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The law is progressive and expansive, adapting 
itself to the new relations and interests which are 
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GREENE, C. J., in 1R. I. 356. 


VOLUME LXVIII 


New York 
THE AMERICAN LAW BOOK CO. 
London: Butterworth & Co., Bell Yard 
1934 


\ 


Coryricut, 1 


ee al 
‘ a 
SSNs 


‘By THE AMERICAN LAW Boon Courant 


ie 


vA 


TO 


CHARLES WALTER DUMONT, LL.D. 


January 1, 1860—January 1, 1928 


the author of the plan of the Cyclopedia of Law and Procedure, 
the inspiration of the organization which brought that work 
to completion, and whose creative genius evolved the plan of 
Corpus Juris, these volumes are dedicated. 


TABLES OF TITLES, WORDS AND PHRASES, AND 
| MAXIMS IN THIS VOLUME 


TITLES 
’ PAGE PAGE 
NITY Viti in. oo oy bum ew 5, «000s onan EES Caf SPO Yt ECP OM COLE kr diibor. ee 


Meme ride Measures fo. 5 osu o's cieeeese ay LOO | Walls: (first, part) oe dai 0a cin 2 Se ware 0p OO 
eas WORDS AND PHRASES * 


<a PAGE PAGE 
MEN oo os Xs case ys cln ce dees cee ce See latrines, oe sentccr aor a reket ive sob Letts eroIevats erak Cnees me UAL 
PRIM ABDATE! 555.5 650 oo sips sie cine Se os SIA TeW hartace’, %s 0 sce vars vines. « ceo cite chan hanes ae A 
Vater. fh. bess ve a UPS oreeEe es eee SU eVWilartin@er fecha Nain pile ers tetera ea Ta alee 
MM CAINE Y ea oi cle cpalers ls se cia 8 iid oGasbone p aie Slim (eWeliia Pra eS ey Petar cele Bie ot tase cae mip eT Clee 242 
MEMOS CO aris saps Pa eis es bs oper VET Oe en 82 | Whatever ...... SO ene ee Cie Manes thew atin ke Sas 242 
eke ri 25 oie iei a0 ey hss n bos bie oie ws S21E WihabsOe very osriin. te ena oa setae oh ee ray ones 243 
Webster’s unabridged dictionary........... 82 >| CWaheatie.c.s aru lhesveeh yy nA ee eRe eee eres Perey este: 
VT aint CEE? a a 5 Aspetiace Sali Wikleels ci.icscuiseass/% ete wale on als or tec tains wie te Ramee 243 
0 ee eee ene ere 82) | aWiheel wricht:.¢ cree cenatets Ac a oker ac. meee tea Oe 244 
tc ss ails 58 bin olace 8 she ie seve, #9015 BOE WAMOl get epi act ete 2 olde geo, CLG tsaveloveie aa tens via Vie 244 
I oe aes oo Soeicenh de 6 SA me lo ban, hee 82! |", WIHCMEVEL css Wop fish octet eee et eae 250 
1 WETIEISIE tg. 8 Gea Mea nea nae are reas ba? S22) C Walken SOC VEL ca) hoses sa ciaie ie rachis bere eae eeu aoow 
_ Weeper lst, a Ape i AA ee A SS SS Te WAEr eb ar fe: iis ate edie Mets Mea ee wee 251 
myeiehare *. i... 5k Reise IT AR tek ee BST GVVMeLeHS” ©: cap, ccs Seosahertene cleerereka crore one ene 252 
IE So ' eladis-d eis iscsl cn s,s suet eln a. 0je 3 bealie ee S35. Va Wiherepyi.2.. <1 acca bare ser wise oS oy ake Rr ale 253 
Weight MONA CNCOe cote ote g.kos Bolsa cea bomle WS oc B31] CWiRErELOT eG sash. irensees oR ae oe eee ae at 253 
vu Veir, BVALGH MW CAL, OL WOT oes 9 <0 6 vie alu as ile oeee 168 W herein 8.35.5 ohana Ee ae ee Cit 253 
Peet. 95 ne ee Me ee ee i Ncschd beh) Gilat een Te a MeyT Spcky times nae: | (ae 

Pe at es Aga eo RES! Weheresoever: <5. siieida.arets sort cy dain Ree eee Pe 2h) 

a) noe a 4 USES, ad mage ES Fie, 15 168 | Whereupon ......... i ood ieee ecko 253 

we e250 a mgt 168; PW Herever © ico: 6d ane kam thas Maint ert eee .. 204 
I ocho as, uacicsin sso pated nee © EGE Eom aleeanrkamere ee ce ah Cae cry Se 2 car si Peo 
LL NSS ace T7OU NS Wike ther 42 scrgot ts ora tray wea anaes ‘ua eee 
Eo oo ohne 5 feb at e eee a ho eee 2 LO Wihich* GARR meals con tomer os eee ores eee pd ROE 
V Lc OS SAAR POS OT EIORE at LINES ATO Py Willie hikscccst scrape aoe ete the aes tie 7459) 

2) Ge SORA AE CRAC e Te Raea N70" Wy Whittle board. Sane aceite oes ere raee tae ane 

oo Ste Gedo 3. G08 BR e A aime geno eet Se Saag mS AN OGD Ler EGA MON GLAD Sacto termed HE 

3 OS cro Oo. RE ane as Se rere ate ees fies en leer A nc ripe nA yond ode wate. | Loe 

B Pe sah hee Sigh Shes oie De en 9617 0). |B Wola peed edna eke Ieee ee 256 
Pt es oo ca sh Ale w-scaiph els: oe’ Biewe #6 L701 SW arlinie: 4.5) easton cee macnn cate yeaa 
Se Sp RAMs ee AON | OWADISIC VE - cagtcors bie ee ea eta ree tA oe os ia (Oe ODE 
OCG nate 39.c gig SS BEI OBI ONCE Seneca yale NP Was tliegst ovats ar ae eine ee wh eon 
PRP ae ete lasnid sis tole Ashe 0!) aveks.0, @) e338 ee Dla AN aniT Bh ave Keen beh ol nditin kea eo oMe tobe 6 cir. sips eat ONG 

wis, dts SO COT STOD OF EEOC LG Oe Ee ae | WW late res ola SUR e eo byaie sacs coche career caste Leo 

ip. cheno tie COCR ORY Ee. fa aor elish Kone ne terre, Mase tay tad tenntGk oa) bic ogee Mer Pay! 


et * The Civil Law material, including Spanish words and phrases, in this volume, was prepared by CHARLWS — 
SUMNER LOBINGIER, J.D., D.C.L, Ph.D., member Nebraska Supreme Court (Commission), 1902-1903; 
Judge, Court of First Instance, Philippines, 1904-1914; Judge, United States Court for China, 1914-1924; Chief 
Department of Justice, 1925- ;. detailed for survey of Cuban Laws, 1926; Professor of Law, 

1900-1903: Professorial Tecturer in Law, University of the Philippines, 1910~ : 


tional University, Washington, D. C., 1925- s Vice-Chairman, Comparative Law _ Bureau, American Bar 

> ; Author “Philippine Practice’ (1907); “The People’s Law” (The Macmillan Co., 1909); 

“The Evolution of the Roman Law” (2d ed. 1923); “Alevosia” 2 C. J. 1030; ‘“‘Arrendamiento’” 5 C. J. 375; 

' (Crim. L.) 6 C. J. 868; “Bastardo” 7 C. J. 934; “Beneficio de Inventario” 7 C. J. 1135; “Bienes” 

“Bona Paraphernalia” 8 C. J. 1149; “Cadena” 9 C. J. 1115; ‘‘Calumnia” 9 C. J. 1119; “Censo” 

ro -: ; “Code” 11 C. J. 940; “Codicillii”? 11 C. J. 944; “Cohecho” 11 C. J. 953; “Collatio Bonorum” 

‘11 GC. J. 962; “Commodatum” 12 C. J. 151; “Compensatio” 12 C. J. 224; “Confusio” 12 C. J. 488; ‘“Contratos” 

PeoGcues. 802: “Culpa” 17 C.J. 393; “Damnum” 17 C. J. 1123; “Derecho” 18 C. J. 785; “Desacato” 18 C. 3.789; 

_ “Desheredacion” 18 C. J. 969; “Divortium’” 19 C. J. 379; “Heres” 29 C. J. 202; “Modern Civil Law” 40 C. J. 
and other civil law titles in this work as well as many other articles in this and other legal encyclopedias, 


te vill 


viii TABLES OF TITLES, WORDS AND PHRASES, AND MAXIMS IN THIS VOLUME 


PAGE PAGE 
VIO Me eet Fe rec eiats le euatete ance eitetenede anetetetloiete cbieece ters 959 All Wado whood warsie cvsls-ccetetc of tueneneelerueralrsneteueretene- 264 
NMCOO Se enon Stret UTS Ea one to rwec al eiote eae O15) ia Gan VEis hd eee niet ri iE Ah it O Ain Ab og ob Go 264 
Winroleteie porte) cc eeit tea cytiontecaree Merten erateco ae racers DHOOM Wileneraeetereretie aint PORE ARE Lines eOIGERS Ne 264 
Wiholesaletsestictc tts cits ocosnnteiareheare suenteseareee ote O60" Watley Ge erate ro chan eenedinete Ci sual aan ORCA mentee 264 
Wiholesalera wren Sone cee os eee teeies.s DEL A Wifehood™ xcmc oe ore ee oye oes coe mice oteberete eeeemeeees 264 
TiVo) as pcre ic option pei aiarad alo ae Geen ole OBI b> Wald. eel vcietccbecls aot or Sis vens cede oy oe non an ae teat aan m e 
Whombatenlayn concert.) rents t acti sie f> > DQOQE | P Waldleat:— siete cas aero ther icbec tee aloe ane eneentees 265 
WANES ow 6d6 oc BueD Onn apo)eos HOO DInMeBaods 262 | Wile (. 0. 8604 wae cise eicle «oy nte sl ee epee eee 
BWW OnEC OM aeesvye ia dane couse erererentersionel aieeiereet ans D6 2) Wet Wallis -c chess ave taut oeoue ttre or otombes re) Does Fonseca nee meneame 265 
WihOTehOUce mith dstncotcar arc ekaeinlersieera creretsle 262°) “Willful: 2. sche. ce ed emusic rote ota ee eae 266 
Wiihonenlacteiamnrertastocicter eile sicrlersie setsrens 2620] SWallliitalliys <s.ceeheneks ois 2: otal tots) ol eNonere oi okeltsetayeteeneaae 285 
NVA OVISII ENC etiees skate tus oy See way oreo alot )s wuete DG62ic| > Wallfulness:. .caisncsspscavoe es ehsisteter aeeekcnetonel ome seaene 300 
LWA CLE TIMERS AER rie tore on ore aim ats ondiig: siete aiolecereueereks leis 962 | Walla. ~.i.< cs <.tateects. ona, chs ane ans ehenenee are een 302 
Wiad GS tance annie lice wer.wcte ices atote lott ora shefeletsFouetoncne iors Ay) AiAllbiiee mo ADnanboGoneooocREUobOGK OOOO OMOCY 302 
LW cue RT hea ocho cisvarcactchateterolo Piolere cnn ats i 263 | Wallinglhy \accatersietaera cbevspe oreo ctetenen etch tenets 303 
WALCO WIT stetcctetare s clslerescrererereisre suetevessielewietotets 264 | Willingness ..... ROOD ICD OOO OONC.O10.c ) Sous 

MAXIMS 
None 


TABLE OF TITLES IN CORPUS JURIS-CYC SYSTEM 


Abandonment 

Abatement and Revival 

Abduction 

Abortion 

Absentees 

Abstracts of Title 

Accession 

Accident Insurance 

Accord and Satisfaction 

Accounts and Accounting 

Acknowledgments 

Actions 

Adjoining Landowners 

Admiralty 

Adoption of Children 

Adulteration 

Adultery 

Adverse Possession 

Aérial Navigation 

Affidavits 

Affray 

Agency 

Agriculture 

Aliens 

Alteration of Instruments 

Ambassadors and Consuls 

Amicus Curis 

Animals 

Annuities 

Appeal and Error 

Appearances 

Apprentices 

Arbitration and Award 

Architects 

Army and Navy 

Arrest 

Arson 

Assault and Battery 

Assignments 

Assignments for Benefit of Credi- 
tors 

Assistance, Writ of 

Associations 

Assumpsit, Action of 

Asylums 

Attachment 

Attorney and Client 

Attorney-General 

Auctions and Auctioneers 

Audita Querela 

Bail 

Bailments 

Bankruptcy 

Banks and Banking 

Barratry 


Bastards 

Beneficial Associations 

Bigamy 

Bills and Notes 

Blasphemy 

Boiler Insurance 

Bonds 

Boundaries 

Bounties 

Breach of Marriage Promise 

Breach of the Peace 

Bribery 

Bridges 

Brokers 

Builders and Architects [See Archi- 
tects; Building and Construction 
Contracts in C. J.J 

Building and Construction Con- 
tracts 

Building and Loan Associations 

Burghary 

Burglary and Theft Insurance 

Canals 

Cancellation of Instruments 

Carriers 

Case, Action on 

Cemeteries 

Census 

Certiorari 

Champerty and Maintenance 

Charities 

Chattel Mortgages 

Citizens 

Civil Rights 

Clerks of Courts 

Clubs 

Colleges and Universities 

Collision 

Commerce 

Commercial Paper [See Bills and 

SNotes in C. J.J 

Common Lands 

Common Law 

Common Scold 

Compositions with Creditors 

Compounding Felony 

Compromise and Settlement 

Concealment of Birth or Death 

Conflict of Laws 

Confusion of Goods 

Consolidation and Severance of Ac- 
tions [See Actions in C. J.] 

Conspiracy 

Constitutional Law 

Contempt 


1x 


Continuances 

Continuances in Criminal Cases [See 
Criminal Law in C. J.J 

Contracts 

Contratos 

Contribution 

Conversion 

Conyicts 

Copyright and Literary Property 

Coroners 

Corporations 

Costs 

Counterfeiting 

Counties 

Court Commissioners 

Courts 

Covenant, Action of 

Covenants 

Credit Insurance 

Creditors’ Suits 

Criminal Law 

Crops 

Culpa 

Curtesy 

Customs and Usages 

Customs Duties 

Cyclone and Tornado Insurance 

Damages 

Dead Bodies 

Death 

Debt, Action of 

Dedication 

Deeds 

Dependencies, Colonies, and British 
Possessions 

Depositaries 

Depositions 

Deposits in Court 

Descent and Distribution 

Detectives 

Detinue 

Discovery 

Dismissal and Nonsuit 

Disorderly Conduct 

Disorderly Houses 

District and Prosecuting Attorneys 

District of Columbia 

Disturbance of Public Meetings 

Divorce 

Domicile 

Dower 

Drains 

Druggists 

Drunkards 

Dueling 


x TABLE OF TITLES IN CORPUS JURIS-CYC SYSTEM 


Basements 
Hjectment 
Election of Remedies 
Elections 
Electricity 
Embezzlement 
Embracery 
Eminent Domain 
Employers’ Liability Insurance [See 
Liability Insurance in C. J.] 
Entry, Writ of 
Equity 
Escape 
Escheat 
Escrows 
Estates 
Estoppel 
Hyidence 
Exchange of Property 
Exchanges 
Executions 
Executors and Administrators 
Exemptions 
Explosives 
Extortion 
Extradition 
Extraterritoriality 
Factors 
False Imprisonment 
False Personation 
False Pretenses 
Federal Courts 
Fences 
Ferries 
Fidelity Insurance 
Finding Lost Goods 
Fines, Forfeitures, and Penalties 
Fire Insurance 
Fires 
Fish 
Fixtures 
Flags 
Food 
Forcible Entry and Detainer 
' Foreign Corporations [See Corpo- 
rations in C. J.] 
Forgery 
Fornication 
Franchises 
Fraud 
Frauds, Statute of 
Fraudulent Conveyances 
Game 
‘Gaming 
Garnishment 
Gas 
Gifts 
Good Will 
Grand Juries 
Ground Rents 
Guaranty 
‘Guaranty Insurance 


Guardian and Ward 

Habeas Corpus 

Hail Insurance 

Hawkers and Peddlers 

Health 

Health Insurance 

Highways 

Holidays 

Homestead 

Homicide 

Hospitals 

Husband and Wife 

Improvements 

Incest 

Indemnity 

Indians 

Indictments and Informations 

Industrial Co-Operative Societies 

Industrial Insurance 

Infants 

Tnformations in Civil Cases 

Injunctions 

Innkeepers 

Insane Persons 

Insolvency 

Inspection 

Insurance 

Insurrection and Sedition 

Interest 

Internal Revenue 

International Law 

Interpleader 

Intoxicating Liquors 

Joinder and Splitting 
[See Actions in C. J.] 

Joint Adventures’ 

Joint Stock Companies 

Joint Tenancy 

Judges 

Judgments 

Judicial Sales 

Juries 

Justices of the Peace 

Kidnapping 

Labor Unions [See Trade Unions in 
Coa] 

Landlord and Tenant 

Larceny 

Levees and Flood Control 

Lewdness 

Liability Insurance 

Libel and Slander 

Licenses 

Liens 

Life Insurance 

Lightning Insurance 

Limitation of Actions 

Lis Pendens 

Literary Property [See Copyright 
and Literary Property in C. J.] 

Livery-Stable and Garage Keepers 

Live-Stock Insurance 


of Actions 


Lloyd’s Insurance x 
Logs and Logging | ¥ 
Lost Instruments } 
Lotteries 3 


Malicious Mischief : 

Malicious Prosecution 

Mandamus ; 

Manufactures r 

Marine Insurance 

Maritime Liens 

Marriage 

Marshaling Assets and Securities 

Master and Servant 

Masters’ and Employers’ Associa- 
tions — ; 

Mayhem 

Mechanics’ Liens 

Mercantile Agencies 

Militia 

Mills 

Mines and Minerals 

Miscegenation 

Modern Civil Law 

Money Lent 

Money Paid 

Money Received 

Monopolies 

Mortgages 

Motions and Orders 

Motor Vehicles 

Municipal Corporations 

Mutual Benefit Insurance 

Names 

Navigable Waters 

Ne Exeat 

Negligence 

Neutrality Laws 

Newspapers 

New Trial 

Notaries 

Notice 

Novation 

Nuisances = 

Oaths and Affirmations ct 

Obscenity 

Obstructing Justice 

Officers 

Pardons 

Parent and Child 

Parliamentary Law 

Parties 

Partition 

Partnership 

Party Walls 

Patents 

Paupers 

Pawnbrokers 

Payment 

Pensions 

Pent Roads 

Peonage - 

Perjury 


=e 


TABLE OF TITLES IN CORPUS JURIS-CYC SYSTEM xi 


rpetuities 
“hysicians and Surgeons 
Pilots 


_ Piracy 


a. Se 


- 


A ne ee ae en 


4 


- Plate-Glass Insurance 


Pleading 

Pledges 

Poisons 

Possessory Warrant 
Post Office 

Powers 


Principal and Agent [See Agency 


in C. J.J 
Principal and Surety 


Prisons 


Private Roads 
Prize Fighting 


Process 


Profanity 
Prohibition 


_ Property 
_ Prosecuting and District Attorneys 


[See District and Prosecuting 
Attorneys in C. J.] 
Prostitution 


Public Lands 
Public Utilities 


Quieting Title 


Quo Warranto 

Railroads 

Rape 

Real Actions 

Receivers 

Receiving Stolen Goods 

Recognizances 

Records 

Recoupment, Set-Off, and Counter- 
claim [See Set-Off and Counter- 
claim in C. J.] 

References 

Reformation of Instruments 

Reformatories 

Registers of Deeds 

Registration of Land Titles 

Release 

Religious Societies 

Removal of Causes 


Rent Insurance 

Replevin 

Reports 

Rescue 

Review 

Rewards 

Right of Privacy 

Riot 

Robbery 

Sales 

Salvage 

Schools and School Districts 

Scire Facias 

Seals 

Seamen 

Searches and Seizures 

Seduction 

Sequestration 

Set-Off and Counterclaim 

Sheriffs and Constables 

Shipping 

Signatures 

Slaves 

Sodomy 

Specific Performance 

Spendthrifts 

States 

Statutes 

Steam 

Stenographers 

Stipulations 

Street Railroads 

Streets and Highways [See High- 
ways; Municipal Corporations in 
CG. J.) 

Submission of Controversy 

Subrogation 

Subscriptions 

Suicide 

Summary Proceedings 

Sunday 

Supersedeas 

Taxation x 

Telegraphs and Telephones 

Tenancy in Common 

Tender 

Territories 


Theaters and Shows 

Theft Insurance [See Burglary and 
Theft Insurance in C. J.J 

Threats and Unlawful Communi- 
cations 

Time 

Title Insurance 

Toll Roads [See Turnpikes and Toll 
Roads in C. J.J 

Torts 

Towage 

Towns 

Trade-Marks, Trade-Names, and Un- 
fair Competition 

Trade Unions 

Trading Stamps and Coupons 

Treason ‘ 


Treaties 

Trespass 

Trespass to Try Title 

Trial 

Trover and Conversion 

Trusts 

Turnpikes and Toll Roads A 
Undertakings 


United States 

United States Commissioners 

United States Marshals 

Unlawful Assembly 

Use and Occupation 

Usury 

Vagrancy 

Vendor and Purchaser 

Venue 

War 

Warehousemen and Safe Deposita- 
ries 

Waste 

Waters 

Weapons 

Weights and Measures 

Wharves 

Wills 

Witnesses 

Woods and Forests 

Work and Labor 

Workmen’s Compensation Acts 


‘ 


A. 
Abb. 
Abb. Adm. 


- Abb.Dec. 
_ Abb.N.Cas. 
Abb.Pr. 


Abb.Pr.N.S. 


A’Beck.Res.Judgm. 


[1906]A.C. 
£1891] A.C, 
Acton 

Add. 
Add.Eccl. 
A.&E. 
A.&E.Enc.L. 


A.&E.Enc.L.&Pr. 


Aik. 
A.K.Marsh. 
Ala. 
Ala.App. 
Alaska 

Alb. L.J. 
Alc.&N. 
Alc.Reg.Cas, 
Aleyn 


- AlisonPr, 


Allen 

Alta.L. 
A.L.R. 

Am. Bankr. 
Amb1. 
Am.Corp.Cas. 
Am.Cr. 
Am.D. 


Am.&E.Corp.Cas. 
Am.&E.Corp.Cas.N.S. 


Am.&E.Eq.D. 
Am.,Electr.Cas, 
Am.&E.R.Cas. 


Am.&E.R.Cas.N.S. 


Am.J.Int.L, 
Am.L.J. 
Am.L.J.N.S. 
Am.L. Rec. 
Am.L.Reg. 
Am.L.Reg.N.S. 
Am.L.Rev. 
Am.L.T.Bankr, 
Am. Negl.Cas. 
Am.Negl.R. 
A.M.&O. 
Am.Prob. 
Am.Prob.N.S. 
Am.Pr. 

Am.R. 
Am.R.&Corp. 


App.Div. 
Ariz. 
Ark. 
Ark. Just. 
Arn, 
Arn. &H. 
Ashm, 
Aspin, 
Atk 


TABLE OF ABBREVIATIONS 


REPORTS AND TEXTBOOKS 


A 


Atlantic Reporter 

Abbott (U. S.) 

Abbott’s Admiralty (U. 8.) 

Abbott’s Decisions (N. Y.) 

Abbott’s New Cases (N. Y.) 

Abbott’s Practice (N. Y.) 

Abbott’s Practice New Series (N. Y.) 

A’Beckett’s Reserved Judgments (Vict.) 

[1906] Appeal Cases (Can.) 

Law Reports [1891] Appeal Cases (Eng.) 

Acton (Eng.) | 

Addison (Pa.) 

Addams’ Ecclesiastical (Eng.) 

Adolphus & Ellis (Eng.) 

American & English Encyclopedia of Law 

American & English Encyclopedia of Law 
& Practice 

Aikens (Vt.) 

A. K. Marshall (Ky.) 

Alabama 

Alabama Appellate Court 

Alaska 

Albany Law Journal 

Alcott & Napier (ng.) 

Alcock’s Registry Cases (Eng.) 

Aleyn (Eng.) 

Alison’s Practice (Sc.) 

Allen (Mass.) 

Alberta Law 

American Law Reports 

American Bankruptcy (U. S.) 

Ambler (Eng.)° 


American Corporation Cases 

American Criminal 

American Decisions 

American & English Corporation Cases 

American & English Corporation Cases 
New Series 

American & English Decisions in Equity 


American Electrical Cases 

American & English Railroad Cases 

American & English Railroad Cases New 
Series 

American Journal of International Law 

American Law Journal (Pa.) 

American Law Journal New Series (Pa.) 

American Law Record (Oh.) 

American Law Register 

American Law Register New Series 

American Law Review 

American Law Times Bankruptcy Reports 

American Negligence Cases 

American Negligence Reports 

Armstrong, Macartney & Ogle (Ir.) 

American Probate ; 

American Probate New Series 

American Practice 

American Reports 

American Railroad & Corporation 

American Railway Reports 

American State Reports 

American Street Railway Decisions 

Anderson (Eng.) 

Andrews (Eng.) 

American & English Annotated Cases 

Anstruther (Eng.) 

Anthon’s Nisi Prius (N. Y.) 

Appeal Cases (D. C.) 

Law Reports Appeal Cases (Eng.) 

Appellate Division (N. Y.) 

Arizona 

Arkansas 

Arkley’s Justiciary (Sc.) 

Arnold (Eng.) 

Arnold & Hodges (Eng.) 

Ashmead (Pa.) 

Aspinwall’s Maritime Cases (Eng.) 

Atkyn (Eng.) 


Austr.C.L.R, 
Austr. Jur, 
Austr.L.T, 


BaconAbr, 
B.& Ad. 
B.&Ald. 
Baldw. 
Baltf.Pr. 
Ball&B. 
Bann.&A, 
Barb. 
Barb.Ch, 
B.&Arn, 
Barn. 
Barn.Ch. 
BarnesNotes 
Batty 
B.&Aust. 
Baxt. 

B.&B. 

B.C. 

B.&C. 
B.D.&O. 
Beatty 
Beav. 
Beaw. Lex Mer, 
Bee 

Rell. 
BellApp.Cas, 
BellC.C. 
BellComm. 
Bell.Se.Cas, 
Ben. 

Benl. 
Benl.&D. 
B.&H.Cr.Cas, 


Bibb 

Bing. 

Bing.N.Cas, 

Binn. 

Biss. 

Black 

Blackf. 

BlairCo. 

Bland 

Blatchf. 

Blatchf.&H, 

Blatchf.PrizeCas, 

Blighs 5 

BlighN.s. 

B.Mon. 

Bond 

B.&P. 

B.&P.N.R. 

Bradf. Surr. 

Brayt. 

PRG 

Brewst. 

Brightly 

BrightlyEl.Cas, 

Bro.Ch, 

Brock. 

Brodix Am.&E.Pat, 
Cas. 

Bro.Just. 

Brook Abr. 

Brook N.Cas, 

Bro.P.C. 

Brown Adm, 

Browne 

Brown.&L. 

Brownl.&G, 

Bruce 

Brunn.Coll.Cas, 

B.&S. 

Buck 


xill 


Commonwealth Law Reports, Australia 
Australian Jurist 
Australian Law Times 


B 


Bacon’s Abridgment (Eng.) 

Barnewall & Adolphus (Eng.) 

Barnewall & Alderson (Eng.) 

Baldwin (U. S.) 

Balfour’s Practice (Sc.) 

Ball & Beatty (Ir.) 

Banning & Arden (U. S.) 

Barbour (N. Y.) 

Barbour’s Chancery (N. Y.) 

Barron & Arnold (Eng.) 

Barnardiston King’s Bench (Eng.) 

Barnardiston Chancery (Eng.) 

Barnes’ Notes (Eng.) 

Batty (Ir.) 

Barron & Austin (Eng.) 

Baxter (Tenn.) 

Broderip & Bingham (Eng.) 

British Columbia . 

Barnewall & Cresswell (Eng.) 

Blackham, Dundas & Osborne (Ir.) 

Beatty (Ir.) 

Beavan (Eng.) 

Beawes Lex Mercatoria (Eng.) 

Bee (U. S.) 

Bellewe (Eng.) 

Bell’s Appeal Cases (Sc.) A 

Bell’s Crown Cases (Eng.) 

Bell’s Commentaries (Eng.) 

Bell’s Scotch Court of Session Cases 

Benedict (U. S.) 

Benloe (Eng.) 

Benloe & Dallison (Eng.) 

Bennett & Heard Leading Criminal Cases 
(Eng.) 

Bibb (Ky.) 

Bingham (Eng.) 

Bingham’s New Cases (Eng.) 

Binney (Pa.) 

Bissell (U. S.) 

Black (U. S.) 

Blackford (Ind.) 

Blair County (Pa.) 

Bland (Md.) 

Blatchford (U. S.) 

Blaichford & Howland (U. S.) 

Blatchford’s Prize Cases (U. S.) 

Bligh (Eng.) 

Bligh New Series (Eng.) 

B. Monroe (Ky.) 

Bond (U. 8.) 

pose waeee & Puller (Eng.) 
osanquet & Puller’s New Report D 

Bradford’s Surrogate (N. Y eee 

Brayton (Y¥t.) 

British Ruling Cases 

Brewster (Pa.) 

Brightly (Pa.) 

Brightly’s Election Cases (Pa,) 

Brown’s Chancery (Eng.) 

Brockenbrough (U. S.) 

Brodix’s American & English Patent 
Cases 

Broun’s Justiciary (Sc.) 

Brook’s Abridgments (Eng.) 

Brook’s New Cases (Eng.) * 

Brown’s Parliament Cases (Eng.) 

Brown’s Admiralty (U. S.) 

Browne (Pa.) 

Browning & Lushington (Eng.) 

Brownlow & Goldesborough (Eng.) 

Bruce (Sc.) 

Brunner’s Collective Cases (U. S,) 

Best & Smith (Eng.) 

Buck (Eng.) 


xiv 


BullerN.P, 
Bulstr, 
Bunb. 
Burn, 
Burr. 
Burr,.S.Cas, 
Bush 
B.W.C.C, 


Calthr. 
Cal.Unrep,Cas, 
Cam.Cas. 
Campb. 
Canal Zone 
Can. App.Cas, 
Can.Cr.Cas. 
Can. Exch. 
Can.L.J. 
Can.L.J.N.S. 
Can.L.T.Occ. Notes 
Can.R.Cas. 
Can.S.C. 
Car.H.&A, 
Carter 
Carth. 
Cartwr.Cas, 
Cary 
Cas.t.Hardw, 
Cas.t.Holt 
Cas.t.King 
Cas.t.Talb. 
CB. 


C.B.N.S. 


CECZAG 
Centr.L.J. 
[1891] Ch. 
Chandl. 


Ch.D. 
Chest.Co. 
Chit. 

Choyce Cas.Ch. 
Ch. Rep. 
Ch.Sent. 
Cine.L. Bul. 
Cince.Super. 
City Hall Rec 
c.J.Ann,. 
C.&K. 

C.&L. 

Clarke’ 

Clarke &S.Dr.Cas, 
C.L.Chamb, 
Clev.L. Rec. 
Clev.L. Rep. 
CL&F. 

Cliff. 

of! Fat 

C.&M. 
C.M.&R, 

Code Rep. 
Code Rep.N.S. 
Coff. Prob, 
Coke 

Col.Cas. 
Col.&C.Cas, 
Coldw. 

Coll. 

Colles 

Colo. 

Colo. App. 
Coltm. 

Comb. 

Com.L, 
Comptr.Treas,Dec, 
Comyns 
Comyns Dig. 
Conn, 
Conn.Surr, 
Cooke 

Cooke 

Cooke & A, 
Cook Vice-Adm. 
Coop. 
Coop.Pr.Cas. 
Coop.t. Brough, 
Coop.t.Cott, 


TABLE OF ABBREVIATIONS 


Buller’s Nisi Prius (Eng.) 

Bulstrode (Eng.) 

Bunbury (Eng.) 

Burnett (Wis.) 

Burrows (Eng.) 

Burrows’ Settlement Cas. (Eng.) 

Bush (Ky.) 

Butterworth’s Workmen's Compensation 
Cases (Eng.) 


Cc 


Cababe & Ellis (Eng.) 

Caines (N. Y.) 

Caines’ Cases (N. Y.) 

California 

California Appellate Court 

Caldecott (Eng.) 

Call (Va.) 

Galthrop (Eng.) 

California Unreported Cases 

Cameron’s Cases (Can.) 

Campbell (ng.) 

Canal Zone Supreme Court 

Canadian Appeal Cases 

Canadian Criminal Cases 

Canadian Exchequer 

Canada Law Journal 

Canada Law Journal New Series 

Canadian Law Times Occasional Notes 

Canadian Railway Cases 

Canada Supreme Court 

Carrow, Hamerton & Allen (Eng.) 

Carter (Eng.) 

Carthew (Eng.) 

Cartwright’s Cases (Can.) 

Cary (Eng.) 

Cases temp. Hardwicke (Eng.) 

Cases temp. Holt (Eng.) 

Cases temp. King (Eng.) 

Cases temp. Talbot (Eng.) 

Common Bench (Manning, 
Scott) (Eng.) 

Common Bench New Series (Manning, 
Granger & Scott New Series) (Eng.) 

Circuit Court of Appeals (U. S.) 

Central Law Journal 

Law Reports [1891] Chancery (Eng.) 

Chandler (Wis.) 

Chase (U. S.) 

Cases in Chancery (Eng.) 

Chancery Chambers (U. C.) 

Law Reports Chancery Division (Eng.) 

Chester County (Pa.) 

Chitty (Eng.) 

Choyce Cases in Chancery (Eng.) 

Chancery Reports (Eng.) 

Chancery Sentinel (N. Y.) 

Weekly Law Bulletin (Oh.) 

Cincinnati Superior Court Reporter (Oh.) 

City Hall Recorder (N. Y.) 

Corpus Juris Annotations 

Carrington & Kirwin (Eng.) 

Connor & Lawson (Ir.) 

Clarke’s Chancery (N. Y.) 

Clarke & Scully’s Drainage Cases (Ont.) 

Chamber’s Common Law (U. C.) 

Cleveland Law Record (Oh.) 

Cleveland Law Reporter (Oh.) 

Clark & Finnelly (Eng.) 

Clifford (U. S.) 

Common Law Reports (Eng.) 

Carrington & Marshman (Eng.) 

Crompton, Meeson & Roscoe (Eng.) 

Code Reporter (N. Y.) 

Code Reports New Series (N. Y.) 

Coffey’s Probate (Cal.) 

Coke (Eng.) 

Coleman's Cases (N. Y.) 

Coleman & Caines’ Cases (N. Y.) 

Coldwell (Tenn.) 

Collyer (Eng.) 

Colles’ Cases in Parliament (Eng.) 

Colorado 

Colorado Appeals 

Coltman (Eng.) 

Comberbach (Eng.) 

Commercial Law (Can.) 

Comptroller Treasury Decisions 

Comyns (Eng.) 

Comyns Digest (Eng.) 

Connecticut 

Connolly's Surrogate (N. Y.) 

Cooke (Eng.) 

Cooke (Tenn.) 

Cooke & Alcock (Ir.) 

Cook’s Vice-Admiralty (L. C.) 

Cooper’s Chancery (Eng.) 

Cooper’s Practice Case’ (Eng.) 

Cooper’s Cases temp. Brougham (Eng.) 

Cooper’s Cases temp. Cottenham (Eng.) 


Granger & 


Corb. &D. 
Cow. 
Cowp. 
CoxiC.C 
Cox Ch. 
Crk. 
GlPsDs 


Crabbe 

Cranch 

Cranch C.C. 
Cranch Pat.Dec. 
Cr. App. 

Crawf. & D. 


Crawf. & D. Abr.Cas. 


Cr.L.Mag. 

Cy Rob: 

€ro.. Cars 

Cro. Eliz. 
Cro. Jac. 
Cromp. & J. 
Cromp. & M. 
Crosw.Pat.Cas, 


Créer hs 

Crer 
Ct.Cust.&Pat.App. 
Cunn, 

Curt. 

Curt. Eccl 

Cush. 

Cust.A, 

Cyc. 

Cyc. Ann, 


Dak. 
Dal.c.P, 
Dall. 

Dall. 

Dall. 
Dalr.Deg 
Daly 

Dan. 

Dana 
Dane Abr. 
Dans. & L. 
D’Anyv. Abr. 
Dauph. Co, 
Dav. & M. 


Dears. & B. 
Dears! Ci; Ce 
Deas & A. 

De Gex 
DeG.F. & J. 
DeG J. & 8. 
De G. & J. 

De G. M. & G@ 
De G. & Sm, 
Del. ’ 
Del.Ch. 
Del.Co. 
Dem.Surr, 
Den. 

Den.C.C. 
Dev.Ct.Cl. 
Dick. 

Dill. 

Dirl, Dee, 
Disn. 

D. & L. 

Dodas. 
Dom.L.R, 
Donnelly 
Dorion 

Dougl. 

Dougl. 

Dougl. El.Cas, 
Dow 

Dow & Cl. 
Dowl. P.C. 
Dowl. P.C.N.S,. 


D. & R. 

Draper 

Drew. 

Drinkw. 

D. & R. Mag.Cas, 


D.& Ri NP. 
Dr. & Sm, 


Corbett & Daniell’s Election Cases (Eng.) 

Cowen (N. Y.) 

Cowper (Eng.) 

Cox’s Criminal Cases (Eng.) 

Cox’s Chancery (Eng.) 

Carrington & Payne (Eng.) ; 

Law Reports Common Pleas Division 
(Eng. ) 

Crabbe (U. S.) 

Cranch'(U. S.) 

Cranch’s Circuit Court (U. S.) 

Cranch’s Patent Decisions (U. S.) 

Criminal Appeals (Eng.) 

Crawford & Dix (Ir.) 

Crawford & Dix’s Abridged Cases (Ir.) 

Criminal Law Magazine 

Christopher Robinson’s Admiralty (Eng.) 

Croke Charles (Eng.) 

Croke Elizabeth (Eng.) 

Croke James (Eng.) 

Crompton & Jervis (Eng.) 

Crompton & Meeson (Eng.) 

Croswell’s Collection of Patent Cases (U. 
Ss.) 


Craig & Phillips (Eng.) 


Court of Claims (U. S.) 

Court of Customs and Patent Appeals 

Cunningham (Eng.) 

Curtis (U..S.) 

Curtis Ecclesiastical (Eng.) 

Cushing (Mass.) 4 

United States Customs Appeals 

Cyclopedia of Law & Procedure 

Cyclopedia of Law & Procedure Annota- 
tions 


D 


Dakota 

Dalison’s Common Pleas (Eng.) 

Dallaman’s Decisions (Tex.) 

Dallas (Pa.) 

Dallas (U. S.) 

Dalrymple’s Decisions (Sc.) 

Daly (N. Y.) 

Daniell (Eng.) 

Dana (Ky.) 

Dane’s Abridgment 

Danson & Lloyd (Eng.) 

D'Anver’s Abridgment (Eng.) 

Dauphin County (Pa.) 

Davison & Merivale (Eng.) 

Davys (Ir.) 

Day (Conn.) 

Dunlop, Bell & Murray (Sc.) 

District of Columbia 

D. Chipman (Vt.) 

Deacon (Eng.) 

Deacon & Chitty (Eng.) 

Deady (U. S.) 

Dearsley & Bell (Eng.) 

Dearsley’s Crown Cases (Eng.) 

Deas & Anderson (Eng.) 

De Gex (Eng.) 

De Gex, Fisher & Jones (Eng.) 

De Gex, Jones & Smith (Eng.) 

De Gex & Jones (Eng.) j 

De Gex, MacNaghten & Gordon (Eng.) 

De Gex & Smael (Eng.) 

Delaware 

Delaware Chancery 

Delaware County (Pa.) 

Demarest’s Surrogate (N. Y.) 

Denio (N. Y.) 

Denison’s Crown Cases (Eng.) 

Devereux’s Court of Claims (U. S.) 

Dickens (Sc.) 

Dillon (U. S.) 

Dirleton’s Decisions (Sc.) 

Disney (Oh.) 

Dowling & Lowndes (Eng.) 

Dodson’s Admiralty (Eng.) 

Dominion Law Reports (Can.) 

Donnelly (Eng.) 

Dorion (L. C.) 

Douglas (Eng.) 

Douglass (Mich.) 

Douglas’ Election*Cases (Eng.) 

Dow (Eng.) 

Dow & Clark (Eng.) 

Dowling’s Practice Cases (Eng.) 

Dowling’s Practice Cases New Series 
(Eng.) 

Dowling & Ryland (Eng.) 

Draper (U. C.) 

Drewry (Eng.) 

Drinkwater (Eng.) 

Dowling & Ryland’s Magistrate Cases 
(Eng. ) 

Dowling & Ryland’s Nisi Prius (Eng.} 

Drewry & Smale (Eng.) 


Drury 

Dr. & Wal. 
Dr. & War. 
D. & Sw. 
Dudl. 
Dunlop 
Durie 

Duv. 

Dyer 


East 
East.L.R. 
Bast PC. 
East. T. 

BE. & B. 

E. B. & E. 
E.C.L. 
Eden 
Edgar 
Edm. Sel.Cas. 
E. D. Smith 
Edw. 

Edw. 

Edw. Adm. 
E. & E. 
Enc.P1.&Pr. 
Eng.Ch. 
Eng.L.&Eq. 
Eq.Cas. Abr, 
Eq.Rep. 
E.R.C. 

Esp. 

Euer 

Exch. 

Ex. D. 


Fale. 

Fale. & F. 
F.Cas.No. 

F. (Ct.Sess.) 
F 


F.(2d) 

Ferg. Cons. 
F. & F. 
Fish. Pat.Cas. 
Fish. Pat.R. 
Fish. Prize Cas. 
Fitzg. 

Fitzh. 

Fitzh. N. Br. 
Fla. 

Flipp. 

FL & K. 
Fonbl. 
Forbes 

Forr. 
Forrester 
Fortesc. 
Fost. 

Fount. Dee, 
Fox & S. 
Freem. 
Freem, 
freem. K.B. 


Ga. 
Ga.App. 
Ga.Dec. 
Gale 

Gall. 

G. & D. 
Gibb. Surr. 
Giffard 
Gilb. ~ 
Gilb. Cas. 
Gilb. C.P. 
Gilb. Exch. 
Gill 

Gill & J. 
Gilm. 
Gilm. & Fale. 
Gilp. 
Glasc. 
Glyn & J. 
Godb. 
Gosf. 
Gouldsb. 
Gow 

Grant 
Grant Ch. 
Grant Err.&App. 
Gratt, 
Gray 


TABLE OF ABBREVIATIONS 


Drury (Ir.) 

Drury & Walsh (Ir.) 
Drury & Warren (Ir.) 
Deane & Swabey (Eng.) 
Dudley (Ga.) 

Dunlop (Sc.) 

Durie (Sc.) 

Duvall (Ky.) 

Dyer (Eng.) . 


E 


East (Eng.) 

Eastern Law Reporter (Can.) 
East’s Pleas of the Crown (Eng.) 
Eastern Term (Eng.) 

Ellis & Blackburn (Eng.) 

Ellis, Blackburn & Ellis (Eng.) 
English Common Law 

Eden (Eng.) 

Edgar (Sc.) 

Edmond’s Select Cases (N. Y.) 
E. D. Smith (N. Y.) 

Edwards (Eng.) 

Edwards’ Chancery (N. Y.) 
Edwards’ Admiralty (Eng.) 
Ellis & Ellis (Eng.) 


Encyclopedia of Pleading & Practice 


English Chancery 

English Law & Equity 
Equity Cases Abridged (Eng.) 
Equity Reports (Eng.) 
English Ruling Cases 
Espinasse’s Nisi Prius (Eng.) 
Euer (Eng.) 

Exchequer (Eng.) 


Law Reports Exchequer Division (Eng.) 


F 


Falconer’s Court of Sessions (Sc.) 
Falconer & Fitzherbert (Eng.) 
Federal Cases (U. S.) 


Fraser’s Court of Sessions Cases (Sc.) 


Federal Reporter (U. S.) 
Federal Reporter Second Series 
Ferguson’s Consistory (Eng.) 
Foster & Finlason (Eng.) 
Fisher’s Patent Cases (U. S.) 
Fisher’s Patent Reports (U. S.) 
Fisher’s Prize Cases (U. S.) 
Fitzgibbon (Eng.) 

Fitzherbert’s Abridgment (Eng.) 


Fitzherbert’s Natura Brevium (@ng.) 


Florida 

Flippin (U. S.) 

Flanagan & Kelly (Ir.) 
Fonblanque (Eng.) 

Forbes (Eng.) 

Forrest (Eng.) 

Forrester’s Cases (Eng.) 
Fortescue (Eng.) 

Foster (Eng.) 
Fountainhall’s Decisions (Sce.) 
Fox & Smith (Ir.) 

Freeman's Chancery (Eng.) 
Freeman’s Chancere (Miss.) 
Freeman’s King’s Bench (Eng.) 


G 


Georgia 

Georgia Appeals 

Georgia Decisions 

Gale (Eng.) 

Gallison (U. S.) 

Gale & Davidson (Eng.) 
Gibbon’s Surrogate (N. Y.) 
Giffard (Eng.) 

Gilbert’s (Eng.) 

Gilbert’s Cases (Eng.) 

Gilbert’s Common Pleas (Eng.) 
Gilbert’s Exchequer (Eng.) 

Gill (Md. 
Gill & Johnson (Md.) 

Gilmer (Va.) 

Gilmour & Falconer (Sc.) 

Gilpin (U. S.) 

Glascock (Ir.) 

Glyn & Jameson (Eng.) 
Godbolt (Eng.) 

Gosford (Eng.) 

Gouldsborough (Eng.) 

Gow (Eng.) 

Grant’s Cases (Pa.) 

Grant’s Chancery (U\. C.) 
Grant’s Error & Appeal (U. GC) 
Grattan (Va.) 

Gray (Mass.) 


- 


Green Cr, 
Greene 
Gwill. T.Cas, 


Hadd. 
Hagg.Adm. 
Hagg. Cons, 
Hage. Eccl. 
Hailes Dec. 
Hale 

Hale P.C. 
Hall & T. 


Halsbury L. Eng. 


Handy 
Hard. 
Hardres 


Hawaii 
Hawaii.Fed. 
Hawk. P.C. 
Hayes 
Hayes & J. 
Hay & M. 
Hayw. 
Hayw. & H. 
Haz.Reg. 
H, Bi: 

fe eral Oe 
Head 
Heisk. 
Hem. & M. 
Hempst. 
Hen. & M. 
Het. 

Pr & 
Hill 

Hilt. 

1 Du i 
H.L.Cas, 

H. & N. 
Hob. 
Hodg.El. 
Hodges 
Hoftm, 
Hoffm.LandCas, 
Hog. 
Holmes 
Holt Eq. 
Holt K.B. 
Holt N.P. 
Home 
Hope Dec. 
Hopk. 
Hopk. Dee. 
Hopw. & C. 
Hopw. & P. 
Houst.Cr, 
How. 
How.A.Cas, 
How.N.P. 
How.Pr. 
How.Pr.N.S. 
How. St.Tr. 


Idaho 

Ill. 

Ill. App. 

111.Cir. 

Ind. 

Ind. App. 

Ind. T. 

Ins.L.J. 
Int.Com.Commn., 
Int,Com.Rep. 


Int.Rev. Rec. 
Iowa 

(1891] Ir. 
Ir:¢Ch. 

Jig Olay BS 


Green’s Criminal Law (Eng.) 
Greene (lowa) 
Gwillim’s Tithe Cases (Eng.) 


H 


Haddington (Eng.) 
Haggard’s Admiralty (Eng.) 
Haggard’s Consistory (Eng.) 
Haggard’s Ecclesiastical (Eng.) 
Hailes’ Decisions (Sc.) 

Hale’s Common Law (Eng.) 
Hale’s Pleas of the Crown (Eng.) 
Hall & Twells (Eng.) 
Halsbury’s Law of England 
Handy (Oh.) 

Hardin (Ky.) 

Hardres (Eng.) 

Hare (Eng.) 

Harrison’s Chancery (Mich.) 
Harris & Gill (Md.) 
Harrison’s Chancery (Eng.) 
Hatrison & Hodgins (U. C.) 
Harris & Johnson (Md.) 
Harris & McHenry (Md.) 
Harrison’ & Rutherford (Eng.) 
Harrison & Wollaston (Eng.) 
Haskell (U. S.) 

Haviland (Pr. Edw. Isl.) 
Hawaiian ‘ 
Hawaiian Federal 

Hawkins’ Pleas of the Crown (Eng.) 
Hayes (Ir.) 

Hayes & Jones (Ir.) 

Hay & Marriott (Eng.) 
Haywood (Tenn.) 

Haywood & Hazelton (U. S.) 
Hazard’s Register (Pa.) 
Henry Blackstone (Eng.) 
Hurlstone & Coltman (Eng.) 
Head (Tenn.) 

Heiskell (Tenn.) 

Hemming & Miller (Eng.) 
Hempstead (U. S.) 

Henning & Munford (Va.) 
Hetley (Mng.) 

Horn & Hurlstone (Eng.) 
ELI GNA YD 

Hilton (N. Y.) 

Hilary Term (Eng.) 

House of Lords Cases (Eng.) 
Hurlstone & Norman (Eng.) 
Hobart (Eng.) 

Hodgins’ Election (U. C.) 
Hodges (Eng.) 

Hoffman’s Chancery (N. Y.) 
Hoffman’s Land Cases (U. S.) 
Hogan (Ir.) 

Holmes (U. 8S.) 

Holt’s Equity (Eng.) 

Holt’s King’s Bench (Eng.) 
Holt’s Nisi Prius (Eng.) 
Home (Sc.) 

Hope’s Decisions (Sc.) 
Hopkins’ Chancery (N. Y.) 
Hopkins’ Decisions (Pa.) 
Hopwood & Coltman (Eng.) 
Hopwood & Philbrick (Eng.) 
Houston’s Criminal Cases (Del.) 
Howard (U. S.) 

Howard’s Appeal Cases (N. Y.) 
Howell’s Nisi Prius (Mich.) 
Howard's Practice (N. Y.) 


Howard's Practice New Series (N. Y.) 


Howell’s State Trials (Eng.) 
Hudson & Brooke (Ir.) 
Hughes (Ky.) 

Hughes (U. S.) 

Hume's .Decisions (Sc.) 
Humphreys (Tenn.) 

Fun, (CNe VY) 

Hurlstone & Walmsley (Eng.) 
Hutton (Eng.) 


I 


Idaho 

Illinois 

Illinois Appellate Court 
Illinois Circuit Court 
Indiana 

Indiana Appellate Court 
Indian Territory 

Insurance Law Journal 
Interstate Commerce Commission 
Interstate Commerce Reports 
Internal Revenue Record 
Iowa 

Law Reports [1891] Irish 
Irish Chancery 

Trish Common Law 


xvi 


Ir.Eq. 
Ir.R.C.L, 
Ir.R.Eq. 
Irv. Just. 


Jac. 
Jac. & W. 
J. Bridgm, 


Johns, 
Johns.Cas, 
Johns.Ch. 
Johns. & H. 
Jones Exch, 
Journ,Jur, 
(Ue Lee 

Jur. 
Jur.N.S. 
Just.L.R. 


Kames Dec. 
Kames Elucid. 
Kames Rem. Dec, 
Kames Sel. Dec. 


(1901] K.B. 
Keb. 

Keen 
Keilw. 
Kel. C.G 
Keyes 

K. & G. 
Kilk. 
Kirby 


La. 

La.App. 

La.A. (Orleans) 
La.Ann. 

Lab. 

Lack.Jur. 
Lack.Leg.N. 
Lack. Leg. Ree. 
Lalor 


Lance, Bar, 
Lanc.L. Rev. 
Land.Dec. 
Lane 

Lans. \ 
Latch 
LawRep.N.S. 
L.C. 

L&C. 
L.C.J ur, 

PC. w.J- 
L.C.Rep.S.Qu, 


L.D. 

Ld. Ken. 
Ld. Raym. 
Lea 

Leach C.C, 
L.Ed. 


Lee Eccl. 

Lee t.Hardw. 
Leg.Chron. 
Leg.Gaz. 
Leg.&Ins.R. 
Leg. Int, 
Leg.Op. 

Leg. Rec. 
Lehigh Co.LJ. 


TABLE OF ABBREVIATIONS 


Irish Equity 

Irish Reports Common Law 
Irish Reports Equity 

Irvine’s Justiciary Cases (Eng.) 


J 


Jacob (Eng.) 

Jacob & Walker (Eng.) 
John Bridgman (Eng.) 
Jones & Carey (Ir.) 

Jebb & Bourke (Ir.) 

Jebb’s Crown Cases (Ir.) 
Jebb & Symes (Ir.) 
Jefferson (Va.) 

Jenkins (Eng.) 

J. J. Marshall (Ky.) 

Jones & La Touche (Eng.) 
Johnson (Eng.) 

Johnson (N. Y.) 

Johnson's Cases (N. Y.) 
Johnson's Chancery (N. Y.) 
Johnson & Hemming (Eng.) 
Jones Exchequer (ir.) 
Journal of Jurisprudence (Pa.) 
Justice of Peace (Eng.) 
Jurist (ng.) 

Jurist New Series (Eng.) 
Justices’ Law Reporter (Pa.) 


K 


Kames’ Decisions (Sc.) 

Kames’ Elucidation (Sc.) 

Kames’ Remarkable Decisions (Sc.) 
Kames’ Select Decisions (Sc.) 
Kansas 

Kansas Appeals, 

Kay (Eng. 

Kay & Johnson (Eng.) 

Law Reports [1901] King’s Bench (Eng.) 
Keble (Eng.) 

Keen (Eng.) 

Keilway (Eng.) 

Kelyng’s Crown Cases (Eng.) 
Keyes (N. Y.) 

Keane & Grant (Eng.) 

Kilkerran’s Decisions (Sce.) 

Kirby (Conn.) 

Knapp (Eng.) 

Knapp & Ombler (Eng.) 

Knox (N. S. Wales) 

Knox & Fitzhardinge (N. S. Wales) 
Kulp (Pa.) 

Kentucky 

Kentucky Decisions 

Kentucky Law Reporter 

Kentucky Opinions 


L 


Louisiana 

Louisiana Court of Appeals 

Court of Appeal, Parish of Orleans 

Louisiana Annual 

Labatt’s District Court (Cal.) 

Lackawanna Jurist (Pa.) 

Lackawanna Legal News (Pa.) 

Lackawanna Legal Record (Pa.) 

Lalor’s Supplement to Hill & Denio (N. 
n'@3) 

Lancaster Bar (Pa.) 

Lancaster Law Review (Pa.) 

Land Decisions (U. S.) 

Lane (Eng.) 

Lansing (N. Y.) 

Latch (Eng.) 

Law Reports New Series (N. Y.) 

Lower Canada 

Leigh & Cave (Eng.) 

Lower Canada Jurist 

Lower Canada Law Journal 

Lower Canada Reports Seignorial Ques- 
tions ; 

Law Dictionary 

Lord Kenyon (Eng.) 

Lord Raymond (Eng.) 

Lea (Tenn.) 

Leach’s Crown Cases (Eng.) 

Lawyers’ Edition United States Supreme 
Court 

Lee’s Ecclesiastical (Eng.) 

Lee temp. Hardwicke (Eng.) 

Legal Chronicle (Pa.) 

Legal Gazette (Pa.) 

Legal & Insurance Reporter (Pa.) 

Legal Intelligencer (Pa.) 

Legal Opinions (Pa.) 

Legal Record (Pa.) 

Lehigh County Law Journal (Pa.) 


Lehigh Val.L.R. 
Leigh 


L.G. 
LiberianL. 
Lee, 

Litt. 

Litt. Sel.Cas, 
L.J.Adm. 
L.J.Bankr, 
.J.Ch. 
L.J.Ch.O;S, 
DJG Ps 
L.J.C.P.0.8. 
L.J.Eccl. 
L.J.Exch. 


L.J.Mxch.0.8, 
L.J.K.B. 


L.J.K.B.0.3, 
L.J.M.C, 
L.J.M.C.O.S. 
LeJsPic, 
L.J.P.D.&Adm. 
L.J.P.&M. 
L.J.Q.B. 

ae Gs. Gaeit meen. 
El. & G. t.8; 
Li. & W. 

L. & M. 

Tree Vine Seaver 


Loc.Gov. 
Lofft 


L.R.A. 


>> 
Be 
o 
- 


Bee ooo 
Poy pe: 
a 


m HeHO Ob 
Hb PE" 

n e 

i) 


alaal 


ndianApp. 
r. 


HAAR ARA WD RA pe bb 


Sigil gialeislsillaiilalaiats! 


Re 
Bem Sy 
-R.Q 
.T.N 
.T.Rep.N.S. 
Lush. 

Lutw. 

Lutw. Reg.Cas, 
Luz. Leg.Obs. 
Luz.Leg.Reg. 


MacA.Pat.Cas, 
MacFarl, 
Macl. & R. 
Macn. & G. 
Macph. 
Macph. 8S. & 
Macq. 

Madd. 
Madd.Ch.Pr, 
Man. 

Man.L.J. 
Mann. Unrep.Cas. 
Manson 

Man. t. Wood 
March 

Mar. Prov. 
Mars. Adm, 
Marsh. 

Mart, 


Lehigh Valley Law Reporter (Pa.) 
Leigh (Va.) 

Leonard (Eng.) 

Levinz (Eng.) 

Lewin’s Crown Cases (Eng.) 
Ley (Eng.) 

Law Glossary 

Liberian Law 

Littell (Ky.) 

Littleton (Eng.) 

Littell’s Select Cases (Ky.) 


Law Journal Admiralty New Series 
(Eng.) 
Law Journal Bankruptcy New Series 
(Eng.) 


Law Journal Chancery New Series (Eng.) 

Law Journal Chancery Old Series (Eng.) 

Law Journal Common Pleas New Series 
(Eng.) 

Law Journal 
(Eng.) 

Law Journal Ecclesiastical 
(Eng. ) 

Law Journal 
(Eng.) 

Law Journal Exchequer Old Series (Eng.) 


Common Pleas Old Series 


New Series 


Exchequer New Series 


Law Journal King’s Bench New Series 
(Eng.) 
Law Journal King’s Bench Old Series 


(Eng.) 

Law Journal Magistrate Cases New Se- 
ries (Eng.) 

Law Journal Magistrate Cases Old Series 
(Eng.) 

Law Journal Privy Council New Series 
(Eng.) 

Law Journal Probate Divorce & Admir- 
alty New Series (Eng.) 

Law Journal Probate & Matrimonial New 
Series (Eng.) 

Law Journal Queen’s Bench New Series 
(Eng.) 

Lloyd & Goold temp. Plunket (Ir.) 

Lloyd & Goold temp. Sugden (Ir.) 

Lloyd & Welsby (Eng.) 

Lowndes & Maxwell (Eng.) 

Lowndes, Maxwell & Pollack (Eng.) 

Local Government (Eng.) 

Lofft (Eng.) 

Longfield & Townsend (Ir.) 

Lowell (U. S.) 

Law Reports (U. S.) 

Lawyers’ Reports Annotated 

Lawyers’ Reports Annotated 1915A 

Law Reports Admiralty & Ecclesiastical 
(Eng.) 

Lawyers’ Reports Annotated New Series 

Law Reports Crown Cases (Eng.) 

Law Reports Chancery Appeal 
(Eng.) 

Law Reports Common Pleas Cases (Eng.) 

Law Reports Equity Cases (Eng.) 

Law Reports Exchequer Cases (Eng.) 

Law Reports House of Lords (English & 
Irish Appeal Cases) 

Law Reports House of Lords (Scotch Ap- 
peal Cases) 

Law Reports Indian Appeals (Eng.) 

Law Reports Irish 

Law Reports Privy Council (Eng.) 

Law Reports Probate & Divorce (Eng.) 

Law Reports Queen’s Bench Cases (Eng.) 

Law Times (Pa.) j 

Law Times New Series (Pa.) 

Law Times Reports New Series (Eng.) 

Lushington'’s Admiralty (Eng.) 

Lutwyche (Eng.) 

Lutwyche’s Registration Cases (Eng.) 

Luzerne Legal Observer (Pa.) 

Luzerne Legal Register (Pa.) 


M 


MacArthur's Patent Cases (D. C.) 
Macl*arlane (Sc.) 

Maclean & Robinson (Eng.) 
Macnaghten & Gordon (Eng.) 
Macpherson (Sc.) 

Macpherson, Shirreff & Lee (Sc.) 
Macqueen’s Scotch Appeal Cases 
Maddock (Eng.) 

Maddock’s Chancery Practice (Eng.) 
Manitoba Law 

Manitoba Law Journal 

Manning’s Unreported Cases (La.) 
Manson (Eng.) 

Manitoba temp. Wood 

March (Eng.) 

Maritime Province Reports (Can.) 
Marsden’s ..dmiralty (Eng.) 
Marshall (Eng.) 

Martin Old Series (La.) 


Cases 


Mart.N.&. 
Mart. & Y. 
Mason 

Mass. 

McAll. 

McC. 
McClell. 
McClell. & Y. 


Menzies Cape of Good 


Hope 
Meriv. 
Mete. 
Metc. 
M. &G. 
M. & H. 
Mich. 
Mich.N.P, 
Mich. T. 
Miles 
Milw. 
Minn. 


Montg. Co. 

Mont. & M. 

Montr. Cond. Rep. 
Montr.Leg.N. 
Montr.Q.B. 

Montr. Super. 
Moody C.C. 

Moore C.P. 

Moore Indian App. 
Moore K.B. 


Moore P.C. 
_ Moore P.C.N.S. 


Moore & &. 
Morr. 

Morr. Bankr.Cas, 
Morr.St.Cas, 
Mosely 


M. & S. 
Mun.Corp.Cas. 
Munf. 

Murr. 

M. & W. 

Myl. & C. 
My!l. & K. 
Myr. Prob. 


Nat.Bankr.Reg. 


eb. 
Neb. (Unoff.) 
Nels. 
Nev. 
Newb.Adm, 
Newfoundl. 


-NewRep. 


NewSess.Cas. 
New Zeal. L. 


WN. & Macn. 


(68 C. J.—b] 


Martin New Series (La.) 
Martin & Yerger (Tenn.) 
Mason (U. S.) 
Massachusetts 
McAllister (U. S.) 
McCahon (Kan.) 
McClelland (Eng.) 
McClelland & Younge (Eng.) 
McCrary (U. S.) 
McGloin (La.) 

McLean (U. S.) 
Maryland 

Maryland Chancery 
Maine 

Megone (Eng.) 

Meigs (Tenn.) 


Menzies Cave of Good Hope 
Merivale (Eng.) 

Metcalf (Mass.) 

Metcalfe (Ky.) 

Manning & Granger (Eng.) 
Murphy & Hurlstone (Eng.) 
Michigan 

Michigan Nisi Prius 

Michaelmas Term (Eng.) 

Miles (Pa.) 

Milward (Ir.) 

Minnesota 

Minor (Ala.) 

Miscellaneous (N. Y.) 

Mississippi 

Moody & Malkin (Eng.) 

Missouri 

Missouri Appeals 

Moak (Eng.) 

Missouri Appeals Reporter 

Modern (Eng.) 

Molloy (Ir.) 

Monaghan (Pa.) 

Montana 

Montagu (Eng.) 

Montagu & Ayrton (Eng.) 

Montagu & Bligh (Eng.) 

Montagu & Chitty (Eng.) 

Montagu, Deacon & De Gex (Eng.) 
Montgomery County Law Reporter (Pa.) 
Montagu & McArthur (Eng.) 
Montreal Condensed Reports 
Montreal Legal News 

Montreal Law Reports Queen’s Bench 
Montreal Law Reports Superior Court 
Moody's Crown Cases (Eng.) 
Moore’s Common Pleas (Eng.) 
Moore’s Indian Appeals (Eng.) 
Moore’s King’s Bench (Eng.) 
Moore’s Privy Council Old Series (Eng.) 
Moore’s Privy Council New Series (Eng.) 
Moore & Scott (Eng.) 

Morris (lowa) 

Morrell’s Bankruptcy Cases (Eng.) 
Morris’ State Cases (Miss.) 

Mosely (Eng.) 

Moore & Payne (Eng.) 

Manning & Ryland (Eng.) 

Moody & Robinson (Eng.) 

Maule & Selwyn (Eng.) 

Municipal Corporation Cases 
Munford (Va.) 

Murray (Sc.) 

Meeson & Welsby (Eng.) 

Mylne & Craig (Eng.) 

Mylne & Keen (Eng.) 

Myrick’s Probate (Cal.) 


N ' 
National Bankruptcy Register (U. 8S.) 
New Brunswick 
New Benloe (Eng.) 

New Brunswick Equity 
North Carolina 


_N. Chipman (Vt.) 


North Dakota 

North Eastern Reporter 
Nebraska 

Nebraska Unofficial 

Nelson (Eng.) 

Nevada 

Newberry’s Admiralty (U. S.)} 
Newfoundland : 

New Reports in all Courts (Eng.) 
New Session Cases (Ing.) 
New Zealand Law 

New Hampshire 

New Jersey Equity 

New Jersey Law 

New Jersey Law Journal 
New Jersey Miscellancous 
New Mexico 

Nevile & Manning (Eng.) 
Neville & Macnamara (Eng.) 


TABLE OF ABBREVIATIONS 


Nolan 

North. 

North, Co. 
Northumb,Co.Leg.N. 
Notes of Cas, 

Noy 


Z 
Dee 
a) 


. Dec. 
. Wales 
. Wales L. 


a6 

Y.L. Rec. 

-Y.Month.L. Bul, 
s. 


QO. Bridgm, 
Ohio 

Ohio App. 
Ohio Cir.Ct. 
Ohio Cir.Ct.N.S. 
Ohio Cir.Dec. 
Ohio Dec. 
Ohio F.Dec, 
Ohio L.J. 
Ohio N.P. 
Ohio N.P.N.S. 
Ohio Prob. 
Ohio S.&C.P, 
Ohio St. 

Ok1. 

Okl.Cr. 

Olcott 

O'M. & H 
Ont. 

Ont.A. 

Ont. E1.Cas, 
Ont.L. 

Ont. LT, 
Ont.L.J.N.S. 
Ont.Pr. 

Ont. W.N, 
Ont.W.R. 

Op. Atty.-Gen. 


Ss} 

Ss 

iS} 

S. Wales L. R. Ea. 
Ww. 

Y 


Nolan (Eng.) 

Northington (Eng.) 

Northampton County, Reporter (Pa.) 
Northumberland County Legal News (Pa.), 
Notes of Cases (Eng.) 

Noy (Eng.) 

Nevile & Perry (Eng.)} 

Nova Scotia 

Nova Scotia Decisions 

New South Wales 

New South Wales Law 

New South Wales Law Reports Equity 
North Western Reporter 

New York 

New York Annotated Cases 

New York City Court 

New York City Court Supplement 
New York Civil Procedure 

New York Criminal 

New York Legal Observer 

New York Law Record 

New York Monthly Law Bulletin 
New York Supplement 

New York State Reporter 

New York Superior Court 

New York Weekly Digest 


O 


Orlando Bridgman (Eng.) 
Ohio 

Ohio Court of Appeals 

Ohio’ Circuit Court 

Ohio Circuit Court New Series 
Ohio Circuit Decisions 


(Reprint) Ohio Decisions (Reprint) 


Ohio Federal Decisions 
Ohio Law Journal 

Ohio Nisi Prius 

Ohio Nisi Prius New Series 
Ohio Probate 

Ohio Superior & Common Pleas Decisions 
Ohio State 

Oklahoma 

Oklahoma Criminal 

Olcott (U. S.) 

O'Malley & Hardcastle (Ir.) 
Ontario 

Ontario Appeals 

Ontario Election Cases 
Ontario Law 


-Ontario Law Journal 


Ontario Law Journal New Series 
Ontario Practice 

Ontario Weekly Notes 

Ontario Weekly Reporter 

Opinions of Attorneys-General (U. 8S.) 


Op. Sol. Dept. Labor Opinions of the Solicitor for the Depart- 


Or. 
Overt, 
Owen 


ie 

P.(2d) 
(1891] P. 
Pa, 
Pa.Cas, 


Pa.Co, 

Pa.CrP ky 

Pa. Dist. 
Pa.Dist.&Co, 
Paige 

Paine 
Palade 
Pa.L.J.R. 


Palm. 

Park. 

Park.Cr, 
Park.Ins. 
Pars. Eq.Cas. 
Pa.Super. 
Paton App.Cas, 
Patrick H1.Cas. 
Patt. & H. 
Peeps 

Ro & DD, 

Peake N.P. 
Pearson 

Peck 

Pennyp. 

Penr. & W. 
Pet. 

Pet.Adm, 
Pet.C.C. 

Phil. 


ment of Labor dealing with Work- 
men’s Compensation 

Oregon 

Overton (Tenn.) 

Owen (Eng.) 


a. 


Pacific Reporter 

Pacific Reporter Second Series 

Law Reports [1891] Probate (Eng.) 

Pennsylvania State 

Pennsylvania Supreme Court Cases (Sad- 
ler) 

Pennsylvania County Court 

Common Pleas (Pa.) 

Pennsylvania District 

Pennsylvania District and County 

Paige’s Chancery (N. Y.) 

Paine (U. S.) 

Pennsylvania Law Journal 

Clark's Pennsylvania Law Journal 
ports 

Palmer (Eng.) 

Parker (Eng.) 

Parker’s Criminal (N, Y.) 

Parker's Insurance (Eng.) 

Parsons’ Equity Cases (Pa.) 

Pennsylvania Superior Court 

Paton’s Appeal Cases (Sc.) 

Patrick's Election Cases (Can.) 

Patton & Heath (Va.) 

Law Reports Probate Division (Eng.} 

Perry & Davison (Hng.) 

Peake'’s Nisi Prius (Eng.) 

Pearson (Pa,) 

Peck (Tenn.) 

Pennypacker (Pa.) 

Penrose & Watts (Pa.) 

Peters (U. S.) 

Peters’ Admiralty (U. S.) 

eters’ Circuit Court (U. S.) 

Phillips (Eng.) 


Re- 


XViii 


Phila. 
Philippine 
Phillim. 

Pick. 

Pigac Re 

Pi.) FLCC: 

Pinn. 

Pittsb. 

Pittsb, Leg.J. 
Pittsb.Leg.J.N.S. 


BEM oa SS 

Plowd. 

Pollexf. 

Poph. 

Port. 

Puerto Rico 
Puerto Rico Fed. 
Pow. Surr. 

P. R. & D. El.Cas, 


Prec.Ch. 

Pr. Edw. Isl. 
Price 

Price Pr.Cas, 
Pr.Rep. 

P. Wms. 


FQ B: 
{1891] Q.B. 
Q.B.D. 


Queensl. J.P, 
Queensl.L. 
Queens!.L.J. 
Que. L. 

Que. Pr. 
Que.Q.B. 
Que. Rev. Jud. 
Que. Super. 
Quincy 


Rand. 

Rawle 

R. & Can. Cas. 

Ry & Can, Tr. Cas. 
Redf. & B. 


Redf. R. Cas. 
Redf. Surr. 

Reeve Eng. LL 
Reports 

Reprint 

Rep. t. Finch 

Res. & Eq. Judgm,. 


Rev.Crit. 
Rev.de Jur. 
Rev.de Legis. 
Rev.Leg. 
Rev.Leg.N.S. 
Rev. Rep. 
ae 
Rich.C.P. 


Ridg. L. & 8. 
Ridg.P.C. 

Ridg. t. Hurdw. 
R. & M. 

RR. M. Charit. 
Rob. 

Rob. 

Robb Pat.Cas, 
Robert. App. Cas, 
Rob. Eccl. 
Robin. App.Cas, 
Rolle 


Rolle Abr, 
Rom. Cas. 
Root 

Rose 

Ross Lead.Cas. 
R.& R. 

Russ. 


Russ. & C.Iq.Cas, 
Russ. Eq. Cas, 
Russ. & M. 


Salk. 
Sandf. Ch. 
Sask.L, 
Saund, 


TABLE OF ABBREVIATIONS 


Philadelphia (Pa.) 

Philippine 

Phillimore Ecclesiastical (Eng.) 

Pickering (Mass. ) 

Pigott & Rodwell (Eng.) 

Pigott’s Recoveries (Eng.) 

Pinney (Wis.) 

Pittsburgh (Pa.) 

Pittsburgh Legal Journal (Pa.) 

Pittsburgh Legal Journal New 
(Pa.) 

Perry & Knapp (Eng.) 

Plowden (Eng.) 

Pollexfen (Eng.) 

Popham (Eng.) 

Porter (Ala.) 

Puerto Rico 

Puerto Rico Federal 

Powers’ Surrogate (N. Y.) 

Power, Rodwell & Dew’s Election Cases 
(Eng.) 

Precedents in Chancery (Eng.) 

Prince Edward Island 

Price (ng.) 

Price’s Practice Cases (Eng.) 

Practice Reports (Eng.) 

Peere-Williams (Eng.) 


Q 


Queen’s Bench (Adolphus & Ellis New 
Series) (Iing.) 


Series 


Law Reports [1891] Queen’s Bench 
(Eng.) ’ 
Law Reports Queen’s Bench Division 

(Eng.) 


Queensland Justice of the Peace 
Queensland Law 

Queensland Law Journal 

Quebec Law 

Quebec Practice 

Quebec Official Reports Queen’s Bench 
Quebec Revised Judicial 

Quebec Official Reports Superior Court 
Quincy (Mass.) 


R 


Randolph (Va.) 

Rawle (Pa.) 

Railway & Canal Cases (Eng.) 

Railway & Canal Traffic Cases (Eng.) 

Redfield & Bigelow’s Leading Cases 
(Bng.) 

Redfield’s Railway Cases (Png.) 

Redfield’s Surrogate (N. Y.) 

Reeve’s English Law 

Reports (Eng.) 

English Reprint 

Cases temp. Finch (Eng.) 

Reserved & Equity Judgments (N. S&S 
Wales) 

Revue Critique (Can.) 

Revue de Jurisprudence (Can.) 

Revue de Legislation (Can.) 

Revue Legale (Can.) 

Revue Legale New Series (Can.) 

Revised Reports (Hng.) 

Rhode Island 
Richardson’s 
(Eng.) 

Ridgeway, Lapp & Schoale (Ir.) 
Ridgeway’s Parliament Cases (Ir.) 
Ridgeway temp. Hardwicke (Eng.) 
Ryan & Moody (Eng.) 

R. M. Charlton (Ga.) 

Robinson '(La.) 

Robinson (Va.) 

Robb’s Patent Cases (U. 8S.) 
Robertson’s Appeal Cases (Sc.) 
Robertson’s Ecclesiastieal (Eng.) 
Robinson’s Appeal Cases (Sc.) 
Rolle (Eng.) 

Rolle’s Abridgment (Eng.) 
Romilly’s Notes of Cases (Eng.) 
Root (Conn.) 

Rose (Eng.) 

Ross’ Leading Cases (Eng.) 

Russell & Ryan Crown Cases (Eng.) 
Russell (Eng.) 

Russell’s & Chesley’s Equity Cases (N. S.) 
Russell’s Equity Cases (N. S.) 
Russell & Mylne (Eng.) 


S) 


Salkeld (Eng.) 

Sandford’s Chancery (N. Y¥.) 
Saskatchewan Law 
Saunders (Eng.) 


Practice Common Pleas 


Saund. &Q@ 
Sau. & Se. 
S. Austr. L, 
Sav. 

Sawy. 

Say. 

Since 
[PESOS CS 
S; Co Eka: 
Sch. & Lef. 


[1907] S. C. (J.) 
Cama tis 

Sx Cy Ts 
Sc. L. Rep. 
Scott 

Scott N.R. 
Sc.Sess.Cas, 
S.Ct. 

Ss. D. 

S.E. 
Sel.Cas.Ch, 
Seld. 

Selw. 

Serg. & R. 
Sess.Cas. 
Shaw 
Shaw & D. 
Shaw Dec. 
Shaw & M. 
Sheld. 
Sheph.Sel.Cas, 
Show. 


Silv.Sup. 
Sim. 
Sim.N.S. 
Sim. & St. 
Skin. 
Smale & G, 
Smith 
Smith 
Smith & B. 
Smith K.B. 
Smith Lead,Cas, 
Smith Reg. 


Spottisw. 
Spottisw. Ea. 
Sprague 
Stair 

Stark, 

Stew. 

Stew. 

Stew. & P. 


Stockt. Vice-Adm, 


Story 

Str. 

Stuart Vice-Adm, 
Stu. M. & P. 
Style 

Sumn. 
Susq.Leg.Chron, 
s.W. 

S.W. (2d) 

Swab. 

Swab. & Tr. 
Swan 

Swanst, 


Tamil. 
Taney 
Tapp. 
Taunt, 
Taylor 
IRE 
Tenn. 
Tenn,.Cas. 
Tenn.Ch. 
Tenn.Ch.A. 
Tenn.Civ.A, 
Terr. L. 

Tex. 

Tex. App. 

Tex. A.Civ.Cas, 
Tex,Civ. App. 
Tex.Cr. 
Tex.Suppl. 
Tex. Unrep.Cas, 
Thach.Cr. 
Thomps. & CG 
Thomps.Cas, 
Tinw. 

T. Jones 


Mon, 


Saunders & Cole (Eng.) 

Sausse & Scully (Ir.) 

South Australia Law 

Savile (Eng.) 

Sawyer (U. S.) 

Sayer (Eng.) 

South Carolina 

Court of Session Cases (Sc.) 
South Carolina Equity 

Schoales & Lefroy (Ir.) 

Court of Justiciary Cases (Sc.) 
Scottish Jurist 

South Carolina Law 

Scottish Law Reporter 

Scott (Eng.) 

Scott’s New Reports (Eng.) 
Scotch Court of Session Cases 
Supreme Court Reporter (U. S.) 
South Dakota 

South Eastern Reporter 

Select Cases in Chancery (Eng.) 
Selden’s Notes (N. Y.) = 
Selwyn's Nisi Prius (Eng.) 
Sergeant & Rawle (Pa * 

Court of Session Cases (Eng.) 
Shaw (Sce./ 

Shaw & Dunlop (Sc.) 

Shaw’s Digest of Decisions (Sc.) 
Shaw & MacLean (Sc.) 

Sheldon (N. Y.) 

Shepherd’s Select Cases (Ala.) 
Shower (Eng.) 

Shower’s Parliament Cases (Eng.) 
Siderfin (Eng.) 

Silvernail’s Appeals (N. Y.) 
Silvernail’s Supreme (N. Y.) 
Simons (Eng.) 

Simons New Series (Eng.) 
Simons & Stuart (Eng.) 
Skinner (Eng.) 

Smale & Giffard (Eng.) 

Smith (Ind.) 

Smith (N. H.) 

Smith & Batty (Ir.) 

Smith’s King’s Bench (Eng.) 
Smith’s Leading Cases (Eng.) 
Smith’s Registration (Ing.) 
Smedes & Marshall Chancery (Miss.) 
Smythe (Ir.) 

Sneed (Tenn.) 

Southern Reporter 

Solicitor’s Journal (Eng.) 
Spinks Admiralty (Eng.) 
Spottiswoode (Sc.) 
Spottiswoode’s Equity (Sc.) 
Sprague (U. S.) 

Stair (Sc.) 

Starkie Nisi Prius (Eng.) 
Stewart (Ala.) 

Stewart’s Reports (N.S.) 
Stewart & Porter (Ala.) 
Stockton’s Vice-Admiralty (N. B.) 
Story (U. S.) 

Strange (Eng.) 

Stuart’s Vice-Admiralty (lL. C.) 
Stuart, Milne & Peddie (Sc.) 
Style (Eng.) 

Sumner (U. S.) 

Susquehanna Legal Chronicle (Pa.) 
South Western Reporter 

South Western Reporter Second Serieg 
Swabey’s Admiralty (Eng.) 
Swabey & Tristram (Eng.) 
Swan (Tenn.) 

Swanston (Eng.) 


at 


Tamlyn (Eng.) 

Taney .(U. S.) 

Tappan (Oh.) 

Taunton (Eng.) 

Taylor (U. CG.) 

T. B. Monroe (Ky.) 

Tennessee 

Unreported Tennessee Cases 
Tennessee Chancery 

Tennessee Chancery Appeals 
Tennessee Civil Appeals 

Territories Law (Northwest Territories) 
Texas ‘ 

Texas Court of Appeals 

White & Wilson’s Civil Cases (Tex.) 
Texas Civil Appeals 

Texas Criminal 

Texas Supplement 

Posey’s Unreported Cases (Tex.) 
Thacher’s Criminal Cases (Mass.) 
Thompson & Cook (N. Y.) 
Thompson’s Cases (Tenn.) 

Tinwald (Sce.) 

Thomas Jones (Eng.) 


4 


Pa ee ah en 


St DBT SJ 

APS eM 
Toth. 

TR. 
Transcr. A, 
T. Raym. 
Treas. Dec. 
Tr &-H. Pr. 
Trint. T. 
Truem.Eq.Cas, 
Tuck.Sel.Cas, 
Tuck.Surr. 


wavs P Charlit, 


Turn. & R. 
Tyler 
Tyrw. 


.Tyrw. & G. 


820000 
©0a 
wor 
© 
mn 


ddaddd 
fey 


Va. 
Va.Cas. 


Van Ness Prize Cas. 


Vaugh. 
Vaux 
Vent. 
Vern. 


Vict.St.Tr. 
Vin. Abr. 
Vt. 


Walk. 
Walk. 
Wall. 
Wallis 
Wall. Jr. 
Wall. Sr. 
Ware 
Wash. 
Wash. 
Wash.C.C, 
Wash.T. 
Watts 
Watts & S. 
W. Bi. 


adopted 


adopted error 


aff 


allowing reh 
am 

ante 

appeal den 
appeal dism 
appr 


cert 

cert den 
eit 

crit 

den 


den appeal 
den cert 


TABLE OF ABBREVIATIONS 


Times Law Reports (Eng.) 

Temple & Mew (Eng.) 

Tothill (Eng.) 

Term Reports (Durnford & Bast) (Eng.) 
Transcript Appeals (N. Y.) 

Thomas Raymond (Eng.) 

Treasury Decisions (U. S.) 

Troubat & Haly’s Practice (Pa.) 
Trinity Term (Eng.) 

Trueman’s Equity Cases (N. B.) 
Tucker’s Select Cases (Newfoundland) 
Tucker’s Surrogate (N. Y.) 

To Un PP. Chariton (Ga) 

Turner & Russell (Eng.) 

Tyler (Vt.) 

Tyrwhitt (Eng.) 

Tyrwhitt & Granger (Eng.) 


U 


Upper Canada 

Upper Canada Common Pleas 

Upper Canada Queen’s Bench 

Upper Canada Queen’s Bench Old Series 
United States 

Utah 


Vv 


Virginia 

Virginia Cases 

Van Ness Prize Cases (U. S.) 
Vaughan (Eng.) 

Vaux’s Decisions (Pa.) 

Ventris (Eng.) 

Vernon’s Cases (Eng.) 

Vernon's Chancery (Eng.) 
Vernon & Scriven (Ir.) 

Vesey Senior (Eng.) 

Vesey & Beames (Eng.) 

Vesey Junior (Eng.) 

Vesey Junior Supplement (Eng.) 
Vesey Senior Supplement (Eng.) 
Victorian 

Victorian Law 

Victorian Law Times 

Victorian State Trials 

Viner’s Abridgment (Eng.) 
Vermont 


W 


Walker (Pa.) 

Walker’s Chancery (Mich.) 
Wallace (U. S.) 

Wallis (Ir.) 

Wallace Junior (U. 8S.) 
Wallace Senior (U. S.) 
Ware (U. S.) 

Washington 

Washington (Va.) 
Washington Circuit Court (TU. 8.) 
Washington Territory 
Watts (Pa.) 

Watts & Sergeant (Pa.) 
William Blackstone (Eng.) 


OTHER ABBREVIATIONS 


opinion, decision, etc., adopted on rehear- 
ing, reargument, etc. 

judgment, order, or decree adopted on 
denying writ of error 

affirmed in, or affirming 

affirmed. on reargument, or affirming on 
reargument 

affirmed on rehearing, or affirming on re- 
hearing 

affirmed or affirming on suggestion of er- 
ror 

allowing rehearing 

amended, or amending 

before (in same volume) 

appeal denied 

appeal dismissed 

approved in, or approving 


certiorari 

certiorari denied 

cited in, or citing 
criticized in, or criticizing 


denied in, or denying 
denying appeal to court 
on denying writ of certiorari 


iVVinCs Crue 


Web.Pat.Cas. 

Welsh 

Wend. 

West 

West.L.J. 

West.L.Month. 

West.L.R. 

West.L.T. 

West.R. 

West t. Hardw. 

West. Wkly. 

[1917] West.Wkly. 

Whart. 

Wheat. 

Wheel.Cr. 

White 
Cas. Eq. 


Whitm. Pat.Cas, 
Wight. 

Wilcox 

Willes 

Wilm. 

Wils. 

Wils.Ch. 
Wils.C.P. 


W. Kel. 
Wkly.N.C. 


Woll. 
Woodb. & M. 
Woods 
Woodw. 
Woolw. 
Wright 

W. Rob. 

WwW. Va. 

Ww. W. & D. 
Ww. WwW. & H. 
Wyo. 

Wythe 

Wy. & W. 
Wy. W. & A’Beck. 


YB: 

Y. & C. Exch. 
Y. & Coll. 
Yeates 

Yelv. 

MiCrey 

Ye & I. 

York Leg.Rec. 
Young Adm. 
Younge \ 


den error 


den motion 


den new trial 
den rearg 
den reh 
disappr 

dism 

dism appeal 
dism error 
dism f w j 
dis op 

dist 


error 


& TT. Lead. 


denying 
denying 


xix 


Minton-Senhouse’s Workmen’s Compensa- 
tion Cases (Eng.) 

Webster’s Patent Cases (Eng.) 

Welsh Registry Cases (Ir.) 

Wendell (N. Y.) 

West (Eng.) 

Western Law Journal (Oh.) 

Western Law Monthly (Oh.) 

Western Law Reporter (Can.) 

Western Law Times (Can.) 

Western Reporter 

West temp. Hardwicke (Eng.) 

Western Weekly (Can.) 

[1917] Western Weekly (Can.) 

Wharton (Pa.) 

Wheaton (U. S.) 

Wheeler’s Criminal (N. Y.) 


White & Tudor’s Leading Cases in Equity 
(Eng. ) 

Whitman’s Patent Cases (U. S.) 

Wightwicke (Eng.) 

Wilcox (Pa.) 

Willes (Eng.) 

Wilmot’s Notes (Eng.) 

Wilson (Ind.) 

Wilson’s Chancery (Eng.) 

Wilson’s Common Pleas (Eng.) 

Wilson’s Exchequer (Eng.) 

Wilson’s Privy Council (Eng.) 

Wilson & Shaw (Sc.) 

Winch (Eng.) 

Wisconsin 

William Jones (Eng.) 

William Kelynge (Eng.) 

Weekly Law Gazette (Oh.) 

Weekly Notes of Cases (Pa.) 

Weekly Reporter (Eng.) 

Weekly Notes (Eng.) 

Wolferstan & Bristow’s Election Cases 
(Eng.) 

Wolferstan & Dew’s Election Cases (Eng.)} 

Wollaston (Eng.) 

Woodbury & Minot (U. 8.) 

Woods (U. S.) 

Woodward’s Decisions (Pa.) 

Woolworth (U. 8S.) 

Wright (Oh.) 

William Robinson’s Admiralty (Eng.) 

West Virginia 

Willmore, Wollaston & Davidson (Eng.) 

Willmore, Wollaston & Hodges (Eng.) 

Wyoming 

Wythe’s Chancery (Va.) 

Wyatt & Webb (Vict.) 

Wyatt, Webb & A’Beckett (Vict.) 


¥: 


Year Book (Eng.) 

Younge & Collyer’s Exchequer (Eng.) 
Younge & Collyer’s Chancery (Eng.) 
Yeates (Pa.) 

Yelverton (Eng.) 

Yerger (Tenn.) 

Younge & Jervis (Eng.) 

York Legal Record (Pa.) 

Young’s Admiralty Decisions (N. S.) 
Younge Exchequer (Eng.) 


writ of error 
writ of error to review proceed- 
ings 


(denying motion to retax costs 


ae 


denying motion to amend decree 
denying motion to set aside judgment 
denying motion to recall mandate, ete. 
denying motion for leave to appeal 
denying motion to dismiss appeal, ete. 


denying new trial 

denying reargument 

denying rehearing 

disapproved in, or disapproving 
dismissed in, or dismissing 

order dismissed 

dismissing’ appeal 

dismissing writ of error 
dismissed for want of jurisdiction 
dissenting opinion 

distinguished in, or distinguishing 


writ of error or writ of error to review 
proceedings 


error den 


error dism 
expl 


foll 


motion dem 
paelion dism 
new trial den 
op 

overr 


post 


{ 


M4 


writ of error denied 

writ of error to review proceedings denied 

writ of error dismissed 

explained in, or explaining 

followed in, or following 

granted in, or granting 

below (in same article or treatise) 

limited in, or limiting 

judgment, order, or decree modified, or 
modified on rehearing, reargument, etc. 

modified in, or modifying , 

motion for leave to appeal denied 

motion to dismiss appeal denied 

motion for rehearing, etc., dismissed 

new trial denied 

opinion 

overruled in, or overruling 


after (in same volume) 


Z . TABLE OF ABBREVIATIONS — is 


4 ‘ : at 
‘ : Piet Se | 
quot ‘ quoted in, or qu ln 
rearg reargument lt : 
rearg den reargument denied © 
reh rehearing ! 
reh allowed rehearing allowed 
reh den --. rehearing denied 
retransf retransferred to i 
reversed in, or reversing 
reversed on rehearing, or reversi 
rev. reversed on reargument, or rev 
reargument i 
reversed or reversing on suggestion, 0 
ror Pog 
St. state (such as Ohio St.) 
sug error suggestion of error 
supra above (in same article or treatise) fi 
tyanst transferred from or to 


a” 
vacated and 
ordered 


rearg Pople 
vacated and ROEre Uae Ets ordered 


withdrawing Spinth on rehearing — 
opinion withdrawn = ee i 
ment, etc. 


withdrawing op 
withdrawn 


eee Ne | ree ee eT ee 


ce ee es le 


a ee 


‘ 


——— Sa ae 
be gras 


CYC—CORPUS JURIS PARALLEL REFERENCE TABLE 


The following tables show where every proposition in CYC (if still the law) is located in 
CORPUS JURIS. This table translates CYC citations into CORPUS JURIS citations. No 
matter where you get a CYC citation, whether in an opinion, a brief, an annotated statute, a 
textbook, or elsewhere, this table gives the corresponding CORPUS JURIS citation. The CYC 
Index and Concordance, by means of this table, becomes a Key to CORPUS JURIS, equally as 
wellasto CYC. This table makes Cyc Citations available in Corpus Juris. 


WHAPONS 
40 Cyc 68 C.J.| 40 Cye 68 C.J.| 40 Cye 68 C.J.| 40 Cye 68 C.J.) 40 Cyc 68 C.J.) 40 Cyc 63 C.5. 
Page Note See. |Page Note Sec. |Page Note Sec. |Page Kote Sec. |Page Note Sec. |Page Note Sec. 
852- 1 1 855-35 18 859-67 38 864-98 13 868-29 57 870-64 x) 
852- 2 1 855-36 18 859-68 38 864-99 2 868-30 60 | 871-66 80 
852- 4 18 856-37 , 19 859-69 54 864- 1 42 868-31 63 871-67 80 
bo- & ” 18 856-38 19 859-70 53 865- 2 42 868-32 63 871-69 70 
852- 6 18; | 856-39 24 860-71 53 865- 3 30 858-33 3 871-70 67 
2C. J. p 1026 856-40 24 860-72 53 865- 4 31 868-34 63 871-71 68 
852-7 6C. J. p87 856-41 26 860-74 55 865- 5 34-37 868-35 63 871-72 Cr. L. §§ 
852-8 | 1 856-42 26 860-75 55 865- 6 36 868-36 64 3000-3149 
852- 9 1 856-43 42 $61-76 56 855- 7 36 868-37 64 871-73 7 
852-10 3 856-44 42 861-77 56 865- 8 35. 868-38 64 871-74 Wt 
852-11 19 856-45 42 851-78 57 865- 9 38 868-39 64 871-75 72 
853-13 2 856-46 21 861-79 58 863-10 38 859-40 64 871-76 73 
853-14 2 857-419 29 861-80 57-59 866-11 38 869-41 64 871-17 v6} 
853-15 5 857-51 30 861-81 57 866-12 38 869-42, 64 872-78 re} 
853-16 4, | 857-52 30 862-83 63 866-13 54 869-45 84 872-79 vi) 
53-17 4 857-53 30 862-84 63 866-14 53, 55 869-46 84 872-80 &1 
853-18 3 857-54 30 862-85 64 866-16 53 869-47 8 872-81 81 
853-19 4 857-55 32 862-86 64 866-18 53 870-53 76 872-83 87 
853-20 8 857-56 31 862-87 64 867-19 55 870-54 76 873-84 87 
854-22 6 858-57 33 863-88 65 867-20 56 870-55 76 873-85 Parent & C. 
854-25 9 SE8-5 34 863-89 12 867-21 56 870-56 76 §§ 169-172 
854-26 8 858-59 34, 36 863-90 ah 867-22 56 870-57 76 873-86 87 
854-27 5 858-60 at 863-91. 18 867-23 57 870-58 76 873-87 87 
854-29 10 858-61 37 863-92 12 867-24 57 870-59 76 873-89 90 
854-30 12 858 -62 37 863-93 20 867-25 59.) 870-60 76 874-90 89 
855-31 13 858-63 336 863-94 27 867-26 59 70-61 vt} 874-91 91 
855-32, 13 859-65 38 854-95 25, 27 868-27 59 870-62 79 874-92 $2 
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879-1 1 880-13 1 820-25 1 881-36 2 884-50 12 886-63 18 
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880- 3 1 880-15 i 880-27 1 882-38 3 884-52 18 887-65 abe 
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894- 7 4 895-18 1 897-31 6 898-42 11 899-53 15 899-64 8 
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CROSS REFERENCES 


Seas notice of nature of weapon see Criminal Law § 
Purchase of weapon from soldier see Army and Navy § 


Weapon as baggage see Carriers 10 C.J. p 1192. 


Weapon as evidence generally see Criminal Law § 1225. 
Weapon used to commit: 

Assault see Assault and Battery § 213. 

Homicide see Homicide §§ 74, 575. 

Robbery see Robbery § 5 


I, DEFINITIONS! ; 


[§ 1] A weapon is an instrument of offensive or 
defensive combat,” or anything used, or designed to 
be used, in destroying, defeating, or injuring an ene- 
my.® With reference to the particular offenses here- 
inafter dealt with such as the carrying,* possessing,° 
selling,® or exhibiting’ of weapons, or, in the case of 
firearms, the pointing® or shooting thereof,® the word 
“weapon” is ordinarily used in a more restricted 
sense, by reason of the fact that statutes creating 
such offenses usually specifically name weapons in- 
tended to be brought within their scope, and hence 
are limited to the weapons named, or to others of a 
similar nature. 


Arms.1° While in a loose sense, the term “arms” 
may be employed as including objects of any 
kind that may be used as weapons,'? nevertheless as 
distinguished from “weapon,” which, as already 
pointed out, may properly designate anything that 
can be wielded in fight,1? the word “arms” is espe- 
cially applied to those things which are designed 


1. Particular weapons elsewhere; Peo. v. Vadi, 34 Porto Rico 441, 442. 
“Any object, particular, or in-| Peo. 


defined: (2) 
“Air gun” 2 C.J. p 1026. 
Blackjack a6) ©-ds D 1113) 
“Bludgeon’’ 8 C.J. p 1130. 
Bomb). .8 C.J. -p. 1142: 

“Brass knuckles’ 9 C.J. p 319. 
SOlip wets. 920: 

oni fet S35: Clas, p: O17. 

“Lethal weapon” 36 C.J. p 991. 
“Machete” 38 C.J. p 329. 
PISO 648 @C:J.. pi 210; 
iRazoo werd), tt 5a. 
“Repeater” 564 C.J. p 402. 
“Revolver” 54 C.J. p 773. 
“Rifle” 54 C.J. p 807. 

“Shotgun” 58 C.J. p 701, 
“Slungshot” 58 C.J. p 773. 


2 Bouvier L. D. [quot State v. 
Page, 91 N.W. 318, 314, 15 S.D. 618, 


S.C. 385]. 


Vv. Page, 91 


252. 


10. “Arms” 


616]; Webster New Int. D. [quot 
State v. Page, 91 N.W. 313, 314, 15 il. 
S.D. 613, 616; Harris v. Cameron, 51| effect State v. Buzzard, 4 Ark. 18, 21 


N.W. 437, 438, 81 Wis. 239, 248, 29 
Am.S.R. 891]. To same effect Evins|C.J. p 287. 
v. State, 46 Ala. 88; Lemmons v. State, 12. 
20 S:W. 404, 56 Ark. 559; Carr v. 
State, 34 Ark. 448; Pike v. Witt, 104 


Mass. 595, 598; Brown v. State, 62 " 
So. 353, 105 Miss. 367, 46 L.R.A.N.S. | Section. 
700, Ann.Cas.1916H 307; State v. 15. 


Huntley, 91 N.C. 617, 620; 
McCann iicubmlons to1Ore Loos 
; [a] Other definitions.—(1) ‘‘An in- 
strument intended for, or for the 
purposes of, offense and defense.” 
Peo. v. Cruz, 34 Porto Rico 305, 306 
[cit dictionary of Spanish Academy]; | 509; 


State v. 


see infra § 37. 


strumentality that may be of serv- 
ice in a contest or struggle, or in re- 
sisting adverse circumstances, wheth- 
er for offense or defense.”’ 
D. [quot State v. Jones, 58 S.E. 8, 77 
To same effect State v. 
McCann, 72 P. 137, 43 Or. 155, 159. 


3. Webster New Int. D. [quot State 
IND Wi vo'3; 
To same effect State v. Calhoun, 34 
N.W. 194, 72 Iowa 432, 436, 2 Am.S.R. 


4 See infra §§ 5-8, 18-20. 
5. See infra §§ 5-8, 18-20. 
G& See infra §§ 9, 81. 

7 See infra § 68. 

8 See infra § 68. 

9. See infra § 76. 


as used in constitu- 
tional guaranties see infra § 3. 


“Armed” 5 C.J. p 285. 
Webster New Int. D. To same 19. 


(per Ringo, C. J.). 


See supra this section. 
13. Century D. 
14, Firearms defined see infra this 22. 


Webster New Int. D. 

“Gun” infra this section. 

16. Unloaded or defective pistol 
as constituting prohibited weapon 


17. Atwood v. State, 53 Ala. 508, | 2 
Cada v. The Fair, 187 Ill.App. 


for fighting and recognized as such, and it ineludes 
means of defense as well as of offense. ie 


Small arms. In military usage, all portable fire- 
arms'* are called “small arms” as distinguished 
from “guns,” the latter term being reserved for 
pieces of ordnance.*® 


Firearms. “Firearm’!® may be defined as a 
weapon which acts by the force of gunpowder,** 
or as any weapon from which a shot is discharged 
by an explosive. The term is usually applied, how- 
ever, only to small arms.* 


Gun. “Gun” is a generic term,?° and in popular 
usage denotes any portable firearm,?* or weapon 
that throws a projectile or missile to a distance,” 
but usually does jnot include a pistol,?* although 
“pistol” and “gun” are sometimes used interchange- 
ably.24 In military usage, however, only cannon or 
pieces of ordnance are called guns.® 


111 [cit 40 Cyc. 852; Webster D.]; 
v. Simons, 207 N.Y.S. 56.5 p24 
Misc. 28; Harris v. Cameron, 51 N.W. 
437, 438, 81 Wis. 239, 29 Am.S.R. 891. 


Gentury {a] Corporate authority to manu- 
~|facture firearms and other imple- 
ments of war applicable to the use 
of firearms, and all kinds of machin- 
ery adapted to the construction there- 
of, does not include a power to manu- 
facture and deliver circular railroad 
locks, any more than railroads, or 
railroad cars. Whitney Arms Co. v. 
Barlow, 38 N.Y.Super. 554, 563. 

“Gunpowder” 28 C.J. p 1321. 

18. Webster New Int. D. To same 
effect State v. Barrington, 95 S.W. 
235, 263, 198 Mo. 23; Peo. v. Schmidt, 
222 N.Y.S. 647, 649) 221. App. Divs Ui 
(“That a ‘firearm’ necessarily con- 
notes the action of a chemical explo- 
sive such as gunpowder, which ac- 
tion is in the nature of combustion 
of some sort in a weapon, is doubtless 
the commonly accepted usage’). 


Webster New Int. D. 
“Small arms” supra this section. 
20. State v. Barrington, 95 S.W. 
235, 268, 198 Mo. 23. 
21. Webster New Int. D. 


Harris v. Cameron, 51 N.W. 
437, 438, 81 Wis. 239, 243, 244, 29 Am. 
S.R. 981. 


23. Webster New Int. D. 

24 State v. Christ, 177 N.w. 54; 
57, 189 Iowa 474; State v. Barrington, 
95 S.W. 235, 263, 198 Mo. 23; Witty v. 
Sean (Tex.Civ. App.) ZL ISSW.. 2205 


To Sa Oloas 


See also Arms 5 


25. Webster New Int. D. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 2] 


[§ 2] A. Nature of Right. 


cy 


26. Const. Amendm. 2. 
27. See constitutional provisions. 


28. Opinion of Justices, 14 Gray 
(Mass.) 614, 5 

29. See Peopte v. Warden of City 
Prison, 139 N.Y.S. 277, 282,154 App. 
Div. 413, 29 N.Y.Cr. 74 (where it was 
referred to as “the inherent and in- 
alienable right to keep and bear arms, 
declared by the English Bill of 
Rights, inherited by the Colonies, rec- 
ognized by the Bill of Rights as 
adopted in this state, and in the Con- 
stitutions of many other states, and 
alluded to in the second amendment 
to the Constitution of the United 
States’). 


Ms0s5 eS—U. S. -v. Cruikshank, 92 
U.S. 542, 553, 23 L.Bd. 588. 


Cal.—Ex parte Rameriz, 226 P. 914, 


e293) Cal 633) 34 A.L.R. 561; Peos 
ve Camperlingo,- 231 P. 601, 69 Cal. 
App. 466. 


Ga.—Nunn v. State, 1 Ga. 248, 249. 
Ky.—Bliss v. Com., 2 Litt. 90, 92. 


N.Y.—Peo. v. Warden of City Pris- 
on, 139 N.Y.S. 277, 284, 154 App.Div. 
413, 29 N.Y.Cr. 74. 


N.C.—State v. Kerner, 107 S.E. 222, 
181 N.C. 574. 


Ohio.—Walter v. State, 3 Ohio N. 
IPONG SF 3, to. 


[a] “Phe right to keep and bear 
arms is a sacred right based 
upon the experience of the ages in 
order that the people may be accus- 
tomed to bear arms and ready to 
use them for the protection of their 
liberties or their country when occa- 
Sion serves.” State v.. Kerner, 107 
S.E. 222, 223, 181 N.C. 574 (per Clark, 
Cr. 2and=Hoke iJ.) 


[b] This is one of the fundamen- 
tal principles, upon which rests the 
great fabric of civil liberty, reared 
by the fathers of the Revolution and 
of the country. And the Constitu- 
tion of the United States, in declaring 
that the right of the people to keep 
and bear arms, should not be infring- 
ed, only reiterated a truth announced 
a century before, in the act of 1689.’ 
Nunn y. State, 1 Ga. 243, 249. 


[c] “The first 10 amendments to 
the Constitution [of the United 
States] - were not intended to 
lay down any novel principles of 
government, but simpiy to embody 
certain guaranties and immunities 
which we had inherited from our 
English ancestors, and which had, 
from time immemorial, been subject 
to certain well-recognized exceptions.” 
Robertson v. Baldwin, 17 S.Ct. 326, 
165 U.S. 275, 41 L.Ed. 715 [quot Peo- 
ple v. Warden, of City Prison, 139 N. 
Wes. 27.7, 283, 154 App:Divs 413, 29 
AVC.) 1.41) 


31. State v. Workman, 14 S.E. 
9, 35 W.Va. 367, 14 L.R.A. 600. 
32. State v. Reid, 1 Ala. 612. 


33. Andrews v. State, 3 MHeisk. 
(Tenn.) 165, 8 Am.R. 8. 


The right to keep and 
bear arms, which is safeguarded by the federal con- 
stitution?® and by most of the state constitutions,?* 
is a great general right,?® and is sometimes said, oc- 
casionally in the constitution itself, to be an in- 
herent and inalienable right,*® existing independent- 
ly of the various constitutional guaranties there- 
It has been said the keeping and bearing of 
_arms intended to be protected as a popular right, 
was not such as the common law condemned, but 
such a keeping and bearing as the publie lberty 


WEAPONS 
II. RIGHT TO BEAR ARMS 


but to use them 


[a] “his right of keeping arms 

. necessarily involves the right 
to ‘purchase and use them in such a 
way as is usual, or to keep them for 
the ordinary purposes to which they 
are adapted; and as they are to be 
kept, evidently with a view that the 
citizens making up the yeomanry of 
the land, the body of the militia, shall 
become familiar with their use in 
times of peace, that they may the 
more efficiently use them in times of 


war, then the right to keep arms 
involves the right to practice 
their use, and to purchase and 


provide ammunition suitable for such 
arms, and to keep them in repair.” 
Andrews v. State, 3 Heisk. (Tenn.) 
165, 178) 8 Am. Ras: 


34 State v. Reid, 1 Ala. 612; Peo. 
yz Zerillo, 189 N.wW. 927, 928, 219 
Mich. 635, 24 A.L.R. 1115; Aymette 


v. State, 2 Humphr. (Tenn.) 154, 160, 


161. . 

[a] Historical background. — 
“Charles II, having seen dur- 
ing his exile in France the autocratic 


power of a king possessing a stand- 
ing army independent of the people 
began himself to form the nu- 
cleus of such an army. His 
successor, James II, increased this 
nucleus into a regular army for gen- 
eral military service. . Finaliy, 
after the suppression of Monmouth’s 
rebellion, he caused many of his 
Protestant subjects of militia status 
to be deprived of their arms. . 
In the Declaration of Rights pro- 
claimed by the Convention Parlia- 
ment after the flight of James, these 
acts were recited aS having been on 
his part an ‘endeavor to subvert and 
extirpate the laws and liberties of 
this kingdom’ and as ‘contrary to 
lew.’ In the subsequent statutory 
Bill of Rights based on that Declara- 
tion, it was enacted ‘That the raismg 
or keeping a standing army within 
the kingdom in time of peace unless 
it be with the consent of parliament 
is against the law.’ It was also en- 
acted in the next clause ‘That the 
subjects which are Protestants may 
have arms for their defense suitable 
to their condition, and as allowed by 
law’. . . . One of the grievances re- 
cited in the Declaration of Independ- 
ence was that the king had kept 
among the people of the colonies in 
times of peace standing armies with- 
out the consent of their legislatures. 
. The people of the colonies 
had become familiar with the 
various charters of English liberties, 
including the Bill of Rights of the 
time of William and Mary. In this 
last the clauses relating to standing 
armies and the right of the subjects 
to have arms for their defense were 
closely related. This right and a 
reliance on a citizen soldiery or mili- 
tia were coupled together in their 
thought and experience, and we find 
that connection more or less clearly 
expressed in the American Bills of 
Rishtsy. sacoitanvard Woe | Rew 473 
(article by Lucilius A. Emery). To 


and its preservation commended as lawful, 
worthy of protection.?? 
to bear arms upon all occasions and in all places, 
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and 


The right guarantied is not 
Ss 32 


in a way that is usual, or to keep 


them for the ordinary purposes to which they are 
adapted,**® as for the defense of himself, his prop- 
erty, and the state.°4 
law, the right to bear arms ‘was not absolute, for 
the act of riding or going armed with dangerous 
or unusual weapons to the terror of the people 
was an indictable offense.*® 


Even at the early common 


same eftect State v. Reid, 1 Ala. 612, 
615; Strickland v. State, 72 S.E. 260, 
261, 137 Ga. 1, 36 L.R.A.N.S. 115, Ann. 
Cas. 1913B, 323. 

[b] Provision in Teunessee Bill of 
Rights relating to the right to keep 
and bear arms for the common de- 
fense “was adopted in reference to 
these historical facts, and in this 
point of view its language is most 
appropriate and expressive.” Ay- 
mette v. State, 2 Humphr. (Tenn.) 
154, 6. 


[c] Origin cf constitutional guars- 
anties.—‘“‘It is generally recognized 
that the constitutional declaration, 
in both Federal and State Constitu- 
tions, of the right to bear arms, had 
its origin in the fear of the American 
colonists of a standing army and its 
use to oppress the people, and in their 
attachment to a militia composed of 
all able-bodied men. Probably the 
necessity of self-protection in a fron- 
tier society also was a factor.’’ Peo. 
v. Brown, 235 N.W. 245, 246, 253 Mich. 
537, 82 A.L.R. 341. 


{dad} Object of constitutional guar- 
anty of the right to keep and bear 
arms was not “toe enable each member 
ef the community to protect and de- 
fend by individual force his private 
rights,” but rather to enable the mili- 
tia “to resist, successfully, the efforts 
of those who should conspire to over- 
throw the established institutions of 
the country, or subjugate their com- 
mon liberties.” State v. Buzzard, 4 
Ark .18)) 24° (per /Ringo,.C. 7) 


Carrying arms as affecting right of 
self-defense see Homicide § 217. 


35. State v. Roten, 86 N.C. 701; 
State v. Huntly, 25 N.C. 418, 420, 40 
Am.D. 416; State v. Workman, 14 S. 
BOO 35) WiaVia. eoGihs 14: sky AcmGO On 
Sir John Knight’s Case, 3 Mod. 117, 
87 Reprint 75; Rex v. ‘Meade, nega ne 
L.R. 540; 4 Blackstone Comm. p 149. 
See U. S. v. Villareal, 28 Philippine 
390. See also State v. Kerner, 107 
S.E. 222, 225, 181 N.C. 574 (“It would 
also be a reasonable regulation and 
not an infringement of the right to 
bear arms to prohibit the carrying of 
deadly weapons in a manner 
calculated to inspire terror, which 
was forbidden at common law’ [per 
Clark;.C. J., and) Hoke,WJ. 1). a butesee 
State v. Julian, 25 Mo.App. 133 (de- 
claring that “the common law ‘ 
never prohibited the carrying of dan- 
gerous or deadly weapons, concealed, 
or otherwise’); Town of Lester v. 
Trails LOL) (SH else, oo be Waals 6 
(where it was said: “It was not a 
violation of the common law to carry 
a pistol about one’s person; it is only 
made so by statute’’). 


[a] Statute of Northampton, (1) 
[St. 2 Edw. III, ¢ 3] enacted in 1328, 
in affirmance of the common law, was 
to similar effect. See Knight’s Case, 3 
Mod. 117, 87 Reprint 75, 76 (where it 
was said: ‘This statute is confirmed 
by that. of 20 Rich. 2, e¢ 1, with an 
addition of a further *punishment”), 
(2) This statute may no doubt be re- 
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[§ 3] B. Arms Defined.*° 


equipment needed and used by the 


garded as part of the common law 
of the American colonies. Bishop 
Stat. Crimes § 784; 28 Harvard L. 
Rev. 473. 

[b] In England, a conviction could 
still be had in 1903 under the statute 
of 1328. Rex v. Meade, 19 T.L.R. 
540. 


[c] An early Tennessee statute 
provided that ‘No person shali pub- 
licly ride or go armed to the terror 
of the people; or privately carry any 
dirk, large knife, pistol, or any other 
dangerous weapon, to the fear or ter- 
ror of any person.” Galvin v. State, 
6 Coldw. 2838, 294. 

“Avms” defined in this connection 
see infra § 3. 

Statutory regulations see infra §§ 
5-9. 

36. “Arms” 
supra § 1. 


defined generally see 


37. Peo. v. Brown, 235 N.Ws 245, 
246, 253 Mich. 537, 82 A.L.R. 341. 


ce Tania background see supra 


es. Andrews v. State, 8 MHeisk. 
(Tenn.) 165, 176, 8 Am.R. 8. 

“A well regulated Militia, being 
necessary to the security of a free 
State, the right of the people to keep 
and bear Arms, shall not be infring- 
ed.” U. S. Const.' Amendm. art. 2. 
“The Second Amendment of our fed- 
eral Constitution’ should be _ con- 
strued . in consonance with the 
reason and spirit of the amendment 
itself, as defined in what may be cail- 
ed its ‘preamble.’” State v. Work- 
man, 14 S.E. 9, 11, 35 W.Va. 367, 14 
m%, R.Ay 508. 

39. City of Salina v. Blaksley, 83 
Pe 69272) Kan. 230, 3) UARiA. N.S. 168, 
115 Am.S.R. 196, 7 Ann.Cas. 925; An- 
drews v. State, 3 Heisk. (Tenn.) 165, 
176, 8 Am.R. 8. 


40, Ark.—Holland v. State, 33 Ark. 


560; Wilson v. State, 33 Ark. 557, 34 
Am.R. 52; Fife v. State, 31 Ark. 455, 
25 Am.R. 556. 


La.—State v. Smith, 11 La.Ann, 633, 
66 Am.D. 208. 

Ohio.—State v. Nieto, 130 N.E. 663, 
664, 101 Ohio St. 409; Walter v. State, 
3-Ohio N-P.N.S: 13, 15: 


Okl.-—Ex parte Thomas, 97 P. 260, 
21 Okl. 770, 20 LAR.A.N.S. 1007, 17 
Ann.Cas. 566; Pierce v. State, 275 P. 
393, 395, 42 Okl.Cr. 272, 73 A.L.R. 833; 
et v. State, 244 P. 56, 33 Okl. 

rT, 0347" 


Philippine.—U. S. v. Villareal, 28 
yaa oma 390 [cit 40 Cye 853 note 

Tenn.—Page v. State, 3 Heisk. 198 
note; Andrews v. State, 3 Heisk. 165, 
8 Am.R. 8; Aymette v. State, 2 
Humphr. 154. 


W.Va.—State v. Workman, 14 S.E. 
9, 35 W.Va. 367, 14, L.R.A. 600. 


“In regard to the kind of arms re- 
ferred to in the amendment [the sec- 
ond amendment of the federal Consti- 
tution], it must be held to refer to the 
weapons of warfare to be used by 
the militia, . . . arms to be used in 
defending the state and civil liberty, 


As used in these guar- 
anties, it is generally held, especially by courts which 
have been “impressed with the historical back- 
ground,’”’*? and have been influenced by references in 
a number of the constitutions to the necessity of a 
well regulated militia®* or to the dangers inherent 
in the maintenance of standing armies,®® that the 
word “arms” means the ordinary arms or military 
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arms which are 


militia, or those 


and not to pistols, bowie-knives, brass 
knuckles, Dillies, and such other 
weapons as are usually employed in 
brawls, street fights, duels, and af- 
frays, and are only habitually car- 
ried by bullies, blackguards, and des- 
peradoes, to the terror of the com- 
munity and the injury of the state.” 
State v. Workman, 14 S.E. 9, 11, 35°W. 
Va. 367, 14 L.R.A. 600. 


“A thousand inventions for inflict- 
ing death may be imagined, which 
might come under the appellation of 
an ‘arm’ in the figurative use of that 
term, and which could by no possibil- 
ity be rendered effectual in war, or 
in the least degree aid in the com- 
mon defense. Would it not be ab- 
surd to contend that a constitution- 
al provision, securing to the citizens 
the means of their common defense, 
should be construed to extend to such 
weapons, although they manifestly 
would not contribute to that end, 
merely because, in the hands of an 
assassin, they might take away life?” 
Aymette v. State, 2 Humphr. (Tenn.) 
154. 


{a] Criticism of rule or of rea- 
sons therefor.—(1) “In some of the 
states where it has been held .. . 
that the citizen has the right pre- 
served by the Constitution to carry 
such arms as are ordinarily used in 
civilized warfare, it is placed on the 
ground that. the people would 
thereby become accustomed to han- 
dling and using such arms, so that in 
case of an emergency they would be 
more or less prepared for the duties 
of a soldier. The weakness of this 
argument lies in the fact that in near- 
ly every state in the Union there are 
provisions for organizing and drilling 
state militia in sufficient numbers to 
meet any such emergency.” City of 
Salina v. Blaksley, 83 P. 619, 620, 72 
Kan-, 230)" 3). R.AUN.S.. L68,5 145 eA, 
S.R. 196, 7 Ann.Cas. 925. (2) “When 
the bulwark of state defense was the 
militia, privately armed, there may 
have been good reason for the his- 
torical and military test of the right 
to bear arms, But in this state 
[Michigan] the militia, although le- 
gally existent, - is practically 
extinct and has been superseded by 
the National Guard and reserve or- 
ganizations. If called to service, the 
arms are furnished by the state. 

In times of peace, the militia, as 
such, is unarmed and the historical 
test would render the constitutional 
provision lifeless. The protection of 
the Constitution is not limited to mi- 
litiamen nor military purposes, in 
terms, but extends to ‘every person’ 
to bear arms for the ‘defense of him- 
self’ as well as of the state. . 

Some arms, although they have a 
valid use for the protection of the 
state by organized and instructed sol- 
diery in times of war or riot, are too 
dangerous to be kept in a settled com- 
munity by individuals, and, in times 
of peace, find their use by bands of 
criminals and have legitimate em- 
ployment only by guards and police. 
Some weapons are adapted and recog- 
nized by the common opinion of good 
citizens as proper for private defense 
of person and property. Others are 
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usually employed in warfare*® or 


which were so employed when the constitutional 

provisions were adopted,*! such as rifles, shotguns, — 
or muskets,*? and swords,*? except, it has been held, 

swords concealed in canes.*4 
held that the word does not inelude pistols or re- 
volvers,t® especially where the pistol is a mere belt 
or pocket pistol, and not such as is used as a weapon 
of war,*® it also has been held that a pistol may 


While it has been 


the peculiar tools of the criminal.” 
Peo. v. Brown, 235 N.W. 245, 246, 253 
Mich. 537, 82 A.LR. 341. 


41. State v. Kerner, 107 S.B. 222, 
224, 181 N.C. 574 (per Clark, C. J., and 
Hoke, J.). 

“The ight to bear arms. is me 
should be construed to include all 
‘arms’ as were in common use, and 
borne by the people as such when this 
provision was adopted. It does not 
guarantee on the one hand the 
futile right to use submarines and 
cannon of 100 miles range nor air- 
planes dropping deadly bombs, nor the 
use of poisonous gases, nor on the 
other hand does it embrace dirks, 
daggers, slungshots, and brass knuck- 
les, which may be weapons but are 
not strictly speaking ‘arms’ borne by 
the people at large, and which are 
generally carried concealed. The 
practical and safe construction is 
that which must have been in the 
minds of those who framed our or- 
ganic law. The intention was to em- 
brace the ‘arms,’ an acquaintance with 
whose use was necessary for their 
protection against the usurpation of 
illegal power—such as rifles, muskets, 
shotguns, swords, and pistols. These 
are now but little used in war; still 
they are such weapons that they or 
their like can still be considered as 


‘arms’ which they have a right to 
‘pear.’”’ State v. Kerner, supra. 
42. Ark.—Fife v. State, 31 Ark. 


455, 25 Am.R. 556. 


Kan.—Parman v. Lemmon, 244 P. 
227, 119 Kan. 323, 120 Kan.’ 370; 44 
A. LR. 1500. 

N.C.—State v. Kerner, 107 S.E. 222, 
224, 181 N.C. 574 (per Clark, C. J., and 
Hoke, J.). 


Tenn.—Andrews v. State, 3 Heisk. 
165, 8 AnrRe 8, 


W.Va.—State v. Workman, 14 S.E. 
9, 35 W.Va. 367, 14 L.R.A. 600. 


But see Walter vy. State, 3 Ohio N.P. 
N.S. 13, 15 (where it is said to be 
“doubtful whether shotguns would 
come within the provision’). 


43. Fife v. State, 31 Ark. 455, 25 
Am.R. 556; State v. Kerner, 107 S.B. 
222, 225, 181 N.C. 574 (per Clark; G 
J., and Hoke, J.); Aymette vy. State, 
2 Humphr. (Tenn.) 154, 160; State vy. 
Workman, 14 S.E. 137, 35 W.Va. 367, 
14 L.R.A. 508. 


44. Fife v. State, 31 Ark. 455, 460, 
25 Am.R. 556. 


45. State v. Smith, 11 La.Ann. 633, 
66 Am.D. 208; Ex parte Thomas, 97 
P. 260, 21 Okl. 770, 20 L.R.A.N.S. 1007, 
17 Ann.Cas. 566; Pierce y.. State, 275 
P. 3938, 42 OkLCr. 272,'73 A.L.R. 833) 
Mathews v. State, 244 P. 56, 33 Okl. 
Cr. 347; Beard v. State, 122 P. 941, 
7 Okl.Cr. 154; State v. Workman, 14 
S.E. 9, 35 W.Va. 367, 14 L.R.A. 600. 


46. State v. Wardlaw, 43 Ark. 73; 
Fife v. State, 31 Ark. 455, 461, 25 Am. 
R. 556; Page v. State, 3 Heisk. (Tenn.) 
198 note; Andrews v. State, 3 Heisk, 
(Tenn.) 165, 8 Am.R. 8. But see 
State v. Buzzard, 4 Ark. 18, 21 (where 
Ringo, C. J., said: “The term ‘arms,’ 
in its most comprehensive significa- 
tion, probably includes every descrip- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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be included, if it be a large sized pistol of the kind 
used in the military or naval service,** such as a 
holster pistol#® or a repeater,*® and there is some au- 
thority for the view that a pistol of any kind is in- 
cluded,®® at least where it is not adapted to being 
carried concealed,®! or where the purpose of its 
possessor is the legitimate defense of himself and 
his property.®? It has been held, further, that a pro- 
vision in a bill of rights declaring that the people 
have the right to bear arms for their defense and 


tion of weapon or thing which may be 
used offensively or defensively, and in 
the most restricted sense, includes 
guns or firearms of every description, 
as well\as powder, lead, and flints, 
and such other things as are neces- 
sarily used in loading and discharging 
them, so as to render them effective 
as instruments of offense or de- 
fense’’). 


47. Holland v. State, 33 Ark. 560; 
Wilson v. State, 33 Ark. 557, 559, 34 
Am.R. 52; State v. Kerner, 107 S.E. 
222, 181 N.C. 574 (per Clark, C. J., and 
Hoke, J.). 


‘Pistol’ ex vi termini is properly in- 
cluded within the word ‘arms’. nee 
The historical use of pistols as ‘arms’ 
of offense and defense is beyond con- 
troversy. It is true that the inven- 
tion of guns with a carrying range of 
probably 100 miles, submarines, dead- 
ly gases, and of airplanes [has] 
much reduced the importance of the 


pistol in warfare except at close 
range. But the ordinary private 
citizen is not likely to purchase 
these . devices. Toe aim 


the rifle, the musket, the shotgun, and 
the pistol are about the only arms 
which he could be expected to ‘bear’. 
ae It is also but a reasonable 
regulation ... to require that a 
pistol shall not be under a certain 
length, which if reasonable will pre- 
vent the use of pistols of small size 
which are not borne as arms but 
which are easily and ordinarily car- 
ried concealed. To exclude all pis- 
tols, however, is not a regulation, but 
a prohibition, of arms which... 
the people are entitled to bear.’’ State 
v. Kerner, 107 S.E. 222, 224, 225, 181 


Nace 4a (pers Clark,.-C. -J., and 
Hoke, J.). 
48. English v. State, 35 Tex. 473, 


476, 14 Am.R. 374 (“the word ‘arms’ 
wae an thee Constitution ~of* the 
United States refers to the arms of 
a militiaman or soldier. The 
arms of the infantry soldier are the 
musket and bayonet; of cavalry and 
dragoons, the sabre, holster pistols 
and carbine; of the artillery, the field 
piece, siege gun, and mortar, with 
side arms’). See State v. Duke, 42 
texse 455, 9 458" (“We do not 
adopt the opinion expressed [in 
English y. State, 35 Tex. 473, 476, 14 
Am.R. 374] that the word ‘arms,’ 
in the Bill of Rights, refers only to 
the arms of a militiaman or soldier. 
. . . The arms which every per- 
son is secured the right to keep and 


bear . must be such arms as are 
commonly kept . . . and are appro- 
priate for self-defense, as well 


note mee. defense ».of.. the * state. 
If this does not include the double- 
barreled shotgun, the huntsman’s 
rifle, and such pistols at least as 
are not adapted to ‘being carried 
concealed, then the only arms which 
the great mass of the people of 
the state have are not under con- 
stitutional protection. But, beyond 
‘question, the dragoon or holster pis- 
tol is part of the arms of a soldier 
in that branch of the service... . 
Regarding, then, some kinds of pis- 
tols as within the meaning of the 
word, we are of the opinion that the 
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act in question is . . . a legitimate 
5 regulation of their use’’). 

49. Andrews v. State, 3 Heisk. 
(Tenn.) '165, 186, 8 Am.R. 8. 


“As to the pistol designated as a 
revolver, we hold this may or may 
not be such a weapon as is adapted to 
the usual equipment of the soldier, 
or the use of which may render him 
more effizient as such, and therefore 
hold this to be a matter to be settled 
by evidence as to what character of 
weapon is included in the designation 
‘revolver.’ We know there is a pis- 
tol of that name which is not adapted 
to the equipment of the soldier, yet 
we also know that the pistol known 
as the repeater is a soldier’s weapon 
—skill in the use of which will add to 
the efficiency of the soldier. If such 
ig the character of the weapon, ... 
then the prohibition of the statute 
[against the public or private carry- 
ing of certain named weapons, includ- 
ing a revolver] is too broad to be al- 
lowed to stand.” Andrews v. State, 
supra. 


[a] The term revolver “is some- 
times applied to a pistol not recog- 
nized aS an army weapon, and some- 
times to the well-known army weapon 
usually called a ‘repeater.’’’ State v. 
Wilburn, 7 Baxt. (Tenn.) 57, 59, 60. 

[b] “By the word ‘repeater,’ (1) 
we suppose the judge [in Andrews 
v. State, 3 Heisk. (Tenn.) 165, 8 Am. 
R. 8] meant the army and navy re- 
peaters, which, in recent warfare, 
have very generally “Superseded the 
old-fashioned holster, used as a 
weapon in the battles of our fore- 
fathers. He certainly did not mean 
the pocket revolver.” Fife v. State, 
31 Ark. 455,460; 25 Am )R...556. (2) 
“The word ‘repeater’ was used [in 
Andrews vy. State, supra]. But it was 
evident that reference was made to 
army and navy repeaters of a char- 
acter used in modern warfare, and not 
to every pistol which might repeat its 
fire. The pocket revolver was not 
meant.’ Strickland v. State, 72 S.E. 
260, 261, 137 Ga, 1,.36 L.R.A.N.S. 115, 
Ann.Cas.1913B 323. 


50. In re Brickey, 70 P. 609, 8 
Idaho 597, 101 Am.S.R. 215, 1 Ann.Cas. 
55; and cases infra note 54 [a]. 


51. State v. Duke, 42 Tex. 455 su- 
pra note 48. See Caswell & Smith v. 
State, (Tex.Civ.App.) 148 S.W. 1159 
{error den by Supreme Court] (hold- 
ing that the constitutional guaranty 
of the right of the citizen to bear 
arms was not infringed by a statute 
imposing a prohibitive tax on the sale 
of pistols or other firearms by deal- 
ers). 

52. Peo. v. Zerillo, 189 N.W. 927, 
928, 219 Mich. 635, 24 A.L.R. 1115. 

53. City of Salina v. Blaksley, 83 
P1619) 2 ikan 280) 3 awa, Nis. £68, 
115 Am.S.R. 196, 7 Ann.Cas, 925. See 
Parman v. Lemmon, 244 P. 227, 119 
Kan. 323, 9120 “Kan: 370; 44 A.EUR. 
1500 (where it was decided that stat- 
utes making it unlawful for any per- 
son to give to a minor, and for a 
minor to possess, a pistol, revolver, 
or other dangerous weapon, did not 
include a shotgun, and where it was 
argued inter alia by counsel that the 
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security refers to the people as a collective body, 
and applies only to the right to bear arms as a 
member of the state militia, or some other military 
organization provided for by law;°* but, on the oth- 
er hand, it has been held that the meaning of the 
term “arms,” especially when found in constitution- 
al provisions guaranteeing to every person the right 
to bear arms for the defense of himself and the 
state, cannot properly be confined within the limits 
fixed by the historical and military test,°+ but must 


legislature could not have intended to 
make law violators of sixty per cent. 
of the militia of the state, it having 
been estimated that sixty per cent. of 
5 Ne of that body were min- 
ors). 

54. Bliss v. Com., 2 Litt. (Ky.) 90. 

[a] In Georgia, (1) in the first 
case construing the word “arms” in 
this connection, the court said, “The 


right of the whole people, . and 
not militia only, to keep and bear 
arms of every description, and not 


such merely as are used by the mili- 
tia, shall not be infringed.” Nunn v. 
State, 1 Ga. 248, 251. (2) In the later 
case of Hill v. State, 53 Ga. 472, 474, 
the court expressed emphatic dissatis- 
faction with that view and said it 
would not hesitate to hold to the 
contrary ‘‘were this question entirely 
a new one,” saying further: “I great- 
ly doubt if in any good author of those 
days, a use of the word arms when ap- 
plied to a people can be found, which 
includes pocket pistols, dirks, sword- 
canes, toothpicks, Bowie-knives, and 
a host of other relics of past bar- 
barism, or inventions of modern sav- 
agery of like eharacter. . . . But 
assuming that the guarantee of our 
state constitution was intended to in- 
clude weapons of this character 
(which, considering that it was made 
a part of the constitution after the 
decision of Nunn vy. State, [supra] 
aN is not improbable), we still 
are of the opinion that the act of 
October, 1870 [prohibiting, inter alia, 
the carrying of a pistol to a court of 
justice], is not unconstitutional.” 
(3) In Strickland vy. State, 72 S.E. 
260, 137 Ga. 1, 36 L.R.A.N.S. 115, Ann. 
Cas.1918B 323, in upholding a statute 
prohibiting any person from having 
or carrying a pistol or revolver with- 
out a license, and authorizing the 
granting of licenses only to applicants 
eighteen years of age or over, and 
requiring the payment of a fee of 
fifty cents and the giving of a bond of 
one hundred dollars conditioned on a 
proper and legitimate use of the 
weapons, quoted in extenso, and “ap- 
parently with approval” (Glenn v. 
State, 72 S.E. 927, 929, 10 Ga.App. 128), 
the language used in Hill v. State, 
supra, which criticized Nunn vy. State, 
supra, and said: “The opinion [in 
Nunn v. State, supra] contains some 
broad language used in discussion; 
but evidently it was never intended to 
hold that men, women, and children 
had some inherent right to keep and 
carry arms or weapons of every de- 
scription, which could not be infring- 
ed by the Legislature, unless as a re- 
sult of the constitutional provision” 
empowering the general assembly to 
prescribe the manner in which arms 
may be borne. (4) The court of ap- 
peals, in Glenn v. State, supra, in hold- 
ing that  the_ statute involved in 
Strickland yv. State, supra, construed 
as entirely prohibiting the carrying 
or possession about their person of 
pistols or revolvers by minors under 
the age of eighteen, did not violate 
the constitutional right to keep and 
bear arms, also quoted with approval 
the portion of the opinion in Hill v. 
State, supra, which criticized and ex- 
pressed views contrary to Nunn vy. 
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be deemed to include arms customarily kept by law- 
abiding citizens for their protection.°° 

While it is provid- 
ed in general terms in the federal constitution®® that 
the right of the people to keep and bear arms shall 
not be infringed, it has long been held by the United 
States supreme court, whose interpretations of the 
federal constitution have final authority in the 
state as well as in the other federal courts,°’ that 
these provisions of the Second Amendment, like 
those of the rest of the first ten amendments,°* con- 
stitute a limitation upon the federal government 
alone,®® although at one time a number of the state 
courts were cf a contrary opinion.®° 


[§ 4] C. Power To Regulate. 


State, supra, and said: “The framers 
of the federal Constitution and of 
the state Constitution did not have 
this weapon [the modern pistol or 
revolver] in contemplation as one of 
the constitutional rights of the citi- 
zen. This constitutional provision, 
rationally construed, applies only to 
such ‘arms’ as could be used by the 
army or the militia in the preserva- 
tion of public order.” 

55. Peo. v. Brown, 235 N.W. 245, 
247, 253 Mich. 587; State v. Duke, 42 
YTex. 455, 458. / 

[a] “he police power of the state 
to preserve public safety and peace 
and to regulate the bearing of arms 
cannot fairly be restricted to the mere 
establishment of conditions under 
which all sorts of weapons may be 
privately possessed, ‘but it may take 
account of the character and ordi- 
nary use of weapons and interdict 
those whose customary employment 
by individuals is to violate the law. 
The power is, of course, subject to the 
limitation that its exercise be reason- 
able, and it cannot constitutionally re- 
sult in the prohibition of the posses- 
sion of those arms which, by the com- 
mon opinion and usage of law-abiding 
people, are proper and legitimate to 
be kept upon private premises for the 
protection of person and property.” 
Peo. v. Brown, 235 N.W. 245, 247, 253 
Mich. 537. 

[b] In New York, a similar result 
was reached when the validity of a 
statute making it a felony to carry 
or possess a sSlungshot, billy, sand 
club, or metal knuckles, was sus- 
tained on the ground that the statute 
related to instruments “which are 
ordinarily used for criminal and im- 
proper purposes and which are not 
amongst those ordinary legitimate 
weapons of defense and protection 
which are contemplated by the con- 
stitution and the bill of rights.”’ \Peo- 
ple v. Persce, 97 N.E. 877, 204 N.Y. 
397. See People v. Visarities, 222 
N.Y.S. 401, 220 App.Div. 657 (where 
the reasoning of People v. Persce, su- 
pra, was extended so as to include a 
bludgeon, which the statute at that 
time listed among the weapons the 
carrying or possession of which was 
prohibited); People v. Vogorito, 140 
Stella giilem 5b) App. Divan O34 
mem [aff 146 N.Y.S. 255]; People v. 
Warden of City Prison, 139 N.Y.S. 
277, 154 App.Div. 413, 29 N.Y.@r. 74; 
People v. Ryan, 26 N.Y.Cr. 513 (last 
three upholding the constitutionality 
of a Subsequent provision of the stat- 
ute involved in People v. Persce, su- 
pra, making it a misdemeanor to pos- 
sess a pistol, revolver, or other con- 
cealable firearm in a municipality 
without a permit). 

56. Const. Amendm. 2. 

57. See°Constitutional Law § 36. 


58. See Constitutional Law § 163. 
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A state or 


59. U.S. v. Cruikshank, 92 U.S. 542, 
23 L.Ed. 588 [quot Presser v. Illinois, 
6 


SIGt® 580; JH6" WS.» 252,529) Tama: 
61516 
{a] Philippine legislature, in pro- 


hibiting the carrying of concealed 
deadly weapons, is not restricted by 
the Second Amendment, since that 
amendment has not been expressly 
extended to the Philippine Islands. 
U. S. v. Villareal, 28 Philippine 390, 
391. 

[b] Im Puerto Rico, the constitu- 
tion of the United States as such is 
not in force. People v. Gonzalez, Jr., 
36 Porto Rico 222. 

60. Ark.—State v. Buzzard, 4 Ark. 
18. 

Ga.—Nunn y. State, 1 Ga. 248. 


But see Hill v. State, 53 Ga. 472, 473 
(‘it is now well settled that the 
amendments to the constitution of the 
United States of March 4, 1789, are 
all restrictions, not upon the states, 
but upon the United States’). See 
also Strickland vy. State, 72 S.E. 260, 
262, 137 Ga. 1, 36 L.R.A.N.S. 115, Ann. 
Cas.1913B 323 (where it is said that 
the decision in the Idaho case of In 
re Brickey, 70 P. 609, 8 Idaho 597, 
101, Am Sun 21'55 1) Ann Cas. 55sinso 
far as referente was made to the 
federal constitution, was the result of 
oversight). 


Idaho.—In re Brickey, 70 P. 609, 8 
Idaho 597,; 101 Am:S.R. 215; 1) Amn: 
Cas. 55. 

La.—State v. Jumel, 13 La.Ann. 399; 
State v. Smith, 11 La.Ann. 633, 66 
Am.D. 208. 


Mo.—State v. Wilforth, 74 Mo. 528. 
Tex.—English v. State, 35 Tex. 473. 


61. Ex parte Rameriz, 226 P. 914, 
922, 193) Cal. 16338, 84 A .leR: bl; Peo- 
ple v. Gonzalez, 36 Porto Rico 222. 


[a] “Full legislative powers have 
been conferred in Porto Rico, and 
within this grant it has all imagina- 
ble reasonable police powers includ- 
ing the right to forbid the carrying 
of dangerous weapons.” People v. 
Gonzalez, Jr., 36 Porto Rico 222. 


62. Ex parte Rameriz, 226 P. 914, 
921, 922, 0 198) Cals: Cees st eAul mmo o le 
But see People vy. Camperlingo, 231 P. 
601, 69 Cal.App. 466 (where it was 
said: “The right of a citizen to bear 
arms [in self-defense] . is: rno 
greater than or different in character 
from any other natural right possess- 
ed by him. In the exercise of 
the police power, such rights 
may be either regulated or, in proper 
cases, entirely destroyed’). 

63. U.S. Const. art. 1 § 8 el 16. 

[a] “Neither this clause nor any 
other of the Constitution inhibits in 
express terms state legtslation -in 
regard to the militia. Our under- 
standing is, it is a matter upon which 


[$§ 3-4 


territorial legislature, therefore, in the absence of 
similar provisions in the organic law, is free to reg- 
ulate the manner of bearing arms,°! although it may 
lack the power entirely to destroy the right,°? and 
must of course respect the power lodged in congress 
to provide for organizing, arming, and diseiplining 
the militia®? and for calling forth the militia for 
certain purposes,®°* and to give or withhold its con- . 
sent for a state to keep troops.°® 
state constitutions, 
phraseology, contain a guaranty similar in substance 
or effect to that found in the United States constitu- 
tion,®® and legislation in such a state cannot in- 
fringe the particular guaranty of its constitution.®* 


Almost all the 


however, with variations in 


there may be concurrent legislation 
by the states and Congress.” Dunne 
v. People, 94% Ill. 120, 125. 

[b] ‘It is undoubtedly true that 
all-citizens capable of bearing arms 
constitute the reserved military force 
or reserve militia of the United States 
as well as of the states, and, in view 
of this prerogative of the general gov- 
ernment, as well as of its general 
powers, the states cannot . . . pro- 
hibit the people frém keeping and 
bearing arms, so as to deprive the 
United States of their rightful re- 
source for maintaining the public 
security, and disable the people from 
performing their duty to the general 
government.” Presser v. Illinois, 6 
pi Ck 580, 584, 116 U.S. 252, 29 L.Ed. 
615. 

64, S. Const. art 1 


. U, §. 8 -clis: 
See Militia 40 C.J. p 660. 


65. 0U.. S.-Const art, 1+ § 10" parss 
provides: ‘No State shall, without 
the consent of Congress, . keep 


troops, or ships of war in time of 
peace, - or engage in war, unless 
actually invaded, or in such imminent 
danger as will not admit of delay.” 
This provision does not forbid the 
organization of the active militia of a 
state, inasmuch as the militia is sim- 
ply a domestic force and is distin- 
guishable from ‘troops,’ meaning an 
armed body of soldiers, answering to 
the regular army. Dunne v. People, 
94 Tll. 120, 188, 34 Am.R. 2138. 
66. See constitutional provisions. 


67. Ala.—State v. Reid, 1 Ala. 612, 
35 Am.D. 44. 

Ark.—Fife v. State, 31 Ark. 455, 25 
Am.R. 556. 

Fla.—Carlton v. State, 58 So. 486, 63 
Ta. pl: 

Idaho.—In re Brickey, 70 P. 609, 8 
Idaho 597. 

Kan.—City of Salina v. Blaksley, 
83 P. 619, 72) Kan.-280) 3b. REALN eS: 
168,~115 Am//S.R. 196, 7 Ann Cas: 925: 

Ky.—Bliss v. Com., 2 Litt. 90. 

Mich.—Peo. v. Zerillo, 189 N.W. 
927, 219 Mich. 635, 24 A.TAR. 1915s 

Miss.—Clark v. City of Jackson, 
124 So. 807, 808, 155 Miss. 668. 

eat fo v. Wilforth, 74 Mo. 528, 
531. 

Mont.—State vy. Hodge, 273 P. 1049, 


84 Mont. 24. 
N.C.—State v. Kerner, 107 §S.E. 
222, 181 N.C. 574. 


Ohio.—Porello v. State, 168 N.E. 135, 
121 Ohio St. 280. 


Okl.—Mathews v. State, 244 P. 56, 
So OK Gr Isai, 


Pa.—Wright v. Com., 77 Pa. 470. 


Tenn.—State v. Wilburn, 7 Baxt.. 
By (secs) Pleoowiae isp 
Tex.—State v. Duke, 42 Tex. 455, 


457; Deuschle v. State, 4 S.W.(2da) 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 4-5] 


Whatever may be the source or nature of the right 
to bear arms,®* or the precise character of those 
in connection with which the right is to be 
exercised,®°® the manner of bearing arms is subject 
to regulation by the states or territories or their po- 
litical subdivisions,’° provided the regulation is rea- 


“arms” 


sonable.‘ 


[§ 5] D. Regulating Carrying or Possession—1l. 
In General. In the reasonable exercise of its po- 
hee power,’? and with a view to the prevention of 
‘erime,‘® irrespective of the existence or nonexist- 


bog, 109 Tex.Cr- 355. 


Vt.—State v. Rosenthal, 55 A. 610, 
75 Vt. 295. 

fa] Since act of Philippine legis- 
lature forbidding the carrying of con- 
cealed deadly weapons, and the provi- 
sions of the Philippine Bill of Rights 
prohibiting the enactment of a law 
depriving any person of life, liberty, 
or property without due process of 
law, or denying to any person the 
‘equal protection of the laws, were 
both enacted under American sover- 
eignty, they are to be construed more 
especially in the light of American au- 
thority and precedent. U.S. v. Vil- 
lareal, 28 Philippine, 390, 392. 

68. See supra § 2. 

69. See supra § 3. 

70. U.S.—Robertson v. Baldwin, 17 
DaCt. 526, 265 U.S..275, 41, b.Wds 715; 
Presser v. Illinois, 6 S.Ct. 580, 116 U.S. 
252, 29 L.Ed. 615. 

Ala.—Nichols v. State, 
4 Ala.App. 115. 

Ark.—wWilson v. State, 33 Ark. 557, 
34 Am.R. 52; Carroll v. State, 28 Ark. 
992 


58 So. 681, 


Cal.—Ex parte Rameriz, 226 P. 914, 
n9SNCall 633, 34 A.GUR. 51; Hx parte 
Luening, 84 P. 445, 3 Cal.App. 76. 

Ga.—Armond vy. State, 88 S.E. 990, 
18 Ga.App. 140. 

Mich.—Peo. v. Zerillo, 189 N.W. 927, 
219 Mich. 635, 24 A.L.R. 1115. 

N.Y.—People v. Ryan, 26 N.Y.Cr. 
ayisse 

N.C.—State v. Reams, 27 S.H. 1004, 


121 N.C.-556; State v. Speller, 86 N.C. 
697, 700. 

Ohio.—Walter v. State, 3 Ohio N.P 
N.S. 13, 15. 


Puerto Rico.—People vy. Gonzalez, 
36 Porto Rico 222. 

; Tenn.—Andrews vy. State, 
165, 8 Am.R. 8. 

“The right to keep and bear arms 
does not mean that a man may be a 
walking arsenal, [or] that no limita- 
tions can be imposed upon the manner 
of their use.” Walter v. State, 3 Ohio 
INGER EN Ss 13, 15- 


“In the constitution, . it is 
declared [that the practice ‘of carry- 
ing concealed weapons] . - may 
be prohibited. . But without 
any constitutional provision whatever 
on the subject, can it be doubted that 
the Legislature might by law regu- 
late this right to bear arms—as they 
do all other rights whether inherent 
or otherwise—and require it to be 
exercised in a manner conducive to 
the peace and safety of the public?” 
State v. Speller, 86 N.C. 697, 700. 


“The first 10 amendments to. the 
Constitution [of the United States] 
Moe Weren tia"! intended . 
simply to embody certain guaranties 
and immuniti¢és which we had inherit- 
ed from our English ancestors, and 
which had, from time immemorial, 
been subject’ to certain well-recog- 
nized exceptions, arising from the 
necessities of the case. In incorpo- 
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ence of a constitutional provision expressly author- 
izing the legislature to regulate the exercise of the 
right to bear arms, and a fortiori where the consti- 
tution declares that the practice of wearing or car- 
rying concealed weapons may be prohibited, or that 
nothing contained therein is intended to justify such 


a practice,’* a state legislature, or a municipality or 


rating these principles into the funda- 
mental law, there was no intention of 
disregarding the exceptions, which 
continued to be recognized as if they 
had been formally expressed. Thus, 

the right of the people to keep 
and bear arms ASS NOt! am= 
fringed by laws prohibiting the car- 
rying of concealed weapons.’ Rob- 
ertson v. Baldwin, 17 S.Ct. 326, 165 U. 
$275, 41 thd. 715 /Lquot People Vv. 
Warden of City Prison, 139 N.Y.S. 
2715-283; 154 App.Div. 413, 29 N:Y.Cr. 
74]. 

[a]. Bishop says (St. Crimes § 
781), in beginning his discussion of 
the oRense of carrying weapons: ‘‘The 
author and reader must alike be em- 
barrassed by the diversities in the 
language of the statutes of the sev- 
eral states, and those of the same 
state at- different times, on the general 
subject.” 

[b] Charter power to prevent nui- 
Sances and fires authorizes a munici- 
pal corporation to prohibit the shoot- 
ing of firearms. Washington v. Eaton, 
29\F.Cas.No. 17,228, 4 Cranch, C.C. 352. 


71. Peo. v. Brown, 235 N.W. 245, 
253 Mich. 537, 82 A.L.R. 341; State v. 
Kerner, 107 Sie= 222, 181 N.C. 574 


(per Allen and Stacy, JJ.). 

{a] Second Amendment of federal 
Constitution, ‘like similar provisions 
in our own Declaration of Rights, de- 
clares a great general right, leaving 
it for other more specific constitution- 
al provision or to legislation to pro- 
vide for the preservation and prac- 
tical security of such right.’’ Opinion 
of Justices, 14 Gray (Mass.) 614, 620. 


72. Town of Orrick v. Akers, 83 
S.W. 549, 109 Mo.App. ‘662; Com. v. 
Brenizer, 37 Pa.Co. 615. 


[a] Municipality need not pos- 
sess express charter authority to 
pass an ordinance prohibiting the car- 
rying of concealed weapons, since the 
general police power vested in it by 
its charter is sufficient ground upon 
which to base such authority. City of 
St. Louis v. Vert, 84 Mo. 204; Town of 
Orrick v. Akers, 83 S.W. 549, 100 Mo. 
App. 662. 


73. Ex parte Cheney, 90 Cal. 617; 
People v. Smith, 171 P. 696, 36 Cal. 
App. 88; People v. Saltis, 160 N.E. 86, 
88, 328 Ill. 494 [dism 48 S.Ct. 530, 277 
U.S. 575, 72 L.Ed. 995]; Hopkins v. 
Commonwealth, 8 Bush (Ky.) 480, 
482; U.S. v. Villareal, 28 Philippine 
390, 392. 


“Tt is to protect the law-abiding 
citizen, aS well as to prevent a breach 
of the peace or the commission of 
crime,” that the carrying of concealed 
weapons is forbidden. Ex parte 
Cheney, 90 Cal. 617, 621. 


74, See constitutional provisions. 


[a] “Practice” in this connection 
refers to an existing practice or cus- 
tom, more or less general among citi- 
zens, of wearing weapons concealed, 
and the intention is that the legisla- 
ture may destroy such practice or 
custom by prohibiting the wearing of 
concealed weapons by any individual, 


county acting under a constitutional’® or legisla- 
tive™® grant of police power and not acting in a 
manner inconsistent with the general law,*? may 
prohibit the carrying of concealed weapons,’* even 


even though worn only temporarily 
and for self-defense. State v. Keet, 


190 S.W. 578, 269 Mo. 206, L.R.A. 
1917C 60. 
[b] Exception in constitution pro- 


viding that nothing therein shall jus- 
tify the practice of carrying concealed 
weapons or prevent the legislature 
from enacting penal statutes against 
such practice, indicates the extent to 
which the right to bear arms can be 
restricted, and the legislature can 
prohibit the carrying of concealed 
weapons but no further. State v. Ker- 
ner, 107 S.B. 222,-181 N.C. 574- (per 
Clark, C. J., and Hoke, J.). 

75. Ex parte Cheney, 90 Cal. 617; 
Ex parte Luening, 84 P. 445, 3 Cal. 
App. 76. 

76. Town of Orrick v. Akers, 83 S. 
W. 549, 109 Mo.App. 662. 


77. State v. Rosenthal, 
USN Vite 29 5: 


[a] City ordinance prohibiting car- 
rying of concealed weapons without 
permission of the mayor or chief of 
police is void as applied to a pistol, 
where, under the city charter, the city 
council has power to make ordinances 
not inconsistent with, among other 
things, the laws of the state, and 
where, under such laws, a person, not 
a member of a school, may carry a 
dangerous or deadly weapon openly 
or concealed, unless he does it with 
the intent or avowed purpose of in- 
juring another. State v. Rosenthal, 55 
A. 610, 75 Vt. 295. 


78. Ala.—State v. Reid, 1 Ala. 612, 
35 Am.D. 44; Bonner v. State, 58 So. 
679, 4 Ala. App. 110 


Ark.—Allison v. State. 256 S.W. 42, 
161 Ark. 304; Blaecknall v. State, 119 
ei 1119, 90 Ark. 570; Haile v. State, 
38 Ark. 564, 42 Am.R. 3; Fife v. State, 
31 Ark. 455, 25 Am.R. 556; State v. 
Buzzard, 4 Ark. 18. 


Fla.—Carlton vy. 
6S hlaa le 


Ga.—Nunn v. State, 1 Ga. 248: 
Strickland v. State, 72 S.E. 260, 261 
eK Gawd) 36 TRAN: Sal litibs Ann.Cas, 
1913B 323. 


Idaho.—In re Brickey, 70 P. 609, 8 
Idaho 597 (dictum). 

Ill.—People v. Saltis, 160 N.E. 86, 
328 Ill. 494 [appeal dism 48 S.Ct. 530, 
277 U.S. 575, 72 L.Ed. 995]. 


Ind.—State v. Mitchell, 


55 A. 610, 


State, 58 So. 486, 


3 Blackf. 


229 [foll McIntire v. State, 83 N.E. 
1005, 170 Ind. 163]. 
La.—State v. Jumel, 13 La.Ann. 


399; State v. Smith, 11 La.Ann. 633, 
66 ‘Am.D. 208; State v. Chandler, 5 
La.Ann. 489, 52 Am.D. 599. 


Mich.—People v. Gogak, 171 
428, 205 Mich. 260. a 


Miss.—Wilson v. State, 33 S 
81 Miss. 404. Oy 
Mo.—State v. Keet, 190 S.W. 573, 
269 Mo. 206, L.R.A.1917C 60; State v. 
Shelby, 2 S.W. 468, 90 Mo. 302; City of 
St. Louis v. Vert, 84 Mo. 204; State v. 
Wilforth, 74 Mo. 528, 41 Am_R. 330. 


N.J.—State v. Angelo, 130 A. 458, 


oy 
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in self-defense’® or on one’s own premises;*° and 
the legislature may consider degrees of evil.** ; Con- 
stitutional guaranties of due process of law*? and 
equal protection of the laws’* do not require the leg- 
islature to extend the statute to all cases which 
might possibly be brought within its scope ;°4 but 
in determining upon what basis a distinction may 
be made for the purpose of legislative classification 
between objects having resemblance, the legislature 
cannot exereise its power arbitrarily, and the dis- 
tinction must have a reasonable basis.** 
utes denouncing the carrying of concealed weapons, 
though they may be applicable even to peace offi- 
cers,°® are not unconstitutional merely because they 
may be made inapplicable to police officers,** and to 


3 N.J.Misc. 1014. 

N.Y.—People v. Warden of City 
Prison, 139 N.Y.S. 277, 154 App.Div. 
413, 29 N.Y.Cr. 66; People v. De Morio, 
108° N.Y.S. 24, 123 App. Div. 665; Peo- 
ple v. Pignatoro, 136 N.Y.S. 155. 

N.C.—State v. Boone, 44 S.E. 595, 
132 N.C. 1107; State v. Roten, 86 N.C. 
701: State v. Speller, 86 N.C. 697. 

Ohio.—Porello vy. State, 168 N.E. 
135, 121 Ohio St. 280; State v. Nieto, 
130 N.E. 663, 101 Ohio St. 409. 

Okl.—Walburn v. Territory, 59 P. 
972, 9 Okl. 23; Mathews v. State, 244 
P. 56, 33 OklLCr. 847; Shepherd v. 
State, (Cr.) 192 P. 235. 

Pa.—Wright v. Com., 77 Pa. 470; 
Com. v. McNulty, 8 Phila. 610. 


S.C.—-City Council ef Abbeville v. 
Leopard, 39 S.E. 248, 61.S.C. 99. 

Tenn.—Porter v. State, 7 Baxt. 106; 
Barton vy. State, 7 Baxt. 105; State v. 
Wibute,,, to Baxt. 457, 32° Am... 551; 
Andrews v. Staite, 3 Heisk. 165, 8 Am. 


R. 8; Aymette v. State, 2 Humphr. 
154, 161. 
[a] Reason for rule.—‘‘Less than 


a century ago the arms of the pioneer 
were carried openly, the rifle on his 
shoulder, his hunting knife on his 
belt. Since then deadly weapons have 
been devised small enough to be car- 
ried effectively concealed in the ordi- 
nary pocket. The practice of carry- 
ing such weapons concealed is .. . 
indulged in mainly by the enemies of 
social order.” State v. Keet, 190 S.W. 
573, 269 Mo. 206, L.R.A.1917C 60. 


[b] In Kentucky, (1) the rule stat- 
ed in the text is now followed, under 
a constitutional provision expressly 
recognizing the power of the general 
assembly to enact laws to prevent the 
carrying of concealed weapons. 
Swincher v. Com., 72 S.W. 306, 24 Ky. 
L, 1897; Bailey v. Com., 11 Bush 688; 


Cutsinger v. Com., 7 Bush 392; Hop- 
kins v. Com., 3 Bush 480. (2) ‘Under 
an earlier constitution, however, 


which provided only “‘that the right of 
the citizens to bear arms in defense of 
themselves and the state, shall not be 
questioned,” an act making it unlaw- 
ful to wear a pocket pistol, dirk, large 
knife, or sword in a cane, concealed as 
a@ weapon, was held invalid. Bliss v. 
Comne2 Litt, 90, 13 Am.D. 251. (3) 
“While this decision [in Bliss v. Com., 
supra] has frequently been referred to 
by the courts of other states, it has 
nevér been followed.” City of Salina 
v. Blaksley, 83 P. 619, 72 Kan. 230, 3 
L.R.A.N.S. 168, 115 Am.S.R. 196, 7 
Ann.Cas, 925. 


[ec] Grading of offense.—The fail- 
ure of the legislature, in passing an 
act relating to the offense of carrying 
concealed weapons, to regrade the of- 
fense in pursuance of a constitutional 
requirement does not render unconsti- 
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ment.*§ 


Thus, stat- 


tutional a subsequent act which im- 
pliedly repeals portions of the earlier 
act. State v. Robira, 42 So. 792, 118 
La. 251 [foll State v. Smith, 42 So: 
791, 118 La. 248, on question of re- 
peal]. And see State v. Dueffechaux, 
43 So. 50, 118 La. 459 [foll State v. 
Smith, supra and State v. Robira, 
supra, on question of repeal]. 

[d] Repealing and replacing sec- 
tion of ordinance.—Even though, as 
contended, a section of an ordinance 
providing in the alternative for a fine 
or imprisonment as a penalty for car- 
rying concealed weapons was neces- 
Sarily repealed by the passage of a 
subsequent ordinance amending such 
section so as to provide in the con- 
junctive for both fine and imprison- 
ment, the section as amended became 
a part of the ordinance and was sub- 
stituted for the original section. City 
of Seattle v. Oliver, 139 P. 626, 78 
Wash. 586. 

Forfeiture of weapon carried il- 
legally see infra § 85. 


License or permit for weapon see 
infra §§ 6, 7, 10, 51. 

79. See infra § 13. 

80. See infra § 43. 


_81. Peo. v. Saltis, 160 N.E. 86, 328 
Ill. 494 [appeal dism 48 S.Ct. 530, 
200 U.S55755 72) eBid, 9957; 


82. Due process of law generall 
see Constitutional Law 8§§ 956-1099. 


83. Equal protecticn of the laws 
generally see Constitutional Law §8§ 
874-955. 

84. Peo. v. Saltis, 160 N.E. 86, 328 
Ill. 494 [appeal dism 48 S.Ct. 530, 277 
U.S. 575, 72 L.Hd. 995]. See also 
Statutes § 309. 


85. Peo. v. Saltis, 160 N.E. 86, 328 
Ill. 494 [appeal dism 48 S.Ct. 530, 277 
U.S..575, 72.1. Hd, 995]. 


86. See infra § 33. 


87. Carlton v. State, 58 So. 486, 63 
Fla. 1. See McIntyre v. State, 83 N.B. 
1005, 170 Ind. 163 (holding ‘that, as 
applied to a peace officer, the question 
of the constitutionality of a statute 
making it an offense to carry con- 
cealed weapons was not presented by 
the record, buitt asserting that the stat- 
ute “is constitutional, even if it does 
not apply to peace officers of the state 
while engaged in the exercise of their 
official duties’). 

88. Peo. v. Saltis, 160 N.E. 86, 328 
Ill. 494 [appeal dism 48 S.Ct. 530, 
277 U.S. 575, 72 L.Ed. 995]. 

89. Peo. v. Saltis, supra. 

90. Peo. v. Saltis, supra. 

91. Nunn v. State, 1 Ga. 243; In re 
Brickey, 70 P. 609, 8 Idaho 597. See 
Smith v. Ishenhour, 8 Coldw. (Tenn.) 
214 (holding that an act, passed dur- 
ing the Civil War, which authorized 


watchmen and special agents and policemen employ- 
ed by railroads or by express companies while engag- 
ed in the discharge of the duties of their employ- 
Nor are the statutes invalid because they 
may exempt other persons so engaged,®® such as con-~ 
ductors, baggagemen, messengers, and drivers in the 
employ of railroads or express companie 
though statutes forbidding entirely the carrying or 
possession of certain weapons, whether openly or 
concealed, have oceasionally been held to amount 
to a deprivation of the right to keep and bear 
arms,®! except in so far as the statutes may be deem- 
ed to apply to concealed weapons,®” the modern tend- 
ency is to affirm the constitutionality of such stat- 
utes,®* especially when applied to weapons used pri- 


g,90 


Al- 


the governor to commission persons in 
each county to collect the arms of the 
citizens and imposed heavy penalties 
upon those who refused to deliver 
them up, was unconstitutional, be- 
cause the provision in the Bill of 
Rights preserving the right to keep 
and bear arms was “utterly disregard- 
ed,’’ and because the schedule annexed 
to the Constitutional Amendments of 
1865 declared that all laws enacted 
under the authority of the usurped 
state government were unconstitu- 
tional and void from the beginning; 
the court saying: “This is the first 
attempt, in the history of the Anglo- 
Saxon race, of which we are apprised, 
to disarm the people by legislation’’). 

92. Nunn v. State, 1 Ga. 243; In 
re Brickey, 70 P. 609, 8 Idaho 597. 


§3. Cal.—Ex parte Dare, 168 P. 19, 
176. Cal. 183. 


Kan.—City of Salina v. Blaksley, 83 
P. 619, 72 Kan. 230, 115 Am.S.R. 196, 
3 L.R.A.N.S. 168, 7 Ann.Cas. 925. 


N.Y.—Peo. v. Persce, 97 N.E. 877, 
204 N.Y: 39%; 


Okl.—Pierce v. State, 275 P. 393, 
42 Okl.Cr. 272, 73 A.L.R. 838. 


Tex.—State v. Duke, 42 Tex. 455; 
English v. State, 35 Tex. 473, 477. 


W.Va.—State v. Workman, 14 S.E. 
137, 35 W.Va. 367, 14 L.R.A. 508. 


[a] By enacting a statute making 
it unlawful ito carry a pistol, dirk, 
bowie-knife, razor, slung-shot, billy, 
metallic or other false knuckles, or 
any other dangerous or deadly weapon 
of like kind, and by providing that if 
in a prosecution for carrying a pistol, 
dirk, razor, or bowie knife, the de- 
fendant proves that he is a quiet and 
peaceable citizen of good character, 
and believed with good cause that he 
was in danger of death or great bodily 
harm at another’s hands, and carried 
such weapon for self-defense only, 
he shall be acquitted, the legislature 
has said, “in effect, that when a man 
is found going around with a revolver, 
razor, billy, or brass knuckles upon 
his person, he shall be presumed to be 
a burglar, duelist, gambler, thief, or 
other criminal of the like violent and 
dangerous class. .'. . The. \pre= 
sumption which the law establishes, 
that every man who goes armed in 
the midst of a peaceable community 
is of vile character, and a criminal, 
is in consonance with the common 
law, and is a perfectly just and proper 
presumption.’’ State v. Workman, 14 
S.B. 9, 10, 35 W.Va. 367, 14 LRA 603) 


{b] In Alabama, an act making it 
unlawful for any person to carry a 
pistol on premises not his own or un- 
der his control was construed as pro- 
hibiting a person from carrying an 
unconcealed pistol only upon “prem- 
ises’” not his own or under his control, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 5] 


marily or most frequently for unlawful purposes, °* 
including hunting weapons,®*® in one’s 
Sunday®® or at any other time®’ prohibited by game 


laws. 
Arms or instruments. 


Pistols. 


A statute making it un- 
lawful to carry any arm, or any instrument with 
which bodily injury may be caused has been held 
not to be unconstitutional as being vague, indefinite, 
and uncertain,®® in view of the meaning to be given 
the words “arm”®® and “instrument.”? 


In some eases, depending largely on the 
meaning which the courts aseribe to the word “arms” 


WEAPONS 


possession on 
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ties,? the walidity of statutes or ordinances making it 
unlawful to carry a pistol or revolver openly has 
been denied,? and in other cases upheld,* while in 


still other cases such statutes or ordinances are deem- 


within the purview of the constitutional guaran- 


and hence as permitting the carrying 
of a pistol openly anywhere except on 
the premises of another, and as thus 
construed, the act was held not to 
deprive a person of the constitutional 
right to bear arms in defense of him- 
self or the state. Isaiah v. State, 58 
So. 53, 176 Ala. 27 [certified questions 
answered 58 So. 57, 3 Ala.App. 138; 
and foll Bonner v. State, 58 So. 679, 
4 Ajla.App. 110; Gillespie v. State, 58 
So. 680, 4 Ala.App. 111]. 


[ec] Exemption of particular coun- 
ties from operation of law.—Under an 
act authorizing the governor to ex- 
empt frontier counties from the op- 
eration_of the law against carrying 
deadly, weapons, the power of the gov- 
ernor is not exhausted as to a partic- 
ular county by the issuance of his 
proclamation exempting it from the 
operation of the law, but he may, by a 
second proclamation, revoke the first 
and make such a county again subject 
to the operation of the law. State v. 
Clayton, 43 Tex. 410. 


94. See infra text and notes 95-97. 


95. Legality of carrying weapons 
for use in hunting: 
Generally see infra § 32. 
By aliens see infra § 6. 

96. Walter v. State, 3 Ohio N.P.N. 
S. 13 (statute forbidding hunting, 
shooting, or having in the open air 
for such purposes implements for 
hunting or shooting on Sunday does 
not infringe the right to keep and 
bear arms). 


97. Rex v. Conn, 28 B.C. 189 (pos- 
sessing headlights and firearms be- 
tween one hour after sunset and one 
hour before sunrise). 

98. Peo. v. Vadi, 34 Porto Rico 441. 

99. See infra § 18. 

Arms defined: 

Generally see supra § 1. 
As used in constitutional guaranties 

see supra § 3. 

1. ‘See infra § 18. 

2. See supra § 3. 

3. Nunn vy. State, 1 Ga. 243. But 
see later Georgia cases supra § 3 note 
54 [a]. 

4 City of Salina v. Blaksley, 83 
P. 619, 72 Kan. 230, 3 L.R.A.N.S. 168 
115 Am.S.R. 196, 7 Ann.Cas. 925: 
Pierce v. State, 275 P. 393, 42 Okl. Cr. 
272, 73 A.L.R. 833; Beard v. State, 122 
ioe 941, 7 OK1.Cr. 154; State v. Duke, 42 
Tex. 455. 


“That part of the act making it an 
offense to carry a pistol [does not] 
violate this section of the Bill 

of Rights [which provides that “every 
person shall have the right to keep 
and bear arms in the lawful defense 
of himself or the State, under such 
regulations as the Legislature may 
prescribe’’ ]. The act in ques- 
tion is nothing more than a legitimate 


HLUSCELOLE DI Stolsiy sons eee LU 
undertakes to regulate the place 
where, and the circumstances under 
which, a pistol may be carried; and 
in doing so, it appears to have re- 
spected the right to carry a pistol 
openly when needed for self-defense 
or in the public service, and the right 
to have one at the home or place of 
pues State v. Duke, 42 Tex. 455, 

8, 9. 


5. State v. Wardlaw, 43 Ark. 73; 
Fife v. State, 31 Ark. 455, 461; Page 
v. State, 3 Heisk. (Tenn.) 198 note; 
Andrews v. State, 3 Heisk. (Tenn.) 
65 


“Tn the act Doetine it unlawful to 
wear or carry certain weapons], the 
pistol is associated, in the prohibited 
list of weapons, with the dirk, butcher 
or bowie knife, the sword of spear 
in a cane, brass or metal knucks, and 
the razor. From the company in 
which the pistol is placed, and the 
known public mischief {which the 
Legislature intended by the act to 
prevent, it is manifest that the pistol 
intended to be proscribed is such as 
is usually carried in the pocket, or 
of a size to be concealed about the 
person, and used in private quarrels 
and brawls, and not such as is in or- 
dinary use, and effective as a weapon 
of war, and useful and necessarv for 
‘the common defense.’” Fife v. State, 
supra. 

[a] “A belt pistol is such a pistol 
as a man usually carries, or that may 
be conveniently carried, or is actually 
carried on the person in a belt. 
not [including] such a “class 
of pistols as fall under the head or 
description of army pistols, or such 
as are uSually worn and carried in 
the United States army, for example, 
Colt’s navy six or large army pistols.” 


i eee v. State, 7 Baxt. (Tenn.) 106, 


[b] “A pocket pistol is such a pis- 
tol as aman ordinarily carries. or may 
conveniently carry, or actually car- 
ries... > in his pocket. The 
name of the pistol is unimportant, and 
the number of times the pistol shoots 
is immaterial. This descrip- 
tion is not intended to comprehend 

army pistols.” Porter v. 
State, 7 Baxt. (Tenn.) 106, 108. 


6. Holland v. State, 33 Ark. 560; 
Wilson v. State, 33 Ark. 557; Glass- 
cock v. City of Chattanooga, 11 S.W. 
(2d) 678, 157 Tenn, 518. See Vaughan 
Vv. State, 1 05-2S5W. 57659 84 VArk 332, 
dis op of Hill, C. J. (“It would be safe 
to say that not one person in a thou- 
sand knows what kind of a weapon 
is used in the army or navy of the 
United States”). 


“To prohibit the citizen from wear- 
ing or- carrying a war arm, except 
upon his own premises or when on a 
journey traveling through the coun- 
try with baggage, or when acting as 
or in aid of an officer, is an unwar- 


and highly proper regulation of [the]] ranted restriction upon his constitu- 


ed valid only as to concealable, belt, or pocket pis- 
tols,® being held invalid as to pistols such as are 
used in the army or navy.°® 


Weapons used unlawfully. Some weapons are so 
commonly and notoriously used for eriminal pur- 
poses that the mere unlicensed possession thereof 
may be made illegal, irrespective of any intent to 
use the weapons unlawfully." 


This rule has been 


tional right to keep and bear arms. 
If cowardly ard dishonorable men 
sometimes shoot unarmed men with 
army pistols or guns, the evil must be 
prevented by the penitentiary and gal- 
lows, and not by a general deprivation 
of a constitutional privilege.” Wilson 
v. State, 33 Ark. 557, 560. 


[a] Leading case.—Andrews Vv. 
State, 3 Heisk. (Tenn.) 165, 8 Am.R. 
8 [eit Glasscock v. City of Chat- 
tanooga, 11 S:w.(2d) 678, 157 Tean- 
518 (where the court said that since 
“the famous case of Andrews v. State 
[supra], . . and for many years, 
the law of the state [of Tennessee ] 
has prohibited the carrying of a pistol 
‘except the army or navy pistol, usual- 
ly used in warfare, which shall be 
carried openly in the hand.’ Thomp. 
& Shan. Code § 6641’) ]. 


7. See cases infra this note. 


[a] MNlustrations.—(1) “The well- 
understood character of slung shots, 
billies, sandbags, and brass knuckles 
make it evident that the Legislature 
were entirely justified in regarding 
them as dangerous and foul weapons 
seldom used for justifiable purposes 
but ordinarily the effective and il- 
legitimate implements of thugs. 

. It is obvious that one of the 
proper and efficient methods by which 
to prevent the commission of crime to 
be apprehended through the instru- 
mentality of these weapons was to 
make their possession of itself crim- 
inal without delaying until opportu- 
nity had bred and perhaps permitted 
the accomplishment of some particu- 
lar evil design.’”’ People v. Persce, 97 
IN: Bia St lig pork Os, gO 4 NOIN ONG tee o ce (2) 
“There is impressed upon slung shots, 
sandbags, blackjacks, and metal 
knuckles the indubitable indicia of 
criminal purpose. To every person of 
ordinary intelligence these instru- 
ments are known to be the tools of the 
brawl fighter and cowardly assassin 
and of no beneficial use whatever to a 
good citizen or to society. The Legis- 
lature can regulate and pro- 
scribe the use of a thing so that its 
beneficial use may be enjoyed and its 
detrimental use prohibited. It fol- 
lows that, if the beneficial use of a 
thing is entirely lacking or grossly 
disproportionate to its harmful use, 
the police power may absolutely pro- 
hibit its possession.” People v. Fer- 
guson, (Cal.App.) 18 P. (24) 741, 742. 
(3) “The list of weapons in [a stat- 
ute making it unlawful to possess, 
ete., “any machine kun 3 
bomb, er bomb shell, blackjack, slung 
shot, billy, metallic knuckles, sand 
club, sand bag, or bludgeon or any 

gas ejecting device,’ ete.] . SES 
significant and demonstrates a definite 
intention of the Legislature to pro- 
tect society from a recognized menace. 
It does not include ordinary guns, 
swords, revolvers, or other weapons 
usually relied upon by good citizens 
for defense or pleasure. It is a par- 
tial inventory of the arsenal of the 


12 [68 C.J.] 


applied to a concealable pistol or revolver,® a black- 
jack® or sap,!° a bludgeon,!! a slung shot,’ and to 


metal knuckles.13 


Licenses or permits.‘ As a condition precedent 
to the purchase, carrying, or possession of a weap- 
on, the lawmaking body may properly require the 
obtaining of a license or permit’® as well as the 
posting of a bond,'® provided the regulation is rea- 
The requirement 


sonablet? and not prohibitive.*® 


‘public enemy,’ the ‘gangster.’ It de- 
scribes s»me of the particular weap- 
ons with which he wars on the state 
and reddens his murderous trail.” 
People v. Brown, 225 N.W. 245, 246, 
247, 253 Mich. 537, 82 A.L.R. 341. 

Intent or purpose as affecting guilt 
generally see infra §§ 13-17. 

8 Peo. v. Vogorito, 140 N.Y.S. 
1137 mem, 155 App.Div. 934 mem [aft 
146 N.Y.S. 255]; Peo. v. Warden of 
City Prison, 139 N.Y.S. 277, 154 App. 
Div. 413, 29 N.Y.Cr. 74;\ Peo. v. Ryan, 
136 N.Y.S. 154, 26 N.Y. Cr. 513. 

“The Legislature [in making it un- 
lawful to possess in any city, town, or 
village a pistol, revolver, or other 
concealable firearm without a license] 
has now picked out one particular kind 
of arm, the handy, the usual, and the 
favorite weapon of the turbulent crim- 
inal class.” Peo. v. Warden of City 
Prison, 139 N.Y.S. 277, 285, 154 App. 
Div. 413, 29. Niv.Cr. 74. 

Possession by pawnbroker see infra 
Saif 

9. People v. Rogers, 297 P. 924, 112 
Cal.App. 615; People v. Brown, 235 N. 
W. 245, 253 Mich. 537, 82 A.L.R. 341. 

10. People v. Rogers, 297 P. 924, 
112 Cal.App. 615. 

il. People v. Visarities, 222 N.Y.S. 
401, 220 App.Div. 657 (iron bar, about 
20 inches long and three-eighths to 
one-half of an inch in diameter, in- 
volved therein, was not a ‘‘bludgeon’’). 


12. People v. Persce, 97 N.E. 877, 
204° N.Y. 397. 


13. People v. Ferguson, 18 P.(2d) 
741, 129 Cal.App. 300; People v. Gon- 
zAlez, 36 Porto Rico 222 (‘we doubt 
if such a weapon [brass knuckles] 
was even in the contemplation of the 
framers of the [United States] Con- 
stitution when they said that the right 
of citizens to bear arms should not be 
infringed’’). 

14. Cross references: 

Applied to aliens see infra § 6. 
Constituting defense See infra § 51. 


Prerequisite to sale of weapons see 
infra § 10. 
15. Cal.—Peo. v. Smith, 171 P. 696, 
36 Cal.App. 88; Ex parte Luening, 84 
P. 445, 3 Cal.App. 76. 


Ga.—Strickland v. State, 72 S.E. 
260, 137 Ga. 1, 36 L.R.A.N.S. 115, Ann. 
Cas.1913B 323 [foll Wilcox v. State, 
72 S.E. 935, 10 Ga.App. 122; James v. 
State, 72 S.E. 600, 10 Ga.App. 13; 
Strickland v. State, 72 S.K. 436, 9 Ga. 
App. 855; Alexander v. State, 72 S.B. 
269, 9 Ga.App. 840; Brown v. State, 72 
S.H. 269, 9 Ga.App. 817; Richardson 
v. State, 72 S.E. 269, 9 Ga.App. 817; 
Campbell v. State, 72 S.E. 269, 9 Ga. 
App. 817; Chatman vy. State, 72 S.E. 
269, 9 Ga.App. 817; Davis v. State, 72 
$.H. 269, 9 Ga.App. 816]; Bishop y. 
State, 94 S.E. 49, 21 Ga.App. 236. 


lll.—Biffer v. City of Chicago, 116 
INE eo2. 2 oli 562. 


Mich.—People v. Gogak, 171 N.w. 
428, 205 Mich. 260. 


N.Y.—People v. Vogorito, 140 N.Y.S 
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compe! an alien 


1137 mem, 155 App.Div. 934 mem [aff 
146 N.Y.S. 255]; People v. Warden of 
City Prison, 9 ii39" Neves. 27,9) Loe 
App Div. 413) 29 NoY.Cr 74; People Vv. 
Ryan, 136 N.Y.S. 154, 26 N.Y.Cr. 513. 

Philippine.—U. S. v. Jose, 34 Philip- 
pine 723; U.S. v. Villareal, 28 Philip- 
pine 390. 

[a] Constitutionality.—A statute 
making it unlawful to carry concealed 
deadly weapons without a license is 
not unconstitutional as depriving one 
of property without due process, nor 
as denying the equal protection of the 


laws. U.S. v. Villareal, 28 Philippine 
390. 
[b] Statute making the sheriff a 


member of the board authorized to is- 
sue licenses to go armed with weapons 
does not violate a constitutional pro- 
vision that the sheriff shall hold no 
other office, since the sheriff thereby 
receives merely a new or additional 
duty rather than any new or other 
office. People v. Gogak, 171 N.W. 428, 
205 Mich. 260. 3 

[ec] Statute authorizing a general 
permit to certain corporations for 
their employees to go armed with 
weapons does not unconstitutionally 
eonfer upon such corporations a 
special privilege, for the statute is a 
reasonable public regulation under the 
police power, and is not class legisla- 
tion, nor does it confer special privi- 
leges, since it operates alike on all 
such corporations. People v. Gogak, 
171 N.W. 428, 205 Mich. 260. 


[d] Statute making it a misde- 
meanor to carry concealed firearms in 
a municipality without a-license, but 
making it a felony if the defendant 
has been previously convicted of a 
felony, is based on a reasonable clas- 
sification, and is not objectionable as 
being ex post facto, nor as being class 
legislation. People v. Smith, 171 P. 
696, 36 Cal.App. 88. 


16. Strickland v. State, 72 S.E. 260, 
U37 (Gal, ‘36 WAR TACN SS? 115, Ann. Cas! 
1913B 328 [foll Wilcox v. State, 72 S. 
E. 935, 10 Ga.App. 122; James v. State, 
72 S.E. 600, 10 Ga.App. 13; Strickland 
v. State, 72 S.E. 436, 9 Ga.App. 855; 
Alexander v. State, 72 S.E. 269, 9 Ga. 
App. 840; Brown v. State, 72 S.E. 269, 
9 Ga.App. 817; Chatman v. State, 72 S. 
H. 269; 9 GavApp. 817; Campbell =v. 
State, 17/2, (SiH 269s 90 GasAwp. —Siuns 
Richardson v. State, 72 S.E. 269, 9 Ga. 
App. 817; Davis v. State, 72 S.H. 269, 
9 Ga.App. 816]. 


17. See cases infra note 18. 
18. See cases infra this note. 


[a] License fee of fifty cents and 
boud of one hundred dollars required 
of any person desiring to have or car- 
ry a pistol or revolver, the bond being 
conditioned on a proper and legitimate 
use of the weapon, are not so arbitrary 
or unreasonable as to constitute a 
prohibition or infringement of the 
right to bear arms. Strickland v. 
State, 72 S.E. 260, 137 Ga. 1, 36 L.R.A. 
N.S. 115, Ann.Cas.1913B 3238. 

{b] Permit feo of five dollars and 
bond of five hundred dollars required 
before any person may legally carry a 


q 
[§§ 5-6 


of a license or permit may be made applicable only 
to certain classes of persons,!® such as aliens®® and 
free negroes”! or persons of color.*? 


[§ 6] 2. By Aliens. 


The legislature may not only 
to obtain a license or permit as a 


prerequisite to the rightful possession of firearms,** 
but may go further and prohibit entirely the owner- 
ship or possession of designated firearms by unnat- 
uralized foreign-born persons.?4 Prohibitory legis- 


pistol off his own premises, even open- 
ly and for a lawful purpose, such as 
the necessary defense of his person or 
property, constitute not only an un-_ 
reasonable and void regulation, but al- 
so for all practical purposes a pro- 
hibition of the constitutional right to 
bear arms. State v. Kerner, 107 S.E. 
222, 181 N.C. 574. 


19. See cases infra notes 21, 22. 
20. See infra § 6. 

21. State v. Harris, 51 N.C. 448. 
[a] License to free negro, which 


the county court is authorized by stat- 
ute to grant to enable him to carry a 
gun, etc., about his person, or keep 
it in his house, may properly be re- 
stricted to the carrying of a shotgun 
only on his own land. State v. Harris, 
51 N.C. 448. 

Possession by free negroes under 
fo not requiring license see in- 
ra, : 


22. State v. Lane, 30 N.C. 256. 


23. State v. Rheaume, 116 A. 758, 
80 N.H. 319. 


[a] Reason for rule.—‘‘Aliens are 
under no special constitutional pro- 
tection which forbids a classification 
otherwise justified simply because the 
limitation of the class falls along the 
lines of nationality. That would be 
requiring a higher degree of protec- 
tion for aliens as a class than for 
similar classes of American citizens.” 
State v. Rheaume, 116 A. 758, 762, 763, 
SO UN GEL Sigs 


[b] In Michigan, however, a stat- 
ute made it a misdemeanor for an un- 
naturalized foreign-born resident to 
hunt for or capture or kill any wild 
bird or animal, either game or other- 
wise, of any description, excepting in 
defense of his person or property, 
“and to that end,’’ should not own or 
be possessed of a shotgun or rifle of 
any make or a pistol or firearms of 
any kind, but provided that, on the 
recommendation of two citizens, the 
sheriff of the county, upon a showing 
of necessity, might issue a permit to 
an unnaturalized foreign-born resi- 
dent to possess firearms. The consti- 
tution of the state grants to aliens 
who are bona fide residents of the 
state the same rights in respect to 
the possession, enjoyment, and in- 
heritance of property as native-born 
citizens, and to ‘“‘every person” the 
right to bear arms for the defense of 
himself and the state. It was held 
that the exercise of a right guar- 
anteed by the constitution could not 
be made subject to the will of the 


sheriff. People v. Zerillo, 189 N.W. 
eee 928, 219 Mich. 635, 24 “AdIUeaRS 
115. 


Licenses or permits to persons gen- 
erally see supra § 5. 


24. Patsone v. Pennsylvania, 34 S. 
Ct. 281, 232 U.S. 138, 58 L.Ed. 539 [aft 
79 A. 928, 231 Pa. 46 (aff 44 Pa.Super. 
128 [foll Com. v. Cosiek, 44 Pa.Super. 
109])]; Ex parte Rameriz, 226 P. 914, 
193 Cal. 6335/34 -AVLIR, S15 People: ve 
Cruz, 298 P. 556, 113 Cal.App. 519: 
Com. v. Maloof, 49 Pa.Super. 581. But 
see People v. Zerillo, 189 N.W. 927, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Mt, 


§§ 6-7) 


lation of this character has been upheld as applied 
to pistols?® and other firearms capable of being con- 
On the the ground that the 
legislature has power to prohibit the use of firearms 
by unnaturalized foreign-born residents for the pur- 
pose of hunting, capturing, or killing any wild bird 
or animal, except in defense of person or property, 
the legislature may forbid the ownership or pos- 
session of shotguns, rifles, and similar firearms,?* 
without thereby infringing the Fourteenth Amend- 


cealed on the person.”® 


219 Mich. 635, 24 A.L.R. 1115 supra 
(construing Mich. Const. art 2 § 5). 

[a] Reasonable construction.— 
“The law in question [making it un- 
lawful for any person not a citizen of 
the United States to ‘have or carry 
firearms or any dangerous or deadly 
weapons in any public place at any 
tire’ ] must receive a reasonable 
construction. Let us imag- 
ine that a foreigner arrives upon our 
shores with a revolver upon his per- 


son. If the law is to be strictly and 
unreasonably construed, . a ke 
can be convicted. Such a 


construction of the statute is revolt- 
ing to every established principle of 
justice.” Peo. v. Pignatoro, 136 N. 
Nooo oo. tos. 

Burden of proving citizenship see 
infra § 56. 


25. Ex parte Rameriz, 226 P. 914, 
1938 Cal. 633, 34 A.L.R. 51; People v. 
rua 298. Pi 556, -1s5@al. App. 919. 
But see People v. Zerillo, 189 N.W. 
JZigeoe Mach. 1635, 24 ) Ada. 115 
supra (construing Mich. Const. art 2 

5). 


26. Ex parte Rameriz, 226 P. 914, 
1s uCal. 633.,04-.A.17.R> O15). People v. 
Cruz, 298 P. 556, 113 Cal.App. 519. 


{a] Beason for rule.—‘‘The legis- 

lation [prohibiting the ownership or 
possession of a pistol, etc., by an un- 
naturalized foreign-born resident] 
constitutes a proper exercise of the 
police power and is not invalid under 
the Fourteenth Amendment,” which 
“was not ‘designed to interfere with 
the power of the state sometimes 
termed its police power.’ 
The purpose of the act is to conserve 
the public welfare, to prevent any in- 
terference with the means of common 
defense in times of peace or war, to 
insure the public safety by prevent- 
ing the unlawful use of firearms.” 
Bee parte Rameriz, 226 P. 914, 921, 
193 Cal. 633, 34 A.L.R. 51 (quot 12 
C.J. p 904.as to definition of police 
power). 

[b] Firearm capable of being con- 
cealed on the person (1) has been de- 
fined by statute as any firearm hav- 
ing a barrel less than twelve inches 
long. Ex parte Rameriz, 226 P. 914, 
193 Cal. 633, 34 A.L.R. 51. (2) Hence, 
the statute “would permit aliens to 
have shotguns, rifles, or other large 
weapons for all lawful purposes.” 
Ex parte Rameriz, supra. 


en Cruel or unusual punishment 
is not imposed merely because the ac- 
cused is sentenced, as authorized by 
the statute, to confinement in the 
state penitentiary, inasmuch as such 
a sentence is only the ordinary result 
of a conviction of a felony. People yv. 
Cruz, 298 P. 556, 113 Cal.App. 519. 


27. Patsone v. Pennsylvania, 34 S. 
Ct. 281, 232 U.S. 138, 58 L.Ed. 539 [aff 
79 A. 928, 231 Pa. 46 (aff 44 Pa.Super. 
128 [foll Com. v. Cosick, 44 Pa.Super. 
109])J; Com. v. Maloof, 49 Pa.Super. 
581. But see People v. Zerillo, 189 
NOW. 927; 219 Mich. 635, 24 A.L.R. 
1115 supra (construing Mich. Const. 
art 2 § 5). 


[a] Reason for rule.—‘‘The pos- 
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offense.?! 


session of rifles and shotguns is not 
necessary for other purposes not 
within the statute [making it unlaw- 
ful for any unnaturalized foreign- 
born resident to kill wild birds or ani- 
mals except in defense of person or 
property, and “to that end” making it 
unlawful for such foreign-born per- 
Son to own or possess _a shotgun or 
rifle]. It is so peculiarly appropriat- 
ed to the forbidden use that if such a 
use may be denied to this class [i. 
e., unnaturalized foreign-born resi- 
dents], the possession of the instru- 
ments desired chiefly for that end al- 
so may be. The prohibition does not 
extend to weapons such as. pistols 
that may be supposed to be needed 
occasionally for self-defense.” 
Holmes, J., in Patsone v. Pennsylva- 
nia, 34 S.Ct. 281, 282, 232 U.S. 138, 58 
L.Ed. 539 [aff 79 A. 928, 231 Pa. 46]. 


[b] Rifles for shooting gallery.— 
It is no defense that rifles of am ap- 
propriate size and caliber for killing 
wild birds or animals were possessed 
and used by an alien merely as inci- 
dental to the ccnduct of a shooting 
gallery which wes licensed in his 
mother’s name, and which the alien 
managed as the agent of his mother. 
Com. v. Maloof, 49 Pa.Super. 581. 


28. See cases infra this note. 


[a] BReasons for rule—(1}) The 
objection that the alien is unjustifi- 
ably deprived of property depends 
on the legality of the discrimination 
against aliens as a class, “‘since it 
hardly can be disputed that if the 
lawful object, the protection of wild 
life, . warrants the discrimi- 
nation, the means adopted for making 
it effective also might be adopted.” 
Holmes, J., in Patsone v. Pennsylva- 
nia, 34 S.Ct. 281, 232 U.S. 138, 58 L. 
Ed. 539. (2) “Since long-range fire- 
arms—shotguns and rifles—are gen- 
erally used in killing wild birds “and 
animals, it is clear that the Legisla- 
ture, in prohibiting a foreign-born, 
unnaturalized resident from hunting 
game, intended to make the hunting 
of game by an alien the more diffi- 


ult by taking away from such per- 


sons the means by which game is 
usually _ killed. This prohibition 
against having deadly and long-range 
firearms does not in any way deprive 
the alien of property without due 
process of law, but simply defines and 
limits his right to use firearms, by 
restricting such right to the use of 
short-range firearms—revolvers, and 
pistols—-and such other weapons as 
may be necessary for defense of his 
person and property.’”’ Com. v. Pap- 
sone, 44 Pa.Super. 128, 135. (3) “A 
state may classify with reference to 
the evil to be prevented, and 

if the class discriminated against is 
or reasonably might be considered to 


define those from whom the evil 
mainly is to be feared, it properly 
may be picked out. The ques- 


tion is a practical one, dependent up- 
on experience. . Ets. isi )) (not 
enough to invalidate ‘the law that 
others may do the same thing and 
go unpunished, if, as a matter of fact, 
it is found that the danger is char- 
acteristic of the class named.” 


[§ 7] 3. By Felons. 
power to interdict the ownership or possession of 
firearms by persons convicted of a felony.*® This 
classification is a reasonable one,®° and a statute 
making such a classification may properly ignore the 
element of criminal intent as an ingredient of the 
Such a statute is not objectionable as 
being ex post facto legislation?” or a bill of attain- 
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It is within the legislative 


Holmes, J., in Patsone v. Pennsylva- 
nia, supra. (4) “The alien is prohib- 
ited from doing many things to which 
a native-born or a naturalized citi- 
zen is entitled. This defend- 
ant isnot a icitizenw se While 
he is within our jurisdiction he is en- 
titled to the equal protection of the 
laws, subject to the limitations of the 
class of which he is a member. He 
is one of a very large class of aliens, 
whose sojourn in the country is but 
temporary, and whose place of abode 
is capricious and uncertain, who can- 
not speak our language nor under- 
stand our customs or laws, who pay 
no taxes, and share no part of the 
public burden.” Com. y. Papsone, 44 
Pa.Super. 128, 134, 136. 


29. People v. McCloskey, 244 P. 
930, 76 Cal.App. 227; People v. Gon- 
zales, 237 P. 812, 72 Cal.App. 626. 

[a] Felony in this connection is a 
crime punishable with death, or by 
imprisonment in the state prison. 
People v. Camperlingo, 231 P. 601, 602, 
69 Cal.App. 466. 

30. People v. James, 235 P. 81, 71 
Cal.App. 374; People v. Camperlingo, 
231 P. 601, 69 Cal.App. 466. 

[a] Reasons for rule.—(1) “It is 
there said [in Ex parte Rameriz, 22% 
P. 914, 193 Cal. 633, 34 A.L.R. 51 (quot 
supra § 6)] that it cannot be assumed 
that the Legislature did not have evi- 
dence before it or that it did not have 
reasonable grounds to justify the leg- 
islation and to conclude that unnat- 
uralizead foreign-born persons and 
persens who have been convicted of 
a felony were more likely than others 
to unlawfully use firearms or to re- 
sort to force in defiance of law.” 
People v. James; 235 P. 81, $3, Tl Cal: 
App. 874 [quot Patsone v. Pennsyl- 
Vania 34 <S:Ct. (231, 2ogn Usse esas 
L.Ed. 539 (quot supra § 6)]. (2) “‘The 
danger to the public safety from the 
indiscriminate carrying of deadly 
weapons, especially by persons who 
are criminally inclined, is a matter 
of common knowledge.” People v. 
McCloskey, 244 P. 930, 9315 76) ak 
App: 227. 

31. People v. 
72 Cal.App. 626: 


Intent or purpose generally see in- 
fra §§ 13-17. 


32. People v. McCloskey, 244 P. 
930, 76 Cal.App. 227; People v. James, 
235 P. 81, 71 Cal.App. 374; People v. 
rf obatad 231 P. 601, 69 Cal: App. 

6. 

[a] Reason for rule.—‘A law is 
not objectionable as ex post facto 
which in providing for the punish- 
ment of future offenses authorizes 
the offender’s conduct in the past to 
be taken into account and the punish- 
ment to be graduated accordingly. 
Heavier penalties are often provided 
by law for a second or any subse- - 
quent offense than for the first, 
[which] . .- may have taken 
place before the law was passed. 
In such case it is the second or subse- 
quent offense which is punished, not 
the first.” People v. James, 235 P. 
81, 71 Cal.App. 374; People v. Camper- 
lingo, 231 P. 601, 69 Cal.App. 466. 


Gonzales, 237 P. 812, 
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der,** nor as involving double jeopardy.** 
though applied to a firearm owned by a felon before 
the enactment of the statute, it does not constitute 
a deprivation of property without due process of 


law.35 


[§ 8] 4. By Other Particular Persons. 
lature may also prohibit the carrying or possession 
of weapons by other particular classes of persons,*® 
including free negroes,** intoxicated persons,** mi- 


nors,®°® slaves,*® and tramps.*? 


Drilling or parading with arms.*? 
in the confines of a city or town, the act of drill- 
ing or parading with arms may be forbidden with- 
out thereby infringing the right to keep and bear 


33. People v. Camperlingo, supra. 


[a] “A bill of attainder has been 
defined as ‘a legislative act which in- 
flicts punishment without a judicial 
trial.’ That, by the terms of 
the statute in question, defendant is 
not to be punished without a trial is 
readily apparent. The commission of 
some offense, to wit, defendant’s pos- 
session of firearms, must not only be 
judicially established, but likewise 
the additional fact of his previous 
conviction of a felony.” People v. 
Camperlingo, 231 P. 601, 603, 69 Cal. 
App. 466. 

34. People v. James, 235 P. 81, 71 
Cal.App. 374. 


[a] Reason for rule.—‘By being 
prosecuted upon the present charge 
[of violating a statute making it un- 
lawful for any person previously con- 
victed of a felony against the person 
or property of another to own or pos- 
sess a revolver, etc.], the defendant 
is not again being punished for his 
past offense, but his conviction of 
such offense creates a condition in 
which the subsequent commission of 
another and different act renders him 
amenable to prosecution for that act. 
The prior conviction constitutes no 
new offense itself, but merely brings 
defendant within a class capable of 
committing the offense with which he 
is charged.” People v. James, 235 P. 
81, 82, 71 Cal.App. 374. 

35. See cases infra this note. 

[a] Reasons for rule.—(1) “No 
one can acquire a vested right to con- 
tinue in possession of that which is 
a menace to the public safety.” Peo- 
ple v. McCloskey, 244 P. 930, 76 Cal. 
App. 227. (2) “ ‘All property is held 
subject to the exercise of the police 
power [if] . lawfully exer- 
cised.’’’ People v. Camperlingo, 231 
P. 601, 604, 69 Cal.App. 466. But see 
concurring opinion of Conrey, P. J., 
in People v. Camperlingo, supra 
(where it was said: “If the evidence 
had proved that the defendant ac- 
quired his ownership of the weapon 
before the statute went into effect, I 
would hold that he may not, by mere 
legislative fiat, be convicted of a 
crime for continuing to own and pos- 
sess that which had lawfully become 
his property. - «. But« the only 
evidence here is that he possessed the 
weapon several months after the act 
in question becamealaw. . . . In 
the absence of any other evidence, I 
think that appellant is not in a posi- 
tion where he can successfully con- 
tend that the effect of the statute is 
to deprive him of property without 
due process of law’’). 


Due process of law generally sce 
Constitutional Law §§ 956-1099. 


36. Glenn y. State, 72 S.E. 927, 10 
Ga.App. 128. 
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[§§ 7-9 


arms,*® abridging the privileges or immunities of cit- 
izens of the United States,#* depriving one of life, 
liberty, or property without due process of law,*? 
or violating other constitutional provisions*® such 


as those referring to bills of attainder*? and ex post 


The legis- facto laws.*8 


Loan or Use. 


[§ 9] EB. Regulating Manufacture, 
The guaranty of the right to bear 
arms,*® does not operate to prevent the enactment 


Sale, Gift, 


of legislation regulating the manufacture, sale, gift, 


At least with- 


Police power generally see Consti- 
tutional Law §§ 412-443. 


87. State v. Chavers, 50 N.C. 11. 


[a] “Free person of color,” though 
sometimes used as synonymous with 
“free negro,’ is not always so used; 
the term ‘‘free persons of color’ may 
include persons colored by Indian 
blood, or persons who, being descend- 
ed from negro ancestors beyond the 
fourth degree, have ceased by virtue 
of the provisions of the statute to be 
negroes, provided one ancestor in 
each generation for at least four gen- 
erations was a white person. State v. 
Chavers, 50 N.C. 11, 15. See State v. 
Harris, 51 N.C. 448 (where seemingly 
the indictment was also against a 
free person of color, but it was con- 
ceded that the defendant was a free 
negro). 

38. State v. Shelby, 2 S.W. 468, 90 
Mo. 302. See State v. Kerner, 107 S. 
BE. 222, 181 N. C. 574 (“it would also 
be a reasonable regulation and not an 
infringement of the right to bear 
arms to prohibit the carrying of dead- 
ly weapons when under the influence 
of intoxicating drink, or to a church, 
polling place, or public assembly” [per 
Clark, C. J., and Hoke, J.]). See also 
City of Salina v. Blaksley, 83 P. 619, 
72 Kan. 230, 115 Am.S.R. 196, 3 L.R.A. 
N.S. 168, 7 Ann.Cas. 925; State v. 
Hancock, 7 S.W.(2d) 275, 320 Mo. 254; 
State v. Goldsmith, (Mo.) 300 S.W. 
677; State v. Riles, 204 S.W. 1, 274 
Mo. 618 (affirming convictions for 
carrying firearms while intoxicated). 


[a] Reason for rule.—‘‘The Legis- 
lature may ... regulaté the man- 
ner in which arms may be borne, 
- . ». as to time and place, wn ee 
{and] no good reason is seen why the 
Legislature may not do the same 
thing with reference to the condition 
of the person who carries such weap- 
ons... .:.. The constitution’ se- 
cures to the citizen the right to bear 
arms in the defense of his home, per- 
son, and property. The statute [mak- 
ing it an offense for anyone to have 
or carry a dangerous or deadly wéap- 
on on or about his person when intox- 
icated, or under the influence of in- 
toxicating drinks] is designed to pro- 
mote personal security, and to check 
and put down lawlessness, and is thus 
in perfect harmony with the consti- 
tution.” State v. Shelby, 2 S.W. 468, 
469, 90 Mo. 302. 


39. Glenn y. State, 72 S.E. 927, 10 
Ga.App. 128; Parman v. Lemmon, 244 
P. 227, 119 Kan. 328, 120 Kan. 370, 44 
ALL Re 6500; 


[a] Reason for rule.—‘‘The police 
power of the state makes a special 
charge of minors. : Minors, as 
to their protection from vicious con- 
duct or habits, are the wards of the 
police power of the state.’’ Glenn v. 


State, T2 Sub 927% 928; Lor GaxApp: 


loan or use of weapons.°° 
the state or a municipality has not only the power to 
regulate,®>! which includes. the power to impose 
license fees and taxes,°? but also the power com- 


Under its police power, 


128. 
40. State y. Hannibal, 51 N.C. 57. 


41. State v. Hogan, 58 N.E. 572, 
63 Ohio St. 202, 81 Am.S.R. 626, 52 L. 
R.A. 863. See Murphy v. State, 57 N. 
W. 361, 86 Wis. 626 (‘“‘the carrying of 
a revolver by a tramp, and probably 
the building of the fire [at a camp], 
were also criminal offenses, made 
such by [the statute]’’). 


[a] Reason for rule.—‘‘It is in- 
sisted that the bill of rights is in- 
fringed, because the act forbids the 
tramp to bear arms. The question 
was not involved in this prosecution, 
but we see no real difficulty in it. 
The constitutional right to bear arms 
. . . Was never intended as a war- 
rant for vicious persons to carry 
weapons with which to terrorize oth- 
ers.” ‘‘The genus tramp, in this coun- 
try, is a public enemy. He is numer- 
cus, and he is dangerous.” State v. 
Hogan, 58 N. E. 572, 574, 575, 63 Ohio 
St. 202, 81 Am.S.R. 626, 52 L.R.A. 863. 


42. Exemption of soldiers see in- 
fra § 40. 
43. Presser v. Illinois, 6 S.Ct. 580, 


116 U.S. 252, 29 L.Ed. 615; Dunne -y. 
Peo., 94 Ill. 120, 140; Com. v. Mur- 
phy, 44 N.E. 188, 166 Mass. 171, 32 
L.R.A. 606. 


[a] “The citizen is not entitled 
under any law, state or federal, to 
demand as a matter of right that 
arms Shall be placed in his hands.” 
Dunne v. Peo., 94 Ill. 120, 140. 


44. Presser v. Illinois, 6 S.Ct. 580, 
116 U.S. 252, 29 L.Ed. 615. 

Privileges or immunities generally 
see Constitutional Law §§ 824-826, 
838-854. 

45. Presser v. Illinois, 6 S.Ct. 580, 
116 U.S. 252, 29 L.Ed. 615. 

Due process Of law generally see 
Constitutional Law §§ 956-1099. 

46. Presser v. Illinois, 6 S.Ct. 580, - 
116, U.S. 252, 29° L.Wda. 615. 

Police power generally see Consti- 
tutional Law §§ 412--443, 

47. Presser v. Illinois, supra. 

Bills of attainder generaliy: see 
Constitutional Law §§ 820-823. 

48. Presser v. Illinois, 6 S.Ct. 580, 
126° °U.S. 252,°29 Limdl 615: 

Ex post facto laws generally see 
Constitutional Law §§ 803-819. 


49. See supra § 2. 
50. See cases infra this section. 
51. Biffer v. City of Chicago, 116 


N.E. 182, 278 Ill. 562. 


52. Morningstar v. State, 33 So. 
485, 185 Ala. 66; Biffer v. City of Chi- 
cago, 116 N.B. 182, 278 Ill. 562; Peo. 
v. Barquet, 17 Porto Rico 994; Cas- 
well & Smith v. State, (Tex.Civ.App.) 
148 S.W. 1159 [error den by Supreme 
Court]. 

NS 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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pletely to prohibit the sale of ammunition, weapons, 
or toy pistols and the like, without thereby infring- 
ing the right to keep or bear arms.°* 
a municipality may likewise prohibit the public 
exhibiting and advertising of revolvers and other 
weapons for sale,°* and may prohibit the sale there- 
of to any person who has not obtained a permit or 
complied with the statutory requirements.°> A stat- 
ute making it unlawful to sell certain weapons does 
not abridge the constitutional right of citizens to 
keep and bear arms for the common defense;*® nor 
does it contravene a provision in the state bill of 
rights declaring that no person shall be disseised 
of his estate, liberties, or privileges,°* or be depriv- 


Even though tax may be so 
high as to be prohibitive, it is valid. 
Caswell & Smith v. State, (Tex.Civ. 
App.) 148 S.W. 1159 [error den by su- 
preme court]. 


[b] Occupation tax of fifty per 
cent of dealers’ gross receipts from 
sales of pistols and other firearms 
may lawfully be levied under the po- 
lice power. Caswell & Smith v. State, 
(Tex.Civ.App.) 148 S.W. 1159 [error 
den by supreme court]. 


[c] Where a pawnbroker’s license 
has been taken out by a pawnbroker 
who sells or offers for sale no pistols 
other than those which have been 
pledged with him and not redeemed, 
he need not procure also a license to 
engage in or carry on the business of 
a dealer in pistols. Morningstar v. 
State, 33 So. 485, 135 Ala. 66. 


[d] Graduating a license, as re- 
quired by a constitutional provision, 
means regulating its amount accord- 
ing to the amount of the gross sales 
of the licensee, or on some other ba- 
sis of proportion, and hence a revenue 
measure requiring wholesale and re- 
tail dealers in pistols to pay a license 
of one hundred twenty five dollars 


{a] 


and fifty dollars respectively, and re-. 


quiring wholesale dealers in pistol 
cartridges to pay a license of fifty 
dollars and retail dealers therein to 
pay twenty five dollars, the license 
fee remaining fixed whether the gross 
sales amount to one dollar or one 
million dollars, is invalid. State v. 
Rittenberg, 36 So. 330, 112 La. 224 
[overr Browne vy. Selser, 31 So. 290, 
L106 suas 6927. 


53. Ark.—Dabbs v. 
353, 43 Am.R. 275. 

Ill.— Biffer v. City of Chicago, 116 
N.E. 182, 278 Ill. 562. 

N.Y.—City of Rome v. Foot, 162 N. 
oss Ve 1. 


State, 39 Ark. 


eg ote v. Burgoyne, 7 Lea 
Tex.—Caswell & Smith v. State, 


(Civ.App.) 148 S.W. 1159 (error den 
by supreme court). 


{a] In Georgia, ‘there was a time 
when it was illegal to sell pistols, 
. but that law was repealed. 
Cosper v. State, 79 S.E. 94, 95, 138 Ga. 
App. 301. 


[b] Offering or possession for sale 
within the limits of a city of any toy 
pistols or toy cannons in which pow- 
der can, be exploded, blank cartridge 
pistols, or toy revolvers, etc., may be 
forbidden by an ordinance in the rea- 
sonable exercise of the city’s police 
power. City of Rome v. Foot, 162 N. 
SESH GE 

[ec] Statute prohibiting the sale of 
pistols, except under an unexpired li- 
cense existing on the effective date of 
the statute, is valid, though applied 
to pistols which, having been law- 


fully brought into the state for sale]. 


under a license prior to the effective 
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The state or 


date of the statute, were not sold un- 
til after the effective date thereof and 
after the expiration of such license. 
State v. Burgoyne, 7 Lea (Tenn.) 173. 


Cross references: 

Civil liability of seller for injury 
caused by eae as oF toy illegally 
sold see infra §§ 95-99. 

Criminal Rae haiic, for 
sale see infra § 81. 


Sale of explosives generally see Hx- 
plosives §§ 12-16. 

54 Biffer v. City of Chicago, 116 
N.E. 182, 278 Ill. 562. 

55. Biffer v. City of Chicago, su- 
pra; State v. Cochran, 162 N.W. 755, 
179 Iowa 1304. 

[a] In England, when a person 
seeks to purchase a pistol, claiming 
to be a householder who purposes to 
use the pistol only in his own house 
or the curtilage thereof, it is neces- 
Sary, under Pistois Act (1903) § 3, 
not only that he shall give reasonable 
proof that he is a householder pur- 
posing to use the pistol as aforesaid, 
but also that before the sale is ef- 
fected he shall produce to the seller a 
statement to that effect signed by 
himself and by a police officer of the 
district in which he resides, of rank 
not lower than that of inspector, or 
by himself and by a justice of the 
peace; and if a sale is effected with- 
out the production of such written 
statement the seller commits an of- 
fense against the section. Matthews 
v. Gray, [1909] 2. K.B. 89. 


56. Dabbs v. State, 39 Ark. 353, 43 
Am.R. 275. 

{a] Reason for rule.—The statute 
forbidding the sale of a dirk, bowie 
knife, sword or spear in a cane, brass 
or metal knucks, or any pistol except 
such as is used in the army and navy, 
“in no wise restrains the use or sale 
of such arms as are useful in war- 


illegal 


fare.’ Dabbs v. State, 39 Ark. 353, 43 
Am.R. 275: 
57. Dabbs v. State, supra. 


58. See cases infra this note. 


[a] Reasons for rule—(1) ‘The 
act certainly does not attempt to de- 
prive any man of his property. As it 
did not take effect until 90 days after 
its passage, time was allowed to the 
dealers in such articles to dispose of 
their stock in trade. And after the 
expiration of the 90 days, they might 
ship such goods out of the state and 
there sell them.” Dabbs v. State, 39 
ATka) 25a0 Sopot to AMOR. Latins C2) 
Though the statute makes it an of- 
fense to sell pistols or to import them 
for sale, the proviso, which declares 
“that this act shall not be enforced 
against any person now having li- 
cense to sell such articles, until the 
expiration of such present license,’ 

. preserves the right of prop- 
erty in its use, sale, and enjoyment. 
We must presume the time 
allowed was ample, as the agreed 
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ed of his property except by the judgment of his 
peers or the law of the land.*® 
eral rule,®® it has been held that a city ordinance 
regulating the sale of weapons must not be unrea- 
sonable, arbitrary, or discriminatory either in ef- 
fect®® or eclassification.®4 
cannot be lawfully sold or otherwise disposed of 
does not prevent it from being property susceptible 
of lawful ownership.°? 


[§ 10] F. Purpose and Construction of Statutes. 
Statutes making it unlawful to have or carry weap- 
ons are designed to suppress the act or practice of 
going armed and being ready for offense or defense 
in ease of conflict with another,®* and also to min- 


In applying the gen- 


The fact that a weapon 


state of facts makes no question up- 
On ite” State v. Burgoyne, 7 Lea 
Crenn.)” 03) LS 19: 


59. See Municipal Compoiatiens §§ 
SLO ols 


60. Biffer v. City of Chlenen 116 
N.E. 182, 278 Ill. 562. 

[a] Exhibiting “to prospective 
buyer.—Where an ordinance makes it 
unlawful to sell pistols and other 
deadly weapons without a license, or 
to exhibit them publicly for sale or 
to display any signs suggesting the 
sale thereof, a construction which 
would prohibit a dealer from showing 
a@ weapon to a prospective buyer “is 
most unreasonable and should not be 
followed.” Biffer v. City of Chicago, 
116 N.E. 182, 278 Ill. 562. 


[b] Ordinance is not unreasona- 
ble, and does not constitute an illegal 
delegation of authority, merely be- 
cause it makes it unlawful to sell a 
pistol or certain other weapons to 
any person who has not secured a 
permit from the general superintend- 
ent of police, since the ordinance 
makes it the duty of the superintend- 
ent to grant the permit if he is sat- 
isfied of the applicant’s good moral 
character, and if he should refuse ar- 
bitrarily, without good reason, the 
courts can compel him to perform his 
duty. Biffer v. City of Chicago, 116 
N.E. 182, 278 Ill. 562. 


61. Biffer v. City of Chicago, su- 
pra. : 
{a] It is not unreasonable classifi- 


cation for a city ordinance to forbid 
the sale of picegs and other deadly 
weapons within the city, except to l- 
censed dealers or persons having a 
permit from the superintendent of 
police, but to allow the sale when the 
weapons are to be delivered or fur- 
nished outside the city. Biffer v. City 
of Chicago, 116 N.E. 182, 278 Ill. 562. 


{b] Distinction between natural 
and artificial persons, recognized by 
an ordinance permitting the sale of 
revolvers and- other deadly weapons 
only when the seller has a license and 
the buyer is either a licensed dealer 
or a person having a permit, which 
cannot be granted except to persons 
of “good moral character,” does not 
constitute an unreasonable classifica- 
tion, it being apparent that the ordi- 
nance was not intended to apply to 
the sale of weapons to corporations, 
which have no moral character in the 
sense in which that expression is 
used in the ordinance. Biffer v. City 
of Chicago, 116 N.B. 182, 278 Ill. 562. 

62. Heaton v. State, 169 S.W. 750, 
130 Tenn. 163. 

63. Ala.—Isaiah v. State, 58 So. 58, 
176 Ala. 27. 

Ark.—Allison v. State, 256 S.W. 42, 


161 Ark. 304; Henderson v. State, 
120 S.W. 966, 91 Ark. 224; Cornwell 
v. State, 60 S.W. 28, 68 Ark. 447. 


Del.—State v. Chippey, 33 A. 438, 
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imize accidental casualties.®4 


tive intent.®8 


[§ 11] A. Carrying or Possession of Weapons—l. 
The carrying or possession of a weapon 
is not in itself an offense against the law,’* nor 
does it constitute a breach of the peace;7® it be- 
comes an offense only because it is prohibited by 
statute,7®. and such statutes apply to all persons 
within its terms except those expressly excepted 
The offense of carrying a weapon is 


In General. 


therefrom.®° 


continuous’! and transitory*? in its nature. 


14 Del. 583. 
N.C.—State v. Brodnax, 91 N.C. 543. 


Tenn.—Kendall v. State, 101 S.W. 
189, 118 Tenn. 156,121 Am.S.R. 994, 
11 Ann.Cas. 1104; Moorefield v. State, 
5 Lea 348; Page v. State, 3 Heisk. 
198, 201, note. 

Tex.—Christian v. 
475. 


W.Va.—State v. Kinney, 
677, 92 W.Va. 272. 


[a] “fhe object of this statute is 
to prevent the carrying of concealed 
deadly weapons about the person, be- 
cause persons becoming suddenly an- 
gered, and having such a weapon In 
their pocket, would be likely to use 
it, which in their sober moments they 
would not have done, and which could 
not have been done had not the weap- 
on been upon their person.” State v. 
Chippey, 33 A. 438, 14 Del. 583. 

64. Carroll v. State, 28 (Ark. (99; 
State v. Underwood, 109 S.E. 609, 89 
W.Va. 548. 


65. Strickland vi State, 72 S.E. 
260, 187 Ga. 1, 36 L.R.A.N.S. 115, Ann. 


State, 87 Tex. 


114 S.E. 


Cas.1913B 323; Melton v. State, aldsyss 
SH. 377, 41 GaApp. 5015- Harris. v. 
State, 85 S.E. 813, 15 Ga.App. 315; 


Smith v. State, 82 S.H. 355, 14 Ga.App. 
823; Cosper v. State, 79 S.E. 94, 18 
Ga.App. 301; Jackson v. State, 77 S. 
EH. 371, 12 Ga-App. 427; Cheney v. 
State, 73 SE. 617, 10 Ga.App. 451; 
People v. Persce, 97 N.H. 877, 204 N. 
Y. 397; People v. Pignatoro, 136 N.Y. 
S. 155; State v. McManus, 89 N.C. 555 
[quot State v. Dixon, 19 S.E. 364, 114 


N.C. 850]; State v. Lane, 30 N.C. 256, 
25%. 
66. Strickland v. State, 72 S.E. 


260, 137 Ga. 1, 36 L.R.A.N.S. 115, Ann. 
Cas.1913B 323; Harris v. State, 85 S. 
IDE) exsist 315; Cosper v. 
State, 79 94, 13 GaApp. 301; 
Jackson v. State, 77 SEH. 371, 12 Ga. 
App. 427; Cheney v. State, 73 S.E. 
617, 10 Ga.App. 451; State v. Lane, 
80 N.C. 256; Reynolds v. State, 1 
Tex.App. 616. 


67. State v. 
1205 INEC. S80: 


68. Cheney v. State, 
10 Ga.App. 451. 

69. Merton v. State, 46 Ga. 292; 
State v. Conley, 217 S.W. 29, 280 Mo. 
ie iStaue Vv. Howis 116) (SiWe ff, 13d 
Mo.App. 544; State v. Reams, 27 S. 


Perry, 926 Sak. 91/5, 


73 SE. 617, 


The statutes should 
receive a reasonable construction®® in aecord with 
the purpose of the legislature®® and in the light of 
the evil to be remedied,** but should not be so lber- 
ally interpreted as to render ineffective the legisla- 
The evil sought to be reached by stat- 
utes denouncing the offense of carrying weapons con- 
cealed is a serious one,®® and they should be liberal- 
ly7® construed in such manner as to effectuate their 
obvious and wholesome purpose.’ 


WEAPONS 


Nevertheless, 


III. CRIMINAL RESPONSIBILITY 


erime.®® 
If the 


Ee LOO 4 2 aN: CAS5b.6e 


“Carrying concealed weapons is one 
of the most pernicious practices that 
modern civilization has developed. 
v0) se lt sisi eGhie weausay-eausans yok 
perhaps three-fourths of the homi- 
cides which stain our criminal juris- 


prudence.’’ Shorter y. State, 63 Ala. 
129. 33% 
70. Morton vy. State, 46 Ga. 292; 


State v. Conley, 217 S.W. 29, 280 Mo. 
NOS Siuenie, We ISWONISS SUS. SVARIAL Ye alias 
Mo.App. 544. 

71s, Brown’ v. Uy Ss 30-8. (2a), 474, 
58 App.D.C.-311; State v. McManus, 
89 N.C. 555 [quot State v. Dixon, 19 
S.E. 364, 114 N.C. 850). 

72. State v. Kerner, 107 S.E. 222, 
LSi- NC 574) (per Clark, Clas, and 
Hoke, J.). 

73. See Statutes § 660. 

74 Nev.—Ex parte Davis, 110 P. 
LISI, 333) Neva.) 309) = Lauot State sv 
Wheeler, 44 P. 431, 432, 23 Nev. 152]. 

N.Y.—People v. Schmidt, 222 N.Y.S. 
647, 221 App.Div. 77. 

Tenn.—Haynes v. State, 5 Humphr. 
120, 123. 

Va.—Sutherland v. Com., 65 S.E. 15, 
109 Va. 834, 

W.Va.—State v. Blazovitch, 107 S. 
H.. 291, 88 W.Va. 612. 

75. Haynes v. State, 
(Tenn.) 120. 


76. Com. v. Sweitzer, 21 Pa.Dist. 
807; State v. Blazovitch, 107 S.B. 291, 
88 W.Va. 612. 

77. Roberson v. State, 29 So. 585, 
43 Fla. 156, 52 L.R.A. 751; Lewis v. 
State, 2 Tex.App. 26; Hads v. State, 
101 P. 946, 17 Wyo. 490. 

78. Roberson v. State, 29 So. 535, 
43) Ea, 5/6) vo2) Tes AC 75a 


“Breach of the peace’ 9 C.J. §§ 
guts 

79. Roberson v. State, 29 So. 535, 
48 Kila. 156, 52 A.R. 751s Lewis v. 
State, 2 Tex.App. 26. See also supra 
§§ 5-8. 

80, 

81. 
Ala. 71; 


5 Humphr. 


See infra § 29. 


Dean vy. State, 13 So. 318, 98 
Ladd v. State, 9 So. 401, 92 
Ala. 58; Htress v. State, 7 So. 49, 88 
Ala. 191; Smith v. State, 79 Ala. 257; 
Johnson v. State, 75 So. 278, 16 Ala. 
App. 72; Morgan v. State, 47 S.E. 567, 
119 Ga. 964; State v. Boggan, 26 S.E. 


[§§ 10-11 


from a somewhat different point of view, the right 
to bear arms is essential, and its exercise should not 
be frustrated by technicalities.’ 
plying the general rule,‘* penal statutes must be con- 
strued strictly against the state and favorably to 
the liberty of the citizen,’* being construed not ac- 
cording to the letter, but according to their spirit.*® 
Manifestly, the rule of strict construction is satisfied 
where the thing in question falls within both the 
letter and the spirit of the prohibition.’® 


Furthermore, ap- 


prohibited act is the carrying of a concealed weap- 
on, a second offense does not arise until the continu- 
ity of the first act is broken’? and the weapon, hav- 
ing been exposed to view elsewhere than on the 
person, is again concealed.’ If a mere misdemean- 
or,*> the carrying of a weapon is not an infamous 
A conviction ‘therefore imputes neither 
moral turpitude®* nor a lack of veracity,®® and is 
not a bar upon one’s credibility as a witness.°? 


92i ei20 INsC2 5905 

[a] Reason for rule.—“‘Any other 
interpretation would furnish no rule 
for determining into how many in- 
dictable offenses one act of continu- 
ous carrying could be subdivided.” 
Smith v. State, 79 Ala. 257, 259. 


82. Morgan vy. State, 47 S.E. 567, 
119 Ga. 964. 


83. Morgan v. State, supra. 


[a] Continuity not proken.— 
Where the defendant, being engaged 
in going from house to house fo in- 
vite the occupants to a party, re- 
mained at one house for about half 
an hour, and while there -took a pistol 
from his pocket and then replaced it, 
after which he immediately went to 
another house about sixty yards 
away, where he again exhibited the 
same pistol, there was only one con- 
tinuous act of carrying, and the 
events occurring at the two houses 
could not be made the basis of two 
Separate prosecutions for carrying a 
concealed pistol. Smith v. State, 79 


Ala. 257. 

84 Morgan v. State, 47 S.H. 567, 
119 Ga. 964. 

[a] Thus, (1) where defendant 


had a pistol concealed on his person 
in the presence of a witness, when 
the pistol fell out of his pocket, and 
defendant picked up the pistol and 
replaced it in his pocket, he commit- 
ted two offenses of carrying a pistol 
concealed in the presence of Such 
witness. Morgan v. State, 47 S.E. 
567, 119 Ga. 964. (2) Similarly, where 
the same defendant some time later 
entered his house and, having taken 
the same pistol from his pocket, laid 
it on the mantel in the presence of 
other witnesses, and subsequently, in 
their presence, picked up the pistol 
and again concealed it on his person, 
he committed two offenses of carry- 
ing the pistol concealed in the pres- 
ence of the witnesses. Morgan v. 


State, supra. 

85. Anderson y. State, 114 N.W. 
112, 133 Wis. 601. 

86. Hads v. State, 101 P. 946, 17 
Wyo. 490. 


87. Hads v. State, supra. 
88. Wads v. State, supra. 
89. Bain v. State, 44 S.W. 


Tex.Cr. 685; Hads v. State, 
946, 17 Wyo. 490. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 12-13] 


[§ 12] 2. Elements of Offenses—a. In General. 
To constitute a violation of statutes denouncing the 
having or carrying of weapons, it is of course neces- 
sary that there exist all the elements prescribed 
by the statutes®® as properly construed,®! including 
of course the carrying or possession of a weapon®? of 
the description contemplated by the statute®® with 
the requisite intent®4 by a person not a member of 
a class speciaily privileged by the statute,®> at a 
place and in the manner prohibited.?® 


A constructive carrying®* rather than an actual 
carrying of a weapon may be sufficient to constitute 
the offense.°® 


Concealment®® is an essential element of the crime 
of carrying concealed weapons,! but not of other 
distinct crimes,” such as the carrying or possessing 
of weapons,® or haying in possession while intox- 
icated.* 


Any length of time, no matter how short, is suf- 
ficient, broadly speaking,® for an act of carrying® or 
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of concealment.” To constitute the offense of carry- 
ing weapons without a license,® however, it seems 
that the possession of the weapon must continue for 
at least some appreciable time.® 

Ownership of a weapon illegally carried 1s imma- 
terial,1° except in so far as the circumstances of 
ownership may tend to establish the guilt or inno- 
cence of the accused.1? Similarly, under statutes 
prohibiting the carrying of weapons by certain per- 
sons, such as a person who is in charge of or a pas- 
senger in a vehicle in which intoxicating lquor is 
being transported, ownership of the vehicle is 1m- 
material. 


[§ 13] b. Intent, Purpose, or Motive—(1) In Gen- 
eral. While in accordance with a fundamental prin- 
ciplet® intent is an indispensable element of the 
crime of carrying a weapon,'* under some statutes, 
or in connection with particular weapons mentioned 
therein, the intent deemed indispensable is merely 
the intent to do the prohibited act, rather than the 
intent to violate the law,!® with the result that it has 


90. Avery v. Commonwealth, 3 S.;panion’s wrongdoing. State v. Si- 6. Henderson v. State, 91 Ark. 
W.(2d) 624, 223 Ky 248; State v.|mon, (Mo.) 57 S.W.(2d) 1062. 224; Face Vv. See 34 See 
Fox, (Mo.) 46 S.W.(2d) 544; Lewis v. 99, MBfa: ° ° i in- | Rico 766. But see Jackson v. ate, 
State, 2 Tex.App. 26,30; State v. Kin-| gro ’y fy7ane™ Of concealing see in- | 77 's'm, 371, 12 Ga.App. 427 [quot Mel- 


ney, 114 S.E. 677, 92 W.Va. 272. 

{a} In automobile carrying liquor. 
—To constitute the offense of carry- 
ing a weapon in an automobile in 
which liquor is being transported, 
the transportation of the liquor in 
the automobile, not on the person, is 
an essential element. State v. Fox, 
(Mo.) 46 S.W.(2d) 544. 

91. State v. Kinney, 114 S.E. 677, 
92 W.Va. 272. 

[a] To “procure” a pistol, as al- 
-leged, is not equivalent to a charge 
of having a pistol on one’s person. 
Reg. v. Mines, 25 Ont. 577, 1 Can.Cr. 
Cas. 217 (‘‘the term used in the com- 
mitment, ‘procure,’ does not mean, or 
may not mean, personal use and han- 
dling of the weapon; had it been said 
that ‘he did procure and have in his 
hand (or upon his person),’ then the 
offense would be well defined’). 


Construction of statutes see supra 


§ 40. 
92. Webb v. State, 88 S.E. 751, 18 
Ga.App. 44; Harris v. State, 81 S.E. 


587, 14 Ga.App. 521; People v. Rivera, 
85 Porto Rico 499. 


93. See infra §§ 18-20. 
94 See infra § 13. 
95. See infra §§ 29-49. 


96. See infra §§ 22-27. 
Defenses see infra §§ 13-17, 50, 51. 


97. Constructive possession see in- 
fra § 28. 

98. See cases infra this note. 

[a] hus, an unarmed person par- 


ticipating in a robbery and assisting 
a robber who is unlawfully carrying 
a pistol is himself guilty of carrying 
a pistol, on the ground that in mis- 
demeanors, all persons who are pres- 
ent and who aid and abet the actual 
perpetrator are guilty as principals. 
Vinson v. State, 164 S.E. 209, 45 Ga, 
App. 220. 

[b] Knowledge of wrongdoing.— 
Mere knowledge on the part of a per- 
son that his companion is illegally 
carrying a concealed weapon, and 
even such person’s presence at the 
time, do not tend to establish the guilt 
of the person in question on a charge 
of eat ying a concealed weapon, in 
the absence of evidence of any act 
of participation by him in his com- 
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1. Ala.—Hampton v. State, 32 So. 
230, 133 Ala. 180. 
Cal.—People v. Frost, 12 P.(2d) 
1096, 125 Cal.App. (Supp.) 794. 
Ga.—Sullivan v. State, 65 S.E. 354, 
6 Ga.App. 533. 


Ill.—People v. Lake, 164 N.E. 167, 
332 Ill. 617. 


Ind.—Ridenour v. State, 65 Ind. 411. 


Iowa.—State v. Burns, 165 N.W. 
346, 181 Iowa 1098; State v. Powers, 
163 N.W. 402, 180 Iowa 693. 

Ky.—Avery v. Commonwealth, 3 S. 
W.(2da) 624, 223 Ky. 248; Wells v. 
Commonwealth, 243 S.W. 1032, 195 
Ky. 754. 

Mo.—State v. Whitman, 248 '°S.W. 
93%. 

N.J.—State v. Quinn, 158 A. 834, 108 
N.J.Law 467; State v. Gratz, 92 A. 
88, 86 N.J.Law 482. 

N.C.—State v. Vanderburg, 158 S. 
BE. 248, 200 N.C. 713; State v. Sauls, 
154. S.B. 28, «199 N.C, 1933 State v. 
Mangum, 121 S.E. 765, 187 N.C. 477; 
State v. Reams, 27 S.B. 1004, 121 N.C. 


556; State v. Lilly, 21 S.E. 563, 116 
Or 1049; State v. Roten, 86 N.C. 


Pa.—Commonwealth v. Bruno, 82 
Pa.Super. 388; Commonwealth v. Gal- 


lagher, 9 Pa.Super. 100, 43 Wkly.N. 
C. 408. 
[a] In Tennessee, it is no defense 


to prosecution for carrying a pistol 
that it be an army or navy pistol, if 
carried concealed, instead of openly 
in the hand. Liles y. State, 198 S.W. 
243, 138 Tenn. 392. 


2. Little v. (State, “79° So. 897, 16 
Ala.App. 492. 

3. People v. Gonzales, 237 P. 812, 
72 Cal.App. 626; Kendall v. State, 101 
S.W. 189, 118 Tenn. 158, 121 Am.S.R. 
994, 11 Ann.Cas. 1104. 


[a] Under Tennessee statute, it is 
not necessary to a conviction that the 
weapon be concealed, unless it be a 
razor or an army or navy pistol usu- 
arly used in warfare. Heaton v. State, 
169 S.W. 750, 130 Tenn. 163. 


4 State v. Goldsmith, (Mo.) 300 
S.W. 677. 
By, Momentary possession for 


harmless purpose see infra § 14. 


ton v. State, 153 S.E. 377, 41 Ga.App. 
501] (“the terms implied in the stat- 
ute involve the idea of a duration, 
for some appreciable time at least, 
of the possession of a pistol, and the 
kindred idea that this possession is 
with the intent and purpose of car- 
rying the weapon to some other place 
than that at which the manua! pos- 
session began’’). 

[a] HElabitual or general carrying 
of concealed weapons by any person 
may, under appropriate circumstanc- 
es, be established by the fact that the 
person was seen carrying such weap- 


ons even on only one occasion. Hicks 
vieCom:;, 7 Gratts) 48> Vaso. 
_7 Brinson v. State, 


75 Ga. 8382's 
Morton v. State, 46 Ga. 292. 

[a] Illustration.—Where a person 
was carrying a pistol openly in his 
hand, and, on being approached by 
the town marshal, put the pistol in 
his pocket and thus out of sight, 
keeping it there for a half minute or 
a minute, he could be found guilty of 
carrying the pistol concealed. Mor- 
ton v. State, 46 Ga. 292. 


8 License or permit: 
Generally see supra §§ 5, 10. 
By aliens see supra, § 6. 
Matter of defense see infra § 51. 


9. Jackson v. State, 77 S.E. 371, 12 
Ga.App. 427. 


10. Gates v. State, 78 S.E. 270, 12 
Ga.App. 706; Lewallen y. State, 255 
S.W. 373, 148 Tenn. 326. See State v. 
Martin, 31 La.Ann. 849 (where evi- 
dence to the effect that the pistol 
which the defendant carried conceal- 
ed had been placed in his hands by the 
owner solely for the purpose of pro- 
curing suitable cartridges, and that 
the defendant had no pistol, was held 
inadmissible). 


ll. Gates v. State, 78 S.E. 270, 12 
Ga.App. 706. 


12. State v. Smith, (Mo.) 56 S.W. 
(2d) 39 (Rev. St. [1929] § 4517). 


13. See Criminal Law §§ 41, 42. 

14. Boissean v. State, (Tex.App.) 
PD aS Wit ess 

15. Del.—State v. Menge, 97 A. 588, 
29 Del. 174. 

Ga.—James v. State, 112 S.E. 899, 
153 Ga. 556 [conformed to 113 S.B. 
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been held that the intentional doing of the prohibited 


act constitutes in itself a complete 


26, 28 Ga.App. 713]. 

Mich.—People v. Williamson, 
N.W. 917, 200 Mich. 342. 

Mo.—State v. Gibson, 15 S.W.(2d) 
760, 322 Mo. 369; State v. Mulconry, 
270 S.W. 375; State v. Conley, 217 
S.W. 29, 280 Mo. 21; State v. Wilforth, 
74 Mo. 528. 


N.Y.—People v. Andreacchi, 222 N. 
Y.S. 610, 221 App.Div. 136. 


N.C.—State v. Sauls, 154 
199 N.C. 193. 


Philippine.—U. S. v. Jose, 34 Phil- 
ippine 723. 

Puerto Rico.—People v. Ortega, 35 
Porto Rico 715. 


Tex.—Smith v. State, 283 S.W. 508, 
104 Tex.Cr. 100; Lewis v. State, 208 
S.W. 516, 84 Tex.Cr. 499; Beesing v. 
State, 180 S.W. 256, 78 Tex.Cr.—76; 
McQueen v. State, 177 S.W. 91, 76 
PexOri6s6;) Crainev. State, 13 Sows 
155, 69 Tex.Cr. 55; Farris v. State, 
144 S.W. 249, 64 Tex.Cr. 524; McCal- 
lister v. State, 116 S.W. 1154, 55 Tex. 
Cr: 892) “White v. (State, (Tex.€r.) 
66 S.W. 773; Love v. State, 22 S.W. 
140, 32 Tex.Cr. 85; Chaplin v. State, 
7 Tex.App. 87. 

See State v. Underwood, 109 S.E. 
609, 89 W.Va. 548 (where the court 
asserted arguendo that, “if the intent 
oo. eleis “not material, and. if the 
mere possession of the weapon under 
any circumstances is sufficient to es- 
tablish the offense, then one would be 
guilty if he carried a pistol or hada 
pistol upon his person without knowl- 
edge that it was there. Certainly no 
one would contend for a conviction 
under such circumstances’’). 


{a] Intent to do prohibited act (1), 
viz., to carry weapons concealed upon 
the person, is essential, but an un- 
lawful or felonious intent is not a ma- 
terial element of the offense. People 
v. Williamson, 166 N.W. 917, 200 
Mich. 342. (2) ‘We are not disposed 
to fritter this away by searching aft- 
er the intent with which the party 
carried the weapon. In this case, 
an ae the intent to carry this deadly 
weapon concealed was present, and 
whatever other intent the defendant 
had in carrying it was immaterial.” 
State v. Hovis, 116 S.W. 6, 7, 135 Mo. 
App. 544. 

[b] UWnknowingly carrying weap- 
on.—(1) If some person, without de- 
fendant’s knowledge, transferred a 
pistol from defendant’s overcoat 
pocket to the pocket of his dress coat 
which defendant put on and wore una- 
ware of the presence of the pistol, he 
was not guilty of unlawfully carrying 
the pistol. Miles v. State, 108 S.W. 
878, 52 Tex.Cr. 561, 124 Am.S.R. 1106. 
(2) Nor is he guilty under such cir- 
cumstances merely because he might 
have discovered the pistol in his pock- 
et through the exercise of reasonable 
diligence. Miles v. State, supra. (3) 
Similarly, a defendant is not guilty 
of unlawfully carrying on or about 
his person a pistol placed under the 
seat of his automobile without his 
knowledge and discovered by him by 
accident when he reached for a tool 
to defend himself against the attack 
of his guest. Rees v. State, 263 S.W. 
910, 97 Tex:Cr. 577. 


[c] Involuntarily carrying or pos- 
sessing weapon.—(1) Where a person 
is arrested at his home and taken 
forthwith to jail or to some other 
place, he is not guilty of an unlaw- 
ful carrying, for his movements were 
not of his own volition. Mireles v. 
State, 192 S.W. 241, 80 Tex.Cr. 648; 
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S.E. 28, 
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eriminal offense, 


Tucker v. State, (Tex.Cr.) 105 S.W. 
499. (2) Similarly, where a person, 
having been assaulted in his own 
home, goes to his place of business to 
obtain a pistol, and being on the point 
of returning home, is intercepted by 
third persons who conduct him from 
his store to a certain bank with the 
pistol in his hand, he cannot be con- 
victed for carrying the pistol between 
the store and the bank. McQueen vy. 
State, 177 S.W. 91, 76 Tex.Cr. 636. (3) 
But where the proprietor of a country 
store, “in order to guard it by night, 
iii, (ae eae toner Of Ww ISilie aie Deka 
slaves sleep in a room under the same 
roof with the store room,” and made 
another slave sleep in a house about 
one hundred yards away, giving each 
of them a gun, and where the statute 
provided that ‘‘no slave shall go arm- 
ed with a gun, or shall keep such 
weapon, or shall hunt or range with 
a gun in the woods, upon any pretense 
whatsoever,’ it was held that the 
slaves were properly convicted by a 
justice, the court saying that “it 
seems to have been supposed in the 
superior court that only cases in 
which slaves willfully, and of their 
own head, keep a gun or hunt with 
one, are within the purview of the 
statute; and that keeping a gun by 
the order of the master, and for the 
purpose stated on the trial, did not 
violate it. But the prohibition is ex- 
pressed in the strongest and broadest 
terms, and rendered emphatical by 
the concluding words, ‘upon any pre- 
tense whatsoever,’ and the policy of 
the provision is so obvious as to re- 
quire no observations.” State v. Han- 
nibaly 51 Nv. di. 


_ [dj] Words indicating existence of 
intent.—(1) “Aware of.” State v. 
Williams, 169 N.W. 371, 184 Iowa 
1070. (2) “Consciously.” State v. 


Tannucci, 55 A. 336, 20 Del. 198; State 
v. Williams, 169 N.W. 371, 184 Iowa 
1070; State v. Gibson, 15 S.W.(2d) 
760, 322 Mo. 369. (3) “Intentionally.” 
State v. Williams, supra; State v. 
Whitman, (Mo.) 248 S.W. 937; State 
v. Jackson, 222 S.W. 746, 283 Mo. 18; 
State v. Reagan, 217 S.W. 83, 280 Mo. 
57; State v. Carter, 168 S.W. 679, 259 
Mo. 349. (4) “Knowingly.” Owen v. 
State, 31 Ala. 387; People v. Gonzales, 
237 P. 812, 72 Cal.App. 626; Edwards 
v. State, 54 S.E. 809, 126 Ga. 89; Peo- 
ple v. Persce, 97 N.E. 877, 204 N.Y. 
397; People v. Andreacchi, 222 N.Y. 
S. 610, 221 App.Div. 136. (5) “Pur- 
posely.” State v. Gibson, supra. (6) 
“Voluntarily.” James vy. State, 112 
S.H. 899, 153 Ga. 556 [answer to cer- 
tified questions conformed to 113 S.E. 
26, 28 Ga.App. 713]; People v. Persce, 
supra; McQueen v. State, 177 S.W. 
OU Tih Dox. Cray 63 Coun (Zee Wall tuples 
Owen v. State, supra; State v. Bau- 
mann, 278 S.W. 974, 311 Mo. 443. 


[d] Words indicating absence of 
intent.—-(1) “Accidentally.” State v. 


Sauls, 154 S.H. 28, 199 N.C. 193. (2) 
“Thoughtlessly.” State v. Gilbert, 87 
INSG, 627, 42" (Am. Re 6185) 8 C8) oie 


guardedly.” Colson vy. State, 105 S.W. 
50M, da “Lex. Crs Ase: 


16. Ala.—Atwood v. State, 53 Ala. 
508, 510. 


Ark.—Howard v. State, 208 S.Ww. 
293, 137 Ark. 111; Carroll v. State, 28 
Ark. 99. 

Ind.—Ridenour v. State, 65 -Ind. 
411; State v. Judy, 60 Ind. 138 [appr 
State v. Swope, 20 Ind. 106]; Walls 
v. State, 7 Blackf. 572. 

Ky.—Cutsinger v. Com., 7 Bush 392. 

La.—State v. Martin, 31 La.Ann. 
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irrespective of the purpose or motive of accused,’® 
unless the purpose is of a kind permitted by the 


849. 


Miss.—Clark v. City of Jackson, 
124 So. 807, 155 Miss. 668; Strahan v. 
State, 8 So. 844, 68 Miss. 347. 


Mo.—State v. Whitman, 248 S.W. 


937; State v. Keet, 190 S.W. 573, 269 
Mo. 206, L.R.A.1917C 60; (State: iv. 
Morris, 172 S.W. 603, 263 Mo. 339; 


State v. Carter, 168 S.W. 679, 259 Mo. 
849; State v. Hovis, 116 S.W. 6, 1385 
Mo.App. 544; State v. Julian, 25 Mo. 
App. 133. But compare State v. Cas- 
to, 95 S.W. 961, 119 Mo.App. 265; State 
v. Pollock, 49 Mo.App. 445; State v. 
Murray, 39 Mo.App. 127; State v. 
Roberts, 39 Mo.App. 47; State v. Lar- 
kin, 24 Mo.App. 410. 


N.J.—State v. Cortese, 140 A. 440, 
104 N.J.Law 312 [aff 1384 A. 294, 4 
N.J.Mise. 665 (first case) ]. 


N.Y.—People v. Sansa, 154 N.Y.S. 
876, 169 App.Div. 145, 33 N.Y.Cr. 390; 
People v. De Morio, 108 N.Y.S. 24, 123 
App.Div. 665. 

N.C.—State v. Brown, 34 S.E. 
549, 125 N.C. 704; State v. Reams, 27 
S.E. 1004, 121 N.C. 556; State v. Hin- 
nant, 26 S.E. 643, 120 N.C. 572; State 
v. ‘Pigford, 23) Sshy 1825 217 NC aiese 
State v. Dixon, 19 S.E. 364, 114°N.C. 
850 [Loverr State v. Harrison, 93 N.C. 
605]; State v. Woodfin, 87 N.C. 526; 
State v. Speller, 86 N.C. 697; State v. 
Harris, 51 N.C. 448; State v. Hanni- 
bal, 51 N.C. 57. Compare State v. Hr- 
win, 91 N.C. 545; State v. Brodnax, 
91 N.C. .548; State v. Gilbert, 87 N.C. 
527, 42 Am.R. 518 [expl State v. Dix- 
ore supra]; State v. Lane, 30 N.C. 


Okl.—Pierce v. State, 275 P. 393, 42 


Okl.Cr. 272, 73 A.L.R. 833; Shepherd 
v: State, (Cr.) 192 PR. 235. 
Pais ar v. Maloof, 49 Pa.Super. 


Tex.—Titus v. State, 42 Tex. 578; 
Baird v. State, 38 Tex. 599; Slack v. 
State, 296 S:w. 309, 107 Tex Cr Wesk 
Cordova v. State, 97 S.W. 87, 50 Tex. 


Cr. 353;-Raifsnider vy. State, (Cr.) 67 
S.W. 108; {cCauley v. State, (Cr.) 
45 S.W. 576;- Clipton v. State, (Cr.) 
44° SW. 173;" Culp v. State. (Cr) a0 
S.W. 969; Lawson vy. State, (Cr.) 31 
S.W. 645; Reynolds v. State, 1. Tex. 
App. 616. 


W.Va.—State v. Merico, 87 S.E. 370, 
17 W.Va. 314. 

“While there is a diversity of hold- 
ings in the different states, depend- 
ing largely upon varying local stat- 
utes, the great weight of authority 
is to the effect that the intent or pur- 
pose with which the weapon is car- 
ried is not an element of the statu- 
tory offense.’’ People v. Williamson, 
166 N.W. 917, 918, 200 Mich. 342. 


[a] Constitutionality.—“The Leg- 
islature has the undoubted power to 
declare that various acts not thereto- 
fore so shall be criminal without 
proof of other intent as a necessary 
ingredient of the offense than the in- 
tent to commit the prohibited act.” 
People v. Persce, 97 N.E. 877, 878, 204 
ING oro Os 


[b] Acting under unconstitutional 
statute.—A person could not justifi- 
ably carry a concealed weapon in his 
capacity as a private policeman and 
as a member of a so-called private po- 
lice and detective agency incorpo- 
rated for private gain under an un- 
constitutional statute, even though 
he would have had such a right if the 
statute had been valid. Swincher y. 
Com., 72 S.W. 306, 24 Ky.L. 1897. 


[c] Good intent or bad intent of 
the party carrying the weapon is im- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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statute;1™ and this view finds expression in cases 
holding that it is an offense to have or carry a con- 
cealed or other prohibited weapon, though the pur- 
pose in doing so was merely to exhibit it as a curi- 
osity'® or with the hope of selling it,t® to convey it 


material, except to be presented to the 
jury or the court to mitigate or in- 
erease the punishment.” Swincher y. 
Com., 72 S.W. 306, 24 Ky.L. 1897. 


[ad] Belief that law permits carry- 
ing of weapon.—The fact that a per- 
. son believes that he has a legal right 
to carry a concealed pistol is no de- 
fense, when in fact the law gives him 
no such right. State v. Simmons, 56 


Scie 704, 143 N.C. 613; McCallister 
Va Soate, tlé6sSHwe 1154, 55 Tex.Cr. 
392; Chaplin v. State, 7 Tex.App. 87. 


fe] One acting in school play to 
be performed in the future, whose 
part therein required the use of a 
pistol, had no right to carry the pis- 
tol concealed outside the school house 
during the rehearsal of plays in which 
stich person had no part. Preston v. 
State, 63 Ala. 127. 


{f] Im Delaware, (1) the text rule 
was followed, under a statute provid- 
ing for the obtaining of a license to 
carry prohibited weapons. State v. 
Menge, 97 A. 588, 29 Del. 174; State 
v. Ingram, 84 A. 1027, 26 Del. 439. 
(2) Under an earlier statute, however, 
which contained no licensing provi- 
sions, a contrary rule was adopted. 
State v. Iannucci, 55 A. 336, 20 Del. 
193; State v. Costen, 39 A. 456, 17 
Del. 19; State v. Chippey, 33 A. 438, 
14 Del. 583. 


[g] In Georgia, the trend of the 
decisions seems to be toward the 
rule stated in the text, although it has 
been relaxed in some instances. (1) 
Under a statute making it unlawful to 
carry concealed weapons, it has been 
stated without qualification that if a 
pistol was knowingly carried conceal- 
ed, the purpose for so carrying it 
was immaterial. Edwards v. State, 
54 S.E. 809, 126 Ga. 89. (2) Accord- 
ingly, it has been held that the court 
did not err in refusing a charge au- 
thorizing an acquittal if the pistol 
was carried for the purpose of trans- 
portation alone (Hdwards v. State, su- 
pra), and that (3) it was an offense 
to transport a concealed pistol from a 
repair shop, though it was so trans- 
ported for the sole purpose of deliv- 
ering it to the owner (Goldsmith v. 
State, 25 S.H. 624, 99 Ga. 253), and 
that (4) it was likewise an offense 
to carry a concealed pistol to a shop 
for repairs, if the person doing so 
“superadds to his original purpose a 
resolution to suddenly produce and 
use it in making a hostile demonstra- 
tion against one whom he happens to 
encounter while he has the pistol so 
concealed” (Crawford v. State, 21 S. 
E. 992, 94 Ga. 772). (5) Under a stat- 
ute making it unlawful to have or 
earry a pistol about the person with- 
out a license, it has been held that 
the statute was violated by carrying 
a pistol from one’s residence to a 
store solely for the purpose of pawn- 
ing it (Usry v. State, 86 S.E. 417, 17 
Ga.App. 268), and that (6) the stat- 
ute was also violated by carrying a 
pistol with the intent of transporting 
it to its owner, who had previously 
left it at the defendant’s house (Che- 
ney v. State, 73 S.E. 617, 10 Ga.App. 
451), especially (7) ‘if, while on his 
way to the owner, he superadds to 
his original purpose and intention a 
resolution to produce the pistol sud- 
denly and use it, and does so produce 
and use it, in making a hostile dem- 
onstration against one whom he hap- 
pens to encounter” (Morris v. State, 
86 S.E. 462, 17 Ga.App. 271). (8) On 


WEAPONS 


the other hand, the supreme court has 


said that this licensing statute 
“should receive a reasonable con- 
struction.” Strickland v. State, 72 


Sb. 260) leveGan ds oo) Ul. RAN Sa015, 
Ann.Cas.1913B 323. (9) ‘Suppose 
that the owner of a pistol should ac- 
cidentally drop it from the window of 
his dwelling to the street. A narrow 
and literal construction of the act 
might make it penal for him to pick 
it up and carry it into his house.” 
Strickland v. State, supra. (10) “It 
is lawful to sell pistols. But a simi- 
lar construction might make it im- 
possible for the carrier to deliver 
them to the dealer, or the dealer to 
deliver them to the customer. But we 
will not anticipate that any such con- 
struction will be given, but one which 
will carry out the legislative pur- 
pose.” Strickland v. State, supra. 
(11) The Court of Appeals has there- 
fore held that the statute did not for- 
bid the manual possession of a pistol 
for the purpose of examination with 
a view to buying it, even though the 
prospective buyer, while holding the 
pistol in his hand, was temporarily 
called aside by some one who wished 
to speak to him, and stopped about 
twenty feet from the point where he 
had received the pistol, and then re- 
turned and handed it back to the 
prospective seller. Jackson v. State, 
Tt: Seerns hte GanA pp. 142 7okaGh2)) Le 
has been held further that one who 
found a pistol on the road and car- 
ried it home, and a day or two later 
delivered it to the owner when he ap- 
peared and identified it, did not vio- 
late the law. Cosper v. State, 79 S.E. 
94,13 Ga.App. 301. (13) It was early 
held in this state that a person had 
no right to carry a concealed weapon 
contrary to the statute, even though 
his life had been threatened. Brown 
v. State, 72 Ga. 211. (14) Subsequent- 
ly, under a statute prohibiting the 
carrying of pistols and other weap+ 
ons without a license, it was held that 
when the use of a pistol is absolutely 
necessary in an emergency for the 
defense of one’s person, family, or 
property, the temporary ,manual pos- 
session of a pistol for such purpose 
is not a violation of the statute. Har- 
ris v. State, 85 S.E. 813, 15 Ga.App. 
315; Amos v. State, 78 S.E. 866, 13 Ga. 
App. 140. (15) Hence, the carrying 
of a pistol without a license, when 
done to protect defendant’s family or 
prevent adultery with his wife is not 
unlawful (Harris v. State, supra), 
(16) unless the adultery is anticipat- 
ed for a length of time sufficient to 
enable him to procure a license to 
carry the pistol (Williams v. State, 82 
S.E:. 817, 15 Ga.App..311). (17) The 
court of appeals has summed up some 
of the favored cases as follows: ‘We 
are not prepared to hold that, if : 
the carrying was a mere temporary 
incident, due to an emergency of some 
kind, or absolutely necessary for the 
transportation of the property and 
its preservation, or to prevent a 
breach of the peace—perhaps.a homi- 
cide—one who could show a good rea- 
son for not taking out a license, in 
the fact that he had never owned a 
pistol, should be subjected to punish- 
ment for failure to take out a li- 
cense.” Cosper v. State, 79 S.E. 94, 
95, 13 Ga.App. 301. 


[h] Im Iowa under Code Supp. 
(1913) § 4775al1, the object of carrying 
a concealed weapon is immaterial, as 
bearing on the guilt or innocence of 
accused. State v. Williams, 169 N.W. 
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to the buyer?® or to one’s home,”! to procure car- 
tridges for it??.for another’s accommodation,”® to 
return the weapon to the owner after making re- 
pairs,?* or to have or use the weapon in conducting 
a shooting gallery,” in hunting or butchering,?® or 


371, 184 Iowa 1070. But see State v. 
Williams, 29 N.W. 801, 70 Iowa 52 
(where the court said: “The obvi- 
ous purpose of the statute is to for- 
bid the carrying of weapons upon the 
person for any and all purposes: . 
If the weapon was carried “ 
any innocent or lawful purpose, . 
this would be a good defense’’). 
[i] Ignorance of the law is no ex- 
cuse. See Criminal Law § 52. 
Motive distinguished from intent 
see Criminal Law § 43 note 12 [a]. 


for 


17. Shorter v. State, 63 Ala. 129; 
Stroud v. State, 55 Ala. 77; Bell v. 
U.. S. 49. App. D:C. 367) 265-1007: 


State v. Kinney, 114 S.E. 677, 92 W. 
Va. 272; State v. Merico, 87 S.H. 376, 
77 W.Va. 314; State v. Tapit, 44 S.E. 
231, 52 W.Va. 478. See Loggins v. 
State, 186 So. 922, 161 Miss. 272 (‘‘un- 
der the statute (Code [1930] § 855), 
defendant is permitted to show in 
defense as a complete justification for 
carrying the weapon certain defens- 
es”); Jordan v. State, 39 So. 895, 87 
Miss. 170 [foll Whittaker v. State, 
(Miss.) 45 So. 145] (“it is entirely 
lawful to carry a pistol in some in- 
stances’’). 


18. Walls v. State, 7 Blackf. (Ind.) 
572 (six-barrel pistol). 


19. State v. Dixon, 19 S.E. 364, 114 
N.C. 850 [overr State v. Harrison, 93 
NG, 60572 


20. Cutsinger v. Com., 
(Ky.) 392; State v. Brown, 
549, 125 N.C. 704. 


21. State v. Menge, 97 A. 588, 29 
Del. 174 (where a weapon was re- 
turned by the borrower to the owner 
on a public street, and the owner put 
it in his pocket, intending to take it 
to his home very soon, but was ar- 
rested about twenty minutes later, 
while still on the street and before 
going home). Compare infra § 15. 


7 Bush 
34 S.E. 


22. State v. Martin, 31 La.Ann. 
849. Compare infra § 17. 
23. Cutsinger v. Com., 7 Bush 


(Ky.).- 392; 
Ann. 849. 


24. Strahan v. State, 8 So. 844, 68 
Miss. 347. Compare infra §§ 15, 17. 


25. Com. v. Maloof, 49 Pa.Super. 
581. Compare infra § 15. 


26. State v. Hovis, 116 S.W. 6, 135 
Mo.App. 544; State v. Woodfin, 87 
N.C. 526; Titus v. State, 42 Tex. 578; 
Baird v. State, 38 Tex. 599; Raif- 
snider v. State, (Tex.Cr.) 67 S.W. 
108; McCauley v. State, (Tex.Cr.) 45 
S.W. 576; Lawson v. State, (Tex.Cr.) 
31 S.W. 645; Reynolds v. State, 1 Tex. 
App. 616. See People v. Zerillo, 189 
N.W. 927, 219 Mich. 635, 24 A-LiR, 
1115 (“it might be hard to convince 
a real hunter that a revolver is a 
hunting arm’’); Sanderson vy. State, 
5 S.W. 138, 238 Tex.App. 520 [expl and 
dist Schuh vy. State, § 14 note 54 [a]. 
Compare infra § 17. 


State v. Martin, 31 La. 


“The unnecessary carrying of the 
weapons around seems to be the evil 
aimed at by the act, and .. . we 
are? - not prepared to say that 
the use of pistols in hunting is either 
necessary or proper.” Titus v. State, 
42 Tex. 578, 579. See State v. Harris, 
51 N.C. 448 (holding that a free ne- 
gro, who possessed a statutory license 
to carry a shotgun on his own land, 
had no right to take the gun when he 
went hunting off of his own tand). 
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in aiding a peace officer,?” or to have it for the 
protection of property?® or of one’s person?® in con- 
Persons exempted 
from the statutes cannot be prosecuted for exercising 
carry weapons, what- 


sequence of threats of violence. 


their legal right to have or 


ever may have been their purpose or intent. 


Where the prohibit- 
ed act consists of carrying a weapon concealed, it 
is generally held that the weapon must not only be 
intentionally carried,*! but also that it be intention- 
It has also been held, however, 
that the law is violated even when the weapon is 


Carrying concealed weapons. 


ally concealed.?? 


27. State v. Julian, 25 Mo.App. 133 
(where the officer was a special con- 
ee who had been illegally appoint- 
ed 

28. State v. Hannibal, 51 N.C. 57; 
Pierce v. State, 275 P. 393, 42 Okl.Cr. 
272, 73 ALR. 833. 

29. Ark.—Howard v. State, 208 S. 
W. 293, 137 Ark. 111; Carroll v. State, 
28) Ark. 99. 

Del.—State v. Ingram, 
26 Del. 439. 

Mo.—State v. Gibson, 15 S.W.(2d) 
760, 322 Mo. 369; State v. Hogan, 273 
S.W. 1060; State v. Keet, 190 S.W. 
Silo yee OF. Mo. 206, L.R.A.1917C 60; 
State v. Carter, 168 S.W. 679, 259 Mo. 
349. 

N.C.—State v. Woodlief, 90 S.E. 137, 
172 N.C. 885; State v. Speller, 86 N.C. 
697. 

Okl.—Pierce v. State, 275 P. 393, 42 
Okl.Cr. 272, 73 A.L.R. 833; Shepherd 
v. State, (Cr.) 192 P. 235. 


Tex.—Slack v. State, 296 S.W. 309, 
107 Tex Cr. 263. 


W.Va.—State v. Merico, 87 S.H. 370, 
17 W.Va. 314. 

Compare infra § 17. 

“It would be a strange passage in 
the history of legislation to enact 
that it shall be unlawful for any per- 
son to carry concealed weapons about 
his person, except when it may be sup- 
posed he shall have occasion to use 
them.” State v. Speller, 86 N.C. 697, 
701. 

Statutory privilege of carrying 
weapon for defense see infra § 38. 

SO. See infra § 29 et seq. 

[a] Statutory exemption of travel- 
ers did not entitle the lender of a 
pistol to carry it ten or twelve miles 
from the borrower’s home to his own. 
McGuirk v. State, 1 So. 103, 64 Miss. 
209. 

31. 

fa] 
that one having” 


84 A. 1027, 


See cases infra this note. 
Discussion of rule.—‘“‘Suppose 
a pistol concealed 
about his person, and being in the 
state of Alabama, but in immediate 
proximity to the line separating’ that 
state from Georgia, should, by some 
vis major—a hurricane, for example 
—be hurled into Georgia, be picked 
up in the county in Georgia to which 
he was carried by the storm immedi- 
ately upon his coming to earth, and 
the concealed pistol be discovered: 
could he be prosecuted in that coun- 
ty? It would seem not, unless he con- 
tinued to keep the pistol concealed 
for at least some appreciable length 
of time after recovering the control of 
his own movements, so as to make 
the having and carrying of the pistol 
a voluntary act.’ James v. State, 112 
S.E. 899, 900,.153 Ga. 556 [answer to 
certified questions conformed to 113 
S.E. 26, 28 Ga.App. 713]. 

[b] Unknowingly carrying con- 
cealed weapon.—(1) If a person in- 
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carried 
thoughtlessly.*? 


t.3° 


motive.*4 


advertently puts on and wears an- 
other’s coat thinking it to be his own, 
and, without his knowledge, there is 
a revolver in one of the pockets, he 
should be acquitted of a charge of 
carrying a concealed weapon. State 
v. Williams, 169 N.W. 371, 184 Iowa 
1070. (2) It has been said by way of 
illustration that if a prohibited weap- 
on “is placed in the pocket of another 
accidentally, without his knowledge, 
and he is unconscious of carrying it 
concealed,” he would not be guilty. 
State v. Iannucci, 55 A. 336, 20 Del. 


193. (3) It has been said obiter that 
‘Sf the weapon was carried ... inig- 
norance of its real character, .. . 
this would be a good defense.” State 


v. Williams, 29 N.W. 801, 70 Iowa 52. 
[ec] Involuntarily carrying con- 
cealed weapon.—(1) A person arrest- 
ed in one county and carried by the 
arresting officer into another county, 
where a pistol is found concealed on 
his person, is not guilty of carrying 
a concealed pistol in the latter coun- 
ty, but “if he had . regained pos- 
session of the pistol by placing his 
hand upon it, or by changing it from 
one part of his person to another for 
convenient use, after he had gotten 
into the county into which he was 
earried, he would have been liable for 
prosecution in the latter county.” 
James v. State, 112 S.E. 899, 153 Ga. 
556 [answer to certified questions 
conformed to 113 S.E. 26, 28 Ga.App. 
713]. (2) It has been intimated, how- 
ever, that the defendant, if arrested 
on his own premises where he could 
rightfully carry a concealed weapon, 
should request permission to leave it 
at home. State v. Pigford, 23 S.BE. 
182, 117 N.C. 748 (where the defend- 
ant, having been arrested on his own 
premises, was compelled by the officer 
to go with him immediately for trial 
before a justice, who sentenced him 
to jail, and the defendant was then 
taken to the jailer, who found a con- 
cealed pistol. The court said: “If, 
. When arrested, he [defendant] 
had asked to be allowed to leave it 
at home and the officer had refused, 
there would have been some sem- 
blance of a defense, but even in that 
event it would still have been incum- 
bent on the defendant to explain sat- 
isfactorily why he did not carry the 
pistol openly as he had a right to do, 
after leaving his premises, and not 
eoncealed about his person’). 


32. State v. Carter, 168 S.W. 679, 
259 Mo. 349; State v. Pigford, 23 S.E. 
LO 2M WON Om 48) 

[a] “It is intent to conceal and 
not intent to use [a weapon] in any 
particular way, that renders the act 
of-carrying it criminal.” State v. 
Simmons, 56 S.E. 701, 148 N.C. 613. 
See State v. Hinnant, 26 S.B. 643, 120 
N.C. 572 (where the jury were in- 
structed that if defendant put the pis- 
tol in his pocket only to carry it home 
from the place of purchase he was 
not guilty, but if they believed that 
he did so with intent to conceal it 


concealed 
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indifferently, carelessly, or 


[§ 14] (2) Purpose or Motive Considered as 
Material—(a) In General. 
en by some courts in construing statutes prohibiting 
the carrying or having in possession of weapons or 
certain kinds of weapons, is that the purpose or mo- 
tive for doing the act may be material, and that 
it is not unlawful to have or earry a prohibited 
weapon with a harmless or legitimate purpose or 
In applying the rule it would be diffi- 
cult to enumerate all the instances in which a weap- 


Another view, one tak- 


while carrying it, he would be guilty, 
and the court held that the question 
of intent was properly left to the 
jury). 

[b] Word “concealment” (1) im- 
plies an assent of mind and purpose, 
but the word is not a technical one. 
People v. Williamson, 166 N.W. 917, 
200 Mich. 342. (2) “To conceal a 
weapon implies an assent of 
the mind, and a purpose to so carry it 


that it may not be seen.” State v. 
Gilbert,""87- IN:Cy 5275285842" Aumake 
518. (3) An instruction in the same 


language as that quoted supra was 
approved in State v. Jackson, 222 S. 
W. 746, 283 Mo. 18. See State v. Gib- 
son, 15 S.W.(2d) 760, 762, 322 Mo. 369 
(where it was said: ‘In the case of 
Stateovr. Jaekson [supral-- 2 2)tumns 
court approved [the above-mentioned] 
instruction’). (4) “The word ‘con- 
cealed’ - means willfully or know- 
ingly covered, or kept oN Sight.” 
Owen v. State, 31 Ala. 387, 38 


{c] “Knowledge that he ee de- 
fendant] was carrying the weapon 
concealed is equivalent to the 
criminal intent to conceal, which is 
required by the law.” State v. Sim- 
mons, 56 S.E. 701, 703, 143 N.C. 613 
[quot State v. Sauls, 154 SeBh 2850295 
LISON- CL oe 


{d] Thoughtlessly concealing weap- 
on—A merchant who, having just 
bought a pistol at one store for use 
as a sample, carries it from that store 
to another one about three hundred 
yards away for the purpose of having 
the pistol packed with other eoods, 
and thoughtlessly puts it in his 
pocket, not caring and not think- 
ing whether it could be seen or not, 
is not guilty of carrying a conceal-_ 
ed weapon. State v. Gilbert, 87 
529, "42; CAR ies dice See 
State v. Dixon, 19 S.E. 364, 114 N. 
C. 850 (where, in speaking of State 
v. Gilbert, supra, the court said: 


“This decision has been much mis- 
understood’’). 
$3. Fielding v. State, 33 So. 677, 


135 Ala. 56; Barker 
580, 26) Alay Ser 


34 Ark.—Wylie v. State, 199 S.W. 
905, 181 Ark. 572; Cornwell v. State, 
60 S.W. 28, 68 Ark. 447. 


Ga.—Cosper vy. State, 79 S.E. 94, 13 
Ga.App. 301. 

Iil.— Peo. v. Niemoth, 152 N.Ex 537, 
$22) Di. 61. 


N.Y.—People v. 
ST oma O4INOY. es Ores 
146 N.Y.S. 253; 
1386 N.Y.S. 155. 


Philippine.—U. S. v. Mallanao, 6 
Philippine 391. 

Puerto Rico.—People v. Gely,. 37 
Porto Rico 866; People v. Almodé- 
Van, 35 Porto Rico 838; People v. 
GonzAlez, 34 Porto Rico 740. 

Tenn.—Heaton v. State, 
C50N T1308 Henn. 763% 
State, 5 Lea 348. 


v. State, 28 So. 


Rersce, 9 97 5 INH. 
People v. Fallon, 
People v. Pignatoro, 


Moorefield vy. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


169 S.W., 


$14] 


on might be earried innocently and without crimi- 
The purpose being an innocent one, the 
carrying of a prohibited weapon as a mere incident 
of its transportation from one place to another is 
This rule of course does not ap- 
ply if the purpose is one which the courts refuse 
to sanetion,** as in eases where the weapon is ear- 


nality.®> 
not an offense.®® 


ried with an unlawful purpose or 
against another person.*§ 


ditions which sustain the right to 


Tex.—McQueen v. State, 177 S.W. 91, 
76 Tex.Cr. 636; Waterhouse vy. State, 
TBI SS iVie 280). Ge hex Cr, 551 Muller 
v. State, 126 S.W. 569, 58 Tex.Cr. 449; 
Lann v. State, 8 S.W. 650, 25 Tex.App. 
495, 8 Am.S.R. 446. 


W.Va.—State v. Underwood, 109 S. 
BH. 609, 89 W.Va. 548. 


“The ‘act to regulate the keeping 
and bearing of deadly weapons’ . 
should be executed in the spirit for 
which it was intended, for the good 
of the citizen, and not to entrap the 
unwary and unsuspecting, who intend 
no wrong.” Reynolds v. State, 1 Tex. 
App. 616. To same effect Baird v. 
State, 38 Tex. 599, 601. 


“When one not within the specific 

exemption named in [the statute} 

is found carrying a pistol, his 

intent becomes an issue.’ Grant v. 

State, 13 S.W.(2d) 889, 890, 112 Tex. 
Cre eL2'0. 


“If plaintiff in error has violated 
the statute [by driving an automobile 
in which there were firearms lying on 
the floor in back of the front seat], 
then every person who places a load- 
ed revolver im his automobile to car- 
ry it to a place where he can use it 
for target practice, hunting, or other 
lawful purpose is guilty of carrying 
concealed' weapons about his person.” 
Fonte v. Niemoth, 152.N.E. 537, 322 
LOD Rts ie 


35. So said in Page v. 
Heisk. (Tenn.) 198, 201 note. 


Particular illustrations see infra §§ 
15-17. 


36. Maxwell v. State, 38 Tex. 170; 
Grant v. State, 13 S.W.(2d) 889, 112 
em Cr l20: 


37. See Austin v. State, 165 S.W. 
462, 73 Tex.Cr. 492 “If all men were 
permitted to carry a pistol when on 
a lawful mission, this would in ef- 
fect work a repeal of the statute 
against carrying pistols, for nearly all 
men would, nine-tenths of the time at 
least, under such construction, be law- 
fully authorized to carry a pistol”). 


38. Deuschie vy. State, 4 S.W.(2d) 
559,109 Tex-Cr. 355. 


39. People v. Sheldon, 


State, 3 


152 N.E. 


567, 322 Ill. 70; State v. Simon, 203 
N.W. 989, 163 Minn. 317; People v. 
Persce, 97 N.E. 877, 204 N.Y. 397; 


People vy. Grass, 141 N.Y.S. 204, 79 
Mise 457, 29, INoY.Cr. 183. 


[aj] Arkansas statute (1) makes 
it unlawful for any person to “wear 
or carry in any manner whatever, as 
@ weapon, any dirk, pistol,” 
etc. Under this statute, it is essen- 
tiai that the specified instrument be 
carried as a weapon (Wylie v. State, 
199 S.-W. 905, 131 Ark. 572; Carr v. 
State, 34 Ark. 448, 36 Am.R. 15; Has- 
lick vy. U. S., 104 S.W. 941, 7 Indian T. 
707 funder Arkansas statute adopted 
in the Indian Territory]), (2) that 
is, for the purpose of having it con- 
venient for use in fight (Lemmons v. 
State, 20 S.W. 404, 56 Ark. 559; Carr 


Moreover, 
statute expressly requires a specific intent to use the 
weapon as such, the speeifie statutory intent becomes 
an essential ingredient of the offense.*° 


WEAPONS 


Momentary 


intent to use it 


where the | not lost.4é 


If the con- 
carry a weapon 


for a moment’s 


v. State, supra; Paslick v. U. S., su- 
pra); (3) and it is immaterial wheth- 
er the person carrying it intends to 
be the aggressor in a conflict or to 
act only on the defensive (Lemmons 
v. State, supra). 

{b] Montana statute (Rev. Codes 
[1921] § 11354) prevides: (1) “HBvery 
person having upon him a deadly 
weapon with intent to assault an- 
other is guilty of a felony.” (2) Un- 
der this statute, there must be proof 
that the defendant bore the deadly 
weapon for the purpose of committing 
the assault. State v. Hodge, 273 P. 
1049, 84. Mont. 24. (3) The mere pres- 
ence of a weapon on the person at the 
time of an altercation does not war- 
rant an inference of an intent to com- 
mit an assault. State v. Hodge, su- 
pra. (4) Nor does the fact that the 
defendant actually assaulted another 
support a conviction under this stat- 
ute, in the absence of proof that the 
defendant armed himself for the pur- 
pose of committing the assault. State 
v. Hodge, supra. 


40, Deuschle vy. State, 4 S.W.(2d) 
59, 100 Dex. Cr. 355.5 Moore v. State, 
217 S.W. 1636, 86 Tex. Cres 02. 


41. Senstructive or theoretical pos- 
session see infra § 28. 


42. People v. Moll, 
733. 


43. Barnes v. State, 97 S.H. 410, 23 
Ga.App. 6; Davis v. State, 237 S.W. 
925, 91, Tex.Cr. 156; Fuller’ vy. State, 
126 S:W. 569, 58 Tex.Cr. 449; Sander- 
son v. State, 5 S.W. 138, 23 Tex.App. 
520 [expl Schuh v. State, infra note 
54 [a]. See Cathey v. State, 5 S.W. 
137, 23 Tex.App. 492 (holding that a 
conviction for carrying a pistol on or 
about the person was not supported 
by evidence that the defendant, hav- 
ing stopped his wagon and begun to 
search in the end of the wagon for a 
pottle of whisky, picked up his pis- 
tol from a corner of the wagon and 
accused his companions of having his 
whisky, and that defendant then 
searched in his pockets for the whis- 
ky, 1d the pistol in his hand awhile, 
and finally replaced it in the wagon 
and, after finding the whisky, took a 
drink, and drove on). And see Max- 
well v. State, 38 Tex. 170 (dismissing 
a prosecution for carrying a pistol, 
where the court said: “It is contend- 
ed that because the appellant had a 
pisto] in his buggy, and on meeting 
a person with whom he had an alter- 
cation [he reached down in the bug- 
gy. and] took the pistol menacingly 
in his hand, as if to shoot his adver- 
sary, he thereby commits an offense 
under this statute. He may be guil- 


28 Porto Rico 


ty of an assault with a deadly weap- |: 
on, but it does not necessarily follow, 


that he had the weapon unlawfully 
upon his person before committiag 
the assault’). 

[a] Where, twenty-five or thitty 
steps from a club building, defendant 
and his companion, wishing to attend 
a social gathering therein, hitched 
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cease, the right also ceases.*° 


possession.*+ 
against the possessing or carrying of weapons are 
said not to be violated where one has possession 
or control of a weapon only casually*? or momentari- 
ly,*® without any intention of violating the law** or 
controlling the use of the weapon.*? 
this rule is that the dominion of the real owner is 
A temporary and incidental possession 
of this nature may occur when one person disarms 
another,#7 or seizes a weapon not owned by him 


directed 


Statutes 


One reason for 


use in combat.48 Some statutes, 


however, are held to forbid the use of a weapon in 


their team, and defendant, being re- 
quested to do so, carried his com- 
panion’s pistol from the buggy direct- 
ly through an outside door into a bar- 
room separated By a partition and 
door from the ball room, and deposit- 
ed the pistol in the barroom for safe- 
keeping, and later procured the pis- 
tol and took it to the buggy without 
passing into the ball room, it was er- 
ror to refuse an instruction that if 
defendant so carried the pistol, and 
had no intent to violate the law, he 
should be acquitted of carrying the 
pistol into a social gathering. Schroe- 
ger v. State, 99 S.W. 1003, 50 Tex.Cr. 
Lik: 


44. Davis v. State, 
Sim Tex: Crab: 


45. State v. Underwood, 109 S.E. 
609, 89 W.Va. 548. 


“This statute [prohibiting the car- 
rying of weapons] contemplates some 
possession of the weapon more or less 
permanent in its character, Preis) 
other words, a possession of the weap- 
on indicating an intention to control 
its use for at least a short time. We 
do not mean that the intention must 
exist to use it for any unlawful pur- 
pose. If the party who has 
the weapon in his possession has it 
with the intention to centrol its use 
for any length of time, no matter 
what the use may be, then he would 
be guilty.” State v. ‘Underweod, 109 
S.E. 609, 610, 89 W.Va. 548. 


46. Schuh y. State, (Tex.Cr.) 124 
S.W. 908 [expl Sanderson v. State, in- 
fra note 54 [al]. 


47. People v. Persce, 97 N.E. 877, 
204 N.Y. 397. See also infra § 17. 


48. Heaton v. State, 169 S.W. 750, 
130 Tenn. 163 (where the defendant 
was in his office, which was also his 
sleeping apartment, and used a pis- 
tok. .etore nis protection against a 
violent and deadly assault by a law- 
less intruder’); Rees v. State, 263 
Siw GLO OT Oe Dex @rr eb iiiiga nleayea ae. 
State, 192 S.W. 1066, 80 Tex.Cr. 645. 


[a] Rule applie¢d.—(1) Where ac- 
cused, after third’ persons stopped a 
fight which had started when his op- 
ponent struck him, started to move 
away, but seeing his adversary search- 
ing on the greund apparently ‘for 
something to hit him with, accused 
picked up an object which, in the act 
of picking it up, he noticed was a pis- 
tol, and struck his adversary with it 
and then started in pursuit of a hos- 
tile spectator intending to hit him 
with the pistol, which accused threw 
to the ground after it was accidental- 
iy discharged, where thére was evi- 
dence that the pistol was not owned 
by accused and was not brought to 
nor carried from the scene by him, 
and there was no evidence to identify 
the owner, or to explain how the pis- 
tol came to be on the ground. Pyka 
v. State, 192 S.W. 1066, 80 Tex.Cr. 645. 
(2) Where accused did not carry pis- 
tol to place of fight, and it was given 


237 S.W. 925, 
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fight even though it is used for only a moment and 
is discarded immediately afterward.*® 
temporary possession may also occur when a per- 
son picks up a weapon®® or hands it to another to ex- 
amine®? or hold for a moment,®? or to shoot®? at 


some object.°4 
Route of transportation, 


him after fight began. Lilly v. State, 
279 S.W.. 267, 102 Tex.Cr. 606. 


ri Henderson y. State, 91 Ark. 
224. 


50. Johnson v. State, 66 So. 875, 
11 Ala.App. 301. 


51. Davis v. State, 237 S.W. 925, 
91 Tex.Cr. 156; Hicks v. State, 145 S. 
.W. 938, 66 Tex.Cr. 176; State v. Un- 
derwood, 109 S.E. 609, 89 W.Va. 548. 

[a] Rule applied.—(1) Where ac- 
cused, having entered a store, found 
a small derringer, which he at first 
thought to be a toy pistol, between 
two kegs, and picked it up and, after 
snapping it once without result, fired 
both barrels, whereupon the pistol 
was taken from him. Hicks v. State, 
La5ie Saw. (9388, 66.) TexiCrs 176. ~ (2) 
Where accused, having been employed 
by the proprietor to attend a candy 
stand at a social gathering, picked 
up the proprietor’s pistol and held it 
for a moment, perhaps merely through 
idle curiosity, and then replaced it, 
was held not guilty of having or car- 
rying the pistol about his person. 
Brooks v. State, 15 Tex.App. 88. (3) 
Where possession of a weapon is for 
the purpose of a casual examination 
under the direction of the owner in 
order to gratify the owner’s pride in 
the weapon. State v. Underwood, 109 
S.E. 609, 89 W.Va. 548. 


52. Wallace v. State, 200 S.W. 836, 
82 Tex.Cr. 658. 


[a] Where the lawful possessor 
of a pistol, wishing to speak with his 
wife at a nearby social gathering, 
handed the pistol to his companion 
and started in the direction thereof, 
but had walked only a short distance 
when, having seen two Officers ap- 
proaching his companion, who had 
started toward a fence a few feet 
away, he immediately returned and 
took back his pistol, there was not 
an unlawful carrying of the pistol 
by his companion. Wallace v. State, 
200 S.W. 836, 82 Tex.Cr. 658. 


[b] Keeping weapon for thirty or 
forty minutes.—Where the owner of 
a pistol attended a dance and handed 
the pistol to one of his friends, asking 
him to take care of it or put it away 
while he was dancing, the friend, who, 
after having the pistol in his posses- 
sion for thirty or forty minutes, pass- 
ed it to another visitor for safe-keep- 
ing rather than to some one in con- 
trol of the house where the dance 
was in progress, was guilty of unlaw- 
fully carrying the pistol. Kmiec v. 
State, 2 S.W.(2d) 252, 108 Tex.Cr. 604. 


53. People vy. Moll, 28 Porto Rico 
733; Guy v. State, 170 S.W. 303, 74 
Tex.Cr. 620; Hicks v. State, 145 S.W. 
938, 66 Tex.Cr. 176; Fretwell v. State, 
LOGS Wi 83%, 52) Tex. Cr. 0499. 


{a], TWlustrations.—(1) Where the 
accused took a revolver from another 
and, having fired it in order to at- 
tract the attention of the police to 
a street fight, immediately returned 
the weapon, he did not violate the 
law. People v. Moll, 28 Porto Rico 
733. (2) Where the accused was rid- 


For later cases, developments and changes in the law see Annotations, 


loitering and delay. 
While the route taken for an innocent transporta- 
tion of weapons within the rule should be a prac- 
ticable route®® it is not necessary that it be the short- 


WEAPONS 


A harmless 


viation.®°® 


est or most practicable route.®*® 
mate reason for taking a particular route,®’ the 
transportation must proceed without undue delay or 
interruption,®® or unnecessary or unreasonable de- 
There should be no diversion of one’s 


[§ 14 


There being a legiti- 


course or a turning aside, stopping by the wayside 


ing bareback on a mule in company 
with two other youngsters, one of 
whom, being the owner of a pistol, 
handed it to the accused and told him 
to shoot it, whereupon the accused 
fired it three times and then dropped 
the pistol, which was immediately re- 
stored to its owner, the accused was 
not guilty of carrying the pistol. 
on v. State, 170 S.W. 308, 74 Tex.Cr. 


54. Sanderson y. State, 5 S.W. 138, 

Tex.App. 520. 
[a] Shooting at rabb?.—HEvidence 
that the owner of a pistol, riding with 
the defendant along a road going 
after wood, handed the pistol to de- 
fendant when a rabbit jumped up, and 
asked him to shoot the rabbit, where- 
upon defendant took the pistol, walk- 
ed a step or two, shot at the rabbit, 
and returned the pistol, did not sup- 
port a conviction for unlawfully car- 
rying the pistol. Sanderson v. State, 
5 S.W. 1388, 23 Tex.App. 520 [dist 
Schuh y. State (Tex.Cr.) 124 S.W. 
908, on the ground that “the posses- 
sion of the weapon was momentary 
and for an innocent purpose, and the 
dominion and control of the owner 
and person carrying same was not 
lost’). 

55. Waterhouse v. State, 124 S.W. 
O3oseDL bexCL7090 


[a] Going in Supoeite direction.— 
NS 3 v. State, (Tex.Cr.) 43 S.W. 
992. 

56. Waterhouse v. State, 138 S.W. 
386, 62 Tex.Cr. 551; Brent v. State, 
123 S.W. 5938, 57 Tex.Cr. 411; Granger 
v. State, (Tex.Cr.) 98 S.W. 836. See 
Rasberry v. State, 160 S.W. 682, 72 
Tex.Cr. 13 (‘fa direct or reasonable 
route’’). 


57. ‘Brent vy. State, 
57 Tex.Cr, 411. 


58. Cassi v. State, 216 '‘S.W. 1099, 
86 Tex.Cr. 369; Crain v. State, 153 S. 
W. 155,169 Tex.Cro55. 


59. Due v. State, (Tex.Cr.) 57 S. 
W.(2d) 849; Baggett v. State, (Tex. 
Cr.) 20 S.W.(2d) 774; Anderson ‘vy. 
State, 259 S..We, 572, 96> Tex Cr. 578 
Walker. v. State, 248 S.W. 1074, 93 
Tex.Cr. 592; Jones v. State, 238 S.W. 
661, 91 Tex.Cr, 240; Cassi v. State, 
216 S.W. 1099, 86 Tex.Cr. 369; Mays 
v. State, 101 S.W. 233, DL Y Lexar ies 
Cordova v. State, 97 Sw. 87; 50) Tex. 
Cr. 363;" Cruz vy. State; «(Tex/Grs) 16 
S.W. 435; Zollicoffer v. State, (Tex. 
Cr.) 43 S.W. 992; Snider v. State, 
(Tex.Cr.) 43 S.W. 84; State v. Hunter, 
17 S.E. 307, 37 W.Va. 744 [dist State 
v. Kinney, infra note 62 [a]. 


[a] Where two or three years 
elapsed after the defendant had ac- 
quired a pistol as a gift at his home, 
he had no right, having changed his 
domicile in the meantime, to carry 
the pistol after that length of time 
from the place of gift to his new 
domicile. State v. Merico, 87 S.E. 370, 
77 W.Va. 314. 


60. Due v. State, 
W.(2d) 849; 


23 


123 S.W. 593, 


GRex Cr )ioiersy 
Rasberry v State, 160 S. 


or loitering for the pursuit of pleasure or other mat- 
ters,°° nor to display®? or fire’? the weapon upon 
the ‘public street,®* or on the premises of another 


W682; 72, Mex:Cri 135. Robertsiiv- 
State,.131, S.W.« 3205) 60" Mex. Cry mis 
Cordova v. State, 97 S.W. 87, 50 Tex. 
Cr... 3533 Snider (vi uState, (Tex. Crs) 
43 S.W. 84; Banks v. State, 105 S.W. 
821, 52 Tex.Cr. 167. 


[a] Going into public assembly.— 
ee ‘“ State, 125 S.W. 919, 58 Tex. 
r. 340. ~ 


{bj Stopping at barber shop.—An- 
matey v. State, 259 S.W. 571, 96 Tex. 
r. 578. 


{c] Stopping at saloon.——Garrison 
v. State, 114 S.W. 128, 54 Tex.Cr. 604. 


[d] Pledgee (1) may t carry 
weapon around the ticle hper ood for 
other purposes not authorized by law. 
Sanders v. State, (Tex.Cr.) 20 S.W. 
556. (2) Nor may he carry a pledged 
pistol from the place where he had 
acquired it to a point beyond his 
home and to mingle with a public 
gathering at that point for several 
hours, and until 11 or 12 o’clock at 
night, with the pistol on his person, 
even though he earried it there solely 
to give the pledeor an opportunity to 
redeem it that night as the pledgor 
had said he would do. Crain v. State, 
153).S.Wi. 155, 69 Tex,Cr. 55. 


61. Roberts v. State, 131 S.W. 
60" TexCre Tit: 

Displaying weapon as constituting 
Offense see infra §§ 66-75. 

62. Brent v. State, 
57 Tex.Cr. 411. 

[a] Discharging pistol in garage 
near home.—A statute authorizing 
the buyer of a pistol to carry it un- 
loaded from the place of purchase to 
his home was not violated, nor was 
the continuity of the journey broken, 
by the fact that the buyer, having 
carried the pistol by automobile from 
the store to his garage situated thir- 
ty five or forty yards from his dwell- 
ing house but on a noncontiguous 
lot, loaded the pistol while in the 
garage and fired it several times, and 
then carried it unloaded to his house, 
though this does not mean that the 
buyer could leave the pistol in the 
garage for any considerable length 
of time and then rightfully carry it 
ibe his residence. State v. Kinney, 114 


321, 


S.E. 677, 92 W.Va. 272 [dist State v. 
Hunter, supra note 59]. 

{b] Accidentally dischar. a 
pistol while experimenting or “mon- 


keying’ with it on the way home from 
the place where it has been repaired 
does not render the carrying unlaw- 
ful. Morris v. State, 163 S.W. 709,. 
Nobex OPiig 7s 


[c] That a pistol was loaded, and’ 
was fired off by the buyer who was 
carrying it home from the place of 
purchase, is immaterial. bod: v. 
State, 2 S.W. 810, 21 Tex.App. |427: 
Pressler v. State, 19 Pex Moo 52, 53: 
Am.R. 383. 


Shooting fixearms as constituting 
offense see infra §§ 76-80. 


63. Bremt v. State, 123 S.W. 598,. 


DG Lem Cris 41, 


same title and section number. 


123 S.W. 593,- 
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§§ 14-15] 


person;** but a deviation or a stopping or turning 
aside for reasonable or necessary purposes may be 


permissible.*® 


[§ 15] (b) Carrying to Owner or One Entitled to 
Under the general rule above stat- 
ed,®? it has been held that the mere act of carrying 
a weapon to its owner®® or to any other person en- 
titled to its possession,®® is not an offense. 
same principle, the owner of a weapon who chang- 


Possession. ®® 


WEAPONS 
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to his new residence,’° or to his permanent residence 
from a temporary one.™! 


And an owner who finds 


himself in the possession of a weapon when away 


On the 


es his place of abode has a right to take the weapon 


64. Roberts v. State, 131 S.W. 321, 
60 Tex.Cr. 111. 

65. Bolt v: U. S., 2 F.(2d) 922, 55 
App.D.C. 120; Elson v. State, 254 S. 
W. 800, 95 Tex.Cr. 341. 

[a] Person who is stopped by an- 
other and engaged in conversation 
for a few minutes, and then crosses 
the street at the request of a third 
person, at whom he shoots after the 
third person has begun to throw brick 
bats at him, is not guilty of unlaw- 
fully carrying a pistol, where he has 
not deviated from the nearest route 
from his place of business to his 
home. Bowles v. State, 147 S.W. 
869, 66 Tex.Cr. 550. 


{b] Short deflection from ithe 
route being traveled by the original 
owner of a pistol who was taking it 
directly to the store of a merchant 
to whom he had traded the pistol, 
the deflection occurring when such 
original owner unexpectedly met his 
father-in-law on the street and there- 
upon went with him from the street 
to the rear end of a store where they 
engaged in a dispute during which 
the son-in-law exhibited the pistol, 
did not constitute a violation of the 
law. Head v. State, 175 S.W. 1062, 76 
Tex.Cr. 496. 


{e] Carrying pistols from store to 
store from the place of purchase in 
the same town in search of suitable 
ammunition before the buyer carried 
them to his home did not violate the 
law. Waddell v. State, 37 Tex. 354. 


[dj] Demanding explanation of in- 
stt.—A person who had exchanged a 
rifie for a pistol and was carrying the 
pistol home had a right to stop at 
the prosecutor’s house, which was 
directly on the road, to ask for an 
explanation of an insult committed, 
or reasonably believed by him to have 
been committed, toward his wife, and 
he had the further right of defending 
himself with the péstol if attacked. 
Quinn v. State, (Tex.Cr.) 96 S.W. 
33. 


fe] BRetracing one’s steps for two 
blocks in order to buy some tobacco 
while returning home with a repair- 
ed pistol is too slight a deviation to 
make the carrying unlawful. Morris 
Westate, 6s S.W:, 709, .73 Tex.Cr. 67. 


[f] Stopping to buy groceries.— 
Where a servant, having bought a 
pistol, carried it to his master’s place 
where he worked, and was told by the 
master to take it home, whereupon he 
started by a practicable route to his 
home, the mere fact that he stopped 
en route at the place where he usual- 
ly traded for the purpose of buying 
groceries would not make him guilty. 
Waterhouse v. State, 138 S.W. 386, 
62 Tex.Cr. 551. 


[g] That quarrel occurred be- 
tween the original owner of a pistol 
and his father-in-law whom such 
original owner accidentally encoun- 
tered while carrying the pistol to the 
person to whom he had traded it, to- 
gether with the fact that he exhibit- 
ed the pistol during the course of the 
quarrel, would not make him liable 
for violating the pistol law. Head v. 


State, 175 S.W. 1062, 76 Tex.Cr. 496. 


{h] Se2lf-defense.—W here the 
owner of a pistol in the hands of a 
prospective buyer, on being informed 
that the latter did not want it, re- 
trieved the weapon and started back 
to his place of employment by the 
ordinary traveled route, stopping at 
two places on the way in an endeavor 
to sell the pistol, and, when attacked 
by a person armed with a knife, ex- 
hibited the pistol as a means of pro- 
tection, there was no violation of the 
law. Fields v. State, 78 S.W. 932, 45 
Tex.Cr. 563. 

[i]. Stopping to eat lunch on the 
way home and remaining in the res- 
taurant for twenty or thirty minutes 
did not constitute a deflection. Mays 
v. State; 101 S.W. 233,-54-Tex:Cr. 32: 


66. Carrying weapon home from: 
Repair shop see § 17. 
Pawnshop see § 17. 


ee ee ammunition is sold see 
Sil. 

67. See supra § 14. 

68. Knoble vy. State, 273 S.W. 594, 
100 Tex.Cr. 341; Anderson v. State, 
259 S.W. 571, 96 Tex-Cr. 578; Taylor 
v. State, 179 S.W. 1161, 77 Tex.Cr. 587; 
Fuller v. State, 126 S.W. 569, 58 Tex. 
Cr. 449; Sanders vy. State, (Tex.Cr.) 
20 S.W. 556. 

[a] Carrying a pistol eighteen or 
twenty feet to deliver it to the owner, 
a peace officer, under the belief that 
the officer had imadvertentiy left the 
pistol in the vehicle from which he 
had just alighted, is not unlawful. 
eur v. State, 126 S.W. 569, 58 Tex. 

r. 449. 


69. Banks v. State, 105 S.W. 821, 
Ha Tex. Cr, 167. 


70. Brown vy. State, 261 S.W. 773, 
97 Tex.Cr. 402. 


fa] Where parents separated, a 
daughter who had lived with them 
until the separation, and who then 
chose to live with her mother in a 
new home, had a right to carry the 
mother’s pistol from the former home 
to the new one, and an instruction ac- 
cording her such right only if she 
was carrying the pistol for the sole 
purpose of complying with a message 
from her mother requesting the 
daughter to bring the pistol and oth- 
er effects to the new home was too 
narrow. Knoble v. State, 273 S.W. 
594, 100 Tex.Cr. 341. 


71. Campbell v. State, 11 S.W. 8382, 
28 Tex.App. 44. 


72. Jarrett v. State, 281 S.W. 872, 
103 Tex.Cr. 447; Bowles v. State, 147 
S.W. 869, 66 Tex.Cr. 550; Mathonican 
Vv. State, HOZOS WwW. 11235 5h Dex: Cr: 
471; Cordova v. State, 97 S.W. 87, 50 
Tex Ora. S53. 


{a] Owner, having left pistol with 
prospective buyer, who concluded not 
to purchase, would have a right to 
call for it and carry it back to his 
home. Jarrett v. State, 281 S.W. 872, 
103 Tex.Cr. 447 (where it was said 
that the evidence perhaps raised an 
issue for the jury as to whether the 
owner of the pistol unnecessarily de- 


from home may properly carry it to his home’? if 
he acts in good faith’® or for a legitimate purpose.** 
Moreover, a person having a right to keep or leave 
a weapon at a particular place,‘*® such as his place 
of business,’® may carry’ or send*® the weapon to 
that place from some other place,—for example, 


flected from his journey home, or 
loitered about the streets before 
starting home). 


73. Moore v. State, 217 S.W. 1036, 
86 Tex.Cr. 502. 

[a] Seeking antagonist.—The own- 
er of a weapon, who arms himself 
and seeks a particular antagonist, 
cannot justify such conduct on the 
theory that he had a right to carry 
the weapon from his place of busi- 
ness to his home, and that his route 
home brought him into contact with 
his adversary. Moore v. State, 217 S. 
W. 1036, 86 Tex.Cr. 502. 

74 McQueen v. State, 177 S.W. 91, 
76 Tex.Cr. 636. -See Kirby v. State, 
133 S.W. 682, 61 Tex.Cr. 1 (where a 
bartender, who had been cleaning up 
the saloon on Sunday, was allegedly 
taking the pistol in question to his 
home for the purpose of sale). 

[a] Carrying money.—The  pro- 
prietor of a grocery and restaurant, 
having closed his place of business 
and started home with one hundred 
fifty dollars on his person, had a 
right to carry a pistol from his place 
of business to his home. Bowles v. 
State, 147 S.W. 869, 66 Tex.Cr. 550. 


[b] Self-defense.—A person who, 
while attempting to expel an offender 
from his home, is struck down by a 
heavy object in the offender’s hands, 
has a right to go to his place of busi- 
ness and get his pistol to protect him- 
self in forcing the offender to leave 
his house, if he has a reasonable ap- 
prehension of death or serious bodily 
injury. McQueen vy. State, 177 S.W. 
$10) 76s Tex Cr 1636" 


[c] Mere purpose of having pistol 
with him would not justify a person 
in carrying it from his home to his 
farm, or from farm to farm, and back 
and forth, habitually or even occa- 
sionally. Taylor v. State, 229 S.W. 
5520 896 Tex. Cr. Ata: ‘ 

75. Cross references: 


Carrying weapon to place for repairs 
see infra § 17. 

Carrying weapon to place where am- 
munition is sold see infra § 17. 


76. Burns v. Texas Midland R. R., 
(Tex.Civ.App.) 167 S.W. 264; Hare v. 
State, 160 S.W. 79, 71 Tex.Cr. 395. 


5 a exempted by statute see infra 
42. 

77. Cassi v. State, 216 S.W. 1099, 
86 Tex.Cr. 369; Hare v. State, 160 S. 
W. 79, 71 Tex.Cr. 395; Ellias v. State, 
144 S.W. 1139, 65 Tex.Cr. 479 [appr 
Bowles v. State, 147 S.W. 869, 66 Tex. 
Cr. 550]; :Boissean v. State, (Tex. 
App.) 15 S.W. 118. 


78. Cassi v. State, 216 S.W. 1099, 
86 Tex.Cr. 369; Huff v. State, 102 S. 
W. 407, 51 Tex.Cr. 441. 


{a] Employee, being directed by 
his employer or the employer’s wife 
to carry a pistol from one of the em- 
ployer’s places of business to anoth- 
er where the pistol was to be kept, 
may lawfully do so, if he follows the 
usual and customary route, and does 
not loiter on the streets. Cassi v. 
State, 216 S.W. 1099, 86 Tex.Cr. 369. 


24 [68 C.J.] 


from his home‘® or place of business.®° 
such places should not be 
bona fide.®? 


One who has borrowed a 
Weapon may properly carry it to his residence ;*? 
and he may earry or send it back to the lender** or 
The lender himself, whether 
the loan of the weapon was bona fide or not,°* may 
send for it,*7 or go to get the weapon,** and carry 


ing of a weapon between 
habitual,*1 and must be 


Borrowers and lenders. 


to the lender’s home.®® 


it to his home®® or elsewhere.®® 
Buyers or donees. 


79. (Cassi:yv. State, 216 S.W. £099; 
86 Tex.Cr. 369; Hare v. State, 160 S. 
W. 79, 71 Tex.Cr. 395; Hllias v. State, 
LAA S We 1139565 Tex.Cr.7 479° Lappr 
Bowles v. State, 147 S.W. 869, 66 Tex. 
Cr. 550]; Boissean vy. State, (Tex. 
App.) kb SW. | 118. 


80. Cassi v. State, 216 S.W. 1099, 
86 Tex.Cr. 369; Hare v. State, 160 S. 
W. 79, 71 Tex.Cr. 395; Huff v. State, 
102 S.W. 407, 51 Tex.Cr. 441. 

[a] Garrying pistol to store pur- 
suant to the direetions of one’s em- 
ployer to take the pistol from the 
employer’s store and leave it at sich 
other store in the same town so that 
the employer could get the pistol on 
the following day is no offense. Huff 
vy. State, 102 S.W. 407, 51 Tex.Cr. 441. 

81. Cassi v. State, 216 S.W. 1099, 
86 Tex.Cr. 369; Payne v. State, 204 
S.W. 765, 84 Tex.Cr. 2; Banks v. State, 
(Tex.Cr.) 98 S.W. 242; Culp v. State, 
(Tex.Cr.) 40 S.W. 969; Chambers v. 
State, 30 S.W:' 857, 34 Tex.Cr., 293, 
Skeen v. State, (Tex.Cr.) 30 S.W. 218 
[reh op 30 S.W. 554, 34 Tex.Cr. 308]. 


82. Cassi v. State, 216 S.W. 1099, 
86 Tex.Cr. 369. 


[a] Use of pistol in self-defense 
when the owner of the pistol, carry- 
ing it from his house to his store, 
encountered a person who had threat- 
ened to kill him, did not make the 
carrying unlawful. Ellias v. State, 
144 S.W. 1139, 65 Tex.Cr. 479. 

83. See cases infra this note. 

[a] Having weapon at railroad 
station, where the borrower was wait- 
ing for a train for his home, was 
lawful. Farris v. State, 251 S.W. 224, 
94 Tex.Cr. 306. 


[b] That borrower turned hack 
when, after starting home with the 
borrowed pistol by the most practi- 
cable route, he unexpectedly came 
upon his brother engaged in an en- 
counter with a third person, where- 
upon he fired two shots and then re- 
turned to his brother’s store to see 
whether or not his brother had been 
injured by his antagonist, and left 
the pistol at the store for a day or 
two before taking it home, showed 
no violation of the law. Wilson y. 
State, 216 S.W. 881, 86 Tex.Cr. 356. 


84. Drawhorn v. State, 27 S.W.(2d) 
DAO LD. Rex Cra 359: 

85. Due v. State, (Tex.Cr.) 57 S.W. 
(2d) 849; Veal v. State, 125 S.W. 919, 
58 Tex.Cr. 340. 

86. Engman y. State, 135 S.W. 565, 
61 Tex.Cr. 496. 

87. Engman v. State, supra. 


88. Engman v. State, supra; Rob- 


A prohibited weapon, having 
been made the subject of sale,°! barter,®? or gift,®* 
or having been surrendered in payment of a debt,°* 
may be bona fide®® carried from the place of pur- 
chase, to the new owner or to his home.®® 


Finder of a weapon likewise may pick it up®* and 


WEAPONS 


The carry- 


against statutes 


erts y. State, 131 S.W. 321, 60 Tex.Cr. 
EM, 

89. Rosebud v. 
LOGS Es, hex, @rnua6Ke 

$0. Roberts v. State, 131 S.W. 321, 
60 Tex Creaiiit, 

[a] Carrying to gunsmith.—The 
lender, having gone to the borrower’s 
house and obtained the borrowed 
weayvon, may then take it to some con- 
venient gunsmith for repairs, but 
may not turn aside for a different pur- 
pose. Roberts v. State, 131 S.W. 321, 
GO DexiCr whlas 


Right to take weapon to repair 
shoy see infra § 17. 


91. Wylie v. State, 
TIA KS 72 sell vs he Ses ecG Dies 
100%. 49) ADp. D.C. 73675) Cheistian |v. 
State, 37 Tex. 475; Waddell v. Skate, 
37 Tex. 354; Waterhouse v. State, 
138° SW. 386,062 ex.Cr. 515. Gar- 
rison v. State, 114 S.W. 128, 54 Tex.Cr. 
604; Granger v. State, (Tex.Cr.) 98 
S.W. 836; West v. State, 2 S.W. 810, 
21 Tex.App. 427; Pressler v. State, 
19 Tex.App. 562, 53 “Am.R. 3835” State 
Vv. Kinney, 114 S.B2 677, 92° WeVa. 2725 
State iv. Hunter, ii Sy 30%, 37) Ww. 
Va. 744. 


92. Gates v. 


State, 2207 “Sow. 


LO OTESAWie oo105 


State, 200 S.W. 841, 
82 Tex:Cr. 655; Head v. State, 175 S. 
Wim 106276 Mex Or. 14:96. Quinn “ye 
State, (Tex-.Cr.) 96 S.W. 33. 


93. Kellum v. State, 147 S.W. 870, 
66 Tex.Cr. 505; State v. Merico, 87 
S.E. 370, 77 W.Va. 314. 


945) Bolt vw. Un Ss 202) 9225 b> 
App.D.C. 120; Elson v. State, 254 S. 
W. 800, 95 Tex.Cr. 341. 


95. (Bolt vy. UaS., 20BSC20) 49225755: 
App.D.C. 120; Upton v. State, 26 S. 
1 ie DUIS, Biche Mate Ohgs Pisa ls 


96. Wylie v. State, 199 S.W. 905, 
PSAOMAMIKY “bere ODViSticn ave Ss tacese onl 
Tex. 475; Elson v. State, 254 S.W. 800, 
95 Tex.Cr. 341; Gates v. State, 200 
Siw.) (84 82) MesaiCr, 6 bbs) eileade ave 
State, 175 S.W. 1062,:76 Tex.Cr. 496; 
Kellum v. State, 147 S.W. 870, 66 Tex. 
Cr. 505; Waterhouse vy. State, 138 S. 
W. 386, 62 Tex.Cr. 551; Garrison v. 
State, 114 S.W. 128, 54 Tex.Cr. 604; 
Granger v.-State, (Tex.Cr.) 98 S.W. 
836; Quinn v. State, (Tex.Cr.) 96 S. 
W338; (West, v. State, 2 > S.W. 810; 
21 Tex.App. 427; Pressler v. State, 
LO Mex. App. ib2er be) ben Amuse  Osee 
See Waddell v. State, 87 Tex. 354 
(apparently holding that the buyer of 
two pistols, having carried them from 
the place of purchase to one or more 
places in the same town for the pur- 
pose of obtaining ammunition, and 
then carrying them to his home about 
fifteen miles away, was a traveler 


[§§ 15-17 


carry it with him to his home,®® even though, before 
taking it home, he proceeds to the place to which 
he was going at the time of the finding.®® 

Pledgee commits no offense by simply carrying 
the pledged weapon to his home. 

[§ 16] (c) Carrying to Public Authorities. One 
who is carrying or in possession of a prohibited 
weapon with no other object than to surrender it to 
the police or other authorities does not offend 


dealing with the carrying or pos- 


session of weapons, if, within a reasonable time, he 
surrenders the weapon,? or complies with the stat- 
utes leensing or regulating its possession.? 
- [§ 17] (a) Other Purposes or Motives. 


ing the rule above stated,* a weapon may be lawfully 
transported as an article of merchandise for delivery 


Apply- 


within an exemption in the statute). 

[a]. West Virginia statute (1) 
making it an offense to carry a pis- 
tol without a license provides: ‘‘Noth- 
ing herein shall . prevent a 
person from carrying . .. a re- 
volver or other pistol unloaded from 
the place of purchase to his home or 
place of residence.” Code (1913) ¢ 
148 §—% (sec. 5291). (2) In Staterv. 
Merico, 87 S.E. 370, 77 W.Va. 314, the 
court assumed for the purpose of the 
decision that the word “purchase’’ in 
the statute was used in its technical 
sense as including a gift. 


[b] In District of Columbia, the 
statute contains a provision similar 
to the West Virginia statute, except 
that it is immaterial whether the pis- 
tol is loaded or unloaded. Bell v. U. 
S., 265 F. 1007, 49 App.D.C. 367. 


Ce] Question for jury.--Where a 
pistol, having been sold, was put ina 
suit case which the seller then plac- 
ed in a truck, and the buyer rode 
in the truck to his home, it was for 
the jury to say whether the buyer 
was carrying the pistol as a weapon. 


ee v. State, 199 S.W. 905, 131 Ark. 
97. Johnson v. State, 66 So. 875, 11 


Ala.App. 301. 


$8. Tucker v. State, 232 S.W. 796, 
89 Tex.Cr. 655; Meeking v. State, 148 
S.W. 309, .67 Tex.Cr. 69; Mangum v. 
State, 15 Tex.App. 362. 


99. Tucker v. State, 232 S.W. 796, 
89 Tex.Cr. 655; Mangum v. State, 15 
Tex.App. 362. 


1. Mays v. State, 101 S.W. 283, 51 
Mex Grsis2. 


Pledgor carrying weapon to his 
home see infra § 17. 


2. U.S. v. Mallanao, 6 Philippine 
391; People v. Almodévar, 35 Porto 
Rico 838. 


8. U.S. v. Mallanao, supra. 


{a] If defendant, having wounded 
another, was carrying to police head- 
quarters from the scene of the as- 
sault, for the purpose of turning over 
to the police, the weapon with which 
ho had inflicted the wound, he should 
not be convicted for such carrying. 
People v. Almodévar, 85 Porto Rico 


[b] ‘Bhe fact that a person steps 
from his own land into the road to 
Surrender a weapon to officers for 
whom he has sent after committing a 
homicide in self-defense does not con- 
vert the lawful carrying of the weap- 
on into a crime. People v. Borges, 
23 Porto Rico 486. 

4 See supra § 14. 


——= 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 77] 


to a person entitled to its possession, or at a place 
where the possession thereof is lawful.® 


Carrying to have repairs made. Applying the 
rule above stated,® it has been held that statutes 
denouncing the carrying of weapons are not violated 
by taking a weapon to a particular place with the 
intention of having it repaired,’ or by subsequently 
ne the weapon away and returning home with 
it. 


Carrying to pledge or sell.2 Applying the rule 
above stated,*® it has been held that a pledgor, hav- 
ing redeemed or repossessed a pledged weapon, is 
permitted to carry it from the place where it was 
pawned or redeemed to his home, whether the home 
be a temporary or a permanent one.'' No offense 
is committed by carrying a weapon to one’s home 
for the purpose of sale,1? or by taking the weapon 
to a specified place with the expectation of selling 
it+® or delivering it to the buyer.‘* If the sale*® or 
delivery'® is not consummated, the seller or pros- 
pective seller may return with the weapon to his 
home or elsewhere, such as his place of employ- 
ment. 


Carrying to procure ammunition. Applying the 
rule above stated,!? it has been held that it is not 


5. State v. Roberts, 39 Mo.App. UT 
47; State y. Larkin, 24 Mo.App. 410|S.W.(2d) 774. 
[both expl and dist State v. Hovis, [a] 


116 S.W. 6, 135 Mo.App. 544]; State 
wv. Brown, 34 S;H. 549, 125 N.C. 704; 
State v. Dixon, 19 S.B. 364, 114 N.C. 
850 [expl State v. Brodnax, 91 N.C. 


543]. pistol, 


WEAPONS 


Baggett v. State, (Tex.Cr.) 20 


Stoppixg at a town for fifteen 
or twenty minutes which the pledgor 
of a pistol, who was riding home in an 
automobile being driven by another, 
spent in walking around, leaving the 
which he had previously 
deemed, lying in the back of the auto- 


[68 C.J.] 25 


a violation of the law to carry a firearm to a store 
or other place for the purpose of obtaining ammuni- 
tion for it, or to carry it from such place to one’s 
home.+8 


Possession and carrying by workmen. Applying 
the rule above stated,'® it has been held that a per- 
son whose work necessitates the use of a tool or 
implement of such a nature that it may constitute 
a weapon is not guilty of violating a statute for- 
bidding the carrying or possession thereof,?° unless 
he possesses or uses the implement outside of his 
employment?! when he is not engaged in working.” 


Possession and carrying for hunting or butcher- 
ing.2® Applying the rule above stated,?* it has 
been held by some courts that a prohibited weapon, 
such as a pistol, may be lawfully carried for the 
purpose of hunting?® or killing an animal.?® 


Possession by pawnbrokers. Applying the rule 
above stated,?* it has been held that statutes malk- 
ing it unlawful for any person to have in his pos- 
session designated weapons under certain condi- 
tions have been interpreted as being inapplicable 
to such weapons in the possession of a pawnbroker 
as unredeemed pledges on the date when the stat- 
utes went into effect.?§ 


Rico 740. 

22. People v. Gonzélez, supra. See 
People v. Santiago, 34 Porto Rico 766 
(upholding the conviction of a woman 
for having in her possession a bar- 
ber’s razor intending to carry it on her 
person). Compare People v. Criscuoli, 
149 N.Y.S. 819, 164 App.Div. 119, 32 N. 
WiCry 1725 (holdins; thateawrazonent 


re- 


6 See supra § 14. 


7. People v. Gely, 37 Porto Rico 
866; Greer v. State, 136 S.W. 451, 
62 Tex.Cr. 81; Roberts v. State, 131 
SW. e21, 60! Tex.Cr.’ 1411; Britton =v. 
State, 124 S.W. 684, 57 Tex.Cr. 583, 
136 Am.S.R. 1000; Fitzgerald v. State, 
106 S.W. 365, 52 Tex.Cr. 265, 124 Am, 
S.R. 1095; Underwood v. State, (Tex. 
Gr) 29 S.W. 777;) Impson y. State, 
(Tex.App.) 19 S.W. 677. See Andrews 
v. State, 3 Heisk. (Tenn.) 165, 8 Am. 
R. 8 Compare supra § 13. 


[a] Cleaning pistol. — The owner 
of a pistol may carry it from his resi- 
dence to his storehouse or place of 
business for the purpose of cleaning 
it. Boissean v. State, (Tex.App.) 15 
S.W. 118. 


{[b] Taking razor to barber shop 
for sharpening was not a violation of 
oe law. People v. Gely, 37 Porto Rico 

66 


[c] West Virginia statute (1) pro- 
vides “that nothing herein shall pre- 
vent any person from carrying any 
Such weapon (and if it be a 
revolver or other pistol unloaded) 

to F a place of repair 
and back to his home or residence.” 
Code (1913) c 148 § 7 (sec. 5291). (2) 
Under this statute, a person may law- 
fully carry his own weapon, but not 
the weapon of another, for the pur- 
pose of having it repaired. State v. 
Tapit, 44 S.E. 281, 52 W.Va. 473. 


8 Rivera v. State, 280 S.W. 580, 
103 Tex.Cr. 297; Morris v. State, 163 


Saw. 209%. a, Lex.Cro 673 Greer’ vy. 
State, 136 S.W. 451, 62 Tex.Cr. 81; 
Britton v. State, 124 S.W.- 684, 57 


Tex.Cr. 583, 136 Am.S.R. 1000; Brent 
v. State, 123 S.W. 593, 57 Tex.Cr, 411. 
Compare supra § 15. 


9., when Sey by pledgee to his home 
see supra § 14 
10. See supra § 14. 


mobile, was not such a delay or de- 
flection as to make the carrying un- 
lawful. Baggett v. State, (Tex.Cr.) 
20 S.W.(2d) 774. 


12. Kirby v. State, 133 S.W. 682, 
GL Nex: Ore: 


13. Zollicoffer v. State, (Tex.Cr.) 
43 S.W. 992. 

14. Snider vy. State, (Tex.Cr.) 43 
S.W. 84. 

15. “Rieldsy vw.) State, (lex Cras 
S.W. 932; Zollicoffer v. State, (Tex. 
Cr.). 43 S.W. 992. 

16. Snider v. State, (Tex.Cr.) 43 
S.W. 84. 

17. See supra § 14. 

18. Waddell v. State, 37 Tex. 354 


(apparently holding that the owner of 
certain pistols, in carrying them 
fifteen miles to his home, was exempt 
as a traveler); Rines v. State, (Tex. 
Cr.) 38 S.W. 1016. See Andrews v. 
State, 3 Heisk. (Tenn.) 165, 8 Am.R. 
8. Compare supra § 13: 


[a] Stopping momentarily at a 
store on his way home from a place 
to which the owner had taken an otd 
pistol of a peculiar design to procure 
cartridges for it, and exhibiting the 
pistol at such store as a curiosity, did 
not make the carrying unlawful. 
Rines v. State, (Tex.Cr.) 38 S.W. 1016. 


19. See supra § 14. 

20. People v. Gonzdélez, 34 Porto 
Rico 740. 

[a] “fhe machete is primarily a 
farming implement and... no 


crime is committed when it is carried 
by a person for farming purposes, but 
the history of many crimes in Porto 
Rico and of the war of independence 
of Cuba shows that it is also a terrible 
arm for offense and defense.” People 
v. Rivera, 35 Porto Rico 499, 500. 


21. People v. Gonzalez, 34 Porto 


newly purchased by a barber for use 
in his trade, and if not intended or 
serrated on the edge, thereby render- 
ing it unfit for use in shaving, was not 
a “dangerous knife” within ‘the pur- 
view of the statute). 


[a] Cigar maker may be convicted 
for carrying on his person a cigar- 
maker’s knife between 1 and 2 a. m. 
People v. Gonzalez, 34 Porto Rico 740. 


23. Having hunting weapons: 
At prohibited time see supra § 5. 
By aliens see supra § 6. 

24. See supra § 14. 


25. People v. Niemoth, 152 N.E. 
5387, 322 Ill. 51; Moorefield v. State, 
5 Lea (Tenn.) 348. 


26. Cornwell v. State, 60 S.W. 28, 
68 Ark. 447 [quot Moorefield v. State, 
5 Lea (Tenn.) 348]. 


Compare supra § 13. 


[a] Killing hogs.—If the defend- 
ant carried a pistol three miles from 
his residence, going through the 
woods and following bypaths, and 
not traveling on the public road, al- 
though he might have done so, for the 
sole purpose of killing hogs, he should 
be acquitted. ‘Cornwell vy. State, 60 
S.W. 28, 68 Ark. 447. 


27. See supra § 14. 


28. People v. Fallon, 146 N.Y.S. 253 
(holding in accordance with the text 
statement in view of statutes allow- 
ing pawnbrokers to sell prohibited 
weapons under certain restrictions, 
and in view of both a statutory and 
contractual requirement that pawn- 
brokers hold unredeemed property for 
at least a year, inasmuch as an in- 
terpretation which would penalize a 
pawnbroker for holding such unre- 
deemed weapons would impair the ob- 
ligations of the contract). 


26 [68 C.J.] 


Disarming another. 


not violated.?9 


Protecting life or property. Where a person is 
confronted with sudden and imminent danger, and 
is threatened with felonious assault, or his property 
is about to be taken under circumstances amounting 
to a felony, it is not unlawful to have a pr ohibited 
weapon for the protection of life®® or property.** 
But if his property has already been taken, his right 
to procure and carry a,weapon with a view to ar- 


29. Gibbs v. State, 156 S.W. 687, 
70 Tex.Cr. 278; Baker v. State, 134 S. 
W. 686, 61 Tex.Cr. 193. See Myatt v. 
State, (Tex.Cr.) 24 S.W. 27. (if the 
defendant found his brother, a deputy 
sheriff, in danger of becoming excited 
over a horse race, so that he might 
use his pistol, and therefore dis- 
armed him, the defendant should have 
deposited the pistol with some one un- 
til the deputy could again be trusted 
with it). See also People v. Persce, 
97 N.E. 877, 204 N.Y. 397 (a statute 
making it unlawful to possess certain 
weapons “clearly should not be con- 
strued to mean a possession . 
which might result temporarily and 
incidentally from the performance of 
some lawful act, as disarming a 
wrongful possessor’). 


{a] If defendant, when a fight oc- 
curred, during which a pistol was 
fired, picked up the pistol from the 
ground where the contestants were 
struggling for its possession, and, 
having carried the pistol into his 
neighbor’s house, tried unsuccessfully 
to leave the pistol with a person at- 
tending a dance there, after which the 
defendant, without offering to leave 
the pistol with any member of his 
neighbor’s family, took it to his own 
home about a mile or a mile and a 
half away in order to prevent a shoot- 
ing, and the next morning carried the 
pistol back and returned it to the own- 
er, defendant did not carry it unlaw- 
fully. Baker v. State, 134 S.W. 686, 
61 Tex.€r,, 193, 


30. People v. Pignatoro, 136 N 
155, 26 N.Y.Cr. 531. 


{a] In Tenmessee, (1) the owner of 
a pistol, while he cannot carry or 
sell it, may keep it in his residence or 
place of business for his protection 
(Osborne v. State, 92 S.W. 853, 115 
Tenn. 718, 5 Ann.Cas. 797 [quot Heaton 
v. State, 169 S.W. 750, 130 Tenn. 163]), 
and hence (2) may use it, in his resi- 
dence or place of business, for his pro- 
tection against a violent and deadly 
assault by a lawless intruder (Heaton 
v. State, supra). (3) A person has no 
right to arm himself, however, even 
for the sole purpose of self-defense. 


es 


Heaton v. State, supra; Coffee v. 
State, 4 Lea (Tenn.) 246. See An- 
drews v. State, 3 Heisk. (Tenn.) 165, 
188 (“The real question Hie P18 


not the right of self-defense, : 

for that is conceded by our law to its 
fullest extent, but the right to use 
weapons, or select weapons for such 
defense, which the law forbids him 
to keep or carry about his person. 
If this plea could be allowed as to 
weapons thus forbidden, it would 
amount to 2 denial of the right of the 
Legislature to prohibit the keeping of 
such weapons; for, if he may law- 
fully use them in self-defense, he 
may certainly provide them and keep 
them for such purpose; and thus the 
plea of right of self- defense will draw 


When the act of carrying 
or possessing a weapon is merely the incidental re- 
sult of having disarmed another person, the weapon 
being retained to prevent injury, the statutes are 


WEAPONS 


ease.?? 


[ss 17-18 


[§ 18] c. Weapons Prohibited—(1) In General. 


jurisdiction. 


“firearms,”°° or 


with it, necessarily, the right to keep 
and use everything for such purpose. 
Admitting the right of self- 
defense, Sit pe SC ILE every 
good citizen is bound to yield his pref- 
erence as to the means to be used, to 
the demands of the public good; and 
where certain weapons are forbidden 
to be kept or used, . . » in order 
to the prevention of crime—a great 
public end—no man can be permitted 
to disregard this general end, and 
demand of the community the right, in 
order to gratify his whim or willful 
desire, to use a particular weapon. 
. The law allows ample means 
of self- defense, without the use of the 
weapons proscribed”). 
Persons fearing attack as expressly 
exempted see infra § 38. 
31. Peopie v. Pignatoro, 136 N.Y.S. 
155, 26 N.Y.Cr. 531. See Lann vy. State, 


8 S.W. 650, 25 Tex.App. 495, 8 Am. 
S.R. 445 (facts stated infra § 40). 
[a] Night watchman. — (1) 


“Where a person is in the nighttime 
lawfully guarding and protecting his 
own property or that of another, and 
has in a sudden emergency or in im- 
minent peril procured a revolver, as 
the defendant did in this case, and 
shoots off the same to attract the 
attention of the police, for protection 
of himself and his property, in his 
case the possession of such revolver 
is not unlawful, even without a li- 
cense.” People v. Pignatoro, 136 N.Y. 
SHeLoS 159, eo Nay. Cr noe ln Ga) tana 
night watchman is not exempt from 
prosecution for carrying a pistol when 
not on duty. Robison v. State, 280 S. 
We itGn los Wex@r. Lai 


32. Wilson v. State, 151 S.W. 804, 
GSeTexrermsi2: 

33. Wilson v. State, supra. 

34. See cases infra this note. 

[a] “Arm” is synonymous with 
“weapon,” in the sense of something 
that may be used for purposes of of- 


fense and defense. People v. Vadi, 34 
Porto Rico 441, 442. 


[b] Pistol or revolver is an “axm”’ 
or “weapon,” and does not cease to be 
one by becoming temporarily inef- 
ficient, or because it is unloaded, for 
as long as it has the general char- 
acteristics and appearance of a pistol 
it is one. People v. Cortés, 37 Porto 
Rico 34; People v. Alonso, 35 Porto 
Rico 435. 


[ec] Gun is an “arm.’—People vy. 


Santini, 36 Porto Rico 344. 


[d] Shotgun, even though unload- 
ed, is a prohibited ‘‘arm.” People v. 
Esteves, 36 Porto Rico 369. 


[e] Knife is an “arm,” and the 
length of the blade has no decisive 
importance, where the knife is not a 
penknife or pocketknife excepted by 
the statute if the blade does not ex- 
ceed three inches in length. People 


In determining whether the carrying or possession © 
of a particular weapon is unlawful in any jurisdic-_ 
tion, reference must be had to the statutes of that — 
In the notes may be found enumera- 
tions of certain weapons that have been held pro- 
hibited within the meaning of the terms 
“instruments”*® or “weapons” ge 
erally,?7 employed in’ statutes to designate forbia- 


gen- 


v. Gonzalez, 36 Porto Rice 47. 

{f] Machete may constitute a pro- 
hibited ‘“‘arm.” People v. Rivera, 35 
Porte Rico 499. 

{g] Razor, though primarily an 
“arm,” may, when used for offense 
and defense, fall within the statutory 
prohibition. People v. Acevedo, 34 


Porto Rico 489 [foll People v. Guz- ~ 


man, 37 Porto Rico 889 (holding that 
a barber’s razor is an “arm’’)]. See 
People v. Santiago, 34 Porto Rico 766 
(upholding a conviction where a 
woman owned a barber’s razor and 
took it into her possession intending 
to carry it concealed on her person). 


fh] Air guns are not “arms” for 
offense and defense, but are used in 
sports and by boys in play. People 
v. Rodriguez, 35 Porto Rico 253, 256. 


“Arms” defined generally see supra 
§ 1. See also supra § 3. 


35. See cases infra this note. 


{a] Unleaded firearm (1) may ee 
within the _ prohibition. Com. 
Sweitzer, 21 Pa.Dist. 807. (2) A sae 
ute making it unlawful for any per- 
son to go into any public assemblage 
having upon or about his person any 
kind of firearms ‘“‘or other similar 
deadly weapons,” or to carry any such 
weapon when intoxicated, clearly de- 
fines a firearm as a deadly weapon 
(State v. Baumann, 278 S.W. 974, 311 
Mo. 443), and hence (8) it is an of- 
fense to carry a pistol when intoxi- 
cated, even though it does not appear 
that the pistol was loaded (State v. 
Riles, 204 S.W. 1, 274 Mo. 618); and 
similarly (4)-a firearm carried con- 
cealed on or about the person contrary 
tora preceding clause of the same 
statute is a “dangerous or deadly 
weapon” though it does not appear 
that such firearm was loaded (State 
Vv. Baumann, supra; State v. Riles, 


supra); State v. Morris, 172 S.W. 603, 
263 Mo. 339). 
[b] Air pistol is not a firearm.— 


People v. re midt, 222 N.Y-:S. 647) 227 
App.Div. 


[e] eso of projectile when fired 
from a pistol held irrelevant on ques- 
tion whether the pistol was a firearm. 
People v. Schmidt, 222 N.Y.S. 647, 221 
App.Div. 77. 


“Firearms” defined generally see 


Supra § 1. See also supra § 3. 


36. People vy. Acevedo, 34 Porto 
Rico 439 (‘instrument’”’ used in a 
statute prohibiting the carrying of 
any arm or instrument with which 
bodily injury may be caused, ‘“‘instru- 
ment” is used in the same general 


sense as “arm” or “arms’’). 
37. See cases infra this note. 
[a] Revolver (1) is a weapon 


(State v. Williams, 29 N.W. 801, 70 
Iowa 52), and (2) as such is danger- 
ous per se (People v. Alonso, 35 Porto 
Rico 435). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


resting the wrongdoer depends on the facts of ee 
No such right exists if he knows that an- 
officer of the law is within calling distance, or may 
be obtained as readily as a weapon.*? 


“arms. oom 


od wey 


den weapons. 


The lawmaking body not infrequent- 
ly designates by name the weapons or instruments 


WEAPONS 


which may not be possessed or carried,?* such as 


“Weapon” 
supra § 1. 


“Dangerous or deadly weapons” sce 
infra § 20 


3s. See statutory provisions, 


defined generally see 


39. [a] “Billy” defined 8 C.J: p 
1109. 
40. [a] Blackjack is “ ‘a bludgeon. 


likes weapon consisting of a lead slug 
attached to a leather thong. The 
more carefully constructed black 
jacks contain a spring within the 
handle which serves to ease the effect 
of the impact upon the wrist of the 
one who wields the weapon. The 
blackjack has the reputation of being 
a characteristic weapon of - urban 
gangsters and rowdies.’” People v. 
Brown, 235 N.W. 245, 253 Mich. 537, 
82 A.L.R. 341 [quot Hncyc. Britan- 
nica]. 


[b] “What is a blackjack? We do 
not know it by judicial cognizance. 
It is not named as a prohibited weap- 
on in [the statute specifying a billy 
among other dangerous and deadly 
weapons]. . . There is a vari- 
ance, . unlesS Wwe can _ say 
judicially that a ‘blackjack’ is a billy, 
and thus fit it to the indictment, which 
does allege the ‘carrying of a billy. 
‘ » It would be a stretch of 
judicial cognizance to say that a 
blackjack is a billy. . . . The At- 
torney General admits that he cannot 
find ‘blackjack’ judicially defined in 
the books. He says that the Century 
Dictionary defines it as a small 
bludgeon, and it defines ‘billy’ as a 
short bludgeon. . . Therefore he 
argues that a billy and blackjack oe8 
synonymous. This process , : 
inconclusive; but, though correct, is: - 
court to know these things without 


proof?” State v. Lett, 60 S.E. 782, 783, 
63 W.Va. 665. 
41. [a] “The word ‘bludgeon’ 


seems to have a commonly accepted 
meaning. Webster’s New Internation- 
al Dictionary defines it as ‘a short 
stick, with one end loaded or thicker 
and heavier than the other, used.as 
an offensive weapon’; the Century 
Dictionary as ‘a heavy stick, par- 
ticularly one with one end loaded or 
thicker and heavier than the other, 
used as an offensive weapon’; the 
New English Dictionary as ‘a short 
stout stick or club, with one end load- 
ed or thicker and heavier than the 
other, used as a weapon’; and 1 Words 
and Phrases, First Series, p. 812, as 
‘a short stick with one end loaded, 
used aS a weapon’; and the New 
Standard Dictionary, as ‘a short club 
commonly loaded at one end or bigger 
at one end than the other, used as a 
weapon.’ These numerous definitions 
have also received legal recognition 
Reit ace Ged. opr. 1180.7? People v. 
Visarities, 222 N.Y.S. 401, 403, 220 
App.Div. 657. 


{[b] Part of a boy’s basebail bat, 
larger and heavier at the lower end 
than. at the upper, is a bludgeon. 
People v. McPherson, 115 N.E. 515, 220 
Neve w2o: 


[ec] An iron bar about twenty 
inches long and three-eighths to one- 
half of an inch in diameter is not a 
bludgeon within the statute. People 
v. Visarities, 222 N.Y.S. 401, 220 App. 
Div. 657 (“it would follow, if the 
people’s contention is sound, that one 
in possession of a piece of crowbar, 
heavy wrench, hammer, or other simi- 
lar piece of iron or heavy material 
capable of use aS a weapon could be 
convicted. Such a result was 


never within the contemplation of the 
Legislature’’). 

42. See Cockrum v. State, 24 Tex. 
394, 402 (‘‘The gun or pistol may miss 
its aim, and when discharged, its dan- 
gerous character is lost, or diminished 
at least. The sword may be parried. 
With these weapons men fight for the 
sake of the combat, to satify the laws 
of honor. The bowie knife 
differs from these in its device and 
design; it is the instrument of almost 
certain death’’). 

[a] “Arkansas toothpick” is a 
slang term for bowie knife.—Knox v. 
State, 6 S.W.(2d) 318, 157 Tenn. 120 
[cit Webster New Int. D.]. 

{b] “Bowie knife’ is defined (1) 
by the Texas statute as ‘any knife 
intended to be worn upon the person 
which is capable of inflicting death 
and not commonly known as a pocket 
knife’? (Pen. Code [1911] art 1027), 
and (2) by the lexicographers as “a 
knife with a strong blade from 10 to 


15 inches long, double edged near the 


point; used as a hunting knife and 
formerly as a weapon in the south- 
western part of the United States. 
Also by extension, any large sheath 
knife’ (Phenix v. State, 281 S.W. 
567, 103 Tex.Cr. 443 [quot Webster 
Int. D. (where bowie knife is defined 
as “a knife with a strong blade from 
10 to 15 inches long, a single edge, 
and with its back straight throughout 
most of its length and then curved 
concavely to the point, to which the 
edge curves convexly’”’)]). (3) Hence, 
a knife manufactured and sold for 
purposes of offense and defense is not 
necessarily a bowie knife. Phcenix 
v. State, supra. (4) The term “bowie 
knife,” however, includes a knife in a 
scabbard, the blade of which is about 
nine inches long and the handle four 
or five inches long, contended to be a 
butcher knife. Mireles v. State, 192 
S.W. 241, 80 Tex.Cr. 648. 


[c] “fhe proof shows that bowie 
knives are of different sizes, according 
to the fancy or strength of the per- 
son who may design to wield them, 
but all and every one of them calcu- 
lated to produce death at a blow.” 


Haynes v. State, 5 Humph. (Tenn.) 
120, 123. 
[ad] Knife from fifteen to elghteen 


inches long and of a deadly character, 
which by unskilled persons wouid be 
called a bowie knife, but by con- 
noisseurs a Mexican pirate knife, said 
by some of the witnesses to differ 
from a bowie knife which is larger, 
broader, and heavier than the pirate 
knife, is a knife resembling a bowie 
knife in size within the meaning of 
a statute prohibiting a knife or weap- 
on resembling a bowie knife or Ar- 
kansas toothpick in form, shape, or 
size. Haynes v. State, 5 Humph. 
(Tenn.) 120. 


[e] Knife eleven inches long, in- 
cluding the blade and handle, and 
having the shape of what is com- 
monly known as a butcher’s knife, 
old, and worn down somewhat on the 
sharp side in the middle of the blade, 
and coming to a sharp point, is a 
knife ‘‘of like kind or description” as 
a bowie knife within the meaning of 
the statute. Brewer v. State, 21 So. 
355, 113 Ala. 106. 


{f] Knife which is unlike a bowie 
knife in all its essential particulars is 
not a knife ‘fof like kind or descrip- 
tion’”” as a bowie knife within the 
statutory prohibition, although “it 
might be, that a knife which, in some 
of its essential particulars, was un- 
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billies,?® blackjacks,*® bludgeons,*1 bowie knives,*? 
brass knuckles,** 


daggers,** dangerous knives,*° 


like a bowie knife, might be a knife 
of like kind | and description with a 
bowie knife.” Sears v. State, 33 Ala. 
347 (containing testimony descriptive 
of a bowie knife, given by a witness 
who “‘had known what bowie knives 
were for 17 years’ ”’). 


{g] Knife which opens and shuts, 
and is not too large to be carried in a 
trousers pocket as pocketknives are 
ordinarily carried, is not within a 
statute prohibiting “a bowie knife, 
Arkansas toothpick, or other knife 
or weapon of like form, shape, or 
size.” Knox v. State, 6 S.W.(2d) 318, 
157 Tenn. 120 [quot Haynes v. State, 
5 Humphr. 120 (where it was argued 
that the provisions of the statute just 
quoted were “too indefinite; and that 
absurd consequences must follow its 
enforcement, for [the carrying of] a 
small pocketknife would 
subject the offender to its penalties. 
To this it is to be answered, that the 
eas of such a knife is ‘not with- 

3 . the spirit and meaning of 
the law [intended] . to guard 
against the destruction of human life, 
by prohibiting the wearing, heavy, 
dangerous, destructive knives, the 
only use of which is to kill’’)]. 


43. [a] Brass Enuckles mean 
steel or any other metal knuckles. 
Harris vy. State, 3 S.W. 477, 22 Tex. 
App. 677 (“the words ‘brass knuckles,’ 
as used in the statute, ak See 
nify a certain weapon used for of- 
fense and defense, worn upon the 
hand to strike with, as if striking 
with the fist. This weapon, when first 
known and used, was commonly made 
of brass, but is now made of steel, 
platinum, or other heavy metal, as 
well as_ brass. The word 
‘brass’ is used to designate the weap- 
on, not to specify the metal of which 
it must be made’). 


44. [a] “A dagger has been de- 
fined as any straight knife to be worn 
on the person which is capable of in- 
flicting death, except what is com- 
monly known as a ‘pocketknife.’ 
‘Dirk’ and ‘dagger’ are used synony- 
mously and consist of any straight 
stabbing weapon. . . They may 
consist of any weapon fitted primari- 
ly for stabbing. The word dagger is 
a generic term covering the dirk, 
stiletto, poniard, etc. and 

was not used ihn the statute 


in a narrow or technical sense.’’ Peo- 
ple vi Ruiz, 268 Po 836) 837,.. 88) Cal, 
Century 


ay 582 [eit Standard D.; 


[b] Bayonet, part of which is filed 
off, resembling a dagger in every par- 
ticular, except that a dagger is more 
pointed and not quite so heavy, is a 

‘dagger’ or “dirk” within the stat- 
ute. People v. Ruiz, 263 P. 836,-88 
Cal.App. 582. 


45. [a] Under a statute prohibit- 
ing a dagger, dirk, or dangerous knife, 
(1) “the qualification ‘dangerous 
does not mean a knife which could 
be put, or rather perverted, to a use 
dangerous to one attacked, put to that 
kind of knife which, like a dirk or 
dagger, ts ‘primarily designed as a 
weapon.’ People v. Cricuoli, 141 N. 
YS. 855,157 App Div.’ 201, 29 iNs%.Cr: 
412. (2) Hence, the term dangerous 
knife does not include a razor though 
a razor is defined generally as a knife, 
being further defined as a knife used 
for shaving, and so ordinarily at least 
its use is not akin to that of a dagger 


or dirk. People v. Criscuoli, 149 N. 
YS) 7819) 9164 App: Div sea kon eon -eNE Ne 
Cr. 172; People v. Criscuoli, supra. 


(8) Nevertheless, a nicked razor, that 
is, one which has its edge indented 
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dirks,*® sand elubs, machetes,‘ razors,*® stilettos,*® 
slung shots,°° swords, and other particular instru- 
ments, including, in more recent times, bombs,*! ma- 
chine guns,®? and sawed off shotguns.°* 
is usually the case, the statutes specifically name 
certain probibited weapons, and conelude with a 
general prohibition against other unnamed instru- 
ments or weapons,°* the courtS, in ascertaining the 
scope of such a general prohibition, frequently in- 
voke the doctrine of ejyusdem generis.®° 
tate the offense the weapon involved must answer 
the description of one of the prohibited instruments 


or weapons.°® 


[§ 19] (2) Pistols.57 


or serrated after being subjected fo 
heat, thus making it totally unfit to 
be used for the normal purpose of a 
razor, may constitute a ‘‘dangerous 
knife.’’ People y. Criscuoli, supra. 

[b] The “blade” of a folding pock- 
etknife, which, if the blade is less 
than three inches long, brings the 
knife within an exception in a stat- 
ute prohibiting the carrying of cer- 
tain arms, is that part of the knife 
which works on a rivet in the handle, 
and hence the length of the blade 
should be ascertained, not by meas- 
uring simply the cutting part, but by 
measuring fromthe vart where the 
tang of the steel fits into the handle 
of the knife. People v. Pefia, 34 Por- 
to Rico 72 (‘a sword or a dagger 
may penetrate up to the hilt and a 
pocketknife may penetrate up to the 
handle’’). 


Workman’s knife carried 
working hours see supra § 17. 


46. See People v. Ruiz, 263 P. 836, 
88 Cal.App. 582. See also definitions 
of “dagger” supra note 


wat “Wachete” defined see 38 C.J. p 
329. 


438. See Com. v. Sweitzer, 21 Pa. 
Dist. 807; State v. Workman, 14 S.E. 
OleOle OWeVias S00, o Uae sunktA, ae OSs 
See also Claiborne v. Chesapeake & 
O. Ry. Co., 33 S.E. 262, 264, 46 W.Va. 
363 (“the razor was undoubtedly add- 
ed to this section [of a statute mak- 
ing it unlawful to carry certain weap- 
ons] on account of the proneness of 
the Americanized African to carry 
and use the same as a deadly weapon. 
To such the razor is what the machete 
is to the Cuban. it is his implement 
of livelihood in time of peace, and 
his weapon of destruction in time of 
Wil sae i 0 "THER EXCUSE ~ i. 5 
that he was carrying such razor to 
shave himself while in the country, 
is not a legal one. The car- 
rying of a razor about ‘the person is 
forbidden for any purpose except for 
self-defense against the known and 
threatened danger of death or great 
bodily harm from another person’’). 


after 


“Razor” defined generally see 52 
(Quah, Tay llabisy is 
49. See definition of “dagger” su- 


pra note 44, 


50. [a] A piece of rubber hose 
about 21 inches long and 1% inches 
in diameter, one end of which is plug- 
ged with a piece of wood 3% inches 
long and the other with a similar 
piece 1% inches long, is per se a 
deadly weapon of like character as 
a slung shot within the meaning of 
a statute providing that whoever 
shall have in his possession any slung 
shot or other deadly weapon of like 


Some statutes sometimes 
specifically prohibit the carrying or possession of 
pistols or revolvers, or of pistols and other dangerous 


WEAPONS 


Where, as 
Statutory 


To consti- 


character shall be guilty of a misde- 
meanor. Schwarz v. Poehimann, 178 
Ill.App. 235. 

“Slung shot” defined generally see 
By (Om ray (es 


51. “Bomb” defined see 8 C.J. p 
1142. 
52. [a] Statutory definition.—‘ ‘A 


machine gun is a weapon of any de- 
scription, irrespective of size, by 
whatever name known, loaded or un- 
loaded, from which a number of shots 
or bullets may be rapidly or auto- 
matically discharged from a maga- 
zine with one continuous pull of the 
trigger.” ~N.. Y--Pen. L.7§ 1897, 


53. See Bucks v. State, 36 S.W. 
(2d) 892, 162 Tenn. 406. 


54 See statutory provisions. 
55. See Statutes § 581. 
[a] Whe words “any instrument 


with which bodily injury may be 
caused,” (1) as used in a _ statute 
amending an act prohibiting the car- 
rying of. specified weapons, are lim- 
ited to weapons, i. e., instruments in- 
tended for offense or defense, like or 
Similar to the weapons enumerated in 
the amended act, for otherwise the 
statutory prohibition would extend to 
many objects or instruments not in- 
tended for offense or defense, such as 
searf pins, hatpins, paper weights, 
whips, ete., since it is possible to 
cause bodilv injury with all of them, 
and even death with some. People 
v. Cruz, 34 Porto Rico 305. (2) The 
quoted words therefore do not in- 
clude a rawhide whip. People v. 
Cruz, supra. 


“Other dangerous or deadly weap- 
ons” see infra § 20. 


56. People v. Visarities, 
401, 220 App.Div. 657. 


[a] Khus, where the statute pro- 
hibits a certain weapon, or a weapon 
or instrument of like kind or de- 
scription, a weapon which, in all its 
essential particulars, is ‘unlike the 
prohibited weapon, is not within the 
purview of the statute. Sears v. 
State, 33 Ala. 347. 

57. Within statutes prohibiting: 
“Dangerous or deadly weapons’’ see 

infra § 20. 

“Wirearms” see supra § 18. 
“Weapons” see supra § 18. 

58. See statutory provisions. 

[a] Carrying army sized pistol, 
such as is commonly used in the army 
or navy, was not prohibited by the 
Arkansas statute. Holland v. State, 
838 Ark. 560. 


[b] Carrying navy pistel in scab- 
bard on a saddle while riding along a 


222 N.Y.S. 


[§§ 18-19 


or deadly weapons, or of pistols and other firearms, 
or which prohibit the carrying, as a weapon, of any 
pistol except the army or navy pistol, 
be carried openly or uncovered and in the hand.** 
language of that nature constitutes a leg- 
islative nee that a pistol is at least prima 
facie*® or presumptively®® a dangerous weapon, 
other words, it is a dangerous weapon per se.°* 
particular form or shape is necessary to constitute 
a pistol®? within the purview of such statutes. 
revolver is a pistol,®* and a shotgun is an arm of the 
same nature as a revolver.*+ 


Unloaded or defective pistols. 
dealing specifically with pistols, a «onviction may 
be had for unlawfully having or carrying a pistol, 
even though the pistol is unloaded®> or is loaded with 


which must 


in 


No. 
A 


Under statutes. 


public road, was held to be indicta-- 


ble. Barten v. State, 7 Baxt. (Tenn.) 
105. 
[ec] An instruction that defendant 


is guilty if he carried a pistol which 
was not such a pistol as is used in 
the army or navy of the United 
States, or if he carried such a pistol 
as is used by the army or navy of the 
United States, but did not carry it un- 
covered and in his hand, correctly 
states the law. Blacknall v. State, 
EVO SOW LT 195) 9 0 Ark Foie 

[dq] An early Georgia statute 
made it unlawful to carry any con- 
cealed pistol, except horseman’s pis- 


tols. Puryear v. State, 44 Ga. 221. 

59. State v. Rector, 40 S.W.(2d): 
639, 642, 328 Mo. 669. 

60. State v. Tapit, 44 S.E. 231, 52 
W.Va. 473. 

Gl. State v. Nyhus, 222 N.W. 925, 


176 Minn. 238; State v. Rector, 40 


S.W.(2d) 639, 644, 328 Mo. 669. 

62. People v. Anderson, 260 N.Y.S. 
329, 236 App.Div. 586. 

{a] Instrument resembling a foun- 
tain pen made of very heavy metal 
and intended primarily for the dis- 
charge of tear gas but capable of 
exploding gunpowder and projecting 
a missile is a pistol within the stat- 
ute. People v. Anderson, 260 N.Y.S. 
329, 236 App.Div. 586. 

[b] Miniature shotgun was held 
not to be a pistol. Burks v. State, 36_ 
S.W.(2d) 892, 162 Tenn. 406. 


63. Schraeder vy. State, 162 N.E. 
647, 28 Ohio App. 248. 
[a] Revolver, automatic pistol, 


and pistol carrying single cartridge 
occupy substantially the same status 
as regards being a dangerous weap- 
on within the purview of a statute 
prohibiting the carrying, concealment, 
or possession, with intent to use 
against another, of any pistol “or 
other dangerous weapon.” State v. 
Nyhus, 222 N.W. 925, 176 Minn. 238. 

64 People v. Rodriguez, 35 Porto 
Rico 253. 

65. Ark.—Carr v. State, 
448, 36 Am.R. 15. 


Ind.—Ridenour v. State, 65 Ind. 
411; State v. Duzan, 6 Blackf. 31. 


Mich.—People vy. Williamson, 166 
N.W. 917, 200 Mich. 342. 


Miss.—State v. Bollis, 19 So. 99, 73 
Miss. 57. 

Ohio.—Schraeder vy. 
647, 28 Ohio App. 248; Lamb v. State, 
8 Ohio S.&C.P. 282, 7 Ohio N.P. 224. 


Tex.—Davis v. State, 179 S.W. 702, 
77 Tex.Cr. 598; Steele v. State, 166 S. 
W. 511,73 Tex.Cr. 352% Caidwell ve 
State, (Cr.) 106 S.W. 348. 


34 Ark. 


State, 162 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


* 


§§ 19-20] 


ammunition which cannot be fired therein,®® or is 
disassembled,°* unless, it has been held, it cannot 
Similarly, it may 
be an offense to carry even a broken or defective 
pistol,°® at least if it is susceptible of being fired 
in some manner,‘® as by striking the hammer with 
It has been held, 
however, that it is not unlawful to have or carry a 


be readily assembled or fired.*® 


a knife or other instrument.‘ 


WEAPONS 


firearm.’4 


pistol which cannot be discharged by any method,** 


[a] Beasons for rule.—(1) “The 
statute does not require that the pis- 
. tol shall be loaded. erent At rdidy 
its value would be seriously impair- 
ed; for that is a fact which can hard- 
ly ever be ascertained beyond perad- 
venture, until somebody is_ shot.” 
State v. Wardlaw, 43 Ark. 73, 74. (2) 
“Nothing could be easier than to car- 
ry the pistol in one pocket, and the 
cartridges in another, and, when de- 
sired, load quickly, and ‘take life.’ 
State v. Bollis, 19 So. 99, 100, 73 Miss. 
57. To same effect Hathcock v. State, 
1S Suw.s 55i, 99 Ark. 653) Davis, v. 
State, 179 S.W. 702, 77 Tex.Cr. 598. 


Pointing unloaded pistol as consti- 
tuting: 

Assault see Assault and Battery § 4 
(civil liability) and § 188 (criminal 
liability). 

Criminal offense see infra § 66 et seq. 


66. Lamb v. State, 8 Ohio S.&C.P. 
282, 7 Ohio N.P. 224. 


{a] Improper cartridge.—A revol- 
ver loaded with a cartridge which 
cannot be discharged by any manip- 
ulation of the lock and trigger is nev- 
ertheless within a statute making it 
unlawful to carry a concealed pistol 
or other dangerous weapon. Lamb v. 
1 te 8 Ohio S.&C.P. 282, 7 Ohio N.P. 


67. Hutchinson v. State, 62 Ala. 
Sot e Am. 1; Crain vy. state, 1153's. 
W. 155, 69 Tex.Cr. 55. 


[a] Reason for rule.—‘“‘One could 
soon put the parts together, and the 
intent and purpose of the law is to 
keep. one from carrying deadly weap- 
ons. Crain yv. State, 153 S.W. 155, 
69 Dex. Cr. “55. 


68. Jones v. State, 
91 Tex.Cr. 240. ; 

[a] Missing ‘cylinder of pistol 
Smith v. State, 232 S.W. 811, 89 Tex. 


238 S.W. 661, 


Cr. 606; Cook v. State, 11 Tex.App. 
19. 

69. Ala.—Atwood vy. State, 53 Ala. 
508. 

Cal.—Peo. v. McCloskey, 244 P. 930, 
76 Cal.App. 227. 

Ga.—Williams v. State, 61 Ga. 417, 
34 Am.R. 102. 

Miss.—Mitchell v. State, 55 So. 354, 


99 Miss. 579, 34 L.R.A.N.S. 1174, Ann. 
Cas.1913EH 512. 


Mo.—State v. Rector, 40 S.W.(2d) 
639, 328 Mo. 669. 


Tex.—Steele v. State, 166 S.W. 511, 
KomMexsOr aso 2. 


W.Va.—State v. Tapit, 44 S.H. 231, 
52 W.Va., 473. 


[a] Reason for rule— ‘Cannot a 
disabled pistol inspire fear in the act 
of robbery [for example], as well as 
ene in perfect condition?” Brannon, 

J., concurring in State v. Tapit, 44 
S.E. 231, 232, 52 W.Va. 473. 


[b] Making hostile demonstration, 
—The statute prohibiting the carry- 
ing of a pistol without a license is vi- 


olated by so carrying a broken and 
temporarily inefficient pistol with the 
intent of transporting it to its own- 
er, if the person carrying the pistol 
superadds to his original intention 
a resolution to produce the pistol sud- 
denly and use it, and does so produce 
and use it in making a hostile dem- 
onstration against one whom he hap- 
pens to encounter. Morris v. State, 
86 S.E. 462, 17 Ga.App. 271. 


70. Fielding v. State, 33 So. 677, 
135 Ala. 56; Redus v. State, 2 So. 713, 
82 Ala. 58, 54; People v. McCloskey, 
244 P. 930, 76 Cal.App. 227; State v. 
Rector, 40 S.W.(2d) 639, 328 Mo. 669; 
Miles v. State, 179 S.W. 567, 77 Tex. 
Cr. 59%; Rasberry v. State, 160 S.W. 
682)" 72. Tex Cress Farris vy. State, 
144 S.W. 249, 64 Tex.Cr. 524; Smith 
v. State, (Tex.Cr.) 96 S.W. 1086. But 
see Evins v. State, 46 Ala. 88 (hold- 
ing that “a pistol, to be within the 
purview and meaning of the statute 
and the mischief and evil intended 
to be prevented, must have such a 
degree of perfectness, as that it may 
reasonably be carried and used as a 
weapon. It is not enough that it has 
@ stock, and a barrel that may be 
loaded and fired off by a match or in 
some other such way’’). 


“The weight of authority is that, 
unless it [a revolver] was so com- 
pletely defective as to be incapable 
of firing at all, it was still a revolver. 
This does not mean some mere im- 
perfection or maladjustment, which 
might at the time, with means at 
hand or readily obtainable, have been 
corrected.” State v. Rector, 40 S.W. 
(2d) 639, 644, 328 Mo. 669. 


[a] “Any object which would usu- 
ally be called a pistol in speaking of 
it, is a pistol. An object once a pistol 
does not ceasé to be one by becoming 
temporarily inefficient. Its order and 
condition may vary from time to 
time, without changing its essential 
nature or character. Its machinery 
may be more. or less perfect; at one 
time it may be loaded, at another 
empty; it may be capped or uncap- 
ped; it may be easy to discharge or 
difficult to discharge, or not capable, 
for the time, of being discharged at 
all; still, while it retains the general 
characteristics and appearance of a 
pistol, it is a pistol. . The 
mainspring being disabled, so as to 
render a discharge of the weapon im- 
possible in the ordinary mode of us- 
ing firearms, is no excuse or justifi- 
cation, concealment in carrying being 
interdicted by the statute whether 
the machinery of the lock be sound 
or unsound.” Williams v. State, 61 
Ga. 417, 418 [quot Mitchell v. State, 
55 So. 354, 99 Miss. 579, 34 L.R.A.N.S. 
1174, Ann.Cas.1913E 512). 


71. Fielding v. State, 
135 Ala. 56; Redus v. State, 
82 Ala. 53. 


72. Burnside v. State, 62 So. 420, 
105 Miss. 408, 45 L.R.A.N.S. 780; Peo- 
ple v. Simons, 207 N.Y.S. 56, 124 Misc. 
28; Smith v. State, 232 S.W. 811, 89 
Tex.Cr. 606; Miles v. State, 179 S.W. 


38) 80. 677, 
2 So. 713, 


[§ 20] (8) Dangerous or Deadly Weapons.*® 
casionally, the legislature broadly prohibits danger- 
ous or deadly weapons without mentioning any by 
name, making perhaps a few exceptions.*® 
these statutes it is unlawful to have or carry brass 


[68 C.J.] 29 


for in that event it has ceased to be a pistol’? or 


Oc- 


Under 


567, 77 Tex.Cr. 597; Blackburn v. 
State, 124 Sow. 666, 58  Tex:Cr.) 485 
Fitzgerald v. State, 106 S.W. 365, 52 
Tex.Cn, 6265. 


[a] Belief that pistol was disabled. 
—If accused, before carrying a pistol 
to exhibit to persons who might buy 
chances in a raffie which he was mak- 
ing up, removed the cylinder rod and 
left it at home, believing that the pis- 
tol was thereby rendered incapable 
of being fired, he was not guilty of an 
unlawful carrying, even though it ap- 
peared that by placing the cylinder in 
position with the hands, the pistol 
could be made to shoot, but it would 
be dangerous to do so. White v. 
State, (Tex.Cr.) 66 S.W. 773. 


73. People v. Simons, 207 N.Y.S. 
56, 124 Misc. 28. 


As coustituting bludgeon, and hence 
a dangerous or deadly weapon see in- 
fra § 20. 

74 People v. Simons, 207 N.Y.S. 
56, 124 Misc. 28. 


75. Dangerous or deadly weapous: 
JuGicial notice of cent nature of see 
Criminal Law § 396i. 
Used to commit: 
Reset see Assault and Battery § 


Homicide see Homicide §§ 74, 575. 


76. See statutory provisions. 

[a] Deadly weapon is “any weapon 
which is likely, from the use made of 
it at the time, to produce death or do 
great bodily harm. SWS. ve Gaviieress 
38 Philippine 757 [quot 1 Words & 
Phrases, Second Series, p 1219]. 


[b] “fhe terms, ‘dangerous’ and 
‘deadly,’ are interchangeable, because 
dangerous means dangerous to life, 


but what is a dangerous and deadly 
weapon depends not so much on the 
article itself, provided it is one that 
may become danger ous to life, as upon 
surrounding circumstances, and the 
intent with which it is carried.” State 
v. Larkin, 24 Mo.App. 410. 


[c] There is well recognized dis- 
tinction between the meaning of the 
term “dangerous weapon” or “deadly 
weapon” when used in statutes pro- 
hibiting the carrying of'such a weap- 
on when concealed, and the Pes 
when used in statutes authorizing s 
vere penalties for an assault and fe. 
lonious robbery while armed with 
such a weapon, and with the intent, 
if resisted, to kill or maim the per- 
son robbed. Mularkey vy. State, 230 


N.W. 76, 201 Wis. 429. 
{dj Missouri statute ¢1) makes 
it unlawful for any person to “carry 


concealed upon or about his person a 
dangerous or deadly weapon of any 

kind or description.” Rev. St. (1929) 
§ 4029 (Mo. St. Annot. § 4029 p 2835). 

(2) This general language is not qual- 
ified or limited by the subsequent lan- 
guage of the statute creating other 
offenses, such as the carrying of fire- 
arms or other designated weapons at 
a public assemblage or when intoxi- 
cated. State v. Hall, 20 Mo.App. 397. 


30 [68 C.J.] 


knucks,' 


not be fired.®2 


effective.’4 


Other dangerous or deadly weapons. When a 
statute, having enumerated certain weapons, 
eludes with phraseology which in substance or effect 
constitutes a prohibition against other dangerous 
or deadly weapons,*® the legislativetintention, as fre- 
quently but not invariably*® determined in the light 
of the doctrine of ejusdem generis,** has been held 


77. State v. Hall, 20 Mo.App. 397. 
78. State v. Iannucci, 55 A. 336, 20 
Del. 193. See State v. Larkin, 24 Mo. 


App. 410, 412 [quet Brown v. State, 
62 So. 3538, 205 Miss. 367, 46 aR.AL 
N.S. 700, Ann.Cas.1916E 307] (‘a razor 
is an article of common domestic use, 
and while no one could be held guilty 
of the offense of carrying a danger- 
ous and deadly weapon ccancealed 
about his person, simply because he 
so carried a razor, yet, if surrounding 
circumstances would tend to show 
that he carried it as a weapon of of- 
fense, he might become liable to the 
charge, because a razor, when thus 
“used, is notoriously a weapon danger- 
ous to life’’). 


79. Papella v. State, 96 A. 198, 29 


Del. 19; State v. Quail, 92 A. 859, 28 
Del. 310; State vy. Costen, 39 A. 456, 
17 Del. 19; State v. Baumann, 278 S. 


Ww. 974, 311 Mo. 443; State v. Riles, 
204 S.W. 1, 274 Mo. 618. 

so. State v. Baumann, 278 S.W. 
974, 311 Mo. 443; State v. Riles, 204 
S.W. 1, 274 Mo. 618. 

Si. State v.- Quail, .92 7A. “859, °28 
Del. 310; State v. Baumann, 278 S.W. 
974. 311 Mo. 448; State v. Riles, 204 
S.W. 1, 274 Mo. 618. 


[a] Reason for rule.—-If the stat- 
ute did not include an unloaded re- 
volver, “many persons would carry 


a pistol unloaded but at the same time 
have bullets secreted upon their per- 
son to be used if desired.” State v. 
Quail, 92 A. 859, 28 Del. 310. 

[b} “In one sense, a pistol, even 
unicaded, is a damgerous weapon, as 
a matter of law, but whether it is a 
dangerous weapon within the mean- 
ing of the statute against carrying 
concealed weapons, is, to a great ex- 
tent, a question of fact, depending on 
the proposition. whether at the date 
of the alleged offense it is carried for 
use aS a weapon.’ State v. Larkin, 
24 Mo.App. 410, 412. 


82. Papella v. State, 96 A. 198, 29 
Del. 19; State v. Quail, 92 A. 859, 28 
Del. 310. State v. Rector, 40 S.W. (2d) 
639, 644, 328 Mo. 669; People v. Sim- 
ons, 207 N.Y.S. 56, 124 Misc. 28. 


But see State v. Casto, 95 S.W. 961, 
119 Mo.App. 265 (a pistol having a 
broken mains pring was not a “dead- 
ly weapon” within a statute prohibit- 
ing the carrying of concealed dan- 
gerous or*deadly weapons, if the de- 
fendant was carrying the pistol mere- 
ly because he had been unable to find 
the machinist who could repair it). 


“The statute [relating to the trans- 
portation of intoxicating liquor and 
prohibiting the carrying of “any re- 
volver, gun or other firearm, ... . 
or other dangerous weapon . 
which could, or might, be used in in- 
flicting bodily injury, or death’’] thus 
makes a revolver a dangerous weapon 


a razor,’® a pistol,*® or other firearm,*° 
even though unloaded®! or so defective that it can- 
A deadly weapon does not cease to 
be such by becoming temporarily inefficient,** nor 
is its essential character changed by dismemberment 
if the parts may be easily assembled so as to be 


WEAPONS 


[§ 20 


to inelude firearms,** a butcher’s knife,*® a hunt- 
ing knife,?® a kind of dagger or sharp-pointed knife 
with a blade about eight inches long,®! an iron bar,°? 
brass knuckles,®? a piece of rubber hose,®* and other 
instruments or weapons.®® 
has been held that similar phraseology in other stat- 


On the other hand it 


utes was not intended to include pistols, or revolv- 


con- 


per se, but. § . only in its char- 
acter as a firearm. <A pistol which 
would not shoot could still be utilized 
as a bludgeon, billy, or club, but if 
[sol], . doubtless the information 
would be so drawn [as to show] 

the dangerous nature of the 
instrument or that it might or could 
be used in inflicting bodily injury.’ 
State v. Rector, supra. 

[a]: Whether it constitutes a dan- 
gerous or deadly weapon must be de- 
termined by all the surrounding cir- 
cumstances. People v. Simons, 207 
N.Y.S. 56, 124 Misc. 28. 


83. People v. Williams, 279 P. 1040, 
100 Cal.App. 149. 

84 People v. Williams, supra. 

85. See statutory provisions. 

&&. U. S. v. Gavieres, 38 Philip- 
Pine W573 UL aS. vy. Santo wNifio, wis 
Philippine 141. 

87. See Statutes § 581. 

ss. U.S. v. Santo Nifio, 13 Philip- 
pine 141 (under a statute making it 
unlawful ‘‘to carry concealed 
bowie knife, dirk, dagger, kris, | or 
other deadly’ weapon: Provided, That 
this prohibition shall not apply to 


firearms”’ under certain circum- 
stances). 

89. State v. Erwin, 91 N.C. 545 
(under a statute prohibiting “any 


pistol, bowie knife, dirk, dagger, slung 
shot, loaded cane, brass, iron or me- 
tallic knuckles, or razor, or other 
deadly weapon of like kind’). 


90. People v. Gogak, 171 N.W. 428, 
205 Mich. 260 (under a statute read- 
ing: ‘a dirk, dagger, sword, pistol, 
revolver, Stiletto, metallic knuckles, 
pocket billy, sand bag, skull cracker, 
Slung shot, razor, hatpins over ten 
inches long, or other offensive and 
dangerous weapons or instruments’). 


91. U.S. v. Villareal, 28 Philippine 
390 (under a statute making it unlaw- 
ful to carry any concealed “bowie 
knife, dirk, dagger, kris, or other 
deadly weapon’), 


92. U.S. v. Santo Nifio, 18 Philip- 
pine 141 (an iron bar about fifteen 
inches long, with an iron bali on one 
end and a string on the other to tie 
to the wrist, made for use in fight- 
ing). 
fer U. S. v. Gavieres, 38 Philippine 

57. 

94 Schwarz v. Poehlmann, 178 Ill. 
App. 235 (a piece of rubber hose about 
twenty-one inches long and one and 
one-fourth inches in diameter, plug- 
ged with short pieces of wood at each 
end, is a deadly weapon within a stat- 
ute prohibiting ‘any slung shot 

. or other deadly weapon of like 
character”). 


95. See also People v. Visarities, 
222 N.Y.S. 401, 220 App.Div. 657 (sug 


ers,?® shotguns,’ or other firearms,®® nor to include 
penknives,°®® pocketknives,! or razors.” 
some authorities that when a statute, after naming 
certain weapons, forbids other dangerous or deadly 
weapons of like kind, it means like in kind in the re- 
spect of being dangerous or deadly,* 
statute is directed against concealed weapons, then 


It is said by 


and, if the 


gesting that an iron bar about twenty 
inches long and three-cighths to one- 
half of an inch in diameter might 
have been held under the evidence 
to be a dangerous weapon within a 
statute specifying ‘a dagger, dirk, 
dangerous knife, razor, stiletto, or 
any “other dangerous or deadly instru- 
ment or weapon,” if the information 
had been based on that part of the 
statute quoted). 


{a] Dangerous weapon per se is 
what is contemplated by a statute 
making it an offense to carry conceal- 
ed weapons, “such as bowie knives, 
pistols, dirks, or any other danger- 
ous weapon.” The statute does not 
include such articles or instruments 
as might be used in an assault. State 
v. Nelson, 38 La.Ann. 942, 58 Am.R. 
202. 


96. People v. Sheldon, 152 N.E. 
567, 568, 322 Ill. 70 (under a statute 
prohibiting “a dagger, dirk, billy, dan- 
gerous knife, razor, stiletto, or any 
other dangerous or deadly weapon or 
instrument of like character’’). 


97. Parman v. Lemmon, 244 P. 227, 
119 Kan. 328, 120 Kan. 370, 44 A.L.R. 
1500 (under a statute mentioning “any 
pistol, revolver or toy pistol, by which 
cartridges may be exploded, or any 
dirk, bowie knife, brass knuckles, 
ae shot, or other dangerous weap- 
on” 

$8. People v. Sheldon, 152 N.E. 567, 
322 Til. 70. 


99. State v. Nelson, 38 La.Ann. 942, 
58 Am.R,. 202. 


1. State v. Scott, 3 So. 83, 39 La. 
Ann. 943. 


[a] “There are knives and Enives; 
some dangerous and offensive, and 
some not.” People v. Gogak, 171 N.W. 
428, 430, 205 Mich. 260. See Brown v. 
State, 62 So. 358, 354, 105 Miss. 367, 
46 L.R.A.N.S. 700, Ann.Cas.1916EH 307 
("Though a razor is an article of ordi- 
nary domestie use, still it is well 
known that it can be used with dead- 
ly effect. This can also ‘be said of 
an ordinary pocketknife, or other ar- 
ticles or instruments which are not 
classed as weapons’’). 


2. Stateiv. Nelson, 38 La.Ann. 942, 
58 Am.R. 202 (under a statute for- 
bidding the carrying of concealed 


weapons, “such as bowie knives, pis- 
tols, dirks, or any other dangerous 
weapon”); Brown v. State, 62 So. 353, 


105 Miss. 367, 46 L.R.A.NS. 700, Ann. 
Cas.1916E, 307 Cunder a statute for- 
bidding the carrying of a concealed 
“bowie knife, dirk knife, butcher 
knife, pistol, brass or metallic knuck- 
les, slung shot, sword or other dead- 
ly weapon of like kind or descrip- 
tion’’). 

3 State v. Erwin, 91 N.C. 545; 
es v. Lett, 60 S.E. 782, 63 W.Va. 
6 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 20-21] 


in the further respect of being readily concealable 
By other authorities, how- 
ever, such statutory language is given a narrower 
meaning pursuant to the rule of ejusdem generis.® 


Where a _ statute 
prohibits carrying or having in possession of a weap- 
on or a designated kind of weapon, making no ex- 
ception as to locality,® it is unlawful to earry or 
possess such prohibited weapon anywhere,’ even on 
Under statutes prohibiting the 
carrying only at certain places, as within the limits 
of a municipality, only on premises not one’s own or 
under his control, or at any place other than one’s 
own premises, place of business,® the weapon may be 
carried anywhere except at the place or places pro- 
hibited,?° but not at the place expressly prohibited.!! 


on or about the person.? 


[§ 21] d. Places Prohibited. 


one’s own premises.® 


Public places, etc. 
distinet offense to carry a weapon 


4 State v. Erwin, 91 N.C. 545. 

{a] Reason for rule.—‘‘The coun- 
sel for the defendant says, of like 
kind, in that the weapon is used only 
for purposes offensive and defensive. 
That interpretation is too narrow; it 
would defeat in large measure the 
general purposes of the statute, and 
would not remedy the evil intended to 
be suppressed. A man could use a 
great variety of instruments employ- 
ed ordinarily for useful, practical pur- 
pose, as deadly weapons of a very fa- 
tal type; as for example, a butcher’s 
knife, a shoe knife, a carving knife, 
a hammer, a hatchet, and the like; and 
these could be carried concealed about 
or near the person as readily and as 
easily as the things mentioned by 
name in the statute. . The word 
kind does not mean necessarily of 
the same, and only of the same and 
like purpose; it may just as properly 
and readily be taken as meaning kind 
in deadliness, kind in the facility with 
which it may be concealed and used; 
and as this meaning serves the plain 
purpose of the statute, and any other 
does not, it must be accepted and 
adopted as the true one.” State v. 
Erwin, 91 N.C. 545, 547, 548. 

5. Peo. v. Sheldon, 322 Ill. 70, 152 
N.E. 567. 

6. Places exempted see 
29-49. 

7 State v. Smith, 24 Mo.App. 413; 
Dycus v. State, 6 Lea (Tenn.) 584. 


8. Ala.—Dunston v. State, 27 So. 
$33, 124 Ala. 89, 82 Am.S.R. 152; Har- 
man v. State, 69 Ala. 248; Owen v. 
State, 31 Ala. 387. 


Ark.—Carroll v. State, 28 Ark. 99, 
18 Am.R. 538. 


Del.—State v. Gagliota, 123 A. 183, 
32 Del. 360. 


Ga.—Brown Vv. 
114 Ga. 60. 

Ky.—Com. v. Walker, 7 Ky.L. 218. 

Mo.—State v. Venable, 93 S.W. 356, 
117 Mo.App. 501. 


N.Y.—Peo. v. Sansa, 154 N.Y.S. 876, 
169 App.Div. 145, 33 N.Y.Cr. 390; Peo. 
v. Warden of City Prison, 139 N.Y.S. 
277, 154 App.Div. 413, 29 N.Y.Cr.- 66 
[rev Peo. v. Warden of Tombs Prison, 
134 N.Y.S. 335, 74 Misc. 151, 26 N.Y.Cr. 
430]; Peo. v. Demorio, 108 N.Y.S. 24, 
123 App.Div. 665. 

Ohio.—State v. Nieto, 130 N.E. 663, 
101 Ohio St. 409. 
Tenn.—Dycus 

(Tenn.) 584. 
See Maupin v. State, 17 S.W. 1038, 


infra §§ 


State, 39 S.E. 873, 


v. State, 6 Lea 


Under statutes making it a 
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vate place.!3 


to or in certain 


1039, 89 Tenn. 367 (affirming a con- 
viction for carrying pocket pistols 
while inside a mill being operated by 
defendant, the court saying: ‘The 
mill was a public place. In such 
a place a man, though he be the pro- 
prietor, may not lawfully carry pis- 
tols concealed about his person. That 
the defendant . . ‘ate and slept’ in 
the mill, cannot alter the case. . . . 
The mill was not his home”). 


[a] Reasons for rule.—(1) “The 
mere fact that a man carries such a 
weapon in his own curtilage does not 
warrant the conclusion that he would 
not use it if occasion offered, and does 
not negative the conclusion that he 
did not have it under such circum- 
stances for any wrongful offensive or 
defensive purposes.” Peo. v. Demo- 
rio, 108 N.Y.S. 24, 25, 123 App.Div. 665. 
(2) “One of the objects of the law is 
the avoidance of bad influences which 
the wearing of a concealed deadly 
weapon may exert upon the wearer 
himself, and which in that way, as 
well as by the weapon’s obscured con- 
venience for use, may tend to the in- 
security \.0f “other. persons.. 3 vc. 
The mental suggestions which pro- 
ceed from constant contact with weap- 
ons specially adapted to, and usually 
worn for the purpose of, inflicting 
bodily harm to persons, may come as 
well when the wearer is in his domi- 
cile as elsewhere.’”’ Dunston v. State, 
27 So. 333, 334, 124 Ala. 89, 82 Am.S.R. 
152. (3) “Nor does the rule express- 
ed in the maxim, ‘Every man’s house 
is his castle,’ prevent the statute 
from operating within an individual’s 
home. That maxim relates to the 
rights of an individual to defend his 
house against violence, and his per- 
son against death or great bodily 
harm within his house.” State v. 
aye te, 130 N.E. 663, 664, 101 Ohio St. 
409. 


- 9. See statutory provisions. 
10. See cases infra this note. 


[a] Thus (1) a statute making it 
unlawful for any person to carry a 
pistol on ‘premises’ not his own or 
under his control means that he may 
carry the weapon on the highway or 
anywhere else except upon the prem- 
ises of another. Isaiah v, State, 58 
So. 58, 176 Ala. 27 [foll 58 So. 57, 8 
Ala.App. 138 (answer to certified ques- 
tions conformed to); Posey v. State, 
59 So. 234, 4 Ala.App. 118; Gillespie 
v. State, 58 So. 680, 4 Ala.App. 111]. 
(2) This is true even though suc 
premises, by reason of the use to 
which the owner has put them, have 
become a public place. Norton v. 
State, 65 So. 689, 11 Ala.App. 216. 
(3) Thus, it is unlawful to carry a 


[68 C.J.] 31 


publi places, assemblies, gatherings or the like,'? a 
public place does not include a home or other pri- 
A public assembly may include a jus- 
tice’s court in session and engaged in trying a 
cause,'* or a parade marching through town.'® 
public barbecue may constitute a public gathering.+* 
Under the rule of strict construction,t’ a statute 
making it an offense to carry a weapon ‘‘to” a pub- 
he gathéring is not violated by one who lawfully or 
unlawfully, innocently or designedly comes into the 
possession of a weapon after reaching the place of 
the gathering and mingling with the persons there 
assembled;!8 and in view of this fact, and of the 
fact that the law seeks to protect the gathering it- 
self rather than the precise spot at which the serv- 
ices or proceedings for which it has assembled may 
be conducted, it has been held that where the people 
composing the gathering have dispersed themselves 
about the grounds during an intermission or a mere 


A 


‘pistol on a road which the proprietor 


of a public cotton gin has opened up 
on his premises between the gin and 
the adjacent public road, since the 
ginhouse road, although doubtless a 
public place, was not thereby dedi- 
cated to the public, and did not be- 
come public property. Norton  v. 
State, supra. (4) The offense is sim- 
ply one against the possession, and 
it does not involve an inquiry into the 
possessor’s tenure of the property or 
interest therein. Bell v. State, 65 So. 
688, 11 Ala.App. 214. 


{b] Outside municipal imits.—PHx" 
parte Davis, 110 P. 1131, 33 Nev. 309. 


11. Zimmerman v. Com., 138 S.E. 
569, 148 Va. 745. 

12. See statutory provisions. 

[a] Constitutionality.—“‘The prac- 
tice of carrying arms at courts, elec- 
tions and places of worship, ete., is 
a thing so improper in itself, so 
shocking to all sense of propriety, so 
wholly useless and full of evil, that 
it would be strange if the framers of 
the constitution have used words 
broad enough to give it a constitu- 
tional guarantee. The right to 
bear arms . . is in no fair sense a 
guarantee that the owners of these 
arms may bear them at concerts, and 
prayer meetings, and elections. At 
such places, the bearing of arms of 
any sort, is an eyesore to good citi- 
zens, offensive to peaceable people, an 
indication of a want of a proper re- 
spect for the majesty of the laws, 
and a marked breach of gocd man- 
ners.” Hill v. State, 53 Ga. 472, 475, 
476. See State v. Wilforth, 74 Mo. 
528, 41 Am.R. 330. 


[b] In Puerto Rico, (1) the munici- 
pal courts have cognizance of the of- 
fense of carrying a weapon in a pub- 
lic assembly. Peo. v. Rodriguez, 32 
Porto Rico 672. (2) But justices of 
the peace do not, since justices have 
jurisdiction only of the offenses not 
specified in the statute. People v. 
Cliville, 22 Porto Rico 114. 


18%. People v. Kee, 28 N.Y.Cr. 46; 
Teenie v. Stramendino, 28 N.Y.Cr. 
43. 


; oS blic place” generally see Place 
12. 


bes Summerlin y. State, 3 Tex.App. 


15. People v. Cliville, 
Rico 114. 


16. Wynne v. State, 51 S.E. 636, 
123 Ga. 566. 


17. See Statutes § 660. 


18. Modesette v. State, 41 S.E. 992, 
115 Ga. 582. 
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temporary cessation of the proceedings, a person 
violates the statute by carrying a weapon so near 
the place where the proceedings are conducted that 
he will come into contact with a considerable num- 
ber of the persons constituting the assemblage.1? To 
constitute the offense, there must be people assem- 
bled at a gathering of the kind contemplated by the 
statutes,?° and the weapon must be carried at the 
time?1 and place”? of the gathering, and if so car- 
ried, it is immaterial that the place of the assembly 
or cathering was on premises owned or controlled 
by the accused himself.?* It has been held, how- 
ever, that a statute penalizing any person who, 
while having or carrying a weapon, goes into a gath- 
ering or place where people are assembled, contem- 
plates no special emphasis on the words “goes into” 
or similar words,?* and that it is a violation of the 
statute to have or carry a prohibited weapon at 
and in such gathering or place.”* 

[§ 22] e. Manner of Carrying Generally—(1) 
Definitions. The word “carry” in ordinary usage 
means to convey or transport,?°® and this also may 
be its meaning in statutes denouncing the carrying 


19. Culberson v. State, 47 S.E. 175, / Tex.Cr. 111. 
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[§§ 21-22 


of weapons.?7 The “carrying” of a weapon suggests 
the thought of going armed?® and of having the 
weapon readily accessible and available for use.?° 
Although in common speech the words “carry” and 
“hear” are distinguishable,*° “carry” within the pur- 
view of such statutes usually means simply to bear,** 

to have upon or about the person,*? and does 
not necessarily import the idea of !ocomotion.** 
The offense of carrying weapons without a license, 
however, may well be deemed to require at least an 
intention to convey the weapon from one place to 
another.?4 


The words “on” and “upon,” though differing ety- 
mologically,?> are usually used interchangeably,*® 
and are so used herein. In statutes penalizing the 
carrying of weapons on the person, “on” has its 
ordinary everyday meaning of being connected*" or 
in contact with,?® or attached to.°®° The word “on” 
signifies closer contact than the word “about,”*° and 
is not to be construed in the sense of ‘adjacent.”*1 


The word “about” is a comprehensive term*? hay- 
ing ordinarily a broader meaning than “on’4*? and 


accused was sitting on a knife was 
not proof that he was carrying it on 


119 Ga. 805. 

[a] Where, at a public spring two 
hundred yards from a church, and 
outside of the church ground, defend- 
ant came into the possession of a pis- 
tol which another had carried to the 
spring, from which defendant  pro- 
ceeded to carry it to a point fifteen 
or twenty steps from the church, he 
was not guilty of carrying it to a 
place of publie worship, since in legal 
contemplation the spring was at the 
place of public worship, inasmuch as 
it appeared that the carrying occurred 
during the noon recess, when many 
of the congregation were going to and 
fro between the church and _ the 
spring, at which the congregations 
were accustomed to obtain water, 
there being no other source of water 
supply. Culberson v. State, 47 S.E. 
175, 119 Gas 805. 


20. Cassels v. State, 
644, 108 Tex.Cr. 477. 


21. Cassels v. State, supra. 


22. State v. Loahmann, (Mo.) 58 
S.W.(2d) 309; Cassels v. State, 1 S. 
W.(2d) 644, 108 Tex.Cr. 477. 


23. Cassels v. State, supra; Gibbs 
Vv. State, 156 Siw. 687, 70 Tex.Cr. 278; 
Monson v. State, 76 S.W. 570, 49 Tex. 
Cr. 426; Nichols v. State, (Tex.Cr.) 
45 S.W. 494; Alexander v. State, 11 S. 
W. 628, 27 Tex.App. 533; Brooks v. 
State, 15 Tex.App. 88; Owens v. State, 
3 Tex.App. 404. 


[a] That a pistol was taken from 
defendant in the kitchen held no de- 
fense in a prosecution for carrying 
the pistol at a social gathering, where 
defendant had passed through a room 
of the house where guests were as- 
sembled. Cassels v. State, 1 S.W.(2d) 
644, 108 Tex.Cr. 477. 


[b] Carrying a friend’s pistol into 
@ barroom adjoining a dance hall but 
separated therefrom by a partition 
wall with a door opening into the ball- 
room, and leaving the pistol there 
while attending the dance, after which 
the pistol was retrieved and carried 
out by way of an outside door, through 
which it had been carried into the 
barroom, without passing through the 
ballroom, did not constitute an unlaw- 
ful carrying into a social gathering. 
Schroeder v. State, 99 S.W. 1003, 50 


1 S.W.(2d) 


[ec] Carrying a pistol into a vesti- 
bule leading into a dance hall was 
carrying it into a public gathering 


viz., a public dance, where there was 
evidence that the vestibule was sim- 
ply part of the dance hall. Spears v. 
State, 281 P. 167, 440 Okl.Cr. 406. 

24. Cassels v. State, 1 S.W.(2d) 
644, 108 Tex.Cr. 477. 

25. Cassels v. State, supra. See 


Gibbs v. State, 156 S.W. 687, 70 Tex. 
Cr. 278 (a person having a pistol on 
premises controlled by him two hun- 
dred or three hundred yards from the 
place where people were assembled on 
such premises could not properly be 
charged with carrying the pistol into 
such assembly). 


26. People v. Izquierdo, 37 Porto 
Rico 4638 [quot Dictionary of the 
Spanish Academy]. See also Carry 10 
Ca. p40: 


2f Smithy Vv. wstate, 719) WAdaneciog 
[quot Worcester D.]; Posey v. State, 
59 So, 234, 4 Ala. App. 118 [quot Web- 
ster D.]; Ex parte Bergen, 214 P. 521, 
61 Cal. App. 226. 


28. Ex parte Bergen, supra; Peo- 
ple y. Williamson, 166 N.W. 917, 200 
Mich. 342. 


Driver held to “go armed” with 
weanon in automobile see infra § 
26. 


29. Clark v. City of Jackson, 124 
So. 807, 155 Miss. 668. 


30. New Standard D. 


sl. Smith v. ‘State, 79 Alay 257 
[quot Worcester D.]; Owen v. State, 
3l Ala,’ 387' Danal.v. State; "71, So: 
976, 14 Ala.App. 97; Thomas v. State, 
64 So. 192, 9 Ala.App. 67; Posey v. 
State, 59 So. 2384, 4 Ala.App. 118 [quot 
Webster D.]; Nichols v. State, 58 So. 
681, 4 Ala.App. 115; Com. v. Walker, 
7 Ky.L. 218 (abstract). 


32. Thomas v. State, 64 So. 192, 9 
aa te 67; State v. Carter, 36 Tex. 
9. 


33. Owen v. State, 31 Ala. 387; 
Johnson v. State, 66 So. 875, 11 Ala. 
App. 301; Com. v. Walker, 7 Ky.L. 
218 (abstract); State v. Nieto, 130 
N.E. 663, 665, 101 Ohio St. 409; Le- 
wallen v. State, 255 S.W. 373, 148 
Tenn. 326. See People v. Ramos, 34 
Porto Rico 455 (the mere fact that 


his person, though a conviction might 
be uphéld if it appeared that the knife 
belonged to accused). See also Duck- 
worth v. Town of Taylorsville, 107 So. 
666, 142 Miss. 440 (a pistol, which, 
when the accused arose, was seen ly- 
ing on the place where he had been 
sitting, though not being carried by 
the accused at the time it was found, 
was nevertheless concealed about his 
person, and it was for the jury to say 
whether he was guilty of carrying a 
concealed weapon). 


“One may ‘carry’ or bear arms on 
his person ‘without moving cut of his 
tracks.’”’ Danal y. State, 71 So. 976, 
14 Ala.App. 97. 


[a] Where defendant, when caught 
operating a still, reached over to a 
log close at hand, secured a pistol, and 
presented it in a threatening manner, 
there was a sufficient carrying of a 
pistol for the purpose of being armed 
to sustain a conviction. Lewallen vy. 
State, 255 S.W. 873, 148 Tenn. 326. 


34. Barnes v. State, 97 S.E. 410, 
23 Ga.App. 6 


“The terms implied in the statute 
involve the idea of a duration, for 
some appreciable time at least, of the 
possession of a pistol, and the kindred 
idea that this possession is with the 
intent and purpose of carrying the 
weapon to some other place than that 
at which the manual possession be- 
gan.’ Jackson v. State, 77 S.E. 371, 
12 Gavdton: =42/72 


ss. New Standard D. 

36. See On or Upon 46 C.J. p 1095. 

37. Schraeder vy. State, 162 N.E. 
647, 28 Ohio App. 248 
oe Com. v. Lanzetti, 97 Pa.Super. 

6. 

39. Schraeder vy. State, 162 N.H. 
647, 28 Ohio App. 248. 
aac Com. v. Lanzetti, 97 Pa.Super. 

41. Com. v. Lanzetti, supra. 

42. See About 1 C.J. p 338 § 8. 

43. Ladd v. State, 9 So. 401, 92 
Ala. 58; Diffey v. State, 5 So. 576, 86 
‘Ala. 66: Com. v.  Wanzetti, -S7)era- 
Super. 126; 107 S. 


State v. Blazovitch, 
BH. 291, 88 W.Va. 612. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


§§ 22-25] 


including everything that is included in the latter 
word.** In statutes interdicting the carrying of 
weapons about the person, the term “about,” though 
sometimes given a meaning synonymous or nearly 
synonymous with that of “on,”’4® is also defined as 
meaning near,*® near-by,** close at hand,*® or in 
close proximity*® so as to be readily®® or conven- 
iently®! aecessible®? or within easy,°* immediate,°* 
physieal®® reach®® or convenient’? control®’ with- 
out materially®® altering one’s position.®° 

[§ 23] (2) On the Person. In common _par- 
lance,®! and hence within the meaning of statutes 
prohibiting the carrying of weapons “on” the per- 
son, as distinguished from statutes using the words 
“on or about” the person,®* when it is said that 
some one has an article such as a weapon on his 
person, it means that it is either in contact with 
his person or is carried in his clothing,®* including a 
garment such as a coat which is being carried on 
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cle—for example, under one of the seats—is not 
being carried on the person of any of the passen- 
gers, not even those who are occupying the seat 
under which the weapon has been placed.°° 


[§ 24] (3) On or About the Person—(a) In the 
Hand or Clothing. Within the purview cf statutes 
denouncing the carrying of weapons “about,” or 
“on or about” the person, a weapon is so carried 
when it is in the accused’s hand,*® or is in clothing 
worn by the accused,*? or in clothing, for example a 
coat, which he may be carrying on his arm.*® 


[§ 25] (b) In Receptacles Carried.°® A weapon 
is peacraly held to be carried on or about the per- 
son when it is in a receptacle attached to or carried 
by the accused as he moves,*® such as a basket,+ 
satchel,?? valise,"* hand bag,7* sack,7® bundle,?® or 
knapsack"? carriea in the hand’® or on the arm,*® or 
a sack carried under the arm,®° or a container sus- 


the arm.°* Consequently, a weapon lying in a vehi- | pended from the shoulder,’* as well as a scabbard 
44. State v. Scanlan, 273 S.W. 1062, 54. Porello v. State, 168 N.E. 135,{[he and the weapon moved along as 
308 Mo. 683. 121 Ohio St. 280. tbe eens moved, yet appellant 
45. State v. Brunson, 111 So. 221, 55. Porello v. State, supra. COUN BOWE RENAE Merete Oi 
162 La. 902. See Avery'v. Com. 3S. 56 State v. Conley, 217 S.w. 29,| Pace of rest ones it Wee nO 
: i is y, ; f es 

W.(2d) 624, 223 Ky. 248 (“In that case|ogq Mo. 21: Schraeder v. State, 162 PROMS ea machine fo kRorce 


[State v. Brunson, supra] the Su- 


preme Court of Louisiana placed Ken- 
tucky among the states where it had 
been held that the word ‘upon’ and 
the word ‘about’ were used synony- 
mously and were. convertible terms. 
We do not find any case in Kentucky 
that would justify its being placed on 
that side of the question’’). 

{a] Reason for rule.—‘‘When it is 
said in ordinary parlance that a per- 
son had a document or a sum of 
money or a weapon on or about his 
person, we never think of analyzing 
the expression, or wonder whether the 
document, money or weapon was real- 
ly on the person or only in close proxi- 
mity to or in easy reach of the per- 
son. A safe rule of interpretation of 
statutes is to give to commonplace 
~ terms their most usual and ordinary 
méaning; and the safest of all rules, 
in the construing of criminal statutes 
of doubtful meaning, is to resolve the 
ambiguity into the milder construc- 
tion, in favor of the party accused.” 
State v. Brunson, 111 So. 321, 162 La. 
902. 

46. Brown v. U. S., 58 App.D.C. 311, 
30 F.(2d) 474; State v. McManus, 89 
INNC LOD. 


47. Porello v. State, 168 N.E. 135, 
121 Ohio St. 280; Schraeder v. State, 
162 N.E. 647, 28 Ohio App. 248; Welch 
v. State, 262 S.W. 485, 97 Tex.Cr. 617. 


4s. Schraeder v. State, 162 N.BE. 
647, 28 Ohio App. 248; Welch v. State, 
262 S.W. 485, 97 Tex.Cr. 617. 


49. Brownv. U.S., 58 App.D.C. 311, 
$0 F.(2d) 474; State v. Conley, 217 S. 
W. 29, 280 Mo. 21; State v. McManus, 
89 N.C. 555; Porello v. State, 168 N.E 
135, 121 Ohio St. 280. 


50. People v. Niemoth, 152 N.E. 
537, 322 Ill. 51; Sutherland v. Com., 
65 S.E. 15, 109 Va. 834, 182 Am.S.R. 
949, 23 L.R.A.N.S. 172. 


SleeerOWsIt oval Ue Ss 5S. Apps, ce 
celal FeO) F. (2d) 474; Porello v. State, 
168 N.E. 135, 121 Ohio St. 280; Welch 
Vv. State, 262 S.W. 485, 97 Tex. Cr. 617. 

52. Cunningham v. State, 76 Ala. 
88. 

53. Brown v. U. S., 58 App.D.C. 
311, 30 F.(2a) 474; People v. Niemoth, 
152 N.E. 537, 322 Ill. 51; State v. Mc- 
Manus, 89 N.C. 555. 
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N.E. €47, 28 Ohio App. 248. 

57. Brown v. U. S., 58 Avp.D.C. 311, 
30 HY.(2d) 474; State v. Conley, 217 S. 
W. 29, 280 Mo. 21; State v. McManus, 
SOWING DOD: 

58. People v. Niemoth, 152 N.E. 
SeGneer, Lak pls 

“There must be proof that the fire- 
arm is carried in such proxi- 
mity of the accused as to be within 
his easy reach and under his control.” 
People v. Niemoth, supra. 


59. Welch v. State, 262 S.W. 485, 
Wie TNexi€r.- 6a. 


60. Welch v. State, supra; People 
v. Niemoth, 152)-N.E. 537; 322) Til. 52. 


“The proof in this case does not 
show that the guns lying on the floor 
{in back of the front seat] of the au- 
tomobile were where the accused 
could have reached them without 
moving from his position in the front 
seat [behind the steering wheel].” 
People v. Niemoth, supra. 


; 61. Com. v. Lanzetti, 97 Pa.Super. 
26. 

62. See infra §§ 24-26. 

63. Com. v. Lanzetti, 97 Pa.Super. 
126; Com. v. Bruno, 82 Pa.Super. 
388. 

64. Com. y. Lanzetti, 97 Pa.Super. 
126. 

65. Com. v. Lanzetti, supra. 

66. Prewitt v. State, 92 S.W. 800, 


49 Tex.Cr. 323. 


67. Owen v. State, 31 Ala. 387, 389; 
Avety v. Com., 3 S.W:(2d) 624, 223 
Ky. 248. 

68. Diffey v. State, 5 So. 576, 86 
Ala. 66. 

69. Weapons in receptacles in 


vehicles see infra § 26. 


70. Warren v. State, 10 So. 838, 94 
Ala. 79; Ladd v. State, 9 So. 401, 92 
Ala. 58; Cunningham y. State, 76 Ala. 


88; Thomas v. State, 64 So. 192, 9 
Ala.App. 67; Avery v. Com., 3 S.W. 
(2d) 624, 223 Ky. 248. See Com. v. 
Nunnelley, 56 S.W.(2d) 689, 247 Ky. 
109 (“It is highly doubtful whether 
the accused was carrying the weapon 
[a pistol under the front seat of an 
automobile] within the meaning of 
that word as set out in the Avery Case 
[supra]. Whilst it is true that both 


moved off without control or under 
some one eise’s control, taking the 
revolver with it and the accused re- 
maining stationary by the roadside”). 


[a] Well considered case.—State 
eee 107 S.B. 291, 88 W.Va. 


71. Ala.—Diffey v. State, 5 So. 576, 
86 Ala. 66. 


Ga.—Boles v. 
86 Ga. 255. 


N.C.—State v. 
55S: 


Tex.—Johnson v. State, 
902, 51 Tex.Cr. 648. 


W.Va.—State v. Blazovitch, 107 S.E. 
291, 88 W.Va. 612. 


72. Warren v. State, 10 So. 838, 94 
Ala. 79; Willis v. State, 32 S.H. 155, 
105 Ga. 633; Livesey v. Helbig, 94 A. 
47, 87 N.J.Law 303; State v. Blazo- 
vitch, 107 S.B. 291, 88 W.Va. 612. 


[a] Tho fact that the satchel was 
locked, and that the accused had the 
key in his pocket, is of no importance, 
since it is immaterial whether or not 
a weapon so carried is of easy and 
ready access. Warren v. State, 10 So. 
838, 94 Ala. 79. 


73. State v. Blazovitch, 
291, 88 W.Va. 612. 


74 Willis v. State, 32 S.E. 155, 105 
Ga. 633; State v. Blazovitch, 107 S.B. 
291, 88 W.Va. 612. 


pes Robinson v. State, 3 Tenn.Cas. 


76. Edwards v. State, 54 S.E. 809, 
126 Ga. 89. 


77. State v. Jones, 121 
La. 55. 


78. Diffey v. State, 
Ala. 66; State v. Jones, 
168 La. 55; Robinson y. State, 3 Tenn. 
Cas. 59; State v. Blazovitch, 107 S.E. 
291, 88 W.Va. 612. 


State, 12 S.E. 361, 362, 


McManus, 89 N.C. 


104 S.w. 


107 S.E. 


So. 300, 168 


5 So. 576, 86 
121 So. 300, 


79. Diffey v. State, 5 So. 576, 86 
ae 66; State v. McManus, 89 N.C. 


80. Warren v. State, 64 S.E. 111, 
6 Ga.App. 18. 

81. Warren v. State, 10 So. 838, 94 
Ala. 79; Willis v. State, 32 S.E. 155, 
105 Ga. 633; State v. Jones, 121 So. 
300, 168 La. 55. 
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hung to a saddle.82. The contrary has been held, 
however, where a weapon was in a satche 
In any event, a 
weapon carried in a receptacle must be concealed if 


suit case,** or in saddlebags.*® 


the statute so requires.*® 
[§ 26] (c) In Vehicles. 


about the person ;** 


Seuuebarton vs. State.) 7 Baxt, 
(Tenn.) 105. 

83. State v. Weston, 94 S.E. 871, 
108 S.C. 383. 


84. State v. Weston, supra. 


85. Cunningham v. State, 76 Ala. 
$8: eSutheriand: v. Com.;°65\'S.B. 15, 
109 Va. 834, 132 Am.S.R. 949, 23 L.R.A. 
N.S. 172. 

[a] Purpose of the statute provid- 
ing that “if any person shall carry 
about his person, hid from common 
observation, any pistol,” etc., is to in- 
terdict the practice of carrying a 
deadly weapon about the person, con- 
cealed, and yet so accessible as to 
permit prompt and immediate use, and 
the words “about the person’ must 
mean that it is so connected with the 
person as to be readily accessible for 
use or surprise if desired, and hence 
a pistol in a scabbard and in a pair of 
saddlebags with the lids down, though 
the bags be in the hand, does not 
fall within the language of the stat- 
ute. Sutherland v. Com., 65 S.E. 15, 
109 Va. 834, 182 Am.S.R. 949, 23 L.R.A. 
N.S. 172. 


86. Sullivan v. State, 65 S.E. 354, 6 
Ga.App. 533. 


[a] Weapon in an open-top arm 
basket, fully exposed to view, is not 
within the prohibition of a statute re- 
lating to concealed weapons. Sulli- 
van v. State, 65 S.E. 354, 6 Ga.App. 
533. 


Concealment as essential element 
generally see supra § 12. 


87. Ladd v. State, 9 So. 401, 92 
Ala. 58; Com. v. Sturgeon, 37 S.W. 
680, 18 Ky.L. 613; Hardy yv. State, 
40 SuWin22919, 3:7. Tex.Cr:. 611. 


[a] Illustrations.—(1) Metal 
knuckles in wagon. Alexander v. 
State, 122 S.W. 387, 57 Tex.Cr. 252. 
(2) Pistol in box in front end of the 
accused’s wagon. Hardy v. State, 
Cie Cr) 640 (S5Wi 129.90" 1) Pistol An 
buggy. Maxwell v. State, 88 Tex. 
170. (4) Pistol in corner of wagon 
body. Cathey v. State, 5 S.W. 137, 
23 Tex.App. 492. (5) Pistol in pock- 
et of overcoat lying in wagon. 
George v. State, (Tex.Cr.) 29 S.W. 
386. (6) Pistol in satchel under seat 
of wagon. Com. v. Sturgeon, 37 S.W. 
680, 18 Ky.L. 613 [expl Avery v. Com., 
3 S.W.(2d) 624, 223 Ky. 248 (where 
it was said that “the court reversed 
the case on the ground that there 
was no proof showing that Sturgeon 
owned the satchel without indicating 
what would have been the ruling if 
the proof had established that the 
satchel was his’’)]. (7) Pistol on 
cotton in a wagon about halfway be- 
tween the seat and the rear end of the 
wagon. Thompson vy. State, 86 S.W. 
1033, 1034, 48 Tex.Cr. 146. (8) Pistol 
under rug in bottom of buggy. Ladd 
v. State, 9 So. 401, 92 Ala. 58. (9) 


According to some au- 
thorities, when a weapon is merely in a vehicle in 
which the accused is riding, and is not attached to 
his person, it cannot be said to be carried on or 
but in other cases the court 
refused to recognize this rule where the weapon was 
on®’ or under’® the seat of the vehicle, or was ac- 
cessible, even though not on or under the seat.°° 
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Lee sor 


In motor vehicles. 
but seems to have had some influence in connec- 
tion with the rules as to the carrying of weapons 
in vehicles, it being quite generally held that a 


[§§ 25-26 


The advent of the automobile 


weapon is carried on or about the person when it 
is in a motor vehicle in which the accused is rid- 


trol.®? 


Pistol under seat of buggy. Hayes v. 
State, 110 S.E. 320, 28 Ga.App. 67. 


88. Garrett v. State, (Tex.Cr.) 25 
S.W. 285. 


89. Kendall v. State, 101 S.W. 189, 
118 Tenn, 156; 121 Am:.S.Re 994) e11 
Ann.Cas. 104; Emerson vy. State, 190 
S.W. 485, 80 Tex.Cr. 354; Mayfield v. 
State, 170 Siw. 308, 75 Mex.Cr., 103; 
Hill v. State, 100 S.W. 384, 50 Tex. 
Cr. 619. 


[a] Thus, if accused knew that a 
pistol was under the cushion of a 
buggy which he borrowed from his 
brother, and carried it to town in 
that position, he would be guilty of 
unlawfully carrying a pistol. Leon- 
ae Vv. State, 119) S:W.. 98,56) Tex-Cr: 


90. De Friend v. State, 
881, 69 Tex.Cr. 329. 


$1. U.S.—Brown v. U. S., 
(2a) 474, 58 App.D.C. 311. 


Mass.—Com. v. Moscatiello, 153 N. 
E. 545, 257 Mass. 260. 


Miss.—Clark v. City of Jackson, 
124 So. 807, 155 Miss. 668. 


Mo.—State v. Hogan, 273 S.W. 1060. 


Ohio.—Schraeder v. State, 162 N. 
E. 647, 28 Ohio App. 248. 


Tex.—Hall v. State, 277 S.W. 129, 
102 Tex.Cr. 329. 


[a]. Well considered case.—Porel- 
hie State, 168 N.E. 135, 121 Ohio St. 


As question for jury see infra § 63. 


92. State v. Simon, (Mo.) 57 S.W. 
(2d) 1062; People v. Andreacchi, 222 
N.Y.S. 610, 221 App.Div. 136; People 
v. King, 214 N.Y.S. 537, 216 App.Div. 
240; People v. Warden of City Pris- 
on, 241 N.Y.S. 68, 186 Misc. 836; Wil- 
eee State, 271 S.W. 617, 99 Tex. 

Ty) DoGs 


[a] Possession by accused was not 
proved, where, after his arrest, a re- 
volver was found between the front 
seats of a coach in which the ac- 
cused was a passenger, there being 
evidence that the automobile was be- 
ing driven by his companion, and 
no evidence that the accused was the 
owner of the automobile. People v. 
Rie: 214 N.Y.S. 5387, 216 App.Div. 


[b] Defendants riding in rear seat 
of automobile could not be convicted 
of possessing revolver found under 
driver’s seat; ‘it not being shown 
which occupant possessed pistol. 
People v. Warden of City Prison, 241 
N.Y.S. 63, 186 Misc. 836. See People 
v.-Bellucci, 240 N.Y.S. 669, 672, 136 
Misc. 174 (where Rudich, J., said: 
“To my notion, the rulings in the 
Andreacchi Case [People v. Andreac- 
chi, 222 N.Y.S. 610, 221 App.Div. 136] 
and in the De Feo Case [People ex rel. 
De Feo et al. v. Warden of City Pris- 
on, 241 N.Y.S. 638, 186 Mise. 836] 


153 S.W. 
30 F. 


ing,® provided that the weapon is owned by him, 
or is to some extent within his possession or con- 
This rule, although not without occasional 
dissent,°? is appropriately applied where a weapon 
is on,** under or behind the seat or cushion,®® or 
is between the seat and the cushion®® or the door or 
side of the automobile,®” or is on the floor,®* or in a 
pocket®® of the door,! or even in a receptacle on the 


should be limited to situations pre- 
cisely similar to the facts there dis- 
closed, and should not be extended to 
the case of weapons found in a room 
rented and_occupied jointly by two or 
more persons’). 


[c] Where pistol was between rear 
seat and rear cushion, and four per- 
sons occupied the rear seat, the own- 
er and driver of the automobile, who 
denied knowledge of the presence of 
the weapon, could not properly be con- 
victed. Williams v. State, 271 S.W. 
617, 99 Tex.Cr. 586. 


93. See infra text and notes 94--5. 


94. Brown v. U. S., 30 F.(2d) 474, 
58 App.D.C. 311; State v. Scanlan, 
273 S.W. 1062, 308 Mo. 683; Wortham 
Fe eee, 252 SOWse 1063,°°-95) ‘Bex:@re 


[a] Reason for rule.—‘‘To rule 
[under a statute making it unlawful 
to have a weapon concealed “about” 
the person] that the weapon must be 
on the person would make possible 
the carrying of a deadly weapon con- 
cealed on the seat of an automobile, 
where it would be more readily acces- 
sible than it would be if concealed on 


the person.” Brown v. U. S., 30 F. 
(2d) 474, 475, 58 App.D.C. 311. , 
95. Wagner v. State, 188 S.W. 


1001, 80 Tex.Cr. 66. See Mularkey v. 
State, 230 N.W. 76, 201 Wis. 429 (un- 
der a statute punishing ‘‘any person 
who shall go armed with any con- 
cealed and dangerous weapon,” the 
driver of an automobile may be held 
to “go armed’ when he has such a 
weapon on a Shelf in back of his 
seat). 


96. Pautlk v. State, 261 S.W. 779, 
OT Dex, Crw415. 


97. Weapons in pocket of automo- 
bile see infra notes 99-2, 


98. Clark v. City of Jackson, 124 
So. 807, 155 Miss. 668; State v. Ren- 
ard, (Mo.) 273 S.W. 1058; Welch v. 
State, 262 S.W. 485,.97 Tex.Cr. 619. 
See State v. Perez, 92 So. 45, 151 La. 
526 (facts stated infra note 5). 


fa] A pistol in a hand bag placed 
between the seats on the floor of an 
automobile was on or about the driv- 
er’s person. Welch v. State, 262 S. 
Wi 480597) PexiGr 61 ve 


ore State v. Hogan, (Mo.) 273 S.W. 
ta] Revolvers in pocket on back 


of seat.—State v. Hogan, 
S.W. 1060. 


1. Porello v. State, 168 N.E, 135, 
121 Ohio St. 280; Schraeder v. State, 
162 N.E. 647, 28 Ohio App. 248; Spears 
Mee 17 S.W.(2d) 809, 112 Tex.Cr. 


{a] “The fact that the pistol was 
found in the right-hand pocket of 
the car, and that another man was 
sitting beside appellant and nearer 
to the pocket in which the pistol was 


(Mo.) 273 


For later cases, developments and changes in the law see Annotations, same title and section number. 


—— —— . 


§§ 26-27] 


running board.? 


on is not concealed.® 


{§ 27] (4) Carrying Concealed. 


port of statutes directed against the carrying of 
“conceal” has its common, ordi- 
nary and well understood signification,’ 
Concealment does 
not necessarily presuppose complete invisibility.® 
Conversely, the fact that a weapon is not concealed 
does not necessarily mean that it is completely visi- 


concealed weapons, 


hide, secrete, screen, or cover.® 


than appellant, and that some one had 
theretofore reported the fact that the 
man sitting nearest the pocket con- 
taining the pistol had had said pistol 
in his hand, would not be deemed of 
‘sufficient weight to justify this court 
in overturning the deliberate verdict 
and judgment of the jury determining 
that the pistol was carried on and 
about the person of this appellant. 
The jury probably attached great 
weight to the fact that appellant said 
the pistol was his.” Spears v. State, 
17 S.W.(2d) 809, 810, 112 Tex.Cr. 506. 


2. Armstrong v. State, 265 S.W. 
WOt5 98) Dex.Cr, 335. 


3. Com. v. Nunnelley, 56 S.W.(2d) 
689, 247 Ky. 109. 


[a] Reason for rule.—‘‘The pistol 
was under the seat of the automobile. 
It was not in such close proximity to 
the person of the accused as that he 
could have readily secured it and used 
it should occasion have arisen. He 
would have had to get out of the ma- 
chine, raise the seat, and reach under 
to secure its possession, or at least 
have stood up in the machine in a 
very awkward position whilst he rais- 
ed the seat under which the pistol 
lay. The pistol was not, therefore, 
in such close proximity to the per- 
son of the accused as that it could be 
said to be ‘on’ or ‘about’ his person; 
conceding arguendo that there need 
not be some physical connection be- 
tween the weapon and the person— 
just such close proximity as that the 
weapon may be readily secured.” 
‘Com. v. Nunnelley, 56 S.W.(2d) 689, 
690, 247 Ky. 109. 


4 People v. Niemoth, 
Bate woes  2iy 51, 


[a] “‘About his person’ means 
sufficiently close to the person to be 
readily accessible for immediate use. 

. The proof in this case does 
not show that the guns lying on the 
floor [in back of the front seat] of the 
automobile were where the accused 
could have reached them without 
moving from his position in the front 
seat [behind the steering wheel]. 
There was no proof that the guns 
belonged to the accused or that he 
knew they were in the automobile.” 
People v. Niemoth, 152 N.E. 537, 322 
Ill. 51. But see State v. Perez, 92 So. 
45, 151 La. 526 (facts stated infra 
note 5). 


5. State v. Brunson, 111 So. 321, 
162 La. 902, 50 A.L.R. 1531. See State 
v. Perez, 92 So. 45, 151 La. 526 (trial 
court did not err in refusing to be 
governed by requested instructions 
that a weapon on the floor or in some 
part of a vehicle in which the accus- 
ed is riding is not carried on or about 
the person, inasmuch as the instruc- 


152 N.E. 


In some jurisdictions, however, or 
under certain circumstances, a different rule pre- 
vails, it having been held that a weapon was not 
carried on or about the person when it was under 
the seat® or on the floor of an automobile, or in a 
pocket of the door. Where the statute requires con- 
cealment as an element of the offense, it is of course 
no offense to carry a weapon in a vehicle if the weap- 
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ble,?° for ordinarily a weapon earried in the hand 
is not unlawfully concealed,t and yet whenever a 
weapon is carried on the person, some part of the 
weapon is unavoidably hidden from view.?? 


What constitutes concealment. 
hidden from ordinary observation, it 1s concealed.** 
Stated more fully, the test is whether or not the 
weapon is hidden from general view,1* or from the 


If a weapon is 


ordinary observation’® of persons who are in full 


Within the pur- 


meaning to 


SODES 


tions left out of consideration the 
Surrounding circumstances on which 
the trial judge based the conviction; 
it appearing that one pistol was on 
the floor in front of the front seat, 
and another pistol was on a can of 
alcohol in the back of the automobile, 
and that the defendants ‘‘were about 
the places where the pistols were 
found’). 

6. People v. Frost, 12 P.(2d) 1096, 
125 Cal.App. (Supp.) 794; People v. 
Niemoth, 152 N.B. 537, 322 Ill. 512. 

Concealment as essential element 
generally see supra § 12. 

7%. see Conceal 12. C.J. p 373: 

8 Avery v. Com., 3 S.W.(2d) 624, 
223 Ky. 248; Williams v. Com., 37 S. 
W. 680, 18 Ky.L. 663; State v. Bias, 
387 La.Ann. 259. 


[a] Concealed “means willfully or 
knowingly covered, or kept from, 
ee Owen v. State, 31 Ala. 387, 


9. Robinson v. Com., 268 S.W. 840, 
207 Ky. 53; State v. Johnson, 16 S.C. 
187; Mularkey v. State, 230 N.W. 76, 
201 Wis. 429. 

10. See cases infra note 11. 

1l. Johnson v. State, 165 S.E. 317, 
45 Ga.App. 603; Ridenour v. State, 
65 Ind. 411, 412. 

12. Stockdale v. State, 32 Ga. 225; 
State v. Roten, 86 N.C. 701. 

13. See cases infra note 14-18. 

Intent to conceal see supra § 13. 

14. Carr v. State, 34 Ark. 448, 450, 
386 Am.R. 15 (‘‘a weapon must be so 
hidden from general view as to put 
others off their guard’) 


15. Ala.—Smith v. State, 11 So. 71, 
96 Ala. 66; Ramsey v. State, 8 So. 
568, 91 Ala. 29; Jones v. State, 51 
Ala. 16. 


Ill.—People v. Garwood, 148 N.E. 
259, 317 Ill, 578. 


Ky.—Avery v. Commonwealth, 3 S. 


W.(2d) 624, 223 Ky. 248; Daniel v. 
Com., 6 Ky.Op. 32. 

Mo.—State v. Mulconry, 270 S.W. 
375. 


S.C.—State v. Johnson, 16 S.C. 187. 


Wis.—Mularkey v. State, 230 N.W. 
76, 201 Wis. 429. 


“‘Concealed’ does not mean that 
it [a weapon must be so hidden that 
it can only be discovered by a person 
making a special investigation to as- 
certain whether the person has such 
a weapon. It is sufficient if it is so 
concealed that it would not be ob- 
served by persons making ordinary 
contact with him in associations 
such as are common in the everyday 
walks of life.’ Avery v. Com., 3 S.W. 


view of accused and near enough to see the weapon 
if it were not concealed,'® and who come into con- 
tact with accused in the usual associations of life.*? 
The test is not whether the weapon is invisible to 
one having only a partial view of the accused’s per- 


Partial concealment of a weapon, though prohibit- 
ed by some statutes,1® is not an offense under oth- 


(2d) 624, 626, 223 Ky. 248. 


[a] (1) “What is ordinary obser- 
vation in cases involving the carrying 
of a pistol concealed about the per- 
son cannot be very well defined to 
meet all the varying conditions un- 
der which a pistol may be carried, but 
it may be said generally that the 
meaning is, the pistol must be open 
to the ordinary observation of per- 
sons who may come in contact with 
the person carrying it in the usual 
and ordinary associations of life. If 
a person with a pistol on his person 
approach another, or pass him on the 
street or public highway, or is other- 
wise thrown with the other in ordi- 
nary social contact, and has the pistol 
on his person so that it may be seen 
without inspection or examination of 
his person for that purpose, and from 
ordinary observation as persons usu- 
ally observe each other, then the pis- 
tol is not concealed, within the mean- 
ing of the statute. On the other hand, 
if the pistol is carried on the person 
under such conditions that it is hid- 
den from view from the observation 
of persons coming in contact with the 
person carrying it, casually observ- 
ing his person, that is a concealment, 
and in violation of the_ statute.” 
Driggers v. State, 26 So. 512, 514, 123 
Ala. 46. (2) This is “the best defini- 
tion of what is meant by carrying a 
deadly weapon concealed.” Avery v. 


ray 38 S.W.(2d) 624, 626, 223 Ky. 
[b] IWustrations.—(1) Revolvers 


in holsters under unbuttoned coats: 
People v. Garwood, 148 N.E. 259, 317 
Tll. 578. (2) Revolver behind accus- 
ed’s body on seat of automobile. 
State v. Mulconry, (Mo.) 270 S.W. 
375. (3) Revolver on floor of automo- 
bile at accused’s feet, the night being 
so dark that the revolver could not 
be seen. State v. Renard, (Mo.) 273 
S.W. 1058. 


16. Street v. State, 67 Ala. 87. 


17. Driggers v. State, 26 So. 512, 
123 Ala. 46; Smith v. State, 11 So. 
71, 96 Ala. 66; Avery v. Com., 3 Saw. 
(2a) 624, 223 Ky. 248. 


1S Smith v. State; ih (Sos Tia96 
Ala. 66; Brown vy. State, 58 S.E. 549, 
2 Ga.App. 417; Williams vy. Com., $7 
S.W. 680, 18 Ky.L. 663. 


[a] Person standing behind accus-. 
ed.— Williams v. Com., 37 S.W. 680, 18 
Ky.L. 663. 

19. See cases infra this note. 


[a] Under statute prohibiting car. 
rying concealed in whole or in part.— 
Pe v. State, 47 So. 426, 93 Miss. 

[b] Under statute requiring full 
open view.—State v. Bias, 37 La.Ann. 
259; State v. Smith, 11 La.Ann. 633, 
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ers,?° unless carried in such a manner that it ean- 
not be easily recognized as a weapon.?' 


If the surface of a weapon is covered, the mere 
fact that its outlines are distinguishable, and that 
the object is. recognizable as a weapon, will not 
prevent it from being unlawfully concealed.?? 


[§ 28] f. Manner of Possessing.2* To establish 
the unlawful possession of a weapon, actual physical 
hold thereof is not necessary;°* constructive pos- 
session may be sufficient.2° It has been suggested, 
however, that statutes penalizing the possession of 
weapons should not be construed to mean such a 
theoretical and technical possession as would follow 
from the legal ownership of a weapon in a collection 
of curious and interesting objects.° 


[§ 29] g. Persons, Places, and Occasions Exempt- 
ed or Privileged?’—(1) In General. Statutes cre- 
ating offenses relating to the carrying or possession 
of weapons are applicable to all persons, places, and 
occasions provided the circumstances of the case 
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[$§ 27-30 


the wisdom and policy of the legislature as set forth 
in its enactments,?® they will not introduce excep- 
tions or extend by construction those specifically 
mentioned.*® However, attention has been called 
to the fact that under the rules governing the con- 
struction of penal statutes,*1 provisions setting up 
an exemption should be liberally construed.*? It 
should also be noted that even in the absence of an 
express exception in the statute, it is permissible in 
some jurisdictions to carry a weapon for certain 
purposes.*? In any event, the law has no force or 
effect as against persons included within an excep- 
tion in the statute,?* although of course the excep- 
tions cannot be used as a cloak for violating the 
statute.2°> Persons protected by an exception do not 
lose such protection merely because they may use 
the weapon unlawfully.?® 


Engagement in federal service does not alone con- 
fer any immunity from the operation of state laws 
regulating the carrying of weapons.*? 


[§ 30] (2) Peace Officers and Persons Aiding 


are not embraced within an exception found in the 
Since courts have nothing to do with 


statute.?§ 


66 Am.D. 208. / 

[ec] Under statute making it un- 
lawful to carry arms secretly on or 
about the person, but not forbidding 
the carrying of arms openly outside 
all of one’s clothes. Sutton v. State, 
LIM law 3b. 


20, Washington v. State, 36 Ga. 
WA 24s Daniel =v. Com, 6 ASy.Opt 
ey 

[a] If part of pistol was visible 


so that the witnesses saw enough oO 
it to recognize it as_such, it was not 
concealed. Stripling v. State, 40 S.E. 
733, 114 Ga. 538. 


[b] Pistol in scabbard, and hence 
partly concealed from view, is never- 
theless not within the prohibition of 
the law, if enough of the weapon is 
exposed to ordinary observation to 
show plainly that it is a pistol. Dan- 
iel v. Com., 6 Ky.Op. 32. 


[ec] All that the legislature meant 
when it prohibited the carrying of 
concealed weapons was to compel per- 
sons to so wear them that others who 
might come in contact with them 
might see that they were armed and 
dangerous persons, who were to be 
avoided in consequence, for, if it 
should be required that no part of the 
weapon should be concealed, the stat- 
ute would amount to an infringement 
of the constitutional right of citizens 
to have and bear arms, Since it would 
be impossible for one to have and 
bear about his person a pistol or 
weapon of any kind without having 
some part of it concealed. Stockdale 
v. State, 32 Ga. 225, 227. 


21. Killet v. State, 32 Ga. 292. 


22. Mayberry v. State, 18 So. 219, 
107 Ala. 64; Cotton v. State, 7 So. 
148, 88 Ala. 168; Robinson v. Com., 
268 S.W. 840, 207 Ky. 53. See Strip- 
ling v. State, 40 S.H. 733, 114 Ga. 538 
(testimony that the witness knew 
that the accused had a pistol in his 
pocket because he saw its shape is 
a mere conclusion, and hence is not 
evidence, and is not sufficient to sus- 
tain a conviction, although “evidence 
as to the facts on which the witness 
bases his conclusions can properly go 
to the jury, which may include the 
fact that the shape of the object 
which the accused had in his pocket 
was that of a pistol’’). 


‘Opinion evidence in criminal cases 
Soins see Criminal Law §§ 1532- 
1556. 

[a] Form of pistol in overalis 
pocket discernible to officer.—Robin- 
son v. Commonwealth, 268 S.W. 840, 
207 Ky. 53. 

23. Momentary possession see su- 
pra § 14. 

24, People v. Bellucci, 240 N.Y.S. 
669, 136 Misc. 174. 


25. People v. Bellucci, supra. 
Constructive carrying see supra § 
2. 


26. People v. Persce, 97 N.E. 877, 
204 N.Y. 397. See People v. Rogers, 
297 SP. A924, 4925, Li2 SCalsAppar6ls 
(where the statute was attacked as 
providing for deprivation of property 
without due process, on the ground 
that the statute made it unlawful to 
possess a blackjack or other specified 
weapon even as part of a collection of 
curios, and the court said: “The de- 
fendant . is not entitled to the 
benefit of the points presented by him 
on the constitutionality of the act, al- 
though it may be that under other cir- 
cumstances there might be some mer- 
it in these points. ; The cir- 
cumstances under which the weapon 
[a blackjack or sap] was found in his 
possession [together with a gun and 
some clothing in a traveling bag] are 
sufficient to exclude the claim of pos- 
session as a curio at the time, even if 
when originally purchased by the de- 
fendant he had only intended to keep 
it as a curio’). 


27. Burden of proving privilege 
see infra § 56. 


28. People v. Rodriguez, 32 Porto 
Rico 672; Lewis v. State, 2 Tex.App. 
26; Reynolds v. State, 1 Tex.App. 616. 


[a] Judge, after the abolition of 
the court, had no right to carry weap- 
ons, even though the abolition oc- 
curred before the expiration of his 
term, especially where he had ceased 
to be even a de facto judge because 
of the fact that the judges of the 
newly created court had been appoint- 
ed and had qualified. People v. Diaz, 
36 Porto Rico 514. 


[b] President of municipal assem- 
bly is not exempt from liability. Peo- 
ple v. Rodriguez, 32 Porto Rico 672. 


Them—(a) Necessity of Statutory Exceptions. 
accordance with the general rule,?® officers and per- 


In 


29. See Constitutional Law § 224. 

30. Ala.—Gholson v. State, 53 Ala. 
519, 25 AmieR. 1652. 

Ark.—Brown v. State, 252 S.W. 18, 
159 Ark. 498, 31 A.L.R. 1126; Howard 
v. State, 208 S.W. 2938, 137 Ark. 111. 


Ga.—Puryear v. State, 44 Ga. 221. 
ieee 6S v. Julian, 25 Mo.App. 
0 . 

Nev.—Ex parte Davis, 110 P. 1131, 
33 Nev. 309. 


N.C.—State v. Hannibal, 51 N.C. 57. 


pee oes v. Maloof, 49 Pa.Super. 


Puerto Rico.—People v. Izquierdo, 
37 Porto Rico 463. 


Tex.—Ballard v. State, 167 S.W. 340, 
74 Tex.Cr. 110; Culp v. State, (Cr.) 40 
S.W. 969; Kelley v. State, (Cr.) 31 S. 
ne 390; Reynolds v. State, 1 Tex.App. 

Va.—Sutherland v. Com., 65 S.E. 
15, 109 Va. 834, 132 Am.S°R. 949," 23 
I EReAPING Saher 


W.Va.—State v. 
355). SA. Warviten 14s 


[a] An exemption of conductors 
of public funds does not include a 
municipal treasurer, but refers only 
to persons who carry or transport 
that kind of funds from one place to 
another. People v. Izquierdo, 37 Por- 
to Rico 463. 


31. See Statutes §§ 659, 660. 


Barnett, 11 S.E. 


32. Ex parte Davis, 110 P. 1131, 33 
Nev. 309. 

33. See supra §§ 14-17. 

34 Ex parte Davis, 110 P. 1131, 


33 Nev. 309. 


35. Impson v. State, (Tex.App.) 19 
S.W. 677 [quot Grant v. State, 13 S. 
W.(2d) 889, 112 Tex.Cr. 120; George 
v. State, 234 S.W. 87, 90 Tex.Cr. 179]. 

86. See People v. Diaz, 37 Porto 
Rico 426; People v. Segarra, 36 Por- 
to Rico 103; Deuschle v. State, 4 S. 
W.(2d) 559, 109 Tex.Cr. 355. 

37. Hathcote v. State, 17 S.W. 721, 
55 Ark. 181. 

_ Postmasters and mail carriers see 
infra § 39. 


rian States soldiers see infra § 


38. See supra § 29. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§ 30] 


sons aiding them, unless excepted by the statute, are 
subject like other persons to statutes prohibiting the 
carrying or possession of weapons.?® 
tion must be found in the statute itself, and cannot 
be imported from the common law in derogation of 
Thus, in the absence of an exception 
in the statute, a prohibition against the earrying 
of concealed weapons applies to peace officers*! as 
well as to persons summoned to their aid.*? 


the statute.4° 


Scope of exceptions. 


aid.*# 


the others is to be ascertained with 


39. Hall v. Com., 130 S.E. 416, 143 
Va. 554; and cases infra this section. 

{a] Transporting ardent spirits.— 
A statute making it an offense to car- 
ry a firearm while unlawfully trans- 
porting ardent spirits applies to a 
special constable or special. officer, 
even though such officer has a war- 


rant for the arrest of an alleged 
criminal. Hall v. Com., 130 S.B. 416, 
b43eVa. 554. 

40. State v. Julian, 25 Mo.App. 
133. 

41. Reach v. State, 11 So. 414, 94 
Pia Ate: (State. vy. eid; 1 Ate. 61:2: 


Johnson v. State, 75 So. 278, 16 Ala. 
App. 72; Com. v. McNulty, 8 Phila. 
(Pa:)_610. 

“Peace officer” 48 C.J. p 776. 


42. State v. Julian, 25 Mo.App. 
1338 

43. Jones v. State, (Tex.Cr.) 65 S. 
Wey. 92. 

{a] ‘Peace officers” (1) includes a 


deputy United States marshal (State 
v. Williams, 18 So. 486, 72 Miss. 992), 
(2) but not a state ranger who never 
took the statutory oath, reported for 
Service, or became a ranger in fact 
(Ringer v. State, 26 S.W. 69, 33 Tex. 
Cr. 180). 


[b] Where judges are conserva- 
tors of the peace by constitutional 
provision, a general statutory excep- 
tion of “peace officers”’ includes: (1) 
A county judge. Jones v. State, (Tex. 
Cr.) 65 S.W. 92. (2) A judge of the 
corporation court of a city. Tippett 
v. State, 189 S.W. 485, 80 Tex.Cr. 373 
[foll Jones v. State, supra, but ex- 
pressing dissatisfaction therewith]. 
(3) The presiding officer or judge of 
an election, who is given by statute 
the power of the district judge to 
keep the peace. Hooks v. State, 158 
S.W. 808, 71 Tex.Cr. 269 [foll Jones 
v. State, supra]. 


“Conservator of the peace” 12 C.J. 
p 522. 


44. O’Conner v. State, 40 Tex. 27. 


45. Ex parte Abbey, 237 P. 179, 28 
Ariz. 383; State v. Hogan, (Mo.) 273 
S.W. 1060; State v. Jordi, 174 P. 204, 
24 N.M. 426. 


[a] Exception of pence Officers, 
defined by statute as being sheriffs, 
constables, marshals, and policemen, 
does not include judges of the supe- 
rior court. Ex parte Abbey, 287 P. 
A Oe CATIA.) OS Ss i 


[b] Exception of sheriffs, police 
officers, and other persons whose bona 
fide duty it is to execute process, 
make arrests, or aid in conserving the 


A general exception of 
peace officers, extends to conservators of the peace,** 
and likewise to persons summoned to an officer’s 
When the statute specifically names the 
persons excepted, the exception ineludes only those 
persons, or others of the same class or status, named 
in that statute,*® and if the statute itself purports 
to except other persons in addition to the class or 
classes of persons definitely named, the identity of 


WEAPONS 


The excep- 


reference to the 


public peace includes (1) constables. 
State v. Whitehead, (Mo.) 295 S.W. 
746. (2) But it does not include a 
state deputy beverage inspector. 
State v. Hogan, (Mo.) 273 S.W. 1060. 


46. People v. Boa, 143 Iil. App. 
356; Lattimore v. State, 145 S.W. 588. 
65 Tex.Cr. 490. ; 


[b] “Other civil officer” in a pro- 
vision that a statute making it un- 
lawful to carry weapons shall not 
apply “to a revenue or other civil 
officer’ (1) is limited by the doctrine 
of ejusdem generis, and refers only to 
a civil officer of the same kind or 
character as a revenue officer. Lat- 
timore v. State, 145 S.W. 588, 65 Tex. 
Cr. 490. (2) Hence, such words do not 
include a rural mail carrier. Latti- 
more y. State, supra. (3) Nor do they 
include a city attorney. Featherston 
v. State, 34 S.W. 276, 35 Tex.Cr. 612 
freh= 34 “Sow. 938, 85_Tex.Cr.- 612] 
(where the record did not contain any 
charter provisions of the city creat- 
ing the cffice of city attorney or de- 
fining his duties, and where the gen- 
eral laws of the state did not create 
or define the duties of such an of- 
fice). (4) However, it has been held 
that the words include a penitentiary 
guard (West v. State, 9 S.W. 485, 26 
Tex.App 99), (5) a state convict 
guard (Veal v. State, 125 S.W. 919, 58 
Tex.Cr. 340 [where it was said that 
West v. State, supra, was ‘‘directly in 
point’]), (6) an under-officer or ser- 
geant of lessees of the state peniten- 
tiary (Carmichael v. State, 11 Tex. 
App. 27); (7) a deputy sheriff (Irvine 
y. State, 18: Tex.App. 51); and (8) a 
deputy postmaster (Love v. State, 22 
S.W. 140, 32 Tex.Cr. 85 [holding that 
the exception of revenue or other civil 
officers engaged in the discharge of 
official duty did not entitle a deputy 
postmaster, whose duties were con- 
fined to the post office building, to 
earry a pistol on the street when en- 
gaged upon his private business]). 


{b] “Other peace officers” follow- 
ing a statutory exception of sheriffs, 
coroners, constables, and policemen 
refers only to officers whose duties 
and powers are similar to the duties 
and powers of the officers named, that 
is, to executive rather than judicial 
officers, and includes a deputy game 
warden engaged in discharging his 
Official duties, but does not include a 
justice of the peace, notwithstanding 
justices are declared by statute to be 
conservators of the peace. People v. 
Boa, 143 Ill.App. 356. 


47. See statutory provisions. 


48. Wallace v. Com., 246 S.W. 466, 
197 Ky. 233. 


identity of those .amed.*® 
ing certain peace officers and other officers, such as 
civil officers, ministerial officers, or officers charged 
with the execution of the state laws,47 “ministerial 
officer” has been held to include a game warden*® or 
a special bailiff appointed by a sheriff to execute a 
warrant of arrest,*® and a town sergeant may be an 
officer charged with the execution of state laws.°° 


Special officers, appointees, etc.°1 
is frequently made in order to permit the carrying 
of weapons by persons deputized, appointed, or em- 
ployed for a special purpose, such as the execution 
of process or the maintenance of the peace, and like- 
wise by persons aiding or summoned to aid an offi- 
cer in the discharge of his duties.°? 
specially appointed or summoned, however, are not 
entitled to the benefit of the exception unless they 
are acting lawfully®* and in good faith®* during the 
limited time®® and for the particular purpose for 


[68 C.J.] 37 


Under statutes except- 


An exception 


Persons thus 


49. Wells v. Com., 254 S.W. 743, 


200 Ky. 241. 


50. Town of Lester v. Trail, 101 
S.B. 732, 85 W.Va. 386 (such a ser- 
geant who, within the territorial lim- 
its of his town or city, is invested by 
statute with the powers of a consta- 
ble within his district). 


51. Soldier detailed to guard gov- 
ernment property see infra § 40. 


52. See statutory provisions. 


53. Allison v. State, 256 S.W. 42, 
161, Ark. 304; State v. Julian, 25 Mo. 
App. 133; Gonzales v. State, 110 S.W. 
740, 53 Tex.Cr. 430; Strey v. State, 
CTex.Cr.) 40 S.W. $97. 


[a] Where a weapon statute ex- 
empts officers required to make ar- 
rests or to keep and guard prisoners, 
together with persons summoned to 
aid the officers in the discharge of 
such duties, a person deputized by a 
city marshal to carry a weapon in 
view of an anticipated disturbance 
which did not occur was not protect- 
ed by the exemption, since the mar- 
shal was not engaged in making ar- 
rests or guarding prisoners, and did 
not summon such person to assist him 
in discharging such duties. Allison 
v. State, 256 S.W. 42, 161 Ark. 304. 


[b] Duty to arrest.—A _ statute 
making it unlawful for any person to 
carry concealed weapons, except cer- 
tain persons, including those whose 
duty it is to make arrests, does not 
refer to the common-law duty of ev- 
ery citizen to arrest or aid in the ar- 
rest of any felon, because that would 
leave no citizen upon whom the stat- 
ute could operate, and it cannot be 
said that the statute refers even to 
such a duty as rests upon a member 
of a posse summoned by a special 
constable to aid him in searching for 
a felon, where the justice of the peace 
who assumed to appoint the special 
constable had no authority to make 
the appointment. State v. Julian, 25 
Mo.App. 133. 

54. Wells v. Com., 254 Sow. 743, 
200 Ky. 241; Stephenson v. State, 249 
S.W. 492, 93 Tex.Cr. 578. But see 
King» vy. State, (Dex:Grs) 44aShwer sit 
(holding that a person summoned to 
aid a peace officer in searching for a 
Supposed robber had a statutory right 
to carry a pistol while participating 
in the search, even though such per- 
son had himself made the affidavit of 
robbery to the effect that he had been 
ope and though such affidavit was 
alse). 


55. Robison v. State, 280 S.W. 776, 
103. Tex.Cr. 141; Jenkins v. State, 
82 S.W. 10386, 47 Tex.Cr. 224; Trawick 
Verevtate, (TexiCr.) 922 1'Siwe 5038s 


38 [68 C.J.] 


which they have been appointed or summoned.** 
Nevertheless, the cessation of the occasion or attain- 
ment of the purpose for which a person was aiding 
an officer does not immediately terminate the right 
A reasonable time for such 
person to return home with the weapon should be 


to carry a weapon.*? 
allowed.°§ 


O’Neal v. State, 22 S.W. 25, 32 Tex. 
Cri 42; 


“The occasion ceasing, the right to 
carry arms ceases with it.” Trawick 
v. State, supra. 


{a] Person who, at night, was 
deputized by the sheriff, after the 
polls had closed, to carry a_ pistol 
and aid in keeping the peace, had no 
right on the following day to gallop 
through the business street of the 
city, firing his pistol, when he was 
not on official business, and when 
there was no necessity for keeping 
the peace. Trawick v. State, (Tex. 
Cr) (22S. Ws 593: 


[b] Night watchman has no right 
to carry a pistol during the day when 
not on duty and when away from the 
place of his employment. Robison v. 
State, 280 S.W. 776, 103 Tex.Cr. 141. 


[c] Where almost five months 
elapsed after a justice of the peace, 
pursuant to his statutory authority 
in cases of emergency to depute per- 
sons to execute process, deputized the 
defendant to execute a warrant of 
arrest, it was reasonable to conclude 
that the emergency had ceased, and 
hence- the defendant who, after ‘that 
lapse of time, was carrying a gun at 
a prohibited place, could not claim 
that he was discharging duties im- 
posed on him by law. Snell v. State, 
4 Tex.App2:171. 


56. Baker v. State, 108 S.W. 684, 
53 Tex.Cr. 29; Brown v. State, 102 S. 
W. 406, 51 Tex.Cr. 423; Shannon vy. 
State, (Tex.Cr.) 65 S.W. 1065; King 
y. State, (Tex.Cr.) 44 S.W. 511. 


“If he [a person summoned by a 
peace officer to assist in a search] 
left the officer during the search for 
the alleged robber, and diverted his 
course, and went about other busi- 
ness, he would not be protected [in 
carrying a pistol].” King v. State, 
supra. 


[a] Deflecting from direct road.— 
The owner of property who, being 
wrongfully deprived thereof, became 
a member of an armed posse sum- 
moned to aid an officer in executing 
certain writs and search warrants in 
an effort to recover the property, 
could lawfully carry a weapon, not- 
withstanding the officer, on the way 
to execute the writs, stopped with the 
posse at several places not included 
therein, and sometimes deflected from 
the direct road and asked permission 
from the inhabitants to inspect cer- 
tain property in their possession, 
with the result that in every place 
visited, some of the missing proper- 
ty was found and turned over to the 
nee: O’Conner y. State, 40 Tex. 

Cross references: 

Necessity of officer’s acting in dis- 
charge of official duty see infra § 
Bye 

~ Necessity of officer’s being within 
territorial jurisdiction see infra § 
33. 

Necessity of valid appointment or 
authorization see infra § 382. 
57. Brewer v. State, 6 

(Tenn.) 446. 


Baxt. 
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[§§ 30-31 


[§ 31] (b) Discharge of Official Duty. For an 
officer to be exempt from statutes he must be en- 
gaged in the discharge of his official duty.°® T! 
duty in question may be either general®® or specif- 
ic.6t The statute may be so phrased or construed as 
to require some officers but not others to be acting 


The 


in the discharge of their duties when carrying weap- 


58. Brewer v. State, supra. 

[a] Waiting for train.—Where a 
statute prohibiting the carrying of 
concealed pistols exempted persons 
aiding officers of the law or others in 
arresting criminals or turning them 
over to the proper authority, a justice 
of the peace who lawfully carried a 
concealed pistol while taking a pris- 
oner fifteen miles to a city and who, 
having delivered the prisoner to the 
jailer, remained in the city three or 
four hours awaiting the departure of 
a train for his home, did not lose 
the benefit of the exception merely 
because in the interval he carried the 
pistol with him while moving about 


the city. Brewer v. State, 6 Baxt. 
(Tenn.) 446. 
Ill.— People v. Boa, 143 Ill. App. 


59. 
356. 

Mo.—State v. Wisdom, 84 Mo. 177, 
190. But see State v. Pollock, 49 Mo. 
App. 445 (holding that defendant, 
charged with carrying a weapon in a 
particular township while present 
there as a defendant in a criminal 
case then on trial, should have been 
allowed to show that he was a deputy 
constable of another township in the 
same county). ' 


N.M.—Guyse v. Territory, 34 P. 295, 
T NM. 22/8. 


N.Y.—People v. Pianto, 221 N.Y.S. 
422, 220 App.Div. 333 [appeal dism 
conditionally 159 N.B. 643, 246 N.Y. 
542, and aff 159 N.E. 688, 246 N.Y, 
640]. 


N.C.—State v. Simmons, 56 S.E. 701, 
143 N.C. 613. 


Okl.—Gibbons y. Territory, 115 P. 
129, 5 OKMVCr. 202; 


Tenn.—Gayle v. State, 4 Lea 466. 


[a] In Pexas (1) this is now the 
rule. PHscontrias v. State, 265 S.W. 
1030, 98 Tex.Cr. 374; Jones v. State, 
238 S.W. 661, 91 Tex.Cr. 240; Veal v. 
State, 125 S.W. 919, 58 Tex.Cr. 340; 
Love v. State, 22 S.W. 140, 32 Tex. 


Cr. 85; West v. State, 9 S.W. 485, 26 
Tex.App. 99; Carmichael vy. State, 11 
Tex.App. 27. (2) Formerly, statutes 


exempting ‘‘peace officers’ without ex- 
pressly requiring that they be in the 
discharge of their official duties were 
construed to allow such officers to 
carry weapons whether on official 
business or not, if they are within 
their territorial jurisdiction, but not 
otherwise. Williams v. State, 42 Tex. 
466; Tippett v. State, 189 S.W. 485, 
80 Tex.Cr. 373; Jones v. State, (Tex. 
Cr.) 65 S.W. 92. 


[b] That officer had process in his 
possession, and that he frequently 
made arrests at night, did not entitle 
him to carry a concealed pistol on a 
night when he was found intoxicated 
in a restaurant, and when he was not 
acting in the discharge of his official 
duties. State v. Hayne, 88 N.C. 625. 


[c] Driver of an automobile for 
hire was liable for carrying a pistol, 
although he had been commissioned as 
deputy sheriff, where he was not at 
the time engaged in the actual dis- 
charge of any duty as deputy sheriff, 
but was carrying the pistol simply as 
a protection to himself and his pas- 
sengers. Gandara v. State, 252 S.W. 


166, 94 Tex.Cr. 535. See Lewis v. 
State, 208 S.W. 516, 84 Tex.Cr. 499 
(deputy city marshal who, while act- 
ing in his capacity as the proprietor 
of a jitney car, carried passengers 
some distance outside of the city lim- 
its, was carrying a pistol unlawfully). 


[d] Justice of the peace has a 
statutory right to carry concealed 
weapons as a conserver of the peace, 
but he has no right to carry a pistol 
because his life had been threatened 
a short time before. State v. Davis, 
225 S.W. 707, 284 Mo. 695. 


{e] Police reservist is not entitled 
to possess a pistol when not on active 
duty. People v. Pianto, 221 N.Y.S. 
422, 220 App.Div. 333 [appeal dism 
conditionally 159 N.E. 6438, 246 N.Y. 
542, and aff 159 N.E. 683, 246 N.Y. 
640]. 


60. See cases infra this note. 


[a] Maintenance of peace.— 
Sheriffs, constables, marshals, and 
policemen, who are expressly author- 
ized by statute to carry concealed 
weapons when necessary for their pro- 
tection in the discharge of their of- 
ficial duties, are charged at all times 
with the general duty of maintain- 
ing the peace, and whether or not it 
is necessary for such officers, in the 
discharge of this general duty, to 
carry concealed weapons for their pro- 
tection, depends on the facts and cir- 
cumstances of each case. Johnson y. 
Com., 279 S.W. 341, 212 Ky. 372 [foll 
Voils v. Commonwealth, 14 S.W.(2d) 
381, 228 Ky. 149]. 


61. Gayle v. State, 4 Lea (Tenn.) 
66. 


[a] Execution of process and ar- 
rest of criminals.—A statutory excep- 
tion of any officer or policeman while 
bona fide engaged in executing process 
or searching for or arresting crimi- 
nals (1) exempts only such officers as 
may be engaged in executing criminal 
process or searching for or arresting 
criminals. Gayle v. State, 4 Lea 
(Tenn.) 466. (2) As so construed, 
the exception does not include a back 
tax collector engaged in distraining 
property, though such a collector is 
an officer. Gayle v. State, supra. (3) 
Neither does it include a private de- 
tective appointed by the mayor undera 
city ordinance charging the detective 
with the duty of ferreting out cases of 
suspected felony and making arrests 
in such cases, where he was carrying 
a concealed pistol at a time when he 
had no warrant or capias for any per- 
son’s arrest. Horn v. State, 6 Lea 
(Tenn.) 335. (4) Nor does it in- 
clude a magistrate or justice of the 
peace while going to his home in the 
country, although in case of a breach 
of the peace in his presence, it would 
be his duty to cause the offender’s 
arrest, or to make or assist in making 
the arrest. Miller v. State, 6 Baxt. 
(Tenn.) 449. (5) A policeman, how- 
ever, while on duty, is within the ex- 
ception even though he is not actual- 
ly engaged in executing criminal proc- 
ess or searching for or arresting any 
particular criminal, since he may be 
obliged to make an arrest at any time 
in the general line of duty. State v. 
Rogers, 16 Lea (Tenn.) 510. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 31-32] 


ons.°? An officer who is entitled to carry a weapon 
in the performance of his duties, and who complies 
in other respects with the statutory requirements, 
has a right to carry ‘the weapon in going to®® and 
returning from®* the place of such performance. 
[§ 32] (c) Valid Appointment or Authorization. 
o bring a person as an officer within immunity from 
the statute his appointment must be valid and sub- 
sisting and in compliance with the statutory formal- 
The appointment is sometimes explicitly 


ities.®5 


required to be made pursuant to the statutes.®° 


the absence, however, of such an 


62. Withers v. Commonwealth, 65 
S.E. 16, 109 Va. 837. a 


{a] ‘hus under a statute forbid- 
ding the carrying of concealed weap- 
ons and declaring that it “shall not 
apply to any police officer, town or 
city sergeant, constable, sheriff, con- 
servator of the peace, or to carriers 
of United States mail in the rural dis- 
tricts, or collecting officer while in 
the discharge of his official duty,’ it 
is only a collecting officer who must 
be in the discharge of his duty when 
carrying concealed weapons. Withers 
v. Com., 65 S.E. 16, 109 Va. 837. 


63. Wallace v. Com., 246 S.W. 466, 
LOT WK ye 233: 

64. Wallace v. Com., supra. But 
see State v. Boone, 44 S.E. 595, 132 
N.C. 1107 (holding that a United 
States mail carrier was not exempt 
from a weapon statute as a civil of- 
ficer, but even if he had been a civil 
officer, he was not in the discharge of 
his duty when, having carried the 
mail from one town to another with 
a pistol concealed on his person, and 
having delivered the mail at the lat- 
ter town, he carried the pistol from 
that town to his home half a mile 
away). 

65. Wells v. Com., 243 S.W. 1032, 
195 Ky. 754; Ratigan v. State, 26 S.W. 
407, 33 Tex.Cr. 301; Blair v. State, 9 
S.W. 890, 26 Tex.App. 387. 


[a] Reason for rule.—‘‘The acts 
of a de facto officer are valid as to 
third parties, but not otherwise.” 
Wells v. Com., 243 S.W. 10382, 1033, 
195 Ky. 754. See Rainey v. State, 8 
Tex.App. 62, 34 Am.R. 7386 (quoted in- 
fra note 67). 


[b] Order of county court, re- 
quired by statute, approving the nomi- 
nation of a deputy sheriff, is a pre- 
requisite to the deputy’s right to car- 
ry a concealed weapon. Wells v. Com., 
243 S.W. 10382, 195 Ky. 754. 


66. See statutory provisions. 


[a] In Texas, (1) Pen. Code art 
484 (Vernon Pen. Code Annot. art 484), 
provides: “The preceding article 
[making it unlawful to carry arms] 
shall not apply . to any deputy 
constable, or special policeman who 
receives a compensation of forty dol- 
lars-or more per month for his serv- 
ices as such officer, and who is ap- 
pointed in conformity with the stat- 
utes authorizing such appointment.” 
(2) See Stephenson vy. State, 249 S.W. 
492, 493, 93 Tex.Cr. 578 (where it is 
said: “The evident purpose of the 
Legislature in the 1918 amendment 
{containing provisions similar to 
those quoted supra] was to discour- 
age and prevent the useless and 
promiscuous carrying of arms under 
the guise of special deputies, etc.’’). 


67. Barnett v. State, 229 S.W. 519, 
89 Tex.Cr. 45 [overr Johnson yv. State, 
164 S.W., 833, 73 Tex.Cr. 133]; Car- 
Lollay, wState,” (Tex.Cr,)° 57 Sow. 94: 
Lyle v. State, 17 S.W. 425, 21 Tex.App. 
1535 Biair vy. State, 9° S°W. 890, 26 
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fense ;°7 


good faith.*° 


In 
explicit require- 


Tex.App. 3887. See Stephenson  v. 
State, 249 S.W. 492, 493, 93 Tex.Cr. 
578 (where the court said: ‘This 
amendment [containing provisions 
Similar to those set out supra note 
[a] was not called to our attention at 
the time we were considering the case 
of Barnett, vi’ State [Ssupral, =. 7**. 
hence was not discussed in the opin- 
ion’). See also Rainey v. State, 8 
Tex.App. 62, 34 Am.R. 7386 (where a 
person, though his appointment was 
defective, acted and was generally 
recognized as, city marshal, and the 
court said: “If the defendant [was] 
- . » in the discharge of the du- 
ties of city marshal, and did not set 
up the fact that he was such Officer 
merely for his own benefit, it would 
seem the law would protect him in 
carrying the pistol. [Cit 1 Bishop Cr. 
Law § 917.] In the actual affairs of 
government, a man sometimes holds 
an office to which he’has not been duly 
appointed; but if he does the duties 
of the office under color of title, he is 
called an officer de facto, and his of- 
ficial acts are binding on third per- 
sons, though they are said not to be 
valid in his own favor’). 


68. Barnett v. State, 229 S.W. 519, 
89 Tex.Cr. 45 [overr Johnson v. State, 
164 S.W. 833, 73 Tex.Cr. 133]; Shan- 
non v. State, (Tex.Cr.) 65 S.W. 1065; 
Blair v. State, 9 S.W. 890, 26 Tex. 
App. 387. See Ratigan v. State, 26 S. 
W. 407, 408, 33 Tex.Cr. 301 (where 
the defendant, charged with carrying 
a pistol, had been a deputy sheriff, 
but his commission as deputy had 
expired several months previously, 
and the court said, “There was no 


proof that he had any rea- 
son for believing he was_ such 
[deputy]. He was bound to know 


that his commission had expired’). 
See also dis op in Johnson y. State, 
164 SSW. 833,880, 73. Tex@r, 133 
[overr Barnett v. State, 229 S.W. 519, 
89 Tex.Cr. 45 (appr dis op)] (where 
it was said: “The case of Baker v. 
State [supra] . is relied upon 
by the state as having overruled the 
Blair case [Blair v. State, 9 S.W. 890, 


26 Tex.App. 387] and other cases. 
: These cases, if viewed in the 
proper light, are not in _ conflict. 
Even in the Baker Case the 


question [as to whether the accused 
believed that he was an officer] was 
submitted to the jury, and the jury 
found against the accused’). But see 
Baker v. State, 108 S.W. 684, 53 Tex. 
Cr. 27 (holding that the question of 
the accused’s good faith was not cor- 
rectly submitted to the jury by a 
charge stating that the accused was 
guilty if he did not have “good rea- 
son” to believe and did not believe 
that he was a legally constituted 
deputy sheriff). 


“This appointment [by a _ sheriff, 
purporting to appoint the defendant 
as his special deputy for 10 days for 
the purpose of tracing some stolen 
horses, and to authorize him to carry 
firearms during that time], whether 
legal or not, was, in its very nature, 


[68 C.J.] 39 


ment, it has been held that a person who earries a 
weapon under the erroneous belief that he is a le- 
gally constituted officer is not guilty of any of- 
but the belief, although erroneous, must 
be a reasonable®*® or honest®® belief entertained in 
This class of cases 1s supported on 
the ground that the alleged officer acted under a 
mistake of fact,71 and committed no offense because 
he had no intention of violating the law." 
quently, he will not be protected if his-mistake was 
one of law,7* or if he knew or should have known 


Conse- 


strongly calculated to induce defend- 
ant to believe that he had a legal 
right to carry the pistol.” Lyle v. 
State, 17 S.W. 425, 21 Tex:App. 153: 

[a] Absence of real reason for be- 
lief.—Where the designation of a 
sheriff’s deputy was merely oral, and 
there was no written appointment and 
no recording thereof as required by 
statute, and the alleged deputy made 
no attempt to qualify by taking oath 
or giving bond, as a matter of law 
there was no real reason for him to be- 
lieve that he was a deputy, in view 
of the fact that he did not testify in 
the case, and there was no evidence 
that he believed he was authorized to 
carry a weapon, unless such presump- 
tion arose from the testimony of the 
sheriff who claimed to have appointed 
him. Baker v. State, 108 S.W. 684, 
53 TexCr, 27: 


69. Blair v. State, 9 S.W. 890, 26 
Tex.App. 387. 


70. Baker v. State, 108 S.W. 684, 
53 Tex.Cr. 27; Ringer v. State, 26 S. 
W. 69, 33 Tex.Cr. 180. See Farris v. 
State, 144 S.W. 249, 252, 64 Tex.Cr. 
524 (‘‘the only cases where the ques- 
tion of good faith and intent of the 
appellant in a pistol case applies, as 
held by this court, is when he is an 
officer or honestly believes he is an 
officer, and carries the pistol under 
such circumstances so believing, when 
it turns out that he is not, under the 
law, an officer’’). 


Honesty or reasonableness of be- 
lief as jury question see infra § 63. 

71. See Jones v. State, 238 S.W. 
661, 662, 91 Tex.Cr. 240 [cit Blair v. 
State, 9 S.W. 890, 26 Tex.App. 387; 
ae v. State, 17 S.W. 425, 21 Tex.App. 

72. Barnett v. State, 229 S.W. 519, ° 
89 Tex.Cr. 45 [overr Johnson v. State, 
164 S.W. 833, 73 Tex.Cr. 133]; Carroll 
v. State, (Tex.Cr.) 57 S:W.. 94; Lyle 
v. State, 17 S.W. 425, 21 Tex.App. 153. 


73. Ransom v. State, 165 S.W. 932, 
73 Tex.Cr. 442. See also supra § 13. 
[a] Appointment contrary to stat- 


ute.—Where a sheriff, who is author- 
ized by statute to appoint only one 
deputy in certain justice precincts, 
undertakes to appoint a second deputy 
to render occasional aid to the active 
deputy in such a precinct, the second 
deputy’s belief that, by reason of his 
appointment, he has a right to carry 
a weapon while present on unofficial 
business in another county involves a 
mistake of law, and he may be prop- 
erly convicted. Ransom v. State, 165 
S.W. 932, 73 Tex.Cr. 442. See Shannon 
v. State, (Tex.Cr.) 65 S.W. 1065 (up- 
holding the conviction of an alleged 
deputy sheriff under a similar state 
of facts, except that the deputy was 
in his own county). See also John- 
son v. State, 164 S.W. 833, 836, 73 Tex. 
Cr. 133 (where a constable who, under 
a statute, had no authority to appoint 
a deputy constable, nevertheless at- 
tempted to appoint a deputy for a day, 
and a majority of the court held that 
the deputy’s bona fide belief that the 
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that he was acting without legal authority." 
It has been held that if 
one who purports to be an officer has not been duly 


Person aiding officer. 


authorized or appointed, a person 


not claim exemption from statutes forbidding the 


carrying of weapons." 


[§ 33] (d) Territorial Jurisdiction. 
statutes it has been held that an officer, though he 
may lawfully have or carry a weapon within his 
territorial jurisdiction whether on official business 
or not,’® is entitled to carry a weapon outside of his 
immediate jurisdiction only when he is performing 


constable had a right to appoint him 
and to authorize him to carry a weap- 
on was a mistake of law. The ma- 
jority opinion said: ‘‘This court, in 
the case of Shannon vy. State, (Tex. 
Cr.) 65 S.W. 1065, clearly draws the 
distinction that the appointment 
claimed must have been made by some 
one authorized in law to make the ap- 
pointment. é If the officer 
making the appointment had no au- 
thority to do so, an appointment by 
him would be no defense, even though 
made with all the formalities of law; 
for then it would be a mistake of law, 
and not a mistake of facts’). But see 
Barnett v. State, 229 S.W. 519, 89 Tex. 
Cr. 45 [overr Johnson v. State, supra, 
“in so far as the announcements there- 
in are in conflict with the views ex- 
pressed in this opinion,’ but making 
no mention either of Ransom vy. State, 
supra, or of Shannon v. State, supra, 
and apparently ignoring or losing 
sight of the distinction set out in the 
foregoing quotation from Johnson v. 
State, supra, inasmuch as the opinion 
in Barnett v. State, supra, discloses 
that the city marshal who deputized 
the defendant in that case had ex- 
press statutory authority to appoint 
one or more deputies, though it did 
not appear that the defendant deputy’s 
appointment had been approved by 
the city council as required by stat- 
ute). 


74, Patton v. State, 135 S.W. 556, 
61 Tex.Cr. 352; Ringer v. State, 26 S. 
Ws 69, 33° Dex.Cr. 180. 


“The sheriff [When he undertook to 
appoint the defendant as_ special 
deputy] had more deputies than the 
law permitted, [and] . . . when 
the sheriff informed defendant that 
he could not serve papers, and was 
authorized to do no act which an of- 
ficer is required to do, and defendant 
himself saying that his only object 
was to protect himself and his father, 
and that he knew he had no authority 
to do other than protect himself and 
his father, common sense should have 
taught him that he was not an officer 
in a legal sense.” Patton v. State, 
supra. 


[a] Expiration of commission.—A 
former deputy sheriff is bound to 
know that his commission as deputy 
had expired several months before 
his offense of carrying a pistol. Rati- 
gan v. State, 26 S.W. 407, 33 Tex.Cr. 
301. 

75. Julian, 

33. 


State v. 25 Mo.App. 


[a] Member of a posse summoned 
by a special constable to aid him in 
searching for and arresting a fugitive 
charged with a felony had no right to 
carry a concealed weapon, where the 
person who was ostensibly a special 
constable had been authorized to act 
as such by a justice of the peace in 
executing the warrant for the fugi- 
tive’s arrest, and where legally the 
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aiding him can- 
weapons.‘ 


[§§ 32-34 


some official duty authorized by law.77 


[§ 34] (8) Travelers—(a) In General. 
jurisdictions, persons traveling or on a journey are 
excepted from prohibitions against the carrying of 
The purpose of the exception is to en- 


In some 


able travelers to protect themselves on the high- 


Under some 
bors;°* 


broader.®? 


justice had no authority to appoint a 


ways’ against such potential or unknown dangers®° 
as are not supposed to exist among their own neigh- 
Pi and in defining its scope, the exception 

should be as broad as the reason for it,*? but not 
The evil intended to be remedied by the 
prohibitory statutes is the carrying of weapons on 


fe] Pursuing escaping offender.— 


person to serve warrants in cases of | A deputy sheriff of one county who, 


felony. State v. Julian, 25 Mo.App. 
133. . 

76. See supra § 31. 

77. Walieer v. Lea, 47 F. 645 [rev 
sub nom. In re Lee, 46 F. 59]; Shirley 
v. State, 57 So. 221, 100 Miss. 799, 38 
L.R.A.N.S. 998, Amnn.Cas.1914A 252; 
Ransom v. State, 165 S.W. 932, 73 Tex. 
Cr. 442 [disappr Clayton v. State, 17 
Siw. 261, 27 \texApp.. 34313 Ray ov. 
State, 70 S.W. 233, 44 Tex.Cr. 158; 
Corley v. State, (Tex.Cr.) 33 S.W. 
ONGY, 

[a] Reason for rule—‘“When he 
[a local peace officer] goes outside of 
his immediate jurisdiction to perform 
some duty in some other part or sec- 
tion [of the state], which he is au- 
thorized under the law to do, his of- 
ficial character remains with him; 
but not so in the absence of such of- 
ficial duty.’””’ Ransom v. State, 165 S. 
W. 932, 933, 73 Tex.Cr. 442 [quot Ray 
neo © 70 S.W. 28, 24, 44 Tex.Cr. 


_ ([b] Special deputy constable (1) 
in one county who was sent by his 
principal with writs of capias pro fine 
into another county under instruc- 
tions to have a local officer arrest the 
person against whom the writs were 
directed could lawfully carry a weap- 
on in the latter county. Black wv. 
State, 85 S.W. 1143, 48 Tex.Cr. 63. (2) 
A special deputy constable designated 
by a justice of the peace, under his 
statutory authority, to execute a writ 
of capias pro fine, did not violate the 
statute by carrying a weapon in an 
adjoining county, if he was attempt- 
ing in good faith to execute the capias 
in such county, for it would be pre- 
sumed that he would have proceeded 
in a legal manner. Stephenson v. 
State, 249 S.W. 492, 93 Tex.Cr. 578 
(cit Black v. State, supra). 


[ec] Policeman of one city had no 
right to carry a weapon in a city lo- 
cated in another county on the pre- 
tense that he went to the latter city 
as a detective to find property stolen 
from his own city. Ray v. State, 70 
S.W. 23, 44 Tex.Cr. 158. See Lewis 
v. State, 208 S.W. 516, 84 Tex.Cr. 499; 
§ 31 note 59 [c]. 


[d] United States marshals and 
theix deputies (1) are, with a few 
exceptions, authorized to act in an 
official capacity only in the districts 
for which they are appointed. Walker 
v. Lea, 47 F. 645 [rev s. c. under title 
In re Lee, 46 F. 59]. (2) Hence, where 
a deputy United States marshal for a 
district in Tennessee was in Missis- 


‘Sippi, and, learning that an alleged 


criminal for whom he had a warrant 
of arrest was also in the latter state, 
proceeded to arm himself, contrary 
to the laws of Mississippi, before ef- 
fecting the arrest, he was answerable 
to the Mississippi courts. Walker v. 
Lea, supra. 


learning that a person charged with 
crime therein is in another county, 
goes into the latter county to arrest 
him, is not in the pursuit of an escap- 
ing offender-within the meaning of a 
statute authorizing sheriffs or con- 
stables to pursue escaping offenders 
into other counties and to arrest them 
there, and hence such deputy has no 
more authority than any other citizen 
to carry a weapon or make an arrest 
cutside of his own county. Shirley v. 
State, 57 So. 221, 100 Miss. 799, 38 
L.R.A.N.S. 998,.Ann.Cas.1914A 252. 


[f] Deputy sheriff subpcenazed as a 
witness in a trial in another county 
has no right to carry a weapon in 
such county, not being on official busi- 


ness. Ransom v. State, 165 S.W. 932, 
V3 Tex:Cr. 442: 

[g] Person assisting officer out- 
sido of his jurisdiction. — A person 


who, at the request of a deputy city 
marshal, accompanies the officer out- 
side of the city limits to assist him in 
arresting an escaped city convict, has 
no right to carry a pistol. Munn vy. 
State, (Tex.Cr.App.) 33 S.W. 977. 


78. See statutory provisions. 


[a] In Tennessee, (1) from 1870 
to 1879, ithe statutes prohibiting the 
carrying of weapons exempted per- 
sons on a journey out of their county 
or state. Poe v. State, 3 S.W. 658, 85 
Tenn. 495. (2) In 1879, this statu- 
tory exemption was repealed, because 
“experience had demonstrated that 
the journey feature was invoked as a 
convenient subterfuge.” Poe v. State, 
3 S.W. 658, 659, 85 Tenn. 495. 


[b] Ordinance making the carry- 
ing of weapons unlawful is not void 
merely because it neglects to exempt 
travelers pursuant to an exemption in 
the general law of the state, since the 
ordinance and the statutory law are 
susceptible of being construed togeth- 
er. Ex parte Boland, 11 Tex.App. 159. 


79. Carr v. State, 34 Ark. 448 [quot 
Davis v. State, 45 Ark. 359]. 


8¢C. Gholson v. State, 53 Ala. 519, 
25 Am.R. 652; State v. Smith, 61 N.E. 
566, 157 Ind. 241. 


81. Hathcote v. State, 17 S.W. 721, 
55 Ark. 181; Smith v. State, 3 Heisk. 
(Tenn.) 511. 


82. Hathcote v. State, 17 S.W. 721, 
65 Ark. £81, 


83. Hathcote v. State, supra; Hs- 
lava v. State, 49 Ala. 355 [foll Baker 
v. State, 49 Ala. 350]; McGuirk v. 
State, 1 So. 103, 64 Miss. 209 [cit 
Eslava v. State, 49 Ala. 355]. 


“The right to carry the pistol con- 
cealed, because of the danger incident 
to his necessary travel to and from 
his residence and his place of busi- 
ness(in’ the) city. 4 couldmoniy 
be coextensive with the necessity.” 
Eslava v. State, 49 Ala. 355, 356. 


Yor iater cases, developments and changes in the law see Annotations, same title and section number, 


§§ 34-36] 


the streets, in society, in the community, or among 
cene’s habitual associates.§* 


Manner of carrying weapon.®® If the statute au- 
thorizes travelers to carry weapons in a particular 
manner or place, as with their baggage, there must 
be at least substantial compliance with the statute,*® 
as by placing their weapons in the vehicles in which 
they are riding,** and a traveler who violates such 
a statute by carrying a weapon on his person is 
not protected merely by his status as a traveler.*® 

Time of carrying weapon. If the statute allows 
travelers to carry weapons only at specified times, 
as at night, a earrying at a different time is unlaw- 
fulss® 


Use of weapon. The exception allows the priv- 
ileged individual to carry a prohibited weapon ir- 
respective of any necessity for its use.2° Moreover, 
the use of the weapon, even though unlawful, does 
not make him amenable to the statute forbidding the 
carrying of weapons,®? although the particular use 
made of the weapon may become relevant on the 
question of good faith in claiming the exemption,®? 
and may constitute a violation of some other provi- 
sion of the law. 


[§ 35] (b) Meaning and Construction of Exemp- 
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tion—aa. In General. In determining whether or 
not a person is a traveler or is on a journey within 
the meaning of the exemption in question, no un- 
bending rule can be formulated,®* and much must 
depend on the circumstances of each case.?® The 
statutes use such words as “traveler,” “traveling,” 
and “journey” merely in their popular sense,°® and 
consequently the meaning of the words is indefi- 
nite.?? In view of the uncertainty regarding the 
import of statutes exempting travelers,’* the law- 
making body, if it does not see fit to repeal®® this 
posssibly antiquated exemption,! should, it has been 
said, define the terms used,? and not leave it to the 
courts to interpret the statutory language in the 
light of good sense, and with regard to the spirit and 
intent of the statute itself,? thus making it difficult 
to decide what persons are travelers within the con- 
templation of the law,* and the decisions even in 
the same jurisdiction are not harmonious.” 


[§ 36] bb. What Constitutes Traveling or Be- 
ing on a Journey. It is substantially agreed that 
the lexicographers’ general definition of a traveler 
as one who makes a journey or who goes from place 
to place® is inapplicable in this connection,’ because 
it is so broad that it would inelude almost every per- 


trying in each to find some resting 


84 Hathcote v. State, 17 S.W. 721, 
bo Ark. 181; Carr v. State, 34 Ark. 
448; Smith v. State, 3 Heisk. (Tenn.) 
511, 7 

85. 
22-27. 

86. Lewis v. State, 2 Tex.App. 26 
[quot State v. Clayton, 43 Tex. 410 
(cit State v. Duke, 42 Tex. 455)}. 


87. Maxwell v. State, 38 Tex. 170. 


Weapons in vehicles as being on or 
about the person see supra § 26. 


88. Lewis v. State, 2 Tex.App. 26. 


695" Buchter v. Com,-6 Ky.Op. 49. 
(applying a statute authorizing the 
carrying of concealed deadly weapons 
by persons who are required by their 
business or occupation to travel dur- 
ing the night). 

90. Lockett v. State, 47 Ala. 42; 
Grant v. State, 13 S.W.(2d) 889, 112 
Tex.Cr. 120. 

“So long as he is a traveler within 
the meaning of the law and is pursu- 
ing his journey, an inquiry as to his 
intent in carrying the pistol is not 
pertinent.” Grant v. State, 13 S.W. 
(2d) 889, 890, 112 Tex.Cr. 120. 


91. Grant v. State, 13 S.W.(2d) 889, 
112 Tex.Cr. 120; McDaniel v. State, 
(Tex:Cr.) 26 S.W. 724. 


“That he fired the pistol along or 
across the public road, or that he 
thereby created a disturbance of the 
peace, would not, of itself, change the 
fact that he was a traveler.” Mc- 
Daniel v. State, supra. 

92. Grant v. State, 13 S.W.(2d) 
889, 112 Tex.Cr. 120. 


93. Alderson v. State, 168 N.E. 481, 
201 Ind. 359; Maxwell v. State, 38 
Tex. 170; McDaniel v. State, (Tex.Cr.) 
26 S.W. 724. 


94. Wilson v. State, 68 Ala. 41 
{quot Davis v. State, 45 Ark. 359]; 
Hathcote v. State, 17 S.W. 721, 55 Ark. 
181; Carr v. State, 34 Ark. 448. 


95. Wilson v. State, 68 Ala. 41. 
Question for jury see infra § 63. 


96. Wilson v. State, 68 Ala. 41; 
Davis v. State, 45 Ark. 359; Williams 
v. State, 72 S.W. 380, 44 Tex.Cr. 494. 


Manner generally see supra §§ 


“Journey” 33 C.J. p 917. 
“Traveler” 63 C.J. p 809. 


97. Gholson v. State, 53 Ala. 519, 
25 Am.R. 652; Smith v. State, 42 Tex. 
464; Bain v. State, 44 S.W. 518, 38 
Tex.Cr. 635. See Lockett v. State, 47 
Ala. 42, 45, 46 (“the word ‘traveling’ 
has no very precise or technical mean- 
ing when it is used without any limi- 
tation.”” See dis op [‘‘No more in- 
definite words could have been used 
in a penal statute than those of ‘trav- 
eling’ or ‘setting out on a journey’ ’’|). 
See also Hathcote v. State, 17 S.W. 
721, 55 Ark. 181 (“in its original ac- 
ceptation, a journey was a day’s 
travel, but in use it has attained a 
broader, though less definite, mean- 
ing’’). 

98. Bain v. State, 44 S.W. 518, 38 
Tex: Cri -6Sox 


99. Hancock v. State, 294 S.W. 218, 
106 Tex.Cr. 666. 


1. Ellington vy. Town of Denning, 
138 S.W. 453, 99 Ark. 236. 


2. Hancock v. State, 294 S.W. 218, 
106 Tex.Cr. 666; Bain v. State, 44 S. 
W. 518, 38 Tex.Cr. 635. 


[a] “This exception is a relic of 
days far remote from the present, 
when men had to protect themselves 
from lawlessness with their own 
strength and prowess, and it is not 
in keeping with modern civilization. 
The sooner it is stricken out of the 
statute the better for our good name 
and for the peace and good order of 
society.” Ellington v. Town of Den- 
ning, 138 S.W. 453, 99 Ark. 236. 


3S. Hathcote v. State, 17 S.W. 721, 
55 Ark. 181; Smith v. State, 3 Heisk. 
@ienn) onde 


4. Bain v. State, 44 S.W. 518, 38 
Tex.Cr. 635. 


“Our [the Texas] Legislature says, 
in article 484, Pen. Code 1925, [Ver- 
non Pen. Code Annot. art 484], that 
‘a person traveling,’ who carries a 
pistol, is not punishable therefor; but 
fails to define or say who is a person 
traveling, and the courts through all 
these years have traveled devious 
routes, going from one set of facts to 
another different, and on to another, 


place upon which might be planted 
judicial announcement as to who is a 
traveler, but alas, have found it not. 
The ancient with his oxcart, the Mexi- 
can with his burro, the pioneer with 
his roadless route, the modern high- 
way, the automobile with its distance 
annihilating speed, the increase of 
population, the joy ride extending it- 
self in a few hours over several coun- 
ties, the man really convoying valua- 
bles, and the happy-go-lucky nomad, 
who spends but a night in each tourist 
park, and wanders on and on for- 
ever, all these aid in graying the hair 
of a conscientious court trying to say 
who may or may not avail himself of 
the exemption of being a person trav- 
eling, which, by the way, the legis- 
lature ought to repeal or define.” 
Hancock v. State, 294 S.W. 218, 219, 
106 Tex.Cr. 666. 


5. George v. State, 234 S.W. 87, 
90 Tex.Cr. 179; Bain v. State, 44 Suw. 
518, 38 Tex.Cr. 635. See also cases 
infra § 36. 


6. Bain v. State, 44 S.W. 518, 88 
Tex.Cr. 635 [cit Century D.; Webster 
D.. and foll Williams vy. State,-72 S.W. 
380, 44 Tex.Cr. 494]. 


7. Ala.—Gholson v. State, 53 Ala. 
519, 25 Am.R. 652. 


Ark.—Hathcote v. State, 17 S.W. 
T2055" Amis, 18a 
Ind.—Alderson vy. State, 168 N.E. 


481, 201 Ind. 359; State v. Smith, 61 
N.H. 566, 157 Ind. 241, 87 Am.S.R. 205 


[disappr Lott v. State, 24 N.B. 156, 
Ad 393; Burst v. State, 89 Ind. 
oj. 


Ind.T.—Haslick vy. U. S., 104 S.w. 
baat ai Saxe ey oN 


N.M.—State v. Sedillo, 174 P. 985, 
24 N.M. 549. 


[a] Homeless wanderer seeking 
employment, who, having worked over 
a period of several months at a num- 
ber of places in the same county, 
found himself near the county line, 
and intended, if he failed to get work 
that day, to cross into the adjoining 


county, was not a traveler. Younger 
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son who goes from one place to another® and conse- 
quently would emasculate the salutary legislation 


in question.® 


As a general rule, it was early laid down that a 
person cannot be deemed to be traveling or on a 
journey within the meaning of the exception un- 
less he passes beyond the eirele of his neighbors, 
friends, and immediate acquaintances,’® so that he 
finds himself at a distance from his home?! or place 
of business!” and is no longer within the routine of 


8. Bain vy. State, 44 S.W. 518, 38 
MexcCVs 763 0; 

9. McGuirk v. State, 1 So. 108, 64 
Miss. 209; Smith v. State, 3 Heisk. 
(Tenn.) 511. 


10. Ala.—Wilson v. State, 68 Ala. 
41; Coker v. State, 63 Ala. 95. 


Ark.—Ellington v. Town of Den- 
ning, 138 S.W. 453, 99 Ark. 236. 


Ind.—State v. Smith, 61 N.E. 566, 
157 Ind. 241, 87 Am.S.R. 205 [disappr 
ihott v. State, 24 NUE. 156, 122 Ind. 
393; Burst v. State, 89 Ind. 133, and 
quot and foll Alderson v. State, 168 N. 
HB. 481, 201 Ind. 359]. 


Miss.—McLeod v. State, 105 So. 757, 
140 Miss. 897; McGuirk v. State, 
So. 108, 64 Miss. 209. 

N.M.—State v. Sedillo, 
24 N.M. 549. 

[a] Criticism of rule.—‘“‘The fore- 
going definition [in State v. Smith, 61 
N.E. 566, 157 Ind. 241, 87 Am.S.R. 205] 
is about as accurate as the subject re- 
quires, but, in our opinion, should not 
be taken literally as the yardstick 
for determining when one is a ‘travel- 
er’ under all circumstances.” State 
v. Sedillo, 174 P. 985, 987, 24 N.M. 549. 


11. Gholson v. State, 53 Ala. 519, 
25 Am.R. 652; Eslava v. State, 49 
Ala. 355; Ellington v. Town of Den- 
ning, 138 S.W. 453, 99 Ark. 236; Hath- 
cote v. State, 17 S.W. 721, 55 Ark. 181. 


12. Hickman v. State, 160 S.W. 382, 
71 Tex.Cr. 483. 

[a] Merchant visiting his custom- 
ers in an attempt to collect their ac- 
counts was not a traveler, where the 
customers lived within trading dis- 
tances of the merchant’s place of 
business. Hickman v. State, 160 S. 
Wiemoore ls Dex, OF. (43s 4 


174 P. 985, 


13. Ellington v. Town of Denning, 
138 S.W. 453, 99 Ark. 236; Hathcote 
Viestate, 17 (Sow. 721,755) Ark. 18h: 


Davis v. State, 45 Ark. 359; Haslick 
Vee Oo LOLS AWe SOA lsu LOT F017, 
(under the Arkansas statute “adopted 
in this territory’’). 


14. Gholson vy. State, 53 Ala. 519, 
25 Am.R. 652; HEslava v. State, 49 
Ala. 355; State v. Smith, 61 N.E. 566, 
157 Ind. 241, 87 Am.S.R. 205 [disappr 
Lott v. State, 24,N.E. 156, 122 Ind. 
393; Burst v. State, 89 Ind. 133; and 
quot and foll Alderson v. State, 168 
N.E. 481, 201 Ind. 359]. 


15. Eslava v. State, supra [quot 
Gholson vy. State, 53 Ala. 519, 25 Am.R. 
652]. 

16. Hathcote v. State, 17 S.W. 721, 
55 Ark. 181 (for the reason that such 
routine lies generally within the cir- 
cle of one’s immediate acquaintance). 


[a] Brakeman on passenger train 
running between termini one hundred 
eighty miles apart cannot be said to 
be on a journey as a matter of law, 
where he has some acquaintances at 
every station on his route. Town of 
Beebe v. Judd, 205 S.W. 981, 136 Ark. 
22. 

17. Hathcote v. State, 17 S.W. 721, 
55 Ark. 181. 
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his daily business!* or his ordinary habits, duties,** 
The routine of one’s daily business 


is in most cases a proper test,’® but it fails as a test 


Distance, 


[a] Auditor on passenger train, 
whose run is three hundred and eight 
miles, and whose duty is to collect 
fares, is a traveler while on the train. 
Barker v. Satterfield, (Tex.Civ.App.) 
111). Siw... 43:72 

[b] Mail carrier traveling thirty 
miles from one town to another, mak- 
ing the trip one way daily, may be 
upon a journey within the exemption, 
for he is not necessarily brought into 
contact with the people along his 


route. Hathcote v. State, 17 S.W. 721, 
LsSisGuuewa Nh det Sa issthes | 7 3c 
[c] Person hauling corn eighteen 


miles to town, and returning for an- 
other load on the following day, is on 
a journey, even though he has been 
engaged in making these trips for 
about two weeks. Easlick v. U. S., 
104 S.Ws, 9417 7 Tod a0, 

{d] Railroad porter riding one hun- 
dred fifty miles daily on a train is a 
traveler. Williams v. State, 72 S.W. 
380, 44 Tex.Cr. 494. 


18. Ala.—Wilson v. State, 68 Ala. 
41 [quot Davis v. State, 45 Ark. 359]; 
Lockett v. State, 47 Ala. 42. 


Ark.—HEllington v. Town of Den- 
ning, 138 S.W. 453, 99 Ark. 236. 


Miss.—Heywood v. State, 6 So. 237, 
66 Miss. 402. 


Tenn.—Smith vy. State, 3 Heisk. 511. 


Tex.—Hancock v. State, 294 S.W. 
218, 106 Tex.Cr. 666. 

[a] “Persons living remote from 
their county seats or market towns, 
where a day’s journey going and com- 
ing is required, and where often, from 
the necessities of business, even a 
portion of the night is used, should 
be regarded as within the meaning of 
the proviso [exempting persons trav- 


eling].”” Waddell v. State, 37 Tex. 
354, 356. 
[b] Held to be travelers.—It has 


been held that the exemption may ap- 
ply to a person going or intending 
to go: (1) Fifteen miles from town 
to his home. Waddell v. State, 37 
Tex. 354. (2) Fifteen miles in a bug- 
gy to a town to which he had been 
only a few times, to visit his fiancée, 
who was his only acquaintance there, 
it appearing that the journey to the 
town took from 9 a. m. to 1 p. m., and 
that he started back about 5 or 6 p. 
m., accompanied by a woman and a 
child. Ellington vy. Town of Denning, 
138 S.W. 458, 99 Ark. 236. (8) Six- 
teen or seventeen miles by wagon in- 
to another county, taking bedding and 
intending to camp out and to be gone 
two or three days. Smith v. State, 
42 Tex. 464. (4) Highteen miles from 
home, and outside the circle of his 
immediate neighbors, where he in- 
tended to camp out overnight before 
returning on the next day. Easlick v. 
W., Ss L04]S. Wi. 94d 7% Indl 707% 
Twenty-five miles by wagon to his 
father-in-law’s residence in another 
county. Price v. State, 29 S.W. 473, 
84. Tex.Cr, 102, (6) Twenty-five or 
thirty miles in a wagon to his father’s 
residence in an adjoining county, 
where the round trip was expected to 


(5) 


where a person, in the ordinary routine of his daily 
business, passes hurriedly along, is not brought into 
contact with the people, and has no general ac- 
quaintance among them.** 

time, 
come within the exception, a person need not travel 
any prescribed distance,t® nor by any particular 


and mode of conveyance. To 


take, and did take, three days. Eu- 
banks v. State (Tex.Cr.) 40 S.W. 978. 
(7) Twenty-eight miles by rail to a 
place of employment. Lockett v. 
State, 47 Ala. 42. (8) Thirty-five 
miles by horse and buggy into another 
county, and starting home the follow- 
ing day in midafternoon, arriving in 
the nighttime the next morning. Hunt 
v. State, 107_S.W. 842, 52 Tex.Cr. 477. 
(9) Thirty-five miles through portions 
of several counties and remaining at 
his destination overnight, returning 
home the next day. Bain v. State, 44 
S.W. 518, 38 Tex.Cr. 635. (10) Thirty- 
eight miles to visit his father resid- 
ing in another county. Dillingham 
Vi States (Tex. Cr) 63:2, Saw ec L-gesley 
Forty miles by rail to another county 
by the usually traveled route through 
an intervening county, although his 
destination was only about twenty 
miles distant by way of a dirt road. 
Wilson vy. State, 68 Ala. 41. (12) 
From forty-eight to fifty-three miles 
driving four mules hitched to a wagon 
and a trailer, necessitating an over- 
night stop on the way. Grant v. 
State, 13 S.W.(2d) 889, 112 Tex.Cr. 
120. (13) Sixty miles from the In- 
dian Territcry to a city in Texas. 
Impson v. State, (Tex.App.) 19 S.W. 
677. (14) Sixty miles, expecting to 
travel from Waco, Texas, to Fairfield, 
Texas, and to spend several days 
there visiting relatives, where “his 
way led over a part of two coun- 
ties and across another, in which, 
in the not remote past, the Governor 
had declared martial law.” Han- 
cock v. State, 294 S.W. 218, 219, 
106 Tex.Cr. 666 (where the opinion 
did not disclose the exact distance, 
but the court, after quoting from Imp- 
son v. State, (Tex.App.) 19 S.W. 677, 
said: ‘In that case the distance 
traveled by the accused was approxi- 
mately similar to this case’). (15) 
One hundred fifty miles by train into 
another county, returning home on the 
same day. Thomas y. State, 38 S.W. 
1011, 37 Tex.Cr. 142. (16) One hun- 
dred seventy-five or one hundred eigh- 
ty miles by automobile at night 
through six counties. Christian v. 
State, 289 S.W. 54, 105 Tex.Cr. 562. 
(17) Four hundred thirty-five miles, 
traveling nine or ten miles daily with 
a herd of cattle bound for a market 
in another state. Rice v. State, 10 
Tex.App. 288. 


[c] Held not to be travelers.—It 
has been held that the exemption does 
not necessarily apply to a person go- 
ing or intending to go: (1) Nine and 
one-half miles daily between his home 
in a city and his ranch. State v. Se- 
dillo, 174 P. 985, 24 N.M. 549. (2) 
Fifteen miles to his uncle’s residence 
in another county, returning the same 
day. Stanfield v. State, (Tex.Cr.) 34 
S.W. 116. (3) Fifteen miles by rail 
to an adjoining county to attend a 
political meeting and then returning 
home. State v. Smith, 61 N.E. 566, 157 
Ind. 241, 87 Am.S.R. 205 [disappr Lott 
v. State, 24 N.E. 156, 122 Ind. 393; 
Burst Var tales) 89 91nd. ss lemma 
Seventeen miles by wagon on a trad- 
ing expedition into another county, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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conveyance.!® 


be travelers.?° 


into another is not decisive.2° 


leaving home at 4 o’clock in the morn- 
ing and returning in the evening of 
the same day. Goss v. State, (Tex. 
Cr.) 40 S.W. 725. (5) Highteen miles 
from his home to the county-site of 
the county in which he resided, in- 
tending to return the next day. Dar- 
by v. State, 5 S.W. 90, 23 Tex.App. 
407. (6) Eighteen miles, or a half 
hour’s drive, by automobile, to a city 
to which he had been going about 
once a month for six or seven months, 
and in which he had several relatives, 
although he was not acquainted there 
generally. Alderson vy. State, 168 N. 
Be 481, 201 Ind. 359. (7). Twenty- 
three miles into another county, in the 
absence of evidence that he was out- 
side the circle of his friends and ac- 
quaintances, and not in the pursuit of 
his ordinary duties and _ business. 
Gholson vy. State, 53 Ala. 519, 25 Am.R. 
652. (8) Twenty-six miles by train, 
including eight miles by buggy, to a 
town- lying just across the _ state 
boundary. Williams v. State, 169 S. 
Weltst TA Tex'Cr. 639. i(9): Thirty- 
five miles by automobile into another 
county. Wortham v. State, 252 S.W. 
TOGS;@ DOL Tex: Cre cose) -C1.0))) Forty 
miles by automobile to a city in an- 
other county and returning the same 
day, where the trip took about two 
hours each way and was made in 
broad daylight and “probably never 
out of sight of a number of houses.” 
George v. State, 234 S.W. 87, 89, 90 
Tex.Cr. 179. (11) Forty-five miles, 
where he was the driver of a service 
car employed to take passengers that 
distance into another county at night, 
and found it necessary, after reach- 
ing their original destination about 
3 a. m., to return sixteen miles to a 
city which they reached about 5 or 6 
Paulk v. State, 261 S.W. 779, 


ane m, 
97 Tex.Cr. 415. (12) Fifty miles by 
automobile. Armstrong v. State, 265 


Siw. 701, 98° Tex.Cr. 335° (where the 
defendant was in the business of 
hauling cotton pickers from one place 
of employmemt to another). (13) 
One hundred eighty miles, where he 
was a brakeman on passenger trains 
running that distance, and had some 
acquaintances at every station on his 
route. Town of Beebe v. Judd, 205 8S. 
W. 981, 186 Ark. 22. 

19. Baker v. State, 49 Ala. 350; 
Hancock v. State, 294 S.W. 218, 106 
Tex.Cr. 666. 

[a] Raft.—Baker v. State, 49 Ala. 
50. 


[b] Changing from automobile to 
train at intermediate point.—Camp- 
bell v. State, 125 S.W. 893, 58 Tex.Cr. 
349, 21 Ann.Cas. 447. 

[c] Changing from horse to team 
and buggy.—McDaniel v. State, (Tex. 
Cr:) 2659S Wi., 724. 

20. Wilson v. State, 68 Ala. 41. 

21. See George v. State, 234 S.W. 
87, 88, 90 Tex.Cr. 179 (“some cases 
hold that going from one county to 


Persons going short distances—in 
some cases, ridiculously short distances—may still 
A. tendency is apparent, at least 
in a number of the earlier cases,?1 to hold that a 
person who goes outside of his own county is a trav- 
eler within the meaning of the exception,?” unless the 
distance traveled is comparatively slight.?* 
practical matter in each ease, the ultimate question 
is whether or not the person is on a real journey,?*4 
and the mere fact of crossing the boundary and 
passing back and forth from one county or state 
The present inclina- 
tion of the courts is to lengthen the requisite dis- 
tances as a result of improved means of transporta- 
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tion.?° 


journey.?7 


As a 


but later cases demonstrate the fal- 
lacy of such holding’’). 


22. Ballard v. State, 167 S.W. 340, 
74 Tex.Cr. 110; Campbell v. State, 125 
S.W. 8938, 58 Tex.Cr. 349, 21 Ann.Cas. 
447; Hunt vy. State, 107 S.W. 842, 52 
Tex.Cr. 477; Eubanks v. State, (Tex. 
Cr.) 40 S.W. 973; Stayton v. State, 
(Tex.Cr.) 40 S.W. 299; Thomas v. 
State, 38 S.W. 1011, 37 Tex.Cr. 142; 
Dillingham y. State, (Tex.Cr.) 32 S. 
W. 771; Price v. State, 29 S.W. 4738, 34 
Tex.Cr. 102; McDaniel v. State, (Tex. 
Cr.) 26 S.W..724; Impson. v. State, 
(Tex.App.) 19 S.W. 677; Campbell v. 
State, 11 S.W. 832, 28 Tex.App. 44. 
See Alexander v. State, (Tex.Cr.) 122 
S.W. 387 (“the evidence in substance 
shows that appellant had gone from 
one county to another on a hauling 
expedition. . . . The defendant’s evi- 
dence goes to show i> thatihe 
was a traveler, within the purview of 
the statute. This is not denied, nor 
in any way controverted”’). See also 
Wilson v. State, 68 Ala. 41, 43 “In 
Coker’s Case [Coker v. State, 63 Ala. 
95] it was shown the defendant had 
traveled from his own county, across 
a second, and into a third, among 
strangers, and it was conceded, rather 
than decided, that this constituted 
him a traveler’). 


23. Blackwell v. State, 
380, 34 Tex.Cr. 476. 


[a] Illustrations. — (1) Fifteen 
miles. Stanfield v. State, (Tex.Cr.) 
34 S.W. 116. (2) Seventeen miles. 
Goss v. State, (Tex.Cr.) 40 S.W. 725. 
(3) Twenty-six miles. Williams v. 
State, 169 S.W. 1154, 74 Tex.Cr. 639. 


[b] A statute exempting persons 
on a journey out of their county does 
not exempt a person who resides with- 
in a half mile of the county line and 
who travels through the neighbor- 
hood in the contiguous county not ex- 
ceeding a dozen miles from his home. 
Smith v. State, 3 Heisk. (Tenn.) 511. 


24, Williams v. State, 169 S.W. 
1154, 74 Tex.Cr. 639, 


31 S.w. 


25. Paulk v. State, 261 S.W. 779, 
97° Tex.Cr, (415; 'Taylor v. State, 179 
Sow. LLOw 7 Tex-Cr 587 Williams 


v. State, 169 S.W. 1154, 74 Tex.Cr. 639. 


26. Grant v. State, 13 S.W.(2d) 
SSO wel lawbex. Cran l20s (EanCcock Vv. 
State, 294 S.W. 218, 106 Tex.Cr. 666; 
George v. State, 234 S.W. 87, 90 Tex. 
Cr. 179. See Lockett v. State, 47 Ala. 
42, 47 [dis op (travel expedited by 
railroads)]. ‘‘Before the advent of 
the automobiles and good roads, this 
court found itself guided by a line of 
precedents which, under the changed 
conditions now prevailing, are diffi- 
cult to apply.” Grant vy. State, 13 S. 
W.(2d) 889, 890, 112 Tex.Cr. 120. 


[a] “A man going in an ox wagon 
20 miles and having to camp out at 
night may have been held a traveler 
in times past, but it would .certainly 
license pistol carrying with all its 


another would make one a traveler,|train of evils to hold in these days 


[68 C.J.] 48 


The emphasis thus falls more heavily than 
formerly on the element of time required for the 
It follows that in determining whether 
persons are travelers, it is not the distance alone,”* 
but the mode of travel,?® as modified by the preva- 
lence of good roads?° and the use of automobiles,** 
which is to be taken into account. 
person is unaware of his destination does not neces- 
sarily prevent him from being on a journey within 
the meaning of the statute.*? 
that a traveler does not go as far as he originally 
intended,?? or that he is on his return trip,** does 
not make him any the less a traveler;?° but this 
rule, does not entitle a traveler, no matter how far 


The fact that a 


Similarly, the fact 


of swiftly moving automobiles which 
throng every road and carry their 
passengers the distance last mention- 
ed, if desired, in a half hour, that 
persons are to be held travelers as a 
matter of law, on authority of such 
precedents.” George v. State, 234 5S. 
Wis, 18115 S95, 9 One. Cir 


27. George v. State, supra. See 
Grant v. State, 13 S.W.(2d) 889, 891, 
112 Tex.Cr. 120 (‘‘the case of George 
v. State, supra, is not regarded as as- 
serting any new rule of law, but sim- 
ply adjusting the new conditions to 
the law as by the weight of author- 
ity it had been previously construed’). 


[a] Absence of a day or less.—(1) 
“We have found no case where a man 
is held a traveler whose absence was 
for less than a day. Many of the 
earlier decisions are based on jour- 
neys comparatively short in dis- 
tance, but necessarily consuming 
some time by reason of the less ex- 
peditious modes of travel.” George 
v.. State, 234 S.W. 87, 88, 90 Tex.Cr: 
179. (2) “We do not believe one go- 
ing with a crowd on an excursion 
and coming back the same day, 
though going a greater distance than 
{forty miles], could buckle on 
a pistol and hide himself from prose- 
cution by claiming he was a traveler 
as a matter of law.” George v. State, 
234 S.W. 87, 89, 90 Tex.Cr. 179. 


Lb] Journey of an hour or an hour 
and a half.—‘Ordinarily one who 
merely goes from a definite point in 
one county to a definite point in an 
adjoining county a few miles away, 
which generally can be accomplished 
in an hour or an hour and a half, is 
not entitled to the protection accord- 
ed to a traveler.’”’ Wortham y. State, 
252 S.W. 1063, 1064, 95 Tex.Cr. 135. 

28. Kemp v. State, 31 S.W.(2d) 
652, 116 Tex.Cr. 90; Christian vy. 
State, 289 S.W. 54, 105 Tex.Cr. 562. 

29. Kemp v. State, 31 S.W.(2d) 
652, 116 Tex.Cr, 90. 

_30. Kemp v. State, supra; Chris- 
tian v. State, 289 S.W. 54, 105 Tex. 


Cr. 562. 

Sl. Kemp v. State, 31 S.W.(2a) 
652, 116° Tex.Cr; 905" Christian =v 
State, 289 S.W. 54, 105 Tex.Cr. 562; 


Wortham vy. State, 252 S.W. 1063, 95 
Adena Ovee SW USS 


32. Heywood v. State, 6 So. 237, 
66 Miss. 402. 


[a] Illustration.—This is the sit- 
uation of one who enters into the 
pursuit of fugitives, or of persons 
who have been abducted, and does not 
know to what length the pursuit will 
extend, nor the localities into which 
it will lead. Heywood v. State, 6 So. 
237, 66 Miss. 402. 


33. Stayton v. State, (Tex.Cr.) 40 


S.Ww. 299. 
34. See cases infra note 35. 
SS. Coker v. State, 63 Ala. 95; Mc- 


Guirk v. State, 1 So. 103, 64 Miss. 209; 
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he has been,*° to begin earrying a prohibited weapon 
when he is on his return trip*? and only a few miles 


from home.?8 


A fugitive®® from justice is not a person traveling 
so as to be exempt from statutes denouncing the 


carrying of weapons.?°® 
[§ 37] (c) Commencement and 


Journey. 
a person 


journey terminates.*® 


Breaking continuity of journey. 
continues as long as the journey is being pursued** 
The law does not require that a 
person who is otherwise a traveler must proceed 
hurriedly to his destination,*® and it would be diffi- 


in good faith.*§ 


289 S.W. 54, 105 
State, 107% Saw. 


Christian v. State, 
AD Or {Oi LGPAR Ma Muh aie aie 
840. ba Tex-Crs 4775) Price v. State, 29 
SW. 473, 34 Tex.Cr. 102; McDaniel 
v. State, (Tex.Cr.) 26 S.W. 724; Imp- 
son v. State, (Tex.App.) 19 .S.W. 677. 


26. McGuirk v. State, 1 So. 103, 64 
Miss. 209. 

S7. See cases infra note 38. 

38. McGuirk v. State, 1 So. 103, 64 


Miss. 209; Lacefield v. State, 3 Heisk. 
(Tenn.) 514 note. 


[a] Lender of pistol, when return- 
ing from the railroad to his home in 
the country, had no right to carry the 
pistol from the borrower’s home to 
his own home ten or twelve miles 
away. McGuirk v. State, 1 So. 103, 
64 Miss. 209. 


39. “Fugitive” 27 C.J. p 922. 

40. tatewwacscarn, LUSi bs 160.4, (24 
N.M. 180; Shelton v.. State, 11 S.W. 
457, 27 Tex.App. 443, 11 Am.S.R. 200. 


41. Coker v. State, 63 Ala. 95; Mc- 
Guirk v. State, 1 So. 103, 64 Miss. 209; 
Wortham v. State, 252 S.W. 1063, 95 
Tex.Cr. 135; Goodwin v. State, 115 S. 
a 1184, 55 Tex.Cr. 179, 131 Am.S.R. 

[a] A person carrying a pistol at 
a political meeting in his own county 
is not shown to be within the exemp- 
tion by evidence that three or four 
days before, he borrowed a pistol to 
carry with him on a visit to his broth- 
er in an adjoining county, it not ap- 
pearing that he was en route to or 
from his. brother’s. Brownlee  v. 
State, (Tex.Cr.) 32 S.W. 1043. 


42. Campbell v. State, 125 S.W. 
393. 58 Tex.Cr. 349, 21 Ann.Cas. 447. 
43. Texas Midland R. Co. v. Ger- 


aldon, 117 S.W. 1004, 54 Tex.Civ.App. 
T1 fait 128 SOW. 611, 103 Tex. 402, 29 
LR.A.N.S. 799, Ann.Cas.1913A 45]; 
Dillingham v. State, (Tex.Cr.) 32 S.W. 
aulelis 

44. Campbell v. State, 125 S.w. 
$93, 58 Tex.Cr, 349, 21 Ann.Cas., 447; 
Dillingham v. State, (Tex.Cr.) 32 S. 
Wi. 071. 

45. See cases infra this note. 


[a] Passenger waiting in depot for 
the arrival of a train which he in- 
tends to take is a “traveler” within 
the meaning of the law, and has a 
legal right to carry arms. Texas Mid- 
Jand R. Co. v. Geraldon, 117 S.w. 
1004, 1009, 54 Tex.Civ.App. 71 [aff 128 
SWeerold, 200) Mex. 402, 9.29) Re A, 
N.S. 799, Ann.Cas.1913A 45]; Dilling- 
ham v. State, (Tex.Cr.) 32 S.W. 771. 


The exemption becomes operative when 
sets out on a journey,*? as when he enters 
a vehicle*? or when, contemplating a journey,** he 
is about to enter the conveyance** or is waiting for 
its arrival,*® and the exemption continues until the 
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exemption.°+ 
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cult to say precisely what delay on the trip would de- 
prive him of the exemption while he was still in 
pursuit of his journey.®° 
on some legitimate business incidental to the journey 
does not terminate the protection afforded by this 
A contrary rule applies, however, 


A cessation of the journey 


where a traveler deflects or turns aside from his 


Termination of 


journey on pleasure®? or some business or pursuit 
not connected with the journey,’’ especially if he 
visits saloons and engages in carousing and dis- 
turbing the péace.>4 


While stopping in towns, villages, or cities, tray- 


elers do not need weapons any more than citizens 


The exemption 


46. Ackerson v. State, 89 S.W. 550, 
76 Ark. 301; Holland v. State, 84 S. 
W. 468, 73 Ark. 425; McGuirk v. State, 
1 So. 103, 64 Miss. 209; Grant v. State, 
LS) (Sawa G2d) Me SSoy will Zee Tex ire 2.05 
Atkinson v..State, 247 S.W. 558, 93 
Toxr.Cr.. 340. See State v. Sedillo, 
174 PB. 985, 24 N.M. 549 (under a stat- 
ute permitting travelers to carry 
arms for their own protection “while 
actually prosecuting their journey’’). 

[a] Moving to another state.— 
Where defendant, having conveyed his 
family from their former home in 
Texas to a point in New Mexico, re- 
turned to Texas for some of his prop- 
erty which he-was unable to take on 
the first trip, and when arrested was 
traveling from his former home to 
his new home, he was a traveler. 
Atkinson vy. State, 247 S.W. 558, 93 
Tex.©r. 340; 


47. Navarro vy. State, 96 S.W. 932, 
50 Tex.Cr. 326; Lawson v. State, (Tex. 
Cr.) 31 S.W. 645. 


48. Grant v. State, 
889, 112 Tex.Cr. 120. 


49. Irvin v. State, 
Sl Mex Creo 2, 

50. Irvin v. State, supra. 

[a] Returning for pockethook.— 
A person who, having stopped at a 
relative’s en route to a distant point, 
discovered that he had left his pocket- 
book at the place where he had been 
formerly living and working, and re- 
turned to that place for his pocket- 
book, intending to proceed immedi- 
ately upon his journey, was a travel- 
er, in the absence of any unreason- 
able delay in pursuing his journey. 
Goodwin v. State, 115 S.W. 1184, 55 
Mes Or 179 elie bacAmMnShhe ibe 


[b] Court should define “loiter- 
ing.’—Where the court charges that 
a traveler would be guilty if he was 
loitering on the way, or deflected from 
the road traveled and went about 
other matters not connected with the 
prosecution of his journey, the court 
should further explain what was 
meant by “loitering.” Irvin v. State, 
100 S.W. 779, 51 Tex.Cr. 52. 


51. Kemp v. State, 31 S.W.(2d) 
652, 116 MexCri 90% Witt v. State, 
231 S.W. 3956, 89 Tex.Cr. 368; Camp- 
pee State, 125 S.W. 893, 58 Tex.Cr. 
849,:21 Ann, Cas. 447; Lawson vy. State, 
(Tex.Cr.) 31 S.W. 645. 


[a] Following errant husband.— 
Where a wife, having started on a 
journey in her automobile by the most 
direct and usually traveled course to 


13 S.W.(2d) 


100) SW, 


do,®> and consequently should lay them aside*® or 
change the manner of carrying them so as not to of- 
fend against the statute,®”? unless the delay be slight, 
and the journey soon resumed.*® 
temporary cessation of the journey a traveler may 


During a merely 


the destination, was accompanied by 
her husband, who was intoxicated, 
and who, having got out of the au- 
tomobile when it stopped for traffic, 
started toward his former place of 
business, whereupon the wife follow- 
ed him a short distance and sought 
to persuade him to return home, 
there was no substantial deflection 
from the route. Derrick v. State, 19 
SW. C2d)=67, 113. DexCr795. 


[b] Stopping at doctoz’s office.— 
A person, while on his way to a livery 
stable to get a team for the purpose 
of making a journey, would not be- 
come amenable to the law merely be- 
cause he defiected from his course in 
order to send a doctor to see his child, 
or to obtain medicine for the child. 
Pb vi State, 100, S.wW. (79, 5d) Dexs 
Grd 


[c] fraveler unexpectedly meet- 
ing his creditor on the public road and 
discussing for a short time, at the 
creditor's request, a settlement of 
the indebtedness, without departing 
from the road, did not lose the bene- 
fit of the exemption, since the delay 
was incidental, brief, and transitory, 
and was a mere incident of the jour- 


ney. Hunt v. State, 107 S.W. 842, 52 
Mes; Crear. 

52.- Pecht v. State, 199 S.W. 290, 
82 Tex.Cr. 136; Navarro v. “State, 96 


S.W. 9382, 50 Tex.Cr. 326. 


Deflection as question for the jury 
see infra § 63. 


53. Pecht v. State, 199 S.W. 290, 


82 Tex.Cr. 36; Irvin V. State, 100 S. 
Wit Cos ok. Tex. Cr. 52; Ball v. State, 
(Tex. Cr.) 38 S.W. 772: Lawson v. 


State, (Tex.Cr.) 31 S.W. 645. 


[a] Committing burglary.—Smith 
v. State, 179 S.W. iy) aie 77 Tex.Cr. 489. 


54. Navarro v. State, 96 S.W. 932, 
50 Tex.Cr. 326; Ratigan v. State, 26 
S.W. 407, 33 Tex.Cr. 301. 


55. Carr v. State, 34 Ark. 448, 36 
Am.R. 15; Rosaman v. City of Okol- 
ona, 37 So. 641, 85 Miss. 583, 107 Am. 


S.R. 303; Ward v. State, 136 S.W. 48, 
61 Tex.Gr. 604. 
56. Eslava v. State, 49 Ala. 3855; 


Carr v. State, 34 Ark. 448, 36 Am.R. 
15; Rosaman v. City nor Okolona, 37 
So. 641, 85 Miss. 588, 107 Am.S.R. 303; 
Smith v. State, 179 'S.W. Tea Tex. 
Orie4sor Ballard v. State, 167 S.Ww. 
340, 74 Tex.Cr. 110; Alexander Vv. 
State, (PexCr;)) 122 Shwe ssit 


57. Eslava v. State, 49 Ala. 355. 
58. Carr v. State, 34 Ark. 448, 36 
Am.R. 15. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 37-38] 


carry a weapon with him while he is engaged in 
procuring a conveyance®® or while engaged in or 
transacting other legitimate business connected with 
After arriving in 
a city, a traveler should be given a reasonable oppor- 
tunity to dispose of his weapons and comply with 
the law,®t and if he takes lodging in a hotel or 
elsewhere he may be deemed a traveler until he 
‘reaches his room;°? but he has no right to carry 
weapons during the remainder of his stay in the 
Even though the cessation of the journey is 
only temporary, a traveler is not entitled to carry a 
prohibited weapon while he strolls idly through the 
streets or public places of the community,®* or vis- 
its places devoted to gambling®® or the sale of in- 
toxicating liquor,®® and mingles generally with the 
eitizens either for business or pleasure.®* 
Substituting one vehicle or means of conveyance 


for another after the journey has begun,°® as by 
changing from an automobile to a train,®® or from 


the prosecution of his journey.®® 


eity.®3 


59. Stilly v. State, 11 S.W. 458, 27 
Tex.App. 445. 


60. Carr v. State, 34 Ark. 448; 
Witt v. State, 231 S.W. 395, 89 Tex. 
Cr. 368; Price v. State, 29 S.W. 473, 
34 Tex.Cr. 102. 


{a] Traveler riding in another per- 
son’s wagon could carry a pistol while 
stopping in a town for the purpose 
of loading lumber for the owner of 
the wagon and purchasing meat for 
their supper. Price v. State, 29 S.W. 
473, 34 Tex.Cr. 102. 


61. Rosaman v. City of Okolona, 
37 So. 641, 85 Miss. 5838, 107 Am.S.R. 
303; Kemp v. State, 31 S.W.(2d) 652, 
116 Tex.Cr. 90; Witt v. State, 231 S. 
W. 395, 89 Tex.Cr. 368; Ward v. State, 
1136S. W.. 48, 61. Tex.Cr. 604. 


62. Rosaman v. City of Okolona, 
37 So. 641, 85 Miss. 583, 107 Am.S.R. 
303; Ballard v. State, 167 S.W. 340, 
w4 Tex.Cr: 110. 

[a] Bating meal.—(1) Where a 
traveler, having reached a town after 
nightfall, registered at a hotel and 
before going to his room or unloading 
his baggage, went to a restaurant and 
ate supper, leaving his pistol in his 
automobile, and, after eating, return- 
ed in about twenty minutes to the 
automobile and pocketed the _ pistol, 
at which time he was arrested, there 
was no such deflection or turning 
aside from his journey as would for- 
feit his exemption as a _ traveler. 
Kemp vy. State, 31 S.W.(2d) 652, 116 
exCr 90: (2) Where a traveler 
stayed overnight at a hotel and the 
next day, taking his pistol, started 
from the hotel by a direct line or the 
nearest practicable route to a board- 
ing house at which he intended to 
stay during the remainder of his time 
in the city, he was not amenable to 
the statute, and the fact that, while 
en route to the boarding house, he 
stopped at a friend’s house for din- 
ner, was not an unlawful diversion 
from his line of travel. Ward v. 
State, 136 S.W. 48, 61 Tex.Cr. 604. 


63. Rosaman v. City of Okolona, 37 


So. 64%, 85 Miss. 583, 107 Am.S.R. 
303° (Smith we State, 179 S.W., 711,-77 
Tex.Cr. 489; Ballard v. State, 167 S. 


W. 340, 74 Tex.Cr. 110. 


[a] Borrowing pistol.—A resident 
of a distant county, if stopping at a 
hotel in another county, has no right 
to go out, borrow a pistol, and carry 
it to the hotel and threaten to shoot 


vertain persons. Kelley v. State, 
(Tex.Cr.) 31 S.W. 390. 
64. Alexander v. State, 122 S.W. 


WEAPONS 


process.?? 


887,57 Tex.Cr 252° Stilly ww. State, 11 
S.W. 458, 27 Tex.App. 445 [quot Imp- 
son v. State, (Tex.App.) 19 S.W. 677]. 


65. Stilly v. State, supra. 


66. Alexander v. State, 122 S.W. 
387, 51 -Tex.Cr. 252; Cotson v.. State, 
£05-S.w. 507, 52 Tex.Cr. 138 (“Stilly 
v. State, 11 S.W. 458, 27 Tex.App. 445 
. . . has been followed in an un- 
broken line of decisions by this 
court’); Ratigan v. State, 26 S.W. 
407, 33 Tex.Cr. 301; Gorge v. State, 
(Tex.Cr.) 22 S.W. 438; Stilly v.-State, 
11 S.W. 458, 27 Tex.App. 445. 


67. Carr v. State, 34 Ark. 448, 36 
AW Ev gn. 


68. Campbell v. State, 125 S.W. 
893, 58 Tex.Cr. 349, 21 Ann.Cas. 447. 


69. Campbell v. State, supra. 


70. McDaniel v. State, (Tex.Cr.) 
26 S.W. 724. 

71. See statutory provisions. 

[a] In Misscuri, “the provision ex- 
empting those who carried a weapon 
in self-defense from the penalty of 
the law originated in Revised Stat- 
utes 1879, § 1275. That provision was 
expressly repealed by the act of 
April 28, 1909 (Laws of 1909, p. 452), 
and.has never been re-enacted.” State 
Ve ISCCEW LIONS Whe pias Oo rZ OO) SIMO; 
206, L.R.A.1917C 60. 

[b] In Texas, “the law formerly 
recognized such a defense [i. e., fear 
of an attack as justifying the carry- 
ing of a weapon], but the statute has 
been amended so as to omit it. See 
Art. 484.- PP. €. 2925 [Vernon “Pen: 
Code Annot. art 484].” Slack v. State, 
296 Siw sOMmsloOe Oy hex Cr. 268: 


Carrying arms as affecting right 
of self-defense in homicide cases see 
Homicide § 217. 


Right to carry in self-defense in 
absence of statute see supra § 17. 


72. Avant v. State, (Tex.Cr.) 25 S. 
W. 1073; State v. Workman, 14 S.E. 
9, 35 W.Va. 367, 14 L.R.A. 600; State 
ve, Barnett, 11 SH. 735, 384 W.Va. 74 
(holding further that fear of harm 
from a dog will not justify the car- 
rying of a revolver). 


[a] Threat is a menace or declara- 
tion of purpose or intention to do 
great bodily harm to the person of 
another, or to injure or destroy his 
property, or to unlawfully invade his 


home. State vy. Dees, 109 S.W. 800, 129 
Mo.App. 293. 
{[b] Threat retracted on the day 


when made does not justify the per- 
son threatened in carrying a pistol. 
Phillips v. State, (Tex.Cr.) 30 S.W. 


person arms himself ;74 
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a horse to a team and buggy,’° is not such an inter- 
ruption of the journey as will deprive the traveler 
of the benefit of the exemption. 


[§ 38] (4) Persons Fearing Attack. Under some 
statutes prohibiting the carrying or possession of 
weapons, persons fearing attack or harm, or against 
whom threats have been made, are specially priv- 
ileged to have or carry the proscribed weapons for 
purposes of defense.7+ 
person who apprehends an attack to carry a weapon, 
it has been held that in order to justify him in ¢ar- 
rying the weapon, that the danger be more than an 
indefinite or conditional threat, unaccompanied by 
any act indicating a design to execute the threat,’? 
and that such person have no other means of defend- 
ing himself, it being required, under some statutes, 
that the danger be so imminent and threatening as 
not to admit of the arrest of his adversary on legal 
The apprehension must exist when the 


Under statutes allowing a 


and he is not entitled to 


1063. 


[c] Requested charge in a prose- 
cution for unlawfully carrying a pis- 
tol that under the state and federal 
constitutions every person is allowed 
to carry arms in the protection of his 
personal property, and, if accused was 
in a difficulty and had been physically 
injured and carried the pistol to pro- 
tect himself, the jury should acquit, 
was properly refused as an incorrect 
statement of the law. Greer v. State, 
136 S.W. 451, 62 Tex.Cr. 81. 


73. Maupin v. State, 17 S.W. 1038, 
89 Tenn. 367; Davenport v. State, 
250 S.W. 179, 94 Tex.Cr. 38; Payne 
v. State; 204° S.W1-165,84. PeziCrs 2 
Hines vy. State, 123 S.W. 411, 57 Tex 
Cr.-216; Quinn: Vv. State, 96 Si We sss 
50 Tex.Cr. 209; Thompson v. State, 
86 S.W. 1033, 48 Tex.Cr. 146; Hood 
v. State, (Téx.Cr.) 72 S.W. 592; Love- 
lace v. State, (Tex.Cr.) 68 S.W. 274; 
Strickland v. State, 28 S.W. 466, 33 
Tex.Cr: 559% Coleman v. State, 12°S: 
W. 590, 28 Tex.App. 173; Alexander 
v. State, 11 S.W. 628, 27 Tex.App. 533; 
Short v. State, 8 S.W. 281, 25 Tex. 
App. 379; Darby v. State, 5 S.W. 90, 
23 Tex.App. 407. 


[a] Facts sufficient to justify car- 
rying.—The carrying of a pistol is 
lawful where it appears that two days 
before the alleged offense defendant 
had been cut by a knife in a difficelty 
with certain persons, that the night 
before he had been warned of threats 
made by one of such persons, that 
on going to a neighbor’s for a lawful 
purpose just before the alleged of- 
fense he was told such person was 
looking for him, and that it was night 
and no peace officer could be found 
within two miles. Johnson y. State, 
110 S.W. 451, 54 Tex.Cr. 168. 


_[b] Surety seeking to deliver prin- 
cipal. Although Code Cr. Proc 
(1895) art 318 [Vernon Code Cr. Proce. 
Annot. art 282], provides that sure- 
ties on a bail bond may surrender 
their principal and be released, sub- 
Sequent articles providing that a 
surety desiring to surrender his prin- 
cipal must obtain a warrant, a surety 
has no right to arrest the principal 
without a warrant; and the fact that 
a surety, without a warrant, was in 
search of his principal to arrest him, 
did not: justify his carrying a pistol. 
epee State, 85 S.W. 1078, 47 Tex. 

Yr. és 


74 Pecht v. State, 199 S.W. 290. 
82 Tex.Cr. 136; Brownlee v. State, 32 
S.W. 1043, 35 Tex.Cr. 213; Miller v. 
State, (Tex.Cr.) 22 S.W. 141. 
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the privilege if he is himself the aggressor,’® or is 
in a place to which he has no right to go with a for- 
bidden weapon on or about his person,*® or, under 
some circumstances, if he is not engaged in a lawful 
business.77 The privilege ceases when the condition 
that sanctions the carrying ceases.*® 


Concealed weapons. Under statutes allowing a 
person to carry a concealed weapon when he has been 
threatened with great bodily harm or has good 
grounds to apprehend an attack, the person so carry- 
ing a weapon must actually believe and have good 
grounds for believing that he is in danger of an 
attack or of great bodily harm’® at the time and 
place when the weapon is carried,®® though actual 
danger need not exist provided there are good rea- 
sons for believing that it does exist.£1. The appre- 
hended attack must be from a specific source or 
person,®? and does not relate to ordinary perils in- 
eident to the discharge of one’s duty. Impending 
threats are the only ones which may be considered,** 


75. Ballard v. State, 167 S.W. 340, 
74 Tex.Cr. 110; Woodroe v. State, | 58 So. 788, 4 Ala.App. 112. 
96 S.W. 30, 50 Tex.Cr. 212; Brown 


WEAPONS 


v. State, 49 Ala. 350; Ward v. State, 


to the incorporation of the exception 
in the statute it was held that even 


[§§ 38-39 


and while mere idle rumors are not enough,*® it is 
sufficient if the threats have been communicated to 
the accused8* even by a person who did not himself 
hear the threats made.87 These statutes do not 
authorize one to carry a concealed weapon for pur- 
poses of offense.®® . 


Weapons of self-defense, which may be lawfully 
carried under such statutes, have been held not to 
include brass knuckles, slung shots, or weapons of 
like kind or description;’® but a person who fears 
that he is in danger and who is doing all he rea- 
sonably can to prepare himself against attack®°® is 
protected by the statutory privilege even though a 
firearm carried by him is unloaded®! and unusable at 
the time.°? 


[§ 39] (5) Postmasters and Mail Carriers. Stat- 
utes prohibiting the carrying or possession of weap- 
ons apply to postmasters®? and mail carriers,°* un- 
less excepted by the statutes.95 Within the mean- 


Ala.App. 492; Earhart v. State, 7 So. 
347, 67 Miss. 325. 


[a] “It is true that an attack may 


(2) Prior 


v. State, (Tex.Cr.) 29 S.W. 1079. 

[a] Where husband sold his crop 
and separated from his wife, who re- 
mained on the farm and resisted ef- 
forts of the purchaser to gather the 
crop, the accused, hired by the pur- 
chaser to gather the crop, both know- 
ing of the wife’s claim and her inten- 
tion to resist, is not authorized to 
carry a pistol. Guthrie v. State, 166 
SW, (30) 73° Dex.Cr.. 536, 


76. Tafolla v. State, 161 S.W. 1091, 
72 Tex.Cr. 180. 

Places prohibited see supra § 21. 

77. Kink v. State, 178 N.E. 700, 40 
Ohio App. 431 (where, under a statute, 
which provides that ‘the jury shall 
acquit the defendant if it appear that 
he was at the time engaged in a law- 
ful business, calling or employment, 
and that the circumstances in ‘which 
he was placed justified a prudent man 
in carrying such weapon for the de- 
fense of his person, property or fam- 
ily’ [Gen. Code, § 13448-4], it was 
held that to justify an acquittal, the 
business must be a lawful one, and it 
must involve the defendant in dan- 
ger). 

78. Lovelace v. 
68 S.W. 274. 


79. Bailey v. Com., 11 Bush (Ky.) 
688; Sullivan v. State, 126 So. 646, 156 


Stave;swhex.Cxr.) 


Miss. 718; Huffstickler v. State, 93 
So. 1, 129 Miss. 769; Hurst v. State, 
58 So. 206, 101 Miss. 402; Page v. 


State, (Miss.) 54 So. 725, 99 Miss. 72; 
Strother v. State, 21 So. 147, 74 Miss. 


447; State v. Reed, 124 S.W. 55, 140 
Mo.App. 251; State v. Kelly, 101 S. 
W. 155, 123 Mo.App. 680; State v. 


Casto, 95 S.W. 961, 119 Mo.App. 265; 
State v. Venable, 93 S.W. 356, 117 Mo. 
App. 501. 


[a] In Alabama, (1) under the 
statute, good reason to apprehend an 
attack does not give a person an ab- 
solute and unqualified right to carry 
a concealed weapon, as the extent of 
the statute is that, when prosecuted, 
he may give this fact in evidence and 
the jury may consider it in mitigation 
of the punishment, or justification of 
the offense. Maxwell v. State, 39 So. 
382, 148 Ala. 57; House v. State, 36 
So. .732, 139 Ala. 132; Barker v. State, 
28 So. 589, 126 Ala. 83; Reach v. State, 
11 So. 414, 94 Ala. 113; Dooley v. 
State, 8 So. 528, 89 Ala. 90; Davenport 
v. State, 5 So. 152, 85 Ala. 336; Baker 


a peace officer could be convicted for 
carrying a concealed weapon, not- 
withstanding the fact that threats 
had been made against him. State v. 
Reid, 1 Ala. 612. 

[b] “Serious attack” as used in 
such a statute denotes not simply 
some bodily harm, but serious or 
great bodily harm. Strother v. State, 
21 So. 147, 74 Miss. 447, 


80. Loreno v. Ross, 133 So. 251, 
222 Ala. 567; Chatteaux v. State, 52 


Ala. 388; Johnson v. State, 75 So. 278, 


16 Ala.App. 72. 


[a] Apprehension of danger at 
precise time and place when the weap- 
on is carried (1) is not necessary, as 
it is impossible to determine in ad- 
vance when an attack will occur or 
the person from whom harm is ex- 
pected will be encountered. It is suf- 
ficient if accused has reasonable 
grounds to apprehend an attack at 
any time in the locality where he is 
or is’ going to. Bailey v. Com., 11 
Bush (Ky.) 688; Harvey v. State, 59 
So. 841, 102 Miss. 544; Sudduth v. 
State, 11 So, 680, 70 Miss. 250: (2) 
It is not necessary that a person car- 
rying a concealed weapon should an- 
ticipate an attack at a particular time 
or place, if he has good reason to an- 
ticipate attack by an enemy within 
a reasonable time at some proximate 
place, and an instruction requiring a 
finding that defendant believed him- 
self in danger of serious attack at 
the time and place the pistol was 
carried was too narrow. Thomas v. 
sae of Tupelo, 97 So. 522, 133 Miss. 

oF 


81. Hurst v. State, 58 So. 206, 101 
Miss. 402; State v. Reed, 124 S.Ww. 
55, 140 Mo.App. 251; State v. Venable, 
93 S.W. 356, 117 Mo.App. 501. 


[a] Reason for rule.—‘The object 
and purpose of the statute in permit- 
ting the party to carry a deadly weap- 
on is in order that he might protect 
himself against the attack of his ad- 
versary; and, if it became necessary, 
before the party has the right to car- 
ry the weapon, that he trace down to 
its fountain source the truthfulness 
of the threat, he might be deprived of 
his right to guard against the threat- 
ened attack.” Hurst v. Staté, 58 So. 
206, 101 Miss. 402. 


82. Little v. State, 79 So. 397, 16 


be threatened by both persons and 
things; but no one could fail to un- 
derstand that the attack against 
which one may arm himself, and car- 
ry a weapon concealed, is one by a 
person.” Earhart vy. State, 7 So. 347, 
67 Miss.” 325. 


83. Little v. State, 79 So. 397, 16 
Ala.App. 492. 


84 Baker v. State, 49 Ala. 350; 
eu v. State, 1 So. 103, 64 Miss. 
09. 


“Being threatened with an attack 
as a defense to a prosecution for car- 
rying concealed weapons implies only 
that a threat must have been made 
and stand uncanceled by after-recon- 
ciliation or other evidence of aban- 


come Polk v. State, 62 Ala. 237, 
[a] Threats made about a year be- 


fore are too remote to constitute the 
basis of justification, especially 
where it is admitted by defendant 
that shortly after the threat was 
made and communicated to him, he 
learned that the person had left the 
country, and that he had not seen or 
heard of him since. McGuirk v. State, 
1 So. 108, 64 Miss. 209. 


85. Hurst v. State, 58 So. 206, 101 
Miss. 402. 


86. Hurst v. State, supra. 
87. Huffstickler v. State, 93 So. 1, 


129 Miss. 769; Hurst v. State, 58 So. 
206, 101 Miss. 402. 


88. Reach v. State, 11 So. 414, 94 
Ala. 113; Collier vy. State, 68 Ala. 
499; Stroud v. State, 55 Ala. 77. 


nae Bell v. State, 8 So. 133, 89 Ala. 


90. Thomas v. City of Tupelo, 97 
So. 522, 133 Miss. 166. 


91. Thomas v. City of Tupelo, su- 
pra. 

92. Thomas vy. City of Tupelo, su- 
pra. 

93. State v. Jackson, 222 S.W. 746, 


283 Mo. 18. 


94. Hathcote v. State, 17 S.W. 721, 
55 Ark. 181; State v. Boone, 44 S.B. 
595, 132 N.C. 1107; Lattimore v. State, 
145 S.W. 588, 65 Tex.Cr. 490; State v. 
Barnett, 11 S.E. 735, 84 W.Va. 74. 

95. Love v. State, 22 S.W. 140, 32 
MES Orr Sia. 


. For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 39-43] 


ing of statutory exceptions, postmasters may be 
civil officers,®® but mail carriers are not exempt as 
civil officers of the United States,°’ or as revenue of- 
ficers or officers of the same or a similar kind as 
revenue officers®’ or as officers charged with the 
execution of the state laws.°® 


[§ 40] (6) Soldiers. Statutes making it a-crim- 
inal offense to drill or parade with firearms may ex- 
empt regularly organized militia or troops, or other 
military bodies, without becoming vulnerable to 
criticism as class legislation. It has been held 
that United States soldiers, though not expressly ex- 
cepted, are nevertheless outside of the purview of 
statutes making it unlawful to have or carry weap- 
ons provided they are in the active discharge of 
their duties.? 


[§ 41] (7) Common Carriers. With regard to an 
exemption of common carriers,’ it has been held that 
within the meaning of a statute making it unlaw- 
ful to have, carry, or wear certain weapons conceal- 
ed upon the person, an exemption of persons acting 
or engaged in the business of common carriers 
meant something more than persons engaged in com- 
mon earrying,* and included persons acting or en- 
gaged in the business of common carriers other than 
the actual transportation of freight or passengers,® 
such as watchmen or others employed in guarding the 
trains, depots, or other property of common ear- 
riers.® 


96. Love v. State, supra (facts 7. 
stated supra § 30 note 46 [a] (8)). 8. 
97. State v. Boone, 44 S.E. 595, 132] Ga.App. 823; 
INGA OT. H. 375, 
$8. Lattimore v. State, 145 S.W. 
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See statutory provisions. 

Smith v. State, 82 S.H. 355, 14 
Hansford v. State, 82 S. 
14 Ga.App. 
Suarez, 37 Porto Rico 536. 
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[§ 42] (8) One’s Own Premises or Place of Busi- 
ness—(a) In General. In some jurisdictions, one’s 
home or premises and place of business are ex- 
pressly excepted from the operation of statutes mak- 
ing it unlawful to carry or possess weapons,’ and, 
of course, under such statutes the carrying or pos- 
session of a forbidden weapon is lawful if at one’s 
home,*® premises,® or place of business,!® and unlaw- 
ful if off of one’s premises’! or place of business, 
it being immaterial that accused at the time of the 
offense was in close proximity thereto.1? This does 
not mean, however, that the exception confers any 
right to have or carry weapons on one’s premises in 
violation of some other provision of the law.*4 


[§ 43] (b) What Constitutes One’s Own Premises 
—aa. In General. As used in statutes allowing the 
carrying or possession of weapons when on one’s 
own premises, the word “premises” is synonymous 
with land.t® For a person to be at his home or on his 
own premises, it is not necessary that he have the 
legal title thereto.t® Indeed, even if he does have 
the legal title, it does not. follow that the premises 
are his within the intent of this exception, for 
he may have leased them to another,’ or dedicated 
them to the use of the public for a highway.*® In 
essence it is sometimes more a question of the fact 
of possession than it is of the right of possession or 
the ownership of the fee.19 The exception is or- 
dinarily satisfied if the person lives on the premis- 
es?° and has exclusive possession?! or some degree 


[a] At head of stairway leading 
from sidewalk to oOffice.—Clark v. 
State, 4 S.W. 658, 49 Ark. 174. 

[b] Twenty or thirty feet from 
premises, returning thereto involun- 
tarily.—Traylor v. State, 239 S.W. 


810; People v. 


588, 65 Tex.Cr. 490 (rural mail car- 
rier). 

99. State v. Barnett, 11 S.E. 735, 
34 W.Va. 74. 

1. Com. v. Murphy, 44 N.E. 138, 
139, 166 Mass. 171, 32 L.R.A. 606. 


Class legislation generally see Con- 
stitutional Law §§ 827-837, 855-873. 


2. Lann vy. State, 8 S.W. 650, 25 
Tex.App. 495, 8 Am.S.R. 445 (a sol- 
dier who, having been detailed to take 
care of a government garden situated 
some distance from the barracks and 
from a town, carried a government 
pistol, issued to him for use in pro- 
tecting the garden, into a saloon in 
the town and left the pistol there un- 
til he got ready to return to the gar- 
den, would not be guilty of unlaw- 
fully having the pistol on his person 
in the saloon, if he did not intend to 
violate the law, and did not call for 
the pistol until he was ready to re- 
sume his duties, and if he was pro- 
ceeding with reasonable dispatch to 
perform them). 


3. “Common carrier” defined gen- 
erally see Carriers §§ 9, 1033. 


4. Ex parte Davis, 110 P. 1131, 33 
Nev. 309 [foll Ex parte Van Hoeston, 
110) PB; 1135,..33 Nev. 320; Ex parte 
Legume’ 110 P. 1135, 33 Nev. 319; 
Ex parte Allen, 110 P..1135, 33 Nev. 
320]. 

5. Ex parte Davis, 
33 Nev. 309. 

6. Ex parte Davis, supra. 

Protecting property generally in 
absence of statutory exemption see 
supra § 17. 


Railroad trains as constituting em- 
ployees’ place of business see infra 
§ 


1TOMePs LI3L, 


“Home” 29 C.J. p 767. 

[a] In Oklahoma, “as the law now 
is in this state, a person may law- 
fully own and possess any of the 
weapons named in sections 1991, 1992 
[Comp. St. (1921)], and may move 
such weapons from room to room in 
their place of residence, but may not 
wear them on their person and trans- 
port them about the yard.” Pierce v. 
State, 275 P. 393, 395, 396, 42 Okl.Cr. 
272, 73 A.L.R. 833 (‘‘this seems to be 
the first time in the history of the 
criminal courts that anyone has ever 
been arrested for carrying a weapon 
in his own home or within his yard, 
the curtilage of his home under a 
statute regulating the wearing or 
carrying of a pistol’ [dis op]). 

9. Baggett v. State, (Tex.Cr.) 20 
S.W.(2d) 774; Taylor v. State, 256 S. 
W. 288, 96 Tex.Cr. 79; Rogers v. State, 
213 S.W. 637, 85 Tex.Cr. 421; Mireles 
v. tate, TO2S5W,.. 241, -80°' Nex Cr: 
648; Sparks v. State, 183 S.W. 144, 79 
Tex.Cr. 83; McQueen v. State, 177 S. 
W. 91, 76 Tex.Cr. 636; Wortham v. 
State, (Tex.Cr.) 23 S.W. 797. 


“premises” 49 C.J. p 1327. 


10. Hutchins v. State, 101 S.W. 
795, 51 Tex.Cr. 839; Page v. State, 
(Tex.Cr,) 25S: We 774, 


Place of business see Place § 3. 


. ll. Roy v. State, 140 S.H. 798, 37 
Ga.App. 510; People v. Colén, 35 
Porto Rico 306; People v. Rivera, 23 
Porto Rico 349; Mireles v. State, 192 
S.W. 241, 80 Tex.Cr. 648. 


12. Hutchins y. State, 
795y bo Tex.Cr. 339. 


13. Clark v. State, 4 S.W. 658, 49 
Ark. 174; Lewis v. State, (Tex.Cr.) 
22 S.W. 687. But see Parker v. State, 
174 S.W. 348, 76 Tex.Cr. 260. 


101 S.W. 


982, 9) “Lex:Cri. 2.62. 

14. Gibbs v. State, 156 S.W. 687, 
70 Tex.Cr. 278. 

[a] Carrying weapon into assem- 
bly on one’s premises.—Gibbs v._ 
State, 156 S.W. 687, 70 Tex.Cr. 278. 

15. State v. Terry, 93 N.C. 585, 53 
Am.R. 472. . 

[a] Wild and uninclosed timber or 
prairie lands, wholly detached from 
an inclosed field or premises, are not 
included in the phrase, “one’s own 
premises.” Baird v. State, 38 Tex. 
601 [quot Lattimore v. State, 145 S. 
Wo 588,965 Mex.Cme490ur 


i Sabra <i! generally see 49 C.J. p 


_ Public road as one’s premises see 
infra this section. 


16. Jones v. State, 17 S.W. 719, 55 
Ark. 186; Smith v. State, 82 S.E. 355, 
14 Ga.App. 823; State v. Perry, 26 
S.E. 915, 120 N.C. 580; State v. Ter- 
ry, 93 N.C. 585, 53 Am.R.) 472: Graic 
v. State, 1381 S.W. 562, 60 Tex.Cr. 195; 
Sanderson v. State, (Tex.Cr.) 50 S.W. 
348. See concurring opinion of Rus- 
sell, J., in Coker y. State, 76 S.E) 
991, 12 Ga.App. 425 (“the status of 
the home and place of business .. . 
is fixed by the nature of @ne’s posses- 
sion and occupaney . . rather 
than by the nature of his ownership 
or the extent of his title’). 


17. See infra § 46. 
18. See infra text and note 28. 


19. Jones v. State, 17 S.W. 719,-55 
Ark. 186; State v. Perry, 26 S.E. 
915, 120 N.C. 580; State v. Terry, 93 
N.C. 585, 58 Am.R. 472. 


20. Fields v. State, 166 S.W. 1166, 
74 Tex.Cr. 70. 


21. Brown vy. State, 252 S.W. 18, 
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of actual dominion or control?? of that part of the 
premises on which the alleged offense was commit- 
The act of living or being on the premises 
must normally be with the permission or without the 
rightful interference of a person entitled to inter- 
fere or to terminate the occupancy.”* 
residence on the premises is not required, if a person 
regards such premises as his home, and stays there 
Moreover, a place 
of temporary residence may comprise the premises 
In other words, a 
person may have more than one place of residence.?°® 


Public roads,?" including those adjoining or di- 


ted. 


when not engaged elsewhere.”* 


contemplated by the exception.?® 


19, 159 Ark. 498, 31 A.L.R. 1126 (“no 
one of these guards [special guards 
employed by a railroad during a 
strike] had the exclusive possession 
of the [railroad’s] premises, or any 
part of them, nor did the guards, all 
together, have the exclusive posses- 
sion of the premises, or any part of 
them. . They were there as 
employees. only. There was no part 
of the premises, the possession of 
which they did not share with other 
guards and employees, and they were 
not, therefore, upon their premises 
within the meaning of the proviso 
contained in the statute’’). 

{a] Full control.—The accused 
eould lawfully carry a weapon in a 
pasture owned by another, where the 
accused had full control of the pas- 
ture and of the other’s cattle there- 
in. Sanderson v. State, (Tex.Cr.) 50 
S.W. 348. 

22. Lemmons v. State, 20 S.W. 404, 
56 Ark. 559; Clark v. State, 4 S.W. 
658, 49 Ark. 174; Franklin v. State, 
77 S.E. 653, 12 Ga.App. 483; State v. 
Merry. 93) ON. Ca. 585, 153" Am. RR. 472; 
Hodge v. State, 277 S.W. 6438, 102 Tex. 
Grn 2105 

fa] Landowner who lives on his 
premises, and who has rented a part 
thereof on shares, and who with his 
tenant jointly cultivates the crops, is 
on his own premises, and his act in 
carrying a pistol while there is not 
punishable. Fields v. State, 166 S.W. 
PUGS 74 Dex.Cr. 70: 

[b] Yenants in common.—(1) A 
person living on a farm which he 
owns in common with others is at 
his own home. Franklin vy. State, 
77S... 658, 12 Ga.App. 488. (2) But 
a husband is not on his own premises 
when on land owned by his wife in 
common with others 4nd occupied by 
one of the other codwners. Brannon 
v. State, 5 S.W. 132, 23 Tex.App. 428. 


[ec] Contractor , constructing a 
building for others is not on his own 
premises when in the building super- 
visimg the work. Kinkead v. State, 
45 Ark. 536. 

[d] President of the municipal as- 
sembly cannot claim that, in connec- 
tion with his position as president, he 
is on private property or within his 
private dwelling when in the hall of 
the municipal assembly. People v. 
Rodriguez, 32 Porto Rico 672. 


{[e] Yenant in Office building is 
not on his own premises when at the 
head of a public stairway leading 
from the sidewalk to his office on the 
second floor. Clark v. State, 4 S.W. 
658, 49 Ark, 174. 

{f{] Turnpike company’s general 
manager cannot claim the whole nine- 
mile length of the turnpike as his 
premises, even though he resided on 
a small part thereof, and had abso- 
lute control of the company’s prop- 
erty. State v. Perry, 26 S.E. 915, 120 


WEAPONS 


Continuous 


N.C. 580. 


23. Jones v. State, 17 S.W. 719, 55 
Ark. 186; Smith v. State, 82 S.E. 355, 
14 Ga.App. 823; Gunzel v. State, 285 
S.W. 1092, 104 Tex.Cr. 575. 


[a] Where accused treated his 
brother’s home as his own, and, with 
the permission of his brother, though 
not of his brother's landlord, was in 
the habit of sleeping there four or 
five nights in the week, and kept his 
clothes and had his washing done 
there, he was on his own premises 
when in the yard of his brother’s 
house, even though he was employed 
at a place about two miles distant. 
Smith v. State, 82 S.E. 355, 14 Ga. 
App. 823. 

[b] If accused resided at a livery 
barn, without the owner objecting, 
he is not amenable for carrying a 
pistol therein; ownership or lease of 
the barn by him being unnecessary. 
en eee State, 131 S.W. 562, 60 Tex. 

Tr 3 


24. Smith v. State, 82 S.E. 355, 14 


Ga.App. 823; Rather v. State, 224 S. 
We wae, 1 Senex. Cr 624. 
[a] Where accused went to live 


with his uncle, and made a crop there 
for several years, and then went to a 
town and did some work, but fre- 
quently visited the home of his un- 
cle, and considered it as his own 
home, and was on his uncle’s place 
when he carried a pistol, the jury 
could find that such place was his 
home. McCollum vy. State, 150 S.W. 
430, 67 Tex.Cr. 550. 


25. Campbell v. State, 11 S.W. 832, 
28 Tex.App. 44, 


26. Rather v. State, 224 S.W. 776, 
87 Tex.Cr. 624. 


27. Fublic road see Highways § 1 
Cp 370). 

28. Moss v. State, 45 S.W. 987, 65 
Ark. 368; Foy v. State, 12 SRE 69), 
33 Ga. App. 676; Leigh v. State, 107 
S.E. 284, 26 Ga. App. 637. 


_ [a] In Texas, (1) the rule stated 
in the text is now followed. Deuschle 
v.._ State, 4 S.W.(2d) 559. (2) The 
contrary, however, had _ previously 
been held. Ball v. State, (Tex.Cr.) 
25 S.W. 627 [foll Ross v. State (Tex. 
Cr.) 28 S.W. 199]. See Parker v. 
State, U4. SoWens43,, eG hexc@raw 260s 
(3) In Deuschle v. State, supra, the 
court discussed the earlier cases as 
follows: “In our original opinion we 
reluctantly followed the case of Ball 
v. State [supra], which was in- 
terpreted by us to mean that a public 
road running through a homestead 
was a part ‘Of the premises. 

If our original interpretation be cor- 
rect then the Ball Case . . is over- 
ruled. . Nothing in either of the 
cases referred to [Ball v. State, su- 
pra, and Ross v. State, supra] apply 
to the character of case or the kind 
of road which appears here. The 
road referred to in said cases might 


[§§ 43-44 


viding one’s home or.one’s premises, do not, by the 
weight of authority, comprise a part thereof with- 
in the purview of the statutory exception,”* although 
there is authority to the contrary.”® 
rule is applicable even though the person claiming 
the benefit of the exception owns the freehold on 
which the road is located.*° 


[§ 44] bb. Husband 
meaning of the exception under discussion, the place 
of residence of one of two married persons who have 
only temporarily separated, and have not been di- 
vorced,*? may be deemed the premises of the other 
while the latter is staying there;*? 


The majority 


and Wife. Within the 


but premises 


easily have been a second or third 
class or even a neighborhood road as 
defined by our statute.” 


[ob] Reason for rule.—‘‘The ease- 
ment which the public has in the 
highway is superior to any rights 


which the Owner of the fee has... . 
The public is in possession of the 
highway, and has the right to pass 
to and fro upon it ad libitum. 

Could it be said that any member of 
the public would have this right if 
the owner of the freehold over 
which the public road ran could 
go upon the same carrying his pistol 
as a weapon? If this were the 
law, it would put it in the power of 
the owner of the soil to prevent the 
use of the highway by any one who 
might chance to be an enemy, except 
under perpetual menace and dread.” 
Moss v. State, 45 S.W. 987, 988, 65 Ark. 
368. 

[ec] Rural mail carrier making a 
round trip of twenty-three miles daily 
in a buggy is not on his own prem- 
ises. Lattimore v. State, 145 S.W. 
588; 65 /Bex.Cr.7 490: 

[d] Sidewalk may or may not be 
a part of the street, and if a mere 
path through one’s premises be used 
for sidewalk purposes, the owner of 
the premises commits no offense by 
having a pistol on such path on New 
Year’s Eve with a view to taking part 
in the midnight celebration. Mendez 
v. State, 250 S.W. 680, 94 Tex.Cr. 272. 
See Clark v. State, 4 S.W. 658, 49 Ark. 
174 (‘‘the defendant had no more right 
to wear a weapon on the stairway 
[leading from the sidewalk to his of- 
fice on the second floor] than on the 
sidewalk in front of the building’’). 
But see People v. Rivera, 23 Porto 
Rico 349 (the act of standing on the 
sidewalk in front of one’s house and 
firing shots from a revolver consti- 
tutes the offense of carrying arms, 
“for the sidewalk is not the residence 
of a person’’). 

29. State v. Hewell, 90) NC) 705: 
But see State v. Perry, 26 S.E. 915, 
120 N.C. 580 (holding that a turnpike 
nine miles long, which was open to 
the public, was not the premises of 
the turnpike company’s superintend- 
ent or general manager, with the ex- 
ception of his residence and its cur- 
tilage on the company’s land). 


30. Moss v. State, 45 S.W. 987, 65 
Ark. 368. 


31. Solosky v. State, 236 S.W. 742, 
90 Rex Cr5e37. , 

[a] Where a divorce decree placed 
community property in the wife’s pos- 
session and prohibited the husband 
from interfering with her manage- 
ment thereof, the premises were not 
his own premises. Solosky vy. State, 
236 S.W. 742, 90 Tex.Cr. 537. 

382% Jones v. State, 263 S.W. 586, 
97 Tex-Cri 567 (where there was evi- 
dence that defendant husband was 
staying part of the time at the house 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 44-47] 


owned by one of such persons in common with oth- 
ers, and occupied by a third person, are not the prem- 


ises of the other spouse. 


[§ 45] cc. Parent and Child. Where a parent 
and a child make their home together, the premises 
of the one may be regarded as the premises of the 
other** within the limits of the curtilage,?® and also 
outside of such limits, if there exists the requisite 
element of control over the outlying premises.*® 


[§ 46] dd. Landlord and Tenant. 
utory exception permitting the carrying or posses- 
sion of weapons on one’s own premises, a tenant may 
carry or possess weapons on the leased premises,*7 
and also on the landlord’s adjacent premises com- 
prising in effect a part of the property demised.*® 
This rule applies even though the lease has expir- 
ed,°° but it is subject to the qualification that the 
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to the tenant.*! 


Under a stat- 


tenant must be in occupation of the premises.*® 


occupied by his wife and was con- 
tributing to the support of the wife 
and children). 

33. Brannon vy. State, 5 S.W. 132, 
23 Tex.App. 428. 


34. State v. Hewell, 90 N.C. 705; 
eA vy. State, 224 S.W. 776, 87 Tex. 
r. 624. 


[a] Where widower kept part of 
his household effects at his father’s 
house, and called that his home, which 
he visited frequently for periods of 
several days, though he worked in a 
town about twenty miles distant, it 
was a question for the jury whether 
he came within the exception. Rath- 
Ae State, 224 S.W. 776, 87 Tex.Cr. 


25. Lemmons vy. State, 20 S.W. 404, 
56 Ark. 559. 


[a] Within curtilage.—‘“‘The attor- 
ney general concedes that, as an in- 
mate of his father’s house, the de- 
fenagant [an adult unmarried son] 
could have lawfully carried a pistol 
on the grounds habitually used in 
immediate connection with the dwell- 
ing house, and forming what is des- 
ignated in England and by some 
American statutes as the ‘curtilage.’ ”’ 
Lemmons v. State, 20 S.W. 404, 405, 
56° Ark. 559. 


36. Lemmons v. State, supra. 


[a] Where adult unmarried son 
lived with his father, he had no right 
to carry a weapon in a piece of wood- 
land embraced in lands belonging to 
and occupied by his father, in the 
absence of evidence that he controll- 
ed, either exclusively or jointly with 
his father any part of the lands other 
than certain land situated a short dis- 
tance from the woodland in question, 
on which the son had previously made 
nu crop as his father’s tenant, and this 
was true even though the son had a 
license, but no more than a license, 
which he probably enjoyed in com- 
mon with others, to enter upon the 
woodland to obtain wood for fuel 
and fence rails. Lemmons vy. State, 
20 S.W. 404, 56 Ark. 559. 


37. Lemmons vy. State, 20 S.W. 404, 
56 Ark. 559; Clark v. State, 4 S.W. 
658, 49 Ark. 174; State v. Perry, 26 
S.E. 915, 120 N.C. 580; State v. Terry, 
93 N.C. 585, 53 Am.R. 472; Rogers v. 
State, 213 S.W. 637, 85 Tex.Cr. 421; 
aye v. State, (Tex.Cr.) 192 S.W. 
41. 


[a] Picnic grounds rented for the 
day.—Gibbs v. State, 156 S.W. 687, 70 
mex. Cir 127.8: 


38. Mireles v. State, (Tex.Cr.) 192 
[68 C. J.—4] 


S.W. 241. 

{a] Yenant’s carrying a weapon in 
the landlord’s pasture where the ten- 
ant kept his team and had the right 
to go to get the team, the tenant being 
in the pasture for that purpose when 
arrested, was not illegal. Mireles v. 
State, (Tex.Cr.) 192 S.W. 241. 


39. Jones v. State, 17 S.W. 719, 55 
Ark. 186; State v. Terry, 93 N.C. 585, 
58 Am.R. 472; Craig v. State, 131 S. 
W. 562,60 Tex.Cr: 195. 


40. Lemmons vy. State, 20 S.W. 404, 
56 Ark. 559; State v. Terry, 93 N.C. 
585, 53 Am-Ro 4725" Ross v; State; 
(Tex.Cr.) 45 S.W. 489. 


“A person who has rented land 
must have control of it in order to 


make it his premises, within the 
meaning of the statute.’ Lemmons 
v. State, 20 S.W. 404, 405, 56 Ark. 
559: 


[al Where tenant for 1925 moved 
to house on adjoining premises in or- 
der that the landlord, who desired to 
move to his own premises on January 
1, 1926, could occupy the residence 
vacated by the tenant, it being under- 
stood that the tenant was entitled to 
enter every day to look after his live 
stock and crops, his carrying a pis- 
tol on January 18, 1926, while on the 
premises to attend to his live stock, 
was not unlawful. Gunzel v. State, 
285 S.W. 1092, 104 Tex.Cr. 575. 


41. Jones v. State, 17 S.W. 719, 55 
Ark. 186; State v. Terry, 93 N.C. 585, 
53 Am.R. 472; Elliott v. State, 45 S. 
WT 3S) TLex:Cri7242" Wannin 97, 
State, (Tex.Cr.) 34 S.W. 280; Zall- 
ner v. State, 15 Tex.App. 23. 


[a] “Tenant at will or at suffer- 
ande, would, in the meaning of the 
statute, be the owner.’ State v. Ter- 
ry, 93 N.C. 585, 586, 58 Am.R. 472. 


{b] Where tenant was holding 
over, the landlord was not on his own 
premises within the meaning of the 
statute when, denying the tenant’s 
right, he entered the yard around the 
tenant’s house, for the statute of 
forcible entry and detainer is design- 
ed to protect the actual possession, 
whether rightful or wrongful. Jones 
Vv. State, 17"°S.W. 719, 55 Ark. 186. 


42. Elliott v. State, 45 S.W. 711, 
39 Tex.Cr. 242; Fannin v. State, (Tex. 
Cr.) 34.S.W. 280; Zallner v. State, 15 
Tex.App. 23. See also Landlord and 
Tenant §§ 687, 688. 

4c. See infra § 49. 

44, See cases infra this note. 


[a] Illustrations.—(1) Farm la- 
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During such time as the tenant has actual posses- 
sion, the premises belong, not to the landlord, but 


In the absence of any reservation 


of a right of entry, the landlord, during the term, 
has ordinarily no right to enter upon the premises.*” 


[§ 47] ee. Master and Servant. 
premises where a person is employed, though deem- 
ed under proper circumstances to be the employee’s 
place of business,** cannot be said to be his own 
premises within the statutory exemption under con- 
sideration,** even though, it has been held, he lives 
on the premises,*® unless, it has been held, he is in 
or near his lodgings.*® 
rule is that a nonresident servant or laborer has 
no interest in the employer’s land and no dominion 
over it, the rule may not apply where the employee is 
an overseer*? or a watchman,*® especially a night 


The employer’s 


Since the reason for this 


borer living elsewhere. State v. 
Terry, 93 N.C. 585, 538 Am.R. 472. (2) 
Laborer employed by the day, and 
given board and lodging. State v. 
Deyton, 36 S.B. 159, 119 N.C. 880. (3) 
Special guards employed by a rail- 
road during a strike. Brown v. State, 
2o205.We 8, 159 Ark. 4985 3 vA Re 
1126. (4) The overseer or superin- 
tendent of the carding room of a cot- 
ton mill, which was only one floor of 
the mill. State v. Bridgers, 84 S.E. 
689, 169 N.C. 309. (5) The superin- 
tendent or general manager of a com- 
pany owning a turnpike nine miles 
long. State v. Perry, 26 S.E. 915, 120 
N.C. 580. 

{[b] Third person’s premises.—An 
employee was not on his own prem- 
ises when, being directed forcibly to 
remove a corn crop purchased by his 
employer shortly before the separa- 
tion of the seller and his wife, the em- 
ployee went to the premises still occu- 
pied by the wife. Guthrie v. State, 
1667S: Wi. 730; 73 Tex.Cr. 53/6. 


45. State v. Deyton, 26 S.E. 159, 
119 N.C. 880. 


46. State v. Perry, 26 S.E. 915, 916, 
120 N.C. 580. See Rogers vi: State, 
213 S.W. 637, 85 Tex.Cr. 421 (a person 
who, having heard a noise behind his 
house which he rented from a mill 
company, ran out the back door and 
was arrested about fifty feet away, 
was on his own premises, it appearing 
further that there was no_ fence 
around his yard, and no public road 
near it). 


[a] Four hundred feet from house. 
—A lumber company’s employee had 
no right to carry a weapon on the 
company’s premises four hundred feet 
from a. house which he occupied on 
such premises, where, except for the 
house in which he lived, he had no 
control of the company’s property, 
and was performing no duty relative 
to his employment. Hodge v. State, 
20 Sow. 643; 102. RexCra 275s 


47. State v. Terry, 93 N.C. 585, 53 
Am.R. 472. 


[a] “This is because he is in pos- 
session as the representative of the 
owner, and with his rights.” State 
v. Perry, 26 S.H. 915; 120 N:C-580: 


ised People v. Diaz, 37 Porto Rico 


[a]. Thus, a watchman employed 
and living on a farm, and having a 
weapon on a road therein, was pro- 
tected by an exemption relating to 
persons within their own “dwelling or 
estate,’ unless the road was public. 
People y. Diaz, 37 Porto Rico 426. 
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watchman,*® or other person vested with the right 
of dominion or superintendence over the premises.°° 
In any event, it is clear that the employee is not 
entitled to carry a weapon from his own premises 
to those of his employer.®+ 


[§ 48] ff. Licensees. A licensee having merely 
the privilege of entering upon lands for a special 
purpose,°” as to turn his horses into a pasture,°* or 
to obtain wood for fuel®* or timber for fence rails,°? 
cannot properly claim that such lands are his 


premises for the purposes of the exception.°° 


[§ 49] (c) What Constitutes Place of Buriness. 
Within the import of statutes excepting one’s place 
of business from a prohibition against the carry- 
ing or possession of weapons, “place of business” 
may be described broadly as the place where a per- 
son earns his livelihood.®? This place, however, may 
not extend indefinitely or illimitably;°® it may not 
embrace the open woods®® or prairie,®° or the public 
roads*! or other place in connection with which the 
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person invoking the exception has no right of exclu- 


sive appropriation.*? The place of business contem- 
plated by the exception has reference to a particular 
locality appropriated to a business,®? and includes 
not only the store®* or shop®® but also the factory®® 
and the farm.*7 As to persons engaged in transpor- 
tation, it includes the conveyances on which they 
ride in the performance of their duties.°§ 

[§ 50] 3. Defenses*®°—a. In General. As in oth- 
er prosecutions, the absence of an essential element 
of the crime is of course a valid defense.*° 


Advice to the accused by another person that it 
would be well for him to aym himself,’* or that he 
has a legal right to carry a prohibited weapon," is 
not a defense. 


Avenging wrong. Since the mere fact that a 
wrong has been done to a person does not ordinarily 
entitle him to take the law. into his own hands, it 
does not excuse his carrying a weapon contrary to 
a prohibitory statute.*? 


[§§ 47-50. 


49. State v. Anderson, 39 S.BH. 824, 
159 N.C. 521; Robison v. State, 280 
S.W. 776, 103 Tex.Cr. 141. i 

[a] When off duty, a night watch- 
man has no right to carry a weapon 
in a village, even though ‘the village 
is located on property leased and con- 
trolled by his employer. Robison y. 
State, 280 S.W. °776,..103 Tex.Cr. 141. 


50. State v. Terry, 93 N.C. 585, 53 
Am.R. 472. 


51. Mireles v. State, (Tex.Cr.) 192 
S.W. 241. 

[a] Reason for rnle.—‘“‘The appel- 
lant . . claims that he had 


the right to carry arms on his per- 
son, off of his place to where he was 
at work for another person. This is 
not the law. If that were true, prac- 
tically every person in Texas could 
lawfully carry prohibited arms on or 
about his person.” Mireles v. State, 
(Tex.Cr.) 192 S.W. 241, 242. 


52. See Licenses § 183. 


53. Whitesides yv. State, 
1016, 42 Tex.Cr. 151. 

54. Lemmons y. State, 20 S.W. 404, 
56 Ark. 559. 

55. Lemmons y. State, supra. 

56. See cases supra this section. 

57. Coker y. State,76 S.B. 103, 12 
Ga.App. 425. 


Place of business generally see 
Place § 3. 


58 S.W. 


58. Baird v. State, 38 Tex. 599. 
59. Baird v. State, supra. 
[a] Hunter engaged in hunting 


hogs was not on his place of busi- 
ness, though in the woods where he 
usually hunted every autumn or win- 
ter. Baird v. State, 38 Tex. 599. 


. b] While cutting timber allotted 
to him, the allottee was at his place 
of business.. Hare v. State, (Tex.Cr.) 
160 S.W. 79. 

60. Baird v. State, 38 Tex. 599. 

61. Foy v. State, 127 S.E. 619, 33 
Ga.App. 676; Baird v. State, 38 Tex. 
599. 

[a] Public road on a farm leading 
from a cropper’s residence thereon to 
the landlord’s residence was not a 
part of the cropper’s place of busi- 
ness, though the cropper was obliged 
to go to his landlord’s residence to ob- 
tain a mule. Leigh v. State, 107 S. 
E. 284, 26 Ga.App. 637. 

[b] Rural mail carrier traveling 


a total of twenty-three miles is not 
at his own place of business. Latti- 
neve v. State, 145 S.W. 588, 65 Tex.Cr. 
490. 

62. Reagan v. State, 85 S.E. 353, 16 
GAAPP: 369; Baird v. State, 38 Tex. 
5919. 

[a] Mayor’s office or other public 
office, though used by the city attor- 
ney or any private person as his own 
office, does not thereby become his 
place of business so as to allow the 
carrying of weapons. Featherston v. 
State, 34 S.W. 276, 938, 35 Tex.Cr. 612. 


[b] Premises rented to a tenant 
are not the landlord’s place of busi- 
ness. Reagan vy. State, 85 S.E. 353, 
16 Ga.App. 369. 


63. Baird v. State, 38 Tex. 599. 
64. Baird v. State, supra. 
65. Baird v. State, supra. 


[a] Saloon.—Hutchins v. 
LOL (SIWey 795,551 texiCr; 9° 


66. Newman y. Griffin Foundry & 
pecking Co., 144 S.E. 386, 38 Ga.App. 

[a] Night watchman on employer’s 
premises.—Newman vy. Griffin Foun- 
dry & Machine Co., 144 S.E. 386, 38 
Ga.App. 518. 

67. Eranklin v. State, 77 S.E. 653, 
12 Ga.App. 483; Coker v. State, 76 S. 
E. 108, 12 Ga.App. 425; Coker v. 
State, 76_S.H. 991,12 Ga.App. 425; 
Baird v. State, 38 Tex. 599. 


[a] “Home or place of business.” 
—‘Technically the word ‘home’ may 
mean, as the solicitor general insists, 
the house wherein one resides. But 
the words ‘home or place of business,’ 
as used in the act, are broad enough 
to include any portion of a farm or 
plantation where one employs his 
time and makes his living. There is 
his place of business, the place where 
he earns a livelihood. His business 
is farming, and the place where this 
business is conducted is, not the house 
exclusively, but in the field or the 
woodland, or anywhere on the planta- 
tion where his business requires his 
presence.” Coker y. State, 76 S.E. 
103, 104, 12 Ga.App. 425. 


[b] “Place of business,” as ap- 
plied to a farm laborer, (1) includes 
the specific portion of a farm where 
a person employs his time, and in- 
cludes the whole farm where he works 
on every part of it when so directed. 
Idelett v. State, 81 S.E. 379, 14 Ga. 
App. 501. (2) The place of business 


State, 


of a farm laborer required to eat his 
meals at the employer’s residence on 
the plantation includes the employer’s 
house and the space between it and 
the laborer’s house on the plantation. 
Miller v. State, 77 S.E. 653, 12 Ga. 
App. 479. 

[ce] Cropper (1) is at his place of 
business when anywhere on his land- 
lord’s farm (Leigh v. State, 107 S.E. 
284, 26 Ga.App. 637; Jones v. State, 
81 S.E. 586, 14 Ga.App. 535), (2) ex- 
cept when in the dwelling house of 
the landlord, especially where the 
cropper lives in a different dwelling 
(Boyd v. State, 73 S.H. 551, 10 Ga. 
App. 451). 

{d] Habitually carrying weapon.— 
Where one is a tenant on a large plan- 
tation, renting two pieces of land 
about qa mile apart, the entire plan- 
tation does not constitute his place of 
business so as to entitle him to carry 
a pistol habitually while going to and 
fro between the two pieces of his cul- 
tivated ground. Banks v. State, (Tex. 
Cr.) 98 S.W. 242. 

68. See cases infra this note. 

[a] Passenger train.—Barker v. 
Satterfield, (Tex.Cr.) 111 S.W. 487; 
goes v. State, 72 S.W. 380, 44 Tex. 
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69. Defenses generally see .Crimi- 
nal Law §§ 52-70. 


Licenses or permits see infra § 51. 


70. Elements of offenses in gen- 
eral see supra §§ 12-49. 


71. Barker v. State, 28 So. 589, 
126 Ala. 83. 
72. State v. Simmons, 56 S.E. 701, 


143 N.C. 613. 


73. Sullivan v. State, 126 So. 646, 
156 Miss. 718; Ballard v. State, 167 
S.W. 340, 74 Tex.Cr. 110. 

[a] Adulterous relations with wife 
do not excuse or justify the husband 
in carrying a pistol to meet or re- 
sist whatever might occur when he 
found the third person, whom he was 


seeking. Ballard v. State, 167 S.w. 
340, 74 Tex.Cr. 110. 
[b] Assault on a child does not 


entitle the father at a subsequent 
time to arm himself with a pistol and 
go out on the street in search of the 
assailant with the intention of aveng- 
ing the wrong. Farris v. State, 144 
S.W. 249, 64 Tex.Cr. 524. 


{[c] Indecent proposals to his wife 
do not excuse a husband in carrying 
a pistol when going to see the person, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
/ 
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-§§ 50-51) 


Permission by another person to carry arms on 
his premises in violation of law does not excuse the 
offense.7# 


[§ 51] b. Licenses or Permits’’—(1) In General. 
Under statutes prohibiting the carrying of certain 
weapons without obtaining a license or permit and, 
in some Jurisdictions, posting a bond,’® the ecarry- 
ing of the weapon is the corpus delicti,?? and the 
authority conferred by the license is a matter of de- 
fense.*® To constitute a valid defense, a license or 
permit must be in compliance with the statute,79 and 
if the statute so requires, the permit must be re- 
eorded,®® and must contain a statement of the ap- 
propriate facts,*t but need not contain more infor- 
mation than is ealled for by the statute.82 A license 
to carry a particular weapon does not exeuse the 
licensee in carrying a different weapon;** nor does 
it necessarily justify him in carrying a weapon ei- 
ther in a manner*‘ or to a place®® specifically pro- 
hibited by statute. In the absence of a statute to 
the contrary,®® a person carrying a licensed weapon 
need not have the license with him,’? and it is not 
even necessary that he have a license at all, provided 
he is acting under the order or direction of the 
licensee.** Although a person may have a right to 
carry an unlicensed weapon under certain circum- 
stances,*®°—for example, when he anticipates the 
commission of adultery by his wife,°°—no such 
right exists if he has sufficient time to procure a 
license to carry the weapon but neglects to do so.°4 
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Territorial limits. Under some statutes it has 
been held that within a particular territorial juris- 
diction, the right to issue a license or permit to a 
person residing therein is confided exclusively to 
a designated licensing authority,9? and hence a per- 
mit issued to a resident of such jurisdiction®? or in- 
deed to any other person®* by a magistrate or offi- 
cial who lacks the requisite authority within the 
jurisdiction is not a defense.®® It has also been held 
that the grant of a license to carry or possess a 
weapon may be limited to a particular area,®® such 
as the licensee’s land,®’ and that the license does not 
excuse the carrying of an interdicted weapon out- 
side of the licensed area.?* However, where a l- 
cense confers the right to carry a weapon, but lm- 
its the time or place; and the licensee finds it neces- 
sary to proceed to and from that place to another, 
which, if not his home, at least provides him with 
accommodations for eating or resting, the license 
must be deemed to protect him while thus carrying 
the weapon back and forth.®® Under other statutes 
a local official, such as the chief police officer of a 
city, a police magistrate, a justice of the peace, or 
a sheriff, is authorized to issue a license or permit 
not only to a local resident but to any citizen of the 
state, and the validity of the permit is conter- 
minous with the state itself.? 

Revocation. As in the case of other licenses,*® 


a license or permit to carry a weapon creates no vest- 
ed right,4 and in accordance with general rules,® 


who has made such proposals, in order 
to demand an explanation of his con- 
duct. Austin v. State, 165 S.W. 462, 
io ehex, Cr. 492. 

74 Guthrie v. State, 166 S.W. 730, 
iS ee LOX. Cry, ia.0. 

Qne’s premises as specifically ex- 
empted see supra § 42. 

75. AS prerequisite to: 

Carrying or possession of weapons: 

By aliens see supra § 6. 

By persons generally see supra § 5. 
Sale of weapons see supra § 9. 

76. See statutory provisions. 

[a] Ihiability of sureties on bond 
given by a person licensed to carry a 
weapon (1) is measured by its terms. 
Philippine Islands v. Herrero, 38 Phil- 
ippine 410. (2) A condition requir- 
ing “delivery” of the weapon on de- 
mand of the government is not bro- 
ken by a failure to produce it for in- 
spection. Philippine Islands v. Her- 
rero, supra. 

[b] Where a railway conductor 
obtained a license to carry a pistol 
while in the discharge of his duties 
and while in charge of the car or 
train conducted by him, the statute, 
under which a licensee was liable on 
his bond for damages accruing to any- 
one by the wrongful or careless use 
of the weapon, extended the condi- 
tions of the bond and the conductor’s 
obligations thereunder to the room in 
a boarding house or hotel where he 
was accustomed to spend the night, 
while absent from his home at the 
end of his run, pursuant to an agree- 
ment between the hotel proprietor and 
the railway. State v. Hazelett, 119 
S.E. 177, 94 W.Va. 436. 

v7 Melton v. (State, 153 Sik. 377; 
41 Ga.App. 501; Brown v. State, 83 
S.BE. 890, 15 Ga.App. 484. 


78. Rogers v. State, 92 S.BE. 230, 
19 Ga.App. 751; Brown vy. State, 83 
S.BH. 890, 15 Ga.App. 484. 

[a] Moving to another county.— 


| 


Where the owner of property in one 
county moved to another and shortly 
thereafter procured a license in the 
former county and within the next 
three years openly carried a pistol 
in the latter county, there is not 
“such_union of act and intention as 
is sufficient to authorize his convic- 
tion under the charge of carrying a 
pistol without a license,” in view of 
the fact that one charged with such 
offense may successfully defend by 
showing a license granted by the ordi- 
nary of the county of his residence, 
in accerdance with the statute. Rog- 
ae v. State, 92 S.E. 230, 19 Ga.App. 
Burden of proof see infra § 56. 


79. State v. Cortese, 134 A. 294, 4 
N.J.Misc. 665 (first case) [aff 140 A. 
440, 104 N.J.Law 312]. 


80. State v. Cortese, supra. 

81. Donalson y. State, 100 S.B. 40, 
24 Ga.App. 73. i 

82. Donalson v. State, supra. 

83. Donalson v. State, supra. 

84. Sockwell v. State, 109 S.E. 
27 Ga.App. 576. 


Manner of ore or concealment 
see supra §§ 22-27 


85. Sockwell v. State, 109 S.E. 531, 
27 Ga.App. 576. 


Places prohibited see supra § 21. 
gs6. See statutory provisions. 


[a] The Iowa statute declares 
that “it shall be the duty of any per- 
son armed with a revolver, pistol, or 
pocket billy concealed upon his per- 
son to have in his immediate posses- 
sion the permit provided for in this 
chapter and to produce same for in- 
spection at the request of any peace 
officer.”” Code (1927) § 12947. 


87. People v. Stuyvesant, 189 N.Y. 
Sie 220d SilmrAin paWavaenG4d),. 03 95 IN, Ya Cr: 
266. 

83s. U.S. v. Samson, 16 Philippine 


531, 


Slee = 
89. See supra §§ 14-17. 

90. Harris v. State, 85 S.B. 813, 15 
Ga.App. 315. 

91. Williams v. State, 82 S.H. 817, 
15 Ga.App. 311. 

92. See cases infra notes 93-95. 

93. See cases infra note 95: 

94. People v. Tarantolo, 194 N.Y.S. 
67 2502102-App Div. 1.07, SON nee 
[att 142, NH. 3115 823 6.N, Yn Geena: 
cit People v. Carfano, 202 N.Y:S: 223) 
207 App.Div. 866 (appeal dism 144 N. 
BE. 886, 238 N.Y. 549)]. 


95. People v. Warden and Agent of 
Brooklyn City Prison, 202 N.Y.S. 216, 
208 App.Div. 705 [aff 144 N.E. 902, 238 
N.Y. 585]; People v. Tarantolo, 194 
N.Y.S. 672, 202 App.Div. 707,-39 N.Y. 
Cr. 529 [aff 142 N.B. 311, 236 NY. 
627]; People v. Cafoni, 198 N.Y-S. 331, 
119 Misc. 795. 

96. State v. Harris, 51 N.C. 448. 

97. State v. Harris, supra. 

98. State v. Harris, supra. 


99. State v. Hazelett, 119 S.B. 177, 
94 W.Va. 436. 


[a] Railway conductor licensed to 
carry a pistol while in the discharge 
of his duties and while in charge of 
the car or train conducted by. him 
must be allowed a reasonable time 
for going to and coming from his 
train at each end of the run, for tak- - 
ing his meals, and for his rest at 
night. State v. Hazelett, 119 S.E. 
117, 94 W.Va. 436. 

1. See statutory provisions. 

2. People v. O’Donnell, 223 Ill.App 
1613 Pisher v. Tullar? 227 N.W. B8 0, 
209 Iowa 35. 

3. See Licenses § 4. 

4. State v. Cortese, 140 A. 440,104 
N.J.Law 312 [aff 134 A. 294, 4 N.S 
Mise. 665 (first case) ]. 

5. See Cos pa enee Law § 4938; 
Licenses § 68. 


02 [68 C.J.] 


may cease to constitute a defense by reason of its 
having been revoked or terminated® as by the re- 
peal of the law authorizing the granting of the per- 


anu’! 
[§ 52] 4. Indictment 
General. 


and 


rylng or possessing weapons.® 


Information—a. In 
General rules governing indictments and 
informations’ are applicable in prosecutions for car- 
The indictment must 
be valid in its ineipieney,!® and on a motion to 
quash, a question involving any essential ingredient 
of the indictment,'! including whether or not the 
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decided by the trial judge.1® 


[§ 53] b. Statement of Offense14—(1) In Gener- 
al. The offense must be eharged with precision and 


certainty,?> in language which is at least as deserip- 


ference.1& 


instrument named is a weapon,'? is a matter to be 


6 State v. Cortese, 140 A. 440, 
104 N.J.Law 312 [aff 134 A. 294, 4 N. 
J.Mise. 665 (first case) ]. 

7. State v. Cortese, supra. 

8. See Indictments and Informa- 
‘tions 31 C.J. p 548. 

9. See cases infra this section and 
§§ 53-55. 

10. State v. Nelson, 38 La.Ann. 
942; Glasscock v. City of Chatta- 
nooga, 11 S.W.(2d) 678, 157 Tenn. 518. 

ll. State v. Nelson, 38 La.Ann. 

42. 


12. State v. Nelson, supra. 

Sufficiency of allegations as to 
weapons see infra § 53. 

13. State v. Nelson, 
942. 

Motions to quash indictments gen- 
erally see Indictments and Informa- 
tions §§ 367-396. 

Necessity of demurring or moving 
to quash see Indictments and Infor- 


38 La.Ann. 


mations § 536. ° 

14, WNegativing statutory excep- 
tions and provisos see Indictments 
and Informations §§ 269, 270. 

15. State v. Longley, 112 A. 260, 
119 Me. 535. 

16. People v. Sheldon, 152 N.E. 
HOinoce slllemiOsy solace nv. Carter 36 
Tex. 89. ‘ 

[a] “3iave’” equivalent to “carry.” 


—An indictment alleging that the ac- 
cused “did have’’ about his person, 
instead of “did carry,’’ a weapon, is 
not defective because omitting the 
word “carry.” State v. Carter, 36 
Tex. 89 

Followiug language of statute see 
infra § 54. 


17. State v. Nelson, 38 La.Ann. 
942. 

18. State v. Nelson, supra. 

19. Ga.—Hansford v. State, 82 S.E. 


375, 14 Ga.App. 810. 


Ill.—People v. Sheldon, 
HOT, o22 LI. 70. 


Ky.—Castle v. Com., 255 S.W. 151, 
200 Ky. 577. 

Mass.—Com. v. Doherty, 103 Mass, 
443, 

Mo.—State v. Rector, 40 S.W-(2d) 
639, 328 Mo. 669. 

N.Y.—People v. Grass, 141 N.Y.S. 
204, 79 Misc. 458, 29 N.Y.Cr. 184. 

Tex.—Powell v. State, (Cr.) 25 S.W. 
286. 

W.Va.—State v. Welch, 72 S.B. 649, 
69 W.Va. 547. 

[a] Form of information.—State 
vy. Jackson, 222 S.W. 746, 283 Mo. 18. 


[b] An accusation for carrying a 
weapon without a license (1) must al- 
lege the nonexistence of a valid sub- 
sisting license. Hansford y. State, 82 
Sheol, 14 Ga.App. 810; State v: 


152 N.H. 


Welch, 72 S.E. 649, 69 W.Va. 547. (2) 
It must also allege that the pistol 
was carried or in defendant’s manual 
possession “outside of his home or 
place of business.” Hansford v. 
State, supra. 


[c] Charge of carrying a weapon 
into a public assembly or social gath- 
ering must allege that people were 
there assembled. Cassels v. State, 
1 S.W.(2d) 644, 108 Tex.Cr. 477; Lo- 
max iv. State: 48 SW. 92h os mex.Cr. 
318; Rainey v. State, 8 Tex.App. 62, 
384 Am.R. 736. 


{d] egality of arrest.—An _ in- 
dictment for being armed with a dan- 
gerous weapon when arrested for a 
criminal offense must allege, in sub- 
stance or effect, that the arrest was 
lawful. Com. v. Doherty, 103 Mass. 
443; Com. v. O’Connor, 7 Allen (Mass.) 
583. 


[e] Accusations held sufficient.— 
(1) Verified information, charging de- 
fendant with having on named date, 
in named city, unlawfully and feloni- 
ously carried, concealed about his 
person, a dangerous and deadly weap- 
on, to wit, one revolving pistol, loaded 
with gunpowder and leaden ball, etc., 
held sufficient both as to form and 
substance. State v. Kembugler, (Mo.) 
267 S.W. 801 [cit State v. Whitman, 
(Mo.) 248 S.W. 937]. (2) An infor- 
mation, which charges that one J, 
late of the county of C and state of 
Oklahoma, on a day named in said 
county and state, did intentionally, 
unlawfully, and willfully carry on and 
about his person a pistol, a weapon 
contrary to the form of the statute, 
and against the peace and dignity of 
the state, sufficiently charges an of- 
fense. State v. Jones, 106 P. 351, 
412 [appr Ex parte Thom- 
260, OkiCrs: S205 210 
1007]. (3) A warrant, 
charging generally that accused car- 
ried a pistol as a weapon, charges 
the carrying as a weapon, of a pistol 
not an army or navy pistol, or of car- 
rying, aS a weapon, an army or navy 
pistol in any manner except uncovered 
and-in the hand. Henderson v. State, 
120 S.W. 966, 91 Ark. 224. (4) Ina 
prosecution under a statute making it 
unlawful for any one convicted of a 
felony against the person or property, 
or against the government, to own or 
possess a concealable firearm, (a) 
an information charging that defend- 
ant unlawfully possessed such a fire- 
arm, and that he had been convicted 
of the felony of robbery, but not di- 
rectly alleging that at the time of 
possessing the firearm he was within 
the disability prescribed by the stat- 
ute, held not to affect defendant’s 
substantial rights or to justify the 
sustaining of a general demurrer, 
without leave to amend. People vy. 
James, 235 P. 81, 71 Cal.App. 374. (b) 
The same comment could be made 
with reference to the claim that the 
information failed to allege, except in 
terms of a mere conclusion, that the 


tive of the offense as is the language of the statute ;*° 
it cannot be supplied by proof!? nor eked out by in- 
It is necessary to allege all the substan- 
tial elements of the offense?® as defined by the stat- 
ute,2° and although it is competent to charge more 
than one means or method of committing the same 
offense,?! this should ordinarily be done conjunctive- 


weapon was a concealable one. Peo- 
ple v. James, supra. (5) An allega- 
tion that the accused unlawfully and 
maliciously carried a weapon amounts 
to an allegation that he had no au- 
thority nor just cause or excuse to 
do so. People v. Cliville, 22 Porto 
Rico 114. ee Indictments and Infor- 
mations § 270. (6) In a prosecution 
begun by affidavit before a justice of 
the peace, the fact that the affidavit 
states that accused carried a pistoi 
concealed on his person, instead of 
stating that affiant had probable cause 
for believing and did believe that the 
offense had been committed, as re- 
quired by the statute, does not render 
the affidavit insufficient. Holman v. 
State, 39 So. 646, 144 Ala. 95. (7) An 
allegation that a pistol was taken from 
defendant when leaving the hall of 
the municipal assembly of which he 
was president held equivalent to an 
allegation that the weapon was car- 
ried in a public assembly, this being a 
distinct offense cognizable by the mu- 
nicipal court. People v. Rodriguez, 
32 Porto Rico 672. (8) An indictment 
is sufficient which alleges the carry- 
ing of a pistol to ‘‘a place of public 
worship,’ and locates that place by 
name, although it fails to charge that 
any public gathering was being held 
at the time, as the term “a place of 
public worship” imports such a gath- 
ering. Amorous v. State, 57 S.H. 999, 
1 Ga.App. 313. (9) Under statutes 
prohibiting the carrying of a weapon 
to a court of justice, (a) an indict- 
ment is sufficient when it designates 
the court as a “mayor’s court” (Har- 
rison v. State, 28 S.E. 38, 100 Ga. 264), 
or (b) as a “court of justice, then in 
session in and for the four hundred 
and twenty-sixth district, Georgia Mi- 
litia” (Hill v. State, 53 Ga. 472). (10) 
Complaint charging defendant with 
having a loaded shotgun in his auto- 
mobile on highway and fields in a cer- 
tain plantation, etc., held not defec- 
tive because the highway or field in 
which the offense was committed was 
not specified; the plantation and 
county being specified. State v. Long- 
ley, 112 A. 260, 119 Me. 585. (11) In- 
formation for carrying pistols while 
in charge of automobile carrying liq- 
uor need not charge that liquor was 
transported for sale. State v. Smith, 
(Mo.) 56 S.W.(2d) 39. 


[f] Accusation held insufficient.— 
Information, in prosecution for car- 
rying revolver in automobile while 
transporting liquor, held defective in 
failing to aver defendant was in 
charge of automobile or “passengér” 


thereon. State v. Rector, 40 S.W.(2d) 
639, 328 Mo. 669. 

20. People v. Sheldon, 152 N.E. 
567, 322 Ill. 70. 

21. People v. Santini, 86 Porto 
Rico 344; Allphin v. State, (Tex.Cr.) 
33 S.W. 228. 

[a] WBlection of one count cannot 
be compelled where the _ offenses 


charged in both counts are one and 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 53] 


ly and not disjunctively.22 Under some statutes, it 
must be averred that the act was done unlawfully?’ 
or was in violation of law;?4 under others, this aver- 
ment is unnecessary.?° An indictment or informa- 
tion which falls short of charging a particular offense 
may be upheld as adequately setting out the com- 
mission of another offense.?® 


Carrying and concealment. In a prosecution for 
carrying weapons, the fact of carrying must be al- 
leged;*7 and if the offense consists of the carrying 
of concealed weapons on or about the person, the 
‘fact of concealment must also be alleged.?§ 


Intent. In some jurisdictions, the mental element 
of the crime, or the intent of the accused in doing 
the prohibited act, must be alleged;?® in others, 
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the prohibition of the statute.*? A firearm is pre- 
sumptively a dangerous and deadly weapon, and 
hence it is ordinarily unnecessary to allege either 
that it is a dangerous weapon®? or that it was load- 
ed at the time of the offense.*4 Under some statutes, 
to prevent evasions of the law, the state may proper- 
ly charge in the disjunctive that accused carried a 
named weapon or other weapon of like kind or de- 
seription,®® a charge of this nature being sufficient- 
ly definite to authorize a conviction for carrying any 
weapon which may be proved to fall within the pro- 
hibited class,?® or a weapon of like kind or deserip- 
tion.?7 


Time. Although the time of the commission of 
the offense should be alleged,*® time is not of the es- 


the intent need not be alleged.®° 


Description of weapon. 


the same. State v. Bailey, 36 S.W. 


690, 62 Ark. 489. 

22. Canterberry v. State, (Tex.Cr.) 
44 S.W. 522. See also Indictments and 
Informations § 259. 

23. Jordan v. State, 89 So. 895, 
87 Miss. 170 [foll Whittaker v. State, 


45 So. 145]. 
24. State v. Rector, 40 S.W.(2d) 
639, 328 Mo. 669 


25. Tucker v. State, 145 S.W. 611, 
65 Tex.Cr. 627. 

Iiecessity of alleging unlawfulness 
fenerally see Indictments and Infor- 
mations §§ 251, 252. 


26. Lomax v. State, 
38 Tex.Cr. 318. 


[a] Tlustration.—An information 
which insufficiently charges the of- 
fense of carrying a weapon into a pub- 
lic assembly or social gathering may 
still be good as charging the offense 
of carrying a weapon. Lomax v. 
State, 43 S.W. 92, 38 Tex.Cr. 318. 


Conviction for included offenses 
generally see Indictments and Infor- 
mations §§ 253, 482-530. 

27. See cases infra this note. 


[a] Allegation that accused con- 
cealed a weapon on his person, there 
being no allegation that he carried it, 
does not charge the offense of carry- 
ing concealed weapons. Ex parte 
Bergen, 214 P. 521, 61 Cal.App. 226. 

{b] The first part of an indictment 
charging defendant with ‘wearing 
weapons,” and then charging that de- 
fendant “unlawfully did wear and car- 
ry certain metal knucks,” held suf- 
ficient to charge defendant with wear- 
ing weapons by unlawfully wearing 
and carrying metal knucks. State v. 
Masner, 234 S.W. 474, 150 Ark. 469. 


28. Cal.—People v. Frost, 12 P.(2da) 
1096, 125 Cal.App. (Supp.) 794. 

Ill.—People v. Lake, 164 N.E. 167, 
332 Ill. 617; People v. Sheldon, 152 N. 
By DOU oe LI 70: 

Ind.—Ridenour v. State, 65 Ind. 411. 

Ky.—Wells v. Com., 243 S.W. 1032, 
195 Ky. 754. 

N.J.—State v. Quinn, 158 A. 834, 108 
N.J.Law 467. 

Pa.—Com. vy. Gallagher, 9 Pa.Super. 
100, 43 Wkly.N.C. 408. 

29. State v. Bailey, 36 S.W. 690, 
62 Ark. 489 (failure to allege that 
the pistol was carried aS a weapon 
renders an indictment demurrable). 

Intent or motive as element of of- 
fense see supra § 138 et seq. 


43 S.W. 92, 


The state has some lati- 
tude in describing the weapon involved,*! but the 
description must suffice to bring the weapon within 


sence.®? 


Allegations as to persons. 
carrying weapons with intent to use against anoth- 
er person need not give the name of such other per- 
Similarly, one may be indicted for carrying 


son.?° 


30. State v. Judy, 60 Ind. 138. 
31. Ala.—Lovelady v. State, 74 So. 
734, 15 Ala.App. 615. 


Cal.—People v. James, 235 P. 81, 


71 Cal.App. 374. 


Ga.—Nixon y. State, 48 S.E. 966, 121 
Ga. 144. 


Ky.—Com. vy. Howard, 3 Metc. 407. 
Bere sutke v. Livesay, 30 Mo.App. 
oO. 


Puerto Rico.—People v. Cruz, 36 
Porto Rico 84. 

[a] “Firearm.’—An information 
charging the carrying simply of a 
firearm, alleged in the language of 
the statute to be an instrument with 
which bodily injury may be caused, 
(1) is sufficient, in the absence of 
timely objection (People v. Piris, 36 
Porto Rico 446; People v. Velasco, 36 
Porto Rico 244 [quot 31 C.J. p 874 
as to the necessity of proper and 
timely objection]), but (2) it is not 
sufficient as against a timely motion 
to make it more specific (People v. 
Nieves, 37 Porto Rico 594), and (3) 
accused has a right to insist that the 
kind of firearm be averred (People 
v. Nteves, supra). 


[b] Knife.—In an information or 
complaint for carrying a knife, (1) it 
is not necessary to allege the length 
of the knife (People v. Cruz, 36 Porto 
Rico 84), (2) except in the case of a 
pocketknife, it being necessary in 
that event to allege that the blade 
exceeds three inches, inasmuch as 
pocketknives with a blade less than 
three inches in length are expressly 
excepted by the statute (People v. 
Montalvan, 36 Porto Rico 713). 


[ec] “Knucks.”’ — A complaint 
charging the carrying of concealed 
knucks held not demurrable because 
the word “knucks” was used instead 
of “knuckles.” Lovelady v. State, 
74 So. 734, 15 Ala.App. 615. 


[d] Alleging conclusion.—Failure 
of information to allege except in 
terms of a mere conclusion that de- 
fendant’s weapon was capable of be- 
ing concealed, held not to affect de- 
fendant’s substantial rights or justify 
sustaining of general demurrer with- 
out leave to amend. People v. James, 
ZOOM Ok, mile OateAp pisos 


[e] Qualifying words used in the 
statute in connection with one kind of 
weapon need not be employed in a pre- 
sentment charging the concealment 
of another kind of weapon. Nixon vy. 
State, 48 S.E. 966, 121 Ga. 144. 


32. See cases infra this note. 


An indictment for 


[a] Zlustrations.—(1) Although, 
in an indictment for carrying a pistol, 
other than an army pistol, the des- 
ignation of the pistol is unimportant, 
if it be properly distinguished from 
an “army pistol’ (Porter v. State, 7 
Baxt. (Tenn.) 106), (2) an indictment 
under a statute making it an offense 
to carry a pistol, except ‘‘such pistols 
as are used in the army or navy of the 
United States,” must allege that the 
pistol is such as is used in neither 
the army nor navy, and an indictment 
alleging that the pistol is not such as 
is used “in the army and navy” is 
bad (State v. Ring, 91 S.W. 11, 77 
Ark. 139). (3) An indictment for car- 
rying a weapon other than those spe- 
cifically enumerated in the statute 
must name the weapon and allege its 
dangerous or deadly character. State 
v. Lett, 60 (Sih. -782,°63 W.Val'665- 
(4) An information, charging that de- 
fendant at a certain place and time 
willfully and unlawfully carried con- 
cealed on and about his person, a 44- 
caliber new service Colt revolver, con- 
trary to the statute, charged the of- 
fense of carrying concealed weapons. 
pieenere v. State, (Okl1.Cr.) 192 P. 


33. State v. Rector, 40 S.W.(2d) 
639, 328 Mo. 669; State v. Tapit, 44 
S.H. 231, 52 W.Va. 473. 


34 State v. Duzan, 6 Blackf. 
(Ind.) 31; State v. Bollis, 19 So. 99, 
73 Miss. 57; People v. Alonso, 35 Por- 
to Rico 435. 


Unloaded firearms as constituting 
i erent hi weapons see supra §§ 18— 

35. 
61. 


36. Bell v. State, supra. 
37. Bell v. State, supra. 


338. Castle v. Com., 255 S.W. 151, 
200 Ky. 577. 

Allegations of time generally see 
pedigree and Informations $§ 209— 


39. State v. Spencer, 117 S.E. 808, 
TS5; Nica 6. 


_ Proving commission of offense at 
oes other than that alleged see infra 


40. State v. Simon, 203 N.W. 989, 
163 Minn. 317. 


[a] Reason for rule.—‘‘A purpose 
of the statute is to punish and pre- 
vent the carrying of concealed weap- 
ons by evilly disposed persons with 
intent to use against others if occa- 
sion arises. The essence of the of- 
fense is the carrying with such in- 


Bell v. State, 8 So. 133, 89 Ala. 
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a weapon to the fear and terror of certain persons, 


without naming them.*? 


[§ 54] (2) Language of Statute or Statutory 
Forms. An indictment or information, charging the 
unlawful carrying or possession of weapons, is usu- 
ally, but not always,*? sufficient when it follows the 
A charge in language 
less detailed or precise than that of the statute may 
be inadequate,** particularly if the statute contains 
exceptions which the state is obliged to negative.*® 


language of the statute.*% 


[§ 55] c. Issues, Proof, and Variance. 
er criminal prosecutions,*® the material elements of 


tent. The offender may not have in 
mind a particular person or persons. 
So it is unnecessary, and often would 
be impossible, to name the_ person 
against whom it was intended to use 
it.” State v. Simon, 203 N.W. 989, 163 
Minn, 317. 

41. State v. Bentley, 6 Lea (Tenn.) 
205. 


42. People v. Velasco, 
Rico 244. 

[a] €hus, an information charg- 
ing, in the language of the statute, 
the carrying of an instrument with 
which bodily injury may be caused, 
without making any attempt to iden- 
tify the instrument, would be insuf- 
ficient. People v. Velasco, 36 Porto 
Rico 244, 


43. Cal.—People v. McFarlan, 14 P. 
(2d) 1066, 126 Cal.App. 777. 

Ind.—State v. Swope, 20 Ind. 106. 

Mo.—-State v. Renard, 273 S.W. 
1057; State v. Mulconry, 270 S.W. 
375; State v. Jackson, 222 S.W. 746, 
283 Mo. 18; State v. Athanas, 131 S. 
W. 373, 150 Mo.App. 588; State v. 
Smith, 24 Mo.App. 413, 414; State v. 
Hedrick, 20 Mo.App. 629. 


Ohio.— Walter v. State, 3 Ohio N.P. 
N.S. 18. 


Puerto Rico.—People vy. Rodriguez, 
86 Porto Rico 457. 


Tenn.—Porter v. State, 7 Baxt. 106. 
Tex.—Hull y. State, (Cr.) 105 S.W. 


386 Porto 


787; Pickett v. State, 10 Tex.App. 
290; Owens v. State, 3 Tex.App. 404. 
[a] Previcus conviction.—An in- 


formation charging the carrying of a 
revolver by one previously convicted 
of felony in the language of the stat- 
ute held sufficient, without alleging 
facts regarding previous conviction. 
People v. McFarlan, 14 P.(2d) 1066, 
126 Cal.App. 777. 


[b] Lawful meeting.—An_ infor- 
mation which to a certain extent fol- 
lows the statute and charges the car- 
rying of an arm “in a lawful meet- 
ing” is sufficient as against an objec- 
tion that the words “lawful meeting”’”’ 
constitute a mere conclusion of law 
and that the information does not 
show the nature of the meeting or 
that the purpose was lawful or that 
people were in fact congregated there, 
since the word ‘meeting’ implies an 


assembly of people, though if the 
words “in a lawful meeting’? had 
merely described a place like a ‘‘ball 


room” the objection might be well 
taken. People v. Rodriguez, 36 Porto 
Rico 457. 

{c] Surplusage.—An indictment 


alleging that the accused carried a 
pistol concealed charges all that the 
statute requires, and the further al- 
legation that the pistol was con- 
cealed “in his pocket” is mere harm- 
less surplusage. State v. Judy, 60 
Ind. 138. 
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the offense, as charged in the indictment, must be 


proved? by evidence which is not at variance with 


Asantothe charge. 


Following statutory language gen- 
erally see Indictments and Informa- 
tions §§ 172, 258-267. 


44. Glasscock v. City of Chatta- 


mening Tt SSW. (2e)e 67s, Lat Lenn, 
OLS, 

45. See Indictments and Informa- 
tions §§ 269, 270. 


46. See Indictments and Informa- 
tions § 438. 


47. State v. Wardlaw, 43 Ark. 73; 
State -v. Fox, (Mo.) 46 S.W.(2d) 544; 
ee v. Lett, 60 S.E. 782, 63 W.Va. 


[a] That pistol was loaded need 
not be proved.—State v. Wardlaw, 43 
Ark. 73. Unloaded firearms as con- 
stituting prohibited weapons’ see 
supra §§ 36, 38, 40, 63. 

[b] Transporting liquor. — State, 
in prosecution for carrying weapon 
in automobile transporting liquor, to 
establish “transportation,” must prove 
liquor was carried in automobile, not 
on the person. State v. Fox, (Mo.) 46 
S.W.(2d) 544. 


[ec] Proof of a city ordinance mak- 
ing it unlawful to carry a pistol is 
unnecessary in a prosecution for car- 
rying a pistol in a city, where there 
is a statute making it a misdemeanor 
to carry pistols and another statute 
eonferring on the police court of a 
city of the first class concurrent juris- 
diction with justices of the peace over 
all misdemeanors committed in vio- 
lation of the laws of the state within 
the corporate limits of such city. 
McCall v. Helena, 111 S.W. 274, 86 
Ark. 442. 


48. Ga.—Culberson v. State, 47 S. 
EB. 175, 119°Ga. 805. 


Ky.—Com. v. Howard, 3 Metce. 408. 


Me.—State v. Longley, 112 A. 260, 
119 Me. 535. 


Minn.—State v. Nyhus, 
925, 176 Minn. 238. 


% Tenn.—Patterson v. State, 3 Lea 
75. / 


Tex.—Scott v. State, 40 Tex. 503; 
Hilliard v. State, 37 Tex. 358. 


[a] Indictment for carrying two 
weapons concealed is sustained by the 
carrying of one. Com. v. Howard, 3 
Metce. (Ky.) 408. 


[b] “Revolver.” Information 
charging defendant with carrying re- 
volver held not to show a fatal vari- 
ance with proof showing that the 
weapon was an automatic pistol. 


222 N.W. 


State v. Nyhus, 222 N.W. 925, 176 
Minn. 238. 
[c] “About his person.’—(1) An 


allegation that the accused carried a 
pistol about his person is supported 
by proof that he carried a pistol in 
his hand. Woodward v. State, 5 Tex. 
App. 296. (2) There was no ma- 
terial variance between allegations of 
information charging that defendant 


the allegations.*§ 
ecution is bound to allege the substantial elements 
of the offense*® or even to negative various excep- 
tions contained in the statute®® does not necessarily 
mean that the prosecution must prove all of such 
elements or negatives.** 
the offense was committed prior to the time alleged 
in the indictment,®? or indeed at any time within 
the period of limitation®* prior to the filing of the 


[§ 56] 5. Evidence®’—a, Presumptions®® 


The fact, however, that the pros- 


The state may show that 


and 


carried a weapon concealed about his 
person and proof that he carried it on 
his person. State v. Renard, (Mo.) 
273 S.W. 1057. 


[d] Proof of carrying “knuckles.” 
—(1) An indictment for carrying 
brass knuckles is supported by proof 
of the carrying of knuckles made of 
lead, steel, or other metal, as the kind 
of metal of which they are composed 
is not an element of the offense (Pat- 
terson,v. State, 3 Lea (Tenn.), 575; 
Louis v. State, 35 S.W. 377, 36 Tex.Cr. 
52, 61 Am.S.R. 832; Harris v. State, 
3 S.W. 477, 22 Tex.App. 677), and (2) 
an indictment or information.in the 
language of a statute which prohibits 
the carrying of knuckles made of any 
metal or hard substance is supported 
by proof of carrying of any kind of 
knuckles made of any metal or hard 
substance (Prater v. State, (Tex.Cr.) 
108 S.W. 687; Hull v. State, (Tex.Cr.) 
105 S.W. 787), or (8) Simply by proof 
of the carrying of knuckles (Steele 


v.. State, 107 S.W... 3535, 52. hexcer 
402). 
[e] Proof of part of allegations.— 


Complaint charging that defendant at 
a particular plantation in a particular 
county had a loaded shotgun in his 
automobile on the highways and fields 
in such plantation may be sustained 
if the evidence shows that defendant 
rode over a certain highway, but did 
not ride over any fields. State v. 
Longley,.112 A. 260, 119 Me. 535. 


{f] Proof showing aggravated of- 
fense.— Where defendant was convict- 
ed of carrying a pistol, the fact that 
the evidence showed that the pistol 
was carried at a public gathering 
would not constitute a variance, it 
being immaterial that his act consti- 
tuted the further offense of carrying 
a pistol at a public assembly, since 
he was not indicted for that offense. 
Walker v. State, 106 S.W. 1166, 52 Tex. 
Cr. 314. To same effect Veal v. State, 
125 S.W. 919, 58 Tex.Cr. 340. 


49. See supra § 53. 


50. See Indictments and Informa- 
tions §§ 269, 270. 

51. People v. Grass, 141 N.Y.S. 204, 
79 Mise. 458, 29 N.Y.Cr. 184; Leather- 
wood v. State, 6 Tex.App. 244. 


Burden of proof see infra § 56. 


52. State v. Spencer, 117 S.E. 803, 
185 N:C. 765. 

53. State v. Blevins, 88 Mo.App. 
665; State v. Pigg, 85 Mo.App. 399; 
Schrimsher v. State, (Tex.Cr.) 80 S. 
W. 1013. ; 

Limitation of prosecutions general- 
ly see Criminal Law §§ 340-358. 

54. Schrimsher v. State, (Tex.Cr.) 
80 S.W. 1018. 


“55. Evidence in criminal prosecu- 
tions generally see Criminal Law §§ 
947-1999. 
rane Generally see Criminal Law § 

5. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 
a 


§ 56] 


Burden of Proof.57 Under some statutes, when a 
person has a weapon elsewhere than at a place where 
the carrying or possession of weapons is allowed by 
the statute, the presumption is that the weapon is 
unlawfully or intentionally carried or possessed,*§ 
and, when carried concealed, the presumption is that 
it is carried as a weapon with unlawful intent,®® 
having the effect of casting upon the aceused the 
burden of rebutting the presumption,®° although the 
burden, of the evidence remains with the state 
notwithstanding such presumptions.®! 
eases,°* the state has the burden of the evidence to 
establish the essential elements of the offense,®? in- 
eluding the nature of the weapon,** the fact of con- 
cealment,°> and the existence of such specific in- 
While in some in- 


tent as the statute may require.®°® 
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permit.74 


As in other 


stances the state has the burden of proving the neg- 


57. Generally see Criminal Law §§ 
993-1004. 

58. State v. Hinnant, 26 S.E. 643, 
120 N.C. 572; State v. Lilly, 21 S.E. 
563, 116 N.C. 1049; State v. McManus, 
89 N.C. 555. See Fanning v. State, 147 
S.E. 788, 39 Ga.App. 531 (proof that 
accused had possession of pistol not 
at home or place of business makes 
prima facie case for carrying pistol 
concealed and without license). 

59. Carr v. State, 34 Ark. 448. 

60. State v. Lilly, 21 S.E. 563, 116 
N.C. 1049; State v. McManus, 89 N.C. 
555s 

61. State v. Nyhus, 222 N.W. 925, 
176 Minn. 238; State v. Simon, 203 N. 
W. 989, 163 Minn. 317. 

62. See Criminal Law § 993. 

63. Rivera v. State, 280 S.W. 580, 
103 Tex.Cr. 297; and cases infra notes 
64-66. 

Elements of offenses in general see 
supra §§ 12-49. 

64. Vaughan v. State, 105 S.W. 576, 
84 Ark. 332; McDonald v. State, 102 S. 
W. 708, 83 Ark. 26. 

Weapons prohibited see supra §§ 
18-20. 

65. State v. Hale, 70 Mo.App. 143. 

What constitutes concealment see 
supra § 27. 

66. State v. Nyhus, 222 N.W. 925, 
176 Minn. 238; State v. Hodge, 273 P. 
1049, 84 Mont. 24. 


Intent or motive as element of of- 
fense see supra § 18 et seq. 

67. See Criminal Law § 999. 

68. See Criminal Law § 1000. 

69. Ala.—Gholson v. State, 53 Ala. 
§19, 25 Am.R. 652. 

Cal.—People v. Ross, 212 P. 627, 60 
Cal.App. 163. 

Del.—State v. Iannucci, 55 A. 336, 
20 Del. 193. 

Ga.—vVinson v. State, 164 S.H. 209, 
45 Ga.App. 220; Russell v. State, 77 
S.E. 829, 12 Ga.App. 557. 


Ind.—Wiley v. State, 52 Ind. 516. 

Ky.—Hopkins v. Com., 3 Bush 480. 

Miss.—Garland v. State, 94 So. 210, 
130 Miss. 310. 

Mo.—State v. Reed, 124 S.W. 55, 140 
Mo.App. 251. 

N.Y.—People v. Grass, 141 N.Y.S. 
204, 79 Misc. 457, 29 N.Y.Cr. 183. 

N.C.—State v. Hayne, 88 N.C. 625. 


Ohio.—Porello v. State, 168 N.E. 
135, 121 Ohio St. 280; Hart v. State, 
182 N.H. 534, 42 Ohio App. 501; Fink 
v. State, 178 N.E. 700, 40 Ohio App. 
431. 


Philippine.—U. S. v. Gavieres, 38 


Philippine 757. 

Tex.—Deuschle v. State, 4 S.W.(2d) 
559, 109 “Tex/Gr, 9355; Shannon (Vv. 
State, (Cr.) 65 S.W. 1065; Feather- 
ston v. State, 34 S.W. 276, 938, 35 
Tex.Cr. 612; Blackwell v. State, 31 
S.W. 380, 34 Tex.Cr. 476; Skeen v. 
State, 30 S.W. 554, 34 Tex.Cr. 308; 
Stilly v. State, 11 S.W. 458, 27 Tex. 
App. 445; Blair v. State, 9 S.W. 890, 
26 Tex.App. 387. 


W.Va.—State v. Merico, 87 S.E. 370, 
Ti_W Wa oL4: 


70. Ala.—Gholson v. State, 53 Aza. 
519, 25 Am.R. 652. 


Ga.—Harris v. State, 
14 Ga.App. 521 


Ind.—Wiley v. State, 52 Ind. 516. 
Ky.—Hopkins v. Com., 3 Bush 4890. 


Miss.—Huffstickler v. State, 93 So. 
1, 129 Miss. 769. 


Mo.—State v. Reed, 124 S.W. 55, 
140 Mo.App. 251. 


N.C.—State v. Hayne, 88 N.C. 625. 

Ohio.—Porello v. State, 168 N.E. 
135, 121 Ohio St. 280; Fink v. State, 
178 N.E. 700, 40 Ohio App. 431. 


Puerto Rico.—People vy. Colén, 
Porto Rico 306. 


Tex.—Escontrias v. State, 265 S.W. 
1030, 98 Tex.Cr. 374; Wagner v. State, 
188 S.W. 1001, 80 Tex.Cr. 66. 


[a] MTllustrations.—Exceptions re- 
lating to: (1) Travelers. Wiley v. 
State, 52. Ind. 516; Williams yv. State, 
169 S.W. 1154, 74 Tex.Cr. 639. (2) Of- 
ficers. State v. Hayne, 88 N.C. 625; 
Jones v. State, 238 S.W. 661, 91 Tex. 
Cr. 240; Hunter v. State, 166 S.W. 
164, 73 Tex.Cr. 459. (3) Persons fear- 
ing attack. Garland v. State, 94 So. 
210, 130 Miss. 310; MWHuffstickler v. 
State, 93 So. 1, 129 Miss. 769; State 
v. Reed, 124 S.W. 55, 140 Mo.App. 251; 
State v. Casto, 95 S.W. 961, 119 Mo. 
App. 265. 


71. Cal.—People v. Ross, 
627, 60 Cal.App. 163. 


Del.—State v. Sockum, 99 A. 833, 29 
Del. 350. 


Ga.—Vinson v. State, 164 S.E. 209, 
45 Ga.App. 220; Fanning v. State, 147 
S.E. 788, 39 Ga.App. 531; Green v. 
State, 98 S.E. 553, 23 Ga.App. 519; 
Russell v. State, 77. S.BH. 829, 12 Ga. 
App. 557; Sims v. State, 77 S.E. 188, 
12 Ga.App. 363; Williams v. State, 
76 S.E. 785, 12 Ga.App. 84; Blocker v. 
State, 76 S.E. 784, 12 Ga.App. 81. 


N.Y.—People v. Grass, 141 N.Y.S. 
204, 79 Misc. 457, 29 N.Y.Cr. 183. 

W.Va.—State v. Merico, 87 S.E. 370, 
77 W.Va. 314. 

[a] Reason for rule—‘“It is a 
well-settled rule of law that where 
the negative of an issue does not per- 


81 S.E. 587, 


35 
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ative of a statutory exception.®? the general rule®8 
is that the accused has the burden of excusing or 
justifying his act;% 
him to bring himself within an exception in the 
statute,“° or to prove the issuance of a license or 
On the same principle, it is held that 
a statute making it unlawful for an unnaturalized 
foreign-born person to possess certain firearms‘? is 
not in violation of the due process clause of the or- 
ganic law of the state or nation merely because it 
casts upon the accused the burden of proving that 
he is a citizen of the United States.7% 
less true, however, that the state continues to have 
the burden of proving the crime,‘ or, as is some- 
times said, the burden of establishing the allegations 
of the indictment’® or of overcoming the presump- 


and hence the burden is on 


It is neverthe- 


mit of direct proof, or where the facts 
come more immediately within the 
knowledge of the defendant, the onu 
probandi rests upon him. .. . It 
would in many cases cast a great bur- 
den on the people if they had to prove 
that no license was issued to the de- 
fendant. To do so they would have 
to show that the various magistrates 
who had jurisdiction to grant licenses 
had not in fact issued one in the par- 
ticular case. If a license has been 
issued, that fact is more immediate- 
ly within the knowledge of the de- 
fendant and can be easily established 
by him, and there is no hardship or 
injustice in placing so slight a bur- 
den upon him.’’ People v. Grass, 141 
N.Y.S. 204, 206, 79. Mise. 457, 29 N. 
Y.Cr. 183. To same effect People v. 
Ross, 212 P. 627, 629, 60 Cal.App. 163. 
See Criminal Law § 998. ‘ 


[b] In Iowa, (1) the rule stated 
in the text is adopted in large part 
by a statute which declares that proof 
that no permit had been issued to the 
defendant in the county in which the 
offense was allegedly committed shall 
be prima facie evidence that the de- 
fendant had no permit. Code_ (1927) 
§ 12949. (2) The effect of this stat- 
ute is to shift to the defendant the 
burden of proof in the event that he 
relies upon a permit issued in anoth- 
er county, and it relieves the state 
of the very heavy burden of mere 
formal proof which it would be un- 
der if it were required to negative 
the issuance of a permit in every one 
of ninety nine counties. Fisher v. 
Tullar, 227 N.W. 580, 209 Iowa 35. 
(3) It was formerly held, however, 
under Code Supp. (1913) § 4775—1la 
et seq., that the state had the burden 
of proving beyond a reasonable doubt 
that the defendant lacked a permit. 
State v. Cochran, 162 N.W. 755, 179 
Iowa 1304. See State v. Burns, 165 
N.W. 346, 181 Iowa 1098 (holding that 
a conviction would be reversed in the 
absence of any attempt to prove that 
the accused did not have permission 
to carry a concealed weapon). 


72. See supra § 6. 


73. People v. Guzman, 286 P. 1037, 
209 Cal. 783 [foll People v. Bruno, 
286 P. 1087, 209 Cal. 782]. 


74 People v. Correa, 36 Porto 
Rico 399; Humphries v. State, 124 S. 
W. 635, 58 Tex.Cr. 30. See People v. 
Diaz, 37 Porto Rico 426 (where ac- 
cused was a watchman on a farm and 
claimed to have been on his cwn 
dwelling or estate within the mean- 
ing of an exception in the statute, 
the government had the duty clearly 
to show that the road on which ac- 
cused had a weapon within the farm 
was a public road). 


75. Porello v. State, 168 N.E. 135, 
121 Ohio St. 280. 
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tion of innocence.t® 


[§ 57] b. Admissibility’7—(1) In General. It has 
been stated’® that, on principle,’® any legal evidence 
calculated to throw light upon the unlawful act as 
charged is admissible,*° although to some extent the 
admission or exclusion of evidence is within the 
Evidence having a 
legitimate tendency to establish a valid defense in 


discretion of the trial court.8! 


76, Amorous: =v. “State, 57 9S. E. 
999, 1 Ga.App. 313; Rivera v. State, 
280 S.W. 580, 103 Tex.Cr. 297. 

Presumption of innocence as evi- 
dence see Criminal Law § 1006. 


77. Admissibility in criminal cas- 
es generally see Criminal Law §§ 
1034-1558. 

78. Johnson v. State, 75 So. 278, 
LG Ala-App. 72. 

79. See Criminal Law § 1034. 

80. Ala.—Brown v. State, 37 So. 
408, 141 Ala. 80. 

Ga.—Donalson v. State, 100 S.E. 


40, 24 Ga.App. 73. 
Mo.—State v. Smith, 56 S.W.(2d) 
30; State v. Pigg, $5 Mo.App. 399. 


N.C.—State v. Simmons, 56 S.E. 
(Wale IA INGO, Gileis 
Puerto Rico.—People v. Scott, 386 


Porto Rico 721. 


Tex.—kKnoble v. State, 273 S.W. 594, 
L100 Dex.Cr, 341; Crain v. State, 153 
SW 25d, O9LMmexcCr, 155. 


[a] Evidence held admissible.— 
(1) That the witness had seen de- 
fendant with a pistol; such matter 
being merely preliminary to showing 
that defendant had the pistol conceal- 
ed: Brown v. State, 37 So. 408, 141 
Alb. 80. (2) That the complaining 
witness did not intend to make the 
complaint, but accused kept going 
around the country threatening hirn, 
where the witness was asked by accus- 
ed’s counsel why he waited so long 
before making the complaint. Jones 
v. State, 125 S.W. 914, 58 Tex.Cr. 313. 
(3) That the accused had made an 
attempted assault upon the witness 
with a pistol. Collier v. State, 247 S. 
W. 860, 93 Tex.Cr. 383. (4) That de- 
fendant placed the pistol against the 
side or breast of one of the state’s 
witnesses, and what he said in such 
connection. Dodaro v. State, 231 S.W. 
394, 89 Tex.Cr. 391. (5) That the of- 
ficer who arrested accused heard 
shooting in a certain direction and 
went there and found accused with a 
pistol. Crain v. State, 153 S.W. 155, 
69 Tex.Cr. 55. (6) In a prosecution 
for carrying brass knuckles, it was 
permissible to question the witness 
with regard to the consequences of 
the blow, and to inquire whether or 
not a fist alone could leave the phys- 
ical marks shown by the witness. 
People v. Scott, 36 Porto Rico 721. 
(7) In prosecution for carrying a pis- 
tol, based on theory that, on account 
of unhappy relations between her fa- 
ther and mother, accused was seeking 
to forcibly send father out of city, 
testimony of what transpired at home 
of father on night alleged offense was 
committed, as well as what happened 
after she left that home. Knoble v. 
State, 273 S.W. 594, 100 Tex.Cr. 341. 
(8) In prosecution for carrying pis- 
tols while in charge of automobile 
carrying liquor, certificate of title to 
automobile made to accused. State 
v. Smith, (Mo.) 56 S.W.(2d) 39. 


[b] Bvidence held inadmissible.— 
(1) That defendant had quarreled 
with and threatened to kill the wit- 
ness, and that a third person had said 
that defendant was a bad man. Val- 
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point of law is admissible,’? but in the absence of 


The accused is 


dez v. State, (Tex.App.) 18 S.W. 414. 
(2) That a third person had a mixed 
reputation and would fight, where ac- 
cused relied on the fact that his fa- 
ther, a constable, had asked him to 


keep the pistol as he might need ac- 


cused to help him preserve order.. 


Gentry v. State, 136 S.W. 50, 61 Tex. 
Cr. 619. (3) That witness after an 
affray got possession of pistol and 
gave it to accused’s father. Lilly v. 
State, 279 S.W. 267, 102 Tex.Cr. 606. 
(4) That defendant, a short time be- 
fore the discovery of a pistol on his 
person, said he was going to “raise 
hell” that night, as it affords no le- 
gitimate inference that he proceeded 
to arm himself. Dean v. State, 13 
So. 318, 98 Ala. 71. (5) That the pros- 
ecuting witness was a tenant on the 
accused’s farm and residing in the 
house of the accused, who, while the 
witness’ family were in the house, 
tore it down, without having sued for 
possession. Walburn v. Territory, 59 
PE. 9725) 9) OK=235 -(6)) Wiheresstate:s 
theory was that defendant had pistol 
when going to call on’wife, from 
whom he was living apart, testimony 
that defendant was charged with hay- 
ing deserted her, and details as to 
why he had deserted her, also facts 
showing he had done so. Waring v. 
State, 192 S.W. 1066, 80 Tex.Cr. 627. 


[ec] Evidence held inadmissible 
with reference to: (1) The relation- 
ship of accused and another person, 
where neither has testified in the 
case. Hainey v. State, 41 So. 968, 147 
Ala. 146. (2) The uSe by accused 
of offensive language on the occasion 
when it was claimed he had posses- 
sion of a pistol. McNaron v. State, 
62 So. 302, 7 Ala.App. 170. (3) The 
details of a difficulty in connection 
with which the allegedly concealed 
weapon was Shown and later again 
concealed. Cook v. State, 44 So. 549, 
152 Ala. 66. (4) An altercation be- 
tween accused, after he had given bail 
for his appearance and left the jail, 
and a person who followed him to get 
him to return to attend to some mi- 
nor matter. Ransom v. State, 165 S. 
iW. ~932, 73 MexiCr. +442) (5) Acts 
leading up to the arrest of the ac- 
cused. Berney v. State, 69 Ala. 233. 
(6) The reason why threats had been 
made against the accused. Sullivan 
v. State, 126 So. 646, 156 Miss. 718. 
(7) The possessor’s tenure of or in- 
terest in the property on which the 
accused allegedly carried a, pistol. 
Bell v. State, 65 So. 688, 11 Ala.App. 
214. (8) Whether the state’s witness 
had signed a statement with refer- 
ence to the impeachment of the sher- 
iff, which reflected no light upon the 
matter in issue. Collier v. State, 247 


S.W. 860, 93 Tex.Cr. 383. 

81. State v. Nieto, 280 P. 248, 34 
N.M. 232. 

fa] fllustration.—Excluding bare 


fact that person, threatened with 
deadly weapon had been convicted of 
voluntary manslaughter, offered as 


| bearing on self-defense, held within 


court’s discretion. State v. Nieto, 280 
P. 248, 34 N.M. 232. 


82. Ala.—Nelson v. State, 
844, 11 Ala.App. 221. 


Ga.—Donalson vy. State, 100 S.E. 40, 


65 So. 


such a tendency the evidence is not admissible.** 


sometimes allowed to prove the 


circumstances of the carrying by way of mitigation 
of the punishment.*+ 
limits,8® it is proper to admit evidence in explana- 
tion, rebuttal, or contradiction of that already giv- 
en,®*® and to allow an inquiry into a witness’ means 


When kept within reasonable 


24 Ga.App. 73. 


Miss.—Loggins v. State, 
922, 161 Miss, 272. 


Noe iets ae v. Pollock, 49 Mo.App. 
Sy, 


Tex.—Pope v. State, 143 S.W. 611, 
63 Tex.Cr. 51; Granger v. State, (Cr.) 
98 S.W. 836. 


[a] Evidence held admissible.— 
(1) That accused was, or believed 
himself to be, an officer. Barnett v. 
State, 229_S.W. 519, 89 Tex.Cr. 45; 
Carroll v.“State, (Tex.Cr.)) 57 Sow, 
94; Lyle v. State, 17 S.W. 425, 21 Tex. 
App 153i) sir vinessval Statens dese 
App. 51. (2) That accused had been 
threatened. Scott v. State, 21 So. 425, 
113 Ala. 64; Hardin v. State, 63 Ala. 
38; Polk v. State, 62 Ala. 237; Ward 
v. State, 58 So. 788, 4 Ala.App. 112; 
Hurst v. State, 58 So. 206, 101 Miss. 
402; Earhart v. State, 7 So. 347, 67 
Miss. 325. (3) That accused had a 
license to carry a 388-caliber S. & W. 
pistol, where evidence showed that 
pistol earried was a 38-caliber Smith 
& Wesson. Deonalson v. State, 100 S. 
E. 40, 24 Ga.App. 73 (accused may 
prove by parol or by his statement 
that the pistol he was charged with 
carrying was that referred to in li- 
cense). (4) Reason for throwing pis- 
tol away when officers approached. 
Saeee v. State, (Tex.Cr.) 98 S.W. 
ovo. 


136 So. 


&3. Berney v. State, 69 Ala. 233; 
Johnson vy. State, 75 So. 278, 16 Ala. 
App. 72; Bailey v. Com., 249 S.W. 
779, 198 Ky. 629; Jennings y. State, 
237 S.W. 948, 91 Tex.Cr. 259; O’Neal 
v. State, 22 S.W. 25, 32 Tex.Cr. 42. 


[a] Evidence held inadmissibie.— 
Evidence that the accused: (1) Had 
forty dollars or fifty dollars in his 
possesSsion. Johnson y. State, 75 So. 
278, 16 Ala.App. 72. (2) Had been 
advised that he should carry a weap- 
on (Berney v. State, 69 Ala. 233), or 
(3) that he had a right -to do so 
(O’Neal v. State, 22 S.W. 25, 32 Tex. 
Ora, (4) Was employed as a 
watchman, and as such liable to be 
attacked, where, it appeared that 
when the pistol was found on him he 
was not, and had not recently been, 
at his place of employment. Bell v. 
State, 14 So. 763, 100 Ala. 78. (5) 
Lived in a neighborhood distant from 
the county seat, and beset with vio- 
lent and lawless men. O’Neal v. 
State, supra. (6) Had been shot at 
by strangers more than two years 
previously. Hopkins v. Com., 3 Bush 
(Ky.) 480. (7) Had been asked by 
his father to bring his pistol home 
from his place of business. Skeen v. 
State, 30 S.W. 554, 34 Tex.Cr. 308. 


84. Nugent v. State, 176 N.W. 672, 
104 Neb. 235. 


85. See Criminal Law § 1086. 
86. Holman v. State, 39 So. 646, 
144 Alas 955) GROSS) wv. Sitate,. ao Gusor 


718, 189 Ala. 144; Bell v. State, 14 So. 
763, 100 Ala. 78; State v. Venable, 93 
S.W. 356, 117 Mo.App. 501; Dolezatl 
Ve state, TOI SSiwa) D5 8he sO) lex @m 
603; Jones v. State, 125 S.W. 914, 
58 Tex.Cr. 313; Colson v. State, 105 
SuW. 007, 62) TexCr.t13s8s 5 Uptoniave 
State 2c SiWe Loi 83 erex Crs Jede 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ae) 
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of knowledge.** 


to use it, may become relevant in 


intent,®* or the good faith of his claim that he is 
protected by an exemption in the statute.*® 


[§ 58] (2) Intent and Motive. 


be rejected.°* 


Briscoe v. State, 24 S.W. 95, 32 Tex. 
Cr. AM 

fa] DTlbustrations.—(1) Where ac- 
cused claimed that he could not un- 
breach the pistol, evidence was ad- 
missible that accused unbreached and 
unloaded it. Rasberry v. State, 160 
Swe! 6S2.uv2) Dex. Cr= 132) (2)" Where 
the defense was that the accused was 
merely earrying the pistol from his 
home to his place of business to per- 
mit the owner to redeem it, and there 
was evidence that the accused had 
been in the possession of the weap- 
on for six months and was with the 
prosecutor’s wife at the time of the 
alleged offense, it was proper to in- 
quire how often he had carried the 
pistol prior to that time. Sanders 
Vaotatcu Crex cr.) 220) 2S. Wo 6556. 
(3) Where it was claimed by both de- 
fendant and thé city marshal in their 
testimony that the city marshal went 
to defendant and informed him there 
was a show coming to town, and that 
he wanted defendant to get his pistol 
and go with him to meet the train, 
to protect the town from thugs that 
accompanied the show, and_ that 
thereupon defendant procured a pis- 
tol, walked to the back door of the 
saloon, and fired it off,,-evidence that 
defendant and the marshal proceeded 
to get drunk, and went upon the 
Streets, and whooped and_ hallooed, 
knocked one or two men down, and 
proceeded to make considerable noise, 
was admissible as tending to impeach 
and contradict the defendant and the 
city marshal, and as bearing on the 
intent of the defendant. Schuh v. 
State, 124 S.W. 908, 58 Tex.Cr. 165. 
(4) Where it was contended that ac- 
cused was a traveler, and he testified 
that on arriving in the city he went 
with a friend to a hotel, and on cross- 
examination, testified that he regis- 
tered, but did not remember whether 
he registered, or whether his friend 
registered for both, and it appeared 
from the register of the hotel that 
the name of the accused was not 
upon it, it was error not to permit ac- 
cused to prove that, when he went to 
the hotel, he requested his friend to 
register for him, and that he believed 
that he had complied with his re- 
quest. Ward v. State, 136 S.W. 48, 61 
Tex.Cr. 604. 


87. Hainey v. State, 41 So. 968, 147 
Ala. 146. 
88. State v. McManus, 89 N.C. 555; 


Billingsley v. State, 299 S.W. 797, 156 
Tenn. 116. 


“How a man uses or manifests a 
purpose to use a deadly weapon is 
evidence of his purpose in having it 
concealed about his person, more or 
less weighty, according to the cir- 
cumstances of the case.” State v. 
McManus, 89 N.C. 555, 558. 


Intent as element of offense see 
Supra § 13 et seq. 


s9. Grant v. State, 13 S.W.(2d) 


Where a person has carried and 
made use of a forbidden weapon, or has showed a 
disposition to make use of it the particular use to 
which the weapon has been put, or the disposition 


HKyvidence bearing 
on the intent of the accused in having a weapon on 
or about his person®® is admissible,®! but where 
eriminal intent or motive is immaterial,®? evidence 
tending to show a lack of criminal intent should 
Since it is a mental state or condi- 
tion of the accused which is in question, persons 
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determining his 


889, 112 Tex.Cr. 120. 


Persons and places exempted or 
privileged see supra §§ 29-49. 


96. “On or about the person” see 
supra §§ 22-27. 

91. See cases infra this note. 

[a] Evidence held admissible to 
show intent.—(1) Defendant’s acts 
and statements shortly prior and sub- 
sequent to the alleged carrying. 
Schuh v. State, 124 S.W. 908, 58 Tex. 
Cr. 165. (2) Particulars of the shoot- 
ing and who fired the first shot. State 
v. Pigg, 85 Mo.App. 399; Hutchinson 
v. State, 125 S.W. 19, 58 Tex.Cr.-228. 
(3) Quarrel occurring a short time 
before his arrest. Irvin v. State, 100 
SS. Ws 90d WexeO rn base 


g2. See supra § 13. 

ae State v. Martin, 31 lLa.Ann. 
9. 
fa] Inconsistent evidence.—W here 


accused himself has testified that he 
had the pistol in his pocket a part 
of the time, and that it was then hid- 
den from view, his further testimony 
that ‘he did not intend to conceal the 
pistol” is inadmissible. State v. Sim- 
mons, 56 S.B. 701, 143 N.C. 613. 


84. Morton v. State, 46 Ga. 292. 
95. See Criminal Law § 1096. 


Opinion evidence as to mental state 
generally see Criminal Law § 1545. 


Sufficiency of circumstantial evi- 
dence of intent see infra § 61. 


96. Norris v. State, 31 So. 551, 132 
Ala. 12; Johnson v. State, 75 So. 278, 
16 Ala.App. 72; Davis v. State, 39 S. 
By 295.0103 Ga. 749-5 Oliver v.,state, 
32 S.E. 19, 106 Ga. 145; Oliver v. State, 
32 S.E. 18, 106 Ga. 142; Washington v. 
State, 36 Ga. 242; McDonald v. State, 
147 SOW 13d, 55) hexsCr.- 508. 


[a] Zllustrations.—Hvidence is in- 
admissible to show that the accused 
did not have a weapon unlawfully on 
or about his person: (1) Four or five 
minutes after the alleged offense. 
Mayberry v. State, 18 So. 219, 107 Ala. 
64. (2) In the morning of the day 
on which he allegedly carried a weap- 
on about 12 or 1 o’clock. Norris v. 
State, 31 So. 551, 132 Ala. 12. (3) At 
the same term of court, the day being 
unspecified. Nichols v. State, 14 So. 
539, 100 Ala. 23. (4) An indefinite 
time before the alleged offense. Mc- 
Donald v. State, 117 S.W. 131, 55 Tex. 
Cr. 508 (holding that evidence that 
defendant had been searched by the 
complaining witnesses about the time 
the offense charged in the complaint 
was alleged to have been committed, 
was inadmissible; there being no of- 
fer to show when the examination 
took place, or how long it was before 
defendant was accused of carrying the 
pistol). 

[b] Deflection by traveler. — In 
prosecution for carrying pistol in one 
county, evidence defendant drank 
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other than the accused cannot give direct testimony 
concerning his motive®* any more than they can with 
regard to his intent.°® 


[§ 59] (8) Time and Place. 
dence should be confined to the time and place charg- 
ed,®® but since the offense of carrying a weapon is 
both continuous and transitory in its nature,’’ some 
liberality must be exercised in the admission of evi- 
dence,?® subject to the statute of limitations, and to 
the filing date of the indictment or information.*? 
Relevant and material evidence of the accused’s acts, 
appearance, and the like within a reasonable time 
before or after the commission of the offense is ad- 
missible,? and this is equally true of evidence show- 


In general the evi- 


whisky in another county and re- 
mained there something like hour and 
half held improperly admitted. Kemp 
v. State, 31 S.W.(2d) 652, 116 Tex.Cr. 
90. 


[c] Since the statute renders ad- 
missible in prosecution for carrying 
concealed pistol, evidence that ac- 
cused reasonably apprehended danger 
at the time and place when he was 
carrying pistol, the evidence must be 
limited to such time and place. John- 
ee v. State, 75 So. 278, 16 Ala.App. 


[d] Blurred date-——Where defend- 
ant objected to evidence that he was 
seen carrying a pistol on a certain 
date in 1911 because of uncertainty as 
to the year charged in the indictment, 
and the cierk of the court testified 
that the blurred date was 1911, the 
evidence objected to was properly ad- 
mitted. Valigura v. State, 153 S.W. 
856, 69 Tex.Cr. 320. 


97. See supra § 11. 
98. See cases infra this note. 
[a] Acts outside state—Under a 


statute permitting the defense that 
the defendant was peaceably traveling 
through the state, testimony as to 
what defendant did on a train imme- 
diately before entering the state was 
admissible to show that he was not 
a peaceable traveler through the 
state. State v. Miles, 101 S.W. 671, 124 
Mo.App. 283. 


[b] Blection as to time.—(1) The 
introduction of evidence of the posses- 
sion and concealment of a weapon at 
different times, covered by one con- 
tinuous act, does not require the state 
to elect as to the particular moment 
of the offense for which it will pro- 
ceed. Etress v. State, 7 So. 49, 88 Ala. 
191. (2) Testimony that two or 
three weeks prior to the date of the 
alleged carrying of a pistol, the ac- 
cused had a pistol and fired it, is 
proper testimony going to establish 
the offense charged, in the absence of 
a demand that the state elect as to 
which transaction it would rely on 
for a conviction. Dolezal v. State, 
191 S.W. 1158, 80 Tex.Cr. 603. 


99. Schrimsher vy. State, (Tex.Cr.) 
80 S.W. 1013. 

1. See cases infra this note. 

[a] Illustrations.—(1) Evidence 
that defendant had a pistol outside of 
a saloon within a few moments of 
time at which he was charged with 
having it in the saloon, is admissible. 
Moore v. State, 180 S.W. 677, 78 Tex. 
Cr. 171. (2) Evidence that one of 
the state’s witnesses saw a pistol on 
accused’s person a few minutes before 
it was seen by another witness at a 
different place. Dean y. State, 13 So. 
318, 98 Ala. 71. (3) On controlling 
question whether defendant had pistol 
concealed at time of arrest or prior 
thereto, evidence of concealment or 
nonconcealment following arrest was 
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ing that the offense was committed either prior? or 


subsequent® to the time alleged. 


[§ 60] c. Weight and Sufficiency—(1) In Gener- 

The general rules* are applicable to prosecu- 
tions in which the carrying or possession of weap- 
ons is the gravamen of the charge.°® 
conviction, ‘the proof of guilt should be clear and 
certain® beyond a reasonable doubt,’ but on the oth- 
er hand, absolute certainty may not be required.® 
The use of a weapon in fight, though for only a mo- 
ment, is evidence that it was carried as a weapon 
within the prohibition of the statute.® 
held that in order to establish a prima facie case, 
it is not incumbent upon the state to prove that a 
firearm unlawfully carried or possessed was load- 


al. 


competent. State v. Sauls, 154 S.E. 
28, 199 N.C. 198. (4) As evidence of 
concealment, it is proper for a witness 
to state what apparel defendant wore 
shortly before the alleged commission 
of the offense. Harris v. State, 46 So. 
749, 155 Ala. 139. 

2. State v. Spencer, 117 S.E. 808, 
185 N.C. 765; Dolezal v. State, 191 S. 
W. 1158, 80 Tex.Cr. 603. 

3. Schrimsher y. State, 
80 S.W. 1018. 

4 See Criminal Law §§ 1559-1999. 

Weight of negative evidence see 
Criminal Law § 1565. 

5. See cases infra this section. 

6. Smith v. State, 10 Tex.App. 420. 


7. Smith v. State, 38 S.H. 955, 113 
Ga. 645; People v. Carvelto, 108 N.Y. 
Sralzeo 23 App. DiveG822ne22° N.y.Cr: 
101; People v. Correa, 36 Porto Rico 
399; Bogus v. State, 203 S.W. 597, 
83 Tex.Cr. 356. 

Reasonable doubt: 


Proof beyond, in criminal cases gen- 
erally see Criminal Law § 1590. 


What constitutes see Criminal Law 
§§ 2396-2412. 


& People v. Bellucci, 
669, 186 Misc. 174. 

[a] Thus, to sustain a conviction 
for possessing a revolver found ina 
room rented and occupied jointly by 
two defendants, it is not necessary to 
prove with absolute eertainty which 
of the two owned the weapon. People 
y Bellucci, 240 N.Y.S. 669, 136 Misc. 

74. 

[b] On appeal (1) conviction for 
carrying concealed weapons on person 
should not be reversed for failure of 
testimony to show possibility of con- 
cealment, where weapon was shown to 
court and defendant’s counsel de- 
scribed it as pistol (Peo. v. Koegel, 
262 Ill. 596), (2) unless there is an 
overwhelming preponderance of ad- 
verse evidence (Huff v. State, 111 S. 


Cihex.Cr,) 


240 N.Y.S. 


W. 731, 53 Tex.Cr. 454). 

9. Henderson vy. State, 120 S.W. 
966, 91 Ark, 224. 

10. State v. Baumann, 278 S.W. 


974, 311 Mo. 443; State v. Riles, 204 S. 
W.1, 274 Mo. 618; Schraeder v. State, 
162 N.E. 647, 28 Ohio App. 248; Peo- 
ple v. HBstevyes, 86 Porto Rico 369; 
People v. Alonso, 35 Porto Rico 435; 
Mularkey v. State, 230 N.W. 76, 201 
Wis. 429. 

Unloaded firearm as constituting 
prohibited weapon see supra §§ 36, 
38, 40, : 

pth ip 
G20 


People v. Scott, 36 Porto Rico 
People v. Nieves, 35 Porto Rico 


49, 50; People v. Western, 34 Porto 
Rico 414; People v. Juliin, 18 Porto 
Rico 905. 
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To justify a 


It has been 


[a] Reason for rule.—“It is the 
act of carrying a weapon that is pro- 
hibited. This act or res geste may 
be proved in any of the ways known 
to the law. The act is the primary 
matter and the production of the pis- 
tol [or other weapon] is an incidental 
or secondary matter.” People v. 
Claudio, 35 Porto Rico 51, 52. 

12. People v. Claudio, supra. 

[a] “Judges should proceed very 
cautiously when the weapon is not 
produced in evidence.” People v. 
Scott, 36 Porto Rico 721. 


13. See cases infra note 16. 
14. See cases infra note 16. 
15. Com. v. Joseph Bruno, 82 Pa. 


Super. 388. 

16. Webb v. State, 88 S.E. 751, 18 
Ga.App. 44; Harris v. State, 81 S.E. 
587, 14 Ga.App. 521. 


Persons and places exempted or 
privileged see supra §§ 29-49. 


17. [a] Evidence held sufficient.— 
Rogers v. State, 45 So. 221, 154 Ala. 
75; Millner v. State, 43 So. 194, 150 
Ala. 95; Scott v. State; 10 So. 505; 
94 Ala. 80; Thomas y. State, 64 So. 
192, 9 Ala.App. 67; People v. Ross, 212 
P. 627, 60 Cal.App. 163; State v. Cos- 
ten, 39 A. 456, 17 Del. 19; Springer v. 
State, 48 S.E. 907, 121 Ga. 155; 
Vv. State, 20 S.E. 248, 95 Ga. 
Barnes v. State, 15 S.E. 313, 89 Ga. 
316; Kinnebrew v. State, 7 S.E. 691, 
81 Ga. 765; Mills v. State, 158 S.B. 
358, 43 Ga.App. 239; Fanning v. State, 
147 S.E. 788, 39 Ga.App. 531; Pullen 
v. State, 116 S.E. 871, 30 Ga.App. 24; 
St. Clair v. State, 107 S.E. 567, 27 Ga. 
App. 43; Foreman v. State, 82 S.E. 
354, 14 Ga.App. 815; Bailey v. State, 
68 S.E. 457, 8 Ga.App. 32; Williams 
v. State, 65 S.E. 1097, 7 Ga.App. 33; 
Reese v. State, 60 S.H. 122, 3 Ga.App. 
532; People v. Saltis, 160 N.E. 86, 328 
Ill. 494 [appeal dism 48 S.Ct. 530, 277 
U.S3 575, 22 Tod. 3995i1)s) «People. v. 
Garwood, 148 N.E. 259, 317 Ill. 578; 
People v. Malega, 255 Ill.App. 474; 
State v. Powers, 163 N.W. 402, 180 
Iowa 693; Franklin v. Com., 244 S.W. 
299, 196 Wey. 73754 Smith “v.e States 
(Miss.) 24 So. 316; State v. Baumann, 
278 S.W. 974, 311 Mo. 443; State v. 
Kembugler, (Mo.) 267 S.W. 801; State 
v. Athanas, 131 S.W. 3738, 150 Mo. App. 
588; State v. Roan, 106 S.W. 581, 128 
Mo. App. 212; State v. Miles, 101.S.W. 
671, 124 Mo. App. 283; State v. Live- 
say, 30 Mo.App. 633; State v. Sim- 
mons, 56 S.E. 701, 702, 148 N.C. 613; 
Hicks v. Com., 7 Gratt. (48 Va.) 597; 
Mularkey vy. State, 230 N.W. 76, 201 
Wis. 429. 


[b] Evidence held insufficient.— 
Stripling v. State, 40 S.E. 733, 114 Ga. 
538; Smith v. State, 38 S.E. 955, 113 
Ga. 645; Johnson V. State, 165 S.E. 


ep eh gee se 


} 
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ed;?° nor is it necessary that the weapon be offer- 
ed in evidence,!? though no doubt this should be 
done whenever possible.+? 
a prohibited weapon,!* together with proof of the 
necessary jurisdictional facts,1* and, 
tions for carrying a concealed weapon, proof of the 
concealment,!® makes out a prima facie case, un- 
less it can be inferred that the accused was within 
an exemption in the statute.'® 
notes are listed cases in which the evidence was 
held either sufficient or insufficient in prosecution 
for carrying concealed weapons,'? as well as in pros- 
ecutions for carrying or possessing weapons in any 
unlawful manner.'® 
wherein the evidence was held sufficient or insuffi- 


Proof of the carrying of 


in prosecu- 


In the subjoined 


Cases are similarly listed 


317, 45 Ga.App. 603; Clements v. 
State, 121 S.E. 421, 31 Ga.App. 558; 
Peon v. Niemoth, 152 N.E. 537, 322 
I 5 
State v. Burns, 165 N.W. 346, 181 lowa 
1098; State v. Nyhus, 222 N.W. 925, 
176 Minn. 238; State v. Simon, (Mo.) 
57 S.W.(2d) 1062; State v. Duggins, 
225 S.W. 987, 284 Mo. 633; State v. 
Hopper, 21 Mo.App. 510; People v. 
Carvelto, 108 N.Y.S. 126, 123 App.Div. 
822, 22 N.Y.Cr. 101; Com. v. Lanzetti, 
97 Pa.Super. 126. 


{c] Habitual or general carrying 
of concealed weapons may be found 
from evidence that the accused was 
seen even once carrying concealed 
weapons under circumstances indicat- 
ing that it was his general practice to 


do. so.. ‘Hicks v. Com.,-1% Gratt.) @s 
Via) r5 9 te 
[ad] Loaded automatic pistol.— 


Evidence that the magazine contain- 
ing cartridges for an automatic pistol 
lacked one-fourth of an inch of being 
pushed into place was insufficient to 
show that the pistol was not loaded, 
since merely a touch of the thumb or 
finger would send the magazine home 
and prepare the weapon for shooting. 


State v. Nyhus, 222 N.W. 925, 176 
Minn. 238. 
[e] Evidence that pistol was rusty 


and that the cartridge cylinder would 
not revolve did not establish that it 
was not a dangerous weapon as a 
revolver. State v. Rector, 40 S.W.(2d) 
639, 328 Mo. 669. 


18. [a] Evidence held sufficient. 
—Danal v. State, 71 So. 976, 14 Ala. 
App. 97; Wawak v. State, 279 S.W. 
997, 170 Ark. 329; Lemuels v. State, 
166 S.W. 741, 113° Ark. 598; Stiewell 
v. State, (Ark.) 12 S.W. 1014; Peo- 
ple v. McCloskey, 244 P. 930, 76 Cal. 
App. 227; Young v. State, 158 S.E. 
922, 43 Ga. App. 398; Long v. State, 
147 S.E. 728, 39 Ga.App. 572; Alex- 
ander v. State, 103 S.E. 684, 25 Ga. 
App. 388; Saylor v. State, 102 S.E. 
924, 25 Ga. App. 174; Harden v. State, 
86 S.B. USOneIey Ga. App. 322; Sullivan 
v. State, 82 S.E. 314, 14 Ga. App. 762; 
Williams v. State, 716 S.E. 785, 12 Ga. 
App. 84; State v. Hancock, 7 Siw. (2a). 
275, 320 Mo. 254; State v. Goldsmith, 
(Mo.) 300 S.W. 677; State v. Riles, 
204 S.W. 1, 274 Mo. 618; Spears v. 
State, 281 P, 167, 44 Okl. Cr. 406; Peo- 
ple v. Maalihan, 53 Philippine 295; 
People v. Guzman, 37 Porto Rico 889; 
People v. Llorens, 36 Porto Rico 560; 
People v. Reyes, 36 Porto Rico 314; 
People v. Marquez, 36 Porto Rico 237; 
People v. Santiago, 34 Porto Rico 766; 
People v. Rodriguez, 32 Porto Rico 


672; Beasley v. State, 5 Lea (Tenn.) 
705; Evans vy. State, 16 S.W. (2d) 537, 
112 Tex.Cr. 322; Holliday State, 


288 S.W. 1077, 105 Tex.Cr. 456; Smith 
v. State, 283 S.W. 508, 104 Tex.Cr. 100; 


for later cases, developments and changes in the law see Annotations, same title and section number, 


Smith v. State, 69 Ind. 140; 


. 


. 


§§ 60-61] 


cient to sustain a conviction,!® or to establish cer- 


tain facts.2° 


[§ 61] (2) Circumstantial Evidence.?1 
fense of carrying or possessing a weapon, like any 
2 may be established by circumstantial 
evidence.?* As in other cases,?* however, such evi- 
dence must exclude every reasonable hypothesis oth- 


oY 


other offense,” 


er than that of guilt.25 


Intent. 
only means of proving intent.?° 


‘Rutherford v. State, 277 S.W. 669, 102 


ex.Gr. S10% (ill v. State, .272 Siw. 
450, 100 Tex.Cr. 212; Escontrias v. 
State, 265 S.W. 1030, 98 Tex.Cr. 374 
Wortham vy. State, 252 S.W. 1063, 95 
Tex.Cr. 135; Daniels v. State, 249 S. 
W. 848, 94 Tex.Cr. 179; Means v. 
State, 244 S.W. 149, 92 Tex.Cr. 323; 
Traylor v. State, 239 S.W. 982, 91 Tex. 
Cr. 262; Jones vy. State, 238 S.W. 661, 
91 Tex.Cr. 240; George v. State, 234 
Dawe Sis) 900 Tex.Cr. -179; Tucker iv. 
State, 232 S.W. 796, 89 Tex.Cr. 655; 
Roberson vy. State, 228 S.W. 236, 88 
Tex.Cr. 587; Payne v. State, 204 S.W. 
765, 84 Tex.Cr. 2; Pecht v. State, 199 
S.W. 290, 82 Tex.Cr. 136; Dolezal v. 
State, 191 S.W. 1158, 80 Tex.Cr. 603; 
Moore v. State, 180 S.W. 677, 78 Tex. 
Cr. 171; Moreno v. State, 180 S.W. 
124, 78 Tex.Cr.. 82: Dawvis v. State, 
179 SW. 702, 17 Tex.Cr. 598; O'Hara 
v. State, 167 S.W. 1113, 74 Tex.Cr. 447; 
Nolan v. State, 162 S.W. 869, 72 Tex. 
Cr. 450; Lawless v. State, 162 S.W. 
890, 72 Tex.Cr. 366; Vincent v. State, 
162-S.W $40, 72 Tex:Cr- 193; Warris 
v. State, 144 S.W. 249, 64 Tex.Cr. 524; 
Jones v. State, 136 S.W. 57, 61 Tex. 
Cr. 656; Gentry v. State, 136 S.W. 50, 
61 Tex.Cr. 619; Veal v. State, 125 S. 
W. 919, 58 Tex.Cr. 840; Jones v. 
State, 125 S.W. 914, 58 Tex.Cr. 313; 
Holt v. State, 125 S.W. 573, 58 Tex. 
Cr. 295; Schuh v. State, 124 S.W. 908, 
58 Tex.Cr. 165; Brent v. State, 123 
S.W. 593, 57 Tex.Cr. 411; Pickett v. 
Sete.) 125 S.W. 13i,. 57 Tex.Cr- 3505 
Alexander vy. State, 122 S.W. 387, 57 
Tex.Cr. 252; Huff v. State, 111 S.W. 
731, 53 Tex.Cr. 454; Brodie v. State, 
108. S.W. 1482, 53 Tex.Cr. 195; Geary 
v. State, 108 S.W. 374, 53 Tex.Cr. 39; 
Jones v. State, 107 S.W. 821, 52 Tex. 
Cr. 418; Steele v. State, 107 S.W. 353, 
52 Tex.Cr. 402; James v. State, 103 
Siw... 934, 51. Tex.Cr, 633; Brown v. 
State, 102 S.W. 406, 51 Tex.Cr. 423; 
Hutchins v. State, 101 S.W. 795, 51 
Tex.Cr. 339; Hill v. State, 100 S.W. 
384, 50 Tex.Cr. 619; Prewitt v. State, 
92 5S3Wi 800,49 Tex.Cr... 323; , Nix. v. 
State, (Tex.Cr.) 91 S.W. 592; Thomp- 
son v. State, 86 S.W. 10338, 48 Tex.Cr. 
146; Morales v. State, (Tex.Cr.) 62 
S.W. 751; Christian v. State, (Tex. 
Cr.) 49 S.W. 876; Sexton v. State, 
(Tex.Cr.) 45 S.W. 920; Gay v. State, 
(Tex.Cr.) 45 S.W. 573; Butler v. State, 
(Tex.Cr. 45 S.W. 489; Harlan v. State, 
(Tex.Cr.) 44 S.W. 505; Bowen v. State, 
(Tex.Cr.) 42 S.W. 994; Skeen v. State, 
30 S.W. 554, 34 Tex.Cr. 308; Sanders 
v. State, (Tex.Cr.) 20 S.W. 556; Zim- 
merman vy. Com., 138 S.E. 569, 148 Va. 


745; Hall v. Com., 130 S.H. 416, 143 
Va. 554. 
[b] Evidence held insufficient.— 


Culberson v. State, 47 S.E. 175, 176, 
119 Ga. 805; Edwards v. State, 137 S. 
E. 790, 36 Ga.App. 655; Miller v. State, 
136 S.E. 539, 36 Ga.App. 304; Mont- 
gomery v. State, 123 S.BE. 224, 32 Ga. 
App. 338; Barnes v. State, 97 S.E. 
410, 23 Ga.App. 6; Brown v. State, 
83 S.E. 890, 15 Ga.App. 484; Smith 
v. State, 82 S.E. 355, 14 Ga.App. 823; 
Amorous v. State, 57 S.E. 999, 1 Ga. 
App. 313; People v. Andreacchi, 222 
N.Y.S. 610, 221 App.Div. 136; People 
v. King, 214 N.Y.S. 537, 216 App.Div. 


Circumstantial. evidence is usually the 
It has accordingly 
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been provided by statute?’ or decided by the courts 


that proof of the carrying or possession of a pro- 


The of- 


hibited weapon, especially in a concealed or surrepti- 
tious manner, is evidence from which it is permis- 
sible to infer not only the intent to conceal the 
weapon,”* but also the intent to wear it as a weap- 
on, or the intent to injure or to use the weapon un- 
lawfully against another.?® 


The mere fact, how- 


ever, of having a weapon on or about one’s person 


240 [dism 154 N.E. 602, 243 N.Y. 554]; 
People v. Miles, 158 N.Y.S-819, 173 
App.Div. 179, 34 N.Y.Cr. 555; People 
v. Warden of City Prison, 241 N.Y.S. 
63, 1836 Misc. 836; People v. Gely, 37 
Porto Rico 866; People v. Correa, 36 
Porto Rico 399; People v. Moll, 28 
Porto Rico 733; Norris v. State, 40 
SOW: 2d) dab Se TNexiCre sii OTe 
Blane v. State, 291 S.W. 898, 106 Tex. 
Cr. 287; Gunzel v. State, 285 S.W. 
1092, 104 Tex.Cr. 575; Phenix v. 
State, 281 S.W. 567, 103 Tex.Cr. 443; 
Johnson v. State, 278 S.W. 213, 102 


Tex.Cr. 402; Williams v. State, 271 
S.-W. 617, 99 Tex.Cr. 586; Taylor v. 
State, 256 S.W. 288, 96 TexCr. 79: 


Gillam y. State, 254 S.W. 990, 95 Tex. 
Cr. 464; Davis v. State, 237 S.W. 925, 
91 Tex.Cr. 156; Crockett v. State, 205 
S.W. 987, 84 Tex.Cr. 163; Bogus v. 
State, 203, S.We7 591,283. LexCr. 3563 
Pyka v. State, 192 S.W. 1066, 80 Tex. 
Sparks v. State, 183 S.W. 
f [Crip ecole eWaue hertyin ve 
State, 182 S.W. 306, 78 Tex.Cr. 535; 
Hicks v. State, 145 S.W. 938, 66 Tex. 
Cr. 176; Waterhouse v. State, 138 S. 
W886, 462) Mex. Cr. 7551; hoster. Vv; 
State, 126 S.W.: 1155, 59 ‘Tex.Cr. 44, 
Ann.Cas.1912A 1206; Gay v. State, 
118 S.W.. 534, 56 JDex.Cr.- 12°) Hunt ‘v. 
State, 107 S.W. 842, 52 Tex.Cr. 477; 
Fretwell v. State, 107 S.W. 8387, 52 
Tex.Cr. 499; Brooks v. State, 107 S. 
W. 354, 52 Tex.Cr. 417; Mathonican 
v. State, 102 S.W. 1123, 51 Tex.Cr. 471; 
Smith v. State, 100 S.W. 155, 50 Tex. 


Cr. 642; Williams v. State, 72 S.W. 
380, 44 Tex.Cr. 494; Rines v. State, 
(Tex: Cr.) 88 >SWs 106s) Oliver.-v: 


State, (Tex.Cr.) 33 S.W. 1077; Worth- 
amy. State; \(TexCrac 23S) Wil wou: 
Linticum v. State, (Tex.Cr.) 17 S.W. 
930; Rickard vy. State, (Tex.App.) 16 
S.W. 341; Cathey v. State, 5 S.W. 
137, 23 Tex.App, 492; Smith v. State, 
10 Tex.App. 420; Bush v. State, 6 Tex. 
App. 421 

19. See Elkins v. State, 87 S.E. 713, 
17 Ga.App. 479 (proof that accused 
carried a pistol about his person pri- 
ma facie shows a violation of the act 
prohibiting carrying of a pistol with- 
out a license, where it does not ap- 
pear that he was at his home or place 
of business). 

Evidence in cases allegedly involv- 
ing travelers see infra § 95. 

20. [a] Evidence held sufficient 
to show the carrying of a weapon 
within the territorial jurisdiction of 


the court. People v. Colon, 36 Porto 
Rico 737. 
{b] Possession.—The fact that 


the accused requested his companion 
to shoot, a police officer was not evi- 
dence of the accused’s unlawful pos- 
session of a revolver. People v. King, 
214 N.Y.S. 587, 216 App.Div. 240 [ap- 


peal dism 154 N.E. 602, 243 N.Y. 554]. 


[ec] Premises of another.—Where 
there was testimony that a particu- 
lar place was in the possession of a 
railroad and was within the inclosure 
of a structure being erected by the 
railroad, evidence that such space was 
then used by the public in passing to 
and from trains did not indicate that 
the space was part of a public street, 


is not necessarily sufficient evidence of a specific in- 
tent,?° and even though the evidence is prima facie 


in view of the testimony as a whole. 
peu v. State, 65 So. 688, 11 Ala.App. 

{d] Transporting liquor. — Evi- 
dence that quart bottle of whisky was 
thrown from automobile held insuffi- 
cient to show transportation, in prose- 
cution for carrying weapon in auto- 
mobile ‘in whica liquor was being 
transported. State v. Fox, (Mo.) 46 
S.W.(2d) 544. 

21. Circumstantial evidence gener. 
ally see Criminal Law §§ 1037, 1566— 
1571, 1573, 1580, 1582-1584. 

22 See Criminal Law §§ 1566, 
1580, 1582. 

23. Williams v. State, 76 SE. 
12 Ga.App. 84. 

[a] Circumstantial evidence 
sufficient to authorize a finding 
the accused had a pistol in his 
session. Williams v. State, 76 
785, 12 Ga.App. 84. 

24 See Criminal Law § 1568. 

25. Miller v. State, 136 S.B. 539, 
36 Ga.App. 304; Amorous v. State, 57 
S.E. 999, 1 Ga.App. 313. 

26. See Criminal Law § 1583. 

27. See statutory provisions. 


28. State v. Carter, 168 S.W. 679, 
259 Mo. 349. 

“Where the state’s evidence shows 
that the weapon is concealed, it would 
no doubt be a sufficient prima facie 
showing that he intended to conceal 
the same, because from such proof it 
might well be inferred or presumed 
that the person intended to do that 
which in fact he did do. State v. 
Carter, 168 S.W. 679, 680, 259 Mo. 349. 


29. Ark.—Carr v. State, 34 Ark. 
448, 36 Am.R. 15. ~- 

Mo.—State v. Whitman, 248 S.W. 
937; State v. Conley, 217 S.W. 29, 280 
Mo. 21. 

Mont.—State v. Hodge, 273 P. 1049, 
84 Mont. 24. 

N.Y.—People vy. Demorio, 108 N.Y. 
S. 24, 123 App.Div. 665, 22 N.Y.Cr. 142; 
People v. Pignatoro, 136 N.Y.S. 155, 
26 N.Y.Cr. 531. See People v. Visari- 
ties, 222 N.Y.S. 401, 220 App.Div. 657 
(where it was said obiter that the 
fact that defendant was on a strike 
and had an iron bar partly concealed 
under his coat when arrested might 
be regarded as some evidence of his 
intent to use the bar unlawfully 
against another). 


pecker aes? v. Sweitzer, 21 Pa.Dist. 
Puerto Rico.—Peo. 
Porto Rico 306. 


_(a] From the fact of carrying a 
pistol, “intent of having the weapon 
for purposes of offense and defense 
is the prima facie deduction to be 


1570, 
785, 


held 
that 
pos- 
S.E. 


v. Colén, 35 


made. A _ pistol has ordinarily no 
other use.” People v. Colén, 35 Porto 
Rico 306. 


30. State v. Hodge, 273 P. 1049, 84 
Mont. 24. i 

[a] Intent to assault another with 
weapon could not be inferred from 
fact that defendant had revolver up- 
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sufficient, the inference or presumption of intent 
may in any event be overcome or rebutted.** 

To justify acquittal, there 
must be substantial evidence that accused when hav- 
ing a prohibited weapon in his possession, was a- 
person within the meaning of an exception in the 
statute, as that he was a traveler,*? or that for 
any other reason he did not violate the law;?? a 
mere possibility of innocence will not suffice.*4 
Nevertheless, pursuant to the general rule®® it is 
not incumbent upon accused to prove his defense be- 
yond a reasonable doubt,?® a preponderance of the 
evidence being sufficient;** and his innocence may 
be inferred not only from evidence adduced on his 
own behalf but also from that introduced by the 


[§ 62] (3) Defenses. 


state.?§ 


[§ 63] 6. Trial?°9—a. Questions of Law and Fact. 
General rules as to questions of law and fact*® ap- 


on him at time of altercation. State 
v. Hodge, 273 P. 1049, 84 Mont. 24. 


Sl. Carr v. State, 34 Ark. 448, 36 
Am:.R. 15;. Com. v. Sweitzer, 21 Pa. 
Dist. 807; Com. v. McNulty, 8 Phila. 
610. 

32. See cases infra this note. 

[a] Evidence held sufficient to 


bring accused within a statutory ex- 
emption in favor of persons traveling 
or on a journey, or was held insuffi- 
cient to sustain a conviction as 
against the defense that he was a 
traveler. Wilson v. State, 68 Ala. 41; 
Ellington v. Town of Denning, 138 3. 
W. 453, 99 Ark. 236; Davis v. State, 
45 Ark. 359; McLeod v. State, 105 So. 
757, 140 Miss. 897; Smith v. State, 
42 Tex. 464; Waddell v. State, 37 Tex. 
354; Kemp Vv. State, 31 S.W.(2d) 652, 
106 “Tex Or, 90; | Williams. v. “State; 
DiMESWE eee O tesa las) exCr. W200 
Grant v. State, 13 S.W.(2d) 889, 112 
Tex.Cr. 20; Hancock v. State, 294 S. 
W. 218, 106 Tex.Cr. 666; Christian v. 
State, 289 S.W. 54, 105 Tex.Cr. 562; 
Atkinson v. State, 247 S.W. 558, 93 
Tex.Cr. 340; Hunt v. State, 107 S.W. 
S40 eames Cra Ais) bain Vv. state; 
44 S.W. 518, 38 Tex.Cr. 635; Eubanks 
v. State, (Tex.Cr.) 40 S.W. 973; Stay- 
ton v. State, (Tex.Cr.) 40 S.W. 299; 
Thomas v. State, 38 S.W. 1011, 37 Tex. 
Cr. 142; Dillingham v. State, (Tex. 
Cr.) 32 S.W. 771; Price v. State, 29S. 
W. 473, 34 Tex.Cr. 102; McDaniel v. 
State, (Tex.Cr.) 26 S.W. 724; Feath- 
erstone v. State, (Tex.Cr.) 24 S.W. 
647; Impson v. State, (Tex.App.) 19 
S.W. 677; Campbell v. State, 11 S.W. 
832, 28 Tex.App. 44; Rice v. State, 10 
Téx.App. 288. 


[b] Evidence held insufficient to 
bring accused within the exemption, 
or sufficient to sustain his conviction. 
Alderson v. State, 168 N.E. 481, 201 
Ind. 359; Buchter v. Com., 6 Ky.Op. 
49; State v. Reagan, 217 S.W. 83, 280 
Mo. 57; State v. Sedillo, 174 P. 985, 
24 N.M. 549; Welch v. State, 262 S.W. 
Ash Oe Memon. 675 George wy. state; 
934 S.-W. 87, 90 Tex.Cr. 179; Pecht v. 
State, 199 S.W. 290. 82 Tex.Cr. 136; 
Taylor v. State, 179 S.W. 1161, 77 Tex. 
Cr. 587; Younger v. State, 173 S.W. 
1039, 76 Tex.Cr. 243; Williams v. 
State, 169 S.W. 1154, 74 Tex.Cr. 639; 
Hickman v. State, 160 S.W. 382, 71 
Tex.Cr. 483; Alexander v. State, 122 
S.W. 387, 57 Tex.Cr. 252; Underwood 
Vv. State, (Tex:Cr.) 85 S:W. €94; duit- 
Uletavs, (Staten (Lex Cre 161: Siw iol 0% 
Jones v. State, 45 S.W. 596, 39 Tex. 
@me7s2 climes 45) 8S.Wa) 9075) (Goss. vs 
State, (Tex.Cr.) 40 S.W. 725; Black- 
well v. State, 31 S.W. 380, 34 Tex.Cr. 
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of weapons.#! 


is conflicting ;°° 


476; Stanfield v. State, (Tex.Cr.) 34 
S.W. 114; Brownlee v. State, (Tex. 
Cr.) 32 S.W. 1043; Darby v. State, 


5 S.W. 90, 23 Tex.App. 407. 
Exception as to travelers general- 
ly see supra §§ 57-60. 
33. Persons and places exempted 
or pYivileged see supra §§ 29-49. 
34. Nichols v. State, 14 So. 
100 Ala. 23. 


539, 


35. See Criminal Law § 1585. 

36. Humphries v. State, 124 S.W. 
635, 458 Dex.Cr) 30. 

S7. Fink v. State, 178 N.B. 700, 40 


Ohio App. 431. 

38. Webb v. State, 88 S.E. 751, 18 
Ga.App. 44; Harris v. State, 81 S.H. 
587, 14 Ga.App. 521. 

89. Generally see Criminal Law §§ 
2000-2614. 

40. See Criminal Law §8§ 2272- 
23524. 

41. See cases infra this section. 

42. Intent as element of cffense 
see supra §§ 14-17. 

43. See Criminal Law § 1583. 

44. Ala.—Danal v. State, 71 So. 
976, 14 Ala.App. 97. 

Ark.—Allison v. State, 256 S.W. 42, 
161 Ark. 304. 

Cal,—People v. Gonzales, 
812, 72 CalApp. 626. 

Ga.—Morton v. State, 46 Ga. 292. 

Ind.T.—Easlick v. U. S., 104 S.W. 
Dal Tana Ti Oi. 

Mo.—State v. Mulconry, 270 S.W. 
375; State v. Jackson, 222 S.W. 746, 
283 Mo. 18; State v. Carter, 168 S.W. 
679, 259 Mo. 349; State v. Larkin, 24 
Mo.App. 410. 
pare errs: v. Sweitzer, 21 Pa.Dist. 

Intent as jury question generally 
see Criminal Law § 2279. 

45. Danal v. State, 71 So. 976, 14 
Ala.App. $7. 

46. Hathcock v. State, 137 S.W. 
551, 99 Ark. 65; Com. v. Sweitzer, 21 


237 BP: 


Pa.Dist. 807. See Carr v. State, 34 
Ark. 448, 450, 36 Am.R. 15 (“the 

pistols worn concealed 

Were —HOt, i 2 loaded; and one 
was wholly unfit for use, if it had 
been. These things, affirmatively 
shown, rebut the presumption that 


the pistols were worn to be used as 

They could not be so used. 
STALCwMNe utes should show 
that pistols were worn concealed, the 
jury might well presume that they 
were loaded, and worn as weapons. 


[$§ 61-62 


ply in prosecutions for the carrying or possession 


Intent or motive, when material in a prosecution 
for the carrying or possession of a weapon,*? must 
usually be inferred from words or acts,*® and is a 
question of fact to be determined by the jury** or 
by the court sitting without a jury.*° 
a firearm, when carried or possessed by the accused, 
was unloaded does not demonstrate his innocence as 
a matter of law,*® but may be considered by the jury, 
with the other facts and circumstances in the ease, 
in determining the accused’s intention.** 


Concealment, as an indispensable element of the 
offense of carrying concealed weapons,*® is a fact 
to be determined by the jury*® where the evidence 


The fact that 


and whether or not the weapon 


was carried or concealed on or about the person may 
also be for the jury.°4.  _ 


But the defendant might remove the 
presumption by proof. It would be 
one of fact, and not of law’). 

[a] Reason for rule—‘A man 
may conceal upon his person an un- 
loaded pistol, intending to procure 
cartridges and load it and then use 
it for an unlawful purpose, and he 
may be arrested before he has had 
an opportunity of putting it into a 
condition effective for the accom- 
plishment of that purpose.’ Com. v. 
Sweitzer, 21 Pa.Dist. 807, 808. 

Unloaded firearm as constituting 
ye netted weapon see supra §§ 36, 38, 
40, 63. 

_47. Hathcock v. State, 137 S.W. 
551, 99 Ark. 65; Com. v. Sweitzer, 21 
PasbistssS0t 

48. See supra §§ 12, 27. 

49. Ala.—Hainey v. State, 41 So. 
968, 147 Ala. 146; Smith v. State, 11 
So: 71,96 Ala. 66; Ramsey v. State: 
8 So. 568, 91 Ala. 29; Jones v. State, 
Sie Alia Alen 

Ark.—Allison v. State, 256 S.W. 42, 
161 Ark. 304. 

Ind.—Walls v. State, 7 Blackf. 572. 


Mo.—State v. Miles, 10% S.W. 671, 
124 Mo.App. 283 
N.C.—State v. Sauls, 154 S.E. 28, 


199 N.C. 193; State v. Mangum, 121 8S. 
BE. 765, 18% N.C. 477; State vA Reams: 
27 S.E. 1004, 121 N.C. 556; State v. 
Lilly, 21 S.H. 568, 116 N.C. 1049. 


S.C.—State v. Chappell, 88 S.B. 281, 


LOSeS-Cy b2s. 
50. Hampton v. State, 32 So. 230, 
133 Ala. 180; Mularkey v. State, 230 


N.W. 76, 201 Wis. 429. 

51. See cases infra this note. 

[a] In prosecution for carrying 
concealed weapon, (1) whether revol- 
vers on seat of automobile, between 
accused and another, and hidden from 
view, constituted carrying deadly 
weapons concealed about person of 
accused (State v. Scanlan, 273 S.W. 
1062, 308 Mo. 683), and (2) whether 
revolvers in pocket on back of seat of 
automobile, which accused was driv- 
ing, were concealed, about the person 
of accused (State v. Hogan, (Mo.) 273 
S.W. 1060), were questions for the 
jury. - 

[b] Where accused was sitting 
on the curb, and, when he arose, a 
pistol was seen lying on the place 
where he had been sitting, the cir- 
cumstances were sufficient to go to 
the jury_on the issue of carrying a 
Soecseled weenors Duckworth  v. 
Town of Taylorsville, 107 So. 

142 Miss. 440. meee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 63-64] 


Unlawful nature of the weapon is often a ques- 
tion which is properly submitted to the jury.°®? 
Whether or not a firearm is in such a condition that 
it cannot be fired may likewise be a question for the 


jury.°° 
Defenses. 


“On or about” the person generally 
See supra §§ 24-26. 

52. See cases infra this note. 

{a] Where the instrument carried 
was a knife, which was offered in evi- 
dence and examined by the jury, it 
was proper for the court to submit to 
them the question whether the knife 
was an “offensive and dangerous 
weapon or instrument.” People v. 
Gogak, 171 N.W. 428, 205 Mich. 260. 

[b] Whether a boy’s baseball bat, 
the upper end of which had been bro- 
ken off, constituted a bludgeon, was 
a question of fact for the jury. Peo- 


ple v. -McPherson, 115 N.EB. 515, 220 
ING) tao 
[ec] Whether a flat steel wrench, 


when placed in a pocket designed to 
receive it at one end of a looped leath- 
er strap, constituted a slung shot, 
was properly submitted to the jury. 
People v. Williams, 279 P. 1040, 100 
Cal.App. 149. 


[d] “In one sense, a pistol, even 
unloaded, is a dangerous weapon, as 
a matter of law, but whether it is a 
dangerous weapon within the mean- 
ing of the statute against carrying 
concealed weapons is, to a great ex- 
tent, a question of fact, depending on 

3 whether at the date of the 
alleged offense it is carried for use as 
a weapon.’ State v. Larkin, 24 Mo. 
App. 410, 412. 


53. Smith v. State, 232 S.W. 811, 
89 Tex.Cr. 606; Miles v. State, 179 S. 
Wi5o", (ie ex: Cr: 597. 


54. See Criminal Law § 2290 et 
seq. 

55. Ala.—Maxwell vy. State, 78 So. 
644, 16 Ala.App. 4464 Smith v. State, 
69 So. 350,43 Ala. App. 313; Johnson 
v. State, 66050. 875). 11 Ala.App. 301; 
Nichols v. State, 58 So. 681, 4 Ala. 
App. 115. 

Ark.—Wylie v. State, 199 S.W. 905, 
U3i vArk: 572. 

Ky.—Avery v. Com., 
624, 223 Ky. 248. 

Mo.—State v. Loahmann, 58 S.W. 
(2d) 309; State v. Smith, 56 S.W.(2d) 
39; State v. Whitman, 248 S.W. 937. 


N.J.—State v. Greenberg, 93 A. 684, 
87 N.J.Law 120. 

N.C.—State v. Sauls, 
199 N.C. 193. - 

S.C.—State v. McKellar, 67 S.E. 314, 
SDS Cress. 

Tex.—Pickett v. State, 123 S.W. 131, 
On eDex.Cr3 50% 

Va.—Hicks v. Com., 
Wa.) 597. 
[a] 


3 S.W.(2d) 


154 S.E. 28, 


7 Gratt. (48 


Preliminary motion seeking 


.return of weapon.—Where accused, 


arrested for possessing’ revolver, 
claimed that his possession was tem- 
porary and therefore lawful, issue 
should be determined on trial and not 
on accused’s motion to have revolver 
returned as obtained on search with- 
out warrant. People v. Didonna, 210 
N.Y.S. 135, 124 Misc. 872. 


Where a defense has been interpos- 
ed to an indictment or information for the carrying 
or possession of a weapon, under the general rule** 
the question of the guilt or innocence of the accused, 
is a matter for the decision of the jury.°® 
dinarily the province and duty of the jury, under the 
instructions of the court, to weigh the evidence be- 


WEAPONS 


It, 1s or= 


56. Wilson v. State, 68 Ala. 41; 
Town of Beebe v. Judd, 205 S.W. 981, 
136 Ark. 22; State vi. Reagan, 217 S. 
W. 88, 280 Mo. 57; Smith v. State, 232 
S.W. 811, 89 Tex.Cr. 606. 

[a] One’s own premises.—W heth- 
er, under evidence introduced by de- 
fendant, his relation to his father’s 
home, where he used the weapon in 
frightening away trespassers, was 
such as to bring him within the ex- 
emption of the statute of persons car- 
rying arms on their own premises, 
though he resided part of the time 
elsewhere, held a matter which, on 
defendant’s objection to the charge 
and request for a special charge, 
should have been left for the jury. 
Rather v. State, 224 S.W. 776, 87 Tex. 
Cr. 624. 

Persons and places exempted or 
privileged see supra §§ 29-49. 

57. State v. Wilson, 68 Ala. 41; 
Collins v. State, 36 S.W.(2d) 75, 183 
Ark. 425; Town of Beebe v. Judd, 205 
S.Ws 981, 136 Ark. 22) Eathcote |v. 
State! 179S.W. (2d, 5b Ark. 181s Carr 
vy. State, 34 Ark. 448, 36 Am-R- 15; 
State v. Reagan, 217 S.W. 88, 280 Mo. 
57; Grant v. State, 13 S.W.(2d) 889, 
112 Tex.Cr. 120; Christian v. State, 
289) SAW .b4,6 05 bex. Cr. 56.2). ) Teta Iie cv: 
State, 272 S-W. 450, 100 Tex.Cr. 212; 
Armstrong v. State, 265 S.W. 701, 98 
Tex.Cr. 335; Paulk v. State, 261 S.W. 
779, 97 Tex.Cr. 415; George v. State, 
DIAS OVWa SiGe om hex G@ie dagger WWalbe ave 
State, 231 Si W395, 89) TexCr:) 368; 
Pecht v. State, 199 S.W. 290, 82 Tex. 
Cr. 136; Williams v. State, 169 S.W. 
1154, 74-Dex.Cre 639s), Campbell--v. 
State, 125 S.W. 893, 58 Tex.Cr. 349, 
21 Ann.Cas. 447; Ratigan v. State, 
26 S.W. 407; 33 Tex:Cr. 301; Impson 
Ve State) (MexvAmn. 5 1954Si wee 67-7; 
Shelton v. State, 11 S.W. 457, 27 Tex. 
App. 448, 11 Am.S.R. 200. 


58. See Criminal Law §§ 2307- 
2496. 

Requests for instructions general- 
ly see Criminal Law §8§ 2497-2512 

59. See cases infra this section. 

60. Schroeder v. State, 99 S.W. 
1003-508 DexCr- lil: 


61. Ala.—Johnson v. State, 75 So. 
278, 16 Ala.App. ‘72. 


Cal.—People v. Ruiz, 263 P. 836, 88 
Cal.App. 502. 


Ga.—Fanning v. State, 147 S.E. 788, 
39 Ga.App. 531; Wright v. State, 145 
S.E. 907, 39 Ga.App. 10; Roy v. State, 
140 S.E. 798, 37 Ga.App. 510; Smith 
v. State, 82 S.H. 355, 14 Ga.App. 823. 


Mo.—State v. Scanlan, 273 S.W. 
1062, 308 Mo. 683; State v. Whitman, 
248 S.W. 937; State v. Reed, 124 S.W. 
55, 140 Mo.App. 251; State v. Live- 
say, 30 Mo.App., 633. 


Mont.—State v. Hodge, 273 P. 1049, 
84 Mont. 24. 

N.Y.—People v. Cricuoli, 141 N.Y.S. 
855, 157 App.Div. 201, 29 N.Y.Cr. 412. 

Tex.—Jones v. State, 263 S.W. 586, 
SiemexCriepous ira ylor Vv. State, 239 
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fore it and determine its sufficiency to bring the ac- 
cused within an exception in the statute.°® 
accused when traveling deviated from his route is 
ordinarily a question of fact for the jury.°? 


[§ 64] b. Instructions. 
instructions®® apply in prosecutions for the carrying 
or possession of weapons.°®® 
duty of the court, either of its own motion or on re- 
quest, to give clear and uncontradictory instruc- 
tions®® which correctly state the law®! in the light 
of the evidence,®” including the law pertaining to 
such theories or defenses®* as may be adequately 


Whether 


General rules governing 


It is the province and 


Sows, 982) 91 Tex.Cr,262- ¢Smithieve 
State, 232 S.W. 811, 89 Tex.Cr. 606; 
Hines v. State, 123 S.W. 411, 57 Tex. 
Cr. 216; Leonard v. State, 119 S.W. 
98, 56 Tex.Cr. 84; Longley v. State, 
CCT) 22) SW 1:8: 


ge Ala.—Jones v. State, 51 Ala. 
ae v. State, 65 S.H. 354, 
6 Ga.App. 53 


Tae Shatin: v. Perez, 92 So. 45, 151 
ae 52/6: 


Miss.—Harvey v. State, 59 So. 841, 
102 Miss. 544. 


N.Y.—People v. Andreacchi, 
N.Y.S. 610, 221 App.Div. 136. 


Tex.—Derrick v. State, 19 S.W.(2d) 
Cte lds whe x. Cron. 


[a] Conformity with proof.— 
Where the information charges, and 
the proof establishes, the carrying of 
a pistol only, it is error to instruct the 
jury as to the carrying of other weap- 
ons. Tracy v. State,11 S.W. 484, 27 
Tex.App. 496. 


63. Ala.—Ladd v. State, 9 So, 401, 
92 Ala. 58 [dist Diffey v. State, 5 So. 
576, 86 Ala. 66]; Alsop v. State, 77 
Ala. 87; Jones v. State, 51 Ala. 16. 


Ga. 


Iowa.—State v. Williams, 29 
801, 70 Iowa 52. 


Ky.—Avery v. Com., 3 S.W.(2da) 624, 
eae Ky. 248; et va Com., 279 ‘Si 

W. 341, 212 Ky. 372 
3 Bush 480. 


Miss.—Haley v. State, 63 So. 670, 
106 Miss. 358; Mendin v. State, 33 So. 
944, 82 Miss. 507. 


Mo.—State v. Reed, 124 S.W. 55, 140 
Mo. App. 251; State v. Venable, 93 S. 
W356, Li? Mo. App. 501. 


N.C.—State v. Sauls, 154 S.E. 28, 199 
N.C. 198; State v. Hamby, 35 S.E. 614, 
126 N.C. 1066. 


Tex.—Baggett v. State, (Cr.) 20 S. 
W.(2da) 774; Tompkins v. State, 16 S. 
W.(2d) 539, 112 Tex.Cr. 323; AKnoble 
v. State, 273 S.W. 594, 100: |} PexCr: 
341; Smith v. State, 232 S.W. 811, 89 
Tex.Cr. 606; Wilson v. State, 216 S.W. 
881, 86 Tex.Cr. 356; McQueen v. State, 
177 S.W.. 91,76 Tex.Cr. 6363 “Younger 
v. State, 173 S.W. 1039, 76 Tex.Cr. 243; 
McCollum v. State, 150 S.W. 430, 67 
Tex.Cr. 550; Sprowles v. State, 143 S. 
W. 622, 65 Tex.Cr. 96; Engman v. 
State, 135 S.W. 565, 61 Tex.Cr. 496; 
Baker v. State, 134 S.W. 686, 61 Tex. 
Cr. 193; Blackburn v. State, 124 S.W. 
666, 58 Tex.Cr. 48; Brent v. State, 123 
S.W. 593, 57 Tex.Cr. 411; Leonard v. 
State, 119 S.W. 98, 56 Tex.Cr. 84; Cur- 
lee v. State, 110 S.W- 65, 53 'Tex.Cr, 
395; Jones v. State, 107 S.W. 821, 52 
Tex.Cr. 418; Lewis v. State, 104 S.W. 
901, 52 Tex.Cr. 7; Quinn y. State, 96 
Saws. | 8e5, 60) Tex Cra "20055 sSimivhe ove 
State, 90 S.W. 170, 49 Tex.Cr. 15; 
Zollicoffer v. State, (Cr.) 43 S.W. 992; 
Craine v. State, (Cr.) 42 S.W. 302; 
ee v. State, 29 S.W. 772, 34 Tex.Cr. 
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N.W. 


Hopkins v. Com., 
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presented by the evidence.** The court may prop- 
erly modify a requested instruction,®® and if it does 
not do so, it should refuse to give instructions which 
do not correctly state the law as applied to the 
facts,°® or which have a tendency to confuse or 
mislead,°’ or contain a hypothesis not conforming 
to the evidence.*® If the evidence is conflicting or 
susceptible of different interpretations, it is incum- 
bent upon the court, on proper request, to charge 
the jury in appropriate language and in such a 
manner as to invoke their decision as between the 
conflicting facts or theories.®® It has been held that 
under ordinary circumstances it is not necessary for 


the court to define the meaning of the word ‘con- 
cealed.”7° 
[§ 65] 7. Sentence and Punishment. Under 


statutes relating to the punishment of crimes in 
general,"! or under particular statutes relating to 
punishment for the carrying or possession of weap- 
ons,*? the sentence imposed may be within the dis- 


WEAPONS 


cretion of the court, or sometimes of the jury, subject 
to the right of review for an abuse of discretion,‘ 
and subject also to the limitations fixed by the stat- 
ute’* in force at the time of the commission of the 
offense.** Like statutes punishing other crimes,’® 
statutes declaring in the alternative that the penalty 
for unlawfully carrying weapons shall be a fine or 


imprisonment do not authorize both a fine and im-. 


prisonment.*7 The power which the court may have 


to admeasure the punishment within certain limits is - 


a judicial rather than an arbitrary power,’® and 
the court is not warranted in imposing an excessive 
sentence,’® that is, a sentence which is unjust in its 
relation to the offense for which the accused has 
been convicted.8® Although it is held in some ju- 
risdictions®*! that a sentence not greater than the 
maximum fixed by law cannot be excessive in legal 
contemplation,®? it is also held that where the 
charge embodies no more than the unlawful carry- 
ing of a weapon, the maximum penalty is not jus- 


[$$ 64-65 


64. Ross v. State, 36 So. 718, 139 
Ala. 144; State v. Williams, 169 N. 
WwW. o7i,. 184. Towa 1070; Jarrett v. 
State, 281 S.W. 872,-103 Tex.Cr. 447; 
Wortham v. State, 252 S.W. 10638, 95 
Tex.Cr. 135; Dodaro v. State, 231 S.W. 
394, 89 Tex.Cr. 391; Greer v. State, 
136 S.W..451, 62 Tex.Cr. 81; Black- 
‘burn v. State, 124 S.W. 666, 58 Tex. 
Cr. 48; Greer v. State, 136 S.W. 451, 
62 Tex.Cr. 81; Simpson v. State, 85 
S.W. 16, 47 Tex.Cr. 578; Goss v. State, 
(Tex.Cr.) 40 S.W. 725; Allphin v. 
State, (Tex.Cr.) 33 S.W. 223; Garrett 
v. State, (Tex.Cr.) 25 S.W. 285. 

65. Orrick v. Akers, 83 S.W. 549, 
109 Mo.App. 662. 

66. Maxwell v. State, 39 So. 382, 
143 Ala. 57; Howe v. State, 20 So. 451, 
110 Ala. 54; Shorter v. State, 63 Ala. 
129; Edwards v. State, 54 S.E. 809, 126 
‘Ga. 895; Young v. State, 158 S.H. 922, 
43 Ga.App. 398; State v. Williams, 29 
N.W. 801, 70 Iowa 52; Payne v. State, 
904 S.W. 765, 84 Tex.Cr. 2; Greer v. 
‘State, 186 S.W. 451, 62 Tex.Cr. 81. 


67. Street v. State, 67 Ala. 87; 
Smith v. State, 232 S.W. 811, 89 Tex. 
‘Cr. 606. 

68. Driggers v. State, 26 So. 512, 
123 Ala. 46; Howe v. State, 20 So. 451, 
110 Ala. 54. 

[a] When there is a conflict of evi- 
dence on a material element of the of- 
fense, it is error to charge the jury to 
find defendant guilty if they believe 
the evidence. Hampton v. State, 32 
‘So. 230, 133 Ala. 180. 


69. Grant v. VAedec 
889, 112 Tex.Cr. 120 


70. Avery v. Gonis 3 S.W.(2d) 624, 
‘223 Ky. 248. 


What constitutes concealment see 
supra § 27. 


71. See Criminal 
3149, 3186-3255. 


72. See statutory provisions. 


73. People v. Miles, 158 N.Y.S. 819, 
173 App.Div. 179, 37 N.Y.Cr. 555; State 
v. Woodlief, 90 S.E. 137, 172 N.C. 885. 


[a] Assessing fine.—An_ instruc- 
tion that if the jury find defendant 
guilty it is their duty ‘‘to fix a fine of 
mot less than fifty dollars, nor more 
than five hundred dollars, as a pun- 
ishment to the defendant, and such 
as will have the effect of deter- 
ring defendant and others who may 
hear of it from committing a like of- 
fense” is proper. Brown v. State, 43 
‘So. 101, 148 Ala. 657. 


13 S.W.(2d) 


Law §§ 3000- 


[b] Gross or palpable abuse.— 
Be v. Woodlief, 90 S.E. 137, 172 N. 
. 885. 


74. Ala.—Brown v. State, 
408, 141 Ala. 80. 


Ga.—Godwin v. State, 51 S.E. 598, 
123 Ga. 569. 


Ky.—Marrs v. Com., 265 S.W. 459, 
205 Ky. 18. 


La.—State v. Daniel, 75 So. 102, 141 
La. 423. 


N.C.—State v. Mangum, 
765, 187 N.C. 477. 


Tenn.—Foust v. State, 12 Lea 404 


See Ray v. State, 121 So. 787, 97 Fla. 
617 (where judgment of conviction 
was held valid). 


[a] Statute may be so worded 
that a specified fine is made impera- 
tive, while imprisonment is within the 
court’s discretion. Foust v. State, 12 
Lea (Tenn.) 404. 


[b] Sentence by court and jury.— 
Under a statute providing that one 
convicted of carrying a concealed 
weapon must be fined, and may also 
be sentenced to hard labor, and under 
a statute providing that when an of- 
fense is punishable by hard labor, the 
court must impose the term of punish- 
ment, except where power is express- 
ly conferred on the jury, the court has 
authority to sentence to hard labor in 
addition to the fine imposed by the 
het pect ie v. State, 37 So. 408, 141 
Ala. 4 


[ec] A working penalty authorized 
by statute applies to misdemeanors, 
the punishment of which is limited to 
fines and imprisonment, but does not 
apply to high misdemeanors, in which, 
in addition to a fine and imprison- 
ment, other punishment is added, and 
hence it is error to inflict a working 
penalty on one convicted of carrying 
a concealed weapon, the punishment 
for which is fine and imprisonment 
and disfranchisement. Marrs v. Com., 
265 S.W. 459, 205 Ky. 18. 


[d] Disposition of fine.—A police- 
man of a municipal corporation is a 
“civil officer,” within the meaning of 
a statute providing that such officer 
who shall arrest and prosecute to con- 
viction any person guilty of carrying 
a bowie knife shall be entitled to fifty 
dollars, to be taxed against defendant. 
Porterfield v. State, 21 S.W. 519, 92 
Tenn. 289. 


Conformity of punishment to stat- 
ute in general see Criminal Law § 


37 So. 


121 S.E. 


3206. 

75. People v. Miles, 158 N.Y.S. 819, 
173° App.Div. 179,¢ 34° Nu¥-Cr.. 555s 
tts v. State, (Tex.App.) 13° S.W. 

{a] MNlustration.—Where the court 
instructed the jury that they could 
find the accused guilty if he carried a 
pistol at a time when the only penalty 
was a fine, it was error to charge that 
they must punish by both fine and 
imprisonment. Perkins v. State, (Tex. 
App.) 13 S.W. ‘790. 


Right to elect between original and 
rote statutes see Criminal Law 
3 5 


76. See Criminal Law § 3208. 


77. State v. Daniel, 75 So. 102, 141 
La. 423. 


78. People v. Miles, 158 N.Y.S. 819, 
173 App.Div: 179; 34 Nuy.Cru 555. 


79. See cases infra this note. 


[a] Sentence held not excessive 
for carrying concealed weapon.—(1) 
Not less than one nor more than two 
years in the penitentiary. Roberts v. 
State, 195 N.W. 114, 110 Neb. 759. (2) 
Twelve months in the chain gang, 
without the alternative ofafine. God- 
win v. State, 51 S.E. 598, 123 Ga. 569. 
(3) Four months. State v. Mangum, 
121 Sm: 765, 187 N.C. 477509(4) i ine 
of two hundred dollars, with the al- 
ternative of twelve months in the 
ea gang. Shelton v. State, 65 Ga. 


[b] Sentence held excessive for 
carrying weapon.—Six months, ‘the 
sentence being reduced to, ‘three 
months. People y. Laureano, 34 Porto 


Rico 203. 


[c] Sentence held excessive for 
carrying concealed weapon.—(1) Not 
more than two years, though it ap- 
peared that the revolver, when no 
longer concealed, was dropped and in 
some manner discharged, causing the 
death of a bystander; ‘the sentence 
being reduced to thirty days in the 
county jail, where the accused was 
only eighteen years of age. State v. 
Powers, 163 N.W. 402, 180 Iowa 693. 
(2) Not less than one year, where no 
injury resulted to anyone. People v. 
Miles, 158 N.Y.S. 819, ae App.Div. 
179, 384 N.Y.Cr. 555. 


80. People v. Miles, supra. 

81. See generally Criminal Law § 
3212. 

82. Godwin y. State, 51 S.E. 598, 
123 Ga. 569. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tified,** especially if accused pleads guilty,’4 and 
there is nothing to aggravate the offense.8> Some 
statutes expressly provide that designated facts, 
such as apprehension of attack,’® may be consider- 
ed in mitigation of the punishment, or justification of 
the offense,§7 and it is accordingly held that dis- 
cretionary power exists to assess a fine or impose an 
authorized punishment which is less than the min- 
imum fixed by statute.*8 In other jurisdictions, 
however, in the absence of such statutes, the appre- 
hension of danger is not a circumstance which may 
be considered by way of extenuation.8® Although it 
would be manifestly improper to punish accused for 
one offense merely because he has committed an- 
other,®® his general conduct may be considered in 
gauging the punishment.2! Where the evidence 
shows without conflict that accused is exempted from 
the penal provisions of the statute or has not vio- 
lated the law, the court is powerless to render a 
judgment of conviction, and has no choice but to dis- 
charge him.°? 

[§ 66] B. Pointing or Exhibiting Weapons—1. In 
General. An offense kindred in its nature to that of 
carrying weapons®* is created by statutes in many 
jurisdictions. These statutes make the aiming, draw- 
ing, pointing, presenting, or exhibiting of a weap- 
on under certain circumstanees a distinet offense,®4 
it being immaterial that the weapon, if a firearm, 


WEAPONS 


[68 C.J.] 63° 


jury resulted to anyone.®® Under some statutes, a 
person who allows a weapon to be aimed at him is 
as guilty as he who aims the weapon.®* The com- 
mission of the crime of drawing a prohibited weapon 
while unlawfully armed therewith constitutes the 
statutory offense of committing a crime when arm- 
ed.?® 


The word “aim,” as used in these statutes, con- 
notes intention,®® and is synonymous with “draw.’’+ 


The word “draw” in this connection is judicially 
defined as meaning intentionally to point a weapon.” 
It is not equivalent to “flourish.”* 


The word “point,” though practically synony- 
mous with “aim,”’* is less specific than the latter 
term.®> The pointing of a weapon at, or, in the lan- 
guage of some statutes, toward® another, must nec- 
essarily be preceded by the drawing of the weapon 
for that purpose. 


[§ 67] 2. Nature and HEiements of Offenses—a. 
Intent or Motive. Under statutes prohibiting the 
pointing or exhibiting of weapons, the very essence 
of the offense is the doing of the criminal act,® which 
is expressly or impliedly required by the statutes to 
be done intentionally.® The criminality of the act 
does not depend on motive;+° more specifically, mal- 
ice, or an intent to injure, is not an ingredient of 
the offense.11 Moreover, neither present ability to 


was not actually discharged,®® or that no physical in- 


83. State v. Powers, 163 N.W. 402, 
180 Iowa 693; People v. Miles, 158 N. 
Y.S. 819, 173 App.Div. 179, 34 N.Y.Cr. 
555; People v. Laureano, 34 Porto 
Rico 203. 

84. People v. Laureano, supra. 

85. Peopie v. Laureano, supra. 

86. Persons fearing attack as ex- 
empted or privileged see supra § 38. 

87. See statutory provisions. 

88. Maxwell v. State, 39 So. 
WAST Ala. 512 

89. State v. Woodlief, 90 S.H. 137, 
272 N.C. 885. 

Self-defense as justifying carrying 
of weapon see supra § 17. 


90. Right to consider admitted of- 
fenses in fixing punishment see Crim- 
inal Law § 3211. 

91. State v. Woodlief, 90 S.E. 137, 
172 N.C. 885. See Criminal Law § 
3211. 

92. Ex parte Davis, 110 P. 1131, 33 
Nev. 309 [foll Ex parte Van Hoeston, 
110 P. 1135, 33 Nev. 320; Ex parte 
mesume, 110 P1135, 33 Nev.-319: Hix 
parte Allen, 110 P. 1135, 33 Nev. 320]. 


Persons exempted see supra §§ 29-— 
49. 

93. Reynolds v. State, 70 S.E. 969, 
9 Ga.App. 227; State v. Ware, 59 So. 
854, 102 Miss. 634; State v. Morris, 
172 S.W. 6038, 263 Mo. 339. 


[a] An officer who intentionally 
points a pistol at one whom he is 
about to arrest, when not done in 
self-defense or in defense of property 
or person, for the purpose of accom- 
plishing the arrest, is guilty. Reyn- 
olds v. State, 70 S.H. 969, 9 Ga.App. 
221. 

94. See statutory provisions, 


[a] Missouri statute enacted in 
1909, (1) which makes it unlawful to 
exhibit a dangerous or deadly weapon 
in a rude, angry, or threatening man- 
ner in the presence of one or more 
persons, and which in effect amended 
the law’ as it formerly stood, went 


382, 


into effect ninety days after the ad- 
journment of the Legislature, or 
on August 16, 1909. State v. Duven- 
ick.) 1405 Sew SOT. e237 9 Mos" 185. 
(2) The repeal of the former law, how- 
ever, by the statute of 1909, did not 
change the law against exhibiting 
deadly weapons in a rude, angry, or 
threatening manner. State v. White, 
253 S.W. 724, 299 Mo. 599. 

Displaying weapons for sale see su- 
pra § 9. 

95. Shooting firearms as constitut- 
ing statutory offense see infra § 76. 

96. Pointing firearm as constitut- 

assault see Assault and Battery 
§§ 177, 188. 

97. See statutory provisions. See 
also People v. Tremaine, 222 N.Y.S. 
432, 129 Mise. 650 (“unquestionably 
this legislation is directed against 
showmen, mountebanks, or jugglers, 

- Who aim or discharge firearms 
at “oné another in public places’’). 


98. Alderson y. State, 168 N.E. 481, 
201 Ind. 359. 

[a] Affidavit held sufficiently to 
charge offense.—Alderson y. State, 
168 N.E. 481, 201 Ind. 359. 


99. Livingston v. State, 
812, 6 Ga.App. 805 


1. Livingston v. State, supra; Cole- 
man v. State, 48 So, 181, 94 Miss. 860. 


“Draw” infra text and notes 
Pe ae 

2. Siberry v. State, 47 N.E. 458, 149 
Ind. 684; State v. Boyles, 174 P. 423, 
24 N.M. 464. See Sturgeon vy. Com., 
37 S.W. 679, 18 Ky.L. 668. But see 
Hatfield v. Com., 254 S.W. 748, 200 Ky. 
243 (“a weapon may be drawn upon 
another without being pointed at him, 
but it is dificult to comprehend how 
it can be pointed at another without 
first being drawn for that purpose” 
[quot Webster New Int. D. (where the 
phrase “to draw a bead on” is said 
to be a colloquial expression in the 
United States meaning “to bring into 
line with the bead or foresight of a 
rifle and the hindsight; to aim at’’)]). 


65 S.E. 


see 


8. State v. Boyles, 174 P. 423, 24 
N.M. 464 [quot New Re ee iD ls 


[a] “ ‘Flourish’ x i com- 
monly understood to mean: “phe act 
of brandishing or waving; a swing- 


ing or whirling movement, as flourish 
of a whip or sword’; to ‘fling or whirl 
about while holding in the hand, 
brandish, flaunt, as he flourished his 
whip.’’”’ State vy. Boyles, 174 P. 423, 
24 N.M. 464. 

4 Coleman y. State, 48 So. 181, 94 
Miss. 860. . 

5. Livingston y. State, 65 S.B. 812, 
6 Ga.App. 805 [quot Crabbe Eng. Syn. T 
(‘‘aim” implies direction toward some 
minute point in an object, while 
“point” connotes direction toward the 
whole object). To same effect 
Buchanan vy. State, 219 P. 420, 25 Okl. 
Cr. 198. 

6. See statutory provisions. 


_[a] foward” means “in the direc— 
tion of.” Lange v. State, 95 Ind. 114. 
See generally Toward 63 C.J. p 86. 


7. Hatfield v. Com., 254 S.W. 748, 
200 Ky. 243. 


8 Buchanan vy. 
25 Okl.Cr. 198. 


9. Del.—State v. Gam, 74 A. 7, 24 
Del. 25. 


Ga.—Parsons v. State, 84 S.B. 974, 
16 Ga.App. 212; Hawkins v. State, 70 
SHDN ee Re Ga. App. 705; Livingston vy. 
State, 65 SE. 812576 Ga. App. 805. 

Ind.—Underhill v. State, 114 N.E. 
88, 186 Ind. 587; Sutton v. Bonnett,, 
16 N.B. 180, 114 ‘Ind. 243; Graham y. 
State, 35 N.E. 1109, & Ind. App. 497. 

Okl.—Buchanan v. State, 219 P. 420,. 
25 Okl.Cr. 198. 

Pa.—Com. 
Su Comsic0, 

10. Underhill v. State, 114 N.E. 88,, 
186 Ind. 587. 

11. Del.—State v. Gam, 74 A. 7, 24 
Del. 25. 


State, 219 BP: 420,. 


v. Whildin, 17 Pa.Dist. 


Ga.—Winkles vy. State, 40 S.E. 259, 
114 Ga. 449. 
Ind.—Lange v. State, 95 Ind. 114 
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commit an assault*? nor present ability to see or 
harm the intended victim is an element of this oe 
fense.t 


[§ 68] b. Weapons Prohibited. In determining 
the kind of weapons coming within the prohibition 
of statutes direeted against the pointing or display 
of weapons, the construction placed on statutes for- 
bidding the carrying of weapons'* may properly be 
considered.1° <A pistol,+® rifle,1” or other firearm?® 
is a deadly weapon within the purview of the stat- 
utes; a hatchet,?® a club,?° and even a pocketknife?? 
may be deadly weapons. By the weight of author- 
ity, the act of pointing an unloaded or disabled fire- 
arm at another may constitute an assault,?? and 
likewise the pointing or exhibiting of a firearm in 
the manner prohibited by the statutes?* constitutes 
an offense even though the firearm is unloaded?* or 
in such a condition that it cannot be discharged.?> 


[§ 69] c. Places Prohibited. Statutes making it 
unlawful to point or display weapons, instead of be- 
ing applicable to places in general, may be limited in 
their scope to particular places;?* and hence to con- 

- stitute an offense the accused must have pointed or 
displayed the weapon in a place prohibited by the 
statute, such as a private house,?* a public place,?® 
or a place of amusement.?® Under some statutes, 
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the offense must be committed in the presence of 
one or more persons.?° 


[§ 70] d. Manner of Pointing or Exhibiting. To 
constitute the offense, it is of course necessary that 
the weapon be pointed or exhibited in the manner 
denounced by the statutes,?! some of which punish 
the offense whether committed playfully or wan- 
tonly,?2 or when committed in a rude, angry, or 
threatening manner.?* The shooting of a firearm 
may constitute the offense of rudely ‘displaying nye 
but this is not necessarily so.2° A weapon may be 
displayed willfuly or unlawfully without being rude. 
ly displayed within the contemplation of the stat- 
ute.?° 


[§ 71] e. Persons Exempted. Statutes forbid- 
ding the pointing or exhibition of weapons make 
exceptions for the benefit of designated classes of 
persons.*? No offense is committed where accused is 
within one of the excepted classes,?® such as offi- 
cers®® and travelers.*° 


[§ 72] 3. Defenses. By express terms of the 
statutes*! or by judicial construction, the legitimate 
defense of person or property constitutes a defense 
to a prosecution for pointing or exhibiting a weap- 
on.4?, The right of self-defense, however, does not 


(by statute). Tex.Cr. 300. desely (com Vv. PRO ores a a 
Mo.—State v. Morris, 172 S.W. 603, [a] Hickory stick, a little longer | Per. 149; Com. v. UEGINE), a.DISt. 
263 Mo. 339. ie jcuainary "walking stick, nee pate pec 
& Co. 370. Oe Ce ea id ir cepont i ec eis the rights of others, but without set- 
elena tled malice (Com. v. Whildin, supra). 


3 ; seals 832, 48 Tex.Cr. 
“In the misdemeanor of pointing a 2 8 c 


gun there is but one element, the act 
of pointing, and no element of inten- 
ticn with respect to the purpose for 22. 
which the weapon is pointed. 3 (civil liability), 
There is no ingredient of malice, no bility). 

motive to injure. - Questions of 


Miss. 634. 


300. 
21. State v. Ware, 59 So. 854, 102 32. 


See Assault and Battery 
§ 188 (criminal lia- 


23. See infra § 70. 


See statutory provisions. 

34. Spiars v. State, 50 S.W. 947, 40 
Tex.Cr. 437:. Gozy v. State, 29. °S.W. 
783, 34 Tex.Cr. 146. 

35. Liocyd v. State, 184 S.W. 192, 79 
TexCry ies 


§ 4 


intent with respect to innocence, mis- 
chief, or malice do not enter.” State 
v. Gam, 74 A. 7, 24 Del. 25. 

[a] Intimidation. — That accused, 
brandishing a pistol in a threatening 
manner, merely intended to “bluff” 
Or intimidate the prosecutor, is im- 
material, the offense being determin- 
ed by what the accused did, and not 
by what he covertly intended. State 
v. Morris, 172 S.W. 603, 263 Mo. 339. 

12. Underhill v. State, 114 N.E. 88, 
186 Ind. 587. 

13. Lange v. State, 95 Ind. 114. 

[a] “It makes no difference that 
the person at whom the gun was di- 
rected was separated from the of- 
fender by a door or wall, .. . even 
a wall of stone,’ or that he was not 
shielded at all. Lange v. State, 95 
Ind. 114, 115. 

14 See supra §§ 18-20. 

15. State v. Morris, 172 S.W. 603, 
263 Mo. 339. 

16. Underhill v. State, 114 N.E. 88, 
186 Ind. 587; State v. Bollis, 19 So. 
99, 73 Miss. 57; State v. Morris, 172 
S.W. 603, 263 Mo. 339; Fuller v. State, 
87 S.W. 832, 48 Tex.Cr. 300. But see 
Jones v. State, 96 S.W. 29, 50 Tex.Cr. 
210 (a pistol, gun, or other weapon 
rudely displayed must be alleged to 
be a deadly weapon). 

17. Golden v. State, (OkI.Cr.) 290 
P. 1111; Billings v. State, 166 P. 904, 
14 OKECr:, 12: 

18. State v. Morris, 172 S.W. 603, 
263 Mo. 339. 

19. State v. Sebastian, 81 Mo. 514. 

20. Fuller v. State, 87 S.W. 832, 48 


24. Underhill v. State, 114 N.E. 88, 
186 Ind. 587; State v. Morris, 172 S. 
W. 603, 263 Mo. 339; Geiger v. State, 
5 Ohio Cir.Ct. 283, 3 Ohio Cir.Dec. 141. 

25. State v. Morris, 172 S.W. 603, 
263 Mo. 339. 


26. See statutory provisions. 


27. Ward v. State, 167 S.W. 348, 
74 Tex.Cr. 94. 

[a] Preparing to move.—Where, at 
the time defendant displayed his rifle 
in such a way as to frighten a tenant’s 
wite and children, the tenant had 
loaded his household articles prepara- 
tory to moving off the premises, but 
was still there, the place was properly 
found to have been the tenant’s pri- 
vate residence at the time of the of- 
fense. Ward v. State, 167 S.W. 343, 
Ge Dex @rn9i4: 


28. Jones v. State, 130 S.W. 1001, 
60 Tex.Cr. 56. 

[a] Accused’s ownership of the fee 
in a road dedicated to public use, up- 
on which he was standing at the time 
of displaying a pistol, did not prevent 
his conviction. Jones v. State, 130 
S.W. 1001, 60 Tex.Cr. 56. 


pe place generally see Place § 


29. People v. Tremaine, 222 N.Y.S. 
432, 129 Misc. 650. 


30. See statutory provisions. See 
also People v. Guzman, 19 Porto Rico 
50. 


31. People v. Guzman, 19 Porto 
Rico 50 

€2. See statutory provisions. 

[a] “Wantonly”’ means (1) reck- 


36. Fuller vy. State, 87 S.W. 832, 48 
Tex.Cr. 300. 

37. See statutory provisions. 

38. See cases infra notes 39, 40. 

39. State v. Mosby, 81 Mo.App. 207. 

[a] It is immaterial whether the 
officer is engaged in the discharge of 
his official duty or not. State v. Mos- 
by, 81 Mo.App. 207. 

40. State v. eins 110 S.w. 607, 
131 Mo.App. 617 

41. See Stapatery provisions. 

42. Ala.—Davenport v. State, 20 
So. 971, 112 Ala. 49. 

Del.—State v. Burton, 43 A. 254, 16 
Del. 446. 


Miss.—Hughs v. State, 22 So. 827. 


Mo.—State v. White, 253 S.W. 724, 
299 Mo. 599; State v. Arnett, 167 S.W. 
526, 258 Mo. 253. But see State v. 
Gentry, 242 S.W. 398 (holding that it 
was no defense that defendant had 
been threatened with great bodily 
harm, or had reason to carry the 
weapon in the necessary defense of 
his person, home or property). 


Ne Meee ale v. Nieto, 280 P. 248, 34 
N.M. 232; pieteay. Ardoin, 216 P. 1048, 
28 N. M. 64 

oni ater v. State, 156 P. 907, 
12 Okl.Cr. 337; Doud v. State, 154 P. 
L008) 127 OKLe Cr. 127/85 

[a] Provocation must arise at the 
time of the exhibition of the weapon, 
in order to invoke the doctrine of 
self-defense. Hughs v. State, (Miss.) 
22 So. 827. 


[b] . Farce used must not be more 
than is necessary to resist the ad- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 72-73] 


necessarily justify the use of certain prohibited 
weapons,‘ and the use of insulting or abusive words 
does not constitute a justification.*# 


[§ 73] 4. Indictment and Information. 
rules,*® apply to indictments and informations for 
the offense of pointing or displaying a weapon.*® 
Although the offense must be substantially described 
and no material element may be omitted,** a mere 
formal defect or irregularity does not invalidate the 
Under the decisions in various juris- 
dictions, it has been held that the state must charge 
that the interdicted act was committed intentional- 
ly*® and unlawfully®® with a prohibited firearm or 
other weapon*! and in the prohibited manner®? in 
the presence of the required number of persons,** 
but need not allege that accused acted with mal- 
ice,°* or that the firearm was loaded*®® or was known 
by him to be loaded,°® or was earried®’? in a public 
Where the statute 


accusation.#§ 


place or a public assemblage.®® 


verse force. State v. Burton, 43 A 
254, 16 Del. 446 

[c] Where an attempted search is 
unlawful, the party whose property is 
sought to be searched may use rea- 
sonable force proportioned to the in- 
jury, but he cannot use a deadly weap- 
on to prevent the search, where he 
has no reason to apprehend greater 
injury than the mere unlawful search. 
Billings yv. State, 166 P. 904, 14 Okl. 
Mr: 2: 

{d] Refusing payment of debt.— 
Where accused exhibited a pistol in 
a threatening manner, the fact that 
the prosecutor, indebted to accused, 
said that accused was a young man 
and did not need the money, while 
prosecutor was an old man and needed 
it, was no defense. State v. Morris, 
172 S.W. 603, 263 Mo. 339. 

[e] Resistance of lawful arrest 
with a deadly weapon is not an ex- 
cuse because the officer acted from 
personal motives. State v. Nieto, 280 
P. 248, 34 N.M. 232. 

{[f] Resisting trespassers.—No of- 
fense is committed by one who, in go- 
ing to forbid a trespass, takes a gun 
along only to resist any attack which 
may be made upon him for asserting 
his lawful right to forbid a trespass, 
and who makes no demonstrations 
with the gun except in resistance to 
the approach of the trespassers upon 
him for the purpose of assault. State 
v. Lipp, 110 S.W. 4, 130 Mo.App. 398. 


43. Day v. State, 5 Sneed (Tenn.) 
496. 

[a] Bowie knife.—Day v. State, 5 
Sneed (Tenn.) 496. 

44. Elmore v. State, 37 So. 156, 140 
Ala. 184; Winkles v. State, 40 S.E. 
259, 114 Ga. 449; Skinner v. State, 26 
S.E. 475, 98 Ga. 127. 

45. See Indictments and Informa- 
tions 31 C.J. p 548. 


46. See cases infra this section. 


47. Herrington v. State, 48 S.E. 
908, 121 Ga. 141; Edwards v. State, 
111 S.E. 748, 28 Ga.App. 466; Parrett 
v. State, 58 So. 1,101 Miss. 306; Gam- 
blin v. State, 45 Mixs. 658; People v. 
Tremaine, 222 N.Y.S. 4382, 129 Misc. 
650. 


{a] Illustration.—An indictment 
charging unlawful aiming of rifle at 
human beings, not stating it was in 
connection with an exhibition, held 
demurrable. People v. Tremaine, 222 
N.Y.S. 482, 129 Misc. 650. 


Negativing statutory exceptions 
and provisos see Indictments and In- 
formations §§ 269, 270. 
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prohibits the pointing or displaying of deadly weap- 
ons, the state may or may not be required to allege 


that a particular weapon is deadly, depending upon 


General 


48. Gamblin v. State, 45 Miss. 658. 


[a] Whe accidental omission of the 
word “manner” after the words “in a 
rude, angry or threatening” is a mere 
formal defect and susceptible of 
amendment. Gamblin v. State, 45 
Miss. 658. 

49. Herrington v. State, 48 S.E. 
908, 121 Ga. 141; Edwards v. State, 
111 S.E. 748, 28 Ga.App. 466. 

[a] Intentional pointing of weap- 
on may be charged expressly or by 
implication.—Parsons v. State, 84 S. 
BH. 974, 16 Ga.App. 212. 

[b] Charge held sufficient.—An ac- 
cusation or indictment, charging that 
accused did point and aim a pistol at 
another, not in self-defense, sufficient- 
ly shows that it was pointed inten- 
tionally. Edwards v. State, 111 S.E. 
748, 28 Ga.App. 466. 


wee eee of intention see supra § 


50. Bowen v. State, 110 So. 56, 21 
Ala.App. 547. 

Necessity of alleging unlawfulness 
generally see Indictments and Infor- 
mations §§ 251, 252. 

51. See infra text and notes 52, 53. 

Weapons prohibited see supra § 68. 

52. Fuller v. State, 87 S.W. 832, 
48 Tex.Cr. 300. 

[a] Tllustration.—An accusation 
that a weapon was displayed “will- 
fully and unlawfully,” but not charg- 
ing that it was displayed “rudely” as 
forbidden by the statute, is fatally 
defective. Fuller v. State, 87 S.W. 
832, 48 Tex.Cr. 300. 


Manner of pointing or exhibiting 
see supra § 70. 


5S." Parrett. v. State, 58 So. 1, 101 
Miss. 306. 
54. Graham vy. State, 35 N.E. 1109, 


8 Ind.App. 497. 
Malice as element of offense see su- 
pra § 67. 


55. Graham v. State, 35 N.E. 1109, 


8 Ind.App. 497; Gamblin v. State, 45 
Miss. 658; Geiger v. State, 5 Ohio 
CinCt. 283) 3 OhloiCir Dece i141.) But 


see State v. Williams, 66 Mo.App. 148 
(holding that an information for an 
assault by drawing and pointing a 
revolver at another within shooting 
distance fails to charge an offense in 
the absence of an allegation that the 
revolver was loaded). See also As- 
sault and Battery § 188. 


Unloaded firearm as constituting 
prohibited weapon see supra § 68. 


56. Geiger v. State, 5 Ohio Cir.Ct. 


Language of statute or statutory forms.*" 
cusation in substantial conformity with the language 
of the statute is sufficient,®! even though the lan- 
guage is in the alternative,®? and Although, under 
familiar principles, each alternative averment must 
be sufficient to support the charge.®* 
statutory language is in the disjunctive, an allega- 
tion in the conjunctive is not objectionable®* as 
charging more than one offense, where the terms em- 
ployed are synonymous.®® 


Issues, proof, and variance. 
rules,°® material allegations of the indictment must 
be proved,®? and while unnecessary descriptive aver- 


whether or not the court can say that it is a deadly 
weapon per se.°° 


An ac- 


Where the 


Pursuant to general 


283, 3 Ohio Cir.Dec. 141. 
57. Gamblin v. State, 45 Miss. 658. 
58. State v. Seal, 47 Mo.App. 603. 
Places prohibited see supra § 69. 
59. See cases infra this note. 


[a] Thus, (1) it has been held that 
a pistol, gun, or other weapon must 
be alleged to be deadly (Jones v. 
State, 96 S.W. 29, 50 Tex.Cr. 210) (2) 
but that a rifle or any firearm in the 
nature of a rifle is a deadly weapon 
per se (Golden v. State, (Okl1.Cr.) 290 
P. 1111; Billings v. State, 166° P. 904, 
14 Okl.Cr: 12). 

[b] “A rifie is more deadly than a 
pistol because of its longer range and 
the accuracy with which it may 
fired.”” Golden vy. State, (Ok1.Cr.) 380 
Poti tele 


60. Generally see Indictments and 
Informations §§ 172, 258-267. 


61. Elmore v. State, 37 So. 156, 
140 Ala. 184; Gamblin v. State, 45 
Miss. 658; State vy. Gibson, (Mo.) 300 
S.W. 1106. 

62. Elmore v. State, 37 So. 156, 140 
Ala. 184. < 

[a] An indictment (1) charging 
the presenting of ‘a gun, pistol, or 
other firearm” in the words used by 
the statute is sufficient. Elmore v. 
State, 37 So. 156, 140 Ala. 184. (2) 
Hence, an indictment charging the 
presenting simply of a “firearm” is 


sufficient. Hughes v. State, 41 So. 
427, 148 Ala. 661. 
63. Hughes v. State, 41 So. 427, 


148 Ala. 661. 


Disjunctive and alternative allega- 
tions generally see Indictments and 
Informations §§ 181, 259. 


_ 64. See Indictments and Informa- 
tions § 259. 


65. Coleman vy. 
94 Miss. 860. 

[a] “Point” and “aim.”—Where 
the statute makes it unlawful to 
point “or” aim a gun, an indictment 
charging that the accused did point 
“and” aim a pistol alleges only one 
offense, since “point” and ‘‘aim” are 
synonymous. Coleman y. State, 48 
So. 181, 94 Miss. 860. 


66. See Indictments and Informa- 
tions § 438. 

67. Bone v. State, 74 S.E. 852, 11 
Ga.App. 128. 


[a] Variance.—An allegation that 
accused unlawfully pointed and aim- 
ed a pistol at W. B. and E. B. G is 
not supported by proof that accused 
pointed and aimed a pistol at W. B. 


State, 48 So. 181, 


66 [68 C.J.]} 


ments do not vitiate the indictment,®® an averment, 
although unnecessary, must be proved as laid,®® un- 


less it is mere surplusage.*° 


[§ 74] 5. Evidence.7? 


[§ 75] 6. Trial, Punishment, 


and J. C. Bone vy. State, 74 S.E. 852, 
11 Ga.App. 128. : 

68. See Indictments and Informa- 
tions §§ 288, 272-280, 445. 

69. State v. Chambers, 41 A. 197, 
15 Del. 550. 

[a] Thus, under a statute making 
it unlawful, either in jest or other- 
wise, intentionally to point a gun, an 
averment that a pistol was pointed 
in jest must be proved. State v. 
Chambers, 41 A. 197, 15 Del. 550. 


70. Geiger v. State 5 Ohio Cir.Ct. 
283, 3 Ohio Cir.Dec. 14 

Surplusage oa fee see Indict- 
ments and Informations § 445. 


71. Generally see Criminal Law §§ 
947-1999. 

72. See Criminal Law §§ 1006-1008. 

73. 


Jones v. State, 238 S.W. 663, 
Ie Nex Cr. "203. 

[a]. Public place.—In a prosecu- 
tion for displaying a pistol in a ga- 
rage, the burden was on the state to 
prove that such garage was a public 
place, as defined in the statute, no 
presumption that a building not nam- 
ed in the statute as a public place 
per se is such being indulged, in view 
of the presumption of innocence. 
Jones v. State, 238 S.W. 663, 91 Tex. 
Cr. 208. ; 

Burden of proving elements cf of- 
fense generally see Criminal Law § 
993. 


74. People v. Guzman, 19 Porto 
Rico 50. 

75. Wheat v. State, 57 So. 68, 2 
Ala.App. 242. 

[a] Evidence held irrelevant.— 


Prosecutrix’ friendly relations with 
defendant after the alleged commis- 
sion of the offense, the time of her 
first complaining, whom _ she told 
about the occurrence, and why she 
did not sooner swear out the war- 
rant, are irrelevant. Wheat v. State, 
57 So. 68, 2 Ala.App. 242. 


Relevancy generally see Criminal 
Law §§ 1034-1085. 


76. Horn v. State, 117 So. 283, 22 
Ala.App. 459 [cert den 117 So. 286, 
217 Ala. 677]. 


[a]. Thus, whether prosecutor was 
pressing other prosecutions against 
defendant and another, which solici- 
tor had dismissed, was immaterial. 
Horn v. State, 117 So. 2838, 22 Ala. 
App. 459 [cert den 117 So. 286, 217 
Ala. 677]. 

Materiality generally see Criminal 
Law §§ 1086-1089. 


77. See cases infra this note See 
also Criminal Law §§ 1090-1112. 


[a] Evidence held admissible.— 
(1) In a prosecution for exhibiting a 


In view of the presump- 
tion of innocence,*? the state has the burden of 
proving the substantial elements of the offense,7* 
and the existence of all of such elements must be 
shown’? by evidence which is relevant’® and mate- 
rial*® as well as competent in law.’ 
pellate court, under the rules governing the review 
of criminal proceedings,*® can say that the evidence 
is sufficient,7® a conviction for pointing or exhibiting 
a weapon will not be allowed to stand.®° 


and Review. 
prosecutions for pointing or exhibiting weapons, as 


-WELAPONS 


to law. 


Unless an ap- 
misleading,?® 


In ! 
tion presenting 


dangerous and deadly weapon, in that 
accused had pointed a shotgun at a 
sheriff and threatened to kill him, 
testimony that ona day following the 
acts complained of he had taken a 
star off a special policeman, thrown 
it on the ground, and shot a hole 
through it, saying that that was what 
he was going to do to the officers, 
held properly admitted over objection 
to its competency, relevancy, and ma- 
teriality as tending to refute defend- 
ant’s testimony that he had no ill will 
towards the officers. State v. White, 
253 S.W. 724, 299 Mo. 599. (2) Where 
defendant was jointly charged with 
presenting a pistol and tried separate- 
ly, evidence was admissible to prove 
both defendants were guilty. Horn 
v. State, 117 So. 283, 22 Ala.App. 459 
[cert den 117 So. 286, 217 Ala. 677]. 


[b] Evidence held inadmissible.— 
In a prosecution for drawing a gun 
on a sheriff, testimony of the sheriff 
that he set out to find and arrest ac- 
cused upon information from anoth- 
er that accused had threatened to get 
@ gun and kill another was immate- 
rial and incompetent. Hatfield v. 
Cope wenn, 254 S.W. 748, 200 Ky. 


[c]. In Ontario, in view of an act 
providing that “on the trial of any 
proceeding, matter or question .. . 
not being a crime, the party .. 
defending shall be competent and 
compellable to give evidence there- 
in,” the defendant in a prosecution 
for unlawfully and maliciously point- 
ing a loaded firearm at another is not 
a competent or compellable witness, 
and hence where he tendered him- 
self as a witness on his own behalf, 
and was so examined, and was cross- 
examined on the part of the prosecu- 
tion, the conviction was quashed, not- 
withstanding the fact that the evi- 
dence for the prosecution was suffi- 
cient to warrant the conviction. Reg. 
v. Becker, 20 Ont. 676. 


78. See Criminal Law §§ 3541- 
3734, 

79. See cases infra this note, 

[a] Evidence held sufficient.—(1) 


Drawing or pointing weapon. Par- 
sons v. State, 84 S.E. 974, 16 Ga.App. 
212; Phillips v. State, 129 N.E. 466, 
190 Ind. 159; Maddox v. State, (Okl. 
Ors)! Db Pt (24) 150; Golden v. State, 
(@K1Cr;) 290° PB: 1111; Fritz v. State, 
(OkK1.Cr.) 290 P. 1938; Bass v. State, 
(Ok1.Cr.) 288 P. 991; ‘Sherrill v. State, 
277 RP. 288, 43 OKLCr. 86; Groce v. 
State, 257 P. 1108, 37 Ok1.Cr. 345; 
Martin v. State, 237 P. 138, 31 Okl. Cr. 
78; Billings v. State, 166 P. 904, 14 
Ok1.Cr. 12; Jones v. State, 238 S.w. 
663, 91 Tex.Cr. 208. (2) Exhibiting 
or displaying weapon. State v. Gib- 
son, (Mo.) 300 S.W. 1106; State v. 
Duvenick, 140 S.W. 897, 237 Mo. 185; 


[§§ 73-75 


in other prosecutions, the trial, instructions,** ver- 
dict,§* sentence,8* and review®® must be according 
The question of whether the accused is 
guilty or innocent of handling the weapon in the 
prohibited manner®® is a question to be determined 
by the jury under the evidence,’ and the requisite 
intent to do the unlawful act may be inferred from 
the surrounding circumstances. ®® 
be correctly instructed,®® in language which is not 
with reference to the contentions 
made®! and to the propositions of law pertinent to. 
the facts of the case.°? 
ing to establish a valid defense, even though coming 
from the accused alone,®? entitles him to an instruc- 
that defense.°*4 


The jury should 


Substantial evidence tend- 


The quantum of 


State v. Heffernan, 101 S.W. 618, 124 
Mo.App. 329. 

80. Seeicases infra this note. 

Evidence held insnufiicient.— 
Pointing weapon. Sherrill v. 
State, “277. "Ps 28850743 \OkL era a6 
Wright v. State, 258 P. 1072, 37 Okl. 
Cr. 379; Howell v. State, 249 P. 1112, 
35 Okl.Cr. 231; Buchanan v. State, 
219 P. 420, 25 OkICr. 198. (2) Dis- 
playing weapon. Taylor v. State, 102 
S.W. 409, 51 Tex.Cr. 442. 

{b] Pertinacious refusal to re- 
linqguish weapon voluntarily, and 
physical resistance by the accused of 
an attempt to deprive him of the 
weapon, does not establish the offense 
of drawing or exhibiting a deadly 
weapon in a rude, angry, and threat- 
ening manner, in the absence of evi- 
dence that the accused threatened 
anyone with the weapon. People v. 
Guzman, 19 Porto Rico 50. 


81. See Criminal Law §8§ 2000— 
2614. 

82. See Criminal Law §§ 2307— 
2512. F 

83. See Criminal Law §§ 2571-2613. 

[a] Verdict held  sufficient.—A 


verdict of guilty of pointing a pistol 
at the person mentioned in the in- 
dictment, “not in his own defence,” 
is sufficient, without embracing the 
whole of the statutory phrase, ‘not 
in a sham battle by the military, and 
not in self-defence, or in defence of 
habitation, property or person, or oth- 
er instances standing upon like foot- 
ing of reason and justice.” Jenkins 
v. State, 17 S.E. 693, 92 Ga. 470. 


84. See Criminal Law §§ 3000-3149. 
ree See Criminal Law §§ 3258— 


sé. See supra § 70. 

87. Hatfield v. Com., 254 S.W. 748, 
200 Ky. 243; Com. v. Thompson, 74 
Pa.Super. 149; Lloyd v. State, 184 s. 
W. 192, 79 Tex.Cr, 251. 


88.. Parsons v. State, 84 S.E. 974, 
16 Ga.App. 212; Hawkins vy. State, 
70 S.B. 53, 8 Ga.App. 705. 


89. Horn v. State, 117 So. 283, 22 
Ala.App. 459 [cert den 117 So. 286, 
217 Ala. 677]; State v. Gentry, (Mo.) 
242 S.W. 398; State v. Boyles, 174 P. 
423, 24 N.M. 464. 


90. State v. Lipp, 110 S.W. 4, 130 
Mo.App. 398. 

91. Lloyd v. State, 184 S.W. 192, 79 
Mex.@r. 2) Le 


92. State v. Arnett, 167 S.W. 526, 
258 Mo. 253; State v. Duvenick, 140 
S.W. 897, 237 Mo. 185. 


93. State v. Arnett, 167 S.W. 526, 
258 Mo. 253. 


94. Layman vy. State, 156 P. 907, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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punishment imposed by the trial court is subject to 
review,°®® and if excessive, may be modified or re- 
duced.®® 


[§ 76] C. Shooting Firearms®’—1. Nature and 
Elements of Offenses. Shooting firearms, in addi- 
tion to being an aggravated assault,®® may, under 
certain circumstances, constitute a breach of the 
peace;°® and, under some statutes and ordinances, 
it is made a specific offense to discharge a weapon 
in certain places or under designated circumstances, 
being an offense distinct from the offense of carry- 
ing the weapon.? 


Another’s property. Under a statute making it 
an offense to discharge firearms on another’s prop- 
erty,” the accused haying discharged a gun on his 
own premises was not guilty of a violation of the 
statute.® 


Dwelling house or school-house. Some statutes 
make it an offense to shoot at, toward, or into a 
dwelling house or certain other houses,* which may 
be committed by two or more persons conspiring 
together.®> Statutes defining this offense include only 
those buildings specifically mentioned;® they do 


12 Okl.Cr. 337; Doud v. State, 154 P. 


1008, 12 Okl.Cr. 2738. settlement, is a 
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unlawfully discharging a pistol in a 
house which at the 
time of the discharge of a deadly 
weapon within three hundred yards 


[68 C.J.] 67 


not, for example, include a tent set up as a tem- 
porary shelter.‘ The offense is committed by a per- 
son who, while standing on the porch® or inside the 
dwelling house,® shoots at the floor!® or at, toward, 
or into any other part of the dwelling;+* and it is 
immaterial that he may have been guilty in the same 
transaction of unlawfully shooting at another per- 
son.t2 Under some statutes, motive is important,?? 
malice being an essential ingredient of the offense ;+* 
but under others, no particular intent, motive, pur- 
pose, or knowledge is required as an element of the 
offense.t5 The kind of firearm used in the shoot- 
ing is of no consequence.*® 


Highway or other public place. Under some stat- 
utes and ordinances it is a specific offense to dis- 
charge a firearm carelessly or at random on, along, 
or across or within a specified distance of, a public 
road or highway,'? and the courts have frequently 
considered and determined what is and what is not 
a shooting ecarelessly!§ or at random,?® or along or 
across*® or at a specified distance from?! a public 
highway, road, or other public place, and also what 
constitutes a public highway, road, or publie place?? 
within the purview of such statutes. 


S.W. 843, 20 Ky.L. 1982. (2) Hence, 
the deliberate shooting at a mark, or 
a dog, while on a public highway, is 
not a firing at random. Callahan v. 


thereof, is occupied by persons as a 
dwelling. State v. Adams, 173 P. 857, 


95. Maddox y. State, (Okl.Cr.) 15 
P.(2d) 150. 
96. Maddox v. State, (Okl.Cr.) 15 
Pied) 150. 24 N.M. 239. 


[a] Fine of two hundred fifty dol- 
lars and ninety days in jail upon con- 
viction for pointing deadly weapon 
held excessive, and was reduced to 
fine of fifty dollars and ninety days 
in jail. Maddox v. State, (Okl.Cr.) 
15 P:(2da) 150. 

97. Attempt to discharge loaded 
peta see Homicide §§ 153, 161, 
162. 


98. See Assault and Battery § 204. 


99. Hendrickson v. Com., 81 S.W. 
266, 26 Ky.L. 224; People v. Bartz, 
19 N.W. 161, 538 Mich. 493; King v. 
Brown, 94 S.W. 328, 329, 100 Tex. 
109; Spiars v. State, 50 S.W. 947, 40 
Tex.Cr. 437. 

[a] In England, a person who fires 
a revolver in a public street may be 
convicted under a count charging 
him with going about in a public 
street armed in public without law- 
ful occasion in such a manner as to 
be a nuisance to the public using 


Ete street. Rex v. Meade, 19 T.L.R. 
[b] “Wanton discharge of fire- 


arms in the public streets of a city 
is well calculated to alarm the pub- 
lic.’ People v. Bartz, 19 N.W. 161, 
53 Mich. 493. 


“Breach of the Peace”? 

1. McDaniel v. 
App.) 26 S.W. 724. 

2. See'statutory provisions. 

3. Martin v. State, 71 N.E. 640, 
70 Ohio St. 219 (construing Rev. St. § 
6962). 

4 See statutory provisions. 

5. Brewer v. State, 74 So. 764, 15 
Ala.App. 681. 

6. Knowles v. State, 98 So. 207, 19 
Ala.App. 476. 


[a] Dwelling house defined.— 
Knowles v. State, 98 So. 207, 19 Ala. 
App. 476. See Dwelling or Dwelling 
House 19 C.J. p. 843. 

[b] An “inhabited house,” as used 
in a statute defining the offense of 


9 C.J. §§ 


State, (Tex.Cr. 


7. Knowles v. 98 So. 207, 


19 Ala.App. 476. 

“Tent”? 62 C.J. p 710. 

8 Sapp v. State, 86 S.E. 823, 17 
Ga.App. 340. 

9. English v. State, 
10 Ga.App. 791. 

10. English v. State, supra. 


11. Holmes y. State, 94 S.E.. 69, 
21 Ga.App. 150. 


“At” generally see 5 C.J. p 1420. 
“Into” generally see 33 C.J. p 479. 
Bo Asie 1 generally see 63 C.J. p 


State, 


74 S.E. 286, 


12. Holmes v. State, 94 S.H. 69, 21 
Ga.App. 150. 


13. Sutton v. State, 59 So. 893, 
Fla. 150. 


14. State v. Moss, 168.N.W. 164, 
185 Iowa 158; State v. Woolsey, (Mo.) 
83 S.W.(2d) 955; Allen v. State, 32 S. 
W.(2d) 854, 116 Tex.Cr. 15. 
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15. State v. Dowdell, 81 So. 151, 
106 La. 645. 
16. State v. Woolsey, (Mo.) 33 S. 


W.(2d)- 955. 
17. See statutory provisions. 


18. People v. Dudley, 90 N.W. 
1058, 181 Mich. 261. 


{a] Reckless or careless shooting 
(1) is what the legislature sought to 
prevent by a statute (Rev. St. [1899] 
§ 2164; Mo. St. Annot. § 4253 p 2968) 
making it unlawful to shoot at a 
mark or any object, or at random 
along or across a public highway 
(State v. Swearingen, 124 S.W. 40, 140 
Mo.App. 408), and hence (2) shoot- 
ing at a dog or other animal, not in 
a reckless manner or for mere sport, 
but for the purpose of killing the 
animal, is not within the statute 
(State v. Swearingen, supra). 

19. See cases infra this note. 


[a] “At random” (1) means aim- 
lessly, at haphazard, recklessly, with- 
out a definite object aimed at in range 
of the weapon. Com. v. Bynum, 50 


\ 


Com., 99 S.W. 296, 124 Ky. 445, 30 Ky. 

L. 596; Helton v. Com., 104 S.W. 255, 

31 Ky.L. 827; Com. v. Bynum, supra. 
20. See cases infra this note. 


[a] Alabama statute prohibiting 
the discharge of a firearm along or 
across a public road (1) has for its 
object the protection of persons trav- 
eling along a public highway, and 
the words “along or across” relate to 
the direction in which the gun is 
fired, and not to the position of the 
person firing it, so that a person 
standing near the margin of a pub- 
lic road and firing away from the 
road does not violate the statute. 
Scott v. State, 44 So. 544, 152 Ala. 
63. (2) But where a person sitting 
in the rear of a wagon traveling along 
the middle of a highway fired his 
gun to one side, he was guilty of dis- 
charging his gun across the road. 
Holley v. State, 63 So. 788, 9 Ala.App. 
33. (3) In other words, firing across 
only a part of a road is sufficient to 
constitute the offense. Gaston v. 
State, 23 So. 682, 117 Ala. 162. 


[b] One shooting across a road is 
as guilty as one who stands on the 
highway and shoots. Com. v. Smith, 
268 S.W. 346, 206 Ky. 709. 


“Across” 1°C:3. p/ 91d. 
“Along” 2 C.J. p 1160. 
“On” 46 C.J. p. 1095. 


21. Rumph vy. State, 45 S.E. 1002, 
119 Ga. 123; Ferguson v. State, 58 S. 
BE. 57, 1 Ga.App. 841. 


22. See cases infra this note. 


[a] Streets and sidewalks of an 
incorporated town or city (1) may be 
public roads within the statute. Gas- 
ton v. State, 23 So. 682, 117 Ala. 162. 
(2) But where the discharging of a 
deadly weapon on a public highway 
and the discharging of firearms in a 
city or town are entirely distinct of- 
fenses, the term “highway” has refer- 
ence to a highway outside of munic- 
ipalities. Com. v. Vanmeter, 221 S. 
Wire Sti escvam ode 


{b] Public highway established 
by prescription, as well as one estab- 
lished by order of court, is within 
the meaning of the statute. Com. v. 
Smith, 268 S.W. 346, 206 Ky. 709; 


68 [68 C.J.] 
Within limits of municipality. The discharge of 
firearms or other implements on the streets or within 
the limits of a town or other municipal corporation 
is prohibited in some jurisdictions.?* It is the act 
of shooting which prohibitory legislation of this 
character is designed to punish,?4* and consequent- 
ly it is immaterial whether the shot misses or takes 
effect.2° If the prohibition is directed against the 
discharge of firearms without reasonable cause, the 
want of reasonable cause is necessary to constitute 
the complete offense.?® The specific offense of shoot- 
ing at a target within the limits of a municipal cor- 
poration?’ consists of two elements: the shooting 
must be at a target,?® and it must be within the cor- 
porate limits.?° 


Shooting at a person®® has been made a specific of- 
fense by statute in some jurisdictions.*! Intent to 
hit, injure or kill may or may not? be material in the 
commission of this offense, depending on the con- 


WEAPONS 


ee 
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struction given to the particular statute. Since 
shooting at a person implies an intent to hit him, 
it has been held that the nature of the load in the 
weapon may be important in determining the in- 
tent.°2 Where absence of malice is, under the stat- 
ute, an ingredient of the offense,*+ a malicious shoot- 
ing does not violate the statute;?° but it was sufii- 
cient, to constitute the offense, where it appeared 
that the accused held the firearm pointed directly at 
a car loaded with passengers, and deliberately fired 
it.2 Maiming is not an offense included in the spe- 
cifie erime of shooting with intent to kill.37 


[§ 77] 2. Defenses. It is a good defense to a 
prosecution for shooting a firearm to show the ex- 
istence of a reasonable cause or excuse for the 
shooting.*& The fact that the shooting was acciden- 
tal,?° or was done in lawful self-defense*® or in the 
protection of life*t or property,*? or in the enforce- 
ment of the law,*#3 is a defense in some jurisdictions, 


Com: v. Terry, 86 S.W. 519, 1133, 27 
Ky.L. 684, 686. 

{c] Public road many years open 
for public travel, and a place where 
the public has a right to go and be at 
all hours of the day, is in no sense 
a private road or place but is a public 
place, within the meaning of a Stat- 
ute making it a misdemeanor for any 
person to willfully discharge any 
species of firearm in any public place. 
ney VenbSUalen ck OO Ol ou Olek Cire 

[d} Well-defined road in front of 
a store, the road having been used 
generally by the public for more than 
twenty years, held a “highway.” 
van v. Smith, 268 S.W. 346, 206 Ky. 

[e] Temporary turnout road 
which has not been acquired by the 
public is not a public road within the 
meaning of the statute. McDade v. 
State, 1 Sol 375, 95) Ala. 28: 


Cross references: 

Highway, road, and public road de- 
fined see Highways § 1. 

“Public place’ see Place § 12. 


Public road, within the meaning of 
exceptions in statutes prohibit- 
ing the carrying or possession of 
weapons, as constituting: 

One’s own premises see supra § 43. 


One’s place of business see supra 
§ 49. 


23. See statutory provisions. 

[a] “Lown” is a generic word, 
and a statute making it an offense 
to shoot a firearm in a “town or vil- 
lage’ includes a city. Flinn vy. State, 


24 Ind. 286. See Towns § 2. 
[b] In Pennsylvania, (1) the Act 
OfeeAphilnts. L908. Ps Ten 198) iClsiie. 


S. § 488), makes it unlawful to dis- 
charge on the streets of any city or 
borough a Flobert rifle, air gun, 
spring gun, or any implement which 
impels with force a metal pellet of 
any kind. (2) The Act of April 9, 
1760, § 7 (18 PB. S. § 3221), providing 
“That no person whatsoever shall 
presume to shoot at, or kill with a 
firearm, any pigeon, dove, partridge 
or other fowl, in the open streets of 
the city of Philadelphia or in the gar- 
den, orchards and enclosures adjoin- 
ing upon and belonging to any of the 
dwelling-houses within the limits of 
the said city, or suburbs thereof, or 
any of the boroughs or towns within 
this province,” was still in force in 
1869. Com. v. Borden, 61 Pa. 272, 277. 


[c] Title of act should express its 


object, and hence a prosecution for 
firing a revolver in a city street can- 
not be had under an act whose title 
limits the act to the preservation of 
forests, streams, and certain animals, 
birds, and fishes. State v. Siers, 136 
S.E. 504, 103 W.Va. 34. 


24. Com. vy. Borden, 61 Pa. 272. 
25. Com. v. Borden, supra. 


[a] “The penalty [under a statute 
making it unlawful to shoot at or kill 
any pigeon, dove, partridge, or other 
fowl] is therefore to be measured by 
the number of shots, and not the 
number of birds killed. Many birds 
might be killed at a single shot.” 
Commonwealth v. Borden, 61 Pa. 272, 
277. 


26. Philadelphia v. Wards, 1 Phila. 
Bani Sait: 
27. See statutory provisions. 


28. Widmer v. State, 142 N.E. 145, 
109 Ohio St. 236. 

[a] Qne who discharged his gun 
at kingfishers attacking his ponds 
wherein he was raising goldfish, to 
kill the birds or drive them away, 
held not to have violated Gen. Code, 
§ 2635, punishing shooting or firing at 
a target. Widmer v. State, 142 N.E. 
145, 109 Ohio St. 236. 


29. Deal v. Garaux Bros. Co., 181 
N.E. 920, 42 Ohio App. 191. 


30. Assault with intent to kill see 
Homicide §§ 158-188. 

31. See statutory provisions. 

S2. See cases infra this note. 

[a] In Philippimes the shooting 
with intent to kill the person fired 
upon is more than merely the offense 
of discharging a firearm, and may 
constitute the offense of frustrated 
murder. People v. Mabug-at, 51 Phil- 
ippine 967. Frustrated homicide de- 
fined see Homicide §§ 1538-154. 


33. Allen v. State, 28 Ga. 395, 73 
Am.D. 760. 


[a] One does not shoot at anoth- 
er when he shoots at ‘‘something” 
which has collided with his vehicle 
and the night is so dark that he does 
not know whether the object is hu- 
man or inanimate. Chapman vy. State, 
68 S.B. 271, 7 Ga.App. 820. 

34. See statutory provisions. 


35. People v. Peterson, 131 N.W. 
153, 166 Mich. 10; People v. McCully, 
65 N.W. 234, 107 Mich. 343; People 
v. Chappell, 27 Mich. 486. 

36. People v. Kreidler, 147 N.W. 
559, 180 Mich. 654. 


37. State v. Mattison, 100 N.W. 
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38. Philadelphia v. Wards, 1 Phila. 
(Pa.) 517 (ordinance forbidding the 
discharge of firearms “wantonly and 
without reasonable cause’); Town 
Council of Chesterfield v. Ratliff, 30 S. 
E. 593, 52 S.C. 563, 41 L.R.A. 5038 Cordi- 
nance prohibiting the shooting of fire- 
arms within the corporate limits of 
a town without a reasonable excuse 
for doing so). , 

29. Sellers yv. State, 61 So. 485, 7 
Ala.App. 78. 

[a] When no defense.—An acci- 
dental shooting is as unlawful as any 
other kind where the offender was 
negligent in not discovering that the 
firearm, believed by him to be unload- 
ed, was loaded. Gaston v. State, 23 
So. 682, 117 Ala. 162. 


40. Sellers v. State, 61 So. 485, 7 
Ala.App. 78. 

41. ‘City of Lancaster v. Baer, 5 
Lane.Bar. (Pa.) Dee. 6, 1873 (“It cer- 
tainly never was intended that a citi- 
zen who would fire off a gun to kill 
and destroy a rabid dog or cat, or a 
mad bullock in our streets, within the 
city limits, should be fined and made 
to pay $1 and costs, for performing a 
deed so noble and so beneficial to all 
our citizens’). 

42. See cases infra this note. 


[a] Cat attacking chickens.—City 
of Lancaster v. Baer,- 5 Lane.Bar. 
(Pa.) Dee. 6, 1873. 

[b] Rabbit damaging cornfiela.— 
Town Council of Chesterfield v. Rat- 
liff, 30 S.E. 593; 52 S.C. 5635 44) L.ReAS 
503. 

[ec] Killing degs. — An ordinance 
forbidding the discharge of firearms 
may be readily construed in a manner 
entirely consistent with a _ statute 
making it lawful to kill any dog 
caught in the act of worrying, maim- 
ing, or killing any sheep or other 
domestic animal. State v. Wolff, 155 
N.W. 165, 173 Iowa 187. 


43. Com. v. Brenizer, 37 Pa.Co. 615, 
19 Pa.Dist. 165. 


{a] Frustrating prisoner’s escape. 
—‘A sheriff, in taking a convicted 
murderer along the main street, to 
confine him in jail, may find it neces- 
sary to use a firearm to prevent an es- 
cape, but a discharge of his pistol 
would not violate the act [making it 
unlawful to discharge a firearm, etc., 
on the streets of a city].’’ Com. v. 
Brenizer, 37 Pa.Co. 615, 617, 19 Pas 
Dist. 165. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


$§ 77-80] 


unless done unnecessarily,** recklessly,*® or negli- 
It is no defense, however, that accused 
believed the firearm to be unloaded, if he was negli- 
gent in not ascertaining its real condition;*" nor is 
it any defense that he discharged the weapon on the 
premises of another with the latter’s 


[§ 78] 3. Indictment or Information.*® 
the case of indictments for other crimes,®° an in- 
dictment for shooting a firearm must adequately 
charge the commission of the offense,®! and, if it is 
necessary to constitute the offense that the shoot- 
ing be willful, wanton, or malicious, the indictment 
Under some statutes, it must 
also charge that the shooting was unlawful,®? and 
must negative accused’s ownership of the property 
That an indictment in the language of 
the statute is sufficient is generally®® but not invari- 


+ 46 
gently. 


must so charge. De 


fired upon.®4 


ably true.®® 
[§ 79] 4. Evidence.5? 


{b] Enforcing quarantine for 
degs.—An agent of a state board 
which had adopted an order of quar- 
antine for dogs pursuant to a statute 
authorizing the shooting of dogs run- 
ning at large in violation ef the quar- 
antine was guilty of no offense when 
he shot such a dog on the streets of a 
city, though a statute prohibited the 
discharge of firearms, etc., on the 
streets. Com. v. Brenizer, 37 Pa.Co. 
615, 19 Pa.Dist. 165. 

44. Com. v. Brenizer, supra. 

[a] Where dog, which had killed 
accused’s cat, was found several days 
Jater on the premises of the accused 
and was thereupon shot and killed by 
him, 2 conviction was proper. State 
v. Wolff, 155 N.W. 165, 173 Iowa 187. 

45. Com. v. Brenizer, 37 Pa.Co. 615, 
19 Pa.Dist. 165. 

“Recklessly” 53 C.J. p 551. 

46. Com. v. Brenizer, 37 Pa.Co. 615, 
19 Pa.Dist. 165. 

“Negligently” 45 C.J. p 1373. 

Civil liability for negligent shooting 
see infra § 87. 

47. Gaston v. State, 23 So. 682, 117 
Ala. 162. 

48. Rumph v. State, 45 S.E. 1002, 
In9SGas 123. 

49. Genorally see Indictments and 
Informations 31 C.J. p 548. 

50. See Indictments and Informa- 
tions §§ 238-271. 


51. Fla.—Taylor v. State, 64 So. 
454, 67 Fla. 127. 
Kan.—Cottonwood Falls v. Smith, 


13 P. 576, 36 Kan. 401. 


La.—State v. Campbell, 19 So. 945, 
48 La.Ann. 781. 


oe vy. Rhodus, 65 Mo.App. 
ie 
82 S.W.(2d) 


Tex.—Allen v. State, 
$545 1:16) Tex Or. 15. 


[a] Names of the persons in a 
dwelling house or school room need 
not be set out in an indictment under 
a statute prohibiting the shooting at 
any such house when any persons are 
lawfully therein. State v. Campbell, 
19 So. 945, 48 La.Ann. 781. 

[b] That accused “did shoot” a 
named person ‘necessarily implies 
that he shot at him, and is suffi- 
cient under a statute which uses the 


words “shoot at.” State v. Vaughn, 
26 Mo. 29. 

52. Ferguson v. State, 58 S.E. 57, 1 
Ga.App. 841; Allen v. State, 32 S.W. 


(2d) 854, 116 Tex.Cr. 15. 
[a] Charge held sufficient.—An in- 
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permission.*® 


As 


in 


or highway.®* 
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the one hand to introduce evidence bearing on any 
defense he may have,°® while on the other hand the 
prosecution must prove all the material allegations 
and elements®® by the necessary quantum®® of com- 
petent, relevant, and material evidence ;°* and under 
some statutes the state’s proof must negative the 
statutory exceptions and provisos.®? 
ecutions for discharging a firearm on or across a 
public road or highway, evidence which does not 
show that it is a publie road is insufficient to sustain 
a conviction,®? but undisputed testimony that it is 
a public road, used by the public is sufficient to 
show at least prima facie that it is a public road 


Thus, in pros- 


[§ 80] 5. Trial,®> Punishment,°® and Review.*°? 
Whether there is a reasonable excuse for the shoot- 
ing is a question of fact for the jury to determine 


under all the circumstances of each case®® and un- 


The accused is entitled on 


formation charging that defendant did 
wantonly and maliciously shoot at 
and into the dwelling house of E., 
“then and there being used and oc- 
cupied,” held sufficient. Taylor v. 
State, 64 So. 454, 67 Fla. 127. 

Charging willfulness o1 malicious- 
ness generally see Indictments and 
Informations § 245. 

53. Brewer v. State, 74 So. 764, 15 
Ala.App. 681; Sellers v. State, 61 So. 
485, 7 Ala.App. 78. 

Necessity of alleging unlawfulness 
generally see Indictments and Infor- 
mations §§ 251, 252. 

54. Brewer v. State, 74 So. 764, 15 
Ala.App. 781. 

Negativing 
and, provisos: 
By evidence: 

Generally see Criminal Law § 999. 


In prosecutions for shooting fire- 
arms see infra § 79. 


In indictment generally see Indict- 
ments and Informations §§ 269, 270. 


55. See Indictments and Informa- 
tions §§ 258-267. 


56. Sellers v. State, 61 So. 485, 7 
Ala.App. 78. 


[a] Indictment held insufficient.— 
The statute does not make it a misde- 
meanor to shoot into a dwelling house 
accidentally or in the lawful exercise 
of the right of self-defense, and hence 
an indictment in the language of the 
statute, not charging that the shoot- 
ing was done unlawfully, was insuf- 
ficient. Sellers v. State, 61 So. 485, 
7 Ala.App. 78. 

57. Evidence in criminal prosecu- 
tions generally see Criminal Law §§ 
947-1999. 

58. Gaston v. State, 23 So. 682, 117 
Ala. 162; State v. Nugent, 40 So. 581, 
116 Wa. 99. 

Defenses see supra § 77. 

59. Ferguson v. State, 58 S.E. 57, 
1 Ga.App. 841. 

60. See cases 


statutory exceptions 


infra this note. 


[a] Evidence held sufficient.—In 
prosecutions for: (1) Disturbing the 
peace. Spiars v. State, 50 S.W. 947, 


40 Tex.Cr. 437. (2) Shooting at an- 
other. U.S. v. Addison, 10 Philippine 
23 (3) Shooting at or into dwell- 
ing. house. Holmes v. State, 94 S.E. 
69, 21 Ga.App. 150; State v. Moss, 168 
N.W. 164, 185 Towa’ 158; State v. 
Woolsey, (Mo.) 33 S.W.(2d) 955. (4) 
Shooting on highway. Chapman v. 
State, 68 S.E. 271, 7 Ga.App. 820. 


[b] Bvidence held insufficient.— 


In prosecutions for: (1) Disturbing 
the peace. Stanclift v. U. S., 139 F. 
806, 71 C.C.A. 570 [rev 82 S.W. 882, 
5 Ind.T. 486]; Christopherson v. State, 
181 S.W. 454, 78 Tex.Cr. 405. (2) 
Shooting across highway. Johnson v. 
State, 17 So. 99, 105 Ala. 113. 


Begree of proof: 
Generally see Criminal Law § 1559. 


Proof beyond reasonable doubt see 
Criminal Law § 1590. 


61. See cases infra this note. 


[a] TNlustrations.—In a _ prosecu- 
tion for maliciously shooting into an 
occupied house, (1) testimony as to 
the circumstances, but not the merits, 
of a previous difficulty between the 
accused and a person in the house is 
relevant to show motive (Sutton v. 
State, 59 So. 893, 64 Fla. 120), and (2) 
testimony as to whether occupants of 
the house were struck by the shots 
fired is also relevant (Sutton v. State, 
supra), but (3) testimony that a per- 
son with accused was shot from the 
house, and that persons in it were 
drinking, is immaterial (Sutton v. 
State, supra). (4) Ina prosecution 
for unlawfully discharging a deadly 
weapon in a settlement, evidence dis- 
closing defendant’s conduct .at and 
subsequent to the commission of the 
crime held competent. State v. Bustil- 
los, 7 P.(2d) 296, 36 N.M. 30. (5) In : 
a prosecution for earelessly using 
firearms, where it appeared that the 
accused shot one of his two com- 
panions, testimony that the accused, 
just before the shooting, had pointed 
the gun at his other companion was 
admissible as part of the res geste to 
show the necessary absence of malice. 
People v. Dudley, 90 N.W. 1058, 131 
Mich. 261. 


62. Ferguson v. State, 58 S.E. 57, 
1 Ga.App. “S41, 
Negativing 
and provisos: 
By evidence see generally Criminal 
Law § 999. 

In accusation or charge see Indict- 
ments and Informations §§ 269, 270. 
63. Johnson vy. State, 17 So. $9, 103 

Ala. 113. 

64. Chapman v. State, 68 S.B. 271, 

7 Ga.App. 820 [cit Clev eland v. State, 

60 S.E. 801, 4 Ga.App. 62]. 


65. Generall see Criminal La 
2000-2614. y ee 


66. that d see Criminal Law §§ 
3186-3257. 


67. Generally see Criminal Law §§ 
3258-3778. 


68 Town Council of Chesterfield v. 


statutory exceptions 
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der such appropriate instructions®® as the evidence 
may warrant.’° If accused is convicted or pleads 
guilty, he should thereupon be sentenced according 
to law,71 but if the sentence is erroneous or if the 
punishment, whether consisting of a fine or imprison- 
ment, or both, is excessive,’* the judgment may be 
reversed or the punishment modified by an appellate 
court.72 Where a person has been convicted for 
shooting a firearm in violation of an ordinance of a 
municipality which has been empowered by the 
legislature to forbid the discharge of firearms, and 
the record on review does not contain the ordinance 
in question, the court will presume that the munic- 
ipality acted within its delegated power."* 


[§ 81] D. Sale, Gift, or Loan of Weapons."® It 
is an offense in a number of jurisdictions to sell, lend, 
or give firearms or other weapons, to any unauthor- 
ized person, some statutes making it unlawful to 
engage in the business of a dealer in such weap- 
ons without a license, and others forbidding a sale, 
gift, or loan even though it is not made by a regular 
dealer in the proscribed weapons.?® Except where 
its sale, gift, or loan is specifically prohibited, a toy 
weapon is ordinarily not within the purview of the 
statute.?7 The term “minor” to whom weapons can- 
not be sold, given or lent,*® has a well defined signifi- 
cation. Where the statute prohibits a sale of a weap- 
on to any person without legal authority to carry it, 
whether the weapon was bought for the purpose of 
carrying it lawfully is a question to be determined 
upon the facts of the particular case.*® A single 


Ratliff, 30 S.E. 598, 52 S.C. 568, 41 [a] 


L.R.A. 503. 
69. State v. Wolff, 155 N.W. 165, 
173 Iowa 187; Violett v. Com., 72 S.W. 
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Toy pistol which shoots paper 
caps composed of mercury, glass, and ane 
a minute amount of nitroglycerine is 
not a violation of an ordinance pro- 
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[§§ 80-84 


isolated transaction may constitute a violation of the 
statute.®° 


[§ 82] E. Other Offenses—1. In General. Par- 
ticular acts involving weapons may give rise also 
to certain other offenses,’ including those mention- 
ed below.®? 


[§ 83] 2. Employing Armed Men. As used in a 
statute making it unlawful to organize, maintain, 
and employ an armed body of men,** the word ‘‘em- 
ploy” is not used in its restricted sense to import the 
act of hiring or the existence of the relation of mas- 
ter and servant, but is to be understood more broad- 
ly as meaning to make use of an armed body of men 
as an instrument or agency to accomplish some spe- 
cifie purpose.** To constitute the offense, all the 
members of the group need not be armed, it being 
sufficient if any considerable number of them are 
armed, and are being aided and abetted in their un- 
lawful purpose by the others.*® If the evidence is 
in conflict, it is for the jury to determine the facts 
with reference to the alleged employment of the 
men by the accused,®® their condition of being arm- 
ed or unarmed,®’? and the nature of their mission.§$ 


[§ 84] 3. Drilling or Parading With Arms. In 
statutes making it a criminal offense to drill or 
parade with firearms,®® the firearms contemplated by 
the statutes include disabled firearms, which can- 
not: be used to discharge a missile by means of gun- 
powder or any other explosive, where the disability 
is not apparent to the ordinary observer.°®° Wheth- 

4 


single act may be sufficient, [for] 
ss if a party makes ali the neces- 
sary preparations to carry on the 
business, holds himself out for the 


1 gay. Uy 1720. hibiting the sale of toy pistols in] business, solicits trade, and makes 
® Wricht State, 145 S.E. 907 which powder can be exploded. City]|one sale, intending to continue the 
70. rile. Ve aie ce Too lsee of Rome y. Foot, 162 N.Y.S. 781, 175| business, he is engaged in or carrying 

39 Ga.App. 10; ate Vv. o0tsey, | App.Div. 459 [aff 119 N.E. 1032, 223]on the business, within the meaning 


(Mo.) 33 S.W.(2d) 955. 


71. U.S. v. Andrada, 5 Philippine 
464. 
[a] In Philippines, where accused, 


having been charged with frustrated 
homicide, is convicted of the included 
offense of discharge of firearms, and 
there is one aggravating circumstance 
and no extenuating circumstances, he 
must be punished in the maximum de- 
gree. U.S. v. Andrada, 5 Philippine 
464. , 

Sentence or judgment generally see 
Criminal Law §§ 3000-3149. 

72. See cases infra this note. 

[a] Fine of one hundred dollars 
upon conviction for discharging fire- 
arm on public street held excessive, 
and was reduced to twenty-five dol- 


lars. Rose v. State, (Okl1.Cr.) 6 P.(2d) 
1072. 
[b] Fine of two hundred fifty dol. 


lars and thirty days in jail for dis- 
charging firearm in public place held 
excessive and subject to modification, 
Turner v. State, 242 P. 1053, 33 Okl. 
Cre ons 


73. Taylor v. State, 64 So. 454, 67 
Fla. 127. 
74 City of Cottonwood Falls v. 


Smith, 13°P: 376, 36 Kan. 401. 

75. Power to license, tax, or pro- 
hibit see supra § 9. 

Civil liability for sale, gift, or loan 
see infra §§ 95-99. 

76. See statutory provisions. 

77. Bryson v. Gamage, [1907] 2 K. 
IS6S0y 2s Cox G:C, 515. 


N.Y. 555]. 


[b] An air pistol, if a mere toy, 
is not included in the Pistols Act 
(1903) (3 Edw. VII ¢c 18), prohibiting 
the sale of a pistol without the pro- 
duction of a license, and hence, to 
sustain a conviction for selling an air 
pistol, the magistrate must find that it 
is not a toy, but a weapon from which 
a shot, bullet, or other missile can be 
discharged. Bryson .v. Gamage, 
[LOOR TAK Bi6s02iNCox CC 15. 


78. State v. Callicutt, 1 lea 
(Tenn.) 714. 
[a] Indictment charging in lan- 


guage of statute may be sufficient 
even though it does not aver the age 
of the minor. State v. Callicutt, 1 Lea 
(Tenn.) 714. See also Indictments 
and Informations §§ 172, 258-267. 


“Minor” see Infants § 2. 


79. People v. Vélez-Ruiz, 37 Porto 
Rico 863. 


80. Morningstar v. State, 33 So. 
485, 185 Ala. 66. See People v. Vélez- 
Ruiz, 37 Porto Rico 868. 


[a] “To engage in or carry on a 
business, within the meaning of the 
statute [making it unlawful to engage 
in or carry on the business of a dealer 
in pistols without a license], is to 
pursue an, occupation or employment 
as a livelihood, or as a source of 
profit. : Doing a single act, 
pertaining to a particular business, 
will not be considered . engag- 
ing in or carrying on the business, yet 
a series of such acts would be so con- 
sidered. However, . . 


of the law.” Morningstar v. State, 
33 So. 485, 135 Ala. 66. 


_ (b] “A man lends a pistol,” with- 
in the meaning of the act [making it 
unlawful to sell, give, or lend a pistol 
to any male minor], “when, having in 
his drawer and under his control the 
pistol of an absent owner, on the ap- 
plication of a male minor to lend him 
the pistol, he permits him to take it 
from the drawer and carry it away, 
directing him that it should be re- 
turned within a certain short period, 
at the expiration of which time the 
owner was expected to return and call 


aa8 it.” Coleman v, State, 32 Ala. 581, 
81. See statutory provisions. 
82. See infra §§ 83, 84. 
83. See statutory provisions. 
84. State v. Gohl, 90 P. 259, 46 
eee 408. See also Employ, 20 C.J. p 


[a] If accused caused an armed 
body of men to assemble, and took 
them down the bay in a launch for the 
purpose of intimidating the master of 
a schooner and removing part of the 
crew, he was guilty. State v. Gohl, 90 
P. 259, 46 Wash. 408. 


85. State v. Gohl, supra. 
86. State v. Gohl, supra. 
87. State v. Gohl, supra, 
88. State v. Gohl, supra. 
89. See supra § 9. 

90. 


Com. v. Murphy, 44 N.E. 138, 
6. 


a!166 Mass. 171, 32 L.R.A. 60 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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er or not the weapon in controversy is a firearm with- 
in the intent of the statutes is a question for the 
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court.®t 


IV. PENALTIES®? AND FORFEITURES®? 


[§ 85] Although occasionally held unconstitution- 
al,°* legislation defining the offenses discussed in 
this title sometimes provides for the forfeiture or 
confiscation of the weapons involved,®® and it may be 
the legislature’s intention that the mere commission 
of the offense shall work a forfeiture,®* and that a 
judicial proceeding establishing a violation of the 
law or resulting in a conviction therefor shall not 
be required as a condition precedent.°? Authority 
for the forfeiture or confiscation of a weapon, how- 
ever, must be derived from the general law of the 
state;°° the officials of a municipal corporation, for 
example, cannot lawfully provide for the forfeiture 
of a weapon carried in violation of a municipal or- 
dinance, where neither the legislature nor the con- 
stitution of the state has empowered them to affix 
the penalty of a forfeiture;®°® and similarly it is 
held that where an ordinance is entirely silent as to 
the confiscation of a weapon, a court is in error in 


ordering its confiscation.1 Although the court has 
erred, a defendant feeling aggrieved by the refusal 
to return a weapon may proceed according to the 
forms of law, and take the necessary steps to have 
the refusal to return the weapon reviewed in the 
proper court.2, Mandamus* has been held to be a 
proper remedy to compel the return of a weapon, 
where there is no question as to its ownership.* 
Whether or not a statute would be constitutional as 
against the innocent owner of a weapon if it au-. 
thorized the forfeiture of the weapon found in the 
possession of a thief or other person who had taken | 
it without the owner’s knowledge or consent has been 
raised but was not decided except inferentially.® 

In any event, statutes authorizing the confiscation 
of weapons or the libeling of forfeited property can- 
not be successfully invoked to justify the with- 
holding of a weapon from the owner in the absence 
of a compliance with the statutory requirements.® 


V. CIVIL LIABILITY FOR NEGLIGENT OR ILLEGAL USE, SALE, GIFT, LOAN, OR 
MANUFACTURE 


[§ 86] A. In General. It has been broadly stat- 
ed that the rules of law governing civil actions for 
injuries caused by the discharge of firearms are not 
different from the rules governing actions for any 
injuries claimed to have been inflicted by negli- 
gence." 


[a] Reason for rule.—“So far as; Leopard, supra. 
appearance went, it was a parade with ae 


City of Chicago vy. Holmes, 226 


[§ 87] B. Use—1. Cause or Right of Action’— 
a. Negligent Use.? With regard to the earrying or 
handling of firearms, the law requires reasonable? 
or ordinary care,'! or a degree of care commensu- 
rate with the danger.12 Firearms, however, are dan- 


Mass. 489. 
7% Per Lively, P., in Koontz v. 


firearms which were efficient for use. 
To the public eye, it was a parade 
in direct violation of the statute. The 
men who carried these weapons could 
not actually fire them, but it would 
be generally supposed that they could. 
With the exception of the danger of 
being actually shot down, all the evils 
which the statute was intended to 
remedy still existed.” Com. v. Mur- 
phy, 44 N.E. 138, 139, 166 Mass. 171, 
32 L.R.A. 606. 
91. Com. v. Murphy, supra. 


92. Penalties generally see Fines, 
Forfeitures, and Penalties §§ 72-161. 


93. Forfeitures generally see Fines, 
Forfeitures, and Penalties §§ 43-71. 


94. Leatherwood v. State, 6 Tex. 


App. 244; Jennings v. State, 5 Tex. 
App. 298. 
[a] Reason for rule.—‘‘The Legis- 


lature has not the power by 
legislation to take a citizen’s arms 
away from him. One of his most 
sacred rights is that of having arms 
for his own defense and that of the 
state. This right is one of the surest 
safeguards of liberty and self-preser- 
vation.” Jennings v. State, 5 Tex. 
App. 298, 300. 

95. See statutory provisions. 

96. McConathy v. Deck, 83 P. 135, 
34 Colo. 461, 4 L.R.A.N.S. 358, 7 Ann. 
Cas. 896. 

97. Necessity of judicial determi- 
nation generally see Fines, Forfei- 
tures, and Penalties §§ 53, 65. 

98. Pacheco v. Municipal Judge of 
San Juan, 32 Porto Rico 822; City 
Council of Abbeville v. Leopard, 39 S. 
248, 6LUS.C; 99. 


99. 


City Council of Abbeville v. 


Ill.App. 407. 

2. People v. Carfano, 202 N.Y.S. 
223, 207 App.Div. ois {poppeal dism 
144 N.E. 886, 238 N.Y. 549]. 


SI Neg Sona & see oe 88 C.J. 
p : 


4 Pacheco v. Municipal Judge of 
San Juan, 32 Porto Rico 822. See 
Mandamus § 63. 

[a] Reason for rule—The court 
has no power, discretionary or other- 
wise, to confiscate property of the ac- 
cused after his acquittal, in the ab- 
sence of statutory authority. Pache- 
co v. Municipal Judge of San Juan, 
32 Porto Rico 822. 


5. See Boston Five Cents Sav. 
Bank v. Searles, 130 N.E. 91, 237 Mass. 
489 (where, in leaving this question 
open because not necessary to the 
decision, the court said: ‘No pre- 
sumption can be made in favor of an 
intention on the part of the Legisla- 
ture to declare forfeited lawful prop- 
erty of an innocent third person, of 
possession of which he is deprived by 
what appears to have been a theft’’). 


6. Boston Five Cents Sav. Bank v. 
Searles, supra. 

[a] Police officer, who is a prop- 
erty clerk of the police department, 
cannot justify his conversion \of a 
bank’s revolver illegally carried by 
a person who had apparently stolen 
it from the bank, there being no com- 
pliance with the statute providing 
that confiscated weapons shall be for- 
warded by the authority of the court 
to the chief of the district police, who 
shall notify the court of the receipt of 
a confiscated weapon and may then 
sell or destroy it, Boston Five Cents 
Sav. Bank v. Searles, 130 N.E. 91, 237 


Whitney, 153 S.B. 797, 798, 109 W.Va. 
ate. pas generally Negligence 45 C. 
p 


es See generally Actions §§ 1-23, 


9. Wrongful death generally: 
Civil liability see Death §§ 47-57. 
Criminal liability see Homicide §§ 

136-142. 

10. Webster v. Seavey, 138 A. 541, 
83 N.H. 60, 53 A.B.R. 1202. 


[a] Thus, though hunter may not 
reasonably anticipate presence of man 
in woods, he must use reasonable care 
to identify object assumed to be deer 
before firing. Webster v. Seavey, 138 
A. 541, 83 N.H. 60, 538 A.L.R. 1202. 

11. Ark.—Manning y. Jones, 
S.W. 791, 95 Ark. 359. 

Cal.— Rudd v. Byrnes, 105 P. 957, 
156 Cal. 636, 26 L.R.A.N.S. 134, 20 Ann. 
Cas. 124. 

Mo.—McLaughlin v. Marlatt, 246 
S.W. 548, 296 Mo. 656; Atchison Vv. 
Procise, (App.) 24 S.W. (2a) 187. 

Okl.—O’Barr v. U. S., 105 P. 988, 8 
OK1.Cr. Bt 139 Am.S.R. 959. 


129 


153 S.E. 


797, 109 W.Va. 114. 
Ordinary care: 

Defined see Negligence § 52 [eit 
Koontz v. Whitney, 153 S.E. 797, 
109 W.Va. 114]. 

Standard of duty generally see Negli- 
gence § 51. 

12. Ala—American Ry. Express 

Co. v. Tait, 100 So. 328, 211 Ala. 348. 
Mo.—McLaughlin vy. Marlatt, 246 S. 

W. 548, 296 Mo. 656. 
N.C.—Brittingham v. Stadiem, 66 
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gerous instrumentalities,t? and since their posses- 
sion or use is attended by extraordinary dangers,'* 
a person having firearms in the vicinity of others 
is bound to exercise extraordinary care,t® some- 
times described as the utmost care'® or a very?” high 


SEIDG GIP NEB VOIR EOS AEE 

Okl.—O’Barr v. U. S., 105 P. 988, 3 
OkiCrs 3195 13:9) Am.S.R. 959: 

Or.—Gibson v. Payne, .154 P. 422, 
79 Or. 101, Ann.Cas.1918C 383. 

W.Va.—Koontz v. Whitney, 153 S.E. 
797, 109 W.Va. 114. 

Wis.—Harper v. Holcomb, 130 N.W. 
1128, 146 Wis. 183. 

“The circumstances increase the 
degree of care; the care is always 
commensurate with the danger likely 
to be produced by negligence. ‘The 
test of care is not whether in degree 
it should be slight, ordinary, or ex- 
treme care, but commensurate care, 
due care under the circumstances.’ ”’ 
Koontz v. Whitney, 153 S.E. 797, 798, 
109 W.Va. 114: 

Duty of care commensurate with 
danger generally see Negligence §8§ 67, 
263, 264, 266. 

13. Ala.—American Ry. Express 
Co. v. Tait, 100 So. 328, 211 Ala. 348. 

Cal.—Szasz v. Joyland Co., 257 P. 
871, 84 Cal.App. 259. 

Minn.—Corn v. Sheppard, 229 N.W. 
869, 179 Minn. 490. 

Or,—Gibson v. Payne, 154 P. 422,79 
Or. 101, Ann.Cas.1918C 383. 

Eng.—Dixon v. Bell, 5 M.&S. 198, 
105 Reprint 1023, 1 Stark. 287, 2 E.C. 
L. 114, 17 Rev.Rep. 308. 

14 State v. Cunningham, 65 So. 
115, 107 Miss. 140, 51 L.R.A.N.S. 1179; 
McLaughlin v. Marlatt, 246 S.W. 548, 


296 Mo. 656; Mcebus v. Becker, 46 N 
J.Law 41. = 
15, Conn.—Welch v. Durand, 36 


Conn. 182, 4 Am-R. 55. 

Miss.—State v. Cunningham, 65 So. 
115, 107% Miss. 140,51 ..R-A.N.S. 1179. 

N.J.—Mecebus vy. Becker, 46 N.J.Law 
41. 

Pa.—Haines v. Kreeger, 25 Pa.Dist. 
62, 43 Pa.Co. 492. 


W.Va.—Koontz v. Whitney, 153 S.E. 
797, 109 W.Va. 114. 

B.C.—Bayley v. Love, 34 B.C. 195, 
[1924] 3 Dom.L.R. 1093, 3 West. Wkly. 
155. 


“The duty which a person, lawfully 
carrying firearms owes to others is 
not different from that which is im- 
posed on all who have control of any 
hurtful thing, except in the degree of 
care to be exercised. As firearms are 
more than ordinarily dangerous when 
loaded, those who handle them are 
bound to use more than ordinary care 
to prevent injury to others.” Mcebus 
v. Becker, 46 N.J.Law 41, 44 [quot 
Petry v. Hopping, 118 A. 105, 107, 97 
N.J.Law 418]. 

16. Dixon v. Bell, 5 M.&S. 198, 105 
Reprint 1023, 1 Stark. 287, 2 H.C.L. 
114, 17 Rev.Rep. 308. 

[a] Other statements.—(1) Great 
eare. Szasz v. Joyland Co., 257 P. 871, 
84 Cal.App. 259. (2) Utmost caution. 
Brittingham v. Stadiem, 66 S.E. 128, 
151 N.C. 299 [quot Mattson v. Minn. 
& N. W. R. Co., 104 N.W. 4438, 95 Minn. 
477, 111 Am.S.R. 483, 70 L.R.A. 503]. 


17. McLaughlin v. Marlatt, 246 S. 
W. 548, 296 Mo. 656; Atchison v. Pro- 
cise, (Mo.App.) 24 S.W.(2d) 187; 
Lindh v. Protective Motor Service Co., 
GL IN GOS Balter 

18. Loreno v. Ross, 133 So. 251, 222 
Ala. 560s, Rudd vo Byrnes, 105) PP. 957; 
156 Cal. 636, 26 L.R.A.N.S. 134, 20 Ann. 
Cas. 124; Gerbino vy. Greenhut-Siegel- 


WEAPONS 


Cooper Co., 152 N.Y.S. 502, 165 App. 
Div. 763 [motion den 109 N.E. 1075, 
215 N.Y. 645]; Koontz v. Whitney, 153 
SE. 797; 109 W. Vas 114: 


[a] Highest degree of care is not 

owed. Koontz v. Whitney, 153 S.E. 
797, 109 W.Va. 114; Harper v. Hol- 
comb, 130 N.W. 1128, 146 Wis. 183. 
But see Mattson v. Minn. & N. W. R. 
Co., 104 N.W. 4438, 445, 95 Minn. 477, 
70 L.R.A. 508, 111 Am.S.R. 483 [quot 
Brittingham v. Stadiem, 66 S.E. 128, 
130, 151 N.C. 299] (‘‘the degree of care 
required of persoms having the pos- 
session and control of dangerous ex- 
plosives, such as firearms or dyna- 
mite, is of the highest. The utmost 
caution must be used in their care 
and custody, to the end that harm 
may not come to others from coming 
in contact with them’); State v. Cun- 
ningham, 65 So. 115, 118, 107 Miss. 140, 
51 L.R.A.N.S. 1179 (‘the highest de- 
gree of care is exacted of a person 
handling firearms. They are extra- 
ordinarily dangerous, and in using 
them extraordinary care should be 
exercised to prevent injury to others. 
We quote from Cooley on Torts (3d 
Ed.) p. 1232, as follows: ‘A high de- 
gree of care is necessary in the use 
or manipulation of loaded weapons in 
the presence or vicinity of other per- 
sons’”’). 

{b] In handling and exposing’ fire- 
arms for sale, a company conducting 
a department store and dealing, among 
other things, in sporting goods, in- 
eluding air rifles, one of which was 
discharged by a prospective customer 
and injured his companion, was re- 
quired to exercise a high degree of 
care to see that they were not load- 
ed when placed on its show table and 
exposed for sale, or thereafter, either 
by its own employees or by those vis- 
iting the store. Gerbino v. Greenhut- 
Siegel-Cooper Co., 152 N.Y.S. 502, 165 
App.Div. 763 [motion den 109 N.E. 
MOMS, olor ING lOO. 

19. Ala.—Loreno y. Ross, 133 So. 
251, 222 Ala. 567. 


Ark.—Manning v. 
tol Go Ark. aso0s 


Jones, 129 S.W. 


Cal.—Frazzini vy. Cable, 300 P. 121, 
114 Cal.App. 444. 
Kan.—Combs v. Thompson, 74 P. 


127, 68, kan.) 217. 
Minn.—Corn, v. Sheppard, 229 N.W. 
869, 179 Minn. 490. 


Okl.—Annear v. Swartz, 148 P. 706, 
46 Okl. 98, L.R.A.1915E 267. 


Pa.—Lindh v. Protective Motor 
Service Co., 164 A. 605, 310 Pa. 1; Win- 
ans Vv. Randolph, 32 A. 622, 169 Pa. 
606. 

R.I.—Hawksley v. Peace, 96 A. 856, 
88. RL 544,-L.R.A.1916D 1179. 
Tenn.—kKnott v. Wagner, 

155, 16 Lea 481. 


Vt.—Judd v. Ballard, 80 A. 96, 66 
Vt. 668. 

“The law affords a party a remedy, 
by civil action, to recover damages 
for an injury to his person or prop- 
erty, caused either directly or conse- 
quentially by the negligence, inadver- 
tence, or want of proper precaution 
on the part of another, although such 
injury may have been purely acci- 
dental and unintentional.” Knott v. 
Waener, 1 S.W. 155, 157, 16 Lea 
(Tenn.) 481. 

[a] “The test of liability is not 
whether the injury was accidentally 
inflicted, but whether the defendant 


1 S.W. 


vs 
ay 
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degree of eare,t® and if another is injured in his 
person or property as a result of the discharge of 
such firearms, even though the discharge is acciden- 
tal or unintentional, *® provided it is not unavoid- 
able,?° the person whose negligence?! is the proxi- 


was free from blame.” Judd v. Bal- 
lard, 30 A. 96, 97, 66 Vt. 668. To same 
effect Manning v. Jones, 129 S.W. 791, 


95 Ark. 359; Annear v. Swartz, 148 
RP. 706, 46 OK). 98, LeAR.ALoVo e267. 
[b] Illustraticns.—(1) Where an 


injury is inflicted by the negligent 
discharge of a toy cannon pointed to- 
ward pedestrians in a city, the 
person discharging it will not be re- 
lieved from liability because he did 
not intend to shoot the person injur- 
ed. Combs v. Thompson, 74 P. 1127, 
68 Kan. 277. (2) Evidence that de- 
fendant pointed pistol towards auto- 
mobile, in which deceased was sitting, 
without intention of shooting any 
one, supported finding of negligence 
in discharging gun. Frazzini v. Cable, 
300 P. 121, 114 Cal.App. 444. 

[ec] Form of action does not af- 
fect the rule as to liability for an in- 
jury accidentally inflicted with a 
weapon, for whether the action be 
trespass or case (infra § 88) the lia- 
bility is founded on negligence. 
Hawksley v. Peace, 96 A. 856, 38 R.I. 
544, L.R.A.1916D 1179. 

20. Lindh v. Protective Motor 
Service Co., 164° A. 0605; 306 Pate 
Hawksley v. Peace, 96 A. 856, 38 R.I. 
544, L.R.A.1916D 1179; Tally v. Ayres, 
3 Sneed (Tenn.) 677. 

[a] “Inevitable” is not equivalent 
to “unavoidable.’”—‘“ ‘Inevitable’ 
is ordinarily a more emphatic and 
stronger word than its synonym ‘un- 
avoidable,’ which we think is the 
more satisfactory word for use in 
Stating the rule of liability in these 
cases.” Hawksley v. Peace, 96 A. 856, 
38 RI. 544, L.R.A.1916D 1179. 


Defenses see infra § 132. 


21.) Conn.—Turner vy. American 
District Telegraph & Messenger Co., 
o eeee 540, 94 Conn. 707, 10 A.L.R. 


Ind.—Sutton v. Bonnett, 16 N.E. 180, 
114 Ind. 243. 


Minn.—Corn v. Sheppard, 229 N.W. 
869, 179 Minn. 490. 


Mo.—McLaughlin v. Marlatt, 246 S. 
W. 548, 296 Mo. 656. 

N.J.—Petry v. Hopping, 118 A. 105, 
97 N.J.Law 418. 

Okl.—Anner vy. Swartz, 148 P. 706, 
46 Okl, 98, L.R.A.1915E 267. 


R.I.—Hawksley v. Peace, 96 A. 856, 
88 R.I. 544, L.R.A.1916D 1179. 


W.Va.—kKoontz v. Whitney, 153 S. 
BE. UST, VO09" We. Varold4: 


Eng.—Stanley vy. Powell, 
Q.B. 86. 

[a] “*fhe modern doctrine places 
the liability of one who injures an- 
other through the negligent discharge 
of a firearm on the footing of negli- 
gence, and not on the footing of tres- 
pass—though it may be doubted 
whether there is much difference in 
the grounds of liability.’ ,> » Gen- 
erally speaking one who intentional- 
ly inflicts personal injury upon an- 
other will not be liable as for a tres- 
pass, if he exercised the prudent care 
and diligence demanded by the cir- 
cumstances. . - Nor is the rule any 
different with respect to injuries re- 
Sulting from the handling or use of 
firearms. 2 McLaughlin v. Marlatt, 
246 S.W. 548, 552, 296 Mo. 656. 


[b] “In the early cases involving 
actions in trespass for such injuries 
[resulting from the handling or use 
of firearms], it is said that defend- 


[1891] 1 


For later cases, developments and changes in the law see Annotations, same title and section number, 


j 
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mate cause?? of the injury is liable in an action for 
One who has*the custody of dangerous 


damages.” 


ant, in order to exonerate himself, 
must show that the injury was in- 
evitable, and he utterly without 
fault.” (1) “In its final analysis this 
language means simply that it is in- 
cumbent upon defendant in such ac- 
tions, in order to relieve himself of 
liability, to show that he neither will- 
fully nor negligently indicted the in- 


jury.” | McLaughlin v. Marlatt, 246 
Save 5)48, 552; 296) Mo. 656. (2) “In 
Weaver v. Ward [Hob. 134, 80 Re- 


print 284}, . . . negligence is clear- 
ly recognized as the rule of liability 
when it is said that no man shall be 
excused ‘except it may be judged ut- 
terly without his fault.’” Hawksley 
v. Peace, 96 A. 856, 858, 38 R.I. 544, 
L.R.A.1816D 1179. (3) “At common 
law, where one was injured by the 
discharge of a gun in the hands of 
another, the only defense available 
was that defendant was utterly with- 
out fault. The modern doctrine, how- 
ever, has modified this rule, and plac- 
es the liability upon negligence. 
Koontz v. Whitney, 153 S.E. 797, 109 
W.Va. 114. To same effect Annear v. 
Swartz, 148 P. 706, 46 Okl. 98, L.R.A. 
1915E 267. (4) ‘The rule of the early 
cases that the burden was on the de- 
fendant to show that the accident was 
_unavoidable and inevitable has heen 
relaxed somewhat in the later cases.” 
Corn v. Sheppard, 229 N.W. 869, 871, 
179 Minn. 490. 


{e] “The fundamental inquiry pre- 
sented is whether . . the defend- 
ant is guilty . . of the commission 
of an act which may be comprehend- 
ed within the legal term negligence; 
for manifestly, if it can be brought 
within the legal exceptions recognized 
as vis major or inevitable casualty, 
the defendant’s act is not within the 
legal conception of an actionable tort. 

We are driven. . for an- 
swer to the basic founts of legal in- 
spiration, . . . sources which Black- 
stone defines as: ‘That ancient col- 
lection of unwritten maxims and cus- 
toms which is called the common law.’ 

Among those immemorial 
maxims and principles is one which 
imposes liability upon an actor, who 
causes damage to another by failing 
to exercise reasonable foresight for 
harm, in the doing of an otherwise 
reasonable act.” Petry v. Hopping, 
118 A. 105, 106, 97 N.J.Law 418. 


[d] Neither trespass nor case is 
maintainable unless the accidental 
shooting is the result of negligence. 
Stanley v. Powell [1891], 1 Q.B. 86. 
Form of action see infra § 89. 


[e] Where an accident has occur- 
red through a latent defect, discov- 
erable by an expert gunsmith, there 
is no liability on the part of the user, 
unless his failure to discover the de- 
fect was caused by lack of prudence 
and caution. ' Bayley v. Love, 34 B.C. 
195, [1924] 3 Dom.L.R. 1093, 3 West. 
Wkly. 155. 


{f] Shooting at supposed robbers. 
—Where defendant, a storekeeper, on 
being confronted by robbers, escaped 
into an adjoining kitchen, where he 
shut off the light and seized a loaded 
gun, and shot plaintiff, a friend, who 
also came into the kitchen to escape 
the robbers, defendant’s liability de- 
pended on whether he exercised rea- 
sonable foresight in the doing of an 
otherwise reasonable act. Petry v. 
Hopping, 118 A. 105, 97 N.J.Law 418. 


22.. Clarine v. Addison, 234 N.W. 
295, 296, 182 Minn. 310 (“the strict 
rule of absolute liability for injuries 
caused by firearms, applied in Corn 
v. Sheppard [229 N.wW. 869, 179 Minn. 
490], reaches only the person 
immediately responsible for the hurt- 
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ful discharge’’). 

{a] Where the exposing of a load- 
ed air rifle on a counter in defendant’s 
store was the proximate cause of 
plaintiff's injury, it was held that the 
intervening act of plaintiff's compan- 
ion in pulling the trigger while ex- 
amining the rifle could not relieve de- 

fendant from liability. Gerbino v. 
Greenhut-Siegel-Cooper Co., 152 N.Y. 
S. 502, 165 App.Div. 763 eahetion den 
109 N.E. 1075, 215 N.Y. 645]. 

tb] Where boy was negligent in 
failing to remember his shotgun was 
loaded, and his girl companion was 
killed when the gun was discharged 
because the hammer caught in his 
clothing, the boy was not liable, as 
his negligence in failing to remember 
the gun was loaded was not the proxi- 
mate cause. Wood v. O’Neil, 97 A. 
753, 96 Conn. 497. 

Froximate cause generally see Dam- 
ages § 71; Death § 56; Negligence §§ 
477-499; Theaters and Shows §& 67; 
Torts 8§ 30-40. 

23. Ala.—Loreno v. Ross, 
251, 222 Ala. 567. 

Ark.—Manning v. Jones, 129 S.W. 
Tao SA 359. 

Cal.—-Glueck v. Scheld, 57 P. 1003, 
125 Cal. 288, 26 L.R.A.N.S. 134, 20 Ann. 
Cas. 124. 

Colo.—Reyher v. Mayne, 10 P.(2d) 
1109, 90 Colo. 586. 

Conn.—Welch y. Durand, 36 Conn. 
182, 4 Am.R. 55. 

Ill.—Seltzer v. Saxton, 71 Ill.App. 
29; Atchison vy. Dullam, 16 Ill.App. 


133 So. 
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fowaeenetnel v. Otis, 61 N.W. 200, 
92 Iowa 502. 

Kan.—Bolin v. Ballinger, 293 P. 472, 
131 Kan. 685 [dist Cleghorn v. Thomp- 
son, 64 P. 605, 62 Kan. 727, 54 L.R.A. 
402 (‘where a rifle bullet was de- 
flected from its course’’)]; Combs v. 
Thompson, 74 P. 1127, 68 Kan. 277. 

Ky.—Chiles v. Drake, 2 Metc. 146, 
74 Am.D. 406. 

Mass.—Whitten vy. Hartin, 39 N.E. 
412, 163 Mass. 39; Cole v. Fisher, 11 
Mass. 137. 

Mich.—Chaddock v. Tabor, 72 N.W. 
1098, 115 Mich. 27; Bahel v. Manning, 
70 N.W. 327, 112 Mich. 24, 67 Am.S.R. 
381, 36 LRA. 523: 

Minn.—Corn v. Sheppard, 229 N.W. 
869, 179 Minn. 490. 

Miss.—Oliver v. Miles, 110 So. 666, 
144 Miss. 852, 50 A.L.R. 357. 

Mo.—Morgan v. Cox, 22 Mo. 373, 66 
Am.D. 623; Atchison yv. Procise, (Mo. 
App.) 24 S.W.(2d) 187. 

N.H.—Webster v. Seavey, 1388 A. 
541, 83 N.Y 60, 53 ALL.R. 1202. 

N.J.—Petry v. Toppiné. 118 A. 105, 
97 N.J.Law 418. 

N.Y.—Beck v. Libraro, 221 N.Y.S. 
737, 220 App.Div. 547; Hankins v. 
Watkins, 28 N.Y.S. 867, 77 Hun 360. 

N.C.—Townsend v. McCcllum, 95 S. 
By. $64, 175 N.C. 698. 

Okio.—Davison vy. Flowers, 174 N. 


&. 137, 123, Chic St. 89 
Pa.—Lindh v. Protective Motor 
Service Co., 164 A. 605, 310 Pa. 1; Mc- 


Cleary v. Frantz, 28 A. 929, 160 Pa. 
539; Knasiak v. Rambo, 57 Pa.Su- 
per. 8 

R.I.—Hawksley v. Peace, 96 A. 856, 
$3, Rl. 5445, R.A. Loe 17179. 

Tenn.—Knott v. Wagner, 1 S.W. 
155, 16 Lea, 4813; Tally v. Ayres, 3 
Sneed 677. 


vVt.—Wright v. Clark, 50 Vt. 130. 


weapons owes a 
where they may 


Ok. 
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duty to others not to leave them 
be found and used by persons of 


Wash.—Smith v. Nealey, 298 P. 345, 
162 Wash. 160. 

Wis.—Harper v. Holcomb, 130 N.W. 
1128, 146 Wis. 183. 

Eng.—Weaver v. 
Reprint 284; 


Ward, Hob. 134, 80 
Underwood v. Hewson, 
Str. 596, 93 Reprint 722; Y. B. 21 Hen. 
VII 28a [cit Hawksley v. Peace, 96 A. 
S56, 387 Rel. 5445 TRAST 916 Ano: 
(where the court said that in “the 
case in the Year Book, 21 Henry VII, 
28a, . one shot an arrow at a 
mark which glanced from it and 
struck another and it was held -to be 
trespass”) ]. 


B.C.—Whalen v. Bowers, 35 BC. 
128, [1925] 3 Dom.L.R. 442, 1 West. 
Wkly. 686. 

{a] Ilustrations.—(1) It is ac- 
tionable negligence for one, while ad- 
justing the hammer of a loaded re- 
volver, to hold it so that an acciden- 
tal discharge would injure another. 
Judd v. Ballard, 30 A. 96, 66 Vt. 668. 
(2) Where several persons, while gun- 
ning, lost their way, and plaintiff 
thereupon attempted to guide them to 
a road, with the defendant and the 
others following, it was the duty of 
the defendant and the others to exer- 
cise due care to carry their guns in 
such a way that an accidental dis- 
charge would not injure another. 
Winans v. Randolph, 32 A. 622, 169 
Pa. 606. (3) Where, while the plain- 
tiff and defendant were hunting to- 
gether, the latter’s gun, as he was 
turning in the direction of the plain- 
tiff in order to shoot at a rabbit, was 
discharged to the plaintiff’s injury, 
when the defendant’s thumb, which 
was numb with cold, slipped from 
the hammer of the gun, it was held 
that the accident was due to the neg- 
ligence of the defendant in pointing. 
the loaded weapon towards the plain- 
tiff. Foell v. Rasmussen, 193 Ill.App. 
609. (4) One who, seeing an object 
moving in the brush, shoots without 
taking time to discover what it is, on 
the assumption that it is a.deer, when 
it is a man, is guilty of negligence. 
Rudd v. Byrnes, 105 P. 957, 156 Cal. 
636, 26 L.R.A.N.S. 134, 20 Ann.Cas. 
124. (5) For reckless conduct of de- 
fendant in shooting with a rifle at 
birds in a town, and hitting plaintiff, 
who was in a hotel sixty yards away, 
he is civilly liable. Townsend v. Mc- 
Collum, 95 S.E. 364, 175 N.C. 698. (6) 
One intentionally discharging gun 
for wrongful purpose and hitting an- 
other is liable, though he neither in- 
tended to hit such person nor knew 
he was within range. Corn vy. Shep- 
pard, 229 N.W. 869, 179 Minn. 490. 


[b] Degree of care required of 
child.—The same degree of care and 
maturity of judgment that is requir- 
ed of a person of mature years is not 
required of a child under ten years of 
age, but even under this rule a child 
between nine and one-half and ten 
years old is liable for shooting an- 
other where he was so near him that 
he ought to have known that the act 
of pointing an air gun at him was 
dangerous. Chaddock v. Tabor, 72 N. 
W. 10938, 115 Mich. 27. 


[c] In Louisiana, (1) liability ap- 
parently exists only where the negli- 
gence is gross. Siefker v. Paysee, 40 
So. 366, 115 La. 953, 4. L.R.A.N.S. 129. 
See Annear Vv. Swartz, 148 P. 706, 46 
98, L.R.A.1915E 267 (where the 
court referred. to Siefker v. Paysee, 
supra, as follows: “In the second 
paragraph of the syllabus it is said: 
“Where persons are gunning together, 
and an accident occurs, the negli- 
gence, to render one liable, must be 
in its nature gross. Fault must be 
shown.’ If by this the court means 
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immature years or judgment,?4 or persons ignorant 
These rules commonly impose lia- 
bility upon a person whose negligence allows an- 
other person under his authority or control to inflict 
injury with a weapon,?® including a parent who 
neghgently permits his minor child to have firearms 
or leaves them where the child may get possession of 


of the danger.?® 


them.?7 


Injuries resulting from fright. 


question whether a recovery may be had for inju- 
ries superinduced by fright, it may be justly said 
that the decisions, both English and American, and 
particularly the latter, are in irreconcilable con- 
In accordance, however, 
considered cases, it is held that damages are recoy- 
erable for physical injuries?® such as illness®® or a 
miscarriage*! directly caused by fright proximately 


fusion.?§ 


that in cases of this kind the defend- 
ant is only liable in cases of gross 
negligence, it is opposed by the over- 
whelming weight of authority and 
reason, and we cannot follow it’). 
(2) Gross negligence was held to ex- 
ist in a case where plaintiff was in- 
jured by the discharge of defendant’s 
gun when they, having quarreled, 
casually met at night, both armed, 
and defendant claimed that his gun 
went off accidentally as he stooped 
to pick up a stick. Chataigne v. Ber- 
geron, 10 La.Ann. 699. Degrees of 
negligence see Negligence §§ 33-49. 


Liability under Roman law see 
Torts § 6 note 50 [c] (24). 


24. See caSes infra this note. 


[a] Where company conducting 
department store exposes air rifles on 
counter, and boys load the rifles to 
test them, and another boy is subse- 
quently injured in consequence there- 
of, it is chargeable with actionable 
negligence, for it is its duty to antic- 
ipate and guard against the loading 
of the rifles. Gerbino v. Greenhut- 
Siegel-Cooper Co., 152 N.Y.S. 502, 165 
App.Div. 763 [motion den 109 N.E. 
1075, 215 N.Y. 645]. 


[b] ; 
The defendant left a gun loaded and 
at full cock standing inside a fence 
on his land beside a gap from which 
a path led over the defendant's land 
from the public road to his house. 
The defendant’s son, aged between 
fifteen and sixteen, coming from the 
road through the gap on his way 
home, found the gun. He went back 
with it to the public road, and, not 
knowing that it was loaded, pointed 
it, in play, at the plaintiff, who was 
on the road. The gun went off and 
the plaintiff was injured. It was held 
that ‘the defendant was liable in re- 
spect of the injury. Sullivan v. 
Creed, [1904] 2 Ir. 317. 


[c] Sending for gun.—Where the 
defendant had a loaded gun at his 
boarding house and sent a girl thir- 
teen or fourteen years old to obtain 
the gun, from which the boarding 
house keeper, removed the priming as 
requested by the defendant before 
surrendering the gun, and the girl, 
having put the gun in the kitchen, 
later pointed it at another, who was 
wounded by the discharge of the 
weapon, the defendant was held lia- 
ble, it being said by Lord Ellenbor- 
ough, C. J., that “The defendant 
might and ought to have gone far- 
ther. It was incumbent on him, who, 
by charging the gun, had made it ca- 
pable of doing mischief, to render it 
safe and innoxious.” Dixon v. Bell 
5 M.&S. 198, 105 Reprint 1023, 1 Stark 


Leaving gun inside fence.— 
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resulting from the negligent discharge of a firearm, 
at least where the discharge was intentional,®? and 
particularly where it was wanton or reckless, and 
constitutes a willful tort, evidencing an apparent dis- 
regard of human safety.** 
self was not frightened, but was injured by an ani- 
mal frightened by the negligent firing or handling of 


Where the plaintiff him- 


a weapon by the defendant, it is usually held that 


On the general 


with the better | use of weapons, 


are jointly and 
be impossible to 
ular injury.?§ 


287, 2 E.C.L. 114, 17 Rev.Rep. 308. 


25. Fowell v. Grafton, 20 Ont.L.R. 
639, 15 Ont.W.R. 790, 1 Ont.W.N. 647. 


26. Castle v. Duryea, 1 Abb.Dec. 
(N.Y.) 327, 2 Keyes 169, 30 How.Pr. 
591 note [aff 32 Barb. 480]. 


[a] Commanding officer of a regi- 
ment may be held liable in damages 
for an injury caused to a person in 
a crowd of spectators by a musket 
ball fired by one of the men under 
his command during a parade or drill, 
where the order to fire is not required 
by his public duty, and he is not 
proved to have taken sufficient care 
to see that they complied with his in- 
tention that nothing but blank car- 
tridges should be fired. Castle v. 
Duryea, el) AbbsDece CNaYs)e 32s es 
Keyes 169, 30 How.Pr. 591 note [aff 
32 Barb. 480]. 

[b] Liability of employer.—(1) 
Where a watchman employed by a 
third party was shot by a rounds- 
man, employed by a company con- 
ducting a night watch service, after 
investigating the watchman’s failure 
to “ring in” at a signal box, negli- 
gence could not be based on the com- 
pany’s act in sending the roundsman 
out with a loaded revolver, when he 
was not licensed to carry weapons; 
the failure to have a license not con- 
tributing in any way to the shooting. 
Turner v. American District Tele- 
graph & Messenger Co., 110 A. 540, 
94 Conn. 707, 10 A.L.R. 1079. (2) Nor 
could liability be based upon defend- 
ant’s action in sending out the 
roundsman with a revolver, unless it 
knew that he was a reckless person 
and unfit to be trusted therewith. 
Turner v. American District Tele- 
graph & Messenger Co., supra. Lia- 
bility of master for shooting by serv- 
ant see Master and Servant § 1510. 


Liability of master for: 

Torts of servant generally see Master 
and Servant §§ 1446-1516. 

Shooting by servant see Master and 
Servant § 1510. 


Liability of owner of amusement 
place or devices for negligence of 
concessioner or lessee see Theaters 
and Shows §§ 62, 64, 65. 

Liability of principal for: 

Torts of agent generally see Agency 

§§ 532-539. 


Torts of his child as his agent see 
Parent and Child § 170. 


eke See Parent and Child §§ 169~— 


28. Alabama Fuel & Iron Co. v. 
Baladoni, 73 So. 205, 15 Ala. 316. 


29. Alabama Fuel & Iron Co. v. 


the negligent act is the proximate cause of the in- 
jury,?* and that defendant is therefore liable.** 


Joint and several liability.°° 
sons, while engaged in a joint enterprise or acting 
in concert, participate in the negligent or wrongful 


Where several per- 


resulting in injury to another, all 
severally liable,?* although it may 
determine who inflicted the partic- 


Baladoni, supra; Beck v. Libraro, 221 
N.Y.S. 737, 220 App.Div. 547. 


30. Beck v. Libraro, supra. 


31. Alabama Fuel & Iron Co. v. 
Baladoni, 73 So. 205, 15 Ala. 316. 


32. See cases supra note 29. 

33. Beck vy. Libraro, 221 N.Y.S. 
737, 220 App.Div. 547. 

34. See Negligence § 498. 

35. Cole v. Fisher, 11 Mass. 137. 

36. Joint and several liability: 


Of tort-feasors generally see Torts §§ 
9 


Of trespassers generally see Tres- 
pass § 80. 


Release of one joint tort-feasor as 
Yelease of all: 


Generally see Release §§ 73-83. 
Ge he judgment see Judgments § 


87. See cases infra this note. 


[a] Where men hunting together, 
both fired and injured person on pub- 
lic highway, they were jointly and 
severally liable. Oliver v. Miles, 110 
So. 666, 144 Miss. 852, 50 A.L.R. 357. 


{b] Where three persons were 
actixg in concert in shooting at a 
mark, using a rifle by turns, and were 
not only negligent in doing so but 
were violating a city ordinance, they 
were all liable as joint tort-feasors, 
and it was not incumbent on the 
plaintiff to prove which one of the 
three actually fired the shot which 
caused the injury. Benson v. Ross, 
106 N.W. 1120, 143 Mich. 452. 


[c] Where both defendant tres- 
passers were acting in concert and 
both shot some of plaintiff's decoy 
geese, judgment was held properly 
rendered against both, although only 
one fired shot that wounded plaintiff. 
Reyher v. Mayne, 10 P.(2d) 1109, 90 
Colo. 586. 


[d] Where one trespasser insti- 
gates and prompts the unlawful 
shooting of a firearm by a joint tres- 
passer, both are equally liable for the 
resulting injury. Daingerfield v. 
Thompson, 33 Gratt. (74 Va.) 136, 36 
Am.R. 783. See Trespass §§ 2, 68. 


38. Benson v. Ross, 106 N.W. 1120, 
143 Mich. 452; Oliver v. Miles, 110 So. 
666, 144 Miss. 852, 50 A.L.R. 357. 


{a] Reason for rule.—‘“To hold 
otherwise would be to exonerate both 
from liability, although each was 
negligent, and the injury resulted 
from such_ negligence.’ Oliver v. 
Miles, 110 So. 666, 668, 144 Miss. 852, 
5 OP ARR ob te 


For later cases, developments and changes in the law sce Annotations, same title and section number. 
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§§ 88-91] 


[§ 88] b. Mlegal Use. If a person is violating 
the law*® by earrying,*® pointing,*! or shooting*? a 
weapon, he is civilly liable for any injury, even an 
accidental injury, inflicted by him with such weap- 
on.*® Under these circumstances, the question of 
negligence is immaterial.44 The act being unlaw- 
ful, the fact that the plaintiff consented to the de- 
fendant’s being armed, and to the defendant’s use of 
the weapon, is no bar to the action,*® the only effect 
of consent being to confine the recovery to compen- 
satory damages.*® 


[§ 89] 2. Form of Action. To recover damages 
for an injury caused by a weapon, where the injury 
is immediate or direct, and is inflicted intentionally 
rather than negligently, the general rule applies,*7 
and trespass is the only proper common-law form of 
action.48 Where the injury is not immediate but is 
only consequential, the appropriate remedy, accord- 
ing to historic and well-settled distinctions,*® is, an 
action on the ease.5° If the injury, though immedi- 
ate, is inflicted negligently, however, there is a dif- 
ference of opinion,®! it being held by some authori- 
ties that notwithstanding the negligent nature of the 
act, trespass is the proper remedy,°? except under 
certain cireumstances,®? but by other authorities it 


is held that either trespass or case is maintainable at 


39. Violation of statute or ordi- 


WEAPONS 


ican cases at present in some of the 


[68 C.J.] 75 


the plaintiff’s election.54 It has been provided by 
statutes in some jurisdictions®® that whenever tres- 
pass lies, an action on the case will also lie.°® Even 
under a code of procedure, abolishing the distine- 
tions between the different common-law forms of 
action,®? a distinction has been made between an 
action for an unintentional but negligent injury in- 
flicted with a firearm, and an action for assault and 
battery resulting from an intentional shooting.®® 


[§ 90] 3. Defenses. Defenses available in other 
cases of negligence®® are in general good defenses in 
an action for damages for negligently injuring an- 
other with a weapon.®® Thus valid defensés avail- 
able to accused are that he was free from blame,°®+ 
that his negligence was not the proximate cause,” 
that plaintiff’s negligence caused or contributed to 
the injury®* unless plaintiff is able successfully to 
invoke the doctrine of last clear chance,°* or that 
the proximate cause of the injury was an act of God 
or the like.®> 


{§ 91] 4. Pleading. The general rules of plead- 
ing®® apply in actions for damages for injuries from 
the use of weapons.®? Plaintiff must not only state 
a cause of action,®® but his declaration, petition, or 


Ohio.—Davison v. Flowers, 174 N. 


nance as constituting negligence or 
evidence thereof generally see Negli- 
gence §§ 101-123. 

40. Unlawfully 
see Supra §§ 11-65 

41. Unlawfully pointing weapons 
see supra §§ 66-75. 

42. Unlawfully shooting firearms 
see supra §§ 78-80. 

43. See cases infra this section. 

44. Daingerfield v. Thompson, 33 
Gratt. (74 Va.) 136, 36 Am.R. 783; 
Horton v. Wylie, 92 N.W. 245, 115 
Wis. 505, 95 Am.S.R. 953; Evans v. 
Waite, 53 N.W. 445, 83 Wis. 286. 

45. Horton v. Wylie, 92 N.W. 245, 
115 Wis. 505, 95 Am.S.R. 953; Evans 
v. Waite, 53 N.W. 445, 83 Wis. 286. 

46. Evans v. Waite, supra. 

47. See Trespass §§ 126-131. 

48. See Actions § 126; Case, Ac- 
tion on §§ 4, 6. 


carrying weapons 


49. See Actions §§ 117, 126. 

50. See Actions §§ 117, 126; Case, 
Action on § 4. 

51. See Actions § 126; Negligence 
§ 604. 

52. Conn.—Welch v. Durand, 36 


Goon, 8204 Am. Rin 55. 

Mass.—Cole v. Fisher, 11 Mass. 137. 

Vt.—Judd_v. Ballard, 30 A. 96, 66 
Vt. 8. 

Va.—Taylor v. Rainbow, 
M. (12 Va.) 423. 


Eng.—Weaver v. Ward, Hob. 134, 
80 Reprint 284; Underwood v. Hew- 


2 Hen.& 


son, Str. 596, 938 Reprint 722; Y. B. 
21 Hen. VII 28a. 
53. Cole v. Fisher, 11 Mass. 137. 


[a] Case, not trespass, would be 
the proper form of action if the par- 


ticular injury was not reasonably 
foreseeable. Cole v. Fisher, 11 Mass. 
USA. 


54. Dalton v. Favour, 3 N.H. 465; 
Blin v. Campbell, 14 Johns. (N.Y.) 
432; Hawksley v. Peace, 96 A. 856, 38 
RI. 544, LAR-A.1916D 1179. 


[a] “®he early actions were gen- 


erally brought in trespass.—Exami- 
nation will show that as to the Amer- 


older states, whose practice may be 
said to follow the common law, the 
action of trespass is preferably em- 
ployed, while in the newer states 
and in others which have adopted 
codes, actions for damages for inju- 
ries resulting from accident by shoot- 
ing are now generally in case.” 
-Hawksley-..v. Peace, 96 A. 856, 858, 38 
R.I. 544, L.R.A.1916D 1179. 


55. See Actions § 129. 


56. Daingerfield v. Thompson, 33 
Gratt. (74 Va.) 136, 36 Am.R. 783. 


57. See Actions § 128. 
58. McLaughlin v. Marlatt, 246 S. 

W. 548, 296 Mo. 656. 

Assault and battery: 

Civil liability for pointing firearm or 
threatening violence with weapon 
see Assault and Battery § 4. 

Criminal liability for drawing or 
pointing firearm or making threats 
with weapon see Assault and Bat- 
tery §§ 177-188. 


59. See Negligence § 620. 
60. See cases infra this section. 
61. 


Bahel v. Manning, 70 N.W. 327, 
112 Mich. 24, 67 Am.S.R. 381, 36 L. 
R.A. 523; Corn v. Sheppard, 229 N.W. 
869, 179 Minn. 490; Annear v. Swartz, 
148. P. 706, 46 Ok], 98, L.R.A.1915H 
abe Judd v. Ballard, 30 A. 96, 66 Vt. 
668. 

[a] Where the firearm was negli- 
gently pointed at plaintiff by defend- 
ant, it is no defense that defendant 
used ordinary means in unloading 
the gun, and satisfied himself that it 
was unloaded. Bahel v. Manning, 70 
N.W. 327, 112 Mich. 24, 67 Am.S.R. 
381, 36 L.R.A. 523. 


62. See supra § 87. See also Negli- 
gence §§ 477-499. 


63. Cal. Rudd v. Byrnes, 105 P. 
957, 156 Cal. 636, 26 I..R.A.N.S. 134, 
20 Ann.Cas. 124. 

Conn.—Wood v. O’Neil, 97 A. 753, 90 
Conn. 497. 

La.—Audige v. Gaillard, 8 La.Ann. 
an 
Mich.—Bahel v. Manning, 70 N.W. 
327, 112 Mich. 24, 67 Am.S.R. 381, 36 
L.R.A. 523. 


BY) 137, 123) Ohio<St.8 9s 

[a] Plaintiff is not guilty of con- 
tributory negligence (1) where his 
position was not in itself a danger- 
ous one at the moment‘ of injury 
(Glueck v. Scheld, 57 P. 1008, 125 Cal. 
288), (2) nor is he, where he was out 
of range of the gun, and defendant 
suddenly shifted the position of the 
gun so that it was pointed toward 
plaintiff and discharged, thereby in- 
juring him (Bahel v. Manning, 70 N. 
W. 327, 112 Mich. 24, 67 Am.S.R. 381, 
386 L.R.A. 523). 

Contributory negligence generally 
see Negligence §§ 500-599. 


64, Webster v. Seavey, 138 A. 541, 
83 N.H. 60, 53 A.L.R. 1202. 

[a] Gast clear chance doctrine 
held not to apply to relieve plaintiff, 
shot when mistaken for deer, of con- 
sequences of failure to wear red cap 
usually worn by hunters. Webster v. 
Seavey, 138 A. 541, 83 N.H. 60, 53 A. 
Rew i202: 

Doctrine of last clear chance gen- 
erally see Negligence §§ 539-545. 


65. Rudd v. Byrnes, 105 P. 957, 156 
Cal. 686, 26 L.R.A.N.S. 134, 20 Ann. 
Cas. 124; Petry v. Hopping, 118 <A. 
105, 97 N.J.Law 418; Hawksley v. 
Peace, 96 A. 856, 38:R.1. 5447 ERA. 
1916D 1179; Knott, Jr., v. Wagner, 
1 S.W. 155, 16 Lea (Tenn.) 481; Tally 
v. Ayres, 3 Sneed (Tenn.) 677. 


66. See Pleading 49 C.J. p 1. 


In negligence cases generally see 
Negligence §§ 626-735. 


67. See infra this section. 


68. Beck v. Libraro, 221 N.Y-.S. 
737, 220 App.Div. 547. 


[a] Complaint alleging that defend- 
ant fired gun into apartment, caus- 
ing extreme fright and shock, result- 
ing in illness, was held to state cause 
of action. Beck v. Libraro, 221,N.Y. 
S. 737, 220 App.Div. 547. 

Declaration, petition, or complaint: 
Generally see Pleading §§ 132-196. 
In_ negligence cases generally see 

Negligence §§ 626-687. ) 

Necessity and effect of negativing 
contributory negligence see generally 
Negligence 8§ 676-686. 
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complaint must show the nature thereof,*® and must 
contain, under the codes,’° a plain and concise state- 
ment of the facts constituting the cause of action.74 


Plaintiff ean recover only on the 
pleaded.7? 


[§ 92] 5. Evidence. Although 


69. McLaughlin v. Marlatt, 246 S. 
W. 548, 296 Mo. 656. 

[a] Petition for the shooting of 
plaintiff by defendant (1) must show 
whether the cause of action was as- 
sault and battery for an intentional 
shooting, or an action for a negligent 
injury if the shooting was uninten- 
tional and the result of negligence. 
McLaughlin v. Marlatt, 246 S.W. 548 
296 Mo. 656 [aff (App.) 228 S.W. 873]. 
(2) Petition alleging that defendant 
unlawfully and wrongfully shot the 
plaintiff charges an intentional shoot- 
ing of plaintiff by defendant, and not 
a mere negligent shooting. McLaugh- 
lin v. Marlait, supra. 


Form of action see supra § 89. 


70. Effect of codes see Actions § 
128; Pleading §§ 2-3. 


71. McLaughlin v. Mariatt, 246 S. 
W. 548, 296 Mo. 656. 


72. Sutton v. Bonnett, 16 N.E. 180, 
114 Ind. 2438. 


Variance: 
Generally see Pleading §§ 1187-1211. 


In negligence cases generally see 

Negligence § 735. 

73. McLaughlin v. Marlatt, 246 S. 
W. 548, 296 Mo. 656. 

74. See cases infra this note. 

[a] Accidental discharge of gun 
in the hands of one person, whereby 
damage is inflicted upon another, 
would, under some circumstances, be 
presumptive evidence of negligence 
sufficient to take the case to the jury; 
but under other circumstances no 
such presumption would arise, as 
where the person using the gun had 
no reason to anticipate any other per- 
son .was within range. McLaughlin 
v. Marlatt, 246 S.W. 548, 296 Mo. 656 
[aff (App.) 228 S.W. 873]. 


{b] “Firearms are not usually 
discharged without the intervention 
of some human agency. A presump- 
tion, therefore, almost conclusive in 
its character, is raised, that when 
such weapons are discharged while in 
the possession and control of another, 
the firing is caused either by design, 
carelessness or inadvertence upon his 


part.” Atchison v. Dullam, 16 I1l.App. 
42, 46. 
[c] Where a person shoots at a 


bird and hits a dog following the bird, 
a prima facie case of negligence on 
his part is established. Whalen v. 
Bowers, 35 B.C. 128, [1925] 3 Dom.L. 
R. 442, 1 West.Wkly. 686. 


[d] Where revolver in hands of 
officer is discharged and injures an- 
other, there is a presumption that the 
discharge of the weapon resulted 
from the negligence of the party hav- 
ing it in his possession, which pre- 
sumption may be overcome by show- 
ing that he was justified in wounding 
the injured party in order to accom- 
plish a lawful arrest, or in defense of 


in 
facts of each case must determine the quantum of 
evidence necessary to make a prima facie case of 
negligence in the use of a weapon,*? the discharge of 
a firearm, resulting in an accidental or unintentional 
injury to the person or property of another, may con- 
stitute presumptive evidence of negligence.’# 
tions for injuries negligently inflicted with a weapon 


WEAPONS 


cause of action 


[§§ 91-93 


are subject to the rules of evidence*® prevailing in 
other cases of negligence,?® including rules as to 
the admissibility’? and sufficiency*® of evidence. 
Thus, plaintiff has the burden’® of proving the cause 


of action alleged,*° and defendant has the burden of 


the 


general 


Ac- 


his own person, or by evidence show- 
ing that the weapon was discharged 
as a result of the interference of 
some independent outside agency. 
City of Charleston v. Dawson, 110 S. 
BE). 551, 90 W.Va. 150. 

Doctrine of res ipsa loquitur gener- 
ally see Negligence §§ 768—786. 


75. Evidence generally see Evi- 
dence 22 C.J. p 1. 


76. See Negligence §§ 736-849. 
77. See cases infra this note. 
la] Evidence hela admissible.— 


(1) Evidence bearing on defendant’s 
negligence iS admissible. Bethel v. 
Otis, 61 N.W. 200, 92 Iowa 502; Whit- 
ten v. Hartin, 39 N.E. 412, 163 Mass. 
39. (2) Where the complaint of one 
who claimed he was negligently shot 
averred that defendant carelessly 
cocked a shotgun in his hands, de- 
fendant is entitled to rebut such 
claim by testimony that when he re- 
ceived the gun it was already cocked. 
Gibson v. Payne, 154 P. 422, 79 Or. 
101, Ann.Cas.1918C 383. 


[b] Evidence held inadmissible.— 
(1) The custom of hunters along coast 
rivers is not admissible on the ques- 
tion of negligence of one who, seeing 
bushes moving, shot on the assump- 
tion of its being caused by a deer. 
Rudd iv. Byrnes,) 105) Po 95% 156) Cale 
636, 26 L.R.A.N.S. 134, 20 Ann.Cas. 
124. (2) Even if failure of plaintiff, 
while hunting, to comply with a cus- 
tom, was competent on the question 
of contributory negligence, he having 
been shot by a fellow hunter, his 
knowledge of the custom at the time 
would have to be shown. Rudd v. 
Byrnes, supra. (3) Where plaintiff, a 
guide, was shot by mistake for a deer, 
evidence that plaintiff made his ap- 
pearance sooner than was reasonably 
to be expected when he was injured 
was not admissible, on the theory that 
if, when defendant saw an object 
which he mistook for a deer, he did 
not have reasonable ground to expect 
plaintiff had been long enough absent 
to return, there was necessarily no 
culpable negligence in shooting as he 
did. Harper v. Holcomb, 130 N.W. 
1128, 146 Wis. 183. 


Admissibility of evidence: 
Generally see Evidence §§ 89-162. 


In negligence cases generally see 
Negligence §§ 787-832. 


78. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To sustain verdict for plaintiff. Reed 
v. Kabureck, 229 Ill.App. 36; Bolin v. 
Ballinger, 293 P. 472, 181 Kan. &85; 
Knasiak v. Rambo, 57 Pa.Super. 8. 
(2) To sustain a finding that defend- 
ant was negligent. Glueck v. Scheld, 
57 P. 1008, 125 Cal. 288; Gerbino v. 
Greenhut-Siegel-Cooper Co., 152 N.Y. 
S. 502, 165 App.Div. 763 [motion den 
LOS INc BS L075, 206) Nike 645) ee hoindh 
v. Protective Motor Service Co., 164 


establishing his defense.*? 


[§ 93] 6. Trial and Review. 
view of an action for damages for an injury caused 
by the negligent handling of a weapon is governed 
by the principles of law underlying the trial*? and 
review of civil actions generally,** particularly ac- 
tions based on negligence.** Although sometimes es- 
tablished as a matter of law,*®® the question of the 


The trial and re- 


A. 605,310) Pas 155.63): To sustainga 
finding that plaintiff was not contrib- 
utorily negligent. Glueck v. Scheld, 
supra; Gerbino v. Greenhut-Siegel- 
Cooper Co., supra. (4) To sustain a 
finding that defendant was not gross- 
ly negligent. Siefker v. Paysee, 40 
So. 366, 115 La. 953, 4 L.R.A.N.S. 119. 
(5) To sustain a finding that the fir- 
ing of a weapon did not cause the in- 
jury. Nelson v. McCarty, 91 P. 406, 
5 Cal.App. 773. 


[b] Evidence held ixsufficient to 
show that defendant was negligent. 
Sutton v. Bonnett, 16 N.E. 180, 114 
Ind. 243. 


Sufficiency of evidence: 
Generally see Evidence §§ 1730-1806. 
In negligence cases generally see 
Negligence §§ 833-849. 
79. Burden of proof: 
Generally see Evidence §§ 13-24. 
In negligence cases generally see 
Negligence §§ 749-761. 


80. McLaughlin v. Marlatt, 246 S. 
W. 548, 296 Mo. 656. 


81. Reed v. Kabureck, 229 I1l.App. 
36; Newkirk v. Gross, 203 Ill.App. 79; 


Foei] v. Rasmussen, 193 Ill.App. 609; 
Harrison v. Allen, 179 Ill.App. 520; 
Zoeller v. Schmitz, 172 Ill.App. 167; 


Atchison v. Dullam, 16 Ill.App. 42; 
Hawksley v. Peace, 96 A. 856, 38 R.I. 
544, L.R.A.1916D 1179. 

Defenses see supra § 90. 

82. See Trial 64 C.J. p 1. 

Sia See Appeal’and Error 83 C.J. p 

84 In negligence cases generally: 
Review see Negligence §§ 947-950. 
Trial see Negligence §§ 850-946. 

85. Bolin v. Ballinger, 293 P. 472, 
131 Kan. 685; Atchison v. Procise, 
(Mo.App.) 24 S.W.(2d) 187; Judd v. 
Ballard, 30 A. 96, 66 Vt. 668; Harper 
v. Holcomb, 130 N.W. 1128, 146 Wis. 
183. 


[a] Illustrations.—(1) Plaintiff, a 
guide, left to endeavor to discover 
deer and start the same within de- 


fendant’s range; and on returning, 
defendant on merely seeing a “flash” 
through the underbrush, without 
waiting, shot and wounded plaintiff in 
the leg, held negligent as a matter of 
law, since defendant was bound to 
use care commensurate with the dan- 
ger not to shoot at an object, partly 
obscured by the underbrush, without 
first waiting for such a view as to 
enable him not to mistake a human 
being for a deer. Harper v. Holcomb, 
L302 IN We Lee) | JAG a Wass dics. (2) 
Where property owner fired in dark 
across sidewalk into street to mark 
fleeing automobile, wounding pedes- 
trian on sidewalk, directed verdict for 
pedestrian injured on sidewalk held 
justified. Atchison v. Procise, (Mo. 
App.) 24 S.W.(2d) 187. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- § 93] 


defendant’s negligence, and whether such negligence 
was a proximate cause of the injury, are ordinarily 
Whether plaintiff 
was chargeable with contributory negligence is also 
ordinarily a question for the jury 


questions of fact for the jury.*®® 
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the evidence.®® 


An instrue- | his evidence.®? 


tion’® should be a correct and simple statement of 


{b] “Ina thickly settled communi- 
ty, it is negligence as a matter of law 
to shoot without first making sure 
that no injury can happen to persons 
or property by the discharge of fire- 
arms.” Bolin v. Ballinger, 293 P. 472, 
131 Kan. 685. 


86. Ark.—Manning v. Jones,.129 S. 
Wi 19d; 95 Ark, 359. 


ee es v. Gross, 203 Ill.App. 


Mich.—Benson v. Ross, 106 N.W. 
1120, 143 Mich. 452, 114 Am.S.R. 675; 
Chaddock v. Tabor, 72 N.W. 1093, 115 
Mich. 27. 

Mo.—McLaughlin v. Marlatt, 246 
S.W. 548, 296 Mo. 656 [aff (App.) 228 
S.W. 873]. 

N.H.—Webster v. Seavey, 138 A. 
541, 83 NE. 60, 53 A.L.R. 1202. 

N.J.—Moebus v. Becker, 46 N.J. 
Law 41. 

N.Y.—Markiewicz v. Thompson, 221 
N.Y.S.-590, 220 App.Div. 311 [app dism 
158 N.E. 314, 246 N.Y. 235]. 

Ohio.—Davison vy. Flowers, 174 N. 
E. 137, 123 Ohio St. 89. 


Okl.—Annear v. Swartz, 148 P. 706, 
46 Okl. 98, L.R.A.1915E 267. 

Or.—Gibson v. Payne, 154 P. 422, 79 
Or. 101, Ann.Cas.1918C 383. 

Pa.—Winans v. Randolph, 32 A. 622, 
169 Pa. 606; McCleary v. Frantz, 28 
A. 929, 160 Pa. 539; Knasiak v. Ram- 
bo, 57 Pa.Super. 8. 

R.I.—Hawksley v. Peace, 96 A. 856, 
Sonik. 644, LARVALSIED: 1179. 

Wash.—Smith v. Nealy, 298 P. 345, 
162 Wash. 160. 

W.Va.—City of Charleston v. Daw- 
son, 110 S.B. 551, 90 W.Va. 150. 

Wis.—Baxter v. Krainik, 105 N.W. 
803, 126 Wis. 421. 

“Great is the reluctance to take 


the question of negligence from the 
jury, as a mixed question of law and 


fact.” Moebus v. Becker, 46 N.J. 
Law 41, 43. 
[a] Iliustrations.—(1) Whether 


father was negligent in placing and 
leaving loaded gun in rear seat of 
automobile intrusted to thirteen year 
old son held for jury. Smith v. Neal- 
ey, 298 P. 345, 162 Wash. 160. (2) 
Whether hunter leaving loaded gun 
in tonneau of automobile, where it 
was accidentally discharged and in- 
jured filling station employee engaged 
at rear of car, was negligent, held 
question for jury. Northern Oil Co. 
v. Vandervort, 200 N.W. 145, 228 Mich. 
516. (3) Where officer accidentally 
shoots and kills prisoner in custody of 
two other officers, when prisoner is 
ineffectually attempting to escape, 
there is presumption of negligence, 
and whether it is overcome by evi- 
dence is for jury. City of Charleston 
v. Dawson, 125 S.B. 234, 97 W.Va. 55. 
(4) Where plaintiff and defendant 
were in defendant’s storeroom, and, 
on the approach of robbers, defend- 
ant escaped into an adjoining kitchen, 
where he extinguished the light, and 
seized a loaded gun, and shot plain- 
tiff, who had also sought refuge in 
the kitchen, whether defendant exer- 
cised reasonable foresight was a ques- 
tion for the jury. Petry v. Hopping, 
118 A. 105, 97 N.J.Law 518. (5) But 
evidence that defendant, while on his 
own land, fired his gun at a spot 
where he saw the grass moving and 
where a companion had stated there 
was a fox, but warranting the infer- 


ence that if he had looked closely he 
would have observed that it was 
plaintiff, was held sufficient to take 
to the jury the question of defend- 
ant’s negligence in firing. McLaugh- 
lin v. Marlatt, 246 S.W. 548, 296 Mo. 
656 [aff (App.) 228 S.W. 873]. 


Negligence as question of law or 
race generally see Negligence §§ 852-— 
Die 


Proximate cause as question of law 
or fact generally see Negligence §§ 
876-884. 

87. Cal.Rudd v. Byrnes, 105 P. 
957, 156 Cal. 636, 26 L.R.A.N.S. 134, 
20 Ann.Cas, 124. 


Mass.—Whitten v. Hartin, 39 N.E. 
412, 163 Mass. 39. 


Mo.—McLaughlin v. Marlatt, 246 
S.W. 548, 296 Mo. 656 [aff (App.) 228 
S.W. 873]; Green v. Standard Oil 
Co.-of Indiana, (App.) 199 S.W. 746. 


N.H.—Webster v. Seavey, 138 A. 
Bye HER ESE MONKS EOOs GS) JNA ae AA. 


N.J.—Petry v. Hopping, 118 A. 105, 
97 N.J.Law 518. 


N.Y.—Markiewicz v. Thompson, 221 
N.Y.S. 590, 220 App.Div. 311 fappeal 
dism 158 N.E. 314, 246 N.Y. 235]; Ger- 
bino v. Greenhut-Siegel-Cooper Co., 
152 N.Y.S. 502, 165 App. Div. 763 [mo- 
tion den 109 N.E. 1075, 215 N.Y. 645]. 


Or.—Gibson v. Payne, 154 P. 422, 
79 Or. 101, Ann.Cas.1918C 383. 


W.Va.—Koontz v. Whitney, 153 S.E. 
797, 109 W.Va. 114. 


Wis.—Harper v. Holcomb, 130 N.W. 
1128, 146 Wis. 183. 


[a] Tllustrations.—(1) Evidence 
that a boy going onto a farm of an- 
ether to visit his friends was, after 
throwing clods at them to attract 
their attention, hiding in the grass 
so as to move the grass in such a way 
as an animal might do, held sufficient 
to take to the jury the question of 
contributory negligence on his part, 
even though he did not know that the 
defendant or his companions had a 
. McLaughlin v. Marlatt, 246 S. 
. 548, 296 Mo. 656 [aff (App.) 228 
S.W.. 873]. (2) Where defendant’s 
watchman shot at a rat and hit plain- 
tiff with the second shot, which im- 
mediately followed the first, plaintiff 
could not be said to be contributorily 
negligent as a matter of law in failing 
to avoid being struck after hearing 
one shot. Green v. Standard Oil Co. 
of Indiana, (Mo.App.) 199 S.W. 746. 
(3) Where plaintiff, defendant, and L 
went hunting for deer, on the banks 
of a river thickly grown with brush, 
through which were deer crossings 
along which deer, when chased by 
dogs, would come into the water, and 
after it was agreed that they should 
station themselves at three crossings, 
defendant two hundred yards above, 
and plaintiff two hundred yards below 
L, plaintiff crossed the river, and, in- 
stead of going below L, went above 
him and opposite to defendant, and 
defendant, seeing the movement of 
brush caused by plaintiff, fired, think- 
ing it was a deer, the question of con- 
tributory negligence was for the jury. 
Rudd 'v. Byrnes, 105 PRP: 957, 156° Cal. 
636, 26 L.R.A.N.S. 184, 20 Ann.Cas. 
124. 

Contributory negligence as question 
of law or fact generally see Negli- 
gence §§ 858-870. 


88. Instructions: 
Generally see Trial §§ 460-777. 


[68° OrSe] OaT7 


pertinent law,®® and should be within the issues and 
Instructions should avoid a tenden- 
cy to mislead the jury,®! or improperly to discredit 
the contention of a party or the probative value of 


In negligence cases generally see 
Negligence §§ 909-942. 


89. Conn.—Wood vy. O’Neil, 97 A. 
753, 90 Conn. 497. 
Kan.—Bolin vy. Ballinger, 293 P. 


472, 131 Kan. 685. 


Minn.—Corn vy. Sheppard, 229 N.W. 
869, 179 Minn. 490. 


Ohio.—Davison v. Flowers, 174 N.E. 
137, 123 Ohio St. 89. 


Or.—Gibson v. Payne, 154 P. 422, 79 
Or; L017 AnnCas:1918e) 383: 


W.Va.—Koontz v. Whitney, 153 S. 
BG Oe LOOe Wi. Vicon delete 


Wis.—Harper v. Holcomb, 130 N.W. 
1128, 146 Wis. 183. 


[a] Instructions held not errone- 
ous.—(1) Instruction that a loaded 
shotgun was a dangerous weapon, and 
that the law charges each member of 
a hunting party with such knowledge, 
and that it is the duty of each to use 
such degree of care as any reasonably 
prudent man would use under the cir- 
cumstances, correctly states law ap- 
plicable to firearms. Gibson v. Payne, 
154 P. 422, 79 Or. 101, Ann.Cas.1918C 
383. (2) Charge that defendant sued 
for injury by discharge of gun would 
not be liable if discharge was acci- 
dental and without defendant’s fault 
was held erroneously refused. Davi- 
son v. Flowers, 174 N.E. 137, 123 Ohio 
St: 89. (3) Instruction authorizing 
exemplary damages if accidental 
shooting of plaintiff while wrongfully 
shooting at dog was committed reck- 
lessly, wantonly, and maliciously was 
held sufficiently favorable to defend- 
ant. Corn v. Sheppard, 229 N.W. 869, 
179 Minn. 490. Exemplary damages 
generally see Damages §§ 268-298. 
(4) In action for death caused by neg- 
ligent discharge of gun, omission of 
word “folly” from phrase “negligence 
or folly’’ in instruction was not er- 
roneous. Wood v. O’Neil, 97 A. 753, 
90 Conn. 497. 


9a. Bolin v. Ballinger, 293 P. 472, 
131 Kan. 685. 


[a] Instruction, even though cor- 
rect as an abstract proposition of law, 
should not be given in the absence of 
evidence to which it can be related. 
Atchison v. Dullam, 16 Ill.App. 42. 


91. See cases infra this note. 


_ {a]_ Instruction held not mislead- 
ing.—Where an instruction in an ac- 
tion for shooting plaintiff’s intestate 
was to the effect that if the jury be- 
lieved from the evidence that the de- 
ceased was shot by the discharge of a 
gun in the possession or control of the 
defendant “at or immediately before 
the time of its discharge,” etc., it was 
held, that the word “immediately” is 
generally understood as meaning ‘“in- 
stantly, directly, without delay, forth- 
with,” ete., and that its use could not 
have misled the jury. Newkirk v. 
Gross, 203 Ill.App. 79. 

{b] Instructions held misleading. 
—McLaughlin v. Marlatt, 246 S.W. 
ae 296 Mo. 656 [aff (App.) 228 S.W. 

92. McLaughlin v. Marlatt, supra. 


[a] Thus, an instruction that a 
statement by a companion to defend- 
ant to shoot, that the moving object 
was a fox, would not relieve defend- 
ant from liability for shooting plain- 
tiff, waS erroneous as destroying the 
evidentiary value of the, defense that 
defendant in the exercise of due care 
was justified in believing that the 
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[§ 94] 7. Damages. As 


assessing the damages.°® 


pellate court may interfere.** 


[§ 95] C. Sale, Gift, or Loan®*—1. Common-Law 
A person who, in lawfully®® disposing 
of a weapon to another, is chargeable with a negli- 
gent act or omission which is the proximate cause? 
of an injury that is the natural and probable conse- 
quence of the negligence, is liable therefor,? subject 
of course to the rules of law applicable to negligence® 
In an action for the 
negligent sale of a weapon to a minor, the ques- 
tion of the care or negligence of the minor in the 
use of the weapon is immaterial.5 To the general 


Negligence. 


and contributory negligence.* 


moving object was a fox. McLaughlin 
v. Marlatt, 246 S.W. 548, 296 Mo. 656 
[aff (App.) 228 S.W. 873]. 
93. See Damages § 361. 
94. Koontz v. Whitney, 
797, 109 W.Va. 114. 


153 S.E. 


95. Chataigne v. Bergeron, 10 La. 
Ann. 699. 

96. See cases infra this note. 

[a] Awards held not excessive.— 


(1) Seven thousand dollars for shoot- 
ing fifteen year old boy through arm 
and abdomen, necessitating removal 
of portion of small intestine and caus- 
ing pains likely to continue indefinite- 
ly. Corn v. Sheppard, 229 N.W. 869, 
179 Minn. 490. (2) Six hundred dol- 
lars for gunshot wounds, where plain- 
tiff's hospital expenses and doctor 
bills amounted to four hundred fifty- 
six dollars. Atchison v. Procise, (Mo. 
App.) 24 S.W.(2d) 187. 


Excessive or inadequate damages 
generally see Damages §§ 397-466. 
_ 97. See Appeal and Error § 2846 et 
seq. 

93. Parent’s liability for furnish- 
ing weapon to infant tort-feasor see 
Parent and Child §§ 169-172. 


99. Unlawful sale, gift, or loan of 
weapons see infra § 96. 


1. Herman y. Markham Air Rifle 
Co., 258 EF. 475. 

[a] Where defendant manufactur- 
er of air rifles negligently permitted a 
loaded rifle to be sold to a wholesaler, 
who resold it to a retailer, in whose 
store it was discharged at a clerk by 
a prospective customer ignorant of its 
condition, (1) defendant’s negligence 
was the proximate cause of the injury, 
and the customer’s act was not an in- 
dependent intervening cause. Her- 
man v. Markham Air Rifle Co., 258 F. 
475. (2) Even though the prospec- 
tive customer was also negligent, his 
negligence would be merely a concur- 
ring cause of the injury, and would 
not relieve the defendant manufactur- 
er of liability. Herman v. Markham 
Air Rifle Co., supra. See also Negli- 
gence §§ 485-488. 

Proximate cause generally see Neg- 
ligence §§ 477-499. 


2. Herman v. Markham Air Rifle 
Co., 258 F. 475; Crist v. Art Metal 
Works, 175 N.E. 341, 255 N.Y. 624. 


[a] “hus a complaint against the 
manufacturer of toy pistols adver- 
tised as absolutely harmless, alleg- 
ing that the infant plaintiff, while 
dressed in a Santa Claus costume, was 
seriously burned when flame: emanat- 
ing from the barrel of one of such pis- 
tols ignited.the material comprising 


in other. cases,°? 
question of damages is generally a question for the 
jury,°* and much discretion is left to the jury in 
If if appears, however, 
that the award is inadequate or excessive,°® an ap- 


WEAPONS 


the 


ous.” 


the whiskers, together with the soft 
cotton material forming a part of the 
costume, stated a cause of action. 
Crist v. Art Metal Works, 243 N.Y.S. 
496, 230 App.Div. 114 [aff 175 N.E. 341, 
255 N.Y. 624]. 


3. Elements of actionable negli- 
gence see Negligence §§ 10-32. 


4 See Negligence §§ 500-599. 


5. Bernard v. Smith, 90 A. 657, 36 
Evel ronnie 


6. See Negligence § 326. 


7. See cases infra this note; 
generally Negligence § 327. 

[a] Ioaded air rifie is an article 
of this dangerous nature. Herman v. 
Markham Air Rifle Co., 258 F. 475. 

[b] Toy pistol, discharging noth- 
ing but sparks produced by friction, 
the sparks being harmless even when 
discharged directly upon the hands 
or face or upon any kind of clothing, 
is not so imminently dangerous as to 
render the Seller liable, in the absence 
of privity of contract, to a nine year 
old boy who, while drawing gasoline 
from a tank in a small closed room 
or shed, discharged the pistol several 
times, with the result that the sparks 
ignited the gasoline vapors in the air. 
Miller v. Sears, Roebuck & Co. of Illi- 
nois, 250 Ill.App. 340. But see Crist v. 
Art Metal Works, 243 N.Y.S. 496, 230 
App.Div. 114 [aff 175 N.E. 341, 255 N. 
Y. 624] (where a pistol of the same 
kind as that involved in Miller v. 
Sears, Roebuck & Co. of Illinois, 
supra, allegedly ignited the soft cot- 
ton material and the material compos- 
ing the whiskers of a Santa Claus 
costume being worn by the infant 
plaintiff, and it was held to be for the 
jury to say whether or not such toy 
pistol was harmless as advertised). 


8 Miller v. Sears, Roebuck & Co. 
of Illinois, 250 I1l.App. 340. 


Harmless nature of instrument as 
question for the jury see infra § 99. 


9. Seo supra § 81. 


Sale of explosives generally see Ex- 
plosives §§ 12-16. 


10. See cases infra this note. 


[a] “Dangerous weapon” is one 
liable to produce death or great bodily 
harm, or dangerous to life. Parman 
v. Lemmon, 244 P. 227, 119 Kan. 323, 
120 Kan. 370, 44 A.L.R. 1500. 


[b] “Deadly weapon” is any weap- 
on likely to produce death, one dan- 
gerous to life, likely to produce bodily 
injury from use of it, or with which 
death may be easily and readily pro- 
duced. Parman v. Lemmon, 244 P. 
227, 119 Kan. 328, 120 Kan. 370, 44 A. 
L.R. 1500. 


and 
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rule that the negligent seller of an article is not 
jiable to a third person who has no contractual rela- 
tion with him,® there is a well recognized exception — 
in the case of articles or instruments such as weap- 
ons which are inherently and imminently danger- 
A representation by the seller that an instru- 
ment such as a toy pistol is harmless refers only 
to the ordinary and usual uses thereof under rea- 
sonable conditions.® 


[§ 96] 2. Violation of Statute or Ordinance. 
Where a statute or ordinance prohibits the sale, gift, 
or loan of firearms or other weapons, including am- 
munition therefor as well as toy firearms or toy 
weapons, to minors or others,® a person who illegal- 
ly sells, gives, or lends prohibited weapons?® or am- 
munition with which an injury is inflicted is lable 
in damages to the injured person,!! subject to the 


[c] Air gun is not a firearm.—Har- 
ris v. Cameron, 51 N.W. 437, 81 Wis. 
239, 29 Am.S.R. 891. 

[d] Shotgun is not included in a 
statute making it unlawful to sell, 
trade, give, loan, or otherwise furnish 
to a minor “any pistol, revolver or 
toy pistol, by which cartridges or caps 
may be exploded, or any dirk, bowie 
knife, brass knuckles, sling shot, or 
other dangerous weapons.” Parman 
v. Lemmon, 244 P. 227, 119 Kan. 323, 
120 Kan. 370, 44 A.L.R. 1500. 


[e] Stevens 2@-caliber rifle used 
in hunting, and capable of killing a 
human being, is not a “toy firearm,” 
nor is it included in a statute making 
it unlawful to “sell, loan, or give any 
pistol or revolver to any minor.” 
gn ee v. Seil, 97 N.W. 498, 120 Wis. 


_ [f] Toy weapons.—A statute mak- 
ing it unlawful knowingly to sell to 
any minor a pistol, dirk, bowie knife, 
or Sword cane refers to weapons rath- 
er than mere toy imitations of weap- 
ons, if the imitation is not reasonably 
capable of being put to the same use 
as that for which the real weapon is 
intended. Mathews v. Caldwell, 63 
S.E. 250, 5 Ga.App. 336. 


[g] A toy air gun is a toy firearm. 
—Cada v. The Fair, 187 Ill.App. 111. 


[h] “Yo calla toy a pistol does not 
make it a pistol; to calla pistol a toy 
does not make it a toy; nor is the es- 
sential character of the thing changed 
by the purpose for which it is sold 
or used in a particular case. <A pistol 
is no less a pistol because it is sold 
as a toy, or used to shoot blank 
cartridges.” Mathews v. Caldwell, 63 
S.E. 250, 251, 5 Ga.App. 336. 


11. Ga.—Spires v. Goldberg, 106 S. 
BE. 585, 26 Ga.App. 530; Mathews v. 
Caldwell, 63 S.B. 250, 5 Ga.App. 336. 


Ind.—Binford v. Johnston, 82 Ind. 
426, 42 Am.R. 508. 


Mass.—Pudlo v. Dubiel, 
536, 273 Mass. 172. 


Minn.—Anderson v. Settergren, 111 
N.W. 279, 100 Minn. 294. 


N.Y.—Henningsen v. Markowitz, 
230 N.Y.S. 313, 132 Misc. 547. 


Ohio.—Neff Lumber Co. vy. First 
ae Bank, 171 N.E. 327, 122 Ohio St. 

Pa.—MecMillen v. Steele, 119 A. 721, 
275 Pa. 584; Shaffer v. Mowery, 108 
A. 654, 265 Pa. 300; Wassel v. Ludwig, 
92 Pa.Super. 341. 


Wis.—Pizzo v. Wiemann, 134 N.W. 
899, 149 Wis. 235, 38 L.R.A.N.S. 678, 
Ann.Cas.1913C 803. 


Ont.—Fowell v. Grafton, 20 Ont.L. 


173 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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principles pertaining to actionable negligence,!? con- 
tributory negligence,!? and proximate cause.14 The 
person who thus violates the law is liable, as in oth- 
er negligence cases,t® for any consequence that 
should reasonably have been anticipated as a nat- 
ural and probable result,1* but the particular eas- 
ualty need not have been anticipated.27 


[§ 97] 3. Pleading.18 


Ae as 15 Ont.W.R. 790, 1 Ont.W.N. 


fa] Dlustrations.—(1) Sale of ball 
eartridges for use in a toy pistol con- 
trary to statute is negligence per se. 
Binford v. Johnston, 82 Ind. 426, 42 
Am.R. 508. (2) The discharge of a 
firearm is the natural and probable 
result of its use, and, where illegally 
sold to a minor, the seller cannot 
avoid liability for damages, either to 
the purchaser or one injured by him, 
because of its negligent use by pur- 
chaser. McMillen v. Steele, i119 A, 
721, 275 Pa. 584. (3) Seller of a shell 
or cartridge to a boy less than four- 
teen years of age, in violation of a 
statute making such a sale.a misde- 
meanor, thereby made himself liable 
for any natural and probable result 
which might follow his wrongful act. 
Shaffer v. Mowery, 108 A. 654, 265 Pa. 
300. (4) Where merchants, in ex- 
change for coupons, gave an air gun to 
a thirteen year old boy, who fired it at 
a bird and hit the plaintiff, a neighbor, 
on the opposite side of the street, the 
jury could find that the merchants 
were negligent, in view of an act mak- 
ing it unlawful to sell or give an air 
gun to a minor under the age of six- 
teen. Fowell v. Grafton, 20 Ont.L.R. 
639, 15 Ont.W.R. 790, 1 Ont.W.N. 647. 
(5) Sales of toy pistols being pro- 
hibited and made an offense by stat- 
ute, a wholesaler who sells them is 
liable for death of a boy from the use 
of one of them, bought by him from 
a retailer; all the transactions being 
within the state. Pizzo v. Wiemann, 
134 N.W. 899, 149 Wis. 235, 38 L.R.A. 
N.S: 678, Ann.Cas.1913C 803. (6) 
That statute prohibiting sale of fire- 
arms and ammunition to minors mere- 
ly imposes penalty for its violation 
did not preclude recovery for negli- 
gence against storekeeper selling air- 
rifle shot to minor. Pudlo v. Dubiel, 
173 N.B. 536, 273 Mass. 172. (7) That 
mother took air rifle illegally sold son, 
and that plaintiff was injured by an- 
other child’s discharge, thereof, held 
not to affect seller’s liability. Hen- 
ningsen v. Markowitz, 230 N.Y.S. 313, 
132 Misc. 547. 


12. Hulsey v. Hightower, 161 S.E. 
664, 44 Ga.App. 455. 


[a] hus, a statute prohibiting 
furnishing minor with dirk or bowie 
knife held not to render father liable 
civilly for furnishing knife used by 
son in stabbing plaintiff, since “‘plain- 
tiff does not bring himself within the 
range of the protection which the 
statute was intended to afford, that is, 
protection against negligence.” Hul- 
sey v. Hightower, 161 S.E. 664, 44 Ga. 
App. 455. 

Elements of actionable negligence 
gonerally see Negligence §§ 10-32. 


13. McMillen v. Steele, 119 A. 721, 
275 Pa. 584, 


The complaint, petition, or 
declaration,’® in an action for injuries caused by 
negligence, should disclose the necessary elements 
of actionable negligence;?° it should aver that the 
negligence was the proximate cause of the injury,24 
and show that the injury should have been anticipat- 
ed.?? In an action grounded on the negligent or ille- 
gal sale of a weapon to a minor who has inflicted an 
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[a] One more than fourteen years 
old, who is presumed to hae the ca- 
pacity to appreciate the danger from 
firearms, and who is negligently in- 
jured by a minor to whom the gun has 
been illegally sold, stands in a posi- 
tion independent of the illegal selling 
transaction, and is precluded by his 
contributory negligence from recover- 
ing, either from the one causing the 
damage or against a person liable 
over, even though the negligence re- 
sulting in the injury consisted of vio- 
lating a penal statute. McMillen v. 
Steele, 119 A. 721, 275 Pa. 584. 


Contributory negligence generally 
see Negligence §§ 500-599. 


14. See cases infra this note. 
[a] Sale held not proximate cause. 
—(1) Where defendant in violation 


of an ordinance sold to a minor a gun 
in which explosive substances might 
be used, and while shooting at a tar- 
get he missed and struck and injured 
plaintiff passing in a public alley, the 
sale of the gun was not the proximate 
cause of plaintiff's injury. Hartnett 
v. Boston Store of Chicago, 106 N.E. 
837, 265 Til. 331, L.R.A.1915C 460 [aff 
1859 DApp, 332i]. (2) Defendant, 
who, contrary to the provisions of the 
statute, sold a pistol to a boy fifteen 
years old, was not liable to the mother 
of the boy for loss of the boy’s service 
caused by his accidentally shooting 
himself in the hand with the pistol, it 
not appearing that he was ignorant of 
the character of the weapon, or inex- 
perienced in its use, and there being 
nothing to show that there was any- 
thing in his character or disposition 
to render it dangerous to place the 
pistol in his hands. Poland v. Ear- 
hart, 30 N.W. 637, 70 Iowa 285. 

Proximate cause generally see Neg- 
ligence §§ 477-499. 

15. Seo Negligence §§ 482-484, 

16. Spires v. Goldberg, 106 S.E. 
585, 26 Ga.App. 530; Shaffer v. Mow- 
ery, 108 A. 654, 265 Pa. 300. 

17. Wassel v. Ludwig, 92 Pa.Super. 
341. 

18. Pleading: 

Generally see Pleading 49 C.J. p 1. 
In negligence cases generally see Neg- 

ligence §§ 626-735. 

: 19. Complaint, petition, or declara- 
on: 

Generally see Pleading §§ 132-196. 

In negligence cases generally see Neg- 

ligence §§ 626-687. 

20. Anderson vy. Settergren, 111 N. 
W. 279, 100 Minn. 294. 

[a] Thus, under a statute making 
it unlawful to permit a minor under 
the age of fourteen to have possession 
or control of firearms, a complaint al- 
leging that hardware merchants 
loaned a rifle and sold cartridges to a 
minor of thirteen years, and that the 
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injury therewith, the only issues being whether ac- 
cused was negligent?* or the sale was illegal,?* and 
whether the injury was the natural and probable 
consequence of the negligence,”° plaintiff must prove 
only what is required by those issues,”® and plaintiff 
need not aver that the minor was of such tender 
years that he could not appreciate the danger of his 
acts;?7 nor is it necessary to negative the want of 
due care on the part of such minor.” 


[§ 98] 4. Evidence.?°® 
damages is brought against a wrongdoer who, in vio- 
lation of law, has sold or disposed of a weapon with 
which the plaintiff has been injured, the evidence 
adduced upon the different issues must be sufficient 
for the purpose,®?° but the necessary degree of 


Where a civil action for 


minor began to shcot with the gun, 
cartridges in every direction, and shot 
plaintiff is not demurrable. _Anderson 
v. Settergren, 111 N.W. 279, 100 Minn. 
294, 

Alleging’ actionable negligence gen- 
erally see Negligence §§ 626, 629, 630, 
644, 666, 671-674. 


21. See cases infra this note. 


[a] In an action by a minor to re- 
cover damages for personal injuries 
from a sale to him of a toy firearm 
forbidden by ordinance, it was held, 
that the declaration was not demur- 
rable on the ground that it did not 
show that the sale was the proximate 
cause of the injury. Cada vy. The 
Fair, 187 Ill.App. 111. 


[b] Petition alleging plaintiff was 
injured by air gun, which defendant 
negligently sold to minor of thirteen, 
was held sufficient to connect defend- 
ant’s negligence with consequent in- 
jury to plaintiff. Poe v. Canton-Mans- 
field Dry Goods Co., 173 N.E. 318, 36 
Ohio App. 395. 

Alleging connection between negli- 
gence and injury generally see Negli- 
gence §§ 666-670. 


22. Driesse v. Verblaauw, 153 A. 
388, 9 N.J.Mise. 173. 


[a] In action against dealer for 
unlawfully selling cartridges to min- 
or, who shot deceased, complaint. 
showed that injury ought to have 
been anticipated. Driesse v. Ver- 
blaauw, 153 A. 388, 9 N.J.Misc. 173. 


Anticipation of injury generally see 
Negligence §§ 483-484. i 


23. Bernard v. Smith, 90 A. 657, 36 
R.I. 377. See also supra § 95. 


24. See supra § 96. 


25. Bernard vy. Smith, 90 A 657, 
a geek Pare Se 
26. McMillen v. Steele, 119 A. 721, 


275 Pa. 584. 


27. Driesse v. Verblaauw, 1 
388, 9 N.J.Misec. 1738. Eee 


28. Bernard v. Smith, 90 A. 
a ae A. 657, 36 


29. Evidence: 
Generally see Evidence 22 C.J. p 1. 
In_negligence cases, generally see 
Negligence §§ 736-849. 


30. Pudlo v. Dubiel, 173 N.E. 
273 Mass. 172. ee 


[a] Evidence, as regards liability 
of seller of air-rifle shot, warranted 
finding that minor buyer was not 
negligent in loaning air rifle to an- 
other boy who shot buyer. Pudlo y. 
Dubiel, 173 N.E. 536, 273 Mass. 172. 

Admissibility of evidence: 
Generally see Evidence §§ 89-162. 

In negligence cases generally see Neg- 

ligence §§ 787-832. 

Weight and sufficiency of evidence: 


80 [68 C.J.] 
proof*! is not as great as that required to sustain 
a conviction for the criminal offense.*2 The viola- 
tion of the statute is in itself evidence of negli- 
genee,** and where it is claimed that the weapon 
has been unlawfully placed in the hands of a minor, 
evidence as to the appearance of the minor,** or the 
nature of the clothing worn by him,®® is admissible 
as being at least some indication of his age. It has 
been said to be common knowledge that an air gun 
in the hands of a child is capable of doing harm.*° 


[§ 99] 5. Trial, Damages, and Review. Rules of 
law pertinent to-matters.connected with the trial** 
and review?’ of civil actions generally are applica- 
ble in actions to recover damages for injuries trace- 
able to the negligent or illegal sale, gift, or loan of 
weapons.°® Jf it is doubtful whether or not a par- 
ticular weapon or device is harmless*® or is within 
the prohibition of the law,*t the question is for 
the jury; and it is also ordinarily within the prov- 


WEAPONS 


[§§ 98-100 


ince of the jury to determine the questions of neg- 
ligence,*? contributory negligence,** and proximate 
cause,** although under suitable circumstances these 
questions may be for the court.*°® 


[§ 100] D. Manufacture. A firearm, in the use 
for which it is intended, is a dangerous instrument 
within the scope of the principle that, under the 
ordinary rules of negligence,*® a manufacturer of 
such an instrument is liable in damages for an in- 
jury resulting from the negligent use of defective 
materials or from want of proper care and skill in 
the manufacturing process.t* The most that is 
required, however, is the production of a weapon 
suitable for use under the conditions existing at the 
time it is put on the market,*® and the manufactur- 
er is not liable where the weapon is not used in an 
ordinary and reasonably foreseeable manner.*® In 
accordance with the rules of: pleading,®® evidence,°* 
and procedure generally,®>? a want of proper care 


aa 


Generally see Evidence §§ 1730-1806. 
In negligence cases generally see Neg- 
ligence §§ 833-849. 
$1. See Evidence §§ 1730-1762. 


32. McMillen y. Steele, 119 A. 721, 
275 Pa. 584. 

fa] hus, in a civil action to re- 
cover damages for the death of a boy 
from a storekeeper who had sold a 
shotgun to another boy under sixteen 
years old, in violation of a statute, 
it was error to hold that liability 
could not be imposed until the pre- 
sumption of innocence was overcome 
by a preponderance of the evidence 
fairly leading to the conclusion the 
act complained of was committed by 
defendant or under his positive com- 
mand. McMillen y. Steele, 119 A. 721, 
275 Pa. 584. 

32. Pudlo v. Dubiel, 173 N.E. 536, 
273 Mass. 172. See also Negligence §§ 
101-128. 

34. McMillen vy. Steele, 119 A. 721, 
275 Pa. 584. 

35. McMillen v. Steele, supra. 

a] Thus, evidence that a boy, 
while illegally purchasing a gun, wore 
short trousers and a blouse waist, was 
held admissible as tending to show 
that defendant willfully and know- 
ingly sold the gun to a minor less 
than sixteen years old. McMillen v. 
Steele, 119 A. 721, 275 Pa. 584. 


66. Fowell v. Grafton, 20 Ont.L.R. 
639, 15 Ont.W.R. 790, 1 Ont.W.N. 647. 


Judicial notice generally see Evi- 
dence §§ 1807-2008. 
37. Trial: 
Generally see Trial 64 C.J. p 1. 
In negligence cases generally see Neg- 
ligence §§ 850—946. 
33. Review: 
Generally see Appeal and Error 3 C. 
un D! 200% 
In negligence cases generally see Neg- 
' ligence §§ 947-950. 
39. See cases supra § 95, and cas- 
es infra this section. 
40. Crist v. Art Metal Works, 243 
N.¥.S. 496, 230 App.Div. 114 [aff 175 
N.E. 341, 255 N.Y. 624]. 


41. Mathews v. Caldwell, 
250, 5 Ga.App. 336. 


[a] Whether or not crude pistol 
having “a trigger and hammer, and 
a barrel, about 2% inches long, fixed 


63 S.E. 


movably on a pivot, so that it may 
be unbreeched for the purpose of 
loading into it a small cartridge 
Pus exploded by the hammer,” the 
bore of the barrel being .22 caliber 
at the breech and capable of taking 
“BB caps,” and the ammunition sold 
with it consisting of blank cartridges 
about the size of an ordinary .22 short- 
range rifle cartridge, is a “pistol” 
within a statute prohibiting sales to 
minors, is a question for the jury. 
Mathews v. Caldwell, 63 S.E. 250, 251, 
5 Ga.App. 336. 


42. Spires v. Goldberg, 106 S.E. 
585, 26 Ga.App. 530; Shaffer v. Mow- 
ery, 108 A. 654, 265 Pa. 300. 


[a] Thus, where defendant sold 
loaded cartridges and a pistol to a 
minor, in violation of Pen. Code (1910) 
§ 350, and the minor lent the pistol 
to another minor, who shot and in- 
jured plaintiff while playing with it, 
defendant’s liability for the injury 
was a question for the jury, and the 
demurrer was erroneously sustained. 
Spires v. Goldberg, 106 S.E. 585, 26 
Ga.App. 530. 


43. Crist v. Art Metal Works, 243 
N.Y.S. 496, 230 App.Div. 114 [aff 175 
N.E. 341, 255 N.Y. 624]; McMillen v. 
Steele, 119 A. 721, 275 Pa. 584. 


[a] Evidence held to present ques- 
tion for jury whether a boy killed by 
the accidental discharge of a gun was 
guilty of failure to exercise due care, 
the standard of responsibility for a 
child being his capacity to understand 
and avoid danger. McMillen v. Steele, 
119 A, 721, 275 Pa. 584. 


44 Cada v. The Fair, 187 Iil.App. 
111; Pudlo v. Dubiel, 173 N.E. 536, 
273 Mass. 172; Poe v. Canton-Mans- 
field Dry Goods Co., 173 N.E. 318, 36 
Ohio App. 395; Wassel v. Ludwig, 92 
Pa.Super, 341. 


[a] Illustrations.—(1) Where de- 
fendant sold air gun to minor of thir- 
teen, and purchaser’s brother, minor 
of five, discharged gun at plaintiff in- 
juring plaintiff's eye, whether defend- 
ant’s negligence was proximate cause 
of injury held for jury. Poe vy. Can- 
ton-Mansfield Dry Goods Co., 173 N. 
E. 318, 36 Ohio App. 395. (2) Wheth- 
er storekeeper’s negligence in selling 
air-rifle shot to 11 year old boy, con- 
trary to statute, was proximate cause 
of injury to buyer when shot by an- 
other boy to whom rifle was loaned, 
held for jury. Pudlo v. Dubiel, 173 


N.E. 536, 273 Mass. 172. 

45. See Cada v. The Fair, 187 Ill. 
App. 111, 114 (‘‘the question of proxi- 
mate cause is a question of fact for 
a jury to decide where an issue is 
formed and a trial had, with evidence 
upon that issue. But where the ques- 
tion is presented by a demurrer to the 
declaration followed by judgment on 
the pleadings, it becomes a question 
of law). 


Questions of law or fact generally, 
as regards: 


Contributory negligence see Negli- 
gence §§ 858-870. 

Negligence see Negligence §§ 852-857. 

Proximate cause see Negligence §&§ 
876-884. 


46. See Negligence 45 C.J. p 608. 


47. Favo v. Remington Arms Co., 
73 N.Y.S. 788, 67 App.Div. 414. 


43. Favo v. Remington Arms Co., 
supra. 


{a] Where a gun was made for nse 
with black powder, which was com- 
monly used at the time of the manu- 
facture and sale, and after about three 
years smokeless powder, being a more 
highly explosive powder, came into 
popular favor, and was being used in 
the gun when it exploded, the manu- 
facturer was not chargeabie with neg- 
ligence because the gun was not 
adapted to smokeless powder. Favo 
v. Remington Arms Co., 73 N.Y.S. 788, 
67 App.Div. 414. 


49. Favo v. Remington Arms Co., 
supra. 
Foreseeable consequences generally 
see Negligence §§ 483-484. 
50. Pleading: : 
Generally see Pleading 49 C.J. p 1. 
In negligence cases generally see Neg- 
ligence §§ 626-735. 
51. Evidence: 
Generally see Evidence 22 C.J. p 1. 
In negligence cases generally see Neg- 
ligence §§ 736-849. 
52. In negligence cases generally: 
Appeal and error see Negligence §§ 
947-950. 
Nature and form of remedy see Negli- 
gence §§ 6038-604. 
Parties see Negligence §§ 621-625. 
Trial see Negligence §§ 850-946. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 100] 


and skill in the manufacture must be alleged and 
proved*® by sufficient evidence;** the mere burst- 


*“WEAR.! 


the idea of abrasion, erosion, and 
incident to use. 


Wear and tear. 


use of a thing.® 
Phrases: 


Wear of the creek. A term which has reference 
to the gradual and imperceptible changes in the 
banks of a creek by which the soil is taken from 


53. Miller v. Sears, Roebuck & Co. 
of Illinois, 250 Ill.App. 340; Favo v. 
Remington Arms Co., 73 N.Y.S. 788, 67 
App.Div. 414. 

54. See cases infra this note. 


[a] Evidence held insufficient.— 
(1) To show negligence in manufac- 
turing gun. Welshausen v. Charles 
PorkersGo.) 16.044 2745, 83 «Conn. 2315 
Favo v. Remington Arms Co., 73 N.Y. 
S. 788, 67 App.Div. 414. (2) To show 
that shell was defective, and that gun 
barrel burst because of such defect. 
Bonham v. Winchester Repeating 
Arms Co., 179 Ill.App. 469. 


55. Favo v. Remington Arms Co., 
73 N.Y.S. 788, 67 App.Div. 414. 

{a] Doctrine cf res ipsa loquitur 
is inapplicable unless the thing caus- 
ing the accident is under the control 
of the defendant or his _ servants. 
Bonham v. Winchester Repeating 
Arms Co., 179 Ill.App. 469. See Neg- 
ligence § 781. 

[b] “There was some evidence 
that the cartridges fitted the left bar- 
rel somewhat loosely. But the jury 
would not be permitted from these 
facts alone to conjecture that the gun 
was defective or unsafe. Those facts 
laid the foundation for the introduc- 
tion of further evidence by experts to 
show that the thickness of the bar- 
rels as shown by the exhibit was in- 
sufficient for safety, or that the qual- 
ity of the steel was poor, or that the 
barrels were improperly and irregu- 
larly bored, and that the looseness of 
the fit of the cartridge was liable to 
cause a disruptive explosion.” Wels- 
hausen v. Charles Parker Co., 76 A. 
271, 83 Conn. 231. 


1. See also Weir post. 
2. Webster New Int. D. 


3. Carr v. State, 34 Ark. 448, 450, 
36 Am.R. 15. 


4 Government of the Philippine 
ands v. Harris, 37 Philippine 204, 
07. 


“Abrasion” 1 C.J. p 339. 
“Deterioration” 18 C.J. p 983. 
“Erosion” 21 C.J. p 822. 


5. Webster D. [quot Government 
of the Philippine Islands v. Harris, 
37 Philippine 204, 207]. 


6. See Natural § 17. 
7. See Ordinary § 1 note 41 [c]. 
8. Citron v. Cohen, 36 T.L.R. 560. 


In one sense, as a verb, to carry or 
bear upon the person,” as used in the phrase “wear 
any pistol.”* In another sense, the term fully covers 


The loss by wearing, as of ma- 
chinery in use; the loss or injury to which anything 
is subjected by use, accident, etc.; loss by service, 
exposure, decay, or injury incident to the ordinary 


“Natural wear and tear,’® “ordinary 
wear and tear,’ and “reasonable wear and tear.’’® 


WEAPONS—WEARING APPAREL 


deterioration as 


[68 C.J.] 81 


ing of a firearm does not alone suffice to make the 
manufacturer liable.®® 


one side of the stream and deposited on the other, 
and not to a sudden and violent change in the course 
of the stream by floods.® 


WEARING APPAREL.’° 


A common term used 


in an inelusive sense as embracing all articles which 


person.?? 


are ordinarily worn;'! vesture, garments, dress, or 
anything that is worn by, or appropriated to, the 
Although the term is usually employed to 
mean clothing and garments protecting the person 


from exposure,!* its meaning is not necessarily con- 


article is put.17 


And see Reasonable § 3 note 78 [a]. 


9. Henning v. Bennett, 18 N.Y.S. 
645, 63 Hun 592, 594. 
10. “Apparel” 3 C.J. p 253. 


Wearing apparel: 
As baggage see Carriers § 1558. 
Child’s see Parent and Child § 139. 
Durer on see Customs Duties §§ 38— 


Exemption of see Exemptions §§ 74—- 
76; Executions § 61. 
Fire Insurance § 90. 

Right of widow to see Executors and 
Administrators § 780 note 20 [d]. 
Wife’s see Husband and Wife §§ 52, 

141, 442. 
11. Arnold Constable & Co. v. U. 


S., 13 S.Ct. 406, 147 U.S. 494, 496, 37 
L.Ed. 253. 


[a] Shoes are included in the 
term. Swayne v. Hager, 37 F. 780, 
782, 13 Sawy. 618. 

12. Gooch v. Gooch, 33 Me. 535 
[quot McClung v. Stewart, 8 P. 447, 
12) Or.. 431, 434,53 Am-Re 38741. 

Lol LOW NS eva La Ulm oSuaNnEt. oD, 


346, 66 Am.D. 726 [quot Neasham v. 
McNair, 72 N.W. 773, 103 Iowa 695, 
697, 64 Am.S.R. 202, 38 L:R.A. 847]; 
In re Holden, 178 N.Y.S. 548, 109 Misc. 
207% sDOxs LEistate, 15 Pa: Dist. \51.95 
580 [aff 30 Pa.Super. 393]. 


14. Phillips v. Phillips, 44 So. 391, 
151 Ala. 527, 529,125 Am-S-R.-40, 15 
Ann.Cas. 157; In re Carter’s Estate, 
VIA OMT area Aasy Ole RH | iG yh Key ve 1) 
re Steele, 22 F.Cas.No. 13,346, 2 Flipp. 
324; Brown v. Edmonds, 66 N.W. 310, 
BOLD Zidlieoor Anos. Oe). 


15. Invre H. L. Evans & Co., 158 F. 
153, 159; In re Smith, 96 F. 832, 834; 
Sellers v. Bell, 94 F. 801, 812, 36 C.C. 
A; 602; Phillips’ vz Phillips, 44° So: 
391, 151 Ala..527, 530,5125 Am.S.R.. 40, 
15 Ann.Cas. 157; McCormick v. Hud- 
son River R. Co., 4 E. D. Smith (N.Y.) 
181, 182; In) re. Holden, 178 N.y.S: 
548, 109 Mise. 207; In re Carter’s 
Estate, 240 P. 727, 729, 113 Okl. 182 
[quot In re Steele, 22 F.Cas.No. 13,- 
346, 2 Flipp. 324; Brown v. Edmonds, 
GO MNEWe, SOs SSD. (2s bo Amn cS. bis 
762]; McClung v. Stewart, 8 P. 447, 
12 Or. 431, 484, 53 Am.R. 374. 


[a] Originally the term included 
not only vesture, but all ornaments 
and decorations worn with it. Nea- 


fined to clothing,!* and, accordingly, it has been held 
in some cases that the term may inelude ornaments 
worn on the person,!® while in other cases it may 
not,1° the test sometimes employed for the deter- 
mination of the matter being the use to which the 


sham v. McNair, 72 N.W. 1773, 103 
Towa 695, 698, 64 Am.S.R. 202, 38 L. 
R.A. 847. 


{b] “fhe idea of ornamentation 
seems to be a rather prominent ele- 
ment in the word, and it is not im- 
proper to say that a man ‘wears’ a 
watch or ‘wears’ a cane.” Brown v. 
Edmonds, 66 N.W. 310, 8 S.D. 271, 59 
Am.S.R. 726 [quot In re Steele, 22 F. 
Cas.No. 13,346, 2 Flipp. 324]. 

16. Breastpizs.—Towns vy. Pratt, 
33 N.H. 345. 349, 66 Am.D. 726; Mc- 
Cormick v. Hudson River R. Co., 4 E. 
Di Smith: VGNsyY.)) isi es 2 nee 
Holden, 178 N.Y.S. 548, 109 Misc. 207; 
Dox’s Estate, 15 Pa.Dist. 579, 580 [aff 
30 Pa.Super. 393]; Sawyer v. Sawyer, 
28 Vt. 249, 254. 

[a] Articles of jewelry.—(1) In 
the popular sense of the term, arti- 
cles of jewelry designed to be worn 
as ornaments are not wearing ap- 


parel. Towns v. Pratt, 33 N.H. 345, 
349, 66 Am.D. 726. (2) A ring (Nea- 
sham v. McNair, 72 N.W. 773, 103 


Towa 695, 697, 64 Am.S.R. 202, 38 L.R. 
A. 847) (3) or a brooch (Dox’s Es- 
tate, 15 Pa.Dist. 579; 580" Fatt 30 4Par 
Super. 393]). 


17. Int re Smith; (960 EY USs2.esece 
Neasham v. McNair, 72 N.W. 773, 103 
ee 695, 64 Am.S.R. 202, 38 L.R.A. 

(€ 

[a] Jewelry (1) when of no pur- 
pose other than ornamental, as a ring, 
will not be classified as “wearing ap- 
parel,’ but if it serves the double 
purpose of being an article used in 
fastening the garments, or otherwise, 
and also of adornment to the person, 
it may be adjudged a part of the 
wearing apparel. Neasham v. Mc- 
Nair, 72 S.W. 773, 103 Iowa 695, 698, 
64 Am.S.R. 202, 38 L.R.A. 847. (2) 
Watch and chain (Neasham vy. Mc- 
Nair, 72 N.W. 773, 103 Iowa 695, 697; 
Bumpus v. Maynard, 38 Barb. (N.Y.) 
626; McCormick v. Hudson River R. 
Cone Ha Dy SmitheGNuyvs) lst. ase 
McClung vy. Stewart, 8 P. 447, 12 Or. 
431, 434, 53 Am.R. 374; Brown v. 
Edmonds, 66 N.W. 310, 8 S.D. 271, 59 
Am.S.R. 726) (3) and a diamond stud 
worn for the purpose of fastening a 
shirt front (In re Smith, 96 F. 852, 
834) have been classified as wearing 
apparel. 


[b] Gold watch is wearing ap- 
parel, but when put into a trunk while 
traveling it becomes baggage. Mc- 


*By PHILIP H. CRAWFORD, JR. (Wear—Weight of Evidence inclusive). 


[68 C. J.—6] 


82 [68 C.J.] 


Wearing apparel necessary for immediate use. 
Such an amount of clothing as is necessary to meet 
the varying changes of climate, and the customary 
habits and ordinary necessities of the mass of peo- 
ple.18 


Other phrases: ‘All necessary and proper wear- 
ing apparel,’”’® “articles of wearing apparel,”’?° “ar- 
ticles of wearing apparel fastened to other 
articles of wearing apparel,’’?? “ingredients that en- 
ter into wearing apparel,”?? “my wearing apparel,”?* 
“only her wearing apparel,’’?* “silk wearing appar- 
el,’?> and “wearing apparel suitable for the season 
of the year.’ 


WEATHER.’" Phrases: 
weather,”?® “weather proof 
“weather working day.”?° 


WEATHERING. A method of stabilizing raw 
natural gasoline, consisting in subjecting it to the 
atmosphere in open tanks, until by evaporation, 
sometimes accelerated by steam pipes, the required 
vapor pressure or vapor tension of the remaining 
liquid is had.*+ 


Phrases: “Substitute for weathering,”®? and “the 
old weathering process.” 

WEB HOSE. A hollow structure for the trans- 
mission of water, which, when water is not flowing 
through it, may lie perfectly flat, and be folded upon 
itself, with no suggestion of a tube about it.*4 

WEB PRESS. A printing press which receives 
and prints upon a continuous web or roll of paper 
as it is unwound, and not upon cut sheets.*® 

Web-perfecting press. A press which feeds itself 
with a long, continuous roll of paper, perfects or 
prints such paper on both sides by passing it be- 


“Bad character of the 
insulation,”?9 and 


Cormick v. Hudson River R. Co., 4 BE. 
DaSmith GN Y.)  TSt) 182. loading). 


[a] Ice as 


port, upon which the weather permits 
See also Shipping § 1031. 


“weather” that would 


WEARING APPAREL—WEEKLY 


tween two sets of form and impression cylinders, 
and, by transverse cuts, severs the web into sheets.*® 


WEBSTER’S UNABRIDGED DICTIONARY. 
A work of standard authority on the meaning of 
English words, widely known and universally accept- 
ed wherever the English language is spoken.? 


WEDDING.?® 


WEDGE. A term which conveys a progressive 
conception of the application of mechanical force; 
an intermediate term between the terms “clamp” 
and “draw,” and looks both ways, unless used in 
any accurate mechanical sense, when it looks more 
toward drawing than it does toward merely clamp- 
ing.2® A tool held in place by hand while being 
struck, and used for splitting rock.*° 


WEED.*! A word with a common, everyday 
meaning, but which may have a technical meaning 
to the botanist or chemist;*2 a general term, the 
application of which is somewhat relative,*? and 
which is without definite application to any par- 
ticular plant or species of plants.44 The term may 
be applied to any one of those herbaceous plants 
which are useless and without special beauty or es- 
pecially which are positively troublesome;*> any 
plant growing in cultivated ground to the injury of 
the crop or desired vegetation, or to the disfigure- 
ment of the place; an unsightly, useless or injurious 
plant; underbrush.*® 


Phrase: “One-third of the weeds on his lot were 
sunflowers.’’47 

WHEHEK.*8 

WEEKLY. Once a week.*? 


Weekly for two weeks. Two weeks in succes- 
sion.®° 


40. Langhorn, Johnson & Co. v. 
Wiley, 91 S.W. 255, 256, 28 Ky.L. 1186. 


SLOOMN6 24 GC. dep whOSis 


18. Peverly v. Sayles, 10 N.H. 356, 
Byte 

19. Phillips v. Phillips, 44 So. 391, 
151 Ala. 527, 529, 125 Am.S.R. 40, 15 
Ann.Cas. 157. 

'. 20. In re Boyd, 55 F. 599, 600,°5 
CiCEAE A223. 

21. In re Spielman, 66 F. 724, 725; 
Oppenheimer v. U. S., 61 F. 2838, 284 
[afi 66. 52, 53, 13° C.C.A.. 327]. 

22. U.S. v. American Woolen Co., 
265 F. 404, 406. 

23. In re Holden, 178 N.Y.S. 548, 
109 Mise. 207. 

24 Crichton v. Symes, 3 Atk. 61, 
63, 26 Reprint 838. 

25. One Pearl Necklace v. United 
States, 123 F. 371, 378. 


26. Astor v. Merritt, 4 S.Ct. 413, 
111 U.S. 202, 206, 28 L.Ed. 401. 
27. “Fog or thick weather” see 


Collision §§ 185-—21T. 
“Stress of weather’ 60 C.J. p 663. 


eonebpe india, 49 Bs 76, 79) 1 CC, 
A. 174. 
29. Knowlton v. Des Moines Edi- 


son Light Co., 90 N.W. 818, 117 Iowa 
451, 457. 

30. The Driebergen, 60 F.(2d) 367, 
371 [cit Pyman S.S. Co. v. One Hun- 
dred Tons of Kainit, 164 F. 364; The 
India, 49 FE. 76, 78, 1 C.C.A.. 174 (a 
day, otherwise a working day, when 
the weather reasonably permits the 
earrying on of the work contemplat- 
ed, according to the custom of the 


cause a day to be, or not to be, con- 
sidered not a working day. Damp- 
skibsselskabet Botnia A/S v. Bell & 
Co., 48 T.L.R. 93. 

31. Carbide & Carbon Chemicals 
Co. v. Phillips Petroleum Co., 28 F. 
(2d) 218; Carbide & Carbon Chemi- 
cals Corporation vy, Texas Co., 21 F. 
(2d) 199, 201. 


32. Carbide & Carbon Chemicals 
Corporation v. Texas Co., supra. 


33. Carbide & Carbon Chemicals 
Co. v. Phillips Petroleum Co., 28 F. 
(2d) 218, 220. 


34. Ferry v. Waring Hat Mfg. Co., 
129 F. 389, 392. 


$5. Duplex Printing-Press Co. v. 
Campbell Printing-Press, ete., Co., 69 
M250; 263) £6 C.CrA 220) 


36. Goss Printing-Press Co. v., 
Scott, 108 EF. 253, 254; 47 C.C.A. 302. 


“In a miulti-roll web-perfecting 
press, two or more such webs are fed 
into its separate adjoining printing 
mechanisms, and are simultaneously 
perfected. The separate webs are 
then brought into conjoint register, 
and thereafter transversely cut into 
sheets.” Goss Printing-Press Co. v. 
Scott, supra. 


37. Adler v. State, 55 Ala. 16, 23. 
88. See Marriage § 1. 

39. Bonnell v. Ward, 238 F. 171. 
“Clamp” LW RON Need teen errs 

“Draw” 19 C.J. p 762. 


41. Weeds or other noxious plants 
see Agriculture §§ 47-54. 


42. City of St. Louis v. Galt, 77 
eae cues LV9) Mo. 8,013, 145.55) Gaede 
Vitis $10. 


43. Century D. [quot City of St. 
Louis v. Galt, supra]. 


“Handsome but pernicious plants, 
as the ox-eye, daisy, cone-flower, and 
the purple cow-wheat of Europe, are 
weeds to the agriculturist, flowers to 
the aesthetic. There are also plants 
that are cultivated for use or beauty, 
as grasses, hemp, carrot, parsnip, 
morning-glory, which become weeds 
when they spring up where they are 
not wanted. The exotics of cool 
countries are sometimes weeds in the 
tropics.” Century D. [quot City of 
St. Louis v. Galt, supra]. 


44. Webster D. [quot City of St. 
Louis v. Galt, supra]. 

45. Century D. [quot City of St. 
Louis v. Galt, supra]. 

46. Webster Int. D. [quot City of 
St. Louis v. Galt, supra}. 


47. City of St. Louis v. Galt, su- 
pra. 


48. See Time §§ 15-20. 

49. Webster New Int. D. [cit John- 
son v. Tucker Lake Levee & Drainage 
Dist., 271 S.W. 965, 168 Ark. 889]. 

50. Walter v. Swaim, 154 S.W. 511, 
512, 107 Ark. 242; Byrne v. Less, 122 
S.W. 635, 92 Ark. 211, 212. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ioe cee iat alee OF EVIDENCE 


Phrases: “Daily and weekly edition,”®! “publi- 
cation in a weekly paper, so as to satisfy the re- 
quirements of the statute,’®? “two issues weekly,”°° 

“weekly drawing account, 54 “weekly earnings,’>5 

“weekly edition of the Tribune, 756 “weekly news- 
paper, 757 “weekly payments,”°® “weekly salary,’’®® 

“weekly sum under an unrecorded agreement,’’®° 

“weekly tenant,”®! and “weekly wage.”62 


WEEPER. A ditch dug through the shoulder of 
a road for the purpose of draining it.®8 


WEIGHAGE. The duty or toll imposed by Eng- 
lish law to be paid for weighing merchandise, as for 
weighing wool at the king’s beam, or for weighing 
other avoirdupois goods.°+ 


51. See Newspapers § 3. 


52. Re East Presb. Church, 16 Ont.| Prietary Co., 


60. Hennessy v. Broken Hill Pro- 
Ltd., 


[68 C.J.] 83-149 


WEIGHT.*® The quantity of heaviness, the qual- 
ity of being heavy, or the degree or extent of down- 
ward pressure under the influence of gravity, or the 
quantity of matter as estimated by the balarice or 
seale.°¢ 


Phrases: “Commodities that are daily measured 
by weight,”? “contents and weight unknown,”*® “de- 
livery of personal property by weight,’’®® “excessive 
weight,”?° “figured weight,’"+ “gross weight of the 
truck,”72 “scale weight,”7* “shipper’s weight, load 
and count, vie “weight of structural steel,”?> “weight 
of the load, "76 and “weight to be carried; 1) also 
“weighted spring.”78 


WEIGHT OF EVIDENCE.’® 


v. American Ore Reclamation Co., 263 


88 Austr.C.L.R.|F. 315, 318. 


30, 31. 342, 346. 70. Hill v. Thomas, [1893] 2 Q.B. 
53. Gri . i Be 61. Burnham v. Carroll Musgrove | 333, 0. 

119 NOW. 1041, 18 NUD. 246. 950, s Theatres, 41 Austr.C.L.R. 540, 548. [a]. “Extraordinary traffic’ dis- 
54. Markstein v. M. Ufland & Co. Tenancies from week to week see| tinguished.—Hill v. Thomas, [1893] 

214 N.Y.S. 476, 477, 126 Misc. 683. | Landlord and Tenant § 309. 2 Q.B. 333, 340. a) 
“Drawing account” 19 C.J. p 762. 62. Felts v. Singletary, (La.App.) 71. Hale Bros. v. Milliken, 90 P. 


55. County Coal Co. of Alabama v. SER ee ag le 


Bush, 109" So. 151, °152,°215- Ala, 25; 
Ex parte W. T. Smith Lumber Co., 90 
So. 807, 808, 206 Ala. 485; Boyett v. 
Urania Lumber Co., 


133. 
“Earnings” 19 C.J. p 858. v. Jersey City, 


65. 


Kadison v. 
233 N.Y.S. 485, 486, 226 App.Div. 
“Wage” see ante. 
63. Worden v. State, 
8 La.App. 132,)505, 512, 184 Misc. 848. 


64 Bouvier L. D. 
34 N.J.Law 172, 176]. 


Gottlieb, | 365, 369, 5 Cal.App. 344 (a means of 


700.| ascertaining the weight by a stand- 
ard fixed and adopted by dealers in 
structural steel). 
236 N.Y.S. 


72. State v. Public Service Com- 
mission, (Wis.) 242 N.W. 668, 674. 

73. Hale Bros. v. Milliken, 90 P. 
365, 369, 5 Cal.App. 344 (the deter- 


[quot Hoffman 


56. Griffin v. Denison Land Co., 
119 N.W. 1041, 1042, 18 N.D. 246. 

“Edition” 19 C.J. p 1013. 

57. See Newspapers § 3. 

58. Arsenault v. Lepage, 152 A. 
475, 84 N.H. 497; Pudney v. France, 
Fenwick & Co., [1925] 1 K.B. 346, 350; 
Coal Cliff Collieries, Ltd., v. Austin, 
ZigeATU Str, Latte. OOO5 S00. 

Payment generally see Payment 48 
C.J. p 577 et seq’ 

59. Leavitt v. Kennicott, 41 
Todee toe Tl. (236, i238, 

“Salary” 54 C.J. p 1120. 


N.E. 


See also Weights and Meas- 
ures post. 

Weight of motor vehicle as control- 
ling on amount of license fee see Mo- 
tor Vehicles § 196. 

66. Dwight & Lloyd Sintering Co. 
v. American Ore Reclamation Co., 263 
Deo uO poi Os 

67. Dwight & Lloyd Sintering Co. 
v. American Ore Reclamation Co., 263 
FB: 315; 318. 

68. The Andover, 1 F.Cas.No. 366, 
3 Blatchf. 303, 304. 


69. Dwight & Lloyd Sintering Co. 


mination of the weight by what the 
material actually weighs in pounds). 

74. Chiesgo& N. Wa Ry.) Conve 
Bewsher, 6 F.(2d) 947, 953. 

75. Hale Bros. v. Milliken, 90 P. 
365, 369, 5 Cal.App. 344. 

76. Campbell vy. Cornish, (Okl.) 22 
P.(2d), 63,467 

77. Campbell v. Cornish, supra. 

78. Thomson-Houston Electric Co. 
v. Black River Traction Co., 124 F. 
495, 510. 

79. See Evidence § 1730 et seq. 
See also Criminal Law § 1559 et seq. 
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CROSS REFERENCES 


Custom contravening statutes as to weights or measures 
see Customs and Usages § 36 note 89 [a]. 
eae Cee of miners’ wages see Master and Servant 
Estimates of ordinary witnesses as to: 
Dimensions see Evidence § 665. 
Distance see Evidence § 667. 
Quantity see Evidence § 675. 
Weight see Evidence § 692. 
Judicial notice see Evidence §§ 1998—2000. 
Measurement of distance see Boundaries §§ 27-29. 


Municipal departments of weights and measures see 
Municipal Corporations § 1611. 

Recognition of custom as to weights or measures see 
Customs and Usages § 54. 

Sale by weight or measure see Sales § 382. 


‘Scaling or other measurement of logs see Logs and Log- 


ging §§ 96-113. 
Tonnage taxes or duties see Shipping §§ 23-26. 
Validity of sale in violation of regulations see Contracts 
§ 354; Sales § 153. 


I. TERMS DEFINED 


[§ 1] In its primary and ordinary meaning 
“weight” is the quantity of heaviness, the quality of 
being heavy, or the degree and extent of downward 
pressure under the influence of gravity, or the quan- 
tity of matter as estimated by the balance or scale ;? 
weight is a system of units for expressing the weight 
Specifically, a weight is a body 
of determinate mass, intended to be used on a bal- 
ance or scale for measuring the weight or mass of 
the body in the other pan or part of the scale, as 
the platform in a platform scale. A measure is a 
unit or standard adopted to determine the linear 
dimensions, volume, or other quantity of other ob- 
jects, by the comparison of them withit; astandard 
for the determination of a unit of reckoning. The 
various measures, such as acre,® ampere,’ arpent,* 


barleycorn,® barrel,’® centimeter-gram-second sys- 
tem,1* —chain,1? chaldron,'® cord,t*  fathom,** 
foot,t® furlong,t* gallon,t® gill,t® hobbit,?° hogs- 
head,??_ inch,?? .joule,?* kilo <ilo - 
head,?? Ae le,? kilo,?* kilogram,?> kilo 
volt,?° kilowatt,?* knot,?® league,?® metre,®° mile,?* 
ounce,*? perch,?? pint,®* pole,?> quart,?® quarter,*? 


range,*® section,?® square,#® tithe,#t township,*? 
vara,*® watt,*# and yard,*® and the various weights, 
such) ass ©VWU4o) dram** jerain,*> seramme® 


pound,®® and ton,°! have been elsewhere defined. 


Alnage. Ell measure; the measuring with an 
ell.5? 
Bushel. The term bushel, except as otherwise 


provided by statute,>? is a dry measure containing 
four pecks,®* eight gallons,°® or thirty-two quarts,®° 


1. Cross references: 15. “Fathom” 25 C.J. p 676. 32. “Ounce” 46 C.J. p 1154. 
“Gross” § 2 text and note 52. 16, “Foot? 26 C.3 2p) 790° 33. “Perch” 48 C.J. p 809. 
In solido see In § 7 text and note 88. LZ. EPurlone 742 TeCrJd.0p. 900; 84. “Pint” 48 C.J. p 1204. 
“Metric system” 40 C.J. p 655. 1s. “Gallon” 27 C.J. p 939. 35. “Pole” 49 C.J. p 1070. 
“Net” 45-C.J. p 1384. 19, AGUIEAS Crs palo. sé. “Quart” 51 C.J. p 178. 
“Percentage of” and “percentage on” 20. “Hobbit” 29 C.J. p 757. 37. “Quarter” § 1 note 53 [b] (in 
distinguished see Percentage 48 C.J. 21. “Hogshead” 29 C.J. p 758. measuring land), [ec] (in government 


p 809 note 83 [c]. 
ePro rata. 50) C.d.\p 92. 

“Ratably’” 52 C.J. p 1140. 
SRate 252 CJ. p 1140. 

2. Dwight & Lloyd Sintering Co. v. 
American Ore Reclamation Co., 263 
F. 315,-316 [cert den 40 S.Ct. 393, 252 
U.S. 582, 64 L.Ed. 727]; Louisville 
Public Warehouse Co. v. Collector of 
Customs, 49 F. 661, 566, 1 C.C.A. 371. 

3. Century D. ~ 

4 Century D. 

“Miner’s weight” 
Minerals § 60. 

“prine weight” see Mines and Min- 
erals § 62. 

5. Century D. 

Cross references: 

“Board measure” 8 C.J. p 1133. 


Log measure see Logs and Logging § 
3 text and note 46. 


Lumber measure see Logs and Log- 
ging § 13 text and note 47. 


“Mason’s measure” 38 C.J. p 1384. 
“Pool measure” 49 C.J. p 1080. 
Wood measure see Logs and Logging 
§ 13 text and note 48. 
Gam A creel (C.3. Pp) 910: 
7 “Ampere” 2 CJ. p 1331. 
8. “Arpent” 5 C.J. p 372. 
9. “Barleycorn” 7 C.J. p 923. 
10. “Barrel?-7 C.J. p 929. 


ll. “Centimeter-gram-second sys- 
tem” 11 C.J. p 73. 


see Mines and 


12. “Chain” 11°C.J. p 225 text and 
note 43. 

13. “Chaldron” 11 C.J. p 226. 

14. “Cord” 13 C.J. p 1285 text and 


notes 14-16. 


22. Cross references: 

“Tinchy ole Crd Drools 

“Inch of water” see Inch 31 C.J. p 
391 text and notes 6-8. 


“Miner’s inch” see Inch 31 C.J. p 391 
text and notes 9, 10. 


23, “Soule! 33) CzJ. pi 916. 

24, “ilo” 35 C.J. p' 913: 

25. “Kilogram” 35 C.J. p 913. 
26. “Kilovolt” 35 C.J. p 914. 
27. “Kilowatt” 35 C.J. p 914. 
23. “Knot” 35 C.J. p 916. 

29. Cross references: 


“League” 36 C.J. p 972 text and note 
58. 


Marine league see League 36 C.J. p 
792 note 58 [c]. 

Mexican league see League 386 C.J. p 
692 note 58 [d]. 

Square league see Square § 3 text and 
note 40 
30. “Metre” 40 C.J. p 655. 
31. Cross references: 

“Mile” 40 C.J. p 658. 

Air mile see Mile 40 C.J. p 658 note 47 
[b]. 

Arabic mile see Mile 40 C.J. p 658 note 
42 [a]. 

Geographical mile see Mile 40 C.J. p 
658 text and note 48. 

Land mile see Mile 40 C.J. p 658 text 
and notes 45-47. 

Marine mile see Mile 40 C.J. p 658 
text and note 48. 

Sea mile see Mile 40 C.J. p 658 text 
and note 48 


Statute mile see Mile 40 C.J. p 658 
text and notes 45-47. 


surveys). 
338. “Range” § 1. 
39. “Section” 56 C.J. p 1273. 
490. “Square” 58 C.J. p 1310. 
Square: 

re see Square § 3 text and notes 33, 


Inch of water see Square § 3 text and 
note 39. 
aoe mane Square § 3 text and notes 


41. “Tithe” 62 C.J. p 1013. 

42. “Township” 63 C.J. p 227. 
43. “Vara’’ 66 C.J. p 424. f 
44, “Watt” 67 C.J. p 1464. © 

45. “Yard [40 Cyc 2875]. 


“Cubic yard” 17 C.J. p 390. 


46. “CWT” 17 C.J. p 691. 2 

47. “Dram” 19 C.J. p 761 text and 
note 3. 

43. “Grain” 28 C.J. p 758 text and 


notes 66, 67. 


49. “Gramme” 28 C.J. p 758. 
50. “Pound” § 2. 
OL Omer Sted: 


“Gross ton’ see Gross § 3 text and 
note 2. 


“Gross tonnage” see Gross § 3 text 
and note 3. 


“Zong ton” see Long 38 C.J. p 241 
text and note 24. 


Sao) Bursils iiewD. 

aoe See infra text and notes 59, 61- 
54. Black L. D. 
55. Black hb. iD) Burrill ib. 


Milk v. Christie, 1 Hill (N.Y.) 102; 


56. Black L. D. 
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the capacity of which in inches is twenty-one hun- 
dred and fifty and forty-two one hundredths cubic 
inches,°? the same being the so-called Winchester 
bushel established by 13 Wm. III ¢ 5 of 1701.°8 By 
statute of Anne of 1701, apples and pears were 
required to be sold by heaping measure;*° and it has 
been held that, in the absence of specifie statutory 
regulation of the matter, a bushel of apples or the 
like is not a struck Winchester bushel but that 
measure heaped.®° By statute, the word “bushel” is 


WEIGHTS AND MEASURES 


[§§ 1-2 


sometimes made a term of weight and not of meas- 
ure,°? in which event, if the weight of the com- 
modity sold is in conformity with the statutory defi- 
nition, it is not material that it measures less than 
the Winchester bushel,®? or does not fill a measure 
of eight gallons.%* 


Horse power is the power of a horse or its equiva- 
lent, the unit for the measurement of the rate at 
which a prime motor works.®* 


II. REGULATION 


[§ 2] A. Of Weights and Measures.*® The ne- 
cessity for one uniform weight and one uniform 
measure has been recognized in all countries from 
the earliest times. The first mention of the fixing 
of a standard of weights and measures dates back 
four thousand years ago, when the regent of the 
Chinese Empire “made of one fashion the pipes and 
the rule, the bushel and the balances.”®* “Divers 
weights and measures were deprecated” by King 
Solomon,*?7 who said that “both of them are alike 
abomination to the Lord.”®® In England in Magna 
Charta it was declared that there should be but one 
weight and measure throughout the kingdom;°® and 
the standard of weights and measures was thereaft- 
er, from time to time, the subject of legislation to 
put this into effect, and is now regulated by the 


consolidating Weights and Measures Act of 1878 
and amending statutes.7° Under the constitution of 
the United States, congress is given power to estab- 
lish uniform weights and measures.71_ In the ab- 
sence of an exercise of this power while there is 
some authority to the contrary,’? it has very gener- 
ally been held that the several states may, for them- 
selves, regulate weights and measures.7* Under a 
resolution of the senate adopted May 29, 1830, stand- 
ards of weights and measures were prepared for the 
use of the customhouses’* and by joint resolution 
adopted June 14, 1836,7° the secretary of the treas- 
ury was directed to deliver to the governor of 
each state of the Union a complete set of these 
weights and measures to the end that a uniform 
standard of weights and measures might be es- 


57. Ceballos v. United States, 146 
F, 380, 76 C.C.A. 652; Caldwell, Hunt- 
er & Co. v. Dawson, 4 Metc. (Ky.) 121. 


58. United States v. Weber, 3 Ct. 
Cust.App. 19. 

59. United States v. Weber, su- 
pra. 


60. United States v. Weber, supra. 


61. See statutory provisions; and 
Fain & Stamps v. Ennis, 62 S.B. 466, 4 


Ga.App. 716; Milk v. Christie, 1 Hill 
(N.Y.) 102; Richardson v. Spafford, 
13 Vt. 245. 


62. Richardson v. Spafford, 13 Vt. 


Milk y. Christie, 1 Hill (N.Y.) 
102. 
64. Century D. 
[a] Other definitions.—(1) ou 


unit of measurement for energy in 
steam or gasoline engines.” Heer 
Engine Co. v. Papan, 218 S.W. 202, 


QOS mLACE OAT Ket lee OZ ane bire: Merm 
horse power . as originally em- 
ployed expressed the power 


of a steam engine. It has come to 
mean the unit in estimating the pow- 
er required to _drive machinery.” 
Eastern Pennsylvania Power Co. v. 
Lehigh Coal & Navigation Co., 92 A. 
47, 246 Pa. 72, 77, Ann.Cas.1916D 1000. 


{b] Electric horse power (1) means 
the equivalent in electric units, volts, 
amperes, or watts, of a mechanical 
horse power. Hydro-Electric Power 
Commission v. Albright, 19 Ont.W.N. 
272. (2) “One horse power is 746 
watts or % kilowatts.” Peoria Wa- 
terworks Co. v. Peoria R. Co., 181 F. 
990, 1001. 


[c] As quantity of water.—‘‘While 
the term ‘horse power’ designates a 
definite amount of mechanical force, 
it may also, when used in connection 
with a given head of water, designate 
a definite quantity of water. Given 
the head and the mechanical power to 
be produced in terms of ‘horse pow- 
er,’ the equivalent quantity of water 


can in theory be ascertained by math- 
ematical calculation. In practice, 
however, allowance must be made for 
inevitable leakage, friction, and oth- 
er inevitable losses in converting the 
water into mechanical force.” Union 
Water Power Co. v. Lewiston, 65 A. 
67, 71, 101 Me. 564. : 

[d] Distinguished from “pounds 
pressure.’”’—The terms “horse power” 
and “pounds pressure,” as applied to 
steam, are entirely different in mean- 
ing and application, “horse power” 
expressing quantity of steam, and 
“pounds pressure” the quality of 
pressure at which the steam is deliv- 
ered: Fox vy. ‘Coggeshall,’ 88 NuY-S. 
676, 679, 95 App.Div. 410. 


65. Regulation by city see Munici- 
pal Corporations § 451. 


66. The Shi King, 1 Chinese Clas- 
Sics p 36. 


67. Harris v. Rutledge, 
388, 87 Am.D. 441. 


68. Proverbs XX, 10. 


69. See MHarris v. 
Iowa 388, 87 Am.D. 441. 


70. See 41 & 42 Vict. c 49; Weights 
and Measures Act of 1889 (52 & 53 
Vict. .§ 21), 


7Iis UvSs.Const art) §) 8: 


Miscellaneous provisions as 
bbe hed Pear measures see U.S.C.A. 
ti CuGe 


[a] Standard troy pound.—Under 
Act March 4, 1911 ¢ 26 § 1 (U.S.C.A. 
tit 31 c 8 § 364), for the purpose of 
securing a due conformity in the 
weight of the coins of the United 
States through the provisions of the 
laws relating to coinage, the stand- 
ard troy pound of the Bureau of 
Standards of the United States is 
made the standard troy pound of the 
mint of the United States. See 
Dwight & Lloyd Sintering Co. v. 
American Ore Reclamation Co., 263 
F. 315 [cert den 40 S.Ct. 398, 252 U.S. 


19 Iowa 


Rutledge, 19 


582, 64 L.Ed. 727] (wherein it is said 
that with this exception congress has 
never exercised its power to establish 
uniform weights and measures); Ep- 
pinger v. City of Cincinnati, 16 Ohio 
Ni PINGS32'5 7. 


72. The Miantinomi, 17 F.Cas.No. 
9,521, 3 Wall.Jr. 46. 


73. Cal.—Higgins v. California Pe- 
Miya ete, Co.f4h Py 108%, esa 


Iowa.—Harris v. Rutledge, 19 Iowa 
388, 87 Am.D. 441. 


Ky.—Caldwell, Hunter & Co. v. 
Dawson, 4 Metc. 121. 


Ohio.—Williams v. Sandles, 112 N. 
E. 206, 93 Ohio St. 92, Ann.Cas.1918D 
154 [error dism 38 S.Ct. 222/245: U.Si 
680, 62 L.Ed. 544]; Eppinger v. City 
of Cincinnati, 16 Ohio N.P.N.S. 257. 


Pa.—Weaver v. Fegely & Bro., 29 
Pa. 27, 30, 70 Am.D. 151 (leading 
case); Farmers’ & Mechanics’ Bank 
v. Smith, 3 Serg.&R. (Pa.) 63 [rev on 
other grounds 6 Wheat. (U.S.) 131, 5 
L.Ed. 224]. 


_ “The power of each state to estab- 
lish its own common law on this sub- 
ject has never been denied. If the 
states have this power, they certainly 
have ‘the power to enact statutes.” 
Weaver v. Fegely & Bro., supra. 


; [a] As otherwise expressed.— 
“The mere grant in the federal Con- 
stitution to Congress to regulate 
weights and measures does not ex- 
tinguish the right in the states over 
the same subject, until Congress shall 
have exercised the power conferred.” 
Williams v. Sandles, 112 N.E. 206, 93 
Ohio St. 92, Ann.Cas.1918D 154 [error 
dism_ 38 S.Ct. 222, 245 U.S. 680, 62 L. 
id. 544]. 


74 Thompson v. District of Co- 
lumbia, 21 App-D.C. 395; Caldwell, 
Hunter & Co. v. Dawson, 4 Metc. 
(Ky.) 121. 
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tablished throughout the United States,7® and in 
some of them they have been adopted and continued 
in force as the standards of the state.77 
the states have exercised the power of regulating 
weights and measures’® by standards established by 
statute’? or by the common law of the state.®° 
islation adopting and compelling the use of a uni- 
form system of weights and measures is in the na- 
ture of police regulation,®* and the enactment there- 
of by a state, or by a municipal corporation in the 
exercise of delegated authority, is a valid exercise 
. of the police power,®* and not in violation of any 
provision of the federal or state organic law.8? 
Such statutes are not unconstitutional as a depriva- 
tion of property without due process of law,’* or an 
interference with the liberty of contract,§* or denial 
of equal protection of the law.8® And +t is within the 
police power to forbid the sale of a table of values 


76. Ceballos v. United States, 146 
#5380, 76 C.C.AY 652; Thompson ‘v. 
District of Columbia, 21 App.D.C. 
395; Caldwell, Hunter & Co. v. Daw- 
son, 4 Metc. (Ky.) 121. 


77. Ceballos v. United States, 146 
F. 380, 76 C.C.A. 652; Caldwell, Hunt- 
er & Co. v. Dawson, 4 Metc. (Ky.) 121; 
Parker, Webb & Co. v. Austin, 121 N. 
W. 822, 156 Mich. 573, 23 L.R:A.N.S: 
266; McGeorge v. Walker, 31 N.W. 
601, 65 Mich. 5. 

78. Dwight & Lloyd Sintering Co. 
v. American Ore Reclamation Co., 263 
F. 315 [cert den 40 S.Ct. 393, 252 U.S. 
582, 64 L.Ed. 727). 


79. See statutory provisions; and 
eases infra this note; and notes 80- 
88. 
[a] In Puerto Rico the Weights 
and Measures Act of August 18, 1913 
(Acts [1914] No. 135 p 100) to estab- 
lish standard systems of weights and 
measures in industrial and commer- 
cial transactions is not applicable to 
the. measures used in gathering the 
products of a farm, as that is not an 
industrial operation or transaction 
but only agricultural work. People 
v. Cisco, 25 Porto Rico 563; People 
vy. Beauchamp, 25 Porto Rico 559. 


[b] What is not a regulation of 
legislative character.. So-called 
“specifications” to the effect that all 
scales of a certain kind should be 
equipped with automatic devices ap- 
pearing as an item in a bulletin of 
‘instruction and information to deal- 
ers, and weights and measures offi- 
cials” issued by the New York super- 
intendent of weights and measures is 
educational and advisory merely, and 
not binding on the city and county 
sealers and not a rule or regulation of 
a legislative character. Standard 
Computing Scale Co. v. Farrell, 39 S. 
Ct. 380, 249 U.S. 571, 68 L.Ed. 780 [aff 
242 F. 87]. 


80. Weaver v. Fegely & Bro., 
Pa 27,..0vkm.D. 15: 


[a] Standard weights and meas- 
ures of England were brought to the 
eolonies and governed therein as a 
part of the common law. And this 
has been recognized in legislation 
from time to time. Dwight & Lloyd 
Sintering Co. v. American Ore Recla- 
mation Co., 263 F. 315 [cert den 40 S. 
Ct. 393, 252 U.S. 582, 64 L.Ed. 727]. 


[b] Im District of Columbia under 
the act of congress of March 2, 1895 
(23) Di Sy Sis atau p sil ¢ 179 § 1), eiv- 
ing to the sealer of weights and meas- 
ures ‘the custody and control of such 
standard weights and measures of 
the United States as now are, or as 
shall hereafter be provided by the 
District of Columbia,’ the commis- 
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ed, such as 


or on both.°° 


sioners of the district are not given 
power to fix a standard of their own, 
but, in the absence of a standard fixed 
by congress, the Hnglish standard, 
which was brought to the colonies and 
governed therein as part of the com- 
mon law, and has been recognized by 
congressional legislation, is the 
standard with which they are given 
the power to enforce conformity. 
Thompson vy. District of Columbia, 21 
App.D.C. 395. 


81. People v. City of Rochester, 45 
Hun, GN:Y.)) 102: 


[a] Regulation of weights and 
measures with view to preventing 
fraud and facilitating commercial 
transactions is an exercise of the po- 
lice power. Merchants’ Exchange of 
St. Louis v. State of Missouri, 39 S. 
Ct. 114, 248 U.S. 365, 63 L.Ed. 309 [aff 
190 S.W. 9038, 269 Mo. 346, Ann.Cas. 
1917E 871]. 


82. U.S.—Jay Burns Baking Co. v. 
Bryan, 44 S.Ct. 412, 264 U.S. 504, 68 
L.Ed. 813, 32 A.L.R. 661 [rev 189 N. 
W. 3838, 108 Neb. 674, 26 A.L.R. 24]; 
Merchants’ Exchange of St. Louis v. 
State of Missouri, 39 S.Ct. 114, 248 U. 
S. 365, 63 L.Ed. 309 [aff 190 S.W. 903, 
269 Mo. 346, Ann.Cas.1917H 871]; 
Schmidinger v. City of Chicago, 33 S. 
Cte 182) 226 0U Soo. (8) ot lnnide 364 
[aff 92 N.E. 244, 245 Il). 317, 90 N.E. 
369, 243 Ill. 167, 44 L.R.A.N.S. 632, 17 
Ann.Cas. 614]; House v. Mayes, 31 
SiCt) 234, 2195 0S)) 270.) 550 ld) 213 
[ates W227 PSiWee 305.) i222 eNtom ne Ii s 
Dwight & Lloyd Sintering Co. v. 
American Ore Reclamation Co., 263 
EH. 315°[cert den 40 S.Ct. 393, 252 U. 
S. 582, 64 L.Ed. 727]. 


Ark.—McLean vy. State, 98 S.W. 729, 
W30, 815 Ark 3044260 Am-s.b. 10ST, 
11 An Cass 2a latt 29. S-Ct. 206, 211 
UL Sasso foo lade oles 


Kan.—State Vv} Belle Springs 
Creamery Co., 111 P. 474, 88 Kan. 389 
L.R.A.1915D 515. 


N.Y.—People v. City of Rochester, 
45 Hun 102. 


Tenn.—State v. Co-operative Store 
Co., 131 S.W. 867, 123 Tenn, 399, Ann. 
Cas.1912C 248. 


Wash.—City of Seattle v. Gold- 
smith, 131 P. 456, 73 Wash. 54. 


W.Va.—State v. Peel Splint Coal 
Co., 15 S.E. 1000, 36 W.Va. 802, 17 L. 
R.A. 385. 


And see Municipal Corporations § 
451. : 


“Tt is certainly within the police 
power of the state to adopt a uniform 
system of weights and measures and 
to require that all persons, whose 
business transactions require the use 
of same, conform thereto.” McLean 
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to be made part of a self-computing scale to be 
used in retailing meat, where such table, in cases 
of certain weights and prices, indicates erroneously 
at a too high figure the value of an article sold.** 
As the statutes have for their purpose the protection 
of the purchasing public by the elimination of de- 
ceptive methods in the marketing of products, they 
are to be liberally construed.®® 


[§ 3] B. Of Sales of Particular Commodities—1. 
Weighing, Measuring, or Surveying by Public Of- 
For the protection of the public in busi- 
ness dealings, statutes have frequently been enacted 
which provide that commodities therein enumerat- 
coal, coke, 
shingles shall be weighed, measured, or surveyed by 
officers provided for that purpose, and, for a viola- 
tion thereof, impose penalties on the seller or buyer, 
While most of the statutes making 


cordwood, lumber, and 


v. State, supra. 


83. Dwight & Lloyd Sintering Co. 
v. American Ore Reclamation Co., 263 
EF. 315 [eert den 40 S.Ct. 393, 252 U. 
S. 582, 64 L.Ed. 727]; State v. Peel 
Splint Coal Co., 15 S.E. 1000, 36 W. 
Va. 802, 17 L.R.A. 385. 


84. House v. Mayes, 31 S.Ct. 234, 
219° U.S. 270,)55 L.bd. 203 )faft 127 
S.W. 305, 227 Mo. 617]; Dwight & 
Lloyd Sintering Co. v. American Ore 
Reclamation Co., 263 F. 315 [cert den 
40 S.Ct. 393, 252 U.S. 582, 64 L.Ed. 
727]; State v. Belle Springs Cream- 
ery Co., 111 P. 474, 83 Kan. 389, L.R.A. 
T9ILSD 515. 


85. Schmidinger v. City of Chica- 
go, 33 S.Ct. 182, 226 U.S. 578, 57 L.Hd. 
364 [aff 92 N.E. 244, 245 Ill. 317, 90 N. 
BK. 369, 243 Ill. 167, 44 L.R.A.N.S. 632, 
17 Ann.Cas. 614]; House v. Mayes, 
SUD SiC 2341 219.5. Se 2170, > 56 danas 
213 [aff 127 S.W. 305, 227 Mo. 617]; 
Dwight & Lloyd Sintering Co. v. 
American Ore Reclamation Co., 263 
F.. 315 [cert den 40 S,Ct. 393, 252 U.S. 
582, 64 L.Ed. 727]. 

86. House v. Mayes, 31 S.Ct. 234, 
2U9% WieSs 200. So, PBs 2ises Werlemebann 
Siwiis05, 227 Mo. 617]; 


87. Moneyweight Scale Co. v. Mc- 
Bride, 85 N.E. 870, 199 Mass. 503 [er- 
ror dism 32 S.Ct. 534, 223 U.S.749, 56 
L.Ed. 641]. 


88. Ex parte Fujii, 207 P. 537, 189 
Cal. 55. 


[a] Statute held not discrimina- 
tory.—That the standard basket for 
strawberries shall be the dry pint, al- 
though the same section permits half- 
pint baskets for other berries, is not 
unreasonable and unjustifiably dis- 
criminatory. Ex parte Fujii, 207 P. 
537, 189 Cal. 55. 


89. Validity of sale as affected by 
noncompliance with statutes see Con- 
tracts § 354; Sales § 153. 


90. See statutory provisions and 
cases infra this note and notes 91-95. 


[a] Under what circumstances 
penalty does not attach.—(1) Where 
the statute imposes a penalty on the 
sale of cordwood not measured by a 
sworn measurer at a certain penalty 
“per cord,” a sale of any amount less 
than the cord is not within the pro- 
hibition of the statute. Pray v. Bur- 
bank, 12 N.H. 267. (2) Under a stat- 
ute imposing a penalty for selling 
rosin in a designated city without its 
having been weighed in accordance 
with the requirements of the statute, 
the penalty does not attach where the 
rosin was in transit from that city 
to New York by steamer at the time 
of the sale although the parties both 
resided in that city and were there 
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compulsory the weighing, measuring, or surveying of 
designated commodities in terms relate to sales only 
and not to labor expended,®! the purpose of some 
of the statutes is the protection of persons working 
in coal mines and they provide that all coal mined 
and paid for by weight shall be weighed in the car 
in which it is removed from the mine, before it is 
sereened, and shall be paid for according to the 
weight so ascertained.°? The enactment of these 
statutes, it has been held, is a valid exercise of the 
police power,®? and is not in violation of a constitu- 
tional provision against impairing the obligation of 
contracts,°* or of any other provision of federal or 
state organic law.®® 


[§ 4] 2. Sale by Weight. Statutes are in force 
in some jurisdictions which require designated com- 
modities to be sold by weight,®® and make a violation 
thereof a criminal offense or a ground for imposing 
penalties.°7 


Deduction by reason of rule of board of trade. 
It has been held that a statute providing that every 
sale of commodities therein designated shall be made 


at the time of the sale, the statute be- 
ing intended to regulate the local mar- 
ket with regard to things bought and 


41 La.Ann. 465]; 


sold there. Atkinson v. Williams, 63|L.R.A. 385 
INEC3 SOR 94 
[b] Effect of agreement of parties. e 


U.S. 590, 39 L.Ed. 
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Coal Co., 15 S.E. 1000, 36 W.Va. 802, 


Pittsburgh & S: Coal Co. yw. 
State of Louisiana, 15 S.Ct. 459, 156 


544 [aff 6 So. 220, 
State v. Peel Splint 


[§§ 3-5 


onthe basis of the actual weight thereof and mak- 
ing criminal any deduction by the purchaser from 
the actual weight, under a claim of right by reason 
of any custom or rule of a board of trade, is a valid 
exercise of the police power of the state,?* and not 
a violation of the due process clause of the organic 
law or an interference with the liberty of contract.®® 
Such a statute, however, has no applieation to a 
deduction and withholding of payment in a settle- 
ment between a buyer and seller on a sale all the 
legal constituents of which were consummated in 
another state, although the commodity sold at no 
time left the state in which the statute was in foree.* 


[§ 5] 3. Furnishing Ticket or Certificate Showing 
Weight. Statutes sometimes require the seller of 
coal to deliver a ticket or certificate showing the 
weight to the purchaser and make a noncompliance 
with this requirement an offense” or impose a penal- 
ty therefor,’ the object of these statutes being the 
protection of the purchaser.* The statutes apply not 
only where the sale is made to the ultimate con- 
sumer, but also where made to a retail dealer.® It 


though made by a different process 
and of different material from ordi- 
nary household bread is not fancy 
bread within the proviso if it be simi- 
lar in size, Shape, and appearance to 
ordinary household bread as usually 
sold, and it must be sold by weight. 


17 


—By Rev. St. ec 41 § 17, if shingles 
are offered for sale before they are 
surveyed and branded, ‘‘unless the 
parties otherwise agree,’ the property 
becomes wholly forfeited to the town. 
By § 21, same chapter, there is a 
penalty of two dollars per thousand 
for delivery of shingles on sale with- 
out inspection and survey, and there 
is no immunity from penalty because 
of any agreement of the parties. To 
give a consistency to both sections, 
the construction must be that, if there 
be an agreement, the penalty of a 
total forfeiture is not incurred; but 
the penalty of two dollars per thou- 
sand is incurred, whether there be an 
agreement or not. Richmond vy. Foss, 
1 A. 830, 77 Me. 590. 


[ec] Method of recovery.—Under 
statutes providing that no person oth- 
er than weighers shall weigh desig- 
nated commodities in certain towns or 
townships under a penalty of a cer- 
tain amount for each offense, to be 
paid by the buyer and to be apvlied to 
the school fund of the county, and 
that, where a penalty is imposed by 
law and it is not provided to whom 
the penalty is given, it may be recov- 
ered for his own use by any one su- 
ing for it, and that where it is not 
prescribed in whose name suit may 
be commenced, the suit must be 
brought in the name of the state, 
the penalty can be imposed and en- 
forced in a civil action only and not 
by a criminal action. State v. Briggs, 
165 S.B. 339, 203 N.C. 158. 


91. Bruce v. Sidelinger, 19 A. 824, 
82 Me. 318. 

[a] Thus, where one was to be 
paid by the thousands of feet for 
work on lumber, it was not necessary 
that the quantity should have been 
proved by a sworn surveyor, but the 
same might be proved by testimony 
of the person doing the work as to the 
measurements and a survey made by 
himself. Bruce v. Sidelinger, 19 A. 
824, 82 Me. 318. 

92. See Master and Servant § 345. 


$3. Pittsburgh & S: Coal Co. v. 
State of Louisiana, 15 S.Ct. 459, 156 


U.S. 590, 39 L.Ed. 544 [aff 6 So. 220, 
41 La.Ann. 465]. 


95. State v. Peel Splint Coal Co., 
15 S.E. 1000, 36 W.Va. 802, 17 L.R.A. 


385. 
96. See cases infra this note. 


[a] Bread.—(1) State v. McCool, 
111 P. 477, 83 Kan. 428; London Coun- 
ty Council v. Read, [1900] 1 Q.B. 288; 
Hill v. Browning, L.R. 5 Q.B. 453; 
Reg. v. Kennett, L.R. 4 Q.B. 565; Reg. 
v. Wood, L.R. 4 Q.B. 559; Jones v. 
Huxtable, L.R. 2 Q.B. 460; V. V. Bread 
Co. v. Stubbs, 18 Cox C.C. 336; Cope- 
land v. Walker, 17 Cox C.C. 331; Mit- 
ton v. Troke, 20 L.T.Rep.N.S. 563; 
Williams v. Deggan, 16 L.T.Rep.N.S. 
492). (2): “By 6 & 7 Wms LVce sia $4, 
the penalty is imposed for violation of 
@ provision requiring that all breads 
delivered beyond the limits of the 
metropolis shall be sold by weight 
with the proviso that the statute is 
not to apply to sale of French or 
fancy bread which may be sold other- 
wise than by weight. Williams v. 
Deggan, supra. (3) A baker who 
sells what he represents to be a quar- 
tern loaf of four pounds, the weight of 
which he does not know and has taken 
no pains to ascertain, sells by de- 
nomination and not by weight as re- 
quired by statute. In order to com- 
ply with this provision it is neces- 
sary that bread should not only be 
sold by a certain weight, but that it 
should be actually weighed before 
being sold. Jones v. Huxtable, supra. 
(4) The statute is not complied with 
by weighing dough before it is put 
into the oven but not weighing the 
loaves after they came out of the 
oven. Hill v. Browning, supra. (5) 
Notwithstanding the proviso if the 
customer asks for bread by weight, 


the baker is bound to weigh it, wheth- 


er ordinary or fancy bread is sold. 
Reg. v. Kennett, supra. (6) Bread 
which was usually sold as fancy 
bread at the time of the passing of 
the statute but was not usually sold 
as fancy bread at the time of the sale 
is not within the proviso. Reg. v. 
Wiood, “supra. C7) And breads ale 


V. V. Bread Co. v. Stubbs, supra. (894 
On a prosecution for selling bread 
other than by weight as required by 
statute, a prima facie case is made by 
showing that one who asked for a 
four-pound loaf was given a loaf 
weighing less than four pounds, and 
the burden is then on defendant to 
show that the bread had in fact been 
weighed. Mitton v. Troke, supra. 

[b] Commercial feeding stuff.— 
Civ. Code (1910) § 2106, defining con- 
centrated commercial feeding stuff, 
which, under § 2107, must be sold in 
sacks of certain weight under penalty 
imposed by Pen. Code (1910) § 452, in- 
cludes beet pulp as a “concentrated 
commercial feeding stuff.” Southern 
Flour & Grain Co. v. Smith, 120 S.E. 
36, 31 Ga.App. 52. 

[c] Meat.—A statute providing 
that all meats shall be sold or offered 
for sale by weight is not violated 
where a packing company without 
fraud and with the knowledge of the 
customer sells by weight bacon 
weighing five and five-eighths pounds 
in a container weighing six pounds, 
since the statute does not denounce 
false weights but a particular course 
of dealing. People v. Armour & Co., 
162 N.Y.S. 621, 176 App.Div. 161. 

97. See cases supra note 96. 

9S. House v.. Mayes, 31 S.Ct, 2342 
219 U.S. 270, 55 L.Ed. 213 [aft 127 Siwe 
305, 227 Mo. 617]. 

99. House v. Mayes, supra. 


1. In re Martin, 101 P. 1006, 80 
Kan. 245. 

2. People v. Delaware, L. & W. R. 
Co., 148 N.Y.S. 159, 81 Mise. 253; 30 
N.Y.Cr. 32; Edwards v. Purnell, [1899] 
1 Q.B. 449; Knowles v. Sinclair, [1898] 
1 Q.B. 170; Godfrey v. Radford, 18 
Come. Cr 4ny. 

3. Libby v. Downey, 5 Allen 
(Mass.) 299; City of New York v. 
Bruns, 51 N.Y.S. 1120, 23 Misc. 635. 

4 Edwards v. Purnell, [1899] 1 Q. 
B. 449. 

5. People v. Delaware, L. & W. R. 
Co., 1438 N.Y.S. 159, 160, 81 Mise. 253, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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has been held that the weight inserted in the ticket 
must be the weight ascertained at the place from 
which the coal is sent. Failure to deliver the ticket 
for the coal is a violation of the statute, although full 
weight was delivered.?. Where the statute providing 
for the penalty does not prescribe the mode in which 
it shall be recovered, it may be recovered in an ac- 
tion of tort;® and it is not necessary to allege that 
the act was done against the form of the statue.® 


[§ 6] 4. Sale in Quantities of Designated 
Weights. Statutes in some jurisdictions require 
certain commodities to be sold in quantities, the 
weights of which are therein prescribed; and it 
has been held that a statute prohibiting the sale of 
lard otherwise than in bulk unless put up in one, 
three, or five-pound packages, net weight, or some 
multiple of these numbers and labeled as specified is 
not in violation of the due process clause of the fed- 
eral constitution,'? or invalid as an interference with 
or burden on interstate commerce.1? <A statute 
which fixes the weight of a loaf of bread and makes 
it an offense to sell bread other than by the whole, 
half, or quarter loaf containing the full weight re- 
quired unless labeled with the true weight is not 
unreasonable or oppressive and is a valid exercise 
of the police power;!* but, while the police power 
of the state may be exerted to protect purchasers 
from imposition by sale of short-weight loaves,'+ 
this power cannot be exerted in such a way as arbi- 
trarily to interfere with private business or pro- 
hibit lawful occupations or impose unreasonable and 
unnecessary restrictions upon them,?® and a stat- 
ute which, in addition to prescribing the minimum 
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weight of loaves offered for sale, provides that the 
average weights shall not exceed the maximums fixed 
therein, is, as respects the latter provision, not nec- 
essary to protect purchasers against fraud and im- 
position by short weights and is essentially unrea- 
sonable and arbitrary and in violation of the due 
process clause of the federal constitution.1® While 
a statute establishing a standard weight for a loaf 
of bread and prohibiting the sale of bread except by 
the whole, half, or quarter loaf has been held not 
unreasonable or oppressive and a valid exercise of 
the police power,’ a statute providing that all fruits, 
vegetables, nuts, meats, fish, game, flour, corn meal, 
and chopped feed shall be sold by avoirdupois weight 
or numerical count, unless by agreement in writing 
of all contracting parties, and making any sale or 
offer to sell in violation of the statute a misdemean- 
or, is an unreasonable and burdensome obligation 
upon persons engaged in a lawful business and is an 
unwarranted exercise of the police powert® and in 
violation of a constitutional provision declaring that 
all men have certain inalienable rights, among which 
are those of enjoying and defending life and liberty, 
and acquiring, possessing, and protecting property.?® 

Who are liable. A corporation as well as a nat- 
ural person is a “person” within the meaning of these 
statutes.?° 


[§ 7] 5. Affixing Labels or Tags to Commodities 
Sold. In some jurisdictions statutes require labels 
or tags of a certain description to be affixed to 
packages of certain commodities on a sale thereof.?? 
The construction and operation of these statutes are 
considered in the note hereto. 


SOLINGYCOr, oc. 

“There is as much necessity for 
protecting the small dealer, who buys 
a few tons to retail in small quan- 
tities, as there is to protect the large 
manufacturer, who presumably has 
means of weighing the coal and pro- 
tecting himself.” People v. Delaware, 
L. & W. R. Co., supra. 

6. Knowles v. Sinclair, 
Os, 170; 

7. New York v. Bruns, 51 
1120, 23 Misc. 635. 

8. Levy v. Gowdy, 2 Allen (Mass.) 
320. 

9. Levy v. Gowdy, supra. 

10. See statutory provisions. 

11. Armour & Co. v. State of North 
Dakota, 36 S.Ct. 440, 240 U.S. 510, 60 
L.mds) 771 [aff 145 N.W. 1033, 27 N.D. 
177, L.R.A.1916E 380, Ann.Cas.1916B 
1149]. 

12. Armour & Co. v. State of North 
Dakota, supra. 

13. State v. McCool, 111 P. 477, 83 
Kan. 428. 

14. Jay Burns Baking Co. v. Bryan, 
44 S.Ct. 412, 264 U.S. 504, 68 L.Ed. 
Slider ce ALanR, NOG L 


[1898] 1 
N. Y.-S. 


15. Jay Burns Baking Co. v. Bryan, 
supra. 

16. Jay Burns Baking Co. v. Bryan, 
supra. 

17. State v. McCool, 111 P. 477, 83 
Kan. 428. 


18. Ex parte Steube, 110 N.E. 250, 


| without the 


91 Ohio St. 135, L.R.A.1916H 377. 
19. Ex parte Steube, supra. 
20. State v. Belle Springs Cream-: 


ery Co., 111 P. 474, 83 Kan. 389, L.R.A. 
1915D 515. 


21. See statutory provisions. 
22. See cases infra this note. 
[a] In New York (1) a statute 


providing that, when commodities are 
sold or offered for sale in containers, 
the net quantity of the contents of the 
container, or a statement that the 
specified weight includes the contain- 
er, the weight of which shall be 
marked, shall be plainly and specifi- 
cally branded or otherwise indicated 
on the outside or top thereof, or on 
a label or tag attached thereto is vio- 
lated where a packing company with- 
out fraud and with the knowledge of 
the customer sells by weight bacon 
weighing five and five-eighths pounds 
in a container weighing six ounces 
tag showing the net 


weight. People v. Armour & Co., 162 
Niys. 621,°776 App. Div. 162. Com- 
pare infra this note [b]. (2) Buta 


statute providing that all products 
other than meat, meat products, and 
butter not in containers shall be sold 
by standard weight, measure, or 
numerical count marked on a label or 
tag attached thereto, when taken in 
connection with another statute pro- 
viding that it shall not apply when the 
numerical count of the individual] 
units is six or less, does not require 
the seller of a loaf of bread not placed 
in a container to mark the weight 
thereof on a label or tag. People v. 
Gaab, 163 N.Y.S. 934, 177 App.Div. 192. 
(3)i 9 Gen.) Bust wlan. Sseaoowerequirine 
pressers of hay for market to tag the 
same, and that the hay shall be sold at 
the weights indicated on the tag, does 
not apply where hay pressed is not 


‘ 


for the market and the owner agrees 
to furnish the tags himself. Smith v. 
Graves, 176 N.Y.S. 39, 187 App.Div. 
740. 


[b] In Pennsylvania (1) a statute 
providing that where commodities are 
sold in package form the quantity of 
the contents must be marked on the 
outside of the package in terms of 
weight, measure, or numerical count 
applies where commodities are sold 
by the package as such, as of a given 
weight or quantity without weighing 
or measuring. In re Sales per Pack- 
age, 24 Pa.Dist. 671. Compare supra 
this’ note [a] (1). (2) Tf they.-are 
wrapped merely for sanitary purposes 
and are not so sold, but in each in- 
stance are weighed, although with the 
container, covering, or wrapper, of 
which the purchaser is fully aware, 
the act does not apply. In re Sales 
per Package, supra. Compare supra 
this note [a] (1). 


{c] In Puerto Rico (1) a statute 
providing that any loaf of bread sold 
or offered for sale shall be labeled 
plainly with its correct weight and 
the name of its manufacturer is gen- 
eral and includes bread called sweet 
bread. People v. Coll Mayol, 26 Porto 
Rico 431. (2) When, in complying 
with a contract to supply bread, the 
owner of the bakery delivers part of 
the bread wrapped in paper bags and 
part unwrapped because the person 
who called for it asked that it be 
not wrapped because he was in a hur- 
ry, the owner does not violate Act 
(1921) No. 25 § 2 which provides that 
every load of bread sold or offered 
or exposed for sale shall be wrapped 
in a paper bag and labeled. People v. 
Gonzalez, 35 Porto Rico 397. 
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III. INSPECTORS OR SEALERS OF WEIGHTS AND MEASURES?? 


[§ 8] A. In General. 


23. Appointment by municipality 
see Municipal Corporations § 451. 

24. See statutory provisions. 

[a] Delegation of power to court 
to create office; validity.—A statute 
making sheriffs of counties ex officio 
sealers of weights and measures, au- 
thorizing county courts to appoint 
sealers of weights and measures, 
whenever they shall deem it neces- 
sary, and making the terms of such 
appointed officers four years, when 
they are not appointed for some tem- 
porary purpose, does not create such 
office. By its bestowal of power upon 
county courts to appoint to the office, 
when they deem its existence neces- 
sary, it impliedly and necessarily au- 
thorizes them to create it. Hatfield v. 
Mingo County Court, 92 S.E. 245, 80 
W.Va. 165 (two judges dissenting on 
the ground that this constitutes an 
unlawful delegation of legislative au- 
thority). 

[b] Repeal of statute.—The act of 
May 11, 1911 (P. L. p 275), providing 
for county and city inspectors of 
weights and measures, does not repeal 
the borough law of April 3, 1851 § 2 
art xii (P. L. p 320), providing that 
‘borough officers shall have power ‘‘to 
regulate annually the scales, weights 
and measures within the borough ac- 
cording to the standard of the com- 
monwealth.” In re Weights and 
Measures, 21 Pa.Dist. 134. 


25. See statutory provisions. 


26. Ford v. New York Cent., etc., 
R. Co., 53 N.Y.S. 764, 33 App.Div. 474. 


{a] Inspection of scales used in 
laundries was not authorized under an 
act relating to instruments “used in 
weighing or measuring anything sold 
or ito be sold.” In re Laundries, ete., 
29 Pa.Dist. 236. 


[b] "Time and circumstances which 
may require inspection and examina- 
tion of the weights and measures of a 
dealer is very properly to some ex- 
tent left to his judgment. People v. 
Rochester, 45 Hun (N.Y.) 102. 


{[c] Right of search.—(1) An in- 
spector of weights and measures, ap- 
pointed by the sessions under 5 & 6 
Wm. IV c 63 § 17, and having a gen- 
eral warrant from a magistrate under 
§ 28 to act as such within his jurisdic- 
tion, may, by virtue of such appoint- 
ment and warrant, enter any shop 
within his district, at all seasonable 
times, to examine and seize false 
weights and measures, and need not 
have a special warrant from a justice 
in each individual case. Alty v. Far- 
rell, [1896] 1 Q.B. 636; Kershaw v. 
Johnson, 1 C.&K. 329, 47 E.C.L. 329; 
Hutchings v. Reeves, 9 M.&W. 747, 152 
Reprint 316. (2) By § 21, no weight 
above fifty-six pounds is required to 
be inspected and stamped; but the in- 
spector may still enter places within 
the meaning of the act in order to in- 
spect, although no weight of fifty-six 
pounds or under be kept therein. 
Kershaw v. Johnson, supra. (3) It is 
not necessary, in order to justify an 


To enforce inspection and 
sealing of weights and measures provision is usually 
made for the creation of offices of inspectors and 
sealers of weights and measures,?* for the appoint- 
ment of persons to fill these offices,?° for the powers 
to be exercised by them,?° and for prescription of 
the duties which they are required to fulfill,?7 the 
purpose of so doing being the protection of the pub- 
lic by seeing that the measure in weight and bulk by 


inspector in entering under § 28, that 
the place into which he enters should 
be one in which goods are actually 
“exposed or kept for sale.” If he 
have good reason to believe that it is 
so, and tthe entry be made bona fide 
under this belief, that will be suffi- 
ecient. Kershaw v. Johnson, supra. 


[d] Right of seizure.—(1) Under 
5 & 6 Wm. IV c 638 § 28, weighing ma- 
chines were not forfeited even if un- 
just, although weights and measures 
were. Thomas v. Stephenson, 2 E.& 
B. 107, 75 E.C.L. 107, 118 Reprint 709. 
(2) All vessels ordinarily used as 
measures, whether or not stamped, 
were liable to seizure under this stat- 
ute if light or otherwise unjust. Reg. 
v. Aulton, 3 E.&h. 568, 107 KC.L. 
568, 121 Reprint 556; Washington v. 
Young, 5 Exch. 408, 155 Reprint 176. 
(3) Under this section an inspector 
is not authorized in seizing any 
weight, without having first compared 
it with the standard, in order to as- 
certain whether it be just or not. 
Kershaw v. Johnson, 1 C.&K. 329, 47 
E.C.L. 329. 

[e] Acting beyond special district; 
penalty.—An inspector of weights and 
measures for a city, appointed by the 
mayor of the city, knowingly stamped, 
at his office in that city, weights sent 
to him for that purpose by a person 
residing within a district for which 
another inspector had been legally ap- 
pointed by the justices of the county, 
and it was held that he thereby in- 
curred the penalty provided by 5 & 6 
Wm. IV c 68 § 25. Reg. v. Skelton, 
1 E.&E. 816, 102 E.C.L. 816, 120 Re- 
print 1116. 

[f] Powers of de facto officer.— 
Notwithstanding the failure of an in- 
spector to give bond as required by 
statute, in the absence of formal pro- 
ceedings to test his right tto the office 
as such he is a de facto officer, where 
user has existed, and thus possesses 
the full powers and attributes with 
which the statutes endow the: office. 
City of New York v. Valley Coal Co., 
213 N.Y.S. 384, 126 Misc. 323. 


27. See statutory provisions; and 


peatn v. Burns, 18 Ohio Cirict.N:S: 
[a] Duty to make weights and 


measures conform to standards.—(1) 
It is contemplated that when weights 
and measures in use do not conform 
to ‘tthe standard, the sealer will or 
may make them so correspond and 
seal them. People v. Rochester, 45 
Hun (N.Y.) 102. (2) This may prop- 
erly require something done which 
cannot conveniently be performed at 
the store, and to do which the officer 
may have a Suitable place. Therefore 
he may require merchants to send 
their weights and measures to such 
place for inspection. People v. 
Rochester, supra. 

[b] Sealing of weights and meas- 
ures other than those prescribed by 
statutes (1) cannot be required in 
Ohio. State v. Burns, 18 Ohio Cir.Ct. 
N.S. 526. (2) In Maine it has been 


which sales and purchases are made corresponds 
with the standard.?§ 
publie officers,?® and are state or municipal officers 
according as the statutes may provide.*° 


[§ 9] B. Appointment, Removal, Revocation, and 
Discontinuance of Office. 
or bodies by whom the appointment shall be made 
is a matter of local statutory regulation.*? 
it is so provided by organic law,°? or by legislation 


Inspectors and sealers are 


The officers or tribunals 


Where 


said that ordinarily it is true that the 
duty of the sealer of weights and 
measures is confined to sealing meas- 
ures containing the recognized units, 
and according to some _ standard 
adopted by the legislature with such 
tolerances aS may have been’ deter- 
mined upon by the state sealer of 
weights and measures. But the legis- 
lature has made special provisions as 
to the sealing, not only of measures 
by which, but of all cans and other 
vessels, including bottles, in which 
milk and cream is sold. Old Tavern 
Farm v. Fickett, 131 A. 305, 125 Me. 
123... (3) Under Rev. St. c 87 §§ 14; 
15, the capacity of milk bottles other 
than the sizes mentioned in § 20, 
must be expressed, when sealed, in 
terms of unit of wine measure or 
fractional parts thereof. Old Tavern 
Farm v. Fickett, supra. 


28. Peo. v. City of Rochester, 45 
ELUn CNY ad O02. 

29. Hatfield v. Mingo County 
Court, 92 S.E. 245, 80 W.Va. 165. 

30. See cases infra this note. 

[a] In Louisiana inspectors of 


weights and measures are state and 
not parish or municipal officers. State 
v. Lamantia, 33 La.Ann. 446. 


[b] In Pennsylvania the office of 
inspector of weights and measures is 
a municipal office, and the mere fact 
that the statutes contain provisions 
requiring the officer to report to the 
state does not change his status. 
Goodwin v. City Council of Bradford, 
94 A. 139, 248 Pa. 4538. 


Sl. Reg. v. Hull, 8 A. & EB. 6885335 
E.C.L. 769, 112 Reprint 980; Rex v. 
Devon, 1 B. & Ald. 588, 106 Reprint 
216; Duly v. Sharwood, 6 E. & B. 830, 
88 E.C.L. 830, 119 Reprint 1073; Reg. 
v. Jarvis, 3 E. & B. 640, 77 E.C.L. 640, 
118 Reprint 1282. 


[a] Appointment by counties or 
municipalities.—(1) A general stat- 
ute authorizing the appointment by 
municipalities of sealers of weights 
and measures is not repealed by a 
constitutional provision that the leg- 
islature may, by general and uniform 
laws, provide for the _ inspection, 
measurement, and graduation of mer- 
chandise and manufactured articles 
(Scott v. Boyle, 128 P. 941, 164 Cal. 
321) (2) and is not invalid under a 
constitutional provision that no state 
office shall be continued or created in 
any county or municipality for the 
inspection of any merchandise (Scott 
v. Boyle, supra). 


[b] City and county uniting in ap- 
pointment.—While under Act July 24, 
1913 (P. L. p 960), a city and county 
may combine in the appointment of an 
inspector of weights and measures, 
there is no requirement that they do 
so. Goodwin v. De Golier, 94 A. 139, 
248 Pa. 453. 


32. See cases infra this note. 
[a] In Pennsylvania (1) the of- 
fice of inspector of weights and 


measures created by Act May 11, 1911 
(P. L. p 275), as amended by Act 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


~ >t ’’ 


athe 
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not in contravention of organic law,?* these officers 
may be removed peremptorily without cause by the 
appointing power, and where power of removal for 
cause is vested in the governor of the state, he is 
the sole judge of the existence of the cause for re- 
‘moval and his action of removal is final and irre- 
versible by the courts.24 The status of one duly ap- 
pointed inspector by a mayor is not affected by 
subsequent legislation vesting the power of appoint- 
ment in another in the absence of clear and unam- 
biguous direction that prior appointments were in- 
validated and revoked;*5 and where by statute it 
‘is made optional with a mayor whether or not there 
shall be a sealer of weights and measures, and the 
term of the latter is made coextensive with the may- 
or appointing him, the office may be discontinued by 
the mayor by refusing to name a successor and by 
removing a holdover appointee of a previous admin- 
istration,®® and this is so notwithstanding the council 
has fixed the compensation and bond of the officer 
and that he has passed a noncompetitive civil sery- 
ice examination.?? 


[§ 10] C. Compensation. The legislature may fix 
the compensation or fees to be paid for the services 
of inspectors or sealers,®® or delegate this power to a 
municipality,?® and may provide that the fees shall 
be paid by those at whose request the services are 
performed,*® and, in the absence of constitutional 
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restrictions, may authorize them to recover fees 
from persons for whom unsolicited services are ren- 
dered pursuant to statute,+1 or delegate the power to 
municipalities so to provide;*? but it will not be in- 
ferred that such power has been delegated to a mu- 
nicipality in the absence of an express statutory pro- 
vision.4? Such fees must, of course, be reasonable.** 
In accordance with elementary rules with regard to 
fees of officers,*® these officers, although they enter- 
ed upon the office and performed all its duties, are 
not entitled to compensation where no compensa- 
tion had been provided by law for such office;*® and, 
where a local statute relating to inspectors has been 
repealed by a statute creating a uniform and state- 
wide system of inspection, there can be no recovery 
for services which are of no benefit and made useless 
by the subsequent legislation.** 


[§ 11] D. Review or Control of Action by Courts. 
If a sealer of weights and measures in deciding on 
the correctness of seales should proceed on erroneous 
principles of law the decision could be quashed on 
certiorari,*® and in some cases a writ of mandamus 
might issue directing him to take specific action ;+° 
but the courts have no jurisdiction to take from him 
the duty of deciding the question upon authority 
given him by the statutes on the ground that he 
threatens to come to a wrong conclusion.®? 


IV. PUBLIC WEIGHERS AND MEASURERS 


[§ 12] A. In General. To carry out the provi- 
sions of statutes providing for weighing and measur- 
ing designated commodities,®+ public weighmasters 


and measurers are provided for by statutes®? or by 
ordinances enacted by municipalities acting under 
delegated authority.5? The purpose of these statutes 


July 24, 1913 (P. lL. p 960), is an “of- 
fice’ within Const. art 6 § 4, provid- 
ing that appointed officers may be re- 
moved at the pleasure of the appoint- 
ing power. Commonwealth v. Hoyt, 
ORavAe 7 8e, an4 ra. 45. |'(2) And in- 
spectors of weights and measures 
may be removed by county commis- 
sioners without cause shown, the act 
of July 24, 1913 (P. L. p 960), provid- 
ing that an inspector cannot be re- 
moved except for causes specified in 
the act, being a violation of Const. 
art 6 § 4. Commonwealth v. Hoyt, 98 
A. 782, 254 Pa. 45; Commonwealth v. 
Leary, 63 Pa.Super. 434. 


33. Bowlby v. Board of Chosen 
Freeholders of Morris County, 85 A. 
229, 83 N.J.Law 346 [aff 91 A. 1068, 
85 N.J.Law 725]. 


34 State v. Lamantia, 33 La.Ann. 
446, 452. 

“The power, vested exclusively in 
executive discretion, cannot be con- 
trolled in its exercise by any other 
branch of the government.” State v. 
Lamantia, supra. 

35. City of New York v. Valley 
Coal Co., 213 N.Y.S. 384, 126 Misc. 323. 


86. State v. Minshall, 10 Ohio App. 
86. 

37. State v. Minshall, supra. 

38. Ford v. New York Cent., etc., 
R. Co., 53 N.Y.S. 764, 338 App.Div. 474; 
Bangasser v. Citizens’ Gas Co., 19 Alb. 
Tid CN. Y.)* 400. 

[a] Under Pennsylvania statutes 
(1) the act of April 15, 1845 (Purdon 
Dig. p 1472), and the act of 1878 (Pur- 
don Dig. p 2175), the sealer of weights 
and measures can charge full rates in 
any one year of his term of Office, 
without regard to the action of his 
predecessor, but not more than one 


during his term of office, except in 
the cases specified in the act. Phillips 
v. Paiste, 1 Chest.Co. 26: (2) He can 
charge full fees annually, for testing 
stock, coal, and hay scales, whether 
or not they are found to be correct. 
Phillips v. Paiste, supra. (3) And he 
has the right to charge additional fees 
for each weight accompanying the 
said scales. Phillips v. Paiste, supra. 


89. Milliken v. Meyers, 144 P. 321, 
25 Cal.App. 510. 

40. Fausnaugh v. Rodgers, 71 N.Y. 
S. 125, 62 App.Div. 535. 

41. Ford v. New York Cent. & H. 
R. R. Co., 53 N.Y.S. 764, 33 App.Div. 
474, 478. See Leibly v. Levy, 11 Lance. 
Bar (Pa.) 193 (where a sealer of 
weights and measures performs his 
duty in accordance with the act of as- 
sembly, the owner of the weights in- 
spected cannot resist payment of the 
sealer’s fee on the ground that he 
made no request to have the work 
done). 

“This power would seem to be but 
an incident to the general power to 
establish a reasonable system of com- 
pulsory inspection and provide rea- 
sonable penalties.” Ford v. New York 
OLS) alte verdad ly Ml acy latun Ofopnctch bey iets 


42. Ford v. New York Cent. & H. 
R. RB, Co., 538 N.Y.S)' 764, 33: App Div. 
474, 


43. Fausnaugh v. Rogers, 71 N.Y.S. 
125, 62 App.Div. 535; Ford v. New 
VOLK Cent hen Eee Reman Ou oom Ne Yas 
764, 33 App.Div. 474. 


44. Thompson vy. District of Co- 
lumbia, 21 App.D.C. 395 (holding that 
a fee to the sealer of weights and 
measures of fifty cents per one hun- 
dred bottles of milk inspected and 
sealed, as fixed by the commission- 
ers of this District under their regu- 


lations promulgated under the act of 
congress of March 2, 1895 (28 U. S. 
Stovat Lp usin eto). relating ste 
weights and measures, as amended by 
the act of March 28, 1896 (29 U. S. 
St. at L. p 75 c 74), is not, on its face, 
excessive or unreasonable, and cannot 
be said to be so as matter of fact, 
in the absence of evidence concerning 
the labor or cost of inspecting, seal- 
ing, and stamping, or showing ih what 
respect the fees may constitute an in- 
tolerable burden on the business of 
selling milk). 
45. See Officers § 233. 


46. Nowling v. Newell, 65 Pa.Su- 
per. 67 (so held in respect of duties 
performed between the time of the 
appointment and the enactment of an 
ae providing for compensa- 
tion). 


47. Murphy v. Atlantic Refining 
Co., 74 Pa.Super. 166. 

48. Moneyweight Seale Co. v. Mc- 
Bride, 85 N.E. 870, 199 Mass. 508. 

49. Moneyweight Scale Co. v. Mc- 
Bride, supra. 

50. Moneyweight Scale Co. v. Mc- 


Bride, supra. 
51. See supra § 3. 
52. See statutory provisions. 


[a] Manner of appointment.—By 
Rev. St. (1899) § 7676 weighers are to 
be appointed in the same manner that - 
state inspectors were appointed as 
specified in § 7655, which provides 
that the chief inspector shall nom- 
inate to the commissioners such suit- 
able persons aS may be deemed quali- 
fied for a deputy chief inspector and 
assistant inspector. State v. Goffee, 
91 S.W. 486, 192 Mo. 670. 


ka See Municipal Corporations § 
451. 
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is not to create a remunerative office,°* but the 
purpose thereof is to get fair weights for all parties 
concerned.®> 

Privileges and right to fees.5® The amount of 
the fees to be charged for weighing commodities is 
usually fixed by statutes°®‘ or by ordinances enacted 
by municipalities acting in the exercise of delegated 
authority.°s One not elected to office as a public 
weigher of a city pursuant to the provisions of the 
statute covering that vicinity cannot claim the priv- 
ileges conferred by this statute where he was elect- 
ed under a statute void as being special legislation,®® 
and a public weigher who uses scales which have 
not been tested and sealed as provided for by stat- 
ute is not entitled to a fee fixed by law for weighing 
the commodity;°® and this is so although his ina- 
bihty to comply with the statute was due to the de- 
fault of the secretary of state and the clerk of 
the county court.*? 


Care and skill required. Public weighers hold 
themselves out to the public as skilled and careful in 
their calling, and in assuming the task of weighing, 
assume a duty to weigh carefully for the benefit of 
all whose conduct is to be governed, and if they fail 
in this duty they are liable in resulting damages.” 
Neveriheless, negligence is the only basis for hahbil- 
ity of the public weigher whose scales have been 
found correct on inspection.®? He is not a guaran- 
tor that the weight taken is the standard weight,°* 
and it has been held that one who is not in a publie 
position as a weighmaster, bound to weigh for all 
persons, but who has seales designed to weigh heavy 
articles, and does such weighing for fees, for those 


Lorne, supra. 
65. 


54 Inland Compress Co. v. Lee, 147 
Port, 41 Ole 101: 


WEIGHTS. AND MEASURES 


McGeorge v. Walker, 31 N.W. 
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who desire it, is bound to use only reasonable dili- 
gence to know that his scales are correct and reason- 
able eare to avoid mistakes in using them.®° 


Liability for loss of commodities weighed. <A de- 
livery of commodities to a public weigher is not a 
bailment either gratuitous or otherwise, and if, for 
his own convenience, the owner leaves the commodi- 
ties on the platform where they are weighed and they 
are lost the weigher is not liable to the owner for 
such loss.°° 


Duration of term, and removal of deputy. Where 
the law provides for no particular duration of the 
term of a deputy public weigher, his appointment is 
for a term coextensive with the tenure of office of 
the weigher who appointed him, unless the appoint- 
ment is revoked or otherwise nullified,®7 and the 
power of the weigher to appoint his deputy imphedly 
gives him the power to remove the deputy at will.®® 


Liability of weigher for acts of deputy. Where 
it is so provided by statute, publie weighers and their 
bondsmen are liable for the errors or misconduct in 
office of deputy weighers resulting in any injury.°® 


[§ 13] B. Exclusiveness of Right Given Public 
Weigher. While there is some authority to the 
contrary,*° it has been held by the federal supreme 
court and by the courts of last resort of some states 
that the legislature may validly enact statutes pro- 
viding that only public weighers shali weigh desig- 
nated commodities and receive compensation there- 
for,’ and issue certificates of weights,’? and make 
it a misdemeanor for one other than a public weigh- 
er to weigh such commodities** and issue certificates 


provision against impairing the right 
to contract). 


55. State pep ee saots SEel ie 601, 65 Mich. 5. 71. Merchants’ Exchange of St. 
Of St. Gonis,-190 Sow. 903, 9 Mo; 66. North State Cott wil-| Louis v. State of Missouri, 39 S.Ct. 
$46, Arn Cas.1917E 871 Jatt 39-S.Ct.| 0°74 Gut AGd LED MO kek eel tis 248 U.S: 365,65, La s09 gan 


114, 248 U.S. 365, 63 L.Md. 300]; In- 
terstate Compress Co. v. Colley, 211 P. 
413, 88 Okl. 42; Inland Compress Co. 
v. Lee, 147 P. 775, 47 Okl. 101; Weath- 
erly v. Marlboro Warehouse Co., 165 
S.B. 790, 167 S.C. 68. 

56. Power of municipalities to fix 
amount of fees see Municipal Corpora- 
tions § 451. 


57. See statutory provisions. 

58. See Municipal Corporations § 
451. 

59. Barfield v. Stevens Mercantile 


CoOL ote ole Lbs: 85) S.C. 186s 
60. Petty v. Lyons, 171 S.W. 112, 
Ta5, Arle, 1S 2. 
Glu se eity Vv: 
- 62. Glanzer v. Shephard, 135 N.E. 
JAS, aoe Ne 250, 29 Aula 1425, 


[a] Thus, where public weighers 
at the request of sellers of merchan- 
dise weigh it and furnish the buyers 
with a return of the weight, knowing 
that the purpose of the weighing was 
to determine the amount to be paid 
by the buyer, and the merchandise is 
accepted and paid for on the faith 
of the return and the actual weight 
is less than that returned, the weigh- 
ers are liable to the buyer for the 
amount overpaid by him. Glanzer v. 
Shephard, 135 N.E. 275, 233 N.Y. 236, 
23 A.L.R. 1425. 


63. Toohey v. Municipality of 
Lorne, 35 Man. 492, [1926] 2 Dom.L.R. 


778. 


64. Toohey  v. 


Lyons, supra. 


Municipality of 


Stoffregen v. New York Dock Co., 187 
N.Y.S. 61 (where an order given to a 
earter for coffee provided that it 
should be weighed by defendants, and, 
after the coffee was weighed, defend- 
ants placed the carter’s name on the 
bags, leaving them on the dock, but 
they were not to be found when the 
carter returned to transport them, this 
Was insufficient to show negligence 
of defendants). 


67. Findley v. Calloway, (Tex.Civ. 
App.) 246 S.W. 681. 


68. Findley v. Calloway, supra. 


[a] In other words, the weigher 
possesses the power of arbitrary re- 
moval, which he may exercise for any 
reason or without any reason. Find- 


ley v. Calloway, (Tex.Civ.App.) 246 
S.W. 681. f oe 
69. Findley’ v. Calloway, supra. 
70. Lockhart v. Anderson, 162 P. 


946, 62 Okl. 209 (a statute making it 
the duty of the county weigher of any 
county where there is located a cot- 
ton compress to weigh every bale of 
cotton immediately before the same 
is compressed, and to keep a complete 
record of the number of bales so 
weighed, and providing that the 
weigher shall receive compensation 
in a designated sum for each bale, 
to be paid by the purchaser of the 
cotton, denies the right of a party 
legitimately to contract as to the 
weighing of cotton bought and deliv- 
ered to a compress for compression 
and is a violation of a constitutional 


190 S.W. 908, 269 Mo. 346, Ann.Cas. 
TOLTE S71 s< Petty vi State, 1i430Sawe 
1067, 102 Ark. 170; Planters’ Com- 
press Assoc. v. Hanes, 52 Miss. 469; 
Coates v. Gaines, 51 Miss. 335. 


[a] _Repeal of statute conferring 
exclusive right.—Acts (1915) No. 236 
§ 1, creating the office of cotton 
weigher for seven counties, including 
Polk county, providing that he shall: 
weigh other articles, and fixing his 
compensation, was impliedly repealed 
by Acts (1917) No. 266, providing for 
the establishment and regulation of 
bonded warehouses, and that corpo- 
rations chartered. under the act shall 
have the right to operate warehouses 
for the weighing, ete., of cotton and 
other products, and was expressly re- 
pealed by Spec. Acts (1919) No. 519, 
declaring that any cotton weigher em- 
ployed in a bonded warehouse shall 
have the right to weigh for the gen- 
eral public and himself; hence a cot- 
ton weigher elected for Polk county 
cannot enjoin a bonded warehouse 
and its weigher from generally weigh- 
ing for the community. Robertson v. 
Mena Bonded Warehouse Co., 223 S.W. 
378, 145 Ark. 106. 


72. Merchants’ Exchange of St. 
Louis vy. State of Missouri, 39 S.Ct. 
114, 248 U.S. 365, 63 L.Ed. 309 [aff 190 
ry 908, 269 Mo. 346, Ann.Cas.1917H 


73. Merchants’ Exchange of St. 
Louis v. State of Missouri, supra; 
nae v. State, 143 S.W. 1067, 102 Ark. 


For later cases, developments and changes in the law see Annotations, same title and secthon number. 
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of weights.“4 


74. Merchants’ Exchange of St. 
Louis v. State of Missouri, 39 S.Ct. 
114, 248 U.S. 365, 63 L.Ed. 300 [aff 
190 S.W. 903, 269 Mo. 346, Ann.Cas. 
1917E 871). 

75. Gaines v. Coates, 51 Miss. 335. 


76. Merchants’ Exchange of St. 
Louis v. State of Missouri, 39 S.Ct. 
114, 248 U.S. 365, 63 L.Ed. 309 [aff 
190 S.W. 908, 269 Mo. 346, Ann.Cas. 
LOIN ST 1). 

77. Merchants’ Exchange of St. 
Louis v. State of Missouri, supra. 

78. Planters’ Compress Ass’n v. 
Hanes, 52 Miss. 469. 

79. .Paschal v. Inman, 157 S.W. 
1158, 106 Tex. 128 [aff (Civ.App.) 151 
S.W. 569}. 

80. Hoffman v. Jersey City, 34 N. 
J.Law 172. 

81. Paschal v. Inman, 157 S.W. 
1158, 106 Tex. 128 [aff (Civ.App.) 151 
S.W. 569]. 

82. Paschal v. Inman, supra. 

83. See cases infra this note. 

{a] Im Missouri (1) L. (1913) p 
354 § 638, which makes it “unlawful 
for any person, corporation, or asso- 
ciation other than a duly authorized 
and bonded state weigher to issue any 
weight certificate or to issue or sign 
any paper or ticket purporting to be 
the weight of any grain”’ received into 
or discharged from any public ware- 
house or elevator, and requiring ex- 
pert grain inspectors to grade and 
weighmen to weigh such grain and 
to issue receipts or certificates certi- 
fying to both grade and weight, to be 
appointed by the state, excludes all 
others except state weighmasters 
from giving weight certificates. State 
v. Merchants’ Exchange of St. Louis, 
190 S.W.. 903, 269 Mo. 346, Ann.Cas. 
1917E 871 [aff 39 S.Ct. 114, 248 U.S. 
365, 63 L.Ed. 300, and dist State v. 
Goffee, 91 S.W. 486, 192 Mo. 679 (de- 
cided under an earlier statute contain- 
ing different provisions)]. (2) It does 
not, however, prohibit the owner from 
weighing his grain before it is sent 
to, or put in, or after it is withdrawn 
from, 2a public warehouse, in order 
that he may have evidence to refute 
the prima facie showing of the state 
certificate of weight. State v. Mer- 
chants’ Exchange of St. Louis, supra. 


{[b] In Oklahoma (1) under Rev. 
L. (1910) ¢ 16 art 15 §§ 1738-1749, re- 
lating to the office of public weigher, 
no person other than a public weigh- 
er or his deputy is authorized to hold 
himself out as such, or to receive pay 
for cotton or other products weighed 
for other persons. Inland Compress 
Come lucene Paloma e Okla LOT: 
(2) The above statutes are not ren- 
dered void and inoperative merely be- 
cause a chapter of which they form a 
part contains a provision that the pur- 
chaser of an article weighed upon of- 
ficial scales of any public weigher or 
deputy shall accept the weight as 
official and correct, because if this 
provision is invalid the whole act does 
not fall because it has several ob- 
jects. Interstate Compress Co. v. Col- 
ley, 211 P. 413, 88 Okl. 42. (3) Per- 


This legislation is within the police 
power of the state,“® and is not an unreasonable or 
arbitrary exercise of diseretion,’® and is not in vio- 
lation of the due process and equal protection claus- 
es of the federal constitution as applied to a local 
corporation having the usual powers of a board of 
trade which weighed grain and issued weight certifi- 
eates for a charge to its members,‘" nor a burden on 
interstate commerce as applied to grain received 
from or shipped to points without the state;*® but 
inasmuch as “the business of private weighing is a 
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sons not holding themselves out as 
public weighers may without pay 
weigh cotton or such other products 
upon their private scales for third 
persons when requested so to do. In- 
land Compress Co. v. Lee, supra. (4) 
And it is not unlawful under these 
statutes for a compress company or 
its agent to weigh without charge cot- 
ton brought to it with the request 
that it be weighed if the compress 
company or its agents are in no man- 
ner interested as dealer or speculator 
in the sale or purchase of cotton sold 
by weight, and the county weigher 
cannot enjoin such weighing by the 
compress company or its agent. In- 
land Compress Co. vy. Lee, supra. (5) 
Nor is it prohibited by the statute 
from weighing cotton brought to it 
and left with it for storage and charg- 
ing storage fees to the purchaser or 
owner thereof at the time the cotton 
is shipped out when such charge is in 
good faith and not for the purpose of 
obtaining cotton to weigh or other- 
wise compete with the public weigh- 
er. Inland Compress Co. v. Lee, su- 
pra. (6) The proviso of Rev. L. 
(1910) § 1749 (Comp. St. [1921] § 
5954), which authorizes the weighing 
of farm products by a bona fide pur- 
chaser, was not repealed by the 1919 
amendment of Rev. L. (1910) § 1754. 
Hollis v. Adams Gin Co., 241 P. 744, 
115 Okl. 25. (7) Under the constitu- 
tional provisions of Oklahoma a mu- 
nicipaltity with a population of more 
than two thousand inhabitants, exist- 
ing under a charter framed forits own 
government, may maintain munici- 
pal seales for weighing commodities 
offered for sale and delivery in the 
city. Oklahoma City v. Colt, 137 P. 
359, 40 Okl. 202. (8) And the munici- 
pal weighmaster has a right to weigh 
on such municipal scales without in- 
terference from the county or public 
weighmaster. Oklahoma City v. Colt, 
supra. (9) But his right in this re- 
gard does not exclude the right of the 
public or county weigher to weigh 
products in the city when offered to 
him for such purpose. Oklahoma City 
v. Colt, supra. 


[c] In South Carclina (1) Civ. 
Code §§ 3317, 3318, 3348, and the act 
Of March 245 1930837 20s Sieste at. i. 
p 1128), providing for the appointment 
of cotton weighers and providing that 
they shall receive as compensation for 
their services a certain amount for 
each bale of cotton weighed by them. 
one-half of which sum shall be paid 
by the buyer and one-half by the sell- 
er, do not require the buyer and sell- 
er to permit public cotton weighers 
to weigh cotton. Weatherly v. Marl- 
boro Warehouse Co., 165 S.B. 790, 167 
SiGz 68: (2) And a cotton weigher 
has no cause of action against a ware- 
house company which stores cotton 
and. issues warehouse certificates 
therefor and which makes charges 
covering storage, insurance, weighing, 
and grading. Weatherly v. Marlboro 
Warehouse Co., supra. 


[d] In Texas (1) the original act 
creating the office of public weigher 
was first passed in 1879 and amended 
in 1883. This act was construed in 
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legitimate vocation and falls within those ordinary 
occupations which a citizen is privileged to follow 
as an inalienable right subject only to valid exercise 
of the police power,”’® the authority for its prohibi- 
tion or abridgement cannot be implied,*°® or inferred 
from the repeal of a statutory proviso permitting 
it,81 but must rest in some positive and valid and 
legal inhibition. 
right of a public weigher is exclusive is to be deter- 
mined by the language and intent of the legisla- 


It follows then that whether the 


effect to authorize private persons to 
engage in weighing commodities in 
cities where there were official public 
weighers either for the owners or for 
factors on written request by the 
owner (Watts & Weidemeyer v. State, 
61 Tex. 184, 187; Smith v. Wilson, 44 
S.W. 556, 18 Tex.Civ.App. 24; Mar- 
tin v. Johnson, 33 S.W. 306, 11 Tex. 
Civ. App. 628; Ex parte Hunter, 29 S. 
W. 482, 34 Tex.Cr. 114), (2) and is not 
confined alone to transactions in 
which factors or commission mer- 
chants or their agents are engaged 
(Davidson y. Sadler, 57 S.W. 54, 23 
Tex.Civ.App. 600). (3) “The object of 
the statute was to protect owners of 
produce from the fraudulent conduct 
of their factors and agents in render- 
ing a false account of the weights of 
produce shipped to them. By allow- 
ing owners to select private weighers, 


it permitted them to waive their 
rights in this respect. The owner 
might repose more confidence in a 


private than a public weigher, or be 
able to have the work done at a lower 
rate by the former.” Watts & Weide- 
meyer v. State, supra. (4) These 
statutes have been amended by the 
acts of 1899, Rev. St. (1895) 4314, and 
Rev. St. (1911) art 7833, providing 
that it shali not be lawful “for any 
factor, commission merchant, or other 
person Or persons, to employ any 
other than a public weigher, or his 
deputies, to weigh cotton, wool, su- 
gar, hay, or grain, or other produce, 
sold or offered for sale in any city or 
justice precinct having a _ public 
weigher duly qualified” and the deci- 
sions are not in agreement as to the 
construction of this provision. Some 
of the decisions of the court of ap- 
peals hold that, inasmuch as the pro- 
viso contained in the act of 1883 that 
such act was not to be construed to 
prevent any other person from weigh- 
ing cotton, wool, or hides when re- 
quested to do so by the owner thereof 
was omitted from the later statute, 
it prohibits the weighing of cotton by 
any person, whomsoever except the 
public weigher or the owner himself. 
Perry v. Carlisle, (Civ.App.) 151 S.W. 
1155; Davidson v. Sadler, 57 S.W. 54, 
23 Tex.Civ.App. 600. And see Troilo 
v. Gittinger, (Civ.App.) 230 S.W. 233 
(as probably sustaining this view). 
(5) Other decisions however, among 
them decisions of the supreme court, 
in contradiction of this view hold that 
the statute is intended to apply only 
to factors, commission merchants, 
and other persons engaged in a like 
business, and does not prohibit others 
from private weighing or from avail- 
ing themselves of the services of pri- 
vate weighers. Paschal v. Inman, 157 
S.W. 1158, 106 Tex. 128 [aff (Civ.App.) 
151 S.W. 569]; Hedgepeth v. Hamilton 
Warehouse Co., 140 S.W. 1084, 104 
Tex. 496 [aff (Civ.App.) 128 S.W. 709]; 
McCraw v. Sewell, (Civ.App.) 20 S.W. 
(2d) 235; Martin v. Foy, (Civ.App.) 
234 S.W. 698; Gray v. Bleazer, 94 S.W. 
911, 43 Tex.Civ.App. 417; Davis v. 
McInnis, 81 S.W. 75, 35 Tex.Civ.App. 
594; Galt v. Holder, 75 S.W. 568, 32 
Tex.Civ.App. 564; Whitfield v. Ter- 
rell Compress Co., 62 S.W. 116, 26 Tex. 
Civ.App. 235. (6) “The inclusion of 
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[§ 14] C. Weights as  Evidence.** Statutes 
which attempt to make conclusive a finding of fact 
as to the weights by a public weighmaster are un- 
constitutional and void;*® nevertheless a legislature 
has the right to give to the act of the weigher in 
weighing commodities a high character as eyl- 
dence,*® and may give to official certificates of 
weights the force of prima facie evidence®’ or may 
provide that the finding of the weighmaster can be 
impeached only when the party complaining was 
himself free from fault or negligence, and when it is 
demonstrated by clear, strong, and satisfactory evi- 
dence that there was, in fact, a substantial mistake 
in the weighing which was the result of fraud, bad 
faith, or negligence,** and in so doing they violate 
no constitutional provision.*® Nevertheless, where 
official certificates are given the force of prima facie 
evidence, the owner of the commodity weighed 
should be given an opportunity to refute by show- 
ing weights thereof made by him before or after it 
was sent to or put in a public warehouse,®® and, al- 
though a statute relating to public weighers pro- 
vides for the reweighing of any commodity when 
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doubt or differences arise as to the correctness of 
the weight as shown by the weigher’s certificate, the 
remedy so provided for correcting the error in 
weight is not the exclusive remedy when the party 
seeking a correction had no reason to doubt the cor- 
rectness of the certificate in time to avail himself 
of such method, and like other instruments, the cer- 
tificate may be attacked on the ground of fraud or 
mistake.°+ 


[§ 15] D. Penalties and Criminal Liability for 
Violation of Statutes.°2 Persons not public weigh- 
ers weighing for public. Some statutes providing 
for public weighers provide penalties for violation 
of their provisions,®* and others impose criminal lia- 
bility therefor.°* It has been said that although in- 
dividuals are not prohibited by statute from weigh- 
ing commodities for hire, if one not appointed a pub- 
lic weigher assumes to act officially he is intruding 
in the office, and renders himself liable to the pen- 
alty prescribed for so doing,®® and, under the stat- 
utes so providing, a dealer, speculator, agent, or em- 
ployee of any firm or corporation engaged in the sale 
or purchase of any commodity named in the statutes 


the language, ‘or any other person or 
persons,’ in the act,” it was said “was 
merely to apply the same rule to any 
one occupying a similar status or 
rendering a like Service as a factor 
or commission merchant, although. he 
might not fall within the precise lim- 
its or definitions of the particular 
class named.’ Hedgepeth v. Hamil- 
ton Warehouse Co., 140 S.W. 1084, 
1085, 104 Tex. 496 [aff (Civ.App.) 
128 S.W. 709]. (7) And it was accord- 
ingly held that the statute did not ap- 
ply to a warehouseman weighing pro- 
duce merely for sale or to loan money 
thereon (Hedgepeth v. Hamilton 
Warehouse Co., supra; McCraw v. 
Sewell, (Civ.App.) 20 S.W.(2d) 235), 
(8) or to prevent ginners and ware- 
housemen from weighing cotton for 
their customers (Galt v. Holder, 75 S. 
W. 568, 32 Tex.Civ.App. 564; Whit- 
field v. Terrell Compress Co., 62 S.W. 
116, 26 Tex.Civ.App. 235), (9) or. to 
prevent any person from soliciting 
such business and equipping and 
maintaining a place for the transac- 
tion of such business, unless such 
person be a factor, commission mer- 
chant or person engaged in a similar 
occupation or business (Galt v. Hold- 
er, supra), (10) although there was 
in the same locality a duly elected 
and qualified weigher (See cases su- 
pra this note [d] (7), (8), (9)). (11) 
It has also been held that Pen. Code 
art 996, providing that it shall not 
be lawful for any person other than a 
public weigher or his deputy to weigh 
designated commodities required to be 
weighed in any city having a public 
weigher duly qualified, and making it 
a misdemeanor for any person to vio- 
late the statute, prohibits the weigh- 
ing of commodities therein enumerat- 
ed by a person other than a public 
weigher only in a city having such 
duly qualified public weigher and does 
not relate to the private weighing of 
any produce in a justice precinct 
where a public weigher had been elect- 
ed. Paschal v. Inman, (Civ.App.) 151 
Sw. 569 [aff 157 S.W. 1158, 106 
Tex. 128]. (12) Therefore, a public 
weigher elected for a justice precinct 
cannot, under this statute, enjoin a 
private weigher from carrying on 
his business. Paschal v. Inman, su- 
pra [disappr Carlisle v. Perry, (Civ. 
App.) 151 S.W. 1158; Perry v. Car- 
jisle, | (Civ. App.) 151 S.W. 12155]. 


(13) And, under Gen. L. (1919) 
ce 76, which recognized that public 
weighers might be elected and requir- 
ed them to give bond, provided by § 
2 for the appointment of public weigh- 
ers, and by § 6 prescribed their quali- 
fications, but which by § 1 required 
all persons, firms, corporations, co- 
partnerships, or individuals engaged 
in the business of ‘public weighing 
for hire to comply with the act, and 
by § 13 imposed a penalty for engag- 
ing in such business without comply- 
ing with the act, a person other than 
the duly elected or appointed public 
weigher was entitled to engage in the 
business of weighing for the public 
after giving bond as required by the 
act. ‘When we consider the new law 
in connection with the old, we think 
it apparent that the Legislature did 
not intend. to change the old law 
which permitted private or nonoffi- 
cial weighers to weigh for hire, sub- 
ject to the provisions of the law, but 
that it was the purpose of the Legis- 
lature in this last legislation to re- 
quire that all such weighers should 
comply with all the applicable provi- 
sions of the law regulating official 
weighers, including the giving of the 
bond required by law of Such official 
weighers. As we have shown, there 
was only one class of nonofficial 
weighers who were under the old law 
required to give bond, and it was 
doubtless the purpose of the Legisla- 
ture in this act to require that all 
such nonofficial persons should give 
bond.” Martin v. Foy, (Civ.App.) 234 
S.W. 698. 


84. Where weigher appointed by 
municipality see Municipal Corpora- 
tions § 451. 


85. Vega S. S. Co. v. Consolidated 
Elevator Co., 77 N.W. 973, 75 Minn. 
308, 74 Am.S.R. 484, 48 L.R.A. 843; 
State v. Goffee, 91 S.W. 486, 192 Mo. 
670; Taylor v. Anderson, 137 P, 1183, 
40 Okl. 316, 51 L.R.A.N.S. 781. See 
Johnson vy. Kvale, 271 P. 379, 94 Cal. 
App. 424 (recognizing rule). 


{a] The reason is (1) that legis- 
lation of this character would amount 
to a denial to a party whose rights 
were affected the right of trial under 
due process law. State v. Goffee, 91 
S.W. 486, 192 Mo. 670. (2) “The leg- 
islature cannot in this manner pro- 
vide for the arbitrary exercise of 


power, so as to deprive a person of 
his day in court to vindicate his 
rights. And the law which closes his 
mouth absolutely when he comes into 
court is the same, in effect, as the 
law which deprives him of his day in 
court.” Vega S. S. Co. v. Consolidat- 
ed Elevator Co., 77 N.W. 975, 75 Minn. 
308, 312, 74 Am.S.R. 484, 43 L.RA. 843. 


_[b] Rule applied.—A statute pro- 
viding that cotton weighers shall re- 
weigh cotton before removal from 
their yards, and, when the same is re- 
weighed the transaction between the 
buyer and seller as to weights shall 
be at an end, and neither party shall 
have any recourse against the other, 
is a legislative attempt to make con- 
clusive between the parties to the 
sale the finding of the fact of the 
weight of the cotton by the weigher 
and is unconstitutional. Under this 
provision should either the buyer or 
seller sue the other and base his claim 
on fraud or under weights resulting 
from fraud, accident, mistake, or any- 
thing else, the other has the right to 
plead the weights as found by the 
weighmaster, in bar of the action, and 
the same will be conclusive evidence 
of the weight of the cotton. Taylor 
v. Anderson, 137 P. 11838, 40 Okl. 316, 
51 L.R.A.N-S. 7381. 


&6. Vega S. S. Co. v. Consolidated 
Blevator Co, 77 N.W. 975, 75 Minn. 
308, 74 Am.S.R. 484, 43 L.R.A. 843. 


87. State v. Goffee, 91 S.W. 486, 192 
Mo. 670; Ogilvie Flour Mills Co. v. 
Canadian Pacific R. Co., 29 Man. 474. 


88. Vega S. S. Co. v. Consolidated 
Elevator Co., 77 N.W. 972¢ 75 Minn. 
308, 74 Am.S.R. 484, 43 L.R.A. 843. 


89. State v. Goffee, 91 S.W. 486, 
192 Mo. 670. 


90. State v. Merchants’ Exchange 
of St. Louis, 190 S.W. 908, 269 Mo. 
346, Ann.Cas.1917E 871. 


91. Johnson v. Kvale, 271 P. 379, 
94 Cal.App. 424. 


e2. Penalties imposed on seller or 
buyer for violating statutes requiring 
commodities to be weighed, measured, 
or surveyed see supra § 3. 


93. See statutory provisions. 

94. See statutory provisions. 

95. Hoffman v. Jersey City, 34 N.J. 
Law 172. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 15-16] 
who weighs such commodity for the ‘public and 
charges a fee therefor is liable to the public weigh- 
er or his deputy for a penalty®*® recoverable in a civil 
action in any court of competent jurisdiction.®? But, 
in an action by a public weigher to collect the pen- 
alty provided for by the statutes, it is necessary to 
allege and prove that the person engaged in weigh- 
ing held himself out as the official public weigher 
or official deputy,°® and that he was a dealer or spec- 
ulator, agent or employee of a firm or corporation 
engaged in the sale or purchase of the commodities 
enumerated in the statutes.°® If the evidence fails 
to establish the foregoing facts, it is insufficient to 
sustain a verdict for plaintiff.1 Under a statute pro- 
viding that any duly elected cotton weigher shall 
receive certain fees for his services, and that any 
person other than the elected cotton weigher who 
shall weigh any cotton marketed in the town where 
the cotton weigher keeps his scales shall be guilty of 
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a misdemeanor, an indictment alleging that a desig- 
nated person was a duly elected, qualified, and act- 
ing cotton weigher for the county, and having his 
scales in the town for weighing cotton and that de- 
fendant knowing these facts unlawfully did weigh 
cotton sold in the town, sufficiently: states an of- 
fense.? It is not necessary to allege further that the 
public cotton weigher had prepared a convenient 
place, easy of access to the public, for the perform- 
ance of his duties, and that he had provided a pair 
of scales which had been tested as required by law.* 


Public weighers. A statute providing that public 
weighers shall give slips either in writing or printing 
to every purehaser of coal when not in bags or pack- 
ages showing the gross, tare, and net weight of the 
coal when delivered, and making a violation there- 
of a misdemeanor, a noncompliance with the statu- 
tory requirement by the weigher makes him punish- 
able for a misdemeanor.* 


V. USE OF UNAUTHORIZED OR UNSEALED WEIGHTS AND MEASURES? 


[$ 16] To prevent fraud or imposition statutes 
have been enacted both in England and the United 
States providing penalties for the use of other than 
standard weights and measures,® or weights and 
measures not stamped or sealed.*? Such statutes are 
penal and are not to be extended beyond their terms.® 
By some statutes these penalties are confined to the 
use of weights and measures after the sealer has de- 
manded to test them and has been refused,® or when 
they are found to be incorrect and stamped “con- 


96. Interstate Compress Co. v. 
Colley, 211. P. 413, 88 Okl. 42; Snyder 


proportion to the standard is express- 7. 
ed, although it is otherwise with re- 


demned;’’1° by others, the penalties imposed are 
held to be enforceable, although the local authori- 
ties failed to fix times and places for verifying and 
stamping weights and measures,*! or failed to give 
the notice prescribed by statute of the time when 
the standards were obtained by them.!2 Ordinarily 
statutes requiring inspection or sealing or stamping 
of weights and measures apply only to those persons 
who use them in making sales of, or in buying, com- 
modities,1* and they do not apply to persons or cor- 


See statutory provisions. 
Tal Containers.—Where apples 


Co-Op. Ass’n yv. Brown, 172 P. 789, 70 
Okl. 13. 

97. Snyder Co-Op. Ass’n v. Brown, 
172 P. 789, 70 Ok}. 13. 

98. Interstate Compress Co. v. Col- 
Hey,e211 5P> 4435) 885Okl. 42. 

69. Interstate Compress Co. v. Col- 
ley, Supra. 


1. Interstate Compress Co. v. Col- 
ley, supra. 

[a] Evidence in action for penalty 
held sufficient to support findings and 
judgment against defendant. Snyder 
Co-Op. Ass’n v. Brown, 172 P. 789, 70 
Oks a3: 


2. Petty v. State, 143 S.W. 1067, 
102 Ark. 170. 
3. Petty v. State, supra. 


4. MacHatton v. Dufresne, 116 A. 
449, 121 Me. 221. 


5. Validity of sale as affected by 
noncompliance with statutes requir- 
ing weights or measures to be sealed 
see Contracts § 354. 


6. See statutory provisions. 


[a] Multiples and parts of stand- 
ard measure.—(1) Under the English 
Weights and Measures Act of 1878, 
a person may sell, not only by im- 
perial measures, but by multiples and 
parts of the imperial measures. Bel- 
lamy v. Pow, 60 J.P. 712. (2) Thus a 
contract for the sale of a certain num- 
ber of tons of iron by the ton “long 
weight” is not in contravention of 5 
Geo. IV c 74, and 5 & 6 Wm. IV c 63 
as it is a multiple of the standard 
pound, and consequently such con- 
tract is valid. Giles vy. Jones, 11 
Exch. 393, 156 Reprint 884. (38) Sem- 
ble, that 5 Geo. IV c 74 § 15, is not 
repealed by 5 & 6 Wm. IV c 63, and 
consequently that contracts by local 
weights may be lawfully made, if the 


spect to measures, all local measures 
being abolished by 5 & 6 Wm. IV c 63 
§ 6. Giles v. Jones, supra. 


[b] Sale of wheat by hobbet (1) 
which is the denomination of a meas- 
ure in Wales, if the quantity deliv- 
ered is to be determined by the 
weight, is a sale by weight, and not by 
measure, and therefore not contrary 
to 5 & 6 Wm. IV c 63 § 6, which ap- 
plies to sales by measure, and not to 
sales by weight. Hughes v. Hum- 
phreys, 3 BH.&B. 954, 77 B.C.L. 954, 118 
Reprint 1399. (2) But such a sale 
was in contravention of 22 Car. II c 
8 § 2, and therefore an action would 
lie for the breach of it. Tyson v. 
Thomas, McClell.&Y. 119, 148 Reprint 
350. 

[c] Sale otherwise than by “im- 
perial measure.’—Where an agree- 
ment to sell milk by imperial meas- 
ure is carried out by imperial meas- 
ure, the fact that the vendor gives 
short measure does not constitute the 
offense of selling otherwise than by 
imperial measure contrary to Milk 
Order art 2, providing that no milk 
should be sold or offered for sale by 
retail otherwise than by imperial 
measure. Welford’s Surrey Dairies 
v. Newton, 37 T.L.R. 53. 


[d] Repeal of statute regulating 
measure of oysters.—Acts (1894) No. 
35 p 38, defining dry measure, and 
providing that for the sale of oysters 
baskets shall be used which shall con- 
tain half of the standard barrel, etc., 
is, so far as it relates to oysters, re- 
pealed by Acts (1902) No. 153 p 274, 
which covers the same grounds so far 
as it relates to oysters and which con- 
tains a clause repealing all laws on 
the same subject; but in other re- 
spects it remains a valid statute, and 
may be amended. State v. Cognevich, 
50 So. 4389, 124 La. 414. 


were bought by weight, and were to 
be weighed by the purchaser, or some 
one approved by him, and not, with 
relation to anything stamped upon the 
boxes in which they were contained, 
the boxes were merely “containers,” 
within Gen. Bus. L. § 17a, as added by 
L. (1912) e¢ 81, not required to be 
marked in accordance with § 17 (L. 
[1909] ¢ 25 [Consol. Lo ¢ 20])- De 
Hoff v. Aspegren, 166 N.Y.S. 1019. 


8 Southwestern R. Co. v. Cohen, 
49 Ga. 627. 

9. Eaton v. Kegan, 114 Mass. 483; 
Ritchie v. Boynton, 114 Mass. 431; 
Sutton y. Phillips, 23 S.E. 264, 117 N. 
(Oie pny 

10. Eaton v. Kegan, 114 Mass. 433; 
Ritchie v. Boynton, 114 Mass. 431. 
pants Hayley v. Taylor, 19 Cox C.C. 


12. Finch v. Barclay, 13 S.H., 566, 
87 Ga. 393 (provision of statute as to 
notice held directory). 


13. Ga.—Southwestern R. Co. v. 
Cohen, 49 Ga. 627. 


Ky.—Louisville & N. R. Co. v. Com- 
monwealth, 159 S.W. 667, 155 Ky. 189. 


La.—State v. Cibilich, 47 So. 605, 
122 La. 278. 


Minn.—Northwestern Elevator Co. 
v. Great Northern R. Co., 141 N.W. 
29:8), 22d) Manin. 32: 


N.Y.—Hettenbach vy. New York 
Cent. & H. R. R. Co., 18 Hun 129. 


N.C.—Nance v. Southern R. Co., 63 
S.E. 116, 149 N.C. 366. 

Pa.—Stolle v. Gabel, 14 Phila. 616. 

[a] Use by buyer.—Code §§ 1584, 
1588m, providing for testing the ac- 
curacy of the weights and measures 
used in selling commodities, and af- 
fixing a penalty for “selling” by un- 
marked weights and measures, cannot 
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porations who keep them for their individual and 
private use,!* or to the maker, vendor, or proprie- 
tor of weights and measures kept in stock for sale.+® 


Selling or exposing for sale; what constitutes. 
Where a customer of defendant picked up a box of 
berries and handed the cashier the price thereof and 
took away the box, the transaction is a sale within 
a statute making it an offense to use a measure not 
in conformity with the statutory requirements,*® and 
keeping turnips in boxes used as measures is an ex- 
posing for sale by measure within the meaning of 
a provision making it unlawful “to expose for sale” 
by measure not sealed.17 


Obliteration by use. It has been held that where 
weights and measures have once been duly stamped 
or sealed, but the stamp or seal has become obliterat- 
ed by time and use, the person using them is not lia- 
ble to the penalty imposed by the statute for the use 
of unauthorized weights or measures, providing such 
weights and measures are otherwise unobjection- 
able.t§ 


Weights on unsealed scales as evidence. While, 
as elsewhere shown, sales which contravene statutes 
which require weights and measures to be inspected 
and sealed by the proper officers are void,!® the fact 


[§ 17] A. In General. Selling by false weights 
and measures was, at common law, an indictable of- 
fense,?* because it was one which affected the pub- 
lic,-* and amounted to a deception against which 
common care and prudence are not sufficient to 


be extended beyond its terms, al- 
though there may appear no other 
good reason for not applying it to 
buyers’ scales and measures also. 
Southwestern R. Co. v. Cohen, 49 Ga. 
627. 


ures” 


[b] 
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that the scales upon which a shipper weighed grain 
for shipment to himself were not tested or sealed as 
provided by statute does not prevent the use of the 
weights in evidence upon an issue between the ship- 
per and carrier as to the quantity shipped, since 
one may use his own unsealed scales, for purposes 
of his own, without offending statutes of the char- 
acter under consideration.?° 


Confiscation of unauthorized measures. A state 
may enact and enforce legislation authorizing the 
confiscation of measures not in conformity with the 
standards prescribed.” 


Indictment. In a prosecution for violation of 
a statute providing that the state superintendent 
of weights and measures shall establish tolerances 
and specifications for commercial weighing and es- 
tablish a net weight of any commodity and prescribe 
such tolerances for same as he may in his best judg- 
ment deem necessary for the protection of the pub- 
lic, and that any person violating such standards or 
tolerances shall be guilty of a misdemeanor the in- 
formation must allege that tolerances or specifica- 
tions concerning the commodity sold by defendant 
had been established by the superintendent of 
weights and measures at the time the unlawful act 
was charged to have been committed.?? 


VI. USE OF FALSE WEIGHTS OR MEASURES 


guard.25 This offense has now been expressly pro- 
vided against in almost all jurisdictions,*® the pur- 
pose of the statutes being to require the use of 
weights and measures which themselves correctly 
express their value so that recourse need be had 


ing, or selling by weights and meas-) 383. 
who shall neglect to comply 
with the act shall forfeit a specified 
sum (Nance vy. Southern R. Co., 63 S. 
HE. 116, 149 N.C. 366). 


Sacks used by owner for keep- 


19. See Contracts § 354. 


20. Northwestern Elevator Co. v. 
Great Northern R. Co., 141 N.W. 298, 
121 Minn. 321. See Sachse v. Helper, 


128 N.W. 186, 163 Mich. 369 (that 
NODS 92) Sp 


[b] Scales used for trade.—Where 
seales are used by a smelter to check 
weights of the produce of his works 
and the weights are also sent to the 
railroad company conveying the pro- 
duce which accepts the weight and 
to the purchaser of the produce, the 
scales are within the statutes requir- 
ing scales ‘used for trade’ to be 
stamped and imposing a penalty for 
noncompliance therewith. 
Theobald, 72 L.T.Rep.N.S. 807. 


14. Northwestern Hlevator Co. v. 
Great Northern R. Co., 141 N.W. 298, 
121 Minn. 321. And see cases infra 
this note. 


[a] Scales used by railroad com- 
panies in weighing freight for ship- 
ment (1) are not within a statute pro- 
viding for inspection and sealing of 
weights and measures, and enforcing 
the keeping and use of proper weights 
and measures by ‘‘vendors” (Hetten- 
bach v. New York Cent. & H. R. R. 
Co., 18 Hun (N.Y.) 129), (2) or a stat- 
ute providing that an inspector shall 
test all weights, measures, etc., used 
by any person or corporation engaged 
in buying or selling merchandise, and 
making it an offense to refuse to per- 
mit such inspection (Louisville & N. 
R. Co. v. Commonwealth, 159 S.W. 667, 
155 Ky. 189), (3) or a statute requir- 
ing every person using weights and 
measures to permit the standard 
keeper to adjust the same and pro- 
viding that every person “using, buy- 


Crick Vv. 


135 § 1, providing a measure under 
penalty ‘for the sale of oysters and for 
the importation of oysters in sacks, 
does not provide a measure for re- 
ceiving, keeping, and having oysters 
in sacks, or subject a person to a pen- 
alty for keeping oysters in sacks not 
of standard measure. At most, it 
“provides a measure, under penalty, 
for the sale of oysters, and for the 
importation of oysters in sacks. It 
no more provides a measure for re- 
ceiving, keeping, and having oysters 
in sacks than it does for having them 
on the half-shell.” State v. Cibilich, 
47 So. 605, 606, 122 La. 278. 


15. Stolle v. Gabel, 14 Phila. (Pa.) 
616 (under a statute requiring inspec- 
tion and sealing of weights and meas- 
ures but containing a proviso that it 
shall not be so construed as to ex- 
tend to such weights and measures 
as shall not be used by the owners 
for the purpose of buying or selling). 


16. Peeters v. State, 142 N.W. 181, 
154 Wis. 111. 


17. Gates v. City of Cleveland, 11 
Ohio N.P.N.S. 545. 


[a] Gravamen of offense is the 
fact that the box was not sealed by 
the city sealer, not that its measure 
did not contain sufficient cubic capac- 
ity. Gates v. City of Cleveland, 11 
Ohio N.P.N.S. 545. 


Bley Suey Ve Stringer, Mingle Nf (On E% 


goods sold were not weighed by Unit- 
ed States standard weight would not 
prevent their true weight from being 
otherwise determined in an action for 
their price). 


21. Eppinger v. City of Cincinnati, 
16 Ohio N.P.N.S. 257. 


22. Carson v. State, 232 S.W. 807, 
89) Tex.Crs 556. 


23. D.C.—District of Columbia v. 
Gant, 28 App.D.C. 185. 


Ind.—Blanchard v. State, 29 N.E. 
783, 3 Ind.App. 395. 

Mass.—Com. v. Warren, 6 Mass. 72. 

N.Y.—People v. Fish, Sheld. 537, 4 
Park.Cr. 206. 


N.C.—State v. Perry, 50 N.C. 252. 


Pa.—Respublica v. Powell, 1 Dall. 
Zs Aly AUB eSul 


24. District of Columbia vy. Gant, 
28 App.D.C. 185. 


25. District of Columbia v. Gant, 
supra. 


26. See statutory provisions. 


[a] Word “false measure,” as used 
in a statute making it an offense 
knowingly to use any false measure, 
is intended to include measures of any 
kind which fall short of the standard, 
without regard to the cause which 
produces that result. United States 
v. Vicente, 35 Philippine 623. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


> 
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only to such weights and measures in order to de- 
termine the correct quantity weighed or measured,?7 
and to enforce honest dealing by punishing frauds.?8 
Where the use of false weights and measures is pro- 
hibited and made punishable by statute, the com- 
mon-law offense is merged in the statutory act,?° 
and the punishment prescribed by the statute is the 
only one that ean be inflicted.*° A mere private im- 
position without the use of false weights, measures, 
or tokens, by which one is defrauded of his prop- 
erty, is a civil injury, and an indictment cannot be 
supported at common law as for a public offense.?4 


Defenses. It is not a defense to a prosecution for 
using incorrect seales in selling commodities that 
the scales got out of balance because of the pans 
getting mixed up after being eleaned.?? 


[§ 18] B. Elements and Requisites of Offense. 
To constitute the offense at common law a fraudu- 
lent intent was necessary,?? and it is also an ele- 
ment of the statutory offense where the words “with 
intent to defraud,’** or “with knowledge,”?®> or 
“Iknowingly,”°° are used in the statute as descriptive 
of the act made punishabie. On the other hand, it 
has been held that, where the statute creating the 
offense does not contain these words or words of like 
import, fraudulent intent is not an element of the 
offense,** but there is authority to the contrary.®® 
It is, of course, necessary that there be some fraud 


27. City of Milwaukee v. Locher & [144 App.Div. 290; 
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in connection with the use of scales under a stat- 
ute providing that where any fraud is willfully com- 
mitted in the using of any scale the person commit- 
ting the fraud shall be punishable.*® 


Giving of short weight. Where it is provided that 
any person who in weighing uses any seale or bal- 
ance which shall be out of order or incorrect it is 
not necessary to constitute the offense that short 
weights were in fact given, it being sufficient for 
a conviction that the scales were incorrect.*° 


Place of sale. <A statute making it an offense for 
one in whose shop, store, or warehouse goods shall 
be exposed or kept for sale to use weights and meas- 
ures which shall on examination be found to be 
light or otherwise unjust apples only to sales of 
goods in shops, stores, and warehouses and has no 
appheation to a sale of goods on open ground or in 
the streets.*1 


Number of acts necessary. Under a statute pro- 
hibiting all uses of false weights and measures, proof 
of a single instance of such use is sufficient to war- 
rant a conviction.*? It is not necessary to establish 
customary delinquency before the penalty provided 
by the statute can attach.** 


Benefit to defendant. It is not essential to a con- 
vietion that any benefit should: have resulted to de- 
fendant from the act charged.*4 


essarily constitute the offense under 


Schefrin Co., 159 N.W. 815, 164 Wis. 
167. 

28. People v. 
330, 234-N.Ye 165. 

29. Com. v. Ramsey, 68 S.W. 1098, 
24 Ky.L. 492; People v. Fish, Sheld. 

m(N.Y.) 537% 4 Park.Cr: 206. 

[a] Merger of misdemeanor and 
felony.—The selling or purchasing of 
grain by false weights in the business 
of a warehouseman was a misde- 
meanor at common law but, the of- 
fense now being made a felony by 
statute, the misdemeanor is merged 
in the felony. People v. Fish, Sheld. 
(N.Y.) 537, 4 Park.Cr. 206. 

30. Commonwealth v. Ramsey, 68 
S.W. 1098, 24 Ky.L. 492. 

31. District of Columbia v. Gant, 
28 App.D.C. 185; Commonwealth v. 
Warren, 6 Mass. 72. 


32. New York v. Biffle, 91 N.Y.S. 


Visconti, 136 N.E. 


737; Ortiz v. Munoz, 19 Porto Rico 
809. 

83. Blanchard v. State, 29 N.E. 
Loses, Mound App. 3955 Staite. Vv. 


Perry, 50 N.C. 252. 

“At common law a purpose on the 
part of the seller to cheat the buyer, 
and do wrong to the latter by reason 
of the use of the false weight or 
measure, was regarded as being in- 
volved in such cases, notwithstanding 
the fact that the distinguishing fea- 
ture in the crime, as with all crimes, 
was that it was a wrong affecting the 
public at large.” Blanchard v. State, 
supra. 

34. Rugg v. State, 210 S.W. 630, 
141 Tenn. 362. 

35. People v. Visconti, 
330. 284 N.Y. 165. 


36. Blanchard v. 
783, 3 Ind.App. 395. 


37. Ind.—State v. McCaffrey, 
W.E. 801, 181 Ind. 200. 


N.Y.—City of New York v. Inter- 
netional Provision Co., 129 N.Y.S. 212, 


{68 C. J.—7] 


136 N.E. 


State, 29 N.E. 


103 


v. Hewitt, 86 N.Y.S. 832, 833, 91 App. 
Div. 445. 

Puerto Rico.—People v. Marquez 
Bros., 29 Perto Rico 671; People v. 
EXscriba, 26 Porto Rico 207. 


Wis.—City of Milwaukee v. Loch- 
er & Schefrin Co., 159 N.W. 815, 164 
Wis. 167. 


Eng.—London County Council v. 
Payne, [1905] 1 K.B. 410; London 
County Council v. Payne, [1904] 1 K. 
B. 194. 

“As the penalty prescribed is 
founded upon the use of a false bal- 
ance, without requirement of proof of 
intent or guilty knowledge, proof 
thereof is not essential.” City of New 
York v. Hewitt, supra. 


[a] hus the use by .a buyer of 
metal of an old weight marked one 
hundred pounds on a scale where it 
was the equivalent of a two-hundred 
pound weight is a violation of a stat- 
ute prohibiting all uses of false 
weights and measures, even though 
it was shown that in that instance the 
weight was treated as a two-hundred 
pound weight by agreement between 
the buyer and the seller and there was 
no fraud, deception, or injury. City 
of Milwaukee v. Locher & Schefrin 
Co., 159 N.W. 815, 164 Wis. 167. 


3a. Com. v. Ramsey, 68 S.W. 1098, 
24 Ky.L. 492 (under a statute provid- 
ing that any person who shall buy or 
sell by any weight, balance, or meas- 
sure that does not correspond to, and 
agree with, the standards prescribed 
by statute, it is essential to a viola- 
tion of the statute that defendant 
must knowingly, willfully, and cor- 
ruptly buy or sell by a weight, bal- 
ance, or measure that does not cor- 
respond to, or agree with, the stand- 
ards provided by statute). 


39. Stone v. Tyler, [1905] 1 K.B. 
2903) Harris sv. Aliwoods Sit Je. 7. 
See King v. Spencer, 20 Cox C.C. 692 
(the mere fact of weighing tea with 
the wrapper included would not nec- 


the statute of willfully committing 
a fraud in the use of the scales if 
the purchaser knew that the weight 
of the wrapper was included in the 
weight, and the scales being just and 
accurate and giving the gross weight 
of the tea and wrapper correcily). 


{a] Rule applied.—Appellant, a 
grocer, made up a number of packag- 
es of sugar wrapped in paper, each 
package being weighed by him, or his 
servants, on his scales and weighing 
exactly one pound weight of com- 
bined sugar and paper. The scales 
were just and accurate and gave the 
weight of each package correctly. 
Subsequently appellant supplied one 
of those packages to a purchaser who 
had asked for one pound of sugar. 
The sugar without the paper wrapper 
weighed three-quarters of an ounce 
less than one pound, and it was held 
that, as there had been no fraudulent 
using or manipulation of the scales 
in the act of weighing, the statute did 
not apply. ‘The wrong or mischief 
done was not in giving to the buyer 
a quantity which had been untruly 
weighed, but in selling to him as one 
pound of sugar that which was not 
one pound of sugar, but was one 
pound of sugar and paper combined.” 
Stone v. Tyler, [1905] 1 K.B. 290, 293. 


[b] Scales unjust to seller.—The 
above statute does not apply to the 
case of a seller uSing a balance un- 
just to himself. Brooke v. Shadgate, 
LR Sy QaBe s52e 


_ #0. City of New York v. Interna- 
tional Provision Co., 129 N.Y.S, 212, 
144 App.Div. 290. 


ehaes Brooke v. Shadgate, L.R. 8 Q.B. 
42. City of Milwaukee v. Locher & 

pepestin Co., 158 N.W. 815, 164 Wis. 
43. City of Milwaukee v. Loch 

Schefrin Co., supra. res 


44. People v. Marquez Bros. 
Porto Rico 671. Oe 
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[§ 19] C. Indictment; Variance between Allega- 
tions and Proof. An indictment forthe use of false 
weights and measures must charge every material 
ingredient of the offense.4® It must be alleged that 
defendant used false weights,*® and, where knowl- 
edge and intent is an element of the offense, it must 
be alleged that defendant knew that the weights 
were false,** or it must be alleged that the use of the 
false measure was with “intent to defraud” where 
the statute uses these words as descriptive of the 
act made punishable.** If the offense is made a fel- 
ony by statute, it must be alleged that it was feloni- 
ously ecommitted;*® and the names of the person to 
whom the sales were made must be given, it not be- 
ing sufficient to charge a sale to “divers persons.’ 
As is the case with other statutory offenses,°! when 
the offense is defined by the statute, it is usually suf- 
ficient to charge its commission in the language of 
the statute.>? 


Variance between pleadings and proof. As in oth- 
er-eriminal prosecutions,>* a material variance hbe- 
tween the pleadings and proof in prosecutions under 
these statutes is fatal to a conviction.>* 


[§ 20] D. Evidence. Rules governing the rele- 
vanecy, materiality, and competency of evidence in 
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criminal prosecutions®® apply in prosecutions based 
on statutes of the character under consideration.®® 
In a prosecution for using false weights a compari- 
son with the official standard is not indispensable 
for the purpose-of determining whether the weight 
is eorrect, although such a test would be conclu- 
sive,°’ but the falsity of the weight may be estab- 
lished by the persons who have compared it with 
a standard known to be correct.®® For the purpose 
of showing guilty knowledge, evidence that the scales 
in question were inaccurate on previous occasions is 
admissible,®>® and for this purpose it is also com- 
petent to prove that, at or about the time alleged 
in the complaint, defendant used, and caused to be 
used, in the weighing of stock and grain a loaded 
weight, heavier than correct weights kept by him.°° 


Weight and sufficiency. Rules governing the 
weight and sufficiency of evidence in criminal prose- 
cutions generally®! apply in prosecutions based on 
statutes of the character under consideration.®? 


[§ 21] BE. Trial. In a prosecution for using false 
weights, whether the weight is false is a question 
of fact.°° Where, in a prosecution for using false 
weights, the falsity of the weight 1s admitted, an in- 
struction assuming its falsity is not prejudicial.®# 


VII. HAVING IN POSSESSION FALSE WEIGHTS AND MEASURES 


[§ 22] While statutes are usually directed 
against the use of false weights and measures,°° they 
sometimes make it a penal offense merely to have 
false weights or measures in one’s possession,®® or 
authorize the forfeiture or confiscation thereof.** 
Under a statute, making it an offense for one in 


45. State v. Jamison, 81 N.W. 594, 49. 


110 Iowa 337: Commonwealth v. Ram- 


People v. Fish, Sheld. 
537, 4 Park.Cr. 206. 


whose shop, warehouse, ete., goods shall be exposed 
or kept for sale to have in his possession weights 
and measures which on examination are found to 
be light or otherwise unjust, a weighing machine 
which from its construction is liable to, variation 
from atmospheric and other causes and requires to 


(N.Y.) | S.W. 430, 83 Tex.Cr. 560. (2) Scales 


out of balance. City of New York v. 


sey, 68 S.W. 1098, 24 Ky.L. 492 50. People v. Fish, supra; State v.| Prank, 127 N.Y.S. 963, 143 App.Div. 
O’Bannon v. Commonwealth, 15 Ky.L. Woodson, F Tpue. (Tenn. AG 587. (3) Scales or weights which 
654. ' were short. New York v. Spatz, 85 
51. See Indictments and Informa-| yy y.s. 353 
[a] Form oe oer ers pc A Sil 21 tions § 260. SYRS< 4 
ing a false toll dish.—State v. Perry, 63. State v. Frolick, 64 N.W. 264, 
50 N.C. 252, 253. Beene rene id and dhtnmnes| {5 lows 424; Reg, ¥,. Baxendalemau 
46. State v. eee oo Ns 594, poe? § Tet ndictments an nforma-| jp. 763. 
110 Iowa 337 (an indictment charging : } 
that defendants unlawfully and fraud- 54, State v. Nixon, 50 N.C. 257. ee oe v. Frolick, 64 N.W. 264, 
ulently “kept’’ false weights, and [a] Rule applied.An indictment @ 


knowingly bought live stock weighed 
therewith, but containing no aver- 
ment that they ‘‘used” the weights, 
charges no offense). 


47. Commonwealth v. Ramsey, 68 
S.W. 1098, 24 Ky.L. 492; O’Bannon v. 
Commonwealth, 15 Ky.L. 654. 


48. Rugg v. State, 210 S.W. 680, 
141 Tenn. 362. 
[a] Averment of intent to defraud 


held. sufficient.—An information based 
on Pen. L. § 2411, forbidding any per- 
son from injuring or defrauding an- 
other by using a false weight, meas- 
ure, or other apparatus with knowl- 
edge that it is false or by knowingly 
delivering less than the quantity 
represented, which contains an aver- 
ment accusing defendant of the crime 
“of defrauding by false weights and 
measures in violation of section 2411 
of the Penal Law” sufficiently alleges 
an attempt to defraud where another 
section of the penal law provides that 
“where an intent to defraud consti- 
tutes a part of a crime, it is not neces- 
sary to aver or prove an intent to de- 
fraud any particular person.’ Peo- 
ple v. Sheffield Farms-Slawson-Decker 
Co., 99 N.H. 181, 206 N.Y. 79. 


under Rev. Code c 71 § 7, against a 
mill owner for keeping a false toll- 
dish, is not sustained by proof that 
he took one-sixth part of each half 
bushel of corn with a half gallon toll 
dish, that being the true measure of 
the toll dish under the act. -State v. 
Nixon, 50 N:C.°257. 


55. See Criminal Law §§ 1034-1112. 
56. See infra text and notes 57, 58. 
57. State v. Frolick, 64 N.W. 264, 


95 Iowa 424, 


58. State v. Frolick, supra. 
59. State v. Jamison, 81 N.W. 594, 
110 Iowa 337. 


60. State v. Kellner, 35 N.W. 891, 
22 Neb. 668. 


61. See Criminal Law §§ 1559-1999. 
62. See cases infra this note. 
[a] Evidence held sufficient to 


sustain a conviction for using false 
weights. State v. Jamison, 81 N.W. 
594, 110 Iowa 337; State v. Frolick, 
64 N.W. 264, 95 lowa 424, 


[b] Evidence held insufficient to 
sustain a conviction for using: (1) A 
false measure. Sacks v. State, 204 


65. See supra § 17. 


66. Commonwealth v. Ramsey, 68 
S.W. 1098, 24 Ky.L. 492; London 
County Council v. Payne, [1905] 1 K. 
B. 410; London County Council v. 
Payne, [1904] 1 K.B. 194; Lane v. 
Rendall, [1899] 2 Q.B. 673; London, 
é6te;, R. Co. v. Richards, 2 :Bies B26 
110 E.C.L. 326, 121 Reprint 1094; Carr 
v. Stringer, 18 L.T.Rep.N.S. 399. 


67. Williams vy. Sandles, 112 N.E. 
206, 93 Ohio St. 92, Ann. Cas. 1918D 154 
[error dism 38 S.Ct. 222, 245 U.S. 680, 
62 L.Ed. 544]; Carr v. Stringer, 18 
L.T.Rep.N.S. 399. 


[a] Validity of statutes.—A stat- 
ute authorizing the confiscation of 
false or fraudulent weighing or meas- 
uring devices is within the police 
power of the state and is valid. 
Regulations prescribing standards of 
weights and measures would be of lit- 
tke practical benefit to the people, in 
whose interest they are enacted, with- 
out an adequate, prompt, and effica- 
cious method of enforcing their adop- 
tion and use. Williams v. Sandles, 
112 N.E. 206, 93 Ohio St. 92, Ann.Cas. 
1918D 154 Lerror dism 38 S. Ct. 222, 245 
U.S. 680, 62 L.Ed. 544]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 22-24] 
be adjusted before it is used cannot be considered 
incorrect upon an examination by the inspector be- 
fore such adjustment;®* and weights and measures 
supplied by a public department, such as the post 
office for post office purposes, are not within the 
meaning of this statute.*® But one is guilty of a 
violation of the statute where he has in his posses- 
sion scales regularly kept in a condition which makes 
them false or unjust and where supervision and su- 
perintendence are required to prevent their being 
used for any improper purpose,’® a weighing ma- 
chine which is out of order and weighs inaccurate- 
ly, although in weighing proper allowance is made 
for the inaceuracy,’! a weighing machine on which 
a paper was placed for convenience in weighing 
where the machine, when used with the paper, indi- 
cates a weight in excess of the true weight of the 
commodity sold,‘? or scales correct as to balance 
when examined, but having a hollow brass ball hang- 
ing upon the weight and of the beam which could 
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be unscrewed so as to allow shot to be placed in the 
interior, and was removable simply by lifting it off, 
it appearing that without the shot which the ball 
contained, the seales would be unjust against the 
purchaser and that the ball formed no part of the 
scales.73 If fraudulent intent is an element of the 
offense of keeping a false weight for the purpose 
of buying or selling therewith, an indictment for 
the offense must allege that the act was done know- 
ingly and willfully.7* 


False measures. A churn, the contents of which 
are less than indicated, used by a vendor for con- 
veying milk by rail to a purchaser is a measure “for 
use for trade” within a statute making punishable 
every person who uses or has in his possession for 
use for trade any measure which is false or un- 
just, where it is shown that both as between the 
vendor and purchaser the churn is treated as a 
measure.” ® 


VIII. FRAUDULENT ALTERATION OF WEIGHTS AND MEASURES 


[§ 23] In a prosecution under a statute making 
it an offense for any person who, with a fraudulent 
intent, alters any weight or measure after it is offi- 
cially sealed, the burden is on the prosecution, to 


show that such alteration was made after the weight 
or measure was inspected and sealed.7® It is not a 
question of what might have been done by defen¢- 
ant, but what he actually did.77 


IX. SELLING OR OFFERING TO SELL LESS THAN QUANTITY REPRESENTED 


[§ 24] A. In General. Many statutes varying 
somewhat in their phraseology make it an offense to 
sell or offer for sale designated articles or commodi- 
ties in quantity less than represented.** ‘These stat- 
utes are obviously broader in their scope than those 
which make selling or offering or attempting to sell 
by the use of false weights and measures an offense, 
and cover any case where an actual misrepresenta- 
tion is made, whether or not accomplished by direct 
and immediate use of false weights or measures.’® 
They are not intended solely for the punishment of 
violators thereof,’° but are also intended to protect 
the public from short weights and measures.** 


Attempt to sell less than the quantity represent- 


68. London & N. W. R. Co. v. Rich- 
ards, 2 B.&S. 326, 110 E.C.L. 326, 121 
Reprint 1094. 

69. Reg. v. Justices of Bromley, 


correct weight. 


prevent. 


of four pounds in order to arrive at a 
That is a 
things which the statute intended to 
No one supposes that the 


ed is an “offer to sell” within the meaning of these 
statutes. ®? 


Persons liable. Under a statute providing that 
whoever, himself or by a servant or agent, is guilty 
of giving false or insufficient weight or measure shall 
be punishable, evidence of giving short weight by 
defendant’s servant in his absence warrants a con- 
viction of defendant.§3 


Defenses. It is not a defense to a prosecution for 
selling or offering for sale a commodity weighing less 
than the amount marked on its label that the short- 
age was caused by lapse of time or other cireum- 
stances, as it must be presumed that all of this was 
taken into consideration in determining the stand- 


sustained. District of Columbia vy. 
Gant, 28 App.D.C. 185. 

[b] Validity. — A statute which 
does not absolutely forbid the ordi-° 


state of 


64 L.T.Rep.N.S. 114, 117. 


“The first consequence would be, 
that the perfectly innocent use of the 
weights would be criminal; the sec- 
ond consequence would’ be, that the 
weights might be removed from the 
post-office, and the business of the 
post-office be stopped; and the third 
consequence would be, that justices 
would have the power to confiscate 
the property of the Crown.” Reg. v. 
Justices of Bromley, supra. 


70. London County Council v. 
Payne, [1905] 1 K.B. 410; London 
County Council vy. Payne, [1904] 1 K. 
B. 194. 


71. Bailie v. Great Western R. Co., 
11 L.T-Rep.N.S. 418, 419, 117 H.C.L. 
928 [dist London & N. W. R. Co. v. 
Richards, 2 B.&S. 326, 110 E.C.L. 326, 
121 Reprint 1094]. 


“The intention of the statute is, 
that without regard to the intention 
of the parties they shall not use in- 
correct machines. This was a case 
where they had to make an allowance 


company intended to make any im- 
proper use of the inaccuracy, but still 
they allowed the incorrect machine to 
be used.” Bailie v. Great Western R. 
Co., supra. 

72. Lane. v. Rendall, 
B. 673. 

73. 
433. 

74 Commonwealth v. Ramsey, 68 
S.W. 1098, 24 Ky.L. 492. 


75. Harris v. London County Coun- 
cil, [1895] 1 Q.B. 240. 

76. United States v. Co Chicuyco, 
22 Philippine 336. 


77. United States v. Co Chicuyco, 
supra. 

73. See statutory provisions. 

[a] Selling for weight “less” than 
true weight.—Where an act of con- 
gress makes it a penal offense to sell 
provisions or produce for a weight 
‘Jess’ than the true weight, a prose- 
cution thereunder of a dealer who 
sells provisions for eight pounds 
weighing only six pounds cannot be 


[1899] 2 Q. 
Carr vy. Stringer, L.R. 3 Q.B. 


nary sale of merchandise in wrap- 
pings or packages, according to which 
the wrappings or container is sold 
practically at the same price per 
pound as the commodity which it en- 
closes, provided such a transaction 
does not ‘involve an actual misrepre- 
sentation as to the quantity sold, is 
not unconstitutional as an unwarrant- 
ed interference with the freedom of 
contract. State v. Armour & Co., 136 
N.W. 565, 118 Minn. 128. 


79. State v. Armour & Co., supra. 


80. Smith v. State, 136 So. 270, 233 
Ala. 346 [rev 136 So. 266, 24 Ala. App. 
412, and conforming. to answers to 
‘qe questions 136 So. 265, 223 Ala. 


81. Smith v. State, supra; People 
v. Sheffield Farms-Slawson-Decker 
Co., 99 N.H. 181, 206 N.Y.:-79. 


82. State v. I. A. Grant Co., 197 
N.W. 738, 158 Minn. 334. 


83. Commonwealth v. Sacks, 100 
N.E. 1019, 214 Mass. 72, 43 L.R.A.N.S. 
1, Ann.Cas.1914B 1076. 
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ard weight after allowing for shrinkage.®4 


[§ 25] B. Elements of Offense. In accordance 
with general principles elsewhere considered,*® it is 
within the power of the legislature to make acts 
of the character under consideration an offense with- 
out regard to the intent or knowledge of the doer, 
and, if such legislative intention appears, the court 
must give’it effect although the intent of the doer 
may be innocent.8® The phraseology of some leg- 
islation creating the offense is such that knowledge 
and wrongful intent is an indispensable element of 
the offense.6* But where qualifying words such as 
knowingly, intentionally, or fraudulently are omit- 
ted from provisions creating the offense it is held 
that guilty knowledge and intent are not elements 
of the offense,** the view being taken that the acts 
denounced are mala prohibita, of which neither spe- 
cifie intent, fraud, nor deception is an element,®® and 
that deceit through carelessness is Just as much pro- 
hibited as that which is due to clear intent.°® These 
statutes make the seller the guarantor of the weight 
and quantity of the commodity sold without regard 
to his intent or knowledge.®! Nevertheless, it has 
been held that, in order to convict one delivering less 
of a commodity sold than represented, it must appear 
that delivery was intended to be in execution of the 
sale to the person to whom delivery is attempted, and 
when it appears that a sale to one person is attempt- 
ed to be completed by the delivery of another per- 
son’s order resulting from an honest mistake, the 
statutes do not apply.®? 


Shortage of weight is, of course, a necessary ele- 
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ment of the offense.®% 


Misrepresentation of quantity is the thing penal- 
ized by the statute,°* and where it is agreed between 
the seller and the buyer, whether by express agree- 
ment or by mutual, although unexpressed, under- 
standing, that an offer of sale includes in the weight 
indicated the weight of the wrappings of the com- 
modity sold, and such commodity so sold together 
with its wrappings conforms in weight to the terms 
of the sale, the penalty of the statute does not at- 
tach22 


Injury. <A transaction which did not result in a 
consummated sale has been held not punishable un- 
der a provision making it unlawful for a seller of 
goods to injure or defraud another by knowingly 
delivering less than the quantity he represents.°® 
On the other hand, it has been held that a econsum- 
mated sale is not essential to establish a violation of 
a provision making it an offense “to practice deceit 
or fraud” in the sale of any commodity in quantities 
of less weight or measure than that represented by 
the seller.°* Under a statute providing that one 
having charge of scales for the purpose of weighing 
or measuring property who knowingly represents 
any false weights or measures whereby any person 
may be defrauded or injured shall be punishable, the 
false report of a weight which may result in an in- 
jury is a completed offense even though injury does 
not occur,®*® and it has been held, under a statute 
making it an offense for one to sell or offer or expose 
for sale less than the quantity he represents, that 
if there has been a sale or offer or exposure for sale 


84 People v. Diaz, 26 Porto Rico 
246. 
85. See Criminal Law § 42. 


86. Smith v. State, 136 So. 270, 
223 Ala. 346 [rev 136 So. 266, 24 Ala, 
App. 412, and conforming to answers 
to certified questions 136 So. 265, 223 
Ala. 11]; Newark v. East Side Coal 
Co., 73 A. 484, 77 N.J.Law 732. 


87. State v. Washed Sand & Gravel 
Co., 162 N.W. 451, 136 Minn. 361, L. 
R.A.1917D 1127; People v. Visconti, 
136 N.E. 330, 234 N.Y. 165; United 
States v. Madrigal, 27 Philippine 347; 
State vy. Great Atlantic & Pacific Tea 
Co. of America, 161 S.E. 5, 111 W.Va. 
148. 

[a] “Fraudulently.”—(1) Wherea 
statute makes it an offense “fraudu- 
lently’’ to represent the weight or 
measure of anything to be greater or 
less than it is, knowledge on the part 
of defendant is an element of the of- 
fense. United States v. Madrigal, 27 
Philippine 347. (2) Fraudulently rep- 
resenting an article sold to have a 
greater weight than it actually has 
means knowingly representing the 
same to have a weight greater than 
it really has. United States v. Mad- 
rigal, supra. (3) And this in turn 
means that the person charged with 
the offense must himself make the 
representation, or it must be done by 
some other person at his instigation 
or with his knowledge and consent. 
United States v. Madrigal, supra. 


[b] “Knowingly.”—(1) Knowledge 
is an essential element of the offense 
created by a provision that one 
“knowingly” selling commodities at 
short weight shall be punished. This 
provision it was said “clearly makes 
criminal intent an element of the of- 
fense. This is shown by the express 
language that one who knowingly 


sells at short weight shall be pun- 


ished.” State v. Washed Sand & 
Gravel, .Co:, 162 N.W.. 4515) 4525036 
Minn. 361, L.R.A.1917D 1127. (2) 


Under a statute making it an offense 
for any one knowingly to sell, or of- 
fer or expose for sale, less than the 
quantity it represents, knowledge ex- 
press or implied is an essential ele- 
ment of the offense. State v. Great 
Atlantic & Pacific Tea Co. of America, 
161 S.E. 5, 111 W.Va. 148. 


88. Smith v. State, 136 So. 270, 223 
Ala. 346 [rev 136 So. 266, 24 Ala.App. 
412, and conforming to answers to 
certified questions 136 So. 265, 223 
Ala. 11]; Commonwealth v. Sacks, 
100 N.E. 1019, 214 Mass. 72, 43 L.R.A. 
N.S. 1, Ann.Cas.1914B 1076; State -~v. 
ry, Av Grant Co. 197 NeW woo Los 
Minn. 334; State v. People’s Ice Co., 
144 N.W. 962, 124 Minn. 307; State v. 
Armour & Co., 136 N.W. 565, 118 Minn. 


123% Peo, “va Colény 26 iPorto: Rico 
272; Peo. v. Escriba, 26 Porto Rico 
207. 

89. State v. Armour & Co., 136 N. 


W. 565, 118 Minn. 128; Peo. v. Escri- 


ba, 26 Porto Rico 207. 


90. State v. I. A. Grant Co., 
N.W. 738, 158 Minn. 334. 


[a] Rule applied (1) under stat- 
utes making it an offense to give any 
false or insufficient weight or meas- 
ure (Commonwealth vy. Cohen, 157 A. 
216, 103 Pa.Super. 496), (2) or for any 
person to sell or offer for sale less 
than the quantity that he represents 
(Smith v. State, 136 So. 270, 223 ATa. 
346 [rev.136 So. 266, 24 Ala.App. 412, 
and conforming to answers to certi- 
fied questions 136 So. 265, 223 Ala. 
11]; State v. People’s Ice Co., 144 N. 
W. 962, 124 Minn. 307), (3) or provid- 
ing that ‘whoever, himself or by his 
servant or agent or as the servant 
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or agent of another person, is guilty 
of giving false or insufficient weight 
or measure” shall be punishable 
(Commonwealth v. Sacks, 100 N.E. 
1019, 214 Mass. 72, 43 L.RVASN.So as 
Ann.Cas.1914B 1076). 


$1. Smith v. State, 136 So. 270, 223 
Ala. 346 [rev 136 So. 266, 24 Ala.App. 
412, and conforming to answers to 
certified questions 136 So. 265, 223 
Alay wy: 


92. City of Newark v. East Side 
Coal Co., 73 A. 484, 77 N.J.duaw 732 
[rev 70 A. 784, 74 N.J.Law 68] (Six 
judges dissenting). 


93. People v. Hernandez, 28 Porto 
Rico 39. 


94 State v. Armour & Co., 136 N. 
W. 565, 118 Minn. 128. 


95. State vy. Armour & Co, supra. 


“Certainly it cannot be truthfully 
said that there is a misrepresentation, 
where it appears that the thing re- 
ferred to conforms, in kind, quantity, 
and condition, to the thing usually 
and commonly understood by the par- 
ties to be referred to when the terms 
in question are used.” State v. Ar- 
mour & Co., supra. 


96. People v. Goldberg, 131 N.Y.S. 
481, 146 App.Div. 950. 


97. City of Chicago v. Berry’s, 159 
Tll.App. 522. 


98. Lipschitz v. State, 96 N.E. 945, 
946, 176 Ind. 673. 


“Where the one charged has com- 
mitted the prohibited act, with the 
unlawful intent to defraud another, 
he has completed his offense, and can- 
not be absolved, because his wrongful 
conduct and purpose did not reach a 
successful conclusion.’’ Lipschitz v. 
State, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 25-29] 


for less than actually represented the penalty at- 
taches regardless of whether any one has been de- 
ceived thereby.°® 


Payment for commodity purchased is not essen- 
tial to a conviction where the statute on which the 
prosecution is based omits reference to the question 
of terms of sale or payment.! 


[§ 26] C. Indictment, Information, or Complaint; 
Issues, Proof, and Variance.2 As is the ease with 
other statutory offenses,? an indictment, informa- 
tion, or complaint based on statutes of the charac- 
ter under consideration will ordinarily be sufficient 
if it states the offense in the language of the stat- 
ute. If knowledge is made an element of the of- 
fense by the statute, it must be alleged that the sale 
forming the basis of the prosecution was by short 
weight with defendant’s knowledge;®> but where the 
statute makes the seller a guarantor of the quantity 
sold regardless of the intent or knowledge, it is not 
necessary to allege that the act was knowingly done,°® 
and where a malicious intent is not an element of 
the offense it will be treated as surplusage and need 
not be proved.’ It has been held that the indict- 
ment should allege the names of the person or per- 
sons to whom the sales or offers to sell were made 
and that it is not sufficient to allege that the sales 
were made to “divers persons.” A complaint for 
wilifully selling bread short in weight does not state 
an offense if the tolerance in weight authorized is 
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not alleged therein, since, in the absence of such 
an allegation, the court cannot know whether the 
bread weighed less than the minimum weight al- 
lowed, and cannot take judicial notice of such al- 
lowance.® 


Issues, proof, and variance. As in other criminal 
prosecutions,!® one who is indicted under these stat- 
utes cannot be convicted of another and distinct of- 
fense denounced by another statute,!! and if the 
evidence does not establish the commission of the 
offense charged, defendant should be acquitted.1? 


[§ 27] D. Evidence. Rules governing relevancy, 
materiality, and competency of evidence in criminal 
prosecutions generallyt® apply in prosecutions based 
on statutes of the character under consideration.'4 
Where intent to defraud is not an element of the 
offense of selling or exposing for sale less than the 
quantity represented, evidence tending to show ab- 
sence of such intent is properly excluded.1*> To es- 
tablish the allegation of shortage in weight, the in- 
sufficiency of the weight need not be proved by the 
testimony of an official weighmaster or inspector,'® 
but it may be established by any competent evi- 
dence.+* 


Weight and sufficiency. Rules governing the 
weight and sufficiency of evidence in criminal pros- 
ecutions generally?® apply in prosecutions based on 
statutes of the character under consideration.1® 


X. FALSELY PACKING BALES OF COTTON 


[§ 28] A statute making it a crime to “falsely 
pack a bale of cotton” prohibits the false packing of 
a bale of cotton with intent to defraud by placing 
sand, earth, stones, or other foreign substances in 
the bale of cotton or in some other way doing some- 
thing to it that the reasonable result would be to 
defraud the persons dealing therewith.2° An in- 
dictment or information based on this statute should 


allege the particular matter constituting the act 
or fraud relied on, by charging that defendant with 
intent to defraud did falsely pack a bale of cotton 
by then and there placing certain sand, earth, stones, 
or other foreign substance in such bale of cotton so 
that the reasonable result thereof would be to de- 
fraud the persons dealing with such bale.?1 


XI. PACKING IN CONTAINER SUBSTANCE FOREIGN TO CONTENTS THEREOF 


[§ 29] Under statutes requiring coal to be sold 
by weight and providing that whoever with intent 
to defraud or injure in baling or packing in any con- 
tainer any commodity sold by weight includes there- 


in any substance foreign to the contents thereof 

99. State v. Armour & Co., 136 N.{ Ala. 11]. 
W. 565, 118 Minn. 128. 

1. People v. Visconti, 136 N.E. 330, | 272. 
234 N.Y. 165. 8. 

2. [a] Forms of complaint in| Tenn. 362. 
whole or in part held sufficient for 
selling less than quantity represent- 
ed. Smith v. State, 136 So. 270, 223 10 
Ala. 346 [rev 136 So. 266, 24 Ala.App. : 
412, and conforming to answers to 
certified questions 136 So. 265, 223 il. 


tions § 459. 


Atlas T |. > : 
3. See Indictments and Informa- 28 Porto Rico 48. 
tions § 260. 


4, Lipschitz v. State, 96 N.E. 945, 13. 
176 Ind. 673; Zinns v. State, 41 _N.E. | 1112. 
833, 18 Ind.App. 396; State v. Belle 14. 
Springs Creamery Co., 111 P. 474, 83/17. 
Kan. 389, L.R.A.1915D 515. 


5. State v. Washed Sand & Gravel 
(o., 162 N.W. 451, 136 Minn. 361, L. 16. 
R.A.1917D 1127. 


6. Smith v. State, 136 So. 270, 223 
Ala. 346 [rev 136 So. 266, 24 Ala.App. 
412, and conforming to answers to 
certified questions 136 So. 265, 223 [a] 


Kan. 901; 


7. People v. Colén, 26 Porto Rico 
Rugg v. State, 210 S.W. 630, 141 
9. People v. Mulero, 32 Porto Rico 
. See Indictments and Informa- fa] 


People v. Mayaguez Sugar Co., 
37 Porto Rico 106; 


12. People v. Barbosa, supra. 
See Criminal 


See infra text and notes 15- 


15. State v. People’s Ice Co., 144 
N.W. 962, 124 Minn. 307. 
Commonwealth v. Cohen, 157 
A. 216, 103 Pa.Super. 496. 

17. State v. Molz, 139 P. 376, 91 
Commonwealth v. Cohen, 
157 A. 216, 103 Pa.Super. 496. 21. 


Thus evidence of the weight 22. 


shall be punished, in a prosecution for packing bags 
with coal in which noncombustible substances were 
placed, the fact that defendants packed coal in bags 
and sold it in the same condition that it eame to 
them is not a defense if they did it to defraud.22 


of the commodity as ascertained by 
weighing it on other scales is admis- 
sible to establish the true weight. 
State v. Molz, 1389 P. 376, 91 Kan. 901. 


18. See Criminal Law §§ 1559-— 
1999. 


19. See cases infra this note. 


_ Evidence held sufficient to 
Sustain conviction. City of Chicago 
v. Berry’s, 159 Ill.App. 522; City of 
Chicago v. Bartels, 146 Ill.App. 180; 
Lipschitz v. State, 96 N.E. 945, 176 
Ind. 673; People v. Visconti, 136 N.B. 
330, 2384 N.Y. 165; Commonwealth v. 
Cohen, 157 A. 216, 103 Pa.Super. 496; 
People v. Compania Mercantil Arroy- 
ana, 29 Porto Rico 533. 


[b]. Evidence heid insufficient to 
sustain conviction. People v. Garau 
& Co., 29 Porto Rico 970; People v. 
Barbosa, 28 Porto Rico 48; People v. 
Hernandez, 28 Porto Rico 39. 

20. Ex parte Montgomery, 218 S. 
W. 1042, 86 Tex.Cr. 636. e 
Ex parte Montgomery, supra. 
Commonwealth y. Adamian, 


State v. Barbosa, 


Law §§ 1034—- 
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“WEIR, WAER, WEAR, or WER.‘ A word 
which has been translated as meaning (1) an enclo- 
sure, a place enclosed;? (2) a dam across a river;°® 
(3) a fish pond, a place or engine for catching and 
keeping fish;+ and (4) the sea, a wave.® 


Phrases: ‘Tish weir,’’® and “weir upon a flat.”* 


As a gauge or regulator. The term may also be 
used as referring to “a contrivance for the purpose 
of regulating and measuring the amount of water 
that should pass from a feeder through different 
flumes.”® 


WELD. As a verb, to unite closely or intimate- 
ly; to join closely;® and the word may also be used 
as a noun.!° 


WELDING. The art, practiced immemorially, of 
uniting two pieces of metal in one piece by heating 
those portions which are to be welded to a tempera- 
ture at which they become plastic and then pressing 
them strongly together so as to effect a union.+? 

Phrases: “Hlectric welding,’’!? “heated to a weld- 
ing heat,”+? and “spot welding.”?4 

WELFARE.'® Well-doing or well-being, 
respect; prosperity; happiness.?® 

Phrases: “Comfort and welfare,”!’ “the good 
and welfare of this commonwealth,”!® “the welfare 
clause,”!® “ultimate welfare,”*° and “welfare of the 
ehild.’’2+ 

WELL. [§ 1] A. As Noun. A deep, narrow pit 
dug in the earth, and usually walled, for the purpose 
of obtaining a supply of water;?? a hole dug in 


in any 


147 N.E. 344, 845, 252 Mass. 105. 
“The intent of the Legislature was 
to prevent the fraudulent act of plac- 
ing in containers substances partly 
genuine and partly foreign, and it] A. 369. 
was not essential for,the common- 9 
wealth to prove that the defendants, 5 
themselves, mixed with the coal they 
purchased, the foreign substance.” 10, 
Commonwealth v. Adamian, supra. 


370, 


11. 


70 _oionnard v. Hubbard, 34 Conn. 


8. Merrifield v. Canal Com’rs, 72 
N.E. 405, 407, 587, 212 Ill. 456, 67 L.R. 


Webster D. [quot In re Copper- 
weld, 62 F.(2d) 363. 
Webster D. 


perweld Steel Co., supra]. a7. 


YS ee 
ye 


WEIR—WELL 


the ground in order to obtain water;?° a hole or 
shaft sunk into the earth in order to obtain a fluid, 
as water, oil, brine, or natural gas, from a subterra- 
nean supply;?4 a hole sunk or drilled into the earth 
to such a depth as to reach a supply of water;?° a 
pit sunk in the earth until a water-bearing stratum 
of the earth is reached, from which the water there- 
in will flow into the pit, and a supply of water be 
thus obtained ;?® a place where water is reached by 
an orifice in the ground, and where it does not flow to 
the surface.?7 It has been said that a well is not a 
machine, but a process, a method of obtaining a sup- 
ply of water from the earth.?8 The term aptly des- 
ignates the soil covered by and used with it, and it 
may refer to an artificial excavation and erection in 
and upon land.?® 


Term has been distinguished from “tunnel,’°° and 
(poner ayeds/Ou 


. Completed oil well. One drilled to the formation 
or sand in which oil in that district is usually and 
commonly found, whether or not oil be found in the 
hole, unless a different meaning is expressed in the 
centract.®? 


Driven well. One embodying the idea that the 
water in the water-bearing strata of the earth may, 
by the application of artificial power, be forced to 
flow from the earth into the well pit, with increased 
rapidity, so that a well pit only a few inches in di- 
ameter, sunk to a moderate depth, will afford an 


| abundant supply of water, and constitute a practi- 


cal and productive well.** 


Gulf Oil Co. y. Kentucky State Tax 
Commission, 17 F.(2d) 394, 396]. ‘ 


25. West v. McDonald, 136 P. 650, 
651567 Or. 551. 


26. Andrews v. Carman, 1 F.Cas. 
No. 371, 2 Ban.& A. 277, 278,13 Blatchf. 
307, 9 Off.Gaz. 1011 [quot West v. Mc- 
Donald, 136 P. 650, 651, 67 Or. 551]. 


Magoon v. Harris, 46 Vt. 264, 
271 [quot West v. McDonald, 136 P. 


[quot In re Cop- 


Evidence held sufficient to Thomson Spot Welder Co. v. 
sueciey finding that defendants acted| Ford Motor Co., 44 S.Ct. 533, 534,| 650, 651, 67 Or. 551). 
with fraudulent intent. Common-| 265 U.S. 445, 68 L.Ed. 1098. 28. Andrews v. Carman, 1 F.Cas. 


wealth v. Adamian, 147 N.E. 344, 252 
Mass. 105. 

1. Obstruction to navigation see 
Navigable Waters § 107 text and note 
35. 


12. 


13. 


574, 577. 


14. Thomson 
Ford Motor Co., 


243 [quot Malcom- 
5938, 620, 


2. Bosworth p 
son v. O’Dea, 10 H.L.Cas. 


Thomson Spot Welder Co. v. 
Ford Motor Co., supra. 

American Steel Foundries 
Damascus Brake Beam Co., 


Spot Welder Co. 
44 S.Ct. 533, 534, 265 


No. 371, 2 Ban.&A. 277, 278, 18 Blatchf. 
307, 9 Off.Gaz. 1011. 

Vv. 29. Johnson vy. Rayner, 6 Gray 
yr, | (Mass.) 107, 110 [quot Ocean Cause- 
way v. Gilbert, 66 N.Y.S. 401, 54 App. 
Div. 118]. 


“The well included, ex vi termini, 
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11 Reprint 1155, 1166]. 


3. Arnold v. Mundy, 6 N.J.Law 1, 
55, 10: Am.D. 356. 


4 Bosworth p 2438 [quot Malcom- 


Son. ve © bea, 10 Hei. Cas: 693," 6210, 
11 Reprint 1155, 1166]. 
fa] Another definition.—‘A fence 


of sticks or twigs erected upon flats 
covered, with water and remaining 
during the whole year, although used 
for taking fish only during the fishing 
season.” Treat v. Chipman, 35 Me. 
34, 38. 

“Gurges” distinguished see 28 C.J. 
p 1321 note 40 [a]. 

5. Bosworth p 243 [quot Malcom- 
son v. O’Dea, 10 H.L.Cas. 598, 620, 11 
Reprint 1155, 1166]. 

Mlegal instrument for taking fish 
see Fish § 48 text and note 36. 

& See Navigable Waters § 107 
text and note 35. 


U.S. 445, 68 L.Ed. 1098. 

15. “Comfort” 11 C.J. p 123838. 

16. Webster D. [quot Wiseman v. 
Tanner, 221 F. 694, 698]. 

17. Lord v. Roberts, 
84° Ne 617. 


18. Lowell vy. Boston, 111 Mass. 
454, 470, 15 Am.R. 39. 


L538: GAN as, 


19. Wiseman v. Tanner, 221 F. 694, 
698. 
20. Evans v. Lane, 70 S.E. 603, 605, 


8 Ga.App. 826. 
21. In re Bourquin, 290 P. 250, 251, 
88 Mont. 118. 
22. Worcester D. [quot Andrews vy. 
Cross, 8 F, 269, 275, 19 Blatchf, 294]. 
233., Bouvier. L. DD: [avot Koch ow. 
Fishburn, 164 N.E. 721, 722, 90 Ind. 
App. 287; Littrell v. Wilcox, 27 P. 
394, 11 Mont. 77, 84]. 
24. Standard OD. 


[quot Hastern 


not only the orifice which reached 
down to the water, but the whole 
opening in the earth, before it was 
stoned, and the stone, and the stone 
laid into the wall, and the water 
Suenos Mixer v. Reed, 25 Vt. 254, 

ie 

[a] From its nature and mode of 
use, the term includes and compre- 
hends the substantial occupation and 
beneficial enjoyment of the whole 
premises on which it is situated. 
Johnson v. Rayner, 6 Gray (Mass.) 
107, 110 [quot Ocean Causeway v. Gil- 
bert, 66 N.Y.S. 401, 54 App.Div. 118]. 

30. See Tunnels 65 C.J. p 1120 text 
and note 12. 

31. Magoon v. Harris, 46 Vt. 264, 
271. See also Spring § 1 note 72 [a]. 

32. Kies v. Williams, 228 S.W. 40, 
41, 190 Ky. 596. 


33. Andrews v. Carman, 1 Fas. 
No. 371, 2 Ban.&A. 277, 278, 13 Blatehf. 


*By PHILIP H. CRAWFORD, JR. (Weir-Wharfinger inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Other phrases: “An irrigating well,”’*4 “bottom 
of the well,’’*5 “drilling of a well,’3° “flowing 
well,”°? “grant of the well,”’*8 “pump placed in a 
well or wells,”*® “sinking a new well,”4° “test 
well,’’*? “well fed by percolating water,’*? “well of 
water,”#* and “well yielding an adequate supply of 
also “artesian wells,”45 “dry wells,’’** 
“oil produced from the wells,”47 “open or dug 
wells,”4® “practically horizontal wells,”*® and “right 


water ;”44 


to take water from the wells.”>° 


[§ 2] B. As Adjective. 
in body and mind; 
healthy.°? 


Phrase: “Sound and well.’’®2 


[§ 3] C. As Adverb. In a good and proper man- 
ner; justly; suitably to one’s condition, to the oe- 


Being in health, sound 
not ailing, diseased or sick; 


WELL 
Well-founded. 


port... 


acter.>® 


Other phrases: 
faithfully executed the office,”®* “well and faithfully 
perform,”®® “well and faithfully serve, 
sufficiently proved,’’®! 


Well-founded doubt. 


Well known to the law. 
known to the officers of the law as a suspicious char- 


[68 C.J.] 169 


A term having a double signifi- 


cance; it may mean founded on good reasons, or it 
may be defined as not baseless or having no sup- 


A. reasonable doubt.®* 


As of a person, well 


“Well acquainted,”®? “well and 


760 “well and 


“well and sufficiently re- 


pair,’°? “well and truly administer,”’®? “well and 
truly execute the duties,”®* “well and truly made,’’®® 


“well-bound,’’®® 
“well 


casion, or to a proposed end or use.°? 


307, 9 Off.Gaz. 1011 [cit Eames v. An-[{ which they are inserted, but remain- 


drews, 7 S.Ct. 1073, 122 U.S. 40, 30 
L.Ed. 1064]. 


[a] It consists of an air-tight tube 
sunk into the earth until a water- 
bearing stratum is reached, and then 
by means of a pump at the top of the 
tube a vacuum is created in the tube, 
thus causing the water to flow to the 
surface with greater rapidity than it 
would flow from purely natural caus- 
es. Andrews v. Carman, 1 F.Cas.No. 
868, 870. See Pickett v. Pacific Mut. 
ie ins. (Co. 226A “8745 144° Pa. 7:9,, 90, 
27 Am.S.R. 618, 13 L.R.A. 661. 


[b] ‘fhe distinguishing character- 
istics of a driven well, as it differs 
from a dug well, is that when the 
pressure is relieved from the _ in- 
terior of the tube, which itself forms 
the body of the well, not only does 
the force of gravity act to sup- 
ply it with water directly from the 
earth, but there being no intervening 
body of water between the wall of the 
well itself and the earth surrounding 
it on which the atmosphere can act di- 
rectly and with greater effect to force 
it into the well (as it can and does in 
the open well), the water is supplied 
directly to it from the earth sur- 
rounding it in a direct inverse ratio to 
its distance from the well, and, the 
friction of the water through the 
earth being directly as the square of 
its velocity, as the distance from the 
well increases, the water moves very 
much slower than it does immediately 
next to the well itself; but the area 
of the source of supply being in- 
creased exactly in the ratio of the 
square of its distance from the well, 
and the friction being increased ex- 
actly as the square of its velocity, 
the one exactly counterbalancing the 
other, it follows that from natural 
laws the surface of the water of the 
earth surrounding the well is and 
must be maintained practically at a 
given level; whereas, in the open well 
Supplied by gravity only, the water in 
the earth inclines from the natural 
surface of the stratum in the earth to 
the bottom of the well, the angle of 
that decline decreasing as the supply 
is taken from the well, and, unless 
pumping is stopped and time allowed 
for a resupply, a lowering of the wa- 
ter in the earth extends to a con- 
tinually increasing distance, and a 
longer time is required to obtain the 
original quantity in the well, while 
the supply to the driven well is con- 
tinuous and steady and practically in- 
exhaustibie, the supply in a given 
time being in proportion to the size of 
the pipe forming the well, having 
openings proportionate to its size, dif- 
ferent wells varying in the supply 
eecording to the nature of the soil in 


| 


ing virtually constant at all times in 
the same _ soil. Water cannot be 
pumped from a driven well in any giv- 
en stratum with greater ease than 
from an open well sunk in the same 
stratum. One peculiar characteristic 
of a driven well, as distinguished 
from the bored artesian well, is that 
the driven well is for use in soil where 


no rock is to be penetrated, and where 


the pressure of the atmosphere is free 
to act on the surface of the water in 
the .earth surrounding it; while the 
artesian well is usually, if not always, 
bored into a rock stratum, and is sup- 
plied with water through fissures in 
the rock, instead of through the earth 
itself surrounding the entrance or 
opening to the well.” Driven Well 
Cases, 7 'S:Ct.. 1073, 1079, 122° U.S. 40, 
30 L.Ed. 1064. See Andrews v. Car- 
man, 1 F.Cas.No. 371, 2 Ban.&A. 277, 
278,13 Blatchf, 307, 9 Off.Gaz. 1011. 


34 Western Well Works v. Cali- 
fornia Farms Co., 214 P. 491, 60 Cal 
App. 749. 

35. Pickett v. Pacific Mut. L. Ins. 
Co., 90 A. 871, 144 Pa. 79, 90, 27 Am. 
SR. 618513 EAReAy 66). 

386. Knight Bros. v. Standard Oil 
Co., 84 So. 653, 655, 147 La. 272. 

37. Andrews v. Cross, 8 F. 269, 276, 
19 Blatchf. 294. 

38. Johnson v. Rayner, 6 Gray 
(Mass.) 107,.110 [quot Ocean Cause- 
way v. Gilbert, 66 N.Y.S. 401, 54 App. 
Div. 118, 122]. 

33. Garvey Water Co. v. Hunting- 
ton Land Improvement Co., 97 P. 428, 
430, 154 Cal. 232, 241. 


40. Foster v. Juliet, 27 F. 899, 902. 


41. Boatman v. Andre, (Wyo.) 12 
P.(2d) 370, 374. 
42. Davis v. Spaulding, 32 N.E. 


650, 157 Mass. 431, 437, 19 L.R.A. 102. 
43. Mixer v. Reed, 25 Vt. 254, 257. 
44. West v. McDonald, 136 P. 650, 

661, 67 Or. 551. 

45. Garvey Water Co. v. Hunting- 
ton Land Improvement Co., 97 P. 428, 
429, 154 Cal. 232, 241. : 

“Artesian well” 5 C.J. p 590. 


46. Federal Betterment Co. 
Blaes, 88 P. 555, 556, 75 Kan. 69. 

47. Eastern Gulf Oil Co. v. Ken- 
tucky State Tax Commission, 17 F. 
(2d).°3:94) 396: 

48. Koch v. Fishburn, 164 N.E. 721, 
722, 90 Ind.App. 287. 

49. Garvey Water Co. v. Hunting- 
ton Land Improvement Co., 97 P. 428, 
432, 154 Cal. 232, 241. 


Vv. 


: 50. Magoon vy. Harris, 46 Vt. 264, 
foals 
51. Webster D. [quot Vann y. Mc- 


conditioned,’ 


broke,”’**  “well-burnt,’’®*® 
“well-considered plan,’’*° 


“well 


Cord, 114 So. 418, 22 Ala.App. 241]. 

[a] Warranty that amimeais are 
sound and well is that they are free 
from disease. Vann vy. McCord, 114 
So. 418, 22 Ala.App. 241. 


62. Vann v. McCord, 114 So. 418, 
22 Ala.App. 241. 


53. Webster New Int. D. 


54. State v. Mahoney, 97 N.W. 
1089, 122 Iowa 168, 174; Nicholson v. 
Neary, 137 P. 492, 493, 77 Wash. 294 
(“well-founded claim’’). 

55. Willis v. State, 33 So. 226, 235, 
134 Ala. 429; Creagh v. State, 43 So. 
112, 114, 149 Ala. 8 [cit Stewart v. 
State, 31 So. 944, 133 Ala. 109; Turner 
v. State, 27 So. 272, 124 Ala. 59]. 

56. State v. Whiteside, (N.C.) 169 
S.E. 711, 712 (“He is well known to 
the ‘law,’ to use his vernacular, which 
means he is well known to the offi- 
cers of the law, who regard him as a 
suspicious character’). 

57. U. S. vs Jones, 
15,491, 14 Blatchf. 90; 
Burnett, 9 Ill. 454, 489. 

58. U. S. Bank v. Brent, 2 F.Cas. 
No. 910, 2 Cranch C.C. 696. 

59. Union Bank v. 
Johns. (N:Y.) 182, 


60. Vickere v. Pierce, 12 Me. 315, 


26 F.Cas.No. 
Delaunay v. 


Clossey, 11 


aac Caden v. Farwell, 98 Mass. 137, 
od. 
61. Beall’’s Lessee v. Lynn, 6 


Harr.&J. (Md.) 336, 350. 

62. Armstrong v. Maybee, 48 P. 
737, 17 Wash. 24, 27, 61 Am.S.R. 898; 
ey sks v. McOscar, [1924] 1 K.B. 


63. Barbour v. Robertson, 1 Litt. 
(Ky.) 938, 95; Coney v. Williams, 9 
Mass. 114, 117; People v. Dunlap, 13 
Johns. (N.Y.) 487, 441. 

64. Minor v. Mechanics Bank, 1 
Pet. (U.S.) 46, 69, 7 L.Ed. 47; Ho- 
boken v. Evans, 31 N.J.Law 342, 343. 

65. Young’s Ex’rs vy. Singleton, 6 
J.J.Marsh. (Ky.) 316, 319. 

66. Miller v. Estabrook, 273 F. 143, 
150; Richardson v. Woolard, 97 So. 
808, 809, 183 Miss. 417 (as “well-bound 
book’’). 


67. Bodurtha vy. Phelon, 2 Allen 
(Mass.) 847, 348, 


68. Robertson vy. King, 8 N.W. 665, 
55 lowa 725, 727 (as well-burnt hard 
brick’’). 

69, The California, 4 F.Cas.No. 2,- 
314, 2 Sawy. 12, 14; Tarbox v. East- 
ern Steamboat Co., 50 Me. 339, 346. 

[a] Synonymous with “good or- 
der.”—Tarbox v. Hastern Steamboat 
Co., 50 Me. 339, 346. 


70. Village of Granville v. Krause, 
228 N.Y.S. 204, 209, 131 Misc. 752. 
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“well defined or well marked boundary,”7! “well dis- 
posed,”’?2 “well knew,”7? “well knowing,”’? “well- 
known,”7* “well packed,”’® “well pleaded,”’*? “well 
satisfied,”78 “well settled,”7® and “well timbered 
andn2° 

WELSHER. One who at a race track makes bets 
or reeeives money to be bet and absconds without 
paying his losses or returning the money intrusted to 
him.$! 


WELSH MORTGAGE. *? 


WEN. An indolent encysted tumor of the skin, 
especially a sebaceous cyst; something far different 
from the malignant swelling which indicates “Hodg- 
kin’s disease.” 


WER.*+ 


WEREGILD. The price of homicide, or other 
atrocious personal offense, paid partly to the king 
for the loss of a subject, partly to the lord for the 
loss of a vassal, and partly to the next of kin of the 
injured person.*® 

WEST. One of the four cardinal points of the 
compass which is in a direction at right angles to 
that of north and south, and on the left hand of a 
person facing north; the point directly opposite the 
east.86 As an adjective, in the absence of qual- 
ifying words, the term will be construed as mean- 


o Bis 
7 ‘, 


WELL—WET 


Phrases: “In the west line of the railroad,’s® 
‘dine running east and west,’’®® “running thence west 
according to the United States survey,”®® “21 min- 
utes west,’”°! “west end of the lot,”’®? “west half,”’®* 
“west of the city of Albany,’®* “west or westward- 
ly,’”®> and “west side.”?® 


WESTERLY. A term that may signify due 
west.°7 


Phrases: 
“westerly part of Congress street. 


WESTERN. Of or pertaining to the west. 


Phrases: ‘Western Australia,’ 
es,”® “Western Ocean,”’* and “the western division. 


WESTWARDLY. A term which, with nothing 
to control it, may mean west or due west; but such 
is not its precise significance, and it is controlled by 
circumstances.® 

WET. [§ 1] A. As Noun. A term employed to 
designate one in favor of allowing the sale of intox- 
icating liquors.* 

[§ 2] B. As Adjective. Consisting of, covered 
with, or soaked with, water or other liquid.® 

Wet steam. Steam in which portions of water 
have passed off with the vapor, and are held in me- 
chanical suspension.® 


“Westerly one-half of lot nine,’”®* and 
9999 


“western barg- 
5 


ing due west.*? 


71. Holcomb v. Collins, 242 S.W. 
San OO4, ALOs Key. 268, 269; Burt & 
Brabb Lumber Co. v. ‘Sackett, 144 S. 
W. 34, 38, 147 Ky. 232, 240. And see 
Mosley v. Kentucky Coal Lands Co, 
259 F. 106, 112 (‘‘just to what extent 
and how the line should be defined in 
order to be well-defined seemed to 
have been left in some confusion by 
the Kentucky decisions’’). 

72. In re Saralieff, 59 F.(2d) 436; 
In re Zycholic, 43 F.(2d) 438, 440; 
In re Shanin, 278 F. 739, 740. 

[a] Distinguished from “attach- 
ment” as used in Naturalization Act 
June 29, 1906 § 4, as amended by Act 
March 2, 1929 § 6 subd b (USCA tit 


8 § 382). See cases supra this note. 
73. Barnes v. Marcus, 65 N.W 
984, 986, 96 Iowa 675, 679; State v. 


Wilson, 67 A. 533, 534, 80 Vt. 249. 

74. U.S. v. Mitchell, 141 F. 666, 
670 [cit Dunbar v. U. S., 15 S.Ct. 325, 
156 U.S. 186, 39 L.Ed. 390]; State v. 
Waterbury, 110 N.W. 328, 329, 133 
Iowa 135; Hollingsworth v. Brodrick, 
7 A.&EH. 40, 46, 34 E.C.L. 46, 112 Re- 
print 386. 


TDR Sn Ver eax ton 40s can oO oT 
(as “well-known member’’). 

76. King v. Nelson & Co., 36 Iowa 
509, 512. 


77. People v. paicece Bd. of Trade, 
125 Ill.App. 20, 25 


78. Folliard v. Wallace, 2 Johns. 
(N.Y.) 395, 401. 
79. People v. Brooklyn, 9 Barb. 


(N.Y.) 535, 555. 


so. U. S. v. Schuler, 27 F.Cas.No. 
16,234, 6 McLean 28, 38. 


» si. Webster- D. 
Monroe, 182 N.BE. 
270]. 
Gambling transactions 
see Gaming §§ 25914-3638. 
82. See Mortgages § 2. 
83. Life & Casualty Ins. 


[quot People v. 
439, 443, 349 Ill. 


generally 


Ca. v. 


Wet natural gas. 


King, 195 S.W. 585, 589, 1387 Tenn. 
Other medical and surgical terms 


and phrases see Physicians and Sur- 
geons § 10. 


84. See Weir ante. 
85. Black L. D. 
[a] Among the customs of the 


ancient Saxons, the “weregild” (wer- 
gildus) was the price of homicide 
paid for killing a man; the pretium 
redemptionis of the offender, as the 
“werelada’’ was when the price was 
not paid, but the accused denied his 
guilt, and purged himself by the 
oaths of compurgators. The notion 
of compensation runs through the 
whole criminal law of the Anglo- 
Saxons, who allowed a sum of money 
as a recompense for every kind of 
crime. Wise v. Teerpenning, 8 N.Y. 
Leg.Obs. 153, 156, 2 Edm.Sel.Cas. IfZ. 


86. Webster New Int. D. 


87. Anaheim Sugar Co. v. Orange 
County, 183 P. 809, 813, 181 Cal. 212 
(as used in a petition relating to 
roads); E. E. McCalla Co. v. Sleeper, 
288 P. 146, 148, 105 Cal.App. 562 (as 
used in a description of the courses 
of a boundary of land). 


ee Maynard v. Weeks, 41 Vt. 617, 


89. Gunn v. Brower, 105 P. 702, 703, 
81 Kan. 242. 


90. Reed v. Tacoma Bldg., etc., 
Assoc., 26 P. 252, 2 Wash. 198, 202, 
26 Am:S.R. 851. 


91. Upton v. Santa Rita Mining 
Co., 89 Po 275, 281, 14 N.M.-96: 


92. Mackall v. Richards, 5 S.Ct. 
VO 1L2UsS.) 369), 874, 28 nlusbden sits 


93. McDonald v. Kummer, 137 P. 
bly 53, 56) Coloy 7153's) Schimitzy ov. 
Schmitz, 19 Wis. 207, 210, 88 Am.D. 
be (as applied to lots and parcels of 
and). 


94. Lawrence & King v. Kidder & 


Natural gas from which a gas- 


Sweet, 10 Barb. (N.Y.) 641, 652. 


95. Seaman y. Hogeboom, 21 Barb. 
(N.Y.) 398, 404. q 


96. Hooey v. Tripp, 25 Ont.L.R. 
ee 2 Dom.L.R. 136, 138, 21 Ont.W.R. 
9¢ 

97. Wiltsee v. King of Arizona 
Min., etc., Co., 60 P. 896, 7 Arize 95; 
101 ‘(as used by miners); State ex 
rel. Chandler v. Huff, 79 S.W. 1040, 
1012, 105 Mo.App. 354 (as used in the 
description of an incorporated terri- 
tory). 

98. Home Security Bldg. & Loan 
Ass’n of Alameda County v. Western 
end & Title €o., 78 Ps 626, L45veale 
ae Jones v. Portland, 57 Me 42, 


1. Webster New Int. D, 


2. Le Mesurier vy. Copleys Bank, 
Ltd., 37 Austr.C.L.R. $82, 384; Mur- 
ray & Co. v. Collector of Customs, 1 
Austr.C.L.R. 25, 28. And see Depend- 
encies, Colonies, and British Posses- 
sions § 3. 


3 Reg. v. Tibble, 4 E. & B. 888, 
899, 82 E.C.L. 888, 119 Reprint 330. 


4 Keyser v. Coe, 14 F.Cas.No. 7,- 
750, 9 Blatchf. 32, 37. 


5. Australian Mercantile Land, 
ete., Co. v. Federal Taxation Com’r, 
42 Austr.C_L.R. 145, 149. 


6. Spruill v. Davenport, 46 N.C. 
208, 206 [cit Brandt v. Ogden, 1 Johns. 
(N. Y. MSG ovale 


[a] Where courses in grant are in- 
dicated by the term they are to be 
run due west. Seaman v. Hogeboom, 
21 Barb. (N.Y.) 398, 404. 


7. Webster D. [quot State v. Shu- 
maker, 157 N.E. 769, 776, 200 Ind. 623, 
58 A.L.R. 954]. 


Spry as Crs. cpr 
8. Webster D. 
9. In re Kobseff, 48 F.(2d) 956, 958. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ae 


WET—WHARFINGER 


oline can be extracted in sufficient quantities to 
warrant the installation of a plant, or natural gas 
which contains readily condensible gasoline.?? 


Wet oil. 


palm oil.*? 
Other phrase: “Wet and country damage.’’!? 
WETHER. A castrated male sheep.1* 


WHACK. A slang word meaning to divide into 
shares; often used in the phrase “to whack up.’’4 


WHALE.'® Phrase: of the whale 


A name applied to an inferior grade of 


“Purposes 


10. 2 Bacon and Hamor American 
Petroleum Industry [quot Mussellem 
v. Magnolia Petroleum Co., 231 P. 526, 
be0; 07 OKI. 183. 

1l. Warde v. Stuart, 1 C.B.N.S. 88, 
87 E.C.L. 88, 140 Reprint 36; Lucas v. 
Bristow, E. B. & E. 907, 96 E.C.L. 907, 


14. 


Etats 


18. State v. Royster, 65 N.C. 539. 


Schook v. Zimmerman, 155 N. 
Ws 526, 531, 188 Mich. 617. 


15. Whale fisheries see Fish § 30. 


16. The Nfld. Steam Whaling Co., 
The Government of Nfld., 8 


(6800, Je1p2171-199 


factory.”’?® 
WHALING. Engaging in whale fishing.** 


Whaling voyage.1* A term used in trade and com- 
merce,!® meaning a cruise on the high seas in search 
of whales.?° 


Other phrases: 
“whaling license.”?? 


WHARF.?* 
WHARFAGE.?* 
WHARFINGER.?® 


“Whaling industry,”’! and 


of term.—Child v. Sun Mut. Ins. Co., 
5 N.Y.Super. 26, 44. 
20. Gifford v. Kollock, 
No. 5,409, 3 Ware 45, 47. 
21. The Nfld. Steam Whaling Co., 
Ltd. v. The Government of Nfld., 8 


10 F.Cas. 


120 Reprint 747. Newfoundl. 608, 610, 613. Newfoundl. 608, 610. 
1 4 : 17. Webster New Int. D. 22. The Nfld. Steam Whaling Co. 
dies R Go iss a geeponTg sik Ot See Voyage ante. v. The Government of Nfld., supra. 


[a] As synonymous with “water 
and mud.” Inman & Co. v. Seaboard 
Air Line R. Co., 159 F. 960, 971. 


N.Y. Super. 26, 44: 
fa] 


19. Child vv. Sun Mut. Ins: Co:, 5 


Expert evidence for meaning 25. 


23. See Wharves § 1. 
24. See Wharves § 2. 
See Wharves § 3. 
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WHARVES 
By Dantev O. OmER 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 202] 


ANALYSIS 
I. DEFINITIONS [sub-analysis p 200] 
II. RIGHT TO CONSTRUCT AND MAINTAIN [sub-analysis p 200] 
III. TRANSFER OF WHARF RIGHTS BY OWNERS [sub-analysis p 200] - 
IV. GOVERNMENT REGULATION, SUPERVISION, AND TAXATION [sub-analysis p 201] 
V. MANAGEMENT AND USE [sub-analysis p 201] 
VI. WHARFAGE [sub-analysis p 201] 
VII. INJURIES TO VESSELS OR CARGOES [sub-analysis p 201] 
VIII. INJURIES TO PERSONS [sub-analysis p 202] 
IX. INJURIES TO WHARVES [sub-analysis p 202] 


SUB-ANALYSIS 


I. DEFINITIONS [§§ 1-4] p 202 
A. Wharf [§ 1] p 202 
B. Wharfage [§ 2] p 204 
C. Wharfinger [§ 3] p 204 
D. Other Terms [§ 4] p 204 


II. RIGHT TO CONSTRUCT AND MAINTAIN [(§§ 5-8] p 205 
A. In General [§ 5] p 205 
B. Grants, Franchises, and Privileges [§§ 6-7] p 205 
; 1. In General [§ 6] p 205 
2. Construction [§ 7] p 206 
C. Prescription or Adverse Possession [§ 8] p 207 


III, TRANSFER OF WHARF RIGHTS BY OWNERS [§§ 9-16] p 207 
A. In General [§ 9'] p 207: 
B. Assignment [§ 10] p 207 
C. Lease [§§ 11-15] p 207 
1. In General [§ 11] p 207 
2. Rights and Liabilities of Lessor [§ 12] p 208 
3. Rights and Liabilities of Lessee [§§ 13-15] p 208 
a. In General [§ 13] p 208 
b. Maintenance and Repair [§ 14] p 209 
ce. Rent [§ 15] p 210 
D. Sale and Conveyance [§ 16] p 210 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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IV. GOVERNMENT REGULATION, SUPERVISION, AND TAXATION [§§ 17-20] p 211 
A. Power and Right To Regulate [§§ 17-18] p 211 
1. In General [§ 17] p 211 
2. Rates [§ 18] p 211 
B. Supervision [§ 19] p 211 
C. Taxation [§ 20] p 212 


V. MANAGEMENT AND USE [§§ 21-25] p 212 
A. Right To Use [§ 21] p 212 
B. Mode and Purpose of Use [§§ 22-25] p 213 
1. In General [§ 22] p 213 
2. Private Rules and Regulations [§ 23] p 213 
3. Choice of Berths [§ 24] p 213 
4. Unloading [§ 25] p 214 


VI. WHARFAGE [§§ 26-50] p 214 
A. Right to Wharfage [§§ 26-31] p 214 
1. In General [§ 26] p 214 
2. Mode and Extent of Use [§§ 27-28] p 215 
a. In General [§ 27] p 215 
b. Overlapping Use [§ 28] p 216 
3. Persons Entitled [§§ 29-30] p 216 
a. In General [§ 29] p 216 
b. Lessor and Lessee [§ 30] p 217 
4. Persons or Vessels Liable [§ 31] p 217 
B. Amount [§§ 32-37] p 217 
1. In General [§ 32] p 217 
2. Contracts [§ 33] p 218 
3. Nature, Mode, and Extent of Use [§ 34] p 219 
4. Reduced Rates, Extra Charges, and Double Rates [§ 35] p 219 
5. Free Wharfage and Exempt Goods [§ 36] p 220 
6. Hacessive or Illegal Charges [§ 37] p 220 
C. Lien [§§ 38-42] p 220 
1. In General [§ 38] p 220 
2. Creation, Termination, and Revival [§ 39] p 221 
3. Waiver [§ 40] p 222 
4. Priorities [§ 41] p 222 
5. Enforcement [§ 42] p 222 
D. Remedies [§§ 43-50] p 222 
1. Nature and Form [§ 43] p 222 . 
2. Defenses [§§ 4445] p 223 
a. In General [§ 44] p 223 
b. Set-Off and Counterclaim [§ 45] p 223 
. Parties [§ 46] p 223 
. Pleading [§ 47] p 223 
. Evidence [§ 48] p 224 
. Questions for Jury [§ 49] p 224 
. Damages [§ 50] p 224 


Nm orp 


VII. INJURIES TO VESSELS OR CARGOES [§§ 51-67] p 224 
A. In General [§ 51] p 224 
B. Concealed Defects and Obstructions, and Shallow Water [§ 52] p 297 
C. Moorings and Fastenings [§ 53] p 229 
D. Defenses [§§ 54-55] p 230 
1. In General [§ 54] p 230 


For later cases, developments and changes in the law see Annotations, same title and section number 
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2. Contributory Negligence [§ 55] p 230 
E. Persons Inable [§§ 56-57] p 231 

1. In General [§ 56] p 231 

2. Lessor and Lessee [§ 57] p 231 
F, Actions [§§ 58-67] p 232 

1. In General [§ 58] p 232 

2. Jurisdiction and Venue [§ 59] p 232 


C1 iB © 


. Limitations and Laches [§ 60] p 232 
. Pleading [§ 61] p 2382 
Evidence [§§ 62-64] p 232 


a. Presumptions and Burden of Proof [§ 62] p 232 
b. Admissibility [§ 63] p 233 
ce. Weight and Sufficiency [§ 64] p 233 

6. Questions for Jury [§ 65] p 234 

7. Verdict and Findings [§ 66] p 234 

8. Damages [§ 67] p 234 


VIII. INJURIES TO PERSONS [§§ 68-73] p 235 
A. In General [§ 68] p 235 
B. Invitees, Licensees, and Trespassers [§ 69] p 236 


C. Defenses [§ 70] p 236 


D. Persons Liable [§§ 71-72] p 236 
1. In General [§ 71] p 286 
2. Lessor and Lessee [§ 72] p 237 


E. Actions [§ 73] p 237 


IX. INJURIES TO WHARVES [§§ 74-78] p 239 
A. In General [§ 74] p 239 
B. Injury by Vessels [§ 75] p 240 
C. Remedies [§§ 76-77] p 241 
1. Injunction [§ 76] p 241 
2. Actions for Damages [§ 77] p 241 


D. Damages [§ 78] p 242 


Commerce §§ 45, 165. 
Eminent Domain §§ 25, 61, 


85. 
pret inet Corporations §§ 462, 1552-1558, 1942, 2102, 


2318-2320, 4013-4021. 


[§ 1] A. Wharf. A wharf is an artificial land- 
ing-place,! built or constructed for the purpose of 
a structure, on the 


loading or unloading goods;? 


CROSS REFERENCES 


Navigable Waters §§ 172-187. 


Shipping § 282. 
Taxation § 148. 


Warehousemen and Safe Depositaries 67 C.J. p 433. 


I. DEFINITIONS 


margin of navigable waters, alongside of which ves- 


1. John J. Sesnon Co. v. U. S., 182 
Bieoton ou, LOS C.C.A. 111 ieert den 
SI S.Ct. (714, 220 U.S. 609, 55 Lid: 
608]. 


2. State v. Cowan, 29 N.C. 289, 
249; Harris v. City of St. Helens, 143 
PP o4d, T2Or: 371, Ann. Cas: 1916D 10735 
Rex v. Regents’ Canal Co., 6 B.&C. 
720, 730, 9 D.&R. 768, 13 E.C.L. 323, 
108 Reprint 616. 

S. Prior v. Swartz, 25 A. 398, 62 
Conn. 132, 138, 36 Am.S.R. 333, 18 L.R. 
A. 668; Meyers v. Kansas City, 18 S. 
W.(2a) 900, 901, 323 Mo. 200; Lang- 
don v. Mayor, 93 N.Y. 129, 151: Harris 
v. City of St. Helens, 143 P. 941, 944, 
72 Or. 877, Ann.Cas. 1916D 1073. 


[a] Other definitions.—(1) “A firm 
landing place built by the side of 
the water, or extending into it, for the 
convenience of loading and unloading 
ships.” Lesesne v. Young, 12 S.E. 
4145 (3858.6. "548, 5501. 12) i eA sort 
of quay, constructed of wood or stone, 
on the margin of a road-stead or har- 
bor, along side of which ships or light- 
ers are brought for the sake of being 
conveniently loaded or unloaded.” 
Geiger v. Filor, 8 Fla. 325, 332. (3) 
“A space of ground artificially pre- 
pared for the reception of merchan- 
dise from a Ship or vessel, so as to 
promote the convenient loading and 
discharge of such vessel.” Bouvier L. 


tion of cargoes.’”’ 


sels can be brought for the sake of being convenient- 
ly loaded or unloaded.® 
sense a highway ;+* 


It is not in any ordinary 
it differs in many material re- 


D. [quot in Dubuque v. Stout, 32 Iowa 
47, 49; John J. ‘Sesnon. Co. vo Ueese 
182 ¥. Byte Gy. Joey OKCRINS aly] (cert 
den 31 S.Ct. 714, 220 U.S. 609, 55 L: 
Ed. 608)]. (4) “A structure erected 
on a Shore below high-water mark, 
and sometimes extending into the 
channel, for the laying vessels along- 
side to load or unload, and on which 
stores are often erected for the recep- 
Doane v. Broad St. 
Assoc., 6 Mass. 332, 334. 


4 Palen v. Ocean City, 62 A. 947, 
948, 72 N.J.Law 15; State ex, rel. 
Wauconda Inv. Co. v. Superior Court 
for King County, 124 P. 127, 128, 68 
Wash. 660, Ann.Cas.1913H 1076. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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spects from a street,® and does not include a draw- 
bridge;® but warehouses have been held to be in- 
cluded within the right to erect “wharves.”? Wheth- 
er or not a structure is a wharf depends upon its lo- 
cation, its physical character, and its adaptation to 
the purposes for which wharves are used.* It need 
not be of any particular design; the only necessity 
being that it affords a place where vessels land.® A 
wharf is sometimes made on the land at the water’s 
edge, and is sometimes built in the water to the chan- 
nel of a river or other part;'° but in any case, wa- 
ter of sufficient depth to float vessels is an essential 
part of every wharf, a necessary incident thereof, 
or appurtenance thereto, without which there can 
be no wharf and no wharfage.'! The structure may 
be removed further into the water for the conven- 
ience of the operation of unloading and loading, and 
still be a wharf;1* and its temporary use for oth- 
er purposes does not alter its character.1*? The term 
is not limited to an actually existing artificial strue- 
ture but may indicate a locality as well,14 although 
the mere fact of its being designated on maps as 
a wharf does not necessarily make it so.t5 <A land- 
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ing does not necessarily include a wharf.*® 


“Private wharf,” as respects title, means one pri- 
vately owned,!* but as respects use it is one which 
the owner or lessee reserves for his private use.*® 


Public or quasi-public wharf. A “public wharf” 
is one which may be used generally by the public, 
either with or without compensation.t® Generally, 
it belongs to some governmental organization, such 
as a city.2° Where a wharf, the subject of private 
ownership, is thrown open to use by the public in 
general on payment of fixed wharfage rates, it be- 
comes a quasi-public wharf, to the use of which all 
are entitled on payment of reasonable wharfage 
rates,?! although owned by an individual.?? A pri- 
vate wharf and warehouse may become a public 
freight station by contract, fee-simple title or lease 
not being necessary.?? 


Whether wharf is public or private depends upon 
the ownership of the soil, the purpose for which it 
was built, the authority by which it was erected, 
the uses to which it has been applied, and the nature 


Bo Lilimois ete, Ry ete., Co. Vv. St. 
ous, 12 ECas: No: 4,007, 2) Dill. 70); 
Palen v. Ocean City, 46 A. 774, 64 N.J. 
Law 669; State v. Cowan, 29 N.C. 239. 
See also “Street” 60 C.J. p 139. 

[a] Street distinguished. — A 
street is primarily intended for the 
purposes of passage or travel, and 
any erection in it without legisla- 
tive authority is a nuisance; but a 
wharf is intended to afford con- 
venience for the landing of vessels, 
the loading or unloading of their car- 
goes, and to supply a place on which 
the wares discharged from vessels or 
awaiting shipment may be laid or 
deposited. Illinois, etc., R., etc., Co. 
v. St. Louis, 12 F.Cas.No. 7,007, 2 Dill. 
70. 

6. Jeffery v. Kewaunee, G. B. & W. 
Ry. Co., 207 N.W. 283, 189 Wis. 207. 


7. Clark v. City of Los Angeles, 
116 P. 966, 968, 160 Cal. 317. 


8. Haddock v. Humphrey, [1900] 
1 Q.B. 609; and cases passim this 
section. 


9. John J. Sesnon Co. v. U. S., 182 
Bi b73, 105 C.C.A, 111 [eert den 31 S. 
Ct. 714, 220 U.S. 609, 55 L.Ed. 608]. 


10. State v. Cowan, 29 N.C. 239. 


[a] Upon nontidal stream any con- 
struction of timber or stone upon the 
bank of such shape that a vessel may 
lie alongside of it with its broadside 
to the shore constitutes a wharf, and 
a paved street extending to the wa- 
ter’s edge, and used by vessels as a 
place for receiving and discharging 
freight and passengers, may be so 
designated. Keokuk vy. Keokuk North- 
ern Line Packet Co., 45 Iowa 196 [aff 
95 U.S. 80, 24 L.Ed. 377]. 


[b] Where there is a tide or where 
it is demanded by the motion of the 
water upon which the wharf is built, 
it extends into the bay or stream. 
Keokuk v. Keokuk Northern’ Line 
Packet Co., 45 Iowa 196 [aff 95 U.S. 
80, 24 L.Ed. 377] (wharves upon the 
Mississippi river are usually con- 
structed in this manner). 


11. Wharf Case, 3 Bland (Md.) 
361; Langdon v. New York, 93 N.Y. 
129: .Buszard v. Capel, 4 Binge. 137, 


ioe PG 4375 2 C.&e. 541, 12, BC. 
122, 12 Moore C.P. 339, 130 Reprint 
720. 


12. 
[a] 


Ellis v. Cory, [1902] 1 K.B. 38. 
Sea wall built below high wa- 


ter mark, and filled up back to high 


water mark, and used to land lumber 
and other things upon, being an 
artificial structure adapted to such a 
purpose, is a wharf. Fitchburg R. 
Go. we) Boston, ete, R. Co. 938" Cush: 
(Mass.) 58. 

[b] Bumper log permanently at- 
tached by cables to a wharf proper, 
although at low water floating out the 
length of the cables from it, is part 
of the wharf. Lermond’s Case, 119 
A. 864, 866, 122 Me. 319. 


13. Kenny v. Harrison, [1902] 2 K. 
B. 168. See also Raine v. Jobson, 
[1901] A.C. 404. 


14. Bacon v. Mulford, 41 N.J.Law 
59. 


[a] Statement of rule.—It may in- 
dicate a locality as well as a struc- 
ture, if the locality is known as a 
site designated for such a structure, 
or upon which such a structure has 
existed, and so marked the location as 
having once been or to be used for a 
landing-place. Bacon vy. Mulford, 41 
N.J.Law 59. 


15. Stevens v. Rhinelander, 28 N. 
Y.Super. 285. 


[a] Thus, it was held that the 
mere fact of its being laid down on the 
numerous maps of the city’s wharves 
and piers, and designated by a sur- 
veyor or tax officer, or even the com- 
mon council, a pier, does not neces- 
sarily make it so. Stevens v. Rhine- 
lander, 28 N.Y.Super. 285. 


16. Reighard v. Flinn, 44 A. 1080, 
194 Pa. 352. 

“Landing” 35 C.J. p 935. 

[a] Difference is simply that a 
wharf is an improved landing, and 
no less a landing because it is a wharf, 
Reighard v. Flinn, 44 A. 1080, 194 Pa. 
352. 

17. New York Dock Co. v. The 
Southern Cross, 46 §.Ct. 489, 271 U.S. 
676, 70 L.Hd. 1146; Bush Terminal 
Co. v. The Allan, 46 S.Ct. 489, 271 U.S. 
676, 70 L.Ed. 1146; New York Dock 
Co. v. The Leviathan, 46 S.Ct. 488, 271 
WS 67.6900 MunE Geaatales Gee ine: Vile: c@e 
No. 10, 10 F.(2d) 699 [cert den 46 S.Ct. 
488, 271 U.S. 675, 70 L.Ed. 1146]. 


18. Parkersburg, etc., Transp. Co. 
VembarkxersDureyecms Ota say lO, Wns. 
691, 699, 27 L.Ed. 584; The M. L. C. 
No. 10, 10 F.(2d) 699 [cert den 46 S.Ct. 
ASS 27 WSs iG1 Oy O) mein Ua. Giills 


Hamilton v. Portland State Pier Site 
Dist., 112 A. 836, 120 Me. 15; Malloy 
v. Staten Island Rapid Transit R. 
Co.) 28. Nise MOCO) isu enue GG lie, 
Am.Neg!].Cas. 389. See also Navigable 
Waters §§ 173, 183. 


[a] Thus, a wharf occupied by a 
ferry company, to which access can 
be had only through @ gate controlled 
by the ferry company, or over private 
property of another, is a _ private 
wharf. Malloy v. Staten Island Rapid 
Urabe Ri Cow 2S ING. S397 97 8 ea 


[b] Public objects of private land- 
ing.—The objects for which a private 
landing may be held and used may 
be public without affecting its private 
character. Compton v. Hawkins, 8 So. 
We aig 411, 24 Am.S.R. 823, 9 las 


19. Hamilton v. Portland State 
Pier Site Dist., 112 A. 836, 120 Me. 15; 
Kafline v. Brooklyn Eastern Hist. 
Terminal Co., 168 N.Y.S. 120, 180 App. 
Div. 858. 


[a] Aevial tramway operated from 
towers anchored on permanent con- 
crete foundations several hundred 
feet out to sea was held to constitute 
a public wharf, where cargoes were 
discharged from vessels by means of 
lighters; defendant contracting with 
each vessel for lighterage services 
at an agreed price per ton. John J. 
Sesnon Co. v. U.. S., 182 By 573; 576, 
579, 105 C.CLA. 111 feert den. 31-S°Ct: 
714, 220 U.S. 609, 55 L.Ed. 608]. 


20. Kemp v. Stradley, 97 N.W. 41, 
134 Mich. 676, 679; Horn v. People, 
26 Mich. 221, 924. 

al. ee es Commercial 
Dock Co., . 748, is Wash. 170, 33, 
L.R.A. tier 

[a] Wharves of city of New York 


are in many respects public. Matter 
of Union Ferry Co., 98 N.Y. 189 [rev 
32 Hun 82]. 


22. Dutton v. Strong, 1 Black (U. 
S.) 23, 17 L.Ed. 29; Northern Com- 
mercial Convers. 217 DeMsesl) wales KOKON 
A. 140; Compton Vv. Hawkins, 8 So. 
75, 90 Ala. 411, 24 Am.S.R. 823, 9 L.R. 
A. 387; Thousand Island Steamboat 
Conwae Visger, 71 NB 64S Oe ING Ye 
206; Barrington v. Commercial Dock 
ae 45 P. 748, 15 Wash. 170, 33 L.R.A. 


23. U. S. v. Baltimore & O. R. Co., 
34 S.Ct. 75, 231 U.S. 274, 58 L.Hd. 218 
[aff 200 F. 779]. 
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and character of the structure.?* 


[§ 2] B. Wharfage. In its most general legal 
sense, wharfage is the use of a wharf furnished in 
the ordinary course of navigation;?° and in this 
sense the term is usually applied to the use of a 
wharf by a vessel for the loading and unloading of 
goods or passengers, but it also may clearly include 
the use of a wharf while lying alongside for protec- 
inkoyal 


As compensation.27 In its limited sense wharf- 
age is a charge or rent for the use of a wharf?® and 
“shed hire” ;?® including dockage or moorage,®° the 
compensation paid for loading goods on a wharf or 
shipping them off.3! The term is applied to a charge 
for landing goods, whether upon an artificial erec- 
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[§§ 14 


ther for the purpose of forwarding or for delivery 
to the consignee on such wharf ;** one who keeps a 
wharf for receiving goods for hire;*® but one re- 
ceiving goods in that capacity without authority to 
sell is not an “agent,”’® and he is not a “seaman.’’3? 


[§ 4] D. Other Terms. “Dock,”?® “dockage,’?® 
“dry dock,”’*® “dry dockage,”*? “landing,’’*? “moor- 
age,”’*3 “publie landing,”** “quay,”’*> “toll,”*° are 
elsewhere defined. 


“Dock dues.” All proper charges which could be 
and were imposed by the dock authority in respect 
of entrance into and use of the dock by the vessel 
were included in the words “dock dues,” and there- 
fore these words included payments charged as and 
for rent.47 


tion or a natural landing.*? 


[§ 3] C. Wharfinger.?* 


24. Dutton v. Strong, 1 Black (U. 
S.) 23, 17 L.Ed. 29; Compton v. Hawk- 
ins, 8 So. 75, 90 Ala. 411, 24 Am.S.R. 
823, 9 L.R.A. 387; Seabright v. Allgor, 
56 A. 287, 69 N.J.Law 641; Thousand 
Island Steamboat Co. v. Visger, 71 
N.E. 764, 179 N.Y. 206; Anderson 
Steamboat Co. v. King County, 146 P. 
855, 84 Wash. 375; Barrington v. Com- 
mercial Dock Co., 45 P. 748, 15 Wash. 
1703-38, LRA. 36. 

[a] Tests for determining.—(1) If 
the land on which a wharf is con- 
structed is vested in the public, or if 
built by public authority on land con- 
demned, or if it be at the terminus 
of a public highway, and practically 
forms a part thereof, or has been dedi- 
cated by the owner to the use of the 
public, it may be regarded a public 
wharf landing. Compton v. Hawkins, 
8 So. 75, 90 Ala. 411, 24 Am.S.R. 823, 
9 1R.A>- 387% (2)) The fact. that a 
wharf is built by a railroad company 
on what might be the extension of a 
public street, under permission of the 
municipality, does not, in the absence 
of express stipulations, make it a pub- 
lic wharf, or affect the company’s 
right of sole occupancy, or power of 
regulation thereof. Louisville, etc., R. 
Co. v. West Coast Naval Stores Co., 
25 S.Ct. 745, 198 U.S. 4838, 49 L.Ed. 
1135. (3) No presumption of a right 
to common user arises from the fact 
that a wharf put to private use or 
used by the public in a proprietary 
capacity is erected opposite a street 
terminating in, but not extending be- 
yond, the shore_ road. Anderson 
Steamboat Co. v. King County, 146 P. 
855, 84 Wash. 375. (4) Agreement by 
wharf owner that two concerns might 
unload at opposite sides of wharf does 
not make wharf public. Kafline v. 
Brooklyn Eastern Dist. Terminal Co., 
168 N.Y.S. 120, 180 App.Div. 858 [aff 
126 N.B. 1912, 228 N.Y. 521]. (5) But 
its delineation and name on a map 
have no effect whatever in determin- 
ing whether a wharf is public or 
private. Palen v. Ocean City, 46 A. 
774, 64 N.J.Law 669. 


25. The James T. Furber, 
808, 810. 


[a] Right to use of wharf for such 
purposes is part of “wharfage.” Car- 
sanego v. Wheeler, 16 F. 248, 251. 


26. Beard v. Marine Lighterage Cor- 


129 FB, 


poration, 296 F. 146, 147; Woodruff 
v. Havemeyer, 12 N.E. 628, 106 N.Y. 
129, 27 N.Y.Wkly.Dig. 42; New York 


Dock Co. v. India Wharf Brewing Co., 
111 N.Y.S. 432, 434, 127 App.Div. 385. 


Mode and purpose of use see infra 


— 


A wharfinger 
who for hire receives merchandise on his wharf, e1- 


“Pier” generically means a support, and in its pre- 


is one 


§§ 23-25. 

[a] “Wharfage” not only includes 
mooring of vessels for loading and 
unloading cargo, but also for the pur- 
poses of protection and_ safety. 
Beard v. Marine Lighterage Corpora- 
tion, 296. F. 146, 147. 

27. Fees as tonnage tax see Com- 
merce § 162. 

28. Ouachita Packet Co. v. Aiken, 
7 S.Ct. 907, 121- U.S. 444, 449, 30 L. 


Ed. 976; Parkersburg, etc., Transp. 
Coy vi Parkersbure, 2 S:Ct. .732,. 107 
U.S. 691, 696, 27 L.Ed. 584; The Idle- 


wild;) 6458.5 603, 605,12); C. CAL. 3285 
The Brooklyn, 46 F. 132, 133; Sweeney 
v. Otis, 87 La.Ann. 520, 521; Woodruff 
v. Havemeyer, 12 N.E. 628, 106 N.Y. 
129, 27 N.Y.Wkly.Dig. 42; Blank v. 
Marine Basin Co., 165 N.Y.S. 8838, 884, 
178 App.Div. 666; New York Dock Co. 
v. India Wharf Brewing Co., 111 N.Y. 
S. 432, 434, 127 App.Div. 385 [aff 90 N. 
He 1162, 2096 Neva cdb 7) Hastorta avy. 
Kelly, 9 Daly (N.Y.) 403, 405; Marine 
Lighterage Corporation v. Lucken- 
bach S. S. Co., 248 N.Y.S. 71, 139 Misc. 
612; Adams v. John R. White & Son, 
94 A. 675, 38 R.I. 240. 


“Wharfage” in this sense generally 
see infra §§ 26-50. 


29. Wilkens vy. Trafikaktiebolaget 
Porneeabers Okelosund, 10 F.(2d) 129, 


30. Wilkens v. Trafikaktiebolaget 
Grangesberg Okelosund, supra; Tra- 
fikaktiebolaget Grangesberg Okelo- 
sund v. Wilkens, 4 F.(2d) 577, 581; 
Mayor, ete., of Baltimore y. Baltimore 
& Philadelphia Steamboat Co., 65 A. 
353, 358, 104 Md. 485. 


[a] Statement of rule.—The word 
“wharfage” is usually and ordinarily 
employed to designate the charge 
made for the use of a wharf for the 
purpose of loading or unloading 
freight on or from vessels lying by 
its side. The word is sometimes used 
Synonymously with ‘dockage’ or 
“moorage”’ to describe the charge 
made by the owner of a dock or basin 
for the privilege of allowing a vessel 
to lie there. Mayor, etc., of Baltimore 
v. Baltimore & Philadelphia Steam- 
boat Co., 65 A. 358, 358, 104 Md. 485. 


{b] “Dockage” distinguished. — 
“Wharfage”’ is the charge against 
merchandise for the use of a wharf, 
while “dockage” is a charge against 
vessels for the privilege of mooring 
to the wharves or in the slips. People 
v. Roberts, 28 P. 689, 92 Cal. 659, 664. 


31. The Little Charley, 31 F.(2d) 
120, 122; Old Dominion §. 


cise use, the absence or presence of water surround- 
ing it is immaterial,4® although its customary use is 


City of New York, 286 F. 155, 156 [aff 


286 F. 157]; The Wm. H. Brinsfield,. 
39 FE. 215, 219; The B. F. Woolsey, 16 
F. 418, 423; Langdon v. New York, 


93 N.Y. 129 [aff 28 Hun 158, 16 N.Y. 
Wkly.Dig. 289]. 


[a] Other definitions.—(1) ‘A toll 
or duty for the pitching or lodging 
of goods upon a wharf.’’ Wharf Case, 
3 Bland (Md.) 361, 372; Kusenberg 
v. Browne, 42 Pa. 173, 179. (2) “Mon- 
ey due, or money actually paid for 
the privilege of landing goods upon, 
or loading a vessel while moored, 
from a wharf.” The Gem, 10 F.Cas. 
No. 5,303, Brown Adm. 37. (3) “Mon- 
ey paid for landing goods at a wharf 
or quay, or taking goods into a boat 
and from thence.” Kusenberg v. 
Browne, supra. (4) “Money paid for 
landing goods on or loading them 
from a wharf.’’ Old Dominion S. S. 
Co. v. City of New York, 286 F. 155 
Laff 286 F. 157]. 


32. Sacramento v. The New World, 
4 Cal. 41, 44. 


33. Appointment 
Corporations § 1554. 


Care by, for navigators on public 
wharf see Municipal Corporations § 
1942 et seq. 


34. Teahan v. Industrial Accident 
Commission, 292 P. 120, 121, 210 Cal. 
342; Morse v. Steel, 86 P. 693, 694, 149 
Cal. 303; Chapman v. State, 104 Cal. 
690, 694, 38 P. 457, 48 Am.S.R. 158. 


35. M. & J. Tracy v. Marks, Liss- 
berger & Son, 283 F. 100 [rev 269 F. 
662]; National Union Bank of Read- 
ing v. Shearer, 74 A. 351, 353, 225 Pa. 
470, 17 Ann.Cas. 664; Rodgers v. 
Stophel, 32 Pa. 111, 118, 72 Am.D. 775. 


86. Monk v. Whittenbury, 2 B. & 
Ad. 484, 109 Reprint 1222. 


see Municipal 


37. See Seamen § 2. 

38. See Dock 19 C. J. p 380. See 
also Navigable Waters § 172. 

839. See Dockage 19 C.J. p 380. 

40. See Dry 18 C.J. p 817. 

41. See Dry 19°C.J. p 817. 

42. See Landing 35 C.J. p 935. + 

43. See Moorage 41 C.J. p 211. 

44. See Public § 50. 

45. See Quay 51 C.J. p 120. 

46. See Toll 62 C.J. p 1077. 

47. The Katherine, 30 T.L.R. 52. 


48. Chelsea Land & Improvement 
Co. va) Westcott, 72) 7A. 1007, “7b Neds 
Eq. 367; Terminal Coal Co. vy. Penn- 
sylvania R. Co., 139 A. 612, 291 Pa. 


De Convent dl Os. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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with respect to projections into navigable water.*® 
As thus used, a pier is a structure extending from 
the solid land out into the water to afford convenient 
passage for persons and property to and from vessels 
alongside of the pier;®® a projecting quay, wharf, 
or other landing-place;>+ a projecting wharf or 
landing-place.®? 


Public pier. A pier may be public or private,>* 
and a public pier has been held to constitute a part 
of the highway.54 


Slip is an opening between two pieces of land or 


wharves,®® or a small dock.5* Jn its application to 
structures and places for the accommodation of ves- 
sels, the word is said to be peculiar to New York;°7 
and to be used in two senses, that is, as designating 
the docks which form the intermediate space®* and 
also as designating the intermediate space formed by 
the docks.°® 


Wharfboat is a boat, moored to or at a bank of a 
river, used for a wharf.®° 


Wharf property may include boathouses, wharves, 
and sidewalks over tidal lands.* 


II. RIGHT TO CONSTRUCT AND MAINTAIN® 


[§ 5] A. In General. The basis of the right to 
erect a wharf is either in the ownership of the soil 
or the right of eminent domain.** In the absence of 
constitutional inhibition®‘ the state can build or aid 
others in building wharves for public use and in aid 
of trade or commerce;®® and, whatever the state 
ean do in this behalf, it can within certain limits dele- 
gate to a municipality and the officers thereof,®® as 
for instance county commissioners®* or dock 
boards®* and city dock departments.%° 


[§ 6] B. Grants, Franchises, and Privileges’°—1. 


49. Western Maryland Tidewater 
R. Co. v. City of Baltimore, 68 A. 6, 


ing between wharves or piers.”’ 
York vy. Rice, 4 E.D.Smith (N.Y.) 604, 


In General. Since the title to the soil under naviga- 
ble waters is in the sovereign,’! the privilege of 
erecting wharves to project into the stream is one 
which may be granted or withheld at the pleasure of 
the state,?? and being a franchise, the right cannot 
be exercised by an individual, except by a grant 
for that purpose by the sovereign power, or by pre- 
seription.‘* No particular, technical words are nee- 
essary to constitute a valid grant;*4* and a statutory 
requirement that a grant should specify the quantity 
of the land that might be used, has been held to be 


New [a] Control by courts.—Whether 


the public convenience requires the 


106 Md. 561; Chelsea Land & Imp. Co. 
v. Westcott, 72 A. 1007, 75 N.J.Ea. 
367; In re Water Front on North Riv- 
er in City of New York, 205 N.Y.S. 
56, 122 Misc. 863. See also Navigable 
Waters § 172. 

[a] Change in bulkhead line.— 
Piers are confined to navigable waters, 
and, on change in bulkhead line, so 
much of the structure as is within 
the line becomes part of land, and 
ceases to exist as pier. In re Water 
Front on North River in City of New 
York, 205 N.Y.S. 56, 122 Misc. 863. 


50. Seabright v. Allgor, 56 A. 287, 
69 N.J.Law 641, 644. 

{a] Structure not pier.—A struc- 
ture erected for ferry purposes, which 
was composed of rails or piles driven 
into the soil under water, and covered 
on the upper ends, to which it was 
fastened, by a horizontal flooring of 
plank, by which to reach ferry boats, 
extending to the bulkhead used for 
ferry purposes, and of rows of piles 
driven into such soil in front of such 
covered piles for the purpose of guid- 
ing and receiving the ferry boats, is 
notapier. Stevens v. Rhinelander, 28 
N.Y.Super. 285, 308. : 


51. Century D. [quot The Haxby, 
94 F. 1016; Western Maryland Tide- 
water R. Co. v. Baltimore, 68 A. 6, 106 
Md. 561, 570]; People v. New York & 
S. I. Ferry Co., 7 Hun 105, 108 [mod 68 
INS OTL. 


[a] Within this definition is in- 
cluded a structure erected by a ferry 
company which extends beyond the 
bulkhead line. People v. New York & 
Sse merry, CoO jvs) Eun CNY.) 105, 208 
[mod on other grounds 68 N.Y. 71]. 


52. Webster D. [quot People v. 
New York, etc., Ferry Co., 7 Hun (N. 
Y.) 105, 108 (mod 68 N.Y. 71)]. 


53. Borough of Seabright v. All- 
gor, 56 A. 287, 288, 69 N.J.Law 641. 


54, Radway v. Briggs, 37 N.Y. 256, 
4 Transcr.A. 98, 35 How.Pr. 422. 


55. Thompson v. New York, 11 N. 
Y. 115, 120 Laff 5 N.Y.Super. 487]; New 
York v. Scott, 1 Cai. (N.Y.) 543, 549. 


[a] Similar definition.—“An open- 


608. 

56. Thompson vy. New York, 11 N. 
Y. 115, 120 faff 5 N.Y.Super...487]. 

[a] “Lhe Montgomerie Charter 
speaks of ‘small docks or slips’ as if 
the two terms were synonymous.” 
Thompson v. New York, 11 N.Y. 115, 
120 [aff 5 N.Y.Super. 487]. 


57. Thompson v. New York, 5 N. 
Y.Super. 487, 498 [aff 11 N.Y. 115]. 


58. Thompson v. New York, 11 N. 
Y. 115, 120 [aff 5 N.Y.Super. 487]. 

59. Thompson:v. New York, supra. 

{a] “Most generally in the latter 
sense.”—-Thompson v. New York, 11 
N.Y. 115, 120 [aff 5 N.Y.Super. 487]. 

60. Webster New Int. D. 

[a] Not such a hboat.—A _ station- 
ary building of three floors, erected 
on piles, into which goods are un- 
loaded from boats, and which during 
low stages of the river is not reached 
by the water, is not a “wharfboat,” 
within Code (1906) § 3780, imposing 
a tax for the privilege of conducting 
a wharfboat, although the building 
serves the purposes of a wharfboat. 
Bluff City Ry. Co. v. Clarke, 49 So. 
177, 95 Miss. 689. 


61. Siebel v. Pleayl, 
798. 

62. Compelling construction see 
Mandamus § 388; Municipal Corpo- 
rations §§ 301, 302. 


63. Jeffersonville v. Louisville, 
ete., Steam Ferry Co., 27 Ind. 100, 89 
Am.D. 495. See Eminent Domain § 
61. 

Right of riparian owners to con- 
struct see Navigable Waters, § 172 
et seq. 

64. See constitutional provisions. 

65. City of Burlington yv. Central 
Vermont Ry. Co., 71 A. 826, 82 Vt. 5. 


66. Conradt v. Miller, 2 Alaska 433; 
Clark v. City of Los Angeles, 116 P. 
966, 969, 160 Cal. 317. See Municipal 
Corporations, § 2318. 


67. Chaney v. Commissioners of 
Anne Arundel County, 86 A. 1039, 119 


DTZ Naess 


Mad. 385. 


establishment of a public landing un- 
der statute, is left to the judgment 
of the county commissioners without 
control by the courts unless their ac- 
tion is purely arbitrary or induced by 
corruption or fraud. Chaney v. Com- 
missioners of Anne Arundel County, 
86 A. 1039, 119 Md. 385. 

68. Warriner v. Board of Com’rs 
of Port of New Orleans, 62 So. 157, 
132 La. 1098. 

69. People v. Baltimore, ete, R. 
‘O39 22. INV Be L02 63 iy Nore OF 

City dock department generally see 
Municipal Corporations § 1552 et seq. 


70. See also Navigable Waters §§ 
177-182. 
‘71. See Navigable Waters § 208. 
72. De Gruy v. Aiken, 9 So. 747, 43 


La.Ann. 798; New Orleans v. New Or- 
leans; Cte, “Re i@oy, W27e arAnneeaias 
Stevens v. Walker, 15 La.Ann. 577: 
Keyport, etc., Steamboat Co. v. Farm- 
ers’ Transp. Co., 18 N.J.Eq. 511; Kus- 
enberg v. Browne, 42 Pa. 173; Lincoln 
ace Volusia, 6 Pa.L.J. 469, 4 Pa.L. 


73. Cal.—City of Oakland v. E. K. 
Wood Lumber Co., 292 P. 1076, 211 
Cal. 16), (80) ALE Re 369s 


Conn.—State v. Sargent & Co., 45 
Conn. 358. 


Geet Pewee v. Walker, 15 La.Ann. 


N.Y.—Wiswall v: Hall, 3 Paige 313. 
Or.—Parker v. Taylor, 7 Or. 435. 


W.Va.—Ravenswood v. Flemings, 22 
W.Va. 52, 46 Am.R. 485. 


[a] Erection over tidelands, with- 
out license, constitutes an encroach- 
ment on the sovereignty of the state. 
City of Oakland v. E. K. Wood Lumber 
Go. 292) P1076, 211° Caly-16, S0lAcEaR: 


Prescription see infra § 8. 


ie Langdon v. New York, 93 N.Y. 
[a] Any words sufficiently indicat- 


ing the intention of the parties will 
operate as a valid grant. Langdon y. 
New York, 93 N.Y. 129. 
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directory only.75 A right granted by harbor com- 
missioners to use piers for docking vessels is a mere 
privilege or license.7® A grant of wharf rights does 
not include the right to receive vessels at each of its 
sides.™7 


Appurtenances included. Ordinarily the grant of 
a wharf right includes as appurtenant thereto a 
right of access over adjacent lands under water ;7® 
but it was held that the grant of the right to main- 
tain a pier will not confer any right of access from 
or over the lands which the city may at its pleasure 
cause to be filled in, although in such ease, as long 
as this territory is not filled in it serves the purpose 
of access to the pier, constituting merely a privilege 
by sufferance and not a legal right;’® and a dock 
company acquired no right to land included in a road 
leading to wharf and adjoining land under water by 
its act of incorporation.®° 


Exclusive privileges. The state may grant an ex- 
elusive privilege to an individual to erect and keep 
a public wharf,*! or to erect and maintain sheds by 
private persons on public piers.8? Exclusive ripa- 
rian rights do not attach, as a matter of course, to a 
grant of lands under water,** and, in the absence of 


75. City of Santa Cruz v. Southern | 21. 
PACwiye COnelLAGeE O02, Moo, Calamoss 

[a]. Thus the requirement of stat- 
ute that the grant of authority to 
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(2) However, a grant “for the 
purpose of promoting the commerce 
of the state, and for no other object 
or purpose whatsoever,” 


[§§ 6-7 


an express grant, and of any manifest intent to con- 
vey it, no exclusive right of wharfage passes.*# 


Revocability.8> <A legislative act may operate as 
a grant or as a revocable license according to the 
circumstances of the case;*® -and it is held that 
valid sovereign grants, once made, are inviolable,’* 
but that licenses are revocable®® if the statute relat- 
ing to revocation’® is complied with.®° 


Upon termination of franchise, the ownership of 
wharves may become vested in the public body.®? 


[§ 7] 2. Construction. Where the sovereign 
grants land under water, which cannot, in its nat- 
ural state, be subjected to any of the uses to which 
dry land may be devoted, such a rule of construction 
must be adopted as will render the grant effectual for 
some purpose.?? The purpose may be plainly ex- 
pressed in the grant, but if it is not, then the intent 
of the parties must be ascertained from the nature 
and situation of the land granted, and all the eir- 
cumstances surrounding the grant which may proper- 
ly be considered for the purpose of ascertaining such 
intent.°? Following these rules, many specific grants 
have been construed by the courts.°* Thus, a grant 


gs9. See statutory provisions, 


90. In re Pier Old No. 49, East 
River, in City of New York, 124 N.E. 


confers on | 448, 227 N.Y. 119; In re Water Front 


construct a wharf over tide lands 
shall specify the quantity of the land 
that may be used, is directory only, 
at least to the extent that failure to 
observe it in the ordinance making 
the grant will not, on collateral at- 
tack, make the grant void. City of 
Santa Cruz v. Southern Pac. R. Co., 
126 P. 362, 163 Cal. 538. 


76. Union Oil Co. of California v. 
Rideout, 177 P. 196, 38 Cal.App. 629. 


77. Wellington v. City of Cam- 
bridge, 100 N.E. 1096, 214 Mass. 35; 
Keyport, ete., Steamboat Co. v. Farm- 
ers’ Transp. Co., 18 N.J.Eq. 511; Un- 
ion Ferry Co. of New York and Brook- 
lyn vip Mairchild) 182 IN.Y.S. 225, 192 
App.Div. 639 [rev 176 N.Y.S. 251, 106 
Mise. 324]. 

[a] @hus a wharf owner’s right to 
lay vessels at his wharf is confined 
to the side lines of his property, and 
he has no right to have such vessels 
overlap the side lines, and occupy an 
adjoining wharf. Wellington v. City 
of Cambridge, 100 N.E. 1096, 214 Mass. 
"35. 

78. Matter of New York, 87 N.E. 
759, 193 N.Y. 503 [motion den 88 N.E. 
1125, 194 N.Y. 586]; Bedlow v. New 
York Floating Dry-Dock Co., 19 N.E. 
800, 112 N.Y. .263, 2 L.R.A, 629; Wil- 
liams v. New York, 11 N.E. 829, 105 N. 
Y. 419, 27 N.Y.Wkly.Dig. 28; Langdon 
v. New York, 93 N.Y. 129. 


79. Matter of New York, 87 N.EB. 
759, 193 N.Y. 503 [motion den 88 N.E. 
1125, 194 N.Y. 586]. 


80. Quinlan v. Borough of Fair 
Haven, 131 A. 870, 102 N.J.Law 443. 


81. Martin v. O’Brien, 34 Miss. 21. 


[a] Rule as to exclusive privilege. 
—(1) The right of the owners of 
Jands bounded by the sea extends only 
to the high water mark, and all 
shores below high water belong to 
the state as trustee for the benefit 
of the public, and the state has the 
right to grant an exclusive privilege 
to an individual to erect and keep a 
public wharf on the sea adjoining 
his lands. Martin v. O’Brien, 34 Miss. 


the riparian owner no exclusive right 
to the use of the dock, but the use 
for commercial purposes is open to 
the public on the payment of proper 
compensation therefor. Thousand 
Island Steamboat Co. v. Visger, 71 
IN 764,179 N.Y. 206; Harper ov. 
Williams, 18 N.E. 77, 110 N.Y. 260. 


82. Peo. v. Baltimore, etc., R. Co., 
22 Nee. L026) PLT Ney. 250: 


83. Turner v. People’s Ferry Co., 
PAL IOEL GX), 


84 Turner v. People’s Ferry Co., 
supra. 
85. 
182. 
86. Bradford v. McQuesten, 64 N. 
E. 688, 182 Mass. 80; Fitchburg R. 
Covva. Boston, sete,. Ria Con. 3 Cush? 
(Mass.) 58; Wescott v. American 
Creosoting Co., 97 A. 493, 86 N.J.Eq. 
104 [aff 100 A. 1071, 87 N.J.Eq. 357]; 

Langdon v. New York, 93 N.Y. 129. 
87. Langdon v. New York, supra. 
[a] Statement of rule-—When val- 

id sovereign grants are once maade, 

they are inviolable, and the property 
granted can be resumed by the state, 
when needed for public use, only upon 
making compensation. Langdon vy. 
New York, 93 N.Y. 129. 


88. In re Pier Old No. 49, East 
River, in City of New York, 124 N.B. 
148, 227 N.Y. 119; In re Water Front 
on North River in City of New York, 
205 N.Y.S. 56, 122 Misc. 863. 


[a] Pier sheds.—(1) A pier shed- 
ding license on permit granted in 
1879, pursuant to statute, “during the 
pleasure of this board,’’ held, in view 
of statute creating the department of 
docks, to be revocable. In re Pier 
Old No. 49, Hast River, in City of New 
York, 124 N.H. 148, 227 N.Y. 119. (2) 
Greater New York Charter, § 844, 
providing that license to inclose pier 
may bé revoked, is applicable to pre- 
scriptive right to maintain shed on 
pier, notwithstanding L. (1901) c 466. 
In re Water Front on North River in 
City of New York, 205 N.Y.S. 56, 122 
Misc. 863. 


See also Navigable Waters § 


on North River in City of New York, 
205 N.Y.S. 56, 122 Misc. 863. 


[a] WNotice.—(1) A pier shedding 
permit held not properly revoked, be- 
cause of lack of notice required by 
Greater New York Charter § 844. In 
re Pier Old No. 49, East River, in 
City of New York, 124 N.E. 148, 227 
N.Y. 119. (2) Under Greater New 
York Charter, § 844, providing that 
license to inclose pier may be re- 
voked after due hearing, notice of 
hearing is necessary, and notice to 
lessee in possession, but not to own- 
er, was not sufficient, where action 
was taken on owner’s default in ap- 
pearance, In re Water Front on 
North River in City of New York, 205 
INDY San On eign VIS Comte Gide 

[b] In Massachusetts the legis- 
lature has authority to discontinue a 
public landing place, a town having 
no power of discontinuance. Com. y. 
Tucker, 2 Pick. (Mass.) 44. 


91. City of Los Angeles y. Pacific 
Coast S. S. Co., 187) Be 7399 45 eGare 
App. 15. 


[a] Statute provides for the grant 
of franchises to persons for the pur- 
pose of maintaining wharves on sub- 
merged land for a term only of twen- 
ty years, and empowers the board of 
Supervisors to provide that the own- 
ership of the wharves erected should, 
upon the termination of the franchis- 
es, become vested in the public body 
which is the owner, and which would 
then become entitled to the possession 
of the lands. City of Los Angeles v. 
Pacific Coast S. S. Co., 187 P. 739, 45 
Cal.App. 15. 


oot Langdon v. New York, 93 N.Y. 
93. Rush v. Jackson, 24 Cal. 308; 


Langdon v. New York, 93 N.Y. 129. 
See also cases infra this section. 


94. U.S.—Buck v. Post, 39 F. 249. 


Ala.—Murphy v. Montgomery, 11 
Ala. 586. 


Cal.—Rush v. Jackson, 24 Cal. 308. 


La.—EHager, Ellerman & Co. v. New 
Orleans, 36 La.Ann. 933. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of wharfage has been held to confer no proprietary 
rights in the soil.°° An ordinance understood by 
all parties as granting the right to build and main- 
tain a wharf was given a liberal interpretation to 
that effect.°° A provision of a permit should not be 
interpreted to nullify it.97 


[§ 8] C. Prescription or Adverse Possession.?® 
Title to a wharf may be obtained by prescription or 
adverse possession,®® but not so where the occupa- 
tion and use thereof constitute a publie nuisance.t 
To initiate an adverse holding the possession must 
be hostile,? and not by one in such a relationship as 
landlord and tenant.* There should be proof of 
knowledge by or notice to the owner of an adverse 
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claim and enjoyment to establish title by prescrip- 
tion against him;* the receipt of wharfage will not 
of itself authorize the presumption of knowledge.’ 
Possession of a wharf, under color and with claim 
of title, is sufficient to put another claimant upon 
proof of a better title, or at least of an equal right, 
with the person in possession.® Proof of a right to 
unload a vessel at a wharf is not proof of title to 
the wharf, and proof of the claim and exercise of 
such right is not proof of possession of the wharf, 
or that a tenant holds the wharf under the claim- 
ant,’ the right to unload at a wharf being consistent 
with title in another.® 


III. TRANSFER OF WHARF RIGHTS BY OWNERS 


[§ 9] A. In General. As is the case with other 
property,® wharves and wharfage rights may be dis- 
posed of or transferred.?° 


[§ 10] B. Assignment. A license to construct a 
dock on state land is assignable, subject only to the 
right of the state to revoke the license.'! 


[§ 11] ©. Lease'?—1. In General. Wharves 


may be leased,?* but the leasing thereof is generally 
regulated by statute,t* and ordinarily, public areas 
cannot be leased for private purposes.'® The lease 
itself is merely a letting of the franchise of wharf- 
age; no property in, or right to, the wharf itself, 
passes to the lessee,1® although the beneficial use 
of all the lessor’s rights and privileges in the demised 
premises and of the easements conneeted therewith 


Linthicum v. Ray, 9 Wall. (U. 


Md.—Hazlehurst v. Baltimore, 37 
Md. 199. 


Mass.—Wellington v. City of Cam- 


bridge, 100 N.E. 1096, 214 Mass. 35; 
Fitehburg R. Co. v. Boston, etc., R. 
Coo) Cush, 53; 


N.Y.—Matter of New York, 87 N.E. 
759, 193 N.Y. 503 [motion den 88 N.E. 
1125, 194 N.Y. 586]; New York v. 
Law, 26 N.E. 471, 125 N.Y. 380; Harp- 
er v. Williams, 18 N.E. Lite 110 N.Y. 
260; Matter of New York, 69 N.Y.S. 
742, 59 App.Div. 603 [aff 60 N.E. 1116, 
167 N.Y. 627]; Boreel v. New York, 
4 N.Y.Super. 552. 


95. Murphy v. Montgomery, 11 Ala. 
586. 


96. City of Santa Cruz v. South- 
on Pac!) R.. Co:;. 126. P. 362, 163: Cal. 
538. 


[a] Liberal construction.—An 
ordinance granting a franchise to con- 
struct and maintain a railroad along 
an avenue to and on the wharf of 
the grantee, to be constructed at or 
near the foot of the avenue, having 
Obviously been understood by all the 
parties as granting the right to build 
and maintain such wharf, having been 
so acted on without opposition, and 
being in furtherance of the paramount 
public use of navigation, will be giv- 
en a liberal interpretation to that ef- 
fect, including the making of connec- 

‘tion between the avenue as then ex- 
isting and the proposed wharf. City 
of Santa Cruz v. Southern Pac. R. Co., 
126 P. 362, 163 Cal. 538. 


97. Rocky Point Oyster Co. v. 
Standard Oil Co. of New York, 265 F. 
379. 


[a] Thus a provision of a permit 
granted by harbor commissioners for 
the construction of a wharf to a new 
harbor line embracing plaintiff’s oy- 
ster beds, that nothing therein should 
be construed to impair the legal 
rights of any person, could not be 
interpreted to nullify the permit or 
abridge the paramount right to im- 
prove navigation facilities by con- 
struction of the wharf. Rocky Point 
Oyster Co. v. Standard Oil Co. of New 
Monks, 265) GH. 379: 


98. Generally see Adverse 
[68 Cc. J.—8] 


Pos- 


eeeeen 2C.J. p 37; Easements 19 C.J. x 6. 


p 85 


99. Burke v. Trabue’s Ex’x, 126 S. 
W. 125, 137 Ky. 580; Nichols v. Bos- 
ton, 98 Mass. 39, 93 Am.D. 132; Bed- 


low v. New York Floating Dry-Dock 
Co,,.1 9 NS 8005 112 N.Y. 263.2) LRA. 
629; Bell v. New York, 79 N.Y.S. 347, 
77 App.Div. 437; Timpson v. New 
York, 39 N.Y.S. 248, 5 App.Div. 424; 
Bown v. Kavanagh, 4 Newfoundl. 413. 


[a] Easement for wharf purposes 
may be acquired by long continued, 
uninterrupted use. Burke v. Trabue’s 
Ex’x, 126 S.W. 125, 1387 Ky. 580. 


[b] In Newfoundland one, who 
erects a wharf under and over the wa- 
ters of a harbor and occupies the soil 
and water exclusively and adversely 
for over forty years, acquires a right 
to such soil and water easement as 
against the crown, and they become 
the private property of the occupant; 
and a like occupancy of twenty years 
would suffice to bar the rights of a 
subject. Bowm v. Kavanagh, 4 New- 
foundl. 413. 


1. Knickerbocker Ice Co. v. Forty- 
Second sS Usa ete. neve COL, an OumING ee 
838, 39 Misc. 27 [aff 83 N.Y.S. 469, 
85 ‘App.Div. 530 (aff 68 N.E. 864, 176 
N.Y. 408, rearg den 69 N.E, 1125, 177 
N.Y... 52/8) J: 


2. Bedlow v. New York Floating 
Dry-Dock Co., 19 N.E. 800, 112 N.Y. 
263, 2 L.R.A. 629. 


3. Bedlow v. New York Floating 
Dry-Dock Co., supra. 


[a] Requisites of adverse holding 
by tenant.—Where the relation of 
landlord and tenant has once been 
established, the possession of the ten- 
ant and of his grantee is that of the 
landlord, and not. hostile or adverse. 
To initiate an adverse holding, the 
tenant must surrender possession to 
the landlord, or do something that is 
equivalent, and bring home to the 
landlord knowledge of the adverse 
claim. Bedlow v. New York Floating 
Dry-Dock Co., 19 N.E. 800, 112 N.Y. 
263, 2: R.A. 629. 


4 Thompson v. New York, 11 N.Y. 
ath Uisy 


5. Thompson v. New York, supra. 


) 241, 19 Lid. 657- 


7. Kipp v. Den ex dem. Van Blar- 
com, 24 N.J.Law 854. 


& Kipp v. Den ex dem: Van Blar- 
com, supra. 


9. See Property § 60 et seq. 
10. See infra §§ 10-16. 
iicense to use wharf see infra § 21. 


Wharfage as subject to dower see 
Dower § 35 note 63 [a]. 


Wharfage rights as property see 
Navigable Waters § 173. 


11. Ziegele v. Richelieu, etc., Nav. 
Co., 38 N-Y.S. 1022, 3 -App.Div. 77. 


12. Power of municipality to lease 
eeu eunilpol Corporations §§ 2102, 


13. Treadgold v. Willard, 160 P. 
803, 81 Or. 658. See also cases infra 
this section and §§ 14, 15. 


[a] Wharf resting on piles driven 
into mud flats was a part of the real- 
ty, which could be held under lease; 
so that taking possession of any part 
thereof under an agreement of lease 
created the relation of landlord and 
tenant. sLrcadeold v. Willard, 160 P. 
808, 81 Or. 65 


14. See constitutional and statu- 
tory provisions. 


15. Hamilton vy. Portland State 
PierySite: Dist. 1125 Al 836 120n ate, 
15; State v. Savidge, 258 P. Ly-3, 144 
Wash. 302. 


[a] Validity of statute—A stat- 
ute empowering the directors of the 
port of Portland to lease the wharves 
constructed under that act under such 
covenants and conditions as they may 
prescribe, clearly purports to author- 
ize leasing for private as well as for 
public uses, and is unconstitutional 
in so far as it authorizes such leasing 
for private purposes. Hamilton v. 
Portland State Pier Site Dist., 112 A. 
836, 120 Me. 15. 


16. New York Pilot Com’rs v. 
Clark, 33 N.Y. 251; Taylor v. Beebe, 
26 N.Y.Super. 262; Sydney Harbour 
Trust Com’rs v. Harriott, 32 Austr. 


C.L.R. 53. 


208 [68 C.J.] 


passes to the lessee for the term provided for.'? 
To create a lease of a wharf no particular words are 
necessary provided the intention of the parties is 
clear.t§ 


Construction. General rules’® are applicable in 
the construction of leases of wharves.?° The inten- 
tion of the parties at the time the lease was executed 
and delivered as to what was included in it must 
govern;*! and that intention must be discovered 
from the language employed in the instrument itself, 
considered in the light of surrounding cireumstance- 
es.?? 


[§ 12] 2. Rights and Liabilities of Lessor. A 
lessor may reserve the right to charge wharfage 
against vessels not owned or chartered by the les- 
see,”> but he cannot violate the conditions upon 
which his own authority was granted.24 The lease 
does not always warrant the condition of the wharf?® 
or that it is fit for the purpose for which it is hir- 
ed.?® The wharf proprietor does not lose the right 
to unobstructed access to navigable water by a les- 
see’s permissive erection of a pier;?” and in such 
ease, the lessee must bear the cost and burden of re- 
moval and restoration at the termination of the 
lease.?® A provision that the lessor, at the expira- 
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tion of the lease, should buy “machinery and appara- 
tus” placed on the premises with his consent, includ- 
ed appliances and structures of a permanent char- 
acter.2® Under an ordinance imposing upon a pier 
owner the duty to provide fire extinguishers, the 
lessor is liable for such equipment, although the 
lessee is compelled to install it.?° 


Tenant’s breach of covenant. The measure of the 
landlord’s damages for a tenant’s breach of a cove- 
nant to put and to maintain a wharf in good condi- 
tion was the difference in value at the time the ten- 
ant surrendered possession and the time he took pos- 
session,*! not the cost of reconstructing the pier.*? 


Retaking of possession. A lessor is justified in 
some cases in retaking possession under a lease, for 
Jessee’s violation of its terms,** as for instance, 
where the lessee permits a vessel carrying explo- 
sives to lie at the pier.24 ~*~ 


Abandonment by lessee. Upon an abandonment 
by the lessee, the right to the possession of the 
wharf, and to its earnings will revert to the owner.®® 


[§ 13] 3. Rights and Liabilities of Lessee—a. In 
General. The rights and liabilities of the lessee de- 
pend upon a proper construction of the lease.2° He 


17. Bedlow v. New York Floating 
Dry-Dock, 19 N.E. 800, 112 N.Y. 263, 
2 L.R.A. 629. 


18. Viaux v. John T. Scully Foun- 
dation Co., 142 N.E. 81, 247 Mass. 
296; People v. Kelsey, 38 Barb. (N.Y.) 
269, 14 Abb.Pr. 372. 


[a] Tilustrations.—(1) An agree- 
ment to construct a wharf, to be oc- 
ecupied, when finished, by the grantee 
at a stipulated rent, accompanied by 
words of present demise, operates as 
a lease. People v. Kelsey, 38 Barb 
CNGY)) -269)) 14" AbbePr: 372) ~9(2)) A 
letter, stating that addressee might 
occupy part of writer’s wharf for 
the storage of sand and gravel or oth- 
er building material for four months 
from date for a rental of one hundred 
fifty dollars a month, payable in ad- 
vance on the list day of each month, 
and answer thereto, accepting “the 
terms of the same for rental of your 
wharf,” was held to constitute a lease. 
Viaux v. John T. Scully Foundation 
Co., 142 N.H. 81, 247 Mass. 296. 


19. See Landlord and Tenant §§ 
460-480. 


20. See cases 
and §§ 12-15. 


Oe Davis owe Atking, 9) “Cush, 
(Mass.) 13; Hancox v. Jaques, 10 N.Y. 


infra this section 


347; People v. Kelsey, 38 Barb. (N. 
Yov2 09, 014 A DDser oes, Dunisy vv. 
Grandy, 12. Gratt. + i(638. Van). L095 


Brown v. Carkeek, 44 P. 887, 14 Wash. 
443. 


22. Hancox v. Jaques, ae ING Amos Ls 
7 


Brown v. Carkeek, 44 P. 887, 14 Wash. 
443, 
[a] Particular leases,—(1) Where 


a person lets a dock for the purpose 
of unloading boats, charging so much 
for each boatload, and there is no sug- 
gestion at the time of the letting 
that any one else has any interest 
in the dock or that only the part actu- 
ally owned by the one So letting it is 
to be used, the licensee has a right 
under the circumstances to assume 
that his privilege extends to the use 
of the whole dock in the customary 
way. Thomas v. Henges, 30 N.E. 
238, 181 N.Y. 453. (2) A lease, from 
the owner of a pier and bulkhead 'to 


a ferry company having a terminal in 
the adjoining slip, was held, in view 
of the parties’ rights, to be only of 
so much of the pier and bulkhead as 
was necessary to secure the ferry 
rack and bridge, and not to include 
as a separate element the right to use 
and occupy the waters of the slip, 
in which the pier owner had no prop- 
erty rights. Union Ferry Co. of New 
York and Brooklyn v. Fairchild, 182 


NeyiS.) 25,9191 | App. Div.) 639 ~Erev 
176 N.Y.S. 251, 106 Misc. 324]. 
23. New York Dock Co. v. The 


Southern Cross, 46 S.Ct. 489, 271 U.S. 
676, 70 L.Ed. 1146; Bush Terminal 
Co. .v. The Allan, 46 S.Ct. 489, 271 
U.S. 676, 70 L.Ed. 1146; New York 
Dock Co. v. The Leviathan, 46 S.Ct. 
488, 271 U.S. 676, 70 L.Ed. 1146; The 
M. lL. C. No. 10,,10 F.(2d) 699 [cert 
merits S.Ct. 488, 271 U.S. 675, 70 L.Ed. 


24. Atty.-Gen. v. Plymouth Cor- 
poration, 100 L.T.Rep.N.S. 742, 25 T. 
ieee sy 


{a] Provision against business of 
wharfinger not violated.—In 1896 the 
defendants by a private Act were em- 
powered to construct and maintain a 
wharf wall and embankment nine 
hundred feet in length, but it was pro- 
vided that the defendants should not 
carry on or permit to be carried on 
upon the said wharf wall and em- 
bankment the business of wharfingers 
or warehousemen, They subsequent- 
ly constructed a wharf wall and em- 
bankment, but only six hundred feet 
in length, there being an old quay 
called Moore’s Wharf occupying the 
remaining three hundred feet. There- 
after the defendants granted a. lease 
to one V, a timber merchant, of a 
part of their land with the use of 
their wharf for the purpose of load- 
ing or unloading from or to craft 
timber to be dealt with by him as a 
timber merchant and not as a whar- 
finger, free of all dues or charges 
whatsoever. V paid an enhanced 
rent by reason of there being let to 
him with the land the right to use 
the wharf free of all dues, and on 
three occasions he had exercised this 
right for the purposes of his business, 


having had three barges unloaded at 
Moore’s Wharf. It was held that the 
defendants had not by letting the land 
to V on the terms above stated car- 
ried on or permitted to be carried on 
the business of wharfingers. Atty.- 
Gen. v. Plymouth Corporation, 100 L. 
TaRep. N'S.2742, 2b TEER ALS: 


25. Viaux v. John T. Scully Foun- 
ie Co.,- 142° NE: 812-247 “Masse 


26. Viaux v. John T. ScuJly Foun- 
dation Co., supra. 

27. Baltimore & Philadelphia 
Steamboat Co. v. Ministers and Trus- 
tees of Starr Methodist Protestant 
Church in Baltimore City, 130 A. 46, 
149 Md. 163. 


28. Baltimore & Philadelphia 
Steamboat Co. v. Ministers and Trus- 
tees of Starr Methodist Protestant 
Church in Baltimore City, supra. 


29. Great Northern Ry. Co. v. Phil- 
adelphia & Reading Coal & Iron Co., 
242 F. 799, 155 C.C.A. 387. 

30. People ex rel. Pennsylvania R. 
Co. v. Leo, 188 N.Y.S. 226, 196 App. 
578] 426 [aff 183 N.Y.S. 597, 112 Misc. 

31. City of New York v. McCar- 
thy, 157 N.Y.S. 711, 171 App.Div. 56i- 

32. City of New York v. McCar- 
thy, supra. 

33. Peirce v. New York Dock Co., 
255 EF. 165. 


34. Peirce v. New York Dock Co., 
supra. 
35. Bogart v. Sound Motor Co., 134 


P. 468, 74 Wash. 679. 


36. Peirce v. New York Dock Co., 
265 F. 148; Haley v. American Agri- 
cultural Chemical Co., 66 A. 559, 217 
Pa. 354, 78 A. 557, 224 Pa. 316. See al- 
so cases infra this section. 


[a] Lease construed.—(1) In a 
provision of a lease of a pier that. 
lessee should not land nor store on 
said premises any dynamite or high 
explosive, ‘“‘said premises,” construed 
in connection with other provisions, 
were held to mean the pier, and not 
to include the waters of the adjacent 
slip. Peirce v. New York: Dock Co., 


265 F. 148. (2) Lease of wharf and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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may become entitled only to the wharfage, without 
acquiring any exclusive right to possession.?7 He 
cannot interfere with the public use of the pier for 
purposes of navigation.*® A lease of a pier in- 
cludes its appurtenances,?® such as the right to tie 
vessels thereto,*? and to a sufficient channel.41 A 
lessee’s property rights are not lost because their ex- 
ercise may be inexpedient or unnecessary for a 
time.*2, Furthermore, it is held that the beneficial 
use and enjoyment of all the rights and privileges 
possessed by the lessor in the demised premises for 
the term provided for passes to the lessee;#? that he 
thereby acquires the right, not only to the use and 
enjoyment of the premises demised, and of all ease- 
ments connected therewith,** but also the right to 
adapt the premises to the purpose of securing the 
most profitable use of them not inconsistent with 
the terms of the lease,*® and that the lessor has no 
right or power of interference therewith.** The les- 
see cannot be required to pay charges required by 
law to be paid by the pier owner,*’ but he may be lia- 
ble for damage to the lessee of another part of the 
dock, if he is responsible therefor.4® If, on termi- 
nating the lease, the tenant leaves rubbish upon the 


pier under construction and inden- 
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premises, he will be liable for any damages occasion- 
ed thereby;*® but such act does not amount to a 
continued use and occupation of the estate.°° 


Renewal of lease. The holding over by lessee aft- 
er expiration of the lease, and the continued pay- 
ment of rent, created a tenancy from year to year,°* 
but was not a renewal or extension of the lease.°” 


Subletting. An agreement to allow a steamboat 
owner to use a lessee’s facilities to repair his steam- 
boat was not a subletting in violation of the lease.°? 


Relief from forfeiture. Equity will not relieve 
against a forfeiture arising from breach of covenant, 
where there cannot be just compensation decreed for 
the breach.*+ 


Tenant’s claims as to title. A lessee, retaining 
rights secured by the lease, is estopped from con- 
troverting his landlord’s title,°> and his exercise of 
a wharfing-out privilege could not ripen into ad- 
verse title.°® 


[§ 14] b. Maintenance and Repair. A lease of a 
wharf often requires the lessee to maintain it®? or 
keep it in repair,°® or to make good any damage from 
the occupation,®® and in such ease, the lessee’s lia- 


51. Edward Hines Lumber Co. v. 


tures of extension, construed as one 
instrument, was held to imply that 
lessee was to have all that was nec- 
essary to enjoyment of leasehold in 
so far as lessor had power to give 
it, and to give lessee all rights to 
dock and lay vessels which lessor 
could have exercised. Philadelphia 
& Reading Coal &‘Iron Co. v. Salem 
Terminal Corporation, 148 N.E. 444, 
252 Mass. 439. 


me Pitogs Com rs. ve Clark, nsseNey. 
it 


Sipe to wharfage fees see infra 
30. 


eat Pilot Com as) vy, Clark, (33) pN. 

39. Peirce v. New York Dock Co., 
255 EF. 165. 

40. Peirce v. New York Dock Co., 
supra. 

41. Philadelphia & Reading Coal & 


Iron Co. v. Salem Terminal Corpora- 
tion, 152 N.E. 61, 256 Mass. 95; Phil- 
adelphia & Reading Coal & Iron Co. 
v. Salem Terminal Corporation, 148 
N.E. 444, 252 Mass. 439. 


42. Philadelphia & Reading Coal 
& Iron Co. v. Salem Terminal Corpo- 
ration, supra. 


43. Philadelphia, etc., Coal, ete., 
Co. v. New York, 21 F. 97; Bedlow v. 
New York Floating Dry-Dock Co., 19 
N.E. 800, 112 N.Y. 263, 2 LRA. 629; 


[a] essee’s rights subject to 
terms of grant to lessor.—A lessee is 
charged with full notice of the terms 
of a grant of the leased premises to 
his lessor, and his rights are sub- 
ject to those terms, unless subse- 
quently released or extinguished. 
Philadelphia, etc., Coal, etc., Co. v. 
New York, 21 F. 97. 


\ 44. Bedlow v. New York Floating 
Dry-Dock Co., 19 N.E. 800, 112 N.Y. 
263, 2 L.R.A. 629. 


45. Bedlow v. New York Floating 
Dry-Dock Co., supra. 


[a] For example (1) he can law- 
fully make new erections upon _ the 
lands demised, or additions to those 
already there. He can extend and 
improve the wharf so as to increase 
the facilities, or build a pier attach- 
ed thereto, provided he obtains con- 
sent of the city therefor, and occupy 


his tenancy, and if it is a fixture for 
trade purposes, and does not consti- 
tute waste, he can tear it down and 
remove it at any time before the ex- 
piration of his term, provided he sur- 
renders the premises in aS good con- 
dition as they were when originally 
leased. Bedlow v. New York Float- 
ing Dry-Dock Co., 19 N.E. 800, 112 N. 
Y. 263, 2 L.R.A. 629. (2) However, a 
lessee of wharf rights upon navigable 
waters in New York harbor cannot, 
as against his lessor, during the ex- 
istence of the lease acquire an abso- 
lute right to occupy by a permanent 
structure the waters in front of such 
wharf to the destruction of its value 
and usefulness, without the consent 
and in defiance of the will of the les- 
sor. Bedlow v. New York Floating 
Dry-Dock Co., supra. (3) And the 
erection and retention of such pier by 
the lessee after the expiration of the 
tenancy is a breach of the contract to 
surrender the premises in good con- 
dition. Bedlow v. New York Floating 
Dry-Dock Co., supra. 


46. Bedlow v. New York Floating 
Dry-Dock Co., 19 N.E. 800, 112 N.Y. 
2638,--a0 la, ReAn (629% 


[a] Covenants of quiet enjoyment 
(1) in a lease of a wharf preclude 
the lessor from entering upon the de- 
mised premises during the term for 
the purpose of making erections or al- 
terations thereon which would impair 
or interfere with the full enjoyment 
by the lessee (Bedlow v. New York 
Floating Dry-Dock Co., 19 N.E. 800, 
112) Ni Y. 263, 12, Lik: A. 629), (2) and 
preclude the lessor from preventing 
the lessee from erecting any struc- 
tures thereon which would conduce to 
the more profitable employment of the 
premises during the existence of the 
tenancy, where the tenants deem it 
desirable to build and acquire author- 
ity from. the municipality to do so 
(Bedlow v. New York Floating Dry- 
Dock Co., supra). 


47. Haley v. American Agr. Chem- 
ical Co., 73 Awb57, 224/Pa. 316. 


48. Pacific Grocery Co. v. James 
Griffiths & Sons, 191 P. 785, 112 Wash. 
285. 


49. 
50. 


Wilson vy. Prescott, 62 Me. 115. 
Wilson v. Prescott, supra. 


American Car & Foundry Co., 262 F. 
hot *\ieert. den! 2400S. Ctiy 179) 254 wins. 
557, 64 L.Ed. 413]. 

52. Edward Hines Lumber Co. v. 
American Car & Foundry Co., supra. 


53. Higgins Lumber & Export Co. 
v. Drackett, 125 So. 322, 12 La.App. 
70. ‘ 

54. Peirce v. New York Dock Co., 
265 EF. 148. 

55. Treadgold v. Willard, 160 P. 
803, 81 Or. 658. 


[a] What constitutes occupancy 
of leased wharf.—Where lessee of 
wharfage rights, when notified his 
landlord’s title was in litigation, tied 
raft on which he unloaded passen- 
gers and freight to another wharf, 
but it constantly rested against leas- 
ed wharf, to which it was attached 
by gangplank, such lessee occupied 
the leased wharf. Treadgold v. Wil- 
lard, 160 °P: 803, 81 Or.- 658: 


56. City of Oakland v. Wheeler, 
168 P. 23, 34 Cal.App. 442. 


57. See Chambers v. North River 
Line, 102 S.H. 198, 179 N.C. 199. 


[a] “Maintain”? means practically 
the same thing as “repair,” which 
means to restore to a sound or good 
state after decay, injury, dilapidation, 
or partial destruction. Chambers v. 
North River Line, 102 S.E. 198, 179 
INC eso oe 


{[b] Duty to rebuild.—Lease of 
wharf requiring lessee to ‘‘maintain 
the said wharf in its present condi- 
tion during the continuance of this 
lease’ was held to obligate lessee to 
rebuild portion of wharf destroyed 
by breaking up of ice through no neg- 
ligence of lessee. Chambers v. North 


ace ine, 102) \SsBy 980 OmeN ee 
58. See City of New York v. Mc- 


Carthy nls INSYaSa al. iyeAto oe ive 
561; Thistle v. Union Forwarding, 
evs, CO:9 29) Ui CCP (Ont) KG. 


59. See Viaux v. John T. Scully 
Pen eeUoN Co., 142 N.E. 81, 247 Mass. 


[a] Cause of damage.—Under a 
lease of part of wharf for storage 
of sand and gravel, requiring dam- 
age from the occupation to be made 
good, it was not necessary that pres- 
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bility is not limited to repairs easily made.®° It has 
beer held, however, that the lessee was under ne 
obligation to reconstruet and rebuild levees and 
bulkheads destroyed by a storm of extraordinary 
yiolence.*+ 


[§ 15] c. Rent.*? The lessee of a wharf is lia- 
ble for the rent expressly agreed to be paid,®* and 
the construction of the agreement by the parties 
may be considered in determining the amount due.®* 
It has even been held that the agreed rent must be 
paid although the premises were destroyed before en- 
try under the lease,®> or subsequently became use- 
less for the purpose for which they were hired,®® but 
there is no liability for rent aceruing after the pas- 
sage of an ordinance which prevents lessees from 
using the leased pier.°? If a lessee continues to use 
the wharf after the termination of the lease, he re- 
mains liable for the value of such use,®* and this 
value is determined by the rental stipulated for a 
like period in the lease.°® One who is let into pos- 
session under a contract to take a lease, but violates 
his agreement, must account, under an implied con- 
tract, for the wharfage received.’° 
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Where the lessor made a deduction from the rent for 
the use of a part of the rented space, the lessee was 
not entitled to eredit for rent collected by the lessor 
from a third party for the use of such space.7? 


[§ 16] D. Sale and Conveyance.’* A wharf 
right being a property right*° is the subject of sale,’® 
and therefore it may also be the subject of reserva- 
tion.’7 In the sale of a wharf the law imputes to a 
purchaser knowledge of all facts appearing at the 
time of his purchase upon the paper or record evi- 
dence of title which it was necessary for him to in- 
spect to ase¢ertain its sufficienecy.7*> The right to 
wharfage wiil pass as an incident to a pier sold on a 
tax sale.*? : 


Construction. Where the terms of a contract for 
the sale of a wharf are expressed, they must control 
its censtruction.*° However, where they are not 
thus expressed, the construction will be controlled 
by the use and condition of the property at the time 
of sale, and certain implications or presumptions 
of law arising thereon.** Thus, flats necessary to the 
use of a wharf, and usually occupied with it, may 
Such implications or 


Defenses to actions for rent. 
defense to an 


in conformity 


ence of the sand and gravel be the 
predominating cause of the damage; 
it being enough to establish liabil- 
ity to show that the acts of the de- 
fendant were a concurring cause. 
Viaux v. John T. Scully Foundation 
Co., 142 N.E. 81, 247 Mass. 296. 

60. City of New York v. McCar- 
Liye eNI Yds. OL, bth App Din. 5 63 
Chambers v. North River Line, 102 
S.E. 4198, 179 N.C. 199. 


[a] Statement of rule.—Liability 
of lessee, who agreed to “put, main- 
tain, and keep wharf property 
in good and sufficient repair .. . 
at his expense,’ was not limited to 
repairs easily made, but required all 
necessary repairs, and delivery of the 
wharf at the end of the term in us- 
able condition. City of New York v. 


MeCarthy, lot) NiY.s.) til, 271 Ap: 
Div. 561. 
[b] Application of rule.—The de- 


struction of a portion of rented wharf 
making wharf useless without re- 
pairs, though not the fault of lessee, 
did not release lessee from lease ob- 
ligating him “to maintain the said 
wharf in its present condition during 
the continuance of this _ lease.” 
Chambers v. North River Line, 102 
SBR Loes Lig IN-C..9 9. 


61. Eager, Ellerman & Co. v. New 
Orleans, 36' La.Ann. 9338. 


€2. Generally see Landlord and 
Tenant §§ 1037-1754. 


63. See cases infra this section. 


64, Davis v. North Bank Dock Co., 
294 F. 336. 


65. Hill v. Woodman, 14 Me. 38. 


66. Viaux v. John T. Scully Foun- 
dation Co., 142 N.E. 81, 247 Mass. 296. 

{a] Application of rule—If a 
wharf, by reason of fall of retaining 
wall, could no longer be used by les- 
see for the purpose of storage for 
which it was hired, lessee was not re- 
lieved from liability to pay rent, 
there being no implied covenant of 


BKyiction is a good 
action upon the lease to recover the 
rent,*! and so is the failure to construct the wharf 
with the stipulations of the lease.‘ 


pass as appurtenant to it.°? 
presumptions, however, will only be applied in the 
absence of an express contract on the subject be- 
tween the parties.*? 


warranty that the premises were fit 
for any particular use. Viaux v. John 


T. Scully Foundation Co., 142 N.E. 
81, 247 Mass. 296. 
67. Magner v. Mills, 242 N.Y.S. 


105; 137% Misem535. 

€8. Yonkers v. Palisade Ferry Co., 
58 N.Y.S. 1738, 40 App.Div. 613. 

69. Yonkers v. Palisade Ferry Co., 
supra; Lewis v. Northwestern Ware- 
NOUSe Cone 2 Pe to8, Oo (OL2oos 


[a] Thus the parties to a lease of 
a dock were held to compute the rent- 
al on the amount of business with a 
minimum limit, and the lessee, hold- 
ing over, was bound by such contract. 
Lewis v. Northwestern Warehouse 
Co., 127-P. 33, 63 Or. 239. 


70. New York v. Hill, 13 How.Pr. 
(N.Y.) 280. 

71. Cone’s Hstate, 9 Pa.Co. 257. 

[a] What not eviction.—(1) The 
owner of any vessel may temporarily 
use a wharf projecting into a navi- 
gable stream between high and low 
water mark, for mooring purposes, 
without previous permission, at the 
usual rates of wharfage, and the fact 
of such temporary occupancy cannot 
be held to be an eviction of the lessee 
of a wharf, and a defense against 
a claim for the rent of the wharf. 
Cone’s Estate, 9 Pa.Co. 257. (2) The 
placing of a pile driver on the dock 
was not an eviction, where it was re- 
moved within two hours after objec- 
tion was made. Magerstadt v. White 
Lumber Co., 176 Ill.App. 269. 


72. People v. Kelsey, 38 Barb. (N. 
Y.) 269, 14 Abb.Pr. 372. 


[a] Such failure is no defense, 
however, to the claim of the land- 
lord to have the possession restored 
to him for nonpayment of rent. Peo- 
ple v. Kelsey, 38 Barb. (N.Y.) 269, 14 
Abb.Pr. 372. 

73. Carroll v. Patterson, 
& Co., 194 N.Y.S. 529. 


74 Power of municipality to sell 


Graham 


see Municipal Corporations § 2102. 


75. See Navigable Waters § 173. 
76. See cases infra this section. 
77. Hastings v. Grimshaw, 27 N. 


BE. 521, 153 Mass. 497, 12 L.R.A. 617; 
Parker v. Rogers, 8 Or. 183. 

[a] Applications of rule.—(1) An 
owner may sell and convey his land 
above high water mark, or sell that 
and a part of the soil so covered with 
water, and retain his wharf and his 
dock, or any part of either of them. 
Hastings v. Grimshaw, 27 N.E. 521, 
153 Mass. 497, 12 L-R.A. 617. (2) 74 
reservation in a conveyance of a lot 
bounded on tide water of all privi- 
leges around such lot is a.reserva- 
tion of the right of wharfing. Parker 
v. Rogers, 8 Or. 183. 


White, 2 Gill 


78. Baltimore v. 
(Md.) 444. 
[a]. Notice of permission to build- 


er.—Under the provisions of the acts 
of 1745 and 1783, granting authority 
to construct wharves in the city of 
Baltimore upon consent of the city 
council, the purchaser of a wharf 
erected under such act is affected 
with notice of the permission grant- 
ed to the builder and is bound there- 
ae Baltimore v. White, 2 Gill (Md.) 


\ 79. Smith v. New York, 68 N.Y. 
552 [aff 6 Daly 401]. 

80. Wood v. West Boston, etc., 
Bridges, 122 Mass. 394; Hardy v. Mc- 
Cullough, 28 Gratt. (64 Va.) 251. 

5 


81. Ashby v. Eastern R. Co., 
Mete. (Mass.) 368, 88 Am.D. 426; 
Doane v. Broad St. Assoc., 6 Mass. 
332; Hardy v. McCullough, 23 Gratt. 
(64 Va.) 251; Brown v. Carkeek, 44 
P. 887, 14 Wash. 4438. 

5 


82. Ashby v. Eastern R. Co., 
Metc. (Mass.) 868, 88 Am.D. 426; 
Doane v. Broad St. Assoc., 6 Mass. 
3382; Brown v. Carkeek, 44 P. 887, 14 
Wash. 443. 


83. Hardy v. 


McCullough, 23 
Gratt. (64 Va.) 251. : 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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IV. GOVERNMENT REGULATION, SUPERVISION, AND TAXATION *+ 


[§ 17] A. Power and Right To Regulate—1l. In 
Wharves belong to a class of property in 
which the public is coneerned,®® and as to which 
the government has always reserved the right, as be- 
tween its citizens, to regulate and control.*® 
though wharves are related to commerce and naviga- 
tion as aids and conveniences, yet, being local in 
their nature, and requiring special regulations at par- 
ticular places, the jurisdiction and control there- 
of, in the absence of congressional legislation on the 
subject, properly belong to the states in which they 
However, it has been held that where 
no wharfage is charged the public, the legislature has 
no power of regulation, since no public interest is af- 


General. 


are situated.’* 


fected.88 
[§ 18] 2. Rates. 


84. Rules and _ regulations 
wharfinger see infra § 23. 

85. Weems Steamboat Co. of Bal- 
timore v. Peoples Steamboat Co., 141 


by 


F. 454. See also cases infra this sec- 
tion and §§ 18, 19. 

sé. U.S.—Parkersburg, ete., 
Transp, ‘Co, vi \Parkerspure, 2 S.Ct. 
732, 107 U.S. 691, 27 L.Ed: 584; Can- 
non v. New Orleans, 20 Wall. 577; 


Weems Steamboat Co. of Baltimore v. 
Peoples Steamboat Co., 141 F. 454; 
The Harry B. Hollins, 125 F. 430. 


Ala.—Murphy vy. Montgomery, 
Ala. 586. 


Conn.—State v. Sargent & Co., 
Conn. 358. 


Fla.—State v. Atlantic Coast Line 
R. Co., 81 So. 498, 77 Fla. 366. 


Iowa.—Keokuk v. Keokuk Northern 
Line Packet Co., 45 Iowa 196 [aff 95 
U.S. 80, 24 L.Ed. 377]. 


La.—Warriner v. Board of Com’rs. 
of Port of New Orleans, 62 So. 157, 
132 ha. 1098: 


Md.—Maxa v. Commissioners of 
Harford County, 148 A. 214, 158 Md. 
229; Wharf Case, 3 Bland 361. 


N.Y.—Woodruff v. Havemeyer, 12 
NE: 628, 106 N.Y. 129, 27 N.Y.Wkly. 
Dig. 42; Matter of Union Ferry Co., 
98 N.Y. 139 [rev 32 Hun 82]; Langdon 
v. Mayor, etcs of City of N. Y., 93 N. 
Y. 129; Lansing v. Smith, 4 Wend. 9, 
21 Am: D. 89. 


Or:;—Parker.v. ‘Taylor, 7 Or. 435. 

Pa.—Kusenberg v. Browne, 42 Pa. 
73% 

Wash,—Barnett vy. Lincoln, 
392, 162 Wash. 613. 


Eng.—London County Council v. 
General Steam Navigation Co., 97 L. 
T.Rep.N.S. 863 [aff 10 Aspin. 340]. 


[a] his’ rule has prevailed in 
England from time immemorial and 
in this country from its earliest 
colonization. Weems Steamboat Co. 
of Baltimore v. Peoples Steamboat 
Co., 141 F. 454, 456. 


[b] Construction of grant by state. 
—(1) Since grants in derogation of 
the rights of the public must be strict- 
ly construed, it has been held that, 
unless the grant is made for a valua- 
ble and adequate consideration (Lang- 
don v. New York, 938 N.Y. 129) (2) 
there is an implied reservation of the 
right of the legislature to regulate 
the use of the wharf and the waters 
adjacent (Lansing v. Smith, 4 Wend. 
(ONESUD Gh al OG one Dy teks 


12 


45 


299) Bs 


Wharves are subject to govern- 
mental regulation in the matter of charges,®® the 
right being based on the theory that the right to 


interest.°° 


Al- 


be judged. 


port.°# 


[ec] Management and occupation 
ef wharf.—The legislature has the 
right to control the management and 
occupation of wharves in navigable 
rivers, even in the hands of private 
persons. Matter of Union Ferry Co., 
98 N.Y. 139 [rev 32 Hun 82]. 

87. Parkersburg, ete., Transp. Co. 
v. Parkersburg, 2 S.Ct. 732, 107 U-S. 
691, 27 L.Ed. 584; State v. Sargent 
& Co., 45 Conn. 358; Parker v. Taylor, 
% Onen435: 

Power of municipality to regulate 
reririse see Municipal Corporations 
§ 4015. - 

tate’s power to regulate see Com- 
merce § 165. 


8s. Hunter v. Com., 60 S.E. 102, 107 
Va. 909. 

e9. U.S—New York Dock Co. v. 
The Southern Cross, 46 S.Ct. 489, 271 
U.S. 676, 70 L.Ed. 1146; Bush Terminal 
Co. v. The Allan, 46 S.Ct. 489, 271 U.S. 
676, 70 L.Ed. 1146; New York Dock 
Co. v. The Leviathan, 46 S.Ct. 488, 271 
U.S. 676,-70 L.Ed. 1146;- Cannon v. 
New Orleans, 20 Wall. 577; The M. L. 
Cc. No. 10, 10 F.(2d) 699 [cert den 46 
S.Ct. 488, 271 U.S. 675, 70 L.Ed. 1146]. 


Ala.—Murphy v. Montgomery, 11 
Ala. 586. 

N.Y.—Woodruff v. Havemeyer, 12 N. 
E. 628, 106 N.Y. 129, 27 N.Y.Wkly.Dig. 
42; Marine Lighterage Corporation v. 
Luckenbach S. S. Co., 248 N.Y.S. 71, 
139 Misc. 612; Lansing v. Smith, 4 
Wend. 9, 21 Am.D. 89. 


Wash.—Barnett v. Lincoln, 299 P. 
392, 162 Wash. 613. 


‘Eng.—London County Council v. 
General Steam Navigation Co., 97 L.T. 
Rep.N.S. 863 [aff 10 Aspin. 340]. 


[a] Rates of lessee.—Rates of les- 
see of port property, a private corpo- 
ration, are subject to state regulation. 
Barnett v. Lincoln, 299 P. 392, 162 
Wash. 613. 


90. The M. L..C. No. 10, 10 F.(2d) 
699 [cert den 46 S.Ct. 488, 271 U.S. 675, 
70 L.Ed. 1146]; Marine Lighterage 
Corporation v. Luckenbach S. S. Co., 
248 N.Y.S. 71, 139 Misc. 612. 


91. Ouachita, ete., Packet Co. v. 
Aiken, 7 S:Ct. 907, 121 UnS. 444, 30 LT: 
Ed. 976 [aff 16 F. 890, 4 Woods 208]; 
Parkersburg, ete., Transp. Co. v. Park- 
erspurg, 2 SiGe veer 107 U.S.) 691, 27 
L.Ed. 584; Cincinnati, etc., Packet Co. 
vy. Catlettsburg, 105 U.S. 559; 26 L.Ed. 
1169; The Wm. H. Brinsfield, 39 F. 
215; Woodruff v. One Covered Scow, 
30 F. 269; The Ann Ryan, 1 F.Cas.No. 
428, 7 Ben. 20; The Kate Tremaine, 


wharfage is in the nature of a franchise from the 
sovereign, and occupation is affected with public 
The rates of wharfage for the use of 
public wharves are, in the absence of federal legis- 
lation, governed by local state laws.°1 
wharfage rates are generally required to be reason- 
able;®? and by those laws their reasonableness must 
Rates may properly be fixed to pro- 
mote the policy of benefiting the commerce of the 
However, an act giving an official power to 
establish rates of wharfage must be strictly con- 
strued,®> and a customary rate of wharfage cannot 
control the rates fixed by statute.?® 


Extortionate wharfage. 
ed is extortionate, it is for the state so to regulate 
it as to prevent extortion.°7 


[§ 19] B. Supervision. 
right of general supervision over the establishment®* 


By such laws 


Where wharfage charg- 


The government has a 


14 F.Cas.No. 7,622, 5 Ben. 60. 

[a] Classification of vessels under 
statute.—Under a New York statute 
classifying vessels, and fixing the 
rates for wharfage accordingly, a 
scow engaged in carrying stone should 
be classed with the description ‘‘mar- 
ket boats and barges.’”’ The Scow No. 


15) 92K, 10085 35—C.CrA. 24 omateess 
EF. 305]. 
[b] Exception of certain boats in 


statute.—The New York statute fixed 
certain rates of wharfage which may 
be lawfully charged within the cities 
of New York and Brooklyn, but con- 
tained an exception in the following 
words: “Except that all canal-boats 
navigating the canals in this State, 
and vessels known as North river 
barges, shall pay the same rates as 
heretofore.” This exception was lim- 
ited in terms to canal-boats engaged 
in navigating the canals of the state. 
If otherwise engaged, a canal-boat 
was not entitled to the benefit of the 
exception. The Ann Ryan, 1 F.Cas. 
No. 428, 7 Ben. 20; The Vermont, 28 
EvGas. No. 165917, 6) Ben.) 1b: 

92. See statutory provisions. 

93. Ouachita, etc, Packet Co. v. 
Aiken, 7 S.Ct. 907, 121 U.S. 444, 30 L. 
Ed. 976; Parkersburg, ete., Transp. 
Co. Vv. Parkersburs, 2 SiCty W32re low 
U.S. 691, 27 L.Ed. 584; De Bary Baya 
Merchants’ Line v. Jacksonville, etc., 


Reson 40 hr 39 oss Clio ndes veils 
34 Ct.Cl 223; Keokuk wi Keokuk 
Northern Line Packet Co., 45 Iowa 


196) Lath 9b) US 80) 924 Soa ial: 
Wharf Case, 3 Bland (Md.) 361. 


94. Ulster S.-S2 ‘Co, vv. Board of 
Com’rs of Port of New Orleans, 299 F. 
474 [aff sub nom. The Rathlin Head, 
292 F. 867, and cert den 45 S.Ct. 99, 
266 U.S. 620, 69 L.Md. 472]. 

95. Bourke v. Murphy, 
Isl. 126 


96. The Scow No. 15, 92 F. 1008, 34 
C:C.A, 149) Laff 88 EW ssa: 


97. Cannon v. New Orleans, 20 
Wall. (CU.\S) 577;— De “Bary Baya 
Merchants’ Line v. Jacksonville, T. & 
OV) Rte O.4 OM Bueo oe 


98. State v. Atlantic Coast Line R. 
Co., 81 So. 498, 77 Fla. 366; Warriner 
v. Board of Com’rs of Port of New 
Orleans, 62 So. 157%, 182) Ta. W09s% 
Kusenberg v. Browne, 42 Pa. 173. 


[a] Reasonableness of order re- 
quiring facilities. —- In determining 
validity and reasonableness of an or- 
der of railroad commissioners requir- 
ing wharf facilities to be furnished, 
it should be considered whether the 


1 Pr.Kdw. 
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and operation of wharves®® which is usually exercis- 
ed by the enactment of statutes giving stipulated 
powers of supervision to boards or commissions.* 
Among such powers may be enumerated the powers 
to supervise and regulate the making of wharves? 
the mode in which they may be used and occupied,’ 
the erection of sheds,* ‘the maintenance of a suffi- 
cient depth of water,® and the lighting and policing 
and much is sqmetimes left to the dis- 


of wharves ;° 


[§ 21] A. Right To Use. 


facilities may justly be required for 
public safety and convenience, and 
whether expense to carrier is so dis- 
proportionate to public service, or so 
affects its earnings, as to impose an 
unlawful burden upon it. State v. 
Atlantic Coast Line R. Co., 81 So. 498, 
77 Fila. 366. 

99. Maxa v. Commissioners of 
Harford County, 148 A. 214, 158 Md. 
229; Kusenberg v. Browne, 42 Pa. 173; 
Port of London Authority v. Cairn 
Line, [1913] 1 K.B. 497; Duckham 
v. Gibbs, [1900] 1 Q.B. 394; Atty.-Gen. 
and Great Yarmouth Port and Haven 
Commissioners y. Harrison, 89 L.J.Ch. 
607. 

1. See statutory provisions. 

[a] Jurisdiction of public street.— 
Street along East River having been 
public under grant of submerged land, 
not marginal street or wharf, juris- 
diction over it was vested in president 
of borough and board of aldermen, not 
in commissioner of docks. In re Pier 
Old No. 49, East River, in City of New 
York, 173 N.Y.S. 320, 185 App.Div. 539 
[rev in part and aff in part 124 N.E. 
PAS ee Oana Ne ALO] 


2. Warriner v. Board of Com’rs of 
Port of New Orleans, 62 So. 157, 132 
La. 1098; Kusenberg v. Browne, 42 
Pa. 173. 

3. Warriner v. Board of Com’rs of 
Port of New Orleans, 62 So. 157, 132 
‘La. 1098; Kusenberg v. Browne, 42 Pa. 
173. 

4 Warriner v. Board of Com’rs of 
Port of New Orleans, 62 So. 157, 132 
La. 1098. 

5. Warriner v. Board of Com’rs of 
Port of New Orleans, supra. 


6. Warriner v. Board of Com’rs of 
Port of New Orleans, supra. 


\ 
7, Warriner v. Board of Com’rs of 
Port of New Orleans, supra. 


[a] Use of roadways leading to 
wharves.—The statute leaves the par- 
ticular modes of transporting freight 
over roadways leading to the wharves 
to the sound discretion of the board of 
commissioners of the port of New 
Orleans. Warriner v. Board of Com’rs 
of Port of New Orleans, 62 So. 157, 132 
La. 1098. 

8. Maxa v. Commissioners of Har- 
ford County, 148 A. 214, 158 Md. 229. 


9. Generally see Taxation 61 C.J. 
Doel. 


10. Const. art 1 §§ 8, 10. 


Where a wharf is pub- 
lic,‘* the owner is under obligations to concede to 
others the privilege of using it on payment of reason- 
able wharfage;'® but where it is private,'® he has 
the right to the exclusive use and enjoyment, or to 
permit such individuals to enjoy it as he sees prop- 
er,t” even though the wharf extends beyond low- 
water mark, and was erected without the consent of 


‘“WHARVES 


V. MANAGEMENT AND USE 


11. See Commerce 8§ 162, 165. 
; senee tax generally see Shipping 
12. Northern Commercial Co. v. U. 
Sop LTE 380s 38. CrAS A40t 


[a] Carrier’s wharf as “public 
wharf.”—A public carrier, operating 
a wharf in Alaska in connection, on 
which goods of various shippers were 
unloaded without charge, apart from 
the freight, was held to operate a 
“public wharf,’ within the statute, 
imposing a license tax on public 
wharves. ,Northern Commercial Co. v. 
Weis: alge s Os too. OvAnn LA 0: 


13. State v. Beckley, 202 N.W. 173, 
186 Wis. 80. 

14. See supra § 1. 

15. U.S.—The Kate Tremaine, 14 


F.Cas.No. 7,622, 5 Ben. 60. 


Ala.—Compton v. Hawkins, 8 So. 75, 
oes 411, 24 Am.S.R. 823, 9 TaN. 


Md.—Wharf Case, 3 Bland 361. 


N.Y.—Kingsland vy. New York, 18 N. 
E. 435, 110 N.Y. 569 [aff 9 N.Y.St. 768, 
45 Hun 198]; Harper v. Williams, 18 
N.E. 77, 110 N.Y. 260 [aff 1 N.Y.S. 
Seen Taylor v. Beebe, 26 N.Y.Super. 


Wash.—Barrington v. Commercial 
Dock Co., 45 P. 748, 15 Wash. 170, 33 
TERA. 6s 


{a] Thus, where a patent from the 
state for the construction of a wharf 
recited that it was granted for the 
purpose of promoting the commerce of 
the state and authorized the patentee 
to collect from persons using the dock 
a reasonable and accustomed dockage 
to be regulated by the legislature, all 
might use the wharf while engaged 
in promoting the commerce of the 
state, and the grantee could not dic- 
tate who might and who might not 
use such wharf. Harper v. Williams, 
18 N.E. 77, 110 N.Y. 260; Central Trust 
Co. v. New York City, ete!s TRG Cow 
18: N.Y 92,7110 Ne 2500 1 L.R.A. 260. 


16. See supra § 1. 


17. U.S.—Weems Steamboat Co. v. 
People’s Steamboat Co., 29 S.Ct. 661, 
214°U.S. 345, 53 L.Ed. 1024, 16 Ann: 
Cas. 1222; -Louisville, etc., R. Co. v. 
West Coast Naval Stores Co., 25 S.Ct. 
745, 198° U.S: 4838, 49) L.Wid.) 1135; 
Pendleton Bros. v. Northern Coal Co., 
22 F.(2d) 317; The Volusia, 28 F.Cas. 
No. 16,992, 3 ‘Wall.Jr. 375 [rev 15 F. 
Cas.No. 8,357, AU Par Lew Oo le 


cretion of the board or commission.” 
of commissioners, having charge and control of a 
public landing, to defend the rights of the public to 
the use of such landing.® 


[§ 20] C. Taxation.° 
al constitution,!® a state cannot provide for any ton- 
nage tax,!! a license tax’? or occupation tax’? may 
be imposed upon a wharf. 


ee a 
. ed , , 
4 ? 


[§§ 19-21 


It is the duty 


Although, under the feder- 


the state,1® and even though there may be no other 
wharf at the place.?® 


Adverse right by public as against private owner. 
The public cannot obtain an adverse right as against 
a private wharf owner by mere user.?° 
obtain it there must be an intention on the part of the 
owner to dedicate the property to the use of the pub- 
lie and there must be an acceptance of such dedica- 


In order to 


Ala.—Compton v. Hawkins, 8 So. 75, 
he oa 411, 24 Am.S.R. 823, 9 L.R.A. 


Ill.—Ensminger v. People, 
384, 95 Am.D. 495. 


Miss.—Gulf & S. I. R. Co. v. Buad- 
dendorft, 70 So. 704, 110 Miss. 752, 
L.R.A.1916D 258. 


N.J.—O’Neill v. Annett, 27 N.J.Law 
290, 72 Am.D. 364. 


N.Y.—Marine Lighterage Corpora- 
tion v. Luckenbach S. S. Co., 248 N.Y. 
S.. ¢1,°139) Mise. 612. 


Eng.—Liverpool and North Wales 
Steamship Co. v. Mersey Trading Co., 
[LS09T I Che 209; 


[a] Wharf at foot of public street. 
—A. wharf, the terminus of a railroad, 
built under charter. power at the 
foot of a public street was held pri- 
vate property, the lease of a portion 
of which to a ship broker to the ex- 
clusion of other brokers was not a 
discrimination. Gulf & S. I. R. Co. v. 
Buddendorft, 70 So. 704, 110 Miss. 752, 
L.R.A.1916D 253. 


[b] Exclusive use.—(1) A statute 
conferring the exclusive right to the 
use of wharves upon certain boats and 
steamship lines does not apply to 
boats or lines not therein enumerated. 
Pilot, Com’rs: v. Clark, 33 NoYuegbie 
(2) Upon the construction of the con- 
tract between the Crown and the sup- 
pliants as to the carriage of mails be- 
tween Holyhead and Kingstown, the 
suppliants were held not entitled to 
the sole and exclusive use of Carlisle 
Pier at Kingstown, or any part there- 
of, but were only entitled to such use 
thereof as might be reasonably neces- 
sary, having regard to all the circum- 
stances, during and for the purposes 
of the contract. Atty.-Gen. v. City of 
Pa Steam Packet Co., 25 T.L.R: 
696. 


18. Wetmore y. Brooklyn Gaslight 
Co., 42 N.Y. 384; Crooked Lake Nav. 
Co. v. Keuka Nav. Co., 4 N.Y.St. 380, 
43 Hun 635 [aff 22 N.E. 1126, 115 N. 
ee O Ole 


19. Weems Steamboat Co. v. Peo- 
ple’s Steamboat Co., 29 S.Ct. 661, 214 
ee 345, 58 L.Ed. 1024, 16 Ann.Cas. 


20. Weems Steamboat Co. v. Peo- 
ple’s Steamboat Co., 29 S.Ct. 661, 214 
U.S. 345, 53 L.Ed. 1024, 16 Ann.Cas. 
2a: Compton v. Hawkins, 8 Sor 75; 
90 Ala. 411, 24 Am.S.R. $23, 9 RAG 
387; O'Neill v. Annett, 27 N.J.Law 
290, 72 Am.D. 364. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 21-24] \ 


tion on the part of some public authority, which may 
sometimes be implied,?! and in the absence of such 
dedication and acceptance the use will be regarded as 
under a simple license,?? subject to withdrawal at 
the pleasure of the owner by giving reasonable no- 
tice;?* and, after he has given such a notice to an 
individual, and thereby revoked the license as to 
him, an entry of the latter upon the wharf is a tres- 
pass for which an action will lie,?4 but it is other- 
wise before notice has been given.?° 


[§ 22] B. Mode and Purpose of Use—l. In Gen- 
eral. Vessels resorting to a public wharf are sub- 
ject to the general rules of law regulating the use 
of such property and the mooring of vessels,?* and 
of course the mode and purpose of usé may be the 
subject of a special agreement between the parties.?7 
While a wharf is not in any ordinary sense a high- 
way”® the keeping of a pier gives a license to dray- 
men to enter thereon in the following of their em- 
ployment.?® Under some statutes sheds may be con- 
structed on piers®°® and a prescriptive right to main- 
tain sheds may be acquired, not extending beyond 
right given by statute.?! 


[§ 23] 2. Private Rules and Regulations. A 
wharfinger, who is required to permit the use of his 


21. Weems Steamboat Co. v. Peo-f{ 251. 
ple’s Steamboat Co., 29 S.Ct. 661, 214 


U.S. 345, 538 L.Ed. 1024, 16 Ann.Cas. 


WHARVES 


Regulation and control by govern- 


[68 C.J.] 213 


wharves for the loading and unloading of vessels 
with a view to the welfare of the public, may make 
reasonable rules and regulations looking to the con- 
trol and management of the business conducted upon 
them,*? but he cannot impose unreasonable restric- 
tions. He may prohibit the use of the wharf for 
unusual and unaccustomed purposes,’4 and may lim- 
it the use for discharging vessels as the convenience 
of the wharf makes reasonable by reason of its 
size, convenience, or amount of business,?® but he 
cannot create a monopoly.®® In order that a rule 
may be binding in such case notice thereof must be 
proved,*? unless the rule is unreasonable, in which 
case it is immaterial whether the ship-owner had 
notice of the rule or not.?® 


[§ 24] 3. Choice of Berths. The choice of berths 
at a public wharf may be under the control of the 
dock-master,*® or it may be regulated by the cus- 
tom of the port.4° However, an agreement to appro- 
priate permanent quay berths, did not impliedly 
prevent a charge for the use of quay space for the 
manipulation of goods.41 One having a preferen- 
tial right to occupy a berth may recover for damages 
resulting when the berth is occupied by another 
ship.*? 

(2) In the absence of any evidence to 


prove any notice of such a rule, the 
agreement for the use of the wharf 


1222; Compton v. Hawkins, 8 So. 75, 
IF sae 411, 24 Am.S.R. 823, 9 L.R.A- 


22. Weems Steamboat Co. v. Peo- 
ple’s Steamboat Co., 29 S.Ct. 661, 214 
U.S. 345, 53 L.Ed. 1024, 16 Ann.Cas. 
1222; Dutton v. Strong, 1 Black (U. 
S.) 23, 17 L.Ed. 29; Compton v. Haw- 
kins, 8 So. 75, 90 Ala. 411, 24 Am.S.R. 
823, 9 L.R.A. 387; Bogert v. Haight, 
20 Barb. (N.Y.) 251; Heaney v. Hee- 
mey, 2 Wen.) (NzY.)- 625. 

[a] Implied license.—(1) The 
situation and customary use of a pier 
may be such as to impliedly license 
or authorize any vessel to moor to it, 
subject to a charge for wharfage. 
Dutton v. Strong, 1 Black (U.S.) 238, 
17 L.Ed. 29. (2) Thus a person who 
holds himself out to the public as 
a wharfinger and warehouseman 
thereby licenses all persons to enter 
his premises who have occasion to do 
so in connection with that business. 
Compton v. Hawkins, 8 So. 75, 90 Ala. 
411, 24 Am.S.R. 823, 9 L.R.A. 387. 
(3) But where a private owner has re- 
served a wharf to himself, and never 
held it out as intended for the use 
of others, no implied license to use 
the wharf for the mooring of ves- 
sels by third persons arises. Dutton 
v. Strong, supra. 

23. Weems Steamboat Co. v. Peo- 
ple’s Steamboat Co., 29 S.Ct. 661, 214 
U.S. 345, 53 L.Ed. 1024, 16 Ann.Cas. 
1222; Compton v. Hawkins, 8 So. 75, 
90 Ala. 411, 24 Am.S.R. 823, 9 L.R.A. 
387; Bogert v. Haight, 20 Barb. (N. 
Y.) 251; Heaney v. Heeney, 2 Den. 
(N.Y.) 625. But see Audenried v. 
Philadelphia, etc., R. Co., 27 Leg.Int. 
(Pa.) 149 (holding that where plain- 
tiff had engaged for years in shipping 
coal from defendant’s wharf under 
an oral contract permitting him to do 
so, an injunction will lie to prevent 
defendant from arbitrarily refusing 
to permit him to use the wharf). 


24. Bogert v. Haight, 20 Barb. (N. 


nYS Ju 2.0L 


25. New Orleans, etc., R. Co. v. 
Hanning, 15° Wall. (U.S.) 649, 21 L. 
Ed. 220. 

26. Pilot Com’rs v. Clark, 33 N.Y. 


ment see supra §§ 17-19. 

27. See Proprietors Boston Pier, 
ete. v. Central Wharf, etc., Corp., 14 
Allen (Mass.) 271. 


28. See supra § 1. 


29. Clancy v. Byrne, 56 N.Y. 129, 
15 Am.R. 391 [rev 65 Barb. 344]. 


30. See statutory provisions. 


31. In re Water Front on North 
River in City of New York, 205 N.Y. 
. 56, 122 Misc. 863. See also supra 

8. 


32. Lincoln y. Pennsylvania Ware- 
housing Co., 8 Pa.Co. 195. See also 
cases infra this section. 


33. Croucher v. Wilder, 98 Mass. 
322; Lincoln v. Pennsylvania Ware- 
housing Co., 8 Pa.Co. 195. 


34. Compton v. Hawkins, 8 So. 75, 
90 Ala. 411, 24 Am.S.R. 823, 9 L.R.A. 
ee Croucher vy. Wilder, 98 Mass. 
322. 


35. Croucher v. Wilder, supra. 


36. Lincoln v. Pennsylvania Ware- 
housing: Co., 8 Pa.Co. 195. 


{a] For example, a rule that no 
steam-engines except the wharfinger’s 
shall be put upon the wharves for 
the purpose of unloading vessels is 
unreasonable because it creates a 
monopoly, and the enforcement of the 
rule against a ship-owner who has, 
without notice of the rule, contract- 
ed for the use of the wharf to unload 
his vessel, is a breach of the contract 
for which the ship-owner may re- 
cover damages. Lincoln y. Pennsyl- 
vania Warehousing Co., 8 Pa.Co. 195. 


37. Croucher v. Wilder, 98 Mass. 
322; Lincoln v. Pennsylvania Ware- 
housing Co., 8 Pa.Co. 195. 


[a] Evidence of notice.—(1) Evi- 
dence that, on the arrival of a vessel 
in port, the master, by direction of 
the consignees, who were to pay the 
wharfage, engaged a berth for the 
vessel at a particular wharf is not 
sufficient to charge him with their 
knowledge of a rule of that wharf 
concerning the mode of discharging 
cargoes different from the usage at 
similar wharves in the same port. 
Croucher v. Wilder, 98 Mass. 322. 


would draw with it such incidents as 
usually attach to it at that port. 
Croucher v. Wilder, supra. 


38. Lincoln v. Pennsylvania Ware- 
housing (Cow. 8 pea. Couto: 


29. See Navigable Waters § 48. 


40. Lincoln v. The Volusia, 4 Pa. 
I. Sekt. 65,06) ba-dude 4008 


[a] Port of Philadelphia has es- 
tablished the right of a vessel which 
has legally occupied an outer berth 
to claim the next inner berth which 
it covers when it. has become vacant. 
Lincoln v. The Volusia, 4 Pa.L.J.R. 
65, 6 Pa.L.J. 469. 


41. Orient Steam Navigation Co. 
v. London & India Docks Joint Com- 
mittee, 17 T.L.R. 436. 

42. South Wales and Liverpool 
Steamship Co. v. Nevill’s° Dock Co., 
12 Aspin. 328. 


[a] Application of the rule.—A 
shipping company had by agreement 
with a dock company a preferential 
right to occupy a certain berth on 
Wednesday and Saturday in each 
week and were to use no other berth 
in the particular port. The agree- 
ment provided that in the event of 
any accident beyond the control of 
the dock company causing loss or de- 
lay to the shipping company the lat- 
ter’s remedy was to be the right to 
use some other berth, and that the 
dock company should not be liable to 
make good or pay compensation for 
any such loss or delay. On one Sat- 
urday, when the shipping company’s 
steamer, the Portia, arrived, the par- 
ticular berth where she should have 
gone was occupied by a Dutch com- 
pany’s steamer which had proceeded 
to and remained at that berth against 
the orders of the dock company. By 
reason of shortness of water the 
Dutch steamer could not be removed 
to allow the Portia to occupy the 
berth. The Portia, by the directions 
of the dock company, went into an in- 
ner dock, and was detained there sev- 
eral days owing to shortness of wa- 
ter, and in consequence she lost a 
complete round voyage. The _ ship- 
ping company sued the dock company 
for damages for the delay caused to 
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[§ 25] 4. Unloading. A wharf owner who has 
become bound to unload a vessel at his wharf**® must 
do so within a reasonable time,** and the vessel own- 
er does not waive his rights by allowing the vessel 


[§ 26] A. Right to Wharfage**—1. In General. 
The owner, proprietor, or keeper of a wharf is enti- 
tled to a reasonable remuneration for the use of 
The right to collect wharfage is an 
incorporeal right incident to the use of a wharf for 
the mooring, loading, and unloading of vessels.°° 


it by others.?® 


the Portia, and the dock company 
sued the Dutch company to recover 
any damages they might be called 
upon to pay to the shipping company. 
It was held first, that the dock com- 
pany were liable in damages to the 
shipping company, and secondly, that 
the Dutch company having committed 
a trespass were liable to the dock 
company in damages. South Wales 
and Liverpogl Steamship Co. v. Ne- 
vill’s Dock Co., 12 Aspin. 328. 


43. Garfield, etc., Coal Co. v. Fitch- 
burg R. Co., 44 N.H. 119, 166 Mass. 
119% 

[a] Implied contract to unload.— 


Where plaintiff sent a vessel loaded 
with coal to defendant’s wharf, and, 
according to the custom in such cas- 
es, the master of the vessel present- 
ed the bill of lading to defendant’s 
agent at the wharf, who entered the 
name of the vessel, and the date of 
its arrival, in a book kept for that 
purpose, and indorsed a memorandum 
thereof on the bill of lading, and re- 
turned the same to the master, an im- 
plied contract arose, binding defend- 
ant to unload the vessel. Garfield, 
ete., Coal Co. v. Fitchburg R. Co., 44 
N.B. 119, 166 Mass. 119. 

44. Garfield, etc., Coal Co. v. Fitch- 
burg R. Co., supra. 


45. Garfield, etc., Coal Co. v. Fitch- 
burg R. Co., supra. 


46. Liebig’s Extract of Meat Co. v. 
Mersey Docks and Harbour Board, 
[1918] 2 K.B. 381. 


[a] Application of rule.—The 
Mersey Docks and Harbour Board 
were the owners and occupiers of the 
docks at Liverpool, and appointed 
master porters to whom they granted 
a license but paid no salary, and each 
of whom had to give a bond for the 
due performance of his office. A 
steamship, whose cargo included cop- 
per barilla in the form of powdered 
ore, was unloaded by duly licensed 
master porters at one of the quays of 
the docks. During the unloading 
some of the bags containing the pow- 
der burst, and some of it was spilt 
upon the quay. The master porters 
collected as much of it as they could, 
and after the unloading was complet- 
ed, following the ordinary course of 
business, they cleared up the quay, 
and the dock board caused it to be 
swept and scraped; but, nevertheless, 
some of the powder remained on the 
floor of the quay. Three weeks later 
another steamship, whose cargo in- 
cluded a quantity of wet and salted ox 
hides belonging to the plaintiffs, was 
unloaded by the master porters at the 
same quay. Many of the hides came 
into direct contact with the floor of 
the quay, with the result that they 
absorbed some of the powdered ore 
and wera damaged. In an action by 
the plaintiffs against the dock board 
and the master porters, claiming dam- 
ages for negligence, it was held that 
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go.t6 


VI. WHARFAGE?*? 


the dock board had failed in the dis- 
charge of its obligation towards the 
plaintiffs. Liebig’s Extract of Meat 
Co. v. Mersey Docks and Harbour 
Board, [1918] 2 K.B. 381. 


47. Wharfage defined as charge or 
compensation see supra § 1. 

Regulation of interstate commerce 
see Commerce § 165. 

48. Power of municipality to ex- 
act or regulate wharfage see Munic- 
ipal Corporations § 4015. 

Right to wharfage as franchise see 
Franchises § 4. 


49. U.S.—New York Dock Co. v. 
The Southern Cross, 46 S.Ct. 489, 271 
U.S. 676, 70 L.Ed. 1146; Bush Termi- 
nal Co. v. The Allan, 46 S.Ct. 489, 271 
U.S. 676, 70 L.Ed. 1146; New ‘York 
Dock Co. v. The Leviathan, 46 S.Ct. 
488, 271 U.S. 676, 70 L.Ed. 1146; Pack- 
et Co. v. Keokuk, 95 U.S. 80, 85; Can- 
non v. New Orleans, 20 Wall. 577, 22 
L.Ed. 417; The M. L. C., No. 10, 10 F. 
(2d) 699 [cert den 46 S.Ct. 488, 271 
ES: 675, S10) amd 11467) De. Bary, 
Baya Merchants’ Line v. Jacksonville, 
ete., R. Co., 40 F. 392; The Dora Math- 
ews, 31 F. 619; North Western Un- 
ion Packet Co. v. St. Louis, 18 F.Cas. 
No. 10,345, 4 Dill. 10. 

Cal.—City of Oakland y. E. K. Wood 
Lumber Co., 292 P. 1076, 211 Cal. 16, 
80 A.L.R. 379. 


Ky.—Columbus v. Grey, 2 Bush 476. 


La.—Higgins Lumber & Export Co. 
ue Drackett, 125 So. 322, 12 La.App. 


Miss.—O’Conley v. Natchez, 9 Miss. 
31, 40 Am.D. 87. 


Mo.—St. Louis v. Eagle Packet Co., 
114 S.W. 21, 214 Mo.App. 638. 


N.Y.—Flandreu v. Elsworth, 45 N. 
E. 853, 151 N.Y. 478; Brooklyn v. 
Mackay, 42 N.Y.S. 1068, 13 App.Div. 
105 [dism 47 N-H. 1106, 152 N.Y. 650]; 
Murray v. Sharp, 14 N.Y.Super. 539. 


N.C.—Riddick v. Dunn, 58 S.E. 439, 
L45 INI Cir glee LeeAmn Cais: vaca 


Lae ee ae v. Browne, 42 Pa. 
3. 

Eng.—Lukey v. Sydney Harbour 
Trust Commissioners, [1904] A.C. 382; 
London County Council v. General 
Steam Navigation Co., 97 L.T.Rep.N. 
S. 863 [aff 10 Aspin. 340]. 


[a] Nature of right.—The right 
to collect wharfage is given to per- 
sons who have constructed wharves, 
to remunerate them for the outlay 
made for the safety and convenience 
of vessels and for the benefit confer- 
red thereby upon commerce and navi- 
gation. Walsh v. New York Floating 
meee Dock Co., 77 N.Y. 448 [aff 8 Daly 

tals 

[b] Wharfage from wharf illegal- 
ly built.— Although a wharf is tech- 
nically a public nuisance when ille- 
gally built on land belonging to the 


to be discharged at a later time.*® 
must take reasonable care to see that the docks and 
quays are reasonably fit for the unloading of car- 


[§§ 25-26 


Dock owners 


The right to collect wharfage may exist as an inci- 
dent to the ownership of land abutting on a naviga- 
ble river, being a riparian right of the proprietor, 
and, as such, a right of property, subject of course 
to reasonable legislative regulation,®? or it may ex- 
ist as a franchise conferred by legislative grant.°? 


state, yet the occupant is entitled to 
possession, and can collect wharfage, 
so long as the state does not inter- 
fere. Brooklyn v. Mackay, 42 N.Y.S. 
1063, 13 App.Div. 105 [dism 47 N.E. 
1106, 152 N.Y. 650]. See The Idle- 
wild, 64 F. 603, 12 C.C.A. 328 faff 59 
F. 628] (holding, however, that where 
there had been no interference by 
the public authorities with the pos- 
Session of plaintiff and his collection 
of wharfage, owners of a vessel, who 
had _ used the wharf with knowledge 
of the possession of plaintiff and his 
intention to exact wharfage, could 
not avoid payment of wharfage de- 
manded by disputing plaintiff’s title 
to the land on which the wharf was 
erected). 


50. Eastman v. New York, 46 N.E. 
841, 152 N.Y. 468; Walsh v. New York 
Floating Dry Dock Co., 77 N.Y. 448 
[aff 8 Daly 387]; New York v. Mabie, 
13 N.Y. 151, 64 Am.D. 538 [rev 9 Naw. 
Super. 401]; In re Pier Old No. 49, 
East River, in City of New York, 173 
N.Y.S. 320, 185 App.Div. 539 [rev in 
part and aff in part 124 N.E. 148, 227 
INENS VAIL 


51. Demopolis v. Webb, 6 So. 408, 
87 Ala. 659; O’Conley ve Natchez, 9 
Miss. 31, 40 Am.D. 87; Kusenberg vy. 
Browne, 42 Pa. 173. 


[a] In absence of franchise, prop- 
erty rights of a wharf operator exist 
only until there is lawful interference 
by a governmental agency. City of 
Oakland v. BE. K. Wood Lumber Co., 
Bee P. 1076, 211 Cal.” 16, 80 -AsmeRe 
5&2 U.S.—Pelham vy. The B. F. 
Woolsey, 16 F. 418. 


Ala.—Demopolis v. Webb, 6 So. 408, 
87 Ala. 659. 


Cal.—City of Oakland v. BE. K. Wood 
Lumber Co., 292 P. 1076, 211 Cal. 16, 
80 A.L.R. 379; Pacific Coast S. S. Co. 
v: Kimball, 46° PB. 275, 11/4 "Gale vais 
DS. Witt v. Hays, 2 Cal. 463, 56 Am.D. 

N.Y.—Matter of New York, 87 N.E. 
759, 193 N.Y. 503; Flandreau v. Els- 
worth, 45° INE. 3853, 16a INPYos ais 
Walsh v. New York Floating Dry 
Dock Co., 77 N.Y. 448 [aff 8 Daly 387]; 
Marine Lighterage Corporation v. 
Luckenbach S. S. Co., 248 N.Y.S. 71, 
139 Misc. 612; Lansing v. Smith, 4 
Wend. 9, 21 Am.D. 89; Wiswall v. 
Hall, 3 Paige 313. 


Or.—Parker v. Taylor, 7 Or. 435. 


[a] Thus a grant of the right to 
build and forever maintain a wharf 
upon land belonging to a city carries 
with it the right to take wharfage. 
Langdon v. New York, 93 N.Y. 129 [aff 
28 Hun 158, 16 N.Y.Wkly.Dig. 289]. 
See Lukey v. Sydney Harbour Trust 
Commissioners, [1904] A.C. 382; Lon- 
don County Council v. General Steam 
Navigation Co., 97 L.T.Rep.N.S. 863 
[aff 10 Aspin. 340]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 26-27] 


Compensation for wharfage may be claimed upon an 
express or an implied contract, according to the cir- 
cumstanees,°* and even statutory charges may be su- 

perseded by a specific bargain with a private wharf 
If the proprietor of 
wharf privileges permits a town to erect a wharf and 
collect tolls, he will only be entitled to a reasonable 
compensation for the use of the river bank, and not 


owner for a different ate be 


to the tolls.®® 


[§ 27] 2. Mode and Extent of Use—a. In Gen- 
Wharfage being a charge for the use of a 
wharf by way of rent or compensation,®* no use of 
it can be made even for a few minutes, without lia- 
bility being incurred,°? the idea of use of the private 
property of the wharfinger being at the root and of 
the essence of a legal wharfage charge.®8 
constitutes a use of a wharf such as will involve la- 


eral. 


53. Ex p. Haston, 95 U.S. 68, 24 L. 
Ed. 373; The Gem, 10 F.Cas.No. 5,303, 
Brown Adm. 37; Marine Lighterage 
Corporation v. Luckenbach S. 8S. Co., 
248 N.Y.S. 71, 189 Misc. 612; Riddick 
VeeOwunnyos sont, 439, 145N.C. 315 13 
Ann.Cas. 382; Easby v. Patterson, 7 
Wkly.N.C. (Pa.) 219. 

[a] Implied agreement to pay.— 
In the absence of a contract not to 
charge wharfage, the law implies an 
agreement by the owner of the vessel 
with the wharfinger to pay reason- 
able compensation in consideration of 
the use of the wharf. The Santa Bar- 
bara, 299 F. 147 [cert den sub nom. 
Canton Co. of Baltimore v. Brown, 
45 S.Ct. 95, 266 U.S. 612, 69 L.Ed. 467]. 


54. New York Dock Co. v. The 
Southern Cross, 46 S.Ct. 489, 271 U.S. 
676, 70 L.Ed. 1146; Bush Terminal 
Co. v. The Allan, 46 S.Ct. 489, 271 U.S. 
676, 70 L.Ed. 1146; New York Dock 
Co. v. The Leviathan, 46 S.Ct. 488, 271 
U.S. 676, 70 L.Ed. 1146; The M. Ll. C. 
No. 10, 10 F.(2d) 699 [cert den 46 
S.Ct. 488, 271 U.S. 675, 70 G.Ed. 1146]; 
Marine lLighterage Corporation v. 
Luckenbach S: S. Co., 248 N.Y.S. 71, 
139 Misc. 612. 


55. Columbus vy. Grey, 2 Bush 
(Ky.) 476. 

56. See supra § 2. 

57. Easby v. The Whitburn, 14 
Phila. (Pa.) 600. 

58. St. Louis v. Eagle Packet Co., 


Les. ot, 24, Mo. 636. Taylor Vv. 
Atlantic Mut. Ins. Co., 37 N.Y. 275, 4 
Transcr.A. 279. 

[a] Use of slip while disregarding 
dock.—Vessels which enter and use 
a slip or basin belonging to a private 
person, and used for the purpose of 
storing vessels, cannot escape the 
payment of wharfage to the owner by 
disregarding the dock provided by 
him for mooring vessels therein, and 
either anchoring or tying to another 
dock that has no right to receive ves- 
sels floating in such basin, where the 
owner of the vessels has notice that 
wharfage will be charged. Braisted 
v. Denton, 115 F. 428 


59. Morgan Iron Works v. The 
Allianea, 56 F. 609; The Geo. E. Ber- 
Ey 25). W803 Pelham v. The B7 se. 
Woolsey, 16 F. 418; The Gem, 10 F. 
Cas.No. 5,303, Brown Adm. 37; St. 
Louis v. Eagle Packet Co., 114 S.W. 
21, 214 Mo. 638. 


[a] Occupation for Yrepairs.— 
Where a steamship went to the wharf 
of an iron-works company solely for 
the purpose of being repaired, and for 
the convenience and use of the com- 
pany in making such repairs, for its 
own profit, it was held that wharfage 
in the ordinary sense did not accrue 
and could not be recovered. Morgan 
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for mooring.®® 


[68 C.J.] 215 


bility for wharfage depends upon the circumstanc- 
es of the case,®® unless the statutes define in what 
that use is to consist.°° 
understood, wharfage may be said to accrue when a 
vessel makes use of a wharf for the purpose of re- 
ceiving or discharging cargo or passengers,®! or for 
the purpose of safety or protection,®? or as a place 
Wharfage may be chargeable for a 


As the word is ordinarily 


vessel not attached to the wharf at all, but attached 


mere anchorage 


What 


Tron Works vy. The” Allianca, hs F. 


609; The Geo. BE. Berry, 25 F. 78 
60. See cases infra this note. 
ta] Under Michigan statute lying 


immediately in front of or attached to 
any wharf, so as to prevent the use 
of any portion thereof, with or with- 
out the discharge of freight or pas- 
sengers across such wharf, gives rise 
to a claim for wharfage. See The 
Hercules, 28 F. 475. 


{b] Under New York statutes (1) 
payment of wharfage by a ship or 
vessel is required only in case the 
same is made fast to the wharf, or to 
another ship or vessel already fas- 
tened thereto. The Cornwall, 6 F.Cas. 
No. 3,249, 10 Ben. 108; Taylor v. At- 
lantic Muti. ins. :Colw.at NaYs 2:0 0,04 
TranscrvA. 279; “Camden, etc.,) RR: Co. 
v. Finch, 7 N.Y.Super. 48. (2) But 
proof of making fast to a wharf is 
not, under all circumstances, conclu- 
sive evidence of a use involving lia- 
bility for wharfage, since it often 
becomes necessary in the moving of 
vessels to cast a line upon a wharf 
without making use of ‘the wharf 
within the meaning of the statute. 
The Cornwall, supra. (3) And the use 
of a nearby pier in such a way as to 
prevent the owners of the wharf from 
using or deriving any benefit from it 
was not a use of the wharf within 
the statute. Camden, etc., R. Co. v. 
Finch, supra. (4) The owner of a 
wharf in the city of New York may 
collect charges for its occupation by 
merchandise for less than twenty-four 
hours, notwithstanding Greater New 
York Charter provides that the owner 
of a wharf may collect charges on 
merchandise after it has been left 
there over twenty-four hours, and 
they shall be a lien thereon. Inter- 
national Hide, etc., Co. v. New York 
pees Co., 87 N.Y.S. 886, 93 App.Div. 
562. 


[c] Obstructing aecess to wharf. 
—(1) Upon one hand, under some 
statutes the occupation of a berth in 
front of a private wharf, so as to ob- 
struct access thereto, gives the right 
to wharfage, although the vessel is 
not loading or unloading at the wharf 
or made fast thereto. The Davidson, 
122) W. 1006, 70 LaR-A.- 193.. (2) But 
on the other hand, it is also held that 
no wharfage is due in respect of a 
ship which sinks off the wharf and 
obstructs access thereto. Taylor v. 
Atlantic Mut. Ins. Co,, 37 N.Y. 275, 
4 Transcr.A. 279 [aff 22 N.Y.Super. 
369]. 


61. Old Dominion S. S. Co. v. City 
of New York, 286 F. 155 [aff 286 F. 
157];' The Brooklyn, 46 F. 132; The 
Wm. H. Brinsfield, 39 F. 215; The 
Gem, 10 F.Cas.No. 5,303, Brown Adm. 
37. 


only to other vessels which are so attached,®* and it 
may become due, although no cargo be discharged 
from the vessel upon the wharf, or taken from the 
wharf on board the vessel.°® 


It has been held that 
at a wharf does not authorize a 


wharfage charge®® unless the statute so provides,°* 
and the fastening of a line from a vessel scuttled and 
sunk, and not alongside the wharf, does not author- 


[a] Custom of port of New York. 
—By reason of the immemorial cus- 
tom of the port of New York, when a 
steamship engages a berth, wharfage 
by that name is due and payable, not 
only while she lies alongside, but 
while the discharging space is occu- 
pied by her cargo. Old Dominion S. 

. Co. v. City of New York, 286 F. 
£55 Pati 286-Rs L571 


62. The Brooklyn, 46 F. 132; The 
Wm. H. Brinsfield, 39 EF. 215; The 
Geo. E. Berry, 25 F. 780; Pelham v. 


The B. F. Woolsey, 16 F. 418. 


[a] Reason for rule.—A vessel, by 
lying close alongside for safety or 
protection, or for opportunity of use 
in emergency, is getting the benefit 
and advantage of what has cost the 
owner outlay to construct and main- 
tain, even though the vessel may be 
held by anchor, or by moorings made 
fast to another wharf. The Wm. H. 
Brinsfield, 39 F. 215. 


{b] In case of private wharf, how- 
ever, a ship compelled by stress of 
weather to moor to a wharf for safe- 
ty is not liable to a charge for wharf- 
age where the wharf is a private one, 
and no fixed rate of charge is in use. 
Heron v. The Marchioness, 42 F. 173 
[Laff 40 F. 330]. 


63. .'The Geo. E. Berry, 25 FB. 7805 
New York Dock Co. v. India Wharf 
Brewing Co., 111 N.Y.S. 432, 127 App. 
a 385 [aff 90 N.E. 1162, 196 N.Y. 


[a] Nature of charge. The 
wharfage in such cases is a charge 
against a vessel for lying at a wharf, 
and not a charge for caring for the 
goods. New York Dock Co. v. India 
Wharf Brewing Co., 111 N.Y.S. 432, 
127 App.Div. 385 [aft 90 INVES ake? 
HENS INO sell 


64. The Kate Tremaine, 14 F.Cas. 
No. 7,622, 5 Ben. 60; People v. Rob- 
erts, (Cal.) 25 P. 496. Compare su- 
pra text and note 60. 

65. The Kate Tremaine, 14 F.Cas. 
No. 7,622, 5 Ban. 60. 


66. The Gem, 10 F.Cas.No. 5,303, 
Brown Adm. 37. 


67. Walsh v. New York Floating 
Dry Dock Co., 77 N.Y. 448. 


[a] Half usual wharfage.—Under 
a statute which authorizes the collec- 
tion of ‘half the usual wharfage . 
for every vessel lying at anchor with- 
in any Slip,” the owner or lessee of a 
pier cannot maintain a claim for 
wharfage against a vessel attached to 
an adjacent pier, although it occupies 
the greater part of the slip between 
the piers. A vessel is not lying at 
anchor, within the meaning of the 
statute, when it is fastened to a pier. 
Walsh. v. New_York Floating Dry 
Dock Co., 77 N.Y. 448. 
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ize a charge for wharfage.*§ 


[§ 28] b. Overlapping Use. In the absence of 
statutory authority therefor, wharfage cannot ordi- 
narily be charged against one whose vessel, lying in 
public waters, under reasonable circumstances over- 
laps an adjoining wharf,®® particularly where the 
overlapping does not injure the wharf owner.7° The 
statutes relating to such matter are not uniform, 
some permitting a recovery for such a use,*? and oth- 
ers denying it.72, However, while overlapping is not 
the ordinary use which gives rise to a claim for 
wharfage, yet it has been held that the occupancy of 
a berth in a private dock so as to overlap the ad- 
joining wharf is such a beneficial use of the adjoin- 
ing owner’s property as to entitle him to compensa- 
tion therefor,’* especially where lines are fastened 
to the wharf.74 One who paid compensation for 
years for the overlapping of another’s wharf, could 
not deny his liability to pay for the privilege.*® ; 

[§ 29] 3. Persons Entitled’°—a. In General. 


Generally speaking, the right to wharfage goes with > 
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[§§ 27-29 


the wharf?’ or the control, management, and main- 
tenance thereof,?® and such right may be conveyed 
by grant.*®° Wharfage being an incorporeal heredi- 
tament,®° the owner of upland to which wharfage at- 
taches is entitled thereto so long as he retains the 
ownership of the soil;8! and while a giving to the 
public of a perpetual right of way over the land, 
without an actual grant or conveyance thereof, does 
not constitute a relinquishment of any of his rights 
incident to his ownership in the fee,*? the condem- 
nation of his land terminates his right to wharf- 
age.88 A municipality cannot deprive a private 
owner of his right to wharfage** except on payment 
of just compensation.’® Apportionment between 
owners of adjoining wharves is provided for in some 
of the statutes.*® 


Tenants in common.®* (Where there are several 
owners of a wharf, they become tenants in common 
of the revenue arising from the use of it,°° and this 
revenue or income is apportioned among them ac- 
cording to the extent of each party’s ownership.®® 


68. Pelham v. The B. F. Woolsey, 
16 F. 418. 


69. The Davidson, 122 F. 1006, 70 
L.R.A. 193; Wellington v. City of 
pa ese: 100 N.E. 1096, 214 Mass. 
‘De 


fa] Such right is an incident in- 
cluded in the public right of naviga- 
tion. Wellington v. City of Cam- 
bridge, 100 N.E. 1096, 214 Mass. 35. 

[b] Custom on Thames.—There 
seems to have been a custom on the 
Thames for wharf owners to use each 
other’s wharves for overlapping their 
vessels without compensation. The 
Hercules, 28 F. 475. 


7). The Davidson, 122 F, 1006, 70 
L.R.A. 193; Easby v. Patterson, 6 
Wkly.N.C. (Pa.) 318, 7 Wkly.N.C. 219. 


[a] In such case where the over- 
lapping of a vessel does not deprive 
the wharf owner of any actual use of 
his wharf, then there is no reason for 
a charge for wharfage based upon a 
novel and impractical theory of a 
right to unobstructed access at all 
hours of the day. The Davidson, 122 
BO 0167 6701 LaA. 5 193° 


71. See statutory provisions. 


[a] In Michigan under the statute, 
defining “‘wharfage’” to be the “lying 
immediately in front of or attached to 
any wharf, etc., so as to prevent the 
use of any portion of such wharf. . 
with or without the discharge of 
freight or passengers across such 
wharf,’ it has been held that the lap- 
ping over of a steamboat lying at an 
adjoining wharf was an occupation 
within the meaning of the statute, al- 
though no actual use was made of 
such wharf. The Hercules, 28 F. 475. 

72. See statutory provisions. 

fa] Im New York under the stat- 
ute allowing a claim for wharfage 
only in cases where the vessel uses or 
is made fast to a wharf, no wharfage 
can be claimed from an overlapping 
vessel. The Cornwall, 6 F.Cas.No. 3,- 
249, 10 Ben. 108. 


73. Ranstead v. Fahey, 44 F. 805; 
The Wm. H. Brinsfield, 39 FE. 2165; 
The Whitburn, 7 F. 925; Adams v. 


John R. White & Son, 94 A. 675, 38 R. 
I. 240. 

[a] hus, where a vessel lying on 
a private dock overlapped on to the 
adjoining wharf, it was held that the 
owner of such adjoining wharf could 
recover a pro rata proportion of the 


accustomed charge for wharfage on 
the vessel; but when no part of the 
eargo was loaded ,or unloaded over 
the adjoining wharf, the owner could 
not recover any part of the customary 
wharfage charged in respect of the 
cargo. Ranstead v. Fahey, 44 F. 805. 


74. Adams v. John R. White & Son, 
L038 A 7 280i 4 RL et 7, 


75. Adams vy. John R. White & 
Son, supra. 


76. Right of municipality to exact 
wharfage see Municipal Corporations 
§ 4015. 


77. Langdon v. New York, 93 N.Y. 
129 faff 28 Hun 158, 16 N.Y.WkKly. 
Dig. 289]. 


[a] Grant of wharf.—Where a 
city grants a wharf owned }by it, the 
right to wharfage passes by neces- 
sary implication as incident and ap- 
purtenant to ‘the thing’ granted. 
Langdon v. New York, 93 N.Y. 129 [aff 
28 Hun 158, 16 N.Y.Wkly.Dig. 289]. 


78. Willcocks v. Shire of Walla- 
robba, 13 Austr.C.L.R. 326. 


[a] Public wharf.—Where the 
control, management and maintenance 
of a public wharf has been transfer- 
red to the council of a shire, the right 
to receive the rates payable under the 
statute is also transferred to the 
council. Willcocks vy. Shire of Wal- 
larobba, 13 Austr.C.L.R. 326. 


79. Langdon v. New York, 93 N.Y. 
129 [aff 28 Hun 158, 16 N.Y.Wkly.Dig. 


toy 


[a] Covenant in grant of land un- 
der water.—A grant to the owner of 
uplands, by the city of New York, of 
adjoining lands under water along the 
Hudson river, in consideration of a 
covenant by the grantee to pay per- 
petual rents and to make good and 
sufficient wharves which contains a 
covenant by the city that the gran- 
tee shall thereafter enjoy all wharf- 
age and benefits arising from the 
wharves to be erected, conveys to the 
grantee, not only the land, but also 
the right of wharfage. Langdon v. 
New York, 93 N.Y. 129 [aff 28 Hun 
158, 16 N.Y.Wkly.Dig. 289]. 


80. See supra § 26. 

81. Verplanck v. New York, 2 Edw. 
(N.Y.) 220. 

82. Verplanck v. New York, supra. 
See also Hasements § 200. ' 


a3. The James McDonough, 200 


F. 556, 119 C.C.A. 36. 


[a] Former owner of land con- 
demned for a street terminating at 
the bulkhead line on New York Bay 
held to have no right to collect wharf- 
age from vessels tying up to piling 
driven at the end of the street by 
the city. The James McDonough, 200 
F. 556, 119 C.C.A. 36. 


&4. Murray v. Sharp, 14 N.Y.Super. 


ee New York v. Scott, 1 Cai. (N.Y.) 
85. Murray v. Sharp, 14 N.Y.Super. 
aa See also Navigable Waters § 


86. See statutory provisions. 


[a] What are adjoining wharves. 
—wWhere the land from which two 
piers extend into a navigable river is 
cwned by adjoining proprietors, al- 
though the dock which separates the 
piers is sixty-four feet in width, these 
piers are adjoining wharves, within 
the Pennsylvania act of 1851, provid- 
ing that, when the owners of adjoin- 
ing wharves shall disagree as to the 
proper apportionment of wharfage, it 
shall be the duty of the board of war- 
dens to determine their rights. Simp- 
son v. Neill, 89 Pa. 183. 


87. Tenants in common generally 
a Tenancy in Common 62 C.J. p 


83. The Golden Rod, 197 F. 830 [aff 
208 F. 24, 125 C.C.A. 322]; Verplanck 
v. New York, 2 Edw. (N.Y.) 220. 


[a] Applications of rule.—(1) The 
owner of a bulkhead or wharf against 
which a pier is placed becomes enti- 
tled to his proportion of wharfage 
arising from the pier in common with 
the other owners of the bulkhead who 
have contributed to the building of 
the pier for the purpose of forming 
a slip or basin. Verplanck v. New 
York, 2 Edw. (N.Y.) 220. (2) A pub- 
lic wharf built by a shore owner and 
another into navigable water, under a 
license granted by public authority to 
both, was held to be owned by them 
below low-water mark as tenants in 
common with equal interests, and a 
vessel Owner who paid wharfage to 
one under a contract with him was 
held not liable to the other. The 
Golden Rod, 197 F. 830 [aff 208 F. 24, 
MPAs OM CRV NS EPPA It 


89. Verplanck v. New York, 2 Edw. 
(N.Y.) 220. See also Tenancy in Com- 
mon § 63 et seq. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 30-32] 


[§ 30] b. Lessor and Lessee. If a public wharf 
is leased by a municipality, the lessee becomes enti- 
tled to the wharfage,®°® although he cannot demand 
compensation from persons using such wharf as a 
highway.®! <A lessee of water front may make a 
charge for yard rent while a vessel is being repair- 
ed.°? However, a lease for the use of certain ves- 
sels does not authorize the lessee to charge wharfage 
for other vessels.°? Thus it is held that the lease 
of a pier to a steamship company does not deprive 
the owner of the right to collect wharfage for a use 
of the slip by other vessels.°* 


[§ 31] 4. Persons or Vessels Liable. Under the 
statute or by agreement of the parties, the owner or 
agent of a vessel using a wharf,®® or the consignee 
of the cargo,®® or a factor,®’ may be liable for wharf- 
age charges. Where a vessel is chartered, the own- 
er is not responsible for wharfage afterward incur- 
red, but the remedy is against the vessel®® or the 
charterer.°® Persons using a public wharf as a high- 
way were not required to pay wharfage,’ nor was 
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one who had acquired by deed a right of way over 
a wharf.? However, the owner of a warehouse and 
adjoining pier was under no obligation to furnish 
free wharfage to a lighter employed by the owner 
of wool stored in the warehouse, to receive and re- 
move such wool.® 


Vessels. Under proper circumstances, any float- 
ing structure may be subject to a charge for wharf- 
age,* as for instance a floating dry dock,® a floating 
boat house,® an oyster barge,’ or a vessel so injured 
as not to be navigable.6 Furthermore, the nature 
of the service or the character of the contract is not 
changed by the circumstances that the watercraft is 
without masts or sails or other motive power of her 
own.® Where a tug leaves her tow at a wharf for her 
own convenience, wharfage may, under some stat- 
utes, be collected of either.1° 


[§ 32] B. Amount—l. In General. Statutory 
provisions fixing the specific amounts to be charged 
as wharfage1! are mandatory and must be follow- 


90. New York Pilot Com’rs v. 
Clark, 33 N.Y. 251. 

91. Taylor v. Atlantic Mut. Ins. 
Co., 37-N.Y. 275, 4 Transcr.A. 279 [aff 
22 N.Y.Super. 369]. 

92. Higgins Lumber & Export Co. 
Le Drackett, 125 So. 322, 12 La.App. 
70. 

$3. Beard v. Marine Lighterage 
Corporation, 296 F. 146; Russel v. 
The Empire State, 21 F.Cas.No. 12,145, 
Newb.Adm. 541; Sydney MHarbour 
Trust Com’rs vy. Harriott, 32 Austr. 
OF Fe RRS 

[a] Tease construed.—A lease 
from a municipal corporation, giving 
the lessee “the sole and exclusive 
right to use the public wharf for his 
ferry boats,’ does not authorize him 
to charge wharfage for other vessels 
mooring there. Russel v. The Em- 
pire State, 21 F.Cas.No. 12,145, Newb. 
Adm. 541. 

[b] essor’s rights.—Lessor © of 
wharf had power, under statute, to 
impose charges for berthing at a 
leased wharf in respect to a vessel 
which under the lease was not enti- 
tled to be berthed there. Sydney Har- 
bour Trust Com’rs v. Harriott, 32 
Austr.C.L.R. 53. 


94. Beard v. Marine Lighterage 
Corporation, 296 F. 146. 


95. See cases infra this section. 


[a] In NWew York (1) under a stat- 
ute authorizing the construction of a 
basin in the city of Albany, and pro- 
viding that for all vessels navigating 
the Hudson river and entering into 
such basin there should be paid by 
the owners certain wharfage charges, 
the owners of vessels, although at- 
tached to their own docks, are liable 
for wharfage. Albany v. Trowbridge, 
5 Hill (N.Y.) 71 [aff 7 Hill 429]. (2) 
The agent to whom a vessel is con- 
signed, and who does the business of 
the vessel, and to whom an account of 
the wharfage of the vessel during the 
time she was in his charge is pre- 
sented before the departure of the 
vessel, is made liable for such wharf- 
age by the New York statute. Atlan- 
tic Dock Co. v. Wenberg, 2 F.Cas.No. 
622, 9 Ben. 464. 

96. Woodruff v. Havemeyer, 12 N. 
BY 628, 106 NY. 129. 

[a] Application of rule.—If a bill 
of lading authorizes the carrier to de- 
liver the cargo upon a wharf of his 
selection, subject to the payment by 


the consignee of wharfage at specified 
rates, the consignee will become lia- 
ble for wharfage directly to the owner 
of a wharf upon which the cargo is 
discharged, although, at the time of 
such discharge, the consignee de- 
mands that the cargo be delivered di- 
rectly into lighters, instead of on the 
wharf. Woodruff v. Havemeyer, 12 
N.E. 628, 106 N.Y. 129. 


97. Fitzsimons v. Milner, 31 S.C. 
L.3:70; 


[a] Remedy on factor’s failure to 
pay.—A wharfinger in Charleston may 
recover wharfage from the owner of 
goods shipped by a factor to his cus- 
tomer in the country, if it is not paid 
by the factor, although it is shown 
to be the custom in that city for the 
factors to pay the wharfage in such 


eases. Fitzsimons vy. Milner, 31 S.C. 
L. 370. 

98. Philadelphia v. Naglee, 1 Ashm. 
(Pa) 37. 


Vessels liable in general see infra 
this section. 


99. Philadelphia v. Naglee, 1 Ashm. 
Cea ensite 


1. Taylor v. Atlantic Mut. Ins. Co., 
ST N.Y. 276, 4-TranservA: 279 Taft 22 
N.Y.Super. 369]. 


2. New York Dock Co. v. India 
Wharf Brewing Co., 111 N.Y.S. 432, 
127 App.Div. 385 [aff 90 N.E. 1162, 196 
NAY bile 


[a] Conveyance construed.—A 
company organized for the purpose 
of carrying on the business of wharf- 
age, etce., including the owning and 
maintaining of docks, conveyed cer- 
tain lots subject to a right of way 
in the grantees over the street be- 
tween the lots and the outside line 
of the dock. Thereafter the company 
improved the property by construct- 
ing a basin and various wharves, one 
of which was built in the street re- 
ferred to in the deed. The parties evi- 
dently expected that the lots would 
be improved by the erection thereon 
of stores or warehouses, and the deeds 
declaring that the owners thereof, 
when erected, should have the right 
to lay down railways from each of the 
pier lots to the outside line of the 
pier so as to admit carriages to pass 
over them, and so as not to obstruct 
the passageway. The grantor reserv- 
ed the right to all dockage as well as 
the entire control, interest, and in- 
come of all the piers, docks, etc. The 


? 


grantor’s successors contended that 
what was granted was an irrevocable 
license to come on the dock to do busi- 
ness with the dock company on pay- 
ing a reasonable compensation. It 
was held that the grantee and his 
successors acquired by the deed the 
right to use the right of way over the 
wharf without payment of toll, and to 
remove without charge by means of 
trucks drawn over the surface of the 
wharf goods from vessels lying at the 
wharf; such goods being placed di- 
rectly on the trucks. New York Dock 
Co. v. India Wharf Brewing Co., 111 
N.Y.S. 432, 127 App.Div. 385 [aff 90 
N.E. 1162, 196 N.Y. 557]. 


3. Beard v. Marine Lighterage Cor- 
poration, 296 F. 146. 


4 See cases infra notes 5-8. 


5. Walsh v. New York Floating 
rete Dock Co., 8 Daly 387 [aff 77 N.Y. 


[a] Floating dry dock is a “ves- 
sel,” within the meaning of the stat- 
ute, providing for the payment of 
wharfage by a vessel in certain cases. 
Walsh v. New York Floating Dry 
Dock Co., 8 Daly 387 [aff 77-N.Y. 448]. 


6. Woodruff v. One Covered Scow, 
30 F. 269. 


7. Braisted v. Denton, 115 F. 428; 
Decker v. Jaques, 1 E.D. Smith (N. 
Y.) 80; Flandreau v. Elsworth, 29 
N.Y.S. 694, 9 Mise. 340 [aff 45 N.E. 
853, 151 N.Y. 473: 


[a] Thus a float used as a recepta- 
cle for oysters unloaded from other 
boats, which has the form of a boat 
and is navigable, is subject to a 
charge for wharfage. Braisted v. 
Denton, 115 F. 428. : 


8 The Geo. EH. Berry, 25 F. 780. 


9. EX (ps Haston, 95 WeSi 6874, 
24 L.Ed. 373. 

“Sail-ships, and even steamships 
and vessels, are frequently propelled 
by tugs; and yet, if they secure a 
berth at a wharf, or in a slip at the 
place of landing or at the port of des- 
tination, and actually occupy the 
berth as a resting place or for the 
purpose of loading or unioading, no 
one, it is supposed, will deny that the 
Ship or vessel is just as much liable 
to the wharfinger as if she had been 
propelled by her own motive power.” 
Ex p. Haston, supra. 

10. The Barge No. 6, 27 F. 472. 

11. See supra § 18. 
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of the federal constitution.?° 


12. G. W. Sheldon & Co. v. Kerr, 
Sr On 2.00) INEYaS. 2765 


[a] Bill of lading provision that 
“wharfage in New York is for the ac- 
count of the ship only up to forty- 
eight hours after the ship has finished 
unloading of its full cargo; after 
the expiration of this time the wharf- 
age will be for the account of the 
consignee’’—permitted the dock own- 
er to charge only the rate specified in 
New York City Charter, and any other 
rate was unlawful. W. Sheldon 


& Co. v. Kerr S. S. Co., 200 N.¥.S. 276. 
13. See infra § 33. 
14. See supra § 18. 
15. The Capitaine Faure, 7 F.(2d) 


ZA atin VHC2O)) 33, se Wlster sSies. 
Co; va) board (of Com rs of sPortaor 
New Orieans, 299 F. 474 [aff sub nom. 
The Rathlin Head, 292 F. 867, and 
cert den 45 S.Ct. 99, 266 U.S. 620, 69 
L.Ed. 472]. See also supra § 26. 


16. See supra § 18. 


[a] Must not be discriminatory.— 
By the Bristol docks acts the Bristol 
Corporation acquired certain docks 
and were empowered to charge rea- 
sonable warehouse rates and rents, 
the act of 1881 providing that all rates 
on the same description of articles 
should be charged without partiality 
and without regard to the person to 
whom they belonged. The acts in- 
corporated the Harbours, Docks, and 
Piers Clauses Act (1847) which makes 
it illegal for the corporation to dif- 
ferentiate their warehouse rates and 
rents as between various owners or 
persons interested in cargoes. It was 
held, that each of the above pro- 
visions precluded the corporation 
from charging higher warehouse rates 
and rents in the case of prize grain 
cargoes taken into store under the 
order of the board of trade or the 
admiralty marshal than in respect of 
the same description of goods belong- 
ing to other persons. The Clarissa 
Radcliffe, 31 T.L.R. 98. 


17. Ouachita, etc., Packet Co. v. 
Aiken, 7 S.Ct. 907, 121 U.S. 444, 30 L. 
Ed. 976; The Thomas Melville, 62 
F. 749, 10 C.C.A. 619; The Craigen- 
doran, 31 F. 87. 


18. The Craigendoran, supra. 


[a] Rule applied.—(1) Under the 
Wharfage Act of 1877 of the state of 
New York, regulating the rates of 
wharfage in New York and Brooklyn 
by the tonnage of the vessel, it has 
been held that the tonnage so taken 
to calculate the wharfage is the regis- 


tered, not the gross, tonnage. The 
Craigendoran, 31 F. 87. (2) The ruie 
is the same for British vessels; the 


secretary of the treasury having by 
the treasury regulations of 1884, di- 


In the absence of a contract?® or statute’* 
specifically fixing the amount, the amount of wharf- 
age charged must be reasonable,!® especially when 
the statute expressly requires a reasonable charge 
without fixing the specific amount.*® 
wharfage may be graduated by the tonnage of the 
vessels using the wharf,!7 computed on a basis of 
registered!§ or of gross!® tonnage; and this has been 
held not to be a tonnage duty within the prohibition 
Like demurrage, 
wharfage ean be fixed at a market rate, which rep- 
resents the amount of damage, loss of profits, ete.?+ 
A shipowner using a wharf after notice of the scale 
of charges is liable in accordance with such seale.?? 
The rate may vary with the destination of the ves- 
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came.?4 


nage.” 
Charges for 


compensation.”4 


rected that their tonnage shall be de- 
termined by reference to their cer- 
tificate of registry. The Craigen- 
doran, supra. 

19. The Thomas Melville, 
749,10 €.CrAS 619: 


[a] Under New Orleans city ordi- 
nance wharfage is to be computed 
on gross tonnage, as contemplated at 
the time of the ordinance and its 
amendments, not on the net tonnage 
basis subsequently adopted by con- 
gress. The Thomas Melville, 62 F. 
GAO MOO CvAL 619) 


20. See Commerce § 162; Municipal 
Corporations § 4015. 


210 “Khe Virinidady Zoli. J7/4. 
also Shipping § 10385. 


22. Beard v. Marine Lighterage 
Corporation, 296 F. 146. 


23. Trinity House Corporation v. 


62 F. 


See 


“Cedar Branch” (owners) 143 L.T. 
Rep.N.S. 352; Barry Railway v. In- 
veric Steamship Co., 37 T.L.R. 954; 


Inveriec Steamship Co. v. Barry Rail- 
way, 86 T.L.R. 548. 


[a] True destination.—The plain- 
tiffs’ steamer was chartered to take a 
cargo of coal to Alexandria, and she 
loaded the cargo in the defendants’ 


dock. The plaintiffs intended that 
after discharge at Alexandria she 


should proceed in ballast to Caleutta. 
When she entered the defendants’ dock 
the master described her as bound for 
Calcutta via Alexandria, but the 
clearance request stated that she was 
bound for Alexandria, though this was 
afterwards altered to ‘Calcutta via 
Alexandria.” The dock rate charge- 
able by the defendants for vessels 
“departing for’ Alexandria was less 
than for vessels “departing for” ports 
outside Europe. It was held that 
Alexandria was the destination of the 
vessel when she left the dock, and 
the plaintiffs were therefore liable to 
pay the lower rate only. Barry Rail- 
ay Inveric Steamship Co., 37 T.L. 
R. 954. 


[b] Cargo carried between inter- 
mediate ports.—Under the Merchant 
shipping (Mercantile Marine Fund) 
Act (1898), a vessel which has, at a 
home port, loaded cargo for abroad 
and has paid light dues for a voyage 
as a foreign-going ship, and then calls 
at other home ports and loads cargo 
at those home ports with a foreign 
destination, is not liable in addition 
to pay light dues as a home-trade ship 
merely because she also loads cargo 
at one of those home ports and dis- 
charges it at her last home port of 
loading. Trinity House Corporation 
v. “Cedar Branch” (Owners), 143 L.T. 
Rep.N.S. 352. 


24. 


[§ 33] 2. Contracts. 
of prices for the use of private wharves,”® the par- 
ties are at liberty to make their own bargain as to 


% 


[§§ 32-33 


sel22 or the location of the place from which it 
Dock dues ought to be paid in respect to 
cargo put on deck, in excess of the registered ton- 


Where there is no regulation 


The rule that wharfage rates must 


be reasonable?® does not apply, and any rate satis- 
factory to the contracting parties may be charged.?® 
Where a price is agreed upon for the use of the 
wharf, the contract furnishes the measure of com- 
pensation,®° and when the wharf is used without any 
such agreement, the contract is imphed, and the pro- 
prietor is entitled to recover what is just and reason- 


Board v. Twigge, 67 L.J.Q.B. 604. 


25. Kassos Steam Navigation Co. 
v. Great Western Railway, 38 Lloyd 
L.Rep. 49. 


26. See supra § 18. 


[a] Legislative intent must clear- 
ly appear.—Greater New York Char- 
ter, § 859, prior to amendment in 
1923)> (L.. (LL9231 C470 S01), Sean 
wharfage charges applies to private | 
wharves in the absence of contract. 
Beard v. Marine Lighterage Corpora- 
tion, 296 F. 146. 


27. Parkersburg, etce., Transp. Co. 
v. Parkersburg, 2 S:Ct. 732, 107 see 
691, 27 L.Ed. 584; The Capitaine 
Faure, 7 F.(2d) 131 [aff_7 F.(2d) 133% 
The Allan Wilde, 264 F. 291 [aff 255 
F. 171]; Woodruff v. Havemeyer, 12 
N.E. 628, 106 N.Y. 129, 27 N.Y.Wkly. 
Dig. 42; Southern Steamship Co. v. 
sparks, “22° Tex. 657, 75 sAm oD 
But see New York Dock Co. v. The 
Southern Cross, 46 S.Ct. 489, 271 U.S. 
676, 70 L.Ed. 1146; Bush Terminal 
Co. v. The Allan, 46 S.Ct. 489, 271 U. 
S. 676, 70 L.Ed. 1146; New York Dock 
Co. v. The Leviathan, 46 S.Ct. 488, 271 
US: 676; 20 Eds 1246>) Phe Mawes 
No. 10, 10 F.(2d) 699 [cert den 46 S.Ct. 
488, 272 “U.S. 675; 70 LL Madeley 
(where, construing Greater New York 
Charter § 859, it was held that a 
private wharf owner can validly con- 
tract for wharfage at less than the 
statutory rate, but that he cannot re- 
cover wharfage at a greater rate 
where he offers his wharves to the 
public generally, even though he had 
published a higher rate which was 
known to craft accepting wharfage). 


28. See supra § 32. 
29. The Capitaine Faure, 7 F.(2d) 
138i [aff 7 Eic(2a) -13345 ) Southems 


Steamship Co. v. Sparks, 22 Tex. 657, 
75 Am.D. 793. 


“A private wharf—that is, a wharf 
which the owner has constructed and 
reserves for his private use—is not 
subject to this rule; for, if any other 
person wishes to make use of it for 
a temporary purpose, the parties are 
at liberty to make their own bar- 
gain.” Parkersburg, etc., Transp. Co. 
v. Parkersburg, 2 S.Ct, 732) 738)) 107 
U.S. 691, 27 L.Ed. 584. 


[a] Bike common carrier a wharf- 
inger may make such stipulations as 
he pleases as to compensation, and a 
customer who uses his wharf with 
knowledge of the rates he charges 
must pay them, whether reasonable 
and customary or not. Southern 
Steamship Co. v. Sparks, 22 Tex. 657, 
75 Am.D. 7938. 


30. Ex p. Easton, 95 U.S. 68, 24 L. 
Ed. 373; Knowlton v. Sewall, 10 Allen 
(Mass.) 34; Butler v. Smith & Tharp, 
35 Miss. 457; A. P. & W. E. Kelly Co. 


Mersey Docks and Harbour] v. Conlon, 27 N.Y.S. 514, 6 Misc. 548. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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able for the use of his property and the benefit con- 
ferred.*1_ However, a ship ‘compelled by stress of 
weather to moor to a private wharf was not liable 
to a wharfage charge, where no fixed rate was in use, 
there being no implied contract in such ease.?2 


[§ 34] 3. Nature, Mode, and Extent of Use. 
Wharfage rates are generally made dependent upon 
the nature, mode, and extent of the use of the 
wharf.** The amount chargeable depends in a large 
measure upon the language of the statutes** or port 
regulations,®® or upon the recognized usage of the 
port.*® Thus, full rates are usually allowed where 
a vessel uses or-is made fast to a wharf,*7 and have 
been allowed for the use of a stage berth?’ or the 
use of a dock without the wharf,*® and under some 
circumstances, for a use by two vessels lying 
abreast.*° Under some statutes*! half rates are 
chargeable where a vessel is made fast to another 
vessel lying at a wharf,** or for anchorage in the 
slip or basin.48 No wharfage could be collected, 
however, for the period during which a vessel lay 
sunk.44 Where a vessel lying at a wharf overlaps 
on the next adjoining wharf, the owner of the ad- 
joining wharf may recover a pro rata proportion of 


Glas is p. foaston, 95,U.0. 68, 24 Db: 
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the customary wharfage charge on such vessel.*” 
While a vessel which makes fast to, two distinct 
wharves must pay accordingly,*® only one charge 
can be made for a single berth, but if a wharf is 
owned by several persons the charge must be ap- 
portioned among them.47 A wharfage charge can 
be allowed only for the time the vessel actually oc- 
cupied the wharf;*8 and, even if a price is agreed 
on, the entire contract price cannot be recovered 
where the vessel was not at the wharf the whole pe- 
TKO 


[§ 35] 4. Reduced Rates, Extra Charges, and 
Double Rates. Under certain circumstances, a vessel 
may be entitled to reduced rates of wharfage®® or 
may contract for less than the usual rate.*+ On the 
other hand a vessel may in some eases be liable to 
extra charges.®2 Thus, under some statutes,°* dou- 
ble wharfage may be recovered by a wharfinger trom 
a vessel which leaves the wharf without first paying 
wharfage,°4 provided a demand has been made of the 
owner of the vessel or other person in charge of 
her,®* but such statutes are not applicable to vessels 
otherwise provided for, such as those in the clam 


removal of coal by cars run upon a 


Ed. 373; Bain v. The Minnie L. Gerow, 
48 F. 836; The Dora Mathews, 31 F. 
619; International Hide, ete., Co. v. 
News Vor Dock Co., 87 AN.Y.S. 886, 
93 App.Div. 562; Riddick v. Dunn, 58 
S.E. 439, 145 N.C. 34, 13 Ann.Cas. 382. 

[a] Customary rate. — The court 
may enforce only the customary rate, 
although this is less than the schedule 
rate adopted by the principal wharf 
owners of the locality. Bain v. The 
Minnie L. Gerow, 48 F. 836. 


32. Heron v. The Marchioness, 42 


F. 173 [rev 40 F. 330]. 
33. See cases infra this section. 
34. See statutory provisions. 
35. Robertson v, Wilder & Co., 69 
Ga. 340. 
36. Muller v. Spreckels, 48 F. 574. 
37. The Brooklyn, 46 F. 132. See 


also cases infra this section. 


[a] Contract to furnish ‘dock 
privileges” for unloading a cargo of 
iron and for reloading and removing 
the cargo from the wharf includes 
the wharfage charges for giving the 
vessel a berth alongside the wharf, as 
well as the charges for space on the 
dock occupied by cargo. The Brook- 
lyn, 46 F. 132. 


388. The Francesca T., 9 F.Cas.No. 
5,030, 9 Ben. 34 (N.Y.L. [1875] ec 482 
fixing the rate of wharfage to be 
charged within the cities of New 
York, Brooklyn, and Long Island City, 
the use of a stage berth by a vessel 
moored to a pier is such a uSe of the 
wharf as entitles the wharfinger to 
full rates). 


39. Muller v. Spreckels, 48 F. 574. 


[a] Usage of port of Philadelphia. 
—A charge made for the use of a 
dock, equal to the usual wharfage fee, 
where a vessel enters it, and excludes 
by her presence others from the use 
of the wharf, although not using the 
wharf herself, is a recognized usage 
of the port of Philadelphia, and ves- 
sels are held to a knowledge thereof. 
Muller v. Spreckels, 48 F. 574. 


40. Robertson vy. Wilder & Co., 69 
Ga. 340. 
[a] Under port regulations of 


Savannah, where two vessels were al- 
lowed to lie abreast at the wharf, 
and the cargo of one was carried di- 


could, in the absence of any contrary 
contract, charge the rates allowed for 
landing and shipping. Robertson v. 
Wilder & Co., 69 Ga. 340. 

41. See statutory provisions. 


42. See The Brooklyn, 46 F. 132; 
The B. F. Woolsey, 16 F. 418. 

43. See The B. F. Woolsey, supra; 
Walsh v. New York Floating Dry 
Dock 'Co., 77 N.Y. 448 [aff 8 Daly 
387]. 


[a] Vessel is not “lying at 
anchor,” within the meaning of a 
statute providing for the collection of 
half wharfage in such case, when it is 
fastened to a pier. Walsh v. New 
York Floating Dry Dock Co., 77 N.Y. 
448 [aff 8 Daly 387]. 

44, The B. F. Woolsey, 16 F. 418; 
Taylor v. The Joseph Walker, 17 Leg. 
TInt. (Pa.) 255. 

fa] Rule appHed to a ship sunk 
thirty feet under water, but occupy- 
ing and impeding the use of a Slip. 
AVL ON ive WLU. la Seay Ovo: (aN cura io 
22 N.Y.Super. 369. 

45. The Wm. H. Brinsfield, 39 F. 
2153 Hagles v. Merritt, 7 N.B. 550. 
See Ranstead v. Fahey, 44 F. 805 
(holding, however, that when no part 
of the cargo is loaded or unloaded 
over the adjoining wharf, the owner 
cannot recover any part of the cus- 
tomary wharfage charged in respect 
of the cargo). 


46. The Virginia Rulon, 28 F.Cas. 
No. 16,974, 13 Blatchf. 519. 


47. The City of Hartford, 5 F.Cas. 
No: 2,751, 10 Ben. 150. 


[a} ‘Thus a vessel cannot be com- 
pelled to pay full wharfage to several 
different persons whenever the front- 
age used belongs to different persons. 
The City of Hartford, 5 F.Cas.No. 
2,751, 10 Ben, 150. 


48. Earle v. The Alida, 8 F.Cas.No. 
4,245, 23 How.Pr. (N.Y.) 376. 


49. Earle v. The Alida, supra. 


50. Soule v. San Francisco Gas 
Light Co., 54 Cal. 241 (under a ‘rule 
prescribed by the state harbor com- 
missioners, a reduced rate of wharf- 
age is allowed for merchandise land- 
ed upon wharves, and taken thence in 
lighters or other vessels or removed 
without drayage. Under this rule, a 


railway supported by timbers resting 
upon a wharf has been held to come 
within the category of removal by 
“drayage,’ and no reduction of the 
rate of toll prescribed by the state 
harbor commissioners to be allowable 
thereon). 


51. The M. L. C. No. 10, 10 F.(2d) 
699 [cert den 46 S.Ct. 488, 271 U.S. 675, 
70 L.Ed. 1146]. See also supra § 33. 


[a] Statutory rate less than usual 
rate.—Where claimant authorized one 
to arrange for wharfage for vessel, 
wharfage to be at the regular rates, 
it was held that, if claimant intended 
the agent to fix the charge for wharf- 
age at the statutory rate, which was 
much lower than the usual rate, it 
should have so indicated, either by 
reference thereto or by using the ex- 
pression “rate provided by law.’ The 
rhe oe Wilde, 255 E.o iva) fatiieca a 


. 


52. See cases infra this section. 
_ [a] Under city ordinance requir- 
ing ocean steamships “arriving from 
sea,” and landing at any wharf in the 
city, to pay a certain rate per ton for 
the first two months or less, and extra 
charges if remaining longer, a vessel 
arriving and landing and then depart- 
ing for a coastwise port for part of 
her cargo, is liable for additional 
wharf dues on returning to finish 
loading and again departing, all with- 
in two months. The Thomas Melville, 
62 B74 eilOs (CXGUAL EGLO: 

53. See statutory provisions. 

54. Braisted v. Denton, 115 F. 428; 
The Virginia Rulon, 28 F.Cas.No. 16,- 
974, 13 Blatchf. 519. 


55. The Shady Side, 23) B.\ 731; 
The City of Hartford, 5 F.Cas.No. 
2,751. 10 Ben. 150; The Francesca T., 
9 F.Cas.No. 5,030, 9 Ben. 34. 


[a] Place of making demand.— 
Under the New York statute, the de- 
mand. need not be made at the vessel. 
The Shady Side, 23 F. 781. 


ib] Bill in English to foreign 
mate.—The presentation of a. bill 
made out in English to the mate, a 
foreigner who cannot read it, the 
wharfinger agreeing to refer it to the 
master, is not a demand of payment 
under the statute of New York. The 
Pree T., 9 F.Cas.No. 5,030, 9 Ben. 
te. 
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or oyster trade.°* The added amount is not a pen- 
alty, but is a wharfage rate.57 It is, moreover, de- 
pendent upon the right to single wharfage.*® 


[§ 36] 5. Free Wharfage and Exempt Goods. 
Under the provisions of some statutes or special 
agreements certain goods may be exempted from 
wharfage charges under certain circumstances,°® 
such as goods imported for transhipment®® and 
ship’s provisions;°! and lighters entering docks for 
the purpose of discharging or receiving ballast or 
goods from any ship were exempt so long as they 
were bona fide engaged in such work.®? 


Free wharfage for assembling cargo. Provision 
may also be made for free wharfage for the assem- 
bling of cargo for seven days after the assignment 
of a wharf to a vessel.°? ‘ 


[§ 37] 6. Excessive or Illegal Charges. Where 
wharfage charges are excessive, the proper remedy 
seems to be to commence an action at law to deter- 
mine the excess, and, the excess being thus estab- 
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[§§ 35-38 


lished, to seek an injunction from a court of equity 
to restrain the collection of such excess.** So in a 
case where no wharfage can be legally demanded, an 
injunction will issue to prevent the collection there- 
Oleg 


Recovery back. An illegal wharfage eharge, not 
voluntarily paid, may be recovered back,®® but the 
rule is different if the payment is voluntary.®* 


Penalties. Damages are sometimes expressly giv- 
en by statute for extortion in exacting wharfage,** 
but such statutes being highly penal, no presump-. 
tions may be indulged in against defendant in an 
action thereunder.®® 


[§ 38] ©. Lier—1.In General. A maritime 
lien?® exists on vessels and other floating structures 
for wharfage charges.71 Thus, a contract, express 
or implied, for wharfage furnished a foreign vessel, 
is a maritime contract, and the proprietor of the 
wharf has a maritime lien on the vessel for his 
wharfage fees,7? and also, by the weight of author- 


56. Braisted v. Denton, 115 F. 428 
(penalty of double wharfage rates im- 
posed by statute on a vessel leaving 
a wharf or slip without paying the 
dues therein fixed, when the same are 
demanded, does not apply to vessels 
in the clam or oyster trade, which are 
separately provided for by another 
statute). 

57. The Ann Ryan, 1 F.Cas.No. 428, 
7 Ben. 20; The Virginia Rulon, 28 F. 
Cas.No. 16,974, 13 Blatchf. 519. 


58. The Ann Ryan, 1 F.Cas.No. 
428, 7 Ben. 20. 

59. Butler v. Smith, 35 Miss. 457; 
Cuming Smith & Co. v. Melbourne 
Harbour Trust Commissioners, 2 
Austr.C.L.R. 735. See also cases infra 
this section. 


[a] Agreement construed.—Under 
an agreement between a city and 
plaintiff, the owner of a wharf boat, 
providing that the latter should not 
charge wharfage on goods “left with 
him for any citizen,’ such owner 
could not charge defendant, a citizen, 
for wharfage on goods consigned to 
him to be forwarded to their owner, 
who was not a citizen, as the agree- 
ment included goods so ‘consigned. 
Butler v. Smith, 35 Miss. 457. 


60. Port of London Authority v. 
British Oil and Cake Mills, [1915] A. 
C. 9938, 13 Aspin. 156 (goods imported 
from beyond the seas into the port of 
London for transhipment only, and 
which are duly certified as intended 
for transhipment, and which are in 
fact transhipped into sailing barges 
and conveyed down the river Thames 
to the port of Rochester on the Med- 
way, are exempt from the port rates 
imposed by the Port of London Au- 
thority, inasmuch as they are goods 
imported from beyond the seas for 
the purpose of being conveyed by sea 
only to another port coastwise). 


61. Fraserburgh Harbour Commis- 
sioners v. Will, [1916] S.C. 107. 


[a] What constitutes “ship’s pro- 
visions.’”—In construing a harbour 
act fixing the rates payable for goods 
loaded into or unloaded out of any 
vessel, but giving exemption from 
aues for “empty casks or other stores 
shipped for or on being returned from 
the seal and whale fishing as also all 
ships’ provisions necessary for the 
voyage,’ the court held, that the ex- 
emption of ‘ships’ provisions” did not 
cover bunker coal, and semble that 
the exemption of ‘“‘ships’ provisions” 


applied only to vessels engaged in the 
seal and whale fishing. Fraserburgh 
Harbour Commissioners v. Will, 
ESTES Cced072 

62. London and India Docks v. 
Thames Steamtug and Lighterage Co., 
[£909] “A.C. 15, 1 Aspin) 162: 

[a] Bona fides.—A lighter remain- 
ing in dock beyond the time necessary 
for the discharge or reception of bal- 
last or goods into or from a ship ly- 
ing in the dock is not during the ex- 
cess of time “bona fide engaged in 
discharging or receiving goods to or 
from on board of any ship or vessel 
lying therein,” and is not entitled to 
exemption from rates. London and 
India Docks v. McDougall, [1909] A.C. 
25, 11 Aspin. 162. 

[b] Case not within rule.—A light- 
er entered a dock with the bona fide 
intention of discharging into a vessel 
then lying in the dock, which, how- 
ever, did not take any of the goods in 
the lighter. The latter remained in 
the dock for four days after her entry, 
and then began to discharge into an- 
other vessel which had entered the 
dock after the previous vessel had 
Jeft. Under such circumstances the 
lighter was not exempt from rates, as 
the vessel into which she discharged 
was not lying in the dock when she 
entered, and the rate was due before 
that wessel came into the dock. Lon- 
don and India Docks v. McDougall, 
[1909] A.C. 25, 11 Aspin. 162. 

63. Ulster S. S. Co. v. Board of 
Com’rs of Port of New Orleans, 299 
I". 474 [aff sub nom. The Rathlin Head, 
292 EF. 867, and cert den 45 S.Ct. 99, 
266 U.S. 620, 69 L.Ed. 472]. 

[a] Validity. — A temporary 
amendment to the schedule of wharf- 
age charges, adopted by the board of 
commissioners of the port of New 
Orleans, at a time when the port was 
congested, giving free wharfage for 
the assembling of cargo for seven 
days after assignment of a wharf to 
a vessel, subject to the proviso that, if 
the vessel did not arrive within the 
seven days, wharfage should be paid 
thereafter until her arrival, and after- 
ward at regular rates, was held a rea- 
sonable and valid regulation for the 
purpose of preventing agents from 
securing assignments too long in ad- 
vance and thus preventing use of 
wharves by other vessels. The Rath- 
lin Head, 292 F. 867 [aff sub nom. 
Ulster S. S. Co. v. Board of Com’rs 
of Port of New Orleans, 299 F. 474, 


and cert den 45 S.Ct. 99, 266 U.S. 620, 
69 L.Ed. 472]. 


64 Cincinnati, etce., Packet Co. v. 
Catlettsburg, 105 U.S. 559, 26 L.Hd. 
11693 > Silver v. Tobin, 28 (5455 
Ouachita, etc., Packet Co. v. Aiken’s 
Estate, 11 F. 662. 


fer Wharf Case, 3 Bland (Md.) 


66. Northwestern Union Packet 
Co. v. St. Paul, 18 F.Cas.No. 10,346, 
3 Dill. 454. 


67. Muscatine vy. Keokuk Northern 
Line Packet Co., 45 Iowa 185. 


68. See statutory provisions. See 
also The Allan Wilde, 264 F. 291 [aff 
255 F. 171] (construing Greater New 
York Charter § 859). 


69. Murphy v. Voorhis, 10 Daly 
(N.Y.) 457, 14 N.Y.Wkly.Dig. 230. 


[a] Thus, in an action to recover 
treble damages for alleged extortion 
in exacting dockage, defendant claim- 
ing the bulkhead to be his private 
property, plaintiff must prove that 
the bulkhead was subject to the stat- 
ute regulating wharfage chargés. 
The statute under which the recovery 
is sought being highly penal, no pre- 
sumptions are to be indulged in 
against defendant. Murphy v. Voor- 
his, 10 Daly (N.Y.) 457, 14 N.Y.Wkly. 
Dig. 230. 
pase See Maritime Liens 38 C.J. p 


71. The Rathlin Head, 292 F. 867 
[aff sub nom. Ulster S. S. Co. v. Board 
of Com’rs of Port of New Orleans, 
299 FH. 474, and cert den 45 S.Ct. 99, 
266 U.S. 620, 69 L.Ed. 472]. See also 
cases intra this section. 

{a] Floating boat-house.—An im- 
plied contract for the wharfage of a 
floating boat-house is a maritime con- 
tract by reason of the subject-mat- 
ter, and a lien attaches for the wharf- 
age, enforceable in admiralty. "Wood- 
ruff v. One Covered Scow, 30 F. 269.7 


[b] Barge used for dancing pavil- 
lion was held not to be an instrument 
of navigation or commerce and not 
subject to maritime liens for compen- 
sation for services. Hayford y. Dous- 
sony, 32 F.(2d) 605 [aff 42 F.(2a) 439 
(rev The Pirate Ship, 21 F.(2d) 231)]. 


72. Ex p. Haston, 95 U.S. 68, 24 
L.Ed. 373; Morgan Iron Works y. The 
Allianea, 56 FEF. 609; The Wm. 


Brinsfield, 39 F. 215; "The Dora Math- 
ews, 31 F. 619; Ex p. Lewis, 15 BF 
Cas.No. 8,310, 2 Gall. 483. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ity, wharfage furnished to a domestie vessel is mari- 
time in its nature,’* and a len arises therefor en- 
forceable in admiralty, when the wharfage is fur- 
nished in the ordinary course of navigation.74 How- 
ever, no such len ordinarily arises where the vessel 
has been withdrawn from navigation,’® including 
cases where a vessel is kept for the purpose of stor- 
A wharfage claim is 
entitled to a maritime lien, whether the wharf be 
privately or publicly owned,’ and even in a vessel’s 


age’® or sinks at the wharf.77 


home port.*® 
Statutory lien. 


73. Ex p. Haston, 95 U.S. 68, 24 
L.Ed. 373; Braisted v. Denton, 115 F. 
428; The Mary K. Campbell, 31 F. 
840, 24 Blatchf. 475; Woodruff v. One 
Covered Scow, 30 F. 269; The Kate 
Tremaine, 14 F.Cas.No. 7,622, 5 Ben. 
60, 3 Leg.Gaz. 226; Brookman v. 
fama 43 iNeys 5045 USie Am: Re 73 1. 
Contra Delaware River Storage Co. 
Va Due Thomas, 7 iiiCas Now .3i769,, 19 
Phila. (Pa.) 364. 


74, dhe Scow, No.) 15, 92' B.. 1008; 
35 C.C.A. 149 [aff 88 F. 305]; Robin- 
son v. The C. Vanderbilt, 86 F. 785 
Patt 93° My 986, 34 CCA. 682]; ~The 
Mary K. Campbell, 31 F. 840, 24 
Blatchf. 475; Woodruff v. One Cover- 
ed Scow, 30 F. 269; Johnson vy. The 
McDonough, 13 F.Cas.No. 7,395, Gilp. 
101; The Kate Tremaine, 14 F.Cas. 
No. 7,622, 5 Ben. 60, 3 Leg.Gaz. 226; 
United Hydraulic Cotton-Press Co. v. 
The Alexander McNeil, 24 F.Cas.No. 
14,404. Contra The Mississippi, 6 F. 
543; Delaware River’ Storage Co. v. 
The Thomas, 7 E.Cas.No. 3,769,, 9 
Phila. (Pa.) 364; Earle v. The Alida, 
8 F.Cas.No. 4,245, 23 How.Pr. (N.Y.) 


oie; The Gem, 10 F:Cas:No, 5,308, 
Brown Adm. 37; BRussel v.- The 
Asa R. Swift, 21 F.Cas.No. .12,144, 


Newb.Adm. 553. 

[a] Statement of rule.—A mari- 
time lien arises for wharfage fur- 
nished to domestic vessels when the 
wharfage is obtained in the ordinary 
course of navigation on the engage- 
ment of the master or officers of the 
ship. The Advance, 60 F. 766 [aff 71 
Hn IS8T,, 18) C.CuA. 4044: 


[b] Receiving and discharging 
passengers and freight.—The Little 
Charley, 31 F.(2d) 120; The Poznan, 
9 F.(2d) 838 [rev on other grounds 
MiG Cinase, out Urseeld ts ly Tah: 
Oy stimn 

[ec] Vessels repaired.—(1) Where 
the owner of a vessel failed to pay 
for repairs at their completion, the 
vessel meanwhile remaining in the 
dock of libelant, which made the re- 
pairs, the vessel is liable for wharf- 
age, and libelant is entitled to a lien 
thereon. The Trinidad, 251 F. 174. 
(2) Wharfage furnished to a vessel 
undergoing repairs is part of the 
charge giving rise to a lien under 
statute, but, except as a part of a@.re- 
pair charge, there is no lien for 
wharfage, either statutory or under 
the general maritime law, unless the 
service is rendered to a vessel then 
engaged in navigation or as a prepa- 
ration for continued navigation. The 
Andrew J. Smith, 263 F. 1004. 


[ad] Analogy to other services.— 
A’ wharage service, as respects: im- 
mediate need, and the absence of op- 
portunity, for personal dealing or in- 
quiry, is most analogous to towage, 
pilotage, or salvage, which, aside 
from statute, give a lien on domestic 
vessels. The Allianca, 56 F. 609. 


[e] Bankruptcy of person liable. 


Upon a domestic vessel within 
the state to which she belongs, the state has unre- 
stricted power to create liens, under such limitations 
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as it may determine,8® and the use of the word 
“lien” is not essential to its ereation.*? 
utes creating such liens may apply to private 
wharves*? and the liens so created may be enforced 
in admiralty,*? if the conditions of the statute which 
assumes to give them are complied with.*4 

[§ 39] 2. Creation, 
In order to create a lien for wharfage, it is neces- 
sary that the contract be made by some person who 
has authority to pledge the vessel to the performance 


Themistat= 


Termination, and Revival. 


of the contract,*® as, for iistance, the charterer or 


—Where the wharfage due upon 
goods imported was, by the course 
of trade, paid by the importer at the 
Christmas following the importation, 
whether the goods were in the mean- 
time removed or not, and goods were 
sold to A, and after Christmas the 
merchant importer became bankrupt, 
there was no lien on the goods for 
the wharfage as against A. Craw- 
shay v. Homfray, 4 B.&Ald. 50, 22 


Rev.Rep. 618, 6 H.C.L. 385, 106 Re- 
print 856. 
75. The General Lincoln, 24 F. 


(2d) 441; Robinson y. The C. Vander- 
bilt, 86 EF. 785 [aff 98 F. 986, 34 C.C.A. 
682]. 

76. Robinson vy. 
bilt, supra. 

[a] Common-law lien.—In such a 
case, however, the wharfinger would 
probably have a common-law lien de- 
pendent upon possession. The Mur- 
phy Tugs, 28 F. 429. 


77. Taylor v. The Joseph Walker, 
230 EE CASENOF 13/09 5% 


[a] Where tug sank while under- 
going repairs after an injury, and 
was abandoned by owner and insurer, 
the wharfinger was not entitled to a 
lien for wharfage after that time. 
The Andrew J. Smith, 263 F. 1004. 


The C. Vander- 


78. Beard v. Marine Lighterage 
Corporation, 296 F. 146. 
79. Beard v. Marine Lighterage 


Corporation, supra; The Suelco, 286 F. 
286. 


80. Pittsburgh Launch Club v. Al- 
mono Canoe Club, 180 F. 319; The 
Cimbria, 156 KF. 878; Fredericks v. 
James Rees, etc., Co., 135 F. 730, 68 
C.C.A. 368; Eley v. The Shrewsbury, 
69 F. 1017; The Mississippi, 6 F. 543; 
The Ann Ryan, 1 F.Cas.No. 428, 7 
Ben. 20; Earle v. The Alida, 8 F.Cas. 
INO; (A245. Joe uHOweeT MeCN) ummod Os 
The Virginia Rulon, 28 F.Cas.No. 16,- 


974, 13 Blatchf. 519; Coal-Float v. 
Jeffersonville, 13 N.H. 115, 112 Ind. 
1: 


[a] Statute is limited in its ap- 
plication to the season of navigation, 
when the use of a wharf is necessary 
to the employment of the vessel, but 
a lien is not allowed for services ren- 
dered the vessel while she is laid up 
during the winter. The Murphy 
Tugs, 28 F. 429. 


[b] Pennsylvania statute of 1858 
(1) applies only to vessels engaged 
in the business or employment of 
trade or commerce on the rivers nam- 
ed therein. Pittsburgh Launch Club 
v., Almono Canoe) Club, "180 EF. 319% 
Fredericks v. James Rees, ete., Co., 
TB5¥ES 730, 681C.C. An 36829 (2). There- 
fore a floating club houseboat, forty 
or fifty feet long, about fourteen 
feet wide, with decks forward and 
aft, and a cabin containing a kitchen 
and living room, is not subject to 
such statute, which gives a lien for 
wharfage and anchorage against ves- 


his agent,®® when acting with such authority.** 
Moreover, there must be in all cases, either in fact 
or by presumption of law, a eredit of the ship;** 


sels navigating particular rivers. 
Pittsburgh Launch Club v. Almono 
Canoe Club, 180 F. 319. 

[c] Inapplicability of statute.— 
Where a wharf-boat lay alongside the 
public wharf, and was used by a 
steamboat for three days, wharfage 
being in the meantime paid to the 
city by the steamboat, the owners of 
the wharf-boat had no statutory lien 
on the steamboat for the use of their 
Heber her alr v. The Shenandoah, 21 

oO. : 


81. The Virginia Rulon, 28 F.Cas. 
No. 16,974, 138 “Blatchf. 519; Coal-— 
Float v. Jeffersonville, 13 N.E. 115, 
RI Tne 15: 


82. Beard v. Marine Lighterage 
Corporation, 296 F. 146. 


83. Beard v. Marine Lighterage 
Corporation, supra; The Cimbria, 156 
F. 378; The Mississippi, 6 5433 
The, Ann Ryan, (1 Cas.No, 428.017 
Ben» 2035) The Virginia: avon, 2 seen. 
Cas.No. 16,974, 13 Blatchf. 519. 


84 The Cimbria, 156 F. 378; The 
Mississippi, 6 F. 548. 


_ [a] In New York no statutory lien 
is acquired, against a domestic. ves- 
sel, for wharfage, unless. specifica- 
tions of lien are filed within thirty 
days after the debt is contracted. 
Morgan Iron Works v. The Allianca,. 
56 F. 609. 


85. See cases infra this note and 
notes 86, 87. 


fa] Sheriff seizing vessel.—A 
sheriff who has seized the yvessef up- 
on legal process, and resorts to a. 
wharf in order to tie her up, and pre- 
vent her from completing her voyage, 
has no such authority. The Mary K. 
Campbell, 31 F. 840, 24 Blatchf. 475.. 


ee The Ioannis Vatis, If F.(2a) 
87. The Capitaine Faure, 7 F.(2d) 
ehh Wessel YO GaN OAC Oy ese 
fa] Unauthorized contract.—A. 


maritime lien was not created against 
a ship under time charter, for the 
use of libelant’s pier, under a contract 
with charterer, not authorized, by the 
ship or ratified by the master in be- 
half of the ship. . The Capitaine 
Faure, 7 F.(2d) 131 [aff 7 F.(2d) 138]. 


[b] Wharf owner’s duty to inves- 
tigate authority—Where charterer 
under a time charter contracted with 
libelant as private owner of wharf 
for use of its pier, it was the duty 
of libelant to use reasonable diligence 
to ascertain whether charterer had 
authority to make a contract for use 
of pier, binding on the ship. The 
Capitaine Faure, 7,F.(2d) 131 [aft 7 
Eade N38) 5 

88. The Suelco, 286 F. 286; Em- 
pire Warehouse Co. v. The Advance, 
(ELE DOG” BIST CE (CKOR NR AEE listo OG). TEs 
766]. 

[a] Tlustration—Where a wharf 
was hired to a receiver forwarding 


222 [68 C.J.] 


and when such credit is negatived by the evidence, 
no such lien, whether maritime or statutory, will 
be recognized.£® So where the contract embraces 
other valuable considerations, the supply of which 
would give no lien against the ship, and which can- 
not be separated from the wharfage proper, no lien 
will arise.°° 


Termination of lien. A lien for wharfage arises 
from day to day and ceases on the arrest of the ves- 
sel.®t 

Revival of lien. Where a vessel is removed se- 
eretly or wrongfully from a wharf, and afterwards 
brought back without fraud or force, the lien of 
the wharfinger is revived.®? 


[§ 40] 8. Waiver.°* A wharf proprietor may 
waive his lien,®* either expressly or impliedly, as 
by failing to enforce it for an unreasonable length 
of time,®® but no usage or custom ean displace it or 
prevail in conflict with the law which gives it.°° The 
taking of a bond to secure payment of wharfage 
charges was not a waiver of the right to a lien.®* 


[§ 41] 4. Priorities.°° A lien for wharfage is 
made, under the general maritime law, a lien next 
in rank to wages.®® And it has been held that a ves- 
sel might be detained until dock rates were paid, 
even though the master and erew had a len for 


cargo therefrom by various vessels, 
no lien for wharfage against a ves- 
sel using the wharf was given by the 
lien statute, giving a lien for certain 


supplies and _ services, including 99. The Shrewsbury, 69 F. 1017. 
wharfage, when contracted for a ves- al 
sei, as the debt was not contracted] B. 8 


by or for the ship. The Suelco, 286 


[b] Wharfage not “necessary.”— 
Although wharfage is a necessity, it 
is not a “necessary,” in the sense 
in which that word is used in the 
statute giving liens for necessaries, 


F, 345)]. 
63-67. 
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Ct. 700, 262 U.S. 751, 67 L.Hd. 1215]. 


$8. Between maritime liens in gen- 
eral see Maritime Liens § 92 et seq. 


ae Emilie Millon, [1905] 2 K. 


2. New York Dock Co. v. The Poz- 
F., 286. nan, 47 S.Ct. 482, 274 
Ed. 955 [rev 9 F.(2d) 838 (rev 297 


3. Of lien generally see Liens §§ 


[§§ 39-43 


wages due before she entered the dock. The pro- 
ceeds of a vessel arrested while discharging at a pier 
and sold to satisfy the claims of cargo owners, were 
chargeable with preferred claims for wharfage.* 


[§ 42] 5. Enforcement. A wharfinger may en- 
force his lien by a proceeding in rem against the 
vessel* or the proceeds arising from her sale by or- 
der of a court of admiralty,® or he may sue the own- 
er in personam.® However, a public boat, devoted 
to a specific public use, cannot be arrested to en- 
foree such alien.? A wharfage lien is not ordinari- 
ly one which can be enforced by a detention of the 
vessel,® but only by an application to the court,° 
and that not in exclusion, but in concurrence, with 
other liens standing in the same degree of privi- 
lege.1° However, the lien is good in the hands of 
whoever holds it.11 When permitted by statute a 
lien for wharfage may be: enforced by distress.1? 
The doctrine that a len securing a debt may be en- 
forced after the debt itself is outlawed has been 
applied in the case of a wharfinger’s lien for an un- 
paid balance.?? 


[§ 43] D. Remedies—1. Nature and Form.14 
Wharfage being a maritime claim, the jurisdiction 
of admiralty is, except as to common-law remedies, 
exclusive,'® and a state statute providing for at- 
tachment, and other proceedings in rem against ves- 


[a] In New York by statute (1) 
“express power is given to distrain 
for wharfage, on any goods or chat- 
tels found on board the ship or ves- 
sel which has laid twenty-four hours 
at any wharf in the city of New 
York.” Marshall v. Vultee, 1 E.D. 
Smith 294 [rev on other grounds 11 N. 
Y. 461]. (2) The owner of a wharf 
may distrain for wharfage on any 
goods or chattels on board a ship 
which has used his wharf, although 
the vessel has removed from the 
wharf; in other words, the distress 


(Ess alia 700 aby 


though credit was not given to the 
vessel. The Suelco, 286 F. 286. 


89. The Advance, 71 F. 987, 18 C. 
C.A. 404 [aff 60 F. 766]. 

[a} Personal agreement.—There 
is no lien for wharfage when there 
is a personal agreement between the 
wharfinger and the shipowner as to 
the rate of wharfage. The Cimbria, 
156 F. 378; The Advance, 71 F. 987, 
18 C.C.A. 404 [aff 60 F. 766]; Ex p. 
Lewis, 15 F.Cas.No. 8,310, 2 Gall. 483; 
New York Mail Steamship Co. v. The 
Baltic, 18 F.Cas.No. 10,213. 


$0. The Cimbria, 156 F. 378; Em- 
pire Warehouse Co. v. The Advance, 
M98 18 C:C. A. £04 re 60 F. 766]; 
The Saginaw, 2 Be TGs 


91. The William Leishear, 21 F. 
(2d) 862; The Poznan, 297 F. 345 [rev 
9 F.(2d) 838 (rev 47 S.Ct. 482, 274 U. 
rp, lly, Val IG ool ey) ile 

92. Johnson v. The McDonough, 13 
F.Cas.No. 7,395, Gilp. 101. 

98. Of lien generally see Liens §§ 
51-62. 

Of maritime lien generally see Mar- 
itime Liens §§ 117-130. 


94 The Dora Mathews, 31 F. 619; 
Lawson v. Corbett, 14 N.S. 322, 2 Can. 
L.1T.0ce. Notes 94. 

95. The Dora Mathews, 31 F. 619. 

96. The Dora Mathews, supra. 

97. El Amigo, 285 F. oe [cert den 
sub nom. Importers S. 8S. Co. v. Hous- 
ton Marine Engineering Works, 43 S. 


— 


Of maritime lien generally see Mar- 
itime Liens §§ 142-173. 


4 Ex p. Haston, 95 U.S. 68, 24 L. 
Ed. 373; The Shrewsbury, 69 F. 1017; 
United Hydraulic Cotton-Press Co. 
v. The Alexander McNeil, 24 F.Cas.No. 
14,404; Coal-Float v. Jeffersonville, 
13; NGO, ee nen Lio. 


5. United Hydraulic Cotton-Press 
Co. v. The Alexander McNeil, 24 F. 
Cas.No. 14,404. 


6a Hx poe Hastonob UsS.s 68seat la. 
Ed. 373; United Hydraulic Cotton- 
Press Co. vy. The Alexander McNeil, 24 
F.Cas.No. 14,404. See also infra § 43. 


7. The Seneca, 21 F.Cas.No. 12,- 
668, 8 Ben. 509. 


_[a] Police boat.—The harbor po- 
lice boat owned by New York city can- 
not be arrested in admiralty to en- 
force a lien for wharfage, it being 
public property, devoted to a specific 
and public use. The Seneca, 21 F.Cas. 
No. 12,668, 8 Ben. 509. 


8. The Phebe, 19 F.Cas.No. 11,065, 
1 Ware 3860. 


9. The Phebe, supra. 


10. The Phebe, supra. 

11. Eley v. The Shrewsbury, 69 F. 
1017. 

[a] Thus a lien for wharfage may 


arise in favor of a part-owner of a 
vessel, and be enforced in the hands 
of his assignee. Eley v. The Shrews- 
bury, 69 EY LOLT.. 


12. See statutory provisions. 


may be made ata place different from 
that where the wharfage accrued, pro- 
vided such place be within the juris- 
diction authorizing the process by 
distress. Nicoll v. Gardner & Mc- 
Gormick, 13 Wend. 288. (3) If it is 
made for wharfage of premises, for 
which defendant had no right to dis- 
train, or for a longer period than was 
due, the distress is void. Marshall v. 
Vultee, supra. (4) If the wharfinger 
desires to sell and dispose of the 
goods and chattels thus acquired by 
distress, he is required to proceed in 
conformity with the statute in respect 
to sales of property taken upon a 
distress for rent. Mangum v. Far- 
rington, 1 Daly 236. (5) Of course, 
after applying the proceeds to the 
payment of the expenses of the dis- 
tress sale and the wharfage, the own- 
er will be entitled to have any sur- 
plus returned to him. Mangum v. 
Farrington, supra. (6) The right to 
distrain for wharfage was not taken 
away by the act of 1846, abolishing 
distress for rent, nor by the act of 
1860, “in relation to the rates of 
wharfage,” etc. Mangum v. Farring- 
ton, supra. 


13. Spears v. Hartly, 3 Esp. 81, 170 
Reprint 545. 


14. Enforcement of lien for wharf- 
age see supra § 42. 


15. Brookman v. 
Ho4, 30 Amv. T3l. 


Admiralty jurisdiction of claims for 
wharfage see Admiralty § 91. 


Hamill, 43 N.Y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 43-47] 


‘sels for such a claim is void.1® The common-law 
law remedy for the collection of wharfage was by 
action;1* but where the method is prescribed by 
statute,1® the statutory method must be followed?® 
unless the remedy so given is intended to be cumu- 
lative only.?° 


[§ 44] 2. Defenses—a. In General. Where de- 
fendant has had the use of the wharf, and plaintiff 
was in possession under color of title it is no de- 
fense to a claim for wharfage that plaintiff’s title 
is defective.?!_ Furthermore, one using a wharf can- 
not resist payment of wharfage on the ground that 
the wharf had not been well built or was out of re- 
pair.?? It has also been held that plaintiff’s assign- 
ment of its interest in the suit was no defense.?* 

Laches. The question of laches depends largely 
upon the facts of the particular case.2*4 Thus, under 
one set of facts, the defense was not available after 
a delay of three years,?® while under another, the 
question was “hardly open” after two and a half 
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fendant may show, by way of recoupment, that the 
port and wharves?® or other places required to be 
kept in repair by the wharfinger?® were out of re- 
pair, whereby he sustained damage. However, a 
claim in favor of a third person cannot be set off.*° 


[§ 46] 3. Parties.*+ Remedies, whether by ac- 
tion or distress, must be pursued in the name of the 
party in interest,?? and not in the name of the agent 
who made the contract or one who is appointed to 
make the collection or do both.*3 An action to re- 
cover wharfage is not an action for the recovery of 
real or personal property, and persons claiming to 
own the wharf are not necessary parties to an ac- 
tion for wharfage.?4 A wharf owner may maintain 
assumpsit against the owner of an adjacent wharf, 
rather than proceeding against overlapping ves- 
sels.25> Steamers are not jointly liable for lhghter 
wharfage, and therefore not subject to be impleaded 
in a libel against harbor eraft receiving cargo from 
or delivering it to such steamers.*® 


years.” 


[§ 45] b. Set-Off and Counterclaim.?’ 


16. Brookman v. Hamill, 43 N.Y. 
554, 3 Am.R. 731. See generally Ad- 
miralty § 29. 
ee Hastorf v. Kelly, 9 Daly (N.Y.) 


18. See statutory provisions. 
19. See cases infra this note. 
[a] In New York (1) under stat- 


ute of 1860 the collection of wharfage 
could only be made in the statutory 
manner by a warrant to distrain the 
goods and chattels found on board of 
the vessel, or on the pier or bulkhead. 
Warren v. McDiarmid, 34 How.Pr. 
304. (2) Action was not a proper 
remedy for wharfage under this stat- 
ute. Warren v. McDiarmid, supra. 
(3) However, an action lies to re- 
eover wharfage allowed under stat- 
utes of 1870 and 1872; these—allow- 
ing owners or lessees of piers to 
“charge and collect” a certain rate— 
being a substitute for the 1860 stat- 
ute, allowing them to “charge and 
receive” the same rate, but to collect 
by distress. Hastorf v. Kelly, 9 Daly 
403. 


20. McLeod v. Yeates, 10 N.B. 168. 


21. The Ildewild, 64 F. 603, 12 C. 
C.A. 328; Blumberg v. McNear, 1 
Wash.T. 141. 


22. Schwartz v. Thirty-Two Flat- 
boats, 14 La.Ann. 243; Prescott v. 
Burgess & Town Council of Duquesne, 
48 Pa. 118. 

23. Trowbridge v. City of Albany, 
ea TT CNY.) 4:29. 


[a] Thus in an action by a city to 
recover wharfage due, the fact that 
the city had assigned all its interest 
in the suit before it was commenced 
is no defense. Trowbridge v. City of 
Albany, 7 Hill (N.Y.) 429. 


24. See cases infra this section. 
See also Equity §§ 211-252. 


25. G. W. Sheldon & Co. v. Kerr 
_S. S. Co., 200 N.Y.S. 276. 


[a] Payment under protest.— 
Where plaintiff, when he paid exces- 
sive wharfage charges, notified the 
wharfinger by letter that he paid un- 
der protest and solely to obtain pos- 
session of the merchandise, and that 
unless the charges were refunded 
within a reasonable time he would 
bring suit, the wharfinger could not 
set up the defense of laches to the 
action brought three years after the 
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[§ 47] 4. Pleading. The general rules as to plead- 


The de- 


payment. G. W. Sheldon & Co. v. Kerr 
S.Sy Coy s200 UN Yash 27.6: 


26. The Golden Rod, 208 F. 24, 125 
C.C.A. 322 [aff 197 EF. 830]. 


fa] Thus where defendant used a 
wharf for two and one half years be- 
fore any proceeding was taken to re- 
eover wharfage, the owner of the 
wharf slept on the question so long 
that it is hardly open. The Golden 
Rod, 208 F. 24, 125 C.C.A. 322 [aff 197 
F. 830]. 


27. Generally see Set-Off 
Counterelaim 57 C.J. p 351. 

In admiralty generally see Admiral- 
ty §§ 224-226. 


28. Buckbee v. Brown, 21 Wend. 
GNEYEO} 


and 


ae Sterrett v. Houston, 14 Tex. 
[a] Obstruction of bayou.—In an 


action by a city against a steamboat 
owner for wharfage, defendant could 
plead in reconvention, damages to his, 
boat in the navigation of the bayou 
above the city, it being alleged that 
the city charter required the wharf- 
age to be expended in the improve- 
ment of that part of the bayou, and 
that the city had for several years 
expended it for other purposes, per- 
mitting the bayou to become obstruct- 
ed. Sterrett v. Houston, 14 Tex. 153. 


30. The Francesca T., 9 F.Cas.No. 
5,030, 9 Ben. 34 (delay in loading). 


831. Generally see Parties 47 C.J. 
Dies 

In admiralty generally see Admiral- 
ty §§ 145-153. 


32. Woodruff v. Havemeyer, 12 N. 
BE. 628, 106 N.Y. 129, 27 N.Y.Wkly.Dieg. 
42; Buckbee v. Brown, 21 Wend. (N. 
a) LL: 


[a] Contract for benefit of wharf- 
inger.—Under a bill of lading, the 
receipt of a cargo by the wharfinger 
was, in legal effect, a service ren- 
dered by him to the owner and he 
thereby became entitled to enforce the 
contract as specified in the bill of lad- 
ing, made for the benefit of such 
wharfinger and to recover the price 
mentioned from the owner. Woodruff 
v. Havemeyer, 12 N.E. 628, 106 N.Y. 
129, 27 N.Y.Wkly.Dig. 42. 


33. Buckbee v. Brown, 
(N.Y.) 110. 


21 Wend. 


ing applicable in other civil actions®’ ordinarily ap- 


[a] Dock master’s right to sue.— 
A wharfinger or dock master could 
not maintain an action in his own 
name to recover money due for dock- 
age, ete, although by statute the 
dockage, etc., is directed to be paid 
to him, and he is required to collect 


the same. Buckbee v. Brown, 21 
Wendy TONsY3) «1105 
34. Kelsey v. Murray, 


18 Abb.Pr. 
(N.Y.) 294, 28 How.Pr. 243. 


35. Adams v. John R. White & Son, 
103 A. 230, 41° RT. 157. 


[a] Application of rule.—Where 
the owner of an adjacent wharf or- 
dered coal barges to discharge at its 
wharf, and the barges overlapped 
plaintiff’s wharf, and plaintiff notified 
such adjacent owner that he would 
charge wharfage, he could maintain 
assumpsit against such owner, al- 
though defendant was not the owner 
of the barges, and although the cap- 
tain of each barge controlled it from 
the time it was placed alongside the 
wharf, as against the contention that 
the only remedy was a proceeding in 
rem against each vessel or in person- 
am against the owners thereof. Ad- 
ams v. John R. White & Son, 103 A. 
Pye Uae: a Hd ee I an LiS97 


36. New York Dock Co. v. The 
Southern Cross, 46 S.Ct. 489, 271 U.S. 
676, 70 L.Ed. 1146; Bush Terminal 
Co. v. The Allan, 46 S.Ct. 489, 271 U.S. 
676, 70 L.Ed. 1146; New York Dock 
Co. v. The Leviathan, 46 S.Ct. 488, 271 
UES 676) 9702 da. Wd’ 114 65= Whe. vies 


Cy Now 105) 10" Ws(2a) 6998 ticert mden: 
pues 488, 271 U.S. 675, 70 L.Ha. 


_{a] Owners of such steamers, if 
liable at all, were not “jointly liable” 
and petitions impleading them in li- 
bels for wharfage against harbor 
craft, lighters, etc., were subject to 
peremptory exception. New York 
Dock Co. v. The Southern Cross, 46 
S.Ct. 489, 271 U.S. 676, 70 L.bd. 1146: 
Bush Terminal Co. v. The Allan, 46 
S.Ct. 489, 271 U.S. 676, 70 L.Ed. 1146; 
New York Dock Co. v. The Leviathan, 
46.°S:Ct. 6488, 271 WS! 1676)-70) Lima: 
L4¢s, They Mr ia. Cl Nos, Lor 10GRee)): 
C99 ei hecexs denw46(SiCin 4885 71 Se 
675, 70 L.Ed. 1146]. 


37. See Pleading 49 C.J. p 1. 


Pleadings in admiralty see Admiral- 
ty §§ 183-229. 
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ply in proceedings to recover wharfage. 


[§ 48] 5. Evidence. General rules as to presump- 
tions*® and burden of proof*® apply in actions for 
wharfage.*° The plaintiff, in order to recover in an 
action for wharfage, has the burden of proof to es- 
tablish his right to such wharfage,** as his right 
under an agreement therefor. A lessee must show 
a proper lease of the wharf to him.*? One contract- 
ing for wharf facilities at a rate in excess of that 
prescribed by statute will be presumed to have waiv- 
ed the statute.44 The boat owner has the burden to 
prove an agreement not to charge wharfage.*® 


Admissibility.4® Ordinarily, any relevant and 
material evidence, otherwise admissible, may be re- 
ceived in an action for wharfage.** Thus, testimony 
pertinent to the question of the value of the use 
of plaintiff’s property by defendant is admissible,*® 
and where a plaintiff was entitled to the wharfage 
received by defendant, and the latter refused to state 
the amount received, plaintiff was entitled to prove 
what the reasonable wharfage would have been,*® 
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but testimony relating to an item of damages that is 
not recoverable should not be admitted.*° 


Weight and sufficiency.®! As in other civil ac- 
tions®? a fact in issue is sufficiently proved by a pre- 
ponderance of evidence in an action for wharfage.** 


[§ 49] 6. Questions for Jury.°* The question of 
the nature of the contract for the use of a pier®® 
and whether there was such a use of the wharf as 
would involve liability for wharfage®® are questions 
for the jury in an action for wharfage. So whether 
the wharf was a publie wharf or not is a question 
of fact;°7 and where the right to wharfage depends 
upon the existence of a grant from a municipal 
corporation, whether or not a grant will be presum- 
ed is peculiarly the province of a jury to deter- 
mine.°® 

[§ 50] 7. Damages.®® In an action for wharf- 
age for the use of a wharf by the overlapping of 
vessels lying at defendant’s wharf, damages to the 
plaintiff’s building situated within a few inches of 
the line of the wharf were not recoverable.®° 


VII. INJURIES TO VESSELS OR CARGOES. 


[§ 51] A. In General. A proprietor of a dock is 
ordinarily bound to know its condition®! and is lia- 
ble in damages to a person who, by his invitation, ex- 
press or implied, makes use of it, for an injury caus- 


ed by any defect or unsafe condition of the dock 
which the proprietor negligently causes or permits 
to exist, if such person was himself in the exercise 
of due care.®? 


38. See Evidence §§ 25-88. 
39. See Evidence §§ 13-24. 
In admiralty see Admiralty § 250. 
40. See cases infra notes 41, 42. 
41. The Devona, 16 F.(2d) 362; 


Taylor v. Beebe, 26 N.Y.Super. 262; 
Kelsey v. Murray, 18 Abb.Pr. (N.Y.) 


294, 28 How.Pr. 243; New York v. 
Seott, 1 Cai. (N.Y.) 548. 
42. The Devona, 16 F.(2d) 362. 


43. Taylor v. Beebe, 26 N.Y.Super. 
262. 


44. The Allan Wilde, 
[aff 264 F. 291]. 


[a] In such case therefore recov- 
ery on the contracts cannot be denied 
on the ground that they were con- 
trary to law. The Allan Wilde, 255 
F. 171 [aff 264 F. 291]. 


45. Higgins Lumber & Export Co. 
v. Drackett, 125 So. 322, 12 La.App. 
70. 


OD eid Gd 


fa] Yard rent for ship being re- 
paired.—Burden was on steamboat 
owner to prove that lessee of water 
front had agreed not to charge yard 
rent while making repairs. Higgins 
Lumber & Export Co. v. Drackett, 125 
So. 322, 12 La.App. 70. 


46. Admissibility generally 
Evidence § 89 et seq. 


In admiralty see Admiralty §§ 251- 
254. 


47. See cases infra this note; 
notes 49, 50. 


[a] Mlustrations.—(1) In an ac- 
tion for wharfage, evidence of defend- 
ant’s payment of rent, that barges 
lying at defendant’s wharf overlapped 
plaintiff's wharf, and as to the man- 
ner in which defendant used plain- 
tiff’'s wharf was held admissible. Ad- 
ams v. John R. White & Son, 94 A. 
675, 38 R.I. 240. (2) In an action for 
rent under wharf lease for a period 
during which lighters into which the 
ship had discharged its cargo remain- 
ed in the slip after the departure of 


see 


and 


‘the ship, defended on the ground that 
defendant was liable for rent only for 
the period during which the ship was 
in the slip, testimony as to whether 
defendant had any control over the 
lighters remaining at the pier after 
the steamship left, and as to whether 
defendant had any connection with 
the owner of the cargo, was held ad- 
missible. Carroll v. Harris, 186 N.Y. 
S. 539, 114 Misc. 392. 

Proof by book account see Evidence 
§ 1059 note 12 [a]. 

48. Adams v. John R. White & Son, 
LO3GA. .230, 41, RT. 157. 

49. Steers v. Brooklyn, 4 N.E. 7, 
101 N.Y. 51 [decided with Smith v. 
Brooklyn, 101 N.Y. 616]. 

50. Adams v. John R. White & 
Son, 94 A. 675, 88 R.I. 240. 

51. Weight and sufficiency of evi- 
sence generally see Evidence §§ 1730- 


In admiralty see Admiralty § 255. 


52. See Evidence § 1745. 
53. ~The, Trinidad, 25) shy 74. 
[a] Bvidence held insufficient: (1) 


To establish the pledging of ship’s 
credit to pay for wharfage and steve- 
doring. The Devona, 16 F.(2d) 362. 
(2) To sustain steamboat owner’s 
contention that lessee of water front 
had agreed not to make charges for 
yard rent. Higgins Lumber & Ex- 
port Co. v. Drackett, 125 So. 322, 12 
La.App. 70. 


[b] Sufficiency of proof as to dam- 
ages.—If proof be given of a market 
rate of wharfage, no further proof on 
question of damages is necessary, and 
such charge is properly allowed. The 
Trinidad, 251 F. 174. 


54. Generally see Trial §§ 313-459. 


55. Clark v. J. & C. Auditore, 155 
N.E. 679, 244 N.Y. 382 [rev 215 N.Y.S. 
828, 216 App.Div. 842]. 


[a] Term of contract.—Whether 
contract existed, substituting year 


term for use of pier for berthing 
steamer in place of original indefinite 
term, was held for jury. Clark vy. J. 
& C. Auditore, 155 N.E. 679, 244 N.Y. 
aie 215 N.Y.S. 828, 216 App.Div. 


56. St. Louis v. Eagle Packet Co., 
114 S.W. 21, 214 Mo. 638. 


57. Brown v. Ellicott, 2 Md. 75. 
58. Thompson v. New York, 5 N.Y. 
Super. 487 [aff 11 N.Y. 115]. 


59. Generally see Damages 17 C.J. 
p 699. 


60. Adams y. John R. White & 
Son, 94 A. 675, 38 R.I. 240. 


61. The Chancellor, 30 F.(2d) 227. 
See also cases infra this section. 


62. U.S.—The Murray River, 38 
F.(2d) 990; The Allemannia, 224 FY 
633 [mod 231 F. 942, 146 C.C.A. 138]; 
Ulrichs v. Phcenix Horse-Shoe Co., 35 
F. 308; The Calvin P. Harris, 33 F. 
295; Pennsylvania R. Co. v. Atha, 22 
Papin The John A. Berkman, 6 F. 


Cal.—Chapman y. State, 38 P. 457, 
104 Cal. 690, 48 Am.S.R. 158. 


La.—Fennimore v. New Orleans, 20 
La.Ann. 124. 


Mass.—Nickerson vy. Tirrell, 127 
Mass. 236. 
N.Y.—Vroman v. Rogers, 30 N.E. 


888, 132, NvY. 167 [aff 6 N.Y. Si42ene 
Vogemann v. American Dock & Trust 
Go., 115 NsY:S. 741, 131 App. Divemene 
[aff 92 N.B. 1105, 198 N.Y. 586]. 


Pa.—Pittsburgh v. Grier, 22 Pa. 54, 
60 Am.D. 65. 


See also cases infra this section. 


[a] Liability as to merchandise 
distinguished.—Liability of wharfing- 
er as to merchandise is different from 
liability of wharf owner, charging 
wharfage, which is compensation for 
use and occupation of pier or bulk- 
head. Blank v. Marine Basin Co., 165 
N.Y.S. 8838, 178 App.Div. 666. See 
also Warehousemen! and Safe De- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


ih, 


51] 


Degree of care required. While there is a duty to 
provide a safe berth®® a wharf proprietor is not an 
insurer of the safety of his dock.*4 
required to use reasonable care to keep his dock in 
such a state as to be reasonably safe for use by ves- 
sels which he invites to enter it, or for which he 
- holds it out as fit and ready,*® and if he fails to use 
such due care—if there is a defect which is known 
to him, or which, by the use of ordinary care or 
diligence, should be known to him—he is guilty of 
negligence, and liable to the person who, using due 
care, is injured thereby;®® but it has been held that 


positaries 67 C.J. p 433. 

[b] Regardless of nature of 
wharfinger’s liability any person is 
liable for injuries to a boat which 
went where she did at his invitation 
and for his service, if such person 
knew of the danger which produced 
the injury, and negligently failed to 
guard against the probable conse- 
quences of obedience to his own or- 
ders. Wright & Cobb Lighterage Co. 
v. Warren, Moore & Co., 279 F. 749. 


Soe The Murray River, 38 F.(2d) 


6&4 Smith v. Burnett, 19 S.Ct. 442, 
173 U.S. 430, 43 L.Ed. 756; Berwind 
White Coal Mining Co. v. City of New 
York, 48 F.(2d) 105 [mod sub nom. 
The Eureka No. 45, 42 F.(2d) 564]; M. 
& J. Tracy v. Marks, Lissberger & 
Son, 283 F. 100 [rev 269 F. 662]; Atna 
Ins! Co. v. Davidson S. S. Co., 257 F. 
68, 168 C.C.A. 280; Philadelphia, etc., 
me Oo, vy. Walker, 139 Fy 8555 Smith 
v. Havemeyer, 36 F. 927; The Calvin 
P. Harris, 33 F. 295; Pennsylvania R. 
Co. v. Atha, 22 F. 920; The John A. 
Berkman, 6 F. 535; Nickerson v. Tir- 
rell, 127 Mass. 236; MceCaldin v. Parke, 
37 N.E. 622, 142 N.Y. 564; Vroman v. 
Rogers, 30 N.E. 388, 132 N.Y. 167 [aff 
5 N.Y.S. 426]; The Devon, 16 Aspin. 
268. 


65. Smith v. Burnett, 19 S.Ct. 442, 
173 U.S. 430, 43 L.Ed. 756; The Dun- 
nigan Sisters, 53 F.(2d) 502; Berwind 
White Coal Mining Co. v. City of New 
York, 48 F.(2d) 105 [mod sub nom. 
The Eureka No. 45, 42 F.(2d) 564]; 
Stevens v. Maritime Warehouse Co., 
263 F. 68; Atna Ins. Co. v. Davidson S. 
S. Co., 257 F. 68, 168 C.C.A. 280; Smith 
vy. Havemeyer,.36 F. 927; The Calvin 
P. Harris, 33 F. 295; Pennsylvania R. 
Go. vy; Atha, 22° 920°)-The John <A. 
Berkman, 6 F. 535; Nickerson v. Tir- 
rell, 127 Mass. 236; McCaldin v. 
Parke, 37 N.E. 622, 142 N.Y. 564; Vro- 
man v. Rogers, 30 N.E. 388, 1382 N.Y. 
167; Stinson v. Edgewater Saw Mills 
Co., 123 N.Y.S. 745, 139 App.Div. 169; 
Vogemann v. American Dock, etc., Co., 
115 N.Y.S. 741, 131 App.Div. 216 [aff 
92 N.E. 1105, 198 N.Y. 586]; Lacka- 
wanna Steel Co. v. Pioneer Steamship 
Co., 124 N.Y.S. 833, 69 Misc. 104 [aff 
132 N.Y.S. 980, 148 App.Div. 465]; 
Pyman Steamship Co. v. Hull and 
Barnsley Railway, [1914] 2 K.B. 788 
{aff without reference to this point, 
(1915) 2 K.B. 729]; The Devon, 16 As- 
pin. 268. 


[a] Ordinary care and diligence.— 
M. & J. Tracy v. Marks, Lissberger & 
Son, 283 F. 100 [rev 269 F. 662]; 
Morey v. City of New Rochelle, 254 F, 
nope loo, C.C.A: 57. 


{[b] Failure to remedy known de- 
fect.—The Crown is guilty of negli- 
gence where an engineer in its employ 
notices the dangerous condition of a 
wharf and fails to take adequate steps 
to ascertain the extent of the danger 
or to remedy the defect or to prevent 
the use of the dangerous premises and 
an accident results. Rex v. Canada 
S. S. Lines, Ltd., [1927] Can.S.C. 68, 
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However, he is 


[1927] 1 Dom.L.R. 991 ' [varying 
[1926] Can.Exch. 13]. 

66. Girard Point Storage Co. v. 
Roy, 93 F. 574, 35 C.C.A. 454; Smith v. 
Havemeyer, 36 F. 927; The Calvin 
P. Harris, 33 F. 295; Heissenbuttel v. 
New York, 30 F. 456; Pennsylvania R. 
Coy vo Atha. 22 084920: the, John) Ac 
Berkman, 6 F. 535; Garfield, etce., Coal 
Co. v. Rockland-Rockport Lime Co., 
67 N.E. 863, 184 Mass. 60, 61 L.R.A. 
946, 100 Am.S.R. 543; Nickerson v. 
Tirrell, 127 Mass. 236; Vroman v. 
Rogers, 30 N.E. 388, 132 N.Y. 167; 
Vogemann vy. American Dock, ete., Co., 
115 Ney. 741, 131 App. Div. 226 [att 
92 N.E. 1105, 198 N.Y. 586]; Lacka- 
wanna Steel Co. v. Pioneer Steamship 
Co., 124 N.Y.S. 833, 69 Mise. 104 [aff 
132 N.Y.S. 980, 148 App.Div. 465]. 

Owner’s knowledge of defect or ob- 
struction see infra § 52. 


67. Erie R. Co. v. Long Island R. 
Co., 59 F.(2d) 822; The Dunnigan 
Sisters, 53 F.(2d) 502; Berwind White 
Coal Mining Co. v. City of New York, 
48 F.(2d) 105 [mod sub nom. The 
Eureka No. 45, 42 F.(2d) 564]; Lacka- 
wanna Steel Co. v. Pioneer S. S. Co., 
124 N.Y.S. 833, 69 Misc. 104 [aff 132 N. 
Y.S. 980, 148 App.Div. 465]; The Grit, 
[1924] P. 246. 


[a] Where wharfinger makes rep- 
resentation in good faith to a person 
who is about to use the wharf for the 
purpose of mooring a boat that the 
wharf is suitable for that purpose, he 
is chargeable with liability as for neg- 
ligence only for an injury to the boat 
which results from an accident due to 
the fact that the place was not suit- 
able. Vroman v. Rogers, 30 N.E. 388, 
032. ING Xe) LOT 


68. Dutton v. Strong, 1 Black (U. 
S.)) 28) 17 Bd 29; 


[a] Tho only liability of wharf 
owners (1) grows out of their duty 
arising from their implied invitation 
to others to use the pier for the trans- 
action of the business to which the 
pier was appropriated. Onderdonk v. 
Smith, 27 F.. 874, 23 Blatchf. 562. (2) 
Therefore no responsibility exists for 
damage to a vessel caused by a defect 
in a wharf when the vessel, having 
received its load some time before, 
had no business at the wharf at the 
time the damage occurred, and was in- 
jured by a defect that did not exist 
during business hours. Onderdonk v. 
Smith, supra. (3) Coal company need 
not provide berth at private dock for 
barge coming without notice in whose 
cargo company was not interested. 
Keane v. Diamond Mills Paper Co., 33 
F.(2d) 798. 


[b] What constitutes trespass.— 
Persons who tied their barges to 
barges tied up to the wharf of an- 
other thereby interfered with posses- 
sory right of wharf owner and were 
guilty of trespass. Republic of 
France v. Lehigh Valley R. Co., 114 A. 
242, 96 N.J.Law 25. 


68144. The Chancellor, 30 F.(2d) 
227. 


[68 C.J.] 225 


the wharfinger sufficiently discharges his duty to 
use reasonable care to furnish a safe berth if he 
warns the vessels.®7 


Duty to trespassers and licensees. 
a wharf proprietor owes no duty to a trespasse 
applies only where he does not know of the presence 
of the trespasser, or have reason to expect his ad- 
vent.°8% As to a licensee, he is only bound to refrain 
from injuring the ship willfully or wantonly.°® 


The rule that 


788 


In the application of the foregoing rules, dock pro- 
prietors have been held liable’® or not liable’! for 


69. The Santa Barbara, 299 F. 147 
[cert den sub nom. Canton Co. of 
Baltimore v. Brown, 45 S.Ct. 95, 266 
U.S. 612, 69 L.Ed. 467]. 


[a] Ship remaining for fumigation 
not licensee.—Ship, which had com- 
pleted business of unloading and re- 
mained at dock for purpose of fumi- 
gation, was not merely a licensee to 
which owner of pier owed no duty, 
except to refrain from injuring ship 
willfully or wantonly, though pier 
owner did not charge wharfage during 
time of fumigation, since agreement 
by owner of vessel to pay reasonable 
compensation in consideration for use 
of wharf will be implied. The Santa 
Barbara, 299 F. 147 [cert den sub nom. 
Canton Co. of Baltimore v. Brown, 45 
S.Ct. 95, 266 U.S. 612, 69 L.Hd. 467]. 


70. The Barrenfork, 300 F. 366 
[mod sub nom. Virginian Ry. Co. v. 
U.,S.,, 13 F.2d) 772; and cert den, 47 
S.Cigl 10, 2734 Use Clo, dele Oden coinle 
The Santa Barbara, 299 F. 147 [cert 
den sub nom. Canton Co. of Baltimore 
v. Brown, 45 S.Ct. 95, 266 U.S. 612, 69 
L.Ed. 467]; The John Carroll, 275 F. 
302; Pittsburgh Coal Co. v. Boyd, 266 
523) Clarkson ‘Coal |\@ sDoekiConuw: 
Northern Lakes S. S. Co., 251 F. 181, 
163 C.C.A. 337; Republic of France v. 
Lehigh Valley R. Co., 117 A. 598, 97 
N.J.Law 474; Vogemann vy. American 
Dockand) Trusty Cos) TLS NAYS aed 
131 App.Div. 216 [aff 92 N.E. 1105, 198 
N.Y. 586]; Galveston, H. & S. A. Ry. 
Co. v. American Grocery Co., (Tex. 
Commn.App.) 25 S.W.(2d) 588 [rev 
(Civ.App.) 13 S.W.(2d) 9838, aff (Sup.) 
36 S.W.(2d) 985, aff 52 S.Ct. 342, 285 
U.S. 127, 76 L.Ed. 659]. 


[a] Dlustrations.—(1) Respond- 
ent was held at fault for the sinking 
of a car float at a float bridge; it 
appearing that respondent’s conduc- 
tor, in charge of a switching engine 
which should have unloaded cars on 
the float, left and began other work 
after moving the cars, so that the 
float was thrown out of equilibrium. 
Central R. R. of New Jersey v. New 
York jCent.< R.. Co. 254 PRS duraCo 
The occupant of a dock was liable for 
injuries to a scow, where by his in- 
vitation, express or implied, he al- 
lowed the scow to be placed in what 
he should have known, and was bound 
to know, was an unsafe berth. Dono- 
van v. Frederick Starr Contracting 
Co., 290 F. 501. (3) Dock company, 
whose superintendent inspected ves- 
sel and proceeded with hauling there- 
of on company’s marine railway after 
being informed that docking ‘plans 
were not available, was held liable 


for resulting damage thereto. The 
Fire Island, 2 F.Supp. 513. 
71. U.S.—Brigham v. John FE 


Schmadeke, Inc., 262 F. 571; Niagara 
Transit Co. v. Northwestern Fuel Co., 
258 F. 8938, 169 C.C.A. 613; The Ken- 
nebec, 258 F. 222, 169 C.C.A. 290 [aff 
252 EF. 194]; Pacific Mail S. S. Co. v. 
Panama R. Co., 251 F. 449, 163 C.C.A. 
625 [cert den 39 S.Ct. 9, 248 U.S. 567, 
63 L.Ed. 424]; Toxaway Tanning Co. 
v. Sulzberger & Sons Co., 242 F. 888, 
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injury to vessels, according to the facts of the par- 
Thus, they have 
been held liable for loss due to explosion,’? fire,** or 
storms,‘* for damage due to the collapse of the 
wharf,’® or for the moving’® or capsizing of a 


ticular case under consideration. 


boat.77 On the other hand there 


155 CICVA. 4765 cert, den 38 S.Ct, 13) 
245 U.S. 657, 62 L.Hd. 534]. 


Cal.—Northwestern Mut. Fire Ass’n 
v. Pacific Wharf & Storage Co., 200 P. 
934, 187 Cal. 38. 

N.J.—Republic of France v. Lehigh 
NES R. Co.,-114 A. 242, 96 N.J.Law 
25. 


N.Y.—Blank v. Marine Basin Co., 
165 N.Y.S. 883, 178 App.Div. 666. 

Tex.—Fort Worth Elevators Co. v. 
Keel & Son, (Civ.App.) 231 S.W. 481 
[error refused]. 

Eng.—Mackenzie v. Stornoway Pier 
and Harbour Commission, [1907] S.C. 
435; Thomas & Co. v. Brown, 4 Com. 
Cas. 186. 

72. Republic of France v. Lehigh 
peptes, R. Co., 117 A. 598, 97 N.J.Law 

74. 

[a] Thus if it was unlawful for a 
barge taking on a cargo of explosives 
to remain moored at the wharf over 
night, the owner of the wharf, who 
knew of it, was negligent in not re- 
quiring the removal of the barge, and 
such negligence was the proximate 
cause of plaintiff’s damage, whether a 
fire originated on the barge and spread 
to the wharf where the explosion 
causing the injury occurred, or wheth- 
er the fire started on the wharf and 
the principal explosion was on the 
barge. Republic of France v. Lehigh 
Valley R. Co., 117 A. 598, 97 N.J.Law 
474, 

73. The Santa Barbara, 299 F. 147 
[cert den sub nom. Canton Co. of Bal- 
timore v. Brown, 45 S.Ct. 95, 266 U. 
S. 612, 69 L.Ed. 467]. 

[a] Destruction of shipment on 
wharf.—Wharf company was held lia- 
ble for shipment, destroyed by fire 
while on wharf after delivery by 
steamship company and before deliv- 
ery to railroad. Galveston, H. & S. 
A. Ry. Co. v. American Grocery Co., 
(Tex.) 36 S.W.(2d) 985 [aff (Commn. 
App.) 25 S.W.(2d) 588, which rev 
(Civ.App.) 13 S.W.(2d) 983. Aff 52 
S.@t. 3427 285 U-S. 127, 76 L.Ed. 659]. 

74, See cases infra this note. 

[a] Damage by wind.—(1) Wharf 
manager, who shifted a scow from a 
place of safety between piers to the 
end of the pier, and who permitted 
it to remain there for hours after due 
warning of the approach of a storm, 
held negligent, and therefore liable 
for damages to scow sustained in the 
storm by pounding against the pier 
during the storm. The John Carroll, 
275 F. 302. (2) The owner of a dock 
is liable for injuries to a ship where 
the force of the wind was able to 
move a bridge or trestle used in un- 
loading, because the jaws of the clamp 
intended to make the trestle fast did 
not firmly grasp the web of the rails 
on which it ran. Clarkson Coal & 
Dock .Co. v. Northern Lakes S. S. Co., 
251 F.. 181, 163 C.C.A. 337. (3) Where 
a vessel which tied up at a dock at the 
invitation of the owner was injured 
when the wind moved a bridge or 
trestle provided for unloading, the 
dock owner cannot escape liability, by 
showing that it purchased the devise 
from reputable manufacturers and in- 
stalled it under the direction of com- 
petent engineers where the defect was 
not latent. Clarkson Coal & Dock Co. 
v. Northern Lakes S. 8S. Co., supra. 
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was no liability 


75. Vogemann v. American Dock & 
Trust. Co 115 °N YS.) 741, 131 App: 
Div. 216. att 92) NEE UhO5,) L9Se Ne Ys 
586]. 

[a] Knowledge of defect.—Where 
Owners of a pier which had existed 
for many years knew of the existence 
and ravages of a worm in the waters 
of the harbor and failed to inspect 
the piles below the water line, and 
the pier collapsed in consequence of 
the piles having been eaten away be- 
low the surface of the water by such 
worm, they were guilty of negligence, 
and liabie for damages to a cargo on 
the pier. Vogemann v. American 
Dock & Trust Co.,, 115 N.YcS: ‘741,. 132: 
App.Div. 216 [aff 92 N.E. 1105, 198 N. 
Yao SG: 

76. Pittsburgh Coal Co. v. 
266 F. 52. 

[a] Houseboat moored without 
payment.—Where libelant’s house- 
boat, moored for the winter at de- 
fendant’s wharf with its consent, but 
without payment, sank and was drift- 
ed by high water to where it endan- 
gered boats of defendant, in moving 
it for their protection defendant was 
held bound to exercise ordinary care 
not to injure it, and liable for its loss 
solely through the negligent manner 
in which it was handled and secured 
afterward. Pittsburgh, Coals Co. ve 
Boyd, 266 F. 52. 


77. The SBarrenfork, 300 F. 366 
[mod sub nom. Virginian Ry. Co. v. U. 
Ss sls SE SC20) ic, Cert eaenms Tansee. 
110; 22735 U-S. 718) 71 Led: “8574. 

[a] Negligence in coaling boat.— 
The capsizing and sinking of a new 
tug while being coaled at respond- 
ent’s coaling pier was held to have 
been caused by the negligent dis- 
charge of an excessive quantity of 
coal into the starboard bunker be- 
fore commencing to fill the port 
bunker; also it was held, that alleged 
inflow of water through the ash hop- 
per, when the tug listed, was not in 
sufficient quantity to constitute un- 
seaworthiness or a contributing 
cause. The Barrenfork, 300 F. 366 
[mod sub nom. Virginian Ry. Co. v. 
Ge Si, 13) (2d)! “772, cand! cert tden 
LU ISO SEIU PGT OES T7faese i7) AGLI ate b 
857]. 

78. Mackenzie v. Stornoway Pier 
and Harbour Commission, [1907] S.C. 
435; and cases infra this note. 


[a]  Tilustrations.—(1) Wharfin- 
ger, which could not have made sur- 
face free of powder spilled thereon, 
except by resurfacing it, and had 
nothing to do with unloading hides 
on the pier was held not liable for 
damage to the hides from such pow- 
der. Toxaway Tanning Co. v. Sulz- 
berger & Sons Co., 242 F. 888, 155 C. 
C.A. 476 [cert den 88 S.Ct. 13, 245 
U.S. 657, 62 L.Ed. 534]. (2) Where a 
lumber company, after receiving no- 
tice from a wharf company that there 
would be a strike of longshoremen 
and wharf handlers on a date, after 
which it would not receive a_ ship- 
ment of lumber except subject to its 
not assuming any responsibility for 
loss or damage until the strike was 
over, roughpiled the lumber on the 
latter company’s wharf, there was 
not a unilateral contract on the part 
of the wharfinger, the lumber compa- 
ny by such act having accepted the 
conditions stated, and affirmatively 


Boyd, 
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in other cases, and, under different cirecumstances,*$ 
ineluding cases in which the loss was caused by land- 
shde,*® or solely by the unusual violence of a storm,®° 
for damage from freezing,*! collision,®? or leaving 
boat unattended,** and for the disappearance of a 


agreed to relieve the wharf company 
from all risks. Northwestern Mut. 
Fire Ass’n v. Pacific Wharf & Stor- 
age Co., 200 ©: 934) 187 Cals 38mg 
A wharf owner could properly as- 
sume, in the absence of notice to the 
contrary, that owners of barges load- 
ed with dangerous explosives would 
not tie their barges to barges tied at 
the wharf and loaded with dangerous 
explosives in violation of harbor reg- 
ulations, and hence was under no 
duty to them, and they were not en- 
titled to recover damages for an ex- 
plosion where a fire started at the 
Wharf. Republic of France v. Lehigh 
Valley R. Co., 114 A. 242, 96 N.J.Law 
25. (4) In an action by a purchaser 
of wheat against a wharf company 
to which it had been delivered for its 
loss by fire caused by flood waters 
reaching an adjacent car of unslack- 
ed lime in the yards of a third party, 
to which the wharf company had 
moved it to escape the floods, such 
removal was not actionable negli- 
gence, where made in good faith in 
the stress of grave and impending 
danger, and with the view of saving 
the property from _ injury. Fort 
Worth Blevators Co. v. Keel & Son, 
(Tex.Civ.App.) 231 S.W. 481 [error 
refused]. 

79. Pacific Mail S. S. Co. v. Pana- 
ma. Rs Co:, 251° W:.449. 1638 (C:C AsmGzs 
[cert den 39 S.Ct. 9, 248 U.S. 567, 63 
L.Ed. 424]. 

80. Niagara Transit Co. v. North- 
western Fuel Co., 258 F. 893, 169 C.C. 
AU i613: 

[a] Collapse of unloading bridge. 
—The collapse during a storm of a 
steel unloading bridge on respond- 
ent’s coal dock, new and of approved 
and modern construction, by which 
libelant’s vessel was injured, was 
held not due to negligence which ren- 
dered respondent liable, but to the 
entirely unusual violence of the 
storm which could not reasonably 
have been anticipated. Niagara 
Transit Co. v. Northwestern Fuel Co., 
258 E.. 8938, 169 C.CiA. 613: 

81. The Kennebec, 258 F. 222, 169 
C.C.A. 290 [aff 252 F. 194]. 

[a] Ship being repaired.—A dry 
dock company, employed to make re- 
pairs to the exterior of the hull of a 
steamship, held not required to fur- 
nish steam for heating the interior 
while the work was being done, nor 
liable for injury caused by freezing 
of the steam pipes, where the master 
and crew remained on board and in 
charge. The Kennebec, 258 F. 222, 
169 C.C.A.. 290 [aff 252 By 194], 


€2. Brigham v. John F. Schmade- 
ke, Ine.) 262 BS 71. 


[a] Collision with passing boat.— 
Owner of property on Gowanus Ca- 
nal, which maintained a berth for 
boats on its front, which was known 
to users of the canal, was held not 
liable for injury to a barge moored 
there from collision with a passing 
boat, although the barge, where it 
lay, was necessarily an obstruction to 
navigation. Brigham v. John FE. 
Schmadeke, Inc., 262 F. 571. 

83. Thomas & Co. v. Brown, 4 
Com.Cas. 186. 


[a] Barge left without watch- 
man.—Where a barge was left for 
the night properly moored at a pri- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 52] B. Concealed Defects and Obstructions, 
Although a dock owner does 
not guarantee the safety of vessels coming to his 
wharf,*® the general rule is that he must exercise 
reasonable diligence to ascertain the existence of de- 
fects, obstructions, or other hazards that would op- 
erate to make the use of the wharf unsafe or peril- 
ous to vessels, and he is liable for any damage done 
to any such vessel by reason of the neglect of such 
duty,®® and this rule applies whether such owner 


and Shallow Water. 


vate wharf in the Lea Cut, but with- 
out a watchman and was not leak- 
ing, and was exposed to no obvious 
danger, the fact of the barge being 
left unattended did not constitute 
negligence. Thomas & Co. v. Brown, 
4 Com.Cas. 186. 

84 Blank v. Marine Basin Co., 165 
N.Y.S. 883, 178 App.Div. 666. 

[a] Where owner kept key.—Pro- 
prietor of basin for motorboats was 
held not liable for disappearance of 
launch, owner of which paid monthly 
fee for privilege of using basin, and 
kept key to mooring lines himself, 
especially under complaint merely 
alleging demand and refusal, without 
pleading fault or negligence. Blank 
v. Marine Basin Co., 165 N.Y.S. 883, 
178 App.Div. 566. 

85. See supra § 51. 

86. See cases infra this section. 

87. Willey v. Allegheny, 12 A. 453, 
118 Pa. 490, 4 Am.S.R. 608; Peters- 
burg v. Applegarth’s Adm’r, 28 Gratt. 
(69 Va.) 321, 26 Am.R. 357. 

88. Kenny v. Balbach Smelting & 
Refining Co., 6 F.(2d) 671 [aff 6 F. 
(2d) 672). 

fa] Thus a wharfinger, who main- 
tains a wharf on which to receive 
goods consigned to himself, is under 
same duty to exercise care and skill, 
according to circumstances, in giving 
boats which deliver cargo at his 
wharf a safe berth, as is a wharfinger 
who maintains a wharf only for pur- 
pose of collecting wharfage. Kenny 
v. Balbach Smelting & Refining Co., 
6,F.(2d) 671 faff 6 F.(2d) 672). 

s9. U.S.—The Eureka No. 45, 42 
F.(2d) 564 [mod 48 F.(2d) 105]; The 
Chancellor, 30 F.(2d) 227; Transma- 
rine Corporation v. Fore River Coal 
Coes he (2d) 6242 -U: oS: Trucking 
Corporation v. City of New York, 18 
F.(2d) 775 [rev 14 F.(2d) 528]; Ver- 
don v. Brooklyn Heights R. Co., 157 
He 438i: Philadélphia,etc., R. Co. v. 
Walker, 139 F. 855; Daly v. Quinlan, 
131 F. 394; Hartford, etc., Transp. 
Co. v. Hughes, 125 F. 981; Lewis v. 
Barber Asphalt Paving Co., 123 F. 161 
Paff 130 F. 336, 64 C.C.A. 582]; Chris- 
tian v. Van Tassel, 12 F. 884. 


Me.—Barrett v. Black, 56 Me. 498, 
96 Am.D. 497. 


Mass.—Carleton y. Franconia Iron, 
ec, -Co:; 199) Mass." 216. 


N.Y.—Barber y. Abendroth, 7 N.E. 
417, 102 N.Y. 406, 55 Am.R. 821; Leary 
v. Woodruff, 4 Hun 99, 6 Thomps. 
wens oO tate V6l NEY. 617] acka- 
wanna Steel Co. v. Pioneer Steam- 
Ship Co., 124 Nvy.S. 2833, 69 Misc. 
Wey 132 N.Y.S. 980, 148 App.Div. 


Va.—Petersburg v. Applegarth’s 
oe 28 Gratt. (69 Va.) 321, 26 Am. 


Eng.—The Calliope, [1891] A.C. 11, 
6 Aspin. 585; The Bearn, [1906] P. 
48, 10 Aspin. 208; The Moorcock, 14 
P.D. 64, 6 Aspin. 373; Butler v. Mc- 
Alpine, [1904] 2 Ir. 445; Thompson 
v. Northeastern R. Co., 2 B.&S. 119, 
One r Cli) 119, 121 Reprint — 1017; 
Gibbs y. Liverpool Docks, 3 H.&N. 
164, 157 Reprint 429; Steamship Ful- 


WHARVES 


[68 C.J.] 227 


be an individual, or a corporation, whether such cor- 


existence, 


wood v. Dumfries Harbour Commis- 
sioners, [1907] S.C. 456. 

[a] Harbour authority was prima 
facie negligent in taking no steps, 
by soundings or otherwise, before ad- 
mitting the steamship to the berth. 
The Colinton, 35 Lloyd L.Rep. 136. 


[b] If obstruction, though con- 
cealed, might have been ascertained 
by a wharfinger through reasonable 
diligence, liability for injury to a 
vessel exists. Me J racy. Vv. 
Marks, Lissberger & Son, 283 F. 100 
[rev 269 F. 662]. 

[e] Inspection.—(1) Wharfinger 
must make reasonable inspection of 
wharf and its approach for dangerous 
obstructions. Slater Fireproof Stor- 
age Co. v. Nicholson Transit Co., 47 
F.(2d) 734. (2) Owner of dock where 
stones were customarily unloaded had 
duty to use reasonable care of in- 
specting bottom from time to time. 
Kenny v. Venetian Contracting Co., 60 
F.(2d) 10538. 

{d] When danger  exists.—The 
fact that a wharf is so built, or that 
the berths alongside it are so ob- 
structed, that special care is necessa- 
ry on the part of any vessel using 
the wharf, is not per se evidence of 
that lack of care and diligence on the 
part of the wharfinger which is neg- 
ligence, and the existence of danger 
only increases the quantum of the 
wharfinger’s duty. Morey v. City of 
New Rochelle, 254 F. 425, 166 C.C.A. 
Ue 


[e] Only waters in immediate 
neighborhood come within the duty of 
the wharf owner. Berwind-White 
Coal-Mining Co. v. Bush Terminal 
Con 296 e henai5: 


90. See cases infra notes 91, 92. 


91. Smith v. Burnett, 19 S.Ct. 442, 
173 U.S. 430, 438 L.Ed. 756; Kenny v. 
Venetian Contracting Co., 60 F.(2d) 
1053). Hirsch) Lumber Co: v.. C. Ot- 
taviano & Co., 18 F.(2d) 952; Daly 
v. New York Dock Co., 254 F. 691, 166 
c.c.A. 189; State of Maryland v. Mil- 
ler, 180 F.. 796 [mod 194 B.-775,:114 
C.C.A. 495]; The Manhattan, 169 F. 
The Joseph P. Tucker, 164 F. 
Philadelphia Transp., etc., Co. 
Va rRennsylvaniawn.mCouy 1.6.0) ake bots 
Philadelphia, etc., R. Co. v. Walker, 
139 F. 855; Smith vy. Gould, 136 F. 
719; The Thomas Quigley, 130 F. 336, 
64 C.C.A. 582 [aff 123 HF. 161, and cert 
dén!’ 25 S/O WS) 195 Ss 6285) 4900: 
5) Tracy v. Baltimore, etc., R. 
Co., 98 F. 6383; O’Rourke v. Peck, 40 
F. 907, 24 Blatchf. 473 [aff 29 F. 223]; 
Phe: \Calvin’ (Po Farris ns sias Henao bls 
Heissenbuttel v. New York, 30 F. 456; 
Leonard v. Decker, 22 F. 741; Chris- 
tian v. Van Tassel, 12 F. 884; The 
Niantic, 6 F. 632; The John A. Berk- 
man, 6 F. 535; The Francesca T., 9 
F.Cas.No. 5,030, 9 Ben. 34; Nelson v. 
Phoenix Chemical Works, 17 F.Cas. 
No. 10,113, 7 Ben. 37; Sawyer v. Oak- 
man, 21 F.Cas.No. 12,402, 7 Blatchf. 
290 [aff 21 F.Cas.No. 12,404, 1 Lowell 
134]; Barber v. Abendroth, 7 N.H. 
417, 102 N.Y. 406, 55 Am.R. 821; Lack- 
awanna Steel Co. v. Pioneer Steam- 
ship Co., 124 N.Y.S. 833, 69 Misc. 104 
[aff 182 N.Y.S. 980, 148 App.Div. 465]; 
ThemCalliopes [US9lI: eae. LL “The 


poration be private or municipal,*’ and regardless 
of whether the wharf is maintained solely for the 
purpose of collecting wharfage.** 
is under the duty of exercising reasonable diligence 
in ascertaining the condition of the berths,*® and the 
if any, 
Where there are dangerous obstructions present, it 
is the duty of the wharf owner to remove them, to no- 
tify vessels using the wharf of their existence and 
position,®! or else close the wharf to the public.®? 


The wharfinger 


of dangerous obstructions.®? 


Grit, [1924] P. 246. 

[a] Crane extending over water. 
—A loading crane, erected without 
permission of the secretary of war, 
traveling on a track along the edge 
of a wharf, and which, although mov- 
able, was left at a time when not in 
use extending thirty eight feet over 
the water of the slip, was held an un- 
lawful obstruction to navigation, and 
the owner held liable for injury to a 
boat which, without negligence on its 
part, struck the crane in passing out. 
F. S. Royster Guano Co. v. Outten, 
266 F. 484 [aff 258 F. 955]. 


{b] Duty to repair.—Failure of 
pier owner to discover broken piling 
and repair premises or give warning 
to vessels constituted negligence. 
Berwind White Coal Mining Co. v. 
City of New York, 48 F.(2d) 105 [mod 
sub nom. The Hureka No. 45, 42 F. 
(2d) 564]. 


[c] Duty to warn.—Defendant 
wharf owners owed a common law 
duty to warn the plaintiffs that they 
had not taken reasonable care to see 
that the berth was safe. The Grit, 
[1924] P. 246. . 


_[dj} Duty to warn vessel not in- 
vited.—A shipbuilding company, own- 
ing a dock in which it had a marine 
railway for the repair of vessels, is 
not liable for damages to a tug enter- 
ing the dock, without invitation, to 
render assistance to a vessel in an- 
other dock, and which fouled her pro- 
peller on a sunken wire cable used 
to moor a vesesl undergoing repairs, 
since, in the absence of an invitation 
to enter the dock, the owner owed no 
duty to warn the vessel of the pres- 
ence of the cable. The Pacific, 270 F. 
96 [aff sub nom. McAvoy v. Camden 
Shipbuilding Co., 266 F. 710]. 


[e] Warning as discharge of duty. 
—Wharfinger must use reasonable 
care to furnish safe berth, which duty 
is discharged by warning vessels of 
obstructions. U. S. Trucking Corpo- 
ration v. City of New York, 18 F.(2d) 
17> [rev 14 B.(2a)25281. 


[f] Character of notice.—(1) The 
notice may be either specific 
(O’Rourke v. New York Dyewood Ex- 
tract, ete, Co... b5°E. 8) @)) orseen= 
eral, if reasonable caution against 
concealed obstructions is thereby giv- 
en (O’Rourke v. New York Dyewood 
Extract, etc., Co., supra). (38) Visible 
deckhouse of sunken wreck alongside 
pier was held sufficient notice of ob- 
struction in berth. U. S. Trucking 
Corporation v. City of New York, 18 
H.(2d) 775 [rev 14 F.(2d) 528]. (4) 
The owner of a pier, which had been 
abandoned for many years, was held 
not liable for injury to a vessel moor- 
ed to it from a sunken spile, where its 
dangerous condition was obvious. 
The Hendrick Hudson, 203 F. 694, 121 
C.C.A. 652. (5) Buta general notice 
of the depth of the water will not re- 
lieve a wharf owner from liability 
for an injury caused by a rock pro- 
jecting from the bottom, of the exist- 
ence of which the master was not no- 
tified. Hartford, etc., Transp. Co. vy. 
Hughes, 125 F. 981. 


92. Heissenbuttel v. New York, 30 
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While it may be incumbent on a wharfinger to use 
reasonable diligence in ascertaining whether there 
is water sufficient to accommodate a boat of the char- 
acter assigned to the berth for unloading,®® he is not 
ordinarily liable for damages caused by insufficient 


water.°4 


Duty of consignee. 


KF. 456; Gibbs v. Liverpool Docks, 3 
H.&N. 164, 157 Reprint 429. 


$38. Verdon y. Brooklyn Heights R. 
Co, lat Fy 481. 


[a] Obstructions on  pbottom.— 
Where a wharf for hire is so located 
as to have a very small amount of 
water in a berth at low tide, so that 
boats lying there necessarily rest on 
the bottom, the owner must be held 
responsible for injuries resulting 
from anything in the nature of per- 
manent obstructions in the bottom. 
The Manhattan, 169 F. 222. 


94. See cases infra this note. 


[a] Tllustrations.—(1) It is said 
that the mere fact of insufficiency of 
water in a berth does not show fault 
on the part of the wharfinger that ren- 
ders him liable to the vessel for dam- 
age or delay. The Francesca T., 9 F. 
Cas.No. 5,030, 9 Ben. 34. (2) In the ab- 
sence of an express guaranty of depth 
a wharfinger is not bound to maintain 
a sufficient depth of water at his 
wharf for all vessels at all tides. 
The master must ascertain that the 
depth of water in the dock is suffi- 
cient for the draught of his vessel. 
Nelson v. Phoenix Chemical Works, 17 
B.Cas.No. 10,118, 7 Ben. 37. (3) And 
it has been held that a direction by a 
wharfinger to the master to put his 
vessel in a certain berth is not equiva- 
lent to a notification that the water is 
deep enough at all times to float the 
vessel. Nelson v. Phoenix Chemical 
Works, supra. (4) An agreement by 
a charterer of a vessel to furnish 
a particular depth of water for it at 
his wharf does not bind him to fur- 
nish such depth in all directions in 
front of the wharf where the wharf 
is several hundred feet long and it 
is possible to approach it from many 
points. McCaldin v. Parke, 37 N.E. 
622, 142 N.Y. 564. (5) Where a char- 
ter party of a vessel contains no pro- 
vision in reference to the depth of 
water at the charterer’s wharf, but, 
at the time of negotiations for the 
charter party, the charterer in good 
faith makes representations in refer- 
ence thereto, he cannot, in the absence 
of negligence, be held liable for injury 
to the vessel, caused by the insuf- 
ficiency of the depth of the water at 
the wharf. McCaldin v. Parke, supra. 
(6) Coal company, misled, by igno- 
rance of captain of coal barge as to 
destination, to unload coal at its 
private dock, was not bound to find 


berth with sufficient water. Keane v. 
Diamond Mills Paper Co., 33 F.(2d) 
798. 

95. See cases infra notes 96-99. 


96. The Neptune, 49 F.(2d) 288; 
The West Branch, 43 F.(2d) 834; Per- 
kins v. Bethlehem Steel Corporation, 
43 F.(2d) 334; Goodwin-Gallagher 


While the consignee of a ves- 
sel is required to exercise ordinary care according 
to the cireumstances,®® such as to provide a rea- 
sonably safe berth,?® this means no more than that 
he must exercise reasonable diligence in ascertain- 
ing the condition of the dock and wharves” and give 
notice of any obstruction or danger.®® 
rule, the consignee has a right to act on the reputa- 


‘WHARVES 


y Ua Perey eee 


tion of the wharf.®® 


Owner’s knowledge of defect or obstruction. 
order to show that a wharf owner was negligent it is 
not necessary to show that he knew of the obstrue- 
tion,! it being sufficient to show that he could have 


In 


discovered its existence by reasonable diligence,” 


Under this 


Sand & Gravel Corporation v. Wash- 
ington Bulkley, Inc., 31 F.(2d) 112 
[art soi eZ): Aiko VEC rT eae Vas 
Marks, Lissberger & Son, 283 F. 100 
[rev 269 F. 662]. 

[a] Thus a consignee of a coal 
cargo was held in fault for injury to 
the boat, caused by giving her an un- 
safe berth for discharging, where she 
rested on the bottom at low tide. 
O’Boyle v. New York Steam Co., 254 F. 
640. ; 

[b] Action of consignee’s em- 
ployees in mooring scow without 
warning captain of danger was im- 
plied assurance berth was good. 
Goodwin-Gallagiher Sand & Gravel 
Corporation vy. Washington Bulkley, 
ie rsteE C2d) ae eath Sa eZ) aoa 

97. Kenny v. Venetian Contracting 
Co., 60 F.(2d) 1053; Transmarine Cor- 
poration v. Fore River Coal Co., 28 
(2d) 624; M. &.J. Tracy v. Marks, 
Lissberger & Son, 283 F. 100 [rev 
269 F. 662]. 

98. Kenny v. Venetian Contracting 
Co, 160 (20); LOd3xy-Me So  Jiraecy, x 
Marks, Lissberger & Son, 283 F. 100 
[rev 269 F. 662]. 


99. M. & J. Tracy v. Marks, Liss- 
berger & Son, supra (consignee of a 
vessel, and especially one using a 
wharf only occasionally, is bound to 
acquaint himself with its reputation 
and commonly known characteristics; 
but if he knows that a berth has a 
good reputation, and that it has been 
used for years without complaint or 


known accident, he is entitled to rely 


on such reputation). 


[a]. Unknown danger. — Where a 
wharf at which vessels grounded at 
low tide was of good repute and ves- 
sels had continued to use it, and the 
existence of a boulder causing damage 
to a vessel was not only unknown to 
the vessel’s consignee, but to the pub- 
lic, the consignee had a right to act 
on the reputation of the wharf, and 
was not liable for the damage. M. & 
J. Tracy v. Marks, Lissberger & Son, 
283 F. 100 [rev 269 F. 662]. 


I. Smithov. Burnett, 10 App.D:G. 
469 [aff 19 S.Ct. 442, 178 U.S. 430, 48 
L.Ed. 756]; Garfield, etc., Coal Co. v. 
Rockland-Rockport Lime Co., 67 N.E. 
863, 184 Mass. 60, 100 Am.S.R. 543, 61 
L.R.A. 946. 


2. Berwind White Coal Mining Co. 
v. City of New York, 48 F.(2d) 105 
[mod sub nom. The ‘Bureka No. 45, 
42 F.(2d) 564]; Smith vy. Havemeyer, 
32 FY. 844 [aff 36 F. 927]; Leonard v. 
Decker, 22 F. 741; Garfield, ete., Coal 
Co. v. Rockland- Rockport Lime Cox, 
67 N.E. 863, 184 Mass. 60, 100 Am.S.R. 
543, 61 TL Iee aN, 946; Lackawanna Steel 
Co. v. Pioneer Steamship Co., 124 N.Y. 
S, 833; 69° Mise. 104 part, 1329 Neves: 


tee 


but a ability will not attach to the owner or occu- 
pant of the premises, if the defect or obstacle be so 
hidden that its existence could not be discovered by 
a reasonable examination commensurate with the use 
to be made of the premises.? 

In the application of these rules, wharf proprietors 


have been held liable for injuries to vessels resulting 
from an uneven bottom* or from submerged obstruc- 


980, 148 App.Div. 465]. 


fa] Thus (1) pier owner can be 
found negligent in respect to injury 
to barge while resting on broken fen- 
der pile only if it knew, or ought to 
have known, condition of pier. Ber- 
wind White Coal Mining Co. v. City 
of New York, 48 F.(2d) 105 [mod sub 
nom The Fureka No. 45, 42 F.(2d) 
564]. (2) Owner of cargo causing 
barge to be towed to owner’s dock was 
held chargeable with notice that barge 
would necessarily list due to incline 
in river bottom. Sargent Barge Line 
v. Newtown Creek Towing Co., 56 F. 
(2d) 205. 


[b] Duty to exercise reasonable 
care.—Wharfinger is liable for injury 
to vessel as proximate result of his 
failure to exercise reasonable care to 
discover dangerous obstructions, 
Slater Fireproof Storage Co. v. Nichol- 
son Transit Co., 47 F.(2d) 734. 


[c] Concealed obstruction. —— A 
wharf owner is liable for damages 
caused to a vessel by concealed ob- 
structions which he might have as- 
certained with reasonable diligence. 
Barber v. Lockwood, 134 F. 985; Man- 
hattan Transp. Co. v. New York, 37 
F. 160; Smith v. Havemeyer, 32 F. 
844 [aff 36 F. 927]. 


[ad] Owner not liable.—Owner of a 
wharf, which had resumed possession 
from the United States, which had 
been using it under requisition, but a 
few days, was held not liable for in- 
jury to a vessel froma temporary ob- 
struction in an adjoining slip of which 
it had no knowledge. Berwind-White 
Coal-Mining Co. v. Bush Terminal Co., 
296 BY. 475. 


3. Hagan v. Brockie, 11 EF. 745; 
Leary v. Woodruff, 4 Hun 99, 6 
Thomps.&C. 390 [aff 76 N.Y. 617]. 


4 The James McCue, 37 F.(2d) 


yey Eh OF ad os Harms COs ve ‘Upper Hud- 
son Stone Co., 225 F. 630 [aff 234 H. 
859, 148 C.C.A. 457 

[a] Rule applied: (1) Where con- 


signee permitted barge to be moored 
near bulkhead between docks over bar 
on which barge grounded at low tide. 
The West Branch, 43 F.(2d) 834. (2) 
Where lump, which made bottom un- 
even, caused damage when scow 
grounded at low tide. The Neptune, 
49 E.(2d) 2835 (Cx BS Harms (Worn 
Upper Hudson Stone Co., 234 F. 859, 
148 C.C.A. 457 [aff 225 F, §30]. (Qa) 
Where plaintiffs’ vessel, which was 
found to be in a fit condition to take 
the ground for the purpose of unload- 
ing a cargo of iron ore, was damaged 
through straining, by reason of her 
lying on an uneven bottom in the de- 
fendants’ wharf. The Ville de St. 
Nazaire, 52 Wkly.Rep. 68. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 52-53] 


tions® such as rock,* coal,” cinders,® spiles,® or ca- 
bles.1° Insufficient blocks in a dry dock"! and a dis- 
placed buoy,? have also been held grounds for lia- 
bility. On the other hand, liability has been denied 
in certain cases involving uneven ground,!® or dan- 
gerous access to the wharf,'* and cases in which de- 
fendants had no notice of the defect.15 
been held that defendants may exempt themselves 


from liability by contract.1® 


[§ 53] ©. Moorings and Fastenings. 
master whose vessel is in peril attaches it to a pri- 
vate pier without the consent or license of the own- 
er, he becomes a trespasser, and if the presence of 


5. Kenny v. Venetian Contracting 
Co., 60 F.(2d) 1053; The Manhattan, 
169 F. 222. 

[a] Location of obstruction.—A 
wharfinger is liable for damages occa- 
sioned by a submerged obstruction 
that was close enough to the dock to 
be reached by vessels of usual length 
lying at the dock, and which reason- 
able diligence on his part would have 
disclosed. Adtna Ins. Co. v. Davidson 
SoS. 'Co., 257 FE. 68, 168 C.C.A. 280. 


6 Kenny v. Venetian Contracting 
Co., 60 F.(2d) 1053; The Good News, 
272 F. 482 [aff 281 F. 1020]; The Grit, 
[1924] P. 246. 


7. The Good News, 272 F. 482 [aff 
281 F. 1020]. 
8 Hudson vy. Pittsburgh Plate 


Glass Co., 263 F. 730. 


9. Seaman v. New York, 80 N.Y. 
Zoo, 86 Am.R. 612. 

[a] Spile carried: by shifting mud. 
—Railroad, maintaining pier and 
shifting barge to position alongside, 
was held liable for damages to barge, 
punctured and caused to sink by spile 
carried into previously dredged area 
by shifting mud. Sargent Barge Line 
v. Davis, 12 F.(2d) 784 [aff 12 F.(2d) 
787). 

16. Robertson v. Portpatrick. and 
Wigtonshire Joint Committee, [1919] 
S.C, 293: 

{a] Propeller entangled in cable.— 
While a vessel was leaving her berth 
in a harbour, to which she had gone 
at the request of the harbour master, 
her propeller, which was working, be- 
came entangled in a wire cable 
stretched between the pier and an 
anchor lying in the harbour. The 
wire cable was completely submerged, 
and was at a depth which made ita 
source of danger to any vessel using 
her propeller. The captain of the ves- 
sel did not know, and could not rea- 
sonably have been expected to know, 
of the existence of the cable, the only 
indication of its presence being a ma- 
nilla rope attaching the shore end of 
the cable to the pier. Under such 
facts it was held that the harbour 
master was negligent in failing to 
warn the captain of the presence of 
the cable, and that the owners of the 
harbour were liable for the damage 
sustained by the vessel. Robertson v. 
Portpatrick and Wigtonshire Joint 
Committee, [1919] S.C. 293. 


11. The Lancastrian, 32 T.L.R. 655 
[aff decision of Evans, P. 32 T.L.R. 
oN) ]. 

12. Aktieselskabet Dampskibet 
Forto v. Orkney Harbour Commission- 
ers, [1915] S.C. 743. 


[a] Duty as to buoys.—Although 
the trustees of a natural harbour were 
under no obligation to mark the 
navigable channel by means of buoys, 
yet, if they chose to do so, they were 
bound to exercise reasonable care to 
insure that the buoys should be kept 
in position, and,a notice disclaiming 


WHARVES 


such action.!7 


It has also 
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the vessel at the pier endangers the safety of the pier 
or threatens its destruction, the owner may cut the 
vessel loose, and will not be liable to the vessel for 
However, where the occupancy of 
the wharf is lawful, the owner cannot terminate it 
by setting the vessel adrift, so as to endanger her 
safety, until he has put the vessel owner in fault by 
giving him reasonable notice to remove his vessel.1® 


Thus, a wharf owner may be liable for removing a 


Where a 


responsibility did not relieve them 
of their liability for failure to do this. 
Aktieselskabet Dampskibet Forto v. 
Orkney Harbour Commissioners, 
[1915] SiC. 743. 


13. Parker v. Plomesgate Rural 
Council, 9 Com.Cas. 107. 


[a] No wharf or fixed berth.— 
Where there was no wharf or quay, or 
even bank, alongside which a barge 
could discharge, and there was no 
fixed or defined berth, but the landing- 
plave was a place at which barges 
such as the plaintiff’s could safely 
discharge by means of planks laid 
upon trestles from the barge to the 
bank of the river, and upon arrival, 
the master of the barge, by the advice 
of her pilot and a man in a fishing 
boat, selected a place as near the bank 
as her draught would permit. at which 
the barge was moored, but she lay 
upon uneven ground, and was dam- 
aged,—the defendants were not liable 
to the plaintiff for the damage, upon 
the ground that there was no repre- 
sentation, expressed or implied, by the 
defendants that any particular spot 
was a proper place to take the ground, 
or to lie in for discharging; and that 
it was for the master of the barge, 
knowing his own barge and her 
draught, to select the place where he 
would lie to discharge. He had no 
reason to expect that the bed of the 
river would be free from all inequal- 
ities, and there was nothing of which 
the defendants were bound to give 
any warning to him. Parker v. 
Plomesgate Rural Council, 9 Com.Cas. 
107 (Walton, J.) [dist The Moorcock, 
14 P.D. 64, 58 L.J.Adm. 73]. 


14. See cases infra this note. 


[a] Placement of buoys.—A dock 
authority had placed a line of three 
buoys to mark the presence of a shoal 
near the entrance to a floating dock. 
It was held, that the dock authority 
did not thereby guarantee that there 
was absolute safety outside the line 
of the buoys, and was not liable for an 
injury to a ship intending to enter the 
dock, which passed close outside the 
line of the buoys, and struck a con- 
cealed rock of the existence of which 
the dock authority was not aware. 
Scrutton, Sons & Co. v. Atty.-Gen. for 
Trinidad, 15 Aspin. 133 [dist Reg. v. 
Williams, 9 App.Cas. 418; The Moor- 
COCk 138. Eb. Da 157 Catena. ke DE I6-4) i], 

[b] Rocks in pathway of general 
navigation. — Where rocks through 
which a vessel is injured are in the 
pathway of general navigation, and 
not in a place which it is necessary 
to use on approaching a wharf, the 
owner of the vessel coming to the 
wharf takes the risk of navigation 
there as other vessel owners do and 
the owner of the wharf cannot be held 
liable for the injury. McCaldin y. 
Parke, 37 N.E. 622, 142 N.Y. 564. 

{c] Submerged spiles.—A person 
not attempting to use a pier in a city 
cannot base a claim against a city as 
owner of the pier for damages sus- 


vessel from his wharf to an unsafe place where she 
was injured,'® but not where the lines holding a flo- 
tilla of barges broke,?° nor where a vessel was car- 
ried from her moorings by floating ice.?1_ The failure 


tained by striking submerged spiles on 
the ground that he had the right to 
assume that access to the pier was 
safe from any obstruction caused by 
the pier itself. Seaman v. New York, 
80 N.Y. 239, 36 Am.R. 612. 

15. Seaman y. New York, supra. 

{a] Failure to repair.—Respond- 
ents owning and controlling pier were 
not negligent in failing to repair 
fender piling below surface of water, 
in absence of notice of defect. The, 
Eureka No. 45, 42 F.(2d) 564 [mod 
48 F.(2d) 105]. 

[b] Person inviting ship to enter 
berth of another.—A person who in- 
vites the ship of another to enter a 
berth, which is neither owned nor oc- 
cupied by the person so inviting, is 
not under any obligation to warn the 
sghipmaster that he has taken no 
measures to ascertain the condition of 
the berth, and will not be liable for 
any damage which the ship may sus- 
tain by reason of hidden defects in 
the berth, of which neither of the par- 
ties were aware, or had any reason to 
suspect. The Empress, [1923] P. 96. 


16. British Petroleum Co. v. Atty.- 


Gen. of Ceylon, [1926] “A.Co 147 G6 
Aspin. 592. 
[a] Uneven block caps in graving 


-dock.—A. contract for the use of a 


graving dock by a ship embodied the 
graving dock regulations of the de- 
fendants, the owners of the dock. 
Clause 9 of the regulations provided 
that “The owner of a vessel using the 
graving dock must do so at his own 
risk, it being hereby expressly pro- 
vided that the company are not to be 
responsible for any accident, or dam- 
age, to a vessel going into, or out of, 
or whilst in the graving dock, what- 
ever may be the nature of such acci- 
dent, or damage, or howsoever aris- 
ing.” The regulations also provided 
that the defendants would supply 
block caps, subject to the usual charg- 
es. The ship sustained bottom dam- 
age while in the graving dock, owing 
to the unevenness of the block caps 
supplied by the defendants. It was 
held that by reason of clause 9 the 
defendants were exempt from liabil- 
ity for the damage sustained by the 
ship. Pyman Steamship Co. v. Hull 
and Barnsley Railway, [1915] 2 K.B. 
729 [foll Travers & Sons, Lim. v. 
Cooper [19d 5) ie Keb vio eran Gaereate 
[1914] 2 K.B. 788]. 

17. Dutton v. Strong, 1 Black (U. 
S.) 23, 17 L.Ed. 29. 

18. Heaney v. Heeney, 2 Den. .(N. 
Wem o2ne 

19. New York, S. & W. R. Co. v. 
Roney, 138 F. 47, 70 C.C.A. 473 [aff 132 
I. 321]; Smith v. Yellow Pine Co., 114 
F..99, 52 C.C.A. 47 [aff 108 F. 881]. 
eee The Bartle Daly, 45 F.(2d) 
21. Mair v. Aberdeen Harbour 
Commissioners, [1909] S.C. 721. 

[a] Wessel laid up for winter 
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to have a buoy ring tested was negligence creating 
liability for damage when thé ring broke off, due to 


defective welding.?? 


[§ 54] D. Defenses??—1. In General. 
er boats used a berth without injury, constitutes no 
defense, where the known condition of the berth was 
such as might be expected to produce injury.** 


Inevitable accident affords a complete exoneration 
However, an injury caused by 
wind cannot be said to be attributable to an act 
of God, where the velocity of such wind was not 


of a wharf owner.”° 


unusual.?® 


against open wharf.—A steam fishing 
vessel was laid up for the winter in 
Aberdeen Harbour and the usual lay- 
ing-up dues were paid. She was not 
berthed in an enclosed dock, but, by 
the instructions of the harbour au- 
thorities, was moored along with oth- 
er fishing vessels against an open 
wharf at the mouth of the river Dee. 
No one was left by the owners in 
charge of the vessel. One night in 
January a large quantity of floating 
ice came down the river, carried the 
vessel away from her moorings and 
injured her. The owners claimed 
damages from the harbour author- 
ities, alleging that the danger from 
floating ice was known to the defend- 
ers, and that they had failed in their 
duty (a) in not protecting the wharf 
from river-borne ice; (b) in not warn- 
ing the owners of this danger; (c) in 
not themselves removing the vessel to 
a place of safety when danger from 
ice became imminent. It was held 
that the berth assigned to the vessel 
was a safe and sufficient berth of its 
class, and suitable for such a vessel; 
that there had been no failure of duty 
on the part of the defenders arising 
either out of contract or from their 
responsibilities as harbour author- 
ities; and that consequently the de- 
fenders were not liable. Mair v. Aber- 
deen Harbour Commissioners, [1909] 
SHG sraicaals 


22. Burrell v. Tuohy, [1898] 2 Ir. 
271. 
[a] Mannufacturer’s test. — Owing 


to its defective welding the ring of a 
buoy broke off, and a ship which was 
attached thereto by a cable parted 
from her moorings and sustained dam- 
age. The buoy had been in use a Short 
time only; it had been purchased by 
the harbour commissioners from a 
first-class manufacturer, and the de- 
fect in the welding could not have 
been discovered by inspection or by 
the ordinary test of hammering. It is 
not usual for manufacturers to sub- 
mit such rings to any test unless re- 
quired to do so by the specification; 
but if so required (which is frequent- 
ly but not universally done), they are 
tested by a public department in a 
well-known and recognized manner 
analogous to the testing of cable 
chains. This precaution had not been 
taken by the harbour commissioners. 
It was held, that the omission was ac- 
tionable negligence rendering the 
commissioners responsible for the re- 
sult of the accident. Burrell v. 
Tuohy, [1898] 2 Ir. 271. 

23. Liability of another as defense 
see infra § 57. 

Trespass as defense see supra § 
bie 

24, Hastorf v. Leonhard Michel 
Brewing Co., 248 F. 835 [aff 269 F. 
1022]. 

25. Clarkson Coal & Dock Co. v. 
Northern Lakes S. S..Co., 251 F. 181, 
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[§ 55] 2. Contributory Negligence. 
using a wharf or slip are required to exercise ordi- 


= "ae 
i 3 


[§§ 58-55 


Patrons 


nary care?’ and furnish seaworthy vessels,?* and, if 


That oth- 


recovery.”° 


by such exercise of care, they could have discovered 
the defect or obstruction causing the injury, they 
are guilty of contributory neglhgence, which may bar 
Thus, the failure to watch the tide,®° or 
to ascertain the depth of the water,?! and the refusal 
to use appliances furnished by the wharfinger,?? 
have been held to be contributory negligence; and 
the assumption of responsibility with knowledge of 
the danger will defeat recovery.?? 


On the other 


hand, one in charge of a boat has a right to rely on 


163.C. ClANZ aK pony ony Pennsylvania 
RaCor 1250) 


26. een iu & Dock Co. v. 
Northern Lakes S. S. Co., 251 F. 181, 
LES AGECLAGSiont 


[a] Wind moving bridge or trestle. 
—Where a ship was injured at dock 
when a high wind moved a bridge or 
trestle used in unloading, which ran 
on rails, the dock owner could not es- 
cape on the ground that the injury 
was attributable to the act of God; 
it appearing that the velocity of the 
wind was not unusual for that local- 
ity in that time of year. Clarkson 
Coal & Dock Co. v. Northern Lakes 
SiS Cone 2 bib S I) eliGou@.CeAmoon 


27. U.S.—Smith v. Burnett, 19 S. 
Ctr 4427 iss WeS. 4305248 L.Ed. 756; 
Panama R. Corn: Napier Shipping Co., 
LTS Cty a2) L6Gh WES: 2280 ha 1 L.Ed. 
1004; The James McCue, 37 F.(2d) 
934; Hirsch Lumber Co. v. C. Ottavi- 


ano & Co., 18 F.(2d) 952; Lethbridge 
v. Wardell, 267 F. 698; O’Boyle v. 
New York Stream Co., 254 F. 640; 


Morey v. City of New Rochelle, 254 F. 
425, 166 C.C.A. 57; The Manhattan, 


169 EF. 222; Smith v. Gould, 136. F. 
(LSE eo ve ve Collum, “107 742) 
Merritt, etce., Derrick, etc., Co. vy. 
Schermerhorn, 98 F. 746, 39 C.C.A. 
257; Tracy v. Baltimore, etc., R. Co., 


98 F. 633; Peterson v. Great Neck 
Dock’ Co, 15 Fs 68355 Bhe Annie oR: 
Lewis, 50 F. 556; The Dave & Mose, 
49 BH. 389; The Calvin P. Harris, 33 EY 
295; Pennsylvania R. Co. v. Atha, 22 
EK. 920; The Niantic, 6 F. 6382; The 
John A. Berkman, 6 F. 535. 


Cal.—Northwestern Mut. Fire Ass’n 


v. Pacific Wharf & Storage Co., 200 
Bo s4 ton@aleiese 

Mass.—Garfield, etce., Coal Co. v. 
Rockland-Rockport Lime Co., 67 N.E. 


868, 184 Mass. 60. 100 Am.S.R. 5438, 61 
L.R.A. 946; Phillips v. Schlesinger, 
137 Mass. 338; Nickerson v. Tifrell, 
127 Mass. 236. 


N.J.—Republic of France v. Lehigh 
Valley R. Co., 114 A. 242, 96 N.J.Law 
25. 


N.Y.—Vroman v. Rogers, 30 N.E. 
388, 1382 N.Y. 167; Da ‘Brecque Co. -y. 
Edward J. Barton Lighterage Co., 198 
N.Y.S. 181, 204 App.Div. 401 [aff 191 
N.Y.S. 31]; Washington vy. Staten Is- 
land Rapid Transit R. Co., 22 N.Y.S. 
599, 68 Hun 87. 


Eng.—The Calliope, [1891] A.C. 11. 


28. The Barrenfork, 300 F. 366 
[mod on other grounds sub nom Vir- 
sinian Ry. (Co. v. WS, dsers (2d) vie, 
and cert den.47 SiC, 1102785 ss 
(18, 71 B.Ed, 857). 


29. Drummond Lighterage Co. v. 
Oregon-Washington R. & Nav. Co., 
20 F.(2d) 118; Hudson v. Pittsburgh 
Plate Glass Co., 263 F. 730. See also 
cases infra notes 30-33. 


30. Peterson v. Great Neck Dock 
Gor, ork O83; 


[a] Moving of boat necessary.— 
Failure to watch the tide, and to see 
that it was falling, and that it had 
become necessary to move the boat, 
is negligence. Peterson v. Great Neck 
Dock Co.,275 F. 683. 


31. O’Boyle v. New York Steam 
Co., 254 F. 640. 


[a] Illustration.—It has been held 
to be negligence in a boatman to tie 
up for the night at a dock on the 
Harlem river at 155th street without 
sounding, or inquiry as to the depth of 
water, or breasting his boat off. The 
Dave & Mose, 49 F. 389. 


{b] Failure to make soundings,— 
Hirsch Lumber Co. v. C. Ottaviano & 
Co., 18 F.(2d) 952. 


32. Morey v. City of New Rochelle, 
254 E4275, U662CsCrAs biG 


[a] Under-water projection.— 
Where a municipal wharf was built 
on a ledge of rock in such a manner 
that there was an under-water pro- 
jection on the face of the completed 
wharf, necessitating the use of planks 
or beams, with appropriate toggles, to 
keep vessels off the projection, a ves- 
sel is justified in assuming that the 
wharfinger has the best information 
as to the condition of the premises, 
and where the master refused to use 
appliances furnished by the whar- 
finger, but relied on his own, which 
proved insufficient, the wharfinger is 
not liable. Morey v. City of New Ro- 
chelle,, 254 .742'5 -166°@:CeAS 574 


33. U.S.—Panama R. Co. v. Napier 
Shipping Co., 17 S.Ct. 572, 166 U.S. 
280, 41 L.Ed. 1004; Leo v. McCollum, 
107 EF. 742:. Merritt; ete.) Denriek 
etce., Co. v. Schermerhorn, 98 F. 746, 39 
C.C.A. 257; Union Ice Co. v. Crowell, 
ere. 5 C.C.A. 49; The Niantic, 


Cal.—Northwestern Mut. Fire Ass’n 


yv. Pacific Wharf & Storage Co., 200 
Powe 4, 13 Gales, 

Mass.—Garfield, etc., Coal Co. v. 
Rockland- Rockport Lime Co., 62 aINGEE 


863, 184 Mass. 60, 100 Am.S.R. 543, 61 
THAR AL 946; Phillips v. Schlesinger, 
137 Mass, 338. 


N.Y.—Washington v. Staten Island 
Rapid Transit R. Co., 22° N-Y.S: 5995 
68 Hun 87. 


Eng.—The Calliope, [1891] A.C. 11. 


[a] Scienter of danger must be 
proved against tug to make tug lia- 
ble and preclude recovery against 
wharfinger for damage to barge at 
lumpy berth. The James McCue, 37 
F.(2d) 934. 


{[b] No recovery after knowledge. 
—(1) Where those in charge of a 
scow, in a berth where she was in- 
jured by an obstruction on the bot- 
tom at each succeeding low tide, al- 
lowed her to remain after knowledge 
of the obstruction and when the boat’s 
position could have been changed, the 
owner is entitled to recover from the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ale 
gaat 
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the directions or assurances of wharf owners or their 
agents** and, in various cases, alleged negligent con- 
duct has been held not to be negligence contributing 
to the injury,®® as, for example, where the alleged 
contributory negligence was failure to examine the 
bottom,*® leaving boat unattended,’? or alleged in- 


competent navigation.*§ 


[§ 56] E. Persons Liable—1. In General. 
dition to the liability of the owner of a wharf for 
injuries to vessels or ecargoes,®® liability has also 
_ been placed upon lessees,*® consignees,*! ship-own- 
A principal may be held 
liable for the acts of his agent causing injury** or 
for those of an independent contractor.*® 
it has been held that a dredging company, perform- 
ing work according to contract, was not liable for 
-. damages caused by a spile carried into the dredge 
area by the shifting of the mud.*¢ 


'ers,*? and a ship itself.4* 


wharf owner only for the injury re- 
ceived before they had such knowl- 
edge. The Manhattan, 169 F. 222. 
(2) A lumber company did not exer- 
cise business prudence or ordinary 
care in placing lumber on a wharf 
after notice from the wharf and stor- 
age company that, on account of a 
threatened strike, it would not receive 
the lumber save on the assumption 
of risk by the lumber company, which 
was advised to leave the lumber on 
board the ship or take it back whence 
it came. Northwestern Mut. Fire 
Ass’n v. Pacific Wharf & Storage Co., 
200 P. 934, 187 Cal. 38. (3) Where the 
master of a canal boat insisted on en- 
tering a slip to his discharging berth, 
Ithough it was so obstructed by oth- 
er vessels as to be unsafe, as he was 
warned, neither the consignee of the 
cargo nor the manager of the pier, 
who assisted him in his attempt, were 
held liable for injury to the boat. 
Lethbridge v. Wardell, 267 F. 698. 


34. The Hayle, [1929] P. 275. 


[a] Rule applied: (1) Where the 
master of a vessel is directed by the 
owner of a wharf, or one in ostensible 
authority, to lie at a regular berth 
(Smith v. Geuld, 136 F. 719; The Cal- 
vin P. Harris, 33 F. 295; Pennsyl- 
Vania R. Co. vy. Atha, 22: F. 920; Gar- 
field, ete., Coal Co. v. Rockland-Rock- 
port Lime Co., 67 N.E. 863, 184 Mass. 
60>, 100) Arnis, R. 543, 61 b. RA. 946), 
(2) or is assured that a particular 
berth is free from obstructions, and 
that the water is sufficient for his 
vessel (Philadelphia, etc., R. Co. v. 
Walker, 139 F. 855; Vroman v. Rog- 
ers, 30 N.E. 388, 132 N.Y. 167), (3) he 
is entitled to rely on such directions 
or assurances, and is under no duty 
to take soundings, provided he cor- 
rectly represented to defendant the 
character of his vessel, and the depth 
of water requisite for it (Vroman v. 
Rogers, supra; La Brecque Co. v. Hd- 
ward J. Barton Lighterage Co., 198 
N.Y.S. 181, 204 App.Div. 401 [aff 191 
IN-YS.) 31 ])). 


[b] Silence of wharf master as 
assurance.—The silence of the wharf 
master may, under certain circum- 
stances, be equivalent to an assur- 
ance that the depth of water is suffi- 
ee The Annie R. Lewis, 50 F. 


35. Kenny v. Venetian Contracting 
Co., 60 F.(2d) 1053; The Neptune, 49 
F.(2d) 283; The Eastchester, 20 F. 
(2d) 357; U. S. Trucking Corporation 
v. City of New York, 14 F.(2d) 528 
fait 18 W.(2d) 775]; Central R. R. of 
New Jersey v. New York Cent. R. Co., 
254 F. 873; Barber v. Abendroth, 7 
N.E. 417, 102 N.Y. 406, 55 Am.R. 821. 


[a] Knowledge of danger.—Ship 
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[§ 57] 2. Lessor and Lessee. 
wharf is in the possession and occupation of a les- 
see, he is responsible for any injury arising from 
defects or obstructions in the wharf that are known 
or ought to be known to him;*7 and, in the absence 
of any covenant from his lessor to keep the same in 
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Generally, where a 


repair, this duty, as to all defects or obstructions 


In ad- 


However, 


arising after his tenancy began, would altogether 
rest upon him, and there would be no hability upon 
the lessor;*®8 but where it is leased, and at the time 
of the demise and delivery of possession to the les- 
see it is in a defective and unsafe condition, and, in 
consequence, thereafter, while in possession of the 
lessee, an injury happens to one lawfully thereon, 
the lessor, who is receiving a benefit by way of rent 
or otherwise, is liable.*® 
keep a wharf in repair is liable for damage from ob- 


A lessor who covenants to 


structions;°° but it has also been held that a lessor 


owner’s knowledge that pier owner 
had permitted inflammable refuse to 
remain on track over which switch 
engine was running would not pre- 
clude recovery for injuries to ship 
from fire, in absence of evidence that 
ship owner knew that pier owner had 
not taken precaution by providing 
watchman and fire apparatus to guard 
against danger. The Santa Barbara, 
299 F. 147 [cert den sub nom. Canton 
Co. of Baltimore v. Brown, 45 S.Ct. 95, 
266 U.S. 612, 69 L.Ed. 467]. 


36. Daly v. New York Dock Co., 
Zoe HO Glepd 66 C. CAC 89: 
[a] Failure to notify master of 


obstruction.—Where wharfinger fail- 
ed to notify master of barge of a 
sunken spile, which the barge struck 
while it was being hauled into the 
wharf to be berthed, the master was 
not negligent for failure to examine 
the bottom; it appearing that he was 
unfamiliar with the obstruction. 
Daly v. New York Dock Co., 254 F. 
691, 166 C.C.A. 189. 


37. Goodwin-Gallagher Sand & 
Gravel Corporation v. Washington 
Bulkley, Inc., 31 F.(2d) 112 [aff 31 F. 
(2d) 115]. 

38. State of Maryland v. Miller, 
re 796 [mod 194 F. 775, 114 C.C.A. 


[a] Bunning on to submerged 
piles.—Any incompetent navigation 
by the owner of a launch was not 
the cause of injuries resulting when 
he ran on to submerged piles; de- 
fendants having taken no precautions 
to disclose the presence of the dan- 
ger, or to warn libellant, although 
they had opportunity to do so. State 
of Maryland v. Miller, 180 F. 796 [mod 
194. W775, 114, C. CLA, 495]. 


39. See cases supra §§ 51-53. 
40. See infra § 57. 
Lessor’s liability see infra § 57. 


41. See supra § 52. 
42. The Jamaica, 51 F.(2d) 858. 
[a] Sunken ship blocking slip.— 


Owner, if negligent in sinking of ves- 
sel blocking opening into slip, was 
held liable at common law for dam- 
ages sustained by third parties un- 
able to get their ship out of slip un- 
til sunken vessel was removed. The 
Jamaica, 51 F.(2d) 858. 

43. The Jamaica, 51 F.(2d) 857. 

{a] Gibel in rem.—Libel in rem 
was held to lie for negligently per- 
mitting steamship to sink and unrea- 
sonably delaying raising ship, thus 
blocking exit from slip and delaying 
departure of libelant’s vessel. The 
Jamaica, 51 F.(2d) 857. 

44. See cases infra this note. 


[a] Illustrations.—(1) The au- 
thority of a port captain or harbour 
master with respect to the mooring 
of vessels within his jurisdiction is 
absolute, and the board, whose sery- 
ant he is, must be held responsible 
for his acts and those of any other of- 
ficial in the board’s employment; and 
in case of damage ensuing from the 
negligence of one of the board’s offi- 
cers its liability is not taken away by 
the circumstance that such officer is 
a pilot acting under statutory and 
compulsory provisions. East London 
Harbour Board v. Caledonian Ship- 
pine Co.) [1908] CAZCs-2 i Oy ne 
master of a barge properly presumes 
one to be the agent of the wharf own- 
er who directs him where to moor his 
barge and whom he sees in charge 
directing the moving of vessels, etc., 
and to whom, after the mooring, he 
is referred by the clerk of the owner 
as his representative, and the wharf 
owner is liable in damages if the 
barge sustains injury by reason of the 
unsafe condition of the mooring place. 
atv ela Ri Com ve Athay Ziaur 


45. Keane v. Diamond Mills Paper 
Con oo C20)» 798) 
[a] Company unloading bargte.— 


Company owning dock whose engi- 
neer directed unloading of barge, was 
liable for unloading operations of in- 
dependent contractor. Keane -v. Dia- 
mond Mills Paper Co., 33 F.(2d) 798. 


46. Sargent Barge Line v. Davis, 
12 F.(2d) 784 [aff 12 F.(2d) 787]. 


47. O’Rourke v. Peck, 40 F. 907, 
24 Blatchf. 473 [aff 29 F. 223]; Smith 
v. Havemeyer, 32 F. 844; Onderdonk 
v. Smith, 27 F. 874, 22 Blatchf. 562 
[aff 21 F. 588]; Leonard v. Decker, 
22 F. 741; Barrett v. Black, 56 Me. 
498, 96 Am.D. 497. 


48. Moore v. Oceanic Steam Nav. 
ConnZ2e ha es 


49. Moody v. New York, 43 Barb. 
(N.Y.) 282, 34 How.Pr. 288. 


50. EHastern Massachusetts St. Ry. 
Co. v. Transmarine Corporation, 42 
F.(2d) 58 [cert den 51 S.Ct. 86, 282 U. 
S. 8838, 75 L.Ed. 779]; Chesapeake & O. 
Ry. Co. v. Jones, 272 F. 89¥. 


[a] Broken and fallen spiles.— 
Where railroad company, covenanting 
to keep dock leased by it to the Unit- 
ed States “in good repair to the sat- 
isfaction of the government officer 
in charge,” took on itself the task of 
constantly inspecting and repairing 
the dock, it became liable for injuries 
to a vessel belonging to a third per- 
son, caused by an obstruction, con- 
sisting of broken and fallen piles pro- 
jecting into the slip, which it had 
negligently failed to discover and re- 
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had no duty as to spiles placed by the lessee until 
some notice of the obstruction was given.5* Both 
lessor and lessee may be liable severally®? for the 
damages; nor is it material whether the former or 
the latter is bound to repair.°® 


[§ 58] F. Actions—1. In General. General rules 
governing other actions apply in actions for injuries 
to vessels or cargoes in connection with the use of 
wharves.°4 


[§ 59] 2. Jurisdiction and Venue. An action 
for damages inflicted by the negligence of a dock 
company may be brought in admiralty°® or at law.°® 
As regards admiralty jurisdiction, a contract where- 
by the owner of a wharf covenanted to maintain a 
safe berth for a vessel was a maritime contract.>? 


Venue.°* Where the owner of a wharf negligent- 
ly permitted the dock to be in an unsafe condition, 
and injury was sustained by a barge which was 
there by his invitation, and in pursuance of a con- 
tract with him, an action for damages is transitory, 
and not local;®® but it is local where the declara- 
tion proceeds on another ground, to wit, the duty of 
defendant to keep the wharf in question in such good 


move. Chesapeake & O. Ry. Co. v. 
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fault in the execution of any act of 


[§§ 57-62 


order and repair that it might be safely used as 9 
place of loading and disembarkation.®° 


[§ 60] 3. Limitations and Laches. An action for 
damages incurred at a wharf may become barred 
under the statutes of limitations®! or by laches.*®? 


[§ 61] 4. Pleading.®* The plaintiff must prove 
that defendant was negligent®* and that such negli- 
gence caused the injury®® and, in some eases, it has 
been held that he must show the absence of contribu- 
tory negligence.®® 


Variance. A petition alleging damage due to a 
defective fire box of a locomotive crane and proof 
showing it was due to a defective ash pan did not 
present a fatal variance.°? 


[§ 62] 5. Evidence®*—a. Presumptions and Bur- 
den of Proof. The plaintiff in an action for injury 
to a vessel or its cargo has the burden of proving 
the truth of his allegations,®® including defendant’s 
negligence,’° and that it was the proximate cause 
of the damage.71. Ordinarily, a lack of ordinary care 
by the wharfinger is never presumed*? even though 
the circumstances shift the burden of producing fur- 
ther evidence to the wharfinger.7* However, it has 


66. Barber v. Abendroth, 7 N.E. 


Jones, 272) B. 891. 


51. Seaman v. New York, 80 N.Y. 
239, 36 Am.R. 612. 


52. Onderdonk v. Smith, 21 F. 588 
[aff 27 F. 874, 23 Blatchf. 562]. 

[a] ‘biability of another as de- 

fense.—The liability of the owner for 
the same damage, if proved, would 
be*no defense to the several liability 
of the occupant of the wharf. Onder- 
donk v. Smith, 21 F. 588 [aff 27 F. 
874, 23 Bliatchf. 562]. 
. 53. Leonard v. Decker, 22 F. 741 
(although the lessor is bound to re- 
pair, the lessee in possession is an- 
swerable to the vessel from which he 
collects wharfage for injury caused 
by the wharf being negligently left 
out of repair); Onderdonk v. Smith, 
21 F. 588 [aff 27 BF. 874, 23 Blatchf. 
562]. 

54. See infra §§ 59-66. 

Trial generally see Admiralty §§ 
261-2738 Crial64 Col. pl: 

Judgment generally see Admiralty 
§§ 275-287; Judgments 33 C.J. p 1042. 

55. See Admiralty § 119 et seq. 

56. Mercantile Bank of the Amer- 
icans v. Flower Lighterage Co., 10 F. 
(2d) 705 [cert den 46 S.Ct. 639, 271 
U.S. 688, 70 L.Ed. 1152]. 

57. Eastern Massachusetts St. Ry. 
Co. v. Transmarine Corporation, 42 F. 
(2d) 58 [cert den 51 S.Ct. 86, 282 U.S. 
883,'75 L.Ed. 779]. 

58. Generally see Admiralty § 144; 
Venue 67 C.J. p 1. 


59. Dempsey v. Delaware Iron Co., 
Pegenila, CRan)i 314; 

60. Dempsey v. Delaware Iron Co., 
supra. 

61. The Ydun, [1899] P. 2386. 


[a] Zllustration.—By the Ribble 
Nevigation and Preston Dock Act 
(1883) the defendants, the mayor, al- 
dermen, and burgesses of the borough 
of Preston, were constituted the port 
and harbour authority for the port 
and harbour of Preston. By the Pub- 
lic Authorities Protection Act, which 
was passed on December 5, 1893, and 
came into force on January 1, 1894, 
an action against any person, in re- 
spect of any alleged neglect or de- 


parliament or of any public duty or 
authority, must be commenced with- 
in six months next after the act, neg- 
lect, or default complained of. The 
plaintiffs, owners of a barque, issued 
a _writ, on November 14, 1898, in an 
admiralty action, against the defend- 
ants, for damages sustained by the 
grounding of their vessel on Septem- 
ber 18, 1893, in the river Ribble with- 
in the port and harbour of Preston, 
through the alleged negligence of the 
defendants in inviting the vessel to 
come up when there was not sufficient 
water in the channel leading to the 
docks. It was held that the de- 
fendants were acting in  pursu- 
ance of their public duties, so that 
Public Authorities Protection Act 
(1893) § 1 applied, and as that stat- 
ute, dealing with procedure only, was 
retrospective, the action was barred 
after the expiration of six months 
from the default complained of. The 
Ydun, [1899] P. 236. 


Limitations Ariads see Limita- 
tions of Actions 37 C.J. p 666. 


62. Mercantile Bank of the Ameri- 
cans v. Flower Lighterage Co., 10 F. 
(2d) 705 [cert den 46 S.Ct. 639, 271 U. 
S. 688, 70 L.Ed. 1152]. 


[a] What constitutes laches.—Li- 
bel of dock company by owner for 
damages to shipment of cocoa beans 
was held barred by laches, where 
dock company believed that claim 
was closed by release after suit 
eighteen months earlier. Mercantile 
Bank of the Americans v. Flower 
Lighterage Co., 10 F.(2d) 705 [cert 
den 46 S.Ct, 639, 271 U.S. 688, 70 L. 
Ed. 1152). 


Ihaches generally see Equity §§ 
211-252. 

63. Generally see Admiralty §§ 
183-229; Pleading 49 C.J. p 1. 


64. P. Sanford Ross, Inc., v. Moran 
Towing & Transportation Co., 55° F. 
(2d) 1052 [cert den 53 S.Ct. 12, 287 
U.S. 6085.77. Lied. 529]* © Barber v. 
Abendroth, 7 N.E. 417, 102 N.Y. 406, 
55 Am.R. 821. 


65. P. Sanford Ross, Inc., v. Moran 
Towing & Transportation Co., 55 F. 
(2d) 1052 [cert den 53 S.Ct. 12, 287 
U.S. 608, 77 L-Hd. 529]. 


417, 102 N.Y. 406, 55 Am.R. 821. 


[a] Proof required.—The owner 
of a vessel lawfully using a dock 
owned by another with the consent of 
the latter cannot recover for dam- 
ages resulting to his vessel from the 
unsafe condition of the river bottom 
without proof that the owner of the 
dock had notice of the defect and was 
guilty of negligence in not warning 
the owner of the vessel, and that the 
latter was not guilty of any negli- 
gence on his part which contributed 
to the injury. Barber v. Abendroth, 
ue ee 417, 102 N.Y. 406, 55 AmuR: 


67. American Creosote Works v. 
Wren, 13 F.(2d) 991. 


68. Generally see Admiralty §§ 
248-260; Hvidence 22 C.J. p 1. 
69. Pacific Mail S. S. Co. y. Pana- 


ma R. Co., 251 F. 449, 163 C.C.A. 625 
[cert den 39 S.Ct. 9, 248° U.S. 567% 68 


Prey 424]. See also cases infra notes 
70. The Eureka No. 45, 42 F.(2d) 


564 [mod on other grounds 48 F.(2d) 
105]; M. & J. Tracy v. Marks, Liss- 
berger & Son, 283 F. 100 [rev 269 F. 
662]; Petersburg v. Applegarth’s 
ae 28 Gratt. (69 Va.) 321, 26 Am. 


[a] Plaintiff had burden to show: 
(1) Consignee’s failure to exercise 
ordinary care according to the cir- 
cumstances. M. & J. Tracy v. Marks, 
Lissberger & Son, 283 F. 100 [rev 269 
F. 662]. (2) Dangerous condition of 
berth. Stevens v. Maritime Ware- 
house .Co., 263 F. 68. (3) Existence 
of obstruction under water. Crossan 
v. Wood, 44 F. 94. (4) Negligence of 
pier owner where damage was sus- 
tained by barge while resting on bro- 
ken fender pile. Berwind White Coal 
Mining Co. v. City of New York, 48 
F.(2d) 105 [mod sub nom. The Eure- 
ka No. 45, 42 F.(2d) 564]. 


71. Kenny v. Venetian Contracting 
Co., 60 F.(2d) 1053; Crossan v. Wood, 
44 BF. 94. 

72. Stevens v. 
house Co., 263 F. 68. 
73. Stevens v. 

house Co., supra. 


Maritime Ware- 


Maritime Ware- 


ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


_ it 


§§ 62-64] 


been held that the wharfinger has the burden of 
showing that he had warned vessels.*+4 


Res ipsa loquitur. 


ing, change the burden of proof."7 


sinking of a vessel in her berth, from an unexplained 
cause, raises a presumption of negligence by the 


owner of such vessel.78& 


[§ 63] b. Admissibility. The report of a dredg- 
ing contractor, after completing his work, that the 
dock was free from obstructions, may be considered 
in determining whether the dock owner used rea- 


sonable care.?® 


74. The Dunnigan Sisters, 53 F. 


(2d) 502. 


75. See Negligence §§ 768—786. 
76. Pacific Mail S. S. Co. v. Pana- 
mak; Co: 25198. 449, 1638-CsC. A. 625 


Reerimden SOU S.Cta 96248) WS! 5675 63 
L.Ed. 424]. 


77. Pacific Mail S. S. Co. v. Pana- 
ma R. Co., supra. 


78. The Jamaica, 51 F.(2d) 858. 


79. Rockland & Rockport Lime Co. 
v. Coe-Mortimer Co., 98 A. 657, 115 
Me. 184. 


80. Generally see Customs and Us- 
ages §§ 87-90. 

81. Blank v. Marine Basin Co., 
165 N.Y.S. 883, 178 App.Div. 666. 


82. Generally see Damages §§ 
323-339. 


83. Michaud  v. Grace Harbor 
apeaper Gost IN Wis 938, (122 sich, 
05. 

{a] Qualifications of witness.— 
(1) The value should be shown by one 
who knows enough of the condition 
of the vessel to speak upon the sub- 
ject. Michaud v. Grace Harbor Lum- 
ber Co., 81 N.W. 93, 122 Mich. 305. 
(2) Speculation of one who had made 
no examination of a vessel, as to 
whether it would be possible to tell 
the extent of her injuries, is not ad- 
missible on the question of damages. 
Michaud vy. Grace Harbor Lumber Co., 
supra. (3) One who owns a vessel, 
and has owned others, is competent 
to express an opinion as to her val- 
ue before her injury. Michaud v. 
Grace Harbor Lumber Co., supra. 


84 Michaud v. Grace Harbor 
Lumber Co., supra. 
85. Crossan v. Wood, 44 F. 94. 


See also cases infra this section. 


86. Kenny v. Venetian Contract- 
ing Co., 60 F.(2d)-1053; Stevens v. 
Maritime Warehouse Co., Doe Bs 68: 
See also cases infra this "section. 


87. Kenny v.. Venetian Contract- 
ing Co., 60 a (2a) 1053; The Eureka 
No. 45, 42 F.(2d) 564 (moa on other 
grounds 48 F.(2d) 105]; The-Seguin, 
34 #.(2d) 226; Boston Towboat Co. 
vy. Darrow-Mann Conse (be Hos Catt 
sub nom. The Bessie J., 268 F. 66, 
and cert den 42 S.Ct. 272, 258 U.S 
620, 66 L.Ed. 794, and 42 S.Ct. 272, 
258 U.S. 620, 66 L.Ed. 795]; Stevens 
v. Maritime Warehouse Co., 263 F. 
68; Tucker v. Elwell, 252 F. 874; 
Philadelphia MAN SDs a CU p COn Vie 
Mechling Bros. Mfg. Co., 160 F. 555; 
McQuilkin v. Delaware River Iron 
Steamship, etc., Works, 124 F. 698; 
Haffner v. Crane, 115 F. 404; Fahy 
v. Society for Reformation of Juve- 
nile Delinquents, 114 F. 760; Simp- 
son’s Patent Dry-Dock Co. v. Atlan- 
tic, etc., Steamship Co., 108 F. 425, 
47 C.C.A. 4438 [cert den 22 S.Ct. 934, 
183 U.S. 69%, 46 L.Hd. 395]; Crossan 
vy. Wood, 44 B. 94; Barber v. Aben- 


Under the doctrine of res ipsa 
loquitur,’® the collapse of a wharf raises a presump- 
tion of negligence’™® but it does not, strictly speak- 


WHARVES 


Damages. ae 


The unexpected 


Custom and usage.®° ; 
ilar places has been held admissible on the issue 
of implied contract. 
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Proof of usage in other sim- 


As bearing on the question of dam- 
ages, it is competent, if plaintiff is able to do so by 
competent witnesses,** to show the value of the ves- 
sel before and after the injury.*# 


[§ 64] c. Weight and Sufficiency. The facts al- 


leged in an action for damage to a ship or its cargo 


the evidenee.*®® 


droth, 7 N.E. 417, 102 N.Y. 406, 55 Am. 
R. 821; Fort Worth Elevators Co. v. 
Keel & Son, (Tex.Civ.App.) 231 S.W. 
481 [error refused]. 

(1) 


[a] Evidence held insufficient: 
To establish gross negligence on the 
part of a pier owner as respected lia- 
bility for goods left on the wharf 
without his knowledge. E. J. Keller 
Co. y. Reading Co., 49 F.(2d) 33. (2) 
To establish negligence in an action 
for injuries to a vessel by reason of 
striking a submerged rock. McCal- 
din v. Parke, 37 N.B. 622, 142 N.Y. 564. 
(3) To show negligence in an action 
for damages for failing to properly 
care for libelant’s float, which sank 
at defendant’s wharf. River & Har- 
bor Transp. Co. v. Barber Asphalt 
Pav. Co., 174 F. 300. (4) To sustain 
a claim that respondent deliberately 
caused libelant’s boat to sink by 
dumping a seventh and eighth load of 
eéal into an overloaded stern, con- 
trary to the protest of the boat mas- 
ter, after the boat had been sent to 
respondent’s wharf and coal chute to 
obtain a carload of coal, in view of 
the improbability thereof. Berwind- 
White Coal Mining Co. v. Port Read- 
ing R. Co. 282 B..230: 

[b] Evidence of broken piling in 
a slip at the time a barge was injured 
was evidence of an earlier defective 
condition. Berwind White Coal Min- 
ing Co. v. City of New York, 48 F. 
(2d) 105 [mod sub nom. The Bureka 
No. 45, 42 F.(2d) 564]. 

(1) 


{c] Evidence held sufficient: 
To show that a berth furnished a 
brick scow was safe, and that the 
man in charge of the scow was noti- 
fied of dangers from the weather and 
a shoal. The Dunnigan Sisters, 53 F. 
(2d) 502. (2) To show that the own- 
er of a cargo causing a barge to be 
made fast to a dock, where the barge 
grounded at low water, was negli- 
gent. Sargent Barge Line v. New- 
town Creek Towing Co., 56 F.(2d) 205. 
(3) To show that the owners of a 
slip were not negligent in failing to 
discover the presence of piles and 
warning a barge thereof. The Barge 
INO. 5, 287) Beis) homshow ‘that 
the place where a scow was berthed 
was unsafe, and known to be unsafe 
by the owner of the wharf. The Mur- 
ray River, 38 F.(2d) 990. (5) To sup- 
port finding that defendant was neg- 
ligent in not making provision to 
warn plaintiff of the dangerous con- 
dition of the bottom. Barber v. Aben- 
droth, 7 N.Bav417,) 102 N.Y. 406, 5d 
Am.R. 821. (6) To support a finding 
that the damage by high water from 
a storm could not be prevented by the 
wharf CO at a reasonable ex- 
pense and without injury to others. 
Fort Worth Blevators Co. v. Keel & 
Son, (Tex.Civ.App.) 231 S.W. 481 [er- 
ror refused]. 

8s. Kenny v. Venetian Contract- 
ing Co., 60 F.(2d) 1053; The Dunni- 
gan Sisters, 53 F.(2d) 502; The Santa 


must be clearly proved®® by a fair preponderance of 


This rule has been applied to evi- 


dence respecting negligence,** contributory negli- 
gence,®*® and proximate cause.®® 


The same rule has 


Barbara, 299 EF. 147 [cert den sub 
nom. Canton Co. of. Baltimore v. 
Brown, 45 S.Ct. 95, 266 U.S. 612, 69 
L.Ed. 467]. 

89. Kenny v. Venetian Contract- 
ing Co., 60 F.(2d) 1053; The Jamaica, 


51 F.(2d) 858; Keane v. Diamond 
Mills Paper Co., 33 F.(2d) 198; Phil- 
adelphia Transp., etc, Co. v. Mech- 
ling Bros. Mfg. Co., 160 F. 555; Mc- 
Quilkin v. Delaware River Iron 
Steamship, ete., Works, 124 F. 698; 


Haffner vy. Crane, 115 F. 404; Fahy v. 
Society for Reformation of Juvenile 
Delinquents, 114 F. 760; Fort Worth 
Elevators Co. v. Keel & Son, (Tex. 


Civ.App.) 231 S.W. 481 [error re- 
fused]. 
[a] Negligence.—Hvidence held 


sufficient: (1) To show that sag de- 
veloped in hull because of respond- 
ent’s negligence in placing vessel on 
marine railway. The Fire Island, 2 
F.Supp. 513. (2) To show that berth 
was safe one, and injury to barge 
was not caused by unsafe condition 
of dock. The Seguin, 34 F.(2d) 226. 
(3) To sustain finding that fire which 
injured vessel at dock was caused 
by negligence of defendant in sweep- 
ing from cars inflammable refuse ig- 
nited by spark from engine. The 
Santa Barbara, 299 F. 147 [cert den 
sub nom. Canton Co. of Baltimore v. 
Brown, 45 S.Ct. 95, 266 U:S. 612, 69 
L.Ed. 467]. (4) Hvidence was held 
insufficient to warrant finding that 
scow, found to be in damaged condi- 
tion after leaving company’s dock, 
was damaged by company’s negli- 
gence. P. Sanford Ross, Inc. v. Mo- 
ran Towing & Transportation Olen 
F.(2d) 1052 [cert den 53 S.Ct. 12, "287 
U.S. 608, 77 L.Ed. 529]. 


[b] Contributory negligence.—(1) 
Evidence held to show that damage 
was caused by the unseaworthiness 
of a barge and negligence in her care. 
The Barge: No. 5,.287 Ei 18i.) (2). Byvi- 
dence held to sustain finding of the 
trial court that the sinking of a barge 
at a dock, some hours after she had 
been loaded with coal, was due to the 
failure of her master to remain on 
board and give attention to her pump. 
Boston Towboat Co. v. Darrow-Mann 
Co., 276 F. 778 [aff sub nom. The Bes- 
sie J., 268 F. 66, and cert den 42 S.Ct. 
272, 258 U.S. 620, 66 L.Ed. 794, and 
42 S.Ct. 272, 258 U.S. 620, 66 L.Ed. 
795]. (3) Evidence was held not to 
show that the sinking of libelant’s 
barge in a publicly used slip was due 
to fault of respondent in placing her 
there, but to her leaking condition 
causing her to sink when her bow 
rested on the bottom at low tide. 
Hammond yv. S. Tuttle’s Sons & Co., 
255 FB. 602. 

[ec] Act of God.—In an action by 
a purchaser of two carloads of wheat 
brought against the seller, the car- 
rier, and a wharf company, where it 
appeared that during a flood the 
wharf company hauled the cars into 
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also been applied as to relations®® and agreements of 
parties,®! circumstances of injury,®* persons la- 
ble,°? and damages.°4 Proof of the existence of 
an obstruction is generally at least prima facie 
evidence of negligence,®® and proof that others than 
plaintiff had used the dock in safety is of little pro- 
bative value where a dangerous condition is shown.°® 


[§ 65] 6. Questions for Jury. In determining 
whether a jury question is presented in an action for 
an injury to a vessel at a wharf the rules ordinarily 
applicable in other civil actions®’ govern.®* Gener- 
ally speaking,, conflicting evidence will present a 
question for the jury,®® and a law question is pre- 
sented only when the facts are such that but one 
reasonable conclusion can be drawn.? 
questions of negligence,? contributory negligence,® 
and assumption of risk,* have been held to be jury 
questions. 


[§ 66] 7. Verdict and Findings. A finding in the 


the yards of a railroad company, 
where they were destroyed by fire 
caused by the flood waters reaching 
an adjacent car of unslacked lime, 
the undisputed evidence, was held to 


(2d) 334. 
[b] 


-WHARVES 


Thus the’ 


ages by failure to provide safe berth 
for vessel to discharge. 
Bethlehem Steel Corporation, 


Lessor and lessee.—(1) A cor- 


[§§ 64-67 


nature of a conclusion of law will not defeat specific 
fact findings.? 


[§ 67] 8. Damages.* In an action for injury to 
a vessel or cargo the extent of the recovery by the 
vessel owners is a sum sufficient to fully indemnify 
them for their loss.? 


Total loss. If the vessel is a total loss, such sum 
is the reasonable value of the vessel at the time of 
the injury. This reasonable value has been arrived 
at by deducting from the original cost ten per cent 
each year for depreciation,® and by considering sales 
of similar barges.?° 


Partial loss. Where repairs are possible, how- 
ever, the measure of damages is the cost of repair- 
ing the vessel,‘ and not the difference between her 
value before, and her value after, the injury.+? 


Items recoverable. The “amount paid to a wreck- 
ing company, in good faith, for raising a vessel,'? 


Wren, 13 F.(2d) 991. 


BS a 3. Nickerson v. Tirrell, 127 Mass. 
3 FF. | 236; Vroman v. Rogers, 30 N.E. 388, 
132 N.Y. 167 [aff 5 N.Y.S. 426]. 


[a] 


show that the proximate cause of loss 
of the wheat was due to a storm 
properly classified as an act of God. 
Fort Worth Elevators Co. v. Keel & 
Son, (Tex.Civ.App.) 231 S.W. 481 [er- 
ror refused]. 


90. E. J. Keller Co. v. Reading Co., 
49 F.(2d) 33. 

[a] Public wharfinger.—Evidence 
was held not to establish that pier 
owner was public wharfinger as to 
goods left on wharf without its 
knowledge so as to make it bailee for 
hire. E. J. Keller Co. v. Reading Co., 
49 F.(2d) 33. 

91. The Fire Island, 2 F.Supp. 513; 
The iid, (258) ER. 502%  MeCaldin vy. 
Parke, 37 N.E. 622, 142 N.Y. 564. 


92. See cases infra this note. 
{a] MTllustrations.—(1) Evidence 
established that loaded scow was 


damaged by rock on bottom on which 
scow rested when tide fell. Kenny v. 
Venetian Contracting Co., 60 F.(2d) 
1053. (2) Evidence showed that barge, 
which grounded and sank at dock 
while laden with coal, was not unsea- 
worthy. Sargent Barge Line v. New- 
town Creek Towing Co., 56 F.(2d) 
205. (3) Where scow, awaiting her 
turn to unload at wharf, settled with 
falling tide, apparently striking an 
obstruction, dumped her cargo, and 
turned over, bottom up, evidence was 
held to show obstruction was a sub- 
merged pile, standing straight up 
three or four feet outside bulkhead, 
two feet from bottom, as claimed by 
libelant. Kenny v. Balbach Smelting 
& Refining Co., 6 F.(2d) 671 [aff 6 F. 
(2d) 672]. (4) Evidence was held to 
support finding that shipment was 
delivered by steamship company to 
wharf company at time of fire. Gal- 
veston, H. & S. A. Ry. Co. v. Ameri- 
ean Grocery Co., (Tex.Commn.App.) 
25 S.W.(2d) 588 [rev (Civ.App.) 13 S. 
W.(2d) 983, aff (Sup.) 36 S.W.(2d) 
985, aff 52 S.Ct. 342, 285 U.S. 127, 76 
L.Ed. 659]. (5) Evidence in suit for 
damage to vessel, negligently placed 
on respondent’s marine railway, was 
held to show that tug, not vessel, 
grounded on way to dock. The Fire 
Island, 2 F.Supp. 513. 


93. Perkins v. Bethlehem Steel 
Corporation, 43 F.(2d) 334. 


[a] Consignee was held not shown 
to own dock and not liable for dam- 


poration, owner of a dumping board, 
which it rented, was held, under the 
evidence, to have had no interest in 
its operation which rendered it lia- 
ble for an injury to a scow from the 
negligent condition of the loading 


berth. Hastorf v. Leonhard Michel 
Brewing Co., 248 F. 835 [aff 269 F. 
1022]. (2) Lessee of a portion of a 


pier was held, on the evidence, not 
liable for injury to scow by Settling 
on the uneven bottom of the slip. 
Woodburn v. Sheehy, 240 F. 952, 153 
C.C.A. 638. 


94. See cases infra this note. 


[a] Amount of damages.—Evi- 
dence was held to justify valuation 
of coal barge at eight hundred fifty 
dollars after allowing fifty dollars as 
value thereof after grounding. The 
Welfare, 1 F.Supp. 585. 


[b]. Place where damage was sus- 
tained.—Evidence regarding the cir- 
cumstances under which a lighter 
moored to respondent’s bulkhead and 
warehouse listed while the tide was 
low, and later broke loose, floating to 
another mooring place, etc., was held 
not to show whether the lighter suf- 
fered any damage at respondent’s 
bulkhead, and, if so, of what such 
damage consisted, or how it was re- 
ceived. Stevens v. Maritime Ware- 
house Co., 263 F. 68. 


[ec] Conflicting evidence.—Where 
the damages to a vessel included loss 
of net earnings, and the evidence on 
the subject conflicted, it was held that 
a decree fixing the earnings at a Sum 
between the various estimates was 
warranted. Clarkson Coal & Dock Co. 
v. Northern Lakes S. S. Co., 251 FE. 
31 WEBS. CLAy asia. 

95. Petersburg v. Applegarth’s 
Adm’r, 28 Gratt. (69 Va.) 321, 26 Am. 
Hay CUE 

96. Merritt v. Sprague, 191 F. 627. 

97. See Trial §§ 313-459. 

98. See cases infra this section. 

99. American Creosote Works v. 
Wren, 13 F.(2d) 991. 

1. Galveston, H. & S. A. Ry. Co. v. 
American Grocery Co., (Tex.) 36 S.W. 
(2d) 985 [aff (Commn.App.) 25 S.W. 
(2d) 588 (rev (Civ.App.) 13 S.W.(2d) 
983) and aff 52 S.Ct. 342, 285 U.S. 127, 
76 L.Ed. 659]. 

2. American Creosote Works v. 


Opportunity to observe condi- 
tions.—Where, in an action for an in- 
jury to a boat, there was evidence 
that there was less water than as 
represented and that the injury re- 
sulted from such condition, but it ap- 
peared that the boat lay at the wharf 
for several days before the accident 
and that the owner had an opportuni- 
ty to observe conditions, it was prop- 
er to Submit the question of the own- 
er’s contributory negligence to the 
jury. Vroman v. Rogers, 30 N.E. 
SoS Los UN we Lt. 


4. Michaud v. Grace Harbor Lum- 
ber Co., 81 N.W.. 98, 122 Mich. 305. 


5. Blank v. Marine Basin Co., 165 
N.Y.S. 883, 178 App.Div. 666. 


[a] IUustration.—The finding that 
defendant was a bailee for hire did 
not defeat specific findings as to the 
terms of the arrangement for moor- 
ing plaintiff's boat. Blank v. Marine 
Basin Co., 165 N.Y.S. 883, 178 App. 
Div. 666. 


6. Generally see Damages 17 C.J. 
p 699. 
Proof of damages see supra § 63. 
7 Smith v. Burnett, 10 App.D.C. 


469 [aff 19 S.Ct. 442, 173 U.S. 430, 43 
L.Ed. 756]. 


8 Smith v. Burnett, 10 App.D.C. 
469° fate 19 S:Ct 4425 173) U:Sh 430nas 
L.Ed. 756]. 


9. Hudson y. Pittsburgh Plate 
Glass Co., 263 EF. 730. 

10. The Welfare, 1 F.Supp. 585. 

[a] Effect of business depression. 
—Commissioner was held justified in 
basing conclusion as to market value 
of damaged coal barge on sales of 
similar barges, notwithstanding busi- 
ness depression, The Welfare, 1 F. 
Supp. 585. 

11. Union Ice Co. v. Crowell, 55 F. 
87710 Ci CxAg 29° 


12. Union Ice Co. v. Crowell, su- 
pra. 
13° Virginian Ry. ‘Co. vV.aU. Ssets 


F.(2d) 772 [mod sub nom The Barren- 
fork, 300 F. 366, and cert den 47 S.Ct. 
11/0)82'78) U.S0 7185 way Eabasesbale 


[a] Profit of wrecking company.— 
Amount of profit made by wrecking 
company, contracted for and paid by 
owner to have tug raised, may be re- 
covered against owner of pier respon- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and the wages of men which the wrecking company 
required the owner to furnish,'* are recoverable, as 
is interest on such expenditures from the time they 


[§ 68] A. In General. 


UL. 


quired.?° 


sible for sinking. Virginian Ry. Co. 
v. U. S., 13 F.(2d) 772 [mod sub nom 
The Barrenfork, 300 F. 366, and cert 
oon ATS Ct, 110) 273 U.S. 723,71 Ed? 
Bile 


14. Virginian Ry. Co. v. U. S., su- 
pra. 

15. Virginian Ry. Co. v. U. S., su- 
pra. 


16. Sullivan v. Lake Superior El. 
Go., 56 F. 735; Union Ice Co. v. Crow- 
ell, 55 F’. 87, 5 C.C.A. 495 The Dave & 
Mose, 49 F. 389; Ulrichs v. Phcenix 
Horse-Shoe Co., 35 F. 308; Christian 
v. Van Tassel, 12 F. 884. 

17. U.S.—Harvey v. Old Dominion 
S. S. Co., 299 F. 549; Pearson v. Mal- 
lory S. S. Co., 278 F. 175; The Tama- 
ha, 262 F. 218. 


Cal.—Wilson v. Union Iron Works 
Dry lDock Cor, 140° BP: 250, 167 ‘Cal: 
539. 


La.—Cristadoro v. Von Behren’s 
Heirs, 44 So. 852, 119 La. 1025, 17 L. 
R.A.N.S. 1161. 


Me.—Trask v. Hallowell 
Works, 76 A. 919, 106 Me. 458; 
vy. Tillson, 17 A. 302, 81 Me. 362. 


Md.—Baltimore, etc., R. Co. v. Rose, 
4 A. 899, 65 Md. 485. 


Mass.—Fuller v. Andrew, 119 N.E. 
694, 230 Mass. 139. 


N.Y.—Quinn v. Staten Island Rapid 
Transit Ry. Co., 121 N.E. 340, 224 N. 
Y. 493; Clancy v. Byrne, 56 N.Y. 129, 
15 Am.R. 391 [rev 65 Barb. 344]; Stin- 
son v. Edgewater Saw Mills Co., 123 
Naves mito, Loo App: Div. 169: 

Pa.—Philadelphia, etc., R. Co. v. 
Ervin, 89 Pa. 71, 33 Am.R. 726. 

Wash.—Gray v. King County, 248 
P. 397, 140 Wash. 169; Gregg v. King 
County, 141 P. 340, 80 Wash. 196, Ann. 
Cas.1916C 135. 

Eng.—Mersey Docks and Harbour 
Board v. Procter, [1923] A.C. 253. 

Can.—York v. Canada Atlantic 
Steamship Co., 22 Can.S.C. 167. 


Que.—Borlase v. St. Lawrence 
Steam Nav. Co., 3 Que.L. 329. 


18. Harvey v. Old Dominion S. S. 
Co., 299 F. 549; Gregg v. King Coun- 
ty, 141 P. 340, 80 Wash. 196, Ann.Cas. 
1916C 135: 


19. U.S.—The Tamaha, 262 F. 218. 


La.—Cristadoro v. Von _ Behren’s 
Heirs, 44 So. 852, 119 La. 1025, 17 L. 
R.A.N.S. 1161. 


Granite 
Hall 


The owner or occupant of 
a pier or wharf must exercise reasonable care to 
keep it in a safe condition, so that those having a 
lawful right can go upon it without incurring risk 
of injury;!7 and what constitutes reasonable care 
depends largely upon the uses to which the pier is 
Consequently if a person, when properly on 
the wharf, in the exercise of reasonable care and dili- 
gence, sustains injury through a defect in the wharf, 
he is entitled to recover,’® unless the defect was so 
hidden and concealed that it could not be discovered 
by such examination and inspection as the construc- 
tion, uses, and exposures of the wharf reasonably re- 
Plaintiff’s right of action in such a case 
arises from the duty which the law imposes on the 
owner or occupant to keep the wharf safe and not 
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involved.?2 


Me.—Low v. Grand Trunk R. Co., 
72 Me. 313, 24 Am.R. 331. 


Mass.—Gray v. Boston R. B. & L. 
R. Co., 159 N.E. 441, 261 Mass. 479; 
Fuller v. Andrew, 119 N.E. 694, 230 
Mass. 139; Wendell v. Baxter, 12 
Gray 494. 


N.Y.—Swords v. Edgar, 59 N.Y. 28, 
17 Am.R. 295 [aff 1 Thomps.&C.. 23 
addenda]; Clancy v. Byrne, 58 Barb. 
449; Gluck v. Ridgewood Ice Co., 9 
N.Y.S. 254, 56 Hun 642 [aff 26 N.E. 
757, 125 N.Y. 728]; Newall v. Bart- 
lett,, 1 INDY-St., 718) Pafi 21 N-E. 99.0; 
LAAN Views Sots 


Wash.—Alaska Pacific S. S. Co. v. 


Sperry> Wlour Coy 21 Ps 16L,. 122 
Wash. 642. 

Eng.—Smith v. London, etc., Docks 
Co... LAK 3) CLP e826: 


Ont.—Johnson v. Port Dover Har- 
Hour. Cowe17 WU C.Oae eh ie 


Que.—Boulanger v. Grand Trunk R. 
Co., 14 Rev.Lég. 321. 


[a] Thus where a hawser, stretch- 
ed from a vessel at a dry dock acress 
an open slip to a pier, caused injury, 
the dry dock company, which was ap- 
parently aware of the condition and 
knew that the slip was frequently 
used by other vessels, was liable. The 
Tamaha, 262 F. 218. 


{b] Lack of notice on the part of 
a milling company that the plank 
approach to a dolphin to which ships 
were tied while loading had become 
unsafe, due to the surging of the 
ships, does not absolve it from the 
duty to keep the place reasonably 
safe. Alaska Pacific S. S. Co. v. Sper- 
HG asa Co.,, 2112 BP. 161, 122 Wash. 
642. 

{c] WNuisance.—The absence of a 
license was sufficient evidence that 
the wharf was a public nuisance. 
Fuller v. Andrew, 119 N.E. 694, 230 
Mass. 139. 


{d] Effect of city ordinance im- 
posing liability.—Where a wharf com- 
pany so constructed its wharves that 
no charge of negligence could arise 
ordinarily, but did not construct cap 
logs thereon as required by a city 
ordinance, and plaintiff’s horses back- 
ed his vehicle into the water, no lia- 
bility was incurred by the company, 
as a municipality cannot by ordinance 
create a civil duty enforceable at 
common law, but that power reposes 
in the legislature. Philadelphia, etc., 
Re OOnwveorviTeco) bas (1. so eAmiER: 


from contract.?1 
what analogous to that where public streets are 
The compliance with a statutory provi- 
sion that wharves should be insufficient unless con- 
structed in a specified manner?* was held not to be 
the owner’s measure of duty to the public.?# 


In the application of these rules, it has been held 
that any dangerous portion of the wharf must be 
sufficiently lghted?®> and that a safe gangplank 
must be provided,?® but that the nailing of a plank 
over a hole did not constitute negligence.?* 
proprietor is chargeable with notice that its public 
dock may be used as a public street or public place 
by any member of the public,?® including young 
children,?® and has also been held lable for injuries 
to stevedores?® and other laborers,*+ car passen- 
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were actually made. 


Division of damages. 
fault the damages will be divided.® 


If both parties were at 


The question of liability is some- 


A dock 


726. 

20. Wendell v. Baxter, 12 Gray 
(Mass.) 494. 

[a] Inspection. — Owner, having 


duty of inspecting staging used by 
independent contractor, could not be 
excused therefrom by showing diffi- 
culty of inspection. Gray vy. Boston, 
Rave, cer.) Ra Cone 5 oN eo 
Mass. 479. 


21. Cristadoro v. Von _ Behren’s 
Heirs, 44 So. 852, 119 La. 1025, 17 L. 
R.A.N.S. 1161; Low v. Grand Trunk 
R. Co., 72 Me. 313, 39 Am.R. 331; Wen- 
dell v. Baxter, 12 Gray (Mass.) 494. 


22. Oceanic Steam Nav. Co. v. 
Compania Transatlantica Espanola, 
31 N.E. 987, 1384 N.Y. 461,°30 Am-S.R: 


685, 29 Abb.N.Cas. 238. 

23. See statutory provisions. 

24 Gray v. King County, 248 P. 
397, 140 Wash. 169. 

25. Borlase v. St. Lawrence Steam 
Nav. Co., 3 Que.L. 329. 

26. Wilson vy. Union Iron Works 
ee Dock—Co., 140) P25 32505 167-Cak 

[a] Breaking of gangplank.—(1) 


Proprietor of dry dock was held to 
owe to persons lawfully and properly 
on vessels docking there the duty of 
exercising ordinary care to furnish a 
safe gangplank and necessary props. 
Wilson v. Union Iron Works Dry Dock 
Co:, 140° R:.250, 167 Calvb39." (2) Pro- 
prietor of dry dock was held liable 
for breaking of gangplank, though 
fastened at the ship end by the offi- 
cers and men on the steamer; the 
breaking not being due to any defect 
in such fastenings. Wilson v. Union 
Iron Works Dry Dock Co., supra. 


27. Pearson v. Mallory S. S. Co., 
278 EF. 175. 


28. Gregg v. King County, 141 P. 
340, 80 Wash. 196, Ann.Cas.1916C 135. 


29. Gregg v. King County, supra. 


30. Trask vy. Hallowell Granite 
Works, 76 A. 919, 106 Me. 458. 


[a] Thus the owner of a wharf 
was bound to use ordinary care to 
see that it was reasonably safe as 
to a stevedore employed by another 
in unloading coal at the wharf. 
Trask v. Hallowell Granite Works, 
76 A. 919, 106 Me. 458. 

31. Swords v. Edgar, 59 N.Y. 28, 


LT -Am-R: 9295 [att 1 Thomps. &C. ad- 
denda 23]. 
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gers,°? and public officers.®8 
[§ 69] B. Invitees, Licensees, 


ers. 
Invitees. 


kept by defendant.*° 
Licensees. 


[a] A laborer (1) employed in the 
usual and accustomed business trans- 
acted upon a pier has a right to go 
thereon for a lawful purpose (Swords 
Ve edgar, 59 N.Y. 28, £7) Am eR. 2:95 
[aff 1 Thomps.&C. 23 addenda]); (2) 
and has a right to assume, as against 
those bound to maintain it in good 
condition, that it has the ordinary 
security and strength of such a struc- 
ture (Swords v. Edgar, supra). 


32. Gray v. King County, 
397, 140 Wash. 169. 


[a] Car driven into lake.—County 
was held liable for death of car pas- 
senger, drowned when car was driven 
onto wharf at end of road, and plung- 
ed into lake. Gray v. King County, 
248 P. 397, 140 Wash. 169. 


33. Wilson v. Union Iron Works 
DayerDock «Co. 140) P2250; 167 Cal. 
539; Low v. Grand Trunk R. Co., 72 
Me. sid, 2e sAm.R. 3313, Stinson v. 
Edgewater Saw Mills Co., 123 N.Y.S. 
745, 139 App.Div. 169. 


[a] Duty in general.—The owner 
of a wharf owes a duty to all public 
officers whose attendance there is 
made necessary by the business car- 
ried on at the wharf. Low v. Grand 
arpee R. Co., 72 Me. 313, 24 Am.R. 
331. 

[b] Customs inspectors.—(1) Pro- 
prietor of dry dock was held liable 
for injuries to United States customs 
inspector who had boarded a vessel in 
the performance of his duties, caused 
by the breaking of the gangplank. 
Wilson vy. Union Iron Works Dry 
Dock Co., 140 P. 250, 167 Cal. 539. (2) 
And a sawmill company in control 
of a pier was liable for injuries sus- 
tained by a federal customs inspec- 
tor, who was on a vessel landing at 
the pier to compel the payment of 
duty on goods unloaded, by stepping 
through a loose plank on the pier, if 
the condition of the plank was negli- 
gence. Stinson v. Edgewater Saw 
Mills Co., 123 N.Y.S. 745, 139 App.Div. 
DOO: 


248 P. 


34. See cases infra this section. 
35. See cases infra notes 36-40. 
36. Mersey Docks and Harbour 


Board v. Procter, [1923] A.C. 253. 


[a] Boilermaker working for a 
contractor on a ship is included. Mer- 
sey Docks and Harbour Board y. Proc- 
ter, [1923] A.C. 253. 

37. Bailey v. Texas Co., 
153. 

38. Nelson v. Booth Fisheries Co., 
6 P.(2d) 388, 165 Wash. 521 


[a] Defendant’s employee. — Al- 
though employed by defendant, a 


47 F.(2d) 


and Trespassers. 
A wharf proprietor is held to different degrees of 
care in dealing with invitees, licensees, and trespass- 


To the invitee the wharf proprietor 
owes a positive duty to maintain the wharf in rea- 
sonably safe condition;®® and it has been held that 
this class may include workmen,?* seamen,** marine 
engineers,**® barge captains,®® and patrons of a store 


As to a licensee, the proprietor owes 
a duty to refrain from willful and wanton injury#? 
or affirmative negligence unnecessarily increasing the 
danger.*? It has been held that licensees, within this 
rule, may include ship repairers,** barge captains,** 
and. persons unloading vessels*® or visiting them,*® 
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but not truckmen on a wharf to receive freight.4#7 


Trespassers.. 


vessels to it.°1 


marine engineer, while using defend- 
ant’s dock in going from and return- 
ing to his boat, was an “invitee.” Nel- 
son v. Booth Fisheries Co., 6 P.(2d) 
388, 165 Wash. 521. 


39. Quinn v. Staten Island Rapid 
Transit Ry. Co., 121 N.E. 340, 224 N.Y. 
493. 


[a] Barge captain as invitee.—If 
a barge captain, injured in falling 
through an unguarded opening in a 
private pier, was there by invitation 
or on lawful business of interest 
to both parties, he was an invitee, to 
whom the owner of the pier owed the 
duty of exercising reasonable care and 
prudence, measured by the circum- 
stances of which he was aware. 
Quinn v. Staten Island Rapid Transit 
Ry. Co., 121 N.E. 340, 224 N.Y. 493. 


40. Burke v. Maryland, D. & V. Ry. 
Co. 106 AS 3538,. 1384-56: 


41. Lange v. St. Johns Lumber Co., 
2onybs C9611 Or. 338i. 


42. Taylor v. Northern Coal & 
Dock Co., 152 N.W. 465, 161 Wis. 223, 
Ann.Cas.1916C 167. 


[a] Notice to licensee.—As to li- 
censee dock company was held bound 
to refrain from affirmative negligence 
unnecessarily increasing danger, at 
least without notifying licensee there- 
of. Taylor v. Northern Coal & Dock 
Co., 152 N.W. 465, 161 Wis. 223, Ann, 
Cas.1916C 167. 


43." “Taylor =v: 
Dock Co., supra. 


[a] What constitutes actionable 
negligence. — Defendant dock com- 
pany, which started its discharging 
machinery without warning to a li- 
censee engaged in repairing the 
steamer, whereby he was killed by 
falling coal, was held guilty of ac- 
tionable negligence. Taylor v. North- 
ern Coal & Dock Co., 152 N.W. 465, 161 
Wis. 228, Ann.Cas.1916C 167. 


44, Quinn v. Staten Island Rapid 
pit ra: Ry. Co., 121 N.E. 340, 224 N.Y. 
8. 


[a] Barge captain as licensee,.— 
If a barge captain injured by falling 
through an unguarded opening in a 
private pier was on the premises for 
his own convenience merely, he was 
a bare licensee. Quinn y. Staten Is- 
land Rapid Transit Ry. Co., 121 N.E. 
340, 224 N.Y. 493. 


45. Harvey v. Old Dominion §. S. 
GCox,) 2:99) 1H 549: 


[a] Implied license.—One of the 
chief purposes of a pier is for unload- 
ing vessels, and there is an implied 
license to men engaged in unloading 


Northern Coal & 


[§ 70] C. Defenses.>? 
traordinary or inevitable accidents,°* nor for inju- 
ries arising from a want of judgment or prudence on 
part of plaintiff.>4 


[§ 71] D. Persons Liable—1. In General. As a 


It is also held that the keeping of a pier, built into 
or adjacent to navigable waters, for the purpose of 
loading and unloading vessels, gives a general license 
to all persons to go upon and use it in the manner 
and for the purposes contemplated.*® 


A trespasser ordinarily cannot re- 
cover for injuries to himself where the wharf pro- 
prietor has no notice of his presence.*® 
child entering on a public dock was not a trespass- 
er,°° nor are persons who go upon a dock and fasten 


However, a 


No liability arises for ex- 


built into and lying adjacent to the 
waters in which the vessel is moored. 
ee yey v. Old Dominion S. S. Co., 299 


46. Lange v. St. Johns Lumber Co., 
Joleies 696) TLS wOrgrsets 

[a] Visiting ship captain.—Plain- 
tiff, injured by falling into unguarded 
opening in defendant’s lumber dock, 
while returning from visit to captain 
of ship, moored there for purpose of 
taking cargo, plaintiff’s presence on 
premises being without knowledge or 
invitation of defendant, was held a 
mere licensee. Lange vy. St. Johns 
Gumber Co:, 237 BP: 696, 115°Or, 33% 


47. Manter v. New Bedford, 
Martha’s Vineyard & Nantucket 
SE a Co., 141 N.E. 579, 246 Mass. 


48. Swords y. Edgar, 59 N.Y. 28, 
i Am: R. 295. 


49. Malloy v. Staten Island Rapid 
Te R. Co., 28 N.¥.S. 979, 78 Humes 


50. Gregg v. King County, 141 P. 
340, 80 Wash. 196, Ann.Cas.1916C 135. 


[a] Child accompanying brother. 
—A child six years old going on a 
county public dock with an elder 
brother visiting the dock to receive 
a newspaper is not a trespasser, and 
the county could not escape liability _ 
for injury to the child on that ground. 
Gregg v. King County, 141 P. 340, 80 
Wash. 196, Ann.Cas.1916C 135. 


51. Degan v.. Dunlap, 15 Philac 
(Pa.) 69, 39 Leg.Int. 32. 


; “hy Trespass as defense see supra. 
53. Philadelphia, ete, R. Co. 
Ervin, 89)Pa. 71, 83) Amen 726° 


54 Ill—Grand Tower Mfg. Co. v. 
Hawkins, 72 Ill. 386; Buckingham v.. 
Fisher, 70 Ill. 121. 


La.—De Gruy v. Aiken, 9 So. 747,. 
43 La.Ann. 798. 


Me.—Hall v. Tillson, 17 A. 302, 81 
Me. 362. 


Mass.—Manter v. New Bedford, 
Martha’s Vineyard & Nantucket 
picembort Co., 141 N.E. 579, 246 Mass. 

N.Y.—Fitzpatrick v. Tweddle, 25 N. 
Y.S. 904, 73 Hun 105 [aff 39 N.R. 857, 
144 NY. 704]; Boylan v. Brown, 17 
N.Y.S. 648;° Clancy v. Byrne, 58 Barb. 
449; Morris v. Phelps, 2 Hilt. 38. 


Pa.—Philadelphia, ete., R. Co 
Ervin, 89 Pa. 71, 33 Am.R. 726. 


Va.—Stewart’s Adm’r y. Newport 
News, etc., Co.,.11 S.E. 885,86 Va. 


ve 


Vv. 


vessels to enter and occupy the piers“ 988. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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general rule, one having exclusive control and man- 
agement of a defective wharf is liable for injuries 
occasioned thereby.°®> The owner of the land on 
which a wharf was built, who took possession of the 
wharf,°® and a railroad company owning a pier,®? 
have been held liable. A dock owner may be liable 
for injuries resulting from a known danger created 


_ by a third person.®§ 


[§ 72] 2. Lessor and Lessee. Ordinarily, a les- 
see in possession of a wharf must keep it in repair, 
and is responsible for injuries from defects which 
are known or ought to be known by him.®® In the 
absence of a covenant by the lessor to repair, the 
lessee has this duty as to defects arising after the 
tenaney began®® although the lessor, receiving a ben- 
efit by way of rent or otherwise, is Hable for inju- 
ries resulting from defects existing at the time of 
the demise,*! provided it appears that he knew when 
he leased the wharf that it was in an unsafe condi- 
tion, or that by reasonable care and diligence he 
eould have known of its unsafe condition.*? Where 
the lessor grants merely the wharfage, he is not re- 
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lieved from liability to third persons for injuries re- 
sulting from a failure to keep the premises in re- 
pair,®® even though the lease may contain a covenant 
to repair on the part of the lessee.®* The lessor and 
lessee may be jointly liable for the damages.°®® 


[§ 73] EB. Actions. General rules governing oth- 
er civil actions apply in actions for personal inju- 
ries sustained on wharves.°® 


Pleading.** <A declaration alleging that defend- 
ant had exclusive control and management of a 
wharf was not demurrable for failing to allege that 
such defendant was the owner or occupant.®® 


Evidence admissible under pleadings.*® Where it 
was alleged that a company was negligent in not 
providing cap logs for its pier, it was error to over- 
rule an offer to show that the placing of cap logs 
thereon would interfere with the loading of vessels 
in the course of the company’s business.?° 


Evidence.“ Evidence of other defects in a dock 
than that which caused the injury is admissible,*? 
as is evidence of previous experience with the same 


[a] Notice to employer or foreman 
is not a notice to a laborer so as to 
charge him with contributory negli- 
gence in case of injury. Swords v. 
Edgar, 59 N.Y. 28, 17 Am.R. 295 [aff 
1 Thomps.&C. 23 addenda]. 

[b] Hidden defects.—Employee of 
stevedore, using defendant railroad’s 
staging to unload barge, was not 
bound to look for hidden defects. 
Gray. v. Boston, RY B..& L. Re Co:, 
159 N.E. 441, 261 Mass. 479. 


[c] Assumption of risk.—Conduct 
of truckman on wharf to _ obtain 
freight, where he was struck by a 
truck operated by employees on the 
wharf, was held not to constitute such 
an intelligent choice of a situation 
known to be dangerous as to require 
a ruling that he voluntarily or in- 
tentionally assumed the risk of the in- 
jury and waived the performance of 
the duty to observe the due care oth- 
erwise incumbent on the employees. 
Manter vy. New Bedford, Martha’s 
Vineyard & Nantucket Steamboat Co., 
141 N.E. 579, 246 Mass. 551. 


55. Cooney-Eckstein Co. v. King, 
67 So. 918, 69 Fla. 246. 


56. Fuller v. Andrew, 119 N.E. 694, 
230 Mass. 139. 


[a] In such case the fact that 
owner of land on which wharf was 
puilt without license, to become her 
property unless removed after ‘build- 
ing company had ceased to uSe it, did 
not construct wharf and was not ex- 
pressly notified to remove it as nul- 
sance does not exonerate her from lia- 
pility for injuries caused by collapse 
of wharf. Fuller v. Andrew, 119 N.E. 
694, 230 Mass. 139. 


57. Baltimore, etc., R. Co. v. Rose, 
4 A. 899, 65 Md. 485. 


[a] Passenger steamers at rail- 
road’s pier. — A railway company 
which permits passenger steamers to 
lie at its pier, and persons going to 
and from such steamer to paSs across 
its pier, and adjacent grounds, there- 
by becomes bound to keep and main- 
tain such pier and grounds in passable 
and safe condition. Baltimore, etc., 
R. Co. v. Rose, 4 A. 899, 65 Md. 485. 

58. The Tamaha, 262 F. 218. 

[a] Hawser stretched across slip. 
—Where a hawser, stretched from a 
vessel at a dry dock across an open 
slip to a pier, caused injury to libel- 
ant, engineer on a tug which en- 


deavored to enter the slip after dark, 
it was held that the steamer was 
primarily responsible, but that the 
dry dock company, which was ap- 
parently aware of the condition and 
knew that the slip was frequently 
used by other vessels, was also liable. 
The Tamaha, 262 F. 218. 

59. Lafredo v. Bush Terminal Co., 
185 N.E. 398, 261 N.Y. 323;) Ahern v. 
Steele, 22 N.H. 1938, 115 N.Y. 203, 12 
Am.S.R. 778, 5 L.R.A. 449; Swords v. 
Edgar, 59 N.Y. 28, 17 Am.R. 295; Rad- 
way v. Briggs, 37 N.Y. 256, 4 Transcr. 
A. 98, 35 How.Pr. 422; Delaney v. 
Pennsylvania R. Co., 29 N.Y.S. 226, 
78 Hun 393 [aff 39 N.B. 857, 144 N.Y. 
718]; Gluck v. Ridgewood Ice Co., 
9 N.Y.S. 254, 56 Hun 642 [aff 26 N.E. 
COTO 2D Oe INGEee nC ciGcl ane 


[a] Application of rule.—(1) 
Where one lets a dock for unloading 
stone, charging toll for each boat load, 
and there was no suggestion at the 
time that any one else had any inter- 
est in the dock, it is no defense to an 
action by a boatman for personal in- 
juries caused by the unsafe condition 
of the dock that the legal title to the 
unsafe part of the dock was in a third 
person, or that in fact defendant had 
no legal right to go upon or repair it. 
Thomas v. Henges, 30 N.E. 238, 131 
N.Y. 453. (2) The occupant or les- 
see of a dock or pier to which vessels 
are allowed or invited to make fast 
and to discharge or receive passengers 
or freight is bound to keep and main- 
tain the same in a reasonably safe 
condition and free from defects dan- 
gerous to those engaged in or em- 
ployed in carrying on such business. 
Newall v. Bartlett, 21 N.E. 990, 114 
NGY, 399: 


60. Ahern v. Steele, 22 N.E. 1938, 
115 N.Y. 203, 12 Am.S.R. 778, 5 LRA. 


449; Seaman v. New York, 80 N.Y. 
239, 36 Am.R. 612; Swords v. Edgar, 
59 N.Y. 28, 17 Am sR. 21995; Claney v. 


Byrne, 56) NY. 129,15 Am.R. 391; 
Taylor v. New York, 4 E.D.Smith (N. 
Wi obo. 


[a] Duty of lessor.—A municipal 
corporation which has leased to an- 
other a pier owned by it on a naviga- 
ble stream owes no duty to care for 
spiles placed by the lessee in the 
stream in front of the pier or to see 
that they do not fall into the stream 
and obstruct navigation. Seaman y. 
New York, 80 N.Y. 239, 36 Am.R. 612. 


[b] Sublease.—In case of a sub- 


lease, the lessee is not liable unless 
it is shown that the wharf was in an 
unsafe condition at the time of the 
subletting. Clancy v. Byrne, 56 N.Y. 
129, 15 Am.R. 391; Towt v. Philadel- 
phia, 33 A. 1034, 173 Pa. 314. 


61. Me.—Campbell Va Portland 
Sugar Co., 62 Me. 552, 16 Am.S.R. 503. 


Md.—Albert v. State, 7 A. 697, 66 
Md. 325, 59 Am.R. 159. 


N.Y.—Ahern vy. Steele, 22 N.E. 193, 
11} NY. 2:03,, 12° Am Seen 77 Sse pele 
449; Swords v. Edgar, 59 N.Y. 28, 17 
Am.R. 295; Newall v. Bartlett, 1 N.Y. 
St. 718 [aff 21 N.E. 990, 114 N.Y. 399]. 


Pa.—Towt v. Philadelphia, 33 A. 
1034, 173 Pa. 314. 


R.I.—Joyce v. Martin, 10 A. 620, 
PS GR 558: 


[a] Lessee’s covenant to repair.— 
A covenant in the lease, binding the 
lessee to keep the pier in good order 
and repair, does not remove or affect 
the lessor’s liability to a third person, 
in such a case. Swords v. Edgar, 59 
N.Y.:28, Li Am:R. 295. = 


62. State v. Boyce, 21 A. 322, 78 
Md. 469; Ahern v. Steele, 22 N.E. 193, 
T15 N.Y... 2:03; ol. 2) Arn Sukie lz Sa ade aAw 
449 [rev 1 N.Y.S. 259,48 Hun 527]; 


63. Cleary v. Oceanic Steam Nav. 
Co., 40 F. 908; Taylor v. New York, 
4 H.D.Smith (N.Y.) 559. 


64. Taylor v. New York, 4 E. D. 
Smith (N. Y.) 559. 


[a] However, it is otherwise 
where the lease is a grant of the 
wharf itself, vesting in the grantee 
the exclusive possession for his own 
private benefit. Taylor v. New York, 
4 E. D. Smith (N.Y.) 559. 


65. Joyce v. Martin, 
UG y evally. ay 


10 A. 620, 


66. See cases infra this section. 

ois Generally see Pleading 49 C.J. 
p . 

68. Cooney-Eckstein Co. v. King, 


67 So. 918, 69 Fla. 246. 
69. Generally see 
1167-1186. 
70. Philadelphia, ete, R. Co. v. 
Ervin, 89 Pa. 71, 33 Am.R. 726. 


Pleading §§ 


bis Generally see Evidence 22 C.J. 
pl. 
72. Propsom v. Leatham, 50 N.W. 


586, 80 Wis. 608. 
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defect ;7* but evidence as to how a dock compared 
used for the same purposes is not ad- 
The evidence, in various cases involving 
personal injuries on wharves, has been held suffi- 
cient or insufficient to support findings relating to 
various issues’® including negligence,’® contribu- 
tory negligence,’7 proximate cause,‘® status of par- 


with others 
missible.7¢# 


ties,7® and persons liable.*° 


Questions for jury. In actions 


73. Newall v. Bartlett, 21 N.E. 
SOO eta INS Yorn oO 9e 
fa] Thus it was competent for 


- plaintiff to show what was said to 
one, Since deceased, in reference to 
the falling of the door which caused 
the injury, on a previous occasion, 
and what he said to any person in 
relation to the falling of the door, at 
any time before the accident and 
while the door and its manner of op- 
eration remained the same. Newall 
v. Bartlett, 21 N-H. 990, 114 N.Y. 399. 


74. Propsom vy. Leatham, 50 N.W. 
586, 80 Wis. 608. 

75. See cases infra this note and 
notes 76-80. 

[a] Unlicensed wharf as nuisance. 
—Absence of license for erection or 
maintenance of wharf by harbor and 
land commissioners, as required by 
statute, was sufficient evidence wharf 
was public nuisance, and that any 
person who built or maintained it, 
knowing it was not licensed, would 
be liable in civil action to person in- 
jured in exercise of due care by colli- 
sion with it. Fuller v. Andrew, 119 
N.E. 694, 230 Mass. 139. 


[b] Manner of receiving injuries. 
—The testimony of an engineer on 
a tug that he had been knocked down 
by something and injured when the 
tug ran against a hawser stretched 
from a steamer across an open Slip to 
a pier, was held insufficient to estab- 
lish that any injuries were received 
in the manner ciaimed, in view of 
fact that persons inspecting the .en- 
gine room immediately after the ac- 
cident found no indications that the 
room had been affected by the acci- 
dent, and when the condition claim- 
ed as injury might have resulted from 
disease. The Tamaha, 262 F. 218. 


Weight and sufficiency of evidence 
generally see Evidence §§ 1730-1806. 


7S. See cases infra this note. 


fa] Evidence held _ sufficient.— 
Trask v. Hallowell Granite Works, 
76 A. 919, 106 Me. 458; Newall v. 
iBarilett~ ck) Ne, 990). dias Noy, 39195 
Thomas vy. Henjes, 16 N.Y.S. 700, 62 
Hun 620 [aff 30 N.H. 238, 131 N.Y. 
453]. 

[b] Evidence held insufficient.— 
Cloke v. Robins Dry Dock & Repair 
Co., 179 N.Y.S. 784, 190 App.Div. 315. 

77. See cases infra this note. 

[a] Evidence held sufficient to 
show plaintiff was not guilty of con- 
tributory negligence. Trask v. Hallo- 
well Granite Works, 76 A. 919, 106 
Me. 458; Nelson v. Booth Fisheries 
Con mom 21020) 3887 slGb™ Washi (ozs 
Taylor v. Northern Coal & Dock Co., 
152 N.W. 465, 161 Wis. 223, Ann.Cas. 
1916C 167. 


[b] Evidence held insufficient to 
show due care of plaintiff. Cloke v. 
Robins Dry Dock & Repair Co., 179 N. 
Y.S. 784, 190 App.Div. 315. 

78. See cases infra this note. 

[a] Evidence held sufficient.—(1) 
To authorize a finding that an injury 
to a stevedore’s employee was caused 
by the negligence of the dock owner 
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Instructions. 
for personal in- 


in failing to inspect and repair a rail- 
ing. Gray v. Boston, R.B) @&o lak: 
Co., 159 N.E. 441, 261 Mass. 479. (2) 
In an action against a railroad for in- 
juries to one on its steamboat pier 
when a truck unloading a steamer 
struck and knocked a gate from its 
bearings, to justify a finding that the 
accident was caused by negligence of 
the railroad’s servants in charge. or 
by the negligence of the railroad in 
sending the truck off the boat without 
a sufficient number of employees. 
Burke v. Maryland, D. & V. Ry. Co., 
LOG AGS 358, 3's Ndi Gane Cd) me baum 
action for injuries to ore unloaders 
on a dock, to show that the projec- 
tion of a girder over the dock line 
was the proximate cause of an injury 
to such unloaders. Lackawanna Steel 
Co. v. Pioneer S>S. Co., 132 N.Y-8: 
980, 148 App.Div. 465 [aff 124 N.Y.S. 
8338, 69 Mise. 104]. 


79. See cases infra this note. 


[a] Invitees.—(1) Evidence was 
held to sustain a finding that plaintiff, 
who had gone to receive a shipment, 
was impliedly invited by defendant to 
go to the end of the wharf, where he 
was injured. Miller v. Delaware Riv- 
er Transp. Co., 90 A. 288, 85 N.J.Law 
700, Ann.Cas.1916C 165. (2) In ac- 
tion against railroad for injuries to 
one on its wharf when a truck un- 
loading its steamer struck and knock- 
ed a gate from its bearings, evidence 
was held to justify finding that plain- 
tiff was on the wharf by the railroad’s 
invitation by acquiescence, if not 
otherwise, to the general public to 
use it for the purposes of fishing and 
crabbing. Burke v. Maryland, D. 
View Ry.0COs, LOGeA: (8b3 elo seu GeelioGe 
(3) Where a barge captain on his 
way from his barge to attend reli- 
gious services on shore in the evening 
was injured by falling into an un- 
guarded opening in a private pier, the 
jury might find from the construc- 
tion of a walk on the pier that plain- 
tiff was invited to use it for purpose 
of going ashore. Quinn v. Staten Is- 
land Rapid Transit Ry. Co. 121 N.E. 
340, 224 N.Y. 493. 

[b] Status of defendant.—In ac- 
tion against wharf owner for death 
resulting from injuries when motor- 
boat was driven against and under 
her wharf, which collapsed, evidence 
was held to warrant inference that 
defendant took possession of wharf 
after it was erected on her land, and 
exercised contro! over it, and so was 
responsible for it. Fuller y. Andrew, 
119 N.E. 694, 230 Mass. 139. 


80. See cases infra this note. 


[a] Lessor and lessee.—(1) The 
lessee of a wharf is prima facie lia- 
ble for injuries to one lawfully there- 
on, due to a defective plank, though 
the lessor has covenanted to keep the 
premises in repair. King v. Cooney- 
Eckstein Co., 63 So. 659, 66 Fla. 246, 
Ann.Cas.1916C 163. (2) Evidence 
was held insufficient to establish that 
lessor of portion of pier retained such 
control of demised premises as to 
be liable for injury resulting from 
defect in premises, to employee of 
operating company employed by les- 
see. Lafredo v. Bush Terminal Co., 
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juries on wharves, the evidence, which in some cases 
was conflicting,®! has been held sufficient to take to 
the jury various questions’? including negligence, ** 
contributory negligence,** assumption of risk,*° and 
the status of parties.°°® 
any evidence of negligence, the question is properly 
withdrawn from the jury.®* 


The general rules®* apply as to the 


However, in the absence of 


185 N.H. 398, 261 N.Y. 323. 


81. Hart v. Delaware, etc., R. Co., 
27 N.Y.S. 767, 76 Hun 296. 


82. See cases infra notes 83-86. 


83. Newall v. Bartlett, 21 N.E. 990, 
114 N.Y. 399; Hart v. Delaware, etc., 
Rie Co., 27 NoYise 167,906 sebum 296s 


[a] Evidence held sufficient to 
take to jury: (1) Negligence of de- 
fendant where a dock had no facili- 
ties such as chains or ladders at the 
dock walls for persons who fell into 
the water to get out again, and a 
bargeman was drowned in the dock. 
Moore v. Ransome’s Dock Co., 14 T. 
L.R. 539. (2) Negligence of defend- 
ant where damage was caused by a 
hole in the floor of a pier used for 
unloading vessels, into which the 
wheel of a truck used in unloading 
merchandise and being moved by 
plaintiff and others fell in the semi- 
darkness, causing the load to fall on 
and injure plaintiff. Harvey v. Old 
Dominion S. S. Co., 299 F. 549. ~(@) 
Negligence of defendant where truck- 
man was struck by truck at freight 
house. Manter v. New Bedford, 
Martha’s Vineyard & Nantucket 
Steamboat Co., 141 N.E. 579, 246 Mass. 
551. (4) Negligence of wharf own- 
er as respected injury to seaman 
stumbling on pipe while returning to 
wessel: .) Bailey vi" Dexas .Co. s47ieue 
(2a) 158. (5) Question whether a 
county maintaining a public dock 
was negligent in leaving a fender 


pile loose’ and insecure. Gregg v. 
King County, 141 P. 340, 80 Wash. 
196, Ann.Cas.1916C 135. (6) Ques- 


tion whether railroad, as owner of 
Staging, had duty to inspect and re- 
pair it without notice. Gray v. Bos- 
ton, KR. B. & GL. Ry Co., 159 Neb 
261 Mass. 479. 


84. Bailey v. Texas Co., 47 F.(2d) 
153; Manter v. New Bedford, Martha’s 
Vineyard & Nantucket Steamboat 
Co., 141 N.E. 579, 246 Mass. 551. 

[a] Stepping into hole.—Evidence 
was held insufficient to show negli- 
gence as a matter of law on part of 
person kille@ by falling into the wa- 
ter from a wharf by stepping into a 
hole or off the edge of the wharf. 
Jacobi v. C. A. Smith Lumber Co. of 
California, 168 P. 391, 34 Cal.App. 656. 


$5. Gray v. Boston, Ris Bec etieces 
Co., 159 N.E. 441, 261 Mass. 479. 


fa] Obvious defects.— Whether 
defective condition, which caused 
staging to give way, was obvious, for 
which independent contractor’s em- 
ployee assumed risk, was held, under 
evidence, for jury. Gray v. Boston, 


Raw. &e le Ri Cos, 159) INE. 44 Zoe 
Mass. 479. 

86. Silva v. Henry & Close Co., 181 
N.E. 228, 279 Mass. 334. 


[a] Trespasser or licensee.—W heth- 
er lumper who was injured by neg- 
ligence of tenant on private pier was 
a trespasser or licensee was held for 
jury. Silva v. Henry & Close Co., 181 
N.E. 228, 279 Mass. 334. 


87. McMullin v. Archibald, 22 N. 
S. 146. 


88. See Trial §§ 460-777. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 73-75] 
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giving’® or refusing®® of instructions in this class | of cases. 


[§ 74] A. In General. 


ne? 


Dredging. A wharf owner not only has a right to 
dredge the adjoining slip to the extent necessary to 
make it commercially useful,?* but under some stat- 
utes is under a duty to do so;°* and he does not, by 
so doing, become liable to the owner of a neighboring 
wharf for the damage caused thereto by the conse- 
quent shifting of the loose soil and mud upon which 


it rested.?® 
Obstructions. 


89. 
503, 20 C.C.A. 625; Propsom v. 
am, 50 N.W. 586, 80 Wis. 608. 

90. Plant Inv. Co. v. Cook, 74 F. 
503, 20 C:C.A. 625. 

91. Fry v. Campbell’s Creek Coal 
Cone 16e Ss... 196, ST W.Va “604; 
O’Dwyer v. Tessier, 4 Newfoundl. 278. 


92. Sherlock v. Bainbridge, 41 Ind. 
35, 13 Am.R. 302; Bainbridge v. Sher- 
lock, 29 Ind. 364, 95 Am.D. 644; White 
v. Nassau Trust Co., 61 N.E. 169, 168 
ING 14964) aR A275: “Taylor .v. 
Atlantic Mut. Ins. Co., 22 N.¥.Super. 
369 [aff 37 N.Y. 275, 4 Transcr.A. 279]; 
Eagles v. Merritt, 7 N.B. 550. 


[a] Temporary occupation of the 
water in front of a wharf for the pur- 
poses of ordinary navigation (1) does 
not ordinarily constitute one a tres- 
passer (Sherlock v. Bainbridge, 41 
Ind. 35, 13 Am.R. 302; Bainbridge v. 
Sherlock, 29 Ind. 364, 95 Am.D. 644; 
Bagles v. Merritt, 7 N.B. 550), (2) al- 
though circumstances may arise un- 
der which such use of a pier may be 
an obstruction for which the owner 
may recover damage (Camden, etc., 
R. Co. v. Finch, 7 N.Y.Super. 48; Shin- 
kle v. The Steamer Virginia Belle, 3 
Ohio Dec. [Reprint] 335). 


938. White v. Nassau Trust Co., 61 
N.E. 169, 168 N.Y. 149, 64 L.R.A. 275 
{rearg den 61 N.E. 1135, 168 N.Y. 678]. 


94. See Fairchild v. Union Ferry 
Co. of New York & Brooklyn, 201 N.Y. 
S) 295, 121 “Mise. 513 [aff-207 N.Y.S. 
835, 212 App.Div. 823 (aff 148 N.E. 750, 
oy Aes 666)] (construing L. [1860] ¢ 


95. White v. Nassau Trust Co., 61 
N.E. 169, 168 N.Y. 149, 64 L.R.A. 275. 


[a] Law of lateral support does 
not apply to a support for a_pier 
erected on lands under water. White 
v. Nassau Trust Co., 61 N.H. 169, 168 
N.Y. 149, 64 L.R.A. 275. 


96. Breed v. Lynn, 126 Mass. 367; 
Thayer v. New Bedford R. Co., 125 
Mass. 253; Blackwell v. Old Col- 
Onya Rk. Co, -122) Mass. hy; 
v. Fall River, 113 Mass. 
Am.R. 470; Harvard College iv. 
Stearns, 15 Gray (Mass.) 1; Hudson 
River R. Co. v. Loeb, 30 N.Y.Super. 
418; Dougherty v. Bunting, 3 N.Y. 
Super. 1; Lansing v. Smith, 4 Wend. 
(N.Y.) 9, 21 Am.D. 89; Eagles v. Mer- 
ritt, 7 N.B. 550: 


[a] Ship sinking without owners’ 
[68 C. J.—10] 


Plant Iiny., Co: v. Ceok,.74 F: 
Leath- 


A wharf proprietor is en- 
titled to the enjoyment of his property undisturbed 
by the unlawful overt or negligent acts or omissions 
of others,®! although he acquires no rights that can 
interfere in the use of navigable waters by the pub- 


A mere obstruction to a public 
nayigable stream, unaccompanied by any personal 
injury, may not authorize an action for damages by 
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a wharf owner, this being a damage common to all 
who use the stream.?® 
that renders the waters adjacent to a wharf unnav- 
igable deprives the owner thereof of the use of the 
same, and destroys the value of his property; and 


However, any obstruction 


if such obstructions are placed there unlawfully ei- 


struction. ®8 


passer.°® 


fault.—When a vessel alongside of a 
public pier is accidentally, and with- 
out fault of her owner, burned, and 
sinks to the bottom, near the mouth 
of the slip or basin, thereby so ob- 
structing the slip and bulkhead as to 
prevent other vessels coming in, those 
entitled to the slippage or wharfage 
cannot recover for the loss thereof, 
caused by such obstruction, from the 
owner of such vessel, without show- 
ing that such owner, by due care and 
attention, could have removed the 
wreck, or at least have shifted its 
position so as to prevent its being a 
cause of injury, and that he is in de- 
fault for not having done so. The 
mere occupation of plaintiff’s slip by 
a vessel under such circumstances 
does not give him a right of action 
until it is unreasonably prolonged. 
Taylor v. Atlantic Mut. Ins. Co., 22 N. 
Y. Super: 369)" Latif S37 N-Ys 275) 4 
ipeanaae hg 279, 34 How.Pr. 625 note]. 


7. Mass.—Brayton v. Fall River, 
113 Mass. 218, 18 Am.R. 470; Haskell 
v. New Bedford, 108 Mass. 208. 


Mo.—Cummings v. Huse, etc., Ice, 


etc., Co., 56 S.W. 282, 156 Mo. 28. 
Na ere Vor ee Dock mi COs suave 

Schultz, 124 A. 318, 99 N.J.Law 336. 
N.Y. 

30 N.Y¥.Super. 418; Camden, etc., R. 


Co. v. Finch, 7 N.Y.Super. 48. 


Ohio.—Shinkle v. The Steamer Vir- 
ginia Belle, 3 Ohio Dec. (Reprint) 
335. 

W.Va.—Fry v. Campbell’s Creek 
Coal Co, 16 Sib 7964 3% Wavian.604; 

Newfound!.—Tessier v. O’Dwyer, 4 
Newfoundl. 284; O’Dwyer v. Tessier, 
4 Newfoundl. 278. 


[a] Injury must be direct and 
special.—Cummings v. Huse, etc., Ice, 
ete., Co., 56 S.W. 282, 156) Mo. 28; 
Dougherty v. Bunting, 3 N.Y.Super. 1. 


[b] Evection of pier.—Defend- 
ant, building a pier which shut off 
plaintiff's wharf across one half of 
street from the water, interfered with 
plaintiff's rights, and became _ liable 
to him in damages. Steers v. Brook- 


lyn, 4 N.E. 7, 101 N.Y. 51 [decided 
with Smith v. Brooklyn, 101 N.Y. 
616]. 

[c] Sunken vessel cannot be aban- 


doned at wharf.—The admiralty rule 
applicable to abandonment of a ves- 
sel at sea, and which is intended to 
relieve the shipper and the owner and 
cast the burden of loss or damage up- 


Wharf owner as trespasser. 
owner of a wharf may himself be a trespasser was 
held not to excuse an injury to the wharf by a tres- 


[§ 75] B. Injury by Vessels. 
recovered from a vessel or her owners for the negli- 
gent injury of a wharf or pier,’ in the absence of 


ther by the overt act or negligence of another, the 
owner is entitled to compensation for the loss of. his 
landing,®* or for the expense of removing such ob- 


The fact that the 


Damages may be 


on the insurer, was held not applica- 
ble when the point of destination has 
been reached and the vessel becomes 
attached to the wharf. New York 
Dock Co. v. Schultz, 124 A. 318, 99 N. 
J.Law 336. 


98. New York Dock Co. v. Schultz, 
124 A. 318, 99 N.J.Law 336; Fry v. 
Campbell’s Creek Coal Co., 1¢ S.E. 796, 
387 W.Va. 604. 


99. Wallace Fdy. Co., Ltd. v. Do- 
moe Shingle & Cedar Co., Ltd., 28 


[a] Boom of logs tied to wharf 
without leave.—The owner of a boom 
of logs cannot justify damaging an- 
other’s wharf to which the boom was 
tied without leave, on the ground 
that the building of the wharf was 
unauthorized and constructed in nav- 
igable waters. Wallace Fdy. Co. v. 
Dominion Shingle & Cedar Co., 28 B.C. 
147 [applying Dimes v. Petley, 15 Q-B: 
276,117 Reprint 462]. 

1. U.S.—Charente S. S. Co. v. 
S., 12 F.(2d) 412; The Bart Tully, ost 
F. 856, 164 C.C.A. 72; The Ferguson, 
DEO ANS eRe yh BIRKS Charles G. Dunn 
Co., 124-8: 705. 


Cal.—Maryland Casualty Co. v. 
ae Nav./Co., UL Psa ou A eOale 


Mich.—Pittsburgh, ete., Dock Co. v. 
Detroit Transp. Co., 81 N.W. 269, 122 
Mich. 445. 


Minn.—Vincent Vv. 


Transp. Co., 124 N.W. 
456, 27 L.R.A.N:S. 312. 


N.Y.—New Jersey Steamboat Co. 
Vv. (New ‘York, 15: Nv: &8'770 109 aNave 
621; Lackawanna Steel Co. v. Pioneer 
Ss. S. Co., 1382 N.Y.S. 980, 148 App.Div. 
465 [aff 124 N.Y.S. S8o5 69 Mise. 104]; 
New York Dock Co. v. New York & 
Cuba, Mail Ss S:0Coiy 25 2NeYesiess or 
141 Misc. 911 {aff 255 N.Y.S. 836, 235 
App.Div. 611 (aff 182 N.E. 200, 259 
N.Y. 606 [appeal dism 53 S.Ct. 23, 287 
U.S. 566, 77 L.Ed. 499])]. 


Newfoundl.—Newfoundland R. Co. 
v. Pyman, 6 Newfoundl. 416. 

See also cases infra this section. 

[a] Tug captain on bridge of 
steamer.—Captain of steamer being 
removed from slip had duty to at- 
tempt to avert impending collision 
with dock gate, though tug captain 
was on bridge. Robins Dry Dock & 
Repair Co. v. Navigazione Libera 
Triestina, S. A., 32 F.(2d) 209 [cert 


Lake Erie 
221, 109 Minn. 
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contributory negligence? or assumption of risk,® 
and this regardless of the method of construction 
There is no lability, however, in 
the absence of negligence’ when the boat is being 
handled in the customary manner.® 


of the wharf.+ 


Compulsory pilotage. 


den 50 S.Ct. 30, 280 U.S. 574, 74 L.Ed. 
626]. 


[b] Pounding of dock in storm.— 
Where under stress of weather a mas- 
ter, to preserve his vessel, maintains 
her moorings to a dock after the dis- 
charge of the vessel’s cargo, and the 
dock is damaged by the pounding of 
the vessel, the dock owner may re- 
cover from the shipowner for the in- 
jury sustained. Vincent v. Lake Erie 
Transp. Co., 124 N.W. 221, 109 Minn. 
456, 27 L.R.A.N.S. 312. 


[c} In England (1) there are cas- 
es supporting the text. Mersey Docks 
and Harbour Board v. Hay; The 
Countess, [1923] A.C. 345, 490; The 
Countess, [1922] P. 41, 127 L.T.Rep. 
N.S. 313; Gray v. Heathcote, 88 L.J. 
K.B. 358. (2) In some eases the stat- 
utes have imposed a liability on the 
owner of a ship for damage done by 
it, even though the damage is caused 
by the negligence of some person who 
is not the servant or agent of the 
owner. The Merle, 2 Aspin. 402. (3) 
It has been held that there is no lia- 
bility unless there was negligence by 
those in charge of the vessel. The 
Mostyn, [1927] P. 25 [rev 65 L.J.M.C. 
31, and foll River Wear Commission- 
ers v. Adamson, 2 App.Cas. 743]; The 
Mostyn, [1926] P. 46 [aff 135 L.T. 
Rep.N.S. 693]. (4) But such decision 
was reversed, in which decision it 
was held that under statute an own- 
er of a vessel against whom or 
against those in charge neither neg- 
ligence nor any other act of an un- 
lawful nature is established, is never- 
theless liable for any damage done 
to a harbour, dock, or pier or to the 
quays or works connected therewith 
if the vessel is under the control or 
direction of some person in charge of 
it, and the statute is not confined to 
actionable damage, the only qualifica- 
tion being that, when the damage has 
been brought about by a vessel not 
at the time under the direction of the 
owner or his agents whether negli- 
gent or not and also when the dam- 
age is done by a vessel which is 
derelict, the owner will not be lia- 
ble. Great Western Railway v. ‘‘Mos- 
tyn” (Owners), [1928] A.C. 57 [dis- 
agreeing with Op of Lord Cairns in 
River Wear Commissioners v. Ad- 
amson, 2 App.Cas. 743, dissenting 
with Viscount Dunedin and Lord 
Phillimore, and agreeing with Lord 
Cairns’ view of the section that it 
could only make the owner of the ves- 
sel liable for actionable damage]. 


[d] Throwing refuse into dock.— 
The term “refuse” in statute, which 
makes it an offense to throw or empty 
into any dock “ballast, rubbish, dust, 
ashes, shingle, stones, or other ref- 
use or things,’ includes liquid refuse. 
It is therefore an offense under that 
section to empty water mingled with 
common petroleum from a ship into 
a dock. Gray v. Heathcote, 88 L.J.K. 
B. 358. 

2. Pittsburgh, etc., Dock Co. v. 
Detroit Transp. Co.; 81 N.W. 269, 122 
Mich. 445; Lackawanna Steel Co. v. 
Pioneer Steamship Co., 124 N.Y.S. 833, 


Where a statute provides 
for compulsory pilotage,’ a shipowner is not ordi- 
narily liable for injuries to a dock inflicted exclusive- 
ly by the negligence of a pilot so employed,® al- 
though it has been held that the employment of a 
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compulsory pilot does not relieve the master of the 
duty to exercise supervision of the ship or the con- 
sequences of negligence injuring a wharf.°® 


The doctrine of inevitable 


accident has no application where there is a lack 


69 Misc. 104 [aff 132 N.Y.S. 980, 148 
App.Div. 465]. 


[a] Degree of care required.— 
The rule that a wharfinger must use 
reasonable care to keep his dock rea- 
sonably safe for use by vessels which 
he invites to it measures the extent 
of his duty, when he seeks to recover 
for injuries to his dock or appur- 
tenances inflicted by a _ negligently 
maneuvered vessel. Lackawanna 
Steel Co. v. Pioneer S. S. Co., 124 N. 
Y.S. 833, 69 Misc. 104 [aff 132 N.Y.S. 
980, 148 App.Div. 465]. 


[b] Tlustration.—An owner of a 
dock, who maintains his ore unloader 
on the dock, with the outer end of 
the girder of the unloader extended 
over the dock line fourteen inches, 
within the space devoted to the use 
of vessels, and likely to be hit by 
them, is not guilty of negligence pre- 
cluding a recovery for injuries occa- 
sioned by a vessel hitting the girder, 
where by the exercise of ordinary 
care by the officers of the vessel they 
would have discovered the obstruc- 
tion: but he is guilty of negligence 
precluding a recovery where the over- 
hanging girder would not have been 
discovered by such care. Lackawan- 
na Steel Co. v. Pioneer S. S. Co., 124 
N.Y.S. 8338, 69 Misc. 104 [aff 132 N. 
Y.S. 980, 148 App.Div. 465]. 


So. Then West aPoint. 27a -B (b02s 
ae Bart Tully, 251 F. 856, 164 C.C.A. 


[a] What constitutes assumption 
of risk.—(1) Consent by the owner 
of a wharf to the keeping of fire under 
the boilers of a barge, sunk alongside 
the wharf, to operate the barge’s 
pumps, which was for the benefit of 
the wharf owner as well as of the 
barge owner, does not give implied au- 
thority to maintain such fires when 
the wind made it dangerous to the 
wharf, or establish assumption of 
risk to the wharf of fire caused by 
sparks from the barge. The West 
Point, 271_F. 502. (2) But where a 
riparian owner moved its floating 
wharf further into the stream than 
necessary, and almost to the edge of 
the channel necessarily used for navi- 
gation, it did so at its own risk, and 
could not recover for damages from 
waves produced by passing steamers 
operated with due care. The Bart 
Tully, 251 F. 856, 164 C.C.A. 72. 


4. Newfoundland R. Co. 
man, 6 Newfoundl. 416. 


[a] Incomplete or unfinished pier. 
—It is no answer to a claim by the 
owner of a pier for damages caused by 
a ship lying at the pier, that the pier 
was incomplete, unfinished, unfit for 
mooring, and that it might have been 
constructed upon better principles. 
Newfoundland R. Co. v. Pyman, 6 
Newfoundl. 416. 


5. Maryland Casualty Co. vy. Mat- 
son Nav. Co., 171 EB. 42%) 177 Cal, 610: 
Vincent v. Lake Erie Transp. Co., 124 
N.W. 221, 109 Minn. 456, 27 L.R.A.N.S. 
312; Lackawanna Steel Co. v. Pioneer 
S. S. Co., 1382 N.Y.S. 980, 148 App.Div. 


v. Py- 


[§ 76] C. Remedies—1. Injunction. ; 
circumstances relief may be had by injunction! to 
restrain the creation ort? continuance of obstruc- 


of a proper exercise of nautical skill.?° 


In 


some 


465 [aff 124 N.Y.S. 833, 69 Misc. 104]. 


[a] Thus those in charge of boats 
using a dock for the unloading of ore 
might assume that no projections ex- 
tended beyond the face thereof, and 
are not guilty of negligence in oper- 
ating their boats without regard to 
projections extending from unloading 
machines on the dock, where they did 
not know or were not chargeable with 
knowledge thereof. Lackawanna 
Steel Co. v. Pioneer S. S. Co., 132 N.Y. 
S. 980, 148 App.Div. 465 [aff 124 N.Y.S. 
833, 69 Mise. 104]. 


[b] Damage caused by tide.—De- 
fendants handling their vessel with 
due care would not be responsible for 
injury to dock if heaving forward a 
vessel, cause of injury, was due to 
sudden upheaval in tide. Maryland 
Casualty Co. v. Matson Nav. Co., 171 
Perea alia p@ alee LO; 


[c] Damage in storm.—(1) iin 
during a storm a vessel enters a har- 
bor, and while there becomes disabled 
and is thrown against plaintiff’s dock, 
plaintiff cannot recover. Vincent v. 
Lake Erie Transp. Co., 124 N.W. 221, 
109 Minn. 456, 27 L.R.A.N.S. $12. (2) 
Again, if while attempting to hold 
fast to the dock, the lines part, with- 
out any negligence, and the vessel is 
carried against some other boat or 
dock in the harbor, there would be no 
liability upon her owner. Vincent v. 
Lake Erie Transp. Co., supra. 


6. Thé Bart Tully, 251 F. 856, 164 
CiCcA NT 2: 

. [a] Forcing barge over bar. — It 
being customary to force a barge over 
bars of mud by revolving the stern 
wheel of a tug at full speed, such act 
does not constitute recklessness, nor 
render the tug liable for damages to 
a pontoon wharf, resulting from 
waves thus produced. The Bart Tul- 
ly, 251 BF. 856, 164 G.C.Ay 72. 


7. See Pilots § 30. 


8. Homer Ramsdell Transp. Co. 
v. La Compagnie Generale Transat- 
lantique, 21 S.Ct. 831, 182 U.S. 406, 45 
L.Ed. 1155; New York Dock Co. v. 
New York & Cuba Mail S. S. Co., 252 
N.Y.S. 836, 141 Mise. 911 [aff 255 N.Y. 
S. 836, 235 App.Div. 611 (aff 182 N.E. 
200, 259 N.Y. 606 [appeal dism 53 S.Ct. 
22, 287 U.S. 566, 77 L.Ed. 499])]. 

9. Charente S. S. Co. v. U. S., 12 
F.(2d) 412. : 


10. Charente S. S. Co. v. U. S., 12 
B.(2d) 412. 


11. See Injunctions § 209. 


12. Conn.—Frink v. Lawrence, 20 
Conn. 117,.50 Am.D. 274 

Md.—Maxa v. Commissioners of 
Harton County, 148 A. 214, 158 Md. 

Mass.—Philadelphia & Reading 
Coal & Iron Co. v. Salem Terminal 
Corporation, 148 N.B. 444, 252 Mass. 
439; Haskell v. New Bedford, 108 
Mass. 208. 

N.Y.—Hudson River R. Co. v. Loeb, 
30 N.Y.Super. 418; Penniman v. New 
York Balance Co., 13 How.Pr. 40. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


wee iss i ee 


§§ 76-77] 


tions to or upon wharves,!* generally on the the- 
ory of nuisance.1* Thus, the continuous occupancy 
of a public landing has been enjoined!® as has the 
obstruction of the navigation of vessels to plain- 
tiff’s wharf,'® such as by filling in the surrounding 
water space;'* and unnecessary obstructions upon 
wharves have been removed.t® The court may abate 
the nuisance and enjoin defendants from continuing 
it.1° Such a right exists against a city as well as 
against an individual.?° 


[§ 77] 2. Actions for Damages?!—a,. In General. 
For an injury to a wharf, an action for damages will 
lie,?? and in some cases a vessel may be detained 
until security is given for damage caused by it.?8 
In these actions, the general rules of practice are 
applicable.** 


Defenses. That a ship followed a usual, but neg- 
ligent, custom is no defense in an action for injury 
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to a wharf.?5 


Evidence. General rules?* apply with respect to 
evidence in actions for injuries to wharves.?* 


Presumptions and burden of proof. The burden 
of proof?® is upon plaintiff to show the negligence 
of defendant?® and that such negligence caused the 
damage,?° although there is a presumption of neg- 
ligence which arises when a boat collides with sta- 
tionary property.?? 

Admissibility.22, The admission of evidence that 
a tug captain, who moved defendant’s steamer, had 
another accident, and blamed ship’s engines, was 
held to be prejudicial.?® 


Weight and sufficiency.*4 Under various states 
of facts evidence has been held sufficient to show 
defendant’s negligence®® and that it caused?® or did 
not cause? the injury, while in other cases it has 
been held insufficient.?§ 


Or.—Parker v. Taylor, 7 Or. 435. 

[a] Reason for rule.—Equity will 
frequently take jurisdiction of unlaw- 
ful obstruction of public way or place, 
and restrain illegal acts. Maxa v. 
Commissioners of Harford County, 
148 A. 214, 158 Md. 229. : 


13. Coddington v. White & Money- 
penny, 9 N.Y.Super. 390. 


14. Conn.—Frink v. Lawrence, 
Conn. 117, 50 Am.D. 274. 


Md.—Maxa v. Commissioners of 
Harford County, 148 A. 214, 158 Md. 
229. ’ 


Mass.—Haskell v. New Bedford, 108 
Mass. 208. 


N.Y.—Hudson River R. Co. v. Loeb, 
80 N.Y.Super. 418; Coddington v. 
White & Moneypenny, 9 N.Y.Super. 
390; Penniman v. New York Balance 
Co., 13 How.Pr. 40. 


Or.—Parker v. Taylor, 7 Or. 435. 


fa] Every unnecessary obstruc- 
tion upon a public wharf is a nui- 
sance and its removal may be ordered. 
Coddington v. White & Moneypenny, 
9 N.Y.Super. 390. 

[b] Injury to the public from such 
a@ nuisance may be redressed by in- 
dictment at law or information in 
equity. Breed v. Lynn, 126 Mass. 367; 
Thayer v. New Bedford R. Co., 125 
Mass. 253; Blackwell v. Old Colony 
R. Co., 122 Mass. 1; Brayton v. Fall 
River, 113 Mass. 218, 18 Am.R. 470; 
Haskell v. New Bedford, 108 Mass. 
208. 

15. Maxa v. Commissioners of 
Harford County, 148 A. 214, 158 Md. 
229. 


16. Frink v. Lawrence, 
117, 50 Am.D. 274. 


{a] hus where construction of 
proposed sea wall and driving of piles 
in construction thereof would ma- 
terially restrict open water front, to 
which lessee of wharf had right of 
access and use, lessee should not be 
compelled to accept damages, but is 
entitled to injunctive relief. Phila- 
delphia & Reading Coal & Iron Co. v. 
Salem Terminal Corporation, 148 N.E. 
444, 252 Mass. 439. 


17. Hudson River R. Co. v. Loeb, 
30 N.Y.Super. 418. 


18. Coddington vy. White & Money- 
penny, 9 N.Y.Super. 390. 


_ [a] Time for removal.—One noti- 
fied by city authorities to remove his 
goods from a pier, because an obstruc- 
tion, on or before a day named, has 
a right to the whole of the day speci- 
fied in which to accomplish the remov- 
al. Coddington vy. White & Money- 


20 


20 Conn. 


penny, 9 N.Y.Super. 390. 


19. Penniman v. New York Bal- 
ance Co., 13 How.Pr. (N.Y.) 40. 


20. Breed v. Lynn, 126 Mass. 367; 
pee v. New Bedford, 108 Mass. 
08. 


21. Jurisdiction of admiralty over 
suit against vessel for damages to 
wharf see Admiralty § 122. 


22. The Cullen No. 32, 62 F.(2d) 
68 [aff and mod 45 F.(2d) 859 (aff 54 
S.Ct. 10)]; Robins Dry Dock & Repair 
Co. v. Navigazione Libera Triestina, 
S. A., 32 F. (2d) 209 [cert den 50.S:Ct. 
30, 280 U.S. 574, 74 L.Ed. 626]; Char- 
ente S. S. Co. v. U. S.; 12. F.(2d) 412; 
The West Point, 271 F. 502; Mononga- 
hela River Consol. Coal & Coke Co. 
v. River & Rail Storage Co., 210 F. 
611, 127 C.C.A. 247; The Mauch Chunk, 
139 BY Tate Lath Los as 182.683) C.CxAn 

, Ua Sev. L-Charies) ‘Go Dunn iCo.; 
124 F. 705; Maryland Casualty Co. v. 
Matson Nay..Comieil Bis427)) tieCal. 
610; Stearns v. Hooper, 20 P. 734, 78 
Cal. °341; Néw York Dock  €oy v. 
Schultz, 124 A. 318, 99 N.J.Law 336. 


23. The Merle, 2 Aspin. 402. 


24. See cases infra this section 
and § 78. 


25. Charente S. S. Co. v. U. S., 12 
F.(2d) 412. 


26. See Evidence 22 C.J. p 1. 
27. See cases infra this section. 
28. See Evidence §§ 13-24. 

29. See cases infra this note. 


[a] Applications of rule.—(i) In 
action for damages resulting when 
steamer, being moved from slip, 
struck dock gate, plaintiff had burden 
of proving negligence. Robins Dry 
Dock & Repair Co. v. Navigazione 
Libera Triestina, S. A., 32 F.(2d) 209 
[cert den 50 S.Ct. 30, 280 U.S. 574, 74 
L.Ed. 626]. (2) In action for dam- 
ages from collision of defendant’s 
steamer with dock warehouse of 
plaintiff’s assignor, plaintiff could 
only recover upon a sufficient show- 
ing of negligence. 
alty (Cov. MatsonmNay. Co... Lil P. 
427, 177 Cal. 610. 


30. The Cullen No. 32, 62 F.(2d) 
68 [aff and mod 45 F.(2d) 859, aff 54 
SiCt 07% 


[a] Capsizing of scow.—Owner of 
pier damaged when scow capsized in 
slip was held to have burden of es- 
tablishing damage was caused by neg- 


‘ligence, though aided by presumption. 


The Cullen No. 32, 62 F.(2d) 68 [aff 
and mod 45 F.(2d) 859, aff 54 S.Ct. 
10]. 


31. The Cullen No. 32, supra. 


Maryland Casu-|° 


Generally see Evidence §§ 25-88; 
Negligence §§ 738, 739. 

32. Generally see Evidence § 89 et 
seq. 

33. Robins Dry Dock & Repair Co. 
v. Navigazione Libera Triestina, S. 
A., 32 F.(2d) 209 [cert den 50 S-Ct. 
30, 280 U.S. 574, 74 L.Ed. 626]. 


34. Generally see Evidence 
1730-1806. 
25. New York Dock Co. v. Schultz, 


124 A. 318, 99 N.J.Law 336. 


[a] Negligent handling of leaky 
boat.—Evidence was held to show 
that bricks were so negligently re- 
moved in view of the leaky condition 
of defendant’s chartered vessel that 
she listed during the night, and over- 
turned in front of plaintiff’s wharf, 
thereby obstructing plaintiff in the 
lawful use of its property, and that 
the obstruction was maintained after 
repeated notice to defendants to re- 
move it. New York Dock Co. v. 
Schultz, 124 A. 318, 99 N.J.Law 336. 


36. The West Point, 271 F. 502. 


[a] Burning of wharf.—Where the 
owner of a wharf claimed damages 
for the burning of the wharf, evi- 
dence was held to show by preponder- 
ance thereof that the fire originated 
from sparks from a barge, by reason 
of the negligence of the servants of 
the owners of the barge; it being 
unnecessary for the claimant to ex- 
clude every other possible cause of 
the fire. The West Point, 271 F. 502. 


87. Stearns v. Hooper, 20 P. 734, 
78 Cal. 341; Lackawanna Steel Co. v. 
Pioneer S. S. Co., 182 N.Y.S. 980, 148 
App.Div. 465 [aff 124 N.Y.S. 833, 69° 
Mise. 104]. 

[a] Inevitable accident.—Evidence 
held to warrant a finding for defend- 
ants on the ground that the accident 
was inevitable in an action for dam- 
ages to a wharf caused by defend- 
ant’s schooner being blown against it 
by a violent gale. Stearns v. Hooper, 
20 P. 734, 78 Cal. 341. 


38. Robins Dry Dock & Repair Co. 
v. Navigazione Libera Triestina, S. 
A., 32 F.(2d) 209 [cert den 50 S.Ct. 
30, 280 U.S. 574, 74 L.Ed. 626]. 


[a] Failure to discover unlighted 
pier.—U. S. v. Charles G. Dunn Co.. 
124 F. 705. : 


[b] Scow capsizing in slip.—Own- 
er of pier damaged when unseaworthy 
scow capsized in slip was held not to 
have carried burden of proving negli- 
gence; hence scow and her owner 
were entitled to exoneration. The 
Cullen No. 32, 62 F.(2d) 68 [aff and 
mod 45 F.(2d) 859, aff 54 S.Ct. 10]. 
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Questions for jury.*®® 


Instructions.*? 


instruction given.*® 


*WHAT.! 


ever, what thing soever.? 


Phrases: 


may die possessed of,’* “what overplus remains, 
“what remains,”® and “what shall remain.”? 


All that, no matter what, or of 


WHATEVER.® 


[c] Damages sustained.—The sink- 
ing of a ferryboat in collision near 
the end of a pier, where she remained 
for some days before being raised, 
was held on the evidence not to have 
prevented the use of the pier, so as to 
entitle the owner to damages. The 
Mauch Chunk, 139 F. 747 [aff 154 F. 
L828 C.C.A. 276). 

39. Generally see Trial §§ 313-459. 

40. See Trial § 313. 

41. See cases infra this note. 

[a] Thus (1) an action to recover 
damages for injury to  plaintiff’s 
wharf at Memphis by defendant’s fleet 
of coal barges attempting to pass 
down the river in a fog was held prop- 
erly submitted to the jury. Mononga- 
hela River Consol. Coal & Coke Co. v. 


River & Rail Storage Co., 210 F. 611, 
127 C.C.A. 247. (2) Negligence was 
a question for the jury, where in 


mooring a steamer, the mooring line 
caught on and displaced a timber on 
plaintiff's dock, causing a _ hoisting 
machine to fall. Pittsburgh, etce., 
Dock Co. v. Detroit Transp. Co., 81 N. 
W. 269, 122 Mich. 445. 

42. Generally see Trial §§ 460-777. 


43. Pennsylvania Co. v. Dunham, 
Towing & Wrecking Co., 185 I1l.App. 
110. 

[a] Instruction not misleading.— 
In an action against a towing com- 
pany for injuries to a pier by a vessel 
which was being towed by defend- 
ant’s tugs, an oral charge was given 
to the jury that: ‘In the event that 
the proof shows that the accident oc- 
curred through the negligence alone 
of the defendant, then you will con- 
sider in your verdict the amount of 
the damages which have been proven 

' and should return your verdict 
in accordance with the truth.’ It 
was held that the use of the word 
“alone” and the word ‘truth’? were 
not misleading. Pennsylvania Co. v. 
Dunham Towing & Wrecking Co., 185 
Ill.App. 110. 


44. New Jersey Steamboat Co. v. 
New York, 15 N.E. 877, 109 N.Y. 621. 


{a] Mlustration.—A charge that it 
was an improper uSe of a pier to moor 
heavy boats ‘to the spiles was prop- 
erly refused, that being a question of 
fact and not of law. New Jersey 
Steamboat Co. v. New York, 15 N.E. 
S71, 109 N.Y. O20. 


45. New Jersey Steamboat Co. vy. 
New York, supra. 


Fact questions are ordina- 
rily for the jury,*® and a relevant issue, supported by 
some substantial testimony, should be submitted.*+ 


Instructions should not be mis- 
leading** and are properly refused where the terms 
involved present questions of fact, and not of law,** 
particularly where the subject was covered in an 


Used adjectively, equivalent to the 
sort or kind of which, the which, whatever, whatso- 


“What estate he shall leave,” “what I 


WHARVES—WHATEVER 


which.?° 
Phrases: 


ae essary,” 4 


of property 


46. 
p 699. 

47. The Ferguson, 167 F. 234. 

[a] Use cof another dock.—In com- 
puting the amount of damages recov- 
erable from a vessel for the negligent 
injury of a floating dry-dock, no al- 
lowance can be made for the loss of 
the use of the dock while being re- 
paired, where no actual loss resulted 
because all work which might have 
been done in such dock during that 
time was taken care of in another 
owned by libellant. The Ferguson, 
167 EF. 234. 

48. See statutory provisions. 


49. Butchers’ Slaughtering & 
Melting Ass’n v. City of Boston, 101 
N.E. 426, 214 Mass. 254, 

1. See also Whatever post; What- 
soever post. 

2. Webster New Int. D. 

“Whatever” post. 

“Whatsoever” post. 

“Which” post. 

8. Ide v. Ide, 5 Mass. 500, 504; 
McClellan vy. Larchar, 16 A. 269, 45 
N.J.Eq. 17, 23 (in a will). 

4 Barnes v. Patch, 8 Ves.Jr. 604, 
607, 82 Reprint 490 (in a will). 


5. Crooke v. De Vandes, 11 Ves.Jr. 
330, 332, 32 Reprint 1115. 


6 Wyman v. Woodbury, 33 N.Y.S. 
217, 220, 86 Hun 277; Crooke v. De 
Vandes, 11 Ves.Jr. 330, 382, 32 Re- 
print 1115 (both holding “residue” 
and “residuum” equivalents). 


iia) SHALtIS Weve NAD Dee 
(Mass.) 412, 416. 


[a] Creating power of disposition. 
—Rodenfels v. Schumann, 17 A. 688, 
45 N.J.Eq. 3838, 887; Naundorf v. 
Schumann, 2 A. 609, 41 N.J.Eq. 14, 15. 


8. See also What ante; Whatso- 
ever post. 

9. Webster D. [quot City of Rich- 
mond v. Sutherland, 77 S.E. 470, 472, 
114 Va. 688]. 


10. See Red Star Yeast & Products 
Coy V., Hague, 167 N.B S93; 0305. 25 
Ohio App. 100 (as definition of “what- 
soever’). 


11. City of Richmond v. Suther- 
land, 77 S.H. 470, 472, 114 Va. 688. 


Generally see Damages 17 C.J. 


Pick. 


12. Bilderback v. Boyce, 14 S.C. 
528, 541. 
[a] Not apt as execution of pow- 


[§ 78] D. Damages.*® 
made, in computing damages, for the loss of the use 
of a dock, where no actual loss resulted.*? 
a statute authorizing a suit for injury to 
property used as such,” only damages resulting 
from interference with the actual use of the wharf 
may be recovered.*® 


“whatever remains,’18 


‘ j oe 


[§§ 77-78 


No allowance ean _ be 


Under 
“wharf 


any kind soever that it may be;® anything soever 


“Of whatever nature,”!! “whatever and 
wherever,”!? “whatever cause,”!% “whatever is nec- 
“whatever is usual or appropriate,’’® 
“whatever may remain of said estate,’!° “whatever 


. she may have received,”1" 
“whatever remains of mon- 


er.—In holding that a residuary de- 
vise of “all the rest and residue of 
my estate, whatever and wherever” 

without specific mention of the power + 
of appointment in the testator or 
certain hotel property over which he 
had been given power of appointment, 

is not a valid exercise of the power 

especially where the testator had 
other real estate of his own, the court 
said: ‘‘The words in the residuary 
clause are very comprehensive ‘what- 
ever and wherever,’ but they do not 
reach to the hotel, for the reason that 
they refer, in terms to the testator’s 


‘estate.’’”’ Bilderback v. Boyce, 14 S. 
C. 528, 541. 
13. Smith v. New York Cent. R. 


€o, 429 Barbu (NY) 827 133: 


[a] In contract limiting carrier’s 
liability. In construing an agreement 
that “persons riding free, to take 
charge of the [live] stock, do so at 
their own risk of personal injury from 
whatever cause,’ the language, al- 
though very broad and comprehen- 
sive, held not to comprehend injuries 
arising from the carrier’s gross neg- 


ligence or want of ordinary care. 
Smith v. New York Cent. R. Co., 29 
Barb. (N.Y.) 132, 138. 

14, United Drug Co. v. Gram- 


ling-Belcher Drug Co., 112 So. 357, 216 
Ala. 79, 80. 


[a] “Whatever is usual or appro- 
priate’ equivalent.—United Drug Co. 
v. Gramling-Belcher Drug Co., 112 So. 
357, 216 Ala. 79, 80. 


15. United Drug Co. v. Gramling- 
Belcher Drug Co., supra. 


16. Loud v. Poland, 136 A. 119, 120, 
126 Me. 45. See Young Vv. Hillier, 67 
A. 5671, 103 Me. 17%, 20, 125 Am Sire 
283 (using plural “estates’’). 


fa] As adding power of sale to life 
estate.—Young v. Hillier, 67 A. 571, 
103 Me. 17, 20, 125 Am.S.R. 283 [quot 
Loud v. Poland, 136 A. 119, 120, 126 
Me. 45]. 


17. Vincent v. Rix, 228 N-Y.S: 364; 
221 App.Div. 209, 210. 


18. Young v. Hillier, 67 A. 571, 103 
Me. 17, 20, 125 Am.S.R. 283. 


[a] As applicable only consumable 
personalty.—Green v. Hewitt, 97 Ill. 
113, 117, 37 Am.R._102. 


{[b] As implying power of sale in 
connection with life estate.—Loud v. 
Poland, 136 A. 119, 120, 126 Me. 45. 


*By CARLOS M. SANDOVAL (What-Wherever inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a See Rade ii 
- fs > 
4 ; 


ey,”1° “whatever shall remain,”2° “whatever was 
right,”?? and “whatever would be coming to him.”?? 


An indefinite relative, which 
has a very broad and comprehensive?‘ or a dis- 
tinct,?®> meaning; and it is often defined as, all that, 
no matter what, or anything soever which;?® any- 
thing that may be or one thing or another.27 


WHATSOEVER.?? 


Phrases: 


derived,”?° 


WHEAT.*® 


19. Dowson v. Gaskoin, 2 Keen 14, 
18, 48 Reprint 533. 

[a] As referring to general residu- 
ary personalty of testatrix.—Dowson 
v. Gaskoin, 2 Keen 14, 18, 48 Reprint 
533. 

20. McGuire v. Gallagher, 59 A. 
445, 99 Me. 334, 337; Harris v. Knapp, 
21 Pick. (Mass.) 412, 416. 

21. Roberts v. Hass, 276 S.W. 603, 
169 Ark. ‘774, 775. 

[a] Held not too indefinite as con- 
sideration.—Where plaintiff agreed to 
pay defendant ‘whatever was right” 
for the rental of defendant’s boiler 
and engine, such agreement held suf- 
ficiently definite to constitute a con- 
sideration for such rental contract. 
Roberts v. Hass, 276 S.W. 603, 169 
Ark. 774, 776. 

{b] Tantamount to 
price.’—Roberts v. Hass, 
603, 169 Ark. 774, 775. 

22. Aultman & Co. v. Fletcher, 18 
So. 215, 110 Ala. 452, 458. 

[a] As amount due.—In constru- 
ing an agreement to credit one with 
“whatever would be coming to him 


“reasonable 
276 S.W. 


for the sawing he should do,” the 
court said: “The words ‘whatever 
would be coming to him’ [means] 


simply the amount that would be due.” 
Aultman & Co. v. Fletcher, 18 So. 
215, 110 Ala. 452, 458. 


23. See also What ante; Whatever 
ante. 
24 Schuck v. Shook, 10 N.Y.S. 935, 


936, 24 Abb.N.Cas. 463; Red Star Yeast 
& Products Co. v. Hague, 157 N.E. 393, 
395, 25 Ohio App. 100. 


[a] “Sufficiently broad to cover 
both real and personal, property; any 
thing, in fact, in the way of property.” 
Schuck v. Shook, 10 N.Y.S. 935, 936, 
24 Abb.N.Cas. 463. 


25. Red Star Yeast & Products Co. 
v. Hague, 157 N.E. 3938, 395, 25 Ohio 
App. 100. See Buchanan & Smock 
Lumber Co. v. East Jersey Coast Wa- 
ter Co., 59 A. 31, 71 N.J.Law 350, 352 
(“the use of the word ‘whatsoever’ [in 
an agreement to limit liability] is 
significant’). But see Stephani v. 
Catholic Bishop of Chicago, 2 I1l.App. 
249, 254; Decorah v. Kesselmeier, 45 
Iowa 166, 167 (where the word as 
used in a bond was discarded as hav- 
ing no meaning). 


[a] Will not add to meaning of 
words.—Where a leaSe required the 
lessee to pay all assessments what- 
soever levied or charged on the leased 
property, the word “whatsoever” held 
not to affect the signification of the 
word “assessments,” so as to increase 
its meaning to include general taxes 
not ordinarily within the meaning of 
such word. Stephani v. Chicago Cath- 
olic Bishop, 2 Ill.App. 249, 254. 


26. Red Star Yeast & Products Co. 
v. Hague, 157 N.E. 393, 395, 25 Ohio 
App. 100. 


“All assessments whatsoever levied,’”?8 
“any cause whatsoever,”?® “from whatsoever source 
“whatsoever cause,’’?? 
may die possessed of,’’?? “whatsoever remains of the 
same,”** and “whatsoever what may be left.”34 — 


Phrases in which term as a noun is 


WHATEVER—WHEEL 


frost.” 37 


sition Act,”® 


“whatsoever I 
nance.” 


27. Webster D. [quot Schuck v. 
Shook, 10 N.Y.S. 935, 936, 24 Abb.N. 
Cas. 463]. 


28. Stephani v. Catholic Bishop of 
Chicago, 2 Ill.App. 249, 252. 


29. Buchanan & Smock Lumber Co. 
v. East Jersey Coast Water Co., 59 
AY ole Ti Neaws o50n ope 

{a] As including all possible caus- 
es.—In holding that a rule of a water 
company, reserving the right to shut 
off the water supply and exempting it 
from liability ‘‘for a deficiency or fail- 
ure in the supply, whether occasioned 
by shutting off water to make repairs 
or connections, or for any cause what- 
soever,’ precluded recovery for loss 
by fire sustained by plaintiff due to 
the water company’s negligence in 
failing to supply water for extin- 
guishing the fire, the court said: “The 
use of the word ‘whatsoever’ is sig- 
nificant. If that word had not been 
present, it might well be considered 
that the parties intended that the de- 
fendant should be relieved from re- 
sponsibility only when the failure of 
water was due to some cause Similar 
to those specifically mentioned. But 
‘any cause whatsoever’ embraces 
every possikle cause; not only those 
arising out of the exigencies of the 
defendant’s business, but those re- 
sulting solely from the defendant’s 
negligence.” Buchanan & Smock 
Lumber Co. v. East Jersey Coast Wa- 
ter Co..759 A] 31, Tl N-J. Law, 350, 352. 


30. Vincent v. Rix, 223 N.Y.S. 364, 
221 App.Div. 209, 211. 


31. Red Star Yeast & Products Co. 
v. Hague, 157 N.E. 393, 395, 25 Ohio 
App. 100. 

[a] “Whatsoever cause means any 
cause, and any cause means a cause 
that is involuntary as well as one that 
is voluntary.” Red Star Yeast & 
Products Co. v. Hague, 157 N.E. 393, 
895, 25 Ohio App. 100. 

$2. Schuck vy. Shook, 10 N.Y.S. 935, 
936, 24 Abb.N.Cas. 4638. 

33. Smith v. Teel, 276 P. 850, 35 
Ariz. 274, 280. ’ 

34. Behrens v. Baumann, 66 S.E. 
5, 6, 66 W.Va. 56, 27 L.R.A.N.S. 1092 
(as not by implication giving right 
of consumption and disposition). 

35. See also Grain 28 C.J. p 758 
text and note 65. 


In tariff schedules see Customs Du- 
ties § 36 text and note 94. 


36. See Grain 28 C.J. p 758 note 
65 [a]. 

37. See Customs Duties § 36 note 
94 [a] (1) (how dutiable). 


88. Bayersdorfer & Co. v. U. S., 122 
Hv96S; 969: 


[a] As included within “Free List.” 
—‘‘Bleached wheat stems” or “wheat 
heads” held entitled to admission free 
of duty, under the Tariff Act, includ- 
ing textile grasses or fibrous vege- 
table substances not dressed or manu- 


Wheeled vehicle.°? 
sense, may include a street car,°*? although in a par- 


[68 C.J.] 248 


used: “Grain of wheat,”** and “wheat injured by 
Phrases in which term is used as an ad- 
jective: “Bleached wheat stems,’?® “Wheat Acqui- 
“Wheat Harvest Act,’’*° 
heads,”4! “Wheat Marketing Act,”4? “wheat mid- 


“wheat 


dlings,’’*? “wheat note,”4* “wheat pool scheme,’’*® 
“wheat sealpings, screenings,”’*® and ‘wheat 
oiegay 0 

WHEEL.*® Phrases: “ ‘Buggy’ the wheels,”*? 


“wheeled or rolling chairs,”°° and “wheel tax ordi- 


A term which, in its general 


factured in any manner. Bayersdor- 
fer & Co. v0 Us Si) 122) He 068,09 Oo: 
39. Gelling v. Crespin, 23 Austr. 
C.L.R. 443, 448, 450; Delaney v. Great 
Western Milling Co., Lid., 22 Austr. 
G.L.R. 150, 158, 160; R. S. Howard & 
Sons, Ltd. v. Brunton, 21 Austr.C.L.R. 
366, 370, 371; Commonwealth vy. State 
of New South Wales, 20 Austr.C.L.R. 
54, 65, 67 (all construing the New 
South Wales war-time statute). 


40. Smith v. William Charlick, Ltd., 
34 Austr.C.L.R. 38, 46; Welden  v. 
Smith} /34 *Arstr, Cat Ria? 9582 eomonth 
v. Welden, 30 Austr.C.L.R. 585, 596 
(all construing the Australian war- 
time statute enabling the government 
to acquire and market wheat). 


41. Bayersdorfer & Co. v. U. S., 122 
FE’. 968, 969. 

As included within “Free List” see 
supra note 38 [a]. 

42. Australian Workers’ Union v. 
Adelaide Milling Co., Ltd, 26 Austr. 
C.L.R. 460, 465; Crown v. Drage, 25 
Austr.C.L.R. 490, 492. 


_ 43. See Middling 40 C.J. p 657 note 
9 pads ; 

44. Ankeny v. Clark, 20 P. 583, 1 
Wash. 549, 551. 


[a] Contents ard form.—Ankeny 
Vv. Clark, 20.P5 583, 1 Wash. 549, 5522 


45. Whitfeld v. De Lauret & Co., 
Ltd; 29 Austri@iL.BR. wa, Te Joseph 
v. Colonial Treasurer of New South 
Wales, 25 Austr.Cil.R. 32, 339. 


46. Williamson y. U. S., 8 Cust.A. 
277, 278 (said to be the residue after 
screening from wheat as it comes 
from the thrasher all the merchant- 
able wheat—a commodity composed 
of buckwheat, rapeseed, mustard seed, 
flaxseed, dust, dirt, and _ shriveled, 
broken, and spoiled wheat kernels). 
oe U. S. v. W. P. Devereux Co., 135 F. 


47. Blockey v. Federal Comr. 
Taxation, 31 Austr.C.L.R. 508, 507. 


48. See also Bicycle 7 C.J. p 1151; 
Disk ss C.d puso 


ate wheel or box see Juries §§ 220— 


of 


_ Wheel as gambling device see Gam- 
ing § 101; Lotteries § 21. 


Wheel scraper see Negligence § 176 
text and note 77. 


49. See Buggy 9 C.J. p 682 note 
Slehails 
50. Stevenson v. U. S. Express Co., 


ee 275, 221 Pa. 59, 61, 128 Am.S.R. 


51. City of Lincolm v. Gerard, 160 
N.E. 839, 329 Ill. 501, 508. 


52. “Wehicle”’ 66 C.J. p 426. 


53. See Monongahela Bridge Co. v. 
Pittsburshy &2Bw Py Ra Con) Se Aweaccs 
114 Pa. 478, 488. 


“Street car” 60 C.J. p 139. 


244 [68 C.J.] 


ticular connection it may not do so.°4 


WHEELWRIGHT. A man whose occupation is 
to make or repair wheels and wheeled vehicles.*° 


“Blacksmiths and wheelwrights.”>°® 


[§ 1] A. In Ordinary Time Sense. 
An adverb of time,°® variously defined as meaning 
at, or during, the time that;°° 
that time;®! at the time;°? at the time it is;°? at 
the time that;®* at what time;*®® at which time;°* 
The word does not necessarily 


Phrase: 
WHEN.** 


as soon as;5 


the moment that.®7 


54. Monongahela Bridge Co. v. 
Pittsburgh & B. P. R. Co., 8 A. 233, 114 
Pa. 478, 483. 


55. Webster D. [quot Shelton v. 
Little Rock Auto Co., 146 S.W. 129, 
130, 108 Ark. 142]. See Weber Im- 
plement & Automobile Co. v. Pearson, 
200 S.W. 2738, 274, 182 Ark. 101, L.R.A. 
1918D 327. 

[a] Automobile repairer held 
“wheelwright.”—Within Kirby Dig. 
§§ 5013-5016, giving a wheelwright a 
lien on wagons for labor and ma- 
terials in repairing wagons, etc., one 
who maintains a garage and who re- 
pairs an automobile placed therein 
held to be a “wheelwright,” entitled 
to a lien for labor and materials fur- 
nished. Shelton vy. Little Rock Auto 
Co., 146 S.W. 129, 130, 103 Ark. 142. 


“wheel” ante. 
“Wheeled vehicle’ ante. 


56. Weber Implement & Automo- 
bile Co. v. Pearson, 200 S.W. 273, 274, 
132 Ark. 101, L.R.A.1918D 327; Shel- 
ton v. Little Rock Auto Co., 146 S.W. 
129, 103 Ark. 142. 


57. See also Then 62 C.J. p 891; 
Whenever post; Whensoever post; 
Whereupon post. 

58. Bell v. Hogan, 1 Stew. (Ala.) 
536, 541; Williamson vy. Williamson, 
18 B.Mon. (Ky.) 329, 375 [quot Wil- 
liams v. Williams, 16 S.W. 361, 91 Ky. 
547, 555, 13 Ky.L. 293]; Riley v. Kirk, 
253 S.W. 50, 52, 213 Mo.App. 381; Con- 
nelly v. O’Brien, 60 N.E. 20, 166 N.Y. 
406, 408; Ackerman y. Ackerman, 71 
IND Yo S81 S05 USL, 263 Anpabiv.- “37.05 
Moore v. Lyons, 25 Wend. (N.Y.) 119, 


144; Minnig v. Batdorff, 5 Pa. 503, 
506; Frame v. Stewart, 5 Watts (Pa.) 
433, 436; Boraston’s Case, 3 Coke 19a, 


21a, 76 Reprint 668. See State v. Pat- 
terson, 129 S.W. 888, 891, 229 Mo. 373; 
City of St. Louis v. Withaus, 3 S.W. 
395, 397, 90 Mo. 646; In re Birdsall’s 
Estate, 49 N.Y.S. 450, 463, 22 Misc. 
180, 2 Gibb.Surr. 2938. 


59. Century D. [quot Pittsburgh, 
LION Oe ts durh RX. COsn Vat BUrLOn, GS-7 
N-E: 150, 38 N.E. 594, 139 Ind. 357, 
381 (also cit Webster Int. D.)]; Aber- 
crombie v. Stoddard, 228 P. 232, 2338, 
39 Idaho 146. 

60. Webster D. [quot Abercrombie 
v. Stoddard, supra]. 

“At” as preposition of time see At 
§§ 8-10. 

“During” 19 C.J. p 838. 

61. Bouvier L. D. [quot State v. 
Donahoe, 63 A. 643, 21 Del. 278, 286]; 
U. S. v. Willings, 4 Cranch (U.S.) 48, 
54, 2 L.Ed. 546. 

“That” 62 C.J. p 833. 

“Time” see Time § 1. 

62. Bouvier L. D. [quot State v. 
Donahoe, 63 A. 643, 21 Del. 278, 286]; 
Grimball v. Marshall, 11 Miss. 359, 364 
(but holding it not so used in instant 
case); State v. Missouri Workmen’s 
Compensation Commission, 2 S.W. 


WHEEL—WHEN 


at 


estates.78 


(2d) 796, 802, 318 Mo. 1004; Behnke v. 
Rathsam, (Mo.App.) 251 S.W. 391, 392; 
Strawick v. Munhall, 21 A. 151, 139 
Pa. 163, 168. 

[a] As implying contemporaneous 
action.—In a contract for the sale of 
land, obligating the vendee to give 
his note for a certain sum when the 
deed is delivered, the word held not 
to be construed as requiring the de- 
livery of the deed before execution of 
the note, but the two acts are con- 
temporaneous. Ware v. Lippincott, 
(N.J.Ch.) 10 A. 404, 405. 


63. Commonwealth v. Cohen, 146 
N.E. 228, 229, 250 Mass. 570. 

[a] One of many meanings.—In 
construing the word as used in a stat- 
ute (Mass. St. [1908] c 329 § 1 [now 
Gen. L. c 278 § 30]), prohibiting the 
sale of calves weighing less than 
forty pounds ‘*twhen dressed,” the 
court said: “The word ‘when’ has 
many meanings [cit Cyc]. Here it 
means ‘at the time it is.’’? Common- 
wealth v. Cohen, 146 N.E. 228, 229, 250 
Mass. 570. 

64. Webster D. [quot St. Louis v. 
Withaus, 3 S.W. 395, 397, 90 Mo. 646 
(quot State v. Patterson, 129 S.W. 888, 
891, 229 Mo. 373)]. 


65. Webster D. [quot Abercrombie 
v. Stoddard, 228 P. 232, 233, 39 Idaho 
146]; Williamson v. Williamson, 18 
B.Mon. (Ky.) 329, 378. 

“What” ante. 


66. Bouvier L. D. [quot Williams 
v. Washington L. Ins. Co., 31 Iowa 
541, 544]; Century D. [quot Pitts- 
burch, CC) CGC. & St. ee RV Cosv. Burton; 
37 NoEe 150, 38 N.E. 594, 139! Ind. 357, 
381]; Grimball v. Marshall, 11 Miss. 
359, 364 (but holding it not so used in 
instant case). 


“Which” post. 


67. Webster D. [quot Abercrombie 
y. Stadaare, 228 P. 232, 233, 39 Idaho 
IE 


“Moment” 40 C.J. p 1488. 


68 Pulliam v. Aler, 15 Gratt. (56 
Va.) 54, 59. 


69. Pulliam vy. Aler, 15 Gratt. (56 
Va.) 54, 59 [cit Goodwyn v. Myers, 
16 Gratt. (57 Va.) 336, 351]. See Hen- 
ing v. Nelson, 20 Ga. 583, 584; In re 
Birdsall’s Estate, 49 N.Y.S. 450, 468, 
22 Misc. 180, 2 Gibb.Surr. 293. 

70. Webster D. [quot Abercrombie 
v. Stoddard, 228 P. 232, 233, 39 Idaho 
146; City of Quanah v. White, 28 S. 
W. 1065, 88 Tex. 14, 19]. 

“After” 2 C.J. p 395. 

71. Pulliam y. Aler, 15 Gratt. (56 
Va.) 54, 60. 

“afterwards” 2 C.J. p 399. 

a weirs Vv. Peck, 21N. By L805 1h 
Nee 229. 

73. ie D. [quot Abercrombie 
v. Stoddard, 228 P. 232, 283, 39 Idaho 
146]. 


74. Abercrombie v. Stoddard, 228 


refer to the instant of time spoken of ;°* it frequent- 
ly is used in a relative, instead of an absolute, sense, 
referring not to the present, but to a different 
time,®® as, after the time that,’° afterwards,’! at a 
time after,’? at or just after,’* immediately after,’* 
or just after the moment;**> and it may even refer to 
future events,’® although not to those of an unlimit- 
ed future;*? and it is a word frequently used in de- 
termining the time of the enjoyment or vesting of 
According to the context in which the 
word is used, it may be synonymous with, or equiy- 


P. 232, 233, 89 Idaho 146. 
“Immediately” 31 C.J. p 247. 


75. Century D. [quot Pittsburgh, 
GC. & St. Li. Re Conv: Burton, (37eNeis 
150, 88 N.E. 594, 139 Ind. 357, 381]. 


76. In re Birdsall’s Estate, 49 N.Y. 
S. 450, 463, 22 Misc. 180, 2 Gibb.Surr. 
293; State-w. Jorgenson, 142 N.W. 450, 
25 N.D. 539, 570, 49 L.R.A.N.S. 67. 


77. Ziegler v. Chapin, 27 N.E. 471, 
473, 126 N.Y. 342 (‘‘with all due regard 
to the potency of the adverb, we must 
not fail to observe that it is ‘when’* 
and not ‘whenever.’ It respects a 
point of time in the progress of a sin- 
gle negotiation, and not in the events 
of an unlimited future. 1 2 ES: 
understood, the adverb ‘when’ has its 
due allowance of force and meaning, 
and is neither superfluous nor -inde- 
pendent of its surroundings”). 

78. Heberton v. McClain, 135 F. 
226, 227; Colt v: Hubbard, 33 Conn 
281, 286; Illinois: Land & LL: Corsve 
Bonner, 75 Ill. 315, 325; Williams v. 
Williams, 16 S.W. 361, 91 Ky. 547, 555, 
13 Ky.L. 293; Williamson v. William- 
son, 18 B.Mon. (Ky.) 329, 375; Rob- 
erts’ Ex’rs v. Brinker, 4 Dana (Ky.) 
S058 ILS. Middleton’s’ Heirs v. Mid- 
dleton’s Devisees, 43 S.W. 677, 19 Ky. 
L. 1232; Riley v. Kirk, 253 S.W. 50, 
52, 213 Mo.App. 381; Muller vy. Cox, 
130 A. 811, 813, 98 N.J.Eq. 188; Fisher 
v. Johnson, 38 N.J.Eq. 46, 47; Gifford 
v. Thorn, 9, N.J.Eq. 702, 729, 781; Con- 
nelly v. O’Brien, 60 N.E. 20, 166 N.Y. 
406, 408; Hersee v. Simpson, 48 N.E. 
890, 154 N.Y. 496, 500; In re Me- 
Cready’s Will, 259 N.Y.S. 512, 524, 236 
App.Div. 390; In re Briglin’s ‘Will, 203 
N.Y.S. 646, 647, 208 App.Div. 511; 
Trowbridge V3 Coss, 110 N.Y.S. 1108, 
1111, 126 App.Div. 679; Davidson v. 
Jones, 98 N.Y.S. 265, 266, 112 App.Div. 


254; ‘Ackerman v. Ackerman, Td INAS 
Ss. 780, 781, 63 App.Div. 370; Haug v. 
Schumacher, 64 N.Y.S. 310, 313,° 50 


App. Div. 562; Canfield v. Fallon, 57 
NoY.S. 1495 154, 43 App.Div. 561, 26 
Misc. 345; Moore v. Lyons, 25 Wend. 
(N.Y.) 119, 144; Sims v. Smith, 59 N. 
CG. 847, 349; Giles v. Franks, 17 N.C. 
521, 522; Weng v. Weng, 27 Ohio NES 
N.S. 403, 405; Womrath v. McCor- 
mick, 51 Pa. 504, 507; Letchworth’s. 
Appeal, 30, Par L75)01793 Minnis iye 
Batdorff, 5 Pa. 503, 506; Frame vy. 
Stewart, 5 Watts (Pa.) 438, 436; Ker-- 
lin’s Lessee v. Bull, 1 Dall. (Pa.) 175,. 
Ty edt pak Oes Sis In re Bechtel’s Hs- 
tate, 85 Pa.Super. 14, 17; Sellers’ Ex’r 
v. Reed, 13 S.E. 154, 88 Va. 30%, Stas 
Major’s Ex’r v. Major’s Adm’r, 32: 
Gratt. (73 Va.) 819, 825; In re Turney, 
[1899] 2 Ch. 739, 746; Shrimpton vy. 
Shrimpton, 31 Beav. 425, 427, 54 Re- 
print 1203; May v. Wood, 3 Bro.Ch. 
471, 474, 29 Reprint 649; Boraston’s: 
Case, 3 Coke 19a, 21b, 76 ‘Reprint 668; 
Lane v. Goudge, 9 Ves. Jr. 225, 230, 32: 
Reprint 589; Branstrom vy. Wilkinson,. 
7 Ves.Jr. 421, 422, 32 Reprint 171. 
See also Estates §§ 130 et seq., 249-— 
261; Wills [40 Cyc 1499-1507, 1589— 
1602, 1648-1683]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


alent to, “upon,”7® “apon which,’®° or “whenev- 
but “when” has been distinguished from 
“whenever,”®? “while,”8? and “who.”84 


ernie 


Phrases: 


“when any such person .. . 


79. Illinois Land & L. Co. v. Bon- 
ner, 75) T1ls_315, 325. 

[a] “UWpon” substantially synony- 
mous.—‘ ‘When’ and ‘upon’ referring 
to the time of performing an act, are 
substantially synonymous.” Wom- 
rath v. McCormick, 51 Pa. 504, 507 [cit 
Adams vy. Williams, 2 Watts & S. (Pa.) 
227, 228, and quot In re Bechtel’s Es- 
tate, 85 Pa.Super. 14, 17]. 

“Upon” see On or Upon 46 C.J. p 
1095. 

80. Pulliam v. Aler, 15 Gratt. (56 
Va.) 54, 59. 

81. Cooper’s Estate, 23 A. 456, 147 
Pa. 322, 325; Womrath v. McCormick, 
51 Pa. 504, 507 [cit In re Bechiel’s Es- 
tate, 85 Pa.Super. 14, 17]; Cooper’s 
Estate, 9 Pa.Co. 641, 643; Pulliam v. 
Aler, 15 Gratt. (56 Va.) 54, 59. See 
Manderson vy. Lukens, 23 Pa. 31, 33, 
62 Am.D. 312. 


“ Wwhenever”’ 
; $2. Ziegler v. Chapin, 27 N.E. 471, 
T260N>Y.- 342; 352. 
“Whenever” post. 
83. St. Louis v. Withaus, 3 S.W. 
395, 397, 90 Mo. 646. 


“While” post. 


post. 


84. In re Turney, [1899] 2 Ch. 739, 
746. 

“Who” post. 

85. Ware v. Lippincott, (N.J.Ch.) 


10 A. 404, 405. 

86. Doughty v. Funk, 84 P. 484, 
486, 15 Okl. 643, 4 L.R.A.N.S. 1029. 

[a] Construed as “when jurisdic- 
tion exists,” etc.—‘‘ ‘When a cause of 
action has arisen’ should be construed 
as meaning ‘when jurisdiction exists 
in the courts of the state to adjudicate 
upon the particular cause of action if 


invoked.’”” Doughty v. Funk, 84 P. 
484, 486, 15 Okl. 643, 4 L.R.A.N.S. 
1029. 


87. Tillery v. Town of McLean, 
(Tex.Civ.App.) 46 S.W.(2d) 1028, 1030. 


88. Ziegler v. Chapin, 27 N.E. 471, 
472, 126 N.Y. 342. 

[a] Phrase held not unlimited as 
to time.—Ziegler v. Chapin, 27 N.H. 
471, 478, 126 N.Y. 342. 


89. Edenfield v. Edenfield, 62 S.E. 
980, 181 Ga. 571, 573. 


90. In re Citizens’ Exchange Bank 
of Denmark, 139 S.E. 135, 140 S.C. 471, 
486. 


v. Patterson, 129 S.W. 


91. State 
373 (construing 


888, 889, 229 Mo. 
@onst. art LVias 3): 

92. State v. Patterson, 129 S.W. 
888, 891, 229 Mo. 38738 (construing 
Const. art IV § 6). 

93. In re Birdsall’s Estate, 
Y.S. 450, 468, 22 Mise. 180, 2 
Surr. 293. 

94, City of Quanah v. White, 28 S. 
W. 1065, 88 Tex. 14, 19. 


49 N. 
Gibb. 


“To be delivered when paid for,’’®® 
“when a cause of action has arisen,”’* “when a city 
government has ordered any existing rate reduc- 
ed,”’* “when and at such price as may be agreed 
upon,”*’ “when an estate is to be kept together,’”®® 
“when any corporation shall be dissolved in any 
manner whatever,”®° “when any county shall be en- 
titled to more than one representative,”®! “when any 
county shall be entitled to more than one senator,’’®” 
becomes beneficial- 


‘WHEN 


[a] “After any city or town shall 
reincorporate”’ held equivalent.—City 
of Quanah v. White, 28 S.W. 1065, 88 
Mone a4 aiOs 


$5. State v. Jorgenson, 142 N.W. 
oo 25 ENEDavo39, bag 49 LuSR LAIN: S, 


96. Zimmermann vy. Timmermann, 
86 N.E. 540, 193 N.Y. 486, 492. 


{a] In financial parlance.—Where 
a scheme for the consolidation of cer- 
tain traction lines contemplated the 
issuance of twenty million dollars 
bonds to be delivered to B. & Co., 
who were entitled to offer them for 
sale prior to Febr. 1, 1903, at not less 
than ninety per cent of their face 
value, with accrued interest; and 
where, on or before June 16, 1902, 
three million five hundred thousand 
dollars of the bonds were duly certi- 
fied and delivered according to di- 
rections from B. & Co. to a syndicate 
by which large amounts of them 
were sold on the San Francisco mar- 
ket; and defendants on March 17, 
1902, contracted to sell plaintiffs one 
hundred of the bonds at eighty nine 
and interest payable and deliverable 
“when, as and if issued,’ etc, the 
words, ‘when, as and if issued,” held 
not to relate only to the total issue 
of bonds contemplated by the scheme, 
but to mean that the contract should 
mature and delivery be due when 
such a reasonable amount of the 
bonds had been issued as would en- 
able defendants with due diligence to 
procure the bonds and make delivery. 
Zimmermann v. Timmermann, 86 N. 
BE. 540, 541, 193 N.Y. 486. 


97. City of St. Louis v. 
3 S.W. 395, 397, 90 Mo. 646. 


[a] As not meaning “ ‘while’ as- 
sembled.”—City of St. Louis v. Wit- 
haus, 3 S.W. 395, 397, 90 Mo. 646. 


98. Samuels v. Larrimore, 104 P. 
1001, 11 Cal.App. 337, 3389. 


[a] As implying reasonable time. 
—In construing the text phrase and 
similar expressions, as used in con- 
nection with the repayment of money 
which has been advanced, the court 
said: ‘When a friend advances mon- 
ey to another and uses such expres- 
sions, he does not intend to give the 
money; he expects the party to act 
honorably, and not to repudiate the 
debt, but to repay it within a reason- 
able time,’ Samuels v. Larrimore, 
104 P. 1001, 11 Cal.App. 337, 339. 

99. Liondale Mercantile Co. y. Ger- 
ber, 188 N.Y.S. 825, 881, 197 App.Div. 
345 (in sales contract). 

1. Avery v. Vail, 55 Ill.App. 657, 
658. 

2. Samuels v. Larrimore, 
1001, 11 Cal.App. 337, 339. 

[a] As implying within reasona- 
ble time.—When money is advanced 
on an understanding that it will be 
repaid ‘“‘when convenient,” or the 


Withaus, 


104s 
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ly entitled,”®? “when any town or city shall reincor- 
porate,”®+ “when appointed to fill a vacancy, 
“when, as and if issued,”®® “when assembled,”®* 
“when business picked up,”?§ 
“when canceled,”! “when convenient,”? “when deal 
is closed,’”’® “when delivered he is to give his note,”* 
“when dressed,”> “when due,’® “when each child 
shall reach that age,”? “when got in,”’ “when he at- 
tains the age of twenty-one years,”® “when he had 
passed the ear,’’?° 
hood,’’!1 “when he shall sell the place he lives in,”?? 
“when if such appointment is not confirmed,”?? 
“when if such appointment shall not have been con- 


95 


“when called for,”®® 


“when he shall arrive at man- 


like, “the courts as a general thing 
hold that the payment should be made 
within a reasonable time.” Samuels 
Vo Warrimore, 104. By 10015 tis Cal, 
App. 837, 309s 

3.. Lincoln Realty Co. v. Garden 
City Land & Immigration Co., 143 N. 


W. 230, 231, 94 Neb. 346, Ann.Cas. 
1914D 392. 

4. Ware v. Lippincott, (N.J.Ch.) 
10 A. 404. 

[a] As importing both acts are to 


be contemporaneous.—Ware v. Lip- 
pincott, (N.J.Ch.) 10 A. 404, 405. 


5. Commonwealth y. Cohen, 146 N. 
EB. 228, 229, 250 Mass. 570. 
[a] As time of slaughtering.—A 


statute (Gen. L. c 94 § 138), prohibit- 
ing the sale of any calf weighing less 
than forty pounds ‘‘when dressed,” 
held by use of quoted phrase to fix 
the time of slaughter and dressing 
for determining weight, rather than 
to state a condition. Commonwealth 
a Nes 146 N.E. 228, 229, 250 Mass. 


6. Williams v. Washington L. Ins. 
Co., 31 Iowa 541, 543. 

7. Central Trust Co. of New York 
Me Egleston, 77 N.E. 989, 185 N.Y. 23, 
0. 


8. Wood v. Penoyre, 13 Ves.Jr. 325, 
336, 33 Reprint 316. 


tee Minnig v. Batdorff, 5 Pa. 508, 


10. ‘Pittsburgh, Cy Cs Sestak 
Co. v. Burton, 37 N:B. 150, 38 =N- Ey 
594, 139° Ind. 357, 384: 


11. Williams v. Williams, 16 S.W. 
361, 91 Ky. 547, 554, 18 Ky.L. 293. 


12. Crooker v. Holmes, 65 Me. 195, 
197, 20 Am.R. 687; Noland yv. Bull, 
33 P. 983, 24 Or. 479, 484. 


[a] As marking time and not set- 
ting out condition.—In holding that 
a promise to pay when the prom- 
isor should sell the place he lived on 
was absolute, and that he could not 
avoid liability by putting it out of 
his power to perform, the court said: 
“The maker of the note promises to 
pay when he shall sell the place he 
lives on in Oxford, Maine. The debt 
is due ‘in presenti.’ Its payment is 
postponed to a future time, but the 
debt none the less exists. The debt 
is absolute, the time of its payment 
indefinite.’”’ Crooker v. ‘Holmes, 65 
Me. 195,199, 20 Am-:R.>687 “Feit; De 
Wolfe v. French, 51 Me. 420, 421, and 
quot Noland v. Bull, 33 P. 983, 24 Or. 
479, 484]. 


13. State v. Jorgenson, 142 N.W. 
aot 25 N.D. 589, 570, 49 L.RVA.N.S. 


[a] “When if such appointment 
shall not have been confirmed” con. 
trasted.—State v. Jorgenson, 142 N. 
is 450, 25 N.D. 539, 570, 49 L.R.A.N.S. 
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firmed,’’!* “when I shall move into it myself,’’® 
“when it is approved by a majority of the votes cast 


thereon,’’!® “when judgment is confessed,”?’? “when 
jurisdiction exists when laid ou whe 
j dict ts,”18 “when laid t,  aoee when 


manufactured,”?° “when not in contravention of 
state or local law,’’?! “when paid for,”?? “when re- 
ceived,’?* “when recovered,’?+ “when services are 
rendered,”?® “when she shall become my wife,”?°® 
“when so made,’’?* “when steam is turned on 
plant,”?® “when such church shall be established,’’?® 
“when taken,”’*° “when the account is long and on 
one side only,’’?! “when the full purchase price shall 
have been paid,’’?? “when the judgment is confess- 
ed,”?? “when the legatee attains a certain age,’”’** 
“ ‘when’ the money is paid,”*> “when the net annual 


WHEN 


income . . . is adequate,”’?* “when the plaintiff 
. . . entered the employment,’’?? “when the proof 
is evident or the presumption great,’°* “when the 
right to redeem will expire,”®® “when the sale of the 
property . . . shall be accomplished,”’*® “when 
the same shall appear to be necessary,”4! “when the 
same shall be recovered,’*? “when the time of re- 
demption will expire,”*? “when the title to the prem- 
ises is closed,’44 “when the trial begins,’*#® “when 
the voyage is ended,”*® “when they produce receipts, 
etc.,”47 “when they shall arrive at [stated age],”** 
“when they shall attain [specified age],”*® “when 
thus appealed,’®° “when two or more persons are 
included in the same charge,’’®! and “when two or 
more persons are included in the same indictment 


14. State v. Jorgenson, supra. 

“when if such appointment is not 
confirmed” contrasted see supra note 
ip) s|revae 

uly 
450, 25 
OU 


State v. Jorgenson, “142 N.W. 
N.D. 539, 570, 49 L.R.A.N.S. 


16. State v. Missouri Workmen’s 
Compensation Commission, 2 S.W. 
(2d) 796, 801, 318 Mo. 1004; State v. 
Becker, (Mo.) 240 S.W. 229, 235 (Mo. 
Const. art IV § 57). 

17. State v. Donahoe, 
21 Del. 278, 285. 

18. Doughty v. Funk, 84 P. 484, 
486, 15 Okl. 643, 4 L.R.A.N.S. 1029. 

As determining “when a cause of 
one: has arisen” see supra note 86 
al. 

19. Wood v. Penoyre, 
325, 336, 33 Reprint 316. 


20. Merriam v. De Turk, 6 P. 424, 
66 Cal. 549. 


21. People v. Brady, 110 N.E. 864, 
hile PU 00,9011: 


[a] Within Federal Reserve Act. 
—Federal Reserve Act of Dec. 22, 
1913 § 11k (USCA tit 12 § 248), pro- 
viding that the federal reserve poard 
may grant to national banks applying 
therefor, ‘when not in contravention 
of state or local law,” the right to 
act as trustee, executor, administra- 
tor, or registrar of stocks and bonds 
under such rules as the board may 
prescribe, in view of the board’s rules 
requiring the trust department of 2 
bank, granted permission to execute 
trusts, to be a separate department, 
under the management of Officers 
whose duties shall be prescribed by 
the officers of the bank, that the 
funds, investments, etc., shall be held 
separate from the funds and securi- 
ties of the bank, that examiners ap- 
pointed by the comptroller of the 
currency or designated by the board 
shall make audits of the cash, secu- 
rities, accounts, and investments of 
the trust department, when examina- 
tion is made of the banking depart- 
ment, reserving to the board the right 
to revoke permits where, in itS opin- 
ion, a bank has willfully violated its 
regulations or the laws of the state, 
held to conflict with state laws as 
to state banks and trustees, and with 
the state’s control over private prop- 
erty and its acquisition and disposi- 
tion, and hencé to be within the ex- 
ception, “when not in contravention 
of state or local law,” and unauthor- 
ized. People v. Brady, 110 N.E. 864, 
bea me OO spel etal 3 


22. Ware v. Lippincott, 16 A. 684, 
45 N.J.Eq. 220, 222. 

23. Wood v. Penoyre, 138 Ves.Jr. 
325, 387, 33 Reprint 316. 

24. Behnke v. Rathsam, (Mo.App.) 


63 A. 643, 


13 Ves.Jr. 


251 S.W. 391, 392; Wood v. Penoyre, 
13 Ves.Jr. 325, 336, 33 Reprint 316. 

[a] “As recovered” equivalent.— 
Behnke v. Rathsam, (Mo.App.) 251 
S.W. 391, 392. 

[b] “At the time recovered” equiv- 
alent.—In construing a contract by 
plaintiff to do certain clerical work, 
in connection with the presentment 
of demands by defendant against an 
estate, for which services defendant 
agreed to pay “out of the estate, when 
recovered, 15 per cent. of whatever 
he (defendant) received,” the court 
said: “The phrase ‘when recovered’ as 
used in the contract, is equivalent to 
‘as recovered.’ And, again, is equiv- 
alent to saying ‘at the time recover- 
ed.’”? Behnke v. Rathsam, (Mo.App.) 
251 S.W. 391, 392: 


25. Dixey v. A. H. Woods Produc- 
tions Co., 154 N.Y.S. 49, 52, 168 App. 
Div. 337. 


26. Siemens v. Siemens, 67 N.W. 
802, 808, 65 Minn. 104, 60 Am.S.R. 
430. 

[a] “ ‘If? she shall become my 
wife’ not equivaient.—Siemens v. 
Siemens, 67 N.W. 802, 803, 65 Minn. 
104, 60 Am.S.R. 430. 

27. Butler v. Scott, 75 P. 496, 68 
Kan. 512, 514; Chicago, B. & Q. R. Co. 
v. Guild) 59 PB. 283, 61 Kan. 213, 214 

28. American Heating & Plumbing 
Corp. v. Wm. EH. Salomon G1 Cos, £95 
IllApp. 297, 299 (phrase “is to be con- 
strued in accordance with the signifi- 
cance given to the term by the 
trade’’). 

29. In re Briglin’s Will, 203 N.Y.S. 
646, 647, 208 App.Div. 511. 


30. Farber v. American Automo- 
bile Ins2 so. elite Suwa Comm oll NOs 
App. 307, 315 (insurance risk). 

SI. Gresty Vv. Briggs, 272) P2178, 
127 Kan. 151, 154; Lapham v. Kan- 
sas & Texas Oil, Gas & Pipe Line Co., 
psa Olormn cia: Kan. 65, 68, Ann.Cas. 
1913D 818 (construing Civ. Code § 299 
[Rev. St. (1923) 60—2923]). 


82. Abercrombie vy. Stoddard, 228 
P. 232, 2838, 39-Idaho 146. 


[a] As “immediately after.”— 
Construing a contract that the vendor 
will deliver abstract of title “when 
the full purchase price shall have 
been paid,’ the court said: ‘‘Unques- 
tionably this means ‘immediately aft- 
er,’ ‘aS soon as.’” Abercrombie v. 
Stoddard, 228 P. 232, 233, 89 Idaho 

6. 


33. State v. Donahoe, 63 A. 643, 21 
Del. 278, 286. 

34 Weng v. Weng, 
N.S. 403, 405. 

[a] “May import . . . a pres- 
ent gift with a postponed payment.” 
eee v. Weng, 27 Ohio N.P.N.S. 
403, 405. 


27 Ohio N.P. 


35. Kirtz v. Peck, 21 N.E. 130, 113 
N.Y. 222, 228. 

[a] Construed as meaning “at a 
time after’ payment.—Kirtz v. Peck, 
21 N.E. 130, 113 N.Y. 222, 229. 


ree Cooper’s Estate, 9 Pa.Co. 641, 
Sin Mc. IWVOntha ge sees Co. 
panes (Tex.Civ.App.) 136 g Ww. 580, 


36. Franks v. State, 65 So. 857, 11 
Ala.App. 70, 71 (construing Const. 
§ 16, declaring ‘that all persons shall, 
before conviction, be bailable by suf- 
ficient sureties, except for capital of- 
fenses, when the proof is evident or 
the presumption great’). 

39. State v. Bramblette, 5 P.(2d) 
279, 283, 48 Wyo. 470. 

“When the time of redemption will 
iw equivalent see infra note 43 

a 

40. Noland v. Bull, 33 P. 983, 24 
Or. 479, 485. 

[a] As marking time for future 
payment and not stating condition.— 
A promise to pay money “when, etc.,” 
as in the text phrase held not to make 
debt conditional but only to postpone 
payment to a future date. Noland v. 
Bull, 33 P. 983, 24 Or. 479, 485. 

41. Kearney County v. Tuttle, 19 
N.W. 637, 16 Neb. 34, 35. 

42. Wood v. Penoyre, 
325, 3338, 338 Reprint 316. 

43. State v. Bramblette, 5 P.(2d) 
279, 283, 48 Wyo. 470. 

[a] “When the right to redeem 
will expire” held equivalent.—State 
v. Bramblette, 5 P.(2d) 279, 283, 43 
Wyo. 470. ’ 

44. Levy v. Forster, 231 N.Y.S. 
238, 239, 224 App.Div. 463. 

45. Wilson v. State, 210 S.W. 802, 
803, 85 Tex.Cr. 148. 

46. The Cubadist, 252 F. 658, 662 
(seamen’s wages). 

47. Williams v. Wahine on L. 
Ins. res ae Iowa 541, 544 

4s. v. Wood, 3 Bro. Ch. 471, 
473, 29 es 649. 

49. In re Turney, [1899] 2 Ch. 739, 
746; Branstrom v. Wilkinson, 7 Ves. 
Jr. 421, 32 Reprint 171. 

50. Stutsman v. City of Cheyenne, 
113 P. 322, 18 Wyo. 499, 506. 


51. People v. Frahm, 290 P. 678, 
107 Cal.App. 258, 261. 


[a] “When two or more persons 
are included in the same indictment 
or information” equivalent.—In con- 
struing a statute (Pen. Code § 1099), 
permitting the court to discharge co- 
defendant to become a witness for the 
state, the court said: “The words 
‘when two or more persons are in- 
cluded in same charge,’ as used in 


13) Vesiims 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ot ead 
=: 


or information.’’>2 


[§ 2] B. In Sense of Condition or Contingency. 
Depending upon,®* or unless explained or qualified 
by,°* the context, it has been said that “when” may 
be employed as a word of condition,®® or contingen- 


the above section, were construed to 
mean the same as the words ‘when 
two or more persons are included in 
the same indictment or information’ 
as used in Pen. Code, § 1100."" People 


v. Frahm, 290 P. 678, 107 Cal.App. 
253, 261. 
52. People v. Frahm, supra. 


“When two Or more persons are in- 
cluded in the same charge” equiva- 
lent see supra note 51 [a]. 

53. Gifford v. Thorn, 9 N.J.Eq. 702, 
731; Sutton v. West, 77 N.C. 429, 431; 
Guyther v.,.Taylor, 38 N:C. 323, 326; 
Sellers’ Ex’r v. Reed, 13 S.E. 754, 755, 
88 Va. 377; Lister v. Bradley, 1 Hare 
10, 18, 66 Reprint 930. See Levy v. 
Forster, 231 N.Y.S. 238, 241, 224 App. 


Div. 463 (“construed in the light of 
the circumstances’); Connally  v. 
Continental Southland Savings & 


Loan Ass’n, (Tex.Commn.App.) 51 S. 
W.(2d) 293, 298 (‘read in the light 
of the entire document’’). 


54 Heberton v. McClain, 135 F. 
226, 227; Colt v. Hubbard, 33 Conn. 
281, 285; Atlantic Coast Line R. Co. 
vV.- Jones, 63 S.E.. 834, 837, 132 Ga. 
189; Fisher v. Johnson, 38 N.J.Eq. 
46, 47; Sutton v. West, 77 N.C. 429, 
431; Sims v. Smith, 59 N.C. 347, 349; 
Weng v. Weng, 27 Ohio N.P.N.S. 
403, 405 [cit Hanson v. Graham, 6 Ves. 
Jr. 239, 243, 31 Reprint 1030 (stand- 
ing by itself, and unqualified by any 
words or circumstances) ]. 


55. Heberton v. McClain, 135 F. 
226, 227; Siemens v. Siemens, 67 N. 
W. 802, 65 Minn. 104, 107, 60 Am.S.R. 
430; Sam v. State, 31 Miss. 480, 485; 
Gifford wv. Thorn, 9 N.J.Eq. 702; 731; 
Sutton v. West, 77 N.C. 429, 431; Sims 
v. Smith, 59 N.C. 347, 349; Guyther 
Vv. Taylor, 38 N.C. 323, 3263:—Johnson 
We paker, 7 IN-C. 318,521) 9 Am-D. 
605; Weng v. Weng, 27 Ohio N.P.N. 
S. 408, 405; Connally v. Continental 
Southland Savings & Loan Ass'n, 
(Tex.Commn.App.) 51 S.W.(2d) 293, 
2987 MLEXAS i& 0. RR. Co. v. Beairad, 
(Tex.Civ.App.) 169 S.W. 1050, 1051; 
Major’s Ex’r v. Major’s Adm’r, 32 
Gratt. (73 Va.) 819, 825 [cit Sellers’ 
Exx’r v. Reed, 13 S.E. 754, 756, 88 Va. 
377 (where the cited case is distin- 
guished and the word “when” held not 
used as word of condition)]; Lane 
v. Goudge, 9 Ves.Jr. 226, 229, 32 Re- 
print 589 (where the word is classified 
among ‘words apparently words of 
condition;” but held not so used in 
the testamentary provision con- 
strued); Hanson v. Graham, 6 Ves.Jr. 
239, 248, 31 Reprint 1030. See Jolly 
v. Hancock, 7 Exch. 820, 824, 155 Re- 
print 1182. 


“The word ‘when’ has a conditional 
concept in it.” Mendenhall v. State, 
72 So. 202, 205, 71 Fla. 552 (construing 
an instruction). 


“Condition” 12 C.J. p 398. 


56. Colt v. Hubbard, 33 Conn. 281, 
285; Williams v. Williams, 16 S.W. 
Ole OGY 4 0s DoD, Lot Koya 2033 
Williamson vy. Williamson, 18 B.Mon. 
Cay) me29, ole. Roberts’ (hx rs Vv. 
Brinker, 4 ‘Dana (Ky.) 570, 572; Mid- 
dleton’s’ Heirs v. Middleton’s Dev- 
isees, 43 S.W. 677, 19 Ky.L. 1232 (but 
tast four cases holding it was not 
so used therein); Muller v. Cox, 130 
A. 811, 813, 98 N.J.Eq. 188; Fisher, v. 
Johnson, 38 N.J.Eq. 46, 47; POS GRY. 
Herbert’s Ex’rs, 27 N.J.Ea. 540, 543; 
Gifford v. Thorn, 9 N.J.Eq. 702, 729; 
Moore v. Lyons, 25 Wend. (N.Y.) 119, 
144; Sims v. Smith, 59 N.C. 347, 349; 
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ey,°® having a hypothetical or conditional mean- 


Giles v. Franks, 17 N.C. 521, 522; 
Minnig v. Batdorff, Baas 503, 506; 
Major’s Ex’r v. Major’s Adm’ r, 32 
Gratt. (78 Va.) 819, 825; Lister v. 


Bradley, 1 Hare 10, 13, 66 Reprint 930. 
See Branstrom v. Wilkinson, 7 Ves. 
Jr. 421, 422, 32 Reprint 171. 


“Contingency” 13 C.J. p 113. 


57. Atlantic Coast Line R. Co. v. 
Jones, 63 S.E. 834, 887, 132 Ga. 189. 


“Conditional” 12 C.J. p 405. 
“Hypothetical” 31 C.J. p 234. 


58. Roberts’ Ex’rs v. Brinker, 4 
Dana (Ky.) 570, 572; Muller v. Cox, 
T3O.6AS SIE VSL 409s 'N.J.Eq. 188 [cit 
Gifford v. Thorn, 9 N.J.Eq. 702, 729]; 
Womrath v. McCormick, 51 Pa. 504, 
508; Adams v. Williams, 2 Watts & 
Ss. (Pa.) 227, 228; Texas & P. R.. Co. 
v. Beaird, (Tex.Civ.App.) 169 S.W. 
1050, 1051. See Robb v. Montgomery, 
20 Johns. (N.Y.) 15, 20; May v.°Wood, 
SST OC he aiite 474, 29 Reprint 649 
(where, although admitting it may 
sometimes imply such condition, it 
was held otherwise in the instant 
case). 

[a] “In a contract where money is 
payable in instalments, and it is 
agreed that a deed shall be given 
‘when,’ ‘on,’ or ‘upon’ payment of the 
whole amount of the purchase money, 
it is the fair import of the terms, that 
the delivery of the deed is precedent 
to the payment of the money.” Ad- 
a PF nace 2 Watts & S. (Pa.) 

Ube : 


“Condition precedent” 12 C.J. p 407. 


59. Fisher v. Johnson, 38 N.J.Eq. 
pet eee Colt v. Hubbard, 33 Conn. 
i A 


“As? 5 C.J. p 597. 


60. Sims vy. Smith, 59 N.C. 347, 
849; Guyther v. Taylor, 38 N.C. 323, 
326; Hanson v. Graham, 6 Ves.Jr. 
239, 245, 31 Reprint 1030. See Colt 


v. Hubbard, 33 Conn. 281, 285; Muller 
v. Cox, 130 A. 811, 813, 98 N.J.Eq. 188; 
Post v. Herbert’s Ex’rs, 27 N.J.Eq. 
540, 543; Gifford v. Thorn, 9 N.J.Eq. 
702, 729; Sellers’ Ex’r v. Reed, 13 S.E. 
754, 88 Va. 377,379 Major's) Hx’r! v, 

ets Adm’r, 32 Gratt. (73 Va.) 8 


[a] “At twenty-one” and “when he 
shall attain twenty-one,” are one and 
the same. Hanson vy. Graham, 6 Ves. 
Jr. 239, 245, 31 Reprint 1030. 


“At” 5.C.J. p 1420. 


61. Webster D. [quot Levy v. 
Forster, 231 N.Y.S. 238, 241, 224 App. 
Div. 463]; U.S. v. Willings, 4 Cranch 

U.S.) 48, 54, 57, 2 L.Ed. 546; Heber- 
ton v. McClain, 135 F. 226, 227; Light- 
man Bros. & Goldstein v. Epstein, 51 
So. 164, 168, 164 Ala. 660; Elledge v. 
National ‘City’ & O.R. Co., 34 Pi 720, 
852, 100 Cal. 282, 292, 38 Am.S.R. 290; 
Bogue v. Roeth, 276 P. 1071, 1075, 
98 Cal.App. 257; Mendenhall v. State, 
72 So. 202, 205, 71 Fla. 552; Atlantic 
Coast Line R. Co. v. Jones, 63 S.E. 834, 
132 Ga. 189, 195; Hening v. Nelson, 
20 Ga. 583, 584; Allen v. Powell, 115 
| 96, 99, 65 Ind.App. 601 [quot 
Cyc]; S. W. Little Coal Co. v. O’Brien, 
465, 471, 65 Ind.App. 504 
duet Cyc]; State v. Haberle, 33 N. 

W. 461, 72 Iowa 138, 140; Roberts’ 
Ex’rs v. Brinker, 4 Dana (Ky.) 570, 
572; Siemens v. Siemens, 67 N.W. 
802, 65. Minn. 104, 106, 60 Am.S.R. 430; 
Wilkinson, Stetson & Co. v. Winne’s 
Estate, 15 Minn. 123, 127; Grimball v. 
Marshall, 11 Miss. 359, 364; Dohlin 
v. Dwelling House Mut. Ins. Co. of 


15, 


ing,’ or implying a condition reer cent 58 and an 
Ate sense, it has been said that “when” may be em- 
ployed as akin to or as having the meaning of the 
WOLUSmEastIe! cabeeORor Cert er 


The word has also 


Lincoln, 238 N.W. 921, 922, 122 Neb. 
473; Muller v. Cox; 130 A> (8015) 823, 
98 N.J.Eq. 188; Gifford v. Thorn, 9 
N.J.Eq. 702, 731;. Levy v. Forster; 
231 N.Y.S. 238, 241, 224 App.Div. 463; 
Sims v. Smith, 59 N.C. 347, 349; Guy- 
ther v. Taylor, 38 N.C. 323, 326; State 
v. Huston, 97 P. 982, 21 Okl. 782, 793; 
Connally v. Continental Southland 
Savings & Loan Ass’n, (Tex.Commn. 
App.) 51 S.W.(2d) 293, 298; Goodwyn 
v. Myers, 16 Gratt. (57 Va.) Sid Opnonles 
Pulliam v. Aler, 15 Gratt. (56 Va.) 54, 
59; Hanson v. Graham, 6 Ves.Jr. 239, 
243, 31 Reprint 1030. See Colt v. Hub- 
bard, 33) Conn: )281.5 2855 SU CeOne ve 
West, 77 N.C. 429, 431; Sellers’ Hx’r 
v. Reed, 13 S.E. 754, 755, 88 Va. 377; 
Major’s Ex’r v. Major’s Adm’r, 32 
Gratt. (73 Va.) 819, 823. But see In 
re Briglin’s Will, 203 N.Y.S. 646, 648, 
208 App.Div. 511; Ft. Worth & D. C. 
R. Co. v. Lynch, (Tex.Civ.App.) 136 
S.W. 580, 588; May v. Wood, 3 Bro. 
Ch. 471, 474, 29 Reprint 649 (holding 
that, although ‘“‘when’”’ may some- 
times be synonymous with “if,” it 
was not to be so construed in the 
Pay ae provision here consid- 
ere 


“The word ‘when’ is frequently em- 
ployed as equivalent to the word ‘if,’ 
in legislative enactments Apes and 
in common. speech too.” Atlantic 
Coast Line R. Co. v. Jones, 63 S.E. 834, 
Son, Lee Gal sos 


[a] “In the Civil Law the words, 
‘Cum’ and ‘Si,’ as referred to this sub- 
ject, are precisely equivalent. The 
word ‘when’ not so standing by it- 
self, but coupled with other expres- 
sions or circumstances, that have a 
reference to the time at which the 
possession of the thing is to take 
place, has been held by the Civil Law 
not to have so absolute a sense that it 
cannot possibly be controlled.” Han- 
son v. Graham, 6 Ves.Jr. 239, 243, 31 
Reprint 1030. 


isle $e eg distinguished.—(1) In an 
action ona written promise to pay a 
stated sum ‘‘on the wedding day, 
when she shall become my wife,” the 
court held ‘‘there was no express 
statement of the consideration” as re- 
quired by statute; and said: “Coun- 
sel for plaintiff concede that it [state- 
ment of consideration] can only be 
found in this clause by construing it 
as if written, ‘On the wedding day, 
“if” she shall become my wife.’ . 
But it was not, for the word ‘when’ 
was used, instead of the word ‘if.’ 
Upon its face this clause simply fixes 
the time when the payment shall be 
made.”’ Siemens v. Siemens, 67 N.W. 
802, 803, 65 Minn. 104, 60 Am.S.R. 
430. (2) In construing the word in 
a bequest in trust for a religious so- 
ciety to be delivered to its trustees 
“when such church shall be estab- 
lished,” the court said: “The use of 
the word ‘when’ instead of ‘if,’ in 
the paragraph in question, is not 
without significance, and indicates 
that the testatrix had no doubt that 
the church would be established.” In 
re Briglin’s Will, 203 N.Y.S. 646, 648, 
208 App.Div. 511. 


[c] Held not to mean “if.”—Where 
there was conflicting evidence on the 
existence of the master and servant 
relation between plaintiff and defend- 
ant railroad company, and an instruc- 
tion was given, stating ‘when the 
plaintiff . entered the employ- 
ment of the defendant, he assumed all 
risks, etc.,’”’ the court said: “It seems 
to be contended that it would be per- 


248 [68 C.J.] 


been given the meaning of “i 


event,”°? “provided,’’*4 


Phrases: 
“when able, 
Cinnce em nag aes 


72 


served,”*# 
any such instrument,”’*® 
siding out of the county .. . 


“when any railroad runs through 


missible in construing the instruction 
to substitute the word ‘if’ for the 
word ‘when,’ and read it as’‘if it had 
been written thus: ‘If the pésaintiff 
. . . ete.” The meaning of the two 
words, used in such a connection, it 
seems to us, is so different as to for- 
bid such a substitution.” Ft. Worth 
& GIR Co., ve" Laynch,? (Dex.Civ. 
App.) 136 S.W. 580, 583. 


MTV si Cade p) 238. 


62. U.S. v. Willings, 4 Cranch (U. 
S.) 48, 54, 57, 2 L.Ed. 546; Heberton 
Vv. McClain, 135 F. 226, 227; Allen -v. 
Powell, 115 N.E. 96, 99, 65 Ind.App. 
601 [quot Cyc]; S. W. Little Coal Co. 
v. O’Brien, 113 N.E. 465, 471, 63 Ind. 
Avp. 504 [quot Cyc]; Van Brunt & 
Wilkins Mfg. Co. v. Kinney, 53 N.W. 
643, 51 Minn. 337, 339; Wilkinson, 
Stetson & Co. v. Winne’s Estate, 15 
Minn. 123, 127; State v. Huston, 97 
uno Se. este Okly (82; 0a; LeExas & P. 
Re Co. wv: Beaird, (Tex. Civ. App.) 169 
S.W. 1050, 1051; Goodwyn v. Myers, 
16 Gratt. (57 Va.) 336, 351; Pulliam 
v. Aler, 15 Gratt. (56 Va.) 54, 59. See 
Muller v. Cox, 130 A. 811, 813, 98 N.J. 


Eq. 188; Gifford v. Thorn, 9 N.J.Eq. 
102; 729; Major’s Ex’r v. Major’s 
Adm’r, 32 Gratt. (73 Va.) 819, 823. 


“Tn case” see In § 8 text and notes 
34-56. 

63. Bogue v. Roeth, 276 P. 1071, 
1075, 98 Cal.App. 257. 


64. Heberton v. McClain, 135 F. 
226, 227; Allen v. Powell, 115 N.E. 
96, 99, 65 Ind.App. 601 [quot Cyc]; 
S. W. Little Coal Co. v. O’Brien, 113 
N.E. 465, 471, 63 Ind.App. 504 [quot 
Cyc]; Van Brunt & Wilkins Mfg. Co. 
v. Kinney, 53 N.W. 643, 51 Minn. 337, 
3839; Dohlin v. Dwelling House Mut. 
Ins. Co. of Lincoln, 238 N.W. 921, 922, 
122 Neb. 47. See Colt v. Hubbard, 33 
Conn. 281, 285; Muller v. Cox, 130 A. 
811, 813, 98 N.J.Eq. 188; Gifford v. 
Thorn, 9 N.J.Eq. 702, 729; Sellers’ 
Hx’r v. Reed, 13 S.E. 754, 755, 88 Va. 
377; Major’s Ex’r v. Major’s Adm’r, 
82 Gratt.,(73 Va.)- 819, 823. 


“Provided” 50 C.J. p 830. 


65. Sam v. State, 31 Miss. 480, 485; 
Adams v. Williams, 2 Watts & S. 
(Pa.) 227, 228. 


66. Elledge v. National City & O. 
ROO ot be 120s 802, LOOeCal. 282, 
292, 38 Am.S.R. 290; Hening v. Nel- 
son, 20 Ga. 583, 584; Atchison, T. & 
Sete Covey. Billings, 52) P; 61) 63, 
7 Kan.App. 399; State v. Huston, 97 
PH 982, 21. Ok]. 782, 793. 


“Whenever” post. _ 
Grae Atchison. T.1& SS. Rs (Coney. 
Billings, 52 P. 61, 68, 7 Kan.App. 399. 


68. Missouri Pac. R. Co. v. Mor- 
row, 4 P. 87, 32 Kan. 217, 220; Atchi- 
Bon, T&S. kB. R. Co. v, Billings, 52 
P, 61, 63, 7 Kan.App. 399. 


“wherever” post. 

69. Vandegrift & Co. 
States, 9 Cust.A. 112, 121. 

[a] So construed in Tariff Act,— 
In construing Revenue Act of Sept. 


v. United 


In case, Vea 
ssp OM. O° 
“where,”®? “wherever,”’®® and ‘which are. 


“Ate and Wien) meth aor 
“when a complete determination 
“when an execution 
against the body of any defendant shall have been 
“when any notary public shall protest 
“when any person, etc., 
shall so desire,”’*® 


WHEN 


“in the 


“whenever,” 


ee twenty-one,”®°® 


‘when,’ NTL 


re- 
session,” ® 


fenced 


8, 1916 § 500 (Comp. St. § 5291a), pro- 
viding for certain duties on specified 
articles “when imported from any 
foreign country,” the court said: 
“The word ‘when’ as used in this par- 
agraph should be read as meaning 
‘which are.”  Vandegrift & Co. v. 
United States, 9 Cust.A. 112, 121. 


70. Levy v. Forster, 231 N.Y.S. 
238, 241, 234 App.Div. 463. 


71. Muller v. Cox, 130 A. 811, 813, 
98 N.J.Eq. 188. 


72. Samuels v. Larrimore, 104 P. 
1001, 11 Cal.App. 337, 339; Wakeman 
v. Sherman, 9. Ney. 8&5, 92; 1 ‘Seld: 
Notes 160. See Proctor v. Sears, 4 
Allen (Mass.) 95, 96 (‘‘when he should 
be able’’). 

[a] Expressing condition.—A 
promise by a debtor to pay ‘when 
able” held to be conditional. Rich- 
ardson v. “Bricker, 1 (P.~433; “Colo. 
58, 60, 49 Am.R. 344; Trousseau v. 
Cartwright, 10 Hawaii 138, 1438, 352, 
35355 eThompson wv.0 “uaya A "Pick. 
(Mass. ) 48, 49, 16 Am.D. 325; Bush 
v. Barnard, 8 Johns. GNEY): 407, 408; 
Scouton v. Eislord, 7 Johns. (N.Y.) 
36, 37; Chandler v. Glover, 32 Pa. 509, 
510; Salinas v. Wright, 11 Tex. 572, 
575; Mitchell v. Clay, 8 Tex. 443, 
446; Davies v. Smith, 4 Esp. 36, 170 
Reprint 633; Cole v: Saxby, 3 Esp. 
159, 160, 170 Reprint 572; Besford v. 


peundess: 2 H.Bl. 116, 126 Reprint 
[b] “As soon as circumstances 


weuld allow” equivalent.—Trousseau 
v. Cartwright, 10 Hawaii 138, 143. 


[c] Not expressing condition.—‘“In 
Illinois, Connecticut, Vermont, and 
New Hampshire it is held that prom- 
ises to pay ‘when able’ ‘when 
Ipeans . were not conditional. 
its said that these phrases follow- 
ing a promise are too uncertain to 
constitute a condition.” Richardson 
V.. Bricker, 2 PP. 433, 7) Colo. 8,, 69, 
49 Am.R. 344 [cit Norton v. Shepard, 
43) (Conny 141565143, 40" PAmuR. 0a? 
(where the phrase was “as soon as 
possible’); Horner v. Starkey, 27 
Ill. 18, 14 (where phrase was ‘‘when 
he made a raise’); First Congrega- 
tional Soc. v. Miller, 15 N.H. 520, 522 
(a debtor’s promise that he “would 
pay as soon as he could’ was said to 
be ‘too uncertain and indefinite to 
constitute a condition’); Cummings 
v. Gossett, 19 Vt. 308, 312 (where 
the language was that a debtor would 
pay “as soon as he could’’)]. 


{[d] “Within reasonable time” im- 
plied.—‘‘In all cases where there is 
a general conversation by the party 
advancing the money, or delivering 
property as to ‘use your own 
convenience to pay’ or ‘you can pay 
me when able,’ the courts as a gen- 
eral thing hold that the payment 
should be made within a reasonable 
time.” Samuels vy. Larrimore, 104 P. 
1001, 11 Cal.App. 337, 339. 


73. Kirch vy. Nicholson, 297 P. 398, 
42 Wyo. 489, 495; Fidelity & Guar- 
anty Co. v. Parker, 121 P. 531, 20 Wyo. 


eae. | 


land,”77 “when any ship shall be sold,’’* “when a 
vacaney oceurs,”’® “when he arrives at the age of 
“when he attains twenty-one,”** 
“when he had a right to their possession,”*? “when 
he is able,”8? “when he made a raise,”** “when he 
shall arrive at the age of twenty-one years,’’*® 
he shall attain [specified age],’°*® “when he shall be- 
come twenty-one,”’8? “when he shall be twenty- 
one,”’® “when he shows that defendant was in pos- 
“when he 


‘when 


was able,’’®® “when I am 


29, 51 (construing Comp. St. § 5600). 


74. Hening v. Nelson, 20 Ga. 583, 
584; State v. Huston, 97 P. 982, 21 
Okl. 782, 793. 


Grimball v. Marshall, 11 Miss. 
359, 364; State v. Huston, 97 P. 982, 
21 Okl. 782, 793. 


76. Grimball v. Marshall, 11 Miss. 
359, 364. 


77. Missouri Pac. R. Co. v. Mor- 
row; .4-P. (8%, 32) Kani 217, 220% Se 
Louis, W. & W. R. Co. v. Curl, 28 Kan. 
622, 624; Atchison, T. & S. F. R, Co. 
HE Billings, 52 P. 61, 62, 7 Kan.App. 

9. 


78 U.S. v. Willings, 4 Cranch (U. 
S.) 48, 54, 56, 2 L.Ed. 546. 

79. Pulliam v. Aler, 15 Gratt. (56 
Va.) 54, 59. 


[a] As expressing contingency 
and not time.—After quoting Code p 
75 § 14: “When a vacancy occurs, it 
shall be filled, etc.,” the court said: 
“Of course, ‘when’ does not here mean 
at the same instant of time, but after- 


wards. It is used in the sense of 
if.’’’ Pulliam yv. Aler, 15 Gratt. (56 
Va.) 54, 59. 

80. Muller v. Cox, 130 A. 81/1, 813, 


98 N.J.Eq. 188; 
N.J.Eq. 702, 729; 


Gifford v. Thorn, 9 
Major’s Hx’r v. Ma- 


re Adm(‘r, 32) Gratt.) (is) Va)motos 
81. Lister v. Bradley, 1 Hare 10, 


138, 66 Reprint 930. 


€2. Bogue v. Roeth, 276 P. 1071, 
1075, 98 Cal. App. 257, 


[a] As not assuming he had such 
right.—An instruction to find for the 
intervener against both plaintiff and 
defendants in replevin, if they wrong- 
fully failed to deliver cattle to the in- 
tervener ‘‘when he had a right to their 
possession” held not erroneous as a 
positive charge that he had absolute 
right to the possession’ of the cattle. 
Bogue v.-Roeth, 276 P. 1071, 1075, 98 
Cal. App. 257. 


{b] “ ‘In the event’ he had a right,” 
etc., held equivalent.—Bogue yv. Roeth, 
276 P. 1071, 1075, 98 Cal.App. 257 Gn 
an instruction). 


83. Cole v. Saxby, 3 Esp. 159, 160, 
170 Reprint 572. 


hh Horner v. Starkey, 27 Ill. 13, 
oon Giles v. Franks, 17 N.C. 521, 
86. Johnson v. Baker, 7 N.C. 318, 


321, 9 Am.D. 605; Hanson v. Graham, 
6 Ves.Jr. 239, 245, 31 Reprint 1030. 


87. Robert’s Ex’rs v. Brinker, 4 
Dana (Ky.) 570, 572 


gue aoe Heberton v. McClain, 135 F. 


89. eter Bros. & Goldstein v. 
Epstein, 51 So. 164, 168, 164 Ala. 660. 


90. Salinas v. Wright, 11 Tex. 572, 
575; Mitchell v. Clay, 8 Tex. 443, 
446; Besford v. Saunders, 2 HBL 
116, 126 Reprint 460. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


able,”®1 “when I ean,”9? “when imported,”°* “when 
in debt to the drawer, 94 “when in funds,’”®® “when 
it ean be done without prejudice, 96 “when it is sue- 
letters testamentary 
shall be granted,”®’ “when my cireumstane- 
es will permit,”®® “when [named person] shall come 
of age, ”1 “when notified of such vacancy,’ “ ‘when,’ 
‘on,’ or ‘upon,’ ”’? “ ‘when’ or ‘as’ he shall attain to a 
“when presented,’’® 
‘when required by the gover- 
“when she had done so,’’® 
eighteen years old,”?° “when she shows you from the 


cessfully proven,”®? “when 


+ . 


given ae, amnen or ‘if,’’5 
“when requested,”77 ‘ 


NOw, 25 


WHEN 


is conclusive,’’?? 


seribed age,” ? 
ty-one,”?° 


“when she is | of probate, oe 


evidence,’’?! “when substantially all your sharehold- 


91. Davies v. Smith, 4 Esp. 36, 170 
Reprint 633. 

92. Richardson v. Bricker, 1 P. 433, 
7 Colo. 58, 59, 49 Am.R. 344. 


93. Vandegrift & Co. v. United 
States, 9 Cust.A. 112, 121. 

[a] As not relating to time.—In 
construing Revenue Act of Sept. 8, 
1916, § 500, providing for certain du- 
ties on specified articles ‘‘when im- 
ported from any foreign country,” the 
court said: “These words are em- 
ployed with the purpose of indicat- 
ing the origin of the goods, as from a 
foreign country, rather than to indi- 
cate the time of their importation.’’ 
Vandegrift & Co. v. United States, 9 
WustAy 11257121. 

[b] “Which are imported” equiva- 
lent.— As used in Revenue Act of Sept. 
8, 1916 § 500 (Comp. St. § 5291a), the 
expression ‘‘when imported,” held to 
mean “which are imported” and to be 
construed as having no purpose to 
change the time or condition under 
which a collection of revenue is to be 
had. Vandegrift & Co. v. United 
States, 9 Cust.A, 112, 121. 


94. Gillespie v. Mather, 10 Pa. 28, 
s8y 


“When in funds” equivalent see in- 
fra note 95 [b]. 

95. See cases infra this note. 

[a] Meaning of phrase.—In con- 
nection with the acceptance of bills 
of exchange or orders for the pay- 
ment of money, an acceptance for pay- 
ment “when in funds” held to mean 
“when the acceptor has in his hands 
money of the drawer sufficient to pay 
the bill” and “that available securi- 
ties were not funds until actually 
converted into money.” Wintermute 
v. Post, 24 N.J.Law 420, 423 [cit 
Campbell v. Pettengill, 7 Me. 126, 129, 
20 Am.D. 349]. To same effect Gil- 
lespie v. Mather, 10 Pa. 28, 33. 


[b] “When in debt to the drawer” 
equivalent.—Gillespie v. Mather, 10 
Pa. 28, 33. 


96. Wyo. Comp. St. § 5600 [quot 
Kirch v. Nicholson, 297. P. 398, 42 
Wyo. 489, 495; Fidelity & Guaranty 
Cory. Parker, 121 P. 531, 20 Wyo. 29, 
51]. 

97. Atlantic Coast Line R. Co. v. 
Jones, 63 S.H. 834, 837, 132 Ga. 189; 
State v. Haberle, 33 N.W. 461, 72 Iowa 
138, 140. 


[a] “If it be successfully proven” 
equivalent.—‘‘An instruction to disre- 
gard the testimony of a witness 
‘when it is successfully proven that 
his reputation or moral character is 
bad’ is equivalent to ‘if it be success- 
fully proven, ete.’” Atlantic Coast 
Line R. Co. v. Jones, 63 S.E. 834, 837, 
132 Ga. 189 [cit State v. Haberle, 33 
N.W. 461, 72 Iowa 138, 140 (where 
language of same import is used)]. 

98. Wilkinson, Stetson & Co. v. 
Winne’s Estate, 15 Minn. 123, 127; 
State v. Huston, 97 P. 982, 21 Okl. 782, 
793. 


99. 
575. 
bag Guyther v. Taylor, 38 N.C. 323, 

2. Sam v. State, 31 Miss. 480, 485. 

[a] “UWpon being notified” equiva- 
lent.—Sam v. State, 31 Miss. 480, 486. 

3. Adams y. Williams, 2 Watts & 
SP(Pan 22 ieee sse 


4 Fisher v. Johnson, 
46, 47. 


[a] As prima facie contingent.— 
“Tt is true that it is the general rule 
that a legacy to a person ‘when’ or 
‘as’ he shall attain to a given age is 
‘prima facie’ contingent.” Fisher v. 
Johnson, 38 N.J.Eq. 46, 47. 


[b] But not absolutely so.—‘‘But 
circumstances, even though slight, in 
the context may be sufficient to show 
that the attainment of the specified 
age was not intended as a condition, 
but only to fix the time of payment, 
in which case it will be held to be a 
vested legacy. Here there are cir- 
cumstances enough in the context for 
that purpose.” Fisher v. Johnson, 38 
N.J.Eq. 46, 47, 48. 

5. Fisher v. Johnson, supra; Lister 
Nenagh 1 Hare 10, 13, 66 Reprint 
9 : 


Salinas v. Wright, 11 Tex. 572, 


38 N.J.Eq. 


6 Texas & P. Co. v. Beaird, 
(Tex.Civ.App.) 169 Sw. 1050, 1051. 


{a] “In case it is presented” equiv- 
alent.—Texas & P. R. Co. v. Beaird, 
(Tex.Civ.App.) 169 S.W. 1050, 1051. 


[b] “On condition that it be pre- 
sented” equivalent.—Texas & P. R. 
Co. v. Beaird, (Tex.Civ.App.), 169 S. 
W. 1050, 1051. 


7. State v. Huston, 97 
OK]. 782; 793. 


[a] “If requested’ equivalent.— 
Construing the phrase as used in Wil- 
son St. Rev. & Annot. (1903) § 6567, 
providing that the attorney-general 
shall appear for the territory and 
prosecute and defend all actions and 
proceedings, civil or criminial, in the 
supreme court in which the territory 
shall be interested as a party, and 
shall also, “when requested” by the 
governor or either branch of the legis- 
lature, appear for the territory and 
prosecute or defend in any other court 
or before any officer in any case or 
matter, civil or criminal, in which the 
territory may be a party or interested, 


P. 982, 21 


the court said: “A proper construc- 
tion of the words .. . ‘when re- 
quested’ should be ‘if requested.’ ”’ 
State v. Huston, 97 P. 982, 21 Okl. 782, 


793 [cit State v. Bowles, 79 P. 726, 70 
Kan. 821, 824, 69 L.R.A. 176 (constru- 
ing a statute using “required” instead 
of “requested’’)]. 


8. State v. Bowles, 79 P. 726, 70 
Kan. 821, 824, 69 L.R.A. 176. 


9. Allen v. Powell, 115 N.B. 96, 99, 
65 Ind.App. 601. 

[a] “If she had done so” equiva- 
lent.—Allen v. Powell, 115 N.E. 96, 99, 
65 Ind.App. 601. 


ers [accept a proposal],’’?? 
heard and decided,”!? “when the certificate shall be 
so filed of record,”’14 “when the children arrived at 
[specified age], 715 “when the defendant shall claim 
allowance for improvements, 716 “when the evidence 


“ch 


closed,”?* “when they enter and when they leave, 
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“when such motion is 


“when the legatee attains [certain 


OCH rege ac ‘when’ the legatee marry or attain a pre- 
when the legatee shall attain twen- 
“when there is not strong presumption 
of fraud, ee ~ When thereunto required by the judge 
“when the title to the premises is 


24 


anes Heberton v. McClain, 135 F. 
11. Atlantic Coast Line R. Co. v. 


Jones, 63 S.E. 834, 837, 132 Ga. 189. 


[a] Phrase held hypothetical, in 
an instruction on proof required to 
make out a prima facie case; and yot 
open to the objection that it contained 
an expression or intimation of opin- 
ion on the part of the court as to 
what had been proved. Atlantic Coast 
Line R. Co. v. Jones, 63 S.E. 834, 837, 
132 Ga. 189. 


12. Connally v. Continental South- 
land Savings & Loan)Ass’n., (Tex. 
Commn.App.) 51 S.W.(2d) 293, 294. 


13. Van Brunt & Wilkins Mfg. Co. 
yee Iane ys 53 N.W. 6438, 644, 51 Minn. 


14. Jolly v. Handcock, 7 Exch. 820, 
825, 155 Reprint 1182. 


15. Major’s Ex’r v. Major’s Adm’r, 
32 Gratt. (73 Va.) 819, 825. 


16. Goodwyn v. Myers, 16 Gratt. 
GC WiVias) <336reeba. 


[a] Phrase held expressive not of 
time, but of contingency.—Goodwyn 
Vey Miyers, 16 Gratt.. (5 Va. )33 6a pms 


17. Mendenhall v. State, 72 So. 202, 
205, 71 Fla. 552. 


[a] Held conditional.—An admoni- 
tory charge to the jury that it would 
be a violation of their sworn duty to 
convict, unless the evidence convinces 
them beyond a reasonable doubt, and 
equally a violation to acquit ‘when 
the evidence is conclusive and satis- 
fies you beyond a reasonable ‘doubt,” 
held not rendered objectionable by 
using the word “when,” instead of 
“tf,” the court saying: “The word 
‘when’ has a conditional concept in it, 
and as here used means ‘if.’” Men- 
denhall v. State, 72 So. 202, 205, 71 


Ma. 552 

18). Muller’ v. Cox,.130 A. 811, 7813; 
98 N.J.HEq. 188; Weng v. Weng, 27 
Ohio N.P.N.S. 403, 405. 

[a] “May import i... a se 


at the specified age.”—Weng v. Weng 
27 Ohio N.P.N.S. 4038, 405. 


19. Roberts’ Ex’rs v. Brinker, 4 
Dana (Ky.) 570, 572. 
ese Giles v. Franks, 17.°N.C. 523; 
as Hening v. Nelson, 20 Ga. 583, 
22. Jones v. Cooper, 2 Aik. (Vt.) 


54, 58, 16 Am.D, 678. 


23. Levy v. Forster, 231 N.Y.S. 238, 
241, 224 App.Div. 463. 


[a] Construed as expressing con- 
tingency.—Reversal of a judgment, 
based on a jury verdict that an agree- 
ment for payment of broker’s com- 
mission ‘“‘when the title to the prem- 
ises is closed’’ was contingent, held 
ernor., (bevy) Vv.. Borster, 231) INGYas; 
238, 241, 224 App.Div. 468. But see 
supra § 1 text and note 44. 

24 Missouri Pac. R. Co. v. Mor- 
ROW eb. 81 S20 Wane 22 Onan te 
Louis, W. & W. R. Co. v. Curl, 28 Kan. 
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“when the younger child becomes seventeen,”?° 
“when the youngest arrives to lawful age, 
the youngest shall arrive at [stated age], 
they render a general verdict,”’?* and “when we re- 


new these policies.”?9 


WHENEVER.®° 


[§ 1] A. Adverb of Time. 
adverb of time,*! rather than of place,*? frequently 
looking to the future rather than the past.?3 
been said that in its common acceptation “when- 
ever” means,** or its natural meaning is,®*> as long 
as;°° as often as;°7 as soon as;**® at any time;*® 
at any time when;*° at whatever time;*! at what- 


WHEN—WHENEVER 


yaa ever.*3 


Phrases: 


when 
“when 


27 


An 


It has | suit is filed,’’4® 


622, 624; Atchison, T. & S. F. R. Co. 37. McDonell v. Smith, 17 U.C.Q. 

v. Billings, 52 P. 61, 62, 7 Kan.App.|B. (Ont.) 310, 318. 

399. 5 38. People v. Merhige, 180 N.W. 
[a]. Phrase construed as indicat-| 418, 422, 212 Mich. 601. 

ing place rather than time in a stat- [a] “As soon as” not always 


ute requiring railroads to make cat- 
tle guards ‘‘when they enter and when 
they leave such improved or fenced 
land.) 7 Atehison, 1h. 1é& 0S. Re ‘Co. N. 
Billings, 52 P. 61, 63, 7 Kan.App. 399 
[cit Missoyri Pac. R. Co. v. Morrow, 
AMP SES woo) Ian eliGud 2035 St, AsOULS, 
W. & W. R. Co. v. Curl, 28 Kan. 622, 
624]. 

25. Sellers’ Ex’r v. Reed, 13 S.E. 
754, 756, 88 Va. 377. 

26. Sims v. Smith, 59 N.C. 347, 349. 

27. Sutton v. West, 77 N.C. 429. 


28. S. W. Little Coal Co. vy. O’Brien, 
113 N.E. 465, 471, 63 Ind.App. 504. 

[a] “If they rendered a general 
verdict” held equivalent.—S. W. Little 
Coal Co. v. O’Brien, 113 N.E. 465, 471, 
63 Ind.App. 504. 

[b] Held not to mean “after they 
have agreed on a general verdict.”— 
S. W. Little Coal Co. v. O’Brien, 113 
N.E. 465, 471, 63 Ind.App. 504. 


29. Dohlin v. Dwelling House Mut. 
Ins. Co. of Lincoln, 238 N.W. 921, 922, 
122 Neb. 47. 


{a] Held not promise to renew.— 
In holding that a letter signed by 
insurer’s secretary promising to make 
a change “when we renew these poli- 
cies” was not a promise to renew the 
policies, the court said: ‘The state- 
ment ‘when’ we renew these policies, 
may mean ‘if’ we renew these policies, 
or ‘provided’ we renew these policies.” 
Dohlin v. Dwelling House Mut. Ins. 
Co. of Lincoln, 238 N.W. 921, 922, 122 
Neb. 47. 


30. See also When ante; Whenso- 
ever post; Where post; Wherever 
post. 

31. Kennebec & Portland R. Co. v. 


Portland & Kennebec R. Co., 59 Me. 
OF Gus Denny v-- Bean, 93° PP. 693, 51 
Or. 180, 185; Funkhouser v. Spahr, 46 
S.E. 378, 102 Va. 306, 310. 


32. Kennebec & Portland R. Co. v. 


Portland & Kennebec R. Co., 59 Me. 
9, 61. 
[a] “Wherever” distinguished.— 


Kennebec & Portland R. Co. v. Port- 
land & Kennebec R. Co., 59 Me. 9, 61. 


33. Kennebec & Portland R. Co. v. 
Portland & Kennebec R. Co., supra 
[eit Denny v. Bean, 93 P. 698, 51 Or. 
180, 185]. 

[a] Tense of verb may control 
meaning.—Denny v. Bean, 93 P. 693, 
51 Or. 180, 185. 


34. McDonell y. Smith, 17 U.C.Q. 
B. (Ont.) 310, 318. 

35. Griffin v. U. S., 270 F. 268, 265. 

S6. Moore v. Johnson, 88 A. 699, 
701, 85 N.J.Law 40. 

“Wherever” contrasted see Where- 
ever post note 90 [a]. 


equivalent.—‘“‘The word ‘whenever’ is 
often used as equivalent to ‘as soon 
as.’ But] we have come to the 
conclusion that the word ‘whenever’ 
in the clause [of a will] above recited, 
was not used as equivalent to ‘as 
soon as.’” Robinson vy. Greene, 14 
Evade) Sie S'S esos 


39. Hine v. Pomeroy, ‘40 Vt. 103, 
107. See State v. Williams, 60 N.W. 
A106, Sie Loe La: 


40. Crawford v. Weidemeyer, 113 
N.E. 267, 268, 93 Ohio St. 461 (but 
holding that it was not used in in- 
stant case). 


41. Webster Int. D. [quot Griffin 
v. U. S., 270 F. 263, 265]; Webster New 
Int. D. [quot Morgan’s Louisiana & 
T. R. & S. S. Co. v. Railroad Commis- 
sion of Louisiana, 70 So. 332, 333, 138 
La. 377]; Williams vy. Potter, 210 F. 
318, 325; Yuengling v. Johnson, 30 
F.Cas.No. 18,195, 1 Hughes 607, 611; 
Ex p. Wells, 21 Fla. 280, 301; Hono- 
lulu Rapid Transit & Land Co. v. 
Territory, 21 Hawaii 136, 143; People 
v. Merhige, 180 N.W. 418, 422, 212 
Mich. 601; Funkhouser v. Spahr, 46 
S.E. 378, 102 Va. 306, 310. But see 
People v. Melone, 15 P. 294, 73 Cal. 
574, 576. 


[a] Importing “simultaneously.” 
—cConstruing the provisions of Judi- 
ciary Act of June 1, 1872 § 718, gov- 
erning the granting of injunctions 
without previous notice in urgent cas- 
es, the court said: “The terms of the 
law of 1872 § 718, are, that ‘whenever 
notice is given of a motion for an in- 
junction’ the court or judge . . 
may restrain temporarily until the 
motion can be _ heard. ‘Whenever’ 
means ‘at’ whatever time notice is 
given, and does not mean ‘after’ what- 
ever time.” Yuengling v. Johnson, 
30 F.Cas. 18,195, 1 Hughes 607, 611. 


[b] Strict construction.—‘‘ ‘When- 
ever, strictly construed, means ‘at 
whatever time.’’” Williams vy. Pot- 
ter, 210° 9)-328, 325, 


[c] “At whatever time” distin- 
guished.—People v. Melone, 15 P. 294, 
73 Cal. 574, 576. 


42. McDonell v. Smith, 17 U.C.Q. 
B. (Ont.) 310, 318. See Houston v. 
Timmerman, 21 P. 1037, 17 Or. 499, 
506, cd! -Am-SuR. 848) 04 (TARAS 716) 
Manderson vy. Lukens, 23 Pa. 31, 33, 
62 Am.D. 312; Robinson v. Greene, 14 
R.I. 181, 188; Funkhouser vy. Spahr, 


46 S.H. 378, 102 Va. 306, 310 (“at 
whatever time it may happen’). 
[a] As indicating indeterminate 


time.—‘“‘The word ‘whenever,’ how- 
ever, though often used as equivalent 
to ‘as soon as,’ is also often used 
where the time intended by it is, and 
will be, until its arrival, or for some 
uncertain period at least, indeter- 


ever time it shall happen;*? 


or at what time so- 


“Whenever a judgment is given,”’#4 
“whenever a marriage shall be declared dissolved,”*° 
“whenever any city or town .. . 
the amount of [stated sum], 
son claiming to be a skillful pilot,’*’ “whenever any 


is indebted to 


746 “whenever any per- 


“whenever a railroad corporation 


shall have mortgaged its railroad,’*® “whenever her 
death or marriage should take place,”®? “whenever 
he shall be of the opinion,”®! “ ‘whenever’ I pleas- 
ed,”>? “whenever it appears to the court,”°* “when- 


minate.’”’ Robinson v. Greene, 14 R.I. 
181, 188. z 
[b] May refer to only one occur- 


rence.—“It may in some cases, ac- 
cording to the context, be understood 
to mean at ‘whatever time it shall 
happen,’ etc., and so, perhaps, to point 
only to one occurrence of the kind 
intended to be provided for.” Mc- 
Donnell v. Smith, 17 U.C'Q°B. (Ont) 
310, 318. 

[ec] Not importing contingency.— 
Manderson v. Lukens, 23 Pa. 31, 33, 
62 Am.D. 312. 


ge Williams v. Potter, 210 F. 318, 
325. 


[a] Strictly constrned.—‘‘ ‘When- 
ever’ strictly construed means ... 
‘at what time soever.’”’ Williams vy. 
Potter, 210 F. 318, 325. 


44. Denny v. Bean, 93 P. 693, 51 
(Ohee AUKOE BIER 


45. Houston y. Timmerman, 21 P. 
1037, 17 Or. 499, 506, 11 Am.S.R. 848, 
4 RAL CLG. 


[a] As requiring divorce decree.— 
In construing a statutory provision 
(Code § 499), that ‘whenever a mar- 
riage shall be declared void or dis- 
solved, the party at whose prayer 
such decree shall be made, shall in 
all cases be entitled to [stated prop- 
erty rights], the court said: “thas 
‘whenever a marriage shall be declar- 
ed dissolved’ that the statute operates, 
—not before, or ‘pendente lite,’—and 
the court then becomes authorized 
and it is its ‘duty’ ‘to enter a decree’ 
for [stated portion of property in- 
volved].”” Houston vy. Timmerman, 21 
P1037, Wie Ore 499,°5065 1 ee Armesere 
848, 4 L.R.A. 716. 


46. Exp. Wells, 21 Fla. 280, 282. 
fa] “At whatever time any city or 
town . . . is indebted the amount, 


etc.,” equivalent.—Ex p. Wells, 21 Fla. 
280, 301. 


47. Williams v. Potter, 210 F. 318, 
324. 
48. Morgan’s Louisiana & T. R. & 


S. S. Co. v. Railroad Commission of 


Poniecr. 70 S80; 332; 3338) 13Seivay 
oO . - 
49. Kennebec & Portland R. Co. v. 


porvand & Kennebec R. Co., 59 Me. 
» OO. 

50. Manderson v. Lukens, 
31, 33, 62 Am.D. 312. 


51. State v. Williams, 60 N.W. 410, 
6 SD oe 5s 


52. McDonell v. Smith, 17 U.C.Q. 
B. (Ont.) 310, 318. 


53. Griffin v. U. S., 270 F. 263, 265. 


[a] As “at whatever time.”—Con- 
struing Rev. St. § 1020 (Comp. St. § 
1684), providing that, when any recog- 
nizance in a criminal cause is for- 
feited, the “court may in its discre- 
tion remit the whole or a part of the 
penalty whenever it appears to the 
court that there has been no willful 
default,” etc., the court said: “The 


23. Bas 


For later cases, developments and changes in the law see Annotations, same title and section number, 


e 


WHENEVER—WHERE 


ever notice is given of a motion,”54 “whenever sery- 
ice of process cannot be made,”®® “ ‘whenever ten- 
dered’ at a regular station,’’>® ‘whenever the requi- 
site majority wears are sundbles towracree,4: 
“whenever the streets are paved or macadamized,’’** 
and “whenever the youngest child of any daugh- 
ter,’’59 

[§ 2] B. Expressing Condition or Contingency. 
“Whenever” may be employed as a word of condi- 
tion or contingeney,®® and when so used it may 
have meanings similar to the words “if,’6! “if and 
so long as,”®? “in all cases,’’®* “in ease, v4 “in those 
cases,” ®5 “should,?°° “upon which,”67 and “where.”8 


Phrases: ‘Whenever after the first meeting,”®® 
“whenever any person has received moneys,’’° 
“whenever any person shall plead guilty,’7! “when- 
ever any vacancy shall oceur,”*? “whenever a per- 
son is struck or injured,”’* “whenever at the time 
and place appointed .. justice shall be un- 


able to attend,’’** “whenever it appears that the jus- 


time of its exercise was therein fixed 


64. People v. Merhige, 
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tice has no jurisdiction,”7> “whenever it is shown 
you by the evidence,”’® “whenever my circumstane- 
es enable me to do so,”77 “whenever one-fourth or 
OCs as shall file a written request,’7* “when- 
CVier Vs tu. penalties are prescribed,”’® “when- 
ever the judges find that a judgment 
is in conflict [with another judgment],”*%°® 


whenever . . . theordinances . . shall 
81 


and “ 
require. 
WHENSOEVER.*? 
Phrase: ‘“Whensoever given.”§4 


WHERE.®*® [§ 1] A. Adverb of Place. While 
“where” as an adverb of place®® has been said to 
be somewhat indefinite,8’ it has been defined as a 
place at which;®* at or in which or what place;*® 
at the place;®° in which.®? 


Phrases: “Where . . . located,”’?? 
situated,”®? “where the breach takes 


At whatever time.®? 


“where 
94 
place, 


180 N.W.|number of those who have proven 


by the broad expression, ‘whenever it 
appears to the court.’ This might 
mean only ‘in all cases in which’; but 
its natural meaning . . is ‘at 
whatever time.’” Griffin v. UWS, 270 
F.. 263, 265. 


54. Yuengling v. Johnson, 30 F. 
Cas. 18,195, 1 Hughes 607, 611. 

55. Hine v. Pomeroy, 40 Vt. 103, 
106. 


56. Alsop v. Southern Express Co., 

ay S.E. 297, 104 N.C. 278, 294, 6 L.R.A. 
(Oe 

[a] ‘If’ tendered at a regular sta- 
tion” contrasted.—Alsop v. Southern 
Hxpress Co., 10 S.E. 297, 104 N.C. 
278, 294, 6 L.R.A. 271. 

[b] Indicating time of tendering 
goods for carriage.—Alsop v. South- 
ern Express Co., 10 S.E. 297, 104 N.C. 
278, 294, 6 L.R.A. 271. 


57. Funkhouser v. Spahr, 46 S.B. 
378, 102 Va. 306, 310. 
58. Honolulu. Rapid Transit & 


Land Co. v. Territory, 21 Hawaii 136, 
142. 
59. 
187. 
60. People v. Merhige, 
418, 422, 212 Mich. 601. 


Gl. Louisiana & A. R. Co. v. Wood- 
son, 192-S.W. 174, 177,.127 Ark. 323; 
People v. Melone, 15 P. 294, 73 Cal. 
574, 577; People v. Merhige, 180 N.W. 


Robinson v. Greene, 14 R.I. 181, 


180 N.W. 


ANS, 422,0 212; “Mich. 6015-[eit” Cyc]; 
Crawford v. Weidemeyer, 113 N.PE. 
267, 268, 93 Ohio St. 461; Mountain 


City Mill Co. v. Southern, 34 S.E. 782, 
783, 46- W.Va. 754; Todd v. Gates, 20 
W.Va. 464, 470. See In re Back Bay 
Automobile Co., 158 F. 679, 682. 


SEL? So liCd D238. 


62. Illinois Cent. R. Co. v. Water- 
loo, C: F. & N. Ry. Co., 164 N.W. 208, 
210, 182 Iowa 550. 


[a] In contract between crossing 
railroads for contribution to expense 
of maintaining a flagman ‘‘whenever 

ordinances shall re- 
quire a flagman to be stationed at said 
crossing” held to mean “if and so 
long as ordinance so requires.” Illi- 
nois Cent. R. Co. v. Waterloo, C. EF. 
& N. Ry. Co., 164 N.W. 208, 210, 182 
Iowa 550. 


63. Whitcomb v. Rood, 20 Vt. 49, 
53. See U. S. v. Noel, 51 F.(2d) 139, 
140; Griffin v. U. S., 270 F. 263, 265. 


[a] “It is not the equivalent of 
‘in any case.” ’—Funkhouser v. Spahr, 
46 S.Is. 378, 379, 102 Va. 306, 310. 


418, 422, 212 Mich. 601. 

65. People v. Melone, 15 P. 294, 73 
Cal. 574, 577. 

66. Crawford v. Weidemeyer, 113 
N.E. 267, 268, 93 Ohio St. 461. 


“Should” see Shall § 9. 


67. People v. Merhige, 
418, 422, 212 Mich. 601. 


68. People v. Merhige, supra. 
“Where’’ post. 


69. In re Back Bay Automobile 
Cor S182 E679 aes2 


70. People v. Melone, 15 P. 294, 73 
Cal. 574, 576. 

71. People v. Merhige, 180 N.W. 
418, 422, 212 Mich. 601. 

[a] As implying “after” such plea. 
—Comp. L. (1915) § 15830, providing 
that, ‘whenever any person shall 
plead guilty, it shall be the duty of 
the judge, before pronouncing sen- 
tence, to investigate,” ete, held to 
intend that such investigation shall 
be made only after a plea of guilty. 
People v. Merhige, 180 N.W. 418, 422, 
212 Mich. 601. 


180 N.W. 


72. Sam v. State, 31 Miss. 480, 
485. 
73. Louisiana & A. R. Co. v. Wood- 


son, 192 S.W. 174, 177, 127 Ark. 323. 


wea Whitcomb v. Rood, 20 Vt. 49, 

75.0 Mountains @ity a Nile ©oeu-Vv. 
Southern, 34 S.E. 782, 783, 46 W.Va. 
754; Todd v. Gates, 20 W.Va. 464, 470. 

[a] “If it appears,” etc., equiva- 
lent.—-Todd v. Gates, 20 W.Va. 464, 
470 [quot Mountain City Mill Co. v. 
Southern, 34 S.E. 782, 783, 46 W.Va. 
754). 

76. Atlantic Coast Line R. Co. v. 
Jones, 63 S.W. 834, 837, 132 Ga. 189. 


77. Salinas v. Wright, 11 Tex. 572, 
575. 


“A promise to pay ‘whenever my 
circumstances enable me to do so’ 
was held to give a right of action 
when the defendant became of ability 
to pay,’ and hence held to be con- 
ditional. Salinas v. Wright, supra. 

78. Bankr. Act July 1, 1898 c 541 
§ 55e (30 St. at L. p 560) [quot In re 
Back Bay Automobile Co., 158 F. 679, 
686]. 

[a] As meaning after first meet- 
ing.—The word ‘whenever,’ used in 
Bankr. Act July 1, 1898 c 541 § 55e 
[30 St. at L. p 560], providing that the 
court shall call a meeting of credi- 
tors ‘whenever one-fourth or more in 


their claims shall file a written re- 
quest to that effect,’’ etc., held to 
mean ‘whenever after the first meet- 
ing’’ previously required to be held 
by § 55a [30 St. at L. p 559). In re 
Back Bay Automobile Co., 158 F. 
679, 682. 

79. U.S. vy. Noel? 
140. 


80. Crawford v. Weidemeyer, 113 
N.E. 267, 268, 98 Ohio St. 461 (con- 
struing Const. art 4 § 6). 


81. Illinois Cent. R. Co. v. Water- 
loo, C. F. & N. Ry. Co., 164 N.W. 208, 
210, 182 Iowa 550. 


82. See also Whenever ante. 


83. Froment Alberta Lumber Co., 
Litd. v. Alberta Dept. of Agriculture, 
(Alta) (£1925) 3: Dom -EsRaSWmia sce 


[a] As having retroactive force.— 
In construing the word as used in a 
statute, the court, after giving the 
text definition, said: ‘ ‘Whensoever’ 

includes a point of time prior 
to ‘the coming into force of tthe sec- 
tion.” Froment Alberta Lumber Co., 
Ltd. v. Alberta Dept. of Agriculture, 
(Alta.) [1925] 3 Dom.L.R.-377, 386. 

84 Froment Alberta Lumber Co., 
Ltd. v. Alberta Dept. of Agriculture, 
(Alta.) [1925] 3 Dom.L.R. 377, 386. 

85. See also When ante; When- 
ever ante; Wheresoever post; 
Wherever post. 


51 F.(2d) 139, 


86. See Place 48 C.J. p 1211. 
poet: Cook v. Kelsey, 19 N.Y. 412, 
88. Standard D.; Webster Int. D. 


[both quot State v. Hogreiver, 53 N. 
eT AG 923, 152 Ind. 652, 45 LRA. 


89. Worcester D. [quot Cook v. 
Kelsey, 19 N.Y. 412, 414]; Swink v. 
Anthony, 81 S.W. 915, 107 Mo.App. 
601, 605 (where this is deseribed as 
“the usual definition’’). 

SAU SC... pe 4 20: 

CHB obLE BLOONS Foy Say 


90. Girl v. U. S. Railroad Adminis- 
tenes 189 N.W. 834, 194 Iowa 1382, 


91. Pond v. State, 55 Ala. 196, 197; 
British North America Bank vy. Madi- 
Son) 33).P.) 762; 99) Cale 125, 0330 


Bor: Srnithe Vv. Webb, 11 Minn: 878) 
93. British North America Bank 


v. Madison, 33 P. 762, 99 Cal. 125, 138; 
Smith v. Webb, 11 Minn. 378, 391. 

94 Shearer v. Farmers’ Life Ins. 
Co., 189 P. 648, 650, 106 Kan. 574. 
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“where the cause of action arose,’”’®> “where the com- 
plaint is or will be filed,’®*® “where the plaintiff or 
the defendant resides,”®? “where the prosecution is 
[or was] held,”®* “where there was,”®® and “where 
the same does not cross any public street or avenue 
at grade.” 


[§ 2] B. Adverb of Time. As an adverb of 
time,” “where” has been defined as meaning when;* 
or when in any such ease;* and in connection with 
estates the word is used to express the time of the 
enjoyment or of the vesting of interest.® 


Phrases: “And where a suit is now pending,’’® 


“where a remainder is limited to take effect in pos- 
session [upon event that must happen],”* “where he 
deems it advisable,”® and “where the estate . . . 
is limited either to . . . uncertain person, or 
upon the happening of . . uncertain event.’’® 


[§ 3].C. As Word of Condition or Contingency. 
When used to express condition or contingency,'° 
“where” has been defined as meaning if;1! under cir- 


Shearer v. Farmers’ Life Ins. 
Co., supra; Steele v. Commissioners 


95. 
218. 


Fire Ins. Co., 112 8.E. 88, 89, 119 S.C. 


WHERE—WHEREAS 


cumstances in which.?? 


Phrases: ‘Where a copy of the complaint is not 
served,”’?® “where any fee is charged,”'* “where ap- 
plicable to common earriers,”*® “where such party 
or his attorney resides in this state,”1° “where the 
cause of action has arisen in another state,”!’ “where 
the negligence of two unite in causing,”?> “where 
there is evidence before a jury,’’!® “where the title 
to real estate is involved,”’?° and “where they 
knew.”?1 


WHEREAS. Although;”? considering __ that 
things are so;?3 implying an admission of facts, 
something followed by a different statement, and 
sometimes by inference of something consequent ;** 
the fact is;2° the fact or case really being that ;?° 
the thing being so that;?7 when in fact;?* while on 
the contrary;?® while the contrary.°° It has been 
said that this word implies a recital and, generally, 
cannot be used in the direct and positive averment of 
a fact;?! although, as shown by the context, what 
follows may be positive averment and not recital.®? 


25.. People v. Ennis, 70 BP: 84, 137% 
Cal. 268, 266. 


26. 


of Rutherford County, 70 N.C. 137, 
139; Jones v. Commissioners of Bla- 
den County, 69 N.C. 412, 415; Doughty 
v. Funk, 84 P. 484, 15 Okl. 643, 647, 
4 L.R.A.N.S. 1029. 

[a] Not where transactions took 
place.—Shearer v. Farmers’ Life Ins. 
Co., 189 P. 648, 650, 106 Kan. 574. 


96. Cook v. Kelsey, 19 N.Y. 412, 
413. 
97. Steele v. Commissioners of 


Rutherford County, 70 N.C. 137, 139. 

98. Barth v. State, 140 N.E. 650, 
651, 107 Ohio St. 154. 

[a] Not geographical place.— 
Barth y. State, 140 N.H. 650, 651, 107 
Ohio St. 154. 

99. Pond v. State, 55 Ala. 196, 197. 

1. Girl v. U. S. Railroad Adminis- 
tration, 189 N.W. 834, 194 Iowa 1382, 
1385 (in ordinance limiting speed of 
trains). 

2. See Time § 1. 

3. Ex p. Boyd, 96 S.W. 1079, 1080, 
50 Tex.Cr. 309. 

“When” ante. 

4 In re Pennsylvania Co., 11 S.Ct. 
141, 137 U.S. 451, 456, 34 L.Ed. 738 
{quot Campbell v. Milliken, 119 F. 
982, 986]. 

5. Doe ex dem. Poor v. Considine, 6 
Wall. (U.S.) 458, 475, 18 L.Ed. 869. 


6. In re Pennsylvania Co., 11 S.Ct. 
TAs) US. 451, 455, 34 LW. (7383 
Campbell v. Milliken, 119 F. 982, 986. 

7. Doe ex dem. Poor v. Considine, 
6 Wall. (U.S.) 458, 476, 18 L.Ed. 869 
(as constituting vested remainder). 

8. Ex p. Boyd, 96 S.W. 1079, 1080, 
50 Tex.Cr. 309. 

9. Doe ex dem. Poor v. Considine, 
6 Wall. (U.S.) 458, 474, 18 L.Ed. 869 
(as constituting contingent remain- 
der). 

10. See Condition 12 C.J. p 398; 
Contingency 13 C.J. p 113. 

11. Frank Parmelee Co. v. Whee- 
lock, 79 N.E. 652, 654, 224 Zll. 194 [cit 


Illinois Cent. R. Co. v. Johnson, 77 N. }- 


B. 592, 221 Ill. 42, 48; Chicago & N. 
W. Ry. Co. v. Moranda, 108 Ill. 576, 
582 (last two cases using “where” in 
such sense, without so defining it) ]; 
Swink v. Anthony, 81 S.W. 915, 107 
Mo.App. 601, 606; Graham v. Standard 


Ch to GAB a eK Orel fe wera 

12. Standard D.; Webster Int. D. 
[both quot State v. Hogreiver, 53 N.B. 
921, 9238, 152 Ind. 652, 45 L.R.A. 504]. 


ees Cook v. Kelsey, 19 N.Y. 412, 
3: 


14, Sitate v. Hogreiver, 53 N.E. 921, 
923, 152 Ind. 652, 45 L.R.A. 504. 

15. Fruit Growers’ Express Incor- 
porated v. Federal Trade Commission, 
274 EE. 205, (207. 


16. Swink v. Anthony, 81 S.W. 915, 
107 Mo.App. 601, 605. 


17. Doughty v. Funk, 84 P. 484, 
15 Okl. 648, 647, 4 L.R.A.N.S. 1029. 


18. Frank Parmelee Co. v. Whee- 
lock, 79 N.B. 652, 654, 224 Ill. 194. 


19. Illinois Cent. R. Co. v. John- 
son, 77 N.E. 592, 221 Ill. 42, 48 [quot 
Chicago & N. W. Ry. Co. v. Moranda, 
108 Ill. 576, 582]. 


20. Stephens v. Jones, 129 So. 555, 
14 La.App. 113, 114. 


[a] As affecting court’s jurisdic- 
tion.—In holding that Shreveport city 
court was without jurisdiction of suit 
requiring fixing of boundary, the 
phrase in Act (1921) No. 28 (BHxtra 
Sess.), providing that a city court is 
without jurisdiction ‘‘where the title 
to real estate is involved,” held to in- 
clude actions in which real right or 
accessory right of ownership in real 
estate is involved. Stephens v. Jones, 
129 So. 555, 14 La.App. 118, 114. 


21. Graham v. Standard Fire Ins. 
Co., 112°S.E.. 88, 89, 119 S.C. 218. 


[a] “If they knew” equivalent.— 
Graham vy. Standard Fire Ins. Co., 112 
S.H. 88, 89, 119 S.C. 218. 


[b] “In a case where they knew” 
equivalent.—Graham v. Standard Fire 
Ins: Co., 112, S.E. 88,89, 119°S.Cy 218° 


22. Hill v. Smith, 111 A. 840, 842, 
95 Conn. 579 (rather than as meaning 
“since’’). 

“Although” 2 C.J. p 1295. 


23. 30 Am.&HWng.Ency.L. (2d ed) 
p 514 [quot Simpson vy. Anderson, (N. 
J.Ch.) 70 A. 696, 698]; Century D. 
[quot Dalton v. U. S., 127 F. 544, 547, 
62 C.C.A. 238]; Dean v. Clark, 30 N.Y. 
S. 45, 47, 80 Hun 80. 

S 


24 Century D. [quot Dalton vy. U. 
» 127 BE. 044, 547, 62 C.C,AL 238], 


Century D. [quot Dalton v. U. 
8.1127 Bs 544, 547, 62°C. CxA. 2385 

27. 30 Am.&Eng.Encye.L. (2d ed) 
p 514 [quot Simpson y. Anderson, (N. 
J.Ch.) 70 A. 696, 698]; Century D. 
[quot Dalton v. U. S., 127 F. 544, 547, 
62 C.C.A. 238]; Dean y. Clark, 30 N. 
Y.S. 45, 47, 80 Hun 80.: 


28. Century D. [quot Dalton v. U. 
S.) 12% F644, 547, 62°C. CUA 2 aeae 
Webster New Int. D. [quot Stoltz v. 
People, 148 P. 865, 866, 59 Colo. 342]; 
eee v. Ennis, 70 P. 84, 137 Cal. 263, 


29. Century D. [quot Dalton v. 
US:, 127 By 544, 647, 62 €/C Ay 2338r 
Webster New Int. D. [quot Stoltz 
To es 148 P. 865, 866, 59 Colo. 


30. People v. Ennis, 70 P. 84, 137 
Cal. 263, 266. 


1. Dalton v: U. S., 127 BF. 544, 5475 
62 C.C.A. 238; Simpson v. Anderson, 
(N.J.Ch.) 70 A. 696, 698. Syme v. 
Griffin, 4 Hen.&M. (14 Va.) 277, 280. 
See Benson v. Bennett, 25 N.J.Law 
166, 170 (where addition of “where- 
as” to introductory phrase “for that” 
in an affidavit was held to render 
the statement a mere recital); Rex 
v. Crowhurst, 2 Ld.Raym. 1368, 1364, 
92 Reprint 888; Reg. v. Goddard, 2 
Ld.Raym. 920, 921, 92 Reprint 114 
(both emses discussing the Latin 
equivalent “quod cum’”’). 


“Averment” 6 C.J. p 874. 
“Fact” 25C.J. D, 33d. 


Pleading by way of recital see 
Pleading § 88. 


“Quod cum” 51 C.J. p 301. See also 
Pleading § 88 note 138 [a]. 

“Recital” 53 C.J. p 548. 

82. Stoltz v. People, 148 P. 865, 


866, 59 Colo. 342. See People vy. Fitz- 
gerald, 52 N.W. 726, 92 Mich. 328, 
331; Syme v. Griffin, 4 Hen.&M. (14 
Va.) 277, 280. 


[a] Context controlling.—‘“It is no 
better, no doubt, to avoid the use of 
the word ‘whereas’ in a pleading; but 
it may be observed that whatever is 
in itself a positive averment is not 
turned into recital by the mere fact 
that somewhere preceding the aver- 
ment the word ‘whereas’ is used; the 
effect of that word depends upon-how 
it is connected with the succeeding 


For later cases, developments and changes in the law see Annotations, same title and section number, 


WHEREAS—WHEREUPON 


Phrases: “And whereas,’3* “for that where- 
as,”54 “that -whereas,”85 “whereas . . . depo- 
nent loaned and advanced in e¢ash,’’?* “whereas, in 
truth and in fact,”*? “whereas [named person] be- 
came indebted,’*’ “whereas [named per- 
son] has placed in the hands of [named trustee a 
certain sum in escrow],’”?® “whereas this deponent 
NS ys become an indorser,’’*® and “whereas 
you have requested the commissioners.’’4? 


WHEREBY. And by it;4? as in the phrases: 
“Whereby he promised and agreed for value receiv- 
ed . . . to pay,’**® and “whereby the said writ- 
ing obligatory became forfeited.’ 44 


WHEREFORE. For which reason;**® as in the 
phrase, “wherefore the said defendants say that said 
premium note was and is void.’’4® 


[68 C.J.] 2538 


time or respect.48 


Phrases: “In any city or town wherein, 
“wherein a sum of money was dependent,”®° “where- 
in is situate,”>! “wherein it has been or may here- 
after be authorized . . . to operate,”®? and 
“wherein or on the result of which.”®* 

WHEREON.®* On which; on what;®° as in the 
phrase “whereon said bridge was to be built.”°° 

WHERESOEVER.®? Wherever;°® and it has 
been said that the word points to locality,®® being 
therefore peculiarly applicable to real estate.®° 

Phrases: ‘“Whatsoever and  wheresoever, 
“ “wheresoever’ such second marriage takes place, 
and “wheresoever the same may be.”®? 


WHEREUPON.®* An adverb of time®® or a rel- 
ative conjunction,®® but not a word of numbers or 


49 


61 
9962 


WHEREIN.?? 


part of the sentence. ‘That whereas’ 
is the form generally held objection- 
able in the older decisions. But the 
word may be used in the sense given 
to it in the dictionaries as synony- 
mous with ‘when in fact,’ ‘while the 
contrary,’ ‘the fact is,’ ete.; and when 
used in that sense, as shown by the 
context, what follows may be posi- 
tive averment, and not recital.’ Peo- 
ple Veonnis.. 70 P84, 0387 Cal. 2633 
66. 


33. Simpson v. Anderson, (N.J. 
Ch.) 70 A. 696, 698. 
[a] “For that whereas” equiva- 


lent.—In discussing the force of the 
phrase in an affidavit, the court said: 
“Now, I can see no difference between 
commencing an affidavit with the 
words ‘for that whereas,’ and com- 
mencing an affidavit with the words 
‘and whereas.’ Both are used by 
way of recital in legal instruments, 
but are not used by way of 
direct and positive averments of facts 
in affidavits.’’ Simpson vy. Anderson, 
(N.J.Ch.) 70 A. 696, 698. 


34 Simpson v. Anderson, supra; 
Benson v. Bennett, 25 N.J.Law 166, 
170. 

[a] “For that’ contrasted.—In 
holding that an affidavit to hold to 
bail which commenced with the words 
“for that’? was good, the court said: 
“A statement ‘for that’ A. B. did a 
particular thing, is considered to be 
a direct and positive averment, but a 
statement commencing ‘for that 
whereas’ is not a positive averment, 
but a statement by way of recital.” 
Benson v. Bennett, 25 N.J.Law 166, 
170 [cit and foll Simpson v. Anderson, 
(N.J.Ch.) 70 A. 696, 698]. 

“And whereas” equivalent see su- 
pra note 33 [a]. 

“Quod cum” equivalent see Plead- 
ing § 88 note 13 [c]. See also 51 C.J. 
p 301. 

35. People v. Ennis, 70 P. 84, 137 
Cal. 263, 266. 


[a] As objectionable in pleading. 
—‘‘ ‘That whereas’ is the form gen- 
erally held objectionable in the older 
decisions.” People v. Ennis, 70 P. 
84, 137 Cal. 263, 266. 


36. Simpson v. 
@h.) 70. A..3696;.698: 


[a] Held insufficient as direct aver- 
ment of consideration.——Simpson v. 
Anderson, (N.J.Ch.) 70 A. 696, 698. 


387. Dalton v..U. S:, 127.F. 544, 545, 
62) C.CHA, 22305 Stoltz v. People; 148 
P. 865, 866, 59 Colo. 342; People v. 
Fitzgerald, 52 N.W. 726, 92 Mich. 328, 
331. 


[a] 


Anderson, (N.J. 


Introducing positive aver- 


In which; in which place, thing, 


quantity.°7 


While the word may not be definite as 


ment.—‘“In the case at bar, the lan-|Co., 79 N.E. 484, 485, 193 Mass. 305. 


guage objected to ‘whereas, in 
truth and in fact he, the said 
Ennis, was down to Sargent’s cor- 
ral,’ etc.; and this was clearly a posi- 
tive averment, and not a mere recital, 
notwithstanding the use of the word 
‘whereas.’”’ People v. Ennis, 70 P. 
84, 137 Cal. 268, 266, 267. 

[b] Held insufficient to introduce 
description of scheme to defraud in a 
prosecution for using the mails for 
the purpose of effectuating a fraud. 
Dalton’ votU. Se 120 PS See 5477 162 
C.C.A. 238. 

38. Simpson v. 
Ch.) 70) A. 696, 698: 

[a] Held insufficient as averment 
of fact in affidavit concerning the 
consideration for a chattel mortgage. 
Simpson v. Anderson, (N.J.Ch.) 70 A. 
696, 698. 

39. Hill v. Smith, 111 A. 840, 842, 
95, Conny 579: 

40. Simpson v. 
Chy) 70 AN696,7 698. 

[a] Held insufficient as_ direct 
averment of consideration.—Simpson 
vy. Anderson, (N.J.Ch.) 70 A. 696, 698. 

41. Dean v. Clark, 30 N.Y.S. 45, 46, 
80 Hun 80. 

42. Acme Food Co. v. Older, 61 S. 
E235, 236, 64 W.Va. Zoo, 17 TIRSA: 
N.S. 801. 

43. Acme Food Co. vy. Older, supra. 

[a] Held sufficient averment of 
promise, in a declaration on a prom- 
issory note. Acme Food Co. y. Older, 
61_S.E.. 235, 2386, 64 W.Va. 250, 17 1. R. 
A.N.S. 801. 

44. Syme v. Griffin, 4 Hen.&M. (14 
Va.) 277, 280. 

45. Lycoming F. Ins. Co. v. Medad 
Wright & Son, 55 Vt. 526, 531. 

46. Lycoming F. Ins. Co. v. Medad 
Wright & Son, supra. 

[a] “For which reason, the said 
defendants,” etc., held equivalent.— 
Lycoming F. Ins. Co. v. Medad 
Wrights& Son, 55 Vt 526, 5ola, | 

[b] Phrase held not argumenta- 
tive in pleading.—Lycoming F. Ins. 
Co. Keeper Wright & Son, 55 Vt. 
526, : 


roe 


Anderson, (N.J. 


Anderson, (N.J. 


47. See also Whereon post; Where- 
upon post. 

48. Webster New Int. D. 

49. Williams v. Old Colony St. Ry. 


Co., 79 N.E. 484, 485, 193 Mass. 305. 


50. State v. Gregory, (Del.) 143 A. 
458, 459. 
51. Commonwealth y. Bradley, 59 


A. 438, 210 Pa. 66, 68. 
52. Williams v. Old Colony St. Ry. 


53. State v. Gregory, (Del.) 143 A. 
458, 459. 

54. See also Wherein ante; Where- 
upon post. 

55. Webster New Int. D. 

56. Hawthorn v. Newcastle Upon 


Tyne. & N.S) R.-Co., 3° QOLBy 133852036, 
114 Reprint 688. 

[a] Bridge construction contract 
providing for a lien on such machines, 
implements, and materials as should 
for the time being be in or on the 
“lands or grounds whereon said 
bridge was to be built” held to in- 
clude all places in which the build- 
ing of the bridge, in a popular sense, 
is being carried on, if such places 
were in the possession of the person 
for whom the bridge was to be built, 
so that they might be considered as 
having a possession of the articles 
there placed. Hawthorn v. Newcastle 
Upon: Lyne '& INsS eh Con sears 
733, 736, 114 Reprint 688. 

57. See also Wherever post. 


58. Webster New Int. D. See 
Stokes v. Salomons, 9 Hare 75, 79, 41 


Eng.Ch. 75, 68 Reprint 421; In re 
eee Sections, 1'@an.Cr.€as.eiua, 


“Wherever” post. 


59. Stokes v. Salomons, 9 Hare 75, 
79, 41 Eng.Ch. 75, 68 Reprint 421. 
See In re Bigamy Sections, 1 Can. 
CriCaswe lia: a9i6: 


60. Stokes v. Salomons, 9 Hare 75, 
79, 41 Eng.Ch. 75, 68 Reprint 421 (in 
construing a devise). 


61. Stokes v. Salomons, 9 Hare 75, 
79, 41 Eng.Ch. 75, 68 Reprint 421. 


62. In re Bigamy Sections, 1 Can. 
CriGase W72eeiobs 

[a] ‘“‘Wheresoever ‘in this colony’ 
the offense is committed” equivalent. 
—In re Bigamy Sections, 1 Can.Cr. 
Cassie Wi2re LIC. 

638. Halderman v. Halderman, 174 
N.E.- 890, 893, 342 Tll. 550; Peters v. 
Spillman ds Tl 370; 8738. 

64. See also Thereupon 62 C.J. p 
906; Wherein ante; Whereon ante. 

65. Foster & Foster v. Nowlin, 4 
Mo. 18, 23 

66. Dis. op. in Sanford’s Estate, 68 
Pe 494, 186 Cals 9%, L038. (by, wate 
the proposition set forth in the ante- 
cedent clause is to be followed in 
time and in act by the matter set 
forth in the concluding clause’’). 


67. Foster & Foster v. Nowlin, 4 

Mom tomocne 
“Number” 46 C.J. p 835. 
“Quantity” 51 C.J. p 115. 
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to time,°® it imports subsequence,®® although not 
immediate sequence,’® and hence distinguished from 
“thereupon.”’+ It has been defined as meaning aft- 


er which;*? in consequence of which;*? upon 
which.74 
Phrases: “Whereupon I gave judgment,’7® 


“whereupon it shall be filed,’’® “whereupon the 
court held,”’* “whereupon the court rendered judg- 
ment,”*®8 “whereupon the pawnbroker shall suffer 
the person . . . to redeem,”*® “whereupon the 
prisoner moved to set aside the verdict,’ “where- 
upon the said cireuit court shall order notia 
. . . served,’’®1 “whereupon they shall be of force 
as law,”’®? and “whereupon they shall convey the 
same.”83 


WHEREVER.®* At or in whatever place; 
wheresoever.*® 
Phrases: ‘Wherever found,’®® “wherever he, she 


or they may reside or be found,”®? and “wherever 
the King shall then be in England.’ 


In sense of time. The word has sometimes been 
used in a time sense and then it has been said to 


WHEREUPON—WHICH 


be equivalent to “as often as,” implying a single 
initiative,*® and distinguished from “whenever,’’®° 
as in the phrase “wherever the population . . . 
was more than [specified figure].”?* : 


*WHERRY. A craft plying for hire for the ear- 
rying of passengers;°* a boat plying for hire and 
carrylng passengers or goods.°* The term has been 
distinguished from “lighter,”®* and was held not to 
include a steam tug used for towing boats.®® 


WHETHER. Which of two or several;°® which 
of two alternatives expressed by a sentence or the 
clause of a sentence, and followed by “or.”®? The 
word is used as a pronoun, and also as a particle 
expressing one part of a disjunctive question in op- 
position to the other.®® 


Word never has force of videlicet, either in com- 
mon parlance or legal phraseology.®® 


Phrases: ‘Whether or not,”’! and “whether sane 
or insane.”? 


WHICH. A term said to be of varying usage, and 


68. State v. Van Ellis, 32 N.W. 32, 
69 Wis. 19, 22. 

69. Sanford’s Estate, 68 P. 494, 
136 Cal. 97, 99; Lee v. Cook, 1 Wyo. 
413, 419. See Town of New Iberia v. 
Moss Hotel Co., 36 So. 552, 112 La. 
525, 528. 

70. City of Orlando v. Orlando 
IWiaten scl CO. 639 Sos bez, 50) Hila. 
207, 214, 215; Gilligan v. Common- 
wealth, 37 S.E. 962, 99 Va. 816, 824; 
Lee v. Cook, 1 Wyo. 413, 419. 

“Immediately” 31 C.J. p 247. 


71. City of Orlando v. Orlando 
Water & L. Co., 39 So. 532, 50 Fla. 
207, 215; Burslem v. Attenborough, 
DR Oy Cres di22. 1265 

[a] “Thereupon” distinguished.—- 
The word, held to differ from ‘‘there- 
upon” in this respect, that it may 
simply confer a right without involv- 
ing the idea of time, whereas ‘‘there- 
upon” is virtually equivalent to im- 
mediately. Burslem v. Attenborough, 
Lao e re. wize, 126) Lent ity, of Or- 
Jando v. Orlando Water & L. Co., 39 
So. 532,'50 Mla. 207, 215]. 

“Thereupon” 62 C.J. p 906. 


72. Sanford’s Estate, 68 P. 494, 
iZ6y Cal. 97%. 103 Cais) op); Town-ot 
New Iberia v. Moss Hotel Co., 36 So. 
bode, dio La. 525, 528% Gilligan v. 
Commonwealth, 3% S.H. 962, 99 Va. 
816, 824; Lee v. Cook, 1 Wyo. 413, 419. 
See Bartow vy. Smyth, 14 N.J. Law 286, 

73. Gilligan v. Commonwealth, 37 
S.E. 962, 99 Va. 816, 824. 


of the defendant, and then says 
‘whereupon,’ that is ‘upon’ the defend- 
ant’s appearance ‘I gave judgment,’ 
ete.”’ Barstow v. Smyth, 14 N.J.Law 
286, 288. 

75. Barstow v. Smyth, 14 N.J.Law 
286, 287. 


76. Lee v. Cook, 1 Wyo. 413, 418. 
77. Foster v. Nowlin, 4 Mo. 18, 23. 


78. State v. Van Ells, 32 N.W. 32, 
69 Wis. 19, 22. 


[al As precluding idea of adjourn- 
ment.—In construing a docket entry 
reading: “The jury returned a ver- 
dict as follows: ‘We, the jury, find 
for the plaintiffs.’ Whereupon the 
court rendered judgment,’ the court 
said: “True, the word ‘whereupon’ is 
not definite as to time; but, taken in 
connection with the statement of the 
justice, the conclusive presumption 
is that the judgment was rendered 
on the verdict without an adjourn- 


ment.” State v. Van Ells, 32 N.W. 
32, 69 Wis. 19, 22: 
79. Burslem v. Attenborough, L.R. 


SS KO ue APY NIG, 

80. Gilligan v. Commonwealth, 37 
S.E. 962, 99 Va. 816, 824. 

81. City of -Orlando v. Orlando 
Water & 1: Co, 39 So: 5325760) Ma. 
207, 210, 214. 


82. Town of New Iberia v. Moss 
Hotel Co., 36 So. 552, 112 La. 525, 528. 


83. In re Sanford’s Estate, 68 P. 
494, 1386 Cal. 97, 99. 


84. See also When ante; Where 


$0. Moore v. Johnson, supra. 


[a] “Whenever” contrasted.—In 
construing a statute giving certain 
county prosecutors increased compen- 
sation “wherever the population of 
any such county was more than” a 
stated figure, the court said: ‘The 
construction receives additional sup- 
port from the particle used which is 
‘wherever’ not ‘whenever’; the latter, 
being the equivalent of ‘as long as,’ 
Suggests a possible limitation, while 
the former, which is the equivalent of 
‘as often as,’ implies in the context 
a single initiative.” Moore v. John- 
son, 88 A. 699, 701, 85 N.J.Law 40, 


“Whenever” ante. 


91. Moore v. Johnson, 88 A. 699, 
700, 85 N.J.Law 40. 


92. Reg. v. Reed, 28 Eng.L.&Kq. 
TESS ea RYE 
93. Reed v. Ingham, 3 E.&B. 889, 


901, 77 E.C.L. 889, 118 Reprint 1375. 

94 Reg. v. Reed, 28 Eng.L.&Eq. 
LSi3ee tos 

“Lighter” 37 C.J. p 659. 

95. Reed v. Ingham, 3 E.&B. 889, 
901, 26 Eng. L.&Hq. 164, 77 E.C.L. 889, 
118 Reprint 1375. 


96. Richardson Imp. D. [quot 
Scragg v. London, 28 U.C.Q.B. (ont 
457, 460; Scragg v. London, 26 U.C. 
Q.B. (Ont.) 263, 270). 

97. Richardson Imp. D. [quot 


Scragg v. London, 28 U.C.Q.B. (Ont.) 
457, 460]. 


88. Johnson D. [quot Scragg v. 


74, Gilligan v. Commonwealth, su-| ante: Wheresoever ante. London, 28 U.C.Q.B. (Ont.) 457, 460]; 
pra; Lee v. Cook, 1 Wyo. 4138, 419. ae es ace + ee : 
See Barstow v. Smyth, 14 N.J.Law 85. Webster New Int. D. ecnch aon Dy tet oor 
286, 288; Burslem v. Attenborough, “wWheresoever” ante. 99 Ve tl 6 Aes teary Third 
L.R. 8 C.P. 122, 128. 86. Halderman v. Halderman, 174] wara pias ienkn 1 Tas 330. 

[a] “Upon” equivalent.—In con-| N.E. 890, 893, 342 Ill. 550; Bloom v.] 337. ; ; 
struing a justice’s transcript reading; | Bloom, 11 Pa.Dist.&Co. 752, 754. “Videlicet” ante 
“The plaintiff appeared according to 87. Ralston’s Appeal, 93 Pa. 133, i q 
notice [which required appearance at | 137. ee in NAN Sete Bed 
four o’clock], and the defendant did 88. Jones v. Stordy, 9 Bast 55, he 376, 69 Pesci 608, paee . 


not appear until after four o’clock. 


58, 108 Reprint 494. 


MOLE SoKee Goa en a [a] As meaning “Westminster.”— ie [a] As more emphatic than 
peared before the justice. ’But when| Jones v. Stordy, 9 Wast 55, 58, 103) whether” Thurmond v. State, 79 S. 
did he give judgment; before or after] Reprint 494 (in a bond for appearing | W. 316, 31%, 46 Tex.Cr. 162: 

the defendant appeared? Certainly | there). Day v. Interstate Life & Acci- 
after the defendant appeared, for the 89. Moore v. Johnson, 88 A. 699, 


justice first records the appearance|701, 85 N.J.Law 40. 


[gent Co., 42 S.W.(2d) 208, 163 Tenn. 
90. 


*By PHILIP H. CRAWFORD JR, (Wherry-Will inclusive). 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


WHICH—WHILE 


to give writers a great deal of trouble;*® it is often 
treated as the equivalent of “and it,”4 or “that’’® 
used restrictively. The term was used synonymous; 
ly with “as” by the early English writers,® and has 
been said. to be synonymous with “and "if that.’? 
While, as a relative pronoun, the word often has 
more than one antecedent, and there is no reason 
for limiting the clause beginning with the term to 
one,® the term will refer to the last antecedent, | 
it word or clause, to which it can properly apply, 
unless a common sense reading requires a different 
- econstruction.® 


Phrases: “Of which silk is a component mate- 
rial,”’?° “whieh do or may interfere,’’!! “which I have 
already advanced,’’?? “which I hold,’?* “which pro- 
duees intoxication,”’!* and “which shall have been.”!® 


WHIFF. To inhale or draw in, as air or tobacco 
smoke; also to drink.'® 


WHIFFLE BOARD. A board known by other 
names in various localities, one of which is “bally 
round.” It is a board with holes or sockets seatter- 
ed over it, the holes and sockets being of different 
values. By inserting a coin in a slot a number of 
marbles or balls appear, usually at the lower right- 
hand corner of the board. There is a lever or plunger 
against which the balls or marbles successively rest. 
By pulling back the plunger or lever and then re- 
leasing it, the player hits the ball or marble, which 


3. Tennessee v. Bank of Commerce, [| ‘which I hold’ 


certainly 
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ts thus propelled to the top of the board where, by 
force of gravity, it runs back down the board to- 
wards the bottom. Its progress is impeded and its 
direction variously changed by various pins or nails 
scattered over the board. If the ball rolls into a 
hole or socket, there is placed to the credit of the 
player whatever value attaches ¢o the particular 
hole or socket; but if the ball reaches the bottom of 
the board without having rolled into any hole or 
socket, the player gets no credit.1* 


WHILE. An adverb expressing duration,'® im- 
plying some degree of continuance.t® The word has 
been defined variously as meaning as long as;7° at 
the same time;?! at the same time that;?* during 
the time;?* during the time that;?* pending;?° and 
when.?° 

Term has been distinguished from “provided.’?* 


Phrases: “While acting as an officer,”?* “while 
acting as messenger of paymaster,”?° “while acting 
in any fiduciary capacity,”®° “while acting under 
the assured’s directions,’’?! “while at work outside 
such prison,”°? “while being transperted over its 
road,”°3 “while contained in,”4 “while drying 
hops,”?> “while engaged in the work of operating 
the ears,”?® “while fresh in his recollection,’’* 
“while I need care,”?® “while in good health, 25 
“while in possession of the property,’*° “while in 
the building,”*! “while in the discharge of his du- 


individuate 26. Commercial Travelers’ Mut. 


Doe Osi altos 

4 Tennessee v. Bank of Com- 
merce, supra; Bishop v. Wheeling 
Moid & Foundry Co., 96 S.E. 1020, 1022, 
82 W.Va. 637. 

5. Tennessee v. Bank of Commerce, 
53 F. 735, 743. 

[a] Should be used in preference 
to “that’’. or “and it” whenever its 
clause introduces a new fact about 
the antecedent. Maxwell Advanced 
Grammar [cit Tennessee v. Bank of 
Commerce, 53 F. 735, 743]. 


{b] Modern writers, it is said, do 
not generally observe this usage. 


Tennessee v. Bank of Commerce, 53 
P7385, 743. 
[c] “Who,” “which,” and “that” 


agree in being relatives, and are more 
or less interchangeable as such, but 
it is said that some recent authorities 
teach that “that” should be used when 
the relative clause is limiting or defin- 
ing. Dunn v. Bryan, 299 P. 253, 256, 
77 Utah 604. 

“That”? 62 C.J. p 833. 

“Who” post. 

6 Whateley v. Spooner, 3 Kay & 
J. 542, 547, 69 Reprint 1224. 

7. Menzies v. Kennedy, 9 Nev. 152, 
160. 

8. Lowrey  v. Cowles 
Smelting & Aluminum Co., 68 F. 
372. 

9. Endlich Int. p 582 [quot Peter- 
son v. Turney, 2 Tenn.Ch.A. 519, 534]. 


Electric 
354, 


10. Wilson v. Spaulding, 19 F. 413, 
415. 

11. Lowrey v. Cowles WBlectric 
Smelting & Aluminum Co., 68 F. 354, 
Siigis 

12. Whately v. Spooner, 3 Kay & J. 


542, 547, 69 Reprint 1224. 


13. Blackstone v. Blackstone, 3 
Watts (Pa.) 335, 338, 27 Am.D. 359. 


{a] As said of stock ‘‘the words 
[68 C. J.—11] 


the stock as a corpus with as much 
precision as would the words ‘stand- 
ing in my name.’” Blackstone v. 
Blaekstone, 3 Watts (Pa.) 335, 338, 27 
Am.D. 359. 

14. State v. Bailey, 
Wash. 336. 

15. Citizens’ Gas. light Cow ve Al- 
den, 44 N.J.Law 648, 653. 

16. Webster D. [guot Shepherd v. 
Washington Park Cemetery Ass’n, 
(Ind.App.) 186 N.E. 356, 358]. 

17. Commonwealth v. Miller, (Ky.) 
54-8. W.(2d), 632, 633. 


18. Cummings v. Lohr, 92 N.E. 970, 
246 Ill. 577, 580. 


19. Chicago, etec., R. Co.'v. Fisher, 
31 N.E. 406, 141 111. 614, 625. 


20. Fireman’s Fund Ins. Co. v. 
Jackson, 131 S.B. 359, 360, 161 Ga. 559; 
Lawrence v. Leidigh, 50 P6005 58 
Kan. 594, 602, 62 Am.S.R. 631. 


21. Webster D. [quot Greener v. 
Niehaus, 89 N.F. 377, 378, 44 Ind.App. 
674]. 

22. Hammann v. Mink, 99 Ind. 279, 
285. 


121 Pee8 205567, 


23. Fireman’s Fund Ins. Co. v. 
Jackson; 13d "Ss 359) 1360, 160 Gar 
559; Stafford v. St. John, 73 N.E. 596, 


600, 164 Ind. 277; Industrial Commis- 
sion v. Gray, 178 N.I. 430, 431, 40 Ohio 
App. 295; In re Naugle’s Estate, 112 
Ay 24, 25,, 268) Pa. 4815) Gulf, ete, Ri 
Co. v. Howard, 80 S.W. 229, 97 Tex. 
plspe qk liehitoe, (enoihias) yout eds KON a ie 
Johnson, 103 S.W. 447, 47 Tex.Civ.App. 
74, 78). 

24. Chicago, etc., R. Co. v. Fisher, 
31 N.E. 406, 141 Ill. 614, 625 [aff 38 
TIll.App. 33]; Lawrence v. Leidigh, 50 
P. 600, 58 Kan. 594, 602, 62 Am.S.R. 
631. 

25. 
Jackson, 
559. 


“Pending” 48 C.J. p 781. 


Fireman’s Fund Ins. Co. v. 
131 S.E. 359, 360, 161 Ga. 


Ace. Assoc. of America v. Fulton, 79 
WY. 423, 425, 24 €.C.Ay 654. 


27. Cummings v. Lohr, 92 N.E. 970, 
246 Tl. 577, 580. 


“Provided” 50 C.J. p 830. 


25. A. G. Hyde & Sons v. Lesser, 
87 N.Y.S. 878, 93 App.Div. 320, 322 
29. International Harvester Co. v. 


Neueee Surety Co, 44 EB (2da) 746; 
49. 
30. Bloomingdale v. Dreher, 31 F. 
aoe 93, 94; In re Harper, 133 F. 970, 
31. Seay v. Georgia Life Ins. Co., 
179 S.W. 312, 313, 132 Tenn. 673, Ann. 


Cas.1916H 1157. 


22. People v. Upton, 228 P. 
67 Cal.App. 445, 

33. Fremont, etc, 
blad, 101 N.W. 1033, 106 N.W. 1041, 
U2 Neds a7 1ohe GO. A TUR AGN See 5 
and note, 9 Ann.Cas. 1096; Chicago, 
ete., R. Co. v. Sattler, 90 N.W. 649, 
64 Neb. 636, 645, 97 Am.S.R.° 666, 57 
L.R.A. 890. 


34 Ring v. Phceenix Assur. Co., 14 
N.H. 525, 145 Mass. 426, 427. 


35. Langworthy v. Oswego, 
Ins. Co., 85 N.Y. 632, 633. 


36. (Gull Ca Gus.” Ey Ry Commune 
Howard, 80 S.W. 229, 280, 97 Tex. 513; 
Cole Oe Ga sak: Ry. Ow ve Johnson, 
103 S.W. 447, 449, 47 Tex.Civ.App. 74. 


37.. Putnam v. U-. S., 116 S.Ct, 923° 
162 U.S. 687, 696, 40 L.Ed. 1118. 


38. In re gong: Hstate, 112 A. 
24, 25, 268 Pa. 481 


39. New York Life Ins. Co. v. 
Smith, 91 So. 456, 459, 129 Miss. 544. 


40. New York Security & Trust 
Co. v. Saratoga Gas, etc., Co., 39 Ries 
486, 488, 5 App. Div. 535, 538, 25 N.Y. 
Civ.Proc. 385. 


41. American Steam Laundry Co. 
v. Riverside Printing Co., 177 N.W. 
852, 858, 171 Wis. 644. 


50, 51, 


R. Co. v. Hag- 


etc., 


\ 
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ties,”4? “while in the discharge of his official duty,”*? 
“while in the line of duty,”*4 “while intoxicated,”*> 
“while in use,’”’#° “while kept at an almshouse or oth- 
er asylum at public expense,”’** “ ‘while’ lying in 
wait,”*8 “while not in use,”4® “while oceupied,’’®® 
“while of unsound mind,’’®! “while ‘posterity ex- 
ists,’ >? “while riding in an automobile,”®* “while 
such insurance remains in foree,’”°+ “while travel- 
ing,”®> “while under the influence of intoxicating 
liquor,”®° and “while violating the law.’’5? 


WHILST. While.5§ 
WHIP. To beat or lash,5® and so used, in the 


phrase, “senténeed to be whipped thirty-nine lash- 
es,”760 
Whipping.®+ A mode of punishment by the in- 


fiiction of stripes, occasionally used in England and 
a few of the American states.°2 Also a mode where- 
by a bag is hoisted from the hold by a rope, one at 
a time, instead of several bags being hoisted up to- 
gether, as is usual in other modes of discharge.®? 


WHIRLING. A term which conveys the idea of 
turning with swiftness or velocity.®* 


WHISKY.®* <A generic term®® with a very defi- 
nite, special,®* well defined, and well-known mean- 
ing,®* common in the United States,®°® as denoting 


42. Brannin v. Sweet Grass Coun- 


WHILE—W HISKY 


“If not merely two forms of the 


an alcoholic beverage’® a well-known, distilled, spir- 
ituous, and intoxicating liquor! of high alcoholic 
content.72 It has been defined as a distillation of 
grain;**® an aleoholic,’* spirituous,’®> and intoxicat- 
ing’® liquor distilled from grain, such as barley, 
maize, wheat, rye, etc.;"7 or from potatoes,"* or 
from corn and vegetables;7® a distilled spirit from 
grain reduced by water to potable strength from 
which most of the fusel oil has been removed by rece- 
tification ;8° a potable beverage of intoxicating qual- 
ity made from the ardent spirit distilled chiefly from 
grain;’! more specifically an alcoholic liquid obtain- 
ed by the distillation of the mash of fermented grain 
with a specific gravity corresponding approximately 
to an alcoholic strength of forty-four to fifty per 
cent by weight, fifty to fifty-eight per cent by vol- 
ume ;*? the product of sound grain distilled at a low 
temperature so as to retain in the distillation the 
congeneric properties of the grain, the oil, the fla- 
vor, the higher alcohols and aldehydes, the esters, 
acids, and salts, and aged and matured for not less 
than four years in eharred oak barreis.53 However, 
while whisky is a distilled liquor usually made from 
grains, it may be made by compounding alcohol with 
water, flavoring, and coloring materials;** alcohel 
diluted with water and mixed with other elements 


(Okl.) 293 P. 1113 [quot Latta v. 


ty, 2938 P. 970, 972, 88 Mont. 412; In-|Same _ word, they are certainly| State, 200 P. 551, 19 Okl.Cr. 441]. 
dustrial Commission v. Gray, 178 N.E.| synonymous.” Ross v. Scottish Union | See United States v. Golden, 1 F.(2d) 
430, 431, 40 Ohio App. 295. & National Insurance Co., 58 Can.S.C. | 543, 547. 


SES alie(tess 
“While” ante. 


43. Withers v. Com., 65 S.E. 16, 


109 Va. 837, 839. 


Generally see Intoxicating Liquors 
33 C.J. p 480 et seq. 


44. Hutchins v. Covert, 78 N.E. “Whilst” post. 72. Singer v. United States, 278 F. 
1061, 1062, 39 Ind.App. 382. 59. Webster New Int. D. 415, 418. 

45. Greener v. Niehaus, 89 N.E. 60. State v. Williams, 31 S.C.L. 73. Watson v. State, 55 Ala. 158, 
377, 378, 44 Ind.App. 674. 418, 422, 45 Am.D. 741; Herber v.|160- 


46. Slinkard v. Manchester F. As- 
Sur Cowtob be 41.7...122-Cali:595, 1597. 

47. Lawrence vy. Leidigh, 50 P. 600, 
58 Kan. 694, 601, 602, 62 Am.S.R. 631; 
Silvey v. Lindsay, 13 N.E. 444, 107 
INGYMED OOo. 

48. State v. Causey, 9 So. 900, 43 
La.Ann. 897, 904. 

49. Minneapolis Threshing Mach. 
Co. v. Fireman’s Ins. Co., 58 N.W. 819, 
57 Minn. 35, 47 Am.S.R. 572, 23 L.R.A. 
576 and note. 

50. Home Ins. Co. v. Currie, 54 F. 
(2d) 203, 205; Ross v. Scottish Union 
& National Insurance Co., 169 Can.S.C. 
169, 178. 

51. Hutchens v. Covert, 78 N.E. 
1061, 1062, 39 Ind.App. 382. 

52. St. Amour vy. Rivard, 2 Mich. 
294, 305. 

53. Wright v. Aitna Life Ins. Co., 
10 F.(2d) 281, 283; Johnson v. Federal 
Life Ins. Co., 234 N.W. 661, 662, 60 
IN; Dy 39.7. 

54. Savannah Lumber Co. v. Burch, 
142 S.E. 88, 85, 165 Ga. 706. 

55. Jacobson v. Liverpool, etc., Ins. 


Co.,, 135 Tll.App. 20, 22. 
56. Murdie v. Maryland Casualty 
Co., 52 F.(2d) 888, 892; Klaser v. 


State, 166 N.E. 21, 89 Ind.App. 561. 


[a] Synonymous with “while in a 
state of intoxication.”’ Smith v. State, 
(Neb.) 247 N.W. 421, 422. 

57. Matthes v. Imperial Acc. As- 
soc., 81 N.W. 484, 110 Iowa 222, 225; 
Baton v. Atlas Ace. Ins. Co., 36 A. 
1048, 89 Me. 570. 

58. Rhodes vy. Bullard, 7 East 116, 
117, 103 Reprint 44. 


State, 7 Tex. 69, 73. 

61. Whipping: 

Cruel and unusual punishment see 

Criminal Law § 38199. 

Straps, failure to maintain by railroad 

see Master and Servant § 520. 

62. Black L. D. 

63. Clydesdale Shipowners’ Co. v. 
Gallaher, [1907] 2 Ir.R. 578, 589 [aff 
[1908] 2 Ir.R. 482]. 

64. Weilgosz v. McGregor, 50 Can. 
L.J. 439, 15 Dom.L.R. 406, 27 West. 
L.R. 324, 6 West.Wkly. 175 [aff 24 
Man. 133, 139]. 

65. Whisky: 

Conspiracy to remove without paying 

tax see Conspiracy § 41 note 75 [a]. 
Contract to sell see Specific Perform- 

ance § 247. 

Intoxicating eae? see Intoxicating 

Liquors §§ 9, ; 

Necessary icity see Agriculture § 

63 note 12 [i]. 
sere to Indians see Indians §§ 122- 


66. U.S. v. Quantity of Extracts, 
Bottles, ete, 54 F.(2d) 643, 644. 


67. Singer v. U. S., 278 F. 415, 418. 


6& Gulley v. fate, (OKI) 22933) Bs 
1113 [quot Latta v. State, 200 P. 551, 
19 Okl.Cr. 441]. 


69. Frese v. State, 2 So. 1, 28 Fla. 
267, 8. 
70, People ex rel. Thomsen v, Com- 


missioner of Correction of New York 
City, 188 N.Y.S. 46, 52, 115 Misc. 331. 

71. Albert v. U.'S., 281 BP. 511,513; 
State v. York, 65 A. 685, 686, 74 N.H. 
125, 138 Ann.Cas. 116; Gulley v. State, 


74. Willmott v. State, (Tex.) 20S. 
W.(2d) 787, 788. 

75. Frese v. State, 2 So. 1, 
267, 273; Pedigo v. Com., 70 S.W. 659, 
24 Ky.L. 1029; State v. Murphy, 48 
P. 628, 23 Nev. 390, 398; Willmott v. 
State; (Tex.)- 20 S.W.(2d) 787, 788s 
rey Intoxicating Liquors § 9 note 36 

76. Snider v. State, 7 S.E. 631, 81 
Ga. 758, 755, 12 Am.S.R. 350; Schlicht 
v. State, 56 Ind. 173, 176; Bagan v. 
State, -53° Ind? 162)..1'63. 


Generally see Intoxicating Liquors 
33 C.J. p 480 et seq. 


77. Webster D. 
State, 16 N.W. 


23 Fla. 


[quot Briffitt v. 
39, 58 Wis. 39, 43, 46 
Am.R. 621; Rex v. Lachance, 30 Man. 
432, 435]; Allshouse v. U. S., 38 F. 
(24) 234, O35; Frese v. State, 2 So. i 
23 Fla. 267, 273; State v. Williamson, 
21 Mo. 496, 498; State v. Carmody, 91 
P. 446, 448 50. Or. 1) 12 “DSR AGNES: 
828; Mullins v. Commonwealth, 79 
S.E. 324, 327, 115 Va. 945; Rex v. 
McPherson, 8 Sask.L. 412 


78 Frese v. State, 2 So. 1, 23, Blas 
26%, 273! 

79. Aston v. State, 
S.W. 385. 


80. Woolner & Co. v. Rennick, 170 
F. 662, 664. 


(Tex.Cr.) 49 


81. wee ee v. State, 132 A. 624, 626, 
150 Md. 278. 
82. oF S. Pharmacopeia [quot 


ree v. United States, 278 F. 415, 


83. Woolner & Co. v. Rennick, 170 
F. 662, 664. 

84. State v. Viering, 221 N.W. 681, 
175 Minn. 475. 


For later cases, developments and changes in the law see Annotaticns, same title and section number, 


WHISKY—WHITE 


or ingredients,** of which the alcohol alone is intox- 
icating.*® It is not ordinarily classed as a food but 
rather as a stimulant.87 


Term has been distinguished from “beer,’8§ 
“food,”’® “imitation whisky,”°° “intoxicating bit- 
ters, O41 “malt liquors,”®? “medicine or drugs,’”®? and 

“neutral spirits.”94 


Corn whisky. The distillation from the corn 
grain,®® 

Rye whisky. The distillation from rye grain ;°° 
something different from moonshine whisky.®? 


Scotch whisky. -An intoxicating liquor,®® made 
from malted barley, °° something different from 
moonshine whisky.? 


Other phrases: “Bourbon whiskey,”? “brandy, 
whiskey, gin, rum, and other sess liquors,”* 
“Gntoxicating liquor known as whiskey,’’* “making 
whiskey on a cook stove,”® “manufacture of whis- 
key,”® “Moonshine whisky,”? “one-half pint of whis- 
key,”® “ordered, received, and drank ‘whiskey,’ ”’® 
“selling whiskey to an Indian,”?° and “white corn 
whiskey.’ 


WHISTLES.?2 


WHISTLING. Applied to a horse, a noise made 
in respiration while trotting or cantering.!# 


WHITE. [§ 1] A. In General Sense. Of the 
color of pure snow or sunlight; reflecting all the 
rays of the spectrum combined; the opposite of 


85. Marks v. State, 48 So. 864, 159 938. 
Ala. 71, 82, 133 Am.S.R. 20. 435. 
86. Com. v. Morgan, 21 N.E. 369, 99. 
149 Mass. 314, 316. 445, 
fa] “Whiskey without alcohol abe 
would be as useless as tobacco with- | (2d) 543, 547. 
out nicotine.’ State v. Viering, 221 
N.W. 681, 682, 175 Minn. 475. 2 
[b] Synonymous with “intoxi- | 315, 
cant.”—Allshouse v. United States, 38 


Rex v. Lachance, 30 Man. 432, 
Levy v. Uri, 31 App.D.C. 441, 19. 
United States v. Golden, 1 F. 


“Moonshine whisky” 41 C.J. p 211. 21. 
See Bourbon Whisky 9 C.J. p 
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black or dark.14 


White damp. As a mining term, carbonic acid 
gas, composed of one part carbon, and one part oxy- 
gen, and is combustible.t® 


White metal. In the Bessemerizing process, cop- 
per sulphide; the matter left after the iron and part 
of the sulphur are eliminated from the matte after 
addition of the silicious fluid in the slagging proc- 


CREE? 


White mule. Words qualifying the real name of 
liquor, and are an appellation meaning “contraband 
liquor,’’+* and it is said to be a matter of common 
knowledge that “white mule” is corn whisky.1® 


White oak. An American oak of the eastern 
United States, having characteristic leaves with usu- 
ally seven deep, rounded, entire lobes; also, its 
very hard strong wood, used in construction work 
and in manufacturing. By extension, any species of 
oak of the group of which the above is typical, hay- 
ing acorns maturing the first season.?® 


Other phrases: “Federal White Slave Traffic 
Act,”?° “tissue paper, white or colored,’’?+ “white 
hard enamel,”?? “white lead,”?? “white paint,”?* 
“white paper,”?® and “white willow euttings.”?® 


[§ 2] B. In ethnological sense, “white” denotes 
the members of the white or Caucasian race or peo- 
ple, and is used to distinguish between the white, the 
African, and the Mongolian races.?? 


W. 41. 
“Corn whisky” ante. 


Webster D. [quot Taylor v. 
Union Sawmill Co., 152 S.W. 150, 151, 
105 Ark. 518]. 


20. See Prostitution §§ 53-68. 
Kraft vi Us se, Ol abe ose 


22. Worthington v. Robbins, 11 S. 
ee 581, 139 U.S. 387, 340, 35 L.Ed. 


Fi(2d) 234, 235. 

87. Bolivar v. Monnat, 248 N.Y.S. 
722, 727, 232 App.Div. 33. 

88. State v. Carmody, 91 P. 446, 
448, 50 Or. 1, 12 L.R.A.N.S. 828. 

“Beer” 7 C.J. p 1024. 

89. Doran Medical D. [quot Boli- 
var v. Monnat, 248 N.Y.S. ee N21, aoe 
App.Div. 33]. See Food § 1 

90. Woolner & Co. v. Rearilen, 170 
F. 662, 664. 

91. Marks v. State, 48 So. 864, 868, 
159 Ala. 71, 133 Am.S.R. 20. 

“Bitters” 8 C.J. p 1112. 

92. Marks v. State, 48 So. 864, 868, 
159 Ala. 71), 133 Am.S.R. 20. See’ In- 
toxicating Liquors § 11. 

93. Kloch v. Burger, 58 Md. 575, 
578. 

“Drug” 19 C.J. p 766. 

“Wredicine” 40 C.J. p 626. 

94. Woolner & Co. v. Rennick, 170 
F. 662, 664. 

“weutral” 45 C.J. p 1390 note 20 
[b]. 

95. Weller v. State, 132 A. 624, 626, 
150 Md. 278. 

“Corn liquor’ see Corn 13 C.J. p 
1237. 

96. Weller v. State, 132 A. 624, 626, 
150 Md. 278. ‘ 

“Pure rye whisky” see Pure 51 C.J. 
p 100. 

97. United States v. Golden, 1 F. 
(2d) 5438, 547. 


3. State v. Carmody, 91 P. 446, 448, 
50 Or. 1,12 L.R.A.N.S. 828. 

4 State v. Sedlacek, 239 P. 1002, 
1005, 74 Mont. 201. 

5. State v. Wright, 280 S.W. 703, 
312 Mo. 626, 629. 

& Weller v. State, 132 A. 624, 636, 
150 Md. 278. 

7. See Moonshine Whisky 41 C.J. 
p 211. 

8. Hensberg v. U. S., 288 F. 370, 
SiLs 

9) US. va Jones, 6298 eh .-1317°13 3; 

10. State v. Murphy, 48 P. 628, 23 
Nev. 3890, 393. 

11. State v. Wright, 280 S.W. 703, 
312 Mo. 626, 631. 

12. Whistles: 

Nuisances § 305. 
Ship see Collision §§ 153, 173, 191. 
Train see Railroads §§ 1010, 1462, 

1548, 1814, 1815, 2139. 

13. King v. Cave, cited in 29 Alb. 
TT ANG) mao. 

14. Webster D. 

15. Riverton Coal Co. v. Shepherd, 
111 TIll.App. 294, 302. 

[a] Distinguished from “black 
damp.” Riverton Coal Co. v. Shep- 
Hera, “411 Ill.App. 294, 302. 

16. United Verde Copper Co. v. 
Peirce-Smith Converter Co., 7 F.(2d) 
T3514. 

17. Sloan v. State, 141 N.E. 321, 
193 Ind. 625. 

18. State v. Johnson, (Mo.) 291 S. 


23. Meyer v. Ate 91 U.S. 570, 
571, 23 L.Ed. 455 


24. United states Vien tie Sy Oe Wn 
Bing &Co:; 167 B. 319.58 202320 GaAs 
oO 


25. People v. Kilduff, 15 Ill. 
501, 60 Am.D. 769. 


26. Pike v. Fay, 101 Mass. 134, 137. 


27. In re Ellis, 179 F. 1002, 1008, 
1004. 

[a] Classification of races.—‘The 
common classification is that of Blu- 
menbach, who makes five. 
Caucasian, or white race, 
belong the greater part of the Euro- 
pean nations and those of Western 
Asia; 2. The Mongolian, or yellow 
race, occupying Tartary, China, Ja- 
pan, etc.; 3. The Ethiopian or negro 
(black) race, occupying all Africa, ex- 
cept the north; 4. The American, or 
red race, containing the Indians of 
North and South America; and 5. The 
Malay, or brown race, occupying the 
islands of the Indian Archipelago, 
etc. This division was adopted from 
Buffon, with some changes in names, 
and is founded on the combined char~ 
acteristics of complexion, hair and 
skull. Linneus makes four divisions, 
founded on the color of the skin: ‘1. 
European, whitish; 2. American, cop- 
pery; 3. Asiatic, tawny; and, 4. Af- 
rican, black.’ Cuvier makes three: 
Caucasian, Mongol and Negro. Oth- 
ers make many more, but no one in- 
cludes the white, or Caucasian, with 
the Mongolian or yellow race; and no 
one of those classifications recogniz- 


492, 
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White person.2* A person of the Caucasian 
race;*° persons having a hight complexion, as mem- 
bers of the Caueasian race; opposed to negro and 
also the red, yellow, and brown races.°° The words 
are of common speech and not of scientific origin,** 
and import a racial and not an individual test,?? and 
have reference to race rather than to color.?? In 
the United States, at least, the term has acquired a 
well settled meaning in common speech,?* indicates 
only a person of what is popularly known as the 
Caucasian race,*® is used to include all persons be- 
longing to such race in distinction from members of 
races sometimes referred to as the black, brown, red, 
and yellow races,*® and, as commonly understood, 
includes all European races and those Caucasians 
belonging to the races around the Mediterranean 
Sea, whether they are considered as fair whites or 
dark whites, and although certain of the eastern 
and southern European races are technically classi- 
fied as of Mongolian or Tartar origin.?* Taken in 
a strictly literal sense, the term constitutes a very 
indefinite deseription of a class of persons, where 
none can be said to be literally white;*® and it has 


ing color as one of the distinguishing 


mere color of the skin of each indi- 


WHITE 


been said that a construction of the term to mean 
Huropeans and persons of European descent is am- 
biguous.?® “White person” has been held to include 
an Armenian born in Asiatic Turkey,*® a person 
with but one-sixteenth part Indian blood,*1 and a 
Syrian,*? but not to include Afghans,*? American In- 
dians,** Chinese,*® Filipinoes,*® Hawaiians,** Hin- 
dus,*® Japanese,*® Koreans,°® negroes,°? or mem- 
bers of the Mongolian race;°? nor does a “white 
person” include a person having one fourth of Afri- 
can blood,®? a person in whom Malay blood predom- 
inates,®* a person whose father was a German and 
whose mother was a Japanese,®® a person whose fa- 
ther was an Englishman and whose mother was half 
Chinese and half Japanese,®® a person whose father 
was a white Canadian and whose mother was an In- 
dian woman,°*? or a person whose mother was a Chi- 
nese and whose father was the son of a Portugese 
father and a Chinese mother.®* Under Code Noir of 
France, which obtained in Louisiana, if the propor- 
tion of African blood did not exceed one eighth, the 
person was deemed white.>® Phrases: “Hlectoral 
rights of white persons,”®° “free white persons,”’®* 


[a] Older writers on ethnology are 


characteristics includes the Mongol- 
jan in the white or whitish race.” 
Webster D. [quot In re Takuji Yama- 
shita, 70 P. 482, 30 Wash. 234, 237, 94 
Am.S.R. 860, 59 LRA. 671]. 


28. Under naturalization acts see 
Aliens § 131. And see African 2 C.J. 
Devoe OnimesewiiiC:J.p) W505 —-Citizens 
Sp ale "Colored person ti Gu: p 2224; 
Creole 15 C.J. p 1453; Indians §§ 1-3; 
Japanese 33 C.J. p 833; Mongolian 
a C.id..D 74; Mulatte..42 C.J..pi l4il; 
Mustizo 44 C.J. p 1499; Negro 45 C.J. 
p 1376; Octoroon 46 Cu p 900; Quad- 
roon 51 Caden) LOO: 


29. In re cians. 179 F. 1002, 1004; 
In re Ah Yup, 1 F.Cas.No. 104, 5 Sawy. 
155, 157, 17 “Alb.IJ. CN.Y.) 385 [quot 
In re Camille, 6 F. 256, 257, 6 Sawy. 
541: In re Kanaka Nian, 21 P. 993, 
6 Witahe259, 261. 4) ERAS (263 tn re 
Takuji Yamashita, 70 P. 482, 30 Wash. 
234, 237, 94 Am.S.R. 860, 59) L.R.A. 
671]; Rice v. Gong Lum, 104 So. 105, 
107, 139 Miss. 760. 

[a] Synonymity questioned.—i(1) 
While “person of the Caucasian race” 
and “white person” are treated as 
syonymous (U. S. v. Bhagat Singh 
Thind, 438 S.Ct. 338, 339, 261 U.S. 204, 
67 L.Ed. 616; Takao Ozawa v. U. S., 
LES AOU Os 69; 22 008 Wisil Co OW nla ld, 
199; In re Mohan Singh, 257 F. 209, 
212), (2) they are not of identical 
meaning (U.S. v. Bhagat Singh Thind, 
supra). (3) “ ‘Caucasian’ is a con- 
ventional word of much flexibility, as 
a study of the literature dealing with 
racial questions will disclose, and 
while it and the words ‘white persons’ 
are treated as synonyms for the pur- 
poses of that case, they are not of 
jdentical meaning—idem per: idem.” 
U. S. v. Bhagat Singh Thind, supra. 

[b1 Use of term by congress as 
indicating an intention to maintain 
a line of demarkation between races, 
with reference to naturalization see 
In re Buntaro Kumagai, 163 F. 922, 
924, 

30. Scott v. Epperson, 284 P. 19, 
20, 141 Okl. 41. 

31. U. S. v. Bhagad Singh Thind, 
AZESOGISSo OOo) LOL Uno cO 46. duakids 
616. 

22. Takao Ozawa v. U. S., 43 S.Ct. 
65, 68, 260 U.S. 178, 67 L.Hd. 199. 


“Maniféstly the test afforded by the 


vidual is impracticable, as that dif- 
fers greatly among persons of the 
same race, even among Anglo-Saxons, 
ranging by imperceptible gradations 
from the fair blonde to the swarthy 
brunette, the latter being darker than 
many of the lighter hued persons of 
the brown or yellow races. Hence to 
adopt the color test alone would result 
in a confused overlapping of races and 
a gradual merging of one into the 
other, without any line of separation.” 
Takao Ozawa v. U. S., supra. 


33. U.S. v. Balsara, 180 F. 694, 
696: In re Najour, 174 &..735. 


34 In re Ah Yup, 1 F.Cas.No. 104, 
i Seba tsa, sy VRIES (ONE) 
385 [quot In re Camille, 6 F. 256, 257, 
6 Sawy. 541; In re Kanaka Nian, 21 P. 
993, 26. Waly 259) 2615 aaa Re Arne 21Orcme laa 
re Takuji Yamashita, 70 P. 482, 30 
Wash, 234, 237, 94 Am.S.R. 860, 59 L. 
RAG Gras 


35. U.S. v. Bhagat Singh Thind, 
43 S.Ct. 338, 339, 261 U.S. ae GW Bs 
Ed. 616; Takao Ozawa v. U. 43 S. 
Ct. 165, 68, 260: U.S) 178, 67. LB. 199. 


36. U.S. v. Ali, 7 F.(2d) 728, 7381. 


87. Petition of EHasurk HEmsen 
Charr, 273 F. 207, 209. 


38. See cases infra this note. 


[a] “Those called white may be 
found of every shade from the light- 
est blonde to the most swarthy brun- 
ette.” In re Ah Yup, 1 F.Cas.No. 104, 
DOS AWiyin LODs PL Dien line ACl De deed ee CONGR 
385 [quot In re Camille, 6 F. 256, 257, 
6 Sawy. 541; In re Kanaka Nian, 21 
Pa 090'S5, 16) Witah) 2597 2iGNs me 4e lanky Are tee Or 
In re Takuji Yamashita, 70 PP. 482, 30 


Wash. 234, 2387, 94 Am.S.R. 860, 59 

L.R.A. 6711. 

ie In re Halladjian, 174 F. 834, 

Bees In re Halladjian, 174 F. 834, 
41. Bailey v. Fiske, 34 Me. 77, 78. 
42. Dow vi U.S: 22'6 ey 145. iCon- 


tra Ex parte Shahid, 205 F. 812, 816 
(“No geographic area [other than Sy- 
ria] of the world has been more mixed 
since history began. . One Syrian 
may be of pure or almost pure Jewish, 
Turkish, or Greek blood, and another 
the pure-blooded descendant of an 
pe an Abyssinian, or a Syda- 
nese” 


substantially agreed that Syrians are 
to be classed as of the Caucasian or 
white race. In re Mudarri, 176 F. 
465, 466 

43. In re Feroz Din, 27 F.(2d) ets 


44, In re Camille, 6 F. 256, 257, 6 
Sawy. 541; Scott v. Epperson, ore tpi 
19, 20, 141 Okl. 41. 
45. In re Fisher, 21 .(2d). 100% 
In re Ah Yup, 1 F.Cas.No. 104, 5 Sawy. 
bb, lb 7, lt Alb ada (Noyce 

46. In re Cariaga, 47 F.(2d) 609. 

47. In re Kanaka Nian, 6 Utah 259, 
261, 21 P2993, 4 WARTAS 7 26- 

43. U. S. v. Bhagat Singh Thind, 
43S. Cty 338, 339,, 261 USa 204 omen 
Ed. ee: U. S. v. Gokhale, 26 F.(2d) 
3603 Us So wer Ali t iGa)e 128 aioe 
U. S.v. Khan, 1. £.(2d) 1006, 30075 
Akhay Kumar Mozumdar v. U. S., 299 
F. 240, 242; U. S. v. Akhay Kumar 
Mozumdar, 296 EF. 173, 175; In re 
eas Bhagwab Singh, 246 F. 496, 
4 

49. In re Fisher, 21 F.(2d) 1007; 
Terrace v. Thompson, 274 F. 841, 843: 
In re Takuji Yamashita, 70 BP. 482, 30 
Wash. 234, 237, 94 Am.S.R. 860, 5o) Le 
RA. 671. 

50. Petition of Easurk Emsen 
Charr, 273 F. 207, 209. 

51. U.S. v. Perryman, 100 U.S. 235, 
236, 25 Lid. 645, 15 Ct. Cle 622. 

52. In re Buntaro Kumagai, 163 
FE’. 922, 924; In re Saito, 62 F. 126, 127; 
In re Ah Yup, 1 F.Cas.No. 104, 5 Sawy. 
155, 157%, 1% Alb:L.J. CN-Y.) 885s foauwoes 
ane Camille, 6 F. 256, 257, 6 Sawy. 
3 

53. Gentry v. McMinnis, 
882; 385. 


In re Lampitoe, 232 F. 382. 

55. In re Young, £08 BV (7b thes 
In: re Young, 195 BF. 645, 646. 

56. In re Knight, 171 —&. 299, 300. 

57. In re Camille, 6 F. 256, 258, 6 
Sawy. 541. 

58. In re Fisher, 21 F.(2d) 1007. 

59. In re Camille, 6 BF. 256, 258, 6 
Sawy. 541; State v. Davis, 18 S.C.L. 
558, 560. 

60. People v. Dean, 14 Mich. 406, 
415. 

Gl. Petition of PFasurk Emsen 
Charny, 273) E. 20%) 2053) Du vieieeve 


3 Dana 


For later cases, developments and changes in the law see Annotations, same title and sectidn number, . 


WHITE—WHOLE 


“persons having the intermixture of any other blood, 
than that of entirely white persons,’’®? “where a 
white person is a party,”°? and “white person’ of 
unmixed blood.®# 


WHITING. Chalk which has been dried, and aft- 
erward ground, levigated, and again dried.®® 

WHO. A word that may serve as a pronoun or 
conjunction or both.** “Who,” “which,” and “that” 
agree in being relatives, and are more or less inter- 
‘changeable as such.°7 Primarily and grammatical- 
ly, the word relates to persons, but may inelude arti- 
ficial persons, such as corporations.®® 


Phrases: “Who are in equal degree,’’®® “who may 
be affected by any assessment cf damages,”7° “who 
may establish a lien,”*! and “who shall each be 
paid.”72 

WHOEVER. A word which refers to a person or 
persons,‘* and may include artificial persons, such as 
a city,’* corporations,’> and public officers as well 
as private persons.7® 


Phrase: ‘Whoever labors.’’77 


WHOLE. Containing the total amount, number, 
ete.; comprising all the parts; free from deficiency; 
all; total; entire.7§ 


Whole blood. Although it is said that it is easy 


Johnson, 39 Ark. 182, 192; Anderson 


78. Webster New Int. D. 


[68 C.J.] 259 


enough to define brothers and sisters of the whole 
or half blood, it is said that the definitions of the 
two terms as given by the dictionaries are somewhat 
vague."? 


Whole chest of tea. A box containing one hun- 
dred and forty pounds or more of tea.*° 


Whole number of votes means the total number 
of votes cast at a time indicated.§ 


Whole pimentos. The whole and usable part of 
the pimento.*? 


Other phrases: “His whole time, ‘Sn whole 
and sound condition mentally and physieally,’** 
“majority of the members of the whole council,”*® 
“the whole congregation,’®® “the whole of my 
lands,’”’’? “the whole of said real estate,”’* “the 
whole question,’®® “whole amount of damage sus- 
tained,”9° “whole amount of the capital stock,”?+ 
“whole amount of the tolls,”®? “whole case,”?® 
“whole cost,”94 “whole county,”®> “whole day,’’®® 
“whole estate,”®7 “whole expense,”®’ “whole in- 
come,”®® “whole insurance,”! “whole issue,’”’? “whole 
line of its road,”* “whole of the property,’’* “whole 
of the trust assets,”’® “whole piece or tract of land,”® 
“whole quantity,”” “whole room,’ “whole ton- 
nage,”® “whole truth,”’1° “whole turn,’!+ “whole 
value of the vessel,’’?? “whole world,’’+? and “whole 
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96. Chick v. Pillsbury, 24 Me. 458, 


v. Millikins, 9 Ohio St. 568, 573. 

[a] As including: (1) ‘Members 
of the white or Caucasian race, as dis- 
tinct from the black, red, yellow, and 
brown races.” In re Fisher, 21 F.(2d) 
1007. (2) A Syrian, who is a native 
of Palestine and a Maronite. In re 
Ellis, 179 F. 1002, 1003. 


62. Jeffries v. Ankeny, 11 Ohio 372, 
S75. 
63. Gray v. State, 4 Ohio 353. 


64. Gentry v. McMinnis, 3 Dana 
(Ky.) 382, 386. 

G5 eee Sn Ve datta ny Ly ES 36.7. 

66.: Seiler v. State, 67 N.H. 448, 
449, 160 Ind. 605 (in a statute, it was 
held to perform the dual function of 
serving as a pronoun and also as a 
conjunction, being equivalent to the 
words “and they’’). 

67. Dunn v. Bryan, 299 P. 253, 255, 
256, 77 Utah 604. 

“Phat” 62 C.J. p 833. 

“Which” ante. 


68. In re Lydig’s Estate, 260 N.Y. 
S. 147, 150. 


69. Taylor v. Taylor, 40 S.W.(2d) 
393, 394, 162 Tenn. 482. 


70. Benbow v. Gray, (Ind.) 128 N. 
E. 607, 610. 


71. Natkin Engineering Co. v. 
Etna Casualty & Surety Co., (Tex.) 
22 S.W. (2d) 717, 718. 


72. Seiler vy. State, 67 N.E. 448, 449, 
160 Ind. 605. 


73. State v. Bruner, 35 N.E. 22, 24, 
135 Ind. 419. 

74. State v. Bruner, supra. 

75. American Socialist Soc. v. U. 
Si, 266) By 212, 212) [aft U.S: vy. Amer- 
ican Socialist Soc., 260 F. 885, 887]; 
Bennett v. American Express Co., 22 
A. 159, 83 Me. 236, 239, 23 Am.S.R. 
7174, 13 L.R.A. 3838; Commonwealth v. 
Graustein & Co., 95 N.E. 97, 99, 209 
Mass. 38. 

76. Palmer v. Wakefield, 102 Mass. 
214, 215. 

77. Mott v. Mott, 78 A. 900, 107 
Me. 481. 


79. In re Tator’s Hstate, 141 N.Y. 
S._-927, 31. Mise: 83. 

[a] Distinguished from “half 
bliood.”—In re Tator’s Estate, 141 N. 
Y.S. 927, 81 Misc. 838. 

“Half blood” 8 C.J. p 1129. 

80. Century D. [quot Japan Tea 
Co. v. Franklin MacVeagh & Co., 171 
N.W. 305, 307, 142 Minn. 152]. 

81. State ex rel. Sunderwirth v. 
Harper, 30 S.W.(2d) 1039, 1048, 225 
Mo.App. 254. 

82. Von Bremen, Asche & Co. v. 
US: 12° Cust: A." 407, 420. 

“Pimento” 48 C.J. p 1203. 

83. McBrian v. Nation, 97 P. 798, 
78 Kan. 665, 668. 

84. Great Eastern Casualty Co. v. 
Smith, (Tex.Civ.App.) 174 S.W. 687; 
Clark v. Commercial Casualty Ins. 
Co., 148 S.E. 319, 320, 107 W.Va. 380. 


85. Nalle v. City of Austin, 93 S. 
W. 141, 145, 41 Tex.Civ.App. 423. 


86. Duessel v. Proch, 62 A. 152, 
154, 78 Conn, 348, 3 L.R.A.N.S. 854. 


87. Edwards v. Warren, 90 N.C. 
604, 606. 
88. In re Beach’s Estate, 151 A. 


654, 658, 103 Vt. 70. 


89. Wells v. Boone County, 153 N. 
W. 220, 224, 171 Iowa 377. 


90. Atchison, ete., R. Co. v. Nation 
eee ee (Tex.Civ.App.) 92 S.W. 


91.- People v. Tax, etc., Com’rs, 69 
N.Y. 91, 94; Com. v. Lehigh Coal, etc., 
Co., 29 A. 664, 162 Pa. 603, 613. 


92. In re Opinion of Justices, 77 
N.E. 1038, 190 Mass. 605. 


98. Glassburn vy. Deer, 41 N.E. 376, 
143 Ind. 174, 179; Scraper v. Pipes, 
59 Ind. 158; Crane v. Indiana North, 
ete., R. Co., 59 Ind. 165; Hays v. Par- 
Hise dae eet sce. 


94. Seibert v. Cavender, 3 Mo.App. 
421, 424. 
95. Rex v. Giovanetti, 5 Can.Cr. 


Cas. 157, 159 (as used in a statute 
defining ‘‘jurisdiction’’). 


478, 41 Am.D. 394. 

97. Equitable Guarantee, etc., Co. 
v. Rogers, 44 A. 789, 7 Del.Ch. 398, 
ae Carr v. Jeannerett, 13 S.C.L. 66, 


[a] Including income as well as 
capital. Equitable Guarantee, etc., 
eS v. Rogers, 44 A. 789, 7 Del.Ch. 398, 


98. Town of Bridgewater v. Graf- 
we County, 69 A. 941, 942, 74 N.H. 


99. Beeton v. Simpson, 21 A. 34, 
48 INS Hg. 175 2.050 Sie (as: seroscmain= 
come’’). 


1. Farmers’ Feed Co. of New Jer- 
sey v. Scottish Union & Nat. Ins. Co. 
of Edinburgh, 65 N.EH. 1105, 1107, 173 
N.Y. 241; Smith v. Northern Ins. Co., 
250 N.Y.S. 30, 35, 2382 App.Div. 354; 
Klotz Tailoring Co. v. Eastern Fire 
Mins eCon, OZ WuS) (So eed mln GaeAuD OS 
Div. 723; Stephenson v. Agricultural 
Tnss Cor 93 °NRWae, 19 ody VaGmWiswencie 


2. Barker Bros. vy. Coates, 297 P. 
St aL Cale 75.6: 


3. Mobile, ete, R. Co. v. Steiner, 
McGehee & Co., 61 Ala. 559, 579. 


4 Warren v. Wigfall, 3 S.C.Eqa. 
47, 49. 

5. West v. Sellmayer, 133 A. 333, 
337, 150 Md. 478. 


6 North & South Lumber Co. y. 
Eset 42 P. 388, 390, 1 Kan.App. 


ig Phelps! v. Merritt, 15 EF! 788, 
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8 Bentley v. Taylor, 47 N.W. 58, 
81 Iowa 306, 308. 


9. Thwing v.- Great Western Ins. 
Co., 103 Mass. 401, 405, 4 Am.R. 567. 


10. Com. v. Reid, 8 Phila. (Pa, 
385, 397, 1 Leg.Gaz. 182. 


11. Bartholomew v. Fayette Irr. 
Co, 86 PP) 48 31 Utah 11207 Amis: 
912 (“half turn” distinguished). 


12. Thommasen v. Whitwill, 12 F. 
891, 901, 21 Blatchf. 45. 


13. Carr v. Lewis Coal Co., 8 S.W. 
907, 96 Mo. 149, 156, 9 Am.S.R. 328. 


260 [68 C.J.] 


veer. = 


WHOLESALE. [§ 1] A. As Noun. A_ term 
- which accurately imports a selling,*® the primary 
and usual meaning of which means the sale of goods 
in gross to retailers who sell to consumers;*® prima 
facie,17 a sale by a merchant to a retailer;1® a sale 
by large parcels, generally in original packages, and 
not by retail;!® a sale of goods by the piece or in 
large quantity, 20 as distinguished from retail,” and 
from those made in small quantities 5° purchases 
or sales in bulk or large quantities;?* selling by 
large parcels, generally in original packages and not 
by retail;?* selling by the original or unbroken pack- 
age or barrel only to dealers for resale;*° selling in 
unbroken pieces or parcels, or in a number of pieces 
or parcels;?® selling to retailers or jobbers rather 
than to consumers 327 the sale of goods in gross to 
retailers who sell to consumers;*° the sale of goods 
in mass, in the gross, in great quantities; buying or 
selling by the piece or large quantities.”® 

Sale of quart of native wine cannot be said to be 
a sale at wholesale.®° 

Phrases: “Business of selling at wholesale,” 
“selling at wholesale in intrastate commerce,’’*®? and 
“selling bananas by wholesale out of railway cars.” 

[§ 2] B. As Adjective. 
as an adjective.*4 

Wholesale dealer.*> One who deals with the trade 
who buy to sell again;*® one whose dealings are with 


The word is used also 


14. Paris v. Hiram, 12 Mass. 262, , 292. 

265. 29. Century D. 
15. Texas Co. v. Stephens, 103 S. 

W. 481, 486, 100 Tex. 628. 20. 
16. 30 Am.&Eng.Encye.L. (2d ed) 


p 518 fquot State v. Spence, 53 So. 31. 
596, 127 La. 336, 338]; Kass v. Hirsch- 
berg, Shultz & Co., 181 N.Y.S. 35, 37, 


Norman vy. 


WHOLE—WHOLESALE 


Cain, 13% NIW. 159), 071 Mien. 2795 
Commonwealth v. Poulin, 73 
N.E. 655, 656, 187 Mass. 568, 569. 

. T. Knight & Son, 
(Ga.App.) 165 S.E. 899, 900. 


\ 


goods in large quantities, by the package or piece;*7 
one who sells by the nature of his business in gross, 
and not by small quantity or parcel to consumers ;*° 
one who sells in large or wholesale quantities as con- 
tradistinguished from one who sells in small lots at 
retail;?® one who sells to dealers for resale;*® one 
who sells to purchasers of packages or quantities for 
the purposes of trade or being resold.*+ “Wholesale 
dealer” has been distinguished from “manufactur- 
er,’*2 “retail dealer,”4? and “retail merchant.’’?, 
Phrases: ‘Wholesale dealer in gasoline,”*® “whole- 
sale dealer in lumber,’’*® “wholesale dealer in oleo- 
margarine,”*? and “wholesale dealer in whiskey ;”4° 
also “engaged in the business of wholesale deal- 
ensy 2" 


Wholesale factory price. A term which refers to 
some general rule known to the manufacturers of 
goods, and does not mean the cash price.®? 


Wholesale price. A term which has a fixed, cer- 
tain, and well defined meaning in the mercantile 
world, and means the price fixed on merchandise by 
one who buys in large quantities of the producer or 
manufacturer, and who sells the same to jobbers or 
to retail dealers.°! There is a difference between 
the terms “wholesale price” and “wholesale cost,” al- 
though the two terms are often used interchange- 
ably.®? 


Other phrases: 
ing in cigarettes,”®® 


“Wholesale business of traffick- 
“wholesale cost,”°4 “wholesale 


[a] Manufacturer of whisky or 
other spiritucus liquors, who sells 
from his place of manufacture in un- 
broken packages, as not being a 
wholesale dealer in whisky under 
revenue laws see Taylor v. Vincent, 
4a Lea (Tenn.) 282, 285, 47 Am.R. 


[quot People v. 


. 32. Grayburg Oil Co. v. State, 43. See Retailer § 2 note 33 [ce]. 
191 App.Div. 300. 
Tex. . ‘ .W. ; 
er 12 Am.@Fng Bnoye,L. _fauot rer Commn.App.) 3 S.W.(2d) 427 = pe wees wa 5 ee 
eomoein : i : A Soren COMET ay he Oe on ee of | 632, 634, 170 Ark. 587: State v. Pionees 
18. State v. Scampini, supra. Fens ENN) o. 719, 720, a. 803. oF & Refining Co., (Tex.Commn.App.) 


19. Bouvier L. D. [quot Kentucky 
Consumers’ Oil Co. v. Commonwealth, 
233 S.W. 892, 893, 192 Ky. 437]. 

20. Webster D. [quot Kentucky 
Consumers’ Oil Co. v. Commonwealth, 
233 S.W. 892, 893, 192 Ky. 437]; Com- 
monwealth v. Poulin, 73 N.E. 655, 656, 
187 Mass. 568, 569. 

21. Century D. [quot People v. 
Cain, 187 N.W. 159, 171 Mich. 279]; 
Webster Int. D. [quot Texas Co. v. 
Tee aad 103 S.W. 481, 100 Tex. 628, 

“Retail” 54 C.J. p 737. 

22. Com. v. Greenwood, 91 N.E. 
141, 205 Mass. 124, 128, 18 Ann.Cas. 
185 and note. 

23. Townsend v. Northern Crown 


Bank, 28 Ont.L. 521, 523, 26 Ont.L. 
291, 3 Ont.W.N. 1105, 21 Ont.W.R. 
961. 


24. Bouvier lL. D. [quot Texas Co. 
v. Stephens, 103 S.W. 481, 100 Tex. 
628, 643]. 

25. S. Zemurray & Co. v. Town of 
Franklin, 64 So. 719, 720, 184 La. 803. 

26. Tripp v. Hennessy, 10 R.I. 129, 
131; Gorsuth v. Butterfield, 2 Wis. 
237, 243. 

27. Webster D. [quot People v. 
Cain, 13% N.W. 159, 271 Mich. 279). 

28. Kenyon v. Knights Templars, 
ete,, Aid Assoc., 48 Hun (N.Y.) 278, 


34 See cases infra this section. 
35. See also Wholesaler post. 


86. Reg. v. Pearson, 1 Can.Cr.Cas. 
Bolils Gers 


37. Com. v. Greenwood, 91 N.E. 
ey 205 Mass. 124, 126, 18 Ann.Cas. 


38. Webb v. State, 11 Lea (Tenn.) 
662, 665; State v. Lowenhaught, 11 
Lea (Tenn.) 13, 15. 

39. Florida Packing & Ice Co. v. 
Carney, 41 So. 190, 192, 51 Ma. 190 
[cit Goodwin v. Clark, 65 Me. 280; 
Overall v. Bezeau, 37 Mich. 506; Com- 
monwealth y. Gormly, 84 A. 232, 73 


vee 586]; Pence v. Com., 6 Ky.L. 113, 
[a] “Usual course of trade.’”?— 


“What constitutes a wholesale dealer 
in a given commodity, and what con- 
stitutes a wholesale transaction, if 
made by a wholesale dealer, are ques- 
tions of fact to be proved by evidence 
and found by the jury. It is ‘the 
usual course of trade’ which deter- 
mines the answers.’ Pence v. Com., 
6 Ky.L. 1138, 116. 

40, State v. Spence, 53 So. 596, 127 
a, 336, 339. 

41. State v. Tarver, 11 Lea (Tenn.) 
658, 660. 

42. Commonwealth v. Greenwood, 
91 N.H. 141, 142, 205 Mass. 124, 126, 
18 Ann.Cas. 185. 


292 S.W. 869, 872. 


46. Townsend v. Northern Crown 
Bank, 49 Can.S.C. 394, 399. 


47. Mitchell v. Cole, 226 EF. 824, 
825; Weaver v. Ewers, 195 BF. 247, 
2505 115 1C.@lAL 219 


48. U.S. v. Feigelstock, 25 F.Cas. 
No. 15,084, 14 Blatchf. 321, 322; Koop- 
man v. State, 61 Ala. 70, 71; Skelton 
v. State, 89 N.E. 860, 90 N.E. 897, 173 
Ind. 462, 466; Daniels v. State, 50 N. 
BH. 74, 150 Ind. 348, 362; pee Vv. 
Yokum, 123 N.W. 272, 24 S.D. 176, 182: 


49. J. H. Allison & Co. v. ene 
300 S.W. 5, 156 Tenn. 294. 


50. Avery v. Stewart, 2 Conn. 69, 
73, 7 Am.D. 240, 


51. Fawkner v. Lew Smith Wall 
Paper Co., 55 N.W. 200, 88 Iowa 169, 
172, 45 Am.S.R. 230. 


52. J. W. Finn & Co. v. Culber- 
house, 150 S.W. 698, 700, 105 Ark. 197. 


53. Kroger Grocery & Baking Co. 
v. Schwer, 173 N.E. 633, 634, 36 Ohio 
App. 512. 


[a] Isolated sales of from two to 
five cartons of cigarettes held not to 
be engaging in the wholesale busi- 
ness of traffieking in rp 
Kroger Grocery & Baking Co. 


Schwer, 173 N.E. 633, 634, 36 Ohio 
App. 512. 
54 J. W. Finn & Co. v. Culber- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


WHOLESALE—WHOLLY 


dress trimmings,”*> “wholesale liquor dealers,’”®* 
“wholesale mercantile establishments,”>7 “wholesale 
peddler,”®® “wholesale privilege tax,”5® “wholesale 
stock,”°° “wholesale storage of petroleum,’ 
“wholesale rates,”°* “wholesale value or price,’ 
and “wholesale vendor of merchandise.” *# 


WHOLESALER.*® One who buys in compara- 


tively large quantities and who sells, usually in 


smaller quantities, but never to the ultimate con- 
sumer of an individual unit; .he sells either to a 
“Jobber” or to a “retailer;”®® one who sells in bulk 
to another who intends to revend the articles pur- 
chased.** While “wholesaler” has been distinguish- 
ed from “manufacturer,’*® manufacturers®® and 
commission merchants‘? have been held wholesalers 
for purposes of license taxes.74 


Wholesaler of liquor has been held to be one who 
sells liquor in quantities of more than three gallons 
or more than one dozen quart bottles at a time to any 


house, 150 S.W. 698, 700, 105 Ark.;S.) 321, 330, 23 L.Ed. 148. 
197. [a]. Commission merchants who 
55. Kass v. Hirschberg, Schultz &| occasionally purchase liquor in quan- 


Co., 181 N.Y.S. 35, 37, 191 App.Div. | tity, 
300. 


Shipping the same, _ 
charging the costs and their commis- 
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one person.*? 


‘WHOLLY. In a whole or complete manner; en- 
tirely; completely; perfectly.7? The term may also 
be used in the sense and as the equivalent of “ex- 
clusively,”’* or of “purely.”7® 


Wholly convertible car. One where the sides, 
from the floor to the roof, are composed of panels 
and ribs or posts, and which panels may be removed 
in some way to some place so as to make a car whol- 
ly open on all sides.*® 


Other phrases: “Hither wholly or partly,”*? 
“wholly abandon,’’® “wholly between citizens of 
different states,”’’® “wholly confiding,”’®® “wholly de- 
pendent,’§! “wholly destroyed,”*? “wholly destroy- 
ed by fire,”’8* “wholly destroyed for school purpos- 
es,”84 “wholly disabled,’®® “wholly due and paya- 
ble,”8® “wholly engaged in,”’? “wholly let out in 
apartments or lodgings,”®*® “wholly liable,’*®® “whol- 
ly maintained by voluntary contributions,”®° “whol- 


Central Coal & Coke Co., 232 P. 1071, 
1074, 117 Kan. 686; In re Carter, 108 
N.E. 911, 912, 221 Mass. .105; State v. 
District Court, Beltrami County, 154 


and duly N.W. 509, 510, 131 Minn. 27; Kearney 


56. Roberson v. Lambertville, 38 
N.J.Law 69, 71; Taylor v. Vincent, 12 
Lea (Tenn.) 282, 284, 47 Am.R. 338; 
Kelly & McCaden v. Dwyer, 7 Lea 
(Tenn.) 180, 187. 

57. Educational Film Exchange of 
Texas v. Watson, 7 P.(2d) 680, 154 
Okl. 275; Maryland Casualty Co. v. 
State Industrial Commission, 284 P. 
644, 646, 141 Okl. 202. 

58. Buenaventura v. Collector of 
Internal Revenue, 50 Philippine 875; 
Swift & Co. v. State, (Tenn.) 55 S.W. 
(2d) 267, 269. 

59. Webb v. Baird, 11 Lea (Tenn.) 
667, 669. 

60. Wilson Drug Co. v. Phcenix 
Assur. Co., 14 S.E. 790, 110 N.C. 350, 
352. 

61. City of Evansville, 
Gaseteria, 51 F.(2d) 232, 237. 


62. U. S. v. United Shoe Machin- 
ery Co., 264 F. 138, 164. 

63. Epremiam v. Ward, 169 F. 691, 
693. 

64. Commonwealth vy. Consolidated 
Dressed Beef Co., 91 A. 1065, 1066, 245 
Pa. 605, Ann.Cas.1917A 966. 


65. “Wholesale dealer” see Whole- 
sale § 2 ante. 

66. Great Atlantic & Pacific Tea 
Co. v. Cream of Wheat Co., 227 F. 46, 
47, 141 C.C.A. 594. 


“The ‘large’ quantities bought by 
the wholesaler may vary egreatly— 
from a fraction of a car load to many 
ear loads; the character, not of his 
buying. but of his selling, marks him 
as a wholesaler.” Great Atlantic & 
Pacific Tea Co. v. Cream of Wheat 
Co., 227 BE. 46, 47, 141 C.C.A. 594, 595, 
596. 

67. Nashville v. Hager, 5 Tenn.Civ. 
‘AS 192. 

68. People v. Voorhis, 91 N.W. 624, 
131 Mich. 398, 402. 

[a] Manufacturer is entitled to 
keep his goods in store at the place 
of manufacture for the purpose of 
sale when receiving orders, and in so 
doing he is not a “wholesaler” within 
the popular or legal definition of the 
word. People v. Voorhis, 91 N.W. 
624, 131 Mich. 398. 

69. Reg. v. Pearson, 1 Can.Cr.Cas. 
337, 338. 

70. Slack v. Tucker, 23 Wall. (U. 


Ind, v. 


sions on their books, are “wholesale 
liquor dealers,” within the meaning 
of a statute requiring a special license 
tax. Quinn v. Dimond, 72 F. 993, 994, 
LON Ci@r Al 336s 

71. Subjects of license or tax gen- 
erally see Licenses §§ 69-88. 

72. People y. Voorhis, 91 N.W. 624, 
131 Mich. 398, 402. 

[a] Term includes all persons who 
sell or offer for sale liquors and bever- 
ages at wholesale in original trade 
packages and in bulk and by measure 
not to be drunk on the premises. 
Boos v. Scudder, 127 N.W. 1040, 129 
N.W. 193, 1638 Mich. 678, 682. 


Sale of intoxicating liquors at 
wheloxale see Intoxicating Liquors § 
104. 

73. Webster New Int. D. [quot 
Knox v. Washer, 284 S.W. 888, 889, 
153 Tenn. 630]. 


74. Commonwealth v. City of 
Richmond, 81 S.E. 69, 78, 116 Va. 69, 
L.R.A.1915A 1118. 

“Exclusively” 23 C.J. p 275. 

75. Barnes Foundation v. Keely, 
(Pa.Super.) 164 A. 117, 120; Benevo- 
lent & Protective Order of Elks, Lodge 
No. 151, v. City of Houston, (Tex.Civ. 
App.) 44 S.W.(2d) 488, 493. 


epiaheck id * 51 C.J. p 100 text and note 


76. O’Leary v. Utica & M. V. Ry. 
Co., 139) B.. Veloce. 


[a] “Semiconvertible car” distin- 
guished.—O’Leary v. Utica & M. V. 
Ry Co, .1s9en. oo0mrcsoe 


77. People v. Werblow, 
786, 789, 241 N.Y. 55. 


73. State v. Sweet, 228 N.W. 3387, 
179 Minn. 32. 


79. Chambers v. Holland, 11F. 209, 
213, 3 McCrary 538. 


148 N.E. 


80. Major v. Herndon, 78 Ky. 123, 
128. 
81. London Guarantee & Accident 


Co. v. Industrial Commission of Colo- 
rado, 242 P. 680, 681, 78 Colo. 478; 
Messmore v. Madison Glue Mfg. Co., 
145 N.B. 556, 82 Ind.App. 184; Buh- 
ner v. Bowman, 143 N.E. 366, 367, 81 
Ind.App. 395; Golden v. Wilson & Co., 
281 P. 860, 862, 129 Kan. 100; Michael 
v. Jacob Dold Packing Co., 244 P. 1050, 
1051, 120 Kan. 684; McCormick v. 


Electric Co. v. Laughlin, 63 N.W. 941, 
45 Neb. 390, 395. 


82. McKenzie v. Fidelity-Phenix 
Wire’ Ins:\‘Coi,, 3") Pid) 471.2409 atioe 
Kan. 721; Ampleman y. North British, 
ete, Ins: Co. 135 MorAppi sty. 320% 
Ampleman v. Citizens’ Ins. Co., 35 Mo. 
App. 308, 316; St. Clara Female 
Academy v. Northwestern Nat. Ins. 
Co.,, 78 N.W:. 767%, 98- Wis. 267 Lquct 
Eck v. Netherlands Ins. Co., 234 N.W. 
718, 719, 203. Wis. 515]- 

[a] Equivalent to “total loss.”— 
Patriotic Ins. Co. of America v. Fran- 
ciscus, 55 F.(2d) 844, 850; Oshkosh 
Packing, ete., Co. v. Mercantile Ins. 
Co., 31 F. 200, 204; Kinzer v. National 
Mut. Ins. Co., 127 PB. 762, 763, 88 Kan: 
93, 43 L.R.A.N.S. 121 [cit Insurance 
Co. v. Heckman, 67 P. 879, 64 Kan. 
888, 395]; Liverpool & London & 
Globe Ins. Co. v. Heckman, 67 P. 879, 
64 Kan. 388, 395; Havens v. Germania 
KK. Ins. Co: 7.27) Sow. 718, 123) Monrose 
407, 45 Am.S.R. 570, 26 L.R.A. 107; 
Barnard v. National F. Ins. Co., 38 
Mo.App. 106, 117. 


Total loss see Fire Insurance § 447; 
aeetne Insurance §§ 336, 361, 372, 411— 


83. Harriman v. Queen Ins. Co., 5 
N.W. 12, 49 Wis. 71, 85. 


84 San Pedro, L. A. & S. L. R. Co. 
v. Board of Education of Salt Lake 
City, 90) PB. 565, 5679032) Utah es Onenad 
L.R.A.N.S. 645. 


85. State Life Ins. Co. v. Wilson, 
(Tex.Civ.App.) 54 S.W.(2d), 288, 235 
(where the court said: ‘In our opin- 
ion there is no difference between 
ay disabled’ and ‘total disabil- 
ity 5 

Total disability see Accident Insur- 
ance §§ 161-172. 


86. Faulkner v. Everson, 78 A. 879, 
23 Del. 245. 


87. People v. Campbell, 40 N.E. 239, 
145 N.Y. 587; People v. Campbell, 38 
N.E. 990, 144 N.Y. 166, 170; People v. 
Roberts, 51 N.Y.S. 487, 29 App.Div. 
585, 590. 


88. Crow v. Hilleary, 82 L.J.K.B. 
380, 383 [1913] 1 K.B. 385. 


89. The Canadian Farmer, 290 F, 
601, 603. 

90. In re Richard Murray Hospital, 
[1914] 2 Ch. 7138, 719; Atty.-Gen. v. 
Mathieson, [1907] 2 Ch. 3838, 395. 
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ly maritime,”®! “wholly of another,”’®? “wholly of 
straw,’®? “wholly or partially manufactured from 
tin plate,”’®* “wholly retired,”®® “wholly successful 
defendant,’’®® “wholly unfit for oeeupancy,”®* “whol- 
ly void,’®’ “wholly within one state,’®® “wholly 
within the corporate limits,”! and “wholly worth- 
less.’”? 


WHOM IT MAY CONCERN.? 


WHCORE.* A woman who practices or holds un- 
lawful sexual intercourse with men either for hire® 
or to gratify a depraved passion;® a woman who 
prostitutes her body for hire.‘ The term may be 
employed as referring to a courtesan, a strumpet,* 
a harlot,® a lewd or incontinent woman,’ a pros- 
titute,4! a punk or a wench.” Also the term has 
been applied to a concubine,** and to one who has 
committed adultery or fornication.14 <A single act 
of intercourse does not constitute a woman a 
whore.t® 


Term has been distinguished from “bitch.” 


Whoredog. A man addicted to whoring; a man 
addicted to sexual intercourse with women other 
than his own wife.1* 


Other phrases: “Acted the whore,’ “public 
91. Pillsbury Flour Mills Co. v. | 420]. 
Interlake S. S. Co., 40 F.(2d) 439, 8. Peterson v. Murray, 
440. 836, 837, 13 Ind.App. 420; 
92. Pierce v. Commonwealth, 276] v. 
S.W. 135, 136, 210 Ky. 465. R. 720 
93. Schmitz v. U. S., 146 F. 127, 


129, 76 C.C.A. 553; Samuel Schiff & 
COs Wo Wn tShe BED F, 63. 


94. Shallus v. U. S., 


720]; 
162 EF. 653, 


McMakin, 22 S.C. 372, 378, 53 Am. 


9. Webster D. [quot Zimmerman v. 
McMakin, 22 S.C. 372, 378, 
Peterson v. Murray, 41 
836, 837, 13 Ind.App. 420. 


WHOLLY—WIDEN 


:719 and “sons of bitches and whores.”?° 


whore; 

WHOREDOM.?! A comprehensive term, inelud- 
ing every species of illicit intercourse between the 
sexes;*2 any act of sexual intercourse between a 
married female and a male person not her husband, 
or between an unmarried female and a male per- 
son.?% 

WHOREHOUSE.”4 A bawdy house; a house of 
ill fame;?> a house of common prostitution.*°® 


Phrase: ‘Drummer for a whorehouse.”?* 
WHOREMASTER.?§ In its ordinary and usual 
meaning, one who practices lewdness; in its sec- - 
ondary meaning, one who keeps or procures whores 
for others; a pimp; a procurer.”? 
WHORISH. Lewd;  unchaste; 
resembling a whore in character or conduct; 
ed to unlawful sexual pleasures.?? 
Phrase: “Whorish bitch.’ 


WIDEN. A word of clear and definite meaning ;*° 
and in its ordinary sense means to increase in 
width; to extend.*4# 


Widen a street means merely to enlarge its 
qwidth.?® 
Other phrases: 


incontinent ;°° 
addict- 


“Widen, enlarge and improve,”?°® 


Compare Peterson v. Murray, 41 N.E. 
ce 8387, 13 Ind.App. 420. 


41 N.E 
As nuisance see Nuisances §§ 


Zimmerman Abe 
iio 154 
Charge of being inmate of as ac- 
tionable see Libel and Slander § 64 

53 Am.R. | note 40 [b]. 
N.E. 25. Wright yv. Paige, 36 Barb. (N. 
Y.) 438, 440. See also Disorderly 


656, 89 C.C.A. 445 10. Scott v. McKinnish, 15 Ala. 662, | Houses §§ 1-3. 
95. Denby v. Berry, 44 S.Ct. 74, 76, ey char ne “Assignation House” 5 C.J. p 829. 
263 U.S. 29, 68 L.Ed. 148. . co v. McKinnish, supra; 26. Wright v. Paige, 36 Barb. (N. 
96. Cooper v. Howatt, 38 T.L.R. | Fahbnestock v. State, 1 N.E. 372, 102|y.) 438, 440. 
Ind. 156, 163; Peterson v. Murray, 41 
721. 3 : 27. Mudd v. Rogers, 43 S.W. 255 
N.H. 836, 837, 13 Ind.App. 420; Shee- Skee? : , 
97. C. M. Staub Shoe Co. v. Byrne, hey v. {Goxley 43 Iowa 183, 185, 22 102 Ky. 280, 282, 19 Ky.L. 1329. 
145 P. 1032, 1033, 169 Cal. 122. Am.R. ss y t 28. ‘“Whoredog” see Whore § 1 
98. Hanna v. Kelsey Realty Co.| qa, raids v. McMakin, 22 §, | 2nte. 


129 N.W. 1080, 145 Wis. 276, 280, 140 
Am.S.R. 1075, 33 L.R.A.N.S. 355; Ash- 
land Lumber Co. v. Detroit Salt Co., 


C. 372, 378, 58 Am.R. 720. 


29. MHickerson v. Masters, 226 S.W. 
1072, 1073, 190 Ky. 168. 


89 N.W. 904, 908, 114 Wis. 66. 

99. U.S. v. Delaware, L. & W. R. 
Ce:; 152 F. 269, 272. 

1. People v. Johnson, 107 N.E. 625, 
266 Ill. 357; Monmouth St. Merchants’ 
Bus Ass’n v. Ryan, (Ky.) 56 S.W.(2d) 
963, 965. 

2 Adams v. Hughes, 
235 S.W. 168, 171. 

3. See Concern 12 C.J. p 383 text 
and notes 37, 39; For 26 C.J. p 794 
text and note 76; Fire Insurance § 80 
note 44 [a]; Marine Insurance § 61 
text and note 18; To 62 C.J. p 1074 
text and note 30. 


4. Actionable word see Libel and 
Slander § 64 text and note 40. 


5 Bishop Statutory Crimes (2d 
ed) § 715 [quot Barnett v. Phelps, 191 
P, 502, 5038, 97 Or. 242, 11 A.L.R. 663]; 
Webster D. [quot Zimmerman v. Mc- 
Witkin S.C. oe, 05, oOo Atm b. 
720]; Sheehey v. Cokley, 43 Iowa 183, 
185, 22 Am.R. 236; Wagner v. State, 
17 Tex.App. 554, 558. 


(Mo.App.) 


6. Peterson v. Murray, 41 N.E. 
836, 837, 13 Ind.App. 420; Rowe v. 
Myers, 169 N.W. 828, 825, 204 Mich. 
374. 


7. Century D. [quot Peterson vy. 
Murray, 41 N.E. 836, 837, 138 Ind.App. 


13. Sheehey v. Cokley, 43 Iowa : 
188, 185, 22 Am.R. 236. “Pimp” 48 C.J. p 1203. 
14. Michelson v. Lavin, 20 S.E. “Procurer” 50 C.J. p 628. 


292, 95 Ga. 565. 

15. Fahnestock v. State, 1 N.E. 
372, 102 Ind. 156, 162; Peterson v. 
Murray, 41 N.E. 836, 837, 13 Ind.App. 
420 [disappr Alcorn v. Hooker, 7 
Blackf. (Ind.) 58 (foll Rodebaugh v. 
Hollingsworth, 6 Ind. 339)]. 

16. Ferber v. Bruekl, 243 S.W. 230, 
231, 210 Mo.App. 223. 


“Bitch” 8 C.J. p 1112. 

17. Currie) vy. Stairs, 25 IN.Bs .4; 11. 
See also Whoremaster post. 

18. Schmisseur v. Kreilich, 92 Ill. 
347, 352 [quot Burke v. Stewart, 81. 
Tll.App. 506, 510]. 

19. Zimmerman v. McMakin, 22 S. 
CaS TZ Sy COO ATE. aietOr 

20. Ferber .v. Brueckl, 
230, 210 Mo.App. 223. 

21. See also Prostitution 50 C.J. p 
799 et seq. 

Charge of as actionable see Libel 
and Slander § 

22. Rodebaugh yv. Hollingsworth, 6 
Ind. 339. 

23. Rodebaugh v. Hollingsworth, 


6 Ind. 839, 843 [quot Fahnestock v. 
State, 1 N.E. 372, 102 Ind. 156, 163]. 


243 S.W. 


30. Scott v. McKinnish, 15 Ala. 662, 
664; Worcester D. [quot ‘Zimmerman 
v. McMakin, 22 S.C. 372, 378, 53 Am. 
R. 720]. 

31. Webster D. [quot Zimmerman 
v. MeMakin, 22 S.Co 372, 378, 53 Aum Re 


720). 
ta Scott v. McKinnish, 15 Ala. 
,664; Zimmerman vy. McMakin, 22 


So 372, 378, 53 Am.R. 720. 


S3. Beck v. United New Jersey R., 
ete., Co., 39 N.J.Law 45, 47. 


ween In re Day, 109 A. 5738, 30 Del. 
35. Wilcoxon v. San Luis Obispo, 


35 P. 988, 989, 101 Cal. 508, 510. 


[a] Widening, as used in a statute 
relating to streets, has a meaning 
which involves two acts at different 
times, although they may be included 
in one act; in the first instance the 
word means laying out, projecting, or 
plotting a street of an increased 
width upon the city plan; in the sec- 
ond instance it means the physical 
act of opening a street of an increased 
width for public travel. Philadelphia 
v. Hinckley, 9 Pa.Dist. 125, 126. 


36. Western New York & P. Ry. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


and “widen, straighten and relocate;’’?7 also 
dening and "deepening the ditch.’”’*s 


WIDEST CHANNEL. The widest expanse of wa- 


ter which ean reasonably be called a channel, and not 


the broadest expanse of water.®°® 
WIDOW.*° 


another;*® the 


dent.** 


of the deceased heshand. 22 


Co. v. Buffalo, R. & P. Ry. Co., 44 A. 
242, 244, 193 Pa. 127. 

37. Bennett v. Wellesley, 
717, 189 Mass. 308, 313. 
38. In re Reville, 

109 Minn. 88, 91. 
39. Washington v. Oregon, 29 S.Ct. 

631, 632, 214 U.S. 205, 53 L.Bd. 969. 
40. Widow: 

Adverse possession by or against see 
Adverse Possession §§ 285, 290-292. 

Aliens § 1066 (dower to widows of). 

Allowance to see Annuities § 23; 
Executors and Administrators §§ 
764, 2578; Husband and Wife, § 
1304; Partnership § 645. 

Attachment § 3871 (of unassigned 
dower). 

Descent and Distribution §§ 79-83. 

Domicile § 36. 

Dower 19 C.J. p 448 et seq. 

Executors and Administrators §§ 1463, 
1507, 1588, 1691, 2763, 2913. 

Homesteads §§ 470-489. 

Life Insurance §§ 326 (right to pro- 
ceeds). 
Mortzages 
widow). 
Partition §§ 195, 196. 
Paupers § 54. 
Pensions § 10. 


Quarantine see Executors and Ad- 
ministrators § 764. 


ae [40 Cye 1963] (election under 
will) 


Witnesses [40 Cyc 2230]. 


41. Kunkle v. Reeser, 5 Ohio S.&C. 
422, 425. 


42. Kunkle v. Reeser, supra. 


43. O’Malley v. O'Malley, 129 P. 
501, 502, 46 Mont. 549, Ann.Cas.1914B 
662. 


44. Wait v. Wait, 4 Barb. 
192, 205. 


45. Whitsell v. Mills, 6 Ind. 229, 
231; O’Malley v. O’Malley, 129 P. 501, 
502, 46 Mont. 549, Ann.Cas.1914B 662; 
Wait v. Wait, 4 Barb. (N.Y.) 192, 205. 


[a] Colloquially as well as among 
the learned, in courts as well as out 
of them, the term has always had this 
meaning. O’Malley v. O’Malley, 129 
P. 501, 502, 46 Mont. 549, Ann.Cas, 
1914B 662. 


46. Anderson L. D.; Black L. D.; 
Bouvier L. D. [all quot In re Bryan’s 
Estate, 156 S.W. 759, 761, 174 Mo.App. 
_ 202]; Wharton L. Lex. [quot Com. v. 
Powell, 51 Pa. 438, 440]; Williams 
v. Lawson, 35 F.(2d) 346, 347; Cole v. 
Mayne, 122 F. 836, 839; In re Mc- 
Arthur’s Estate, 292 P. 469, 471, 210 


175 N.E. 
122 N.W. 1120, 


§ 2106 


(redemption by 


124 


(N.Y.) 


A word of Sanskrit* derivation,*! 
meaning without a husband or lack of a husband, 28 
said to he as old as the language itself,4? the mean- 
ing of which is familiar, well fixed, and certain,** 
and which popularly and legally*® means a woman 
who has lost her husband by death and has not taken 
surviving lawful wife of 
It has been said that, in the general sense 
of mankind and even in a legal sense, although a 
widow remarries, she does not cease to be the widow 
A wife dying and leavy- 


WIDEN—WIDOW 


ales 
as a widow.?® 


died seized.°? 


a dece- 


person dying, 


Cal. 439, 72 A.L.R. 1818; Rosenbloom 
Vv. sSouthern, Pace. UCo:,, 21042: 53) 59 
Cal.App. 102; Whitsell v. Mills, 6 Ind. 
229, 231; In re Application for Sup- 
port of Minor Children, 145 N.W. 467, 
469, 164 Iowa 208; National Bank of 
America of Salina v. Barritt, (Kan.) 
18 P.(2d) 552, 553; Inhabitants of 
Town of Solon v. Holway, 157 A. 236, 
130 Me. 415; Bolton v. Bolton, 73 Me. 
299, 308; O’Malley v. O’Malley, 129 P. 
501, 502, 46 Mont. 549, Ann.Cas.1914B 
662; Block v. P. & G. Realty Co., 124 
A. 372, 96 N.J.Eq. 159; Inslee v. 
Rochester & S. R. Co., 213 N.Y.S. 6, 8, 
214 App.Div. 680; In re Crook’s Hs- 
tate, 252 N.Y.S. 373, 375, 140 Misc. 
721; Wait v. Wait, 4 Barb. (N.Y.) 192, 
205; Matter of Ray’s Estatte, 35 N.Y.S. 
481, 13 Misc. 480, 484, 1 Gibb.Surr. 356; 
Kearn’s Appeal, 14 A. 435, 120 Pa. 523, 
528; In re Threadgold, 26 Pa.Dist. 621, 
622; McDaniel v. Sloan, 11 S.W.(2d) 
894, 895, 157 Tenn. 686; Reigate Union 
v. Croydon Union, 14 App.Cas. 465, 
478. See Meton v. State Industrial 
Insurance Department, 177 P. 696, 697, 
104 Wash. 653 [quot Bouv. L. D., to 
the effect that ‘‘widow’’ means “ 
married woman whose husband 
dead’’]. 


[a] Other definitions. — (1) 
wife that outlives her husband.” Cole 
vo Mayne, 122 FE. 836, 839; In ‘re 
Bryan’s Hstate, 156 S.W. 759, 760, 174 
Mo.App. 202. (2) “A woman deprived 
of, or without, a man.” Wait v. Wait, 
47 “Barb: CNSYs) 920205.) C3) et 
woman whose husband has died while 
she was still married to him.” Rit- 
tenhouse v. Hicks, 10 Ohio Dec. (Re- 
print) 759, 23 Cine.L.Bul. 269. (4) 
“One long bereaved of a husband.” 
Webster D. [quot Commonwealth v. 
Powell, 51 Pa. 438, 440]. 


47. Hayworth y. Williams, 116 S. 
We 43, 45, 102 Tex. 308, 1382 Am.S.R. 
SOs 

[a] Putative wife of a deceased 
man cannot be said to be his widow. 
Vaughan v. Dalton-Lard Lumber Co., 
43 So. 926, 119 La. 61, 65. 


[b] Divorced wife (1) is not, and 
cannot be, the widow of him from 
whom she was divorced (Parsons vy. 
Parsons, 198 P. 156, 158, 70 Colo. 154; 
Farra v. Braman, (Ind.) 82 N.E. 926, 
929; In re Ensign, 8 N.E. 544, 103 N.Y. 
284, 289, 57 Am.R. 717); (2) and nev- 
er, outside slang, and then only with 
a semicontemptuous prefix, is the 
term ‘“‘widow’’ applied to a divorced 
person (O’Malley v. O’Malley, 129 P. 
ae 502, 46 Mont. 549, Ann.Cas.1914B 

48. Mathews v. Marsden, 230 P. 
Those ion (Le wlOntmo0e fquot Tn: re 
Ray’s Estate, 35 N.Y.S. 481, 484, 13 
Misc. 480, 1 Gibb.Surr. 256]; Hansen 


a 
is 


OFN, 


Other phrases: 
ow or minor children or any or either of them, 
“his widow or other heirs,’’®® “nonresident alien wid- 
ow,”°* “surviving widow, 57 “while she remains my 


widow, 58 “widow and children,”®® “widow of any 
60 
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ing a husband surviving can in no sense be regarded 
“Widow” has been distinguished from 
“wife’’®° and “widower.’’>! 


“Widow’s thirds” are words used in common par- 
lance as synonymous with “widow’s dower,” 
mean the life estate which a widow has by law in 
one third of the real estate of which her husband 


and 


953 “hig wid- 
54 


“Decedent’s widow,’ 


“widow of Augustus Greene,’’®* 


“widow of my son,”°®? “widow or family,”®? “widow? 8 


v. Brann & Stewart Co., 103 A. 696, 


697, 90 N.J.Law 444. 

49. Chesterfield v. Hoskin, 113 N. 
W. 647, 649, 1383 Wis. 368. 

50. National Bank of America of 
Salina v. Barritt, (Kan.) 18 P.(2d) 
552, 553; Continental Bank & Trust 
Co. v. Sovereign Camp, W. O. W., 126 
So. 502, 504, 169 La. 989; Meeker v. 
Meeker, 121 N.Y.S. 1051, 137 App.Div. 
537, 540. 

“Wife” post. 

51. Western Union Tel. Co. v. Mc- 
Gill} 572.2699 sA70306 3 C Aan a2 teen & 
L.R.A. 818; Tierney v. Perkins, 164 
N.Y.S. 982, 985, 178 App.Div. 391; 
Stuart v. Schoonover, 229 P. 812, 813, 
104 Okl. 28; In re Bowen’s Estate, 163 
P. 379, 380, 95 Wash. 82. 


“widower” post. 


52. Crosby v. Montgomery, 38 Vt. 
He4 239. See also Dower § 1; Third 
The 


53. Swallow v. Swallow’s Adm’r, 
27 N.J.Eq. 278, 280. 

54 Miles v. Miles, 46 N.H. 261, 263, 
88 Am.D. 208. 

55. Grand Lodge K. P. of North 
and South America, Europe, Asia, and 
Tipe v. Smith, 42 So. 89, 89 Miss. 

56. Debitulia v. Lehigh & Wilkes- 
barre Coal Co., 174 F. 886, 889. 


57. Keyway Stevedoring Co. v. 
Clark, 43 F.(2d) 988, 985. 
58. Green v. Hewitt, 97 Ill. 113, 


116, 37 Am.R. 102; Mansfield v. Mans- 
field, 75 Me. 509, 510; Fuller v. Wil- 
bur, 49 N.E. 916, 170 Mass. 506, 507; 
Loring v. Loring, 100 Mass. 340, 342; 
Wellington v. Drummer, 40 A. 392, 
69 N.H. 295, 296; Bodwell v. Nutter, 
3 A. 421, 63 N.H. 446, 447; Cooper v. 
Pogue, 92 Pa. 254, 2577, 387 Am.R. 681; 
In re Wagstaff, [1907] 2 Ch. 35, 40. 


59. Brady v. Banta, 26 P. 441, 46 
Eanes ody aisGe 


60. McGill v. Deming, 11 N.E. 118, 
44 Ohio St. 645, 654. . 


61. Crocheron y. Fleming, 
691, 692, 74 N.J.Hq. 567. 


62. Beers v. Narramore, 22 A. 1061, 
61 Conn. 18, 19; Commonwealth vy. 
Fenley, 225 S.w. 154, 157, 189 Ky. 480; 
Meeker v. Draffen, 94 N.H. 626, 201 
N.Y. 205, 209, 33 L.R.A.N.S. 816, Ann. 
Cae: 1912A 930; Schettler v. Smith, 41 

. 328, 338 [quot Meeker v. Meeker, 
en N.Y.S. 1051, 137 App.Div. 537, 
539]; In re Merritt’ sS Estate, 140 N.Y. 
Ss. 13, 15, 155 App.Div. 228; In re Dur- 
yea’s Estate, 112) NYS) Gil, 128 Apps 
Div. 205; In re Solms’ Estate, 98 A, 
696, 597, 2538 “Pa. 293. 


63. Appeal of Rourke, 98 A. 718, 
RUS sO 1 Conner 6. 


70 A. 
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allowance,”®+ “widow’s dower,’®> “widow shall be 
endowed,’’®* “widow’s right to exemption,’’®? “wid- 
ow’s share,”’°s “widow who has lived with him in law- 
ful union,”®® and “wife or widow.”?° 


WIDOWER. While in a broad sense the term 
may include a married man who has lost his wife 
either by death or judicial decree,’+ strictly speak- 
ing, “widower” being a correlative of the word “‘wid- 
ow,” means aman who has lost his wife by death?? 
and has not remarried again.™? 


Phrases: “Grass widower,”*4 
by his own felonious act.”7® 


WIDOWHOOD. Phrases: “During her life or 
widowhood,”**® “during her widowhood,”"’ “expec- 
taney of widowhood,”'® and “state of widowhood.”*® 


WIDTH.®® The quality of being wide; extent 
from side to side; breadth; wideness;*! the idea of 
breadth throughout the entire length;*? a certain 
measure between the sides measuring in a direction 
at right angles to that of length.** 

Phrases: ‘“ ‘Increase the width’ or ‘change the 
width,’ ’84 “600 feet in width,”*® and “width of the 
street.” 

WIENER. A small sausage of unknown content; 
commonly called a “hot dog.”’7 


b 


and “widower 


WIDOW—WILD 


WIFE. A term elsewhere defined.®® 


Wife’s equity. A doctrine whereby a wife is en- 
titled to an equitable settlement out of her property, 
not only against her husband, but against all cred- 
itors of, and purchasers from, him, whenever it is 
recoverable only in a court of equity or the aid of 
that court is actually invoked for its recovery, un- 
less the husband has become the purchaser of the 
property by an antenuptial contract with the wife.°® 

Wife whipping. The ancient privilege of giving 
moderate correction to wives to secure subordina- 
tion in the family.®! 


WIFEHOOD. The state of being a wife.®? 


WILD. Not tamed or domesticated ;?* 
strained, ungoverned.®* 


Wild land.®® Land in a state of nature,®® uncul- 
tivated and unimproved;®* land in a wilderness 
state, not used in connection with improved es- 
tates;°8 land on which the natural, uncultivated 
products of the soil are allowed to grow unhusband- 
ed and unimproved.®® The words are used in con- 
tradistinction to “improved lands.” 


Wild train. Variously defined as a train consist- 
ing of a locomotive, tender, and caboose car on 
which no persons except the servants of the railroad 


unre- 


Phrase: ‘Weiner joint.”8§ 


64. Brimble v. Sickler, 266 P. 497, 
83 Colo. 494; Grover vy. Clover, 169 P. 
578, 579, 69 Colo. 72; Deeble v. Aler- 
ton, 143 P. 1096, 1098, 58 Colo. 166, 
Ann.Cas.1916C 863. 


65. Wells v. Dillard, 20 S.E. 263, 
93 Ga. 682, 684; Starr v. Brewer, 3 A. 
479, 58 Vt. 24, ts 

66. O’Malley v. O’Malley, 129 P. 
501, 502, 46 Mont. 549, Ann.Cas.1914B 
662 


6. In re Fenyo’s Estate, (Pa.Su- 
per.) 161 A. 606, 607. 

68. May v. Jones, 54 N.W. 231, 
87 Iowa 188, 194; Linton v. Crosby, 
16 N.W. 342, 61 Iowa 401, 404; Ward 
v. Wolf, 9 N.W. 348, 56 Iowa 465, 
467. 

69. Grand Lodge O. H. S. v. Els- 
ner, 26 Mo.App. 108, 117. 

70. In re Merritt’s Estate, 140 N. 
Y.S. 18, 15, 155 App.Div. 228; Matter 
of Ray’s Estate, 35 N.Y.S. 481, 4838, 
13 Mise. 480, 485, 1 Gibb.Surr. 356. 


71. Kunkle vy. Reeser, 5 Ohio S.& 
C.P, 422, 425. 

[a] Great straining of English 
language not required to hold that a 
divorced man is a widower. Kunkle 
v. Reeser, 5 Ohio S.&C.P. 422, 425. 


72. Wait v. Wait, 4 Barb. (N.Y.) 
192, 205. 


“Widow” ante. 


73. Abrams v. Unknown Heirs of 
Rice, (Mo.) 295 S.W. 83, 


74 Century D. [quot Kunkle v. 
Reeser, 5 Ohio S.&C.P. 422, 426] (a 
term which was not recognized as a 
standard term or even found in the 
old lexicons, but which is defined as 
being a man who for any reason is 
living apart from his wife). 


75. Perry v. Strawbridge, 108 S.W. 
641, 209 Mo. 621, 645, 646, 123 Am.S.R. 
510, 16 L.R.A.N.S. 244, 14 Ann.Cas. 92 
(holding that the word ‘widower,’ 
as contemplated by the statute of de- 
scents, means one who has been re- 
duced to that condition by the or- 
dinary and usual vicissitudes of life, 


| company are permitted to ride;? 


and not one who, by felonious act, has 
himself created that condition). 
eck In re Wagstaff, [1907] 2 Ch. 


77. Williams v. Lawson, 35 F.(2d) 
346, 347; Kratz v. Kratz, 59 N.E. 519, 
189 Ill. 276, 280; Mulberry v. Mul- 
berry, 50 Ill. 67, 68. 

78. Lands of Sydow, 161 Wis. 325, 


326 


79. In re Boddington, 25 Ch.D. 685, 
oe on Re Kettlewell, 98 L.T.Rep. 


80. Width of: 
Highway see Highways § 135. 
Private road see Private Roads § 45. 
Right of way of railroad: 

Generally see Railroads §§ 195-199. 

i en or highway see Railroads 


Street see Municipal Corporations §§ 
2290, 2442%, 3613. 

_ 81. Webster D. [quot State v. 

Board of Com’rs of Big Horn County, 

273 P. 290, 298, 83 Mont. 540]. 


82. State v. Board of Com’rs of 
Big Horn County, supra. 


83. Webster D. [quot Phelps v. 
ropes 174 N.W. 281, 284, 207 Mich. 

84. Philadelphia v. Hinckley, 9 Pa. 
Dist. 125. 

85, 
281, 284, 207 Mich. 429. 

86. Washington Square Ass’n vy. 
revue 210 N.Y.S. 267, 268, 125 Misc. 

87. State v. Shoaf, 102 S.E. 705, 
179 N.C. 744, 9 A.L.R. 426. 

“Hot dog” 30 C.J. p 471. 

88. State v. Shoaf, 102 S.E. 705, 
179 N.C. 744, 9 A.L.R. 426. 


89. See Husband and Wife § 3. 
90. Poindexter vV. Jeffries, 15 
Gratt. (56 Va.) 368, 369. See Clarke 


v. McCreary, 20 Miss. 847, 354 (“It 
is one of the acknowledged powers 


Phelps vy. Brevoort, 174 N.W.| 


a train not running 


of a court of equity, to compel the 
husband to make a settlement upon 
the wife, whenever he comes into 
equity for aid to enable him to reduce 
her estate, which lies in action, into 
possession; and this equity will be 
enforced in behalf of the wife, at her 
instance, when the husband is seek- 
ing to recover possession of her 
choses, either in the ecclesiastical 
courts or the courts of law’’). See 
also Husband and Wife §§ 78-80. 


91. Fulgham v. State, 46 Ala. 143, 
ane: 146. See also Husband and Wife 
28. 


92. Standard D. [cit McCracken v. 


preg (Tex.Civ.App.) 146 S.W. 693, 
938. Webster New Int. D. 


$4. Webster New Int. D. 
95. Wild land: 

Curtesy § 13. 

Dower § 40. 

Ejectment § 29. 


96. Fenton v. Collum, 
140, 141, 104 Ark. 624. 


97. Newcombe v. Ostrander, 
N.Y.S. 823, 826, 66 Misc. 103. 


98. Central Maine Power Co. v. 
Rollins, 188 A. 170, 174, 126 Me. 299 
[quot Holden v. Page, 107 A. 494, 118 
Me. 245]. 


[a] Term does not include lot or 
other land used with a farm, as used 
in a statute relating to an allowance 
of the husband's property to the wife 
on divorce. Leavitt v. Tasker, 76 A. 
9538, 107 Me. 33. 


99. Newcombe v. Ostrander, 122 N. 
Y.S. 828, 826, 66 Misc. 103. 


1. Hopkins v. Roach, 56 S.E. 308, 
304, 127 Ga. 153 [cit Kirkland v. Pit- 
man, 50 S.B. 117, 122 Ga. 256; Wat- 
kins v. Country Club, 47 S.E. 538, 120 
Ga. 45]. 


“Improved land” 31 C.J. p' 261% 


2. Powers v. Chicago, etc., R. Coz 
59 N.W. 307, 57 Minn. 332. 


150 S.W. 
122 


For later cases, developments and changes in the law see Annotations, same title and section number, 


by schedule, but under special instructions; a train 
running under telegraphic orders, but without any 
schedule or time eard.+ 


Other phrases: “Wild and forest land,”> “wild 
animals,”® “wild deer,”? “wild fowl,’’s “wild fowl 
and birds, 9 “wild or uncivilized country,”2° and 
“wild, vacant, and forest lands.’”’!1 


WILDCAT. Not sound or safe.12 


Phrases: “‘Wildcat’ company,’ 
train,”'* and “wildeat territory.”’15 


“wildeat 


WILE. As a noun, a trick or stratagem practic- 
ed for insnaring or deception; a sly, insidious, arti- 
fice.1® Asa verb, to cheat cunningly; mislead or 
lead with guile; hoodwink ; entice; lure.” 


WILL. [§ 1] A. As Noun. A faculty of the 
mind,+® the faculty of conscious, and especially de- 
liberate, action,?® the governing power of the mind,?° 
manifesting itself in choice, determination, discre- 
tion, pleasure, direction, disposition, or inclina- 
tion;?! and the word “will” may be used as indicat- 
ing command,?? consent,?* desire or wish?* or in- 


WILD—WILL 
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[§ 2] B. As Verb—1l. Generally. To dispose 
OL) 

[§ 3] 2. As Auxiliary Verb—a. Present Tense. 
“Will” indicates a time in the future,?* and is execu- 
tory rather than executed in its meaning.?® It is 
said not to have the same imperative force as the 
word “shall,”8° but is frequently misused for 
“shall” ;31 and in some connections it may be equiv- 
alent thereto, or to the word “must,’®? or may have 


the meaning of “shall.’’%3 
Term has been distinguished from “may.”?4 


Phrases: ‘Will be reasonable,’’*® 
ty,”°° “will reasonably compensate, 
lease,’’?® and “will steal.”® 


[§ 4] b. Preterit or Past Tense. Employed in ex- 
pressing what might be expected,*® or what one 
intended to do,4+ but not what has happened.*? 
“Would” may be used instead of “should.”42 While 
the use of “could” instead of “would” may be mis- 
leading, “might” may be used instead of 
“would.’’45 


“will guaran- 
787 twat a Te 


tent.?° 
Phrase: 


3. Abend v. Terre Haute & I. R. 
R. Co:, 111 Ill) 202, 207, 53 Am.R. 616. 

4 Northern Pac. R. Co. v. Poirier, 
67 F. 881, 882, 15 C.C.A. 52; Simpson 
v. Central Vermont R. Co., 39 N.Y.S. 
464, 5 App.Div. 614, 615. 

[a] Train running “wild” is a 
train not on the schedule time of any 
train. Larson v. St. Paul, ete., R. Co., 
45 N.W. 722, 43 Minn. 423. 

Wildcat train see Wildcat § 2 post. 

5. Newcombe v. Ostrander, 122 N. 
Y.S. 823, 826, 66 Misc. 103. 

6 See Game §§ 1-8. 

“Where the phrase ‘wild animals’ 
is used, the word ‘wild’ is used as 
generic term to indicate that they are 
of a species not usually domesticated, 
and does not refer to their compara- 
tive docility or familiarity with man.” 
Rex v. Manu, 4 Hawaii 409, 410. 


Wild animals: 
Bounty for destroying see Bounties 
§ . 
Injuries caused by see Animals 8§ 
315, 316. 
Property in see Animals §§ 5-18. 
7. Crosby v. State, 48 S.E. 913, 914, 
121 Ga. 198. 


i See Game § 1 text and note 7. 


9. Meul v. People, 64 N.E. 1106, 
198 Ill. 258. 


10. United States Casualty Co. v. 
Hanson, 79 P. 176, 177, 20 Colo.App. 
393. 

11. People v. Prime, 191 N.Y.8. 
643, 646, 199 App.Div. 272; People v. 
Ladew, 170 N.Y.S. 196, 207, 102 Misc. 
595. 

12. Webster New Int. D. 


13. Wells v. Payne, 133 S.W. 575, 
576, 141 Ky. 578 (as implying an ir- 
responsible and predatory concern). 


14. Kelly v. Delaware, L. & W. R. 
Co., 84 N.H. 801, 802, 192 N.Y. 203 
(an unscheduled train). 


[a] Another definition.—An occa- 
sional train moving without prear- 
rangement, but by special order with- 
out reference to any schedule or the 
regular trains, and conforming to no 
conditions save the immediate order 
of the owner. Sheehan v. New York 
Cent., etc., R. Co., 91 N.Y. 332, :335. 


Phrases: 


“Acainst her will and consent.”?° 


synonymous.— 


[b] “wild train” 
(AIR Age 


Sheehan v. New York Cent., 
Con OTN Yee3 32 0805. 

“Wild train” see Wild ante. 

15. Lowther Oil Co. v. Miller-Sib- 
ley Oil Co., 44 S.E. 4338, 435, 53 W.Va. 
501, 97 Am.S.R. 1027 (in parlance of 
oil men, a new field). 

16. Webster New Int. D. See 
State v. Hamann, 80 N.W. 1064, 1065, 
109 Iowa 646, 648. See also Trick 64 
CS. p 1309: 

17. Standard D. [quot State v. 
rreepee 80 N.W, 1064, 109 Iowa 646, 

9]. 

18. Webster D. [quot McRee’s 
Adm’rs v. Means, 34 Ala. 349, 352]. 

19. State v. Schwab, 143 N.E. 29, 
31, 109 Ohio St. 532. 

20. Lowe v. State, 96 N.W. 417, 118 
Wis. 641, 660 


21, Webster D. [quot McRee’s 
Adm’rs v. Means, 34 Ala. 349, 352}. 
22. Webster D. [quot McRee’s 


Adm’rs v. Means, 34 Ala. 349, 352]; 
Mastellar v. Atkinson, 146 P. 367, 368, 
94 Kan. 279, Ann.Cas.1917B 502; Tem- 
ple v. Russell, 146 N.E. 679, 680, 251 
Mass. 231, 49 A.L.R. 1; Barney v. 
Hays, 29 P. 282, 284, 11 Mont, 571, 28 
Am.S.R. 495. 

23. State v. Gaul, 50 Conn. 578, 579. 


24. Webster D. [quot McRee’s 
Adm’rs v. Means, 34 Ala. 349, 352]; 
Barney wv. Hays; /29.°P:.-282, 284, 11 
Mont. 571, 28 Am.S.R. 495; State v. 
Sees 143 N.E. 29, 31, 109 Ohio St. 


a5. Barney v. Hays, 29 P. 282, 284, 
11 Mont. 571, 28 Am.S.R. 495. 


26. State v. Gaul, 50 Conn. 578,579. 

27. Mills v. Franklin, 28 N.E. 60, 
128 Ind. 444, 447. 

Wills generally see post. 

28. Chapman vy. Holmes, 10 N.J. 
Law 20, 26. See James v. James, 77 
P. 1082, 35 Wash. 655. 

29. Weed v. Boston, etc, 
Co., 12 Allen (Mass.) 377, 379. 

30.° Webster D. [cit State v. Hilsa- 
beck, 34 S.W. 38, 40, 182 Mo. 348, 359]. 

31. Webster D. [cit Russell v. Har- 
rison, 124 P. 762, 763, 33 Okl. 225]. 

32. Tennessee Cent. R. Co. v. Mor- 
gan, 175 S.W. 1148, 1153,.132 Tenn. 1. 


Ice 


‘recover,’ 


“Might, could, or would have result- 


“wrust” 44 C.J. p 1498. 


33. Crouch v. State, 214 P. 747, 748, 
23 Okl.Cr., 325. 


“Shall” 57 C.J. p 545. 


34. Scally v. W. T. Garratt & Co., 
104 P. 325, 332, 11 Cal.App. 138. See 
May §& 6. 


[a] “Colloquially these auxiliary 
verbs may be so used and understood 
[that is, interchangeably], but in 
grammatical construction they per- 
form entirely distinct offices, and 
therefore convey essentially different 
meanings, the one importing a mere 
possibility or vague or indefinite spec- 
ulation as to the existence of some 
fact or thing, the other the unquali- 
fied or unconditional existence of 
some fact or thing; or, in other 
words, the one meaning an existence 
in possibility, and the other an ex- 
istence in actuality. A sick patient, 
for illustration, would much prefer 
to have his physician say, ‘You will 
to the expression of the 
doubtful prognosis, ‘You may recov- 
ern. 2u> Scallysvacws, De iGarnattacuCor 
104 P. 325, 332, 11 Cal.App. 138. 


35. Rigley v. Prior, 233 S.w. 828, 
832, 290 Mo. 10. 


36. McNaughton vy. 
Wis. 316, 320. 


37. Rigley v. Prior, 233 S.W. 828, 
832, 290 Mo. 10. 


38. Buffington v. Buffington, 51 N. 
E. 328, 151 Ind. 200. 


89. Cornelius vy. Van Slyck, 21 
Wend.” (N.Y) (70, 71; SDottarermty, 
Bushey, 16 Pa. 204. 


40. Taylor v. Metropolitan St. Ry. 
Co., 165 S.W. 327, 381, 256 Mo. 191. 


41. U. S. v. Grossman, 55 F.(2d) 
408, 411. 


42. U.S. v. Grossman, supra. 


“Did” as equivalent see Did 18 C.J. 
p 1036. 


43. Barnett v. Savannah Electric 
Co., 82 S.E. 910, 911,°15 Ga.App. 270. 
See also Shall § 9: 


44. Gehrig v. Chicago & A. R. Co., 
201 Ill.App. 287, 293. 


“Could” see Can 9 C.J. p 1121. 


45. Garrett v. State, 91 S.W. 577, 
497 Tex.@ri 235. 


“Micht” see May § 7. 


Conkling, 9 
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ed,”*° “would by law inherit,”47 “would effect,”+*® 
“would endeavor,”*® and “would protect.”®° 


1] A. In General. A _ term, 
used in averring or describing an act,°? said to be an 
elastic word,®* a word of familiar use in every branch 
of law,°* not necessarily technieal,°> and one which 
has acquired no peculiar meaning in law which is 
universally accepted;>® but it has also been said that 
57 or that it may have 


*WILLFUL.*! [§ 


it has a technical legal meaning, 


46. Taylor v. Metropolitan St. Ry. 
CommlGomSow. sau. .ssl,. 200, Mo. Lod. 

47. In re Buzby’s Estate, 118 A. 
835, 836, 94 N.J.Eq. 151. 

48. Nelson Bennett Co. v. Twin 
Falls Land & Water Co., 92 P. 980, 13 
Idaho 767, 13 Ann.Cas. 172. 

49. Lake Shore & M. S. Ry. Co. 
v. Anderson, 79 N.E. 381, 383, 39 Ind. 
App. 112. 


50. U. S. v. Grossman, 55 F.(2d) 
408, 411. 
51. See also Wanton 67 C.J. p 318; 


Willfully post; Willfulness post; 


Willing post. 
Willful: 

Abandonment see Divorce § 128; Hus- 
band and Wife § 923; Parent and 
Child §§ 206, 207. 

Act: 

Of employee see Workmen’s Com- 
pensation Acts § 162. 

Or misconduct of insured see Fire 
Insurance §§ 4438, 444; Marine In- 
surance § 306. 


And malicious: 
Destruction of property see Mali- 
cious Mischief § 5. ‘ 
Injury see Bankruptey § 718 (lia- 
bility for as affected by discharge 
in bankruptcy). 


Attempt to influence juror see Con- 
tempt § 27. 


Betrayal of professional secret see 
Physicians and Surgeons § 72 text 
and note 38. 


Burning see Arson §§ 2-6. : 

Default see Bail §§ 316-327; 
§ 526. 

Disobedience see Contempt §§ 12-24; 
Master and Servant § 86. 

Failure to use safety appliances see 
Workmen’s Compensation Acts §§ 
Hic 

Holding over see Landlord and Tenant 
§§ 1289-1297. 


Infringement see Patents §§ 620-626; 
Trade-Marks, Trade-Names and Un- 
fair Competition §§ 273, 277. 


Injury see Animals §§ 484, 490, 502, 
545, 567; Bridges § 115; Carriers 
§ 1398; Corporations §§ 3829, 2332: 
Damages §§ 268-280; Death §§ 51— 
58, 104; Executions § 1111 (body 
execution); Municipal Corporations 
§§ 1700-1702; Negligence §§ 148, 
149, 672, 673; Railroads §§ 1454— 
1458, 1495-1498, 1557, 1568, 1569, 
1607, 1684, 1846, 2180-2182, 2315; 
Shipping §§ 945-948; Street Rail- 
ways §§ 418, 431, 446, 476, 508, 515. 


Killing see Homicide §§ 79, 80, 91. 
Misapplication of funds: 


Of bank’s funds or assets see Banks 
and Banking §§ 199 (state bank), 
686-695 (national bank); Fidelity 
Insurance § 4 note 39 [ad]. 


Misconduct: 


By automobile driver see Motor 
Vehicles §§ 804-807. 


Trusts 


WILL—WILLFUL 


act definition ;°1 


Misconduct:—Continued 
In office see Officers § 151. 
Of employee see Workmen’s Com- 
pensation Acts §§ 78, 100. 
Neglect or negligence see Husband 
and Wife § 920 et seq; Negligence 
§§ 37-49; Officers § 151; Parent 
and Child §§ 208-213; Trusts § 526. 


Refusal to work see Vagrancy 8§ 7, 8. 


Trespass see Animals § 402; Trespass 
Suz 


Violation of: 


Mining statute for safe operation 
sea “Mines and Minerals § 793. 


Twenty-eight Hour Law see Car- 
riers § 1023. 


52. Minkler v. State, 15 N.W. 330, 
14 Neb. 181, 183. 


53. County Canvassing Board of 
Primary Elections of Hillsborough 
County v. Lester, 118 So. 201, 202, 96 
Fla. 484. 


54. 29 A. & E. Enc. L. 113 .[quot 
Odin Coal Co. v. Denman, 57 N.E. 192, 
185 Ill. 413, 418, 76 Am.S.R. 45 (quot 
Fulton v. Wilmington Star Min. Co., 
133 ES PSI, OO C2CLAl 2475963 aR 
A. 168; New Union Coal Co. v. Walker, 
31 S.W.(2d) 753, 755, 182 Ark. 460; 
Eldorado Coal & Coke Co. v. Swan, 81 
N.E. 691, 227 Ill. 586, 590; Dllinois 
Cent. R. Co. v. Leiner, 67 N.E. 398, 202 
Ill. 624, 631, 95 Am.S.R. 266)]; South- 
ern R. Co. v. McNeeley, 88 N.E. 710, 
711, 44 Ind.App. 126; Dull v. Cleve- 
JandssC., ©. S& iSt. in Rs Con. ba NE. 
HODS py elO Lay cles ein aATD Deno iilesee rami S 
Mallon’s Hstate, 97 N.Y.S. 23, 25, 110 
App: Div, Oi) inviremYounea3 lh (Chap: 
168, 174 [quot In re City Equitable 
Fire Insurance Co., [1925] Ch. 407, 
431; Wilson v. Manes, 28 Ont. 419, 
432; Barly v. Canadian Northern R. 
Co, 8 Sask.L. 27, 31). 


55. Towle v. Matheus, 62 P. 1064, 
130 Cal. 574, 577. 


56. Towle v. Matheus, 67 P. 1064, 
130 Cal. 574, 577. 


S70 (Us (Saver soy, 45) BS Sova s.oar 
North Carolina v. Vanderford, 35 F. 


282, 286. See Wood v. Weaver, 92 S.E. 
1001, 121 Va. 250, 260. 
53. 29 A. & E. Enc. L. 113 [quot 


Odin Coal Co. v. Denman, 57 N.E. 192, 
185 Ill. 413, 418, 76 Am.S.R. 45 (quot 
Fulton vy. Wilmington Star Min. Co., 
133 FH. 193, 195, 66 C.C.A. 247, 68 L.R.A. 
168; New Union Coal Co. v. Walker, 
31 S.W. (24a) 758, 755, 182 Ark. 460; 
Eldorado Coal & Coke Co. v. Swan, 81 
N-E 690) 22h ll S86) O.0N euhlia ols 
Cent. R. Co. v. Leiner, 67 N.E. 398, 
202 Dll. 624, ‘631, 95 Am.S.R: 266) 1; 
Southern R. Co. v. McNeeley, 88 N.E. 
CLO; ld 44> Inge ppl deo. Dee va 
Cleveland, C.,C. & St. L. R. Co., 52-N. 
H. 1018, 1015, 21 Ind.App. 571; In re 
Young, 31 (Ch. Do 1638, 175 fauot In re 
City Equitable Fire Insurance Co., 
[1925] Ch. 407, 431; Wilson v. Manes, 
28 Ont. 419, 433; Marly v. Canadian 
Northern R. Co., 8 Sask.L. 27, 311 


59. Mercarac v. State, 218 S.W. 
491, 492, 86 Tex.Cr. 559, 8 At InGRe Saiz: 


a special meaning,®® in various branches of the law. 
The word has been often defined by our courts;°? 
and it has been said that it may be defined with a 
reasonable degree of satisfaction;®® yet it has more 
frequently been said that the word is not easy of ex- 


and is of somewhat varied signifi- 


cation according to the context in which it is used 
in particular cases and the nature of the subject un- 
der discussion or treatment.°? 


[quot Hardin y. State, (Tex.Cr.) 61 
S.W.(2d) 1002, 1003; Glazener v. State, 
36-S.W.(20) 752, 753, 117 Dex-Cr) 60a 
West v. State, 9 S.W.(2d) 737, 738, 110 
Tex.Cr. 544]. 


60. Lobdell Car Wheel Co. v. Su- 
bielski, 125 A. 462, 464, 32 Del. 462. 
61. State v. Willing, 105 N.W. 355, 


129 Iowa 72, 73; In re City Equitable 
Fire Insurance Co., [1925] Ch. 407, 
434; In rex*Mayor of London and 
Tubbs’ Contract, [1894] 2 Ch. 524, 539. 
See Des Moines v. Cutler, 123 N.W. 
218, 220, 144 Iowa 535; Wood v. Weav- 


er, 92 S.E. 1001, 121 Va. 250, 260. 


[a] General definition difficult or 
impeossible.—In discussing the force 
of ithe word in connection with tres- 
passes, the court said: ‘The legal 
meaning of the word in this connection 
is a technical one, which the courts 
have found it impossible tosdefine in 
set terms which will fit every case.” 
Wood v. Weaver, 92 S.E. 1001, 121 Va. 
250, 260. 


€2. Minor v. Coleman, 74 So. 841, 
842, 16 Ala.App. 5 [quot Cyc] (said of 
both “willful” and “willfully” ); 
County Canvassing Board ef Primary 
Elections of Hillsborough County v. 
Lester, 118 So. 201, 202, 96 Fla. 484; 
Pennsylvania Co. v. Reesor, 108 N.B. 
983, 986, 60 Ind.App. 686 [quot Cyc] 
(discussing both “willful” and “will- 
fully’); State v. Meek, 127 N.W. 1023, 
148 Iowa 671, 673, 31 L.R.A.N.S. 566, 
Ann.Cas.1912C 1075; Hiatt v. Tomlin- 
son, 158 N.W. 383, 385, 100 Neb. 51; 
State v. Donahue, 135 N.W. 1030, 1034, 
91 Neb. 311, Ann.Cas.1913D 18; Mil- 
waukee Corrugating Co. v. Winters, 
222 N.W. 251, 254, 197 Wis. 414 [quot 
Cyc] (so describing both “willful” and 
“wilifully’). See Fulton v. Wilming- 
ton’ Star Mint Co... 133) RB. 193, 195.566 
C.C.A. 247, 68 L.R.A. 168; Nelson v. 
Sttate, 62 So. 189, 182 Ala. 449, 458; 
Kansas City, M. & B. R. Co. v. Crocker, 
11 So. 262, 95 Ala. 412, 433; Harrison 
Ve State, 37 Ada. 154. 156s .8Sitatesive 
Abram, 10 Ala. 928, 931; Jones v. 
State, 62 So. 306, 307, 7 Ala.App. 180; 
New Union Coal Co. v. Walker, 31 S. 
W.(2d) 758, 755, 182 Ark. 460; Alden 
vy. Mayfield) W266) Pi1882,0383, (33, Cals 
App. 724; Lobdell Car Wheel Co. v. 
Subielski, 125 A. 462, 464, 32 Del. 462; 
Eldorado Coal & Coke Co. v. Swan, 81 
N.E. 691, 227 Ill. 586, 590; Illinois 
Cent. R. Co. v.. Leiner, 67 N.B. 3985 
202 Ill. 624, 6381, 95 Am.S.R. 266; Odin 
Coal Co. v. Denman, 57 N.E. 192, 185 
Ill. 418, 418, 76 Am.S.R. 45; Southern 
R. Co. v. MeNeeley, 88 N.H. 710, 711, 
44 Ind.App. 126; Dull v. Cleveland, C. 
CS St. Gy Re Co., 52) IN. Be Os) odes 
21 Ind.App. 571; State v. Savre, 105 
INDW i See ay) Iowa L225) 3 Ox 113’ Am. 
S.R. 452, 3 L.R.A.N.S. 4553 Kiletzing 
v. Armstrong, 93 N.W. 500, 119 Iowa 
505, 508; Minkler v. State, 15 N.W. 
330, 14 Neb. 181, 188; Wick v. Gunn, 
169 P. 1087, 1088, 66 Okl. 316, 4 A.L.R. 
107; Corrigan, Lee & Halpin’ v. Heub- 
ler, (Tex.Civ.App.) oe Sow, 159, 162% 
State v. Palmer, 110 436, 438, 94 
Vt. 278; State v. Burlipston Drug Co., 
78 A. 882, 84 Vt. 243 


*By CARLOS M. SANDOVAL (Willful-Willingness inclusive). 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


{[§ 2] B. Common Ordinary Sense. 
parlance, or in its most general sense, the word sig- 
Controlled by the will in contradistinetion to 
own will without regard to the 
will of others;°* done consciously,®* in obedience to 
the will,®® or with free activity of the perpetra- 
due to one’s will;°® fixed;°® free ac- 
tivity inspired by conscious motion of the will;7° 


nifies: 
reason;°* doing one’s 


tor’s ‘will’;®* 


“Much learning has been expended 
in an analysis of the meaning or 
Signification of the word ‘willful’ as 
employed in different connections.” 
Robinson v. State, 62 So. 308, 305, 7 
Ala.App. 172. 

[a] “®he word is relative and each 
case must depend upon its own par- 
ticular circumstances.” In re Mayor 
of London and Tubbs’ Contract, 
[1894] 2 Ch. 524, 539 [quot In re City 
Equitable Fire Insurance Co., [1925] 
Ch. 407, 434]. 

63. Eagle Tp. Highway Com’rs v. 
Bly, 19 N.W. 940, 54 Mich. 178, 180. 


“Reason” 52 C.J. p 1181. 
“Will” ante. 


64. Matthews v. Park Bros. & Co., 
23 A. 208, 209, 146 Pa. 384. 


65. Eldorado Coal & Coke Co. v. 
Swan, 81 N.E. 691, 227 Ill. 586, 590. 


[a] “An act consciously done 

- is willful.” Eldorado Coal & 

Coke Co. v. Swan, 81 N.E. 691, 227 I11. 
586, 590. 


66. State v. Alcorn, 14 S.W. 663, 
78 Tex. 387, 392. 


[a] In its general sense, ‘every 
act done in obedience to the will may 
be said to have been done willfully.” 
State v. Alcorn, 14 S.W. 663, 78 Tex. 
387, 392. 

67.. Abbott L. D. [quot Minkler v. 
State, 15 N.W. 330, 14 Neb. 181, 183 
(discussing both “wiliful’ and ‘will- 
fully’); Territory v. Sanches, 94 P. 
954, 14 N.M. 493, 501, 20 Ann.Cas. 109]. 


[a] Similarly expressed. (1) 
“Abbott, in his law dictionary, says 
that it is a term used in averring or 
describing an act, . to show 
that it was done with free activity of 
the perpetrator’s will.” Minkler v. 
State, 15 N.W. 330, 14 Neb. 181, 183 
(discussing both “willful” and ‘will- 
fully’’). (2) “wWillful’ means no 
more than an act ‘done with free ac- 
tivity of the perpetrator’s will.’” 
Territory v. Sanches, 94 P. 954, 14 N. 
M. 498, 501, 20 Ann.Cas. 109. 


68. Century D. [quot Anderson v. 
Canadian Northern R. Co., 10 Sask.L. 
325, 342, 35 Dom.L.R. 473]. 


6GIn Wick vs .Gilnn, | LOde es 
1088, 66 Okl. 316, 4 A.L.R. 107. 


70. Meyer v. Dollar S.S. Line, 43 
F.(2d) 425, 426 [quot In re Vena, 46 
F.(2d) 81]; Hawes v. State, 7 So. 302, 
88 Ala. 37, 44. 

Wise VV icky (Vin Gunns 069) P- 
1088, 66 Okl. 316, 4 A.L.R. 107. 


72. Webster D. [quot Roberts v. U. 
Seu tzo- #897, 902,61 CiC2An 4275, O. 
S. v. Three Railroad Cars, 28 F.Cas. 
No. 16,513, 1 Abb. 196, 202; Lobdell 
Car Wheel Co. v. Subielski, 125 A. 462, 
463, 32 Del. 462; Carroll v. Attna Life 
Ins. Co., 146 S.E. 788, 789, 39 Ga.App. 
78]; Webster New Int. D. [quot 
Bersch v. Morris & Co., 189 P. 934, 106 
Kan. 800, 804, 9 A.L.R. 1374]; Martin 
Var State; pepo. 255," 109) Alan wl” 55 
Hawes v. State, 7 So. 302, 88 Ala. 37, 
.44 [quot Minor v. Coleman, 74 So. 
841, 842, 16 Ala.App. 5]; Mitchell v. 
State, 60 Ala. 26, 28; McManus v. 
State, 36 Ala. 285, 291 [quot State v. 
Preston, 34 Wis. 675, 684 (quot Mil- 
waukee Corrugating Co. v. Winters, 
222 INAW. 2b15)° 254; 197 Wis. 414); 


1087, 


1087, 
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In common 


his own will;*4 


Pennsylvania Co. v. Reesor, 108 N.E. 
983, 986, 60 Ind.App. 636 [quot Cyc] 
(discussing both “willful” and ‘‘will- 
fully”); Humbird Cheese Co. v. Fris- 
tad, 242 N.W. 158, 161, 208 Wis. 283. 
See Johnson v. State, 61 Ala. 9, 11 
Lauot Nelson v. State, 62 So. 189, 182 
Ala. 449, 459; People v. Swiggy, 232 
Prlt4-16, 69:CalsApp,. 614 (all) three 
cases using same language to define 
pve alae) 3 People v. Pool, 27 Cal. 


[a] “Premeditatea” and “willful” 
not necessarily synonymous.—‘‘These 
words, abstractly and sepa- 
rately. considered, are not synony- 
mous.” People v. Pool, 27 Cal. 572, 
584 (but holding them not to be thus 
considered in the instant case with 
reference to “willful” or “premeditat- 
ed” killing). 

[b] “Premeditated” compared.— 
Martin v. State, 25 So. 255, 119 Ala. 1, 
5; Hawes v. State, 7 So. 302, 88 Ala. 
37, 44; Mitchell v. State, 60 Ala. 26, 
28; People v. Pool, 27 Cal. 572, 584. 


73. 29 A.&E.Enc.L. 113 [quot Odin 
Coal Co. v. Denman, 57 N.E. 192, 185 
Til. 413, 418, 76 Am.S.R. 45 (quot Ful- 
ton v. Wilmington Star Min. Co., 133 
AY 9S, 195166) (CCA? 47a 68) ob AS 
168; New Union Coal Co. v. Walker, 
31 S.W.(2d) 753, 755, 182 Ark. 460; 
Eldorado Coal & Coke Co. v. Swan, 81 
N.E. 691, 227 Dll. 586, 590; Lllinois 
Cent..R. Cov. Leiner, 67 N.E. 398, 
2027116. 624;) 631, 95) Am.S.aR. 2.66); 
Southern Ry. Co. v. McNeeley, 88 N. 
BH. 710) 711,644, Ind App, £263 Dull vi 
Cleveland, C., C. & St. L. R. Co., 52 N. 
BH. 2023, 1015; 21-Ind:App.-571; In re 
Young, 31 Ch.D. 168, 175 [quot In re 
City Equitable Fire Insurance Co., 
[1925] Ch. 407, 431; Greenlaw v. Ca- 
nadian Northern R. Co., 23 Man. 410, 
414 (but substituting ‘acting’ for 
“of whose action or default the ex- 
pression is used’); Wilson v. Manes, 
28 Ont. 419; 433; Harly v. Canadian 
Northern. Re =Co., 8. Sask Le. 275.3145 
Anderson y. Canadian Northern 18. 
Co., 10 Sask.L. 325, 342, 35 Dom.L.R. 
473 [quot Cyc]. See Danville Light, 
P. & T. Co. v. Commonwealth, 230 S. 
W. 38°39, 191 Ky. 270; United Fuel 
Gas Co. v. Commonwealth, 188 S.W. 
660, 662, 171 Ky. 525; Nashville, C. & 
St. L. R. Co. v. Commonwealth, 169 S. 
W. 511, 160 Ky. 50, 54; Louisville & 
J. Ferry Co. v. Commonwealth, 47 S. 
Wass, LOASK yat26;, T3865 220) Keys. 
927; Tracy v. Commonwealth, 76 S. 
W. 184, 185, 25 Ky.L. 669 


74. State v. Scott, 142 A. 7, 8, 104 
N.J.L. 544. 


75. Black L. D. [quot Parsons v. 
Smiuilie, 32) aal02, oC alwG4% cObibs 
Lobdell Car Wheel Co. v. Subielski, 
125 A. 462, 463, 32 Del. 462; King v. 
Stabe, 30 (Sie30)) 103" Ga. 263," 260: 
State v. Shipman, 1638 S.E. 657, 669, 
202 N.C. 518; People v. Vilar, 17 Por- 
to Rico 1015, 1020]; Minor v. Cole- 
man, 74 So. 841, 842, 16 Ala.App. 5 
[quot Cyc] (but substituting “mo- 
tive” for ‘“motion’’); Pennsylvania 
Co. v. Reesor, 108 N.E. 983, 986, 60 Ind. 
App. 636 [quot Cyc]; Humbird Cheese 
Co. v. Fristad, 242 N.W. 158, 161, 208 
Wis. 283; Milwaukee Corrugating Co. 
v. Winters, 222 N.W. 251, 254, 197 Wis. 
414 [quot Cyc]. See Chandler v. Ken- 
drick, (Fla.) 146 So. 551, 552 (deter- 
mining when “a thing is willfully 


tion of the will;75 
one’s own will;’® spontaneous;** the voluntary act 
of a party;7® voluntary;*® what aman wills to do. 
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full of will;*! governed by the will;** merely that 
the person of whose action or default the expression 
is used is a free agent, and that what has been done 
arises from the spontaneous action of his will;7* of 


proceeding from a conscious mo- 
resulting from the exercise of 


0.89 


done’); Eldorado Coal & Coke Co. 
v. Swan, 81 N.E. 691, 227 Tll. 586, 
590; Talbert v. Charleston & W. C. 
Rs CO:555. 5: Ph 138: 275 S.C) 1SG ee t20. 


76. Standard D. [quot Indemnity 
Ins. Co. of North America v. Scott, 
(Tex.Civ.App.) 278 S.W. 347, 349]. 


77. Century D. [quot Anderson v. 
Canadian Northern R. Co., 10 Sask. 
i. 325; 342, 35 Dom.U.R. 473); Pax: 
sons v. Smilie, 32 P. 702, 97 Cal. 647, 


655; Taylor v. U. S. Fidelity & Guar- 
anty Co., 260 P. 898, 901, 86 Cal.App. 
382; In re City Equitable Fire Insur- 


ance 'Co., [1925] Ch. 407, 433 


[a] As only meaning.—In discuss- 
ing “willful misconduct” the court 
said: “The word ‘willful’ can have 
no other meaning than ‘spontane- 
ous.” Tehliott wv. Turner, 13 Sine 477 
485, 60 Reprint 185 [quot In re Mayor 
of London and Tubbs’ Contract, 
[1894] 2 Ch. 524, 538 (quot In re City 
Equitable Fire Insurance Co., [1925] 
Ch. 407, 433 [last two cases criticizing 
definition as not very accurate])]. 


“Spontaneous” 58 C.J. p 1305. 


78. Louisville & J. Ferry Co. v. 
Commonwealth, 47 S.W. 877, 104 Ky. 
726, 736, 20 Ky.L. 927 [quot Danville 
Light, P. & T. Co. v. Commonwealth, 
230 S.W. 38, 39, 191 Ky. 270; United 
Fuel. Gas Co. v. Commonwealth, 188 
S.W. 660, 662, 171 Ky. 525; Nashville, 
Cre Steaks | OOmnvE Commonwealth, 
169 S.W. 511, 160 Ky. 50, 54; Tracy 
Va Commonwealth, 76 S.W. 184, 185, 25 
Ky.L. 669]. 


“Voluntary” 67 C.J. p 273. 


79. Century D. [quot Anderson v. 
Canadian Northern R. Co., 10 Sask... 
325, 342, 35 Dom.L.R. 473]; Standard 
D. [quot Indemnity Ins. Co. of North 
America v. Scott, (Tex.Civ.App.) 278 
S.W. 347, 349]; Webster D. [quot 
Roberts wv. U. S., 126 BF. 897 902: 62 
C. CSA. 427] U0. SY va Howard: 13258 
325, 3513) Parsons vy. Smilie, 32) RP: 
702, 97 Cal. 647, 655 [cit and foll Tay- 
lor v. U. S. Fidelity & Guaranty Co., 
200). (898, “900, stb. iWaliAnp: 382]: 
Green v. Stewart, 289 P. 940, 944, 106 
Cal.App. 518; State v. Meek, 127 N.W. 
10238, 148 Towa OYABEOHE Ss UL L.R.A.N.S. 
566, Ann.Cas.1912C 1075; State v. 
Williams, 29 N.W. 801, 70 fowa 52, 54; 
Hiatt v. Tomlinson, 158 N.W. 383, 385, 
100 Neb. 51; State v. Scott, 142 A. 7, 8, 
104 N.J.Law 544; Matthews v. Park 
Bros. & Co., 23 ‘A. 208, 209, 146 Pa. 
384. See Washington & Baltimore 
Turnpike Road v. State, 19 Md. 239, 
295 (saying that “willful” neglect 
must be construed as “voluntary” 
neglect). 


[a] “Every voluntary act of a per- 
son is intentional, and therefore, in 
a sense willful.” ‘County Canvassing 
Board of Primary Elections of Hills- 
borough County v. Lester, 118 So. 
201, 202, 96 Fla. 484. To same effect 
State v. Willing, 105 N.W. 355, 129 
Iowa 72, 73; State v. Donahue, 135 
N.W. 1030, 1034, 91 Neb. 311, Ann.Cas, 
1913D 18. 


[b] “Voluntary” compared.—Der- 
den vy. State, 120 S.W. 485, 488, 56 
Tex-Cr. 396 (in relation to absences). 

“Voluntary” 67 C.J. p 273. 


80. State v. SNES E42 Arn oy, LO 
N.J.Law 544. 
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[§ 3] C. Importing Design, Intention and Pur- 
In this sense the word 
used to define an act done consciously,*! and inten- 
tionally,*? or knowingly, and purposely, without jus- 
As ordinarily used in courts of 
law, it has been ‘said that the word denotes some ele- 
ment of design, intention, or deliberation ;** that it 


pose—l. In General. 


tifiable excuse.*? 


81. Love vy. State, 144 So. 843, 844, 
107 Fla. 376. 


[a] “As distinguished from acci- 
dentally or negligently done.’ Love 
SENET 144 So. 8438, 844, 107 Fla. 


82. See cases supra note 81 and 
infra note 83. 


“Intentionally” 33 C.J. p 170. 


83. Lobdell Car Wheel Co. v. Su- 
bielski, 125 A. 462, 464, 32 Del. 462. 


' [a] “As distinguished from an act 
done carelessly, thoughtlessly, heed- 
lessly, or inadvertently.” Lobdeli Car 
Wheel Co. v. Subielski, 125 A. 462, 
464, 32 Del. 462. 


84 County Canvassing Board of 
Primary Elections of Hillsborough 
County y. Lester, 118 So. 201, 202, 
96 Fla. 484. 


“Deliberation” 18 C.J. p 474. 


85. Chicago-Coulterville Coal Co. 
v. Fidelity & Casualty Co. of New 
York, 130 F. 957, 962; New Union 
Coal Co. v. Walker, 31 S.W.(2d) 753, 
755, 182 Ark. 460; Odin Coal Co. v: 
Denman, 57 N.E. 192, 185 Ill. 413, 
419, 76 Am.S.R. 45. But see Elliott 
v. Turner, 13 Sim. 477, 486, 60 Reprint 
185 (criticizing the statement that 
“unless there is an active conscious- 
ness all along accompanying the act, 
there is nothing willful’’). 


86. Cover v. Taliaferro, 122 A. 2, 
6, 142 Md. 586. See People v. Boas, 
ce PLU TIM ONY at 1. User doe Nin Yrs 

fa] As always implying this.—In 
discussing what constitutes a “willful 
failure’ to carry out the terms of a 
contract, the court in comparing the 
judicial interpretation of the word 
“willful” as illustrated in various cas- 
es with the definitions given by lexi- 
cographers, said: “That definition, 
while variously phrased, always in 
substance implies a deliberate inten- 
tion for which no reasonable excuse 
can be given to do or refrain from do- 
ing some act which good faith in the 
performance of some duty required 
the promissor to do or not to do, as 
the case may be.” Cover v. Taliafer- 
ro, 122 A. 2, 6, 142 Md. 586. 


[b] Decided intention essential.— 
Discussing the meaning of the word 
in a presecution for willfully exclud- 
ing one from voting, the court said: 
“The statute requires that the ex- 
clusion shal! be willful and to be will- 
ful, there must exist, if not malice, 
a decided intention designedly and 
purposely to exclude the vote.” Peo- 
ple v. Boas, 29 Hun (N.Y.) 377, 379, 
TNE YG er. 132. 

87. Chicago-Coulterville Coal Co, 
v. Fidelity & Casualty Co. of New 
York, 130 F. 957, 962; New Union 
Coal Co. v. Walker, 31 S.W.(2d) 753, 
755, 182 Ark. 460; Odin Coal Co. v. 
Denman, 57 N.E. 192, 185 Ill. 418, 419, 
76 Am.S.R. 45; Commonwealth y, Cor- 
nish, 6 Binn. (Pa.) 249, 251. 


“Inadvertence” 31 C.J. p 370. 


€3. Lacey v. Louisville & N. R. Co., 
152 Wo 184.4186, 81 C.C.A, 352°. Me= 
Ghee v. Campbell, 101 FB. 936, 942, 42 
C.C.A. 94; Louisville & N. R. Co. v. 
Anchors, 22 So. 279, 114 Ala. 492, 499, 
62 Am.S.R. 116; Birmingham R. & 
Electric Co. v. Bowers, 20 So. 345, 110 


WILLFUL 


is 


Ala. 328, 331; Minor v. Coleman, 74 
So. 841, 842, 16 Ala.App. 5 [quot Cyc]; 
Belt R. & Stockyard Co. v. Mann, 7 N. 
E. 893, 107 Ind. 89, 93; Louisville, N. 
As Si Cans Co: Ve2 Bryans (ON.bo oun, 
107 Ind. 51, 53; Pennsylvania Co. v. 
Reesor, 108 N.E. 983, 986, 60 Ind.App. 
636 [quot Cyc] (discussing both 
“willful” and “willfully’’); Chicago, 
StS 2G Ra Con va eNasnh,. 2. ine 
564, 565, 1 Ind.App. 298; Mercardo v. 
State, 218 S.W. 491, 492, 86 Tex.Cr. 
559, 8 “ALIOR, 1312" fiquot Harding v. 
State, (Tex.Cr.) 61 S.W.(2d) 1002, 
1008; Glazener v. State, 36 S.W.(2d) 
T2758, LA oDex:Ors 605s Wiest: tv 
State, 9S Waa) (37, 21335) 1 LON Nex: 
Cr. 544; Gostick v. State, 8 S.W.(2d) 
167, 168, 110 Tex.Cr. 282]; Humbird 
Cheese Co. v. Fristed, 242 N.W. 158, 
161, 208 Wis. 283; Milwaukee Corru- 
gating Co. v. Winters, 222 N.W. 251, 
254, 197 Wis. 414 [quot Cyc] (past 
two cases discussing both ‘willful’ 
and ‘‘willfully’’). 


“Design” 18 C.J. p 970. 


89. In re Dixon, 21 F.(2d) 565, 566; 
Howard v. Howard, (Cal.App.) 22 P. 
(2d) 279, 281; Commonwealth  v. 
Frederick, 27 Pa.Super. 228, 230. See 
also cases supra note 88. 


[a] Actual or constructive intent. 
—(1} “There must have been either 
an actual or constructive intent to 
commit the injury.” Belt R. & Stock- 
yard Co. v. Mann, 7 N.E. 893, 107 Ind. 
89, 93 [cit Palmer v. Chicago, St. L. & 
P. R.-Co., 14 N.E. 76, 112 Ind. 250, 254; 
ChicaZzo, ete in ec, Pak. ICOmMueNashs 
27 N.E. 564, 565, 1 Ind.App. 298]. 
Actual intent held unnecessary; con- 
structive intent being sufficient to 
render an act or omission willful. 
Palmer, vl Chicago, (St... Liv& PeRe Co, 
14 N.E. 70, 112 Ind. 250, 254 [cit Barr 
v. Chicago, St. L. & P. R. Co., 37 N.E. 
814, 815, 10 Ind.App. 433]. (3) ‘‘There 
may be a willful wrong without a di- 
rect design to do harm.” 1 Hale Pleas 
of the Crown (Am. Ed.) 475 [quot 
Southern R. Co. v. McNeeley, 88 N.E. 
710, 712, 44 Ind.App. 126]. 


[b] Imtent is test.—‘In Common- 
wealth v. Drum, Mr. Justice Agnew 
ke said, if ‘an intention to kill 
exists, it is willful.’ This it is true 
was Said in a trial for a homicide but 
would seem to be of general appli- 
cation.” Commonwealth v. Frederick, 
27 Pa.Super. 228, 230 [cit Common- 
wealth v. Drum, 58 Pa. 9, 16]. 


{[c] Implies “doing intentionally.” 
—‘The word ‘willful’ implies doing a 
thing intentionally.” In re Dixon, 21 
F.(2d) 565, 566. 


“Intent” 33 C.J. p 168. 


90. Lacey v. Louisville & N. R. 
CoOL a, ES MS 4s TSG ws ec. Cuan aoar 
McGhee v. Campbell, 101 F. 936, 942, 
42 C.C.A. 94; State v. Martin, 61 So. 
491, 180 Ala. 458, 468; Louisville & 
N. R. Co. v. Anchors, 22 So. 279, 114 
Ala. 492, 499, 62 Am.S.R. 116; Bir- 
mingham R. & Hlectric Co. v. Bowers, 
70 So. 345, 110 Ala. 328, 331; Minor 
v. Coleman, 74 So. 841, 842, 16 Ala. 
App. 5 [quot Cyc]; People v. Sheldon, 
9 P. 457, 68 Cal. 484, 438; Belt R. & 
Stockyard Co. v. Mann, 7 N.E. 893, 
107 Ind. 89, 93; Louisville, N. Ai & 
CURE Con Va Bryan), 7 INTE. SOtemLOn 
Ind. 51, 538; Pennsylvania Co. v. Rees- 
or, 108 N.B. 9838, 986, 60 Ind.App. 636 


implies a conscious act of the mind,®® a deliberate 
intention to do, or refrain from doing, some act;*® 
and not mere inadvertence;** 
sign,®®& intent,8® purpose,®® or willingness to com- 
mit an act;°! implying merely that the thing done 
or omitted was done or omitted intentionally. 
does not imply any malice or wrong,®* or anything 


that it, implies de- 
It 


[quot Cyc] (discussing both “willful” 
and ‘“willfully’); State v. McGahey, 97 
N.W. 865, 12 N.D. 535, 543, 1 Ann.Cas. 
650;" State v.Juuper, (Or.) 95° RP, 8115 
813; Humbird Cheese Co. v. Fristed, 
242 N.W. 158, 161, 208 Wis. 283; Mil- 
waukee Corrugating Co. v. Winters, 
222 N.W. 251, 254, 197 Wis. 414 [quot 
Cyc] (last two cases discussing botk 
“willful” and ‘“willfully’’). 


[a] Similarly expressed.—(1) “The 
term ‘willful,’ . . . also implies a 
set purpose or design.” Mercardo v. 
State, 218 S.W. 491, 492, 86 Tex.Cr. 
559, 8 A.L.R. 1312 [quot Hardin v. 
State, (Tex.Cr.) 61 S.W.(2d) 1002, 
1003; Glazener v. State, 36 S.W.(2d) 
(52, 753, UT. Bex. Cr. “6055. Wiestaive 
State, 9 S.W.(2d) 737, 738, 110 Tex. 
Cr. 544; Gostick v. State, 8 S.W.(2d) 
1675 168; 110 Dex:Cr: 282]. 


“Purpose” 51 C.J. p 102. 

91. People v. Sheldon, 9 P. 457, 68 
Cal. 434, 438; State v. McGahey, 97 
N.W. 865, 12 N.D. 535, 543, 1 Ann.Cas. 
650. See State v. Luper, (Or.) 95 P. 
811, 813 (using ‘‘do” in place of ‘‘com- 
mit”). 

“Willingness” post. 

92. May v. New York Motion Pic- 
ture Corp., 187 P. 785, 788, 45 Cal. App. 
3896 [quot Harvey v. Guaranty Trust 
Co. of New York, 236 N.Y.S. 37, 52, 
134 Mise. 417 (cit Cyc)]. 


See Dickensheet v. Chouteau Min- 
ing Co., 202 S.W. 624, 627, 200 Mo.App. 
150; In re Mallon’s Estate, 97 N.Y.S. 
23, 24, 110 App.Div. 61; Matthews v. 
Park Bros. & Co., 23 A. 208, 209, 146 
Pa. 384. 


“Intentionally” 33 C.J. p 170. 


93. Towle v. Matheus, 62 P. 1064, 
130 Cal. 574, 577; Benkert v. ‘Ben- 
kert, 32 Cal. 467, 470; May v. New 
York Motion) Picture? Corp.,” 28 tae 
785, 788, 45 Cal.App. 396 [quot Har- 
vey v. Guaranty Trust Co. of New 
York, 236 N.Y.S. 37, 52, 1384 Mise: 
417]; Speak v. Speak, (Utah) 19 P. 
(2d) 386, 8387. See Parker v. Parker, 
71 N.W. 421, 102 Iowa 500, 505; State 
v. Wilson, 196 P. 758, 108 Kan. 641, 
651; Anderson v. International Har- 
vester. Co.,, 116, N.W. 101, 103, 104 
Minn. 49, 16 L.R.A.N.S. 440; People 
v. Boas, 29 Hun (N.Y) .377, $79, 1 Ne 
Y¥.Cr.’ 1323, Ogilvie v. Ogilvie) 61) cP: 
C2 woad, st Orwnu. 


{a] Similarly expressed.—(1) ‘In 
civil procedure the word ‘willful’ does 
not necessarily imply malice or bad 
faith.” Anderson v. International 
Harvester Co., 116 N.W. 101, 103, 104 
Minn. 49, 16 L.R.A.N.S. 440. (2) “It 
may be that the words ‘willful’ and 
‘uniawful’ do not, under all circum- 
stances, imply malice.’”’ Anderson v. 
International Harvester Co., supra. 


-(8) “'f he term does not carry with it 


the element of malice or a purpose of 
doing injury.” Ogilvie v. Ogilvie, 61 
P. 627, 629, 37 Or. 171. (4) “The term 
‘willful’ does not imply the exist- 
ence of actual malice or evil design.’ 
Harvey v. Guaranty Trust Co. of New 
York, 236 N.Y.S. 37, 52, 134 Misc. 417. 
(5) “The word ‘willful’ does not im- 
ply any malice or wrong toward the 
other party.’ Speak v. Speak, (Utah) 
19 P.(2d) 386, 387 (in discussing ‘‘will- 
ful desertion’). (6) “The word ‘will- 
ful’ is sometimes held . not to 


For later cases, developments and changes in the law see Annotations, same title and section number, 


\ 


necessarily blamable,®* or evil,®5 or wrongful,®® in- 
tent, or perverseness or moral delinquency ;°7 
that an act done in that spirit was necessarily a ma- 
licious act;°*® but it imports something more than 
a mere exercise of the will,®® as that the act is done 
knowingly,t and of stubborn purpose, but not of 
malice,” or that it is done with a set purpose to ac- 
complish the results which followed the act;? it 


require a wrongful intention or mal- 
ice.’’ State v. Wilson, 196 P. 758, 108 
Kan. 641, 651. (7) “Nor does it neces- 
sarily involve the element of malice.” 
Parker v. Parker, 71 N.W. 421, 102 
Iowa 500, 505. 

“Malice” 38 C.J. p 344. 

“Wrong” [40 Cyc 2873]. 

$4. 29 A.&H.Enc.L. 113 [quot Odin 
Coal Co. v. Denman, 57 N.B. 192, 185 
Ill. 418, 418, 76 Am.S.R. 45 (quot Ful- 
ton v. Wilmington Star Min. Co., 133 
Helos, ol 95, 666 (CoCrA.. 1247, 681. RwA: 
168; New Union Coal Co. v. Walker, 
SHS. WaC2d), 53, 75d, £825 Ark. .460; 
Eldorado Coal & Coke Co. v. Swan, 
81 N.E. 691, 227 Ill. 586, 590; Illinois 
CenteoRs Cou ve eueiner,, 672 IN. Bi 398, 
202 Ill. 624, 631, 95 Am.S.R. 266)]; 
May v. New York Motion Picture 
Corp 187) ea. USose Tso, 45. Cal. App. 
396; Southern R. Co. v. McNeeley, 88 
N.E. 710, 711, 44 Ind.App. 126; Dull 
Wen Cleveland. CG. ©. &- st.cL. Ry Co., 
D2, IN: B. 1013, 22015, 21 Ind, App. 671; 
Harvey v. Guaranty Trust Co. of New 
Work, 236 N.Y.S. 37,452, 134 "Mise, 417; 
In re Young, 31 Ch.D. 168, 175 [quot 
In re City Equitable Fire Insurance 
Co., [1925] Ch. 407, 431; In re Mayor 
of London and Tubbs’ Contract, 
[1894] -2. Ch. 524; 538;. Wilson v. 
Manes, 28 Ont. 419, 433; Early v. Ca- 
nadian Northern R. Co., 8 Sask.L. 27, 
31]; Anderson vy. Canadian Northern 
R.) Co., 10 Sask.L. 325, 342, 35 Dom. 
L.R. 473 [quot Cyc]. 


95. Cook v. Big Muddy-Carterville 
M%&. Co., 94 N.E. 90, 249 Ill. 41, 51. 


[a] Evil intent not essential.—‘‘A 
conscious act or neglect is willful al- 
though there is no evil intent.” Cook 
v. Big Muddy-Carterville Min. Co., 94 
N.E. 90, 249 Ill. 41, 51. 


96. Chicago-Coulterville Coal Co. v. 
Fidelity & Casualty Co. of New York, 
130 F. 957, 962; Odin Coal Co. v. Den- 
man, 57 N.E. 192, 185 Ill. 413, 419, 76 
Am.S.R. 45; Springfield Coal Min. Co. 
v. Gedutis, 127 Ill.App. 327, 329 [aff 
81 N.E. 9, 227 Ill. 9]. See State v. 
Wilson, 196 P. 758, 762, 108 Kan. 641, 
651 (“sometimes held . noteto 
require a wrongful intention’). 


[a] In actions under Illinois Mine 
Act.—(1) “Where a_ declaration 
against a mining company alleged 
that plaintiff's intestate came to his 
death by defendant’s willful omis- 
sion to comply with §§ 6 and 8 [of 
the statute], it was proper to refuse 
to allow officers of defendant to tes- 
tify that they intended to comply 
with the statute in good faith, since 
the word ‘willful,’ as employed in the 
declaration, did not involve a charge 
of wrongful intent, but only that the 
omissions were conscious acts of the 
mind, and not from mere inadver- 
tence.” Chicago-Coulterville Coal Co. 
v. Fidelity & Casualty Co. of New 
York, 130 F. 957, 962 [cit Odin Coal 
Co. vy. Denman, 57 N.E. 192, 185 Il. 
413, 419, 76 Am.S.R. 45 (where lan- 
guage of same import is used)]. (2) 
“The word ‘willful’ in this connection 
is not used in the sense that it im- 
plies a wrongful intent, but a con- 
scious failure to perform or meet a 
duty put upon the company by the 
statute.” Springfield Coal Min. Co. 
v. Gedutis, 127 Ill App. 327, 329 [aff 
81 N.B. 9; 227) 111. 9). 


WILLFUL 


nor 


agent.® 


“wrongful’ [40 Cyc 2874]. 
97. May v. New York Motion Pic- 


ture Corp., 187 P. 785, 788, 45 Cal.App. 


396 [quot Harvey v. Guaranty Trust 


Co. of New York, 236 N.Y.S. 37, 52, 134° 


Mise. 417]. 


[a] “In civil cases, the word ‘will- 
ful’ does not necessarily im- 


ply anything blamable, or any mal-' 


ice or wrong toward the other par- 
ty, or perverseness or moral _ delin- 
quency.” May v. New York Motion 
Picture Corp., 187 P. 785, 788, 45 Cal. 
App. 396 [quot Harvey v. Guaranty 
Trust Co. of New York, 236 N.Y.S. 
37, 52, 184 Mise. 417]. 


“Delinquency” 18 C.J. p 474. 


98. Carl v. State, 28 So. 505, 
Ala. 89, 105; 
702, 97 Cal. 647, 655; Anderson v. 
Canadian Northern R. Co., 10 Sask.L. 
325, 342, 35 Dom.L.R. 473 [quot Cyc]. 
See State v. Gardner, 2 Mo. 23 (charge 
of committing a certain willful act 
held not to establish a misdemeanor) ; 
Brown v. Brown, 32 S.E. 320, 124 N. 
C. 19, 21, 70 Am.S.R. 574 (using sim- 
ee language in discussing ‘willful- 
Vie 
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“Malicious act” 38 C.J. p 353 text 
and notes 96-6. 


$9. King v. Empire Collieries Co., 
139 S.E. 478, 148 Va. 585, 590. 

1. North Carolina v. Vanderford, 
35 F. 282, 286. See Beale v. Yazoo 
Yarn. Mill, 88 So. 411, 414, 125 Miss. 
807. 

[a] Similarly expressed.—Con- 
struing the word as used in Code 
1906, § 1146 (Hemingway’s Code, § 
874) providing penalty for person 
“willfully’’ interfering with or entic- 
ing away laborer or renter before con- 
tract or lease has expired, the court 
said: “the word ‘willfully,’ carries 
with it a knowing or conscious inter- 
fering with the relation.” Beale v. 
Yazoo Yarn Mill, 88 So. 411, 414, 125 
Miss. 807. 


2. North Carolina v. Vanderford, 
35 F. 282, 286; Southern Ry. Co. v. 
McNeeley, 88 N.E. 710, 711, 44 Ind. 
App. 126. 

3. De Shetler v. Kordt, 183 N.E. 
85, 87, 48 Ohio App. 236. 


4. De Shetler v. Kordt, supra. 


5. McPheeters v. Board of Medi- 
cal Examiners of State of California, 
2384 P. 938, 939, 103 Cal.App. 297; 
King v. Empire Collieries Co., 139 S. 
BK. 478, 148 Va. 585, 590. See State v. 
pianeenes 72 A. 366, 367, 77 N.J.Law 


[a] Premeditation and delibera- 
tion essential.—In discussing the 
force of the word ‘willful’ as used 
in a statute (P. L. 1898, p 824) de- 
fining first degree murder, the court 
said: “Not until after such premedi- 
tation and deliberation have taken 
place does the act become ‘willful’ in 
the sense intended by the statute.”’ 
State v. Mangano, 72 A. 366, 367, 77 
N.J.Law 544. 

“Determination” 18 C.J. p 983. 

“Premeditation” 49 C.J. p 1327. 

6. 29 A.&E.Enc.L. 113 [quot Odin 
Coal Co. v. Denraan, 57 N-E. 192, 185 
Tll. 413, 418, 76 Am.S.R. 45 (quot Ful- 
ton v. Wilmington Star Min. Co., 133 
F. 193, 196, 66 C.C.A, 247, 68 L.R.A. 


Parsons v. Smilie, 32 P.' 


[68 C.J.] 269 


involves design and purpose,* and the idea of pre- 
meditation and determination to do the act, though 
known to be forbidden;® and it amounts to nothing 
more than this: That a person knows what he is do- 
ing and intends to do what he is doing, and is a free 
In this sense, the word has been said to 
mean: An intention to do an act;’ by design;® de- 
liberate;® deliberate design;’° designed ;*+ 


deter- 


168; New Union Coal Co. v. Walker, 
31 S.W.(2d) 758, 755, 182 Ark. 460; 
Eldorado Coal & Coke Co. v. Swan, 
81 N.E. 691, 227 Ill. 586, 590; Illinois 
Cent. R. Co. v. Leiner, 67 N.E. 398, 202 
Tll. 624, 631, 95 Am.S.R. 266)];—_May 
v. New York Motion Picture Corp., 


187 P. 785, 788, 45 Cal.App. 396; 
Southern R. Co. v. McNeeley, 88 N.E. 
FTO) Tite 44 PindsAppy L265. Duligive 


Cleveland, "O36. é&) St.) Lio Ria CO. moe 
IN: Be 023)) 105, (21 “ind App: bia r= 
vey v. Guaranty Trust Co. of New 
VYork,=.2360 N.YeSowolG oe, Los ease: 
417; In re Mallon’s Estate, 97 N.Y.S. 
23, 25, 120: App. Divs 615, lnimenvoune, 
31 Ch. D> A168 175 Lquetein. rew City 
Equitable Fire Insurance Co., [1925] 
Ch. 407, 431; In re Mayor of London 
and Tubbs’ Contract, [1894] 2 Ch. 524, 
538; Wilson v. Manes, 28 Ont. 419, 
433; Anderson v. Canadian Northern 
R:\.Co. 10 “Sask:Lee 3:25; “340% 3423 735 
Dom.L.R. 473 (quot Cyc); Harly v. 
Canadian Northern R. Co., 8 Sask.L. 
27, 31]. See State v. Stein, 51 N.W. 
474, 48 Minn. 466, 470. 


[a] Similarly expressed.—“It has 
been well said that a charge of will- 
ful behavior amounts to an allega- 
tion that the accused knew what he 
was doing, and, as a free agent, in- 
tended to do what he was doing.” 
State v. Stein, 51 N.W. 474, 48 Minn. 
466, 470. 


7. Talbert v. Charleston & W. 
R.4€o;; 55 SUB 138,475 S:C..36, 9140: 


“Intention” 33 C.J. p 169. 


8. Webster D. [quot Northern R. 
Co. v. Carpentier, 13 How.Pr. (N.Y.) 
222, 228, 3 Abb.Pr. 259]; Kansas City, 
M. &'B. R. Co. v.. Crocker; 11 So. 262; 
95 Ala. 412, 433; Louisville, N. A. & 
CR. Co.'ve_ Bryan, 7 NI “807s 07 
Ind. 51, 53; Commonwealth v. Wil- 
liams, 110 Mass. 401, 403 [quot An- 
derson v. How, 22 N.E. 695, 116 N.Y. 
336, 342]. 


[a] At least “by design.”—State v. 
Williams, 111 A. 701, 705, 94 Vt. 423; 
State v. Palmer, 110 A. 436, 438, 94 Vt. 
278; State v. Burlington Drug Co., 78 
A. 882, 84 Vt. 243, 252. ; 

9. Century D. [quot Anderson v. 
Canadian Northern R. Co., 10 Sask.L. 
325, 342, 35 Dom.L.R. 473]; Lawrence- 
Williams Co. v. Societe Enfants Gom- 
bault et Cie, 52 F.(2d) 774, 778; In re 
Maples, 105 F. 919, 921; Alden v. May- 
field, 166 P. 382, 383, 33 Cal.App. 724. 
See Martin v. State, 25 So. 255, 119 
Ala. 1, 5; Hawes v. State, 7 So. 302, 
88 Ala. 37, 44; People v. Pogl, 27 Cal. 
572, 585; McPheeters v. Board of Med- 
ical Examiners of State of California, 
284 P. 938, 939, 103 Cal.App. 297 (using 
“deliberately” instead of ‘‘deliberate” 
in defining ‘‘willful’’). 

[a] ‘Deliberate’ compared.—Mar- 
tin v. State, 25 So. 255, 119 Ala. 1, 5; 
People v. Pool, 27 Cal. 572, 584. 

[b] “Deliberate” and “willful” 
sometimes not synonymous.—‘'These 
. . . Words, abstractly and sepa- 
rately considered, are not synony- 
mous.” People v. Pool, 27 Cal. 572, 
584 (but holding the words not to be 
so considered in the instant case). 


“Deliberate” 18 C.J. p 473. 


C. 


‘pe Wales v. Miner, 89 Ind. 118, 
11. Black L. D. [quot Parsons 'v. 


Smilie, 32 P. 702, 97 Cal. 647, 655; 


270 [68 C.J.] 


mined ;+2 


done deliberately,1* designedly,’* inten- 
tionally,t® knowingly,+® and of stubborn purpose,'* 


WILLFUL 


of a purpose,'® on purpose,?® or purposely ;”° intend- 


Lobdell Car Wheel Co. v. Subielski, 
125 A. 462, 463, 32 Del. 462; King v. 
State, 30 S.E. 30, 108 Ga. 263, 265; 
Leslie v. Rich Hill Coal Min. Co., 19 
S.W. 308, 310, 110 Mo. 31, 39; State v. 
Shipman, 163 S.H. 657, 669, 202 N.C. 
518; People v. Vilar, 17 Porto Rico 
1015, 1020]; Carl v. State, 28 So. 505, 
125 Ala. 89, 105; Kansas City, M. & 
B. R. Co. v. Crocker, 11 So. 262, 95 Ala. 
412, 483; Harrison v. State, 37 Ala. 
154, 156; St. John v. State, (Ala. App.) 
113 So. 321, 323; Chandler v. Kendrick, 
(Fla.) 146 So. 551, 552; State v. Wil- 
son, 196 P. 758, 762, 108 Kan. 641, 651; 
State v. Fairbanks, 39 So. 443, 444, 115 
La. 457 [cit Cyc]; People v. Malone, 
141 N.Y.S. 149, 156 App.Div. 10, 14. 
See Mooneyham v. Bowles, 72 So. 931, 
nee 72 Fla. 259 (so defining ‘‘willful- 
leit) 

“Designed” 18 C.J. p 971 text and 
notes 83-86. 


12. Wick v. Gunn, 169 P. 1087, 1088, 
66 Okl. 316, 4 A.L.R. 107. 


13. State v. Lightfoot, 78 N.W. 41, 
107 Iowa 344, 348. 
“Deliberately” 18 C.J. p 473. 


14. Thompson v. Hays, 11 F.(2d) 
2447 248" Barri. Chicago, (St.. tl & 
P. R. Co., 37 N.E. 814, 815, 10 Ind.App. 
433; State v. Mathews, (Kan.) 21 P. 
(2d) 408, 411; State v. Equitable Loan 
& Investment Co., 41 S.W. 916, 142 
Mo. 325, 338; Hanover v. Hanover, 
171 N.E. 350, 34 Ohio App. 4838, 488; 
Commonwealth v. Perrier, 3 Phila. 
(Pa.) 229, 232; Jones v. First State 
Bank, 13 S.W.(2d) 326, 158 Tenn. 356, 
362; Smith v. Wilcox, 47 Vt. 537, 546. 

“Designedly” 18 C.J. p 972. 

15. Bouvier L. D. [cit Carroll v. 
Marcoux, 56 A. 848, 849, 98 Me. 259]; 
Thompson y. Hays, 11 F.(2d) 244, 248; 
Kansas City, M. & B. R. Co. v. Crock- 
er, 11 So. 262, 95 Ala. 412, 432; Barr 
Va Chicago. \st.ilinids bP. RR. Co... 3% N. 
BE. 814, 815, 10 Ind.App. 433; State v. 
Lightfoot, 78 N.W. 41, 107 Iowa 344, 


348; State v. Mathews, (Kan.) 21 
P.(2d) 408, 411; Leicester v. Hoad- 
levee seo LSs) O60 ana dieeliiA, 


9 Am.Bankr. 318, 65 L.R.A. 523; State 
v. Equitable Loan & Investment Co., 
41 S.-W. 916, 142 Mo. 325, 338; Jen- 
nings v. Appleman, 139 S.W. 817, 159 
Mo.App. 12, 18 (‘“ ‘willful’ of course 
implies that the act was intentionally 
done’); State v. Bradley, 31 Mo.App. 
308, 320; Commonwealth v. Perrier, 
3 Phila. (Pa.) 229, 232; Bland v. State, 
(Tex.Civ.App.) 38 S.W. 252, 254; 
Wellman v. Mead, 107 A. 396, 93 Vt. 
322, 340; Buchanan v. Cook, 40 A. 102, 
70 Vt. 168, 174 (discussing both “will- 
ful’ and “willfully’’). See In re 
Vouns, 31 Ch.D. 168, 173 PauotiIn re 
City Equitable Fire Insurance Co., 
[1925] Ch. 407, 432; In re Mayor of 
London and Tubbs’ Contract, [1894] 
2 Ch. 524, 538] (last three cases say- 
ing “doing it intentionally, it is will- 
ful); 
“Fntentionally” 33 C.J. p 170. 


16. Bouvier L. D. [cit Hazle v. 
Southern Pac. Co., 173 F. 431, 432 and 
quot Carroll v. Marcoux, 56 A. 848, 
849, 98 Me. 259; Ousley v. State, 122 
So. 731, 154 Miss. 451, 456]; State v. 
Bloor, 52 P. 611, 20 Mont. 574, 583. 

“Knowingly” 35 C.J. p 918. 

17. Bouvier L. D. [cit Carroll v. 
Marcoux, 56 A. 848, 849, 98 Me. 259]; 
State v. Bloor, 52 P. 611, 20 Mont. 574, 
583. 

18. Talbert v. Charleston & W. C. 
R. Co., 55 S.H. 138, 75 S.C. 136, 140. 


19. Leicester v. Hoadley, 71 P. 318, 
66 Kan. 172, 174, 9 Am.Bankr. 318, 65 
Te ReAY b25- 

“On purpose” see On or Upon § 15. 

20. Bouvier L. D. [quot Ousley v. 
State, 122 So. 731, 154 Miss. 451, 456]; 
Thompson y. Hays, 11 F.(2d) 244, 248; 
Hazle v. Southern Pac. Co., 173 F. 431, 
432; Kansas City, M. & B. R. Co. v: 
Crocker, 11 So. 262, 95 Ala. 412, 433; 
BareeviaChicaZo, usta li. Gone w ei Osmo 
N.E. 814, 815, 10 Ind.App. 433; State 
v. Lightfoot, 78 N.W. 41, 107 Iowa 
344, 348; State v. Equitable Loan & 
Investment Co., 41 S.W. 916, 142 Mo. 
325, 338; Hanover v. Hanover, 171 N. 
E. 350, 34 Ohio App. 483, 488; Com- 
monwealth v. Perrier, 3 Phila. (Pa.) 
229, 2382; Judd v. Ballard, 30 A. 96766 
Vt. 668, 674; Smith v. Wilcox, 
537, 546; Fearnley v. Ormsby, 
D. 136, 138. 


“Purposely” 51 C.J. p 104. 


21. Blevins v. State, 107 S.W. 393, 
85 Ark. 195, 198; Aubrey v. State, 35 
S.W. 792, 62 Ark. 368, 369. See Aikens 
v. Wisconsin, 25.S.Ct. 3, 4, £95 U.S. 
194, 49 L.Ed. 154 (in discussing “will- 
Sully.) 


“Intend” 33 C.J. p 167. 


22. Black L. D. [quot Parsons v. 
Smilie, 32 P. 702, 97 Cal. 647, 655; Lob- 
dell Car. Wheel Co. v. Subieliski, 125 
A. 462, 463, 32 Del. 462; King v. State, 
30 S.E. 30, 103 Ga. 263, 265; State v. 
Shipman, 163 S.E. 657, 669, 202 N.C. 
518; People v. Vilar, 17 Porto Rico 
1015, 1020]. See Chandler v. Kendrick, 
(Fla.) 146 So. 551, 552; Mooneyham v. 
Bowles, 72 So. 931, 932, 72 Fla. 259 
(so defining ‘‘willfully’’). 


23. Black L. D. [quet Parsons v. 
Smilie, 32 P. 702, 97 Cal. 647, 655; Lob- 
dell Car Wheel Co. v. Subielski, 125 A. 
462, 463, 32 Del. 462; King v. State, 30 
S.E. 30, 103 Ga. 268, 265; Leslie v. 
Rich Hill Coal Min. Coe., 19 S.W. 308, 
310, 110 Mo. 31, 39; State v. Shipman, 
163 S.E. 657, 669, 202 N.C. 518; People 
Vv. Vilar 17 Porto. Rico. 1015s 1020)° 
Bouvier L. D. [quot Dewning v. U. S., 
68 P. 555,08 “Ariz. 31, 353 Carrell 
Marcoux, 56 A. 848, 849, 98 Me. 259; 
Vanderford v. Wagner, 174 P. 426, 24 
N.M. 467, 471]; Century D. [quot 
Anderson vy. Canadian Northern R. Co., 
10 Sask.L. 325, 342, 35 Dom.L.R. 473]; 
Standard D. [quot Indemnity Ins. Co. 
of North America vy. Scott, (Tex.Civ. 
App.) 278 S.W. 347, 349]; Thompson 
v. Hays, 11 F.(2d) 244, 248: In re 
Munro, 195 F. 817, 823; Roberts v. U. 
S., 126 FE. 897, 904, 61 C.C.A. 427 [quot 
U. S. v. Praeger, 149 F. 474, 479 (both 
quot Thomas v. State, 14 Tex.App. 
200, 204)]; In re Maples, 105 F. 919, 
9205 US. v.Boyd, 45 Be 851, 855; Carl 
v. State, 28 So. 505, 125. Ala. 89, 105; 
Kansas City, M. & B. R. Co. v. Crocker, 
11 So. 262, 95 Ala. 412, 433; Harrison 
v. State, 37 Ala. 154, 156; St. John v. 
State, 1173 So. 321, 323, 22 Ala. App: 
Ub “Ste Louis; Th Mise GS. Coun, 
Batesville & W. Tel. Co., 97 S.W. 660, 
80 Ark. 499, 504; Towle v. Matheus, 
62 P. 1064, 130 Cal. 574, 577; Benkert 
v. Benkert, 32 Cal. 467, 470; People v. 
Pool, 27 Cal. 572, 585; Ellis vi Burns 
Valley School Dist. of Lake County, 
(Cal.App.) 18 P.(2d) 79, 81; Green v. 
Stewart, 289 P. 940, 944, 106 Cal.App. 
518; McPheeters vy. Board of Medical 
Examiners of State of California, 284 
P. 938, 939, 103 Cal.App. 297; May v. 
New York Motion Picture Corp., 187 
P. 785, 788, 45 Cal.App. 396; Alden v. 
Mayfield, 166 P. 382, 388, 33 Cal.App. 
724; Kelley v. Killourney, 70 A. 1031, 
81 Conn. 320, 323, 129 Am.S.R. 220, 15 


as i 


Similarly, the word has also 


Ann.Cas. 163; Chandler v. Kendrick, 
(Fla.) 146 So. 551, 552; County Can- 
vassing Board of Primary Elections 
of Hillsborough County v. Lester, 118 
So. 201, 202, 96 Fla. 484; Williams 
v. State, 109 So. 805, 806, 92 Fla. 648; 
Hudson v. Hudson, 51 So. 857, 59 Fla. 
529; 532, 1388 Am.S.R. 141, 29 L.RAUN, 
S. 614, 21 Ann.Cas. 278 [quot Mitchell 
v. Mitchell, 107 So. 630, 631, 91 Fla. 
427]; Swain v. State, 107 S.E. 40, 151 
Ga. 375, 376; Richardson v. State, 
58> Ss: 369} 370; «43. Gal App ezZ2on 
Brown v. Illinois Terminal Co., 150 N. 
BE. 242, 244, 319 Ill. 326; Brooks vy. 
Pittsburgh, C. C. & St. 1b. RaCo., 62eNs 
EK. 694, 158 Ind. 62, 70;-. Parker. v- 
Pennsylvania Co., 34 N.E. 504, 134 Ind. 
673; 678) 238) LaReAL 2 552° = Belt Rees 
Stock-yard Co. v. Mann, 7 N.E. 893, 
107 Ind. 89,x93; Louisville, N. A. & C. 
R. Co. v. Bryan, 7 N.E. 807, 107 Ind. 51, 
53; Pennsylvania Co. v. Reesor, 108 
N.E. 983, 987, 60 Ind.App. 636; Van- 
dalia R. Co. v. Clem, 96 N.E. 789, 791, 
49 Ind.App. 94; Southern R. Co. v. Me- 
Neeley, 88 N.E. 710, 713, 44 Ind.App. 
126; Dull v. Cleveland, C. C. & St. L. 
R. Co., 52 N.E. 1018, 1015, 21 Ind.App. 
571; Miller v. Miller, 47 N.E. 338, 340, 
17 Ind.App. 605; Pittsburgh, C. C. & 
Stel RiiCo, vi Judd? SiG Neh Toe vance 
10 Ind.App. 213; State v. Meek, 127 
N.W. 1023, 148 Iowa 671, 673, 31 L.R.A. 
N.S. 566, Ann.Cas. 1912C 1075; Kupka 
v. Kupka, 109 N.W. 610, 132 Iowa 191. 
192; State v. Teeters, 66 N.W. 754, 97 
Iowa 458, 462; Staté v. Wilson, 196 P. 
758, 762, 108 Kan. 641, 651; Danville 
Light, P. & T. Co. v. Commonwealth, 
230 S.W. 38, 39, 191 Ky. 270; United 
Fuel Gas Co. v. Commonwealth, 188 
S.W. 660, 663, 171 Ky. 525; Nashville, 
C. & St. L. Ry. Co. v. Commonwealth, 
169 S.W. 511, 160 Ky. 50, 55; Louis- 
ville & J. Ferry Co. v. Commonwealth, 
47 S.W. 877, 104 Ky. 726, 737, 20 Ky. 
L. 927; Tracy v. Commonwealth, 76 
S.W.. 184, 185, 25 Ky.L. 669; Subur- 
ban Electric Co. v. Commonwealth, 55 
S.W. 684, 21 Ky.L. 1556, 1557; Mc- 
Christal v. Clisbee, 76 N.E. 511, 190 
Mass. 120,122, 3 L.R.A.N.S. 702, 5 Ann. 
Cas. 759; Commonwealth y. Williams, 
110 Mass. 401, 403; Commonwealth 
v. Kneeland, 20 Pick. (Mass.) 206, 
224; McKimmy v. Conductors Protee- 
tive Assur. Co., 235 N.W. 242, 253 
Mich. 521; Nunn vy. Drieborg, 209 N. 
W. 89, 90, 235 Mich. 388; Ernst v. 
Grand Rapids Engraving Co., 138 N. 
W. 1050, 1051, 173 Mich. 254; Dicken- 
sheet v. Chouteau Mining Co., 202 S. 
W. 624, 627, 200 Mo.App. 150; Jen- 
nings v. Appleman, 139 S.W. 817, 159 
Mo.App. 12, 18; Hiatt v. Tomlinson, 
158 N.W. 3838, 385, 100 Neb. 51; State 
v. Donahue, 1385 N.W. 1030, 1034, 91 
Neb. 311, Ann.Gas.1913D 18; Brown 
v. Boston & M. R. Co., 64 A. 194, 73 
N.H. 568, 583; State v. Scott, 142 A. 
7, 8, 104 N.J.Law 544; State v. Deliso, 
69 A. 218, 222, 75 N.J.Law 808; State 
v. Bonofiglio, 52 A. 712, 713, 67 N.J. 
Law 239, 91 Am.S.R. 423; State v. 
Clark, 29 N.J.Law 96, 98; Anderson 
v. How, 22 N.E. 695, 116 N.Y. 336, 342; 
People v. Malone, 141 N.Y.S. 149, 156 
App.Div. 10, 14; Kavanaugh v. Mc- 
Intyre, 112 NuY.S. 987,1991, 128 App: 
Div. 722, 726; Harvey v. Guaranty 
Trust Co. of New York, 236 N.Y. 
S. 37, 58, 184 Mise. 417; In re Mal- 
lon’s Estate, 89 N.Y.S. 554, 43 Misc. 
569, 570, 4 Mills Surr. 323; Matter of 
Light, 49 N.Y.S. 345, 350, 21 Misc. 737, 
743; People v. Bates, 29 N.Y.S. 894, 896, 
79 Hun 584, 586, 9 N.Y¥.Cr. 234; People 
v. Draper, 18 N.Y.S. 282, 284, 68 Hun 
389, 393; People v. Brooks, 1 Den. 
(N.Y.) 457, 459, 48 Am.D. 704; Bailey 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ed;?1 intending the result which actually comes to 
pass ;22 intentional. 


ie 


been said to mean not accidental;?4 not by inad- 
vertence;?* of,?® or with,?? set purpose; on pur- 
pose 375 purposeful: ae pursnant to intention or de- 
the intentional doing of 
a prohibited act or the conscious omission of a pre- 
with deliberate intent,** design,?4 


sign ;°° self-determined <3 
seribed@ act;*? 


Vee North! ‘Carolina! Ri Co:, ‘62.<S.E: 
912, 149 N.C. 169, 174; State v. Mutchs- 
ler, 212 N.W. 832, 55 N.D. 120, 123% 
Hanover Vv. Hanover, 171 N.E. 350, 34 
Ohio App. 488, 488; State v. Luper, 
(Or.) 95 P. 811, 813; Ogilvie v. Ogil- 
vie; 61 P: 62%, 629, 37 Or. 17%71;_Cover 
Vv. ‘Hershey Transit COopmiso nA 266; 
268, 290 Pa. 551; Petrowski v. Phila- 
delphia se Re Ry Co, 107 A= 1381, 382; 
2636 Pa, 5315 Collins, v.—4Rosenbers, 
(Pa.Super.) 161 A. 580, 582; Jones v. 
First State Bank, 13 S.W.(2d) 326, 
158 Tenn. 356, 362; State v. Alcorn, 14 
S.W. 663, 78 Tex. 387, 392; Caldwell 
V., ovate, 115 Siw. 597, 55 Tex.Cr: 164, 
166, 131 Am.S.R. 809; Lane v. State, 
16° Tex. App. . 1725 178: Thomas |v: 


State, 14 Tex.App. 200, 204; Jones v. 
State, 5 Tex.App. 130, 131; Speak v. 
Speak, (Utah) 19 P.(2d) 386, 387; 


Partridge v. Cole, 119 A. 398, 400, 96 
Vt. 281, 32 A.LL.R. 854; State v. Wil- 
Manis eda tee VOd ae Od, 94 With. 423% 
in re.€ote, 106A. 519,93 Vt.010;, 14: 
First Nat. Bank of Enosburg Falls v. 
Bamforth, 96 A. 600, 602, 90 Vt. 75; 
Flanders vy. Mullin, 66 A. 789, 80 Vt. 
124, 128, 12 Ann.Cas. 1010; Newell v. 
Whitingham, 2 A. 172, 58 Vt. 341, 346; 
Wood v. Weaver, 92 S.E. 1001, 121 Va. 
250, 261; Bly v. O'Dell, 264 P. NALS, 
146 Wash. 667,. 669,257) ALR. 15d" 
Hay v. Peterson, 45 P. 1073, 6 Wyo. 
419. 440, 34 pGRaAe 581; In re City 
Equitable Fire Insurance Con sllg35] 
Ch. 407, 432; In re Young, 31 Ch.D. 
168, 173; Wilson v. Manes, 28 Ont. 419, 
433. See Conchin v. El Paso & S. W. 
R.Co., 108 P. 260, 13 Ariz. 259, 264, 28 
L.R.A.N.S. 88; Mooneyham v. ‘Bowles, 
72 So. 931, 932, 72 Fla. 259 (so defining 
“willfully”); Black v. State, 59 S.E. 
823, 3 Ga.Avp. 297 (giving ‘‘intention- 
ally” as definition); State v. Windahl, 
64 N.W. 420, 95 Iowa 470, 473 (defin- 
ing “willfully”’); Wood v. Common- 
wealth, (Ky.) 56 S.W. (2d) 556, 560 
(giving “intentionally” as definition) ; 
Gatewood v. Commonwealth, 285 S.w. 
193, 215 Ky. 360, 361; Ball v. Common- 
wealth, 101 S.W. 956, 125 Ky. 601, 612 
(giving “intentionally” as definition); 
Anderson v. International Harvester 
Co., 116 N.W. 101, 103, 104 Minn. 49, 
16 L.R.A.N.S. 440 (‘‘the ordinary sig- 
nificance of the word . . . is that of 
‘intention’’’); State v. Williams, 42 
S.W. 720, 141 Mo. 316, 319 (so defining 
“willfully’); Clifford v. State, 37 A. 
1101, 1102, 60 N.J.Law 287 (“intention- 
al act’); In re Pierce, 79 S.E. 507, 163 
N.C. 247, 248 (defining ‘willful’ as 
“intentionally” and “willfully” as ‘in- 
tentional’’); State v. Palmer, 110 A. 
436, 438, 94 Vt. 278 (giving ‘“inten- 
tionally” as definition); State  v. 
Burlington Drug Co., 78 A. 882, 84 Vt. 


243, 252 (last two cases giving “in- 
tentionally” as definition). 
[a] “Every intentional act is of 


course a willful one.” People v. Pool, 
27 Cal. 572, 585. To same effect Peo- 
ple v. Brooks, 1 Den. (N.Y.) 457, 459, 
43 Am.D. 704 (using “necessarily” in- 
stead of “of course’’) 


[b] “Every voluntary act of a per- 
son is intentional, and therefore, in a 
sense willful.” County Canvassing 
Board of Primary Plections of Hills- 
borough County v. Lester, 118 So. 201, 
202, 96 Fla. 484. 


{c] “At least intentional.”—State 
Va Williams, 111' A. 701, 705, 94 Vt. 
423; State v. Palmer, 110 A. 436, 438, 
94 Vt. 278; State v. Burlington, Drug 
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eration.** 


Co., 78 A. 882, 84 Vt. 248, 252. 

{d] Wo more than “intentional.’’— 
In re Munro, 195 F. 817, 823; Wil- 
liams v. State, (Fla.) 109 So. 805, 806; 
McChristal v. Clisbee, 76 N.E. 511, 190 
Mass. 120, 122, 3 L.R.A.N.S. 7:02, 5 
Ann.Cas. 769; Kavanaugh v. McIn- 
tyre, 112 N.Y.S. 987, 991, 128 App.Div. 
722, 726; Partridge v. Cole, 119 A. 398, 
400; 96 Vt. 281,32 AoA. 8545> Ely. v. 
O'Dell, 264 P.'715, 146 Wash. 667, 669, 
517 PAC IERE adi b Al. 


“Intentional” 33 C.J. p 170. 
24 See infra § 5 text and note 53. 
25. See infra § 5 text and note 57. 


26. Webster D. [quot Roberts v. 
Un S:; 126: W897, 9025 61 ClCsAS 4271) 
See State v. Williams, 29 N.W. 801, 
70 Iowa 52, 54 (so defining, ‘“will- 
fully’’). 

27. Webster D. [quot Northern R. 
Co. v. Carpentier, 3 Abb.Pr. (N.Y.) 
259, 18 How.Pr. 222, 223]; People v. 
Swiggy, 232 P. 174, 176, 69 Cal.App. 
574; Huff v. Chicago, I. & L. R. Co., 
56 N.E. 932, 934, 24 Ind.App. 492, 79 
Am.S.R. 274. 

28. Wudson v. Hudson, 51 So. 857, 
59 Fla. 529, 582, 138 Am.S.R. 141, 29 
L.R.A.N.S. 614, 21 Ann.Cas. 278 [quot 
Mitchell v. Mitchell, 107 So. 630, 631, 
91 Fla. 427]; Speak v. Speak, (Utah) 
19 P.(2d) 386, 387. 

29. Jones vy. First State Bank, 13 
S.W.(2d) 326, 158 Tenn. 356, 362. 

80. Harrison v. State, 37 Ala. 154, 
156 Fquot Kansas City, M. & B. R. Co. 


v. Crocker, 11) So. 262, 95 Ala. 412, 
433]; St. John v. State, (Ala.App.) 
113 So. 321, 323. 


31. Webster D. [quet Roberts v. 
WitS; 126 897, 79025561) (Cra 420). 

32..- Joseph. “Taylor. ‘Coal. iCo..  ¥. 
Dawes, 122 Il]l.App. 389, 395. 


33. Stockdale v. Industrial Com- 
mission of Colorado, 232 P. 669, 670, 
76 Colo. 494. See Cever v. Taliaferro, 
122 A. 2, 6, 142 Md. 586. 


34 Huff v. Chicago, I. & L. R. Co., 
56 N.E. 932, 934,.24 Ind.App. 492, 79 
Am.S.R. 274; Buchanan v. Cook, 40 
A LO 2 0 evita LOS ae. 
and note 36. 

35. Alden v. Mayfield, 166 P. 382, 
3838, 33 Cal.App. 724; Mulhern y. Le- 
high Valley Coal Co., 28 A. 1087, 1088, 
161 Pa. 270, 274. 


fa] Knowledge and mere intention 
sufficient.—In holding that in order to 
constitute a “willful” withholding of 
the premises, no malevolent purpose 
was necessary, the court said: ‘“Here- 
in the conduct of defendant [tenant] 
in refusing to surrender possession 
was deliberate, intentional, and ob- 
stinate, with knowledge that the ten- 
ancy was terminated, and that he was 
holding over against the will and con- 
sent of the landlord. We think noth- 
ing more is required.” Alden v. May- 
field, 166 P. 382, 388, 33 Cal.App. 724. 
See also Landlord and Tenant § 1293. 


“Knowledge” 35 C.J. p 919. 
36. -McPheeters v. Board of Medi- 


cal Examiners of State of California, 
284 P. 988, 989, 103 Cal.App. 297. 


37. Thompson v. Hays, 11 F.(2d) 
244, 248; U. S. v. Edwards, 43 F. 67; 
Commonwealth vy. Cornish, 6 Binn. 
(Pa.) 249, 251. See People v. Sheldon, 
§ P. 457, 68 Cal. 434, 487 (‘if an act 


See infra text | 
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knowledge,** and purpose,*® or some degree of delib- 
In this sense it has been said that ques- 
tion of good faith is not involved by use of the 
word;*?®8 and it has been held that an act, although 
bona fide, may be willful.*® 


[§ 4] 2. Wrongful Intent, Malice, Etc. 


While 


is done as the result of ... [de- 
liberation], it is a ‘willful’ act’’). 


38. Eldorado Coal & Coke Co. v. 
Swan, 81 N.E. 691, 227 Ill. 586, 592; 
Odin Coal Co. v. Denman, 57 N.E. 192, 
185.111. 413, 419, 76<Am-S:R. 453 Cat— 
lett v. Young, 32 N.E.° 447, 143 Ill. 74, 
82. See People vy. Brooks, 1 Den. (N. 
Y.) 457, 459, 48 Am.D. 704; Atchison, 
D8 Ss By VR. Co. tv State sia seibey Tene 
723, 33 Okl. 371; State v. Alcorn, 14 
S.W. 663, 78 Tex. 387, 392; Foulger v. 
Steadman, L. R. 8 Q.B. 65, 68 (involv- 
ing willful trespass upon railway 
property by cab driver). 

[a] Charge of “willful” act or omis- 
sion cannot be met by evidence of 
gcod faith.—In an action under Illi- 
nois Miner’s Act (Hurd’s St. 1889 p 
929), where the declaration ayverred 
the “‘willful” omission of certain pre- 
cautionary measures required by the 
statute, the court said: (1) “It was 
not error to refuse to allow the presi- 
dent and superintendent .. . to tes- 
ify that they in good faith intended 
to comply with the provisions of the 
statute.” Odin Coal Co. v. Denman, 
57 N.E, 192; 185 Ll 413, 4195 76> Am. 
S.R. 45 [cit Eldorado Coal & Coke Co. 
v. Swan, 81 N.E. 691, 227 Ill. 586, 592]. 
To similar effect Catlett v. Young, 32 
INGE 447), 4 30e TLe WUA S25 C2) eee ee) 
word ‘willful,’ employed in pleadings 
in proceedings of this character, does 
not import any blameworthy motive, 
and no issue of intent arises.” Odin 
Coal Co. v. Denman, 57 N.E. 192, 185 
Ill. 413, 420, 76 Am.S.R. 45 [quot Eldo- 
rado Coal & Coke Co. v. Swan, 81 N.E. 
691, 227 Til. 586, 592]. 


39. Lehnen vy. Dickson, 13 S.Ct. 481, 
148 U.S. 71, 79, 37 L.Ed. 373; Law- 
rence-Williams Co. v. Societe Enfants 
Gombault Et Cie, 52 F.(2d) 774, 778; 
Foulger v. Steadman, L. R. 8 Q.B. 65, 
68. But see Swinfen v. Bacon, 6 H. 
& N. 846, 848, 158 Reprint 349; John- 
son v. Allen, 15 Can.L.T.Oce.Notes 257 
(holding a refusal not ‘willful’ where 
it was due to honest belief in good 
faith). 

[a] Under mistake of law.—In al- 
lowing an accounting of profits for 
infringement of a trade-mark, where 
the defense was that such infringe- 
ment was under a good faith claim of 
right and hence not “willful,” the 
court said: “The case does not suffi- 
ciently show that the infringement 
was not willful. Defendant knew 
all the facts and, under a mistaken 
view of the law, claimed the trade- 
mark for itself. Its use of the mark 
was deliberate.” Lawrence-Williams 
Co. v. Societe Enfants Gombault Et 
Cie, 52 F.(2d) 774, 778. 


{[b] Willful trespass.—In holding 
bona fide belief as to his right to stand 
his cab on certain railroad premises 
did not prevent a cab driver’s act in 
so doing from being willful, the court 
said: ‘‘We think if a man does inten- 
tionally and purposely stay on the 
railway premises after being request- 
ed to leave, he commits a willful tres- 
pass within § 16 of 3 & 4 Vict. c. 97, 
although he fancies that he is en- 
‘titled to remain upon the premises 
because other drivers are allowed to 
put their cabs upon the stand, pur- 
suant to certain pa ae Foulger Vv. 
Steadman, L.R. 8 Q.B. 65, 


[c] Absence of pie faith essen- 
tial.—In discussing a tenant’s liabil- 
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the word of itself does not necessarily imply anything 
blamable, nor malice or wrong,*® yet in legal par- 
lance,*! or when, used in a statute creating an of- 
fense,*? or in penal statutes,*® to characterize a for- 
bidden act,** or with reference to violations of the 
criminal law,*® it has been said that it is a strong 
and forceful word arid’ should be given its full force 
and effect,*® it is a term of substantial meaning,*? 
which is said to be a technical one;*® that it may 
have a different or darker shade of meaning;*® 
that it means more than it does in common par- 


ity where his holding over was al- 
leged to be ‘willful,’ the court, 
through Cockburn C. J., said: “I am 
strongly of the opinion that ‘willfully’ 
holding over applies only when a 
tenant holds over in the absence of 
a bona fide belief that he is justified 
in doing so.” Swinfen v. Bacon, 6 H. 
&N. 846, 848, 158 Reprint 349. 

40. See supra §8§ 2, 3. 

41. Steber v. State, 4 S.W. 880, 23 
Tex.App. 176, 178 [quot Windom v. 
State, 119 S.W. 309, 56 Tex.Cr. 198]. 
See Loyd v. State, 19 Tex.App. 321, 
322 (“the legal meaning of the 
word’). 

42. West v. West, 153 S.E. 600, 602, 
199 N.C. 12; Brittain v. Southern R. 
CO.» O81. C02: .708,) 167 INC. 6425 
State v. Banks, 57 S.E. 174, 176, 143 
N.C. 652; State v. Morgan, 48 S.E. 
670, 136 N.C. 628, 630; State v. White- 
ner, 938 N.C. 590, 592. See Steber v. 
State, 4 S.W. 880, 23 Tex.App. 176, 
178 (statutory word to characterize 
an offense). ; 

[a] Imcluding mala prohibita.— 
@hnicaco,USt, PMS & iOVR, Co. vio. 
Soe l62 hss 5) 842.29 0NC: C2 At 210. felt 
SVUCTOV.stOe 1S.) LIMS. Ct.” 812, 815, 74 
U.S. 728, 43 L.Ed. 1150]. See Potter v. 
Wetsy Wous: Cie 1445 147, 155 US 438, 
39 L.Ed. 214. : 


“Malum prohibitum” 38 C.J. p 520 
text and notes 48, 49. 


43. Thompson v. Hays, 11 F.(2d) 
244, 248; U.S. v. Praeger, 149 F. 474, 
479; Fulton v. Wilmington Star Min. 
WO}. 83) B. 193,0 195,966 \CiC. An 247,68 
TRA. 168; Roberts -v.. U. S.; 126. B. 
897,-904, 61 C.C.A. 427; Kansas City, 
M. & B. R. Co. v. Crocker, 11 So. 262, 
95 Ala. 412, 433; Harrison v. State, 
37 Ala. 154, 156; Jones v. State, 62 
So. 306, 807, 7 Ala.App. 180; Robinson 
v. State, 62 So. 303, 305, 7 Ala.App. 
172; New Union Coal Co. v. Walker, 
31 S.W.(2d) 758, 755, 182 Ark. 460; 
St. Louis, I. M. & S. R. Co. v. Bates- 
ville & W. Tel. Co., 97 S.W. 660, 80 
Ark. 499, 504; State v. Nusenholtz, 55 
A. 589, 76 Conn. 92, 97; Chandler v. 
Kendrick, (Fla.) 146 So. 551, 552; 
County Canvassing Board of Primary 
Elections of Hillsborough County v. 
Lester, 118 So. 201, 203, 96 Fla. 484; 
Roby v. Newton, 49 S.B. 694, 121 Ga. 
679, 688, 68 L.R.A. 601; King v. State, 
30 S.E. 30, 103 Ga. 263, 265; Carroll 
v. Aetna Life Ins. Co., 146 S.E. 788, 
789, 39 Ga.App. 78; Kendall v. State, 
72 S.E. 164, 165, 9 Ga.App. 794; Odin 
Coal Co. v. Denman, 57 N.E. 192, 185 
Tll. 4138, 417, 76 Am.S.R. 45; State 
v. Meek, 127 N.W. 1023, 148 Iowa 671, 
673, 31 L.R.A.N.S. 566, Ann.Cas.1912C 
1075; State v. Savre, 105 N.W. 387, 
129 Iowa 122, 130, 113 Am.S.R. 452, 
3 L.R.A.N.S. 455; Parker v. Parker, 
71 N.W. 421, 102 Iowa 500, 506; State 
v. Wilson, 196 P. 758, 762, 108 Kan. 
641, 651; State v. Grassle, 74 Mo.App. 
313, 316; Hiatt v. Tomlinson, 158 N.W. 
383, 385, 100 Neb. 51; State v. Dona- 
hue, 135 N.W. 1030, 1034, 91 Neb. 311, 
Ann.Cas.1913D 18; State v. Clifton, 
67 S.E. 751, 152 N.C. 800, 802, 28 L.R.A. 


‘WILLFUL 


do a prohibited 


N.S. 673; Miller v. 
Ss LOK CE Tb dy, 1c COU B ARLE SVU usey 
105, P: 988, 3 OkI.Cri/319, 323, 139 Am. 
S.R. 959; Matthews v. Park Bros. 
& Co., 23. A. 208, 209, 146 Pa. 384; 
State v. Alcorn, 14 S.W. 663, 78 Tex. 
307,993; DUIS V..State, (Tex.Cr.) 61 
S.W.(2d) 512, 513; Townsend v. State, 
(Tex.Cr.) 51 S.W.(2d) 696, 698; Hill 
v. State, 291 S.W. 914, 106 Tex.Cr. 255; 
Yoakum 'v. State, 17 S.W. 254; 21 Tex. 
App. 260, 263; Rose v. State, 19 Tex. 
App. 470, 471; Trice v. State, 17 Tex. 
App. 43, 46; Thomas v. State, 14 Tex. 
App. 200, 204 [quot Caldwell v. State, 
115 S.W. 597, 55 Tex.Cr. 164, 166, 131 
Am.S.R. 809; Baker v. State, 17 S.W. 
144, 21 Tex.App. 264, 267; Shubert v. 
State, 16 Tex.App. 645, 646; Lane v. 
State; 16 Tex.App. 172, 178]; State 
v. Burlington Drug Co., 78 A. 882, 84 
Vt. 248, 253; Buchanan v. Cook, 40 A. 
102, 70 Vt. 168, 174; Humbird Cheese 
Co. v. Fristad, 242 N.W. 158, 161, 208 
Wis. 283; State v. McAloon, 124 N.W. 
1067, 142 Wis. 72; 73; Anderson v. 
Canadian Northern R. Co., 10 Sask.L. 
325, 342, 35 Dom.L.R. 473 [quot Cyc]. 
44, Burns v. State, (Tex.Cr.) 61 S. 
W.(2d) 512, 513; Townsend v. State, 
(Tex.Cr.) 51 S.W.(2d) 696, 698; Steber 
v. State, 4 S.W. 880, 23 Tex.App. 176, 
178; Trice v. State, 17 Tex.App. 43, 
Shubert v. State, 16 Tex.App. 645, 


State, 107k. hee 


45. State v. Palmer, 110 A. 436, 438, 
94 Vt. 278; State v. Burlington Drug 
Co., 78 A. 882, 84 Vt. 2438, 258. 


46. Thompson v. Hays, 11 F.(2d) 
244, 248. 

47. People v. Potter, 112 N.Y.S. 
298, 300. See Sitate v. Burlington 
Drug (Coi578 A. 88284 Vite 243.7258 
(‘is to be given meaning and force’’). 


48. - Wood v. Weaver, 92 S.E. 1001, 
121 Va. 250, 260. 


49. In re Cote, 106 A. 519, 93 Vt. 
10, 14; State v. Burlington Drug Co., 
78 A. 882, 84 Vt. 248, 253. 


50. Thomas v. State, 14 Tex.App. 
200, 204 [quot Roberts v. U. S., 126 F. 
$97, 904,61 C.C.A.2 427 "(quot UL Srv. 
Praeger, 149 F. 474, 479; O’Barr v. 
UU. S5l05) Pe oss" s Oki Criss asses: 
139 Am.S.R. 959 [quot Miller v. State, 
107 P. 948, 3 OK1.Cr. 575, 577]); Town- 
send v. State, (Tex.Cr.) 51 S.W.(24d) 
696, 698; Caldwell v. State, 115 S.W. 
597, 55 Tex.Cr. 164, 166, 181 Am.S.R. 
809; Shubert v. State, 16 Tex.App. 
645, 646; Lane v, State, 16 Tex.App. 
UT 2s EST 

51. Commonwealth yv. Kneeland, 20 
Pick. (Mass.) 206, 224. See State v. 
Clifton, 67 S.E. 751, 152 N.C. 800, 802, 
28 L.R.A.N.S. 673. 


[a] Not in such mild sense,.— 
“While the word ‘willful’ is some- 
times so reduced or modified as ito 
mean littlé more than plain ‘inten- 
tionally’ or ‘designedly,’ such is not 
its ordinary signification when used 
in criminal law and penal statutes. It 
is there most frequently understood, 
not in so mild a sense, but as carry- 
ing tthe idea of legal malice in a 


lance;®° and that it does not merely mean “design- 
ed” or “intentional,” but has a much more extensive 
and significant meaning ,;°+ 
idea of the milder kind of legal malice.*? 
been held that it conveys the idea of legal malice in 
a greater or less degree;°% 
wrongful act, done intentionally ;°* 
element of maliciousness;°* that it implies ability to 
do the act referred to,°* a design, purpose and intent 
to do wrong and inflict injury,°’ a determination to 
act with a bad intent and without 


and approximates the 
It has 


that it designates a 
embodies an 


greater or less degree.”’ State v. 
Preston, 34 Wis. 675, 682 [quot State 
v. Meek, 127 N.W. 1023, 148 Iowa 671, 
674, 81 L.R.A.N.S. 566, Ann.Cas.1912C 
1075; Hiatt v. Tomlinson, 158 N.W. 
383, 385, 100 Neb. 51 (discussing “will- 
fully’”’)]. 

52. Buchanan vy. Cook, 40 A. 102, 
70 Vt. 168, £74. 


53. State v. Meek, 127 N.W. 1028, 
148 Iowa 671, 674, 31 L.R.A.N.S. 566, 
Ann.Cas.1912C 1075; Hiatt v. Tomlin- 
son, 158 N.W. 383, 385, 100 Neb. 51 
(discussing ‘“willfully’’) [last two 
cases cit State v. Preston, 34 Wis. 
675, 683 (discussing ‘‘willfully’’)]. 

54. Anderson v. International Har- 
vester. Co.; 116 N.W. 101; °°102;° 104 
Minn. 49, 16 L.R.A.N.S. 440. 


55. Price v. Dennison, 
728, 95 Minn. 106, 109. 


56. Hardin v. State, (Tex.Cr.) 61 
S.W.(2d) 1002, 1003; Glazener v. 
State, 36 S.W.(2d) 752, 753, 117 Tex. 
Cr. 605; West v. State, 9 S.W.(2d) 
737, 738, 110 Tex.Cr. 544; Mercardo vy. 
State, 218 S.W. 491, 492, 86 Tex.Cr, 
559, 8 A.L.R. 1312: 


57. Lacey v. Louisville & N. R. Co., 
152 F. 134, 136, 81 C.C.A. 352; McGhee 
v. Campbell, 101 F. 936, 942, 42 C.C.A. 
94; Louisville & N. R. Co. v. Anchors, 
22 So. 279, 114 Ala. 492, 499, 62 Am. 
S.R. 116; Birmingham R. & Electric 
Co. v. Bowers, 20 So. 345, 110 Ala. 
828, 331; Birmingham R. & Electric 
Co. v. Bowers, 20 So. 345, 110 Ala. 328, 
331; People v. Pool, 27 Cal. 572, 585; 
McPheeters v. Board of Medical Ex- 
aminers of State of California, 284 P. 
938, 939, 103 Cal.App. 297; Smith v. 
State, 55 S.E. 475, 126 Ga. 544, 546; 
Central of Georgia Ry. v. Moore, 63 
S.E. 642, 5 Ga.App. 562, 565; Brooks 
Vv. Pittsburgh; (C. (Cy & St sieoRs Cos 
62 N.E. 694, 158 Ind. 62, 70; Parker v. 
Pennsylvania Co., 34 N.E. 504, 134 Ind. 
673, 678, 23 L.R.A. 552; Palmer v. 
Chicago, St. L. & P. R. Co., 14 NE 
70, 112 Ind. 250, 254; Belt R. & Stock- 
yard Co. v. Mann, 7 N.E. 893, 107 Ind. 
89, 93; Louisville, N. A. & C. R. Co. v. 
Bryan, T N.E. 807) ) 10% Ind.) 5a) 54 
Pennsylvania Co. v. Reesor, 108 N.E. 
9838, 987, 60 Ind.App. 636; McDermott 
v. Board of Com’rs of Delaware Coun- 
ty, 110 N.E. 287, 239, 60 Ind.App. 209; 
Vandalia R. Co. v. Clem, 96 N.E. 789, 
791, 49 Ind.App. 94; Southern R. Co. v. 
McNeeley, 88 N.E. 710, 713, 44 Ind. 
App. 126; Huff v. Chicago, ete., R. Co., 
56 N.E. 932, 935, 24 Ind.App. 492, 79 
Am.S.R. 274; Dull v. Cleveland, etce., 
R. Co., 52 N.E. 1018, 1015, 21 Ind.App. 
571; Miller v. Miller, 47 N.E. 338, 340, 
17 Ind.App. 605; Pittsburgh, C. Cc. & 
SG DL. RwiCo.o ys Judd, 86 iN. Beit Tosser 
10 Ind.App. 213; Robinson vy. Helena 
Light & R. Co., 99 P. 837, 38 Mont. 222, 
241; Crosman vy. Southern Pac. Co., 
194 P. 839, 44 Nev. 286, 301; People 
v. Baylinson, 206 N.Y.S. 804, 211 App. 
Div. 40, 44; People v. Martinitis, 153 
N.Y.S. 791, 792, 168 App.Div. 446; 
Bailey v. North Carolina R. Co., 62 
S.E. 912, 149 N.C. 169,174; Payne v. 
Vance, 133 N.E. 85, 89, 103 Ohio St. 59; 


103 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


pe 


justifiable excuse,5® an evil intent without justifiable 
excuse,°® an evil or corrupt motive or intent,®® a 
purpose or willingness to commit the forbidden act,®! 
a wrongful intention,®? bad,*? or evil,*4 intent, 
knowledge®® and a determination, Cone preference,** 
or a purpose, *® to do wrong, malice, 69 and the do- 
ing of a forbidden act purposely in violation of 
law,’® or of something with an evil design or with 
a bad purpose,‘ sind also tort, wrong, 


WILLFUL 


and legal 


malice;’? that it includes malice, evil intention or 


Barkley v. State, (Tenn.) 54 S.W.(2d) 
944, 945. 


[a] Actual intent not essential.— 
“There may be a willful act, in a legal 
sense, without a formed and direct 
intention to kill or wound any par- 
ticular person. There may, in other 
words, be a constructive or an implied 
intent without an express. one.” 
Palmer yv.-Chicaro, St. L. & P:iR. Co., 
14 N.E. 70, 112 Ind. 250, 254. 


[b] As relating to misconduct.—In 
discussing the force of the term “will- 
ful misconduct,’ the court. said: 
“While the word ‘willful’ implies an 
intent, the intention referred to relates 
to ithe misconduct and not merely to 
the fact that some act was intention- 
ally done.” Howard v. Howard, (Cal. 
App.) 22 P.(2d) 279, 281. 


58. Kletzing v. Armstrong, 
W. 500, 119 Iowa 505, 508. 
v. Burlington Drug Co., 78 A. 882, 
84 Vt. 2438, 253; Humbird Cheese Co. 
pee stag. 242 N.W. 158, 161, 208 Wis. 

59.- St; Louis, I. M. & S. R.. Co: -v. 
Batesville & W. Tel. Co., 97 S.W. 660, 
80 Ark. 499, 504; State v. Meek, 127 
N.W. 1023, 148 Iowa 671, 674, 31 L. 
BRAUN. Ss. 7 566;) Ann;Cas.1912C™ 1075; 
People v. Jewell, 101 N.W. 835, 138 
Mich. 620, 623; Buchanan v. Cook, 40 
A. 102, 70 Vt. 168, 174. See McPhee- 
ters v. Board of Medical Examiners 
of State of California, 284 P. 938, 939, 
103 Cal.App. 297; State v. Preston, 34 


93)-N; 


oy 675, 683 (discussing “willful- 
y”). 
60. State v. Meek, 127 N.W. 1023, 


148 Iowa 671, 673, 31 L.R.A.N.S. 566, 
Ann.Cas:1912C 1075. [quot. Hiatt v. 
Tomlinson, 158 N.W. 383, 385, 100 
Neb. 51; State v. Donahue, 135 N.W. 
“ee 1034, 91 Neb. 311, Ann.Cas.1913D 


“Corrupt” 14a C.J. p 1429. 
“Wrotive”’ 42 C.J. p 561. 


61. Freeman v. Huron, 
928, 8 S.D. 435, 438. 


“Willingness” post. 


62. King v. Empire Collieries Co., 
139 S.E. 478, 148 Va. 585, 590. 

“Intention” 33 C.J. p 169. 

“wrongful” [40 Cyc 2874]. 

63. Chicago, St. P., M. & O. Ry. Co. 
Vio SS. 162 BH.) 835, 841,90 C.C, A 211, 
See U. S. v. Twenty Boxes of Cheese, 
163 F. 369, 371; U.S. v. One Silk Rug, 
158 F. 974, 976. 


[a] Not only knowledge but bad 
intent.—Construing a statute, the 
court said: “The word ‘willful’ as 
there employed, implies not only 
knowledge ‘but a determination with 
a bad intent to do it’.” a eg ae St. 
Bel vege On at. CO. vi. U. S., k62 : 835; 
340, 90 C.C:A. 211 [quot Potter in 10h 
S., 15. 8.Ct. 144,.147, 155 U.S. 438, 39 
L.Ed. 214]. 


64. Standard D. [quot Indemnity 
Ins. Co. of North America, v. Scott, 
(Tex.Civ.App.) 278 S.W. 3847, 349]; 
Trice v. State, 17 Tex.App. 43, 46; 
Humbird Cheese Co. vi Fristad, 242 N 
W. 158, 161, 208 Wis. 283. 


65. Howard v. State, 216 S.W. 168, 


66 N.W. 


See State | 


Fristad, 242 
+283. 


169, 86 Tex.Cr. 288 [cit Cornelison v. 


State, 49 S.W. 384, 40 Tex.Cr. 159, 
poe See also cases infra notes 66— 


“Knowledge” 35 C.J. p 919. 


66. Citizens’ State Bank of Okeene 
o Cressler (0m: 1280; 233, 69) Ok. 


[a] Not only “knowledge.’”—Con- 
struing the word as used in Rev. 
Laws 1910, § 993, relating to ‘willful 
deceit,” the court said: “Clearly the 
use of the word ‘willful’ in this con- 
nection implies not only knowledge of 
the thing, but a determination with 
an evil intent to do it or omit doing 
it.” Citizens’ State Bank of Okeene 
Ke Cressler, 170° BP: 230, 233,. 69. Okl, 


“Determination” 18 C.J. p 983. 


Gia (St. Mouis, eh Me eS RCo. v. 
Batesville & W. Tel. Co., 97 S.W. 660, 
80 Ark. 499, 504. 


“Preference” 49 C.J. p 1322. 


68.)—. Potter: vo Ui yS;, 15 S.Ct) 144, 
155 U.S. 438, 446, 39 L.Ed. 214; Foster 
2 {5-296 BH. (207, 210; “People v: 
Swiggy, 232 P. 174, 69 Cal.App. 574, 
People v. Armentrout, 
(Cal) A PiCdye5 56s S62 150 wotate pv; 
Zeigler, 202 N.W. 94, 95, 199 Iowa 392, 
396 [quot State v. Naumann, (lowa) 
239 N.W. 93, 94; State y. Garretson, 
223 N.W..390, 392, 207 Iowa 627]; 
State v. Meek, 127 N.W. 1023, 148 
Iowa 671, 675, 31 L.R.A.N.S. 566, Ann. 
Cas.1912C 1075; State v. Burlington 
Drug Co., 78 A. 882, 84 Vt.. 243, 253. 
See Ex p. Cowden, 168 S.W. 539, 541, 
74 Tex.Cr. 449. 


[a] As more than mere purpose.— 
“The word implies, not only a pur- 
pose to do the act, but a purpose to 
do wrong.” Humbird Cheese Co. v. 
N.W. 158, 161, 208 Wis. 


“Purpose” 51 C.J. p 102. 

69. Standard D. [quot Indemnity 
Ins. Co. of North America v. Scott, 
(Tex.Civ.App.) 278 S.W. 347, 349]; 
De Shetler v. Kordt, 183 N.E. 85, 87, 
43 Ohio App. 236. See Matthews v. 
Park Bros. & Co., 23 A. 208, 209, 146 
Pa. 384 (“it means that it has . 
malice . connected with it”). 


70. State v. Nusenholtz, 55 A. 589, 
76 Conn. 92, 97. See West v. West, 
153 S.E. 600, 602, 199 N.C. 12; State v. 
Banks, 57 S.E. 174, 176, 143 N.C. 652; 
State v. Morgan, 48 S.E. 670, 136 N.C. 


628, 630; State v. Whitener, 93 N.C. 
590, 592. 
71. State v. Burlington Drug Co., 


78 A. 882, 84 Vt. 2438, 253. 
72, State v. Grassle, 
OLS oO. 
«port? see Torts § 1. 
“wrong” [40 Cyc 2873]. 
73. New Union Coal Co. v. Walker, 
81 S.W.(2d) 758, 755, 182 Ark. 460 
[quot Odin Coal Co. v. Denman, 57 N. 
BE. 192, 185 Ill. 413, 419, 76 Am.S.R. 


74 Mo.App. 


45]. 
[a] In cases where intent is ma- 
terial.—‘“‘In criminal proceedings 


where it is designed to punish the 
defendant, and in that class of civil 
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other wrongful motive,7* and not only doing the act 
purposely ;7* but it includes the element of intract- 
ableness, the headstrong disposition to act by the 
rule of contradiction,’® and the idea of an act inten- 
tionally done with a bad motive’® or purpose,‘* with 
a design to injure another,’® with an evil intent,‘® 
with a wrongful purpose,®® and without lawful ex- 
cuse or necessity,’! or one committed out of mere 
wantonness or lawlessness ;8? it indicates a bad or a 


cases where a penalty is provided 
, or in those cases where, in 
addition’ to damages recoverable as 
indemnity, ‘ exemplary or 
vindictive damages may be assessed, 
. . the intent of the defendant 
becomes material. In all cases in 
those classes the word ‘willful’ is in- 
terpreted to include malice, evil in- 
tention, or other wrongful motive.” 
Odin Coal Co. vy. Denman, 57 N.E. 192, 
185 Ill. 418, 419, 76 Am.S.R. 45 [quot 
New Unicn Coal Co. v. Walker, 31 S. 
W.(2d) 753, 755, 182 Ark. 460]. 


74. Humbird Cheese Co. v. Fristad, 
242 N.W. 158, 161, 208 Wis. 283. 


75. Bersch v. Morris & Co., 189 P. 
934, 106 Kan. 800, 804, 9 A.L.R. 1374. 


76. Jones v. State, 62 So. 306, 307, 
7 Ala.App. 180 [cit Cyc]; Anderson 
v. Canadian Northern R. Co., 10 Sask. 
E325, 342, 35, Dom LR. 473 -“Lquoe 
Cyc]. See Wick v. Gunn, 169 P. 1087, 
1088, 66 Okl. 316, 4 A.L.R. 107; State 
Ue oe 14 S.W. 663, 78 Tex. 387, 


77. State v. Palmer, 
438, 94 Vt. 278. 


78. McPheeters v. Board of Medi- 
cal Examiners of State of California, 
284 P. 938, 939, 103 Cal.App. 297; State 
v. Meek, 127 N.W. 1023, 148 Iowa 671, 
673, 31 L.R.A.N.S. 566, Ann.Cas.1912C 
1075; People v. Martinitis, 153 N.Y- 
S. 791, 792, 168 App.Div. 446 [quot 
People v. Baylinson, 206 N.Y.S. 804, 
211 App.Div. 40, 45]; State v. Palmer, 
110 A. 436, 438, 94 Vt. 278. See Wass 
v, Stephens, 28 N.E. Qi tZ SN aed Zoe 


110 A. 436, 


North- 
342, 35 


79. Anderson v. Canadian 
erh WR. Co 10) Sask Eews25s 
Dom.L.R. 473 [quot Cyc]. 


90. State v. Meek, 127 N.W. 1023, 
148 Iowa 671, 673, 31 L.R.A.N.S. 566, 
Ann.Cas.1912C 1075; People v. Mar- 
tinitis, 153 N.Y.S. 791, 792, 168 App. 
Div. 446 [quot People v. Baylinson, 
206 N.Y.S. 804, 211 App.Div. 40, 45]; 
State v. Palmer, 110 A. 436, 4388, 94 
Vt. 278; Humbird Cheese Co. v. Fri- 
stad, 242 N.W. 158, 161, 208 Wis. 283. 
See Wass v: Stephens, 28 N.E. 21, 23, 
128 N.Y. 123. 

[a] As test of “willful” act.—‘‘An 
act, though intentional, is not ‘will- 
ful’ unless done with a wrongful pur- 
pose, or with the design to injure an- 
other, or committed out of mere wan- 
tonness or lawlessness. McPheeters 
v. Board of Medical Examiners of 
State of California, 284 P. 938, 939, 
103 Cal.App. 297. 


81. Jones v. State, 62 So. 306, 307, 
7 Ala.App. 180; Robinson v. State, 
62 So. 3038, 305, 7 Ala.App. 172. 

“Bxcuse”’ 23 C.J. p 277. 

“Lawtul’ 36 C.J. p 987. 

“Necessity” 45 C.J. p 585. 

82. McPheeters v. Board of Medi- 
cal Examiners of State of California, 
284 PB: 938,' 939, 103) Cal. App.9 297; 
State v. Meek, 127 N.W. 1023, 148 
Iowa 671, 678, 31 L.R.A.N.S. 566, Ann. 
Cas.1912C 1075; People v. Martinitis, 
153 N.Y.S. 791, 792, 168 App.Div. 446 


[quot People y. Baylinson, 206 N.Y. 
S. 804, 211 App.Div. 40, 45]; Stata v. 
Palmer, 110 A. 436, 438, 94 Vt. 278. 
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corrupt purpose ;53 


more than negligence.’* 


See Wass v. Stephens, 28 N.E. 21, 23, 
128 N.Y. 123; 


“Wantonness” 67 C.J. p 325. 


83. State v. Wilson,196 P. 758, 
762, 108 Kan. 641, 651. 
84 Louisville, N. A. & C. R. Co. 


Vebryan ot Ned (O07 ULONe Indy 515753 
[quot Brooks v. Pittsburgh, Le OBE wa 
St. L. R. Co., 62 N.E. 694,.158 ind. 62, 
70; Parker v. Pennsylvania Co.) (34 
N.E. 504, 134 Ind. 673, 678, 23 L.R.A. 
552; Belt R. & Stock-yard Co. v. Mann, 
T N.EB. 893, 107 Ind. 89, 93; Pennsyl- 
vania Co. v. Reesor, 108 N.E. 983, 987, 
60 Ind.App. 636; Vandalia R. Co. v. 
Clem, 96 N.E. 789, 791, 49 Ind.App. 
94; Huff v. Chicago, Ge & ie, Be Os, 
56 N.H. 932, 935, 24 Ind.App. 492, 79 
Am.S.R. 274: Dull v. Cleveland, C., C. 
oan Ln Re COD 2 Nak dOd3s 1615, 21 
Ind.App. 571; Miller v. Miller, 47 N. 
‘BE. 338, 340, 17 Ind.App. 605]; King 
v. Empire Collieries Co., 139 S.E. 478, 
148 Va. 585, 591 (“conduct of a quasi 
criminal nature’’). 


“Quasi-criminal” 51 C.J. p 119 text 
and note 87. 


85. County Canvassing Board of 
Primary Elections of Hillsborough 
County v. Lester, 118 So. 201, 203, 96 
Fla. 484; Louisville, N. A. & C. R. 
re y. Bryan, 7 N.E. 807,-107 Ind. 51, 


[a] Actual knowledge not essen- 
tial. “‘That one may be held liable 
for the consequences of a willful act 
without an actual knowledge of the 
presence of the object acted upon 
may be conceded; but this liability 
is never held where the act or the 
omission could not reasonably have 
been anticipated as the natural and 
probable consequences of such act or 
omission.” Parker v. Pennsylvania 
Co., 34 N.E. 504, 184 Ind. 673, 677, 23 
L.R.A. 552. 


{[b] When “voluntary” act be- 
comes “willful.”—(1) “A voluntary 
act becomes ‘willful’ in law only 
when it involves some degree of con- 
scious wrong on the part of the actor, 
or at least culpable carelessness on 
his part, something more than a mere 
omission to perform a previously im- 
posed duty.” County Canvassing 
Board of Primary Elections of Hills- 
borough County v. Lester, 118 So. 201, 
203, 96 Fla. 484. (2) “Generally 
speaking a voluntary act becomes 
willful in law only when it involves 
some degree of conscious wrong or 
evil purpose upon part of the actor, 
or at least an inexcusable careless- 
ness on his part whether the act be 
right or wrong.” State v. Willing, 
105 N.W. 355, 129 Iowa 72, 74 [quot 
State v. Meek, 127 N.W. 10238, 148 
Towa .671, 673, 31 L.R.A.N.S. 566, Ann. 
Cas.1912C 1075 (quot Phillips v. State, 
SM Meg OO Kile 465) 4:0). de 

“Carelessness” 9 C.J. p 1291. 

“Conscious” 12 C.J. p 513. 

“Culpable” 17 C.J. p 397. 

86. State v. Meek, 127 N.W. 1028, 
148 Iowa 671, 6738, 31 L.R.A.N.S. 566, 


Ann.Cas.1912C 1075; State v. Willing, 
105 N.W. 355, 129 Iowa 72, 74; Phil- 


it involves conduct which is 
quasi criminal,** some degree of conscious wrong 
or culpable carelessness,** or evil purpose;8* hence 
Accordingly, it has been 
said to be defined as, or to mean: Accomplished pur- 
posely and deliberately in violation of law;%® 
act that implies an actual and conscious infraction 
of duty;%® an intentional and deliberate doing of a 
wrongful act;°° an intentional failure to perform 
a plain duty;°! bad motive or purpose with the di- 


WILLFUL 


an 


lips v. State, 181 P. 713, 75 Okl. 46, 47. 
87. De Shetler v. Kordt, 183 N.B. 
85, 87, 43 Ohio App. 236; Park Utah 
Mining Co. v. Industrial Commission, 
220 P. 389, 390, 62 Utah 421. 
“Negligence” see Negligence § 1 
88. Truelove v. Parker, 132 S.E. 
29D, 299, 191 N.C. 438 [quot West 
West, 153 S.E. 600, 602, 199 N.C. 1 
See Brittain v. 3 


BE. 702, 703, 167 N.C. 642; State v 
Whitener, 93 N.C. 590, 593. 
“Deliberately” 18 C.J. p 473. 


89. McPheeters v. Board of Medi- 
cal Examiners of State of California, 
284 P. 938, 939, 103 Cal.App. 297. 

“Infraction” 31 C.J. p 1193. 

90. In re Maples, 105 F. 919, 921; 
Kendall v. State, 72 S.BH. 164, 165, 9 
Ga.App. 794 See Des Moines v. Cut- 
ler, 123 N.W. 218, 220, 144 Iowa 53m 


[a] As importing more than that, 
—(1) “Often, when found in a penal 
statute, it is held to import some- 
thing more than merely the intention- 
al or deliberate doing of an act.” 
State v. Savre, 105 N.W. 387, 129 Iowa 
122, 130, 1138 Am.S.R. 452, 3 L.R.A.N.S. 
455. (2) “It is therefore uniformly held 
that the term ‘willful,’ in such stat- 
utes, not only means intentionally or 
deliberately done, but with a bad or 
even purpose, as in violation of law.” 
Parker v. Parker, 71 N.W. 421, 102 
Iowa 500, 505. 

“Deliberate” 18 C.J. p 473. 

“Intentional” 33 C.J. p 170. 

91. Ellis v. Burns Valley School 
Dist. of Lake County, (Cal.App.) 18 
P.(2a) 79, Si. 

“Failure” 25 C.J. p 480. 

92. McPheeters v. Board of Medi- 
cal Examiners of State of California, 
284 P. 938, 939, 108 Cal.App. 297. 


93. Fulton v. Wilmington Star 
Min. Co., 183 EF. 198, 1956, 66 C.C.A. 24%, 
68 L.R.A. 168; New Union Coal Co. 
v. Walker, 31 S.W.(2da) 753, 755, 182 
Ark. 460 [last two cases quot Odin 


Coal Co. v. Denman, 57 N.E. 192, 185 
Ill. 413, 417, 76 Am.8.R. 45]; Hutt Vv. 
Chicago, Tec@ Tan Co., 56 N.B. 932, 


934, 24 Ind.App. 492, 79 Am.S.R. 274; 
Dull v. Cleveland, C, CG & St & RB. 
Co.,, «62 IN. Bs. 1013, 1015, 21 Ind. App. 
571; nSbERUs State, 291 S.W. 914, 106 
Tex.Cr. 255; Johnson vy. State, 167 
S.W. 733, 741, (4 Tex,Cr. 1793 Key Vv. 
State, 161 S.W. 121, 123, 71 TexGr 
642, L.R.A.1916E 492. Dodson vy. 
State, (Tex.Cr.) 49 £&.W. V8, 79; Ber- 
guson v. State, 35 S.W. 369, 36 Tex. 
Cr. 60, 62; High v. State, 10 SW. 
238, 26 Tex. App. 545, 572, 8 Am.S.R. 
488; Bowers v State, 7 SW. 247, 24 
Tex. App. 542, 549, 5 Am.S.R. 901. 


94 Blevins v. State, 107 S.W. 398, 
85 Ark. 195, 198; Aubrey v. State, 
85 S.W. 792, 62 Ark. 368, 869. See 
Harding v. State, 126 S.W. 90, 94 Ark. 
65, 67. 

[a] Imcluded by “felonious intent.” 
—‘'The words ‘telonious intent’ in- 
clude the word ‘willful’.” Bishop Cr. 
Proc. (2d ed) p 613 (7) [quot Wexler 


rect effect of injuring another;®? committed with 
evil,®® or felonious, 84 intent; 
duty, ®5 or to one’s 
ly,°* wantonly and in disregard of the nights ef oth 
ers,°* or without any reasonable exeusa*? with a 
bad motive or purpose,’ an wnlawfal intent,® 
cific intent or some particular design,’ a wrongial 
tent,* or evil intent and without reasonable grounds 
to believe the act was lawful, or without just OP Pea- 
sonable cause,® or with the direct object mm View Of W 


contrary bt a krown 
own conviction ;®® done Seaddbom= 


& Kpe- 


v. State, (CMisS.) 142 So. FO1, 509]. 
95. , Parker v. Parker, 71 NAW, 424, 


102 Towa 500, 506 Lauer BWW WY 
Savre, 105 NW. 338%, 129 Towa 193, 
130, 113 AmS.R. 453, 3 TH RANS, 
455]. See Humbdirad Cheese oe * 
Fristad, 242 N.W. 158, 161, 208 Wis. 
283 (Substituting “Ais” Fr “A 
known’). 


$6. Cunniwgham Vv. Brokiin, § Con 


CNLY.) 178, 185, 18 AyaAD. 4333 Wik 
son v. Manes, 28 Ont. 419, 435. 
“Conviction” 18 C.J. p 905. 
97. Bouvier L. D. Tait Cayvoll %& 


Marcoux, 56 A. S48, $48, 9S Me. 259), 

98 Parker v. Parken, Ti NW. 423, 
102 Towa 500, 506 [quot State &% Sawer, 
105 N.W. 38%, 129 Towa 322, IS®W, Was 
Am.S.R. 452, $3 LJR.A.NS. 455), 

“Wantonly”™ ante. 

$8. Werner v. PEs, 
91 Towa 146, 149. See Meyer x 
ard Tel. Co.,, (Towa) 92 NW. 
Cover v. Taliaferro, 122 aA. 
Mad. 586. 

1. State vw. 
vestment ©o, 41 SW. 
$25, 3338. 

: 2 State v. Grassie, TA Mo.App. $38, 
16. 

fa] “May be restricted RM SRoh 

acts as are done with an wakwwhal R- 


so NW. 3S 
Y. Staane+ 
2s, e2 N 
x» S UR 


Douitadle Loan & Re 
O18, TR Me. 


tent.” Chandler yy. Rendnick, GR.) 
146 So, 5351, 5382. 
3S. Fidelity & Casualty Co. % Bank 


of Timmonsville, 189 BF. 101, 108, Tt 


C.A. 29%. 


Sometimes so Gehned.—TR COn- 
“willftal misstate= 


{al 
struing the words 
ment” as used Im & bond  Sepress 
one of conditions wpon whieh suck 
bond would be voided, The Court Saies 
“It is true that willfa? is Sometimes 
properly defined aS ‘one WRA Aa 
specific Intent or with Some parvcalar 
design.” But the Word Was 
not used in this sense mm the contract 
before us.” Fidelity & Casaalty 
v. Bank ot Timmonsville, 189 BE 101, 
103, 71 CCLA. 299. 


4 State wo Waters, (fo.App.) 183 
SOW. 624. 

S&S State vw. Meek, 127 NW. 1 
148 Towa 671, 677, 31 LRANS' 5 
Ann.Cas.1912C 1075; State v Grasse, 
74 Mo.App. 313, S18. See State v. Wik 
son, 196 P. 75S, 762, TOS Ran. 644, $525 
Bland v. State, (Tex.Civ. App.) $8 SW, 

252, 254; Yoakum ww State, 17 SOW, 
254, 21 Tex.App. 260, 263 (@iscassms 
both “willftal” and “willfally”’) 

{a] Meld restricted to exch acts as 
are so @one.—State v. Meek, 127 NW, 
1023, 148 Towa 671, $77, 31 LRANS, 
566, Ann.Cas.1912C6 1073 [emt State 
Grassle, 74 Mo.App. $18, 316 

“Reasonable” 52 C.J. > 118i. 

6& Anderson v. Tntermational Bax 
vester Co, 118 NW. 202, 102, 14 
Minn. 49, 16 LARANS. 440 See Ta 
re Cote, 106 A. 519, 938 Vt. 18) 28, 

“Cause” 11 CJ. p 36, 

“Fast” 35 CJ. p 4h 


for later cases, developments and changes in the law see Annotations, same title and section number, 


* 


juring another;? indicating a bad p ‘ 
ible;*% intentional and deliberate,’ or wrongful ;?° 
intentional or reckless indifference to the safety 


WILLFUL 
3% inflex- 


or others;11 in violation of law;?* knowingly and 


%. Bouvier I. VD. [cit Hazle v. 
Southern Pac. Co., 172 F. 421, 422 and 
auot Ousley v. State, 122 So. 721, 154 
Miss. 451, 456]. 

& State v. Fairbanks, 29 So. 442, 
444,115 La. 457 [cit Cyc] 

8%. Webster D. [quot Roberts v. 
Uw. S. 126 F. 897, 902, 61 CCA 427; 
Uw. S& v. Three Railroad Cars, 2% F_Cas. 
No. 16.513, 1 Abb. 196, 202; Lobdell 
Car Wheel Co. v. Subielski, 125 A 
462, 462, 32 Del. 462; Carroll v. tna 
Life Ins. Co., 146 SE. 738, 7239, 29 Ga 
App. 78; Wick v. Gunn, 169 P. 1087, 
108%, 66 Okl 216. 4 ALR 107]; 
Manus v. State, 36 Ala. 2%5, 291 [quot 
State v. Preston, 34 Wis. 675, 684 
(quot Milwaukee Corrugating Co. v. 


; 
| 


Winters, 222 N.W. 251, 254, 197 Wis. | 


414)]; €ommonwezlth v. 
20 Pick. (Mass.) 206. 245; Eagle Tp. 
Highway Com’rs v. Ely, 19 N.W. 940, 
54 Mich. 172, 189. See State v. Smith, 
& N.W. 870, 52 Wis. 124, 127. 

9. Thompson v. Hays, 
244, 248. 


10. Ernst v. Grand Rapids En- 


- graving Co., 128 N.W. 1050, 1051, 172 


Mich. 254. 

iL. Ellis v. Burms Valley School 
Dist. of Lake County, (CalApp.) 1% 
P.(2d) 79. $1. See McDermott v. 
Board of Com’rs of Delaware County, 
110 N_E. 237, 229, 60 Ind@_App. 209. 

12. Parker v. Parker, 71 N.W. 421, 
102 Iowa 500, 506 [quot State v. Savre, 
105 N.W. 287, 129 Iowa 122, 120, 112 


Am.S.R. 452,32 LRAWNS. 455); State 
v. Whitener, 93 N.C. 596, 592 [quot 


Brittain v. Southern R. Co., 22 S.E. 
702, 703, 167 N.C. 642; State v. Mor- 
gan, 48 S_.E. 670, 136 N.C. 628, 631]. 
13. Thompson v. Hays, 11 F.(2d) 
244, 248; Parker v. Parker, 71 N.W. 
421, 102 Iowa 500. 506 [quot State v. 
Savre, 105 N.W. 3287, 129 lowa 122, 120, 
113 Am.S.R. 452, 3 L.RANS. 455]. 


“Enowingly” 25 C.J. p 91%. 

14. Hately v. State, 44 SE. 852, 
118 Ga. 79, $1 [quot Black v. State, 
59 S.E. 823, 2 Ga App. 297]. 


15. Wales v. Miner, 89 Ind 118, 
128. 

i6. Black L. D. [quot Parsons v. 
Smilie, 32 P. 702, 97 Cal. 647, 655; 
Lobdell Car Wheel Co. v. Subielski, 
125 A. 462, 463, 32 Del. 462; King v. 
State, 30 S.E. 20, 103 Ga. 263, 265; 
State v. Shipman, 162 S.E. 647, 66%, 
292 N.C. 518; People v. Vilar, 17 Porto 
Rico 1015, 1020]: Chandler v. Kend- 
Tick, (Fla.) 146 So. 551, 552; Glover 
v. People, 68 N.E. 464, 466, 204 TJ). 179; 
Johnson vy. Allen, (Ont.) 15 Can.L.T. 
Occ. Notes 257. See Mooneyham v. 
Bowles, 72 Soe. 931, 922, 72 Fla. 259. 


As included by “malicious.”— 
“The malicious doing of an act 
includes the willful doing of it.” 
State v. Robbins, 66 Me. 324, 328. (2) 
“The word “malicious” includes the 
word ‘willful’.”. Bishop Cr. Proc. (2d 
ed) p 613 (7) [quot Wexler v. State, 
(Miss.) 142 So. 501, 503]. 


[b] *Malicious” compared. 
Hawes v. State, 7 So. 302, 88 Ala. 37, 
44: Mitchell v. State, 60 Ala. 26, 28. 


[ce] Not necessarily “malicious.”— 
3 may be malicious, though 
not necessarily so.” Chandler v. 
Kendrick, (Fla.) 146 So. 551, 552. 


“Malicious” 38 C.J. p 352. 


17. Minor v. Coleman, 74 So. 841, 
842, 16 Ala.App. 5; State v. Meek, 127 
N.W. 1023, 148 Iowa 671, 673, 31 L.R. 


[a] 
qi) 


Kneeland, | 


11 ¥.(2a) | 


; 


| 


4 


16 


Mc- | 


ANS. 566, Ann.Cas.1912€ 1075; State 
v. Willing, 105 N.W. 255, 129 Lowa 72, 
73; Indemnity Ins. Co. of North 
America v. Scott, (Tex.) 274 8.W. 247, 
249: Anderson v. Canadian Northern 
RB Co., 10 SawkL. 325, 242, 35 Dor. 
LEB. 47% {quot Cyc] (defining both 
“willful” and “wilifully”). See Wales 
vy. Miner, 29 Ind. 11%, 123; Wass v. 
Stephens, 24 N.E. 21, 22, 128 N.Y. 122, 
12% [quot Hiatt v. Tomlinson, 15% N. 
W. 323, 235, 100 Neb. 51; Hewitt v. 
Newhburger, 26 NW.E. 593, 141 N.Y. 523, 
543; People v. Baylinson, 206 N.Y.S. 
211 App.Div. 40, 45; MecMorris 
v. Howell, 25 N.Y.S. 101%, 89 App. 

iv. 272,271; People v. Gillies, 109 
NYS 945, 946, 57 Mise. 56%; Yea- 
mans vy. Nichols, 41 N.Y.S. 500, 502; 
People v. Bates, 29 N.Y_S. 494, 79 Hun 
584, 535, 9 NY.Cr. 234] (using lan- 
guage to same effect in discussing 
“willifully”’); West v. West, 153 SE. 
600, 602, 199 N.C. 12; Brittain v. 
Southern R. Co., 42 SE. 702, 79%, 167 
NLC. 642; State v. Morgan, 4% SE. 
670, 136 N.C. §2%, 6230; State v. White- 
ner, 93 N.C. 590, 592; State v. Palmer, 
110 A. 436, 43%, 94 Vt. 2738. 


[2] “Zven in crimin2zl cases (1) 
where the acts forbidden by statute 
aré not wrong in themselves it is held 
that ‘willful’ has 4 deeper significance 


than merely . . . ‘intentional’.” 
Wick vy. Gunn, 169 P. 1087, 1088, 
66 OxlL 316, 4 A.L.R. 107. (2) “The 


word ‘willful’ used in a statute creat- 
ing a criminal offense, means some- 
thing more than an intention to do a 
thing.” State v. Whitener, 93 N.C. 
590, 592 [quot West v. West, 153 S.E. 
600, 602, 199 N.C. 12; Brittain v. 
Southern R. Co., 43 S.E. 702, 703, 167 
N.C. 642; State v. Morgan, 48 S.E. 
670, 126 N.C. 62%, 620]. 


18. Thompson vy. Hays, 11 ¥.(2d) 
244, 248; Wick v. Gunn, 169 P. 1087, 
1638, 66 OkL 216, 4 A.L.R. 107; In- 
demnity Ins. Co. of North America v. 
Scott, (Tex.Civ.App.) 278 S.W. 347, 
349; State v. Palmer, 110 A. 436, 438, 
94 Vt. 278. 


[a] “Intentional or voluntary act” 
distinguished.—“Every voluntary act 
of a human being is intentional, but, 
generally speaking, a voluntary act 
becomes willful in law only when it 
involves some degree of conscious 
wrong or evil purpose upon the part 
of the actor, or at least an inexcusable 
carelessness ; on his part 
whether the act be right or wrong.” 
State v. Willing, 105 N.W. 355, 129 
Iowa 72, 73 [quot State v. Meek, 127 
N.W. 1023, 1024, 148 Iowa 671, 673, 31 
L.BUA.N.S. 566, Ann.Cas.1912C 1975; 
State v. Donahue, 125 N.W. 1030, 1034, 
91 Neb. 311, Ann.Cas.1913D 18]. 


[b] More than voluntary or in- 
tentional act.—‘Generally in penal 
statutes the word ‘willful’ means 
something more than a voluntary or 
intentional act.” State v. Meek, 127 
N.W. 1023, 148 Iowa 671, 673, 31 L.R.A. 
N.S. 566, Ann.Cas.1912C 1075; Ander- 
son v. Canadian Northern R. Co., 10 
Sask.L. 325, 342, 35 Dom.L.R. 473 
[quot Cyc]. See Wass v- Stephens, 
28 NE. 21, 23, 128 NOY. 123° [quot 
Hiatt v. Tomlinson, 158 N.W. 283, 385, 
100 Neb. 51; Hewitt v. Newburger, 
36 N.E. 593, 141 N.Y. 528, 543; People 
v. Baylinson, 206 N.Y.S. 804, 211 App. 
Div. 40, 45; MecMorris v. Howell, 85 
N.Y.S. 1018, 89 App.Div. 272, 277; Peo- 
ple v. Gillies, 109 N.Y.S. 945, 946, 57 
Misc. 568; Yeamans v. Nichols, 81 N. 
Y.S. 500, 502; People v. Bates, 29 N.Y. 
S. 894, 896, 79 Hun 584, 9 N.Y.Cr. 234] 


malicious;** more than intentional,’? or voluntary; 
obstinate ;*” perverse.”? 


(68 C.J.) 275 


of stubborn purpose;?* malevolently;’* malice;'” 


718 


The word may also mean 


(using language to same effect in 
discussing “willfully’”). 

[ec] More than “voluntary pur- 
pose."—State vy. Clifton, 67 SE. 741, 
152 N.C. 800, 802, 26 L.B.A.N.S. 672. 


{[d] “Mot merely ‘voluntary, "— 
Thompson vy. Hays, 11 ¥.(2d) 244, 
244, 


[ee] Mot merely voluntary act.— 
“hs used in criminal and penal stat- 
utes, the word ‘willful’ has frequently 
been interpreted to mean, not merely 
4 voluntary act, but an act committed 
with evil intent, ete.” Odin Coal Co. v. 
Denman, 57 NE. 192, 185 Il. 412, 417, 
76 AmS.R. 45 [quot Fulton v. Wil- 
mington Star Min. Co., 133 F. 193, 194, 
66 C.C.A. 247, 68 L.BR.A, 163; New 
Union Coal Co. y. Walker, 31 8.W.(2d) 
754, 755, 182 Ark. 460). 

*“VYoluntary” ante. 


19. Webster D. [quot Roberts v. 
U. $, 126 B. 897, 902, 64 C.C.A.. 4274 
U. S&S. v. Three Railroad Cars, 28 F. 
Cas.No. 16,513, 1 Abb. 196, 202; Lob- 
del) Car Wheel Co. v. Subjelski, 125 
A. 462, 463, 32 Del. 462; Carroll v. 
/itna Life Ins. Co., 146 8. 788, 789, 
39 GaApp. 78; Wick v. Dunn, 169 P. 
1087, 108%, 66 OkL 316, 4 A.L.R. 107]; 
Webster New Int. D. [quot Bersch v. 
Morris & Co., 189 P. 934, 106 Kan. 890, 
804, 9 A.LLR. 12374]; McManus Vv. 
State, 26 Ala. 285, 291 [quot State v. 
Preston, 34 Wis. 675, 684 (quot Mil- 
waukee Corrugating Co. vy. Winters, 
222 N.W. 251, 254, 197 Wis. 414)]; 
Alden v. Mayfield, 166 P. 282, 383, 33 
CaLApp. 724; Hill v. Hill, 56 So. 941, 
942, 62 Fila. 493, 39 L.R.AN.S. 1117; 
Stewart v. Burlington & M. R. Co., 32 
lowa 561, 563 [quot Claus vy. Chicago, 
Great Western R. Co., 111 N.W. 15, 17, 
1236 lowa 7]; Commonwealth v. Knee- 
land, 20 Pick. (Mass.) 206, 245; Eagle 
Tp. Highway Com’rs v. Ely, 19 N.W. 
940, 54 Mich. 173, 180. See Johnson v. 
State, 61 Ala. 9, 11 [quot Nelson v. 
State, 62 So. 189, 182 Ala. 449, 459; 
Minor v. Coleman, 74 So. 841, 842, 16 
Ala App. 5; People v. Swiggy, 232 P. 
174, 176, 69 Cal.App. 574]; Jones v. 
State, 62 So. 306, 307, 7 Ala.App. 180; 
Mitchell v. Mitchell, 107 So. 630, 631, 
91 Fla. 427; Huff v. Chicago, I. & L. 
R. Co., 56 N.E. 932, 934, 24 Ind. App. 
492, 79 Am.S.R. 274; Simmons Co. v. 
Industrial Commission of Wisconsin, 
248 N.W. 443, 445, 211 Wis. 445 [quot 
Milwaukee Corrugating Co. v. Win- 
ters, 222 N.W. 251, 254, 197 Wis. 414; 
rape Smith, 8 N.W. 870, 52 Wis. 


[a] “Obstinate” compared. 
Mitchell vy. Mitchell, 107 So. 630, 631, 
91 Fla. 427. 

“Obstinate” 46 C.J. p 865. 


20. Webster D. [quot Roberts v. 
U.. S., 126 _F. 89%, 902, 61 CC. A 4o7 
U. S. v. Three Railroad Cars, 28 F. 
Cas.No. 16,513, 1 Abb. 196, 202; Lob- 
dell Car Wheel Co, v. Subielski, 125 A. 
462, 463, 32 Del. 462; Carroll v. Adtna 
Life Ins. Co., 146 S.E. 788, 789, 39 Ga. 
App. 78; Wick v. Gunn, 169 P. 1087, 
1088, 66 Okl. 316, 4 A.L.R. 107]; Web- 
ster New Int. D. [quot Bersch v. Mor- 
ris & Co., 189 P. 934, 106 Kan. 800, 804, 
9 A.L.R. 1374]; MeManus v. State, 36 
Ala. 285, 291 [quot State v. Preston, 34 
Wis. 675, 684 (quot Milwaukee Cor- 
rugating Co. v. Winters, 222 N.W. 251, 
254, 197 Wis. 414)]; Wales v. Miner, 
89 Ind. 118, 128; Stewart v. Burling- 
ton & M. R. Co., 32 lowa 561, 563 [quot 
Claus v. Chicago Great Western R. 
Co.,, 111 “NUW.. 15, 17, 136. Towa, 7c 
Commonwealth v. Kneeland, 20 Pick. 


276 [68 C.J.] 


reckless;71__ refractory ;7? 
with a bad,?® evil,?°® 


(Mass.) 206, 245; Eagle Tp. Highway 
Com’rs v. Ely, 19 N.W. 940, 54 Mich. 
173, 180; Johnson v. Allen, (Ont.) 
15 Can.L.T.Oce.Notes 257. See John- 
son v. State, 61 Ala. 9, 11 [quot Nelson 
v. State, 62 So. 189, 182 Ala. 449, 459; 
Minor v. Coleman, 74 So. 841, 842, 16 
Ala.App. 5; Jones v. State, 62 So. 306, 
307, 7 Ala.App. 180; People v. Swiggy, 
232 P. 174, 176, 69 Cal.App. 574; Sim- 
mons Co. v. Industrial Commission of 
Wisconsin, 248 N.W. 448, 445, 211 Wis. 
445 [quot Milwaukee Corrugating Co. 
v. Winters, 222 N.W. 251, 254, 197 Wis. 
414]; State v. Smith, 8 N.W. 870, 52 
Wis. 134, 137. 


“Perverse” 48 C.J. p 1051. 


21. Heller v. New York, N. H. & 
Taine | COm oD) 1922 19.7 “Walsh sv. 
Ws: mado L615, 618 0 98-C.C. ALL 61s 
Wearivi Wiss., 247. 359, 77 C.C.AL 63%; 
City of Lexington v. Lewis, 10 Bush 
(Ky.) 677, 680; Crosby v. Seaboard 
Air Line R. Co., 61 S.E. 1064, 81 S.C. 
24, 32; Pickett v. Southern R. Co., 48 
S.E. 466, 69 S.C. 445, 452; Proctor v. 
Southern R. Co., 39 S.E. 351, 61 S.C. 
170, 190. See Robinson v. Helena 
Light & Ry. Co., 99 P. 887, 8438, 38 
Mont. 222, 241; Rex v. Entwhistle, 
(N.S.) [1927] 2 Dom.L.R. 558. 


“Reckless” 53 C.J. p 549. 


22. Webster D. [quot Roberts v. 
WSs e269, 902) Clee CyAm e275 
U. S. v. Three Railroad Cars, 28 F.Cas. 
No. 16,513, 1 Abb. 196, 202; Lobdell 
Car Wheel Co. v. Subielski, 125 A. 
462, 463, 32 Del. 462; Wick v. Gunn, 
LE9UPs 1087, 1088, 66 Ok1. 316, 4 A.L.R. 
107]. 


23. Webster D. [quot Roberts v. 
WU. S., 126. FB. 897, 902, 61 C.C.A.. 427; 
U. S. v. Three Railroad Cars, 28 F.Cas. 
No. 16,518, 1 Abb. 196, 202; Lobdell 
Car Wheel Co. v. Subielski, 125 A. 462, 
463, 32 Del. 462; Carroll v. Attna Life 
Ins. Co., 146 S.E. 788, 789, 39 Ga.App. 
78; Wick v. Gunn, 169 P. 1087, 1688, 
66 Okl. 316, 4 A.L.R. 107]; Webster 
New Int. D. [quot Bersch. v. Morris & 
Co., 189 P. 934, 106 Kan. 800, 804, 9 
A.L.R. 1374]; McManus v. State, 36 
Ala. 285, 291 [quot State v. Preston, 
34 Wis. 675, 684 (quot Milwaukee Cor- 
rugating Co. v. Winters, 222 N.W. 251, 
254, 197 Wis. 414)]; Stewart v. Burl- 
ington & M. R. Co., 32 Iowa 561, 563 
[quot Claus v. Chicago, Great West- 
ern R. Co., 111 N.W. 15, 17, 186 Iowa 
7]; Commonwealth v. Kneeland, 20 
Pick. (Mass.) 206, 245; Eagle Tp. 
Highway Com’rs v. Ely, 19 N.W. 940, 
54 Mich. 178, 180. See Huff v. Chi- 
Garo, la &, CR. ‘Co. 756 N.E. 932) 
934, 24 Ind.App. 492, 79 Am.S.R. 274 
(using “stubbornly”) ; Simmons Co. 
v. Industrial Commission of Wiscon- 
sin, 248 N.W. 443, 445, 211 Wis. 445 
[quot Milwaukee Corrugating Co. v. 
Winters, 222 N.W. 251, 254, 197 Wis. 
414] (last two cases using ‘‘stubborn- 
ness”); State v. Smith, 8 N.W. 870, 
52 Wis. 134, 137 (so defining ‘“willful- 
lya)e 

“Stubborn” 60 C.J. p 668. 


24. Conchin v. El Paso & S. W. R. 
Co., 108: P. 260, 13 Ariz. 259, 264, 28 
L.R.A.N.S. 88; Cleveland, C. C. & St. 
De he Conve Cline 101, TltApp.416, 
422; City of Lexington v Lewis, 10 
Bush (Ky.) 677, 680; State v. Brown, 
6 So. 541, 41 La.Ann. 345, 346; Petrow- 
ski v. Philadelphia & R. R. Co., 107 A. 
381, 382, 263 Pa. 531; Collins v. Ros- 
enberg, (Pa.Super.) 161 A. 580, 582. 
See Vessel y. Seaboard Air Line R. 
Corn o7 (So. 7180) 1820 Alas (589) 593); 


Louisville & N. R. Co. v. Calvert, 54’ 


So. 184, 170 Ala. 565, 573. 


—- 


stubborn ;78 
or stubborn?7 
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wanton 374 | 
purpose, an 


{a] “Wanton” compared. — (1) 
“The word ‘wanton’ is, we think, more 
comprehensive than ‘willful’.” Con- 
chin v. El Paso & S. W. R. Co., 108 P. 
260, 13 Ariz. 259, 264, 28 L.R.A.N.S. 88. 
(2) “*Wanton’ is of greater signifi- 
cance than ‘willful,’ and includes it 
in itS meaning.’’ Wharton Cr. L. 
(6th ed) § 376 [quot State v. Brown, 
6 So. 541, 41 La.Ann. 345, 346]. 


“Wanton” 67 C.J. p 318. 


25. Thompson vy. Hays, 11 F.(2d) 
244, 248; McPheeters v. Board of 
Medical Examiners of State of Cali- 
fornia, 284 P. 988, 939, 103 Cal.App. 
297; State v. Meek, 127 N.W. 1023, 
148 Iowa 671, 674, 31 L.R.A‘N.S. 566, 
Ann.Cas.1912C 1075; State v. Clifton, 
67 S.E. 751, 152 N.C. 800, 802, 28 L.R.A. 
N.S. 673; State v. Burlington Drug 
Coy, 78 A. 882, 84 Vit. 243, 253. See 
Matthews v. Park Bros. & Co., 23 A. 
208, 209, 146 Pa. 384 (“it means ae 
that it has a bad purpose . . 
connected with it’). 


[a] Not only “designedly.”— 
“When used in criminal statutes the 
word ‘willful’ means not only design- 
edly, but also with a ‘bad purpose.’ ”’ 
State v. Clifton, 67 S.H. 751, 152 N.C. 
800, 802, 28 L.R.A.N.S. 673. 


26. Minor v. Coleman, 74 So. 841, 
842, 16 Ala.App. 5; Roby v. Newton, 
49 S.BE. 694, 121 Ga. 679, 683, 68 L.R.A. 
601; Hateley v. State, 44 S.E. 852, 118 
Ga. 79, 81; Carroll v. AXtna Life Ins. 
Co., 146 S.E. 788, 789, 39 Ga.App. 78; 
Black v. State, 59 S.E. 823, 3 Ga.App. 
297; State v. Zeigler, 202 N.W. 94, 
199 Iowa 392, 396 [quot State v. Gar- 
retson, 223 N.W. 390, 392, 207 Iowa 
627]; Parker v. Parker, 71 N.W. 421, 
102 Iowa 500, 506 [quot State v. Savre, 
105 N.W. 387, 129 Iowa 122, 130, 113 
Am.S.R. 452, 3 L.R.A.N.S. 455]. 


27. Page v. State, 133 So. 216, 217, 
160 Miss. 300. 


28. State v. Burlington Drug Co., 
78 A. 882, 84 Vt. 243, 253. 


29. Anderson L. D. [quot King v. 
State, 30 S.E. 30, 103 Ga. 2638, 265]; 
Roberts v. U. S., 126 F. 897, 904, 61 C. 


‘C.A. 427 [quot U. S. v. Praeger, 149 


F. 474, 479; O’Barr v. United States, 
105° Pr 988) 37 OKI. Cr. 819) 82)3;, ss eA: 
S.R. 959 (quot Miller v. State, 107 P. 
948, 3 Okl.Cr. 575, 577); Thomas v. 
State, 14 Tex.App. 200, 204 (quot 
Burns v. State, (Tex.Cr.) 61 S.W.(2d) 
512, 513; Townsend v. State, (Tex. 
Cr.) 51 S,W.(2d) 696, 698:\ Day v. 
State, 42 S.W.(2d) 1013, 1015, 118 
Tex.Cr. 244; Caldwell v. State, 115 
S.W. 597, 55 Tex.Cr. 164, 166, 131 Am. 
S.R. 809; Shubert v. State, 16 Tex. 
App. 645, 646; Lane v. State, 16 Tex. 
App. 172, 177)]; State v. Fairbanks, 
39 So. 4438, 444, 115 La. 457 [cit Cyc]; 
Citizens’ State Bank of Okeene vy, 
Cressler, 170 P. 230, 238, 69 Okl. 68; 
State v. Alcorn, 14 S.W. 663, 78 Tex. 
887, 393; Hardin v. State, (Tex.Cr.) 
61 S.W.(2d) 1002, 1003; Glazener v. 
State, 36 S.W.(2d) 752, 7538, 117 Tex. 
Cr. 605; West v. State, 9 S.W.(2d) 
737, 7388, 110 Tex.Cr. 544; Gostick v. 
State, 8 S.W.(2d) 167, 168, 110 Tex. 
Cr 2820 CEs vy, State, 291 S.W. 914, 
106 Tex.Cr. 256; Mercardo vy. State, 
218 S.W. 491, 493, 86 Tex.Cr. 559, 8 A! 
Rn Lee La Howard v. State, 216 S. 
W. 168, 169, 86 Tex.Cr. 288; Johnson 
v. State, 167 S.W. 7338, 741, 74 Tex.Cr. 
Ls Key v. State, 161 S.w. 121, 123, 
71 Tex.Cr. 642, L.R.A.19168 492; "Hen- 
derson v. State, 111 S.W. 736, 53 Tex. 
Gr, bas, b245 Smyth Ne State, 103 S. 
W. 899, 51 Tex.Cr. 408, 415; Corneli- 
son v. State, 49 S.W. 384, 385, 40 Tex. 


evil design,?® or intent,?® 
of the rights of others,?® or legal?? 


a reckless disregard 
malice ;*? 


Cr. 159, 161; Dodson v. State, (Tex. 
Cr.) 49 S.W. 78, 79; Holmes v. State, 
45 S.W. 487, 39) Tex.Cr. 231, 232, %3 
Am.S.R. 921; Ferguson v. State, 35 
S.W. 369, 36 Tex.Cr. 60, 62; Moore v. 
State, 11 S.W. 457, 27 Tex.App. 439, 
440; Bowers v. State, 7 S.W. 247, 24 
Tex.App. 542, 549, 5 Am.S.R. 901 [quot 
High v. State, 10 S.W. 238, 26 Tex. 
App. 545, 572, 8 Am.S.R. 488]; Steber 
v. State, 4 S.W. 880, 23 Tex.App. 176, 
178 [quot Windom v. State, 119 S.W. 
309, 56 Tex.Cr. 198]; Baker v. State, 
17 S.W. 144, 21 Tex:App: 264-2675 
Rose v. State, 19 Tex.App. 470, 471; 
Lloyd v. State, 19 Tex.App. 321, 322; 
Trice v. State, 17 Tex.App. 43, 46. See 
Humbird Cheese Co. v. Fristad, 242 
N.W. 158, 161, 208 Wis. 283; State v. 
Pee Coe, 124 N.W. 1067, 142 Wis. 72, 


30. Proctor v. Southern R. Co., 39 
S.B. 351, 61 S.C. 170, 190 [quot Pickett 
vy. Southern R. Co., 48 S.E. 466, 69 S. 
C. 445, 452]; Finney v. State, 15 S.W. 
175, 29 Tex.App. 184, 185. 


“Disregard” 18 C.J. p 1283. 


31. Anderson L. D. [quot King v. 
State, 30 S.BE. 30, 103 Ga. 263, 265]; 
Thomas v. State, 14 Tex.App. 200, 
204 [quot Roberts v. U. S., 126 F. 897, 
904, 61 C.C.A. 427 (quot U. S. v. Prae- 
ger, 149 F. 474, 479; O’Barr v. U. S., 
105 P. 988, 3 Okl.Cr. 319, 323, 139 Am. 
S.R. 959 [quot Miller v. State, 107 P. 
948, 3 OkKICre 575, 577))5 Burns ive 
State, (Tex.Cr.) 61° S.W.(2d) 512, 
513; Townsend v. State, (Tex.Cr.) 51 
S.W.(2d) 696, 698; Day v. State, 42 
S.W.(2d) 1013, 1015, 118 Tex.Cr. 244; 
Caldwell v. State, 115 S.W. 597, 55 
Tex.Cr: £64, 1665 (13 eAmeS sR 800s 
Ferguson v. State, 35 S.W. 369, 36 
Tex.Cr. 60, 62; Shubert v. State, 16 
Tex.App. 645, 646; Lane y. State, 16 
Tex.App. 172, 178]; Hill v. State, 291 
S.W. 914, 106 Tex.Cr. 255; Johnson v. 
State” 167 Siw 733) 741) 74 Pex erm 
179; Key. v. State; 161-S:W,, 12101239 
71 Tex.Cr. 642, L.R.A.1916E 492; Hen- 
derson v. State, 111 S.W. 736, 53 Tex. 
Cr. 533, 534; Smyth v. State, 103 S.W. 
899, 51 Tex.Cr. 408, 415; Cornelison 
v. State, 49 S.W. 384, 40 Tex.Cr. 159, 
161; Dodson v. State, (Tex.Cr.) 49 S. 
W. 78, 79; Moore v. State, 11 S.W. 
457, 27 Tex. App. 439, 440; Bowers v. 
State, 7 S.W. 247, 24 Tex. App. 542, 549, 
5 Am.S.R. 901 [quot High v. State, 10 
S.W. 238, 26 Tex.App. 545, 572, 8 Am. 
S.R. 488]; Steber v. State, 4 S. Ww. 880, 
23 Tex.App. 176, 178 [quot Windom 
v. State, 119 S.w. 309, 56 Tex.Cr. 198]; 
Baker v. State, 17 S.w. 144, 21 Tex. 
App. 264, 267; "Rose Vv. State, 19 Tex. 
App. 470, 471; Loyd v. State, 19 Tex. 
App. 321, 322; Trice v. State, 17 Tex. 
App. 438, 46. "See State v. Grassle, 74 
Mo. App. 318, 816 (“implies legal mal- 
ice’’); Cunningham v. Bucklin, 8 Cow. 
(N.Y.) 178, 185, 18 Am.D. 4382; State 
Y McAloon, 124 N.W. 1067, 142 Wis. 


“egal malice” see Malice § 8. 


32. People v. Jones, 89 N.E. 752, 
241 Ti. 482, 494,16 Ann. ‘Cas, 332; Gos- 
tick v. State, 8 S.W.(2d) 167, 168, 110 
Tex.Cr. 282; Mercardo v. State, 218 
S.W. 491, 492, 86 Tex.Cr. 559, 8 A.L.R. 
1312 [quot Hardin v. State, (Tex.Cr.) 
61 S.W.(2d) 1002, 10038; Glazener v. 
State, 36 S.W. (2a) 752, 753, 117 Tex, 
Cr: 605; West v. State, 9 S.W.(2d) 
WSs (OS; el LO Dex Cr 544; Gostick v. 
State, 8 S.W.(2d) 167, 168, 110 Tex. 


Cr. 282]. See also Husband and Wife 
Pecos seq.; Parent and Child §§ 


“Malice” 38 C.J. p 344. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


without authority and careless whether we have 
without excuse or justifica- 
tion,** grounds justifying the act,?> ‘just cause or 
excuse,°° just (lawful) cause,*’. justifiable,?® or law- 
ful,*® excuse, or legal justification,*® or legal,*! or 
eround for believing the act to be 
lawful,** without yielding to reason;4* with some 
element of turpitude,*® or the intention designed- 
ly and purposely to cause injury.*® 
been said that the term has not always this mean- 


the right or not;** 


reasonable, *? 


33. Parker v. Parker, 71 N.W. 421, 
102 Iowa 500, 506 [quot State v. Savre, 
105 N.W. 387, 129 Iowa 122, 130, 113 
Am.S.R. 452, 3 L,R.A.N.S. 455]; State 
v. Whitener, 93 N.C. 590, 592 [quot 
West v. West, 153 S.E. 600, 602, 199 
N.C. 12; Brittain v. Southern R. Co., 
83 S.E. 702, 703, 167 N.C. 642; State 
v. Morgan, 48 S.E. 670, 136 N.C. 628, 


631] (substituting “he has” for ‘we 
have’’). 
34. State v. Johnson, 139 S.E. 697, 


698, 194 N.C. 378. See Smith v. Wil- 
cox, 47 Vt. 537, 546. 


“Justification” 35 C.J. p 896. 


35. Henderson v. State, 111 S.W. 
736, 53 Tex.Cr. 533, 534. 


36. North Adams Beef & Produce 
Co. v. Cantor, 156 A. 879, 880, 103 Vt. 
514;. Partridge v. Cole, 119 A. 398, 
400, 96 Vt. 281, 32 A.L.R. 854; Well- 
man v. Mead, 107 A. 396, 93 Vt. 322, 
Aa See In re Cote, 106 A. 519, 93 Vt. 
Os 5. 


37. St. John v. State, 113 So. 321, 
823, 22 Ala.App. 115; State v. John« 
ees 139 S.E. 697, 698, 194 N.C. 378. 


38. Page v. State, 133 So. 216, 217, 
160 Miss. 300. 


“Justifiable” 35°C.J. p 896. 


39. Harrison v. State, 87 Ala. 154, 
156 [quot Kansas City, M. & B. R. Co. 
v. Crocker, 11 So. 262, 95 Ala. 412, 433; 
Minor v. Coleman, 74 So. 841, 842, 16 
Ala.App. 5]. But see Dickensheet v. 
Chouteau Mining Co., 202 S.W. 624, 
627, 200 Mo.App. 150 (where this defi- 
nition is criticized in an instruction 
authorizing awarding punitive dam- 
ages). 

40. Roberts v. U. S., 126 F. 897, 
904, 61 C.C.A. 427; People v. Jones, 
89 N.B. 752, 241 Ill. 482, 494, 16 Ann. 
Cas. 332; Key v. State, 161 S.W. 121, 
123, 71 Tex.Cr. 642, L.R.A.1916BH 492; 
Ferguson v. State, 35 S.W. 369, 36 
Tex.Cr. 60, 62; Moore v. State, 11 S. 
W. 457, 27 Tex.App. 439, 440; Bowers 

State, 7 S.W. 247, 24 Tex.App. 542, 
549, 5 Am.S.R. 901 [quot High v. 
State, 10 S.W. 238, 26 Tex.App. 545, 
SW 8 Am.S.R. 488]. 


41. Steber v. State, 4 S.W. 880, 23 
Tex.App. 176, 178 [quot Windom v. 
State, 119 S.W. 309, 56 Tex.Cr. 198]. 


42. Thomas v. State, 14 Tex.App. 
200, 204 [quot Roberts v. U. S., 126 F. 
897, 904, 61 C.C.A. 427 (quot U. S. v. 
Praeger, 149 F. 474, 479; O’Barr v. 
WES 0G rs 983; 3 Okl.Cr. 319, $23, 139 
Am. g. R.. 959 [quot Miller v. State, 107 
P. 948, 3 Okl.Cr. 575, 577]); State v. 
Alcorn, 14 S.W. 663, 78 Tex. 387, 393; 
Burns v. State, (Tex. Cr) 62 S.W. (2a) 
512, 513; Townsend vy. State, (Tex. 
Cr.) 51 S.W. (2d) 696, 698; Caldwell 
v. State, 115 S.W. 597, 55 Tex.Cr. 164, 
166, 131 Am.S.R. 809; Ferguson v. 
State, 35 S.W. 369, 36 "Tex.Cr. 60, 62; 
Shubert v. State, 16 Tex.App. 645, 
646; Lane v. State, 16 Tex.App. 172, 
178]; Hill v. State, 291 S.W. 914, 915, 
106 Tex.Cr. 255; Key v. State, 161 Ss: 
Warwicd, Lae, 71 Tex.Cr. 642, L.R.A. 
1916E 492: Henderson v. State, TS; 
W. 736, 53 Tex.Cr. 533, 534; Smyth 
Vv. Staté, 103 S.W. 899, 51 Tex.Cr, 408, 
415; Cornelison v. State, 49 S.W. 384, 
40 Tex.Cr. 159, 161; Dodson v. State, 
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But it has also 


such as 


(Tex.Cr.) 49 S.W. 78, 79; Holmes v. 
State, 45 S.W. 487, 39 Tex.Cr. 231, 73 
Am.S.R. 921; Bland v. State, (Tex. 
Civ. App:.)) 938 S.iW.. (252,254; FWin- 
ney v. State, 15 S.W. 175, 29 Tex.App. 
184, 185; Moore v. State, 11 S.W. 
457, 27 Tex.App. 439, 440; Bowers v. 
State, 7 S.W. 247, 24 Tex.App. 542, 549, 
5 Am.S.R. 901; Baker v. State, 17 S. 


W. 144, 21 Tex.App. 264, 267; Rose v. 
State, 19 Tex.App. 470, 471; Loyd v. 
State, 19 Tex.App. 321, 322; Trice v. 


State, 17 Tex.App. 43, 46. 


43. Anderson L. D. [quot King v. 
State, 30 S.H. 30, 103 Ga. 268, 265]; 
Minor v. Coleman, 74 So. 841, 842, 16 
Ala.App. 5; Roby v. Newton, 49 S.E. 
694, 121 Ga. 679, 683, 68 L.R.A. 601; 
Hateley v. State, 44 S.E. 852, 118 Ga. 
79, 81; Carroll v. Attna Life Ins. Co., 
146 S.BE. 788, 789, 39 Ga.App. 78; 
Black v. State, 59 S.E. 823, 3 Ga.App. 
297. See Moore v. State, 11 S.W. 457, 
27 Tex.App. 439, 440 (substituting 
“such failure, neglect or refusal’ for 
“the act’). 

[a] Similarly expressed.—‘It is 
universally held that the word ‘will- 
ful,’ when used in a penal statute, 
means with evil intent or without rea- 
sonable ground to believe the act 
lawful.” U.S. v. Praeger, 149 F. 474, 
478 [quot State v. Alcorn, 14 S.W. 664, 
78 Tex. 393]. 


44. Webster D. [quot Roberts v. 
Wie S25. 2265 897, Oa Gl aCle A. - 427 
U. S. v. Three Railroad Cars, 28 F. 
Cas.No. 16,513, 1 Abb. 196, 202; Lob- 
dell Car Wheel Co. v. Subielski, 125 A. 
462, 468, 32 Del. 462; Carroll v. Atna 
Life Ins. Co., 146 S.B. 788, 789, 39 Ga. 
App. 78]; Webster New Int. D. [quot 
Bersch v. Morris & Co., 189 P. 934, 
106 Kan. 800, 804, 9 A.L.R. 1374]; 
Martin v. State, 25 So. 255, 119 Ala. 
1, 5; Hawes v. State, 7 So. 302, 88 
Ala. 37, 44 [quot Minor v. Coleman, 
74 So. 841, 842, 16 Ala.App. 5]; Mitch- 
ell v. State, 60 Ala. 26, 28; McManus 
v. State, 36 Ala. 285, 291 [quot State 
v. Preston, 34 Wis. 675, 684 (quot 
Milwaukee Corrugating Co. v. Win- 
hers 9222 9 NG Wea-weaike 4, 9-7 Was: 
414)]; Commonwealth v. Kneeland, 
20 Pick. (Mass.) 206, 245; Humbird 
Cheese Co. v. Fristad, 242 N.W. 158, 
ae 208 Wis. 283. See also Homicide 

45. Thompson v. Hays, 11 F.(2d) 
244, 248. See State v. Wilson, 196 P. 
758, 762, 108 Kan. 641, 651 (“it im- 
plies moral turpitude’’). 


“Turpitude” 65 C.J. p 1182. 

46. McPheeters v. Board of Medi- 
cal Examiners of State of California, 
284 P. 938, 939, 103 Cal.App. 297. 

47. See cases infra notes 48, 49. 


48. American Surety Co. v. Sulli- 
van, 7 F.(2d) 605, 606. 


49. State v. Martin, 61 So. 491, 
180 Ala. 458, 465; Commonwealth v. 
Kneeland, 20 Pick. (Mass.) 206, 245; 
Wilson v. Manes, 28 Ont. 419, 433. 


50. American Surety Co. v. Sulli- 
van, 7 F.(2d) 605, 606. 

51. American Surety Co. of New 
York v. Sullivan, 7 F.(2d) 605, 606. 
See Hewitt v. Newburger, 36 N.E. 593, 
141 N.Y. 538, 542. 
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ing,*7 even in criminal statutes,*® or in definition of 
criminal offenses ;*° 
than that a person charged with a duty knows what 
he is doing;°® and not that he must suppose he is 
breaking the law.° 


[§ 5] D. Other Terms Distinguished. Keeping 
in mind the respective senses in which the term may 
be used or employed,°? “willfully” has been compar- 
ed with and distinguished from various other terms, 
“accidental,” 


sometimes meaning no more 


or “involuntary,”>* “aeci- 


52. See supra §§ 1-4. 
53. U. S. v. Praeger, 149 F. 474, 
479; Roberts v. U. S., 126 F. 897,904, 


GL GiG: Ay 437 s)5 Ue2S. vs Boye. 45cm. 
851, 855; State v. Abram, 10 Ala. 928, 
930; Minor v. Coleman, 74 So. 841, 843, 
16 Ala.App. 5 [quot Cyc]; Chandler 
v.- Kendrick, (Fla.) 146 So. 551, 552; 
King v. State, 30 S.E. 30, 103 Ga. 263, 
265; Archbold v. Huntington, 201 P. 
1041, 1048, 34 Idaho 558; State v. 
Windahl, 64 N.W. 420, 95 Iowa 470, 

473; Leicester v. Hoadley, TT Pes rss 

66 Kan. 172, 174, 9 Am.Bankr. 318, 65 
L.R.A. 5235 State v. Mathews, 21 P. 

(2d) 408, 411, 137 Kan. 546; Sanders 
v. Commonwealth, (Ky.) 60 S.W.(2da) 
586, 590; Wood vy. Commonwealth, 

(Ky.) 56 S.W.(2d) 556, 560; Woodall 
v. Commonwealth, 50 S.W.(2d) 939, 
942, 244 Ky. 320; Lunce v. Common- 
wealth, 22 S.W.(2d) 627, 628, 232 Ky. 
211; Garrett v. Commonwealth, 285 S. 
W. 203, 215 Ky. 484, 487; Saylor v. 
Commonwealth, 276 S.W. 841, 843, 
210 Ky. 796; Gambrell v. Common- 
wealth, 113 S.W. 476, 130 Ky. 5138, 525; 
Ball v. Commonwealth, 101 S.W. 956, 
125 Ky. 601, 612; Hill v. Common- 
wealth, (Ky.) 91 S.W. 1123, 1124; 
Clark v. Commonwealth, 63 S.W. 740, 
WY Ky. 4437 465," 245 Ky Ee 1029. 
Combs v. Commonwealth, 112 S.W 

658, 660, 33 Ky.L. 1058; Louisville & 
N. R. Co. v. Commonwealth, 112 S.W. 
573, 33 Ky.L. 991; Strutton v. Com- 
monwealth, 62 S.W. 875, 23 Ky.L. 307; 

Commonwealth v. Williams, 110 Mass. 

401, 403; State v. Stein, 51 N.W. 474, 

48 Minn. 466, 470; State Vv. Hottman, 
94 S.W. 237, 196 Mo. 110, 119; State’ 
v. Brown, 79 S.W. 1111, 181 Mo. 192, 


202; State v. Harper, 51 S.W. 89, 149 
Mo. 514, 520; State v. Williams, 42 
S.W. 720, 141 Mo. 316, 319;~State v. 
Lewis, 69 Mo. 92, 93; State v. Brad- 
ley, 31 Mo.App. 308, 320;- State v. 
Clark, 29 N.J.Law 96, 98; Anderson 


Ve How, 22 N.E. 695, 116 N.Y. 336, 342; 
People v. Malone, 141 N.Y.S. 149, 156 
App.Div. 10, 12; State v. Shipman, 
163 S.E. 657, 669, 202 N.C. 518; In re 
Pierce, 79 S.B. 507, 163 N.C. 247, 248; 
Matthews v. Park Bros. & Co., 23 A. 
208, 209, 146 Pa. 384; Indemnity Ins. 
Co.’ of North America v. Scott, (Tex. 
Civ.App.) 278 S.W. 347, 349; Caldwell 
v. State, 115 S.W. 597, 55 Tex.Cr. 164, 
166, 131 Am.S.R. 809; Lane v. State, 
16 Tex.App. 172, 178; Thomas v. 
State, 14 Tex.App. 200, 204; Ricken- 
berg v. State, 198 P. 767, 768, 58 Utah 
270; Wood v. Weaver, 92 S.E. 1001, 
121 Va. 250, 261; Milwaukee Corru- 
gating Co. v. Winters, 222 N.W. 251, 
254, 197 Wis. 414 [quot Cyc]; State 
Vv. Preston, 34 Wis. 675, 684; In re 
City Equitable Fire Insurance f Ba cs 
[1925] Ch. 407, 484; In re Mayor of 
London and Tubbs’ Contract, [1894] 
2 Ch. 524, 538; Lewis v. Great West- 
ern R. Co., 3 Q.B.D. 195, 206; Wilson 
v. Manes, 28 Ont. Guo abce 


“In common parlance, ‘willful’ is 
used in the sense of ‘intentional’ as 
distinguished from ‘accidental’ or ‘in- 
voluntary’.” State v. Clark, 29 N.J. 
Law 96, 98 [quot Wilson vy. Manes, 
28 Ont. 419, 433]. 


“Accidental” 1 C.J. p 396. 
“Involuntary” 33 C.J. p 812. 
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dent®* or absence of intention or design,”®® “arbitra- 
ry,’°> “by inadvertence or mistake,”°? 
casualty,’>® “careless, 
“indifferent,”®* “in 
good faith,”®> “intentional,”°® “knowingly and pur- 
“reckless,”®® 


6 


mistake,’’>§ 


“heedless,”°2 “inadvertent,’’® 


posely,”°* “negligent,’®® 


54. Clifford v. State, 37 A. 1101, 
1102, 60 N.J.Law 287. 

[a] “Accident” distinguished.— 
Barrys Chicaso; st. Wu. oa PR CO Bt 
N.E. 814, 815, 10 Ind.App. 483; Chica- 
£0, St, li. & P.-R. Co. v. Nash, 27 N.E. 
564, 565, 1 Ind.App. 298; Common- 
Nea v. Perrier, 3 Phila. (Pa.) 229, 


“Accident” 1 C.J. p 390. 

55. State v. Equitable Loan & In- 
vestment Co., 41 S.W. 916, 142 Mo. 
32, 33. 

[a] “Absence of intention or de- 
sign” distingnuished.—Barr v. Chica- 
SOM Stee amin, nO. Silt INee ola, 
815, 10 Ind.App. 433; Chicago, St. L. 
& P. R. Co. v. Nash, 27 N.E. 564, 565, 
1 ind. App. 293; Commonwealth Vs 
Perrier, 3 Phila. (Pa.) 229, 232. 

56. Day v. State, 42 S.W.(2d) 1013, 
1015, 118 Tex.Cr. 244. 

“Arbitrary” 4 C.J. p 1476. 


57. People v. Malone, 141 N.Y.S. 
149, 156 App.Div. 10, 12; People v. 
Bates, 29 N.Y.S. 894, 896, 79 Hun 584, 
9 N.Y.Cr. 234; Commonwealth v. Cor- 
nish, 6 Binn. (Pa.) 249, 251; Wood v. 
Weaver, 92 S.E. 1001, 121 Va. 250, 261. 


[a] “Inadvertence” distinguished. 
—Barr v. Chicago, St. L. & P. R. Co., 
37 N.E. 814, 815, 10 Ind.App. 433; 
Chicago, St. L. i 
27 N.E. 564, 565, ‘4 Ind. App. 
Commonwealth vy. Perrier, 3) Phila, 
(Pa.) 229, 232. 


“Inadvertence” 31 C.J. p 370. 
“Mistake” 40 C.J. p 1226. 


5S. States vay bloor, 52 PP. 6115.20 
Mont. 574, 583. See Commonwealth v. 
Cornish, 6 Binn. (Pa.) 249, 251. 


Pee DOC littonduav. so tale, io lpeAs) LOW, 
1102, 60 N.J.Law 287. 


“Casualty” 11 C.J. p 29. 


60. Horn vy. Southern R. Co., 58 S. 
Hn D635. 19) S.C. 6%, Ta. 


“Careless” 9 C.J. p 1291. 


61. Danville Light, Power & Trac- 
tion Co. v. Commonwealth, 230 S.W. 
38, 39, 191 Ky. 270; United Fuel Gas 
Co. v. Commonwealth, 188 S.W. 660, 
662, 171 Ky. 525; Nashville, C. & St. 
iz; R Cova. Commonwealth, 169 S.W. 
511, 160 Ky 50, 54; Louisville & F, 
Ferry Co. v. Commonwealth, 47 S.W. 
Side L104 Ky. 726, 736,20 Kyl. 927 
Tracy v. Commonwealth, 76 S.W. 134° 
PSD 0 Leyla OOO. 


[a] In relation to defaults.—In 
discussing whether or not a default 
or neglect was “willful,’’ the court 
said: “If the neglect or default 
did not at all arise from the pressure 
of external circumstances over which 
they could have no control, I appre- 
hend that the neglect or default was 
WihttiitnmeMitoOtte ve, Durner,) td. Sim, 
477, 485, 60 Reprint 185. 

“Coercion” 11 C.J. p 945. 

62. See St. John v. State, 113 So. 
321, 323, 22 Ala.App. 115 (“contradis- 
tinguished to heedlessness’’). 

“loedless” 29 C.J. p 286. 

63. New Union Coal Co. v. Walker, 
31 S.W.(2d) 7538, 755, 182 Ark. 460. 
See People v. Bates, 29 N.Y.S. 894, 
896, 79 Hun 584, 9 N.Y.Cr. 234 (“done 
by inadvertence’). 

“Inadvertent” 31 C.J. p 370. 
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WILLFUL 


\ 


“bona fide 


coereion,’’>* 
licious,’’*° 


“wanton.?79 


“thought- [§ 


64. See St. John vy. State, 113 So. 
321, 323, 22 Ala.App. 115 (‘“‘contradis- 
tinguished to . . . indifference’’). 

“Endifferent” 31 C.J. p 884. 


65. State v. Shevlin-Carpenter Co., 
113 N.W. 634, 102 Minn. 470, 478, 479; 
State v. Smith, 8 N.W. 870, 52 Wis. 
134, 137. 


“Good faith” see Good § 9. 


66. People v. Baylinson, 206 N.Y.S. 
804, 211 App.Div. 40, 44; People v. 
Martinitis, 153 N.Y.S. 791, 792, 168 
App.Div. 446. 


“Intentional” 33 C.J. p 170. 


67. State v. Shevlin-Carpenter Co., 
113 N.W. 634, 102 Minn. 470, 478. 


[a] In relation to trespass.— 
Where in a civil action by the state 
to recover treble damages for the cut- 
ting of timber from state lands, aft- 
er a permit so to do had expired and 
could not lawfully be renewed, the 
trial court held the defendant’s tres- 
pass willful, the Supreme Court in re- 
jecting- this holding, /said: . . . 
“ willful,’ in the present case, is not 
determined by the mere fact that ap- 
pellant knowingly and purposely en- 
tered upon the land in question and 
cut and removed the state’s timber 
therefrom. Of course, its action in 
that respect was the result of a fixed 
purpose so to do. To determine what 
is meant by ‘willful,’ we must ascer- 
tain the purpose with which the act 
was performed. Did appellant intend 
to commit a wrong against the state 
and appropriate the timber without 

regard to the rights of the state? 

. The finding of the trial court 
that appellant was guilty of the will- 
ful trespass is not sustained by the 
evidence. On the contrary, the rec- 
ord conclusively shows that appel- 
lant had reasonable ground for be- 
lieving authority had been granted, 
and honestly acted on such belief.’’ 
State v. Shevlin-Carpenter Co., 113 N. 
W. 634, 102 Minn. 470, 478, 479. 

“Knowingly” 35 C.J. p 918. 

“Purposely” 51 C.J. p 104. 

68. Bindbeutel v. Street R. Co., 
43 Mo.App. 468, 471; Talbert v. 
Charleston & W. C. R. Co., 55 S.E. 138, 
75 S.C. 136, 140; Bohlen-Huse Coal & 
Ice Co. v. McDaniel, 257 S.W. 848, 850, 
148 Tenn. 628. 


[a] As applied to conduct causing 
injury. —‘The words ‘willful’ and 
‘negligent,’ used in conjunction have 
not always been employed with strict 
regard for accuracy of expression. 
To say that an injury resulted from 
the negligent and wiliful conduct of 
another is to affirm that the same act 
is the result of two exactly opposite 
mental conditions. It is to affirm in 
one breath that an act was. done 
through inattention,—thoughtlessly, 
heedlessly—and at the same time 
purposely and by design.’’ Louis- 
VillesIN: An SiGe WR CO We ayaa a 
N.E. 807, 107 Ind. 51, 53 [quot Payne 
v. Vance, 133 N.E. 85, 89, 103 Ohio St. 
59]. 

“Negligent” 45 C.J. p 1378. 

69. Kansas City, M. & B. R. Co. 
v. Crocker, 11 So. 262, 95 Ala. 412, 433; 
Johnson v. State, 9 So. 539, 92 Ala. 82, 
84; Harrison v. State, 37 Ala. 154, 
156; Dull v. Cleveland, C., C. & St. L. 
Rs Cos, O2UN. Be O13, 105; or Ind. App. 


6] E. Phrases. 


less,”?° “through surprise or confusion,”"! “through 
surprise or inadvertency, 
“voluntary,”74 and, also, from “deliberate,”*> “ma- 
“nremeditated,’** 


YT2 


‘“anavoidably,”*3 and 


“gnlawful,”’"§ and 


Among the phrases in which 


571; Phillips v. State, 181 P. 718, 75 
Okl. 46, 47. 

[a] ‘Reckless’ necessarily 
“willful.”——“Conduct may be . 
even reckless, yet not necessarily 
willful.” State v. Meek, 127 N.W. 
1023, 148 Iowa 671, 674, 31 L.R.A.N.S. 
566, Ann.Cas.1912C 1075. 


“Reckless” 53 C.J. p 549. 


70. State v. Meek, 127 N.W. 1023, 
148 Iowa 671, 674, 31 L.R.A.N.S. 566, 
Ann.Cas.1912C 1075; Commonwealth 
v. Williams, 110 Mass. 401, 403 [quot 
Anderson v. How, 22 N.E. 695, 116 N. 
Y. 336, 342]; Phillips v. State, 181 P. 
was; 75 Okl. 46 5p Ale 


71. State af Bloor, 
Mont. 574, 583. 


“Confusion” 12 C.J. p 489. 
“Surprise” 60 C.J. p 1182. 


72. Commonwealth y. Cornish, 6 
Binn. (Pa.) 249, 251. 


“Inadvertency” 31 C.J. p 370. 


73.—In re Pierce, 79 S:B. 507, 163 
N.G. 247, 248. 


“Unavoidably” 65 C.J. p 1198. 


74. ‘Roberts: v. U. S.,, 126° F] 89a- 
903, 61 C.C.A. 427; McManus v. State, 
86 Ala. 285, 291; State v. Meek, 127 
N.W. 1023, 148 Iowa 671, 674, 31 L.R. 
A.N.LS. 566, Arin.Cas.1912C 1075; 
Parker v. Parker, 71 N.W. 421, 102 
Iowa 500, 505; Gambrell v. Common- 
wealth, 113 S.W. 476, 130 Ky. 513, 
525; Phillips v. State, 181 P. 713, 75 
Okl. 46, 47; Derden v. State, 120 S.W. 
485, 488, 56 Tex.Cr. 396; Milwaukee 
Corrugating Co. v. Winters, 222 N.W. 
251, 254, 197 Wis. 414; State v. Pres- 
ton, 34 Wis. 675, 684 


75. Nunn vy. Drichors 
89, 90, 285 Mich. 383. 


“Deliberate” 18 C.J. p 473. 


76. Williams v. State, 109 So. 805, 
806, 92 Fla. 648; People v. Jones, 89 
N.E. 752, 756, 241 Ill. 482, 495, 16 Ann. 
Cas. 332; State Va Willing, 105 N.W. 
355, 129 ‘Iowa 72, 73; State v. Light- 
foot, 78 N.W. 41, 107 Iowa 344, 348; 
Anderson v. How, 22 N.E. 695, 116 N. 
Y. 336, 342; State v. Alexander, 48 
S:Cabs 47, 253. See Continental Nat. 
Bank v. Commonwealth Nat. Bank, 50 
N.Y. 575, 583 (‘‘malo animo’’); Kav- 
anaugh v. McIntyre, 112 N.Y.S. 987, 
991, 128 App.Div. 722 (‘malice’); In 
re Mallon’s Hstate, 97 N.Y.S. 23, 25, 


not 


52 PB. *611, 20 


209 N.W. 


110 App. Div. 61 (does not imply ‘ ‘malo. 


animo’’). 
“Malicious” 38 C.J. p 352. 


77. Landreth y. State, 171 N.E. 
192,196, 201 Ind. 691) 72 A.L:R. Soaks 


“Promeditated” 49 C.J. p 1326 text 
and notes 45-60. 


78. Anderson v. How, 22 N.E. 695, 


TLC ONNe (O86, B4 a5 Stateline Morgan, 
48 S.E. 670, 136 N.C. 628, 630; State 
Vv. Whitener, 93 N.C. 590, 592; State 


v. Alexander, 48 S.C.L: 247, 253; Jones 


v. State, 9 Tex.App. 178, 179; 


Spe 
va pheuehnessy, 8 Can. cr. Cas. 


“Unlawful” 66 C.J. p 33. 


79. Louisville & N. R. Co. v. Cal- 


vert, 54 So. 184, 
Lafayette & I. R. 


186, 17% Ala. 565; 
Co. v. Huffman, 28 


Ind. 287, 290, 92 Am.D. 318; Hender-. 
Ae NAS 2 111 S.W. 736, 53 Tex.Cr. 


[a] Basis of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


136, 


distinction.—(1). 


“willfully” has been used in one of its senses are: 
“Accidental or willful,”’’® “any willful act or omis- 
sion,”®+ “arbitrary or willful action,”’’? “both mali- 
cious and willful,”®* “by the willful act of a third 
person,”’S* “grossly negligent, or willful, or fraud- 
ulent,”S® “antentional and willful trespass,”’*® “prima 
facie willful and premeditated,’’®* “reckless, will- 
ful or intentional taking of ore,”’’ “refusal or will- 
ful failure,”’® “serious and willful misconduct,’ 


WILLFUL 


sion,”® “willful 


“onlawful and willful,’®t “unlawful, willful, and 


“The distinction between the mental 
attitudes which respectively charac- 
terize wanton negligence and willful 
injury has been often discussed and 
clearly stated in the reported deci- 
Sions s.iOl.s, thiss’ court.12".25." Che 
terms ‘wanton’ and ‘willful’ relate 
primarily to the resulting injury, 
rather than to the mere act or omis- 
sion which proximately produces that 
injury, for, considered without refer- 
ence to known probable or inevita- 
ble injury resulting, aven the con- 
scious or intentional omission of any 
preeautionary duty is no more than 
Simple negligence.” Vessel v. Sea- 
board Air Line R. Co., 62 So. 180, 182 
Ala. 589, 593. (2) In discussing ‘“will- 
ful or wanton acts” which cause‘ in- 
jury, the court said: “In this sense 
willful means intentional, while wan- 
ton signifies reckless disregard of 
rights of others.” Cover v. Hershey 
Transit Co., 139 A. 266, 268, 290 Pa. 


Liye 

“Wanton” 67 C.J. p 318. 

80. Parsons vy. Smilie, 32 P. 702, 97 
Call 647, 655. 

Si. U. S. v. One Silk Rug, 158 F. 
974, 976. 

82. Day v. State, 42 S.W.(2d) 1013, 
Ada Its PexiCr. 244. 


83. Swain v. State, 107 S.E. 40, 151 
Ces, Sid SWF 
84. Pinkerton Nat. Detective 


Agency v. Walker, 117 S.B. 281, 283, 
30 Ga.App. 91. 

85. Parsons v. Smilie, 32 P. 702, 97 
Cal. 647, 655; Taylor v. U. S. Fidelity, 
nei Co., 260 P. 898, 901, 86 Cal.App. 
vo . 

86. Resurrection Gold Min. Co. v. 
Fortune Gold Min. Co., 129 F. 668, 680, 
64 C.C.A. 180. ; 


87. Landreth v. State, 171 N.E. 
192, 196; 201 Ind. 691, 72 A.l.R. 891. 


88. Resurrection Gold Min. Co. v. 
Fortune Gold Min. Co., 129 F. 668, 679, 
64 C.C.A. 180. 

89. County Canvassing Board of 
Primary Elections of Hillsborough 
County v. Lester, 118 So. 201, 203, 96 
a 484 (‘mere failure” distinguish- 
ed). 

90. Clemens Horst Co. yv. Indus- 
trial Acc. Commission of California, 
193 P. 105, 108, 184 Cal. 180, 16 A.L.R. 
611; Summers v. Industrial Accident 
Commission, (Cal.App.) 20 P.(2d) 
. 762; Haskell & Barker Car Co. v. Kay, 
119 N.E. 811, 814, 69 Ind.App. 545; 
Thorn. v. Edgar Zine Co., 186 PB. 972, 
106e Kan. 73; 74; Park Utah Mining 
Co. v. Industrial Commission, 220 P. 
389, 390, 62 Utah 421. 


{a] “Involving conduct of ai quasi 
criminal nature.”—In re Burns, 105 
N.E. 601, 602, 218 Mass. 8, Ann.Cas. 
1916A 787 [quot Helme v. Great West- 
ern Milling Co., 185 P. 510, 43 Cal. 
App. 416, 421 (quot Howard v. How- 
ards (CalApp.) 22) P.(2a)) 279, 281); 
Haskell & Barker Car Co. v. Kay, 119 
N.E. 811, 814, 69 Ind.App. 545]. 


91. Yeamans v. Nichols, 81 N.Y.S. 
500, 502. 

[a] “Malicious” distinguished. 
“An act may be both unlaw- 


ful and wilful without being mali- 
cious.”” State v. Alexander, 48 S.C.L. 
247, 253. 


92. Yoakum v. State, 17 S.W. 254, 
21 Tex.App. 260, 261. 

93. Derden v. State, 120 S.W. 485, 
488, 56 Tex.Cr. 396. 


94. Huff v. Chicago, I. & L. R. Co., 
56 N.E. 932, 935, 24 Ind.App. 492, 79 
Am.S.R. 274; State v. Brigman, 94 
N.C. 888, 889; Collins v. Rosenberg, 
(Pa.Super.) 161 A. 580, 582; Horn v. 
Southern R. Co:, 58 SE: 963, 78 SiC. 
Oxemuan 


95. U.S. v. Manasse, 1 Hawaii Fed. 
250. 

96. Thompson v. Hays, 11 F.(2d) 
244, 248; Harvey v. Guaranty Trust 
ConeZs60 Ni Yasueons Oop Lote MaSChetiliis 


97. Hanover v. Hanover, 171 N.E. 
350, 34 Ohio App. 483, 488. 


98. Hazle v. Southern Pac. Co., 173 
F. 431, 432; U. S. v. Twenty Boxes of 
Cheese, 163 KF. 369, 370; U.S. v. One 
Silk Rug, 158 F. 974, 976; Roberts v. 
U. Ss) 26 Be Sot) 904 6h CGAL 427); 
Minor v. Coleman, 74 So. 841, 842, 16 


Ala.App. 5; Harrison v. State, 37 
Ala. . 154, 156; Gonchin v. El 
Paso & S. pbs ath 9 Or MANOS. Vey VAG 
13 Ariz. 259, 264, 28 IL.RLA.N.S. 88; 


People v. Sheldon, 9 P. 457, 68 Cal. 
434, 437; Sharkey v. Skilton, 77 A. 
950, 83 Conn. 503, 506; Palmer v. Chi- 
Cazo, St. 1, (Gal Re Conga INGE KO; 
112° Ind. 250; 254: Hufe v.(Chicago, 5. 
& ta R. Cor, 56" NE. 932, 934,-24 Ind: 
App. 492.079) Amis Ra 274405 Dall vv 
Cleveland, (C.iC. & St. i R.°Co:, 52 oN. 
BE. 1013, 1015, 2) IndiApp. 571; .Barr 
VeeChicagoiSt-) li 6 P R Cor, 87.9 Ne 
BE. 814, 815, 10 Ind.App. 433; Chicago, 
Siw. oc. .. Covavi Nash, 2 NE 
564, 565, 1 Ind.App. 298; Claus v. Chi- 
cago Great Western R. Co., 111 N.W. 
15, 17, 1386 Iowa 7; Werner v. Flies, 
59 N.W. 18, 91 Iowa 146, 149; Stewart 
v. Burlington & M.' Ri. Co., 32 Iowa 
561, 563; Ousley v. State, 122 So. 731, 
154 Miss. 451, 456; Brown v. Boston & 
M. R. Co., 64 A. 194, 73 N.H. 568, 583; 
People v. Baylinson, 206 N.Y.S. 804, 
211 App.Div. 40, 44; People v. Mar- 
tinitis; 153 N.Y.S. 791, 792,168 App. 
Div. 446; Kavanaugh v. McIntyre, 112 
NeYS. 98%, OGdeeetoS eA pein. iag' 
People v. Bowie, 166 N.Y.S. 905, 907; 
Horton v. Equitable L. Assur. Soc., 
71 N.Y.S. 1060, 1062, 35 Misc. 495; 
Rhoads v. First Nat. Bank, 163 N.W. 
1046, 37 N.D. 421, 435; Wick v. Gunn, 
169 P. 1087, 1088, 66 Okl. 316, 4 A.L. 
R. 107; Commonwealth v. Perrier, 
3 Phila. (Pa.) 229; 232; MeDonald v. 
Brown, 51 A. 2138, 214, 23 R.I. 546, 91 
Am. SR. 659. 58 LR UAS 768; State v. 
Alcorn, 14 S.W. 663, 78 Tex. 387, 392: 
Key WV, States Ld SUWstledy hoe Tk 
Tex.Cr. 642, L.R.A.1916H 492; Cald- 
well v..state, 115) SW 59.7, 55 lex.Cr. 
164, 166, 1381 Am.S.R. 809; High v, 
State, 10 S.W. 288, 26 Tex.App. 545, 
572, 8 Am.S.R. 488; Bowers v. State, 
7 S.W. 247, 24 Tex.App. 542, 549, 5 Am. 
S.R. 901; Lane v. State, 16 Tex.App. 
172, 178; Thomas v. State, 14 Tex. 
App. 200, 205; State v. Rickenberg, 
198 P. 767, 768, 58 Utah 270; Conrad 
v. Baltimore & O. R. Co., 61 S.E. 44, 
66 W.Va. 176,, 180, 16 U.R.A.N.S. 


° 
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fraudulent,”°? “voluntary or willful,”®* “wanton and 
willful,”®* “wanton or willful disregard,’”®® “wanton 
or willful neglect,’®® 
AC ae maaan ACh rc 
ployee for personal reasons,”®® “willful, actionable 
violations of civil rights,” “willful act of commis- 
sion or omission,”? “willful act of the insured,’ 
“willful act of the owner,”’* “willful act or omis- 


6“ OT 


willful absence, “willful 
directed against em- 


act or omission of the owner,”’® 


1129; Ex p. O’Shaughnessy, 8 Can.Cr. 
Cas. 136, 139; Greenlaw v. Canadian 
Northern R. Co., 23 Man. 410, 414; 
Anderson v. Canadian Northern R. 
Gor 10eSask. Le 825, 369; oo) Wornare 
473; Early v. Canadian Northern R. 
Co;, 8 Sask.L. 27, 28. 


[a] “?Malicious act” compared and. 
contrasted.—Leicester v. Hoadley, 71 
P. 318, 66 Kan. 172, 174,.9 Am.Bankr. 
318, 65 L.R.A. 523. 

[a] “Negligence” distinguished.— 
(1) “A willful act involves no negli- 
gence.” Neary v. Northern Pac. R. 
Co., 110 P. 226, 41 Mont. 480, 490. (2) 
“A ‘willful act’ means something dif- 
ferent from ‘negligence.’’’ Anderson 
v. Canadian Northern R. Co., 10 Sask. 
i; 325, 339,135 Dom-EsR. 473; 


{[b] “Malicious act” compared.— 
Bowers v. State, 7 S.W. 247, 24 Tex. 
App. 542, 549, 5 Am.S.R. 901 [quot 
Key ww. State, 161) Sow. 121, 1235 72 
Tex.Cr. 642, L.R.A.1916E 492; High 
v. State, 10 S.W. 238, 26 Tex.App. 545, 
572, 8 Am.S.R. 488]. 


[ec] “Wanton act” compared.— 
Thomas v. State, 14 Tex.App. 200, 205 
[quot Caldwell v. State, 115 S.W. 597, 
55 Tex.Cr. 164, 166, 131 Am.S.R. 809]. 


[d] “Intentional act” distinguish- 
ed.—“‘There must exist an intention 
designedly and purposely to cause in- 
jury. Not every intentional act is 
willful.” People v. Martinitis, 153 
N.Y.S. 791, 792, 168 App.Div. 446 [quot 
People v. Baylinson, 206 N.Y.S. 804, 
211 App.Div. 40, 44]. 


[e] “UWnlawful act” distinguished. 
—Ex p. O’Shaughnessy, 8 Can.Cr.Cas. 
136, 39: 

[f] “Voluntary act with an inno- 
cent mind’ contrasted.—People v. 
Bowie, 166 N.Y.S. 905, 907. 


Within Workmen’s Compensation 
Acts see Workmen’s Compensation 
Acts §§ 153 text and notes 24-29 (of 
employer), 162 (of employee). 


99. Lanier v. Brown Bros., 163 S.E. 
263, 264, 44 Ga.App. 831. See Pink- 
erton Nat. Detective Agency v. Walk- 
er, 117 SB. 281, 282,530) Ga-Apps of 
(“for reasons personal to such em- 
ployee’). 

1. White v. White, 111 N.W. 1116, 
1119, 182 Wis. 121; Martens v. Reilly, 
84 N.W. 840, 843, 109 Wis. 464. 


oa Wilson v. Manes, 28 Ont. 419, . 


3. Harrison State Bank v. U. S. Fi- 
delity & Guaranty Co. (Mont.) 22 P. 
(2d) 1061, 1065 (in burglary insur- 
ate See also Marine Insurance § 


4 Harly v. Canadian Northern R. 
Come Sask Ene oes 


5. Greenlaw v. Canadian Northern 
R. Co., 238 Man. 410, 414; Wilson v. 
Manes, 28 Ont. 419, 432; Anderson vy. 
Canadian Northern R. Co., 10 Sask.L. 
325, 339, 35 Dom.L.R. 473; Early v. 
ee Northern R. Co., 8 Sask. L. 


6. Anderson v. Canadian Northern 
R. Co., 10 Sask.L. 325, 342, 35 Dom. 
L.R. 473; Harly v. Canadian Northern 
RaGConesioask. lus 2a ss 
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‘willful’ and ‘careless’,”? “willful and corrupt,”’® 


“willful and deliberate,”® 


al,”?° “willful and intentional misconduct,”1! “will- 
ful and intentional wrong,’!? “willful and mali- 
cious,’?? “willful and malicious act,”!4 “willful and 
malicious act or neglect,”?® “ ‘willful and malicious’ 
“willful and malicious desertion,”?? 
“willful and malicious injury,’?® “willful and mali- 
cious intent,”!° “willful and malicious neglect,”?° 
“willful and obstinate desertion,”** 


burning,’’+® 


7. Horn v. Southern R. Co., 58 S. 


BN 963,78: -S.Ca967,. 72: 


8 County Canvassing Board of 
Primary Elections of Hillsborough 
County v. Lester, 118 So. 201, 202, 96 
Fla. 484; State v. Bixler, 62 Md. 354, 
357; State v. Alcorn, 14 "S.W. 663, 78 
Tex. 387, 392; Burns v. State, (Tex. 
Cr.) 61 S.W.(2d) 512, 5138; Ferguson 
Ke State, 35 S.W. 369, 36 Tex.Cr. 60, 
ite 


-[a] Force of both words together. 
—‘‘The coupling of the words ‘willful’ 
and ‘corrupt’ indicate that bad motive 
is necessary . to make the act 
willful, ane that the fact that the 
act or omission was done in obedience 
to the will—was intentional—is not 
enough.” State v. Alcorn, 14 S.W. 
663, 78 Tex. 387, 392. 


9. Windom v. State, 119 S.W. 309, 
56 Tex.Cr. 198. 


10. Minor v. Coleman, 74 So. 841, 
842,16 Ala. App. 5; Vandalia’ R. ‘Co. v. 
Clem, 96 N.E. 789, 791, 49 Ind.App. 94; 
Jennings v. Appleman, 139 S.W. 817, 
159 Mo.App. 12, 18. 


1l. Kelley v. Killourney, 70 A. 
1031, 81 Conn. 320, 323, 129 Am.S.R. 
220, 15 Ann.Cas. 163. 


12. Louisville & N. R. Co. v. An- 
chors, 22 So. 279, 114 Ala. 492, 499, 62 
Anish. Li6s Georgia Pac. R. Couiv. 
Lee, 9 So. 280, 92 Ala. 262, 270. 


[a] Presupposes consciousness of 
probable injury.—‘Willful and inten- 
tional wrong, a willingness to inflict 
injury, cannot be imputed to one who 
is without consciousness, fram what- 
ever cause, that his conduct will in- 
evitably or probably lead to wrong 
and ‘injury.’ Georgia Pac: R.iCo. iv. 
Lee, 9 So. 230, 92 Ala. 262, 270. 


18. Commonwealth v. Williams, 
110 Mass. 401, 403; Commonwealth 
Moitiicks: 7 yAllenh (Vass!) 1573) i5N65 
State v. Prater, 109 S.W. 1047, 1049, 
130 Mo.App. 348, 353; State v. Gove, 
34 N.H. 510, 511, 515; McDonald v. 
Brown, 51 A. 218, 214, 23 R.I. 546, 91 
Am.S.R. 659, 58 L.R.A. 768; Partridge 
v. Cole, 119 A. 398, 400, 96 Vt. 281, 32 
A.L.R. 854; Wellman v. Mead, 107 A. 
396, 93 Vt. 322, 338; In re Cote, 106 
A. 519, 93 Vt. 10, 14; Flanders v. Mul- 
lin, 66 A. 789, 80 Vt. 124, 128, 12 Ann. 
Cas. 1010; Mullin v. Flanders, 50 A. 
Slo CLO mow Vita Gon ELI view Cox, b4 
Vt. 627, 628. 


[a] “Malice aforethought” analo- 
gous.—Discussing the quoted words 
in a prosecution for maiming anoth- 
er, the court, after defining the two 
words separately, said: “It is thus 
seen that the words ‘willful’ and ‘ma- 
licious’ have the same legal meaning 
in this character of case as do the 
words ‘malice aforethought’ in a mur- 
der case.”’ Key v. State, 161 S.W. 
121, 123, 71 Tex.Cr. 642, L.R.A.1916E 
492. 

[b] “‘*Willful’ alone” distinguish- 
ed.— ‘The words ‘willful’ and ‘mali- 
cious’ cover together a broader mean- 
ing than the word ‘willful’ alone.” 
Bishop Cr. L. § 429 [quot Anderson y. 


WILLFUL 


“willful and 


How, 22 N.E. 695, 116 N.Y. 336, 342]. 


14. Flanders v. Mullin, 66 A. 789, 
SOP Vit E2427. ie Ann: Cassa mO Or 
Hill v. Cox, 54 Vt. 627, 628. 


[a] “Willful and malicious neg- 
lect” compared.—Judd v. Ballard, 30 
A. 96, 66 Vt. 668, 674. 


15. North Adams Beef & Produce 
Co; vy. Cantor; 156. £4. 879), 880, LOsmVvit: 
514; Mullin v. Flanders, 50 <A. 813, 
815, 73 Vt. 95; Judd v. Ballard, 30 A. 
96, 66 Vt. 668, 674; Hill v. Cox, 54 Vt. 
627, 628. See Wellman v. Mead, 107 
A. 396, 93 Vt. 322, 338 (omitting “or 
neglect’’). 


16. Love v. State, 144 So. 843, 844, 
107 Fla. 376; State v. Mutschler, 212 
N.W. 8382, 55 N.D. 120, 123. See also 
Arson §§ 2-6. 


17. In re Lodge’s Estate, 134 A, 
472, 474, 287 Pa. 184; Hardie v. Har- 
die, 29 is 886, 162 Pa. PMN PA LIE 
R.A. 697; Graham v. Graham, oy AL 
(665. 150 Pa. 450, 451; McClure’s Ap- 
peal, 66 Pa. 366, 371; Hedderson v. 
Hedderson, 35 Pa.Super. 629, 6381. 
Contra Rutledge v. Rutledge, 5 Sneed 
(Tenn.) 554, 556; Stewart v. Stewart, 
2 Swan (Tenn.) 591, 592; Majors v. 
Majors, 1 Tenn.Ch. 264, 265. See also 
Divorce, § 128. 


18. See Bankruptcy § 718. 
19. Johnson v. State, 61 Ala. 9, 10. 


20. Judd v. Ballard, 30 A. 96, 66 Vt. 
668, 674; Hill v. Cox, 54 Vit. 627, 628. 


21. Hill v. Hill, 56 So. 941, 942, 62 
Fla. 493, 39 L.R.A.N.S. 1117. 


22. Adtna Life Ins. Co. v. Carroll, 
150 S.E. 208, 210, 169 Ga. 338. 


23. State v. Clark, 29 N.J.Law 96, 
98; State v. Nease, 80 P. 897, 46 Or. 
433, 442. 


[a] As not including ‘“malice.”— 
Anderson v. International Harvester 
Co., 116 N.W. 101, 108, 104 Minn. 49, 
16 L.R.A.N.S. 440. 


[b] May mean “intentional and 
unlawful.’—In criticizing an instruc- 
tion, governings the award of ex- 
emplary damages, that “if the acts of 
defendant’s agent [in assaulting 
plaintiff] were ‘willful and unlawful’ 
exemplary damages might be given,” 
the court said: “It is doubtful wheth- 
er the correct rule . . was given 
in the instructions. . . The jury 
may have understood “the court to 
mean that, if the act complained of 
was ‘intentional and unlawful’ ex- 
emplary damages could be given.” 
Anderson v. International Harvester 
Co., 116 N.W. 101, 108, 104 Minn. 49, 
16 L.R.A.N.S. 440. 


24 Manning v. State, 64 S.E. 710, 
711, 6 Ga.App. 240; Central of Geor- 
gia Ry. Cow Moore, 63 S.H. 642, 644, 
5 Ga.App. 562; Stipetich v. Security 
Stove & Mfg. Co., (Mo.) 218 S.W. 964, 


968; Petrowski v. Philadelphia & R. 
R: Co., LOW Ac 881382) 263 Pa, Vbs1: 
Caldwell v. State, 115 S.W. 597, 55 
TexCyr.w L645 166. ° 03 1 An tSpee, 809; 
aus Ve State, 14 Tex.App. 200, 
0 


serious misconduct,’’?? 


“willful and unlawful,”?% 


“willful and intention- | “willful and wanton,”?4 “willful and wanton 
acts,”*> “willful and wanton conduct,”?® “willful 
and wanton exposure to . . . danger,’”’?? “will- 


ful and wanton firing of a weapon,”?* “willful and 
wanton misconduct,”?® “willful and wanton negli- 
gence,’’?° “willful and without justification,”** “wall- 
ful and wrongful conduet,’*? “willful attempt,”** 
“willful betrayal of professional secrets,”34 “willful — 
blasphemy,”*® “willful breach of contract, 273.6 etme 


[a] “Unlawful” distinguished.— 
“The killing [of an animal] might 
have been unlawful, and yet not will- 
ful and wanton.’ Jones v. State, 9 
Tex.App. 178, 179. 


25. De Shetler v. Kordt, 183 
85, 87, 48 Ohio App. 236. 

{a] “Negligence” distinguished.— 
De Shetler v. Kordt, 183 N.E. 85, 87, 
43 Ohio App, 236. 


26. Buffington v. Atlanta, B. & C. 
R. Co., (Ga.App.) 169 S.. 756, 758. 


[a] As importing consciousness 
and disregard of consequences.— | 
“Such conduct imports consciousness 
that an injury inay probably result 
from the act done and a reckless dis- 
regard of the consequences.” Brown 
v. Illinois Terminal Co., 150 N.E. 242, 
244, 319 Ill. 326. 


[b] 1 will not essential.—Brown 
v. Illinois Terminal Co., 150 N.E. 242, 
244, 319 Ill. 326. 


27. Schneider v. Provident Life 
Ins. Co., 24 Wis. 28, 32, 1 Am.R. 157. 


[a] “Negligent” or Becprpibee 
act distinguished.—Schneider 
Provident Life Ins. Co., 24 Wis. 28, 32, 
i Am SR. 157. 


28. Manning v. State, 64 S.E. 710, 
6 Ga.App. 240. 


29. Brown v. Illinois Terminal Co., 
150 N.B. 242, 244, 319 Ill. 326; Illi- 
nois Cent. R. Co. v. Leiner, 67 N.E. 
398, 202 Ill. 624, 629, 95 Am.S.R. 266; 
Clévelandy..C.nCs Sa Stiy bs. eRe Comes 
Ricker, 116 Ill.App. 428, 432. 


[a] “Gross negligence’ equiva- 
lent.—In construing the expression 
“sross negligence or willful and wan- 
ton misconduct” used in the “guest 
passenger act” (1 Mich. Comp. LL. 
1929 § 4648), the court said: “The 
term ‘gross negligence,” as employed 
in this statute, does not mean some- 
thing of less degree than ‘willful and 
wanton misconduct’.” Robich y. Rog- 
ers, 241 N.W. 854, 258 Mich. 3438, 344 


N.E. 


[cit Willet v. Smith, 244 N.W. 246, 
247, 260 Mich. 101]. 
[b] “Gross negligence” not 


synonymous.—Buffington v. Atlanta, 
ae GC. Ri Co., (GasApp.) 169. SE. 156, 
80. See Negligence §§ 37-49. 
$1. Bennett v. State, 4 S.W.(2d) 
62, 109 Tex.Cr. 237, 239; Mercardo v. 


State, 218 S.W. 491, 492, 86 Tex.Cr. 
O59) 8 CALE R siz. 
32. Kelley v. Killourey, 70 A. 1031, 


81 Conn. 320, 324, 129 Am.S.R. 
Ann,.Cas. 163. 


33. Richardson v. State, 158 S.E. 
369, 370, 438 Ga.App. 229. See also 
Contempt 8 27. 


34. McPheeters v. Board of Medi- 
cal Examiners of State of California, 
284 P. 938, 939, 103 Cal.App. 297. See 
also Physicians and Surgeons § 72 
text and note 388. 


35. Commonwealth vy. Kneeland, 20 
Pick. (Mass.) 206, 220. 


36. White v. White, 111 N.W. 1116, 
1119, 182 Wis. 121. 


220, 15 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a 


ful . . . breach of duty,”87 


ing,”** “willful burning,”?® “ ‘willful’ character,”?° 
“willful commission of 
acts,”*? “willful concealment of property,’’4? “will- 
ful conduet,”’4* “willful contempt,”*> “willful, con- 
tinued, and obstinate desertion,”** “willful cutting 
timber,’’*? “willful deceit and 
misconduct in his profession,’#8 “willful default,’’*? 
“willful default, misconduct or neglect,”®° “willful 


“willful child,’4? 


Oreaellino vee e 


37. Parsons v. Smilie, 32 P. 702, 97 
Cal. 647, 654, 655 [cit and foll Taylor 
v. U. S. Fidelity & Guaranty Co., 260 
P. 898, 901, 86 Cal.App. 382]. 


OL SLALOsuAwADOLE? ode S.C. 1a, 479) 
182. 


39. 
131. 


40. Anderson v. Canadian North- 
orn Rasoo., LOL Sask. 325, 1339," 35 
Dom.L.R. 473. 


41. Talbert v. Charleston & W. C. 
EOO WN Doe rs Los tO. wees, Loo, L440 
(phrase used to illustrate distinction 
between “negligent” and “willful’’). 


42. Roby v. Newton, 49 S.H. 694, 
121 Ga. 679, 682, 68 L.R.A. 601. 


43. Sanders v. Smallwood, 30 N.C. 
P25) Od. 


44. Strough v. Central R. Co. of 
New Jersey, 209 F. 23, 26. 


45. Bell vy. Stewart, 28 Austr.C.L. 
R. 419, 427. 

[a] “Technical contempt’ dis- 
tinguished.—Bell v. Stewart, 28 Austr. 
C.L.R. 419, 427. 


46. See Divorce § 128. 


47. Black v. State, 59 S.B. 823, 3 
Ga.App. 297. 


48. State v. Smith, 144 P. 424, 425, 
isnOr. 96. 


Ws Se v. Shelton, 6 EF: @d) 397, 
698 O.0S. v: Smoller, 275 (ER. 1011, 
1012; U.S. v. Fabata, 253 F. 586, 588; 
Anderson v. Bean, 172 N.E. 647, 653, 
272 Mass. 432, 72 A.L.R. 959; Wilcox 
v. Commonwealth Realty & Trust Co., 
227 N.W. 678, 680, 248 Mich. 527; 
Crabb v. Young, 92 N.Y. 56, 65; In re 
Mallon’s Estate, 97 N.Y.S. 23, 24, 110 
App.Div. 61, 89 N.Y.S. 554, 43 Misc. 
569, 570; Williams v. Glenton, L.R. 1 
Ch, 200, 210; In re City Equitable Fire 
Insurance Co., [1925] Ch. 407, 431; 
North v. Percival, [1898] 2 Ch. 128, 
135; In re Woods, [1898] 1 Ch. 433, 
436; In re Strafford, [1896] 1 Ch. 235, 
240; In re Wilson, [1894] 3 Ch. 546, 
550, 43 Wkly.Rep. 23; In re London, 
[1894] 2 Ch. 524, 536; In re Hetling, 
£US93) 1s Ch. 269,273; In re-Young, 
Sin Oh: D. 168,. L755) Grill) vw. General 
Iron Screw Colliery Co., L.R. 3 C.P. 
476, 479; Greenwood v. Churchill, 8 
Beav. 413, 50 Reprint 162; Elliott v. 
Turner, 13 Sim. 477, 487, 60 Reprint 
185; Greenlaw v. Canadian Northern 
ne (Co. 23. Man.) 410) 414°" Marly’ wv, 
Canadian Northern R. Co., 8 Sask.L. 
27, 31. See also Bail §§ 316-327; 
Trusts § 526. 

[a] “May not connote dishonesty.” 
—Gould v. Mount Oxide Mines, Ltd., 
22 AustrC.iu.Ry 490; 529. 


[b] Compared with “forgetful- 
ness.”—In re Mayor of London and 
Tubbs’ Contract, [1894] 2 Ch. 524, 536 
[quot In re City Equitable Fire Insur- 
ance Co., [1925] Ch. 407, 432; Elliott 
v. Turner, 13 Sim. 477, 487, 60 Reprint 
185]. 

[c] Compared with “willful neg- 
lect.”—Warren v. Pazolt, 89 N.E. 381, 
388, 203 Mass. 328, 347 [quot Thomp- 
son v. Hays, 11 F.(2d) 244, 248; Har- 
vey v. Guaranty Trust Co. of New 
York, 236 N.Y.S. 37, 52, 134 Misc. 
EOHAE 


Jones v. State, 5 Tex.App. 130, 


WILLFUL 
“willful break- 


such 


ee aan Crabb v. Young, 92 N.Y. 56, 
51. Taylor vy. Vergette, 7 H.&N. 
148, 147. 


52. People v. Pool, 27 Cal. 572, 584; 
State v. Lowe, 5 S.W. 889, 895, 93 Mo. 
547; State v. Mangano, 72 A. 366, 367, 
77 N.J.Law 544; Sitate v. Deliso, 69 A. 
218, 222, 75 N.J.Law 808; State v. 
Bonofiglio, 52 A. 712, 54 A. 99, 67 N.J. 
Law 239, 243, 91 Am.S.R. 423; Clifford 
v. State, 37 A. 1101, 1102, 60 N.J.Law 
287, 291; State v. Dalton, 101 S.E. 548, 
549, 178 N.C. 779; Commonwealth v. 
Perrier, 3 Phila. (Pa.) 229, 232; Shiflett 
v. Commonwealth, 130 S.E. 777, 1438 
Va. 609, 625. See also Homicide §§ 
TIWESO, ON. 

fa] “BMfalice aforethought” eouiva- 
lent.—State v. Hing, 16 Nev. 307, 308. 

[b] “Malice aforethought” dis- 
tinguished.—‘‘The adjectives ‘willful, 
deliberate, and premeditated,’ as used 
in the statute mean something over 
and above malice aforethought.” 
State v. Wong Fun, 40 P. 95, 96, 22 
Nev. 336, 338. 

53. Commonwealth v. Kneeland, 20 
Pick. (Mass.) 206, 224, 245 (willful 
denial of God as constituting blas- 
phemy) [cit Wilson v. Manes, 28 Ont. 
419, 433 (but using ‘willfully deny’’)]. 

54. Hanson v. South Scituate, 115 
Mass. 336, 342; Farwell v. Farwell, 
133 P. 958, 47 Mont. 574, 581, Ann.Cas. 
1915C 78.- See also Divorce § 128; 
Husband and Wife § 928. 


[a] “Voluntary separation” dis- 
tinguished.—Landreth v. Casey, 173 
N.E. 84, 85, 340 Ill. 519; Speak v. 
Speak, (Utah) 19 P.(2d) 386, 387. 

55. Sorenson vy. Chevrolet Motor 
Co., 214 N.W. 754, 171 Minn. 260, 266. 


[a] Interfering with agency con- 
tract.—“When one has knowledge of 
the contract rights of another, his 
wrongful inducement of a _ breach 
thereof is a willful destruction of the 
property of another and cannot be 
justified on the theory that it enhanc- 
es and advances the business interests 
of the wrong-doer.” Sorenson  v. 
Chevrolet Motor Co., 214 N.W. 754, 171 
Minn. 260, 266. 


56. People v. Jewell, 101 N.W. 835, 
138 Mich. 620, 622. 


57. State v. Meek, 127 N.W. 1023, 
148 Iowa 671, 674, 31 L.R.A.N.S. 566, 
Ann.Cas.1912C 1075; Ernst v. Grand 
Rapids Engraving Co., 138 N.W. 1050, 
1051, 173 Mich. 254; Shaver v. Ingham, 
26 N.W. 162, 58 Mich. 649, 654, 55 Am. 
R. 712; Matthews v. Park Bros. & 
Co., 23 A. 208, 209, 146 Pa. 384; Free- 
man y. Huron, 66 N.W. 928, 8 S.D. 435, 
438. See also Contempt §§ 12-24; 
Master and Servant § 86. 


{a] “Intentional disobedience”’ 
equivalent.—In discussing the char- 
acter of disobedience justifying dis- 
charge of a servant, the court said: 
“A ‘willful’ disobedience, is an inten- 
tional disobedience.” May v. New 
York Motion Picture Corporation, 187 
P. 785, 788, 45 Cal.App. 396. To Same 
effect Ernst v. Grand Rapids Engrav- 
ing Co., 138 N.W. 1050, 1051, 173 Mich. 
254; Harvey v. Guaranty Trust Co. of 
New York, 236 N.Y.S. 37, 52, 134 Misc. 
417. 
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delay,”®! “willful, deliberate and premeditated,”*? 
“willful denial,”®? “willful desertion,”®+ “willful de- 
structionof . . . property,’®> “willful destruction 
or abstraction of records,”>® “willful disobedience,”®? 
“willful disobedience of any process or order, 
“willful disobedience of the court’s mandate,’®? 
“willful disobedience to a lawful command,”®°® “will- 
ful disregard,’’®! “willful disturbance [of public as- 
semblage],”’°? “willful failure,”’®? “ ‘willful’ failure, 


V5 


[b] Evil intent or malice not im- 
plied.—‘“‘It does not necessarily imply 
any evil intent on the part of the 
servant or malice toward his master.” 
May v. New York Motion Picture 
Corp., 187 P. 785, 788, 45 Cal.App. 396 
[quot Harvey v. Guaranty Trust Co. 
of New York, 236 N.Y.S. 37, 52, 134 
Misc. 417]. 


[c] Held to imply simply purpose 
or intent.—Preople v. Draper, 18 N.Y.S. 
282, 284, 638 Hun 389, 393; In re Mac- 
Dougall, 3 Philippine 70, 77;. Freeman 
v. Huron, 66 N.W. 928, 8 S.D. 435, 438. 


[d] Held to mean more than “in- 
tentional disobedience.” — West v. 
West, 153 S.H. 600, 602, 199 N.C. 12. 


{e] Phrase defined. — “Something 
more than a conscious failure to obey. 
It involves a wrongful or perverse 
disposition.” 


By seamen: See Seamen §§ 281 (as 
affecting right to wages), 736-786 
(liability to punishment aboard ship 
for), 826-830 (as criminal offense). 


58. West v. West, 153 S.E. 600, 602, 


199 N.C. 12. See also Contempt §§ 
12-24, 
Tacs Rossi v. Shapiro, 262 N.Y.S. 94, 


60. O’Reilly v. Dryman, 85 L.J.K.B. 
492, 494. 


61. Western Anthracite Coal & 
Coke Co. v. Beaver, 61 N.E. 335, 192 
Ill. 333, 338; Carterville Coal Co. v. 
Abbott, 55 N.H. 131, 134, 181 Ill. 495; 
Wills v. Noyes, 12 Pick. (29 Mass.) 
324, 328; Anderson v. International 
Harvester Co., 116 N.W. 101, 103, 104 
Minn. 49, 16 L.R.A.N.S. 440; Lynd 
MF Pickett, 7 Minn. 128, 144, 82 Am.D. 
UM 


[a] Mere “carelessness” or “negli- 
gence” distinguished.—‘The willful 
disregard of the safety of an em- 
ployee means something more than 
mere negligence or carelessness.’ 
Schmidt v. Pursell, 190 P. 846, 847, 47 
Cal.App. 440. 


62. Williams v. State, 3 So. 743, 83 
Ala. 68, 70; People v. Malone, 141 N. 
Y.S. 149, 156 App.Div. 10, 12; Holmes 
v. State, 45 S.W. 487, 39 Tex.Cr. 231, 
73 Am.S.R. 921. 5 


63. U.S. v. Atlantic Coast Line R. 
Coin 173 Wa W64St e769 OSp C16 TARO 
Fulton v. Wilmington Star Min. Co., 
133. FY 1938; 195, 66 (C. CAL 24 6S weak: 
A. 168; Chicago-Coulterville Coal Co. 
v. Fidelity & Casualty Co. of New 
York, 130 F. 957, 961; New Union Coal 
Co. v. Walker, 31 S.W.(2d) 753, 754, 
182 Ark. 460; County Canvassing 
Board of Primary Elections of Hills- 
borough County v. Lester, 118 So. 201, 
202, 96 Fla. 484; Cook v. Big Muddy- 
Carterville Min. Co., 94 N.E. 90, 249 
Ill. 41, 51; Peebles v. O’Gara Coal 
Cos 88 NEY 66, 239370 -veu en pare 
143 Ill.App. 370]; Eldorado Coal & 
Coke Co. v. Swan, 81 N.E. 691, 227 Il. 
586, 592; Spring Valley Coal Co. v. 
Greig, 80 N.B. 1042, 226 Ill. 511, 519; 
Marquette Third Vein Coal Co. v. Die- 
lie, 70 N.E. 17, 19, 208 Ill. 116; West- 
ern Anthracite Coal & Coke Co. v. 
Beaver, 61 Ni) 335,)192° 01k 3335) 83st 
Odin Coal Co. v. Denman, 57 N.E. 192, 
185 Ill. 418, 414, 76 Am.S.R. 45; Car- 
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neglect or refusal to perform duty,”’®* “willful fail- 
ure or refusal,’’®> “willful, false oath,’®* “willful 


967 


“willful 


68 


ignorance, injury to 


ter or property, 


terville Coal Co. v. Abbott, 55 N.E. 
131, 133, 181 Ill. 495; Catlett v. Young, 
32 N.E. 447, 143 Ill. 74, 78; Cyrulik v. 
Ritchey Coal Co., 215 Ill.App. 254, 261; 
Kemp v. Southern Coal & Min. Co., 197 
Ill.App. 17, 23; Joseph Taylor Coal 
Co. v. Dawes, 122 Ill.App. 389, 393; 
Princeton Coal Min. Co. v. Lawrence, 
95 N.E. 4238, 176 Ind. 469, 478; Haskell 
& Barker Car Co. v. Kay, 119 N.E. 811, 
814, 69 Ind.App. 545; United Fuel Gas 
Co. v. Commonwealth, 188 S.W. 660, 
663, 171 Ky. 525; Nashville, C. & St. 

. R. Co. v. Commonwealth, 169 S.W. 
Bil, 260 Ky. 507.56. "Tracy Vv. Com- 
monwealth, 76 S.W. 184, 185, 25 Ky.L. 
669; Cover v. Taliaferro, 122, A..2, 6, 
142 Md. 586; State v. Donahue, 135 N. 
W. 1030, 1033, 91 Neb. 311, Ann.Cas. 
1913D 18; Bohlen-Huse Coal & Ice Co. 
v. McDaniel, 257 S.W. 848, 850, 148 
Tenn. 628; Nashville, C: & St. I. R. 
Co. v. Wright, 250 S.W. 903, 904, 147 
Tenn. 620; Park Utah Mining Co. v. 
Industrial Commission, 220 P. 389, 
390, 62 Utah 421; Rickenberg v. State, 
198 P. 767, 768, 58 Utah 270; Simmons 
Co. v. Industrial Commission of Wis- 
consin, (Wis.) 248 N.W. 443, 445; Mil- 
waukee Corrugating Co. v. Winters, 
222 N.W. 251, 254, 197 Wis. 414. See 
People v. Heller, 190 N.Y.S. 789, 790, 
199 App.Div. 61. 

[a] Bad purpose or obstinacy not 
essential.—Cheek v. Missouri, K. & T. 
Rey Con clsiee.. 617.0 890 Kam, -247 0 267, 
[quot Le Roy v. Missouri, K. & T. R. 
Co., 188 P. 646, 647, 91 Kan. 548]. 


[b] Knowledge required.—Mulhern 
v. Lehigh Valley Coal Co., 28 A. 1087, 
1088, 161 Pa. 270. 


[c] “Refusal” analogous or synon- 
ymous.—County Canvassing Board of 
Primary Elections of Hillsborough 
County v. Lester, 118 So. 201, 203, 96 
Fla. 484; Haskell & Barker Car Co. 
v. Kay, 119 N.E. 811, 814, 69 Ind.App. 
545. 


[d] “Gross negligence” contrasted. 
—Park Utah Mining Co. v. Industrial 
Pee 220 P. 389, 390, 62 Utah 

[e] “lere ‘failure’ ” distinguished. 
—County Canvassing Board of Pri- 
mary Hlections of Hillsborough Coun- 
. ty v. Lester, 118 So. 201, 202, 96 Fila. 
484; Haskell & Barker Car Co, v. Kay, 
119 N.E. 811, 814, 69 Ind.App. 545. 


{f] “Were omission” distinguish- 
ed.—County Canvassing Board of Pri- 
mary Elections of Hillsborough Coun- 
ae v. Lester, 118 So. 201, 202, 96 Fla. 
484. 

[g] “Negligence” distinguished.— 
Bohlen-Huse Coal & Ice Co. v. Mc- 
Daniel, 257 S.W. 848, 850, 148 Tenn. 
G2cn, Nashville iCe&. St. i. Ri Go. <v. 
Wright, 250 S.W. 9038, 904, 147 Tenn. 
620; Park Utah Mining Co. vy. Indus- 
trial Commission, 220 P. 389, 390, 62 
Utah 421. 

{h] “Negligent omission” distin- 
guished.—Cook v. Big Muddy-Carter- 
ville Min. Co., 94 N.H. 90, 249 Ill. 41, 
51. 

{i] “Willful failure” to use safety 
appliances.—See Workmen’s Compen- 
sation Acts §§ 77, 78. 

64. Moore v. State, 11 S.W. 457, 27 
Tex.App. 439, 440. 

[a] “Reasonable diligence and ef- 
fort” incompatible.—Moore vy. State, 
11 S.W. 457, 27 Tex.App. 439, 440. 


“willful injury to property,”®® 
“willful intent,”*° “willful intention,”*? “willful, in- 
tentional abandonment,”*? “willful, intentional and 


WILLFUL 


corrupt perjury,”7? “willful intention to injure him- 


self. or...» another,”"* “‘willful’ ‘killing, 7 
person, charac- | “willful maladministration,”’® “willful malfeas- 
ance,”?? “willful malfeasance or gross negligence,”7§ 


Haskell & Barker Car Co. v. 
Kay, 119 N.E. 811, 813, 69 Ind.App. 
045; "Danville Wight, Posc& 0.) Conve 
Commonwealth, 230 S.W. 38,°40, #91 
Ky. 270; Suburban Blectrie Co. v. 
Commonwealth, 55 S.W. 684, 21 Ky.L. 
1556, 1557; West v. State, 9 S.W.(2d) 
%37, (38 110 Tex-Cr. 544. 

[a] “Bare failure or refusal” dis- 
tinguished.—4tna Life Ins. Co. v. 
Carroll, 150 S.E. 208; 202, 169 Ga. 333. 


66. .U.. S.. ve Howard, 132 -&.. 2325; 
350. See also Perjury § 23. 


67. Mackey v. Fullerton, 4 P. 1198, 
1200, 7 Colo. 556; Thiebaud v. First 
Nat. Bank of Vevay, 42 Ind. 212, 222. 


6g. Allen v. Fromme, 88 N.E. 646, 
195 N.Y. 404, 407; Delbon v. Kraut- 
wald,- 165. N-¥.S:" 534,1°53552 VAllen® vx 
Becket, 84 N.Y.S. 1009, 1010; North- 
ern. Co. fv... Carpentierse3. Abbeers 
CNEY. e259) Ls EOW Eres acon acs. 


63. Allen v. Fromme, 88 N.E. 646, 
195 N.Y. 404, 407; Ritz Carlton Apart- 
ments v. Fried, 232 N.Y.S. 519, 520, 
133 Mise. 607; Delbon vy. Krautwald, 
169 N.Y.S. 610, 611; Cohn v. Melan- 
con, 151 N.Y.S. 39, 40, 88 Misc. 549; 
Allen v. Becket, 84 N.Y.S. 1009, 1010; 
Northern R. Co. vy. Carpentier, 3 Abb. 
Pr. «GN. ¥-))- 259; 13 “How. Pr. 1222) 3224. 
See also Executions § 1111. 

70. Commonwealth v. Hicks, 7 Al- 
len (Mass.) 573, 576; Commonwealth 
v. Temple, 14 Gray (Mass.) 69, 79. 
Howard v. Hudson, 2 B. & B. 1, 10, 
118 Reprint 669. 

71. Indemnity Ins. Co. of North 
America v. Scott, (Tex.Civ.App.) 278 
S.W. 347, 348. 

72. eee v. Tillis, 46 S.E. 926, 55 
W.Va. 198, 199. 


73. eine v. State, 30 S.E. 
Ga. 263, 265. 


74 Toney v. Geo. A. Fuller Co., 
(La.App.) 143 So. 541, 543. 

75. People v. Pool, 27 Cal. 572, 585; 
Smith v. State, 55 SB. 475, 126 Ga. 
544, 546; Brooks vy. Pittsburgh, (ORK OR 
& St. L. R. Co., 62 N.E. 694, 158 Ind. 
62, 70; Lane vy. State, 16 Tex. App. 172, 
177. ‘See also Homicide §§ 79, 80. 


76. Hiatt v. Tomlinson, 158 N.W. 
383, 384, 100 Neb. 51; State v. Dona- 
hue, 135 N.w. 1030, 1033, 91 Neb. 311, 
Ann.Cas.1913D 18; Territory v. San- 
chez, 94. P. 954, 14 NM. 493, 501, 20 
Ann.Cas. 109. 

77. State v. Equitable Loan & In- 
vestment Co., 41 S.W. 916, 142 Mo. 
325, 338. See also Officers §§$ 150, 151 
(as ground for removal). 


[a] As applied to trustee, the 
phrase held to mean “a conscious, de- 
liberate breach of trust.’? Van Siclen 
v. Bartol, 95 F. 798, 798. 

78. Van Siclen v. Bartol, 95 F. 793, 
798. 

79. 
695; 
{d}. 


65. 


30, 103 


See Banks and Banking §§ 686— 
Fidelity Insurance § 4 note 39 


80. Morris v. Covey, 148 S.W. 257, 
104 Ark. 226, 236. 

81. Standard D. [quot Indemnity 
Ins. Co. of North America v. Scott, 
(Tex.Civ.App.) 278 S.W.° 347, 349]. 


[a] “Gross negligence” compared. 
—‘‘But between ‘willful mischief,’ and 
‘gross negligence’ the boundary line 
is hard to trace. I should rather say 
impossible. The law runs them into 


“willful misappleation,”’?® 
tion,’®° “willful mischief,”§1 “willful misconduet,”*? 


“willful misappropria- 


each other, considering such a degree 
of negligence as some proof of male 
ice.’ Conrad v. Baltimore & O. 

Co., 61 S.E. 44, 46, 64 W.Va. 176, 180, 
16 L.R.A.N.S. 1129 [quot Lynch v. 
‘ae 1 QB. 129, 38, 213: Reprint 


82. Meyer v. Dollar S. S. Line, 43 
F.(2d) 425, 426; Lacey v. Louisville 
& N. Re Co, 152 P1345 51365, 8 ©1C rae 
852; Pennsylvania Co. v. Reesor, 108 
N. E. 983, 987, 60 Ind.App. 636; State 
v. Naumann, (Iowa) 239 N.W. 93, 94; 
State v. Garretson, 223 N.W. 390, 392, 
207 Iowa 627; State v. Meek, 127 N. 
W. 1023, 148 Iowa 671, 673, 31 L.R.A. 
N.S. 566, Ann.Cas.1912C 1075; Wick 
v. Gunn, 169 P. 1087, 1088, 66 Okl. 316, 
4 ALR. 107: Jones v.. First State 
Bank, 18 S.W.(2d) 326, 158 Tenn. 356, 
362. See also Motor Vehicles §§ 804— 
807; Officers § 151. 

[a] Involving knowledge of wrong. 
—Clemens Horst Co. v. Industrial 
Ace. Commission of California, 193 P. 
105,109, 184 Cal.180, 1:6 “Al Re 6a 
Howard v. Howard, (Cal.App.) 22 P. 
(2d) 279, 281; Summers vy. Indus- 
trial Accident Commission, (Cal.App.) 
20 P.(2d) 762, 763; Manica v. Smith, 
(Cal.App.) 18 P.(2d) 347, 350; Helme 
v. Great Western Milling Co., 185. P. 
510, 512, 43 Cal.App. 416, 421; Attna 
Life Ins. Co. v. Carroll, 150 S.E. 208, 
212, 169 Ga. 333; Haskell & Barker 
Car Co. v. Kay, 119 Nike 81:1) SilaeGs 
Ind.App. 545; In re Mallon’s Hstate, 
97 WINGY. Sih) 23 2155 ALLO.) Ap pai veaaoues 
Harvey v. Guaranty Trust Co., 236 N. 
Y.S. 37, 51, 134 Mise. 417; Nashville, 
Cc. & St. L..R.Co.. v. Wright, 250.5, We 
903, 904, 147 Tenn. 620; Park Utah 
Mining Co. v. Industrial Commission, 
220 Ps 389,390, 62 Utah) 421:) ine re 
City Equitable Fire Insurance Co., 
[1925] Ch. 407, 433; In re Mayor of 
London and Tubbs’ Contract, [1894] 
2 Ch. 524, 538; Lewis v. Great West- 


ern R. Co., 3 Q.B.D. 195, 206; Ander- 
son v. Canadian Northern R. Co., 10 
Sask.L. 325, 340, 35 Dom.L.R. 473. See 


Walker v. Bacon, (Cal.App.) 23 P.(2d) 
520, 522 (where an instruction bring- 
ing out this idea was criticized as 
covering only gross negligence and 
falling short of proper definition of 
“willful misconduct”). 


[a] “Accident or negligence” con- 
trasted.—Chicago, St. L. & P. R. Co. 
v. Nash, 27 N.E. 564, 565, 1 Ind.App. 
298; In re Mallon’s Hstate, HEISEI Se 
23, 25, 110° App:Div. 61; Lewis Jy, 
Great Western R. Co., 3 Q.B.D. 195, 
206 [quot In re City Equitable Fire 
Insurance Co., [1925] Ch. 407, 435; 
In re Mayor of London and Tubbs’ 
Contract, [1894] 2 Ch. 524, 538; An- 
derson v. Canadian Northern R. Co., 
10 Sask.L. 325, 340, 35 Dom.L.R. 473]. 


[b] “Gross negligence” contrasted. 
—Walker v. Bacon, (Cal.App.) 23 P. 
(2d) 520, 523; Howard: v. Howard, 
(Cal.App.) “22 P.(2d) 279, 281; Sum- 
ner v. Edmunds, (Cal.App.) 21 P.(2d) 
159, 162; Nelson v. Westergaard, (Cal. 
App.) 19 P.(2d) 867, 873; Helme v. 
Great Western Milling Co., 185 P. 510, 
512, 43 Cal.App. 416, 420; Adtna Life 
Ins. Co. v. Carroll, 150 S.E. 208, 212, 
169 Ga. 333; Park Utah Mining Co. 
v. Industrial Commission, 220 P. 389, 
390, 62 Utah 421. 

[e] “Weedlessness,” “inadvert- 
ence,” or ‘“thoughtlessness”? distin- 
guished.—Red Star Motor Coaches v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


“willful misfeasance,”’? “willful mismanagement,”®+ 
“willful misstatement, 785 Corll ful neglect, 286 eral 
“willful neglect ‘of official 


ful neglect of duty,’8? 


duty, 88 “willful neglect or default,”8° “willful | corrupt failure, refusal, 
neglect or omission,”®® “willful neglect, refusal | fraudulent breach of duty, 
or failure,”®! “willful negligence,”®? “willful non- 

feasance and misfeasance,’”®? “willful, obstinate, 


and continued desertion,”®* “willful obstruetion,”®® 
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juring 


“willful? obstruction [of highway],”°* “ ‘willful’ 


Chatham, (Md.) 163 A. 886, 888. 


{[d] “Intentional misconduct” dis- 
tinguished.—‘‘There may be intention- 
al misconduct which is in no sense 
willful. Willful misconduct includes 
both intentional and wrongful action.” 
Pennsylvania Co. v. Reesor, 108 N.E. 
983, 987, 60 Ind.App. 636. 

[e] “Mere violation of rules” dis- 
tinguished.— tna Life Ins. Co. v. 
Carroll, 150 S.B. 208, 212, 169 Ga. 333; 
Frint Motorcar Co. v. Industrial Com- 
mission of Wisconsin, 170 N.W. 285, 
286, 168 Wis. 436, 439. 

{f] “Negligence” distinguished.— 
(1) “Willful misconduct’ means 
something different from and more 
than negligence, however gross.’ 
Helme v. Great Western Milling 'CO:, 
185 P. -510, 512, 43 Cal.App. 416, 421 
[quot Walker v. Bacon, (Cal.App.) 
23 P.(2d) 520, 521; Howard v. How- 
ard, (Cal._App.) 22) P.@d) 279; 2817: 
(2) “Willful misconduct means some- 
thing more than negligence. It car- 
ries the idea of deliberation and in- 
tentional wrongdoing.” Nashville, C. 
Reape a whos WV. Vie ht, 250: SAW 
903, 904, 147 Tenn. 620. 


[g] ‘Pure inadvertence or negli- 
gence” distinguished.—Anderson  v. 
Canadian Northern R. Co., 10 Sask.L. 
325, 840, 35 Dom.L.R. 473. 

{h] Not including every mistake. 
—‘‘Manifestly it is not applicable to 
every case of misconduct, nor to every 
mistake, or every departure from the 
strict letter of the law defining the 
officer’s duties, but only to willful 
wrongs or omissions on his part.” 
State v. Meek, 127 N.W. 1023, 148 Iowa 
671, 673, 31 L.R.A.N.S. 566, Ann.Cas. 
1912C 1075 [quot Hiatt v. Tomlinson, 
158 N.W. 383, 385, 100 Neb. 51; State 
v. Donahue, 135 N.W. 1030, 1034, 91 
Neb. 311, Ann.Cas.1913D 18]. 

[i] “Reckless disregard of conse- 
quences” equivalent.—‘‘Reckless dis- 
regard of what may be the probable 
consequences of an act calculated to 
cause injury is wanton negligence, 
and is the equivalent of willful mis- 
conduct.” Lacey v. Louisville & N. R. 
CO. wul yee. 1o4.0 130, GC. CA. 852; 


Within Workmen’s Compensation 
Act. See Workmen’s Compensation 


Acts §§ 78, 100. 
83. Wilson v. Manes, 28 Ont. 419, 
432; Anderson v. Canadian Northern 


R. Co., 10 Sask.L. 325, 342, 35 Dom.L. 
R. 473. See also Officers §§ 150-153. 


[a] “A conscious deliberate breach 
of trust.”—Van Siclen vy. Bartol, 95 F. 
793, 798 [quot Thompson v. Hays, 11 
F.(2d) 244, 248 (quot Harvey v. Guar- 
anty Trust Co. of New York, 236 N.Y. 
Suet, 53, 184 Mise. 417)']. 


84. Jones v. First State Bank, 13 
S.W.(2d) 326, 158 Tenn. 356, 361. 


85. Fidelity & Casualty Co. v. 
Bank of Timmonsville, 139 F. 101, 103, 
71 C.C.A. 299 (in fidelity bond). 


86. Thompson v. Hays, 11 F.(2d) 
244, 248; Nelson v. State, 62 So. 189, 
182 Ala. 449, 458; State v. Martin, 61 
So. 491, 180 Ala. 458, 463; Locke v. 
Locke, 94 P. 244, 153 Cal. 56, 58; Towle 
Vv. Matheus, 62 P. 1064, 130 Cal. 574, 


577; Washburn v. Washburn, 9 Cal. 
475, 476; Porter v. Porter, 198 P. 1006, 
52 Cal.App. 452; Fuller v. Chicago & 
N. W. R. Co., 31 Iowa 187, 204; Wash- 
ington & Baltimore Turnpike Road v. 
State, 19 Md. 239, 295; Warren v. Pa- 
zolt, 89 N.E. 381, 388, 203 Mass. 328; 
Farwell v. Farwell, 133 P. 958, 47 
hy wigs 574, 580, Ann.Cas.1915C 78; Har- 
Cae ye Guaranty Trust Co. of New 
Yon. QB6ON.Y.S: 37, 52, 134 Misc. 417. 
See also Divorce §§ "131-136; Husband 
and Wife § 920 et seq; Officers §§ 151, 
152; Parent and Child §§ 208-213. 


[a] Contradictory when words are 
separately used.—‘‘Unassociated the 
two words import a contradiction in 
terms, the former implying purpose, 
and the latter the absence of pur- 
pose.” State v. Martin, 61 So. 491, 
180 Ala. 458, 463 [cit Cyc]. 

[b] Criminality not implied.—In a 
proceeding to forfeit the charter of a 
turnpike road company for willful 
neglect in maintaining its road and 
bridges thereon in proper repair, the 
eourt said: ‘The objection made by 
the appellant [road company] to the 
charge of ‘willful’ neglect, in our 
opinion is misconceived. The term 
does not in this case imply criminal- 
ity, but must be construed to mean 
permissive, voluntary neglect.’? Wash- 
ington & Baltimore Turnpike Road vy. 
State, 19 Md. 239, 295. 


[e] “Wanton neglect” nearly 
synonymous.—‘It has been held that 
‘willful’ and ‘wanton’ neglect are 
nearly synonymous, each implying 
either actual malice or anti-social 
recklessness.” City of Lexington v. 
Lewis, 10 Bush (Ky.) 677, 680. 


[ad] “Mere neglect” contrasted.— 
Shelby County Bd. of Internal Imp. 
v. Scearce, 2 Duv. (Ky.) 576, 577. 


[e] “Simple neglect” distinguish- 
ed.—Nelson v. State, 62 So. 189, 182 
Ala. 449, 458. 


{[f] By trustee.—‘A willful neg- 
lect means such reckless indifference 
to true interests of the trust as to 
amount to or partake of a willful vio- 
lation of duty.” Warren v. Pazolt, 
89 N.E. 381, 388, 203 Mass. 328 [quot 
Harvey v. Guaranty DPrust. :CoriOL 
New York, 236 N.Y.S. 37, 52, 134 Misc. 
417]. 

87. Illinois Cent. R. Co. v. Haw- 
kins, 74 So. 775, 114 Miss. 110, 114, L. 
RAT LOTiD Ii Peoples v. brooks; 1 
Den. (N.Y.) 457, 459, 43 Am.D. 704. 
See also Officers § 151. 


[a] As not implying evil motive.— 
“The meaning accorded above to ‘will- 
ful neglect of duty’ excludes the idea 
that, in order to be guilty thereof, the 
officer must entertain at the time an 
evil, bad, or corrupt motive or intent 
to omit to perform a plain and mani- 
fest duty.” State v. Martin, 61 So. 
491, 180 Ala. 458, 463 [cit Nelson v. 
State, 62 So. 189, 182 Ala. 449, 465 
(dis op using language to similar ef- 
fect)]. 

[b] As implying knowledge.— 
“Since it is impossible to intention- 
ally omit the performance of a duty 
without a knowledge of the duty, the 
stated definition of ‘willful neglect of 
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omission,”°7 “willful opening, breaking down, or in- 
fences,’’°’ “willful or arbitrary, 
“willful or contumacious holding over,’ “willful or 


9999 


or neglect,”? “willful, or 
3 (willful or habitual 


neglect or refusal to perform the duties,”’* “willful 
or intentional,”® “willful or intentional act,’”’® “will- 
ful or intentional failure,”? “willful or intentional 


duty’ implies knowledge of the duty 
so omitted to be per formed. ” State v. 
Martin, 61 So. 491, 180 Ala. 458, 461. 


88. State v. Wilson, 196 P. 758, 762, 
108 Kan. 641, 651; Phillips v. State, 
181 B. 713, 75 Ok. 46, 47. 


89. Warren v. Pazolt, 39 N.E. 381, 
888, 203 Mass. 328; In re City Eq- 
uitable Fire Insurance Co., [1925] Ch. 
407, 430; Elliott v. Turner, 13 Sim. 
477, 485, 60 Reprint 185. See also 
Trusts § 526. 


90. Kellyville Coal Co. v. Strine, 
a halle UNE T-NG o} og ba Cis Letts) 


81. Chicago- eoulter ville Coal Co: v. 
Fidelity & Casualty Co. of New York, 
130 F. 957, 960; Cyrulik v. Ritchey 
Coal, Co}; 215 Tl. App. 254, 263. 


92. See Workmen’s Compensation 
Acts § 153 text and note 26. 


93. State v. Equitable Loan & In- 
vestment Co., 41 S.W. 916, 142 Mo. 
325, 338. 

94. Mitchell v. Mitchell, 107 So. 
620; 631, 91 Ma, 4273 Fl yo cee 156 
So. 941, 942, 62 Fla. 493, 39 L.R.A.N.S. 
1117. See also Divorce § 128. 


95. Wilcox v. Commonwealth Real- 
ty & Trust Co., 227 N.W. 678, 680, 248 
Mich. 527; In re Hetling and Mer- 
ton’s Contract, [1893] 3 Ch. 269, 273. 


96. Savannah, etc., R. Co. v. State, 
3 So. 204, 23 Fla. 579, 583; Dodson v, 
State, (Tex.Cr.) 49 S.W. 78, 79; Par- 


sons v. State, 9 S.W. 490, 26 Tex.App. 
192; Trice v. State, 17 Tex.App. 43, 
46; State v. Castle, 44 Wis. 670, 685; 


State v. Hayden, 32 Wis. 668, 669; 
Fearnley v. Ormsby, 4 C.P.D. 136, 138. 
See Sanders v. State, (Tex.Cr.App.) 
26 S.W. 62. 


97. People v. Swiggy, 232 P. 174, 
176, 69 Cal.App. 574; Des Moines v. 
Cutler, 123 N.W. 218, 220, 144 Iowa 
535; Warly v. Canadian Northern R. 
Co., 8 Sask.L. 27, 29. 


[a] “Inadvertent omission” con- 
trasted.—‘‘It is reasonable to 
make a distinction between an omis- 
sion to perform resulting from inad- 
vertence or mistake, and an omission 
willfully done.’”’ Des Moines v. Cut- 
ler, 123 N.W. 218, 220, 144 Iowa 535. 


A ie State v. Clark, 29 N.J.Law 96, 


> 


99. Day v. State, 42 S.W.(2d) 1013 
1015, 118 Tex.€r. 244. 

1. Lesser-Goldman Cotton Co. v. 
Fletcher, 239 S.W. 742, 746, 153 Ark. 
17. See also Landlord ‘and Tenant §§ 
1289-1297. 


2. State v. Alcorn, 14 S.W. 663, 78 
Tex. 387, 392 


3. earone v. Smilie, 32) RP. 702; 97 
Cal. 647, 654. 


4 State v. Naumann, (Iowa) 239 
N.W. 938, 94; State v. Gar retson, 223 
N.W. 390, 392, 207 Iowa 627. 


5. Jones v. State, 5 Tex.App. 130, 
131; Flanders v. Mullin, 66 A. 789, 80 
Vt. 124, 128, 12 Ann.Cas. 1010. 

6 State v. Mathews, (Kan.) 21 P. 
(2d) 408, 411. 

7. Leslie v. Rich Hill Coal Min. 
Co., 19 S.W. 308, 310, 110 Mo. 31. 
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injury,”’ “willful or intentional wrong,”® “willful 
or malicious,”!° “willful or malicious assault,”?+ 
willful or purpos- 
willful or wan- 
ton,’’?> “willful or wanton act,’’+® “willful or wanton 
conduct,”!7 “willful or wanton injury,’'® “willful 


“willful or malicious injury,”!? “ 


ed,”18 “willful or voluntary,’?4 


or wanton wrong,’!® “willful or 


8. See Negligence §§ 39-46. 


[a] What constitutes—(1) “To 
constitute ‘willful or intentional in- 
jury’ there must be a knowledge of 
the danger accompanied with a de- 
sign or purpose to inflict injury, 
whether the act be one of omission 
or commission.” Central of Georgia 
R. Co. v. Corbitt, 118 So. 755, 218 Ala. 
410, 411. 


[b] “Injury through mere inad- 
vertence” contrasted.—Hartman  v. 
Badger Tobacco Co., (Wis.) 246 N.W. 
Oils DUO: : 

[ec] “Injury through wantonness” 
compared and contrasted.—Central of 
Georgia R. Co. v. Corbitt, 118 So. 755, 
218 Ala. 410, 411; Feore v. Trammel, 
102 So. 529, 533, 212 Ala. 325. 


Ore DIiCaALO. Mote ocak. ct. CO. tvs 
Nash, 27 N.E. 564, 565, 1 Ind.App. 298. 


[a] “Wantonness” compared.—In 
holding that acts performed with a 
knowledge of facts and conditions 
that render the same greatly danger- 
ous to the lives of others, and where 
there is a probability that they will 
result injuriously, may be said to be 
“willful,” the court said: ‘This de- 
gree of recklessness, with a conscious 
knowledge of its probable harmful 
consequences constitutes that wan- 
tonness which in law, finds its equiv- 
alent in point of responsibility, to 
willful or intentional wrong.” Mont- 
gomery St. R. Co. v. Lewis, 41 So. 736, 
148 Ala. 134, 142 [quot Birmingham 
So. R. Co. v. Powell, 33 So. 875, 136 
“Ala. 232, 243]. 


10. State v. Alexander, 48 S.C.L. 
247, 253. 
[a] “Unlawful” distinguished.— 


“An act may be unlawful and so in- 
volve legal responsibility without be- 
ing either willful or malicious.” 
State v. Alexander, 48 S.C.L. 247, 253. 

11. Lentine v. McAvoy, 136 A. 76, 
77, 105 Conn. 528. 

12. Sharkey v. Skilton, 77 A. 950, 
33 Conn. 503, 507. 

TA MOCHICASO LOM, eae. it. COV, 
Nash, 27 N.E. 564, 565, 1 Ind.App. 298. 

14 Derden vy. State, 120 S.W. 485, 
AST, 56 TPex.Cr:* 396. 


15. ‘Cleveland, C. C. & St. L: R. Co. 
v. Cline, 111 Ill.App. 416, 423; Thom- 
as v. State, 14 Tex.App. 200, 202. 


16. Caldwell v. State, 115 S.W. 597, 
55 Tex.Cr. 164, 166, 131 Am.S.R. 809. 


[a] “Gross indifference” analo- 
gous.—Houston Chronicle Pub. Co. v. 


McDavid, (Tex.Civ.App.) 173 S.W. 
467, 470. 
[b] Knowledge essential.—Cover 


v. Hershey Transit Co., 139 A. 266, 268, 
290 Pa. 551. 


[c] Malice not necessarily implied. 
—People v. Jones, 89 N.E. 752, 241 
Ill. 482, 495, 16 Ann.Cas. 332. 


[d] As implying intention or reck- 
less indifference.—‘‘For one to kill an- 
other by a willful or wanton act im- 
plies an intentional killing or a situ- 
ation of danger within the conscious- 
ness of the actor and such conduct 
on his part with reference to that 
situation as implies a reckless indif- 
ference to the probable consequenc- 
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wrongful inva- 


es of the course he pursues.” Louis- 
ville & N. R. Co. v. Orr, 26 So. 35, 121 
Ala. 489, 498. 


[e] “Intentional act” distinguish- 
ed.—‘“‘It is not every intentional act 
that is a willful or wanton act.” 
Thomas v. State, 14 Tex.App. 200, 204 
[quot Caldwell v. State, 115 S.W. 597, 
55 Tex.Cr. 164, 166, 131 Am.S.R. 809]. 


17. Montgomery St. Ry. v. Rice, 
88° So. 857, 142. Ala. 674;). Illinois 
Cent. R. Co. v. Leiner, 67 N.E. 398, 
202, Ill... 624, 629, 95 Am.S.R. 266; 
Crossman v. Southern Pac. Co., 194 
P. 839, 44 Nev. 286, 301. 


18. Conrad v. Wheelock, 24 F.(2d) 
996, 998; Heller v. New York, N. H. & 
H., R. Co, 265 F. 192, 194; Brown v. 
apts Terminal Co., 150 N.B. 242, 319 
Ill, 326. 


19. Houston Chronicle Pub. Co. v. 
nee (Tex.Civ.App.) 173 S.W. 467, 
AOR 


20. Koerber v. Patek, 102 N.W. 40, 
45, 123 Wis. 453, 68 L.R.A. 956. 


21. State v. Donahue, 135 N.W. 
1030, 1034, 91 Neb. 311, Ann.Cas.1913D 
18. See also Telegraphs and Tele- 
phones § 155. 


[a] “Intentional failure” may con- 
stitute.—Leslie v. Rich Hill Coal Min. 
€o.,, 19 Sow. 308, 310, 110° Mo; 81. 


[b] “Intentional” refusal held not 
“willful.’—U. S. v. Praeger, 149 F. 
474, 479. 


[c] “Intentional and unreasonable 
refusal” held willful—Vermilye v. 
Postal Tel. Cable Co. of Massachu- 
setts, 91 N.E. 904, 905, 205 Mass. 598, 
30° TARZAN: SS) 472. 


[dad] Refusal under “bona fide” be- 
lief held not “willful.’—Johnson v. 
Allen, 15 Can.L.T.Oce.Notes 257. 


22. Jones v. State, 62 So. 306, 307, 
7 Ala.App. 180 (on highway). 


23. Ernst v. Grand Rapids Engrav- 
ing Cou, 138) IN. W. 9105057) 1052) a3 
Mich. 254; Anonymous, 6 Can.Cr.Cas. 
163, L644" Res v. Weclair,:2 CamCr, 
Cas. 297, 300. ; 


24. Niantic Coal, etc., Co. v. Leon- 
ard ja QeiNe S294 26 e DS 2G yo dl Ge 
Beard y. Skeldon, 113 Ill. 584, 586; 
Wesley City Coal Co. v. Healer, 84 
Ill. 126, 127; Vermilye v. Postal Teli.- 
Cable Co., 91 N.B. 904, 205 Mass. 598, 
604, 30 L.R.A.N.S. 472; Leslie v. 
Rich Hill Coal Min. Co., 19 S.W. 308, 
110 Mo. 31, 41; Buchanan v. Cook, 40 
A. 102, 70 Vt. 168, 174. 


25. Love v. State, 144 So. 843, 844, 
107 Fla. 376. 


[a] ‘ ‘Malicious’ setting fire to or 
burning” contrasted.—Love v. State, 
144 So. 848, 844, 107 Fla. 376. 


26. See Trespass § 257 note 62 
[d] (3). 

27. Hay v. Peterson, 45 P. 1073, 6 
Wyo. 419, 440, 34 L.R.A. 581. See 
also Contempt §§ 48-51. 


28, Chicago, St. i & Po RCo ve 
Nash, 27 N.E. 564, 565, 1 Ind.App. 
298; Crosby v. Seaboard Air Line R. 
Co., 61 S.H. 1064, 81 S.C. 24, 81; Hull 
v. Seaboard Air Line R. Co., 57 S.E. 
zat S.C. 278, 284, 10 L.R.A.N.S. 


sion,”2° “willful refusal,”?1 ‘willful’ refusal or 
failure to work,’’?? “willful refusal or neglect,” 
“willful refusal to perform statutory duty, 
ful’ setting fire to or burning,’’?® “ ‘willful’ severance 
of timber,’?* “willful suppression of evidence,”?? 
“willful tort,”?> “willful trespass,”?° “willful tres- 
passer,’”?° “willful, unlawful and reckless,”*1! “will- 
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[a] “Gross negligence” inter- 
changeable or synonymous.—Thayer 
v. Denver & R. G. R. Co., 154 P. 691, 
21 N.M. 330, 346. 


{b] “Wegligence”’ distinguished.— 
Thayer v. Denver & R. G. R. Co., 154 
PR. 691, 21 NIM’ 330, 3503) Pay ner. 
Pence 133 N.E. 85, 88, 103 Ohio St. 


Cc] ; 
—Miller v. Miller, 
17 Ind.App. 605. 


29. Standard D. [quot Indemnity 
Ins. Co. of North America v. Scott, 
(Tex.Civ.App.) 278 S.W. 347, 349]; 
Tufts v. State, 27 So. 218, 41 Fla. 663, 
666; American Sand & Gravel Co. v. 
Spencer, 103 N.E. 426, 428, 55 Ind.App. 
553; Parker v. Parker, 71 N.W. 421, 
102 Iowa 500, 504; Werner v. Flies, 
59 N.W. 18, 91 Iowa 146, 147; State 
v. Shevlin-Carpenter. Co., 113 N.W. 
634, 102 Minn. 470, 478; State v. Alex- 
ander, 48 S.C.L. 247, 252; Wood v. 
Weaver, 92 S.E. 1001, 121 Va. 250, 261; 
Elk Garden Big Vein Mining Co. v. 
Gerstell, 131 S.E. 152, 100 W.Va. 472, 
474; Petrelli v. West Virginia-Pitts- 
burgh Coal Co., 104 S.E. 103, 86 W.Va. 
607, 613; Foulger v. Steadman, L.R. 
8 Q.B. 65, 68: Jones v. Taylor, 1 E.& 
H. 20, 24, 102 E.C.L. 20, 120 Reprint 
815. See Savage v. Tullar, Brayt. 
(Vt.) 223. See also Trespass § 257 
text and notes 62 [d], 63. 


[a] Mere negligence held insuffi- 
cient to constitute “willful trespass.” 
—‘Mere negligence which is synony- 
mous with inadvertence will not alone 
sustain a finding of willful trespass.’’ 
Resurrection Gold Min. Co. v. Fortune 
Gold Min. Co., 129 F. 668, 680, 64 C. 
C.A. 180. ; 


30. Baker-Matthews Lumber Co. 
v. Bank of Lepanto, 282 S.W. 995, 998, 
170 Ark. 1146; Warren Stave Co. v. 
Hardy, 198 S.W. 90, 100, 180 Ark. 547, 
L.R.A.1918B 183; Forman v. G. D. Hol- 
loway & Son, 183 S.W. 763, 764, 122 
Ark. 341; Elk Garden Big Vein Min- 
ing Co. v. Gerstell, 131\S.B..152, 153, 
100 W.Va. 472; Petrelli v. West Vir- 
ginia-Pittsburgh Coal Co., 104 S.E. 
103, 86 W.Va. 607, 613; Pittsburgh & 
W. Va. Gas Co. v. Pentress Gas Co., 
100 S.H. 296, 84 W.Va. 449, 454, 7 A. 
L.R. 901; Jones v. Taylor, 1 E.&E. 
20, 24, 102 B.C.L. 20, 120 Reprint 815. 
oN also Trespass § 257 note 62 [da] 

[a] “Innocent trespasser” con- 
trasted.—One who takes the ore of 
another from his land without right 
either recklessly or with the actual 
intent so to do held to be a “willful 
trespasser’; but one who takes such 
ore without right, but inadvertently 
and unintentionally, or in the honest 
belief that he is exercising his own 
right, held to be “innocent trespass- 
er.” Resurrection Gold Min. Go. v. 
Fortune Gold Min. Co., 129 F. 668, 679, 
64 C.C.A. 180. To similar effect Amer- 
ican Sand & Gravel Co. v. Spencer, 
103 N.E. 426, 427, 55 Ind.App. 553; 
State v. Shevlin-Carpenter Co., 113 N. 
W. 6384, 102 Minn. 470, 478 (applying 
analogous reason to trespasser on 
state timber land). 


31. Crosby v. Seaboard Air Line R. 
Co., 61 S.H. 1064, 81 S.C. 24, 26. 


“Negligent act” distinguished. 
47 N.E. 338, 339, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ful violation,”®? “willful violation of duty,’?% “will- 
ful, wanton and reckless,”*4 “willful, wanton, or in- 
tentional negligence,”*> “willful, wanton, or reck- 
less,”*° “willful, wanton or reckless tort,’3? “will- 
_ ful withholding of money,”?® and “willful wrong.’’?® 


[§ 1] A. In General. 
verb of “willful,” and like the adjective,#! it has been 
said that the word is not easy of precise definition ;*2 
that it has various meanings,*? is susceptible of dif- 
ferent shades of meaning or degrees of intensity,*4 


WILLFULLY.?*° 


WILLFUL—WILLFULLY 


TI d- [ 
aes of the writer.>? 


although it has also been said that it has a well-de- 


Sa MODULIl Ve oy LOS Ot, S18, 68 1'5, 
174 U.S. 728, 734, 43 L.Ed. 1150; Pot- 
maten( vy. Ws S...4 5 S.Ct: 144) 1475-155 U.S, 
438, 446, 39 L.Ed. 214; Chicago, St. 

EAN COn RICO. Vaklioasis 162 I Sob, 

841, 90 C.C.A. 211; Fulton v. Wilming- 

bon star Min Cos v133 Hy 793..195,.66 

CeA, 247, 68 REA. 168; Chicago- 

Coulterville Coal Co. v. Fidelity & 

Casualty Co. of New York, 130 F. 957, 

Mol ata: ite, laseCol-v Carroll, 

150 S.E. 208, 212, 169 Ga. 333; Peter- 

son v. Pusey, 86 N.E. 692, 237 Ill. 204, 

208; Spring Valley Coal Co. v. Greig, 

80 N.E. 1042, 226 Ill. 511, 519; Mar- 

quette Third Vein Coal Co. v. Dielie, 

GOveN Hd, oO, 208501, 196; (Carter- 

ville Coal Co. v. Abbott, 55 N.E. 131, 

133, 181 Ill. 495; Catlett v. Young, 32 
N.E. 447, 143 Ill. 74, 78; Cyrulik v. 

Ritchey Coal Co., 215 Ill.App. 254, 

261; Alsdurf v. Big Four Wilmington 

Coal Co., 198 Ill.App. 15, 22; Hughes 

v. Eldorado Coal & Mining Co., 197 

Ill.App. 259, 267; Kemp v. Southern 

Coal’& Min. Co., 19%. Tl App.. 17,23); 

Springfield Coal Min. Co. v. Gedutis, 

Oa APD. jsois oro part «81 \N. B98, 

227 Ill. 9]; Princeton Coal Min. Co. 

v. Lawrence, 95 N.E. 423, 176 Ind. 469, 

479; Des Moines v. Cutler, 123 N.W. 

218, 219, 144 Iowa 535; Leslie v. Rich 

Hill Coal Min. Co., 19 S.W. 308, 309, 

tO) Moin sic Wick wv. “Gunn,” 169) P. 

1087, 1088, 66 Okl. 316, 4 A.L.R. 107; 

State v. Burlington Drug Co., 78 A. 

882, 84 Vt. 2438, 253; State v. McAloon, 

124 N.W. 1067, 142 Wis. 72, 73. See 

also Mines and Minerals § 793. 


[a] Evil or wrongful intent not 
essentiai.— Bouvier L. D. [cit Rob- 
erts, Johnson & Rand Shoe Co. v. 
Dower, 208 F. 270, 272 (cit New Un- 
ion Coal Co. v. Walker, 31 S.W.(2d) 
753, 755, 182 Ark. 460) and quot Ous- 
ley v. State, 122 So. 731, 154 Miss: 
451, 456]; Cook v. Big Muddy-Carter- 
ville Mining Co., 94 N.B. 90, 249 Ill. 
41, 51; Mertens v. Southern Coal & 
Mining Co., 85 N.H. 748, 235 Ill. 540 
[aff 140 Ill.App. 190]; Eldorado Coal, 
& Coke Co. v. Swan, 81 N.E. 691, 227 
Til. 586, 590; Kellyville Coal Co., v. 
*Strine, 75 N.E. 375, 380, 217 Ill. 516; 
Odin Coal Co. v. Denman, 57 N.E. 192, 
185 Ill. 413, 419, 76 Am.S.R. 45. 


{[b] Reckless disregard of provi- 
sions not essential.—Schultz v. Henry 
Ericsson Co., 106 N.E. 236, 240, 264 
Tll. 156. 

[ec] “Mere mistake” distinguished. 
—Joseph Taylor Coal Co. v. Dawes, 
122 Ill.App. 389, 394. 


[d] “Mere negligence” distin- 
guished.—Cook v. Big Muddy-Carter- 
ville Mining Co., 94 N.E. 90, 249 Ill. 
41, 51; Joseph Taylor Coal Co. v. 
Dawes, 122 Ill.App. 389, 394. 


Of Twenty-eight Hour Law. 
Carriers § 1023. 


83. People v. Brooks, 1 Den. (N.Y.) 
457, 459, 43 Am.D. 704. See Matter of 
Light, 49 N.Y.S. 345, 21 Mise. 737, 
743 (by school board member). 


34 Query v. Howe, 172 N.E. 887, 
888, 273 Mass. 92. 


35. Louisville & N. R. Co. v. Cal- 
vert, 54 So. 184, 186, 170 Ala. 565. 


See 


36. Bellenger v. Nally, (Mass.) 185 
N.E. 346, 348; Isaacson v. Boston, W. 
SiN. Yo Strece wh, Con otis 01 Ndi 28), 
121, 278 Mass. 378. 


37. Tolleson v. Southern R. Co., 
TOPS Ey SIMS Re StGx Te On did? 

38. National Surety Co. v. Page, 
58 F.(2d) 145, 149. 

[a] “Embezzlement” distinguish- 
ed.— National Surety Co. v. Page, 58 
F.(2d) 145, 149. 

So. (Potter vy. UsiSe 5 SiC 1443 
147, 155 U.S. 438, 39 L.Ed. 214; South- 
ern R. Co. v. MeNeeley, 88 N.E. 710, 
712, 44 Ind.App. 126; Lllinois Cent. R. 
Co. v. Hawkins, 74 So. 775, 114 Miss. 
110, Ate RAL LOL Deo Horton v- 
Hquitable’ bs Assur Soc. sl NIYAS: 
1060, 1062, 35 Misc. 495, 497; Tolleson 
v. Southern R. Co., 70 S.E. 311, 88 S. 
Cr 

[a] What constitutes.—(1) The 
term “willful wrong’’ held to con- 
template the doing of an act intended 
to injure the legal rights of another 
or the doing of an act so certain to 
cause injury that the doer must be 
deemed to have intended that partic- 
ular injury. Koerber v. Patek, 102 N. 
W. 40, 45, 123 Wis. 453, 68 L.R.A. 956. 
(2) To constitute a “willful wrong,” 
it has been held there must be a 
purpose to inflict the injury. Bir- 
mingham R., L. & P. Co. v. Norton, 
61 So. 459, 463, 7 Ala.App. 571. 


[b] ‘‘Mere error of judgment” dis- 
tinguished.—Birmingham R., L. & P. 
Co. v. Norton, 61 So. 459, 463, 7 Ala. 
App. 571. 

{c] “Wanton negligence” compar- 
ed.—Birmingham R., L. & P. Co. v. 
per ton 61 So. 459, 468, 7 Ala.App. 


40. See also Wantonly 67 C.J. p 
323; Willful ante; Willfulness post. 


41. See Willful ante § 1. See also 
People v. Vilar, 17 Porto Rico 1015, 
1020 (after quoting various definitions 
of “willful,” the court said: ‘Willful- 
ly has a similar signification when 
qualifying a verb).” 


42... U. ‘Si Vv. Lhree, Rallroad ‘Cars; 
28" i. Cas.No., 16,5039 Lb Aibby 196.) 2.01 
(“‘knowingly,” “willfully,” and “mali- 
ciously,” either singly or united, or 
one of them connected with another, 
have been frequently used, but, their 
signification and effect have not been, 
and cannot be, so precisely defined 
that different interpretations are not 
required in different cases). 


43. Krauskopf v. Tallman, 56 N.Y. 
S. 967, 969, 38 App.Div. 273, 277; Ex p. 
Strong, (Tex/Cr e252 Sow. 167, 069: 
Milwaukee Corrugating Co. v. Win- 
ters, 222 N.W. 251, 254, 197 Wis. 414 
[quot Cyc]. 


44. State v. Preston, 34 Wis. 675, 
683 [quot Hiatt v. Tomlinson, 158 N. 
W. 383, 385, 100 Neb. 51; In re Mal- 
lon’s Estate, 97 N.Y.S. 23, 25, 110 App. 
Div. 61]. See Von Bank v. U. S., 253 
EF. 641, 642; Corrigan, Lee & Halpin 
v. Heubler, (Tex.Civ.App.) 167 S.W. 
159, 162: 


45. Mills v. Glennon, 6 P. 116, 118, 


[§ 2] B. Common Ordinary Sense. 
mon,°* or ordinary,®* parlance, the word has been 
held to be an attitude of mind and will,°* to denote 
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fined signification in law,*5 and is used in averring 
or describing an act,** or to denote the quality of 
an act,*7 or the intent with which it is done.** 
While “willfully” has been defined as “in a willful 
manner,”’*® it also has been variously defined,°® de- 
pending upon the context,®1 and the evident purpose 


In com- 


2 Idaho (Hasb.) 105, 109. 


46. Minkler v. State, 15 N.W. 330,. 
14 Neb. 181, 183. 


47. U.S. v. Sioux City Stockyards. 
Cor, 162) F. 556, 562; Alden v. May- 
field, 166 P. 382, 383, 33 Cal.App. 724. 

“Quality” 51 C.J. p 113. 

48. Eagle Tp. Highway Com’rs v.. 
Ely, 19 N.W. 940, 54 Mich. 178, 1805. 
Hiatt v. Tomlinson, 158 N.W. 3838, 385, 
100 Neb. 51; In re Mallon’s BHstate, 
97 ANU: Sa 235, 25m LhOuA Domb ones 
State v. Preston, 34 Wis. 675, 683. 


“Intent” 33 C.J. p 168. 


49. Century D. [quot Pennsylvania. 
Co. v. Reesor, 108 N.E. 983, 987, 60 
Ind.App. 636]; Webster D. {quot 
United States v. Stickrath, 242 F. 151, 
154; U. S. v. Three Railroad Cars, 
28 ECas Nov 167513.) 1 Abbe 19 Ge 2025 
Gatewood +. Commonwealth, 285 S.W. 
193, 215 Ky. 360, 361; Whitman v. 
State, 22 N.W. 459, 17 Neb. 224, 227; 
Carpenter sv. /Drinityc& BaVepbe COre 
119. S.W.. 335, 3836, 55 Tex.Civ.App. 
627]; Mooneyham v. Bowles, 72 So. 
931, 932, 72 Ela: 259. 


50. Lynch v. Commonwealth, 109 
S.E. 427, 131 Va. 762, 766. 


51, U.S. v. Sioux City Stockyards 
Co., 162 F. 556, 562; Alden v. Mayfield, 
166 P. 382, 383, 33 Cal.App. 724; Hagle 
Tp. Highway Com’rs v. Ely, 19 N.W- 
940, 54 Mich. 173, 180; Milwaukee 
Corrugating Co. v. Winters, 222 N.W. 
251, 254, 197 Wis. 414 [quot Cyc]. See 
U. S. v. Three Railroad Cars, 28 F.Cas. 
No. 16,513, 1 Abb. 196, 201. 


[a] In statutes.—‘‘There is consid- 
erable learning in the law on the 
meaning of ‘willfully’ when used in 
statutes, and it seems to make a dif- 
ference whether the statute is penal 
or non-penal.” Buchanan v. Cook, 40 
ASLO ZO Vita 16.8) dite. 


[b] Sometimes alone, sometimes 
with other words.—'‘The word is in 
frequent use in criminal and penal 
statutes,—sometimes alone, where its 
meaning is to be found in connection 
with a description of the act or thing 
prohibited, and ofiten in connection 
with such words as ‘unlawfully’, 
‘knowingly’, ‘wantonly’, and ‘mali- 
ciously’, where the meaning is deter- 
mined by the whole context.” Rob- 
ae ORNS, HEPA) Teh PM) is UNO Coil LORCA 


52. State v. Preston, 34 Wis. 675, 
683 [quot Hiatt v. Tomlinson, 158 N. 
W. 3838, 385, 100 Neb. 51; In re Mal- 
lon’s Estate, 97 N.Y.S. 23, 25, 110 App. 
Div. 61]. 

53. Rickenberg v. State, 198 P. 767, 
768, 58 Utah 270. 

54, Jones v. Mobile & O. R. Co., 
(Ky.) 127 S.-W. 144, 145. 


55. U. S. v. Philadelphia & R. R. 
Co. 223) BY 207, 2007) See tResina. ve 
Senior, [1899] 1 Q.B. 288, 291 (“so that 
the mind of the person who does the 
act goes with it’’). 

“Attitude” 6 C.J. p 555. 

“wind” 40 C.J. p 716. 


“will” ante. 
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government by the will,5® and means: 
controlled by the will in contradistinction to , 
reason °° desirous; inclined or favorably disposed 
in mind;®° governed by the will;®° prompt to do, 
voluntarily ;°° will- 


ly; oT 


give, grant;°' ready to act;°* 
ingly®* done.®> 
! 


56. Roberts v. U. S., 126 F. 897, 
903,61 CLC A. 427. 
57. Fulton v. Wilmington Star 


Min. Co., 133 F. 193, 196, 66 C.CLA, 247, 
68 L.R.A. 168; New Union Coal Co. 
v. Walker, 31 S.W.(2d) 753, 755, 182 
Ark. 460; Kellyville Coal Co. v. Strine, 
UW DeINE EY. SoCs Le LO LOs lO aon Lebel wei 7, 
Tll.App. 115, 121]; Donk Bros. Coal 
& Coke Co. v. Peton, 61 N.BH. 330, 192 
Till. 41, 45; Odin Coal Co. v. Denman, 
57 N.H. 192, 185 Ill. 413, 418, 76 Am. 
S.R. 45. See People v. Von Tiedeman, 
SzePwtbo, 120 Cal 128, 135. 


58. State v. Smith, 8 N.W. 870, 52 
Wis. 134, 136. 

“Reason” 52 C.J. p 1181. 

59. Webster Int. D. [quot Gate- 
wood v. Commonwealth, 285 S.W. 193, 
215 Ky. 360, 362]. 

60. . Johnson v. State, 61 Ala. 9, 11 
[quot Nelson v. State, 62 So. 189, 182 
Ala. 449, 459; Minor v. Coleman, 74 
So. 841, 842, 16 Ala.App. 5 (quot Cyc); 
People v. Swiggy, 232 P. 174, 176, 69 
Cal.App. 574]; Pennsylvania Co. v. 
Reesor, 108 N.E. 983, 986, 60 Ind.App. 
636 Tanot Cye] 3, Chicagso, ‘Sti.L. & P. 
R. Co. v. Nash, 27 N.E. 564, 1 Ind.App. 
298; Humbird Cheese Co. v. Fristad, 
242 N.W. 158, 161, 208 Wis. 283; Mil- 
waukee Corrugating Co. v. Winters, 
222 N.W. 251, 254, 197 Wis. 414 [quot 
Cyc] Gast two cases so defining both 
“willful” and “willfully’’). See Mink- 
ler v. Sitate, 15 N.W. 330, 14 Neb. 181, 
183. 

“Governed” 28 C.J. p 749 text and 
notes 22-24. 

61. Webster Int. D. [quot Gate- 
wood v. Commonwealth, 285 S.W. 193, 
215 Ky. 360, 361]. 

62. Webster Int. D. [quot Gate- 
wood v. Commonwealth, 285 S.W. 193, 
215 Ky. 360, 361]. 


63. U: S. ve Atchison, T: & S.° RB. 
R. Co., 166 F. 160, 1638; The Ottumwa 
Belle, 78 F. 643, 647; Minor v. 
Coleman, 74 So. 8411, 842, 16 Ala.App. 
BD  rtquot. Cye]; County Canvassing 
Board of Primary Elections of Hills- 
borough County v. Lester, 118 So. 201, 
202, 96 Fla. 484; Pennsylvania Co. v. 
Reesor, 108 N.E. 983, 986, 60 Ind.App. 
636 [quot Cyc]; State v. Williams, 29 
N.W. 801, 70 Towa 52, 54; Continental 
Nat. Bank v. Commonwealth Nat. 
Bank, 50 N.Y. 575, 582; State v. Dor- 
sett, 21 Tex. 656; Carpenter v. Trinity 
MB AiIVew in COs bLO SEW. 33D; 850;5, 0) 
Tex.Civ.App. 627; Humbird Cheese 
Co. v. Fristad, 242 N.W. 158, 161, 208 
Wis. 283; Milwaukee Corrugating Co. 
v. Winters, 222 N.W. 251, 254, 197 Wis. 
414 [quot Cyc] (last two cases so de- 
- fining both “willful” and ‘“willfully’’); 
Howard v. Hudson, 2 E.&B. 1, 13, 118 
Reprint 669. 

[a] As “voluntarily and intention- 
ally.”—In a prosecution under Act 
Febr. 14, 1917, denouncing the offense 
of knowingly and willfully threaten- 
ing to take the life of the President, 
tho court said: “A threat is willfully 
made, if, in addition to comprehend- 
ing the meaning of his words, the 
maker voluntarily and intentionally 
utters them as the declaration of an 
apparent determination to carry them 
into execution.” Ragansky v. United 
States, 253 F. 643, 645. 

[b] In relation to “estoppel.”—(1) 
“Jt is shown that ‘willfully,’ and 


WILLFULLY 


Conscious- 


2 e 


[§ 3] C. Importing Design, Intention and Pur- 
pose.—1l. In General. 
sense, the word implies simply a purpose or willing- 
ness to commit the act,°° or make the omission refer- 
red to;°’ intention as well as deliberation and pur- 


It has been said that, in this 


pose;°8 that the act is done knowingly,®® and of 


‘voluntarily,’ as used in the definition 
of estoppel, are convertible.” Con- 
tinental Nat. Bank v. National Bank 
of Commonwealth, 50 N.Y. 575, 582 
[quot The Ottumwa Belle, 78 F. 643, 
647, and cit Cornish vy. Abington, 4 
H.&N. 549, 555, 157 Reprint 956 (cit 
Freeman v. Cooke, 2:Exch. 654, 663, 
154 Reprint 652 and quot Wilson v. 
Cristall, 17 Alta.L. 870, 63 Dom.L.R. 
187, 188)]. (2) ‘The cases and text 
writers seem to use interchangeably 
the words ‘willfully’. and 
‘voluntarily’ as synonymous terms in 
discussing the question of the mak- 
ing of declarations, or performing 
acts from which it is alleged an es- 
toppel arises.” Gillette v. Wiley, 19 
INVE: 2:87, 290, 126 Illy 310, 9° Am:S:R: 
587. 


{e] “Voluntarily” compared. 
“Willfully is a word of equivalent, 
or a broader meaning than volun- 
tarily. It ce¥tainly includes it.” 
State v. Dorsett, 21 Tex. 656. 


“Voluntarily” 67 C.J. p 272. 


64. Century D. [quot U. S. v. Sioux 
City Stockyards Co., 162 F. 556, 562]; 
Minor v. Coleman, 74 So. 841, 842, 16 
Ala.App. 5 [quot Cyc]; Daniels v. 
State, 88 S.W. 844, 845, 76 Ark. 84; 
Peopie v. California Protective Corp., 
244 RP, 1089, 1092, 76 Cal.App. 354; 
Alden v. Mayfield, 166 P. 382, 383, 33 
Cal.App. 724; Mooneyham v. Bowles, 
72 So. 931,932, 72 Fla. 259; Pennsyl- 
vania Co. v. Reesor, 108 N.E. 983, 986, 
60 Ind.App. 6386 [quot Cyc]; People v. 
Boas. f2 9) tia) (ENS Ys onus Co aL Nae 
Cr. 132; Richardson v. State, 5 Tex. 
App. 470, 473; Humbird Cheese Co. 
v. Fristad, 242 N.W. 158, 161, 208 Wis. 
283; Milwaukee Corrugating Co. v. 
Winters, 222 N.W. 251, 254, 197 Wis. 
414 [quot Cyc]. See St. Louis & S. F. 
cay VitUtysee LOO) BOO) va OeeG. CLA, 

[a] “Willingly” compared.—‘‘The 
word ‘willingly’ is a weaker word.” 
Chicago, St. Wick Ps RCo, w. Nash, 
27 N.E. 564, 1 Ind.App. 298. 


“Willingly” post. 
65. State v. Windahl, 64 N.W. 420, 
95 Iowa 470, 472. 


66. Cal. Pen. Code § 7 [quot People 
VaVvon’Liedeman, 52) -P.9155,-120 Cal 
128, 135, and cit People v. California 


— 


Protective Corp., 244 P. 1089, 1092, 
76 Cal.App. 354 (using “ ‘unlawful’ 
act’); People v. Okomoto, 147 P. 598, 


599, 26 Cal.App. 568]; State v. Bloor, 
52 P. 611, 20 Mont. 574, 583 [cit Mont. 
Pen. Code § 7]; Anderson v. How, 22 
N.B.695, UL6. NOY. 336, 341, [elt Ney. 
Pen. Code § 718 subd. 1]; State v. 
INCases8 0) 7) o89,), 46 On, A5cn 44o (act 
means a purpose,” etc.) [cit B. & C. 
Comp. St. (Or.) § 2176]; State v. Hd- 
munds, 104 N.W. 1115, 1117, 20 S.D. 


135; Klenk v. Oregon Short Line 
1 MOOR UKoN len Wl mPa ee lOc Woh Cle 
431. See State v. McGahey, 97 N.W. 


865, 2 N.D. 5385, 543,'1-Ann Casi 650° 
Freeman v. Huron, 66 N.W. 928, 8 S. 
D. 435, 438 (last two cases discussing 
“willful’). See also cases infra note 
67. 


[a] Relating to intent.—(1) “The 
word ‘willfully’ when applied to the 
intent with which an act is done or 
omitted, implies simply a purpose or 
willingness to commit the act.’”’ Peo- 
ple v. Okomoto, 147 P. 598, 599, 26 Cal. 


to commit the act.” 


App. 568. (2) “Penal Code § 7 de- 
fines the word ‘willfully,’ when ap- 
plied to the intent with which an act 
is done, as simply ‘a purpose or will- 
ingness to commit the act’.” State v. 
Bloor, 52) P. 4611, 20 Mont. 57450 5838 
(3) “The term ‘willful’ when applied 
to the intent with which an act is | 
done, implies a purpose or willingness 
State v. Mc- 
Gahey, 97 N.W. 865, 12 N.D. 535, 543, 
1 Ann.Cas. 650 [cit N. D. Rev. Codes 
1899 § 7713]. (4) “The term ‘will- 
fully,’ when applied to the intent with 
which an act is done, implies simply 
a purpose or willingness to commit 
the act referred to.” Klenk v. Oregon 
Short Line R. Co., 76 P. 214, 215, 27 
Utah 428. 


“Purpose” 51 C.J. p 102. 
“Willingness” post. 


67. Cal. Pen. Code § 7 [quot Towle 
v. Matheus, 62 P. 1064, 130 Cal. 574, 
577; People v. O’Brien, 31 P. 45, 96 
Cal. 171, 176 (quot People v. Hartman, 
62 P. 823, 130 Cal. 487, 490) and cit 
Walker v. Bacon, (Cal.App.) 23 P.(2d) 
520, 522; People v. Gibson, 289 P. 
937, 939, 107 Cal.App. 76]; Idaho Rev. 
Code § 6301 (C. S. § 8074) subd. 1 
[quot Archbold v. Huntingion, 201 P. 
1041, 1043, 84 Idaho 558; State v. 
Winter, 135 P. 739, 740, 24 Idaho 749]; 
Mont. Pen. Code (Rev. Codes § 8099) 
[quot Haddox v. Northern Pac. R. Co., 
13, Pa DTS. 43 e Mont. (She Toi ee Oras 
Comb. L. 1909, (ch. 25, art. 62) § 2829 
[quot Atchison, T. & S. F. R. Co. v. 
State, L225 Bi (215 (23533. Okin sata 


[a] Applied to intent.—“The word 
‘willfully,’ when applied to the intent 
with which an act is done or omitted, 
implies simply a purpose or willing- 
ness to commit the act or make the 
omission referred to.’’ Cal. Pen. Code 
§ 7 [quot Towle v. Matheus, 62 P. 
LOGS) USO) Cale bas watts People Vv. 
O’Brien, 31 P. 45, 96 Cal. 171, 176 (quot 
People v. Hartman, 62 P. 828, 130 Cal. 
487, 490) and cit Walker v. Bacon, 
(Cal.App.) 23 P.(2d) 520, 522; People 
v. Gibson, 289 P. 937, 939, 107 Cal. App. 
76]; Idaho Rev. Code g 63.01s (Cuaiss 
§ 8074) subd. 1 [quot Archbold v. 
Huntington, 201 P. 1041, 1043, 34 Idaho 
558; State v. Winter, 135 P. 739, 740, 
24 Idaho 749]; Mont. Pen. Code (Rev. 
Codes § 8099) [quot Haddox vy. North- 
ern: Pac. RR. Co. 113 Be iho 43 Monies 
8; 15d OKI Comps Lag 909; (chiar 
art. 62) § 2829 [quot Atchison, T. & S. 
EMR, (Contv.§State 125 ePaveds ecoumos 
Oks 37Las 


[b] Applies only to “general” in- 
tent.—In a burglary prosecution the 
court, after approving an instruction 
defining ‘wilfully,’ when applied to 
intent, as above quoted, said: “But 
a trial court, when giving this in- 
struction, should make certain that 
the jury understands that this defini- 
tion of ‘willfully’ applies only to ‘gen- 
eral’ intent and not to ‘specific’ in- 
tent.” People v. Gibson, 289 P. 937, 
939, 107 Cal.App. 76. 


68. Johnson y. People, 94 Ill. 505, 
510 [quot Ferguson y. State, 35 S.w. 
369, 36 Tex.Cr. 60, 62. 

“Deliberation” 18 C.J. p 474. 

69. State v. Rickenberg, 198 P. 767, 
768, 58 Utah 270. See also cases in- 
fra notes 70-72. 


“Knowingly” 35 C.J. p 918. | 


For later cases, developments and changes in the law see Annotations, satne title and section number, 


stubborn purpose,’® but not of,7! or with,7? malice ;7? 
and it has sometimes been held not to imply or re- 
quire an active desire to produce a particular im- 
pression, or to induce a particular line of conduet,"4 
an evil,*® or vicious, intent or motive,’® or malice,*? 
or ill will,*® nor any intent to violate law,’® or to 


WILLFULLY 


injure another,*® or to acquire any advantage,®! but 


70. State v. Stein, 51 N.W. 474, 48 
Minn. 466, 470; State v. Falkner, 108 
Sibisfo6, 758, 182) N-.C..798, 17A.L.R. 
986 [quot West v. West, 153 S.E. 600, 
602, 199 N.C. 12]; Bailey v. North 
Carolina R. Co., 62 S.E. 912, 149 N.C. 
169, 174; State v. Massey, 2 S.E. 445, 
97 N.C. 465, 468. See Foster v. Hy- 
Mam, wL48 eSckr. SC, St, 197 NC) 189. 
Brown v. Brown, 32 S.B. 320, 124 N.C. 
19, 21, 70 Am.S.R. 574. See also cases 
infra notes 71, 72. 

[a] Similarly expressed.—(1) ‘“‘An 
act is done willfully . when it 
is done knowingly and of set purpose.” 
Foster v. Hyman, 148 S.E. 36, 37, 197 
N.C. 189. (2) “ ‘Willfully’ implies that 
an act done in that spirit is done 
knowingly and obstinately and per- 
sistently, but not necessarily mali- 
ciously.” Brown v. Brown, 32 S.E. 
320, 124 N.C. 19, 21, TO Am.S.R. 574. 

“Stubborn” 60 C.J. p 668. 

. Bailey v. North Carolina R. 
Wo. 62) 8-H. 902, £49) INSC. 1695-174; 
State v. Massey, 2 S.E. 445, 97 N.C. 
465, 468. 

BOr546 C3. p 901. 

72. Bouvier L. D. [quot Ousley v. 
‘State, 122 So. 731, 154 Miss. 451, 456; 
Bundy v. State, 206 N.W. 21, 22, 114 
Neb. 121]. 


73. “Malice” 38 C.J. p 344. 


74, Preston v. Mann, 25 Conn. 118, 
128 (in relation to such action as will 
constitute estoppel). 

75. Grand Trunk R. Co. vy. United 
States, 229 F. 116, 119, 143 C.C.A. 392; 
Oregon-Washington R. & Nav. Co. v. 
Wr soc. Sousnooos wn Ss. Va Atlan= 
wicscoast Laine RH. (Co... 173eh. 7164, 769, 
SSO CzA. 1105202 S. va. Atchison= T.. & 


Sn Rh. Co: 166 bY 160, 162" iState v- 
Bradley, 31 Mo.App. 308, 320. See St. 
BOM Se oo, Shen ten COP RV UneS:,016.9" Ht. 


GoM Tt, 694 (CCAR 437-9 U.S. -v. ‘Union 
Pac. R. Co., 169 F. 65, 67, 94 C.C.A. 433 
(rejecting contention that “ ‘willfully’ 
necessarily implies an evil purpose 
or bad motive’). 

[a] Similarly expressed.—In con- 
struing the language of the Twenty- 
eight Hour Law, the court said: ‘Con- 
gress did not use the word ‘willfully’ 
in the penal section as denoting an 


evil intent or a bad and malignant 
heart on the part of ie carrier.” i, 
Sive Atchison, T: & SS, Fy R. Co. 166 
F. 160, 162. 

76. Oregon-Washington R. & Nav. 
ComveinUats-) c0bn fool, soos United 
States v. Atchison, T. & S. F. R. Co., 
166 F. 160, 163. 

“Intent” 33 C.J. p 168. 

“Motive” 42 C.J. p 561. 

‘““Wicious” 67 C.J. p 244. 

77. State v. Bradley, 31 Mo.App. 
308, 320; Roseville Trust Co. v. Amer- 


ican Surety Co. of New York, 103 A. 
182, 188, 91 N.J.Law 588; Harvey v. 
Guaranty Trust :Co., 236 INES: 37, 52, 
134 Misc. 417. 

78. Roseville Trust Co. v. Ameri- 
can Surety Co. of New York, 103 A. 
182, 183, 91 N.J.Law 588; Harvey v. 
Guaranty Trust Co., 236 N.Y.S. 37, 52, 
134 Mise. 417. 

{a] As not involving malice or ill 
will—iIn discussing the term ‘‘will- 
fully” as used in a fidelity bond, the 
court said that it ‘does not necessa- 


[68 C. J.—13] 


in 
' 


rily involve malice or ill will, but 
merely that general intent to injure 
and defraud which always arises, in 
contemplation of law, when one will- 
fully or intentionally does that which 
is illegal and fraudulent, and which, 
its necessary and natural conse- 
quences, must injure another.’’ Rose- 
ville Trust Co. v. American Surety 
Co. of New York, 103 A. 182, 1838, 91 
N.J.Law 588 [quot Harvey v. Guar- 
anty Trust Co., 236 N.Y.S. 37, 52, 134 
Mise. 417 (applying the definition to 
the term as used in trust agreement) ]. 


79. Idaho Rev. Code § 6301 (C. S. 
§ 8074) subd. 1 [cit Archbold v. Hunt- 
ington, 201 P. 1041, 10438, 34 Idaho 
558]. See also cases infra notes 80, 
81. 


[a] “Xn the sense of having an evil 
or corrupt motive or intent.”—Arch- 
bold v. Huntington, 201 P. 1041, 1043, 
34 Idaho 558. 


“Violate” 67 C.J. p 248. 


80. Cal. Pen. Code § 7 [cit People 
v. California Protective Corp., 244 P. 
1089, 1092, 76 Cal.App. 354; People 
v. Okomoto, 147 P. 598, 599, 26 Cal. 
App. 568 (when used alone)]; Klenk 
v. Oregon Short Line R. Co., 76 P. 214, 
215, 27 Utah 428. See also cases infra 
note 81. 


“Injure”’ 32 C.J. p 512. 


81. Cal. Pen. Code § 7 [quot People 
Va, ©7 Brien, Jol peat by GoeCales1 (1,176 
(quot People v. Hartman, 62 P. 823, 
130 Cal. 487, 490) and cit Walker v. 
Bacon, (Cal.App.) 23 P.(2d) 520, 522; 
People v. Gibson, 289 P. 937, 939, 107 
Cal.App. 76]; Idaho Rev. Code § 6301 
(C. S. § 8074) subd. 1 [quot State v. 
Winter, 135 P. 739, 740, 24 Idaho 749]; 
Mont. Pen. Code § 7 (Rev. Codes § 
8099) [quot Haddox v. Northern Pac. 
Ry Cos, 1038222 P19 e224 3 SMionts 85 
15; State v. Bloor, 52 P. 611, 20 Mont. 
574, 583]; N. Y. Pen. Code § 718 subd. 
1 [cit Anderson v. How, 22 N.E. 695, 
116 N.Y. 336, 341 (discussing both 
“willful’ and ‘willfully’’)]; Okl. 
Comp. L. 1909, (ch. 25, art. 62) § 2829 
[quot Atchison, T. & S. F. R. Co. v. 
State, 125 Po (2177235 338, OKlLe37T Li. 


“Acquire” 1 C.J. p 908. 
“Advantage” 2 C.J. p 34. 

82. See cases infra notes 83, 84. 
“Intentional” 33 C.J. p 170. 


83. Oregon-Washington R. 
Co. v. United States, 205 F. 337, 339; 
UyveS: va Union Pac: yn. Cox 1169.) 65: 
67, 94 C.C.A. 4383 [quot U. S. v. Atlan- 
tic Coast Line R. Co., 173 F. 764, 768, 
98 ClO AST Os 


8s4. Grand Trunk R. Co. v. United 
States, 229 F. 116, 119, 1438 C.C.A. 392. 
See U. S. v. Philadelphia & R. R. Co., 
223 F. 207, 210; St. Louis Merchants’ 
Bridge Terminal R. Co. v. United 
States, 209 F. 600, 601, 126 C.C.A. 422; 
Oregon- -Washington R. & Nav. Cow we 
Us S:, 205 Heus3idsds Chicago, Bi & 
Pe: Se 194 F. 342, 346, 114 
K ; St. Joseph Stockyards Co. 
Vien Opens fehl OA LOD sin ce OULSn 
S) Behn COmva ss Sime Gout 69s. 71,094 
CICLAL 4372 

[a] Similarly expressed.—In dis- 
cussing the force of the word, as 
used in the “Twenty-eight Hour Law,” 
the court said: (1) “It carries with 
it the thought of an intentional ignor- 
ing of the law or of indifference to 


& Nav. 
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only the intentional’? doing of an act forbidden by,** 
or failure to obey,®* a statute; that it imports no 
more than a design to do the specifie act ;°> and that 
it includes the idea of consciousness or knowledge 
of all cireumstanees.*® 
word used in this sense are 


Ordinary definitions of the 
By or with design;*? 


its provisions.” U.S. v. Philadelphia 
& RR. RiCo.7 2230. 207s 2h On Gea) oe 
is designed to describe the attitude of 
a carrier, who, having a free will or 
choice, either intentionally disregards 
the statute or is plainly indifferent to 
its requirements.” St. Louis & S.-F. 
RaiConve Us Ss) LG e.169. Tl IAs ClO TAS 
437 [auot Oregon-Washington R. & 
Nav. Co: v. U. S: 205 F. 337; 33937 Chi- 
CAZO BY SLO) Re Conia Wnts elo 4 ie 
342, 346, 114 C.C.A. 334; St. Joseph 
stockyards) Co. ve U.S: dist Ee 104, 
105 Gast two cases quot Grand Trunk 
R. Co. v. United States, 229 F. 116, 120, 
143 C.C.A. 392; St. Louis Merchants’ 


Bridge Terminal’ R. Co. v. United 
States, 209 F. 600, 601, 126 C.C.A. 
422)]. See also Carriers § 995. 


“Failure” 25 C.J. p 430. 
“Obey” 46 C.J. p 844. 


85. Ex p. Ahart, 159 P. 160, 162, 
172 Cal. 762. 


86. People v. Okomoto, 147 P. 598, 
599, 26 Cal.App. 568. 


[a] Held _ sufficient to charge 
knowledge.—In holding that an in- 
formation for forgery charging that 
defendant willfully and with intent 
to cheat and defraud made a check 
payable to himself and signed the 
name of another, well knowing that 
the name of such other was forged, 
and willfully and feloniously uttered 
the name as genuine, sufficiently stat- 
ed that the name was forged knowing- 
ly, the court said: “The statement in 
Pen. Code, § 7, subd. 1, that the word 
‘willfully,’ when applied to the intent 
with which an act is done or omitted, 
implies simply a purpose or willing- 
ness to commit the act, includes, rath- 
er than excludes, the idea that the 
person doing the act was fully con- 
scious of, or, in other words, that 
he knew what he was doing, and all 
the circumstances connected there- 
with which made the act willful.” 
People v. Okomoto, 147 P. 598, 599, 26 
Cal.App. 568. 


“Knowledge” 35 C.J. p 919. 


87. Century D. [quot Pennsylvania 
Co. v. Reesor, 108 N.B. 983, 987, 60 


Ind.App. 6361; Webster D. [quot 
United States v. Stickrath, 242 EF 
151, 154; Gatewood v. Commonwealth, 


285 S.W. 193, 215 Ky. 360, 361; Whit- 
man v. State, 22 N.W. 459, 17 Neb. 224, 
227; Carpenter v. Trinity &BV.R. 
Cop M19t SW asoomocGs 2 Tex.Civ.App. 
627; Galveston, H. cas AG Rie COn va 
Bowman, (Tex. Civ. App.) 25 S.W. 140, 
141]; Uris: Edwards, 43 F. 67; 
Minor v. Coleman, 74 So. 841, 842, 16 
Ala.App. 5 [quot Cyc]; People v. Von 
Tiedeman, 52 P. 155, 120 Cal. 128, 135%: 
People v. Sheldon, 9 P. 457, 68 Cal. 
434, 437; People v. Sheldon, 9 P. 457, 
68 Cal. 434, 437; McPheeters v. Board 
of Medical ‘Pxaminers of State of Cali- 
fornia, 284 P. 938, 939, 103 Cal.App. 
297; Mooneyham y. Bowles, 72 So. 931, 
932, 72 Fla. 259; Pennsylvania Co. v. 
Reesor, 108 N.E. 983, 986, 60 Ind.App. 
636 [quot CAKGIIE Southern R. Co. Vv. 
McNeeley, 88 N.E. 710, 712, 44 Ind. 
App. 126; Dull v. Cleveland, CHORE 
Sie Eee Ri Cone 52. Neh LOSS Olan od 
Ind.App. 571; Chicago, ete, R. Co. v. 
Nash, 27 N.E. 564, 1 Ind. App. 298; 
Claus v. Chicago Great Western R. 
Co., 111 N.W. 15, 17, 186 Iowa 7: State 
v. Perry, 80 N.W. 401, 109 Iowa 353, 
354; Stewart v. Burlington & M. R. 


288 [68 C.J.] 


deliberately ;*& designedly;*® or 


Co., 32 Iowa 561, 563; Fuller v. Chica- 
£0 & N. W: R. Co., 31 Lowa 187,<204; 
Commonwealth v. Kneeland, 20 Pick. 
(Mass.) 206, 244; State v. Bloor, 52 
P. 611, 20 Mont. 574, 583; People v. 
Harrison, 144 N.E. 636, 238 N.Y. 348, 
352; Krauskopf v. Tallman, 56 N.Y.S. 
967, 970, 38 App.Div. 273, 277; People v. 
Boas, 129) Hin 377, 8.095 1 Ny.Cr., 1325 
Wick v. Gunn, 169 P. 1087, 1088, 66 
Okl. 316, 4 A.L.R. 107;. Wong v. As- 
toria, 11 P. 295, 296, 13 Or. 538; State 
v. Rickenberg, 198 P. 767, 768, 58 Utah 
270; State v. Muzzy, 88 A. 895, 896, 
87 Vt. 267; Buchanan v. Cook, 40 A. 
102, 70 Vt. 168, 174; Humbird Cheese 
Co. v. Fristad, 242 N.W. 158, 161, 208 
Wis. 283; Milwaukee Corrugating Co. 
Wa Winters, 222 N.W.—261, 254, 197 
Wis. 414 [quot Cyc]; Reg. v. Badger, 
Gio ecw iS Cy ouG) oo) 20; Ole, 3 dato 
Reprint 816; Wilson v. Manes, 28 Ont. 
419, 434. See Holt v. State, 140 N.E. 
349, 350, 107 Ohio St. 307 (“carrying 
idea of design’’). 


“Design” 18 C.J. p 970. 


88. Minor v. Coleman, 74 So. 841, 
842, 16 Ala.App. 5 [quot Cyc]; Mc- 
Pheeters v. Board of Medical Exam- 
iners of State of California, 284 P. 
938, 939, 103 Cal.App. 297; Peterson v. 
Pusey, 86 N.E. 692, 237 Ill. 204, 208; 
Pennsylvania Co. v. Reesor, 108 N.E. 
983, 986, 60 Ind.App. 636 [quot Cyc]; 
State v. Roth, 144 N.W. 339, 344, 162 
Iowa 6388, 50 L.R.A.N.S. 841 [quot 
State v. Naumann, (Iowa) 239 N.W. 
93, 94; State v. Garretson, 223 N.W. 
390; 392, 207 Towa. "627]; State |v. 
Smith, 199 N.W. 427, 159 Minn. 511, 
516; Humbird Cheese Co. v. Fristad, 
242 N.W. 158, 161, 208 Wis. 283; Mil- 
waukee Corrugating Co. v. Winters, 
222 NW. 251, 354, 197 Wis. 414 [quot 
Cyc]; Regina v. Senior, [1899] 1 Q.B. 
283, 291; Ex p. O’Shaughnessy, 8 Can. 
CUiCAS, slob. Loe. 


“Deliberately” 18 C.J. p 473. 


s9. Bouvier L. D. [quot Archbold 
v. Huntington, 201 P. 1041, 1043, 34 
Idaho 558; Ousley v. State, 122 So. 
Tol, 1b4 Miss. 451, 4561; Century~ D. 
{quot U. S. v. Sioux City Stock Yards 
Cor, 162). 7556, 56215 LU.NS. weieduee, 12 
F. 816, 818; Adler v. Martin, (Ala.) 
59 So. 597, 600; Williams v. State, 3 
So. 743, 83 Ala. 68, 70; Harrison v. 
State, 37 Ala. 154, 156; Minor v. Cole- 
man, 74 So. 841, 842, 16 Ala.App. 5 
[quot Cyc]; Robinson v. State, 62 So. 
303, 305, 7 Ala.App. 172; Louisville & 
NT h.€.0. Vv. Mason, 58) So, 963,, 965; 
4 Ala.App. 353; Green v. Stewart, 289 
P. 940, 944, 106 Cal.App. 518; Alden 
v. Mayfield, 166 P. 382, 383, 33 Cal.App. 
724; Lawrence v. Goodwill, 186 P. 
781, 788, 44 Cal.App. 440; Williams v. 
Peoplé, 57 P.. 701, 702, 26 Colo. 272; 
Archbold v. Huntington, 201 P. 1041, 
1043, 34 Idaho 558; Dierickx vy. Davis, 
LST NwE, 685, 690;,..80..nd-App.. 71: 
Pennsylvania Co. v. Reesor, 108 N.E. 
983, 986, 60 Ind.App. 6386 [quot Cyc]; 
State v. Savre, 105 N.W. 387, 129 Iowa 
122, 133, 118 Am.S.R. 452,.3 L.R.A.N.S. 
455; State v. Avery, 207 P. 838, 840, 
111 Kan. 588, 591, 23 A.L.R. 453; Com- 
monwealth v. Connelly, 40 N.E. 862, 
868, 163 Mass. 539, 548; Common- 
wealth v. Bradford, 9 Mete. (Mass.) 
268, 270; People v. Jewell, 101 N.W. 
835, 138 Mich. 620, 622; Eagle Tp. 
Highway Com’rs v. Ely, 19 N.W. 940, 
54 Mich. 178, 180; State v. Damuth, 
160 N.W. 196, 198, 185 Minn. 76; State 
v. Lehman, 155 N.W. 399, 131 Minn. 
427, 428, Ann.Cas.1917D 615; State v. 
Stein, 51 N.W. 474, 48 Minn. 466, 470; 
State v. Equitable Loan & Investment 
Co., 41.-Ssw. 916, 142. Mo. 325, 338; 
Dickensheet v. Chouteau Mining Co., 
202 S.W. 624, 627, 200 Mo.App. 150; 
Roseville Trust Co. v. American 
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7 


intentionally.2° | The word “willfully” has also been used ordinarily 


Surety Co. of New York, 103 A. 182, 
183, 91 N.J.Law 588; People v. Heller, 
190 N.Y.S. 789, 790, 199 App.Div. 61; 
Harvey v. Guaranty Trust Co. of New 
York, 236 N.Y.S. 37, 52, 134 Mise. 417; 
Gildersleeve v. Newton Steel Co., 142 
N.E. 678, 680, 109 Ohio St. 341; Han- 
over v. Hanover, 171 N.E. 350, 34 Ohio 
App. 483, 488; Miller v. State, 130 P. 
813, 815, 9 Okl.Cr. 55; Miller v. State, 
10% Pi-948, 3 Ok1.Crs 576, 577; O' Barr 
v. U. S., 105 P. 988, 3 Okl.Cr. 319, 322, 
139 Am.S.R. 959; Thurman v. State, 


104 P. 67, 2 Okl.Cr. 718, 721; Richard- 
son v. State, 5 Tex.App. 470, 473; 
Smith vy. Wilcox, 47 Vt. 537, 546; 


Lynch v. Commonwealth, 109 S.E. 427, 
131 Va. 762, 766; State v. Vanderveer, 
196 P. 650, 115 Wash. 184, 186; Hum- 
bird Cheese Co. v. Fristad, 242 N.W. 
158, 161, 208 Wis. 283; Milwaukee Cor- 
rugating Co. v. Winters, 222 N.W. 251, 
254, 197 Wis. 414 [quot Cye]. 


[a] Little more than “designedly.” 
—"‘The word ‘willfully’ sometimes 
means little more than plain . . . de- 
signedly.” 1 Bishop Crim. L. § 428 
[quot U. S. v. Meagher, 37 F. 875, 881 
(quot Roberts v. U. S., 126 F. 897, 905, 
61 C.C.A. 427); Anderson v. How, 22 
N.E. 695, 116 N.Y. 336, 342]; State v. 
Preston, 34 Wis. 675, 683 [quot Hiatt 
v. Tomlinson, 158 N.W. 383, 385, 100 
Neb. 51; In re Mallon’s Estate, 97 N. 
Y.S. 23, 25, 110 App: Div. 61]: 


“Designedly” 18 C.J. p 972. 


90. Bouvier L. D. [quot Downing 
v. U. S., 68 P. 555, 8 Ariz. 31, 35; Arch- 
bold v. Huntington, 201 P. 1041, 1043, 
34 Idaho 558; Sullivan v. Dee, 8 Ill. 
App. 2638, 265; Gatewood v. Common- 
wealth, 285 S.W. 193, 215 Ky. 360, 361; 
Jones v. Mobile & O. R. Co., (Ky.) 127 
S.W. 144, 145; Ousley v. State, 122 
So. 731, 154 Miss. 451, 456; Northern 
R. Co. v. Carpentier, 3 Abb.Pr. .(N. 
Y¥.) 259, 13 How.Pr. 222, 224]; Cen- 
tury D. fawot) Dea Seve Sioux City 
Stock Yards Co., 162 F. 556, 562; Penn- 
sylvania Co. v. Reesor, 108 N.E. 983, 
987, 60 Ind.App. 636]: Standard D. 
[cit Peterson v. Pusey, 86 N.E. 692, 
237 Ill. 204, 208]; In re Dixon, 21 EF. 
(2d) 565, 566; Ragansky v. U. 8., 

F. 648, 645; Von Bank v. U. S., 253 F. 
641, 642; Grand Trunk R. Co. v. Unit- 
ed States, 229 F: 116, 119, 143 C.C.A. 
392) Us Saw. Atchison, tis& "S.ah. oR. 
Co., 166 F. 160, 163; Roberts v. U. S., 
W264. “89%, 908, 6LVC:CAy 4273) UsnSs 
v. Meagher, 37 F. 875, 881; Adler v. 
Martin, (Ala.) 59 So. 597, 600; Wil- 
liams v. State, 3 So. 748, 83 Ala. 68, 
70; Harrison v. State, 37 Ala. 154, 
156; Minor v. Coleman, 74 So. 841, 
842, 16 Ala.App. 5 [quot Cyc]; Rob- 
inson v. State, 62 So. 3038, 305, 7 Ala. 
App. 172; Birmingham R., L. & P. Co. 
v. Norton, 61 So. 459, 468, 7 Ala.App. 
571; Louisville & N. R. Co. v. Mason, 
58 So. 963, 965, 4 Ala.App. 353; Mc- 
Pheeters v. Board of Medical Exam- 
iners of State of California, 284 P. 
938, 939, 108 Cal.App. 297; Walkér v. 
Bacon, (Cal. App.) 23 P. (2a) 520, 528; 
Green v. Stewart, 289 P. 940, 944, 106 
Cal.App. 518; People v. California 
Protective Corp., 244 P. 1089, 1092, 76 
Cal.App. 354; Schmidt v. Pursell, 190 
P. 846, 847, 47 Cal.App. 440; Alden v. 
Mayfield, 166 P. 382, 3838, 33 Cal.App. 
724; Williams v. People, 57 P. 701, 
702, 26 Colo. 272; Shuman v. State, 
56 So. 694, 62 Fla. 84, 90; Hateley v. 
State, 44 S.E. 852, 118 Ga. Oy ibs 
piace v. State, 59 S.E. 823, 3 Ga. App. 

(8 
250; Stratton v. Central City Horse 
R. Co., 95 I1l.'25, 34; Dierickx v. Da- 
vis, 137 N.E. 685, 690, 80 Ind.App. 71; 
Cleveland, C., C. & St. L. Ry. Co. v. 


Starks, 106 N.E. 646, 648, 58 Ind. App. W. 680, 5 N.D. 507, 514; 


341; 


U. S. v. Manasse, 1 Hawaii Fed. 


Nash, 27 N.E. 564, 1 Ind.App. 298; 
State v. Roth, 144 N.W. 339, 344, 162 
Iowa 638, 50 L.R.A.N.S. 841 [quot 
State v. Naumann, (Iowa) 239 N.W. 
93, 94; State v. Garretson, 223 N.W. 
390, 392, 207 Iowa 627]; Kupka v. 
Kupka, 109 N.W. 610, 132 Iowa 191, 
1938; State v. Teeters, 66 N.W. 754, 
97 Iowa 458, 462; State v. Windahl, 
64 N.W. 420, 95 Iowa 470, 473; State 
v. Ralston, 289 P. 409, 410, 1381 Kan: 
138; State v. Ross; 94° PRP. 270, .271, 02 
Kan. 341, 343; Sanders v. Common- 
wealth, (Ky.) 60 S.W.(2d) 586, 590; 
Pelfrey v. Commonwealth, (Ky.) 57 
S.W.(2d) 474, 476; Wood v. Common- 
wealth, (Ky.) 56 S.W.(2d) 556, 560; 
Saylor v. Commonwealth, 276 S.W. 
841, 848, 210 Ky. 796; Gambrell v. 
Commonwealth, 113 S.W. 476, 130 Ky. 
513, 525; Ball v. Commonwealth, 101 
S.W. 956, 960, 125 Ky. 601, 612; Lou- 
isville & N. R. Co. v. Commonwealth, 
112 SW... 543,. 33) Ky.1.. 9913 Billie 
Commonwealth, (Ky.) 91 Sw. 1123, 
1124; Commonwealth v. McLaughlin, 
105 Mass. 460, 463; Commonwealth vy. 
Brooks, 9 Gray (Mass.) 299, 303; 
Commonwealth v. Kneeland, 20 Pick. 
(Mass.) 206, 244; McKimmey v. Con- 
ductors Protective Assur. €o:, 235 Ne 
W. 242, 258 Mich. 521; People v. 
Jewell, 101 N.W. 835, 138 Mich. 620, 
622; State v. Smith, 199 N.W. 427, 
429, 159 Minn. 511; State v. Damuth, 
160 N.W. 196, 198, 135 Minn. 76; State 
v. Lehman, 155 N.W. 399, 131 Minn. 
427, Ann.Cas.1917D 615; State v. 
Stein, 51 N.W. 474, 48 Minn. 466, 470; 
State v. Stogsdill, 23 S.W.(2d) 22, 26, 
324 Mo. 105; State v. Young, 286 S.W. 

29, 314 Mo. 612, 630; State v. Bau- 
mann, 278 S.W. 974, 311 Mo. 443, 450; 
State v. Myers, 121 S.W. 131, 221 Mo. 
598, 613; State v. Vaughan, 98 S.W. 
2, 200 Mo. 1, 12; State v. McCarver, 
92 S.W. 684, 194 Mo. 717, 728; State 
v. Todd, 92 S.W. 674, 194 Mo. 377, 388; 
State v. Temple, 92 S.w. 494, 194 Mo. 
228, 233; State v. Atchley, 84 S.W. 
984, 186 Mo. 174, 188; State v. Kinder, 
83 S.W. 964, 184 Mo. 276, 289; State 
Ver ee RLVaite, 75 S.W. 457; 175 Mo. 207, 
216; State v. MeMullin, T1 SW. 225 
170 Mo. 608, 619; State v. Grant, 53 
S.W. 432, 152 Mo. 57, 66; State v. 
Silk, 44 S.W. 764, 46 S.W. 959, 145 Mo. 
240, 249; State v. Hyland, 46 S.W. 
195, 144 Mo. 302, 312; State v. Mc- 
Kenzie, 45 S.W. 1117, 144 Mo. 40, 43; 
State v. Equitable Loan & Investment 
Co., 41 S.W. 916, 142 Mo. 325, 338; 
State v. Williams, 42 S.W. 720, 141 
Mo. 316, 319; State v. Wright, 35 Ss. 
Ww. 1145, 134 Mo. 404, 406; State v. 
Fitzgerald, 32 SW. 1113, 130 Mo. 407, 
420; State v. Howell, 23 S.W. 263, 
TT Mo.) 307%, 320s State v. Schaefer, 
22 S.W. 447, 116 Mo. 96, 109; State 
v. Avery, 21 S.W. 193, 198, 113 Mo. 
475, 495; State v. Brooks, 5 S.W. 257, 
260, $30, 92 Mo. 542, 553; State ve 
Ellis, 74 Mo. 207, 214; Stipetich v. 
Security Stove & Mfg. Co., (Mo.App.) 
218 S.W. 964, 968; Dickensheet v. 
Chouteau Mining Co., 202 S.W. 624, 
627, 200 Mo.App. 150; State v. Prater, 
109 S.W. 1047, 1049, 130 Mo.App. 348, 
355; State v. Vollenweider, 67 S.W. 
942, 94 Mo.App. 158, 161; Bindbeutel 
v. Street Ric Cor ess Mo. App. 463, 470; 
State v. Zdanowicz, 55 A. 743, 746, 
69 N.J.Law 619, 626; State y. Clark, 
29 N.J.Law 96, 98; ‘Anderson We Ter- 
ritory, 13). 21, 4 NM. 108, “t2Peo= 
ple v. Harrison, 144 N.H. 636, 338 N. 
Ye 348302) Peop le v. Marrin, 98 N. 
E. 474, 205 N.Y. POT, 279; 280, 43 L. 
R.A.N.S. 754; People v. ‘Heller, 
190 N.Y.S. 789, 790, 199 App.Div. 61; 
State v. Winney, 128 N.W. 680, 21 
N.D. 72, 74; State v. Bronkol, 67 N. 
Miller v. 


Chicago, Stet eur! R, Co. v. State, 130 P. 813, 815, 9° Okl.Cr. 55: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


in the sense of knowingly®! and intentionally,®? or 


WILLFULLY 


persistently ;°? not accidentally,®* or by accident ;°> 


Miller v. 
Bids) D1. Us 


State, 107 P. 948, 3 Okl.Cr. 
O’Barr v. U. S., 105 P. 988, 
SOkLEr, 319,322, 139 Am.S.R. 959; 
Thurman v. State, 104 P. 67, 2 Okl. 
Cr. 718, 721; Ogilvie v. Ogilvie, 61 P. 
627, 629, 37 Or. 171; Commonwealth 
v. Frederick, 27 Pa.Super. 228, 230; 
Barkley v. State, (Tenn.) 54 S.W.(2d) 
944, 945; Bzell v. Tipton, 264 S.W. 
355, 358, 150 Tenn. 300; Nashville, 
Grace ote ia.) Re Con Vv. Wiright 250 S. 
W. 903, 904, 147 Tenn. 620; State v. 
Smith, 105 S.W. 68, 119 Tenn. 521, 
525; Baldwin v. G M. Davidson & 
Co., (Tex.Civ.App.) 127 S.W. 562, 564; 
Caldwell v. State, 115 S.W. 597, 55 
MexGryi164 76166, L3i Am: SR. 809: 
Galveston, H. & S. A. R. Co. v. Bow- 
man, (Tex.Civ.App.) 25 S.W. 140, 141; 
Thomas v. State, 14 Tex.App. 200, 203; 
State v. Rickenberg, 198 P. 767, 768, 
58 Utah 270; Town of Brattleboro v. 
Carpenter, 158 A. 73, 79, 104 Vt. 158; 
State v. Palmer, 110 A. 436, 438, 94 
Vt. 278; State v. Muzzy, 88 A. 895, 
896, 87 Vt. 267; Smith v. Wilcox, 47 
Vt. 537, 545; Lynch v. Common- 
wealth, 109 S.E. 427, 131 Va. 762, 766; 
State v. Psaras, 208 P. 1094, 121 
Wash. 156; State v. Vanderveer, 196 
P. 650,-115 Wash. 184, 186; Milwau- 
kee Corrugating Co. v. Winters, 222 
N.W. 251, 254, 197 Wis. 414 [quot 
Cyc]; Humbird Cheese Co. v. Fristad, 
242 N.W. 158, 161, 208 Wis. 283; Mil- 
waukee Corrugating Co. v. Winters, 
222 N.W. 251, 254, 197 Wis. 414 [quot 
Cyc]; Barlow v. Foster, 136 N.W. 822, 
149 Wis. 613, 625; Regina v. Senior, 
[1899] 1 Q.B. 283,291; Freeman v. 
Cooke, 2 Exch. 654, 663, 154 Reprint 
652; McGillivray v. Muir, 7 Can.Cr. 
Cas. 360, 363; Ex p. O’Shaughnessy, 
Be OaimOor, Cas! W$6, i503 9% Wilson: ,v: 
Manes, 28 Ont. 419, 433; Bell v. Stew- 
art. 28 Austr.C.l.R. | 419, 427. See 
Kuhl v. Jersey City, 23 N.J.Eq. 84, 86 
(“that he ‘means’ ’’). 


“The cases and textwriters seem to 
use interchangeably the words ‘wil- 
fully,’ ‘intentionally,’ as syn- 
onymous terms in discussing the 
question of the making of declara- 
tions, or performing acts from which 
it is alleged an estoppel arises.”’ Gil- 
lette v. Wiley, 19 N.E. 287, 290, 126 
a1 /310,,1323,°9 Am.SVR. 5387, 


{a] Little more than “intention- 
ally.”—The word “willfully” some- 
times means little more than plain 
intentionally. 1 Bishop Crim. L. § 
428 [quot U. S. v. Meagher, 37 F. 875, 
881 (quot Roberts v. U. S., 126 F. 897, 
905, 61 C.C.A. 427); Anderson v. How, 
22 N.E. 695, 116 N.Y. 336, 342]; State 
v. Harwell, 40 S.E. 48, 129 N.C. 550, 
551; Buchanan v. Cook, 40 A. 102, 70 
Wit, 16S, 2745. Brown iv. State, 119 N. 
W. 338, 137 Wis. 548, 549; State v. 
Preston, 34 Wis. 675, 683 [quot Hiatt 
v. Tomlinson, 158 N.W. 3838, 385, 100 
Neb. 51; In re Mallon’s Estate, 97 
N.Y.S. 23, 25, 110 App.Div. 61]; Swin- 
fen v. Bacon, 6 H.&N. 846, 847, 158 
Reprint 349. 

[b] As only meaning.—‘‘The only 
definition Bouvier, in his law diction- 
ary, gives of ‘willfully’ is ‘intention- 
ally’.”’ Sullivan v. Dee, 8 Ill.App. 
263, 265; In re Pierce, 79 S.E. 507, 
508, 163 N.C. 247, 248. 


“Intentionally” 33 C.J. p 170. 


91. Johnson v. U. S., 
786; St. Louis & S. F. 
MOO lsh OO) hijo CrGuAN 437; 
va Wilmington Star Min. Co., A 
193, 196, 66 C.C.A. 247, 68 ron shane 168; 
Chicago- -Coulterville Goal Co. v. Fi- 
delity & Casualty Co. of New York, 
TsO) Heoo7), 961; 0 WS Shiv. dee, 120k. 
BUG POL orim Wis S. v. Three Railroad 
Cars, 26 B.Cas.No. 16,513, 1 Abb. 196, 
201; Georgia Pac. FeaCowev) jluee, § 


So. 230, 92 Ala. 262, 270; New Union 
Coal Co. v. Walker, 31 S.W.(2d) 753, 
755, 182 Ark. 460; Atkinson v. State, 
202 S.W. 709, 710, 183 Ark. 341; Peo- 
ple v. California Protective Corp., 244 
P. 1089, 1092, 76 Cal.App. 354; People 
Vv. Swiggy, 232 PA ia iG, eo 1 eal. 
App. 574; Schultz v. Henry Ericsson 
Co., 106 N.B. 236, 240, 264 Ill. 156; 
Kelley v. Killourney, 70 A. 1031, 81 
Conn. 3820, 323, 129° Am.S.R. 220, 15 
Ann.Cas. 163; Peebles v. O’Gara Coal 
Co., 88 N.E. 166, 239 Ill. 370, 374 [aff 
143 Ill.App. 370]; Peterson v. Pusey, 
86 N.E. 692, 237 Ill. 204, 208; Eldora- 
do Coal & Coke Co. v. Swan, 81 N.E. 
691, 227 11]. 586, 590; Joseph Taylor 
Coal Co. v. Dawes, 77 N.E. 181, 220 
Til. 145, 149; Kellyville Coal Co. v. 
Strine, 75 NE. 375,207 Sl 516, 52:6; 
Illinois Cent. R. Co. v. Leiner, 67 N. 
BK. 398,202 1 624, 9631) 95) Amis. R: 
266; Donk Bros. Coal & Coke Co. v. 
Peton, 61 N.E. 330, 192 Ill. 41, 45; 
Odin Coal Co. v. Denman, 57 N.E. 192, 
185 Ill. 413, 418, 76 Am.S.R. 45; Car- 
terville Coal Co. v. Abbott, 55 N.E. 
131, 134, 181 Ill. 495, 502; Johnson v. 
People, 94 Il). 505, 510; State v. Chi- 
cago, M. & St. P. R. Co., 42 N.W. 365, 
77 Iowa 442, 445, 4 L.R.A. 298; State 
v. Stein, 51 N.W. 474, 48 Minn. 466, 
471; McClure v. State, 128 So. 764, 
765, 157 Miss. 800; Ousley v. State, 
122 So. 731, 154 Miss. 451, 455; Brown 
v. Brown, 32 S.E. 320, 124 N.C. 19, 21, 
70 Am.S.R. 574; Gildersleeve v. New- 
ton Steel Co., 142 N.E. 678, 680, 109 
Ohio St. 341; Holt v. State, 140 N.E. 
349, 350, 107 Ohio St. 307; Siuslaw 
Timber Co. v. Russell, 178 P. 214, 91 
Or... 6, 9; State v. Nease, 80) P8977, 
46 Or. 433, 442; Fry v. Hubner, 57 
P. 420, 35 Or. 184, 186; Wong v. As- 
toria, 11 P. 295, 13 Or. 538, 542; Com- 
monwealth v. Saxman, 2 Pa.Dist.&Co. 
560; Ex p. Cowden, 168 S.W. 539, 541, 
74 Tex.Cr. 449; Woodhouse v. Rio 
Grande: RCo. Se Saw). 8235) 67 Dex 
416, 419; Hill v. State, 291 ’S.W. 914, 
915, 106 Tex.Cr. 255; Garza v. State, 
(Tex.Cr.) 47 S.W. 983; Galveston, H. 
& SwiAn OR Come Bowman, (Tex.Civ. 
App.) 25 S.W. 140, 141; State v. Rick- 
enberg, 198 P. 767, 768, 58 Utah 270; 
Good v. Commonwealth, 154 S.E. 477, 
155 Va. 996, 1002; Brown v. State, 119 
N.W. 3388, 137 Wis. 543, 549. 


“Knowingly” 35 C.J. p 918. 


92. Johnson v. U. S., 260 F. 783, 
786; People v. California Protective 
Corp., 244 P. 1089, 1092, 76 Cal.App. 
354; Donk Bros. Coal & Coke Co. v. 
Strofe, 66. Nib.w29; 3, 6200 Vall” 483) 
State_v. Chicago, M. & St: P. R. Co., 
42 N.W. 365, 77 Iowa 442, 445, 4 L.R.A. 
298; Commonwealth v. Saxman, 2 
Pa.Dist.&Co. 560; Woodhouse v. Rio 
Grande RR: Cos (SW ses, .0m Lex. 
416, 419; Ex parte Cowden, 168 S.W. 
539, 541, 74 Tex.Cr. 449; Galveston, 
H. §.uAg- Rh Cow: Bowman, (Tex. 
Giv App.) 25 S.W. 140, 141; State v. 
Rickenberg, 198 P. 767, 168, 58 Utah 
270; Regina v. Senior, [1899] 1 Q.B. 
283, 291. See State v. Hunter, 80 S. 
W. 955, 181 Mo. 316, 326 (discussing 
“willfully and corruptly’). 


“Intentionally” 33 C.J. p 170. 


93. Brown v. Brown, 32 S.E. 320, 
124 N.C. 19, 21, 70 Am.S.R. 574. 


94. Bouvier L. D. [quot Ousley v. 
State, 122 So. 731, 154 Miss. 451, 456]; 
State v. Ralston, 289 P. 409, 410, 131 
Kan. 138 [cit State v. Ross, 94 P. 
270, 271, 77 Kan. 341, 343]; Leicester 
v. Hoadley, 71 P. 318, 66 Kan. 172, 174, 
9 Am.Bankr. 318, 65 L.R.A. 523; San- 
ders v. Commonwealth, (Ky.) 60 S.W. 
(2d) 586, 590; Wood v. Common- 
wealth, (Ky.) 56 S.W.(2d) 556, 560; 
Gambrell v. Commonwealth, 113 S.W. 
476, 480, 1380 Ky. 518, 525; Louisville 
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on purpose ;°* DROS pursuant to intention or 


& N. R. Co. v. Commonwealth, 112 S. 
W. 578, 88 Ky.L. 991; Ball v. Com- 
monwealth, 101 S.W. 956, 125 Ky. 601, 
612; Hill v. Commonwealth, (Ky.) 91 
S.W. 1123, 1124; State v. Stein, 51 N. 
Ww. 474, 48 Minn. 466, 470; State v. 
Stogsdill, 23 S.W.(2d) 22, 26, 324 Mo. 
105; State v. Young, 286 S.W. 29, 314 
Mo. 612, 630; State v. McCarver, 92 
S.W. 684, 194 Mo. 717, 728; State ie 
Todd, 92 S.W. 674, 194 Mo. 377, 388; 
State v. Temple, 92 S.W. 494, 194 Mo. 
228, 233; State v. Atchley, 84 S.W. 
984, 186 Mo. 174, 188; State v. Kinder, 
83 S.W. 964, 184 Mo. 276, 289; State 
v. McMullin, 71 S.W. 221, 170 Mo. 608, 
619; State v. Grant, 53 S.W. 432, 152 
Mo. 57, 66; State v. Silk, 44 S.W. 764, 
46 S.W. 959, 145 Mo. 240, 249; State 
v. Hyland, 46 S.W. 195, 144 Mo. 302, 
3425 State v. McKenzie, 45 S.W. 1117, 
144 Mo. 40, 43; State v. BHquitable 
Loan & Investment Co., 41 S.W. 916, 
142 Mo. 325, 338; State v. Williams, 
42 S.W. 720, 141 Mo. 316, 319; State 
v. Wright, 35 S.W. 1145, 134 Mo. 404, 
406; State v. Avery, 21 S.W. 193, 198, 
113 Mo. 475, 495; State v. Ellis, 74 
Mo. 207, 214; Stipetich Vv. Security 
Stove & Mfg. *Co., (Mo.App.) 218 S.W. 
964, 968; Thoele vy. Marvin Planing 
Mill Co., 148 S.W. 413, 417, 165 Mo. 
App. 707; State v. Prater, 109 S.W. 
1047, 1049, 130 Mo.App. 348, 355; 
State v. Bradley, 31 Mo.App. 308, 320; 
Miller v. State, 130 P. 813, 815, 9 Okl. 
Cr. 55; Miller v. State, 107 P. 948, 
3 Okl.Cr. 575, 577; O’Barr v. U. S., 
ae igs ye 989, 3 Okl.Cr. 319, 139 Am. 
eo) 


[a] More than negative of “acci- 
dentally.”—-In discussing the force of 
the word as used in a contempt stat- 
ute, the court said: “It is clear to 
our minds that the word ‘willfully’ 
does more than negative ‘accidental- 
ly’ or ‘unconsciously.”’ Bell v. Stew- 
art, 28 Austr.C.L.R. 419, 427. 


95. Bouvier L. D. [quot Ousley v. 
State, 122 So. 731, 154 Miss. 451, 456]; 
State v. Myers, 121 S.W. 131, 221 Mo. 
598, 618; State v. Vaughan, 98 S.W. 
2, 5,.200 Mo..1, 12; State ». Privitt. 
75 S.W. 457, 175 Mo. 207, 216; State 
v. Fitzgerald, 32 S.W. 1113, 130 Mo. 
407, 420; State v. Howell, 23 S.W. 
263, 117 Mo. 307, 321; State v. Schae- 
fer, 22 S.W. 447, 116 Mo. 96, 109; 
State v. Brooks, 5 S.W. 257, 260, 330, 
92 Mo. 542, 553; Regina~v. Senior, 
[1899] 1 Q.B. 283, 291. See Ander- 
son v. Territory, 13 P. 21, 4 N.M. 108, 
112 (‘not the result of accident or 
misfortune’’). 


“Accident” 1 C.J. p 390. 


96. Worcester D. [quot People v. 
Boas, 29 Hun’ GN.Y22 3 3795) Nae 
Cr: 132]; Chicazo, St: us & Pak. Co: 
v. Nash, 27 N.E. 564, 1 Ind.App. 298; 
State v. Foran, 164 S.W. 215, 255 Mo. 
213, 222; Thoele v. Marvin Planing 
Mill Co., 148 S.W. 418, 417, 165 Mo. 
App. 707; People v. Boas, 29 Hun (N. 
Wo) 13. 706 (895 ae IN. Na@ra lho e 


“On purpose” see On or Upon § 15. 


97: St. houis . &oSsehw Rs Con vas 
S3° 169) ES 169)) 7, G4 'C. Gran 437 (Lau0e 
Oregon-Washington R. & Nav. Co. v. 
U. S.; 205 BS 337 ,133930 Chicago, By & 
Q. R. Co. v. U. S., 194 F. 342, 346, 114 
C.C.A. 334; St. Joseph Stockyards Co. 
v. U. S., 187 F. 104, 105 (ast two cas- 
es quot Grand Trunk R. Co. v. United 
States) 229° EB. e046. 1205) 143 iCsC2A: 
392; St. Louis Merchants’ Bridge 
Terminal R. Co. v. United States, 209 
F. 600, 601, 126 C.C.A. 422)]; Roberts 
Ve Utne) 26h S07 004 Ga CierAs 
427; Minor v. Coleman, 74 So, 841, 
842, 16 Ala.App. 5 [quot Cyc]; Peo- 
ple v. California Protective Corp., 244 
P. 1089, 1092, 76 Cal.App. 354; Law- 
rence v, Goodwill, 186 P. 781, 788, 44 
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design ;°’ showing design;®® with design and pur- 
pose,+ intention,? and knowledge as well as pur- 
pose and intent,* but not necessarily with express 
intent or purpose;* with set purpose,® or the pur- 
pose of,® or some degree of deliberation.’ 


[§ 4] 2. Evil Design or Intent, 
When used in criminal or penal® statutes or the 
criminal law,® and sometimes in pleadings in tort 
actions,° when used to describe acts which shall be 
punished criminally,!! or with reference to viola- 


WILLFULLY 


Malice, etc. 


tions of the criminal law,?? it has been said that 


Cal.App. 440; Alden v. Mayfield, 166 
PP) 382) 9383) 33 Cal-App. 724; Kelley. 
v. Killourney, 70 A. 1031, 81 Conn. 320, 
323, 129 Am.S.R. 220, 15 Ann.Cas. 163; 
Mooneyham v. Bowles, 72 So. 931, 932, 
72 Fla. 259; Cleveland, C. C. & St. L. 
R. Co. v. Starks, 106 N.E. 646, 648, 58 
Ind.App. 341; Belt R. & Stock-yard 
Co. v. Mann, 7 N.E. 893, 107 Ind. 89, 
93; Louisville, N. A. & C. R. Co. v. 
Bryan, 7 N.E. 807, 107 Ind. 51, 53; 
Dierickx vy. Davis, 137 N.E. 685, 690, 
80 Ind.App. 71; Pennsylvania Co. v. 
Reesor, 108 N.E. 983, 986, 60 Ind.App. 
636 [quot Cyc]; State v. Savre, 105 
N.W. 387, 129 Iowa 122, 133, 113 Am. 
Saks 452 6 or ueR.AUN:S. 455; .Staterv-: 
Perry, 80 N.W. 401, 109 Iowa 353, 
354; State v. Ralston, 289 P. 409, 410, 
131 Kan, 138: State v. Ross, 94 P. 
270, 271, 77 Kan. 341, 343; Gatewood 
v. Commonwealth, 285 S.W. 193, 215 
Ky. 360, 361; Commonwealth v. Con- 
nelly, 40 N.E. 862, 863, 163 Mass. 

; Commonwealth v. Bradford, 9 
Metc. (Mass.) 268, 270; Hagle Tp. 
Highway Com’rs v. Ely, 19 N.W. 940, 
54 Mich. 173, 180; Roseville Trust 
Co. v. American Surety Co. of New 
York, 103 A. 182, 183, 91 N.J.Law 588; 
People v. Heller, 190 N.Y.S. 789, 790, 
199 App.Div. 61; Harvey v. Guaranty 
Trust Co. of New York, 236 N.Y.S. 
37, 52, 134 Mise. 417; State v. Gar- 
ner, 74 S.E. 458, 158 N.C. 630, 631; 
Hanover v. Hanover, 171 N.B. 350, 34 
Ohio App. 483, 488; Richardson v. 
State, 5 Tex.App. 470, 473; Wellman 
Vv. Mead, 107 A. 396, 93 Vt. 322, 338; 
Mullin v. Flanders, 50 A. 813, 815, 73 
Vt. 95; Judd v. Ballard, 30 A. 96, 66 
Vt. 668, 674; Hill v. Cox, 54 Vt. 627, 
628; Smith v. Wilcox, 47 Vt. 537, 546; 
Humbird Cheese Co. v. Fristad, 242 
N.W. 158, 161, 208 Wis. 283; Milwau- 
kee Corrugating Co. v. Winters, 222 
N.W. 251, 254, 197 Wis. 414 [quot 
Cyc]; McGillivray v. Muir, (Ont.) 
7 Can.Cr.Cas, 360, 363; Bell v. Stew- 
art, 28 Austr.C.L.R. 419, 427. 


“Purposely” 51 C.J. p 104. 


98a) Robertsav. Un S4el26 BF. 397, 
908, 61 C.C.A. 427 [quot Harrison v. 
State, 37 Ala. 154, 156]. 

99. State v. Williams, 29 N.W. 801, 
70 Iowa 52, 54. See Holt v. State, 
140 N.E. 349, 350, 107 Ohio St. 307 
@icld to “carry. the’ idea ‘of 9." 2.9% 
design’’). 

1. State v. Smith, 199 N.W. 427, 159 
Minn. 511, 516. 


Zee ONICAL Ons Otay es Rn COs uve 
Nash, 27 N.E. 564, 1 Ind.App. 298; 
Rea. oadsern6 Hn dip. Lol, LoL, 8s 
H.C.L. 137, 119 Reprint 816. 


“Intention” 33 C.J. p 169. 


3. Vandalia R. Co. v. Clem, 96 N. 
EB. 789, 790, 49 Ind.App. 94. 


4 Barlow v. Foster, 1386 N.W. 822, 
826, 149 Wis. 613. 


5. Century D. [quot U. S. v. Sioux 
City Stock Yards Co., 162 F. 556, 562; 
Pennsylvania Co. v. Reesor, 108 N.E. 
983, 986, 987, 60 Ind.App. 636 (quot 
Cyc)]; Webster D. [quot United 
States v. Stickrath, 242 EB. 151, 154; 


Commonwealth, 285 S. 
W. 198, 215 Ky. 360, 361; Whitman 
v. State, 22 N.W. 459, 17 Neb. 224, 
227: Carpenter" y., Trinity & Bo Vik. 
COs IGM Sais oObs nO) DDe exe iy 
App. 627; Galveston, H. & S. A. R. 
Co. v. Bowman, (Tex.Civ.App.) 25 S. 
W. 140, 141]; Minor v. Coleman, 74 
So. 841, 842, 16 Ala.App. 5 [quot Cyc]; 
People v. Von Tiedeman, 52 P. 155, 
120 Cal. 128, 135; People v. Sheldon, 
9 P. 457, 68 Cal. 434, 437; Lawrence 
v. Goodwill, 186 P. 781, 788, 44 Cal. 
App. 440; Alden v. Mayfield, 166 P. 
382, 383, 33 Cal.App. 724; Mooney- 
ham v. Bowles, 72 So. 931, 932, 72 
Fla. 259; Southern R. Co. v. McNee- 
ley, 88 N.E. 710, 712, 44 Ind.App. 126; 
Dull v. Cleveland, C. C. & St. L. R. 
Co., 52 IN. B. 910135: 1101'5), 21 IndsApp: 
Did se OHiCaAeOr St mare ace kt CO. Va 
Nash, 27 N.E. 564, 1 Ind.App. 298; 
Claus v. Chicago Great Western R. 
Coe LLNEW lS, 7, 136) owas 
State v. Perry, 80 N.W. 401, 109 lowa 
353, 354; Stewart v. Burlington & M. 
R. Co., 32 Towa 561, 563; Fuller v. 
Chicago & N. W. R. Co., 31 Iowa 187, 
204; Commonwealth v. Kneeland, 20 
Pick. (Mass.) 206, 244; Montgomery 


Gatewood v. 


v. Muskegon Booming Co., 50 N.W. 
729, 88 Mich. 6338, 644, 26 Am.S.R. 
308% State vi. Bloors s62) 2, 611.520 


Mont. 574, 583; Wick v. Gunn, 169 
P.. 1087, 1088, 66 Okl. 316, 4 A.E.R. 
107; Wong v. Astoria, 11 P. 295, 296, 
13 Or. 538; Humbird Cheese Co. v. 
Fristad, 242 N.W. 158, 161, 208 Wis. 
283; Milwaukee Corrugating Co. v. 
Winters, 222 N.W. 251, 254, 197 Wis. 
414 [quot Cyc] (ast two cases so de- 
fining both “wiltful” and “willfully’”’); 
Wilson v. Manes, 28 Ont. 419, 434. 
See State v. Williams, 29 N.W. 801, 
70 Iowa 52, 54 (“of set purpose’’); 
Won ve Astoria, Lier 295; (2965 83 
Or. 538; State v. Rickenberg, 198 P. 
767, 768, 58 Utah 270 (last two cases 
saying: “for a set purpose’’), 


as Von Bank v. U. S., 253 F. 641, 


Wet We OSs) idwands: 643) Re Gris 
Gatewood v. Commonwealth, 285 S.W. 
198, 215 Ky. 860, 362; Krauskopf v. 
Tallman, 56 N.Y.S. 967, 38 App.Div. 
2738, 277. See People v. Sheldon, 9 P. 
457, 68 Cal. 484, 437. 


8 Bouvier L. D. [quot Ragansky 
v. U. S., 253 EF. 643,645; U.S. v. Sioux 
City Stock Yards Co., 162 F. 556, 562; 
North Carolina v. Vanderford, 35 F. 
282, 287; U.S. v. Smith, 27 F. 854, 859; 
Nelson v. State, 62 So. 189, 182 Ala. 
449, 459; Galvin v. Gualala Mill Co., 
308 PP. 93, 98 Cal. 268) 2703) Alden v. 
Mayfield, 166 P. 382, 388, 33 Cal.App. 
724; People v. Okomoto, 147 P. 598, 
599, 26 Cal.App. 568; Kendall v. State, 
72 S.H. 164, 165, 9 Ga.App. 794; Chi- 
CABO Uy lay Oo Ets COOL VamIN cis Limeeg 
N.E. 564, 565, 1 Ind.App. 298; State 
v.,Clark, 72 N.W. 296, 102 Iowa 685, 
690; Commonwealth v. Kneeland, 20 
Pick. (Mass.) 206, 220; Common- 
wealth v. Bradford, 9 Mete. (Mass.) 
268, 270; State v. Bowers, 228 N.W. 
164, 178 Minn. 589, 591; State v. Stein, 
51 N.W. 474, 48 Minn. 466, 470; State 


_the word “willfully” has an understood and accept- 
ed,1? a restricted,‘ or well defined,t® meaning; 
that it is a strong word,!® and is to be given some 
foree,17 and is most frequently understood, not in 
a mild sense, but as conveying the idea of legal mal- 
ice in a greater or less degree,!® being ordinarily 
used in a bad sense,?° denoting evil intention,?° and 
being sometimes used to mean perverse, deliberate 
design and malice.” 
implies ability to do the act prescribed,” a conscious 


It has been said that the word 


v. Alcorn, 14 S.W. 663, 78 Tex. 387, 
393; Anderson v. Canadian Northern 
R. Co., 10 Sask... 325, 342, 35 Dom. Li. 
R. 473 [quot Cyc]. 

9. Jones v. Mobile & O. R. Co., 
(Ky.) 127 S.W. 144, 145; Anderson v. 
How, 22) N°E! 695, MiG INAV 37336, 934.9% 
State v. Preston, 34 Wis. 675, 683. 


10. 4. Chicago, Sti luvs oP ke Comw. 
Nash, 27 N.E. 564, 565, 1 Ind.App. 298. 


11. Brown v. State, 119 N.W. 338, 
137 Wis. 548, 549. 


12. State v. Palmer, 110 A. 436, 438, 
94 Vt. 278; State v. Burlington Drug 
Co., 78 A. 882, 84 Vt. 243, 253. 


13. (Chieaco, St. L. & bs Ra Conve 
Nash, 27 N.E. 564, 565, 1 Ind.App. 298. 
See State v. Langston, 14 So. 137, 45 
La.ainn. 1182, 1183 (where in relation 
to statute punishing “willfully shoot- 
ing at’ the court said: “The words 
‘willful,’ ‘willfully’ have aé signifi- 
cance. The word ‘willful’ is not to 
be treated as surplusage or as being 
immaterial in the statute under con- 
Sideration’”’). 


14. State v. Waters, (Mo.App.) 189 
S.W. 624; Jones v. State, 9 Tex.App. 
178. 

15. State v. Hyman, 102 A. 231, 232, 
116 Me. 419; Ferguson vy. State, 35 S. 
W. 369, 36 Tex.Cr. 60, 62. See State v. 
Bradley, 31 Mo.App. 308, 320; Brown 
pion! 119 N.W. 338, 137 Wis. 543, 


16. Johnson v. State, 61 Ala. 9, 11 
[quot Nelson v. State, 62 So. 189, 182 
Ala. 449, 459; Minor v. Coleman, 74 
So. 841, 842, 16 Ala.App. 5]. 


17. State v. Burlington Drug Co., 
78 A. 882, 84 Vt. 243, 252. 


18. Hiatt v. Tomlinson, 158 N.W. 
383, 385, 100 Neb. 51 [cit State v. Pres- 
ton, 34 Wis. 675, 683]. 


19. U.S. v. Three Railroad Cars, 
28 B.Cas.No. 16,513; 1 Abb. 196.7 204 
[quot In re Malion’s Hstate, 97 N.Y.S. 
23, 25, 110 App.Div. 61; State v. Pres- 
ton, 84 Wis. 675, 685 (quot State v. 
Castle, 44 Wis. 670, 684) ]. 


20. Regina v. Badger, 6 E.&B. 1387, 
171, 119 Reprint 816. 


21. Wales v. Miner, 89 Ind. 118, 128 
[quot Chicago, St. L. & P. R. Co. v. 
Nash, 27 N.E. 564, 565, 1 Ind.App: 
298]. 

“Deliberate” 18 C.J. p 473. 

“Perverse” 48 C.J. p 1051. 


22. Hardin v. State, (Tex.Cr.) 61 
S.W.(2d) 1002, 1008. 


[a] In relation to neglect of pre. 
scribed duty.—'‘The word ‘willfully’ 
when used or employed in a penal 
statute, in reference to a person who 
neglects or fails to discharge a duty 
or perform an act enjoined, implies 
that the party had the ability so to 
do.” Indianapolis vy. Consumers’ Gas 
araet Co., 39 N.E. 943, 140 Ind. 246, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Cantal 


Whe RO ne me 


wrong,?° a criminal intent,?* a deliberate intention 
or set purpose to omit to perform a required duty,?° 
a deliberate purpose to accomplish something for- 
bidden,*® or deliberate intention to injure,?7 a deter- 
mination to execute one’s own will in spite and de- 
fiance of the law,?* a purpose to do wrong,?® an evil 
design and purpose,®® an evil intent or legal mal- 
ice,?? an evil intent without justifiable excuse,?? an 
evil or improper motive, intent or feeling,?* a tort 
or wrong,** knowledge and a purpose 'to do the 


23. 
1041, 1043, 84 Idaho 558. 


“Conscious” 12 C.J. p 513. 


“wrong” [40 Cyc 2873]. 


24. People v. Okomoto, 147 P. 598, 
599, 26 Cal.App. 568 


25. People v. Swiggy, 
176, 69 Cal.App. 574. 


26. U. S. v. Schutte, 252 F. 212, 213 
(‘necessarily imports a_ deliberate 
purpose to accomplish one or more 
of the things forbidden by law’’). 


27 Jones: Vv. Wobile: é& OO; KR. ‘Co., 
(Ky.) 127 S.W. 144, 145. See Ander- 
son v. How, 22 N.E. 695, 116 N.Y. 336, 
349 (“a certain degree of malice or 
purpose to do injury’’). 


28. State v. Alexander, 48 S.C.L. 
247, 254. 


“Determination” 18 C.J. p 983. 


29; News Work =-Cent.-a&s iy IRs RR. 
COwven Wiss: boo. Soawotl, 91 C:OVA. 
519; Brown v. State, 119 N.W. 338, 137 
Wis. 5438, 549. 


30. Montgomery Vv. Muskegon 
Booming Co., 50 N.W. 729, 88 Mich. 
633, 644, 26 Am.S.R. 308. See Rhoads 
v. First Nat. Bank, 163 N.W. 1046, 37 
N.D. 421, 435 (“there must be an evil 
design or bad purpose also present’). 


31. State v. Hyman, 102 A. 231, 232, 
116 Me. 419; Clay v. State, 107 S.W. 
Tio oar Lex.Or, jo00,- Doas. BYOW!H ‘Vv. 
State, 119 N.W. 338, 137 Wis. 543, 549. 


32. Bouvier L. D. [quot Mills v. 
Glennon, 6 P. 116, 118, 2 Idaho (Hasb.) 
105, 109; Hiatt v. Tomlinson, 158-N. 
W. 383, 385, 100 Neb. 51]; Williams 
v. People, 57 P. 701, 702, 26 Colo. 272; 
Indianapolis v. Consumers’ Gas Trust 
Co., 39 N.E. 943,°140 Ind. 246, 255; 
Southern R. Co. v. McNeeley, 88 N.E. 
MLO Vit, 44 ind App, 1263, Dull) xv: 
Cleveland, CC. C.. &- St. ii.) B,—Co;;. 52 
N.E. 1013, 1015, 21 Ind.App. 571; Ful- 
ler v. Chicago & N. W. R. Co., 31 Iowa 
187, 204; Montgomery v. Muskegon 
Booming Co., 50 N.W. 729, 88 Mich. 
633, 644, 26 Am.S.R. 308; Eagle Tp. 
Highway Com’rs v. Ely, 19 N.W. 940, 
54 Mich. 173, 180; State v. Prater, 109 
S.W. 1047, 1049, 130 Mo.App. 348; 
Buchanan v. Cook, 40 A. 102, 70 Vt. 
168, 174; Brown y. State, 119 N.W. 
Ses, low Wiss 543,549 Wilson v, 
Manes, 28 Ont. 419, 434. 


[a] 


232 P. 174, 


Frequently so understood.— 
SPUPrT Van aws..) LOLS Olueolon oO Lp yy Liat 
U.S. 728, 734, 48 L.Ed. 1150; Potter 
Vv. Ui'S!, 15 S.Ct. 144,155 U.S. 488, 446, 
39 L.Ed. 214; Felton v. U. S., 96 U.S. 
699, 702, 24 L.Ed. 875; Roberts v, 
We Si a LeiGu hh 28976905, ..61N CC. CAL 427; 
U. S. v., Meagher, 37 EF. 375,. 381; 

S. v. Praeger, 149 F. 474, 478; People 
v. Swiggy, 232 P. 174, 176, 69 Cal.App. 
574; Williams v. People, 57 P. 701, 
702, 26 Colo. 272; Ousley v. State, 
122 So. 731. 154 Miss. 451, 456; Rhoads 
v. First Nat. Bank, 163 N.W. 1046, 
37 N.D. 421, 435; Miller v. State, 107 


Archbold v. Huntington, 201 P.{ P. 948, 3 Okl.Cr. 575, 577; 


WILLFULLY 


O’Barr v. 
WS lO See oso OKkue tera lo vaso n loo 
Am.S.R. 959; Thurman v. State, 104 
PS Cie? OkL.Cr. T18, 216) State: --v. 
Preston, 34 Wis. 675, 683 [cit 1 Bishop 
Crm $4219: 


33. Roberts v. U. S., 
9105, 61. CLAN 427, 


B 34. Savage v. Tullar, Brayt. (Vt.) 
ws. 


“ort” see Torts § 1. 
“wrong” [40 Cyc 2873]. 


35. Rickenberg v. State, 
767, 768, 58 Utah 270. 


36. Montgomery v. Muskegon 
Booming Co., 50 N.W. 729, 88 Mich. 
633, 644, 26 Am.S.R. 308. See State 
v. Ward, 150 N.W. 209, 210, 127 Minn. 
510, Ann.Cas.1916C 674 (held to em- 
body the idea of maliciousness). 


37. Robertsiv. Us 8. 126 EF. 897, 
905, “6LiC.CrAs 2275 


38. Fuller v. Chicago & N. W. R. 
Co., 31 Iowa 187, 204 [quot Southern 
Rt (OOL va McNeeley, 88 N.E. 710, 
711, 44 Ind.App. 126; Dull v. Cleve- 
land, CVCle& Sh Geek. Co, 52°Ne ©: 
1013, 1015, 21 Ind.App. 571; Wilson 
v. Manes, 28 Ont. 419, 434]. See Bu- 
chanan v. Cook, 40 A. 102, 70 Vt. 168, 
174 (‘approximates the idea of the 
milder kind of malice’’). 


39. State v. Palmer, 110 A. 436, 
438, 94 Vt. 278; Anderson v. Canadian 
Northern R. Co., 10 Sask.L. 325, 342, 
35 Dom.L.R. 473 [quot Cyc]. 


40. State v. Meek, 127 N.W. 1023, 
148 Iowa 671, 676, 31 L.R.A.N.S. 566, 
Ann.Cas.1912C 1075; Hiatt v. Tomlin- 
son, 158 N.W. 38838, 385, 100 Neb. 51; 
Hewitt v. Newburger, 36 N.E. 593, 141 
N.Y. 538, 543; Wass v. Stephens, 28 
NIB. 21, “L228 NV: 1232 123% People v; 
Baylinson, 206 N.Y.S. 804, 211 App. 
Div. 40, 45; McMorris v. Howell, 85 
N.Y-S= LOLs, 89 App Div. 272," 2775 
People v. Gillies, 109 N.Y.S. 945, 946, 
57 Misc. 568; Yeamans v. Nichols, 81 
N.Y.S. 500, 502; Krauskopf v. Tall- 
man, 56 N.Y.S. 967, 969, 38 App.Div. 
273, 277; People v. Bates, 29 N.Y.S. 
894, 896, 79 Hun 584, 9 N.Y.Cr. 234; 
Bras v. Palmer, 110 A. 436, 438, 94 Vt. 
78. 


“Wrongful” [40 Cyc 2874]. 


T2658 1 8.9.7,; 


LO Simic 


41. Carpenter v. Trinity & B. V. 
i. CO, nid Ie SeWirssoeso Dp ehex Ove 
App. 627. 

42. State v. Nicholls, 23 So. 980, 50 
La.Ann. 699, 712. 

43. See all cases supra note 40. 

“Wantonness” 67 C.J. p 325. 


44. New York Cent. & H. R. R. Co. 
v. U. S., 165 BF. 833, 841,91 C.C.A. 519; 
Rose v. State, 19 Tex.App. 470, 471. 


“In penal statutes the word ‘will- 
fully’ means not only that the act is 
done knowingly and intentionally, but 
it must also be done with an evil in- 
tent or with a bad purpose.’”’ Rhoads 
v. First Nat. Bank, 163 N.W. 1046, 


[68 C.J.] 291 


wrongful act,?® malice,?® wicked purpose or per- 
verse disposition,®* or the idea of malice of a mild 
kind;*® that it includes the idea of an act intention- 
ally done with a bad,°® or a wrongful,*® purpose, 
or with a design to injure another,*! with knowledge 
it is unlawful,*” or one committed out of mere wan- 
tonness or lawlessness ;** 
knowingly,** intentionally,* 
gently,*” or voluntarily.** 
nection in which the word is used “willfully” may 


and hence more than 


5 purposely,*® or negli- 
In the particular con- 


37 N.D, 421, 434. 


45. Roberts v. U. S., 126 F. 897, 
903, 61 C.C.A. 427; Nelson v. State, 62 
So. 189, 182 Ala. 449, 459; Johnson v. 
State, 61 Ala. 9,11; Minor v. Coleman, 
74 So. 841, 842, 16 Ala.App. 5; People 
v. Swiggy, 232 P. 174, 176, 69 Cal. 
App. 574; Williams v. People, 57 P. 
701, 702, 26 Colo. 272; Kendall -v. 
State, 72 S.E. 164, 165, 9 Ga.App. 794; 
Mills v. Glennon, 6 P. 116, 118, 2 Idaho 
(Hasb.)} 105, 109; Wales v. Miner, 
89 Ind. 118, 128 [quot Chicago, St. L. & 
PR. Co. -v.Nash,” 27 Nib 564, 655 
1 Ind.App. 298]; Pennsylvania Co. v. 
Reesor, 108 N.E. 983, 987, 60 Ind.App. 
636; State v. Meek, 127 N.W. 1023, 
148 Iowa 671, 676, 31 L.R.A.N.S. 566, 
Ann.Cas.1912C 1075; Jones v. Mobile 
& O. R. Co. (Ky.) 12% S/W. 144, 1455 
Hiatt v. Tomlinson, 158 N.W. 383, 
385, 100 Neb. 51; Hewitt v. Newburg- 
er, 36) NB: 2593; 4 IN: Yeu 5385 oto 
Wass v. Stephens, 28 N.E. 21, 23, 
128 N.Y. 123, 128; People v. Baylin- 
son, 206 N.Y.S. 804, 211 App.Div. 40, 
45; McMorris v. Howell, 85 N.Y.S. 
1018, 89 App.Div. 272, 276; People v. 
Gillies, 109 N.Y.S. 945, 57 Mise. 568, 
569, 21 N.Y.Cr. 412; Yeamans v. Nich- 
ols, 81 .N.Y.S. 500, 502; People. iv. 
Bates, 29 N.Y.S. 894, 79 Hun 584, 586, 
9 N.Y.Cr. 234;. Rhoads v. First Nat. 
Bank, 163. NW. 1046; 03:.% ND 42. 
435; State v. Castle, 44 Wis. 670, 684 
[cit State v. Preston, 34 Wis. 675, 
683]; Anderson v. Canadian North- 
ern RR. Co., 10 Sask. 325, 342,- 35 
Dom.L.R. 473 [quot Cyc] (defining 
both “willful” and “willfully’’). 


[a] Broader than “intentionally.” 

—‘‘It embraces ‘intentionally’ in its 
meaning, but it means an intentional 
act committed with an evil design or 
purpose and without legal justifica- 
tion.” Kendall v. State, 72 S.E. 164, 
165, 9 Ga.App. 794. 


[b] More than “mere intention.”— 
“The word ‘willfully’ frequently 
means more than mere intention.’ 


Wales v. Miner, 89 Ind. 118, 128 [quot 
Chicago, St. ln & Ps RCo. va Nashwat 
N.E. 564, 565, 1 Ind.App. 298]. 


46. Miller v. Miller, 47 N.E. 338, 
339, 17 Ind.App. 605; Brown Vv. State, 
PLONE a roost ort Wis. 543, 549. 


47. Montgomery v. Muskegon 
Booming Co., 50 N.W. 729, 88 Mich. 
633, 644, 26 Am.S.R. 308. 

“Negligence” see Negligence § 1. 

4s. Spurr v. U. S., 19 S.ct. 812, 815, 
174 U.S. Pr28, 734, 43 L.Ed, 1150; Pot- 
CET Vewicmnses cl) §.Ct. 144, 147, 155 Uv. 
S. 438, 446, 39 L.Ed. 214; Felton Vv. 
WE Si OO U.S. 699, 702, 24 L.Ed. 875; 
Ragansky Vicemlele aah 253 FP. 643, 645; 
U. S. v. Praeger, 149 BE. 474, 478; Rob- 
ents vi, UO. S.2i6" By) Sos 905, Gh (Cuca, 


427; North’ Carolina v. Vanderford, 
35 F. 282,,286; U. S. v. Smith, 27 F. 
854, 859; Nelson vy. State, 62 So. 189, 


182 Ala. 449, 459; St. Louis, I. M. & 
S. R. Co. v. Batesville & W. Tel. Co:, 
97 S.W. 660, 80 Ark. 499, 504; Peo- 
ple v. Okomoto, 147 P. 598, 599, 26 
Cal.App. 568; Williams Vv. People, 57 
Peru io, 26 Colo. 272; State v. Nus- 
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be construed as meaning causelessly ;*® contrary to 
duty ;°° corruptly;°! for no cause or reason;°? in 
an obstinate manner;°? in bad faith;>* inflexibly ;°° 


intentionally and tortiously,°® or 


WILLFULLY 


. -61 
right; 


unnecessarily ;°* 


in violation of law;°8 knowingly and with evil in- 


senholtz, 55 A. 589, 76 Conn. 92, 96; 
Mills v. Glennon, 6 P. 116, 118, 2 Ida- 
ho (Hasb.) 105, 109; Bridgewater v. 
State, 55 N.E. 787, 153 Ind. 560, 564; 
Commonwealth vy. Kneeland, 20 Pick. 
(Mass.) 206, 220; State v. Stein, 51 
N.W. 474, 48 Minn. 466, 470; Weath- 
erall v. Brown, 74 So. 765, 766, 113 
Miss. 887; Hiatt v. Tomlinson, i158 
N.W. 383, 385, 100 Neb. 51; Hewitt 
v. Newburger, 36 N.E. 593, 141 N.Y. 
538, 543; Wass v. Stephens, 28 N.EH. 
Cielo SN ven tos ynl2e, People) vel Baily 
linson, 206 N.Y.S. 804, 211 App.Div. 


40, 45; McMorris v. Howell, 85 N.Y. 
S. 1018, 89 App.Div. 272, 277; People 
v. Gillies, 109 N.Y.S. 945, 946, 57 


Misc. 668, 569, 21 N.Y.Cr. 412; Yea- 
mans v. Nichols, 81 N.Y.S. 500, 502; 
People v. Bates, 29 N.Y.S. 894, 896, 79 
Hun 584, 586, 9 N.Y.Cr. 234; Rhoads 
v. First Nat. Bank, 163 N.W. 1046, 37 
N:D, 421, 435; Wick v. Gunn, 169 P. 
1087, 1088, 66 Okl. 316, 4 A.L.R. 107; 
Thurman v. State, 104 P. 67, 2 Okl.Cr. 
(As waual i OL Bari vis U. Se, PbO P0988, 
SOKILCT: OL9, eozoy- Los AMS... 959s, 
Miller v. State, 107 P. 948, 3 Okl.Cr. 
; State v. Alexander, 48 S.C.L. 
j ; State v. Alcorn, 14 S.W. 663, 
78 Tex. 387, 393; Corrigan, Lee & Hal- 
pin v. Heubler, (Tex.Civ.App.) 167 
S.W. 159, 162; Carpenter v. Trinity & 
Veet Onl loa. oo 0 .soSO, 00, Ghexe 
Civ.App. 627; Rose v. State, 19 Tex. 
App. 470, 471; State v. Preston, 34 
Wis. 675, 684; Ex parte O’Shaugh- 
nessy, 8 Can.Cr.Cas. 136, 139; Ander- 
son v. Canadian Northern R. Co., 10 


SASK nw oo, 342, -35 Domil.R. 473 
[quot Cyc]. f 

“Voluntarily” 67 C.J. p 272. 

49. Smith v. Barnham, 1 Ex.D. 
419, 424. 

50. State v. Roth, 144 N.W. 339, 


344, 162 Iowa 638, 50 L.R.A.N.S. 841 
[quot State v. Naumann, (Jowa) 239 
N.W. 93, 94; State v. Garretson, 223 
N.W. 390, 392, 207 Iowa 627 (all three 
cases using “contrary to known 
duty’’)];. In re Mallon’s Estate, 97 
N.Y.S. 23, 25, 110 App.Div. 61; Phil- 
lips: vy. State, 181 P: 713, 75 Oki. 46, 
47 (“contrary to sworn duty’’). 


[a] In characterizing acts.—Will- 
fully cds vordinarily . : used to 
characterize an act done wantonly, 
or one which a man of reasonable 
knowledge and ability must know to 
be contrary to his duty.’” ‘U. Si -v. 
Three Railroad Cars, 28 F.Cas.No. 16,- 
513, 1 Abb. 196, 201 [quot State v. 
Preston, 34 Wis. 675, 685 (quot Brown 
v. State, 119 N.W. 338, 1387 Wis. 543, 


549; State v. Castle, 44 Wis. 670, 
685) ] 
Sl. Roberts v. U. S., 126 F. 897, 


904, 61 C.C.A. 427; Mills v. Glennon, 
6 P. 116, 118, 2 Idaho (Hasb.), 105, 
109; Commonwealth v. Bradford, 9 
Metc. (Mass.) 268, 270; Eagle Tp. 
Highway Com’rs v. Ely, 19 N.W. 940, 
54 Mich. 173, 180; Ex p. O’Shaughnes- 
sy, 8 Can.Cr.Cas. 136, 139. See State 
v. Bixler, 62 Md. 354, 357. 


“Corruptly” 14a C.J. p 1431. 


52. Rex v. Entwhistle, 
[1927] 2 Dom.L.R. 558. 


63. Chicago, St. L. & P. R. Co. v. 
Nash, 27 N.E. 564, 1 Ind.App. 298. 


“Obstinate” 46 C.J. p 865. 


(N.S.) 


54. Roberts v. U. S., 126 F. 897, 
903, 61 C.C.A. 427; State v. Preston, 
34 Wis. 675, 682. 


“Bad faith” 6 C.J. p 880. 


55. Minor v. Coleman, 74 So. 841, 
842,16 Ala.App. 5 [quot Cyc]; Penn- 
sylvania Co. v. Reesor, 108 N.E. 983, 
986, 60 Ind.App. 636 [quot Cyc]; 
Humbird Cheese Co. v. Fristad, 242 
N.W. 158, 161, 208 Wis. 283; Milwau- 
kee Corrugating Co, v. Winters, 222 


N.W. 251, 254, 197 Wis. 414 [quot 
Cyc]. 

56), (Chicazco, St... & eb. aks, Cony. 
Nash, 27 N.H. 564, 565, 1 Ind.App. 
298. 

57. Roberts v. U. S., 126 EF. 897, 


903, 61 C.C.A. 427; State v. Abram, 10 
Ala, 928, 932. 


[a] “Intentionally and unnecessa- 
Yily” equivalent.—‘Intentionally” 33 
(Oralge Tae ns 


“Unnecessarily” 66 C.J. p 52. 


58. State v. Clark, 72 N.W. 296, 
102 Iowa 685, 690; Foster v. Hyman, 
148 S.E. 36, 37, 197 N.C. 189. 


59. Garza v. State, (Tex.Cr.) 47 S. 
W. 983, 984. 


60. State v. Rickenberg, 198 P. 767, 
768, 58 Utah 270. 


61. McGillivray v. Muir, 
Can.Cr.Cas. 360, 362 


62. Century D. [quot Pennsylva- 
nia Co. v. Reesor, 108 N.E. 983, 986, 
987, 60 Ind.App. 636 (quot Cyc)]; 
Webster D. [quot U. S. v. Stickrath, 
242 F.. 151, 1542, U. S..v. Three Rail- 
road Cars, 28 F.Cas.No. 16,513, 1 Abb. 
196, 202; Gatewood v. Commonwealth, 
285 S.W. 198, 215 Ky. 360, 361; Whit- 
man v. State, 22 N.W. 459, 17 Neb. 
224, 227; Carpenter v. Trinity & B. V. 
RCO do SAW. (8305 636, SDV Dex.@iv. 
App. 627}; Grand Trunk R. Co. v. 
United: States, 229 F. 116, 120, 143 
C.C.A. 392; St. Louis Merchants’ 
Bridge Terminal R. Co. v. United 
states, 209) 2 600/601, 1261C1C- Awa 23. 
Oregon-Washington R. & Nav. Co. v. 
U. S., 205 F. 337, 339; Chicago, B. & 
QR. Con ve UiS.. 194 Bk 949" 84 Baad 
C.C.A. 334; St. Joseph Stockyards Co. 
v. U. S., 187 EF. 104, 105; 


(OntpD ey 


182 Ala. 449, 459; Johnson y. State, 61 
Ala. 9, 11; Minor v. Coleman, 74 So. 
841, 842, 16 Ala.App. 5 [quot Cye]; 
People v. Swiggy, 232 P. 174, 176, 69 
Cal.App. 574; Lawrence y. Goodwill, 
186 P. 781, 788, 44 Cal.App. 440; Moon- 
eyham v. Bowles, 72 So. 931, 932, 72 
la 2o0mrute vs (Chicar os lame lnm, 
Co., 56 N.E. 932, 934, 24 Ind.App. 492, 
79 Am.S.R. 274; Southern R, Co. v. 
McNeeley, 88 N.E. 710, 712, 44 Ind. App. 
126; Dull v. Cleveland, C. C. & St. L. 
R. Co., 52 N.E. 1013, 1015, 21 Ind.App. 
571; Fuller v. Chicago & N. W. R. Co., 
31 Towa 187, 204; Brown vy. Brown, 
32 S.E. 320, 124 N.C. 19, 21, 70 Am.S.R. 
574; Richardson y. State, 5 Tex.App. 
470, 473; Humbird Cheese Co. v. 
Fristad, 242 N.W. 158, 161, 208 Wis. 
283; Milwaukee Corrugating Co. v. 
Winters, 222 N.W. 251, 254, 197 Wis. 
414 [quot Cyc]; Wilson v. Manes, 28 
Ont. 419, 434. 


63. Century D. [quot Pennsylva- 
nia Co. v. Reesor, 108 N.E. 983, 986, 
987, 60 Ind.App. 636 (quot Cyc)]; 


ho eee 


. 


tent,®® or stubborn purpose ;°° knowing one has no 
obstinately ;°? 
and deliberately,** or with an evil intention;®® sel- 
fishly ;°* stubbornly;*7 unlawfully;°* wantonly ;°° 


perversely ;°° purposely 


Nelson v. State, 62 So. 189, 182 Ala. 
449, 459; Johnson v. State, 61 Ala. 
9, 11; Minor v. Coleman, 74 So. 841, 
842, 16 Ala.App. 5 [quot Cyc]; People 
v. Swiggy, 232 P. 174, 176, 69 Cal.App. 
574; Green vy. Stewart, 289 P. 940, 944, 
106 Cal.App. 518; Lawrence vy. Good- 
will, 186 P. 781, 788, 44 Cal.App. 440; 
State v. Stein, 51 N.W. 474, 48 Minn. 
466, 470; Lynch vy. Commonwealth, 
109 S.B. 427, 1381 Va 762, 766; Hum- 
bird Cheese Co. v. Fristad, 242 N.W. 
158, 161, 208 Wis. 283; Milwaukee 
Corrugating Co. v. Winters, 222 N.W. 
251, 254, 197 *Wis. 414 [quot Cyc]. 


64. State v. Clark, 72 N.W. 296, 102 
Iowa 685, 690; Foster v. Hyman, 148 
SHG S69 34 LO NIC So. 


65. Ex p. O’Shaughnessy, 8 Can.Cr. 
Cas. 136; 139: 


66. Century D. [quot Pennsylvania 
Co. v. Reesor, 108 N.E. 9838, 987, 60 
Ind.App. 636]. 


Co. v. Reesor, 108 N.E. 983, 986, 987, 
60 Ind.App. 636 (quot Cyc)]; Webster 
D. [quot U. S. v. Three Railroad Cars, 
28 F.Cas.No. 16,513, 1 Abb. 196, 202; 
Gatewood v. Commonwealth, 285 S.W. 
193, 215. Ky. 360, 36L;  Wohitmania. 
State, 22 N.W. 459, 17 Neb. 224, 227]; 
Minor vy. Coleman, 74 So. 841, 842, 16 
Ala.App. 5 [quot Cyc]; Mooneyham v. 
Bowles, 72 So. 931, 932, 72 Fila. 259; 
Southern R. Co. v. McNeeley, 88 N. 
E. 710, 712, 44 Ind.App. 126; Huff v. 
Chicago, I. & L. R. Co., 56 N.BY 932, 
934, 24 Ind.App. 492, 79 Am.S.R. 274; 
Dull wv. ‘Cleveland, C.°C. & St IaR: 
Co.;) 52 IN. BY. LOLS, 1025) 2 inavA pp: 
571; Claus v. Chicago Great Western 
RiCol, 111 INGWel lb el (el Si6neto wane 
Stewart v. Burlington & M. R. Co., 32 
Iowa 561, 563; Fuller v. Chicago & N. 
W. R. Co., 31 Iowa 187, 204; State v. 
Harwell, 40 S.H. 48, 129 N.C. 550, 551; 
Wick v. Gunn, 169 P. 1087, 1088, 66 
Okl. 316, 4 Dom.L.R. 107; Richard- 
son v. State, 5 Tex.App. 470, 473; 
Humbird Cheese Co. vy. Fristad, 242 
N.W. 158, 161, 208 Wis. 283; Milwau- 
kee Corrugating Co. v. Winters, 222 
N.W. 251, 254, 197 Wis. 414 [quot 
ao Wilson v. Manes, 28 Ont. 419, 


68. Howenstine v. U. S., 263 F. 1, 4; 
Roberts v. U. Si 126 E897.) 904. 6H 
C.C.A. 427; Daniels v. State, 88 S.W. 
844, 845, 76 Ark. 84, 85; Common- 
wealth vy. Bradford, 9 Metc. (Mass.) 
268, 270; Hagle Tp. Highway Com’rs 
v. Ely, 19 N.W. 940, 54 Mich. 173, 180; 
one Astoria, 11 P. 295, 296, 13 

1a f 


[a] “Unlawfully” compared.—uw. 
S. v. Dickson, 4 Puerto Rico Fed. 116, 
121; State v. Vanderveer, 196 P. 650, 
115 Wash. 184, 186. 


“Unlawfully” 66 C.J. p 44. 


69. State v. Brown, 6 So. 541, 41 
La.Ann. 345; U.S. v. Three Railroad 
Cars, 28 F.Cas.No. 16,513, 1 Abb. 196, 
201; State v. Abram, 10 Ala. 928, 932; 
In re Mallon’s Estate, 97 N.Y.S. 23, 
25, 110 App.Div. 61; Brown v. State, 
119 N.W. 338, 137 Wis. 5438, 549; State 
v. Castle, 44 Wis. 670, 684; State v. 
Preston, 34 Wis. 675, 685; Smith vy. 
Barnham, 1 Ex.D. 419, 424; Ex p. 
O’Shaughnessy, 8 Can.Cr.Cas. 136, 139. 


“Wantonly” 67 C.J. p 323. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


Century D. [quot Pennsylvania , 


— 


ne A aa Seg PL AAR Rif es 


with a bad,7° evil,” or guilty,72 purpose, or a delib- 
erate intent to do a wrongful act without justifica- 
tion,*® a malevolent purpose or motive,?* an intent 
to do some act in violation of the law,*® or erimin- 
al,*® evil,*7 unlawful,*® wicked,*® or wrongful,®® in- 
tent, or legal malice,*? especially if the forbidden act 
is wrong in itself, or involves moral turpitude ;%? 


WILLFULLY 


with deliberate intention for which there is no rea- 


70. Bouvier L. D. [quot Ousley v. 
State, 122 So. 731, 154 Miss. 451, 456]; 
Spurr v. U. Se 19 S.Ct. 812, 815, 174 
U.S. 728, 784, 43 L.Ed. 1150; Potter v. 
U. S15 Sct. 144, 147, 155 U.S. 438, 
446, 39 L.Ed. 214; Felton v. U. Searle 
U.S. 699, 702, 24 L.Ed. 875; Ragansky 
Ve Un S51 .200 Hy 1643; 645; Un Si4ve 
Praeger, 149 F. 474, 478; Roberts v. 
We SS 7La6 W897, 905, 61 C.C.A. BOs 
North Carolina v. Vanderford, 35 io 
282, 286; U. S. v. Smith,- 27 F. 854, 
859; Nelson v. State, 62 So. 189, tee 


Ala. 449, 459; St. Louis, ILM &S 
Co. v. Batesville & W. Tel. Co., 97 % 
W. 660, 80 Ark. 499, 504; Galvin v. 


Gualala Mill Co., 33 P. 93, 98 Cal. 268, 
270; People v. Okomoto, 147 P. 598, 
599, 26 Cal.App. 568; Williams v. Peo- 
ple, 5% P:, 701, 702,26 Colo. 272, 274; 
Black v. State, 59 S.E. 823, 3 Ga.App. 
297; Mills v. Glennon, 6 P. 116, 118, 2 
Idaho (Hasb.) 105, 109; Bridgewater 
v. State, 55 N.E. 737, 153 Ind. 560, 564; 
Chicago, St. L. & P..R. Co. v. Nash, 27 
N.E. 564, 565, 1 Ind.App. 298; State 
v. Naumann, (Iowa) 239 N.W. 93, 94; 
State v. Garretson, 223 N.W. 390, 392, 
207 Iowa 627; State v. Roth, 144 N.W. 
339, 344, 162 Iowa 638, 50 L.R.AN.S. 
841; Commonwealth y. Kneeland, 20 
Pick. (Mass.) 206, 220; State v. Bow- 
ers, 228 N.W. 164, 178 Minn. 589, 591; 
Weatherall v. Brown, 74 So. 765, 766, 
113 Miss. 887; Hiatt v. Tomlinson, 158 
N.W. 383, 385, 100 Neb. 51; Rhoads 
v. First Nat. Bank, 163 N.W. 1046, 37 
N.D. 421, 435; Phillips v. State, 181 
Pe 703; 75 (OKI 46,475), Wieck v. Gunn, 
169 P. 1087, 1088, 66 Okl. 316, 4 A.L.R. 
107; Miller v. State, 107 P. 948, 3 Okl. 
Creo oD Cin O Barry. Us S:,, 205) PR; 
988, 3° Okl.Cr. 319, 323, 139 Am.-S.R. 
959; Thurman v. State, 104 P. 67, 2 
Okl.Cr. 718, 721; State v. Alexander, 
48 S.C.L. 247, 254; State v. Alcorn, 14 
S.W. 663, 78 Tex. 387, 393; Corrigan, 
Lee & Halpin v. Heubler, (Tex.Civ. 
App.) 167 S.W. 159, 162; Carpenter v. 
Trinity & B. V. R. Co., 119 S.W. 335, 
336, 55 Tex.Civ.App. 627; State v. 
Preston, 34 Wis. 675, 684. 

71. State v. Naumann, (Iowa) 239 
N.W. 93, 94; State v. Garretson, 223 
N.W. 390, 392, 207 Iowa 627; State v. 
Roth, 144 N.W. 339, 344, 162 Iowa 638, 
50 L.R.A.N.S. 841; Phillips vy. State, 
13i°P. 713,75 Okl. 46, 47: 


72. State v. Foote, 43 A. 488, 71 
Conn. 737, 742. 

“Guilty” 28 C.J. p 1321.- 

73. Williams v. People, 57 P. 701, 
702, 26 Colo.. 272. 

74. U.S. v. Sioux City Stock Yards 
Co., 162 F. 556, 562; Alden v. Mayfield, 
166 P. 382, 383, 33 Cal.App. 724. 


75. Commonwealth y. Bradford, 9 
Metec. (Mass.) 268, 270; Eagle Tp. 
Highway Com’rs v. Ely, 19 N.W. 940, 
54 Mich. 173, 180. 


76 U.S. v. Sioux City Stock Yards 
Co., 162 F. 556, 562; Alden v. May- 
field, 166 P. 382, 383, 33 Cal.App. 724. 


77. Bouvier L. D. [quot Ousley v. 
State, 122 So. 731, 154 Miss. 451, 456]; 
Roberts Ve. Sy UZCe He S Oey oOs, 01 
C.C.A. 427; Galvin v. Gualala Mill Co., 
EGR es alot "98 Cal, 268) 270; State. v. 
Foote, 43 A. 488, 71 Conn. 737, 742; 
Mills v. Glennon, 6 P. alah ay alse 24 Idaho 
(Hasb.) 105, 109; Bridgewater Vv. 
State, 55 N.E. 737, 153 Ind. 560, 564; 
State v. Bowers, 228 N.W. 164, 178 


Minn. 589, 591; State v. Prater, 109 
S.W. 1047, 1049, 130 Mo.App. 348; 
Rhoads vy. First Nat. Bank, 163 N.W. 
1046, 37 N.D. 421, 434; O’Barr v. U. 
Sy 105 Ps O88; 6 OKLEere sil9e 32455139 
Am.S.R. 959; U.S. v. Dickson, 4 Puer- 
to’ Rieol Med) -116; 121; Bennett v. 
State, 4 S.W.(2d) 62, 109 Tex.Cr. 237, 
239; Ex p. Strong, (Tex.Cr.) 252 S.W. 
767, 769; Welch v. State, 157 S.W. 946, 
6475 Ti MexCres 11> Ross) va State, 
(Tex.) 108 S.W. 697; Clay v. State, 
107. So We tte 52a TNex. Cries 555. Dos 
Garza v. State, (Tex.Cr.) 47 S.W. 983, 
984; Yoakum v. State, 17 S.W. 254, 21 
Tex.App. 260, 263; Anderson v. Cana- 
dian Northern R. Co., 10 Sask.L. 325, 
342, 35 Dom.L.R. 473 [quot Cyc]. 


7S Black LL. D: [quot State v. 
ey honey: 163 S.E. 657, 669, 202 N.C. 
518]. 

“Unlawful” 66 C.J. p 33. 

79. U.S. v. Sioux City Stock Yards 
Co., 162’. 556, 562; Alden vy. May- 
field, 166 P. 382, 383, 33 Cal.App. 724. 


“Wicked” ante. 


80. People v. Baylinson, 206 N.Y.S. 
804, 211 App.Div. 40, 44. 

“Wrongful” [40 Cyc 2874]. 

81. Bouvier L. D. [quot Ousley v. 
State, 122 So. 731, 154 Miss. 451, 456]; 
Roberts v. U. S., 126 F. 897, 903, 61 
C.C.A. 427; Galvin v. Gualala. Mill 
Co. 33. P93,.98 Cal. 268, 270; Mills 
v. Glennon, 6 P. 116, 118, 2 Idaho 
(Hasb.) 105, 109; State v. Bowers, 228 
N.W. 164, 178 Minn. 589, 591; Bennett 
v. State, 4 S.W.(2d) 62, 109 Tex.Cr. 
237, 239; Welch v. State, 157 S.W 
946, 947, 71 Pex.Cr. 17; Ross v. State, 
(Tex.Cr.) 108 S.W. 697. See Daniels 
v. State, 88 S.W. 844, 76 Ark. 84, 85; 
Indianapolis v. Consumers’ Gas Trust 
Co., 39 N.E. 948, 140 Ind. 246, 255. 

[a] As approximating legal malice. 
—‘It is more frequently understood 

. to approximate the idea of the 
milder kind of legal malice.” if 
Bishop Crim. L. § 428 [quot U. S. v. 
Meagher, 37 F. 875, 881]; Roberts v. 
U. iS 1262 EF. 8977905; 76 CxCcAL 420); 
Indianapolis v. Consumers’ Gas Trust 
Co., 39 N.E. 9438, 140 Ind. 246, 255. 

“egal Malice” see Malice § 8. 

82. U.S. v. Sioux City Stock Yards 
Co.; 162 EF. 556, 562; Alden v. May- 
field, 166 P. 382, 383, 33 Cal.App. 724. 


“Moral turpitude” 41 C.J. p 212 text 
and notes 56-70. 

83. Rosenberg v. State, 165 A. 306, 
307, 164 Md. 473. 

84. Roberts: v. WU. S.,) 126°.) $97, 
903, 61 C.C.A. 427% [quot O’Barr v. U. 
S.; 105 PB: 988598 Okl-Cr. 31:9; 1324; 1189 
AMIS R900 [sO Sava DICKSON m4 
Puerto Rico Fed. 116, 121. 

“Wrongfully” [40 Cyc 2874]. 

85. Ross v. State, (Tex.Cr.) 108 S. 
W. 697. 

“Justify” 35 C.J. p 896. 

86. National Surety Co. v. Page, 
58 EF.(2d) 145, 149. See Ogilvie v. 
Ogilvie, "61 9P1162%, 629," 87 Or 171 
(“without cause’). 

“Cause” 11 C.J. p 36. 

“Excuse” 23 C.J. p 277. 

“Just” 35 C.J. p 431. 

87. Bouvier L. D. [quot Ousley v. 
State, 122 So. 731, 154 Miss. 451, 456]; 
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sonable excuse,®* or wrongfully;** without grounds 
justifying the act,®® just cause or excuse,®® or. jus- 
tifiable,*” lawful,8*® or reasonable,®® excuse, or law- 
ful,®°® or legal,®! justification,®? or reasonable ground 
for believing the act to be lawful,®* or regard for the 
rights of others;°* without regard to, or without 
yielding to, reason;®® wrongfully.®® 


When an act is 


Bridgewater v. State, 55 N.H. 737, 153 
Ind. 560, 564; Hagle Tp. Highway 
Com’rs v. Bly, 19 N.W. 940, 54 Mich. 
173, 180; Ex p. O’Shaughnessy, 8 
Gan.Cr.Cas. PG; e039 

“Justifiable” 35 C.J. p 896. 

88. Bouvier L. D. [quot Archbold 
v. Huntington, 201 P. 1041, 1043, 34 
Idaho 558; Ousley v. State, 122 So. 
731, 154 Miss. 451, 456]; Roberts v. 
U.. S.; 26. F.4897;- 9035, 61 1C:.CAgg a7 
[auot Harrison v. State, 37 Ala. 154, 
156]; Miller v. State, 130 P. 813, 815, 
9 Okl.Cr. 55; Miller v. State, 107 P. 
948.3, OK).Or.5155 5: -O Barr waa 
S.; 105 Po 988, 3) OkL.Cre 3i'9) 3245 £39 
Am.S.R. 959; Thurman v. State, 104 
Prot 21OKE Cr. TEs eter, 

89. Green v. Stewart, 289 P. 940, 
944, 106 Cal.App. 518; Commonwealth 
v. Saxman, 2 Pa.Dist.&Co. 560. 

90. Galveston, H. & S. A. R. Co. v. 
ts (Tex.Civ.App.) 25 S.W. 140, 
141. 

91. Welch v. State, 157 S.W. 946, 
94700 Wie Tex Crow. 


92. Ex p. Strong, (Tex.Cr.) 252 S. 
W. 767, 769; Smith v. Wilcox, 47 Vt. 
537, 546. 

93. Abbott L. D. [quot State v. 


Nicholls, 23 So. 980, 50 La.Ann. 699, 
T1215. -U.. Ss ov. “Praeser sa 49e ee 47s 
479; Roberts v. U. S., 126 F. 897, 904, 
61 _C.C.A, 427; State ve Bowers, 223 
N.W. 164, 178 Minn. 589, 591; Ben- 
nett v. State, 4 S.W.(2d) 62, 109 Tex. 
Cr. 237, 239; Ex p. Strong; (Tex:Cr.) 
252 S.W. 767, 769; Welch v. State, 157 
S.W. 946, 947, 71 Tex.Cr. 17; Ross v. 
State, (Tex.) 108 S.W. 697; Clay v. 
State, 107 S.-W. 1129, 52 Tex.@r:555, 
bods (Galveston; JH. & Si An Ri Corny: 
Bowman, (Tex.Civ.App.) 25 S.W. 140, 
141; Yoakum v. State, 17 S.W. 254, 21 
Tex.App. 260, 263; Owens v. State, 
19 Tex.App. 242, 249. See State v. 
Clark, 72 N.W. 296, 102 Iowa 685, 690 
(but criticizing the definition ‘‘with- 
out just ground for believing the act 
to be lawful” as used in an instruc- 
tion in the instant case). 


[a] With knowledge of unlawful- 
ness held substantially equivalent.— 
In a prosecution for embezzlement 
Where it was contended that the trial 
court had erred in defining ‘“‘willfully” 
to the jury, the court, on ‘appeal, said: 
“The trial judge stated that to do an 
act forbidden by law without reason- 
able belief it was lawful, was to do 
it willfully. Between doing an un- 
lawful act, knowing it to be unlaw- 
ful, and doing it without reasonable 
belief it is lawful, is a difference of 
words.” State v. Nicholls, 23 So. 980, 
50 La.Ann. 699, 712 


94. State v. vollenwelder 67 S.W. 
942, 94 Mo.App. 158, 161. 


95. Minor v. Coleman, 74 So. 841, 
842, 16 Ala.App. 5 [quot Cyel; Penn- 
sylvania Co. v. Reesor, 108 NE. 983, 
986, 60 Ind. App. 636 [quot Cyels Chi- 
CABO Sts. Lay oes RC OM Vea Neo 
N.E. 564, 1 Ind.App. 298; Foster v. 
Hyman, 148 Sid Soy ee 197 NEO ESO 
Humbird Cheese Co. v. Fristad, 242 N. 
W. 158, 161, 208 Wis. 283; Milwaukee 
Corrugatine Cony: Winters, 222 N.W. 
251, 254, 197 Wis. 414 [quot Cyc]. 


96. Roberts v. U. S., 126 F. 897, 
COSMO URC. CeAn aoe Kupka Vv. Kupka, 
109 N.W. 610, 132 lowa 191, 193; Ogil- 
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done feloniously,9? maliciously,®8 unlawfully,®? or 


wantonly! it is done willfully. 


[§ 5] D. Other Terms Distinguished. “Willful- 
ly,” depending on the sense in which the term was 
employed,” has been compared with and distinguish- 
ed from “accidentally,”® “by accident,”* “by inad- 


vie v. Ogilvie, 61 P. 627, 629, 37 Or. 
171. See State v. Pellerin, 43 So. 159, 
161, 118 La. 547. 

“Wrongfully” [40 Cyc 2874]. 

97. Howenstine v. U. S., 263 F. 1, 
4; Harding v. State, 126 S.W. 90, 94 
Ark. 65, 67; Daniels v. State, 88 S.W. 
844, 845, 76 Ark. 84, 85; Williams v. 
People, 57 P. 701, 702, 26 Colo. 272; 
People v. Falkovitch, 117 N.E. 398, 399, 
280 Ill. 321, Ann.Cas.1918B 1077; Gate- 
wood vy. Commonwealth, 285 S.W. 193, 
215 Ky. 360, 362; State v. McDaniel, 
12 So. 751, 45 La.Ann. 686, 688; Allen 
v. Hun@red of Kirton, 3 Wils.C.P. 318, 
319, 95 Reprint 1076. 

[a] As not included by “felonious- 
ly.”—In holding insufficient an indict- 
ment, under Rev. St. 1916, c. 121, § 1, 
as to ‘willfully and maliciously’’ set- 
ting fire, which substituted the word 
“feloniously” for ‘willfully,’’ the 
court said: “Is the word ‘feloniously’ 
of a more extended significance than 
the word ‘willfully’? Does it embrace 
the meaning of the word ‘willfully’ 
and more? We think not.” State v. 
Eiyman, 102) Ay 238i, 232, 06, Me. 419. 


“Feloniously” sce Indictments and 
Informations § 247. 


98. Bouvier L. D. [quot Ousley v. 
State, 122 So. 731, 154 Miss. 451, 456]; 
U. S. v. Three Railroad Cars, 28 F. 
Cas.No. 16,513, 1 Abb. 196, 201; John- 
son v. State, 61 Ala. 9, 11; State v. 
Abram, 10 Ala. 928, 931; People v. 
Armentrout, (Cal.) 1 P.(2d) 556, 561; 
State v. Foote, 43 A. 488, 71 Conn. 737, 
742; Carroll v. Adtna Life Ins. Co., 
1460S) 788, 1789, 39 Ga.App 78; 
Mills v. Glennon, 6 P. 116, 118, 2 Ida- 
ho (Hasb.) 105, 109; State v. McKee, 
104 S.W. 486, 487, 126 Mo.App. 524; 
Rhoads v. First Nat. Bank, 163 N.W. 
1046, 87 N.D. 421, 435; Chapman v. 
Commonwealth, 5 Whart. (Pa.) 427, 
429, 34 Am.D. 565. See Reg. v. Badg- 
er, 6 H.&B. 137, 169, 119 Reprint 816 
(“malo animo’’). 


“A man may do an act willfully, 
and yet be free of malice. But he 
cannot do an act maliciously, without 
at the same time doing it willfully.” 
State v. Robbins, 66 Me. 324, 328. 


{a] ‘“Maliciously’ compared and 
contrasted.—U. S. v. Three Railroad 
Cars, 28 F.Cas.No. 16,513, 1 Abb. 196, 
201; Johnson v. State, 61 Ala. 9, 11; 
State v. Abram, 10 Ala. 928, 931; Ros- 
enberg v. State, 165 A. 306, 307, 164 
Ma, 473. 


“Maliciously” 38 C.J. p 354. 


99. Harding v. State, 126 S.W. 90, 
94 Ark. 65, 67; Daniels v. State, 88 
S.W. 844, 76 Ark. 84, 85; Gatewood 
v. Commonwealth, 285 S.W. 193, 215 
Ky. 360, 362. 


1. State v. Pellerin, 43 So. 159, 160, 
118 La. 547. 7 


2. See supra §§ 2-4. 


3. Pennsylvania Co. v. Reesor, 108 
N.E. 983, 986, 60 Ind.App. 636 [quot 
Cyc]; State v. Ralston, 289 P. 409, 
410, 1381 Kan. 138; State v. Ross, 94 
R270, cided, Kans 341,343>) Teices-= 
ter v. Hoadley, 71 P. 318, 66 Kan. 172, 
174, 9 Am.Bankr. 318, 65 L.R.A. 523; 
Sanders v. Commonwealth, (Ky.) 60 
S.W.(2d) 586, 590; Wood v. Common- 
wealth, (Ky.) 56 S.W.(2d) 556, 560; 
Gambrell v. Commonwealth, 113 S. 
W. 476, 480, 1380 Ky. 513, 525; Louis- 
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ly, 


a wanton 


ville & N. R. Co. v. Commonwealth, 
LOE SS Was TS, 80 Eye O9lem Balleye 
Commonwealth, 101 S.W. 956, 959, 125 
Ky. 601, 612; Eagle Tp. Highway 
Com’rs v. Ely, 19 N.W. 940, 54 Mich. 
173, 180; State v. Stein, 51 N.W. 474, 
48 Minn. 466, 470; State v. Stogsdill, 
23 S.W.(2d) 22, 26, 324 Mo. 105; State 
v. Young, 286 S.W. 29, 314 Mo. 612, 
630; State v. Temple, 92 S.W. 494, 194 
Mo. 228, 233; State v. Atchley, 84 S. 
W. 984, 186 Mo. 174, 188; State v. 
Kinder, 83 S.W. 964, 184 Mo. 276, 289; 
State v. McMullin, 71 S.W. 221, 170 
Mo. 608, 619; State v. Grant, 53 S.W. 
432, 152 Mo. 57, 66; State v. Silk, 44 
S.W. 764, 46 S.W. 959, 145 Mo. 240, 
249; State v. McKenzie, 45 S.W. 1117, 
144 Mo. 40, 43; State v. Williams, 42 
SW. 720, 141 Mo. 316, 3195 "State: v. 
Wright, 35 S.W. 1145, 134 Mo. 404, 
406; State v. Avery, 21 S.W. 193, 198, 
1138 Mo. 475, 495; State v. Hllis, 74 
Mo. 207, 214; Stipetich v. Security 
Stove & Mfg. Co., (Mo.App.) 218 S.W. 
964, 968; State v. Prater, 109 S.W. 
1047, 1049, 130 Mo.App. 348, 353; 
Humbird Cheese Co. v. Fristad, 242 
N.W. 158, 161, 208 Wis. 288; State v. 
Preston, 34 Wis. 675, 683; Bell v. 
Stewart, 28 Austr.C.L.R. 419, 427; 


4 State v. Myers, 121 S.W. 181, 
221 Mo. 598, 613; State v. Privitt, 75 
S.W. 457, 175 Mo, 207, 216; State _v. 
Fitzgerald, 32 S.W. 1113, 130 Mo. 407, 
420; State v. Howell, 23 S.W. 263, 117 
Mo. 307, 321; State v. Schaefer, 22 S. 
Wer eaion TGeeIvio. 69165) 1 O9stmistaten cv, 
Brooks, 5 S.W. 257, 260, 330, 92 Mo. 
542, 553; Regina v. Senior, [1899] 1 
Q.B. 283, 291. See State v. Edmunds, 
104 N.W. 1115, 1117, 20 S.D. 135 (us- 
ing “from accident’). 


5. Regina v. Senior, [1899] 1 Q.B. 
283, 291. 


“Inadvertence” 31 C.J. p 370. 


6. Horn v. Southern R. Co., 58 S. 
IDE ORR, WA SOI Or ey, 


“Carelessly” 9 C.J. p 1291. 


7 Johnson v. U. S., 260 F. 783, 786; 
Roberts v. U. S., 126 F. 897, 904, 61 
CCA 427; U. S. v. Edwards, 43 F. 
67; Williams v. People, 57 P. 701, 26 
Colo. 272; Archbold v. Huntington, 
201 P. 1041, 1048, 34 Idaho 558; Penn- 
sylvania Co. v. Reesor, 108 N.E. 983, 
986, 60 Ind.App. 636; Gatewood v. 
Commonwealth, 285 S.W. 193, 215 Ky. 
360, 362; Commonwealth v. Bradford, 
9 Metc. (Mass.) 268, 270; State v. 
Stein, 51 N.W. 474, 48 Minn. 466, 470; 
McClure v. State, 128 So. 764, 766, 157 
Miss. 800; State v. Shipman, 163 S.E. 
657, 669, 292 N.C. 518; Steinman v. 
McWilliams, 6 Pa. 170, 178. 

“Corruptly” 14a C.J. p 1431. ~ 

8. State v. Castle, 44 Wis. 670, 684 
ieei State v. Preston, 34 Wis. 675, 

“Designedly” 18 C.J. p 972. 

9. McGillivray v. Muir, (Ont.) 7 
Can.Cr.Cas. 360, 362. 

10. Pennsylvania Co. v. Reesor, 
ae ee ate 986, 60 Ind.App. 636 
quo ye]; einman v. MeWilli : 
6 Pa. 170, i73. Mae Mie 

“Palsely” 25 C.J. p 575. 
Lie Re ee ee Co. 

-H. 983, 986, 60 Ind.App. 636 
[quot Cyc]; State v. Robinson, 28 So. 
1002, 1003, 104 La. 224; State v. Wil- 
liams, 37 La.Ann. 776, Ue 


v. Reesor, 


' For later cases, developments and changes in the law see Annotations, 


vertence,”®> “carelessly,”® “corruptly,”" “designed- 
“erroneously, 
“fraudulently,”!? “from accident or mistake, 
and malicious 
faith,”1> “involuntarily,”® “in the heat of pas- 
sion,”’!7? “knowingly,’’!§ “maliciously,”?® “of his mal- 


999 


“falsely,”1° “feloniously,”?+ 


IIL ‘on 


manner,’+4 “in good 


Hyman, 102 A. 231, 232, 116 Me. 419; 
ate v. Waters, (Mo.App.) 189 S.W. 

“Feloniously” see Indictments and 
Informations § 247. 

12. Preston v. Mann, 25 Conn. 118, 
128; Bundy v. State, 206 N.W. 21, 22, 
114 Neb. 121; Shelton v. Johnston, 
95 S.E. 958, 82 W.Va. 319, 322. See 
State v. Bronkol, 67 N.W. 680, 5 N.D. 
507, 514 (‘need not be with fraudu- 
lent purpose’’). 

“Praudulently” 27 C.J. p 893. 


13. State v. Edmunds, 104 N.W. 
IDs ET On Sepa obs 


“Mistake” 40 C.J. p 1226. 


14. State v. Harwell, 40 S.E. 48, 
LIS IN- EC. 5505 bode 


“Malicious” 38 C.J. p 352. 
“Wanton” 67 C.J. p 318. 


15. Eagle Tp. Highway Com’rs v. 
Ely, 19 N.W. 940, 54 Mich. 173, 181; 
Williams v. Elliott, 76 Mo.App. 8, 14; 
State v. Castle,’ 44, Wis. 670, 685; 
State v. Preston, 34 Wis. 675, 686. 
See Swinfen v. Bacon, 6 H.&N. 846, 
848, 158 Reprint 349; Taylor v. New- 
man, 4 B.&S. 89, 94, 116 E.C.L. 89, 122 
Reprint 393. 


“Good faith” see Good § 9. 


16. Pennsylvania Co. v. Reesor, 
108 N.E. 983, 986, 60 Ind.App. 636 
[quot Cyc]; State v. Shevlin-Carpen- 
ter Co.,, 1138 N.W. 634, 102 Minn. 470, 
478; State v. Stein, 51 N.W. 474, 48 
Minn. 466, 470; Humbird Cheese Co. 
v. Fristad, 242 N.W. 158, 161, 208 Wis. 
283; Cornish v. Abington, 4 H.&N. 
549, 555, 157 Reprint 956 [cit Free- 
man vy. Cooke, 2 Exch. 654, 668, 154 
Reprint 652]. See Wood v. Common- 
wealth, (Ky.) 56 S.W.(2d) 556, 560 
(but using “involuntary”); Ball v. 
Commonwealth, 101 S.W. 956, 125 Ky. 
601, 612 Gnor 27. * ean volunta 
Via). 

“Involuntarily” 33 C.J. p 811. 

AS U. iS. *v. Schutte, 252° BY 2125 


ent of passion” see Homicide § 


18. St. Louis’ Sak. Ro Co. va. 
SG OER 695 ids) O41 Cy CoA 4 Sie) Unese 
v. Three Railroad Cars, 28 F.Cas.No. 
16,513, 1 Abb. 196, 201; Williams v. 
People, 57 P. 701, 26 Colo. 272; State 
v. Perry, 80 N.W. 401, 109 Iowa 353, 
354; State v. Stein, 51 N.W. 474, 48 
Minn. 466, 470; In re Mallon’s Estate, 
97 N.Y.S. 23) 2555010 App. Dive Gist mix 
p. Cowden, 168 S.W. 539, 541, 74 Tex. 


Cr. 449; Rose v. State, 19 Tex.App. 
470, 471; State v. Castle, 44 Wis. 670, 
Se State v. Preston, 34 Wis. 675, 


“Knowingly” 35 C.J. p 918. 


19. Bouvier L. D. [quot Ousley v. 
State, 122 So. 731, 154 Miss. 451, 456; 
Bundy v. State, 206 N.W. 21, 22, 114 
Neb. 121]; Preston v. Mann, 25 Conn. 
118, 128; Archbold v. Huntington, 201 
P. 1041, 1048, 34 Idaho 558; Horn v. 
@ole, 51 UNE. 2:87, 295. eA ee alleiie 
People v. Harrison, 144 N.E. 636, 238 
N.Y. 348, 352; Continental Nat. Bank 
v. National Bank of the Common- 
wealth, 50 N.Y. 575, 582; Brown v. 
Brown, 32 S.H. 320, 124 N.C. 19, 21, 
70 Am.S.R. 574; State v. Alexander, 
438 §.C.L. 247, 254; State v. Muzzy, 


State v.188 A. 895, 896, 87 Vt. 267; Shelton v. 


same title and section number, 


ice aforethought,”?° 


“thoughtlessly,”’?3 “through 


“through inadvertence or mistake,”?> “through mis- 
take er inadvertence,’’?® “unconsciously, AG “ander 
agitation,”?* “under a misapprehension of fact,’’?® 
_ unintentionally, 30 “onlawfully,”?! “voluntarily,”?? 
and 


“wantonly,” 
cause.”?5 


[§ 6] E. Phrases. 


“willingly,’’?4 


Johnston, 95 S.E. 958, 82 W.Va. 319, 
822. See Cornish v. Abington, 4 H.& 
N. 549, 555, 157 Reprint 956; Howard 
Ve Hudson; 2:2 &B: 1, 13,075 B.C L.-1, 
118 Reprint 669; Freeman v. Cooke, 
2 Exch. 654, 663, 154 Reprint 652. 

“Maliciously” 38 C.J. p 354. 

20. State v. Williams, 37 La.Ann. 
iti Oot is 


“Malice aforethought” 
cide § 62. 


21. Thurman v. State, 
2 OK Cry f18, 721 


“Recklessly” 53 C.J. p 551. 

92, Fuller’ v. State, 87 S;W. 832; 
48 Tex.Cr. 300. 

“Rudely” 54 C.J. p 1108. 

23. Eagle Tp. Highway Com’rs v. 
Ely, 19 N.W. 940, 54 Mich. 173, 180. 

24. Windom vy. State, 119 S.W. 309, 
66 Tex.Cr. 198. 

“Inadvertence” 31 C.J. p 370. 

25. Garza v. State, (Tex.Cr.) 47 S. 
W. 983. 


26. Fuller v. Chicago & N. W. R. 
Co., 31 Iowa 187, 204 [quot Wilson v. 
Manes, 28 Ont. 419, 434]. See State 
pie ronkol 67 N.W. 680, 5 N.D. 507, 


see Homi- 


104 P. 67, 


“Inadvertence” 31 C.J. p 370. 


27. Bell v. Stewart, 28 Austr.C.L. 
& 419, 427 (‘“‘Does more than negative 
A ‘unconsciously’ ’’). 


28. Garza v. State, (Tex.Cr.) 47 S. 
W. 983. 

29. McGillivray v. Muir, 7 Can.Cr. 
Cas. 360, 363. 


30. Cornish v. Abington, 4 H.&N. 
549, 555, 157 Reprint 956 [cit Freeman 
Vv. Cooke, 2 Exch. 654, 663, 154 Reprint 
652] 


“Unintentionally” 65 C.J. p 1241. 


Sl LODertS | Ve Wiis clia6) ein Som, 
904, 61 C.C.A. 427; Pennsylvania Co. 
v. Reesor, 108 N.E. 983, 986, 60 Ind. 
App. 636 [quot Cyc]; State v. Robin- 
son, 28 So. 1002, 1003, 104 La. 224; 
State v. Hussey, 60 Me. 410, 411, 11 
Am.R. 209; Commonwealth v. Brad- 
ford, 9 Metc. (Mass.) 268, 270; State 
v. Waters, (Mo.App.) 189 S.W. 624; 
Bundy v. State, 206 N.W. 21, 22, 114 
Neb. 121; West v. West, 153 S.E. 600, 
GOZO N.C. os State v. Falkner, 
HOSEIS-B.y 75650059, 182 N.C. 798). 17 
A.L.R. 986; State v. Townsell, 3 
Heisk. (Tenn.) 6, 7; Jones v. State, 
9 Tex.App. 178, 179; Ex p. O’Shaugh- 
nessy, 8 Can.Cr.Cas. 136, 139. 


“Unlawfully” 66 C.J. p 44. 


Soon Ohicagon Stns 16c kt. CO. Ve 
Nash, 27 N.E. 564, 565, 1 Ind.App. 298; 
Commonwealth v. Kneeland, 20 Pick. 
(Mass.) 206, 220; State v. Alexander, 


48 S.C.L. 247, 254; Rose v. State, 19 
Tex.App. 470, 471; Savage v. Tullar, 
Bray ty iGvits)) Les. 


“Voluntarily” 67 C.J. p 272. 
83. People v. Harrison, 144 N.E. 


“recklessly,”?1 


Among the many phrases, in 
which the word has been used, are the following: 
“Carelessly or willfully,’’?® “deliber ately and willful: 
ly,” “did unlawfully, willfully, and feloniously at- 
tempt,’®® “falsely or willfully,?”29 “falsely, willfully 
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“rudely,” 
inadvertence,”# 


“without just 
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and maliciously made,’’*°® “feloniously, willfully, and 
burglariously, 41 “feloniously, willfully, and cor- 
ruptly,’’*? “feloniously, willfully, and maliciously, 
“feloniously, willfully, corruptly, and falsely,’** 
“fraudulently, willfully, and corruptly,”4> ‘“inten- 
tionally and willfully,”*® 
ly,”47 “knowingly and willfully,”’**® “knowingly and 
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“Intentionally or willful- 


willfully fails,’*® “knowingly or willfully,”®°°® “know- 


636, 238 N.Y. 348, 352; 
(Tex.Cr.) 108 S.W. 697 


“Wantonly” 67 C.J. p 323. 


34. Sta louis) 6 iSa Be ha COPY. 
UWS So nl69SE 69> Wa eo 4s Ci CyAGT43 7: 

“Willingly” post. 

35. State v. Palmer, 
438, 94 Vt. 278. 

“Just cause” see Just § 4 text and 
note 72. 

36. Barkley v. State, (Tenn.) 54 S. 
W.(2d) 944, 945. 

37. Welch v. State, 157 S.W. 946, 
947, 71 Tex.Cr. 17; Windom v. State, 
119 S.W. 309, 56 Tex.Cr. 198; Garza v. 
State, (TexCr) 47. SOW. 983,984; 
Ferguson vy. State, 35 S.W. 369, 36 
Tex.Cr. 60, 62; Steber v. State, 4 S. 
W. 880, 28 Tex.App. 176, 178. 


38. Downing v. U. S., 68 P. 555, 8 
Ariz. 31, 35. 


39. Smith v. State, 75 So. 627, 628, 
16 Ala.App. 79. 

fa] “Willfully false’ not equiva- 
lent.—In holding improper a charge 
which failed to predicate the right to 
disregard entirely a witness’ testi- 
mony on the fact that she testified 
willfully falsely as to any material 
fact, the court said: ‘‘The statement 
that if the jury believed from all the 
evidence that she swore falsely or 
willfully is not equivalent to being 
willfully false.’ Smith v. State, 75 
So. 627, 628, 16 Ala.App. 79. 


40. Wilson v. Manes, 28 Ont. 419, 
434, 


Ross v. State, 


110 A. 436, 


41. State v. Smith, 105 S.W. 68, 119 
Tenn. 521, 526. 
42. State v. Rickenberg, 198 P. 767, 


768, 58 Utah 270. 


43. State v. Muzzy, 88 A. 895, 896, 
87 Vt. 267. 


44. Johnson v. People, 94 Ill. 505, 
510; Ferguson v. State, 35 S.W. 369, 
86 Tex.Cr. 60, 62. 


45. State v. Sniper, 163 S.E. 657, 
668, 202 N.C. 518 


46. Resurrection Gold Min. Co. v. 
Fortune Gold Min. Co., 129 F. 668, 679, 
64 C.C.A. 180. 


47. Smith v. Wilcox, 47 Vt. 587, 
545. 
48. Spurr v. U. S., 19 S.Ct. 812, 174 


U.S. 728, 734, 43 L.Ed. 1150; Potter 
ve U. S. 15'S. Ct. 14455155 U.S: 488, 446, 
39-Li bd.) 2745 Melton iv.) U.'S;, 196 US: 
699, 702, 24 L.Wd. 875; U.S. v. Kirby, 
7 Wall. (U.S.) 482, 485, 19 L.Ed. 278; 
Ragansky v. U. S., 253 F. 648, 644; 
United States v. Stickrath, 242 F. 151, 
1545) (Chica gon Sty kms & On Ra Sos 
v. U. S., 162 EB. 835, 841, SOVCICVAY 2h1; 
U. S. v. Sioux City Stock Yards ©»., 
162 F. 556, 562; U.S. v. Praeger, 149 
F. 474, 478; U.S. v. Howard, 132 F. 
325, 355; Roberts v. U. S., 126 F.- 897, 
905, 61 C.C.A. 427; U.S. v. Three Rail- 
road Cars, 28 F.Cas.No. 16,513, 1 Abb. 
196, 203; St. Louis, I. M. & S. R. Co. 


ingly, willfully, and maliciously,”®! “knowingly, will- 
fully, unlawfully, and fraudulently, 
and ‘willfully,’ ”°? “purposely or willfully,”>* “reck- 
lessly and willfully,’”°® “recklessly or willfully or 
wantonly,’°* “refusing or willfully failing, 
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purposely’ 


57 bbype_ 


v. Batesville & W. Tel. Co., 97 S.W. 
660, 80 Ark. 499, 504; Green v. Stew- 
art, 289 P. 940, 944, 106 Cal.App. 518; 
Benson v. First Trust, etc., Bank, 
(Fla.) 134 So. 493, 496; Peterson v. 
Pusey, ‘86 N.E. 692, 287 Ill. 204, 208; 
State v. Meek, 127 N.W. 1023, 148 Iowa 
671, 674, 31 L.R.A.N.S. 566, Ann.Cas. 
1912C 1075; State v. Perry, 80 N.W. 
401, 109 Iowa 353; State v. Nicholls, 
23 So. 980, 50 La.Ann. 699, 712; Hiatt 
v. Tomlinson, 158 N.W. 383, 384, 100 
Neb. 51; Miller v. State, 107 P. 948, 3 
OR1,.Cr.4575,0 501 3 © Barr vo sUsis no 
Ps 988; 3) OKUCri 8l98 323, 139 Ami Sek. 
959; Thurman v. State, 104 P. 67, 2 
Okl.Cr. 718, 721; State v. Castle, 44 
Wis. 670, 684. 

fa] “Unlawfully and willfully” not 
equivalent.—State v. Perry, 80 N.W. 
401, 109 Iowa 353, 354. 


As used in Twenty-eight Hour Law 
see Carriers § 995. 


49. New York Cent. & H. R. R. Co. 
VewUne spl 65 di Sod, cod Onno tC. GoAcmonas 


[a] ‘“Willfully neglects” equiva- 
lent.—In construing a statute impos- 
ing a penalty when a corporation or 
person charged “knowingly and will- 
fully fails” to comply therewith, the 
court said: “ ‘Knowingly and willful- 
Ty failss is about equivalent 
to ‘willfully “neglects.’” 
Cent. & HR. Ro ComvesUe SL Game 
833, 840, 91 C.C.A. 519. 


[b] “Willfully omits” equivalent. 
—In construing a statute imposing a 
penalty, where a corporation or person 
charged “knowingly and _ willfully 
fails” to comply therewith, the court 
said: “Knowingly and _ willfully 
fails,’ means undoubtedly the 

Same as ‘willfully omits.’’ New York 
Centc& HR. ReCoive Us Se 165m 
833, 840, 91 C.C.A. 519. 


50. Hill v. State, 291 S.W. 914, 915, 
LOG eRex: Cr: bbe Good v. Common- 
wealth, 154 S.E. 477, 155 Va. 996, 1002. 


51. U.S. v. Three Railroad Cars, 28 
F.Cas.No. 16,513, 1 Abb. 196, 201; 
State v. Smith, 105 S.W. 68, 119 Tenn. 


521, 524; State v. Preston, 34 Wis. 
675, 685. 
52. Evans v. U. S., 14 Snes 934, 153 


U.S. 587, 593, 38 L.Ed. 839 


53. Gill v. Manhattan Life Ins. Co., 
95).P. 89," 1 Ariz. 5282) 940- Gilder- 
sleeve v. Newton Steel Co., 142 N.E. 
678, 680, 109 Ohio St. 341: Holt v. 
State, 140 N.E. 349, 350, 107 Ohio St. 


54. Chicago, St. L. & P. R. Co. v. 
Nash, 27 N.H. 564, 565, 1 Ind.App. 298. 


55. Vandalia R. Co. v. Wee 96 N. 
E. 789, 790, 49 Ind.App. 94. 


56. Lawrence v. Pa can 
781, 788, 44 Cal.App. 440. 


57. County Canvassing Board of 
Primary Elections of Hillsborough 
County v. Lester, 118 So. 201, 202, 
96 Fla, 484, 


186 P. 
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sistanee willfully offered,”®’ “unlawfully and will- 
fully,”®>® “unlawfully and willfully but without mal- 
“unlawfully, feloniously and willfully caus- 

insubordination,’”’®! “unlawfully, know- 
ingly, and willfully,’’®? “unlawfully, knowingly, will- 
“unlawfully, willfully, 


ice, 60 
ing 


fully, . 
and fraudulently,” 
knowingly, 
ly,’°° “unlawfully, 


and fraudulently,’’®* 


willfully 


loniously,’”’®® 


58. State v. McGahey, 97 N.W. 865, 


12 N.D. 535, 548, 1 Ann.Cas. 650. 

59. McNiel v. U. S., 150 F. 82, 84, 
80 C.C.A. 36; Roberts v. U. S., 126 F. 
SO ea Oc O LIne CLAL S A273) eo, SSA. 
Meagher, 37 F. 875, 880; Ui aS peeve 
Smith, 27 F. 854, 859; State v. Perry, 


80 N.W. 401, 109 Iowa 353; Hewitt 
v. Newburger, 36 N.B. 593, 141 N.Y. 
538, 541; Yeamans v. Nichols, 81 N.Y. 
Ss. 500, 502; State v. Howell, 12 S.E. 
569, 107 N.C. 835, 840; State v. White- 
ner, 93 N.C. 590, 592; State v. Rose- 
man, 66 N.C. 634, 635; 
Dies 420hesb Or 184 V1865 Uses. 
Dickson, 4 Puerto Rico Fed. 116, 121; 
Hubbell v. Goodrich, 37 Wis. 84, 86: 
Regina v. Stimpson, 4 B.&S. 301, 116 
K.C.L. 301, 122 Reprint 472; Taylor Vv. 
Newman, 4 B.&S. 89, 90, 116 E.C.L. 
89, 122 Reprint 3938. 

[a] “Unlawfully and on purpose’’ 
equivalent.-—U. S. v. Smith, 27 F. 854, 
859. 

{b] “Wrongfully” not interchange- 
able.—Yeamans v. Nichols, 81 N.Y.S. 
500, 502. 

60. Miller v. State, 130 P. 813, 814, 
9 Okl.Cr. 55; Miller v. State, 107 P. 
948893 Ok). Cre 675, 576% © Barr vi Us 
Se LObmE. 1988), 989; 3 OK). Cri igo, 1239 
Am.S.R. 959. 

61. Howenstine v. U. S., 263 F. 1, 
4 (as used in Espionage Act of June 
15, 1917, ec. 30, 40 Stat. 217). 

62. United States v. Stickrath, 242 
F. 151, 152; Hill v. State, 291 S.W. 
914, 106 Tex.Cr. 255. 


63. McNiel v. U. S., 150 F. 82, 85, 
80 C.C.A. 36. See also Bankruptcy § 
792. 

64. Yoakum vy. State, 17 S.W. 254, 
21 Tex.App. 260, 263. 

65. Rosen v. U.S., 16 S.Ct. 434, 435, 
161 U.S. 29, 40 L.Ed. 606; McNiel v. 
Hemet Or Hr eS Rae COM CCA stag Gi 
Downing v. U. S., 68 P. 555, 8 Ariz. 
31,730. 

66, State v. Harwell, 40 S.E. 48, 
129 N.C: 550. 

fa] “In a wanton and malicious 
manner” held not equivaient.—State 
v. Harwell, 40 S.E. 48, 129 N.C. 550, 
551. 

67. Commonwealth vy. McLaughlin, 
105 Mass. 460, 463; State v. Doig, 
3h S.C, 717950182; 

68. Shehany v. Lowry, 152 S.E. 
114, 115, 170 Ga. 70; State v. Wilson, 
67 So. 26, 136 La. 345, 346. 


69. Whitman vy. State, 22 N.W. 459, 
17 Neb. 224, 226; State v. Smith, 105 
S.W. 68, 119 Tenn. 521, 527. 


[a] Phrase held to include “mali- 
ciously.”—In determining whether or 
not the text phrase in an indictment 
was sufficient that the act was “mali- 
eiously” done, the court, after quot- 
ing the dictionary definitions of each 
of the words, said: “It will be seen 
that the words employed in the in- 


“unlawfully, 
65 “unlawfully, willfully and felonious- 
and maliciously,’’®@ 
“unlawfully, willfully, feloniously, forcibly, and vi- 
olently,”®® “unlawfully, willfully, purposely, and fe- 
“unlawfully, willfully, wantonly, and 
maliciously,”7° “voted willfully,”71 “wantonly and 


Fry v. Hubner,. 


WILLFULLY 


“wantonly, 


willfully, and 


made,” 


dictment include the full signification 
of the word ‘maliciously’.” Whitman 
v. State, 22 N.W. 459, 17 Neb. 224, 227 
[eit State v. Smith, 105 S.W. 68, 119 
Tenn. 521, 527]. 


70. Todd v. State, 45 S.W. 596, 39 
Tex.Cr. 232, 233. 


Wn 
61 C.C.A. 427; Commonwealth y, 
ford, 9 Mete. (Mass.) 268, 270. 


72. State v. Massey, 2 S.E. 445, 97 
N.C. 465, 468. 

[a] “Unlawfully and maliciously” 
not equivalent or interchangeable.— 
Sea AS Massey, 2 S.E. 445, 97 N.C. 

5, 


73. Tolleson vy. soutnerm:, Ramco, 
70 S.E. $11, 88 S.C. 


74, Beliercer we Agee (Mass. ) 185 
N.E. 346, 348; Isaacson v. Boston, W. 
& N. Y. Street R. Co., 180 N.E. 118, 
121, 278 Mass. 378. 


75. Tillis v. Tillis, 46 S.E. 926, 55 
W.Va. 198, 199. 


76. Derden v. State, 120 S.W. 485, 
488, 56 Tex.Cr. 396. 

[a] “Voluntarily absent” com- 
pared.—Derden v. State, 120 S.W. 485, 
488, 56 Tex.Cr. 396. 


77. State v. Garner, 
158 N.C. 630, 631. 

78. Smyth v. State, 103 S.W. 899, 
51 Tex.Cr. 408, 415. 


79. Cal. Pen. Code § 118 [quot 
People v. Von Tiedeman, 52 P. 155, 
120 Cal. 128, 135]. 


so. U.S. v.. Howard, 132 F. 325, 
350; Atkinson v. State, 202 S.W. 709, 
KL0, 133 (Ark, “841;) “Peoples viaivion 
Tiedeman, 52 P. 155, 120 Cal. 128, 136; 
County Canvassing Board of Primary 
Elections of Hillsborough County v. 
Lester, 118 So. 201, 202, 96 Fla. 484; 
Johnson v. People, 94 Ill. 505, 510; 
State v. Stein, 51 N.W. 474, 48 Minn. 
466, 470; State v. Hunter, 80 Siw. 955, 
181 Mo. 316, 326; State v. Shipman, 
163 S.E. 657, 669, 502 N.C. 518; Fergu- 
Ae ‘s State, 35. Siw. 369,36 eLex.Cr; 
60, 61. 


[a] As “knowingly and intention- 
ally.’—State v. Hunter, 80 S.W. 955, 
181 Mo. 316, 326. 


[b] “Voluntarily and corruptly” 
equivalent.—U. S. v. Howard, 132 F. 
325, 350. 

[c] “Rashly and inconsiderately” 
not synonymous.—People v. Von 
Tiedeman, 52 P. 155, 120 Cal. 128) 
136. 

81. Blevins v. State, 107 S.W. 393, 
394, 85 Ark. 195, 198; State v. Stein, 
51 N.W. 474, 48 Minn. 466, 470. 


82. Garza v. State, (Tex.Cr.) 47 S. 
W. 983. 

83. Galvin v. Gualala Mill Co., 33 
BP, 93, 98eCalk, 268,270. 

84. State v. Bixler, 62 Md. 354, 
357; McClure v. State, 128 So. 764, 766, 


Brad- 


74 S.E. 458, 


Roberts v. U. S., 126 F. 897, 904,’ 


willfully,”7? “wantonly, recklessly and willfully,”7® 
willfully or recklessly,”** 
abandons or deserts,”7> “willfully absent,”7° “will- 
fully ‘allowed’,”?* “willfully and by assault and by 
actual violence,”*® “willfully and contrary to such 
oath,”*® “willfully and corruptly,”’°® “willfully and 
corruptly  false,’’*? 
“willfully and deliberately set fire,”S* 
“willfully and falsely,”’®* “willfully and felonious-: 
ly,’”8> “willfully and intentionally,’’® “willfully and 
intentionally testified falsely,”’? 
knowingly,”*’ “willfully and lewdly,’’® “willfully 
and maliciously,”®® “willfully and mischievously in- 


“willfully 


“willfully and deliberately 


“willfully and 


157 Miss. 800; Steinman v. McWil- 
liams, 6 Pa. 17.0; 178: 
[a] “Knowingly and falsely” 


equivalent.—McClure v. State, 128 So. 
764, 766, 157 Miss. 800. 

[b] Not tantamount to “corrupt- 
ly.”—In holding erroneous an instruc- 
tion that the jury would be justified 
in disbelieving the testimony of a 


witness who had testified “willfully 
and falsely,” the court said: “In the 
instant case, if the words ‘willfully’ 


and ‘falsely’ do not embrace the word 
‘corruptly,’ then the converse is true 
that the word ‘corruptly’ does not em- 
brace the words ‘willfully’ and ‘false- 
ly.’’’ McClure v. State, 128 So. 764, 
766, 157 Miss. 800. 


85. State v. Mathews, (Kan.) 21 P. 
(2a) 408, 411; Young vy. Common- 
wealth, 12 Bush (Ky.) 2438, 246; 
Combs v. Commonwealth, 112 S.W. 
658, 659, 33 Ky.L. 1058; State v. Jack- 
son, 8 So. 440, 43 La.Ann. 183, 184. 


86. Minor v. Coleman, 74 So. 841, 
842, 16 Ala.App. 5; St. Louis, I. M. & 
S. R. Co. v. Batesville & W. Tel. Co., 
97 S.W. 660, 80 Ark. 499, 504. 


27. State v. Winney, 128 N.W. 
21 N.D. 72, 74. 


88. Green v. Stewart, 289 P. 940, 
944, 106 Cal.App. 518; Benson v. First 
Trust & Savings Bank, (Fla.) 134 So. 
493, 496; State v. Nicholls, 23 So. 980, 
50 La.Ann. G99 Ach z State v. Stein, 
51 N.W. 474, 48 Minn. 466, 470; Beale 
vy. Yazoo Yarn Mill, 88 So. 411, 414, 
125 Miss. 807; Siuslaw Timber Co. v. 
Russell, 178 P. 214, 91 Or. 6, 8; Corri- 
gan, Lee & Halpin Vv. Heubler, (Tex. 
Civ.App.) 167 S.W. 159, 161. 


89. Feonls v. Vilar, 17 Porto Rico 
1015, 1019. 


s0. Johnson v. State, 61 Ala. 9, 11; 
U. S. v. Manasse, 1 Hawaii Fed. 250: 
State v. Jackson, 8 So. 440, 43 La.Ann. 
183, 184; Rosenberg VE State, 165 A. 
306, 307, 164 Md. 473; Commonwealth 
v. Williams, 110 Mass. 401, 402; Com- 
monwealth v. Hicks, 7 Allen (Mass.) 
573, 576; Commonwealth v. Temple, 
14 Gray (Mass.) 69, 70; Common- 
wealth v. Brooks, 9 Gray (Mass.) 299, 
SOS Ee LICe Ve Denison, 103 N.W. 723. 
95 Minn. 106, 110; Lynd v. Pickett, 7 
Minn. 184, 82 Am.D. VOT" Staten ws 
Prater, 109 S.W. 1047, 1050, 130 Mo. 
App. 348, 353; State v. McKee, 104 
S.W. 486, 487, 126 Mo.App. 524; Hodg- 
kins v. State, 54 N.W. 86, 36 Neb. 160, 
161; Anderson v. How, 22 N.B. 695, 
116) NoY. 336, 341; Commonwealth v. 
Frederick, 27 Pa. Super. 228, 230; State 
v. Doig, STS. ls: 179, 181; State v. 
Smith, 105 S.W. 68, 119 Tenn. 521, 526; 
Key v. State, 161 S.w. 121, 123, vail 
Tex.Cr. 642, L.R.A.1916E 492: Car- 
penter v. Trinity & JB Vier: Co., 119 
S.W. 335, 336, 55 Tex.Civ.App. 627; 
High v. State, 10 S.w. 238, 26 Tex. App. 
B45, 572, 8 Am.S.R. 488; Bowers vy. 
State, 7 S.W. 247, 24 Tex. App. 542, 549, 
5 Am.S.R. 901; Mullin v. Flanders, 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


ca 


jare,”®? “willfully and negligently,”®? “willfully and 
of malice aforethought,”?* “willfully and purpose- 
ly,”** “willfully and unlawfully,”*> “willfully and 
unlawfully outraging publie deceney,’®* “willfully 
and wantonly,”** “willfully and willingly,”®* “will- 
fully and with malice,”** “willfully and with malice 
aforethought,”! “willfully and without good cause,”? 
“willfully and wrongfully,”> “willfully attempt,’’* 
. orremoveany . 

> “willfully burned,”* “willfully but without 
malice”? “willfully carry away, mutilate, or de- 


“willfully break,cut . . 
seal,”> 


50 A. 813, 815, 73 Vt. $5, 101. See Peo- 
ple y. Harrison, 144 N.E. 636, 238 N.Y. 
348, 351 (“willfully in con- 
nection with maliciously” ). 


{a] “¥eloniousiy” not equivalent. 
—State v. Robinson, 28 So. 1002, 1003, 
104 La. 224; State v. McDaniel, 12 So. 
751, 45 LaAnn. 686, 688; State v. 
Watson, 7 So. 125, 41 La.Ann. 5988, 600. 

,[b] “Pelonicusly and unlawiully” 
héld neither equivalent nor synony- 
mous.—State v. Hyman, 102 A. 231, 
233, 116 Me. 418; State v. Gove, 34 x 
H. 510, 511, 516. 

[c] “¥Feloniously, unlawfully, and 
willfully” held neither equivalent nor 
synonymous.—Siate v. Hyman, 102 
A. 231, 233, 116 Me. 419; State v. Hus- 
sey. 60 Me 410, 411, 11 Am.R. 209; 
State v. Gove, 34 N.H. 510, 511, 516. 

[a4] “Unlawfully and maliciously” 
held not equivalent.—U. S. v. Three 
Raiiroad Cars, 28 F.Cas.No. 16,513, 1 
Abb. 196, 202; State v. Hussey, 60 Me. 
410, 411, 11 Am.Rep. 209; State Vv. 
Waters, (Mo.App.) 189 SW. 624; Rex 
v. Davis, 1 Leach 493, 494, 168 Reprint 
348; Ex p. O’ Shaughnessy, 8 Can.Cr. 
Cas. 136, 139. 

fe] “*Willfully’ standing alone” 
ee eeet = ele v. Harrison, 
144 N.E. 636, 637, 238 N.Y. 348, 351. 


[f] “Willfully or 


son & Co., (Tex.Civ.App.) 127 S.W. 562, 
564. 

91. Rose v. State, 19 Tex.App. 470. 

$2 State v. Dorsett, 21 Tex. 656. 

93. See Homicide §§ 79, 80. 

94. Vandalia R. Co. v. Clem, 96 N. 
E. 789, 790, 49 Ind.App. 94; Southern 
R. Co. v. McNeeley, 88 N.E. 710, 714, 
715, 44 Ind.App. 126; Wills v. Noyes, 
12 Pick. (Mass.) 324, 328; Anderson 
yv. International Harvester Co., 116 N. 
W. 101, 102, 104 Minn. 49, 16 L.RA. 
N.S. 440; Lynd v. Picket, 7 Minn. 184, 
82 Am.D. 79; Boyce v. Greeley Square 
Hotel Co., 126 N.E. 647, 228 N.Y. 106, 
111; Harvey v. Guaranty Trust Co., 


236 N.Y.S. 37, 52, 134 Misc. 417; Holt 
v. State, 140 N.E. 349, 350, 107 Ohio 
St. 307. 


95. Ex parte Ahart, 159 P. 160, 162, 
172 Cal. 762; Sharkey v. Skilton, 77 A. 
950, 83 Conn. 503, 506; State v. Light- 
foot, 78 N.W. 41, 107 Iowa 344, 348; 
State v. Bush, 27 P. 834, 47 Kan. 201, 
206,13 L.R.A. 607; State v. McDaniel, 
12 So. 751, 45 La.Ann. 686, 688; State 
v. Ward, 150 N.W. 209, 210, 127 Minn. 
510, Ann.Cas.1916C 674; State v. Mor- 
gan, 48 S.E. 670, 136 N.C. 628, 630; 
Wong v. Astoria, 11 P. 295, 296, 13 
Or. 538; Fuller v. State, 87 S.W. 832, 
48 Tex.Cr. 300; State v. Vanderveer, 
196 P. 650, 115 Wash. 184, 186. 


[a] “Maliciously” @ ed.— 
“To charge that an act was commit- 
ted ‘willfully and unlawfully’ was not 
equivalent to saying that it was done 
maliciously.” State v. Savre, 105 N. 
W. 387, 129 Iowa 122, 130, 113 Am.S.R. 
452, 3 L.R.A.N.S. 455. 


96. People vy. Baylinson, 206 N.Y. 
S. 804, 211 App.Div. 40, 44. 


maliciously” | 
contrasted.—_Baldwin v. G. M. David-| 


WILLFULLY 


disquiet,” 


97. Adler v. 
59 So. 597, 600; 


Martin, 179 Ala. 97, 
ree of Georgia 


Ry. v. Moore, 63 S.E. 642, 5 Ga.App. 
562, 566; Carroll y. Marcoux, 56 A. 
848, 850, 98 Me. 259; Stipetich v. Se- 
curity Stove & Mfg. Co., (Mo.App.) 
218 S.W. 964, 968; State v. Prater, 
109 S.W. 1047, 1051, 130 Mo.App. 348, 
355; Ross v. State, (Tex.Cr.) 108 S. 
W. 697; Jones v. State, 9 Tex.App. 


178: Barlow v. Foster, 136 N.W. 822, 
149 Wis. 613, 625; Schneider Vv. Provi- 
dent Life Ins. Co., 24 Wis. 28, 29, 1 
Am.R. 157. 

[a] “Willfully or wantonly” con- 
trasted—Adler v. Martin, 179 Ala. 
$7, 59 So. 597, 600. 

$8. Smith v. State, 55 S.E. 475, 126 
Ga. 544, 546; Chicago, St. L. & P. R. 
a8 v. Nash, 27 N.E. 564, 1 Ind.App. 

$9. State v. Muzzy, 88 A. 895, 896, 
87 Vt. 267. 


1. See Homicide §§ 79, 80. 


2 Chapman vy. State, 15 S.W.(2d) 
744, 745, 159 Tenn. 6. 

3 Sullivan v. Dee, 8 Ill.App. 263, 
265; State v. Damuth, 160 N.W. 196, 
198, 135 Minn. 76; State v. Lehman, 
155 N.W. 399, 131 Minn. 427, 428, Ann. 
Cas.1$17D 615; Anderson v. Interna- 
tional Harvester Co., 116 N.W. 101, 
102, 104 Minn. 49, 16 L.R.A.N.S. 440; 
People v. Baylinson, 206 N.Y.S. 804, 
211 App.Div. 40, 44. 

4 Downing v. U. S., 
Ariz '31,) 36; 


5. U. S. v. Three Railroad Cars, 
28 F.Cas.No. 16,513, 1 Abb. 196, 198. 


- Jones v. State, 5 Tex.App. 130, 
131. 


7. Roberts v. 
61 C.C.A. 427. 

8 People v. Jewell, 101 N.W. 835, 
138 Mich. 620, 621. 


9. Espionage Act June 15, 1917, 
tit 1, § 3 (50 USCA § 33 note) [cit 
Von Bank v. United States, 253 F. 641; 
U. S. v. Schutte, 252 F. 212, 213]. 


10. The Ottumwa Belle, 78 F. 643, 
646; Preston v. Mann, 25 Conn. 118, 
128; Horn v. Cole, 51 N.H. 287, 293, 
12 Am.R. 111; Kuhl v. Jersey City, 
23 N.J.Eq. 84, 86; Continental Nat. 
Bank y. Commonwealth Nat. Bank, 50 
N.Y. 575, 583; ‘Waters’ Appeal, 35 
Pa. 523, 526, 78 Am.D. 354; Shelton 
v. Johnston, 95 S.E. 958, 82 W.Va. 319, 
322; Pickard v. Sears, 6 A.&E. 469, 
474, 112 Reprint 179; Howard v. Hud- 
Sen, J E-&B.t, 44, 75. BC. -4, 113 
Reprint 669; Freeman v. Cooke, 2 
Exch. 654, 663, 154 Reprint 652; 
Clarke v. Hart, 6 H.L.Cas. 633, 656, 10 
Reprint 1443; Cornish v. Abington, 
4 H.&N. 549, 552; Wilson v. Cristall, 
17 Alta.L. 370, 63 Dom.L.R. 187, 188. 


11. People v. Marrin, 98 N.E. 474, 
43 L.R.A.N.S. 754, 205 N.Y. 275, 279. 


12 Galveston, H. & S. A. R. Co. v. 
Bowman, (Tex.Civ.App.) 25 S.W. 140, 
141. 


13. Shubert v. State, 16 Tex.App. 
645, 646; Smith v. Wilcox, 47 Vt. 537, 
546; Martens v. Reilly, 84 N.W. 840, 
844, 109 Wis. 464. 


68 P. 555, 8 


U. S., 126 F. 897, 902, 
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stroy,”® “willfully cause or attempt to cause insub- 
ordination,”® “willfully causes another to believe, 
“willfully certifies falsely,”!1 “willfully charged and 
collected,”!? “willfully committed,”?? “willfully, cor- 
ruptly and falsely,”!4 “ ‘willfully’ cutting and fell- 
ing,’1> “willfully, 
ly,”2® “willfully deny God,”17 
“willfully destroy or damage,’’!® “willfully disre- 
gards,”?° “willfully disturb,”?! “willfully disturb or 
“willfully disturb the peace,’”’?? “will- 
fully done,”’?4 “willfully driving .. . 


10 


deliberately, and premeditated- 
“willfully desert,”?® 


from its 


14. Williams v. People, 57 P. 701, 
26 Colo. 272. 


15. Hateley v. State, 44 S.E. 852, 
118 Ga. 79, 81. 


[a] ‘Bona fide’ cutting” held not 
included.—Hateley v. State, 44 S.E. 
852, 118 Ga. 79, 81. 


16. State v. Wong Fun, 40 P. 95, 
96, 22 Nev. 336; State v. Zdanowicz, 
55 A. 743, 746, 69 N.J.Law 619. 


7 17. Wilson v. Manes, 28 Ont. 419, 
oe 


18. Lambert v. Lambert, 145 N.W. 
920, 921, 165 Iowa 367; Ex p. Strong, . 
(Tex.Cr.) 252 S.W. 767, 769; Bennett 
v. State, 4 S.W.(2d) 62, 109 Tex.Cr. 
237, 238. 


19. Rex v. Entwhistle, (N.S.) 1927 
2 Dom.L.R. 558. 


20. Fulton v. Wilmington Star 
Min. Co., 133°3.°A193;-196)<66e CL ClAe 
247, 68 L.R.A. 168; Chicago-Coulter- 
ville Coal Co. v. Fidelity & Casualty 
Co: of New York, .130 By 9575 964; 
New Union Coal Co. v. Walker, 31 S. 
We) (2d) 753, -755,. EB2) Arkew s2608 
Schmidt v. Pursell, 190 P. 846, 847, 47 
Cal.App. 440; Eldorado Coal & Coke 
Co. v. Swan, 81 N.E. 691, 227 Ill. 586, 
590; Kellyville Coal Co. v. Strine, 
75 N.E. 375, 217 Tl -516,.5265 .Donk 
Bros. Coal & Coke Co. v. Peton, 61 
N.E. 330, 192 Ill. 41, 45; Odin Coal 
Co. v. Denman, 57 N.E. 192, 185 Tl. 
413, 418, 76 Am.S.R. 45; Carterville 
Coal Co. v. Abbott, 55 N.E. 131, 134, 
181 Ill. 495, 502. 


21. People v. Malone, 141 N.Y.S. 
149, 156 App.Div. 10, 12; Holmes v. 
State, 45 S.W. 487, 39 Tex.@Cr. 231,°73 
Am.S.R. 921; Finney v. State, 15 S.W. 
175, 29 Tex.App. 184, 185; Richard- 
son v. State, 5 Tex.App. 470, 472. See 
Golden v. State, 2 So. 478, 82 Ala. 48; 
Lancaster v. State, 53 Ala. 398, 25 
Am.R. 625; Harrison v. State, 37 Ala. 
154; Richardson v. State, 5 Tex.App. 
470. See also Disturbance of Public 
Meetings § 22. 


22. State v. Townsell, 3 Heisk. 
(Tenn.) 6. 
23. State v. Waters, (Mo.App.) 


189 S.W. 624. 


[a] “Unlawfully disturb the 
peace” held not equivalent.—Under 
Rev. St. 1909, § 4709, making it a mis- 
demeanor for any person to “willfully 
disturb the peace of any neighborhood 
or of any family or of any person by 
loud and unusual noise,” ete., an in- 
formation held insufficient which 
charged that the accused did ‘un- 
lawfully disturb the peace,’ etc. 
State v. Waters, (Mo.) 189 S.W. 624. 


24 Parsons v. Smilie, 32 P. 702, 
97 Cal. 647, 654; Green v. Stewart, 
289 P. 940, 944, 106 Cal.App. 518; 
Chandler v. Kendrick, (Fla.) 146 So. 
551, 552; Mills vy. Glennon, (elect bas 
118, 2 Idaho (Hasb.) 105, 109; Joseph 
Taylor Coal Co. v. Dawes, 122 Tll.App. 
389, 398; Miller v. Miller, 47 N.E. 
338, 340, ‘17 Ina. App. 605; Des Moines 
Vv. Cutler, 123 N.W. 218, 220, 144 Iowa 
535; Claus v. Chicago Great Western 
a. 00.5 a1 TING Wa £5; tia alice Ow cleats 
State v. Windahl, 64 Nw. 420, 95 
Iowa 470, 472; Stewart v. Burlington 
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accustomed range,”?> “willfully enters,”2® “willful- 
I Sif Siem yet “willfully failed, neglected or refused to 

duties, 23 “willfully failed to give 
conductor a ticket, 729 “willfully failed to 
obey, 780 “willfully failing or refusing,”*! “willfully 
fail, neglect or refuse,”*? “willfully fails to pay such 
tax, 938 “willfully false, ee “willfully false, fraudu- 
“willfully, feloniously, and 
with malice aforethought, 736 “ewillfully’ fill up the 
ditch,”** “willfully give in a vote,”#8 “willfully hold- 
ing over,”3? “willfully inflicted, 40 “willfully insult- 
ing or disturbing,’’4? “willfully intended, USS will= 
fully, intentionally, and deliberately,’ 
intentionally, or carelessly,’’4+ “willfully interfere 


perform 


lent or misleading,’’?> 


& M. R. Co., 32 Iowa 561, 563; Louis- 
ville & N. R. Co. v. Commonwealth, 
1 SOnVVel LOliare oo by. ua, O91 MA tChI= 
SOn haécs. RCo, vi State; 125 Ps 
Zio MOS mOKL ovis. Townsend -v. 
State, (Tex.) 51 S.W.(2d) 696, 698; Ex 
p. Cowden, 168 S.W. 539, 541, 74 Tex. 
Cr. 449; Smyth v. State, 103 S.W. 
899, 51 Tex.Cr. 408, 415; Cornelison 
“v. State, 49 S.W. 384, 40 Tex.Cr. 159, 
161; Dodson v. State, (Tex.Cr.) 49 
S-wW. 78, 79; Bland v. State, (Tex. 
Civ.App.) 38 S.W. 252, 254; Baker 
v. State, 17 S.W. 144, 21 Tex.App. 
264, 267; Loyd v. State, 19 Tex.App. 
321, 322; Owens v. State, 19 Tex.App. 
242, 249; Trice v. State, 17 Tex.App. 
Shubert v. State, 16 Tex.App. 
; Brinkoeter v. State, 14 Tex. 
; Richardson vy. State, 5 
Tex.App. 470, 472; State v. Ricken- 
bere Oswh (Ol... Go, OS swita by 20; 
Wellman v. Mead, 107 A. 396, 93 Vt. 
322, 338; State v. Vanderveer, 196 P. 
C505 libs Wash, 9184, ES8é6s) hx op. 
O’Shaughnessy, 8 Can.Cr.Cas. 136, 139. 
[a] “Purposely done” equivalent. 
—‘A wrong that is purposely done 
is willfully done.” Wellman v. Mead, 
107 A: 396; 93 Vt... 322, 338; Mullin v. 
Flanders, 50 A. 813, 815, 73 Vt. 95; 
Judd v. Ballard, 30 A. 96, 66 Vt. 668, 
674; Hill v. Cox, 54 Vt. 627, 628. 


[b] “*Wantonly’ done” equivalent. 
—State v. Preston, 34 Wis. 675, 684. 


{c] “Unlawfully done” not equiv- 
alent.—‘‘Nor can it be said that every 
act unlawfully done is wilfully done.” 
State v. Townsell, 3 Heisk. (Tenn.) 6 
7. To same effect Ex p. O’Shaugh- 
nessy, 8 Can.Cr.Cas. 1386, 139. 

25. Owens v. State, 19 Tex.App. 
242, 248 

26. Mooneyham v. Bowles, 72 So. 
931, 932, 72 Fla. 259. 


27. Danville Light, P. & T. Co, 
Commonwealth, 230 S.w. Bee Be). 191 
Ky. 270; United Fuel Gas Co. vy. Com- 
monwealth, 188 S.W. 660, 662, 171 Ky. 
525; Nashville, C. & St. L. R. Co. v. 
Commonwealth, 169 S.W. 511, 160 Ky. 
50, 54; Louisville & J. Ferry Co. v. 
Commonwealth, 47 S.W. 877, 104 Ky. 
726, 736, 20 Ky.L. DONG Tracy v. Com- 
monwealth, 76 S.W. 184, 185, 25 Ky.L. 
669. 

28. Moore v. State, 11 S.W. 457, 27 
Tex.App. 439, 440. 


29. Louisville & N. R. Co. v. Ma- 
son, 58 So. 963, 965, 4 Ala.App. 353. 
See also Carriers §§ 1172-1175. 


30. Stockdale v. Industrial Com- 
mission of Colorado, 232 P. 669, 670, 
76 Colo, 494. 

831. Nashville, C. & St. L. R. Co. v. 
Commonwealth, 169 S.W. 511, 160 Ky. 
50, 51; Louisville & J. Ferry Gomny. 
Commonwealth, 47 S.W. 877, 104 Ky. 
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discharge, 


“willfully, 


726, 735, 20 Ky.L. 927. See United 
Fuel Gas Co. v. Commonwealth, 188 
S.W. 660, 171 Ky. 525 (“willfully fails 
or refuses’); Tracy v. Common- 
wealth, 76 S.W. 184, 185, 25 Ky.L. 669 
(omitting “or refusing’’). 

[a] “ ‘Mere’ or ‘simple’ failure” 
distinguished.—Danville Light, P. & 
T. Co. v. Commonwealth, 230 S.W. 38, 
40, 191 Ky. 270; Suburban Electric Co. 
v. Commonwealth, 55 S.W. 684, 21 Ky. 
lu. 1556, 1557. 

32. Hiatt v. Tomlinson, 158 N.W. 
383, 384, 100 Neb. 51; State v. Don- 
ahue, 135 N.W. 1030, 1033, 91 Neb. 
311, Ann.Cas.1918D 18. 

Sie Capone v. U. S., 51 F.(2d) 609, 

34. Smith v. State, 75 So. 627, 628, 
16 Ala.App. 79; State v. Stein, 51 N. 
W. 474, 48 Minn. 466, 471; Continen- 
tal Casualty Co. v. Owen, ilgpl iy 1084, 
1088, 38 Okl. 107; Steinman v. Mc- 
Williams, 6 Pa. 170, 178. 


35. Continental Casualty Co. v. 
Owen, 131 P. 1084, 1088, 38 Okl. 107. 


36. Combs v. Commonwealth, 112 
SW. 658, 659, 33 Ky.L, 1058; Wial- 
liamson v. Commonwealth, (Ky.) 101 
S.W. 370, 371. 


37. State v. Smith, 8 N.W. 870, 52 
Wis. 134, 136. 

SS. ueRoberts av. UaiS.), 26 Ras oie 
908, 61 C.C:A. 427; State v. Savre, 
105 N.W. 887, 129 Iowa 122, 133, 113 
Am.S.R. 452, 3 L.R.A.N.S. 455; Com- 
monwealth v. Connelly, 40 N.E. 862, 
863, 163 Mass. 539; Commonwealth 
v. Bradford, 9 Metc. (Mass.) 268, 270 
[cit State v. Preston, 34 Wis. 675, 684 
(but using “giving” instead of 
“sive’’)]. 

39. See Landlord and Tenant § 
12938. 

40. Cleveland, C. C. & St. L. R. Co. 
v. Starks, 106 N.E. 646, 648, 58 Ind. 
App. 341; Chicago, St. L. & P. R. Co. 
vee 27 N.B. 564, 565, 1 Ind.App. 

41. Bell v. Stewart, 28 Austr.C.L. 
R. 419, 427. 

42. Kuhl v. Jersey City, 23 N.J. 
Eq. 84, 87. 

43. Peebles v. O’Gara Coal Co., 88 
N.E. 166, 239 Ill. 370, 374 [aff 143 Ill. 
App. 370]. 


44, Horn v. Southern R. Co., 58 S. 
EO GS Sisson Oni) ves 


45. Miss. Code (1906) § 1146 (Hem- 
ingway Code § 874) [quot Beale v. 
Yazoo Yarn Mill, 88 So. 411, 414, 125 
Miss. 807]. See also Master’ and 
Servant §§ 1606-1609. 


46. Roberts v. U. S., 126 F. 897, 
ONES it CHORIN, PATS Johnson v. State, 
9 So. 539, 92 Ala. 82, 88; Harrison v, 


with, entice, or knowingly employ,’*® “willfully in- 
terrupts or disturbs,”*® “willfully inviting his own 
“willfully kill,”48 
with intent to steal,”4® “willfully, knowingly, abso- 
lutely and falsely swear,’”®° “willfully, knowingly, 
and corruptly,”®? 
ly, and falsely,”®? “willfully, knowingly, unlawfully 
and feloniously,”5* “willfully made,”®* “willfully 
made an attempt to rob the United States mail,’’°® 
“willfully maim,”’®>* 

by shooting at,”’>* “willfully make or convey 
false reports,”>§ “willfully, 
fully,”®® “willfully, maliciously, or contemptuous- 
ly,’°° “willfully, maliciously, or wantonly,”®! “will- 


“willfully killing 


“willfully, knowingly, malicious- 


“willfully make an assault 


maliciously, and unlaw- 


State, 37 Ala. 154, 156; Kendall v. 
State, 72 S.H. 164, 165, 9 Ga.App. 794. 

47. McKimmy v. Conductors Pro- 
tective Assur. Co., 235 N.W. 242, 253 
Mich, 521. 

48. Aubrey v. State, 35 S.W. 792, 
62 Ark. 368, 369; People vi, Cox; 18 Pp. 
332, 76 Cal. 281, 285; People v. Pool, 
27 Cal. 572, 585; State v. Shuff, 72 P. 
664, 9 Idaho 115, £95 Bridgewater Vv. 
State, 55 N.E. 737, 153 Ind. 560, 564; 
State v. Townsend, 24 N.W. 535, 66 
Iowa 741, 742; Bower v. State, 5 Mo. 
364, 379, 32 Am.D. 325; State v. Wells, 
1N.J.Law 424, 1 Am.D. 211; Anthony 
v. State, Meigs (Tenn.) 265, 277, 33 
Am.D. 143. 

[a] “‘*Wantonly’ killing’ contrast- 
Hear gaa v. State, 16 Tex.App. 172, 

49. Taylor v. Newman, 4B.&S. 89, 
93, 116 E.C.L. 89, 122 Reprint 393. 


50. Smith v. State, 55 S.E. 475, 126 
Ga. 544, 546; King v. State, 30 S.E. 
30, 103 Ga. 2638, 265. 

51. McClure v. State, 128 So. 764, 
766, 157 Miss. 800; Shelton v. State, 
126 So. 390, 395, 156 Miss. 612. 


52. State v. Bixler, 62 Md. 354, 357. 


53. State v. Avery, 207 P. 838, 111 
Kan. -588,.091,) 23) Auk. Re 8453s 

[a] “Mesignedly’ equivalent.— 
State v. Avery, 207 P. 838, 111 Kan. 
588, 591, 23 A.L.R, 453. 


54. Ragansky v. U. S., 253 F. 648, 
645; Garza v. State, (Tex. "Cr. ) 47 S.W. 


983, 984; Wilson v. Manes, 28 Ont. 
419, 434 

55. bewaine VenWis.OS be Ooms 
Ariz. 31, 36. 


5G) Robertsicv. Us Sax 
903, 61 C.C.A. 427; 
Ala. 928, 930. 


57. State v. Langston, 14 So. 137, 
45 La.Ann. 1182, 1183. 


[a] Held insufficient to charge “as- 
sault by willfully shooting at.’’—State 
v. Langston, 14 So. 1387, 45 La.Ann. 
1182, 1183. 

58. Espionage Act June 15, 1917, § 
3 (40 Stat. 217 c 30 [50 USCA § 33 
note]) [quot U. S. v. Schutte, 252 F. 
OI PRI 

59. Young v. Commonwealth, 12 
Bush (Ky.) 248, 246. 


60. State v. Waters, (Mo. App.) 189 


LCR S ote 
State v. Abram, 10 


S.W. 624; Nes v. Townsell, 3 Heisk. 
(Tenn.) 6, 
[a] eum held not equiva- 


lent.—State v. Hopper, 27 Mo. 509, 600. 


61. Anderson v. International Har- 
vester Co., 116 N.W. 101, 102, 104 
Minn. 49, 16 L.R.A.N.S. 440; Caldwell 
v. State, 115 S.W. 597, 55 Tex.Cr. 164 
166, 131 Am.S.R. 809. 


? 


¥orlater cases, developments and changes in the law see Annotations, same title and section number, 
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fully misapply,”®? “willfully neglect,’®? “willfully 
neglected to file,”’°+ “willfully neglect or refuse or 
fail to provide, 65 “willfully neglect or refuse to 
provide,”°® “willfully neglects to perform . . 

duties,”®* “willfully obstruct any highway, 68 
“willfully obstruct a public street,”®® “ ‘willfully’ ob- 
struct, delay, or hinder,””° “willfully obstructed,’”’™* 
“willfully obstruct the recruiting,’’? “willfully 
omits,”’78 “ ‘willfully’ omits, refuses, or neglects,’”"4 
“willfully open, break down or destroy,”?® 
“willfully or in anger,”’*® “willfully or intentional- 
ly,”** “willfully, or intentionally, or wantonly,’’® 
“willfully’ or ‘maliciously’,’?® “willfully or mali- 
ciously displaces, removes, injures or destroys,’’®°® 
“willfully or maliciously injuring another in his rep- 


[68 C.J.] 299 


utation, trade, business, . 2 Cues Hee Saya bla hy, 
or negligently obstruct,’®? ‘ ‘willfully’ or negligent- 
ly sets on fire,”’’? “willfully or recklessly,’’’* “will- 
fully or voluntarily absent,”®> “willfully or wanton- 
ly,”8° “willfully or without justification,’®* “will- 
fully placed,”®* “willfully, purposely, and wanton- 
ly,”’®® “willfully receive any higher fee,”®® “willful- 
ly refuse,’”’®! “willfully refused to pay,’®? “ ‘willful- 
ly’ refused to provide,”®? “willfully refused to tes- 
tify,”°* “willfully refused to work the road,”®> “will- 
fully refuses or neglects,”®*® “willfully refusing to 
work,’’®’ “willfully remove property mort- 
gaged,”°® “willfully removes or destroys any mon- 
ument,’”°® “willfully removing official seals,”? “will- 


62; — Spurr v--U.S:, 19 SiCt. 812,815, 
UET MS ul lo5 5 Cea 40. Lads malls 0s 
Batchelor v. U. S., 15 S.Ct. 446, 447, 
156 U.S. 426, 429, 39 L.Ed. 478; Pot- 
herve U.. Ss7 1b 8. Ct. 14459479 155. UES: 
438, 446, 39 L.Ed. 214; Evans v. U.S., 
14 S.Ct. 934, 153 U.S. 584, 594, 38 L.Ed. 
389: United States v. Britton, 2 S.Ct. 
512, 107 U.S. 655, 669, 27 L.Ed. 520; 
Ue S. v;_steinman, 172) F913, 915, 97 
CCA 271s Chicago, St. Ps, Midé& O. R: 
Co. v. U. S.,. 162 F. 835, 841, 90 C.C.A. 
211; U.S. v. Heinze, 161 F. 425, 428; 


U.S. v.. Smith, 152). 542; 547; Wes: 
v. Martindale, 146 F. 280, 286; U. S. 
Veetiowanrds 192 si'3 25,154,035 500 “On 9. 


v. Lee, 12 F. 816, 818; Louis Pizitz 
Dry Goods Co. v. Fidelity & Deposit 
Co. of Maryland, 136 So. 800, 223 Ala. 
385, 388; Holman vy. Moore, 242 N.W. 
839, 259 Mich. 63, 66; Roseville Trust 
Co. v. American Surety Co. of New 
Wiorke 10S) (AP. 182.0091 NS Law. 58s: 
State v. Grandbouche, 233 P. 5382, 32 
Wyo. 88, 103. See also Banks and 
Banking § 686; Fidelity Insurance § 4. 

[a] “Embezzle” distinguished.—uvU. 
S. v. Britton, 2 S.Ct. 512, 107 U.S. 655, 
669, 27 L.Ed. 520. 

638. New York Cent. & H. R. R. Co. 
V,1U. S., 165 E833, °840;.91 C.C.A. 519; 
State v. Roth, 144 N.W. 339, 344, 162 
Iowa 638, 50 L.R.A.N.S. 841; Regina 
v. Senior, [1899] 1 Q.B. 283, 290; Wil- 
son v. Manes, 28 Ont. 419, 433. 


64. Brown v. State, 119 N.W. 338, 
137 Wis. 5438, 549 


65. St. John v. State, (Ala.App.) 
113 So. 321, 323. See also Husband 
and Wife § 920 et seq; Parent and 
Child §§ 208-218. 

66. Preston v. State, 184 N.W. 925, 
927. 106 Neb. 848; Hardin v. State, 
(Tex.Cr:) 61. S:W-.(2d)- 1002, 1003; 
Glazener v. State, 36 S.W.(2d) 1752, 
753, 117 Fex.Cr. 605; State v. Palmer, 
110 A. 436, 437, 94 Vt. 278. See also 
Husband and Wife, § 920 et seq; 
Parent and Child §§ 208-213. 


67. State v. Williams, 111 A. 701, 
704, 94 Vt. 423. 

68. Roberts v. U. S., 126 F. 897, 
903, 61 C.C.A. 427; State v. Teeters, 
66 N.W. 754, 97 Iowa 458, 462; Eagle 
Tp. Highway Com’rs v. Ely, 19 N.W. 
940, 54 Mich. 173, 181; State v. Smith, 
8 N.W. 870, 52 Wis. 134, 135; State 
v. Castle, 44 Wis. 670, 685; State v. 
Preston, 34 Wis. 675, 686; Fearnley 
v. Ormsby, 4 C.P.D. 136, 137. 


[a] “Willfully obstructing a pub- 
lic road.’”—Cornelison v. State, 49 S. 
W. 384, 40 Fex.Cr. 159, 161; Dodson 
v. State, (Tex.Cr.) 49 S.W. 78; Baker 
v. State, 17 S.W. 144, 21 Tex.Anp. 264, 


267; Loyd v. State, 19 Tex.App. 321, 
322; Brinkoeter v. State, 14 Tex.App. 
67, 68. See Shubert vy. State, 16 Tex. 


App. 645, 646. 
ee Rose v. State, 19 Tex.App. 470, 


70. Shuman v. State, 56 So. 694, 62 


Fila. 84, 90. 


71. State v. Chicago, M. & St. P. R. 
Co., 42 N.W. 365, 77 Iowa 442, 445, 4 
L.R.A. 298; Louisville & N. R. Co. v. 
hes aaah. 112 Sew. 573, 33 Ky. L. 


72. Espionage Act June 15, 1917, § 
8 (40 Stat. 217, c. 30, [50 USCA § 33 
note]) [quot U. S. v. Schutte, 252 F. 
Bia, 13 Ne 


73. New York Cent. & H. R. R. Co. 
Vere too! Be Soomo40u ot C.CsA. 51/9) 
People v. Swiggy, 232 P. 174, 176, 69 
Cal.App. 574; Buchanan vy. Cook, 40 
A. 102, 70 Vt. 168, 173; Newell v. 
Whitingham, 2 A. 172, 58 Vt. 341, 347. 


74. People v. Harrison, 144 N.E. 
636, 238 N.Y. 348, 350. 


[a] “‘Willfully’ omitted.”—Fulton 
v. Wilmington Star Min. Co., 133 F. 
193) L96;"66)C.C.As 2475 68til RaeA. 168 
Kellyville Coal Co. v. Strine, 75 N.E. 
375, 217 Til. 516; 528 [aff 117 IllApp. 
115, 121]; Donk Bros. Coal & Coke 
Co. v. Peton, 61 N.E. 330, 192 Til. 41, 
45; Odin Coal Co. v. Denman, 57 N.E. 
192, 185 Ill. 418, 418, 76 Am.S.R. 45. 


[a] “An act ‘consciously’ omitted 
is ‘willfully’ omitted.”—Odin Coal Co. 
v. Denman, 57 N.E. 192, 185 Ill. 418, 
418, 76 Am.S.R. 45 [quot Fulton v. 
Wilmington Star Min. Co., 133 F. 198, 
196, 66 C.C.A. 247, 68 L.R.A. 168; Kel- 
lyville Coal Co. v. Strine, 75 N.E. 375, 
2L7 TT, 516, 528 (até 117% Tll.App, 115; 
121); Donk Bros. Coal & Coke Co. v. 
Peton, 61 N.E. 330, 192 Ill. 41, 45]. 


75. State v. Clark, 29 N.J.Law 96, 
98; Wilson v. Manes, 28 Ont. 419, 433. 


76 Lynch v. Commonwealth, 109 
S.E. 427, 131 Va. 762, 766. 


77. Birmingham R., L. & P. Co. v. 
Norton, 61 So. 459, 463, 7 Ala.App. 571; 
Louisville & N. R. Co. v. Mason, 58 
So. 9638, 966, 4 Ala.App. 353; Blevins 
v. State, 107 S.W. 398, 85 Ark. 195, 
198; Pennsylvania Co. v. Reesor, 108 
N.E. 983, 986, 60 Ind.App. 636; Ameri- 
can Sand & Gravel Co. v. Spencer, 103 
N.E. 426, 428, 55 Ind.App. 553; Rose- 
ville Trust Co. v. American Surety Co. 
of New York, 103 A. 182, 183, 91 N.J. 
Law 588; People v. Heller, 190 N.Y.S. 
789, 790, 199 App.Div. 61. 


78. Klenk v. Oregon Short Line R. 
Co., 76 P. 214, 215, 27 Utah 428. 


79. People v. Armentrout, (Cal.) 
1 P.(2d) 556, 561; Rosenberg v. State, 
165 A. 306, 307, 164 Md. 473; Hewitt 
v. Newburger, 36 N.B. 593, 141 N.Y. 
538, 541; Baldwin v. G@. M. Davidson 
& Co., (Tex.Civ.App.) 127 S.W. 562, 
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80: Hiatt v. Tomlinson, 158 N.W. 
SSB SOO LOOMENCD OL: EVVaASs. "sv, 
Stephens, 28 N.E. 21, 128 N.Y. 123, 
127; MeMorris v. Howell, 85 N.Y.S. 
1018, 89 App.Div. 272, 276; People v. 
Gillies, 109 N.Y.S. 945, 946, 57 Misc. 
568; People vy. Bates, 29 N.Y.S. 894, 
896, 79 Hun 584, 9 N.Y.Cr. 234. 


e1. Aikens v. Wisconsin, 25 S.Ct. 


3, 4,195 U.S. 194, 49 L.Ed. 154 

82. Commonwealth v. New. York 
Cent. & H. R. R.°Co. 88 N.E: 764, 765; 
202 Mass. 394, 23 L.R.A.N.S. 350, 132 
Am.St.Rep. 507, 16 Ann.Cas. 587. 


83. Galvin v. Gualala Mill Co., 33 
P. 93, 98 Cal. 268, 270. 

84. Johnson v. State, 9 So. 539, 92 
Ala. 82, 84; Harrison v. State, 37 Ala. 
154, 156. 

85. Derden v. State, 120 S.W. 485, 
487, 56 Tex.Cr. 396. 

86. Vessel v. Seaboard Air Line R. 
Co., 62 So. 180, 182 Ala. 589, 595; Adler 
v. Martin, (Ala.) 59 So. 597, 600; State 
v. Morgan, 48 S.E. 670, 136 N.C. 628, 
630; Horn v. Southern R. Co., 58 S. 
EB. 963, US 0S.C. s6% 1 1255 Caldwellliive 
State, 115. SW. 597, 55. Tex.@r: 164, 
166, 131 Am.S.R. 809; Henderson v. 
State, 121S.Wa%386. 53 TexCrm ose, 
534; Hartman v. Badger Tobacco Co., 
(Wis.) 246 N.W. 577, 579. 

[a] “Intentionally” distinguished. 
Evens v. State, 14 Tex.App. 200, 

0 

87. Ex p. Strong, (Tex-Cr.) 252°S: 
Ws 767, 769. 

88. Hubbell v. Goodrich, 37 Wis. 
84, 86. 

[a] “Placed ‘by inadvertence’ ” 
distingnished.—Hubbell v. Goodrich, 
37 Wis. 84, 86. 

89. Southern R. Co. v. McNeeley, 
88 N.E. 710, 714, 715, 44 Ind.App. 126. 


90. Regina v. Badger, 6 E. & B. 137, 
168, 119 Reprint 816. See McGillivray 
v. Muir, 7 Can.Cr.Cas. 360, 361. 


91. State v. Roth, 144 N.W. 339, 
344, 162 Iowa 638, 50 L.R.A.N.S. 841. 


92. Hill v. Southern Advance Bag 
earner Co., (La.App.) 147 So. 753, 


93. State v. Palmer, 
438, 94 Vt. 278. 


[a] Merely “refused to provide” 
not boar s.a -—State v. Palmer, 110 
A. 43 438, 94 Vt. 278. 

94 U. S. v. Praeger, 149 F. 
478. 

95. Jones v. State, 62 So. 306, 307, 
7 Ala.App. 180. 
pete People v. Bowie, 166 N.Y.S. 905, 

97. Lewisham Guardians v. Nice, 
[1924] 1 K.B. cae 627. See also Va- 
grancy §§ 7, 

a Mills v. Ne 6 Plat G aes 
2 aho (Hasb.) 105, 109. See also 
Chattel Mortgages § 361. 


99. Ala. Code 1907, § 6393 [quot 
Robinson v. State, 62 So. 303, 304, 7 
Ala. OER: 172]. See also Boundaries 


§ 3 

1. Roberts v. U. S., 126 F. 897, 905, 
61 C.C.A. 427 [cit U. S. v. Three Rail- 
road Cars, 28 F.Cas.No. 16,513, 1 Abb. 


110 A. 436, 


474, 
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fully resists, delays, or obstruets,’? “willfully sell,”* 


““willfully’ set fire to,”* “willfully severs,’® “will- 
fully shooting at,”’® “ ‘willfully’ suppressed,”’? “will- 


fully take into possession,’’® “willfully testified false- 
ly,”® “willfully, though not maliciously,”!°® “ ‘willful- 
ly’ thrown,”!! “ ‘willfully’ to blaspheme,’’? “will- 
fully trespass,”1° “willfully, unlawfully, and feloni- 
ously,’*4 “willfully, unlawfully, and knowingly,”?® 
“willfully, unlawfully, and maliciously,”!® “willfully, 
unlawfully, fraudulently, and feloniously,’!7 “will- 
fully, unlawfully, wrongfully and knowingly,”?§ 
“willfully’ usurp the privilege of practicing law,’”?® 
“willfully uttered,’?° “willfully utter or 
publish any disloyal .. language,”?! “willful- 
ly violate,”’?? “willfully vote,”?° and “willfully, wan- 


196, 206 (cit Minkler v. State, 15 N.W. | 21 
330, 14 Neb. 181, 183)]. 

2. State v. Winter, 135 P. 739, 740, | U.S. 
24 Idaho 749. See also Obstructing | U 
Justice §§ 4, 18-20. 

3. State v. Nussenholtz, 55 A. 589, 


Spurr v. U. S., 19 S.Ct. 812, 174 
728, 734, 43 L.Ed. 1150; 

SOs 15 S.Ct. 144, 155 U.S. 438, 446, 
39 L. fd. 214; Indianapolis v. Consum- 
ers’ Gas Trust Co., 


Des Moines v. 


WILLFULLY—WILLFULNESS 


tonly, or intentionally.”?4 


WILLFULNESS.?> It has been said that “will- 
fulness” arises from the spontaneous action of the 
will,?® denotes a condition or state of mind,?7 and 
is the quality of being willful.2® It implies an act 
done intentionally, designedly,?® an intent on the 
part of the wrongdoer,°® deliberation,*®? intention,®? 
something more than mere carelessness, neglect,?* 
negligence,** oversight, or even shiftlessness.°° Fur- 
ther it has been said that the word may embody with- 
in its import, the element of malice either express 
or implied,®® and may involve conduct which is “qua- 
si-criminal.”?* In the law of torts, the word has 
a well established meaning.*® In the particular, con- 


1128, 1126, 103 Minn. 224; Cramer v. 
Springfield Traction Co., 87 S.W. 24, 
112 Mo.App. 350, 358; Morrison v. 
Lee, 113 N.W. 1925, 1029, 16 N.D. 377, 
13° L2R.ALN.S.) 650; «Payne 1v.- Vance, 
L33'y NCE 6859-87 L082 Ohio VSiteoo 
Memphis St. Ry. ‘Co. v. Roe, 102 S.W. 


Potter v. 


39 N.E. 948, 140 
Cutler, 


76 Conn. 92, 96 Ta ae Oe 343, 346, 118 Tenn. 601; Rideout _v. 

[a] “Shall sell” contrasted.—State AR ape pe Beare y back Winnebago Traction Cé., 101 N.W. 
v. Nussenholtz, 55 A. 589, 76 Conn. 92,| 631. Gommonwealth v. Saxman, 2] 672, 675, 123 Wis. 297, 69 L.R.A. 601. 
96. ‘ State v. Burling- “Intention” 33 C.J. p 169. 


4 State v. Ralston, 289 P. 409, 410, 
1 Kan. 138; State v. Ross, 94 P. 270, 
1, 77 Kan. 341, 348. See also Fires 
Pe 2y 15=17%. 


ton Drug Co., 
252; 
142 Wis. 72, 73 


Pa. Dist. & Co. 560; 
78 A. 882, 84 Vt. 243, 
State v. McAloon, 124 N.W. 1067, 


Pati geese ‘Unlawfully violate” held not 
equivalent.—People vy. Potter, 112 N. 


83. Claus v. Chicago Great West- 
ern Ry. Co., 111 N.W. 15, 16, 186 Iowa 
it ‘ 


“Carelessness” 9 C.J. p 1291. 
“Neglect” 45 C.J. p 604. 


5. Price v. Denison, 103 N.W. 728, 
eet 106, 108. See also Trespass 
a4 


6. State v. Langston, 14 So. 137, 


45 La.Ann. 1182, 1183 

7; tay, V..< Peterson, 45: P. 1073; ..6 
Wyo. 419, 440, 84 L.R.A. 581. 
aie Owens v. State, 19 Tex.App. 242, 

9 State v. Winney, 128 N.W. 680, 
ZANE 72, 74. 
ease Wilson v. Manes, 28 Ont. 419, 

11. Smith v. Barnham, 1 Ex.D. 419, 
423 (with reference to throwing rub- 
bish, ete., into water courses). 

12. Commonwealth v. Kneeland, 20 
Pick. (Mass.) 206, 220; State v. Pres- 
ton, 34 Wis. 675, 684. 

13. Jones v. Taylor, 1 E. & E. 20, 
24, 102 H.C.L. 20, 120 Reprint 815. 

La eMoster vi UsyS., 256 2207, 210; 
Ousley v. State, 122 So. 731, 154 Miss. 
451, 455; State v. McKiernan, 30 P. 
831, 832, 17 Nev. 224, 228. 


[a] As not including ‘“malice.”— 
“Tt is well settled that the words 
‘willfully, unlawfully and feloniously’ 
do not include or charge malice.” 
State v. Mutschler, 212 N.W. 832, 55 
ND. 120, 123: 

Lowe OUN Da» Vu.) S:, 2 ors Oba, Babs 
156 U.S. 185, 194, 39 L.Wd. 390; Mc- 
INTC E NV Uao:, 20.00 H. 82584, 80G Clas 
36; U.S. v. Howard, 132 EF. 325, 355: 


_ 16. State v. Clark, 29 N.J.Law 96, 
98; Allen v. Hundred of Kirkton, 3 
Wils.C.P. 318, 319, 95 Reprint 1076. 


[a] “Feloniously” equivalent.—Al- 
len v. Hundred of Kirkton, 3 Wils.C. 
PB, 318, 319, 95 Reprint 1076. 


17. People v. Okomoto, 147 P. 598, 
599, 26 Cal.App. 568. 

18; Burton v. U. S., 142 Fy 57,.59, 
N30 ©.C2A. 243. 


19. People v. California Protective 
Corp., 244 P. 1089, 1092, 76 Cal.App. 
354. 


20. U.S. v. Schutte, 252 F. 212, 213. 


21. Amendment of May 16, 1918 to 
Espionage Act, § 3 (50 USCA § 33 
note) [quot Wise vi Schutte, 252 F. 


Y.S. 298, 300. 

23. State v. Savre, 105 N.W. 387, 
129 Iowa, 122, 129, 3 L.R.A.N.S. 455, 
113 Am.S.R. 452. 

24. Louisville & N. R. Co. v. Mason, 
58 So. 963, 964, 4 Ala.App. 353; Klenk 
v. Oregon Short Line R. Co., 16 Py 214s 
215. 27 Utah 428. 


25. See also Willful ante; 
fully ante; Willingness post. 


“Negligence” compared see Negli- 
gence § 37. 

‘“Wantonness” compared see Negli- 
gence § 39. 

26. Huff v. Chicago, I. & L. R. Co., 
56 N.E. 932, 934, 24 Ind.App. 492, 79 
Am.S.R. 274. 


27. Barr v. Chicago, St. L. & BP. R. 
Co., 37 N.E. 814, 815, 10 Ind.App. 433. 


28. Webster D. [quot Southern Ry. 
Co. v. McNeeley, 88 N.E. 710, 711, 44 
Ind.App. 126]; Dull v. Cleveland, C., 
CG. & St. L. RB. Co., 62 N.B. 1078, 1014’ 
21 Ind.App. 571; People v. Baylinson, 
206 N.Y.S. 804, 807, 211 App.Div. 40. 


“Willful” ante. 


29. Jensen v. Denver & R. G. R. 
Go., 138 P./1185, 1189, 44, Utah 100. 


“Designediy” 18 C.J. p 972. 
“Intentionally” 33 C.J. p 170. 


30. People v. Baylinson, 206 N.Y. 
S. 804, 211 App.Div. 40, 44. See also 
infra text and note 48. 


“Intent” 33 C.J. p 168. 


31. Payne v. Vance, 133 N.E. 85, 
87, 103 Ohio St. 59. 


“Deliberation” 18 C.J. p 474. 


82. Louisville & N. R. Co. v. Per- 
kins, 44 So. 602, 152 Ala. 1338, 138; 
Birmingham Ry., L. & P. Co. v. Me- 
Leod, 64 So. 1938, 9 Ala.App. 637, 640; 
Cleveland, C., C. & St. L. R. R. Co. v. 
Miller, 49 N.B. 445, 449, 149 Ind. 490; 
Clevelavid)) Choirs Sie wane One 
Starks, 106 N.E. 646, 649, 58 Ind.App. 
341; Cleveland, C., C. & St. L. Ry. Co. 
v. Starks, (Ind.App.) 102 N.E. 279, 
281; Barrett v. Cleveland, C., C. & 
St. L. Ry. Co., 96 N.E. 490, 492, 48 
Ind.App. 668; Anderson v. Minneapo- 
lis; St.'P..& S. Si M. Ry Cosi lanew. 


Will- 


34. Carter v. Louisville N. A. & C. 
R. Co., 98 Ind.:552, 555, 49 Am.R. 780 
Lauot Chicago, St D.i& Pes R.. Cotte 
Nash, 27 N.E. 564, 565, 1 Ind.App. 
298]; Claus v. Chicago Great West- 
ern Ry. Co., 111 N.W. 15, 16, 136 Iowa 
7 [quot Krebs v. Minneapolis & St. L. 
R. Co., 21 N.W. 131, 64 Iowa 670, 672]; 
Moore v. East St. Louis & S. Ry. Co., 
(Mo.App.) 54 S.W.(2d) 767, 771. See 
mn (ikea Corave Sinclair, 62 Ind. 

3 


[a More than mere failure.— 
“Willfulness implies something more 
than a mere failure to exercise ordi- 
nary care.’’ Cook v. Big Muddy-Car- 
terville Mining Co., 94 N.E. 90, 94, 249 
HM 405061: 


[b] Advertent or conscious fail- 
ure.—‘‘An inadvertent failure to ob- 
serve due care indicates mere negli- 
gence, but an advertent or conscious 
failure to observe due care passes be- 
yond mere negligence into : 
‘willfulness.’ ’”’ Tinsley v. Western 
Union Telegraph Co., 51 S.E. 913, 914, 
72 S.C. 350. 

“Negligence” see Negligence § 1. 

35. Claus v. Chicago Great West- 
ern Bye iCo.; nL TS NaWie dbs, 6 16,mee 
Iowa 7. 


“Oversight” 46 C.J. p 1162. 
36. Hull v. Seaboard Air Line R. 


Com ole Sabla 28, 166 S\Cn27:85 e278 een” 
L.R.A.N.S. 1213. 


{a] Implied in maliciousness.— 
Anderson v. How, 22 N.E. 697, 116 N. 
Y. 336, 842 [quot McDonald v. Brown, 
51 A. 2138, 214, 23 R.I. 546, 91 Am.S.R. 
659, 58 L.R.A. 768]. 

“Express malice’ see Malice § 6. 

“Implied malice” see Malice § 7. 

“Mlaliciousness” distinguished sée 
cases infra note 77. 

Sie) Piteshbune hy C.cm Oak Ie.) lees 
Co. v. Ferrell, 78 N.E. 988, 995, 39 Ind. 
App. 515. 

“Quasi-criminal” 51 C.J. p 119 text 
and note 87. 


38. Dierickx v. Davis, 
685, 690, 80 Ind.App. 71 


137 N.E. 


For later cases, developments and chamges in the law see Annotations, same title and section number. 


nections in which employed, “willfulness” has been 
defined variously by the courts*® as meaning: Con- 
scious disregard of consequences ;*° 
willful intent to do wrong;*! design,*? intent,*® or 
purpose,** to injure; desire or intention to produce 
disregard of,*® or indifference 
failure to observe 


a certain result;*° 


to,** consequences; evil mind;** 


WILLFULNESS 


criminal and 


10 +6 
pose ;° 


due care,*® or indifference to attendant consequenc- 


39. See Huff v. Chicago, I. & L. R. 
Co., 56 N.E. 932, 934, 24 Ind.App. 492, 
79 Am.S.R. 274. 


40. Driggers v. Southern Ry. Co. 
168 S.B. 185, 186, 169 S.C. 157; Ford 
v. Atlantic Coast Line R. Co., 168 S.E. 
143, 159, 169 S.C. 41. 


41. Chicago, St. P., 
a S., 162 F. 835, 841, 


42. Barrett v. Cleveland, C., C. & 
St. L. Ry. Co., 96 N.E. 490, 492, 48 
Ind.App. 668; Payne v. Vance, 133 N. 
E. 85, 87, 103 Ohio St. 59; Memphis 
St. Ry. Co. v. Roe, 102 S.W. 343, 346, 
118 Tenn. 601. 


[a] Design essential.—(1) 74 Be) 
constitute willfulness, there must be 
design.” Birmingham Ry., L. & P. Co. 
v. Taylor, 60 So. 979, 6 Ala.App. 661, 
664. (2) “Willfulness cannot exist 
without . - design.” Parker v. 
Pennsylvania Co., 34 N.E. 504, 506, 134 
Ind. 673 [quot Ft. Wayne & Wabash 
Valley Traction Co. v. Justus, 115 N. 
E. 585, 186 Ind. 464, 470; Brooks v. 
Pittsburgh, Cy C.i&St.7 1. Rs Co. 62 
N.E. 694, 697, 158 Ind. 62 (quot Has- 
kell & Barker Car Co. v. Kay, 119 N. 
E. 811, 814, 69 Ind.App. 545); Cleve- 
dand,,C.,uC. -& St.) ua; RR: OR: Cos ‘v. Mil- 
ler, 49 N.E. 445, 449, 149 Ind. 490 
(quot Memphis St. Ry. Co. v. Roe, 102 
S.W. 3438, 346, 118 Tenn. 601; Rideout 
v. Winnebago Traction Co., 101 N.W. 
672, 675, 123 Wis. 297, 69 L.R.A. 601); 
Patisbure DiC. UC Sty Wh. 7 Conv. 
Ferrell, 78 N.E. 988, 993, 39 Ind.App. 
515; Dull v. Cleveland, C., C. & St. L. 
R. Co., 52 N.E. 1013, 1014, 21 Ind.App. 
bias Clevelandii©.,C: 1é (Sts. sory. 
Co. v. Starks, (Ind.App.) 102 N.E. 
279, 281; Huff v. Chicago, I. & L. R. 
Co., 56 N.E. 932, 934, 24 Ind.App. 492, 
79 Am.S.R. 274. To like effect South- 
ern R. Co. v. McNeeley, 88 N.E. 710, 
714, 715, 44 Ind.App. 126. 

“Design” 18 C.J. p 970. 

43. Lufty v. Lockhart, 295 P. 975, 
978, 37 Ariz. 488; Albers v. Shell Co. 
of California, 286 P. 752, 104 Cal.App. 
733, 750 [quot C. J.]; Sharkey v. Skil- 


M. & O. R. Co. 
90 C.C.A. 


LOM wen A, 9505. 83: -Conn..95038, 507; 
Moore v. East St. Louis & S. Ry. Co., 
(Mo.App.) 54 S.W.(2d) 767, 771. See 


also Negligence § 44. 


[a] “The very gist of willfulness 
~ ismther intent’ to, eunjure:’” 
Moore v. East St. Louis & S. Ry. Co., 

(Mo.App.) 54 S.W.(2d) 767, 771. 


[b] Intent essential.—(1) ‘There 
can be no willfulness with- 
out intent. ” Cleveland, CriCoss Sta: 
Ry. Co. v. Starks, (ina. App.) 102 N. 
EH. 279, 281; Barrett v. Cleveland, C., 
CG. & St. L. Ry. Co., 96 N.E. 490, 492, 
48 Ind.App. 668. (2) “To constitute 
willfulness, there must be . 
intent.’”’ Birmingham Ry., L. & P. “Co. 
v. Taylor, 60 So. 979, 6 ‘Ala. Apo. 661, 
664. 


44 Carter v. Louisville, N. A. & C. 
R: Co., 98 Ind. -552, pee 49 Am.R. 
780 [quot Chicago, St. & P. R. Co. 
v. Nash, 27 N.E. 564, 585, 1 Ind.App. 
298]. 

25 eittsbUure tien Or) (©... 6c. SGn lu. EY. 
Co. v. Ferréll, 78 N.E. 988, 989, 39 Ind. 
App. 515. See Southern R. Co. v. Mc- 
Neeley, 88 N.E. 710, 714, 715, 44 Ind. 
App. 126. 


46. Lakeshore & M. S. R. Co. v. 


Bodemer, 29 N.E. 
32 Am.S.R. 218; : 
Sty lB. Co. N., Ricker} 116CHEApp, 
428, 432; Moore v. Hast St. Louis & 
S. Ry. Co., (Mo.App.) 54 S.W.(2d) 767, 
771. See also Negligence § 43. 


“Disregard” 18 C.J. p 1283. 


47. In re Cunningham, 253 F. 663, 
665 [quot Cyc]. 


[a] Coustructive willfulness.—(1) 
“An entire absence of care for the 
life, person or property of others 
which exhibits indifference to the con- 
sequences, makes a case of construc- 
tive or legal willfulness.’’ Albers v. 
Shell Co. of California, 286 P. 752, 
104 Cal.App. 733, 744. (2) An inten- 
tional disregard of a known duty, nec- 
essary to the safety of the person or 
property of another, and an entire 
absence of care, . ~ Such as) ex- 
hibits a conscious indifference to con- 
sequences, make a case of construc- 
tive or legal ‘willfulness,’ such as 
charges - [one] with the con- 
sequences of a willful injury. Wall- 
dren Express & Van Co. v. Krug, 126 
N.E. 97, 98, 291 Ill. 472, 


48. Chicago, St. P., M. & O. R. Co. 
Vv. U.S. 1162 H.7835; 90 C:CA-21T. 


49. Tinsley v. Western Union Tel. 
Co., 51 S.E. 913, 72 S.C. 350, 355. See 
Cook v. Big Muddy-Carterville Min- 
ing Co., 94 N.E. 90, 249 Ill. 41, 51. 


50. Moore v. East St. Louis & S. 
Ry. Co., (Mo.App.) 54 S.W.(2d) ae 
771. See In re Cunningham, 253 
663, 665 [quot Cyc] (omitting “ 
tendant”). 


51. State v. Willing, 105 N.W. 
355, 129 Iowa 72, 73 (characterizing 


692, 695, 139 Ill. 596, 
Cleveland, C., C. & 


ae 


this as “the accepted definition” of 
the word). 
52. Geddings v. Atlantic Coast 


roe Hi Coy aibioda 28458 Ole. Cont tt, 


53. Evans v. Illinois Cent. R. Co., 
233 S.W. 397, 289 Mo. 4938, 508. 


“Intentional” 33 C.J. p 170. 


54 Duncan v. St. Louis & S. F. 
R. Co., 44 So. 418, 152 Ala. 118, 122; 
People v. Armentrout, (Cal.App.) 1 
P.(2d) 556, 562 [quot People v. Swig- 
gy, 232 P. 174, 69 Cal.App. 574, 581). 
See Pittsburgh, (OAs (Opetcc juan Of R. Co. 
v. Ferrell, 78 N.E. 988, 989, 39 Ind. 


App. 515. 
[a] Knowledge as well as purpose 
and intention.—‘“Willfulness implies 


not only purpose and intention but 
knowledge as well.’’ Cleveland, C., C. 
& St. L. Ry. Co. v. Starks, (Ind.App.) 
102 N.E. 279, 281. 

‘Knowledge” 35 C.J. p 919. 

55. Barrett v. Cleveland, C., C. & 
St. L. Ry. Co., 96 N.E. 490, 492, 48 Ind. 
App. 668. See People v. Cox, 18 P. 
832, 334, 76 Cal. 281, 286; State v. 
Shuff, 72 P. 664, 668, 9 Idaho 115, 126 


(ast two cases saying “By willful- 
ness is meant that it was of pur- 
pose’). 


{a] Purpose essential—(1) ‘To 
constitute willfulness, there must be 
- purpose. Birmingham Ry., 

Ta & P. Co. v. Taylor, 60 So. 979, 6 Ala. 
App. 661, 664. (2) ‘“‘Willfulness can- 
not exist without purpose.” Parker 
v. Pennsylvania Co., 34 N.E. 504, 506, 
134 Ind. 673 [quot Ft. Wayne & Wa- 
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es;°° intentional doing of a wrongful act,°! or of 
some act, or the failure to do some act, according to 
one’s own will, regardless of the right of others;°? 
intentional wrongdoing ;°* 
pose,°® to do wrong,°® and inflict injury;°7 malice;°* 
obstinacy; perverseness;°? recklessness;®° set pur- 
stubbornness;°* voluntariness;®? wanton- 


knowledge,’ and pur- 


bash Valley Traction Co. v. Justus, 
115 N.E. 585, 186 Ind. 464, 470; Brooks 
Vaveittsbureh, CipiC. SiS) bak eos 
62 N.E. 694, 697, 158 Ind. 62 (quot 
Haskell & Barker Car Co. v. Kay, 119 
N.E. 811, 814, 69 Ind.App. 545); Cleve- 
land, C., C. & St. L. R. R. Co. -v. Mil- 
ler, 49 N.B. 445, 449, 149 Ind. 490, 501 
(quot Memphis St. Ry. Co. v. Roe, 102 
S.W. 343, 346, 118 Tenn. 601; Rideout 
v. Winnebago Traction Co., 101 N.W. 
672, 675, 123 Wis. 297, 69 L.R.A. 601); 
Pittsburgh) C.5 iGs. 6 Sta) tug ba Connie 
Ferrell, 78 N.E. 988, 993, 39 Ind.App. 
515; Dull v. Cleveland, C.; C. & St. L. 
R. Co., 52 N.E. 10138, 1014, "21 Ind. App. 
SILI): Cleveland,» C., "ei & St. Louis 
Ry. Co. v. Starks, (ind. App.) 102 N.E. 
279) 28i- Mutt *v., Chicaroy i eiiiasne 
Co., 56 N.E. 932, 934, 24 Ind.App. 492, 
79 Am.S.R. 274. To, like effect South- 
ern R. Co. v. McNeeley, 88 N.E. 710, 
714, 715, 44 Ind.App. 126. (3) ‘“Will- 
fulness signifying the pres- 
ence of . - purpose.” 7 A.&E. 
Ene.L. 443 [quot Morrison v. Lee, 113 
N.iW..- 1025, 1029, 16 IN. D. 377%, 13) duake 
A.N.S. 650]; In re Cunningham, 253 
F. 663, 665. (4) “Willfulness implies 

purpose to do a thing.’”’ Luf- 


ty v. Lockhart, 295 P. 975, 978, 37 
Ariz. 488. 

“Purpose” 51 C.J. p 102. 

56 Birmingham Ry., L. & P. Co. 


MN ANAS 60 So. 979, 6 Ala.App. 661, 

[a] Where it is element of crime. 
—‘“‘Where ‘willful’-ness is made a 
vital ingredient of a crime, it implies 
‘knowledge and purpose to do 
wrong.’ ”’ People v. Armentrout, 
(Cal el *Pi(20) B56, 562 [quot People 
Mei cee 232 P. 174, 69 Cal.App. 574, 


“Wrong” [40 Cyc 2873]. 


57. Birmingham Ry., L. & P. Co. 
ee eon 60 So. 979, 6 Ala.App. 661, 


“Injury” 32 C.J. p 514. 


58. McNamara v. St. Louis Trans- 
it Co., 81 S.W. 880, 182 Mo. 676, 681, 
66 L.R.A. 486; Goetz v. Ambs, 27 
Mo. 28, 33 (ast two cases quot Peak 
Vv. Taubman, 158 S.W. 656, 666, 667, 
251 Mo. 429). 


[a] “Malice” equivalent.—‘“On one 
occasion, it was Said with pregnant 
brevity by an Wnglish judge, that 
malice is willfulness.” U.S. v. Tay- 
lor, 28 F.Cas.No. 16,442, 2 Sumn. 584, 
586. But see cases infra note 76. 


“Malice” 38 C.J. p 344. 


59. Webster D:. [quot Dull v. 
Cleveland, C., Co &ySt. TeeR Con 62 
N.E. 10138, 1014, 21 Ind.App. 571]. 


60. Hull v. Seaboard Air Line Ry., 
57 S.E. 28, 76 S.C. 278, 281, 10 LR .A. 
N.S. 1213; Pickett v. Southern R. Co., 
Carolina Division, 48 S.E. 466, 69 
S.C. 445, 452; Proctor v. Southern R. 
Conese SMe She GisS: GC. aL Opens 

“Recklessness” 53 C.J. p 552. 


61. Payne v. Vance, 133 N.E. 85, 
87, 108 Ohio St. 59. 


62. Webster D. [quot Dull v. 
Cleveland, C., C. & St. L. R. Co., 52 
N.E. 1013, 1014, 21 Ind.App. 571]. 


63. Webster D. [quot Dull 
Cleveland, “C., "C & Stevie Con 
N.E. 1013, 1014, 21 Ind.App. 571]. 


V- 
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ness;°* willingness to inflict injury ;*5 
In its applieation to negligence the term is 
elsewhere defined and discussed ;°% 
it is an appropriate word to use in describing an act 
purposely done;®* or one which proceeds from the 
will so as to make the act a purpose act,°® a wrong- 
ful act, done intentionally, without just cause.*° 


A distinction has been noted be- 
tween willfulness referring to a breach of duty and 
that referring to the damage or injury caused ;7? 
and the word itself has been distinguished from: 
“failure 


ing.®® 


Distinctions. 


“Accident,” 
serve,’7* “inadvertence,”*® 


“earelessness,””?* 


64. Walldren Express & Van Co. 
v. Krug, 126 N.E. 97, 99, 291 Ill. 472; 
Hull v. Seaboard Air Line Ry., 
S.\E. 28, 76 S.C. 278, 281, 10 L.R.A.N.S. 
T2137 

[a] “Wantonness” compared. 
Birmingham Ry., L. & P. Co. v. Mc- 
Leod, 64 So. 198, 9 Ala.App. 637, 640. 
See also infra text and note 84. 


“Wantonness” 67 C.J. p 325. 


65. Walldren Express & Van Co. 
v. Krug, 126 N.E. 97, 98, 291 Ill. 472; 
Lake Shore & M. S. R. Co. v. Bodemer, 
29 N.E. 692, 695, 139 Ill. 596, 32 Am. 
Sikscie.. Cleveland, C:. C. & St. “EL: 
R. Co. v. Ricker, 116-Ill.App. 428, 432; 
Pennsylvania Co. v. Sinclair, 62 Ind. 


301, 306; Moore v. Bast St. Louis & 
S. Ry. Co., (Mo.App.) 54 S.W.(2d) 767, 
771. See also Negligence § 44. 


“Willingness” post. 

66. People v. Baylinson, 206 N.Y.S. 
804, 211 App.Div. 40, 44. 

67. See Negligence §§ 37-49. 


68. Cramer v. Springfield Traction 
Co., 87 S.W. 24, 112 Mo.App. 350, 359. 


“Purposely” 51 C.J. p 104. 


69. Talbert v. Charleston & W. C. 
PICO. ool SE. Less CO S.C. 2365 340. 
70. U. S. v. Taylor, 28 F.Cas.No. 


16,442, 2 Sumn. 584, 586 [quot Mc- 
Namara v. St. Louis Transit Co., 81 
S.W. 880, 182 Mo. 676, 681, 66 L.R.A. 
486; Goetz v. Ambs, 27 Mo. 28, 33 
(last two cases quot Peak v. Taubman, 
158 S.W. 656, 666, 251 Mo. 429 [quot 
Dickensheet v. Chouteau Mining Co., 
202 S.W. 624, 627, 200 Mo.App. 150])]. 


* Ballew v. Asheville & E. T. R. 


71. 
Co., 120 S.E. 334, 186 N.C. 704, 706. 
[a] Gist of distinction—In dis- 


cussing the question whether or not 
certain acts causing injury permitted 
recovery of punitive damages the 
court said: “Distinction was noted be- 
tween tthe willfulness, which is re- 
ferred to a breach of duty, and the 
willfulness which is referred to the 
injury caused or damage done. In 
the former there is willful negligence; 
in the latter there is intentional in- 
jury.” Ballew v. Asheville & E. T. R. 
Co., 120 S.E. 334, 186 N.C. 704, 706. 

72. Barr v. Chicago, St. L. & P. 
R. Co., 87 N.E. 814, 815, 10 Ind.App. 
433. 

“Accident” 1 C.J. p 390. 

73. Dierickx v. Davis, 137 N.E. 685, 
689, 80 Ind.App. 71. 

74. Huff v. Chicago, I. & L. R. Co., 
56 N.E. 932, 934, 24 Ind.App. 492, 79 
Am.S.R. 274. See also Negligence § 
48. 

75. Barr v. Chicago, St. L. & P. R. 
Co., 37 N.E. 814, 815, 10 ro 433; 
Talbert v. Charleston & W. C. COs 
55 S.E. 138, 75 S.C. 186, 140. 

“Inadvertence” 31 C.J. p 370. 


“malice,”?® 
ness,”"7 “mere acts of nonfeasance,’*® “mistake, 


WILLFULNESS—-WILLING 


wrong do- , “negligence,’’®® 


negs.7754 
Phrases: 


and, ordinarily, 


and malice,”§* 


“willfulness or 


WILLIAM.®? 
WILLING. °? 


to ob- 


“malicious- 
N79 


tified.”4 
Phrases: 


76. State v. Willing, 105 N.W. 355, 
129 Iowa 72, 73; State v. Alexander, 
48 S.C.L. 247, 253. 


77. Anderson v. How, 22 N.E. 697, 
116 N.Y. 336, 342. 


78. Stauffer v. Scnleeels 
44, 46, 74 Ind.App. 431 


[a] Aggressive wrong. essential.— 
“Acts which constitute willfulness 
must not be mere acts of nonfeasance, 
but must be acts of aggressive 
wrong.” Stauffer v. Schlegel, 129 N.E. 
44, 46, 74 Ind.App. 431. 


“Nonfeasance”’ 46 C.J. p 490. 


79. Barr yv..-Chicago, St. lL. & P.CR: 
Co., 37 N.E. 814, 815, 10 Ind. App. 433. 


“Mistake” 40 C.J. p 1226. 


80. See supra text and note 34. 
See also Negligence § 37. 


81. Johnson v. State, 9 So. 539, 92 
Ala. 82, 84 [cit Harrison v. State, 37 
Ala. 154, 156]. 


82. State v. Meek, 127 N.W. 1023, 
148 Towa 671, 674, 31 L.R.A.N.S. 566, 
Ann.Cas.1912C 1075. 


83. Sumner v. Edmunds, (Cal. 
App.) 21 P.(2d) 159, 162 [quot C.J.]. 
See also Negligence § 48. 

84. See Negligence § 39. 


85. Anniston Electric & Gas Co. v. 
Rosen, 48 So. 798, 159 Ala. 195, 206, 
USS AIS eee Oo Tinsley v. Western 
Unien Tel. Co., 51 S.E. 913, 72 S.C. 350, 

[a] ‘Mere negligence” 
guished.—Tinsley v. 
Tel. Ce.,) 51S. E913, 


129 N.E. 


distin. 
Western Union 
72 S.C. 350, 355. 


86. Hull v. Seaboard Air Line Ry., 
57 1S.B 28, 76) S.C. 278;, 281,10 sh R. 
A.N.S. 1213. 


87. Sharkey v. Skilton, 77 A. 950, 
83 Conn. 5038, 507. 


88. Moore y. Bast St. Louis & S8. 
Ry. Co., (Mo.App.) 54 S.W.(2d) 767, 
(er(ake See Negligence §§ 39-46 


89. Huff v. Chicago, I. & L. R. Co., 
56 N.E. 932, 934, 24 Ind.App. 492, 79 
Am.S.R. 274; Moore v. East St. Louis 
& S. Ry. Co., (Mo.App.) 54 S.W.(2d) 
767, 771; Hull v. Seaboard Air Line 
RYos, OU SE Oy 1 6 SeCrka Vopeolsn LO 
TARACINGS. Lats: 


[a] Malice and misconduct essen- 
tial.—‘“‘One cannot be said to be guil- 
ty of willfulness or wantonness, un- 
less he has been guilty of misconduct 
and malice, or of some act from which 
misconduct and malice ought to be in- 
ferred.” Hull v. Seaboard Air Line 
Ry, 90 S.-H. 28, 06 S:Ca 2785 28i50a1.0 
L.R.A.N.S. 1213. 


[b] Actmal ill will not required to 
constitute.——Moore v. Hast St. Louis 
& S. Ry. Co., (Mo.App.) 54 S.W.(2d) 


A Cure 
[c] “Gross negligence’ distin- 


guished.—‘“It takes more than .. . 


“reeklessness,’’81 
“violation of statute or ordinanee,”®* and “wanton- 


“Wantonness or willfulness, 
tonness, willfulness and recklessness,”*® “willfulness 


disposed in mind; 


“ynlawfulness,’’§? 


985 bbwan. 


wantonness,”®$ 


“willfulness, 


and 
Ze ee sang 


“willfulness 
wantonness, 


wantonness, or recklessness.”?? 


Desirous; inclined or favorably 
ready 3°? not equivalent to “jus- 


“Competent and willing to take admin- 


gross negligence, to make out a case 
of willfulness or wantonness.” Hull 
v. Seaboard Air Line Ry., 57 S.E. 
28516 9-0, 2784 287,610 TE RUACN.S os tiesoe 
See also Negligence § 36. 

[d] “Negligence” distinguished.— 
“Tt takes more than negligence 5 
to make out a case of willfulness or 
wantonness.’ Hull v. Seaboard Air 
Line Ry., 57 S.B. 28, 76 S.C. 278, 281, 
10 L.R.A.N.S. 1213. See also Negli- 
gence §§ 37, 38. - 


90. Jensen v. Denver & R. G. R. 
Co., 188 P. 1185, 1188, 44 Utah 100. 


[a] What constitutes.—‘To con- 
stitute willfulness, wantonness, or 
recklessness . . there must be 
conduct manifesting a reckless dis- 
regard of consequences under circum- 
stances indicating that the acts done 
or omitted will naturally or probably 
result in injury.” Jensen vy. Denver 
& R. G. R. Co., 1388 P. £185, 1188, 44 
Utah 100 [quot Cyc]. 


91. See Names §§ 10 note 93 [a] 
(19) (‘“Wm” as judicially known ab- 
breviation), 11 note 97 [a] (6), (25) 
[holding “Bill” and ‘Willie’ to be 
same as “William’] 19 note 14 [w] 
(18), (19) [held idem sonans with 
certain other names]. 


92. See also Willful ante; Willing- 
ly post; Willingness post. 


93. Webster New Int. D. See cas- 
es infra notes 94-98. 


“FPavorably” 25 C.J. p 677. 
“Ready” 52 C.J. p 1153. 
94. Ambergris Min. Co. v. Day, 85 


P. 109, 113, 12 Idaho 108; Burke v. 
McDonald, 29 P. 98, 3 Idaho 296, 305. 


{a] “Justified” not interchange- 
able.—In holding that an instruction 
“under the requirements of the law, 
a valid location of a mining claim 
may be made whenever the prospector 
has discovered such indications of 
mineral that he is willing to spend his 
time and money in folowing with the 
expectation of finding ore’ was im- 
properly modified by substituting the 


word “justified” for the word “will- 
ing,” the court said: “The word ‘jus- 
tified’ radically changes the whole 


meaning of the instruction. The 
question whether the miner is willing 
to spend his time and money is an 
entirely different one from the ques- 
tion whether he is justified in doing 
it. The former is a question to be 
answered by the miner himself, with 
or without advice, as he may choose. 
The latter word would present a ques- 
tion for experts and for the jury to 
determine.” Burke v. McDonald, 29 
P. 98, 3 Idaho 296, 305 [quot ‘Am- 
bergris Min. Co. v. Day, Sb) Pil0o tse 
12 Idaho 108]. See also Mines and 
Minerals § 177. 


“Justify” 35 C.J. p 896. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


istration,”®® “ready, willing, and able,”’®* “willing to 
spend his time and money,’®? and “willing to take 


administration.’’9& 


WILLINGLY.®® 
relates to the will; 


It has been said that the word 
but that it is a weaker word 


WILLING—WILLINGNESS 


Phrases: 


been distinguished from: “Negligently,”?** 
ly,”14 and “wittingly.”1> 

“Entered into the difficulty willing- 
ly,”?°% “fight willingly,”!7 “fought willingly,”!* “free- 
ly and willingly,’’® “if he enters the fight willing- 
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“willful- 


than “willfully;”? and that it means: Agressive- iy “knowingly and willingly,”?* “willfully and 
ly;* freely;* in the manner of being ready to do willingly, ce willingly acknowledged the deed, ss 
an act;> of free choice; readily;? voluntarily;* | “Wilingly and on full information, Ane ‘willingly 
’ ! od . 925 666 6 anib 
with a mind inclined or favorably disposed to an | 202¢; > willingly’ executed the same,” ne 
act;® with one’s free choice or consent;!® without | LY made, *7 and “willingly or intentionally. ; 
legal excuse ;!1_ without reluctance.!2 The word has WILLINGNESS.?® <A _ condition or state of 


95. Wis. St. 19381 § 311.02 subs 
(3) [quot In re Reilly’s Estate, 243 N 
W. 506, 507, 208 Wis. 557]. See also 
Executors and Administrators §§ 116- 
141. 

96. See Brokers §§ 87, 88, 124. 

97. Ambergris Min. Co. v. Day, 85 
P, 7109. 1213" 22, Idaho 108; Burke: v: 
McDonald, 29 P. 98, 3 Idaho 296, 305; 
Harrington v. Chambers, 1 P. 362, 375, 
3 Utah 94. See also Mines and Min- 
erals §§ 159, 177. 

98. In re Reilly’s Estate, 243 N.W. 
506, 507, 208 Wis. 557. See also Exec- 
utors and Administrators §§ 116-141. 


[a] Held not “willing to take ad- 
ministration.”—In construing a stat- 
utory provision, governing the ap- 
pointment of administrators, that, if 
there be no ‘next of kin or creditor 
competent and willing to take admin- 
istration the same may be committed 
to such other person as the court may 
think proper,’ contained in Wis. St. 
1931, § 311.02 subs (3), the court said: 
“From the fact that the surviving 
brother or sister has never applied 
for administration and a year and a 
half has elapsed from the time of the 
[intestate’s] death it appears the 
neither of them is ‘willing’ to ee 
administration.’ In re Reilly’s Hs- 
tate, 243 N.W. 506, 507, 208 Wis. 557. 


99. See also Willfully ante; Will- 
ing ante; Willingness post. 

1. Harrington v. State, 54 Miss. 
490, 493. 

“VWFill” ante. 


PONI Cae Ono m kay Oo ee) ee CON Vs 
Nash, 27 N.E. 564, 1 Ind.App. 298. 

“Willfully” ante. 

3. State v. Evans, 138 S.E. 518, 194 
N.C. 124, 124 (in an instruction upon 
entering a fight willingly). 


4. Edwards v. State, 108 So. 639, 
21 Ala.App. 375, 376 [quot Cyc]; Har- 
rington v. State, 54 Miss. 490, 493. 

“Freely” 27 C.J. p 897. 


5. Edwards v. State, 108 So. 639, 21 
Ala.App. 375, 376 [quot Cye]; Chi- 
cago, St. L: Sao i Conny. Nash, 27 
N.E. 564, 1 Ind.App. 298. 

“Ready” 52 C.J. p 1153. 

6. Edwards v. State, 108 So. 639, 
21 Ala.App. 375, 376 [quot Cys Chi- 
cago, St. L. & AER Coury: Nash, 27 
N.E. 564, 1 Ind.App. 298. 

“Choice” 11 C.J. p 758. 

“Free? 27 C.J. p $93. 

7. Edwards v. State, 108 So. 639, 
21 Ala.App. 375, 376 [quot Cyc; Chi- 
cago, St. L. & 'P, R. Co. v. Nash, 27 
N.E. 564, 1 Ind.App. 298. 

“Readily” 52 C.J. p 1152. 

8. Edwards v. State, 108 So. 639, 
21 Ala.App. 375, 376 [quot Cyc: Chi- 
cago, St. L. & sue Comnve Nash, 27 
N.E. 564, 1 Ind.App. 298; Harrington 
v. State, 54 Miss. 490, 493; State v. 
Evans, 138 S.E. 518, 194 N.C. 121, 124 
(in an instruction upon entering a 
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fight willingly). 

“Yoluntarily” 67 C.J. p 272. 

957 Chicago ys tilt hb pe COs aN» 
Nash, 27 N.E. 564, 1 Ind.App. 298. 

[a] Similarly expressed.—‘‘As if a 
man inclines or is favorably disposed 
to do an act.” Edwards v. State, 108 
So. 639, 21 Ala.App. 375, 376 [quot 
Cyc]. 

10. Edwards v. State, 108 So. 639, 
21 Ala.App. 375, 376 [quot Cyc]; Chi- 
CagG, Stadia 6s. Pa Re COmvenNashss2i7 
N.E. 564, 1 Ind.App. 298. 


“Consent” 12 C.J. p 515. 


11. State v. Evans, 138 S.E. 518, 
194 N.C. 121, 124 (in an instruction 
upon entering a fight willingly). 


“Excuse” 23 C.J. p 277. 


“Gegal” 36 C.J. p 976. 

12. Edwards v. State, 108 So. 639, 
21 Ala.App. 375, 376 [quot Cyc]; Chi- 
cago, St. SPARS Coe ve Nash, 27 
N.E. 564, 1 Ind.App. 298. 

13. Dean v. St. Louis Woodenware 
Works, 80 S.W. 292, 296, 106 Mo.App. 
167. 


“Negligently” 45 C.J. p 1373. 


148 (Chicaeo pst ln 6 bee Conv. 
Nash, 27 N.H. 564, 1 Ind.App. 298. 


15. Harrington v. State, 54 Miss. 
490, 3. 
16. Edwards v. State, 108 So. 639, } 


21 Ala.App. 375, 376; Orr v. State, 102 
So. 58, 20 Ala.App. 188, 190. 


[a] As affecting plea of self-de- 
fense.—A charge “‘If they also be- 
lieve from the evidenee beyond a 
reasonable doubt that the defendant 
entered into the difficulty willingly, 
and was not without fault in bring- 
ing on the difficulty, then his plea of 
self-defense must fail’. fis] 
so clearly the law as not to need dis- 
cussion. ~Orr iv. State, 102) So: 58; 
26 Ala.App. 188, 190, 191 [quot Ed- 
wards v. State, 108 So. 639, 21 Ala. 
App. 375, 376 (in discussing ‘fought 
willingly” and “entered into the diffi- 
culty willingly’) ]. 


17. Harbour v. State, 37 So. 330, 
140 Ala. 108, 105, 107; State v. Evans, 
138 Seo. 53, 194 IN Coot. 123; 


[a] In relation to self-defense.— 
In holding erroneous an instruction, 
that, “when the law says one must 
not fight willingly, it does not mean 
that he shall not fight willingly or 
intentionally for his own protection, 
but that he shall not fight willingly or 
intentionally to gratify his own de- 
Sire “tol feht, ithe wcourt ‘said Sit 
means that he must not fight at all, 

. . unless he is free from fault in 
bringing on the difficulty, and has no 
reasonable “sy open for. retreat, 

and the assault upon him is 
of such a charaeter as to endanger 
his life, or such as to impress a rea- 
sonable man that, to save his own life 
or himself from great bodily harm, 
it is necessary to strike.” Harbour 


v. State, 37 So. 330, 332, 140 Ala. 103, 


105, 107% 

18. Edwards v. State, 108 So. 639, 
21 Ala.App. 375, 376; State v. Evans, 
138 S.H. 518, 194 N.C. 121, 123. 


[a] As defeating self-defense plea. 
—Charge that defendant, prosecuted 
for assault with intent to murder, 
could not be acquitted on ground of 
self-defense if he fought willingly, 
held proper. Edwards vy. State, 108 
So. 639, 640, 21 Ala.App. 375, 376. 


19. Belcher v. Weaver, 46 Tex. 293, 
297, 26 Am.R. 267. See also Acknowl- 
edgments §§ 215-217. 


28. State v. Evans, 
194° N.Giei2t, 124. 


[a] Effect upon self-defense.—In 
holding not erroneous an instruction 
that one cannot invoke doctrine of 
self-defense, “if he enters a fight will- 
ingly,’ without stating that he must 
at the same time fight wrongfully, the 
court said: “Construing the entire 
charge, we think it sufficiently ap- 
pears that the expression ‘if he en- 
ters the fight willingly’ was used in 
the sense of entering into the difficul- 
ty voluntarily, aggressively, and with- 
out legal excuse, and must have been 
so understood by the jury.” State v. 
evens, 138 S.H. 518, 519, 194 N.C. 121, 
124. 

21. Newport News & M. Val. Co. v. 
U_S., 61 F. 488, 490, 9 C.C.A. 579. 


22. -Chicago, St. li. & BP. Rs Cory: 
Nash, 27 N.E. 564, 1 Ind.App. 298. 


{aj As meaning “intentionally.”— 
“To say that an act has been done 
‘willfully and willingly’ is to indi- 
cate that it has been done intention- 
ally.’ _Chicazo, St. ly & RP Re Go. ve 
Nash, 27 N.E. 564, 1 Ind.App. 298. 


[b] “Inconsistent with the idea of: 
accident, mistake inadvertence, negli- 
gence.” Chicago, St. L. & P. R. Go. 
v. Nash, 27 N.E. 564, 1 Ind.App. 298. 


23. Pickens v. Knisely, 11 S.E. 932, 
29 W.Va. 1, 7, 6 Am.S.R. 622. See also 
Acknowledgments §§ 215-217. 


24. Dean v. St. Louis Woodenware 


138 S.E. 518, 


Lyverke: 80 S.W. 292, 296, 106 Mo.App. 


{a] “Negligently” distinguished.— 
ar is palpable that an act done will- 
ingly and on full information is not 
done negligently and this distinction 
is recognized throughout the law of 
torts.” Dean v. St. Louis Woodenware 
Fores, 80 S.W. 292, 296, 106 Mo.App. 

6 


Reon Ce es v. State, 54 Miss. 

26. Pickens v. Knisely, oe S.E. 932, 
29 W.Va. 1, 7, 6 Am.S.R. 62 

27. Pickens v. Knisely, ist ‘SE. 932, 
29 W.Va. 1, 7, 6 Am/S.R. 622. 

28. Harbour v. State, 37 So. 330, 
332, 140 Ala. 103, 105 

29. See also Consent L22CaIeapr oto: 
Resistance 54 C.J. p 720; Willfulness 


ante; Willing ante; Willingly ante. 
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mind,*° or a mere mental state,?1 which, it has been 


WILLINGNESS 


is evidenced by 


said, is not synonymous with “consent,”?2 but rather 


30. State v. Schwab, 143 N.B. 29, 
109 Ohio St. 532, 541. 


“State of mind” see State § 1 text 
and notes 2, 3. 


31. Ambergris Min. Co. v. Day, 85 
P. 109, 113, 12 Idaho 108. 


{a] Incapable of satisfactory 
preof.—in considering “willingness” 
to spend time and money as a test of 
the validity of the location of a min- 
ing claim, it was said: “Willingness, 
unless evidenced by actual exploita- 
tion would be a mere mental state 


which could not be satisfactorily 
proved.” 1 Lindley Mines (24 Ed.) § 


336 [quot Ambergris Min. Co. y. Day, 
55 P. 109, 113, 12 Idaho 108]. See also 
Mines and Minerals § 177. 

“Mental” 40 C.J. p 633. 

32. State v. Schwab, 143 N.E. 29, 
109 Ohio St. 532, 541. 

[a] “Consent” not synonymous.— 
“No lexicographer recognizes consent 
as a synonym of ‘willingness,’ and 
it is apparent that they are not 
Synonymous. It is equally apparent, 
on the other hand, that the true re- 
lation between the words is that ‘will- 
ingness’ is a condition or state of 
mind and consent one of the evidences 


consent.?3 


of that condition. Likewise resist- 
ance is not a synonym of unwilling- 
ness, though it is an evidence there- 
of.” State v. Schwab, 143 N.E. 29, 31, 
109 Ohio St. 532, 541. 

“Consent” 12 C.J. p 515. 

33. State v. Schwab, 143 N.E. 29, 
109 Ohio St. 532, 541. 

[a] “Consent” best evidence of 
“willineness.”—‘‘There can be no bet- 
ter evidence of ‘willingness’ than con- 
sent, and there can be no better evi- 
dence of unwillingness than resist- 
ance.” State v. Schwab, 143 N.E. 29, 
109 Ohio St, 532, 541. 


—_———— 


For later cases, developments and changes in the law see Annotations, 


same title and section number. 
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WILLS 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 409] 


ANALYSIS 
I. DEFINITIONS [sub-analysis p 381] 


Il. HISTORY [sub-analysis p 381] 
Ill. RIGHT AND CAPACITY TO MAKE A WILL [sub-analysis p 381] 


IV. WHAT MAY PASS BY WILL [sub-analysis p 384] 


V. WHO MAY TAKE UNDER A WILL, AND RESTRICTIONS ON TESTAMENTARY DISPOSI- 
TION [sub-analysis p 384] / 
VI. CONTRACTS FOR TESTAMENTARY OR SIMILAR DISPOSITION OF PROPERTY [sub-an- 
alysis p 386] 
VII. NATURE, REQUISITES, AND VALIDITY [sub-analysis p 387] 
VIII. REVOCATION [sub-analysis p 393] 
IX. REVIVAL AND REPUBLICATION [sub-analysis p 395] 
X. WILLS AFTER EXECUTION AND BEFORE PROBATE ([sub-analysis p 396] 
XI. PROBATE, ESTABLISHMENT, AND ANNULMENT [sub-analysis p 396] 
XII. CONSTRUCTION [see 69 C. J.] 
XIII. RIGHTS AND LIABILITIES OF DEVISEES AND LEGATEES [see 69 C. J.] 


XIV. JOINT AND MUTUAL WILLS [see 69 C. J.] 


SUB-ANALYSIS 


I. DEFINITIONS [§§ 1-4] p 410 
A. Will [§ 1] p 410 
B. Codicil [§ 2] p 412 
C. Testament [§ 3] p 413 
D. Testator; Testatrix [§ 4] p 413 


II. HISTORY [§ 5] p 413 


III. RIGHT AND CAPACITY TO MAKE A WILL [§§ 6-100] p 414 
A. Existence of Right in General [§§ 6-9] p 414 
1. In England [§ 6] p 414 
2. In United States [§ 7] p 414 
3. What Law Governs [§ 8] p 416 
4. Time at Which Capacity Must Exist [§ 9] p 416 
B. Legal Disabilities [§§ 10-22] p 417 
1. Aliens [§ 10] p 417 
2. Indians [§ 11] p 417 
3. Infants [§ 12] p 419 


For later cases, developments and changes in the law see Annotations, same title and section numner. 
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4. Married Women [§§ 13-19] p 419 


h>Oon0enao ne 


g. 


- WILLS 


. In General [§ 13] p 419 

. Infancy [§ 14] p 421 

. In Hxecution of Power [§ 15] p 421 

. In Representative Capacity [§ 16] p 422 

. Separate Estate [§ 17] p 422 

. Requisites and Sufficiency of Husband’s Consent [§ 18] p 423 
Removal of Disability [§ 19] p 423 


5. Sovereign [§ 20] p 423 
6. Spendthrift [§ 21] p 424 
7. Suicide [§ 22] p 424 
C. Mental and Physical Disabilities [§§ 23-42] p 424 
1. Requisites of Testamentary Capacity Generally [§§ 23-27] p 424 


10 
11 


13. 


CONAAL 


a 


b. 


. General Rules [§ 23] p 424 
Standards or Tests of Capacity [$§ 24-27] p 429 
(1) In General [§ 24] p 429 
(2) Size of Estate or Complexity of Will [§ 25] p 430 
(3) Capacity To Contract, Transact Business, Etc. [§ 26] p 430 
(4) Statutory Requirements [§ 27] p 432 


. Illiteracy [§ 28] p 432 
. Insanity [§§ 29-32')] p 432 


a 
b 
¢e 
d 


. Imb 


. Hee 
. Pre 


Use 
. Use 
. Old 


. In General [§ 29] p 432 

. Insane Delusions [§ 30] p 483 

. Lucid Intervals [§ 31] p 437 

. Adjudication as to Insanity or Incompetency; Guardianship or Commitment [§ 32] p 
437 

ecility [§ 33] p 487 

entricity; Personal Habits and Conduct [§ 34] p 437 

judices and Beliefs [§ 35] p 438 


. Moral Delinquency [§ 36] p 439 


of Intoxicants [§ 37] p 439 
of Drugs [§ 38] p 440 
Age [§ 39] p 440 


. Impairment of Memory; Absent-Mindedness [§ 40] p 442 
12. Sickness, Disease, and Physical Infirmity [§ 41] p 443 


Dea 


fness, Dumbness, and Blindness [§ 42] p 444 


D. Evidence [§§ 43-100] p 444 
1. Presumptions and Burden of Proof [§§ 43-59] p 444 
a. In General (§§ 43-47] p 444 


ono ne 


PR oO 


(1) Presumptions [§ 43] p 444 

(2) Burden of Proof [§§ 44-45] p 446 
(a) In General; On Probate of Will [§ 44] p 446 
(b) Actions To Set Aside Will or Probate [§ 45] p 448 

(3) Burden of Going Forward; Prima Facie Case; Shifting of Burden [§§ 46-47] p 

449 
(a) On Probate of Will [§ 46] p 449 
(b) Actions To Set Aside Will or Probate [§ 47] p 451 
. Suicide [§ 48] p 451 


. Hereditary Insanity [§ 49] p 452 
. Use of Intoxicants [§ 50] p 452 


. Unjust or Unnatural Disposition [§ 51] p 452 

. Prior or Habitual Insanity and Lucid Intervals [§§ 52-53] p 452 
(1) Presumptions [§ 52] p 453 
(2) Burden [§ 53] p 453 


For later cases, developments and changes in the law see Annotations, Same title and section number. 
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g. Adjudication as to Insanity and Guardianship [§§ 54-55] p 454 
(1) Presumptions [§ 54] p 454 
(2) Burden [§ 55] p 455 
h. Delusions and Monomania [§§ 56-57] p 455 
(1) Preswmptions [§ 56] p 455 
(2) Burden [§ 57] p 455 


i. Physical Condition and Mental Derangement Therefrom; Old Age [§$ 58-59] p 455 


(1) Presumptions [§ 58] p 455 
(2) Burden [§ 59] p 456 
2. Admissibility [§§ 60-78] p 456 
a. In General [§ 60] p 456 
b. Suicide of Testator [§ 61] p 458 
e. Hereditary Insanity [§ 62] p 458 
d. Habits and Reputation; Use of Intoxicants [§ 63] p 458 
e. Unjust or Unnatural Disposition [§§ 64-65] p 458 
(1) In General [§ 64] p 458 
(2) Financial Condition of Heirs and Legatees [§ 65] p 459 
f. Adjudication as to Insanity and Guardianship [§ 66] p 460 
g. Insane Delusions, Monomania, and Peculiar Belief or Opinion [§ 67] p 461 
h. Physical Condition and Mental Derangement Therefrom; Age [§ 68] p 462 
1. Circumstances of Execution [§ 69] p 462 
j. Source of Testator’s Property [§ 70] p 463 
k. Mental Condition Prior and Subsequent to Execution [§ 71] p 463 
1. Transaction of Business [§ 72] p 465 
m. Conduct and Declarations of Testator [§§ 73-78] p 465 
(1) In General [§ 73] p 465 
(2) Conduct of Testator toward Friends and Relatives [§ 74] p 467 


(3) Declarations and Inclinations of Testator Respecting Disposition of Property 


[§ 75] p 468 

(4) Declarations of Testator as to Capacity [§ 76] p 469 

(5) Hxecution of Other Wills [§ 77] p 469 

(6) Moral Delinquency [§ 78] p 470 
3. Weight and Sufficiency [§§ 79-100] p 470 
. In General [§ 79] p 470 
. Suicide by Testator [§ 80] p 473 
. Hereditary Insanity [§ 81] p 474 
. Intoxication, Habitual Drunkenness, and Use of Drugs [§ 82] p 474 
. Mode of Disposition of Property [§§ 83-84] p 474 

(1) in General [§ 83] p 474 
(2) Unjust or Unnatural Will [§ 84] p 475 
. Lucid Intervals [§ 85] p 477 
. Adjudication as to Insanity and Guardianship [§ 86] p 478 
. Insane Delusions and Monomania [§ 87] p 479 
. Peculiar Belief or Opinion and Eccentricity [§ 88] p 481 
. Physical Condition and Mental Derangement Therefrom [§ 89] p 481 
. Old Age and Accompanying Physical and Mental Weakness [§ 90] p 482 
. Circumstances of Execution [§ 91] p 484 
. Mental Condition Prior and Subsequent to Execution of Will [§ 92] p 484 
n. Transaction of Business and Management of Property [§ 93] p 485 
o. Conduct and Declarations of Testator [§§ 94-96] p 486 
(1) In General [§ 94] p 486 
(2) Conduct of Testator toward Friends and Relatives [§ 95] p 487 
(3) Conformity of Will to Expressed Intentions [§ 96] p 487 

p. Understanding as to Property [§ 97] p 488 
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q. Nuncupative Wills [§ 98] p 488 

r. Testimony of Attesting Witnesses [§§ 99-100] p 488 
(1) Necessity of Examining Witnesses [§ 99] p 488 
(2) Weight Accorded Testimony [§ 100] p 489 


IV. WHAT MAY PASS BY WILL [§§ 101-121] p 490 


A. In General [§ 101] p 490 
B. What Law Governs [§ 102] p 492 
C. After-Acquired Property [§§ 103-106] p 492 
1. Personal Property [§ 103] p 492 
2. Real Property [§§ 104-106] p 492 
a. In-General [§§ 104-105] p 492 
(1) In Absence of Statutes Authorizing [§ 104] p 492 
(2) Under Special Statutory Provisions [§ 105] p 493 
b. Property Disposed of and Again Acquired [§ 106] p 494 
. Property Changed in Form [§ 107] p 494 
. Equitable Interest, Trusts, and Powers [§ 108] p 495 
. Interests of Vendor and Purchaser under Contract To Convey [§ 109] p 496 
. Interests under Land Warrants, Certificates for Purchase Money, Etc. [§ 110] p 496 
. Rights of Action [§ 111] p 497 
. Rights of Entry [§ 112] p 497 
. Future or Contingent Estates, Interests, or Possibilities [§§ 113-115] p 497 
1. In General [§ 113] p 497 
2. Contingent Interests [§§ 114-115] p 498 
a. In General [§ 114] p 498 
b. Possibility of Reverter; Right of Entry for Breach of Condition [§ 115] p 499 
. Proceeds of Insurance Policy [§ 116] p 500 
. Property in Which Surviving Husband or Wife Has Interest [§ 117] p 501 
. Commumty Property [§ 118] p 501 
. Property Payable or Transferable to Others at Testator’s Death [§ 119] p 502 
. Copyhold Lands [§ 120] p 503 
. Testator’s Dead Body {§ 121] p 503 


HHdortyay 


WOM aHA 


V. WHO MAY TAKE UNDER A WILL, AND RESTRICTIONS ON.TESTAMENTARY DISPOSI- 


TION [§§ 122-186] p 503 
A. In General [§§ 122-126] p 503 

1. Regulation and Control by State [§ 122] p 503 

2. Objects or Purposes and Beneficiaries [§ 123] p 504 

3. Date of Capacity [§ 124] p 505 

4. Hxistence of Beneficiary [§ 125] p 505 

5. What Law Governs [§ 126] p 506 
B. Husband and Wife [§§ 127-129] p 506 

1. In General [§ 127] p 506 

2. Hapress Restriction on, and Recognition of, Testamentary Power; Consent to Disposition 

[§§ 128-129] p 509 
a. In General [§ 128] p 509 
b. Validity, Sufficiency, Operation, and Effect of Consent of Spouse [§ 129] p 511 

C. Heirs, Next of Kin, or Children [§§ 130-132] p 512 

1. In General [§ 130] p 512 

2. Statutory Provision for Forced Heirship [§ 131] p 513 

3. Capacity in Which Heirs or Next of Kin Take Property Devised or Bequeathed to Them 

[§ 132] p 516 

D. Iilegitimates or Bastards and Their Descendants [§ 133] p 517 
KE. Paramours, Concubines, or Parties to Invalid Marriages [§ 134] p 519 
F. Person of Mixed Blood [§ 135] p 520 
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—G. Pree Negroes [§ 136] p 520 
H. Professional, Religious, or Other Confidential Adviser; Draftsman of Will [§ 137] p 520 
I. Witness [§§ 138-142] p 521 
1. Will [§§ 138-141] p:521 
a. England and Canada [§ 138} p 521 
b. United States [§§ 139-141] p 521 
(1) In General [§ 139] p 521 
(2) Holographic or Nuncupative Will [§ 140] p 523 
(3) Will Proved or Provable Independently of! Witness Benefited [§ 141] p 524 
2. Codicils [§ 142] p 524 
J. Spouse of Subscribing Witness [§§ 143-144] p 525 
1. England and Canada [§ 143] p 525 
2. United States [§ 144] p 525 
K. Slayer of Testator or of Beneficiary of Will and Persons Guilty of Other Misconduct [§ 145] p 
526 
. Governmental Bodies or Body Politic [§ 146] p 527 
. Unincorporated Associations [§ 147] p 527 
. Corporations [§§ 148-154] p 528 
1. In General [§ 148] p 528 
2. Who May Question Validity of Gift [§ 149] p 530 
8. Foreign Corporations [§§ 150-154] p 531 
a. In General [§ 150] p 531 
b. Bequests [§ 151] p 531 
e. Devises [§ 152] p 532 
d. Limitation on Amount [§ 153] p 533 ‘ 
e. Who May Question Validity of Testamentary Gift [§ 154] p 534 
O. Restriction on Testamentary Disposition for Charitable, Benevolent, or Religious Purposes 
[§§ 155-186] p 534 
1. In General [§ 155] p 534 
2. Execution of Will within Specified Time Prior to Death [§§ 156-165] p 535 
a. In General [§ 156] p 535 
b. Nature and Purpose of Statutes and General Rules of Construction [§ 157] p 536 
ce. Subsequent Will or Codicil Executed within Statutory Period [§ 158] p 537 
d. Computation of Time [§ 159] p 538 
e. What Law Governs; Foreign Corporations [§ 160] p 538 
f. Devisees or Legatees within Statute [§ 161] p 539 
g. Type or Form of Gift [§§ 162-163] p 541 
(1) In General [§ 162] p 541 
(2) Gift Subject to Moral Obligation as to Application; Secret Trust and Trust for 
Benefit of Entity Subject to Statute [§ 163] p 544 
h. Who Protected by, and Entitled To Question Validity under, Statute; Waiver [§ 164] 
p 544 
i. Devolution of Property Where Gift Invalid [§ 165] p 545 
3. Restrictions as to Amount of Gift [§§ 166-186] p 546 
a. In General [§ 166] p 546 
b. Nature, Purpose, and General Rules of Construction of Statutes [§ 167] p 547 
e. Survivorship of Particular Relatives or Heirs [§§ 168-169] p 548 
(1) Necessity and Burden of Proof and Presumptions [§ 168] p 548 
(2) Particular Survivors [§ 169] p 548 
d. What Law Governs; Foreign Corporations, Societies, or Associations [§ 170] p 549 
e. Corporations, Societies, Associations, and Institutions within Statute [§§ 171-172] p 550 
(1) In General [§ 171] p 550 
(2) Particular Corporations, Societies, Associations, and Institutions [§ 172] p 551 
f. Type or Form of Gift [§§ 173-175] p 552 
(1) In General [§ 173] p 552 
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(2) Gifts to Individuals or to Corporations Not within Statute and Trusts in General 
[§ 174] p 552 
(3) Gifts for Particular Purposes or Uses or to Particular Persons [§ 175] p 553 
g. Who May Question Gifts; Waiver and Estoppcl [§§ 176-177] p 554 
(1) In General [§ 176] p 554 
(2) What Constitutes Waiver or Estoppel [§ 177] p 556 
h. Amount of Estate and of Gifts Subject to Statute and Disposable Amount [§§ 178-182] 
p 556 
(1) In General [§ 178] p 556 
(2) Determination of Amount of Estate and Disposable Amount [§§ 179-180] p 556 
(a) In General [§ 179] p 556 
(b) Situation of Property [§ 180] p 558 
(3) Amount of Gifts Subject to Statute [§§ 181-182] p 559 
(a) In General [§ 181] p 559 
(b) Postponed Gifts and Gifts of Remainders [§ 182] p 560 
i. Interest, Increase, and Losses [§ 183] p 561 
j. Charges to Share of Estate Not Applicable to Gifts within Statute [§ 184] p 563 
k. Payment of Gifts within Statute, Adjustment among Such Gifts, and Vesting of Title 
[§ 185] p 563 
1. Devolution of Property Not Available for Gifts Subject to Statute [§ 186] p 564 


VI. CONTRACTS FOR TESTAMENTARY OR SIMILAR DISPOSITION OF PROPERTY [§§ 187- 
222] p 565 
A. Existence and Validity [§§ 187-189] p 565 
1. In General [§ 187] p 565 
2. Mutual Assent [§ 188] p 570 
3. Consideration [§ 189] p 571 
B. Construction [§ 190] p 574 
C. What Law Governs [§ 191] p 577 
D. Performance and Breach [§§ 192-195] p 577 
1. By Promisor [$§ 192-193] p 577 
a. What Constitutes [§ 192] p 577 
b. Time for Performance; When Breach Occurs [§ 193] p 579 
2. By Promisee [§§ 194-195] p 580 
a. Necessity [§ 194] p 580 : 
b. Sufficiency [§ 195] p 581 
E. Termination [§§ 196-202] p.581 
1. Abandonment; Mutual Rescission [§ 196] p 581 
2. Rescission by One Party [§§ 197-198] p 582 
a. Right To Rescind [§ 197] p 582 
b. Manner of Exercise of Right [§ 198] p 584 
3. Effect of Forfeiture Clause in Contract [§ 199] p 584 
4. Modification and Merger [§ 200] p 584 
5. Death of Beneficiary during Promisor’s Lifetime [§ 201] p 584 
6. Changes in Promisor’s Matrimonial Status [§ 202] p 585 
F. Ratification and A ffirmance [§ 203] p 585 
G. Subsequently Executed Transfers, Encumbrances, or Wills [§ 204] p 586 
H. Rights of Surviving Spouse [§ 205] p 587 
I, Promisee’s Loss of Rights by Waiver, Estoppel, or Abandonment [§ 206] p 588 
J. Actions [§§ 207-222] p 589 
1. Remedies Available in General [§ 207] p 589 
2. Actions for Goods or Services [§§ 208-215] p 590 
a. Right of Action and Defenses [§ 208] p 590 
b. Procedure [§§ 209-214] p 593 - 
(1) Persons Who May Sue and Be Sued [§ 209] p 593 
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(2) Pleading [§ 210] p 593 
(3) Evidence [§§ 211-214] p 594 
(a) Burden of Proof and Presumptions [§ 211] Dp 594. 
(b) Admissibility [§ 212] p 594 
(ce) Weight and Sufficiency [§ 213] p 594 
(d) Questions for Court and Jury; Instructions [§ 214] p 595 
e. Damages; Amount of Recovery [§ 215] p 595 
3. Actions for Damages for Breach [§§ 216-222] p 596 
. Right of Action [§ 216] p 596 
. Accrual and Limitation of Actions [§ 217] p 596 
. Parties [§ 218] p 597 
. Pleadings [§ 219] p 597 
. Hvidence [§ 220] p 598 
. Trial [§ 221] p-601 
. Damages [§ 222] p 601 
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VI. NATURE, REQUISITES, AND VALIDITY [§§ 223-477] p 602 
A. General Nature and Essentials of Will [§§ 223-250] p 602 
1. Ambulatory and Revocable Character [§ 223] p 602 
2. Time of Taking Effect [§ 224] p 603 
3. Testamentary Intent [§ 225] p 604 
4. Knowledge of Testator of Contents of Will [§§ 226-229] p 606 
a. In General [§ 226] p 606 
b. Sufficiency of Knowledge or Understanding [§ 227] p 606 
ce. Testator Unable To Read Will through Blindness, Illiteracy, or Other Infirmity [§ 228] 
p 607 E 
d. Will in Language Unknown to Testator [§ 229] p 607 
5. Disposition of Property [§§ 230-231] p 607 
a. In General [§ 230] p 607 
b. Manner of Disposition; Unjust and Unnatural Dispositions [§ 231] p 608 
6. Appointment of Executor or Guardian, and Provision for Payment of Debts [§ 232] p 611 
. Revocation or Revival of Prior Will [§ 233] p 611 
8. Will Distinguished from Other Instruments [§§ 234-250] p 611 
a. In General [§ 234] p 611 
b. Particular Instruments [§§ 235-249] p 613 
(1) Deeds [§ 235] p 613 
(2) Mortgages [§ 236] p 618 
(3) Leases [§ 237] p 618 
(4) Contracts [§ 238] p 618 
(5) Bills and Notes [§ 239] p 619 
(6) Bonds [§ 240] p 620 
(7) Declarations or Deeds of Trust [§ 241] p 620 
(8) Instruments Creating Powers [§ 242] p 621 
(9) Assignments [§ 243] p 622 
(10) Bills of Sale [§ 244] p 622 
(11) Gifts [§§ 245-247] p 622 
(a) In General [§ 245] p 622 
(b) Loan of Money Not To Be Repaid [§ 246] p 623 
(c) Indorsement of Credit on Bill or Note [§ 247] p 623 
(12) Creation of Joint Bank Account [§ 248] p 623 
(13) Designation of Beneficiary of Life Insurance [§ 249] p 624 
e. Evidence as to Character of Instrument [§ 250] p 624 
B. What Law Governs [§§ 251-252] p 624 
1. As between Laws of Different Jurisdictions [§ 251] p 624 
2. As between Laws in Force at Time of Execution and Time of Testator’s Death [§ 252] p 627 
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C. Partial Invalidity [§§ 253-255] p 628 
1. In General [§ 253] p 628 
2. Where Valid and Invalid Parts Are Separable [§ 254] p 628 
3. Where Valid and Invalid Parts Are Inseparable [§ 255] p 6380 
D. Contingent Wills [§ 256] p 630 
E. Instructions for, and Preparation of, Will [§ 257] p 632 
FI. Statutory Requirements [§ 258] p 633 
G. Form and Contents [§§ 259-272] p 633 
1. In General [§ 259] p 633 
2. Writing [§§ 260-261] p 635 
a. Necesstiy for Writing [§ 260] p 635 
b. Sufficiency of Writing [§ 261] p 636 
. Certainty Required [§ 262] p 636 
. Instrument in Form of Letter [§ 263] p 637 
. Incomplete Instruments [§ 264] p 638 
. Will on Both Sides of Paper [§ 265] p 638 
. Separate Instruments [§ 266] p 639 
One Will on Separate Sheets of Paper [§ 267] p 639 . 
. Incorporation by Reference ta Extrinsic Document or Occurrence [§§ 268-269] p 640 
a. In General [§ 268] p 640: 
b. Hvidence [§ 269] p 644 
10. Codicils [§ 270] p 644 
11. Instrument Operating as Will and Also as Other Document [§ 271] p 646 
12. Alterations [§ 272] p 646 
H. Execution [§§ 273-394] p 648 
1. Statutory Requirements [§§ 273-278] p 648 
. In General [§ 273] p 648 
. Purpose of Statutes [§ 274] p 650 
. Intent of Testator as Affecting Operation of Statutes [§ 275] p 650 
. Sufficiency of Compliance with Statute [§ 276] p 651 
. Wills Disposing of Both Real and Personal Property [§ 277] p 651 
. Complete Execution Prevented by Act of God [§ 278] p 651 
2. Date [§ 279] p 652: 
3. Signature or Subscription by or for Testator [§§ 280-307] p 652 
a. Necessity and Purpose [§§ 280-281] p 652 
(1) In General [§ 280] p 652 
(2) Alterations by Hrasures, Interlineations, or Substitutions [§ 281] p 653 
b. Requisites and Sufficiency [§§ 282-292] p 653 
(1) In General [§ 282] p 653 
(2) Signature on Attached Paper [§ 283] p 654 
(3) Several Signatures [§ 284] p 654 
(4) Signing by Mark [§§ 285-287] p 655 
(a) In General [§ 285] p 655 
(b) Inability To Write or Sign Name as Affecting Right To Sign by Mark 
[§ 286] p 656 
(c) Assistance in Making Mark [§ 287] p 657 
(5) Signing for:Testator by Another [§§ 288-290] p 657 
(a) In General [§ 288] p 657 
(b) By Attesting Witness [§ 289] p 658 
(c) By Beneficiary wnder Will [§ 290] p 658 
(6) Signing with Assistance of Another [§ 291] p 659 
(7) Seal or Stamp as Signature [§ 292] p 659 
e. Time of Signing [§ 293] p 659 
d. Place of Signature [§§ 294-307] p 661 
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(1) In General [§ 294] p 661 
(2) Signature at End of Will [§§ 295-307] p 662 
(a) Necessity [§ 295] p 662 
(b) Purpose and Construction of Statutes [§ 296] p 662 
(c) Sufficiency of Compliance wiih Requirements [§§ 297-307] p 663 
aa. In General [§ 297] p 663 
‘bb. Signature Preceding Provisions of Testamentary Character [§ 238] 
p 664 
ce. Signature Preceding Matter Not of Dispositive or Material Character 
[§ 299] p 665 
dd. Signature Preceding Clauses Relating to Administration [§ 300] p 
665 
ee. Signature Preceding Matter Which Might Affect Construction of Will 
[§ 301] p 666 
ff. Blank Spaces in Body or at End of Will [§ 302] p 666 
ge. Lffect of Marginal Clauses [§ 303] p 667 
hh. Signature Following or in Attestation Clause [§ 304] p 667 
li. Nontestamentary Clauses Intervening between Testamentary Clauses 
and Signature [§ 305] p 668 
jj. Signature to Will and Schedule Attached Thereto [§ 306] p 668 
kk. Signed or Unsigned Codicils [§ 307] p 668 
. Reading of Will by or to Testator [§ 308] p 668 
. Seal [§ 309] p 669 
. Revenue Stamp [§ 310] p 669 
. Acknowledgment before Authorized Officer [§ 311] p 669 
. Acknowledgment before, and Approval by, Officer [§§ 312-313] p 669 
a. Under Act of Congress Relating to Five Civilized Tribes [§ 312] p 669 
b. Under Ciher Acts of Congress [§ 313] p 671 
9. Attestation and Subscription by Witnesses [§§ 314-393] p 671 
a. Necessity and Purpose [§§ 314-315] p 671 
(1) In General [§ 314] p 671 
(2) Wills Disposing of Both Real and Personal Property [§ 315] p 672 
b. Facts Which Witnesses Attest; Duty of Witnesses [§ 316] p 673 
ce. Number of Witnesses [§ 317] p 674 
d. Competency of Witnesses [§§ 318-335] p 674 
(1) In General [§ 318] p 674 
(2) Capacity To See, Hear, and Write [§ 319] p 675 
(3) Acquaintance with Testator [§ 320] p 676 
(4) Time at Which Competency Must Exist [§ 321] p 676 
(5) Competency of Particular Classes of Witnesses [§§ 322-335] p 677 
(a) Interested Witnesses [§§ 322-334] p 677 
aa. In General [§ 322] p 677 
bb. Lest of Interest [§ 323] p 677 
cc. Devisees or Legatees [§ 324] p 678 
dd. Husband or Wife or Relative of Beneficiary [§ 325] p 679 
ee. Hxecutors [§ 326] p 681 
ff. Stockholder, Officer, Director, Member, or Employee of Firms or Cor- 
porations Appointed Hxecutors [§ 327] p 682 
ge. Wives of Executors [§ 328] p 683 
hh. Trustees or Their Stockholders, Officers, Employees, or Wives [§ 329] 
p 683 
ii. Guardians and Devisees of Powers [§ 330] p 684 
jj. Husband or Wife or Relative of Testator [§ 331] p 684 
kk. Residents and Taxpayers of Municipal Beneficiaries [§ 332] p 684 
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ll. Membership or Other Interest in Charitable or Religious Association 
[§ 333] p 684 
mm. Heirs [§ 334] p 686 
(b) Judicial Officer, Notary Public, Sindico, Vice Consul, Attorney, or Person 
Signing Testator’s Name [§ 835] p 686 
e. Request of Testator for Attestation and Subscription [§§ 336-341] p 686 
(1) Necessity [§ 336] p 686 : 
(2) Requisites and Sufficiency [§§ 337-339] p 687 
(a) In General [§ 337] p 687 
(b) Request by Third Person [§ 338] p 688 
(c) Request Made to Only One Witness [§ 339] p 689 
(3) Time of Making [§ 340] p 689 
(4) What Papers Must Be Produced [§ 341] p 689 
f. Publication [§§ 342-353] p 689 
(1) Definition [§ 342] p 689 
(2) Necessity and Purpose [§§ 343-344] p 690 
(a) In General [§ 343] p 690. 
(b) Knowledge of Witnesses as Substitute for Publication [§ 344] p 691 
(3) Requisites and Sufficiency [§§ 345-346] p 691 
(a) Statement of Rule [§ 345] p 691 
(b) Applications of Rule [§ 346] p 692 
(4) Number of Witnesses to Whom Publication Made [§ 347] p 693 
(5) Publication to Witnesses Separately [§ 348] p 693 
(6) Time of Publication [§ 349] p 693 
(7) Completeness of Publication at Time of Executing Will [§ 350] p 693 
(8) Attention of Witnesses [§ 351] p 693 
(9) Knowledge of Witnesses of Contents of Will [§ 352] p 694 
(10) Want of Publication or Defective Publication as Affected by Attestation Clause 
[§ 353] p 694 
g. Signing or Acknowledging Signature or Will by Testator in Presence of Witnesses 
[§§ 354-365] p 694 
(1) Necessity [§$ 354-355] p 694 
(a) In England [§ 354] p 694 
(b) In United States and Canada [§ 855] p 694 
(2) Requisites and Sufficiency [§§ 356-364] p 696 
(a) Of Signing [§ 356] p 696 
(b) Of Acknowledgment [§§ 357-364] p 696 
aa. In General [§ 357] p 696 
bb. Acknowledgment of Mark or Signature Written at Testator’s Direc- 
tion [§ 358] p 696 
ce. Declaration or Acknowledgment That Instrument Is Will [§ 359] p 
697 ; 1 
dd. Request To Sign as Witnesses [§ 360] p 697 
ee. Request To Sign Instrument Declared To Be Will, Signature of 
Which is Visible [§ 361] p 697 
ff. Seeing or Having Opportunity To Sce Signature [§ 362] p 698 
ge. Acknowledgment through Third Person [§ 363] p 699 
hh. Time of Acknowledgment [§ 364] p 699 
(3) Number of Witnesses before Whom Signature or Acknowledgment Made [§ 365] 
p 699 
h. Subscription by Witnesses in Presence of Testator [§§ 366-377] p 700 
(1) Necessity and Purpose [§ 366] p 700 
(2) “Presence of Testator’ Defined [§ 367] p 701 
(3) Requisites and Sufficiency of Compliance [§§ 368-377] p 701 
(a) In General [§ 368] p 701 
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(b) Signing in Same Room with Testator or in Another Room or House 
' [§$ 369-370] p 702 
aa. In General [§ 369] p 702 
bb. Clandestine Signing [§ 370] p 703 
(c) Testator in Conveyance near House in Which Will Is Signed [§ 371] p 703 
(d) Effort or Change of Position Necessary To See Subscription [§§ 372-373] 
p 703 
aa. In General [§ 372] p 703 
bb. Physical Incapacity To Change Position [§ 373] p 704 
(e) Change of Position Necessary To Avoid Seeing Subscription [§ 374] p 704 
(f) Subsequent Acknowledgment of Signature in Testator’s Presence [§ 375] 
p 704 
(g) What Testator Must See or Be Able To See [§ 376] p 705 
(h) Signing in Presence of Blind Testator [§ 377] p 705 
i. Signing by Witnesses in Presence of Each Other [§ 378] p 706 
j. Requisites and Sufficiency of Subscription by Witnesses [§§ 379-391] p 707 
(1) In General [§ 379] p 707 
(2) Signing Each Sheet or Page of Will [§ 380] p 707 
(3) Signing on Separate Sheet [§ 381] p 707 
(4) Signing by Mark, Inttials, Fictitious Name, or Description [§ 382] p 707 
(5) Hand of Witness Guided by Another [§ 383] p 708 
(6) Signing of Witness’ Name by Third Person at His Request [§ 384] p 708 
(7) Signing of Testator’s Name Followed by Signature of Person So Signing [§ 385] 
p 709 
(8) Signing Surname of Testator or of Another Witness [§ 386] p 709 
(9) Stgnature of Person Taking Acknowledgment of Will [§ 387] p 709 
(10) Writing Place of Residence of Witness Opposite Name [§ 388] p 710 
(11) Time of Afficing Signatures [§ 389] p 710 
(12) Place of Signature [§§ 390-391] p 710 
(a) In General [§ 390] p 710 
(b) What Constitutes Signing at End of Will [§ 391] p 711 
k. Attestation Clause [§ 392] p 711 j 
l. Attestation of Erasures, Interlineations, and Substitutions [§ 393] p 713 
10. Codicils [§ 394] p 713 
I. Delivery [§ 395] p 714 
J. Holographic Wills [§§ 396-407] p 714 
. In General [§ 396] p 714 
What Law Governs [§ 397] p 716 
. Who May Make [§ 398] p 717 
. Testamentary Intent [§ 399] p 717 
. Form {§ 400] p 718 
. Haxecution [§§ 401-405] p 718 
a. In General [§ 401] p 718 
b. Handwriting of Testator [§ 402] p 719 
e. Dating [§ 403] p 720 
d. Signature of Testator [§ 404] p 721 
e. Attestation and Subscription by Witnesses [§ 405] p 723 
7. Deposit or Custody [§ 406] p 724 
8. Codicil [§ 407] p 724 
K. Mystic Wills [§ 408] p 725 
L. Nuncupative Wills [§§ 409-426] p 725 
1. In General [§§ 409-422] p 725 
a. Definition, Nature, and Essentials [§§ 409-416] p 725 
(1) In General [§ 409] p 725 
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(2) Necessity for Compliance with Statutes [§ 410] p 725 
a Persons Who May Make [§ 411] p 726 
(4) Circumstances and Occasion of Making [§ 412] p 726 
(5) Place of Making [§ 413] p 727 
(6) Testamentary Capacity [§ 414] p 727 
(7) Testamentary Intent [§ 415] p 727 
(8) Property Which May Pass [§ 416] p 728 
b. Haxecution [§§ 417-422] p 729 
(1) Sufficeency of Words Used [§ 417] p 729 
(2) Publication and Request to Witnesses [§ 418] p 730 
(3) Number of Witnesses [§ 419] p 731 
(4) Competency of Witnesses [§ 420] p 731 
(5) Naming of Executor [§ 421] p 731 
(6) Reduction to Writing [§ 422] p 731 
2. Nuncupative Wills in Lowisiana [$§ 423-426] p 732 
a. In General [§ 423] p 732 
b. By Public Act [§ 424] p 732, 
ce. Under Private Signature [§ 425] p 735 
d. Validity of Wili in Another Form [§ 426] p 736 
M. Soldiers’ or Mariners’ Wills [§§ 427-481] p 736 
1. Oral Wills [§§ 427-429] p 736 
a. Who May Make [§ 427] p 736 
b. Subject Matter [§ 428] p 737 
e. Form and Attestation [§ 429] p 737 
2 Written Wills [§§ 430-431] p 738 
a. In General [§ 430] p 738 
b. Form and Execution [§ 431] p 739 
N. Fraud, Mistake, and Undue Influence [§§ 4382-477] p 739 
1. In General [§ 432] p 740 
2. Compared and Distinguished [§ 483] p 740 
3. What Constitutes [§§ 434-445] p 741 
a. Fraud [§ 434] p 741 
b. Mistake [§ 435] p 742 
e, Undue Influence [§§ 436-445] p 743 
(1) In General [§ 436] p 743 
(2) Advice or Suggestions [§ 437] p 748 
(3) Importunity, Persuasion, or Solicitation [§ 438] p 749 
(4) Kindness and Attention, Love and Affection [§ 439] p 750 


Creation of Resentment and False Impressions in Mind of Testator[§ 440] p 751 


Confidential and Personal Relations [§ 442] p 751 
Unlawful or Improper Relations [§ 443] p 753 
(9) Threats [§ 444] p 753 
(10) Mental Condition of Testator [§ 445] p 753 
4. Subsequent Ratification of Will [§ 446] p 754 
5. Origin of, and Persons Chargeable with, Undue Influence [§ 447] p 754 
6. Operation and Effect [§ 448] p 754 
7. Evidence [§§ 449-477] p 755 
a. Presumptions and Burden of Proof [§§ 449-456] p 755 
(1) In General [§ 449] p 755 
(2) Where Special Circumstances Exist [§§ 450-456] p 757 
(a) Interest and Opportunity To Influence in General [§ 450] p 758 
(b) Confidential and Personal Relations [§ 451] p 758 | 
(c) Unlawful or Improper Relations [§ 452] p 763 


) 

) 
(5) 
(6) Moral or Religious Teachings and Doctrines [§ 441] p 751 
ee 

(8) 
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(d) Writing or Preparation of Will by Beneficiary or Relative of Beneficiary 
[§ 453] p 763 
(e) Unequal, Unjust, or Unnatural Disposition [§ 454] p 763 
(f) Discrepancy between Will and Prior Will or Declared Intentions [§ 455] 
p 764 
(g) Kindness and Attention [§ 456] p 765 = 
b. Admissibility [§§ 457-464] p 765 
(1) In General [§ 457] p 765. ; 
(2) Evidence of Particular Matters [§§ 458-464] p 767 ve 
(a) Physical and Mental Condition of Testator [§ 458] p 767 
(b) Declarations of Testator [§ 459] p 767 
(c) Contents of Will and Unnaturaluess of Provisions [§ 460] p 771 
(d) Circumstances Attending Execution of Will [§ 461] p 773 
(e) Prior Wills [§ 462] p 773 
(f) Relations between Testator and Persons Benefited by, or Excluded from, 
Will [§ 463] p 774 
(g) Acts, Motives, Character, Declarations, and Opportunity To Exercise In- 
fluence, of Proponents and Beneficiaries [§ 464] p 775 
e Weight and Sufficiency [S$ 465-477] p 778 — 
(1) in General [§ 465] p 778 
(2) Particular Facts and Circumstances [§§ 466-476] p 780 
(a) In General [§ 466] p 781 
(b) Personal, Confidential, or Fiduciary Relations between Testator and Bene- 
ficary [§ 467] p 784 
(c) Unlawful, Improper, or Meretricious Relations between Testator and Bene- 
ficiary [§ 468] p 786 
(d) Direct or Indirect Benefit to Person Drawing or Assisting in Execution of 
Will [§ 469] p 786 
(e) Unjust, Unequal, or Unnatural Provisions. [§§ 470-471] p 789 
aa. In General [§ 470] p 789 
bb. What Constitutes Unnatural Will [§ 471] p 791 
(f) Opportunity or Disposition To Exercise Undue Influence [§ 472] p 791 
(g) Declarations of Testator and Others [§ 473] p 792 
(h) Physical and Mental Condition of Testator [§ 474] p 793 
(i) Secrecy in Execution [§ 475] p 794 
(j) Prior Wills [§ 476] p 794 
(3) Indirect or Circumstantial Evidence [§ 477] p 794 


VIII. REVOCATION [§§ 478-560] p 797 
A. Definition [§ 478] p 797 
B. By Act of Testator [§§ 479-529] p 797 
1. Capacity To Revoke [§ 479] p 797 
2. Delegation of Power To Revoke [§ 480] p 797 
3. Intention To Revoke [§§ 481-483] p 797 
a. In General [§ 481] p 797 
b. By Mutilation, Cancellation, or Destruction [§ 482] p 798 
e. Conditional or Dependent Relative Revocation [§ 483] p 799 
4. What Law Governs [§ 484] p 800 
5. Mode and Sufficiency [§¥ 485-529] p 800 
a. In General [§ 485] p 800 
b. Revocation by Oral Declaration [§ 486] p 801 
ce. Revocation by Subsequent Writing [§§ 487-506] p SOL 
(1) In General [§ 487] p 801 
(2) Writing Not Testamentary [§ 488] p 802 
(3) By Instrument Designed Solely for Purpose of Revoking Will [§ 489] p 802 
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(4) By Indorsement of Revocation on Will or Codicil [§ 490] p 802 
(5) By Subsequent Will [§§ 491-499] p 803 
(a) In General [§ 491] p 803 
(b) Express Clause of Revocation [§ 492] p 803 
(c) Later Will Affecting Same Property or Disposing of Entire Estate [§ 493] 
p 804 
(d) Inconsistent Disposition of Property [§ 494] p 804 
(e) Will Defective as to Form or Hxecution [§ 495] p 806 
(f) Will Void for Fraud or Undue Influence [§ 496] p 807 
(g) Will Inoperative on Other Grounds [§ 497] p 807 
(h) Necessity of Probate [§§ 498-499] p 807 
aa. In General [§ 498] p 807 
bb. Loss or Destruction of Subsequent Will [§ 499] p 808 
(6) By Codicil [§§ 500-506] p 808 
(a) In General [§ 500] p 808 
(b) Necessity of Proper Execution [§ 501] p 809 
(c) Express Revocation [§ 502] p 809 
(d) Inconsistent Disposition of Property [§§ 503-504] p 809 
aa. In General [§ 503] p 810 
bb. Applications of Rule [§ 504] p 811 
(e) Provision of Codicil Impossible of Performance [§ 505] p 812 
(f) Hatent of Revocation [§ 506] p 812 
d. By Mutilation, Cancellation, or Destruction |§§ 507-521] p 814 
(1) Statutory Provisions [§§ 507-508] p 814 
(a) In England [§ 507] p 814 
(b) In United States [§ 508] p 814 
(2) By Whom Act May Be Committed [§ 509] p 814 
(3) Partial Revocation [§ 510] p 815 
(4) Act of Destruction, Mutilation, or Cancellation [§§ 511-520] p 817 
(a) Necessity of Completion of Act [§§ 511-512] p 817 
aa. In General [§ 511] p 817 
bb. Direction To Destroy Not Carried Out [§ 512] p 817 
(b) Particular Acts [§§ 513-520] p 818 
aa. In General [§ 513] p 818 
bb. Tearing or Cutting [§§ 514-515] p 818 
(aa) In General [§ 514] p 818 
(bb) Effect of Preservation of Part Torn Off or Cut Out [§ 515] 
p 819 
ec. Burning [§ 516] p 819 
dd. Cancellation or Obliteration [§§ 517-519] p 819 
(aa) In General [§ 517] p 819 
(bb) Manner of Canceling or Obliterating [§§ 518-519] p 819 
aaa. Of Canceling [§ 518] p 819 
bbb. Of Obliterating [§ 519] p 821 
ee. Destruction [§ 520] p 821 
(5) Cancellation or Destruction of One of Two er More Duplicate or Identic Wills 
[§ 521] p 822 
e. By Alterations and Additions [§ 522] p 822 
f. Revocation of Will Executing Power [§ 523] p 822 
g. Effect of Mistake, Undue Influence, or Fraud [§§ 524-529] p 823 
(1) Inducing Revocation [§§ 524-528] p 823 
(a) In General [§ 524] p 823 
(b) Mistake [§§ 525-526] p 823 
aa. Of Fact [§ 525] p 823 
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bb. Of Law [§ 526] p 823 
(ce) Undue Influence [§ 527] p 823 
(d) Fraud [§ 528] p 824 
(2) Preventing Revocation [§ 529] p 824 
C. By Operation of Law [§§ 530-558} p 824 
1. In General [§ 530] p 824 
2. What Law Governs [§ 531] p 827 
3. Particular Changes in Circumstances Operating as Revocation [§§ 532-558] p 828 
a. Marriage and Birth of Children [§§ 532-533] p 828 
(1) At Common Lew [§ 532] p 828 
(2) Under Statutes [§ 533] p 829 
b. Marriage [§§ 534-539]. p 830: 
(1) At Common Law [§§ 534-535] p 830 
(a) Marriage of Man [§ 534] p 830 
(b) Marriage of Woman [§ 535] p 831 
(2) Under Statutes [§§ 536-539] p 831 
(a) In General [§ 536] p 831 
(b) Wills of Men [§ 537] p 836 
(c) Wills of Women [§§ 538-539] p 838 
~aa. Statutes Adopting Common-Law Rule [§ 538] p 838 
bb. Statutes Removing Disabilities of Married Women [§ 539] p 839 
e. Birth of Issue [§§ 540-541] p 840 
(1) At Common Law [§ 540] p 840 
(2) Under Statutes [§ 541] p 840 
d. Divorce [{§ 542] p 841 
e. Disposition of Property or Other Alteration of Estate [§§ 543-552] p 842 
(1) In General [§ 543] p 842 
(2) Involuntary Conveyances [§ 544] p 844 
(3) Conveyance, Gifi, or Other Act with Reference to Beneficiary under Will [§ 545\ 
p 844 
(4) Validity of Conveyance [§ 546] p 845 
(5) Hxecutory Contracts of Sale [§ 547] p 846 
(6) Reacquisition of Property Disposed of [§ 548] p 847 
(7) Additional Purchase [§ 549] p 847 
(8) Perfecting Title to Property [§ 550] p 847 
(9) Increase in Valwe of Estate [§ 551] p 847 
(10) Applications of Rules [§ 552] p 848 
. Loss of Estate [§ 553] p 850 
. Bankruptcy [§ 554] p 850 
. Insanity [§ 555] p 850 
. Death of Particular Persons [§ 556] p 850 
. Change of Feeling [§ 557] p 850 
. Abolition of Slavery Affecting Devise of Slaves [§ 558] p 851 
Operation and Effect of Revocation [§§ 559-560] p 851 
1. In General [§ 559] p 851 
2. Effect of Revocation of Hither Will or Codicil on the Other [§ 560] p 852 
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IX. REVIVAL AND REPUBLICATION [{§§ 561-590] p 853 
A. Definitions and Distinctions [§ 561] p 853 
B. Revival or Republication Generally [§§ 562-575] p 853 
1. General Rules [§ 562] p 853 
2. Will Revoked by Operation of Law [§ 563] p 855 
3. Contingent Will Revoked by Its Own Terms [§ 564] p 855 
4. Mutilated Will [§ 565] p 856 


For later cases, developments and changes in the law see Annotations, same title and section number, 
[68 C. J.—15] 


396 [68 C.J.] ‘WILLS 


5. Will Revoked by Subsequent Will [§§ 566-571] p 856 
a. In England [§ 566] p 856 
b. In United States [§§ 567-571] p 856 
(1) In Absence of Express Statutory Provision [§ 567] p 856 
(2) Under Statutes Expressly Regulating Revival or Republication [§§ 568-570] p 
859 
(a) Statutes Barring Revival unless Terms of Revocation of Subsequent Will 
Show Intent To Revive [§ 568] p 859 
(b) Statutes Requiring Republication of Prior Will after Revocation of Sub- 
sequent Will [§ 569] p 860 
(c) Statutes Making Reéxecution Essential to Revival [§ 570] p 861 
(3) Under Statutes Barring Revoked Wills from Probate [§ 571] p 861 
6. Effect of Revival or Republication [§§ 572-575] p 861 , 
a. In General [§ 572] p 861 
b. On Contingent Will [§ 573] p 861 x 
ce. On After-Acquired Property [§ 574] p 861 
d. On Lapsed or Adeemed Legacies or Devises [§ 575] p 861 
C. Revival or Republication by Codicil [§§ 576-590] p 861 
1. In General [§§ 576-579] p 861 
a. Rule Stated [§ 576] p 861 
b. Invalid Will [§ 577] p 862 
ce. Revoked or Destroyed Will [§ 578] p 863 
d. One of Several Wills [§ 579] p 864 
. 2. Intent To Revive [§§ 580-582] p 864 
a. Necessity [§ 580] p 864 
b. How Shown [§§ 581-582] p 864 
(1) In General [§ 581] p 864 
(2) In Case of Revoked Will [§ 582] p 866 
8. Validity of Republishing Instrument [§ 583] p 867 
4, Extentof Republication [§§ 584-585] p 867 
a. As to Will Itself [§ 584] p 867 
b. As to Intermediate Wills and Codicils [§ 585] p 867 
5. Effect as to Date from Which Will Speaks [§§ 586-590] p 868 
a. In General [§ 586] p 868 
b. Effect on Lapsed, Revoked, Adeemed, or Satisfied Legacies [§ 587] p 870 
c. On After-Acquired Property [§§ 588-589] p 870 
(1) Property Acquired between Dates of Will and Codicil [§ 588] p 870 
(2) Property Acquired after Date of Will and Codicil [§ 589] p 871 
d. Effect of Statute Passed between Dates of Will and Codicil [§ 590] p 871 


X. WILLS AFTER EXECUTION AND BEFORE PROBATE [§§ 591-594] p 872 
A. In General [§ 591] p 872 
B. Deposit or Filing of Will for Safe-Keeping [§ 592] p 872 
C. Compelling Production of Will [§§ 593-594] p 872 
1. Of Decedent [§ 593] p 872 
2. Of Insane Person [§ 594] p 872) 


XI. PROBATE, ESTABLISHMENT, AND ANNULMENT [§§ 595-1109] p 873 
A. Probate in General [§§ 595-640] p 873 

1. Definitions [§ 595] p 873 

2. Nature and Purpose of Probate [$§ 596-600] p 873 
a. In General [§ 596] p 873 
b. As Proceeding in Rem [§ 597] p 874 
ce. As Judicial Act [§ 598] p 875 
d. As Separate and Distinct Proceeding [§§ 599-600] p 875 
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(1) In General [§ 599] p 875 
(2) Effect of Prior Will or Proceedings [§ 600] p 875 
3. Necessity for Probate; Record [§§ 601-602] p 876 
a. In General [§ 601] p 876 
b. Probate Dispensed with [§ 602] p 877 
4. Duty To Produce and Offer Will for Probate [§§ 603-607] p 878 
a. In General [§ 603] p 878 
b. Discovery and Compelling Production of Will [§ 604] p 878 
ce. On Whom Duty To Produce for Probate [§ 605] p 879 
d. Forfeiture or Liability for Breach of Duty [§§ 606-607] p 880 
(1) In General [§ 606] p 880: 
(2) Forfeiture of Devise [§ 607] p 880 
5. Instruments Which May or Must Be Admitted to Probate [§§ 608-617] p 881 
a. In General [§ 608] p 881 
b. Effect of Invalid Provisions [§§ 609-611] p 883 
(1) In General [§ 609] p 883 
{2) Alterations or Frasures [§ 610] p 883 
(3) Ownership of Property; Transfer in Lifetime of Testator [§ 611] p 884 
ec. Instrument Appointing Executor [§ 612] p 884 
d. Separate Instruments or Papers [§§ 613-617] p 884 
(1) In General [§ 613] p 884 
(2) Separate Wills; Revoked and Revoking Wills [§ 614] p 885 
(3) Copies or Duplicates [§ 615] p 886 
(4) Codicils [§ 616] p 886 
(5) Haxtrinsie Paper or Document [§ 617] p 887 
6. Persons Entitled To Probate [§§ 618-619] p 887 
a. In General [§ 618] p 887 
; b. Persons Interested [§ 619] p 888 
7. Mode and Scope of Proceedings and Relief [§§ 620-628] p 890 
a. In General [§ 620] p 890 
b. Questions for Determination [§§ 621-623] p 891 
(1) In General [§ 621] p 891 
(2) As to Construction, or Legal Effect of Provisions [§§ 622-623] p 893 
(a) General Rules [§ 622] p 893 
(b) Modifications [§ 623] p 894 
e. Probate in Common and Solemn Form [§§ 624-625] p 896 
(1) In General [§ 624] p 896 
(2) Solemn Form after Common Form [§ 625] p 897 
d. Partial or Limited Probate [§ 626] p 897 
e. Successive Applications for Probate [§ 627] p 899 
f. Abatement and Revival of Proceedings; Abandonment [§ 628] p 899 
8. Opposition to Probate [§§ 629-640] p 900 
a. Form and Nature of Proceeding [§ 629] p 900 
b. Grounds of Opposition [§ 630] p 901 
¢ Who May Oppose Probate [§§ 631-638] p 902 
(1) In General [§ 631] p 902 
‘ (2) Heir or Next of Kin [§ 632] p 903 
(3) Beneficiary [§ 633] p 904 
(4) Widow or Widower [§ 634] p 905 
(5) Assignee or Purchaser [§ 635] p 905 
(6) Creditor [§. 636] p 906 
(7) Executor or Administrator [§ 637] p 906 
(8) Public Administrator and Attorney-General [§ 638] p 907 
d. Estoppel [§ 639] p 907 
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e. Who May or Must Defend [§ 640] p 908 
B. Agreements Affecting Right To Oppose Probate or Contest Will [§§ 641-649] p 908 
1. Agreements with Testator [§ 641] p 908 
2. Agreements between Persons Interested [SS 642-649] p 908 
a. Requisites and Validity [§§ 642-646] p 908 
(1) In General [§ 642] p 908 
(2) As Affected by Public Policy [§ 643] p 911 
(3) As Affecting Contingent Interests [§ 644] p 911 
(4) Consideration [§ 645] p 912 
(5) Approval of Court [§ 646] p 912 
b. Construction and Operation of Agreement [§§ 647-649] p 913 
(1) Im General [§ 647] p 913 
(2) As to Probate [§ 648] p 914 
(3) As to Contest [§ 649] p 915 
C. Action To Establish Rejected Will [§ 650] p 915 
D. Probate or Establishment of Lost or Destroyed Will [§§ 651-655] p 916 
1. In General [§ 651] p 916 
2. Time, Nature, and Extent of Loss or Destruction [§§ 652-653] p 917 
a. In General [§ 652] p 917 
b. Partial Loss or Destruction [§ 653] p 918 
3. Who May Establish or Procure Probate [§ 654] p 918 
4. Opposition to Probate or Establishment [§ 655] p 918 
Ei. Probate or Record of Foreign Will [§§ 656-665] p 918 
1. “Foreign Will” Defined [§ 656] p 918 
2. Ancillary Probate or Record [§§ 657-665] p 919 
a. Necessity [§ 657] p 919 
b. Mode of Probate or Record [§§ 658-661] p 919 
(1) In General [§ 658] p 919 


(2) Probate of Original Will; Necessity for Foreign Probate [§ 659] p 919 


(3) Probate or Record of Copy of Will and Probate [$$ 660-661] p 920 
(a) In General [§ 660] p $20 


(b) What Law Governs Sufficiency of Copy or Proof [§ 661] p 921 
e. Partial Probate or Record [§ 662] p 922 


d. Who Mey Apply for Probate [§ 663] p 922 
e. Nature and Scope of Proceeding [§ 664] p 922 
f. Opposing Ancillary Probate [§ 665] p 923 
F. Original Probate of Will of Resident Made in Foreign Jurisdiction [§ 666] p 923 
G. Actions To Contest Probated Will [§§ 667-681] p 924 
1. In General [§ 667] p 925 
2. Nature of Proceedings [§ 668] p 926 
3. Grounds [§ 669] p 926 
4. Scope of Proceeding [§ 670] p 927 
5. Who May Contest Will [§§ 671-676] p 928 
a. In General [§ 671] p 928 . 
b. Assignees and Donees of Heir [§ 672] p 930 
. Creditors [§ 673] p 931 
Widow and Children [§ 674] p 931 
. Persons Cited in or Contesting Probate Proceedings [§ 675] p 939 
Abatement by Death of Parties [§ 676] p 932 
6. Estoppel [§§ 677-679] p 933 
a. In General [§ 677] p 933 


b. Acceptance of Benefit under Will [§§ 678-679] p 934 
(1) In General [§ 678] p 984 


rho fo 


(2) Revocation of Accepiance and Restoration of Benefit Received [§ 679] p 935 
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7. Who May or Must Defend Contest [§ 680] p 935 
8. Effect om Probate of Action To Contest [§ 681] p 935 
H. Action To Set Aside Unprobated Will [§ 682] p 936 
I. Reformation of Will [§ 683] p 936 
J. Joinder of Causes [§ 684] p 937 
K. Jurisdiction and Venue [§§ 685-693] p 937 
1. Jurisdiction [§§ 685-692] p 937 
a. Of Probate Proceedings [§§ 685-690] p 937 
(1) In General [§ 685] p 937 
(2) Jurisdictional Facts [§§ 686-688] p 937 
(a) Death of Testator [§ 686] p 937 
(b) Domicile of Testator [§ 687] p 937 
(c) Situs of Assets [§ 688] p 939 
(3) Particular Courts or Officers [§§ 689-690] p 940 
(a) Courts [§ 689] p 940 
(b) Officers [§ 690] p 942 
b. Of Actions Relating to Wills [§§ 691-692] p 942 
(1) To Establish Lost or Destroyed Will [§ 691] p 942 
(2) To Contest or Set Aside Wills [§ 692] p 943 
2. Venue [§ 693] p 946 
L. Time for Probate, Limitations, and Laches [§§ 694-700] p 946 
1. In General [S$ 694-697] p 947 
a. Time before Which Will Cannot Be Probated [§ 694] p 947 
b. Time within Which Will Must Be Probated [§§ 695-697] p 947 
(1) At Common Law [§ 695] p 947 
(2) Statutory Provisions [§§ 696-697] p 947 
(a) In General [§ €96] p 947 
(b) Statutes of Limitations [§ 697] p 947 
2. Actions To Contest Will or Probate [§§ 698-669] p 948 
a. In General [§ 698] p 948 
b. When Proceeding Is Commenced {§ 699] p 951 
3. Laches [§ 700] p 951 
M. Parties [§§ 701-710] p 952 
1. To Probate Proceedings [§§ 701-704] p 952 
a. Proper Parties [§ 701] p 952 
b. Necessary Parties [§ 702] p 953 
ec. Addition, Intervention, or Substitution [§ 703] p 953 
d. Defects and Objections [§ 704] p 954 
2. In Proceedings To Establish Lost or Destroyed Wills [§ 705] p 954 
3. In Actions To Contest Wills [§§ 706-710] p 954 
a. In General [§ T06] p 954 
b. Parties Contestant or Plaintiff [§ 707] p 955 
ce. Parties Defendant [§§ 708-709] p 955 
(1) Proper Parties [§ 708] p 955 
(2) Necessary Parties [§ 709] p 956 
d. Addition, Intervention, or Substitution [§ 710] p 957 
N. Citation or Notiee [§§ 711-723] p 958 
1. Citation or Other Process [§§ 711-718] p 958 
a. Necessity [§ 711] p 958 
b. Service [§§ 712-716] p 959 
(1) In General [§ 712] p 959 
(2) Personal Service [§ 713] p 959 
(3) Substituted Service [§ 714] p 960 
(4) Service by Publication [§ 715] p 960 
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(5) Service in Aid or in Lieu of Publication [§ 716] p 960 


e. Return or Proof [§ 717] p 960 
d. Amendment [§ 718] p 960 
2. Notice [§§ 719-723] p 961 
a. Necessity [§ 719] p 961 
b. Mode [§ 720] p 962 
ce. Time [§ 721] p 962 
d. Persons Entitled [§ 722] p 962 
e. Proof or Return [§ 723] p 963 
O. Appearance [§ 724] p 963 
P. Pleading [§§ 725-746] p 964 
1. Probate and Opposition Proceedings [§§ 725-735] p 964 
a. Probate Proceedings [\§ 725-734] p 964 
(1) Petition [§§ 725-728] p 964 
(a) In General [§ 725] p 964 
(b) Necessity of Written Petition [§ 726] p 964 
(ce) Contents [§ 727] p 964 
(d) Accompanying Papers [§ 728] p 965 
(2) Plea or Answer [§ 729] p 966 
(3) Demurrer; Motions [§ 730] p 968 
(4) Replication [§ 731] p 968 
(5) Bill of Particulars [§ 732] p 969 
(6) Amendments [§ 733] p 969 
(7) Issues, Proof, and Variance [§ 734] p 969 
b. Opposition Proceedings [§ 735] p 970 
2. Proceeding To Establish Lost or Destroyed Will [§ 736] p 971 
8. Actions To Contest Probate [§§ 737-746] p 972 
a. Petition [§§ 737-741] p 972 
(1) In General [§ 737] p 972 
(2) Allegation of Grounds [§§ 738-739] p 973 
(a) In General [§ 738] p 973 
(b) Particular Grounds [§ 739] p 974 
(3) Prayer for Relief [§ 740] p 975 
(4) Verification [§ 741] p 975 
b. Plea or Answer [§ 742] p 976 
ce. Demurrers and Motions [§ 743] p 976 
d. Bill of Particulars [§ 744] p 977 
e. Amendments [§ 745] p 977 
f. Issues, Proof, and Variance [§ 746] p 978 
Q. Evidence [§§ 747-828] p 979 
1. Presumptions and Burden of Proof [§§ 747-762] p 979 
a. In Probate Proceedings [§§ 747-759] p 979 
(1) In General [§ 747] p 979 


(2) Execution, Hastence, and Genuineness [§§ 748-756] p 980 


(a) Hxecution [§§ 748-754] p 980 
aa. Formal Requisites [§\ 748-749] p 980 
(aa) In General [§ 748] p 980 


(bb) Presumption of Regularity [§ 749] p 982 
bb. Testamentary Intent; Unfinished Instruments [§ 750] p 984 
cc. Knowledge by Testator of Contents of Will [§ 751] p 984 


dd. Date of Execution [§ 752] p 986 
ee. Place of Execution [§ 753] p 986 
ff. Alterations [§ 754] p 986. 
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(b) Genwineness [§ 755] p 989 
(ce) Lost or Destroyed Will; Spoliation [§ 756) 1 p 989 
(3) Revocation [§§ 757-759] p 990 
(a) In General [§ 757] p 990 
(b) Cancellation, Mutilation, or Destruction [§ 758] p 990 
(ce) Disappearance or Nonproduction [§ 759] p 992 
b. In Proceedings To Set Aside Probate [§ 760] p 995 
e. Right To Propound Will, or To Oppose or Contest Probate [§ 761] p 996 
d. Capacity of Beneficiaries To Take [§ 762] p 996 
2. Admissibility [§§ 763-793] p 996 
. In General [§ 763] p 996 
. Will, Copy or Draft Thereof, or Record of Probate [§ 764] p 997 
. Parol or Extrinsic Evidence Generally [§ 765] p 998 
. Evidence of Attesting Witnesses [§§ 766-767] p 999 
(1) In General [§ 766] p 999 
(2) Former Evidence [§ 767] p 1000 
. Evidence Other than That of Attesting Witnesses Generally [§ 768] p 1000 
. Impeachment of Attesting Witnesses [§ 769] p 1001 
. Handwriting and Signatures [§ 770] p 1002 
. Intentions, Obligations, and Relations of Testator [§ 771] p 1002 
. Knowledge by Testator of Contents of Will [§ 772] p 1003 
. Knowledge by Testator or Scrivener of Legal Requirements [§ 773] p 1003. 
. Declarations of Testator [§§ 774-782] p 1003 
(1) In General [§ 774] p 1003 
(2) As to Particular Matters [§§ 775-782] p 1004 
(a) Existence, Genuineness, and Execution of Will [§ 775] p 1004 
(b) Knowledge, Wishes, Intentions, and State of Mind [§ 776] p 1005 
(c) Former Existence and Contents of Lost or Destroyed Will [§ 777] p 1006 
(d) Alterations [§ 778] p 1007 
(e) Revocation [§§ 779-781] p 1007 
aa. In General [§ 779] p 1007 
bb. By Act [§ 780] p 1008 
ce. By Another Testamentary Instrument [§ 781] p 1008 
(f) Revival [§ 782] p 1008 
1. Declarations and Admissions of Persons Other than Testator [§ 783] p 1009 
m. Custody, Finding, and Production of Will [§ 784] p 1009 
n 
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. Loss or Destruction of Will and Execution and Contents Thereof [§ 785] p 1009 
. Revocation [§§ 786-789] p 1010 
(1) By Act of Testator [§§ 786-788] p 1010 
(a) In General [§ 786] p 1010 
(b) Mutilation, Cancellation, or Destruction [§ 787] Pf 1011 
(c) Subsequent Will [§ 788] p 1011 
(2) By Operation of Law [§ 789] p 1012 
. Revival [§ 790] p 1012 
. Value and Source of Title of Estate [§ 791] p 1012 
. Matters Relating to Another Decedent [§ 792] p 1012 
. Character, Conduct, Agreements, and Financial Condition of Interested Persons [§ 793] 
p 1012 
3. Weight and Sufficiency [§§ 794-828] p 1013 
a. Wills Generally [§§ 794-819] p 1013 
(1) In General [§ 794] p 1013 
(2) Prima Facie Case Generally [§ 795] p 1016 
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(3) Will, Attestation Clause, and Testimony of Attesting Witnesses [§§ 796-805] p 
1017 
(a) In General [§ 796] p 1017 
(b) Attestation Clause [§§ 797-798] p 1017 
aa. In General [§ 797] p 1017 
bb. Prima Facie Evidence [§ 798] p 1017 
ec. Support or Contradiction by Other Evidence [§ 799] p 1018 
(c) Attesting Witnesses [§§ 800-805] p 1019 
aa. In General [§ 800] p 1019 
bb. Veracity [§ 801] p 1019 
ec. Lack of Positiveness; Imperfect Recollection [§ 802] p 1020 
dd. Former Testimony [§ 803] p 1021 
ee. Number of Witnesses [§§ 804-805] p 1021 
(aa) In General [§ 804] p 1021 
(bb) Excuses for Nonproduction of Witiesses [$ 805] p 1023 
(4) Evidence Other than That of Attesting Witnesses Generally [) 806] p 1023 
(5) Handwriting or Signature [§§ 807-809] p 1025 
(a) Of Testator [$$ 807-808] p 1025 
aa. Necessity of Proof [§ 807] p 1025 
bb. Sufficiency of Proof [§ 808] p 1025 
(b) Of Attesting Witnesses [§ 809] p 1026 
(6) Knowledge by Testator of Contents of Will [§ 810] p 1026 
(7) Codicils [§ 811] p 1627 
(8) Alterations [§ 812] p 1027 
(9) Revocation [§§ 813-815] p 1028 
(a) In General [§ 813] p 1028 
(b) By Mutilation, Cancellation, or Destruction [§ 814] p 1028 
(c) By Subsequent Will [§ 815] p 1030 
(10) Republication and Revival [§ 816] p 1030 
(11) Identity, Domicile, and Death of Testator [§ 817] p 1030 
(12) Status and Interest of Parties to Action or Proceeding [§ 818] p 1031 
(18) Diligence in Presenting Will for Probate [§ 81°] p 1031 
b. Lost or Destroyed Wills [§§ 820-822] p 1031 ; 
(1) Eaecution, Former Existence, Loss, or Destruction [§ 820] p 1031 
(2) Contents [§§ 821-822] p 1033 
(a) In General [§ 821] p 1033 
(b) Number of Witnesses [§ 822] p 1034 
ce. Holographic Wills [§§ 823-825] p 1034 
(1) In General [§ 823] p 1034 
(2) Handwriting of Testator [§ 824] p 1035 
(3) Number of Witnesses [§ 825] p 1036 
d. Nuncupative Wills [§§ 826-827] p 1036 
(1) In General [§ 826] p 1036 
(2) In Louisiana [§ 827] p 1037 
e. Foreign Wills [§ 828] p 1037 
R. Hearing or Trial [§§ 829-948] p 1038 
. In General [§ 829] p 1038 
. Consolidation of Proceedings [§ 830] p 1038 
. Setting Case for Hearing [§ 831] p 1039 
. Continuance or Postponement [§ 832] p 1039 
. Withdrawal of Parties [§ 833] p 1039 
. Dismissal or Voluntary Nonsuit [§§ 834-835] p 1040 
a. Proceeding To Probate Will [§ 834] p 1040 
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b. Action or Proceeding To Contest Will [§ 835] p 1041 
7. Award and Framing of Issues for Jury Trial [S$ 836-864] p 1041 
a. In General [§ 836] p 1041 
b. Right to Jury Trial [§§ 837-846] p 1042 
(1) In General [§ 837] p 1042 
(2) Of Preliminary Isswes [§§ 838-841] p 1043 
(a) Interest of Party [§ 838] p 1043 
(b) Jurisdiction of Court [§ 839] p 1043 
(ce) Domicile of Testator [§ 840] p 1043 
(d) Time of Contestant’s Knowledge of Facts [§ 841] p 1043 
(3) Limitation on Right [§ 842] p 1044 
(4) Who May Claim Jury [§ 843] p 1044 
(5) Waiver [§ 844] p 1044 
(6) Demand for Issues [§ 845] p 1044 
(7) Rehearing of Motion To Frame Jury Issues [§ 846] p 1044 
ec. Sufficiency of Evidence To Require Award of Issues [§§ 847-848] p 1045 
(1) In General [§ 847] p 1045 
(2) Particular Issues [§ 848] p 1046 
d. Time for Determination of Preliminary Issues [§§ 849-853] p 1048 
(1) Interest of Petitioner [§ 849] p 1048 
(2) Jurisdiction of Court [§ 850] p 1048 
(3) Domicile of Testator [§ 851] p 1048 
(4) Execution of Will [§ 852] p 1049 
(5) Time.of Contestant’s Knowledge of Facts [§ 853] p 1049 
e. Nature and Form of Issues Submitted [§§ 854-857] p 1049 
(1) In General [§ 854] p 1049 
(2) Issue Directed to Part of Will [§ 855] p 1052 
(3) Issues Relating to Other Will [§ 856] p 1052 
(4) Merger of Pleadings in Issues [§ 857] p 1052 
f. Time for Framing Issues [§ 858] p 1052 
g. By Whom Prepared [§ 859] p 1053 
h. Court Where Jury Trial Held {§ 860] p 1053 
i. Plaintiffs and Defendants in Issues [§ 861] p 1053 
j. Resubmission and Successive or Additional Issues [§ 862] p 1054 
k. Mode of Trial of Isswes [§ 863] p 1054 
1. Effect of Submission of Issues; Conclusiveness of Findings [§ 864] p 1055 
8. Conduct of Hearing or Trial [§§ 865-929] p 1056 
a. In General [§ 865] p 1056 
. Preliminary Examination of Subscribing and Other Witnesses [§ 866] p 1056 
. Examination of Adverse Parties [§ 867] p 1057 
. Reference and Commission To Take Testimony [§§ 868-870] p 1057 
(1) In General [§ 868] p 1057 
(2) Where Witnesses Resident outside State or Will Filed for Probate in Foreign Ju- 
 risdiction [§ 869] p 1058 
(3) Depositions [§ 870] p 1058 
e. Obtaining Attendance of Witnesses [§ 871] p 1059 
f. Will in Evidence [§§ 872-875] p 1059 
(1) Production [§ 872] p 1059 
(2) Reception in Evidence [§ 873] p 1059 
(3) Reading Will to Jury [§ 874] p 1059 
(4) Examination of Will by Subscribing Witness [§ 875] p 1060 
g. Production of Papers Other than Will [§ 876] p 1060 
h. Impaneling and Presence of Jury [§ 877] p 1060 
i. Right To Open and Close [{§ 878] p 1060 
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j. Reception of Evidence [§§ 879-885] p 1062 
(1) Introduction, Offer, and Admission of Evidence [§§ 879-881] p 1062 
(a) In General [§ 879] p 1062 
(b) As to Execution of Will [§ 880] p 1063 
(c) As to Fraud, Undue Influence, and Testamentary Capacity [§ 881] p 1063 
(2) Order of Proof, Rebuttal, and Reopening Case [§§ 882-884] p 1064 
‘(a) In General [§ 882] p 1064 
(b) Forgery [§ 883] p 1066 
(ce) Testamentary Capacity and Undue Influence [§ 884] p 1066 
(3) Objections and Motions To Strike [§ 885] p 1067 
k. Remarks and Conduct of Judge [§ 886] p 1067 
1. Argument and Conduct of Counsel [§§ 887-888] p 1068 
(1) In General [§ 887] p 1068 
(2) Nature, Scope, and Latitude of Argument [§ 888] p 1068 — 
m. Newspaper Reports or Comments [§ 889] p 1069 
n. Questions for Court and Jury [§§ 890-923] p 1069 
(1) In General [§§ 890-891] p 1069 
(a) Province of Court and Jury [§ 890] p 1069 
(b) Sufficiency of Hvidence To Carry Case to Jury [§ 891] p 1071 
(2) Animus Testandi and Testamentary Form or Character of Instrument [§ ee. 
p 1072 
(38) Domicile of Testator [§ 893] p 1072 
(4) Hstoppel or Contract Barring Contest [§ 894] p 1073 
(5) Execution of Will [§§ 895-898] p 1073 
(a) In General [§ 895] p 1073 
(b) Testator’s Knowledge of Contests [§ 896] p 1075 
(c) Signature of Testator [§ 897] p 1075 
(d) Attestation and Subscription of Witnesses [§ 898] p 1075 
(6) Revocativn and Alterations [§ 809] p 1076 
(7) Lost or Destroyed Will [§ 900] p 1077 
(8) Holographic Will [§ 901] p 1078 
' (9) Nuneupative Will [§ 902] p 1078 
(10) Lestamentary Capacity [§§ 903-914] p 1078 
(a) In General [§ 903] p 1078 
(b) Sufficiency of Evidence To Carry Issue to Jury [§§ 904-914] p 1080 
aa. In General [§ 904] p 1080 
bb. Opimion Evidence [§ 905] p 1082 
ec. Adjudication of Insanity and Confinement in Asylum [$§ 906] p 1083 
dd. Age and Infirmity [§ 907] p 1083 
ee. Diseases and Conditions Primarily Physical [§ 908] p 1085 
ff. Hecentricities in General [§ 909] p 1086 
ge. Family Relations [§ 910] p 1086 
hh. Character of Testamentary Disposition [§ 911] p 1087 
ii. Insane Delusions and Mental Disease in General [§ 912] p 1087 
jj. Time of Mental Infirmity [§ 913] p 1088 
kk. Use of Drugs and Intoxicants [§ 914] p 1089 
(11) Fraud and Duress [§ 915] p 1089 
(12) Undue Influence [§§ 916-923] p 1090 
(a) In General [§ 916] p 1090 
(b) Sufficiency of Hvidence To Carry Issue to Jury [§§ 917-923] p 1093 
aa. In General [§ 917] p 1093 
bb, Opportunity To Influence [§ 918] p 1097 
ec. Confidential or Fiduciary Relationship [§ 919] p 1098 
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dd. General Dominance over Testator [§ 920] p 1099 
ee. Condition of Testator [§ 921] p 1100 
ff. Character of Testamentary Disposition [§ 922] p 1101 
gg. Activity in Connection with Making of Will [§ 923] p 1102 
0. Demurrer to Evidence [§ 924] p 1102 
p. Dismissal and Nonsuit at Trial [§ 925] p 1103 
q. Direction of Verdict [§§ 926-929] p 1104 
(1) In General [§ 926] p 1104 
(2) Consideration and Determination [§§ 927-929] p 1105 
(a) In General [§ 927] p 1105 
(b) Direction for Proponent or Contestee [§ 928] p 1105 
(c) Direction for Contestant [§ 929] p 1106 
9. Instructions [§§ 930-940] p 1107 
a. In General [§ 930] p 1107 
b. Conformity to Pleadings and Evidence [§ 931] p 1108 
e. Instructions on Particular Matters [§§ 932-940] p 1110 
(1) Testamentary Capacity [§ 932] p 1110 
(2) Insanity and Delusions [§ 933] p 1114 
(3) Fraud and Undue Influence [§ 934] p 1115 
(4) Disposition of Property [§ 935] p 1117 
(5) Haecution [§ 936] p 1119: 
(6) Revocation and Revival [§ 937] p 1120 
(7) Mistake [§ 938] p 1120 
(8) Presumptions and Burden of Proof [§ 939] p 1120 
(9) Degree of Proof and Weight of Evidence [§ 940] p 1122 
10. Verdict and Findings [§§ 941-946] p 1124 
a. In General [§ 941] p 1124 
b. General or Special Verdicts [§ 942] p 1125 
e. Consistency [§ 943] p 1126 
d.. Setting Aside Verdict [§ 944] p 1126 
e. Findings by Court [§ 945] p 1126 
f. Certification of Verdict to Probate Court [§ 946] p 1127 
11. Declarations of Law [§ 947] p 1127 
12. Objections and Exceptions [§ 948] p 1127 
S. New Trial [§§ 949-951] p 1128 
1. In General [§ 949] p 1128 
2. Grounds [§ 950] p 1129 
3. Proceedings To Procure New Trial [§ 951] p 1131 
T. Judgment, Order, or Decree [§§ 952-990] p 1132 
1. In Probate Proceeding [§§ 952-959] p 1132 
. In General [§ 952] p 1132 : 
. Form and Contents in General [§ 953] p 1133 
. Where Trial by Jury; Conformity to Verdict [§ 954] p 11383 
. Consent or Agreement of Parties [§ 955] p 1134 
. Refusal of Probate [§ 956] p 1134 
. Entry and Record [§§ 957-958] p 1134 
(1) Necessity [§ 957] p 1134 
(2) Sufficiency [§ 958] p 1134 
g. Certificate of Probate [§ 959] p 1135 
2. As to Probate or Establishment of Lost or Destroyed Will [§ 960] p 1136 
3. In Action or Proceeding To Contest or Set Aside Will [§ 961] p 1136 
4. Opening, Revoking or Vacating [§§ 962-990] p 1136 ; 
a. Nature and Form of Remedy [§§ 962-969] p 1136 
(1) Proceeding in Probate Court [§§ 962-968] p 1136 
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(a) Power of Court in General [§ 962] p 1136 
(b) Extent and Limitation of Power [§§ 963-964] p 1138 
aa. In General [§ 963] p 1138 
bb. As Affected by Lapse of Time [§ 964] p 1138 
(c) Discretion of Court, or Matter of Right [§ 965] p 1139 
(d) Power of Clerk or Other Court Officer [§ 966] p 1139 
(e) Nature and Scope of Proceedings [§ 967] p 1139 
(f) Revocation of Court’s Own Motion [§ 968] p 1139 
(2) Suit in Equity [§ 969] p 1139 
b. Grounds for Opening, Vacating, or Revoking [§$ 970-974] p 1140 
(1) In General [§ 970] p 11406 
(2) Fraud and Collusion [§ 971] p 1141 
(3) Lack of Citation or Notice; Appearance [§ 972] p ee 
(4) Newly Discovered Evidence [§ 973] p 1144 
(5) Discovery and Production of Another Will or Paper [§ 974] p 1144 
e. Who May Apply [§§ 975-976] p 1145 
(1) In General [§ 975] p 1145 
(2) Estoppel [§ 976] p 1146 
d. Time for Application; Laches [§§ 977-978] p 1147 
(1) Im General [§ 977] p 1147 
(2) Statutory Limitations [§ 978] p 1148 
e. Conditions Precedent [§ 979] p 1149 
f. Application or Petition [§§ $80-981] p 1149 
(1) In General [§ 880] p 1149 
(2) Allegation of Grounds [§ 981] p 1149 
. Answer, Plea, and Replication [§ 982] p 1150 
. Parties [§ $83] p 1151 
. Citation or Notice; Appearance [§ 984] p 41151 
. Hearing and Determination [§§ [85-988] p 1152 
(1) In General [§ 985] p 1152 
(2) As to Opening Default [§ 986] p 1153 
(3) Presentation and Reception of Proof [§ 987] p 1153 
(4) Burden of Proof; Evidence [§ 988] p 1153 
k. Order or Decree; Relief [§ 989] p 1154 
l. Effect of Vacating Probate Decree [§ 990] p 1154 
U. Review [§§ 991-1066] p 1155 
1. Of Probate Proceedings [§§ 991-1046] p 1155 
. Form of Remedy [§ 991] p 1155 
. Appellate Jurisdiction [§ G92] p 1156 
. Decisions Reviewable [§ 993] p 1157 
. Right of Review [§ 994] p 1158 
. Presentation and Reservation in Lower Court of Grounds of Review [§ 995] p 1161 
. Parties [§ 996] p 1163 
. Requisites and Proceedings for Transfer of Cause [§§ 997-1014] p 1165 
(1) In General [§ 997] p 1165 
(2) Time for Taking Proceedings [§§ 998-1001] p 1165 
(a) In General [§ 988] p 1165 
(b) Delayed or Belated Appeals [§ 999] p 1166 
(c) Commencement of Period of Limitation and Computation of Time [§ 1000] 
p 1167 
(d) Taking and Perfecting Proceedings [§ 1001] p 1168 
(3) Petition, Affidavit, Application, or Demand [§§ 1002-1004] p 1168 
(a) Necessity [§ 1002] p 1168 
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(b) Requisites and Sufficiency [§ 1003] p 1169 
(c) Amendment [§ 1004] p 1169 
(4) Bonds, Undertakings, and Other Security [§§ 1005-1009] p 1169 
(a) Necessity [§ 1005] p 1169 
(b) Requisites and Sufficiency [§§ 1006-1007] p 1170 
aa. In General [§ 1006] p 1170 
bb. Objections to Sufficiency [§ 1007] p 1171 
(c) Amendment and New or Additional Bonds or Undertakings [§ 1008] p 
Aalt 
(d) Recovery on Bond [§ 1009] p 1171 
(5) Notice or Citation [§§ 1010-1013] p 1171 
(a) Necessity [§ 1010] p 1171 
(b) Persons Entitled to Notice [§ 1011] p 1172 
(c) Requisites and Sufficiency [§ 1012] p 1172 
(d) Service [§ 1013] p 1173 
(6) Filing and Entry or Docketing [§ 1014] p 1173 | 
. Effect of Transfer of Cause or Proceedings Therefor [§ 1015] p 1173 
. Assignment of Errors or Grounds of Appeal [§ 1016] p 1175 
. Record or Transcript [§ 1017] p 1176 
. Dismissal, Withdrawal, or Abandonment [§ 1018] p 1178 
. Trial or Hearing and Scope of Review [§§ 1019-1042] p 1179 
(1) In General [§ 1019] p 1179 
(2) Questions of Fact; Verdict and Findings [§§ 1020-1024] p 1182 
(a) In General [§ 1020] p 1182 
(b) Proceedings Equitable or De Novo [§ 1021] p 1184 
(c) What Constitute Questions of Fact [§ 1022] p 1185 
(d) On Motions or Incidental Questions [§ 1023] p 1185 
(e) Direction of Verdict [§ 1024] p 1186 
(3) Trial De Novo [§§ 1025-1038] p 1186 
(a) In General [§ 1025] p 1186 
(b) Mode and Conduct of Trial [§§ 1026-1034] p 1187 
aa. In General [§ 1026] p 1187 
bb. Pleadings [§ 1027] p 1187 
ec. Evidence [§§ 1028-1031] p 1187 
(aa) In General [§ 1028] p 1187 
(bb) Burden of Proof [§ 1029] p 1188 
(cc) Admissibility [§ 1030] p 1188 
(dd) Weight and Sufficiency [§ 1031] p 118% 
dd. Right To Open and Close [§ 1032] p 1189 
ee. Argument and Conduct of Counsel [§ 1033] p 1190 
ff. Award of Issues or Jury Trial and Framing Thereof [§ 1034] p 1190 
(ce) Verdict and Findings [§ 1035] p 1192 
(d) Instructions [§ 1036] p 1192 
(e) New Trial [§ 1037] p 1192 
(f) Change in Place of Trial [§ 1038] p 1193 
(4) Presumptions [§ 1039] p 1193 
(5) Harmless or Prejudicial Error [§ 1040] p 1193 
(6) Discretion of Lower Court [§ 1041] p 1197 
(7) Time for Trial or Hearing [§ 1042] p 1198 
m. Determination and Disposition of Cause [§§ 1043-1046] p 1198 
(1) In General [§ 1043] p 1198 
(2) Mandate and Proceedings in Lower Court [§ 1044] p 1200 
(3) Proceedings in Court to Which Issues Sent for Trial [§ 1045] p 1201 
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(4) Proceedings after Determination of Issues by Other Court [§ 1046] p 1201 
2. Actions Relating to Wills or Probate [§§ 1047-1066] p 1201 
. In General [§ 1047] p 1201 
. Form of Remedy [§ 1048] p 1201 
. Decisions Reviewable [§ 1049] p 1201 
. Right of Review [§ 1050] p 1202 
. Parties [§ 1051] p 1202 
. Presentation and Reservation in Lower Court of Grounds of Review [§ 1052] p 1202 
. Requisites and Proceedings for Transfer of Cause in General [§ 1053] p 1204 
. Effect of Transfer of Cause or Proceedings Therefor [§ 1054] p 1204 
. Assignment of Errors or Grounds of Appeal [§ 1055] p 1204 
. Record or Transcript [§ 1056] p 1204 
. Hearing and Scope and Mode of Review [§§ 1057-1065] p 1205 
(1) In General [§ 1057] p 1205 
(2) Questions of Fact, Verdict, or Findings [§§ 1058-1061] p 1205 
(a) Im General [§ 1058] p 1205 
(b) Proceedings Equitable or De Novo [§ 1059] p 1207 
(c) What Constitute Questions of Fact [§ 1060] p 1207 
(d) Direction of Verdict; Demurrer to Evidence; Dismissal or Nonsuit 
[§ 1061] p 1207 
(3) Presumptions [§ 1062] p 1208 
(4) Harmless and Prejudicial Error [§ 1063] p 1208 
(5) Induced or Invited Error [§ 1064] p 1210 
(6) Discretion of Lower Court [§ 1065] p 1211 
1. Determination and Disposition of Cause [§ 1066] p 1211 
V. Costs and Expenses [§§ 1067-1087] p 1212 
1. Costs [§§ 1067-1076] p 1212 
a. Power To Award [§ 1067] p 1212 
b. To Whom Awarded, and Persons, Property, or Funds Liable [§§ 1068-1072] p 1212 
(1) In General [§ 1068] p 1212 
(2) Proponent [§ 1069] p 1213 
(3) Contestant [§ 1070] p 1215 
(4) Other Persons and Particular Parts of Estate Chargeable [§ 1071] p 1216 
(5) Adjustment as between Parties Liable [§ 1072] p 1216 
ce. By Whom Taxed and Awarded [§ 1073] p 1216 
d. Items Allowable [§ 1074] p 1216 
e. Time for Award [§ 1075] p 1217 
f. Security for Costs [§ 1076] p 1217 
2. Counsel Fees and Expenses [§§ 1077-1085] p 1218 
a. Power To Award [§ 1077] p 1218 
b. To Whom Awarded, and Persons, Property, or Funds Liable [§§ 1078-1081] p 1219 
(1) In General [§ 1078] p 1219 
(2) Proponent [§ 1079] p 1219 
(3) Contestant [§ 1080] p 1220 
(4) Other Persons and Particular Parts of Estate Chargeable [§ 1081] p 1221 
e. Amount [§ 1082] p 1222 
d. Fees to Guardian Ad Litem and Admimstrator Ad Litem [§§ 1083-1084] p 1223 
(1) In General [§ 1083] p 1223 
(2) Amount and Proceedings To Award [§ 1084] p 1223 
e. Proceedings for Allowance of Counsel Fees [§ 1085] p 1223 
3. Enforcement of Payment [§ 1086] p 1224 
4, Costs and Expenses on Appeal [§ 1087] p 1224 
W. Opcration and Effect [§§ 1088-1108] p 1226 
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1. Probate [§§ 1088-1102] p 1226 
a. In General [§§ 1088-1098] p 1226 
(1) General Rules [§ 1088] p 1227 
(2) Construction of Decree [§ 1089] p 1227 
(3) Custody and Ownership of Probated Will [§ 1090] p 1227 
(4) Preswmptions as to Validity of Probate [§ 1091] p 1227 
(5) Conclusiveness of Proceedings [§§ 1092-1094] p 1228 
(a) In General [§ 1092] p 1228 
(b) Particular Matters Concluded [§ 1093] p 1230 
(ce) Persons Concluded [§ 1094] p 1233 ; 
(6) Collateral Impeachment [§§ 1095-1096] p 1235 
(a) In General [§ 1095] p 1235 
(b) What Proceedings Are Collateral [§ 1096] p 1236 
(7) Will or Copy Thereof, Probate, and Record as Evidence [§§ 1097-1098] p 1237 
(a) In General [§ 1097] p 1237 ; 
(b) Conditions Precedent to Admissibility [§ 1098] p 1239 
b. Foreign Probate [§§ 1099-1102] p 1240 
(1) In General [§ 1099] p 1240 
(2) Operation on Realty and Personalty [§ 1100] p 1242 
(3) Collateral Impeachment [§ 1101] p 1243 
(4) Will or Copy Thereof, Probate, and Record as Evidence [§ 1102] p 1244 
2. Adjudication as to Validity of Will or Probate [§§ 1103-1107] p 1245 
a. In General [§ 1103] p 1245 
b. Refusal, Revocation, or Setting Aside of Probate [§§ 1104-1106] p 1246 
(1) In General [§ 1104] p 1246 
(2) Conclusiveness of Decree [§§ 1105-1106] p 1246 
(a) In General [§ 1105] p 1246 
(b) Matters Concluded [§ 1106] p 1247 
e. Collateral Impeachment [§ 1107] p 1248 
3. Vacation of Decree Setting Aside Probate [§ 1108] p 1249 
X. Record [§ 1109] p 1249 


CROSS REFERENCES 


Allowance pending administration as barred by testa- Parol evidence see Evidence § 1528. 
mentary provision for widow and children see Execu- Perpetuities generally see Perpetuities 48 C.J. p 929. 
tors and Administrators §§ 813-815. Powers generally see Powers 49 C.J. p 1244. 
Antenuptial agreement in form of see Husband and Wife Privileged communications between testator and attor- 
§ 182. ney drawing will see Witnesses [40 Cyc 2365]. 
Appointment of: Probate courts see Courts §§ 419-444. 
Executor see Executors and Administrators § 55. Revocation of gift causa mortis see Gifts § 123. 
Guardian see Guardian and Ward §§ 33-37. Sales by executor under will: 
Best and secondary evidence of see Evidence § 1241. Generally see Executors and Administrators §§ 630— 
Change of insurance beneficiary by will see Mutual Bene- 688. 
fit Insurance § 165. Effect of testamentary provisions on authority to sell 
Charge on land by will as encumbrance see Vendor and under order of court see Executors and Administra- 
Purchaser § 593. tors § 1459. 


Charitable bequests or devises generally see Charities Securing benefit under will as motive for homicide see 


Seite Homicide § 414. 
Color of title under see Adverse Possession § 306. Specifie performance of: 
Disposal of proceeds of life insurance see Life Insur- Agreement to make or not to make will see Specific 
ance § 352. \ Performance §§ 308-313. 
Effect on course of descent see Descent and Distribution Mutual wills see Specific Performance § 313. ' 
§§ 2, 65-76. Stipulation as to validity of will see Stipulations § 19 
Equitable conversion by will see Conversion §§ 25-49. note 36 [b]. 
Bscheat under will disposing of property as law directs | Taking under by alien see Aliens §§ 18-20, 35. 
see Escheat § 2. ; Taxation of: 
Forgery § 40. Charitable bequests see Taxation §§ 2527-2529. 
Gifts in expectation of death see Gifts §§ 92-142. Legacies or devises see Internal Revenue §§ 97-108: 
Homestead: Taxation §§ 2342-2717. 
Devise of see Homesteads §§ 341, 342. Testimony of husband or wife of legatee as to transac- 
Election by widow see Homesteads § 483. tion with testator see Witmesses [40 Cyc 2282]. 
Insurable interest of residuary devisee or legatee see Trusts generally see Trusts 65 C.J. p 184. 
Fire Insurance § 4. ; Vested rights as affected by statute: 
Interpleader as to executor or administrator see Inter- ren aat method of execution see Constitutional Law 
pleader § 25. ; 5 ; 
Liability of legatee for fees of attorney employed to Curing incapacity to take see Constitutional Law § 510. 
contest see Attorney and Client § 302 note 81 [a]. Validating defectively executed will see Constitutional 
Marriage settlement as affected by will see Husband and _ Taw § 511. _ ; ‘ 
Wife § 226. Wills as hea Ty Ty aa statute of frauds in creating 


Notice to purchasers see Vendor and Purchaser §§ 944, trusts see Trusts § 
993. 
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[§ 1] A. Will.*% A “will” is the legal declaration 
of a man’s intentions, which he wills to be perform- 
ed after his death,” touching either the disposition 
of his property, the guardianship of his children, or 
the administration of his estate;* the legal declara- 
tion of a man’s mind as to the manner in which he 


1. Definitions of: 
Bequest see infra XIII in 69 C.J. 
Devise see infra XIII in 69 C.J. 
Devisee see infra XIII in 69 C.J. 
Legatee see infra XIII in 69 C.J. 
Legacy: 

In general see infra XIII in 69 C.J. 

Demonstrative see infra XIII in 69 


General see infra XIII in 69 C.J. 
Particular see infra XIII in 69 C.J. 
Pecuniary see infra XIII in 69 C.J. 
Specific see infra XIII in 69 C.J. 
Universal see infra XIII in 69 C.J. 
1%. Will: 

Contingent see infra § 256. 


Distinguished from other instruments 
see infra §§ 234-250. 


Foreign see infra § 656. 

Holographic see infra § 396. 

Joint see infra XIV in'69 C.J. 

Meaning of word as used in will see 
Hades, QO wel) Ce eOrUs 

Mutual see infra XIV in 69 C.J. 

Mystic see infra § 408. 

Nature and essentials of see infra §§ 
223-249. 

Nuncupative see infra § 409. 

Olographic see infra § 396. 

Reciprocal see infra XIV in 69 C.J. 


2. Blackstone Comm. [quot Colton 
v. Colton, 8 S.Ct. 1164, 127 U.S. 300, 
309, 32 L.Ed. 138; Smith v. Bell, 6 
Pet. CUES) 685 15, 8 L.Ed. 322 (quot 


Hardenbergh v. Ray, 14 S.Ct. 305, 151 
WES tte) 1276.) 88 onda (938)s) (Grit 
v. Morgan, 208 F. 660, 663; Burnes v. 
issonerevacy, TG MIE rasa eye wei) MOOR 
357; Jackson v. Culpepper, 3 Ga. 569, 
573; Mills v. Newberry, 1 N.H. 156, 
159, 112 Til. 123, 54 Am.R. 213; Lim- 


bach v. Bolin, 183 S.W. 495, 496, 169 
Ky. 204, L.R.A.1916D 1059; Ward v. 
Ward, 48 S.W. 411, 412, 104 Ky. 857 
(quot Morrison y. Bartlett, 147 S.W. 
761, 762, 148 Ky. 838, 41 I: R.A.N.S! 
39); Krause v. Krause, 201 N.W. 670, 
673, 113 Neb. 22; Langdon v. Astor’s 
Lixrs lon Ney. 9,049: In sre Green- 
berg’s Will, 253 N.Y.S. 667, 675, 141 
Mise. 874 (quot In re Mullin’s Will, 
256 IN. Y.s. 519, 520, 143 Mise. 256); 
Price v. Johnson, 90 N.C. 592, 595; 
Taser veal caspel, wa Pa phos sled On: 
590, 593; In re McCune’s Estate, 109 
AL 156, 265 Pa. 523; Coulter v. Shel- 
madine, 53 A. 638, 204 Pa. 120, 122; 
Frew v. Clarke, 80 Pa. 170, 178; Hill- 
Taylor Co. v. Shade, (S.D.) 232) N. Ww. 
89, 91]; Alexander Wills [quot Mc- 
Dermid v. Bourhill, 199 P. 610, 612, 
101 Or. 305, 22 A.L.R. 428]; Robinson 
vy. King, 6 Ga. 539, 547; Robertson 
v. Robertson, 24 S.W.(2d) 282, 288, 
232 Ky. 572; Clayton v. Liverman, 19 
N.C. 558, 560; In re Stinson’s Hstate, 
77 A. 807, 228 Pa. 475, 477, 139 Am.S.R. 
Od 40. de RVAGNGS. | ULT 3: 


[a] Similar definition.—‘The just 
sentence of our will touching what 
we would have done after our death.” 
Payne v. Sale, 22 N.C. 455, 457 [quot 


eee 


WILLS 


I. DEFINITIONS! 


[By Cuarutes Reznixorr] 


his death; 


In re Edwards’ Will, 90 S.E. 418, 419, 
172 N.C. 369; In re Deyton’s Will, 99 
S.H. 424, 429, 177 N.C. 494 (‘with our 
estate’’) ]. 


[b] Of English or Saxon origin, 
the use of the expression “will” “is 
confined to those countries where 
Wnglish jurisprudence prevails either 
directly or as the foundation of the 
law.” Alexander Wills [quot Adams 
Vv. Holey, 173 N.b, 197, 198, 36 Ohio 
App. 295]. 

[c] “In atin called testamen- 
tum, i. e. testatio mentis, the witness 
of a man’s mind.” Bacon Abr. [quot 
Hubbard v. Hubbard, 12  Barb.'148) 
153 (aff 8 N.Y. 196, Seld. 89)]. 

[ad] Under Roman law, ‘a will is 
the declaration of a desire or state 
of mind made in the presence of law- 
ful witnesses, to be made known and 
have effect after the death of the tes- 
tator.” Ulpian faquot Harris v. Bust 
Co., 5 Tenn.Civ.A. 678, 693 (as “‘trans- 
lated by Dr. Cooper in his notes to 
his Justinian’’)]. 


3. Ward v. Ward, 48 S.W. 411, 412, 
104 Ky. 857 [quot Morrison v. Bart- 
lett, 147 S.W. 761, 762, 148 Ky. 833, 41 
L.R.A.N.S. 39]; Matter of Davis’ Will, 
92 N.Y.S. 968, 970, 45 Mise. 554. 


4 Tomkins vy. Tomkins, 17 S.C.L. 
92, 96, 19 Am.D. 656 [quot Matter of 


Davis’ Will, 92 N.Y.S. 968, 970, 45 
Mise. 554]. 
[a] Similar definitions.—‘‘A just 


and complete declaration of a man’s 
mind, or last will of what he would 
have done with his estate after his 
death; or, according to some . 

the declaration of the mind either’ by 
word or writing, in disposing of an 
estate, and to take effect after the 
death of the testator.” Bacon Abr. 
[quot Hubbard v. Hubbard, 12 Barb. 
148, 153 [aff 8 N.Y. 196, Seld. 89] (in 
part); McGee vy. McCants, DZS Calas 
517, - 522): 


5. Jarman Wills [quot Leathers v. 
Greenacre, 53 Me. 561, 567]; Under- 
hill Wills [quot Smith v. Smith, 70 S. 
AOA 2 tole Viens 20D, oe L.R.A.N.S. 
1018]; Jacobs v. Button, 05 Asn V50; 
151, 79 “Conn: 360; ©’ Brien’ ve Me- 
Cartnyy (52. ADD D.C. issn egeo Hy eos 
919; Byrne v. Hume, 47 N.W. 679, 84 
Miche 13a, 1925 


[a] Similar definitions.—(1) “The 
legal expression of a person’s wishes 
as to the disposition of his property 
after his death.” Swinburne Wills 
[quot Starks v. Lincoln, 291 S.W. 132, 
134, 316 Mo. 483]. (2) “A disposi- 
tion of property to take effect after 
death) )hurner) Vv. Scott, bie Pane dieos 
132 [quot Baker v. Baker, 51 Ohio 
St. 217, 222 (quot Holmden vy. Craig, 
16 OhiorCir:CtN.S, 157, 163) 9. (3p) AA 
disposition of real and personal prop- 
erty, to take effect after the death of 
the testator.” Kent Comm. [quot 
Coulter v. Shelmadine, 53 A. 638, 04 
Pa. 120, 122]. . (4) aN disposition of 
property to take effect at the death 
of the testator.” In re Beffa’s Estate, 
201 P. 616, 617, 54 Cal.App. 186. (5) “A 
disposition of property to take effect 
on or after the death of the owner.” 


would have his estate* or property® disposed oz 
an instrument by which a person makes 
a disposition of his property to take effect after his 
death;® a written instrument, legally executed, by 
which a man makes disposition of his estate, to take 
effect after his death." 


[§ 1 


£ after 


All definitions of a will in- 


Mercer v. Kirkpatrick, 22 Haw. 644, 
647; In re Perry’s Will, 137 S.B. 145, 
193 N.C. 397; In re Deyton’s Will, 99 
S.BE. 424, 429, 177 N.C. 494; In re Ed- 
ward’s Will, 90 S.B. 418, 419, 172 N.C. 
369; Tax Commission of Ohio v. 
Parker, (Ohio) 158 N.E. 89, 90 [last 
three cit Cyc]. (6) ‘A voluntary dis- 
position of property, in a mode rec- 
ognized by law, to take effect after 


death.” Reagan v. Stanley, 11 Lea 
(Tenn.) 316, 322. ! 
[b] Statutory definition. — ‘The 


act by which a person disposes of all 
his -property or of 2. part /of it, te 
take effect after his death, is called a 
will.” Civ. Code § 675 [quot Roman v. 
Agosto, 27 Porto Rico 529, 531]. 


6 Jarman Wills [quot Blacksher 
Co. v. Northrup, 57 So. 743, 744, 176 
Ala. 190, 42 L.R.A.N.S. 454;° Rice’s 
Adm’r v. Rice, 68 Ala. 216, 218; Wells 
v. Lewis, 228 S.W. 3, 4, 190 Ky. 626; 
Ward v. Ward, 48 S.W. 411, 412, 104 
Ky. 857 (quot Morrison y. Bartlett, 
147 S.W. 761, 762, 148 Ky. 833, 41 L. 


RVA.N.S. 39); Barney v.' Hays; 29 2. 
232) 11 )Mont:, 5715 575, 28) Aum Soke 
495; Matter of Davis’ Will, 92 N.Y.S. 


968, 970, 45 Misc. 554; Green v. Lane, 
45 N.C. 102, 113]; Redfield Wills 
[quot Ward v. Ward, 48 S.W. 411, 412, 
104 Ky. 857 (quot Morrison v. Bart- 
lett, 147 S.W. 761, 762, 148 Ky. 833, 
41 'L.R.A.N.S. 39)]; Daniel v. Hill; 
52 Ala. 430, 436; Austin v. First 
Trust & Savings Bank, 175 N.E. 554, 
343 Ill. 406, 412, 413 [rev In re Aus- 
tin’s Estate, 256 Ill.App. 236]; Noble 
v. Fickes, 82 N.E. 950, 230 Ill. 594, 
600, 13. L.R-ALN.S. 1203, 12 Ann.Gas: 
282, 13 Prob.Rep.Ann. 135 [quot Mc- 
Dermid v. Bourhill, 199 P. 610, 612, 
101 Or. 305, 22 A.L.R. 428]; Howard’s 
EXx’r v. Dempster, 54 S.W.(2d) 660, 
661, 246 Ky. 153; Cover v. Stem, 10 
A. 231, 67 Md. 449, 453, 1 Am.S.R. 406; 
McDaniel v. Johns, 45 Miss. 632, 641; 
In re Brunswick’s Estate, 256 N.Y.S. 
S79, SST, 142. Mise. sh735) | Moons wv. 
Stewart, 101 N.E. 344, 345, 87 Ohio St. 
349, 45 L.R.A.N.S. 48, Ann.Cas.1914A 
104; Crane v. Doty, 1 Ohio St. 279, 
282 (quot Holmden vy. Craig, 16 Ohio 
Cir CENA Ss Loe eles 


[a] Similar definition.—‘“‘In law a 
man’s will is the instrument by which 
he expresses his intentions as to the 
disposition of his property at his 
death.’ Loveren v. Eaton, 113 A. 206, 
207, 80 N.H. 62. 


7. Underhill Wills [quot Smith v. 
Smith, 70 SE. 491, 492, 112 Va. 205, 
33 L.R.A.N.S. 10428]; Webster D. 


[quot Tax Commissioner of Ohio v. 
Parker, (Ohio) 158 N.E. 89, 90]. 


[a] Similar definitions.—(1) “The 
formal declaration in writing by 
which the maker provides for the dis- 
tribution of his property after his 


death.” Lott v. Thompson, 15 S.E. 
278, 36 S.C.938. To same effect Tax 
Commissioner of Ohio v. Parker, 


(Ohio) 158 N.E. 89, 90. (2) “The ordi- 
nary conception of the term ‘will,’ 

applied to a testament, is the for mal 
instrument by which a person @ispos- 
es of his property to take effect at 
his death.” In re Peirce’s Hstate, 115 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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clude the idea that it is a means of disposing of prop- 
erty to take effect at the death of the testator. <A 
will, ex vi termini, means a voluntary disposition of 
property to take effect after death,® and is so eall- 
ed because it expresses the will of the maker as to 
the direction which his property shall take.!° The 
word “will” has a technical meaning, and implies an 
instrument executed in conformity with prescribed 
formalities, but subject to alteration or cancellation 
at the volition of the maker.1? By “will” is meant 
the last will and testament, the final disposition of 
property, speaking as of the time of the testator’s 
death.t? The word, used generically, includes ecodi- 
eils.18 

A last will is a lawful disposing of that which any 
one would have done after death.+* 


A last will and testament'® is the disposition of 
one’s property to take effect after death.*° It is the 
expression most commonly employed to designate the 
instrument which makes a testamentary disposition 
of real and personal property.** 


Unnatural will.tS <A will is “unnatural” when it 
is different from what it might be expected to have 
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been.'® The expression is usually applied in a case 
where a testator without apparent reason leaves his 
estate or a large portion of it to strangers to the 
exclusion of the natural objects of his bounty.?° In 
a legal sense, a will is “unnatural,” only when it is 
contrary to what the testator from his known views, 
feelings, and intentions would have been expected 
to make; when it is in accordance with such views 
it is not “unnatural,” however much it may differ 
from the ordinary actions of men in similar cireum- 
stances.?4 A will is not necessarily “unnatural” be- 
cause of a discrimination between heirs of the same 
degree, or because of the entire exclusion of a part 
or all of them.?? 


Nonintervention or independent will. Where by 
statute, upon the testator indicating that such is 
his desire, administration independent of the con- 
trol of courts of probate jurisdiction is authorized,”* 
a will containing such provision is termed a “non- 
intervention will.”?4 Accordingly, the term has been 
defined as a will which authorizes the executor or ex- 
ecutrix to settle and distribute the estate without 
intervention of the court and without the giving of 


P. 835, 837, 63 Wash. 437. 

[b] “Instruments that relate to 
real estate only” included in the stat- 
utory use of the word “will.” Matter 
of Davis’ Will, 92 N.Y.S. 968, 970, 45 
Misc. 554. 

{c] Im Illinois, “a will is an in- 
strument executed by a person of 
full age and sound mind, for the pur- 
pose of disposing of his property aft- 
er his death, which instrument must 
be signed by him in the presence of 
two witnesses, who must sign the 
same as such witnesses in his pres- 
ence and in the presence of each oth- 
er. In re Brown’s Will, 120 N.W. 
667, 143 Iowa 649, 659. 


[d] In Louisiana, “any document 
entirely written, dated, and signed 
by the testator, and purporting to ex- 
press his last wishes touching the 
disposition to be made of his estate 
after his death, is a will by whatever 
name he may choose to call it.” Suc- 
cession of Ledet, 128 So. 273, 274, 170 
La. 449. 

[e] “In Ohio, it [a will] is an in- 
strument ‘in writing signed by the 
party making the same, or by some 
other person in his or her presence, 
and by his or her express direction, 
attested and subscribed by two or 
more credible witnesses,’ and by 
which tthe party executing the same, 
makes a disposition of his or her 
property, to take effect after his cr 
her death.” Bailey v. Bailey, 8 Ohio 
238, 245 [quot Holmden v. Craig, 16 
Ohio Cir; CENCSwLoa,, £63]. 


Formal requisites generally see in- 
fra §§ 258-394. 

8. Holmden v. Craig, 16 Ohio Cir. 
Ctn.S..-15 7, 1638. 

9. Morrow v. Morrow, 2 Tenn.Ch. 
549, 563. 

10. McRee’s Adm’rs v. Means, 34 
Ala. 349, 361. See George v. Green, 
13 N.H. 521, 526° (a will is “a dis- 
position of lands from the heir’’). 


“The very purpose of the statute of 
wills was to recognize and create a 
right in the owner, having testamen- 
tary capacity, to make disposition of 
his property according to his own 
choice and pleasure, and in variance, 
if need be, to the usua! rules of in- 
heritance as fixed by the statute of 
descent and distribution.” Purdy’s 


Adm’r v. Evans, 160 S.W. 1071, 156 Ky. | vision, 


[68 C. J.—16] 


342. 

“A will is made to avoid, not to 
carry into effect, the statute of dis- 
tribution.” Cuthbert v. Laing, 73 A. 
641, 75 N.H. 304. 


11. Wilks v. Burns, 60 Md. 64, 68 
[quot Robbins v. Smith, 73 N.E. 1051, 
HOSS, 72) Ohio Sts 1qe 


“Tt is his will because his own mind, 
untrammeled and free, has determin- 
ed to give the disposition of his prop- 
erty a certain designated direction.” 
Wilks v. Burns, 60 Md. 64, 68 [quot 
Robbins v. Smith, 73 N.EB. 1051, 1055, 
72 Ohio St. 1]. 

Revocation generally see infra §§ 
478-560. 


12. In re Kiltz’s Will, 211 N.Y.S. 
450, 461, 125 Misc. 475. To same ef- 
fect Harris v. Harris’ Estate, (Tex.) 
276 S.W. 964, 966. 


13. Newhall v. Newhall, 117 N.E. 
476, 280 Ill. 199, 204; Fry v. Morrison, 
42 N.E. 774, 159 Ill. 244, 249; In re 
Mahlstedt’s Will, 250 N.Y.S. 628, 635, 
140 Mise. 245; In re Miller’s Will, 
194 N.Y.S. 843, 119 Misc. 4, 5. 


[a] Statutory provisions (1) re- 
lating to wills must be understood as 
including codicils. Fry v. Morrison, 
42) N. Be tTS Oday hbo Ee 244 @2)) 
“The term ‘will,’ as used in this chap- 
ter, shall include all codicils, as well 
as wills.” New York Decedent Es- 
tate Law § 2 [quot In re Simeone’s 
Estate, 253 N.Y.S. 688, 693, 141 Misc. 
737; In re Greenberg’s Will, 253 N. 
Ves. 66700675) 00 4 Mise a 874 othat 
such definition represents the custom- 
ary legal thought on the subject is 
demonstrated by the fact that a sub- 
stantially identical terminology is en- 
joined in Subdivision 4 of section 314 
of the Surrogate’s Court Act, and that 
like statutes have been adopted in a 
large majority of the other states 
of the Union, among others, in Ari- 
zona, California, Colorado, Delaware, 
Illinois, Indiana, Iowa, Kansas Ken- 
tucky, Maine, Massachusetts, Michi- 
gan, Minnesota, Mississippi, Missouri, 
Montana, Nevada, New Hampshire, 
North Carolina, North Dakota, Ohio, 
Oklahoma, South Dakota, Utah, Vir- 
ginia, West Virginia, Wisconsin, and 
Wyoming’); In re Mahlstedt’s Will, 
250 N.Y.S. 628, 635, 140 Misc. 245 
(mod 254 N.Y.S. 1011, 234 App.Div. 
891)]. (38) In Ohio, by statutory pro- 
“will” includes “codicil.” 


Clark v. Carpenter, 32 Ohio C.A. 87. 
“Codicil” infra § 2. 


14. Swinebourne pt 1 §§ 3 and 4 
[quot Limbach v. Bolin, 183 S.W. 
495, 496, 169 Ky. 204, L.R.A.1916D 
1059; Morrow v. Morrow, 2 Tenn.Ch. 
549, 563]. 


15. “Testament” infra § 3. 


16. Redfield Wills [quot Robinson 
v. Brewster, 30 N.E. 683, 686, 140 IIl. 
649, 33 Am.S.R. 265; Barney v. Hayes, 
29 P. 282, 284, 11 Mont. 571, 28 Am. 
S.R. 495; In re Kiltz’s Will, 211 N. 
Y.S. 450, 461, 125 Misc. 475]. 


17. Alexander Wills [quot Adams 
v. Foley, 173 N.E. 197, 198, 36 Ohio 
App. 295]. But see Williams’ Ex’rs 
[quot Matter of Davis’ Will, 92 N.Y.S. 
968, 969, 45 Misc. 554] (“a last will 
and testament is defined to be the 
just sentence of our will touching 
what we would have done after our 
death, and in strictness, perhaps, the 
definition might be narrowed by add- 
ing ‘respecting personal estate’’’). 


18. “Inofficious” or “nundutiful’ 
will see infra this section text and 
notes 27, 28. 


Unjust or unnatural disposition see 
infra § 231. 


19. Herwick v. Langford, 41 P. 701, 
705, 108 Cal. 608 [quot In re Wilson’ 
ae 494 Poi 2ke7 I OT TaCateGo 


20. In re Shay’s Estate, 237 P. 
1079, 1088, 196 Cal. 355. See In re 
Whatmough, 101 A. 857, 861, 258 Pa. 
22 (“a will disinheriting a child or 
children dependent, and substituting 
in their stead, as beneficiary, one with 
whom the testator sustained illicit 
relations, would be not only inoffi- 
cious, but unnatural’’), 


21. In re Morgan’s Estate, 68 A. 
958, 954, 219 Pa. 355 [quot:In re 
Ewart’s Estate, 92 A. 708, 710, 246 
Pa. 579]. 


22. Henry v. Hall, 17 So. 187, 106 
Ala. $4, 99, 54 Am.S.R. 22 (“the cir 
cumstances of the case must deter- 
mine the naturalness of a donation 
or bequest’). 

23. See Executors and Adminis- 
trators § 2895 et seq. 


24 %In re Hanson, 151 P. 264, 87 
Wash. 113; In re Macdonald. 65 
1111, 29 Wash. 422. ae 


, 
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“Tnofficious” or “undutiful” will. 


_an “inofficious” or “undutiful” will is such as sub- 
stantially departs from the disposition of the es- 
tate, as it would be distributed in ease of intestacy.?7 
An “inofficious will” is a term of the civil law to des- 
ignate one in which natural affection and the claims 


The term “independent will” does not in- 
elude a will appointing an executor without bond 
but failing to provide that no other or further ac- 
tion should be taken in the court having probate ju- 
risdiction than the return of an inventory and ap- 
praisement of the property belonging to the estate.*® 
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will.?1 


In the civil law, 


of near relations have been disregarded.” 


25. In re Macdonald, 69 
29 Wash. 422, 423. 


26. Glover v. Coit, 81 S.W. 
36 Tex.Civ.App. 104. 

“Independent executor” see Execu- 
tors and Administrators § 2895. 

27. Stein v. Wilzinski, 4 Redf.Surr. 
GN.) ~-441,°-450. See Lagrange v. 
Barre, 11 Rob. (La.) 302, 311, 312 (“an 
inofficicous or excessive donation, 
means the disposition which fathers 
and mothers, or other ascemndants, 
make of their property to the preju- 
dice of their descendants, beyond the 
proportion reserved to them by law’’). 

[a] “Such a definition is entirely 
inconsistent with the law of wills, as 
recognized and established in this 
country.” Stein v. Wilzinski, 4 Redf. 
Surr. (N.Y.) 441, 450. 

28. Banks v. Goodfellow, L.R. 5 
@.B.549, 570, 16 E.R.C. 713. See In 
re Willford’s Will, (N.J.Prerog.) 51 
A. 501, 502 (a term “predicable of such 
instruments as ignore the moral 
claims upon the testator which the 
ties of kindred suggest’). 


[a] “Inofficious” and “unnatural” 
equivalent.—In re Willford’s Will, (N. 
J.) 51 A. 501, 502. 

[b] Under Roman law, ‘‘inofficious” 
is used to designate a testament in 
which no mention is made of the heir. 
Clayton v. Clayton, 3 Binn. (Pa.) 476, 
486. 


1sZ oa lal 


136, 


Unjust or unnatural disposition see 
infra § 231. 

“Unnatural will” see supra this sec- 
tion text and notes 19-22. 


29. Edwards v. Freeman, 2 P.Wms. 
435, 448, 24 Reprint 803 [quot Arthur 
v. Arthur, 10 Barb. (N.Y.) 9, 25] (per 
Lord Raymond, “the statute of dis- 
tribution does not break into any set- 
tlement that has been made by the 
father; it only meddles with what is 
left undisposed of by him, and of that 
only makes such a will for the in- 
testate, as a father, free from the par- 
tiality of affections, would himself 
make; and this I may call a parlia- 
mentary will’). 

30. Execution of see infra § 394. 

Form and contents see infra § 270. 

Probate see infra § 616. 


31. In re Stapelton’s Will, 75 N.Y. 
S. 657, 659, 71 App.Div. 1; In re Phelps’ 


Will, 232 N.Y.S. 418, 421, 138 Misc. 
450. 
[a] “Little will’— Osburn v. 


Rochester Trust & Safe Deposit Co., 
102, N.E. 571, 572, 209 N.Y. 54, 46 LR. 
A.N.S. 9838, Ann.Cas.1915A 101; In re 
Greenberg’s Will, 253 N.Y.S. 667, 675, 
141 Misc. 874. 


[b] Derivation.—The word is de- 
rived “from the Latin codicillus, a 
diminutive form of codex, thus repre- 
senting a small will.” Alexander 
Wills [quot Adams y. Foley, 173 N.E. 
197, 198, 36 Ohio App. 295]. 


[c] “will” distinguished. — The 
words are not synonymous: ‘‘codicil” 
does not include “will.” Proctor v. 
Clarke, 3 Redf.Surr. (N.Y.) 445, 448. 

“Disposition” synonymous see 18 
C.J. p 1282 note 13 [b]. 

“Will” as including 
supra § 1. 

32. Hope Natural Gas Co. v. Shriv- 
er, 83 S.H. 1011, 1016, 75 W.Va. 401. 

33. La.—Succession of Ledet, 128 
So. 278, 274, 170 La. 449. 

Mass.—Tilden vy. Tilden, 13 Gray 
103, 108 [quot Pendergast v. Tibbetts, 
41 N.E. 294, 295, 164 Mass. 270]. 

N.Y.—In re Miller’s Will, 194 N.Y. 
S. 848, 119 Misc. 4, 5. But see In re 
Greenberg’s Will, 253 N.Y.S. 667, 675, 
676, 141 Misc. 874 (“in popular con- 
ception, the document designated a 
will is commonly supposed to express 
the main body of the testamentary 
wishes, and the codicil, supplements 
thereto. That such is not necessarily 
the fact is aptly illustrated by the 
facts of the case at bar’’). 

Ohio.—Clark v. Carpenter, 32 Ohio 
CRACT 8 G90, ’ 

Pa.—Pepper’s Estate, 23 A. 1039, 148 
Pa. 5, 12;. Lump v. Lump, 28 Pa.Dist. 
925, 926. 

“The very meaning of the word 
‘codicil,’ as now used, is something 
annexed or added.” In re Purdy’s 
Will, 20 N.Y.S. 307, 309. 

[a] “Postscript to a will—a mere 
afterthought of the testator.” Clark 
v. Carpenter, 32 Ohio C.A. 87, 90. 


34. Bouvier L. D. [quot In re Sime- 
one’s Hstate, 253 N.Y.S. 688, 690, 141 
Mise. 737; Proctor v. Clarke, 3 Redf. 
Surr. (N.Y.) 445, 448 (quot In re 
Plumel’s Hstate, 90 P. 192, 198, 151 
Cal. 77, 121 Am.S.R. 100)]; Dunham 
v. Averill, 45 Conn. 61, 79, 29 Am.R. 
642; Pollock v. Pollock, 159 N.E. 
305, 311, 328 Ill. 179; Succession of 
Manion, 79 So. 409, 143 La. 799, 807; 
Carter’s Hstate, 13 Pa.Co. 401. 


[a] Amendment of a will. 
ter’s Hstate, 13 Pa.Co. 401. 


35. Spencer v. Spencer, 79 S.E. 291, 
292, 163 N.C. 88. 


36. Lee v. Lee, 91 N.E. 507, 45 Ind. 
App. 645; In re Mahlstedt’s Will, 250 
N.Y.S. 628, 140 Mise. 245- [mod on 
other grounds 254 N.Y.S. 1011, 234 
App.Div. 891]; In re Phelps’ Will, 232 
N.Y.S. 418, 421, 133 Misc. 450; Cousin- 
ery’s Est., 13 Pa.Dist. 224. 


37. Standard D. [quot In re Sime- 
one’s Hstate, 253 N.Y.S. 6838, 689, 141 
Mise. 737]; Green v. Lane, 45 N.C. 
102, 113; Hope Natural Gas Co. v. 
eer: 83 S.E. 1011, 1016, 75 W.Va. 
401. 

“A ‘codicil’, not revoking the orig- 
inal will, is a mere addition to it, 
which may, or. may not, substantially 
alter its provisions. It is merely 
amendatory or explanatory of the 


“codicil” see 


Car- 


[§§ 1-2 


Parliamentary will. A term applied to the oper- 
ation of the statute of distribution.?° 


[§ 2] B. Codicil.*° 
However, it is not a new will;?? a “codicil” 
is a supplement to,?* an addition to or qualification 
of,°4 an existing will, made by the testator*® to al- 
ter, enlarge, or restrain the provisions of the will,*® 
to explain’? or republish it,*® or to revoke it.*® 
codicil is dependent for its life and force on the life 
and force of the will to which it is an adjunct.*° 
does not supersede the will, as an after-made will 
would do;*#! it is a part of the will,*” codicil**—or 


A “codicil,” in reality, is a 


A 
It 


original paper. If it partially re- 
vokes the will, by express provision 
or necessary implication, it is amend- 
atory; but it may be merely explana- 
tory.” Hope Natural” "Gas (Conv: 
Shriver, supra. 

38. Alexander Wills [quot Adams 
v. Foley, 173 N.E. 197, 198, 36 Ohio 
App. 295]; Lamb v. Lamb, 11 Pick. 
(Mass.) 371, 376. 

Revival or republication by codicil 
generally see infra §§ 576-590. 


39. Logan v. Cassidy, 50 S.E. 794, 
802.) Mla S.Cx abe 

Revocation by codicil see infra §§ 
500-506. 


40. In re Nokes’ Estate, 130 N.Y.S. 
187, 71 Misc. 383. 


41. Alexander Wills [quot Adams 
v. Foley, 173 N.E. 197, 198, 36 Ohio 
App. 295]; Lee v. Lee, 91 N.E. 507, 45 
Ind.App. 645. 

Revocation by subsequent will see 
infra §§ 491-499. 

42. Alexander Wills [quot Adams 
v. Foley, 173 N.E. 197, 198, 36 Ohio 
App. 295]; Lee v. Lee, 91 N.B. 507, 45 
Ind.App. 645; Succession of Ledet, 


128 So. 273, 274, 170 La. 449; Succes- 
sion of Manion, 79 So. 409, 143 La. 
799,--80%;. Lamb “ve Bamib, 29 SPicks 


(Mass.) 371, 376; In re Stapelton’s 
Will 75 NYS 657; (659,41 VA ppbv: 
1; Austin v. Oakes, 1 N.Y.S. 307, 310, 
48 Hun 492; Spencer v. Spencer, 79 S. 
BE. 291, 292, 163 N.C. 83; Green v. 
Lane, 45 N.C.*102, 1133) Clark iv. Caz= 
penter, 32 Ohio C.A. 87, 90; 
Estate, 23 A. 1039, 148 Pa. 5, 
Richard’s Hst., 16 Pa.Co. 357, 
Cummings’s Est., 12 Pa.Co. 45, 54; Lo- 
gan v. Cassidy, 50 S.E. 794, 802, 71 S. 
C. 175. See Adams v. Gourlay, 26 Ont. 
L. 87, 90, 21 Ont.W.R. 772, 3 Ont.W.N. 
909 (“there is no doubt of the general 
principle that a codicil forms part of 
the will or testamentary instrument, 
but not necessarily to all intents and 
purposes. As said by Lord Hard- 
wicke, C., in Fuller y. Hooper [1750], 
2 Ves. Sr. 242, ‘the testament Pbk 
may be made at different times and 
different circumstances, and therefore 
there may be a different intention at 
making one and the other’’’). 


43. Grimball v. Patton, 70 Ala. 626, 
631; Beall v. Cunningham, 3 B.Mon. 
(Ky.) 390, 393 [quot Proctor v. Clarke, 
3 Redf.Surr. (N.Y.) 445, 449 (quot In 
re Plumel’s Estate, 90 P. 192, 193, 151 
Cal. 77, 121 Am.S.R. 100)]; Alsop’s 
Appeal, 9 Pa. 374, 382; Lump v. Lump, 
28 Pa.Dist. 925, 926. 


[a] “A will is to be considered in 
two lights, as to the testament and 
the instrument. The testament is the 
result and effect in point of law, of 
what is the will; and that consists of 
all the parts, and a codicil is then a 
part of the will, all making but one 
testament.”’ Fuller v. Hooper, 2 Ves. 
242, 28 Reprint 156 [quot Loveren v. 
Eaton, 113 A. 206, 80 N.H. 62; Alsop’s 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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codicils**—and will making only one will.45 In its 
strict and primary sense, the word “codicil” means a 
testamentary instrument which would, per se, be- 
come valid immediately on the death of the tes- 
tator.*® 


[§ 3] C. Testament.47 In common usage, “tes- 
tament” is synonymous with “will’*’ and “last will 
and testament.”4® Accordingly, “testament” has 
been defined as a just sentence of our will touching 
that we would have done after our death.°® The es- 
sence of both “will” and “testament” is a disposition 
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to take effect after death.°? Strictly speaking, a 
“testament” is a will of personal property.®? <Ac- 
cordingly, a “testament” is a disposition of personal 
property to take place after the owner’s decease, ac- 
cording to his desire and direction.** 


[6 4] D. Testator; Testatrix. A testator is one 
who makes or has made a testament or will;°* one 
who dies leaving a will.®® As used in statutory pro- 
visions, “testator” applies to a testatrix;°° a “testa- 
trix” is a female testator.°* 


II. HISTORY 


[By Cuarues Reznixorr] 


[§ 5] While the practice of allowing the owner 
of property to dispose of it after death is of an- 
cient origin,®® -it did not exist among certain na- 
tions;°® thus, according to Blackstone, wills were 
not permitted in Greece, except at Athens, and there 


not permitted until the “Law of the Twelve Tables”; 
and, according to Tacitus, they were unknown among 
the ancient Germans.°® In England, until a com- 
paratively recent period, the practice of allowing the 
owner of property to dispose of it after death was 


not until the time of Solon; 


Appeal, 9 Pa. 374, 382]. See Sherer 
v. Bishop, 4 Bro.Ch. 55, 60, 29 Reprint 
776 (“every codicil was a part of the 
testamentary disposition, though not 
part of the instrument’). 

Construction as one instrument see 
infra XII in 69 C. J 


44. Bouvier L. D. [quot Loveren v. 
Haton, 113 A. 206, 80 N.H. 62]; Jar- 
man Wills [quot Loveren v. Eaton, 
113 A. 206, 80 N.H. 62]; In re Phelps’ 
Will, 232 N.Y.S. 418, 421, 133 Mise. 
450; Carter’s Est., 13 Pa.Co. 401. 

45. Codicil and will construed as 
one instrument see infra XII in 69 
(Oe 

46. Croker v. Hertford (Marquis 
of), 4 Moore P.C. 339, 363, 13 Reprint 
334, 343. 

[a] “In common parlance, men 
were accustomed to call every paper 
subsidiary to a Will, a Codicil, though 
it were only a preparation in draft or 
unsigned.” Croker v. Hertford, 4 
Moore P.C. 339, 364, 13 Reprint 334, 
343. 

47. “Testamentary” 62 C.J. p 825. 


“Testate” 62 C.J. p 827. 


48. “Will” supra § 1. 
49. Hill v. Hill, 35 P. 360, 7 Wash. 
409, 410. 


[a] Derivation.—‘‘The term ‘tes- 
tament’ is of Latin origin, from tes- 
tamentum, or testatio mentis, or tes- 
tor, according to varying authorities, 
but the conflict of opinion is imma- 
terial since the ultimate meaning 
evolved is that in final testimony of 
a party, or his declaration of intention 
or. will.” Alexander Wills [quot 
Adams v. Foley, 173 N.E. 197, 198, 36 
Ohio App. 295]. 


[b] In old civil law and by its 
early writers, ‘“testamentum” or “tes- 
tament” is the term exclusively used. 
Alexander Wills [quot Adams y. Fol- 
ey, 173 N.E. 197, 198, 36 Ohio App. 
295]. ‘“Testamentum” 62 C.J. p 827. 


“Gast will and testament” supra 


“Will” as instrument distinguished 
see supra § 2 note 43 [a]. 

50. Swinburne [quot Turner  v. 
Scott, 51 Pa. 126, 182 (quot Barney v. 
Hayes, 29 P. 282, 284, 11 Mont. 571, 28 
Am.S.R. 495) ]. 

[a] Similar definition.—‘‘A testa- 
ment is the full and complete decla- 
ration of a man’s mind or last will 


in Rome, wills were 


of that which he would have to be 
done after his death, by way of dis- 
position of his property.” 2 Shep- 
pard Touchst. 399. 

51. Turner v. Scott, 51 Pa. 126, 132. 


52. In re Lester’s Will, 136 A. 322, 
323, 100 N.J.Eq. 521; Conklin v. Eger- 
ton’s Adm’r, 21 Wend. (N.Y.) 430, 436 
a 25 Wend. 224]. 

In re Lester’s Will, 186 A. 322, 
100 ed Eq. 521. 

54. Black L. D. 

[a] Term borrowed from civil law. 
—Black L. D. 

55. Black L. D. 

56. Walker v. Hyland, 56 A. 268, 
271, 70 N.J.Law 69. See Descent and 
Distribution § 68. 


57. Webster D. [quot Walker v. 
Hyland, 56 A. 268, 70 N.J.Law 69, 78]. 

58. Godolphin’s Orphans’ Legacy 
[quot Wilks v. Burns, 60 Md. 64, 69] 
(“last Wills and Testaments, as to 
their Use, End and Substance, [though 
not as to the Soleminities thereof], 
were known in the world long before 
Time had one gray hair; indeed not 
long after the World came out of 
Nothing”’’). 

59. In re Maginn’s Estate, 122 A. 
264, 267, 278 


Pa. 89, 30 A.L.R. 418. 
60. In re Garland’s Will, 76 S.E. 
486, 487, 160 N.C. 555. 
61. In re Maginn’s Hstate, 122 A. 


264, 267, 278 Pa. 89, 30 A.L.R. 418. 
See McCartee v. Orphan Asylum Soc., 
9 Cow. (N.Y.) 437,517; 18 Am.D, 516 
(“although in England, under the 
Saxons, lands were devisable by will 
at common law, yet at the conquest, 
and upon the introduction of the 
feudal system, the common law under- 
went a complete change in this re- 
spect; and an estate in fee simple in 
lands was no longer devisable. It be- 
came inconsistent with the nature of 
that system, that a tenant should 
have an unlimited power to devise his 
lands; for the reason that he might 
devise to persons incapable of per- 
forming feudal services. The power 
of alienation by devise, except of a 
chattel interest, is in England, then, 
to be traced to the statute of wills of 
the 32 Hen. VIII, ch. 1, and 34 Hen. 
VIII, ch. 5”); In re Garland’s Will, 76 
S.E. 486, 487, 160 N.C. 555 (‘in Eng- 
land, down to the time of Henry II, on- 
ly one-third of the personalty, called 
“a reasonable part,” could usually be 
bequeathed. This was held to be law 


exercised under considerable restriction.®! 


There is 


in Magna Carta, and was still the law 
in Scotland in Blackstone’s time. 2 
Bl. 493. This was gradually changed 
in England; but the power to be- 
queath all of the personalty did not 
become fully recognized until the 
statute of 15 George II, less than two 
centuries ago. Wills of realty were 
not valid till the statute of 34 Henry 
VIII, c. 5. Indeed, under the feudal 
law, land did not descend to the heir 
without payment of a fine; and the 
tenants in capite paid primer seisin of 
one year’s profits of the land’’); Irwin 
vV,, Rogers, 157 P.. 690, 915 Wash? 284; 
285, L.R.A.1916E 1130 (‘In Emgland, 
prior to the Norman Conquest, free- 
dom of testamentary disposition over 
land had been established, except as 
limited by grant and certain family 
claims. Following the introduction of 
the feudal system, the power of 
alienation by will soon disappeared, 
save through the medium of a devise 
to uses enforeed in chancery, except 
in a few localities where feudal ten- 
ures did not prevail. It is hardly pos- 
sible to speak with certainty as to 
the formal requirements of such wills. 
However, it is very unlikely that a 
writing was necessary. It was not 
until the passage of 32 Hen. VIII 
(known as the statute of wills) that 
real property became devisable at 
common law by written will. At this 
time real property could pass only by 
a will in writing, made with certain 
prescribed formalities, while personal 
property could be bequeathed by nun- 
cupation without Ou formality what- 
ever. With the growth of learning 
and the progress of letters, the neces- 
sity for nuncupative wills ceased to 
exist. In addition to the lack of ne- 
cessity, many fraudulent practices 
grew up in setting forth such wills, 
and such frauds became so common 
that nuncupative wills gradually fell 
into disfavor and were finally con- 
sidered to be invalid uniess made dur- 
ing the last sickness of the testator. 
Owing to the many frauds and per- 
juries to which nuncupative wills 
were subject, the statute of frauds 
was enacted (29 Chas. II), putting 
these testaments under very strong 
restrictions. Under the law as then 
administered, a nuncupative will was 
effective to pass only the testator’s 
personal estate, for real estate being 
the subject of devise only, by force of 
34 Hen. VIII, which required the will 
to be in writing, a nuncupative will 
was regarded as too informal in char- 
acter to operate on this class of prop- 
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no power at common law to devise lands and the sub- | ject is governed by statute.*? 


III. RIGHT AND CAPACITY TO MAKE A WILL 


[§ 6] A. Existence of Right in General***—1. In 
It has been said that in England the right 
of making wills and disposing of property after 
death is coeval with the first rudiments of the law.°** 
However, even under the English common law, this 


England. 


right was materially modified.*® 


erty’). See also infra text and note 
62. 


62. Gibson v. Van Syckle, 11 N.W. 
261, 47 Mich. 439; In re Fox’s Will, 52 
NEY DOO Doon Am.R. 75) [ait 94 WU. 
S. 315, 24 L.Ed. 192]. See cases supra 


note 61. 
“Statutes of wills are enabling 
acts. Prior to the statutes 32 Hen. 


Walkie and 35. ksen. Valli. (Cai) 
there was in general no power at com- 
mon law to devise lands. It was a 
part of the feudal policy that lands 
could not be alienated without the 
consent of the lord, and the power to 
devise lands was opposed to this pol- 
icy. If permitted, it would have de- 
prived the lord of many of the inci- 
dents and profits of feudal tenure. 
The statutes referred to were not re- 
strictive of antecedent rights, but 
conferred limited power to devise.” 
inere KMox’s Will, 52 Nay. 530; 533) 11 
Am.R. 751 [aff 63 Barb. 157, and aff 
S40 Urs. slo, 24 Ed 192]: 


63. Civil law capacity to testate 
see Modern Civil Law § 297. 

Capacity of minor to make soldier’s 
holographic will see infra § 398. 

Who may make nuncupative will 
see infra § 411. 

64. 2 Blackstone Commn. p 491. 
See May v. Thomas, 78 S.E. 85, 94 S.C. 
158 (power to make a will is of 
ancient origin); Cowie v. Strohmeyer, 
136 N.W. 956, 150 Wis. 401 [mod on 
other grounds sub nom. In re Rice’s 
Estate, 137 N.W. 778, 150 Wis. 401]. 


65. U.S. v. Perkins, 16 S.Ct. 1073, 
163 U.S. 625, 627, 41 L Ed. 287 [quot 
2 Blackstone Commn. p 492]; In re 
Maginn’s Hstate, 122 A. 264, 278 Pa. 
89, 30 A.L.R. 418. 


[a] Devise of lauds.—(1) While 
prior to the Norman conquest free- 
dom of testamentary disposition over 
land had been established, except as 
limited by grant and certain family 
claims (Irwin vy. Rogers, 157 P. 690, 


91 Mont. 284, L.R.A.1916F 1130; Ep- 
person v. White, 299 S.W. 812, 156 
Tenn. 155, 57 A.L.R. 601. Compare 


Baker v. Chastang’s Heirs, 18 Ala. 417 
[stating that by the common law in 
England no one could devise his lands, 
unless a statute conferred the power]. 
But see In re Garland’s Will, 76 S.E. 
486, 160 N.C. 555 [stating that wills 
of realty were not valid in Hngland 
until the enactment of 34 Henry 
VIII]), (2) this power practically dis- 
appeared during the feudal system 
period (Irwin v. Rogers, supra; Allen 
vy. Little, 5 Ohio 65; Epperson vy. 
White, supra. See Marston v. Norton, 
5 N.H. 205 [by common law of Eng- 
Jand no lands or tenements were de- 
visable]; Newlin v. Freeman, 23 N.C. 
514 [after the Conquest lands could 
not be devised]), (3) although it con- 
tinued in a few places (Irwin v. 
Rogers, supra; Marston v. Norton, 
supra). (4) It is unlikely that a 
written will of land was required un- 
til the enactment of the statute of 32 


will.°7 


entirely statutory.°® 


Hen. VIII. Irwin v. Rogers, supra. 


66. Colo.—Wolfe v. Mueller, 104 P. 
487, 46 Colo. 335. 


Ill.—Lewark v. Dodd, 123 N.E. 260, 
288 Ill. 80. 

Iowa.—In re Evans’ Will, 188 N.W. 
774, 193 Iowa 1240. 

Mont.—In re Noyes’ Estate, 105 P. 
10138, 40 Mont. 178. 

N.Y.—Matter of Delano, 68 N.E. 
871, 176 N.Y. 486, 64 L.R.A. 279 [aff 
205 U.S. 466, 51 L.Hd. 888], 69 N.E. 
1122, 177 N.Y. 540: 

67. Halderman v. Halderman, 174 
N.E. 890, 342 Tit. 550; State ex rel. 
Burnes Nat. Bank of St. Joseph v. 
Duncan, 257 S.W. 784, 302 Mo. 130 
[rev on other grounds 44 S.Ct. 427, 
265. WES it, 16S) Eds eSsl pee ontra: 
Breadheft v. Cleveland, 110 N.E. 662, 
184 Ind. 130 [reh den 108 N.E. 5, 184 
Ind. 130]; Upham v. Plankinton, 140 
N.W. 5, 152 Wis. 275, 48 L.R.A.N:S. 
1004, Ann.Cas.1914C 376; Cowie v. 
Strohmeyer, 136 N.W. 956, 150 Wis. 
401 [mod on other grounds In re 
Rice’s Estate, 1387 N.W. 778, 150 Wis. 
401]. 

68s. Ala.—Hartwell v. Mobile Tow- 
ing & Wrecking Co., 102 So. 450, 212 
Alla. 13% 

Ariz.—In re Tyrrell’s Estate, 153 P. 
UST, LTCALIZS “4185 


Cal.—In re Seaman’s Estate, 80 P. 
700, 146 Cal. 455, 106 Am.S.R. 53, 2 
Ann.Cas. 726; In re Wilkinson’s Es- 
tate, 298 P. 1037, 113 Cal.App. 645; 
In re Barnett’s Estate, 275 P. 453, 97 
Cal.App. 138. 

Tll.—Zierau v. Zierau, 179 N.E. 432, 
347 Ill. 82; Halderman v. Halderman, 
174 N.E. 890, 342 Ill. 550; People v. 
Flanagin, 162 N.E. 848, 331 Ill. 203; 
Robertson v. Yager, 158 N.E. 709, 327 
Tll. 346; Lewark v. Dodd, 123 N.E. 260, 
288 Ill. 80; Dibble v. Winter, 93 N.E. 
145, 247 Ill. 243; In re Graves’ Estate, 
89 N.E. 978, 242 Ill. 212; Selden v. 
Illinois Trust, ete., Bank, 87 N.E. 
860, 863, 239 Ill. 67, 130 Am.S.R. 180 
[quot Storrs v. St. Luke’s Hospital, 
54 ee 185, 180 Ill. 368, 72 Am.S.R. 
211]. 

Ind.—Pfaffenberger v. Pfaffenberg- 
er, 127 N.E. 766, 189 Ind. 507; Bread- 
heft v. Cleveland, 110 N.E. 662, 184 
Ind. 130 [reh den 108 N.E. 5, 184 Ind. 
LO ls sRorter ww.) Unione rust Com ot 
Indianapolis, 108 N.BK. 117, 182 Ind. 
637, Ann.Cas.1917D 427. 


Iowa.—In re Evans’ Will, 188 N.W. 
774, 193 Lowa 1240. 


Ky.—Nelson v. Nelson, 30 S.W.(2d) 
893, 285 Ky. 189; Robertson v. Rob- 
ertson, 24 S.W.(2d) 282, 232 Ky. 572. 

Miss.—Wdodville v. Pizzati, 81 So. 
127, 119 Miss. 442. 

Mo.—State ex rel. Burnes Nat. Bank 
of St. Joseph v. Duncan, 257 S.W. 784, 
302 Mo. 130 [rev on other grounds 44 
S.Ct. 427, 265 U.S. 17, 68 L.Ed. 881]. 

Mont.—In re Hauge’s Estate, 9 P. 
(2d) 1065, 92 Mont. 36; In re Mahaf- 


*By FRANK L. MORGINSON (§§ 6-22). 


[§ 7] 2. In United States. In the United States, 
it has been said that, in the absence of legislative 
authority, no one may dispose of his property by 
will,*® there being no common-law right to make a 
In a majority of jurisdictions the matter is 


The right to make a will is not 


fey’s Estate, 254 P. 875, 79 Mont. 10; 
In re Beck’s Estate, 121 P. 784, 44 
Mont. 561 [reh den 121 P. 1057, 44 
Mont. 561]. 

N.Y.—Matter of Bergdorf, 99 N.E. 
714, 206 N.Y. 309; In re Dowdle’s Will, 
231 N.Y.S. 320, 324 App.Div. 450; In 
re. Cook's) Willy =24175 NEYeS depend 
App.Div. 342_[aff 154 N.E. 823, 244 
N.Y. 63]; In‘*re Dawley’s Will, 266 
N.Y.S. 550, 148 Mise. 828; In re Kil- 
lough’s Estate, 265 N.Y.S. 301, 148 
Mise. 73; In re Mullin’s Will, 256 N.Y. 
S. 519, 143 Misc. 256; In re Crill’s Es- 
tate, 207 N.Y.S. 775, 124 Misc. 134 [aff 
211 N.Y.S. 908, 214 App.Div. 849]; In 
re Schuster’s Will, 181 N.Y.S. 500, 111 
Mise. 534. 

N.C.—Corporation Commission v. 
Dunn, 94 S.B. 481, 174 N.C. 679, L.R.A. 
1918F 498, Ann.Cas.1918D 1086; Alex- 
ander v. Johnston, 88 S.E. 785, 171 N. 
C. 468; Peace v. Edwards, 86 S.E. 
807, 170 N.C. 64, Ann.Cas.1918A 778; 
In re Garland’s Will, 76 S.E. 486, 160 
NRE 5I0 O 

Or.—Vestal v. Pickering, 267 P. 821, 
125 Or. 553; In re Heck’s Bstate, 250 
E735; 120° Or: 80: Closset v.- Bure 
chaell, 230 BP. 554,,112 Or. 585; “Me- 
Dermid v. Bourhill, 199 P. 610, 612, 
101 Or. 305, 22 A.L.R. 428 [quot Cyc]; 
In re Inman’s Estate, 199 P. 615, 101 
Or: 7182, 6) ALR. 6%5. 


Pa.—In re Maginn’s Estate, 122 A. 
264, 278 Pa. 89, 30 A.L.R. 418; In re 
Frick’s Mstate, 121 A. 35, 277 Pa. 242. 

S.C.—Marett v. Broom, 158 S.E. 216, 
160 S.C: 91; May v. Thomas, 78 Sim: 
80; 94) SCs 1585 


S.D.—In re Swenson’s Estate, 230 
N.W. 884, 57 S.D. 90. 


Tenn.—Epperson v. White, 299 S.-W. 
812, 156 Tenn. 155, 57 A.L.R. 601. 


Vt.—In re Morse’s Estate, 136 A. 
394, 100 Vt. 227; In re Clark’s Estate, 
136 AL-389, 100 Vt. 217. 


Va.—Commonwealth v. Goff’s Ex’r, 
147 S.E. 471, 152 Va. 366 [cert den 
Commonwealth v. Marshall & Illsley 
Bank, 49 S.Ct. 481, 279 U.S. 867, 73 
L.Ed. 1004]; Commonwealth v. Fleet’s 
Ex’r, 147 S.E. 468, 152 Va. 353. 


Wash.—In re Sherwood’s Estate, 
211 P. 734, 122 Wash. 648; Irwin v. 
Rogers, 157 P. 690, 91 Wash. 284, L.R. 
A.1916E 1130; Strand v. Stewart, 99 
P. 1027, 51 Wash. 685. 


[a] Unlimited rights.—(1) Since 
the ordinance of 1787, governing the 
Northwest Territory, power to trans- 
mit title to realty and personalty by 
will has existed, unlimited, except 
by the marital relation, testator’s age, 
his capacity, and the statutory for- 
malities of execution. Breadheft v. 
Cleveland, 110 N.E. 662, den reh 108 N. 
HE. 5, 184 Ind. 130. (2) So, the making 
of wills is a personal matter, and 
under Burns St. Annot. (1914) § 3112, 
in which all except infants and per- 
sons of unsound mind may legally 
engage. McConnell v. Robbins, 140 N. 
Hy 59s 193) Ind. 7859: 


For later cases, developments and changes in the law see Annotations, same tifle and section number. 


§ 7] 


a natural,®® inalienable,’° inherited,71 fundamen- 
tal,“* nor innerent*® right, nor a right of citizen- 
ship,’* nor is it guaranteed by the constitution.7° It 
The legislature has pow- 


is said to be a privilege.’® 


[b] Rule applied.—Power to devise 
is statutory. Kochersperger v. Drake, 
47 N.E. 321, 167 Ill. 122, 41 L.R.A. 446; 
Northern Trust Co. v. Buck & Rayner, 
183 Ill.App. 170 [aff 104 N.B. 1114, 263 
Ill. 222]; McCune v. Oldham, 240 N.W. 
678, 213 Iowa 1221; In re Bradley’s 
Estate, 231 N.W. 661, 210 Iowa 1013; 
In re Emerson’s Estate, 183 N.W. 327, 
191 Iowa 900; In re Deyton’s Will, 
99 S.E. 424, 177 N.C. 494; McDermid 
Vanbourhii,, 199) Ey 610,101 Oni 305; 
22 A.L.R. 428; Epperson v. White, 
299 S.W. 812, 156 Tenn. 155, 57 A.L.R. 
601. 

69. Iowa.—In re Evans’ Will, 188 
N.W. 774, 193 Iowa 1240; In re Emer- 
Ae Estate, 183 N.W. 327, 191 Iowa 
90 


Ky.—Nelson v. Nelson, 30 S.W.(2d) 
893, O35 Ky. 189. 


Mo.—Barnett v. Bellows, 287 S.W. 
604, 315 Mo. 1100. 

N.Y.—In re Killough’s Estate, 265 
N.Y.S. 301, 148 Mise. 73; In re Schus- 
ter’s’ Will, 181 N.Y.S. 500, 111 Misc. 
534; In re Frazier’s Estate, 188 N.Y.S. 
189; In re Gedney, 142 N.Y.S. 161, 165 
{quot Matter of Delano, 68 N.E. 871, 
176 N.Y. 486, 64 L.R.A. 279 (aff 205 
U.S. 466, 51 L.Ed. 883%), 69 N.E. 1122, 
MeN. Y << D405; 


N.C.—Corporation Commission v. 
Dunn, 94 S.E. 481, 174 N.C. 679, L.R.A. 
1918F 498, Ann.Cas.1918D 1086; Peace 
v. Edwards, 86 S.E. 807, 170 N.C. 64, 
Ann.Cas.1918A 778; In re Garland’s 
Will, 76 S.E. 486, 160 N.C. 555. 


N.D.—Moody v. Hagen, 162 N.W. 
704, 86 N.D. 471, L.R.A.1918F 947, 
Ann.Cas.1918A 933 [aff sub nom. 


Skarderud v. Tax Commission of State 
of North Dakota, 38 S.Ct. 133, 245 U.S. 
6338, 62 L.Ed. 5221. 

Or.—In re Heck’s Estate, 250 P. 735, 
120 Or. 80; In re Inman’s Estate, 199 
P.. 615, 101 -Or. 182, 16 A.L.R. 675. 


Pa: 
264, 278 Pa. 89, 30 A.L.R. 


S.C.—May v. Thomas, Me ney 85, 94 
S:C. 158. 


812, 156 Tenn. 155, 57 eR 601: 
Harris v. Trust Co., 5 Tenn.Civ.A. 678. 


Wash.—In re Sherwood’s Estate, 
211 P. 734, 122 Wash. 648; Strand v. 
Stewart, 99 P. 1027, 51 Wash. 685. 

[a] Ownership (1) of property 
does not give rise to a right to dis- 
pose of it after death. In re Sher- 
wood’s Estate, 211 P. 734, 122 Wash. 
648. Contra In re Carpenter’s Will, 
145 N.Y.S. 365; Cowie v. Strohmeyer, 
136 N.W. 956, 150 Wis. 401 [mod on 
other grounds In re Rice’s Estate, 137 
N.W. 778, 150 Wis. 401]. (2) When 
one is dead be no longer owns any- 
thing. Vaulx v. McDonald, (Mo.) 190 
S.W. 604; In re Garland’s Will, 76 S. 
E. 486, 169 N.C. 555; May v. Thomas, 
78 S.E. 85, 94 S.C. 158. 


{b] Rule applied.—The right to 
take property by devise is not a 
natural right. In re Bradley’s Hstate, 
231 N.W. 661, 210 Iowa 1013. 


70. Moody v. Hagen, 162 N.W. 704, 
36 N.D. 471, L.R.A.1918F 947, Ann.Cas. 
1918A_ 933 [aft sub nom. Skarderud v. 
Tax Commission of State of North 


Dakota, 38 S.Ct. 133, 245 U.S. 633, 62 
L.Ed. 522]. 

71. Inre Frazier’s Estate, 188 N.Y. 
S. 189. 


72. Commonwealth v. Goff’s Ex’r, 
147 Sim. 471, 152° Va. 366 [eert, den 
sub nom. Commonwealth v. Marshall 


WILLS 


& Illsley Bank, 49 S.Ct. 481, 279 US. 
867, 73 L.Ed. 1004]; Commonwealth 
v. Fleet’s Ex’r, 147 S.E. 468, 152 Va. 
Spies 

73. Cal.—In re Wilkinson’s Estate, 
298 P. 1037, 113 Cal.App. 645; In re 
Barnett’s Estate, 275 P. 453, 97 Cal. 
App. 138. 

Mont.—In re Mahaffay’s Hstate, 254 
P. 875, 79 Mont. 10; In re Noyes’ Hs- 
tate, 105 P. 1013, 40 Mont. 178. 

N.Y.—Matter of Bergdorf, 99 N.E. 
714, 206 N.Y. 309; In re Dawley’s 
Will, 266 N.Y.S. 550, 148 Misc. 828; 
In re Mullin’s Will, 256 N.Y.S. 519, 
143 Misc. 256; In re Gedney, 142 N.Y. 
S. 161, 165 [quot Matter of Delano, 
68 N.E. 871, 176 N.Y. 486, 64 L.R.A. 
279 (aff 205 U.S. 466, 51 L.Ed. 888), 
69 N.E. 1122, 177°N.Y. 540]. 

N.C.—Corporation Commission v. 
Dunn, 94 S.E. 481, 174 N.C. 679, L.R.A. 
1918F 498, Ann.Cas.1918D 1086. 


S.C.—Marett v. Broom, 158 S.E. 216, 
160 ‘S.C. 91. 


Tenn.—Harris v. Nashville Trust 
Co., 5 Tenn.Civ.App. 678. © 


Vt.—In re Morse’s Estate, 136 A. 
394, 100 Vt. 227; In re Clark’s Estate, 
136 A.-389, 100 Vt. 217. 

Contra Cowie v. Strohmeyer, 136 
N.W. 956, 150 Wis. 401 [mod on other 
grounds In re Rice’s Estate, 137 N.W. 
778, 150 Wis. 401]. 

74. In re Wilkinson’s Estate, 298 
P. 1037, 118 Cal.App. 645. 


75. Cal.—In re Wilkinson’s Estate, 
298 P. 1037, 113 Cal.App. 645. 

Iowa.—In re Evans’ Will, 188 N.W. 
774, 193 Iowa 1240; In re Emerson’s 
Estate, 183 N.W. 327, 191 Iowa 900. 


Mont.—In re Mahaffey’s Estate, 254 
P. 875, 79 Mont. 10; In re Noyes’ Es- 
tate, 105 P. 1013, 40 Mont. 178. 

N.Y.—Matter of Bergdorf, 99 N.E. 
714, 206 N.Y. 309; In re Mullin’s Will, 
256 N.Y.S. 519, 143 Misc. 256; In re 
Crill’s Estate, 207 N.Y.S. 775, 124 
Misc. 134 [aff 211 N.Y.S. 908, 214 App. 
Div. 849]. 

N.D.—Moody v. Hagen, 162 N.W. 
704, 36) ND) 474) aaa: Fon 8 947, 
Ann.Cas.1918A 933 [aff sub nom. 
Skarderud v. Tax Commission of 
State of North Dakota, 38 S.Ct. 133, 
245 U.S. 633, 62 L.Ed. 522]. 

Pa.—In re Maginn’s Estate, 122 A. 
264, 278 Pa. 89, 30 A.L.R.- 418: 


S.C.—May v. Thomas, 78 S.E. 85, 94 
S.C. 158 


Tenn. —Epperson v. White, 299 S.W. 
812, 156 Tenn. 155, 57 A.L.R. 601. 


Vt.—In re Morse’s Estate, 136 A. 
394, 100 Vt. 227; In re Clark’s Estate, 
36 TAR S89, LOOM Nt Ait 

Wash.—Strand v. Stewart, 
1027, 51 Wash. 685. 


Contra Howell v. Miller, 292 S.W. 
1005, 173 Ark. 527; Upham v. Plank- 
inton, 140 N.W.:5, 152 Wis. 275, 48 
L.R.A.N.S. 1004, Ann.Cas.1914C 376; 
Cowie v. Strohmeyer, 136 N.W. 956, 
150 Wis. 401 [mod on other grounds 
sub nom. In re Rice’s Estate, 137 N. 
W. 778, 150 Wis. 401]. 

[a] State Constitution guaranty, 
securing the right to acquire, possess, 
and protect property, ceases to oper- 
ate at the death of the possessor. In 
re Emerson’s Estate, 183 N.W. 327, 
191 Iowa 900. 

{b] Sacred right.—(1) The right 
to make a will is more sacred than 
that to make a contract since it is 
beyond judicial power to disturb on 


SOT Ps 


[68 C.J.] 415 


er to withhold or grant the right,’” and, if it grants 
it, it may make its exercise subject to ‘such regula- 
tions and requirements as it pleases,’* provided it 


, 


equitable grounds, while the latter is 
not. Cowie v. Strohmeyer, 136 N. 
956, 150 Wis. 401 [mod on other 
grounds sub nom. In re Rice’s Estate, 
137 N.W. 778, 150 Wis. 401]. (2) “It 
[testamentary right] has been held 
sacred by all nations and under all 
conditions.” 1n re Ball’s Estate, 141 
N.W. 8, 153 Wis. 27. 

76. In re Emerson's Estate, 183 N 
W. 327, 191 Iowa 900; Nelson vy. Nel- 
son; 30) SEwul2d) 18938; Zon Key. eso; 
In re Knowles’ Estate, 145 A. 797, 295 
Pas oil, 63) AvLak.. L086: 


77. Miss.—Woodville v. Pizzati, 
So. 127, 119 Miss. 442. 


Mont.—In re Hauge’s Estate, 9 P. 
(2d) 1065, 92 Mont. 36; In re Mahaf- 
fay’s Estate, 254 P. 875, 79 Mont. 10; 
In re Beck’s Estate, 121 P. 784, 44 
Mont. 561 [reh den 121 P. 1057, 44 
Mont. 561]; In re Noyes’ Hstate, 105 
P. 10138, 40 Mont. 178. 


N.Y.—Matter of Bergdorf, 99 N.E. 
714, 206 N.Y. 309; In re Mullin’s Will, 
256 N.Y.S. 519, 143 Misc. 256; In re 
Frazier’s Estate, 188 N.Y.S. 189; In 
re Gedney, 142 N.Y.S. 161, 165 [quot 
Matter of Delano, 6& N.H. 871, 176 
N.Y. 486, 64 L.R.A. 279 (aff 205 U.S. 
466, 51 L.Hd. 888), 69 N.E. 1122, 177 
N.Y. 540]. 


N.D.—Moody v. Hagen, 162 


81 


N.W. 


(045-30) (INDY af IE Aca LS UO Age 
Ann.Cas.19i8A 933 [aff sub nom. 
Skarderud v. Tax Commission of 


State of North Dakota, 38 S.Ct. 133, 
245 U.S. 633, 62 L.Ed. 522]. : 

Or.—McDermid v. Bourhill, 199 P. 
610, 612, 101 Or. 305, 22 A.L.R. 428 
[quot Cyc]. 

Vt.—In re Morse’s Estate, 136 A. 
394, 100 Vt. 227; In re Clark’s Estate, 
136 A. 389; 100 Vt. 217. 


Wash.—Irwin vy. Rogers, 157. P. 690, 
91 Wash. 284, L.R.A.1916E 1130. 


“The state may, if it chooses, take 
to itself the whole or any part there- 
of and direct the disposition of the 
remainder without regard to the 
wishes of the former owner or to the 
claims of those to whom he directed 


that it be given.” In re Sherwood’s 
Ps 211) P34, S228 Washo a oe 


78. %Ind.—Porter v. Union Trust 
Co. of Indianapolis, 108 N.E. 117, 182 
Ind. 637, Ann.Cas.1917D 427. 


Iowa.—In re Evans’ Will, 188 N.W. 
774, 193 Iowa 1240: In re Emerson’s 
Estate, 183 N.W. 327, 191 Iowa 900. 


Mo.—Barnett v. Bellows, 287 S.W. 
604, 315 Mo. 1100. 


Mont.—In re Hauge’s Estate, 9 P. 
(2d) 1065, 92 Mont. 36; In re Mahaf- 
fay’s Estate, 254 P. 875, 79 Mont. 10; 
In re Beck's Estate, 121 Poss [reh 
den 121 P. 1057, 44 Mont. 561]; In re 
eee Estate, 105 P. 1013, 40 Mont. 

N.Y.—Fisher v. Fisher, 170 N.E. 
912, 253 N.Y. 260, 69 A.L.R. 918; Mat- 
ter of Bergdorf, 99 N.B. 714, 206 N.Y. 
309; Matter of Delano, 68 N.E. 871, 
176 N.Y. 486, 64 L.R.A. 279 [aff 205 
U.S. 466, 51 L.Ed. 888], 69 N.E. 1122, 
177 NY, 540; In re Mullin’s Will, 
256 N.Y.S. 519, 143 Misc. 256; In re 
Schuster’s Will, 181 N.Y.S. 500, 111 
Misc. 534; In re Frazier’s Estate, 188 
N.Y.S. 189. 


Or.—In re Heck’s Estate, 250 P. 735, 
120 Or. 80; McDermid v. Bourhill, 199 
PV 6L0% 613, 101 Or. 305, 22 A.L.R. 428 
[quot Cyc]. 

S.C.—Marett v. Broom, 158 S.E. 216, 
160 S.C. 91. 
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respects the provisions of the federal constitution.*® 


[§ 8] 3. What Law Governs.*° 
tary capacity of the testator over personalty is gov- 
erned by the law of the domicile of the testator,*! 


and over realty by the law of the 


Tenn.—Epperson v. White, 299 S.W. 
812, 156 Tenn. 155, 57 A.L.R. 601. 

Vt.—In re Morse’s Estate, 136 A. 
394, 100 Vt. 227; In re Clark’s Estate, 
136, A. 389, 100 Vt—217. 


Va.—Commonwealth v. Goff’s Ex’r, 
147 S.BE. 471,152 Va. 366 [cert den 
sub nom. Commonwealth v. Marshall 
& Illsley Bank, 49 S.Ct. 481, 279 U.S. 
867, 73 L.Ed. 1004]; Commonwealth 
y, Fleet's Ex’r, 147 S.E. 468, 152 Va. 


Wis.—Upham v. Plankinton, 140 N. 


W. 5, 152 Wis. 275, 48 L.R.A.N.S. 1004, 
Ann.Cas.1914C 376. 


[a] State, not the nation, has such 
control. Frew v. Bowers, 12 F.(2d) 
625 [cert gr 47 S.Ct. 237, 273 U.S. 682, 
71 L.Ed. 838]. 

[b] Land.—Every sovereign state, 
for its own security and in keeping 
with its dignity and independence, to 
regulate the devise of real estate 
within its borders. Phillips v. Phil- 
lips, 104 So. 234, 213 Ala. 27. 


79. Commonwealth v. Goff’s Ex’r, 
147 S:E. 471; 152, Va...366 [cert den 
sub nom. Commonwealth v. Marshall 
& Illsley Bank, 49 S.Ct. 481, 279 U.S. 
867, 73 L.Ed. 1004]; Commonwealth 
eens BEx’r, 147 S.E. 468, 152 Va. 

[a] Thus the legislature may not 
impose such restrictions as amount 
to an arbitrary discrimination be- 
tween” beneficiaries similarly situat- 
ed. In re Heck’s Estate, 250 P. 735, 
120 Or. 80. 


80. What law governs: 
Capacity to take under will see infra 
§ 126. 


eee on of will see infra §§ 1111, 


Contract to make will see infra § 191. 
Requisites and validity of: 


Wills generally see infra §§ 251, 
252. 


Holographic wills see infra § 397. 


Revocation of will by operation of 
law see infra § 531. 


81. U.S.—Higgins v. Eaton, 188 F. 
938 [rev on other grounds 202 F. 75, 
UZ2ICC Az i (aff 204 EB. - 278; 122.C'C. A. 
471)]; Higgins v. Eaton, 183 F. 388, 
105 C.C.A. 608 [rev 178 F. 153]. 


Ind.—Evansville Ice, etc., Co. v. 
Winsor, 48 N.E. 592, 148 Ind. 682. 


Ky.—Shaw v. Grimes, 218 S.W. 447, 
187 Ky. 250 

Mass.—Rackemann vy. Taylor, 90 N. 
E. 552, 204 Mass. 394. 


N.Y.—Chamberlain v. Chamberlain, 
43 N.Y. 424 [mod 3 Lans. 348]. 


Reet ents Succession, 2 Rob. 

[a] Capacity to bequeath person- 
alty is governed by lex domicilii. 
Schultz v. Dambmann, 3 Bradf.Surr. 
(N.Y.) 379; In re Davison’s Will, 
Tuck.Surr. (N.Y.) 479. 


[b] Such laws are not intended to 
interfere with the reasonable right 
of control and disposition of its own- 
er, so far as to have a situs for the 
purpose of disposition by will. 
Rackemann v. Taylor, 90 N.E. 552, 204 
Mass. 394. 

[e] Bule applied.—The capacity 
of a married woman to make a will 
is governed by the law in force at 
el ie ales es SESS Se 


WILLS 


The testamen- 


place where the 


the time of the execution of the will, 
and, if then a nullity, a subsequent 
statute cannot make it valid. Harlan 
e Harlan, 139 5.W. 1068, 144 Ky. 

Ke 

82. U.S.—De Vaughn v. Hutchin- 
son, 17),S.Ct., 461, 165 /U:S. 566,41 I. 
Ed. 827; Pringle v. Commissioner of 
Internal Revenue, 64 F.(2d) 863 [cert 
den 54 S.Ct. 72]; Brunson v. Com- 
missioner of Internal Revenue, 64 F. 
(2d) 863. 

Ala.—Varner v. Bevil, 17 Ala. 286. 


Ind.—Evansville Ice, ete, Co. v. 
Winsor, 48 N.E. 592, 148 Ind. 682. 


N.H.—BHyre v. Storer, 37 N.H. 114. 


N.Y.—Lowe v. Plainfield Trust Co. 
of Plainfield, N. J., 215 N.Y.S. 50, 53, 
216 App.Div. 72 [quot Cyc]. 

Pa.—In re Martin’s Estate, 11 Pa. 
Cos 245. 

[a] Capacity to devise realty is 
governed by lex loci rei sitae. In re 
Stewart’s Will, 11 Paige (N.Y.) 398, 3 
N.Y.Leg.Obs. 235; Carpenter v. Bell, 
34 S.W. 209, 96 Tenn. 294. 


83. U.S.—Stevens v. Vancleve, 23 
F.Cas.No. 13,412, 4 Wash. 262. 

Ariz.—In re Greene’s Hstate, 11 P. 
(2d) 947, 40 Ariz. 274. 

Cal.—In re Smith’s Estate, 252 P. 
325, 200 Cal. 152; In re Sexton’s Es- 
tate; (251 Pi 778, 199 (Caltevs9e ain Te 
Perkins’—Hstate, 235 PRP. 45; 195) Cal: 
699; In re Sandman’s BHstate, 8 P. 
(2d) 499, 121 Cal.App. 9; In re Clark’s 
Estate, 280 P. 204, 100 Cal.App. 357; 
In re Ivey’s Estate, 271 P. 559, 94 Cal. 
App. 576. 


Colo.—Callahan y. Feldman, 11 P. 
(2a) 217, 90 Colo. 540. 


Conn.—In re Nichols, 62 A. 610, 78 
Conn. 429; Appeal of Sturdevant, 42 
A. 70, 71 Conn. 392. 


Del.—Smith v. Day, 45 A. 396, 18 
Del. 245. 


D.C.—In re Hoover’s Will, 19 App. 
DiC. 495. 


Ga.—Brown vy. Kendrick, 135 S.E. 
721, 163 Ga. 149; Terry v. Buffington, 
11 Ga. 337, 56 Am.D. 423. 


Ill.— Bailey v. Oberlander, 161 N.E. 
65, 329 Ill. 568; Anlicker v. Brethorst, 
160 N.E. 197, 329 Ill. 11; Pendarvis v. 
Gibb, 159 N_E. 353, 328 Il. 282; Le- 
wandowski v. Zuzak, 137 N.E. 500, 305 
Ill. 612; Catt v. Robins, 137 N.E. 101, 
305 Ill. 76; Turckheim v. Birkley, 122 
N.E. 814, 287 Ill. 434; Campbell v. 
Campbell, 22 N.E. 620, 130 Ill. 466, 6 
L.R.A. 167. 


Ind.—Deery v. Hall, 
BE. 141. 


Iowa.—Bishop v. Scharf, 241 N.W. 
3, 214 Iowa 644; In re Richardson’s 
Will, 202 N.W. 114, 199 Iowa 1320; 
Speer v. Speer, 123 N.W. 176, 146 
De 6, 27 L.R.A.N.S. 294, 140 Am.S.R. 


Kan.—Barnhill v. Miller, .217 P. 
274, 114 Kan. 73; Wisner v. Chandler, 
147 P. 849, 95 Kan. 36. 


Ky.—Irvine v. Greenway, 295 S.W. 
445, 220 Ky. 388; Nally v. Nally’s 
Ex’r, 290 S.W. 687, 217 Ky. 720; San- 
ders’ Ex’r v. Blakeley, 55 S.W. 10, 21 
Ky.L. 1321. 


La.—Succession of Heinemann, 136 
So. 51, 172 La. 1057;  Suecession of 
Mithoff, 122 So. 886, 168 La. 624; 
Succession of Ford, 92 So. 61, 151 La. 


(App.) 175 N. 


realty is situated.®? 


[§ 9] 4. Time at Which Capacity Must Exist. 
The mental competency of the testator to make a 
will is to be determined as of the date of the execu- 
tion of the will,’* particularly where statutes require 


571; Succession of Brugier, 83 So. 


366, 146 La. 29. 


Me.—Appeal of Rogers, 138 A. 59, 
126 Me. 267. 


Md.—Davidove v. Duvall, 153 A. 
417, 160 Md. 345; Scheller v. Schin- 
del, 138 A. 415, 153 Md. 547; Hutchins 
v. Hutchins, 109 A. 121, 135 Md. 401; 
Stocksdale v. Jones, 
Md. 176; Lyon v. Townsend, 91 A. 
704, 124 Md. 163; Kelly v. Kelly, 63 
A. 1082, 103 Md. 548. 


Mich.—In re Cottrell’s Estate, 209 
N.W. 842, 235 Mich. 627; In re Has- 
lick’s Will, 161 N.W. 965, 195 Mich. 
432, Ann.Cas.T918D 466. 


Miss.—Ellis v. Ellis, 134 So. 150, 
160 Miss. 345; Secally v. Wardlaw, 
86 So. 625, 123 Miss. 857; Moore v. 
Parks, 84 So. 230. 


Mo.—Williams v. Lack, 40 S.W.(2d) 
670, 828 Mo. 32; Schoenhoff v. Haer- 
ing, 38 S.W.(2d) 1011, 327 Mo. 837; 
Von de Veld v. Judy, 44 S.W. 1117, 
143 Mo. 348 [aff 45 S.W. 1128]; Hoc- 
tor v. Pavlick, (App.) 199 S.W. 1038. 


Mont.—In re Murphy’s Estate, 116 
P. 1004, 48 Mont. 353, Ann.Cas.1912C 
380. 


W. 885, 108 Neb. 298 


N.J.—In re Bucknan’s Will, 85 A. 
246, 80 N.J.Eq. 556; Claffey v. Led- 
with, 38 A: 433) 56° sNJc Ba.) sacs 
O’Brien: v.l Dwyer, eT CAS Tas 25) ING Se 
Eq. 689. 


N.Y.—In re Cook’s Will, 217 N.Y.S. 
176, 217 App.Div. 342 [aff 154 N.E. 
823, 244 N.Y. 63]; Matter of Hall’s 
Will, 24 N.Y.S. 864, 5 Misc. 461, 1 Pow. 
Surr. 516. 


N.C.—In re Ross’ Will, 109 S.E. 
365, 182 N.C. 477. 
Okl.—Peace v. Peace, 299 P. 451, 


149 Okl. 123; In re Anderson’s Es- 
tate, 286 P. 17, 142 Okl. 197, 199 [quot 
In re Wah-kon-tah-he-um- -pah’s Es- 
tate, 232 P. 46, 48, 108 Okl. 1, and cit 
Cyc]; In re Chubbee’s Will, VATE 22. 
681, 133 Okl. 156; In re James’ Estate, 
268 P. 296, 131 Okl. 142; Lena v. Pat- 
terson, 242 P. 238, 113 Ok1. 156; In re 
Wah-kon-tah- he- um-pah’ s Estate, 234 
P. 210, 109 OkI. 126. 


Or.—In re Severson’s Estate, 267 
P. 396, 125 Or. 545. 


Pa.—Aggas v. Munnell, 152 A. 840, 
302 Pa. 78; In re Watmough’ s Bstate. 
101 A. 857, 258 Pa. 22; In re McNitt’s 
Estate, 78 A. 32, 229 Pa. 71; Thomp- 
son v. Kyner, 65 Pa. 368; Wuller’s 
Est., 14 Pa. Dist. 89; In re Dimond’s 
Estate, 8 Pa.Dist. 554. 


: 1 SiiWir 179; 
66 Tex. 476; Payne v. Chance, (Civ. 
App.) 4 S.W.(2d) 328. 


Va.—Jenkins v. Trice, 147 S.E. 251, 
152 Va. 411; Forehand v. Sawyer, 136 
S.E. 683, 147 Va. 105. 


W.Va.—Pickens v. Wisman, 145 S. 
BE. 177, 106 W.Va. 183; Stewart v. 
Lyons, 47 S.H. 442, 54 W.Va. 665, 9 
Prob.Rep.Ann. 222; Martin v. Thayer, 
16 S.E. 489, 37 W.Va. 88; Kerr v. 
Saha aa ne S.E. 493, 31 W.Va. 659, 
2 L.R.A. 

Wis. si re Wegner’s Estate, 201 
N.W. 826, 185 Wis. 407. 

[a] Insanity several years before 
making will.—Insanity of the testa- 
tor twenty years before the making 
of the will, and again at a period 


For later cases, developments and changes in the law see Annotations, same title and section number. 


104 A. 416, 133. 


Neb.—In re Laflin’s Estate, 187 N. 


§§ 9-11] 


that a testator shall have sound mind and memory at 
the time of the execution of a will,8* and not when 
it is dietated®® or drawn,®® or when written by the 
Hence neither the prior®® nor 
subsequent*® mental condition determines the eapac- 
So also, in the case of a codicil, the mental ca- 
pacity of the testator or testatrix to make the codi- 
cil is to be determined as of the date of the execu- 
If there was a lack of legal 
capacity to make a will at the time of its execution, 
the subsequent passage of a statute removing such 
incapacity does not affect such will.®? 


[§ 10] B. Legal Disabilities®*—1. Aliens.9? 
common law while it has been said that an alien 
could not make a testament of lands,®* since the 
state alone could question the right of an alien to 
hold land,®® until action by the state, an alien could 
Moreover, by virtue of a federal 


testator himself.87 


ity. 


tion of the ecodicil.®° 


devise his land.?® 


twelve years before the making of 
the will, even taken in conjunction 
with the fact that the testator was 
always of weak intellect and never 
understood the effect of a legal set- 
tlement, does not show as a matter 
of law that he was not possessed of 
testamentary capacity. In re Nich- 
ols, 62 A. 610, 78 Conn. 429. 


84 Kennedy v. Walcutt, 161 N.E. 
336, 118 Ohio St. 442; Stark v. Cress, 
22 Ohio Cir.Ct.N.S. 88; Cress v. Stark, 
14 Ohio N.P.N.S. 545. ; 

85. In re Hoover’s Will, 19 App.D. 
C. 495; Irvine v. Greenway, 295 S.W. 
445, 220 Ky. 388 


86. James White Memorial Home 
v. Haeg, 68 N.E. 568, 204 Ill. 422; In 
re Ross’ Will, 109 S.E. 365, 182 N.C. 
477. 


[a] At time of giving instructions 
for will.—In England it is held that 
where a testator is of sound mind 
when he gives instructions for a will, 
but at the time of signature accepts 
the instrument drawn in pursuance 
thereof without being able to follow 
its provisions, it is held that he must 
be deemed to be of sound mind when 
it is executed. Perera v. Perera, 
[1901] A.C. 354; Parker v. Felgate, 
Sab LT 1: 

87. In re Hoover’s Will, 19 App.D. 
Cc. 495. 

88. Callahan v. Feldman, 11 P.(2d) 
217, 90 Colo. 540; In re Cottrell’s Es- 
tate, 209 N.W. 842, 235 Mich. 627; 
Jenkins v. Trice, 147 SIH. 251, 152 Va. 
411; Forehand v. Sawyer, 136 S.E. 
683, 147 Va. 105. 


“The prior . . mental status 
has bearing only to the extent of 
helping to determine the mental sta- 
tus at the time of the execution of the 
will.” In re James’ Estate, 268 P. 
296, 181 Okl. 142. See to same effect 
Stevens v. Vancleve, 23 F.Cas.No. 13,- 
412, 4 Wash.C.C. 262; In re Buckman’s 
Will, 85 A. 246, 80 N.J.HEq. 556. 


g9. In re Cottrell’s Estate, 209 N. 
W. 842, 235 Mich. 627; Haines v. Hay- 
den, 54 N.W. SATS: Mich. 332, 35 Am. 
S.R. 566; Williams v. Lack, "40 S.W. 
(2d) 670, 328 Mo. 32; Jenkins v. Trice, 
147 S.B. 251, 152 Va. 411; Forehand 
v. Sawyer, 136 S.E. 683, 147 Va. 105. 


“The . subsequent mental 
status has bearing only to the extent 
of helping to determine the mental 
status at the time of the execution 
of the instrument.” In re James’ Es- 
tate, 268 P. 296, 131 Okl. 142. See to 
same effect Stevens v. Vancleve, 23 F. 
Cas.No. 13,412, 4 Wash.C.C. 262; In re 
Buckman’s Will, 85 A. 246, 80 N.J.Eq. 
556. 


90. Smith v. Day, 45 A. 396, 18 
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ing.®® 


At 


be devised.* 


Del. 245; Appeal of Rogers, 138 A. 
59, 126 Me. 267; In re Chandler’s Will, 
66 A. 215, 102 Me. %2;. In -re Jour- 
neay’s Will, 44 N.Y.S. 548, 15 App. 
Div. 567 [aff Bile Nish dltiseeeoa, Nee 
611, rearg den 57 N.E. 1113, 162 N.Y. 
646]; In re Ross’ Will, 109 S.E. 365, 
866, 182 N.C. 477 [cit ‘Cyc]. 

[a] Subsequent competency (1) will 
not validate a codicil executed during 
a period of incompetency (In re 
Strong’s Will, 166 N.Y.S. 862, 179 App. 
Div. 539 [rev 165 N.Y.S. 726, 99 Misc. 
243), (2) republication being neces- 
sary (see infra § 576). 

{[b] Geading case.—In re Chan- 
dler’s Will, 66 A. 215,102 Me. 72. See 
In re Wah-kon-tah-he-um-pah’s Es- 
tate, 234 P. 210, 218, 109 OKI. 126 (so 
saying). 

91. Mitchell v. Kimbrough, 41 S. 
W. 993, 98-Tenn. 535. 


[a] Thus if a married woman ex- 
ecutes a will at a time when she has 
no legal power to do so, and subse- 
quently a statute is passed which em- 
powers married women to make wills, 
such statute does not relate back to 
remove the incapacity existing at the 
time of the execution of the will. 
Mitchell v. Kimbrough, 41 S.W. 993, 
93> Tenn, 535, 

[Tb] Retention by testator.—The 
fact that, after the statute giving 
testamentary capacity takes effect, 
the testator retains the will, and 
treats it and speaks of it as his will, 
does not make it a legal will. Mitch- 
ell v. Kimbrough, 41 S.W. 993, 98 
Tenn. 535. 


92. Capacity of convict to make 
will see Convicts §§ 5, 8. 


93. Generally see Aliens 2 C.J. p 
1039. 

94. Wallace v. Hewitt, 20 U.C.Q.B. 
(Ont.) 87, 98 [quot Sheppard Touchst. 
404]. 

{a] It is not the fact of an alien’s 
birth but the want of title which de- 
prives-the will of effect, even as to 
lands. Wallace v. Hewitt, 20 U.C.Q.B. 
(Ont.) 87, 98 [quot Sheppard Touchst. 
404]. 


95. See Aliens § 16. 
96. Williams v. Wilson, Mart. & Y. 
(Tenn.) 248; Abrams vy. State, 88 P. 


327, 45 Wash. 327, 9 L.R.A.N.S. 186, 
122 Am.S.R. 914, 138 Ann.Cas. 527; 
Wallace v. Adamson, 10 U.C.C.P. 
(Ont.) 338. See LIler v. Elliott, 32 U.C. 
Q.B. (Ont.) 434 (stating that an alien 
has the same power to devise as to 
convey by deed); Wallace v. Hewitt, 
20 U.C.Q.B. (Ont.) 87 (carefully ex- 
amining textbook authority). 


{a] Letters of denization granted 
by the crown may confirm title in 


[§ 11] 2. Indians.* 
an Indian may make a will, and may by such will 
dispose of any lands or goods or chattels, except as 
far as such right may be interfered with by statute,? 
among the Onondagas no such thing as the disposi- 
tion of property by will was known,* and generally 
Indians had no interest in tribal lands which could 
Indians may be given authority to de- 
vise lands by statutory enactments.® 


[68 C.J.] 417 


statute providing that any alien who shall thereaft- 
er hold lands in any of the territories of the United 
States in contravention of its provisions may never- 
theless convey his title thereto any time before the 
institution of escheat proceedings as thereinbefore 
provided, an alien may devise land.°* 
mon law an alien could bequeath his personalty,°® 
and the same right exists under a treaty so provid- 


Also at com- 


While it has been said that 


So, an Indian, 


lands previously acquired. Fourdrin 
v. Gowdey, 3 Myl.&K. 383, 10 Eng. 
Ch. 383, 40 Reprint 146. 

97. See case infra this note. 


[a] In District of Columbia (1) 
Act of March 2, 1897 [Comp. St. 
(1916) § 3493], which included under 
the term “convey” the right to devise 
property (Freitag v. Freitag, 47 App. 
D.C. 1) (2) applies to the District of 
Columbia by reason of Comp. St. 
(1916) § 3497 (Freitag v. Freitag, su- 
pra). 

98. Richmond v. Milne, 17 La. 312, 
36 Am.D. 613 (under the laws of Scot- 
land); Sheppard Touchst. 404. 


99. Vogel v. New York Life Ins. 
Co., 55 F.(2d) 205 [cert den 53 S.Ct. 
9, 287 U.S. 604, 77 L.Ed. 525]. 


[a] Retroactive operation of 
treaty.—Provision of 1925 treaty with 
Germany, authorizing wills of person- 
alty, held retroactive over war period. 
Vogel v. New York Life Ins. Co., 55 F. 
(2d) 205 [cert den 53 S.Ct. 9, 287 U.S. 
604, 77 L.Ed. 525]. 

Hey Generally see Indians 31 C.J. p 


What law governs testamentary ca- 
pacity see supra § 8 
2. Johnson v. Jones, 26 Ont. 109. 


3. George v. Pierce, 148 N.Y.S. 230, 
240, 85 Misc. 105. 


4 See cases infra this note. 


Rule applied.—(1) To Chero- 
Tribe (Powell v. Crittenden, 
(Okl.) 156 P. 661; Bledsoe v. Wort- 
man, 129 P. 841, 35 Okl. 261) (2) in- 
cluding a half-breed Cherokee (Reece 
v. Benge, (Okl.) 198 P. 493). (3) To 
Chickasaw Nation. Hayes v. Bar- 
ringer, 168 F. 221, 93 C.C_A. 507 [aff 
WeindyvEs 69:7 1048 C.CrAe* 9Stiime Cano: 
Choctaw Tribe. Semple v. Baken, 135 
P, 1141, 39 OKl. 563. (5) ‘A full-blood 
Creek Indian, who died in March, 1900, 
could not dispose, by will, of lands 
Subsequently allotted to his heirs.” 
Pa v. Sims, 129 P. 845, 36 Okl. 


5. See statutory provisions. 


fa] Devise not within statute of 
18438, e¢ 28, providing that ‘no Indian 
can hereafter devise any lands, with- 
in this state, without the authority 
or consent of the legislature, except 
such devise be to an Indian,” is not 
within the power of the Indian to 
make. Doe ex dem. Lafontaine v. Av- 
aline, 8 Ind. 6 


[b] Statutory extension of the 
laws of Arkansas in force in Indian 
Territory embraces all persons and 
estates in said territory made by Act 
April 28, 1904, § 2, and enabled an In- 
dian in the Indian Territory to devise 


418 [68 C.J.] 


even though not a citizen of the United States,® 
nevertheless may be a resident of the United States 
within the meaning of a statute permitting bona fide 


residents to devise lands.* 


In the case of lands held by Indians as allotments, * 
the Indians may devise their interests therein, where 
permitted by statute,® but, as congress may impose 
restrictions upon alienation by Indians of lands so 
held,!® and since alienation, within the meaning of 
such rule, includes disposition by will,‘ congress 
may properly require that such wills be approved by 


his alienable property alone by a will 
made under the laws of the state of 
Arkansas. Taylor v. Parker, 35 S.Ct. 
22, 235 U.S. 42, 59 L.Hd. 121 [aff 126 
POON Zon OL. 991); 

[ec] Pricr to Act Congr. April 26, 
1906, (1) full-blood Indians of the 
Five Civilized Tribes could make 
wills. Battiest v. Wolf, 223 P. 661, 97 
Okl. 212. (2) So a member of the 
Cherokee Tribe of Indians had power 
to make a will prior to Act Cong. 
April 26, 1906 (Reece v. Benge, 198 
P. 498, 82 Okl. 69); (3) but prior to 
said time he had no right to alienate 
his allotment by will (Reece v. Benge, 
supra). (4) Also, prior to such act, 
the Chickasaw Indians had the right 
to dispose of their devisable property 
by wills made in accordance with the 
laws of the Chickasaws (Hayes v. 
Barringer, 168 F. 221,.93 C.C.A. 507 
Pattie lnc. ty 697 NO4s C. CrAw 93 7a, 
(5) and a judgment of the proper 
Chickasaw probate court probating a 
will was not subject to collateral at- 
tack (Hayes v. Barringer, supra). (6) 
But a written declaration of heirship 
made by full-blood Indian in i908, 
pursuant to Ind. T. St. Annot. (1899) 
§§ 1842, 1843, in favor of a stranger 
to his blood, was void as in effect an 
alienation by will prohibited by Act 
Cong. April 26, 1906. Arnold v. Wil- 
lis. 232 P: 15, 105 OkL-172. 


6. See Indians § 7. 


7. Parent v. Walmsly’s Adm’r, 20 
Ind. 82. 


8. See Indians §§ 64-100. 


9. See statutory provisions; 
cases infra this note. 


{a] State law.—The alienation of 
an Indian allotment being governed 
by the act of congress, the right of 
an Indian to devise it must be gov- 
erned and controlled entirely by the 
act of congress pertaining thereto, 
and not by the state law. Letts v. 
Letts, 176 P. 234, 73 Okl. 313. 


{b] Particuiar act of congress.— 
(1) A full-blooded Creek Indian had 
power to make a will but no power to 
alienate his allotment by will, prior to 
act of congress of 1906 (34 St. at L. 
145). Wilson v. Greer, 151 P. 629, 50 
3887. (2) The statute removes 
restrictions on alienation by will of 
all the property of full-blood Indians 
of the Five Civilized Tribes, unless 
such a will disinherits the wife, par- 
ent, spouse, or children of the testa- 
tor, unless acknowledged as required 
by the act. Wilson v. Greer, supra. 
(3) A Chickasaw freedman’s will 
made August 4, 1904, and conveying 
her allotment, was held to legally de- 
vise her property, where she died in 
September, 1906, after she was given 
authority by the act of congress ap- 
proved April 26, i906, to devise her 
allotment. Barber v. Brown, 154 P. 
1156, 55 Okl. 34. (4) 36 St. 856, § 2, 
authorizing an Omaha Indian allottee 
under 22 St. 342, § 6, to devise his in- 
terest in the land, is not inconsistent 
with the prior act. Moore v. Busse, 
154 NW. 552, 98 Neb. 813. (5) Act 


and 


WILLS 


[§ 11 


designated officials,1? and, under the rule’® that the 
contemporaneous construction placed upon a statute 
by the officers or departments charged with the duty 


of executing it is entitled to weight,‘* where Con- 


Congr. April 26, 1906, § 23, authorizing 
disposition of property by will, in- 
tended the further removal of re- 
strictions from the citizens of the 
Five Civilized Tribes of Indians, and 
was not intended as conferring an ab- 
solute right of disposition of prop- 
erty, without regard to the law of the 
state. Blundell v. Wallace, 220 P. 
40, 96 Okl. 26 [aff 45 S.Ct. 247, 267 
U.S. 573, 69 Lid. 664]. (6) There be- 
ing no children born to a noncitizen 


‘Creek allottee after the 25th of May, 


1901, she was entitled to dispose of 
her homestead by will, but in doing 
so was subject to Mansf. Dig. § 6500 
(ind Sty Annet. [18999) “$535 72). 
providing that, when a person shall 
omit to mention a child in his will, so 
far as regards such child he shall be 
deemed to have died intestate, and 
such child shall be entitled. to the 
share of the estate of such person as 
if he had so died. In re Brown, 97 P. 
613, 22 Okl. 216. (7) Where a non- 
citizen Creek allottee executed a will 
of her homestead, naming therein her 
husband as sole devisee, and died 
leaving surviving her an only child 
by a former husband, born prior to 
the 25th of May, 1901, such child was 
the sole heir of such allottee, and en- 
titled to the whole of her estate, as 
if she had died intestate. In re 
Brown, supra. (8) Under L. (1892) 
ec 679 §§ 7, 90, giving sanction to al- 
lotments by tribal chiefs, and § 2, 
expressly authorizing a native Indian 
to take, hold, and convey real proper- 
ty the same as a citizen, if the right 
of an Indian under a devise is not 
questioned, except by  deceased’s 
daughter, the devise is valid. Peters 
v. Tallchief, 106 N.Y.S. 64, 121 App. 
ee 309 [rev 102 N.Y.S. 972, 52 Misc. 


10. See Indians § 79. 

11. See Indians § 80. 

12. See cases infra this note. 

[a] Purpose.—-The requirement of 


36 U. S: St.cat i. pt 1 p 856 § 2) re- 
quiring approval of such wills by the 
commissioner of Indian affairs and 
the secretary of the interior, was to 
prevent the allottee from squander- 
ing his interest in the land. Moore 
v. Busse, 154 N.W. 552, 98 Neb. 813. 


[b] Time of approval.—The pro- 
vision of 36 St. 856 § 2, requiring that 
the will of an Omaha Indian allottee 
shall be approved, does not require 
that such approval be contemporane- 
ous with the making of the will or 
before testator’s death. Moore v. 
Busse, 154 N.W. 552, 98 Neb. 813. 


[c] Effect of approval—Where a 
will devising the allotment of an 
Omaha Indian and the probate there- 
of are regular, the interest of testa- 
tor passes to the devisee on approval 
of the will by the proper officers. 
Moore v. Busse, 154 N.W. 552, 98 Neb. 
813. (2) An attempt by a member 
of the Osage Tribe of Indians, devis- 
ing his lands with the consent of the 
secretary of the interior under 387 St. 
678, to impose an indefinite restraint 


gress has made a clear and comprehensive grant of 
power to devise allotment land, subject to regula- 
tions prescribed by designated officials and approval 
of the will by such officials, and such regulations 
clearly show that a state statute is not regarded as 
controlling, the restriction of such state statute has 
no effect as to the capacity to make the devise.?® 


on the devisee’s right to alienate the 
land, is ineffective, whether tested 
by the common law or by local stat- 
utes. La Motte v. U. S., 41 S.Ct. 204 
[mod 256 F. 5]. 


{[d] Approval where disinherit- 
ance.—(1) Under 34 U. S. St. at L. p 
137, a will by a full-blooded Indian 
disinheriting his parent, wife, spouse, 
or children must be acknowledged 
and approved by a judge of the Unit- 
ed States Court for the Indian Terri- 
tory, or a United States commission- 
er, or it will: be invalid. In re By- 
ford’s Will, 265: > 19455 65 OKI S= ESO: 
(2) Where the persons disinherited 
are grandchildren and great-grand- 
children, the statute does not apply. 
Bell v. Davis, 155 P. 1132, 55 Okl. 121. 


Execution see infra §§ 312, 313. 
13. See Statutes § 609. 


14. Blanset v. Cardin, 261 F. 309 
ate S.Ct. 519, 256 U.S. 319, 65 L.Hd. 


15. See cases infra this note. 


[a] Rule applied.—(1) Under Act 
Cong. Feb. 14, 1913, amending Act 
June 25,1910, § 2) (Comp: St. 8 4228)" 
allowing persons interested in allot- 
ments, held under trust or patent con- 
taining restrictions on alienation, to 
dispose of the same by will, and the 
regulations thereunder, a will by an 
Indian married woman, approved by 
the secretary of the interior, dispos- 
ing of all of her allotted lands, is val- 
id, notwithstanding Okl. Rev. L. 
(1910) § 8341, providing that no mar- 
ried woman shall bequeath more than 
two-thirds of her property away from 
her husband, and that no person pre- 
vented by law from alienating real 
property shall be allowed to dispose 
of the same by will. Blanset v. Car- 
din, 261 F. 309 [aff 41 S.Ct. 519, 256 
U:S. +819, 65 Wd. 95072 ) 2) “Lhe. 
phrase “prevented by law,” as used in 
Rev. L. (1910) § 8341, providing that 
“no person who is prevented by law 
from alienating . . . real proper- 
igen  Sebee shall be allowed to be- 
queath the same,’ means prevented 
by the law of the state, and does not 
apply to Indians prohibited by con- 
gress from alienating realty other- 
wise than by will. In re Allen’s Will, 
144 P. 1055, 44 Okl. 392; Walker v. 
Brown, 141 P. 681, 43 Okl. 144. (8) 
Proviso of Rev. L. (1910) § 8341, re- 
lating to power of disposition by will, 
does not apply to wills executed by 
members of Five Civilized Tribes 
of Indians devising allotted lands. 
Brock v. Keifer, 157 P. 88, 59 Okl. 5; 
Viplser v. Brown, 141 P. 681, 43 Okl. 


{b] Death of allottee (1) who has 
made a will in conformity to require- 
ments of such act and regulations 
thereunder does not automatically re- 
move restrictions on alienation of al- 
lotment so as to make it subject to. 
state statute under which wife cannot 
will more than two thirds of her prop- 
erty away from her husband. Blanset 
v. Cardin, 44 S.Ct. 519, 256 U.S. 319, 65 
L.Ed. 950. (2) That property would 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 12-13] 


[§ 12] 3. Infants.1° 


vise of real estate.?® 


or upwards.” 


ing jurisdiction of the subject of wills.?? 


be noted that authorities are not 


descend under such statutes if sec- 
retary of interior should disapprove 
will does not make the state statute 
applicable where he approves the will. 
Blanset v. Cardin, supra. (3) Fed- 
eral statute declaring invalid full- 
blood Indian’s will  disinheriting 
spouse held to prevail over state stat- 
ute respecting right of spouse to be- 
queath (Act Cong. April 26, 1906, § 
23, 34 St. 145, as amended by Act 
Cone May nes 1908) (8! Son od soto Ls 
Comp. St. [1921] § 11224). Tiger v. 
Timmons, 295i°P2 614, 147 Okl), 141 
[eert den 52 S.Ct. 6, 284 U.S. 617, 76 
L.Ed. 526}. 


16. Generally see 31 C.J. p 978. 


Capacity of infant when married 
woman see infra § 14. 


174 Matter of Rracy’s Walls 73° Nove 
St. 239. 
18. See statutory provisions; and 


cases infra this note. 


fa] In Texas under Hartley Dig. 
art 3252, a person under the age of 
twenty-one is incapable of making a 
will. Moore v. Moore, 23 Tex. 637. 


[b] In Vermont (1) although stat- 
ute of wills provides that “nothing in 
this chapter shall be construed to pre- 
vent any soldier in actual military 
service, from disposing of his 
wages, or other personal estate, as 
he might otherwise have done,” the 
last clause refers merely to the mode 
of execution. Goodell v. Pike, 40 Vt. 
319. (2) And, in view of the provi- 
sion of statute of wills, limiting the 
right of disposing of property by tes- 
tament to persons of full age, an in- 
fant soldier is incapable of making 
a will. Goodell v. Pike, supra. (3) 
Capacity of minor, as soldier, to make 
nuncupative will see infra § 414. 


19. Banks v. Sherrod, 52 Ala. 267; 
Shivers v. Latimer, 20 Ga. 737. 


“Tt is hardly reconcilable with 
sound reasoning, that while one of 
immature years is incapable of con- 
tracting to the account of five dollars, 
except for necessaries, he may dis- 
pose, by will, of property of the val- 
ue of thousands.” Shivers v. Latimer, 
20 Ga. 737. 


yeast Ala.—Banks vy. Sherrod, 52 Ala. 
(le 

Mass.—Deane v. Littlefield, 1 Pick. 
239. 

S.C.—Major v. Hunt, 41 S.E. 816, 64 
S.C. 97; Posey v. Posey, 34 S.C.L. 167. 

Tenn.—Davis v. Baugh, 1 Sneed 477, 
479 [cit 2 Blackstone Comm. 479]. 

Eng.—Hyde vy. Hyde, Prec.Ch. 316, 
24 Reprint 149. 

[a] Statutory requirement that 
testator be twenty-one years and up- 
wards relates only to devises of lands, 
tenements and hereditaments. Deane 
v. Littlefield, 1 Pick. (Mass.) 239. 


21. Banks v. Sherrod, 52 Ala. 267; 
Major v. Hunt, 41 S.E. 816, 64 ‘S.C. 
97a Posey vy. Posey, 34 S:C.L. 167; 
Davis v. Baugh, 1 Sneed (Tenn.) 477, 
A479 [cit 2 Blackstone Comm. 479]; 


It has been said that in- 
fants have no power of testamentary disposition,!* 
and in some jurisdictions statutes so provide.'® 
at common law an infant cannot make any valid de- 
However, at common law a 
male infant of fourteen years and upwards is ¢a- 
pable of disposing of his personal estate by will,?° 
and the same is true of a female infant of twelve 
Such ages were fixed by the civil 
law, adopted by the English ecclesiastical courts hay- 


WILLS 


So | 


29 


It should 
in accord as to 


Hyde v. Hyde, Prec.Ch. 316, 24 Re- 
print 149: Bishop v. Sharp, 2 Vern. 
Ch. 469, 23 Reprint 902. 

22. Posey v. Posey, 34 S.C.L. 167; 
Davis v. Baugh, 1 Sneed (Tenn.) 477. 

Capacity of minors as testators at 
civil law see Modern Civil Law § 297 
text and note 88. 


23. See Coke Litt. p 89b note 6. 


24 See Coke Litt. p 89b note 6. 
See also 2 Blackstone Comm. p 497. 


25. Bishop .v., Sharp, 2. Vern-:Ch. 
469, 23 Reprint 902 (male, if proved 
to be a person of discretion). 


26. Wilcocks v. Wilcocks, 2 Vern. 
Ch. 558, 23 Reprint 961; Barlow v. 
Grant, 1 Vern.Ch. 255, 23 Reprint 451. 


27. See Coke Litt. p 89b. 

28. Williams v. Baker, 4 N.C. 401; 
Whitmore v. Weld, 1 Vern.Ch. 326, 23 
Reprint 499. 

29. See Coke Litt. p 89b note 6. 
See also 2 Blackstone Comm. p 497. 


30. See statutory provisions; and 
cases infra this note. 


[a] Personal property.—(1) Twen- 
ty one. Metropolitan Life Ins. Co. 
v. Brown’s Adm’r, 300 S.W. 599, 222 
Eye 2 1s (2) Bighteen. Banks v. 
Sherrod, 52 Ala. 267; Horton v. Mc- 
Coy, 47 N.Y. 21; Williams, Legatees 
v. Her Heirs at Law, 44 N.C. 271 (un- 
affected by Act [1840] c 62); Early 
v. Arnold, 89 S.E. 900, 119 Va. 500. 


[b] Real estate.—(1) Twenty one. 
Banks v. Sherrod, 52 Ala. 267; Hor- 
ton v. McCoy, 47 N.Y. 21: “Major yw. 
Hunt, 41 S.B. 816, 64 S.C. 97; Early v. 
Arnold, 89 S.E. 900, 119 Va. 500. (2) 
Under 2 Rev. St. pt 2 ¢ 6 § 1, an in- 
fant is incapable of making a will 
of real estate. Wells v. Seeley, 47 
Hun (N.Y.) 109. (3) A statute which 
provides that no will shall be good 
to pass any interest or estate in lands, 
tenements, incorporeal hereditaments, 
unless the person making the same, 
if a male, be of the full age of twen- 
ty-one years, does not prohibit the 
passing of a term for years in esse, 
or leasehold interest (Holzman vy. 
Wager, 79 A. 205, 114 Md. 322, Ann. 
Cas.1912A 619), (4) Since such inter- 
est is, personalty (see Landlord and 
Tenant § 47), (5) but such prohibition 
is intended to prevent the passing of 
a term for years created by will out 
of' the lands of the testator (Holzman 
v. Wager, supra). (6) Bighteen. 
Williams, Legatees v. Her Heirs at 
Law, 44 N.C. 271 (unaffected by Act 
[1840] ¢ 62). 


31. See statutory provisions; 
cases infra this note. 


[a] Personal property.—Highteen. 
Banks v. Sherrod, 52 Ala. 267; In re 
Tuller’s Will, 79 Ill. 99, 22 Am.R. 164; 
Horton v. McCoy, 47 N.Y. 21. 


[b] Real estate.—(1) Twenty one. 
Banks v. Sherrod, 52 Ala. 267; Hor- 
fon: Vv. (MeCoy,. 47 N.Y. 2135) Major ‘v. 
Hunts 41a Soba Sl6,e G4 SiCl0 07.8 C2) 
Highteen. In re Tuller’s Will, 79 Ill. 


and 


[68 C.J.] 419 


such ages,?* and the ages of four,?* fifteen,?° seven- 
teen,?® eighteen,?* and twenty-one,?® have been given 
as the proper age; but the rule as to such ages has 
been criticised and doubted.?® In most jurisdictions 
the particular ages at which males®® and female 
are capable of making a testamentary disposition of 
their property are controlled by statutes. 


[§ 13] 4. Married 
Originally, at common law, a married woman, unless 
acting under a power of appointment,** has no pow- 
er to devise real estate,?* with or without her hus- 
band’s consent,*?® although such will is valid if the 


g3t 


Women?2—a. In General. 


99, 22 Am.R. 164. 
32. Cross references: 
Generally see Husband and Wife 30 C. 
An oe a 
Capacity: 
AS: 
Infant see infra § 14. 
To separate estate see infra § 17. 
To create spendthrift trust in fa- 
vor of husband see infra § 21. 
nats 
Execution of power see infra § 15. 
Bie ce eer capacity see infra § 


Marriage of woman as revocation of 
her previous will: 


Siemon law see infra §§ 534, 
De 


Under statutes see infra §§ 536-539. 


Power of married woman to appoint 
testamentary guardian see Guard- 
jan and Ward § 34. 


33. See infra § 15. 


34. la.—Baker Vv. 
Heirs, 18 Ala. 417. 


Conn.—Fitch v. Brainerd, 2 Day 
163; Adams v. Kellogg, Kirby 195, 
438 note, 1 Am.D. 18. 

Ky.—In re Yates’ Will, 2 Dana 215. 

Mass.—Wing.v. Deans, 102 N.E. 
313, 214 Mass. 546; Bunnell v. Hix- 
on, 91 N.E. 1022, 205 Mass. 468; Kel- 
ley v. Snow, 70 N.E. 89, 185 Mass. 288, 
301 [cit 2 Blackstone Comm. p 498]; 
Morse v. Thompson, 4 Cush. 562. 
See Nolin v. Pearson, 77 N.B. 890, 191 
Mass. 283, 114 Am.S.R. 605, 4 L.R.A. 
N.S. 6438, 6 Ann.Cas. 658 (dictum). 


N.H.—Sanborn v. Batchelder, 51 N. 
H. 426; Wakefield v. Phelps, 37 N.H. 
2953 Cuuter ve Butler! 25 en. Eh eet3e 
07 Am.D. 330; Marston v. Norton, 5 
N.H. 205. 


N.J.—Stoutenburgh vy. Hopkins, 12 
A. 689,43 N.J.Eq. 577 [aff 19 Al 622% 
45 N.J.Eq. 890]; Van Winkle vy. 
Schoonmaker, 15 N.J.Eq. 384, 386 [cit 
2 Blackstone Comm. p 498]. 


N.Y.—Cotheal v. Cotheal, 40 N.Y. 
405; Wallace v. Bassett, 41 Barb. 92. 


Maer ie ae v. Freeman, 23 N.C. 


p Lenny Pouuson v. Sharp, 4 Coldw. 


Chastang’s 


Va.—West v. West’s Ex’rs, 3 Rand. 
(24 Va.) 373. 


35. Morse v. 
(Mass.) 562; 
Mass. 525; 


Thompson, 4 Cush. 
Osgood v. Breed, 12 
: Sanborn v. Batchelder, 51 
N.H. 426; Marston v. Norton, 5 N.H. 
205. See Nolin v. Pearson, 77 N.E. 
890, 191 Mass. 283, 114 Am.S.R. 605, 
i ae 648, 6 Ann.Cas. 658 (dic- 
um). 


[a] Mere renunciation by an in- 
tended husband of his rights in the 
wife’s realty does not give her power 
to disinherit her heir. Dye v. Dye, 
PROuUSSD aA: 


420 [68 C.J.] 


husband is sole heir and consents.?® 
whether HEnglish** 


sions of statutes, 
states,*?® conferring authority on 


lands to devise them, have been construed as not ap- 
plying to married women, and both in England?® and 
in some states,*® express statutory enactments have 
A legislative act granting to a 
married woman, deserted by her husband, the right 
to dispose of her property by deed does not include 
a grant of a right to dispose of land by devise.*1 
In a number of jurisdictions a married woman is 
prohibited from devising to her husband.*? 


affirmed such rule. 


“WILLS 


General provi- 
or, of the 
persons having 


estate, 


Personalty. It has also been said that a married 


36. Wagner v. Ellis, 7 Pa. 411, 47 
Am.D. 515. 

37. See statutory provisions; 
cases infra this note. 

[a] English statute of wills (32 
Hen. VIN, ec 1), (1) authorizing 
“every person having lands” to devise 
them, gave a married woman no pow- 
er of devise (Baker v. Chastang’s 
Heirs, 18 Ala. 417; Morse v. Thomp- 
son, 4 Cush. (Mass.) 562; Osgood v. 
Breed, 12 Mass. 525; Marston v. Nor- 
ton, 5 N.H. 205; West v. West, 10 
Sere. & R. (Pa.) 445), (2) the statute 
being limited to comprehend such per- 
sons as by law could dispose of their 
real estate by other modes of convey- 
ance previous to the passage of the 
act (Baker vy. Chastang’s Heirs, su- 
pra). 

38. See statutory provisions; 
cases infra this note. 

[a] In Alabama Clay Dig. 596 § 1 
similar in terms to the English stat- 
ute of wills, did not include married 


and 


and 


women. Baker v. Chastang’s Heirs, 
aS eATa., 427: 
{b] In Connecticut prior to com- 


pilation of statutes, a statute provid- 
ing that all persons of the age of 
twenty-one years, of right  under- 
standing and memory, whether ex- 
communicated or other, shall have 
full power, authority, and liberty to 
make their wills and testaments, and 
all other lawful alienations of their 
lands and other estates, did not give 
married women the capacity to devise 
land. Fitch v. Brainerd, 2 Day 163. 


[c] In Kentucky 2 St. at L. p 1537 
did not confer on married women the 
power to devise land. George v. 
Bussing, 15 B.Mon. 558. 


[d] In Massachusetts under St. 
(1783) c¢ 24, in substance the same as 
the English 32 Hen. VIII, does not ex- 
tend to married women. Morse vy. 
Thompson, 4 Cush. 562; Osgood v. 
Breed, 12 Mass. 525. 


[e] - In New Hampshire (1) neither 
St. Febr. 3, 1789. nor St. July 2, 1822 
gave married women capacity to de- 
vise land. Wakefield v. Phelps, 37 N. 
H. 295; Marston v. Norton, 5 N.H. 
205. (2) So also, the same construc- 
tion has been given to Rev. St. ec 156 
§ 1. Wakefield v. Phelps, supra; Cut- 
ter y. Butler, 25 N.H. 343, 57 Am.D. 
330. 

{f] In Pennsylvania the statute of 
wills did not remove the disability of 
a married woman to devise her real 


estate. West v. West, 10 Serg. & R. 
445. 
39. Ala.— Baker vy. Chastang’s 


Heirs, 18 Ala. 417 (34 Henry VIII c 
5 § 14). 

Ky.—-Louisville City Nat. Bank y. 
Wooldridge, 76 S.W. 542, 116 Ky. 641, 
25 Ky.L. 869; George v. Bussing, 15 
B.Mon. 558. 

Mass.—Morse v. Thompson, 4 Cush, 


For later cases, developments and changes in the law see 


562; Osgood v. Breed, 12 Mass. 525. 


peace! v. West, 10 Serg. & R. 
445, 

Eng.—Willock v. Noble, L. R. 7 H.L. 
580; Dye v. Dye, 13 Q.B.D. 147. 

40. See statutory provisions; 
cases infra this note. 

[a] In New York 1 Rev. L. §§ 5, 16, 
prohibits a married woman from mak- 
ing a will as to her lands. Wadhams 
v. American Home Missionary Soce., 12 
ING a Loe 


and 


41. Harker v. Elliot, 3 Del. 51. 
42. Fitch vy. Brainerd, 2 Day 
(Conn.) 163; Adams vy. Kellogg, Kirby 


(Conn.) 195, 438 note, 1 Am.D. 18. 


{a] In Massachusetts under St. 
(1842) ec 74 a married woman could 
not devise to her husband. Morse vy. 
Thompson, 4 Cush. (Mass.) 562. 


[b] In New Hampshire (1) while 
the act of 1845 probably was broad 
enough to permit a wife’s devise to 
her husband (Wakefield v. Phelps, 37 
N.H. 295), (2) the act of 1854 express- 
ly excepted the husband as devisee 
(Wakefield v. Phelps, supra), (3) so 
that a married woman could not de- 
vise realty to her husband (Sanborn 
v. Batchelder, 51 N.H. 426). 


[c] Im Tennessee the clause in 
Shannon Code § 4247 that the testa- 
mentary disposition shall not defeat 
the husband’s tenancy by curtesy does 
not show a legislative intent that the 
wife shall not convey to her hus- 
band. Hair v. Caldwell, 70 S.W. 610, 
109 Tenn. 148. 


[d] In Canada under Consol. St. 
§ 16, authorizing married women to 
will property to their child or children 
and in default of issue to their hus- 
bands or as they may see fit, as if 
sole, a devise to a husband is valid 
only if there is no issue. Mitchell v. 
Weir, 19 Grant Ch. (Ont.) 568. 


43. In re Yates’ Will, 2 Dana (Ky.) 
215; Cotheal v. Cotheal, 40 N.Y. 405; 
West v. West’s Ex’rs, 3 Rand. (24 va.) 
ae Willock vy. Noble, i LB eee (ev Bl 2 


[a] Reason for rule.—The invalid= 
ity resulted not only “because mar- 
riage was a gift of her persondlty to 
her husband, but because, in the eye 
of the law, the wife had no existence 
separate from her husband, and no 
separate disposing or contracting 
power.’ Willock v. Noble, L. R. 7 
H.L. 580, 23 Wkly.Rep. 809, 810 [per 
Lord Cairns, C.]. 


44. Lee v. Bennett, 31 Miss. 119; 
Willock, v. Noble, L. R. 7 H.L. 580. 
45. Deutsch v. Penang. 126 P. 


1123, 22 Colo.App. 543 


46. See statutory provisions; 
cases infra this note. 


[a] Statute of Wills (32 Hen. VIII, 
ec 1) did not prevent a married woman 
from disposing by will of her person- 
alty, provided her husband consent- 


and 


[§ 18 


woman’s will of her personalty is equally invalid at 
common law.*? However, even at common law such 
rule has been subjected to modification.** 
jurisdiction it is said that a married woman always - 
had capacity to make a will as to personalty, wheth- 
er with or without her husband’s consent.*® 
al provisions of statutes, both English*® and of a 
state,*7 as to the capacity of persons to dispose of 
property by will, apply only to disposition of real 
and not to personal estate, and hence, with 
the consent of her husband, a married woman may 
dispose of her personalty by will,4® although her 


In one 


Gener- 


ed. George v. Bussing, 15 B.Mon. 
(Ky.) 558. 
[b] Statute of 34 and 35 Hen. VIII 


ec 5 § 14, related only to disposition of 
real property. George v. Bussing, 15 
B.Mon. (Ky.) 558. 

{c] Statute of 7 William IV & 1 
Vict. c 26 § 8, providing that no will 
made by any married woman should 
be valid, except such will as might 
have been made by a married woman 
prior to the act, conferred no new 
capacity to make a will. Willock v. 
Noble, Ll. R. 7 H.1. 580, 589. 


47. See statutory provisions; 
cases infra this note. 

[a] In Kentucky (1) Gen. St. c 113 
§ 2, prohibits a devise of general es- 
tate by a married woman. Perkins v. 
Towery, 3 S.W. 604, 8 Ky.L. 869. (2) 
2 St. L. p 1537 applies to devises of 
real estate only and does not affect a 
married woman’s right to dispose by 
will of personal estate. George v. 
Bussing, 15 B.Mon. 558. 


48. U.S.—Hines v. Gordon, 2 Hayw. 
& H. 222, 30 F.Cas.No. 18,302. 


Ky.—Louisville City Nat. Bank v. 
Wooldridge, 76 S.W. 542, 116 Ky. 641, 
25 Ky.L. 869; George v. Bussing, 15 
B.Mon. 558. 

Mass.—Bunnell v. Hixon, 91 N.E. 
1022, 205 Mass. 468; Kelley v. Snow, 
70 N.E. 89, 185 Mass. 288, 301 [cit 2 
Blackstone Comm. 498]; Newburyport 
Bank v. Stone, 13 Pick. 420; Osgood 
v. Breed, 12 Mass. 525. 


Miss.—Lee v. Bennett, 31 Miss. 119. 


N.H.—Sanborn v. Batchelder, 51 N. 
H. 426; Cutter v. Butler, 25 N.H. 343, 
57 Am.Dec. 330; Reed vy. Blaisdéll, 16 
N.H. 194, 41 Am.D. 722; Marston v. 
Norton, 5 N.H. 205. 


N.J.—Stoutenburgh v. Hopkins, 12 
A. 689, 43 N.J.Eq. 577 [aff 19 A. 622, 
45 N.J.Eq. 890]; Van Winkle v. 
Schoonmaker, 15 N.J.Eq. 384. 


N.Y.—Beardsley v. Hotchkiss, 
N.Y. 201 [mod 30 Hun 605]; 
v. Bassett, 41 Barb. 92; 
Mitchell, if Barb.Ch, 264 [aff How.A. 
Cas. 502, 4 How.Pr. 292, 3 Den. 610]. 


Be eco s v. Prosiren RTE INOS 
Pa.—Matter of Wagner’s Estate, 2 
Ashm. 448. 


Ten.—Woods vy. Shelton, 150 S.W. 
856, 126 Tenn. 607; Perry v. Gill, 2 


and 


96 
Wallace 
Moehring vy. 


|Humphr. 218. 


Vt.—Fisher v. Kimball, 17 Vt. 323. 


Va.—West v. West’s Ex’rs, 3 Rand. 
(24 Va.) 373. 


Eng.—Willock vy. Noble, L. R. 7 H. 
L. 580. 


[a] Basis.—(1) The power of the 
wife to make a will in such case is 
founded on the principle that the hus- 

band may waive the interest in the 
wife’s property conferred upon him 
by law, and may empower the wife to 


nuctations, same title and section number, 


§§ 138-15] 


right is sometimes limited by statute.*® 
band’s assent to the will of his wife amounts to no 
more than a waiver of his rights as his wife’s ad- 
The modern statutory rule in many 
jurisdictions is that a married woman may dispose 
of her personalty by will as if sole,®+ in some juris- 
dictions provided the husband eonsents,°? but in oth- 
ers even in the absence of such assent,°* and when 
authorized by designated courts on joint petition 


ministrator.®° 


with her husband.®* 


[§ 14] b. Infancy.5> Where 


dispose of it by will, the grant of such 
power being implied from his consent 
that the will be made. Louisville City 
Nat. Bank v. Wooldridge, 76 S.W. 542, 
545, 116 Ky. 641, 25 Ky.L. 869 [quot 
George v. Bussing, 15 B.Mon. 558]; 
Moehring v. Mitchell, 1 Barb.Ch. (N. 
Y.) 264 [aff How.A.Cas. 502, 4 How.Pr. 
292, 3 Den. 610]. (2) The husband 
alone is interested to question the 
wife’s authority. The gift, if it is 
effectual, is his gift; the property 
passes from him. Osgood v. Breed, 
12 Mass. 525; Matter of Wagner’s Hs- 
tate, 2 Ashm. (Pa.) 448. 

Requisites and sufficiency of hus- 
band’s consent see infra § 18. 

49. See statutory provisions; 
eases infra this note. 

[a] In Kentucky in view of Gen. 
St. c 113 § 2, expressly excepting mar- 
ried women from making a will, and 
§ 4, conferring on her power to dis- 
pose by will of any estate secured to 
her separate use by deed or devise, 
or in the exercise of a written power 
to make a will, the husband’s antenup- 
tial contract that property owned by 
the wife become her separate estate 
is insufficient. Hickman v. Brown, 11 
SW... 199, 88 Ky. 377, 10 Ky.L. 952. 


50. Matter of Wagner’s Estate, 2 
Ashm. (Pa.) 448; Perry v. Gill, 2 
Humphr. (Tenn.) 218. 

Requisites and sufficiency of hus- 
band’s consent see infra § 18. 


51. D.C.—Emmons vy. Garnett, 18 
DIOl 5 Z, 


Iowa.—Baker v. 
998, 147 Iowa 49. 


Mass.—Bunnell vy. Hixon, 91 N.E. 
1022, 205 Mass. 468; Kelley v. Snow, 
70 N.E. 89, 185 Mass. 288. 


N.H.—Sanborn v. Batchelder, 61 N. 
H. 426; Wakefield v. Phelps, 37 N.H. 
295; Cutter v. Butler, 25 N.H. 343, 57 
Am.D. 330. 

N.Y.—Brown v. Clark, 77 N.Y. 369 
[aff 16 Hun 559]; Cotheal v. Cotheal, 
40 N.Y. 405; Wadhams v. American 
Home Missionary Soc., 12 N.Y. 415; 
Wallace v. Bassett, 41 Barb. 92; Wa- 
ters v. Cullen, 2 Bradf.Surr. 354. 


[a] Im Dllinois, under St. (1845) § 
1, a married woman could dispose of 
general personalty by will, but not 
realty. In re Tuller’s Will, 79 Ill. 99, 
22 Am.R. 164. 


[b] A woman married before the 
passage of enabling act is included in 
it. Waters v. Cullen, 2 Bradf.Surr. 
(N.Y.) 354. 

[c] Married Women’s Property 
Act (1) does not’ give to a married 
woman a right to dispose of, by will, 
personal property not settled upon her 
nor held in trust for her (Compton vy. 
Pierson, 28 N.J.Eq. 229; Vreeland v. 
Ryno, 26 N.J.Eq. 160 [rev on other 
grounds 27 N.J.Eq. 522]), (2) such act 
only being intended to secure, during 
coverture, to married women the use 
of their property free from the dis- 
posal or liability for the debts of their 
husbands (Compton y. Pierson, supra). 


and 


Syfritt, 125 N.W. 


infants 
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nor under statutes authorizing married women to 
make devises®* may an infant married woman make 
Again, if permitted by statutes relat- 
ing to bequests by infants generally,®® an infant mar- 
ried woman may bequeath personalty in instances in 
which other married women may do so.®° 


[§ 15] c. In Execution of Power. 
man’s will may be valid so far as made in pursuance 
of a power conferred by some previous will or deed 


A married wo- 


when her will is considered rather as an appointment 


generally 
self. 


(3) Married women’s property acts 
generally see Husband & Wife § 435. 

Capacity of wife to make will de- 
priving husband of rights of inherit- 
ance in her property see Descent and 
Distribution § 93. 

52. Kelley v. Snow, 70 N.E. 89, 185 
Mass. 288. 

fa] An assent by the husband to 
the will of the wife is not necessary 
when not required by statute at the 
death of the testatrix, although neces- 
sary at the date of the execution of 
the will (Burroughs v. Nutting, 105 
Mass. 228), (2) since a will takes 
effect at the death of the maker (Bur- 
roughs v. Nutting, supra). (3) Time 
when will takes effect see infra § 224. 

{b] Necessity of husband’s con- 
sent.—The consent of the husband is 
not necessary to the validity of the 
will so far as it does not interfere 
with his rights in the estate, should 
he survive his wife, the consent being 
merely a waiver of any statutory 
right he might have after his wife’s 
death. Kelley v. Snow, 70 N.E. 89, 
185 Mass. 288. 


{c] In New York the effect of 2 
Rev. St. § 21, providing that males 
of eighteen years and upwards, and 
unmarried females of sixteen years 
and upwards, and no others, may dis- 
pose of personal] estate by will, is to 
prevent a married woman from so 
disposing of her general personalty, 
even when her husband consents. 
Moehring v. Mitchell, 1 Barb.Ch. 264, 
[aft How. A. Cas. 502, 4 How.Pr. 292, 
3 Den. 610]. ¥ 

53. Emmons v. Garnett, 18 D.C. 52. 


54 Gregory v. Oates, 18 S.W. 231, 
DO PFEN Seiten MICH elS hp lseien OR. Vitale 

{a] Power granted by court.—kKy. 
Gen. St. c 52 art 2 § 6, providing that 
certain courts may on the joint peti- 
tion of a husband and wife empower 
her to dispose of her property by will 
applies only where the will is execut- 
ed after the power is granted. Greg- 
ory v. Oates, 18 S.W. 231, 92 Ky. 532, 
SER Aa Oks 


55. Capacity of adult married 
woman to make a will see supra § 
13. 

56. See supra § 12. 

57. Campbell v. Browder, 
(Tenn.) 240. 

58. See statutory provisions; 
cases infra this note. 


[a] In New York Act (1848) ec 
200, authorizing a married woman to 
devise real property and any interest 
or estate therein in the same manner 
and with like effect as if she were 
unmarried, does not authorize an in- 
fant married woman to so devise land, 
when infants are prohibited by stat- 
ute from making a devise. Zimmer- 
man v. Schoenfeldt, 3 Hun (N.Y.) 692, 
6 Thomps. & C. 142. 


[b] In Tennessee Code § 2486a 
does not authorize a devise by an in- 
fant married woman. Campbell v. 
Browder, 7 Lea (Tenn.) 240. 


T Lea 


and 


under the previous instrument than as a will in it- 


{c] In Ontario, under Consol. St. 
c 73 § 16, authorizing a devise or be- 
quest by a married woman as if sole, 
if the married woman is only eighteen 
the statutory prohibition of 34-35 
Hen. VIII c 5 § 14, voiding wills of 
married women under twenty-one, ap- 
plies. Re Murray Canal, 6 Ont. 685. 


59. See supra § 12. 


60. Matter of Bolton, 53 N.E. 756, 
159 NY. 129 [aft 56) NoY.S.s1I05.237, 
App.Div. 625]; Strong v. Wilkin, 1 
Barb.Ch, (N.Y.) 9. 


61. Ky.—Parrott v. Kelly, 79 Ky. 
490, 3 Ky.L. 269; Kennedy v. Ten 
Broeck, 11 Bush 241; Harris v. Harbe- 
son, 9 Bush 397; Ford’s Ex’r v. Ford, 
2 Duv. 418; George v. Bussing, 15 B. 
Mon. 558; In re Yates’ Will, 2 Dana 
215; Anderson y. Miller, 6 J.J.Marsh. 
568; Johnson y. Johnson, 24 S.W. 628, 
15 Ky.L. 587. 

Mass.—Wing v. Deans, 102 N.E. 313, 
214 Mass. 546; Bunnell v. Hixon, 91 
N.E. 1022, 205 Mass. 468; Osgood v. 
Bliss, 6 N.I. 527, 141 Mass. 474, 55 
Am.R. 488; Heath v. Withington, 6 
Cush. 497. 


N.Y.—American Home Missionary 
Soc. v. Wadhams, 10 Barb. 597 [rev 
on other grounds in 12 N.Y. 415]; 
Strong v. Wilkin, 1 Barb.Ch. 9; Brad- 
ish v. Gibbs, 3 Johns.Ch. 523; Hicks 
v. Cochrane, 4 Edw. 107; Van Wert 
v. Benedict, 1 Bradf.Surr. 114. 


SNe ee ee v. Freeman, 23 N.C. 


Va.—Dillard v. Dillard’s Ex’rs, 
S.E. 669. 


Eng.—Matter of De Prodel, L. R. 1 
P. & D. 454; Pagler v. Tongue, L. R. 
1P. & D. 158; Matter of Martin, 7 L. 
T.Rep.N.S. 756, 3 Swab. & Tr. 1; Mat- 
ter of Thorild, 16 L.T.Rep.N.S. 853; 
Stevens v. Bagwell, 15 Ves.Jr. 139, 33 
Reprint 707; O’Dwyer v. Geare, 1 
Swab. & Tr. 465, 164 Reprint 815; 
Southall v. Jones, 1 Swab. & Tr. 298, 
164 Reprint 737. 


[a] The power may be valid, (1) 
although contained in articles of 
separation (Heyer v. Burger, Hoffm. 
(NY) Te Prides vi Bubbieia he Geir. 
64), (2) or in marriage settlement, 
even when not authorized at the time 
the settlement was made, but on sub- 
sequent authorization (Albrecht v. 
Pell, 11 Hun (N.Y.) 127), (3) or in an 
antenuptial contract (Osgood v. Bliss, 
6 N.E. 527, 141 Mass. 474, 55 Am.R. 
488; Hste v. Smyth, 18 Jur. 300. Con- 
tra American Home Missionary Soc. 
v. Wadhams, 12 N.Y. 415 [rev 10 Barb. 
597]), (4) and, although a will is not 
mentioned in the power (Sawyer v. 


21 


Poy ee 2 Vern.Ch. 328, 23 Reprint 
812). 
[b] “A married woman may make 


an appointment by will (1) at com- 
mon law, but cannot make a will ex- 
cept as authorized by recent statutes. 
The theoretical distinction is, that a 
will concerns the estate of the tes- 
tator, and an appointment under a 
power that of the donor of the pow- 
er.”” Osgood v. Bliss, 6 N.E. 527, 141 


y 


422 [68 C.J.] 


[§ 16] d. In Representative Capacity. At com- 
mon law if a married woman may appoint her sue- 
cessor in representative capacity, she may dispose 
of property which she has in representative capacity, 
without the consent of her husband.°? 

Apart from statutory 
authority in a married woman to dispose of her sep- 
arate estate by will,®* in the absence of a restrictive 
provision in the instrument creating the estate, as a 
general rule she may dispose of such property by 
will,°* independently of her husband’s consent.®® 
More particularly, she may dispose of land,®® even 
without her husband’s consent,®* or personalty.°® 


[§ 17] e. Separate Estate. 


Mass. 474, 477, 55 Am.R. 488; Ela v. 
Edwards, 16 Gray (Mass.) 91; Bradish 
v. Gibbs, $ Johns.Ch. (N.Y:) 523. (2) 
A writing in the nature of a will by 
a feme covert, under a power, is not 
a proper will, for she cannot make a 
will by the rules of law, but in equi- 
ty it is an appointment, and the ap- 
pointee takes under the power coupled 
with the writing. Merritt v. Wind- 
ley, 14 N.C. 399. To same effect New- 
lin v. Freeman, 23 N.C. 514. 

{c] Subsequent will not reciting 
power.—Where a will purporting to 
execute a power is followed by a later 
will not revoking or otherwise re- 
ferring to the earlier, both may be 
probated where there is property on 
which the second will may act. Heyer 
v. Burger, Hoffm. (N.Y.) 1; Matter of 
Morgan, i. «R. 1) P., é& D. 3235 Matter 
of Fenwick, L. R. 1 P. & D. 319. 

62. Inre Yates’ Will, 2 Dana (Ky.) 
215; West v. West’s Ex’rs, 3 Rand. 
(24 Va.) 373; Willock vy. Noble, L.R. 
7 H.L. 580; Scammell v. Wilkinson, 
2 Bast 552, 102 Reprint 481; Finch 
v. Finch, Moore K.B. 339, 72 Reprint 


615; Stevens v. Bagwell, 15 Ves.Jr. 
139, 33 Reéprint 707. See Cutter v. 
Butler, 25 N.H. 343, 57 Am.D. 330 


(holding common law rule inapplica- 
ble). 

Representatives of deceased execu- 
tors generally see Executors and Ad- 
ministrators § 2808. 

Competency of married woman as 
executrix see Executors and Adminis- 
trators § 67. 

63. See infra text and notes 73-77. 


64. Ala.—Wells v. Bransford, 28 
Ala. 200. 


D.C.—Smith vy. Thompson, 9 D.C. 
291, 29 Am.R. 621. 
Ga.—Chapman v. Gray, 8 Ga. 341. 


Ky.—Hiram v. Griffin, 8 Bush 262; 
George v. Bussing, 15 B.Mon. 558. 

Md.—Buchanan v. Turner, 26 Md. 1. 

N.Y.—Wadhams v. American Home 
Missionary Soc., 12 N.Y. 415 [rev 10 
Barb. 597]. 

S.C.—Porcher v. Daniel, 33 S.C.Hq. 
349. 

Tenn.—Woods v. Shelton, 150 S.W. 
856, 126 Tenn. 607; Perry v. Gill, 2 
Humphr. 218. 

Yex.—Engleman v. Deal, 
652, 14 Tex.Civ.App. 1. 


Eng.—Willock v. Noble, L.R. 7 H.L. 
580; Taylor v. Meads, 4 De G.J.&S. 
597, 69 Eng.Ch. 457, 46 Reprint 1050. 


[a] Antenuptial agreement. 
Where by statute a wife may dispose 
by will of her separate estate secured 
to her by deed or devise this does not 
give her a right to devise property set 
aside as her separate property by a 
parol antenuptial agreement.  Hick- 
man v. Brown, 11 S.W. 199, 88 Ky. 377, 
10 Ky.L. 952. 


37 S.W. 


WILLS 


the estate.?° 


married woman 


Right of married woman to devise 
separate real estate occupied as home- 
stead see Homesteads § 342. 


65. Wells v. Bransford, 28 Ala. 200; 
Woods v. Shelton, 150 S.W. 856, 126 
Tenn. 607; Perry v. Gill, 2 Humphr. 
(Tenn.) 218; Engleman vy. Deal, 37 S. 
W. 652, 14 Tex.Civ.App. 1. 

66. Noble v. Enos, 19 Ind. 72; Hall 
v. Waterhouse, 5 Giffard 64, 66 Re- 
print 924. 

67. Urquhaart v. Oliver, 
344; Hall v. Waterhouse, 5 
64, 66 Reprint 924. 

68. Compton v. Pierson, 28 N.J. 
Eq. 229; Dillard v. Dillard’s Ex’rs, 
(Va.) 21 S.W. 669; West v. West’s 
Ex’rs, 3 Rand. (24 Va.) 373; Hearle v. 
Greenbank, 3 Atk. 695, 26 Reprint 
1200, 1 Ves. 298, 27 Reprint 1043; Pea- 
cock v. Monk, 2 Ves. 190, 28 Reprint 
123; Rich yv. Cockell, 9 Ves.Jr. 369, 
32 Reprint 644. 


[a] Whether derived from her 
husband or a third person, text rule 
applies. Zeust v. Staffan, 16 App.D.C. 
141 [overr 14 App.D.C. 200]; Fetti- 
place v. Gorges, 1 Ves.Jr. 46, 1 Rev. 
Rep. 79, 30 Reprint 223. 


69. See Husband and Wife § 638. 


70. Thomas vy. Folwell, 2 Whart. 
(Pa.) 11, 30 Am.D. 230; West v. West, 
10 Serg.&R. (Pa.) 445; Graham v. 
Graham’s Ex’rs, 21 S.C.L. 145. 


[a] Thus, a provision in a separa- 
tion agreement that she shall have 
all the rights of a feme sole, limited 
by a provision authorizing her to de- 
vise lands, tenements, and heredita- 
ments does not authorize her to dis- 
pose of personal property by will. 
Matter of Wagner’s Estate, 2 Ashm. 
(Pa.) 448. 


56 Ga. 
Giffard 


71. See Husband and Wife § 435. 

72. Cain v. Bunkley, 35 Miss. 119; 
Lee v. Bennett, 31 Miss. 119. 

73. See provisions of constitu- 
tions; and cases infra this note. 

[a] In North Carolina under Const. 


art 10 § 6, a married woman has the 
right to devise or bequeath her sepa- 
rate property, real or personal. Free- 
man, v. Lide, 97 S.B. 402, 176 N.C. 434. 


74 See statutory provisions; and 
cases infra this note, 


[a] In Hawaii, by reason of Civ. 
Code (1859) § 1464, a married woman 
in 1877 couid dispose by will of prop- 
erty belonging to her in her own right. 
Spencer v. Bishop, 31 Hawaii 259. 


{[b] Im MDlinois (1) Under St. 
(1845) § 1, a married woman could 
dispose of her separate estate by will, 
both as to real estate and person- 
alty. In re Tuller’s Will, 79 Ill. 99, 
22 Am.R. 164. (2) Under St. (1861) 
making all property of a married 
woman sole and separate property, 
she can dispose of all property by 
will. In re Tuller’s Will, supra. 


[§§ 16-17 


However, in jurisdictions holding that a married 
woman has no powers of alienation over her separate 
estate except such as. have been conferred upon her 
by the instrument creating the estate,°® a married 
woman cannot dispose of her separate estate by will 
unless given’ the power by the instrument creating 
So in jurisdictions hmiting the pow- 
ers and contractual rights which married women may 
exercise with reference to their statutory separate 
estates,’ she may dispose of such estate only when 
her husband consents.*2 In many jurisdictions, ei- 
ther by constitutional’? or statutory’? provisions, a 
may dispose of her separate estate 


[ec] In Kentucky (1) Rev. St. c 106, 
§§ 2, 4, should be liberally construed 
with a view of effectuating the mani- 
fest objects of the law. Hiram v. 
Griffin, 8 Bush 262. (2) Under such 
provision a married woman may dis- 
pose of her separate personal estate 
by will. Louisville City Nat. Bank 
v. Wooldridge, 76 S.W. 542, 116 Ky. 
641, 25 Ky.L. 869. (3) The effect of 
Act March 15, 1894 (L. [1894] ec 76), 
providing that a married woman, of 
sound mind and twenty-one years of 
age, may dispose of her estate by will, 
was to enlarge the wife’s power of 
disposition and enable her to dispose 
of her estate of any kind, both gen- 
eral and separate, thereby superseding 
Gen. St. (1873) ¢ 113, § 4, limiting her 
right to the disposition of her equita- 
ble separate estate, and the exercise 
of a power of appointment by will. 
Hankins v. Columbia Trust Co., 134 
S.W. 498, 142 Ky. 206. (4) The pow- 
er given a married woman by Gen. 
St. c 113, § 4, exists only when the 
deed to such married woman shows 
that a separate estate was intended to 
be created. Craine v. Edwards, 17 S. 
W211, 92 Kyi 109, 13 Ky. 4995 |) 
So, also, personalty which is not the 
wife’s separate estate is not within 
the power conferred by such statute. 
Wehle v. Umpfenback, 23 S.W. 360, 
15 Ky.L. 346. 


[ad] In Maryland (1) the consent 
of her husband is not necessary 
(Schull v. Murray, 32 Md. 9; Buchanan 
v. Turner, 26 Md. 1), (2) and her pow- 
er extends to property acquired be- 
fore and after the adoption of the 
Code (Schull v. Murray, supra). (3) 
This right of disposition exists only 
if the instrument giving her the prop- 
erty is silent as to the mode of dis- 
position. Schull v. Murray, supra. 


[e] Im Massachusetts St. (1845) 
does not enlarge married women’s 
right to dispose of separate property 
by will. Section 5 is limited to en- 
abling married women having sepa- 
rate property to sue in own name as 
to such property, and § 7 does not 
apply. Beach v. Manchester, 2 Cush. 
72. : 


[f] Im North Carolina, under Acts 
(1871-1872) c 193 § 31, and Code § 
2138, and Battle Revisal c 69 § 31, a 
married woman may devise or be- 
queath her separate property. Free- 
nee Ve ide; 1977S. 402-0176 Nee 
434. 


[g] In Ohio under 8 Ohio L. p 146, 
a devise of separate realty by a mar- 
ried woman is valid as. within her 
power. Allen v. Little, 5 Ohio 65. 


[h] In Oklahoma under Rev. L. 
(1910) § 8339, a married woman may 
dispose of all her separate estate by 
will, without the consent of her hus- 


band. In re Cole’s Hstate, 205 P. 172, 
85 Okl. 69. 
[i] Im Tennessee, by virtue of 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 17-20] 


by will although in others there is no such power by 
reason of statute.*> In a number of instances the 
status of property as separate estate™® or not sepa- 
rate estate’’ within the meaning of the foregoing 
rules has been determined. 


[§ 18] f. Requisites and Sufficiency of Husband’s 
Consent.78 The husband’s consent to his wife’s dis- 
position of personalty by will*® may be express,*°® 
or implied,*! and written’? or by parol.8° However, 
the husband’s consent required by statutes for the 
wife’s devise of land** must be written.8®° Wheth- 
er as to real estate’® or personalty,** a general con- 
sent that the wife may make a will is not suffi- 
cient; it is necessary that the husband should con- 
sent to the particular will made by the wife. His 
assent to such disposition of the persenalty is good 
only when not revoked at the time of probate as it 
might be revoked before.** He may be estopped to 
withhold his assent as to a will of personalty by a 
nuptial agreement,®® or by expressing himself as 
satisfied on execution of the will,®® and the consent 
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is effective only where he survives her, and his 
death before her is a revocation of his assent,®? but 
the assent may be given after her death,®? unless it 
must be written.°* 

{[§ 19] g. Removal of Disability. A will invalid 
as made during coverture does not become valid on 
the removai of the disability unless republished after 
the removal of the disability;*°* but if valid when 
made during coverture if remains valid without re- 
publication where the wife survives the husband.** 
In England the wite may regain her rights to devise 
as a feme sole when her husband is convicted as a 
felon,?® and the same is true of her right to bequeath 
personalty when her husband has been banished for 
life,®*? and by obtaining a protection order she may 
obtain a right to dispose of her property by will 
where he has deserted her.®§ 


[§ 20] 5. Sovereign. The sovereign at common 
law had no testamentary power,®® and statutes re- 
lating to wills apply only to subjects of the sov- 
ereign.? 


Code § 2168, a married woman may de- 
vise estates secured to her separate 
use. Woods v. Shelton, 150 S.W. 856, 
126 Tenn. 607; Johnson & Temple v. 
Sharp, 4 Coldw. 45. And see Husband 
and Wife § 638 note 71 [a]. 

{ij] In Virginia, by Code (1849) ¢ 
_ 122 § 3, and Code (1887) § 2513, a mar- 

ried woman may dispose, by will, of 
her separate property. Kiracofe v. 
Kiracofe, 25 &E. 601, 93 Va. 591; Dil- 
lard v. Dillard’s Ex’rs, 21 S.E. 669. 

[{k] In Canada under Consol. St. U. 
C. c 738 § 2, a married woman may de- 
vise her separate estate, even though 


married woman who had no separate 
estate at the time had the capacity 
to make a will disposing of subse- 
quently acquired estate owned by her 
at her death. Tarrant v. Core, 56 S.E. 
228, 106 Va. 161. 

77. See case infra this note. 

[a] Joint property.—Where a bank 
account is kept in the joint name of 
the husband and wife, and he dies 
first, her interest is not separate es- 
tate cpvered by her will made during 
coverture and not republished after 
his death. In re Young, 28 Ch.D. 
705. 


v. Bussing, 15 B.Mon. 558]. 
Mass.—Kelley v. Snow, 70 N.E. 89, 
185 Mass. 288. ‘ 
N.H.—Cutter v. Butler, 25 N.H. 343, 
57 Am.D. 330; Reed v. Blaisdell, 16 
N.H. 194, 41 Am.D. 722. 
Pa.—Kurtz v. Saylor, 20 Pa. 205. 
Tenn.—Woods v. Shelton, 150 S.W. 
856, 126 Tenn. 607; Perry v. Gill, 2 
Humphr,. 218. 


AP seas ae v. Noble, L.R. 7 H.L. 


88. Louisville City Nat. Bank v. 


in the possession of her husband prior 
to the act. Re Hilliker, 3 Ch.Chamb. 
(Ont) 572: 79 
75. See statutory provisions; and ee Wc ; 
cases infra this note. 80. Grimke’s 
ix rs) AS Clilg, 

[a] In New York the effect of 2 81 
Rev. St. § 21, providing that males 
under eighteen years and upwards 
and unmarried females of sixteen 
years and upwards, and no others, 
may dispose of personal estate by 
will, is to prevent a married woman 
from disposing of her separate estate 
by will. Wadhams v. American Home 
Missionary Society, 12 N.Y. 415 [rev 
10 Barb, 594]; Moehring v. Mitchell, 
1 Barb.Ch. 264 [aff How.A.Cas. 502, 4 
How.Pr. 292, 3 Den. 610]. Eng 


76. See cases infra this note. 


[a] Accumulations out of income [a] 
from a life-estate.—Matter of Wilson, 
26 Wkly.Rep. 848. 


[b] Alimony.—Moore vy. Barber, 11 
Jur.N.S. 539. 


[c] Savings out of separate main-| ¢49 
tenance.—Compton v. Pierson, 28 N. 


N. 
15 N.J.Eq. 384. 


S.C.Eq. 66; 
1 S.C.Eq. 366. 


.—Hx p. 


wife’s will, 
entire will. 


Grimke’s Ex’rs, 


J.Eq. 229; Musters v. Wright, 2 De ' 
G.&Sm. 717, 64 Reprint 348; Hum-| yee 906 cotetutery) 
phery v. Richards, 2 Jur.N.S. 432; zi 3 


Herbert v. Herbert, Prec.Ch. 44, 24 Re- 83. Cutter 
print 23; Bletsow v. Sawyer, 1 Vern. 


Ch. 244, 23 Reprint 442. 


{d] Separate estate to her in re- 
mainder after her life-estate.—Bishop 
v. Wall, 3 Ch.D. 194. 


[e] Subsequently acquired sepa- 
rate estate.—Under statutes provid- 
ing that every person not prohibited 84. 
by the statute might dispose by will 85 
of any estate to which he might be & 
entitled at his death, notwithstanding 
he might become entitled subsequent- 
ly to the execution of the will, and 
that no married woman should be ca- 
pable of making a will, except for the 
disposition of her separate estate, a 


H. 194, 41 Am.D. 


607. 


v. Wheeler, 


Smith  v. 
(Mass.) 470. 


Reprint 921. 


78. Necessity of husband’s consent | 941 
see supra §§ 13-17. 
See supra § 13. 

1D Sie, 
366. 

. N.H.—Cutter v. Butler, 25 N.H. 
343, 57 Am.D. 330. 


J.—Van Winkle v. Schoonmaker, siz 


S.C.—Smelie’s Ex’r v. 
Grimke vy. Grimke’s Ex’rs, 91. 


Tenn.—Woods v. Shelton, 150 S.W. 92. 
856, 126 Tenn. 607. 


Fane, 16 Sim. 
Eng.Ch. 406, 60 Reprint 931. 


Thus a husband, having ac- 
cepted a devise to himself 
thereby assented to the 
Woods v. Shelton, 150 S. [al 
W. 856, 126 Tenn. 607. 


82. Hughes v. Faulkner, 
Pe Alig SKVRS 
RSH OH OG Bs BARS 
35 N.E. 666, 


v. Butler, 25 N.H. 348, 
57 Am.D. 330; gary Blaisdell, 16 N. 
Schoonmaker, 15 N.J.Eq. 384; 
v. Shelton, 150 S.W. 856, 126 Tenn. | 4¢ 

Contra McGowan v. Jones, R.M. a 
Charlt. (Ga.) 184; Hughes v. Faulk- 
ner, 56 S.W. 642, 22 Ky.L. 103; 
35 N.E. 666, 160 Mass, 206. 


See supra § 13. 928. 
Sweet, 1 


86. Rex v. Bettesworth, Str. 891, 93 


87. Ky.—Louisville City Nat. Bank 99. 
S.W. 542, 545, 116 
Ky. 641, 25 Ky.L. 869 [quot George Ts 


v. Wooldridge, 76 


Wooldridge, 76 S.W. 542, 545, 116 Ky. 
25 Ky.L. 869 [quot George v. 
Bussing, 15 B.Mon. 5583; Van Winkle 
v. Schoonmaker, 15 N.J.Eq. 384; Mat- 
ter of Wagner’s Estate, 2 Ashm. (Pa.) 
448. Contra Cutter v. Butler, 25 N.H. 
343, 57 Am.D. 330; Chappell v. Charl- 
ConsNbaiadaies 2ode 


Grimke’s 


\ 


g9. Newlin v. Freeman, 23 N.C. 


$0. Osmond’s Estate, 29 A. 266, 161 
Pa.-o43- 


Willock v. Noble, L.R. 7 H.L. 


Reynolds, 2 


Van Winkle v. Schoonmaker, 15 
N.J.Ea. 384; Woods v. Shelton, 150 S. 
W. 856, 126 Tenn. 607; Elliot v. North, 
[1901] 1 Ch. 424. 


93. See supra text and note 85. 


94 In re Taylor, 57 L.J.Ch. 430; 
Re Doyle, 4 Newfoundl. 403. 


In Pennsylvania the act of 

June 4, 1879, providing that wills take 

effect as if executed immediately be- 

fore the death of the maker, does not 

See | validate a will by a married woman 

160 | executed aoe coverture. Dallett 
v. Taggart, 72: A. 380, 233 Pa. 180. 


Republication of will generally see 
infra §§ 562—575. 


Van Winkle v. 95. Bishop v. Wall, 3 Ch.D. 194. 


Woods 96. Matter of Coward, 4 Swab.&Tr. 
164 Reprint 1432; Newsome v. 
Bowger, 3 P.Wms. 37, 24 Reprint 959. 


Tyler 97. Portland v. Prodgers, 2 Vern. 
Ch. 104, 23 Reprint 677. 


Matter of Elliott, L.R. 2 P.&D. 
274; Matter of Farraday, 2 Swab.&Tr. 
369, 164 Reprint 1039; Matter of Wor- 
ees 1 Swab.&Tr. 513, 164 Reprint 


406, 39 


in his 


56 S.W. 
Grimke’s Ex’r v. 


Cush. 


Atty.-Gen. v. Windsor, 8 H.I.. 
Cas. 369, 11 Reprint 472. 


Atty.-Gen. v. Windsor, supra. 
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[§ 21] 6. Spendthrift.? 


from making a will.* 


[§ 22] 7. Suicide.’ <A suicide,® 


was at common law incapable of transferring person- 
alty by will but he could devise real estate, as attain- 
A will made by a 
person who is contemplating, and subsequently com- 
mits, suicide is not invalid on the ground of public 


der did not apply to suicides.® 


policy.® 


[§ 23] C. Mental and Physical Disabilities*—1. 
Requisites of Testamentary Capacity Generally—a. 
The quantum of mental capacity 


General Rules. 


2. Generally see Spendthrifts 58 C. 
J. p 1287. 

‘3. Matter of Lunalilo, 3 Hawaii 
519; Jenckes v. Smithfield Prob. Ct., 
QR Le 255: 

[a] Reason for rule-—The ground 
upon which such persons are made 
subject to guardianship, that is, the 
liability of the community to become 
chargeable for their maintenance, 
does not require or authorize any in- 
terference with the making of wills. 
Jenckes v. Smithfield Prob. Ct., 2 R.I. 
255. 

Purpose of statutes providing for 
guardianship of spendthrifts see 
Spendthrifts § 2. 

Validity of transfers and convey- 
ances cf property by spendthrift see 
Spendthrifts § 39. 

4 See statutory provisions; 
cases infra this note. 


[a] Persons under guardianship.— 
(1) An act declaring all ‘bargains, 
sales and other conveyances,’ made 
by a person under guardianship ut- 
tterly void does not apply to wills or 
devises (Jenckes y. Smithfield Prob. 
Ct., 2 Rf. 255), (2) since the term 
“convey” refers only to deeds convey- 
ing real estate and is never known or 
used in a will or devise (see Convey 13 
C.J. p 896 note 67 [b]). 

5. Generally see Suicide 60 C.J. p 
995. 


6. See cases infra note 8. 
7. See Felo de Se 25 C.J. p 1011. 


8. 2 Blackstone Comm. p 499. 
Compare Matter of Bailey, 2 Swab.& 
Tr. 156, 164 Reprint 953 (a will of a 
suicide is entitled to probate). 


9. Roche v. Nason, 93 N.Y.S. 565, 
105 App.Div. 256 [aff 77 N.E. 1007, 
185 N.Y. 128]. 


10. Ala.—Byars v. Smith, 82 So. 
26, 208 Ala. 66. 


Conn.—Maroncelli v. Starkweath- 
er, 133 A. 209, 104 Conn. 419; Dripps 
Vv. ee 109 A. 808, 809, 94 Conn. 
559. 


Tll.—Chaney v. Baker, 136 N.E. 804, 
304 Ill. 362; Blackhurst v. James, 
136 N.E. 754, 304 Ill. 586; Turckheim 
v. Birkley, 122 N.E. 814, 287 Ill. 434; 
McLean v. Barnes, 120 N.E. 628, 285 
Ill. 203; Bowers v. Evans, 109 N.E. 
989, 269 Ill. 453; Wilkinson v. Sery- 
ice, 94 N.E. 50, 249 Ill. 146, Ann.Cas. 
1912A 41. 


Mo.—Berst v. Moxom, 138 S.W. 
157 Mo.App. 342. 

N.J.—In re Halton’s Estate, 161 A. 
809, 111 N.J.Eq. 143. 


and 


74, 


A person under guard- 
ianship as a spendthrift is not thereby incapacitated 
A statute providing that all 
contracts, bargains, and conveyances made by any 
person under guardianship shall be utterly void does 
not apply to invalidate a will by the ward.+ 


WILLS 


or felo de se,’ 


[§§ 21-23 


requisite to the valid execution of a will has been 
stated to be knowledge and understanding by the 
testator of the nature and consequences of his act." 
This has been held to inelude all other essentials.** 
However, subject to slight variations or modifica- 
tions in the form of expression of the rule by the va- 
rious cases, testamentary capacity, or a sound mind 
as the term is applied to the preparation and execu- 
tion of a will,!? may be more fully stated to consist 
of a mentality and memory sufficient to understand 
intelligently the nature and purpose of the transac- 
tion, to comprehend generally the nature and ex- 
tent of the property to be bequeathed, to recollect 


the testator’s relationship to the objects of his boun- 


N.C.—In re Craven’s Will, 
587, 169 N.C. 561. 


Okl.—In re Riddle’s Estate, 25 P. 
(2d) 763; Peace v. Peace, 299 P. 451, 
149 Okl. 123; In re Lemaster’s Estate, 
298 P. 884, 148 Okl. 300; Hodges v. 
North, 22722) 410.434 Okl. 22); In-re 
James’ Estate, 268 P. 296, 131 Okl. 
142; In re Chopper’s Estate, 239 P. 
592, 112 Okl. 25; In re Hart’s Estate, 
238) Pe 227,°106 OK 180; Hunter, v- 
Battiest, 192 P. 575, 578, 79 Okl. 248; 
Dickey v. Dickey, 168 P. 1018, 66 OKL 
269; Bilby v. Stewart, 153 P. 1173, 55 
Okl. 767 {error dism 38 S.Ct. 264, "246 
US. 255) 162) Ma es COLT. 


86 S.E. 


Pa.—In re McNitt’s Estate, 78 A. 
B2,.229 Pas. Tle 
Tex.—Warren v. Ellis, (Civ.App.) 


137 S.W. 1182. 


Wash.—In re Seattle’s Hstate, 244 
P. 964, 1388 Wash. 656; Points v. Nier, 
157 P. 44, 91 Wash. 20. 


{a] Understanding of everything 
in which testator engaged.—W hether 
the testator has sufficient mind and 
memory to understand and compre- 
hend the particular thing in which he 
might be engaged is too high a test 
of testamentary capacity if it refers 
to everything in which he might be 
engaged, for the testator need only 
understand the will. Coleman vy. Mar- 
shall, 104 N.E. 1042, 268 [ll. 330. 


11. Bowers v. Evans, 109 N.E. 
989, 269 Ill. 453; Berst v. Moxom, 138 
S.W. 74, 157 Mo. App. 342; In re Hal- 


aed Estate, 161 A. 809, 111 N.J.Eq. 


12. “Sound mind” as applied to in- 
Sane persons see Insane Persons §§ 
136, 138, 139. 


13. U.S.—Thomas v. Young, 22 F. 
(2d) 588; Harrison v. Rowan, 11 F. 
Cas.No. 6,141, 3 Wash.C.C. 580. 


Ala.—Mitchell v. Parker, 138 So. 
832, 224 Ala. 149; Flowers v. Graves, 
125 So. 659, 220 Ala. 445; Hast v. 
Karter, 118 So. 547, 218 Ala. 366; 
Houston v. Grigsby, 116 So. 686, 217 
Ala. 506; Batson v. Batson, 117 So. 
10, 217 Ala. 450; Daggett v. Boomer, 
99 So. 181, 210. Ala. 6738: Dersis: .v. 
Dersis, 98 So. 27, 210 Ala. 308; Lit- 
tle v. Little, 96 So. 928, 209 Ala. 651; 
West v. Arrington, 76 So. 352, 200 Ala. 
420; Watkins v. Yeatman, 66 So. 707, 
189 Ala. 370; Councill v. Mayhew, 55 
So. 314, 172 Ala. 295; Schieffelin v. 
Schieffelin, 28 So. 687, 127 Ala. 14; 
Burney v. Torrey, 14 So. 685, 100 Ala. 
157, 46 Am.S.R. 38. 


Ark.—Howell v. Miller, 292 S.W. 
1005, 173 Ark. 527; Griffin v. Union 
Trust Co., 266 S.W. 289, 166 Ark. 347; 


*By GEORGE BALLUFF JR. (§§ 23-42). 


ty and to those who naturally would have some claim 
to his remembrance, and to understand the manner 
and effect of the desired disposition.t? 


Other ele- 


Mason v. Bowen, 183 S.W. 9738, 122 
Saas 407; Abraham v. Wilkins, 17 Ark. 


Cal.—In re Smith’s Hstate, 252 P. 
325, 200 Cal. 152; In re Sexton’s Hs- 
tate, 2D OPS US) LOCA Oo Lae 
Ross’ Hstate, 159 P. 603, 173 Cal. 178; 
In_ re De Laveaga’s Estate, 133 P. 
307, 165 Cal. 607; In re Huston’s Es- 
tate, 124 P. 852, 163 Cal. 166; In re 
Higgins’ Estate, 104" PG: 156 Cal. 
257; >In: re Finkler’s Estate, (App.) 
21 P.(2d) 681; In re Ehle’s Hstate, 2 
P.(2d) 398, 115 Cal.App. 656; In re 
Alexander’s Estate, 295 P. 53, 111 Cal. 
App. 1; In re Whitworth’s Estate, 
294 P. 84, 110 Cal.App. 526; In re 
Bemmerly’s Estate, 294 °P. 33, 110 Cal. 
App. 550; In re McDonnell’s Estate, 
293 P. 651,' 109 Cal.App. 577; In re 
Clark’s Hstate, 280 P. 204, 100 Cal. 
App. 357; In re Ivey’s Estate, 271 P. 
559, 94 Cal.App. 576; In re Little’s 
Estate, 189 P. 818, 46 Cal.App. 776: 


Colo.—Lehman v. Lindenmeyer, 109 
P. 956, 48 Colo. 305. 


Conn.—In re Nichols, 62 A. 610, 78 
Conn. 429; Sturdevant’s Appeal, 42 
A. 70, 71 Conn. 392; St. Leger’s Ap- 
peal, 34 Conn. 434, 91 Am.D. 735; 
Comstock v. Hadlyme Ecclesiastical 
Soc., 8 Conn. 254, 20 Am.D. 100. 


Del.—Rodney y. Burton, 86 A. 826, 
27 Del. 171; Pritchard v. Henderson, 
50 A. 217, 19 Del. 128; Cordrey v. Cor- 
drey, 6 Del. 269; Sutton v. Sutton, 
5 Del. 459. 


Fla.—Gardiner vy. Goertner, 149 So. 
186; Fernstrom v. Taylor, 145 So. 208; 
Mulford v. Central Farmers’ Trust 
Co., 126 So. 762, 99 Fla. 600; Hamil- 
ton v. Morgan, 112 So. 80, 93 "Fla. Fie 
Newman v. Smith, 82 So. 236, 77 Fla. 
633, 667, 688. 

Ga.—May v. May, 165 S.H. 617, 175 
Ga. 698; Wynne v. Harrell, 66 S.E. 
921, 183 Ga. 616; Slaughter v. Heath, 
57 S.B. 69, 71, 127 Ga. V4, 27 aaa 
Ne Se le Stancell v. Kenan, 33 Ga. 56; 
Ragan v. Ragan, 33 Ga. Suppl. 106; 
Morris v. Stokes, 21 Ga. 552; Potts v. 
House, 6 Ga. 324, 50 Am.D. 329. 


Ill.—Morecraft v. Felgenhauer, 178 
N.BE. 877, 346 Ill. 415; Hauptman v. 
Graehl, 175 N.E. 1, 343 Ill. 128; Miles 
v. Long, 174 N.E. 836, 342 Ill. 589; 
Flanigon v. Smith, 169 N.E. 767, 337 
Tl. 572: Applehans Vv. Jurgenson, 168 
N.E. 327, 336 Ill. 427, 67 A.L.R. 851; 
Forberg v. Maurer, 168 N.E. 308, 336 
Til. 192; Bailey v. ‘Oberlander, 161 N. 
BH. 65, 329 Tl. 568; Pendarvis v. Gibb, 
159 IN. Hi. 3153, 328 Ill. 282; Miller vy. 
Ahrbecker, 151 N.E. 526, 320 TUBE 
Down v. Comstock, 149 N.E. 507, 318 
Ill. 445; Buerger v. Buerger, 148 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ments or requirements, either additional to the afore- 
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such as that the 


mentioned or reiterative thereof, have been stated, 


274, 317 Ill. 401; Seavey v. Glass, 146 
N.E. 536, 315 Ill. 611; Speirer v. Cur- 
tis, 1L43e Nee. 427,932 Tlla52s) Wil- 
liams v. Ragland, 138 N.E. 599, 307 
Ill. 386; Gregory v. Richey, 138 N.E. 
669, 307 Ill. 219; Donovan v. St. Jos- 
eph’s Home, 129 N.E. 1, 295 Ill. 125; 
Hart vy. Hart, 125 N.E: 366, 290 ‘Ill. 
476; Dowdey v. Palmer, 122 N.E. 102, 
287 Ill. 42; Coleman v. Marshall, 104 
N.E. 1042, 263 Ill. 330; Austin v. Aus- 


tin, 103: N.m!.-268,. 260° Ill. .299,.Ann. 
Cas.1914D 336; In re Weedman’s 
Hstate, 98 N.E. 956, 254 Ill. 504; 


Norton v. Clark, 97 N.H. 1079, 253 Ill. 
557; McCoy v. Sheehy, 96 N.E. 1069, 
252 Ill. 509; Drum v. Capps, 88 N.E. 
1020, 240 Ill. 524; Owen v. Crum- 
baugh, 81 N.E. 1044, 228 Ill. 380, 119 


Am.S.R. 442, 10 Ann.Cas. 606; Todd 
Vv. @Modd, 77% N.B. 680, 221) Til. 410; 
Meeker v. Meeker, 75 Ill. 260; Trish 


v. Newell, 62 Ill. 196, 14 Am.R. 79. 


Ind.——Ramseyer v. Dennis, 116 N. 
By 407, 129 NE T16, 18% Ind.) 420; 
Wiley v. Gordan, 104 N.E. 500, 181 
Ind. 252; Pence v. Myers, 101 N.E. 
716, 180 Ind. 282; Crawfordsville 
Trust Co. v. Ramsey, 98 N.E. 177, 178 
Ind. 258; Ditton v. Hart, 93 N.B. 961, 
175 Ind. 181; McReynolds v. Smith, 
86 N.E. 1009, 172 Ind. 336; Hoffbaur 
v. Morgan, 88 N.E. 337, 172 Ind. 273; 
Terry v. Davenport, 83 N.E. 636, 170 
Ind. 74; Swygart v. Willard, 76 N.E. 
755, 166 Ind. 25; Roller v. Kling, 49 
N.E. 948, 150 Ind. 159; Bower v. Bow- 
er, 45 N.E. 595, 146 Ind. 393; Tee- 
garden v. Lewis, 40 N.E. 1047, 145 
Ind. 98, 101 [reh den 44 N.E. 9, 145 
Ind. 98]; Blough v. Parry, 40 N.E. 
70, 43 N.E. 560, 144 Ind. 463, 1 Prob. 
Rep.Ann. 36; Cline v. Lindsey, 11 N. 
E. 441, 110 Ind. 337; Lowder v. Low- 
der, 58 Ind. 538; Runkle v. Gates, 11 
Ind. 95; Kenworthy v. Williams, 5 
Ind. 375; Jewett v. Farlow, 157 N.E. 
458, 158 N.E. 489, 88 Ind.App. 3801. 


Iowa.—Bishop v. Scharf, 241 N.W. 
3, 214 Iowa 644; Cookman v. Bate- 
man, 231 N.W. 301, 210 Iowa 503; In 
re Shields’ Will, 224 N.W. 69, 208 
Iowa 607; In re Paczoch’s Hstate, 211 
N.W. 500, 202 Iowa 849; Albright v. 
Moeckly, 210 N.W. 813, 202 Iowa 565; 
Waters v. Waters, 207 N.W. 598, 201 
Iowa 586; In re Richardson’s Will, 
202 N.W. 114, 199 Iowa 1320; In re 
Shields’ Estate, 200 N.W. 219, 198 
Iowa 686; Seamans v. Gallup, 190 N. 
W. 395, 195 Iowa 540; In re Stryker’s 
Estate, 181 N.W. 810, 191 Iowa 64; 
Kerkhoff v. Monkemeier, 175 N.W. 
762, 188 Iowa 103; In re Byrne’s Will, 
172 N.W. 655, 186 Iowa 345; In re 
Dobals’ Estate, 157 N.W. 169, 176 
Iowa 479; Philpott v. Jones, 146 N. 
W. 859, 164 Iowa 730; Bales v. Bales, 
145 N.W. 678, 164 Iowa 257; In re 
Law’s Estate, 138 N.W. 531; Sevening 
v. Smith, 133 N.W. 1081, 153 Iowa 639; 
Gates v. Cole, 115 N.W. 236, 137 Iowa 
613; Howe v. Richards, 83 N.W. 909, 
112 Iowa 220; Holmberg v. Phillips, 
78 N.W. 66; Webber v. Sullivan, 12 
N.W. 319, 58 Iowa 260; Bates v. Bates, 
27 Iowa 110, 1 Am.R. 260. 


Kan.—Klose v. Collins, 20 P.(2d) 
494, 137 Kan. 321; Barnhill v. Miller, 
217 P. 274, 114 Kan. 73; Delaney v. 
Salina, 9 P. 271, 34 Kan. 532. 


Ky.—Dossenbach v. Reidhar’s Ex’x, 
53 S.W.(2d) 731, 245 Ky. 449; Irvine 
v. Greenway, 295 S.W. 445, 220 Ky. 
888; Broyles v. Able, 271 S.W. 1040, 
208 Ky. 672; Newman v. Dixon Bank 
& Trust Co., 265 S.W. 456, 205 Ky. 
31; Redeman v. Ruff, 244 S.W. 910, 
196 Ky. 471; Wood v. Corcoran, 234 
S.w. 440, 192 Ky. 774; Langford’s 
Ex’r v. Miles, 225 S.W. 246, 189 Ky. 
515; Bailey v. Bailey, 212 S.W. 595, 
184 Ky. 455; Gay v. Gay, 209 S.W. 11, 


183 Ky. 238; Robinson y. Davenport, 
201 S.W. 28, 179 Ky. 598; Cecil’s Ex’rs 
v. Anhier, 195 S.W. 837, 176 Ky. 198; 
Watson v. Watson, 121 S.W. 626, 137 
Ky. 25; McDonald’s Ex’rs et al. v. 
McDonald, 85 S.W. 1084, 120 Ky. 211, 
117 Am.S.R. 579; Murphy’s Ex’r v. 
Murphy, 65 S.W. 165; Woodford v. 
Buckner, 63 S.W. 617, 111 Ky. 241; 
Newcomb’s Ex’rs v. Newcomb, 27 8. 
W. 997, 96 Ky. 120, 16 Ky.L. 376; 
Wise v. Foote, 81 Ky. 10, 4 Ky.L. 643; 
Shropshire v. Reno, 5 J.J.Marsh. 91; 
Dunaway v. Smoot, 67 S.W. 62, 23 Ky. 
L. 2289; Warren’s Devisees v. O’Con- 
nell, 62 S.W. 890, 23 Ky.L. 262; Dean 
v. Phillips, 61 S.W. 10, 22 Ky.L. 1621; 
King v. King, 42 S.W. 347, 19 Ky.L. 
868; Walls v. Walls, 99 S.W. 969, 30 
Ky.L. 948. 


Me.—Appeal of Rogers, 138 A. 59, 
126 Me. 267. 


Mda.—Brown v. Fidelity Trust Co., 
94 A. 523, 126 Md. 175; Lyon v. Town- 
send, 91 A. 704, 124 Md. 163; Berry v. 
Baltimore Safe Deposit, ete., Co., 53 
A. 720, 96 Md. 45, 8 Prob.Rep.Ann. 305. 


Mass.—Daly v. Hussey, 174 N.E. 
916, 275 Mass. 28; Needham Trust 
Co. v. Cookson, 146 N.E. 268, 251 Mass. 
160; McLoughlin v. Sheehan, 145 N. 
BE. 259, 250 Mass, 132; Becker v. Beck- 
er, 130 N.E. 848, 238 Mass. 362; Whit- 
ney v. Twombley, 136 Mass. 145. 


Mich.—In re Aylward’s Estate, 219 
N.W. 697, 343 Mich. 9; In re Fergu- 
son’s Estate, 215 N.W. 51, 239 Mich. 
616; Appeal of Anderson, 165 N.W. 
782, 199 Mich. 240; Porter v. La Rue, 
158 N.W. 851, 192 Mich. 477; Cooper 
v. Harlow, 128 N.W. 259, 163 Mich. 
210; Schneider v. Vosburgh, 106 N. 
W. 1129, 143 Mich. 476; O’Connor v. 
Madison, 57 N.W. 105, 98 Mich. 183; 
Rice v. Rice, 15 N.W. 545, 50 Mich. 
448; Aikin v. Weckerly, 19 Mich. 482; 
Beaubien vy. Cicotte, 12 Mich. 459. 


Minn.—In re Jernberg’s Estate, 190 
N.W. 990, 153 Minn. 458; Rasmussen 
v. Evans, 185 N.W. 297, 150 Minn. 319; 
In re Hudson’s Estate, 155 N.W. 392, 
131 Minn. 439; In re Latto’s Estate, 
152 N.W. 541, 129 Minn. 248. 


Miss.—Moore v. Parks, 84 So. 230, 
122 Miss. 301. 


Mo.—Hall v. Mercantile Trust Co., 
59 S.W.(2d) 664; Williams v. Lack, 
40 S.W.(2da) 670, 328 Mo. 32; Schoen- 
hoff v. Haering, 38 S.W.(2d) 1011, 327 
Mo. 837; Smarr v. Smarr, 6 S.W.(2d) 
860, 819 Mo. 1153; Berkemeier v. 
Reller, 296 S.W. 739, 317 Mo. 614; Rose 
v. Rose, 249 S.W. 605; Dunkeson v. 
Williams, 242 S.W. 658; Ray v. Walk- 
er, 240 S.W. 187, 293 Mo. 447; Platt 
v. Platt, 236 S.W. 35, 290 Mo. 686; 
Spencer v. Spencer, 221 S.W. 58; Huff- 
nagle v. Pauley, 219 S.W. 373; Mes- 
sick v. Warren, 217 S.W. 94; Kleinlein 
v. Krauss, 209 S.W. 933; Sanford v. 
Holland, 207 S.W. 818, 276 Mo. 457; 
Hahn v. Hammerstein, 198 S.W. 833, 
272 Mo. 248; Andrew v. Linebaugh, 
169 S.W. 135, 260 Mo. 623; Byrne v. 
Fulkerson, 162 S.W. 171, 254 Mo. 97; 
Bensberg v. Washington University, 
158 S.W. 330, 251 Mo. 641; Naylon v. 
McRuer, 154 S.W. 772, 248 Mo. 423; 
Current v. Current, 148 S.W. 860, 244 
Mo. 429; Turner v. Anderson, 139 S. 
W. 180, 236 Mo. 523; Crum v. Crum, 
132 S.W. 1070, 231 Mo. 626; Gibony v. 
Foster, 130 S.W. 314, 230 Mo: 106; 
Lindsey v. Stephens, 129 S.W. 641, 229 
Mo. 600; Mowry v. Norman, 122 S.W. 
724, 223 Mo. 463; Winn v. Grier, 117 
S.W. 48, 217 Mo. 420; Weston v. Han- 
son, 111 S.W. 44, 212 Mo. 248; Holton 
v. Cochran, 106 S.W. 1035, 208 Mo. 314; 
Seibert v. Hatcher, 102 S.W. 962, 205 
Mo. 83; Archambault v. Blanchard, 
95 S.W. 834, 198 Mo. 384; Sayre v. 
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testator must be able to understand 


Princeton Univ., 90 S.W. 787, 192 Mo. 
95; Catholic University of America 
v. O’Brien, 79 S.W. 901, 181 Mo. 68; 
Lorts v. Walsh, 75 S.W. 95, 175 Mo. 
487; Southworth v. Southworth, 73 
S.W. 129, 173 Mo. 59; Crowson v. 
Crowson, 72 S.W. 1065, 172 Mo. 691; 
Cash v. Lust, 44 S.W. 724, 142 Mo. 630, 
64 Am.S.R. 576; Young v. Ridenbaugh, 
67 Mo. 574; McClintock v. Curd, 32 
Mo. 411; Denny v. Hicks, 2 S.W.(2d) 
139, 222 Mo.App. 1206 [cit Cyc]; Ard 
v. Larkin, (App.) 278 S.W. 1063; Mc- 
Allister v. Security Ben. Ass’n, (App.) 
261 S.W. 343; Jones v. Jones, (App.) 
260 S.W. 793; Thomas v. English, 167 
S.W. 1147, 180 Mo.App. 358; Wolfe v. 
Whitworth, 156 S.W. 715, 170 Mo.App. 
372: Luebbert v. Brockmeyer, 138 S. 
W. 92, 158 Mo.App. 196; Berst v Mox- 
om, 138 S.W. 74, 157 Mo.App. 342. 


Mont.—In re Bielenberg’s Estate, 
284 P. 546, 86 Mont. 521. 


Neb.—In re Bayer’s Hstate, 227 N. 


W. 928; In re Kubat’s Estate, 192 N. 
W. 202, 109 Neb. 671; In re Laflin’s 
Estate, 187 N.W. 885, 108 Neb. 298; 


In re Gahagen’s Estate, 167 N.W. 412, 
102 Neb. 404; In re Spier’s Estate, 157 
N.W. 1014, 99 Neb. 853, L.R.A.1916B 
692; Stull v. Stull, 96 N.W. 196, 1 
Neb. (Unoff.) 389. 


N.J.—Den v. Johnson, 5 N.J.Law 
532, 8 Am.D. 610; In re Triebe’s Will, 
168 A, 404, 114 N.J.Eq. 227; In re 
Hops’ Will, 141 A. 771, 103 N.J.Eq. 
11; In re Haness’ Estate, 130 A. 655, 
98 N.J.Eq. 645; In re Freeman’s Will, 
127 A. 802, 97 N.J.Hq. 347, 1 N.J.Misc. 
642; Ward v. Harrison, 127 A. 691, 97 
N.J.Eq. 309 [aff In re Bishop’s Will, 
125 A. 384, 96 N.J.Eq. 595, 2 N.J.Misc. 
521]; In re Williams’ Will, 123 A. 555, 
95 N.J.Eq. 702; In re Coleman’s Will, 
103 A. 521, 88 N.J.Eq. 284 [aff 103 A. 
78, 88 N.J.Eq. 578]; In re Craft’s Es- 
tate, 94 A. 606, 85 N.J.Eq. 125; In re 
Dillon’s Will, 87 A. 161, 82 N.J.Eq. 
322; In re Carter’s Will, 51 A. 65, 60 
N.J.Eq. 338; Bennett v. Bennett, 26 
A. 573, 50 N.J.Eq. 439; Hampton v. 
Westcott, 25 A. 254, 49 N.J.Eq. 522 
[aff 30 A. 428, 51 N.J.Eq. 315]; Mc- 
Coon v. Allen, 17 A. 820, 45 N.J.Eq. 
708; O’Brien v. Dwyer, 17 A. 777, 45 
N.J.Eq. 689; Stoutenburgh v. Hop- 
kins, 12 A. 689, 43 N.J.Eq. 577 [aff 
19 A. 622, 45 N.J.Eq. 890]; Lyons v. 
Van Riper, 26 N.J.Eq. 337; Sloan v. 
Maxwell, 3 N.J.Eq. 563; In re Cas- 
sidy’s Estate, 135 A. 466, 4 N.J.Misc. 
1014; In re Kull’s Estate, 133 A. 296, 
4 N.J.Misc. 434; In re Loh’s Will, 131 
A. 213, 3 N.J.Mise. 1218. 


N.Y.—In re Delmar’s Will, 152 N. 
HE. 448, 243 N.Y. 7; In re Heaton’s 
Will, 120 N.E. 88, 224 N.Y. 22; Horn 
v. Pullman, 72 N.Y. 269 [aff 10 Hun 
471]; Van Guysling vy. Van Kuren, 35 
N.Y. 70; Delafield v. Parish, 25 N.Y. 
9, 1. Redf.Surr. 130; In re Dotter- 
weich’s Will, 205 N.Y.S. 580, 210 App. 
Div. 131; In re Amend, 193 N.Y.S. 
211, 200 App.Div. 346; In re Eno’s 
Will, 187 N.Y.S. 756, 196 App.Div. 131; 
In re Bossoin’s Will, 186 N.Y.S. 782, 
195 App.Div. 339; Lavin v. Thomas, 
108° NYS 112.0 1238) 2A pp, Divas tule 
Roche v. Nason, 93 N.Y.S. 565, 105 App. 
Div. 256 [aff 77 N.E. 1007, 185 N.Y. 
128]; Ledwith v. Claffey, 45 N.Y.S. 
612, 18 App.Div. 115; In re Lewis’ 
Will, 30 N.Y.S. 675, 81 Hun 213; Mat- 
ter of Snelling’s Will, 28 N.Y.S. 942, 
78 Hun 211 [aff 40 N.E. 165, 145 N.Y. 
599]; Matter of Townsend’s Will, 27 
N.Y.S. 603, 75 Hun 593; Snyder v. 
Sherman, 23 Hun 139 [aff 88 N.Y. 
656]; Forman v. Smith, 7 Lans. 443; 
Reynolds v. Root, 62 Barb. 250; Kinne 
v. Johnson, 60 Barb. 69; Matter of 
Blair’s Will, 16 N.Y.S. 874, 16 Daly 
540; In re McCafferty’s Will, 254 N. 
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the ordinary affairs of life,14 to deal rationally or to | form a rational judgment,!5 to make disposition 


Y.S. 789, 142 Misc. 371 [aff 257 N.Y.S. 
978, 236 App.Div. 678]; In re Booth’s 
Estate, 245 N.Y.S. 574, 138 Misc. 381 
Laff 253 N.Y.S. 897]; In re. Whit- 
marsh’s Hstate, 234 N.Y.S. 505, 133 
Mise. 858; In re Bourne’s Will, 199 
N.Y.S. 904, 121 Misc. 12; In re Eno’s 
Will, 192 N.Y.S. 840, 118 Mise. 186; 
In re Burnham’s Will, 189 N.Y.S. 182, 
115 Mise. 588 [rev on other grounds 
194 NYC S.) S145) 20M App. Dive © 621]; 
In re Tymeson’s Will, 187 N.Y.S. 330, 
114 Misc. 643; In re Smith’s Will, 184 
N.Y.S. 143, 112 Misc. 165 [aff 185 N. 
Y.S. 954, 194 App-Div. 980]; In re 
Clapp’s Estate, 161. N.Y.S. 456, 97 
Mise. 576 [aff 163 N.Y.S..1112]; In -re 
Moyer’s Will, 163 N.Y.S. 296, 97 Misc. 
512;°’In re McCusker’s Will, 153 N.Y. 
S. 1086, 89 Misc. 652 [aff 164 N.Y.S. 
1101]; Phillips v. Flagler, 143 N.Y.S. 
798, 82 Misc. 500 [aff 151 N.Y.S. 1140, 
166 App.Div. 964]; In re Browning’s 
Will, 142 N.Y.S. 683, 80 Misc. 619 [aff 
150 N.Y.S. 1078, 165 App.Div. 911 (aff 
108 N.E. 1090, 214 N.Y. 667)]; Matter 
of Hall’s Will, 24 N.Y.S. 864, 5 Misc. 
461; Matter of Finn’s Estate, 22 N.Y. 
S. 1066, 1 Mise. 280; In re King’s Will, 
Die Neyo. £ S695. In. ore Carpenter's 
Will, 145 N.Y.S. 365; In re Campbell’s 
NVA LSE. NYAS) SLO86ssin | xe: E1I= 
wanger’s Will, 114 N.Y.S. 727 [aff 120 
N.Y.S. 1122, 136 App.Div. 909]; Swen- 
arton v. Hancock, 9 Abb.N.Cas. 326 
fafie22 bu a38)) Catt 84> INS. 16513) 15 
Dickie v. Van Vleck, 5 Redf.Surr. 284; 
La Bau v. Vanderbilt, 3 Redf.Surr. 
384. 

N.C.—In re Efird’s Will, 141 S.E. 
460, 195 N.C. 76; In re Brown’s Will, 
140 S.E. 192, 194 N.C. 583; In re Cree- 
ey’s Will, 129 S.B. 822, 190 N.C. 301; 
In re Fleming’s Will, 90 SE. 3, 172 
N.C. 840; In re Broach’s Will, 90 S. 
BY 68L> 172 N.C. 520; In re Staub’s 
Will; 90 Sie 119; 172 N.C. £38; In-re 
Thorp’s Will, 64 S.E. 379, 150 N.C. 
487; Bost v. Bost, 87 N.C. 477; Law- 
rence v. Steel, 66 N.C. 584; Horne v. 
Horne, 31 N.C. 99. 


Ohio.—Niemes v. Niemes, 119 N. 
E. 503, 97 Ohio St. 145; Phillips v. 
Bd. of Education, 21 Ohio App. 194; 
Brown v. Lane, 32 Ohio C.A. 305; Ross 
v. Stewart, 32 Ohio C.A. 217; Baillie 
v. Heimsath, 151 N.E. 788, 20 Ohio 
App. 216; Stark v. Cress, 22 Ohio Cir. 
Ct.N.S. 88; Wadsworth v. Purdy, 31 
Ohio Cir.Ct. 110; Moore v. Caldwell, 
27 Ohio Cir.Ct. 449; Kettemann v. 
Metzger, 23 Ohio Cir.Ct. 61. 


Okl.—In re Anderson’s Estate, 286 
PR, 17, 142 Ol. 297; In re Tayrien’s 
Estate, 246 P. 400, 117 Okl. 216; Mc- 
Clure v. Kerchner, 229 P. 589, 107 Okl. 
28; Payton v. Shipley, 195 P. 125, 80 
Okl. 145. 


Or.—In re Morley’s Estate, 5 P.(2d) 
92, 138 Or. 75; In re Linville’s Estate, 
300 P. 505, 137 Or. 145; Clark v. Clark, 
267) b:554, 225,O0r. 333; In re ‘Carr's 
Will, 256 P. 390, 121 Or.- 574;  Me- 
Cracken v. McCracken, 219 PB. 196, 109 
Or. 83; In re Phillips’ Will, 213 P. 
627, 107 Or. 612; In re Faling’s Will, 
DOSmEsilo, L057Or. 3655) En re) Stur- 
tevant’s Estate, 180 P. 595, 92 Or. 269; 
In re Diggins’ Estate, 149 P. 73, 76 
Ory o415 yin re Hart's Will,.132) Pp. 
526, 65 Or. 263; Stevens v. Myers, 121 
P. 434, 126 P. 29, 62.Or. 372; In re 
Buren’s Will, 83 P. 5380, 47 Or. 307; 
Hubbard v. Hubbard, 7 Or. 42. 


Pa.—In re Brennan’s Estate, 168 
A. 25, 312 Pa. 335; In re Minnig’s 
Bstate, 150 A. 626, 300 Pa. 435; In re 
Lawrence’s Estate, 132 A. 786, 286 Pa. 
58; In re Snyder’s Estate, 123 A. 663, 
279 Pa. 63; In re Tetlow’s Estate, 112 
A. 758, 269 Pa. 486; In re Lindsay’s 
Estate, 87 A. 302, 240 Pa. 19; In re 


Masseth’s Estate, 62 A. 640, 213 Pa. 
136; Shaver v. McCarthy, 5 A. 614, 110 
Pa. 339; In re Griffin’s Estate, 167 A. 
613, 109 Pa.Super. 594; Kelly’s Estate, 
15 Pa.Dist.&Co. 269; Wilson’s Will, 12 
Pa.Dist. 649; Stevenson v. Kingsley, 8 
Pa.Dist. 245; Hennessy’s Will, 27 Pa. 
Co. 127; Cardwell’s Estate, 10 Pa.Co. 
318; Doyle’s Est., 7 Pa.Co. 657; New- 
lin’s Est., 7 Pa.Co. 648; Rogers’ Es- 
tate, 2 Pa.Co. 545; Wood v. Wood, 4 
Brewst. 75; Hoyt’s Estate, 10 Kulp 
166; Merrill’s Estate, 8 Lack.Leg.N. 
336; Probst’s Will, 2 Lanc.L.Rev. 97; 
Leech y. Leech, 1 Phila. 244; Horbach 
v. Denniston, 3 Pittsb. 49. 

Philippine—Tones v. Lopez, 48 
Philippine 772; Bagtas v. Paguio, 22 
Philippine 227; Bugnao v. Ubag, 14 
Philippine 163. 

Ss.c.—Sumter Trust Co. v. Holman, 
132 S.E. 811, 134 S.C. 412; Matheson 
v. Matheson, 118 S.E. 312, 125 S.C. 
165. 

S.D.—Petterson v. Imbsen, 194 N. 
W. 842, 46 S.D. 540; In re Corson’s 
Estate, 135 N.W. 666, 29 S.D. 14. 


Tenn.—Ford v. Ford, 7 Humphr. 92. 


Tex.—Trezevant v. Rains, 19 S.W. 
567 [rev on other grounds 23 S.W. 
890, 85 Tex. 329]; Morris v. Morris, 
(Commn.App.) 279 S.W. 806 [rev on 
other grounds (Civ.App.) 268 S.W. 
187]; Payne v. Chance, (Civ.App.) 4 
S.W.(2d) 328; McCannon v. McCannon, 
(Civ.App.) 2 S.W.(2da) 942; Stole v. 
Kanetzky, (Civ.App.) 259 S.W. 657; 
Norton v. Houston, (Civ.App.) 235 S. 
W. 963 [quot Cyc]; Bradshaw vy. 
Brown, (Civ.App.) 218 S.W. 1071; In 
re Bartels’ Estate, (Civ.App.) 164 S.W. 
859. 

Vit.—Converse’s Ex’r v. Converse, 21 
Vt. 168, 52 Am.D. 58. 


Va.—Tabb v. Willis, 156 S.E. 556, 
155 Va. 8386; Jenkins v. Trice, 147 S.E. 
251, 152 Va. 411; Lester v. Simpkins, 
So RS Be LOC62eki Video boty eELUte save 
Welch, 78 S.B. 573, 115 Va. 74 [quot 
Cyc]. 

Wash.—HEble v. Bloch, 17 P.(2d) 867, 
171 Wash. 223; In re Vaughn’s Estate, 
242 (P2 10945 13%. Wash.v5i2> Vine re 
Rutherford’s Estate, 188 P. 27, 110 
Wash. 148; Wilson v. Craig, 150 P. 
1179, 86 Wash. 465, Ann.Cas.1917B 
871; Hartley v. Lord, 80 P. 4338, 38 
Wash. 221. 


W.Va.—Pickens v. Wisman, 145 S.E. 
177, 106 W.Va. 183; Payne v. Payne, 
125 S.B. 818, 97 W.Va. 627; Freeman 
v. Freeman, 76 S.H. 657, 71 W.Va. 303; 
Stewart v. Lyons, 47 S.E. 442, 54 W. 
Va. 665, 9 Prob.Rep.Ann. 222; Martin 
v. Thayer, 16 S.E. 489, 37 W.Va. 38; 
Nicholas v. Kershner, 20 W.Va. 251. 


Wis.—In re MeLeish’s Will, 245 N. 
W. 197, 209 Wis. 417; In re Valley’s 
Will, 232 N.W. 845, 202 Wis. 484; In 
re Weaver’s Estate, 211 N.W. 130, 191 
Wis. 431; In re Golz’s Will, 209 N.W. 
704, 190 Wis. 524. 

Eng.—Sefton vy. Hopwood, 1 F.&F. 
578, 175 Reprint 860; Harwood v. Bak- 
er, 3 Moore P.C. 282, 13 Reprint 117. 


Can.—Baptist v. Baptist, 23 Can. 
SCM k 
N.B.—Matter of Davis, 40 N.B. 23; 


In re Harrison, 30 N.B. 164; 
Therriau, 17 N.B. 389. 


[a] Rule applied.—A person who 
can name every piece of property 
which she owns without suggestion 
and can name the different relatives 
of the family, her sons, daughters-in- 
law, grandchildren, and sisters, with- 
out any suggestion, together with 
their relationship to her, meets the re- 
quirements for testamentary capacity. 


Doe v. 


In re Roy’s Estate, 193 P. 682, 113 
Wash. 277. 

{b] In Louisiana testamentary ca- 
pacity is stated to be the ability to 
comprehend conditions of one’s prop- 
erty and relations to those who may 
naturally expect to become objects of 
one’s bounty. Succession of Heine- 
mann, 136 So. 51, 172 La. 1057; Suc- 
eee of Brugier, 83 So. 366, 146 

a, 29. 


[c] Meaning and effect of residu- 
ary clause.—Where, in a will contest, 
it was claimed that proponent, who 
was ithe residuary legatee, had exer- 
cised undue influence over testatrix 
in procuring the will, and it appeared 
that he superintended the making of 
the will and obtained therefrom a 
large portion of testatrix’s estate, al- 


though he was not of kin to her, to 


the exclusion of many of her rela- 
tives, the term “mental competency” 
under such circumstances included 
the ability of testatrix to understand 
the meaning and effect of the resid- 
uary clause of the will. Cooper v. 
Harlow, 128 N.W. 259, 163 Mich. 210. 


14. Williams v. Lack, 328 Mo. 32, 
40 S.W.(2d) 670; Schoenhoff v. Haer- 
ing, 38 S.W.(2d) 1011, 327 Mo. 837; 
Smarr v. Smarr, 6 S.W.(2d) 860, 319 
Mo. 1153; Rose v. Rose, (Mo.) 249 S.W. 
605; Dunkeson v. Williams, (Mo.) 242 
S.W. 653; Ray v. Walker, 240 S.W. 
187, 293 Mo. 447; Platt v. Platt, 236 
S.W. 35, 290 Mo. 686; Spencer v. 
Spencer, (Mo.) 221 S.W. 58; Huff- 
nagle v. Pauley, (Mo.) 219 S.W. 373; 
Messick v. Warren, (Mo.) 217 S.W. 94; 
Sanford v. Holland, 207 S.W. 818, 276 
Mo. 457; Hahn v. Hammerstein, 198 S. 
W. 833, 272 Mo. 248; Byrne v. Fulker- 
son, 162 S.W. 171, 254 Mo. 97; Naylor 
v. McRuer, 154 S.W. 772, 248 Mo. 423; 
Turner v. Anderson, 139 S.W..180, 236 


Mo: 523s ‘Crum =v. ‘Crum, «182) Sawe 
1070, 231 Mo. 626; Ard v. Larkin, 
(Mo.App.) 278 S.W. 1063; Jones v. 


Jones, (Mo.App.) 260 S.W. 793. 
“The clause objected to is ‘to un- 
derstand the ordinary affairs of life.’ 
Defendants say that this is too broad. 
Wie. do. not) think So: Wit a person 
hasn’t sufficient intelligence to under- 
stand the ordinary affairs of life, he 
should not be permitted to make a 
will by which estates, either large or 
small, pass. The law graciously al- 
lows the disposition of property by 
will, because the owners thereof may 
have good and sufficient reasons for 
diverting it from the channels fixed 
by the statutes of descent and dis- 
tributions. But this method of con- 
veying property must be understand- 
ingly done. It cannot be done by a 
befogged and clouded mind, and for 
that reason the statute only author- 
izes a person of sound mind to makea 
will. One who does not have mind 
enough to comprehend and understand 
the ordinary, as distinguished from 
the intricate and complicated, affairs 
of life, has not that degree of men- 
tality requisite for the making of a 
will.” Major v. Kidd, 170 S.W. 879, 
884, 261 Mo. 607 [quot Dunkeson v. 
Williams, (Mo.) 242 S.W. 6538, 656]. 
[a] Intricate and complicated af- 
fairs.—The testator is not required 
to understand the intricate and com- 
plicated, as distinguished from ordi- 
nary, affairs of life. Berkemeier v. 
Reller, 296 S.W. 739, 317 Mo. 614. 


15. Fla.—Hamilton vy. Morgan, 112 
So. 80, 938 Fla. 311; Newman v. Smith, 
82 So. 236, 77 Fla. 633, 667, 688. 

Ga.—McFarland v. Morrison, 86 S.E. 
227, 144 Ga. 63. 


Minn.—In re Jernberg’s Estate, 190 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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according to some fixed purpose or plan of his own,'® 
to collect his mind or understand and retain the 
necessary facts without prompting’? or aid from 
others,'® although the latter has been held not to be 
a rule of law,® and to retain all the necessary facts 
in mind long enough to have the will prepared?° or 
Absence of one or 


prepared and executed.?1-?? 
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results.?° 


more of the requisites for testamentary capacity 


N.W. 990, 1538 Minn. 458; In re Lat- 
to’s Estate, 152 N.W. 541, 129 Minn. 
248. 

N.J.—In re Haness’ Estatte, 130 A. 
655, 98 N.J.Eq. 645; In re Freeman’s 
Will, 127 A. 802, 97 N.J.Eq. 347; Bid- 
well v. Piercy, 63 A. 261, 71 N.J.Eqa. 
83. 


N.Y.—In re Delmar’s Will, 152 N.E. 
448, 243 N.Y. 7; Van Guysling v. Van 
Kuren, 35 N.Y. 70; In re McCusker’s 
Will, 153 N.Y.S. 1086, 89 Misc. 652 
[aff 164 N.Y.S. 1101]; In re Brown- 
ing’s Will, 142 N.Y.S. 683, 80 Misc. 
619 [aff 150 N.Y.S. 1078, 165 App.Div. 
911 (aff 108 N.E. 1090, 214 N.Y. 667)]; 
In re Ellwanger’s Will, 114 N.Y.S. 
727 [aff 120 N.Y.S. 1122, 136 App.Div. 
909]. 

Or.—Clark v. Clark, 267 P.. 534, 125 
Org soot 

-Wis.—In re McLeish’s Will, 245 N. 
W. 197, 209 Wis. 417; In re Valley’s 
Will, 232 N.W. 845, 202 Wis. 434; In 
re Mullan’s Will, 122 N.W. 723, 140 
Wis. 291. 


[a] Not additional.—A  require- 
ment that the testator must be able 
to form a rational judgment does not 
add anything to the usual require- 
ments. Lester v. Simpkins, 83 S.E. 
1062, 117 Va. 55. 


16. Morecraft v. Felgenhauer, 178 
N.E. 877, 346 Ill. 415; Hauptman v. 
Graehl, 175 N.E. 1, 343 Ill. 128; Miles 
v. Long, 174 N.E. 836, 342 Ill. 589; 
Flanigon v. Smith, 169 N.E. 767, 337 
Till. 572; Bailey v. Oberlander, 161 
N.E. 65, 329 Ill. 568; Pendarvis v. 
Gibb, 159 N.E. 353, 328 Ill. 282; Down 
v. Comstock, 149 N.E. 507, 318 Ill. 445; 
Gregory v. Richey, 138 N.E. 669, 307 
Tll. 219; Williams v. Ragland, 138 N.E. 
599, 307 Ill. 386; Hart v. Hart, 125 N. 
E. 366, 290 Ill. 476; Dowdey v. Palmer, 
122 NE. 102; 287 Ll. 42; Coleman 
v. Marshall, 104 N.H. 1042, 263 Ill. 
330; Austin v. Austin, 103 N.E. 268, 
260 Ill. 299, Ann.Cas.1914D 336; Dos- 
senbach v. Reidhar’s Ex’x, 53 S.W. 
(2d) 731, 245 Ky. 449; Irvine v. Green- 
way, 295 S.W. 445, 220 Ky. 388; Broy- 
les v. Able, 271 S.W. 1040, 208 Ky. 
672; Newman v. Dixon Bank & Trust 
, 265 S.W. 456, 205 Ky. 31; Rede- 
man v. Ruff, 244 S.W. 910, 196 Ky. 
471; Wood v. Corcoran, 234 S.W. 440, 
192 Ky. 774; Langford’s Ex’r v. Miles, 
225 S.W. 246, 189 Ky. 515; Bailey v. 
Bailey, 212 S.W. 595, 184 Ky. 455; 
Gay v. Gay, 209 S.W. 11, 183 Ky. 238; 
Robinson v. Davenport, 201 S.W. 28, 
179 Ky. 598; Cecil’s Ex’rs v. Anhier, 
195 S.W. 837, 176 Ky. 198; Watson’s 
Ex’r v. Watson, 121 S.W. 626, 137 Ky. 
Zoe 

17. Taylor v. McClintock, 112 S.W. 
405, 87 Ark. 243; Newman v. Smith, 
S2USOMme2CO a Mlaw O80, 1600, OSS LD 
re Heaton’s Will, 120 N.E. 83, 224 N.Y. 
22; Van Guysling v. Van Kuren, 35 
IND Ye 0s Ini reseino's, Will, 187 INEY.S: 
756, 196 App.Div. 131; In re Burn- 
ham’s Will, 189 N.Y.S. 182, 115 Misc. 
588 [rev on other grounds 194 N.Y.S. 
$11, 201 App.Div. 621]; In re Tyme- 
son’s Will, 187 N.Y.S. 330, 114 Misc. 
643; In re Ellwanger’s Will, 114 N.Y. 
S727. (ath 120 INGYIS.01122,, 1136: App. 
Div. 909];, In re Valley’s Will, 232 
N.W. 845, 202 Wis. 434. 
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[a] Understanding nature of busi- 
ness without prompting.—A person 
who is unable to understand, without 
being prompted, the nature and im- 
portance of the business he is trans- 
acting cannot make a will. In re Lat- 
to’s Estate, 152 N.W. 541, 129 Minn. 
248. 


Lipase influence see infra §§ 436-— 


18. Mason v. Bowen, 183 S.W. 973, 
122 Ark. 407; Berkemeier v. Reller, 
296 S.W. 739, 317 Mo. 614; Byrne v. 
Fulkerson, 162 S.W. 171, 254 Mo. 97; 
Naylor v. McRuer, 154 S.W. 772, 248 
Mo. 423; Turner v. Anderson, 139 S. 
W. 180, 236 Mo. 523; Gibony v. Foster, 
130 S.W. 314, 230 Mo. 106; Mowry v. 
Norman, 122 S.W. 724, 223 Mo. 463; 
Winn v. Grier, 117 S.W. 48, 217 Mo. 
420; Holton v. Cochran, 106 S.W. 1035, 
208 Mo. 314; Ard v. Larkin, (Mo.App.) 
278 S.W. 1063; McAllister v. Security 
Ben. Ass’n, (Mo.App.) 261 S.W. 343. 


19. Carnahan v. Hamilton, 107 N. 


Be 210, 265 Ill. 508, Ann.Cas:1916C 
20. In re Aylward’s Estate, 219 N. 


W. 697, 248 Mich. 9; Appeal of An- 
derson, 165 N.W. 732, 199 Mich. 240; 
Schoenhoff v. Haering, 38 S.W.(2d) 
1011, 327 Mo. 837; Smarr v. Smarr, 
6 S.W.(2d) 860, 319 Mo. 1153; Ray v. 
Walker, 240 S.W. 187, 293 Mo. 447; 
Andrew v. Linebaugh, 169 S.W. 135, 
260 Mo. 623; Byrne v. Fulkerson, 162 
S.W. 171, 254 Mo. 97; Naylor v. Mc- 
Ruer, 154 S.W. 772, 248 Mo. 423; Tur- 
ner v. Anderson, 139 S.W. 180. 236 Mo. 
BYIEIe. AOnHbhaa iA (Orn bbvayy aleyy SSE yi Nii) 
231 Mo. 626; Ard v. Larkin, (Mo.App.) 
278 S.W. 10638. 


Time at which capacity must exist 
see supra § 9. 

21-22. Lehman vy. lLindenmeyer, 
109 P. 956, 48 Colo. 305; Barr v. Sum- 
ner, 107 N:E. 6/75,. 109 Neb 193), 183 
Ind. 402; Wiley v. Gordan, 104 N.E. 
500, 181 Ind. 252; Pence v. Myers, 101 
N.E. 716, 180 Ind. 282; Crawfordsville 
Trust Co. v. Ramsey, 98 N.E. 177, 178 
Ind. 258; McReynolds v. Smith, 86 
N.E.-1009, 172 Ind. 336; Jewett v. 
Farlow, 157 N.E. 458, 158 N.E. 489, 88 
Ind.App. 301; In re Craven’s Will, 86 
S.E. 587, 169: N.C: 561. 


[a] Retention during execution 
necessary.—An instruction that the 
testator need have the essential facts 
in mind only while the will is being 
prepared and not while it is being 
executed is properly refused. Jewett 
v. Farlow, 157 N.E. 458, 158 N.E. 489, 
88 Ind.App. 301. 


23. Cal—In re Alexandet’s E's- 
tate, 205 Pe 5a. lin@alAp psn: 

Ill.—Seavey v. Glass, 146 N.E. 536, 
315 Ill. 611; Norton v. Clark, 97 N.E. 
LOTS 253) DM S57. 

Ind.—Lowe v. Talbert, 176 N.E. 36, 
177 N.E. 339, 93 Ind.App. 384. 


Iowa.—In re Walker’s Will, 128 N. 
W. 386, 152 Iowa 154. 


Mo.—Ray v. Westall, 183 S.W. 629, 
267 Mo. 130; Byrne v. Fulkerson, 162 
S.W. 171, 254 Mo. 97. 

N.C.—In re Ross’ Will, 109 S.E. 365, 
182 N.C. 477. 


Tex.—Morris v. Morris, (Commn. 
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renders the testator incompetent,?* and the will 
invalid,?* subject to be set aside although intestacy 
The testator need not have perfect and 
complete understanding of the material facts in all 
their bearings,?® nor need he have all material facts 
in mind at the same time;?7 capacity to know or 
understand, rather than the actual knowledge or un- 


App.) 279 S.W. 806 [rev on other 
grounds (Civ.App.) 268 S.W. 187]. 


Wis.—In re Schaefer’s Estate, 241 
N.W. 382, 207 Wis. 404. 


[a] Glimmering knowledge.—If 
the testator does not possess the re- 
quirements for testamentary capac- 
ity, the will must fail even though 
he may have a glimmering knowledge 
that he is attempting to make a tes- 
tamentary disposition of his proper- 
ty. In re Craven’s Will, 86 S.E. 587, 
HGS IN: ©: 564 

[b] Capacity to know natural ob- 
jects of bounty is as essential as the 
capacity to know the extent of the 
estate. Woodruff’s Ex’r v. Woodruff, 
26 S.W.(2d) 751, 283 Ky. 744. 

[c] One test of the_ testator’s 
soundness of mind is whether he had 
sufficient mental capacity to know 
the character and value of the estate. 
Stewart v. Douglas, 29 S.W.(2d) 637, 
235 Ky. 121. 

24. Ala.—Hale v. Cox, 131 So. 233, 
222 Ala. 136; Daggett v. Boomer, 99 
So. 181, 210 Ala. 673. 


Cal.—In re Sandman’s Estate, 8 P. 
(2d) 499, 121 Cal.App. 9; In re Alex- 
ander’s’, Eistate, <295 Ps 53s didereG@al. 
App. 1. 

Ind.—Lowe v. Talbert, 177 N.E. 339, 
176 N.E. 36, 93 Ind.App. 384. 


Iowa.—In re Crissick’s Will, 156 N. 
W. 415, 174 Iowa 397. 


Me.—Appeal of Rogers, 138 A. 59, 
126 Me. 267. 


Md.—Woodruff v. Linthicum, 
A. 454, 158 Md. 603. 


N.Y.—Marvin v. Marvin, 3 Abb.Dec. 
192, 4 Keyes 9; In re Tymeson’s Will, 
187 N.Y.S. 330, 114 Misc. 643. 


Tex.—Houston v. Norton, 
App.) 264 S.W. 231. 

[a] Same disposition as if capac- 
ity existed.—It is immaterial wheth- 
er the will would or would not have 
been the same if the testator had 
possessed testamentary gapacity. 
co v. Ezell, 60 So. 905, 180 Ala. 
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25. In re Crissick’s Will, 156 N.W. 
415, 174 Iowa 397. 

26. Ind.—Barricklow vy. 
(2 N.B. 128; 163 Ind. 438: 
McKnight, 48 Ind. 502. 


Mich.—Moriarty v. Moriarty, 65 N. 
W. § 964)" 108) Mich. 249) Sprater: avs 
Spratt, 438 N.W. 627, 76 Mich. 384; 
Fraser v. Jennison, 3 N.W. 882, 42 
Mich. 206. 


Mo.—Couch v. Gentry, 20 S.W. 890, 
113 Mo. 248; Denny v. Hicks, 2 S.W. 
(2a) 139, 222 Mo.App. 1206. 


Okl.—McClure v. Kerchner, 229 P. 
589, 107 Okl. 28. 


Pa.—Reichenbach v. Ruddach, 18 A. 
432, 127 Pa. 564; McMasters v. Blair, 
29 Pa. 298. 

Man.—National Trust Co. v. Tay- 
lor, 32 Man. 274. 


[a] Minute knowledge is not nec- 
essary. McClure v. Kerchner, 229 P. 
589, 107 Okl. 28. 


27. Norton v. Clark, 97 N.E. 1079, 
253 Ill. 557; In re Craven’s Will, 86 
S.E. 587, 169 N.C. 561. 


Stewart, 
Bundy v. 
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derstanding, is sufficient.?§ 


disposition and another.®? 
sound mind at the time he gives 


the preparation of his will, it has been held to be 
unnecessary that he be able to understand its provi- 
sions at the time of signing, if at that time he is 
capable of understanding that the instrument is 


He need not make, or 
have capacity to make, a wise and judicious disposi- 
tion of his property,?® and the fact that the dispo- 
sition may be regarded as foolish, 
just will not invalidate the will as the product of 
an incompetent testator,?® although it may be evi- 
dence of incompetency,*! but he must be able to 
choose with reason and understanding between one 
Where the testator is of 


WILLS 


instructions.?3 


unusual, or un- 


instructions for 


that which was prepared in accordance with his 


28. U.S.—Clement v. Whittaker, 

teens 211 [aff 231 F. 940, 146 C.C.A. 
S36 ]\< 

Ark.—Emerich v. Arendt, 14 S.W. 
(2d) 547, 179 Ark. 186; Huffaker v. 
Beers, 128 S.W. 1040, 95 Ark. 158; 
Taylor v. McClintock, 112 S.W. 405, 
87 Ark. 243. 

Ill.— Madden v. Keyser, 163 N.E. 
424, 331 Ill. 643; Down v. Comstock, 
149 N.E. 507, 318 Ill. 445; Dowdey v. 
Palmer, 122 N.E. 102, 287 Ill. 42. 

Ind.—Barr v. Sumner, 107 N.E. 675, 
109 N.E. 193, 183 Ind. 402. 

Kan.—Holmes v. Campbell College, 
125 P. 25, 87 Kan. 597, 41 L.R.A.N.S. 
1126, Ann.Cas.1914A 475. 

N.J.—In re Livingston’s Will, 37 A. 
770. 

W.Va.—Kerr v. Lumsford, 8 S.H. 
493, 31 W.Va. 659, 2 L.R.A. 668. 

{a] There is clear distinction he- 
tween capacity to comprehend and 
actual comprehension. Emerich v. 


Arendt, 14 S.W.(2d) 547, 179 Ark. 
186. 

29. In re Miller’s Will, 85 A. 803, 
26 Del. 477; Wynne v. Harrell, 66 S. 


’ BH. 921, 133 Ga. 616; In re Efird’s Will, 
141 S.E. 460, 195 N.C. 76; In re Cra- 
ven’s Will, 86 S.H. 587, 169 N.C. 561. 


30. Ill.—Forberg v. Maurer, 168 N. 
BH. 308, 336 Ill. 192. 


Minn.—In re Jernberg’s Estate, 190 
N.W. 990, 153 Minn. 458. 


Mo.—Post v. Bailey, 254 S.W. 71. 


N.J.—In re Crotty’s Mstate, 134 A. 
622, 4 N.J.Mise. 745. 


S.C.—Matheson v. Matheson, 118 S. 
EB. 312, 125 S.C. 165. 


S.D.—Irwin v. Lattin, 135 N.W. 759, 
29 S.D. 1, Ann.Cas.1914C 1044. 


{a] Stupid error, in either the tes- 
tator’s reasoning or conclusion, is not 
lack of testamentary capacity. Tay- 
lor v. McClintock, 112 S.W. 405, 87 
Ark. 243; In re Haness’ Hstate, 130 
A. 655, 98 N.J.Eq. 645. 


[b] Destitute relatives.—That a 
childless widow, whose principal dev- 
isee was her favorite nephew, had 
destitute relatives, could not control 
the testatrix’ discretion, respecting 
testamentary capacity. Fernstrom v. 
Taylor, (Fla.) 145 So. 208. 

Unjust disposition as invalidating 
will generally see infra § 231. 

31. See infra §§ 64, 65, 84. 

32. Phillips v. Board of Education, 
21 Ohio App. 194. 

83. Perera v. Perera, [1901] A.C. 
354, (36lw. Barker vy. Melgate,’ 8 PR: 
D. 171. See to same effect Faulkner 
v. Faulkner, 60 Can.S.C. 386; Nation- 
al Trust Co. v. Taylor, 32 Man. 274. 

“If a person has given instructions 


to a solicitor to make a will, and the 
solicitor prepares it in accordance 
with those instructions, all that is 
necessary to make it a good will, if 
executed by the testator, is that he 
should be able to think thus far: ‘I 
gave my solicitor instructions to pre- 
pare a will making a certain disposi- 
tion of my property; I have no doubt 
that he has given effect to my inten- 
tion, and I accept the document which 
is put before me as carrying it out.’”’ 
Perera v. Perera, supra [quot Parker 
v. Felgate, supra]. 


Time at which capacity must exist 
see supra § 9. 


34. Ark.—Huffaker v. Beers, 128 
S.W. 1040, 95 Ark. 158. 
Ill.—Madden vy. Keyser, 163 N.E. 


424, 331 Ill. 648. 
Ind.—Friedersdorf v. Lacy, 90 N.E. 
766, 173 Ind. 429. 


Aa NCR soe: re Livingston’s Will, 37 A. 


N.Y.—In re Hno’s Will, 187 N-Y-S: 
756, 196 App.Div. 131. / 


Pa.—Reichenbach y. Rudach, 
Pa. 564, 


S.C.—Matheson v. Matheson, 118 S. 
Holey oS. Ca ede 


W.Va.—Freeman v. Freeman, 76'S. 
HY Gov, WL, W.Viaa 308: 

[a] Thus (1) a will may be sus- 
tained, although a bequest exceeded 
the estate (Tunison v. Tunison, 4 
Bradf.Surr. (N.Y.) 188), (2) or the 
testator placed a speculative valua- 
tion on his property (Stokes’ Ex’r v. 
Shippen, 13 Bush (Ky.) 180), (8) or 
misstated the amount of his proper- 
ty (Waugh v. Moan, 65 N.E. 713, 200 
Ill. 298), (4) or bequeathed what did 
not belong to him (Marks y. Bryant, 
4 Hen.&M. (14 Va.) 91). 


35. Holmes v. Campbell College, 
125 BP. 25, 87 Kan. 597, 41 L.R.A.N.S. 
1126, Ann.Cas.1914A 475. 


36. Ill—Drum v. Capps, 
1020, 240 Ill. 524. 


Ky.—Frye’s Ex’r y. Bennett, 225 S. 
W. 499, 189 Ky. 546. 


Mo.—Evans v. Partlow, 
(2d) 212, 322 Mo. 11. 


Ohio.—Niemes v. Niemes, 119 N.E. 
503, 506, 97 Ohio St. 145. 


Tex.—Morris v. Morris, (Commn. 
App.) 279 S.W. 806 [rev on other 
grounds (Civ.App.) 268 S.W. 187]. 


SCs panely sufficient to say that 
the testator should hold in his mind 
or ‘recollect’ the names of his family; 
he should also be able to identify 
their pee cu shee, to himself, and car- 
rying the thought further, he should 
not only be able to hold them in mind 
and identify their relationship, but 
he should be able to appreciate the 
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16 S.W. 
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[§ 2 


The testator need not know the ex- 
act extent or value of his property,** and even 
though he may be wholly mistaken, he is not neces- 
sarily incompetent.?® 


Appreciation of claims. 
testator recollects those who have a claim on his 
remembrance, but he must be able intelligently to 
weigh and appreciate his natural obligations,*® and 
where some are excluded, he must have been able de- 
liberately to form an intelligent purpose of exelud- 
ing them,®? but actual knowledge or appreciation of 
their deserts is not. necessary.2® The testator is not 
required to remember all next of kin or presumptive 
heirs at law,?® nor to recollect at all times the names 


It is not enough that the 


natural claims they might have on 
his bounty. “It would be only a step 
in the right direction if testator, with 
four children, A, B, C, and D, could 
recall their names and fix in his mind 
the fact that they were his offspring. 
He must go further, and realize that 
by the laws of civilization those unit- 
ed to him by the ties of blood have 
the first claim, upon his considera- 
tion.’”’ Niemes v. Niemes, supra. 


“Although mere weakness of mind 
does not generally incapacitate, yet 
one cannot dispose of his property 
the possession of which he but barely 
appreciates among the parties whose 
relations to him he may know, but 
does not understand.” Schneider v. 


Vosburg, 106.N.W. 1129, 143 Mich. 
476, 478. 
[a] Knowledge and realization of 


duty.—One must not only know the 
natural objects of his bounty when 
he comes to make a will, but must 
have capacity to know and realize 
his duty to them, both’ matters being 
essential. Frye’s Ex’r v. Bennett, 225 
S.W. 499, 189 Ky. 546. 


87. Ramseyer v. Dennis, 116 N.E. 
417, 119 N.E. 716, 187 Ind. 420; Na- 
bee. Trust Co. v. Taylor, 32 Man. 


[a] Disinheriting wife.— Where 
the testator did not know the effect 
of disinheriting his wife and be- 
queathing his property to a nonrela- 
tive, the will was held invalid. In re 
SH ie Estate, 295 P. 53, 111 Cal. 

Dp.) 5 


38. Emerich vy. Arendt, 14 S.W. 
(2d) 547, 179 Ark. 186; Taylor v. Mc- 
Clintock, 112 S.W. 405, 87 Ark. 243; 
Hall v. Mercantile Trust Co., (Mo.) 
59 S.W.(2d) 664; In re Haness’ Hs- 
tate, 130 A. 655, 658, 98 N.J.Eq. 645. 


“Tt is not required of a testator 
that he shall in fact correctly ascer- 
tain the legal status of each person 
who stands in natural relation to him. 
In the exercise of reason he may 
move on premises established by false 
or insufficient evidence, or by mistake, 
and thus determine to exclude from 
his bounty those whom, but for his 
error, he would have: recognized.’’ 
In re Haness’ Estate, supra. 


39. McLoughlin v. Sheehan, 145 N. 
BH. 259, 250 Mass. 132; In re Knight’s 
Will, 150 N.Y.S. 137, 87 Mise. 577. 


[a] Distant relatives.—The rule 
that it is essential to testamentary 
capacity that testatrix comprehend 
her relations to the persons who 
might be the objects of her bounty 
does not require that she remember 
all the distant relatives, who might 
take a portion of her property if she 
were to die intestate. In re Knight’s 
Will, 150 N.Y.S. 187, 87 Mise. 577. 


es 
For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 23-24] 


of intimate acquaintances.*° Total exclusion of cer- 
tain relatives or failure to deal with them generously 
is not of itself inconsistent with testamentary ca- 
pacity,*! regardless of the reason the testator may 
have for his action,*? if he is not actuated by an in- 


sane delusion.*? 
Understanding of legal terms. 


for testamentary capacity.*4 


“Testamentary power” and “undue influence” dis- 
tinguished. Testamentary capacity pertains to the 
ability to execute a willt® and is to be distinguished 
It has no relation 
to undue influence,** and its existence is not depend- 
ent on freedom from undue influence,*® for tes- 
tamentary incapacity implies the want of intelligent 


from “testamentary power.”4® 


That the testator 
understand and comprehend the technical meaning 
of all legal terms used in the will is not necessary 
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tate.°1 


General. 
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the existence of such power.®°® 


Distinction as to realty and personalty. There is 
no distinction in the degree of mental capacity requi- 
site for the execution of a will of real estate and that 
requisite for the execution of a will of personal es- 


[§ 24] b. Standards or Tests of Capacity—(1) In 
Other than the requirement that the tes- 
tator have mind sufficient to know and understand 


certain facts prescribed as essential,°? there is no 


mental power,*® while undue influence presupposes 


40. Ward v. Harrison, 127 A. 691, 
97 N.J.Eq. 309 [aff sub nom. In re 
Bishop’s Will, 125 A. 384, 96 N.J.Eq. 
595, 2) N.J. Misc, 521]; In re Kull’s 
Estate, 133 A. 296, 4 N.J.Misc. 434. 

41. Cal—RIn re Perkins’ Estate, 
Zoo) Ps 45,1195 Cal. 699. 

Fla.—Hamilton v. Morgan, 112 So. 
80; 93. Fla. 311. 

Ill—Buerger v. Buerger, 148 N.E. 
Bian Sat eld: 404, 

Mich.—In re Ferguson’s Estate, 215 
N.W. 51, 239 Mich. 616. 
Tex..—Bradshaw _  v. 

App.) 218 S.W. 1071. 

{a] Cousin.—That testatrix made 
no provision for a cousin for whom 
she showed some interest and affec- 
tion was held not to show incompe- 
tency. Wilcox v. City of Hammond, 
112 So. 375, 163 La. 489. 

42. Buerger v. Buerger, 148 N.E. 
274, 317 Ill. 401; In re Ferguson’s Es- 
tate, 215 N.W. 51, 239 Mich. 616. 

43. Buerger v. Buerger, 148 N.E. 
274, 317 Ill. 401. 

Insane delusions as incapacitating 
testator generally see infra § 30. 

44. U.S.—Harrison vy. Rowan, 11 
F.Cas.No. 6,141, 3 Wash.C.C. 580. 

Ill.—McLean vy. Barnes, 120 N.E. 
628, 285 Ill. 203. 

Mass.—Dunham v. Holmes, 113 N. 
BH. 845, 225 Mass. 68. 


Mich.—Fraser v. Jennison, 3 N.W. 
882, 42 Mich. 206. 
Pa.—Newlin’s Est., 7 Pa.Co. 648. 


Man.—WNational Trust Co. v. Tay- 
lor, 32 Man. 274. 


[a] Construction by court.—lIf 
the testator understands the effect 
of the will as a whole, he need not 
grasp the meaning of technical legal 
terms or anticipate what legal con- 
struction would be adopted if the 
will came before the courts. Dun- 
ham v. Holmes, 113 N.E. 845, 225 
Mass. 68. 


45. Mulford v. Central Farmers’ 


Brown, (Civ. 


Trust Co., 126 So. 762, 99 Fla. 600; 
Hamilton v. Morgan, 112 So. 80, 93 
Fla. 311. 


[a] “One who is mentally inca- 
pacitated to make a will cannot duly 
execute one.’’ Kilgore v. Atkinson, 
(Ala.) 149 So. 808. 


46. Mulford v. Central Farmers’ 
Trust Co., 126 So. 762, 99 Fla. 600; 
Hamilton v. Morgan, 112 So. 80, 93 
Fla. 311. 

47. Hoff v. Hoff, 189 P. 6138, 106 
Kan. 542. 


Scott v. 


48. Hoff v. Hoff, supra; 


Townsend, 166 S.W. 1138, 106 Tex. 
322 [rev on other grounds (Civ.App.) 
159 S.W. 342]. 

49. Scott v. Townsend, supra. 

50. See infra §§ 433, 436. 
ee Sloan v. Maxwell, 3 N.J.Eq. 
oO . 

52. See supra § 23. 

53. In re Whitworth’s Estate, 294 
P. 84, 110 Cal.App. 526; In re Ivey’s 
Estate, 271 P. 559, 94 Cal.App. 576; 
Schneider v. Vosburgh, 106 N.W. 1129, 
143 Mich. 476, 479; In re Riggs’ Es- 
tate, 250 P. 753, 120 Or. 38; In re Al- 
len’s Estate, 241 P. 996, 116 Or. 467; 
In re Faling’s Will, 208 P. 715, 105 
Or. 365; Wampler v. Harrell, 72 S.E. 
135, 112 Va. 635. 

“In general, so that capacity ex- 
ists, courts will not undertake to 
measure the degree of that capacity, 
and they will protect those deficient 
in strong natural abet in the exer- 
cise of the powers they possess.” 
Schneider v. Vosburgh, supra. 

54, Ill—Drum v. Capps, 88 N.E. 
1020, 240 Ill. 524. 

Okl.—Lena v. Patterson, 242 P. 238, 
113 Okl. 156; In re Wah-kon-tah-he- 
um-pah’s Estate, 234 P. 210, 109 Okl. 
126; Bilby v. Stewart, 153 P. 1173, 55 
Okl. 767 [error dism 38 S.Ct. 264, 246 
U.Si255, 62. Ed: s70Inis 

Or.—In re Riggs’ Estate, 250 P. 753, 
120 Or. 38; In re Faling’s Will, 208 P. 
7165, 105 Or. 365. 

Pa.—In re Lawrence’s Estate, 132 
A. 786, 286 Pa. 58. 


Tex.—Reinhardt v. Nehring, (Civ. 
App.) 283 S.W. 347 [rev on other 
grounds (Commn.App.) 291 S.W. 873]. 


“There is no difficulty in the case 
of a raving madman or of a drivelling 
idiot, in saying that he is not a per- 
son capable of disposing of property. 
But between such an extreme case 
and that of a man of perfectly sound 
and vigorous understanding, there is 
every shade of intellect, every degree 
of mental capacity. There is no pos- 
sibility of mistaking midnight for 
noon; but at what precise moment 
twilight becomes darkness is hard to 
determine.” Lord Cranworth in 
Boyse v. Rossborough, 6 H.L.Cas. 1, 
45, 10 Reprint 1192. 

[a] Thus, where none of testator’s 
relatives were dependent ‘on him or 
natural objects of his bounty, and he 
did not have to decide between those 
who had been kind to him in his time 
of need, the beneficiary being the 
only one who had, or to consider how 
to divide the estate, as he did not di- 
vide it, but left the entire estate to 
such beneficiary, it is this status, and 


particular degree of mentality constituting a stand- 
ard for testamentary capacity,®* so that the exist- 
ence of capacity must be determined largely on the 
facts and circumstances of each particular case.°* 
It is not necessary that the testator possess a high 
order of intelligence®® or an absolutely sound mind 
in all respects;°® mere intellectual feebleness does 


not the ordinary situation when mak- 
ing a will, which must be taken into 
consideration in determining whether 
he knew and understood what he was 
doing. Kustus v. Hager, 112 A. 45, 269 
Pa. .103: 

[b] Capacity held sufficient.—Re 
Ashley, 7 Newfoundl. 447; Re Tarra- 
han, 5 Newfoundl. 186; Re Doyle, 4 
Newfoundl. 183. 


55. D:C.—Lewis v. American Se- 
curity & Trust Co., 289 F. 916, 53 App. 
DIC L258: 

Md.—Mecutchen y. Gigous, 132 A. 
425, 150 Md. 79. 


Mass.—Becker v. Becker, 130 N.E. 
843, 238 Mass. 362. 

N.J.—In .re Hops’ Will, 141 A. 771, 
103 N.J.Eq. 11; In re Vesper’s Estate, 
134 A. 651, 4 N.J.Misc. 791. 

N.Y.—In re Whitmarsh’s Estate, 
234 N.Y.S. 505, 133 Mise. 858; In re 
Tymeson’s Will, 187 N.Y.S. 330, 114 
Misc. 643. 

N.C.—In re Efird’s Will, 
460, 195°N:C. 76. 


Tex.—Ara v. Bernhardt, (Civ.App.) 
29 S.W.(2d) 867; Salinas v. Garcia, 
(Civ.App.) 135 S.W. 588. 


[a] Similar expressions.—(1) 
Slight mental capacity is sufficient to 
make a will. In re Wilson’s Will, 153 
A. 107, 107 N.J.Eq. 604 [aff 158 A. 
342, 110 N.J.Eq. 68]. (2) Great learn- 
ing is not required for a person to 
make a will. Ara y. Bernhardt, (Tex. 
Civ.App.) 29 S.W.(2d) 867. (3) Tes- 
tamentary capacity does not depend 
on whether the mind of testator is 
above or below that of the ideal man. 
Becker v. Becker, 1380 N.E. 848, 238 
Mass. 362. (4) It is not necessary 
that the testator be endowed with an 
intellect measuring up to the ordina- 
ry standards of mankind. Lewis v. 
Security & rust €o: 289 He 916 os 
App.D.C. 258, (5) Intelligence of 
weakest class of sound minds is all 
that is required. Appeal of Rogers, 
138 A. 59, 126 Me. 267. 


pg renacity. of illiterates see infra § 


141 S.E. 


56. Ala.—Councill v. 
So. 314, 172 Ala. 295. 

Ariz.—In re Greene’s Estate, 11 P. 
(2d) 947, 40 Ariz. 274. 

Del.—Rodney vy. Burton, 86 A. 826, 
at Dels wits 

D.C.—Lewis v. American Security 
Siereet Co., 289 EF. 916, 538 App.Dic: 
da am ey v. Goertner, 149 So. 

Ill.—Morecraft v. Felgenhauer, 178 
N.E. 877, 346 Ill. 415; Miles v. Long, 


Mayhew, 55 
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not disqualify a person to make a will.®* 
other hand, a person may be lacking in testamen- 
tary capacity and yet not be imsane.°® 
eases the fact that a person is compos mentis has 
been stated as an equivalent to his possession of 
a sound and disposing mind,®® but the fact that a 
person is compos mentis would alone be misleading 
as a test of his capacity to make a will.®° 

[§ 25] (2) Size of Estate or Complexity of Will. 


It has been held that testamentary capacity does 
not vary with the size of the estate or the character 


174 N.E. 836, 342 Tll. 589; Applehans 
v. Jurgenson, 168 N.E. 327, 336 Ill. 
427, 67 A.L.R. 851; Grosh v. Acom, 
156 N.B. 485, 325 Ill. 474; Down v. 
Comstock, 149 N.E. 507, 318 Ill. 445; 
Speirer v. Curtis, 143 N.E. 427, 312 Ill. 
152; Freeman v. Easly, 7 N.E. 656, 
Sbivee TRIS Babich 


Ind.—Ramseyer v. Dennis, 116 N.E. 
417, 119 N.E. 716, 187 Ind. 420. 

Iowa.—Cookman v. Bateman, 231 N. 
W. 301, 210 Iowa 503; In re Cooper’s 
Estate, 194 N.W. 218, 196 Iowa 116; 
Jenkins v. Robinson, 188 N.W. 765, 
194 Iowa 972; In re Bresler’s Estate, 
176 N.W. 249, 188 Iowa 458. 

Ky.—Robinson y. Paxton, 276 S.W. 
500, 210 Ky. 575. 

Mass.—Becker v. Becker, 130 N.E. 
843, 238 Mass. 362. 

Mo.—Hall v. Mercantile Trust Co., 
59 S.W. (2d) 664. | 

N.Y.—In re Benjamin’s Will, 136 N. 
ey el OmiOs 

Tex.—wNorton  v. 
App.) 235 S.W. 963. 

Ont.—Badenach v. Inglis, 29 Ont.L. 
165, 4 Ont.W.N. 1495. 

{a] For example, weakness of 
memory, vacillation of purpose, 
credulity, vagueness of thought, may 
all consist with adequate testamenta- 
ry capacity under favorable circum- 
stances. In re Craven’s Will, 86 S.E. 
587, 169 N.C. 561. 

57. Ala.—Watkins v. Yeatman, 66 
So. 707, 189 Ala. 379. 

Ark.—Phillips v. Jones, 
May eso2s Lie Ark 8771. 


Cal.—In re Ramey’s Estate, 217 P. 
135, 62 Cal.App. 413. 

Del.—Rodney v. Burton, 86 A. 826, 
27 Del. 171; Jamison v. Jamison’s 
Will, 7 Del. 108; Lodge v. Lodge’s 
Will, 7 Del. 418. 

Iowa.—In re Koll’s Estate, 206 N. 
W. 40, 200 Iowa 1122; Perkins v. Per- 
kins, 90 N.W. 55, 116 Iowa 253, 7 Prob. 
Rep.Ann. 690. And see Speer v. Speer, 
123 N.W. 176, 146 Iowa 6, 140 Am.S.R. 
268, 27 L.R.A.N.S. 294. 


Ky.—McCrocklin’s Adm’r v. Lee, 56 
S.W.(2d) 564, 247 Ky. 31; In re El- 
liott’s Will, 2 J.J.Marsh. 340. 


Me.—In re Randall, 59 A. 552, 99 
Me. 396. 

Mich.—Schneider v. Vosburgh, 106 
N.W. 1129, 148 Mich. 476. 

N.Y.—Newhousée v. Godwin, 17 
Barb. 236; Blanchard v. Nestle, 3 Den. 


Houston, (Civ. 


18 S.W. 


387; Cornwell v. Riker, 2 Dem.Surr. 
354; McLaughlin’s Will, 2 Redf.Surr. 
504; Wade v. Holbrook, 2 Redf.Surr. 
378. 


N.C.—In re Craven’s Will, 86 S.E. 
587, 169 N.C. 561. 

Pa.—In re McNitt’s Estate, 78 A. 
32, 229 Pa. 71; Daniel v. Daniel, 39 
Pa. 191; Dornick v. Reichenback, 10 
Serg.&R. 84; Brannon’s Est., 18 Pa. 
Dist. 338; Wilson’s Will, 12 Pa.Dist. 
649; Hoffman’s Hstate, 29 Pa.Co. 105; 
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On the 


In some | plicated;°? but 


ness, Etc. 


Tenbrook v. Lee, 5 Pa.L.J.R. 37; Hop- 
ple’s Mstate, 18 Phila. 259; Leech v. 
Leech, 1 Phila. 244; Horbach v. Den- 
niston, 3 Pittsb. 49. 

S.c.—Sumter Trust Co. v. Holman, 
132-S.B. 811, 134°S:C; 412. 


Eng.—Tufnell Vv. Constable, 3 
Knapp 122, 12 Reprint 595. 


Newfoundl.—Re Ashley, 7 New- 
foundl. 447. 
{a] Reasons for rule.—(1) The 


reason for sustaining wills of weak 
persons is that the weak have the 
same rights with the prudent or 
strong minded to dispose of their 
property. Schneider v. Vosburgh, 106 
N.W. 1129, 143 Mich. 476; Newhouse 
v. Godwin, 17 Barb. (N.Y.) 236. (2) 
If imbecility and not a total absence, 
or rather perversion, of mind should 
constitute inability to act, it would 
be impossible to draw any clear line 
of distinction, or one which should 
generally prevail. Newhouse v. God- 
win, supra. 

58. Ala.—Stubbs v. Houston, 33 
Alay 555. é 


Iowa.—Speer v. Speer, 123 N.W. 
176, 146 Iowa 6, 140 Am.S.R. 268, 27 
L.R.A.W.S.. 294; Manatt v. Scott, 76 
aya 717, 106 Iowa 2038, 68 Am.S.R. 

oe 

Mont.—In re Carroll’s Estate, 
P. 996, 59 Mont. 403. 


N.Y.—Townsend vy. Bogart, 5 Redf. 
Surr. 93. 


N.C.—In re Brown’s Will, 140 S.E. 
192,°194 °N-GC. 5838; 


Pa.—McTaggart v. Thompson, 14 
Pa. 149; Keisler’s Estate, 12 Luz.Leg. 
ies 153; Leech vy. Leech, 1 Phila. 


Set Ramee ae v. Blanton, 48 Tex. 
299. 


“In considering the question as te 
whether or not a person has suffi- 
cient mental capacity to execute a 
will or any other instrument, the is- 
Sue is drawn too closely if it is made 
to depend upon whether or not the 
one executing the instrument is sane 
or insane. Unsoundness of mind suf- 
ficient to incapacitate a person from 
transacting business may exist and 
still the person be not insane. Such 
incapacity may result from any con- 
dition whereby for the time the mind 
becomes weakened or incapable of 
functioning in the normal way and 
with the judgment of a mature per- 
son. A child may be incompetent by 
reason of the immaturity. An adult 
may be incompetent by reason of the 
feebleness of old age, the delirium of 
illness, the temporary results of in- 
toxication, and a number of other con- 
ditions which are recognized as sufli- 
cient to destroy the mental capacity 
of the individual to conduct his usu- 
al business affairs; yet in none of 
these cases above mentioned can it be 
said that the person is necessarily in- 
sane.” In re Carroll’s Estate, 196 P. 
996, 997, 56 Mont. 403. 


[a] For example (1) a will made 
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of the disposition,®* and if a person has testamentary 
capacity at all, he may make any will, however com- 


there is other authority that one 


may be competent to dispose of a small estate al- 
though incompetent to dispose of a large estate, 
and may have capacity to make a simple will al- 
though unable to make a complicated one.®* 

[§ 26] (3) Capacity To Contract, Transact Busi- 
It is generally held that less mental ca- 
pacity is required for the testator to make a will 
than to carry on business transactions generally,®? 


63 


by a person who is unable to originate 
an idea, or spontaneously and of his 
own powers express a wish, and 
whose only mode of communication is 
by adopting or rejecting suggestions 
made by others, is invalid. Parish 
v. Parish, 42 Barb. 274, 16 Abb.Pr. 397 
note [aff 25 N.Y. 9, 1 Redf.Surr. 130]. 
(2) One may be mentally incompetent 
to make a will by reason of a want of 
development of the mental faculties 
although he is not a lunatic nor an 
idiot nor possessed by delusions. In 
re De Laveaga’s Estate, 133 P. 307, 
165 Cal. 607. 


59. Cal.—In 
Myr.Prob. 24. 


Ga.—Gaither v. Gaither, 20 Ga. 709. 
Ill.—Yoe v. McCord, 74 Ill. 338. 


Ky.—Overton’s Heirs v. Overton’s 
Ex’rs, 18 B.Mon. 61; In re Howard’s 
Will, 5 “T.BoMon: 199; £7 “Amibi "60! 


N.Y.—Delafield v. Parish, 25 N.Y. 
J eLmEVeCAL. Siri nLoiOs 


Begiepa ieee nae: Vs, Wee stbrpParkiuder. 


re Black’s’ Estate, 


Eng.—Smith v. Tebbitt, L.R. 1 P. 
&D. 398; Greenwood v. Greenwood, 3 
Curt.Eccl. appendix 2; Harwood vy. 
eon 3 Moore P.C. 282, 13 Reprint 


60. Townsend vy. Bogart, 5 Redf. 
Sur GNeva)e 93" 

Absence of legal disabilities see su- 
pra §§ 10-22. 

61. Matheson vy. Matheson, 118 S.E. 
Baye PH TSO Alay 


62. Delafield y. Parish, 25 N.Y. 9; 
Buchanan v. Belsey, 72 N.Y.S. 601, 
65 App.Div. 58; In re McCarthy, 55 
Hun (N.Y.) 7. But see Sheldon v. 
Dow, 1 Dem.Surr. (N.Y.) 503 (stating 
that the more acute perceptions and 
enlarged comprehension is not re- 
quired in disposing of a small estate 
as in disposing of a large estate). 


63. Drum vy. Capps, 88 N.E. 1020, 
240 Ill. 524; Campbell v. Campbell, 
130 Ill. 466, 6 LRA. 167; Trish y. 
Newell, 62 Ill. 196. 


[a] Amount of mental capacity 
must be equal only to the subject 
with which it has to deal. Clifton v. 
Clifton, 21 VA. 333). 47 Nid .Ha. 22% 


64. In re Weber’s Estate, 167 N.W. 
937, 201 Mich. 477; Porter v. Throop, 
11 N.W. 174, 47 Mich. 323; Kempsey 
v. McGinnis, 21 Mich. 123. 


[a] Character of instrument.—IiIn 
passing on mental capacity of testa- 
trix to make a will, attention should 
be directed to the character of the 
instrument executed. In re Weber’s 
Estate, 167 N.W. 937, 201 Mich. 477. 


65. Ala.—Watkins v. Yeatman, 66 
So. 707, 189 Ala. 379; Schieffelin v. 
Schieffelin, 28 So. 687, 127 Ala. 14; 
Kramer v. Weinert, 1 So. 26, 81 Ala. 
414; Stubbs v. Houston, 33 Ala. 555. 


Cal.—In re Sexton’s Estate, 251 P. 
778, 199 Cal. 759; In re Holloway’s 
Hstate, 235 P. 1012, 195 Cal. 711. 


Conn.—Turner’s Appeal, 44 A. 310, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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manage his estate,*® or make a contract,®7 deed,** 
or gift;®® but all jurisdictions are not in accord with 
this rule or all its parts, and it has been stated that 
no greater capacity is required to make a will than 


72 Conn. 305, 5 Prob.Rep.Ann. 155: 
Kinne v. Kinne, 9 Conn. 102, 21 Am. 
Wises 


Ga.—Wood vy. Lane, 29 S.E. 180, 102 
Ga. 199. 


Idaho.—Schwarz v. Taeger, 258 P. 
1082, 44 Idaho 625. 

Ill.— Belz v. Piepenbrink, 149 N.E. 
483, 318 Ill. 528; Dowdey v. Palmer, 
122 N.B. 102, 287 Ill. 42; McLean v. 
Barnes, 120 N.E. 628, 285 Ill. 203; 
“Ravenscroft vy. Stull, 117 N.E. 602, 
280 Ill 406, -Ann.Cas.1918B 1130; 
Coleman v. Marshall, 104 N.E. 1042, 
263 Ill. 330; Rowcliffe v. Belson, 104 
N.E. 268, 261 Ill. 566, Ann.Cas.1915A 
359; Kellan v. Kellan, 101 N.E. 614, 
258 Ill. 256; In re Weedman’s Estate, 
98 N.E. 956, 254 Ill. 504; Drum v. 
Capps, 88 N.B. 1020, 240 Ill. 524; 
Trubey v. Richardson, 79 N.E. 592, 
224 Ill. 186; Johnson v. Farrell, 74 
N.E. 760, 215 Ill. 542; Hess v. Kille- 
brew, 70 N.E. 675, 209 Ill. 193; Waugh 
v. Moan, 65 N.E. 7138, 200 Ill. 298, 8 
Prob.Rep.Ann. 383; Ring v. Law- 
less, 60 N.E. 881, 190 Ill. 520, 6 Prob. 
Rep.Ann. 695; Petefish v. Becker, 52 
N.E. 71, 176 Ill. 448, 4 Prob.Rep.Ann. 
153; Taylor v. Cox, 38 N.E. 656,153 
Ill. 220; Sinnet v. Bowman, 37 N.E. 
885, 151 Ill. 146; Craig v. Southard, 
385 N.B. 361, 148 Ill. 37; Green v. 
Green, 33 N.E. 941, 145 Ill. 264. 


Iowa.—Bishop v. Scharf, 241 N.W. 
3, 214 Iowa 644; Cookman v. Bateman, 
231 N.W. 301, 210 Iowa 503; In re 
Koll’s Estate, 206 N.W. 40, 200 Iowa 
1122; Bales v. Bales, 145 N.W. 673, 
164 Iowa 257; Speer v. Speer, 123 N. 
W. 176, 146 Iowa 6, 140 Am.S.R. 268, 
27 L.R.A.N.S. 294; In re Winslow’s 
Will, 122 N.W. 971 [rev on other 
grounds 124 N.W. 895, 146 Iowa 67, 
Ann.Cas.1912B 663]; Perkins v. Perk- 
ins, 90 N.W. 55, 116 Iowa 253, 7 Prob. 
Rep.Ann. 690; Meeker v. Meeker, 37 
N.W. 7738, 74 Iowa 352, 7 Am.S.R. 489. 


Kan.—Barnhill v. Miller, 217 P. 274, 
114 Kan. 73. 

Ky.—McCrocklin’s Adm’r v. Lee, 56 
s.W (2a) 564,°247 Ky: 31; Watson’s 
Ex’r v. Watson, 121 S.w. 626, OT ISSy 
25; Howard v. Coke, 7 B.Mon, 655. 


Me.—Barnes v. Barnes, 66 Me. 286. 

Mass.—Whitney v. Twombly, 136 
Mass. 145. 

Minn.—In re Brannan’s Hstate, 107 
N.W. 141, 97 Minn. 349. 


Mo.—Crossan v. Crossan, 70 S.W. 
136, 169 Mo. 631, 8 Prob.Rep.Ann. 209; 
Maddox v. Maddox, 21 S.W. 499, 114 
Mo. 35, 35 Am.S.R. 734; Brinkman v. 
Rueggesick, 71 Mo. 553; Thomas v. 
English, 167 S.W. 1147, 180 Mo.App. 
358; Wolfe v. Whitworth, 156 S.W. 
715, 170 Mo.App. 372. But see Ray 
v. Westall, 183 S.W. 629, 267 Mo. 130 
(holding that, if the testator is in- 
competent to transact his ordinary 
business and is incapable of under- 
standing the nature and extent of his 
property, he is not qualified to make 
a will). 

N.Y.—Matter of Johnson’s Will, 27 
N.Y.S. 649, 7 Misc. 220; In re Car- 
penter’s Will, 145 N.Y.S. 365; Stew- 
art’s Ex’r v. Lispenard, 26 Wend. 255. 


Ohio.—Niemes v. Niemes, 119 N.E. 
503, 97 Ohio St. 145; Brown v. Lane, 
82 Ohio C.A. 305; West v. Knoppen- 
berger, 26 Ohio Cir.Ct. 168. 


Okl.—In re Tayrien’s Estate, 
P. 400, 117 Okl. 216. 


Pa.—Karber v. Goldstrohm, 157 A. 
912, 305 Pa. 470; Aggas v. Munnell, 
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152 A. 840, $02 Pa. 78; Novicki v. 
O’Mara, 124 A. 672, 280 Pa. 411; In 
re Snyder’s HEstate, 123 A. 6638, 279 
Pa. 63; Kustus v. Hager, 112 A. 45, 
269 Pa. 103; Guarantee Trust & Safe 
Deposit Co. v. Waller, 88 A. 13, 240 Pa. 
575; Wilson’s Will, 12 Pa.Dist. 649; 
McCann’s Est., 2 Pa.Dist. 181. 


S.D.—Petterson v. Imbsen, 194 N.W. 
842, 46 S.D. 540. 


Tex.—Payne v. Chance, 
4 S.W.(2d) 328. 

W.Va.—Payne v. Payne, 125 S.E. 
818, 97 W.Va. 627; Stewart v. Lyons, 
47 S.B. 442, 54 W.Va. 665, 9 Prob.Rep. 
Ann. 222. 


“While, as every lawyer knows, a 
man may be capable of making a 
good will after he is so far gone into 
imbecility and mental darkness as to 
be no longer capable of making a 
valid deed or of transacting business 
generally, the very opposite conclu- 
sion seems to pervade the lay mind, 
and the making of a will is, to its 
apprehension, the one item of busi- 
ness which requires the presence of 
all one’s faculties in their normal 
strength.” Perkins v. Perkins, 90 N. 
W. 55, 116 Iowa 253 [quot In re Sex- 
ton’s Estate, 251 BP. 778, 782, 199 Cal. 
759; Sehwarz v. Taeger, 258 P. 1082, 
1084, 44 Idaho 625]. 


66. Cal.—In re Holloway’s Estate, 
Dou by LOZ el Olome@a len lel, 


Ill.—In re Weedman’s Estate, 98 N. 
E. 956, 254 Ill. 504. 


Me.—Hall v. Perry, 33 A. 160, 87 Me. 
569, 47 Am.S.R. 352. 


Mo.—Platt v. Platt, 236 S.W. 35, 
290 Mo. 686; Brinkman v. Ruegge- 
sick, 71 Mo. 55s. 


mop ems WAP v. Lane, 32 Ohio C.A. 
3 


Okl.—In re Tayrien’s Estate, 246 P. 
400, 117 Okl. 216. 


Or.—In re Sturtevant’s Estate, 180 
P5950 92, OT 52.69: 


Pa.—Hoffman’s Hst., 29 Pa.Co. 105. 


67. U.S.—Harrison vy. Rowan, 11 
F.Cas.No. 6,141, 3 Wash.C.C. 586. 


Cal.—In re Holloway’s Estate, 235 
P1101 2)195 Cala git: 


Ga.—Terry v. Buffington, 11 Ga. 337, 
56 Am.D. 423; Potts v. House, 6 Ga. 
324, 50 Am.D. 329. 


Il].—In re Weedman’s Bstate, 98 N. 
E. 956,°254 111504, 


Iowa.—Bishop v. Scharf, 241 N.W. 
38, 214 Iowa 644; Cookman v. Bate- 
man, 231 N.W. 301, 210 Iowa 503; Wa- 
ters v. Waters, 207 N.W. 598, 201 Iowa 
586; In re Kester’s Will, 167 N.W. 
614, 183 Iowa 1336; Bales v. Bales, 
145 N.W. 6738, 164 Iowa 257; Speer 
v. Speer, 123 N.W. 176, 146 Iowa 6, 
27 L.R.A.N.S. 294, 140 Am.S.R. 268; 
In re Winslow’s Will, 122 N.W. 971 
{rev on other grounds 124 N.W. 895, 
146 Iowa 67, Ann.Cas.1912B 6638]; 
Perkins v. Perkins, 90 N.W. 55, 116 


(Civ. App.) 


Iowa 253. 
Ky.—McCrocklin’s Adm’r vy. Lee, 
56 S.W.(2d) 564, 247 Ky. 31; Lang- 


ford’s Ex’r v. Miles, 225 S.W. 246, 189 
Ky. 525. 

Mich.—In re Weber’s Estate, 167 N. 
W. 937, 201 Mich. 477. 


Minn.—In re Latto’s Estate, 152 N. 
W. 541, 129 Minn. 248. 


Mo.—Platt v. Platt, 236 S.W. 35, 290 
Mo. 686; Huffnagle v. Pauley, 219 S. 
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a gift,7° and that the testator must have the ability 
to execute a valid deed or contract.”4 
with the general rule, unless insanity of some na- 
ture affects the testamentary disposition,’? a person 


In accordance 


W. 373; Heinbach v. Heinbach, 170 
S.W. 1143, 260 Mo. 69; Brinkman v. 
Rueggesick, 71 Mo. 553. 


N.J.—Ward v. Harrison, 127 A. 691, 
97 N.J.Eq. 309 [aff sub nom. In re 
Bishop’s Will, 125 A. 384, 96 N.J.Eq. 
595, 2 N.J.Mise. 521]; In re Kuli’s 
Hstate, 133 A. 296, 4 N.J.Misc. 434: 

N.Y.—In re Bossom’s Will, 186 N.Y. 
S. 782, 195 App.Div. 339; In re Whit- 
marsh’s Estate, 234 MN-Y.S. 505, 133 
Mise. 858; In re Tymeson’s Will, 187 
N.Y.S.. 380, 1140 Mise. 6439 Sip-=re 
Moyer’s Will, 163 N.Y.S. 296, 97 Misc. 
512; In re Carpenter’s Will, 145 N.Y. 
S. 365; In re Campbell’s Will, 136 N. 
Y.S. 1086. 


Ohio.—Brown v. Lane, 32 Ohio C.A. 
305; Moore v. Caldwell, 27 Ohio Cir. 
Ct. 449. 

Okl.—In re Tayrien’s Estate, 246 P. 
400, 117 Okl. 216. 

Or.—In re Sturtevant’s Estate, 180 
P5955 922 Or. 269% 


Pa.—In re Lawrence’s Estate, 132 
A. 786, 286 Pa. 58; Hoffman’s Estate, 
299Pa:CoL05: 


S.C.—Kirkwood vy. Gordon, 41 S.C.L. 
474, 62 Am.D. 418. 


S.D.—Petterson v. Imbsen, 194 N.W. 
842, 46 S.D. 540. 


Tex.—Payne v. Chance, (Civ.App.) 
4 S.W.(2d) 328. 


Vt.—Converse’s Ex’r y. Converse, 21 
VEL 168, 52 Am- Dy 58: 


68. Ga.—Terry v. Buffington, 
Ga. 337, 56 Am.D. 423. 


Ill.—Allen v. North, 110 N.E. 1627, 
271 Ill. 190. 


Iowa.—In re Winslow’s Will, 122 
N.W. 971 [rev on other grounds 124 
vat 895, 146 Iowa 67, Ann.Cas.1912B 

Ky.—Rounds v. Rounds, 
785, 220 Ky. 98; Poynter v. Poynter, 
268 S.W. 582, 206 Ky. 836. 


Mich.—In re McCarbery, 219 N.W. 
707, 243 Mich. 39. 


N.Y.—In re King’s Will, 172 N.Y.S. 
ee re Carpenter’s Will, 145 N.Y. 


Pa.—Karber v. Goldstrohm, 
912, ay Pa. 470 


11 


294 S.W. 


157 A. 
8 S.E. 


W.V 
493, 31. “W.Va. 659, "2 LRA. 668. 


69. In re Lawrence’s Estate, 132 
A. 786, 286 Pa. 58 


70. Scheller v. Schindel, 1388 A. 
415, 153 Md. 547; Mecutchen vy. Gig- 
ous, 132 A. 425, 150 Md. 79. 


71. Lyon v. Townsend, 91 A. 704, 
124 Md. 163; Davis v. Calvert, 5 Gill 
& J. (Md.) 269, 25 Am.D. 282; Murphy 
VV. Nett, 30 Piet bd 2:7 Mont. 38. See 
Coleman v. Robertson’ s Ex’rs, 17 Ala. 
84; McElroy v. McElroy, 5 Ala. 81 
(both holding that the same degree of 
capacity is required to make a will as 
is required to enter into a valid con- 
tract). And see Aubert v. Aubert, 6 
La.Ann. 104 (stating that testaments 
are more easily avoided than con- 
tracts on the ground of unsoundness 
of mind). 


[a] Highest degree of mental 
soundness is required in order to con- 
stitute capacity to make a testamen- 
tary disposition, inasmuch as the act 
involves a larger, and a wider survey 
of facts and things than is required in 
the other transactions of life. Bough- 
ton v. Knight, L.R. 3 P.&D. 64. 


72. See infra § 29. 
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who is competent to transact ordinary business is 
regarded as competent to make a will,** but capacity 
to transact business is not of itself the standard or 
test of testamentary capacity,’* nor does it consti- 
tute testamentary capacity,’® although it is strong 


evidence thereof.’® 


[§ 27] (4) Statutory Requirements. 
statutory requirements of a “sound,” “sane,” or “dis- 
posing” mind‘? are synonymous terms as so used.*® 
“Unsound mind” has been held to be equivalent to 
‘Gnsanity’?® and “non compos mentis,”®°® and means 
such a degree of mental unsoundness that the testa- 


73. Ala.—Stubbs v. Houston, 33 
Ala. 555; Coleman v. Robertson’s 
Ex’rs, 17 Ala. 84. 


Cal.—In re Finkler’s Estate, (App.) 
21 P.(2d) 681. 


Idaho.—Schwarz v. Taeger, 258 P. 
1082, 44 Idaho 625. 


Ill.—Forberg v. Maurer, 168 N.E. 
308, 336 Ill. 192; Belz v. Piepenbrink, 
149 N.E. 483, 318 Ill. 528; Walker v. 
Struthers, 112 N.E. 961, 273 Ill. 387; 
Carnahan vy. Hamilton, 107 N.E. 210, 
265 Ill. 508, Ann.Cas.1916C 21; Drum 
v. Capps, 88 N.E. 1020, 240 Ill. 524; 
Hess v. Killebrew, 70 N.B. 675, 209 
Ill. 1938; Entwistle v. Meikle, 54 N.E. 
217, 180 Ill. 9; Harp v. Parr, 48 N.E. 
113, 168 Ill. 459; Freeman v. Easly, 
TINGE ODO. a Lidge. 317 -Carpenters v< 
Calvert, 83 Ill. 62; Meeker v. Meeker, 
75 Ill. 260; Yoe v.. McCord, 74 Ill. 
33. 


Me.—In re Randall, 59 A. 552, 99 
Me. 396. 


Md.—Tyson v. Tyson, 37 Md. 567. 


Minn.—In re Brannan’s Estate, 107 
N.W. 141, 97 Minn. 349. 


Mo.—Holton v. Cochran, 106 S.W. 
1035, 208 Mo. 314; Farmer v. Farmer, 
31 S.W. 926, 129 Mo. 530. 


N.J.—Loveridge v. Brown, 129 A. 
131, 98 N.J.Eq. 381; In re Gleespin’s 
Will, 26 N.J.Eq. 5238. 

N.Y.—Matter of Richardson’s Will, 
64 N.Y.S. 944, 51 App.Div. 637; Mat- 
ter of Henry’s Will, 41 N.Y.S. 1096, 18 
Misc. 149, 2 Gibb.Surr. 161. 


Ohio.—Kettemann v. Metzger, 
Ohio Cir.Ct. 61. 


Pa.—Guarantee Trust & Safe De- 
posit Co. of Shamokin v. Heidenreich, 
138 A. 764, 290 Pa. 249; Shreiner v. 
Shreiner, 35 A. 974, 178 Pa. 57. 


S.C.—Tomkins v. Tomkins, 17 8.C.L. 
92, 19 Am.D. 656. 


S.D.—Johnson vy. Shaver, 172 N.W. 
676, 41 S.D. 585. 


Va.—Wooddy v. Taylor, 77 S.E. 498, 
114 Va. 737. 


Wis.—Cutler v. Cutler, 79 N.W. 240, 
103 Wis. 258. 


74, Watkins v. Yeatman, 66 So. 
707, 189 Ala. 379; Stubbs v. Houston, 
83 Ala. 555; Kinne v. Kinne, 9 Conn. 
102, 21 Am.D. 732; Rowcliffe v. Bel- 
son, 104 N.E. 268, 261 Ill. 566, Ann.Cas, 
1915A 359. 


[a] Reasons for rule—(1) ‘The 
assertion that a man is competent 
to make a will, who has capacity to 
transact the ordinary business of life, 
is a very different thing from mak- 
ing the capacity to transact the ordi- 
nary business of life the test or 
standard of testamentary capacity. 
It might with truth be said, that a 
lawyer, capable of conducting and 
arguing with professional skill a com- 
plicated case, involving difficult and 
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[§§ 26-29 


‘tor does not come up to the standard of competency 
generally recognized by law.*+ 
[§ 28] 2. Illiteracy. If the testamentary requi- 


sites exist, the will may be valid, although executed 
by one who is illiterate when it is shown he knows 


and understands the contents of the will.*? 


The usual 


abstruse questions, had a testamen- 
tary capacity; yet it would not follow, 
that a competency for such a task 
was the standard by which to decide 
the question of competency to make 
a will.” Stubbs v. Houston, 33 Ala. 
555, 566. (2) It is a higher test than 
is required. Rowcliffe v. Belson, 104 
aan 268, 261 Ill. 566, Ann.Cas.1915A 


75. Wadsworth v. Purdy, 31 Ohio 
Cir:Ct.. 1710: 


[a] Thus, if testator, when making 
his will, has sufficient capacity to at- 
tend to the ordinary affairs of life, 
yet regarding subjects connected with 
the testamentary disposition of his 
property, and the natural objects of 
his bounty, is not of sound mind, and 
in making the will is so far influenced 
by such mental unsoundness as to be 
unable rationally to comprehend the 
nature and effect of the provisions of 
the will, it will not be sustained. In 
re Winslow’s Will, 122 N.W. 971 [rev 
on other grounds 124 N.W. 895, 146 
Iowa 67, Ann.Cas.1912B 663]. 


76. See infra §§ 72, 93. 
77. See statutory provisions. 
[a] In Delaware any person of the 


age of twenty-one years or upward, 
being of sound and disposing mind 
and memory, may make a will. Rod- 
ney v. Burton, 86 A. 826, 27 Del. 171. 


[b] In Mississippi a condition 
precedent to the right to execute a 
will is that the testator be of “sound 
and disposing mind.” Gathings v. 
Howard, 84 So. 240, 122 Miss. 355. 

78. Allen v. North, 110 N.E. 1027, 
271 Ill. 190; Lockhart v. Ferguson, 
137 N.E. 355, 243 Mass. 226; In re Al- 
len’s Estate, 241 P. 996, 116 Or. 467. 

[a] “Sound mind and memory” 
means no more than “sound and dis- 
posing mind,’ and is equivalent to 
the term ‘“‘sanity.” Miller v. Ahrbeck- 
er, 151 N.E. 526, 320 Ill. 577. 

79. Miller vy. Ahrbecker, 


80. Stanton v. 
Barb. (N.Y.) 259. 
Compos mentis as test of capacity 
see infra § —. 
81. Wiley v. Gordan, 104 N.B. 500, 
see supra § 24; infra §§ 29-32. 


82. Cal.—In re Shay’s Estate, 237 
P. 1079, 196) Cal. 365: 


N.Y.—In re Voorhis’ Will, 9 N.Y.S. 
201, 56 Hun 641; Van Pelt v. Van 
Pelt, 30 Barb. 134. 


supra. 


Wetherwax, 16 


Ohio.—Barlion vy. Connor, 9 Ohio 
App. 72. 

Or.—Franke v. Shipley, 29 P. 268, 
22 Or. 104. 


Pa.—Lee’s Estate, 5 Pa.Co. 396. 


Va.—Wood’s Ex’r v. Wood, 63 S.E. 
994, 109 Va. 470. 


Wis.—Cutler v. Cutler, 79 N.W. 240, 
103 Wis. 258. 


[a] Thus the fact that a testator 


[§ 29] 3. Insanity**—a. In .General. A will or 
codicil executed under the influence of insanity is 
invalid,’* and this is true whether the testator is 
totally’® or partially®* insane, but partial insanity 
will invalidate a testamentary disposition only when 
shown to affect its provisions.®* 


It is not true that 


who dictated his will while in his last 
illness made grammatical errors, and 
may have used expressions which 
were not applicable to his estate, does 
not show his want of mental capacity. 
State v. Goodman, 181 S.W. 312, 133 
Tenn. 375. 


[b] Inability to read or write has 
no bearing on testamentary capacity. 
aire Pa Estate, 237 P. 1079, 196 

al. 395. 


, Feces f requisites see supra 


83. Senile dementia see infra § 39. 


84 In re Greene’s Hstate, 11 P. 
(2d) 947, 40 Ariz. 274; In re Wasser- 
man’s Estate, 148 P. 931, 170 Cal. 101; 
In re Will of Murray, 20 Ohio N.P. 
N.S. 305; Wuller’s Est., 14 Pa.Dist. 
4 And see cases infra notes 865, 


85. Chandler v. Ferris, 1 Del. 454; 
Eggers v. Eggers, 57 Ind. 461; Caw- 
ley’s Estate, 7 Lack.Jur. (Pa.) 49, 20 
York Leg.Rec. 38. 


86. Ala.—Mitchell v. Parker, 138 
So. 832, 224 Ala. 149. 

Cal.—In re Black’s WBstate, 
Prob. 24; 
Prob. 12. 


Ky.—Johnson v. Moore’s Heirs, 1 
Lith stl 


Md.—Townshend vy. Townshend, 7 
Gill 10. 


en ee v. Johnson, 192 S.W. 


N.Y.—Merrill v. 
Surr. 220. 


Pa.—Thomas v. Carter, 33 A. 81, 
170 Pa. 272, 50 Am.S.R. 770. 


“Council for plaintiffs make the 
point that it may be conceded that a 
person may be perfectly sane upon all 
subjects except one, yet, if that one 
was present in the mind of the testa- 
tor at the time of the execution of a 
will, and operated upon, controlled, 
and caused him to make it, which he 
otherwise would not have done, then 
such a will would be void in the same 
degree as if the testator had been 
insane upon all subjects. as 
That is unquestionably a correct ab- 
stract proposition of law.’’ Bounds vy. 
Johnson, (Mo.App.) 192 S.W. 972, 976 
[quot Hall v. Mercantile Trust Co., 
(Mo.) 59 S.W.(2d) 664, 669]. 


cet ye of insane delusions see infra 


Myr. 
In re Tittel’s Estate, Myr. 


Rolston, 5 Redf. 


87. Blough v. Parry, 40 N.E. 70, 43 
N.E. 560, 144 Ind. 463, 1 Prob.Rep. 
Ann. 36; Drinkhouse’s Estate, 14 
Phila. (Pa.) 291; Denson v. Beazley, 
34 Tex. 191. 


[a] Insanity on special topic.— 
(1) A testator may be peculiar and 
even insane on some special topic, 
and yet have sufficient capacity to 
make a will. Calligan v. Haskell, 128 
N.Y.S. 293, 143 App.Div. 574; In re 
Campbell’s Will, 186 N.Y.S. 1086. (2) 
That the testator had a mania on one 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 29-30] 


no person who is insane may make a valid will,®* for 
a testator may be insane in the medical sense and 
yet have testamentary capacity ;°° 
either such a complete derangement as denotes ut- 
ter incapacity or a specific insane delusion which 
On the other hand, 


affects the making of the will.°° 
insanity may render the testator 


though he may have an apparent use of his faculties 
in many respects,®! and although he may be capable 


of transacting ordinary business.®? 


pacity is the same whether the testator’s insanity is 
attributable to dementia or to an insane delusion.®? 
A will is valid if mental capacity exists at the time 


subject does not make his will sub- 
ject to attack for want of testamen- 
tary capacity where it did not enter 
into the disposition of his estate 
made by the will. Harbison v. Boyd, 
96 N.E. 587, 177 Ind. 267. 


88. In re.Wasserman’s Estate, 148 
P. 931, 170 Cal. 101; In re Estate of 
Chevallier, 113 P. 188, 159 Cal. 168; 
In re Little’s Estate, 189 P. 818, 46 
Cal.App. 776. 


[a] Not every degree of insanity 
will suffice to destroy testamentary 
capacity. In re Sexton’s Hstate, 251 
P. 778, 199 Cal. 759. 


[b] Person of pathologically un- 
sound mind may possess testamenta- 
ry capacity at any given time and 
lack it at all other times. Daly v. 
Hussey, 174 N.E. 916, 275 Mass. 28. 


89. In re Sexton’s Estate, 251 P. 
778, 199 Cal. 759; In re Shay’s Estate, 
237 FP. 1079, 196 Cal. 355; In re Rus- 
Sell’s Estate, 210 P. 249, 189 Cal. 759; 
In re Guilbert’s Estate, 188 P. 807, 46 
Cal.App. 55; In re Whitmarsh’s Es- 
tate, 234 N.Y.S. 505, 133 Misc. 858; 
In re Tymeson’s will, 187 N.Y.S. 330, 
114° Misc; 6432" ; 


[a] For example (1) the testator’s 
ability to perform in a satisfactory 
manner his usual toil presupposes 
that mental capacity exists, sufficient 
to make a valid will, although he suf- 
fers from progressive arteriosclero- 
sis. In re Tymeson’s Will, 187 N.Y.S. 
330, 114 Misc. 6438. (2) The fact that 
the testator is in such a mental con- 
dition that he needs medical atten- 
tion will not necessarily render his 
will invalid. In re Martin’s Will, 144 
N.Y.S. 174, 82 Misc. 574. 


[b] are) short of normal and 
healthy mind, free from any defec- 
tive codérdination arising from disease 
or decay, in a medical sense may con- 
stitute insanity or unsoundness of 
mind, but the law does not demand 
such perfection to give capacity to 
manage one’s affairs and make valid 
disposition of property. In re Guil- 
pees Estate, 188 P. 807, 46 Cal.App. 


[c] Insanity sufficient to invali- 
date will is more than a mere depar- 
ture from the normal manner of 
thinking, feeling, and acting. Hall v. 
Mercantile Trust Co., (Mo.) 59 S.W. 
(2d) 664. 


90. In re Greene’s Estate, 11 P. 
(2d) 947, 40 Ariz. 274; In re Smith’s 
Estate, 252 P. 325, 200 Cal..152; In re 
Sexton’s Estate, 251 P. 778, 199 Cal. 
759; In re Shay’s Estate, 237 P. 1079, 
196 Cal. 355; In re Perkins’ Estate, 
235 P. 45, 195 Cal. 699; In re Rus- 
sell’s Estate, 210 P. 249, 189 Cal. 759; 
In re Purcell’s Estate, 128 P. 932, 164 
Cal. 300; In re Chevallier’s Estate, 
113 P. 130, 159 Cal. 161; In re Sand- 
man’s Estate, 8 P.(2d) 499, 121 Cal. 
App. 9; In re McGuirk’s Estate, 195 
P. 279, 50 Cal.App. 352; In re Guil- 
bert’s Estate, 188 P. 807, 46 Cal.App. 
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there must be | tion.°+ 


: lusion.?® 
incompetent al- 


The test of ca- 


[a] _ Aside from dementia leaving 
no mental power to form any concep- 
tion of the relation of things, insan- 
ity which will avoid a will is delusion 
operating on the testamentary act. 
In re Collins’ Estate, 164 P. 1110, 174 
Cal. 663. 

{[b] Kinds of mental unsoundness. 
—The most common kind of mental 
unsoundness which affects testamen- 
tary capacity is weakness of the 
mind and will, which results from 
advancing age or physical infirmity, 
while the other kind of unsoundness 
is a spontaneous belief in that which 
is not supported by reason or evi- 
dence and exists only in the imagina- 
tion, as a product of mental disease. 
Bensberg v. Mire toi Da University, 
158 S.W. 330, 251 Mo. 641 

91. Reichenbach v. Ruddach: 187A. 
432, 127 Pa. 564. 


[a] Outward appearances to non- 
experts.—Mental unsoundness may 
exist, rendering a man incompetent 
to make a will, although to all out- 
ward appearances he seems to be 
sane to nonexperts with whom he 
comes in casual contact. Philpott v. 
Jones, 146 N.W. 859, 164 Iowa 730. 


92. Dowie v. Sutton, 81 N.E. 395, 
227 Ill. 183, 118 Am.S.R. 266; Ameri- 
can Bible Soc. v. Price, 5 N.E. 126, 115 
Tl. 62383. Cash wv. Dennis,. 139° N.W. 
920, 159 Iowa 18; Mileham vy. Mon- 
tagne, 125 N.W. 664, 148 Iowa 476. 


Ability to transact business as in- 
dicative of capacity generally see su- 
pra § 26. 

93. Huffaker v. Beers, 128 S.W. 
1040, 95 Ark. 158; Taylor v. McClin- 
tock, 112 S.W. 405, 87 Ark. 243. 


94. Succession of Mithoff, 122 So. 
886, 168 La. 624; Turner v. Rusk, 53 
Md. 65; Townshend v. Townshend, 7 
Gill (Md.) 10. 

Lucid intervals see infra § 31. 


Time at which capacity must exist 
see supra § 9. 

95. Dibble v. Currier, 83 S.E. 949, 
142 Ga. 855, Ann.Cas.1916C 1; Barr v. 
Sumner, 107 N.E. 675, 109 N.H. 193, 
183 Ind. 402; Friedersdorf v. Lacy, 
90 N.E. 766, 173 Ind. 429; Moore v. 
Caldwell, 27 Ohio Cir.Ct. 449. 


Insane delusion as evidence of tes- 
tamentary incapacity see infra §§ 56, 
57; 6%, 81. 

96. U.S.—Guiteau’s 
H6ds 


Ark.—Schweitzer v. Bean, 242 S.W. 
68, 154 Ark. 228. 


Cal.—In re Shay’s Estate, 237 P. 
1079, 196 Cal. 355; In re Russell’s 
Estate, 210 P. 249, 189 Cal. 759; In re 
Horton’s Hstate, 17 P.(2d) 184, 128 
Cal.App. 249; In re Sandman’s Es- 
tate, 8 P.(2d) 499, 121 Cal.App. 9; In 
re Sieavels Estate, 279 P. 846, 100 Cal. 
App. 255. 

Conn.—Kimberly’s Appeal, 36 A. 
847, 68 Conn. 428, 57 Am.S.R. 101, 37 
L.R.A. 261 and note, 


Case; 10 #. 


[§ 30] b. Insane Delusions. 
prive the testator of capacity, must be an insane de- 
An insane delusion such as will affect tes- 
tamentary capacity is an idea or belief which has 
no basis in fact or reason and to which the testa- 
tor adheres against reason and evidence,®® or, in 
other words, it may be stated to be a belief in a state 
of facts that does not exist and which no rational 
person would believe to exist.°? 
belief or an erroneous or unjust conclusion is not 
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of the execution thereof notwithstanding complete 
dementia of the testator before and after execu- 


A delusion, to de- 


A mere mistaken 


Ga.—Stephens v. Bonner, 162 S.E. 
383, 174 Ga. 128. 

Ill.—Farmer v. Davis, 124 N.E. 640, 
289 Ill. 392; Snell v. Weldon, 90 N.E. 
1061, 243 Ill. 496; Orchardson v. Co- 
field, 49 N.E. 197, 171 Ill. 14, 63 Am. 
S.Rs- 247,54 0 RvA 9256. 


Ind.—Friedersdorf v. Lacy, 90 N.E. 
ns io Ind. 429; Rush vy. Megee, 36 
nd. 69. 


Iowa.—Firestine v. Atkinson, 
N.W. 293, 206 Iowa 151. 


Kan.—Medill v. eee ec P. 962, 
61 Kan. 15, 78 Am.S.R. 30 


Me.—Robinson vy. jeu 
369, 16 Am.R. 478. 


Mich.—In re Barlum’s Estate, 215 
N.W. 299, 240 Mich. 393. 


see Maine v. Cottrell, 41 Miss. 


Mo.—Hall v. Mercantile Trust Co., 
59 S.W.(2d) 664; Clingenpeel v. Citi- 
zens’ Trust Co. of Boonville, Mo., 240 
S.W. 177 [quot Cyc]; Buford v. Gru- 
ber, 122 S.W. 717, 223 Mo. 231; Be- 
noist v. Murrin, 58 Mo. 307. 


N.J.—In re McDowell’s Estate, 1438 
A. 325, 108 N.J.Eq. 346 [aff 140 A. 281 
(aff 137 A.* 823, 5 N.J.Misce. 605)]; 
Davenport v. Davenport, 5S SAL Oo bs 67 
N.J.Eq. 320; Smith v. Smith, 25. A. 
11, 48 N.J.Eq. 566; Middleditch v. 
Williams, 17 A. 826, 45 N.J.Eq. 726, 4 
BRAY 738. 

N.Y.—In re White’s Will, 
935, 121 N.Y. 406; Matter of Tracy’s 
Will, 46 Hun 675, LONE YS Cire 
Stanton v. Wetherwax, 16 Barb. 259; 
Matter of Keeler’s Will, 12 N.Y.St. 
148 [rev 3 N.Y.S. 629, 51 Hun 636]; 
Merrill v. Rolston, 5 Redf.Surr. 220; 
aes of Shaw’s Will, 2 Redf. Surr, 


Or.—Potter vy. Jones, 25 P. 769, 20 
Or. 239,912) aRsAa a 6R. 


Pa.—In re Bennett’s Estate, 51 A. 
336, 201 Pa. 485; In re Hemingway’s 
Estate, 45 A. 726, 195 Pa. 291, 78 Am. 
S.R. S15: Rogers’ Hstate, 2 Pa.Co. 
545, 19 Wkly.N.Cas. 383. 


Tex.—Prather v. McClelland, 13 S. 
W. 548, 76 Tex. 574; Vance v. Upson, 
1 S.W. 179, 66 Tex. 476. 


Utah.—In re Hansen’s Will, 177 P. 
982, 52 Utah 554. 


Eng.—Waring v. Waring, 6 Moore 
P.C. 341, 13 Reprint 715. 


[a] Thus statements of deceased 
that certain persons had assaulted 
and mistreated him did not tend to 
show hallucinations and unsoundness 
of mind, unless assault or mistreat- 
ment did not in fact occur and tes- 
tator spontaneously believed these 
things to be true in the face of the 
facts to the contrary and in, the face 
of reason. Robbins v. Fugit, 126 N.E. 
321, 189 Ind. 165. 

Peculiar beliefs 20% insane delu- 
sions see infra § 35 


97. Ala.—Batson v. Batson, 117 So. 
10, 217 Ala. 450. 
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an insane delusion if there is some foundation in fact ] testator may rest,®8 even though the basis may be 


or some basis on which the mental 


Del.—Rodney v. Burton, 86 A. 826, 
ote Del: LiL. 


Ill—Louby v. Key, 101 N.E. 946, 
258 Ill. 558. 

Ky.—Burris v. Burris, 276 S.W. 
820, 210 Ky. 731. 


Pa.—In re Herr’s Estate, 96 A. 
464, 251 Pa. 223; In re Alexander’s 
Hstate, 91 A. 1042, 246 Pa. 58, Ann. 
Cas.1916C 33; Bennett’s HEst., 10 Pa. 
Dist. 145. 


Tex.—Rodgers vy. Fleming, 295 S.W. 
326 [rev on other grounds (Commn. 
App.) 3 S.W.(2d) 77];—Lanham_ Vv. 
Lanham, 146 S.W. 635, 62 Tex.Civ. 
App. 431 [conforming to answers to 
certified questions 145 S.W. 336, 105 
Tex. 91]. 


[a] Other definitions.—(1) “If a 
person, against all evidence and prob- 
ability, persistently believes wholly 
imaginary facts and conducts him- 
self, however logically, on the as- 
sumption of their existence, he is, so 
far as they are concerned, under an 
insane delusion.” In re _ Riordan’s 
Estate, 109 P. 629, 13 Cal.App. 313. 
(2) “An insane delusion exists when 
a person conceives the existence of 
something fanciful and extravagant, 
something having no foundation in 
reason or fact, and is dominated and 
controlled by such imagination, and 
therefore acts aS he would not other- 
wise have acted.” Riddle v. Gibson, 
29 App.D.C. 237. (8) Insane delusion 
such as will deprive a person of tes- 
tamentary capacity is the delusion 
which exists when a person conceives 
something extravagant to exist which 
has no existence whatever and is in- 
capable of being permanently reason- 
ed out of that conception. Dibble v. 
Currier, 83 S.E. 949, 142 Ga. 855, Ann. 
Cas.1916C 1. (4) A delusion render- 
ing one incapable of making a will 
is a belief in things in which no ra- 
tional person would believe or some- 
thing impossible in the nature of 
things, or impossible under circum- 
stances surrounding the individual, 
and which refuses to yield to either 
evidence or _ reason. Carnahan v. 
Hamilton, 107 N.E. 210, 265 Ill. 508, 
Ann.Cas.1916C 21. (5) “Such an aber- 
ration as indicates an unsound or de- 
ranged condition of the mental facul- 
ties as distinguished from a mere be- 
lief in the existence or non-existence 
of certain supposed facts or phenom- 
ena based upon some sort of evi- 
dence.” Owen v. Crumbaugh, 81 N.E. 
1044, 228 Ill. 380, 401, 119 Am.S.R. 
442,10 Ann.Cas. 606. (6) “A belief in 
something impossible in the nature of 
things or impossible under the cir- 
cumstances surrounding the afflicted 
individual, and which refuses to yield 
either to evidence or reason.” Bauch- 
ens v. Davis, 82 N.H. 365, 229 Ill. 557, 
561. (7) “Insane delusion” is an idea 
or belief which springs spontaneous- 
ly from a diseased or perverted mind 
without reason or foundation in fact, 
Moates v. Rone, 46 S.W.(2d) 100, 242 
Ky. 287; Coffey v. Miller, 169 S.W. 
852, 160 Ky. 415, Ann.Cas.1916C 30. 
(8) That a delusion may be regarded 
as an “insane delusion” affecting tes- 
tamentary capacity, it must be the 
spontaneous production of a diseased 
mind, based on no evidence whatever, 
leading to a false belief in the exist- 
ence of something. Wigginton’s 
Ex’r v. Wigginton, 239 S.W. 455, 194 
Ky. 385. (9) An ‘insane delusion” 
invalidating a will is a wholly irra- 
tional state of mind on a particular 
subject, such a mental state as is 
supported by no evidence whatever, 
but is purely a product of the imag- 


operation of the 


ination. Trustees of Epworth Memo- 
rial Methodist Church v. Overman, 
215 S. Wi. 942) 185 Ky. 773. (10) A “de- 
lusion”’ is a fixed belief in a proposi- 
tion which has no foundation in evi- 
dence and which is so extravagant 
that a reasonable man would not ad- 
here to it. In re Sturtevant’s Estate, 
180 P. 595, 92 Or. 269. (11) “A con- 
ception that originated spontaneously 
in the mind without evidence of any 
kind to support it, which can be ac- 
counted for on no reasonable hypothe- 
sis, having no foundation in reality 
and springing from a diseased or 
morbid condition of the mind.’’ Pot- 
ter v. Jones, 25 P. 769, 20 Or. 239, 12 
L.R.A. 161. (12) A “delusion” is a 
belief in the existence of something 
that does not exist, and is a positive 
or affirmative mental act, not a mere 
negation or denial. In re Doster’s 
Estate, 113 A. 831; 271 Pa. 68. 


98. Ark.—Schweitzer v. Bean, 242 
S.W. 68, 154 Ark. 228. 

Cal.—In re Gunther’s Estate, 248 
PY 514, 199 2Cal1193 Incre Perkins’? 
Hstate, 235 P. 45, 195 Cal. 699; In re 
Kendrick’s Estate, 62 P. 605, 130 Cal. 


360; In re Ruffino’s Estate, 48 P. 127, 
116 Cal. 304; Carpenter v. Bailey, 29 
PLO 94 Cals 406 sia re wr ithels 


Estate, Myr.Prob. 12; In re Struve’s 
Estate, 279 P. 846, 100 Cal.App. 255. 


Conn.—Kimberly’s Appeal, 36 A. 
847, 68 Conn. 428, 57 Am.S.R. 101, 37 
G.R.A. 261. 


D.C.—Riddle v. Gibson, 29 App.D. 
On A 


Fla.—Hooper vy. Stokes, 145 So. 855 
[motion den 146 So. 668]. 


Ga.—Dibble v. Currier, 83 S.E. 949, 
142 Ga. 855, Ann.Cas.1916C 1; Bohler 
v. Hicks, 48 S.B. 306, 120 Ga. 800, 9 
Prob.Rep.Ann. 601. 


Ill.—Hutchinson vy. Hutchinson, 95 
N.E. 143, 250 111. 170; Snell v. Weldon, 
90 N.E. 1061, 243 Ill. 496. See Smith 
v. Smith, 205 Ill.App. 116. 


Ind.—Barr v. Sumner, 107 N.E. 675, 
109 N.E. 1938, 183 Ind. 402; Wait v. 
Westfall, 68 N.E. 271, 161 Ind. 648. 


Kan.—Akins y. Akins, 199 P. 922, 
109 Kan. 453 [quot Cyc]. 


Ky.—Moates v. Rone, 46 S.W.(2d) 
100, 242 Ky. 287; Coffey v. Miller, 
169 S.W. 852, 160 Ky. 415, Ann.Cas. 
1916C 30; Purdy’s Adm’r v. Evans, 
L6On SW LOL 156 Ky. 9342; 


Mich.—In re Barlum’s Estate, 215 
N.W. 299, 240 Mich. 393;.In re Doty’s 
Estate, 180 N.W. 608, 212 Mich. 346; 
Be v. Bean, 108 N.W. 369, 144 Mich. 


Mo.—Zorn v. Zorn, 64 S.W.(2d) 626; 


Fulton v. Freeland, 118 S.W. 12, 219 
Mo, 494, 131 Am.S.R. 576; Sayre v. 
Princeton University, 90 S.W. 787, 


192 Mo. 95. 


Neb.—In re Clapham’s Estate, 103 
N.W. 61, 73 Neb. 492; Stull v. Stull, 
96 N.W. 196, 1 Neb. (Unoff.) 380, 389. 


N.J.—Davenport v. Davenport, 58 
A. 535, 67 N.J.Eq. 320; Middleditch 
v. Williams, 17 A. 826, 45 N.J.Eq. 726, 
4 L.R.A. 7388. 


N.Y.—Coit v. Patchen, 77 N.Y. 538; 
Clapp v. Fullerton, 34 N.Y. 190, 90 
Am.D. 681; In re Nicholas’ Will, 215 
N.Y.S. 292, 216 Anp.Div. 399 [aff 155 
N.E. 885, 244 N.Y. 5381]; In re Fricke’s 
Will, 19 N.Y.S. 315, 64 Hun 639 [aff 
32 N.E. 648, 135 N.Y. 659]; Matter of 
White, 5 N.Y.S. 295, 52 Hun 613, 1 
Silv.Sup. 191 [aff 24 N.E. 935, 121 N. 
Y. 406]; Matter of Tracy’s Will, 46 
Hun 675; 11 N.Y:St. 1035 Mattervof 
Brush, 72) Noy.S) 421,35) Mise 689) 


regarded by others as wholly insufficient.°? 


Similar- 


Matter of Lang’s Will, 30 N.Y.S. 388, 9 
Misc. 521; In re King’s Will, 172 N. 
Y.S. 869; In re Smith’s Will, 24 N. 
Y.S. 928, Pow.Surr. 146. 


Or.—In re Stephenson’s Hstate, 285 
P, 224, 132 Or. 234; In re Sturtevant’s 
Histate;, 180) Pi 595; 92 iOr. 2693) Invre 
Diggins’ Estate, 149 P. 73, 76 Or. 341; 
Stevens v. Myers, 121 P. 434, 126 P. 
29, 62 Or. 372; Skinner v. Lewis, 62 P. 
52356 ue OO £0L@ aD. dalle 

Pa.—In re Doster’s Hstate, 113 A. 
831, 271 Pa. 68; In re Hemingway’s 
Estate, 45 A. 726, 195 Pa. 291, 78 Am. 
S.R. 815; In re McGovern’s Estate, 
39 A. 816, 185 Pa. 203; In re Bennett, 
10 Pa.Dist. 145; In re Oberdorf’s Es- 
tate, 2 Lack.Leg.N. 43. 


Tenn.—Nimmerfall v. Link, 7 Tenn. 
CivEAA62i) i 

Tex.—Rodgers v. Fleming, (Civ. 
App.) 295 S.W. 326 [rev on other 
grounds (Commn.App.) 3 S.W.(2d) 77, 
and cit Cyc]; Kell v. Ross, 175 S.W. 
752 [quot Cyc]. 


N.B.—Re Watts, (N.B.) [1933] 2 


Doma 800; Kidney’s Will, 33 N. 
[a] There is no’ such thing as an 


insane delusion founded on facts; if 
the idea entertained has for a basis 
anything substantial, it is not a delu- 
sion. Fulton v. Freeland, 118 S.W. 
12, 219 Mo. 494, 131 Am.S.R. 576. 


[b] Error in judgment is not a de- 
lusion. Phillips v. Flagler, 143 N.Y. 
Sigs). 82. Misc. 500M Parl 25a NEES. 
1140, 166 App.Div. 964]; Stevens v. 
eS 121° P. -434, 126) Po 29, 62, Or: 

(a. 


[ec] Meaning of evidence in this 
sense.—In the rule that no belief that 
has any evidence for its basis is in 
law an insane delusion, evidence 
means that which the testator has be- 
fore him when he forms the belief, 
and is not the evidence of that evi- 
dence offered at the trial on an issue 
as to testamentary incapacity; if it 
meant the latter, the mere presence 
on the trial of any testimony that tes- 
tator had some evidence of such a be- 
lief would ipso facto and as a matter 
of law determine that there was no 
insane delusion. Wigginton v. Rule, 
205 S.W. 168, 275 Mo. 412. 


[d] Rule applied.—(1) The testa- 
tor’s mistaken belief that a disin- 
herited sister needed no financial help 
was not an insane delusion sufficient 
to overcome the presumption of 
soundness of mind to execute a will, 
where there was some basis for the 
belief. In re Clark’s Estate, 280 P. 
204, 100 Cal.App. 357. (2) The testa- 
tor’s belief that his illegitimate 
daughter, cut off by his will, was im- 
moral, was not an insane delusion 
where he may have had some basis for 
the belief although he did not dis- 
close it. Firestine v. Atkinson, 218 
N.W. 2938, 206 Iowa 151. (3) An al- 
leged delusion that an excluded son 
had buried a large sum of money 
which he had embezzled from the tes- 
tator was not shown where there was 
some evidence to support the testa- 
tor’s belief. In re, Sturtevant’s Es- 
sate, WS RS 19.25) 130) Poon O2ee Ors 


99. Snell v. Weldon, 90 N.E. 1061, 
243 Ill. 496; Moates v. Rone, 46 S.W. 
(2d) 100, 242 Ky. 287. 


[a] Thus (1) the fact that the 
testator believed as a fact that his 
wife was crazy and a murderer did 
not show that he was suffering from 
an insane delusion, where his belief 
was founded on what appealed to his 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ly, even though the testator may be in error in his 
reasoning, undue or unnatural prejudice or aversion, 
if based on any kind of reasoning, is not an insane 
delusion ;! to prove it such it must appear that there 
was no basis for it and that attempts were made 
by reasoning to dispel it;? if there is no basis for 
One may have a delu- 


it, it is an insane delusion.® 


reasoning powers as sufficient evi- 
dence, it being immaterial that he 
may have shown want of discernment, 
or that he lacked power to weigh evi- 
dence, or to discriminate between 
what was true and what was false. 
In re Haness’ Estate, 130 A. 655, 98 
N.J.Eq. 645. (2) The fact that the 
testator expressed a belief that one 
of his daughters was addicted to the 
use of liquor and drugs and stated in 
effect that a trust provision for her 
benefit was because of his fear that 
she would squander the money, when 
in fact this daughter was neither a 
drunkard, a drug addict, nor a spend- 
thrift, does not make the will the 
product of a delusion which affects 
the testamentary purpose of the tes- 
tator, where this belief, mistaken al- 
though it may have been, is not shown 
to be without reason or evidence or 
that it was adhered to against reason 
or against evidence. In re Shay’s Es- 
tatem 237. Ps 1079, 196, .Cal. 6355.) (3). 
The mere fact that the testator be- 
lieved the contestant was not his son 
is not sufficient to justify a conclusion 
of mental incompetency, even though 
for years he treated and recognized 
him as his son. Miller v. Weston, 189 
P. 610, 67 Colo. 534 [aff 138 P. 424, 25 
Colo. 231, and withdrawing former 
op 157 P./1161, 61, Colo. 588]. 

1. Ala.—Hall’s Heirs vv. Hall’s 
Ex’rs, 38 Ala. 131; Mosser v. Mosser’s 
Ex’r, 32 Ala. 551. 

Cal.—In re Calef, 73 P. 539, 139-Cal. 
673; Carpenter v. Bailey, 29 P. 1101, 
94 Cal. 406. 


Conn.—Dunham’s Appeal, 27 Conn. 
192. 

Fla.—Hooper v. Stokes, 145 So. 855 
[motion den 146 So. 668]. 


Ga.——Carter v. Dixon, 69 Ga. 82. 


Ill.—Noone v. Olehy, 130 N.B. 476, 
297 Ill. 160; Drum v. Capps, 88 N.E. 
1020, 240 Ill. 524; Schmidt v. Schmidt, 
66ND ol) 200 Tl, 191° Mugeins v. 
Drury, 61 N.E. 652, 192 Ill. 528; Nice- 
wander v.. Nicewander, 37 N.E. 698, 
151 Ill. 156; Schneider vy. Manning, 
12 N.B. 267, 121 Ill. 376. 

Ind.—Hite v. Sims, 94 Ind. 
Shorb v. Brubaker, 94 Ind. 165. 

Ky.—Moates v. Rone, 46 S.W.(2d) 
100) 242 Ky. 287; \Trustees of Hp- 
worth Memorial Methodist Church v. 
Overman, 215 S.W. 942, 185 Ky. 773; 
Coffey v. Miller, 169 S.W. 852, 160 Ky. 
415, Ann.Cas.1916C 30; Purdy’s 
Adm’r v. Evans, 160 S.W. 1071, 156 
Ky. 342; Sherley v. Sherley’s Ex’r, 81 
Ky. 240, 5 Ky.L. 26. 

Me.—Barnes v. Barnes, 66 Me. 286. 


Mo.—Sayre v. Princeton University, 
90 S.W. 787, 192 Mo. 95. 


N.J.—Den ex dem. Trumbull v. Gib- 
bons, 22 N.J.Law 117, 51 Am.D. 253. 


N.Y.—Matter of White, 24 N.E. 935, 
121 N.Y. 406; In re Townsend’s Es- 
tate, 133 N.Y.S. 492, 73 Misc. 481. 

Tenn.—Chaney v. Bryan, 16 Lea 63. 

Tex.—Rodgers v. Fleming, (Civ. 
App.) 295 S.W. 326 [rev on other 
grounds (Commn.App.) 3 S.W.(2d) 
itll 

W.Va.—Martin v. 
489, 37 W.Va. 38. 

{al Aversion of parents to chil- 
drenu.—‘“It is unfortunately not a 
thing unknown that parents .. . 


333; 


Thayer, 16 S.E. 
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take unduly harsh views of the char- 
acters of their children, sons espe- 
cially. That is not unknown. But 
there is a limit beyond which one 
feels that it ceases to be a question 
of harsh unreasonable judgment of 
character, and that the repulsion 
which a parent exhibits toward one 
or more of his children must proceed 
from some mental defect in himself.” 
Hannon, J., in Boughton v. Knight, L. 
R.=3 P:&D; 64, 69: 


[b] Testator has basis for preju- 
dice (1) against those who have sided 
against him in his quarrels (Dobie v. 
Armstrong, 55 N.E. 302, 160 N.Y. 584, 
5 Prob.Rep.Ann. 170 [aff 50 N.Y.S. 801, 
27 App.Div. 520, rearg mod 57 N.E. 
1108, 161 N.Y. 641]; In re White’s 
Will, 24 N.E. 935, 121 N.Y. 406; Coit 
Vv. Patchen, 77 Noy. 5335) bain Vv. Cline, 
Sob b42. 24 Or Ad, 41 cAm snk. Sol: 
Potter v. Jones, 25 P. 769, 20 Or. 239, 
12 L.R.A. 161), (2) or who have been 
lacking in interest and sympathy to- 
ward him when in trouble (Riddle v. 
Gibson, 29 App.D.C. 237; Nimmerfall 
v. Link, 7 Tenn.Civ.A. 621). 


Prejudice as affecting testamentary 


capacity generally see infra § 35. 
2. In re Kendrick’s Estate, 62 P. 
605, 130 Cal. 360. 


3. McLendon v. 
647, 218 Ala. 445. 

4 Maynard v. Tyler, 46 N.E. 413, 
168 Mass. 107, 2 Prob.Rep.Ann. 565; 
Rodgers v. Fleming, (Tex.Civ.App.) 
295 S.W. 326 [rev on other grounds 
(Commn.App.) 3 S.W.(2d) 77]. 

Ae O’Neil v. Evans, 1 Am.L.J. (Pa.) 


Stough, 118 So. 


6. Ala.—Watkins v. Yeatman, 66 
So. 707, 189 Ala. 370; Cotton v. Ulmer, 
45 Ala. 378, 6 Am.R. 703. 


Cal.—In re McDonough’s Estate, 
251 P. 916, 200 Cal. 57; In re Cheval- 
lier’s Estate, 113 P. 130, 159 Cal. 161; 
In re Kendrick’s Estate, 62 P. 605, 
130 Cal. 360; In, re Redfield’s HEs- 
tate, «438. Reto see GitealnOs tcl ore 
Horton’s Estate, 17 P.(2d) 184, 128 
Cal.App. 249; In re Guilbert’s Estate, 
188 P. 807, 46 Cal.App. 55. 


Pl ataar saan a Appeal, 27 Conn. 


Del.—Rodney v. Burton, 86 A. 826, 
27 Del. 171; In re Miller’s Will, 85 A. 
8038, 26 Del. 477. 


Ill.—Bailey v. Oberlander, 161 N.E. 
65, 329 Ill. 568; Pendarvis v. Gibb, 
159 NLD eos 82s) slllen 282— Snell ive 
Weldon, 90 N.E. 1061, 243 Ill. 496; 
Owen v. Crumbaugh, 81 N.E. 1044, 
228 Ill. 380, 119 Am.S.R. 442, 10 Ann. 
Cas. 606; Heseman vy. Vogt, 55 N.E. 
151, 181 Ill. 400; Nicewander v. Nice- 
wander, 37 N.E. 698, 151 Ill. 156; Roe 
v. Taylor, 45 Ill. 485. 


Ind.—Ramseyer v. Dennis, 116 N.E. 
417, 119 N.B. 716, 187 Ind. 420; Wait 
v. Westfall, 68 N.E. 271, 161 Ind. 648; 
Gallmeier v. Kaiser, 163 N.E. 533, 88 
Ind.App. 161. 

Iowa.—Kerkhoff v. Monkemeier, 175 
N.W. 762, 188 Iowa 103; Zinkula v. 
Zinkula, 154 N.W. 158, 171 Iowa 287. 

Kan.—Holmes v. Campbell College, 
125 PB. 25, 87 Kan..597, 41°. R. ANS: 
1126, Ann.Cas.1914A 475. 

Ky.—James v. Langdon, 7 B.Mon. 
193. 

La.—Chandler v. Barrett, 21 La. 
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sion which does not imply or show unsoundness of 
mind,‘ being merely evidence of insanity.° 


Affecting testamentary disposition. 
delusion will not render the testator incompetent if 
it does not affect his testamentary disposition of his 
property,® as where the delusion, although relating 
to an heir or next of kin, is not shown to affeet the 


An 


insane 


Ann. 58, 99 Am.D. 701. 


Md.—Brown v. Fidelity Trust Co., 
94 A. 528,126 Md. 175; Harris v. Hips- 
ley, 89 A. 852, 122 Md. 418. 


Mass.—Whitney v. Twombley, 136 
Mass. 145. 


Mich.—Peninsular Trust Co. v. 
Barker, 74 N.W. 508, 116 Mich. 333. 


Minn.—In re Olson’s Estate, 180 N. 
W. 1009, 181 N.W. 569, 148 Minn. 122. 


Mo.—Hall v. Mercantile Trust Co., 
59 S.W.(2d) 664; Erickson v. Lund- 
gren, 37 S.W.(2d) 629; Benoist v. 
Murrin, 58 Mo. 307. 


Neb.—In re Ayer’s Estate, 211 N. 
W. 205, 114 Neb. 849; McClary v. 
Stull, 62 N.W. 501, 44 Neb. 175. ~ 


N.H.—Boardman v. Woodman, 47 
INGE. 208 : 


N.J.—In re Baker’s Will, 90 A. 1009; 
Middleditch v. Williams, 17 A. 826, 
45° NA. 726, 4: Rian 738. 


N.Y.—In re Heaton’s Will, 120 N.E. 
83, 224 N.Y. 22; Dobie v. Armstrong, 
55 N.E. 302, 160 N.Y. 584; Van Guys- 
ling v. Van Kuren, 35 N.Y. 70; In re 
Nicholas’. Will, 215 N.Y.S. 292, 216 
App.Div. 399 [aff 155 N.E. 885, 244 N. 
Y. 531]; Burke v. Burke, 184 N.Y.S. 
673, 193 App.Div. 801; Thompson v. 
Thompson, 21 Barb. 107; In re Tyme- 
son’s Will, 187 N.Y.S. 330, 114 Misc. 
643; In re Hock’s Will, 129 N.Y.S. 
196, 74 Misc. 15; In re King’s Will, 
172 N.Y.S. 869; In re Carpenter’s Will, 
145 N.Y.S. 365; In re Campbell’s Will, 
136 N.Y.S. 1086; Matter of Vedder, 14 
N.Y.St. 470, 6 Dem.Surr. 


Ohio.—Church v. Vevan, 2 Ohio 
App. 182,-17 Ohio Cir.Ct.N.S. 275, 34 
Ohio Cir.Ct. 318; New Jerusalem 
Church Gen. Conventidon v. Crocker, 7 
Ohio Cir.Ct. 327, 4 Ohio Cir.Dec. 619; 
Edwards v. Davis, 11 Ohio Dec. (Re- 
print) 876, 30 Cine.L.Bul. 283. 


Or.—In re Morley’s Estate, 5 P.(2d) 
92, 138 Or. 75; In re Sturtevant’s Hs- 
tate, 180 P. 595, 92 Or. 269; Potter v. 
a emeet 25).P:, 769,020 Or, 239 ed 2A 


Pa.—Guarantee Trust & Safe De- 
posit Co. of Shamokin v. Heidenreich, 
138 A. 764, 290 Pa. 249; In re Hart’s 
Estate, 89 A. 816, 243 Pa. 119; In re 
Masseth’s Estate, 62 A. 640, 213 Pa. 
136; Taylor v. Trich, 30 A. 10538, 165 
Pa. 586, 44 Am.S.R. 679; Brannon’s 
Est., 18 Pa.Dist. 338; Helferty’s Est., 
ie a Dist 324; Rogers’ Est., 2 Pa. 

oO. ; 


S.D.—Irwin v. Lattin, 135 N.W. 759, 
29 S.D. 1, Ann.Cas.1914C 1044. 


Tex.—Prather v. McClelland, 13 S. 
W. 543, 76 Tex. 574; Rodgers v. Flem- 
ing, (Commn.App.) 3 S.W.(2d) 77 [rev 
one te grounds (Civ.App.) 295 S.W. 

Wis.—In re Shanks’ Will, 179 N.W. 
747, 172 Wis. 621; Cole’s Will, 5 N.W. 
346, 49 Wis. 179. 


Eng.—Banks v. Goodfellow, L.R. 
5 Q.B. 549 [foll Murfett v. Smith, 
L27eP DAG Point Jeans 74 Go mxcewee 
Smee, 5 P.D. 84, 44 J.P. 220, 49 LJ. 
P.D.&Adm. 8. Contra Waring v. War- 
ing, 6 Moore P.C. 341, 13 Reprint 715. 

Man.—Pare v. Cusson, 31 Man. 197. 

Ont.—Beament v. Foster, 35 Ont.L. 
365, 9 Ont.W.N. 413; McIntee v. Mc- 
Intee, 22° Ont.L. 241, 17 Ontw:rR. 
302, 2 Ont.W.N. 202; Ingoldsby v. 
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share given to such person,’ as where decent pro- 
vision is made for him by will;* or where the delu- 
sion relates to the testator’s physical condition,® or 
as to his own power or importance.?°® 
which merely moves the testator to make a will, but 
does not influence or control him in disposing of his 
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pacity. 


A delusion 


property, does not destroy his testamentary ca- 


Ingoldsby, 20 Grant Ch. 181. 

[a] Question is whether the delu- 
Sion controlled the testator’s actions. 
In re Kerr’s Estate, 222 N.W. 63, 117 
Neb. 630; In re Ayer’s Estate, 211 N. 
W. 205, 114 Neb. 849. 

[b] Control by spirits.—That one 
at the time of making a will was the 
victim of a delusion that she was in 
communication with, and was guided 
and controlled by, spirits will not 
affect the validity of the will, unless 
the delusion influenced her to make 
a disposition of her property different 
from what she would otherwise have 
done. Bagwell v. Shanks, (Tex.Civ. 
App.) 260 S.W. 222. 

{c] Foreign missions.—Lack of 
testamentary capacity is not shown 
by evidence of a religious conviction 
on the part of the testator on the sub- 
ject of foreign missions, where his 
delusion with reference thereto, if any 
existed, did not control the making of 
his will, but, on the contrary, he dis- 
posed of his property without refer- 
ence to foreign missions, except and in 
the event of his son and only heir 
dying’ without issue. Board of For- 
eign Missions of Presbyterian Church 
v. Bevan, 2 Ohio App. 182, 34 Ohio 
Cir.Ct. 318. 

7. %In re Eveleth’s Will, 157 N.W. 
257, 177 Iowa 716; Buchanan v. Bel- 
sey, 72 N.Y.S. 601, 65 App.Div. 58; 
Matter of Iredale’s Will, 65 N.Y.S. 533, 
53 App.Div. 45; In re Hemingway’s 
Estate, 45 A. 726, 195 Pa. 291, 78 Am. 
S.R. 815. 

8. Skinner v. Farquharson, 32 Can. 
S.C. 58; Beament v. Foster, 35 Ont. 
L. 365, 9 Ont.W.N. 41 

9. Cal.—In re Redfield’ s Estate, 48 
P. 794, 116 Cal. 637; Field v. Shorb, 
34 P. 504, 99 Cal. 661; In re Spencer’s 
Estate, 31 P. 453, 96 Cal. 448. 

Mich.—Rice v. Rice, 19 N.W. 132, 
53 Mich. 4382. 

N.J.—Hollinger v. Se aD 37 N.J.Eq. 
221 [aff 37 N.J.Eq. 628]. 


N.Y.—American Seamen’s Friend 
Soc. v. Hopper, 33 N.Y. 619; Matter 
of Vedder, 14 N.Y.St. 470, 6 Dem. 


Surr. 92; 

507. 
Pa.—Thompson y. Kyner, 65 Pa. 

868; Jacob’s Est., 17 Pa.Dist. 369. 

ha yada v. Goodfellow, L.R. 5 
Or: 

10. ae v. Rice, 15 N.W. 545, 50 
Mich. 448; Fraser v. Jennison, 3 N.W. 
882, 42 Mich. 206; Smee y. Smee, 
Dees D844) 44) JP. 220) 49° IJ, PDi& 
Adm. 8; Smith v. Tebbitt, L.R. 1 P.& 
D. 354; Young v. Young, 10 Grant Ch. 
(Ont.) 365. 

11. Spry v. Logansport Loan & 
Trust Co., 133 N.E. 827, 191 Ind. 522. 

12. Ala.—McLendon v. Stough, 118 
So. 647, 218 Ala. 445. 

Ind.—McReynolds v. Smith, 86 N.E. 
1009, 172 Ind. 336. 

Kan.—Harbison v. Beets, 113 P. 423, 
84 Kan. 11. 

Mich.—Thayer v. Thayer, 154 N.w. 
32, 188 Mich. 261. 


Mo.—Hall v. Mercantile Trust Co., 
59 S.W.(2d) 664. 


N.Y.—Shaw’s 


Morse v. Scott, 4 Dem.Surr. 


Will, 2 Redf.Surr. 


107. 
N.C.—In re Thorp’s Will, 
379, 150 N.C. 487. 


Pa.—lIlroy’s Est., 10 Pa.Dist. 78. 


Tex.—Rodgers v. Fleming, (Civ. 
App.) 295 S.W. 326 [rev on other 
grounds (Commn.App.) 3 S.W.(2d) 
771; Campbell v. Campbell, (Civ. App.) 
215 S.W. 134. 

Wis.—In re Lundquist’s Will, 238 N. 
W. 861, 205 Wis. 667; In re Behm’s 
Will, 203 N.W. 718, 187 Wis. 10. 


Eng.—Dew v. Clark, 3 Add.Eccl. 79, 
162 Reprint 410, 5 Russ. 163, 5 Eng.Ch. 
163, 38 Reprint 988; Polson v. Par- 
rott, 73 Sol.J. 628. 

[a Thus a statement by the tes- 
tator that his deceased wife appeared 
and told him to leave property to his 
brother showed an insane delusion 
invalidating a will leaving property 
chiefly to a brother and not to an only 
daughter. In re Sandman’s Estate, 8 
P.(2d) 499, 121 Cal.App. 9. 

[b] Free agency.—lIf the testator, 
at the time of the execution of a 
will, is laboring under some insane 
delusion with reference to a matter 
relevant to his free agency to act in 
disposing of property by will, his tes- 
tamentary disposition will be set 
aside as not having been his free and 
untrammeled act. Burris v. Burris, 
276 S.W. 820, 210 Ky. 731. 


[ec] Accord with previous inten- 
tion.— The fact that the will accords 
with testator’s previously expressed 
intentions is immaterial, if founded 
on a delusion. Ballantine v. Proud- 
foot, 22 N.W. 392, 62 Wis. 216. 


13. Ga.—Potts v. House, 6 Ga. 324, 
50 Am.D. 329. 


Ind.—McReynolds v. Smith, 86 N.E. 
1009, 172 Ind. 336. 


Mo.—Benoist v. Murrin, 58 Mo. 307. 


N.Y.—Stanton v. Wetherwax, 16 
Barb. 259; Matter of Jones’ Will, 25 
N.Y.S. 109, 5 Misc. 199. 


Pa.—Brinton’s Estate, 13 Phila. 234. 


14. Ala.—Batson v. Batson, 117 So. 
10, 217 Ala. 450; Florey’s Ex’rs v. 
Florey, 24 Ala. 241. 


Cal.—In re Redfield’s Estate, 48 P. 
794, 116 Cal. 687; Carpenter v. Bailey, 
29 P. 1101, 94 Cal. 406; In re Riordan’s 
Estate, 109 P. 629, 13 Cal.App. 313. 


Conn.—Kimberly’s Appeal, 36 A. 
847, 68 Conn. 428, 57 Am.S.R. 101, 37 
L.R.A. 261, 275 note; Mill’s Appeal, 
44 Conn. 484. 

Fla.—Newman v. Smith, 82 So. 236, 
77 Fla. 633, 667, 688. 

Ga.—Stephens v. Bonner, 162 S.E. 
383, 174 Ga. 128; Wetter v. Haber- 
sham, 60 Ga. 193; Lucas v. Parsons, 
24 Ga. 640, 71 Am.D. 147) sPottsav. 
House, 6 Ga. 324, 50 Am.D. 329. 

Ill— Owen v. Crumbaugh, 81 N.E. 
1044, 228 Ill. 380, 119 Am.S.R. 442, 10 


64 S.E. 


Ann.Cas. 606; American Bible Soe. 
vy. Price, 5 N.E. 126 dao Dleo2is* 
Roe v. Taylor, 45 Ill. 485. 


Ind.—Swygart v. Willard, 76 N.E. 
755, 166 Ind. 25. 

Iowa.—Hardenburgh y. Harden- 
burgh, 109 N.W. 1014, 133 Iowa 1. 

Kan.—Medill v. enyans 53) Bs 1962; 
61 Kan. 15, 23, 78 Am.S.R. 307. 
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The will may be invalidated as the prod- 
uct of an incompetent testator if the insane delusion 
has materially affected the testamentary disposi- 
tion,1? as where the delusion is as to the testator’s 
property,1* or as to the natural objects of his boun- 
ty,'* even though he may have been rational on oth- 


Ky.—Lancaster y. Lancaster’s Ex’r, 
87 S.W. 1137, 27Ky.L. 1127. 

Me.—Robinson y. Adams, 
369, 16 Am.R. 473. 

Md.—Brown v. Ward, 53 Md. 376, 
36 Am.R. 422. 

Mich.—Schneider v. Vosburgh, 106 
N.W. 1129, 143 Mich. 476. 

Miss.—Mullins v. Cottrell, 41 Miss. 
291. 

Mo.—Hall v. Mercantile Trust Co., 
59 S.W.(2d) *664; Erickson v. Lund- 
gren, 37 S.W.(2d) 629; Clingenpeel v. 
Citizens’ Trust Co. of Boonville, Mo., 
240 S.W. 177 [quot Cyc]; Buford v. 


62 Me. 


Gruber, 122 SW.) (1% 223) Mo. 7 23u- 
Holton v. Cochran, 106 S.W. 1035, 
208 Mo. 314. 


N.J.—Kastell v. Hillman, 30 A. 535, 
53 N.J.Eq. 49; Stackhouse v. Horton, 
15 N.J.Eq. 202. 


N.Y.—American Seamen’s Friend 
Soc. v. Hopper, 33 N.Y. 619 [aff 43 
Barb. 625]; Matter of Long’s Will, 89 
N.Y.S. 555, 43 Misc. 560; Matter of 
Jenkins’ Will, 80 N.Y.S. 664, 39 Misc. 
618; Matter of Lapham’s Will, 44 N.Y. 
S. 90,19 Mise. 71; Matter of Gannon’s 
Will, 21 N-Y.S:, 960; °2 Misc: °329) faft 
35 N.E. 207, 1389 N.Y. 654]; Matter 
of Keeler’s Will, 12 N.Y.St. 148 [rev 
3 N.Y.S. 629, 51 Hun 636]; Matter of 
Dorman, 5 Dem.Surr. 112; Matter of 
Shaw’s Will, 2 Redf.Surr. 107; Col- 
houn v. Jones, 2 Redf.Surr. 34. 


N.C.—In re thors Will, 
379, 150 N.C. 48 


Pa.—Thomas v. Carter, 33 A. 81, 
170 Pa. 272, 50 Am.S.R. 770; Carter’s 
Est., 1 Pa.Dist. 69, 11 Pa.Co. 140; Mat- 
ter of Mintzer’s Will, 5 Phila. 206; 
eee Leech, 1 Phila. 244, 5 Pa... 

-R. 86. 


R.I.—Jenckes v. Smithfield Probate 
Court, 2 R.I. 255. 


Tenn.—Chaney v. Bryan, 16 Lea 63. 


Vt.—In re Segur’s Will, 44 A. 342, 
le Vito 


Brie? “pew v. Clark, 3 Add.Eccl. 79, 
162 Reprint 410, 5 Russ. 163, 5 Eng. 
Ch. 168, 38 Reprint 988. 


Can. sere v. Lefrangois, 8 Can, 
SAMOS C8} 


ee Farquharson, 33 N.S. 261. 


[a] Illustrations. — (1) Where, 
for over forty years, a testator enter- 
tained no belief or suspicion that the 
contestant was not his daughter, such 
belief, thereafter first appearing with- 
out any fact, circumstance, or evi- 
dence then transpiring to justify it, 
can only be ascribed to a diseased 
mind, especially where there are other 
circumstances indicating mental de- 
rangement. In re Russell’s Estate, 
2108Py 2495 USS Calis 9!) C2), Sie a! 
testator at the time of executing his 
will was under an insane delusion as 
to his children in persistently beliey- 
ing, against all evidence and proba- 
bility, wholly imaginary facts, and 
conducted himself, however logically, 
on the assumption of their existence, 
and provisions of his will disinherit- 
ing them were caused or affected by 
such delusion, the instrument is not 
his will. In re Riordan’s Estate, 109 
P. 629, 138 Cal.App. 313. (3) Where a 
testatrix, when executing a will leay- 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 30-34] 


er subjects.15 ; 


Belief in spiritualism’* does not ipso facto consti- 
tute an insane delusion.17 


Violent temper. A person may have a violent 
temper, and under its influence say and do wrong 
and unnatural things, and still not labor under an in- 
sane delusion as to objects of his hostility.+8 


Time when effective.1® Insane delusions, to affect 
the validity of a will must have existed at the date 
of the execution of the will.?° 


[§ 31] c. Lucid Intervals. A lucid interval is 
not merely a cessation of the violent symptoms of 
-an insane disorder, but a restoration of the mind 
sufficiently to have a sound and disposing mind.?! 
A will made by an insane person may be valid if 
made during a lucid interval.” A statute requiring 
a certification of lucidity by two physicians to enable 
a demented person to make a will?® does not apply 
when the testator has not been legally declared de- 


ing the bulk of her estate to one of 
her two nieces, was laboring under 
an insane delusion that the other was 
guilty of theft from her, and for that 
reason made no gift to such niece, the 
will cannot be sustained. Power v. 
Overholt, 101 A. 733, 257 Pa. 254. ~(4) 
Where a wife, prior to her husband's 


Po Suce., 


491, 84 Neb. 
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Succession, 31 So. 
1 La.A. (Orleans) 284. 


Neb.—In re Ayers’ Estate, 120 N.W. 
16. 


N.J.—In re Coughlin’s Will, 
879, 68 N.J.Eq. 582. 
N.Y.—In re McDermott’s Will, 154 


[68 C.J.] 487 


mented.?4 


[§ 32] d. Adjudication as to Insanity or Incom- 
petency; Guardianship or Commitment. A _per- 
son is not incompetent to make a will because he has 
been adjudicated to be of unsound mind?°® or inea- 
pable of managing his property,?° and a guardian of 
his person or estate has been appointed,?? or because 
he has been confined in an insane hospital.?® Con- 
versely, a judgment declaring a person to be of sound 
mind is not conclusive as to his competency.” 


[§ 33] 4. Imbecility. Imbecility may be sufficient 
to establish testamentary incapacity,®® unless the 
testator possesses an understanding of the essential 
matters.** 


[§ 34] 5. Eccentricity; Personal Habits and 
Conduct. LEeccentricities or peculiarities. do not of 
themselves render a person incapable of making a 
will,?? and a testator is not incompetent because of 


Okl.—In re James’ Estate, 268 P. 
296, 131 Okl. 142; Lena v. Patterson, 
242 P2388, 1 te Okie £56 in res yai= 
kon-tah-he-um-pah’s Estate, 232 P. 
46)°108 Oki, ts Bally. Davis.at Glee 
465, 64 Okl. 253, L.R.A.1918B 687. 

Or.—Snyder v. De Remer, 22 P.(2d) 
81, 143) Orn 414-20 Collins va auongs, 


64, 106 La. 442; 


59 A. 


execution of a will, had, for more than 
fifty years, been a faithful wife, and 
had helped him to accumulate his 
property, the will, executed under an 
insane delusion as to the wife’s in- 
fidelity, leaving the wife almost noth- 
ing for support in her old age, was 
held void, it being reasonably certain 
that but for such insane delusion she 
would have received a materially larg- 
er share of estate. In re Shanks’ 
Will, 179 N.W. 747, 172 Wis. 621. 

[b] Persons not heirs at death of 
testator must have strong evidence 
to show an insane delusion affecting 
them, where a subsequent accident en- 
titled them to share in the testator’s 
estate if his will is rejected. Cleve- 
Jland’s Adm’r v. Lyne, 5 Bush (Ky.) 
383. 

15. McReynolds v. Smith, 86 N.E. 
HO09 p72 ind. 3386) butord vy... Gruper; 
122 “SOW. 117 228" Mon 23135 Carter’s 
Hst., 1 Pa.Dist.69, 11 Pa.Co. 140. 


16. Relative to testamentary ca- 
pacity generally see infra § 35. 

\ 17. Steinkuehler v. Wempner, 81 
N.E. 482, 486, 169 Ind. 154, 15 L.R.A. 
INES; (67.313 Raison v. Raison, 146 S.W. 
400, 148 Ky. 116; Robinson v. Adams, 
62 Me. 369, 16 Am.Rep. 473. 

18. In re Riordan’s Estate, 109 P. 
629, 13 Cal.App. 313; Current v. Cur- 
rent, 148 S.W. 860, 244 Mo. 429. 

19. Time at which capacity must 
exist generally see supra § 9. 

20. Schildneckt v. Rompf’s Ex’x, 4 
S.W. 235. 9 Ky.L. 120; In re Merri- 
man’s Appeal, 66 N.W. 372,.108 Mich. 
454; Gilman v. Ayer, 52 A. 1131, 63 
N.J.Eq. 806 [aff 47 A. 1049]; Matter 
of White’s Will, 5 N.Y.S. 295, 1 Silv. 
Sup. 191 [aff 24 N.E. 935, 121 N.Y. 
406]. 

21. In re Miller’s Will, 85 A. 803, 
26 Del. 477; Wuller’s Hst., 14 Pa.Dist. 
89. 

22. Cal.—In re Martin’s Estate, 151 
Pesos LOe Cale Gor. 

Ill. Bice v. Hall, 12 N.H. 236, 120 
T1597. 

Kan.—Simnitt v. Kneemeyer, 
P. 554, 124 Kan. 790 [quot Cyc]. 

La.—Succession of Connor, 116 So. 
223, 165 La. 890; Succession of Ford, 
02) Son Cilmi olveuaw 5 71s Crouzeilles: 


262 


N.Y.S. 9238, 90 Misc. 526; In re Evans’ 
Will, 75 N.Y.S. 491, 37 Mise. 337 [aff 
SLOIN DY Sie 25 oie Ap peDivs 636i: 
Matter of White, 15 N.Y.St. 753 [aff 
5 N.Y-S. 295, 1 Sily.Sup: 191, (aff 24 
N.E. 935, 121 N.Y. 406)];  Gombault 
es Public Administrator, 4 Bradf.Surr. 
226. 

Or.—Snyder v. De Remer, 22 P.(2d) 
877, 143 Or. 414 [cit Cyc]. 

Pa.—In re Brennan’s Hstate, 168 A. 
20, 912 (ea wooo. 

S.C.—Wright v. Lewis, 39 S.C.L. 
212,55) Am:D: 714.) ee’s™ Heirss vy. 
Ts BExrs ib) S Col, nis3n hi sAmiD: 
T22. 

fa] Illustration.—Where the tes- 
tator was on various occasions tem- 
porarily confined in an insane hos- 
pital, but during the intervals was 
competent to transact his ordinary 
business, and had sufficient mind and 
memory to know the natural objects 
of his bounty, the nature and extent 
of his estate, and the distribution he 
wished to make of it, and during such 
an interval he executed a will, it was 
held that it was entitled to probate. 
In re Ayers’ Hstate, 120 N.W. 491, 84 
Neb. 16. 


23. See statutory provisions. 
24. Hernaez v. Hernaez, 1 Philip- 
pine 689. 


25. Ill.—Belz v. Piepenbrink, 149 
N.E. 483, 318 Ill. 528. 


Ind.—Emry v. Beaver, 137 N.E. 55, 
192 Ind. 471. 

Or.—Snyder v. De Remer, 22 P.(2d) 
877, 1438 Or. 414. 

Pa.—In re Brennan’s Estate, 168 A. 

PAs EL Betsy! vaya}; 

Tex.—Clement v. 
App.) 50 S.W.(2d) 359. 


26. In re Wah-kon-tah-he-um- 
pah’s Hstate, 232 P. 46, 108 Okl. 1; 
Hill v. Davis, 167 P. 465, 64 Okl. 253, 
L.R.A.1918B 687. 


27. Iowa.—Reeves v. Hunter, 171 
N.W. 567, 185 Iowa 958; In re Hanra- 
han’s Hstate, 166 N.W. 529, 182 Iowa 
1242. 

Kan.—Mingle v. Hubbard, 293 P. 
5138, 131 Kan. 844. 

Mass.—McLoughlin vy. Sheehan, 145 
N.E. 259, 250 Mass. 132. 


Rainey, (Civ. 


186 P. 1088, 95 Or. 63, 8 A.L.R. 1370; 
In re Sturtevant’s Hstate, 178 P. 192) 
T80-P= 595,92 Ora 269% 

Wis.—Slinger’s Will, 37 N.W. 236, 
72 Wis. 22. 


[a] Notifying guardian of prepa- 
ration of will.—An attorney who pre- 
pares a will is not required to advise 
the testatrix’ guardian thereof, since 
the guardian’s. duties are limited to 
those matters needing attention dur- 
ing the testatrix’ life, and the will is 
limited to what transpires after the 
testatrix’ death. Snyder v. De Remer, 
22 P.(2d) 877, 143 Or. 414. 


[b] Statutory provision as _ to 
gifts.—St. (1913) § 3979, voiding gifts, 
etc., by incompetent after guardian is 
appointed does not apply to the dis- 
position of an incompetent’s property 
by will, since its object is to prevent 
the incompetent from disposing of his 
property during the pendency of the 
guardianship “proceedings. In re 
an) s Estate, 149 N.W. 745, 159 Wis. 


28. Succession of Connor, 116 So: 
223, 165 La. 890; In re Ayers’ Hstate, 
120 N.W. 491, 84 Neb. 16; In re Bren- 
nan’s Hstate, 168 A. 25, 312 Pa. 335. 


29. Emry v. Beaver, 137 N.E. 55, 
192 Ind. 471. 


[a] Reason for rule.—A judgment 
declaring the testator of sound mind, 
in proceedings for the appointment of 
a guardian under Burns St. Annot. 
(1914) § 3101, is not conclusive as to 
mental capacity to execute a_ will, 
since the court, in ascertaining 
whether a guardian should be ap- 
pointed, would not consider certain 
phases of mental unsoundness which 
might destroy the validity of the will. 
ae v. Beaver, 137 N.B. 55, 192 Ind. 

Adjudication as to insanity and 
peck ae as evidence see infra §§ 

30. McTaggart v. Thompson, 14 
Pa. 149. 

Potts v. House, 6 Ga. 324, 50 
Am.D. 329; Chrisman v. Chrisman, 
LS Pen 6; 6 ‘Or. 127. 

Requisites for testamentary capac- 
ity see supra § 23 

32. Cal.—tIn re Collins’ Estate, 164 
(ex 1110, 174 Cal. 663. 
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stinginess or miserliness,?* a disagreeable disposi- 
tion,?* bad temper,*® slovenliness or untidiness in 
dress,** or offensive habits,?7 although evidence of 
such matters may be admissible.*® 


[§ 35] 6. Prejudices and Beliefs.°® An individ- 
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[§§ 34-35 


ual does not lack testamentary capacity because he 
holds unjust prejudices*® or beliefs generally re- 
garded as peculiar and unsound.*? A testator may 
be competent although he is an atheist,*? or believes 
in christian science,*® spiritualism,44 Swedenborgi- 


Conn.—Kinne y. Kinne, 9 Conn. 102, 
22 Am.D: 732. 

D.C.—Riddle v. Gibson, 29 App.D.C. 
237; Robinson v. Duvall, 27 App.D.C. 
535 [aff 28 S.Ct. 260, 207 U.S: 583, 52 
IP RI DORN Sisy 85 


Ga.—Potts v. House, 6 Ga. 324, 50 
Am.D. 329. 


Ill.— Morecraft v. Felgenhauer, 178 
INSEE S i oso Ll. 41d) ee orbers ov. 
Maurer, 168 N.E. 308, 336 Ill. 192; 
Bailey v. Oberlander, 161 N.E. 65, 329 
Ill. 568; Pendarvis v. Gibb, 159 N.E. 
353, 328 Ill. 282; Estes v. Clark, 148 
N.E. 263, 317 Ill. 585; Hutchinson v. 
Hutchinson, 38 N.BH. 926, 152 Ill. 347 
{aff 50 IN.App. 87]; Schneider v. 
Manning, 12 N.BH. 267, 121 Ill. 376. 

Iowa.—Bennett v. Hibbert, 55 N.W. 
93, 88 Iowa 154. 

Md.—Lawson y. Ward, 137 A. 479, 
153 Md. 93; Mecutchen v. Gigous, 132 
A. 425, 150 Md. 79; Wood v. Hankey, 
105 A. 430, 133 Md. 389. 

Mass.—Whitney v. Twombly, 
Mass. 145. 

Mich.—In re Ferguson’s Estate, 215 
N.W. 51, 239 Mich. 616; Schneider v. 
ee ureh 106 N.W. 1129, 143 Mich: 

76. 


136 


Minn.—In re Reed’s Estate, 90 N. 


W. 319, 86 Minn. 163. 

Mo.—Berkemeier y. Reller, 37 S.W. 
(2d) 430. 

N.J.—In re Hops’ Will, 141 A. 771, 
103 N.J.Eq. 11; Farnum vy. Boyd, 41 
A. 422, 56 N.J.Eq. 766. 

N.Y.—Brick v. Brick, 66 N.Y. 144; 
Calligan v. Haskell, 128 N.Y.S. 293, 
143 App.Div. 574; Ivison v. Ivison, 
80 N.Y.S. 1011, 80 App.Div. 599; Mat- 
ter of Skaats’ Will, 26 N.Y.S. 494, 74 
Hun 462; In re Bourne’s Will, 199 N. 
YS. 904,121 Mises 12:5 In “re “Ly me- 
son’s Will, 187 N.Y.S. 330, 114 Misc. 
643; In re Schober’s Will, 154 N.Y.S. 
309, 90 Misc. 230; Matter of Arm- 
strong’s Will, 106 N.Y.S. 671, 55 Misc. 
423i eine re. Mines Willy L720 Ni Yas. 
869. 

Ohio.—Ketteman Vv. 
OnioyCir.Ct, 61, 

Pa.—In re Wright’s Hstate, 51 A. 
1030, 202 Pa. 395) Jacobs’ Hstate; 10 
Pa.Dist.&Co. 49; Wood’s Est., 38 Pa. 
Co. 615; Rogers’ Hst., 2 Pa.Co. 545; 
Probst’s Will, 2 Lanc.L.Rev. 97. 

S.C.—Scarborough v. Baskin, 44 S. 
E. 63, 65 S.C. 558; Lee’s Heirs v. Lee’s 
Bars Lbas.C.1u, 183,) 1a Am D. 722. 


Tex.—Vaughan v. Malone, (Civ. 
App.) 211 S.W. 292. 

Utah.—In re Hansen’s Will, 177 P. 
982, 52 Utah 554; In re Hansen’s Will, 
167 PB. 256, 50: Utah 207. 

Va.—Mercer v. Kelso’s Adm’r, 4 
Gratt. (45 Va.) 106. 

Wis.—In re Butler’s Will, 85 N.W. 
678, 110 Wis. 70, 6 Prob.Rep.Ann. 576. 

Eng.—Pilkington v. Gray, [1899] 


Metzger, 23 


A.C. 401; Banks v. Goodfellow, L.R. 
5 Q.B. 549; Boughton v. Knight, L.R. 
oe. ec 64° 


N.S.—In re Wilkie, 17 N.S. 543. 


Newfoundl.—Re Haye, 4 
foundl. 227. 

[a] Occasional and isolated facts 
concerning the actions and conduct 
of the testator which prove no more 
than to show him an eccentric indi- 
vidual, or curious and queer in his dis- 


_ 


New- 


position and conduct, and acts which 
are somewhat out of line with the 
course of conduct usually pursued by 
the generality of mankind, will not 
of themselves be sufficient to estab- 
lish mental incapacity. Wood v. Cor- 
coran, 228 S.W. 32, 190 Ky. 621. 

[b] Tllustrations.—(1) A_ testa- 
trix’s mumbling and inattention on 
being addressed were held not incon- 
sistent with testamentary capacity. 
Mecutchen v. Gigous, 132 A. 425, 150 
Ma. 79. (2) Prejudice against tobac- 
co smoking and love of fresh air are 
not in any way inconsistent with tes- 
tamentary capacity. In re Bourne’s 
Will, 199 N.Y.S. 904, 121 Misc. 12. 

Eccentricity as evidence of testa- 
mentary incapacity see infra § 88. 

83. In re Collins’ Dstate, 164 P. 
1110, 174 Cal. 663; Borberg v. Maur- 
er, 168 N.E. 308, 336 Ill. 192; Estes 
v. Clark, 148 N.E. 263, 317 Ill. 585; 
Lawson v. Ward, 137 A. 479, 153 Md. 
93; Ivison e: Ivison, 80°.N.Y.S.% 1011, 
80 App.Div. 599. 

34. In re Collins’ Estate, 
1110, 174 Cal. 663. 

35. In re Presho’s Estate, 238 P. 
944, 196 Cal. 689; Wigginton v. Wig- 
gton? x’, 2/66 Saws (245; 205) Key. 

UO. 

[a] Violent and abusive language. 
—Unless the use of violent and abu- 
sive language toward the testator’s 
son resulted from an insane delusion 
toward him, it was not ground for set- 
ting aside the will. Snell v. Weldon, 
87 N.E. 1022, 239 Il. 279. 


36. Ill.—Forberg v. Maurer, 168 N. 
BH. 308, 336 Ill. 192; Bailey v. Ober- 
lander, 161 N.E. 65, 329 Ill. 568; Pen- 
darvis v. Gibb, 159 N.E. 353, 328 Ill. 


164 P. 


282; Estes v. Clark, 148 N.E. 263, 
3% Tl. 585. 

N.J.—In re Hops’ Will, 141 A. 771, 
103 ONede mics eas 


N.Y.—In re Whitmarsh’s Estate, 
234 N.Y.S. 505, 133 Misc. 858; In re 
Tymeson’s Will, 187 N.Y.S. 330, 114 
Misc. 643; In re Schober’s Will, 154 
N.Y.S. 309, 90 Misc. 2380. 


N.D.—Edwardson v. Gerwien, 
ING LOIS 4a Nabi '5.06; 


Utah.—In re Hansen’s Will, 167 P. 
256, 50 Utah 207. 


SY age cata wi by old age see infra § 
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37. Forberg v. Maurer, 168 N.E. 
308, 336 Ill. 192; Bailey v. Oberlander, 
161 N.E. 65, 329 Ill. 568; Pendarvis v. 
Gibb, 159 N.E. 3538, 328 Ill. 282; Estes 
Vv. ‘Clark, 148) N- Bi 263; 317 Ills 585° 
rep ie ata Vie Ward, 137 A. 479, 153 Md. 

38. See infra §§ 73-78. 

39. Prejudice as constituting in- 
sane delusion see supra § 30. 

40. Cal.—In re Perkins’ Estate, 235 
Ps 46; 1/95) ‘Cal.n699. 

D.C.—Riddle v. Gibson, 29 App.D.C. 
237; Robinson v. Duvall, 27 App.D.C. 
5385 [aff 28 S.Ct. 260, 207 U.S. 5838, 52 
L.Ed. 351). 

Ga.—Carter v. Dixon, 69 Ga. 82. 

Ky.—Newman v. Dixon Bank & 
Mrust, Cow 265) S:Wr 456, 2050 ky. mod: 

N.J.—In re Crotty’s Hstate, 134 A. 
622, 4 N.J.Mise. 745. 


N.Y.—Matter of White, 24 N.E. 935, 
121 N.Y. 406. 


{a] Tllustration.—That the testa- 
tor was a man of high prejudice, be- 
lieved and argued that a negro was 
a brute and had no soul, that the 
Catholic church would destroy the 
government, and that all poolers of 
tobacco should receive the same price, 
and, although a general practitioner, 
rejected the germ theory of disease, 
and resorted to osteopathy during the 
last year or two of his life, did not 
show testamentary incapacity. New- 
man v. Dixon Bank & Trust Co., 265 
S.W. 456, 205 Ky. 31. 


41. Ill.—Belz v. Piepenbrink, 149 
N.E. 483, 318-111. 528. 


Ky.—Williams v. Williams, 23 S.W. 
TSO Pi akGylae4 oe 


N.Y.—Ivison v. Ivison, 80 N.Y.S. 
1011, 80 App.Div. 599; Thompson v. 
Thompson, 21 Barb. 107 [aff 2 Bradf. 
Surr. 449]. 


Ohio.—Church v. Bevan, 2 Ohio 
App. 182, 17 Ohio Cir.Ct.N.S. 275. 


Tex.—Denson y. Beazley, 34 Tex. 


BIE erate pa v. Fearn, 6 Jur. 


“It is the settled law that testa- 
mentary capacity cannot be determin- 
ed, alone, by what one believes, nor 
by the character of the tales he tells 
concerning hidden treasure, spirits, 
spooks, and supernatural’ things. 
Where the acts of the testator in the 
conduct of his business affairs and 
in his ordinary life are uniformly in- 
telligent, rational, and reasonable, 
proof that he has related stories con- 
cerning hidden treasures that in no 
way appear to have influenced him in 
the execution of his will does not 
prove testamentary incapacity.” Car- 
nahan v. Hamilton, 107 N.E. 210, 215, 
265 Ill. 508, Ann.Cas.1916C 21. 


42. Woodruff’s Ex’r v. Woodruff, 
26 S.W.(2d) 751, 283 Ky. 744. 

43. In re Brush’s Will, 72 N.Y.S. 
421, 35 Misc. 689. 

44, U.S.—Turner v. Hand, 24 F. 
Cas.No. 14,257, 3 Wall.Jr. 88. 


Cal.—In re Spencer’s Estate, 31 P. 
453, 96 Cal. 448. 


Ill.—Crumbaugh v. Owen, 87 N.E. 
312, 238 Ill. 497; Owen v. Crumbaugh, 
81 N.E. 1044, 228 Ill. 880, 119 Am.S.R. 
442, 10 Ann.Cas. 606; Whipple v. Ed- 
dy, 43 N.E. 789, 161 Ill. 114. 


Iowa.—In re Dunahugh’s Will, 107 
N.W. 925, 130 Iowa 692; Otto v. Doty, 
15 N.W. 578, 61 Iowa 23. 


Ky.—Franzman’s Ex’rs v. Nalty, 
271 S.W. 10384, 208 Ky. 686. 

Me.—In re Randall, 59 A. 552, 99 
Me. 396. 

Md.—Brown v. Ward, 53 Md. 376, 36 
etd 422; Turner v. Rusk, 53 Md. 


N.J.—Middleditch v. Williams, 17 
A. 826, 45 N.J.Hq. 726, 4 LRA. 738. 


N.Y.—In re Keeler, 3 N.Y.S. 629, 51 
Hun 636; In re Halbert’s Will, 37 N. 
We Sie Oop NELSCHS 08, 


Ohio.—New Jerusalem Church Gen- 
eral Convention vy. Crocker, 7 Ohio Cir. 
Ct. 327, 4 Ohio Cir.Dec. 619. 


Pa.—Buchanan y. Pierie, 54 A. 583, 
205 Pa. 123, 97 Am.S:R. 725,78 Prob; 
Rep.Ann. 448; Brannon’s Est., 18 Pa. 
Dist. 338. 


S.D.—Irwin v. Lattin, 185 N.W. 759, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 35-37] 


anism,‘> or the Hindoo and Mahometan faiths,*® 
or witcheraft,*7 or in the exercise of unnatural pow- 
ers by himself or others,#* or in the transmigration 
of souls of men to animals,*® or has superstitious 
terrors or beliefs,°° or entertains unusual views as 
to the future life.°t A peculiar belief, however, may 
be material in connection with other circumstances in 
determining the question of capacity.>? 
is incompetent if his mind is so controlled by his 
peculiar views as to prevent the exercise of a ration- 
al judgment touching the disposition of his proper- 


ty.03 


29 S.D. 1, Ann.Cas.1914C 1044. 


Wash.—In re Hanson’s Estate, 151 
P. 264, 87 Wash. 113; In re Siebs’ 
Estate, 126 P. 912, 70 Wash. 374, Ann. 
Cas.1913B 125. 

Wis.—Smith’s Will, 8 N.W. 616, 9 
N.W. 665, 52 Wis. 543, 38 Am.R. 756. 

“Some persons believe they have 
communications from and interviews 
with the spirits of deceased persons. 
This may be a delusion, and is so re- 
garded by many, but unless such sup- 
posed communications control the 
disposition of property, the believer 
in them is not thereby rendered in- 
competent to make a valid will. It is 
familiar knowledge that many per- 
sons of sound judgment and great 
business capacity in all secular trans- 
actions, have vagaries and supersti- 
tions upon other matters, which to 
minds differently constitufed appear 
utterly absurd and groundless.” In 
re Randall, 59 A. 552, 99 Me. 396, 398. 


45. Scott v. Scott, 72 N.E. 708, 212 
Ill. 597. 


46. Austen v. Graham, 8 Moore P. 
Cc. 493, 14 Reprint 188. 


47. Ga.—Potts v. House, 6 Ga. 324, 
BO, Am. D; 329, 


Ill.—Carnahan vy. Hamilton, 107 N. 
BE. 210, 265 Ill. 508, Ann.Cas.1916C 
21. 


Ind.—Addington v. Wilson, 5 Ind. 
137, 61 Am.D. 81. 

Ky.—Schildnecht v. Rompf’s Ex’x, 
4 S.W. 235, 9 Ky.L. 120. 


Miss.—Kelly v. Miller, 39 Miss. 19. 


Mo.—Fulbright v. Perry County, 46 
S.W. 955, 145 Mo. 432. 


N.Y.—Van Guysling v. Van Kuren, 
35 N.Y. 70; Matter of Vedder, 14 N. 
Y.St. 470, 6 Dem.Surr. 92; Jones v. 
Hughes, 15 Abb.N.Cas. 141 [aff 38 
Hun 638 (aff 22 N.E. 446, 116 N.Y. 67, 
5) L.R.A. 632, 15 Am.S.R. 386) ]. 


Pa.—Leech v. Leech, 1 Phila. 244, 
5 Clark 86. 

S.C.—Lee’s Heirs v. Lee’s Ex’rs, 15 
Cale 183, ie eAmD. 722. 


48. McCrocklin’s Adm’r v. Lee, 56 
S.W.(2d) 564, 247 Ky. 31; Schildnecht 
v. Rompft’s Bx’ x, 4 SOW. 235, 9 Ky.L. 
120; Spencer v. Spencer, (Mo.) 221 8. 
W. 58. 

[a] For example (1) that a person 
believes in clairvoyance, spiritual 
influences, presentiments of the oc- 
currences of future events, dreams, 
mindreading, and the like does not 
show testamentary incapacity. Car- 
nahan y. Hamilton, 107 N.E. 210, 265 
Tll. 508, Ann.Cas.1916C 21. (2) That 
testatrix professed to be able to talk 
to deceased parents was held not evi- 
dence of testamentary incapacity. 
McCrocklin’s Adm’r v. Lee, 56 S.W. 
(2d) 564, 247 Ky. 31. (3) Belief of a 
testator trained in the church, that 
he could cure physical ailments by 
the laying on of hands, if referring to 
religious healing rather than osteo- 
pathic manipulation, of which he had 
also been a student, cannot be said 
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A testator 


toxicated,®°® 


to be evidence of testamentary inca- 
pacity. Spencer v. Spencer, (Mo.) 221 
S.W. 58. 

49. Bonard’s Will, 
CNOX.) i) 28% 


50. Thompson v. Quimby, 2 Bradf. 
SuLcr CNY 4490 faith 2d) Barbe 10d s 
Middleton v. Sherburne, 4 Y.&C.Exch. 
358, 160 Reprint 1044. 


16 Abb.Pr.N.S. 


51. Gass’ Heirs v. Gass’ Ex’rs, 3 
Humphr. (Tenn.) 278. 
52. Barr v. Sumner, 107 N.E. 675, 


109 N.E. 193, 183 Ind. 402. 


{a] Courts recognize that a man 
may, through manifestations of re- 
ligious belief, evidence mental dis- 
order, and, while testamentary ca- 
pacity is not to be measured by reli- 
gious belief or opinions, yet if the 
will in question would not have been 
made if the testator had not enter- 
tained some peculiar religious belief, 
his testamentary capacity may well 
be doubted. Ingersoll v. Gourley, 139 
ree 78 Wash. 406, Ann.Cas.1915D 


Competency of such belief as evi- 
dence see infra § 88. 


53. U.S.—Thompson y. Hawks, 14 
F. 902, 11 Biss. 440. 


Ill.—Whipple v. Eddy, 43 N.E. 789, 
+h Ill. 114; In re Storey, 20 Ill.App. 


Me.—Robinson y. Adams, 
369, 16 Am.R. 473. 


Md.—Turner v. Rusk, 53 Md. 65. 
PL gr ee icon v. Spaulding, 6 N.E. 


62 Me. 


Mich.—Rice v. Rice, 19 N.W. 132, 
53 Mich. 432. 


Neb.—McClary v. Stull, 62 N.W. 
501, 44 Neb. 175. 
N.Y.—Matter of Rohe, 50 N.Y.S. 


392, 22 Mise. 415; La Bau v. Vander- 
bilt, 3 Redf.Surr. 384. 


Ohio.—Wadsworth vy. Purdy, 31 
Ohio Cir.Ct. 110. 
Or.—Greenwood vy. Cline, 7 Or. 17. 


Pa.—Taylor v. Trich, 30 A. 1053, 
165 Pa. 586, 44 Am.S.R. 679; Leech v. 
Leech, 1 Phila. 244, 5 Pa.L.J.R. 86. 


Wis.—Smith’s Will, 8 N.W. 616, 9 
N.W. 665, 52 Wis. 543, 38 Am.R. 756. 


Eng.—Lyon v. Home, L.R. 6 Eq. 
655. 

54. Daugherty v. State Savings, 
loan’ & Trust .Co.7 126 NB. 545, 292 
Till. 147; Snell v. Weldon, 87 N.E. 
1022, 239 Ill. 279; Boardman v. Wood- 
man, 47 N.H. 120; In re Anna’s Hs- 
tate, 162 N.E. 473, 248 N.Y. 421; In 
re Forman’s Will, 54 Barb. (N.Y.) 
274; In re Tymeson’s Will, 187 N.Y. 
S. 330, 114 Misc. 6438; Mayo v. Jones, 
78 N.C. 402. 


[a] Where weight and preponder- 
ance of evidence are that a testator 
was of sound mind when he executed 
his will, it will be sustained, even if 
it be shown that he was guilty of 
immoral conduct. Daugherty  v. 
State Savings, Loan & Trust Co., 126 
N.E. 545, 292 Ill. 147. 
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[§ 36] 7. Moral Delinquency. Moral delinquen- 
cy alone does not amount to testamentary incapac- 


of Intoxicants. If the testator’s 


mind is capable of understanding those essential 
matters necessary to the execution of a will,°® at 
the time the will is made,®® he has testamentary ca- 
pacity although he is in some degree under the in- 
fluence of intoxicating liquors,*? or although he is of 
intemperate habits and frequently or habitually in- 
and has been judicially declared a 


[b] aw does not require any par- 
ticular grade of moral rectitude as 
an element of testamentary capacity, 
and moral depravity or moral insani- 
ty is not legal incapacity or legal in- 
sanity. In re Tymeson’s Will, 187 N. 
Y.S. 330, 114 Mise. 643. 

As evidence of testamentary inca- 
pacity see infra § 78. 


55. See supra § 23. 
56. See supra § 9. 


57. Iowa.—In re Convey’s Will, 2 
N.W. 1084, 52 Iowa 197. 


Ky.—Best v. Best’s Ex’rs, 11 S.W. 
$10; 1 Ky. ue 215: 


piel es teece v. Pierce, 38 Mich. 


N.J.—In re Freeman’s Will, 127 A. 
802, 97 N.J.Eq. 347, 1 N.J.Misc. 642. 


N.Y.—Peck v. Cary, 27 N.Y. 9, 84 
Am.D. 220; In re Woolsey’s Will, 41 
N.Y.S. 263, 17 Mise. 547; Matter of 
Reed’s Will, 20 N.Y.S. 91, 2 Connoly 
Surr. 4038. 


Tenn.—Key v. Holloway, 7 Baxt. 
575; Belcher v. Belcher, 10 Yerg. 121. 


Tex.—Payne v. Chance, (Civ.App.) 
4 S.W.(2d) 328. 

[a] Effect of intoxication on the 
testator’s capacity depends on com- 
mon observation and the facts of the 
particular case. Payne v. Chance, 
(Tex.Civ.App.) 4 S.W.(2d) 328. 


58. Cal.—In re Wilson’s Estate, 49 
Pi172,, 711, WT Call 262: “Bane’sehs- 
tate, 2 P. 491, 65 Cal. 19; In re Lit- 


ee Estate, 189 P. 818, 46 Cal.App. 


Del.-—Ball v. Kane, 
Del. 90. 


ce kb ee v. Taylor, 145 So. 


Ill.—Applehans v. Jurgenson, 168 
ING 2 eooO ella ate 16d) eA cous 
Pendarvis v. Gibb, 159 N.E. 353, 328 
Ill. 282; Catt v. Robins, 1387 N.E. 101, 
305 Ill. 76; Moriarity v. Palmer, 121 
66 Ti 2b 286 Ill. 96; Wiley v. Ewalt, 


d.—Swygart v. 
155. 166 Ind. 25. 


39) CASES ae 


Willard, 76 N.E. 


Iowa.—MclIintire v. McConn, 28 
Iowa 480. 
Kan.—Akins v. Akins, 199 P. 922, 


109 Kan. 453 [quot Cye]. 


Ky.—Holliday v. Holliday, 171 S.W. 
156, 161 Ky. 500; In re Hubbard, 6 
J Marsh 58; In re Harper, 4 Bibb 


La.—Hennessey v. Woulfe, 22 So. 
394, 49 La.Ann. 1376; Hebert v. Winn, 
24 ‘La.Ann. 385; Hart v. Thompson, 
15 La. 88. 


Mich.—In re Weber’s Estate, 
N.W. 937, 201 Mich. 477; 
Pierce, 38 Mich. 412. 


N.J.—In re Freeman, 127 A. 802, 97 
N.J.Eq. 347,°1 N.J.Mise. 642; In re 
Mannion’s Estate, 95 A. 988, 86 N.J. 
Eq. 232; In re Gilham, 52 A. 690, 64 
N.J.Eq. 715; Koegel v. Egner, 35 A. 
394, .54 N.J.Eq. 623, 1 Prob.Rep.Ann. 
391; Fluck v. Rea, 27 A. 636, 51 N. 
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drunkard*®® or a lunatic from alcoholic dementia.°° 
This is so even though his mind was so weakened 
by intoxicants that he could not take care of his es- 
The testator does not have capacity if at 
the time the will is made he is deprived of judgment 
and reason from the use of intoxicants®? or if he is 
suffering from chronic alcoholic insanity.** 


A user of drugs is not 


tate.®1 


[§ 38] 9. Use of Drugs. 


WILLS 


ply.® 5 


thereby incapacitated from making a will,°* but the 


J.Eq. 233 [aff 30 A. 430, 51, N.J.Eq. 
Lee’s Will, 18 A. 525, 46 N.J. 
Eq. 193; Bannister v. Jackson, LAS 
692;) 45 N.J.Ha; 7025 Blkinton — v. 
Brick, 15,A; 391, 44 N.J.Eq. ny el bp 
R.A. 161; Kahl vy. Schober, 35 N.J. 
Eq. 461; Turner v. Cheesman, 15 N. 
J.Eq. 243; Andress v. Weller, 3 N.J. 
Eq. 604; Whitenack v. Stryker, 2N.J. 
Eq. 8; In re Howard’s Will, 9 N.J. 
TDA, eels 


N.Y.—In re Heaton’s Will, 120 N.E. 
83, 224 N.Y. 22; Peck y. Cary, 27_N. 
Y. 9, 84 Am.D. 220; Sequine v. Se- 
quine, 4 Abb.Dec. 191, 3 Keyes 663, 
3 Transcr.A. 308, 35 How.Pr. 336 [aff 
3 Abb.Pr.N.S. 442]; Burke v. Burke, 
184 N.Y.S. 673, 193 App.Div. 801: 
Haughian vy. Conlan, 83 N.Y.S. 830, 86 
App.Div. 290; In re Peck’s Will, 17 
N.Y.S. 248, 62 Hun 622; In re Wat- 
son’s Will, 14 N.Y.S. 465, 60 Hun 579 
[aff 30 N.E. 56, 181 N.Y. 587, 4 Silv. 
A. 30]; Matter of Bethune’s Will, 15 
N.Y.S. 294, 48 Hun 614; Matter of 
Tracy’s Will, 46 Hun 675, 11 N.Y.St. 
TOSR artless N.Y.St. 239]; Matter of 
Feeney’s Will, 106 N.Y.S. 464, 55 Misc. 
158; Matter of Tifft’s Will, 106 N.Y. 
Ss. 362, 55 Mise. 151, 20 N.Y.Ann.Cas. 
34; Matter of Hewitt, 64 N.Y.S. 571, 
31 Misc. 81; Matter of Sutherland, 59 
N.Y.S. 989, 28 Misc. 424; Matter of 
Jones, 25 N.Y.S. 109, 5 Misc. 199; In 
re Schreiber, 5 N.Y.S. 47; Matter of 
Hatten, 3 N.Y.St. 213 [rev on other 
grounds 45 Hun 590]; Gardner v. 
Gardner, 22 Wend. 526, 34 Am.D. 340; 
Stebbins v. Hart, 4 Dem.Surr. 501 [aff 
38 Hun 643 (mod 8 N.E. 731, 103 N.Y. 


874)]; McLaughlin’s Will, 2 Redf. 
Surr. 504; Julke v. Adam, 1 Redf. 
Surr. 454. 


Pa.—iIn re Tasker’s Hstate, 55 A. 
24, 205 Pa. 455; In re Schusler’s Es- 
tate, 47 A. 966, 198 Pa. 81; Miller’s 
Estate, 36 A. 139, 179 Pa. 645, 39 L. 
R.A. 220, 2 Prob.Rep.Ann. 275; Levis’ 
Estate, 21 A. 242, 140 Pa. 179; Har- 
mony Lodge’s Appeal, 18 A. 10, 127 
Pa. 269; Molloy’s Estate, 18 Pa. Dist. 
&Co. 1; Brannon’s Est., 18 Pa.Dist. 
338; Wright’s Estate, 10 Pa.Dist. 133; 
Dugan’s Estate, 6 Pa.Dist. 222, 19 Pa. 
Co. 395; Dimond’s Estate, 3 Pa.Dist. 
554, 15 Pa.Co. 241; Wood’s Est., 38 
Pa.Co. 615; Bull’s Hst., 28 Pa.Co. 549; 
Weisman’s Hstate, 5 Pa.Co. 561. 

Tex.—Payne v. Chance, (Civ. App.) 
4 S.W.(2d) 328. 

Va.—Jenkins v. Trice, 147 S.H. 251, 
152, Via. 4L1. 

Eng.—Ayrey v. Hill, 2 Add.Eccl. 
206, 162 Reprint 269; Handley v. Sta- 
cey, 1 F.&F. 574, 175 Reprint 858; 
Wheeler v. Alderson, 3 Hagg.Eccl. 
574, 162 Reprint 1268. 


Newfoundl.—Re Brocklebank, 4 
Newfoundl. 88. 


[a] Will of habitual drunkard is 
valid, although executed after a pro- 
tracted debauch and on a day during 
which he has drunk several times. 
Peck v. Cary, 27 N.Y. 9, 84 Am.D. 220 
[afl 38 Barb. 77]. 

Use of intoxicants as evidence of 
testamentary incapacity see infra §§ 
50, 63, 82. 

59. In re Johnson’s Hstate, 57 Cal. 


529; Lewis v. Jones, 50 Barb. (N.Y.) 
645 [overr and expl Matter of Pat- 
terson, 4 How.Pr. (N.Y.) 34]; Leckey 
v. Cunningham, 56 Pa. 370; Dugan’s 
Est60 Pa Dist. 222.) 10a, Conusoo; 
In re Engle, 14 Montg.Co. (Pa.) 74; 
Spd Will, 37 N.W. 236, 72 Wis. 


60. In re Barlow’s: Will, 168 N.Y.S. 
131, 180 App.Div. 860. 

Effect of adjudication of insanity 
generally see supra § 32. 

61. Matter of Johnson, 27 N.Y.S. 
649, 7 Misc. 220. 

62. Del.—Ball v. Kane, 39 A. 778, 
17 Del. 90. 

N.J.—In re Freeman, 127 A. 802, 97 
N.J.Eq. 347, 1 N.J.Mise. 642. 

N.Y.—Peck v. Cary, 27 N.Y. 9, 84 
Am.D. 220; McSorley v. McSorley, 2 
Bradf.Surr. 188. 
fi Pa.—Starrett v. Douglass, 2 Yeates 

6. 

Utah.—In re Van Alstine’s Estate, 
[2 P. 942, 26 Utah 193. 

[a] Drunken fit.—A will made dur- 
ing a drunken fit would be invalid. 
Duffield v. Robeson, 2 Del. 375. 

63. Matter of Ely’s Estate, 39 N.Y. 
S. 177, 16 Misc. 228. 

64. Cal.—In re Little’s Estate, 189 
P. 818, 46 Cal.App. 776. 
co. ee v. Taylor, 145 So. 

Ill.—Slingloff v. Bruner, 51 N.E. 772, 
4A LVS Ody 

Ky.—Bush vy. Lisle, 12 S.W. 762, 89 
Ky. 393, 11 Ky.L. 708. 

Mich.—In re Walz’s Estate, 183 N. 
W. 754, 215 Mich. 118. 

N.J.—Dieffenbach v. Grece, 39 A. 
536, 56 N.J.Eq. 365; Frost v. Wheeler, 
12 A. 612, 43 N.J.Eq. 573. 

N.Y.—In re Robinson’s Will, 150 N. 
Y.S. 115, 87 Misc. 164; In re Glock- 
ner’s Will, 2 N.Y.S. 97. 


Okl.—In re Anderson’s Estate, 286 
Jett silyl) OVS are 

Pa.—Miller v. Oestrich, 27 A. 742, 
157 Pa. 264; Wright’s Est., 10 Pa.Dist. 
133; Hamilton’s Estate, 4 Pa.Dist. 
161, 16 Pa:Co. 303. 


Tex.—Payne v. Chance, (Civ.App.) 
4 S.W.(2d) 328. 

Utah.—In re Van Alstine’s Estate, 
72 P. 942, 26 Utah 193. 

[a] Thus, where the testator has 


recovered from the effects of a drug 
administered by his physician, he is 


not incompetent. Dieffenbach  v. 
Grece, 39 A. 536, 56 N.J.Hq. 365; 
Hamilton’s Est., 16 Pa.Co. 303. 

[b] Influence of morphine or 


opiates does not render one mentally 
incompetent to make a will, without 
regard to the degree of influence. 
Whitsett v. Belue, 54 So. 677, 172 Ala. 
256. 

65. In re Anderson’s Hstate, 286 P. 
17s AR Ol 9. 

Requirements for testamentary ca- 
pacity see supra § 23 


66. Naylor v. McRuer, 154 S.W. 


37-389 


[§§ 


general principles as to testamentary capacity ap- 
Mental unsoundness such as will constitute 
testamentary incapacity may be produced by exces- 
sive use of drugs,°® under which circumstances the 
testator is incompetent.®* 
[§ 39] 10. Old Age. 


requisites of testamentary capacity®® is not incapac- 
itated from making a will by old age,®® although his 


A person possessing the 


772, 248 Mo. 423. 


67. Ala.—Stedham’s Heirs v. Sted- 
ham’s Ex’r, 32 Ala. 525. 


Colo.—In re D’Avignon, 
12 Colo.App. 489. 


N.J.—In re Gilham, 
N.J.Eq. 715. 


Ohio.—Matter of Underhill, 10 Ohio 
Dec. (Reprint) 487, 21 Cinc.L.Bul. 279, 
Ohio Prob. 196. 


Pa.—Carter’s Est., 1 Pa.Dist. 69. 


Tex.—Garrison vy. Blanton, 48 Tex. 
299. 


Use of drugs as evidence of testa- 
mentary incapacity see infra § 82. 


68. See supra § 23. 


69. Ala.—Mitchell v. Parker, 138 
So. 832)-224 Ala. 149% FWlowers ‘vy. 
Graves, 125 So. 659, 220 Ala. 445; Tay- 
lor yee Kelly, 31 Ala. 59, 68 Am.D. 150. 


Ark.—Griffin v. Union Trust Co., 266 
S.W. 289, 166 Ark. 347. 


Cal.—In re Stump’s Estate, 260 P. 
543, 202 Cal. 308; In re Presho’s Es- 
tate, 238 P. 944, 196 Cal. 639; In re 
Clark’s Hstate, 149 P. 828, 170 Cal. 
418; In re Packer’s Estate, 129 P. 778, 
164 Cal. 525; In re Purcell’s Estate, 
128 P. 932, 164 Cal. 300; In re Struve’s 
Estate, 279 P. 846, 100 Cal.App. 255; 
In re Weber’s Estate, 114 P. 597, 15 
Cal.App. 224. 


Conn.—Dripps v. Meader, 109 A. 808, 
94 Conn. 559. 


Ill— Hauptman v. Graehl, 175 N.E. 
1, 343 Ill. 128; Miles v. Long, 174 N.E. 
836, 342 Ill. 589: Forberg v. Maurer, 
168 N.E. 308, 336 Ill. 192; Ughetti v. 
Ughetti, 166 N.E. 90, 334-Ill. 398; 
Ray v. Koenigsmarck, 161 N.E. 124, 


55 P. 936, 
52 A. 690, 64 


329 Ill. 588; Bailey v. Oberlander, 161 
N.E. 65, 339 Ill. 568; Blackhurst v. 
James, 127 N.E. 226, 203) SL: Seats 


Chandler v. Fisher, 125 N.E. 324, 290 
Ill. 440; Farmer v. Davis, 124 N.E. 
640, 289 Ill. 392; Kuehne vy. Malach, 
121 N.E. 391, 286 Ill. 120; Carnahan 
v. Hamilton, 107 N.E. 210, 265 Ill. 508, 
Ann.Cas.1916C pals Geiger v. Bard- 
well, 99 N.E. 582, 255 Ill. 320; Ent- 
wistle v. Meikle, 54 N.E. 247; 180 Tl. 9. 


Ind.—Wiley v. Gordan, 104 N.E. 500, 
181 Ind. 252. 


Iowa.—Bailey v. Cherokee State 
Bank of Cherokee, 227 N.W. 129, 208 
Iowa 1265; Albright v. Moeckly, 210 
N.W. 813, 902 Iowa 565; In re Koll’s 
Bstate, 206 N.W. 40, 200 Iowa 1122; 
Coughlin v. Sheridan, 203 N.W. 818; 
Coughlin v. St. Patrick’s Church of 
Tama, 203 N.W. 812, 201 Iowa 1268 
[am 209 N.W. 426]; Gates v. Cole, 115 
N.W. 236, 137 Iowa 613; Lingle v. 
Lingle, 96 N.W. 708, 121 ‘Iowa 133. 


Kan.—Klose v. Collins, 20 P.(2d) 
494, 137 Kan. 321 


Ky necCrocklints Adm’r v. Lee, 56 
S.W (2a) 564, 247 Ky. 31; Kidd Wy 
Rodfus, 43 S.W. (24) 501, 241 Kyo 
Gambill’s Adm’r vy. Gambill, 33 S.w. 
(20) 7325). 236 Ky, 491: Williams v. 
Davis, 233 S.W. 886, 192 Ky. 433 
Frazie’s EXx’x v. Frazie, 217 S.W. 668, 
186 Ky. 613; Robinson v. Davenport, 
201 S.W. 28, 179 Ky. 598; Watson v. 
Watson’s Heirs, 2 B.Mon. 74. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 39] 


WILLS” 


[68 C.J.] 441 


advanced years be accompanied by infirmity of | mind?° and body.7! Nor is he incapacitated by fail- 


La.—Wilcox vy. City of Hammond, 
112 So. 375, 163 La. 489. 

Me.—In re Randall, 
Me. 396. 

Md.—Cronin v. Kimble, 144 A. 698, 
156 Md. 489. 

Mass.—Needham Trust Co. v. Cook- 
son, 146 N.E. 268, 251 Mass. 160. 

Minn.—In re Jernberg’s Estate, 190 
N.W. 990, 153 Minn. 458; Little v. 
Little, 86 N.W. 408, 83 Minn. 323. 

Mo.—Smarr v. Smarr, 6 S.W.(2d) 
860, 319 Mo. 1158; Post v. Bailey, 254 


59 A. 552, 99 


S.W. 71; Lefever v. Stephenson, 193 
S.W. 840; Lindsey v. Stephens, 129 
S.W. 641, 229 Mo. 600; Riggin v. 


Westminster College, 61 S.W. 803, 160 
Mo. 570; Norton v. Paxton, 19 S.W. 
807, 110 Mo. 456; Thompson v. Ish, 
oo: 510, 99 Mo. 160, 17 Am.S.R. 

Neb.—In re Spier’s Estate, 157 N. 
W. 1014, 99 Neb. 853, L.R.A.1916E 
692; In re Nelson’s Hstate, 106 N.W. 
326, 75 Neb. 298; Elliott v. Elliott, 92 
N.W. 1006, 3 Neb. (Unoff.) 832. 


N.J.—Barker v. Streuh, 61 A. 408, 
69 N.J.Eq. 771; Waddington v. Buzby, 
16 A. 690, 45 N.J.Hq. 173, 14 Am.S.R. 
706; In re Lewis, 33 N.J.Eq. 219; 
Sutton v. Morgan, 30 N.J.Eq. 629; 
Harris v. Betson, 28 N.J.Eq. 211; Col- 
lins v. Townley & Johnson, 21 N.J. 
Ea. 353; Whitenack v. Stryker, 2 N. 
J.Eq. 8; In re Cassidy’s Estate, 135 A. 
466, 4 N.J.Misc. 1014. 

N.Y.—In re Wolf’s Will, 188 N.Y.S. 
438, 196 App.Div. 722; Matter of 
Brower’s Will, 98 N.Y.S. 488, 112 App. 
Div. 370; Matter of Iredale’s Will, 65 
N.Y.S. 533, 53 App.Div. 45; Matter of 
Dixon’s Will, 59 N.Y.S. 421, 42 App. 
Div. 481; Matter of Murphy’s Will, 
58 N.Y.S. 450, 41 App.Div. 153; Matter 
of Pike’s Will, 31 N.Y.S. 689, 83 Hun 
327; In re Snelling’s Will, 17 N.Y.S. 
683, 63 Hun 627 [rev on other grounds 
32 N.E. 1006, 186 N.Y. 515]; Matter 
of Gray, 5 N.Y.S. 464, 52 Hun 614, 1 
Silv.Sup. 338 [aff 29 N.H. 150, 127 N.Y. 
690]; Kinne v. Johnson, 60 Barb. 69; 
Brown v. Torrey, 24 Barb. 583; In 
re Whitmarsh’s Estate, 234 N.Y.S. 
505, 133 Misc. 858; In re Tymeson, 
187 N.Y.S. 330, 114 Misc. 643; In re 
Neil, 153 N.Y.S. 647, 90 Misc. 5387; 
In re McDermott, 154 N.Y.S. 923, 90 
Misc. 526; In re Crockett, 149 N.Y.S. 
477, 86 Misc. 631; Phillips v. Flagler, 
143 N.Y.S. 798, 82 Misc. 500 [aff 151 
N.Y.S. 1140, 166 App.Div. 964]; In re 
D’Arschot, 143 N.Y.S. 732, 82 Misc. 
16; In re McCabe, 134 N.Y.S. 682, 75 
Mise. 35; Matter of Widmayer, 69 N. 
Y.S. 1014, 34 Mise. 439 [aff 77 N.Y.S. 
663, 74 App.Div. 336]; Matter of 
Henry, 41 N.Y.S. 1096, 18 Misc. 149; 
Matter of Wheeler, 25 N.Y.S. 313, 
5 Misc. 279 [aff 28 N.Y.S. 1126, 76 
Hun 612]; Matter of Carver, 23 N.Y. 
S. 753, 83 Misc. 567; In re King, 172 
N.Y.S. 869; Van Alst v. Hunter, 5 
Johns.Ch. 148; Cornwell v. Riker, 
2 Dem.Surr, 354; Carroll v. Norton, 
3 Bradf.Surr. 291; Creely v. Ostrand- 
er, 38 Bradf.Surr. 107; Maverick v. 
Reynolds, 2 Bradf.Surr. 360. 

Ohio.—Barlion vy. Connor, 9 Ohio 
App. 72; Rewell v. Warden, 24 Ohio 
Cir.Ct. 344. 

Or.—Clark v. Clark, 267 P. 534, 125 
Or. 333; In re Sturtevant’s Estate, 
180 P. 595, 92 Or. 269; In re Buren, 
83 P. 580, 47 Or. 307. 

Pa.—Agegas v. Munnell, 152 A. 840, 
302 Pa. 78; Guarantee Trust & Safe 
Deposit Co. v. Waller, 88 A. 13, 240 


Pa. 575; In re Morgan’s Estate, 68 A. 
953, 219 Pa. 355, 13 Prob.Rep.Ann. 
350; In re Lenhart’s Estate, 49 A. 


305, 199 Pa. 618; Fow’s Estate, 23 A. 
447, 147 Pa. 264; Sharp’s Appeal, 19 


| 


A. 679, 134 Pa. 492; Wilson v. Mitchell, 
101 Pa. 495; Wuller’s Est., 14 Pa.Dist. 
89; Stevenson v. Kingsley, 8 Pa.Dist. 
245; Heston’s Hst., 30 Pa.Co. 453; 
McKim’s Est., 9 Pa.Co. 209; Matter 
of Mintzer, 5 Phila. 206; In re Smigel- 
ski’s Estate, 11 Luz.Leg.Reg. 49, 8 


Lack.Leg.N. 181; In re Bowers’ Es- 
tate, 27 Pittsb.Leg.J.N.S. 237. 
Philippine—Amata v. Tabligo, 48 


Philippine 485; Matter of Butalid, 10 
Philippine 27. 

S.C.—Kirkwood v. Gordon, 41 S.C.L. 
474, 62 Am.D. 418. 


Tenn.—Nailing v. Nailing, 2 Sneed 
0. 


Tex.—Buchanan v. Davis, (Commn. 
App.) 12 S.W.(2d) 978 [aff (Civ.App.) 
300 S.W. 985 (reh den (Commn.App.) 
15 S.W.(2d) 562)]; Ara v. Bernhardt, 
(Civ.App.) 29 S.W.(2d) 867; Brad- 
shaw v. Brown, (Civ.App.) 218 S.W. 
1071. 

Va.—Jenkins v. Trice, 147 S.E. 251, 
152 Va.' 411; Huff vy. Welch, 78 S.E. 
573, 115'Va. 74 [quot Cyc]; Montague 
v. Allan’s Ex’r, 78 Va. 592, 49 Am.R. 
384. 

Wis.—In re Bowman’s Will, 113 N. 
W. 956, 183 Wis. 494. 

Eng.—Banks v. Goodfellow, L.R. 5 
Q.B. 549. 

Man.—National Trust Co. v. Taylor, 
32 Man. 274. 

N.S.—In re Murdoch, 12 N.S. 427 
[aff 3 Can.S.C. 704]. 

Ont.—Freeman v. Freeman, 19 Ont. 
141. 

Newfoundl.—Re_ Ashley, 
foundl. 447; Re Allan, 6 Newfoundl. 
206; Re Tarrahan, 5 Newfoundl. 186. 

Austr.—Bailey v. Bailey, 34 Austr. 
Cia Ross 

[a] Im Georgia the same rule, 
enacted by statute, governs. Baucum 
v. Harper, 168 S.E. 27, 176 Ga. 296. 

[b] Law prescribes no limit in 
point of age beyond which a person 
cannot dispose of his property by will. 
Ughetti v. Ughetti, 166 N.E. 90, 334 
Ill. 398. 

[c] Age over one hundred.—Re 
Ashley, 7 Newfoundl. 447. 

[d] Protection of aged person’s 
right.—(1) Courts guard jealously 
the right of all people, including the 
aged, when not imposed on, to make 
wills. McCrocklin’s Adm’r v. Lee, 
56 S.W.(2d) 564, 247 Ky. 31. (2) The 
right to make a will should be care- 
fully vouchsafed to elderly persons 
having testamentary capacity. In re 
Alvord’s Estate, 243 N.W. 40, 258 
Mich. 497. 

Advanced years as evidence of in- 
capacity see infra § 90. 


70. Ala.—Posey v. Donaldson, 
So. 662, 189 Ala. 366. 

Ark.—Griffin v. Union Trust Co., 
266 S.W. 289, 166 Ark. 347. 


Cal.—In re Purcell’s Estate, 128 P. 
932, 164 Cal. 300. 


Conn.—In re Case, 
Conn. 726. 

Ill.—Hauptman v. Graehl, 175 N.E. 
1, 343 Ill. 128; Ray v. Koenigsmarck, 
161 N.E. 124, 329 Ill. 588; Bailey v. 
Oberlander, 161 N.E. 65, 329 Ill. 568; 
ere vy. Baker, 67 N.E. 410, 202 Ill. 
595. 

Iowa.—Bailey v. Cherokee State 
Bank of Cherokee, 227 N.W. 129, 208 
Iowa 1265; Albright v. Moeckly, 210 
N.W. 8138, 202 Iowa 565; Gates v. 
Cole, 115 N.W. 236, 137 Iowa 613. 

Kan.—Klose v. Collins, 20 P.(2d) 
494, 137 Kan. 321; Cole v. Drum, 197 
P. 1105, 109 Kan. 148. 
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7 New-. 


Ky.—Sechrest v. Edwards, 4 Mete. 
163; Denton v. Franklin, 9 B.Mon. 28; 
In re Higdon’s Will, 6 J.J.Marsh. 444, 
gee 84; Watts v. Bullock, 1 Litt. 


Mo.—Von De Veld v. Judy, 44 S.W. 
1117, 143 Mo. 348 [aff 45 S.W. 1128]; 
McFadin v. Catron, 38 S.W. 932, 39 
S.W. 771, 138 Mo. 197]. 


Neb.—Stull v. Stull, 96 N.W. 196, 
1 Neb. (Unoff.) 380, 389. 

N.J.—Van Riper v. Van Riper, 59 A. 
244, 69 N.J.Eq. 463; White v. Starr, 
20 A. 875, 47 N.J.Eq. 244; Clifton v. 
Clifton, 21 ~A. 2333; 747, NJEd, 222% 
Wintermute v. Wilson, 28 N.J.Eq. 437. 


N.Y.—Matter of Berrien, 12 N.Y.S. 
585, 58 Hun 610; Rundell v. Downing, 
42- Wun’ 65250 5. Nay.St. 2533 Crolius 
VaioLark, 649 Barb. Lies. puansmrowle. 
Phillips v. Flagler, 143 N.Y.S. 798, 
82 Misc. 500 [aff 151 N.Y.S. 1140, 166 
App.Div. 964]; Matter of Wheeler’s 
Will, 25 N.Y.S. 318, 5 Misc. 279; Mat- 
iter (of; Otis?) Will, 220iINGYS: 2060; ed: 
Misc, 258. 

Ohio.—West v. Knoppenberger, 26 
Ohio Cir.Ct. 168. 

Or.—In re Sturtevant’s Estate, 180 
P. 595, 92 Or. 269. 

Pa.—Cardwell’s Est., 10 Pa.Co. 318, 
20 Phila. 149. 


Man.—National Trust Co. v. Tay- 
lor, 32° Man.’ 274. 

[a] Mental sluggishness.—For- 
berg v. Maurer, 168 N.E. 308, 336 Ill. 
192; Geiger v. Bardwell, 99 N.E. 582, 
255 Ill: 320. 


Necessity for absolutely 
mind generally see supra § 24. 

71. Ala.—Posey v. Donaldson, 66 
So. 662, 189 Ala. 366. 

Ark.—Griffin v. Union Trust Co., 
266 S.W. 289, 166 Ark. 347. 

Cal.—In re Clark’s Estate, 149 P. 
828, 170 Cal, 418; In re Purcell’s Hs- 
tate, 128 P. 932, 164 Cal. 300. 


Conn.—Dripps v. Meader, 
808, 94 Conn. 559. 


Ill.—Hauptman v. Graehl, 175 N.E. 
1, 343 Ill. 128; Forberg v. Maurer, 168 
N.E. 308, 336 Ill. 192; Ray v. Koenigs- 
marck, 161 N.E. 124, 329 Ill. 588; 
Bailey v. Oberlander, 161 N.E. 65, 329 
Ill. 568; Blackhurst v. James, 127 N. 
EK. 226, 293 Ill. 11; Chandler v. Fish- 
er, 125 N.E. 324, 290 Ill. 440; Farmer 
v. Davis, 124 N.E. 640, 289 Ill. 392; 
Geiger v. Bardwell, 99'N.E. 582, 255 
TUT S32.05 

Iowa.—Bailey yv. Cherokee State 
Bank of Cherokee, 227 N.W. 129, 208 
Iowa 1265. 


sound 
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Kan.—Cole v. Drum, 197 P. 1105, 
109 Kan. 148. 

Ky.—Frazie’s Ex’x v. Frazie, 217 S. 
W. 668, 186 Ky. 613; Robinson v. 


Davenport, 201 S.W. 28, 179 Ky. 598. 


La.—Wilcox v. City of Hammond, 
112 So. 375, 163 La. 489. 


Md.—Cronin v. Kimble, 144 A. 698, 
156 Md. 489. 


Mo.—Post v. Bailey, 254 S.W. 71; 
Sica Fulkerson, 162 S.W. 171, 254 
oO. 3 


N.J.—Waddington v. Buzby, 16 A. 
690, 45 N.J.Eq. 178, 14 Am.S.R. 706. 


N.Y.—Phillips v. Flagler, 143 N.Y. 
S. 798, 82 Misc. 500 [aff 151 N.Y.S. 
1140, 166 App.Div. 964]; In re D’Ar- 
schot’s Will, 143 N.Y.S. 732, 82 Misc. 
16; In re McCabe’s Will, 134 N.Y.S. 
682, 75 Misc. 35. 

Ohio.—Wilson vy. Wilson, 32 Ohio 
Ciphetiw 298° 

Or.—Clark v. Clark, 267 P. 534, 125 
Or. 333; In re Buren’s Will, 83 P. 530, 
47 Or. 307. 
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ing memory,’? vacillating 


understand what he is doing.*® 


Senile dementia,®® often a result from old age, 
does not necessarily result in mental incapacity to 
make a will,8? but there must be such a failure of 
mind as will deprive the testator of intelligent ac- 
The disease is progressive in nature,** and 


tion.®3 


Pa.—Wuller’s Est., 14 Pa.Dist. 89. 

Tex.—Ara v. Bernhardt, (Civ.App.) 
29 S.W.(2d) 867; Whitney v. Murrie, 
(Civ.App.) 264 S.W. 270; Bradshaw 
v. Brown, (Civ.App.) 218 ‘S.W. 1071. 

Man.—National Trust Co. v. Tay- 
lor, 32 Man. 274. 

Newfoundl.—Re Walsh, 
foundl. 738. 

Physical infirmities generally see 
infra § 41. 

72. Ala.—Posey v. Donaldson, 
So. 662, 189 Ala. 366. 

Cal.—In re Presho’s Estate, 238 P. 
944, 196 Cal. 639; In re Struve’s Es- 
tate, 279 P. 846, 100 Cal.App. 255. 


7 New- 
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Conn.—Dripps v. Meader, 109 A. 
808, 94 Conn. 559. 
Ill.—Forberg v. Maurer, 168 N.E. 


308, 336 Ill. 192; Blackhurst v. James, 
OTN oe 226; ec93: Tl. 2is~ Geiger sv. 
Bardwell, 99 N.E. 582, 255 Ill. 320. 

Iowa.—Albright v. Moeckly, 210 N. 
W. 813, 202 Iowa 565; In re Koll’s 
Estate, 206 N.W. 40, 200 Iowa 1122; 
Speer v. Speer, 123 N.W. 176, 146 Iowa 
6, 140 Am.S.R. 268, 27 L.R.A.N.S. 294; 
Giese v. Coie, 115 N.W. 236, 137 lowa 
13. 


Kan.—Klose v. Collins, 
494, 137 Kan. 321. 


Mo.—Berkemeier v. Reller, 37 S.W. 


20 P.(2d) 


(2d) 430; Smarr v. Smarr, 6 S.W.(2d) 
860, 319 Mo. 1153; Post v. Bailey, 254 
S.W. 71; Hahn v. Hammerstein, 198 


S.W. 838, 272 Mo. 248; McFadin v. 
Catron, 25 S.W. 506, 120 Mo. 252. 


N.J.—Merrill v. Rush, 33 N.J.Eq. 
537; Garrison v. Garrison’s Ex’rs, 15 
N.J.Eq. 266; Turner v. Cheesman, 
15 N.J.Eq. 243;, Whitenack v. Stryker, 
2UN. J. Hq. 8: 

N.Y.—Children’s Aid Soc. v. Love- 
ridge, 70 N.Y. 387; Reynolds v. Root, 
62 Barb. 250; Matter of Mabie’s Will, 
CAmPNE Ya. o00, vo. Misc. 17:97)" In Mire 
Soule’s Will, 3 N.Y.S. 259, 22 Abb.N. 
Cas. 236, 1 Connoly Surr. 18 [aff 11 
IN=YeS. 949, 67 tun (586, aff 27 INH: 
852, 126 N.Y. 640]; In re Clearwa- 
ter’s Will, 2 N.Y.S. 99; Clarke v. Da- 
vis, 1 Redf.Surr. 249. 


Okl.—McClure v. Kerchner, 229 P. 
589, 107 Oki. 28. 

Or.—Bain v. Cline, 33 P. 542, 24 Or. 
ii, 41 Am.s: RR, Sol. 


Pa.—Aggas v. Munnell, 152 A. 840, 
302 Pa. 78; Shreiner v. Shreiner, 35 
A. 974, 178 Pa. 57; Fow’s Estate, 23 
A. 447, 147 Pa. 264; Wilson v. Mitch- 
ell, 101 Pa. 495; Brannon’s Est., 18 
Pa.Dist. 338; Wuller’s Est., 14 "Pa. 
Dist. 89; Stevenson vy. Kingsley, 8 Pa. 
Distwato.. Darr Ss) Wst., 3 PaCo, 3193 
Wood’s Estate, 13 Phila. 236. 


S.C.—Kirkwood v. Gorden, 41 S.C. 
L. 474, 62 Am.D. 418. 


Tex.—Bradshaw v. Brown, (Civ. 
App.) 218 S.W. 1071. 
Va.—Howard v. Howard, 72 S.E. 


judgment,** 
ness,’* slovenliness in dress,”® eccentricities or pe- 
culiarities in habit or speech,’® and even delusions 
or hallucinations if they do not affect the execution 
of the will,*77 and he is not limited to conventional 
methods of disposition.‘® The will is not valid where 
an aged person is so enfeebled mentally as not to 
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childish- 


Mindedness.*7 


the disease, but by its effect in the particular case. 


[§ 40] 11. Impairment 
A mere flickering remnant of mem- 


[§§ 39-40 


it must be determined whether its progress has so 
impaired the faculties of the testator that they fall 
below the mark of legal capacity.*® 
termined not alone by the nature and tendency of 


This must be de- 
e 85 


of Memory; Absent- 


ory is not enough,** but if the testator has sufficient 


133, 112 Va. 566; Montague v. Allan’s 
BEx’r, 78 Va. 592, 49 Am.R. 384. 


Man.—National Trust Co. v. Tay- 
lor, 32 Man. 274. 


Newfoundl.—Re 
foundl. 206. 

Impaired memory generally see in- 
fra § 40. 

73. Wuller’s Est., 14 Pa.Dist. 89; 
Tarr’s Estate, 3 Pa.Co. 319. 

74 Chandler v. Fisher, 125 N.E. 
324, 290 Ill. 440; Bailey v. Cherokee 
State Bank of Cherokee, 227 N.W. 129, 
208 Iowa 1265; Albright v. Moeckly, 
210 N.W. 813, 202 Iowa 565; Klose v. 
Collins, 20 P.(2d) 494, 137 Kan. 321. 


Allan, 6 New- 


75. In re McDermott’s Will, 154 
N.Y.S. 928, 90 Misc. 526. 
76. ITowa.—Bailey v. Cherokee 


State Bank of Cherokee, 227 N.W. 129, 
208 Iowa 1265. 

Mo.—Berkemeier v. Reller, 37 S.W. 
(2d) 430; Smarr v. Smarr, 6 S.W.(2d) 
860, 319 ‘Mo. 1153; Hahn v. Hammer- 
stein, 198 S.W. 833, 272 Mo. 248. 


N.J.—In re Cassidy’s Estate, 135 
A. 466, 4 N.J.Mise. 1014. 

INGYS , 154 
N.Y.S. 923, 90 Misc. 526. 


Pa.—Aggas v. Munnell, 152 A. 840, 
802 Pa. 78. 


Effect of eccentricity generally see 
Supra § 34. 

77. Wiley v. Gordan, 104 N.E. 500, 
181 Ind. 252; In re Koll’s Estate, 206 
N.W. 40, 200 Iowa 1122; Sheldon v. 
Dow, 1 Dem.Surr. (N.Y.) 503; Roger’s 
Hst., 2 Pa.Co. 545. 


Effect of delusions or hallucina- 
tions generally see supra § 30. 


78. Turner v. Butler, 161 S.W. 745, 
253 Mo. 202. 
. [a] It is not law that, if testator, 
although competent, is aged and has 
impaired mind and memory, his will 
ought not to be sustained, unless dis- 
position of property was fairly made 
and accorded with intentions pre- 
viously expressed or implied from 
family relations. In re Cooper’s Es- 
tate, 194 N.W. 218, 196 Iowa 116. 


79. Ala.—Roberts Vv.) Drawiek) a3 
Ala. 68. 

Kan.—Hudson vy. Hughan, 42 P. 
701, 56 Kan. 152. 


Md.—Davis v. Denny, 50 A. 1037, 94 
Mad. 390, 7 Prob.Rep.Ann. 405. 


Mich.—Schneider v. Vosburg, 
N.W. 1129, 148 Mich. 476. 


N.Y.—Matter of Liddington’s Will, 
4 N.Y.S. 646, 51 Hun 638; Shaw’ s Will, 
2 Redf.Surr. 107. 
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Tex.—Cockrill v. Cox, 65 Tex. 669. 


Wis.—Silverthorn’s Will, 32 N.W. 
287, 68 Wis. 372; Holden v. Meadows, 
31 Wis. 284. 


mental capacity to collect the particulars essential 
to a valid testamentary 
mentary capacity although his memory may be fee- 
ble or somewhat impaired,®° and although he may 


disposition,®® he has testa- 


Can.—Baptist v. Baptist, 23 Can.S. 
OS Bis 

Man.—National Trust Co. v. 
lor, 32 Man. 274. 

[a] Setting will aside.—Tender 
regard for the aged requires not only 
that their intelligent disposition be 
upheld, but that unintelligent ones 
or ones not their own should be set 
aside. Appeal of Rogers, 138 A. 59, 
126 Me. 267. 

80. Definition and character see 
Insane Persons § 60. 

81. See Insane Persons § 60. 

82. Graham y. Deuterman, 91 N.E. 
61, 244 Ill. 124. See Smith v. Smith, 
205 Ill.App. 116. 

83. In re Koll’s Estate, 206 N.W. 
40, 200 Iowa 1122; Gates v. Cole, 115 
N.W. 236, 137 Iowa 613. 

84. See Insane Persons § 60. 


85. Byrne v. Fulkerson, 162 S.W. 
171, 254 Mo. 97. 


86. Blackhurst v. James, 127 N.E. 
ZAG, e298 leet: 


87. Accompanied by old age see 
supra § 39. 

88. National Trust Co, 
lor, 32 Man. 274. 


89. See supra § 23. 


90. Ala.—Kramer v. Weinert, 1 So. 
26, 81 Ala. 414. 

Ill.—Blackhurst v. James, 127 N.E. 
226, 293 Ill. 11; Drum vy. Capps, 88 
N.E. 1020, 240 Ill. 524; Daly v. Daly, 
5d NBL o Otis USoe Li 260 a ia vl omens 
Pegram, 37 N.E. 837, 151 Ill. 106; Bice 
v. Hall, 12 N.B. 236, 120 Ill. 597; Yoe 
v. McCord, 74 Ill. 33. 


Tay- 


v. Tay- 


Ind.—Lamb v. Lamb, 5 N.B. 171, 
105 Ind. 456; Lowder v. Lowder, 58 
Ind 538: 


Iowa.-—Speer v. Speer, 123 N.W. 
176, 146 Iowa 6, 140 Am.S.R. 268, 27 
L.R.A.N.S. 294. 


Ky.—McCrocklin’s Adm’r v. Lee, 56 
S.W.(2d) 564, 247 Ky. 31; Howard v. 
Coke, 7 B.Mon. 655. 


Mich.—Schneider vy. Vosburgh, 106 
N.W. 1129, 143 Mich. 476; Prentis v. 
Bates, 50 N.W. 687, 88 Mich. 567 [mod 
on other grounds 53 N.W. 153, 93 
Mich. 234, 17 L.R.A. 494]; Aikin v. 
Weckerly, 19 Mich. 482. 


Mo.—Kischman vy. Scott, 65 S.W. 
1031, 166 Mo. 214. 


N.J.—In re Eddy’s Will, 32 N.J.Eq. 
701 [rev on other grounds 33 N.J.Eq. 
574]; In re Smith’s Will, 133 A. 48, 
4 N.J.Mise. 353. 


N.Y.—In re Stewart, 13 N.Y.S. 219, 
59 Hun 618; Pilling v. Pilling, 45 
Barb. 86; In re Carpenter’s Will, 145 
- 865; Bleecker. vy. Lynch, 1 
Bradf.Surr. 458. 


Ohio.—Gregg v. Moore, 33 Ohio Cir. 
Ct. 534; Wilson v. Wilson, 32 Ohio 
Cir.Ct. 498. 


Okl.—McClure v. Kerchner, 229 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 40-41] 


have lapses of memory®! or periods of absent-mind- 


edness. 2 


[§ 41] 12. Sickness, Disease, and Physical Infirm- 
Physical infirmities, disabilities, and afflic- 
tions of themselves do not incapacitate an individ- 
ual from making a testamentary disposition of his 
property,°®* and a sick person may make a valid will, 
even in his last illness,®° or when he is in a dying con- 


ity.°8 


589, 107 Okl. 28. 


Pa.—In re Minnig’s Hstate, 150 A. 
626, 300 Pa. 485; In re Snyder’s Es- 
tate, 123 A. 663, 279 Pa. 63; Wuller’s 
Est., 14 Pa.Dist. 89; Hopple’s Estate, 
13 Phila. 259. 


Philippine.—Jocson v. Jocson, 
Philippine 701. 


46 


Man.—National Trust Co. v. Taylor, 


32 Man, 274. 


91. In re Campbell’s Will, 
Y.S. 1086. 


[a] Forgetfulness is not inconsist- 
ent with testamentary capacity. In 
re Richardson’s Will, 202 N.W. 114, 
199 Iowa 1320; In re Carpenter’s 
Will, 145 N.Y.S. 365. 

$2. Ouachita Baptist College v. 
Scott, 42 S.W. 536, 64 Ark. 349; Mc- 
sore v. Kerchner, 229 P. 589, 107 Okl. 


136 N. 


93. Excessive use of drugs see su- 
pra § 38. 


Intoxication see supra § 37. 


94 Ala.—Watkins v. Yeatman, 66 
So. 707, 189 Ala. 370. 


Ark.—Griffin v. Union Trust Co., 266 
S.W. 289, 166 Ark. 347. 


Cal.—In re Stump’s Estate, 260 P. 
543, 202 Cal. 308. 


Ill.—Turckheim v. Birkley, 122 N. 
E. 814, 287 Ill. 434; Geiger v. Bard- 
well, 99 N.E. 582, 255 Ill. 320. 


Iowa.—Cookman v. Bateman, 231 
N.W. 301, 210 Iowa 503; Gates v. Cole, 
115 N.W. 236, 137 Iowa 613. 


Ky.—Kidd v. Rodfus, 43 S.W.(2d) 
501, 241 Ky. 133; Robinson y. Paxton, 
276 S.W. 500, 210 Ky. 575. 


Md.—Cronin v. Kimble, 144 A. 698, 
156 Md. 489. 

Mich.—In re Aylward’s Estate, 219 
N.W. 697, 243 Mich. 9; Hoban v. 
Piquette, 17 N.W. 797, 52 Mich. 346. 


Mo.—Smarr v. Smarr, 6 S.W.(2d) 
860, 319 Mo. 1153; Lindsey v. Ste- 
phens, 129 S.W. 641, 229 Mo. 600; 
Wood v. Carpenter, 66 S.W. 172, 166 
Mo. 465. 


Mont.—In re Hobbin’s Estate, 
P. 7, 41 Mont. 39. 


Neb.—James v. Sutton, 54 N.W. 670, 
36 Neb. 393. 


N.Y.—In re Cook’s Will, 217 N.Y.S. 
176, 217 App.Div. .342 [aff 154 N.B. 
823, 244 N.Y. 63]; Roche v. Nason, 93 
Nev. 560, -105 —App.Div. 256 [aff 77 
N.E. 1007, 185 N.Y. 128]; In re Tyme- 
son’s Will, 187 N.Y.S. 330, 114 Misc. 
643; In re Carver’s Will, 23 N.Y.S. 
753, 3 Misc. 567, 1 Pow.Surr. 316 [aff 
28 N.Y.S. 1126, 75 Hun 612]; Cornwell 
v. Riker, 2 Dem.Surr. 354. 


Ohio.—Gregg v. Moore, 33 Ohio Cir. 
Ct534. 


Or.—In re Diggins’ Estate, 149 P. 
73, 76 Or. 341; In re Buren’s Will, 83 
P. 530, 47 Or. 307; Chrisman v. Chris- 
man; 13.16, 16°Or, 127. 

Pa.—Masseth v. Masseth, 
1976, 213 Pa. 434; Spellier’s Bst., 
Pa.Co. 429. 

Philippine.-—Amata v. Tabligo, 48 
Philippine 485; Matter of Butalid, 10 
Philippine 27. 


[68 C. J.—18] 


108 


62 A. 
13 


WILLS 


[68 C.J.] 443 


dition,®* unless the surrounding circumstances are 


such as show that he was not possessed of testamen- 


tary capacity.°* 


S.C.—Jones v. Harris, 37 S.C.L. 14. 

S.D.—In re Brown’s Estate, 224 N. 
Wi. 94257555 S:. De 539 

Tenn.—State v. Goodman, 181 S.W. 
312, 133 Tenn. 3753" Hill v. Fly, (Ch. 
A.) 52-S.W. 731. 

Va.—Tabb v. Willis, 156 S.E. 556, 
155 Va. 836. 


Wash.—Wilson v. Craig, 150 P. 
eee 86 Wash. 465, Ann.Cas.1917B 
dale 

[a] Defects only of senses do not 


incapacitate a person possessing suf- 
ficient mind to perform a valid testa- 
mentary act to make a will. Weir v. 
Fitzgerald, 2 Bradf.Surr. (N.Y.) 42. 


[b] Fainting spells.—The fact 
that testatrix often had sinking or 
fainting spells and had one shortly 
before she made her will did not in- 
capacitate her. Betz v. Lovell, 72 So. 
500, 197 Ala. 239. 


95. Cal—In re Carson’s Estate, 
239 P. 364, 74 Cal.App. 48. 


Mo.—Martin v. Bowdern, 59 S.W. 
227, L58> Mo. 379. 


N.J.—Dieffenbach v. Grece, 
536, 56 N.J.Eq. 365. 


N.Y.—Matter of McGraw’s Will, 41 
N.Y.S. 481, 9 App.Div. 372; Matter of 
Connor’s Will, 7 N.Y.S. 855, 55 Hun 
606, 5 Silv.Sup. 261 [aff 27 N.E. 413, 
124 N.Y. 663]; In re Cohen’s Will, 176 
N.Y.S. 689, 106 Misc. 644; Matter of 
Wilde’s Will, 77 N.Y.S. 164, 38 Misc. 
149; In re Walther’s Will, 7 N.Y.S. 
417. 


Ohio.—Baillie v. Heimsath, 151 N.E. 
788, 20 Ohio App. 216. 


Pa.—tIn re Hamilton’s Estate, 16 Pa. 
Co. 303; Matter of Nitz’s Will, 5 
Dauph.Co.” 1389; 


Ont.—Faulkner v. Faulkner, 46 Ont. 
eee Martin v. Martin, 15 Grant Ch. 
586. 


Newfoundl.—Re 
foundl. 183. 


96. In re Doolittle, 94 P. 240, 153 
Cal. 29; In re Vesper’s Estate, 134 A. 
651, 4 IN.J- Mise. 791- 


[a] Thus it is proper to instruct 
the jury that a testator, when in a 
dying condition, has sufficient capac- 
ity if, when his attention is aroused, 
his mind acts clearly and with dis- 
criminating judgment in respect of 
the act to be done and its relations. 
Hall v. Hall, 18 Ga. 40; Bevelot v. 
Lestrade, 38 N.B. 1056, 153 Ill. 625. 


97. Matter of Choate’s Will, 96 N. 
Y.S. 380, 110 App.Div. 874; In re Bur- 
rows, 11 Ohio S.&C.P. 229, 8 Ohio N. 
P. 358; Lamoureux v. Craig, 49 Can. 
S.c. 305 [rev on other grounds 22 
Que.K.B. 252, 42 Que.Super. 385]; 
Faulkner v. Faulkner, 44 Ont.L. 634, 


[a] Thus an alleged will, executed 
by the testator in a semiconscious 
state, without knowledge of its pro- 
visions, which were the suggestion of 
other minds, he signing through an- 
other person holding the pen and di- 
recting his hand was held invalid for 
lack of testamentary capacity. Dar- 
by v. Hindman, 153 P. 56, 79 Or. 223. 


98. Ark.—Kennedy v. Quinn, 266 
S.W. 462, 166 Ark. 509. 


39 A. 


Doyle, 4 New- 


Disease is not of itself a disquali- 


fication,®® but whether the testator’s mind was af- 
fected thereby must be determined with reference 
-to each particular case.®? 
found either competent or incompetent depending on 
the surrounding circumstances when suffering from 
paralysis,’ epilepsy,” apoplexy,? consumption or tu- 


The testator may be 


Cal.—In re Casarotti’s Estate, 192 
P. 1085, 184 Cal. 73; In re Weber’s Es- 
tate, 114 P. 597, 15 Cal.App. 224. 


Ill.—Carnahan v. Hamilton, 107 N. 
BE. 210, 265 Ill. 508, Ann.Cas.1916C 21. 

Mass.—Needham Trust Co. v. Cook- 
son, 146 N.E. 268, 251 Mass. 160. 

Mich.—In re Ferguson’s Estate, 215 
N.W. 51, 239 Mich. 616. 


99. Deery v. Hall, (Ind.App.) 175 
N.E. 141. 
[a] Im absence of expert testi- 


mony describing the extent and ef- 
fect of the particular disease, the tes- 
tator was held not disqualified to 
make a will. Bodine v. Bodine, 44 S. 
W.(2d) 840, 241 Ky. 706. 

[b] Hardening of arteries (1) is 
no proof of the testator’s mental in- 
capacity without a showing that it 
actually did affect the mind. Carna- 
han v. Hamilton, 107 N.E. 210, 265 
Ill, 508, Ann.Cas.1916@ 21. (2) 
Whether hardening of the arteries has 
affected the mind is not a question of 
what the tendency of that disease is, 
but the proof must be as to its ef- 
fect in the particular case. Carnahan 
v. Hamilton, supra. 


[c] Tmess eventuating in mental 
disease.—Hvidence that a person has 
a disease which must eventuate in a 
mental disease, rendering him incom- 
petent to make a will, does not prove 
that at a given time he is actually in- 
competent to execute a will. Horner 
v. Buckingham, 64 A. 41, 103 Md. 556. 


1. See cases infra this note. 


[a] Testator competent.—Hall v. 
Dougherty, 10 Del. 435; Hudson v. 
Hughan, 42 P. 701, 56 Kan: 152; In 
re McDaniel’s Will, 2 J.J.Marsh. (Ky.) 
331; Ducasse’s Heirs v. Ducasse, 45 
So. 565, 120 La. 731; Harris v. Betson, 
28 N.J.Eq. 211; Matter of Cruger’s 
Will; 73 N.Y.S. 9812, 36: Mises 4773 
Legg v. Myer, 5 Redf.Surr. (N.Y.) 
628; Gregg v. Moore, 14 Ohio Cir.Ct. 
N.S. 570; Derrenges’ Estate, 2 Pa. 
Dist.&Co. 403; Lynch’s Est., 10 Pa. 
Co. 15; Bagtas v. Paguio, 23 Philip- 
pine 227; Wilson v. Craig, 150 P. 1179, 
86 Wash. 465, Ann.Cas.1917B 871; 
In re Zawaski, (Alta.) [1927] 2 Dom. 
LER 333: 


[b] Testator incompetent.—Men- 
denhall v. Tungate, 24 S.W. 431, 95 
Ky. 208, 15 Ky.L. 639; Johnson v. 
Cochrane, 36 N.Y.S. 283, 91 Hun 165 
[aff 54 N.E. 1092, 159 N.Y. 555]; Lan- 
dis v. Landis, 1 Grant (Pa.) 248; Irish 
Me Seth 8 Serg.&R. (Pa.) 573, 11 Am. 


2. See cases infra this note. 


[a] Testator found competent.— 
Bodine v. Bodine, 44 S.W.(2d) 840, 
241 Ky. 706; Matter of Rapplee’s Will, 
21 N.Y.S. 801, 66 Hun 558 [aff 36 N.E. 
343, 141 N.Y. 553]; Matter of John- 
son’s Will, 27 N.Y.S. 649, 7 Misc. 220; 


In re Lewis’ Will, 7 N.W. 829, 51 
Wis. 101. 
[b] Testator found incompetent.— 


Matter of Rounds’ Will, 54 N'Y,S. 710, 
25 Misc. 101. 


3. Cheney v. Price, 37 N.Y.S. 117, 
90 Hun 238. 


[a] First apoplectic stroke does 
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berculosis,* Bright’s disease,> fever,® cancer,’ or 
brain disease,® or if his mind is somewhat impair- 
ed by disease,® or when he is lethargic, drowsy, or 
stupefied from illness,?° in great suffering,1* weak 
physically,? or if he is delirious at times, if the will 
is not made in such a delirious spell.*? : 


[§ 42] 13. Deafness, Dumbness, 


not necessarily and per se incapaci- 
tate a person from ever afterward 
making a will, since such person may 
be restored to almost normal health 
of body and mind. In re Benjamin’s 
Walias6 IN6YSS: 107.0. 

[b] State of coma.—A_ testatrix 

who was stricken with apoplexy, in- 
cident to cerebral hemorrhage, and 
was in a comatose condition and de- 
void of the power of articulate speech 
at the time the will was made was 
held to be lacking in testamentary ca- 
pacity. Lim v. Chinco, 55 Philippine 
891. 
4 Ayers v. Ayers, 12 A. 621, 43 N.J. 
Edwardson v. Gerwien, 171 
N.wW. 101, 41 N.D. 506; Bugnao: v. 
Ubag, 14 Philippine 163. 

5. In re Bacigalupi’s Estate, 261 
P. 470, 202 Cal. 450; In re Barber’s 
Will, (N.J.) 49 A. 826; Matter of Mc- 
Kean’s Will, 66 N.Y.S. 44, 31 Misc. 
703; Matter of Buchan’s Will, 38 N. 
Y.S. 1124, 16 Misc. 204; Mairs v. 
Freeman, 3 Redf.Surr. (N.Y.) 181. 

6 Keithley v. Stafford, 18 N.E. 740, 
126 Ill. 507; Sehr v. Lindemann, 54 S. 
W. 537, 153 Mo. 276; Matter of Bush, 
5IINGYS.228, 2 Connoly Surr, 330. 


7, Rarick v. Ulmer, 42 N.E. 1099, 
144 Ind. 25; McFadin v. Catron, 25 
S.W. 506, 120 Mo. 252; In re Cassidy’s 
Estate, 1385 A. 466, 4 N.J.Misc. 1014; 
Matter of Gihon, 60 N.Y.S. 65, 44 App. 
Dive oe tl ipattl ba Nowe L110; 163- N2Y. 
595]; Matter of Metcalf’s Will, 38 N. 
VoSu eto eh6, Mise, 180: 

[a] Mutual wills.—The fact that 
testatrix, who had cancer when she 
and her sister executed mutual wills, 
would probably die before her sister, 
would not affect the validity of tes- 
tatrix’s will if otherwise valid. Hus- 
ton vy. Bell, 103 N.E. 2138, 260 Ill. 354. 

8. See cases infra this note. 

[a] Testator competent.—In_ re 
Fricke, 19 N.Y.S. 315, 64 Hun 639 [aff 
32 N.E. 648, 135 N.Y. 659] (tumors on 
the brain not affecting mind); Mat- 
ter of Kiedaisch’s Will, 13 N.Y.S. 255, 
2 Connoly Surr. 438 (general paresis) ; 
Parramore vy. Taylor, 11 Gratt. (52 
Va.) 220 (softening of the brain and 
paralysis); Badenach v. Inglis, 29 
Ont.L. 165, 4 Ont.W.N. 1495 (general 
paresis). 

[b] Testator incompetent.—Mat- 
ter of Loewenstine’s Estate, 21 N.Y.S. 
931, 2 Mise. 323 (progressive paresis). 


{c] Mental disease does not affect 
validity of a will unless the provi- 
sions of the will are thereby affected. 
In re Aylward’s Estate, 219 N.W. 697, 
243 Mich. 9. 


9. In’ re Mahoney, 12 N.Y.S. 122 
[rearg den 14 N.Y.S. 335, 60 Hun 579]; 
McMasters v. Blair, 29 Pa. 298; Gat- 
ley’s Estate, 4 Pa.Dist. 52, 16 Pa.Co. 
69; Cardwell’s Estate, 10 Pa.Co. 318, 
20 Phila. 149; Jocson v. Jocson, 46 
Philippine 701; Tomkins v. Tomkins, 
17° S.C. 92,19 Am:D. 656; 

Necessity for absolutely 
mind generally see supra § 24 

10. Garrison v. Blanton, 48 Tex. 
299; arwood v. Baker, 3 Moore P.C. 
282, 13 Reprint 117; McLaughlin v. 
McLellan, 26 Can.S.C. 646; Faulkner 


sound 
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and Blindness. 


v. Faulkner, 46 Ont.L. 69; Thomson 
v. Torrance, 28 Grant Ch. (Ont.) 253. 

[a] Testamentary incapacity may 
bo shown to exist when the mind is 
so disordered by the ravages of 
disease and so dull and torpid as not 
to measure up to a common sense tes- 
tamentary mark. Crum y. Crum, 132 
S.W. 1070, 231 Mo. 626. 


11. Ark.—Griffin v. Union Trust 
Co., 266 S.W. 289, 166 Ark. 347. 


Ill.—Epling v. Hutton, 13 N.E. 242, 
12 PLS 5 5. 


Ind.—Stevens v. Leonard, 56 N.E. 
2d, 154° Ind. 67, 72 Am™S°R, 446; 5 
Prob.Rep.Ann. 369. 


N.Y.—Matter of Gihon, 60 N.Y.S. 
65, 44 App.Div. 621 [aff 57 N.E. 1110, 
163 N.Y. 595]; Matter of Harris’ Will, 
44 N.Y.S. 341, 19 Misc. 388. 


Pa.—In re Lenhart’s Estate, 49 A. 
305, 199 Pa. 618; Spellier’s Est., 2 Pa. 
Dist: 513. 

Wis.—lIn re Pitt’s Estate, 55 N.W. 
149, 85 Wis. 162, 39 Am.S.R. 828. ' 

[a] One in paroxysms of pain is 
incompetent. Blake v. Rourke, 38 N. 
W. 392, 74 Iowa 519. 


12. See cases infra this note. 


[a] Testator competent. — In re 
Guilfoyle’s Will, 31 P. 553, 96 Cal. 
598, 22 L.R.A. 370; In re Weber’s Es- 
tate, did 9 Pp. 590715 (CaltApp a 224: 
Landry v. Morris, 156 N.E. 270, 325 
Ill. 201; Cookman v. Bateman, 231 
N.W. 301, 210 Iowa 508; Bush v. Lisle, 
12 S.W. 762, 89 Ky. 393, 11 Ky.L. 708; 
Orndorff v. Hummer, 12 B.Mon. (Ky.) 
619; Berry v. Baltimore Safe Deposit, 
ete., Co., 53 A. 720, 96 Md. 45; In re 
Jernberg’s Estate, 190 N.W. 990, 153 
Minn. 458; Hughes v. Rader, 82 S.W. 
32, 183 Mo. 630; Jackson vy. Hardin, 83 
Mo. 175; In re Hobbins’ Hstate, 108 
P. 7, 41 Mont. 39; Stoutenburgh v. 
Hopkins, 12 A. 689, 48 N.J.Eq. 577 
[aff 19 A. 622, 45 N.J.Eq. 890]; Mat- 
ter of Dixon’s Will, 59 N.Y.S. 441, 42 
App.Div. 481; Matter of Hawley, 89 
N.Y.S. 8038, 44 Misc. 186 [aff 91 N.Y.S. 
1097, 100 App.Div. 513]; Matter of 
Barbineau’s Will, 59 N.Y.S. 375, 27 
Misc. 417; Matter of Seagrist’s Will, 
32 N.Y.S. 1095, 11 Mise. 188 [aff 37 N. 
Y.S. 496, 1 App.Div. 615, aff 48 N.E. 
1107, 153 N.Y. 682]; Matter of Patter- 
son’s Will, 13 N.Y.S. 463, 26 Abb.N. 
Cas. 395, 59 Hun 624 [rearg den 16 N. 
Y.S. 146, 61 Hun 625]; In re Ogden’s 
Will, 2 N.Y.S. 345; Brush y. Holland, 
3 Bradf.Surr. (N.Y.) 461: Stark ‘v. 
Cress, 4 Ohio App. 92; Stark v. Cress, 
22 Ohio Cir.Ct.N.S. 88; Skinner v. 
Lewis, 62 P. :5628, 67 P..951, 40 Or. 
571; Chrisman v. Chrisman, 18 P. 6, 
16 Or. 127; Eldridge’s Estate, 11 Pa. 
Dist. 348; Adams’ Estate, 10 Pa.Dist. 
237; Dockerty’s Estate, 8 Lack.Leg. 
N. (Pa.) 157; In re Brown’s Estate, 
224 N.W. 942, 55 S.D. +58; In. re 
Hackett’s Estate, 145 N.W. 487, 33 S. 
D. 208; Emes v. Emes, 11 Grant.Ch. 
(Ont.) 325. , 


[b] Testator incompetent.—Smith 
v. Henline, 51 N.E. 227, 174 Ill. 184, 
4 Prob.Rep.Ann. 61; Gurley v. Park, 
35 N.E. 270, 185 Ind. 440; In re Mc- 
Carthy’s Will, 20 N.Y.S. 581, 65 Hun 
624; Alston v. Jones, 17 Barb. (N.Y.) 


*By BERNARD J. KENNY (§§ 43-100). 
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[§§ 41-43 


A person is not incompetent to make a will because 
of defective eyesight or total blindness,‘ or total or 
partial deafness,!® nor is he incapacitated by a com- 
bination of such infirmities, as where he is wholly 
or partially deaf and blind,® or deaf and dumb.*? 


[§ 43] D. Evidence*!8—1. Presumptions 
Burden of Proof—a. In General—(1) Presump- 


and 


276; Matter of Rounds’ Will, 54 N. 
Y.S. 710, 25 Mise.°101; In re Coop’s 
Will, 6 N.Y.S. 664; Leech v. Leech, 1 
Phila. (Pa.) 244, 5 Pa.L.J.R. 86. 


Feebleness from age see supra § 
9. 


13, Ky.—Berry v. Hamilton, 10 B. 
Mon. 129. 
é N.J.—Lee v. Scudder, 31 N.J.Ea. 
Soe 


N.Y.—Matter of Cornelius’ Will, 51 
N.Y.S. 877, 23 Misc. 434. 


Pa.—De Haven’s Appeal, 75 Pa. 337. 


R.I.—Lancaster vy. Alden, 58 A. 638, 
26 R.I. 170. 

[a] While delirious one is incapa- 
ble of making a will. Copeland’s Ex’r 
v. Copeland’s Heirs, 32 Ala. 512; 
Jackson & Van Pelt v. Moore, 14 La. 
Ann. 213; Aubert v. Aubert, 6 La.Ann. 
104. 


14. Cal.—In re Packer’s Estate, 129 
P: (78, V6 Calm 525: 


La.—State v. Martin, 2 La.Ann. 667. 


Mass.—Collis v. Walker, 172 N.E. 
228, 272 Mass. 46. 


Neb.—Elliott v. Elliott, 
1006, 3 Neb. (Unoff.) 832. 


N.J.—Waddington v. Buzby, 16 A. 
690, 45 N.J.Eq. 173, 15 Am.S.R. 706. 


N.Y.—In re Liddington’s Will, 4 N. 
Y.S. 646, 51 Hun 638. 


Pa.—Sharp’s Appeal, 19 A. 679, 134 
Pa. 492; Wilson v. Mitchell, 101 Pa. 
495; Willis’ Est., 17 Pa.Dist. 367. 

Philippine.—Avelino v. De la Cruz, 
21 Philippine 521. 


S.C.—Ray v. Hill & Archer, 22 S.C. 
Eq. 297, 49 Am.D. 647. 


Eng.—King v. Berry, Ir.R. 5 Eq. 
309; Edwards v. Fincham, 4 Moore 
Pic: 198, 23 Reprint. 277; — buraureves 
alert, 3 Moore P.C. 136, 13 Reprint 


[a] Requirement of care.—Blind- 
ness of the testator requires care in 
making certain that the instrument 
states his testamentary design and 
disposes of his property as he desires, 
and that suitable safeguards be ex- 
ercised to prevent trick, deception, or 
imposition. Collis v. Walker, 172 N. 
E. 228, 272 Mass. 46. 


15. In re Eklund’s Estate, 242 N. 
W. 467, 186 Minn. 129. 


16. Frazie’s Ex’x v. Frazie, 217 S. 
W. 668, 186 Ky. 613; In re McCabe’s 
Will, 134 N.Y.S. 682, 75 Misc. 35; 
Sharp’s Appeal, 19 A. 679, 134 Pa. 
492; Wilson v. Mitchell, 101 Pa. 495. 


17. Potts v. House, 6 Ga. 324, 50 
Am.D. 329; Bagtas v. Paguio, 22 
Philippine 227; Matter of Geale, 33 
L.J.P.&M. 125, 3 Swab.&Tr. 430, 164 
Reprint 1342; Matter of Owston, 31 
L.J.P.&M. 177. 


[a] Partial deafness and difficulty 
in articulation does not render a tes- 
tator incompetent. Wood vy. Wood, 4 
Brewst. (Pa.) 75. 

18. Cross references: 

Generally see Evidence 16 C.J. p 1. 
Mistake, fraud, and undue influence 
see infra §§ 459-477. 


92 N.W. 


———— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 43] 


tions.1°9 


Mode of reception of evidence on trial 
see infra §§ 875-885. - 


Probate, establishment, and annul- 
ment see infra §§ 595-1109. 


Proof of sanity or insanity see Insane 
Persons §§ 560—568. 


Subpceena and production of witnesses 
see infra § 875. 


19. Other presumptions obtaining 
in will contests see infra §§ 747-762. 
20. U.S.—Stevens v. Vancleve, 
ECas.No. 13,412, 4 Wash.C.C.. 262. 


Ala.—Kilgore v. Atkinson, 149 So. 
808; Houston v. Grigsby, 116 So. 686, 
217 Ala. 506; Park v. Whitfield, 97 
So. 68, 210 Ala. 18; West v. Arrington, 
76 So. 352, 200 Ala. 420; Johnston v. 
Johnston, 57 So. 450,-174 Ala. 220; 
Councill v. Mayhew, 55 So. 314, 172 
Ala. 295; Knox v. Knox, 11 So. 125, 95 
wa. 495,36 Am:S.R. 2355) Cotton <y. 
Ulmer, 45 Ala. 378; Stubbs v. Hous- 
ton, 33 Ala. 555; Copeland’s Ex’r v. 
Copeland’s Heirs, 32 Ala. 512. 


Ariz.—In re Greene’s Estate, 11 P. 
(2d) 947, 40 Ariz. 274. 


Ark.—Emerich y. Arendt, 14 S.W. 
(2d) 547, 179 Ark. 186; Taylor v. Mc- 
Clintoek, 112. S:W.--405,..87 Ark. 243: 
McCulloch v. Campbell, 5 S.W. 590, 
49 Ark. 367. 


Cal.—In re Fisher’s Estate, 259 P. 
755, 202 Cal. 205; In re Sexton’s Es- 
tate, 251 P. 778, 199 Cal. 759; In re 
Henderson’s Hstate, 238 P. 938, 196 
Cal. 623; In re Perkins’ Estate, 235 
P. 45, 195 Cal. 699; In re Relph’s Es- 
tate, 221 P: 361,192 Cal. 454-—In re 
Dow’s Estate, 183 P. 794, 181 Cal. 
106; In re Martin’s Estate, 151 P. 138, 
170 Cal. 657; In re Cullberg’s Estate, 
146 P. 888, 169 Cal. 365; In re Mac- 
Crellish’s HEstate, 141 P. 257, 167.Cal. 
711, L.R.A.1915A 443; In re Johnson’s 
Estate, 93 P. 1015, 152 Cal. 778; In re 
Dole’s Estate, 81 P. 534, 147 Cal. 188; 
Panaud v. Jones, 1 Cal. 488; In re 
Sandman’s Estate, 8 P.(2d) 499, 121 
Cal.App. 9; In re Whitworth’s Estate, 
294 P. 84, 110 Cal.App. 526; In re Mc- 
Donnell’s Hstate, 293 P. 651, 109 Cal. 
App. 577; In re Casassa’s Hstate, 276 
P. 366, 98 Cal.App. 97; In re Ramey’s 
Hstate, 217 P. 135, 62 Cal.App. 413; In 
re Weber’s Estate, 114 P. 597, 15 Cal. 
App. 224. 

Conn.—Sturdevant’s Appeal, 42 A. 
70, 71 Conn. 392; Barber’s Hstate, 27 
A. 973, 63 Conn. 393, 22 L.R.A. 90. 


Del.—Rodney v. Burton, 86 A. 826, 
27 Del. 171; In re Miller’s Will, 85 A. 
803, 26 Del. 477; Lodge v. Lodge’s 
Will, 7 Del. 418; Duffield v. Robeson, 
2 Del. 375. 


Fla.—Gardiner vy. Goertner, 149 So. 


23 


186; Newman vy. Smith, 82 So. 236, 
Ca MAG 33.. 667 OS Sia | 
Hawaii.—Estate of Lopez, 25 


Hawaii 197. 


Tll.—Morecraft v. Felgenhauer, 178 
N.E. 877, 346 Ill. 415; Down v. Com- 
stock, 149 N.E. 507, 318 Ill. 445; Dono- 
van v. St. Joseph’s Home, 129 N.E. 1, 
295 I1l.°1255Craizg,-v.:\Southard, 44.N; 
E. 393, 162 Ill. 209; Pendlay v. Eaton, 
DEL ONDE ee, MEN IONE Ae neh hort een isa 
Wilbur aie ONG Ee 0716.0) 12:9). 2117 392is 
Trish v. Newell, 62 Ill. 196, 14 Am. 
Ee Os 

Ind.—Blough vy. Parry, 40 N.E. 70, 43 
N.E. 560, 144 Ind. 468; Herbert v. 
Berrier, 81 Ind. 1; Rush v. Megee, 36 
tnd.) 69s 


As a general rule, until the contrary is es- 
tablished, a testator is presumed to be sane and to 
have sufficient mental capacity to make a valid 
will,?° and when a testamentary writing is shown to 
be valid such presumption arises.?1 
tion obtains over the entire process of the execution 
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contrary.”? 


The presump- 


Iowa.—Waters v. Waters, 207 N.W. 
598, 201 Iowa. 586; Kerhoff v. Monke- 
meier, 175 N.W. 762, 188 Iowa 103; 
Philpott v. Jones, 146 N.W. 859, 164 
Iowa 730; In re Walker’s Will, 128 
N.W. 386, 152 Iowa 154; In re Duna- 
hugh’s Will, 107 N.W. 925, 130 Iowa 
692; In re Hull’s Will, 89=N.W. 979, 
117 Iowa 738. 

Ky.—Holden vy. Bennett, 49 S.W. 
(2d) 568, 243 Ky. 667; Leary v. Leary, 
262 S.W. 298, 203 Ky. 344; Langford’s 
Ex’r v. Miles, 225 S.W. 246, 189 Ky. 
515; Hawkins v. Grimes, 13 B.Mon. 
257; Bottom vy. Bottom, 106 S.W. 216, 
32 Ky.L. 494. 

La.—Succession of Mithoff, 122 So. 
886, 168 La. 624; Wilcox v. City of 
Hammond, 112 So. 375, 163 La. 489; 
Succession of Brugier, 83 So. 366, 146 
La. 29; Kingsbury v. Whitaker, 32 
La.Ann. 1055, 36 Am.R. 278; Chandler 
v. Barrett, 21 La,Ann. 58, 99 Am.D. 
701; Davis’ Succession, 1 La.App. (Or- 
leans) 284. 

Md.—Colburn v. HEllers, 153 A. 14, 
160 Md. 104; Scheller v. Schindel, 
188 A. 415, 153 Md. 547; Bell v. Wolf- 
Koil al'3.7 GAS Soy 2 Mids N42 07 ee Nhecut. 
chen v. Gigous, 132 A. 425, 150 Md. 79; 
Mitchell v. Slye, 122 A. 555, 143 Md. 
418; Dreyer v. Welch, 110 A. 476, 136 
Md. 219; Smith v. Shappner, 93 A. 514, 
125 Md. 409; Lyon v. Townsend, 91 A. 
704, 124 Md. 168; Gesell v. Baugher, 
60) Ay “2815-1008 NICU G6ii Ti; MS rOWM: ive 
Ward, 53 Md. 376, 36 Am.R. 422; Hig- 
gins v. Carlton, 28 Md. 115, 92 Am.D. 
666. 

Mass.—Baxter v. Abbott, 7 Gray 71 
foverr Crowninshield v. Crownin- 
shield, 2 Gray 524]; Brooks v. Bar- 
rett, 7 Pick. 94; Phelps v. Hartwell, 1 
Mass. 71. 

Mich.—In re Barlum’s Hstate, 215 
N.W. 299, 240 Mich. 393. 


Miss.—Gathings v. Howard, 84 So. 
240, 122 Miss. 355; Mullins v. Cottrell, 
41 Miss. 291. 


Mo.—Lindsey v. Stephens, 129 S.W. 
641, 229 Mo. 600. 


N.H.—Perkins v. Perkins, 39 N.H. 
163; Pettes v. Bingham, 10 N.H. 514. 


N.J.—Trumbull v. Gibbons, 22 N.J. 
Law 117; 54 AmiDs253;. Insre:Triebe's 
Will, 168 A. 404, 114 N.J.Hq. 227; In 
re Halton’s Hstate, 161 A. 809, 111 N. 
J.Eq. 148; In re Strang’s Will, 158 A. 
489, 109 N.J.Eq. 523; In re Haness’ 
Estate, 130 A. 655, 98 N.J.Eq. 645; 
In re Craft’s Estate, 94 A. 606, 85 N. 
J.Eq. 125; McCoon vy. Allen, 17 A. 820, 
45 N.J.Eq. 708; Elkinton v. Brick, 
15 A. 391, 44 N.J.Hgq. 154, 1 L.R.A. 161; 
Sloan .v. Maxwell, 3. N.J.Eq. 563; 
Whitenack v. Stryker, 2 N.J.Eq. 8. 


N.Y.—Howard v. Moot, 64 N.Y. 262; 
Delafield v. Parish, 25 N.Y. 9, 1 Redf. 
Surr. 130; Matter of Preston’s Will, 
99 N-YiS) 8125 2135 Appebiv. 7732, 37 
N.Y.Civ.Proc. 165; In re Whitmarsh’s 
Estate, 234 N.Y.S. 505, 133 Misc. 858; 
In re .Moyer’s Will, 1638 N.Y.S. 296, 
97 Misc. 512; Matter of Lapham’s 
Will, 44 N.Y.S. 90, 19 Misc. 71, 2 Gibb. 


Surr. 179; In re Kine’s Will, 172 N: 
Y.S. 869; Jackson v. Van Dusen, 6 
Johns. 144, 4 Am.D. 3380; Potter v. 


McAlpine, 3 Dem.Surr. 108. 

N.C.—In re Staub’s Will, 90 S.E. 
119, 172 N.C. 138; In re Cherry’s Will, 
79 S:Hy 288, 164 N.C. 363: 

N.D.—Black v. Smith, 224 N.W. 915, 
58 N.D. 109; Edwardson y. Gerwien, 
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of the will in the absence of credible evidence to the 
The presumption is one of fact,?* and 
has no greater force than any other rebuttable pre- 
sumption in any ordinary civil case.?* 
tinue until overcome by evidence.?° It is rebutted by 
evidence that the testator was afflicted with insanity 


It will con- 


171 N.W. 101, 41 N.D. 506. 


Ohio.—Kennedy v. Walcutt, 161 N. 
E. 336, 118 Ohio St. 442; In re Stock- 
er, 26 Ohio N.P.N.S. 112. 

Okl.—In re Riddle’s Estate, 25 P. 
(2d) 763; In re Elrod’s Estate, 6 P. 
(2d) 676, 154 Okl. 84; Peace v. Peace, 
299 P. 451, 149 Okl. 123; In re An- 
derson’s Estate, 286 P. 17, 142 Okl. 
197; In re Wah-kon-tah-he-um-pah’s 
Estate, 234 P. 210, 109 Okl. 126; Me- 
Clure v. Kerchner, 229 P. 589, 107 Okl. 
28; In re Blackfeather’s Estate, 153 
P. 839, 54 Okl. 1. 

Or.—In re Morley’s Estate, 5 P.(2d) 
92, 1388 Or. 75; In re Carr’s Will, 256 
P. 390, 121 Or. 574; In re Riggs’ Hs- 
tate, 250 P. 753, 120 Or. 38; Chrisman 
va “Ohrismans' 18> 2.165 5 Lom OLmena ue 
Greenwood y. Cline, 7 Or. 17. 

Pa.—In re Keen’s Estate, 149 A. 
737, 299 Pa. 430; In re Llewellyn’s 
Hstate, 145 A. 810, 296 Pa. 74, 66 A.L. 
R. 222; In re Wertheimer’s Estate, 
133 A. 144, 286 Pa. 155; In re Law- 
rence’s Hstate, 132 A. 786, 286 Pa. 58; 
In re Morris’ Estate, 104 A. 868, 262 
Pa. 114; Keller v. Lawson, 104 A. 
678, 261 Pa. 489; In re Spence’s Hs- 
tate, 102 A. 212, 258 Pa. 542; Messner 
v. Elliott, 39 A. 46, 184 Pa. 41; Werst- 
ler v. Custer, 46 Pa. 502; Grabill v. 
Barr, 5 Pa. 441, 47 Am.D. 418; Landis 
v. Landis, 1 Grant 248; Brannon’s 
Est., 18 Pa.Dist. 338; Wright’s Est., 
10 Pa.Dist. 133; Stevenson v. Kings- 
ley, 8 Pa.Dist. 245; Hand’s HEst., 4 Pa. 
Co. 446; Thomas’ Hst., 4 Pa.Co. 270, 
20 Wkly.N.C. 336. 

Philippine.—Bagtas v. Paguio, 22 
Philippine 227; Matter of Cabigting, 
14 Philippine 463; Hernaez v. Her- 
naez, 1 Philippine 689. 

PO aes ag Vv. Palmerins VSic.Es 


Tenn.—Frear v. Williams, 7 Baxt. 
550; Nimmerfall v. Link, 7 Tenn.Civ. 
App. 621. 

Va.—Rust v. Reid, 97 S.E. 324, 124 
Va. 1; Hopkins v. Wampler, 62 S.E. 
926, 108 Va. 705; Wallen v. Wallen, 
57) StH 5965-107 Vian wed: 


Wash.—In re Roy’s Estate, 193 P. 
682, 113 Wash. 277; Pond’s Estate v. 
Faust, 163 2.753, 95 Washo 8465¢in 
re Han'son’s Hstate, 151 P. 264, 87 
Wash. 113. 


Eng.—Wheeler v. Anderson, 3 
Hagg.Eccl. 574, 162 Reprint 1268. 


B.C.—Crabbe v. Shields, [1925] 8 
Dom.L.R. 1069. 


Mental capacity to contract pre- 
sumed see Contracts § 932. 


Presumption of sanity and mental 
capacity generally see Hvidence § 81; 
Insane Persons § 560. 

21. In re Wertheimer’s Estate, 133 
A. 144, 286 Pa. 155; In re Lawrence’s 
Estate, 1382 A. 786, 286 Pa. 58; In re 
Roy’s Estate, 193 P. 682, 113 Wash. 
277; In re Hanson’s Estate, 151 P. 
264, 87 Wash. 113. 

22. In re Dow’s Estate, 183 P. 794, 
181 Cal. 106. 

23. In re Roeber’s Estate, 199 P. 
481, 70 Colo. 196; Perkins v. Perkins, 
39 N.H. 163. 

24. Bims v. Collier, 
69 Ark. 245. 
ieee facie case see infra §§ 46, 

25. Leary v. Leary, 262 S.W. 293, 
203 Ky. 344. 


62 S.W. 598, 
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of a permanent nature before the execution of the 
In some jurisdictions, however, on proceed- 
ings for the probate of a will there is no presump- 


will.?® 


tion of testamentary capacity." 


Inability to speak. That the testator could not 
speak articulately does not raise a presumption of 


testamentary incapacity.?® 


WILLS 


[§§ 43-44 


On Probate of Will. On the probate of a will®® 
there is some confusion in the cases on the incidence 
of the burden of proof as to testamentary capacity.** 


Notwithstanding the presumption of testamentary 


capacity,®2 the rule in many jurisdictions is that the 
burden of proof, properly speaking,®* rests on the 
proponent of the will to prove testamentary capac- 


ity as of the time of the execution of the will.** 


[§ 44] (2) Burden of Proof**—(a) In General; 


26. James White Memorial Home 
v. Haeg, 68 N.E. 568, 204 Ill. 422. 

Prior or habitual insanity see infra 
§§ 52, 53. 

27. Cilley v. Cilley,~34 Me. 162; 
Gerrish v. Nason, 22 Me. 438, 39 Am. 
D. 589; Beazley v. Denson, 40 Tex. 
416; Navarro v. Garcia, (Tex.Civ. 
App.) 172 S.W.723; Williams v. Rob- 
inson, 42 Vt. 658, 1 Am.R. 359 [dist 
Dean v. Dean’s Heirs, 27 Vt. 746]; 
Summers v. Summers, 146 S.E. 894, 
107 W.Va. 38. 


Sufficiency of presumption to make 
prima facie case see infra § 46 


28. In re Casarotti’s Estate, 
PY 1085,.184 Cal. 73. 
29. Cross references: 
Burden of proof: 
Generally see Evidence §§ 13-24. 
Deeds § 515. 
Fraud, duress, or undue influence 
see infra §§ 449-456. 
Of insanity generally see Insane 
Persons § 560. 


192 


On: 
Appeal from decree of probate 
see infra § 1029. 
Probate, establishment, and an- 


nulment generally see infra §§ 
747-762. 
Right to open and close see infra § 

878. 

30. Probate of will see infra § 595 
et seq. 

31. Brosnan yv. Brosnan, 44 S.Ct. 
117, 263 U.S. 345, 68 L.Ed. 332; Evans 
v. Arnold, 52 Ga. 169; Re Hanson’s 
Will, 167 P. 256, 50 Utah 207. 

32. See supra § 43. 

{a] “The presumption being one 
of fact, it is only a matter of evi- 
dence, and does not in any sense re- 
lieve the proponent of the obligation 
to establish by a preponderance of 
evidence the affirmative of the issue 
tendered. If no evidence to the con- 
trary is introduced, a case is made, 
but if such evidence be introduced 
the question then is whether upon the 
whole evidence, including this pre- 
sumption, the burden of proving the 
affirmative has been sustained.” In 
re Roeber’s Estate, 199 P. 481, 482, 
70 Colo. 196. 


33. Burden of: 
Going forward see infra § 46. 


Proof and of evidence distinguished 
see Evidence § 138. 


34 Ala.—See infra § 46 note 83. 
Ark.—See infra note 43 [c]. 


Colo.—In re Roeber’s Estate, 199 
Pe43 110) Colo. 196. 


: Conn.—Appeal of Wheeler, 100 A. 

13, 91 Conn. 388; In re Lockwood, 69 
A. 8, 80 Conn. 513; Barber’s Hstate, 
27 A. 973, 63 Conn. 393, 22 L.R.A. 90; 
Knox’s Appeal, 26 Conn. 20; Com- 
stock v. Hadlyme Ecclesiastical Soc., 
8 Conn. 254, 20 Am.D. 100. 


Ga.—Stancil v. Kenan, 35 Ga. 102; 
Potts v. House, 6 Ga. 324, 50 Am.D. 
239. 


Ill.—Landry v. Morris, 156 N.E. 
270, 325 Ill 201. 

Ind.—Breadheft v. Cleveland, 108 
INVES 5) SLL ONG ES 662) S84 ind 30s 


Herring v. Watson, 105 N.E. 900, 182 


Ind. 374; Pepper v. Martin, 92 N.E. 
177, 175 -Ind. 580; McReynolds v. 
Smith, 86 N.E. 1009, 172 Ind. 336; 


Hoffbaur v. Morgan, 88 N.E. 337, 172 
indi.273 Steinkuehler v. Wempner, 
81 N.E. "482, 169 Ind. 154, 15 L.R.A. 
N.S. 673. 


Kan.—McCarthy v. Weber, 
1103, 96 Kan. 415. 


Ky.—Johnson v. Stevers, 
957, 95 Ky. 128, 15 Ky.L. 477. 


Me.—In re Deehan’s Will, 154 A. 
645, 130 Me. 2483; Appeal of Look, 152 
A. 84, 129 Me. 359; Appeal of Norton, 
LOZ AL 203, P16 Me. S035 Barnes iv. 
Barnes, 66 Me. 286. 


Mass.—Claffey v. Fenelon, 161 N.E. 
616, 263 Mass. 427; Johnson v. Jenks, 
147 N.E. 844, 253 Mass. 25; lLock- 
hart v. Ferguson, 137 N.H. 355, 243 
Mass. 226; Panell v. Rosa, 118 N.BE. 
225, 228 Mass. 594; Fulton v. Umbe- 
hend, 65 N.E. 829, 182 Mass. 487; Bax- 
ter v. Abbott, 7 Gray 71; Crownin- 
shield v. Crowninshield, 2 Gray 524; 
Phelps v. Hartwell, 1 Mass. 71. 


Mich.—See infra note 43 [e]. 


Minn.—In re Wagegner’s Estate, 214 
N.W. 892, 172 Minn. 217; Rasmussen 
ae 185 ANSWe 2:97, 15.0) Main? 


Miss.—Mims v. Johnson, 92 So. 577, 
129 Miss. 403; Sheehan v. Kearney, 
21 So. 41, 82 Miss. 688, 35 L.R.A. 102. 


Mo.—See infra § 45 notes 61-66. 


Neb.—In re Slattery’s Estate, 249 
N.W. 597; In re Bayer’s Estate, 227 
N.W. 928, 119 Neb. 191; In re Stre- 
low’s Estate, 220 N.W. 251, 117 Neb. 
168; Murry v. Hennessey, 67 N.W. 
470, 48 Neb. 608; Seebrock v. Fedawa, 
46 N.W. 650, 30 ‘Neb. 424 {aff 50 N.W. 
270, 33 Neb. 413, 29 Am.S.R. 488]. 


N.H.—Albee v. Osgood, 105 A. 1, 79 
at: 89; Perkins v. Perkins, 39 N.H. 


Or.—In re Morley’s Hstate, 5 P.(2d) 
92, 138 Or. 75; In re Linville’s Estate, 
300 P. 505, 137 Or. 145; In re De Haas’ 
Will, 296 P. 42, 185 Or. 392; In re 
Severson’s Estate, 267 P. 396, 125 Or. 
645: In’ ret Carr’s “Wall, 256s 2390; 
121 Or. 574; In re Moore’s Bstate, 
236 BP. 265, 114 Or. 444; In re Phillips’ 
Walle 213) Pia 62y aL 0ns Ormeolay anne 
Haling’s Will, 208 P. 715, 105 Or. 365; 
Rice v. Rice, 188 P. 181, 95 Or. 559; 
In re Dale’s Estate, 179 P. 274, 92 Or. 
Duis in) re wcine’s' state, 270 Pa sig; 
87 Or. 236; Darby v. Hindman, 153 
P. 56, 79 Or. 223; In re Holman’s Es- 
tate, 70 P. 908, 42 Or. 356; Chrisman 
v. Chrisman, 18 P. 6, 16 Or. 127. 


R.I.—Hollingworth v. Kresge, 
A. 908, 48 R.I. 341. 


S.D.—Johnson v. Shaver, 172 N.W. 
676, 41 S.D. 585. 


Tenn.—Bartee v. Thompson, 8 Baxt. 
508; Puryear v. Reese, 6 Coldw. 21. 

Vt.—Denny v. Pinney’s Heirs, 12 
A. 108, 60 Vt. 524; Williams v. Rob- 
inson, 42 Vt. 658, 1 Am.R. 359 (hold- 
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ing Dean v. Dean’s Heirs, 27 Vt. 746 
without binding authority). 

W.Va.—MecMechen v. Se 17 
W.Va. 683, 41 Am.R. 682. 


Eng.—Smee y. Smee, 5 P.D. 84; 
Barry v. Butlin, 1 Curt.Hecl. 637, 163 
Reprint 223, 2 Moore P.C. 480, 12 Re- 
print 1089. 


Bs .—Bible Soc. v. Tupper, 37 Can. 
Rissere Zawaski, 
Rasose 


Man.—National Trust Co. v. Taylor, 
82 Man. 274. 


[a] On re-probate of will, the 
validity of which has been attacked by 
direct proceedings, the burden to 
show testamentary capacity of the 
testator is on the propounder. In re 
Riggs’ Estate, 250 P. 753, 120 Or. 38; 
In re Johnson’s Estate, 196 P. 385, 100 
Or. 142; In re Sturtevant’s Estate, 178 
P. 192, 180 P. 595, a Or. 269; Hubbard 
v. Hubbard, 7 Or. 42. 


[b] In New York (1) aecoraine to 
the rule announced in some decisions 
the burden of proof is on the pro- 
ponent. In re Schillenger’s Will, 179 
N.E. 380, 258 N.Y. 186 [motion den 
L30=NIE. 365,258" NOY. Gee. In) re 
Schillinger’s Will, 248 N.Y.S. 610, 231 
. 679 [reversing decree (Sur.) 
ws. 525, 135. (Miser) 42, att 
. 380, 258 N.Y. 186. Motion to 
amend remittitur den 180 N.E. 365, 
258 N.Y. 632]; In re McClear’s Will, 
213 N.Y.S. 66, 214 App.Div. 683; In re 
Eno’s Will, 187 N.Y.S. 756, 196 App. 
Div. 181; In re Allaway’s Will, 175 N. 
Y.S. 70, 187 App.Div. 87; In re Bar- 
ney’s Will, 174 N.Y.S. 242, 185 App. 
Div. 782; In re Smith’s Will, 168 
N.Y.S. 135, 180 App.Div. 669; In re 
Schreiber’s Will, 98 N.Y.S. 483, 112 
App.Div. 495; Kingsley v. Blanchard, 
66 Barb. 317; Van Pelt v. Van Pelt, 
30 Barb. 134; In re Zaiss’ Will, 264 
N.Y.S. 347, 147 Misc. 616; In re Zeh 
Sannuto’s ‘Estate, 263 N.Y.S. 229, 146 
Mise. 347; In re Burnham’s Will, 189 
N.Y.S. 182, 115 Mise. 588 [rev on 
other grounds 194 N.Y.S. 811, 201 App. 
Div. 621]; In re Hodgman’s Bstate, 
184 N.Y.S. 185, 113 Misc. 215; In re 
Prentice’s Will, 181 N.Y.S. 679, 110 
Mise. 456; In re Huber’s Will, 170 
N.Y.S. 901, 108 Misc. 599 [aff 175 NVY. 
S. 906, 188 App.Div. 882]; In re Mc- 
Dermott’s Will, 154 N.Y.S. 


[1927] 2 Dom.L. 


Misc. 526, 14 Mills Surr. 356; In re 
Schober’s Will, 154 N.Y.S. 309, 90 
Mise. 230, 14 Mills Surr. 310; In re 


King’s Will, 154 N.Y.S. 238, 89 Misc. 
638; In re Knight’s Will, 150 N.Y.S. 
137, 87 Mise. 577, 12 Mills Surr. 567: 
In re Martin’s Will, 144 N.Y.S. 174, 
82 Mise. 574, 11 Mills Surr. 295; In 
re Van Den Heuval, 136 N.Y.S. 1109, 
76 Mise. 137, 9 Mills Surr. 177; Matter 
of Barbineau, 59 N.Y.S. 375, 27 Misc. 
420; In re Zobrist’s Will, 179 N.Y.S. 
435; In re Gedney’s Will, 142 N.Y.S. 
157; In re Benjamin’s Will, 136 N.Y.S. 
1070; Dickie v. Van Vleck, 5 Redf. 
Surr. 284. See Delafield v. Parish, 
25 N.Y. 9, 1 Redf.Surr. 130 (which has 
been cited in later cases as supporting 
both rules); In re Gedney’s Will, 142 
N.Y.S. 157, 169 (“By some extraordi- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


gett} 


While the burden of going forward may shift,*® the 
burden of proof does not,?® but remains on the pro- 
ponent from the beginning to the end of the trial.37 


The presumption of testamentary 
not shift the burden of proof.?® 


nary perversion of the doctrine of 
stare decisis, the dictum of Judge 
Gould to the contrary, in his dissent- 
ing opinion in Delafield v. Parish, 
[supra] has been often treated as the 
law of the case”). (2) In other de- 
cisions the burden of proof was said 
to rest on the contestant. In re Bos- 
som’s Will, 186 N.Y.S. 782, 195 App. 
Div. 339; In re Blaine’s Will, 128 N.Y. 
S. 186, 143 App.Div. 687; Matter of 
Preston’s Will, 99 N.Y.S. 312, 113 App. 
Div. 732, 37 N.Y.Civ.Proc. 165; Matter 
of Flansburgh, 31 N.Y.S. 177, 82 Hun 
50; Harper v. Harper, 1 Thomps.&C. 
351; In re Johnson’s Will, 223 N.Y.S. 
843, 130 Misc. 514; Ramsdell v. Viele, 
16 N.Y.St. 281, 6 Dem.Surr. 244 [aff 
3 N.Y.S. 499, 51 Hun 636, aff 22 N.E. 
1130, 117 N.Y. 636]; Potter v. Mce- 


Alpine, 3 Dem.Surr. 108; Legg v. 
Myer, 5 Redf.Surr. 628; Miller v. 
White, 5 Redf.Surr. 320; Allen v. 
Public Administrator, 1 Bradf.Surr. 
S18) Lait Seld, 93]. (3) —SThe. cas- 


eS a. are all or most of them 
entirely consistent with the inference 
that the courts meant that after pro- 
ponent rests the burden of proof in 
the sense of going forward with evi- 
dence then rests on contestant. If 
they mean more than this the testa- 
mentary common law has been seri- 
ously changed.” In re Gedney’s Will, 
142 N.Y.S. 157, 161. 


{c] In Texas the burden of proof: 
(1) As to testamentary capacity is on 
the proponents of the will. In re 
Finkelstein’s Estate, (Civ.App.) 61 
S.W.(2d) 590; Payne v. Chance, (Civ. 
App.) 4S.W.(2d) 328; Wiedner v. Katt, 
(Civ.App.) 279 S.W. 909; Harris v. 
Harris’ Estate, (Civ.App.) 276 S.W. 
964; Morris v. Morris, (Civ.App.) 268 
S.W. 187; Houston v. Norton, (Civ. 
App.) 264 S.W. 231; Sherwood v. Sher- 
wood, (Civ.App.) 221 S.W. 658 [error 
refused]; Navarro v. Garcia, (Civ. 
ADD lies. we teos, rather 7. Me- 
Clelland, (Civ.App.) 26 S.W. 657. 
Is on the protestants. Idar v. Neh- 
linger, (Civ.App.) 49 S.W.(2d) 998. 

35. In re Bayer’s Estate, 227 N.W. 
928, 119 Neb. 191. 

36. In re Bayer’s Estate, supra. 

37. Conn.—In re Lockwood, 69 A. 
8, 80 Conn. 513. 

Mass.—Crowninshield v. Crownin- 
shield, 2 Gray 524. 


Neb.—Murry v. Hennessey, 67 N.W. 
470, 48 Neb. 608; Seebrock v. Fedawa, 
46 N.W. 650, 30 Neb. 424 [aff 50 N.W. 
270, 33 Neb. 413, 29 Am.S.R. 488]. 

N.H.—Perkins v. Perkins, 39 N.H. 
163. 

Or.—In re Holman’s Estate, 70 P. 
908, 42 Or. 356; Chrisman v. Chris- 
man, 18 P. 6, 16 Or. 127. 


Vt.—Williams v. Robinson, 
658, 1 Am.R. 359. 

, 38. See supra § 43. 

39. Steinkuehler v. Wempner, 81 N. 
EB. 482, 169 Ind. 154, 15 L.R.A.N.S. 673; 
Baxter v. Abbott, 7 Gray (Mass.) 71; 
Crowninshield v. Crowninshield, 2 
Gray (Mass.) 524; In re Holman’s Es- 
tate, 70 P. 908, 42 Or. 356. 

40. Crowninshield vy. Crowninshield, 
2 Gray (Mass.) 524. 

41. Sturdevant’s Appeal, 42 A. 70, 


42 Vt. 


A prima facie case 
does not shift the burden of proof.*® If the evidence 
is balanced, the presumption of capacity has proba- 
tive force to turn the seale in favor of capacity.*' 


WILLS 


capacity®® does 


71 Conn. 392; In re Moyer’s Will, 163 
N.Y.S. 296, 97 Mise. 512. 


42. In re Roeber’s Hstate, 199 P. 
481, 70 Colo. 196; Clifford v. Taylor, 
90 N.E. 862, 204 Mass. 358. 

43. U.S.—Brosnan v. Brosnan, 44 
S-CtstTlie 263 Ursy 1645, OS: LEG. Ubon 
Coverr Rich v. Lemmon, 15 App.D.C. 
507]; Leach v. Burr, 23 S.Ct. 393, 188 
U.S, 510, 47 L.Ed. 567. 


Ariz.—In re Greene’s Estate, 11 P. 
(2d) 947, 40 Ariz. 274. 


Cal.—tIn re Phillips’ Estate, 261 P. 
709, 202 Cal. 490; In re Fisher’s Es- 
tate, 259) Bi 755) 2202) -Gal= 2055) 4 In “re 
Johnson’s Estate, 252 P. 1049, 200 Cal. 
299; In re Smith’s Estate, 252 P. 325, 
200 Cal. 152; In re Sexton’s Estate, 
251 P. 778, 199 Cal. 759; In re Perkin’s 
Estate, 235 P. 45, 195 Cal. 699; In re 
Dolbeer’s Estate, 86 P. 695, 149 Cal. 

2u, 9 AnniCas. (95: in re Watour’s 
Estate, 73 P. 1070, 74 P. 441, 140 Cal. 
414; In re Whitworth’s Estate, 294 
P. 84, 110 Cal.App. 526; In re John- 
son’s Estate, 237 P. 816, 72 Cal.App. 
663; In re Ramey’s Estate, 217 P. 135, 
62 Cal.App. 413; In re Little’s Estate, 
189 P. 818, 46 Cal.App. 776. 


Del.—Rodney v. Burton, 86 A. 826, 


27 Del. 171; In re Miller’s Will, 85 A. 
803, 26 Del. 477; Lodge v. Lodge’s 
Will, 7 Del. 418. 


D.C.—Brosnan v. Brosnan, 54 App. 
D.C. 73, 294 KF. 1004. 
Hawaii.—Estate 

Hawaii 197. 


La.—Davis’ Succ., 1 La.A. (Orleans) 
284, 


Md.—Mitchell v. Slye, 122 A. 555, 
143 Md. 418; Dreyer v. Welch, 110 A. 
476, 136 Md. 219; Smith v. Shuppner, 
93 A. 514, 125 Md. 409; Lyon v. Town- 
send, 91 A. 704, 124 Md. 163; Brown v. 
Ward, 53 Md. 376, 36 Am.R. 422. 


N.J.—In re Triebe’s Will, 168 A. 404, 
114 N.J.Eq. 227; In re Halton’s Es- 
tate, 161 A. 809, 111 N.J.Hq. 143; In 
re Bottier’s Estate, 150 A. 786, 106 
N.J.Eq. 226; In re McKinney’s Es- 
tate,98 A. 452, 86 N.J.Eq. 211; In re 
Craft’s Estate, 94 A. 606, 85 N.J.Eq. 
1255) blkington ve srick, lo Aq 91, 
44 N.J.Eq. 154, 1 L.R.A. 161; White- 
nack v. Stryker, 2 N.J.Eq. 8; In re 
Shimer’s Will, (Prerog.) 103 A. 3838; 
In re Vesper’s Estate, 134 A, 651, 4 N. 
JevSen ou. 


N.Y.—See supra note 34 [b]. 


N.C.—In re Brown’s Will, 157 S.E. 
420, 200 N.C. 440; In re Staub’s Will, 
90'S. L1S9, T720N GC. hess In re '‘Cray- 
en’s Will, 86 S.B. 587, 169) N.C. 561; 
In re Cherry’s Will, 79 S.E. 288, 164 


of Lopez, 25 


N.C. 363; In re Thorp’s Will, 64 S.E. 
879, 150 N.C. 487; Mayo v. Jones, 78 
N.C. 402. 


N.D.—Black v. Smith, 224 N.W. 915, 
58 N.D. 109. 

Okl.—In' re Riddle’s Estate, 25 P. 
(2d) 763; In re Elrod’s Estate, 6 P. 
(2d) 676, 154 Ok}. 84; In re Ander- 
son’s Hstate, 286 P. 17, 142 Okl. 197. 


Philippine.—Matter of Butalid, 10 
Philippine 27. 

S.C.—Anderson v. Wall, 103 S.E. 562, 
114 S.C. 275; Mordecai v. Canty, 68 S. 
BE. 1049, 86 S.C. 470; Kinloch v. Palm- 
et, 8 S.C.L. 216. 
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If, upon the whole evidence, including the presump- 
tion of capacity, the scales are in even balance, the 
finding must be for the contestant.*? 


Burden on contestant. 
nounced in some decisions the burden of proof rests 
on the contestant on the probate of a will to prove 
testamentary incapacity of the testator at the time 
the will was executed.** 


According to the rule an- 


The burden does not shift 


Utah.—Re Hanson’s Will, 167 P. 
256, 50 Utah 207; In re Van Al- 
stine’s Estate, 72 P. 942, 26 Utah 193. 

Wis.—In re McLeish’s Will, 245 N. 
W. 197, 209 Wis. 417; In re Grosse’s 
Will, 248 N.W. 465, 208 Wis. 473; 
Allen v. Griffin, 35 N.W. 21, 69 Wis. 
oa Cole’s Will, 5 N.W. 346, 49 Wis. 


Wyo.—Wood v. Wood, 164 P. 844, 
25 Wyo. 26 [cit Cyc]: 

B.C.—Crabbe v. Shields, 
Dom.L.R. 1069. 


[a] Well-considered case.—Wood 
v. Wood, 164 P. 844, 25 Wyo. 26. 


[b] In Alabama (1) after the pro- 
ponent has made out a prima facie 
case by proof of the due execution of 
the will, the burden of proof is on the 
contestant to show mental incapacity 
to make a will. Houston v. Grigsby, 
116 So. 686, 217 Ala. 506; West v. 
Arrington, 76 So. 352, 200 Ala. 420. 
(2) The onus probandi is on.the pro- 
ponent. Dunlap v. Robinson, 28 Ala. 
100. (3) The burden of proof is on 
the contestant. Daggett v. Boomer, 
99 "Sos, 18d: 240) Alavs673> (Councils vs 
Mayhew, 55 So. 314, 172 Ala. 295; 
Stubbs v. Houston, 33 Ala. 555. 


[ec] In Arkansas (1) the burden is 
on the contestant to prove incapacity. 
Emerich v. Arendt, 14 S.W.(2d) 547, 
179 Ark. 186; Smith v. Boswell, 124 S. 
W. 264, 93 Ark. 66; Taylor v. Me- 
Clintock, 112 S.W. 405, 87 Ark. 243. 
(2) The production of a will which 
is rational on its face, and which is 
proved to have been duly executed, 
makes a prima facie case, and de- 
volves on the contestant the onus of 
showing ineompetency. MeCulloch y. 
Campbell, 5 S.W. 590, 49 Ark. 367. 


[d] In Iowa (1) the burden of 
proving testamentary incapacity is on 
the one who contests the will. Bishop 
v. Scharf, 241 N.W. 3, 214 Iowa 644; 
Albright v. Moeckly, 210 N.W. 813, 
202 Iowa 565; In re Johnson’s Will, 
207 N.W. 748, 201 Iowa 687; In re 
Cooper’s Estate, 194 N.W. 218, 196 
Iowa 116; Philpott v. Jones, 146 N.W. 
859, 164 Iowa 730; Sevening v. Smith, 
133 N.W. 1081, 153 Iowa 639; In re 
Goldthorp’s Estate, 88 N.W. 944, 115 
Iowa 430; Howe v. Richards, 83 N.W. 
909, 112 Iowa 220, 6 Prob.Rep.Ann. 
190; Stephenson y. Stephenson, 17 N. 
W. 456, 62 Iowa 168; In re Coffman’s 
Will, 12 Iowa 491. (2), When due 
execution is shown the burden shifts 
to the contestants. Philpott v. Jones, 
146 N.W. 859, 164 Iowa 730. (3) The 
proponent of a will has the burden in 
the first instance of proving testa- 
mentary capacity, but such capacity 
having been conceded on a date two 
months prior to the making of the 
will, the burden is discharged by the 
presumption of continuity. Touhey 
v. Cooney, 166 N.W. 684, 183 Iowa 
1023. i 

{e] In Michigan (1) under Comp. 
L. (1915) § 12546 (Pub. Acts [1915] 
No. 314 ¢ 17 § 58), providing that in 
proceedings for probate it shall not 
be necessary for the proponent in the 
first instance to introduce any proof 
to show decedent’s competency, but 
the like presumption of mental com- 
petency shall obtain as in other cases, 
the burden of proof as to testa- 
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during the trial.44 In view of the confusion of terms 
in many decisions,*® it is sometimes difficult to de- 
termine whether the courts, in presuming testamen- 
tary capacity upon proof of due execution,*® intend 
to place the burden of proof, properly speaking,** 
on the contestants or are merely shifting to them 
the burden of going forward because the presump- 
tion in such ease establishes a prima facie case.*® 


Establishment of lost or destroyed will. 
to establish a lost will*® the proponent has the bur- 
den of showing that the testator had the legal age and 
To establish a can- 
celed will the proponent has the burden to show that 
at the time of cancellation the testator was incom- 
Where it is shown that a deceased person 
made a will which was last seen in his possession, and 
the will cannot be found on his death,®? the burden 


mental capacity to make a will.®° 


petent.>? 


WILLS 


testator.** 


In a suit 


of showing on probate that testator was not of sound 


mentary capacity is on the contestant 
throughout the trial. Brereton v. 
Glazeby’s Estate, 231 N.W. 566, 251 
Mich. 234; In re Fox’s Estate, 215 N. 
W. 323, 240 Mich. 465; In re Fergu- 
son’s Estate, 215 N.W. 51, 239 Mich. 
616; In re Cochrane’s Estate, 178 N. 
W. 673, 211 Mich. 370; In re Gard- 
nier’s Estate, 164 N.W. 382, 198 Mich. 


203; In re Fay’s Estate, 164 N.W. 
523,°197 Mich. 675; Soule v. Henry, 
163 N.W. 944, 197 Mich. 473. (2) 


Prior to the enactment of this statute 
the burden of proof was on the pro- 
ponent. In re Hoyles’ Will, 127 N.W. 
284, 162 Mich. 275; In re Mansbach’s 
Estate, 114 N.W. 65, 150 Mich. 348; 
Moriarity v. Moriarty, 65 N.W. 964, 
108 Mich. 249; Prentis v. Bates, 53 
N.W. 153, 93 Mich. 234, 17 L.R.A. 494; 
McGinnis v. Kempsey, 27 Mich. 363; 
Aikin v. Weckerly, 19 Mich. 482; 
Beaubien v. Cicotte, 8 Mich. 9. 


[f] In Pennsylvania (1) the bur- 
den is on the contestants to prove 
testamentary incapacity. In re 
Wertheimer’s Estate, 133 A. 144, 286 
Pa. 155; In re McNitt’s Estate, 78 A. 
32, 229 Pa. 71; In re Palmer’s Estate, 
GomAn 09 200). Paw 303"taGrubbs Vv. 
McDonald, 91 Pa. 236; Egbert v. Eg- 
bert, 78 Pa. 326; Kelly’s Estate, 15 Pa. 
Dist.&Co. 269; In re Hortter, 28 Pa. 
Dist. 105; Gearhart’s Est., 39 Pa.Co. 
701. (2) When the proponent es- 
tablishes a prima facie case, the bur- 
den shifts to the contestant to prove 
incapacity. In re Lawrence’s Estate, 
132 A. 786, 286 Pa. 58. (3) Where the 
testator is of weak mind, a person 
under whose advice a will is written 
and who receives a substantial legacy 
or bequest thereunder, has the burden 
of proving testamentary capacity. In 
re Wolfe’s Estate, 130 A. 501, 284 Pa. 
169. 

[g] In Virginia (1) those who 
would impeach a will on the ground 
that decedent was incompetent must 
prove clearly that incompetency to 
exist. Tabb v. Willis, 156 S.E. 556, 
155 Va. 836. (2) The burden of proof 
is on the proponent. Hopkins v. 
Wampler, 62 S.E. 926, 108 Va. 705; 
Wallen v. Wallen, 57 S.E. 596, 107 
Va. 131. 

Shifting of burden of going forward 
see infra § 46. 

44. In re Cooper’s Estate, 194 N. 
W. 218, 196 Iowa 116; In re Gold- 
thorp’s Estate, 88 N.W. 944, 115 Iowa 
430. 

45. Burden of proof and of evi- 
dence distinguished see Evidence § 
13. 


46. Presumption of capacity sce 


supra § 43. 
47. See Evidence § 13. 


48. Sufficiency of presumption to 
ries prima facie case see infra § 
49. Probate or establishment of 
nae ve destroyed wills see infra §§ 


50. McMurtrey v. Kopke, 
250 S.W. 399. 


51. In re Thompson’s Estate, 205 
N.W. 47, 48 S.D. 474. 


Capacity to revoke see infra § 479. 


52. Presumption of intention to 
revoke see infra § 759. 

53. Watkins v. Watkins, 106 So. 
758, 142 Miss. 210; In re Sharp’s Will, 
235 N.Y.S. 692, 1384 Misc. 405 [aff 243 
N.Y.S. 818, 230 App.Div. 730]. 


Burden of proof generally see infra 

54. Trumbull v. Gibbons, 22 N.J. 
Law 117; Jones v. Jones, 17 N.Y.S. 
905, 68 Hun 630 [aff 33 N.E. 479, 137 
INYO LOM. 

55. Ark.—Jenkins v. Tobin, 31 Ark. 
306; McDaniel v. Crosby, 19 Ark. 533. 


Del.—Smith v. Day, 45 A. 396, 18 
Del. 245. 


Ind.—Van Meter v. Ritenour, 141 
N.E. 329, 193 Ind. 615; Pence v. My- 
ers, 101 N.E. 716, 180 Ind. 282; Pep- 
per v. Martin, 92 N.E. 777, 175 Ind. 
580; Steinkuehler v. Wempner, 81 N. 
E. 482, 169 Ind. 154, 156, 15 L.R.A.N. 
S. 673, 18 Prob.Rep.Ann. 58; Merriman 
v. Merriman, 55 N.E. 734, 1538 Ind. 631; 
Roller v. Kling, 49 N.E. 948, 150 Ind. 
159; Young v. Miller, 44 N.E. 757, 145 
Ind. 652, 1 Prob.Rep.Ann. 372; Blough 
v. Parry, 40 N.E. 70, 43 N.E. 560, 144 
Ind. 463, 1 Prob.Rep.Ann. 36. 


Iowa.—Cookman v. Bateman, 231 
N.W. 301, 210 Iowa 508; Kerkhoff v. 
Monkemeier, 175 N.W. 762, 188 Iowa 
103; Zinkula v. Zinkula, 154 N.W. 158, 
171 Iowa 287; Convey v. Murphy, 124 
N.W. 10738, 146 Iowa 154; Gates’ v. 
Cole, 115 N.W. 236, 137 Iowa 613; 
Fethergill v. Fethergill, 105 N.W. 377, 
129 Iowa 93. 


Kan.—Rich v. Bowker, 25 Kan. 7. 


Meroe re Singleton’s Will, 8 Dana 


N.Y.—Dobie v. Armstrong, 55 N.E. 
302, 160 N.Y. 584; Primmer v. Prim- 
mer, 151 N.Y.S. 1024, 166 App.Div. 
402, 14 Mills Surr. 429 [aff 115 N.H. 
1049\) 2219. N.Y 6771: | Rintelon\ey. 
Schaefer, 143 N.Y.S. 631, 158 App.Div. 
477, 11 Mills Surr. 422; McGown v, 
Underhill, 101 N.Y.S. 318, 115 App.Div. 
638, 19 N.Y.Ann.Cas. 278, 37 N.Y.Civ. 


(Mo.) 
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mind at, and at all times after, the time he was so 
last seen is on the proponent. 


In action of ejectment to recover property the bur- 
den of proof is on the party alleging insanity of a 


[§ 45] (b) Actions To Set Aside Will or Probate. 
As a general rule one who, after the probate of a 
will, brings an action or proceeding to contest its 
validity and to have it set aside on the ground of 
testamentary incapacity has the burden of proving 
such ineapacity.®> 
to contest a will after probate in some jurisdictions 
the proponent must in the first instance establish 
testamentary capacity,°® the burden of proof on the, 
whole case rests on the contestant to prove by a pre- 
ponderance of the evidence®’ testamentary incapac- 


While in statutory proceedings 


Proc. 274, 88 N.¥.Civ.Proc. 116; Ivi- 
son vy. Ivison, 80 N.Y.S. 1011, 80 App. 
Div. 600; Buchanan y. Belsey, 72 N. 
Y.S. 601, 65 App.Div. 61. 

Ohio.—Kennedy v. Walcutt, 161 N. 
E. 336, 118 Ohio St. 442. 


Philippine.—Hernaez y. Hernaez, 1 
Philippine 689. 


Tex.—Renn v. Samos, 33 Tex. 760; 
Moore v. Martin, (Civ.App.) 273 S.W. 
961; Whitney v. Murrie, (Civ.App.) 
264 S.W. 270; Day v. Henderson, (Civ. 
App.) 224 S.W. 248 [quot Cyc]; Cook 
v. Denike, (Civ.App.) 216 S.W. 437 
[dism f w jj]. 


Wash.—In re McKachney’s Estate, 
254 P. 455, 143 Wash. 28; In re Adin’s 
Estate, 192 B. 887, \1l2 “Washi 3798 


Higgins v. Nethery, 70 P. 489, 30 
Wash. 239. 

Newfoundl.—Re Brocklebank, 4 
Newfoundl. 88. 


Ont.—Badenach v. Inglis, 29 Ont. 
ee 14 Dom.L.R. 109, 4 Ont.W.N. 


Que.—Doucet v. Macnider, 14 Que. 
K.B. 232; Ouimet v. Laberge, 43 Que. 
Super. 221; Madore v. Martin, 3 Dom. 
L.R. 731, 18 Rev. de Jur. 480. 


[a] Im Alabama the burden of 
proof: (1) Is on contestants to prove 
testamentary incapacity. Tucker v. 
Houston, 112 So. 360, 216 Ala. 43; 
Dersis v. Dersis, 98 So. 27, 210 Ala. 
308; Copeland’s Ex’r vy. Copeland’s 
Heirs, 32 Ala. 512. (2) As to testa- 
mentary incapacity is on the contest- 
ant, and is not shifted except by proof 
of habitual or fixed insanity on the 
part of deceased prior to the making 
of the will. Cummings vy. McDonnell, 
66 So. 717, 189 Ala. 96. 


[b] In Virginia, under Code (1919) © 
§ 5249 (Code [1904] § 2544), provid- 
ing that after an order admitting a 
will to probate ex parte a person in- 
terested, not a party to the proceed- 
ing, may proceed by a bill in equity 
to impeach or establish the will, the 
burden of proof is on the propounder. 
Dickens v. Donnewell, 168 S.E. 610; 
Rust v. Reid, 97 S.H. 324, 124 Va. 1; 
Huff v. Welch, 78 S.E. 573, 115 Va. 74; 
Riddell v. Johnson, 26 Gratt. (67 Va.) 
152; Coalter’s Ex’r v. Bryan, 1 Gratt. 
(42 Va.) 18. 


[ec] In West Virginia, in a pro- 
ceeding to impeach a will admitted to 
probate, the burden of proof is on the 
proponent. Summers v. Summers, 
146 S.E. 894, 107 W.Va. 38; Payne v. 
Payne, 125 S.BE. 818, 97 W.Va. 627. 

56. See infra § 47. 


57. See infra § 79. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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ity.58 


58. Morecraft v. Felgenhauer, 178 
N.E. 877, 346 Ill. 415; Maher v. Maher, 
170 N.E. 221, 338 Ill. 102; Millage v. 
Noble, 166 N.E. 50, 334 Ill. 315; Pen- 
darvis v. Gibb, 159 N.E. 353, 328 Ill. 
282; Pollock v. Pollock, 159 N.E. 305, 
328 Ill. 179; Britt v. Darnell, 146 N.E. 
510, 315 Ill. 385; Williams v. Ragland, 
138 N.E. 599, 307 Ill. 386; Chaney v. 
Baker, 136 N.E. 804, 304 Ill. 362; Don- 
ovan v. St. Joseph’s Home, 129 N.E. 
41,4295 Tl. 125; Daugherty ‘v.. State 
Savings, Loan & Trust Co., 126 N.E. 
545, 292 Ill. 147; Walker v. Struthers, 
112 N.E. 961, 273 Ill. 387; Dickerhoof 
v. Wood, 107 N.E. 817, 267 Ill. 50; 
Austin v. Austin, 103 N.E. 268, 260 
Ill, 299, Ann.Cas.1914D 336; Adams 
v. First Methodist Episcopal Church 
of Irving Park, 96 N.H. 253, 251 Iii. 
268; Wilkinson v. Service, 94 N.E. 
50, 249 Ill. 146, Ann.Cas.1912A 41; 
Waters v. Waters, 78 N.E. 1, 222 Ill. 
26, 113 Am.S.R. 359; Baker v. Baker, 
67 N.E. 410, 202 Ill. 595; Johnson v. 
Johnson, 58 N.E. 237, 187 Ill. 86; Hal- 
lenbeck v. Cook, 54 N.E. 154, 180 Ill. 
65; Entwistle v. Meikle, 54 N.E. 217, 
180 Ill. 9; Egbers v. BHebers, 52 N.E. 
285, 177 Tl. 82; Craig v. Southard, 
44 NUE. 393, 162 Ill. 209; Taylor v. 
Cox, 38 N.E. 656, 153 Ill. 220; Gray- 
beal v. Gardner, 34 N.E. 528, 146 Ill. 
337; Campbell v. Campbell, 28 N.E. 
1080, 138 Ill. 612; Pendlay v. Eston, 
22 N.E. 8538, 130 Ill. 69; Wilbur v. 
Wilbur, 21 N.E. 1076, 129 Ill. 392; Car- 
penter v. Calvert, 83 Ill. 62; Hollo- 
way v. Galloway, 51 Ill. 159. See 
Slingoff v. Bruner, 51 N.E. 772, 174 Ill. 
561 (an instruction that the burden 
of proof is primarily on the propo- 
nent and that when a prima facie 
case is made out by the proponent the 
burden of proof then shifts to the 
contestants is inaccurate, as the bur- 
den of,proof does not shift during the 
trial); Smith v. Smith, 205 Ill.App. 

6. 


59. Huggins v. Drury, 61 N.E. 652, 
192 Ill. 528; Entwistle v. Meikle, 54 
N.E. 217, 180 Ill. 9; Egbers v. Egbers, 
52 N.E. 285, 177 Ill. 82; Carpenter v. 
Calvert, 83 Ill. 62. 


60. Huggins v. Drury, 61 N.E. 652, 
192 Ill. 528; Craig v. Southard, 44 N. 
BE. 398, 162 Ill. 209; Wilbur v. Wil- 
pur, 21 N.E. 1076, 129 Ill. 392; Hollo- 
way v. Galloway, 51 Ill. 159. 


Sufficiency of evidence see infra § 
9: i 

61. See infra § 681. 

Burden of proof on appeal from 
probate generally see infra § 1029. 


62. Hall v. Mercantile Trust Co., 
(Mo.) 59 S.W.(2d) 664; Schoenhoff v. 
Haering, 38 S.W.(2d) 1011, 327 Mo. 
837; Erickson Vv. Lundgren, (Mo.) eS 
S.W.(2d) 629; Shapter v. Boyd, 37S 


The presumption of capacity is thrown into 
the seales in favor of proponent,®® and, in order for 
contestant to succeed, he must adduce evidence suf- 
ficient to overcome the presumption of capacity and 
affirmative evidence in support of the will.®° 


Action in nature of appeal from probate. In some 
jurisdictions statutory proceedings to contest a will 
after probate are in the nature of appeals from pro- 
bate in which a trial de novo is had,°®* and the pro- 
ponent of the will, as defendant in the contest, has 
the burden of proving testamentary capacity.°? 
though the burden of going forward may shift,°* 
the burden of proof never shifts,°* but remains on 
the proponent throughout the entire case.°* A prima 
facie case does not shift the burden of proof.*® 


Revocation of probate. In a proceeding to revoke 
the probate of a will®’ the burden is on the contest- 


WILLS 


Facie Case; 
of Will. 


Al- 


W.(2d) 542, 327 Mo. 397; Smarr v. 
Smarr, 6 S.W.(2d) 860, 319 Mo. 1153; 
Berkemeier v. Reller, 296 S.W. 739, 
317 Mo. 614; Mayes v. Mayes, (Mo.) 
235 S.W. 100; Rayl v. Golfinopulos, 
(Mo.) 233 S.W. 1069; Weber v. Stro- 
bel, (Mo.) 194 S.W. 272; Pritchard v. 
Thomas, (Mo.) 192 S.W. 956; Thomas 
v. Thomas, (Mo.) 186 S.W. 993; Byrne 
v. Byrne, (Mo.) 181 S.W. 391; Major 
v. Kidd, 170 S.W. 879, 261 Mo. 607; 
Turner v. Butler, 161 S.W. 745, 253 
Mo. 202; Bensberg v. Washington 
University, 158 S.W. 330, 251 Mo. 641; 
Byrne vy. Byrne, 157 S.W. 609, 250 Mo. 
632; Mowry v. Norman, 122 S.W. 724, 
223 Mo. 463; Bradford v. Blossom, 
105 S.W. 289, 207 Mo. 177; Goodfel- 
low v. Shannon, 94 S.W. 979, 197 Mo. 
278; Sehr v. Lindemann, 54 S.W. 537, 
153 Mo. 276; Carl v. Gabel, -25 S.W. 
214, 120 Mo. 283; Norton v. Paxton, 
19 S.W. 807, 110 Mo. 456; Benoist v. 
Murrin, 58 Mo. 307; Ard v. Larkin, 
(Mo.App.) 278 S.W. 1063; Carroll v. 
Murphy, (Mo.App.) 231 S.W. 642; 
Balak v. Susanka, 168 S.W. 650, 182 
Mo.App. 458; Jones v. Roberts, 37 Mo. 
App. 163; Elliott v. Welby, 13 Mo. 
App. 19. 

63. See-infra § 47 text and note 97 
et seq. 


64. Smarr v. Smarr, 6 S.W.(2d) 
860; 319°" Mo. .115330- Ard v.5 Larkin; 
(Mo.App.) 278 S.W. 1063. 


65. Schoenhoff v. Haering, 38 S.W. 
(2d) 1011, 827 Mo. 837; Erickson v. 
Lundgren, (Mo.) 37 S.W.(2d) 629; 
Shapter v. Boyd, 37 S.W.(2d) 542, 327 
Mo. 397; Berkemeier y. Reller, 296 
S.W. 739, 317 Mo. 614; Mayes v. 
Mayes, (Mo.) 235 S.W. 100; Rayl v. 
Golfinopulos, (Mo.) 233 S.W. 1069; 
Weber v. Strobel, (Mo.) 194 S.W. 272; 
Major v. Kidd, 170 S.W. 879, 261 Mo. 
607; Elliott v. Welby, 13 Mo.App. 19. 


66. Goodfellow v. Shannon, 94 S. 
W. 979, 197 Mo. 278; Norton v. Pax- 
ton, 19 S.W. 807, 110 Mo. 456. 

67. See infra §§ 962-990 et seq. 

68. Cal.—In re Haupt’s Estate, 252 
P. 597, 200 Cal. 147; In re Gunther’s 
Estate, 248 P. 514, 199 Cal. 119; In 
re Holloway’s Estate, 235 P. 1012, 195 
Cal. 711; In re Casarotti’s Estate, 192 
P. 1085, 184 Cal. 73; In re Clark’s Es- 
tate, 149 P. 828, 170 Cal. 418; In re 
MacCrellish’s Estate, 141 P. 257, 167 
Cal. 711, L.R.A.1915A 443; In re Wil- 
son’s Estate, 49 P. 172, 711, 117 Cal. 
262; In re Sandman’s Estate, 8 P. 
(2d) 499, 121 Cal.App. 9; In re Ivey’s 
Estate, 294 P. 420, 110 Cal.App. 561; 
In re Campbell’s Estate, 189 P. 812, 
46 Cal.App. 612; In re Weber’s Es- 
tate, 114 P. 597, 15 Cal.App. 224. 


Fla.—Gardiner v. Goertner, 149 So. 
186; Fernstrom v. Taylor, 145 So. 
208; Schaefer v. Voyle, 102 So. 7, 88 
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ant to prove mental incompetency of the testator at 
the time the will was executed.®® 
on the contestant to overcome the primary presump- 
tion of testamentary capacity,®® and also of the or- 
der involving an adjudication on probate upon pre- 
sumptively sufficient evidence to justify it.7° 


[§ 46] (3) Burden of Going Forward; 
Shifting of Burden?!—(a) On Probate 
There is a conflict of authority on the ques- 
tion whether the presumption of capacity’? is suf- 
ficient to establish a prima facie case of testamentary 
incapacity on probate7® without the introduction 
of additional evidence on the preliminary proof.’ 
This question is distinct from the burden of proof on 
the whole case.7® 
proponent of the will may not rest solely on the pre- 
sumption of testamentary capacity’® but must prove, 


The burden is 


Prima 


According to some decisions the 


Fla. 170. 

Okl.—McClure v. Kerchner, 229 P. 
589, 107 Okl. 28; In re Blackfeather’s 
Estate, 153 P. 839, 54 Okl. 1. 


Or.—In re Dunn’s Will, 171 P. 1173, 
88 ane 416. 


eee re Bryan’s Estate, 25 P. 

(2a) 60 

[a] Sattar of will could meet 
contestant’s B Pee, of mental incapac- 
ity by proo ‘negative,” that is, 
that testator was not mentally inca- 
pable. In re Bryan’s Estate, (Utah) 
D5 P.(2d) 602. 

69. In re Campbell’s Estate, 189 
P. 812, 46 Cal.App. 612. 
s Sb aaa ae eae of capacity see supra 

70. In re Campbell’s Estate, 189 P. 
812, 46 Cal.App. 612. 

Operation and effect of probate see 
infra §§ 1088-1108. 


71. Cross references: 
Issues, proof, and variance see infra 
§ 734. 


Necessity of producing attesting wit- 
nesses see infra § 99. 


Order of proof see infra § 882. 
72. See supra § 43. 


73. Probate of will see infra § 595 
et seq. 


74  Gathings v. Howard, 84 So. 
240, 122 Miss. 355; Martin v. Perkins, 
56 Miss. 204. 


Probative force of presumptions 
generally see Evidence § 88. 


75. Matter of Ramsdell, 16 N.Y.St. 
281, 6 Dem.Surr. 244 [aff 3 N.Y.S. 
499 (aff 22 N.E. 1130, 117 N.Y. 636)]. 


Burden of proof see supra § 44. 


76. Ga.—Penn y. Thurman, 86 S. 
BE. 233, 144 Ga. 67. 


Me.—In re Wells, 51 A. 868, 96 Me. 
161; Cilley v. Cilley, 34 Me. 162: 


Miss.—Tyson v. Utterback, 122 So. 
496, 154 Miss. 381, 63 A.L.R. 1188; 
Gathings v. Howard, 84 So. 240, 122 
ae 355; Martin v. Perkins, 56 Miss. 


Neb.—Seebrock v. Fedawa, 46 N.W. 
650, 30 Neb. 424 [aff 50 N.W. 270, 33 
Neb. 413, 29 Am.S.R. 488]. 


N.Y.—In re Gedney’s Will, 142 N. 
Y.S. 157; Matter of Ramsdell, UGeNays 
Sty 282) 6 Dem.Surr. 244 [aff 3 N.Y.S. 
499 (aff 22 N.B. 1130, 117 N.Y. 636)4. 

Tex.—Beazley v. Denson, 40 Tex. 
416; Navarro v. Garcia, (Civ.App.) 
172 S.W. 723. 

Vt.—Williams v. Robinson, 42 Vt. 
658, 1 Am.R. 359. 

Wash.—In re Baldwin’s Estate, 43 
P. 934, 138 Wash. 666. 
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in addition to the formal execution of the will,77 the 
testamentary capacity of deceased at the time the 
will was executed,’* even, according to some deci- 
sions, when no contest is entered.’® 
held to be the rule even in jurisdictions where the 
burden of proof on the whole issue®® is on the con- 
If the subscribing witnesses testify that 
the testator was of sound mind when the will was ex- 
ecuted it is sufficient to make a prima facie case.*? 


In some jurisdic- 
tions the proponent need only prove due execution 


testant.§+ 


Presumptive proof of capacity. 


[a] “This presumption is not 
enough, in view of the section of the 
Code 0 [§ 2623] to be the basis 
of a finding that a testator . ... 
was competent to make it [the will] 
and not under any restraint.’’ Mat- 
ter of Schreiber’s Will, 98 N.Y.S. 4838, 
484, 112 App.Div. 495 [dism 78 N.H. 
Ae eS iou NEY. (610i: 

77. See infra § 747. 

Order of proof see infra § 882. 

78. Conn.—See infra note 87 [a]. 


Ga.—Cooper v. Shannon, 141 S.B. 
306, 165 Ga. 451; Adams v. Cooper, 
96 S.E. 858, 148 Ga. 339; Bullock v. 
NA eS ime: Mem oshe nA AeeGan aged. 
Penn v. Thurman, §6 S.E. 2338, 144 Ga. 
67; Edenfield v. Boyd, 84 S.H. 436, 
143 Ga. 95; Wells v. Thompson, 78 S. 
BE. 823, 140 Ga. 119, 47 L.R.A.N.S. 722, 
Ann.Cas.1914C 898; Oxford v. Oxford, 
71 S.E. 883, 136 Ga. 589; Slaughter v. 
Heath, 57 S.E. 69, 127 Ga. 747, 27 L. 
R.A.N.S. 1; Credille v. Credille, 51 S. 
EB. 628, 123 Ga. 673, 107 Am.S.R. 157; 
Evans v. Arnold, 52 Ga. 169; Potts v. 
House, 6 Ga. 324, 50 Am.D. 239. See 
Ragan vy. Ragan, 33 Ga.Suppl. 106. 


Me.—In re Wells, 51 A. 868, 96 Me. 
161; Cilley v. Cilley, 34 Me. 162; Ger- 
rish v. Nason, 22 Me. 438, 39 Am.D. 
589. 

Minn.—In re Enyart’s Estate, 230 
N.W. 781, 180 Minn. 256; In re Wagg- 
ner’s Estate, 214 N.W. 892, 172 Minn. 
217; In re Hetherington’s Estate, 157 
N.W. 505, 132 Minn. 379; Kennedy v. 
Kelly, 143 N.W. 726, 123 Minn. 259; 
In re Layman’s Will, 42 N.W. 286, 40 
Minn. 371. 

Miss.—Tyson vy. Utterback, 122 So. 
496, 154 Miss. 381, 63 A-L.R. 1188; 
Isom v. Canedy, 88 So. 485, 128 Miss. 


64; Gathings v. Howard, 84 So. 240, 
122 Miss, 355; Martin v. Perkins, 56 
Miss. 204. 


Neb.—In re Bayer’s Estate, 227 N. 
W. 928, 119 Neb. 191; In re Powers’ 
Hstate, 113 N.W. 198, 79 Neb. 680; 
Murry v. Hennessey, 67 N.W. 470, 48 
Neb. 608; Seebrock v. Fedawa, 46 N. 
W. 650, 30 Neb. 424 [aff 50 N.W. 270, 
383 Neb. 413, 29 Am.S.R. 488]. 


N.Y.—In re Shaul’s Will, 143 N.Y. 
SHEA oo LOS EAD DE DIViemoate, uly Malls: 
Surr. 417 [aff 104 N.E. 1141, 210 N.Y. 
617]; Matter of Schreiber’s Will, 98 
N.Y.S. 488, 112 App.Div. 495 [dism 
CiSaeN oll eS ole NYO LO Ica ine re 
Goodwin, 88 N.Y.S. 734, 95 App.Div. 
183; Matter of Flansburgh, 31 N.Y.S. 
177, 82 Hun 50; Kingsley v. Blanch- 
ard, 66 Barb. 317; Harper v. Harper, 
ieee nomps:6cC ools olin nes icing’ s 
Will, 172 N.Y.S. 869; In re Gedney’s 
Will, 142 N.Y.S. 157; Matter of Rams- 
dell, 16 N.Y.St. 281, 6 Dem.Surr. 244 
[aff 3 N.Y.S. 499, aff 22 N.H. 1130, 117 
N.Y. 636]; Matter of Freeman, 12 N. 
Vas la, 

Okl.—In re James’ Hstate, 268 P. 
296, 131 Okl. 142. 

Or.—See infra note 86 [al]. 

S.D.—Johnson v. Shaver, 172 N.W. 
676, 41 S.D. 585. 
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This has been 


Tex.—Beazley v. Denson, 40 Tex. 
416; Payne v. Chance, (Civ.App.) 4 
S.W.(2d) 828; Wiedner v. Katt, (Civ. 
App.) 279 S.W. 909; Harris v. Harris’ 
Estate, (Civ.App.) 276 S.W. 964; 
Houston v. Norton, (Civ.App.) 264 S. 
W. 231; Navarro v. Garcia, (Civ.App.) 
172°S.W. 1235 Baker iv... McDonald; 
(Civ.App.) 159 S.W. 450. 

Vt.—Williams v. Robinson, 42 Vt. 
658, 1 Am.R. 359. 

Wash.—In re Baldwin’s Estate, 43 
P. $34, 13 Wash. 666. 

W.Va.—Summers v. Summers, 146 
S.E. 894, 107 W.Va. 38; MecMechen v. 
ay 17 W.Na. 683,’ 41 Am. 


[a] Phrase “if it appears” to the 
surrogate that the will was duly ex- 
ecuted and that the testator “was in 
all respects competent to make a 
will” under Code Civ. Proc. § 2623 is 
equivalent to a requirement that the 
fact of competency be established by 
sufficient evidence. Matter of Schrei- 
ber’s Will, 98 N.Y.S. 483, 112 App.Div. 
495 [dism 78 N.H. 1111, 185 N.Y. 610]; 
In re Goodwin, 88 N.Y.S. 734, 95 App. 
IDE WSs 

Necessity of proof by attesting wit- 
nesses see infra § 99. 

79. Seebrock v. Fedawa, 46 N.W. 
650, 30 Neb. 424 [aff 50 N.W. 270, 33 
Neb. 4138, 29 Am.S.R. 488]; Baker v. 
McDonald, (Tex.Civ.App.) 159 S.W. 
450; Williams v. Robinson, 42 Vt. 658, 
1 Am.R. 359. 
ie Burden of proof see supra § 


81. In re Whitaker’s Estate, 217 P. 
248, 61 Utah 577; Re Hanson’s Will, 
167 P. 256, 50 Utah 207. 


82. In re Powers’ Estate, 113 N.W. 
198, 79 Neb. 680; In re Shaul’s Will, 
LAS ING S, H483) 158 App. Divs 848) lal 
Mills Surr. 417 [aff 104 N.E. 1141, 210 
N.Y. 617]; In re Lawrence’s Estate, 
132 A. 786, 286 Pa. 58. 


[a] Reputable attorney as wit- 
ness.—Where the subscribing wit- 
nesses consisted of a trustworthy at- 
torney who prepared the will and an- 
other reputable citizen, their opinion 
that the testator possessed capacity 
made a prima facie case for the pro- 
ponents. In re Shaul’s Will, 143 N.Y. 
S. 483, 158 App.Div. 348, 11 Mills Surr. 
417 [aff 104 N.H. 1141, 210 N.Y. 617]. 


Testimony of subscribing witnesses 
see infra §§ 99, 100. 


83. Houston v. Grigsby, 116 So. 
686, 217 Ala. 506; Eastis v. Mont- 
gomery, 11 So. 204, 95 Ala. 486, 36 Am. 


S.R. 227; O'Donnell v. Rodiger, 76 
Ala, 222, 52 Am:R. 8225 Saxon v. 
Whitaker, 30 Ala. 237; In re Gold= 


thorp’s Estate, 88 N.W. 944, 115 Iowa 
430; Bartee v. Thompson, 8 Baxt. 
(Tenn.) 508; Frear v. Williams, 7 
Baxt. (Tenn.) 550; Puryear v. Reese, 
6 Coldw. (Tenn.) 21. 

[a] In Massachusetts (1) the pre- 
Sumption of sanity sustains the bur- 
den of proof resting on the proponent 
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of the will to make a prima facie case,*? and may 
rely on the presumptive proof of capacity until 
sufficient contrary evidence is produced.** 
true although the burden of proof, properly speak- 
ing,®° rests on the proponent.*® 
rule announced in some decisions, where the due ex- 
ecution of the will is proved and it is not irrational 
in its provisions or inconsistent in its structure with 
the sanity of the testator, the presumption of capac- 
ity establishes for the proponent a prima facie case 
of capacity,®? but if the will is so irrational or in- 


This is 


According to the 


until contrary evidence is introduced. 
Clifford v. Taylor, 90 N.E. 862, 204 
Mass. 358. (2) The proponent must 
produce the subscribing witnesses 
who must testify not only as to the 
execution of the will, but also as to 
the state of the testator’s mind at the 
time. Brooks-«v. Barrett, 7 Pick. 94. 


[b] In Michigan (1) ‘under Comp. 
L. (1915) § 12546 (Pub. Acts [1915] 
No. 314 c 17 § 58), it is not necessary 
for the proponent in the first instance 
to introduce proof to show capacity. 
Soule v. Henry, 163 N.W. 944, 197 
Mich. 473. (2) This statute constru- 
ed as changing the rule that the bur- 
den of proof is on the proponent see 
supra § 44 note 43 [e]. (3) Prior to 
the enactment of this statute the 
proponent, having the burden of 
proof, was compelled to produce evi- 
dence of capacity to make a prima 
facie case. McGinnis v. Kempsey, 27 
Mich. 363; Aiken v. Weckerly, 19 
Mich. 482. 


84. In re Henderson’s Estate, 238 
938, 196, Cal 623+) Inj re Cullberszs 
Estate, 146 P. 888, 169 Cal. 365; Hs- 
tate of Johnson, 93 P. 1015, 152 Cal. 
778; Perkins v. Perkins, 39 N.H. 163; 
Pettes v. Bingham, 10 N.H. 514; Bar- 
tee v. Thompson, 8 Baxt. (Tenn.) 508; 
Rust v. Reid, 97 S:B. 324, 124 via. 1: 
Hopkins y. Wampler, 62 S.E. 926, 108 
Va. 705; Watlen v. Wallen, 57 S.B. 
596, 107 Va. 131; Burton v. Scott, 3 
Rand. (24 Va.) 399. 


85. See supra § 44. 
ieee Perkins y. Perkins, 39 N.H. 
[a] In Oregon (1) where a will is 


shown to have been duly executed, 
there arises a presumption in favor 
of competency which, unless rebutted 
by contrary evidence, is sufficient to 


authorize the probate of the will. In 
re Marley’s Estate, 5 P.(2d) 92, 138 
Or. 75; In re Riggs’ Hstate, 250 P. 


753, 120 Or. 38; In re Holman’s Hs- 
tate, 70 P. 908, 42 Or. 356; Chrisman 
VeChrisman. 18; Piy6)ieuOxr. loi. waGo) 
The burden of proof rests on the pro- 
ponent and he must prove testamen- 
tary capacity. In re Phillips’ Will, 
213 BP. 627, 10% Or. 612. (8) The bur- 
den of proof to establish capacity 
rests in the first instance on the pro- 
ponent of the will. In re Dale’s Hs- 
Wane INS) Te eel. OR Oey ire 


87. Holden v. Bennett, 49 S.W.(2d) 
568, 243 Ky. 667; Bodine v. Bodine, 
44 S.W.(2d) 840, 241 Ky. 706; Wil- 
liams v. Davis, 233 S.W. 886, 192 Ky. 
433; Langford's Ex’r v. Miles, 225 
S.W. 246, 189 Ky. 515; Egan v. Egan’s 
Ex’x, 224 S.W. 1050, 189 Ky. 332; 
Spradlin v. Adams, 207 S.W. 471, 182 
Ky. 716; Gernert v. Straeffer’s Ex’r. 
172 S.W. 1044, 162 Ky. 605; Watson’s 
Ex’r v. Watson, 121 S.W. 626, 137 Ky. 
25; Henning v. Stevenson, 80 S.W. 
1135, 118 Ky. 318, 26 Ky.L. 159; Wood- 
ford v. Buckner, 63 S.W. 617, 111 Ky. 
241, 23 Ky.L. 627; Fee v. Taylor, 83 
Ky. 259, 7 Ky.L. 248; Milton v. Hunt- 
er, 13 Bush (Ky.) 163; King v. King, 
42 S.W. 347, 19 Ky.L. 868; Howat v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 46-48] 


consistent as to be incompatible with mental sound- 
ness, introduetion of evidence of mental soundness 
is necessary on the preliminary proof for the pro- 


pounders.$® 
Shifting of burden. 


bate. 


the contestant.°? 


Howat’s Ex’r, 41 S.W. 771, 19 Ky.L. 
756. 
[a] 
nent in the first instance may prove 
due execution, and if nothing in the 
circumstances at the time of its ex- 
ecution tended to show the contrary, 
he may rely on the prima facie pre- 
Sumption that the testator was of 
sound mind. Appeal of Wheeler, 100 
A. 13, 91 Conn. 388. (2) The propo- 
nent must prove capacity to establish 
@ prima facie case. Barber’s Estate, 
27 A. 978, 63 Conn> 393; Appeal-of 
Dale, 17 A. 757, 57 Conn. 132; Knox’s 
Appeal, 26 Conn. 20; In re Lockwood, 
69 A. 8, 8 Conn. 513; Comstock v. 
Hadlyme, 8 Conn. 254, 20 Am.D. 100. 


88. Holden v. Bennett, 49 S.W. 
(2d) 568, 243 Ky. 667; Gernert v. 
Straeffer’s Ex’r, 172 S.W. 1044, 162 
Ky. 605. 

89. Holden v. Bennett, 49 S.W.(2d) 
568, 243 Ky. 667; Egan v. Egan’s 
Eix’x, 224 S.W. 1050,, 189 Ky. 332; 
Spradlin v. Adams, 207 S.W. 471, 182 
Ky. 716; Gernert v. Straeffer’s Ex’r, 
172 S.W. 1044, 162 Ky. 605; Watson’s 
Ex’r v. Watson, 121 S.W. 626, 137 Ky. 
25; Henning v. Stevenson, 80 S.W. 
1135, 118 Ky. 318, 26 Ky.L. 159; Wood- 
ford v. Buckner, 63 S.W. 617, 111 K’y. 
241, 23 Ky.L. 627; Fee v. Taylor, 83 
Ky. 259, 7 Ky.L. 248; Milton v. Hunt- 
er, 13 Bush (Ky.) 163; King v. King, 
42 S.W. 347, 19 Ky.L. 868; Howat v. 
Howat's Hix’r; 41 Sow. W711, 19 Ky.L. 
756; Barlow v. Waters, 28 S.W. 785, 
16 Ky.L. 426; In re Bayer’s Hstate, 
227 N.W. 928, 119 Neb. 191; Bartee v. 
Thompson, 8 Baxt. (Tenn.) 508; Frear 
v. Williams, 7 Baxt. (Tenn.) 550; 
Py ectzar v. Link, 7 Tenn.Civ.App. 

Burden of proof on contestant see 
Supra § 44. 

Sufficiency of presumptive proof 
See supra note 83 et seq. 


90. Cooper v. Shannon, 141 S.E. 
306, 165 Ga. 451; Adams v. Cooper, 96 
S.E. 858, 148 Ga. 339; Oxford v. Ox- 
ford, 71 S.E. 883, 136 Ga. 589; Slaugh- 
ter v. Heath, 57 S.E. 69, 127 Ga. 747, 
27 L.R.A.N.S. 1; Credille v. Credille, 
51 S.E. 628, 123 Ga. 673, 107 Am.S.R. 
157; Freeman v. Hamilton, 74 Ga. 
Sli unere (Shawls) Wall, sl43) NoY.s. 
433, 158 App.Div. 348, 11 Mills 417 [aff 
104 N.EL 1141, 210 N.Y. 617]; In’ re 
‘Gedney’s Will, 142 N.Y.S. 157. 


Necessity of proof see supra note 76 
‘et seq. 


91. West v. Arrington, 76 So. 352, 
200 Ala. 420. 


92. West v. Arrington, supra. See 
Cummings v. McDonnell, 66 So. 717, 


In Connecticut (1) the propo- 


The burden of going forward 
to show testamentary incapacity shifts to the con- 
testant when due execution ot the will is proved 
to make a prima facie case,*® or, under other au- 
thorities, when a prima facie case is made out by 
the introduction of evidence of capacity.°° 


[§ 47] (b) Actions To Set Aside Will or Pro- 
In some jurisdictions in statutory proceed- 
ings to contest a will after probate proof of due 
execution is sufficient to make a prima facie case,?! 
and the burden of establishing incapacity passes to 
In other jurisdictions the propo- 
nent may not rely in the first instance on the pre- 
sumption of capacity,®® but must prove, in addition 
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to due execution,** the testamentary competency 
of the testator in order to make out a prima facie 
On establishing a prima facie case the bur- 


den is shifted to the contestant to introduce suffi- 


pacity.? 


189 Ala. 96 (the burden of proof is 
on the contestant and does not shift 
except by proof of habitual or fixed 
insanity). 


93. Wilbur v. Wilbur, 21 N.E. 1076, 
ae tye 392; Carpenter v. Calvert, 83 
Te 6:2: 


Presumption of capacity see supra 
§ 43. 
94 See infra § 760. 


95. Dial v. Welker, 163 N.E. 772, 
332 Ill. 509; Britt v. Darnell, 146 N. 
BE. 510, 315 Ill. 385; Baker v. Baker, 
67 _N.E. 410, 202 Ill. 595; Entwistle 
v. Meikle, 54 N.E. 217, 180 Ill. 9; Heg- 
bers ‘v. Eebers, 52° N.E: 285, 177 Ill. 
82; Craig v. Southard, 44 N.E. 393, 
L6EZoLISA ZO Laylouu ve COx eos) News 
656, 153 Ill. 220; Graybeal v. Gardner, 
34 NIB. 528,146 Dy 3375. Purdy. v. 
Hall, 25. N.E. 645, 134 Ill. 298; Pend- 
lay v. Eston, 22 N.E. 853, 130 Ill. 69; 
Wilbur v. Wilbur, 21 N.E. 1076, 129 
Ill. 392; Carpenter v. Calvert, 83 I1l. 
62; Deremore v. Trusts, etc., Co., 14 
Alta.L. 322; Rose v. Bouck, 2 Alta.L. 
aes See Smith v. Smith, 205 Ill.App. 


[a] Prima facie case.—(1) Intro- 
duction of a will and a certificate as 
to sworn declaration of two credible 
witnesses, required by Wills Act § 2, 
prima facie establishes the testator’s 
competency and execution of the will, 
although the jury are required by § 7 
to give the certificate only such weight 
as they think it deserves. Britt v. 
Darnell, 146 N.E. 510, 315 Ill. 385. (2) 
Subscribing witnesses’ testimony in a 
will contest as to the testator’s men- 
tal competency makes a prima facie 
case, although their testimony on pro- 
bate hearing be not offered. Dial v. 
Welker, 163 N.E. 772, 332 111. 509. (3) 
Subscribing witnesses’ testimony in 
a will contest as to the testator’s 
mental competency made a prima 
facie case, although questions were 
not asked in exactly the same form as 
in the probate court. Dial v. Welker, 


supra. 
Testimony of attesting witnesses 
see infra § 99. 
96. Wilkinson v. Service, 94 N.E. 


50, 249 Ill. 
Purdy v. Hall, 


146, Ann.Cas.1912A 41; 
25 N.E. 645, 134 Til. 


ae Holloway v. Galloway, 51 Ill. 
159. 
97. See supra § 681. 


98. See supra § 45 text and note 61 
et seq. 


99. See infra § 760. 


1. Fletcher v. Henderson, (Mo.) 62 
S.W.(2d) 849; Erickson v. Lundgren, 
(Mo.) 286 S.W. 120; Kaechelen v. Bar- 


cient evidence to rebut it.°® 


Action in nature of appeal from probate. 
risdictions where statutory proceedings to contest 
a will after probate are in the nature of an appeal 
from probate,®’ and in which the burden of proof is 
on the proponent as defendant,®* to make a prima 
facie case there must be proof by the proponent of 
due execution®® and testamentary capacity,* 
er or not the will is attacked on the ground of inca- 
On the establishment of a prima facie case 
by the proponent the burden is shifted to the contest- 
ant to produce contrary evidence,*? but the burden 
of proof does not shift.* 


[§ 48] b. Suicide.® 


In ju- 


wheth- 


The death of a testator by 


ringer, (Me.) 19 S.W.(2d) 1033; Sou- 
real v. Wisner, 13 S.W.(2d) 548, 321 
Mo. 920;' Berkemeier v. Reller, 296 
S.W. 739, 317 Mo. 614; Chambers v. 
Chambers, 249 S.W. 415, 297 Mo. 512; 
Lindsay v. Shaner, 236 S.W. 319, 291 
Mo. 297; Mayes v. Mayes, (Mo.) 235 
S.W. 100; Rayl v. Golfinopulos, (Mo.) 
233 S.W. 1069; Weber v. Strobel, 
(Mo.) 194 S.W. 272; Major v. Kidd, 
170 S.W. 879, 261 Mo. 607; Turner v. 
Butler, 161 S.W. 745, 253 Mo. 202; 
Bensberg v. Washington University, 
158 S.W. 330, 251 Mo. 641; Avaro v. 
Avaro, 138 S.W. 500, 235 Mo. 424; 
Bradford v. Blossom, 105 S.W. 289, 
207 Mo. 177; Sehr v. Lindeman, 54 S. 
W. 537, 153 Mo. 276; Madox v. Madox, 
21 S.W. 499, 114 Mo. 35, 35 Am.S.R. 


734; Norton v. Paxton, 19 S.W. 807, 
110 Mo. 456; Balak v. Susanka, 168 
S.W. 650, 182 Mo.App. 458; Jones v. 


Roberts, 37 Mo.App. 163. 


[a] Age of testator.—The burden 
is on the proponents to establish pri- 
ma facie that the testator was of 
requisite age. Kaechelen v. Bar- 
ringer, (Mo.) 19 S.W.(2d) 1033. 


[b] Prima facie case.—(1) Where 
an attorney employed to draw a will, 
knowing that the testator was an ep- 
ileptic, in conjunction with the testa- 
tor’s physician, witnessed the will, 
their testimony that he was then of 
sound mind established a prima facie 
case, notwithstanding their interest in 
the result. Turner y. Anderson, 168 
S.W. 9438, 260 Mo. 1. (2) A prima 
facie case of due execution of will 
was made on a contest, a witness to 
the will not being required to have 
specially examined the testator as to 
his mental condition, but it being 
enough that he was acquainted with 
him, and that nothing at the time in- 
dicated any lack of mental soundness. 
Sy geaee v. Spencer, (Mo.) 221 S.W. 


Testimony of attesting witnesses 
see infra § 99. 


Hat Mayes v. Mayes, (Mo.) 235 S.W. 
3. Fletcher v. Henderson, (Mo.) 62 
S.W.(2d) 849; Williams v. Lack, 40 S. 
W.(2d) 670, 328 Mo. 32; Kaechelen v. 
Barringer, (Mo.) 19 S.W. (2a) 1038; 
Soureal v. Wisner, 13 S.W.(2d) 548, 
321 Mo. 920; Mayes v. Mayes, (Mo.) 
235 S.W. 100; Sanford v. Holland, 207 
S.W. 818, 276 Mo. 457; Major v. Kida, 
170 S.W. 879, 261 Mo. 607; Norton v. 
Paxton, 19 S.w. 807, 110 Mo. 456. 


4 See supra § 45 text and notes 
, 


5. As affecting capacity generally 
See supra § 22. 
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suicide, or an attempt at suicide, does not raise a 
presumption of insanity at the time of execution of 
the will.® 


[§ 49] c. Hereditary Insanity. Testamentary in- 
capacity may not be presumed from the fact that 
the testator’s ancestors? or descendants® were af- 
flicted with mental disorders. 


[§ 50] d. Use of Intoxicants.? No presumption 
of testamentary incapacity at the time of execution 
of a will arises by reason of the fact that the tes- 
tator used intoxicating liquors?® although his use 
thereof was habitual.!+- Proof that the testator was 
addicted to the habitual use of intoxicating liquors to 
such an extent that he was occasionally drunk does 
not place the burden on the proponent to show free- 
dom from incapacitating intoxication at the time of 
execution, but such burden rests on the contestant 
who asserts such ineapacity.*? 


[§ 51] e. Unjust or Unnatural Disposition.+® 


6. Del.—Duffield v. Robeson, 2 Del. 
375. re Lee’s Will, 


La.—Bey’s Succession, 15 So, 297, | 193: 
46 La.Ann. 773, 24 L.R.A. 577. 


4 Md.—McElwee v. Ferguson, 43 Md. 
155 


Weller, 
13. 
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N.J.Eq. 623, 1 Prob.Rep.Ann. 391; 
18 A. 525, 46 N.J.Eq. 
Elkinton v. Brick, 15 A. 391, 44 
IN. DEG b4, elaneeAS HM 6155 
3 N.J.Eq. 604. 


Cross references: 
Insane delusions as affecting unnat- 


[§§ 48-52 


The fact that a will may be unnatural, unfair, or un- 
just creates of itself no presumption ‘that the testa 
tor was incompetent at the time of its execution.* 
No presumption of mental incapacity arises from te 
fact that the will makes an unequal distribution of 
property among the next of kin,!® or that it gives 
property to persons other than the natural objects 
of the testator’s bounty.1° Any departure from the 
usual course in which a person prompted by ordinary 
instincts and natural impulses would have his prop- 
erty go is presumed to have been made by the testa- 
tor because of reasons rationally conceived which 
were satisfactory to him,17 and on the probate of a 
will!® the fact that the will is unnatural does not 
shift the burden to the proponent.t® According to 
some decisions, however, where a will is an unnat- 
ural one it is the duty of the proponent on the pro- 
bate of the will to give some reasonable explanation 
of its unnatural character.?° 


{[§ 52] f. Prior or Habitual Insanity and Lucid 


In, sumption of capacity. In re Carpen- 


ter’s Will, 145 N.Y.S. 365. 


[d] Omission of name of testator’s 
child in the will does not raise a pre- 
sumption that the mind and memory 
of the testator was so weak as to ren- 
der him incapable of disposing of his 


Andress v. 


estate. 


N.J.—Koegel v. Egner, 35 A. 394, 54 
N.J.Eq. 623, 1 Prob.Rep.Ann. 391. 


N.Y.—Roche v. Nason, 77. N.E. 1007, 
185 N.Y. 128; Matter of Card’s Will, 
SeNGeSn Lon Oe SLY. SUD. 1 oss. Ln we 


Tymeson’s Will, 187 N.Y.S. 3380, 114 
Mise. 643; Matter of Rounds, 54 N. 
ee 710, "25 Mise. 101, 2 Gibb. Surr. 
565. 


Suicide as presumptive evidence of 
insanity generally see Insane Persons 
§ 560. 

7. Carnahan v. Hamilton, 107 N.E. 
210, 265 Ill. 508, Ann.Cas.1916C 21; 
Snow v. Benton, 28 Ill. 306; Roche v. 
Nason, 77 N.E. 1007, 185 N.Y. 128. 


[a] Insanity of father.—Carnahan 
Hamilton, 107 N.E. 210, 265 Ill. 508, 
Wess Cas.1916C 21. 


[b] Insanity of mother.—Snow v. 
Benton, 28 Ill. 306. 


8 Evans v. Arnold, 52 Ga. 169. 


[a] Existence of lunacy in daugh- 
ter raises no presumption that her 
mother was also insane. Evans v. Ar- 
nold, 52 Ga. 169. 


9. Appointment of guardian for 
intemperance see infra § 54. 


As affecting capacity in general see 
supra § 37. 


10. In re Fisher’s Estate, 259 P. 
755, 202 Cal. 205; O’Neil v. Murray, 4 
Bradf.Surr. (N.Y.) 311; Re Brockle- 
bank, 4 Newfoundl. 88. 


[a] Rule is otherwise stated to be 
that proof of drunkenness and use of 
intoxicating liquors is not sufficient 
to destroy the presumption of testa- 
mentary capacity. Black y. Ellis, 21 
S.C.L. 68; Temple v. Temple, 1 Hen. 
&M. (11 Va.) 476. 


11. Williams v. Lack, 40 S.W.(2d) 
670, 8328 Mo. 32; In re Mannion’s Hs- 
tate, 95 A. 988, 86 N.J.Eq. 232; Koegel 
vy. Egner, 35 A. 394, 54 N.J.Hq. 623; 
Lee’s Will, 18 A. 525, 46 N.J.Eq. 193; 
Matter of Sutherland, 59 N.Y.S. 989, 
28 Misc. 427, 1 Mills Surr. 198; Matter 
of Jones, 25 N.Y.S. 109, 5 Misc. 200; 
Payne v. Chance, (Tex.Civ.App.) 4 S. 
W.(2d) 328. 


12. 


ce 


ural provisions see infra § 56 
Right to make unjust or unnatural 
disposition see infra § 231. 
Rule as to fraud, mistake, and undue 
influence see iinfra § 454. 


14. Ala.—Councill v. Mayhew, 55 
So. 314, 172 Ala. 295. 


Cal.—In re Smith’s Hstate, 252 P. 
325, 200 Cal. 152; In re Powell’s Es- 
tate, 299 P. 108, 113 Cal.App. 670. 


Ill.— Snow v. Benton, 28 Ill. 306. 


Ind.—Breadheft v. Cleveland, 108 
N.E. 5, 110 N.E. 662, 184 Ind. 130. 


Iowa.—Mileham v. Montagne, 125 
N.W. 664, 148 Iowa 476; Manatt v. 
Scott, 76 N.W. 717, 106 Iowa 203, 68 
Am.S.R. 293. 


La.—Wilcox v. City of Hammond, 
112 So. 375, 168 La. 489. 


N.J.—Garrison v. Garrison’s Ex’rs, 
15 N.J.Eq. 266. 


N.Y.—Horn v. Pullman, 
269 [aff 10 Hun 471]; In re McCabe’s 
Will, 134 N.Y.S. 682, 75 Misc. 35, 8 
Mills Surr. 492; Matter of Munger, 
77 N.Y.S. 648, 38 Misc. 271, 3 Mills 
Surr. 149; Potter vy. McAlpine, 3 Dem. 
Surr. 108. 


Pa.—In re Lawrence’s Estate, 132 
A. 786, 286 Pa. 58 [cit Cyc]. 


Alta.—Re Zawaski, [1927] 2 Dom. 
L.R, 333. 


Newfoundl.—Re _ Brocklebank, 4 
Newfoundl. 88 (omission of wife), 


[a] Disinheritance of only son 
raised no presumption of testamen- 
tary incapacity. Breadheft v. Cleve- 
ae 108 N.E. 5, 110 N.E. 662, 184 Ind. 


a0 INN. 


[b] Disposition contrary to re- 
peatedly declared intentions, or un- 
equally among kin, does not raise a 
presumption of testamentary incapac- 
ity, unless insufficient intellect is 
shown.- -In re Lawrence’s Estate, 132 
A. 786, 286 Pa. 58. 


[c] Fact that some relatives are 
exe renee. by the testator, if sufficient 
eason exists therefor, furnishes a 


Koegel v. Egner, 35 A. 394, 54 reneGnatic basis for a strong pre- 


Snow v. Benton, 28 Ill. 306. « 


[e] Where disposition is so gross 
or ridiculous as to give rise to a pre- 
sumption of insanity the rule may be 
otherwise. In re Lawrence’s Estate, 
rey A. 786, 286 Pa. 58. 


5. Knox, v. ‘Knox;"11 So; 125; 95 
Kin 495, 36 Am.S.R. 235; In re Law- 
rence’s Estate, 132 A. 786, 286 Pa. 58. 


16. Woodville v. Morrill, 153 N.W. 
131, 130 Minn. 92; Deas v. Wandell, 
1 Hun 120, 3 Thomps. &C. 128 [aff 59 
N.Y. 636]. 


. 17. Morris v. Morris, (Tex.Commn. 
App.) 279 S.W. 806 [rev (Civ.App.) 
268 S.W. 187]. 


[a] Caveatee is entitled to rely 
upon presumption that the testator’s 
reasons for excluding near relatives, 
ete., were valid and sane. Smith v. 
Shuppner, 93 A. 514, 125 Md. 409. 


18. Probate of will see infra § 595 
et seq. 
19. In re Smith’s Estate, 252 P. 


325, 200 Cal. 152. 


20. In re Miller’s Estate, 108 <A. 
616, 265 Pa. 315; Johnson v. Shaver, 
172 N.W. 676, 41 S.D. 585. See Clark 
v. Young’s Ex’x, 142 S.W. 1032, 146 
Ky. 377 (no burden on the proponent 
until after the introduction of evi- 
dence by the contestants tending to 
show incapacity); Harrel v. Harrel, 
1 Duv. (Ky.) 203 (gross inequality in 
the dispositions, where no reason for 
it is suggested by the will itself, re- 
quires satisfactory evidence of men- 
tal competency). 


[a] Thus, where a testator, dis- 
posing of an estate of the value of six 
thousand five hundred dollars, gave 
his brother and sister each five dol- 
lars, and the rest to his physician in 
trust for a young woman who had 
lived with the testator until her mar- 
riage, twenty five dollars a month for 
life and additional money in case of 
sickness, the residue after her death 
to the physician on condition that it 
be not given to testator’s brother and 
sister, the interest received by the 
physician was sufficient to shift bur- 
den to the proponent to show testa- 
mentary capacity. In re Miller’s Es- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Intervals—(1) Presumptions. 
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making the will attaches.?? 


interval.24 


tate, 108 A. 616, 265 Pa. 315. 


[b] In Georgia, under Civ. Code 
(1910) § 3832, providing that a testa- 
tor may dispose of his property to 
strangers to the exclusion of his wife 
and children, but that in Such a case 
the will should be closely strutinized 
and on the slightest evidence of aber- 
ration of intellect probate should be 
refused, the general rules of presump- 
tion in favor of the proponent are in- 
applicable so the burden rests on him 
to show mental competency. Deans 
v. Deans, 156 S.E. 691, 171 Ga. 664, 74 
ALR. 222. 


[c] In New York (1) where a will 
was an unnatural one, and inconsist- 
ent with the duties and obligations of 
the testatrix, in that it disinherited 
her only child, it was the duty of the 
proponents to give some reasonable 
explanation of its unnatural charac- 
ter, or at least to show that it was 


not the result of mental incapacity. | 


In re Burnham’s Will, 189 N.Y.S. 182, 
115 Mise. 588 [rev on other grounds 
194 N.Y.S. 811, 201 App.Div. _621]. 
(2) The omission of a grandchild 
from a will is not in itself sufficient 
to cast in the first instance an addi- 
tional burden on the proponents. In 
re McCabe’s Will, 134 N.Y.S. 682, 75 
Misc. 35, 8 Mills Surr. 492. 


21. See Evidence § 28; § 29 text 
soi notes 90, 91; Insane Persons § 
5 

U.S.—Keely v. Moore, 25 S.Ct. 
1687 196 U.S. 38, 49 L.Ed. 376. 


Ala.—Murphree v. Senn, 18 So. 264, 
107 Ala. 424; Henry v. Hall, 17 So. 
187, 106 Ala. 84, 54 Am.S.R. 22; John- 
son v. Armstrong, 12 So. 72, 97 Ala. 
731; O’Donnell v. Rodiger, 76 Ala. 
222, 52 Am.R. 322; Saxon v. Whit- 
aker’s Ex’r, 30 Ala. 237. 


Del.—Duffield v. Robeson, 
375. 


Ill_—In re Weedman’s Estate, 98 N. 
EB. 956, 254 Ill. 504; James White 
Memorial Home v. Haeg, 68 N.E. 568, 
204 Ill. 422; Snow vy. Benton, 28 Ill. 
306. 


Ind.—Branstrator v. Crow, 69 N.E. 
668, 162 Ind. 362; Rush v. Megee, 36 
Ind. 69. 


Iowa.—Waters v. Waters, 207 N.W. 
598, 201 Iowa 586; Mileham |v. 
Montagne, 125 N.W. 664, 148 Iowa 
476; Gates v. Cole, 115 N.W. 236, 137 
Iowa 613; In re Glass, 103 N.W. 1013, 
127 Iowa 646; In re Knox’s Will, 98 
N.W. 468, 123 Iowa 24; Kirsher v. 
Kirsher, 94 N.W. 846, 120 Iowa 337, 
8 Prob.Rep.Ann. 719. 


Md.—Dreyer. v. Welch, 110 A. 476, 
136 Md. 219. 

Mass.—Hix v. Whittemore, 4 Mete. 
545. 


Mo.—Dunkeson v. Williams, 242 S. 
W. 653; Byrne v. Fulkerson, 162 S.W. 
171, 254 Mo. 97; Buford v. Gruber, 
122’S.W. 717, 223 Mo. 231. 


Pa.—Grabill v. Barr, 5 Pa. 441, 47 


2 Del. 


Under 
rules,?4 when it is shown that a testator has been 
insane and that his insanity was of a general, fixed, 
and habitual, and not a temporary, character, a pre- 
sumption of continued insanity up to the time of 
However, no presump- 
tion of continuity exists where the insanity of the 
testator is the result of a temporary cause.?% 
though a testator may be mentally unfit, the cireum- 
stances connected with the execution of the will may 
raise a presumption that it was made during a lucid 
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general 


ence.?° 


Al- 


[§ 53] (2) Burden. 
will,?* a general and fixed condition of insanity is 
shown to have existed so as to raise a presumption 
of continued testamentary incapacity,?® the burden 
is on the proponent to show a general restoration to 
sanity?® or that the execution of the will was ac- 
complished during a lucid interval.®° 
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Presumption as to past insanity. Subject to rules 
elsewhere considered,?> proof of subsequent insan- 
ity will not create a presumption of its past exist- 


Where, on the probate of a 


In order for 


the burden to rest on the proponent, the contestant 


noes 418; Wuller’s Est., 14 Pa.Dist. 


Vt.—Manley’s Ex’r v. Staples, 26 A. 
630, 65 Vt. 370. 

Va.—Hentz v. Wallace’s Adm’r, 150 
S.E. 389, 153 Va. 437. 


Eng.—Groom vy. Thomas, 2 Hagg. 
Eccl. 488, 162 Reprint 914. 


Presumption of continuance from 
adjudication see infra § 54. 


23. Ala.—O’Donnell vy. Rodiger, 76 
Ala. 222, 52 Am.R. 322. 


Ind.—Branstrator v. Crow, 69 N.E. 
668, 162 Ind. 362. 


Md.—Townshend vy. Townshend, 7 
Gill 10. 


bea a aaiea v. Whittemore, 4 Metc. 


Miss.—Seally v. 
625, 123 Miss. 857. 


Mo.—Buford vy. Gruber, 
TL, 223' Mon 231. 


Mont.—In re Murpne’s Estate, 116 
Ee inoeat 43 Mont. 358, Ann.Cas.1912C 


Wardlaw, 86 So. 


122 S.W. 


N.C.—In an ee Ss le Will, 
161, 176 N.C. 


24. Beast of Ford, 92 So. 61, 
151 La. 571; Bey’s Succession, 15 So. 
297, 46 La.Ann. 773, 24 L.R.A. 577; 
Kingsbury v. Whitaker, 32 La.Ann. 
1055, 36 Am.R. 278. 


{a] Thus, where a will, aside from 
a legacy to a second cousin, gave the 
testator’s property to his children 
and grandchildren by a negro woman, 
in accordance with intentions ex- 
pressed at a time when his mental 
condition was concededly normal, it 
raised a presumption that, if the tes- 
tator was insane, the will was made 
during a lucid interval. Succession of 
Ford, 92 So. 61, 151 La. 571. 


{b] Sensible will written by tes- 
tator.—When a will is established to 
have been made by the testator him- 
self, unaided by others, and when its 
provisions and expressions are sage 
and judicious, ‘these facts create a 
presumption, even in the case of per- 
sons habitually insane, that it was 
made during the existence of a lucid 
interval. Overton’s Heirs v. Over- 
ton’s, Isx’rs; ( 18" 6: Mon: (Ky:) 61> 
Weir’s Will, 9 Dana (Ky.) 434; In re 
Harper’s Will, 4 Bibb (Ky.) 244; Bey’s 
Succession, 15 So. 297, 46 La.Ann, 773, 
24 L.R.A. 577; Kingsbury v. Whitaker, 
32 La.Ann. 1055, 36 Am.R. 278. See 
infra §§ 85, 91 (as to sufficiency of 
evidence where will is written by tes- 
tator). 


{[c] Presumption not raised.—(1) 
Provisions of a nuncupative will not 
prepared personally by the testatrix 
cannot be relied on as establishing the 
presumption that it was executed dur- 
ing a lucid interval, where insanity of 
the testatrix had been continuous for 
four years. Rodriguez v. Succession of 
McFettridge, 100 Soe. 68, 156 La. 111. 


97 S.E. 


(2) Where a testator was irrational 
only when in spells of delirium, there 
is no presumption that the instrument 
contested was executed during a lucid 
interval. Hoctor v. Pavlick, (Mo. 
App.) 199 S.W. 1038. (3) Where a 
will is made upon a deathbed, short- 
ly before death, and stupor from 
drugs or delirium is shown, there is 
no presumption that the will was 
made during a lucid interval although 
the existence of such intervals is 
shown. Naylor v. McRuer, 154 S.W. 
772, 248 Mo. 423. 


rane intervals in general see supra 


25. See Evidence § 30; Insane Per- 
sons § 560. 


26. Inre Perkins’ Estate, 235 P. 45, 
195 Cal. 699. 


27. Probate of will see infra § 595 
et seq. i 


28. See supra § 52. 


29. U.S.—Stevens v. Vancleve, 23 
Fed.Cas.No. 13,412, 4 Wash.C.C. 262. 


Del.— Rodney v. Burton, 86 A. 826, 
27 Del. 171; In re Miller’s Will, 85 A. 
808, 26 Del. 477. 


Ga.—Griffin v. Griffin’ s Ex’rs, R. M. 
Charlt. 217. 


Iowa.—Gates v. Cole, 115 N.W. 236, 
137 Iowa 613; In re Knox’s Will, 98 
N.W. 468, 123 Iowa 24; Bever v. 
Spangler, 61 N.W. 1072, 93 Iowa 576. 


La.—Chandler v. Barrett, 21 La. 
Ann. 58, 99 Am.D. 701. 


Me.—Halley v. Webster, 21 Me. 461. 


Md.—Jones v. Collins, 51 A. 398, 94 
Md. 408. 


Mass.—Hix v. Whittemore, 4 Metc. 
545. 


N.J.—Elkinton v. Brick, 15 A. 391, 
44 N.J.Eq. 154, 1 L.R.A. 161; Goble 
v. Grant, 3 N.J.Eq. 629; Whitenack vy. 
Stryker, 2 N.J.Eq. 8. 


N.Y.—In re Strong’s Will, 166 N.Y. 
S. 862, 179 App.Div. 539 [rev 165 N.Y. 
S. 726, 99 Mise. 243]; In re Giauque’s 
Will, 145 N.Y.S. 364, 83 Misc. 684, 11 
Mills Surr. 516; Jackson v. Van Dus- 
en, 5 Johns. 144, 4 Am.D. 330; Clark 
v. Fisher, 1 Paige 171, 19 Am.D. 402. 


Pa.—Reichenbach v. Ruddach, 18 A. 
432, 127 Pa. 564; Harden v. Hays, 9 
Pa. 151; Grabill v. Barr, 5 Pa. 441, 47 
Am.D. 418; Landis v. Landis, 1 Grant 
248. 


ge Chee v. Palmer, 8 S.C.L. 


Tenn.—Smith v. Smith, 4 Baxt. 293; 
‘Ford v. Ford, 7 Humphr. 92. 


Eng.—Groom v. Thomas, 2 Hagg. 
Keel. 4383, 162 Reprint 914; White v. 
Wilson, 13 Ves.Jr. 88, 33 Reprint 227. 


Adjudication as to insanity see in- 
fra § 55. 


30. Ala. ae rTouston v. Grigsby, 116 
So. 686, 217 Ala. 506; Johnston v. 
Johnston, 57 So. 450, 174 Ala. 220; 
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must establish habitual and fixed insanity. When 
there is a material conflict in the evidence, the gener- 
al burden of showing insanity at the time of exe- 
cution remains on the contestant in some jurisdic- 
tions.®? 

Setting aside will. Where, in an action to set 
aside a will after probate, general insanity is shown, 
the burden is on the proponent to prove that the tes- 
tator’s sanity was restored,®? or that the will was 
executed during a lucid interval.** 


[§ 54] g. Adjudication as to Insanity and Guard- 
ianship?°>—(1) Presumptions. An adjudication of 
insanity raises a presumption of testamentary in- 
capacity,?® which continues until the contrary is 
established.?*% A subsequent adjudication of a res- 
toration to sanity by competent authority restores 


WILLS 


[§§ 53-54 


the presumption of sanity until the contrary is made | 


to appear.®* A testator under a guardianship as 
a person of unsound mind is presumed to lack testa- 
mentary capacity.*® The presumption is one of 
fact,?® and may be rebutted.4° It may be shown 
that the derangement of testator’s mind was limited 
and not general, or that the will was executed dur- 
ing a lucid interval at which time the testator pos- 
sessed capacity.4? Where the inquisition in luna- 
cy finds a lucid interval the law implies a capacity 
to make a will during such lucid interval.42 An ad- 
judication of testator’s incompetency to manage his 
property and the appointment of a guardian under 
some statutes raises a presumption of testamentary 
ineapacity,*® but such an adjudication under other 
statutes raises no such presumption.*# 


Saxon v. Whitaker’s Ex’r, 30 Ala. 237. 


Hawaii.—Estate v. Lopez, 25 Hawaii 
OT 


Md.—Jones vy. Collins, 
94 Md. 403. 


N.J.—Elkinton v. Brick, 15 A. 391, 
44 N.J.Eq. 154, 1 L.R.A. 161; White- 
nack v. Stryker, 2 N.J.Eq. 8. 


N.Y.—In re Martin’s Will, 144 N.Y. 
S. 174, 82 Misc. 574, 11 Mills Surr. 295; 
In re Van Den Heuvel’s Will, 136 N.Y. 
S. 1109, 76 Misc. 137, 9 Mills Surr. 177; 
In re Schmidt’s Will, 139 N.Y.S. 464. 


N.C.—In re Credle’s Will, 97 S.E. 
151, 176 N.C. 84. 


Or.—In re Faling’s Will, 208 P. 715, 
LOS Ors s65¢ 


Pa.—Harden v. Hays, 9 Pa. 151. 


S.C.—Kinloch v. Palmer, 8 S.C.L. 
216. 


Va.—Burton v. Scott, 3 Rand. (24 
Vaz) e399; 


Capacity to make will during lucid 
interval see supra § 31 


Woight and sufficiency of evidence 
see infra § 85. 


31. Ala.—Johnston v. Johnston, 57 
So. 450, 174 Ala. 220; Murphree v. 
Senn, 18 So. 264, 107 Ala. 424; O’Don- 
nell v. Rodiger, 76 Ala. 222, 52 Am.R. 
322. 

Del.—In re Miller’s Will, 85 A. 803, 
26 Del. 477. 


Iowa.—lIn re Shields’ Will, 224 N.W. 
69, 208 Iowa 607. 


Md.—Townshend vy. 
Gill 10. 


Mont.—In re Murphy’s Estate, 116 
P. 1004, 43 Mont. 353, Ann.Cas.1912C 
380. 


Or.—Clark’s Heirs v. Ellis, 
128. 


Pa.—Agegas v. Munnell, 152 A. 840, 
302 Pa. 78. 


S.C.—Black v. Ellis, 22 8.C.L. 73, 21 
S.C.L. 68. 


[a] Proof of insane delusion, but 
not of general insanity, does not 
change the burden of proof. Town- 
shend v. Townshend, 7 Gill (Md.) 10. 


[b] “Wholly insane.”—Since one 
may be temporarily ‘wholly insane’ 
by reason of a delusion or some tem- 
porary cause, the burden of proof is 
not shifted by proof that a testator 
was at some time prior to the date of 
the will “wholly insane.” Dreyer v. 
Welch, 110 A. 476, 136 Md. 219 [crit 
Jones v. Collins, 51 A. 398, 94 Md. 


403]. 


51 A. 398, 


Townshend, 7 


9.:Or. 


Proof of impaired physical condi- | 4 Wkly.Rep. 714. 


tion see infra § 57. 


32. Councill v. Mayhew, 55 So. 314, 
172 Ala. 2:95. 


Burden of proof of capacity see 
supra § 44. 


33. Cummings v. McDonnell, 66 So. 
717, 189 Ala. 96; Rodriguez v. Suc- 
cession of McFettridge, 100 So. 68, 156 
La. 111; Morere’s Succession, 38 So. 
435, 114 La. 506. See Keely v. Moore, 
25 S.Ct. 169, 196 U.S. 38, 49 L.Ed. 376 
(where, in an action of ejectment by 
the devisees and heirs at law, plaintiff 
contested the will). 


34. West v. Arrington, 76 So. 352, 
200 Ala, 420; James White Memorial 
Home v. Haeg, 68 N.E. 568, 204 Ill. 
422; Buford v. Gruber, 122 S.W. 717, 
223 Mo. 231; Von De Veld v. Judy, 
44 S.W. 1117, 143 Mo. 348 [aff 45 S.W. 
1128]. But see Ouimet v. Laberge, 
43 Que.Super. 221 (proof of prior or 
subsequent insanity does not cast on 
defendant the obligation to establish 
a lucid interval). 


[a] In Indiana (1) according to 
some decisions, where the testator is 
of unsound mind of apparent per- 
manency, the burden is not on the 
party seeking to sustain the will to 
prove sufficient mental capacity or a 
lucid interval by a preponderance of 
of the evidence (Pepper v. Martin, 92 
N.E. 777, 175 Ind. 580; Merriman v. 
Merriman, 55 N.E. 734, 153 Ind. 631), 
(2) but the proponent is only required 
to introduce evidence sufficient to bal- 
ance equally that of the contestant 
(Pepper v. Martin, supra; Branstrator 
v. Crow, 69 N.H). 668, 162° Ind. 362; 
Roller v. King, 49 N.BE. 948, 150 Ind. 
159; Young v. Miller, 44 N.E. 757, 145 
Ind 652-a6 ProbkRep Anns 72). eGsy 
According to earlier decisions the bur- 
den of proving soundness or a lucid 
interval is on the party seeking to 
sustain the will. Rush v. Megee, 36 
Ind. 69; Kenworthy v. Williams, 5 
Ind. 376. 


35. Cross references: 
As affecting capacity in general see 
supra § 82. 
Effect of: 
Adjudication of insanity generally 
see Insane Persons §§ 224-228. 
Appointment of guardian generally 
see Guardian and Ward § 108. 


Weight and sufficiency of evidence 
see infra § 86. 


36. In re Johnson’s Estate, 252 P. 
1049, 200 Cal. 299; Fuller v. Williams, 
264 P. 77, 125 Kan. 154; Kennedy v. 
Walcutt, 161 N.E. 336, 118 Ohio St. 
442; East India Co. v. Dyce Sombre, 


36144. Ga.—Terry v. Buffington, 11 
Ga. 337, 56 Am.D. 423. 


N.Y.—Matter of Taylor’s Will, 1 
Edm.Sel.Cas. 375. 


Ohio.—Kennedy v. Walcutt, 161 N. 
E. 336, 118 Ohio St. 442. 


Pa.—Hoopes’ Estate, 34 A. 603, 174 
1h Sek 


Va.—Rust v. Reid, 97 S.E. 324, 124 
Va. 1. 


Presumption of continuance in gen- 
eral see supra § 52. 


37. Rust v. Reid, 97 S.E. 324, 124 
Viauelis 


38. In re Hanrahan’s Estate, 166 
N.W. 529, 182 Iowa 1242; Woodville 
v. Morrill, 153 N.W. 131, 130 Minn. 92; 
ed v. Gilson, 90 S.W. 367, 191 Mo. 
307. 


[a] Relation back.—The presump- 
tion of incapacity arising from the ap- 
pointment of a guardian does not re- 
late back to a time antedating the 
proceeding. Spiers v. Hendershott, 
120 N.W. 1058, 142 Iowa 446. 


39. Brogan v. Lynch, 214 N.W. 514, 
204 Iowa 260. 


40. Brogan v. Lynch, supra; In re 
Hanrahan’s Estate, 166 N.W. 529, 182 
Iowa 1242; Kennedy v. Walcutt, 161 
N.E. 336, 118 Ohio St. 442; Clark v. 
Clark, 267 P. 534, 125 Or. 338. 


41. Woodville v. Morrill, 153 N.W. 
131, 130 Minn. 92; Rintelen v. Schaef- 
er}, 4a: NiY.S. 6315 Ld8e App.bive = 4ii7- 
11° Mills Surr. 422. 


42. Mifflin v. Smedley, 3 Del.Co. 
(Pa.) 143. 
43. Reeves v. Hunter, 171 N.W. 


567, 185 Iowa 958; In re Widmayer, 
77 N.Y.S. 663, 74 App.Div. 336. 


[a] Adjudication of feeble-mind- 
edness and incompetency to manage 
property raises a presumption of in- 
eapacity. In re Griffin’s Estate, 167 
A. 613, 109 Pa.Super. 594; In re Hoff- 
man’s Hstate, 58 A. 665, 209 Pa. 357. 


b] Temporary guardianship.— 
That the testator was under tempora- 
ry guardianship when the will was 
made raises no presumption against 
his mental capacity, such an appoint- 
ment being on ex parte showing, and 
there being no inquisition into, or de- 
termination of, his mental condition. 
Thomas v. Timonds, 159 N.W. 881, 
179 Iowa 509. 


44. In re Johnson’s Estate, 252 P. 
1049, 200 Cal. 299. 


[a] In Massachusetts, the judicial 
determination of the facts that must 


For later cases, developments and changes in the law see Annotations, same title and section number. 


~~. 


§§ 54-58] 


Drunkenness.4® The appointment of a guardian 
because of intoxication does not, it has been held, 
create a presumption of mental incapacity.4® A 
commitment to a state hospital for drunkenness*? 
raises no presumption that the habit persisted there- 
after.4§ 


[§ 55] (2) Burden. Where by a prior adjudica- 
tion a testator is declared to be insane,*® weak-mind- 
ed,°® or unable to manage his property,®! the bur- 
den is on the proponent to establish testamentary 
capacity at the time of the execution of the will. 
Where there is no adjudication of mental incompe- 
teney there is no presumption created such as to 
shift the burden to the proponent.®? 


[§ 56] h. Delusions and Monomania®*—(1) Pre- 
sumptions. Where the fact that the testator has 
been subject to any insane delusion is established, a 
will should be regarded with great distrust, and 
every presumption should in the first instance be 
made against it.54 The presumption becomes addi- 
tionally strong where the will is one in which nat- 
ural affection and the claims of near relationship 
have been disregarded.®*® 


[§ 57] (2) Burden.®* While there is authority to 
the contrary,** on the probate of a will®® the bur- 
den is on the contestant to prove the existence of 


be proved under Rev. L. c 145 § 40 be-[ see supra § 53. 
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insane delusions or monomania,®® and that the will 
made was a result thereof.°° The contestant must 
show that the delusions had no existence in fact®* 
and that there was no evidence of any fact on which 
the belief could be founded.®? Proof of an insane 
delusion by the opponent of the will shifts the bur- 
den®* to the proponent to prove that the disposition 
by will was not affected by the insane delusion.°** 


Setting aside will. In an action to set aside a 
will or the probate thereof the burden is on contest- 
ant to prove insane delusions,®® and that they af- 
fected the disposition of testator’s property.°® The 
contestant must prove that there was no evidence of 
any fact on which the belief could be based.°? 
When the contestant makes a prima facie case the 
burden of evidence, not the burden of proof,®® shifts 
to the proponent to show the existence of some such 
evidence or information.®® Proof that the testator 
was a monomaniac requires defendant to adduce 
only sufficient evidence to prevent the preponderance 
from being in favor of plaintiff.7° 


[§ 58] i. Physical Condition and Mental Derange- 
ment Therefrom; Old Age’!—(1) Presumptions. 
No presumption of testamentary incapacity arises 
by reason of the fact that the testator was advanced 


655, 98 N.J.Eq. 645. 


fore a conservator can be appointed 
does not create a presumption of in- 
capacity, although it is evidence on 
the guestion of testamentary capac- 
ity. Clifford v. Taylor, 90 N.E. 862, 
204 Mass. 358. 


45. Use of intoxicants as raising 
presumption generally se supra § 50. 


46. Fagan v. Welsh, 19 Ohio Cir. 
CUNeS.) Livy: 


[a] Abandonment of proceedings. 
—The fact that testator had been 
declared a habitual drunkard and 
a committee appointed does not 
raise a presumption of mental inca- 
pacity, where it appears that the com- 
mittee neither gave bond nor took 
charge of his property, and that fora 
period of thirty-five years thereafter 
and up to the time of his death the 
testator managed his own affairs. 
Leckey v. Cunningham, 56 Pa. 370. 


47. See Drunkards §§ 47-53. 


48. In re Fisher’s Estate, 259 P. 
755, 202 Cal. 205. 


49. Ala.—Houston y. Grigsby, 116 
So. 686, 217 Ala. 506. 


Ga.—Lucas v. Parsons, 27 Ga. 593; 
Terry v. Buffington, 11 Ga. 337, 56 
Am.D. 423. 


Ind.—Harrison v. Bishop, 30 N.E. 
1069, 131 Ind. 161, 31 Am.S.R. 422, 
Stevens v. Stevens, 26 N.E. 1078, 127 
Ind. 560. 


Kan.—Fuller  v. 
77, 125 Kan. 154. 


Mass.—Breed v. Pratt, 18 Pick. 115. 


N.Y.—Matter of Lapham’s Will, 44 
INES: 90) 19° Mise; 70; 2 Gibb:Surr. 
179; Matter of Taylor’s Will, 1 Edm. 
Sel.Cas. 375. 


Pa.—Hoopes’ Estate, 34 A. 603, 174 
Pa. 373; Titlow v. Titlow, 54 Pa. 216, 
93 Am.D. 691. 


Eng.—Waring v. Waring, 6 Moore 
P.C. 341, 13 Reprint 715; Bast India 
Conve Dyce Sombre, 4 Wkly. Rep. 714. 


Effect of proof of habitual insanity 


Williams, 264 P. 


50. In re Griffin’s Estate, 167 A. 
613, 109 Pa.Super. 594. 


51. Reeves v. Hunter, 171 N.W. 
567, 185 Iowa 958; In re Widmayer, 
77 N.Y.S. 6638, 74 App.Div. 336. 


52. In re Moore’s Will, 181 N.W. 
763, 191 Iowa 135. 


53. AS cathe capacity in gen- 
eral see supra § 30 


54. See cases entra note 55. 


[a] No presumption that daughter 
did not mistreat her mother in the 
particulars in which the mother be- 
lieved she had exists which can sup- 
port an inference that such belief 
grew out of an insane delusion with- 
out affirmative proof that it had no 
foundation in fact, and was prompt- 
ed by a delusion. Jarrett v. Ellis, 141 
N.E. 627, 193 Ind. 687. 


55. Banks v. Goodfellow, L.R. 5 
Q.B. 549 [quot Newman v. Smith, 82 
So. 236, 249, 250, 77 Fla. 6338, 667, 688; 
Broughton v. Knight, L.R. 3 P.&D 
64, 74]. 


Presumption arising from unjust or 
unnatural disposition see supra § 51. 


56. Burden of proof to prove ca- 
pacity generally see supra §§ 44, 45. 


Weight and sufficiency of evidence 
see infra § 87. 


57. Lanham v. Lanham, 146 S.W. 
635, 62 Tex.Civ.App. 431. See Smee 
Vv. Smee, 5 P.D. 84 (the burden of 
proof rests on those who set up the 
will, and, a fortiori, when it appears 
that there was in some particular un- 
soundness of mind, that burden is 
considerably increased). 


58. Probate of will see infra § 595 
et seq. 
59. Cal.—In re Allen’s Estate, 171 


P. 686, 177 Cal. 668. 


Mich.—In re Barlum’s Estate, 215 
N.W. 299, 240 Mich. 393. 
Miss.—Mullins v. Cottrell, 41 Miss. 
291. 
N.J.—In re Haness’ Hstate, 130 A. 


N.Y.—Matter of White’s Will, 5 N. 
Y.S. 295, 52 Hun 613, 1 Silv.Sup. 191 
[aff 24 N.E. 935, 121 N.Y. 406]. 


60. In re Allen’s Estate, 171 P. 686, 
177 Cal. 668; Jones v. Collins, 51 A. 
398, 94 Md. 403; In re Alexander’s Hs- 
tate, 91 A. 1042, 246 Pa. 58, Ann.Cas. 
LIVCS RSIS: 


61. In re Allen’s Estate, 171 P. 686, 
177 Cal. 668; Edwardson yv. Gerwien, 
171 N.W. 101, 41 N.D. 506; Scarbor- 
ough v. Baskin, 44 S.E. 63, 65 S.C. 558. 


62. In re Allen’s Estate, 171 P. 686, 
177 Cal. 668. 


63. Burden of proof and of evi- 
dence distinguished see Evidence § 
13. 


64. Matter of Shaw, 2 Redf.Surr. 
(N.Y.) 107; Beament v. Foster, 35 
Ont.L. 365,-9 Ont.W.N. 413. See ’Mor- 
rison v. Smith, 3 Bradf.Surr. (N.Y.) 
209 (where there is proof of the ex- 
istence of an insane delusion near the 
date of the will and of inequality in 
the provisions of the will, affirmative 
proof of the sanity of the testator is 
required). 


65. In re Cole’s Hstate, 226 P. 143, 
75 Colo. 264; Teter v. Spooner, 137 N. 
E. 129, 305 Ill. 198; Gallmeier v. Kai- 
ser, 163 N.E. 533, 88 Ind.App. 161; 
Hall v. Mercantile Trust Co., (Mo.) 59 
S.W.(2d) 664. 


66. Gallmeier v. Kaiser, 163 N.E. 
5338, 88 Ind.App. 161; Edwards v. Da- 
vis, 11 Ohio Dec. (Reprint) 876, 30 
Cine.L. Bul. 283. 


67. In re Russell’s Estate, 210 P. 
249, 189 Cal. 759; In re Cole’s Estate, 
226 P. 148, 75 Colo. 264. 


68. Burden of proof and of evi- 
ae distinguished see Evidence § 


9. In re Russell’s Estate, 210 P. 
248. 189 Cal. 759. 


70. Young v. Miller, 44 N.E. 757, 
145 Ind. 652, 1 Prob.Rep.Ann. 372. 


71. As affecting capacity in gen- 
eral see supra §§ 39-42. 
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in years,7? or physically or mentally infirm,’* or 
distressed,”* or unable to transact business.7® Proof 
of a temporary incapacity on account of physical 
reasons does not raise a presumption of its contin- 
A showing that a person was delirious at 
any given period of time raises no presumption that 
such condition existed either at an antecedent’? or 
subsequent’® time, but on the contrary the presump- 


uance.?° 


tion of sanity*® prevails.®° 
[§ 59] (2) Burden. 


Where physical incapacity 
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is incumbent on the proponent to show the existence 
of testamentary capacity at that time. 
where the testator’s physical condition is not such 
as to render him habitually incompetent, the burden 
of proof is on the contestant to show testamentary 
incapacity at the time of executing the will.*? 


[§ 60] 2. Admissibility®*—a. In 
will contests involving the question of testamentary 


However, 


General. In 


capacity, the evidence is permitted to take a wide 


at the time of the execution of the will is shown, it 


Ill.— Miles v. Long, 174 N.E. 


72. 
836, 342 Ill. 589. 


N.Y.—Horn v. Pullman, _72 N.Y. 269 
[aff 10 Hun 471]; Matter of Brower, 
98 N.Y.S. 438, 112 App.Div. 371; Mat- 
ter of Donohue, 89 N.Y.S. 871, 97 App. 
Div. 211; Matter of Dixon, 59 N.Y.S. 
421, 42 App.Div. 487;..In re Whit- 
marsh’s Estate, 234 N.Y.S. 505, 133 
Mise. 858; In re Trymeson’s Will, 187 
N.Y.S. 330, 114 Misc. 643;" In re Van 
Ness’ Will, 139 N.Y.S. 485, 78 Misc. 
592, 9 Mills Surr. 545; Matter of Har- 
ris, 44 N.Y.S. 341, 19 Misc. 390; In re 
Henry’s Will, 41 N.Y.S. 1096, 18 Misc. 
149; Matter of Halbert, 37 N.Y.S. 757, 
15 Misc. 311, Gibb.Surr. 479; Matter 
of Lang, 30 N.Y.S. 388, 9 Misc. 523, 1 
Gibb.Surr. 129; Matter of Wheeler, 
25 N.Y.S. 313, 5 Misc. 282, Pow.Surr. 
558; Matter of Mabie, 24 N.Y.S. 855, 
5 Misc. 184, Pow.Surr. 507; Matter of 
Carver, 128) NiY.S. (7538, SeMisey 567, 
Pow.Surr. 3238; Matter of Otis, 22 N. 
Y.S. 1060, 1 Misc. 261, Pow.Surr. 129; 
In re King’s Will, 172 N.Y.S. 869; 
In re Carpenter’s Will, 145 N.Y.S. 
365; In re Campbell’s Will, 136 N.Y. 
S. 1086; In re Fricke, 19 N.Y.S. 315; 
Matter of Williams,'15 N.Y.S. 828, 2 
Conn.Surr. 595; Matter of Bush, 5 N. 
Y.S. 23, 1 Conn.Surr. 346; Matter of 
Vedder, 6 Dem.Surr. 92; Cornwell v. 
Riker, 2 Dem.Surr. 354; Ewen v. Per- 
rine, 5 Redf.Surr. 640. 


Okl.—In re Blackfeather’s Estate, 
153 P6839, 04 Ol, 1. 


Pa.—In re Brennan’s Estate, 168 A. 
25, 312 Pa. 335; In re Lawrence’s Es- 
tate, 132 A. 786, 286 Pa. 58; Browne 
v. Molliston, 3 Whart. 130. 


Va.—Smith v. Ottley, 132 S,E. 512, 
144 Va. 406; Wooddy v. Taylor, 77 S. 
EH. 498; 114 Va. 737. : 


[a] Ninety-six years.—Matter of 
ede 98 N.Y.S. 438, 112 App.Div. 
[b] Eighty-four years.—In re 


Blackfeather’s Estate, 153 P. 839, 54 
OkINT. 


[ec] Eighty-two years.—Matter of 
ae ne 15 N.Y.S. 828, 2 Conn.Surr. 


{d] Seventy-eight years.—Matter 
of Otis, 22 N.Y.S. 1060, 1 Misc, 261, 
Pow.Surr. 129. 


Capacity of aged persons in general 
see supra § 39. 


73. Ill.—Miles v. Long, 174 N.E. 
836, 342 Ill. 589. 
N.Y.—Horn v. Pullman, 72 N.Y. 


269; Roche v. Nason, 93 N.Y.S. 565, 
105 App.Div. 261; Matter of Dono- 
hue, 89 N.Y.S. 871, 97 App.Div. 211; 
Matter of Dixon, 59 N.Y.S. 421, 42 
App.Div. 487; Matter of Folts, 24 N. 
Y.S. 1052, 71 Hun 499; In re Tyme- 
son’s Will, 187 N.Y.S. 330, 114 Misc. 
643; Matter of Munger, 77 N.Y.S. 648, 
88 Mise. 271, 3 Mills Surr. 149; Mat- 
ter of Sutherland, 59 N.Y.S. 989, 28 
Mise. 427, 1 Mills Surr. 198; Matter 
of Harris, 44 N.Y.S. 341, 19 Misc. 390; 


Matter of Henry, 41 N.Y.S. 1096, 18 
Mise. 152; In re Henry’s Will, 41 N. 
Y.S. 1096, 18 Misc. 149; Matter of 
Wheeler, 25 N.Y.S. 318, 5 Misc. 282, 
Pow.Surr. 553; Matter of Jones, 25 
N.Y.S. 109, 5 Mise. 200; Matter of 
Mabie, 24 N.Y.S. 855, 5 Misc. 184, Pow. 
Surr. 507; Matter of Carver, 23 N.Y. 
S. 753, 3 Mise. 567, Pow.Surr. 323; 
In re Tricke, 19 N.Y.S. 315; Matter 
of Bush, 5 Niy-S. -23;.1. Conn.Surr: 
346; Matter of Vedder, 6 Dem.Surr. 
92; Wood v. Bishop, 1 Dem.Surr. 512; 
Ewen vy. Perrine, 5 Redf.Surr. 640; 
Early v. Early, 5 Redf.Surr. 376. 


Pa.—In re Brennan’s Estate, 168 A. 
25, 312 Pa. 335; In re Lawrence’s Es- 
tate, 132 A. 786, 286 Pa. 58. 


W.Va.—Payne v. Payne, 
818, 97 W.Va. 627. 


Wis.—In re Derusseau’s Will, 184 
INJIWi05, (L6 wALERS 2412; 


[a] Epilepsy.—Testamentary in- 
capacity may not be presumed from 
epilepsy. Wood v. Bishop, 1 Dem. 
Surr. (N.Y.) 512; In re Derusseau’s 
Will, 184 N.W. 705, 175 Wis. 140, 16 
A.L.R. 1412. 


{b] Execution on deathbed.— 
While the fact that a will was exe- 
cuted by the testatrix on her death- 
bed does not create a presumption of 
invalidity, it should make the surro- 
gate more careful in scrutinizing it. 
In re King’s Will, 154 N.Y.S. 238, 89 
Mise. 638, 14 Mills Surr. 61. 


[c] There is no presumption that 
testator, whd was so ill, or otherwise 
disabled, or illiterate, as to be unable 
to write, knew what he was doing, 
but knowledge of the contents of the 
will and the character of the paper 
must be proved. In re Alfaya’s Will, 
204 N.Y.S. 90, 122 Misc. 771 [aff 209 
N.Y.S. 785]. 


74 Miles v. Long, 174 N.E. 836, 342 
Ill. 589; In re Lawrence's Hstate, 132 
A. 786, 286 Pa. 58. 


75. In re Lawrence’s Estate, 
pra. 


76. O’Donnell v. Rodiger, 
222, 52 Am.R. 322; Taylor v. Pegram, 
87 N.E. 837, 151 Ill. 106; Brown v. 
Riggin, 94 Tll. 560. 


77, In re Sharpley’s Will, 120 A. 
586, 32 Del. 154; Schoenhoff v. Haer- 
ing, 38 S:W.(2d) 1011, 327 Mo. 837. 


125 S.E. 


su- 


76 Ala. 


78. Schoenhoff v. Haering, supra. 

79. See supra § 43. 

80. Schoenhoff v. Haering, 38 S.W. 
(2d) 1011, 327 Mo. 837. 

81. In re Coughlin, 59 A. 879, 68 
N.J.Eq. 582; Rundell v. Downing, 5 
NoYast,) 2ibes 


Proof of habitual insanity see su- 
pra § 53. 


82. In re Latour’s Estate, 73 P. 
1070, 74 P. 441, 140 Cal. 414; Blake 
v. Rourke, 38 N.W. 392, 74 Iowa 519; 
O’Neil v. Murray, 4 Bradf.Surr. (N. 
Y.) 811; Linton’s Appeal, 104 Pa. 


range’* covering a long space of time in each direc- 


228. 


[a] Extreme feebleness.—The 
mere fact that the decedent at the 
time of making his will was so en- 
feebled by sickness as to be unable 
to communicate to others except by 
signs in answer to questions is not 
sufficient to shift the burden of proof 
as to mental capacity on the propo- 
nent of the will. In re Latour’s Es- 
iates 73 P. 1070, 74 P. 441, 140 Cal. 


[b] Nervous excitement preceding 
surgical operation.—The burden of 
proving testamentary capacity is not 
cast on the proponent by the fact 
that testatrix, at the time of signing 
her will, was in a high state of nerv- 
ous excitement, caused by a quarrel 
with a member of her family and her 
being about to submit to a dangerous 
surgical operation. Linton’s Appeal, 
104 Pa. 228. 


83. Cross references: 


Admissions by devisees and other in- 
terested parties see Evidence § 397 
et seq. 

Deeds see Deeds § 528. 


Evidence admissible to prove insanity 
generally see Insane Persons §§ 
563-565. * 

Generally see Evidence § 89 et seq. 

Opinion evidence: 


Nonexperts see Evidence § 698 et 
seq. 

Physicians and experts see Evi- 
dence §§ 728, 768. 


Subscribing witnesses see Evidence 
§§ 702, 703. 


84. Ala.—Batson vy. Batso 1 
10, 217 Ala. 450. Hay ies 


Ark.—Howell v. Miller, 29 
1005, 173 Ark. 527.: tiie 


Cal.—In re Allen’s Estate, 171 P. 
686, 177 Cal. 668 [quot Cyc]; In re 
Alexander’s Estate, 295 P. 53, 111 Cal. 
App. 1; In re Lenci’s Estate, 288 P. 
841, 106 Cal.App, 171. 


Conn.—Bishop v. Copp, 114 A. 682, 
96 Conn. 571. 


Ind.—Ramseyer v. Dennis, 116 N.E. 
417, 119 N.E. 716, 187 Ind. 420. 


Iowa.—In re Renne’s Will, 189 N.W. 
776, 194 Iowa 938. 


Ky.—Woodruff’s Ex’r vy. Woodruff, 
26 S.W.(2d) 751, 233 Ky. 744 [cit 
Cyc]; Wigginton’s Ex’r v. Wigginton, 
239 S.W. 455, 194 Ky. 385; McFarland 
v. Ewing, 218 S.W. 271, 186 Ky. 829: 
Bramel’s Ex’r vy. Crain’s Guardian, 163 
S.W. 1125, 157 Ky. 671; McConnell’s 
Ex’r _v. McConnell, 129 S.W. 106, 138 
Ky. 783; Barber’s Ex’rs v. Baldwin’s 
Ex’r, 128 S.W. 1092, 188 Ky. 710. 


Mo.—Hughes v. Rader, 82 S.W. 
183 Mo. 630. ee Sy 


N.Y.—Matter of Woodward, 60 N.E. 
233, 167 N.Y. 28; In re Martin’s Will 
144 N.Y.S. 174, 82 Misc. 574. ‘ 


Ohio.—Kennedy vy. Walcutt, 161 N. 


For later cases, developments and changes in the iaw see Annotations, same title and section number. 


“philoso ata li Ai aad ig i 


§ 60] 


tion.8® 


E. 336, 118 Ohio St. 442; Collins v. 
Collins, 143 N.E. 561, 110 Ohio St. 105, 
38 A.L.R. 230. 


Okl.—Edwards  v. 
1105, 102 Okl. 189. 


Pa.—Bitner v. Bitner, 65 Pa. 347. 


Tex.—Moos v. First State Bank of 
Uvalde, (Civ.App.) 60 S.W.(2d) 888; 
Buchanan v. Davis, (Civ.App.) 300 S. 
W. 985 [aff (Commn.App.) 12 S.W. 
Oy 978, reh den (Commn.App.) 15 S. 

W. (2d) 562 dk 


Utah.—In re Hansen’s Will, 167 P. 
256, 50 Utah 207. 


[a] Reason for rule.—‘A broad 
scope of examination should be al- 
lowed, for the reason that the evi- 
dence of mental derangement is fre- 
quently subtle and exceedingly diffi- 
cult to prove.” In re Alexander’s Hs- 
tate, 295 P. 53, 56, 111 Cal.App. 1. 


[b] Discretion of court.—Admissi- 
bility of circumstances affecting the 
testator’s mental capacity is within 
the discretion of the trial court. 
Reinhardt v. Nehring, (Tex.Commn. 
App.) 291 S.W. 873 [rev (Civ.App.) 
283 S.W. 347]. 


85. In re Allen’s Estate, 171 P. 686, 
177 Cal. 668 [quot Cyc]; Bishop v. 
Copp, 114 A. 682, 96 Conn. 571; Dale’s 
Appeal, 17 A. 757, 57 Conn. 127. 


86. Guarantee Trust & Safe De- 
posit Co. v. Waller, 88 A. 13, 240 Pa. 
575; In re Wood’s Will, 115 A. 231, 95 
Vt. 407; In re Wells’ Will, 113 A. 
822, 95 Vt. 16; In re Martin’s Will, 
104 A. 100, 92 Vt. 362. 


87. Cronin v. Kimble, 144 A. 698, 
156 Md. 489. 


88. Ga.—Cook v. Washington, 143 
S.E. 409, 166 Ga. 329. 


Ill.— Ravenscroft v. Stull, 117 N.E. 
602, 280 Ill. 406, Ann.Cas.1918B 1130. 


Ind.—Long v. Neal, 132 N.E. 252, 
a Ind. 118. 


Miller, 228 P. 


wa.—In re Cahill’s Estate, 136 
Nw 214, 155 Iowa 340. 
Ky.—McFarland v. Ewing, 218 S. 


W. 271, 186 Ky. 829; Bramel’s Ex’r 
v. Crain’s Guardian, 163 S.W. 1125, 
157 Ky. 671; Lisle v. Couchman, 142 
S.W. 10238, 146 Ky. 345; McConnell’s 
Ex’r v. McConnell, 129 S.W. 106, 138 
Ky. 783. 


Mo.—Rock v. Keller, 278 S.W. 759, 
312 Mo. 458. 


Tex.—McDonald’s Estate v. McDon- 
ald, (Civ.App.) 150 S.W. 593. 


[a] Evidence held admissible.— 
(1) Change in decedent’s confidence in 
the business ability of the proponent’s 
sister. In re Martin’s Will, 104 A. 100, 
92, Vt. 362. (2) Condition of the tes- 
tator’s household. Taylor v. Creeley, 
152 N.E. 3, 257 Mass. 21. (3) Former 
life of the testatrix. In re Rosa’s 
Estate, 178 N.W. 23, 210 Mich. 628. 
(4) Deed to the testator as showing 
misapprehension as to whether prop- 
erty was community property. Moore 
v. Martin, (Tex.Civ.App.) 273 S.W. 
961. (5) Suit against the testatrix. 
Galloway v. Hogg, 146 S.E. 156, 167 
Ga. 502. (6) Old letter of the tes- 
tatrix’ father showing opinion as to 
her weak-mindedness. In re De La- 
veaga’s Estate, 133 P. 307, 165 Cal. 
607. (7) Gratuitous care by son of 
father’s property. In re Walker’s 
Will, 128 N.W. 386, 152 Iowa 154. (8) 
Strong will and fixed opinions of 
decedent. In re Richardson’s Will, 


How wide a range is permissible in a par- 
ticular case depends on the character of the alleged 
unsoundness of mind and other circumstances, and 
rests largely in the discretion of the trial court.’¢ 
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180 N.W. 639, 190 Iowa 586. (9) Il- 
literacy and habits of executors and 
devisees. In re Law’s Hstate, 138 
N.W. 531, 158 Iowa 609. (10) Agree- 
ment to make mutual and reciprocal 
wills. In re Sandberg’s Will, 134 N.Y. 
S. 869, 75 Misc. 38. (11) Situation 
of testator’s property. Kenworthy v. 
Williams, 5 Ind. 375. (12) Life, sur- 
rounding relationships, and friends of 
the testator. In re McDermott’s Will, 
154 N.Y.S. 923, 90 Misc. 526; Collins 
v. Collins, 143 N.E. 561, 110 Ohio St. 
105, 38 A.L.R. 230; Sullivan v. Cas- 
sidy, 163 N.E. 728, 29 Ohio App. 457 
[aff 161 N.E. 540, 118 Ohio St. 508]. 
(18) Influence exerted over the tes- 
tator by the proponents of the will. 
In re Staub’s Will, 90 S.E. 119, 172 N. 
C. 1388. (14) Knowledge of current 
events, stock prices, etc. Walker v. 
Struthers, 112 N.E. 961, 273 Ill. 387. 


[b] Evidence is admissible of bad 
reputation (1) and character, as 
known to the testator, of his executor 
named in the will (McGinnis v. Kemp- 
Sey, 27 Mich. 363; Prather v. McClel- 
land, 13 S.W. 543, 76 Tex. 574) (2) or 
his agent (Frary v. Gusha, 9 A. 549, 59 
Vit. 257). 


[ec] Testimony of statements made 
to witnesses by proponents of the will 
as to the condition of the testator’s 
mind is admissible on a contest only 
to contradict the proponents as wit- 
nesses, and not as evidence of such 
condition. Andrew v. Linebaugh, 169 
S.W. 135, 260 Mo. 623. 


s9. Ala.—Lewis v. Martin, 98 So. 
635, 210 Ala. 401; O’Neill v. Johnson, 
73 So. 21, 197 Ala. 502. 


Cal.—In re Chevallier’s Estate, 113 
Pa sOnUs oe Callens 


Conn.—In re Hotchkiss’ Will, 92 A. 
419, 88 Conn. 655 


Ga.—MeWilliam v. Pattillo, 161 S. 
BE. 597, 173 Ga. 771; Atkinson v. At- 
kinson, 127 S.E. 149, 159 Ga. 882. 


Ill.—Bundy v. West, 130 N.E. 709, 
297 Ill. 238; Huston v. Bell, 103 N.E. 
213, 260 Ill. 354; McEvilly v. Brown- 
field, 101 N.E. 229, 258 Ill. 49. 


Iowa.—In re Martin’s Will, 142 N. 
W. 74, 166 Iowa 233; Mileham v. Mon- 
tagne, 125 N.W. 664, 148 Iowa 476. 


Ky.—Burdon v. Burdon’s Adm’x, 9 
S.W.(2d) 220, 225 Ky. 480; Wiggin- 
ton’s Ex’r v. Wigginton, 239 S.W. 455, 
194 Ky. 385; Gernert v. Straeffer’s 
Ex’r, 172 S.W. 1044, 162 Ky. 605. 


Md.—Daugherty v. Robinson, 122 A. 
124, 143 Md. 259; Smith v. Shuppner, 
93 A. 514, 125 Md. 409. 


Mass.—Panell v. Rosa, 
225, 228 Mass. 594. 


Mich.—In re Hayes’ Estate, 238 N. 
W. 245, 255 Mich: 338; In re Marx’s 
Estate, 167 N.W. 976, 201 Mich. 504; 
Cooper v. Harlow, 128 N.W. 259, 163 
Mich. 210. 


Miss.—Ward v. 
124 Miss. 697. 


Mo.—Adams v. Kendrick, 11 S.W. 
(2d) 16, 321 Mo. 310; Turner v. But- 
ler, 161 S.W. 745, 253 Mo. 202; Cros- 
san v. Crossan, 70 S.W. 136, 169 Mo. 
631, 8 Prob.Rep.Ann. 209. 


N.Y.—In re Tyrrell’s Will, 172 N.Y. 
S. 638, 184 App.Div. 871. 


N.C.—In re Yelverton’s Will, 153 S. 
EB. 819, 198 N.C. 746. 


Va.—Hentz v. Wallace’s Adm’r, 150 
S.E. 389, 153 Va. 437. 


118 N.E. 


Ward, 87 So. 153, 
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The evidence must relate to the date of the execu- 
tion of the will.87 
issue is admissible.’ 
question of testator’s capacity must be material®® 


Every fact throwing light on the 
However, evidence on the 


[a] Evidence held inadmissible.— 
(1) Conversation not in hearing of 
the testator bearing on the reason- 
ableness of the disposition. Lanham 
v. Lanham, 146 S.W. 635, 62 Tex.Civ. 
App. 431 [conforming to 145 S.W. 336, 
105 Tex. 91]. (2) Declarations by 
deceased attesting witness long after 
execution of the will that the testator 
was not in his right mind. In re 
Smith’s Will, 92 A. 223, 88 Vt. 259. 
(3) Amount paid by the testator for 
board, lodging, and care. In re Mc- 
Donough’s Estate, 251 P. 916, 200 Cal. 
57. (4) Decree disallowing a later 
alleged will. Digan v. Linnehan, 159 
N.E.. 610, 262 Mass. 273. (5). The 
proponent’s good financial condition. 
Hak v. Hall, 121 So. 718, 219 Ala. 199. 
(6) Comparison between testator’s 
conduct when alleged to be insane and 
when alleged to be sane. Grantz v. 
Grantz, 145 N.E. 398, 314 Ill. 243. (7) 
Raising equities in lands devised by 
the testator. Veer v. Hagemann, 165 
N.E. 175, 334 Ill. 28. (8) Service on 
jury a year prior to execution of the 
will. In re Crabtree’s Will, 156 S.E. 
985 <2000N.Ce .4. 3209) Statement of 
housekeeper that she was running the 
testator’s business. In re Waterman’s 
Will, 150 A. 65, 102 Vt. 443. (G6) 
That the testatrix’ husband was a 
drunkard and swore at her. In re 
Crissick’s Will, 156 N.W.” 415; (174 
Iowa 397. (11) That the testator 
was absent-minded. Reeves v. Sroade, 
260 P. 609, 124 Kan 423.) (42) ) hat 
the testatrix’ sister executed an iden- 
tical will. In re Ring’s Estate, (Iowa) 
198 N.W. 28. (13) That boys on the 
street made fun of the testatrix. In 
re Hine, 37 A. 384, 68 Conn. 551. (14) 
That a physician examined the testa- 
tor with reference to a different will. 
Digan v. Linnehan, 159 N.E. 610, 262 
Mass. 278. (15) That the testator 
had held office without showing the 
manner in which he discharged its 
duties. Ray v. Ray, 4 S.E. 526, 98 N.C. 
566. (16) Offer of compromise of the 
contestants. Simpson y. Simpson, 139 
S.W. 1100, 145 Ky. 45. (17) Photo- 
graph of the testator. Varner vy. Var- 
ner, 16 Ohio Cir.Ct. 386, 9 Ohio Cir. 
Dec. 273. (18) That the testatrix 
was neglected. Holland v. Nimitz, 
232 S.W. 298, 239. SiWs 1855 197 srex: 
419. (19) Value of the’ testatrix’ 
home. Johnson v. Newton, 58 App. 
D.C. 118, 25 EF. (2d) 642. (20) ‘Quar- 
rels between the contestant and the 
testator’s spouse. Hughes v. Rader, 
82 S.W. 32, 183 Mo. 630; Wood v. 
Carpenter, 66 S.W. 172, 166 Mo. 465. 
(21) Observation of, change in the 
testator’s mental condition. In re 
Hayes’ Estate, 238 N.W. 245, 255 Mich. 
338. (22) Value of the testator’s 
property and executor’s inventory. 
Ramseyer v. Dennis, 116 N.E. 417, 119 
NB 716, . USA Ind. 4205" (23)e saat 
beneficiary said that the will was 
easily broken. Moore v. Moore, 47 
App.D.C. 18. (24) Whether the tes- 
tator paid a bill for medical treatment. 
McWilliam v. Pattillo, 161 S.E. 597, 
173 Ga. 771. 


{[b] Letters written to testator (1) 
by third persons since deceased are 
inadmissible. Wright v. Doe, 4 Bing. 
N.Cas. 489, 33 E.C.L. 821, 132 Reprint 
877, 5 CLE&F, 670, 7 Reprint BS95 72) 
Letters written by the testator’s son 
and offered on the question of the 
testator’s mental capacity are prop- 
erly excluded. Fegan v. Quinlan, 152 
N.E. 97, 256 Mass. 10. 


[ce] Evidence will not be received 
of collateral matters.—Murphree v. 
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and not hearsay®® or rumors.®? 


shown by evidence that the testator was 
Incapacity may be shown by evidence that 
the testator was very weak-minded and wholly in- 


al.?92 


competent to contract.®* 
[§ 61] b. Suicide of Testator. 


testamentary incapacity.°* 
[§ 62] c. Hereditary Insanity. 


rules®® on questions of sanity, proof of hereditary 
tendency is competent;®® and it may be shown that 
family were at- 
flicted with a mental disease like that of the testa- 
tor and of a nature to be inherited,®* but only after 
direct proof of the testator’s insanity has been of- 


other members of the testator’s 


fered.°8 


Senh, 18 So. 264, 107 Ala. 424; Kelly 
v. Odell, 48 N.E. 158, 168 Ill. 501; Wig- 
ginton’s Ex’r v. Wigginton, 239 S.W. 
455, 194 Ky. 385; In re Hayes’ Estate, 
238 N.W. 245, 255 Mich. 338; Thomas 
v. Stump, 62 Mo. 275; Frary v. Gusha, 
9 A. 549, 59 Vt. 257; Whitelaw’s 
Adm’r v. Whitelaw’s Adm’r, 32 S.E. 
458, 96 Va. 712, 4 Prob.Rep.Ann. 355. 


[d] Evidence of matters merely 
calculated to arouse prejudice is in- 


admissible. Pierce v. Pierce, 38 Mich. 
412. 
[e] Where contestants abandon 


unsoundness of mind as a ground for 
contesting a will, testimony that the 
testatrix was capable of making a 
will is immaterial. Ekern v. Erick- 
son, 157 N.W. 1062, 37 S.D. 300. 


90. U. S.— Harrison v. Rowan, 11 F. 
Cas.No. 6,141, 3 Wash.C.C. 580. 


Ala.—Hughes v. Hughes’ Ex’r, 31 
Alana 9: 


Ill.— Wallace v. 
Sie 2 Ooms 9. 


Ind.—Staser v. Hogan, 21 N.E. 911, 
22 N.E. 990, 120 Ind. 207. 


Vt.—In re Blood’s Estate, 
G10; 62) Vit. 359. 


Declarations of testator see infra §§ 


Whitman, 66 N.E. 


19 A. 


73-78. 

91. Brinkman v. Rueggesick, 71 
Mo. 553. 

92. In re Arrowsmith’s Estate, 69 


N.E. 77, 206 Ill. 352. 


93. Wear v. Wear, 76 So. 111, 200 
Ala. 345; Minor’s Heirs v. Thomas, 
12 B.Mon. (Ky.) 106; Rock v. Keller, 
278 S.W. 759, 312 Mo. 458. 


[a] Witness may not be asked (1) 
whether he would have taken the tes- 
tator’s note (Staser v. Hogan, 21 N.E. 
911, 22 N.E. 990, 120 Ind. 207) (2) or 
made a contract with him (Struth v. 
Decker, 59 A. 727, 100 Md. 368). 


94. In re Wasserman’s Estate, 148 
P. 931, 170 Cal. 101; In re Chevallier’s 
Estate, 113 P. 130, 159 Cal. 161; Frary 
Va Gusha, 9):A.9549, 59 Vit. 257. 


[a] Fact that testatrix took her 
life made pertinent her declarations 
relative thereto and her threats to 
end her own existence. Lewis v. 
Martin, 98 So. 635, 210 Ala. 401. 


95. See Insane Persons § 565. 


96. Batson v. Batson, 117 So. 10, 
DINO OME CLE RO Yel; Howell Tv. 
Howell, 98 So. 630, 210 Ala. 429; Wear 
v. Wear, 76 So. 111, 200 Ala. 345; 
Woodruff’s Ex’r v. Woodruff, 26 S.W. 
(2a) 751, 233 Ky. 744; Boston Safe 
Deposit & Trust Co. v. Bacon, 118 N. 
B. 906, 229 Mass. 585; Shailer v. Bum- 


Capacity may be 


The fact that a 
testator committed suicide is admissible to prove 


WILLS 


“ration- | icants. 


[§§ 60-64 


[§ 63] d. Habits and Reputation; Use of Intox- 
On the issue of testamentary capacity, evi- 
dence of the habits of the testator is admissible.°? 
Evidence as to the testator’s reputation for sanity 


or insanity? is inadmissible. 


Under general 


In General. 


stead, 99 Mass. 112; Baxter v. Abbott, 
7 Gray (Mass.) 71; Bristed v. Weeks, 
5 Redf.Surr. (N.Y.) 529. 


97. Ala.—Batson v. Batson, 117 So. 
LO, 217 Alar 450 [eit Cy et. 


Ill. Martin v. Beatty, 98 N.E. 996, 
254 Til. 615. 


Bape Baxter v. Abbott, 7 Gray 


Mich.—Prentis v. Bates, 53 N.W. 
153, 93 Mich. 234, 17 L.R.A. 494 [mod 
50 N.W. 637, 88 Mich. 567]; People 
v. Garbutt, 17 Mich. 9, 97 Am.D. 162. 


~Tex.—In re Ramon’s Estate, 

(Commn.App.) 42 S.W.(2d) 1010 [mod 
(Commn.App.) 85 S.W.(2d) 699 (rev 
(Civ.App.) 20 S.W.(2d) 351)]. 


Eng.—Frere v. Peacocke, 3 Curt. 
Eccl. 664, 168 Reprint 861; Tyrell v. 
Aaa 2 Hagege.Eccl. 72, 162 Reprint 


{a] Evidence of commitment of 
mother to an insane asylum is prop- 
er. In re Lenci’s Estate, 288 P. 841, 
106 Cal.App. 171. 


[b] Insanity not shown to he 
hereditary.—(1) On an issue of tes- 
tamentary capacity, evidence that the 
testator’s paternal aunt was ‘‘crazy”’ 
for a period of eighteen months, and 
then recovered, was admissible with- 
out evidence that the insanity from 
which the aunt suffered was of a 
kind that was hereditary. Dillman v. 
McDanel, 78 N.E. 591, 222 Ill. 276, 113 
Am.S.R. 400. (2) Evidence of insan- 
ity of relatives is admissible on the 
issue of the testator’s mental capacity 
without showing that insanity of rel- 
atives is hereditary. In re Ramon’s 
Estate, (Tex.Commn.App.) 42 S.W. 
(2d) 1010 [mod (Commn.App.) 35 S. 
W.(2d) 699 (rev (Civ.App.) 20 S.W. 
(2d) 351) ]. 


[c] Proof of melancholia in the 
testator’s father resulting from in- 
temperance is inadmissible in the ab- 
sence of proof that this species of 
melancholia is hereditary. Reichen- 
vee v. Ruddach, 18 A. 432, 127 Pa. 


[d] Hearsay evidence. 
tion to determine the validity of a 
will, testimony as to what a witness 
heard in the family as to the insanity 
of certain of the testator’s ancestors 
is not admissible. Roche v. Nason, 
93 N.Y.S. 565, 105 App.Div. 256 [att 
77 N.E. 1007, 185 N.Y. 128]. 


[e] Tradition or hearsay.—Un- 
soundness of mind of ancestors may 
not be shown by tradition or hearsay. 
Coughlin vy. Poulson, 9 D.C. 308. 


[f] Evidence has been held inad- 
missible (1) to show a tendency to 


In an ac- 


Use of intoxicants.* 
habitually used intoxicating liquors* is admissible on 
the issue of testamentary capacity.® 
evidence that the testator was drunk on a particular 
oceasion is not error.® 
the ground of insanity, proponent may show that the 
insanity was temporarily caused by the use of in- 
toxicants and that at the time of execution the tes- 
tator was not intoxicated.” 


[§ 64] e. Unjust or Unnatural Disposition*’—(1) 
Evidence regarding the reasonableness 


Evidence that the testator 
Exelusion of 


Where a will is contested on 


paralysis (Meeker v. Meeker, 75 Il. 
260; Shailer v. Bumstead, 99 Mass. 
112) (2) or intemperance (Titus v. 


Gage, 39 A. 246, 70 Vt. 13). 


98 Mitchell v. Slye, 111 A. 814, 137 
Md. 89; Berry v. Baltimore Safe De- 
posit, etc., Co., 53 A. 720, 96 Md. 45; 
Boston Safe Deposit & Trust Co. v. 
Bacon, 118 N.E. 906, 229 Mass. 585; 
Rintelen v. Schaefer, 143 N.Y.S. 631, 
158 App.Div. 477; Pringle v. Bur- 
roughs, 91 N.Y.S. 750, 100 App.Div. 
366. Laff-78_ N.B. 150; 185)NYo 375, 37 
N.Y.Civ.Proc. 223, 7 Ann.Cas. 264]. 


99. In re Evans’ Estate, 86 N.W. 
283, 114 Iowa 240, 6 Prob.Rep.Ann. 
650; In re Hansen’s Will, 177 P. 982, 
52 Utah 554. 


1... Thompsonwyv., Ish, 722) Saw. 0; 
99 Mo. 160, 17 Am.S.R. 552; Brink- 
man v. Rueggesick, 71 Mo. 553; Pid- 
es v. Potter, 68 Pa. 342, 8 Am.R. 


2. In re Wah-kon-tah-he-um-pah’s 
Hstate, 234 P. 210, 109 Okl. 126; In 
Ss ai boeuee Hstate, 132 A. 786, 286 

a. . 


3. Adjudication or confinement for 
drunkenness see supra 


4 Use as affecting capacity in 
general see supra § 37. 


5. Cal.—tIn re Fisher’s Estate, 259 
P. 755, 202 Cal. 205; Estate v. Ghar- 


ky, 57 Cal. 278; In re Lenci’s Es- 
tate, 288 P. 841, 106 Cal.App. 171. 
Del.—Ball v. Kane, 39 A. 778, 17 


els 905 


ree es Vv. Dyar, 131 Soh. 535, 162 
Ga. 615. 


Ill.—Applehans vy. Jurgenson, 168 
N.E. 327, 336 Tile 4277 67 WAL R. 8515 
Pendarvis v. Gibb, 159 N.H. 353, 328 


Ill. 282; Ravenscroft v. Stull, 117 N. 
Ro ee 280 Ill. 406, Ann.Cas.1918B 


Ind.—Swyegart v. Willard, 76 N.E. 
755, 166 Ind. 25. 


Iowa.—In re Swain’s Estate, 174 
N.W. 4938, 189 Iowa 28. 
Ky.—Duval v. Duval, 60 S.W.(2da) 


351, 249 Ky. 186. 


[a] Testimony that testator came 
to express office to get liquor is com- 
petent on the issue of monomania for 
arigkine. Dyar vor Dyarse 133i w Sane 
535, 161 Ga. 615. 


6. In re Diver’s Estate, 240 N.W. 
622, 214 lowa 497. 


7. Sharpe v. Hughes, 80 So. 797, 
202 Ala, 509. 


8. Cross references: 


As affecting capacity in general see 
supra § 24, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 64-65] 


or unreasonableness of the provisions of a will is 
To prove testamentary capacity it may 
be shown that according to the circumstances, the 
provisions of the will are reasonable and just.'° 
establish incapacity, it may be shown that the will is 
unjust, or unreasonable.1! 


admissible.® 


unnatural, 
evidence may be a circumstance to 


is not.conclusive on the question of capacity.1? If 
there are provisions of the will which might appear, 
without explanation, to be unnatural or inequitable, 
it is proper to rebut any inference of incapacity that 


might be drawn therefrom.13 


Value of testator’s estate. On 


reasonableness of a will, evidence is admissible as to 
the value of the testator’s estate’? and of property 


not disposed of by the will.t® 
Reasons for disposition.!® 


Insane delusions and monomania see 
supra § 67. 

Right to make unjust or unnatural 
disposition see infra § 231. 


Source of testator’s property see su- 
pra. § 70. 


9. Ala.—Fountain v. 
AIA EZ: 


Ga.—May v. May, 165 S.E. 617, 175 
Ga. 693;. Whitehead v. Malcom, 129 
S.E. 769, 161 Ga. 55; Penn v. Thur- 
man, 86 S.E. 233, 144 Ga. 67. 


Ill.— Barnes v. Odum, 136 N.E. 700, 
304 Ill. 624; Healea v. Keenan, 91 N. 
E. 646, 244 Ill. 484; Dillman v. Mc- 
DManewn7S Ne. cool, 222) Tis 276, 113 
Am.S.R. 400; Piper v. Andricks, 71 
N.E. 18, 209 Ill. 564. 


Mo.—Hammer v. Edmonds, 36 S.W. 
(2d) 929, 327 Mo. 281; Heinbach v. 
Heinbach, 202 S.W. 1123, 274 Mo. 301. 


N.C.—In re Burns’ Will, 28 S.H. 
Br 2 NC. 886. 

10. Jensen v. Molgaard, 240 N.W. 
656, 185 Minn. 284. 

11. Ala.—Batson v. Batson, 117 So. 
10, 217 Ala. 450. 

Ark.—Howell v. 
1005, 178 Ark. 527. 

Conn.—Maroncelli v. Starkweather, 
133 A. 209, 104 Conn. 419 [cit Cyc]. 


Ga.—Holland v. Bell, 96 S.E. 419, 
148 Ga. 277; Pergason v. Etcherson, 
13 S:H. 29, 91 Ga. 785. 


Ky.—Newcomb’s Ex’rs v. Newcomb, 
27 S.W. 997, 96 Ky. 120, 16 Ky.L. 376. 


Md.—Cronin v. Kimble, 144 A. 698, 
156 Md. 489. 


Minn.—Jensen v. Molgaard, 240 N. 
W. 656, 185 Minn. 284. 


Mo.—Hughes v. Rader, 82 S.W. 32, 


Brown, 38 


Miller, 292 S.W. 


183 Mo. 630. 
N.C.—In re Casey’s Will, 148 S.E. 
437, 197 N.C. 347; -In re Hinton’s Will, 


104 S.E. 341, 180 N.C. 206. 


{a] Injustice to one who does not 
couatest will may be shown. Pergason 
v. Etcherson, 18 S.H. 29, 91 Ga. 785. 


[b] Unkindness- of proponent’s 
wife to testatrix.—In a contest of a 
will on grounds of undue influence 
and mental incapacity, it was error 
to exclude contestant daughter’s evi- 
dence that proponent’s wife was un- 
kind to the testatrix and neglected 
her during her last illness, such evi- 
dence being admissible as a circum- 
stance tending to show that the will 
was an unnatural one, and that the 
testatrix was insane. Nimitz v. Hol- 
land, (Tex.Civ.App.) 217 S.W. 244 [aff 
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To 


While such 
be considered, it 


atees. 
the issue of the 
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makes an apparently unnatural disposition of his 
property, testamentary capacity may be shown by 
evidence of the reasons for the disposition made?‘ 
and of which the testator had knowledge.*® 
it may be shown the testator in his lifetime advanced 
certain money or property to the persons neglected 
in the will,?® or that the testator disliked those neg- 
lected in his will,?° or had great affection for those 
to whom he devised his property to the exclusion of 
the natural objects of his bounty.?* 


[§ 65] (2) Financial Condition of Heirs and Leg- 
On the question whether a will was reason- 
able, it may be shown that the natural objects of 
the testator’s bounty were in poor financial cireum- 
stances,?? provided that it is shown that the testa- 


Thus 


tor at the time of executing the will was aware of 


Where a _ testator 


eye a TOS 2S OUS AWE too, 1 tls Nex, 
ils 


12. See infra § 84. 


13. Barnes v. Odum, 136 N.E. 700, 
804 Ill. 624. 


14. Fountain v. 
72; Whiddon v. Salter, 
144 Ga. 77. 


15. Whiddon v. Salter, supra. 


16. Financial condition of heirs 
and legatees see infra § 65. 


17. Cal.—tIn re Allen’s Estate, 171 
P. 686, 177 Cal. 668. 


Ga.—Gordon v. Gilmer, 80 S.E. 1007, 
141 Ga. 347. 


Tll.—Barnes v. Odum, 136 N.E. 700, 
304 Ill. 624. 


Iowa.—Sim y. Russell, 57 N.W. 601, 
90 Iowa 656. 


Me.—Appeal of Ward, 164 A. 889, 
132 Me. 19. 


Md.—Hutchins v. Hutchins, 109 A. 
121, 1385 Md. 401. 


Mich.—Cooper v. Harlow, 128 N.W. 
259, 163 Mich. 210; McConnell v. 
Woodworth, 127 N.W. 808, 162 Mich. 
683. 


Mo.—Chambers v. Chambers, 
S.W. 415, 297 Mo. 512. 


N.H.—Patten v. Cilley, 42 A. 47, 67 
N.H. 520. 


Tex.—Prather v. 
App.) 26 S.W. 657. 


Vt.—In re Mason’s Will, 72 A. 329. 
32° Vt. 160. 


fa] hus proponent might show 
that the testatrix spoke of contest- 
ants having stolen her bonds, and 
asked other of her children if they 
did not know that it was so, and that 
they replied that they did know it, 
the testatrix’s belief respecting the 
bonds affording a partial explanation 
of the inequality of benefits relied on 
by contestant to show the unreason- 
ableness of the will. In re Mason’s 
Will, 72 A. 329, 82 Vt. 160. 


[b] Evidence that a son had been 
convicted of vagrancy, and other of- 
fenses was competent on the issue as 
to whether there was a reason for 
the limitations on the devise to him. 
Chambers v. Chambers, 249 S.W. 415, 
297 Mo. 512. 


[ec] Evidence of faithfulness of 
one of main beneficiaries to the tes- 
tator is admissible to show the rea- 
sonableness of the will. Moore v. 
Caldwell, 27 Ohio Cir.Ct. 449. 


18. Cooper v. Harlow, 128 N.W. 


Brown, 38 Ala. 
86 S.E. 243, 


249 


McClelland, (Civ. 


259, 163 Mich. 210. 


19. Ala.—Park v. Whitfield, 97 So. 
68, 210 Ala. 18. 


Ga.—Mosley v. Fears, 68 S.E. 804, 
TS Grae cells 


Ill.—Barnes v. Odum, 136 N.E. 700, 
304 Ill. 624. 


Iowa.—In re Thompson’s Estate, 
234 N.W. 841, 211 Iowa 935. 


Mich.—McConnell v. Woodworth, 
127 N.W. 808, 162 Mich. 683. 


Tex.—McCannon NES McCannon, 
(Civ.App.) 2 S.W.(2d) 942; Prather 
v. McClelland, (Civ.App.) 26 S.W. 657. 


20. Griffin v. Union Trust Co., 266 
S.W. 289, 166 Ark. 347; Wilkinson v. 
Service, 94 N.E. 50, 249 Ill. 146, Ann. 
Cas.1912A 41; Stevens v. Leonard, 56 
N.E. 27, 154 Ind. 67, 77 Am.S.R. 446; 
Burkhart v. Gladish, 24 N.E. 118, 123 
iGo BREE 


Conduct of testator toward friends 
and relatives see infra § 74. 


21. Denning v. Butcher, 59 N.W. 
69, 91 Iowa 425. 
22. Ala.— Fountain v. Brown, 38 


Ala. 72; Stubbs v. Houston, 33 Ala. 
555; Roberts v. Trawick, 13 Ala. 68. 


Ga.—Oxford v. Oxford, 71 S.E. 883, 
136 Ga. 589. 


Tll._—Kern v. Meyer, 
264 Ill. 560; Healea v. Keenan, 91 N. 
BH. 646, 244 Dll. 484; Dillman v. Mc- 
Danel,: 18 Nib s <b 9) 3222) Ele 27.6 yeas 
Am.S.R. 400. 


Ind.—Davis v. Babb, 125 N.E. 403, 
190 Ind. 173; Gurley v. Park, 35 N.E. 
279, 135 Ind. 440. 


Iowa.—Philpott v. Jones, 146 N.W. 
859, 164 Iowa 730; Stutsman v. Soe. 
less, 101 N.W. ‘105, 125 Iowa 335; 
Manatt ¥. “Seott, 76 N.W. yeaa “106 
Iowa 203, 68 Am.S.R. 293; Sim v. 
Russell, 57 N.W. 601, 90 Iowa 656. 


Ky.—Rasdall v. Brush, 104 S.W. 
749, 31 Ky.L. 1188. ; 


Mo.—Hamner v. Edmonds, 36 S.W. 
(2d) 929, 327 Mo. 281; Mowry v. Nor- 
man, 122 S.W. 724, 223 Mo. 463. 


Neb.—In re Noren’s Estate, 230 N. 
W. 495, 119 Neb. 653. 


N.C.—In re Casey’s Will, 148 S.E. 
437, 197 IN. Cs 347; In re Staub’s Will, 
90 S.E. LG )S i By N.C. 138. 


Vt.—In re Esterbrook’s Estate, 75 
; Crocker v. Chase, 


106 N.B. 429, 


BiG PV tae 43 = ‘Fairchild v. Bascomb, 35 
VAs OS: 
fais iheory.. .) . ) f0r thomads 


mission of such testimony, is to show 
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their condition.?? Evidence of the good financial con- 
dition of the beneficiaries of the will is admissible to 
prove incapacity,’* if it appears that the testator 
Evidence of the 
financial condition of certain persons not shown to 
have had any claim on the testator’s bounty is inad- 
Capacity may be shown by the fact that 
those neglected in the will who were the natural ob- 
jects of a testator’s bounty were in a good financial 


had knowledge of such fact.?° 


missible.?°® 


eondition.?7 


[§ 66] f. Adjudication as to Insanity and Guard- 
An adjudication of insanity*® prior to 
the execution of a will has been held admissible.*° 
While, according to some decisions, evidence of an 


ianship.2§ 


that a testator without apparent rea- 
son discriminated against an object 
of his bounty possessing small means 
and in favor of one similarly related 
who was the possessor of large 
means, and from which it might be 
inferred that in doing so the testator 
did not fully comprehend his duty 
to such objects of his bounty.” Irv- 
ine v. Greenway, 295 S.W. 445, 449, 
220 Ky. 388. 


[b] “Rule ought not to be extend- 
ed so as to include proof of mere ex- 
pectancies, unless of such a nature 
as likely to have been known and con- 
sidered by him.” Stutsman vy. Sharp- 
less, 101 N.W. 105, 107, 125 Iowa 335. 


[ce] Evidence of comparative 
financial condition of contestant and 
legatee, offered to prove the testa- 
trix’s incapacity in not knowing the 
objects of her bounty by omitting 
contestant, is properly excluded 
where the legatee alone would have 
inherited in the event of intestacy, 
although the legatee and contestant 
were of the same degree of kinship. 
Irvine v. Greenway, 295 S.W. 445, 220 
Ky. 388. 


[d] Probate record showing son’s 
estate was insolvent was admissible. 
Hamner v. Edmonds, 36 S.W.(2d) 929, 
3827 Mo. 281. 


[e] Thus it is proper to-show the 
pecuniary situation of testator’s (1) 
widow (In re Staub’s Will, 90 S.E. 
119, 172 N.C. 138), (2) son (Sim. v. 
Russell, 57 N.W. 601, 90 Iowa 656; 
Hamner v. Edmonds, 36 S.W.(2d) 929, 
327 Mo. 281), (83) daughters (Roberts 
v. Trawick, 13 Ala. 68; Rasdall v. 
Brush, 104eS'wW. 749, 31 Ky.L. 1138; 
In re Staub’s Will, supra), (4) chil- 
dren by a former marriage (Oxford 
v. Oxford, 71 S.E. 883, 136 Ga. 589), 
(5) brother (Davis v. Babb, 125 N.E. 
403, 190 Ind. 173; Fairchild v. Bas- 
comb, 35 Vt. 398), (6) and _ sister 
(Kern v. Meyer, 106 N.E. 429, 264 111. 
560; Fairchild vy. Bascomb, supra). 


23. Kern v. Meyer, 106 N.E. 429, 
264 IJl. 560; Healea v. Keenan, 91 N. 
Te. 646, 244 Ill. 484; Philpott v. Jones, 
146 N.W. 859, 164 Towa 730; Mowry 
v. Norman, 122 S.W. 724, 223 Mo. 463; 
In re Esterbrook’s Estate, 75 A. 1, 83 
Vt. 229. 


24 In re Williams’ Estate, 156 P. 
1087, 52 Mont. 192 [cit Cyc]. 


25. McDonald’s Hstate v. McDon- 
ald, (Tex.Civ.App.) 150 S.W. 593. 


26. Sanger v. Bacon, 101 N.E. 1001, 
180 Ind. 322; Cooper v. Harlow, 128 
N.W. 259, 163 Mich. 210 (holding that, 
where a will was contested for want 
of testamentary capacity, evidence of 
the financial condition and health of 
certain cousins of the testatrix, who 
were excluded from the will, was in- 
admissible to show that they were in 
needy circumstances, their exact re- 
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adjudication of unsoundness of mind after the exe- 
eution of a will has been held admissible,?! under 
other decisions the record of an adjudication of 
lunacy®? or of mental unsoundness in a proceed: 
ing to set aside an instrument executed by the tes- 
tator?* subsequent to the execution of the will is 
inadmissible, at least where the statute regulating 
inquiries into insanity makes no provision for ret- 
roactive findings.** 


Likewise, an adjudication aft- 


er the execution of a will that the testator was in- 


ple: 


lationship to the testatrix not being 
shown, and none of them having any 
particular claim on her bounty). 


27. In re Workman’s Estate, 156 
N.W. 438, 174 Iowa 222; Stutsman v. 
Sharpless, 101 N.W. 105, 125 Iowa 
835; Henning v. Stevenson, 80 S.W. 
1135, 118 Ky. 318, 26 Ky.L. 159, Da- 
Ms v. Duvall, 153 A. 417, 160 Md. 
v . 


[a] Evidence that contestant’s 
mother was wealthy woman was ad- 
missible for the purpose of showing 
that the testator, in failing to provide 
for her in his will, could well have 
considered the probability of her in- 
heritance from her mother. Keene v. 
Herr, 194 S.W. 538, 175 Ky. 462. 


[b] That testator did not act un- 
der mistake as to property of his only 
kin whom he disinherited is material 
on the issue of his capacity to make 
a will. Dunster v. Goward, 108 N.E. 
1085, 221 Mass. 339. 


[c] Wealth of husband of con- 
testant.—Exclusion of a question 
whether contestant was known to the 
testator to have married a man of 
considerable means is improper. 
Scheller v. Schindel, 188 A. 415, 153 
Md. 547. 


28. As affecting capacity in gener- 
al see supra § 32. 


29. Conclusiveness and effect in 
ooo see Insane Persons §§ 224- 


30. Waters v. Waters, 207 N.W. 
598, 201 Iowa 586; Mileham v. Mon- 
tagne, 125 N.W. 664, 148 Iowa 476; 
Kennedy v. Walcutt, 161 N.E. 336, 118 
Ohio St. 442. 


[a] Seven years.—Mileham v. 
Montagne, 125 N.W. 664, 148 Iowa 
476. 

[b] Twenty-five years.—Waters v. 


Waters, 207 N.W. 598, 201 Iowa 586. 


[c] Effect of discharge from con- 
finement.—In an action to set aside a 
will for mental incapacity, the finding 
of lunacy and the commitment of the 
testator to an insane hospital some 
years before the making of the will, 
and evidence as to what occurred 
while the testator was being taken 
to the hospital, are admissible, al- 
though the testator was subsequently 
discharged from the hospital as sane, 
and his discharge from the hospital 
was also admissible. Mileham v. 
Nara iy 125 N.W. 664, 148 Iowa 


[d] It is competent to show con- 
finement in an insane asylum. In re 
Barney’s Will, 174 N.Y.S. 242, 185 
App.Div. 782. ; 


[e] Testatrix’s commitment to in- 
sane asylum being ex parte, and 
therefore not an adjudication, was 
not competent to show that she was 


competent to make a deed has been held inadmissi- 
The appointment of a conservator prior to 
the execution of a will has been held admissible.*® 
Where, however, 


a restoration of the testator’s san- 


insane at the time she was committed 
to the asylum. In re Barney’s Will, 
174 N.Y.S. 244, 185 App.Div. 782. 


[f] That testatrix was never ad- 
judged insane in any judicial pro- 
ceeding may be considered by the ju- 
ry. In re King’s Will, 172 N.Y.S. 869. 


$1. Oder’s Ex’r v. Webster, 6 S.W. 
(2d) 690, 224 Ky. 551; Hawkins _ v. 
Grimes, 13 B.Mon. (Ky.) 257; Kelley 
v. Stanton, 118 A. 863, 141 Md. 380; 
Kerr v. Lunsford, 8 S.E. 493, 31 W.Va. 
659, 2 L.R.A. 668. 


[a] Lwo years.—Kelley v. Stan- 
ton, 118 A. 863, 141 Md. 380. 


[b] Five years.—Oder’s Ex’r 
Webster, 6 S.W.(2d) 690, 224 Ky. 55 


32. Terry v. Buffington, 11 Ga. 337, 
56 Am.D. 423. See Adams v. Cooper, 
96 S.E. 858, 148 Ga. 339 (where the 
court, in referring to Terry v. Buf- 
fington, 11 Ga. 337, 56 Am.D. 423, 
oeae but did not decide, the ques- 
ion). 


[a] About five years.—Terry v. 
Buffington, 11 Ga. 337, 56 Am.D. 423. 


[b] Record of commitment on cer- 
tificate of physicians.—In proceed- 
ings to contest a will, it was error to 
admit in evidence the record of the 
commitment of the testator to a hos- 
pital for the insane six days after the 
will was executed and the certificate 
of the physicians that he was a fit 
person to be sent to such hospital, 
since the issue in the commitment 
proceedings was different, and the 
contestees had no opportunity .to 
cross-examine the physicians. Lew- 
aries v. Zuzak, 137 N.E. 500, 305 
Ill. 612. 


33. Spiers v. Hendershott, 120 N. 
W. 1058, 142 Iowa 446. 


fa] One month.—Spiers v. Hen- 
dershott, 120 N.W. 1058, 142 Iowa 446. 


[b] Record of proceedings made 
some time after the execution of the 
will was not in such reasonable prox- 
imity in point of time to the fact in 
issue as to have any tendency to es- 
tablish the same. In re Smith’s Will, 
79 S.H. 977, 168 N.C. 464. 


Vv. 
a 


34. Taylor v. Taylor, 98 N.E. 9, 174 
Ind. 670. 
[a] Five years after.—Taylor v. 


Taylor, 93 N.B. 9, 174 Ind. 670. 


[b] Where statute limits inquiry 
to date at which it is held, a finding 
that the testator was incompetent 
prior to the time of the inquiry is 
incompetent on the question of tes- 
tamentary capacity. In re Preston’s 
Will, 99 N.Y.S. 312, 113 App.Div. 732, 
BING XLCIVAP roc di6de 


35. In re Weber’s Will, 220 N.W. 
380, 196 Wis. 377. 


36. Pendarvis v. Gibb, 159 N.BE. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ity has been declared prior to the date of execution, 
a former adjudication of incompetenecy to manage 
Evidence of an ap- 
pointment of a guardian over the testator subse- 
quent to the execution of the will has been held ad- 
missible on the issue of testamentary capacity®® at 
the time of the appointment of a guardian.®® 
there is testimony tending to show that the mental 
condition of the testator has not changed between 
the date of execution and the adjudication, the 
adjudication, although later in time, is admissible on 
the issue of testamentary capacity at the date of ex- 
However, according to other decisions, 
the appointment of a guardian*! or conservator*? 
after the date of execution is inadmissible. 


his affairs is inadmissible.®7 


ecution.?°® 


353, 328 Ill. 282; Holliday v. Shepherd, 
Pee N:Bs- 976, 269 Til. 429,°7 A. ER. 


{a] Month before.—Holliday  v. 
Shepherd, 109 N.E. 976, 269 Ill. 429, 
7 A.Ia.R. 558. 


[b] Finding of sanity on new 
trial.—In a will contest, where it was 
shown that the testatrix was under 
guardianship as a person of unsound 
mind at the time of the execution of 
the will and at the time of her death, 
the record of the probate court on the 
inquiry in which a new trial was 
granted, showing that the verdict of 
the first jury was that the testatrix 
was of sound mind, was admissible. 
od v. Gilson, 90 S.W. 367, 191 Mo. 

07. 


37. Rintelen v. Schaefer, 143 N.Y. 
S. 631, 158 App.Div. 477. 


38. Rice v. Rice, 15 N.W. 545, 50 
Mich. 448; In re Bullard’s Estate, 144 
N.W. 412, 124 Minn. 27, Ann.Cas.1915B 
1006 [disappr In re Pinney’s Will, 6 
N.W. 791, 7 N.W. 144, 27 Minn. 280]. 


[a] Few hours.—Rice v. Rice, 15 
N.W. 545, 50 Mich. 448. 


{[b] About a month.—In re Bul- 
lard’s Estate, 144 N.W. 412, 124 Minn. 
27, Ann.Cas.1915B 1006. 


[c] In Iowa (1) record of proceed- 
ings for appointment of a guardian 
over the testator two years after the 
execution of the will was held inad- 
missible. In re Harvey’s Will, 94 N. 
W. 559. (2) Where it is claimed that 
permanent, general, and mental de- 
rangement existed due to a slowly 
progressive mental disease, record of 
guardianship proceedings nearly a 
year after the execution of the will 
was admissible. In re Austin’s Es- 
tate, 191 N.W. 73, 194 Iowa 1217. 


[d] Showing reason for guardian- 
ship.—In a will contest, where the 
proponents were allowed to show that 
a guardian has been appointed for the 
testator because he was an habitual 
drunkard, it was improper to exclude 
evidence by the contestants that the 
appointment was made because of the 
testator’s mental incapacity. In re 
Cahill’s Hstate, 1836 N.W. 214, 155 
Iowa 340. 


Effect of appointment of guardian 
cee see Guardian and Ward § 
108. 


39. In re Loveland’s Estate, 123 P. 
801, 162 Cal. 595. 

[a] Bwelve days after.—In re 
Loveland’s Estate, 123 P. 801, 162 Cal. 
695. 

40. In re Loveland’s Estate, supra; 
In re Ehle’s Estate, 2 P.(2d) 398, 115 
Cal.App. 656. 


41. In re Gahagen’s Estate, 167 N. 
W. 412, 102 Neb. 404. 
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[a] About two months.—In re Ga- 
hagen’s Estate, 167 N.W. 412, 102 
Neb. 404. 

[b] Parol evidence.—Where the 


testator was adjudicated an incompe- 
tent a month after execution of the 
will, a recital in the adjudication that 
it was made on evidence produced on 
behalf of petitioner and petitionee is 
conclusive that evidence was intro- 
duced in opposition to the appoint- 
ment of a guardian, so that parol 
evidence that the testator said noth- 
ing was inadmissible on the question 
of testamentary capacity. In ré Clog- 
ston’s Hstate, 106 A. 594, 93 Vt. 46. 


42. In re Weedman’s Estate, 98 N. 
BE. 956, 254 Ill. 504; Wetzel v. Fire- 
baugh, 95 N.E. 1085, 251 Ill. 190; Ent- 
es v. Meikle, 54° N.H: 217, 180 


[a] One month.—In re Weedman’s 
Estate, 98 N.E. 956, 254 Ill. 504. 


[b] Six months.—Watson’s Ex’r v. 
Watson, 121 S.W. 626, 187 Ky. 25. 


[ec] Two years or more.—Wetzel v. 
Firebaugh, 95 N.E. 1085, 251 Ill. 190. 


[d] Two or three years.—Ent- 
wistle v. Meikle, 54 N.E. 217, 180 
RE 


[e} Judicial finding of inability to 
transact business.—In a proceeding to 
probate a will, contested on the 
ground of testamentary incapacity 
and undue influence, it is error to al- 
low evidence of proceedings six 
months after the execution of a will, 
resulting in a judgment finding the 
testator at that time mentally in- 
competent to manage his estate by 
reason of infirmity and age, since it 
takes less capacity to make a will 
than to transact business generally. 
Watson’s Ex’r v. Watson, 121 S.W. 
626, 1387 Ky. 25. 


43. Use of intoxicants: 
In general see supra § 37. 
Admissibility of evidence in general 

see supra § 63 

44. See Drunkards §§ 47-53. 

45. In re Fisher’s Estate, 259 P. 
755, 202 Cal. 205. 


[a] Commitment two years before 
execution of the will is not too re- 
mote on the question of testamentary 


capacity. In re Fisher’s Estate, 259 
P. 755, 202: Cal. 206. 
46. In re Freeman’s Will, 127 A. 


802, 97 N.J.Eqg. 347, 1 N.J.Misc. 642; 
Martin v. Johnson, 1 F.&F. 122, 175 
Reprint 654. 


[a] Findings of lunacy or insanity 
in habeas corpus proceedings for re- 
lease from a hospital for the insane 
are competent evidence, but not final, 
on the question of mental capacity to 
make a will. In re Freeman’s Will, 
127 A. 802, 97 N.J.Eq. 347, 1 N.J.Misc. 


Drunkenness.** 
drunkenness** prior to the execution of a will has 
been held admissible.*°, 


Adjudication of sanity. Evidence that the tes- 
tator was declared sane prior to the execution of 
the will is competent.*® 
subsequent to the execution of a will, was adjudg- 
ed of sound mind on an inquisition of lunacy** or 
in guardianship proceedings is admissible.*® 
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A commitment to a hospital for 


Evidence that a testator, 


[§ 67] g. Insane Delusions, Monomania, and Pe- 
culiar Belief or Opinion.*® 
tamentary capacity, it is proper to show that the tes- 
tator had insane delusions,®® and for this purpose 
evidence that the particular beliefs claimed to be 


On the question of tes- 


642. 


47. Adams v. Cooper, 96 S.E. 858, 
148 Ga. 339. 


[a] Two or three years.—Adams 
v. Cooper, 96 S.E. 858, 148 Ga. 339. 


48. Inre Van Houten’s Will, 124 N. 
Ae 886, 147 Iowa 725, 140 Am.S.R. 


[a] Two years.—In re Will of Van 
Houten, 124 N.W. 886, 147 Iowa 725, 
140 Am.S.R. 340. 


[b] Adjudication between execu- 
tion of will and codicil.—Judgment in 
a guardianship proceeding under 
Burns St. Annot. (1914) § 3101, de- 
claring the testator of sound mind, 
is admissible on the issue of mental 
capacity, in an action to set aside a 
will executed four months previous to 
rendition of judgment, and a codicil 
executed three days thereafter. Hmry 
v. Beaver, 137 N.E. 55, 192 Ind. 471. 


49. As affecting capacity in gen- 
eral see supra § 30. 


50. Ala.—Florey’s Ex’rs v. Florey, 
24 Ala. 241. 


Colo.—In re Cole’s Estate, 226 P. 
143, 75 Colo. 264. 


Ind.—McReynolds v. Smith, 86 N.E. 
1009, 172 Ind. 336. 


Iowa.—In re Henry’s Estate, 149 N. 
W. 605,167 Iowa 557. 


Ky.—Nalty’s Adm’r v. Franzman’s 
Dxr, 299-S°W. 586, 221 Key. .709- 


Md.—Grill v. O’Dell, 77 A. 984, 113 
Md. 625. 


Neb.—In re Kerr’s Estate, 222 N.w. 
63, 117 Neb. 630. 


N.Y.—Matter of Lockwood’s Will, 8 


NvY.S. (3455. 2°" Connoly “Surrs 113; 
Shaw’s Will, 2 Redf.Surr. 107. 
Tex.—Whitney v. Murrie, (Civ. 


App.) 264 S.W. 270. 


[a] Evidence held inadmissible.— 
Evidence as to the testator’s behavior 
toward his wife at a time when they 
had litigation, which resulted in a 
settlement with her for dower, and 
particularly as to his treatment of her 
when drunk, is not admissible to 
prove an insane delusion. Rowcliffe 
v. Belson, 104 N.E. 268, 261 Ill. 566, 
Ann.Cas.1915A 359. 


{[b] Delusions are issuable facts on 
issue of testamentary capacity, and 
evidence of such delusions depends 
on the truth of the declarations of the 
alleged deluded person. In re Camp- 
bell’s Will, 136 N.Y.S. 1086. 


[c] In determining issue of insane 
delusions, jury might consider the 
testator’s nature and temperament, 
his advanced age, the circumstances 
under which statements by him were 
made, his habits of life, and general 
conduct of contestant and her sister 


462 [68 C.J.] 


insane delusions were groundless 


Evidence of an insane delusion must approximate the 
Evidenge for the purpose of 
showing that a particular belief of the testator con- 
formed to the facts and was not an insane delusion 
is admissible,®? provided that it is shown that the 
testator had knowledge of such facts on which to 
Such evidence to be admissible 
must have a tendency to prove the foundation for 


date of the will.®? 


base the belief.>4 


the testator’s belief.°® 
Religious beliefs.>¢ 


toward him. In re Allen’s Estate, 171 
P. 686, 177 Cal. 668. 


51. Ind.—Burkhart v. Gladish, 24 
N.E. 118, 123 Ind. 337. 


Ky.—Lancaster v. Lancaster’s Ex’r, 
SHAS We LEST 20 Ky: 1127. 


Mich.—Thayer v. Thayer, 154 N.W. 
32, 188 Mich. 261. 


N.Y.—Hoyt v. Hoyt, 9 N.Y.St. 731, 
45 Hun 590 [aff 20 N.E. 402, 112 N.Y. 
493]. 


Vt.—Titus v. Gage, 39 A. 246, 70 
Vt. 13; Foster’s Ex’rs v. Dickerson, 
24,4. 253, 64 Vt. 233; Frary v. Gusha, 
OFAC 5495 59) Vt. 257. 


But see In re Sturtevant’s Estate, 
Hiicume lO 2 eels Opa ODs ea OL. Go 
(where a will is contested on the 
ground of want of capacity, con- 
testant alleging that testator labored 
under a delusien that his money had 
been embezzied by a son, evidence as 
to the reputation for honesty of such 
son was irrelevant). 


52. Wigginton’s Ex’r v. Wigginton, 
239 S.W. 455, 194 Ky. 3865. 


Mental condition prior or subse- 
quent to execution see infra § 71. 


53. Sloan v. Newman, 266 S.W. 
257, 166 Ark. 259; In re Allen’s Estate, 
Iles OS6. ki Cali 668 -\inere. Coless 
Estate, 226 P. 143, 75 Colo. 264; Knott 
Be Jensen, (Tex. Civ. App.) 27 Siw. (2d) 
624; Lanham v. Lanham, 146 S.W. 
635, 62 Tex.Civ.App. 431 [conforming 
to 145 S.W. 36, LOd: Tex, 91]. 


[a] Thus (1) where the belief of 
the testator that a contestant and her 
sister, the testator’s daughters, had 
large sums of money loaned out and 
in bank, was the chief delusion al- 
leged to have contributed to making 
the will, evidence of the contestant’s 
wealth was competent. In re Allen’s 
Estate, 171 P..6€86, 177 Cak 668. (2) 
When a question in a will contest was 
as to the existence of an inSane de- 
lusion that the testatrix’s son con- 
sorted with lewd women, judgment 
against the son in a divorce suit on 
the ground of adultery was admissi- 
ble. In re Cole’s Hstate, 226 P. 143, 
75 Colo. 264. 


54. Devereux v. Armstrong, 121 A. 
173, 99 Conn. 158; In re Stoll’s Will, 
153 N.Y.S. 362, 90 Misc. 266. 


[a] For example, in the absence of 
evidence that the testatrix knew of 
certain entries in the city directory, 
they are inadmissible, as the probable 
source of her information, to show 
that her belief, evidenced by her dec- 
larations, that her sister and a cer- 
tain man were living in a certain 
building in the city as husband and 
wife, was not as claimed, an insane 
delusion, but rested on a reasonable 


foundation. Devereux v. Armstrong, 
121A. 1735 99 Conn? 158. 
55. In re Stoll’s Will, 153 N.Y.S. 


362, 90 Misc. 266. 


The testator’s belief in cer- 
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is admissible.*? 


sible. 


[a] 
In the contest of a will, evidence of 
proponent that the testator’s wife oc- 
casionally became intoxicated is not 
admissible to show that the testator’s 
belief that she was unchaste was well 
founded and not a delusion. In re 
Stoll’s Will, 153 N.Y.S. 362, 90 Misc. 
266. 


56. As affecting capacity in gen- 
eral see supra § 35. 


57. Woodruff’s Ex’r v. Woodruff, 
26 S.W.(2d) 751, 283 Ky. 744; Nalty’s 
Adm’r v. Franzman’s Ex’r, 299 S.W. 
58d; 221 Ky. 709: 


[a] Belief in doctrine of Moham- 
med, Confucius, Gautama, Zoroaster, 
Simon Magus, or other religious doc- 
trines may not be offered as evidence 
on the question of testamentary ca- 
pacity. Nalty’s Adm’r v. Franzman’s 
Ex’r, 299 S.W. 585, 221 Ky. 709. 


[b] Evidence that testator is 
atheist is inadmissible. Woodruff’s 
Ex’r v. Woodruff, 26 S.W.(2d) 751, 233 
Ky. 744. 


58. Nalty’s Adm’r v. Franzman’s 
Ex’r, 299 S.W. 585, 221 Ky. 709; O’Dell 
v. Goff, 112 N.W. 736, 149 Mich. 152, 
10 L.R.A.N.S. 989, 119 Am.S.R. 662. 
See Billings’ Appeal, 49 Conn. 456 
(evidence to throw contempt on a 
society of spiritualists named as bene- 
ficiary was rejected). 


59. Nalty’s Adm’r v. Franzman’s 
Impcien VAC) SPAY asta MeL 15a. (NS), 


[a] Where actions of person mak- 
ing will were out of harmony with 
actions of persons ordinarily consid- 
ered sane, evidence of such actions is 
admissible on the question of unsound 
mind, but it may be rebutted by show- 
ing that actions are in accordance 
with religious’ practice. Nalty’s 
Adm’r v. Franzman’s Ex’r, 299 S.W. 
B8o peek Ty OO: 


60. As affecting capacity in gen- 
eral see supra §§ 39-42. 


Use of intoxicants see supra § 63. 


61. Ala.—Howell v. Howell, 98 So. 
630, 210 Ala. 429; Lewis v. Martin, 
98 So. 635, 210 Ala. 401; Dersis v. 
Dersis, 98 So. 27, 210 Ala. 308. 


Ark.—Kennedy v. Quinn, 266 S.W. 
462, 166 Ark. 509. 


Cal.—In re Alexander’s Estate, 295 
Pads, tiie CalvAppe Le 


Ill.—Tureckheim v. Birkley, 122 N. 
FH. 814, 287 Ll. 484; Carnahan v. Ham- 
ilton, 107 N.H. 210, 265 Ill. 508, Ann. 
Cas LOl6@ 21. 


Iowa.—Liddle v. Salter, 163 N.W. 
447, 180 Iowa 840. 
Ky.—Duval v. Duval, 60 S.W.(2d) 


351, 249 Ky. 186. 


Md.—Hutchins vy. Hutchins, 109 A. 
121, 1385 Md. 401. 


Mich.—Cooper v. Harlow, 128 N.W. 
259, 163 Mich. 210. 


[§ 69] i. Circumstances of Execution. 


Evidence held inadmissible.— 


[§§ 67-69 


tain doctrines or religions may not be offered as evi- 
dence on the question of testamentary capacity, 
as, for example, his belief in spiritualism.°* 
ever, insane delusions and abnormal beliefs about 
any religion are competent.°® 


[§ 68] h. Physical Condition and Mental De- 
rangement Therefrom; Age.®° 
tamentary capacity, evidence of the physical con- 
dition®! and of the age*? of the testator is admis- 


57 


How- 


On the issue of tes- 


On the 


; Mo.—Minturn v. Conception Abbey, 
(App.) 61 S.W.(2d) 352. 


Ohio.—Collins v. Collins, 143 N.E. 
561, 110 Ohio St. 105, 38 A.L.R. 230; 
Sullivan v. Cassidy, 163 N.E. 728, 29 
Ohio App. 457 [aff 161 N.E. 540, 118 
Ohio St. 508]= 


Utah.—In re Hansen’s Will, 177 P. 
982, 52 Utah 554, 


fa] Thus, in a contest of a will 
executed by the testator shortly be- 
fore his death, as result of a wound 
in the head, in which it was claimed 
that the testator at the time of the 
execution of the will was mentally in- 
competent, it was permissible to show 
by a nonexpert witness that as de- 
fendant approached death the wound 
was exuding pus, and that the face 
became swollen. Dersis v. Dersis, 98 
So. 27, 210 Ala. 308. 


[b] Epilepsy.—Evidence that the 
testatrix was hysterical and an 
epileptic is proper to be considered by 
the jury on the issue of mental un- 
soundness of the testatrix in con- 
nection with evidence of many wit- 
nesses who recited incidents and ex- 
pressed the opinion that she was not 
of sound mind. Liddle v. Salter, 163 
N.W. 447, 180 Iowa 840. 


[ec] Testator “diseased.”—In a will 
contest contestants may show that 
the testator was “diseased” before the 
execution of the will. Fountain vy. 
Brown, 38 Ala. 72. 


[d] Use of photograph. — (1) 
Where contestants had undertaken to 
describe the testatrix’s appearance, 
and testified that she was “thin and 
poor,” a photograph of the testatrix 
taken shortly after the will was made 
was admissible for proponent as tend- 
ing to show the testatrix’s physical 
state, although it could have but light 
weight as to her mental condition. 
Spiers v. Hendershott, 120 N.W. 1058, 
142 Iowa 446. (29 The court may 
properly exclude a.photograph taken 
eight or nine years before the execu- 
tion of the will. Rogers v. Monroe, 26 
Ohio Cir.Ct.N.S. 193. 


[e] 
Hutchins v. Hutchins, 109 A. 121, 135 
Md. 401. 


62. Cal.—In re Alexander’s EHs- 
tate, 295 BP. 63; 111 Cal App: 1: 


Ky.—Duval v. Duval, 60 S.W.(2d) 


351, 249 Ky. 186. 


Mich.—Cooper v. Harlow, 128 N.W. 
259, 168 Mich. 210, 


Mo.—Minturn v. Conception Abbey, 
(App.) 61 S.W.(2d) 352. 


Ohio.—Collins v. Collins, 143 N.E. 
561, 110 Ohio St. 105, 38 A.L.R. 230; 
Sullivan v. Cassidy, 163 N.E. 728, 29 
Ohio App. 457 [aff 161 N.B. 540, 118 
Ohio St. 508]. 


Utah.—In re Hansen’s Will, 177 P. 
982, 52 Utah 554. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Two years before execution.— 


7 
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—§§ 69-71] 


issue of testamentary capacity, it is proper to show 
the circumstances attending the execution of the 
will,** as the words and conduct of the testator at 
the time,°* which are of more or less weight accord- 


ing to the circumstances.®® 
(§ 70] j. Source of Testator’s 


source from which the property disposed of by will 
came into the testator’s possession has been held 


63. Ill.—Maher v. Maher, 170 N.E. 
221, 338 Ill. 102; Barnes v. Odum, 
136 N.E. 700, 304 Ill. 624. 


Md.—Davis v. Calvert, 5 Gill & J. 
269, 25 Am. Dee. 282. 


N.Y.—In re Sandberg’s Will, 134 N. 
YS: 869, 75 Misc: 38: 


Tex.—Prather v. McClelland, 13 S. 
W. 5438, 76 Tex. 574. 


Vt.—Thornton’s Ex’rs v. Thornton’s 
Heirs, 39 Vt. 122 


fa] Declaration of attorney draw- 
ing will.—Evidence as to a declara- 
tion of the attorney who drew the 
will inducing the attending doctor to 
witness its execution is admissible 
where it appeared that the attorney 
informed the reluctant physician 
that he was attesting the formal exe- 
cution and not the testator’s capac- 
ity. Vincent v. McMaster, 27 Hun 
(N.Y.) 98. 


64. In re Knox’s Will, 98 N.W. 468, 
123 Iowa 24; Moore v. Parks, 84 So. 
230, 122 Miss. 301. 


Conduct and declarations of testa- 
tor in general see infra §§ 73-78. 


65. See infra § 91. 


66. Murphy v. Murphy, 109 S.E. 
903, 152 Ga. 275; Holland v. Bell, 96 
S.E. 419, 148 Ga. 277; Pergason v. 
Etcherson, 18 S.E. 29, 91 Ga. 785. 


[a] Property from husband of tes- 
tatrix.—Evidence that the property 
formerly belonged to the husband of 
the testatrix, one of the caveators, 
and was conveyed by him to a third 
party, who conveyed to the testatrix, 
was admissible. Murphy v. Murphy, 
109 S.E. 903, 152 Ga. 275. 


[b] Property from wife of testa- 
tor.— Where the testator acquired his 
property from his wife, but failed in 
his will to make but little provision 
for her, such evidence is admissible 
although the wife does not contest 
the will. Pergason v. Etcherson, 18 
SE. 29,°91 Ga. 785. 


[ce] In Kentucky (1) evidence as to 
the source of the testator’s property 
has been held admissible (Stewart v. 
Douglas, 29 S.W.(2d) 637, 235 Ky. 
121) (2) and inadmissible (White v. 
Cherry, 2 S.W.(2d) 1060, 220 Ky. 664; 
Wigginton’s Ex’r v. Wigginton, 239 
S.W. 455, 194 Ky. 385). 


67. Britt v. Darnell, 146 N.E. 510, 
315 Ill. 385; Gregory v. Richey, 138 N. 
1h, (See GE Nee ls 


[a] In California (1) evidence as 
to the source of the testator’s prop- 
erty has been held admissible (In re 
Wilson’s Estate, 49 P. 172, 711, 117 
Cal. 262) (2) and inadmissible (In re 
Hess’ Estate, 192 P. 35, 183 Cal. 589). 


68. Cross references: 
Adjudication prior or subsequent to 
execution see infra § 66 ' 
Conduct and declarations of testator 

pra and after execution see infra 
‘ 
To prove eae ees ener aly, see In- 
sane Persons § 5 
69. See supra § A 


70. Ala.—Moore vy. Spier, 80 Ala. 
129. 
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admissible**® and inadmissible.*7 
[§ 71] k. Mental Condition Prior and Subsequent 


Although a testator’s capacity to 


make a will is to be determined by his condition at 


the time of its execution,®® evidence of his capacity 


Property. The 


Ariz.—Morrison v. Castillo, 173 P. 
417, 19 Ariz. 567. 


Cal.—In re Sexton’s Estate, 251 P. 
778, 199 Cal. 759; In re Dole’s Estate, 
81 P. 534, 147 Cal. 188; In re Toomes’ 
Estate, 54 Cal. 509, 35 Am.R. 83; In 
re Sandman’s Estate, 8 P.(2d) 499, 
121 Cal.App. 9; In re Alexander’s Es- 
tate 295 Bisb3s. Lid 'CalcApp. ds. Inore 
Visaxis? Wstate: 273) Pa 165, 295. Cal, 
App. 617; In re Ivey’s Estate, 271 P. 
559, 94 Cal.App. 576; In re Johnson’s 
Estate, 237 P. 816, 72 Cal.App. 663; 
In re Barr’s Estate. 230 P. 181, 69 Cal. 
App. 16; In re O’Connor’s Estate, 196 
P. 792, 51 Cal.App. 339; In _re Camp- 
ele Estate, 189 P. 812, 46 Cal.App. 


Conn.—Dale’s Appeal, 17 A. 757, 


56% Conn. 1217. 


Del.—Rodney v. Burton, 86 A. 826, 
2% Del. 171; Pritchard v. Henderson 
560 A. 217, 19 Del. 128; Lodge v. 
Lodge’s Will, 7 Del. 418. 


Ga.—Brown v. Kendrick, 135 S.H. 
721, 163 Ga. 149; Pennington v. Per- 
ry, 118 S.E. 710, 156 Ga. 103;_ Adams 
v. Cooper, 96 S.E. 858, 148 Ga. 339; 
Terry v. Buffington, 11 Ga. 337, 56 
ee 423. 


aho.—In re Brown’s Estate, 15 P. 
(0 604, 52 Idaho 286 [cit Cyc]. 


Ill.—Maher v. Maher, 170 N.E. 221, 
338 Ill. 102; Veer v. Hagemann, 165 
N.E. 175, 334 Ill. 23; Landry v. Mor- 
ris, 156 N.E. 270, 325 Ill. 201; Chan- 
dler v. Fischer, 125 N.H. 324, 290 Ill. 
440; Walker v. Struthers, 112 N.E. 
961, 273 Dll. 387; Brainard v. Brain- 
ard, 103 N.E. 45, 259 Ill. 613; Kellan 
v. Kellan, 101 N.E. 614, 258 Il. 256: 
Voodry v. Trustees of University of 
Tllinois, 95 0N.E. 1034, 9264) Il. 48; 
Trubey v. Richardson, 79 N.H. 592, 224 
Lil. 136; “Heseman vv... Vogt, 55 .N.E. 
151, 181 Ill. 400, 5 Prob.Rep.Ann. 121. 
Harp v. Parr, 48 N.E. 113, 168 Ill. 459. 


Ind.—Dyer v. Dyer, 87 Ind. 13. 


Iowa.—In re Austin’s Estate, 191 
N.W. 73, 194 Iowa 1217; Dolan v. Hen- 
Ryie didn N.W. 712, 189 Iowa 104; In re 
Walker’s Will, 128 N.W. 386, 152 Iowa 
154; In re Wharton’s Will, 109 N.W. 
492, 182 Iowa 714. 


Me.—Robinson y. Adams, 62 Me. 
3869, 16 Am.R,. 473; Halley v. Webster, 
21 Me. 461. 


Md.—Daugherty v. Robinson, 122 
A, 124, 143 Md. 259; Hutchins v. 
Hutchins, 109 A. 121, 135 Md. 401; 
Stocksdale v. Jones, 104 A. 416, 133 


Md. 171; Lyon v. Townsend, 91 A. 
704, 124 Md. 163; Harris v. Hipsley, 
89 A. 852, 122 Md. 418; Grill v. O’Dell, 


77 A. 984, 113 Md. 625; Jones v. Col- 
lins, 51 A. 398, 94 Md. 403, 7 Prob. 
Rep.Ann. 435; Brashears v. Orme, 
49 A. 620, 93 Md. 442; Colvin v. War- 
ford, 20 Md. 357; Davis v. Calvert, 5 
Gill & J. 269, 25 Am.D. 282. 


Mass.—Jenkins v. Weston, 86 N.E. 
955, 200 Mass. 488; Nash v. Hunt, 116 
Mass. 237. 


Mich.—Spencer v. Terry’s Estate, 94 
IN.Wi;. 9372, 213886 Miche (393) suange. 'v. 
Wiegand, 85 N.W. 109, 125 Mich. 647, 
6 Prob.Rep.Ann. 412; Haines vy. Hay- 
den, 54 N.W. 911, 95 Mich. 332, 35 Am. 
S.R. 566; Conely v. McDonald, 40 
Mich. 150. 


near that date either before or after execution may, 
depending on the circumstances of each case, be 
material and admissible,’?° especially in case of a 


Minn.—In re Bullard’s Estate, 144 
N.W. 412, 124 Minn. 27, Ann.Cas.1915B 
1006; In re Pinney’s Will, 6 N.W. 791, 
7 N.W. 144, 27 Minn. 280. 


Mo.—Williams v. Lack, 40 S.W.(2d) 
670, 328 Mo. 32; Schcenhoff v. Haer- 
ing, 38 S.W.(2d) 1011, 327 Mo. 8387; 
Heflin v. Fullington, 37 S.W.(2d) 931; 
Erickson v. Lundgren, 37 S.W.(2d) 
629; Rose v. Rose, 249 S.W. 605; 
Kleinlein v. Krauss, 209 S.W. 933; 
Buford v. Gruber, 122 SrW. 717, 223 
Mo. 231; Hamburger v. Rinkel, 64 
S.W. 104, 164 Mo. 398, 7 Prob.Rep.Ann. 
14; Von de Vela v. Judy, 44 S.W. 
1117, 143 Mo. 348 [aff 45 S.W. 1128]; 
ee v. Pavlick, (App.) 199 S.W. 


Neb.—In re Winch’s Estate, 121 N. 
W. 116, 84 Neb. 251, 18 Ann.Cas. 903. 


N.H.—Carpenter v. Hatch, 15 A. 
219, 64 N.H. 573. 


N.J.—Boylan v. Meeker, 
Law 274; Whitenack v. Stryker, 
J.Eq. 8. 


N.Y.—Matter of Bull, 2 N.Y.S. 52, 
14 Daly 510 [aff 19 N.E. 503, 111 N.Y. 
624]; In re Lindsay’s Estate, 241 N. 
Y.S. 518, 186 Misc. 555 [aff 254 N.Y.S. 
921, 234 App.Div. 841]. 


N.C.—In re Ross’ Will, 109 S.E. 
365, 182 N.C. 477; In re Stocks’ Will, 
95 S.E. 360, 175 N.C. 224°. In re 
eae Will, 90) Sse Loy Ik 2 NG, 


N.D.—Prescott v. a 179 
693, 46 N.D. -67. 


Ohio.—Kennedy v. Waleutt, 
E. 336, 118 Chio St. 442; Windisch & 
Muehlhauser Brewing Co. v. Opp, 17° 
Ohio Cir.Ct. 465, 9 Ohio Cir.Dec. 516. 


OKl.—Edwards v. Miller, 228 P. 
1105, 102 Okl, 189. 


Or.---Chrisman v. Chrisman, 18: P. 
6.6) Ora tat. 


Pa.—In re Brennan’s Hstate, 168 A. 
25, 312 Pa. 335; Agsas v. Munnell, 
152 A. 840, 302 Pa. 78; In re Wert- 
heimer’s Estate, 133 A. 144, 286 Pa. 
155; Surface v. Bentz, 77 A. 922) 238 
Pa, 610, 21 Ann.Cas. 215; Swalis v. 


28 N.J. 
2 N. 


N.W. 


161 N. 


White, 24 A. 292, 149 Pa. 261; Irish 
Ve Smith, 8) Sere cor 5 ose lope nats 
648; 8 Lack. 


In re Merrill’s Estate, 
Leg.N. 336. 
Tenn.-—Ford v. Ford, 7 Humphr. 92. 


vVt.—In re Martin’s Will, 104 A. 
100, 92 Vt. 362; In re Hsterbrook’s 
Estate, 75 A. 1, 83 Vt. 229; In re Ma- 
son’s Will, 72 A. 329, 82 Vt. 160; In 
ele Nae) Will, 56 A. 1018, 76 Vt. 

oO. 


Wash.—Rathjens vy. Merrill, 
754, 38 Wash. 442. 


W.Va.—Kerr v. Lunsford, 8 S.E. 
493, 31 W.Va. 659, 2 L.R.A. 668. 


Wis.—In re Wegner’s Estate, 201 N. 
W. 826, 185 Wis. 407. 


But see Succession of McDermott, 
66 So. 546, 136 La. 80 (evidence of the 
testatrix’s mental and physical capac- 
ity should be confined to the time of 
the making of the will); Magee v. 
McNeil, 41 Miss. 17, 90 Am.D. 354 
(condition of the testator’s mind aft- 
er a will is executed which depends 
for its existence and operation on the 
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progressive’! or permanent disease.7? 
dence is admissible only for the purpose of showing 
the condition of the testator’s mind at the precise 
date when the will was executed."? 
dence is apt to produce a false impression on the 
minds of the jurors, when offered, it 1s important 
that the time be as clearly shown as is possible.‘ 
No general rule exists as to the period within which 
evidence of testamentary capacity is to be limited,7® 
but the matter rests very largely within the discre- 
tion.of the trial court according to the circumstance- 
While it has been said 


es of the particular case.**® 


nonhappening of an event, which 


comes to pass, is irrelevant). 


[a] Application of rule.—Testi- 
mony of a witness, after giving two 
interviews with the testatrix, in the 
second of which she asked him to 
settle up her deceased husband’s es- 
tate, and he stated that he could not, 
that she then asked him to recom- 
mend some one to do it, and he recom- 
mended B, who immediately called on 
her, and at her request summoned a 
lawyer, who drew her will, in_part 
bore on her mental condition. In re 
i Estate, 75 A. 1, 83 Vt. 

29. 


{b] If testator was of sound mind 
when he executed his will, his previ- 
ous and subsequent condition is im- 
material on an issue of his mental 
capacity. In re Murphy’s Estate, 116 
P. 1004, 43 Mont. 353, Ann.Cas.1912C 
380; Forehand v. Sawyer, 136 S.E. 
683, 147 Va. 105. 


[ec] Reason for rule.—‘‘When the 
question is one of sanity or testamen- 
tary capacity at a given time, upon 
the presumption that the mind does 
not ordinarily pass suddenly and 
sharply from sanity or capacity into 
the opposite condition, nor from the 
latter into sanity or capacity, but 
gradually and imperceptibly as day 
into night, the law permits the evi- 
dence to cover long spaces of time in 
either direction. Of course it weak- 
ens as time lengthens and in either 
direction at last ceases to be of any 
force. All this however is for the 
jury to determine under proper in- 
structions from the court.” Dale’s 
Appeal,wiy A. i>?) 1633 5% Conn, 127, 


{d] Bebuttal—A  nurse’s_ testi- 
mony as to the condition of the testa- 
trix’ mind after execution of a will 
until her death is admissible to re- 
but testimony as to her mental in- 
competency during such period. In re 
Ee iatie Estate, 300 P. 229, 89 Mont. 


[e] That sanity is conceded as to 
a certaim date does not bar testimony 
of witnesses. Veer v. Hagemann, 165 
N.E: 175, 334 Til. 23. 


71. In re Dalrymple’s Estate, 7 P. 
906, 67 Cal. 444; Bever vy. Spangler, 
61 N.W. 1072, 93 Iowa 576; McCoy v. 
Jordan, 69 N.B. 358, 184 Mass. 575; 
Mitchell v. Corpening, 32 S.E. 798, 
“124, N.C. 472. 


72. Terry v. Buffington, 11 Ga. 337, 
56 Am.D. 423. 


73. Ariz.—In re Greene’s Estate, 
11 P.(2d) 947, 40 Ariz. 274. 


Cal.—In re Fisher’s Estate, 259 P. 
7155, 202 Cal. 205; In re Smith’s Es- 
tate, 752m. 325, 200 Cal.) 152: In ‘ne 
Sexton’s Hstate, 251 P. 778, 199 Cal. 
759; In re Perkins’ Estate, 235 P. 45, 
195 Cal. 699; In re Casarotti’s Hstate, 
192 P. 1085, 184 Cal. 73; In re Baker’s 
Hstate, 168 P. 881, 176 Cal. 430; In re 
Dole’s Estate, 81 P. 534, 147 Cal. 188; 
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Such evi- 


Since such evi- 


ed.8° 


In re Wilson’s Estate, 49 P. 172, 711, 
117 Cal. 276; In re Clark’s Estate, 280 
P. 204, 100 Cal.App. 357; In re .Visaxis’ 
Estate, 273 P. 165, 95 Cal.App. 617. 


Conn.—Kinne v. Kinne, 9 Conn. 102, 
21 Am.D. 732. 


Del.—Rodney v. Burton, 86 A. 826, 
27 Delage 


Kan.—Wisner v. Chandler, 
849, 95 Kan. 36. 


Ky.—Threlkeld v. Bond, 92 S.W. 
606, 29 Ky.L. 177. 


Md.—Cronin vy. Kimble, 144 A. 698, 
156 Md. 489; Harris v. Hipsley, 89 A. 
852, 122 Md. 418; Gesell v. Baugher, 
60 A. 481, 100 Md.-677; Brashears v. 
Orme, 49 A. 620, 93 Md. 442. 

Mich.—In re Haslick’s Will, 161 N. 
ee 965, 195 Mich. 432, Ann.Cas.1918D 
466. 


Mo.—Williams v. Lack, 40 S.W.(2d) 
670, 328 Mo. 32; Kaechelen v. Bar- 


147 P. 


ringer, 19 S.W.(2d) 1033; Spencer v. 
Spencer, 221 S.W. 58; Kleinlein v. 
Krauss, 209 S.W. 933; Coberly v. 


Donovan, 208 S.W. 47; Winn v. Grier, 
117 S.W. 48, 217 Mo. 420; Von de Veld 
v. Judy, 44 S.W. 1117, 143 Mo. 348 [aff 
45 S.W. 1128]. 


Neb.—In re Winch’s Estate, 121 
N.W. 116, 84 Neb. 251, 18 Ann.Cas, 903. 


Ohio.—Cress v. Stark, 14 Ohio N.P. 
N.S. 545. 


Okl.—Peace v. Peace, 299 P. 451, 149 
Okl. 123; In re Wah-kon-tah-he-um- 
pah’s Estate, 234 P. 210, 109 Okl. 126. 


Or.—In re Morley’s Estate, 5 P.(2d) 
92, 188 Or, 75. 


Va.—Forehand v. Sawyer, 136 S.E. 
683, 147 Va. 105. 


74. Harris v. Hipsley, 89 A. 852, 
122 Md. 418; In re Hayes’ Estate, 238 
N.W. 245, 255 Mich. 338. 


75. In re Baker’s Estate, 
881, 176 Cal. 430. 


76. Cal.—In re Baker’s Estate, 168 
P. 881, 176 Cal. 430. 


D.C.—Labofish v. Berman, 60 App. 
D.C. 397, 55 F.(2d) 1022. 


Mass.—Jenkins vy. Weston, 86 N.E. 
955, 200 Mass. 488; McCoy v. Jordan, 
69 N.E. 358, 184 Mass. 575; Shailer 
v. Bumstead, 99 Mass. 112. 


Neb.—In re Winch’s Estate, 121 N. 
W. 116, 84 Neb. 251, 18 Ann.Cas. 908. 


Vt.—In re Martin’s Will, 104 A. 100, 
92 Vt. 362. 


[a] Discretion not abused. — To 
limit the period of inquiry, as to 
specific acts of unsoundness after 
execution of the will, to two years 
thereafter is not an abuse of discre- 
tion. In re Winch’s Estate, 121 N.W. 
116, 84 Neb. 251, 18 Ann.Cas. 908. 


Discretion in admission of evidence: 
Generally see Trial §§ 62, 113 et seq. 


168 P. 


[§ 71 


that much latitude should be allowed in the admis- 
sion of such evidence,** such evidence must be suf- 
ficiently near in point of time to aid in determining 
the testator’s condition at the time of execution,‘* 
and if the evidence is too remote in point of time, 
it may be excluded.*® 
show that insanity developed early in life, and was of 
a fixed and permanent character, the period during 
which the insanity may be shown is greatly extend- 
Instances in which evidence of the testator’s 
mental condition before’! and after’? the date of 
execution has been admitted or excluded are given in 


Where the evidence tends to 


Probate and annulment see infra § 
1 


TT LLBaYIOL AN: 
174 Ind. 670. 


78. Todd va Todd, 77 N.E. 680, 221 
Ill. 410; Hardy v. Martin, 86 N.E. 
939, 200 Mass. 548. 


[a] On issue as to whether tes- 
tatrix had congenital insanity, it was 
not error to limit evidence of insanity 
to six years before the will was made. 
Hardy v. Martin, 86 N.E. 939, 200 
Mass. 548. 


79. Taylor v. Taylor, 93 N.E. 9, 174 
Ind. 670; Blakely v. Cabelka, 212 N.W. 
348, 203 Iowa 5. 


80. In re Baker’s Estate, 
881, 176 Cal. 430. 


81. [a] Evidence held admissible: 
(1) Three hours. Lange v. Wiegand, 
85. N.W. 109,125 Mich: 647, 6 Prob. 
Rep.Ann. 412. (2) Night before. 
Dolan v. Henry, 177 N.W. 712, 189 
Iowa 104. (3) Day before. Dyer v. 
Dyer, 87 Ind. 13. (4) Four days. 
Morrison v. Castillo, 173 P. 417, 19 
Ariz. 567. (5) Four to ten days. In 
re Brown’s Estate, 15 P.(2d) 604, 52 
Idaho 286. (6) Three weeks. Nash 
v. Hunt, 116 Mass. 237. (7) Wight 
months. Carpenter v. Hatch, 15 A. 
219; 64 JN. H:. O573: 2 (3) ewe vyears: 
Voodry v. Trustees of University of 
Illinois, 95 N.E. 1034, 251 Ill. 48. (9) 
About four years. Jenkins v. Weston, 
86 N.E. 955, 200 Mass. 488. (10) Four 
years. In re Mason’s Will, 72 A. 329, 
82 Vt. 160. (11) Four or five years. 
In re Walker’s Will, 128 N.W. 386, 
152 Iowa 154. 


ee Evidence held inadmissible: 
(@l A year. Messner y. Elliott, 39 A. 
46, 184 Pa. 41. (2) Three years. In 
re Craven’s Will, 86 S.E. 587, 169 N.C. 


Taylor, 93 N.E. 9, 
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561; In re Blood’s Estate, 19 A. 770, 
62 Vt. 359; Doe v. Gilbert, 22 N.B. 
576. (3). Hight years. Sibley v. 


Morse, 109 N.W. 858, 146 Mich. 463. 
(4) Thirteen years. Wigginton’s 
Ex’r v. Wigginton, 239 S.W. 455, 194 
Ky. 385. (5) Thirty years. Turner 
v. American Security, ete, Co., 29 
App.D.C. 460 [aff 29 S.Ct. 420, 213 U.S. 
257, 58 L.Ed. 788]. 


{c] Previous illness.—On an appli- 
eation for the probate of a will exe- 
cuted on Sept. 20, 1899, evidence that 
the testator was ill in 1890, and then 
had delusions, from which illness he 
appeared to have fully recovered, is 
inadmissible. Hibbard y. Baker, 104 
N.W. 399, 141 Mich. 124. 


82. [a] Evidence held admissible: 
(1) One to four days. In re Brown’s 
Hstate, 15 P.(2d) 604, 52 Idaho 286. 
(2) Three months. Hamburger vy. 
Rinkel, 64 S.W. 104, 164 Mo. 398, 7 
Prob.Rep.Ann. 14. (3) Seven years. 
Dale’s Appeal, 17 A. 757, 57 Conti. 127. 
(4) Ten years. Pennington y. Per- 
ry, 118 S.BH. 710, 156 Ga. 103. 


[b] Evidence held inadmissible: 
(1) Four months. Naul v. Naul, 78 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 71-73] 


the footnotes. 


[§ 72] 1. Transaction of Bante tt 
that the testator had business ability in general,+* 
‘or that in particular transactions at or near the date 
of the will he showed business acumen, is compe- 
Since the competency to make a will rath- 
er than to transact business is the issue,®° evidence 
that he lacked business ability in general is not com- 
petent,** nor that he lacked business ability in cer- 


tent.8° 
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ently inconsistent with a sound mind.®® 


Evidence 


tain particulars,®® unless the acts proved are appar- 


N.Y.S. 101, 75 App.Div. 292. (2) Two 
years. Collins v. Dowlan, 136 N.W. 
854, 118 Minn. 214. 


83. Admissibility of contracts and 
business papers see infra § 73. 


84 U.S.—Turner v. Hand, 24 FEF. 
Cas. No. Ore 257, 8 Wall.Jr. 88. 


Ala.—Batson vy. Batson, 117 So. 10, 
217 Ala. 450. 


Cal.—In re De Laveaga’s Estate, 
133 P. 307, 165 Cal. 607; In re Dough- 
erty’s Estate, 72 P. 357, 139 Cal. 14; 
In re Wilson’s Estate, 49 P. 172, 711, 


117 Cal. 262, 2 Prob.Rep.Ann. 7: In 
re Wax’s Estate, 39 P. 624, 106 Cal. 
343. 


Ill.— Ravenscroft v. Stull, 117 N.E. 
602, 280 Ill. 406, Ann.Cas.1918B 1130; 
Wilcoxon v. Wilcoxon, 46 N.E. 369, 
165 Ill. 454, 2 Prob.Rep.Ann. 106; 
SEO vy. Manning, 12 N.E. 267, 121 
Ty 376. 


Ind.—Ramseyer y. Dennis, 116 N.E. 
417, 119 N.E. 716, 187 Ind. 420. 


Mich.—Peninsular Trust Co. v. 
Barker, 74 N.W. 508, 116 Mich. 333. 


N.J.—Van Riper v. Van Riper, 59 A. 
244, 69 N.J.Eq. 463; Errickson v. 
Fields, 30 N.J.Eq. 634. 


N.Y.—Dunham v. Dunham, 71 N.Y. 
S. 330, 63 App.Div. 264; Matter of 
Springstead’s Will, 8 N.Y.S. 596, 55 
Hun 603, 5 Silv. Sup. 362; In re Pink- 
ney’s Estate, 19% N.Y.S. 157, 117 Misc. 
262; In re King’ s Will, 172 N.Y.S. 869; 
Matter of Birdsall’s Will, 13 N.Y.S. 
421, 2 Connoly Surr. 433; In re Og- 
den’s Will, 2. N.Y.S.. 345. 


Ohio.—Niemes v. Niemes, 119 N.E. 
503, 97 Ohio St. 145. 


Tenn.—Gass’ Heirs v. Gass’ Ex’rs, 
3 Humphr. 278. 


Vt.—In re Wells’ Will, 113 A. 822, 
95 Vt. 16; In re Smith’s Will, 92 A. 
2204 Oo) Nike. LOO. 


Eng.—Wright v. Doe, 7 A.&E. 313, 
34 E.C.L. 178, 112 Reprint 488 [aff 4 
Bing.N.Cas. 489, 33 E.C.L. 821, 132 
Reprint 877, Cl. &F. 670, 7 Reprint 559, 
6 Scott 58]. 


[a] Fact that testator’s wife 
bought families’ supplies and traded 
at stores does not show testamentary 
incapacity. Graham vy. Deuterman, 91 
N.E. 61, 244 Ill. 124. 


[b] Tabulated statements of tes- 
tatrix’s monthly balances in bank is 
admissible on the issue of mental ca- 
pacity. Whitney v. Murrie, (Tex.Civ. 
App.) 264 S.W. 270. 


85. Maher v. Maher, 170 N.E. 221, 
338 Ill. 102; Rowcliffe v. Belson, 104 
N.E. 268, 261 Ill. 566, Ann.Cas.1915A 
359; Hess v. Killebrew, 70 N.E. 675, 
209 Ill. 193; Matter of Dwyer’s Will, 
61 N.Y.S. 903, 29 Misc. 382; Messner 
v. Elliott, 39 A. 46, 184 Pa. 41; Camer- 
on’s Estate, 3 Pa.Dist. 101, 14 Pa.Co. 
247. 

86. See supra § 26. 


87.’ Brackney v. Fogle, 60 N.E. 303, 
156 Ind. 535, 6 Prob.Rep.Ann. 538. 


[a] Rebuttal.—Where proponents 
showed as evidence of the testatrix’s 
mental competency that she had suc- 


cessfully managed her property until 
her death, contrary evidence was ad- 
missible for contestants, the testa- 
trix’s transactions within reasonable 
limitations as to time being com- 
petent. Byrne v. Fulkerson, 162 S.W. 
171, 254 Mo. 97. 


88. Pooler v. Cristman, 34 N.B. 57, 
145 WD e40> sah wee Balle 7 Pick. 
(Mass.) 373; Prentis v. Bates, 50 
N.W. 637, 88 Mich. 567 [mod on other 
grounds 53 N.W. 153, 93 Mich. 234, 17 
L.R.A. 494]; Hamilton v. Hamilton, 
10 R.I. 538. See In re Ross’ Estate, 
159 P. 603, 173 Cal. 178 (exclusion of 
testimony regarding a real estate 
transaction by the testator is proper 
where it was not shown, nor offered 
to be shown, that the testator’s con- 
duct was abnormal); Moore v. Moore, 
47 App.D.C. 18 (in a will contest, the 
trial court properly strikes out the 
answer of a witness that he ‘would 
not want to make a contract with 
her,” decedent, especially where the 
answer is not responsive to the ques- 
tion propounded). 

fa] Business not requiring abil- 
ity to manage.—Evidence that the 
business managed by the testator dur- 
ing the time the will was made was 
so systematized as to require no abil- 
ity to manage is inadmissible as 
showing his testamentary incapacity. 
Buck v. St. Louis Union Trust Co., 
185 S.W. 208, 267 Mo. 644. 


89. Ala.—Fountain v. Brown, 38 
rane 72; Stubbs v. Houston, 33 Ala. 
Ill.— Hess vy. Killebrew, 70 N.E. 675, 
pee TORE. sie \sy 
nd.—Bower v. Bower, 41 N.E. 523, 
142 Ind. 194. 


Mass.—Bonnemort vy. Gill, 
299, 165 Mass. 493. 
ate ee v. Meeker, 15 N.J.Eq. 
bear e v. Gage, 39 A. 246, 70 Vt. 
90. Cross references: 
Admissibility of declarations: 
Generally see Evidence §§ 284-287. 
Of testator: 
To: 


Aid in construction see infra § 
1179 in 69 C.J: 


Show: 
Fraud or undue influence see 
infra § 459 
Re acatige see infra §§ 779- 


Mental] condition prior or subsequent 
to execution of will see supra § 71. 


Testimony as to communications or 
transactions with deceased person 
see Witnesses [40 Cyc 2313 et seq]. 


Use of intoxicants see supra § 63. 


91. Batson v. Batson, 117 So. 10, 
217 Ala. 450; Mileham v. Montagne, 
125 N.W. 664, 148 Iowa 476; Ross v. 
McQuiston, 45 Iowa 145; McConnell’s 
Ex’r v. McConnell, 129 'S.W. 106, 138 
Ky. 783; Barber’s Ex’rs v. Baldwin’s 
Ex’r, 128 S.W. 1092, 138 Ky. 710. 


[a] 
and 


43 N.E. 


Notes and records of actions 
proceedings against testator, 


[§ 73] m. Conduct and Declarations of Testator®° 
—(1) In General. 
pacity, all facts connected with the personal his- 
tory of the testator which tend to shed any light on 
the question are admissible.®4 
point of time and it tends to show the testator’s 
mental condition, evidence is admissible of the tes- 
tator’s appearance,®? conduct,®* habits,®4 letters or 


On the issue of testamentary ca- 


If sufficiently near in 


sheriffs’ deeds, garnishments, war- 
rants of arrest for violation of in- 
junction, the record of commitment of 
the testator to an insane hospital, and 
deeds made by the testator to his chil- 
dren after the will was executed, are 
admissible in evidence as a part of his 
personal history and bearing on his 
conduct. Mileham v. Montagne, 125 N. 
W. 664, 148 Iowa 476. 


92. Batson v. Batson, 117 So. 10, 
217 Ala. 450; In re Ring’s Hstate, 
(lowa) 198 N.W. 28; In re Evans’ Es- 
tate, 86 N.W. 283, 114 Iowa 240, 6 
Prob.Rep.Ann. 650; Hughes v. Ra- 
der, 82 S.W. 32, 183 Mo. 630; In re 
ee Estate, 223 N.W. 41, 54 S.D. 
184. 


[a] Evidence that testator looked 
as though he was troubled, bothered, 
and excited is admissible. Batson v. 
Batson, 117 So. 10, 217 Ala. 450. 


[b] Photograph.—wWhere the is- 
sue is raised as to the testator’s slov- 
enly appearance, a photograph of 
him, taken five years before the exe- 
cution of a will, properly authenticat- 
ed and shown to resemble him as he 
appeared about the time the will was 
executed, is admissible. Ware v. Slo- 
cum, 26 Ohio Cir.Ct.N.S. 317. 


93. Ala.—Batson v. Batson, 117 So. 
10, 217 Ala. 450; Johnson v. Arm- 
strong, 12 So. 72, 97 Atlases ie 


Cal.—In re Allen’s Estate, 171 P. 
686, 177 Cal. 668; In re Baker’s Es- 
tate, 168 P. 881, 176 Cal. 430. 


Conn.—Cullum v. Colwell, 83 A. 695, 
85 Conn. 459; Canada’s Appeal, 47 
Conn. 450. 


Ill.— Peet v. Peet, 82 N.E. 376, 229 
Tll. 341, 13 L.R.A.N.S. 780, 11 Ann.Cas. 
492, 13 Prob.Rep.Ann. 148. 


Ind.—Emry v. Beaver, 137 N.E. 55, 
192 Ind. 471; Rice v. Rice, 175 N.E. 
540, 92 Ind. App. 640. 


Iowa.—In re Ring’s Estate, 198 N. 
W. 28; Mileham v. Montagne, 125 N. 
Ww. 664, 148 Iowa 476; In re Knox’s 
Will, 98 N.W. 468, 123 Iowa 24; In re 
Evans’ Estate, 86 N.W. 283, 114 Iowa 
240, 6 Prob.Rep.Ann. 650. 


Mass.—Melanefy v. Morrison, 26 N. 
HE. 36, 152 Mass. 473; Whitney v. 
Twombly, 136 Mass. 145. 


Mich.—Prentis v. Bates, 53 N.W. 
153, 93 Mich. 234, 17 L.R.A. 494; Cone- 
ly v. McDonald, ’40 Mich. 150. , 


Mo.—Holton v. Cochran, 106 S.W. 
1035, 208 Mo. 314. 


N.Y.—In re Pinkey’s Hstate, 191 N. 
Y.S. 157, 117 Misc. 262; In re Mar- 
ve Will, 144 N.Y.S. 174, 82 Misc. 


N.C.—In re Burns’ Will, 28 S.E. 519, 
PZT IN C3 36s 
Pa.—Boyd v. Eby, 8 Watts 66. 


Tex.—Lanham v. Lanham, 146 S.W. 
635, 62 Tex.Civ.App. 431 [conforming 
to answers to certified questions 145 
S.W. 336, 105 Tex. 91]. 


Rite pee To ass v. Bascomb, 35 Vt. 


Conduct of testator at time of exe. 
cution see supra § 69. 


94. See supra § 63. 
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written declarations contained 


95. Ala.—Batson v. Batson, 117 
So. 10, 217 Ala. 450; Lewis v. Martin, 
98 So. 635, 210 Ala. 401; Bulger v. 


Ross, 12 So. 803, 98 Ala. 267. 


Ark.—Sloan v. Newman, 266 S.W. 
257, 166 Ark. 259. 


Colo.—In re Burnham’s Will, 134 P. 
254, 24 Colo.App. 131. 


Idaho.—Schwarz v. Taeger, 258 P. 
1082, 44 Idaho 625 [cit Cyc]. 


Ill.— Baker v. Baker, 67 N.E. 410, 
202 TI 595. 


Ky.—wWise v. Foote, 81 Ky. 10, 4 
Ky.L. 643; Morris v. Morton’s Ex’rs, 
20 S.W. 287, 14 Ky.L. 360. 


Mass.—Woodward vy. Sullivan, 25 N. 
Hm. 837, 152 Mass. 470. 


N.J.—In re Cooper’s Will, 71 A. 676, 
75 N.J.Bq. 177 [aff 75 A. 1100, 76 N.J. 
Eq. 614]. 

N.Y.—Matter of Brunor, 47 N.Y.S. 
681, 21 App.Div. 259; In re Ross, 20 
N.Y.S. 52037 in re Miller’ s Will, 236 N. 
NES 35295 134 Misc. 671; In re Pink- 
ney’s Estate, 191 N.Y.S. 157, 117 Misc. 
262. 


Utah.—In re Van Alstine’s Estate, 
72 P. 942, 26 Utah 193. 


Wis.—Matter of Blakely’s Will, 4 N. 
W. 337, 48 Wis. 294. 


[a] Approval of, or action on, let- 
ters.—Letters in the handwriting of 
the testator found among his papers 
after his death were inadmissible on 
an issue of testamentary capacity 
without evidence that the testator had 
acted on the contents of the letters 
or approved them. Crumbaugh v. 
Owen, 87 N.E. 312, 238 Ill. 497. 


[b] etter by deceased soldier to 
brother, expressing uncertainty of re- 
turn, is admissible on the question 
of testamentary capacity to make a 
nuncupative will. In re Miller’s Will, 
236 N.Y.S. 529, 134 Misc. 671. 


[c] etter written for testator (1) 
who could not read or write, is ad- 
missible to show intelligent appreci- 
ation of his affairs. Mahaffey v. Ma- 
haffey, 298 S.W. 492, 174 Ark. 1153. 
(2) Admission of letters, written for 
the testator by another, in a will con- 
test, for mental incapacity, is not er- 
roneous, in view of testimony as to 
how they were written. Dial v. Wel- 
Kerp loo wn. aie, ooo chil. 509% 


[d] Post cards written by testator 
few days after execution of his will 
are not inadmissible as being too re- 
mote on an issue of testamentary in- 
capacity, where it does not appear 
that there was any noticeable change 
in the testator’s mental condition be- 
tween execution of the will and the 
time he wrote the cards. Wigginton 
v. Rule, 205 S.W. 168, 275 Mo. 412. 


[e] Undated letter of testator is 
inadmissible.—Clements v., McGinn, 
33-P. 920, 99 Cal. xvii. 


{f] Unsigned and undated letter 
purporting to have been written by 
the testator is inadmissible. Mur- 
phree v. Senn, 18 So. 264, 107 Ala. 
424. 

96. Jenkins v. Weston, 86 N.E. 955, 
200 Mass. 488. 

97. In re Green’s Will, 
329, 219 App.Div. 528. 


98. Batson v. Batson, 117 So. 10, 
217 Ala. 450; Howell v. Howell, 98 
So. 630, 210 Ala. 429. 


[a] Want of testator’s signature. 
—wWitness’ memoranda, claimed to 


220 N.Y.S. 


in them,?® 
grams,?* documents,®* memoranda,®* contracts and 
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tele- 


be dictated by the testatrix, pertain- 
ing to the making of a will, not sign- 
ed by the testatrix, is properly ex- 
cluded on the issue of testamentary 
capacity. Bailey v. Cherokee State 
Bank of Cherokee, 227 N.W. 129, 208 


‘lowa 1265. 

99. D.C.—Turner v. American Se- 
curity, etc., Co., 29 App.D.C. 460 [aff 
29) .Si@t. 420,213) U.S. 12576053 Ted: 
788]. 


Iowa.—Mileham vy. Montagne, 125 


N.W. 664, 148 Iowa 476. 


Ky.—Wise v. Foote, 81 Ky. 10, 4 
Ky. 643; Morris v. Morton’s E.’r, 
20 S.W. 287, 14 Ky.L. 360. 


Mich.—Provin vy. Provin, 125 
743, 161 Mich. 28. 


Minn.—Pinney’s Will, 6 N.W. 791, 7 
N.W. 144, 27 Minn. 280. 


[a] Deed made by testator is ad- 
missible. Mileham v. Montagne, 125 
N.W. 664, 148 Iowa 476; Wilson v. 
Wilson, 7 Ohio N.P.N.S. 435. 


Evidence of business ability of tes- 
tator see supra § 72. 


1. McConnell’s Ex’r v. McConnell, 
129 S.W. 106, 138 Ky. 783; Murphy’s 
xr “vi Hoagland, 107 S.W. 303, 32 
Ky.L. 839. 


[a] Thus, in proceedings to con- 
test the probate of a will on the 
ground of testamentary incapacity, a 
deposition given by the testatrix in 
favor of the son charged with undue 
influence in an action at law between 
him and a son disinherited by the will 
is admissible to show the mental con- 
dition of the testatrix. _McConnell’s 
Ex’r v. McConnell, 129 S.W. 106, 138 
EGyrunliOon 


2. Ala.—Watson v. 
Ala. 43. 


Ark.—Sneed v. Reynolds, 266 S.W. 
686, 166 Ark. 581; Milton v. Jeffers, 
243 S.W. 60, 154 Ark. 516; Mason v. 
Bowen, 183 S.W. 973, 122 Ark. 407. 


Cal.—In re Russell’s Estate, 210 P. 
249, 189 Cal. 759; In re Allen’s Estate, 
171 P. 686, 177 Cal. 668; In re Baker’s 
Estate, 168 P. 881, 176 Cal. 430; In re 
Chevallier’s Estate, 113 P. 130, 159 
Cal. 161; In re Snowball’s Estate, 107 
12 OES 157 Cal. 3801; In re Thomas’ 
Bstate, NOUR eS. 155 Cal. 488; In 
re Arnold’s Hstate, 82 P. 252, 149% Cal. 
583; In re Alexander’s Estate, 295 P. 
53, 111 ‘Cal: App: (1. 


Conn.—Bishop vy. Copp, 114 A. 682, 
96 Conn. 571; Comstock vy. Hadlyme 


N.W. 


Anderson, 11 


Ecclesiastical Soc., 8 Conn. 254, 20 
Am.D. 100. 

Del.—Ball vy. Kane, 39 A. 778, 17 
Del. 90. 


Ga.—Shankle v. Crowder, 163 S.B. 
180, 174 Ga. 399; Durrett v. MeWhor- 
ter, 129 S.H. 870, 161 Ga. 179; Pen- 
nington Vv. Perry, 118° S.) 710, 156 Ga, 


Tll.—Prinz v. Schmidt, 166 N.E. 
209, 334 Ill. 576; Norton v. Clark, 
97 N.E. 1079, 253 Ill. 557; Wilkinson 
v. Service, 94 N.E. 50, 349 Ill. 146, 
Ann.Cas. 19124 41; Healea v. Keenan, 
91 N.E. 646, 244 Il. 484; Peet v. Peet, 
82 N.E. 376, 229 Ill. 341, PSL wAwN' 
SU 7805" ad Ann.Cas. 492, 13 Prob.Rep. 
Ann. 148; Waugh v. Moan, 65 N.E. 
7138, 200 Tl. 298, 8 Prob.Rep. ‘Ann. 383; 
Heseman v. Vogt, 55 N.E. 151, 181 
Ill. 400, 5 Prob.Rep.Ann. 121; Hill v. 
Bahrns, 41 N.E. 912, 158 Tl. 314; Mas- 
sey v. Huntington, Tames 269, 118 
Ill. 80; Reynolds vy. Adams, 90 Ill. 
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other business papers,®® depositions,! and declara- 
tions or conversations” after, as well as before, the 


134, 32 Am.R. 15; Moore v. Gubbins, 
54-1ll.App. 163; Cockeram v. Cock- 
eram, 17 Ill.App. 604. 


Ind.—Emry v. Beaver, 137 N.E. 55, 
192 Ind. 471; Davis v. Babb, 125 N-B. 
403, 190 Ind. 173; Ramseyer v. Den- 
nis, 116 N.E. 417, 1%9 N.E. 716, 187 
Ind. 420; Vanvalkenberg vy. Vanval- 
kenberg, 90 Ind. 433. 


Iowa.—Jenkins v. Robinson, 188 N. 
W. 765, 194 Iowa 972; In re Knox’s 
Will, 98 N.W. 468, 123 Iowa 24; Ma- 
natt v. Scott, 76 N.W. 717, 106 Iowa 
203, 68 Am.S.R. 293; In re Goldthorp’s 
Estate, 62 N.W. 845, 94 Iowa 336, 58 
Am.S3R. 400. 


Ky.—Lucas v. Cannon, 13 Bush 650. 


Md.—Hutchins v. Hutchins, 109 A. 
121, 135 Md. 401; Dudderar v. Dud- 
derar, 82 A. 453, 116 Md. 605; Bra- 
shears v. Orme, 49 A. 620, 93 Md. 442; 
Moore v. McDonald, 12 A. 117, 68 Md. 


ae Griffith v. Diffenderffer, 50 Md. 
Mass.—Woodward v. Sullivan, 25 
N.Ee 83%, 152 Mass. 470; .Lane vz 


Moore, 23 N.E. 828, 151 Mass. 87, 21 
Am.S.R. 430; May v. Bradlee, 127 
Mass. 414; Shailer v. Bumstead, 99 
frees 112; Woodbury v. Obear, 7 Gray 


Mich.—Provin v. Provin, 125 N.W. 
743, 161 Mich. 28; Roberts v. Bidwell, 
98 N.W. 1000, 136 Mich. 191; McHugh 
v. Fitzgerald, 61 N.W. 354, 103 Mich. 
21; Haines v. Hayden, 54 N.W. 911, 
95 Mich. 332, 35 Am.S.R. 566. 


Minn.—In re Brown, 35 N.W. 726, 
88 Minn. 112; Pinney’s Will, 6 N.W. 
791, 7 N.W. 144, 27 Minn. 280. 


Miss.—Barnett v. Barnett, 124 So. 
498, 155 Miss. 449; Sheehan v. Kear- 
Ne 21 So. 41, 82 Miss. 688, 35 L.R.A. 

Mo.—Moll v. Pollack, 8 S.W.(2d) 
38, 319 Mo. 744; Thomas v. Thomas, 
186 S.W. 993; Crowson vy. Crowson, 
72 S.W. 1065, 172 Mo. 691; Rule v. 


Maupin, 84 Mo. 587; Pratte v. Coff- 
man, 33 Mo. 71; Gibson v. Gibson, 
24 Mo. 227; Minturn v. Conception 


Abbey, (App.) 61 S.W.(2d) 352; Jones 
v. Roberts, 37 Mo.App. 163. 


N.H.—Pattee v. Whitcomb, 56 A. 
459, 72 N.H. 249, 9 Prob.Rep. Ann, 127; 
Whitman v. Morey, 2 A. 899, 63 N.H. 


N.J.—Boylan v. Meeker, 28 N.J.Law 
274; Middieditch v. Williams, 17 A. 
826, 45 N.J.Eq. 726, 4 L.R.A. 738. 


N.Y.—Gick v. Stumpf, 97 N.E. 865, 
204 N.Y. 413; In re Woodward’s Will, 
60 N.E. 233, 167 N.Y. 28;. In re Pot- 
ters: Wills 55 Nw S80, Gd DIN: Yess 
5 Prob.Rep.Ann. 178; Waterman v. 
Whitney, 11 N.Y. 157, 62, cAMED dale 
In re Burnham's Will, 194 N.Y.S. 811, 
201 App.Div. 621 [rev 189 N.Y.S. 182]: 
Lesster v. Lesster, 165 N.Y.S. 592, 178 
App.Div. 4388; In re Clark, 40 Hun 
233; In re Pinkey’s Estate, 191 N.Y. 
Ss. 157, 117 Misc. 262; In re Benja- 
min’s Will, 136 N.Y.S. 1070; In re 
Campbell’s Will, 136 N.Y.S. 1086: In 
re Crumb’s Estate, 127 N.Y.S. 269. 


N.C.—In re Burns’ Will, 28 S.E. 519, 
121 N.C. 336 


Ohio. aa ee v. Coulter, 29 Ohio 
CoA Tits 


Pa.—Herster v. Herster, 16 A. 342, 
122 Pa. 239, 9 Am.S.R. 95; McTageart 
Vv. Thompson, 14 Pa. 149; Moritz v. 
Brough, 16 Serg. &R. 403; Rambler 
Vaan 7 Serg.&R. 90, 10 Am.D. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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execution of the will, provided such facts are proved 
Such evidence is admissible not 
to prove the truth of the facts stated, but for the 
purpose of showing testamentary capacity or inca- 
Much must be left to the discretion of the 
trial court in exeluding declarations of a testator 
that are too remote in time,° trivial in importanee,® 
Illustrations of evidence of 


by legal evidence.* 


pacity.* 


or merely cumulative.* 


Tenn.—Peery v. Peery, 29 S.W. 1, 
94 Tenn. 328. 
Tex.—Buchanah v. Davis, (Civ. 


App.) 300 S.W. 985 [aff (Commn.App.) 
12 S.W.(2d) 978 (reh den (Commn. 
App.) 15 S.W.(2d) 562)]; McIntosh 
Me Moore, 53 S.W. 611, 22 Tex.Civ.App. 


Vt.—In re Esterbrook’s Hstate, 75 
An aeso Vit. 229s Litus v. Gage, 39) <A. 
246, 70 Vt. 18; In re Buckman’s Will, 
24 A. 252, 64 Vt. 318, 33 Am.S.R. 930; 
Foster’s Ex’rs v. Dickerson, 24 A. 258, 
64 Vt. 232; Crocker v. Chase’s Hstate, 
57 Vt. 418; Fairchild v. Bascomb, 35 
Vt. 398; Robinson v. Hutchinson, 26 
Vt. 38, 60 Am.D. 298. 


Wis.—Bryant v. Pierce, 70 N.W. 
297, 95 Wis, 331. 
Ont.—Toal v. Ryan, 3 Ont.W.N. 


1267, 22 Ont.W.R. 127,-4 Dom.L.R. 25. 


fa] “The declarations of the tes- 
tator accompanying the act must al- 
ways be resorted to as the most sat- 
isfactory evidence to sustain or de- 
fend the will whenever this issue Is 
presented. So it is uniformly held 
that the previous declarations of the 
testator, offered to prove the men- 
tal facts involved, are competent. 
Intention, purpose, mental peculiarity 
and condition, are mainly ascertain- 
able through the medium afforded by 
the power of language. Statements 
and declarations, when the state of 
the mind is the fact to be shown, are 
therefore received as mental acts or 
conduct. The truth or falsity of the 
statement is of no consequence. AS 
a narration, it is not received as evi- 
dence of the fact stated. It is only 
to be used as showing what manner 
of man he is who makes it.” Shailer 
v. Bumstead, 99 Mass. 112, 120 [cit 
with approval Throckmorton v. Holt, 
21 S.Ct. 474, 180 U.S. 552, 574, 45 L. 
Ed. 663]. 


{b] Complaint for divorce charg- 
ing cruelty (1) filed by the testator 
against his wife less than a year aft- 
er the making of a will is admissible 
(in re Alexander’s Estate, 295 P. 53, 
121 CalApp. 1); (2) and “the -wite 
could refute the charges of cruelty 
contained in the testator’s complaint 
(in re Alexander’s Hstate, supra). 


[c] Misstating age.—Testimony 
that the testatrix had stated to the 
undertaker, when arranging for her 
deceased sister’s burial, that she was 
twenty five years of age, when in fact 
she was much older, was properly 
excluded, where it did not appear 
whether the testatrix thought she 
was giving the correct age, or was 
consciously making an _ incorrect 
statement for some reason of her 
own. Daugherty v. Robinson, 122 A. 
124, 143 Md. 259. 


[d] Purpose of accumulating mon- 
ey.—Declaration of the testatrix that 
she saved her money for her daughter 
is competent. Grill v. O’Dell, 77 A. 
984, 113 Md. 625. 


[e] Where it is admitted that tes- 
tator was sane when he made decla- 
rations, they are not admissible for 
any purpose. Utermehle v. Norment, 
Z2zeApp.D.C. 31 Pati 25 S.Ct.0291,0, 197 
U.S. 40, 49 L.Ed. 655, 3 Ann.Cas. 520]. 
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the footnotes. 


[§ 


and Relatives.!° 


8. Crozier’s Estate, 15 P.-618, 74 
Cal. 180; In re Blood’s Estate, 19 A. 
770, 62 Vt. 359 (testimony as to tes- 
tator’s business excluded as it did 
not appear not to be hearsay). 


[a] Great register of county to 
show that the testator misstated his 
age is inadmissible, as he did not 
write the register and may never have 
seen it. “Crozier’s Estate," 15 BP. 618, 
74 Cal. 180. 


4  Ark.—Mason v. Bowen, 
Wi 978, 122 Ark. 40%. 


Cal.—In re Anderson’s Estate, 198 
P. 407, 185 Cal. 700; In re Chevallier’s 
Estate, 113 P. 130, 159 Cal. 161. 


Ga.—Pennington v. Perry, 118 S.E. 
710, 156 Ga. 103; Credille v. Credille, 
51 S.E. 628, 123 Ga. 673, 107 Am.S.R. 
157, 11 Prob.Rep.Ann. 413. 


f1l.— Wilkinson vy. Service, 94 N.E. 
50, 249 Ill. 146, Ann.Cas.1912A 41; 
ee v. Cockeram, 17 I11.App. 
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Ind.—Ramseyer y. Dennis, 116 N.E. 
417, 119 N.E. 716, 187 Ind. 420. 


Md.—Dreyer v. Welch, 110 A. 476, 
136 Md. 219. 


Mass.—Shailer  v. 
Mass. 112; 
Gray 467. 


Miss.—Moore v. Parks, 84 So. 230, 
122 Miss. 301. 


Mo.—Walton v. Kendrick, 27 S.W. 
872, 122 Mo. 504, 25 L.R.A. 701. 


N.J.—In re Cooper’s Will, 71 A. 
676, 75 N.J.Eq. 177 [aff sub nom. Har- 
sion v. Axtell, 75 A. 1100, 76 N.J.Eq. 


N.Y.—Gick v. Stumpf, 97 N.E. 865, 
204 N.Y. 413; Waterman v. Whitney, 
11 N.Y. 157, 62 Am.D. 71; In re Pink- 
ey’s Estate, 191 N.Y.S. 157, 117 Misc. 
262; In re Forster’s Estate, 173 N.Y. 
S. 398, 105 Mise. 24; In re Campbelil’s 
Will, 136 N.Y.S. 1086; In re Benja- 
min’s Will, 136 N.¥.S.. 1070; In re 
Crumb’s Estate, 127 N.Y.S. 269. . 


N.C.—In -re Brown's Will, 166 S.E. 
72, 203 N.C. 347. 


Near aL v. Reichert, 25 Ohio 
Cir.Ct. 693 

a EGtouker v. Chase’s Estate, 57 
vt. 413. 


Evidence 
purnogs see infra § 881; 


Bumstead, 99 
Woodbury v. Obear, 7 


admissible for limited 
Trial §§ 150-— 


Instructions limiting effect of evi- 
cope. see infra § 932; Trial §§ 589, 
682. 

5. Ark.—Mason v. Bowen, 
W. 978, 122 Ark. 407. 


Conn.—Bishop vy. Copp, 114 A. 682, 
96 Conn. 571. 


Ind.—Bower v. Bower, 41 N.E. 523, 
142 Ind. 194; Rice v. Rice, 175 N.E. 
540, 92 Ind.App. 640. 


Mass.—Holbrook v. Seagrave, 116 
N.E. 889, 228 Mass. 26; Jenkins v. 
Weston, 86 N.E. 955, 200 Mass. 488. 


Mo.—Wigginton v. Rule, 205 S.W. 
168, 275 Mo. 412. 


[a] Where court fixed limit of 
time within which evidence of testa- 
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the conduct and declarations of the testator prior* 
and subsequent® to the date of the execution of will 
which has been admitted or excluded are given in 


74] (2) Conduct of Testator toward Friends 


On the issue of testamentary ca- 


pacity, evidence is admissible of the testator’s rela- 
tions with friends and relatives.1+ 


To prove capac- 


mentary capacity would be received, 
telegrams from the testator within 
such time, bearing on his mental ca~ 
pacity, were not too remote. Jenkins 
v. Weston, 86 N.E. 955, 200 Mass. 488. 


6. Wood v. Hankey, 105 A. 4380, 133 
Md. 389; Holbrook v. Seagrave, 116 N. 
E. 889, 228 Mass. 26. 


[a] Trivial testimony.—Where a 
testatrix’s testamentary capacity was 
in question, evidence that on one oc- 
casion when a storm was approach- 
ing, and the wind blew dust clouds 
along the road, the testatrix remark- 
ed, “Look at those men running to 
the barn, afraid they will get wet,’ 
when there were no men, was inad- 
missible as too trivial. Harris v. 
Hipsley, 89 A. 852, 122 Md. 418. 


[b] Use of drugs.—On the issue of 
mental capacity, a particular state- 
ment by the testator, a physician, was 
inadmissible to show that he was a 
drug addict. Scheller v. Schindel, 138 
A. 415, 153 Md. 547. 


7. Holbrook v. Seagrave, 116 N.E. 
889, 228 Mass. 26. 


Cumulative evidence generally see 
Trial § 163. 


8. [a] Evidence held admissible: 
About a year. Shankle v. Crowder, 
163 S.E. 180, 174 Ga. 399. 


[b] Evidence held inadmissible: 
(1) Five years. Kimber v. Kimber, 
148 N.E. 2938, 317 Ill. 561. (2) Hight- 
een or nineteen years. Healea v. Kee- 
nan, 91 N.E. 646, 244 Ill. 484. (3) 
About twenty years. Collins v. Eck- 
stine, (Md.) 163 A. 698. 


9. [a] Evidence held admissible: 
(1) Few days. Wigginton v. Rule, 
205 S.W. 168, 275 Mo. 412. (2) Three 
weeks. Cullum v. Colwell, 83 A. 695, 
85 Conn. 459. (8) Two or three years. 
Lewis v. Martin, 98 So. 635, 210 ATa. 
401. 


Evidence held inadmissible: 


{b] 
Matter of Gannon’s 


(1) Three years. 


Will, 21 N.Y.S. 960, 2 Misc. 329 [aff 
30° IN. EY 1207, 139 N.Y 654] > “Crocker 
v. Chase’s Estate, 57 Vt. 413. (2) 


Three months. Lesster v. Lesster, 
165 N.Y.S. 592, 178 App.Div. 438. (3) 
Twelve years. Bishop v. Copp, 114 A. 
682, 96 Conn. 571. 


10. Insane delusions and mono- 
mania see supra § 67. 


Unjust or unnatural disposition of 
property see supra §§ 64, 65. 


il. McLendon v. Stough, 118 So. 
647, 218 Ala. 445; Lewis v. Martin, 
98 So. 635, 210 Ala. 401; Griffin v. Un- 
ion Trust Co., 266 S.W. 289, 166 Ark. 
347; Maher Vv. Maher, 170 N.E. 221, 
338 Ill. 102; Howe v. Richards, 83 N 
W. 909, 112 Iowa 220. 


[a] Assault by testator on broth- 


er.—In an action to contest a will, 


for insanity, a record of a justice’s 
court is not admissible to rebut tes- 
timony of an assault of the testator 
on his brother. Chambers v. Elliott, 
143 S.W. 521, 161 Mo.App. 479. 


[b] Declarations that his children 
lacked natural affection are admissi- 
ble to show the testator’s state of 
mind. Wilkinson v. Service, 94 N.E. 
50, 249 Ill. 146, Ann.Cas.1912A 41. 


468 [68 C.J.] 


ity, evidence of the ill-feeling existing between the 


testator and a contestant relative 


To prove testamentary incapacity, evidence is - 
missible of kindly relations existing between the 
testator and members of his family excluded from 
the will in whole or in part;!3 evidence is admissi- 
ble to show that the testator, once kind and friend- 
ly to members of his family and relatives, took dis- 


like to them without reason.+4 


[§ 75] (3) Declarations and Inclinations of Tes- 


{c] Evidence that testator knew 
his family is admissible to prove ca- 
pacity. Reed v. Lilly’s Ex’r, 23 S.W. 
955, 15 Ky.L. 474. 


{d] Feeling between parties.— 
Where contestants of their ancestor’s 
will claimed that his lack of affection 
for them was evidence of an unsound 
mind, it was proper to allow one of 
them’ to be asked as to whether they 
understood that they would be wel- 
come at the ancestor’s house, since 
the feeling between the parties was a 
proper subject of inquiry. Howe v. 
Richards, 83 N.W. 909, 112 Iowa 220, 
6 Prob.Rep.Ann. 190. 


12. Wilkinson v. Service, 94 N.E. 
50, 249 Ill. 146, Amnn.Cas.1912A 41; 
Stevens v. Leonard, 56 N.H. 27, 154 
Ind. 67, 77 Am.S.R. 446. 


{a] Letters by testator to a broth- 
er who had died twenty years before 
the testator and whose descendants 
were excluded from the will are in- 
admissible. Fraser v. Jennison, 3 N. 
W. 882, 42 Mich. 206. 


[b] Rebuttal—To meet evidence 
that the testatrix was bitter to her 
sisters contesting the will, evidence 
that the sisters used their property 
for her support was properly exclud- 
ed in the absence of evidence that the 
testatrix had knowledge of this fact. 
Mansfield v. Frobisher, 111 Mass. 311. 


Reasons for unnatural disposition 
See supra §§ 64, 65. 


13. Cheney v. Goldy, 80 N.E. 289, 
225. Ill. 394,°116 Am.S.R. 145; Piper 
v. Andricks, 71 N.E. 18, 209 Ill. 564; 
Staser v. Hogan, 21 N.E. 911, 22 N.E. 
990, 120 Ind. 207; In re Casey’s Will, 
USE Ss. 437, 97 INC. 34755. In ore 
Burns’ Will, 28 S.E. 519, 121 N.C. 336; 
Bost v. Bost, 87 N.C. 477; Wood v. 
Sawyer, 61 N.C. 251. 


[aj] Ilustration.—In a will con- 
test, evidence that friendly relations 
existed between deceased and some 
of his relatives, all of whom were dis- 
inherited by the will, was admissible 
as bearing on the issue of mental ca- 
pacity. Cheney v. Goldy, 80 N.E. 289, 
225 Ill. 394, 116 Am.S.R. 145. 


14, Batson v. Batson, 117 So. 10, 
217 Ala. 450; Manatt v. Scott, 76 N.W. 
717, 106 lowa 2038, 68 Am.S.R. 293; 
Pelamourges v. Clark, 9 Iowa 1; Bit- 
ner v. Bitner, 65 Pa. 347. 


[a] Testator’s letter showing sus- 
picion of wife.—Where the testator’s 
wife, proponent of his will, on cross- 
examination, answered questions pro- 
pounded to show improper relations 
between her and a policeman, the tes- 
tator’s letters to the policeman’ s wife, 
showing his suspicions, were not ad- 
missible as evidence of testamentary 
incapacity, although the postmarks 
and calendar dates were inconsistent 
with those mentioned in ene of them. 
Hyatt v. Hyatt, 120 S.E. 830, 187 N.C. 
113. 


15. Execution of other wills see 
infra § 77. 


16. Ala.—Lewis v. Martin, 98 So. 
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is admissible.* 


635, 210 Ala. 401. 

Ga.—Durrett v. McWhorter, 129 S. 
BE. 870, 161 Ga. 179. 

Mich.—Harring vy. Allen, 25 Mich. 
505. 

Miss.—Moore v. Parks, 84 So. 230, 
122 Mich. 301. 


Mo.—-Lefever v. Stephenson, 193 
S.W. 840. 
N.J.—Den v. Vancleve, 5 N.J.Law 


589; Clifton v. Clifton, 21 A. 3338, 47 
N.J.Eq. 227; Pancoast v. Graham, 15 
N.J.Eq. 294. 


N.Y.—In re Miller’s Will, 236 N.Y. 
S. 529, 134 Misc. 671; Stewart’s Ex’r 
v. Lispenard, 26 Wend. 255; Delafiald 
v. Parish, 1 Redf.Surr. 1 Late 42 Barb. 
274, 16 Abb.Pr. 397 note (aff 25 N.Y. 
9, 1 Redf.Surr. 150 de 


Ohio.—Kuhl v. Reichert, 
CiniCtrr6 93s 


Pa.—Swope v. Donnelly, 7 Pa.Dist. 
448, 21 Pa.Co. 167. 


Tex.—Payne v. Chance, (Civ.App.) 
4 S.W.(2d) 328; Reinhardt v. Nehring, 
(Civ.App.) 283 S.W. 347 [rev on other 
grounds (Commn.App.) 291 S.W. 873]; 
Holt v. Guerguin, (Civ.App.) 156 S.W. 
581 [rev on other grounds 163 S.W. 10, 
106 Tex. 185, 50 L.R.A.N.S. 1136]; 
McDonald’s Estate v. McDonald, (Civ. 
App.) 150 S.W. 598. 


Vt.—Thornton’s Ex’rs v. Thornton’s 
Heirs, 39 Vt. 122. 


W.Va.—MecMechen v. McMechen, 17 
W.Va. 683, 41 Am.R. 682; Dinges v. 
Branson, 14 W.Va. 100. 


[a] Testimony of person who pre- 
pared will as to instructions under 
which he prepared it was relevant and 
properly admitted. Bowers v. Kutz- 
leb, 131 A. 4638, 149 Md. 308. 


[b] That testator had expressed 
desire to leave no will, because he 
thought the law would settle the es- 
tate fairly, was incompetent as evi- 
dence of mental incapacity when mak- 
ing a will. In re Yelverton’s Will, 153 
S.E. 319, 198 N.C. 746. 


[c] Where testator revoked will 
by subsequent will, and it is attempt- 
ed to prove the second one void on 
the ground of mental incapacity, evi- 
dence of the testator’s physician, that 
he told him that he was dissatisfied 
with the second will and wanted the 
first to stand, is inadmissible. Wur- 
ae) v. Beckman, 18 N.W. 226, 52 Mich. 

78. 


17. Cal.—-In re Allen’s Estate, 171 
P. 686, 177 Cal. 668 [cit Cyc]. 


Conn.—Dick v. Colonial Trust Co., 
89 A. 907, 88 Conn. 98. 


Del.—Ethridge v. Bennett, 31 A. 813, 
14’ Del. 295, 1 Hardesty 15. 


Ga.—Shankle v. Crowder, 168 S.E. 
180, 174 Ga. 399; Chedel v. Mooney, 
123 S.H. 300, 158 Ga. 297; Williamson 
v. Nabers, 14 Ga. 285. 


Ill. Maher v. Maher, 170 N.E. 221, 
338 Ill. 102; Belz v. Piepenbrink, 149 


25 Ohio 


tator Respecting Disposition of Property.'® 
issue of testamentary capacity, evidence is admis- 
sible of the testator’s declarations of his testamen- 
tary intentions prior or subsequent to ‘the execu- 
tion of the will.+® 
testator as to his testamentary intentions made be- 
fore’ or after the date of the will is admissible to 
prove capacity,!7 or, in connection with other evi- 
dence of incapacity ;* 
to prove mental unsoundness to execute a will. 


[§§ 74-75 


On the 


Evidence of declarations of the 


8 such evidence is admissible 
l 19 


N.E. 483, 318 Ill. 528. 


Ind.—Egbert v. Egbert, 168 N.E. 34, 
90 Ind.App. 1. 


Ky.——McFarland vy. Ewing, 218 S.W. 
271, 186 Ky. 829. 


Md.—Dreyer v. Welch, 110 A. 476, 
136 Md. 219;_. Kelleher vy. Kernan, 60 
Md. 440. 


Minn.—Hammond y. Dike, 44 N.W. 
61, 42 Minn. 273, 18 Am.S.R. 503. 


Miss.—Sheehan vy. Kearney, 21 So. 
41, 82 Miss. 688, 35 L.R.A. 102. 


N.Y.—Sisson v. Conger, 1 Thomps. 
&C. 564. 


N.C.—Wood v. Sawyer, 61 N.C. 251. 


Vt.—In re Smith’s Will, 92 A. 223, 
88 Vt. 259. 


[a] “Such declarations, especially 
if recent, inform the jury of the state 
of mind of the testator when confess- 
edly sound, and so aid in determining 
whether the instrument is the product 
of the same will.” Hammond v. Dike, 


44 N.W. 61, 42 Minn. 273, 276, 18 Am. 
Stats CANES 
{[b] Arrangements with widow.— 


Where a testator left but a small 
portion of his estate to his wife, evi- 
dence that he consulted her about the 
matter was admissible on the issue of 
testamentary capacity. In re Smith’s 
Will, 92 A. 223, 88 Vt. 259. 


18. In re Jones’ Estate, 135 P. 293, 
166 Cal. 778; In re Jones’ Estate, 135 
P. 288, 166 Cal. 108; Wendt v. Foss, 
140 N.w. 881, 161 Iowa 1225 Cawthorn 
v. Haynes, 34 Mo. 236; . Tunison ty. 
Tunison, 4 Bradf.Surr. (N.Y.) 138. 


19. Ark.—Flowers v. Flowers, 
S.W. 242, 74 Ark. 212. 


D.C.—Thomas v. Young, 57 App.D.C. 
282, 22 F.(2d) 588. 


Ga.—Dean v. Littleton, 131 S.E. 507, 
161 Ga. 651; Houseman y. Voak, 121 
S.B. 119) 157 Ga. 122; Purser v. Mc- 
Nair, 112 S.B. 648, 153 Ga. 405; Dennis 
v. Weekes, 51 Ga. 24; Williamson v. 
Nabers, 14 Ga. 285. 


Ill.—Anlicker v. Brethorst, 160 N.E. 
197, 829 Ill. 11; Noone v. Olehy, 130 
N.E. 476, 297 Tl. 160; Krzeminski v. 
Krzeminski, 120 N.E. 560, 285 Ill; 113; 
Holliday v. Shepherd, 109 N.E. 976, 
269 Ill. 429; Hurley v. Caldwell, 91 
N.E. 654, 244 Ill. 448; Hill v. Bahrns, 
41 N.E. 912, 158 Ill. 314, 


Ind.—Oilar v. Oilar, 120 N.E. 705, 
188 Ind. 125; Staser v. Hogan, 21 N.E. 
911, 22 N.E. 990, 120 Ind. 207. 


Iowa.—-Bever v. Spangler, 61 N.W. 
1072, 93 Iowa 576. 


Ky.-—Mullins v. Mullins, 
(2d) 788, 229 Ky. 103. 


Md.—Cronin v. Kimble, 144 A. 698, 
156 Md. 489; Lawson v. Ward, 13708, 
479, 153 Md. 93; Hutchins v. Hutchins 
109 A. 121, 135 Md. 401. 


Mass.—Shailer v. 
Mass. 112. 


Mich.—Renaud v. Pageot, 61 N.W. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 75-77] 


Evidence is admissible to prove erroneous statements 
in a will that the testator had advanced to legatees 
Since the admission of such 
evidence is largely discretionary with the trial 
court,?? it may exclude remote declarations which 
occurred prior?? or subsequent to the time of exe- 


the sums designated.?° 


cution.?? 


[§ 76] (4) Declarations of Testator as to Capac- 
ity. On the issue of testamentary capacity, the tes- 
tator’s subsequent declarations by words?‘ or writ- 
Where a testator, while sane 
and subsequent to the execution of his will, states 
that in the past and prior to the date of execution 
he was of unsound mind, such declaration is admis- 


ing?® are admissible. 


sible.?® 


Conduct of testator when sanity is questioned. 


3, 102 Mich. 568. 


N.C.—In re Brown’s Will, 140 S.E. 
192, 194 N.C. 583. 


Pa.—Norris v. Sheppard, 20 Pa. 475; 
McTaggart v. Thompson, 14 Pa. 149. 


S.D.—Johnson vy. Shaver, 172 N.W. 
676, 41 S.D. 585. 


Tex.—Buchanan _ v. 
App.) 300 S.W. 985 
App.) 12 S.W.(2da) 978, reh den 
(Commn.App.) 15 S.W.(2d) 562]; 
Brown v. Mitchell, (Civ.App.) 29 S.W. 
927 [rev on other grounds 31 S.W. 621, 
88 Tex. 350, 36 L.R.A. 64]. 


20. Lamb v. Lamb, 5 N.E. 171, 105 
Ind. 456. 


21. See supra § 738. 


22. [a] Evidence held admissible: 
Three days. Anlicker y. Brethorst, 
160 N-.1197, 329° DM. 11. 


{b] Evidence held inadmissible: 
(1) Two years. Mason v. Bowen, 183 
SW. 9738, 122 Ark. 407; Landis v. 
Landis, 1 Grant (Pa.) 248. (2) About 
three years. In re Olson’s Estate, 180 
N.W. 1009, 181 N.W. 569, 148 Minn. 
122. (3) Four or five years. Ravens- 
eroft v. Stull, 117 N.E. 602, 280 Ill. 
406, Ann.Cas.1918B 1130. (4) Five 
years. Bonnemort v. Gill, 43 N.E. 299, 
165 Mass. 493; Rankin v. Rankin, 61 
Mo. 295. 


23. [a] Evidence held admissible: 
(1) Night after. Dennis v. Weekes, 
51 Ga. 24. (2) Few days. Holliday 
v. Shepherd, 109 N.BE. 976, 269 Ill. 429. 
(3) Twenty-six days. In re Jones’ 
Estate, 185 P. 288, 166 Cal. 108. (4) 
About two years. Wood v. Sawyer, 61 
SINC ZI. 

[b] Evidence held inadmissible: 
Two years, La Bau v. Vanderbilt, 3 
Redf.Surr. (N.Y.) 384. 


24. Credille v. Credille, 51 S.E. 628, 
123 Ga. 673, 107 Am.S.R. 157, 11 Prob. 
Rep.Ann. 413; Kennedy v. Upshaw, 1 
S.W. 308, 66 Tex. 442. 


25. Manatt v. Scott, 76 N.W. 717, 
106 Iowa 203, 68 Am.S.R. 298. 


[a] Answer filed in court by tes- 
tator setting up mental weakness is 
admissible. Manatt v. Scott, 76 N.W. 
717, 106 Iowa 203, 68 Am.S.R. 293. 


Davis, (Civ. 
[aff (Commn. 


26. Ross v. McQuiston, 45 Iowa 
145. 
27. In re Fenton’s Will, 66 N.W. 


99, 97 Iowa 192; Meeker v. Meeker, 37 
N.W. 773, 74 Iowa 352, 7 Am.S.R. 
489. 

[a] Absolute acquiescence by tes- 
tatrix in a course of conduct on the 
part of those around her with relation 
to her property and affairs, which no 
person of sound mind would acquiesce 
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Evidence of how a testator acted when his mental 
condition was spoken of in his presence and hear- 
ing is admissible.?7 


[§ 77] (5) Execution of Other Wills. 
question of testamentary capacity, other wills are 
admissible,?® but only when proved to have been 


On the 


drawn by the testator.?® For the purpose of showing 


that the testator was of sound mind at the time of 
execution of the will in question, other wills which 
were made when the testator’s capacity was not 
questioned®® and which conform to the provisions 
of the contested will, are admissible.*! 
other wills are inadmissible for such purpose if the 
provisions are not in substantial conformity,?? and 


However, 


are executed at times when the testator is not con- 


in, may be proved to show testa- 
mentary incapacity. In re De Lave- 
aga’s Estate, 133 P. 307, 165 Cal. 607. 


{b] Manner in which testatrix was 
treated by her family is not, taken 
alone, competent substantive evidence 
to prove incompetency, but it is 
proper evidence when given in connec- 
tion with the conduct of the testatrix 
under such treatment as illustrating 
and explaining such conduct. In re 
De Laveaga’s Estate, 133 P. 307, 165 
Cal. 607. 


{c] In Georgia, in a will contest, 
there was no error in excluding tes- 
timony that, when a witness was first 
introduced to the testatrix by her hus- 
band, he said the witness would have 
to excuse her because her mind was 
not right, it not being admissible un- 
der Civ. Code (1910) § 5782, since if 
she were not insane it was untrue, and 
if she were actually insane she was 
not required to reply. Chedel_ v. 
Mooney, 123 S.E. 300, 158 Ga. 297. 


28. Ala.—Hughes v. Hughes’ Ex’r, 
ol pAda. 519; 

Ind.—Emry' v. 
55,192 Ind. 471. 

Ky.—Carrico v. Neal, 1 Dana 162; 
paso v. Waters, 28 S.W. 785, 16 Ky. 


. 


Beaver, 137 N.E. 


Md.—Preston vy. Preston, 132 A. 55, 
149 Md. 498; Dudderar v. Dudderar, 
82 A. 453, 116 Md. 605. 


Mo.—Dunkeson vy. Williams, 242 S. 


W. 653; Yant_v. Charles, 219° SUw. 
572; Thomas v. Thomas, 186 S.W. 
993; Lindsey v. Stephens, 129 S.W. 


641, 229 Mo. 600; McFadin v. Catron, 
25 S.W. 506, 120 Mo. 252. 


N.Y.—In re Snelling, 32 N.E. 1006, 
136.NoW. S155) In reyDunn, 171 Neyes; 
1056, 184 App.Div. 386; Matter of 
White’s Will, 15 N.Y.St. 753 [aff 5 N. 
Y.S. 295, 52 Hun 613, 1 Silv.Sup. 191 
(aff 24 N.E. 935, 121 N.Y. 406)]. 


N.C.—Love vy. Johnston, 34 N.C. 355. 


Pa.—Irish v. Smith, 8 Serg.&R. 573, 
11 Am.D. 648; Peterson’s Estate, 18 
Pa.Dist.&Co. 429. 


Tex.—Brown v. Mitchell, 26 S.W. 
1059, 87 Tex. 140. 


Vt.—Thornton’s Ex’rs v. Thornton’s 
Heirs, 39 Vt..122. 


But see In re Loveland’s Estate, 123 
P. 801, 162 Cal. 595 (evidence as to 
the mental competency of testator at 
a time as to which his competency 
was not questioned is properly ex- 
cluded). 


[a] That two words on draft of 
will were in testator’s handwriting, 
for the guidance of the attorney in 
making the final copy, does not make 
the paper admissible in evidence on 


ceded to have been of sound mind and memory.*? 


the question of testamentary capac- 
ity. In re Eno’s Will, 187 N.Y.S. 756, 
196 App.Div. 131. 


[b] Evidence of will executed 
twelve years before the will in ques- 
tion is inadmissible. Roberts v. Tra- 
wick, 13 Ala. 68. 


[ec] Execution of prior will.— 
Where, in an action to set aside a 
will, contestees introduced evidence 
of a prior will to show continuity of 
mind of the testator, testimony as to 
formality of execution of the former 
will, in the matter of its signing by 
witnesses, is immaterial. Sanger v. 
Bacon, 101 N.E. 1001, 180 Ind. 322. 


[d] Unexecuted wills.—In a will 
contest on the ground of testamentary 
incapacity, evidence of a draft of a 
prior unexecuted will is admissible. 
Dudderar v. Dudderar, 82 A. 453, 116 
Md. 605; Love v. Johnston, 34 N.C. 
3855; Thornton’s Ex’rs v. Thornton’s 
Heirs, 39 Vt. 122. 


[e] Will without date.—In contest 
of a will on the ground of mental in- 
capacity, an excerpt from an instru- 
ment written by deceased purport- 
ing to be a will found among his pri- 
vate papers after his death with sig- 
nature torn off is not admissible on 
the issue of mental capacity in the 
absence of a showing as to when the 
writing was made.- Armistead  v. 


ponerels (Tex.Civ.App.) 244 S.W. 
29. Brown v. Mitchell, 26 S.W. 
1059, 87 Tex. 140. 
30. Pollock v. Pollock, 159 N.E. 


305, 328 Ill. 179; Heseman v. Vost, 
55 N.E. 151, 181 Ill. 400, 5 Prob.Rep. 
Ann. 121; Bowers v. Kutzleb, 131 A. 
463, 149 Md. 308; Whisner v. Whis- 
ner, 89 A. 398, 122 Md. 195; Payne v. 
Payne, 125° S.E. 818, 97 W.Va. 627; 
Kerr v. Lunsford, 8 S.BE. 493, 31 W. 
Va. 659, 2) L. R.A. 668. 


31. Pollock v. Pollock, 159. N.3E. 
305, 328 Ill. 179; Dillman v. McDan- 
jel, 78 N.Bs 591, 222) 111. 276).113 Am, 
S.R. 400; Heseman yv. Vogt, 55 N.E. 
151, 181 Ill. 400, 5 Prob.Rep.Ann. 121; 


Whisner v. Whisner, 89 A. 393, 122 
Md, 195. 
[a] Evidence of lost will, and its 


provisions, and a memorandum in the 
testatrix’s own handwriting, contain- 
ing substantially the same provisions 
as the will in question, is admissible. 
McConnell v. Wildes, 26 N.E. 1114, 153 
Mass. 487. 


32. Pollock v. Pollock, 159 N.E. 
305, 328 Ill. 179; Kimber v. Kimber, 
148 N.H. 293, 317 Ill. 561; Wright v. 
Upson, / 1358 NE) =209) 3080) Rie 2oe 
Baddley v. Watkins, 127 N.E, 725, 293 


Ill. 394. 
33. Kimber v. 


Kimber, 148 N.E. 


470 [68 C.J.] 


A former will executed while the testator was ad- 
mittedly insane is admissible to rebut the presump- 
tion of sanity arising from the form or character of 
A prior will is admissible 
where limited to the issue of the testator’s capacity 


the will in dispute.*4 


at the time of its execution.®® 


{§ 78] (6) Moral 


2937 310) Tl. 5613) Wright v. Upson, 
135 N.E. 209, 303 Ill. 120. 


[a] “Reasons for the rule are ob- 
vious. If such former declarations 
and former wills were executed at a 
time when the testator was unques- 
tionably of sound mind and disposing 
memory they furnish very strong 
evidence of the soundness of mind of 
the testator at the time the will in 
question was executed, but if the 
soundness of mind of the testator is 
questionable at both times, a conclu- 
sion or presumption of soundness of 
mind does not naturally follow.” 
Wright v. Upson, 135 N.E. 209, 303 
0 er Xt ee i 


34 Ross v. 
145. 


35. Aftalion v. Stauffer, 119 N.E. 
981, 284 Ill. 54. 


36. As affecting capacity in gen- 
eral see supra § 36. 


37. Wright v. Upson, 135 N.E. 209, 
303 Ill. 120; Daugherty v. State Sav- 
ings, Loan & Trust Co., 126 N.E. 545, 
292 Ill. 147; Snell v. Weldon, 87 N.E. 
1022,.239 Ill. 279; Graham v. Deuter- 
man, 75 N.E. 480, 217 Ill. 235; Wal- 
lace v. Whitman, 66 N.H. 311, 201 Ill. 
59, 8 Prob.Rep.Ann. 510; Wigginton 
v. Wigginton’s Ex’r, 266 S.W. 245, 205 
Ky. 613. 


[a] ®hus (1) on an issue of tes- 
tamentary capacity, testimony as to 
whether the testator was truthful and 
honest and wanted to do right was ir- 
relevant. Wallace v. Whitman, 66 N. 
EB. 311, 201 111. 59, 8 Prob.Rep.Ann. 510. 
(2) Indecent letters written the tes- 
tator by a legatee, on one of which 
the testator had written ‘“‘best letter 
of all,’ were not admissible to show 
insanity, his memorandum only going 
to show moral delinquency. Snell v. 
Weldon, 87 N.E. 1022, 239 Ill. 279. 


[b] hat testator stole articles 
from neighbors is inadmissible. Gra- 
ham v. Deuterman, 75 N.E. 480, 217 
Dy 235; : 

38. Cross references: 

Burden of proof see supra §§ 44, 45. 

Presumptions see supra § 43 et seq. 

Submission of issue to jury see infra 
§§ 904-914. 

Sufficiency of evidence to prove in- 
sanity see Insane Persons § 566. 
39. Burden of proof see supra § 

44, 


40. Burden of proof see supra § 


McQuiston, 45 Iowa 


45 


41. [a] Evidence held sufficient 
to show capacity.—(1) In general. 
Mason v. Bowen, 183 S.W. 9738, 122 
Ark. 407; Boone v. Boone, 169 S.W. 
779, 114 Ark. 69; In re Seiler’s Hstate, 
LO Ps ooo Liss, L716 (Caly 7715" Int re 
Malvasi’s Estate, 273 PB. 1097, 96 Cal. 
App. 204; In re Guilbert’s Estate, 188 
P. 807, 46 Cal.App. 55; In re Weber’s 
Estate, 114 P. 597, 15 Cal.App. 224; 
Reid v: Lord, 128 A. 521, 102 Conn. 
365; In re Nichols, 62 A. 610, 78 Conn. 
429; In re Sharpley’s Will, 120 A. 
586, 32 Del. 154; In re Gordon’s Will, 
111 A. 610, 31 Del. 108; Hillyer v. El- 


Delinquency.?® 
which merely tends to show moral delinquency on 
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tion.®* 
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the part of the testator has no bearing on his testa- 
mentary capacity and is not admissible on that ques- 


[§ 79] 3. Weight and Sufficiency**—a. In Gen- 
eral. On the probate of a will®® or in an action to 


set aside a will or to revoke the probate thereof*® 


Evidence 


lis, 155 S.H. 180, 171 Ga. 300; McKFar- 
land v. Morrison, 86 S.E. 227, 144 Ga. 
63; Hauptman v. Graehl, 175 N.E. 1, 
343 Ill. 128; Cunningham v. Hally- 
burton, 174 N.H. 550, 342 Ill. 442; 
Engesaeth v. Engesaeth, 170 N.E. 298, 
338 Ill. 276; Maher v. Maher, 170 N.E. 
221, 3388 Ill. 102; Veer v.. Hagemann, 
165 NEY 175, 334 Ili. 23% Grosse v. 
Grosse, 164 N.E. 133, 332 Ill. 639; 
Dial v. Welker, 163 N.E. 772, 332 Il. 
509; Maxwell v. Jacob, 158 N.I. 154, 
326 Ill. 462; Grosh v. Acom, 156 N.E. 
485, 325 Ill. 474; Jones v. Worth, 149 
NEES 9S LOM De ops en Gra mitzZ asl. 
Grantz, 145 N.E. 398, 314 Il). 243; 
Vollintine v. Vollintine, 133 N.E. 681, 
301 Ill. 236; Vaneltine v. Second Bap- 
tist Church of Chicago, 127 N.H. 178, 
293 Ill. 71; McCune v. Reynolds, 123 
NEE Sg sh OSS nll too cme NV aliceia mays 
Struthers, 112 N.E. 961, 273 Ill. 387; 
Grace v. Grace, 110 N.E. 784, 270 I11. 
558; Hobbs v. Saunders, 105 N.E. 737, 
264 Ill. 52; Wissel v. Fissel, 105 N.E. 
756, 268 Ill. 544> Huston v. Bell,.103 
N.E. 213, 260 Ill. 354; Brainard v. 
Brainard, 103 N.B. 45, 259 Ill. 613; 
Kellan v. Kellan, 101 N.E. 614, 258 Ill. 
256; McEvilly v. Brownfield, 101 N.E. 
229, 258 Ill. 49; Ford v. Ford, 100 N.E. 
915, 257 Ill. 341; -Beemer v. Beemer, 
100 INSEE 2355-256 Til) 312) ) Cunnith wv. 
Cunniff, 99 N.E. 654, 255 Ill. 407; 
McCoy v. Sheehy, 96 N.E. 1069, 252 I11. 
509; Adams v. First Methodist Epis- 
copal Church of Irving Park, 96 N.E. 
253, 251 Ill. 268; Wilkinson v. Service, 
94 N.E. 50, 249 Ill. 146, Ann.Cas.1912A 
41; Huffman v. Graves, 92 N.B. 289, 
245 Ill. 440; Shults v. Shults, 82 N.E. 
312, 229 Ill. 420; Wickes v. Walden, 
Si NE. 7798, 228 IM. 56: Trubey cv. 
Richardson, 79 N.E. 592, 224 Ill. 136; 
Smith v. Smith, 206 Ill.App. 86; Oilar 
Vv: Oilar,—120 N:E. 705; 188 \Ind. 12.5: 
Bolland v. Caudel, 104 N.E. 577, 181 
Ind. 295; In re Kenney’s Will, 239 
N.W. 44, 213 Iowa 360, 78 A.L.R. 1189; 
Schroeder v. Cable, 235 N.W. 63, 211 
Iowa 1107; In re Hanrahan’s Hstate, 
166 N.W. 529, 182 Iowa 1242; In re 
Martin’s Will, 142 N.W. 74, 166 Iowa 
233; Bales v. Bales, 145 N.W. 673, 
164 Iowa 257; Casad v. Ripley, 124 
N.W. 196, 145 Iowa 544; Gates v. Cole, 
115 N.W. 236, 137 Iowa 613; Edington 
Vestine 10 (2d) wou) domaine sl] oe 
Goode v. Cummings, 223 P. 317, 115 
Kan. 516; Nordman v. Nordmark, 164 
P0622, 01008 Kan. B22" Ahinente «vw 
Ahnert, 160 P. 201, 98 Kan. 768; Hold- 
en v. Bennett, 49 S.W.(2d) 568, 243 
Ky. 667; Kidd v. Rodfus, 43 S.W.(2d) 
501, 241 Ky. 1383; Thacker v. Coleman, 
39 S.W.(2d) 510, 289 Ky. 333; Leary 
v. Leary, 262 S.W. 298, 203 Ky. 344; 
Bailey v. Waddy, 212 S.W. 459, 184 
Ky. 451; Talbott v. Giltner, 200 S.W. 
913, 179 Ky. 571; Campbell v. Adkins, 
169 S.W. 996, 160 Ky. 518; Ligon v. 
Osborn, 159 S.W. 801, 155 Ky. 328; 
Succession of Guglielmo, 105 So. 12, 
158 La. 917; Succession of Reems, 
64 So. 898, 1384 La. 1033; Succession of 
Bradford, 49 So. 972, 124 La. 44, 18 
Ann.Cas. 766; Collis v. Walker, 172 N. 
BH. 228, 272 Mass. 46; In re Alvord’s 
Estate, 2438 N.W. 40, 258 Mich. 497; 
In re Fox’s Estate, 215 N.W. 323, 240 
Mich. 465; In re Reedy’s Estate, 213 
N.W. 64, 2837 Mich. 691; In re Mann’s 
Estate, 189 N.W. 991, 219 Mich. 695; 


the evidence must be sufficient to support a finding 
of testamentary 


capacity or ineapacity.44 On the 


In re Haslick’s Will, 161 N.W. 965, 
195 Mich. 48%, Ann.Cas.1918D 466; 
In re Conway’s Estate, 241 N.W. 42, 
185 Minn. 376; Jensen y. Molgaard, 
240 N.W. 656, 185 Minn. 284; In re 
Enyart’s Estate, 230 N.W. 781, 180 
Minn. 256; In re Miller’s Estate, 230 
N.W. 275, 180 Minn. 70; In re Mumm’s 
Estate, 225 N.W. 102, 177 Minn. 226; 
In re Hallan’s Estate, 223 N.W. 771, 
176 Minn. 456; In re Nagel’s Will, 208 
N.W. 425, 167 Minn. 63; In re Knopf’s 
Estate, 200 N.W. 632, 160 Minn. 480; 
Lynch v. Rasmussen, 194 N.W. 318, 
156 Minn. 100; Rasmussen v. Evans, 
185 N.W..297, 150) Minn. 329° sin ire 
Wood's Estate, 184 N.W. 955, 150 
Minn. 218; In re Brewster’s Estate, 
184 N.W. 564, 150 Minn. 86; In re Lar- 
son’s Hstate, 170 N.W. 348, 141 Minn. 
373; In re Hudson’s Estate, 155 N.W. 
392, 131 Minn. 439; Woodville v. Mor- 
rill, 153 N.W. 131, 130 Minn. 923) In 
re Paulson’s Estate, 150 N.W. 914, 128 
Minn. 277; Kletschka v. Kletschka, 
1219) INOW: 8762, LS Minis 22 Ss eek ee 
Rogers’ Estate, 126 N.W. 134, 110 
Minn. 493; Gilmore v. Gilmore, 110 
So. 111, 144 Miss. 424; Gathings v. 
Howard, 84 So.’ 240, 122 Miss. 355; 
Shapter v. Boyd, 37 S.W.(2d) 542, 327 
Mo. 397; Spencer v. Spencer, (Mo.) 
221 S.W. 58; Plass v. Plass, (Mo.) 202 
S.-W 375? Major “v. Kidd, Wiz.0. Saw: 
879, 261 Mo. 607; Gibony v. Foster, 
130 S.W. 314, 230 Mo. 106; Weston y. 
Hanson, 111 S.W. 44, 212 Mo. 248; 
Sayre v. Princeton University, 90 S. 
W. 787, 192 Mo. 95; Berst v. Moxom, 
145 S.W. 857, 163 Mo.App. 123; In re 
Bielenberg’s Estate, 284 P. 546, 86 
Mont. 521; In re Lodge’s Estate, 243 
N.W. 781, 123 Neb. 531; In re Triebe’s 
Will, 168 A. 404, 114 N.J.Eq. 227; 
In re Doughty’s Will, 164 A. 279, 112 
N.J.Eq. 320 [aff 154 A. 871, 9 N.J.Misc. 
149]; In re Wilson’s Will, 158 A. 342, 
110 N.J.Eq. 68 [aff 153 A. 107, 107 N.J. 
Eq. 604]; In re Wilson’s Will, 153 A. 
107, 107 N.J.Eq. 604 [aff 158 A. 342, 110 
N.J.Eq. 68]; In re Squier’s Estate, 150 
A. 430, 106 N.J.Eq. 267; In re Haness’ 
Estate, 130 A. 655, 98 N.J.Eq. 645; 
Loveridge v. Brown, 129 A. 131, 98 
N.J.Eq. 381; Ward v. Harrison, 127 
A. 691, 97 N.J.Eq. 309; In re Bishop’s. 
Will, 125 A. 384, 96 N.J.Hq. 595, 2 N.J. 
Misc. 521 [aff sub nom. Ward v. Harri- 
son, 127 A. 691, 97 N.J.Eq. 309]; In re 
Miller’s Estate, 98 A. 468, 87 N.J.Eq. 
291; In re McKinney’s Hstate, 98 A. 
452, 86 N.J.Eq. 211; In re Craft’s Es- 
tate, 94 A. 606, 85 N.J.Eq. 125; In re 
Gahagan’s Estate, 89 A. 771, 82 N.J. 
Eq. 601; In re Eatley’s Will, 89 A. 776, 
82 N.J.Eq. 591; In re Johnson’s Will, 
86 A. 254,80 NJ.Baq. 5255> Im re 
Doughty’s Will, 154 A. 871, 9 N.J.Misce. 
149 [aff 164 A. 279, 112 N.J.Eq. 320]; 
In re Vesper’s Estate, 134 A. 651, 4 
N.J.Mise. 791; In re Woh’s Will, 131) Ag 
213, 3 N.J.Mise. 1218; In re Dillon’s 
Estate, 130 A. 245, 3 N.J.Misc. 784; 
Inire Ohi’s Wall,” 120 7A. 4250) deeNede 
Mise. 165 [aff 121 A. 893, 1 N.J.Misc. 
247]; In re Delmar’s Will, 212 N.Y.S. 
456, 214 App.Div. 500 [mod on other 
grounds 152 N.H. 448, 243 N.Y. 7]; In 
re Bogardus’ Will, 190 N.Y.S. 535, 
198 App.Div. 399; Primmer v. Prim- 
mer, 151 N.Y.S. 1024, 166 App.Div. 402, 
14 Mills Surr. 429 [aff 115 N.E. 1049, 


For later cases; developments and changes in the law see Annotations, same title and section number. 
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219 N.Y. 677]; In re Levengston’s 
Will, 142 N.Y.S. 829, 158 App.Div. 69, 
11 Mills Surr. 411; Lavin v. Thomas, 
LUSHAN, Yeo ediianmmlos. eADpabives lho. 
Roche v. Nason, 93 N.Y.S. 565, 105 
App.Div. 256 [aff 77 N.E. 1007, 185 N. 
Y. 128]; In re Kearney’s Will, 74 N.Y. 
S. 1045, 69 App.Div. 481; In re Wal- 
lace’s Will, 265 N.Y.S. 898, 148 Misc. 
867; In re McGrath’s Estate, 244 N.Y. 
S. 742, 137 Misc. 773; In re O’Brien’s 
Estate, 186 N.Y.S. 266, 115 Mise. 728; 
In re Moyer’s Will, 163 N.Y.S. 296, 
97 Misc. 512; In re Talbot’s Will, 154 
N.Y.S. 1088, 91 Misc. 382, 15 Mills Surr. 
191; In re McDermott’s Will, 154 N.Y. 
S. 923, 90 Mise. 526, 14 Mills Surr. 356; 
In re Schober’s Will, 154 N.Y.S. 309, 
90 Mise. 230, 14 Mills Surr. 310; In re 
McCusker’s Will, 153 N.Y.S. 1086, 89 
Misc. 652, 14 Mills Surr. 74 [aff 164 
N.Y.S. 1101]; In re Knight’s Will, 150 
N.Y.S. 137, 87 Misc. 577, 12 Miils Surr. 
567; In re Robinson’s Will, 150 N.Y.S. 
115, 87 Mise. 164, 12 Mills Surr. 423; 
In re Browning’s Will, 142 N.Y.S. 683, 
80 Misc. 619, 10 Mills Surr. 380 [aff 
150 N.Y.S. 1078, 165 App.Div. 911 (aff 
108 N.E. 1090, 214 N.Y. 667)]; In re 
Seagrist’s Will, 32 N.Y.S. 1095, 11 
Misc. 1388, 1. Gibb.Surr: 240 <[afi? 37 
N.Y.S. 496, 1 App.Div. 615 (aff 48 N. 
BH. 1107, 153 N.Y. 682)]; In re Ben- 


jamin’s Will, 136 N.Y.S. 1070; In re 
Bennett’s Will, 133 N.Y.S. 409; In re 
Brank’ Ss) Willi 124 -N-X¥.Se 171s) In re 


Westfeldt’s Will, 125 S.B. 531, 188 N. 
C. 702; Berndt v. Bonacker, 153 N.E. 
234, 21 Ohio App. 516; Phillips. v: 
Board of Education of Pickaway Tp. 
Rural School Dist., 153 N.E. 119, 21 
Ohio App. 194; Moore v. Caldwell, 
27 Ohio Cir.Ct. 449; In re Riddle’s 
stare iCOkl mezpere (Zan Loos. Ero re 
Dillard’s Estate, 298 P. 558, 148 Okl. 
168; In re Tayrien’s Estate, 246 P. 
400, 117 Okl. 216; Dickey v. Dickey, 
Tesade- LOLs) 66. OK. - 269s Bilby wv. 
Stewart, 153 P. 1173, 55 Okl. 767 [error 
dism 38 SiCt. 264, 246 U.S. 255, 62) L. 
Ed. 701]; In re Blackfeather’s Estate, 
153 P. 839, 54 Okl. 1;.Snyder v. De 
Remer, 22 P.(2d) 877, 143 Or. 414; In 
re Miter’s Estate, 14 P.(2d) 996, 141 
Or. 17; In re Linville’s Estate, 300 
PS DOD ee Or  L4o> sine re We Lin's 
Estate, 294 P. 600, 185 Or. 8; In re 
Prickett’s Estate, 275 P. 605, 128 Or. 


591; Stevens v. Myers, 121 P. 434, 
126, P2529; 62 Or. 3723" In-re Pickett’s 
WV atl SORE Sil 49h Or. 2715 inire 


Buren’s) Will, 33) Ps 530; 47, Or) x307; 
In re Keen’s Estate, 149 A. 737, 299 
Pa. 430; In re Mark’s Estate, 148 A. 
297, 298 Pa. 285;° In re Goss’ Estate, 
118 A. 26, 274 Pa. 278; In re Hersperg- 
er’s Estate, 91 A. 942, 245 Pa. 569; 
In re Rose’s Estate, 72 A. 800, 223 Pa. 
454; Elder’s Estate, 23 Pa.Dist. 4; 
Adam’s Estate, 16 Pa.Dist. 183; In re 
Brown’s Estate, 224 N.W. 942, 55 S.D. 
53; In re Whitman’s Estate, 184 N.W. 
975, 45 S.D. 14; In re Hackett’s Hs- 
tate, 145 N.W. 437, 33 S.D. 208; State 
v. Goodman, 181 S.W. 312, 133 Tenn. 
375; In re Finkelstein’s Estate, (Tex. 
Civ.App.) 61 S.W.(2d) 590; Morris 
v. Morris, (Tex.Civ.App.) 268 S.W. 
187; McGee v. Searcy, (Tex.Civ.App.) 
258 S.W. 195; Stolle v. Kanetzky, 
(Tex.Civ.App.) 220 S.W. 557; Rounds 
v. Coleman, (Tex.Civ.App.) 189 S.W. 
1086; In re Hansen’s Will, 177 P. 982, 
52 Utah 554; In re Hansen’s Will, 167 
P. 256, 50 Utah 207; Green v. Green’s 
ox rs, , 143 {SE 683,°5150. Va. 452; 
Wampler v. Harrell, 72 S.E. 135, 112 
Va. 635; In re Riley’s Hstate, 300 P. 
159, 163 Wash. 119; Dahmen v. Mis- 
sionary Sisters of Sacred Heart, 276 
P. 86, 151 Wash. 436; In re Donohue’s 
Estate, 255 P. 370, 143 Wash. 423; 
In re Flathers’ Hstate, 253 P. 120, 142 
Wash. 698; In re Vaughn's Estate, 242 
P. 1094, 137 Wash. 512; In re An- 
derson’s Estate, 195 P. 994, 114 Wash. 
591; White v. White, 190 P. 1003, 111 
Wash. 354; Points v. Nier, 157 P. 44, 
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91 Wash. 20; In re Hanson’s Estate, 
151 P. 264, 87 Wash. 113; In re Enos’ 
Estate, 140 P. 677, 79 Wash. 590; Con- 
verse v. Mix, 115 P. 305, 63 Wash. 318; 
Pickens v. Wisman, 145 S.E. 177, 106 
W.Va. 183; In re Hegner’s Will, 225 
N.W. 136, 199 Wis. 37; In re Weber’s 
Will, 220 N.W. 380, 196 Wis. 377; In re 
Goodyear’s Estate, 181 N.W. 293, 173 
Wis. 363; In re Keenan’s Will, 176 
NW. 857, 171 Wis. 94; Enright v. 
Griffith, 163 N.W. 138, 165 Wis. 601; 


In re Gunderson’s Hstate, 152 N.W. 
157, 160 Wis. 468; Gavitt v. Moulton, 
96 N.W. 395, 119 Wis. 35; Loughney 


v. Loughney, 58 N.W. 250, 87 Wis. 92; 
Trust Con av. avlor, 32 Man: 504; 
Trust Co. v. Taylor, 32 Man. 274; 
Manges v. Mills, 50 Ont.L. 175, 64 
Dom.L.R. 305; Badenach v. Inglis, 29 
Ont.L. 165, 4 Ont.W.N. 1495; Stotts 
v. Stotts, 16 Ont.W.N. 332; Faulkner 
v. Faulkner, 16 Ont.W.N. 326. 
to capacity to revoke will. 
Seegelken’s Estate, 284 P. 987, 103 Cal. 
App. 691. 


{b] Evidence held sufficient to 
show incapacity.—Batson v. Batson, 
117 So. 10, 217 Ala. 450; In re Greene’s 
Estate, 11 P.(2d) 947, 40 Ariz. 274; 
Howell v. Miller, 292 S.W. 1005, 173 
Ark. 527; Milton v. Jeffers, 243 S.W. 
60, 154 Ark. 516; In re McDonald’s 
Bstate, 215 P. 545,191 Cal. 161; In re 
Frasér’s Estate, 170 P. 601, 177 Cal. 
266; In re Baker’s Estate, 168 P. 
881, 176 Cal. 430; In re Martin’s Es- 
Late, 15d SS, On CalyGow, Unie 
Jones’ Bstate, 135 P.: 293, 166 Cal. 
778; In re Strachan’s Hstate, 135 P. 
296, 166 Cal. 162; In re Jones’ Estate, 
E3552) 2335 L66eCavn03-)) ini ire be 
Laveaga’s Estate, 133 P. 307, 165 Cal. 
607; In re Huston’s Estate, 124 P. 
852, 163 Cal. 166; In re Loveland’s Hs- 
tate, 123 P. 801, 162 Cal. 595; In re 
Doolittle’s Estate, 94 P. 240, 53 Cal. 
29; In re Ehle’s Estate, 2 P.(2d) 398, 
115 Cal.App. 656; In re Alexander’s 
Estate, 295 P. 53, 111 Cal.App. 1; In 
re Lenci’s Estate, 288 P. 841, 106 Cal. 
App. 171; In re Harney’s Estate, 284 
P. 464, 103 Cal.App. 349; In re John- 
son’s Estate, 237 P. 816, 72 Cal.App. 
663; In re Barr’s Estate, 230 P. 181, 
69 Cal.App. 16; In re O’Connor’s Es- 
tate, 196 P. 792, 51 Cal.App. 339; Ap- 
peal of Wheeler, 100 A. 13, 91 Conn. 
388; Labofish v. Berman, 55 F.(2d) 
1022, 60 App.D.C. 397; Mulford v. Cen- 
tral Farmers’ Trust Co., 126 So. 762, 
99 Fla. 600; Blackhurst v. James, 136 
N.E. 754, 304 Ill. 586; Turckheim v. 
Birkley, 122 N.E. 814, 287 Ill. 434; 
McLean v. Barnes, 120 N.E. 628, 285 
Ill. 203; Aftalion v. Stauffer, 119 N. 
BE. 981, 284 Ill. 54; Holliday v. Shep- 
herd, 109 N.E. 976, 269 Ill. 429, 7 A. 
L.R. 558; Miller v. Miller, 99 N.E. 
587, 255 Ill. 360; Hurley v. Caldwell, 
91 N.E. 654, 244 Ill. 448; Leonard v. 
Burtle, 80 N.E. 992, 226 Ill. 422; 
Cheney v. Goldy, 80 N.BH. 289, 225 Ill. 
394, 116 Am.S.R. 145; Dillman v. Mc- 
Daniel, 78 N.E. 591, 222 Ill. 276, 113 
Am.S.R. 400; McReynolds v. Smith, 
86 N.E. 1009, 172 Ind. 336; Swyegart 
v. Willard, 76 N.H. 755, 166 Ind. 25; 
In re Hepp’s Wiil, (lowa) 249 N.W. 
129; Brogan v. Lynch, 214 N.W. 514, 
204 Iowa 260; Dolan v. Henry, 177 N. 
W. 712, 189 Iowa 104; Morrison v. 
McLaughlin, 182 N.W. 671, 191 Iowa 
474; McElfresh v. McElfresh, 173 N. 
W. 259, 186 Iowa 994; In re Law’s 
Estate, 1388 N.W. 531, 158 Iowa 609; 
In re Hannaher’s Will, 135 N.W. 34, 
155 Iowa 73; Johnson v. Donley, 299 
P. 270, 183 Kan. 73; ‘Diver v. Fourth 


Nat. Bank, 294 P. 924, 182 Kan. 36; 
Horan v., McCarty, 275 BP. 149, 127 
Kan. 803; Snyder v. Rankin, 243 P. 


287, 120 Kan. 186; Johnson v. Schra- 
der, 219 P. 269, 114 Kan. 341; Main v. 
Yandell, 204 P. 540, 110 Kan. 630 [reh 
den 207 P. 430, 111 Kan. 368]; Sharp 
v. Losee, 199 P. 94, 109 Kan. 211; Hoff 
v. Hoff, 189 P. 6138, 106 Kan. 542; Wil- 
son y. Colborn, 188 P. 430, 106 Kan, 
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440; Duval v. Duval, 60 S.W.(2d) 351, 
249 Ky. 186; Stewart v. Douglas, 29 
S:W.(2d))) 63%, 285. Ky. 121 Hage= 
dorn v. Scott, 15 S.W.(2d) 479, 228 
Ky. 582; Oder’s Ex’r v. Webster, 6 
S.W.(2d) 690, 224 Ky. 551; Rumpf’s 
Adm’r v. Schwartz, 283 S.W. 102, 214 
Ky. 350; Rounds v. Rounds, 283 S.W. 
77, 214 Ky. 294; Bayless v. Hughes’ 
Iex’rs, 278 S.W. 162, 212 Ky. 56; Green 
v. Moore, 268 S.W. 387, 206 Ky. 724; 
Ensminger v. Bailey, 261 S.W. 837, 203 
Ky. 49; Fitzgerald v. Fitzgerald, 258 
S.W. 681, 201 Ky. 813; Bramel’s Ex’r 
v. Crain’s Guardian, 163 S.W. 1125, 
157 Ky. 671; Crosthwaite v. Crosth- 
waite, 151 S.W. 945, 151 Ky. 364; Mc- 
Donald v. McDonald’s Ex’rs, 85 S.W. 
1084, 1201 Ky. 211, 27 Ky dan 160708 LEY. 
Am.S.R. 579; Rodriguez v. Suecession 
of McFettridge, 100 So. 68, 156 La. 
111; Mitchell v. Slye, 122 A. 555, 1438 
Md. 418; Thayer v. Thayer, 154 N.W. 
32, 188 Mich. 261; In re Weber’s Es- 
tate, 204 N.W. 52, 163 Minn. 389; In 
re Lawrence’s Hstate, 152 N.W. 872, 
129 Minn. 460; In re Latto’s Estate, 
152 N.W. 541, 129 Minn. 248; In re 
Myler’s Estate, 143 N.W. 726, 123 
Minn. 259; Hamner v. Edmonds, 36 
S.W.(2d) 929, 327 Mo. 281;° Ehrlich 
v. Mittelberg, 252 S.W. 671, 299 Mo. 
284; Naylor v. McRuer, 154 S.W. 772, 
248 Mo. 423; Holton v. Cochran, 106 
S.W. 1035, 208 Mo. 314; Hill v. Boyd, 
97 S.W. 918, 199 Mo. 438; In re Mur- 
phy’s Hstate, 116 P. 1004, 43 Mont. 
353, Ann.Cas.1912C 380; In re Owen’s 
Estate, 103 N.W. 675, 73 Neb. 840; 
In re Abel’s Estate, 93 P. 227, 30 Nev. 
93; In re Spang’s Will, 188 N.Y.S. 
754, 197 App.Div. 310; In re Hurley’s 
Will, 179 N.Y.S. 11, 189 App.Div. 664; 
In re King’s Will, 154 N.Y.S. 238, 89 
Mise. 638, 14 Mills Surr. 61; Wright 
v. Clark, 142 N.Y.S. 812, 81 Mise. 527 
[rev 149 N.Y.S. 1119, 164 App. Div. 
962]; In re Rogers’ Will, 103 N.Y.S. 
423, 52 Misc. 412, 5 Mills Surr. 581; 
Matter of Simon’s Will, 95 N.Y.S. 981, 
47 Mise. 552,.5 Mills Surr. 31; In re 
Zobrist’s Will, 179 N.Y.S. 435; In re 
Ellwanger’s Will, 114 N.Y.S. 727 [aff 
120 N.Y.S. 1122, 1386 App.Div. 909]; 
In re Atchley’s Will, 108 N.Y.S. 877; 
In re Hinton’s Will, 104 S.E. 341, 180 
N.C. 206; Knecht v. Haeger, (N.D.) 
250 N.W. 538; Black v. Smith, 224 N. 
W2905), “S82 UN Ds) 109-5 Sera pene. 
Hultberg, 193 N.W. 605, 49 N.D. 761; 
Adams v. Foley, 173 N.E. 197, 36 Ohio 
App. 295; In re Delancy’s Estate, 15 
P.(2d) 815, 160 Okl. 57; In re John- 
son’s Hstate, 196 P. 385, 100 Or. 142; 
In. re. King’s Hstate, 170 By 319; 787% 
Or. 236; Hughes v. Freeley, 144 A. 
277, 294 Pa. 391; In re Wagner’s Bs- 
tate, 137 A. 616, 289 Pa. 361; Abquilan 
v. Abquilan, 49 Philippine 450; In 
re Olson’s Hstate, 234 N.W. 619, 57 
S.D. 639; In re Corson’s Estate, 135 
N.W. 666, 29 S.D. 14; Chandler vy. 
Weimers, (Tex.Civ.App.) 57 S.W.(2d) 
585; Knott v. Jensen, (Tex.Civ.App.) 
27 S.W.(2d) 624; Degenhardt y. Joplin, 
(Tex.Civ.App.) 239 S.W. 692 [dism f 
w jj; Holt v. Guerguin, (Civ.App.) 
156 S.W. 581 [rev 163 S.W. 10, 106 
Tex. 185, 50 L.R.A.N.S. 1136]; Galla- 
gher v. Neilon, (Tex.Civ.App.) 121 S. 
W. 564; Mason v. Rodriguez, 115 S. 
W. 868, 53 Tex.Civ.App. 445; Smith v. 
Ottley, 132 S.E. 512, 144 Va. 406; Les- 
ter v. Simpkins, 83 S.E. 1062, 117 Va. 
55; In re Thomas’ Estate, 4 P.(2d) 
837, 7 P.(2d) 1119, 165 Wash. 42; Ren- 
nie vy. Washington Trust Co., 270 P. 
1031, 149 Wash. 357; In re Seattle’s 
Estate, 244 P. 964, 138 Wash. 656; 
Pond’s Estate v. Faust, 163 P. 753, 95 
Wash. 346; In re Siebs’ Hstate, 126 
P. 912, 70 Wash. 374, Ann.Cas.1913E 
125; Hartley v. Lord, 80 P. 433, 38 
Wash. 221; In re Sherwood’s Will, 
105 N.W. 796, 126 Wis. 229; Smith 
Vaebebbit, LaRe i PSD. e0s men y.ce 
Sombre v. Troup, D.&Sw. 22, 164 Re- 
print 489; Waring v. Waring, 6 Moore 
P.C. 341, 138 Reprint 715. 
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[c] Evidence held insufficient to 
show capacity.—Landry v. Morris, 156 
NOE 270,, 325. 111. 2045 Donovan v. 
St. Joseph’s Home, 129 N.E. £295 
Tll. 125; McGovern v. McGovern, 118 
N.E. 454, 982 Ill. 97; Panell v.oiRosai, 
118 N.E. 225, 228 Mass. 594s) wintere 
Wagener’s Bstate, 214 N.W. 892, 172 
Minn. 217; In re Sweeney’s Estate, 
144 N.W. 902, 94 Neb. 834; In re 
Smith’s Will, 168 N.Y.S. 135, 180 App. 
Div. 669; In re Thomas’ Estate, 251 
N.Y.S. 736, 140 Misc. 446; In re Reil- 
ly’s Will, 249 N.Y.S. 152, 139 Misc. 
732; In re Rose’s Estate, 246 N.Y.S. 
718, 188 Mise. 5380; In re Alfaya’s 
Will, 204 N.Y.S. 90, 122 Misc. 771 ae 
209 N.Y.S. 785, 213 App.Div. 877]; 
re Prentice’s Will, 181 N.Y.S. 679, ae 


Misc. 456; In re Martin’s Will, 144 
INSYE Son L74 eS om MIScwms 74, Satis 
Surr. 295; In re Van Den Heuvel’s 


Will, 136 'N.Y.S. 1109, 76 Mise. 137, 9 
Mills Surr. 177; In re Sandberg’s Will, 
134 N.Y.S. 869, 75 Misc. 38, 8 Mills 
Surr. 494; In re Proctor’s Will, 127 
N.Y.S. 490;-In re De Haas’ Will, 296 
P. 42, 1385 Or. 392; British and For- 
eign Bible Society v. Tupper, 37 Can. 
8.c. 100; Murphy v. Lamphier, 32 Ont. 
i. 19,57 Ont.w.N. 45, 31°Ont.L. 287, 6 
Ont.W.N. 238. 


[d] Evidence held insufficient to 
show incapacity.—Hollingsworth v. 
Miller, 101 So. $81, 212 Ala. 187; Lit- 
tle v. Little, 96 So. 928, 209 Ala. 651; 
Watkins v. Yeatman, 66 So. 707, 189 
Ala. 370; In re Greene’s Estate, 
Pies (20) 947, [40am 2745  Mor= 
rison v. Castilio, 173 P. 417, 19 Ariz. 
567; Schweitzer v. Bean, 242 S.W. 
63, 154 Ark. 228; In re Sexton’s Es- 
tateme eee io, 100 Cale Gooe mlm ere 
Presho’s Estate, 238 P. 944, 196 Cal. 
639; In re Perkins’ Estate, 235 P. 45, 
195 Cal. 699; In re Collins’ Estate, 
164 P. 1110; 174 Cal. 663; In-re Pur- 
cell’s Estate, 128 P. 932, 164 Cal. 300; 
In re Packer’s Estate, 129 P. 778, 164 
Cal. 525; In re Kilborn’s Estate, 120 
BP. 1762, 162 Cal.4; In re Carithers’ 
Hstate, 105 P. 127, 156 Cal. 422; In re 
Powell’s Estate, 299 P. 108, 1138 Cal. 
App. 670; In re McDonnell’s Estate, 
293 P. 651, 109 Cal.App. 577; In re 
Hanlon, 224 P. 772, 65 Cal.App. 592; 
In re Ramey’s Estate, 217 P. 135, 62 
Cal.App. 413; Maroncelli v. Stark- 
weather, 133 A. 209, 104 Conn. 419; 
Dripps v. Meader, 109 A. 808, 94 Conn. 
559; Ziegler v. Brown, (Fla.) 150 So. 
608; Morecraft v. Felgenhauer, 178 
NEB Slt, 040 Ll 415: Buereer, ‘v. 
Buerger, 148 N.E. 274, 318 Ill. 401; 
Williams v. Ragland, 138 N.E. 599, 


307 Ill. 386; Plank v. Plank, 135 N.E. 
435, 303 Ill. 254; McGrady v. Mc- 
Grady, 13h) IN... 251, 298 Tl 29% 


Blackhurst v. James, 127 N.E. 226, 
293 Ill. 11; Prescott v. Ayers, 114 N. 
EB. 557, 276 Ill. 242; Dickerhoof v. 
Wood, 107 N.E. 817, 267 Ill. 50; Carna- 
han v. Hamilton, 107 N.E. 210, 265 Ill. 
508, Ann.Cas:1916C 21; Coleman v. 
Marshall, 104 N.E. 1042, 263 Ill. 330; 
Austin v. Austin, 103 N.E. 268, 260 
Till. 299, Ann.Cas.1914D 3386; Geiger 
v. Bardwell, 99 N.E. 582, 255 Ill. 320; 
Hannant v. Penstone, 99 N.E. 612, 255 
Ill. 274; Beemer v. Beemer, 96 N.E. 
1058, 252 Ill. 452; Graham v. Deuter- 
man, 91 N.E. 61, 244 Ill. 124; Drum 
v. Capps, 88 N.E. 1020, 240 Ill. 524; 
Waters v. Waters, 78 N.E. 1, 222 Ill. 
26, 118 Am.S.R. 359; Billings v. 
Burke, 191 IllApp. 435; Deery v. 
Hall, (Ind.App.) 175 N.l. 141; Bishop 
v. Scharf, 241 N.W. 3, 214 Iowa 644; 
In re Richardson’s Will, 202 N.W. 114, 
199 Iowa 1320; Seamans y. Gallup, 
190 N.W. 395, 195 Iowa 540; In re 
Osborn’s Estate, 168 N.W. 288, 185 
Iowa 1307; In re Kester’s Will, 167 
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N.W. 614, 183 Iowa 1336; Touhey v.|S. 778, 150 App.Div. 604; 


Cooney, 166 N.wW. 684, 183 lowa 1023; 
Hingst v. Jones, 147 N.W. 738, 166 
Iowa 329; Arnold v. Livingstone, 134 
N.W. 101, 155 Iowa 601; Convey v. 
Murphy, 124 N.W. 1073, 146 Iowa 154; 
In re Stuflebeam’s Will, 112 N.W. 815, 
135 Iowa 338; Klose v. Collins, 20 
P.(2d) 494, :137 Kan. 321; Rishel v. 
McPherson County, 253 P. 586, 122 
Kan. 741 [reh den 255 P. 979, 123 Kan. 
414, and former op adhered to 257 
P. 939, 124 Kan. 31]; Barnhill v. Mil- 
len 207 Pots lla akan (ee AKIN Sve 
Akins, 199 P. 922, 109 Kan. 453; Cun- 
ningham v. Cunningham, 191 P. 294, 
107 Kan. 318; Durant v. Whitcher, 156 
P.. 739, 97 “Kan: 603% -McCrocklin’s 
Adm'r v. Lee, 56 S.W. (2a) 564, 247 Ky. 
31; Bodine v. Bodine, 44 S.W.(2d) 
840, 241 Ky. 706; Young’s lap AA 
Toliver’s Adm’r, 284 S.W. 389, 214 
Ky. 769; Franzman’s Ex’rs v. Nalty, 
271 S.W. 1084, 208 Ky. 686; Rede- 
man v. Ruff, 244 S.W. 910, 196 Ky. 
471; Langford’s EXx’r v.- Miles, .225 
S.W. 246, 189 Ky. 515; Cecil’s EXx’rs 
v. Anhier, 195 S.W. 837, 176 Ky. 198; 
Hildreth v. Hildreth, 156 S.W. 144, 
Lbs ASV DOU Dolle hve) Turners Hx, 
(Ky.) 125 S.W. 255; Ellis v. Ellis, 46 
S.W. 521, 104 Ky. 121, 20 Ky.L. 438; 
Morris v. Straughan, 86 S.W. 529, 27 
Ky.L. 742; Succession of Dumestre, 
141 So. 35, 174 La. 482; Succession 
of Mithoff, 122 So. 886, 168 La. 624; 
McDonald vy. Baker, 91 So. 519, 151 
La. 1084; Appeal of Look, 152 A. 84, 
129 Me. 359; Birchett v. Smith, 133 
A. 117, 150 Md. 369; Wood v. Hankey, 
105 A. 430, 183 Md. 389; Coughlin v. 
Cuddy, 96 A. 869, 128 Md. 76; Kelly v. 
Kelly, 63 A. 1082, 103 Md. 548; Baugh- 
er v. Gesell, 63 A. 1078, 103 Md. 450; 
Gesell v. Baugher, 60 A. 481, 100 Md. 
677; In re Hayes’ Estate, 238 N.W. 
245, 255 Mich. 338; Hamler v. Shia- 
wassee Circuit Judge, 198 N.W. 964, 
227 Mich. 235; In re Ver Vaecke’s 
Estate, 183 N.W. 1, 214 Mich. 281; In 
re Fay’s BHstate, 164 N.W. 5238, 197 
Mich. 675; In re Ferris’ Estate, 157 
N.W. 380, 191 Mich. 140; Hibbard v. 
Baker, 104 N.W. 399, 141 Mich. 124; 
Berkemeier v. Reller, 296 S.W. 739, 
317 Mo. 614; Platt v. Platt, 236 S.W. 
35, 290 Mo. 686; Rayl v. Golfinopulos, 
(Mo.) 2838 S.W. 1069; Coberly v. 
Donovan, (Mo.) 208 S.W. 47; San- 
ford v. Holland, 207 S.W. 818, 276 Mo. 
457; Lefever vy. Stephenson, (Mo.) 
193 S.W. 840; Bounds v. Johnson, 
(Mo.) 192 S.W. 972; Lindsey v. 
Stephens, 129 S.W. 641, 222 Mo. 600; 
Archambault v. Blanchard, 95 S.W. 
834, 198 Mo. 384; Story v. Story, 86 
S.W. 225, 188 Mo. 110; Couch vy. Gen- 
try, 20 S.W. 890, 113 Mo. 248; Thomas 
v. English, 167 S.W. 1147, 180 Mo. 
App. 358; Wolfe v. Whitworth, 156 S. 
W. 715, 170 Mo.App. 372; In re Kelly’s 
Estate, 172 N.W. 758, 175 N.W. 653, 
103 Neb. 513; In re Isaac’s Estate, 
107 N.W. 1016, 76 Neb. 823; In re 
Laurenson’s Estate, 165 A. 584, 112 
N.J.Eq. 623; In re Craft’s Hstate, 94 
A. 606, 85 N.J.Eq. 125; In re Shimer’s 
Will, (N.J.Prerog.) 103 A. 383; In re 
Heaton’s Will, 120 N.B. 88, 224 N.Y. 
gon ny re Dotterweich’s Will, 205 N. 
YS. 580, 210 App.Div. 131; In re Dono- 
hue’s Will, LOMN Liss 797, 199 App. 
Div. 466; In re Brand, 173 N.Y.S. 169, 
185 App. Diy. 134 [aff 125 N.B. 913, 227 
N.Y. 630]; In re MacDowell’s Will, 
156 N.Y.S. 387, 170 App.Div. 245, 15 
Mills Surr. 548 [aff 153 N.Y.S. 653, 89 
Misc. 323, 14 Mills Surr. 11, and rev 
TINE eet eal NG Sip 454, L.R.A. 
1916H 1246]; MRintelen v. Schaefer, 
143 N.Y.S, 631, 158 App.Div. 477, 11 
Mills Surr. 422; In re Shaul’s Will, 
143 N.Y.S. 438, 158 App.Div. 348, 11 
Mills Surr. 417 [aff 104 N.E. 1141, 210 
N.Y. 617]; Miller v. Miller, 135 NY. 
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Pettit v. 
Pettit, 134 INGYeSie los) 149 App.Div. 
485; Calligan v. Haskell, 128 N.Y.S. 
293, 143 ‘App.Div. 574; Scott v. Barker, 
113 N.Y.S. 695, 129 App.Div. 241; In 
re Tobin’s Will, PTL) Ni YS 555527 
App.Div. 373; In re O’Gorman’s Will, 
Dds: Ney. S: O74, LZ Tas ADD: Divan Looe 
Matter of Tuttle's Will, 108 N.Y.S. 
133, 123 App. Div. 1673. “sMcGownew. 
Underhill, 101 N.Y.S. 313, 115 .App. 
Div. 638, 37 N.Y.Civ.Proc. 274, 38 N. 
Y.Civ.Proc. 116, 19 N.Y.Ann.Cas. 278; 
Matter of Brower’s Will, 98 N.Y.S. 
438, 112 App.Div. 370; Heyzer v. Mor- 
LIS}! 9) INYass, Los 110 App uDive: oiearr 
In re’ Dates’, Estate, 12 IN.Y.S3 205, 
58 Hun 608; In re Pierson’s Will, 259 
N.Y.S. 551, 144 Mise. 851; In re Eno’s 
Will, 192 N.Y.S. 840, 118 Misc. 186; 
Phillips v. Flagler, 143 N.Y.S. 798, 
82 Mise. 500, 11 Mills Surr. 242 [aff 
151 N.Y.S. 1140, 166 App.Div. 964]; 
In re Hock’s Will, 129 N.Y.S. 196, 74 
Mise. 15, 8 Mills Surr. 415; In re 
Klinzgner’s Will, 130 N.Y.S.. 1059, 71 
Misc. 620, 8 Mills Surr. 112; Matter of 
Winne, 100 N.Y.S. 376, 50 Mise. 118, 
5 Mills Surr. 348; Matter of King’s 
Will 61 N.Y.Sy 288; 29 Mise. 263, 
Mills Surr. 281; In re Carpenter’s 
Will, 145 N.Y.S. 365; In re Camp- 
bell’s Will, 136 N.Y.S. 1086; In re 
Bush’s Will, 5 N.Y.S. 23, 1 Conn.Surr. 
330; In re Rawlings’ Will, 86 S.E. 
794, 170 N.C. 58, Ann.Cas.1918A 948; 
Gregg v. Moore, 14 Ohio Cir.Ct.N.S. 


570; Wilson v. Wilson, 14 Ohio Cir. 
Ct.N.S. 241; Gregg v. Moore, 33 Ohio 
Cir.Ct.. 534s) Wilson ‘v..- Wilson, fae 


Ohio Cir.Ct. 498; Hodges v. North, 
272 P. 410, 134 Okl. 22; In re Sonse- 
era so Will, 189" Po 86b.. 78. Oke 24835 
Laberee v. Laberee, 227 P. 460, 228 
P. 686, 112 Or. 44; Aggas v. Munnell, 
152 A. 840, 302 Pa. 78; In re Francis’ 
Estate, 149 A. 701, 299 Pa. 398; Guar- 
antee Trust & Safe Deposit Co. of 
Shamokin y. Heidenreich, 138 A. 764, 
290 Pa. 249; In re Leisey’s Estate, 
124 A. 754, 280 Pa. 533; In re Spence’s 
Estate, 102 A. 212, 258 Pa. 542; In re 
Watmough’s Hstate, 101 A. 857, 258 
Pa. 22; Gongaware v. Donehoo, 100 
A. 264, 255 Pa. 502; In re Wiles’ Es- 
tate; 9S. Alt AoW 2400 Baw 40k miine he 
Ewart’s Hstate, 92 A. 708, 246 Pa. 579; 
In re Cressman’s Estate, 92 A. 204, 
246 Pa. 291; In re Lindsay’s Estate, 
87 A. 302, 240 Pa. 19; In re Chidester’s 
Hstate, 76 A. 418, 227 Pa. 560; In re 
Macauley’s Estate, 73 A. 181, 224 Pa. 
i In are Palmer’s Estate, 68 ALS TAO: 
219 Pa. 303; Masseth vy. Masseth, 62 
A. 1076, 213 Pa. 434; Maxwell’s Est., 
6 Pa.Dist. 75, 19 Pa.Co. 219; Hand’s 
Est., 4 Pa.Co. 446; Whitney v. Mur- 
rie, (Tex.Civ.App.) 264 S.W. 270: 
Hodges v. French, (Tex.Civ.App.) 256 
S.W. 662; In re Bartels’ Estate, (Tex. 
Civ. App.) 164 S.W. 859; In re ‘Ford's 
Estate, 261 P. 15, 70 Utah 456; Tabb 
v. Willis, 156 S.E. 556, 155 Va. 836; 
Forehand v. Sawyer, 136 S.E. 683, 147 
Va. 105; Huff v. Welch, 78 S.E. 573, 
Lb Vax 74 Inore Gulstine’s Estate, 
282 P. 920, 154 Wash. 675; In re Wil- 
liams’ Estate, 254 P. 236, 142 Wash. 


637; Barbee v. Barbee, 235 P. 945, 
184 Wash. 418; In re Roy’s Estate, 
HOS Paeeen dus ‘Wash. 277; Terpening 


v. Beach, 177 P. 674, 105 Wash. 270; 
In re Géissler’s Estate, LB: 330, 
104 Wash. 452; In re McLeish’ s Will, 
245 N.W. 197, 209 Wis. 417; In re 
Schacht’s Will, 182 N.W. 981, 175 Wis. 
54; Inre Bean's Hstate, 149 NW. 745, 
159 Wis. 67; In re Muellenschlader’s 
Will, 107 N.W. 652, 128 Wis. 364; 
Mueller v. Pew, 106 N.W. 840, 127 
Wis. 288; Saint-Denis v. Thibodeau, 
(Can.) [1929] 3 Dom.L.R. 749; Pare 
v. Cusson, 31 Man. 197; Re McRae, 
16 Ont.W.N. 878; Re Allan, 6 New- 
foundl. 206. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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probate of a will it has been held that capacity must 
be proved by a preponderance of the evidence.*?, A 
preponderance of the evidence is sufficient,*? and 
it is not necessary that capacity be clearly shown,** 
or proved to the satisfaction of the jury.*® Accord- 
ing to other decisions capacity must be shown by 
clear and convineing proof.*® According to some 
decisions, on the probate of a will incapacity must 
be proved by a preponderance of the evidence.** 
Ineapacity need be established only to the reason- 
able satisfaction of the jury.*8 Under other author- 
ities proof of ineapacity or probate must be clear, 
convineing, and satisfactory, and a mere prepon- 
derance is insufficient.°° It has also been held that 
on probate incapacity must be clearly established,°** 
in a positive manner,°? by substantive evidence,** 
by the manifest weight of the evidence.54 Proof of 
incapacity must be irresistible.5> A mere seintilla 
of evidence is not sufficient to overcome the pre- 
sumption of sanity.5® In an action to set aside the 
will or revoke the probate thereof it has been held 
that the proof of ineapacity must preponderate,°** 
and it is not sufficient if it merely raises a doubt as 
to testator’s capacity.°8 According to other deci- 
sions evidence of incapacity must be substantial,°® 


53. 


42. In re Gedney’s Will, 142 N.Y: 
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clear,®° cogent, satisfactory and convincing.®* Evi- 
dence against the will must outweigh both the evi- 
dence for the will and the presumption arising from 
the probate court order®? admitting the will to pro- 
bate.*? In weighing the sufficiency of the contest- 
ant’s case the testimony of the proponent’s wit- 
nesses must be taken into account.®* It must be 
shown that the mental incapacity of the testator was 
of such a nature as to affect his testamentary ca- 
pacity.°> The mere act of making a will is some 
evidence as an assertion of capacity.°® That a tes- 
tator made a will instead of permitting his prop- 
erty to pass under the statutes of descent and dis- 
tribution is no evidence of mental incapacity.®* 
Where a will appears to be a rational act perform- 
ed in a rational manner, the presumption of capac- 
ity®S and such apparently rational act, amount to 
evidence of testamentary capacity.®® Incapacity 
may be shown by many witnesses, testifying as to 
slight circumstances, which although inconsequen- 
tial when standing alone, present convincing proof 
when taken together.7° 


[§ 80] b. Suicide by Testator.71 Testamentary 
incapacity is not established by the mere fact that 


886, 168 La. 624; In re Geissler’s Es- 


S. 157. 


43. Reinhardt v. Nehring, (Tex. 
Commn.App.) 291 S.W. 873 [rev (Civ. 
App.) 283 S.W. 347]; Earl v. Mundy, 
(Rex: Civ; App:). 227 —~S.W.~ 716 .bérror 
refused]. 


44, Parl v. Mundy, supra. 


45. Reinhardt v. Nehring, (Tex. 
Commn.App.) 291 S.W. 873 [rev (Civ. 
App.) 283 S.W. 347]; In re Bartels’ 
Bstate, (Tex.Civ.App.) 164 S.W. 859. 


46, Snyder v. De Remer, 22 P.(2d) 
877, 1438 Or. 414. 


47. Ariz.—In re Greene’s Estate, 
11 P.(2da) 947, 40 Ariz. 274. 


Cal.—In re Fisher’s Estate, 259 P. 
755, 202 Cal. 205; In re Smith’s Es- 
tate, 252 P. 325, 200 Cal. 152. 


Colo.—Nelson v. Nelson, 
1079, 27 Colo.App. 104. 


Del.— Rodney v. Burton, 86 A. 826, 
27 Del. 171; In re Miller’s Will, 85 
TAS 803, 26 Del. 47:7. 


Utah.—In re Hansen’s Will, 167 P. 
256, 50 Utah 207. 


48. Johnston y. Johnston, 
450, 174 Ala. 220. 


49. In re McLeish’s Will, 245 N.W. 
197, 209 Wis. 417; In re Grosse’s Will, 
243 N.W. 465, 208 Wis.-473; In re 
Hegner’s Will, 225 N.W. 136, 199 Wis. 
37; In re Fortner’s Will, 206 N.W. 969, 
188 Wis. 594; In re Emerson’s Will, 
198 N.W. 441, 183 Wis. 4387; In re 
Laper’s Estate, 195 N.W. 323, 181 Wis. 
443; In re Boardman’s Will, 190 N.W. 
355, 178 Wis. 517. 


50. In re Emerson’s Will, 198 N. 
W. 441, 183 Wis. 437. 


146 P. 


57 So. 


51. In re Benjamin’s Will, 136 N. 
Vis. 1070: 
52. In re Lawrence’s Estate, 132 


A. 786, 286 Pa. 58; Novicki v. O’Mara, 
124 A. 672, 280 Pa. 411; In re McNitt’s 
ropes, EIN Bis RD a tel ale ab oll ge 
Palmer’s Estate, 68 A. 710, 219 Pa. 
303; Gearhart’s Hstate, 39 Pa.Co. 701. 
But see Reichenbach v. Ruddach, 18 
A. 432, .127 Pa.St. 564 (proof of in- 
capacity may be circumstantial as 
distinguished from positive). 


840, 241 Ky. 706. 


54 Guarantee Trust & Safe De- 
posit Co. of Shamokin v. Heidenreich, 
138 A. 764, 290 Pa. 24%; In re Law- 
rence’s Estate, 132 A. 786, 286 Pa. 58. 


55. In re Hock’s Will, 129 N.Y.S. 
196, 74 Mise. 15, 8 Mills Surr. 415. 


56. In re Spang’s Will, 188 N:Y.S. 
754, 197 App.Div. 310; In re Burn- 
ham’s Will, 189 N.Y.S. 182, 115 Misc. 
588 [rev on other grounds 194 N.Y.S. 
811, 201 App.Div. 621]. 


Vulsnara tr ca of sanity see supra § 


57. Cal.—tIn re Ivey’s Estate, 294 
P. 420, 110 Cal.App. 561. 


Ge ee ae v. Taylor, 145 So. 


Ill.—Pendarvis v. Gibb, 159 N.E. 
353, 328 Ill. 282; Pollock v. Pollock, 
159) INGE SOS oes elllor decors WSrittn Vv. 


Darnell, 146 N.E. 510, 315 Ill. 385; 
Williams v. Ragland, 138 N.E. 599, 
307 Ill. 386; Donovan vy. St. Joseph’s 
Home, 129 N.E. 1, 295 [ll. 125; Daugh- 
erty v. State Savings Loan & Trust 
Co., 126 N.E. 545, 292 Ill. 147; Austin 
v. Austin, 103 N.E. 268, 260 Ill. 299, 
Ann.Cas.1914D 336. 


~ Ind.—Pepper v. Martin, 92 N.E. 777, 
175 Ind. 580; Young v. Miller, 44 N.E. 
757, 145 Ind. 652, 1 Prob.Rep.Ann. 
372; Roller v. Kling, 49 N.E, 948, 150 
Ind, 159. 


Iowa.—Kerkhoff v. Monkemeir, 175 
N.W. 762, 188 Iowa 1038; Zinkula v. 
Zinkula, 154 N.W. 158, 171 Iowa 287. 


58. Millage v. Noble, 166 N.E. 50, 
334 Ill. 315; Down v. Comstock, 149 
N.E. 507, 318 Ill. 445; Chaney v. Ba- 
ker, 136 N.E. 804, 304 Ill. 362; Adams 
v. First Methodist Episcopal Church 
of Irving Park, 96 N.E. 253, 251 Il. 
268; Wilkinson v. Service, 94 N.E. 
50, 249 Ill. 146, Ann.Cas.1912A 41; 
Entwistle v. Meikle, 54 N.E. 217, 180 
Til. 9. 


59, Berkemeier v. Reller, 296 S.W. 
739, 317 Mo. 614. 

60. Wooddy v. Taylor, 77 S.E. 498, 
114 Va. 737. 

61. Succession of Mithoff, 122 So. 


tate, 17% B. 3305104 Washw452: 
.62. See infra § 1088. 


63.. Kennedy v. Walcutt, 161 N. 
E. 336, 118 Ohio St. 442. 


64. In re McDonough’s Estate, 251 
P. 916, 200 Cal. 57; In re Casarotti’s 
Hstate, 192 P. 1085, 184 Cad. 73. 


65. In re Burns’ Estate, 1 P.(2d) 
995, 115 Cal.App. 408. 


[a] Beneficiary’s frequent pres- 
ence at home of aged decedent, and 
change by decedent of savings to an- 
other bank in joint account with the 
beneficiary, did not indicate a want 
of testamentary capacity. in sane 
Whitmarsh’s Estate, 234 N.Y.S. 505, 
133 Misc. 858. 


[b] Credibility of witness.—Tes- 
timony of a half-nephew contesting a 
will, who sent out invitations to the 
marriage of the testatrix and person- 
ally gave the bride away, stigmatiz- 
ing her as an alcoholic insane of low 
traits, in a will contest, was held un- 
worthy of credit. In re Wertheimer’s 
Estate, 133 A. 144, 286 Pa. 155. 


[c] Prior ex parte probate in an- 
other county is not evidence in an ac- 
tion to set aside the will, that testa- 
tor had testamentary capacity when 
he made the will. Bradley v. Onstott, 
103 N.E. 798, 180 Ind. 687; Summer 
v. Copeland, 25 N.E. 555, 125 Ind. 466. 


66. Haddock v. Boston, etc., R. Co., 
epg 495, 146 Mass. 155, 4 Am.S.R. 

67. Inre McCarbery, 219 N.W. 707, 
243 Mich. 39. 


68. See supra § 43. 


69. In re Riddle’s Estate, (Okl.) 
25 P.(2d) 763; Peace v. Peace, 299 P. 
451, 149 Okl. 123; In re Wah-kon-tah- 
he-um-pah’s Estate, 234 P. 210, 109 
OKl. 126. 


70. Inre Lenci’s Estate, 288 P. 841, 
106 Cal.App. 171; Bokelman’s Will v. 
Smith, (Iowa) 159 N.W. 975. 


71. As affecting capacity in general 
see supra § 22. 


Presumption arising from suicide 
see supra § 48. 
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the testator attempted’? or committed’ suicide. 
The fact of suicide alone is not sufficient to over- 


come the presumption of sanity.** 


considered with other evidence,*® although it is not 


conchisive.*® 


[§ 81] c. Hereditary Insanity.’" 
of any proof of insane conduct on the part of a tes- 
tator, the existence of insanity in him cannot be in- 
ferred from evidence that his ancestors or relatives 
Proof of hereditary tendency to in- 
sanity will not of itself suffice to show that any men- 


were insane.‘® 
tal disorder exists.7® 


72, In re Miller’s Will, 85 A. 803, 
26 Del. 477; In re Kull’s Hstate, 133 
TOD ee! NJ.Misc. 434; In re Holm- 
berg’s Will, 145 N.Y.S. 846, 83 Misc. 
245. 


[a] Suicide threats of crippled and 
epileptic testator of themselves did 
not tend to show mental incapacity 
since explainable as a natural mani- 
festation of despondency. Bodine v. 
Bodine, 44 S.W.(2d) 840, 241 Ky. 706. 


73. In re Chevallier’s Estate, 113 
P. 130, 159 Cal. 161; In re Little’s Es- 
tate, 189 P. 818, 46 Cal. App. 776; Wil- 
kinson v. Service, 94 N.E. 50, 249 Tl. 
146, Ann.Cas. 1912A 41; Succession 
of ‘Heinemann, BO) tskoy. ile Siline sz bey 
1057; In re Walkey, 229 N.W. 485, 249 
Mich. 653. 


[a] Evidence held sufficient to 
show that the testator, although 
greatly troubled im mind because of 
stock market losses, and committing 
suicide, had testamentary capacity. 
Succession of Heinemann, 136 So. 51, 
E20 bie. £057, 


74. Shipman v. Protected Home 
@ircle, 67 N.E. 88, 174 N.Y. 898, 63 
L.R.A. 347; Weed v. Mutual Ben. L. 
mc Co 70 Navy. 56155 Roche va Na- 
son, 93 N.Y.S. 565, 105 App.Div. 256 
{aff 77 N.E. 1007, 185 N.Y. 128]. 


Presumption of sanity see supra § 
3. 

75. Wilkerson v. Service, 94 N.E 
50, 249 Ill. 146, Ann.Cas.1912A 41. 


76. Godden v. Burke’s Ex’rs, 
La.Ann. 160; Brooks v. Barrett, 


35 


Pick. (Mass.) 94; Burrows v. Bur- 
rows, 1 Hagg.Eccl. 109, 162 Reprint 
524. 

77. Presumptions see supra § 49. 


78. Pringle v. Burroughs, 78 N.E. 
150,185 N.Y. 375, 7 Ann.Cas. 264. 


Admissibility of evidence see supra 
61. 


79. Pringle v. Burroughs, 78 N.E. 
HOO mes mINE Yeo une (aN. OLValroc, 
223, 7 Ann.Cas. 2:64. 


8®@. Cross references: 


As affecting capacity in general see | 


supra §§ 37, 

Guardianship or confinement see su- 
pra § 86 

Presumption arising from use of in- 
toxicants see supra § 50. 


81. Ill.—Long v. Brink, 187 N.E. 
508, 353 Ill. 549; Ravenscroft v. Stull, 
117 N.E. 602, 280 Ill. 406, Ann.Cas. 
1918B 1130. 


Mo.—Williams v. Lack, 40 S.W.(2d) 
670, 328 Mo, 32. 

N.Y.—In re Schreiber’s Will, 5 N. 
Y.S. 47. 

Pa.—In re Ewarts’ Estate, 92 A. 
708, 246 Pa. 579. 


R.I.—Campbell v. Rhode 
Hospital Trust Co., 125 A. 220. 


Island | 13, 91 Conn. 
2 
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It is a fact to be 


[§§ 80-83 


[§ 82] d. Intoxication, Habitual Drunkenness, 
and Use of Drugs.*® 
not established by mere proof of the testator’s use 
of intoxicants*®? or drugs.®? 


Testamentary incapacity is 


However, incapacity 1s 


established if the use of intoxicants or drugs de- 


In the absence 


ed.8° 


Tex.—Stolle  v. (Civ. 


App.) 259 S.W. 657. 


Wash.—Weatherall v. Weatherall, 
115 P. 1078, 63 Wash. 526. 


[a] Evidence held sufficient to: 
(1) Show that the testator was men- 
“tally capable of making a will at the 
time of execution, despite some addic- 
tion to drink. Moriarity v. Palmer, 
121 N.E. 219, 286 Ill. 96. (2) Sustain 
finding that the testator was of sound 
and disposing mind and memory at 
the time of the execution of the will, 
as against the contention that he was 
intoxicated at the time. Killian v. 
Mulligan, (R.f.) 124 A. 97. 


[b] Evidence held insufficient to: 
(1) Establish incapacity of the testa- 
trix to make a will on the ground of 
chronic alcoholic insanity. In re 
Wertheimer’s Estate, 133 A. 144, 286 
Pa. 155. (2) Support a finding that 
the testator at the time of executing 
his will was mentally incompetent be- 
cause of intemperate habits. In re 
Carithers’ Estate, 105 P. 127, 156 Cal. 
422; Burke v. Burke, 184 N.Y.S. 673, 
193 App.Div. 801; Payne v. Chance, 
(Tex.Civ.App.) 4 S.W.(2d) 328. 


[c] That testator, had operated a 
trolley car without mishap, just be- 
‘fore executing his witll warranted a 
verdict favoring probate, as against 
a contention that the testator was in- 
ebriate. In re Donnelly’s. Estate, 266 
N.Y.S. 506, 148 Misc. 5. 


In re Walz’s Estate, 183 N.W. 
ryt "215 Mich. 118. 


[a] Evidence held sufficient to 
sustain a finding that the testator ad- 
dicted to the use of drugs had testa- 
mentary capacity. In re Anderson’s 
Estate, 286 P. 17, 142 Okl. 197. 


83. See supra §§ 24-27, 37, 388. 


84. [a] Evidence held sufficient to: 
(1) Sustain a finding that testatrix, 
who ten years before the execution of 
her will had been committed to an 
insane asylum and who during such 
ten years had indulged excessively 
and for long periods in intoxicating 
liquors, spirits of ammonia, veronal, 
and other drugs, was of unsound mind 
at time of execution of will. In re 
Brobst’s Hstate;-182 N.Y.S. 532, 112 
Misc. 66. (2) Warrant a finding that 
the testator addicted to narcotics, was 
not competent to execute a will. Ga- 
ger v. Mathewson, 107 A. 1, 93 Conn. 
539; Grigsby v. Grigsby, 61 S.W. (2d) 
605, 249 Ky. 727. 


85. Circumstances of execution see 
supra § 91. 


Insame delusions and monomania 
see supra § 87. 


86. Ala.—Hall v. Hall, 121 So. 718, 
219 Ala. 199. 


Ark.—Tobin v. Jenkins, 29 Ark. 151. 


Conn.—Appeal of Wheeler, 100 A. 
388; Crandall’s Appeal, 
IN 531, 63 Conn. 365, 38 Am.S.R. 


Kanetzky, 


prives the testator of the requisite mentality®® for 
the execution of a will.*4 

[§ 83] e. Mode of Disposition of Property*°—(1) 
In General. On the question of testamentary ca- 
pacity, the contents of the will are to be consider- 
The fact that the provisions of a will are 


Denison’s Appeal, 29 Conn. 399. 


SUD 

Ga.—Galloway v. Hogg, 146 S.E. 
156, 167 Ga. 502. 

Ill.—Beemer v. Beemer, 96 N.E. 


1058, 252 Ill. 452; French v. French, 
74 N.E. 408, 215 Ill. 470. 


Ind.—Breadheft v. Cleveland, 
N.E. 5, 110 N.E. 662, 184 Ind. 130. 


Iowa.—Liddle v. Salter, 163 N.W. 
447, 180 Iowa 840; In re Dobals’ Es- 
tate, 157 N.W. 169, 176 Iowa 479; 
Mileham v. Montagne, 125 N.W. 664, 
148 Iowa 476. 


Kan.—Wisner vy. Chandler, 
849,,:95 Kan. 36. 


Md.—Mecutchen v. Gigous, 132 A. 
425, 150 Md. 79; Davis v. Calyert, 5 
Gill @iJ. 269, 25 "Am.D. 282 


Pio apeesamgee oe v. Conia 110 Mass. 


Mich.—In re Rosa’s Estate, 178 N. 
W. 23, 210 Mich. 628. 


Mo.—Schultz vy. Schultz, 
105, 316 Mo. 728. 


Ohio.—Collins v. Collins, 143 N.E. 
5610110 Ohio St. 105, S8wAn rasa 305 
Sullivan v. Cassidy, 163 N.E. 728, 29 
Ohio App. 457 [aff 161 N.E. 540, 118 
Ohio St. oan Ross v. Stewart, 32 
Ohio C.A. 217 


Pa.—Leech v. Leech, 1 Phila. 244, 
5 Clark. 86. 


S.C.—Kirkwood v. Gordon, 41 S.C. 
L. 474, 62 Am.D. 418. 


Tex.—Campbell v. Campbell, 
App.) 215 S.W. 134. 


Utah.—In re Hansen’s Will, 177 P. 
982, 52 Utah 554. 


[a] Evidence held insufficient.— 
That a testator, otherwise competent, 
made a college, in which he had 
shown no interest, his legatee, under 
belief that his estate was exhausted 
by specific bequests, when the residue 
amounted to more than two thirds of 
the whole, does not warrant a find- 
ing of want of capacity to make such 
provision. Holmes v. Campbell Col- 
lege, 125 P. 25, 87 Kan. 597, 41 LRA. 
N.S. 1126, Ann.Cas.1914A 475, 


[b] Devise of property to wife to 
exclusion of collateral kin is not a 
circumstance tending to show mental 
incapacity of the testator. In re 
PSS Epon e Will, 48 S.E. 561, 1386 N.C. 
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[c] Devise to deceased person.— 
That a will provided that part of the 
estate should be divided between the 
testator’s two brothers was not evi- 
dence of want of testamentary capac- 
ity, although one of the brothers, as 
the testator then knew, was dead. In 
re Hvenson’s Will, 139 N.W. 766, 152 
Wis. 1138. 


[ad] Expense of tomb.—Where the 
testatrix provided that the expense 
of her tomb should be over one hun- 
dred thousand dollars, this with oth- 


For later cases, developments and changes in the law see Annotations, same title and section pumber. 


§§ 83-84] 


just and reasonable is evidence of capacity,*? es- 
pecially where written by the testator,*® or where 
other evidence on the issue is unsatisfactory.*® 
Where the will is just and reasonable, it will require 
strong evidence of mental incapacity to nullify it.°° 
Evidence that the testator fully and completely un- 
derstood the disposition whach he wanted to make 
and the persons to whom the property was to be de- 


er evidence was held sufficient to in- 
validate tne. will. In re Ramsdell’s 
Will, 3 N.Y.S. 499, 51 Hun 636 [aff 22 
N.E. 1130, 117 N.Y. 636]. 


{e] Failure of attestation clause 
to contain any assertion of mental 
capacity or negation of undue influ- 
ence is immaterial. In re Emerson’s 
Will, 198 N.W. 441, 183 Wis. 4387. 


{f] Gifts for benefit of animals do 
not of themselves evidence lack of 
testamentary capacity. New Eng- 
Jand T.eust Co. v. Folsom, 167 N.E. 
665, 268 Mass. 342. 


{g] Gift of income terminable on 
marriage is not of itself evidence of 
lack of testamentary capacity to exe- 
cute a willk New England Trust Co. 
v. Folsom, 167 N.E. 665, 268 Mass. 
342. 


{h] Inappropriate language of be- 
quest of income to one thirty-five 
years old when a will was executed 
for her education and during her life 
after attaining the age of eighteen 
does rot show eeD UY in. re 
Luckenbach’s Estate, 270 P. 961, 205 
Cal. 292. 


[i] Indulgence to debtor.—A codi- 
cil providing that the maker of notes, 
so long as he kept them alive and did 
not permit them to become barred by 
limitations, should not be forced to 
pay by suit was no evidence of tes- 
tamentary incapacity. Newman v. 
Dixon Bank & Trust Co., 265 S.W. 456, 
205 Ky. 31. 


[i] Misspelling of name.—(1) 
That the name “Talbot Augustin” was 
written in a will as “Albert Austin” 
could be considered by the jury on 
the issue of mental incapacity. Fow- 
ler v. Fowler, 2 S.W.(2d) 707, 318 Mo. 
1078. (2) To the circumstance that 
a testator spelled the first name of 
one of the devisees, a nephew, errone- 
ously is not to be attached any sig- 
nificance, as showing his mind to be 
unbalanced to a degree that he was 
without testamentary capacity when 
he wrote the will. In re Little’s Es- 
tate, 189 P. 818, 46 Cal.App. 776. 


{k] Technical expressions in will. 
—The execution of a will, in reliance 
on the assurance of counsel that it 
conforms to the instructions given, 
containing expressions which can only 
be understood by those acquainted 
with the law to which it refers, is 
not evidence of unsoundness of mind. 
Havens v. Mason, 62 A. 615, 78 Conn. 
ALO SS) HaakeAUN Se Lia, eile Prob: Rep: 
Ann. 1387. 


{1]_ That allographic will bears in- 
ternal evidence of sanity does not es- 
tablish capacity to make it. In re 
Martin’s Will, 144 N.Y.S. 174, 82 
Mise. 574. 


{m] Use of term “heirs” for dev- 
isees where the testator imposes con- 
dition on ‘‘heirs” does not indicate in- 
capacity. In re Weir’s Will, 9 Dana 
(Ky.) 434. 


[n] Will is often best witness for 
or against itself. Moran’s Ex’r v. 
Moran, 59 S.W.(2d) 7, 248 Ky. 554. 


87. Ala.—Hodge v. Rambo, 45 So. 
678, 155 Ala. 175; Fountain v. Brown, 


[68 C. J.—20] 
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38 Ala. 72. 


Colo.—In re Hayes’ Estate, 185 P. 
449, 55 Colo. 340, Ann.Cas.1914C 531; 
In re Shapter’s Bstate, 85 PRP. 688, 35 
oe 578, ay) Am-StR.— 216596 (LRA. 
B 575. 


Ill.—Pendarvis v. Gibb, 
353, 328 Ill. 282. 


Iowa.—Convey v. Murphy, 124 N.W. 
1078, 146 Iowa 154. 


Ky.—Moran’s Ex’r v. Moran, 59 S. 
W.(2d) 7, 248 Ky. 554; Bodine v. Bo- 
dine, 44 S.W.(2d) 840, 241 Ky. 706; 
Langford’s Bx’re nN: Miles, 225 S.W. 
246, 189 Ky. 515; In re McDaniel’s 
Will, 2 J.J.Marsh. 331; Savage v. Bul- 
ger, 76 S.W. 361, 25 Ky.L. 763. 


La.—Succession of Miller, 77 So. 
290, 142 La. 585; Chandler v. Bar- 
rett, 21 La.Ann. 58, 99 Am.D. 701. 


Mich.—Brereton v. Glazeby’s Es- 
tate, 231-N.W. 566, 251 Mich. 234; 
Blackman v. Andrews, 114 N.W. 218, 
150 Mich. 322. 


Minn.—Jensen v. Molgaard, 240 N. 
W. 656, 185 Minn. 284. 


Neb.—In re Bayer’s Estate, 227 N. 
W. 928, 119 Neb. 191. _ 


N.J.—In re Buckman’s Will, 85 A. 
246, 80 N.J.Eq. 556; Howell v. Tay- 
lor, 26 A. 566, 50 N.J.Eq:. 428. 


N.Y.—Horn v. Pullman, 72 N.Y. 
269; In re-Dunn, 171 N.Y.S. 1056, 184 
App.Div. 386; In re Smith’s Will, 184 
N.Y.S. 143, 112 Misc. 165 [aff 185 N. 
Y.S. 954, 194 App.Div. 980]; In re 
Buckley’s Will, 2 N.Y.S. 24. 


Pa.—Buchanan v. Pierie, 54 A. 583, 
205.Pa,.- 123, 97 Am-S.R- 725, 8 Prob. 
Rep.Ann. 448; In re Koetter, 28 Pa. 
Dist. 105; Cameron’s Est., 3 Pa.Dist. 
101, 14 Pa.Co. 247; Leech v. Leech, 
1 Phila. j244 tt Paki Ieclaieuo alk: 
J.Rep. 86. See Singer v. Isbey, 4 
Lanc.L.Rev. 193. 


8.C.—Tomkins v. Tomkins, 17 S.C. 
L. 92, 19 Am.D. 656. 


Va-—Young v. Barner, 
(68 Va.) 96. 


Eng.—Nichols v. Binns, 1 Swab.& 
Tr. 239, 164 Reprint 710. 


Que.—Hottee v. Birabin, 25 ee: Su- 


159 N.E, 


27 Gratt. 


per. 275 [aff 35 Can.S.C. 477] 
Newfound!.—Re Allan, 6 New- 
foundl. 206. 
88. Overton’s Heirs v. Overton’s 
Picrs,, Se Monn (kcys) suo. eli, sre 
Weir, 9 Dana (Ky.) 434; Wilcox v. 


City of Hammond, 112 So. 375, 163 
La. 489; Succession of Brugier, 83 So. 
066, 146° Ta: 29; Rice. v; Key, 70 So: 
483, 138 La. 483; In re Miller’s Hs- 
tate, 26 Pittsb.Leg.J.N.S. (Pa.) 428, 
43 Pittsb.Leg.J. 428. 


Effect of bets 3 by testator in gen- 
eral see supra § 91. 


89. In re Hmerson’s Will, 
W. 441, 1838 Wis. 437. 


90. In re Gunderson's Estate, 152 


198 N. 


N.W. 157, 160 Wis. 468. 
91. Clark v. Clark, 267 P. 534, 125 
Or. 333. 


92. Presumption arising from un- 
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vised and the amounts each was to receive is suffi- 
cient to prove capacity.°* 


[§ 84] (2) Unjust or Unnatural Will.°” 
person may dispose of his property by will in such 
manner as he chooses,®*? the fact that the will is 
unjust or unnatural does not of itself establish tes- 
tamentary inecapacity,°* as where the testator dis- 
inherits relatives,?®> or makes an unequal division 


Since a 


just or unnatural disposition see su- 
pra § 51. 


93. Right to make unjust or un- 
natural will see infra § 231. 


94 Ala.—cCouncill v. Mayhew, 
So. 314, 172 Ala. 295. 


Ga.—Franklin v. Belt, 60 S.E. 146, 
130 Ga’ 37. 
Tll.—Down vy. Comstock, 149 N.E. 


507, 318 Ill. 445; Blackhurst v. James, 
127 N.BY 226, 293 Dl. 17: 


Ind.—Breadheft v. Cleveland, 110 
N.E. 662, 108 N.E: 5, 184 Ind. 130. 


Iowa.—In re Workman’s Estate, 
156 N.W. 438, 174 Iowa 222; Sevening 
Pe aa te 1383 N.W. 1081, 153 Iowa 
ods 


Kan.—De Crow vy. Harkness, 163 P. 
630, 100 Kan. 144. 


Ky.—BHgan v. Egan’s Ex’x, 224 S.W. 
1050, 189 Ky. 332; Kevil v. Kevil, 2 
Bush 614. 


La.—Wilcox v. City of Hammond, 
112 So. 375, 168 La. 489. 


Md.—Cronin v. Kimble, 144 A. 698, 
156 Mad. 489; Mecutchen v. Gigous, 
132A. 425,- 150 Md. 793) SHorner vy. 
Buckingham, 64 A. 41, 103 Md. 556; 
Davis v. Calvert, 5 Gill & J. 269, 25 
Am.D. 282. 


Mass.—Old Colony Trust Co. v. Di 
Cola, 123 N.E. 454, 233 Mass. 119. 


Minn.—Jensen v. Moigaard, 240 N. 
W. 656, 185 Minn. 284. 


Miss.—Scally v. Wardlaw, 
625, 123 Miss. 857. 


Mo.—Kaechelen v. Barringer, 19 S. 


55 


86 So. 


W.(2d) 1033; Huffnagle v. Pauley, 
219 S.W. 373; Jones v. Jones, (App.) 
260 S.W. 793. 


N.J.—Wintermute v. Wilson, 28 N. 
J.Eq. 437. 


N.Y.—Peck v. Cary, 27 N.Y. 9, 84 
Am.D. 220; Matter of Tracy, 11 N.Y. 


St. 103; Gamble v. Gamble, 39 Barb. 
373; In re Booth’s Estate, 245 N.Y.S. 
574, 1388 “Mise: Sede Tiatt 253) INDYes: 
BEAee: Potter v. McAlpine, 3 Dem.Surr. 


Sr iionies v. Stewart, 32 Ohio C. 
ALvelit. 


Pa.—In re Lawrence’s Estate, 132 
A. 786, 286 Pa. 58; Bitner v. Bitner, 
(Sis) CI BEI, B38 Leech vy. Leech, 1 Phila. 
Da daet th Past ol Ler 5 PaL.J.R. 86. 


Philippine.—Pecson vy. Coronel, 
Philippine 216. 


Va.—-Forehand v. Sawyer, 136 S.E. 
683, 147 Va. 105. 


W.Va.—Ward v. Brown, 44 S.E. 
488, 53 W.Va. 227; Martin v. Thayer, 
16 S.E. 489, 37 W.Va. 38. 


Man.—National Trust Co. v. Tay- 
lor; 32 Man. 274. 


Newfcound!.—Re 
Newfoundl. 88. 


[a] Failure to provide for wife.— 
Coberly v. Donovan, (Mo.) 208 S.W. 
ap Carrey. McCormick, (GSI EY AM wie, 


95. Cal.—In re Powell’s Estate, 
299 PB. 108, 113 Cal.App. 670. 
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of property among his heirs.°® 


Colo.—In re Cole’s Estate, 
148, 75 Colo. 264. 


Hawaii.—Paeimuai’s Estate, 3 Ha- 
waii 141; In re Kalauhala, 3 Hawaii 
64. 


Tll.—Cunniff v. Cunniff, 99 N.B. 654, 
255 Ill. 407; Snow v. Benton, 28 Ill. 
306. 

Iowa.—In re Byrne’s Will, 172 N. 
W. 655, 186 Iowa 345; Perkins v. Per- 
kins, 90 N.W. 55, 116 Iowa 253, 7 Prob. 
Rep.Ann. 690; Bomgardner v. An- 
drews, 8 N.W. 481, 55 Iowa 638. 


Ky.—Broaddus’ Devisees v. Broad- 
dus’ Heirs, 10 Bush. 299; Munday v. 
Taylor, 7 Bush 491; Morris v. Mor- 
ton’s Ex’rs, 20 S.W. 287, 14 Ky.L. 360. 


Md.—Smith v. Shuppner, 93 A. 514, 
125 Md. 409. 


Mich.—In re Bliss’ Estate, 225 N. 
W. 576, 247 Mich. 389; Spencer v. 
ety = Estate, 94 N.W. 372, 133 Mich. 


Mo.—-Heinbach v. Heinbach, 202 S. 
W. 1123, 274 Mo. 301. 


N.Y.—Dobie v. Armstrong, 55 N.E. 
302, 160 N.Y. 584; Im re Snelling, 32 
NaH 2 O06 136. N.Y.” 515; Matter of 
Finn’s Estate, 22 N.Y.S. 1066, 1 Misc. 
280, Pow.Surr. 92. 


Pa.—In re Leisey’s Estate, 124 A. 
754, 280 Pa. 588; Jacobs’ Hstate, 10 
Pa.Dist.&Co. 49; Carter’s Estate, 1 
Pa Dist. 69% 


S:C.—Kirkwood v. Gordon, 
L. 474, 62 Am.D. 418. 


S.D.—Petterson v. Imbsen, 
W. 842, 46 S.D. 540. 


_ Tex.—Navarro_ v. 
App.) 172 S.W. 723. 


Wash.—In re Williams’ Estate, 254 
P. 236, 142 Wash. 637. 


[a] In Georgia (1) Civ. Code § 
3832, providing that, where an entire 
estate is bequeathed to strangers to 
the exclusion of the wife and chil- 
dren, the will should be closely scru- 
tinized and on the slightest evidence 
of aberration of intellect, or collu- 
sion, or fraud, or any undue influence 
or unfair dealing probate should be 
refused, is inapplicable where the 
testator leaves no wife or children or 
bequeaths property to them (Chedel 
v. Mooney, 123 S.E. 300, 158 Ga. 297; 
Barrett v. Bryant, 119 S.E. 599, 156 


41 S.C. 
194 N. 


Garcia, (Civ. 


Ga. 614; Credille v. Credille, 51 S.E. 
62854123 Ga. 673, 107 Am.S.R. 157; 
Wetter v. Habersham, 60 Ga. 193), 


(2) but is applicable where the testa- 
tor, having no wife, excludes his son 
from participation in the estate in 
favor of strangers (Deans v. Deans, 
156 S.H. 691, 171 Ga. 664). 


96. Conn.—Denison’s 
Conn. 399. 


Ill.— Blackhurst v. James, 127 N.E. 
226, 293 Ill. 11; Carnahan v. Hamil- 
ton, 107 IN. 210, 265 Ill. 508; Ann. 
Cas.1916C 21; Cunniff v. Cunniff, 99 
N.E. 654, 255 Ill. 407; Beemer v. 
Beemer, 96 N.E. 1058, 252 Ill. 452. 


Se he re Linstrom’s Will, 175 
741. 


Appeal, 29 


N.W. 


Ky.—Hagedorn v. Scott, 15 S.W. 
(2d) 479, 228 Ky. 582; Wigginton’s 
Bx’r v. Wigginton, 239 S.W. 455, 194 
Ky. 385; Gay v. Gay, 209 S.W. 11, 183 
Ky. 238; Lisle v. Couchman, 142 S.W. 
1023, 146 Ky. 345; Bottom v. Bottom, 
106 S.W. 216, 32 Ky.L. 494. 


Mo.—Hughes v. Rader, 82 S.W. 32, 
183 Mo. 630. 


The fact that a will 
is unjust or unnatural is a cireumstance*’ which may, 
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WILLS 


N.J.—Collins v. Osborn, 34 N.J.Eq. 
511; Goble v. Grant, 3 N.J.Eq. 629. 


[a] Inequality must be gross and 
unreasonable, and then only when 
combined with corroborating evidence 
of want of capacity or undue _influ- 
ence is the prima facie case made out, 
entitling the jury to consider the 
question of testamentary capacity. 
Wigginton’s Ex’r v. Wigginton, 239 
S.W. 455, 194 Ky. 385. 


[b] Inequality not amounting to 
injustice.—That the testator left his 
entire estate to his widow “for the 
support of herself and minor chil- 
dren,’ four of whom were hopeless 
invalids, to the exclusion of the other 
children during the lives of the in- 
valids, is not so unreasonable as to 
indicate a want of mental capacify 
in the testator, but rather tends to 
show mental capacity. Convey vv. 
Murphy, 124 N.W. 1073, 146 Iowa 154. 


97. Ala.—Fountain v. Brown, 38 
Ala. 72. 


Ill.—Graham v. Deuterman, 69 N.E. 
237, 206 Ill. 378. But see Abrahams 
v. Woolley, 90 N.E. 667, 243 Ill. 365 
(great inequality in the disposition 
of testator’s estate standing alone is 
not even a circumstance to show un- 
soundness of mind). 


Iowa.—In re Burgin’s Estate, 
N.W. 144, 186 Iowa 928. 


Ky.—Sherley v. Sherley’s Ex’r, 81 


L(g 


Ky. 240, 5 Ky.L. 26; Kevil v. Kevil, 
2 Bush 614. 

Md.—Smith vy. Shuppner, 93 A. 514, 
125 Md. 409. 


Mo.—Gott v. Dennis, 246 S.W. 218, 
296 Mo. 66; Meier v. Buchter, 94 S.W. 
883, 197 Mo. 68, 6 L.R,A.N.S. 202, 7 
Ann.Cas. 887. 


pene ee v. Root, 62 Barb. 


Pa.—McCann’s Estate, 
181. 


S.D.—Petterson vy. 
W. 842, 46 S.D. 540. 


Tex.—Degenhardt vy. Joplin, 
App.) 239 S.W. 692. 


[a] It becomes duty of court to 
scan record with care where gross in- 
equality in will exists. Ard v. Lar- 
kin, (Mo.App.) 278 S.W. 1063. 


98. Ala.—Batson vy. Batson, 117 So. 
10, 217 Ala. 450; Councill v. Mayhew, 
55 So. 314, 172 Ala. 295. 


Ark.—Howell v. Miller, 
L005 ois “Ark e527. 


Cal.—In re Wasserman’s Estate, 148 
P, 931, 170 Cal. 101; In re Alexander’s 
Estate, 295 P. 53, 111 Cal.App. 1; In re 
Johnson’s Estate, 237 P. 816, 72 Cal. 
App. 663. 


Colo.—Lehman vy. Lindenmeyer, 109 
P. 956, 48 Colo. 305. 


Ga.—Galloway v. Hogg, 146 S.E. 
156, 167 Ga. 502; Whitehead v. Mal- 
colm, 129 S.H. 769, 161 Ga. 55. 


Ill.—Down v. Comstock, 149 N.E. 
507, 318 Ill. 445; Catt v. Robins, 137 
N.E. 101, 305 Ill. 76; McGrady v. Mc- 
Grady, 131 N.E. 251, 298 Ill. 129; Car- 
nahan v. Hamilton, 107 N.E. 210, 265 
Ill. 508, Ann.Cas.1916C 21; Cunniff v. 
Cunniff, 99 N.E. 654, 255 Ill. 407; 
Beemer v. Beemer, 96 N.E. 1058, 252 
Ill. 452; Healea vy. Keenan, 91 N.E. 
646, 244 Ill. 484; Snell v. Weldon, 90 
N.E. 1061, 248 Ill. 496; Kaenders v. 
Montagne, 54 N.E. 321, 180 Ill. 300, 5 
Prob.Rep.Ann. 11; McCommon v. Mc- 


2 Pa.Dist. 
Imbsen, 194 N. 


(Civ. 


292 S.W. 


in connection with other evidence, be considered,°*® 
and which may, according to the circumstances, 


Common, 88 N.E. 145, 151 Ill. 428. 


Ind.—Breadheft v. Cleveland, 110 
N.E. 662, 108 N.E: 5, 184 Ind. 130; 
Crawfordsville Trust Co. v. Ramsey, 
98 N.E. 177, 178 Ind. 258; Addington 
v. Wilson, 5 Ind. 137, 61 Am.D. 81. 


Iowa.—Dolan v. Henry, 177 N.W. 
712, 189 Towa 104; Ranne v. Hodges, 
162 N.W. 808, 181 Iowa 162; In re 
Workman’s Estate, 156 N.W. 438, 174 
Iowa 222; Bales v. Bales, 145 N.W. 
673, 164 Iowa 257; Arnold v. Living- 
stone, 134 N.W. 101, 155 Iowa 601; 
Sevening v. Smith, 133 N.W. 1081, 153 
Iowa 639; Mileham v. Montagne, 125 
N.W. 664, 148 Iowa 476; Hardenburgh 
v. Hardenburgh, 109 N.W. 1014, 133 
Iowa 1; Manatt v. Scott, 76 N.W. 717, 
106 Iowa 208, 68 Am.S.R. 293; Sim v. 
Russell, 57 N.W. 601, 90 Iowa 656. 


Ky.—Mossbarger v. Mossbarger’s 
Adm’x, 18 S.W.(2d) 997, 230 Ky. 230; 
Mullins v. Mullins, 16 S.W.(2d) 788, 
229 Ky. 103; Gay v. Gay, 209 S.W. 11, 
183 Ky. 238; Newcomb’s Ex’rs v. New- 
comb, 27 S.W. 997, 96 Ky. 120, 16 Ky. 
L. 376; Broaddus’ Devisees v. Broad- 
dus’ Heirs, 10 Bush 299; Bottom v. 
Bottom, 106 S.W. 216, 32 Ky.L. 494. 
But see Herbert v. Long, 23 S.W. 658, 
15 Ky.L. 427 (an instruction that the 
jury may consider inequality in dis- 
position as a circumstance is erro- 
neous as misleading in that it singles 
it out more than any other fact or 
circumstance). 


Md.—Cronin v. Kimble, 144 A. 698, 
156 Md. 489; Horner v. Buckingham, 
64 A. 41, 108 Md. 556. 


Minn.—Jensen v. Molgaard, 240 N. 
W. 656, 185 Minn. 284, 288. 


Miss.—Scally v. Wardlaw, 86 So. 
625, 123 Miss. 857. 


Mo.—Erickson v. Lundgren, 37 S.W. 
(2d) 629; Kaechelen v. Barringer, 19 
S.W.(2d) 1033; Everly v. Everly, 249 
S.W. 88, 297 Mo. 196; Dunkeson v. 
Williams, 242 S.W. 653; Huffnagle v. 
Pauley, 219 S.W. 373; Turner v. An- 
derson, 1389 S.W. 180, 236 Mo. 523; 
Pees v. Rader, 82 S.W. 32, 183 Mo. 


Neb.——In re Kerr’s Estate, 222 N.W. 
63, 117 Neb. 630; In re Lyell’s Estate, 
219 N.W. 189, 116 Neb. 827. 


N.C.—In re Hardee’s Will, 121 S.E. 
667, 187 N.C. 381; In re Burns’ Will, 
28 S.E. 519, 121 N.C. 336. 


eo et ae v. Frye, 17 Ohio App. 


Pa.—Bitner v. Bitner, 65 Pa. 347; 


Carter’s Estate, 1 Pa.Dist. 69. 


S.D.—Johnson vy. Shaver, 172 N.W. 
676, 41 S.D. 585. 


Tex.—Craycroft Vic Crawford, 
(Commn.App.) 285 S.W. 275 [rev 
(Civ.App.) 275 S.W. 124 (reh den 


(Commn.App.) 287 S.W. 244)]; Camp- 
bell v. Campbell, (Civ.App.) 215 S.W. 
134; Navarro v. Garcia, (Civ.App.) 
172 S.W. 723. ; 


Vt.—In re Clogston’s Estate, 106 A. 
594, 93 Vt. 46; In re Martin’s Will, 
104 A. 100, 92 Vt. 362. 


Va.—Forehand v. Sawyer, 1386 S.E. 
683, 147 Va. 105. 


W.Va.—Ward v. Brown; 44 S.E. 488, 
53 W.Va. 227. 


Man,.—National Trust Co. v. Taylor, 
32 Man. 274. 


[a] Whether will is such as jurors 
would have made cannot be consid- 
ered by them in determining its valid- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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have weight in determining the capacity of the tes- 
tator.°® An unnatural or unjust disposition coupled 
with other evidence indicating incapacity may jus- 
Where there is an 
unaccountable gross inequality, there should be clear 
and satisfactory proof of capacity.” 
the weight to be given the controlling motives influ- 
encing the testator should be taken in considera- 
tion,? and, when there appears a sufficient reason 
for the disposition, the fact that the will is appar- 
ently unnatural is of no consequence.* 


What is unjust or unnatural will. 
alness or want of equity of a will is not to be deem- 
ed as self evident on the face thereof.® 


tify a verdict against the will.t 


iv. In re King’s Will, 172 N.Y.S. 
99. Ark.—Phillips v. Jones, 18 S. 


W.(2d) 352, 179 Ark. 877. 


Cal.—In re Gallo’s Estate, 214 P. 
496, 61 Cal.App. 163. 


Fla.—Newman v. Smith, 82 So. 236, 
77 Fla. 633, 667, 688. 


Ky.—Moran’s Ex’r v. Moran, 59 S. 
W.(2d) 7, 248 Ky. 554; Gay v. Gay, 
209 S.-W. 11, 183 Ky. 238. 


Mo.—Bensberg v. Washington Uni- 
versity, 158 S.W. 330, 251 Mo. 641. 


Tex.—Campbell v. Campbell, (Civ. 
App.) 215 S.W. 134. 


[a] Inequalities go for what they 
are worth when there is other com- 
petent and substantial proof in con- 
nection with which they may be con- 
sidered. Byrne v. Byrne, (Mo.) 181 S. 
W. 391. 

1. Ky.—Mossbarger v. Mossbarg- 
er’s Adm’x, 18 S.W.(2d) 997, 230 Ky. 
230; Hagedorn y. Scott, 15 S.W.(2d) 
479, 228 Ky. 582; Carlin v. Baird, 13 
S.W. 434, 11 Ky.L. 932. 


Md.—Jennings v. Pendergast, 
Md. 346. 


Tex.—Chandler v. Weimers, 
App.) 57 S.W.(2d) 585. 


Va.—Tucker y. Sandidge, 8 S.E. 650, 
85 Va. 546. 


Eng.—Waring v. Waring, 
PG 341713 Reprint | 7.15; 

{a] Evidence held sufficient to 
show testamentary incapacity. 
Stege’s Ex’r v. Milliken, 185 S.W. 824, 
170 Ky. 131; In re Freeman’s Will, 127 
AL 802,097 Neddug. 347, 1 INI. Misc; 
642; In re Hardee’s Will, 121 S.E. 
667, 187 N.C. 381. 


{b] Evidence held insufficient to 
support finding that will disinheriting 
son of testator, entitled to just treat- 
ment in distribution of estate, was 
product of sane mind. In re Knut- 
son’s Estate, 230 N.W. 617, 201 Wis. 
526. 

2. Mullins v. Mullins, 16 S.W.(2d) 
788, 229 Ky. 103. 

3. In re Whitman’s Estate, 184 N. 
W. 975, 45 S.D. 14. 

- 4 Jll—Meeker v. Meeker, 75 Ill. 
260. 

Iowa.—Collins v. Brazill, 
338, 63 Iowa 432. 

Md.—Birchett v. Smith, 133 A. 117, 
150 Md. 369. 

Mich.—Spencer v. Terry’s Estate, 
94 N.W. 3872, 133 Mich. 39. 

N.J.—In re Wintermute’s Will, 27 
N.J.Eq. 447 [aff 28 N.J.Eq. 437]. 

N.Y.—Matter of Journeay’s Will, 


44 N.Y.S. 548, 15 App.Div. 567 [aff 57 
N.E. 1113, 162 N.Y. 611 (rearg den 57 


10 


(Civ. 


6 Moore 


TONE: 


WILLS 


In determining 


The unnatur- 


In determin- 


N.E..1113, 162 N.Y. 646)]; In re Ber- 
TIEN LZeNa Goal OSD (ISULC Sing WLLL, ee 
Redf.Surr. 239. 


Pa.—In re Morgan’s Estate, 68 A. 
953, 219 “Pa. 355,913. Prob. Rep. Ann. 
350; In re Rockhill’s Estate, 57 A. 989, 
208 Pa. 510. 


What is unjust or unnatural will 
see infra this section text and notes 
5-8. 


[a] Thus the fact that the testa- 
tor gave a comparatively small legacy 
to his sister, for whom he had great 
affection, does not cast suspicion on 
his testamentary capacity, where the 
sister was taken care of by her son 
who had already received gifts from 
the testator. Birchett v. Smith, 133 A. 
117, 150 Md. 369. 


[b] Where testator assigns sub- 
stantial and sufficient reason for in- 
equality in the disposition of prop- 
erty, the reason must be accepted as 
true in the absence of evidence to the 
contrary. Pollock vy. Pollock, 159 N.E. 
305, 328 Ill. 179. 


5. In re Fousek’s Estate, 175 N.W. 
29, 188 Iowa 700. 


[a] Unequal disposition of prop- 
erty is not per se unnatural. Coun- 
Se v. Mayhew, 55 So. 314, 172 Ala. 

by 

6. In re Fousek’s Estate, 175 N.W. 
29, 188 Iowa 700. 


fa] Wills held unnatural or un- 
just.—(1) In general. In re John- 
son’s Estate, 237 P. 816, 72 Cal.App. 
663; In re Williams’ Estate, 202 N.W. 
314, 186 Wis. 160. (2) A will ex- 
cluding natural object of testatrix’ 
bounty is unnatural. In re Reilly’s 
Will, 249 N.Y.S. 152, 139 Mise. 732. 
(3) An unequal treatment of bene- 
ficiaries having ostensibly equal 
claims on the testator’s bounty may 
be deemed unnatural. Batson v. Bat- 
son, 117 So. 10, 217 Ala. 450; Councill 
v. Mayhew, 55 So. 314, 172 Ala. 295. 


[b] Wills held not unnatural or un- 
just.—(1) In general. In re Lucken- 
bach’s Estate, 270 P. 961, 205 Cal. 292; 
In re Packer’s Bstate, 129 P. 778, 164 
Cal. 525; In re Wilson’s Estate, 49 P. 
172, 711, 117 Cal. 262; In re Riordan’s 
Estate, 109 P. 629, 13 Cal.App. 313; 
Arnold v. Farnham’s Estate, 225 P. 
855, 75 Colo. 382; In re Dobals’ Estate, 
157 N.W. 169, 176 Iowa 479; Convey 
v. Murphy, 124 N.W. 1078, 146 Iowa 
154; Mossbarger v. Mossbarger’s 
Adm’x, 18 S.W.(2d) 997, 230 Ky. 230; 
Birchett v. Smith, 133 A. 117, 150 Md. 
369; In re Donnelly’s Will, 125 N.Y.S. 
585, 140 App.Div. 859; In re Connor’s 
Will, 7 N.Y.S. 855, 5 Silv.Sup. 261, 55 
Hun 606 [ati 279 Now. e413; 24 NOY. 


663]; In re Conaty’s Will, 56 N.Y.S. 
854, 24 Misc. 104; Guarantee Trust & 
Safe Deposit Co. of Shamokin v. 


Heidenreich, 138 A. 764, 290 Pa. 249; 
In re Lawrence’s Estate, 132 A. 786, 
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ing whether a will is unnatural the history of the tes- 
tator’s family is to be considered, and the moral eq- 
wities and obligations appearing therefrom.°® 
is unnatural only when it is contrary to what the tes- 
tator from his known views, feelings, and intentions 
would have been expected to make. 
accordance with such views, it is not unnatural, how- 
ever much it may differ from the ordinary actions of 
men in similar circumstances.® 


[§ 85] f. Lucid Intervals.° 
sanity on the part of the testator is proved so as to 
raise a presumption of its continuance,?® the burden 
is on the proponent*+ to establish the execution of 
the will during a lucid interval by clear and convine- 


A will 


When it is in 


Where habitual in- 


286 Pa. 58; Wood’s Estate, 38 Pa.Co. 
615; In re Swanson’s Estate, 222 N.W. 
491, 54 S.D. 42; Stolle v. Kanetzky, 
(Bex. Civ. App.) 259) Suwa 6503) 20 re 
Hanson’s Hstate, 151 P. 264, 87 Wash. 
113; In re Emerson’s Will, 198 N.W. 
441, 183 Wis. 4387. (2) Excluding 
husband and adopted daughter from 
will in favor of sister was not un- 
natural, under circumstances, show- 
ing no bond of affection. In re 
Brown’s Hstate, 224 N.W. 942, 55 S.D. 
53. (3) A will is not unnatural be- 
cause it ignored the testator’s rela- 
tives, where there was no intimacy 
between them and himself, while 
strangers befriended and cared for 
him during his old age and last ill- 
ness. .In re McDermott’s Will, 154 
N.Y.S. 9238, 90 Misc. 526. (4) Will 
giving ten dollars to plaintiff's il- 
legitimate son, one thousand dollars 
to the daughter of plaintiff’s sister, 
and the residue to plaintiff and her 
sister, the daughters of the testatrix, 
one seventh to plaintiff, and six sev- 
enths to her sister, was held not so 
unnatural as to indicate a disordered 
mind. Wendt v. Foss, 140 N.W. 881, 
161 Iowa 122. (5) Relatives with 
whom the testator had made his home 
for many years after separation from 
his immediate family, and up to the 
time of his death, were not unnatural 
objects of his bounty. In re Riordan’s 
Hstate, 109- P.- 6295 13) CallApp. sede 
(6) A. will in which the testator re- 
membered each of his legal heirs, 
with the exception of the contestant, 
a sister more than eighty years of 
age, from whom he had been es- 
tranged by her contest of their fa- 
ther’s will, is not an unnatural dispo- 
sition. In re McKeand, 151 N.W. 731, 
185 Mich. 97. (7) That a codicil toa 
will disinherits the daughter of the 
testatrix does not show an unreason- 
able disposition, where she will, on 
the codicil being admitted to probate, 
receive about as much as other chil- 
dren. Poppleton v. Poppleton, 122 N. 
W. 272, 158 Mich. 21. (8) Where the 
testator had made_ settlements on 
daughters at time of their marriage, 
so that the sums received, computed 
at six per cent interest, together with 
share given by will, would have 
amounted substantially to shares be- 
queathed to sons, and where sons had 
worked for the testator without com- 
pensation for some years after reach- 
ing majority, a will giving sons great- 
er shares than daughters was held not 


inequitable or unnatural. In re 
Fousek’s Hstate, 175 N.W. 29, 188 
Iowa 700. 


7. Inre Morgan’s Estate, 68 A. 953, 
219 Pa. 355, 13 Prob.Rep.Ann. 350. 


8. In re Morgan’s Estate, supra. 


9. As affecting capacity in general 
see supra § 31. 


10. See supra § 52. 
11. See supra § 53. 
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ing proof.” 


such proof is to show insanity.!* 


of a subsequent lucid interval 


12. In re Schmidt’s Will, 139 N.Y. 
S. 464; In re Faling’s Will, 208 P. 715, 
a5° Or. 365; Wuller’s Est., 14 Pa.Dist. 

9. : 


[a] Evidence held sufficient to 
show that, although the testator was 
at times irrational, he was not so at 
the time of the execution of the will. 
In re Schmidt’s Will, 139 N.Y.S. 464. 


[b] Retention of will during lucid 
intervals.—Where a person is as- 
sumed to be insane at the time of 
placing a holographic will among his 
valuable papers, there must be clear 
proof of his act of retention therein, 
in a lucid interval, to give it effect 
as a valid disposition of his property. 
Porter v. Campbell, 2 Baxt. (Tenn.) 
$1. 


[c] When lucid intervals have to 
be computed by days and hours, 
eourts should be strongly inclined on 
that ground alone to disbelieve in the 
restoration of the testator to a state 
of disposing capacity at the time of 
the execution of the will. In re Mar- 
tin’s Will, 144 N.Y.S. 174, 82 Mise. 
574, 11 Mills Surr; 295; 

13. In re Miller’s Will, 85 A. 803, 
26 Del. 477. 

14. Lucas v. Parsons, 27 Ga. 593. 

15. O’Donnell v. Rodiger, 76 Ala. 
gen, o2 Am.R. 322° Saxon v. Whit- 
aker’s Ex’r, 30 Ala. 237; In re Strong’s 
Will, 166 N.Y.S. 862, 179 App.Div. 539 
[rev £65 -N.Y.S._ 726, 99 Mise. 243]5 
Wuller’s Hst., 14 Pa.Dist. 89. 


16. Saxon v. Whitaker’s Ex’r, 
Ala. 237 
17. Circumstances of execution see 
supra § 91. 
; ne Mode of disposition see infra 
19. Overton’s Heirs vy. Overton’s 
iDsrs, ois) BovMion, . (Ky.) 613 Weir's 
Will, 9 Dana (Ky.) 434. 
20. Cross references: 
As affecting capacity in general see 
supra § 32. 
Burden of proof see supra § 55. 


Conclusiveness of judgments general- 
ly see Judgments § 1282 et seq. 


Effect of: 


Adjudication of sanity or insanity 
generally see Insane Persons §§ 
222-230. 


Appointment of guardian generally 
see Guardian and Ward § 108; 


Insane Persons §§ 266, 267. 
Presumptions see supra § 54. 

21. Titlow v. Titlow, 54 Pa.St. 216, 
93 Am.D. 691. 


[a] Adjudication month after exe. 
cution, of will is not prima facie evi- 
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The evidence should be as strong and 
demonstrative of such fact as when the object of 
It is not sufficient 
to show merely a cessation of the violent symptoms 
of the disorder, but a restoration of the faculties of 
the mind sufficient to enable the testator to judge of 
his act must be established.14 It is incumbent on the 
proponent to prove the existence of a lucid interval 
at the very time the will was exeented.1®> Mere proof 
is 
When an insane person writes his own will’ in his 
natural manner, and the provisions are sensible, 
proper, and judicious,!® the will itself proves that it 
was written during a lucid interval.?® 

[§ 86] g. Adjudication as to Insanity and Guard- 


WILLS 


ianship.?° 


quent thereto.?% 


insufficient.1® 


dence that the testator was mentally 
incompetent of making a will at the 
time of its execution. In re Clogs- 
ton’s Estate, 106 A. 594, 93 Vt. 46. 


22. Conn.—Reid v. Lord, 128 A. 
521, 102 Conn. 365. 


Ga.—Lucas v. Parsons, 23 Ga. 267. 


Tll.— Belz v. Piepenbrink, 149 N.E. 
483, 318 Ill. 528. 


Ind.—Stevens v. Stevens, 
1078, 127 Ind. 560. 


Iowa.—Mileham v. Montagne, 
N.W. 664, 148 Iowa 476. 


N.J.—In re Freeman’s Will, 127. A. 
802, 97 N.J.Eq. 347, 1 N.J.Misc. 642; 
Brady v. McBride, 39 N.J.Eq. 495; 
Whitenack v. Stryker, 2 N.J.Eq. 8. 


N.Y.—Van Guysling v. Van Kuren, 
35 N.Y. 70; In re Lapham’s Will, 44 
N.Y.S. 90, 19 Mise. 71, 2 Gibb.Surr. 
179; Matter of Taylor’s Will, 1 Edm. 
Sel.Cas. 375. 


[a] Evidence held sufficient to 
show testamentary incapacity.—In re 
Johnson’s Estate, 252 P. 1049, 200 Cal. 
299; Lucas v. Parsons, 27 Ga. 593. 


[b] Commitment to insane asylum 
by supreme court under Insanity L. 
§ 80, is prima facie evidence of in- 
sanity at the time the order adjudging 
person to be insane was entered. In 
re Brobst’s Estate, 182 N.Y.S. 532, 112 
Misc. 66. 


[c] Commission of decedent to in- 
sane asylum nearly year after making 
of will does not justify a finding that 
decedent did not have legal mental 
capacity at the time of the execution 
of the instrument. In re Whitmarsh’s 
Estate, 234 N.Y.S. 505, 133 Misc. 858. 


{d] Findi#ng of jury on probate of 
subsequent will.—The fact that a jury 
found that at the time the testator 
executed a subsequent will he was of 
unsound mind is not to be considered 
by the jury in deciding the validity of 
the prior will. Sewall v. Robbins, 29 
N.E. 650, 139 Mass. 164. 


[e] Hearsay recommendation of 
physician, as to initiating proceedings 
to have testatrix adjudged incom- 
petent, is insufficient evidence of in- 
capacity. Mecutchen vy. Gigous, 132 
A. 425, 150 Md. 79. 


{f] Inmate of asylum at date of 
will.—The mere fact that testator at 
the time his will was made was an in- 
mate of an insane asylum is not 
ground for an issue where the uncon- 
tradicted testimony shows that testa- 
tor had capacity. Draper’s Estate, 64 
A. 520, 215 Pa. 314. 


[g] Order appointing committee 
for inmate of state hospital, while 
not conclusive evidence of the incom- 
petency of such person, was, in a pro- 


26 N.E. 
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An adjudication of insanity or lunacy of 
a testator is prima facie?! but not conclusive?? evi- 
dence of the want of testamentary capacity. An ad- 
judication of insanity is conclusive only as to the 
time of the inquisition, and not anterior or subse- 


The prima facie effect of such an 


adjudication is overcome by evidence that for many 
years following the adjudication and prior to the 
execution of the will the testator acted normally.** 
An adjudication of unsoundness of mind and the ap- 
pointment of a guardian is prima facie evidence of 
testamentary incapacity,?> but only so long as the 
guardianship continues.?° 
soundness of mind and the appointment of a guard- 
ian is not conclusive evidence of ineapacity,?? al- 


An adjudication of un- 


ceeding to contest the will of such 
ward, prima facie evidence of in- 
competency at the time the will was 
made. In re Prentice’s Will, 181 N.Y. 
S. 679, 110 Misc. 456. 


[h] Retroactive finding.—(1) An 
adjudication that the testator was in- 
sane and that his insanity had existed 
for thirty days past is conclusive evi- 
dence of insanity at the date of the 
inquest, and prima facie evidence of 
insanity during the prior period over- 
reached by the findings. Fuller v. 
Williams, 264 P. 77,125 Kan. 154. (2) 
The finding of a lunacy commission as 
to the testator’s mental state three 
weeks before his death and covering a 
period during which the will was 
made is only prima facie evidence of 
facts found, and is not conclusive. In 
re Coleman’s Will, 103 A. 78, 88 N.J. 
ye 578 [afi 103 A. 52%, 83 N.J- Ea: 


23. Houston v. 
686, 217 Ala. 506. 


24. Waters v. Waters, 207 N.W. 
598, 201 Iowa 586. 


25. Ind.—Pepper v. Martin, 92 N. 
B.-777, 175 Ind. 580. 


Iowa.—Brogan vy. Lynch, 214 N.W. 
514, 204 Iowa 260; Waters v. Waters, 
207 N.W. 598, 201 Iowa 586; Reeves 
v. Hunter, 171 N.W. 567, 185 Iowa 
958; In re Cahill’s Estate, 136 N.W. 
214, 155 Iowa 340. 


Kan.—Mingle v. Hubbard, 293 P. 
513, 131 Kan. 844. 


Mass.—Boston Safe Deposit & 
Trust Co. v. Bacon, 118 N.E. 906, 229 
Mass. 585; May v. Bradlee, 127 Mass. 
414; Breed v. Pratt, 18 Pick. 115. 


N.Y.—In re Widmayer, 77 N.Y.S. 
663, 74 App.Div. 336; Matter of Pen- 
dleton’s Will, 5 N.Y.S. 849, 1 Conn. 
Surr. 480. 


R.I.—Hamilton vy. Hamilton, 10 R. 
Depo. 


Tex.—Clement v. Rainey, 
App.) 50 S.W.(2d) 359. 


Vt.—In re Cowdry’s Will, 60 A. 141, 


Grigsby, 116 So. 


(Civ. 


EE NAB ET By s-wave OICR | PMNS “Sika sas 
Dybeelecs Wild) 5G AS 01S 5 7.6) avec 
oo. 


26. Waters v. Waters, 207 N.W. 
598, 201 Iowa 586. 


27. Hawaii.—Matter of Lunalilo, 3 
Hawaii 519. 

Ind.—Harrison vy. Bishop, 30 N.E. 
1069, 131 Ind. 161, 31 Am.S.R. 422. 


Iowa.—Brogan vy. Lynch, 214 N.W. 
514, 204 Iowa 260; In re Hanrahan’s 
Estate, 166 N.W. 529, 182 Iowa 1242. 


Kan.—Simnitt vy. Kneemeyer, 262 
P. 554, 124 Kan. 790. 


Md.—Kelley y. Stanton, 118 A. 863, 


For later cases; developments and changes in the law see Annotations, same title and section number, 


§§ 86-87] 


though the guardianship existed at the time the will 
The effeet of a guardianship may 
be overcome by proof that the testator was mentally 
competent at the time the will was executed.*? 
While a judgment in proceedings to declare testator 
incompetent to manage his property or care for him- 


was executed.?5 


WILLS , 


self is evidence of the mental condition of the tes- 


tator at the time of the adjudication®® it has been 
both affirmed®! and denied®? that such adjudica- 
tion is prima facie evidence of testamentary inca- 
pacity. The appointment of a conservator is not con- 
An adjudication of insanity such as to 
require treatment is of less probative force upon 
capacity than an adju- 
dication that the person is incapable of caring for 
his property and requires a guardian.®* 


Adjudication of sanity. A discharge from a hos- 


elusive.?? 


the question of testamentary 


141 Md. 380. 


Mass.—Breed v. Pratt, 18 Pick. 115; 
Stone v. Damon, 12 Mass. 488. 

Miss.—Nebhan v. Mansour, i39 So. 
166, 162 Miss. 418 [sug error overr 
and am 139 So. 878, 162 Miss. 418]. 

Or.—Ames v. Ames, 67 P. 7387, 40 
Or. 495. 


Pa.—In re Hoffman’s Estate, 58 A. 
665, 209 Pa. 357. 


Tex.—Clement v. Rainey, (Civ. 
App.) 50 S.W.(2d) 359. 
Vt.—In re Wheelock, 56 A. 1013, 76 


bye 235; Williams v. Robinson, 39 Vt. 
We 

[a] Evidence held sufficient to 
sustain a: (1) Finding that the tes- 
tator had testamentary capacity. In 
re James’ Estate, 268 BP. 296, 131 Oki. 
142. (2) Judgment upholding a will, 
notwithstanding a prior adjudication 
of feeble-mindedness and appoint- 
ment of a guaridan. Simnitt v. Knee- 
meyer, 262 P. 554, 124 Kan. 790. 


[b] Revocation of  will.—Link- 
meyer v. Brandt, 77 N.W. 493, 107 
Iowa 750. 


28. Williams v. Robinson, 
267. 

29. In re Riddle’s Estate, (Okl1.) 
25 P:(2d) 763; Peace v. Peace, 299 
Pe 45157449) -OKl 9 023); . in=re James’ 
Estate, 268 P. 296, 131 Okl. 142; Lena 
v. Patterson, 242 P. 238, 113 Okl. 156; 
In re Wah-kon-tah-he-um-pah’s Es- 
tate, 232_-P. 46, 108" Ok) 1" Clarke 'v. 
Clark, 267 P. 534, 125 Or. 333; Ames 
v. Ames, 67 P. 737, 40 Or. 495. 


30. In re Johnson’s Estate, 252 P. 
1049; 200 Cal: 299; In’ re Ehle’s Es- 
tate, 2 Pi(2d) 398, 115 Cal-App. 656. 


31. In re Moore’s Will, 181 N.W. 


39 Vt. 


763, 191 Iowa 135. 
F [a] Proceedings without adjudi- 
cation is not sufficient to establish 


a prima facie case. In re Moore’s 
Will, 181 N.W. 763, 191 Iowa 135. 


In re Johnson’s Hstate, 252 P. 
200 Cal. 299; Rice v. Rice, 15 
545, 50 Mich. 448; In re Cow- 
SHAVEN GOAL D4 VT Vite B59; 


33. Pendarvis v. Gibb, 159 N.E. 
B08, Sos 5 LU eZs2  Meloughiin = sv. 
Sheehan, 145 N.E. 259, 250 Mass. 132. 


34. Waters v. Waters, 207 N.W. 
598, 201 Iowa 586. 


35. Mileham v. Montagne, 
W. 664, 148 Iowa 476. 

36. Mileham v. Montagne, supra. 

[a] Judicial finding of sanity only 
prima facie evidence of capacity. 
Wuller’s Est., 14 Pa.Dist. 89. 
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not conclusive*! 
ity. 


37. In re Fenton’s Will, 66 N.W. 


99, 97 Iowa 192. 

38. Use of intoxicants generally 
see supra § 82. 

39. Segal consequences of status 
generally see Drunkards § 77. 


40. In re Johnson’s Estate, 57 Cal. 
529; Lewis v. Jones, 50 Barb. (N.Y.) 
56 Pa. 


645; Leckey v. Cunningham, 
370. 


41. 
Herre v. Worrall, 2 Del.Co. 


Dugan’s Hstate, 6 Pa.Dist. 222; 
(Pa.) 


42. See Drunkards §§ 47-53. 


43. In re Fisher’s Estate, 259 P. 
75d, 82, Cal App. -215. 


44, Cross references: 


As affecting capacity in general see 
supra § 30. 
Burden of proof see supra § 57. 


Conduct toward friends and relatives 
see infra § 95 


Unjust or unnatural disposition see 
infra § 84 


45. [a] Evidence held sufficient: 
To show (1) insane delusion at the 
time of the execution of the will (In 
re Riley’s Estate, 274 P. 351, 206 Cal. 
286; In re Russell’s Estate, 210 P. 
249, 189 Cal. 759; In re Wasserman’s 
Estate, 148 P. 931, 170 Cal. 101; Burk- 
hart v. Gladish, 24 N.E. 118, 123 Ind. 
3837; Hardenburgh v. Hardenburgh, 
109 N.W. 1014, 133 Iowa 1; Clingen- 
peel v. Citizens’ Trust Co. of Boon- 
ville, Mo. (Mo.) 240 S.W. 177; Edge 
Va udse, 238 Ned Edopreddre Dobie, “vy. 
Armstrong, 55 N.E. 302, 160 N.Y. 584, 
5 Prob.Rep.Ann. 170 [rearg mod on 
other grounds 57 N.B. 1108, 161 N.Y. 
641]; Matter of Soden’s Will, 76 N.Y.S. 
877, 38 Mise. 25, 3 Mills Surr. 72; Mat- 
ter of Kahn’s Will, 5 N.Y.S. 556, 1 
Conn.Surr. 510; Miller v. White, 5 
Redf.Surr) (N.¥Y.) 3203. Merrill” -v: 
Rolston, 5 Redf.Surr. (N.Y.) 220; In 
re Johnson’s Estate, 196 P. 385, 100 
Or. 142; In re Rowell’s Estate, 157 
P. 1064, 80,Or. 617%; In re, Shanks’ 
Will, 179 N.W. 747, 172 Wis. 621); (2) 
monomania at the time of the execu- 
tion of the will (Dyar v. Dyar, 131 S. 
BE. 535. 161 Ga. 615); (3) that a tes- 
tator was the subject of insane de- 
lusions, affecting his children and in- 
fluencing the provisions of his will 
(Albrecht v. Hittle, 93 N.E. 351, 248 
Jll. 72); (4) that a testator who gave 
his property after the death of his 
sons and part of the income during 
their lives to a hospital was not in- 
sane generally or on the subject of 
his family (Daugherty v. State Sav- 
ings, Loan & Trust Co., 126 N.E. 545, 
292 Ill. 147); (5) that the testatrix, 
disinheriting her daughter, was a 
creature of diseased intellect and 


Drunkenness,** 
was a habitual drunkard®® is only prima facie*® and 
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pital for the insane is evidence of a change in men- 
tal condition,** but is not conclusive.*® 
cation in proceedings to set aside a guardianship 
over testator declaring him to be of sound mind is 
not conclusive evidence of mental capacity up to 
the date of its entry.3? 


An adjudi- 


An adjudication that the testator 


evidence of testamentary incapac- 


A commitment to a state hospital for inebri- 
ety*? is not prima facie evidence of permanent im- 
pairment of mental faculties.** 


[§ 87] h. Insane 
To invalidate a will on the ground of insane delu- 
sions or monomania the evidence must be sufficient 
to show their existence*® and that such delusions or 


Delusions and Moneomania.++ 


imagination, in the belief that her 
daughter was her enemy (Harris v. 
Merchants’ Trust Co., (N.J.} 147 A. 
577). (6) To support a finding of 
testamentary capacity. In re Fink- 
ler’s BHstate, (Cal.App.) 21 P.(2d) 
681; In re Broad’s Estate, (Cal.App.) 
19 P.(2d) 258; Hooper v. Stokes, 
(Fla.) 145 So. 855 {motion den 146 
So. 668]; Riley v. Casey, 170 N.W. 
742, 185 Iowa 461; Reichert. v. 
Reichert, 107 N.W. 1057, 144 Mich. 
295; In re Olson’s Estate, 180 N.W. 
1009, 181 N.W. 569, 148 Minn. 122; 
In re Diggins’ Estate, 149 P. 73, 76 Or. 
341; In re Garrecht’s Will, 219 N.W. 
378, 195 Wis. 596. (7) To sustain a 
finding that the will was the result 
of an insane delusion against son. 
Snell v. Weldon, 90 N.E. 1061, 243 111. 
496. (8) To sustain a finding that the 
testatrix had no insane delusion as 
to son and possessed testamentary ca- 
pacity. In re Baker’s Will, (N.J. 
Prerog.) 90 A. 1009. (9) Evidence 
that the testator believed that the 
contestant of the will desired his 
death supported a finding that the 
testator was under an insane delusion. 
In re Goldman’s Estate, 260 P. 586, 
86 Cal.App. 125, (10) In an action by 
a disinherited daughter to contest her 
father’s will on the ground of insan- 
ity of the father, in that he had an 
insane delusion that she was not his 
child, the evidence justified a finding 
that his false belief amounted to 
monomania, or an insane delusion. 
Ee Vv. Gruber, 222 (Siw. ellie 223 
To, 231. 


[b] Evidence held insufficient: (1) 
To render the beliefs of the testator 
with regard to the effect of medical 
reatment by a doctor upon his wife, 
and as to his relations with his wife 
and daughter conclusions, rather than 
delusions. Stevens v. Myers, 121 P. 
434 126 Ps 29,62) Or. 3%2.) Lovshow 
(2) an insane delusion on the part of 
a testator as to a conspiracy by his 
former divorced wife and her rela- 
tions to do him bodily injury (Ful- 
ton v. Freeland, 118 S.W. 12, 219 Mo. 
494, 131 Am.S.R. 576); (3) an insane 
delusion where the person omitted 
had taken a side opposite from the 
testator in family quarrels (Bauchens 
y. Davis, 82 N.E. 365, 229 Til. 557); 
(4) testamentary incapacity in that 
the testator had an insane delusion 
that certain of his nieces and nephews 
had mistreated him (Coffey v. Mil- 
ler, 169 S.W. 852, 160 Ky. 415, Ann. 
Cas.1916C 30); (5) that testator’s 
animus against the daughter was a 
delusion (In re Doster’s Estate, 113 
A. 831, 271 Pa. 68); (6) that the tes- 
tator was laboring under an insane 
delusion as to disinherited children 
(In re Riordan’s Estate, 109 P. 629, 18 
Cal.App. 313); (7) that the testator 
was the victim of insane delusions 
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monomania had a direct influence on the execution of 
the will.4® It is not enough to show an erroneous be- 
lief on the part of the testator in order to establish 
an insane delusion,*? but the evidence must show 
that the belief had no foundation in fact.* 
sane delusion is not established when the court is 
able to understand how a person situated as the tes- 
tator was might have believed all that the evidence 


when he made the will (In re Allen’s 
Estate, 171 P. 686, 177 Cal. 668; In re 
Scott’s Estate, 60 P. 527, 128 Cal. 57, 
5 Prob.Rep.Ann. 498; In re Powell’s 
Estate, 299 P. 108, 113 Cal.App. 670; 
In re Clark’s Estate, 280 P. 204, 100 
Cal.App. 857; In re Riordan’s Hstate, 
109) PP. 629, 13 Cal.App. 313; Farmer 
v. Davis, 124 N.E. 640, 289 Ill. 392; 
Hettick v. Searcy, 115 N.E. 842, 278 
Ill. 116; Walker v. Struthers, 112 N. 
BK. 961, 273 Ill. 387; Bradley v. Palm- 
er, 61 N.E. 856, 193 Ill. 15; Lockie v. 
Baker’s Estate, 227 N.W. 160, 208 
Iowa 1233; In re Hayes’ Estate, 238 
N.W. 245, 255 Mich. 338; In re Doty’s 
Estate, 180 N.W. 608, 212 Mich. 346; 
Haines v. Hayden, 54 N.W. 911, 95 
Mich. 382, 835 Am.S.R. 566; In re Mc- 
Dowell’s Will, (N.J.Prercg.) 140 A. 281 
[aff 137 A. 828, 5 N.J.Misc. 605, and 
aff 143 A. 325, 103 N.J.—q. 346]; In 
re Haness’ Estate, 130 A. 655, 98 N. 
J.Eq. 645; In re Williams’ Will, 123 
A. 555, 95 N.J.Eq. 702;- In re_Man- 
nion’s Hstate, 95 A. 988, 86 N.J.Eq. 
232; Burke v. Burke, 184 N.Y.S. 673, 
193 App.Div. 801; In re Ziegler’s Will, 
19 N.Y:S. 947, 65 Hun 621; In re Car- 
penter’s Will, 145 N.Y.S. 395; Bull v. 
Wheeler, 19 N.Y.St. 834, 6 Dem.Surr. 
123; Matter of Gross, 47 Hun 6338, 14 
Nay Stente oat <7 IN. Yost. 39 |3) Phil 
lips v. Chater, 1 Dem.Surr. (N.Y.) 533; 
In re Stephenson’s Hstate, 285 P. 224, 
132 Or. 234; In re Sturtevant’s Estate, 
HiSmi OA SO) es, 4925 OF. 269s Tn 
re Alexander’s Estate, 91 A. 1042, 246 
Pa. 58, Ann.Cas.1916C 33; Bennett’s 
WSt lO. Dist. U4or soster's) Hst,, 
9 Pa.Co. 216; Rodgers v. Fleming, 
(Tex.Civ.App.) 295 S.W. 326 [rev on 
other grounds 3 S.W.(2d) 77]; In re 
Bartels’ Estate, (Tex.Civ.App.) 164 
S.W. 859); (8) that testatrix was suf- 
fering under insane delusion that son 
disinherited was planning to kill her 
to obtain her money (In re Stern’s 
Estate, 244 N.Y.S. 250, 137 Misc. 668 
faff 256 N.Y.S: 54, 235. App.Div. 60, 
ait L85 oN. 162, 261. NY. 6179). —(9)), 
To support a finding that the testa- 
trix was not suffering from insane 
delusions. In re Lundquist’s Will, 
248 N.W. 410, 211 Wis. 541. (10) To 
sustain a finding that the testatrix 
was influenced by an insane delusion 
founded on a mistaken belief that 
she had been ordered from the house 
of a relative. Barr v. Sumner, 107 N. 
HG to 09) INE. (193, 183 Inds 402: 
(11) To warrant a finding that any 
supposed spirit message affected the 
testatrix in the execution of her will. 
Barr v. Sumner, supra. (12) Decla- 
rations of the testatrix showing a de- 
lusion with respect to the presence 
of her deceased sister did not es- 
tablish testamentary incapacity. In 
re Campbell’s Will, 136 N.Y.S. 1086. 
(13) That a father in one instance 
used lewd, language respecting his 
son is insufficient to prove insane de- 
lusion at execution of the will. Hoop- 
er v. Stokes, (Fla.) 145 So. 855 [mo- 
tion den 146 So. 668]. (14) Evidence 
as to the testator’s belief that as- 
tronomers would some day _ see 
through gates of heaven did not 
show an insane delusion. Rodgers vy. 
Fleming, (Tex.Civ.App.) 295 S.W. 326 
[rev on other grounds 3 S.W.(2d) 77]. 
(15) A delusion three weeks before 
execution of a will does not show 
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An in- 


permanent mental incapacity. Cronin 
v. Kimble, 144 A. 698, 156 Md. 489. 


[ec] Delusions as to religious be- 
liefs.— (1) Evidence in contest held 
to show that will was the product of 
a morbid and insane delusion in the 
matter of testator’s peculiar religious 
belief. Ingersoll v. Gourley, 139 P. 
207, 78 Wash, 406, Ann.Cas.1915D 570. 
(2) Evidence held insufficient to show 
that the testatrix was acting under 
the influence of an insane delusion as 
a result of a belief in spiritualism. 
In re Hanson’s Hstate, 151 P. 264, 87 
Wash. 113. 


{[d] That testator mistook the val- 
ue of his investments was not suffi- 
cient evidence ‘that he was_ la- 
boring under insane delusion, where 
will itself furnished no evidence of 
any such delusion. In re Friday’s 
Estate, 103 A. 553, 260 Pa. 157. 


[e] That testatrix in believing 
half-sister was illegitimate may have 
been mistaken had little tendency to 
show that the testatrix had insane 
delusions. Blake v. Rhode Island 
Hospital Trust Co., 163 A. 750. 


{f{] That testatrix made an inac- 
curate statement in her will in giv- 
ing her reason for making a bequest 
is no evidence of insanity or insane 
delusion. In re Bartels’ Estate, (Tex. 


Civ.App.) 164 S.W. 859. 
46. In re Greene’s Estate, 11 P. 
(2d) 947, 40 Ariz. 274; In re Hess’ 


histate, L920P, 35, 188 Cale 589 in re 
Sandman’s Estate, 8 P.(2d) 499, 121 
Cal.App. 9; In re Bartels’ Estate, 
(Tex.Civ.App.) 164 S.W. 859. 


[a] Evidence held sufficient to: 
(1) Establish that, although the tes- 
tatrix at the time of executing a will 
may have been the victim of a de- 
lusion that she was in communication 
with, and guided by, spirits, the dis- 
position of her property was not af- 
fected by such delusion so as to ren- 
der the will invalid. Bagwell v. 
Shanks, (Tex.Civ.App.) 260 S.W. 222. 
(2) Require a finding that the will 
of an epileptic, leaving part of prop- 
erty to others than her husband, was 
influenced by insane delusions, and 
was therefore invalid. In re Lund- 
quist’s Will, 238 N.W. 861, 205 Wis. 
667. (3) Show that insane delusion 
towards daughter influenced disposi- 
tion of property. Ballantine’ v. 
Proudfoot, 22 N.W. 392, 62 Wis. 216. 
(4) Show that the delusions suffered 
by the testator were not operating on 
his mind when he executed his will, 
but that the will was made when he 
had a clear purpose in mind and knew 
the persons to whom he wished his 
estate to go and the proportion that 
each should receive. In re Hart’s Es- 
tate, 89 A. 816, 243 Pa. 119, 


[b] Evidence held insufficient to: 
(1) Show that the testator’s insane 
delusions affected or entered into the 
execution of his will. Pendarvis v. 
Gibb; 159 NE. 853) “828 Ti 28a ins 
Farquharson, 32 Can.S.C. 58 [rev 33 
N.S. 261]. (2) To sustain the trial 
court’s conclusion that the testator’s 
obsession that some of his wife’s chil- 
dren were not his did not affect or in- 
fluence testator in making his will. 


[§ 81 


shows that he did believe and still have been in 
full possession of his senses.*® The fact that the tes- 
tator distributes his property unequally among the 
natural objects of his bounty because of prejudice 
or unfriendliness does not establish that he labored 
under an insane delusion toward relatives as to 
whom slight provision or no provision at all is 
made,°° but it is a circumstance to be considered,°? 


In re Behm’s Will, 203 N.W. 718, 187 
Wis. 10. 


47. In re Henry’s Estate, 
W. 605, 167 Iowa 557. 


48. In re Gunther’s Estate, 248 P. 
514, 199 Cal. 119. 


[a] Evidence held sufficient to 
furnish a substantial basis for the 
testator’s belief that his disinherited 
son was disloyal and untruthful. In 
re Nicholas’ Will, 215 N.Y.S. 292, 216 
App.Div. 399 [aff 155 N.E. 885, 244 
Ny Dolls : 


[b] Evidence held insufficient.— 
(1) To sustain a contention that the 
testatrix, because of delusions that 
her brother desired to kill her, made 
no provision for him in her will. 
Lareau v. Lareau, (Mo.) 208 S.W. 241. 
(2) The testator’s belief that his wife 
had married him only for money and 
that she had ‘not treated him proper- 
ly was not so unwarranted as to 
show mental incompetency to make 
will. In re Greene’s Estate, 11 P.(2d) 
947, 40 Ariz. 274. (3) In a contest 
of a will by the minor children of the 
testator, who had devised his prop- 
erty to his sister, wherein it was con- 
tended that the testator was suffer- 
ing insane delusions regarding the 
proportionate amount of money he 
had expended on his divorced wife * 
and children, and the attitude of his 
wife toward permitting him to visit 
his children, and the belief that his 
wife was teaching his children that 
he was not their father, it was held 
that the evidence introduced showed 
such to be beliefs founded on an un- 
substantial basis and not insane de- 
lusions. Burris v. Burris, 276 S.W. 
820, 210 Ky. 731. 


[ec] Belief that daughter used liq- 
nor and drugs, when in fact she did 
not, is not sufficient proof of incapac- 
ity in the absence of any showing 
that the belief was without reason or 
evidence. In re Shay’s Estate, 237 
P...1079, 196 Cal. 355. 


[dad] Prima facie case.—Where a 
daughter contesting a will, whose re- 
lation to the testator was admitted, 
proved that for forty two years he 
never questioned the fact, and that 
his attitude was uniformly that of an 
affectionate father, and called all the 
apparently available witnesses who 
would be likely to know of the ex- 
istence of any fact, circumstance, or 
evidence affording reason for the tes- 
tator’s belief that she was not his 
daughter, and elicited from all of 
them that they knew of no such fact, 
circumstance, or evidence, she made 
a sufficient prima facie case. In re 
Ruseeltie state, 210 P. 249, 189 Cal. 

59. 


149 N. 


49. Burris v. Burris, 276 S.W. 820, 
210 Ky. 731. 


50. Farmer v. Davis, 124 N.E. 640, 
289 Ill. 392; In re Barlum’s Estate, 
215 N.W. 299, 240 Mich. 398; Hdward- 
son v. Gerwien, 171 N.W. 101, 41 N. 
IDE GS 


Right to make unjust or unnatural 
will see infra § 231. 


51. In re Sandman’s Estate, 8 P. 
(2d) 499, 121 Cal.App. 9 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 87-89] 


and when unexplained tends to show a delusion.®?: 
A-mere groundless belief manifested under sudden- 
ly aroused emotions and which lacks persistence 
and continuity affords no evidence of mental delu- 


sion.°? 


[§ 88] i. Peculiar Belief or Opinion and Eccen- 
Testamentary incapacity is not establish- 
ed by proof that the testator entertained peculiar 
Evidence of eccentricities, as 
in the case of aged persons,®® does not establish tes- 


tricity.°+ 
beliefs or opinions.®® 


tamentary incapacity.>7 
Religious beliefs.°8 


52. In re Sandman’s Hstate, su- 
pra. 
53. Schweitzer v. Bean, 242 S.W. 


63, 154 Ark. 228. 


54. As affecting capacity in gener- 
al see supra § 365. 


55. Grosh v. Acom, 156 N.E. 485, 
325 Ill. 474. 

[a] Superficial opinions, based on 
actual impressions resulting from in- 
cidental conversations or observa- 
tions, are of little value in determin- 
ing testamentary capacity, and of no 
value against uncontradicted evi- 
dence that the testator conducted in- 
telligently and successfully impor- 
tant business. Forberg v. Maurer, 
168 N.E. 308, 336 Ill. 192. 


{b] That testatrix had placed up- 
on certain dreams far-fetched inter- 
pretations without reason, where not 
connected with the testamentary act, 
and not exerting any influence there- 
on, cannot be held to overcome 
abundant evidence that testatrix was 
of sound mind. Gay v. Gay, 209 S. 
W. 11, 183 Ky. 238. 

56. See infra § 90. 

57. Cal.—In re Packer’s Estate, 
129 P. 778, 164 Cal. 525. 

Tll.—Long v. Brink, 187 N.E. 508, 
353 Ill. 549; Forberg v. Maurer, 168 
N.E. 308, 336 Ill. 192; Estes v. Clark, 
148 N.E. 263, 317 Ill. 585. 

Iowa.—Bennett v. Hibbert, 55 N.W. 
93, 88 Iowa 154. 

Minn.—Woodville v. Morrill, 153 N. 
W. 131, 130 Minn. 92. 

N.Y.—In re. Halbert’s Will, 37 N. 
WS. 27151; lo) Misc, 308, 1. Gibb.Surr, 


4couy inure Zopristisy Wall, 79. N. xs. 
435; Bristed v. Weeks, 5 Redf.Surr. 
529. 


Tex.—Vaughan v. Malone, (Civ. 


App.) 211 S.W. 292 [dism f w j]. 


Eng.—Pilkington v. Gray, [1899] A. 
Cc. 401. 


Que.—Madore v. Martin, 3 Dom.L. 
R. 731, 18 Rev. de Jur. 480. 


[a] Evidence held sufficient to 
show sufficiently abnormal conduct to 
justify a finding of testamentary in- 
capacity, and not mere eccentricity, 
which would render the opinions of 
nonexpert witnesses based thereon in- 
sufficient. Central Prust Co.) of 
Owensboro v. Bennett, 270 S.W. 821, 
208 Ky. 281. 


[b] Evidence of testator’s mental 
peculiarities, without proof of his nor- 
mal condition and conduct, and evi- 
dence of occasional instances of ec- 
centricity at times other than at the 
execution of the will, without precise 
proof of the testator’s ordinary hab- 
its of mind and body, are without 
bearing on the testator’s mental con- 
dition at the execution of his will, 
the material point being the depar- 
ture from testator’s normal condi- 
tion. In re Hock’s Will, 129 N.Y.S. 
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lief, regardless of the character of the religion, is not 
evidence of mental incapacity.°® 
alism is not evidence of an unsound mind,°° unless 
the testator’s mind is controlled by such belief so 


Belief in spiritu- 


as to prevent a rational disposition of his proper- 


ty.o1 


byes 


Mere religious fervor or be- 


196, 74 Misc. 15, 8 Mills Surr. 415. 


[c] Evidence that testator was 
eccentric, nervous, and irritable, and 
upon occasions subject to fits of an- 
ger and profanity is not sufficient to 
show testamentary incapacity. In re 
ore 15 INE Ws fools el 85) avtich. 


[d] That decedent, acted and 
spoke peculiarly, questioned legiti- 
macy of his children, and was peevish 
and stubborn concerning them, does 
not establish mental incapacity, al- 
though it may be indicative of mental 
decay. In re Loh’s Will, 131 A. 213, 
3 N.J.Mise. 1218. 


[e] That testator exhibited nu- 
merous eccentricities, such as un- 
pounded belief in a patent medicine 
as a cure for all ills, wanting to make 
political speeches, getting up in the 
night, singing psalms in his room, 
taking the house dogs hunting, the 
exhibition of live stock at church 
meetings, failure to recognize ac- 
quaintances, and disconnected conver- 
sations, is insufficient to show want 
of testamentary capacity, where at 
all times he was able to carry on his 
business, and when he made his will 
he understood all that was said and 
done. Winn y. Grier, 117 S.W. 48, 217 
Mo. 420. 


58. As affecting capacity in gen- 
eral see Supra § 35. 


59. Minturn v. Conception Abbey, 
(Mo.App.) 61 S.W.(2d) 352. 


[a] That testator misconceived ef- 
ficacy of his prayers and overestimat- 
ed his relationship with the Lord does 
not authorize the jury to declare the 
testator without testamentary capac- 
ity. Holden v. Bennett, 49 S.W.(2d) 
568, 2438 Ky. 667. 


60. Ky.—Nalty’s Adm’r v. Franz- 
man’s Ex’r, 299 S.W. 585, 221 Ky. 709. 


Md.—Mecutchen v. Gigous, 132 A. 
425, 150 Md. 79. 


Mich.—In re Saunders’ Estate, 209 
N.W. 75, 235 Mich. 342. 


Pa.—Buchanan v. Pierie, 54 A. 583, 
205) Pa. 1235 97 “Amis Ri 12b.8 6. Probe 
Rep.Ann. 448. 


Wash.—In re Hanson’s Estate, 151 
P. 264, 87 Wash. 113. ‘ 


61. In re Willit’s Estate, 
Bove loa larson 


[a] Evidence held sufficient.—Hvi- 
dence regarding an eighty-eight year 
old testator’s spiritualistic activities, 
belief in mediums, etc. sustains a 
verdict that his will leaving his prop- 
erty, except for minor legacies, to a 
spiritualist companion, who had ob- 
tained eighty-five thousand dollars 
from him during his lifetime, was 
void for her undue influence and his 
mental incapacity. In re Willits’ Es- 
taterdOoaewwoodpmliion@ala hi 3. 


Insane delusions as to religion see 
supra § 87. : 


165 P. 


[§ 89] j. Physical Condition and Mental De- 
rangement Therefrom.®? 
tator is not in sound health at the time his will is 
executed does not establish testamentary incapac- 
Incapacity is not established by the mere 


The mere fact that the tes- 


62. Cross references: 

As affecting capacity in general see 
supra §§ 39-42. 

Burden of proof see supra § 59. 

Old age and accompanying weakness 
see infra § 90. 

Presumption arising from physical 
condition see supra § 58. ; 


63. Ill.—Beemer v. Beemer, 96 N. 
BH. 1058, 252 Ill. 452. 


Iowa.—Speer v. Speer, 123 N.W. 176, 
146 Iowa 6, 27 L.R.A.N.S. 294, 140 Am. 
S.R. 268. 


N.Y.—In re Dunn, 171 N.Y.S. 1056, 
184 App.Div. 386. 


Pa.—Walton’s Estate, 15 Pa.Dist.& 
Co. 447; Kelly’s Hstate, 15 Pa.Dist. 
&Co. 269. 


Va.—Wooddy v. Taylor, 77 S.E. 498, 
114 Va. 737. 
(1) 


[a] Evidence held sufficient: 

To establish that the testator, who 
executed his will immediately before 
he was taken into the operating room 
for an operation from which death en- 
sued, had sufficient teStamentary ca- 
pacity. In re Halton’s Estate, 161 A. 
809,- ATT ON. S.bqs 14337) Dot show 
that a testator was in an enfeebled 
condition both mentally and physical- 
ly, and that his mental condition was 
somewhat abnormal, but not to such 
an extent as to incapacitate him from 
making a valid will. Succession of 
Mord. 9290. 64,, Vols Bates Gs ee eco: 
show testamentary incapacity of a 
testator seriously ill in hospital who 
signed a will drawn under the di- 
rection of the sole taker, disinheriting 
kin. Eble v.. Bloch, 17 P.(2d) 867%, 172 
Wash. 223. (4) To support finding 
that the testator lacked testamentary 
capacity at the time of executing his 
will, due to illness and the influence 
of drugs. In re Lande’s Estate, 236 
N.W. 705, 183 Minn. 419. (5) To sus- 
tain a finding of testamentary inca- 
pacity. Gillham v. Mutual Aid Un- 
jon; ~ 293" Sow.) 1023 173 9 Arka tent: 
Stanley v. Wentworth, 265 S.W. 470, 
205 Ky. 108. (6) To sustain a finding 
that the testator, although ill, was 
of sound mind at the time of the 
execution of his will. In re Connor’s 
Will, 7 N.Y.S. 855, 5 Silv.Sup. 261, 55 
Hun 606 [aff 27 N.E. 413, 124 N.Y. 
663]; Brown v. Minter, 207 P. 976, 86 
Okl. 268; Portner v. Portner’s Ex’rs, 
112 S.E. 762, 183 Va. 251. (7) A per- 
son who discussed the terms of the 
will, revised the first draft, and in the 
opinion of disinterested witnesses, was 
competent when the will was exe- 
cuted, had testamentary capacity, de- 
spite cerebral hemorrhages and evi- 
dence of incompeteney at other times. 
me lead a Hstate, 5 P.(2d) 92, 138 

Ie : 


[b] Evidence held insufficient: 
(1) To show incompetency to make 
will because of physical condition or 
mental irresponsibility. In re Hol- 
loway’s Hstate, 235 P. 1012, 195 Cal. 
711; Payton v. Shipley, 195 FP. 125, 
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fact that the testator suffered from disease®* such as 
disease,°® cancer,°** cholera, ee 


apoplexy,°® Bright’s 


dropsy,°°® epilepsy, ity influenza, 71 paralysis,‘ 
monia,’® or tubereulosis,’* or because at the time of 
the execution he was in a dying condition.*® 
ever, the fact that a testator is in an enfeebled condi- 
tion at the time of the execution of the will is en- 
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pneu- 


How- 


titled to consideration,’® and is of marked signifi- 


80 Okl. 145. (2) To show testamen- 
tary incapacity, although the testa- 
tor suffered from a deficiency of the 
thyroid gland arresting mental de- 
velopment since she was nine years 
old. Succession of Brugier, 83 So. 
866, 146 La. 29. (3) To show that the 
testator was not physically or men- 
tally able to execute a valid will, or 
that he was in such a weakened con- 
dition as to be unable to resist the 
proponent, or that the will as probat- 
ed was hers and not his. In re Full- 
has’ Estate, (Tex.Civ.App.) 228 S.W. 
659. (4) Where the testator, aged 
nineteen, became seriously ill, and was 
taken to a hospital where at times 
he was delirious, evidence held insuf- 
ficient to overcome the presumption 
of sanity with respect to his condi- 
tion at the time the will was executed. 
In re Relph’s Estate, 221 P. 361, 192 
Cal. 451. 


{c] Bvidence that testator had 
wild eyes and trembled does not show 
lack of mental capacity. Birchett v. 
Smith, 133 A. 117, 150 Md. 369. 


[d] Mere evidence of cerebral 
hemorrhage, somewhat impaired men- 
tality, defective memory, occasional 


inability to recognize friends, and al- 
tered personality, was insufficient to 
impeach the validity of a will. Bish- 
oy, v. Scharf, 241 N.W. 3, 214 Iowa 
644. 


64. [a] Evidence held sufficient: 
(1) To show capacity, although the 
testator was afflicted with syphilis, in 
poor health, and highly depressed and 
emotional. In re Kull’s Estate, 133 
A. 296, 4 N.J.Mise. 434. (2) To sup- 
port a finding that testator was men- 
tally incompetent when he executed 
the will. Dunkeson v. Williams, 
(Mo.) 242 S.W. 653. (3) Evidence of 
the testatrix’s syphilitic condition, 
fits and spells, slow mentality, and 
eccentricities sustained the jury’s 
verdict setting aside the will for men- 
tal incapacity. Doyle v. Schafer, 14 
S.W.(2d) 413, 228 Ky. 83. 


65. [a] Evidence held insufficient 
to warrant the inference that the will 
expressed the testamentary intention 
of the testatrix. In re Mooney’s Will, 


132 N.Y.S. 705, 73 Misc. 315, 8 Mills 
Surr. 342. 
66. [a] Evidence held sufficient 


to: (1) Show testamentary capacity. 
In re Schreiber’s Will, 5 N.Y.S. 47. 
(2) Sustain the jury’s finding that the 
will was invalid. Bowen’s Ex’r v. 
Bowen, 94 S.E. 166, 122 Va. 1 


67. Beemer v. Beemer, 96 N.E. 
1058, 252 Ill. 452. 


[a] Evidence held sufficient to: 
(1) Show incapacity of testator suf- 
fering from cancer of the tongue and 
jaw. Cavanaugh v. Cavanaugh, (Tex. 
Civ.App.) 238 S.W. 1019 [error re- 
fused]; In re Faucett’s Hstate, 295 
P. 118, 160 Wash. 295. (2) Support 
a verdict finding that the testator, 
suffering from cancer of prostate 
gland, had sufficient mental capacity. 
In re Guthrie’s Estate, 241 N.W. 202, 
257 Mich. 180. 

[b] Evidence held insufficient to: 
(1) Prove incapacity of the testator 
suffering from cancer of the prostate 


gland. In re Adams’ Hstate, 206 P. 
947, 120 Wash. 189. (2) To show in- 
capacity of testator suffering from 
cancer of the tongue. Beemer v. 
Beemer, 96 N.E. 1058, 252 Ill. 452. 


63 [a] Evidence held insufficient 
to show incapacity. Galvez v. Galvez, 
26 Philippine 243. 


69. [a] Evidence held sufficient 
to justify a finding that the testatrix, 
ill, was mentally competent. In re 
Ellis’ Estate, 254 P. 837, 143 Wash. 
142. 


[b] Evidence held insufficient.— 
In an action to set aside a judgment 
probating a will executed by a sixty 
year old testatrix who was afflicted 
with dropsy and prior to execution of 
will had at times fallen into a stupor, 
the evidence was insufficient to prove 
that she was not possessed of testa- 
mentary capacity at the particular 
time the will was executed. Hill v. 
Crow, (Tex.Civ.App.) 241 S.W. 184. 


70. [a] Evidence held sufficient 
to show that a testator, afflicted with 
epilepsy, had mental capacity to exe- 
cute a will. In re Derusseau’s Will, 
184 N.W. 705, 175 Wis. 140, 16 A.L.R. 
1412. 


71. [a] Evidence held insufficient. 
—Where the question of the alleged 
testamentary incapacity of a testator 
depended solely on whether he, a 
strong man in middle life, suddenly 
stricken with influenza, ending fa- 
tally, was continually irrational and 
wholly unconscious during the last 
four days of his sickness, during 
which the will was executed, the evi- 
dence was insufficient to sustain a re- 
fusal to probate the will because of 
mental incapacity. Adkins v. Henson, 
(Tex.Civ.App.) 256 S.W. 967. 


72. |[a] Evidence held sufficient: 
(1) To establish mental capacity of 
the testator, notwithstanding he had 
previously suffered from an apoplec- 
tic stroke which left him partly par- 
alyzed. Novicki v. O’Mara, 124 A. 
672, 280 Pa. 411. (2) To show testa- 
mentary capacity. Edington v. Stine, 
LOE 20) Se Teese Kane ol ora elne ere 
Bright’s Hstate, 300 P. 229, 89 Mont. 
394; Ulmer’s Hst., 3 Pa.Co. 360. (3) 
To sustain a finding that the testa- 
trix, who had suffered a severe para- 
lytie stroke and tried to commit sui- 
cide, had insufficient testamentary ca- 
pacity. In re Kober’s Will, 285 P. 
1032, 182 Or. 421. (4) Evidence that 
the testator was more than eighty 
years of age, that he had had several 
strokes of paralysis, and a cancer in 
his mouth, which made him practical- 
ly helpless and confined him to his 
bed, and at times put him in a stupor 
from which he would have to be 
aroused, is sufficient to sustain a find- 
ing that the testator was without ca- 
pacity to make his will. Cavanaugh 
v. Cavanaugh, (Tex.Civ.App.) 238 S. 
W. 1019 [error refused]. 


[b] Evidence held insufficient to: 
(1) Prove testamentary capacity of 
the testatrix, who suffered a paralytic 
stroke an hour before execution. In 
re Cook’s Hstate, 229 N.Y.S. 805, 132 
Mise. cU71) ath 2/319 Ney. S: 722], (2) 
Support a finding of testamentary ca- 
pacity. In re Gilbert, 189 N.Y.S. 868, 
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cance where there is also evidence tending directly 
to show his feeble mental condition.77 


[§ 90] k. Old Age and Accompanying Physical 
and Mental Weakness.‘§ 
is not established by evidence that at the time of 
the execution of the will the testator was advanced in 
years,’® although the will is executed while he is 


Testamentary incapacity 


197 App.Div. 865. (3) Sustain the 
burden of proving execution and tes- 
tamentary capacity of a testator suf- 
fering from pneumonia and paralysis. 
In re “Morris’ wee 200 N.Y.S. 831, 120 
Misc. 824. 


[c] That teetatrts after making" 
her will suffered a paralytic stroke 
and that she manifested mental weak- 
nesses, was restless, and unreason- 
able, did not establish lack of testa- 
mentary capacity when she made the 
will. In re Clapp’s Estate, 161 N.Y.S. 
456, 97 Misc. 576 [Laff 163 N.Y.S. 1112]. 


73. [a] Evidence held insufficient 
to show lack of testamentary capacity 
on deathbed suffering from pneumo- 
nia. In re Casarotti’s Estate, 192 P. 
1085, 184 Cal. 73; In re Brown’s Es- 
tate, 257 N.Y.S. 864, 143 Misc. 688. 


74. j([a] Evidence held sufficient 
to sustain a jury’s finding of testa- 
mentary incapacity of the testator, 
suffering from tuberculosis and from 
psychosis. In re Riley’s Estate, 274 
P. 351, 206 Cal. 286. 


{[b] Evidence held insufficient to 
show testamentary incapacity. Bai- 
Wee v. Bailey, 212 S.W. 595, 184 Ky. 


75. In re Knight’s Will, 150 N.Y.S. 
137, 87 Misc. 577, 12 Mills Surr. 567. 


[a] Evidence held sufficient to 
show testamentary capacity of testa- 
tor executing will (1) one day (in 
re Smith’s Will, 133 A. 43, 4 N.J.Misc. 
353; In re Buchan’s Will, 38 N.Y.S. 
1124, 16 Misc. 204, 1 Gibb. Surr. 578), 
(2) eight hours (in re Seagrist’s Will, 
32 N.Y.S. 1095, 11 Misc. 188, 1 Gibb. 
Surry 20! atiwsd aN ves 496, 1 App. 
Divs 615 «(ati 48°N.B. 11075. Tos Noy, 
682)]), (3) six hours (In re Walther’s 
Will, 7 N.Y.S. 417), (4) or two hours 
(Hathorn v. King, 8 Mass. 371, 5 Am. 
D. 106) before death. 


[b] Evidence held insufficient to 
show: (1) That the testatrix was, by 
reason of the near approach of death, 
unable to make a will. In re Dillon’s 
Will, 87 A. 161, $2 N.Jvbg. 322:  ¢2) 
Lack of testamentary capacity of the 
testator executing will two days be- 
fore death from pneumonia. In re 
Brown's Estate, 257 N.Y.S. 864, 143 
Misc. 688. 

76. In re Doolittle, 94 P. 240, 153 
Cal. 29; In re Swain’s Hstate, 174 N. 
W. 493, 189 Iowa 28; Bradshaw v. 
Brown, (Tex.Civ.App.) 218 S.W. 1071 
[dism f w j]. 

77. In re Doolittle, 94 P. 240, 153 
Cal. 29. 

[a] Evidence held sufficient to 


show want of mental capacity. In 
re Doolittle, 94 P. 240, 153 Cal. 29. 


78. Age as affecting capacity in. 


general see supra § 39. 


Marriage at advanced age see infra 


94. 

Presumption arising from old age 
see supra § 58. 

79. Cal.—lIn re Clark’s Estate, 149 
P. 828, 170 Cal. 418. 


Tll.—Kuehne v. Malach, 121 N.E. 
391, 286 Ill. 120; Beemer v. Beemer, 
96 N.H. 1058, 252 Ill. 452. See Smith 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 90] 


physically infirm®® or suffering from senile de- 
mentia,®! or because of eccentricities. *? 
memory of an aged person does not prove incapac- 


v. Smith, 205 Ill.App. 116. 


towa.—In re Koll’s Estate, 206 N. 
W. 40, 200 Iowa 1122; Ranne v. Hodg- 
es; 162 N.W. 808, 181 Iowa 162. 


112 So. 375, 163 La. 489. 


Md.—Jennings v. Pendergast, 
Md. 346 

N.Y.—Dobie v. Armstrong, 55 N.E. 
302, 160 N.Y. 584; In re Radley’s Will, 
239 N.Y.S. 44, 228 App.Div. 119; In 
re Sullivar’s Will, 213 N.Y.S. 662, 216 
App.Div. 266 [motion den 152 N.E. 
445, 242 N.Y. 602]. 


Pa.—In re Lawrence’s Estate, 132 
A. 786, 286 Pa. 58; Sharp’s Appeal, 
19 A. 679, 134 Pa. 492. 


Tex.—Buchanan vy. Davis, (Commn. 
App.) 12 S.W.(2d) 978 [aff (Civ.App.) 
300 S.W. 985, reh den (Commn.App.) 
15 S.W.(2d) 562]; McCannon v. Mc- 
Cannon, (Civ.App.) 2 S.W.(2d) 942. 


[a] Evidence held to show capac- 
ity of testator of: (1) Seventy years. 
In. re Me-hun-kah’s Estate, 189 P. 
867, 78 Okl. 214; Stelle v. Kanetzky, 
(Tex.Civ.App.) 259 S.W. 657. (2) Sev- 
enty-one years, In re Littlejohn’s Es- 
tate, 215 N.W. 55, 239 Mich. 630. (3) 
Seventy-four years. In re Delmar’s 
Walls 2h GNGYS. 4120, Las eMuise, 237 
[aff 222 N.Y.S. 796, 220 App.Div. 827]. 
(4) Seventy-six years. Bailey v. 
Oberlander, 161 N.E. 65, 329 Ill. 568; 
In re Wolf’s Will, 188 N.Y.S. 438, 196 
App.Div. 722. (5) Seventy-seven 
years. In re Ashley’s Will, 140 A. 
564, 102 N.J.Eq. 346 [aff 143 A. 916, 
103 N.J.Eq. 373]; In re Morrisey’s 
Will, 111 A. 26, 91 N.J.Eq. 480; In re 
Severson’s Hstate, 267 P. 396, 125 Or. 
545. (6) Seventy-eight years. Ward 
v. Harrison, 127 A. 691, 97 N.J.Eq. 309 
[aff sub nom. In re Bishop’s Will, 125 
A. 384, 96 N.J.Eq. 595, 2 N.J.Misc. 
DAN eee Tey NOG WAI, wh Ts Ne Yass 
756, 196 App.Div. 131; In re Phillips’ 
MAA meio: St G2 Cane 0/0) sOls a Gla pue (Ce) 
Highty years. Mahaffey v. Mahaffey, 
298 S.W. 492, 174 Ark. 1153; Farmer 
v. Davis, 124 N.H. 640, 289 Ill. 392; 
Moriarity v. Palmer, 121 N.E. 219, 
286 Ill. 96; Wilsey v. Ellis, 89 Ill.App. 
632; In re Fortner’s Will, 206 N.W. 
969, 188 Wis. 594. (8) Wighty- one 
years. Munz v. Bort, 138 N.E. 644, 
307 Ill. 412; Sevening v. Smith, 133 
N.W. 1081, 153 lowa 639. (9) Bighty- 
six years. Brereton v. Glazeby’s Es- 
tate, 231 N.W. 566, 251 Mich. 234. 
(10) Bighty-seven years. In re Dale’s 


10 


mstater 17199 P. 27045192 (Ornate CLL) 
Highty-eight years. Kaechlen v. Bar- 
ringer, (Mo.) 19 S.W.(2d) 1033. (12) 


Ninety years. Matter of Butalid, 10 
Philippine 27. (13) Ninety-three 
years. In re Phillips’ Hstate, 261 P. 
709, 202 Cal. 490. (14) Ninety-four 
years. In re Buckman’s Will, 85 A. 
246, 80 N.J.Eq. 556; Collins v. Long, 
186 P. 1038, 95 Or. 63, 8 A.L.R. 1370. 


[b] Evidence held insufficient to 
shew incapacity of testator of: (1) 
Seventy-four years. In re Grosse’s 
Will, 243 N.W. 465, 208 Wis. 473. (2) 
EHighty years. In re Bossom’s* Will, 


TOON esa woes 199, App. Div. ros89s) In 
re Lawrence’s Estate, 132 A. 786, 286 
Pa. 58. (38) Ninety-one years. In re 
Fousek’s Estate, 175 N.W. 29, 188 
Iowa 700. 

se. 


Cal.—Rollins v. Smith, 238 P. 
171, 72 Cal.App. 773. 


Ill.—Kuehne v. Malach, 
391, 286 Ill. 120. 


Sate —Frazie’s Ex’x v. Frazie, 217 S. 
. 668, 186 Ky. 618. 


121 N.E. 
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N.Y.—In re Radley’s Will, 239 N.Y. 
S. 44, 228 App.Div. 119. 


Pa.—In re Miller’s Hstate, 108 A, 
616, 265 Pa. 315. 


Wash.—In re Riley’s Estate, 300 P. 
159, 163 Wash. 119. 


[a] Evidence held to show capac- 
ity: (1) Sixty years old suffering 
from paralysis. In re Gardiner’s Will, 
227 N.Y.S. 550, 181 Misc. 874. (2) Six- 
ty-five years of age suffering from 
paralysis. Goff v. Gerhart, 147 N.E. 
419, 316 Tl). 518. ~ (8). Seventy year 
old testatrix while sick in hospital. 
In re Jernberg’s Estate, 190 N.W. 
990, 153 Minn. 458. (4) Seventy-five 
years old. Johnson v. Newton, 58 
App.D.C. 118, 25 F.(2d) 542. (5) 
HKighty years old. Clark v. Clark, 267 
P. 634, £25) Or. 333s in re, Rose's: Hs- 


tate, 72 A. 800, 223 Pa. 454. (G6) 
Highty-two years. Down v. Com- 
stock, 149 N.E. 507, 318 Ill. 445. (7) 


Highty-three years. In re Sturte- 
vant’s Estate, 178 P..192, 180 P. 595, 
92 Or. 269. (8) Highty-four year 
old testator afflicted with Bright’s 
disease and serious bladder trouble 
and- addicted to the habit of taking 
morphine, Williams v. Davis, 233 S. 
W. 886, 192 Ky. 433. (9) Highty-four 
years old, who executed will on his 
deathbed. In re Clark’s Estate, 149 
P. 828, 170 Cal. 418. (10) Ninety 
years of age, blind, partially deaf, 
and bedridden. Salinas v. Garcia, 
(Tex.Civ.App.) 135 S.W. 588. 


[b] Evidence held insufficient to 
show incapacity: (1) Seventy-seven 
year old man, suffering from cancer 
of the bladder. In re Shay’s Hstate, 
230 BPA 109, 1960 Cal. 35540 (2) SevR 
enty-eight years. In re McDonough’s 
Histate, 251 P. 916, 200 Cal. 57. (3) 
Highty-two years. Succession of 
Rouquette, 108 So. 319, 161 La. 155. 
(4) Highty-three years. Frazie’s Ex’x 
v. Frazie, 217 S.W. 668, 186 Ky. 613. 
(5) BHighty-eight years old, infirm, 
willful, and exacting of those whom 
he considered as dependents, and 
with failing eyesight and deafness. 
Thornton v. Thornton’s Ex’rs, 126 S. 
EH. 69, 141 Va. 232. 


[ec] Arteriosclerosis did not show 
incapacity to execute a will about a 
year before an examination showing 
such disease. In re Whitmarsh’s Hs- 
tate, 234 N.Y.S. 505, 133 Misc. 858. 


[d] ‘That testatrix was of advanc- 
ed years and totally blind during the 
latter part of life, and had suffered 
from bowel trouble for some years 
before death, is of little probative val- 
ue in establishing unsoundness of 
mind. In re Lochmiller’s Estate, 202 
N.W. 75, 199 Iowa 358. 


{e] Prima facie case of capacity.— 
Testimony of subscribing witnesses 
that the testator, eighty-three years 
old and suffering from diseases af- 
fecting his body and mind, was in 
sound mind when the will was exe- 
cuted, made a prima facie case of 
mental capacity. In re Swan’s Es- 
tate, 170 P. 452, 51 Utah 410. 


81. Wisner v. Chandler, 147 P. 849, 
95 Kan. 36; Succession of Schmidt, 
52 So. 160,125 La. 1065; In re Grosse’s 
Will, 248 N.W. 465, 208 Wis. 473. 


[a] Evidence held sufficient: (1) 
To show incapacity of eighty year old 
testator. In re Johnson’s Hstate, 252 
P. 1049, 200 Cal. 299. (2) To show 
incapacity of testator eighty-one 
years old. Dumond vy. Kiff, 7 Lans. 
(N.Y.) 465. (3) To show that testa- 
trix, suffering from senile dementia, 
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ity’* unless it is so total or so extended as to make 
incapacity practically certain.®4 
of the testator at the time of making the will is a 


The advanced age 


which became progressively worse 
until death three years after execut- 
ing will, lacked testamentary capac- 
ity. In re Adams’ Estate, 1 P.(2d) 
840, 164 Wash. 64. 


[b] Bvidence held insufficient to 
show incapacity: (1) Sixty-six years 
old. In re Byrne’s Will, 172 N.W. 
655, 186 Iowa 345. (2) Seventy-two 
years old. In re Jones’ Estate, 4 P. 
(2d) 251, 117 Cal.App. 163. (3)-Sev- 
enty-six years old. Higbee v. Bloom, 
196 P. 1080, 108 Kan. 723. (4) Sev- 
enty-eight years old. Core v. Core’s 
Adm’rs, 124 8.H. 453, 139 Va. 1. (5) 
Seventy-nine years old. Forman v. 
Ryan, 17 B.C. 130, 4 Dom.L.R. 27. (€) 
Highty years old. Clark v. Clark, 267 
Pr Dos, dao Oniicoos 


2. Long vy. Brink, 187 N.E. 508, 
353 Ill. 549; Lee v. Kirby, 217 S.W. 
895, 186 Ky. 603; Woodville v. Mor- 
rill, 153 N.W. 131, 130 Minn, 92; Me= 
Cannon v. McCannon, (Tex.Civ.App.) 
2 S.W.(2d) 942. 


[a] Evidence held to show capac- 
ity of testator: (1) Seventy-five 
years old. Madden v. Keyser, 163 N. 
BE. 424, 331 Ill. 643. (2), Highty-two 
years old. Chaney v. Baker, 136 N. 
E. 804, 304 Ill. 362. 


[b] Evidence of imaginings by 
testatrix, a woman of advanced age, 
having nothing to do with her prop- 
erty or disposition thereof, is insuffi- 
cient to indicate impairment of nor- 
mal testamentary capacity or such 
general mental weakness as would in- 
dicate insufficient capacity to make a 
will. In re MacCrellish’s Hstate, 141 
P. 257, 167 Cal. 711, L.R.A.1915A 443. 


ee im general see supra § 


83. Md.—Mecutchen vy. Gigous, 132 
A. 425, 150 Md. 79. 


Mo.—Berkemeier v. Reller, 296 S. 
W. 739, 317 Mo. 614; Bensberg v. 
Washington University, 158 S.W. 330, 
251 Mo. 641. 


N.Y.—In re Dotterweich’s Will, 205 
N.Y.S. 580, 210 App.Div. 131. 


Or.—In re Allen’s Estate, 
996, 116 Or. 467. 


Pa.—In re Lawrence’s Estate, 132 
A. 786, 286 Pa. 58 


Tex Vv. McCannon, 
(Civ. App. ) 2 S.W.(2d) 942. 


Wis.—tIn re Grosse’s Will, 243 N.W. 
465, 208 Wis. 473. 


Evidence held to show capac- 
(1) Seventy-eight years old. In 
re Lidstone’s Estate, 92 Pa.Super. 
553. (2) Seventy-nine years old. In 
re Langer’s Estate, 219 N.W. 562, 56 
N.D. 793. (3) Highty years old. In 
re Williams’ Will, 201 N.Y.S. 205, 121 
Misc. 248. (4) Highty-two years old. 
arene Comstock, 149 N.E. 507, 318 


[b] Occasional failures to recog- 
nize old acquaintances is not evi- 
dence of abnormality or incapacity 
of a seventy-six year old testator. 
Macatee v. Gigous, 132 A. 425, 150 


[c] Testimony of testatrix’s con- 
fusion as to whereabouts eighteen 
months prior to making of the will, 
while under a mental strain, is no 
evidence of incapacity. Mecutchen 
v. Gigous, 132 A. 425, 150 Md. 79. 


84 In re Langley’s Hstate, 73 P. 
824, 140 Cal. 126; In re Lawrence’s 
Estate, 132 A. 786, 286 Pa. 58. 


241 P, 


[a] 


ity: 
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cireumstance not to be ignored, however,®® and in 
connection with other evidence may aid in support- 
ing a finding of testamentary incapacity.®® 


[§ 91] 1. Circumstances of Execution. 
issue of testamentary capacity the facts and cir- 
cumstances connected with the execution of the will 
Where the lawyer attending 
the execution of the will is of unquestioned ability 
and integrity, it is some evidence of capacity.*® 


may be considered.** 


Subscribing witnesses. 


85. 
29, 188 Iowa 700; Buchanan vy. Da- 
vis, (Tex.Commn.App.) 12 S.W.(2d) 
978 [aff (Civ.App.) 300 S.W. 985, reh 
den (Commn.App.) 15 S.W.(2d) 562]. 


86. [a] Evidence held to show in- 
capacity: (1) Testator was old and 
sick and in semiconscious condition. 
In re Strelow’s Estate, 231 N.W. 837, 
233 N.W. 889, 120 Neb. 235. (2) Tes- 
tator was old, infirm, and diseased. 
Ara v. Bernhardt, (Tex.Civ.App.) 29 
S.W.(2d) 867. (3) Execution of will 
during last stage of senile dementia. 
In re Williams’ Estate, 202 N.W. 314, 
186 Wis. 160. (4) Seventy-three years 
old. In re Linstrom’s Will, (lowa) 
175 New. 741. (5) Sixty-four ,years 
old and afflicted with epilepsy and 
mental derangement. Thompson v. 
Jordan, 2 S.W.(2d) 640, 222 Ky. 788. 
(6) Seventy-two years of age and suf- 
fering from senile dementia. In re 
Laper’s Hstate, 195 N.W. 323, 181 Wis. 
443. (7) Nearly eighty years old. In 
re Doyle’s Estate, 124 A. 51, 95 N.J. 
Eq. 682. (8) Seventy-nine years old. 
Bradshaw v. Brown, (Tex.Civ.App.) 
218 S.W. 1071. (9) Highty years old 
and suffering from progressive men- 
tal derangement. In re Austin’s Es- 
tate, 191 N.W. 73, 194 Iowa 1217. (10) 
Highty-three or eighty-four years old 
and suffering from paralysis. In re 
Kubat’s Estate, 192 N.W. 202, 109 Neb. 
671. (11) Eighty-four years old. In 
re Noren’s Estate, 230 N.W. 495, 119 
Neb. 653. (12) Woman of eighty- 
seven years, executing will during at- 
tack of lobar pneumonia, which caus- 
ed her death three days later. Need- 
ham Trust Co. v. Cookson, 146 N.E. 
268, 251 Mass. 160. 


i Ark.—Tobin y. Jenkins, 29 Ark. 


Cal.—In re Johnson’s Estate, 93 P. 
LOM, 52 Cal. T78. 


Colo.—In re Shapter’s Estate, 85 P. 
688, 35 Colo. 578, 117 Am.S.R. 216, 6 
L.R.A.N.S. 575. 


Kan.—Wisner v. Chandler, 
849, 95 Kan. 36. 


Md.—Davis v. Calvert, 5 Gill & J. 
269, 25 Am.D. 282. 


N.J.—Merrill v. Rush, 33 N.J.Eq. 


Ne Gd 22 


537; Harris v. Betson, 28 N.J.Eq. 
211. 

N.Y.—Christy v. Clarke, 45 Barb. 
529; In re Conaty’s Will, 56 N.Y.S. 


854, 26 Misc. 104, 1 Mills Surr. 4; Inre 
Walther’s Will, 7 N.Y.S. 417. 


S.C.—Tomkins v. Tomkins, 17 S.C.L. 
92, 19 Am.D. 656, 


Ont.—Faulkner v. Faulkner, 46 Ont. 


When the subscribing wit- 
nesses are above suspicion, fully aware of their duty, 
and competent to perform it, an imputation of in- 
capacity may be sustained only by strong evidence.*°® 
The fact that an alienist became a witness to the 
will at the instance of the beneficiaries is not a sus- 
picious ecircumstance.®® The mere circumstance that 
the testator himself did not formulate words of re- 
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On the 


petent.°® 


In re Fousek’s Estate, 175 N.W. [ L. 69. 


[a] Evidence held sufficient.—In 
view of testimony of the attorney who 
drew the will and the doctor and the 
nurse who attended the testatrix, evi- 
dence as to what took place at the 
execution of the will irresistibly 
showed that the testatrix was able to 
make a will and was, at the time, free 
to act in executing the same. In re 
Carson’s Estate, 239 P. 364, 74 Cal. 
App. 48. 


88. In re Snelling’s Will, 17 N.Y.S. 
683 [rev on other grounds 32 N.E. 
LOOG W136) NY: oLSIy Clarky way Clark. 
260 bh pes. 125) Or Vossen Wald iva 
Brown, 44 S.E. 488, 53 W.Va. 227. 


[a] Where will was prepared by 
lawyer without interference of any 
person, the inference is that the will 
was properly made by one of testa- 
mentary capacity and can be over- 
come only by clear and weighty evi- 
dence of facts irreconcilable with the 
possession of such capacity. In re 
Brennan’s Estate, 168 A. 25, 312 Pa. 
Sod. 


89. Means v. Means, 36 S.C.L. 167. 


90. Matter of Journeay, 44 N.Y.S. 
548, 15 App.Div. 567 [aff 57 N.B. 1113, 
162 N.Y. 611]; In re Benjamin’s Will, 
136-NoY-S. 1070: 


91. Necessity and sufficiency of re- 
quest see infra §§ 336-339. 


92. In re Holloway’s Estate, 235 P. 
LOW ELC Gallien 7 dal, 


93. Fluck:v. Rea, 27 A. 636, 51 N.J. 
Eq. 233 [aff 30 A. 430, 51 N.J.Eq. 639]; 
In re Walther’s Will, 7 N.Y.S. 417; 
In re Schreiber’s Will, 5 N.Y.S. 47; 
In re Keen’s Estate, 149 A. 737, 299 Pa. 
430; Spence’s Estate, 102 A. 212, 258 
Pa. 542; Re Allan, 6 Newfoundl. 206. 


94, Matter of Barbineau’s Will, 59 
N.Y.S. 375, 27 Mise. 417, 1 Mills Surr. 
96; McMechen vy. MeMechen, 17 W.Va. 
683, 41 Am.R. 682. 


95. In re little’s Hstate, 189 P. 818, 
46 Cal.App. 776. 


[a] That testator’s handwriting 
evidenced nervousness or unusteadi- 
ness, and that he did not form the let- 
ters as evenly or regularly as was his 
custom, does not prove that he was 
mentally incompetent to make a will. 
In re Little’s Estate, 189 P. 818, 46 
Cal.App. 776. 


' Ht Mode of disposition see infra 
97. Appeal of Crandall, 28 A. 531, 
63 Conn. 365; Slingloff v. Bruner, 51 


quest that others witness the execution of his wil 
does not tend to prove incapacity. 


Testator’s signature to will. 
of the testator to the will is in his natural hand in 
conformity with his normal handwriting, it is evi- 
dence of mental and physical soundness.°®* 
testator’s name is signed differently from his usual 
mode of writing it, such circumstance may be con- 
sidered on the question of testamentary capacity,°* 
but it is not conclusive that the testator was incom- 


Dictated or written by testator. 
sensible and especially where it provides for a just 
and reasonable disposition of his property,°®® the fact 
that it was dictated®’ or written by the testator?® is 
evidence of testamentary eapacity. 


[§ 92] m. Mental Condition Prior and Subse- 
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191 


Where the signature 


If the 


When a will is 


N.E. 772, 174 Ill. 561; Wilsey v. Ellis, 
89 Ill.App. 632; Dwyer v. Dwyer’s Es- 
tate, 232 N:W. 256, 251 Mich. 346; 
In re Walz’s Estate, 183 N.W. 754, 215 
Mich. 118; Spratt v. Spratt, 43 N.W. 
627, 76 Mich. 384; In re Bush’s Will, 
5UNLY.S. 28; sConn-Surr.. sek 


[a] Evidence held insufficient to 
show that the testatrix voluntarily 
and intelligently dictated her will, as 
regards the establishment of mental 
capacity from circumstances of execu- 
tion of will. Dwyer v. Dwyer’s Es- 
tate, 232 N.W. 256, 251 Mich. 346. 


[b] Evidence that testatrix dic- 
tated will to operator of typewriter, 
and then called in the witnesses and 
signed will in their presence, is suffi- 
cient to show mental capacity at the 
time of execution of the will. In re 
Walz’s Estate, 183 N.W. 754, 215 Mich. 
118. 


[c] Where testator gave scrivener 
all facts necessary to write will, that 
he requested her to write it and make 
the bequests which were made, that 
he knew his property, and the objects 
of his bounty, and gave it to the 
beneficiaries voluntarily, the will will 
be sustained. In re Rafferty’s Estate, 
71 Pa.Super. 369. 


98s. Ill—Hannant v. Penstone, 99 
N.E. 612, 255 Ill. 274. 


Ky.—Overton’s Heirs v. Overton’s 
Ex’rs, 18 B.Mon. 61; Weir’s Will, 9 
a 434; In re Harper’s Will, 4 Bibb 


Mich.—Dwyer v. Dwyer’s Estate, 
232 N.W. 256, 251 Mich. 346; Spratt v. 
Spratt, 43 N.W. 627, 76 Mich. 384. 


N.Y.—In re Wallace’s Will, 265 N.Y. 
S. 898, 148 Mise. 867; In re Buchan’s 
Will, 38 N.Y.S. 1124, 16 Mise. 204, 1 
Gibb.Surr. 578. 


Tex.—Rounds v. 
App.) 189 S.W. 1086. 


See'In re Miller’s Estate, 26 Pittsb. 
Leg.J.N.S. (Pa.) 428, 43 Pittsb.Leg. 
J.O.S,. 428. 


[a] Sensible will, written, dated, 
and signed by testator is best answer 
to ar? allegation of want of testa-- 
mentary capacity. Wilcox v. Ham- 
mond, 112 So, 375, 163 La. 489; Suc- 
cession of Brugier, 83 So. 366, 146 La. 
Ab Rice v. Key, 70 So. 483, 138 Da, 


Wil written by testator: 
Evidence of execution during lucid in- 
terval see supra § 85. 


Presumption of execution during lucid 
interval see supra § 52. 


Coleman, (Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 92-93] 


quent to Execution of Will.®® Before evidence can 
be held to be legally sufficient to overthrow the pre- 
sumption of testamentary capacity! it must be di- 
rected to thé date of the execution of the will.? 
While incompetency need not be proved by direct 
evidence,* evidence of the testator’s mental condi- 
tion before or after the execution of the will is not 
conclusive.* The state of the testator’s mind at oth- 
er times can have no probative force except as it 
may tend to show his mental condition at the time 
the will was executed.> If decedent knew and under- 
stood the business in which he was engaged at. the 
time of execution, evidence as to his state of mind 
at other times becomes of no importance.* However, 
incapacity may, according to the particular cireum- 
stances, be established by evidence of the testator’s 
condition before or after the execution.? The weight 
of the evidence weakens as time lengthens in either 
direction. In view of the fact that on proof of 
permanent insanity a presumption of continuity is 
raised,® it is not necessary in case of permanent in- 
sanity to prove insanity at the exact time the will 
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and the whole evidence leaves the issue in doubt, pro- 
bate of the will should be denied.1!_ Where there is 
no claim of permanent mental derangement, it must 
be shown that at the very time the will was executed 
the testator had not sufficient testamentary capac- 
ity.12 Proof of testator’s insanity will justify a 
finding of incapacity at some prior date only where 
the condition must have existed for some time, as 
where the disease is progressive and has arrived at 
an advanced stage.13 


[§ 93] n. Transaction of Business and Manage- 
ment of Property.14 Mere proof that the testator 
was incapable of transacting ordinary business does 
not prove testamentary ineapacity.1> The fact that 
a testator intrusted his business affairs to the judg- 
ment of a confidential agent is not evidence of inea- 
pacity.1® However, evidence that the testator was 
mentally incapable of transacting any kind of busi- 
ness is sufficient to, establish incapacity.17 The fact 
that a testator transacted his own business and man- 
aged his property is strong evidence of capacity,!§ 


was executed.?° 


99. Admissibility of evidence see 
supra § 71. 
Conduct and declarations before 


and after execution see infra § 94. 
1. See supra § 438. 


2. Bell v. Wolfkill, 137 A. 35, 152 
Md. 407. 


3. %In re Lenci’s Hstate, 288 P. 841, 
106 Cal.App. 171. 


4 In re Sandman’s Estate, 
(2d) 499, 121 Cal.App. 9. 


5. Navarro v. Garcia, 
App.) 172 S.W. 723. 


60 In re Phillips’ 
719; 299 Pa. 415. 


7. Spencer v. Terry’s Estate, 94 N. 
W. 372, 133 Mich. 39. 


8. Bishop v. Copp, 114 A. 682, 96 
Conn. 571; In re Wegner’s Estate, 201 
N.W. 826, 185 Wis. 407. 


[a] hus the fact that the testa- 
trix did not possess at death in Janu- 
ary, 1930, her erstwhile mental 
strength, does not indicate testa- 
mentary incompetency in March, 1927. 
In re McLeish’s Will, 245 N.W. 197, 
209 Wis. 417. 


[b] ‘Testator’s incompetency three 
years after execution of will is of 
slight significance as to testamentary 
capacity. Guarantee Trust & Safe 
Deposit Co. of Shamokin v. Heiden- 
reich, 138 A. 764, 290 Pa. 249. 


[c] Unconsciousness on dates 
preceding or following execution of 
will.—In an action to set aside the 
probate of a will because testator was 
so enfeebled in mind by disease that 
he was unable legally to execute the 
will, evidence of his condition as to 
lethargy, suffering, or unconscious- 
ness on dates preceding or following 
the execution of the will is entitled to 
very little consideration, as the sole 
question involved was his conscious- 
ness and ability to understand what 
he was doing at the time he made the 
will. Speer v. Speer, 123 N.W. 176, 
146 Iowa 6, 140 Am.S.R. 268, 27 L.R.A. 


N.S. 294. 
9. See supra § 52. 


10. Dunkeson v. Williams, (Mo.) 
242 S.W. 653; Byrne v. Fulkerson, 162 
SEW vd, ae Tuono: 


[a] When evidence is given of 
aberrations or singular actions, it is 


So) es 
(Tex.Civ. 


Estate, 149 A. 


If general insanity is established 


always important as a standard of 
comparison to show the normal con- 
duct and the intellectual character of 
the testator in times of conceded san- 
ity. In re Schmidt’s Will, 139 N.Y-.S. 
464, 


11. In re Giauque’s Will, 145 N.Y. 
S. 364, 88 Misc. 684, 11 Mills Surr. 
516. 


12. _Casad v. Ripley, 124 N.W. 196, 
145 Iowa 544. 


[a] Incapacity, developing not 
long before execution of will, must 
have been unchanging, and must have 
interfered with the testator’s capacity 
at the time to invalidate the will. 
Lawson v. Ward, 137 A. 479, 153 Md. 
93. 


13. Wendt v. Foss, 140 N.W. 881, 
161 Iowa 122. 


14. Adjudication of incompetency 
to manage property see supra § 86. 


As affecting capacity in general see 
supra § 26. 


15. Hurley vy. Caldwell, 91 N.E. 654, 
244 Ill. 448. 
[a] Evidence held insufficient (1) 


to show that the testator did not ex- 
ercise his own judgment in his busi- 
ness transactions, but showed only 
that his niece, who was his housekeep- 
er and nurse, was consulted by him in 
such transactions. Goff v. Gerhart, 
147-N-H,. 419, 316 Tl. 513, (2) That 
the testator asked ten cents a pound 
for shoats when the market price 
of hogs was only six, or that some 
witness did not succeed in trading 
with him, or that he had a violent 
quarrel with another witness as to 
whether he had sold him clover hay 
or timothy, in which quarrel the wit- 
ness was as violent and acted as bad- 
ly as the testator, does not demon- 
strate a lack of capacity. Graham v. 
Deuterman, 91 N.E. 61, 244 Ill. 124. 


[b] Incompetency cannot be predi- 
cated on penuriousness or extrava- 
gance, and such evidence ordinarily 
can be of little or no probative value 
on the issue of competency. In re 
Barney’s Will, 174 N.Y.S. 242, 185 App. 
Div. 782. 


[c] Bhat testator had not, at his 
death, price of property sold by him 
does not tend to show incapacity to 
make a will, In re McKeand, 151 N. 
W. 731, 185 Mich. 97. 


[d] That testator grew excited 
when talking about business affairs 
that were troubling him does not in 
itself prove testamentary incapacity. 
Carnahan v. Hamilton, 107 N.E. 210, 
265 Ill. 508, Ann.Cas.1916C 21. 


[e] That testator’s wife did most 
of buying of groceries and family 
supplies and trading at the stores 
does not prove his mental incapacity. 
woe v. Deuterman, 91 N.E. 61, 244 


16. Buerger v. Buerger, 148 N.E. 
274, 317 Ill. 401. 


17. Hurley v. Caldwell, 
654, 244 Ill. 448. 


[a] Evidence held sufficient to 
Support a finding that the testator 
was incapable of dealing with. his 
business affairs when he executed his 
will, scrum Vv. (Crum) (1325 Suwon. 
231 Mo. 626. 


18. Forberg v. Maurer, 168 N.E. 
308, 336 Ill. 192; Succession of Miller, 
7T So. 290, 142 La. 585; In re Car- 
penter’s Will, 145 N.Y.S. 365; In re 
Campbell’s Will, 186 N.Y.S. 1086; 
In re Birdsall’s Will, 13 N.Y.S. 421. 


[a] Evidence held sufficient (1) to 
show testamentary capacity. Forberg 
v. Maurer, 168 N.H. 308, 336 Ill. 192; 
Cecil’s Ex’rs v. Anhier, 195 S.W. 837, 
176 Ky. 198; In re Seymour’s Will, 136 
N.Y.S. 942, 76 Misc. 371; In re Wal- 
dron’s Estate, 119 A. 129, 275 Pa, 258; 
In re Betz’s Estate, 62 Pa.Super. 273; 
Gatley’s Estate, 4 Pa.Dist. 52, 16 Pa. 
Co. 69; Cameron’s Estate, 3 Pa.Dist. 
101, 14 Pa.Co. 247; Knight’s Estate, 14 
Pa.Co. 457; Fow’s Estate, 9 Pa.Co. 
405. (2) Evidence of economy and 
business dealings by decedent was 
held to establish his capacity to make 
will. In re Riggs’ Estate, 250 P. 753, 
120 Or. 38. (3) Evidence that the 
testator was a man of large affairs, 
owner of considerable property, and 
director of a bank was held sufficient 
to show competency to make testa- 
mentary disposition of his property by 
will. In re Neil’s Estate, 226 P. 439, 
111 Or. 282. (4) « Where, at the time 
of the execution of a will and codicil, 
decedent was transacting her busi- 
ness, knew her properties, and her re- 
lations and friends, and it was not un- 
til six months after the execution of 
the codicil that she gave up business, 
and about one year thereafter began 
to act strangely, an issue devisavit 


91 N.E. 
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but it is not conclusive.?? 


[§ 94] 0. Conduct and Declarations of Testator?° 
On the issue of testamentary 
capacity, the conduct, acts, and statements of the 
and after the execution of the 
Written declarations of 
the testator have far greater weight than testimony 
of witness as to oral declarations.” 
words at and nearest to the time of execution may 
have the greater weight as evidence, diminishing in 
weight as time lengthens in either direction.?* 
versations, acts, and conduct of the testator subse- 
quent to the execution of the will are not generally 
of the same relative assistance as are similar mat- 
ters occurring before the execution of the will.** 


—(1) In General. 


testator both before 
will may be considered. 


WILLS 


[§§ 93-94 


of the testator to react to the common facts and 


The acts and 


Con- 


The best proof of insanity is a demonstrated failure 


vel non will be denied. In re Chides- 
ter’s Estate, 76 A. 418, 227 Pa. 560. 


19. Cash v. Dennis, 139 N.W. 920, 
159 Iowa 18; Mileham v. Montagne, 
125 N.W. 664, 148 Iowa 476. 


[a] Where one is incompetent and 
is treated as such by her family, the 
fact that she signs checks and other 
formal papers, which are not disposi- 
tive in character, does not disprove 
the incompetency established. In re 
Van Den Heuvel’s Will, 136 N.Y.S. 
1109, 76 Misc. 137. 


20. Admissibility of evidence see 
supra §§ 73-78. 


Mental condition prior and subse- 
quent to execution see supra § 92. 


21. In re Lenci’s Estate, 288 P. 
841, 106 Cal.App. 171; In re John- 
son’s Estate, 237 P. 816, 72 Cal.App. 
670; Rodney v. Burton, 86 A. 826, 27 
Del. 171. 


{a] Evidence held insufficient.— 
Evidence of statements made by the 
testatrix after the execution of the 
will has been held insufficient to es- 
tablish her volition on the date of 
execution. In re Alfaya’s Will, 204 
N.Y.S. 90, 122 Misc. 771 [aff 209 N.Y.S. 
785]. 


{b] Declarations indicating dis- 
like for, or distrust of, his bene- 
ficiaries to the exclusion of others to- 
ward whom he would seem to have 
been better disposed is entitled to 
some weight. In re Kah’s Estate, 113 
N.W. 563, 136 Iowa 116. 


[c] Letters by deceased soldier, 
expressing appreciation of uncertain- 
ties of life and desire to leave prop- 
erty to named persons, showed that 
decedent was of sound mind. In re 
Miller’s Will, 236 N.Y.S. 529, 184 Misc. 
671. 


[d] Testator’s regard for his prop- 
erty.—In determining the testatrix’s 
mental capacity, the jury may consid- 
er whether, after her brother’s death, 
she cared what became of her prop- 
erty, and whether or not such mental 
attitude was consistent with a sound 
and disposing mind. In re King’s 
Will, 172 N.Y.S. 869. 


22. InreStern’s Estate, 244 N.Y.S. 
250, 137 Misc. 668 [aff 256 N.Y.S. 54, 
235 App.Div. 60 (aff 185 N.E. 762, 261 
ING YS A617) 1 


23. Mason v. Bowen, 183 S.W. 973, 
122 Ark. 407; Bishop v. Copp, 114 A. 
682, 96 Conn. 571; Cullum v. Colwell, 
83 A. 695, 85 Conn. 459; Canada’s Ap- 
peal, 47 Conn. 450. 


24. Bishop v. Copp, 114 A. 682, 96 
Conn, Sis 


25. In re Gedney’s Will, 142 N.Y.S. 


157. 


26. In re Luckenbach’s Estate, 270 
P. 961, 205 Cal. 292; Mecutchen v. 
Gigous, 132 A. 425, 150 Md. 793° In. re 
Dunn, 171 N.Y.S. 1056, 184 App. Div. 
386. 


[a] Complaint by testator of ten- 
cent tip given by wife does not show 
change of mental attitude to prove his 
insanity, where previous acts show 

same consideration for small items. 
In re Riggs’ Estate, 250 P. 753, 120 Or. 
38. 


[b] Contradictory statements in 
illiterate testatrix’s affidavit for pen- 
sion does not tend to disprove testa- 
mentary capacity. In re Heaverne’s 
Estate, 246 P. 720, 118 Or. 308. 


[ec] Failure to change his will 
after death of executrix does not tend 
to show mental incapacity when the 
will was made. Cummings v. McDon- 
nell, 66 So. 717, 189 Ala. 96. 


[d] Fits of anger which sometimes 
dethroned reason of testator is not 
sufficient testimony of lack of testa- 
mentary capacity at the time of the 
execution of the will, in the absence 
of proof showing that the will was 
executed during such a spell. Moore 
v. Parks, 84 So. 230, 122 Miss. 301; 
Bounds y. Johnson, (Mo.) 192 S.W. 
972; In re Fortner’s Will, 206 N.W. 
969, 188 Wis. 594. 


[e] Scattered incidents and re- 
marks must be inconsistent with san- 
ity to prove mental incapacity. Me- 
cutchen v. Gigous, 132 A. 425, 150 Md. 
a9: 


[f] Stiff neck and shuffling gait is 
not evidence of mental incapacity. 
In re Fortner’s Will, 206 N.W. 969, 
188 Wis. 594. 


[g] That executors resorted to 
suit for construction of will is no evi- 
dence whatever of testamentary in- 
capacity, unless the will on its face is 
so irrational as to indicate that it was 
not the product of a sound mind. 
Newman vy. Dixon Bank & Trust Co., 
265 S.W. 456, 205 Ky. 31. 


[h] That testator shed tears when 
conversing about his deceased daugh- 
ter does not in itself prove testa- 
mentary incapacity. Carnahan  v. 
Hamilton, 107 N.E. 210, 265 Ill. 508, 
Ann.Cas.1916C 21. 


[i] hat testator would tell some- 
thing and shortly repeat it is not that 
kind of substantive evidence author- 
izing nullification of will for mental 
incapacity. Bodine v. Bodine, 44 S. 
W.(2d) 840, 241 Ky. 706. 


27. In re Russell’s Estate, 210 P. 
249, 189 Cal. 759; Bokelman’s Will v. 
Smith, (lowa) 159 N.W. 975; In re 


events of life.*® 
inconsequential incidents in the life of the testator, 
especially where their occurrence is*remote from 
the date of the execution of the will, are of little 
weight on the issue of testamentary capacity.2® <A 
marked change in the testator’s habits and thoughts 
may indicate incapacity.?* 
evidence to connect it with some phrase of unsound- 
ness of mind to prove incapacity, it is insufficient 
to show that the testator was changeable,?* irrita- 
ble,*® thrifty,?° miserly, dishonest, or profane,** ec- 
centric,®? dissipated,?? slovenly,?4 weak-minded,** 
childish,?® leentious in his talk or actions,?*7 ram- 
bling in his talk,?® talked to himself,?® or acted 


Isolated, detached, trivial, and 


In the absence of other 


Faling’s Will, 208 P. 715, 105 Or. 365. 


28. Jacob’s Succession, 34 So. 59, 
109 La. 1012; Brashears v. Orme, 49 
A. 620, 93 Md. 442; Reichenbach v. 
Ruddach, 18 A. 432, 127 Pa. 564; Tit- 
low v. Titlow, 54 Pa. 216, 93 Am.D. 


ew Brannon’s Estate, 18 Pa.Dist. 
338. 
29. In re Lewis’ Will, 33 N.J.Eq. 


219; Matter of Flansburgh’s Will, 31 
NYAS: (17G. 82 Jun 749s Mattern not 
Halbert’s Will, 37 N.Y.S. 757, 15 Misc. 
308; In re Gorkow’s Estate, 56 P. 385, 
20 Wash. 563. 


30. Dossenbach v. Reidhar’s Ex’x, 
53 S.W.(2d) 731, 245 Ky. 449. 


Sl. Estes v. Clark, 148 N.B. 263, 
3LT I1.1585) “Cecil’s Hxrs! v. Anhier,; 
VO S- AS IWis Soda al Un cys ed Oo en eee 
Lewis’ Will, 33 N.J.Eq. 219; In re Cut- 
ter’s Will, 162 N.Y.S. 545, 175 App.Div. 
647 [rev 154 N.Y.S. 250, 89 Misc. 663]. 


[a] Thus the mere fact that the 
testatrix, who was wealthy, and had 
at one time lived lavishly, became 
penurious and miserly, lived in dirt 
and squalor, and refused medical at- 
tention whren in serious need thereof, 
did not alone show lack of testa- 
mentary capacity. In re Cutter’s 
Will, 162 N.Y.S. 545, 175 App.Div. 647 
[rev 154 N.Y.S. 250, 89 Mise, 663]. 


32. See supra § 88. 


33. In re Halbert’s Will, 37 N.Y.S. 
757, 15 Mise. 308; In re Gorkow’s Es- 
tate, 56 P. 385, 20 Wash. 563. 


As to effect of intoxicants on testa- 
mentary capacity see supra § 82. 


34 Long v. Brink, 187 N.E. 508, 
so8, Ll) 549. Porberg v. Maurer, 168 
N.E. 308, 336 Ill. 192; Estes v. Clark, 
148 N.E. 2638, 317 Ill. 585. 


35. St. Joseph’s Convent v. Garner, 
53 S.W. 298, 66 Ark. 623; Townsend 
v. Bogart, 5 Redf.Surr. (N.Y.) 93. 


[a] That testatrix permitted her 
mind to wander from the subject un- 
der discussion, and that she did not 
maintain a sufficient fire, or provide 
herself sufficient food, could not be 
regarded as evidence of mental in- 
capacity. Schrodt’s Ex’r v. Schrodt, 
203 S.W. 1051, 181 Ky. 174. 


36. In re Flansburgh’s Will, 3: N 
Y.S. 177, 82 Hun 49; Matter of Mer- 
riam’s Will, 16 N.Y.S. 438 [aff 32 N. 
BE. 621, 186 N.Y. 58]; Rounds v. Cole- 
man, (Tex.Civ.App.) 189 S.W. 1086. 


37. Matter of Jones’ Will, 25 N.Y. 
S. 109, 5 Mise. 199. 


38. Inre Noe eens: s Appeal, 46 A. 
424, 196 Pa. 194. 


aie one v. Fields, 30 N.J.Eq. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 


strangely.*° 
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Declarations as to capacity. A declaration that 
the testator did not remember anything that oceur- 
red during his illness at which time the will was 
executed is not sufficient to prove mental incapac- 
Declarations made at a time when the testa- 
tor was insane, if admissible at all, would possess no 
weight as proving or tending to prove the truth of 


1ty.t) 


the matters declared by him.*? 


Marriage at an advanced age is not of itself evi- 


dence of testamentary incapacity.*® 


[§ 95] (2) Conduct of Testator toward Friends 
On the issue of testamentary c¢a- 


and Relatives.** 


40. Hoskins v. Hoskins, 7 S.W. 546, 
9 Ky.L. 915. 


41. Henry v. Hall, 
Ala. 84, 54 Am.S.R. 22 


[a] Declarations, at time when 
testator was sane, that he was crazy 
when he executed will are evidence 
from which the jury may infer, in 
connection with other facts, that he 
was not of sound mind. Colvin v. 
Warford, 20 Md. 357. 


42. Lang’s Estate, 2 P. 491, 65 Cal. 
19. 


43. Perkins v. Perkins, 90 N.W. 
55, 116 Iowa 253, 7 Prob.Rep.Ann. 690; 
ThHOMASME VES LIND; 9) 62m LiMo. (275s 
In re Dwyer’s Will, 61 N.Y.S. 903, 29 
Mise. 382; In re Donohue’s Bstate, 
255 P. 370, 143 Wash. 423. 


fa] Aged widower’s reference to 
having married, or expecting to mar- 
ry, young women, or referring to an- 
other girl as his young wife, did not 
alone evidence mental unsoundness to 
make will. Gambill’’s Adm’r v. Gam- 
bill, 33 S.W.(2d) 325, 236 Ky. 491. 


[b] Proposal of marriage.—That 
an old man, a widower seventy-two 
years of age, after his daughter’s 
Geath, proposed marriage to two dif- 
ferent women, is not very strong 
proof of unsoundness of mind, es- 
pecially where he was unhappy in his 
home life with his son-in-law. Car- 
nahan v. Hamilton, 107 N.E. 210, 265 
fll. 508, Ann.Cas.1916C 21. 


{c] That testatrix in second 
widowhoed gave manifestations of in- 
terest in hired hand, and sought to 
interest other men in her by recount- 
ing what she had and asking if she 
would not make good wife, is not evi- 
dence of testamentary incapacity. 
McCrocklin’s Adm’r v. Lee, 56 S.W. 
(2d) 564, 247 Ky. 31. 


44, Imsane delusions and mono- 
mania see supra § 87 

Mode of disposition of property see 
supra §§ 83, 84. 

45. TIowa.—In re Burgin’s Estate, 
171 N.W. 144, 186 Iowa 928. 


Ky.—Sherley v. Sherley’s Ex’r, 81 
Ky. 240, 5 Ky.L. 26. 


17 So. 187, 106 


Mass.—Whitney v. Twombly, 136 
Mass. 145. 
Mo.—Adams vy. Kendrick, 11 S.W. 


(2d) 16, 321 Mo. 310. 


N.Y.—In re King’s Will, 172 N.Y.S. 
869. 


Ohio.—Collins v. Collins, 143 N.E. 
561, 110/Ohio St. 105, 38 A.L.R. 230; 
Sullivan v. Cassidy, 163 N.E. 728, 29 
Ohio App. 457 [aff 161 N.E. 540, 118 
Ohio St. 508]. 


Tex.—Trezevant v. Rains, 19 S.W. 
567 [rev on other grounds 23 S.W. 
890, 85 Tex. 329]. 


[a] Evidence held insufficient to 
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pacity it is proper to consider the conduct of the 
testator toward friends and relatives.*® 
that the testator with or without reason disliked his 
relatives or friends,*® or even his wife*’ does not 
establish testamentary incapacity. 


[§ 96] (8) Conformity of Will to Expressed In- 
If a will is made in conformity to a 
fixed determination entertained and expressed for 


The fact 


some time, it is strong proof of capacity,*® as where 


the will 
wills.®° 


is in substantial conformity with prior 
If the will is not in harmony with the tes- 


tator’s expressions of his intended disposition, it 


show that the will was natural prod- 
uct of unnatural hatred entertained 
by the testator against the contestant. 
In re Marx’s Estate, 167 N.W. 976, 201 
Mich. 504. 


[b] Testator’s mistreatment of his 
family was a circumstance to be con- 
sidered in determining the soundness 
of his mind. Adams v. Kendrick, 11 
S.W.(2d) 16, 321 Mo. 310. 


46. Ariz.—In re Greene’s Estate, 
11 P.(2d) 947, 40 Ariz. 274. 


Cal.—In re Perkins’ Estate, 235 P. 
45, 195 Cal. 699; In re Hess’ Estate, 
192 P. 35, 183 Cal. 589; In re Spencer’s 
Estate, 31 P. 453, 96 Cal. 448. 


Il].—Meeker v. Meeker, 75 Ill. 260. 


Iowa.—Collins v. Brazill, 19 N.W. 
338, 638 Iowa 432. 


caren Vi Berets Ex’r, 81 
Ky. 240, 5 Ky.L. 26 


Md.—Brown v. ward, 53 Md. 376, 
DOLAMIt. Raaee 


Mich.—In re Littlejohn’s Estate, 215 
N.W. 55, 239 Mich. 630. 


Mo.—Riley v. Sherwood, 45 S.W. 
1077, 144 Mo. 354, 3 Prob.Rep.Ann. 
519. 


Pa.—In re Mark’s Estate, 148 A. 297, 
298 Pa. 285; In re McGovern’s Estate, 
39 A. 816, 185 Pa. 203; Stevenson v. 
Stevenson, 33 Pa. 469. 


[a] Different regard for sous and 
daughters.—A feeling, without any 
justification, different toward the sons 
than toward the daughters, and the 
favoring of the daughters in dividing 
the property in a will, is not alone 
sufficient to show mental incom- 
petency, although a matter for the 
jury’s consideration. In re Boll’s Es- 
tate, 178 N.W. 880, 43 S.D. 242. 


47. In re Greene’s Estate, 
(2d) 947, 40 Ariz. 274. 


43. Admissibility of declarations 
respecting disposition see supra § 
ibe 


49. Ala.—Roberts v. Trawick, 13 
Ala. 68; Couch v. Couch, 7 Ala. 519. 


Cal.—In re Bacigalupi’s Estate, 261 
P. 470, 202 Cal. 450. 


Colo.—In re Hayes’ Estate, 135 P. 
449, 55 Colo. 340, Ann.Cas.1914C 531; 
In re Shapter’s Hstate, 85 P. 688, 35 
Colo; 578; 117% ~AmrsSsBs 216, 6 TaiRwA. 
N.S. 575. 


Tll.—Dubach v. Jolly; 117 N.E. 77, 
279 Ill. 530. 


Ind.—Goodbar v. Lidikey, 35 N.E. 
691, 136 Ind. 1, 48 Am.S.R. 296. 


Me.—Hall v. Perry, 33 A. 160, 87 
Me. 569, 47 Am.S.R. 352. 


N.Y.—In re Hock’s Will, 129 N.Y.S. 
196, 74 Mise. 15; In re Comstock’s Es- 
tate, 7 N.Y.S. 334; Matter of Mac- 
pherson’s Will, 4 N.Y.S. 181, 1 Conn. 


LR 


may, in connection with other evidence,®! be con- 
sidered as evidence of testamentary incapacity.®” 


Surr. 223; Moore v. Moore, 2 Bradf. 
Surr. 261; Allen v. Public Adminis- 
pa 1 Bradf.Surr. 378 [aff Seld. 
93]. 
Tex.—Rodgers v. Fleming, (Civ. 
App.) 295 S.W. 326 frev on other 
(Commn.App.) 38 S.W.(2d) 


grounds 
(Qe 


Wis.—In re Emerson’s Will, 198 N. 
W. 441, 183 Wis. 437; Matter of Blake- 
ly’s Will, 4-N.W. 337, 48 Wis. 294. 


Admissibility of declarations re- 
specting dispositions see supra §§ 75, 
(tke 


[a] “Such Geclarations .. 
diminish in importance as the erade 
of capacity increases, and have no 
value whatever where the mind is 
sound and vigorous.”’ Tunison v. 
Tunison, 4 Bradf.Surr. (N.Y.) 138, 
147. 


50. In re Bacigalupi’s Estate, 261 
P. 470, 202 Cal. 450; In re Hayes’ Es- 
tate, 135 P. 449, 55 Colo. 340, Ann.Cas. 
1914C 531; Heseman v. Vogt, 55 N.E. 
151, 181 Ill. 400, 5 Prob.Rep.Ann. 121. 


51. Hurley v. Caldwell, 91 N.E. 654, 
244 Ill. 448. 


[a] Standing alone, it is not of 
any probative force, since the mere 
fact that a man has changed his mind 
is in itself no indication of mental 
unsoundness; and it is only in con- 
nection with other proof of lack of 
testamentary capacity that declara- 
tions of an intention contrary to the 
terms of an alleged will are competent 
and proper to be considered. Hurley 
v. Caldwell, 91 N.E. 654, 244 Ill. 448. 


52. Flowers v. Flowers, 85 S.W. 
242, 74 Ark. 212; Lucas v. Parsons, 27 
Ga. 593; In re Liddington’s Will, 4 
N.Y.S. 646; Matter of Barbineau’s 
Will, 59 N.Y.S. 375, 27 Mise. 417; Nor- 
ris v. Sheppard, 20 Pa. 475. But see 
Pyle v. Pyle, 41 N.E. 999, 158 Ill. 289 
(where an instruction that the jury 
may consider whether the will is in- 
consistent with previously expressed 
intentions was held erroneous). 


[a] Evidence held sufficiext to 
show that testatrix was incompetent 
mentally to execute her last will. In 
go ot ne Will, 208 PB. 715, 105.Or: 


[b] Expression of regret of tes- 
tator as to bequest made is not evi- 
dence of mental incapacity. Fraser 
v. Jennison, 3 N.W. 882, 42 Mich. 206. 


[c] Frequent changes in disposi- 
tion.— Where the testator was more 
than ninety years of age when he 
made his will, and this was within 
six months prior to his death, and he 
made a codicil within three months 
before he died, the fact that he 
changed his will in favor of each per- 
son who showed him kindness as he 
changed his place of abode from the 
home of one son to another, and then 
to that of defendants, who had been 
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Inconsistency with expressed testamentary intention 
is not, however, controlling,®? or of great impor- 
tance,°* particularly where a valid reason for the 
change in testamentary intention exists.°® 


[§ 97] p. Understanding as to Property.*® 
that the testator thoroughly understood the char- 
acter and extent of his property, the natural objects 
of his bounty, and what disposition he was making of 
the property is sufficient to establish testamentary 
If a testator cannot comprehend ordi- 
nary affairs or is in ignorance of his ownership of 
property, such facts permit an inference that he is 
Reference in the will that cer- 
tain property belongs to the testator when in fact 
he did not own it,°® or merely owned it in part,®? 
is not sufficient to show mental incapacity when due 
explanation for the testator’s claim is given.°? 
fact that the testator devised property which he had 


capacity.>4 


of unsound mind.°®® 


his neighbors, and to whom he went 
after being unable to live peaceably 
with any of his children, was a cir- 
cumstance suggesting incapacity to 
appreciate and comprehend the full 
measure of the importance of the act 
he was then engaged in. Luebbert v. 
Brockmeyer, 138 S.W. 92, 158 Mo.App. 
196. 


53. Cal—In re Holloway’s Estate, 
2395) 2.012, 195sCaleeZ11; In re JWil- 
son’s Hstate, 49 P. 172, 711, 117 Cal. 
262. 


Iowa.—Touhey v. Cooney, 166 N.W. 
684, 183 Iowa 1023. 


Md.—Smith vy. Shuppner, 93 A. 514, 
125 Md. 409. 


N.Y.—Matter of Voorhis’ Will, 7 
N.Y.S. 596, 4 Silv.Sup. 504 [aff 26 
N.E. 985, 125 N.Y. 765, 4 Silv.A. 328]. 


N.C.—In re Brown’s Will, 140 S.E. 
192, 194 N.C. 583. 


[a] That testatrix failed to pro- 
vide for her brother as she had prom- 
ised is not of itself evidence of in- 
capacity. Daugherty v. Robinson, 122 
A. 124, 143 Md. 259. 


54. Kellan v. Kellan, 101 N.E. 614, 
258 Ill. 256; Guarantee Trust & Safe 
Deposit Co. of Shamokin v. Heiden- 
reich, 138 A. 764, 290 Pa. 249. 


55. Bennett v. Hibbert, 55 N.W. 93, 
88 Iowa 154; Smith v. James, 34 N.W. 
309, 72 Iowa 515; In re Dates’ Estate, 
12 N.Y.S. 205, 59 Hun 608; In re Ber- 
rien, 12 N.Y.S. 585. 


[a] Wew will leaving two thou- 
sand five hundred dollars per year 
to aged parents without business skill, 
in place of former will leaving entire 
estate to them, was held not to evi- 
dence unnatural disposition. Jenkins 
Vv. Trice, 147 S.E. 251, 152 Va. 411. 


56. As affecting capacity in gen- 
eral see supra § 25. 


57. Bounds v. Johnson, (Mo.) 192 
S.W. 972. 
[a] Evidence held  sufficient.— 


Where the estate consisted of a single 
item amounting to three thousand dol- 
lars, evidence that the testatrix un- 
derstood the nature of the business in 
which she was engaged when the will 
was made, that she appreciated the 
effect of disposition of her property, 
and that she understood what person 
she desired to participate in her boun- 
ty was such as to show testamentary 
capacity. In re Wegner’s Estate, 201 
N.W. 826, 185 Wis. 407. 


[b] Evidence held insufiicient.— 
(1) Testimony tending to show that 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Proof 


pacity.®® 


The 


a testator’s memory was somewhat 
weakened, without any showing of im- 
pairment of his ability to grasp the 
salient facts in relation to his prop- 
erty, its situation, and the objects of 
his bounty, was insufficient to show 
want of testamentary capacity. In re 
Packer’s Estate, 129 P. 778, 164 Cal. 
525. (2) To show that the testator 
did not understand the nature of the 
business in which he was engaged, 
and did not have a recollection of the 
property he meant to dispose of and 
of the persons to whom he desired to 
bequeath it -and of the manner in 
which he desired to distribute it, and 
hence insufficient to overcome the pre- 
sumption of sanity in these respects. 
In re Russell’s Estate, 210 P. 249, 189 
Cal. 2759: 


58. In re Lenci’s Estate, 288 P. 841, 
106 Cal.App. 171. 


[a] Evidence held sufficient to 
show that the testatrix, having no 
understanding as to her property, did 
not have testamentary capacity. Ap- 
peal of Rogers, 138 A. 59, 126 Me. 267. 


[b] Evidence held insufficient.— 
Evidence that the testator devised an 
entire farm, of which he only owned 
an undivided half interest, and did not 
make any disposition of his personal 
property, is not of so conclusive a 
character as to require a finding that 
he did not possess testamentary ca- 
pacity. Fissel v. Fissel, 105 N.E. 756, 
263 Ill. 544. 


[ec] Testator’s incidental  state- 
ment that he had no property or did 
not know what he had throws little 
light on the question of testamentary 
capacity. Aggas v. Munnell, 152 A. 
840, 302 Pa. 78. 


59. Newman v. Dixon Bank & Trust 
Co., 265 S.W. 456, 205 Ky. 31. 


[a] Thus the fact that the testa- 
tor when he made his will thought 
that his children, dying childless, had 
left him as sole heir, when in fact 
they had devised their property to a 
brother, was not evidence of testa- 
mentary incapacity, in the absence of 
evidence showing his knowledge of 
the devise. Newman v. Dixon Bank & 
Trust Co., 265 S.W. 456, 205 Ky. 81. 


60. Platt v. Platt, 236 S.W. 35, 290 
Mo. 686. 


igs In re Weir’s Will, 9 Dana (Ky.) 
[a] Thus reference in a will to 


property as “my property,” in which 
premises he had only an undivided 
interest, did not show insufficient 
mental capacity. Platt v. Platt, 236 


[§ 98] a. Nuncupative Wills. 
nuncupative wills®* much greater strictness is re- 
quired in proving testamentary intent®’ and tes- 
tamentary capacity than is necessary in the proof 
of written wills.°* 
deceased must appear by the clearest and most in- 
disputable testimony.®® 


[§ 99] r. Testimony of Attesting Witnesses’°— 
(1) Necessity of Examining Witnesses. 


[§§ 96-99 


previously agreed to sell,°? or which the devisee al- 
ready owned,®* does not denote mental incapacity 
when explained in the light of aecompanying cir- 
cumstances.°* However, the disposition by the tes- 
tator of property not his own may be considered in 
connection with other facts tending to impeach such 
competency in determining a testator’s mental ca- 


In the case of 


Testamentary capacity of the 


If there is 


S.W. 35, 290 Mo. 686. 


62. Beemer v. Beemer, 
1058, 252 Ill. 452. 


[a] Whus the fact that the testa- 
tor devised to a daughter real estate 
which he had previously contracted to 
convey to another on a future date 
on the payment by the purchaser of 
the price was not an indication of tes- 
tamentary incapacity, since he still 
held the legal title, and he or the 
devisee would retain the legal title on 
the failure to pay. Beemer v. Beemer, 
96 N.E. 1058, 252 Ill. 452. 


63. Blake v. Rourke, 38 N.W. 392, 
74 Iowa 519; Winn v. Grier, 117 S.W. 
48, 217 Mo. 420. 


64. Winn v. Grier, supra. 


[a] Thus (1) evidence that the 
testator devised to his daughter land 
to which she already had a warranty 
deed is not evidence of mental inca- 
pacity, where the money with which 
the land was bought was furnished 
by the testator. Winn v. Grier, 117 
S.W. 48, 217 Mo. 420. (2) Probate was 
granted, although the testator willed 
to his wife land he deeded to her at 
the same time. Blake v. Rourke, 38 
N.W. 392, 74 Iowa 519. 


65. Shepard v. Shepard, 126 N.W. 
640, 161 Mich. 441. 


66. Wuncupative wills in general 
see infra §§ 409-426. 


67. See infra § 415. 


68. Biddle v. Biddle, 86 Md. 630; 
Andrews vy. Andrews, 48 Miss. 220; 
In re Yarnall’s Will, 4 Rawle (Pa.) 
46, 26 Am.D. 115. 


69. U.S.—In re Kelby’s Will, 
F.Cas.No. 18,806, 2 Hayw. & H. 149. 


Ill.—Morgan v. Stevens, 78 Ill. 287. 


Md.—Biddle vy. Biddle, 36 Md. 630; 
Dorsey v. Sheppard, 12 Gill & J. 192, 
Oi ADOT lie 


Miss.—Andrews v. Andrews, 48 
Miss. 220; Lucas v. Goff, 38 Miss. 629. 


Pa.—In re Rutt’s Estate, 50 A. 171, 
200 Pa. 549; In re Yarnall’s Will, 4 
Rawle 46, 26 Am.D. 115. 


Hamre Loh v. Thurman, 2 Heisk. 


96 N.E. 


30 


70. Cross references: 
In general see infra §§ 800-805. 
Admissibility of subscribing witness’ 
Sa ae as to capacity see Evidence 
Attestation: 
And subscription by witnesses in 
general see infra § 314 et seq. 


———_—__——. 
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§§ 99-100] 


sufficient other evidence to show the testator’s com- 
petency to execute a will, such fact need not be es- 
tablished by the subscribing witnesses to establish 
its validity’! so as to warrant admitting the will 
to probate.*? However, where required by statute, 
before a will may be admitted to probate, the sub- 
seribing witnesses must swear that they believed the 
testator or testatrix to be of sound mind and mem- 
ory at the time of signing and acknowledging the 
will.7* Under such statute the belief as to the tes- 
tator’s capacity is that entertained by the subscrib- 
ing witnesses at the time the will was executed,7* so 
that the will should be admitted to probate, although 
the subseribing witnesses also testify that since the 
execution of the will they have come to the conelu- 
sion that the testator was not sane when he made 
the will.7® The testimony of the witnesses need not 
be in the words of the statute so long as they declare 
in legal effect that the testator was of sound mind 
and memory at the time of execution.7* In a stat- 
utory action to set aside a will after probate where 
the execution and probate of the will are admitted by 
the bill and the only issue is the testator’s sound- 
ness of mind, it is not essential, it has been held, that 
the subseribing witnesses should be called to prove 
the capacity of the testator.77 


[§ 100] (2) Weight Accorded Testimony. Tes- 


Attestation:—Continued 
As assertion of testator’s capacity 
see infra § 316. 
Necessity of direct proof of eppactty) 
see supra §§ 46, 
Weight of opinion evidence generally, 
see Evidence §§ 823-828. 


71. Kaechelen vy. Barringer, (Mo.) 
19 S.W.(2d) 1033; Morton v. Heidorn, 
387 S.W. 504, 135 Mo. 608; Odenwael- 
der vy. Schorr, 8 Mo.App. 458. 


72. Ky.—In re Harper’s Will, 4] 987. 


119 Am.S.R. 425; 


315 Ill. 385; 
713, 200 Til. 


WILLS 


145 N.E. 603, 314 Tl. 
v. Fisher, 125 N.E. 324, 290 Tl. 
Hill v. Kehr, 81 N.E. 848, 228 Ill. 204, 
In re Kohley’s Hs- 
tate, 65 N.E. 699, 200 Ill. 189; 
sey v. Canatsey, 22'N.E. 595, 130 Ill. 
397; Crowley v. Crowley, 80 Ill. 469; 
Yoe .v..sMcCord,) 74. Tle 335 
Schwaebel’s Estate, 258 Ill.App. 19. 


74 Britt v. Darnell, 146 N.E. OA 
Waugh v. Moan, 65 N.E 

Maine Missionary 
Soc. v. Ingalls, 35 N.E. 7438, 148 Ill. 


298; 


[68 C.J.] 489 


timony of the subscribing witnesses as to the tes- 
tator’s competency is to be considered.7® Courts 
do not entirely agree as to the weight to be given 
such testimony.*® According to some decisions the 
testimony of the subscribing witnesses is entitled to 
great weight,®° peculiar weight,*! great considera- 
tion,®? great respect,®* or, other things being equal, 
is the best on which to rely.** In some jurisdictions 
such testimony is accorded greater weight than that 
of other witnesses.8° Thus, where expert testimony 
as to the testator’s capacity is in conflict with that 
of the subscribing witnesses, the testimony of the 
subseribing witnesses should prevail,®° particular- 
ly where one of the witnesses is a physician who 
had unusual opportunities for diagnosis, examina- 
tion, and observation of the testator.8* In other ju- 
risdictions it has no such greater weight,** at least 
as to witnesses who had equal or superior opportu- 
nities for observation.§® At any rate, the testimony 
of the subscribing witnesses is not conclusive,?® ex- 
cept in the absence of countervailing proof.®t The 
subscribing witnesses are not always the best to 
prove the sanity of the testator.°? 


Testimony impeaching capacity. Testimony of an 
attesting witness impeaching the testator’s capacity 
to execute a will is not to be disregarded,®? but it 
should be viewed with caution and suspicion,®* and 


Chandler 
440; 


v. Ottley, 132 S.E, 512, 144 Va. 406. 


81. Thornton y. Thornton’s Ex’rs, 
L26 SE 695) V4 Vian 239 sn kerries 
Lunsford, 8 S.E. 493, 31 W.Va. 659, 2 


360; 


Canat- 


gr Se 668; Nicholas v. Kershner, 20 
W.Va. 251 
In re 82. ay re Williams’ Estate, 202 


N.W. 314, 186 Wis. 160. 


83. McTaggart .v. Thompson, 14 
Pa. 149. 


84. McCracken v. 
Pars, Teo Or.ss 


McCracken, 219 
In re Sturtevant’s 
Estate, 17g P. 192, 180 P. 595,92) Or: 


Bibb 244. 
75. Maine Missionar Soc. v. In- 269; In re Pickett’s Will, 89 BP. 377%,- 
Rok re Wells, 51 A. 868, 96 Me.| galls, supra. y 49 Or. 127; Clark v. Ellis, 9 Or. 128° 
‘ 76. Britt v. Darnell, 146 N.B. 510, 85. In re Moyer’s Will, 163 N.Y.S. 


Minn.—In re Christenson’s Estate, 
150 N.W. 213, 128 Minn. 17, L.R.A. 
1916C 1214, Ann.Cas.1916D 1101. 


Miss.—Tyson v. Utterback, 122 So. 
496, 154 Miss. 381, 68 A.L.R. 1188; 
Martin vy. Perkins, 56 Miss. 204. 


N.Y.—Matter of Ramsdell, 16 N.Y. 
St. 281, 6 Dem.Surr. 244 [aff 3 N.Y.S. 
499 (aff 22 N.E. 1130, 117 N.Y. 636)]. 


Tenn.—Frear v. Williams, 7 Baxt. 
0. 


Festimony of subscribing witness- 
es impeaching capacity see infra § 99. 


[a] In Nebraska Comp. St. (1909) 
ec 23 § 141, providing that, if there is 
no contest to the probate of a will, 
the court may grant probate thereof 
on the testimony of one of the sub- 
scribing witnesses only, if such wit- 
ness shall testify that such will was 
executed as required by the chapter, 
and that the testator was of sound 
mind at the time, does not make the 
testimony of the subscribing witness- 
es the only competent testimony of a 
testatrix’s mental capacity, and, 
where one subscribing witness is dead 
and the other testifies showing that 
the will was duly executed, but fails 
to testify as to the testatrix’s ca- 
pacity, such fact may be established 
by other competent witnesses. In re 
Normand’s Hstate, 130 N.W. 571, 88 
Neb. 767. 


73. Britt v. Darnell, 146 N.E. 510, 
315 Ill. 385; Thornton v. Herndon, 


315 Ill. 385; Hill v. Kehr, 81 N.E. 848, 
228 Ill. 204, 119 Am.S.R. 425; Bice v. 
Hall, 12 N.E. 236, 120 Ill. 597; Yoe 
v. McCord, 74 Il. 33. 


77. McCune v. Reynolds, 123 N.E. 
SUT, 28S Te Ass: 


73. Buckminster y. Perry, 4 Mass. 
593; Turner vy. Cheesman, 15 N.J. 
243; Whitenack y. Stryker, 2 Na. 
8; In re Williams’ Hstate, 202 
314, 186 Wis. 160. 


[a] Bvidence held sufficient to 
show testamentary capacity. Green 
v. Pearson, 110 So. 862, 145 Miss. 23; 
Huffnagle v. Pauley, (Mo.) 219 S.W. 
373. 

[b] Subscribing witness is not re- 
quired to remember what was talked 
about at time of execution in order to 
establish validity of will. In re Law- 
rence’s Hstate, 132 A. 786, 286 Pa. 58. 


[c] That witnesses do not know 
meaning of testamentary capacity 
does not detract from probative force 
of fact that they signed as witnesses, 
where will stated that the testator 
was of sound disposing mind, mem- 
ory, and understanding. In re Law- 
rence’s Estate, 132 A. 786, 286 Pa. 58. 


79, Jensen v. Molgaard, 240 N.W. 
656, 185 Minn. 284. 


80. In re Morley’s Estate, 5 P.(2d) 
92, 138 Or. 75; In re Carr’s Will, 256 
Pp. 390, 121 Or. 574; Chrisman v. 
Chrisman, TS°P. 616 Ors a272 9 Smith 


296, 97 Misc. 512. 


sé. In re Tifft’s Will, 106 N.Y.S. 
362, 55 Mise. 151, 20 N.Y.Ann.Cas. 34; 
In re Connor's Will, GING. = 910, 29 
Mise. 391. 


87. In re Tifft’s Will, 106: N.¥.S. 
aoe 55. Mise. 151, 20 NeY-Ann.Cas, 


88. Burney v. Torrey, 14 So. 685, 
100 Ala. 157, 46 Am.S.R. 33; Chandler 
v. Fisher, 125 N.E. 324, 290 Tl. 440; 
ee v. Garrison’s Bx’ TS els N.J. 


89. Crandall’s Appeal, 28 A. 581, 
63 Conn. 365, 38 Am.S.R. 375; King v. 
Rowan, 34 So. 325, 82 Miss. 1. 


gO. Odenwaelder v. Schorr, 8 
App. 458; In re Johnson’s Will, 223 
N.Y.S. 843, 130 Mise. 514; Smith vy. 
Ottley, 132 S.H. 512, 144 Va. 406. 


$1. McTaggart v. Thompson, 14 
Pa. 149; In re Williams’ Estate, 202 
N.W. 314, 186 Wis. 160. 


Mo. 


92. McTaggart v. Thompson, 14 
Pa. 149. 

93. Davis v. Davis, 170 P. 208, 64 
Colo. 62. 

$4. In re Shapter’s Hstate, 85 P. 


688, 35 Colo. 578, 6 L:R.A.N.S. 575, 117 
Am.S.R. 216; Stevens Vv. Leonard, 56 
INSET. 27) 154° Ind: 675-77 Am. Sur: 446: 
Jensen v. Molgaard, 240 N.W. 656, 185 
Minn. 284; Forehand v. Sawyer, 136 
S.E. 683, 147 Va. 105; Cheatham Vv. 
Hatcher, 30 Gratt. (71 Va.) 56, 32 Am. 
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is entitled to little weight.®® 


presumption of capacity.*® 


[§ 101] A. In General. 
is devisable.? 


the property was acquired.* 


R. 650; Lambert v. Cooper’s Hx’r, 29 
Gratt. (70 Va.) 61; Young v. Barner, 
27 Gratt. (68 Va.) 96. 


95. Bodine v. Bodine, 44 S.W.(2d) 
840, 241 Ky. 706; McMeekin v. Mc- 
Meekin, 2 Bush (Ky.) 79; Ellis v. 
Ellis, (Ky.) 128 S.W. 1057; Sydner’s 
Ex’r v. Cunningham, 16 S.W. 130), 13 
Ky.L. 24; Forehand v. Sawyer, 136 
S.E. 683, 147 Va. 105. 


[a] Testimony is weakened by 
fact witness was one of witnesses to 
will.—In re Kester’s Will, 167 N.W. 
614, 183 Iowa 1336. 


96. Woodstock College of Balti- 
more County v. Hankey, 99 A. 962, 
129 Md. 675. 


97. Ga—Hall v. Hall, 18 Ga. 40. 


Ky.—Sechrest v. Edwards, 4 Metc. 
163; Reed’s Will, 2 B.Mon. 79; Alsey 
Howard’s Will, 5 T.B.Mon. 199, 17 Am. 
D;, 60: 


Md.—Woodstock College of Balti- 
more County v. Hankey, 99 A. 962, 
129 Md. 675. 


Minn.—In re Christenson’s Estate, 
1SOMINGW.. ole, 128 Minn. D7, LeRAL 
1916C 1214, Ann.Cas.1916D 1101. 


Miss.—Martin y. Perkins, 56 Miss. 
4. 


Mo.—Southworth y. Southworth, 73 
S.W. 129, 173 Mo. 59. 


. N.H.—Perkins v. Perkins, 39 N.H. 
63. 


N.J.—Garrison v. Garrison’s Ex’rs, 
15 N.J.Eq. 266. 


Wis.—Loughney v. Loughney, 58 N. 
W. 250, 87 Wis. 92; Will of Susan 
Jenkins, 43 Wis. 610. 


Eng.—Le Breton v. Fletcher, 2 
Hagg.EHccl. 558, 162 Reprint 956. 


[a] Evidence held sufficient to 
show that an eighty-year-old testator 
had testamentary capacity, despite 
the adverse testimony of the three 
witnesses to the will, controverted by 
that of nine witnesses, bankers, law- 
yers, etc., with whom the testator had 
Gone business. Chandler v. Fisher, 
125 N. BE. 324, 290 Ill. 440. 


[b] Evidence held insufficient,— 
The opinion of two witnesses that 
the testatrix was of unsound mind 
unsupported by any facts or good rea- 
sons is not of sufficient weight to 
overcome other positive testimony of 
the testatrix’s sanity. Valentine vy. 
Second Baptist Church of ‘Chicago, 
LONER TS, 293 Lilet: 


98. In re Johnson’s Will, 223 N.Y. 
S. 843, 130 Misc. 514. 


[a] Evidence held sufficient to 
show that the testator was of sound 


So testimony of a sub- 
seribing witness that he could not say that testator 
was capable at the time of executing a valid deed or 
contract has been held insufficient to overcome the 
Notwithstanding posi- 
tive evidence of one or all of the subscribing wit- 
nesses that the testator was incompetent, probate 


IV. WHAT MAY PASS BY WILL? 


Whatever is descendible 
That which one owns he ean dispose 
of by will,* and it is immaterial from what source 
The testator can con- 


WILLS 


[By Givpert G. Fintey] 


erty. 


mind and free from undue influence. 
In re Johnson’s Will, 223 N.Y.S. 8438, 
130 Misc. 514. 


99. [a] Evidence held sufficient 
to sustain a verdict against will 
where one subscribing witness testi- 
fied for the will and other subsertbing 
witnesses testified that the testator 


was incompetent. Snyder’s Ex’r v. 
Cunningham, 16 S.W. 130, 13 Ky.L. 
24, 


1. Cross references: 

By nuncupative will see infra § 416. 

Debts and obligations of testator as 
charges on his estate see infra XIII 
ine G9 Crd. 

Devise or testamentary disposition of 
homestead property see Homesteads 
§§ 341, 342. 

Property subject to descent and dis- 
tribution see Descent and Distribu- 
tion §§ 12-14. 

Restrictions on amount which may be 
disposed of to charity or away from 
fe family see infra §§ 166-— 

6. 

Who are necessary or forced heirs see 
Descent and Distribution §§ 33, 34; 
and Modern Civil Law § 311. 


2. Matthews v. Andrews, 124 N.E. 
Sale 290k 03s) arts @Eleins: av. 
Young, 3 J.J.Marsh. (Ky.) 408; Bow- 
line ve Pollock.) TI BivMion Gsy.) e260 
Smith v. Sweringen, 26 Mo. 551; In- 
gelby v. Amecotts, 21 Beav. 585, 52 
Reprint 986. 


{a] Statutory authority.—The rule 
of the text is applicable under stat- 
ute authorizing the testator to dis- 
pose of “all his estate, real, personal 
and mixed, and all interest therein.” 
Smith v. Sweringen, 26 Mo. 551. 


[b] Reversion existing after con- 
tingent remainder.—A testator may, 
under the statute of wills, devise the 
reversion left in him after the devise 
of contingent remainders. Matthews 
v. Andrews, 124 N.E. 871, 290 Ill. 108. 


_ 8 Ala.—Hartwell v. Mobile Tow- 
ing, etc, Co., 102 So. 450 212 Alay 33; 


Hawaii.—In re Isenberg’s Estate, 28 
Hawaii 590. 


N.Y.—In re Ehlers’ Estate, 281 N. 
NWS LO, amis Od Os 


S.C.—Dorn v. Stidham, 137 S.H. 331, 
E39 S:C66. 


Tex.—Brown v. Pridgen, 
124. 


W.Va.—Smith v. Ledsome, 121 S.E. 
484, 95 W.Va. 429. 


[a] Any interest.—‘“‘Any interest 
in or claim to real estate may be dis- 
posed Of “by js ee will? aSimiltheav. 
Ledsome, 121 S.E. 484, 486, 95 W.Va. 


56. Tex. 


[§§ 100-101 


will not be denied if testamentary capacity is es- 
tablished by other evidence,®* and this is true in 
jurisdictions in which such testimony is accorded 
considerable weight.°® 
testing witnesses in conjunction with ether evidence 
against the will may justify a verdict that the tes- 
tator lacked testimentary capacity.°® 


However, testimony of at- 


vey by will only such interest as he has in the prop- 
He cannot devise or bequeath property to 
which he has no title.® 
title to property which the testator has transferred,’ 


Thus a will cannot pass 


429. = 

[b] Income.—Within the limit of 
the rule against perpetuities, the tes- 
tator may dispose of the income of 
his property by will. Harris v. Har- 
ris, 6 P.(2d) 230, 138 Or. 243, 85 A. 
EE Eve dioiioe 


Fee simple as devisable see Estates 


. 


4. Palmer v. Gardiner, 77 Ill. 143; 
In re Fricke’s Will, 19 N.Y.S. 315 [aff 
3a Nami 6485 135) N.Ye 6594s 


[a] Tllustrations.—(1) Whether 
the testator’s property was acquired 
by himself or inherited makes no dif- 
ference in his right of disposition. 
In re Fricke’s Will, 19 N.Y.S. 315 [aff 
32 N.E. 648, 135 N.Y. 659]. (2) The 
testator can bequeath his own money 
to a father in trust for his children, 
even if the money, or a part of it, has 
to be collected from a surety of the 
father on a note to the testator. 
Palmer v. Gardiner, 77 Ill. 143. 


5. Refeld v. Bellette, 14 Ark. 148. 


6 Winbarg v. Winbarg, 150 So. 
21, 177 La. 1071; Clark v. Clark, 4 
S.W.(2d)' 807, 319 Mo. 591; Dame v. 


Dame, 20 N.H. 28; In re Scott’s Will, 
204 N.Y.S. 478. 


[a] Broperty of child.—Child of 
father’s second marriage could not 
be divested by mother’s will of undi- 
vided interest, acquired through do- 
nation and inheritance, in home prop- 
erty owned by first matrimonial com- 
munity. Winbarge v. Winbarg, 150 
SOs 2 inlean HOS 


[b] Neither title nor possession.— 
A devise from one having neither ti- 
tle nor possession is wholly inopera- 
tive. Dame v. Dame, 20 N.H. 28. 


[c] Precatory woneneetiy Preca- 
tory words, “It is my will, wish and 
desire,” are not testamentary where 
the testator had no title to property 
sought to be conveyed. Clark. v. 
Clark, 4 S.W.(2d) 807, 319 Mo. 591. 
(2) A provision of a will directing 
adult sons to invest their earnings 
in such securities as may be consid- 
ered safe by them and by trustee was 
at most the expression of a desire. In 
re Scott’s Will, 204 N.Y.S. 478. 

Testamentary character of preca- 
tory words generally sce infra §§ 1132, 
PUSS sins COM. I. 
nde Ark.—Refeld v. Bellette, 14 Ark. 


Ga.—Heatley v. Long, 68 S.E. 783, 
135 Gan hse: 


Ill.—Fitzgerald v. Daly, 
911, 284 Tl, 42: 


N.C.—Petition of Peaden, 154 S.E. 
So2 Oo MING ee F486: 


119 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 101] 


as where it has been transferred to a trust.§ 
ute authorizing the executor or administrator of a 
fraudulent grantor to sue to set aside the fraudulent 
conveyance for the benefit of the grantor’s heirs, 
saving the rights of ereditors and purchasers with- 
out notice, does not vest the grantor with any addi- 
tional right to control or dispose of the granted 
premises, so as to enable her to transfer the same by 
will after the conveyance.® A mere wrongdoer who 
has only color of title cannot pass any estate by will 


to his devisees.!° 
Possession. 


eC eeurcell v. Purcell, 12 S.C.Eq. 


ea ae Vv. Wilson, “47 “Sw. 


Wash.—White v. Chellew, 185 P. 
621, 108 Wash. 628; White v. Chel- 
lew, 185 P. 619, 108 Wash. 526. 


Newfoundl.—Adams v. Knowiling, 8 
Newfoundl. 351 

[a] Will inoperative.—(1) A will 
is inoperative so far as it attempts 
to dispose of property disposed of in 
the testator’s lifetime as an absolute 


gift. Petition of Peaden, 154 S.E. 
832, 199 N.C. 486. (2) A deed, deliv- 


ered during the lifetime of the gran- 
tor, passed an estate from the date 
of its delivery, so that the grantor’s 
will, which took effect on his death, 
could not operate on the property cov- 
ered by the deed. White v. Chellew, 
185 P. 619, 108 Wash. 526. (3) Where 
the owner of land made a deed and 
on the same day executed a will, re- 
citing that he had deeded the land 
to the devisee, and he died the next 
day, and the party named as execu- 
tor, who drew the instruments and 
had them in his possession, delivered 
the deed to the grantee and stated 
that the property was his, the gran- 
tee took the property under the deed, 
which became immediately effective 
on its delivery to the executor for 
him, and not under the will. White 
v. Chellew, 185 P. 621, 108 Wash. 628. 


[b] Will made prior to transfer.— 
Since a will does not take effect un- 
til the death of the testator, property 
transferred by trust deed subsequent 
to the execution of the will and prior 
to the testator’s death cannot pass 
under the will. Adams v. Knowling, 
8 Newfoundl. 351. 


[ec] Transfer not effected.—Where 
the grantor in deed of gift retained 
control of the property and collected 
the rents and the grantee failed to 
record the deed within the time re- 
quired by statute, the title to the 
property did not vest in the grantee 
and the grantor had the right to will 
it to others than the grantee. Booth 
Van tiamrston.s 136 .S.5. 879, 193 INC. 
278, 57 A.L.R. 1186 [reh dism 141 S. 
E. 480, 195 N.C. 8]. 


Revocation of will by conveyance 
of property see infra §§ 545-552. 


8. Equitable Trust Co. v. Paschall, 
115 A. 356, 13 Del.Ch. 87; Haxton v. 
McClaren, 31 N.E. 48, 132 Ind. 235; 
Old Colony Trust Co. v. Gardner, 161 
N.E. 801, 264 Mass. 68. 


[a] Thus (1) property transfer- 
red to trustees in trust for another, 
but the income to be paid to the donor 
during his life, and with a power of 
revocation, cannot be disposed of by 
the donor by will until after the trust 
has been revoked. Old Colony Trust 
Co. v. Gardner, 161 N.E. 801, 264 Mass. 
68. (2) The creator of a trust for 
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Where the testator has title, the fact 
that he does not have possession of the property,1! 


WILLS 


A stat- 


Restriction on 


person bequeath 
or his interest in 
entire property 


the payment of the income to her- 
self and the distribution of the fund 
at her death as she might appoint by 
will or to her distributees under the 
intestate laws had thereafter no es- 
tate in the fund, so that the residu- 
ary clause in her wiil did not operate 
to pass the fund. Equitable Trust Co. 
Vv. Paschal), 115 A0°356;-13 Del.Ch. 87. 
(3) A trust in property cannot after- 
ward be affected by a disposition of 
the same property by will, without 
the beneficiary’s consent. Haxton v. 
McClaren, 31 N.E. 48, 132 Ind. 235. 

9. Moore v. Waldstein, 85 S.W. 416, 
74 Ark. 273. 

Persons who may attack fraudulent 
conveyances: 
Generally see Fraudulent Conveyanc- 

es §§ 110-132. 


Executors and administrators see Ex- 
ecutors and Administrators § 368. 


10. Smith v. Bryan, 34 N.C. 11. 
ll. Puryear v. Beard, 14 Ala. 121. 
[aj] Chattel.—‘It is certainly not 


indispensable to a valid bequest of 
a chattel, that the testator should 
have had the actual possession of 
it.’ Puryear v. Beard, 14 Ala. 121, 132. 


[b] Patentee never in possession. 
—The effect of the exception in 4 Wil- 
liam ITV c\1\)§ L7,-in favor of, a pat- 
entee of the crown who has never 
gone into possession, is that, while 
ignorant of the fact of his land being 
in the actual possession of some oth- 
er person, he is not to be regarded 
as disseized, and consequently is in 
condition to devise. McGillis v. Mc- 
Gillivray, 9 U:C:@.B° Ont.) 9. 


12. In re Cooper’s Estate, 123 A. 
45, 95 N.J.Eq. 210, 30 A.L.R. 673 [rev 
119 A; 634, 94 N.J.Eq. 380]; Jackson 
v., Varick, 7 Cow. (N.Y.) 238. 


[a] Thus distributive shares be- 
longing to the testatrix in the prop- 
erty of a great-aunt and great-uncle, 
both deceased, were her absolute 
property, capable of being bequeathed, 
although they were not payable when 
she made her will, nor until expenses 
and debts of the relatives had been 
paid. In re Cooper’s Hstate, 123 A. 
45, 95 N.J.Hq. 210, 30 A.L.R. 673 [rev 
119 A. 634, 94 N.J.Eq. 380]. 


13. In re EKritsch, 142° N.Y.S. (655; 
80) Mise. (385s sJackson' Vv. Varick,, (7 
Cow. (N.Y.) 238; Smith v. Townes’ 
Adm’r, 4 Munf. (18 Va.) 191; Smith 
v. Ledsome, 121 S.BE. 484, 95 W.Va. 
429. 


fa] Thus (1) a will devising prop- 
erty, the title to which is vested in 
the testatrix by a will of the testa- 
trix’s ancestor, but which property 
has not been reduced to possession 
by the testatrix, because of a life es- 
tate of another, is not void. Smith 
v. Ledsome, 121 S.E. 484, 95 W.Va. 429. 
(2) “The owner of a specific article 
of personal property may bequeath it 


Undivided interest. 
interest in property cannot bequeath or devise the 
entire property to a third person,’® nor can such 
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either at the time of the execution of the will’? or at 
the time of his death,’* does not render the property 
inalienable by will. 


power to alienate. A valid restric- 


tion on the testator’s power to sell or dispose of the 
property does not make it inalienable by his will.** 


The owner of an undivided 


or devise a particular item or plot 
a particular item or plot out of the 
so held.1®° However, it has been 


by his will, although he may be out 
of possession at the time of his 
death.” Smith vy. Townes’ Adm’r, 4 
Munf. (18 Va.) 191, 198. (3) Where 
a will gave the executors discretion- 
ary power to sell realty, and there 
was an actual sale of a part of the 
realty so that an actual conversion 
into personalty of such realty occur- 
red, a residuary devisee who died sub- 
sequent to such conversion died pos- 
sessed of an interest in such person- 
alty, which passed by his will. In 
ead a: 142 N.Y.S. 555, 80 Misc. 
oO. 


14. Hemingway v. Hemingway, 22 
Conn. 462; Speckman v. Meyer, 220 
S.W. 529, 187 Ky. 687. 


[a] MZlustrations.—(1) Where a 
will gave property to the testator’s 
wife for life and then to a son, but 
provided that he should have no pow- 
er to sell or dispose of it for fifteen 
years, the restriction was solely for 
his protection and benefit, and did 
not prevent disposition of the prop- 
erty by will, especially where no pro- 
vision was made for disposition of the 
property if he died intestate within 
the fifteen years. Speckman v. Mey- 
er, 6220 \SSW.- S29, iS ya iGSien ace 
Devisee of land in fee with restriction 
on his power to alienate during his 
life, except on the advice and with 
the consent of certain specified indi- 
viduals, has an estate in fee which is 
devisable by him. Hemingway v. 
Hemingway, 22 Conn. 462. 


15. Succession of Marion, 112 So. 
667, 168 La. 734. 


16. Fredrick v. 
BH. 856, 219 Ill. 568. 
fra this note. 


[a] Rule followed.—If a tenant in 
common desires to dispose of his un- 
divided portion of the common prop- 
erty, or any part of such interest, he 
must do so by disposing of the whole 
or some aliquot part of his undivided 
interest in all. If one tenant in com- 
mon attempts to dispose of the whole 
or any part of any specific portion of 


Fredrick, 76 N. 
And see cases in- 


the common estate, it is void. Fred- 
rick v. Fredrick, 76 N.E. 856, 219 
Ill. 568. 


[b] Partnership property.—A part- 
ner cannot bequeath or devise his un- 
divided interest in any specific article 
belonging to the firm, since each has 
a joint interest in the whole but not 
a separate interest in any particular 
part of the partnership. property. 
Spencer v. Spencer, 79 S.E. 291, 163 
N.C. 83. Compare In re Bijur’s Es- 
tate, 216 N.Y.S. 523, 127 Misc. 206 
(holding in appeal from order fixing 
transfer tax that deceased nonresi- 
dent partner’s interest in partnership 
good will passed by will as part of his 
estate, in the absence of contrary pro- 
vision in partnership agreement). 


[ec] Realty.—(1) The owner of an 
undivided interest in land cannot con- 
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held that, in case one holding such an interest in 
property bequeaths the entire property to some 
third person, the disposition to the extent of the 
testator’s ownership is valid,'” unless the disposi- 
tion is so worded as to prevent its being executed 
in part.1® 

Joint tenancy. In those jurisdictions in which the 
interest of a joint tenant does not descend on his 
death but accrues immediately to the survivor,® the 
interest of the joint tenant who dies first is not de- 
visable, or bequeathable,?° but the interest of the 
survivor can be so disposed of.?? 


Estate per autre vie. Estates of freehold per au- 
tre vie can be devised.?? 


[§ 102] B. What Law Governs.”?° The question 
of the application of the will of a nonresident tes- 
tator to include assets originating within the state 
but now located in the state of the testator’s resi- 
dence is for the courts of the latter state.24+ The law 
in force at the time of the death of the testator from 
whom the right arose controls,?> except that, as re- 
gards community property, the law in force at the 
time such community property was acquired and not 


trol the partition of the whole tract | 12; 


by a will directing that one devisee’s 
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UO VictencisOeee oo 
v. Waterworth, 7 Ves.Jr. 425, 32 Re- 


[§§ 101-104 


that in force at the time of the wife’s death deter- 
mines whether the wife has a devisable interest 
therein.?°® 


[§ 103] C. After-Acquired Property?’—1. Per- 
sonal Property. In the absence of any statute pro- 
viding otherwise,?® it has always been the rule that 
after-acquired personal property will pass by will 
if such intention on the part of the testator is shown 
by the language of the will.?° 


Property partly paid for. A general bequest of 
all the testator’s stock in a given railroad company 
must be construed as including that which is only in 
part paid for, as well as that which has been fully 
paid for and certified. In either case it is stock, 
belonging to him, and capable of being transferred . 
by his conveyance.°° 


[§ 104] 2. Real Property=a.In General—(1) In 
Absence of Statutes Authorizing. In the absence 
of statute changing the rule, it has uniformly been 
held that a devise of lands operates only on those 
lands which the testator owned at the time of exe- 
cuting and publishing his will,?? and that no after- 
purchased lands will pass under such devise, unless 


See Ripley |{ 383, 32 Reprint 1135. 


[a] Property nonexistent at date 


interest be laid off around the house. 
Hatcher v. Pruitt, 22 S.W.(2d) 133, 
231 Ky. 731. (2) Where a husband 
and wife are tenants in common of 
certain premises on a part of which 
their homestead is located, the wife 
cannot devise the use of the home- 
stead to her children for. life, with 
remainder in fee to other persons, and 
thereby prejudice the rights of her 
husband. Fredrick yv. Fredrick, 76 
N.E. 856, 219 Ill. 568. (3) Where a 
mother entered into a contract with 
her son, by which she agreed that the 
son should receive two thirds of the 
estate at her death, and that she 
should have the right to dispose by 
will of ‘‘one-third in value of said 
estate,” a devise of specific land was 
ineffective to transmit title to the 
devisee, but would be construed as a 
bequest of a sum of money equal to 
the value of the land at the date of 
the death of testatrix. Manchester v. 
Loomis, 195 N.W. 958, 198 N.W. 102, 
197 Iowa 1049. 


17. Succession of Marion, 112 So, 
667, 163 La. 734. 
[a] Illustration.—Bequest of jew- 


elry belonging to testatrix and_ her 
brothers, to be used in the making 
of a chalice, is invalid only to the ex- 
tent of half interest of the brothers, 
where division in kind is possible. 
Succession of Marion, 112 So. 667, 1638 
La. 734. ‘ 


1s. Succession of Marion, supra. 


[a] Tllustration.—Bequest of vas- 
es, brooch, shawl, and furniture be- 
longing to testatrix and her brothers, 
to be used in forming a museum col- 
lection, is invalid due to impossibility 
of division in kind. Succession of Ma- 
rion, 112 So. 667, 168 La. 734. 


19. See Joint Tenancy § 4. 
20. People v. Varel, 184 N.B. 209, 
351 Ill. 96; Eckardt v. Osborne, 170 


Nome ii4eoes) Lily 611 75 ACR. 150.9% 
Wilken v. Young, 41 N.E. 68, 590, 144 


Ind. 1, 55 Am.S.R. 162. 
21. People v. Varel, 184 N.E. 209, 
351 Ill. 96; Eckardt v. Osborne, 170 


N.E. 774, 338 Ill. 611, 75 A.L.R. 509. 
22. St. of Frauds (29 Car. 2c 3 § 


print 172 (holding the interest in an 
estate per autre vie to a man, his ex- 
ecutors, administrators, and assigns, 
beyond the debts, belongs to those 
who are entitled to the personal es- 
tate, and the executor is therefore a 
trustee for the residuary legatees). 


23. Capacity to make will see su- 
pra § &. 
24. Johns Hopkins University v. 


Uhrig, 125 A. 606, 145 Md. 114. 


25. Delgado vy. Bernal, 7 Porto Rico 
Fed. 666. 
26. McKay v. Lauriston, 269 P. 


519, 1204 Cal. 557. 


27. Construction of will as to in- 
tention of testator see infra XII in 
69nCrIr. 

28. Dennis v. Dennis, 26 S.C.Eq. 
468 (which cites a statute since re- 
pealed, which provided that no after- 
acquired personal property should 
pass by will). 

29. Ga.—Camp v. Vaughan, 46 S.E. 
COWL LOW Grane oul, 

Ky.—Curling’s Adm’rs v. Curling’s 
Heirs, 8 Dana 38, 33 Am.D. 475. 
Me.—Laughlin vy. Norcross, 
834, 97 Me. 33, 8 Prob.Rep.Ann. 
Mass.—Wait v. Belding, 24 

129. 


N.H.—Loveren v. Lamprey, 22 N.H. 
434; George v. Green, 13 N.H. 521. 
N.J.—Lanning vy. Cole, 6 N.J.Eq. 102. 


N.Y.—McNaughton v. McNaughton, 
34 N.Y. 201; Lynes v. Townsend, 33 
N.Y. 558. 


: Pa,—Alexander v. Paxson, 47 Pa. 
2, 


S.C.—Dennis v. Dennis, 39 S.C.L. 
468; Dawson vy. Dawson, 21 S8.C.EKq. 
34; Tidyman v. Rose, 9 S.C.Eq. 294. 


S.D.—Rock v. Zimmermann, 126 N, 
W. 265, 25 S.D. 237. 


Tenn.—Nichols vy. Allen, 9 S.W. 430, 
87 Tenn. 131. 


Va.—Turpin v. Turpin, Wythe Orig. 
ed. 22 (2d ed 1387). 


Eng.—James v. Dean, 


53 A. 
302, 


Pick. 


11 Ves.Jr.’ 


of will.aAppropriation, under act of 
congress, to administrator of deceased 
as compensation for goods taken from 
deceased by tthe army in war time, 
passed to the legatees. Camp v. 
Vaughan, 46 S.B. 79, 119 Ga. 131. 


[b] Crop yet to be grown may be’ 
bequeathed. Rock y. Zimmermann, 
126 N.W. 265, 25 S.D. 287. 


30. Emery v. Wason, 
507. 


31. U.S.—Girard v. Philadelphia, 
10 F.Cas.No. 5,459, 2 Wall.Jr. 301. 


Ala.—Meador & Meador vy. Sorsby, 2 
Ala. 712, 36 Am.D. 432. 


Cal.—Hopper’s Hstate, 4 P. 984, 66 
Cal. 80. 


_ Conn.—Brewster v. McCall’s Dev- 
isees, 15 Conn. 274. 


Del.—Duffel’s Lessee v. Burton, 4 
Del. 290. 


D.C.—Bradford v. Matthews, 9 App. 
D.C. 438. 


Fla.—Frazier v. Boggs, 20 So. 245, 
37 Fla. 307. 

Ga.—Jones v. Shewmake, 
151. 


Ind.—Wolf vy. Wolf, 127 N.E. 152, 73 
Ind.App. 221. 


Ky.—Ross vy. Ross, 12 B.Mon. 437; 
Parker v. Cole, 2 J.J.Marsh. 503; 
Bowlin v. Pollock, 7 T.B.Mon. 26; 
Robertson vy. Barbour, 6 T.B.Mon. 523; 
Bowman v. Violet, 4 T.B.Mon. 350; 
Halloway v. Buck, 4 Litt. 293; Skeene 
v. Fishback, 1 A.K.Marsh. 356. 


Md.—Beall v. Schley, 2 Gill 181, 41 
Am.D. 415; Kemp’s Ex’x v. McPher- 
son, 7 Harr.&J. 320. 


Mass.—Blaney v. Blaney, 1 Cush. 
107; Hays v. Jackson, 6 Mass. 149. 


Minn.—Bedell v. Fradenberg, 68 N. 
W. 41, 65 Minn. 361. 


N.H.—George v. Green, 13 N.H. 521. 


N.J.—Gardner’s Hx’r v. Gardner, 37 
N.J.Eq. 487 [aff 39 N.J.Eq. 337]; Lan- 
ning v. Cole, 6 N.J.Eq. 102; Bruen vy. 
Bragaw, 4 N.J.Eq. 261, 88 Am.D. 519. 


N.Y.—Dodge v. Gallatin, 29 N.E. 


107 Mass, 
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§§ 104-105] 


subsequent to the purchase, the devisor republishes 
his will;*? and this is so notwithstanding the lan- 
guage of the will may be such as would show clearly 
the intention of the testator that it should pass.*# 

[§ 105] (2) Under Special Statutory Provisions. 
In England the rule that after-acquired realty does 


107, 180 N.Y. 117; Lynes v. Townsend, 


33, N.Y 5583 "Jackson v. Potter, 9 
Johns. 312; Jackson v. Holloway, 7 
Johns. 394; Minuse v. Cox, 5 Johns. 


Ch. 441, 9 Am.D.: 313; McKinnon vy. 
Thompson, 3 Johns.Ch. 307; Living- 
ston v. Newkirk, 3 Johns.Ch. 312; 
Clapper v. House, 6 Paige 149. 


N.C.—Battle v. Speight, 31 N.C. 288; 
Johnston v. Hunly, 1 N.C. 220, 1 Am. 
1D: 590; Jiggitts v. Maney, 5 N.C. 258. 


Ohio.—McCall vy. Jones, 2 Ohio Dec. 
(Reprint) 704, 4 West.L.Month. 627. 


Pa.—Scott v. Sample, 5 Watts 53; 
Girard v. Philadelphia, 4 Rawle 323, 
26 Am.D. 145. . 


S.C.—Landrum v. Hatcher, 45 S.C.L. 
54, 70 Am.D. 237; Watson v. Child, 30 
S.C.Eq. 129; Thomson v. Scott, 6 S.C. 
Eq. 32; Grimke v. Grimke’s Ex’rs, 1 
S.C.Eq. 366. 


Tenn.—McGavock vy. Pugsley, 
Heisk. 689. 


Va.—Clements v. Kyles, 13 Gratt. 
(54 Va.) 468; Raines v. Barker, 13 
Gratt. (54 Va.) 128, 67 Am.D. 762. 


Eng.—Hogan v. Jackson, Cowp. 299, 
98 Reprint 1096; Strode v. Falkland, 
3 Ch.Rep. 169, 21 Reprint 758; Brown 
v. Whiteway, 8 Hare 145, 32 Eng.Ch. 
145, 68 Reprint 308; Delacherois v. 
Delacherois, 11 H.L.Cas. 62, 11 Re- 
prin’ A254-sLanetord vy. -Pitt.02') RP: 
Wms. 629, 24 Reprint 890; Bunter v. 
Coke, 1 Salk. 237; 91 Reprint 210; 
Gaskarth v. Lowther, 12 Ves.Jr. 107, 
33 Reprint 41; Brydges v. Chandos, 2 
Ves.Jr. 417, 30 Reprint 702; Perry v. 
Phelips, 1 Ves.Jr. 251, 30 Reprint 327. 


Ont.—Whateley v. Whateley, 13 
Grant Ch. 4386, 14 Grant Ch. 430; 
Plumb v. McGannon, 32 U.C.Q.B. 8. 


[a] Restatement of the rule.—‘‘By 
the settled rule of the common law, as 
well as by the uniform construction 
put upon the English statute on wills 
of the 34 & 85 Henry VIII, no one 
could by will devise lands that he 
did not own and had no interest in 
at the time of its execution; and 
lands acquired subsequently to the 
execution of a will did not pass there- 
by.”’ Frazier v. Boggs, 20 So. 245, 37 
Mia. 30754381 %. 


{b] Reason for rule.—(1) The 
reason on which the rule is based is 
that a devise is a conveyance and 
hence must operate only on a specific 
object. Girard v. Philadelphia, 10 F. 
Cas.No. 5,459, 2 Wall.Jr. 301; George 
Vi Green,. ls  N-. 527;-> Battle’ -v. 
Speight, 31 N.C. 288; Hogan v. Jack- 
son, Cowp. 299, 98 Reprint 1096. (2) 
“The statute of wills of 32 Hen. VIII 
ch 1 only authorized persons ‘having’ 
lands to make disposition of them by 
last will and testament, and, there- 
fore, it has been uniformly holden, 
that only such lands passed as the tes- 
tator had at the time of the execu- 


12 


tion and publication of his will.’ } 


Lynes v. Townsend, 33 N.Y. 558, 563. 


[ce] Bule applied: (1) In cases of 
after-acquired title to land of which 
testator had possession with claim of 
ownership which might have de- 
veloped into title by adverse posses- 
sion. Girard v. Philadelphia, 10 F. 
Cas.No. 5,459, 2 Wall.Jr. 301. (2). To 
land held under a worthless title con- 
veyed by Indians. Halloway v. Buck, 
4 Litt. (Ky.) 298. (3) To land taken 


WILLS 


not pass by will 


possession of under a parol contract 
of purchase, no conveyance being tak- 
en. Thomson v. Scott, 6 S.C.Eq. 32. 


[d] Contract to purchase.—(1) 
Where land which the testator had 
contracted to purchase was devised to 
a specified devisee and thereafter the 
testator paid the purchase price and 
received the legal title, on his death, 
because of the rule that after-ac- 
quired lands could not pass by any 
form of devise, the legal title to such 
lands descended to his heirs at law as 
the mere trustees thereof for the use 
of the devisee to whom they belonged 
in equity. Clapper v. House, 6 Paige 
(N.Y.) 149. (2) Devise of equitable 
interest under contract see infra § 
109. 


32. Conn.—Brewster v. McCall’s 


Devisees, 15 Conn. 274. 


Ind.—Bowen v. Johnson, 6 Ind. 110, 
61 Am.D. 110; Wolf v. Wolf, 127 N.E. 
152, 73 Ind.App. 221. 


Ky.—Bowlin vy. Pollock, 7 T.B.Mon. 
6. 


N.Y.—Lynes v. Townsend, 33 N.Y. 
558. 


N.C.—Battle v. Speight, 31 N.C. 288. 


S.C.—Grimke v. Grimke’s Ex’rs, 1 
S.C.Eq. 366. 


Eng.—Bunter v. Coke, 1 Salk. 237, 
91 Reprint 210; Barnes v. Crow, 4 
Bro.Ch. 2, 29 Reprint 747, 1 Ves.Jr. 
486, 30 Reprint 450. 


[a] Codicil as republication.—A 
codicil is considered as a republication 
of the will, so that lands bought after 
the will and before the codicil could 
pass by the will. Miles v. Boyden, 3 
Pick. (Mass.) 213; Barnes v. Crow, 
2 Bro.Ch. 2, 29 Reprint 747, 1 Ves.Jr. 
486, 30 Reprint 450. 


{b] What is not republication.— 
The testator made a will in his own 
handwriting but unattested, and it 
was placed among his valuable papers. 
Thereafter, being about to leave the 
country, he deposited the will with 
other papers with a friend for safe- 
keeping. It was held that this did not 
amount to a republication. Battle v. 
Speight, 31 N.C. 288. 


Republication as passing after-ac- 
quired property see infra § 574. 


Republication by codicil as passing 
after-acquired property see infra §§ 
588-589. 

33. Md.—Beall v. Schley, 
181, 41 Am.D. 415. 

Mass.—Hays v. 
149. 

Miss.—Wynne v. Wynne, 23 Miss. 
251; 57 Amb. 139) : 

N.H.—Loveren v. Lamprey, 22 N.H. 
434. 

Eng.—Bunter v. Coke, 1 Salk. 237, 
91 Reprint 210. 


[a] As for instance, where the 
devise is expressly of all lands which 
the devisor shall have at the time of 
his decease. Hays v. Jackson, 6 Mass. 
149; Bunter v. Coke, 1 Salk. 287, 91 
Reprint 210. 


34 St. 1 Vict. c 26. 
$5. See statutory provisions. 
36. U.S.—Hardenbergh v. Ray, 14 


2 Gill 


Jackson, 6 Mass. 
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has been changed by statute,**+ and 


in America also statutes have very generally been 
enacted,?> under the provisions of which after-ac- 
quired lands will pass by will if such was the intent 
of the testator.*°® 
rule that statutes shall not be construed retrospec- 


In accordance with the general 


S.Ct. .(305, 51) OLS) 1122533 seeds 
(construing Oregon statute). 

Cal.—Hopper’s Estate, 4 P. 984, 66 
Cal. 80. 


Colo.—Clayton v. Hallett, 70 P. 429, 
Eee: 231, 97 Am.S.R. 117, 59 LRA. 


Conn.—Brewster v. McCall’s Dev- 
isees, 15 Conn. 274. 


D.C.—Bradford v. Matthews, 9 App. 
D.C. 438. 


Fla.—Frazier v. Boggs, 20 So, 245, 
on sla 3 0% , 


pes Sane v. Corbin, 24 Ga. 185, 


Pa Tia ba 


66 


Ill.—Decker v. Decker, 12 N.E. 750, 
121 Ill. 341; Williams -v., Johnson, 1 
N.E. 274, 112 Ill. 61; Peters v. Spill- 
saat et Ill. 870; Willis v. Watson, 5 


Ilowa.—Whitney v. Whitney, 159 N. 
W. 657, 178 Iowa 117; Briggs v. 
Briggs, 29 N.W. 632, 69 Iowa 617. 


Ky.—Bowman v. Violet, 4 T.B.Mon. 
350; Roberts’ Heirs v. Elliott’s Heirs, 
3 T.B.Mon. 395. 


La.—Succession of Burnside, 35 La. 
Ann. 708. 


ee eee v. Blaney, 1 Cush. 


Miss.—Macrae v. Lowrey, 31 So. 
538, 80 Miss. 47; Wynne v. Wynne, 
23’ Miss. 251, 57 Am.D. 139. 


Mo.—Applegate v. Smith, 31 Mo. 
166; Liggat v. Hart, 23 Mo. 127. 


ey ney ce eee v. Lamprey, 22 N.H. 


N.J.—Flummerfelt’s Ex’rs v. Flum- 
merfelt, 26 A. 857, 51 N.J.Eq. 432; 
Gardner’s Ex’r v. Gardner, 37 N.J.Eq. 
487 [aff 39 N.J.Eq. 337]. 


N.Y.—Quinn v. Hardenbrook, 54 N. 
Y. 838; Youngs v. Youngs, 45 N.Y. 254; 
McNaughton v. McNaughton, 34 N.Y. 
201 [aff 41 Barb. 50]; Lynes v. Town- 
send, 33 N.Y.-558; Lent v. Lent, 24 
Hun 436. 


N.C.—Brown v. Hamilton, 47 S.E. 
128, 135 N.C. 10, 102 Am.S.R. 526, 9 
Prob.Rep.Ann. 232; Rogers v. Brick- 
house, 58 N.C. 301; Ex p. Champion, 
45 N.C. 246. 


Ohio.—Smith’s Lessee v. 
Ohio 115. 


Pa.—Mullock v. Souder, 5 Watts & 
S. 198. 


R.I.—Church v. Warren Mfg. Co., 
14 R.I. 539. 


are eee v. Ryan, 27 “Tex. 


Va.—Raines v. Barker, 13 Gratt. 
(54 Va.) 128, 67 Am.D. 762; Harrison 
v. Allen, 3 Call (7 Va.) 289; Turpin 
Vv. Turpin, 1 Wash,..(1 WVa.)> 75. 


W.Va.—Dearing v: Selvey, 40 S.E. 
478, 50 W.Va. 4. 


[a] TIllustration.—Where the tes- 
tator’s will gave his wife all the resi- 
due of his property, and she prede- 
ceased him without a will, he taking 
an undivided one third of her realty, 
such wife’s children were entitled to 
such third share to the exclusion of 
the testator’s children by a former 
marriage. Whitney v. Whitney, 159 
N.W. 657, 178 Iowa 117. 


Jones, 4 
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tively, unless, by their express terms or otherwise, 
such appears to be the manifest intent of the legisla- 
ture,?7 such statutes have usually been held inopera- 
tive as to wills made before their enactment, al- 
though they were enacted before the testator’s 
There are, however, decisions, which hold, 
perhaps because of the peculiar wording of the stat- 
utes, that the statutes are operative as to wills made 
before their passage where the testator dies after 
Manifestly, if such statutes , 
contain an express provision to that effect, they will 
have no application to wills made before their enact- 
The statutes have no application where the 
testator died before the enactment thereof.*+ 


- [§ 106] b. Property Disposed of and Again Ac- 
quired. At common law a will has been held to be 


death.®& 


they go into effect.°° 


ment.*° 
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inoperative on real estate of which the testator was 


[b]_ Effect of making will irrevoca- 
ble.—Where a person, after making 
his will, rendered it irrevocable by a 
deed of trust for the uses of the 
will, it was held that this did not ren- 
der the will incapable of passing sub- 
sequently acquired property. Daw- 
son v. Dawson, 15 S.C.Hq. 148. 


[ec] Seizin—The common-law rule 
requiring seizin of real estate at time 
of making a will as a condition pre- 
ecedent to disposing of the property 
thereby was abrogated by Code § 
3271. Whitney v. Whitney, 159 N.W. 
657, 178 Iowa 117. 


37. See Statutes § 692. 


38s. U.S.—Morgan v. Huggins, 42 
F. 869, 9 L.R.A. 540 (construing a 
statute of Georgia). 


Conn.—Brewster v. McCall’s Dev- 
isees, 15 Conn. 274. 


Ga.—Gibbon v. Gibbon, 40 Ga. 562; 
Jones v. Shewmake, 35 Ga. 151. 


N.Y.—Parker v. Bogardus,, 5 N.Y. 
309; Green v. Dikeman, 18 Barb. 535; 
Ellison v. Miller, 11 Barb. 332. 


N.C.— Battle v. Speight, 31 N.C. 
288. 


Pa.—Gable’s Bx’rs v. Daub, 40 Pa. 
217; Mullock vy. Souder, 5 Watts & S. 
198. 


Eng.—Delacherois v. Delacherois, 
11 H.L.Cas. 62; 11 Reprint 1254. 


[a] In Maryland (1) Code Pub. Gen. 
L. art 93 § 309, providing that ‘‘Ev- 
ery last will and testament executed 
in due form of law, after the first 
day of June, eighteen hundred and 
fifty, shall pass all the real estate 
which the testator had at the time of 
his death,’ changed the rule estab- 
lished under the act of 1849 so that 
thereafter wills executed prior to 
June 1, 1850 did not pass after-acquir- 
ed realty, but such realty descended 
to the heirs at law of the testator, as 
property of which he died intestate. 
Johns v. Hodges, 33 Md. 515. (2) 
Act (1849) ec 229, providing: § 1. 
“That every last will and testament 
executed in due form of law, after the 
first day of June next, shall be con- 
strued with reference to the real and 
personal estate comprised in it, to 
speak and take effect as if it had been 
executed on the day of the death of 
the testator or testatrix, unless a cen- 
trary intention shall appear by the 
will.” § 2. “That the provisions of 
this Act shall not apply to any will 
executed before the passage of this 
Act, by any person who may die be- 
fore the first day of June next (1850), 
unless in such will the intention of 
the testator or testatrix shall appear 


For later cases, developments and changes in the law see Annotations, same title and section number, 


that the real and personal estate 
which he or she may own at his or 
her death should thereby pass.” § 
3. “That this law shall take effect on 
the first day of June next (1850),” 
operates on wills made before its 
passage, where the testator dies after 
the first day of June, 1850, so that 
after-acquired real estate may pass 
under the will, and not as intestate 
property to the heirs at law. Wilson 
v. Wilson, 6 Md. 487; Alexander v. 
Worthington, 5 Md. 471; Magruder v. 
Carroll, 4 Md. 335. Contra Carroll v. 
Carroll’s Lessee, 16 How. (U.S.) 275, 
14 L.Ed. 936 (construing the Mary- 
land statute). 


39. See cases infra this note. 


[a] In Maryland former statute 
construed as applicable to wills exe- 
cuted prior to its passage see supra 
note 38 [a] (2). 


[b] Im Massachusetts a statute, 
providing that ‘‘Any estate, right, or 
interest in lands acquired by the tes- 
tator, after the, making of his will, 
shall pass thereby in like manner as 
if possessed at the time of making 
the will, if such shall clearly and 
manifestly appear by the will, to have 
been the intention of the testator,” 
was held operative as to wills exe- 
cuted prior to its passage where the 
testator died after it had gone into 
effect. Pray v. Waterston, 12 Metce. 
262; Cushing v. Aylwin, 12 Metc. 169. 


[c] In New Hampshire (1) a stat- 
ute, providing that “any estate, right, 
or interest, in any real property, ac- 
quired by the testator, after making 
his will, shall pass thereby, if such 
shall clearly appear to have been his 
intention,’ was held operative as to 
wills executed prior to its passage 
where the testator died after it had 
gone into effect. Loveren v. Lamprey, 
22 N.H. 434. (2) To give the statute 
such an effect is not to make it retro- 
spective in its operation, since it af- 
fects no rights vested before its pas- 
sage. Loveren v. Lamprey, supra. 


{d] In South Carolina the legisla- 
tive act of 1858 (12 St. 700), declar- 
ing “that real estate purchased or 
otherwise acquired after the making 
and publishing of last wills and tes- 
taments, shall pass by and under the 
same, in the same manner and to the 
same extent as personal estate now 
does, etc.,” and which was modified 
in form by Gen. St. (1872) § 1850 to 
read “Lands and personal property, 
which shall be purchased or other- 
wise acquired by any person after the 
making of his or her will, shall pass 
thereby, and no person shall be con- 
sidered as having died intestate as 
to said lands and personal estate, 
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owner at the time of the making of the will, and aft- 
erward sold, repurchased, and died seized.*? 
rule, however, has very generally been changed by 
statute and the prevailing doctrine now is that such 
property passes by will. 


[§ 107] D. Property Changed in Form.** 
a general devise or bequest a change, subsequent to 
the making of the will, in the form of property dc- 
vised or bequeathed, does not prevent the operation 
of the provisions of the will, and the property, in its 
changed form, passes to the devisee or legatee.*® 
the case of a specific devise or bequest, a change, 
subsequent to the execution of the will, in the form 
of the property bequeathed or devised has, in some 
instances, prevented its passing to the legatee or dey- 
isee specified,*® and, in other instances, it has been 


This 


Under 


In 


etc.,” has been construed to be ef- 
fective as to wills executed prior to 
its passage where the testator died 


after it became effective. Welborn v. 
Townsend, 10 S.H. 96, 31 S.C. 408: 
Bell v. Towell, 18 S.C. 94; Scaife v. 


Thompson, 15 S.C. 337. 


49. Rainés v. Barker, 13 Gratt. (54 
Via.) 128,260 Am D162. 


41. McGavock  v. 
Heisk. (Tenn.) 689. 


Revocation and revival of legacy 
see infra § 548. 


42. Hopper’s Estate, 4 P. 984, 66 
Cal. 80; Morey v. Sohier, 3 A. 636, 68 
N.H. 507, 56 Am.R. 538. 


43. Cal.—Hopper’s Estate, 
984, 66 Cal. 80. 


Sat tee oOreky v. Woolery, 48 Ind. 


N.H.—Morey v. Sohier, 3 A. 636, 63 


Pugsley, 12 
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N.H. 507,.56 Am.R. 538. 
is v. Brown, 16 Barb. 
Ohio.—Ridenour v. Callahan, 29 
Ohio Cir.Ct. 65. 
MeMillan, 32 S.E. 


S.C.—Gregg v. 
447, 54 S.C. 378. 


44. Ademption by change in form 
of property demised or bequeathed see 
infra XIII in 69 C.J. 


45. Marks’ Succession, 35 La.Ann. 
1054 [overr Succession of Valentine, 
12 Iha.Ann. 286; Lawson’s Heirs v. 
Lawson’s Ex’rs, 12 La.Ann. 603]; Suc- 
cession of Burnside, 35 La.Ann. 708. 
But see Brigham y. Winchester, 1 
Metc. (Mass.) 390 (holding in case 
where testator executed his will be- 
fore statute authorizing devise of aft- 
er-acquired realty took effect, that 
residuary devisee did not take land 
which the testator, subsequent to the 
execution of the will, acquired by 
foreclosure of a mortgage held at the 
time the will was executed); Cog- 
dell’s Ex’rs v. Cogdell’s Heirs, 3 S.C. 
Eq. 346 (holding, in a case prior to 
the enactment of the statute author- 
izing a devise of after-acquired real- 
ty, that residuary devisees did not 
take realty, acquired by the testator 
after the execution of his will by a 
rescission of a sale thereof which he 
had formerly made, but that such 
realty descended to the testator’s 
heirs). 

46. See cases infra this note. 


[a] MIllustrations.—(1) Devisee of 
Specific devise of real estate which 
was sold by the testator in his life- 
time acquires no interest either in a 
bond and mortgage given for the pur- 


=a 
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held not to prevent its passing.47 


[§ 108] E. Equitable Interests, Trusts, and Pow- 
An equitable interest,*® as that of a beneficiary 
under a trust, may be devisable,*® unless it is by its 


ers. 


chase money or a portion thereof (Mc- 
Naughton v. McNaughton, 34 N.Y. 201 
[aff 41 Barb. 50]; Beck Ex’r v. Mc- 
Gillis, 9 Barb. CN.Y.) 35; Adams v. 
Winne, 7 Paige (N.Y.) 97), (2) or the 
proceeds of the real estate sold 
(Vandemark v. Vandemark, 26 Barb. 
(N.Y.) 416). (3) Devisee of specific 
Slave who died in the testator’s life- 
time as a result of injuries inflicted 
by others is not entitled to amount 
received by the testator on judgment 
obtained against those responsible for 
the slave’s injury. Ross’ Ex’r v. Car- 
penter, 9 B.Mon. (Ky.) 367, 50 Am.D. 
513. (4) Legatee of specific mortgage 
which was foreclosed during the life 
of the testator acquires no interest 
in a new bond and mortgage executed 
by the purchaser of the foreclosed 


premises. Beck Ex’r v. McGillis, su- 
pra. 
47. See cases infra this note. 


[a] TIllustrations.—Legatee or dev- 
isee has been held entitled to prop- 
erty changed in form: (1) rom 
Shares of stock to new shares. Ha- 
vens v. Havens, 1 Sandf.Ch. (N.Y.) 
324. (2) From lands to lots. Decker 
Vv. Decker, 12 N.H. 750, 121 Il). 341, 
(3) From a bond and mortgage to a 
deed. Van Wagenen v. Baldwin, 7 
N.J.Eq. 211; Den ex dem. Van Wag- 
enen v. Brown, 26 N.J.Law 196. 


4s. U.S.—Mayer v. American Secu- 
rity & Trust Co., 32 S.Ct. 95, 222. U.S. 
295,06, Labids 206- [aff 33 App.D.C. 
391]; Brewster v. Gage, 30 F.(2d) 
604 [rev 25 F.(2d) 915, cert gr 49 S.Ct. 
418, 279 U.S. 831, 73 L.Ed. 981, and aff 
pore P1556 230 -UsS5 327, 14 Libid, 
457]. 


Ark.—Wilkerson v. Powell, 291 S.W. 
TOG slits Ark. 33; 


Hawaii—Bstate of Isenberg, 28 
Hawaii 590. 


Mo.—Boothe v. Cheek, 161 S.W. 791, 
253 Mo. 119; Smith v. Sweringen, 26 
Mo. 551. 


N.J.—Hallanan v. Hamilton, 142 A. 
27, 104 N.J.Law 632. ‘ 


Ohio.—Smith’s Lessee v. Jones, 4 
Ohio 115. 


R.I.—Ball v. Milliken, 76 A. 789, 31 
Re, 36, 37 L.R.A.N.S. 6238, Ann.Cas. 
1912B 30 [reh den 78 A. 625]; Bailey 
Va Hoppin, 12, RK... 560. 


S.C.—Schmidt v. Schmidt, 28 S.C. 
Eq. 201. 


Eng.—Turner v. Gwinn, 1 Vern.Ch. 
41, 23 Reprint 295; Perry v. Phelips, 
1 Ves.Jr. 251, 30 Reprint_327. 


[aj] Entailed equity of redemption. 
—A tenant in tail of an equity of re- 
demption may devise it for the pay- 
ment of debts. Turner v. Gwinn, 1 
Vern.Ch. 41, 23 Reprint 295. 


[b] Legacy prior to distribution.— 
A legatee, prior to distribution by the 
executor, has an equitable interest in 
the legacy which he may dispose of 
by will. Brewster v. Gage, 30 F.(2d) 
604 [rev 25 F.(2d) 915, cert gr 49 S. 
Ct. 418, 279 U.S. 831, 73 L.Ed. 981, and 
aff te S.Ct. 115, 280 U.S. 327, 74 L.Ed. 
457]. 


[c] Personalty to be converted in- 
to realty.—Devise and bequest of per- 
sonal property and the rents and prof- 
its of realty to a trustee to accumu- 
late and lay out in lands vested an 
equity in the beneficiary by which 
he might dispose of the future inter- 
est. Perry v. Phelips, 1 Ves.Jr. 251, 
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nature nonalienable.®° 
trust cannot continue it by will;°! nor can a trustee 
of an unexecuted trust terminate it by a devise to 
the beneficiaries;°? but one taking property in trust 


30 Reprint 327. 


[dad] Contingent interest.—An equi- 
table interest in land, although it is 
but a contingent, equitable interest, 
may be devised under Gen. L. (1896) 
ec 201 § 23 (Gen. L. [1909] c 252 § 23), 
providing that a contingent, execu- 
tory, or future interest, a possibility 
coupled with an interest, and a right 
of entry may be disposed of by will. 
Ball v. Milliken, 76 A. 789, 31 R.I. 
36, 37 L.R.A.N.S. 623, Ann.Cas.1912B 
30 [reh den 78 A. 625]. 


[e] . Correction of mistake in par- 
tition.— The right of a codwner of 
property to correct on final partition 
proceedings a mistake in the former 
partial partition of the property 
whereby he was deprived of a por- 
tion of his share of the property may 
be transferred by will. Smith v. 
Sweringen, 26 Mo. 551. 


[f] Interest defeasible on condi- 
tion.— An equitable estate which can 
be defeated only by performance of 
the conditions remains in the grantor, 
and passes under the residuary clause 
in his will, where the grantee executes 
a declaration of trust by which it is 
to convéy the premises to a specified 
educational institution “when and at 
such times as’ such institution shall 
perform certain conditions, and, in 
case of nonperformance within a rea- 
sonable time, is to reconvey the prem- 
ises to the grantor, his heirs, and as- 
signs. Mayer v. American Security 
& Trust Cos, 320s. Cte gos secenis: 2955 
56 L.Ed. 206 [aff 33 App.D.C. 391]. 


[g] Subsequent acquisition of le- 
gal title-—Although testator after- 
ward acquires the legal title, equita- 
ble estates in lands owned by a testa- 
tor at the execution of his will pass 
by its devises. Schmidt v. Schmidt, 
28° S:.C.HG. 208: 


[h] Conveyance to spouse from 
spouse.—(1) Husband, to whom wife 
had conveyed realty directly, being 
owner of equitable estate in fee at 
time of death, could dispose of it by 
will. Hallanan v. Hamilton, 142 A. 
27, 104 N.J.Law 632. (2) Wife receiv- 
ing conveyance from husband can 
make devise during husband’s life- 
time, effective after spouse’s death 
as to both legal and equitable title. 
Wilkerson v. Powell, 291 S.W. 799, 173 
Ark. 33. (8) Estate or interest cre- 
ated by conveyance from husband to 
wife see Husband and Wife § 273. 


Wife to husband see Husband and 
Wife § 283. 

49. U.S.—Stewart v. Lipsitz, 286 
F. 641. 

Ky.—Thompson vy. McCloskey, 4 
Ky.L. 899. 


am gPaee ae v. Wheeler, 7 Mass. 


Mo.—Boothe v. Cheek, 161 S.W. 791, 
253 Mo. 119. 


N.C.—Lyon v. Fidelity Bank of 
Durham, 38 S.H. 251, 128 N.C. 75. 


S.C.—Linder v. Nicholson Bank & 
Trust Co., 170 S.EH. 429, 170 S.C. 379; 
Schmidt v. Schmidt, 28 S.C.Eq. 201. 


Wis.—In re Fouks’ Will, 238 N.W. 
869, 206 Wis. 69. 


[a] Illustration.—Where the tes- 
tator devised her estate to her hus- 
band and children, and provided that 
the executors should retain out of 
the share of each child one-tenth part 
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The trustee of a personal 


thereof, which should be invested for 
the benefit of such beneficiary, to 
whom all interest should be paid dur- 
ing the life of the beneficiary, and as 
each child died his or her retained 
part should be paid to his or her “per- 
sonal representatives,’ the words 
“personal representatives” meant the 
executor or administrator of a de- 
ceased beneficiary, and not the bene- 
ficiary’s next of kin, and the bene- 
ficiary’s remainder was subject to de- 


vise. Lyon v. Fidelity Bank of Dur- 
ham. 38 S325), ob285INoCas io. 
{[b] Resulting trust.—(1) Benefici- 


ary’s interest in a resuiting trust will 
pass under his wiil if its terms are 
sufficient to pass such _ interest. 
Boothe v. Cheek, 161 S.W. 791, 253 
Mo. 119. (2) Original donor who be- 
came equitable owner of trust prop- 
erty after termination of trust period 
could have required trustee to con- 
vey property to him and can dispose 
of it by will, whether he holds legal 
title or not. Linder v. Nicholson 
pa Trust Co., 170 S.E. 429, 170 S. 
C. 373. 


[ec] Effect of conveyance by trus- 
tee.—Where one holding the title to 
Jand in trust for G, according to the 
terms of an obligation requiring con- 
veyance on request to G or his heirs, 
executors, or administrators, after G’s 
death, conveyed the land to his heirs, 
the conveyance did not defeat a devise 
in G’s will, and the rights conferred 
thereby were as enforceable there- 
after as before the deed was made. 
Stewart v. Lipsitz, 286 F. 641. 


[ad] Period of duration of trust 
terminated.—Trust period fixed by 
testator having expired, beneficiaries 
are entitled to possessicn of their in- 
terests in gross and can bequeath 
them. In re Allen’s Hstate, 216 N.W. 
446, 240 Mich. 661. 


[e] Postponement of possession.— 
Where testator left sum in trust to be 
paid to his son when forty, with in- 
tention that it should vest on the tes- 
tator’s death, the gift vested and be- 
came subject to the son’s disposition 
by will. In re Fouks’ Will, 238 N. 
W. 869, 206 Wis. 69. 


50. Wilkinson vy. Wright, 6 B.Mon. 
(Ky.) 576; Steinmetz’s Estate, 31 A. 
UOO2- Lose Ra eeinoe . 


[a] Trust for married woman.— 
(1) Where a married woman has a 
present interest in the net revenue 
of an estate, and a remainder in fee, 
subject to a Separate use trust, in 
the absence of a power in the will cre- 
ating the trust, she cannot pass her 
estate by will. Steinmetz’s Estate, 
Oh CALS HOS 2 eisai Cosme) sayvetore 
realty is conveyed by wife on the 
eve of her marriage, in contempla- 
tion of the marriage, to trustees for 
her exclusive use free from the con- 
trol and debts of the intended hus- 
band, the deed of trust reserving no 
power of disposition to the wife, such 
realty cannot be devised by the wife 
where, under the statute of wills in 
force in the jurisdiction, a feme cov- 
ert has no power to devise her lands. 
een v. Wright, 6 B.Mon. (Ky.) 


51. Hinckley v. Hinckley, 9 A. 897, 


79 Me. 320. 


Termination of trust by death of 
trustee see Trusts § 134. \ 


Se Wills v. Cooper, 24 N.J.Law 


496 [68 C.J.] 


as security may pass by will all his rights.5* An eq- 
uitable owner in fee of trust property, which trust, 
by the terms of its creation, ceases at the death of 
such owner, is entitled to devise it free of the trust.°* 
‘Where there is both an estate and a power in the 
same individual, such individual may elect as to 
whether he will dispose under the power or devise as 
owner.®> Where a testator, who holds land as trus- 
tee, and as such has power by his will to direct the 
sale of them by his executors directs by his will that 
such land shall be sold by his executor along with 
his own property, the bulk of which is given to resid- 
uary legatees, who are the same persons as the ces- 
tuis que trust under the original trust. The executor 
has a power to sell coupled with a trust or a power 
coupled with an interest, and the residuary legatees 
take by devise and not by descent.°>” 


Corporate property. It has been held, although 
there is authority to the contrary,°® that the own- 
er of all the stock in a corporation is the owner of 
an equitable interest in property owned by the cor- 
poration, which interest 1s the subject of devise and 
will pass under his will,°* but a testator who owns all 
but a small percentage of the shares of stock in a 
corporation cannot devise realty owned by the cor- 


53. Stewart v. Fellows, 20 N.E. 
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poration to convey its property in 


[§§ 108-110 


poration.5§ 


[§ 109] F. Interests of Vendor and Purchaser 
under Contract To Convey. Under a valid contract 
to purchase land, the vendee is, in equity, the real 
owner, and the purchase money is treated as a mere 
encumbrance on the land,®® and this equitable inter- 
est which the purchaser has may be devised.®°° So, 
also, the vendor in a contract of sale,°? or an op- 
tion to sell,®? may devise his interest, and the devi- 
see will take the land subject to the same obliga- 
tion as the testator, the right of the owner of the 
equitable title to the land not being affected by the 
vendor’s will.6? Where, under a valid contract to 
purchase land, the purchaser holds merely as trus- 
tee for another, the vendor and the purchaser cannot 
rescind the contract and the vendor devise the land 
to a stranger.°* x 


Purchase price due on land transferred by deed. 
The unpaid portion of the purchase price for iand 
deeded to another may be disposed of by the grantor 
by will.%® 

[§ 110] G. Interests under Land Warrants, Cer- 
tificates for Purchase Money, Etc. The interest 
conferred by a land warrant,°® or certificate for the 


for oil is subject to devise. Munsey v. 


657, 128 Ill. 480; Hughes v. Caldwell, 
11 Leigh (38 Va.) 355. 


54, Laughlin v. Page, 80 A. 753, 


108 Me. 307; Holcomb v. Palmer, 75 
A. 324, 106 Me. 17; Freeman v. Lide, 
97 S.E. 402, 176 N.C. 434; Kiracofe 


v. Kiracofe, 25 S.E. 601, 93 Va. 591. 


[a] Thus, under constitutional and 
statutory provision authorizing a 
married woman to devise realty, a 
married woman, with only equitable 
estate or beneficial use under deed in 
trust for her benefit, could devise to 
her husband land conveyed by deed, 
the trust expiring at her death, when 
her will took effect. Freeman y. Lide, 
97 S.BH. 402, 176 N.C. 434. 


55. Equitable Trust Co. v. Pas- 
ehalin iio Ay 85.6,) le) Del. Ch. 87); Doe 
v. Hickman, 4 B.&Ad. 56, 24 H.C.L. 34, 
110 Reprint 376. 


5514. Taylor v. Benham, 5 How. 
(UES goo, bee. dr 3.0. 


56. Fidelity Union Trust Co. v. 
Vander Roest, 166 A. 918, 113 N.J.Eq. 
368. 


[a] Mode of effecting testator’s in- 
tent.—Where the testator by will 
gave estate to trustee, and by a codi- 
cil devised to son certain realty, title 
to which was in a corporation of 
which the testator owned all the cap- 
ital stock, legal title to the realty did 
not pass by the codicil, but the trus- 
tee will be required to effectuate the 
testator’s intention by causing the 
corporation to convey the property. 
Fidelity Union Trust Co. v. Vander 
Roest, 166 A. 918, 113 N.J.Hq. 368. 


57. In re Friedman, 164 N.Y.S. 892, 
177 App.Div. 755; In re Currier’s Hs- 
tate, 245 N.Y.S. 708, 138 Misc. 372; 
In re Winburn’s Will, 240 N.Y.S. 208, 
136 Misc. 19; In re Foley’s Ex’r, 230 
NYS!) 805, 132" Mise. 38325 In re 
Bush’s Estate, 209 N.Y.S. 776, 124 
Misc. 674; Gratton v. Gratton’s Es- 
tate, 283 P. 747, 133 Or. 65. 


[a] hus, where a person is sole 
stockholder, so that no other stock- 
holder can be injured thereby, he has 
the right and power to direct his ex- 
ecutor and trustee to cause the cor- 


accordance with the terms of his will 
to whomsoever he sees fit, and he is 
not obliged to dispose of the stock by 
his will. Gratton v. Gratton’s Hstate, 
ASS Peale Mos LOL Coe 


58. Thompson v. Bank of Tuske- 
gee, 74 So. 37, 199 Ala. 67. 


{a] Illustration.—A testator, al- 
though he owns all but one or two 
shares of stock in a corporation, can- 
not by will provide for payment of an 
annuity out of lands standing in the 
name of the corporation, he and the 
corporation being separate entities. 
Thompson v. Bank of Tuskegee, 74 
So. 37, 199 Ala. 67. 


aor See Vendor and Purchaser § 


Bey La.—Brown y. Frantum, 6 La. 


ES ne v. Whitney, 11 Metce. 


N.Y.—Dodge v. Gallatin, 29 N.H. 
LO7, VON Yell 7s Malin vy. Malin, 
Wend. 625; Clapper v. House, 6 Paige 
149; Livingston v. Newkirk, 3 Johns. 
Ch, 312; M’Kinnon vy. Thompson, 3 
Johns Chess 0% 


N.C.—Ex p. Champion, 45 N.C. 246. 


Ohio.—Raymond v. Butts, 95 N.B. 
887, 84 Ohio St. 51 [aff 95 N.H. 1154, 
84 Ohio St. 491]; Smith’s Lessee v. 
Jones, 4 Ohio 115. 


Tex.—Munsey v. Mills & Garitty, 
283 S.W. 754, 115 Tex. 469. 


Eng.—lIn re Kidd, [1894] 3 Ch. 558; 
Prideux v. Gibben, 2 Ch.Cas. 144, 22 
Reprint 887; Davie v. Beardsham, 1 
ChiCas: 39,22) Reprint! 683) Caveny. 
Cave, 2 Eden 139, 28 Reprint 849; 
Greenhill v. Greenhill, Gilb. 77, 25 Re- 
print 54, Prec.Ch. 320, 24 Reprint 151, 
2 Vern.Ch. 679, 23 Reprint 1041; Mor- 
gan v. Holford, 1 Smale & G. 101, 65 
Reprint 45; Broome v. Monck, 10 Ves. 
Jr. 597, 32 Reprint 976; Capel v. Gird- 
ler, 9 Ves.Jr. 509, 32 Reprint 700; 
Seton v. Slade, 7 Ves.Jr. 265, 32 Re- 
print 108; Langford y. Pitt, 2 P.Wms. 
629, 24 Reprint 890. 


[a] Mineral estate.—Interest in a 
mineral estate under contract to drill 


NOM & Garitty, 283 S.W. 754, 115 Tex. 


[b] Controversy over price.—A 
controversy as to the amount due on 
a contract for the purchase of real 
estate does not prevent the vendee’s 
interest from passing by devise, sub- 
ject to the payment of the amount 
that should be found due and owing. 
Dodge v. Gallatin, 29 N.E. 107, 130 
Ipan'Ge abate 


[c] Where contract is made after 
will, the lands would not pass at com- 
mon law as being after-acquired prop- 
erty. Langford v. Pitt, 2 P.Wms. 629, 
24 Reprint 890. 


61. Atwood v. Weems, 99 U.S. 183, 
25 L.Ed. 471; McCarty v. Myers, 5 
Hun (N.Y.) 88; Smith v. Gage, 41 
Bark (N.Y.) 60; Lysagt v. Edwards, 
2 Ch.D, 499. 


62. McCanna vy. Hanan, 142 A. 609, 
49 RI. 349. 


63. Ault v. Miller, (Ind.App.) 157 
INGIOK VE 


64. Taylor v. James, 4 S.C.HKq. 1. 


65. Luedtke v. Luedtke, 195 N.W. 
882, 181 Wis. 471. 


[a] Deed and will execnted con. 
temporaneously.—Where a will was 
executed contemporaneously with a 
deed, and the will disposed of the un- 
paid consideration to various legatees 
to be paid by the grantee of the deed 
within one year after the grantor’s 
death, and this unpaid amount formed 
part of the consideration for the deed, 
such amount remained subject to the 
grantor’s absolute power of disposi- 
tion, except as to time of payment. 
Luedtke v. Luedtke, 195 N.W. 382, 181 
Wis. 471. 


66. Hart’s Heirs v. Young, 3 J.J. 
Marsh. (Ky.) 408; Bowlin v. Pol- 
lock, “7 T.B.Mon.: (Ky) 265 > Duentan 
Boyd, 1 Serg.&R. (Pa.) 203. 


[a] Thus one holding land by war- 
rant and survey without patent has 
the equitable title thereto and such 
interest may be devised. Duer y. 
Boyd, 1 Serg.&R. (Pa.) 203. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 110-113] 


purchase money of public lands,*? or royal proela- 
mation for military services rendered before warrant 
obtained,®® is devisable. So one who by statute is 
entitled to a patent for military services may devise 
the land, although the patent issues after his death.®° 


Homestead entry. An entryman on public lands 
of the United States in whom the right to a patent 
has not yet accrued has no interest in the land which 
can pass by will.7° Under a homestead act which 
provides, in effect, that, where a homestead entryman 
dies before obtaining a patent, his widow, or, if he 
leaves no widow, his minor children, or, if he leaves 
neither widow nor minor children, his heirs or devi- 
sees, may succeed to his rights as entryman and on 


compliance with the requirements of the homestead . 


law obtain a patent therefor,’1 a homestead entry- 
man has a devisable interest in the land or in his en- 
try which he can pass by will,*? and, if he dies before 
obtaining his patent, leaving no widow or minor 
children, a devisee to whom he has devised his inter- 
est in the homestead succeeds thereto to the exclu- 
sion of his heirs and is entitled to a patent on com- 
pletion of the requirements of the Homestead Act.7* 


Timber culture entry. A timber culture entryman 
under the Timber Culture Act of the United States 
does not, prior to obtaining his patent, have a de- 
visable interest in the land.*4 

In Texas. Where a testator is entitled to an un- 
conditional patent to land at the time of his death, 
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but has not yet received it, the fact that after his 
death a patent issues to his heirs cannot affect the 
right of devisees under his will to recover the 
land.7®° A widow obtained an equity in land suffi- 
cient to pass it by devise where she, being entitled 
as the head of a family to a grant of land, made ap- 
pheation therefor, and, by a valid order of survey, 
land was surveyed and thereby segregated from the 
public domain for her and she went into possession 
but died without having obtained a patent.7® 


[§ 111] H. Rights of Action. Rights of action, 
of such a character that they do not cease with the 
death of the owner, may be disposed of by will.77 
A statutory right of action for damages for death 
which does not come into existence until his death 
cannot be disposed of by the will of the person 
wrongfully killed.78 


[§ 112] I. Rights of Entry.7® Until changed by 
statute®® the English doctrine was that rights of en- 
try were not devisable.8! In America and Canada 
statutes have modified the common-law doctrine to 
some extent.°? Thus, under some statutes, a right of 
entry,®* including a right of entry to lands in the 
adverse possession of another,** may be devised, al- 
though, in the absence of statutory authority, this 
could not be done.*® 


[§ 113] J. Future or Contingent Estates, Inter- 
ests, or Possibilities8®>“—1. In General. Estates in 


67. Brockway v. Nugent, 5 Blackf. 
(Ind.) 110. 


68. Gist’s Heirs v. Robinet, 3 Bibb 
(Ky.) 2 

69. Smith v. Van Dursen, 15 Johns. 
CONEY.) 43 

70. Chapman vy. Price, 4 P. 807, 32 
Kan, 446. 


71. U. S. Rev. St. §§ 2291, 2292; 
Wiens.) C. A, §§ 164, 171. 


72. Daniels v. Tahaan Pasha eee A) O45 
40 Idaho 614; Hays v. Wyatt, 115 P. 
13, 19 Idaho 544, 34 L.R.A.N.S. 397; 
Cole v. Cole, 154 N.W. 248, 98 Neb. 
674; Mortgage & Debenture C0.) ¥: 
Rhodes, 183 P. 481, 75 Okl. 298; Kent 
Lumber Co. v. Clarke, 140 P. 556, 79) 
Wash. 523. But see Chapman Vv. Price, 
4 P. 807, 32 Kan. 446 [expl Hays v. 
Wyatt, supra, on the ground that the 
devise was to executors in trust to 
pay the testator’s debts and that, un- 
der Rev. St. § 2296, no lands acquired 
under the homestead laws are liable 
for any debts contracted prior to the 
patent, and, since the devise was to 
the executors as trustees only, the 
children were probably minors] (hold- 
ing that homestead entryman in 
whom the right to a patent has not 
yet accrued has no interest in the 
land which can pass by the will). 


[a] Character of devisable inter- 
est.—“‘The homestead entry or the 
land covered by it never became a 
part of the estate of the deceased en- 
tryman, nor did the entryman have a 
devisable interest in the ordinary 
sense, but the federal statute pro- 
vides, there being no widow, proof 
may be made by the heirs or devisee, 
and the devisee is merely the party 
nominated in the will as the party 
who may avail himself of the priv- 
jilege granted by Congress to complete 
the pr oof and secure for himself the 
property.” Daniels v. Isham, 235 P. 
902, 905, 40 Idaho 614. 


73. Daniels v. Isham, 235 P. 902, 40 
Idaho 614; Hays v. Wyatt, 115 P. 13, 


19 Idaho 544, 34 L.R.A.N.S. 397; Cole 
v. Cole, 154 N.W. 248, 98: Neb. 674; 
Mortgage & Debenture Co. v. Rhodes, 
183 P. 481, 75-Okl. 298- 


[a] Necessity of presenting will to 
land department.—The fact that, 
when the devisee of a deceased home- 
stead entryman applied for a patent 
he failed to present the will to the 
land department does not, in the ab- 
sence of a plea and proof of facts 
constituting an estoppel, defeat his 
right to ‘have his title quieted in the 
proper local court. Cole v. Cole, 154 
N.W. 248, 98 Neb. 674. 


Right of devisee to complete entry 
see Public Lands § 94. 


74. Cooper v. Wilder, 43 P. 591, 
111, Cal. 191, 52 Am:S.R...1638: 


75. Dean v. Jagel, 103 S.W. 195, 46 
Tex.Civ.App. 389. 


{a] Effect of statute restricting 
sale.—Act of Congress of the Republic 
of Texas, approved Jan. 4, 1839, grant- 
ing land to persons on certain condi- 
tions, and providing that no sale of 
a claim thereto should be valid in law 
and binding on the person making the 
sale until an unconditional deed 
should be obtained, did not forbid the 
disposition of a claimant’s interest in 
such land by will, where he was en- 
titled to an unconditional deed at the 
time of making the will, but had not 
yet received it, especially in view of 
acts of Congress of the Republic of 
Texas, approved Jan. 28, 1840 (2 Gam- 
mell L. p 341), giving one the right 
to devise all the estate, right, title, 
and interest he has or shall have in 
lands, etc. Dean v. Jagoe, 103 S.W. 
195, 46 Tex.Civ.App. 389. 


76. Houston Oil Co. v. ae 109 
S.W. 957, 50 Tex.Civ.App. 


77. Busiere v. Reilly, = N.E. 958, 
189 Mass. 518. 


[a] Tilustration.—Right of action 
to set aside a deed obtained by fraud 
is not lost by the death of the person 


defrauded, and may pass by will. 
Busiere v. Reilly, 75 N.E. 958, 189 
Mass. 518. = 


Actions which survive see Abate- 
ment and Revival §§ 303-433. 


78. In re Lister’s Estate, 195 P. 
1113, 22 Ariz. 185. 


et Ae of action for death see §§ 36-— 


79. Right of entry for breach of 
condition subsequent see infra § 115. 


80. See Wills Act of 18387 (1 Vict. 
c 26). 
81. Goodright v. Forrester, 8 Bast 


564, 103 Reprint 454; Atty.-Gen. v. 
Vigor, 8 Ves.Jr. 256, 32 Reprint 352° 


[a] Tlustration.—The fine of a 
tenant for life divested the estate of 
the remainderman or reversioner leav- 
ing in him only a right of entry, to 
be exercised either then by reason of 
forfeiture, or within five years after 
the natural determination of the 
preceding estate, which right of entry 
was not devisable. Goodright v. For- 
rester, 8 East 564, 103 Reprint 454. 


82. See statutory provisions. 


83. Carrington v. Goddin, 13 Gratt. 
(54 Va.) 587. 


84. U.S.—Waring v. Jackson, 1 Pet. 
570, 7 L.Hd. 266. 


Ley Mera one v. Bean, 6 N.H. 


N.Y.—Jackson v. Varick, 7 Cow. 238 
[aff 2 Wend. 166, 19 Am.D. 571 and 
aff 2 Wend. 294]. 

Va.—Watts v. Cole, 2 Leteh (29 Va.) 
LAs Hyer v. Shobe, 2 Mung. (16 Va.) 


Domes v. McGillivray, 9 U.C.Q. 


fees Poor v. Robinson, 10 Mass. 131; 
Smith v. Van Dursen, 15 Johns. (N.Y.) 


843; Davis v. Martin, 3 Munf. ree 
Va.) 285. 
85144. Power to devise reversion 
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reversion®® and vested remainders’? may be devised 


or bequeathed. 


[§ 114] 2. Contingent Interests*s—a. In General. 
A possibility coupled with an interest is devisable.*° 
This characterization includes all contingent possi- 
ble estates such as contingent remainders, contin- 


existing in testator after devise of 
contingent remainders see supra § 101 
note 2 [b]. 


86. Ill.—Biggerstaff v. Van Pelt, 69 
N.E. 804, 207 Ill. 611. 


Ky.—Alexander v. De Kermel, 
Ky. 345, 5 Ky.L. 382. 


Mass.—Steel v. Cook, 1 Metc. 281. 


Mo.—Hyde v. Hopkins, 296 S.W. 382, 
817 Mo. 587; Hobbs v. Yeager, 263 S. 
W. 225. 


N.Y.—Baltes v. Union Trust Co., 72 
N.E. 1005, 180 N.Y. 183. 


Ohio.—Waegner v. Schrembs, 184 N. 
EH. 292, 44 Ohio App. 44. 


[a] Beversion created in will. 
The testator’s interest remaining after 
devise to devisee and bodily heirs is 
right of reversion, not mere possibil- 
ity, and is subject of testamentary 


81 


disposition. Hyde vy. Hopkins, 296 S. 
W. 382, 317 Mo. 587. 
[b] Reversion subject to con- 


tingent remainder.—Where a deed, in 
consideration of love and affection, 
gave land to R and his wife for life, 
and on their death to their children, if 
any, and, if not, then to the grantor 
and his heirs forever, the fee in re- 
version remained in the grantor, sub- 
ject to ‘the life estate and to the con- 
tingent remainder, and subject thereto 
passed under residuary clause in the 
grantor’s will. Hobbs v. Yeager, 
(Mo.) 268 S.W. 225. 


[ec] Ground rents and rentals.— 
Lessor’s reversionary interest in 
ground rents and rentals under a 
ninety-nine-year lease could be de- 
vised. Wagner v. Schrembs, 184 N.E. 
292, 44 Ohio App. 44. 


Reversions as subject to levy and 
sale under execution see Executions 
§ 68. 


87. Conn.—Trowbridge v. Town- 
send, 151 A. 345, 112 Conn. 104; Shep- 
ard v. Union & New Haven Trust Co., 
138 A. 809, 106 Conn. 627. 


Del.—Davis v. Goodman, 152 A. 115, 
iiewDel.€h, 231. 


Iil.—President & Fellows of Har- 
vard College v. Balch, 49 N.E. 543, 171 
eck 275; Lord v. Andrus, 266 Ill.App. 

95. 


Ky.—Sherley v. Sherley, 232 S.w. 
53, 192 Ky. 122; Grubbs v. Grubbs, 227 
S.W. 272, 190 Ky. 258, 


Me.—Belding v. Coward, 133 A. 689, 
125 Me. 305. 


Md.—Roberts v. Roberts, 62 A. 161, 
102 Md. 131; Robinson v. Mitchell, 57 
A. 625, 99 Md. 50. 


Mass.—Loring y. Carnes, 
343, 148 Mass. 223. 


Mo.—Hamner v. Edmonds, 36 S.W. 
(2d) 929, 327 Mo. 281; Eckle v. Ry- 
land, 165 S.W. 1035, 256 Mo. 424; 
Edgar v. Emerson, 139 S.W. 122, 235 
Mo. 552. 


N.H.—Glidden v. Blodgett, 38 N.H. 
74, . 


N.Y.—McLean v. McLean, 101 N.B. 
178, 207 N.Y. 365; Baltes v. Union 
Trust Co., 72 N.E. 1005, 180 N.Y. 183; 
Matter of Dows, 60 N.E. 439, 167 N.Y. 
227, 88 Am.S.R. 508, 52 L.R.A. 433; 


19 N.E. 
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Wadsworth v. Murray, 55 N.E. 910, 
161 N.Y. 274, 76 Am.S.R. 265; Byrnes 
v. Stilwell, 9 N.E. 241, 103 N.Y. 453, 
57 Am.R. 760, 25 N.Y.Wkly.Dig. 133; 
Ray v. Grube, 115 N.Y.S. 737, 131 App. 
Div. 294; In re Rohr’s Estate, 260 N. 
Y.S. 181, 145 Mise. 382; Weeks vy. 
Guerin, 200 N.Y.S. 387, 121 Misc. 131; 
Court v. Bankers’ Trust Co., 160 N.Y.S. 


477; Tregoning v. Tregoning, 15 N.Y. 
S. 171; Wimple v. Fonda, 2 Johns. 
288. 


N.C.—Williams vy. Sasser, 132 S.H. 
278, 191 N.C. 453; Britton v. Miller, 63 
N.C. 268. 


Pa.—In re Reed’s Estate, 
Dist.& Co. 36. 


Tenn.—Davis v. Bawcum, 10 Heisk. 
406. 


[a] Death prior to life tenant’s.— 
One taking a vested remainder under 
a deed on the delivery thereof may 
devise his interest, although he dies 
prior to the life tenant. Eckle v. Ry- 
land, 165 S.W. 1035, 256 Mo. 424. 


[b] Defeasible interest. @) 
Vested estate subject to being divest- 
ed is devisable. Wadsworth v. Mur- 
ray, 55 N.H. 910, 161 N.Y. 274, 76 Am. 
S.R. 265. (2) A remainder subject 
to the exercise of the grantor’s re- 
served power of appointment, and to 
divestiture by the death of the re- 
mainderman prior to the grantor, and 
to letting in other members of the 
same class, is vested and devisable. 
Court v. Bankers’ Trust Co., 160 N.Y. 
S. 477. 


[c] At common law.—By the com- 
mon law, a vested interest is devisa- 
ble. Belding v. Coward, 133 A. 689, 
125 Me. 305. 

Cross references: 

Alienability of vested remainder gen- 
erally see Hstates § 155. 

Vested remainder as subject to levy 
and sale under execution see Exe- 
cutions § 67 notes 55, 56. 

What constitutes vested remainder 
see Estates § 131. 

88. Classes of contingent remain- 
ders see HWstates §§ 132-140. 

Contingent remainder in personalty 
as alienable, descendible, and disposa- 
ble by will see Estates § 255. 

89. Md.—Fisher v. Wagner, 71 A. 
919195) 109) SMG’ 243 ei) SueRwACIN. Ss) aie ie 


N.J.—Manners v. Manners, 20 N.J. 
Law 142. 


16 Pa. 


Pea Sige eaten v. Dawes, 238 S.C.Eq. 
W.Va.—Carney v. Kain, 23 S.E. 650, 
40 W.Va. 758. 


Iing.—Perry v. Phelips, 1 Ves.Jr. 
251, 30 Reprint 327. 


[a] Possibility of resulting trust 
when coupled with an interest is de- 
visable. Carney v. Kain, 23 S.E. 650, 
40 W.Va. 758. 


{b] In New York all expectant es- 
tates are devisable. Guaranty Trust 
Co. of New York v. Curry, 234 N.Y.S. 
329, 184 Misc. 99. 


Cross references: 


Alienability of contingent remainders 
generally see Estates § 156. 
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gent estates in fee simple by way of executory de- 
vise, executory devises, and springing use 
contingent remainders are devisable where the per- 
son to take is ascertained and only the event is un- 
certain,®! that is, where an individual is named or 
definitely described as the party to take when the 


g,29 


Thus 


Assignability of contingent remain- 
ders see Assignments § 16. 

Contingent interest as subject to de- 
scent and distribution see Descent 
and Distribution § 12 note 50. 

Contingent remainders as subject to 
levy and sale under execution see 
Executions § 67 notes 57-59. 


90. Manners vy. Manners, 20 N.J. 
Law 142. 


[a] Executory devise.—‘Regard- 
less of statute an executory devise, 
being a possibility coupled with an 


interest, has the same incidents of 
aoe devisability . . asa con- 
tingent remainder.” In. re Coots’ Hs- 
tate, 284 N.W. 141, 148, 253 Mich. 
208. 

91. D.C.—Hill v. Purdy, 46 App.D. 
C. 495. 


Ga.—Todd v. Williford, 150 S.E. 912, 
169 Ga. 543; Collins v. Smith, 31 S.E. 
449, 105 Ga. 525; Morse v. Proper, 8 
S.B. 625, 82 Ga. 138. 


Iowa.—Mohn v. 
1127, 148 Iowa 288. 


Md.—Myers v. McClurg, 98 A. 491, 
129 Md. 112; Fisher v. Wagner, 71 A. 
999,109 Md. 248, 21 L.R.A.N.S. 121 and 
note; Jenkins v. Bonsal, 82 A. 229, 
116 Md. 629; Demill v. Reid, 17 A. 
1014, 71 Md. 175; Hambleton vy. Dar- 
rington, 36 Md. 434. 


Mass.—Cummings v. Stearns, 37 N. 
EK. 758, 161 Mass. 506; Winslow v. 
Goodwin, 7 Metc. 363. 


Mich.—In re Coots’ Estate, 234 N. 
W. 141, 253 Mich. 208. 


N.J.—Lindsley v. Dennis, 6 N.J.L. 
J. 246. 


N.Y.—Roosa v. Harrington, 64 N.E. 
1, 171 N.Y. 341; Beardsley v. Hotch- 
kiss, 96 N.Y. 201 .[mod on -other 
grounds 30 Hun 605]; Kenyon v. See, 
94 N.Y. 563 faff 29 Hun 212]; Hen- 
nessy v. Patterson, 85 N.Y. 91 [aff 22 


Mohn, 126 N.W. 


Hun 145]; Guaranty Trust Co. of 
New York v. Curry, 234 N.Y.S. 329, 
134 Mise. 99; Weeks v. Guerin, 200 


N.Y.S. 387, 121 Misc. 131. 


N.C.—Hollowell v. Manley, 102 S.E. 
386, 179 N.C. 262; Hackney v. Griffin, 
) INOS SEH 


Ohio.—Thompson’s Lessee v. Hoop, - 
6 Ohio St. 480; Burkhardt v. Decker, 
8 Ohio N.P.N.S. 526. 


R.I.—Loring v. Arnold, 8 A. 335, 
ae 428; Bailey v. Hoppin, 12 R. 


S.C.—Du Bose v. Kell, 89 S.E. 555, 
105 S.C. 89; Rembert v. Evans, 68 S. 
E. 659, 86 S.C. 445; Buist v. Dawes, 
23 S.C.Eq. 37. 


Va.—Copenhaver v. Pendleton, 155 
S.E. 802, 155 Va. 468, 77 A.L.R. 324. 


Eng.—Chauncy v. Graydon, 2 Atk. 
616, 26 Reprint 768; Ingilby v. Am- 
cotts, 21 Beav. 585, 52 Reprint 986; 
Devisme vy. Mello, 1 Bro.Ch. 5387, 28 
Reprint 1285; Barnes v. Allen, 1 Bro. 
Ch. 181, 28 Reprint 1069; King v. 
Withers, Cas. t. Talb. 117, 25 Reprint 
693; Page v. Cox, 10 Hare 168, 44 Eng. 
Ch. 158, 68 Reprint 882; Pinbury v. 
Filkin, Prec.Ch. 483, 24 Reprint 217, 1 
P.Wms. 568, 24 Reprint 518, 2 Vern. 
Ch. 758, 23 Reprint 1095; Wind v. 
Jekyl, 1 P.Wms. 572, 24 Reprint 533; 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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contingency happens.°? 


Jones v. Roe, 3 T.R. 88, 100 Reprint 
470; Medlicot v. Bowes, 1 Ves. 207, 27 
Reprint 985; Hodgson v. Rawson, 1 
Ves. 44, 27 Reprint 880; Re Tibbs, 17 
Wkly.Rep. 304; Moor v. Hawkins, 2 
Eden 342, 28 Reprint 929. 


[a] Illustrations. — (1) Where 
trust deed made certain disposition of 
property if the grantor left children 
and provided that, if he died without 
leaving children, the property should 
pass to the grantee, a certain named 
person, his heirs, ete., and the grantee 
predeceased the grantor who left no 
children, the grantee took a_ con- 
tingent remainder, transmissible by 
devise. Myers v. McClurg, 98 A. 491, 
129 Md. 112. (2) Where land was 
conveyed in trust for the exclusive 
benefit of a married woman for life, 
with directions that the land should 
go to the husband in event she died 
without issue, the husband took a con- 
tingent interest which would pass by 
devise. Hollowell v. Manley, 102 S.E. 
386, 179 N.C. 262: —€3)-— Under a will 
providing that, in case of life tenant’s 
death without lineal heirs, the re- 
mainder should be divided among 
specifically named and described dev- 
isees, they being his mephews and 
nieces, a contingent remainder was 
given to each devisee which was 
devisable within Comp. L. (1915) §8§ 
11531, 11553. In re Coots’ Estate, 234 
N.W. 141, 253 Mich. 208. (4) Under 
the will of a person leaving two 
daughters as only heirs, devising one 
third of realty to one daughter, and, 
in case of her death without issue 
living, over to the other daughter and 
the residue to the latter, the con- 
tingent remainder of the latter on her 
death during the former’s life passed 
under her will, rather than to her 
heirs at law. Du Bose v. Kell, 89 S.E. 
555,105 S.C. $9. (5) _.The testator 
divided his estate equally among his 
two sons, R and D, and two daugh- 
ters, A and M, the shares of the 
daughters to be held in trust for life 
with remainder to their children, and 
declared that, if A should die without 
leaving a child, or if she left a child 
who subsequently died under twenty- 
one years of age and without issue, 
one third of her share should go to R 
absolutely. A died without leaving 
issue, and R predeceased her. It was 
held that R.’s interest in A.’s share 
was devisable. Fisher v. Wagner, 71 
A. 999, 109 Md. 2438, 21 L.R.A.N.S. 121 


_ and note. 


[b] Death prior to contingency.— 
Although the person to whom the con- 
tingent remainder is limited dies be- 
fore the contingency happens it is 
devisable. Myers v. McClurg, 98 A. 
491, 129 Md. 112. 


[ec] Real and personal property.— 
Contingent remainder in real or per- 
sonal property is an expectant estate, 
which is devisable, in the same man- 
ner as an estate in possession. Weeks 
v. Guerin, 200 N.Y.S. 387, 121 Misc. 
Asi 


92. Fisher v. Wagner, 71 A. 999, 
109 Md. 248, 21 L.R.A.N.S. 121; Demill 
V Reid, 17 A. 1014, 71 Md. 175. 


93. McClain v. Capper, 67 N.W. 


But, in the absence of some 
statutory provision providing otherwise, a contingent 
remainder is not devisable where the contingency re- 
lates to the person who is to take and not to the 
event,°? there being only a bare possibility in that 
ease and not a possibility coupled with an interest.°4 
However, under statutory provisions in some juris- 
dictions abrogating the common-law doetrine, a con- 
tingent remainder may be conveyed or devised, al- 
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102, 98 Iowa 145; Hekle v. Ryland, 165 
S.W. 1035, 256 Mo. 424; Richey HEx’r 
v. Johnson, 30 Ohio St. 288; Biles 
v. Webb, 161 N.E. 49, 118 Ohio St. 346 
[aff 161 N.E. 218, 27 Ohio App. 197]. 
See In re Marson’s Estate, 221 N.Y.S. 
220, 128 Mise. 791 (holding .that a 
devise of estate to A in trust for the 
benefit of B for life, remainder to tes- 
tatrix’s attorney, “if living at termi- 
nation of life estate and if dead, to 
his heirs,’ gave him contingent in- 
terest, defeasible by his death before 
the death of the life tenant, which in- 
terest is not transferable by will). 


[a] Tllustration.—One taking a 
contingent remainder which will be- 
come vested on the contingency that 
he survives the life tenant acquires 
an interest which is not devisable, for 
a will takes effect only at the death of 
testator, and, in the event of his death 
before the death of the life tenant, 
no interest will pass. Eckle v. Ry- 
land, 165 S.W. 1035, 256 Mo. 424. 


94. See Estates § 156 note 65. 


95. Young v. Young, 17 S.H. 470, 
89 Va. 675, 23 L.R.A. 642. 


[a] Rule applicable under a stat- 
ute providing that any interest or 
claim in real estate may be disposed 
cf by deed cr will. Young vy. Young, 
17 S.E. 470, 89 Va. 675, 23 L..R.A. 642; 


96. Manners v. Manners, 20 N.J. 
Law 142. 
97. Del.—Doe vy. Roe, 2 Del. 103, 


29 Am.D. 336. 


Ga.—Collins vy. Smith, 31 S.E. 449, 
105 Ga. 525. 


Ky.—Nutter v. Russell, 3 Metce. 163 
(dictum). 


Md.—Fisher v. Wagner, 71 A. 999, 
109 Md. 248, 21 L.R.A.N.S. 121. 


Mich.—In re Coots’ Estate, 234 se 
W. 141, 253 Mich. 208. 


N.Y.—Beardsley v. Hotchkiss, 96 N. 
Y. 201 [mod on other grounds 30 Hun 
605}; Wortman y. Robinson, 44 Hun 
SOM Latte ZOmNe He Oise ome Namo cee: 


N.C.—Lewis v. Smith, 23 N.C. 145. 


Ohio.—Thompson’s Lessee vy. Hoop, 
6 Ohio St. 480; Burkhardt v. Decker, 
8 Ohio N.P.N.S. 526. 


SATEBER Teen Ex’rs v. McMul- 
len, 9 S.C.L 


ea Soe v. Pendleton, 155 
S.B. 802, 155 Va. 463, 77 A.L.R. 324. 


Eng.—Gurnel v. Wood, Term Rep. 
14 Geo. II C. B.; King v. Withers, 3 
P.Wms. 414, 24 Reprint 1125; Jones 
v. Roe, 3 T.R. 88, 100 Reprint 470. 


Assignability of executory devises 
see Assignments § 16. 


Exeoutory devise as subject to levy 
and sale under execution see HExecu- 
tions § 69. 

98. Laughlin v. McGee, 101 A. 682, 
131 Md. 156; Halsey vy. Protestant 
Episcopal Church Convention, 23 A. 
781, 75 Md. 275; In re Hall’s Estate, 
26 Md. 107; Glenn v. Belt, 7 Gill & J. 
(Md.) 362; Pate v. Pate, 40 Miss. 750; 
yee v. Roe, 3 T.R. 88, 100 Reprint 
470. 
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though the contingency is as to the person who is to 
take.°®> Executory devises or bequests are not naked 
possibilities but are in the pabune of contingent re- 
mainders,®® and are devisable.® 
what may be realized from the i of another on 
his death is not devisable.®® 

[§ 115] b. Possibility of Reverter; Right of Ea- 


try for Breach of Condition.°° 
bility of reverter,! which is a possibility not coupled 


An expectancy of 


Ordinarily a possi- 


[a] Ilustration.—A legatee dying 
before the testator cannot bequeath 
what he would have received under 
the testator’s will, if he had survived 
him. McLaughlin v. McGee, 101 A. 
682, 131 Md. 156; Halsey v. Protestant 
Episcopal Church Convention, 23 A. 
781, 75 Md. 275. 


99. Cross references: 


Assignability of right of entry for 
breach of condition subsequent see 
Assignments § 18. 


Base, qualified, or determinable fee as 
devisable see Estates § 18 note 66. 


Distinction between possibility of re- 
verter dependent on base or deter- 
minable or qualified fee and right of 
entry for breach of condition sub- 
recap see Hstates § 18 note 75 

a]. 

Estate in fee conditional as devisable 

see Hstates § 19 text and note 5. 


Possibility of reverter distinguished 
from reversion see Hstates § 180. 


1. U.S.—Shirk v. Lee, 3 F.(2d) 256. 


Ill. — Trustees of Presbyterian 
Church of Paris v. Venable, 42 N.E 
836, 159 Ill. 215. 


Mich.—Puffer v. Clark, 168 N.W. 
471, 202 Mich. 169. 


N.Y.—Upington v. Corrigan, 45 N. 
He 359, \WLOI NY P4353 0 dee An LO a 
Trustees of Calvary Presbyterian 
Church of Buffalo v. Putnam, 221 N. 
Y.S. 692, 129 Misc. 506 [aff 224 N.Y.S. 
651, 221 App.Div. 502 (aff 162 N.E. 601, 
249 N.Y. 111) 1]. 


N.C.—Methodist Protestant Church 
of Henderson y. Young, 40 S.E. 691, 
130 N.C. 8. 


S.C.—Deas v. Horry, 11 S.C.Eq. 244; 
Adams v. Chaplin, 10 S.C.Eq. 265. 


Vt.—University of Vermont and 
State Agr. College v. Ward, 158 A. 
Mild) OAV Ga Zoos 


[a] Reason for rule.—<A_ possibil- 
ity of reverter is not an estate, inter- 
est, or right in land, but a possibility 
of ‘obtaining an estate in the future, 
and is, therefore, not devisable; it 
passes by right of representation and 
not by descent to the heirs at the time 
of the breach. Puffer v. Clark, 168 N. 
W. 471, 202 Mich. 169; Trustees of 
Calvary Presbyterian Church of Buf- 
fade v. Putnam, 161 N.E. 601, 249 N.Y. 


[b] Ilustrations.—(1) Possibility 
of reverter on dissolution of corpo- 
ration to which testator has deeded 


property is not devisable. Paris 
Presb. Church v. Venable, 42 N.E. 
836, 159 Ill. 215, 50 Am.S.R. 159: (2) 


Where a_ testator devises and be- 
queaths his property to a trustee in 
trust to pay the income to his chil- 
dren for life, remainder to the issue, 
and in default of issue of any child 
with right of survivorship to the 
surviving children and their issue, the 
children, while the title is in the trus- 
tee, are not seized, as heirs at law, of 
such an interest in the estate as en- 
ables them to devise a possibility of 
reverter in the estate. Shirk v. Lee, 
3 F.(2d) 256. 
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with an interest,? or a right of entry for breach of 
a condition subsequent,* is not devisable. 
jurisdictions, however, under the statutes in force 
therein,‘ a possibility of reverter, whether a possibil- 
ity dependent on a base, qualified, 
fee,> or a right of entry on breach of a condition 


subsequent,® may be devised. 


2. Upington vy. Corrigan, 45 N.E. 
SOO pee OU NI Xinoied SeerOi( MUSTER Ate 10/4 
Trustees of Calvary Presbyterian 
Church of Buffalo vy. Putnam, 224 N. 
Y.S. 651, 221 App:Div. 502 [aff 162 N. 
E. 601, 249 N.Y. 111, and aff 221 N.Y.S. 
692, 129 Misc. 506]; Deas v. Horry, 11 
S.C.Eq. 244. 


[a] No present interest.—‘‘He who 
has the possibility of reverter has no 
present interest, either in law or in 
fact, and the presumption is that he 
never will have any; the whole es- 


tate . - is in the tenant in fee con- 
ditional.”’ Deas v. Horry, 11 S.C.Eq. 
244, 249. 


Possibility of reverter as constitut- 
ing estate see Estates § 180. 


3. Southard v. New Jersey Cent. 
R. Co., 26 N.J.Law 138; Upington v. 
Corrigan, 45 N.B. 359, 151 N.Y. 143, 
37 L.R.A. 794; Methodist Protestant 
Church of Henderson v. Young, 40 S. 
B69) LSOFIN IC, 85 


[a] Breach subsequent to testa- 
tor’s death.—A statute, extending the 
power to devise to “all rights of en- 
try for condition broken .. . and 
also to such of the same estate, inter- 
est and rights respectively, and other 
real and personal estate as the testa- 
tor may be entitled to at the time of 
his death,” has been construed to 
mean rights of entry for conditions 
broken in the lifetime of the testator, 
and where he had the right of entry 
while living, and so he has no interest 
in the land which may be devised 
where the condition is not broken un- 
til.after his death. Methodist Prot- 
estant Church of Henderson  v. 
Young, 40 S.H. 691, 130 N.C. 8. 


[b] “It is a rule of the common 
law that none may take advantage 
of a condition in deed but parties and 
privies in right and representation, 
as the heirs of natural persons or the 
successors of politic persons.” South- 
ard v. New Jersey Cent. R. Co., 26 N. 
J.Law 13, 21. 


4 See statutory provisions. 


5. Harrison v. Foote, 30 S.W. 838, 
9 Tex.Civ.App. 576; Copenhaver v. 
Pendleton, 155 S.H. 802, 155 Va. 463, 
[7 ATR. 324. 


6 Mass.—Clapp v. Wilder, 57 N.B. 
692,176 Mass. 332, 50 L.R.A. 120; Aus- 
tin v. Cambridgeport Parish, 21 Pick. 
215; Brigham vy. Shattuck, 10 Pick. 
306; Hayden v. Stoughton, 5 Pick. 
528. 


R.I.—Ball v. Milliken, 76 A. 789, 31 
R.I. 36, 37 L.R.A.N.S. 6238, Ann.Cas. 
1912B 30 [reh den 78 A. 625]. 


Tex.—Skipper v. Davis, (Civ.App.) 
59 S.W.(2d) 454; Harrison v. Foote, 
30 S.W. 838, 9 Tex.Civ.App. 576. 


Va.—Copenhaver v. Pendleton, 155 
S.E. 802, 155 Va. 468, 77 A.L.R. 324. 


Eng.—Pemberton vy. Barnes, [1899] 
1 Ch. 544. 


[a] Tlustrations.—(1) Where a 
deed provides that the premises are 
conveyed for the specific purpose of 
a blacksmith and wheelwright shop, 
and that they must be reconveyed in 
ease of violation of this provision, 
the interest retained by the grantor 
is devisable under a statute, provid- 
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In some 


or determinable 
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_ [§ 116] K. Proceeds of Insurance Policy.’ An 
insurance policy, in legal contemplation, is property 
which may be bequeathed by the owner thereof.*® 
Thus the testator may dispose by will of the proceeds 
of an insurance policy on his life payable to him, or 
his estate, or his executors, administrators, or as- 


signs,? including a contingent, equitable, reversion- 


ing that a contingent, an executory, 
and a future interest, and a right of 
entry, whether immediate or future, 
and whether vested or contingent, 
may be disposed of by will. Ball v. 
Milliken, 76 A. 789, 31 R.I. 36, 37 L.R. 
A.N.S. 623, Ann.Cas.1912B 30 [reh den 
78 A. 625]. (2) Possibility of reverter 
on failure of fee simple conditional 
on the birth of issue male is within 
the meaning of Wills Act (1837) § 3 
(1 Vict. ce 26) which provides that “all 
rights of entry for condition broken” 
may be devised. Pemberton  v. 
Barnes, [1899] 1 Ch. 544. 


7. Cross references: 


Change by will of member of mutual 
benefit society of beneficiary of cer- 
tificate see Mutual Benefit Insur- 
ance § 165. 

Designation by will of member of mu- 
tual benefit society of beneficiary of 
certificate see Mutual Benefit Insur- 
ance § 151. 


Power: 

Of insured to dispose of insurance 
policy payable to third person see 
Life Insurance § 352. 

To assign policy by will see Life 
Insurance § 130 notes 29, 30. 
To dispose of proceeds of life in- 
surance policy by will of: 
Beneficiary see Life Insurance § 

339. ‘ 

Wife of insured where she took 
out policy on her husband’s life 
for her benefit see Life Insur- 
ance § 339 note 50. 


8. Blethen v. Pacific Mut. Life Ins. 
Co. of California, 243 P. 431, 198 Cal. 
ot. 

9, Ala.—Stoelker y. Thornton, 6 
So. 680, 88 Ala. 241, 6 L.R.A. 140. 


Fla.—Milam v. Davis, 123 So. 668, 
97 Fla. 916 [cert den 50 S.Ct. 82, 280 
US: 601; 74 Liked. 646]; -Sloan 'v. 
Sloan, 74 So. 407, 73 Fla. 345; Maclean 
v. Fisher, 53 So. 614, 60 Mla. 381. 


Iowa.—Miller v. Miller, 205 N.W. 
870, 200 Iowa 1070, 43 A.L.R. 567. 


La.—Succession of Cotton, 129 So. 
361, 170 La. 828. 


Mo.—Walker v. Peters, 124 S.W. 35, 
139 Mo.App. 681. 


N.Y.—Leonard v. Harney, 66 N.E. 
2, 173 N.Y. 352; In re Smith’s Hstate, 
94 N.Y.S. 90, 46 Mise. 210, 4 Mills 
Surr. 460. 


S.D.—Meyer v. Meyer, 127 N.W. 595, 
25 S.D. 596. 


Tenn.—Gamble v. Fulton, 59 S.W. 
(2d) 504; Chrisman y. Chrisman, 210 
S.W. 788, 141 Tenn. 424; Catholic 
Knights of America v. Kuhn, 18 S.W. 
385, 91 Tenn. 214; Tennessee Lodge 
v. Ladd, 5 Lea 716; Williams v. Car- 
son, 9 Baxt. 516; Weil v. Trafford, 3 
Tenn.Ch. 108; Williams v. Corson, 2 
Tenn.Ch. 269. 


Tex.—Fletcher vy. Williams, (Civ. 
App.) 66 S.W. 860. 
Wash. — German-American State 


Bank of Ritzville v. Godman, 145 P. 
221, 88 Wash. 231. 


Ont.—Re Harkness, 8 Ont.L. 720, 4 
ORE: 538, 25 Can.L.T.Occ.Notes 
43. 


“The law does not differentiate be- 
tween polici€és payable to the ‘execu- 
tors, administrators, or assigns’ and 
policies payable to ‘the estate’ of the 


insured.”’ German-American State 
Bank of Ritzville v. Godman, 145 P. 
221, 223, 83 Wash. 231. 

[a] Statutory exemption from 


debts of insured.—Statutes exempt- 
ing the avails of life insurance from 
the debts of deceased do not limit in- 
sured’s right to dispose by will of life 
policies payable to estate, executor, 
or administrator (Code [1924] § 8776). 
In re Caldwell’s Estate, 215 N.W. 615, 
204 Iowa 606; Miller v. Miller, 205 N. 
W. 870, 200 Iowa 1070, 43 A.L.R. 567. 


[b] For payment of debts.—The 
right of insured to dispose of life 
policies payable to his estate, admin- 
istrator, or executor necessarily car- 
ries with it the right to set the same 
aside for the payment of his debts. 
In re Caldwell’s Estate, 215 N.W. 615, 
204 Iowa 606. 


[ec] When payabie to estate.—Un- 
der statute (L. [1897] c 4555) provid- 
ing that, when insurance on the life 
of a decedent is for benefit of insur- 
ed’s estate or payable to such estate, 
the proceeds of the insurance may be 
bequeathed and devised by insured as 
other property of which he may be 
possessed, other than his homestead, 
a life policy made payable to as- 
sured, his executors, administrators, 
or assigns, may be bequeathed by him, 
a policy so made payable being tanta- 
mount to one made payable to the 
estate of insured. Maclean y. Fisher, 
53 So. 614, 60 Fla. 331. 


[d] Accident insurance.—The pro- 
ceeds of accident or casualty insur- 
ance are as much the subject of 
testamentary disposition as the pro- 
ceeds of regular life insurance pay- 
able to the estate. Matter of Smith’s 
Hstate, 94 N.Y.S. 90, 46 Mise. 210; 4 
Mills Surr. 460. 


{e] Benefit certificate —A benefit 
certificate of a fraternal organization 
taken out by a husband in his own 
hame is subject to disposition by his 
will. Tennessee Lodge v. Ladd, 5 Lea 
(Tenn.) 716; Weil v. Trafford, 3 Tenn. 
Ch. 108. See Mellows vy. Mellows, 61 
N.H. 137 (holding that, where the 
rules of a mutual benefit association 
provided for payment to specified sur- 
viving relatives of a member, unless 
otherwise ordered in writing by the 
deceased member, such order to be 
signed by two witnesses and acknowl- 
edged before a justice of the peace, a 
will not acknowledged before a justice 
of the peace could not control the dis- 
position of the fund). Contra Daniels 
v. Pratt, 10 N.B. 166, 143 Mass. 216. 


[f] Im Maine (1) under statute, a 
solvent testator may dispose by will 
of life insurance payable to himself 
(Berman v. Beaudry, 107 A. 708, 118 
Me. 248 [under Rev. St. ec 80 § 21]; 
Golder v. Chandler, 32 A. 140, 87 Me. 
63; Fox v. Senter, 22 A. 173, 88 Me. 
295; Hamilton v. McQuillan, 19 A. 
167, 82 Me. 204), (2) but three years’ 
premiums, with interest, must be de- 
ducted therefrom (Berman y. Beau- 
dry, supra; Golder v. Chandler, su- 
pra). (38) This statutory authoriza- 
tion to dispose by will is more in the 
nature of a power of appointment 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ary interest therein,1° even though the legatee has 
no insurable interest in the testator’s life,+! such 
power of disposition being subject to any valid as- 
signment made of the policy,!? and, in the absence 
of statutory provisions providing otherwise,'® to the 
dower rights of a widow.'4 


[§ 117] L. Property in Which Surviving Husband 
or Wife Has Interest.1° One spouse cannot by will 
dispose of the property of the other.4® The husband 
may devise his property subject to any rights which 
his wife may have therein,!? but he cannot cut off her 
rights by any testamentary disposition he may 
make.t8 Similarly the wife cannot eut off the hus- 
band’s rights in her property by testamentary dispo- 
sition.1® A husband who makes advances for im- 
provements on his wife’s property, even though he 
thereby acquires a lien on such property, cannot 
convert that len, without further proceedings, into 
a title to the property, either legal or equitable, 
which he may devise.?° Land owned by husband 
and wife as tenants by the entirety cannot be de- 


16. 
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vised by either of them.?? 


After divorce or separation. The property of a 
divorced wife does not pass by the will of her for- 
mer husband.?? Also, a wife may dispose by will 
and deprive her husband of any interest therein of 
property set aside to her with full power of disposal, 
by a separation decree.” : 


Interest of widow. Under a statute which pro- 
vides that a widow who shall marry again cannot 
alienate real estate held in virtue of her previous 
marriage, a woman who holds title to land by virtue 
of her former marriage cannot devise it.2* A widow 
cannot bequeath specific property which belonged to 
her husband, the possession of which she obtained as 
administratrix of his estate, she never having filed 
an account as such.?® 


[§ 118] M. Community Property.?* In those ju- 
risdictions wherein the community property system 
prevails,?*7 the husband?® and generally either 
spouse”? may dispose by will of his or her interest 


than a direct legacy of property, and 
does not extend beyond the statutory 
authority. Golder v. Chandler, su- 
pra. (4) It is not, however, limited 
by Rev. St. ec 80 § 14, which gives a 
husband not mentioned in his wife’s 
will certain statutory rights in her 
“personal estate,” since the quoted 
words do not include life insurance 
proceeds. Berman y. Beaudry, supra. 


[g] In North Dakota, although a 
policy of life insurance payable to the 
heirs or the estate of insured may be 
transferred by provisions in the will 
of insured, the proceeds of the policy 
are not property of the testator, in 
the sense that they pass as part of his 
estate, but they go to the beneficiaries 
by contract and not by descent. Tal- 
ecott v. Bailey, 208 N.W. 549, 54 N.D. 
9. 


Power of insured to dispose by will 
of his community interest in proceeds 
of insurance policy see infra § 118 
note 31 [b]. 


10. Sherman v. Howes, 97 A. 16, 39 
LE all hel BAR 


{a] hus, where life insurance is 
payable to one as trustee, to make 
specified annual payments to certain 
persons for life, and on their death 
any balance to his estate insured has 
a contingent equitable reversionary 
interest which he may pass by will. 
Sherman v. Howes, 97 A. 16, 39 R.I. 
26. 


11. Stoelker v. Thornton, 6 So. 680, 
83 Ala. 241, 6) Tem. A. 140; “Catholie 
Knights of America v. Kuhn, 18 S.W. 
385, 91 Tenn. 214; Fletcher v. Wil- 
liams, (Tex.Civ.App.) 66 S.W. 860. 


12. Penn Mut. L. Ins. Co. v. Forbes, 
200 Ill.App. 441. 


13. See statutory provisions. 


14. Milam vy. Davis, 123 So. 668, 97 
Fla. 916 [cert den 50 S.Ct. 82, 280 U.S. 
601, 74 L.Ed. 646]. 

15. Cross references: 

Power to devise or make testamen- 
tary disposition of homestead see 
Homesteads §§ 341, 342. 

Right of spouse to devise equitable es- 
tate in realty acquired by direct 
conveyance of fee from spouse with- 
out intervention of intermediary see 
supra § 108 note 48 [h]. 

Right of wife to devise interest in 
homestead forming part of larger 
tract held by her and her husband 
as tenants in common see supra § 
101 note 16 [c] (2). : 


Snyder v. Snider, 259 S.W. 700, 
202° Kiyo32 1 Prince vs.erince, 117) 2: 
255, 64 Wash. 552; Prince v. Prince, 
117 P. 260, 64 Wash. 696. 


[a] Thus a husband is without 
power to dispose by his will of his 
wife’s property held in her own right. 
eee v. Snider, 259 S.W. 700, 202 Ky. 

ile 


17. Dean vy. Lyon, 8 Ind. 71; 
Little, 61 P. 899, 22 Utah 204. 


18. 
sen, 158 N.E. 706, 327 Ill. 448. 


Kan.—Comstock v. Adams, 23 Kan. 
§13,°33 Am, Rid 905 


Mo.—Hasenritter v. Hasenritter, 77 
Mo. 162. 


N.H.—Hall v. Smith, 59 N.H. 315. 


Tex.—Buckner v. Buckner, (Civ. 
App.) 51 S.W.(2d) 769. 


Utah.—In re Little, 
Utah 204. 


[a] Tllustration.—Husband’s will 
leaving all property to mother cannot 
disturb widow’s homestead rights nor 
her one-third life estate in the hus- 
band’s separate property. Buckner 
v. Buckner, (Tex.Civ.App.) 51 S.W. 
(2d) 769. 


19.. Waters v. Herboth, 77 S.W. 305, 


In re 


61 BP. 899, 22 


178 Mo. 166; Hayes v. Seavey, 46 A. 
189, 69 N.H. 308. 

20. Fry v. National Savings & 
Trust Co., 53 App.D.C. 191, 289 F-: 
589. 

21. U.S.—Robinson v. Commission- 


er of Internal Revenue, 63 F.(2d) 652 
[cert den 53 S.Ct. 790, 289 U.S. 758, 77 
L.Ed. ——]. 


Ind.—Chaplin v. Leapley, 
546, 35 Ind.App. 511. 

Md.—Stieff v. Millikin, 159 A. 599, 
162 Md. 245. 

Mich.—Webber v. Webber, 185 N.W. 
761, 217 Mich. 178; Hubert v. Traeder, 
102 N.W. 283, 139 Mich. 69. 

Mo.—Ashbaugh v. Ashbaugh, 201 S. 
W. 72, 273 Mo. 353. 

N.Y.—Levenson vy. Levenson, 242 N. 
Y.S. 165, 229 App.Div. 402. 

N.C.—Randolph v. Edwards, 132 S. 
BH 17, 191 N.C. 334. 


Estates by entirety generally see 
Husband and Wife §§ 97-106. 


22. In re Snowden’s Hstate, 252 N. 
Y.S. 485, 140 Misc. 870 [mod on other 


74 N.E. 


Ill.—Christensen v. Christen- 


rare 257. N.Y.S. 389, 235 App.Div. 


[a] Wedding present.—The testa- 
tor’s divorced wife is entitled to din- 
ing room furniture in storage, which 
was a present to her when she mar- 
ried the testator. In re Snowden’s 
Estate, 252 N.Y.S. 485, 140 Misc. 870 
[mod on other grounds 257 N.Y.S. 389, 
235 App.Div. 862]. 


23. Wulf v. Fitzpatrick, 261 P. 838, 
124 Kan. 642. 


24. Davis v. Thompson, 101 N.E. 
1012, 179 Ind. 539. 


25. Keefe v. Cogswell, 111 N.E. 
858, 223 Mass. 364. 
26. Description of property as 


passing community property see infra 
XII in 69 C.J. 


27. See Husband and Wife § 1074. 


28. Chadwick v. Tatem, 23 P. 729,. 
9 Mont. 354. 


29. Brown v. Pridgen, 56 Tex. 124; 
Reedy v. Jones, (Tex.Civ.App.) 41 S. 
W.(2d) 1044; Girard Fire & Marine 
Ins. Co, v. Winfrey, (Civ.App.) 26 S. 
W.(2d) 701 [aff 38 S.W.(2d) 1099, 120 
Tex. 436]; U.S. Fidelity & Guaranty 
Co. v. Mueller, (Tex.Civ.App.) 13 S.W. 
(2d) 480; HEngleman v. Deal, 37 S.W. 
652, 14 Tex.Civ.App. 1; McMahan v. 
Regalia, 278 P. 678,.152 Wash. 543; 
Columbia Nat. Bank v. Embree, 26 P. 
257, 2 Wash. 331. 


[a] Husband.—Duly probated will 
of husband, declaring entire estate 
communty property and making gifts 
to wife and children, passed his entire 
estate tothem. U.S. Fidelity & Guar- 
anty Co. v. Mueller, 13 S.W.(2d) 430. 


[b] Married woman.—(1) A mar- 
ried woman may dispose by will of 
her interest in community property 
(Brown v. Pridgen, 56 Tex. 124; 
Engleman vy. Deal, 37 S.W. 652, 14 Tex. 
Civ.App. 1), (2) whether or not her 
husband consented (Engleman vy. 
Deal, Supra). 

[c] Insurance policy.—(1) Under 
Remington & B. Code §§ 1319, 1342, 
insured’s community interest in the 
proceeds of life insurance policies 
payable to his estate is subject to tes- 
tamentary disposition. German- 
American State Bank of Ritzville v. 
Godman, 145 P. 221, 83 Wash. 231. 
(2) Power to dispose of insurance 
policy or proceeds by will see gen- 
erally supra § 116. (3) Insurance pro- 
ceeds as constituting community in- 
terest see Husband and Wife § 1124. 
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in the community property. Neither spouse, except 
when necessary for the payment of debts,?° has the 
right to dispose of the interest of the other in the 
community property by will, and any testamentary 
disposition of more than one half of such property 
However, under a 
statute providing that, where property is acquired by 
the joint industry of husband and wife during cov- 
_erture and there is no issue, the whole estate 
go to the survivor at whose death, if any of 
property remain, one half of such property 


is inoperative to that extent.*! 


[d] In California (1) prior to 1923, 
under the statutes then in force, un- 
der which a surviving husband took 
the whole of the community property, 

‘the wife could not dispose of any por- 
tion of the community estate by will. 
Burdick’s Estate, 44 P. 734, 112 Cal. 
387. (2) But, under Civ. Code § 1401, 
as amended in 1923 to provide that on 
the death of either spouse one half of 
the community property belongs to 
the surviving spouse and that the 
other half is subject to testamentary 
disposition of decedent, either spouse 
may make a testamentary disposition 
of one half of the community prop- 
erty, not merely such part thereof as 
may remain undisposed of at_ the 
death of the other. Sexton v. Daly, 
273 P. 109, 95 Cal.App. 754. (3) Such 
statute is applicable only to property 
acquired after its enactment, in so 
far as the testamentary disposition 
of community property by the wife is 
concerned, she, prior to the amend- 
ment, having had a mere expectancy 
as heir in the community property 
(McKay v. Lauriston, 269 P. 519, 204 


Cal. 557; In re Bruggemeyer’s Es- 
tater a. PAG2Zd)e o34s dilbe CalcAipp. 52155 
Sexton v. Daly, supra), (4) and it 


does not interfere with the husband's 
vested right to the ownership and 
control during his lifetime of the 
whole of the community property ac- 
quired prior to the statute (McKay 
v. Lauriston, supra; In re Brug- 
gemeyer’s Estate, supra; Sexton v. 
Daly, supra), (5) so that a wife’s at- 
tempt to devise community property 
acquired prior to the amendment is 
ineffectual, since such property on 
wife’s death belonged to husband 
without administration, notwithstand- 
ing statutory amendment (McKay v. 
Lauriston, Supra). 


Share of surviving spouse in com- 
munity property see Husband and 
Wife § 1303. 


30. In re Wickersham’s Estate, 73 
D4, veo ial. Ghb25> Sharpv. JuOupe; 
bo P. 184, 586, 120 Cal. 89, 3 Prob.Rep. 
Ann. 530; Panaud v. Jones, 1 Cal. 488. 


31. In re Whitney’s Estate, 154 P. 
855, 171 Cal. 750; In re Spreckels’ Hs- 
taten Zon Bom, Los Cal, 559s Ins re 
Wickersham’s Estate, 73 P. 541, 139 
Cal. 652; Burdick’s Esittate, 44 P. 734, 
112 Cal. 387; In re Gwin’s Estate, 19 
BP) 527, 7% Cal. 313; In re Frey, 52) Cal. 
658; King v. Lagrange, 50 Cal. 328; 
In re Silvey’s Estate, 42 Cal, 210; 
Beard v. Knox, 5 Cal. 252, 63 Am.D. 
125; Goodfellow v. Barritt, (Cal.App.) 
20 P.(2d) 740; Ramsey v. Beck, 91 So. 
674, 151 La. 190; Walker v. Howard, 
34 Tex. 478; Schwartz v. West, 84 S. 
W. 282, 37 Tex.Civ.App. 136; Martin 
v. Moran, 32 8.W. 904, 11 Tex.Civ.App. 
509; Mealy v. Lipp, 40 S.W. 824, 16 
Tex.Civ.App. 163. See Blethen v. 
Pacific Mut. Life Ins. Co. of Califor- 
nia, 243 P. 431, 198 Cal. 91 (holding 
that an attempted disposition by will 
by the husband, of more than half 
of community property vests property 
in donee subject to being avoided at 
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shall 
such 
shall 


wife’s election). 


{a] Time to assert.—Residuary 
legatees cannot after death of the tes- 
tator’s widow first claim that prop- 
erty devised to her for life was com- 
munity property. Parr v. Davison, 
262 P. 959, 146 Wash. 354. 


{[b] Proceeds of insurance policy. 
—(1) Husband cannot dispose by his 
will of the entire proceeds of an in- 
surance policy on his life, payable 
“as directed by will,’’ the premiums 
of which were paid out of the com- 
munity estate. Martin v. Moran, 32 
S.W. 904, 11 Tex.Civ.App. 509. (2) 
Power to dispose of insurance policy 
or proceeds by will see generally 
supra § 116. 


[ce] Insanity of spouse.—The in- 
sanity of the wife does not authorize 
the husband to dispose by will of 
her community interest. Schwartz v. 
West, 84 S.W. 282, 37 Tex.Civ.App. 
1316; 


[d] Power of sale.—The testator 
has no power to authorize the sale of 
his wife’s community interest, except 
for the payment of debts, and her 
title and interest thereto do not pass 
by sales by the executors. In re 
Wickersham’s Estate, 73 P. 541, 139 
Cal. 652; Sharp v. Loupe, 52 P. 134, 
586, 120 Cal. 89. 


fe] Mexican law.—Such was the 
law of Mexico in force in California 
before the statute of that state took 
effect. Scott v. Ward, 13 Cal. 458. 


Election by wife to take her inter- 
est in community property or provi- 
sion made for her by will see infra 
SMI Thal, Qe Oh 


Share of surviving spouse in com- 
munity property see Husband and 
Wife § 1303. 

32. See statutory provisions. 


33. Bingham v. Horn, 252 P. 847, 
123 Okl. 193; Louthan vy. Johnson, 239 
P, 178, 111 Okl. 172; Black v. Haynes, 
145 P. 362, 45 Okl. 368. 


34. Proceeds of insurance policy 
see supra § 116. 


35. Cal.—Sweinhart y. Plant Inv. 
Coy 172°P. 336; 178 Cal 125; 


D.C.—Fry v. National Savings & 
Trust Co., 53 App.D.C. 191, 289 F. 589. 


Ill. Berry v. Heiser, 111 N.E. 99, 
ATLA. 264, 


Iowa.—McCash v. Derby, 139 N.W. 
881, 158 Iowa 371. 


Me.—Reed v. Reed, 53 Me. 527. 


Mich.—Quarton v. Barton, 229 N.W. 
465, 249 Mich. 474, 69 A.L.R. 820. 


Mo.—Burr v. Burr, 143 S.W. 1096, 
163 Mo.App. 395. 


N.J.—Matter of Van Horn, 5 N.J. 
lDepile: CHUA, 


N.Y.—Webb v. Meyers, 18 N.Y.S. 
711, 64 Hun 11; In re Ehlers’ Estate, 
231 N.Y.S. 16, 182 Misc. 910. 


[s§ 118-119 


go to the heirs of the husband and one half to the 
heirs of the wife,?2 the surviving spouse may dis- 
pose by will of all such estate remaining at his or 
her death, the provision in the statute as to the 
property remaining at the death of the survivor be- 
ing merely a general rule of descent, applicable in 
the event that the survivor dies intestate.*? 

[§ 119] N. Property Payable or Transferable to 
Others at Testator’s Death.*+4 
transferable to others at the death of the testator 
may not be disposed of by his will.*® 


Property payable or 


R.I.—In re Willis, 55 A. 889, 25 R. 
I Se 


Wash.—Parr v. Davison, 262 P. 959, 
146 Wash. 354. 


[a] Defeasible fee.—Son given de- 
feasible fee_in realty, which fee ter- 
minated at his death, cannot dispose 
of the realty by will. Littell v. Lit- 
tell, 22 S.W.(2d) 612, 232 Ky. 251; 
Singer v. Singer, (Can.) [1932] 1 Dom. 
L.R. 284. as 


[b] Life estate.—(1) An estate 
for the life of the testator is not 
devisable. Berry v. Heiser, 111 N.E. 
99, 271 Ill. 264; In re Willis’ Will, 55 
A. 889, 25 R.I. 332; Parr v. Davison, 
262 P. 959, 146 Wash. 354. (2) Widow 
given property for life with absolute 
power of disposal cannot give it away 
or dispose thereof by will or deed op- 
erating as testamentary disposition. 
Quarton v. Barton, 229 N.W. 465, 249 
Mich. 474, 69 A.L.R. 820. (3) Per- 
sonalty bequeathed by husband to his 
wife for life, and after her death, so 
much as remains to his and his wife’s 
brothers and sisters, does not pass by 
the wife’s will. In re Ehlers’ Estate, 
231 N.Y.S. 16, 132 Mise. 910. (4) Un- 
der a trust deed directing the trus- 
tee, on the death of the life tenant, to 
convey the property to the life ten- 
ant’s heirs, and, in default of such 
heirs, then to the heirs of the grantor, 
the life tenant, although a daughter 
of the grantor and dying without is- 
sue after ithe grantor, took nothing 
which could pass by her will. Mc- 
Cash v. Derby, 139 N.W. 881, 158 lowa 
371. (5) Where a will devised prop- 
erty to a husband for his life, with re- 
mainder to the children, and empow- 
ered the husband to sell or exchange 
the property and hold the proceeds as 
the original estate was held, the hus- 
band, who expended funds of his own 
in the improvement of the property, 
and thereafter exchanged it for other 
property conveyed to him in full, and 
which he likewise improved, acquired 
only a life interest in the property re- 
ceived in exchange, and therefore 
could not devise that property. Fry 
v. National Savings & Trust Co., 53 
App.D.C. 191, 289 F. 589. (6) Where 
decree of distribution distributed the 
testator’s realty to all his children, 
share and share alike, in trust, they 
to use the rents and profits during 
their lives or until.such time after ten 
years from the testator’s death as all 
his children or the survivors and the 
heirs of the body of deceased children 
should mutually agree to sell the 
realty and divide the proceeds, when 
it should be done, or, if there was no 
such agreement, the realty or pro- 
ceeds to be divided on the death of 
all the children, among the heirs of 
their bodies, with right of survivor- 
ship in surviving children or their 
issue as to the share of any child dy- 
ing without issue, a son who died 
without issue more than ten years 
after the testator’s death did not have 
any interest in the realty which he 
could devise to his wife, there never 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 120-122] 


[§ 120] 0. Copyhold Lands. 


not by the will.?® 


render had been made.?§ 


Origninlty: 
held in copyhold tenure could not be devised, but 
the holder might execute a surrender to the uses of 
his will when the lands passed by the surrender and 
Later, however, by statute,?? a 
will of copyholds was rendered as valid as if a sur- 
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lands 
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[§ 121] P. Testator’s Dead Body. The law in re- 
gard to the right of the testator to make disposition 
of his own body by will is unsettled. The English 
doctrine is that a man cannot by will dispose of his 
own dead body,*® and this view is maintained by 
some American decisions.*° 


In others, however, the 


trend seems to be to the contrary.*+ 


V. WHO MAY TAKE UNDER A WILL, AND RESTRICTIONS ON TESTAMENTARY 


[§ 122] A. In General—1. Regulation and Con- 
The general rule that the right of 
testamentary disposition is dependent on statute and 
is subject to regulation and control by the legisla- 
ture*® applies so as to permit the legislature to im- 
pose restrictions in respect of the rights of persons 
named as beneficiaries,** and it has been laid down. 
in general terms that the legislature has the exclu- 


trol by State. 


having been any agreement to sell the 
realty and divide the proceeds. 
Sweinhart v. Plant Inv. Co., 172 P. 386, 
1CSuCal. T2325. 


{e] Gratuity.—Where stock ex- 
change creates a gratuity fund for the 
next of kin of a deceased member and 
provides that it shall not be con- 
strued as constituting any estate in 
esse to which a. member has title, a 
member has no such property right 
therein as will enable him to dispose 
of the fund by will. Webb v. Myers, 
18 N.Y.S. 711, 64 Hun 11. 


{[d] Pension.—Under U. S. Rev. St. 
(1878) § 4718, providing that the 
widow, or, if there is no widow, the 
child or children of a deceased pen- 
sioner, shall be entitled to receive the 
accrued pension to the date of the 
death of such person, and § 4702, pro- 
viding that the widow and children, 
or in case there is no widow, the chil- 
dren of a pensioner are entitled to his 
pension after his death, and § 4745, 
prohibiting the pledging or assigning 
of such pension, and § 4747, making 
such pension not liable to levy, a pen- 
sioner cannot bequeath his unpaid 
pension whether accrued or thereafter 


to accrue. Matter of Van Horn,-5 N.J. 
eta. 
{e] Soldier’s arrears of pay.—Ar- 


rears of soldier’s pay and bounty pay- 
able according to act of congress, in 
case of his death, to persons specified 
in the act and to no others, cannot be 
Gisposed of by the will of the soldier. 
Reed v. Reed, 53 Me. 527. 


36. Atty.-Gen. v. Vigor, 8 Ves.Jr. 
256, 32 Reprint 352; Doe v. Wroot, 5 


East 132, 102 Reprint 1019. 

B37 SSt.155) Geo; LIL ic 1925 1) Vict. 
c 26. 

88. Doe v. Hickman, 4 H.&Ad. 56, 


24 E.C.L. 34, 110 Reprint 376. 


39. Williams vy. Williams, 20 Ch.D. 
659. 


40. Enos v. Snyder, 63 P. 170, 131 
al. 68, 82 Am.S-R. 380, 53 L.R.A. 221, 
6 Prob.Rep.Ann. 314. 


41. Thompson vy. Deeds, 61 N.W. 
842, 93 Iowa 228, 35 L.R.A. 56; Petti- 
grew v. Pettigrew, 56 A. 878, 207 Pa. 
S13, 99 Ams... 795,64 Lik. A. 179; 9 
Prob.Rep. Ann. 446; Barder v. Barder, 
6 Pa.Dist.&Co. 720; Fox v. Gordon, 16 
Phila. (Pa.) 185, 40 Leg.Int. 374. 


42. Capacity of particular persons | R. 1374]; 


or entities to take: 


DISPOSITION#? 
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Aliens: 
In general see Aliens §§ 18-20, 35. 
Alien enemies see War § 102. 
Corporations see infra §§ 148-154. 
Counties see Counties § 217; Chari- 
ties § 54. 
Municipal corporations see Municipal 
Corporations § 2097; Charities § 54. 


School districts see Schools and 
School Districts § 407; Charities § 
54, 


Slaves see Slaves §§ 14, 26. 


States see States § 276; Charities § 
54. 


ee see Towns § 151; Charities § 
54. 
United States see United States § 84; 
Charities § 54. 
Estates which may be created see 
infray Sil ine69) Cod: 


5 wine may make will see supra §§ 6— 


43. See supra §§ 6, 7. 

44. In re Graham’s Estate, 218 P. 
84, 63 Cal.App. 41. 

45. In re Beck’s Estate, 121 P. 784, 
1057, 44 Mont. 561. 


46. U.S.—Magoun v. Illinois Trust 
& Sav. Bank, 18 S.Ct. 594, 170 U.S. 283, 
42 L.Ed. 1037. 


Colo.—In re Magnes, 77 P. 853, 32 
Colo. 527. See In re Inheritance Tax, 
one 1075, 46 Colo. 79, 23 L.R.A.N.S. 


Iowa.—In ‘re Emerson’s Estate, 183 


|N.W. 327, 191 Iowa 900. 


Ky.—Booth’s Ex’r v. Common- 
wealth, 113 S.W. 61, 130 Ky. 88, 33 L. 
R.A.N.S. 592. 


Mo.—In re Rogers’ Estate, 250 S.W. 
576; State ex rel. McClintock v. Guin- 
otte, 204 S.W. 806, 275 Mo. 298. See 
State v. Henderson, 60 S.W. 10938, 160 
Mo. 216 (apparently Rae Pane rule). 


70 Mont. 484. 


N.Y.—Matter of Dows, 60 N.E. 439, 
167 N.Y. 227, 88 Am.S.R. 508, 52 L.R. 
A. 433; Matter of Rogers, 75 N.Y.S. 
835, 71 App.Div. 461 [aff 64 N.E. 1125, 
TPA INES GUT E 


N.C.—Rhode Island Hospital Trust 
Co. v. Doughton, 121 S.H. 741, 187 N. 
C. 263 [rev on other grounds 46 S.Ct. 
256, 270 U.S. 69, 70 L.Ed. 475, 43 A. 
In re Morris’ Hstate, 50 S. 
BE. 683, 188 N.C. 262; Pullen v. Com- 


sive power to designate those whom the testator may 
make the objects of his bounty.*® 
take property under a will is not a natural right*® 
but is a creature of the law,4#* and the authority 
which confers the right may impose conditions on 
it,4® and, according to some cases at least, may 
foreclose or take away the right or privilege entire- 
Such right is not guaranteed by the federal 


So, the right to 


missioners of Wake County, 66 N.C. 
361. 


N.D.—Moody v. Hagen, 162 N.W. 
704, 36 N.D. 471, L.R.A.1918F 947, 
Ann.Cas.1918A 933 [aff sub nom. 
Skarderud v. Tax Commission of State 
of North Dakota, 38 S.Ct. 133, 245 U. 
Sov633s"62) Leb 522i 


Or.—In re Inman’s Estate, 199 P. 
615, 101 Or. 182, 126 Ad R.o6T5) Me= 
Dermid v. Bourhill, 199 P. 610, 101 Or. 
305, 22 A.L.R. 428. 


R.I.—Hazard v. Bliss, 113 A. 469, 43 
RE 431, 23 ATER. 826 


Tenn.—State v. Wissen 30 S.W. 750, 
94 Tenn. 674, 28 L.R.A. 178. 


47. Cornett’s Ex’rs v. Common- 
wealth, 105 S.E. 230, 127 Va. 640; 
Hyre v. Jacob, 14 Gratt. (55 Va.) 422, 
73 Am.D. 367. See Strode v. Com- 
monwealth, 52 Pa. 181 (op of Butler, 
P. J.). And see cases supra note 46. 


48. U.S.—Magoun v. Illinois Trust 
& Sav. Bank, 18 S.Ct. 594, 170 U.S. 283, 


142 L.Ed. 1037. 


Colo.—In re Magnes, 77 P. 8538, 32 
Colo. 527. 


Ky.—Booth’s Ex’r v. Uommon- 
wealth, 113 S.W. 61, 130 Ky. 88, 33 L. 
R.A.N.S. 592. 


Mo.—State ex rel. McClintock v. 
Guinotte, 204 S.W. 806, 275 Mo. 298. 


Mont.—State v. Walker, 226 P. 894, 
70 Mont. 484. 


N.Y.—Matter of Dows, 60 N.E. 439, 
Oe 227, 88 Am.S.R. 508, 52 i: 


N.C.—In re Morris’ Estate, 50 S.E. 
683, 188 N.C. 262. 


N.D.—Moody v. Hagen, 
704, 36 N.D. 471, L.R.A.1918F 947, 
Ann.Cas.1918A 933 [aff sub nom. 
Skarderud v. Tax Commission of State 
of North Dakota, 38 S.Ct. 133, 245 U. 
S. 638) 62 01nd 522 ]% 


R.Il.—Hazard v. Bliss, 113 A. 469, 
43 (Rel v43i, 23) PACER: “826% 


[a] Conditions precedent, if not 
otherwise violative of constitutional 
provisions, imposed by the state must 
be complied with before the right to 
take by will can exist. State ex rel. 
McClintock v. Guinotte, 204 S.W. 806, 
275 Mo. 298. 


Rule as basis for imposition of in-~ 
heritance, succession, or estate tax see 
Taxation § 2353. 


49. Inre Rogers’ Estate, (Mo.) 250 
S.W. 576; McClintock y. Guinotte, 204 


162 N.W. 
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constitution®® or by the state constitutions in some 
So, in some jurisdictions at least, 
the right to take property under a will exists only 
by virtue of statute’? and is entirely subject to the 
provisions of the applicable statutes®*® and to regula- 
tion and control by the legislature,°* even, it has 
been said, to the extent of a limitation to a particular 
class, of the right or privilege to take®® and to the de- 
nial absolutely of the right of anyone to take.°® 
Statutory provisions fixing rights as to succession in 
the ease of intestacy do not apply to provisions in a 


states at least.°? 


will.57 


[§ 123] 2. Objects or Purposes and Benefici- 
Subject to the power of the state and the 


aries.°8 
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statute.®# 


legislature to regulate and contro] the right®® and to 


S.W. 806, 275 Mo. 298; In re Morris’ 
Hstate, 50 S.E. 688, 138 N.C. 262. 


50. Moody v. Hagen, 162 N.W. 704, 
36 N.D. 471, L.R.A.1918F 947, Ann.Cas. 
1918A 933 [aff sub nom. Skarderud 
v. Tax Commission of State of North 
Dakota, 38 S.Ct. 1338, 245.U.S. 5338, 62 
L.Ed. 522). 


51. Moody v. Hagen, i62 N.W. 704, 
86 N.D. 471, L.R.A.1918F 947, Ann. 
Cas.1918A 933 [aff sub nom. Skarde- 
rud vy. Tax Commission of State of 
North Dakota, 38 S.Ct. 1338, 245 U.S. 
633, 62 L.Ed. 522]. 


52. Lewark v. Dodd, 123 N.E. 260, 
288 Ill. 80; Northern Trust Co. v. 
Buck & Rayner, 104 N.E. 1114, 263 
Ill. 222 [aff 183 Ill.App. 170]; Koch- 
ersperger v. Drake, 47 N.E. 321, 167 
T7122, 41 LeR.A. 446; In re Emer- 
son’s Estate, 183 N.W. 327, 191 Iowa 
900; Woodville v. Pizzati, 81 So. 127, 
119 Miss. 442; Cornett’s Ex’rs v. Com- 
monwealth, 105 S.E. 230, 127 Va. 640. 
See Pullen v. Commissioners of Wake 
County, 66 N.C. 361. 


[a] Devolution of property by will 
is statutory. Buerger v. Buerger, 148 
N.E. 274, 317 Ill. 401. 


53. Lewark v. Dodd, 123 N.E. 260, 
288 Ill. 80; In re Hstate of Graves, 89 
N.E. 978, 242 Ill. 212. 


54. Northern Trust Co. v. Buck & 
Rayner, 104 N.E. 1114, 263 Ill. 222 
[aff 183 Ill.App. 170]; Kochersperger 
v. Drake, 47 N.E. 321, 167 Ill. 122, 41 
L.R.A. 446; In re Emerson’s Estate, 
183 N.W. 327, 191 Iowa 900; Cornett’s 
Ex’rs v. Commonwealth, 105 S.E. 2390, 
127 Va. 640. See State v. Henderson, 
60 S.W. 1093, 160 Mo. 216 (apparent- 
ly recognizing rule); Pullen v. Com- 
missioners of Wake County, 66 N.C. 
361. 


55. Eyre v. Jacob, 14 
Va.) 422, 73 Am.D. 367. 


66. Eyre v. Jacob, supra. See 
Pullen v. Commissioners of Wake 
County,,66 N.C. ‘361; 


57. Baldwin v. Cook, 23 S.W.(2d) 
601, 232 Ky. 365. 


58. Unjust or unnatural disposi- 
tion see infra § 231. 


Gratt. (55 


59. See supra §§ 6, 9, 122. 
60. See passim infra §§ 127-186. 
61. Ill—Congress Hotel Co. v 


Martin, 143 N.B. 838, 312 Ill. 318, 33 
A.L.R. 562. 


Iowa.—In re Pottorff’s Estate, 250 
N.W. 463. 


Ky:—Williams v. Davis, 233 S.W. 
886, 192 Ky. 483; Cecils’ Hx’rs vy. An- 
heir, 195 S.W. 837, 176 Ky. 198. 


Miss.—Parker v. Broadus, 
394, 128 Miss. 699. 


91 So. 


N.Y.—In re Watson’s Will, 186 N. 
E. 787, 262 N.Y. 284 [mod 262 N.Y.S. 
394, 237 App.Div. 625 (mod 258 N.Y.S. 
755, 144 Misc. 213)]; St. John v. An- 
drews Institute for Girls, 83 N.E. 981, 
191 N.Y. 254, 14 Ann.Cas. 708 [rearg 
den and motion to am remittitur gr 
85 N.E. 148, 192 N.Y. 382, and error 
dism 29 S.Ct. 601, 214 U.S. 19, 53 L.Ed. 
892]; Hollis v. Drew Theological 
Seminary, 95 N.Y. 166; In re Dotter- 
weich’s Will, 205 N.Y.S. 580, 210 App. 
Div. 131; In re Forte’s Will, 267 N.Y. 
S./ 603, 149 Mise. 32757 (In re Whit- 
marsh’s Estate, 234 N.Y.S. 505, 133 
Misc. 858; In re Smith, 184 N.Y.S. 696, 
113 Mise. 48; Lavin v. Thomas, 108 
N.Y.S. 112, 123 App.Div. 113. 


Or.—In re Moore’s Estate, 
265, 114 Or. 444. 


[a] Provision for funeral expens- 
es.—The testator can by will relieve 
his estate of the statutory obligation 
for funeral expenses by a particular 
bequest for that purpose. In re Lar- 
pee Estate, 266 N.Y.S. 564, 148 Misc. 

(fi 


[b] Changing will.—A testator has 
a right to change radically and ar- 
bitrarily the manner of disposing of 
his property contained in an existing 
CNN sige eae v. McDevitt, 63 N. 


62. Ala.—-Hartwell v. Mobile Tow- 
ing & Wrecking Co., 102 So. 450, 212 
Ala. 313. 


Kan.—Fox v. Eglin, 295 P. 662, 132 
Kan. 395. 


La.—Succession of Heinemann, 136 
So. 61, 172 La. 1057. 


Mo.—Minturn y. Conception Abbey, 
(App.) 61 S.W.(2d) 352. 


N.Y.—Hollis v. Drew Theological 
Seminary, 95 N.Y. 166; In re Dotter- 
weich’s Will, 295 N.Y.S. 580, 210 App. 
Div. 131; In re Larney’s Hstate, 266 
N.Y.S. 564, 148 Misc. 371; In re Whit- 
marsh’s Hstate, 234 N.Y.S. 505, 133 
Misc. 858. 


[a] Relatives.—Testatrix need not 
be just or recognize relatives, and 
will, if will of decedent competent to 
to make it, must stand. In re Whit- 
marsh’s Estate, 234 N.Y.S. 505, 133 
Misc. 858. 


Defeating share of: 
Hue OF next of kin see infra §§ 130, 


236 P. 


Soe Spouse see infra §§ 127-— 


Testamentary gifts to particular 
persons: 


Apr ees witness see infra §§ 138— 


Free negro see infra § 136. 


For later cases, developments and changes in the law see Annotations, 


7 


[$§ 122-123 


particular limitations imposed by statute,®° or es- 
tablished rules of law, a person who has testamen- 
tary capacity may dispose of his property in any 
manner®! and to any person®? he may desire where 
such disposition is not prohibited by law.®* 
general, any person may be a legatee or devisee in 
the absence of some special disability declared by 
A will may dispose of property for any 
object that is not illegal, immoral, or against public 
policy,®® and it has broadly been laid down that a 
devise must be sustained unless the object is con- 
trary to settled principles of law or to a statute.®° 
Thus, a bequest may be valid when for a monument, *? 
or mausoleum,®® for carrying on a business,®® or for 


So, in 


Husband or wife of attesting witness 
see infra §§ 143, 144. 


Illegitimates see infra § 133. 

Paramour see infra § 134. 

Person of mixed blood see infra § 135. 
Unjust and unnatural disposition 

affecting validity see infra § 231. 


63. Parker v. Broadus, 91 So. 394, 
128 Miss. 690; In re Smith, 184 N.Y.S. 
696, 113 Misc. 48. 


64. Williams v. Bell, 63 So. 646, 106 


Miss. 302; In re Beek’s Estate, 121 
P. 784, 1057, 44 Mont. 561. 
[a] fiustration. — A will  be- 


queathing the proceeds of a fraternal 
benefit policy to a certain person up- 
on his paying the assessment was not 
invalid because he, as master of the 
local order, was charged with the col- 
lection of the assessments. Williams 
v. Bell, 63 So. 646, 106 Miss. 302. 


65. Thomas v. National Christian 
Assoc., 88 N.W. 683, 63 Neb. 585; 
Smith’s Estate, 18 Pa.Co. 209 [aff 37 
A. 114, 181 Pa. 109]. 


66. Elliott v. Quinn, 189 N.W. 173, 
109 Neb. 5. 


67. Cal.—In re Koppikus’ 
81 P. 732, 1 Cal.App. 84. 


Ind.—Phillips v. Heldt, 71 N.E. 520, 
33 Ind.App. 388. 


N.J.—Detwiller v. Hartman, 37 N.J. 
Kq. 347. 


Pa.—Bainbridge’s Appeal, 97 Pa. 
482; Smith’s Hst., 18 Pa.Co. 209 [aff 
387 A. 114, 181 Pa. 109]. 


Tex.—Mcllvain v. Hockaday, 81 S. 
W. 54, 36 Tex.Civ.App. 1. 


Eng.—Adnam v. Cole, 6 Beav. 35, 
49 Reprint 862; Mellick v. Asylum, 
Jac. 180, 4 Eng.Ch. 180, 87 Reprint 
818; Mitford v. Reynolds, 1 Phil. 185, 
19 Eng.Ch. 185, 41 Reprint 602; Wil- 
lis v. Brown, 2 Jur. 987; Trimmer v. 
Danby, 2 Jur.N.S. 367. 


See Lloyd v. Lloyd, 2 Sim.N.S. 255, 
42 Eng.Ch. 255, 61 Reprint 338 (direc- 
tions to life beneficiaries, out of their 
life interests, to keep tomb in repair 
was lawful). 


Care, maintenance and the like of 
burial unds and monuments as 
charitable purpose see Charities § 34. 


Repair of monument in church as 
charitable purpose see Charities § 28. 


68. Reimel’s Estate, 10 Pa.Dist. 
& Co. 465. 


69. Burwell v. Mandeyille’s Ex’r, 
2 How. (U.S.) 560, 11 L.Ed. 378: Moore 
v. McFall, 105 N.H. 723, 263 Ill. 596, 
Ann.Cas.1915C 364 [aff 183 Ill.App. 
628]; Packard v. Kingman, 67 N.W. 
551, 109 Mich. 506; Willis v. Sharp, 
21 NSE 005; 103 N-.Y.1 590; deluakReAe 


Estate, 


same title and section number, 


oe ies rr he oS ye, : be eal I 
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other worthy purposes.7° <A gift will not be 
held void as against public policy unless it con- 
travenes some positive and well defined expres- 
sion of the settled will of the people of the state or 
nation, as an organized body politic,’ and such ex- 
pression must be looked for and found in the con- 
stitution, statutes, or judicial decisions of the state 
or nation.’? The courts will not, however, enforce 
the payment of bequests which are against public 
policy;*® and it has been said that a testamentary 
disposition designed to carry into effect a purpose 
which the law regards as immoral, illegal, indis- 
creet, or impolitic will be held void.74 Thus _ be- 
quests which tend to encourage offenses against the 
law are against public policy and void.7® So, a tes- 
tator may not by will modify or prevent the appli- 
cation of a federal statute.7® The incapacity of a 
legatee to receive a legacy must be pleaded in order 
to be available.77 


[§ 124] 3. Date of Capacity. Since in general a 
will speaks from the death of the testator,’® the ca- 
pacity of a devisee or legatee to take a present vest- 
ed interest is to be judged as of that time.7® Ac- 
cordingly, in general, capacity existing at the date 


493. 


[a] Thus a testator may provide Le Blane, 


55 So. 


WILLS 


896, 147 Misc. 462. 
672, 128 La. 1055 
(where decedent left a divorced wife 


[68 C.J.] 505 


of the death of the testator is not affected or destroy- 
ed by a prior®® or subsequent’! incapacity and inca- 
pacity existing at that time is final, and not affected 
by a subsequent acquirement of capacity,®? as, for 
example, by legislative®* or constitutional** removal 
of the disqualification, or by incorporation of an 
unincorporated society.8° The mere fact that the 
time of distribution is deferred does not prevent the 
capacity of the beneficiary from being judged as of 
the date of the death of the testator, where his rights 
were intended to be fixed and vested at that time.*® 
Where, however, the interest given is conditional and 
not intended to vest until a time subsequent to the 
testator’s death, the date of the actual vesting of the 
interest is the time for the determination of the ¢a- 
pacity of the devisee or legatee.®* 


[§ 125] 4. Existence of Beneficiary.*® In gener- 
al, in order to take by will, the donee or beneficiary 
must be in existence either at the time of the death 
of the testator or when the gift would vest under the 
will.8® A devise or bequest of property to an estate 
is void, as an estate is not a person or legal entity, 
capable of taking a devise or bequest.°° So, also, in 
the absence of statutory provision to the contrary, 


See Succession of 82. Hardesty’s Succession, 22 La. 


Ann. 332. 


in his will for the continuation of 
his business, and may devote a part or 
all of his estate to carry on such busi- 
ness after his death. Moore v. Mc- 
Fall, 105 N.E. 723, 263 Iil. 596, Ann. 
Cas.1915C 364 [aff 183 Ill.App. 628]; 
Packard v. Kingman, 67 N.W. 551, 109 
Mich. 506. 


Assets liable for debts incurred in 
carrying on business see Executors 
and Administrators § 479. 


Right or authority of executor to 
engage in business in general see 
Executors and Administrators § 474 
et seq. ’ 


70. Wood v. Wood, 5 Paige (N.Y.) 
596, 28 Am.D. 451; Witman v. Lex, 17 
Serge. & R. (Pa.) 88, 17 Am.D. 644; 
Smith’s Estate, 18 Pa.Co. 209 [aff 37 
A. 114, 181 Pa. 109]; Protestant Hpis- 
copal Education Soc. v. Churchman’s 
Representatives, 80 Va. 718. 


[a] Dilustration.—Provision for 
education of the testator’s sons as 
farmers. Wood v. Wood, 5 Paige (N. 
Y.) 596, 28 Am.D. 451. 


Charitable purposes see Charities 
§§ 18—45. 


71. In re Rahn’s Estate, 291 S.W. 
120, 316 Mo. 492, 51 A.L.R. 877 [cert 
den sub nom. Martin v. Ahrens, 47 
S.Ct. 591, 274 U.S. 745, 71 L.Ed. 1325]. 


72. In re Rahn’s Estate, 291 S.W. 
120, 316 Mo. 492, 51 A.LLR. 877 [cert 
den sub nom. Martin v. Ahrens, 47 
S.Ct. 591, 274 U.S. 745, 71 L.Ed. 1325]. 


[a] Personal opinions and whims 
of judges or courts, charged with the 
interpretation and declaration of the 
established law, as to what they 
themselves believe to be the demands 
or interests of the public, do not con- 
stitute the source in which the ex- 
pression of public opinion may be 
found. In re Rahn’s Hstate, 291 S.W. 
120, 316 Mo. 492, 51 A.L.R. 877 [cert 
fen sub nom. Martin v. Ahrens, 47 
S.Ct. 591, 274 U.S. 745, 71 L.Ed. 1325]. 


73. Hollis v. Drew Theological 
Seminary, 95 N.Y. 166. 
74. In re Hughes’ Will, 232 N.Y.S. 


84, 225 App.Div. 29 [aff sub nom. In 
re Kelley, 168 N.E. 415, 251 N.Y. 529]; 
In re Hutchins’ Estate, 263 N.Y.S. 


and three minor children, concerning 
whose custody there was a pending 
litigation, a provision in his will ap- 
pointing certain persons his execu- 
tors, and providing that the children 
are not to be emancipated, that the 
property of the estate is not to be 
turned over to them until they attain 
majority and that, in the meantime, 
the interest therefrom shall be paid 
to them as guardians and executors 
named by him shall see fit, is unau- 
thorized by law, in that it is an at- 
tempt to affect the administration of 
executors in matters which are regu- 
lated by law); In re Chamberlain’s 
Estate, 54 Pa.Super. 434 (where the 
court said that a testator cannot de- 
feat the rights of a creditor by direct- 
ing in his will that an exorbitant 
compensation shall be paid to the 
executor or that a large sum of mon- 
ey shall be paid to some person for 
past services, when no indebtedness 
for those services actually exists). 


75. Thrupp v. Collett, 26 Beav. 
126, 53 Reprint 844 (bequest for pur- 
chasing discharge of poachers com- 
mitted to prison for nonpayment of 
fines). 


76. Woolley v. Malley, 30 F.(2d) 
73 (aff 18 F.(2d) 668, and cert den 
oan 418, 279 U.S. 860, 73 L.Ed. 


77, JUNE Vi DOniocourt, 74 Want). 
73; (See aintrawe<clhiviny 69) Cy. 


79. Hargraves v. Lott, 67 Ga. 133; 
Bennett v. Williams, 46 Ga. 399. 


[a] In Louisiana, under Civ. Code 
art 1473, which provides, in respect of 
the capacity to receive a donation, 
that it is sufficient if it exist at the 
opening of the succession of the tes- 
tator, the capacity to take must be 
determined at the time of the death 
of the testator. Succession of Vance, 
34 So. 767, 110 La. 760. See Hardes- 
ty’s Succession, 22 La.Ann. 332 (ap- 
parently recognizing rule). 


so. Adams v. Wilbur, 1 F.Cas.No. 
70, 2 Sumn. 266; Hargroves v. Redd, 
43 Ga. 142. 


81. In re McClyment, 16 Abb.N. 
Cas. (N.Y.) 262. 


83. New Orleans First Cong. Church 
v. Henderson, 4 Rob. (La.) 209. 


84. Cobb v. Battle, 34 Ga. 458. 


85. See infra § 147. 
86. New Orleans First Cong. 
Church v. Henderson, 4 Rob. (La.) 


209; Wait v. Political Study Soc., 123 
N.Y.S. 637, 68 Misc. 245. 


87. Longheed v. Dykeman’s Bap- 
tist Church, 29 N.E. 249, 129 N.Y. 211, 
14 L.R.A. 410; Shipman v. Rollins, 
98 N.Y. 31), 15 Abb. N-Cas; 288 [rev 
33 Hun 89]; Hoey v. Kenney, 25 Barb. 
(N.Y.) 396; Matter of Morgan, 107 
N.Y.S. 393, 56 Misc. 235.. Compare 
Leslie v. Marshall, 31 Barb.Ch. (N.Y.) 
560 (conditions at the time of the 
death of the testator governed in re- 
spect of a contingent remainder). 


As to incorporation of unincor- 
porated association see infra § 147. 


88. Gift to corporation to be or- 
ganized see infra § 148. 


89. Milne’s Heirs v. Milne’s Ex’rs, 
17 La. 46; In re Moffat, 15 Ont.L. 637, 
11 Ont.W.R. 485. See Matter of Ben- 
son, 96 N.Y. 499, 506, 48 Am.R. 646 
[mod 81 Hun 104 (aff 1 Dem.Surr. 
486)] (where the court said: ‘“Lega- 
cies to persons having no being are 
as no legacies’); National W. Cc. T. 
U. v. Anderson, (Tex.Civ.App.) 14 S. 
W.(2d) 956 (to the effect that there 
must be a named beneficiary in exist- 
ence at the time of the execution of 
the instrument). Compare Sevier v. 
Douglas, 10 So. 804, 44 La.Ann. 605 
(even in the case of a conditional 
legacy, a child not conceived at the 
time of the death of the testator was 
incapable of taking). 


{a] For construction of special 
statutes see Turley v. Turley, 11 Ohio 
St. 173; McArthur vy. Allen, 15 F.Cas. 
No. 8,659. 


As to gift by will to unborn il- 
legitimate child see infra § 133. 


Time of ascertainment of classes 
meron Bale: in general see infra XII 
in Cu. 


90. In re Glass’ Hstate, 130 P. 868, 


164 Cal. 765; Gardner v. Anderson, 
ues P. 748, 114, Kan. 778, 116 Kan. 
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a testamentary gift to one who is dead at the date 
of the making of the will is usually regarded as 
void,®! as has been a purported gift to a specified 
person at the death of such person.®? A child en 
ventre sa mere is, however, capable of taking a de- 
vise,?? and a devise to such a child is good,** al- 
though he is born after the death of the testator.®° 


[§ 126] 5. What Law Governs.°® Subject to cer- 
tain rules as to what law governs in respect of the 
capacity of the testator in general,®? and of the va- 
lidity of testamentary gifts in general,®® and of the 
capacity of certain persons or entities to take under 
a will,®® there is authority for the view that the 
extent of the testator’s power to dispose of real 
property: and the capacity to take testamentary 
gifts of real property? depend on the law of the juris- 
diction in which the land is situated. In respect 
of the capacity to receive a testamentary gift of 
personal property, the view has been taken that, un- 
der certain circumstances, the law of the domicile 
of the legatee will govern;? but there is apparently 
authority for the view that, while the incapacity of a 
legatee to take, imposed by the laws of the lega- 


[a] Intestacy results where there 


WILLS 


2 S.Ct. 386, 107 U.S. 174, 27 L.MWd. 401 


[§§ 125-127 


tee’s domicile, may, under certain circumstances, pre- 
vail everywhere,* in general the law of the testa- 
tor’s domicile governs.® It has broadly been stated 
that, in respect of the disposable power over the 
estate, the law of the domicile of the testator gov- 
erns.® 


[§ 127] B. Husband and Wife’—1. In General. 
Except as a will affects dower,® and, in some juris- 
dictions, curtesy,® it has been recognized that cer- 
tain statutory provisions do not prevent either hus- 
band or wife from making such testamentary dispo- 
sition of his or her property as he or she sees fit, to 
the exclusion of the other.1° Thus the right of the 
husband to defeat his wife’s taking a distributive 
share of his personal property, provided for by some 
statutes, has been recognized,'+ as has been the right 
of a wife to defeat her “husband's taking, as survivor, 
her personal property.12. By virtue of express or 
implied prohibition the right to defeat by testamen- 
tary disposition a surviving spouse’s right to a share 
of the property of a deceased spouse has, however, 
been denied when the attempted disposition is made 


> 


Disposal of community property in 


is an attempt to make such a testa- 
mentary gift. Gardner v. Anderson, 
227 BP. 743) 114 Kan. 778; 116 Kan, 431. 


91. See infra XIII in 69 C. J. 


92. In re Ritchie’s Will, 208 N.W. 
880, 190 Wis. 116. 


[a] @Zhus a testamentary provi- 
sion giving shares of corporation 
stock to the testator’s wife “at her 
death’? was invalid, and such shares 
were intestate property. In re Rit- 
chie’s Will, 208 N.W. 880, 190 Wis. 116. 


93. Tomlin v. Laws, 134 N.E. 24, 
301 Ill. 616, 26 A.L.R. 606. 


94, Swain v. Bowers, 158 N.E: 598, 
91 Ind.App. 307; Thellusson v. Wood- 
ford, 11 Ves.Jr. 112, 32 Reprint 1030. 


Gift to “children” including chiid 
en ventre sa mere see infra XII in 69 
(CH dia 


“Gramdchildren” including grand- 
child en ventre sa mere see infra XII 
in 69 C. J. 


95. Tomlin v. Laws, 134 N.B. 24, 
301 Ill. 616, 26 A.L.R. 606. See Tyler 
VeameWAS, io SOn V4, 43 Wa, 2219 
(where the right of a grandchild to 
take was upheld). 


96. Codicil as bringing will with- 
in statute enacted after execution of 
will see infra § 590. 


In respect of limitations on testa- 
mentary capacity to make benevolent 
or charitable gifts: 


Share of estate see infra § 170. 
Time of executing will see infra § 160. 
97. See supra § 8. 
98. See infra §§ 251, 252. 
99. See passim infra §§ 127-154. 


Le VahO mV aes COLEE On PEN: Fie alas 
Carpenter v. Bell, 34 S.W. 209, 96 
Tenn. 294. 


2. Sevier v. Douglas, 10 So. 804, 
44 La.Ann. 605; Matter of Fox, 52 N. 
Ye 53.0; 1 Am.R. 751 Laff 63 Barb. 157, 
and aff 94 U.S. 315, 24 L.Ed. 192]; 
White v. Howard, 46 N.Y. 144 [aff 52 
Barb. 294]. See Jones v. Habersham, 


(where certain devises were upheld). 


3. In re Huss, 27 N.E. 784, 126-N. 
Y. 587; Kerr v. Dougherty, 79 N.Y. 
327 [aff 17 Hun 341 (mod 59 How.Pr. 
44)]; Chamberlain yv. Chamberlain, 
43 N.Y. 424 [mod 3 Lans. 348]; Con- 
gregational Unitarian Soc. v. Hale, 51 
N.YOS. 704, 29 App.Div. 396, 27 N.Y. 
Civ.Proe. 303; Mapes v. American 
Home Missionary Socec., 33 Hun (N.Y.) 
360; Matter of Leo-Wolf’s Estate, 55 
N.Y.S. 650, 25 Misc. 469; Matter of 
Robertson’s Will, 51 N.Y.S. 502, 23 
Mise. 450; Matter of Bullock, 6 Dem. 
Surr. (N.Y.) 335. See Re Geck, 69 L. 
T.Rep.N.S. 819 (where a bequest was 
upheld). 


[a] Restatement of rule with 
qualification.—‘‘If the legatee, wheth- 
er a natural or artificial person, and 
whether he takes in his own right or 
in trust, is capable, by the law of his 
domicil, to take the legacy in the ca- 
pacity and for the purposes for which 
it is given, and the bequest is in other 
respects valid, it will be sustained, 
irrespective of the law of the testa- 
tor’'s domicil; subject, however, to 
this qualification, that if the law of 
the testator’s domicil, in terms, forbid 
bequests for any particular purpose, 
or in any other way limit the capacity 
of the testator in the disposal of his 
property by will, a gift in contraven- 
tion of the law of the testator’s domi- 
cil would be void everywhere.’’? Cham- 
yee aans v. Chamberlain, 438 N.Y. 424, 


4, Graham y. Canandaigua’ Lodge 
236) Lay On Ou Byweds Onto rabios 


5. Rackemann v. Taylor, 90 N.E. 
552, 204 Mass. 394; Graham vy. Canan- 
paleue Lodge, 236 I. 0. O. F., 24 Ont. 

ov. 


fa] Right of succession to the es- 
tate of a deceased person, other than 
real estate located in another state 
or country, who leaves a will in gen- 
eral depends on the law of his domi- 
cilee Rackemann y. Taylor, 90 N.E. 
552, 204 Mass. 394. 


6. Schultz v. Dambmann, 3 Bradf. 
Surry GN ya) (379. 


7. Cross references: 


general see supra § 118. 

Election between testamentary pro- 
visions and other rights see infra 
SSD Ini 9 Cx ys 


Limitations on charitable gifts where 
spouse survives see infra passim §§ 
155-186. 

Paramours, concubines, and parties 
to invalid marriages see infra § 134. 


Unjust or unnatural disposition see 
SUMED, YS PACA 


8 See Dower § 116. 
9. See Curtesy § 48. 


10. Matter of Tracy’s Will, 3 N.Y. 
Sit. 23/9) aki dl SNS taeosar 


ll. Shaffer v. Richardson, 27 Ind. 
122 (all in excess of three hundred 
dollars); Miller v. Stepper, 32 Mich. 
194 (distributive share other than al- 
lowance under Comp. L. [1871] ¢ 156). 
See Koch’s Hstate, 9 N.Y.S. 814, 24 
Abb.N.Cas. 468 (L. [1889] c¢ 406 § 1, 
giving the widow certain rights in 
the husband’s estate in addition to 
those which she had in his real prop- 
erty, had no application where a man 
died testate, leaving only personal 
property). 


12. Stoutenburgh v. Hopkins, 12 
A. 689, 43 N.J.Wq. 577 [aff 19 A. 622, 
45 N.J.Eq. 890]. See Bryan v. Weems, 
on oe 195 (apparently recognizing 
rule). 


[a] Where right of curtesy had 
nover accrued for want of issue born 
alive, the wife might, under Revision 
(1874) p 688 § 9, dispose by will of 
her entire estate, both real and per- 
sonal, without the consent of her hus- 
band. Stoutenburgh vy. Hopkins, 12 
A. 689, 43 N.J.Hq. 577 [aff 19 A. 622, 
45 N.J.Eq. 890]. Compare Beals v. 
Storm, 26 N.J.Eq. 872 (to the effect 
that, prior to Revision of 1874, the 
will of a married woman was valid 
without her husband’s assent except 
as to his legal rights in her property 
and that, with his assent, it was ab- 
solutely valid); Vreeland vy. Ryno, 26 
N.J.Eq. 160 [rev on other grounds 27 
N.J.Eq. 522] (as to the husband’s 
rights under the act of 1864). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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either by a husband’? or by a wife.!4 
has been made in respect of a husband’s defeat of his 
wife’s taking a share of his personal!® or real?® 


13. Cal.—tIn re Miller’s Estate, 111 
P. 255, 158 Cal. 420. And see Sulz- 
berger v. Sulzberger, 50 Cal. 385 


(holding that the power of testamen- 
tary disposition, as conferred and 
defined by statute, is not paramount 
but is subordinate to the authority 
of the probate court to appropriate 
the property for the support of the 
widow and family of the testator). 


Ky.—Cummings’ Ex’r v. Daniel, 9 
Dana 361. See Baldwin v. Cook, 23 
S.W.(2d) 601, 2382 Ky. 365 (apparently 
recognizing rule). 


Mo.—Waters v. Herboth, 77 S.W. 
305, 178 Mo. 166. See Stokes v. O’Fal- 
lon, 2 Mo. 32 (widow not mentioned 
took as in case of el eee under 
the act of Dec. 1, 1821). 


N.Y.—In re Greenberg’s Estate, 185 
N.E. 704, 268 N.Y. 474. 


Pa.—Schreckingost’s Estate, 77 Pa. 
Super. 235; Husband’s Estate, 39 Pa. 
Co. 285; Guenthoer’s Estate, 39 Pa. 
Co. 158; Williams’ Estate, 38 Pa.Co. 
389. See In re Chamberlain’s Estate, 
54 Pa.Super. 434 (where the right to 
defeat the rights of a surviving wife 


by excessive gift to another was de-| 


nied); Perry’s Estate, 4 Pa.Co. 107. 


See Thayer v. Thayer, 14 Vt. 107, 
oo ae 211 (apparently recognizing 
rule). 


Compare Collins v. Carman, 5 Md. 
503 (as to the necessity for renuncia- 
tion of a will) 


{a] Particular statute.—Code Civ. 
Proc. § 1469, providing that if the in- 
ventory shows that the whole estate 
does not exceed one thousand five 
hundred dollars, and if there be a 
widow or minor children, the court 
shall require all persons interested to 
show cause why the whole of such 
estate should not be assigned for the 
support of the family of deceased, 
and, if the court finds that its value 
does not exceed that sum, it shall as- 
sign to the widow, if there be such, 
and, if not, to minor children, the 
whole of the estate, limited the gen- 
eral testamentary power given by 
Civ. Code § 1270, permitting every 
person over eighteen years of age of 
sound mind, etc., to dispose of all his 
estate by will, so that a decedent 
could not by will prevent his widow 
from taking his whole estate if it was 
worth less than one thousand five 
hundred dollars, if she otherwise 
came within the provisions of § 1469. 


In re Miller’s Estate, 111 P. 255, 158 
Cal. 420. 
{b] No undue interference with 


widow’s rights.—A will with com- 
paratively small express bequests and 
the residue to the testator’s brothers 
and sisters, together with the express 
understanding that the widow shared 
in community property, was valid. In 
re Withington’s Estate, 279 P. 196, 
280 P. 152, 99 Cal.App. 617. 


[ce] In Tlinois (1) under the Dow- 
er Act (Cahill Rev. St. c 41 § 10), a 
surviving wife has an interest in the 
estate of her deceased husband of 
which she cannot be divested by his 
will withcut her consent. Christen- 
sen v. Christensen, 158 N.E. 706, 327 
Ill. 448; Kilgore v. Kilgore, 149 N.E. 
754, 319 Ill. 298; Shoup v. Shoup, 149 
N.E. 746, 319 Ill. 179; In re Taylor, 55 
Ill. 252; Hichhorst v. Hichhorst, 252 
Ill.App. 575 [aff 170 N.H. 269, 338 Tl. 
185]. See Deke v. Huenkemeier, 124 
N.E. 381, 289 Ill. 148 (testator cannot 
by his will exciude his wife from all 
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participation in his estate). (2) A 
wife may, however, during her hus- 
band’s lifetime, effectively bind her- 
self to accept the provisions of her 
husband’s will and estop herself from 
ee it after his death (Rice 

Winchell, 120 N.E. 572, 285 Ill. 36); 
(3) but there has been a refusal to 
give effect to such an agreement 
where it appeared that the wife, be- 
cause of age and physical infirmities, 
did not understand what was being 
done (Rice v. Winchell, supra). 


Share taken on election against will 
see infra XIII in 69 C.J. 


14. Ky.—Cunningham vy. Cunning- 
ham’s Ex’r, 130 S.W. 1075, 140 Ky. 
198; Smoot v. Heyser’s Ex’r, 67 S.W. 


L, 113 Ky. 81, 23 Ky.L. 2401. See 
Baldwin v. Cook, 23 S.W.(2d) 601, 232 
Ky. 365 (apparently recognizing rule); 
Wehle v. Umpfenback, 23 S.W. 360, 
15 Ky.L. 346. 


Mo.—Headington v. Woodward, .214 
S.W. 963; Gilroy v. Brady, 93 S.W. 
279, 195 Mo. 205; Spurlock v. Burnett, 
Sr S.W. 1221, 183 Mo. 524; Waters v. 
Herboth, 77 S.W. 305, 178. Mo. 166; 
O’Brien v. Ash, 69 S.W. 8, 169 Mo. 283. 


N.H.—Forte v. Nickerson, 48 A. 
19088, 70 N.H. 496, 54 L.R.A. 554; Col- 
by Me Cate, 13 A. 864, 64 N.H. 476, 
23 A. 629, 65 N.H. 667. 


Fei re Wishart’s Estate, 267 
N.Y.S. 391, 149 Misc. 343. 


Pa.—In re Mallon, 97 A. 1031, 253 
Pa. 29; Nichalson’s ‘Estate, 43 Pa.Co. 
reir ts Moak! er’s Estate, 43 Pa.Co. qs 
Reamer’s Hst., 39 Pa.Co. 353. 


[a] Property included.—(1) The 
rule was applied to property owned by 
the deceased wife at the time of the 
marriage (Gilroy v. Brady, 93 S.W. 
279, 195 Mo. 205; Spurlock v. Burnett, 
81 S.W. 12247 183 Mo. 524) (2) and 
when the statute which gave the hus- 
band the right to share was enacted 
(Gilroy v. Brady, supra; Spurlock vy. 
Burnett, supra). (3) As so con- 
Rilke such a statute is not invalid. 
Gilroy v. Brady, supra; Spurlock v. 
Burnett, supra. 


[b] Particular testamentary gift 
in contravention of husband’s rights. 
—dA testatrix cannot defeat the rights 
of her surviving husband by directing 
in her will that an exorbitant compen- 
sation shall be paid to the executor or 
that a large sum of money shall be 
paid to a person for past services 
when no indebtedness for those 
services actually exists. In re Cham- 
beriain’s Estate, 54 Pa.Super. 434. 


15. Ill.—In re Taylor’s Will, 55 Ill. 


Md.—Mathews v. Targarona, 65 A. 
60, 104 Md. 442, 10 Ann.Cas. 153; Grif- 
fith v. Griffith, 4 Harr.&M. 101. Com- 
pare Collins v. Carman, 5 Md. 503. 


Neb.—Gaster v. Gaster’s Estate, 137 
N.W. 960, 92 Neb. 6, 1384 N.W. 235, 90 
Neb. 529. 


N.C.—Arrington v. Dortch, 77 N.C. 
367. 


Ohio.—Doyle v. Doyle, 34 N.E. 166, 
50 Ohio St. 330. See Gardner v. Gard- 
ner, 13 Ohio St. 426; Whyde v. Lunn, 
32 Ohio App. 183, 15 Ohio App. 297 
(recognizing rule), 


Cre hy a v. Gupton, 3 Head 
48 
[a] Where husband makes no pro- 


vision for his wife (1) it has been 
said that she takes her share of per- 
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property, and in respect of a married woman’s de- 
feating her surviving husband’s right to take a share 
of her personal'* property. Similarly the denial has 


sonal property as though he had died 
intestate. Gaster vy. Gaster’s Hstate, 
137 N.W. 900, 92 Neb. 6, 134 N.W. 235, 
90 Neb. 529; Hutchings v. Davis, 67 
N.E. 251, 68 Ohio St. 160; Doyle v. 
Doyle, 34 N.E. 166, 50 Ohio St. 330. 
(2) Under some statutes the widow 
takes as though her husband had died 
intestate leaving children. Geiger v. 
Bitzer, 88 N.E. 134, 80 Ohio St. 65, 22 
LER.ALNES.. 230; “ie Ann Cas eer ote 
Whyde v. Lunn, 32 Ohio C.A. 183, 15 
Ohio App. 297. Compare Ohio cases 
supra this note (1). (3) Share after 
election or renunciation see infra XIII 
In"6 9) Code 


[b] Conversion.—In some juris- 
dictions the rule does not extend to 
the proceeds of real property which 
the testator has directed his execu- 
tors to convert into money. Geiger 
v. Bitzer, 88 N.E. 134, 80 Ohio St. 65, 
22° T..R-A.NS. 285, 17%) Ann;@as. abi 
{overr Hutchings v. Davis, 67 N.E 
251, 68 Ohio St. 160]. 


[c] En Minnesota (1) L. (1903) ¢ 
334 made it unlawful for a childless 
married man to dispose of all his per- 
sonal property by will to another to 
the entire exclusion of the wife of the 
testator (Hayden v. Lamberton, 111 
N.W. 278, 100 Minn. 384), (2) and en- 
titled the surviving wife to the same 
interest in the personal property as in 
the real property of deceased, unaf- 
fected by contrary testamentary pro- 
visions (Hayden v. Lamberton, 
supra). (3) Prior to Such act of 
1903 a married man gould so dispose 
of his personal property as to defeat 
any interest of his surviving wife 
therein. State v. Hunt, 93 N.W. 314, 
88 Minn. 404; In re Rausch, 28 N.W. 
920; (35) Minn: 291°). §¢4)) “Por Mater 
Minnesota statutes see infra passim 
§§ 128, 129. : 


16, Colliery. Porter; 26 Siw. @a) 
49, 322 Mo. 697; Gaster v. Gaster’s 
Hstate, 137 N.W. 900, 92 Neb. 6, 134 N. 
W. 285, 90 Neb. 529; Staats v. Staats, 
226 P. 677, 63 Utah 470. See Rausch 
v. Rausch, 28 N.W. 920, 35 Minn. 291. 


[a] Where husband makes no pro- 
vision for wife, she takes her share of 
real property given by some statutes 
as though he had died intestate. Gas- 
ter v. Gaster’s Estate, 137 N.W. 900, 
92 Neb. 6, 134 N.W. 235, 90 Neb. 529. 


[b] In Virginia (1) a husband’s 
will cannot, without his wife’s con- 
sent, limit her enjoyment of her dower 
in his real estate to such time during 
her life as she may continue to live 
on a particular piece of land. Smith 
v. Smith, 119 S.E. 138, 187 Va. 408. 
(2) Defeat of dower right by will in 
general see Dower § 116. 


17. Barroll vy. Brice, 80 A. 1035, 
115 Md. 498; Safe Deposit & Trust Co. 
v. Gittings, 638 A. 1046, 103 Md. 485; 
Whyde v. Lunn, 32 Ohio C.A. 183, 15 
Ohio App. 297; Coon v. De Moore, 25 
OhiostEi meer 76. 


[a] Where wife makes no provi- 
sion for husband, it has been said that 
he is entitled to the distributive share 
given him by statute as though she 
had died intestate. Coon v. De Moore, 
25 Ohio Cir.Ct. 776. Compare Whyde 
Ver dunn,» 32) Oi (6x. Ass a5. Ohio 
App. 297 (where the husband elected 
to take against the will and took the 
amount provided for in the election 
statute, that is, what he would have 
been entitled to if his wife had died 
intestate leaving children); and cas- 
es Supra note 15 [a] (1), and (2). 
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been made as to defeating the husband’s right to 
share in the wife’s real property.1® In respect of 
certain items of personal property which, under ° 
statute, are to be set aside for the surviving widow, 
it is usually recognized that the husband may not 
dispose of such property by will.t® The rules stat- 
ed in this and in following sections?® are to be con- 
sidered in connection with the rules and statutory 
provisions in respect of election between a will and 
statutory rights and of renunciation of, or claiming 
against, a will.21_ In general, a testator may freely 
dispose of by will the amount of his property in ex- 
cess of the statutory share to which his wife is enti- 
tled as of right.22, A married woman’s will which 
gives her surviving husband less than what he is 
entitled to of right under the statute usually is not 
invalid,?® it is merely subject to the right of the hus- 
band to demand and receive his statutory share.** 
In general the rights of a surviving spouse are de- 
termined by the law in force at the time of the death 
of the person whose will is under consideration.?° 


Divorce or adultery. The right of a wife to a leg- 
acy bequeathed to her by her husband is not affect- 
ed by their separation and divoree.*® So, certain 
statutory provisions denying to a person who has 
voluntarily left his or her spouse and lived in adul- 
tery all right and interest in the property and es- 
tate of such spouse relate only to cases of intestacy, 


{b] Im MTlinois a surviving hus- 
band was entitled to a share of his 
wife’s personal estate, under Dower 
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widow after the testator’s death, un- 
der 2 Rev. St. 83 (1st ed) §§ 9, 10, and 
Sess. L. (1842) © 157 § 2, did not come 
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and have no application to a case where testamen- 
tary provision has been made by such spouse for 
his or her offending wife or husband.?* 


Nature of taking where will purports to give prop- 
erty to surviving spouse.2% There is authority for 
the view that, where a testator by his will makes 
the same provision for his surviving wife as she 
would take under the laws of the state in the absence 
of a will,?® as, for example, where a testator be- 
queaths and devises to his widow all that portion of 
his real and personal estate to which she would be 
entitled under the laws of the state as widow,*° the 
widow takes by descent and-not by purchase or under 
the will, and the will is inoperative as to her;*! and 
a like rule has been recognized in the case of simi- 
lar provisions for the benefit of her husband, con- 
tained in a will by a married woman.** The rule 
is otherwise, however, where the widow takes a dif- 
ferent interest under the will from what she would 
take under the statutes,** as, for example, where 
she takes an estate in real property different in qual- 
ity.24 So, where a husband devises all his prop- 
erty to his surviving wife, the wife takes under the 
will by purchase.*® 


Necessity for joinder of wife in husband’s will. 
Usually, at least, a will is not a “conveyance” where- 
in the wife must join as required by some statutes 


32. Herring v. Herring, 174 N.W. 
364, 187 lowa 593; Tennant v. Smith, 
155 N.W. 267, 173 Iowa 264. 


Act § 10, where she made no provi- 
sion for him in her will. Zakroczym- 
ski v. Zakroczymski, 135 N.E. 398, 3038 
TH 264 Patt 222)) TikA pp. 299) 31 Lau- 
rence v. Balch, 63 N.E. 506, 195 I11. 
626 [aff 98 Ill.App. 111]. 


{[e] In Minnesota (1) L. (1903) ¢ 
334 made it unlawful for a childless 
married woman to dispose of all her 
personal property to another to the 
entire exclusion of the husband of 
the testatrix (Hayden v. Lamberton, 
111 N.W. 278, 100 Minn. 384), (2) and 
entitled the surviving husband to the 
same interest in personal property as 
in the real property of deceased, un- 
affected by contrary testamentary 
provisions (Hayden vy. Lamberton, 
supra). (3) or later Minnesota 
statutes see passim infra §§ 128, 129. 


418. Roach v. White, 94 Ind. 510; 
QO’Harra v. Stone, 48 Ind. 417; Kin- 
ney v. Heuring, 87 N.E. 1053, 88 N.E. 
865, 44 Ind.App. 590; Richardson v. 
Johnson, 151 N.W. 314, 97 Neb. 749. 
See Rowley v. Sanns, 40 N.E. 674, 141 
Td. & S179 (apparently recognizing 
rule); Matter of Harris, 20 N.Y.S. 68, 
2 Conn.Surr. 4 (husband was entitled 
to personal property mentioned in L. 
[1874] c 470 and L. [1842] c 157 § 2). 


[a] Even though husband had con- 
‘sented to devise by his wife to an- 
other, he was not estopped from 
claiming his one-third interest in her 
real property as widower, under Rev. 
St. (1881) § 2485. Roach v. White, 94 


Ind. 510; O’Harra v. Stone, 48 Ina. 
417. 
19. Overfield v. Overfield, (Mo.) 30 


S.W.(2d) 1073; Hasenritter v. Hasen- 
ritter, 77 Mo. 162; Vedder v. Saxton, 
46 Barb. (N.Y.) 188. 


[a] Articles acquired under stat- 
ute, not under will.— Where a testator 
bequeathed to his wife “the use and 
profits of all his estate, both real and 
personal, for her support through her 
life,’ the articles set apart to the 


to her under the will, but by virtue of 
those statutes. Vedder v. Saxton, 46 
Barb. (N.Y.) 188. 


20. See passim this section; 
infra §§ 127, 128. 


21. See infra XIII in 69 C.J. 


22. In re Noble’s Estate, 190 N.W. 
511, 194 Iowa 733, 26 A.L.R. 86. 


[a] hus in Iowa a husband could 
in every case and under all circum- 
stances and conditions dispose of all 
his estate by will, except only the one- 
third distributive share given to his 
wife by Code §§ 33862, 3366. In re 
Noble’s Estate, 190 N.W. 511, 194 Iowa 
733, 26 A.L.R. 86. 


23. In re Chapman’s Will, 188 N. 
W. 837, 193 Iowa 1238. 


24. In re Chapman’s Will, supra. 
25. Ross v. Alleghany Theological 


and 


Pe eae 215 N.W. 710, 204 Iowa 
648. 

26. Card v. Alexander, 48 Conn. 
492, 40 Am.R. 187; Wintercast v. 


Smith, 4 Rawle (Pa.) 177. 


27. Baldwin v. Cook, 23 S.W.(2d) 
601, 232 Ky. 365. 


[a] Rule applied where there was 
a devise by a husband to his wife 
who had left him and lived in adul- 
tery for more than a year before his 
death without the husband’s knowl- 
edge. Baldwin v. Cook, 23 S.W.(2qd) 
601, 232 Ky. 365. 


28. In what capacity heir takes in 
general sce infra § 132. 


29. Dillman v. Fulwider, 105 N.B. 
124, 57 Ind.App. 632. See Denny v. 
Denny, 23 N.E. 519, 123 Ind. 240 (ap- 
parently recognizing rule). 


30. Thompson vy. Turner, 89 N.E. 
314, 173 Ind. 598, Ann.Cas.1912A 740. 


31. Dillman v. Fulwider, 105 N.E. 
124, 57 Ind.App. 632. 


{a] Particular provisions. — Rule 
applied where the testatrix gave and 
bequeathed to her husband all that 
share or part of her estate, “real, per- 
sonal or mixed, which would go to 
him under the statute of distribution 
of this state, if I should die intestate.” 
Herring v. Herring, 174 N.W. 364, 187 
Iowa 5938. 


$3. Dillman v. Fulwider, 105 N.E. 
124, 57 Ind.App. 632. 


34  Diilman ‘’y. Fulwider, supra; 
“es v. Johnson, 218 P. 1095, 92 Okl. 


fa] 
der the will of her husband, a sur- 
viving wife takes certain real prop- 
erty free from certain restrictions as 
to alienation to which it would have 
been subject, but subject to certain 
obligations to which it would not have 
been subject if she had received it as 
sole heir, she took under the will. 
Taylor v. Johnson, 218 P.,1095, 92 Okk 
145. (2) Thus, where a full-blood 
Choctaw restricted Indian made a 
will, giving his wife, who was his only 
heir, his homestead allotment, and 
his nephew the surplus allotment, the 
will was not void as passing the same 
particular estate to the widow she 
would have taken by inheritance un- 
der the common law, since, if there 
had been no will, she would have tak- 
en both allotments, but subject to the 
approval by the county court in case 
of sale, and free from the obligations 
of the testator’s debts, while under 
the will she took free from such re- 
striction but subject to the payment 
of debts. Taylor v. Johnson, supra. 
(3) “Estate,” within the meaning of 
such rule, is the extent of one’s right 
to ownership, possession, and control 


of property. Taylor vy. Johnson, 
supra. 
35. Culbertson v. Duly, 7 Watts & 


So (Rar) Lob. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 127-128] 


in order to bar her right to take a specified interest 


in real property as widow.?® 


Limitation on testamentary provision for spouse 
Some statutes place a lim- 
itation on the amount of his or her property which 
a married person may give to the surviving widow 
or widower where the testator or testatrix has chil- 


where children living. 


dren by a former marriage.’? 


[§ 128] 2. Express Restriction on, and Recogni- 
Consent to Disposi- 
Some statutes have specifical- 
ly placed restrictions on the power of testamentary 
disposition in derogation of rights of a surviving 
spouse or have otherwise provided for the protection 
Thus some statutes have provided 


tion of, Testamentary Power; 
tion—a. In General. 


of such rights.38 


26. Gamble v. Rooney, 
199, 192 Ind. 454, 


37. See statutory provisions. 


[a] In Louisiana.—(1) Rev. Civ. 
Code art 1752, as amended by Act 
(1882) No. 14, providing that'a man or 
woman contracting a second or sub- 
sequent marriage and having chil- 
dren by a former one can give to his 
wife or her husband by will in full 
property or in usufruct not exceeding 
one third of his or her property, has 
been given effect in a sister state 
where Louisiana was the state of 
domicile of the testator. Montgom- 
ery v. Milliken, Sm. & M. Ch. (Miss.) 
495. (2) Under such code provisions 
only one third may be given in full 
ownership or in usufruct, and a usu- 
fruct may not be given equal in value 
to one third of the estate in full own- 
ership. Succession of Braswell, 77 
So. 886, 142 La. 948. (3) Under such 
code provision, where the testator 
leaves children by a former marriage, 
the provision for the surviving spouse 
may be made only in the form of full 
ownership or in usufruct, and not in 
the form of an annuity or any other 
form. Succession of Braswell, supra. 
(4) Under such code provision, where 
a second wife was given the usufruct 
of the entire estate, the children of 
a former marriage were entitled to 
have the disposition reduced to a one 
third in usufruct and were not re- 
quired to surrender the absolute own- 
ership of so much of the estate as the 
testator might have given the second 
wife in full ownership; Code § 1499 
did not apply to such a case. Succes- 
sion of Braswell, supra. (5) Under 
Civ. Code § 1754, if an attempted gift 
to a surviving spouse is a disguised 
donation in violation of § 1752, it is 
void and not merely reducible to the 
permitted amount. Ames’ Succession, 
83 La.Ann. 1317. (6) Where the will 
gave the surviving widow the abso- 
lute property in the thing given, it 
was held, under an early form of the 
statute, that the legacy was invalid 
and that there could be no reduction. 
Montgomery v. Milliken, Sm. & 
Ch. (Miss.) 495 (law of Louisiana). 
(7) For another application of code 
provision prior to amendment see 
Ames’ Succession, 33 La.Ann. 1317. 


134 N.E. 


_ 88. See statutory provisions; and 
cases infra notes 39-46. 


[a] In Massachusetts (1) under 
earlier statutes the will of a mar- 
ried woman could not operate to im- 
pair or destroy her husband’s interest 
in her estate without his written con- 
sent. See Tyler v. Wheeler, 35 N.E. 
666, 160 Mass. 206; Johnson v. Wil- 
liams, 25 N.E. 611, 152 Mass. 414; 
Burroughs v. Nutting, 105 Mass. 228; 
Silsby v. Bullock, 10 Allen 94 (all 
cases construing statutes). (2) Un- 
der Rev. L. c 135 § 1, which conferred 
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that a surviving wife may take a certain portion of 


her husband’s estate in case he shall not provide for 


her in his will as set forth in the statute®® or that a 
surviving husband or wife shall take a share or pro- 
portion of lands belonging to the deceased spouse at 
the time of his or her death although such deceased 
spouse dies testate.*° 


There have also been statu- 


tory provisions for the taking or inheriting of a 
share of decedent’s property by a surviving spouse 


writing. ‘1 


on a married woman of full age and 
sound mind the right to make a will 
as if the marital relation did not ex- 
ist, and § 16 which declared that, 
where no decree in her favor for sepa- 
ration had been entered, the surviving 
husband within one year after pro- 
bate might waive the will and claim 
such portion of the estate as he would 
have taken had she died intestate, 
it was held that the legislative pur- 
pose was to confer on the surviving 
husband an equal right with the sur- 
viving widow to waive the will of the 
deceased spouse and participate in the 
distribution of the estate as a statu- 
tory heir. Bunnell v. Hixon, 91 N.E. 
1022, 205 Mass. 468. (2) Hence Rev. L. 
ec 140 § 8 cl 3, giving to a surviving 
husband, in case of death of his wife 
intestate, a much larger interest in 
her real and personal property than 
he otherwise had, having been passed 
prior to the date testatrix’s will took 
effect, it was not within her testa- 
mentary power at the time of her de- 
cease to deprive him of the right by 
proper proceedings to receive the 
same share which fie would have tak- 
en on intestacy, notwithstanding he 
consented at the time the will was 
executed to its provisions, by which 
he received nothing. Bunnell v. Hix- 
on, supra. (3) It seems that at one 
time a widow whose deceased hus- 
band’s will gave her the income of 
twenty thousand dollars during her 
life, took only the interest provided 
for her benefit therein. Brown v. 
Spring, 135 N.E. 701, 241 Mass. 565 
(where the testator died in 1880). See 
Trull v. Tarbell, 127 N.E. 93, 233 Mass. 
9 (apparently recognizing the rule). 
(4) The right of a widow to claim 
against the will of her deceased hus- 
band appears to have been conferred 
on her by subsequent legislation. See 
Bunnell vy. Hixon, supra; and Gen. 
(1921) c-191 § 15. 


{[b] In Mississippi (1) a statutory 
provision (Hemingway Code § 3375). 
that if the will of a husband or wife 
shall not make any’ provision for the 
other, the survivor shall have the 
right to share in the estate of the de- 
ceased husband or wife, as in case of 
unsatisfactory provision in the will of 
the husband or wife for the other, did 
not apply where a husband was made 
executor of his wife’s will and guard- 
ian of their infant children and the 
whole estate was bequeathed and de- 
vised to him absolutely in case the 
children should die before reaching 
majority. Carter v. Harvey, 25 So. 
862, 77 Miss. 1. (2) Where, however, 
no provision was made for the hus- 
band by his wife’s will, his right to 
a share of her real property was rec- 
ognized. Cain v. Barnwell, 87 So. 
481, 125 Miss. 123. 


Provisions for election between will 
and statutory rights see infra XIII 


free from any testamentary disposition thereof to 
which such survivor shall not have consented in 
Still other ‘statutes provide that the 
share of a surviving spouse cannot be affected by 
a will unless consent thereto is given by such 
spouse,*? that no person can by will deprive a hus- 
band or wife of such interest in his estate as the 
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39. See statutory provisions; 
cases infra this note. 


[a] In Florida it has been laid 
down that in view of Gen. St. (1906) 
§§ 2295, 2306-2309 or an earlier stat- 
ute a will could not exclude a widow 
from her statutory rights in her hus- 
band’s estate. Herzog v. Trust Co. of 
Easton, 64 So. 426, 67 Fla. 54, Ann. 
Cas.1917A 201; Smith v. Hines, 10 
Fla. 258. See also Milam v. Davis, 
123 So. 668, 97 Fla. 916 [cert den 50 
S.Ct. 82, 280 U.S. 601, 74 L.Ed. 646] 
(per Whitfield, J.). 


40. See statutory provisions. 


[a] In Maryland (1) the validity 
of Acts (1916) c 325 § 3 has been up- 
held. Key v. Key, 106 A. 744, 1384 Md. 
418. (2) Under such statute where a 
married man, who died while such 
statute was in force, recited in his 
will that he recognized the rights of 
his wife to a dower and distributive 
share, but made no devise or bequest 
for his wife’s benefit, she took as heir 
one third in-fee in the lands and tene- 
ments belonging to him at the time of 
his death. Key v. Key, supra. See 
Derlin v. Derlin, 121 A. 27,°142 Md. 
352 (where a widow’s right to one 
third of her deceased husband’s real 
estate was recognized). 


41. See statutory provisions; and 
State v. Probate Court of Hennepin 
County, 152 N.W. 845, 129 Minn. 442, 
L.R.A.1915E 815 (cit Gen. St. [1913] 
§§ 7237, 7238, 7243). 


42. See statutory provisions. 


fa] In Iowa Cdde § 3376 (Code 
[1927] § 12006), in aeccordanee with 
the text, (1) applies to personal prop- 
erty (Fleming v. Fleming, 174 N.W. 
946, 180 N.W. 206, 194 Iowa 71 [mod 
on other grounds 184 N.W. 296, 194 
Iowa 71, and error dism 44 S.Ct. 246, 
264 U.S. 29, 68 L.Ed. 547]) (2) as well 
as to real estate (Fleming v. Flem- 
ing, supra). (3) So an earlier stat- 
ute applied both to real property 
(Ward v. Wolf, 9 N.W. 348, 56 Iowa 
465) (4) and to personal property 
(May v. Jones, 54 N.W. 231, 87 Iowa 
188; In re Lyon, 30 N.W. 642, 70 Iowa 
375; Linton v. Crosby, 16 N.W. 113, 
61 Iowa 293; Ward v. Wolf, supra 
[dist In re Davis, supra]). (5) The 
widow’s share could not be affected by 
any will of her husband unless she 
consented thereto. In re Stevens’ Bs- 
tate, 144 N.W. 644, 163 Iowa 364; 
Ward vy. Wolf, supra. (6) Thus a 
married man could not so dispose of 
his personal property as to deprive 
his widow of her share of such prop- 
erty. In re Lyon, 30 N.W. 642, 70 
Iowa 375; Linton v. Crosby, supra; 
Ward v. Wolf, 9 N.W. 348, 56 Iowa 
465 [dist In re Davis, 36 Iowa 24]. 
(7) Likewise, a married woman eould 
not so dispose of her personal prop- 
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law provides shall appertain to such husband or wife 
notwithstanding the execution of a will,*® or that 
the will of a married woman shall not impair the 
rights of her husband in the estate or his right to 
Furthermore, certain stat- 
utes forbid a married person to bequeath away from 
his or her spouse more than a specified fractional 
share of the property of the testator or testatrix*® 
unless the spouse consents in writing.*® 
absence of the wife’s consent, however, under a stat- 
ute of the latter type it has been recognized that a 
husband may devise all of a specific property if in 


a distributive share.*# 


erty as to deprive her husband of his 
share of such property. May v. Jones, 
54 N.W. 231, 87 Iowa 188. (8) The 
prohibition has been applied to a will 
executed by a testator before his 
marriage, under an earlier form of the 
statute which, in this regard, appar- 
ently did not differ from the existing 
statute. ‘Ward v. Wolf, supra. (9) A 
contract between four brothers who 
incorporated a business, equivalent to 
a contract to make a will, providing 
that on the death of any member the 
property held by the associates was 
to become that of the survivors, was 
ineffective, as against the widow of 
one of the brothers, deceased, he not 
having sold his interest during his 
lifetime nor transferred it gratuitous- 
ly. Fleming v. Fleming, 180 N.W. 
206, 174 N.W. 946, 194 Iowa 71 [mod 
184 N.W. 296, 194 Iowa 71, and error 
dism 44 S.Ct. 246, 264 U.S. 29, 68 L. 
Hd. 547]. (10) So, without specific 
reference to the statute, it has been 
recognized that, except with her con- 
sent, a widow may not be deprived 
of her statutory share by will. In re 
Noble’s Estate, 190 N.W. 511, 194 lowa 
733, 26 A.L.R. 86. (11) Thus the hus- 
band may not defeat his wife’s right 
to take as widow a share of his per- 
sonal property. Philipps v. Carpenter, 
44 N.W. 898, 79 Iowa 600. (12) In 
considering the question as to the ef- 
fect of a will it has been laid down 
that a widow takes one-third right in 
her husband’s estate, under Code § 
3362, as a matter of contract and of 
right, and not by inheritance. In re 
Noble’s Hstate, supra. (13) Neces- 
sity for recording election see infra 
Polite oC 


43. See statutory provisions; and 
Sahagun y. Garostiza, 7 Philippine 
347 (citing Code Civ. Proc. § 614). 


44, See statutory provisions. 


[a] Statute construed or applied 
ave Baker v. Smith, 23 A. 82, 66 N.H. 
422. 


45. See cases infra this note, 


[a] In Colorado a restriction ona 
married woman’s power of disposi- 
tion by will was imposed by Rev. St. 
(1908) § 7070, Which provided that 
no married man or woman shall by 
will devise or bequeath away, one 
from the other, more than one half 
of his or her property, without the 
consent in writing of such other. 
Deutsch vy. Rohlfing, 126 P. 11238, 22 
Colo.App. 543. 


[b] In Oklahoma (1) under Rev. 
L. (1910) § 8341 (Comp. St. [1921] § 
11224), prohibiting a married man or 
woman from bequeathing more than 
two thirds of his or her property 
away from his or her spouse, husband 
and wife while married each becomes 
the forced heir of the other to the ex- 
tent of one-third of the property own- 
ed by each respectively. McLaughlin 
v. Yingling, 213 P. 552, 90 Okl. 159; 
Hill v. Buckholts, 183 P. 42, 75 Okl. 
196. (2) Such interest cannot be be- 


WILLS 


estate.*7 


Even in the 


well as real,>? 


queathed by the owner from such 
heir. McLaughlin v. Yingling, supra; 
Hill v. Buckholts, supra. (3) Where 
the property is real estate, the estate 
of the owner therein is meant, wheth- 
er it is the fee or a lesser estate. 
McLaughlin v. Yingling, supra; Hill 
vy. Buckholts, supra. (4) Under such 
statute, a will by a married man be- 
queathing more than two-thirds of 
his property away from his wife is 
invalid as to her. York v. Trigg, 209 
Pe Aly -80 Okie 214 10>) 2Ay thus te ot 
real estate provided for by the will 
of a married man may be void as to 
his surviving wife under such stat- 
ute. Hill v; Buckholts, supra. (6) 
Under such statute, a wife may, by 
authority of a written antenuptial 
contract, bequeath more than two- 
thirds of her property away from her 
husband. In re Cole’s Estate, 205 P. 
172, 85 Okl. 69. (7) Such statute is 
only a limitation or restriction upon 
the power of such husband or wife 
in making testamentary disposition of 
their property, and is not applicable 
to a will of such person not violative 
of the provision. In re Whitson’s Hs- 
tate; 212- Po 5752.50 SSe OK LI CS) eit 
does not vest the husband or wife 
with any interest in their separate 
property during their lifetime (In re 
Whitson’s lstate, supra) (9) nor op- 
erate as a law of descent, when such 
husband or wife dies intestate (In re 
Whitson’s HMstate, supra). (10) Such 
statute is not in conflict with Act 
Conger.) April. 26, °1906)5) 23634 U.S: 
St. at L. pp 1387, 145 § 1826, relating 
to disposition by will of realty by 
members of the Five Civilized Tribes 
(Blundell v. Wallace, 45 S.Ct. 247, 267 
U.S. 373, 69 L.Ed. 664 [aff 220 P. 40, 
96 Okl. 26]), (11) and the will of a 
half-blood Choctaw Indian woman, de- 
vising homestead and surplus lands 
allotted to her by the act of congress 
Of IU. ds 9 OAC 2 Op ss yestel anlar) 
641 § 1362), to her granddaughters, 
and bequeathing’ only a nominal sum 
to her husband, was invalid under the 
above state statute to the extent of 
a one-third interest (Blundell v. Wal- 
lace, supra. But see Brock vy. Kiefer, 
157 P. 88, 59 Okl. 5 [where the right 
of testamentary ‘dispoel tion by a 
Cherokee Indian was involved]). (12) 
The operative effect of the above state 
statute was, however, in respect of 
a will to which the following act of 
congress applied, excluded by the act 
of congress of Febr. 14, 1913 (37 U. 
S. St. at L. p 678 c 55 § 2), amending 
Act Congr. June 25, 1910 c 431 § 2 (36 
DMS. otmenierp 856, allowing persons 
interested in allotments, held under 
trust or patent containing restrictions 
on alienation, to dispose of such prop- 
erty by will, and providing for the 
approval of wills by the secretary of 
the interior (Blanset v. Cardin, 41 S. 
(Glew til) A lash: Billy Gay IAD, 950 [aft 
261 F. 3091), (138) and it was held that 
the will of a married Indian woman 
which was governed by the above fed- 
eral statute was not invalid because 
it gave her surviving husband less 
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the aggregate the property so devised does not ex- 
ceed the statutory fractional share of the husband’s 
A statute specifically providing that any 
married person having no children may devise a spec- 
ified fractional share of his or her property to other 
persons than a husband or wife has been so constru- 
ed as to confer on a married person who has no chil- 
dren the absolute right, without the consent of his or 
her spouse,*® and regardless of an election by the 
surviving spouse,*® to dispose of the specified frac- 
tional share of all his or her property,°° personal as 


and to apply to the operation of 


than was provided for by the above 
state statute (Blanset v. Cardin, su- 
pra). (14) Testamentary capacity of 
Indians in general see supra § 


46. See statutory provisions; cases 
infra this note; and Wolfe v. Mueller, 
104 P. 487, 46 Colo. 335 (citing Rev. 
St. [1908] § 7070, requiring consent in 
writing executed efter the death of 
testator or testatrix). 


[a] In Kansas, under Gen. St. 
(1909) § 9811 (Rev. St. [1923] § 22— 
238), providing that a husband can- 
not devise or bequeath away from his 
wife more than one half of his prop- 
erty, without her consent, a will pur- 
porting to give the whole of the hus- 
band’s lands to persons other than his 
wife, when her consent has not been 
given, will not operate to transfer or 
affect the half interest to which she is 
entitled. Williams y. Campbell, 118 
P. 1074, 85 Kan. 631 [aff 113 P. 800, 
84 Kan. 46]. See Comstock v. Adams, 
23 Kan. 513, 33 Am.R. 191 (where the 
view was taken that a husband could 
not, without his wife’s consent, ex- 
clude her by will from obtaining, 
after his death, one half of his per- 
sonal and real property in view of 
Comp. L. [1879] pp 379, 380, §§ 8, 

31, 32, and pp 1001, 1004 §§ 1, 35). 


[b] In Montana (1) the right giv- 
en to dispose of property by will and 
the married women’s acts did not 
alter the requirement of Code (1921) 
§ 6975 for the husband’s consent in 
writing to his wife’s will depriving 
him of more than two thirds of her 
estate. In re Mahaffay’s Hstate, 254 
P. 875, 79 Mont. 10. (2) Such require- 
ment applies to all the wife’s prop- 
erty without reference to the char- 
acter or the time or manner of ac- 
quisition. In re Mahaffay’s Estate, 
supra. 


Consent in general see infra text 
and notes 47-52 and § 129. 


47. Neuber v. Shoel, 55 P. 350, 8 
Kan.App. 345. 


48. Carmen vy. Knight, 116 P. 231, 
85 Kan. 18; Noecker v. Noecker, 71 
P. 815, 66 Kan. 347. See Gallon v. 
Haas, 2 Peat.) 67 sane. 22/5. 


[a] Thus (1) under Gen. St. (1909) 
§ 9812 (Rev. St. [1923] § 22—239), a 
testatrix who had a husband but no 
children had a right to devise one half 
of her property to her brothers and 
sisters without the consent of her 
husband. Carmen v. Knight, 116 P. 
231, 85 Kan. 18. (2) As to the rule in 
Kansas prior to the enactment of such 
Seige see Barry v. Barry, 15 Kan. 


: See infra XIII in 69 C. J. 
GO. In re Breen’s Hstate, 146 P. 
1147, 94 Kan. 474, 4 A.L.R. 238. And 


see cases supra note 47. 


51. In re Breen’s Estate, 146 P. 
1147, 94 Kan. 474, 4 ALL.R. 238. 


[a] Construction of statute.—(1) 
Gen. St. (1909) § 9812 (Rev. St. 


| In 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 128-129] 


wills made prior to, as well as after, marriage.®? 


authorizing allowance for 
Statutory provisions in some jurisdictions 
authorize a court to make provision for the widow of 
a testator notwithstanding the existence of the 


Statutes 
spouse. 


will.®? 


[§ 129] b. Validity, Sufficiency, Operation, and Ef- 
Under a statute spe- 
cifically providing that either spouse may consent in 
writing to the other’s bequeathing from the one 
so consenting more than a specified share of such 
other’s property, a will of either husband®® or wife>® 
which gives to others than the surviving spouse more 
than the specified share is given effect, if otherwise 
valid and operative, where the required consent has 
Under such a statute the form®’ or des- 
ignation®® of the writing is not important, provid- 


fect of Consent of Spouse.®4 


been given. 


[1923] § 22—239), the word “devise” 
is used in its popular sense (In re 
Breen’s Estate, 146 P. 1147, 94 Kan. 
474, 4 A.L.R. 238) (2) and relates to 
the disposal of personalty as weil as 
realty (In re Breen’s Estate, supra). 


{[b] Exempt property.—(1) Gen. 
St. (1909) § 9812 (Rew. St. [1923] § 
22—239), containing a provision of the 
type here discussed, has been held to 
include personal property of deceased 
testator who had no children, which 
was exempt to him, and which was 
to be set apart to his widow (In re 
Breen’s Estate, 146 P. 1147, 94 Kan. 
474, 4 A.L.R. 238), (2) notwithstand- 
ing the widow’s election not to take 
under the will (In re Breen’s Estate, 
146 P. 1147, 94 Kan. 474, 4 A.L.R. 
288). 


52. Vanek v. 
104 Kan. 624. 


53. See cases infra this note. 


[a] Particular statutes.—(i) In 
Alberta, under Married Women’s Re- 
lief Act (1910) §§ 2, 8, authorizing a 
widow to apply to the supreme court 
for relief where, by the will of her 
husband she would, in the opinion of 
the judge before whom the applica- 
tion is made, receive less than if he 
had died intestate, and permitting the 
court to make such allowance to the 
widow out of the estate of the hus- 
band disposed of by the will as may 
be just and equitable, in the circum- 
stances, the court may not allow more 
than the widow would have received 
if her husband had died intestate. 
McBratney v. McBratney, 59 Can.S.C. 
550. (2) In Saskatchewan, under Rev. 
St. (1909) c 438, as amended by I. 
(1910-1911) ec 13, which made similar 
provisions for application by the 
widow for relief, but provided that 
the court may make such allowance 
as shall, in the opinion of the judge, 
be equal to that which would have 
gone to the widow had her husband 
died intestate leaving children, if her 
husband’s will does not leave her the 
equivalent of what she would have 
received upon intestacy she may ap- 
ply to the court for that equivalent 
and may be entitled to receive one 
third of the estate. In re Brown’s 
Estate, 13 Sask.L. 109. See In re Mc- 
Caffery, (Ont.) [1931] 4 Dom.L.R. 930 


Vanek, 180 P. 240, 


(cit Dependents’ Relief Act [St. 
(1929) ec 47]). (3) In British Colum- 
bia, under the Testator’s Family 


Maintenance Act (Rev. St. [1924] ¢ 
256), the court has declined to make 
an allowance to a widow who, under 
the will, was in as good financial con- 
dition as in her husband’s lifetime. 
Re Ferguson, (B.C.) [1929] 4 Dom. 
L.R. 208. 


54. Consent to devise of homestead 
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surviving 


consent.®° 


[68 C.J.] 511 


ed the consent sufficiently shows that the consenting 
spouse agreed to accept the provision in the will 
in lieu of the share given by statute®® and provid- 
ed also that there is a sufficient witnessing of the 
Some statutes do not require that the 
written consent shall be attached to,°! or be regard- 


ed as a part of,°? the will, or that the consent ‘shall 


devised.®4 


see Homesteads § 342. 
Election see infra XIII in 69 C. J. 


Necessity for consent in general 
see supra § 128. 


55. Burns v. Spiker, 202 P. 370, 109 
Kan. 22. 


[a] Evidence held sufficient to sup- 
port decision of trial judge giving ef- 
fect to a wife’s written consent to 
her husband’s will. Burns y. Spiker, 
202 P. 370, 109 Kan. 22. 


{b] In Oklahoma where the testa- 
tor died leaving a second wife and 
adult children by both wives, and exe- 
euted his will with the written con- 
sent of his wife, given under Comp. 
L. Kan. (1885) § 66038, Such consent 
was merely an election to take under 
the will in lieu of any right to in- 
herit under the statute, and did not 
affect the terms of the will. Bacus v. 
Burns, 149 P. 1118, 48 Okl. 297; Bacus 
v. Burns, 149 P. 1115, 48 Okl. 285. 


56. Chilson v. Rogers, 137 P. 936, 
91 Kan. 426. 


57. Weisner v. Weisner, 131 P. 608, 
$9 Kan, -352:" Jack vy. Hooker, $1 P. 
203, 71 Kan. 652. 


[a] Several instruments construed 
together.—(1) A quitclaim by the 
wife of the testator to his daughter 
by another marriage, covering land 
in which by the terms of the will the 
wife was given a life estate, was re- 
garded as a sufficient consent when 
construed in connection with the will 
and a lease to a son of the testator’s 
wife by another marriage of the prop- 
erty for a term covering the joint 
life of the testator and his wife exe- 
cuted by the testator at the time the 
will was executed. Jack v. Hooker, 
81 P. 2038; 71. kan. 652: ~(¢2) A. docu- 
ment testamentary in character, by 
which a husband attempted to dis- 
pose of a part of his property to his 
wife, signed by her and witnessed, in 
connection with conveyances’ ex- 
changed between them at same time, 
was sufficient to show her consent in 
writing, under Gen. St. (1915) § 11790, 
that her husband might bequeath 
away from her more than one-half of 
his property. White v. White, 176 P. 
644, 103 Kan. 816. (8) In determining 
the intention of the husband and wife 
as to such documents the court might 
consider their situation, including the 
husband’s subsequent will and codi- 
cil, expressly confirming the former 
document, and the wife’s oral assent 
to the will and codicil, and her own 
testamentary disposal of all her prop- 
erty to others than her husband. 
White v. White, supra. (4) On the 
other hand, the court has refused to 
give effect, as a consent, to a deed 


designate the will to which it applies,®? or specify 
the particular property which may be bequeathed or 
So some statutes do not require that 
there should be any consideration for the consent,*®® 
or that the execution of the consent should precede 
the execution of the will;®® the consent may be giy- 
en at any time during the life of the testator,®* but 
the consent provided for by some statutes cannot be 
executed after the will is probated.®8 
dictions the written consent by the husband to a de- 
vise by the wife of her real property is valid and 


In some juris- 


executed by a wife where it was exe- 
cuted more than a year before the 
husband’s will and did not refer to the 
will or any of its provisions. Sill v. 
Sill 2B: 556,p3eiskKan 2438: 


[b] Consenting party’s joining in 
will.— When a wife joined in the mak- 
ing of her husband’s will, devising 
property to their children, her signa- 
ture to the will, if made voluntarily 
and understandingly and in the pres- 
ence of the requisite witnesses to the 
will, was sufficient to satisfy Gen. St. 
(1915) § 11790, requiring the assent 
of one spouse to the testamentary 
disposition of property by the other 
spouse. Moore v. Samuelson, 193 P. 
369, 107 Kan. 744. 


58. Jack v. Hooker, 
Kan. 652. 


59. Weisner v. Weisner, 13i P. 608, 
89 Kan. 352° Jack v. Hlooker, 81 P. 
203; 71 Kan. 652. 


[a] In Montana a letter from a 
married man to his wife regarding a 
separation and an allegation in the 
husband’s answer in a suit for divorce 
brought by the wife, as to the wife’s 
separate property, did not constitute 
a written consent by him to her will 
depriving him of a share of his wife’s 
estate. In re Mahaffay’s Estate, 254 
BP. 8715, 79 Mont. 10: 


Sly Pe 20a mek 


60. Jack v. Hooker, 81 P. 203, 71 
Kan. 652. 
61. Chilson vy. Rogers, 137 P. 936, 


91 Kan, 426. 


62. Chilson v. Rogers, 
er-v. Later; 85 2.641, 137 kane 8ese 


63. Chilson v. Rogers, 137 P. 936, 
91 Kan. 426; Weisner v. Weisner, 131 
P. 608, 89 Kan. 352; Keeler v. Lauer, 
85 P. 541, 73 Kan. 388) 


64. Weisner v. Weisner, 131 P. 608, 
89 Kan. 352; Keeler v. Lauer, 85 P. 
541, 73 Kan. 388. 


65. Chilson v. Rogers, 
91 Kan. 426; Erickson v. Robertson, 
133 N.W. 164, 116 Minn. 90, 37 L.R.A. 
Nest 133) Ann.Cas.1913A 493. 


[a] Written consert by husband to 
the devise by the wife of her real 
property does not require a consider- 
ation to support it. Erickson v. Rob- 
ertson, 133 N.W. 164, 116 Minn. 90, 37 
L.R.A.N.S. 1138, Ann.Cas.1913A 493. 


66. Gallon v. Haas, 72 P. 770, 67 
Kany 220. 


67. Weisner v. Weisner, 131 P. 608, 
89 Kan. 352; Gallon v. Haas, 72 P. 
770, 67 Kan. 225. 


68. Sill v. Sill, 


. 


supra: Keel- 
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effective, although given in furtherance of a void 
agreement between them by which each released all 
interest in the other’s property, where the wife had 
performed her part of the agreement.°® Where the 
statute provides merely that the consent shall be 
executed in the presence of witnesses, it is not nec- 
essary that such witnesses shall be subscribing wit- 
nesses.7° The signature of the husband to his pe- 
tition for appointment as executor of his wife’s will 
is not such a formal, express consent in writing as is 
required by some statutes.74_ Under some statutes a 
married person may dispose of all his or her property 
by will where the required consent has duly been 
executed by such person’s wife’? or husband;** and 
it is not necessary that the will shall make any pro- 
vision for the consenting spouse.‘* Except as the 
rule is limited by rules hereinafter stated, under 
some statutes a consent which has duly been execut- 
ed is irrevocable;*®> at least it may not arbitrarily 
be revoked or recalled.*® While in some jurisdic- 
tions, in order to render effective a consent other- 
wise in accordance with the requirements of the ap- 
plicable statute, it is only necessary that the con- 


69. Erickson v. Robertson, 133 N. 
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senting spouse act freely and understandingly,"* and 
the mere fact that the estate disposed of by will is 
larger than the consenting spouse anticipated does 
not render the consent ineffective,’® the view has 
been taken that there is cast upon a husband who 
takes from his wife a consent to the making of his 
will the affirmative duty to make to her a fair dis- 
closure of his property and her rights so that her 
consent will be an actual one based on an intelligent 
knowledge as to his property and the effect of her 
consent,’® and that in the absence of such disclosure 
the surviving wife may, under certain circumstane- 
es, rescind or avoid her consent and take under the 
statute.8° So it has been recognized that a consent 
will not be valid if it is obtained by undue influ- 
ence,®! deception,®? or fraud of any kind.** In 
passing on the questions as to undue influence,** 
mental capacity,®*® or necessity for independent ad- 
vice,®® as affecting the validity of a consent, gen- 
eral rules as to such issues apply. 


[§ 130} C. Heirs, Next of Kin, or Children®’—1. 
In General. 


In the absence of statutory provision ~ 


W. 164, 116 Minn. 90, 37 L.R.A.N.S. 
1138, Ann.Cas.1913A 493, 


70. White v. White, 176 P. 644, 103 
Kan. 816; Jack v. Hooker, 31 P. 203, 
71 Kan. 652; Neuber v. Shoel, 55 P. 
350, 8 Kan.App. 345. 


71. Tyler v. Wheeler, 35 N.E. 666, 
160 Mass. 206 (Pub. St. c 147 § 6). 


72. Burns v. Spiker, 202 P. 370, 
109 Kan. 22; Hanson v. Hanson, 105 
P. 444, 81 Kan. 305. 


[a] Personal property.—(1) By a 
will to which a wife gave her consent 
in accordance with St. (1915) § 11790 
(Rev. St. [1923] § 22—238), her hus- 
band could dispose of all his personal 
property (Burns v. Spiker, 202 P. 370, 
109 Kan. 22) (2) including that which 
was exempt under Gen. St. (1915) 88 
4533-4535, as amended by L. (1917) 
ec 186 (Burns v. Spiker, supra). 


[b] Real property occupied as 
family residence.—(1) Under St. 
(1915) § 11790 (Rev. St. [1925] § 


22237), with his wife’s consent, a hus- 
band could dispose of realty occupied 
as a family residence. Burns v. Spik- 
er, 202 P. 370, 109 Kan. 22. (2) Such 
a will which in general terms be- 
queaths and devises to persons nam- 
ed all the testator’s property without 
specifying any items and without 
making any exceptions or reserva- 
tions, is to be construed as intended 
to have that effect. Burns v. Spiker, 
supra. (3) Devise or testamentary 
disposition affecting homestead rights 
of surviving spouse see Homesteads § 
342. 


[ec] Disposal by will as though un- 
married.mcin considering Gen. St. 
(1901) §§ 7937 and 7972 (Rev. St. 


[1923] §§ 22—201, 22—238), it was as- 
serted that a married man may, with 
the consent of his wife, given as pre- 
scribed by § 7972, dispose of his prop- 
erty by will as if unmarried. Hanson 
vy. Hanson, 105 P. 444, 81 Kan. 305. 


73, Chilson v. Rogers, 137 P. 936, 
91 Kan. 426. 


74. Chilson v. Rogers, supra; 
Weisner v. Weisner, 131 P. 608, 89 
Kan. 352; Hanson v. Hanson, 105 P. 


444, 81 Kan. 305. 


[a] No provision for surviving 
wife.—A consent duly executed under 
Gen. St. (1901) § 7972 (Rev. St. [1923] 
§ 22—238), may be given effect not- 
withstanding the will makes no pro- 
vision for a surviving wife. Hanson 
v. Hanson, 105 P. 444, 81 Kan. 305. 


{[b] No provision for surviving 
husband.—A consent duly executed 
under Gen. St. (1909) § 9811 (Rev. St. 
[1923] § 22—238), may be given effect 
although the will makes no provision 
for a surviving husband. Chilson vy. 
Rogers, 137 P. 936, 91 Kan. 426. 


75. Chilson -v. Rogers; Ul37 (P.7 936, 
91 Kan. 426. See Keeler v. Lauer, 85 
P. 541, 73 Kan. 388. 


fa] Revocation by husband.—(1) 
A husband’s written consent that his 
wife might bequeath away from him 
more than one-half of her property, 
when freely and fairly executed in 
strict compliance with Gen, St. (1909) 
§ 9811 (Rev. St. [1923] § 22—238), au- 
thorizing such consent, was irrevoca- 
ble. Chilson v. Rogers, 137 P. 936, 
91 Kan. 426. (2) The rule was ap- 
plied where the attempt to revoke was 
made by the husband before the death 
of the testatrix. Chilson v. Rogers, 
supra. 


76. State v. Probate Court of Hen- 
nepin County, 152 N.W. 845, 129 Minn. 
442, L.R.A.1915E 815. 


77. Weisner v. Weisner, 131 P. 608, 
89 Kan. 352. 


{a] Evidence insufficient to show 
that the agreement between a hus- 
band and wife, which constituted the 
wife’s consent, was not fair and eq- 
uitable or that it was not fairly and 
intelligently made. White v. White, 
176 P. 644, 103 Kan. 816. 


78. Chilson v. Rogers, 137 P. 936, 
91 Kan. 426; Weisner v. Weisner, 131 
P. 608, 89 Kan. 352; Pirtle v. Piritle, 
115 P. 548, 84 Kan. 782. 


79. State v. Probate Court of Hen- 
nepin County, 152 N.W. 845, 129 Minn. 
442, L.R.A.1915E 815. 


80. State v. Probate Court of Hen- 


nepin County, supra. 


fa] Right to rescind was upheld 
where the wife gave her consent with- 
out consideration and without knowl- 
edge of the.condition and value of the 
estate, of the property she would re- 
ceive under the will and codicils, ané 
of the nature and extent of her rights. 
State v. Probate Court of Hennepin 
County, 152 N.W. 845, 129 Minn. 442, 
L.R.A.1915E 815. , 


81. Chilson v. Rogers, 137 P. 936, 
91 Kan. 426; Weisner v. Weisner, 131 
P. 608, 89 Kan. 362. 


[a] Avoidance by surviving wife. 
—The right of a surviving wife to 
avoid a consent has been recognized 
where it appeared that she executed 
the consent provided for by Gen. St. 
(1909) § 9811- (Rev. St. [1923] § 22—— 
238), without understanding its ef- 
fect on her property rights and on 
the inducement of strong persuasion 
of, and an implied threat of the exe- 
cution of a less advantageous will 
made by, her husband during his last 
illness. Weisner v. Weisner, 131 P. 
608, 89 Kan. 352. 


82. Chilson v. Rogers, 137 P. 936, 
91 Kan. 426. 


83. Chilson v. Rogers, supra. 


84. Woodworth v. Gideon, 12 P. 
(2d) 722, 136 Kan. 116. 


[a] Evidence held insufficient to 
establish that a wife’s consent in 
writing to the will of her husband 
was obtained by undue influence or 
duress. Woodworth v. Gideon, 12 P. 
(2d) 722, 1386 Kan. 116. 


85. Woodworth vy. Gideon, supra. 


{a] Evidence held insufficient to 
establish that a wife lacked the men- 
tal capacity to execute a consent to 
her husband’s will. Woodworth v. 
Gideon, 12 P.(2d) 722, 136 Kan. 116. 


86. Woodworth v. Gideon, supra. 

87. Statutes providing for preter. 
mitted children see Descent and Dis- 
tribution §§ 67-75. 


Unjust or unnatural disposition see 
infra § 231. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to the contrary, in general heirs’’ or next of kin,®® 
as, for example, children,®® of the testator have no 
absolute right to a share in his estate and may be 
excluded by his will to the extent that he desires.°? 
Similarly, the view has been taken that certain stat- 
utory provisions giving heirs or next of kin of a de- 
ceased spouse a share of such part of the estate of 
the surviving spouse, on the latter’s death, as. was 
community property and all of such part of said 
estate as was the separate estate of the spouse who 
died first, are applicable only in cases of intestacy 
and do not prevent the surviving spouse from mak- 
ing testamentary disposition of the property covered 
A minor is entitled to take a share 
of land under a will where such share was acquired 
by the testator by reason of the intestacy of the tes- 
tator’s father, notwithstanding such minor is not 


by the statute.®? 


an heir of such intestate. 


88. Milam v. Davis, 123 So. 668, 97 
Fla. 916 [cert den 50 S.Ct. 82, 280 U. 
S. 601, 74 L.Ed. 646]; In re Blodgett’s 
Estate, 163 N.W. 907, 197 Minn. 455; 
Rice v. Andrews, 217 N.Y.S. 528, 127 
Mise. 826. See also Descent and Dis- 
tribution § 2 text and note 67. 


[a] Except in respect of testator’s 
homestead real estate, an heir may be 
excluded by will from participation in 
the testator’s estate. Milam v. Da- 
vis, 123 So. 668, 97 Fla. 916 [cert den 


5! S.Ct. 82; 280 U.S..-601, 74° L.Hd: 
646]. 
[b] In England (1) by the com- 


mon law in the time of Hen. II a de- 
cedent’s personal property was to be 
divided into thirds, one passing to his 
heirs, one to his wife, and the last to 
be at his own disposal. Glanville L. 
L. Canut. c 68. (2) But these -re- 
strictions have been gradually avoid- 
ed by custom and by statute (4 & 5 
Wm. & M.c2; 2&3 Anne c 5, York; 
7 & 8 Wm. III c 38, Wales; 2 Geo. I 
ec 18 London), (3) and now there is 
no such restriction in England (2 
Blackstone Comm. p 492). 


Presumption as to erroneous omis- 
sion of children see Descent and Dis- 
tribution § 71. 


89. Rice vy. Andrews, 217 N.Y.S. 
528, 127 Misc. 826. See also Descent 
and Distribution § 2 text and note 67. 


90. Ill.—Deke v. Huenkemeier, 124 
N.E. 381, 289 Ill. 148; Rhoads vy. 
Rhoads, 43 fll. 239. 


Ind.—Rabb v. Graham, 43 Ind. 1; 
Addington vy. Wilson, 5 Ind. 137, 61 
Am.D. 81. 


Iowa.—Norris v. Loyd, 168 N.W. 
557, 183 Iowa 1056; In re Goldthorp’s 
Estate, 88 N.W. 944, 115 Iowa 430. 


Mich.—In ré Allen’s Estate, 203 N. 
W. 479, 230 Mich. 584. 


N.Y.—Seguine v. Seguine, 4 Abb. 
Dec. 191, 3 Keyes 663, 3 Transcr.A. 
308, 35 How.Pr. 336; Matter of Tracy, 
46 Hun’ 675 mem, 11 N.Y.St. 103 [aff 
3 N.Y.St. 239]; Rice v. Andrews, 217 
N.Y.S. 528, 127 Misc. 826. See Brown 
vy. Knapp, 79 N.Y. 186 [rev 17 Hun 
160]; Matter of Vedder, 15 N.Y.S. 
798, 2 Conn.Surr. 548 [mod on other 
grounds 17 N.Y.S. 93, 62 Hun 275] 
(both cases to the effect that the le- 
gal obligation of a testator to support 
his own child continues only during 
his life). 

Ohio.—Sisson v. Irish, 155 N.E. 168, 
23 Ohio App. 462. 


Or.—In re Moore’s Estate, 
265, 114 Or. 444. 


Pa.—Padelford’s Est., 21 Pa.Co. 130. 
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pendents. 


such children.®4 


ship.®> 


Shay Sores v. Peloquin, 35 Tex. 


Vt.—Thayer v. Thayer, 14 Vt. 107, 
39 Am.D. 211. 


[a] Reason for rule.—Children 
have no rights in their father’s prop- 
erty except those which are cast up- 
on them by the law after his death 
intestate or which are conferred on 
them by his will. In re Moore’s Hs- 
tate, 236 P. 265, 114 Or. 444. 


{b] Statutory recognition of rule 
has been made in some jurisdictions. 
Deans v. Deans, 156'S.H. 691, 171 Ga. 
Beg A.L.R. 222 (citing Code § 
3832). 


Iliegitimate child see infra § 135. 


91. In re Dotterweich’s Will, 205 
N.Y.S. 580, 210 App.Div. 131; Matter 
of Tracy’ s“Will, 3. N-Y.St. 239) faff 11 
Ne YS. 203,946 inn 675): 


92. In re Hill’s Estate, 178 P. 710, 
179 Cal. 683; Hstate of Wenks, 154 P. 
24, 171 Cal. 607. 


93. First Nat. Bank v. Robertson, 
127 So. 221, 220 Ala. 654. 


[a] Defective adoption.—The rule 
was applied where the will gave to 
the testator’s wife for her natural life 
all his property and provided that on 
her death the said property or the pro- 
ceeds thereof should descend in fee 
simple to “my adopted daughter;” 
it was clear that the testator referred 
to the minor, it was claimed that the 
adoption of such minor was void, and 
the intestate’s property had never 
been divided or administered. First 
Nat. Bank v. Robertson, 127 So. 221, 
220 Ala. 654. 


94, See statutory provisions. 


[a] Statutes construed or applied 
see In re McCaffery, (Ont.) [1931] 4 
Dom.L.R. 930 (Ont. Dependents’ Re- 
lief Act of 1929 [St. (1929) e@ 47]); 
Allardice v. Allardice, [1911] A.C. 730 
{aff 29 N. Zeal. L. Rep. 959] (N. Zeal. 
Family Protection Act Pt II [Act 
(1909) -No. 60]). 


95. Disinheritance under Codes see 
Descent and Distribution § 76. 


Limitation on amount given to sec- 
ond wife where children of first wife 
survive see Supra § 6. 


96. See generally Descent and Dis- 
tribution §§ 33, 34. 


97. See statutory provisions. 


[a] In Louisiana (1) under Code 
art 1493 (1480), where the testator 
leaves a daughter and the children 
of two deceased daughters the dispos- 
able portion is one third.. Cox v. Von 
Ahlefeldt, 23 So. 959, 50 La.Ann, 1266. 
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Statutes authorizing allowance for children or de- 
Statutory provisions in some jurisdic- 
tions authorize a court to make provision for the 
children of a decedent out of the latter’s estate 
where such decedent has died without making ade- 
quate provision for the maintenance and support of 


[§ 131] 2. Statutory Provision for Forced Heir- 
In civil law jurisdictions in which the doe- 
trine of forced heirship operates®® there are statutes 
which restrict the power of testamentary disposi- 
tion to a certain proportion of the testator’s estate, 
varying in amount according to the number of heirs 
and their nearness of kinship to him,®* and which 
forbid the deprivation of the forced heirs of the por- 
tion of the estate reserved to them by law.°& 
eral, therefore, the rights of forced heirs cannot be 


In gen- 


(2) Under such code article, where 
the testator left a son and children 
of two deceased daughters, the dis- 
posable portion of the estate was one 
third. Webb v. Goodby, 12 Rob. 539. 
(3) Under Civ. Code art 1494 (1481), 
where a testatrix left a husband and 
mother and no other ascendant, no 
descendants, and no brother or sis- 
ter, the disposable portion of the es- 
tate could not exceed two thirds. 
Barbet v.. Roth, 14 La.Ann. 381. (4) 
So, under such article, where a tes- 
tator left a widow, brothers, sisters, 
and his mother, but no children, the 
mother was a forced heir to the ex- 
tent of one third. Jacobs’ Succes- 
sion, 29 So. 241, 104 La. 447; Succes- 
sion of Marks, 35 La.Ann. 995. But 
see Cole’s Heirs v. Cole’s Ex’rs,' 7 
Mart.N.S. 414 (where a_ surviving 
mother received only one fourth). 
(5) Natural mother cannot claim as 
forced heir under such code article. 
Wood v. January, 15 La.Ann. 516._ 
(6) Amount of parent’s share in ab-- 
sence of will see Descent and Distri- 
bution § 33. 


[b] In Philippine Islands (1) pri- 
or to the promulgation of the civil 
code in December, 1899, an acknowl- 
edged natural child could not claim 
any part of the estate of his.father 
as against a legitimate child. Rocha 
v. Tuason, 89 Philippine 976. (2) 
That the code contains provisions for 
acknowledged natural children see 
Rocha v. Tuason, supra (citing Civ. 
Code § 840 et seq). (3) Thus, under 
Civ. Code arts 803 (38), 842, and 939, 
where there are no legitimate de- 
scendants or ascendants, a single ac- 
knowledged natural child of the tes- 
tator was his forced heir (Ramirez v. 
Gmur, 42 Philippine 855; Esecuin v. 
Escuin, 11 Philippine 332) (4) and, 
as such, entitled to one third of the 


estate (Ramirez v. Gmur, supra; Hs- 
cuin v. Escuin, supra). (5) Legiti- 


mate children of such an acknowledg- 
ed natural child who predeceased the 
testator were entitled to claim as 
forced heirs. Ramirez v. Gmur, su- 
pra. 


[ce] In Texas (1) there was for- 
merly a statute of this character but 
it was repealed in 1856. Conn v. Da- 
vis, 38 Tex. 203. (2) For cases de- 
cided under this statute see Paschal 
v. Acklin, 27 Tex. 173; Budd v. Fish- 
er, 17 Tex. 423; Parker v. Parker, 10 
Tex. 83. 


$8. See statutory provisions; and 
Sahagun v. Gorostiza, 7 Philippine 347 
(citing Code Civ. Proc. § 614). 


Disinheritance under code provi- 
pi) see Descent and Distributien § 
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avoided by will,®® in the absence of their consent.* 
Under the statutes here considered the disposable 
portion of the estate is determined by the disposing 
capacity of the testator at the time of his death,” 
which, in turn, is determined by the existence or non- 
Thus a testator who 
leaves no forced heirs is not in general required to 
provide for any particular persons,* and is capa- 
ble of disposing of his entire estate.° 


Discrimination among forced heirs. 
the law favors the equality of forced heirs,® and a 
testator may not so dispose of his estate in favor of 
one or more heirs as to infringe on the legitimate 
The right of a testator or 
testatrix to discriminate among his or her descend- 
ants in making gifts of the disposable portion of the 


existence of forced heirs.® 


portion of other heirs.” 


99. Patterson v. Gaines, 6 How. 
(U.S.) 550, 12 L.Ed. 5538 (early code 
of Louisiana); Salatich v. Hellen, 4 
F.Suppl. 474 (law of Louisiana); Cox 
v. Von Ahlefeldt, 30 So. 175, 105 La. 
543; McCutcheon v. McCutcheon, 15 
La.Ann. 511; White v. Holsten, 4 
Mart. (La.) 471; Ramirez v. Gmur, 
42 Philippine 855; Escuin v. Escuin, 
11 Philippine 332. And see Barrios 
v. Enriquez, 52 Philippine 509 (where, 
however, there was no improper dis- 


posal). See also cases passim this 
section. 
[a] Usufruct of whole estate to 


stranger.— Under the Louisiana code a 
testator who has forced heirs may 
not bequeath to a stranger a usu- 
fruct of his whole estate for life. 
Clarkson v. Clarkson, 13 La.Ann. 422. 


1. Salatich v. Hellen, 4 F.Suppl. 
474 (law of Louisiana). 


2. Succession of Pizzati, 75 So. 498, 
141 La. 645. 


3. Succession of Pizzati, supra. 


4 Succession of Heinemann, 136 
Som plvelie lua. LOST. succession of 
Pizzati, 75 So. 498, 141 La. 645. 


[a] Rule applied where the tes- 
tator left only brothers, sisters, 
nephews, and nieces. Succession of 
Heinemann, 136 So. 51, 172 La. 1057. 


[b] Balance after permissible tes- 
tamextary gifts to natural children. 
(1) Civ. Code art 1487 (1474), provid- 
ing that in all cases in which a father 
disposes, in favor of his natural chil- 
dren, of the portion permitted him by 
law to dispose, he is bound to dispose 
of the rest of his property in favor of 
his legitimate relations, does not con- 
stitute the legitimate relations of the 
testator his forced heirs in respect of 
the rest of his property (Compton v. 
Prescott, 12 Rob. (La.) 56; Prevost v. 
Martel, 10 Rob. (La.) 512), (2) and he 
may make a testamentary gift of the 
balance of his estate to such of his 
legitimate relations as he may think 
proper (Prevost v. Martel, supra). 
(3) Statutory regulation of testa- 
mentary gifts to natural or illegiti- 
mate children in general see infra § 
133. 


5. Salatich v. Hellen, 4 F.Suppl. 
474; Succession of Pizzati, 75 So. 498, 
141 La. 645. 


[a] Child of adopted child of tes- 
tator was not entitled to claim against 
a will, as forced heir, where such 
adopted child predeceased the testa- 
tor. Salatich v. Hellen, 4 F.Suppl. 
474 (Louisiana law). 


[b] In Puerto Rico, under the law 
in force during the period of Spanish 
rule prior to the time when the old 
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the testator.!? 


civil code went into effect, in general 
one who had no heirs by force of law 
could devise all his property to whom- 
soever he pleased. Rodriguez v. San 
Miguel, 4 Porto Rico 101. 


6. Succession of Maltry, 
82%, 16h Hal 1032. 


7. Succession of Ledbetter, 85 So. 
908, 147 La. 771; Succession of Fath, 
80 So. 659, 144 La. 463; Succession of 
Williams, 61 So. 852, 132 La. 865. 


[a] Tlustrations.—(1) Where the 
testatrix left her surviving a daugh- 
ter and the child of a daughter and 
by her will gave her whole estate to 
her daughter, the grandchild was en- 
titled to one fourth of the estate. 
Jordan v. Filmore, 120 So. 275, 167 La. 
725. (2) Where a testatrix who left 
five children and two grandchildren, 
the children of a deceased son of the 
testatrix, bequeathed to two of her 
daughters one third of her estate as 
a portion above that which the law 
reserved to them, she exhausted her 
power of disposition except in the 
manner and to the extent provided by 
law, and could not give the balance 
of the estate to the five children and 
two grandchildren equally, but could 
only give the grandchildren the por- 
tion their fathsr would have inherited 
if living. Succession of Untereiner, 
92 So. 348, 151 La. 804. 


8. Jordan v. Filmore, 120 So. 275, 
167 La. 725; Succession of Maltry, 109 
So. 827, 161 La. 1032; Miller v. Miller, 
29-So. 802, 105 la. 257. 


9. Jordan vy. Filmore, 120 So. 275, 
167 La. 725; Succession of Maltry, 
109 So. 827, 161 La. 1032. See Miller v. 
Miller, 29 So. 802, 105 La. 257 (ap- 
parently recognizing rule). But see 
Succession of Ledbetter, 85 So. 908, 
147 La. 771 (where no extra portion 
was awarded); Succession of Fath, 
80 So. 659, 144 La. 463 (where ap- 
parently the view was taken that it 
was ‘necessary that there should be 
some indication of intention other 
than the disposing provisions); Suc- 
cession of Williams, 61 So. 852, 132 
La. 865 (where it was held that an 
extra portion was not given); Succes- 
sion of Ford, 58 So. 141, 130 La. 442 
(where it was said that the intention 
must be unmistakably ‘expressed); 
Webb v. Goodby, 12 Rob. (La.) 539 
(where there was no expression of 
intention to give an advantage). 


[a] Illustrations of provisions 
held sufficient.—(1) Where the testa- 
tor expressly gave one half of the 
disposable portion to two of his three 
children and one half to his step- 
daughter and gave the balance of his 
estate to his children equally, there 
was a Sufficient manifestation of his 


109 So. 
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estate has, however, been recognized or upheld;® 
and it is not necessary that there should be a mani- 
festation of an intention to give an advantage or 
extra portion to the favored heirs other than that 
disclosed by the disposing provisions of the will.® 
The rule permitting such discrimination as to the dis- 
posable portion has been applied even where the tes- 
tator also attempted to dispose of the nondisposable 
portion contrary to the applicable statute.?° 
been said that the only right of a forced heir who 
has by will been deprived of all share in the estate is 
to claim from the other heirs his legitime.+? 
termining the rights of the heirs among themselves 
they may, under certain circumstances, be required 
to account for, or collate, advances received from 
The right of heirs who are also leg- 


It has 


In de- 


intention that such two. children 
should receive an extra portion of his 
estate. Succession of Maltry, 109 So. 
827, 161 La. 1032 (citing Civ. Code § 
1233). (2) Where the testatrix who 
was survived by a daughter and a 
child of a deceased daughter gave all 
her estate to her daughter, there was 
sufficient manifestation of her inten- 
tion to give an extra portion to such 
daughter. Jordan vy. Filmore, 120 So. 
DTD wo, uae aos 


10. Jordan v. Filmore, supra. 


11. Walet v. Darby, 120 So. 
167 La. 1095. 


[a] MTllustration. — Children of a 
testator’s predeceased son, deprived 
by will of a share in the testator’s 
estate, could only claim from other 
heirs their legitime. Walet v. Darby, 
120 So. 869, 167 La. 1095. 


12. Miller v. Miller, 29 So. 802, 105 
La. 257 (where a grandchild of the 
testator,\was compelled to account for 
an advance to the father of such 
grandchild). 


[a] Nature of collation and dis- 
tinctions.—(1) ‘The word ‘collation,’ 
in strictness, is applied only to dona- 
tions inter vivos and the ob- 
ligation of collation is founded on the 
equality which should be naturally 
between children and other lawful de- 
scendants.”’ Miller vy. Miller, 29 So. 
802, 805; 105 La. 257. (2) “The right 
to claim collation, strictly speaking, 
arises only from a donation made or 
an advantage given to a prospective 
heir by his ancestor during the lat- 
ter’s lifetime, and not from a legacy 
given by last will.” Jordan vy. Fil- 
more, 2120 SoOve275, tl, slo, duasuiicoe 
(3) “There is some confusion in the 
jurisprudence on this subject, due to 
the failure of the court in some cases 
to observe the distinction between 
‘collation,’ which a descendant heir 
may demand of his coheir, and the 
reduction of an excessive donation or 
legacy to the disposable portion, 
which reduction the forced heirs may 
demand of any donee or legatee. The 
difference between the right to de- 
mand collation and the right to de- 
mand a reduction of an excessive do- 
nation or legacy to the disposable por- 
tion is that collation can be demanded 
only from a coheir, but does not de- 
pend upon the extent of the inequal- 
ity in the disposition of the ances- 
tor’s estate; whereas the right to de- 
mand a reduction of an excessive do- 
nation or legacy to the disposable por- 
tion may be demanded from any donee 
or legatee—whether he be an heir or 
a stranger—but it can be demanded 
only when—and to the extent that— 
the donation or legacy exceeds the 


869, 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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atees to charge the estate of the testator with the 
cost of acquiring an outstanding claim to an interest 
in property disposed of by the will has been denied 
where the transaction was an individual one on the 
part of such heirs.+? 


Charges and conditions. Statutes sometimes pro- 


vide that no charges or conditions can be imposed 


by the testator on the legitimate portion of the fore- 
ed heirs.t* In Louisiana, where the testator be- 
queaths to the forced heir nothing beyond his legi- 
time, the only testamentary function he can exercise 


_ with reference thereto is that of designating the dis- 


tinet part of his estate which shall be assigned to 
the heir in settlement of his legitime,1® which part 
so assigned must be accepted by the heir,?® reserving 
his right, in ease of its deficiency in value to satis- 
fy his claim, to have the deficiency made up out of 
the estate;1* where, however, the will bequeaths to 
the forced heir more than his legitimate portion, the 
testator may attach to the bequest any lawful condi- 
tions,'® and in such ease the forced heir must exer- 
cise the option of either accepting the bequest as a 
whole, with the conditions attached, or of renounc- 
ing all testamentary advantage, and claiming his 
legitime only as secured to him by the law independ- 
ent of the testament.® 


Effect of testamentary provisions not in accord- 
ance with statute. Usually neither a will disregard- 
ing the rights of forced heirs?® nor a particular gift 
which is in excess of the disposable amount?! is 
wholly void; where a testator disposes of more of 


disposable portion.” Jordan v. Fil- 


more, supra. 


13. Winbarg v. Winbarg, 
QA Ta. LOTAS 


{a] Whus the estate of the testa- 
trix was not chargeable with the ex- 
pense to which the legatees, who, with 
others, were forced heirs, were put 
in acquiring outstanding rights of a 
third person who asserted an interest 


150 So. 21. Nolan v. 
31 LazAnn, \552; 
Philippine 332. 
note 20. 


22. 


Louisiana) ; 
New, 31 
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ling the will as a whole. 
Darby, 120 So. 869, 167 La. 1095. 


Succession of New, 
Escuin v. Escuin, 11 
And see cases supra 


Patterson v. Gaines, 6 How. (U. 
S.) 550, 12 L.Ed. 553 (early code of 

Nolan v. Succession of 
La. Ann. 
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his estate than is permitted by law, the proper and 
ordinary remedy is for the court to make a reduc- 
tion.2?. The right to demand a reduction includes a 
demand on any donee or legatee?* whether he is an 
heir or a stranger.24 This demand may be made, 
however, only when the donation or legacy exceeds 
the disposable portion?® and only such excess may 
be included in the demand.?° By virtue of statute 
in some jurisdictions, property which is the subject 
of a particular legacy which is entitled to preference 
will not be reduced to provide for the forced heir. 
unless the value of the residue falls short of the legal 
reservation.*7 In the case of a donation of a usu- 
fruct or of an annuity which exceeds the disposable 
portion, forced heirs are sometimes given by statute 
the option either to execute the disposition or aban- 
don to the donee the ownership of the disposable por- 
tion.” The forced heir may by his consent to, or 
ratification of, an excessive donation lose or aban- 
don his right to claim a reduction.?°® 


Remunerative donations. Under the Louisiana civ- 
il code a remunerative donation may be made by 
will notwithstanding there are forced heirs.2° If a 
remunerative donation given by will exceeds the dis- 
posable portion, the legatee is bound to prove the 
value of his services.*1 If it is shown that the value 
of such services is equal to, or greater than, the 
amount of the legacy, no reduction will be made,?? 
but, if it is not shown that the value of the legatee’s 
services 1s equal to the amount of the legacy, the 
legacy will be reduced.** If the remunerative dona- 
Walet v. 


Sion of Henry, 104 So. 


516. 


_[b] Recitals showing remunera- 
tive and not gratuitous donation.— 
Recitals in the testatrix’s will that it 
was her desire that her son should 
be compensated for his labor and af- 
fectionate attention to her and be re- 
paid the cost and expense of sup- 
porting her, together with other re- 


310, 158 La. 


B52; White Vv. 


in the property bequeathed where the 
transaction was merely an individual 
transaction of such legatees. Win- 
mae v. Winbarg, 150 So. 21, 177 La. 
1071. 


14. See statutory provisions; and 
Rosaly v. Ponce Registrar of Prop- 
erty, 22 Porto Rico 38 (citing Spanish 
Civ. Code art 813; Rev. Civ. Code § 
801; Act March 9, 1905 § 4, amending 
Civ. Code § 795). 


[a] In Louisiana, under Civ. Code 
art 1710, containing the above pro- 
vision, where a testator bequeathed to 
certain forced heirs the exact amount 
to which they were entitled as legi- 
time or forced portion, a provision for 
keeping all of the testator’s property 
together and for administering it for 
five years after his death was inef- 


fective. Succession of Turnell, 32 La. 
Ann. 1218. 
15. Succession of Turnell, supra. 
16. Succession of Turnell, supra. 
17. Succession of Turnell, supra. 
18. Succession of Turnell, supra. 
19. Succession of Turnell, supra. 
20. Patterson v. Gaines, 6 How. 
(U.S.) 550, 12 L.Ed. 553 (early code of 
Louisiana); Walet v. Darby, 120 So. 


869, 167 La. 1095; Cox v. Von Ahle- 
feldt, 30 So. 175, 105 La. 543. 


[a] Fact that a parent has by will 
sought to deprive a child of his share 
in the estate is not ground for annul- 


Holsten, 4 Mart. (La.) 471. 


Reduction in case of remunerative 
donation or legacy see infra text and 
notes 32, 33. 


23. Jordan v. Filmore, 120 So. 275, 
167 La. 725. 


24. Jordan v. Filmore, supra. 
25. Jordan v. Filmore, supra. 
26. Jordan v. Filmore, supra. 
27. Jacobs’ Succ., 29 So. 241, 104 


La. 447 (citing Civ. Code art 1512). 
28. See statutory provisions. 


[a] UWsufruct within statute.—It 
seems that a usufruct which exceeds 
the disposable portion, referred to in 
Civ. Code art 1499 (1486), providing as 
above, is the usufruct of more than 
the disposable portion of the revenues. 
Clarkson v. Clarkson, 13 La.Ann. 422. 


[b] Abandonment sufficiently 
shown see Clarkson v. Clarkson, 13 
La.Ann. 422. 


29. Miller v. Miller, 29 So. 802, 105 
La. 257; Nolan v. Succession of New, 
31 La.Ann. 552. 


30. Succession of Henry, 
310, 158 La. 516. 


{a] Form of act.—In a donation, 
whether gratuitous, remunerative, or 
onerous, the value of the thing given, 
the services intended to be compen- 
sated, or charges imposed, need not 
be fixed or stated in the act. Succes- 


104 So. 


citals, showed that a bequest to the 
son was a remunerative and not a 
gratuitous donation. Succession of 
Henry, 104 So. 310, 158 La. 516. 


31. Winbarg v. Winbarg, 150 So. 
21, 177 La. 1071; Succession of Fox, 
2 Rob. (La.) 292. 


32. Winbarg v. Winbarg, 150 So. 
21,177 La. 1071; Succession of Henry, 
104 So. 310, 158 La. 516; Succession of 
Fox, 2 Rob. (La.) 292. 


[a] TZIllustration.—Where value of 
services rendered the testatrix by her 
son exceeded the value of property 
included in universal legacy to him 
as a remunerative donation, such be- 
quest, not being a real donation, but 
a dation en paiement, was not sub- 
ject to reduction because of légitime 
claimed by forced heirs. Succession 
of Henry, 104 So. 310, 158 La. 516. 


83. Winbarg v. Winbarg, 150 So. 
21, 177 La. 1071; Succession of Fox, 
2 Rob. (la.) 292. Compare Succes- 
sion of Henry, 104 So. 310, 158 La. 
516 (where it was said that, under 
Rev. Civ. Code arts 1525, 1526, if the 
value of services to be recompensed, 
appreciated in money, should be little 
inferior to that of gift, the remunera- 
tive donation loses its legal status as 
a real donation, and rules peculiar to 
donations inter vivos do not apply, 
since remunerative donation becomes 
a dation en paiement, and that, al- 
though, under Rev. Civ. Code art 1526, 
a remunerative donation may be re- 
duced to value of services rendered, 
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tion does not exceed the disposable portion, the dec- 
laration of the testator as to the services rendered 
and their value is conclusive on the heirs** and no 


proof is required of the legatee.?® 


that the remunerative donation exceeds the disposa- 
ble portion has the burden of showing that such is 


the case.?® 


Computation of disposable portion and legitime.°” 
The method of determining the disposable portion 
of the estate is sometimes fixed by statute.*§ 


What law governs. 


when value of object given exceeds 
by one half that of the services, un- 
der arts 1513, 1525, it cannot be re- 
duced below estimated value of 
services rendered, if value of such 
services are little inferior to that of 
gift, not even if such remunerative 
donation should trench on légitime of 
forced heirs). 


[a] Remunerative donation to some 
of heirs.—Where several heirs who 
were given remunerative legacies did 
not prove that they rendered any 
services, the legacies cannot be re- 
garded as dations en paiement and as 
such to be carved out of the legitime 
of the forced heirs, but must be re- 
garded as ordinary donations. or 
legacies subject to reduction. Win- 
Pare v. Winbarg, 150 So. 21, 177 La. 

(ae 


34 Winbarg v. 
Succession of Fox, 2 Rob. 


35. 


Winbarg, supra; 
(Ha..) 292. 


Succession of Fox, supra. 
36. Succession of Fox, supra. 


87. Shares of heirs see supra text 
and note 97. 


88. See statutory provisions. 


[a] In Louisiana (1) under Civ. 
Code art 1505, the disposable portion 
of the testator’s estate is to be as- 
certained by adding to the value of 
the property left by him the value of 
all the property donated by him inter 
vivos and deducting his debts. Cox v. 
Von Ahlefeldt, 23 So. 959, 50 La.Ann. 
1266; Ames’ ‘Succession, 33 La.Ann. 
1317. (2) The residue determines the 
disposable portion according to the 
number of the ttestator’s children 
(Cox v. Von Ahlefeldt, supra) (3) 
and fixes also the legitime of the 
forced heirs (Cox y. Von Ahlefeldt, 
supra; Ames’ Succession, supra). (4) 
The value of the property at the mo- 
ment of the testator’s death governs. 
Dean’s Succession, 33 La.Ann. 867. 
(5) The valuation in an inventory 
taken immediately after death is not, 
however, necessarily conclusive. 
Dean’s Succession, supra. (6) In es- 
timating the amount of debts to be 
deducted there should be included 
funeral expenses (Dean’s Succession, 
supra) (7) and necessary legal charg- 
es (Dean’s Succession, supra). 


39. Schultz v. Dambmann, 3 Bradf. 
Sucre CN.) ye 09 
40. Schultz v. Dambmann, supra. 
41. Cross references: 
Devolution of property on failure of 


will to dispose of remainder see in- 
fra XIII in 69 C.J. 

Rute in Shelley’s case see infra XII 
in 69 C.J. 

Testamentary provisions for surviv- 
ing spouse see infra § 127. 


42. U.S.—United States v. Fooshee, 
225 H. 521, 139 C.C.A. 570. 


In determining whether a 
statute fixing the disposable portion of the estate in 
case the testator leaves descendants is applicable, 
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One who avers 


Them.*! 


D.C.—Jost v. Jost, 12 App.D.C. 487; 
Landic v. Simms, 1 App.D.C. 507. 


Ind.—Robertson v, Robertson, 22 N 
B38 L007 32820 “Inds i333) (Davidson) ‘va 
Koehler, 76 Ind. 398; Stilwell v. 
Knapper, 69 Ind. 558, 35 Am.R. 240; 
Dillman v. Fulwider, 105 N.H. 124, 57 
Ind.App. 632. 


Mass.—Sedgwick v. Minot, 6 Allen 
171; Sears v. Russell, 8 Gray 86; 
Ellis v. Page, 7 Cush. 161; Whitney 
v. Whitney, 14 Mass. 88. : 


ey TEIEY, v. Buckley, 11 Barb. 


N.C.—McKay v. Hendon, 7 N.C. 209; 
Trustees of University v. Holstead, 
eee 289; Campbell v. Herron, 1 N. 


Pa.—Kinney v. Glasgow, 53 Pa. 141; 
Hartman’s Estate, 4 Rawle 39. 


Tenn.—Hoover v. Gregory, 10 Yerg. 
444, 


Eng.—Clerk vy. Smith, 1 Salk. 241, 
91 Reprint 214; Allen v. Heber, 1 W. 
Bl. 22, 96 Reprint 12. 


[a] TIllustrations.—(1) The rule 
has been applied to a devise to the 
testator’s wife during her natural 
life or widowhood, to be divided, 
after her death or marriage, among 
the testator’s children (Stilwell v. 
Knapper, 69 Ind. 558, 53 Am.R. 240) 
(2) and to a devise which gives to 
heirs at law of a deceased child of 
the testator the same estate which 
they would be entitled to as heirs of 
the testator by right of representa- 
tion of their parent (Sedgwick v. 
Minot, 6 Allen (Mass.) 171; Ellis v. 
Page, 7 Cush. (Mass.) 161). (3) So 
the estate was taken by descent where 
a trust in real property was created 
for the benefit of the testator’s son, 
with direction to convey such real 
property to the heirs at law of such 
son, in default of children, and the 
son died leaving no issue. HEllis v, 
Page, supra. (4) Where a testator 
devised lands in 1788 to his wife for 
life, then to be equally divided be- 
tween his two daughters who were 
his only children, to them and their 
heirs, forever, the daughters took by 
descent as tenants in common, as they 
would so have taken under the act of 
1784, had he died intestate. Trustees 
of University v. Holstead, 4 N.C. 289. 


[b] Effect of charge or en- 
cumbrance.—(1) The rule applies, 
it has been said, notwithstanding con- 
ditions or encumbrances annexed by 
will. Kinney v. Glasgow, 53 Pa. 141. 
Hartman’s Hstate, 4 Rawle (Pa.) 39. 
(2) <A charge on the estate imposed 
by will does not alter the manner of 
the heir’s taking the land. Hartman’s 
Estate, supra; Allen y. Heber, 1 W. 
Bl. 22, 96 Reprint 12. 


[ec] In Maryland (1) the rule has 
apparently been recognized or ap- 
plied. Gilpin v. Hollingsworth, 3 Md. 


[§§ 131-132 


the view has been taken that the law of the testator’s 
domicile governs®® and that such a statute of the 
testator’s domicile is applicable.*° 


[§ 132] 3. Capacity in Which Heirs or Next of 
Kin Take Property Devised or Bequeathed to 
In the absence of statutory provisions to 
the contrary, where a testator attempts to make a. 
devise of land to his heir at law and the estate de- 
vised is the same as that which the heir would take 
by descent in case of intestacy, the designated devi- 
see takes by descent and not by purchase.*? In 
other words, the designated devisee takes by descent 
and not under the will** or by descent and not by de- 
vise,*4 and the devise is void*® and ineffectual.*® 


190, 56 Am.D. 737; Philips v. Dash- 
iell, 1 Harr.&J. 478. (2) The view 
has been expressed, however, that 
while in England every inference and 
implication is in favor of the rights 
of primogeniture and all presump- 
tions are raised in favor of the ac- 
quisition of title to land by descent 
rather than by purchase (Chelton vy. 
Henderson, 9 Gill (Md.) 432), (3) 
usually in Maryland no such presump- 
tions exist (Chelton vy. Henderson, 


supra). 
[ad] Reason for rule.—‘‘Title by 
descent iis the worthier and better 


title, by taking away the entry of 
those who might have a right to the 
tates Ellis v. Page, 7 Cush (Mass.) 


[e] Statutory change. — In Eng- 
land, it has been said, the rule that 
the heir at law did not take under the 
will where the same estate was de- 
vised to him as he would have taken 
by descent was altered by statute. 
Landic v. See Ll App: DICE 50% 
See Ellis v. Page, pails (Mass.) 161 
(citing 3 & 4 Wm. IV c 106). 


43. Robertson v. Robertson, 22 N. 
E. 310, 120 Ind. 333; Dillman y. Ful- 
wider, 105 N.E. 124, 57 Ind.App. 632; 
Wheeler v. Loesch, 99 N.B. 502, 51 Ind. 
App. 262; McIlvaine v. Robson, 171 S. 
W. 418, 161 Ky. 616; Tyler v. Fidelity 
& Columbia Trust Co.; 164 S.W. 939, 
158 Ky. 280 (where the will contained 
a trust in violation of the statute 
against perpetuities); McAfee v. Gil- 
more, 4 N.H. 391. See Selfridge’s Ap- 
peal, 9 Watts & S. (Pa.) 55 (recogniz- 
ing rule); Seabrook v. Seabrook, 16 
Sees 201 (apparently recognizing 
rule 


44. Post v. Jackson, 39 A. 151, 70 
Conn. 283; McClanahan vy. Williams, 
35 N.E. 892, 186 Ind. 30; Medley v. 
Wilktams;, 7 2Gilh & 3.0 /Gyids) 26a 
Thompson v. Thornton, 83 N.E. 880, 
197 Mass. 273. See Rice v. Burkhart, 
107 N.W. 308, 130 Iowa 520 (apparent- 
ly recognizing rule). 


45. D.C.—Landic v. Simms, 1 App. 
DiC.y 507: 


Ind.—Stilwell v. Knapper, 69 Ind. 
558, 35 Am.R. 240; Wheeler v. Loesch, 
99 N.B. 502, 51 Ind. App. 262. 


Mass.—Sedgwick v. Minot, 6 Allen 
161; Sears v. Russell, 8 Gray 86; El- 
lis v. Page, 7 Cush. 161; Whitney Vv. 
Whitney, 14 Mass. 88; Parsons v. 
Winslow, 6 Mass. 169, 4 Am.D. 107. 


OR aa rg be v. Gilmore, 4 N.H. 
Sean Wt ee. V.; ttendon,, #7) ING: 


Trustees of University v. Hol- 
stead, 4 N.C. 289, 


Eng.—Allen v. Heber, 1 W.BI. 22, 
96 Reprint 12. 


And see cases supra notes 42—44, 


46. McIlvaine v. Robson, 17 
413, 161 Ky. 616. een 
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Similarly, the view has been taken that, if without 
a bequest of personal property the designated bene- 
ficiary would have taken exactly the same interest as 
the will purports to give him, he takes under stat- 
ute**? and not by purchase or under the will,#8 and 
that the bequest is void;*® but there is authority 
for the view that a bequest to the father of the tes- 
tator who is under statute next of kin of the testator 
may be given effect.°° Where the devise is of a dif- 
ferent estate,°! that is to say, different in quality®? 
or quantity®* from that which the devisee would take 
in case of intestacy, or according to some eases, 
where the will effects a conversion of the realty 
involved into personalty,°* the devise or gift is val- 
id and the beneficiary takes by purchase; and like 
rules have been recognized in respect of testamen- 
tary provisions as to personal property.®> The true 
eriterion by which to determine the question here 
considered is, whether, if there had been no will, or 
the devise was eliminated from the will, the propos- 
ed devisee would have taken precisely the same bene- 
fit by descent as is given by the devise;°® if he would 
have so taken he is in by descent;°* otherwise he 
takes’ as’ devisee.®® In this connection the view 
has been expressed that a contingent remainder or 


47. Robertson v. Robertson, 22 N. 
BE. 310, 120 Ind. 333; Dillman v. Ful- 


WILLS 


[68 C.J.] 517 


an executory devise is not the equivalent of a vest- 
ed right either in quantity or quality.°® So a vested 
remainder in a larger or smaller share of the prop- 
erty than would have come by descent is not the 
equivalent of a reversion.®°° Furthermore, descent 
through intermediate persons is not the equivalent 
of descent from a more remote ancestor.® 


Description of class dependent on contingency. 
The rule that a devise which purports to give to the 
heirs the same estate as would pass under the stat- 
ute of descent is void does not apply to the devise of 
a remainder, which merely describes the devisees as 
those persons who would be his heirs if the life ten- 
ant who was the testator’s only heir should prede- 
cease him.®? 


Title not in testator. Where, after the death of 
testator, the United States government granted land 
for which he had made a claim, to his heirs and le- 
gal representatives, the latter took under the grant, 
and not under the residuary clause in the will.*? 


[§ 133] D. Illegitimates or Bastards and Their 
Descendants.°* In the absence of statutory or con- 
stitutional provisions to the contrary, a testator may 
dispose of his property by will to the exclusion of 


wider, 105 N.E. 124, 57 Ind.App. 632. 
See Gill v. Roberts, 33 N.J.Eq. 474 
(holding that the next of kin of a son 
of testator took a remainder as such 
next of kin and not under the will 
where the son died during the lifetime 
of the life beneficiary although the 
will purported to give the remainder 
to such next of kin if the son prede- 
ceased the life beneficiary). 


48. Robertson vy. Robertson, 22 N. 
HB. 310, 120 Ind. 333; Dillman v. Ful- 
wider, 105 N.E. 124, 57 Ind.App. 632. 


49. Parsons v. Winslow, 6 Mass. 
169, 4 Am.D. 107 [overr on _ other 
grounds Knight v. Mahoney, 25 N.E. 
971, 152 Mass. 523, 9 L.R.A.N.S. 573]. 


50. In re Hough’s Estate, 13 Phila. 
(Pas), 279: 

51. D.C.—Landic v. Simms, 1 App. 
1D. C, 75,071. 


Md.—Gilpin v. Hollingsworth, 3 Md. 
190, 56 Am.D. 737. 


Miss.—McDaniel v. Allen, 1 So. 356, 
64 Miss. 417. 


N.H.—McAfee v. Gilmore, 4 N.H. 
390. 


N.Y.—Buckley v. Buckley, 11 Barb. 
43. 


N.C.—McKay v. Hendon, 7 N.C. 209; 
Trustees of University v. Holstead, 4 
N.C. 289; Campbell v. Herron, 1 N.C. 
381. 


Eng.—Allen v. Heber, 1 W.Bl. 22, 
96 Reprint 12. 


See Leek v. Cowley, 10 Serg.&R. 
(Pa.) 176 (where certain land was 
held by the testator’s children under 
his will notwithstanding the execu- 
tion of mutual releases on a division 
made under the directions of the 
will). 

[a] Illustrations.—(1) Where a 
testator devised all his land to his 
grandson, a child of a son of the tes- 
tator, and died, leaving the grandson 
and two daughters his heirs at law, 
it was held that the devise was valid, 
and that the grandson took the land 
by purchase, and not by descent. Mc- 
Kay v. Hendon, 7 N.C. 209. (2) Where 
heirs are given a remainder in the 


whole land after the termination of 56. Landic v. Simms, 1 App.D.C. 

a life estate given the Os an phe 507. 

whole land, the estate was differen : 3 

from the estate to which they would 57. Tandic v. Simms, supra. 

have been cutigted ae accane ene 58. Landic v. Simms, supra. 

they must claim under the will, an ’ 7 

not by descent. McDaniel v. Allen, 59. Landic Mis Simms, supra. : 

1 So. 356, 64 Miss. 417. fa] TA geben one eh the tes- 
Cc . . tator gave his property to his wife 

eee oy a Landic v. Simms, 1 App. for life, the same to be sold at her 


Md.—Donnelly v. Turner, 60 Md. 
81; Gilpin v. Hollingsworth, 3 Md. 
190, 56 Am.D. 737. 


Neenah v. Russell, 8 Gray 


Miss.—McDaniel v. Allen, 1 So. 356, 
64 Miss. 417. 


Aree teach v. Gilmore, 4 N.H. 
N.C.—McKay v. Hendon, 7 N.C. 209; 
Campbell v. Herron, 1 N.C. 381. 

Eng.—Allen v. Heber, 1 W.Bl. 22, 
96 Reprint 12. 

[a] Rule applies where the heirs 
would be coparceners by descent and 
are tenants in common or joint ten- 
ants by devise. McAfee vy. Gilmore, 4 
INGE oo 


53. U.S.—United States v. Fooshee, 
225 F. 521, Loo C Cea oO! 


D.C.—Landic v. Simms, 1 App.D,C. 
507. 


Md.—Donnelly v. Turner, 60 Md. 81. 
Mass.—Sears v. Russell, 8 Gray 86. 
Eng.—Allen v. Heber, 1 W.Bl. 22, 


96 Reprint 12. 


Compare Kinney vy. 
Pa. 141. ; 


54 Bank v. Rice, 76 P. 1020, 143 
Cal. 265, 101 Am.S.R. 118; Buckley v. 
Buckley, 11 Barb. (N.Y.) 43. 


Right of heir to take as descent 
where will contains provision for con- 
version see Descent and Distribution 
§ 66. 


55. See Sears v. Russell, supra. 


See Post v. Jackson, 39 A. 151, 70 
Conn. 283 (where a per capita dis- 
tribution of property given by will 
to nephews and nieces of testator was 
directed). 


Glasgow, 53 


death, and the proceeds equally di- 
vided among her three children, but, 
if only one of them should survive the 
wife, the property to devolve on such 
child without sale, if only one child 
survived the mother, it took by pur- 
chase under the will, and not by de- 


scent. Landic v. Simms, 1 App.D.C. 
507. 

60. Landic v. Simms, supra. 

[a] Where there is a gift over aft- 


er a determinable life estate to the 
testator’s heirs, it has been held, on 
the termination of the life estate, that 
the heirs take under the will, and not 
as heirs. Winget v. Gay, 28 S.W. 
(2a) 999, 325 Mo. 368. 


61. Landic v. Simms, supra. 


62. McCormick v. Sanford, 149 N. 
EB. 476, 318 Ill. 544. 


[a] Thus, under a will by which 
the testator created a trust in all his 
real estate for his daughter, and pro- 
vided that at her death all such real 
estate should go to those persons who 
would have been his heirs at law if 
he should die just after the death of 
his daughter, it was held that the de- 
vise did not give to the devisees the 
same estate that would pass under 
the statute of descent to them, but 
described the class who should take 
under his will after the death of his 
daughter if she survived him. Mc- 
ee v. Sanford, 149 N.E. 476, 318 


63. Ware v. Trustees of Emory 

College, 65 Ga. 283. 
64. Cross references: 

Description including illegitimate see 
intraygeal Lin 69) C.J). 

Illegitimate children as forced heirs 
see supra § 10. 

Right of bastard to inherit see Bas- 
tards § 41. 
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his illegitimate child.¢® On the other hand, except in 
so far as the right may be regulated or restricted by 
statutory or constitutional provision, a testator may 
dispose of property to persons who are illegitimate®® 
and to a person whose relationship to the testator is 
established through an ancestor of such person who 
Thus, in the absence of con- 
stitutional or statutory restrictions, a testator may 
by will give property to his own illegitimate chil- 
dren®®’ or to his reputed illegitimate children,®® even 
to the exclusion of his legitimate children.*° 
rule permitting testamentary gifts to illegitimates 
has been recognized or applied even in respect of ille- 
gitimates begotten but not born before the execution 
of the will,*! including cases in which another than 
the father or reputed father of the illegitimate is the 
testator;*2 such a gift is not against publie policy." 


is an illegitimate.®* 


65. Lepper v. Knox, 161 N.W. 454, 
179 Iowa 419, L.R.A.1918A 43. 


[a] Acknowledgment, recognition, 
or proof of paternity.—(1) The rule 
has been applied or recognized even 
where such child has duly been ac- 
knowledged or recognized (Norris v. 
Loyd, 168 N.W. 557, 183 Iowa 1056; 
Lepper v. Knox, 161 N.W. 454, 179 
Iowa 419, L.R.A.1918A 43), (2) not- 
withstanding a statutory provision 
that illegitimate children shall inher- 
it from the father when the paterni- 
ty is proved during his life or they 
have been recognized by him as his 
children (Lepper v. Knox, supra). 
(3) The rule applies to a will dispos- 
ing of real property. Norris v. Loyd, 
supra. 


[b] In Puerto Rico (1) under the 
civil code of 1889, a person could dis- 
pose of two thirds of his property 
where he had no heirs except illegiti- 
mate ones (Olivieri v. Olivieri, 5 Porto 
Rico Fed. 607), (2) even though the 
heirs were recognized as natural chil- 
dren (Olivieri v. Olivieri, supra). (3) 
In such case the testator could by 
testamentary disposal of the dispos- 
able share either better any particular 
natural child (Olivieri v. Olivieri, su- 
pra) (4) or dispose of the property 
to strangers (Olivieri v. Olivieri, su- 
pra). 


66. Smith v. Du Bose, 3 S.E. 309, 
78 Ga. 413, 6 Am.S.R. 260; Brower v. 
Bowers, 1 Abb.Dec. 214, 9 N.Y.Leg. 
Obs. 196; In re Kaufer’s Will, 234 
N.W. 504, 203 Wis. 299; Barnett v. 
Tugwell, 31 Beav. 232, 54 Reprint 
1127; Occleston v. Fullalove, L.R. 9 
Ch. 147; Holt vy. Sindrey, L.R. 7 Ea. 
170, 11 Prob.Rep.Ann. 171 note; Hill 
WareoLooley tankv6) Fil, 265. 


67. Sander’s Estate, 105 N.W. 1064, 
126 Wis. 660, 5 Ann.Cas. 508, 11 Prob. 
Rep.Ann. 350. 


68. Dunlap vy. Robinson, 28 Ala. 
100; In re Anna’s Hstate, 162 N.E. 
473, 248 N.Y. 421; Medworth y. Pope, 
27 Beav. 71, 54 Reprint 28; Lobb v. 
Lobb, 21 Ont.L. 262, 16 Ont.W.R. 200 
fai 22. Ont 1b. Li Ont Wer. 212) 2 
Ont.W.N. 44]. See Arnold v. Preston, 
18 Ves. Jr. 288, 34 Reprint 326, 11 Prob. 
Rep.Ann. 176 note (apparently rec- 
ognizing rule). And see cases infra 
notes 69-71. 


[a] Provision by unmarried man 
for his illegitimate children.—There 
is no rule of law and no reason found- 
ed either on morals or public policy 
which prohibits an unmarried man 
from making provision by will for his 
illegitimate children. Dunlap v. Rob- 


ingon, 28 Ala. 100. 
[b] In Philippine 


Islands Civ. 


WILLS 


The 


tor, is invalid.7§ 


Code art 845, providing that illegiti- 
mate children who have not the sta- 
tus of natural children shall be en- 
titled to support only, does not pre- 
vent such illegitimate children from 
receiving under, nor their parents 
from giving them by, will something 
more than support where legitimate 
children are not prejudiced. Barrios 
v. Enriquez, 52 Philippine 509. 


[c] En Puerto Rico (1) under the 
law in force during the period of 
Spanish rule prior to the time when 
the old civil code went into effect, one 
could constitute one of his natural 
children as sole and universal heir 
(Rodriguez v. San Miguel, 4 Porto 
Rico 101), (2) to the exclusion of an- 
other natural child who was born 
after the execution of a power of at- 
torney to make a will (Rodriguez v. 


San Miguel, supra). 

69. Occleston v. Fullalove, L.R. 
9 Ch. 147. 

70. In re Anna’s Estate, 162 N.E. 


473, 248 N.Y. 421. 


71. Pratt’s Lessee: ‘v. 
Harr.&J. (Md.) 10; Occleston v. Ful- 
lalove, L.R. 9 Ch. 147; Dawson. Vv. 
Dawson, 6 Madd. 292, 56 Reprint 1102; 
Gordon v. Gordon, 1 Meriv. 141, 35 Re- 
print 628; Evans v. Massey, 8 Price 
22. See In re Loveland, [1906] 1 Ch. 
542 (where a testamentary provision 
was upheld). Compare Pratt v. Math- 
ew, 22 Beav. 328, 52 Reprint 1134, 
Lo Pati 2 eIUureNes Lobo Geibee ror 
benefit of ‘‘all] and every my children 
hereafter to be born” was not suffi- 
cient to include an illegitimate child, 
en ventre sa mere, of woman with 
whom the testator was living when 
the will was made). 


[a] Child born after death of tes- 
tator is within the above rule. Daw- 
son v. Dawson, 6 Madd. 292, 56 Re- 
print 1102. Compare Occleston v. 
Fullalove, L.R. 9 Ch. 147 (where doubt 
was expressed as to the inclusion of 
a child en ventre sa mere when the 
testator died, under testamentary gift 
to children which the testator might 
have or be reputed to have by a cer- 
tain woman, then born or thereafter 
to be born). 


Worl Crook (Veh arse eOheD a miuase 
Holt v. Sindrey, L.R. 7 Eq. 170. But 
see Metham v. Devon, 1 P.Wms. 529, 24 
Reprint 502 (to the effect that a gift 
to all natural children of the testa- 
tor’s son by a specified woman did 
not include a child en ventre sa mere), 


[a] Ghild born after death of tes- 
tator.—The rule applied where a child 
en ventre sa mere was born after 
the death of the testator who was the 
father of the mother of such child. 


Flamer, 5 


[§ 133 


While the validity of a gift to a child or children 
who may be born of a specified woman, in so far as 
it ineludes children born after the date of the will 
and during the lifetime of the testator, has been 
recognized or upheld,’* as has the validity of a tes- 
tamentary provision creating a power enabling the 
appointee to provide by will or codicil for the fu- 
ture reputed children of such appointee,*® it has been 
laid down in broad terms that a gift to illegitimates 
not in being or begotten when the will is executed 
is invalid,’® at least where the illegitimate is deserib- 
ed only by reference to paternity,‘7 and there is 
authority for the view that a testamentary gift to 
illegitimate children of another than the testator, 
who may be begotten after the death of the testa- 


In some jurisdictions statutes have 


been enacted, the, purpose and effect of which is to 


Crooktyv., Hill-e37@hep. vuls. 
73. Crook v. Hill, supra. 


74 %Inre Hastie, 35 Ch.D. 728; Oc- 
cleston v. Fullalove, L.R. 9 Ch. 147. 
See In re Loveland, [1906] 1 Ch. 542 
(apparently recognizing rule). 


[a] Thus (1) there are statéments 
broad enough to suppert the validity 
of gifts to future-born illegitimates 
who may be the reputed children of 
the testator by a specified woman, 
other than a posthumous child. Oc- 
cleston v. Fullalove, L.R. 9 Ch. 147, 
(2) On the ground that the will 
speaks as of the death of the testator 
and could be revoked at any time, the 
view was expressed that the will 
would not be against public policy as 
an inducement to continued illicit re- 
lations and_as a discouragement of 
marriage. Occleston vy. Fullalove, su- 
pra. 


75. 
95. 


76. Medworth v. Pope, 27 Beav. 71, 
54 Reprint 28. See Kingsley v. Brow- 
ard, 19 Fla. 722; Barnett v. Tugwell, 
31 Beav. 232, 54 Reprint 1127 (both 
cases apparently recognizing rule). 
And see Hill v. Crook; L.R. 6 Hi. 
265 (where, however, the gift which 
was actually involved and was up- 
held, was by a testator, other than the 
father of the illegitimates, to the il- 
legitimate children of the testator’s 
daughter, who were living when the 
will was made). 


[a] Testamentary gift by mother 
for the benefit of ‘‘each and every of 
my children, legitimate or otherwise, 
which shall be living at the time of 
my decease” was ineffective in respect 
of illegitimate children born after the 
date of the will. Howarth v. Mills, 
L.R. 2 Hq. 389, 390% 


U4. In rer Bolton,-.31s Ch.Dissoaer 
Metham v. Devon, 1 P.Wms. 529, 24 
Reprint 502; Motimer v. West, 3 
Russ. 370, 3 Eng.Ch. 370, 38 Reprint 
615; Arnold v. Preston, 18 Ves.Jr. 
288, 34 Reprint 326, 11 Prob.Rep.Ann. 
176 note. 


[a] Rule applied to a testamen- 
tary gift to’ “all and every my child 
and children,” and a posthumous child 
was born more than a year and a 
half after the date of the will. In re 
Bolton, 31 Ch.D. 542. 


78. Crook v. Hill, 3 Ch.D. 773; Oc- 
cleston v. Fullalove, L.R. 9 Ch. 147; 
Holt v. Sindrey, L.R. 7 Eq. 170. 


[a] Reason for rnle.—Such a will 
would tend to encourage illicit re- 
lations and discourage marriage. Oc- 
cleston v. Fullalove, L.R. 9 Ch. 147 
(per Mellish, L. J.). 


Smith v. Jack, [1932] 1 Ch. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


a | 


§§ 133-134] 


restrict the amount which may be given to illegiti- 
mate children by will,*® or which, it seems, may pre- 
vent a testamentary gift to them.5°® 


What law governs. 


erty in the jurisdiction in which 


been enacted and has operative force. 
[§ 134] E. Paramours, Concubines, or Parties to 


79. See cases infra this note. 


[a] In Louisiana (1) Civ. Code art 
14838, providing that natural children 
or acknowledged illegitimate children 
cannot receive from their natural par- 
ents beyond what is strictly necessary 
to procure their sustenance or an oc- 
cupation or profession which may 
maintain them whenever the father or 
mother leaves legitimate children or 
descendants, has been given effect 
(Alexander’s Succession, 4 La.App. 
(Orleans) 272) (2) in declaring inef- 
fective a testamentary gift by a tes- 
tatrix of two thirds of her estate to 
her two natural acknowledged chil- 
dren where such testatrix left legiti- 
mate descendants (Succession of 
Valet, 129 So. 530, 170 La. 921 [where 
the natural children refused to offer 
proof as to the amount, if any, of ali- 
mony to which they were entitled]). 
(3) Under art 1486 [1473] a testator 
who does not leave legitimate children 
or descendants cannot give more than 
one fourth of his property to a natural 
child if he leaves legitimate ascend- 
ants or legitimate brothers or sisters 
or descendants from such brothers or 
sisters (Succession of Barr, 122 So. 
871, 11 La.App. 45; Jones v. Hunter, 6 
Rob. 235), (4) nor more than one third 
if he leaves more remote collateral re- 
Jations (Succession of Barr, supra; 
Jones v. Hunter, supra). (5) But, 
where the amount given exceeds the 
limit fixed by statute, the bequest is 
not void for that reason (Balot y 
Eipoll’ wy Morina, 12: Rov. 552), (6) 
but is reducible to the legal amount 
(Balot y Ripoll v. Morina, supra). 
(7) The right to require the reduc- 
tion to the legal amount in such case 
is not confined to forced heirs (Suc- 
cession of Barr, supra), (8) notwith- 
standing art 1504 which provides that 
the reduction of the donation can be 
sued for only by forced heirs or their 
heirs or assigns, since art 1504 refers 
to donations other than those referred 
to in art 1486 and if applied to the 
latter would practically render art 
1486 inoperative (Succession of Barr, 
supra). (9) Therefore, legitimate 
brothers and sisters of the testator 
may ask for a reduction in the amount 
of testamentary gifts to natural chil- 
dren which exceed the permissible 
amount. Succession of Barr, supra. 
(10) Art 1487 [1474], providing that 
in all cases in which the father dis- 
poses, in favor of his natural children, 
of the portion permitted him by law 
to dispose, he is bound to dispose of 
the rest of his property in favor of 
his legitimate relations, does not ren- 
der void a permissible testamentary 
gift to natural children merely be- 
cause the testator does not dispose of 
the balance of his property (Compton 
v. Prescott, 12 Rob. 56) (11) or be- 
cause he attempts to dispose of such 
balance in favor of others than his 
legitimate relations (Compton v. Pres- 
ecott, supra). (12) Art 1488, providing 
that natural fathers and mothers can, 
in no case, dispose of property in 
favor of their adulterine or incestuous 
children, unless to the mere amount 


In respect of real property, 
statutes limiting the amount of his property which 
a man may by will give to his illegitimate child or 
children where he leaves a surviving wife or legiti- 
mate children apply to,*+ and only to,*? real prop- 


WILLS 


Invalid Marriages.®? 
provisions to the contrary, a devise or bequest is not 
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In the absence of statutory 


invalid solely because the beneficiary lived with the 


the statute has 
tation.*7 


of what is necessary to their suste- 
nance, or to procure‘them an occupa- 
tion or profession by which to support 
themselves, does not invalidate a tes- 
tamentary gift in excess of the per- 
mitted amount (Succession of Elmore, 
49 So. 989, 124 La. 91), (13) but such 
gift should be reduced to the amount 
which the parent was permitted to 
dispose of in favor of such children 
(Succession of Elmore, supra). 


[b] In South Carolina (1) a statu- 
tory provision (Code [1902] § 2487; 
Code [1922] § 5217), avoiding gifts by 
will to a bastard child or children of 
the testator who leaves a widow or 
legitimate children, in excess of one 
fourth of his estate, has been given 
effect. Powers v. McHachern, 7 S.C. 
290. See Massey v. Wallace, 10 S.E. 
937, 32 S.C. 149. (2) Thus, where a 
testator, having lawful children, after 
devising to his illegitimate children 
one fourth of his estate, devised a 
sum to his executor with an under- 
standing that the latter should use 
such legacy also for the benefit of 
such legitimate children, the legacy 
was v.oid. Gore v. Clarke, 16 S.E. 614, 
SSC cD Site On Like Ate 4 GO. (Coma AY 
devise or bequest of more than one 
quarter of the estate to bastard chil- 
dren is void only as to the excess. 
Williams v. Newton, 65 S.E. 959, 84 S. 
(Cao SN Shoghl Vie shah, Bae Shokan, ali2y. 
(4) Where personal property was be- 
queathed to a bastard daughter, with 
remainder to her children, such re- 
mainder was not to be regarded as a 
personal benefit conferred on _ the 
daughter within the provisions of the 
statute. Hull v. Hull, supra. (5) 
Where a husband living in a sister 
state deserted his wife and daughter 
there, and purchased land in South 
Carolina and had the same conveyed 
to a trustee for his benefit, and to 
those he might direct by will, and 
subsequently executed a will whereby 
he gave all his property in trust toa 
bastard child, and the latter’s heirs, 
with contingent remainder over to the 
testator’s brother, his legitimate 
daughter having died during his life- 
time, the surviving wife was entitled 
to a half of three fourths of his en- 
tire estate, and the remaining portion 
passed under the will. Williams v. 
Newton, 68 S.E. 693, 86 S.C. 248. (6) 
Where the illegitimate child was 
twelve years old at the date of the 
decree, and the devise to her pro- 
vided that, if she should die before 
twenty-one years of age, the property 
should go to the testator’s nephew, 
in determining valuation for the pur- 
pose of the statute, it was held that 
the value of the interest devised to 
her was twelve twenty firsts of the 
value of the fee simple of the prop- 
erty. Humphries v. Settlemeyer, 74 
Sikh, 892, 91 5S:C. 38978. Cys. Phe court 
refused to permit the committee of 
the testator’s lunatic widow to avoid 
a gift to the testator’s natural chil- 
dren in excess of one fourth of the 
estate, under the act of 1895, where, 
if the gift were so avoided, the whole 
estate would have vested in a strang- 


maker of the will in illegal cohabitation.*4 
law does not prohibit a man from making a will in 
favor of his paramour’® and ignoring his wife®® if 
he does so with free, sound, and disposing mind, pur- 
suant to the formalities which the law prescribes; 
and past illicit cohabitation alone does not render 
void a testator’s gift to his partner in such cohabi- 
Nor does the existence of illicit relations 
with a man prevent a woman from making a will 


So the 


er under an alternative provision of 
the will. Taylor v. McRa, 24 S.C.Eq. 


80. See cases infra this note. 


[a] Im Louisiana (1) a bastard or 
unacknowledged illegitimate child is 
not, it seems, entitled to take any- 
thing by testamentary gift from a 
father in view of the absence from 
the code of any provisions for such 


gift. Succession of Vance, 34 So. 767, 
110 La. 760; Bennett v. Cane, 18 La. 
Ann. 590. See Jung v. Doriocourt, 4 


La. 175 (where the right to take was 
denied). (2) Testamentary gifts to 
children of illegitimates have been 
declared invalid under art 1491 [1478], 
providing that every disposition to 
persons incapable of receiving shall 
be null if made under the names of 
persons interposed and that the chil- 
dren and descendants of the incapable 
person shall be reputed persons in- 
terposed. Bennett v. Cane, 
Alexander’s Succession, 4 
(Orleans) 272. 


81. Humphries v. Settlemeyer, 74 
Sib 8925 919S.C. 389: 


82. 
supra. 


[a] In South Carolina (1) in de- 
termining the proper amount which 
an illegitimate may take under the 
regulatory statute (Code [1902] § 
2487; Code [1922] § 5217), where the 
testator was a resident of a sister 
state, only land of decedent’s estate 
in South Carolina is to be taken into 
consideration (Humphries v. Settle- 
meyer, 74 S.E. 892, 91 S.C. 389); (2) 
land in the sister state is not to be 
considered (Humphries v. Settle- 
meyer, supra). (8) Compare South 
Carolina case supra note 79 [b] (5). 


Humphries Vv. Settlemeyer, 


83. Undue influence by partner to 
illicit relation see infra § 443. 


84 Fox v. Baglin, 295 P. 662, 18 
Kan. 395. 


85. Sunderland v. Hood, 13 Mo. 
App. 232 [aff 84 Mo. 293]; In re 
Anna’s Hstate, 162 N.H. 478, 248 NvY. 
421; Monroe v. Barclay, 17 Ohio St. 
302, 93 Am.D. 620. 


[a] Considerations of moral obli- 
gation, as well as that of public duty, 
might easily be supposed to require a 
man to make suitable provision for a 
woman with whom he had sustained 
meretricious relations; it would do 
no violence to the morality of the law 
to sustain such provision, although it 
be made by will and induced solely by 
influences springing from the unlaw- 
ful cohabitation. Monroe v. Barclay, 
17 Ohio St. 302, 93 Am.D. 620. 


86. Arnault v. Arnault, 31 A. 606, 
52 N.J.Eq. 801; In re Mondorf’s Will, 
18 N.E. 256, 110 N.Y. 450; Matter of 
Hamilton, 62 N.Y.S. 820, 29 Misc. 724. 


87. Smith v. Du Bose, 3 S.E. 309, 
78 Ga. 413, 6 Am.S.R. 260. 
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in his favor.88 Fact that a testator has not legally 
been divorced from his wife does not necessarily 
render invalid testamentary provision by him for 
another woman whom he had lived with, and treated, 
as his wife,®® and a like rule applies to testamentary 
provision for a woman who had lived with testator 
as his wife without having obtained a valid divorce 
from her husband.®® So, the testator’s knowledge 
that he was not legally married to the woman with 
whom he was living does not of itself prevent his 
making a valid testamentary gift to her,®* and the 
fact that the beneficiary under will was guilty of 
bigamy in marrying the testatrix did not disqualify 
him, where the testatrix before executing the will 
learned that he had another wife living,®? or had 
knowledge of all the facts surrounding the prior 
marriage even though she was mistaken as to the 
legal effect of such facts.°* 
grounded on public policy in force in some juris- 
dictions impose restrictions on the amount and kind 
of property which a testator or testatrix may give 
to persons with whom they have unlawfully cohabit- 
ed.°4 


[§ 135] F. Person,of Mixed Blood. The right of 
a child of a marriage between a white person and a 


SS." Dickie. vy... Carter, 42) 11h 3765 (sion, 35. duasAnn. 
In re Powers, 16% N.Y.S. 828, 176 App.| Blaney, supra; 
Div. 455; In re Evans’ Will, 75 N.Y.S.}| supra). (6) 


491, 37 Misc. 337 [aff 81 N.Y.S. 1125, 
81 App.Div. 636]; Monroe v. Barclay, 
17 Ohio St. 302, 98 Am.D. 620. 


testator. 
(7) 


WILLS 


However, statutes 


640; 
Olivier v. 
The reduction inures to 
the benefit of the legal heirs of the 
Carmena y. Blaney, supra. 
‘Lived together,” as that term 


[8§ 134-137 


free colored person to take land by devise has been 
recognized.?® 


[§ 136] G. Free Negroes.°* At least in some 
states in which slavery was legal, a free negro could 
take by devise,®? and a bequest or devise for the 
benefit of free negroes is not invalid.?® 


[§ 137] H. Professional, Religious, or Other 
Confidential Adviser; Draftsman of Will.°® In the 
absence of statutory provision to the contrary, an 
attorney for,’ or confidential adviser of,? the testa- 
tor may take as legatee or devisee, even though such 
legatee or devisee drew the will. In Louisiana, by 
virtue of statutory provision, doctors and surgeons* 
and ministers of religious worship® who have pro- 
fessionally attended the testator in his last illness 
are incapacitated to take under his will except as 
provided by the statute. Such code provision does 
not, it has been held, invalidate a legacy to a min- 
ister of worship where the testatrix did not die for 
more than a year after the will containing the legacy 
was made.” So the code provision has no application 
where a minister was called after the will was made, 
and after the testator had declined spiritual assist- 
ance.® So, also, it seems that such code, provision 


unaffected by the above provision. 
Gauff v. Johnson, supra. 


95. Kennington vy. Catoe, 47 S.E. 
719, 68 S.C. 470. 


96. Testamentary gift to: 


Carmena v. 
Blancq, 


89. Gelston v. Shields, 78 N.Y. 275. 


90. Wenning v. Teeple, 41 N.E. 600, 
144 Ind. 189; Taylor v. Higgs, 95 N.E. 
30,9202 Ns Y. 65 [rev 119° N.Y.S. 1146) 
136 App.Div. 906]. 


91. McDole v. Thurm, 114 N.E. 542, 
276 Till. 200, L.R.A.1917B 1150. 


92. Fox v. Haglin, 295 P. 662, 132 
Kan. 395. 
93. In re Donnelly’s Will, 26 N.W. 


23, 68 Iowa 126. 
94. See statutory provisions. 


[a] Purpose.—Statutes of 
character, it has been said, are 
signed to teach the citizen lessons of 
virtue and morality.’’ Gore v. Clarke, 
16 S.E. 614, 37 S.C. 537, 20 L.R.A. 465. 


[b] In Louisiana (1) it is provided 
by statute that “those who have lived 
together in open concubinage are re- 
spectively incapable of making to 
each other, whether inter vivos or 
mortis causa, any donation of im- 
movables; and if they make a dona- 
tion of movables, it cannot exceed 
one-tenth part of the whole value of 
their estate.” Civ. Code art 1481. 
(2) This statute has frequently been 
enforced with respect to both mova- 
ble (Filhiol’s Succession, 44 So. 843, 
119 La. 998; Olivier v. Blaneq, 2 La. 
Ann. 517; Bousquet’s Succession, 10 
Rob. 148; Lowery v. Kline, 6 La. 380) 
(8) and immovable (Filhiol’s Succes- 
sion, supra; Landry’s Succession, 38 
So. 575, 114 La. 829; Gibson v. Dooley, 
32 La.Ann. 959. See Mardis v. Mar- 
dis, 13 La.Ann. 236) property. (4) A 
will leaving to a person with whom 
the person who made the will lived in 
open concubinage property in excess 
of that allowed by the statute is not 
totally invalid (Carmena v. Blaney, 16 
La.Ann. 245; Olivier v. Blancq, 2 La. 
Ann. 517); (5) the amount will be re- 
duced to the portion which is allowed 
by the statute (Hamilton’s Succes- 


is used in the code provision in ques- 
tion, does not mean ‘‘dwelt together’ 
or “resided together; the condition 
of the statute may be fulfilled, even 
though the persons concerned did not 
dwell or reside together. Succession 
of Jahraus, 38 So. 417, 418, 114 La. 
456. (8) The concubine referred to 
in such provision “must not be con- 
founded with the courtezan, or even 
with what is ordinarily called a mis- 


tress. She is the wife without a 
title.’ Gauff v. Johnson, 109 So. 782, 
161 La, 975. (9) A concubinage 


which was maintained under the cloak 
of innocent relation, and which it was 
sought to keep secret, is not within 
such provision. Succession of 
Jahraus, supra. (10) The view has 
been taken that such provision does 
not apply where there was a putative 
but illegal marriage in respect of 
which one of the parties acted in good 
faith (Texada v. Spence, 118 So. 120, 
166 La. 1020, 1027, 62 A.L.R. 281), 
(11) even though the other party: act- 
ed in bad faith (Texada v. Spence, 
supra). (12) In such case, not- 
withstanding such provision, if ‘the 
donor was guilty, the innocent donee 
may receive (Texada v. Spence, 
supra) (13) and if the donee was guil- 
ty the innocent donor may give (Tex- 
ada v. Spence, supra). (14) “Open 
coneubinage . : . is one that is 
plain and above board, without secret, 
reserve, or disguise, and not merely 
one that is notorious.” Succession of 
Jahraus, 38 So. 417, 418, 14 La. 456 
[quot Texada v. Spence, supra; Gauff 
v. Johnson, 109 So. 782, 788, 161 La. 
975]. (15) Therefore, parties to mar- 
riage contracted in good faith by the 
wife did not live in “open concubin- 
age” so as to invalidate the witfe’s 
will making the husband residuary 
legatee, although he did not act in 
good faith. Texada v. Spence, supra. 
(16) Putative husband married un- 
der honest but mistaken belief that 
putative wife’s first marriage was dis- 
solved may take by will from her 


Slave see Slaves § 14. 
Manumitted slave see Slaves § 26. 


rae Bowers v. Newman, 27 S.C.L. 


98. Brown’s Lessee v. Brown, 12 
Md. 87. 


99. Undue influence of person in 
confidential relation to testator see 
infra § 442. 


1.. In re Cooper’s Will, 71 A. 676, 
75 N.J.Eq. 177 [aff sub nom. Harrison 
v. Axtell, 75 A. 1100, 76 N.J.Eq. 614]; 
Bennett v. Bennett, 26 A. 573, 50 N.J. 
Eq. 439; Post v. Mason, 91 N.Y. 539; 
In re Weed’s Will, 127 N.Y.S. 966, 143 
ea 822 [aff 97 N.E. 1118, 204 N. 


2. In re Weed’s Will, supra. 


3. In re Cooper’s Will, 71 A. 676, 
75 N.J.Eq. 177 [aff sub nom. Harri- 
son v. Axtell, 75 A. 1100, 76 N.J.Eq. 
614]; Bennett v. Bennett, 26 A. 578, 
50 N.J.Eq. 439; Post v. Mason, 91 N.Y. 
539; In re Weed’s Will, 127 N.Y.S. 
966, 143 App.Div. 822 [aff 97 N.E. 1118, 
204 N.Y. 611). 


4 Civ. Code art 1489. 
5. Civ. Code art 1489. 


[a] Statute applied. — Succession 
of Herber, 54 So. 579, 128 La. 111. 


[b] Evidence sufficient: (1) To 
show that the beneficiary attended the 
testatrix in his capacity as minister 
see Succession of Herber, 54 So. 579, 
128 La. 111. (2) -To show that the 
testatrix made the will which was at- 
tacked, during her last illness see 
Succession of Herber, supra. 


6. Civ. Code art 1489. 


7. Succession of Price, 134 So. 907, 
172 La. 606. 


8. Succession of Villa, 61 So. 765, 
132 La. 714. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 137-139] 


has no appleation to a physician or minister who is 
the husband of the testatrix, in the absence of a 
showing that he married the testatrix in fraud of the 
law or with the fraudulent design of defeating the 
incapacity established by law.® The code provision 
-in question is applicable to the devolution of real 
property situated in Louisiana,'® notwithstanding 
the will was executed in another state where both 
the testatrix and the beneficiary were resident and 
where a disposition prohibited by the Louisiana 
statute was permitted.1? 


[§ 188] I. Witness!?—1. Will'*—a. England and 
Canada. In order to remove doubts as to who were 
_to be deemed legal witnesses under the provision of 
the statute of frauds that a devise of land should be 
attested by three or four “credible” witnesses,!4 and 
to prevent the entire will from being invalidated be- 
cause an attesting witness took a beneficial interest 
under the will, a statute was enacted which in sub- 
stance provided that a devise, legacy, or the like to 
an attesting witness should be null and void so far 
only as concerned such witness or any person ¢claim- 
ing under him and that such person should be ad- 
mitted as a witness to the execution of the will.t® 
The present Wills Act, which provides that any 
beneficial devise, legacy, estate, interest, gift, or ap- 
pointment, other than charges or directions for the 
payment of debts, so far only as it concerns any per- 
son attesting the execution of any will by which it is 
given, is null and void and renders such person ad- 
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nesses.17 The rule that a devise or bequest to an 
attesting witness is void has been recognized or ap- 
plied even where the will may be proved without the 
testimony of such witness.t® The statute does not, 
however, apply so as to render invalid a gift to an 
attesting witness of a will made by a soldier in ac- 
tual military service, as to which no attestation is 
required.‘ So a testamentary provision giving an 
executor, who was an attesting witness, power to sell 
and convey property of the estate is not invalid.?° 


Canada. In Ontario, either by virtue of the oper- 
ative force of the English statute rendering null and 
void a gift to an attesting witness or of a provincial 
statute to the same effect, gifts to subscribing wit- 
nesses have been declared invalid.21_ While the view 
was taken that the fact there was a sufficient number 
of witnesses without including a devisee who was 
also a witness does not remove the objection to his 
taking as a devisee,?? where, after a legatee had sub- 
scribed as an attesting witness, his act in this re- 
spect was disregarded and all parties concerned pro- 
ceeded to a new attestation and subscription by a 
sufficient number of other distinterested and inde- 
pendent witnesses, the gift to such legatee was up- 
held notwithstanding his signature was not strick- 
en.?3 

[§ 139] b. United States—(1) In General. 
While in some states a devise of real estate to an at- 
testing witness is valid and operative,?* it has been 
held or recognized that, in the absence of any con- 


missible as a witness to prove the 
given effect in holding void gifts to 


9. Zerega v. Percival, 15 So. 476, 


46 La.Ann. 590. 


10. Succession of Herber, 
579, 128 La. 111. 


11. Succession of Herber, sypra. 


[a] Direction for sale of Louisiana 
real property.—Where the will made a 
gift to a minister who had no ties of 
consanguinity to the testatrix whom 
he attended, the gift was not saved 
by the fact that the will directed the 
sale of the Louisiana real estate and 
the payment of the proceeds to the 
universal legatee. Succession of Her- 
ber, 54 So. 579, 128 La. 111. 


12. Cross references: 
Competency of attesting witnesses 
see infra §§ 318-335. 

Number of witnesses required on pro- 
bate of will see infra §§ 804, 805. 
Subscribing or attesting witnesses in 

general see infra §§ 314-393. 


13. Effect of codicil on gifts in 
will see infra § 142. 


14. St. 29 Car. II c 3. And see In 
re Klein’s Estate, 88 P. 798, 35 Mont. 
185 (which contains a review of the 
early English law). 


[a] For conflicting constructions of 
statute see Windham v. Chetwynd, 1 
Burr. 414, 97 Reprint 377; Holdfast 
v. Downing, Str. 1253, 93 Reprint 1164. 


15. St. 25 Geo. Ii c.6. 


[a] Statutory provision applied in 
holding gift void see Doe v. Mills, 1 
M. & Rob. 288, 174 Reprint 98. 


[b] Wills of personal property 
only (1) were not within the statute 
(Elliott v. Brent, 17 D.C. 98; Leitch 
v. Leitch, 79 A. 600, 114 Md. 336; Brett 
v. Brett, 3 Add.Eccl. 210; Emanuel v. 
Constable, 3 Russ. 436, 3 Eng.Ch. 436, 
88 Reprint 639; Foster v. Banbury, 3 
Sim. 40, 6 Eng.Ch. 40, 57 Reprint 


54 So. 


will,!® has been 
subseribing wit- 


915. Contra Lees v. Summersgill, 17 
Ves.Jr. 508, 34 Reprint 197) (2) be- 
cause there was then no requirement 
of witnesses for such wills (Leitch v. 
Leitch, supra). 


1G Ste Vactwerao nse lor 


17. Cresswell v. Cresswell, L. R. 6 
Eq. 69. 
[a] Beneficial gift to executor or 


trustee.—(1) A provision of a will 
permitting the executor, who was a 
solicitor, to charge and receive pay- 
ment for all professional services to 
be performed by him under the will in 
the same manner as he might have 
done if he had not been an executor 
was within the statute where the 
executor was an attesting witness, 
and was therefore void. In re Barber, 
31 Ch.D. 665. (2) A like rule has 
been applied to a similar provision for 
a trustee designated in the will who 
was a solicitor and an attesting wit- 
ness. In re Pooley, 40 Ch.D. 1 


18. In re Limond, [1915] 2 Ch. 240; 
Randfield v. Randfield, 32 L.J.Ch. 668; 
Doe v. Mills, 1 M. & Rob. 288, 174 Re- 
print 98. 


19. In re Limond, [1915] 2 Ch. 240. 


Will of soldier’ or mariner in gen- 
eral see infra §§ 427-431. 


20. Phipps v. Pitcher, 1 Madd. 144, 
56 Reprint 55, 6 Taunt. 220, 1 E.C.L. 
+585, 128 Reprint 1018. 


21. Morrison v. Morrison, 9 Ont. 
223; Hopkins v. Hopkins, 3 Ont. 223; 
Munsie v. Lindsay, 1 Ont. 164, 11 Ont. 
520; Ryan v. Devereux, 26 U.C.Q.B. 
(Ont.) 100. 


22. Little v. Aikman, 28 U.C.Q.B. 
(Ont.) 337. 


23. Re Sturgis, 17 Ont. 342. 
24. See cases infra this note. 
[a] Im Alabama (1) the act of 


stitutional provision or any other statutory provision 
regulating the matter, the British statute 25 Geo. IT 


1806 which provided that if any per- 
son shall be a subscribing witness to 
a will, wherein any devise or bequest 
is made to such subscribing witness, 
and the will cannot be otherwise proyv- 
ed, the devise or bequest to such wit- 
ness shall be void and he or she shall 
be compellable to appear and give 
testimony on the residue of the will 
restored the competency of the sub- 
scribing witness by extinguishing all 
interest which he would otherwise 
take under the will whenever his tes- 
timony was necessary to establish it. 
Perkins v. Windham, 4 Ala. 634. (2) 
It seems, however, that by subsequent 
statutes devisees or legatees who 
were subscribing witnesses were ren- 
dered competent without a depriva- 
tion of the gift to them. Henry v. 
Hall, 17 So. 187, 106 Ala. 84, 54 Am. 
S.R. 22; Snider v. Burks, 4 So. 225, 
era 53; Kumpe v. Coons, 63 Ala. 


[b] In Maryland (1) the British 
statute 25 Geo. II ec 6, invalidating 
devises to attesting witnesses, was 
in force until the year 1798. Leitch 
v. Leitch, 79 A. 600, 114 Md. 336. (2) 
Such statute was annulled and super- 
seded in that state by Acts (1798) ¢ 
101, codified as Code Pub. Gen. L. 
(1904) art 93 §§ 314-329. Leitch v. 
Leitch, supra. (3) In view of Code 
Pub. Gen. L. (1904) art 93, §§ 314— 
329, which prescribed the legal re- 
quirements for a valid will to pass 
real estate, but contained nothing dis- 
qualifying an attesting witness to be 
a beneficiary under the will, and Acts 
(1864) ce 109, relating to evidence, 
which declared that no person offered 
as a witness shall be excluded by rea- 
son of interest, etc., a devise of real 
property to one who was also a wit- 
ness to the will, and by whose testi- 
mony the will was proved, was not 
thereby rendered invalid. Leitch vy. 
Leitch, 79 A. 600, 114 Md. 336 [dist 
Elliot v. Brent, 17 D.C. 98]. 
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ce 6 set forth above?® remained in force in some 
states?® and in the District of Columbia?’ so as to 
render invalid a devise to an attesting witness, and 
there exist or have existed various state statutes 
which avoid in express terms and without qualifica- 
tion a devise or bequest to an attesting or subserib- 
So the invalidity of a testamentary 
gift to an attesting or subscribing witness has been 
declared or recognized under statutes providing spe- 
cifically or in substance that such gifts shall be void 
unless there is a specified or sufficient number of oth- 
Likewise, under statutes 
providing specifically or in substance that if a de- 
vise or bequest is made to a person who is a witness 
to the will and the will cannot otherwise be proved 
than by the testimony of such witness, the devise or 
bequest shall be void, the right of a witness to take 
under a will has been denied where his testimony is 
necessary to prove the will,°° as, for example, where 


ing witness.7® 


er witnesses to the will.?° 


25. See supra § 138. 


26. Leitch v. Leitch, 79 A. 600, 114 
Md. 336; Moore v. McWilliams, 24 S. 
C.Eq. 10. See Woodbery v. Collins, 
1 S.C.Eq. 424 (apparently recognizing 
rule). 


[a] In ‘Tennessee the view has 
been taken that 25 Geo. II c 6 was 
never in force in view of the facts 
that it extended only to such colonies 
as had in force the statute of frauds 
and perjuries (29 Charles II) or some 
other statute requiring subscribing 
witnesses to wills and that in North 
Carolina, from which Tennessee was 
formed, neither the said statute of 
frauds or any statute requiring sub- 
scribing witnesses was in force when 


25 Geo. II c 6 was enacted. Gass v. 
Gass’ Ex’rs, 3 Humphr. 278. 
at Lilot eve Brent, 17. DC. 98. 


[a] Effect of Evidence Act of 1864. 
—The invalidity of such devise was 
not. affected by the provision of Rev. 
St. § 876 that the parties to any suit, 
and those in whose behalf it is 
brought or defended, and all persons 
interested in it, shall, with certain 
exceptions, be competent to testify 
therein. Elliot vy. Brent, 17 D.C. 98. 


28. See statutory provisions. 


[a] Invalidity of testamentary 
gift to subscribing or attesting wit- 
mess under statute recognized see 
Patanska v. Kuznia, 141 A. 88, 102 N. 
J.Eq. 408 [aff 145 A. 921, 104 N.J.Eq. 
203]; Case v. Hasse, 93 A. 728, 83 N. 
J.Eq. 170; Jackson y. Dennison, 4 
Johns. GNEY OMe ss bls McEwan vy. 
Brown, 97 S.E. 20, 176 N.C. 249; Mce- 
Lean v. Elliott, 72 N.C. 70; Smith v. 
Ahern, 161 A. 117,52 RE. 346s Key -v: 
Weathersbee, 21 S.H. 324, 43 S.C. 414, 
49 Am.S.R. 846. 


[b] Witness Act of 1866 was not 
in conflict with, and did not repeal 
the provision of, Code § 2417 (Code 
[1914] § 3849), that a legacy or devise 
to a subscribing witness is void. 
Jones v. Habersham, 63 Ga. 146. 


29. State vy. Superior Court for 
poe County, 255 P. 960, 143 Wash. 


[a] In Illinois, under Statute of 
Wills § 8 (Hurd Rev. St. [1908] § 
148), that if any beneficial devise, 
legacy, or interest shall be made or 
given to any person subscribing such 
will as a witness to the execution, 
such devise, legacy, or interest shall 
be null and void unless such will is 
otherwise duly attested by a sufficient 
number of other witnesses exclusive 
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is probated.?° 


of such person, the view has been 
taken that a beneficial devise to one 
of the two subscribing witnesses is 
void. Jones v. Grieser, 87 N.E. 295, 
238 ead), 183.15 Amn Cas. Suen cain, 
v. Parr, 48 N.E. 113, 168 Ill. 459. 


[b] In Massachusetts (1) under 
Gen. L. ec 191 § 2, providing that a 
beneficial devise or legacy to a sub- 
scribing witness shall be void un- 
less there are three other subscribing 
witnesses to the will who are not 
similarly benefited thereunder, the 
invalidity of a legacy to a subscrib- 
ing witness has been recognized 
(Derby v. Derby, 147 N.E. 842, 252 
Mass. 176), (2) as, for example, where 
such a legatee was one of the three 
witnesses to the will (Casey v. Gen- 
ter, 176 N.E. 782, 276 Mass. 165). (3) 
What constitutes “beneficial” legacy 
see infra text and note 45; and in- 
fra § 142 text and notes 74-76. 


[ec] In Montana, under Civ. Code 
§ 1729, a devise to one of two sub- 
scribing witnesses has been held void. 
In re Klein’s Hstate, 88 P. 798, 35 
Mont. 185. 


[d] In Wermont, under a statute 
providing that if a person other than 
an heir at law attests the execution 
of a will, to whom a beneficial devise, 
legacy, or interest is given by such 
will, such devise, legacy, or interest, 
so far only as concerns such witness, 
or a person claiming under him, shall 
be void unless there are three other 
competent witnesses to the will, a leg- 
acy to a witness who was not an heir 
at law was held void where there 
were not three other competent wit- 
ees Clark vy. Clark’s Estate, 54 


30. Clark v. Miller, 68 P. 1071, 70 
Pi 586, 65 Kan: 726% Cromwell) Ww 
Stevens, 278 S.W. 555, 212 Ky. 209; 
In re Dwyer, 182 N.Y.S. 64, 192 App. 
Div. 72; Orth v. Kaesche, 150 N.Y.S. 
957, 16d. Appabiv. [5 leh, Partie 1S) aN ele 
1071, 222 N.Y. 612]; In re Brown, 31 
Hun 166, 66 How.Pr. 289 [aff 13 N.E. 
928]; Morse y. Tilden, 72 N.Y.S. 30, 
35 Misc. 560 [mod on other grounds 
77 N.Y.S. 505, 74 App.Div. 132]; Mat- 
ter of Owen, 56 N.Y.S. 853, 26 Misc, 
179 [aff 62 N.Y.S. 919, 48 App.Div. 


507]; Orser’s Hstate, 4 N.Y.Civ.Proc. 

129; Smith’s HMstate, Tuck.Surr. (N. 

i.) (805 Croft: vy. Crotty, 4%Gratte45 

Via) eliOs. 

ae Nixon vy. Armstrong, 38 Tex. 
[a] Where all the subscribing wit- 


nesses are given bequests such a stat- 
ute renders void all such bequests. 


[§ 139 


there were not enough witnesses other than the wit- 
ness who was a beneficiary.*+ 
ception contained in some of the statutes in respect 
of gifts to an heir at law of the testator, a gift to 
such an heir who was an attesting or subscribing 
witness has been upheld.?? 
save to an attesting or subscribing witness, when it is 

necessary for him to testify in order to establish - 
the will, so much of the share of the testator’s es- 

tate as would have descended or been distributed to 

such witness, in case the will were not established, 

as will not exceed the value of the devise or bequest 

made to him in the will.** 
tamentary gift to a witness to a will? or to a sub- 
seribing witness*® applies only to an attesting or 
subseribing witness, and does not apply to a person, 
other than such a witness, who testifies when the will 
There is authority for the view that, 
notwithstanding a statutory provision avoiding a tes- 


By virtue of an ex- 


Some of the statutes 


A statute avoiding a tes- 


Nixon v. Armstrong, 38 Tex. 296. 


32. Fortune v. Buck, 23 Conn. 1; 
Clark v. Clark’s Estate, 54 Vt. 489. 


33. See statutory provisions; and 
Wiley v. Gordon, 104 N.BH. 500, 81 Ind. 
252 [citing Burns St. (1908) § 3144]; 
Cromwell v. Stevens, 278 S.W. 555, 212 
Ky. 209 (citing St. § 4836). 


[a] Construction and application 
of statute.—(1) A provision of Dece- 
dent Hst. L. § 27 that a subscribing 
witness would have been entitled to 
any share of the testator’s estate, in 
case the will was not established, 
then so much of the share that would 
have descended, or have been dis- 
tributed to such witness, shall be 
saved to him, as will not exceed the 
value of the devise or bequest made 
to him in the will, and he shall re- 
cover the same of the devisees or 
legatees named in the will, in propor- 
tion to, and out of, the parts devised 
and bequeathed to them, should be 
given such a construction as will ef- 
fect as nearly aS may be the purposes 
which the legislature had in mind in 
enacting it (In re Dwyer, 182 N.Y.S. 
64, 192 App.Div. 72. See Orser’s Es- 
tate, 4 N.Y.Civ.Proc.. 129° [citing) 2 
Rev. St. p 65 §§ 60, 61]; Smith’s Hs- 
tate, Tuck) /Surr: (CN.Y.) 83° ‘fasiito 
share of one of two subscribing wit- 
nesses under 3 Rev. St. (5th ed) p 146 
§ 45]), (2) ineluding the evil which 
the statute attempted to correct (In 
re Dwyer, supra). (3) The statute 
provides a remedy against the other 
devisees and legatees (In re Dwyer, 
supra), (4) but such remedy is not 
exclusive (In re Dwyer, supra), (5) 
Where the witness is the residuary 
legatee he should first resort to the 
residuary estate not disposed of (In 
re Dwyer, supra), (6) and if that 
proves insufficient to give him the 
share of the estate to which he is en- 
titled he may recover from the dev- 
isées and legatees (In re Dwyer, su- 
pra). (7) Where the witness is not 
a residuary legatee, the share saved 
to him by the statute must be ap- 
portioned and deducted “in proportion 
to and out of the parts devised and 
bequeathed.” In re Dwyer, supra. 


34. Sellards v. Kirby, 108 P. 78, 82 
Kan. 291, 28 L.R.A.N.S. 270, 186 Am. 
S.R. 110, 20 Ann.Cas, 214. 


35. Keller y. Reichert, 189 N.W. 
690, 49 N.D. 74. 


36. Sellards v. Kirby, 108 P. 73, 82 


| Kan. 291, 28 L.R.A.N.S. 270, 186 Am, 


S.R. 110, 20 Ann.Cas. 214; Keller v. 
Reichert, 189 N.W. 690, 49 N.D. 74. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 139-140] 


tamentary gift to an attesting witness, a beneficiary 
under a will who signs his name to the will at the 
place for signatures of subscribing witnesses does 
not thereby avoid his beneficial interest if he signs 
merely as a witness to the signature of a subserib- 
ing witness who is a marksman.** 


Incidental benefit to attesting or subscribing wit- 
ness.*5 The view has been expressed that a statute 
avoiding beneficial devises, legacies, and gifts to a 
subscribing witness does not avoid a devise to a per- 
son other than a subscribing witness, even though 
the subscribing witness might incidentally receive 
some benefit from the devise.*® So the validity of 
testamentary gifts to various entities or organiza- 
tions has been recognized or upheld in the face of 
the alleged incompeteney of an attesting or sub- 
seribing witness because of some allegedly incidental 
interest as a member of, or stockholder in, such enti- 
ty or organization,*® as, for example, a gift to a fra- 
ternal4! or charitable** corporation where a mem- 
ber or members of such corporation were attesting or 
subseribing witnesses, or a gift to a town in trust for 
the poor where the subscribing witnesses were tax- 
payers of the town.*® 


Gift to attesting or subscribing witness as trustee. 
In general the statutes here considered do not in- 
validate a testamentary gift to an attesting or sub- 
scribing witness as trustee,** at least where the stat- 
ute avoids “beneficial” gifts to such a witness.*® 
Eyen though the gift is held void under the statute 
in so far as the trustee’s interest is concerned, the 
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interest of the beneficiaries under the trust who are 
not subseribing witnesses may stand.*® 


Gifts for services as executor. A gift by will to 
an executor as compensation for his services as such 
over and above his commissions is not invalidated be- 
cause he was a subscribing witness under a statute 
voiding “beneficial” testamentary gifts to subserib- 
ing witnesses.*7 


Appointment of executor or trustee.4* The view 
has been taken that a statutory provision avoiding a 
gift to an attesting or subscribing witness does not 
invalidate the appointment of an executor who was 
a subscribing witness*® merely because he would be 
entitled to the commissions allowed by statute.°® A 
statute rendering void any beneficial interest which 
may be given to a subscribing witness, unless the 
will be otherwise attested by a sufficient number of 
witnesses other than such subscribing witnesses, has, 
however, been construed to include the interest of 
an executor so as to prevent his acting as executor 
if his testimony is required,®! and a like rule has 
been recognized or applied in respect of the ap- 
pointment of a corporate executor®? or trustee? 
where a stockholder of the corporation is a sub- 
seribing witness. 

[§ 140] (2) Holographic or Nuncupative Will. 
In jurisdictions in which attestation of a holographic 
will is not required,®* the view has been taken that 
statutes avoiding testamentary gifts to attesting 
witnesses do not apply to such wills®® and devisees 
and legatees may be competent witnesses to prove 


37. Boone v. Lewis, 9 S.E. 644, 103 
N.C. 40, 14 Am.S.R. 783 [disappr 
Wigan v. Rowland, 11 Hare 157, 45 
Hng.Ch. 157, 68 Reprint 1229]. 


38. Effect of stockholder’s attesta- 
tion on appointment of corporation as 
trustee or executor see infra text and 
note 53. 


39. Sullivan v. Sullivan, 106 Mass. 
474, 8 Am.R. 356. See Rockland Trust 
Co. v. Bixby, 142 N.E. 107, 247 Mass. 
449 (where a gift to a lodge of Masons 
was upheld). 


40. In re Marston, 8 A. 87, 79 Me. 
25. 


Competency of member of charita- 
ble or religious association as witness 
in general see infra § 333. 


41. Kennett v. Kidd, 125 P. 36, 87 
Kan. 652, 44 L.R.A.N.S. 544, Ann.Cas, 
1914A 592 [aff 130 P. 691, 89 Kan. 4, 
44 L.R.A.N.S. 549, Ann.Cas.1914C 
654]. 


42. Quinn v. Shields, 17 N.W. 437, 
62 Iowa 129, 49 Am.S.R. 141. 


[a] Rule applied notwithstanding 
one of two subscribing witnesses 
might have a contingent interest in 
the property of the corporation on its 
dissolution. Quinn v. Shields, 17 N. 
W. 437, 62 Iowa 129, 49 Am.S.R. 141. 


{b] In Connecticut, under a stat- 
ute providing that the interest of any 
witness in a community, church, so- 
ciety, ete, which is beneficially in- 
terested in a devise shall not invali- 
date it nor affect the competency of 
such witness, it was held that a be- 
quest in trust for the poor of a reli- 
gious society is not rendered invalid 
by the fact that the witnesses to the 
will are members of such society. 
Goodrich’s Appeal, 18 A. 49, 57 Conn. 
275. 

[68 C. J.—23] 


43. 
25. 


Competency of taxpayer as attest- 
ing witness to will making gift to 
municipality see infra § 332. 


44. Hogan v. Wyman, 2 Or. 302. 
See Key v. Weathersbee, 21 S.H. 324, 
43 S.C. 414, 49 Am.S.R. 846 (where a 
devise which at most provided that a 
subscribing witness should act as 
trustee to pay over to others the 
rents and profits of the real estate 
was upheld). 


45. -Lord v. Miller, 178 N.E. 649, 
277 Mass. 308; Sullivan v. Sullivan, 
106 Mass. 474, 8 Am.R. 356; Barnard 
v. Crossman, 7 N.Y.S. 275, 54 Hun 
53; Pruyn v. Brinkerhoff, 57 Barb. 
(N.Y.) 176, 7 Abb.Pr.N.S. 400; Mc- 
Donough v. Loughlin, 20 Barb. (N.Y.) 
238. 


[a] Rule applied where the ap- 
plicable statute avoided “beneficial” 
devises, bequests, and the like to at- 
testing or subscribing witnesses. 
Lord v. Miller, 178 N.E. 649, 277 Mass. 
308; Sullivan v. Sullivan, 106 Mass. 
474, 8 Am.R. 356; McDonough v. 
Loughlin, 20 Barb. (N.Y.) 238. 


{b] Illustrations.—(1) A devise 
of property ‘‘to hold for the benefit 
of his children if he so elects,’ the 
words “if he so elects” being con- 
strued to apply only to the office of 
trustee. Barnard v. Crossman, 7 N.Y. 
S. 275, 54 Hun 53. (2) A devise in 
trust to make partition and for vari- 
ous special purposes. Pruyn v. 
Brinkerhoff, 57 Barb. (N.Y.) 176, 7 
Abb.Pr.N.S. 400. 


46. Olson v. Larson, 150 N.E. 337, 
320 Ill. 50. See also In re Wiese’s 
Estate, 153 N.W. 556, 98 Neb. 463, L. 
R.A.1915E 832 (where, however, the 
effect on the trustee’s interest was 
not decided). 


In re Marston, 8 A. 87, 79 Me. 


Upholding trust notwithstanding 
incapacity of trustee in general se* 
infra \Xc0L in’ 69 Coy.;) Strusts ess siz, 


339. 

47. Pruyn v. Brinkerhoff, 57 Barb. 
CNEY DUT 6, i AbbsPiiNise = 0.0lmmCin 
which it was said that such gift 


stands in the same position and par- 
takes of the same character as the 
commissions of an executor; that it 
is not an absolute gift and hence not 
within the statute). Conrpare Eng- 
lish cases supra § 138 note 17 [a]. 


48. Competency or qualification of: 


Executor in general see Executors and 
Administrators §§ 66-77, 188-230. 
Trustee in general see infra XII in 

69 C.J.; Trusts §§ 326-338, 411-432. 


49. State v. Superior Court for 
PP okane County, 255 P. 960, 143 Wash. 


Competency of executor as attest- 
ing witness see infra § 326. 


50. McDonough vy. Loughlin, 20 
Barb. (N.Y.) 238. See In re Williams’ 
Will, 145 P. 957, 50 Mont. 142 (where, 
however, the executor was not a sub- 
scribing witness). 


51. Jones v. Grieser, 87 N.E. 295, 
238 Ill. 183, 15 Ann.Cas. 787. See Ol- 
son v. Larson, 150 N.E. 337, 320 Ill. 
50 (apparently recognizing rule). 


52. Olson v. Larson, supra; Scott 
v. O’Connor-Couch, 111 N.E. 225 2a 
Ill. 395, L.R.A.1916D 179. 


53. Olson v. Larson, 150 N.E. 
320 Il. 50. per 
54. Attestation of 
wills in general see infra § 405. 


55. Cromwell v. Stevens, 278 S.W. 
555, 212 Ky. 209; WHarl v. Vairin’s 
ea pa 175 Ky. 468; In re 

estfeldt’s ill, 125 .S.E. 531, 
N.C. 702. por 


holographic 
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such a will without losing their devises and lega- 
cies,°® even though they actually attested the will.*’ 
So the view has been taken that a statute voiding a 
legacy or devise to a “subscribing witness” has no 
application to nuncupative wills, and the fact that 
the testimony of a legatee under such will is essen- 
tial to prove it does not avoid the legacy.® 


[§ 141] (3) Will Proved or Provable Independ- 
ently of Witness Benefited.®® Under a statute pro- 
viding that no subseribing witness to any will can 
derive any benefit therefrom unless there is a spec- 
ified number of disinterested and competent witness- 
es to the same, a testamentary gift to a subscribing 
witness may be given effect if there are other wit- 
nesses of the required number who are disinterested 
and competent.®® So, in general, under statutes in- 
validating a testamentary gift to an attesting or sub- 
seribing witness if the will cannot otherwise be prov- 
ed than by the testimony of such witness, where the 
will ean duly be proved independently of the testi- 
mony of such witness, the fact that he was a witness 
to the will does not affect the validity of the gift to 
him,*! at least where the witnesses, sufficient as 
to number and competency, other than the benefici- 
ary are not themselves beneficiaries,®? and it has 
been held or recognized that this rule applies even 
where the witness who is a beneficiary actually tes- 
tifies when the will is offered for probate.*? There is, 
however, authority for the view that a gift to an at- 
testing witness is void, under a statute of the latter 
type, where he was needed to make up the number of 
attesting witnesses required by law even though his 
testimony was not needed to prove the will.** So 
also it has been held, under a statute which, without 


56. In re Westfeldt’s Will, 125 S.E. 
531, 188 N.C. 702. 


57. Cromwell v. Stevens, 278 S.W. 
555, 212 Ky. 209; Harl v. Vairin’s 


WILLS 


in construing Code § 2529 said: 
will may be otherwise proved when 
there is an extra or superfluous at- 
testing witness, beyond the number 


qualification, renders null and void a gift to an at- 
testing witness, that such a witness cannot take 
under the will even though the number of witnesses 
is in excess of that required by statute and the wit- 
ness who is benefited need not testify in order to 
prove the will.®® 


[§ 142] 2. Codicils.2¢ The provision of 25 Geo. 
II ¢ 6, avoiding a devise to an attesting witness, was 
by its express terms applicable to codicils.°* While 
the present English Wills Act, avoiding a beneticial 
testamentary gift to an attesting witness, refers in 
its terms only to a will,®* it has apparently been rec- 
ognized that the act applies to a codicil containing a 
gift to a witness attesting such codicil,®® and, where 
a beneficiary under a will witnesses both the will and 
a codicil thereto, he can take nothing by the will.7° 
In England a beneficiary under a will does not, how- 
ever, lose his rights thereunder in consequence of his 
being an attesting witness to a codicil referring to 
or confirming it,71 and a residuary legatee does not 
lose his rights under the will by witnessing a codi- 
cil which revokes legacies and thus indirectly bene- 
fits him by increasing the residue;*? a gift to an at- 
testing witness may be rendered effectual if the will 
is republished by a codicil not attested by the bene- 
ficiary if the codicil refers to the will.7* 


United States. A statutory provision rendering 
void a beneficial devise, legacy, or the like to a per- 
son attesting a codicil has been given effect in hold- 
ing void a testamentary gift to a person so attest- 
ing.7* So a statutory provision that a beneficial de- 
vise or legacy to a subscribing witness shall be void 
unless there is a specified number of other competent 


“A ,102 N.J.Eq. 
203 


N.J.Eq. 


66. Republication by codicil in 
general see infra §§ 576-590. 


Phe [aff 145 A. 921, 104 


Ex’r, 194 S.W. 546, 175 Ky. 468. 


58) Smith vy. Crotty, 88 iS. Ey 110, 
112 Ga. 905. Compare cases infra § 
420, as to competency of beneficiaries 
as witnesses to nuncupative will. 


59. Number of witnesses required 
on probate of will see infra §§ 804, 805. 


60. Hawkins v. Hawkins, 6 N.W. 
699, 54 Iowa 443. 


61. Calvert v. Calvert, 271 S.W. 
1082, 208 Ky. 760; Doyle v. Brady, 
185 S.W. 1133, 170 Ky. 316; Williams 
v. Bell, 63° So. 646, 106 Miss. 302: 
Caw v. Robertson, 5 N.Y. 125; Cornell 
v. Woolley, 1 Abb.Dec. (N.Y.) 441, 3 


Keyes 378, 2 Transcr.A. 380, 4 Abb. 
Pr.N.S. 40, 438 How.Pr. 475 [aff 47 
Barb. 327]; In re Tactkian’s Estate, 


179 N.Y.S. 188, 109 Misc. 519; In re 
Johnson’s Will, 75 N.Y.S. 489, 37 Misc. 
334; Morse v. Tilden, 72 N.Y.S. 30, 
35 Mise. 560 [mod on other grounds 
77 N.Y.S. 505, 74 App.Div. 132]; Mat- 
ter of Owen, 56 N.Y.S. 853, 26 Misc. 
179 [aff 62 N.Y.S. 919, 48 App.Div. 


507]; Davis v. Davis, 27 S.E. 328, 438 
W.Va. 300. 
[a] RBule applied where will was 


provable by one attesting witness. 
Calvert v. Calvert, 271 S.W. 1082, 208 
Ky. 760; Doyle v. Brady, 185 S.W. 
1133, 170 Ky. 316; Davis v. Davis, 27 
S.E. 323, 48 W.Va. 300. But see Vir- 
ginia case infra note 64. 


62. Nixon v. Armstrong, 38 Tex. 
296. See Bruce v. Schuler, 62 S.H. 
C7 LOS “ViawOU0s Clits 200 dz. R2ASN.S, 
686, 15 Ann.Ca’s. 887 (where the court, 


required by the statute’’). 


68. Calvert v. Calvert, 271 \S.W: 
1082, 208 Ky. 760; Cornwell v. Wool- 
ley, 1 Abb.Dec. 441, 3 Keyes 378, 2 
Transecr.A. 380, 4 Abb.Pr.N.S. 40, 43 
How-Pr. 47 or fait) 47" Barbs 32 ale aa 
re Tactkian’s Estate, 179 N.Y.S. 188, 
109 Misc. 519; Matter of Owen, 56 N. 
Mi. S00, 26, Mise. 179) Patt 62) IN.Y.S. 
919, 48 App.Div. 50]. 


[a] Rule applied where the wit- 
ness who was a legatee was a non- 
resident. Cornwell v. Woolley, 1 
Abb.Dec. 441, 3 Keyes 878, 2 Transcr. 
A. 380, 4 Abb.Pr.N.S. 40, 43 How.Pr. 
475 [aff 47 Barb. 327]. 


64 Bruce v. Schuler, 62 S.E. 973, 
108” Va. 6704 be LURVAN Ss 16865 315 
Ann.Cas. 887. 


[a] Thus (1) in construing Code 
(1904) § 2529, the view was taken 
that the words “if the will may not 
otherwise be proved” have reference 
to a case where the devisee or lega- 
tee is needed as an attesting witness 
to make up the number required by 
law (Bruce v. Schuler, 62 S.BE. 973, 108 
Va. 670, 85 LiRiA.N.S.)686) 15. Ann, 
Cas. 887), (2) and a determination of 
the lower court that a devise or be- 
quest to one of two subscribing wit- 
nesseS was void was upheld even 
though the due execution of the will 
could be proved by the testimony of 
one subscribing witness (Bruce v. 
Schuler, Supra, But see Kentucky and 
rss: Virginia cases supra note 61 
a]). 


65. Patanska v. Kuznia, 141 A. 88, 


67. St. 25 Geo. Il c6 § 1. 


[a] Statute was applied in holding 
void a devise to a person who attest- 
ed a codicil which contained a devise 
to such person. Denne y. Wood, 4 L. 
Je CHO Savone 


63y Stay Victi.c 26 Sib: 
69. See In re Marcus, 57 L.T.Rep. 
N.S. 399; and cases infra this note 


and passim note 70. 


[a] Representatives excluded.— 
Where the will specifically excluded 
representatives of beneficiaries who 
should die before distribution and by 
a codicil to which one of such bene- 
ficiaries was an attesting witness 
such provision as to exclusion was 
cancelled the representatives of such 
attesting witness were not entitled to 
the benefit of the codicil. Gaskin v. 
Rogers, L.R. 2 Has 284. 


70. In re Marcus, supra. 


71. Inre Trotter, [1899] 1 Ch. 764; 
Gurney v. Gurney, 3 Drew. 208, 61 Re- 
print 882; Tempest v. Tempest, 2 
Kay & J. 635, 69 Reprint 937; Denne 
v. Wood, 4 L.J.Ch.0.8S, 57; 
cus, 57 L.T.Rep.N.S. 399. 


72. Gurney v. Gurney, 3 Drew. 208, 
61 Reprint 882. 


73. %In re Trotter, [1899] 1 Ch. 764; 
Allen v. Maddock, 11 Moore P.C, 427, 
14 Reprint 757. 


74. Roberts v. Wright, 136 A. 486, 


48 R.I. 139. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


In re Mar-. 
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§§ 142-144] 


subscribing witnesses to the will has been applied to 
a codicil’® in holding that legacies to subscribing 
witnesses were beneficial and therefore void.’® Like- 
wise, under a statutory provision that if any person 
shall be a subscribing witness in the execution of 
any will in which any interest is passed to him and 
such will cannot be proved without his testimony or 
without proof of his signature as witness such will 
shall be void only as to him and persons claiming 
under him, a testamentary gift to one of the two sub- 
seribing witnesses to a codicil, contained in such cod- 
icil, is void,*? but the provisions for other benefi- 
ciaries may be given effect if otherwise valid.78 It 
has been held, however, that a statutory provision 
avoiding a testamentary gift to a subscribing: wit- 
ness if the will cannot be proved without the tes- 
timony of such witness does not render void a lega- 
ey contained in a will because the legatee who was 
not a witness to the will was a subseribing witness 
to a codicil which made no provision for him,’® es- 
pecially where the will alone is proved.®° 


[§ 143] J. Spouse of Subscribing Witness*1—1. 
England and Canada. By the express provisions 
of the English Wills act, a devise or bequest to the 
husband or wife of an attesting witness is void.*? 


The statute does not, however, invalidate a gift to the. 


husband of an attesting witness as a trustee.’ In 


75. Lougee v. Wilkie, 95 N.E. 221, 
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marksman.—A person who as witness 


[68 C.J.] 525 


Ontario a testamentary gift to the husband or wife 
of an attesting witness is void by virtue of statutory 
provision.** In British Columbia, without specifical- 
ly referring to the particular applicable statute, the 
invalidity of a gift in trust for the benefit of the 
wife of an attesting witness has been recognized.*® 


Codicil.*® In England a gift to the husband of an 
attesting witness may be rendered effectual if the 
will is republished by a codie¢il not attested by such 
witness if the codicil refers to the will,87 and in 
Ontario there is apparently authority for the view 
that a gift to the wife of an attesting witness is ren- 
dered valid by a codicil reviving the will, to which 
such witness was not a witness.*® 


[§ 144] 2. United States. Some statutes by their 
express terms avoid a testamentary gift to the hus- 
band or wife of an attesting witness®® unless there 
is a certain number of other competent witnesses to 
the will,°° or if the will cannot be proved without the 
testimony of such witness.°! A statute of this lat- 
ter type does not invalidate a gift to the husband or 
wife of an attesting witness where the will may 
duly be proved without the testimony of such wit- 
ness.°? Where the statute contains no provision as 
to the validity of a gift to the husband or wife of a 
witness to the will, the question as to whether a stat- 


attesting witness to the share of the 
estate of the testatrix to which such 


209 Mass. 184. 
76. Lougee v. Wilkie, supra. 


[a] Particular testamentary gifts. 
—(1) Under Rev. L. c 135 § 8, a leg- 
acy to one of the three witnesses to 
a codicil of all money left by the tes- 
tatrix to another legatee, after the 
death of that legatee and the payment 
of her funeral expenses, etc., was a 
“beneficial” legacy and void. Lougee 
v. Wilkie, 95 N.E. 221, 209 Mass. 184. 
(2) So, under such statute, a legacy 
of money to one of three subscribing 
witnesses to a codicil, to be ‘“‘held in 
trust by my executors, the income 
to be paid her as they think best, for 
her support, the principal not to be 
used unless necessary,’ was a ‘“‘ben- 
eficial” legacy, and void. - Lougee v. 
Wilkie, supra. 


[b] Legacy in codicil of less value 
than that in original will may be re- 
garded as a “beneficial” legacy since 
in determining the question the legacy 
in the codicil is to be considered by 
itself without reference to the fact 
that the testator had contemplated 
the legatee’s receiving a different leg- 
acy under a will which had not be- 
come effective. Lougee v. Wilkie, 95 
N.E. 221, 209 Mass. 184. 


77. Wiley v. Gordan, 104 N.E. 500, 
181 Ind. 252. 
78. Wiley v. Gordan, supra. 

79. In re Johnson’s Will, 75 N.Y.S. 
489, 37 Misc. 334, 2 Mills Surr. 513. 
80. In re Johnson’s Will, supra. 

81. Competency of husband or wife 
of beneficiary as witness see infra § 
325. 
$2, St, 1 Vict. ¢ 268.15, 

[a] Gift to husband of attesting 


witness held void see In re Town- 
send, 34 Ch.D. 357. 


[b] Gift to wife of attesting wit- 
ness held void see Alpine v. Stone, 
(1904] 1 Ch. 543. 


{[c] Statute applied see Cresswell 
vy. Cresswell, L.R. 6 Eq. 69. 


[d] Witnessing signature of 


signs his name to attest the marks of 
persons who had by mark attested the 
will was treated as an attesting wit- 
ness so as to render invalid a gift to 
the wife of the person so signing his 
name. Wigan v. Rowland, 11 Hare 
157, 45 Bng.Ch. 157, 68 Reprint 1229. 


[e] Before enactment of such stat- 
ute, the view was taken that a devise 
to the husband or wife of an attesting 
witness was not void. Hatfield v. 
Thorp, 5 B.&Ald. 589, 7 E.C.L. 322, 106 
Reprint 1305. 


83. Phipps v. Pitcher, 1 Madd. 144, 
56 Reprint 55, 6 Taunt. 220, 1 E.C.L. 
585, 128 Reprint 1018. 


84 Freel v. Robinson, 
651, 13 Ont.W.R. 1164. 


[a] Gift to wife of attesting wit- 
ness held void see Freel v. Robinson, 
C3) Ont. w651ier dos OntaywWern. 1164 
Farewell v. Farewell, 22 Ont. 573. 


[b] Gift to husband of attesting 
witness held void see Freel v. Robin- 
son, 18 Ont.L. 651, 13 Ont.W.R. 1164. 


[c] When 25 Geo. IIc 681 was in 
force a testamentary gift to the wife 
of an attesting witness was not ren- 
dered invalid by such statute. Ryan 
v. Devereux, 26 U.C.Q.B. (Ont.) 100. 


85. Re Fry, 18 B.C. 63. 


86. Republication by codicil 
general see infra §§ 576-590. 


87. Anderson v. Anderson, L.R. 13 
Eq. 381. 


88. Purcell v. Bergin, 20 Ont.App. 
535. 


89. See statutory provisions. 


[a] In South Carolina (1) under 
Rev. St. § 1991, providing that a de- 
vise, legacy, or bequest to 'the husband 
or wife of a subscribing witness shall 
be void to the extent that property, 
estate, or interest so devised or be- 
queathed shall exceed in value any 
property, estate, or interest to which 
the husband or wife of such witness 
would be entitled on the failure to 
establish such will, the propriety of 
cutting down a gift to the wife of an 


18 Ont.L. 


in 


wife would have been entitled as heir 


at law of the testatrix was recognized. 


Key v. Wetherbee, 21 S.E. 324, 43 S.C. 
414, 49 Am.S.R. 846. (2) In respect 
of a gift of property in which such 
wife did not take a beneficial interest, 
but at most was merely a trustee in 
respect of such property, the statute 
did not invalidate the gift. Key v. 
Wetherbee, supra. 


90. See statutory provisions. 


[a] Testamentary gift held void 
under statute see Powers v. Godwise, 
52 N.E. 525, 172 Mass. 425 (gift to 
wife of subscribing witness). 


{[b] In Vermont (1) Act No. 109, 
approved Nov. 5, 1884, providing that 
legacies to the wife or husband of an 
attesting witness shall be void, was 
not retrospective. Giddings v. Tur- 
geon, 4 A. 711, 58 Vt. 106. (2) Under 
the statute, now Gen. L. § 3211, which 
provides that if a person, other than 
an heir at law, attests the execution 
of a will, to whom, or to whose wife 
or husband, a beneficial devise, legacy, 
or interest is given by such will, such 
devise, legacy, or interest shall, so 
far only as concerns such person, or 
the wife or husband of such person, 
or one claiming under them, be void, 
unless there are three other competent 
witnesses to such will, a testamentary 
gift to the husband of an attesting 
witness has been held void where such 
witness was one of only three attest- 
ing witnesses (In re Knapp’s Will, 146 
A. 253, 102 Vt. 143), (3) even though 
the beneficiary was an heir at law 
of the testator (In re Knapp’s Will, 
supra). 


91. See statutory provisions. 

92. Davis v. Davis, 27 S.E. 323, 42 
W.Va. 300. 

[a] Rule applied (1) where the 


will was provable by one of the two 
subscribing witnesses. Davis /yv. 
Davis, 27 S.B. 3238, 48 W.Va. 300. (2) 
Number of witnesses necessary to 
Drone will in general see infra §§ 804, 
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ute avoiding a testamentary gift to an attesting or 
subseribing Witness is to have the effect of render- 
ing void a gift to the husband or wife of such wit- 
ness has arisen.°? In some early cases the view was 
taken that certain statutes of this type avoid gifts of 
this character,?* as, for example, a gift to the wife 
of a witness to the will®® and a gift to the husband 
of a witness to the will,®* on the theory, according to 
some cases, that husband and wife are in legal in- 
tendment one person, and that a gift to one is a gift 
to both.27 These decisions have, however, expressly 
been disapproved in a well considered Massachusetts 
decision which held that, since the only devises which 
the statute in question declared to be void were 
beneficial devises to a subscribing witness, the stat- 
ute did not avoid gifts of the character under con- 
sideration,®® and, therefore, that the statute did not 
avoid a devise to the husband of a subscribing wit- 
ness.2® The rule of the Massachusetts decision and 
the reasoning in support of it was adopted in at least 
one other jurisdiction.1 Where, because of statutes 
changing the common-law rule, no legal intendment 
of unity of person exists, it is very generally held 
that a gift to husband or wife of an attesting wit- 
ness is not avoided by a statute avoiding a gift to an 
attesting witness,” as, for example, where the hus- 
band is a witness and his wife is a beneficiary,* or 
where the wife is a witness and the husband is a ben- 
eficiary.* A denial that this type of statute renders 
void a gift to the husband or wife of a witness to the 
will has left such witness an incompetent witness 


93. See cases infra notes 94-1. 
94, Winslow v. Kimball, 25 Me. 


WILLS 


Kittredge v. Hodgman, 32 A. 158, 67 
N.H. 254, 68 Am.S.R. 661. 


[§§ 144-145 


to the will in some jurisdictions under the common- 
law, or statutory, rule which renders incompetent as 
a witness to a will. the husband or wife of a person 
who is a beneficiary under the will,® and, therefore, 
in some eases has resulted in rendering the whole 
will void for lack of due attestation where the sub- 
scribing witness is the husband® or wife’ of a benefi- 
ciary under the will; conversely, a construction that 
the statute avoids a gift to the husband or wife of 
a witness to the will may render the will operative in 
other respects where the subscribing witness is the 
husband® or wife® of a beneficiary. 


[§ 145] K. Slayer of Testator or of Beneficiary of 
Will and Persons Guilty of Other Misconduct.‘ 
Under the civil law one eannot take property by in- 
heritance or will from one whom he has murdered.** 
The view has been taken that, even in the absence of 
statutory provisions governing the matter, a bene- 
ficiary under a will who murders the testator to make 
the will operative,!? or even who is guilty of a lower 
gerade of crime, such as manslaughter, in killing the 
testator,!? cannot take under the will under the prin- 
ciple that no one can take advantage of his own 
wrong,'* and it seems that it is not a necessary con- 
dition to the application of the disqualification rule 
that there should be conyiction.t> A limitation on 
this view has apparently been made in at least one 
jurisdiction in laying down the rule that the killing of 
the testator by the devisee for the purpose of obtain- 
ing the benefits given by the will does not render the 


Heir or distributee who murders 


See Gid- decedent to hasten inheritance see 


493; Jackson vy. Durland, 2 Johns.Cas. 
CNY.) ol4- Jackson iv. Woods, 1 
Johns.Cas. (N.Y.) 163. 


95. Jackson v. Durland, 2 Johns. 
Cas. (N.Y.) 314; Moore v. MeWil- 
liams,,24 S.C.Eq. 10. Compare Wood- 
bery v. Collins, 1 S.C.Eq. 424 (where 
a testamentary gift of personal prop- 
erty to the wife of a witness to the 
will for her life and the life of her 
husband was upheid where the will 
was proved by one of two other wit- 
nesses). 


96. Winslow v. Kimball, 25 Me. 
493; Jackson v. Woods, 1 Johns.Cas. 
GNI) 63: 


97. Jackson v. Durland, 2 Johns. 
Cas. (N.Y.) 314; Jackson v. Woods, 
f Johns: Cas: vON. Yi )r163. 


98. Sullivan v. Sullivan, 106 Mass. 
474, 8 Am.R. 356. See supra note 90 
[a] for later statute in Massachu- 
setts). 


99. Sullivan v. Sullivan, supra. 


1. Fisher v. Spence, 37 N.E. 314, 
150 Ill. 253, 41 Am.S.R. 360. 


2) In re Holt’s Will, 57, Now. 219, 
56 Minn. 33, 45 Am.S.R. 434, 22 L.R.A. 
481 (where it was said that, under the 
Minnesota statutes, the husband has 
no direct or certain interest in the 
legacy of his wife; that It is absolute- 
ly hers in her own right and free from 
his control); Hodgman y. Kittredge, 
32 A. 158, 67 N.H. 254, 68 Am.S.R. 661 
(where it was said that in New Hamp- 
shire “the common law unity of hus- 
band and wife no longer exists. 
Neither has any legal interest in a 
devise or legacy to the other’). 


3. In re Holt’s Will, 57 N.W. 219, 


56 Minn. 33, 45 Am.S.R. 434, 22 L.R.A. 
481; Rucker v. Lambdin, 20 Miss. 230; 


dings v. Turgeon, 4 A. 711, 58 Vt. 106, 
112 (where it was said: “If the legis- 
lature had intended to confer the pow- 
er to declare a legacy given to the 
wife of an attesting witness void, and 
thus make the husband a_ competent 
witness, it is probable they would 
have employed some such language to 
express that intention as is used in 
the 16th section of 1 Vict. c. 26, by 
which it is provided that such a 
legacy, as well as those that are speci- 
fied in our statute, shall be utterly 
null and void’). 


4 Gamble v. Butchee, 30 S.W. 861, 
87 Tex. 643. See Fortune v. Buck, 
23 Conn. 1 (where the question as to 
the applicability of the statute is dis- 
cussed but not decided). 


5. Common-law rule or statute 
rendering husband or wife of bene- 
reget invalid in general see infra 


6. Fisher v. Spence, 37 N.E. 314, 
150 Ill. 258, 41 Am.S.R. 360; Hodgman 
v. Kittredge, 32 A. 158, 67 N.H. 254, 68 
Am.S.R. 661. See Rucker v. Lambdin, 
20 Miss. 230 (where a will was void 
as to realty). 


7 ‘Fisher v. Spence, 37 N.BE. 314, 
150 Ill. 253, 41 Am.S.R. 360; Sullivan 
Secu tyen, 106 Mass. 474, 8 Am.R. 


8. Jackson v. Durland, 2 Johns. 
Cas. (N.Y.) 314; Moore v. McWil- 
liams, 24 S.C.Eq. 10. 


9. Winslow v. Kimball, 25 Me. 493; 
ea v. Woods, 1 Johns,.Cas. (N.Y.) 
10. Right of: 


Beneficiary who feloniously causes 
een of insured see Life Insurance 


Descent and Distribution §§ 77, 101. 


11. See Riggs v. Palmer, 22 N.E. 
188; 115. NY. 506), 12° Aim. SuRe Silos 
L.R.A. 340 and note, 23 Abb.N.Cas. 
452 [cit Code Napoleon § 727; Dom. 
pt 2b 1 tit 1 § 3; Mackeldy Rom. L. 
pp 530, 550]. 


12. Riggs v. Palmer, 22 N.E. 188, 
115 NOY. 506) 12) Amis... 819,25 danke 
340 and note, 23 Abb.N.Cas. 452. See 
McKinnon vy. Lundy, 21 Ont.A. 560 
Foy on other grounds 24 Can.S.c. 


13. In re Hall, [1914] P.1; Lundy 
v. Lundy, 24 Can.S.C. 650 [rev 21 Ont. 
A. 560] (devisee convicted of man- 
attend for killing testatrix, his 
wife). 


14 Riggs v. Palmer, 22 N.E. 188, 
115 N.Y. 506, 12 Am.S.R. 819, 5 L.R.A. 
340 and note, 23 Abb.N.Cas. 452; In re 
Hall, [1914] P. 1; Lundy v. Lundy, 24 
Can.8.C. 650. 


[a] Public policy requires that a 
person convicted of feloniously killing 
a testator should not take the benefit 
of the crime. In re Hall, [1914] P. 1. 


15. In re Houghton, [1915] 2 Ch. 
173. See Ellerson v. Westcott, 34 N. 
Y.S. 813, 88 Hun 3889, 2 N.Y.Ann.Cas. 
118 [rev on other grounds without 
consideration of this question 42 N.B. 
540, 148 N.Y. 149, 2 N.Y.Ann.Cas. 420, 
and rearg den 43 N.H. 986, 148 N.Y. 
755] (where the view was expressed 
that the fact that the devisee has not 
been criminally tried or charged with 
producing the testator’s death does 
not prevent an attack on the right of 
the devisee to take under the will on 
that ground). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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will void but merely authorizes a court of equity to 
deprive the devisee of the fruits of his iniquity.'® 
There is authority for the view that the fact that a 
lunatic, who could not be found guilty of any offense, 
kills the testator does not prevent his taking under 
the will.t? <A statutory provision that no person 
who feloniously takes the life of another shail take 
by devise or legacy from him any portion of his es- 
tate is a publie statute governing a particular sub- 
ject,?§ and the courts may not by judicial interpreta- 
tion enlarge the legislative intent.1® Such statute 
is in effect a penal statute and must be strictly con- 
strued.?° The provision of the civil code, relating 
to forfeiture of heirs’ share in property embezzled or 
concealed, does not apply to a legatee who is the ex- 
ecutrix of the estate.24 Assuming that, under the 
civil code, defamation of the testator’s memory by 
a legatee may be such grievous injury as warrants 
revocation of a bequest at the suit of other legatees 
or heirs, an attack on the will for unsoundness of 
mind of the testator is not such grievous injury to 
the testator’s memory as is required.?? 


[§ 146] I. Governmental Bodies or Body Poli- 
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prohibition a sovereign government may be a bene- 
ficiary under a will,?4 but, in order to take, such 
government must come within the provisions of the 
applicable statute in respect of who may take under 
a will,?* and in determining the validity of a devise 
of real property to a sovereign government, the law 
of the state in which the land is located will gov- 
ern.” 


[§ 147] M. Unincorporated Associations.**7 Ac- 
cording to some cases a devise of land cannot be 
made to an unincorporated society or association by 
name,?® unless there is a statute authorizing it,”? 
although such devise may be made to trustees for 
the benefit of such a society or association.?®° In 
some cases the view has been taken that an unincor- 
porated association capable of identification may 
take an unconditional bequest of personalty not 
charged with a permanent trust or use,?? and stat- 
utes in some jurisdictions have permitted unincor- 
porated societies to take bequests.*? In some juris- 
dictions, however, in the absence of statutory au- 
thorization, an unincorporated association has not 
the legal capacity to receive a direct bequest.** 


tic.2? In the absence of statutory or constitutional | Even in jurisdictions which recognize the right of 
16. Ellerson y. Westcott, 42 N.H.| United States see United States § 84;| tion for charitable purpose see Char- 

540, 148 N.Y. 149, 2 N.Y.Ann.Cas. 420 Charities § 54 ities §§ 55, 56. 

{rearg den 43 N.E. 986, 148 N.Y. 755]. 25) UseSay som: 94-1) Sea th.o4 ty Peon eecves| tv. a oetecma camer ee 
17.. In re Houghton; [1915] 2 Ch.|/Ed. 192 [aff 52 N.Y. BD, ala “Am.R. (Tenn.) 644. 

L73. 7511; In re Beck’s Estate, 121 P. 784, 20. Cobb v. Denton, 6 Baxt. 
18. In re Emerson’s Estate, 183 N. 1057, 44 Mont. 561. (Tenn.) 235; Dickson v. Montgomery, 


W. 327, 191 Iowa 900. [a] 


“Person’”’ (1) as used in 2 Rev. 


1 Swan (Tenn.) 348. See Stone v. 


19. In re Emerson’s Estate, supra. 


[a] Murder of life tenant.—Where 
a testator gave the rents, issues, and 
profits of his property to his wife and 
son equally for the life of the wife, 
and provided that if the wife prede- 
ceased the son the property should go 
to the son absolutely, the killing of 
the wife by the son was not within 
Code Suppl. (1913) § 3386, providing 
that no person feloniously taking the 
life of another shall inherit from such 
person or take anything from him by 
devise or legacy. In re Emerson’s 
Estate, 183 N.W. 3277, 191 Iowa 900. 


20. In re Emerson’s Estate, supra. 
21. Succession of Drysdale, 57 So. 


789, 130 La. 167 (citing Civil Code art 
1029). 


22. Succession of McDonald, 97 So. 
262, 154 La. 1 (citing Civil Code arts 
1559-1561, 1710, and 1711). 

23. Capacity of: 
County see Counties § 217; 

§ 54. 

Municipal corporation see Municipal 
Corporations §§ 2096, 2097; Char- 
ities § 54. 

School district see Schools and School 
Districts § 407; Charities § 54 

Town see Towns § 151; Charities § 
54, 


Charities 


Construction of gifts by will in re- 
spect of designation of governmental 
beneficiaries-see infra XII in 69 C.J. 


24 Dickson v. U. S., 125 Mass. 311, 
28 Am.R. 230; Vestal v. Pickering, 267 
Poll, Zor Or. oo5o58 Ashton Vv. luang= 
dale, 4 De G.&Sm. 402, 64 Reprint 888; 
Nightingale v. Goulburn, 5 Hare 484, 
26 Eng.Ch. 484, 67 Reprint 1003 [aff 2 
Phil. 594, 22 Eng.Ch. 594, 41 Reprint 
1072]; Newland v. Atty.-Gen., 3 
Meriv. 684, 36 Reprint 262. 


Capacity of: 


erate see States § 276; Charities § 
54. 


St. 57 § 3, authorizing devise to “every 
person capable by law of holding real 
estate,” did not include a state, nation, 
or government. Matter of Fox, 52 
N.Y: 530, 14>Am.R. 751 [aff 63 Barb. 
157, and aff 94 U.S. 315, 24 L.Ed. 192]. 
See Matter of Merriam, 26 N.Y.S. 191, 
73 Hun 587 [aff 36 N.B. 505, 141 N.Y. 
479 (aff sub nom. U. S. v. Perkins, 16 
S.Ct. 1078, 163 U.S. 625, 41 L.Ed. 287) ] 
(apparently recognizing rule). (2) 
“Person” not including United States 
see United States § 88. 


265) WiSaeve sox 9 4.0.8 ol Ose 
oo 192 [aff 52 N'Y. 530, 11 Am.R. 
75 

27. Cross references: 

Acquisition of property by unincor- 
porated religious society see Reli- 
gious Societies § 98. 

Capacity of unincorporated associa- 
tion to take testamentary gift as 
trustee for charitable purpose see 
Charities §§ 55, 


Trustee for charitable association see 
Charities § 57. 


28. Brewster v. McCall, 15 Conn. 
274; Greene v. Dennis, 6 Conn. 293, 16 
Am.D. 58; State v. Warren, 28 Md. 7; 
Dashiell v. Atty.-Gen., 5 Harr.&J. 
(Md.) 392, 9 Am.D. 572; Murray v. 
Miller; 70) (Ns "870s" £78 Noy. S116: 
Marx v. McGlynn, 88 N.Y. 357; White 
v. Howard, 46 N.Y. 144 [aff 52 Barb. 
294]; Downing v. Marshall, 23 N.Y. 
366, 80 Am.D. 290;- Catt v. Catt, 103 
N.Y.S. 740, 118 App.Div. 744; Reeves 
v. Reeves, 5 Lea (Tenn.) 644; Cobb 
v. Denton, 6 Baxt. (Tenn.) 235; Green 
v. Allen, 5 Humphr. (Tenn.) 170. See 
Barker v. Wood, 9 Mass. 419 (where a 
remainder was not legally devised to 
those under whom a party to a real 
action claimed); Lougheed v. Dyke- 
man’s Baptist Church, 29 N.E. 249, 129 
N.Y. 211, 14 L.R.A. 410 (apparently 
recognizing rule); Guild v. Allen, 67 
A. 855, 28 R.I. 430; Stone v. Griffin, 3 
Vt. 400 (apparently recognizing rule). 


Devise to unincorporated associa- 


Griffin, 3 Vt. 400 (where, however, the 
wonoe apparently could not take a 
ee). 


Trustee for charitable association 
see Charities § 57. 


31. Cal.—In re Winchester’s Es- 
pate, 65 P. 475, 133 Cal. 271, 54 L.R.A. 


Mich.—Lounsbury v. Trustees of 
Square Lake Burial Ass’n, 129 N.W. 
36, 137 N.W..513, 170 Mich. 645; In 
re Ticknor’s Estate, 13 Mich. 44. 


N.H.—Parker v. Cowell, 16 N.H. 149. 


S.C.—Snider v. Snider, 50 S.E. 504, 
70 S.C. 555, 106 Am.S.R. 754. 


Ont.—Graham Vv. Canandaigua 
Modzses23 6,5 On Oleh. 24 tOntene oss 
Walker v. Murray, 5 Ont. 638; Elms- 


ley v. Madden, 18 Grant Ch. 386. 


See Tucker v. Seaman’s Aid Soc, 
7 Metc. (Mass.) 188 (whefe a legacy 
was given to an association, and the 
will further directed that it should go 
to a particular officer for the time be- 
ing, it was sustained); In re Law- 
son’s Estate, 107 A. 376, 264 Pa, 77 
(recognizing rule); Guild y. Allen, 67 
A. 855, 28 R.I. 430; Rogers v. Thomas, 
2 Keen 8, 15 Eng. Ch. 8, 48 Reprint 531 
(where a bequest of the residue “to 
the inhabitants of Tawleaven Row, in 
ees of Sethney” was given ef- 
ec 


Charitable gift see Charities § 55. 


32. See statutory provisions; 
Congregational Unitarian Soc. 
Hale, 51 N.Y.S. 704, 29 App.Div. 398, 
27. N.Y.Civ.Proc. 303 (construing 
Massachusetts statute); Heiskell vy. 
Lodge, 11 S.W. 825, 87 Tenn. 668, 4 
L.R.A. 699 (in view of legislative au- 
thorization to hold property, unincor- 
porated lodge could act by virtue of 
bequest to it in trust in its erganiza- 
tion name). 


33. Philadelphia Baers ASS). Vi 
Hart, 4 Wheat. (U.S.) 1, 4 L.Ed. 499; 
Meade v. Beale, 16 F.Cas.No. 9,371, 
Taney 339; State v. Warren, 28 Ma. 


and 
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an unincorporated society to take a bequest, the view 
has been taken that such right does not extend to 
bequests made on permanent uses.*+ 
trustees for use for the purposes of an unincorpo- 
rated association have been upheld.?> 
cording to some eases, the question as to whether an 
unincorporated association may take a bequest is 
governed by the law of its domicile,*® there appar- 
ently is authority for the view that usually the ques- 
tion is governed by the law of the testator’s domi- 


eile.37 
Subsequent incorporation. 


7: KEairchild v. Edson, 48 N.E. 541, 
154 N.Y. 199, 61 Am.S.R. 609; Ship- 
man y. Rollins, 98 N.Y. 311 [rev on 
other grounds 33 Hun 89]; Downing 
v. Marshall, 23 N.Y. 366, 80 Am.D. 
290, 23 How.Pr. 4; Owens v. Method- 
ist Episcopal Church Missionary Soc., 
14 N.Y. 380, 67 Am.D. 160; Sherwood 
v. American Bible Soc., 4 Abb.Dec. 
CNEY!)) 227, 1 Keyes 561; Catt vs Catt, 
103 N.Y.S. 740, 118 App.Div. 744; Mat- 
ter of Young Men’s Christian Assoc., 
47 N.Y.S. 854, 22 App.Div. 325; Pratt 
v. Roman Catholic Orphan Asylum, 
46 N.Y.S. 1035, 20 App.Div. 352 [aff 
59 N.E. 1120, 166 N.Y. 593]; Fralick 
v. Lyford, 95 N.Y.S. 433, 107 App.Div. 
543 {aff 79 N.H. 1105, 187 N.Y. 524]; 
American Bible Soc. v. American 
Colonization Soc., 2 N.Y.S. 774, 50 Hun 
194; Mapes v. American Home Mis- 
sionary Soc., 33 Hun (N.Y.) 360; Chili 
First Presb. Soc. v. Bowen, 21 Hun 
(N.Y.) 389; Matter of Collier, 163 N. 
Y.S. 402, 97 Misc. 543 [aff 165 N.Y.S. 
1081, 179 App.Div. 950]; In re Mer- 
ritt’s Will, 209 N.Y.S. 243, 124 Misc. 
709; Matter of Pierce, 136 N.Y.S. 323, 
76 Mise. 85; Matter of Compton, 131 
N.Y.S. 183, 72 Misc. 289; Kernochan 
v. Farmers’ Loan & Trust Co., 170 N. 
Y.S. 850; Betts v. Betts, 4 Abb.N.Cas. 


GNEY) 297, 257) How.Pr.. 355: note); 
Leonard v. Davenport, 58 How.Pr. 
(N.Y.) 384; McKeon v. Kearney, 57 
How.Pr. (N.Y.) 349; Carpenter v. 


Westchester County Historical Soc., 
Se Dem-ourr. =| ONY.) 57455 Riley ov. 
Diggs, 2 Dem.Surr. (N.Y.) 184; Reeves 
v. Reeves, 5 Lea (Tenn.) 644. See 
Hardesty’s Succession, 22 La.Ann. 332 
(citing Ciy. Code § 1459); Hughes v. 
Stoutenburgh, 154 N.Y.S. 65, 168 App. 
Div. 512 (apparently recognizing 
rule). 


[a] Tllustration.—An unincorporat- 
ed voluntary association, organized 
for the furtherance of spiritualism, 
was incapable of taking a direct be- 
quest. Fralick v. Lyford, 95 N.Y.S. 
433, 107 App.Div. 543 [aff 79 N.B. 1105, 
PRT VON Dae). 


[b] Assignment of bequest by an 
unincorporated association to a cor- 
poration gives the latter no rights as 
the association had nothing to as- 
sign. Betts v. Betts, 4 Abb.N.Cas. 
(N.Y.) 317, 57 How.Pr. 355 note. 


[ec] No estoppel on next of kin to 
deny incorporation is raised by deal- 
ings of testator with unincorporated 
society. Rush Lutheran Reformed 
Church vy. Mook, 4 Redf.Surr. (N.Y.) 
513. 


{d] Designation of trustee: by un- 
incorporated association.—A bequest 
of a fund to be administered for a 
specified purpose by a trustee to be 


While there apparent- 
ly is authority to the contrary,** the view has been 
taken that, where at the time of the death of the 
testator an association is not incorporated and, 
therefore, has not the legal capacity to take a pres- 
ent vested interest in a testamentary gift, subsequent 
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such gift.%° 
Bequests to 


While, ac- 
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incorporation does not give it capacity to receive 
Where, however, before the time for 
vesting of the devise or legacy, after the death of the 
testator, the association is incorporated, it may take 
under the will if otherwise authorized.*°® 


[§ 148] N. Corporations*!—1. In 
the absence of constitutional or statutory restric- 
tions, a testator may by will give his property to a 
corporation capable of taking,*? and the authority 
of a corporation to acquire property by will*? as, for 


General. In 


example, by bequest** or by devise,*® has been rec- 


ognized. 


designated by an unincorporated as- 
sociation was void. Daniel v.. Fain, 
5 Lea (Tenn.) 319. 


34 In re Ticknor’s Estate, 13 
Mich. 44; Waller v. Childs, Ambl. 
524, 27 Reprint 338; Wellbeloved v. 
Jones, 1 Sim. & St. 40, 1 Eng.Ch. 40, 
57 Reprint 16; Wilson v. Squire, 1 Y. 
ae 654, 20 Eng.Ch. 654, 62 Reprint 


[a] Reason for rule.—Where an 
association is required to manage a 
permanent trust, it can only do so by 
corporate succession; for an unincor- 
porated body has no means of keeping 
up its existence, except by the con- 
sent and continuous agreement of 
new parties, and it is at all times lia- 
ble therefore to become dissolved. 
In re Ticknor’s Estate, 13 Mich. 44. 


35. Lounsbury v. Trustees of 
Square Lake Burial Ass’n, 129 N.W. 
36, 137 N.W. 513, 170 Mich. 645. 


36. Congregational Unitarian Soc. 
v. Hale, 51 IN.Y.S. 704, 29 App.Div. 
396, 27 N.Y.Civ.Proc. 303. 


37. Graham vy. Canandaigua Lodge 
236 I. O. O. F., 24 Ont. 255 (law of the 
testator’s domicile presumed to be 
the same as that of the forum in the 
absence of evidence as to the law of 
the testator’s domicile). See Parker 
v. Cowell, 16 N.H. 149 (where a be- 
quest to an unincorporated society 
which had a place of business in New 
York was upheld). 


38. Zimmerman =v. Anders, 6 
Watts & S. (Pa.) 218, 40 Am.D. 552. 
See Preacher’s Aid Soc. v, Rich, 45 Me. 
552 (where a testamentary gift was 
upheld). 


39. Philadelphia Baptist Assoc. vy. 
Hart, 4 Wheat. (U.S.) 1, 4 L.Hd. 499; 
Hardesty’s Succession, 22 lLa.Ann. 
332; State v. Warren, 28 Md. 7; Mapes 
v. American Home Missionary Soc., 
83 Hun (N.Y.) 360; Matter of Collier, 
163 N.Y.S. 402, 97 Mise. 543 [aff 165 
N.Y.S. 1081, 179 App.Div. 950]; Wait 
vo Political: “Study” Socy, 123° Nuys. 
637, 68 Misc. 245. 


[a] Real property.—The  subse- 
quent incorporation of an association 
will not render it capable of receiv- 
ing real property previously devised. 
White v. Howard, 46 N.Y. 144 [aff 52 
Barb. 294]; Owens v. Methodist Epis- 
copal Missionary Soc., 14 N.Y. 380, 
67 Am.D. 160. 


40. Lougheed vy. Dykeman’s Bap- 
Hist Chureh, 29 Norse po49) tle meee 
20d), 14 TOWEL IN. 410; Shipman v. Rol- 
ling, OSaIN EY e coals 15 Abb.N.Cas. 288 
[rev 33 Hun 89]; Jones v. Methodist 
Episcopal Sunday School, 4 Dem.Surr. 
(N.Y.) 2738. Compare American Bible 


There is authority for the view that ex- 
press authorization to take by devise is not required 
in the absence of statute requiring such authoriza- 
tion,*® and that a corporation may take by devise if 
it has general power to acquire,*’ or to hold, pur- 


Soc. v. American Colonization Soc., 
2 IN. Y:S.0 774, 50) Eiun 19:42 


Estates vested or saree in 
general see infra XII in 69 C. 


41. Cross references: 


Capacity of corporation to acquire 
property in general see Corpora- 
tions §§ 2363-2404. 

Charitable ipl a ag a see Charities 
passim §§ 5 Ue 


Corporation as trustee see infra XII 
in 69 ..C, J.; Corporations + §'§ “5274 
515; 'Rrusts § 329. 

Effect of equitable conversion by will 
On capacity of corporation see Cor- 
Woes § 2398; and see Charities 

Municipal corporation see Charities 
§ 54; Municipal Corporations §§ 
2096, 2097. 

Mode of acquiring corporate property 
He peay teen see Corporations §§ Ss 


Mortmain statutés aes Charities § 51; 
Corporaticns § 239 


Religious Sethe see Religious 
Societies § 107. 


42. Hollis v. Drew Theological 
Seminary, 95 N.Y. 166. 


43. Stirk’s Estate, 20 Pa.Dist. 314. 


44. Williams v. Williams, 8 N.Y. 
525; Sherwood v. American Bible Soc., 
4 Abb. Dec. (N.Y.) 227, 1 Keyes 561. 
See Matter of McGraw, 19 N.E. 233, 
111 N.Y. 66, 2 L.R.A. 387 [aff sub nom. 
Cornell University y. Fiske, 10 S.Ct. 
775, 136 U.S. 152, 34 L.Ed. 427] (rec- 
ognizing rule). 

[a] Corporation incorporated un- 
der Membership Corporation Law has 
power to take legacy by bequest. 
In re Coverdale’s Estate, 252 N.Y.S. 
508, 141 Mise. 73; In re’ McQuirk’s 
Estate, 224 N.Y.S. 431, 180 Misc. 336 
[aff 229 N.Y.S. 880]. 


[b] Residuary legatee.—Corpora- 
tion which has capacity to take may 
take as a residuary legatee. Cruik- 
shank vy. Home for the Friendless, 21 
IN. Bh 64 Sb 3) NP Yon os Ge nlaaktaas 1140; 
In re Mills’ Will, 200 N.Y.S. 701, 121 
Mise. 147. 


45. Hubbard v. Worcester Art Mu- 
seum, 176 F. 406 Lerror dism 196 F. 
871, 116 C.C.A. 433; White v. How- 
ard, 38 Conn. 342; Matter of McGraw, 
19 N.E. 233, 111 N.Y. 66, 2 L.R.A. 387 
{aff sub nom. Cornell University ve 
Biske,’ 10S. Ct! -775, 436 U.S) stb o eee 
L.Ed. 427]. 


46. White v. Howard, 38 Conn. 342; 
American Bible Soc. v. Marshall, 15 
Ohio St ost. 


47. Santa Clara Female Academy 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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chase, and convey,*® real property. The view has 
been expressed that, in general, where the applica- 
ble statute authorizes ‘ “persons” to take under a will, 
the word “persons” includes corporations in the ab- 
sence of any provision limiting its meaning.*® Some 
statutes have placed restrictions on the power of cor- 
porations to acquire property by will,°® as, for ex- 
ample, statutes prohibiting their taking real property 
by devise®! unless expressly authorized by their 
charter or by statute.°? Where there is a constitu- 
tional provision invalidating the “gift,” “sale,” or 
“devise” of real or personal property for certain 
purposes without the prior or subsequent author- 
ization of the legislature, legislative authorization to 
a corporation to take and hold subscriptions or con- 
tributions in money or otherwise for such purposes 
does not authorize such corporation to take under a 
bequest.5* Where the estate or interest which a cor- 
poration is to take is created at the time of the death 
of the testator, in general capacity of the corpora- 
tion to take by devise must exist at that time,°+ but 
the validity of a testamentary gift to a corporation 
not authorized to take has been recognized where 
the terms of the will show that the testator contem- 
plated that authority to take should subsequently 
be acquired by statute.°> The view has been taken 
that there is no objection to a corporation’s taking 
property on a trust not strictly within the expressed 
purposes of its institution but collateral to them.** 


v. Sullivan, 6 N.E. 188, 116 Ill. 375, 
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Where a corporation is wholly incapacitated to take 
by devise and the real property involved is not oth- 
erwise disposed of by the will, it descends to the heirs 
at law of the testator.°? 


Corporation to be created.®® While there is au- 
thority for the view that a devise of a remainder of 
real property to a corporation to be created after 
the death of the testator is void because there is no 
devisee competent to take at the time and the possi-: 
bility that there might be a corporation competent to 
take during the life estate is too remote,°®® the valid- 
ity of a testamentary gift to a corporation to be 
created or organized has been recognized where the 
gift is otherwise valid,®° as, for example, in the case 
of a testamentary gift for charitable purposes or 
uses.°! Subject to rules in respect of illegal post- 
ponement of the vesting of estates or interests,°” the 
question of validity in such case depends largely on 
whether the testator contemplated the passing of 
title or interest immediately on his death to an ex- 
isting entity or whether he actually contemplated the 
subsequent creation of a corporation which would 
take the property bequeathed or devised;°* in such 
case, where it was the testator’s intention that the 
estate or interest should vest in the corporation at 
a date subsequent to his death, within the period 
allowed for the future vesting of estates, and the 
corporation in question is then duly organized and 
capable of taking, the gift will be upheld if other- 


56 Am.R. 776. 


48. White v. Howard, 38 Conn. 342; 
Matter of McGraw, 19 N.E. 233, 111 N. 
Neots cn ALY 38%) att sub -nom,. 
Cornell University v. Fiske, 10 S.Ct. 
775, 136 U.S. 152, 34 L.Ed. 427]; Amer- 
ican Bible Soc. v. Marshall, 15 Ohio 
St. 537. But see McCartee v. Orphan 
Asylum Soc., 9 Cow. (N.Y.) 437, 18 
Am.D. 516 (per Woodward, J., as to 
construction of word “purchase’’). 


49. In re Beck’s Hstate, 121 P. 784, 
1057, 44 Mont. 561. 


50. See statutory provisions. And 
see In re Beck’s Bstate, 121 P. 1057, 
44 Mont. 561 (where Rey. Codes § 
4725 was considered in holding that 
the state orphans’ home could not 
take a testamentary gift)., 


{a] In California, notwithstanding 
Civ. Code § 1275, providing that cor- 


porations not formed for certain spec- | 


ified purposes cannot take under a 
will unless 
statute, a corporation organized under 


jAct April 22, 1850 (St. [1850] p 373), 
which was not a charitable corpora- | 


tion, which was, under such act of 
1850, authorized to take gifts of prop- 
erty, 
continue under the code pursuant to 
Civ. Code §§ 287, 288, had capacity to 
take a legacy. In re Dol’s Estate, 187 
P. 428, 182 Cal. 159. 


[b] In South Dakota (1) in con- 
struing Civ. Code § 1002, providing 
that no corporation ean take under a 
will unless expressly authorized “by 
its charter or by statute so to take,” 
the view has been taken that the word 
“charter” means and includes the ar- 
ticles of incorporation of corporations 
created under general laws (In re 
Hanson’s Estate, 159 N.W. 399, 38 S. 
D. 1), (2) and it was held that a cor- 
poration so organized, whose articles 
of incorporation authorized it to take 
by will, had capacity so to take where 


there was no statute forbidding a cor- | 


poration of the type involved to take 


expressly authorized by | 


and which had not elected to| 


| tatrix 


(In re Hanson’s Estate, supra). 


51. See statutory provisions; and 
McCartee v. Orphan Asylum Soc., 9 
Cow. (N.Y.) 487, 18 Am.D. 516 (per 
Woodward, J.); Van Kleeck v. Re- 
formed Dutch Protestant Church. 20 
Wend. (N.Y.) 457 [aff 6 Paige 600] 
(devise by will, dated April 23, 1722, 
declared void). 


52. See statutory provisions. And 
see Sherwood v. American Bible Soc., 
3 Abb.Dec. (N.Y.) 227, 1 Keyes 561 
(citing 2 Rev. St. 57 § 3). 


[a] Statutes construed or applied 
see Leslie v. Marshall, 31 Barb. (N. 
Y.) 560; Theological Seminary v. 
Childs, 4 Paige (N.Y.) awe (both cases 
citing 2 Rev. St. 57 § 3). 


Effect of equitable conversion by 
will on capacity of corporation to 


take see Corporations § 2398; and 
see Charities § 72. 

53. Brown vy. Tompkins, 49 Md. 
423. 


54. Leslie v. Marshall, 31 Barb. (N. 
=) 500. 


55. Literary Fund v. Dawson, 10 
eigh, (37 Va.) 147,. 153: 


[a] In Maryland the view has been 
taken that, where a_ constitutional 
provision imposes a disability on a 
corporation to take under a will un- 
less there is prior or subsequent 
sanction by the legislature, the tes- 
must be presumed to have 
known of this provision and legisla- 
tive sanction given after her death 
related back thereto. Methodist Epis- 
Core gen Extension y. Smith, 56 


56. President and Fellows of Mid- 
dlebury College v. Central Power Cor- 
poration, 143 A. 384, 101 Vt. 325. 


As to charitable coee tone gen- 
erally see Charities § 5 


57.. Proctor v. Board of Trustees 
of M. E. Church, 123 S.W. 862, 225 Mo. 
51, 69; Van Kleeck v. Reformed Dutch 
Protestant Church, 20 Wend. (N.Y.) 


457 [aff 6 Paige 600]. 


58. Charitable gift to corporation 
to be formed as affected by statutory 
provisions as to undue suspension of 
ownership and alienability see Per- 
petuities § 145. 


Validity of gift to unincorporated 
asSociation incorporated after death 
of testator see supra § 147. 


59. Zeisweiss v. James, 63 Pa. 465, 
3 Am.R. 558; In re Boulevard, 42 Pa. 
Super. 372 [aff 79 A. 716, 230 Pa. 491]. 
But see Pennsylvania cases Charities 
§ 53 note 88. 


60. Inglis v. Sailor’s Snug Harbour, 
3) Pet: CU.S.) 99, 7 Libdy 6173) Palmer 
v. Neely, 135 S.E. 90, 162 Ga. 767; 
Swasey v. American Bible Soc., 57 Me. 
523; St. John v. Andrew Inst.; 83 N. 
BE. 981, 191 N.Y. 254, 14 Ann.Cas. 708 
[error dism 29 S.Ct. 601, 214 U.S. 19, 
53 L.Ed. 892]; Tilden v. Green, 28 N. 
880). UO MING, | 2914 La RAGS si maan 
Am.S.R. 487; Shipman v. Rollins, 98 
N.Y. 311, 15 Abb-N.Cas. 288 [rey 33 
Hun 89]; Burrill v. Boardman, 43 N. 
Y. 254; Jessup v. Pringle Memorial 
Home, 59 N.Y.S. 204, 27 Mise. 427. 
See Dammert v. Osborn, 35 N.E. 407, 
140 N.Y. 30 [rearg den 85 N.E. 1088, 
Ltt aka 564] (apparently recognizing 
rule). 


[a] Coxporation to carry on busi- 
ness.—Testator may provide for crea- 
tion by executors of corporation to 
which they shall convey residue of 
estate to carry on his general busi- 
ness, in view of Civ. Code (1910) 8§ 
3827, 3832. Palmer v. Neely, 135 S. 
EO OP G2 Gare Ot. 


61. See Charities § 53. 
62. See Perpetuities 48 C.J. p 145. 


Statutory restrictions as to post- 
ponement of vesting of gifts for 
charitable purposes to corporations 
to be formed see Perpetuities § 145, 


63. Inglis v. Sailor’s Snug Har- 
bour;. 3) Pet. (U.S.)) 99, ( L.bdss6ige 
Shipman v. Rollins, 98 NEN Sees ale 15 
(Abb.N.Cas. 288 [rev 33 Hun 89]. 
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wise valid.*4 
Limitation on amount. While statutes sometimes 
impose limitations on the amount of property which 
a corporation may take or hold under a will,®* in 
some jurisdictions a testamentary gift to a corpo- 
ration, which imereases its holdings beyond the per- 
mitted amount, is not void as to the excess,®® and 
such excess does not pass to the heirs or next of 
kin of the testator;°* the question as to the author- 
ity of the corporation to hold the property may be 
raised only by the state.®® In other jurisdictions, 
however, statutory restrictions as to the amount of 
property which may be taken or held render gifts 
void as to the excess,°® and such excess passes to the 
heir’® or next of kin™! of the testator, or to the per- 
son who may be entitled to take such excess under 
some provision of the will,7? and the question as to 
validity may be raised by the heirs or next of kin 
of the testator or by persons who would'be entitled 
to take under the will because of the ineapacity of 
the corporation;** usually, however, the gift, if oth- 
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erwise valid, is valid up to the limit of corporate ca- 
pacity in this regard.’* 


[§ 149] 2. Who May Question Validity of Gift.7° 
According to one view, the question as to the power 
of a corporation to acquire property by will where its 
charter imposes restrictions as to the amount of 
property which such corporation may hold and such 
acquisition by will would increase its holdings be- 
yond the limits so imposed cannot be raised by pri- 
vate persons’® but only by the state’ in a direct 
proceeding.?® Thus the heirs at law’® or the next 
of kin®® of the testator may not successfully attack 
a bequest or devise on the ground here considered. 
These rules have been recognized or applied both 
where the restriction imposed is as to the amount of 
income which may be received from the corporate 
holdings*? and also where-the restriction imposed is 
as to the value of the property held;&? also where 
the acquisition is of real property by devise®* or per- 
sonal property by bequest.** If the heir of the tes- 
tator who devised land to a corporation is prevented 


64. Inglis v. Sailor’s Snug Har- 
HOUT mom mete (Use) 499, ot) lara S175 
Shipman v. Rollins, 98 N.Y. 311, 15 
Abb.N.Cas. 288 [rev 33 Hun 89]; Bur- 
rill v. Boardman, 43 N.Y. 254. 


65. See Charities § 51; Corpora- 
tions §§ 2393, 2400; Religious Socie- 
ties § 102. 


Determination of amount taken or 
held see Corporations §§ 23938, 2400. 


Foreign corporations see infra § 
153. 


66. U.S.—Brigham v. Peter Bent 
Brigham Hospital, 126 F. 796 [aff 134 
F. 513, 67 C.C.A. 393]. 


Me.—Farrington vy. Putnam, 37 A. 
652, 90 Me. 405, 38 L.R.A. 339. 


Md.—Hanson v. Little Sisters of the 
Poor, 32 A. 1052, 79 Md. 434. 


Mass.—Hubbard v. Worcester Art 
Museum, 80 N.E. 490, 194 Mass. 280, 
9 L.R.A.N.S. 689, 10 Ann.Cas. 1025. 


Utah.—Mansfield v. Neff, 134 P. 
1160, 43 Utah 258. 


See Jones’v. Habersham, 2 §.Ct. 336, 
107 U.S. 174, 27 Lied, 401 Cwhere a 
testamentary gift was upheld). 


67. Brigham v. Peter Bent Brig- 
ham Hospital, 126 F. 796 [aff 134 F. 
513, 67 C.C.A. 3938]. 


68. See infra § 149. 


69. Compton y. Moore, 161 S.W. 
540, 156 Ky. 544; Matter of McGraw, 
19 N.E. 2338, 111 NY. 66, 2 L.R.A. 387 
{aff sub nom. Cornell University v. 
Wiske, 10 S.Ct. 775, 1386 U.S. 152, 34 
L.Ed. 427]; Chamberlain v. Chamber- 
lain, 43 NY. 424; Davidson College 
v. Chambers, 56 N.C. 253; Coggeshall 
v. Home for Friendless Children, 31 
A. 694, 18 R.I. 696; Wood v. Ham- 
mond, 16 R.I. 98, 17 A. 324, 18 A. 198. 
See Betts v. Betts, 4 Abb.N.Cas. (N. 
Y.) 317 (apparently recognizing rule). 


70. Matter of McGraw, 19 N.E. 233, 
111 N.Y. 66, 2 L.R.A. 387 [aff sub nom. 
Cornell University v. Fiske, 10 S.Ct. 
7175, 186 U.S. 152, 34 L.Ed. 427]; Wood 
Vv. Hammond, 17 A. 324, 18 A. 198, 16 
feel Bsr 


71. Matter of McGraw, 19 N.E. 233, 
ATUONGY. 66, 2 R.A. 38:7 [aft sub nom. 
Cornell University v. Fiske, 10 S.Ct. 
775, 136 U.S. 152, 34 L.Ed. 427]; Trus- 
tees of Davidson College, 56 N.C. 253; 
Wood v. Hammond, 17 A. 324, 18 IN, 


198, 16 RI. 98. 


72. Matter of McGraw, 19 N.E. 233, 
111 N.Y. 66, 2 L.R.A. 387 [aff sub nom. 
Cornell University v. Fiske, 10 S.Ct. 
775, 1386 U.S. 152, 34 L.Ed. 427]; Wood 
LAE ee er 17 A. 324, 18 A. 198, 16 


73. See infra § 149. 


74. Compton v. Moore, 181 S.W. 
360, 167 Ky. 657; Chamberlain v. 
Chamberlain, 43 N.Y. 424; Coggeshall 


v. Home for Friendless Children, 31 
A. 694, 18 R.I. 696. 


, ies Foreign corporation see infra 


Questioning amount of gifts to: 
poop able corporations see Charities 


Religious societies see Religious So- 
ecieties § 102. 


76. U.S.—Jones v. Habersham, 2 S. 
Ct 336, 107CULSs 1745) 278 bd 401 
(Georgia will); Hubbard v. Worces- 
ter Art Museum, 176 F. 406 [error 
dism 196 F. 871, 116 C.C.A. 433] (Mas- 
sachusetts will); Brigham v. Peter 
Bent Brigham Hospital, 126 F. 796 
[aff 134 EF. 513, 67 C.C.A. 393 (Mas- 
sachusetts will). 


Me.—Farrington v. Putnam, 37 A. 
652, 90 Me. 405, 38 L.R.A. 339. 


Md.—Hanson vy. Little Sisters of 
Poor, 32 A. 1052, 79 Mad. 434. 


Mass.—Hubbard v. Worcester Art 
Museum, 80 N.E. 490, 194 Mass. 280, 
9 L.R.A.N.S. 689, 10 Ann.Cas. 1025, 12 
Prob.Rep.Ann. 416. 


Utah.—Mansfield vy. 
1160, 43 Utah 258. 


77. U.S.—Jones v. Habersham, 2 S. 
CES. OOs wh OT MSs lid 4 mentee aE wana Oe 
Brigham v. Peter Bent Brigham Hos- 
vane 3a4 F. 796 [aff 1384 F, 513, 67 C 


Neft, 1345 2. 


Me.—Farrington v. Putnam, 37 A. 
652, 90 Me. 405, 38 L.R.A. 339. 


Md.—Hanson vy. Little Sisters of 
Poor, 32 A. 1052, 79 Md. 434. 


Mass.—Hubbard v. Worcester Art 
Museum, 80 N.E. 490, 194 Mass. 280, 


9 L.R.A.N.S. 689, 10 Ann.Cas. 1025, 
12 Prob.Rep.Ann. 416. 
Utah.—Mansfield vy. Neff, 134 P. 


1160, 43 Utah 258. 
78. Jones v. Habersham, 2 S.Ct. 


336, 107 U.S. 174, 27 L.Ed. 401; Far- 
rington v. Putnam, 37 A. 652, 90 Me. 
405, 38 L.R.A. 339. 


79. U.S.—Jones v. Habersham, 2 
S.Ct. .336, 107. U.S. 1745-27 Li. Wd. 40i5 
Hubbard v. Worcester Art Museum 
179 F. 406 [error dism 196 F. 871, 116 
C.C.A. 433] (Massachusetts will); 
Brigham vy. Peter Bent Brigham Hos- 
Besa. ER. 796 [afi i134 By 513,67 °C 


Me.—Farrington v. Putnam, 37 A. 
652, 90 Me. 405, 38 L.R.A. 339. 


Md.—Hanson y. Little Sisters of 
Poor, 32 A. 1052, 79 Md. 434. 


Mass.—Hubbard v. Worcester Art 
Museum, 80 N.E. 490, 194 Mass. 280, 
9 L.R.A.N.S. 689, 10 Ann.Cas. 1025. 


Utah.—Mansfield v. Neff, 134 P. 
1160, 438 Utah 258. 
80. Jones v. Habersham, 2 S.Ct. 


336, 107 U.S. 174, 27 L.Ed. 401; Far- 
rington v. Putnam, 37 A. 652, 90 Me. 
405, 38 L.R.A. 339. 


81. Jones v. Habersham, 2 S.Ct. 
174, 107 U.S. 174, 27 L.Ed. 401; Home 
for Incurables of Baltimore City v. 
Brut 153 A. 403, 160 Md. 156, 78 A. 


82. Brigham v. Peter Bent Brig- 
ham Hospital, 126 #..796 [aff 134585 
513, 67% C.C.A.- 393]:+ Marringtoniv 
Putnam, 37 A. 652, 90) Me. 405, 38 L. 
R.A. 339; Hanson v. Little Sisters of 
Poor, 32 A. 1052, 79 Md. 434; Hub- 
bard v. Worcester Art Museum, 80 
N.E. 490, 194 Mass. 280, 9 L.R.A.N.S. 
689, 10 Ann.Cas. 1025. 


83. U.S.—Jones v. Habersham, 2 S. 
Ct. 174, 107 U.S. 174, 27 L.Ed. 401. 


Me.—Farrington v. Putnam, 37 A. 
652, 90 Me. 405, 38 L.R.A. 339. 


Md.—Hanson v. Little Sisters of 
Poor, 32 A. 1052, 79 Md. 434 


Mass.—Hubbard v. Worcester Art 
Museum, 80 N.E. 490, 194 Mass. 280, 
9 L.R.A.N.S. 689, 10 Ann.Cas, 1025, 


Utah.—Mansfield v. Neff, 134 P. 
1160, 48 Utah 258. 


84. Jones v. Habersham, 2 S.Ct. 174, 
107 U.S. 174, 27 L.Ed. 401; Farring- 
ton v. Putnam, 37 A. 652, 90 Me. 405, 
38 L.R.A. 339; Hubbard v. Worcester 
Art Museum, 80 N.E. 490, 194 Mass. 
aoe 9 L.R.A.N.S. 689, 10 Ann.Cas. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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from questioning the power of the corporation to 
hold, persons claiming through such heir are also 
precluded from raising the question.’® In other ju- 
risdictions, however, the view has been taken that 
heirs at law*® or next of kin’ of the testator, or 
any person who would be entitled to take the prop- 
erty under the will in the event of the incapacity of 
the corporation,’® or in general a person whose in- 
terests will be affected, 8° may contest the claim of a 
corporation to take property in excess of the amount 
which it is permitted by law to hold, on the theory, 
according to some cases, that the particular statutory 
restriction is on the power to take as well as to 
hold;®° the rule applies where the restriction con- 
stitutes a limitation either in respect of the value of 
the property taken or held®! or in respect of the 
income from such property.°* Hven where a person 
other than the state may raise the question, such per- 
son may not raise the question collaterally,®* and 
such person must be in a position to claim an inter- 
est in the property, if it is adjudged that the corpo- 
ration may not.®4 


Purpose of acquisition. Where corporation is in- 
capacitated to take by devise, for the particular pur- 
pose of the devise, others than the state may raise 
the question,®® as, for example, heirs at law of the 
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testator.°° The view has been taken, however, that, 
where a corporation is authorized to acquire and hold 
real estate for some purposes, only the state may 
raise the question as to whether real estate was ac- 
quired by devise for an authorized purpose.?* 


[§ 150] 3. Foreign Corporations®*—a. In Gener- 
al. Subject to certain limitations and exceptions, 
the right of a corporation organized or created in a 
jurisdiction other than that in which the testator 
is domiciled, in the case of a bequest of personal 
property,®® and other than that in which the real es- 
tate is situated, in the case of a devise of real prop- 
erty,! to take under a will has been recognized. In 
accordance with the general rule,? a testamentary 
gift to a corporation to be formed in another state 
may be given effect if otherwise valid.? 


[§ 151] b. Bequests. A foreign corporation 
may take and hold personal property under a be- 
quest of a testator domiciled in a state other than 
that of its creation where it has power to do so un- 
der its charter or governing statutes of the state of 
creation and there is no prohibition of, or limitation 
on, the exercise of such power by the express stat- 
utory enactments or other manifestations of a con- 
trary public policy of the state of the testator’s dom- 
icile.© The fact that a corporation cannot take by 


85. Mansfield v. Neff, 134 P. 1160, 
43 Utah 258. 


86. Compton v. Moore, 161 S.W. 
540, 156 Ky. 544; McGraw’s Estate, 
RG Neo Zoom 10 1 No 66, 19° NYS. 
392, 2 L.R.A. 387 Laff sub nom. Cor- 
nell University v. Fiske, 10 S.Ct. 775, 
136 U.S. 152, 34 L.Ed. 427]. See Betts 
v. Betts, 4 Abb.N.Cas. (N.Y.) 317 (ap- 
parently recognizing rule). 


[a] In New Jersey (1) the view 
Was expressed that none but the state 
can question the power of a corpo- 
ration to acquire property by will in 
excess of a statutory restriction as 
to amount. De Camp v. Dobbins, 29 
N.J.Eq. 36. (2) But on appeal to the 
court of errors and appeals affirming 
the lower court in De Camp v. Dob- 
bins, supra, the court refused to as- 
sent to the proposition that the heir 
at law cannot question the validity 
of a devise to the corporation. De 
Camp v. Dobbins, 31 N.J.Eq. 671. 


87. McGraw’s Estate, 19 N.E. 233, 
Mid IN 66, 19 IN. Vest. B92, 2-1. RA; 
387 [aff sub nom. Cornell University 
Wiukuske, 10) Stet. 775, 136 U.S7152,, 34 
L.Ed. 427]. See Heiskell v. Chica- 
saw Lodge, 11 S.W. 825, 87 Tenn. 668, 
4 en 699 (apparently recognizing 
rule). 


88. Wood v. Hammond, 17 A. 
18 A. 198, 16 R.I. 98. 


89. Chamberlain v. 
43 N.Y. 424. 


90. McGraw’s Estate, 19 N.E. 233, 
old ING Yam ObstLo aN. tn S926 20 dase AL 
387 [aff sub nom. Cornell University 
ve Miske, 10S.Ct. 775; 136 U.S. 152, 
34 L.Ed. 427]; Chamberlain v. Cham- 
berlain, 43 N.Y. 424. 


91. McGraw’s Estate, 19 N.E. 233, 
did N.Y. 66, 19 N.Y-St. 392, 2. L.R.A- 
387 [aff sub nom. Cornell University 


324, 


Chamberlain, 


Ven MiskenhOS Clann 36 WS. 152), 
34 L.Ed. 427]. 
92.. Chamberlain y. Chamberlain, 


43 N.Y. 424. 


93. Moskowitz v. Hornberger, 46 
N.Y.S. 462, 20 Misc. 558. 


94. Moskowitz v. Hornberger, 
pra. 


su- 


{a] Gaches.—A claim to invalidity 
on the ground that the value of the 
property exceeded that which the cor- 
poration was entitled to hold might 
well be barred by a delay of fifty 
years by the parties in interest dur- 
ing which time rights of bona fide 
purchasers had intervened. Mosko- 
witz v. Hornberger, 46 N.Y.S. 462, 20, 
Misc. 558. 


95. Proctor v. Board of Trustees 
of M. E. Church, 123 S.W. 862, 225 Mo. 
51. See McCartee v. Orphan Asylum 
Soc., 9 Cow. (N.Y.) 487, 18 Am.D. 516 
(op per Woodward, J.). 


96. Proctor v. Board of Trustees 
of Mw BE. Church, 123 S.W. 862, 225 
Mo. . 


[a] In Kansas it has been held 
that the heirs of a testator may ques- 
tion the right of a fraternal benefici- 
ary society to hold real and personal 
property given to it by will, for pur- 
poses which the applicable statute did 
not authorize. Kennett v. Kidd, 125 
P. 36, 87 Kan. 652, 44 L.R.A.N.S. 544, 
Ann.Cas.1914A 592, 130 P. 691, 89 Kan. 
ya L.R.A.N.S. 549, Ann.Cas.1914C 


97. Hamsher v. Hamsher, 23 N.E. 
1128, 132 Ill. 273, 8 L.R.A. 556; Hay- 
ward v. Davidson, 41 Ind. 212. 

98. Cross references: 

Acquisition of real property in gener- 
al see Corporations §§ 4024-4029. 
Acting as trustee in general see Cor- 

porations § 4036. 

Authority of foreign corporation to 
acquire and hold property in gener- 
al see Corporations §§ 4024-4029, 
4031-4033. 

Capacity of foreign: > 
Charitable corporation ate take by 

will see Charities § 5 

Religious corporation fa take by 
will see Religious Societies § 107. 

Statutes imposing limitations: 

As to time for executing will con- 
taining gifts to charitable corpo- 
rations see infra §§ 156-165. 

On amount testator may give to 
charitable corporation see infra 
§§ 166-186. 


99. See infra § 151. 
1. See infra § 152. 
2. See supra § 148. 


3. St. John yv. Andrews Inst., 83 
INGE. 931,190 NYS 25455 145 Amn Cas: 
708 [reh den 85 N.E. 143, 192 N.Y. 382, 
and error dism 29 S.Ct. 601, 214 U.S. 
19, 53 L.Ed. 892]. 


4 Acquisition of personal property 
by foreign corporation in general see 
Corporations §§ 4031-4033. 


5. U.S.—Pottstown Hospital  v. 
New York Life Ins. & Trust Co., 208 
F. 196 (applying law of New York). 


Conn.—Crum y. Bliss, 47 Conn. 592. 
Md.—Methodist Episcopal Church 


Extension v. Smith, 56 Md. 362; 
Brown v. Thompkins, 49 Md. 423; 
Vansant v. Roberts, 3 Md. 119. 
Mass.—Healy v. Reed, 26 N.E. 404, 
153 Mass. 197, 10 L.R.A. 766; Bur- 


bank v. Whitney, 24 Pick. 146, 35 Am. 
1Dy, BRO 


Mich.—In re Tickno, 13 Mich. 44. 


Mont.—In re Hauge’s Estate, 9 P. 
(2d) 1065. 


N.Y.—In re Lampson, 56 N.E. 9, 
N.Y. 511; In re Huss, 27 N.E. 784, 126 
Ns Gost, igli2) 0 aR ATO 20 ET Ollicumye 
Drew Theological Seminary, 95 N.Y. 
166; Manice v. Manice, 43 N.Y. 487; 
Chamberlain v. Chamberlain, 43 N.Y. 
424; Sherwood v. American Bible Soc., 
4 Abb.Dec. 227, 1 Keyes 561; Has- 
brouck v. Knoblauch, 112 N.Y.S. 159, 
59 Misc. 103 Res on other grounds 
US SING San 9495 3 OAD Dai vasa cull 
Draper v. Harvard College, 57 How. 
Pr. 2695; Matter of Bullock, 6 Dem. 
Surr. 335. 


_ Va.—Presbyterian Church v. Guth- 
me, OSS. MW. 88.1 86) Vial bab. nonmuoke Ae 
eae Roy v. Rowzie, 25 Gratt. (66 Va.) 


W.Va.—Osenton y. Elliott, 81 S.B. 
837, 73 W.Va. 519; Cornwell v. Mt. 
Morris M. E. Church, 80 S.E. 148, 
73 W.Va. 96; Lewisburg University 
v. Tucker, 8 S.BE. 410, 31 W.Va. 621; 
es v. Perry, 1 S.E. 302, 29 W.Va. 


161 


4 
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devise does not prevent it from taking under a will 
where there is an equitable conversion of the real 
estate into personalty.® 


[§ 152] ce. Devises.7 In determining generally 
the authority of a foreign corporation to take by 
devise, the view has been taken that, in the absence 
of a statute requiring it, express authority to take 
by devise is not necessary,® and that a corporation 
may take by devise if it has general power under its 
charter to acquire® or to hold and purchase?® real 
property. Whether a corporation has power under 
its charter to take land by devise is to be determined 
by the courts of the state in which the land is situat- 
ed.t1 A foreign corporation which has authority un- 
der its charter or governing statutes of the state’? or 
other jurisdiction’? of its creation to take and hold 
land situated in a state other than that of its crea- 
tion, in the absence of an express statutory prohibi- 
tion or limitation, or other manifestations of a con- 
trary public policy of the domestic state, may take 


WILLS + 


Pe | 
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and hold by devise land so situated. Some states 
have enacted statutes authorizing a foreign gor- 
poration to take by devise land situated within their 
limits.14 A foreign corporation cannot, however, 
take by devise where it has no power under its char- 
ter or governing statute to do so;'® nor can it take 
contrary to any prohibitions or limitations imposed 
by the statutes of the state in which the land is sit- 
uated,'® or contrary to the otherwise established 
publie policy of such state.17 While it has been 
held that if the statute of wills of the state creat- 
ing the corporation disables it from taking land by 
devise, this disability will follow it into other states, 
so that by reason of the disability imposed by the 
general statute law of the state of its domicile it 
will not be able so to acquire land in another state,*® 
there is authority for the view that a provision of the 
statute of wills of the state of a corporation’s erea- 
tion prohibiting devises to corporations does not 
operate outside of the state so as to incapacitate the 
corporation from taking by devise m another state,*® 


See Thompson v. Swoope, 24 Pa. 


474 (recognizing rule). 


[a] As beneficiary of testamentary 
trust, a foreign corporation, if other- 
wise authorized, may take. Sheldon 
v. Chappell, 47 Hun (N.Y.) 59. 


Bequests to foreign charitable cor- 
porations see Charities § 1. 


6. See infra § 152. 


7. Authority of foreign corpora- 
tion to take and hold real property 
in general see Corporations §§ 4024-— 
4029. 


8. White v. Howard, 38 Conn. 342; 
American Bible Soc. v. Marshall, 15 
Ohio St. 537. 


9. Santa Clara Female Academy v. 
Sullivan, 6 N.E. 183, 116 Ill. 375, 56 
ATONE. 7,16. 


10. White v. Howard, 38 Conn. 342; 
American Bible Soc. v. Marshall, 15 
Ohio St. 537. 


11. Boyce v. St. Louis, 
(N.Y.) 650, 653. 


“Of course it belongs to the courts 
of the state or country where the real 
estate is situated, to declare and ap- 
ply the law on the question of the 
capacity or right of the claimant.” 
Boyce v. St. Louis, supra. 


29 Barb. 


[a] Reason for rule.—‘“‘This prin- 
ciple of local jurisdiction, and of the 
application of the local law to real 
estate, results from the independent 
sovereignty of states or countries, and 
from settled principles of internation- 
al law.” Boyce v. St. Louis, 29 Barb. 
(N.Y.) 650, 653. 


[b] ‘Thus the fact that the courts 
of the state creating the foreign cor- 
poration have answered the question 
in the affirmative is merely of persua- 
sive authority. Boyce v. St. Louis, 29 
Barb. (N.Y.) 650. 


12. Conn.—White v. Howard, 38 
Conn. 342. 

Tll.—Eaton v. Woman’s Home Mis- 
sionary Soc. of Methodist Hpiscopal 
Church, 105 N.E. 746, 264 Ill. 88; San- 
ta Clara Femaie Academy v. Sullivan, 
6 N.E. 183, 116 Ill. 375, 56 Am.R. 776. 


N.Y.—Matter of Lampson, 161 N.Y. 
$11. 

Ohio.—American Bible Soc. v. Mar- 
shall, 15 Ohio St. 537. 


Pa.—Thompson v. Swoope, 24 Pa. 


474, 


W.Va.—Lewisburg Bapt. University 
Vo, Tucker, -8 JS.) 440,31. Wi. Van 6210's 
Wilson v. Perry, 1 S.E. 302, 29 W.Va. 
169. 


See Word v. Emery, 81 So. 99, 144 
La. 614 (apparently recognizing rule). 


13: Iglehart v. Iglehart, 27, S.Ct. 
329, 204 U.S. 478, 51 L.Ed. 575 [aff 
26 App.D.C. 209, 6 Ann.Cas. 732]. 


fa] Rule applied to a devise in 
trust to a New York corporation of 
land situated in the District of Colum- 
bia. Iglehart v. Iglehart, 27 S.Ct. 


1329, 204 U.S. 478, 51 L.Ed. 575 [aff 


26 App.D.C. 209, 6 Ann.Cas. 732]. 
14. See statutory provisions. 


[a] Statute applied see Farmers’ 
Loan & Trust Co. v. Shaw, 107 N.Y.S. 
Ee 56 Misc. 201 (L. [1834] c 1386 p 
LADY, 


15 Boyce v. St. Louis, 29- Barb. 
(N.Y.) 650; Arrowsmith v. St. Mary’s 
Free Hospital for Children, 21 Pa. 
Dist. 943; House of Mercy v. David- 
son, 39 S.W. 924, 90 Tex. 529, 533. 


“A foreign corporation can exercise 
in this state no power prohibited to 
it by its charter, or by the governing 
statutes under which it is organized, 
and the appellant corporation, being 
incapacitated under the law of New 
York, its charter, to receive lands de- 
vised to it ; which land was 
situated in Texas, had no more ca- 
pacity to take the land in Texas than 
it would have had if the land had 
been situated in the state of New 
York.” House of Mercy v. Davidson, 
supra. 


16. Gould v. Board of Home Mis- 
sions of Presbyterian Church in the 
United States of America, 167 N.W. 
776, 102 Neb. 526; White v. Howard, 
46 N.Y. 144; Levy v. Levy, 33 N.Y. 
97; Boyce v. St. Louis, 29 Barb. (N. 
Y.) 650; Draper v. Harvard College, 
57 How.Pr. (N.Y.) 269. See Fraser 
v. McNaughton, 11 N.Y.S. 384, 58 Hun 
30 [rev on other grounds 26 N.E. 1034, 
ty eS 479] (apparently recognizing 
rule). 


17. Starkweather v. American Bi- 
blew Soc... fee Le b0vneee AMR enlas. 
Proctor Vv. Board of Trustees of M. B. 
Church, 128 S.W. 862, 225 Mo. 51. 
Compare Santa Clara Female Academy 
Vv. Sullivany 6 INVES £83) 87,— 6 nl: 
375, 56 Am.R. 776 (where the court 
said: “In Starkweather v. American 


Bible Soc., 72 Tl. 50, 22 Am.R. 133 it 
was held that a corporation of New 
York which was prohibited by the 
law of that state from taking lands 
by devise was therefore incapable of 
taking lands by devise in Illinois. 
This was the main and true ground 
of the decision, although it was said 
further in the opinion that the deci- 
sion might also be placed upon the 
ground of that in Carroll v. City of 
Hast St. Louis, 67 Ill. 568, 16 Am.R. 
632 [in respect of public policy]’’). 


18. Starkweather y. American Bi- 
bie Soc., 72 Tll. 50, 58, 55, 22 Am IR: 
oO. 


“We, then, find a corporation cre- 
ated and located in New York, in- 
capable, by devise, of taking and hold- 
ing real estate there, claiming to hold 
real estate here, devised to it by a 
citizen of this state. Appellee con- 
tends that the Statute of Wills in New 
York only operates as a disability up- 
on all persons in that State to become 
devisors of real estate to this com- 
pany, and that the charter does not 


‘prevent them from receiving lands in 


other States, by devise, from persons 
beyond the limits of the State, and 
hence this devise is valid and bind- 
ing. We have seen that the courts 
of New York have held that such 
companies are not authorized to so 
take and hold property in that State; 
and if incapable of doing so there, 
how, it may be asked, can it exercise 
powers and discharge functions be- 
yond the limits of that State which 
it is not capable of doing under the 
laws of the State which created and 
endowed it with its powers and func- 
tions? Such bodies have such pow- 
ers, only, as are conferred upon them 
by the laws’of the State in which 
they are created. It does not matter 
whether this body is prohibited by its 
charter or by the Statute of Wills in 
New York from taking lands by de- 
vise. Whether the one or the other 
statute creates the disability, the ef- 
fect is the same, as it goes to the 
power of so taking and _ holding.” 
Starkweather vy. American Bible Soce., 
supra. 


19. White v. Howard, 38 Conn. 342; 
American Bible Soc. vy. Marshall, 15 
Ohio St. 537; Thompson v. Swoope, 
24 Pa. 474, 480. 


“Where a corporation of another 
state is generally “competent to take 
and hold land, the prohibition, in their 
statute of wills, against all devises of 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 152-153] 


where, under its charter, it would be authorized to 
take in the absence of the prohibition in the statute 
of wills,?° and that such corporation may take by 
devise wheie the laws of such other state authorize 
such taking.?1 There is, however, authority for the 
view that a provision of the statute of wills of the 
state in which the land in question is situated in- 
validating a devise to a corporation unless it is ex- 
pressly authorized by its charter or by statute to 
take by devise applies to a foreign corporation?? 
where it is not expressly authorized by statute of 
such state to take by devise.?* 


Effect of want of capacity; conversion.24 Ac- 
cording to some eases, if a foreign corporation has 
no power to take a devise of lands, the title does not 
vest at all in the corporation.?® In such case, where 
the will does not by its terms effect a conversion of 
the real property involved into personalty,?® the 
court may not, by the application of the doctrine 
of equitable conversion, give effect to the will as a 
valid bequest of personalty to the corporation.?* 
Where, however, a will so direets or authorizes a 
sale of real estate by the executor as to create an 
equitable conversion of the same into personalty and 
gives the proceeds to a foreign corporation, it is a 
bequest of personalty and valid, if the corporation 
is authorized to take by bequest, notwithstanding the 
corporation cannot take by devise.*® Where the for- 
eign corporation has no capacity to take and the 


lands to corporations, does not pre- 
vent them from taking and holding 
land in this state by devise; for their 
statute of wills is intended to regu- 
jate the testamentary power of their 
own citizens, not of ours; to define 
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where cleaves to the corporation. 
The reasoning is fallacious, not recog- 
nizing this distinction. 
no prohibition in the charter, and the 
power to hold and convey real estate 
being expressly given, we must look 
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property is not otherwise disposed of, the land will 
descend to the heirs at law of the testator according 
to the controlling law.® 


Corporation civilly dead. A devise to a foreign 
corporation has been held void on the ground that 
the corporation was civilly dead and had no exist- 
ence.®° 


[§ 153] d. Limitation on Amount.*1 A limita- 
tion on the amount in value of real property which a 
corporation may hold, imposed by a statute of the 
state of its creation, has been given effect in deter- 
mining the validity of a devise to such corporation 
of land in another state,?? and the view has been 
taken that in such case title to real property devised 
does not vest in the corporation where it already 
holds property to the limit of its capacity as to 
amount,?? but descends to the heirs at law of the 
testator if not otherwise disposed of by the will.*4 
Likewise a limitation in respect of the income from 
property held by a foreign corporation by the laws of 
the state of its creation has been given effect in re- 
spect of a bequest to such corporation made by a 
testator domiciled in another state.?° Where, how- 
ever, a foreign corporation, which is subject to such 
limitation, has capacity to take by devise or be- 
quest,*® it may take by devise or bequest provided 
the testamentary gift does not increase the corpo- 
rate holdings to an amount beyond the statutory 


28. Methodist Episcopal Church 
Extension v. Smith, 56 Md. 362; Fra- 
ser v. United Presb. Church, 26 N.E. 
1034, 124 N.Y. 479; Chamberlain v. 
Chamberlain, 43 N.Y. 424. See Igle- 
hart v. Iglehart, 26 App.D.C. 209, 6 


There being 


the capacity of testators, not of cor- 
porations.’”’ Thompson y. Swoope, su- 
pra. 


20. White v. Howard, 38 Conn. 342; 
American Bible Soc. v. Marshall, 15 
Ohio St. 537. 


[a] Reason for rule.—‘Now this 
corporation [of New York] stands at 
the bar of this court claiming the 
right to take lands within our terri- 
tory by devise. It is clothed with 
such powers as have been conferred 
by its charter. Those, a portion of 
them, as we have seen, are to hold, 
purchase, and convey real estate. It 
is not expressly authorized to take 
by devise, nor is it prohibited from 
so taking. Can it then take by de- 
vise? Not in New York, as we have 
seen. Therefore not in Connecticut, 
say the counsel for the heirs at law, 
for being a New York corporation, 
and by the law of that state devoid 
of power to take by devise, no argu- 
ment is needed to show its inability 
to take by devise in Comnecticut. 
This conclusion is too hastily drawn. 
If the inability to take by devise 
arose out of a prohibitory clause in 
the charter, the conclusion would be 
legal and logical. But the inability 
does not so arise. There is no pro- 
hibition in the charter; the inability 
is created by the New York Statute 
of Wills, expressly excepting corpo- 
rations from taking by devise. Now 
this corporation brings with -it from 
New York its charter, but it does not 
bring with it the New York Statute 
of Wills and cannot bring it to be 
recognized as law within this juris- 
diction. There is an obvious distinc- 
tion between an incapacity to take 
created by the statute of a _ state, 
which is local, and a _ prohibitory 
clause in the charter, which every- 


to our own statutes and laws, and not 
to those of New York, to determine 
whether or not this corporation can 
take by devise in Connecticut.” 
White v. Howard, 38 Conn. 342, 361. 


21. White v. Howard, supra; Amer- 
ican Bible Soc. v. Marshall, 15 Ohio 
St. 537. 


22. Boyce y. St. Louis, 
(N.Y.) 650. 


23. White v. Howard, 46 N.Y. 144; 
Draper ’v. Harvard College, 57 How. 
PreUNexaeos: 


[a] YIllustration.—Under a New 
York statute providing that no cor- 
poration may take land by devise un- 
less it be expressly authorized by its 
charter, or by statute, a devise of land 
situated in New York to Harvard Col- 
lege, a corporation organized under 
the laws of the state of Massachu- 
setts, having authority under its 
charter and the laws of that state to 
take by devise and hold land therein 
and elsewhere, was invalid, in the 
absence of a statute of the state of 
New York authorizing the college to 
take by devise. Draper v. Harvard 
College, 57 How.Pr. (N.Y.) 269. 


24. Equitable conversion in case 
of corporations in general see Corpo- 
rations § 2398; Charities § 72 


25. Starkweather v. American Bi- 
ble Soc., 72 Ill. 50, 22 Am.R. 133. 


infra § 154 notes 


29 Barb. 


Compare cases 
41-43. 


26. Conversion in general 
Conversion 13 C.J. p 850. 


27. Starkweather v. American Bi- 
ble Soc., supra; White v. Howard, 
46 N.Y. 144; Draper v. Harvard Col- 
lege, 57 How.Pr. (N.Y.) 269. 


see 


Ann.Cas. 732 [aff 27 S.Ct. 329, 204 U.S. 
478, 51 L.Ed. 575]; Draper v. Marvard 
College, 57 How.Pr. (N.Y.) 269 (both 
apparently recognizing rule). 


29. Starkweather v. American Bi- 
ble Soe) 7:2)' Tlie50; 22 “Ams ess 
Proctor v. Board of Trustees of M. E. 
Church, 123 N.W. 862, 225 Mo. 51; 
White v. Howard, 46 N.Y. 144. 


30. Elmore v. Carter, 124 N.E. 582, 
289 Ill. 560. 


_ 81. Who may question validity see 
infra § 154. 


32. Cromie y. Louisville Orphans? 
Home Society, 3 Bush (Ky.) 365; 
House of Mercy v. Davidson, 39 S.W. 
924, 90 Tex. 529. See Norton v. New 
York House of Mercy, 101 F. 382 (ap- 
parently recognizing rule). 


33. House of Mercy v. Davidson, 
39 S.W. 924, 90 Tex. 529. 


[a]. Thus, where land in Texas 
was devised to a residuary legatee, 
a corporation of New York, prohibit- 
ed by the general incorporation law 
of that state, under which it was cre- 
ated, from receiving or holding land 
exceeding in value a named amount, 
the corporation already holding lands 
to the value so limited, it was held 
that the title did not. vest in such 
devisee, for want of capacity in the 
corporation to receive and hold it, but 
descended to the heirs. House of 
Mercy v. Davidson, 39 S.W. 924, 90 
Tex. 529. 


4. House of Mercy v. Davidson, 
supra. 


35. Chamberlain v. Chamberlain, 
43 N.Y. 424 [mod 8 Lans. 348]. 


fare See generally supra §§ 151, 
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limit.87 The foregoing rules should be considered 
in connection with conflicting views as to who may 
attack gifts to foreign corporations in respect of 
restrictions as to the amount of property which the 
corporation is authorized to hold.2% The view has 
been taken that a limitation in a charter of a foreign 
corporation on the amount of net incomg which such 
corporation may have from real or personal prop- 
erty is not a limitation on the amount of real or per- 
sonal property which such corporation may take by 
devise or bequest.®® 


[§ 154] e. Who May Question Validity of Testa- 
mentary Gift. The rule recognized in some juris- 
dictions that private persons may not raise the 
question as to whether, by the acquisition of prop- 
erty by will, a corporation will obtain holdings in ex- 
cess in amount of those permitted by its charter or 
governing statute*® has been recognized or applied 
where the question is raised by heirs at law** or next 
of kin*? of the testator in attacking a devise or be- 
quest to a foreign corporation on the ground that 
the laws of the state by which such corporation was 
created impose a restriction as to the income which 
such corporation may receive from its holdings, and 
this rule has been applied even where, by the rule of 
the state of creation, the heirs or next of kin may 
raise the question.** In other jurisdictions, how- 
ever, the view has been taken that heirs at law** or 
next of kin*® of the testator may question the va- 
lidity of testamentary gifts to foreign corporations 
because of restrictions on the amount of corporate 
holdings, imposed by the state by which the corpo- 
ration was created. Where a foreign corporation is 
wholly incapacitated to take by devise in the state 
in which the real estate involved is situated, it has 
been held or recognized that the right to question the 
validity of a devise to such corporation is not confin- 


87. Wilson v. Perry, 1 S.E. 302, 29 
W.Va. 169. 
38. See infra § 154. 
39. White v. Howard, 38 Conn. 342. 
40. See supra § 149. 


41. Congregational Church Bldg. 
Soc. v. Everett, 36 A. 654, 85 Md. 79, 
35 L.R.A. 693, 60 Am.S.R. 308. 


42. Congregational Church Bldg. 
Soc. v. Everett, supra. 


43. Congregational 
Soc. v.’ Averett, supra. 


44, Cromie v. Louisville Orphans’ 
Home Soc., 3 Bush (Ky.) 365; House 
of Mercy v. Davidson, 39 S.W. 924, 90 
Tex. (29. 


2391. 


Church Bldg. 
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see Charities § 15; 
Statutory restrictions on amount 

which may be taken ocr held by: 

Charitable institution. see Charities § 


Conporeuon in general see supra § 
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ed to the state,4® but may be exercised by heirs at 
law of the testator,*7 and a like rule has been rec- 
ognized where a foreign corporation is not entitled 
to take by devise for the particular purpose of the 
devise.*® The mere fact that a person has accept- 
ed a benefit under a will does not prevent his ques- 
tioning the validity of a devise to a foreign corpora- 
tion on the ground that such corporation is civilly 
dead and has no existence.*® 


[§ 155] O. Restriction on Testamentary Disposi- 
tion for Charitable, Benevolent, or Religious Pur- 
poses®°—1. In General. Several states have stat- 
utes providing in effect that a devise or bequest for 
religious or charitable purposes or to a religious, 
charitable, and a like corporation or other organiza- 
tion must, in order to be valid, be made by a will 
executed a specific time before the testator’s death,°+ 
or restricting, to a specified fractional share of his 
estate the amount which a testator may devise or be- 
queath to such organizations or for such purposes.*? 
In some of these states there are no other limitations 
on the right of a person to dispose of his property 
for charitable uses.°? In the absence of statutory or 
constitutional provisions in this regard, no limita- 
tions on testamentary capacity of the types here 
considered are applicable.®** Questions as to the 
validity generally of testamentary gifts for charita- 
ble purposes or uses®® and to religious societies®® are 
treated elsewhere in this work. 


In Mississippi the constitutional and statutory 
provisions which invalidate devises and bequests of 
land or interests in land, or of money directed to be 
raised by the sale of land, for religious or charitable 
purposes,®? and bequests of personal property in 
favor of religious or ecclesiastical organizations or 
to such organizations or religious denominations, for 
their own use or benefit or for charitable uses,°* are 


Savarika, (Miss.) 148 So. 649 (citing 
Const. § 269 and Code [1930] § 3564); 
Greely v. Houston, 114 So. 740, 148 
Miss. 499; Blackbourn vy. Tucker, 17 
Sos 737s 002: “Missy 7o5e 


[a] Attempted gifts for education- 
al purpose.—(1) The constitutional 
and statutory provisions have been 
applied in declaring void testamen- 


Corporations § 


45. Cromie v. Louisville Orphans’ 
Home Soc., 3 Bush. (Ky.) 365. 


46. Gould v. Board of Home Mis- 
sions of Presbyterian Church in the 
United States of America, 167 N.W. 
776, 102 Neb. 526. 


47. Gould v. Board of Home Mis- 
sions of Presbyterian Church in the 
United States of America, 167 N.W. 
776, 102 Neb. 526 (question could be 
raised in an action to quiet title). 


48. Proctor v. Board of Trustees 
of M. EB. Church, 123 S.W. 862, 225 


Mo. 51. 
49. Flmore y. Carter, 124 N.E. 582, 
289 Ill. 560. 


Foreign corporation in general see] tary provisions designed to devote the 
supra § 153. proceeds of the sale ef land to educa- 
Religious society or corporation see| tional purposes. National Bank of 
Religious Societies § 102. Orr enn “i Reet Psa ee Rie Rees 
s 9; nderson v. Gift, oO. ' 
Testamentary gifts: 156 Miss. 736. (2) A like rule applies 
For charitable uses in general see] to a devise of land for such purposes. 
Charities 11 C.J. p 297. Blackbourn v. Tucker, 17 So. 737, 72 
To religious societies in general see | Miss. 735. But see Peters v. Bowman, 
Religious Societies § 107. 19 K.Cas.No. 11,029 [aff 98 U.S. 56, 
i 25 L.Ed. 91] (holding that a devise 
51. See infra §§ 156-165. for the purpose of establishing a 
52. See infra §§ 166-186. school not subject to denominational 
; control is not within the operation of 

abate Deets Estate, 115 P.| Mississippi Code [1857] art 55). 
tA dD ICAL BORO. [b] Gifts to nonreligious charita- 
54. Hubbard y. Worcester Art|] ble organizations of the proceeds of 


Museum, 80 N.E. 490, 194 Mass. 280, 
9 L.R.A.N.S. 689 and note, 10 Ann. 
Cas. 1025, 12 Prob.Rep.Ann. 416. See 
also cases infra § 166 note 60. 


55. See Charities 11 C.J. p 297. 


Rules or statutes as to perpetui- 
ties see Perpetuities §§ 78, 79, 144, 
145. 

56. See Religious Societies passim 
§§ 98-121. 


57. National Bank of Greece y. 


land for charitable purposes are in- 
validated by Const. § 269. Greely v. 
Houston, 114 So. 740, 148 Miss. 499. 


58. National Bank of Greece v. 
Savarika, (Miss.) 148 So. 649 (citing 
Const. § 269 and Code [1930] § 3565); 
Maas v. Sisters of Mercy of Vicks- 
burg, 99 So. 468, 185 Miss. 505; Black- 
poure v. Tucker, 17 So. 737, 72 Miss. 


[a] Form of gift.—(1) Gift to in- 
dividual members of Sisters of Mercy 


50. Mortmain statutes in general 
an SiS Tees a ae 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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restrictions on testamentary capacity, and the pur- 
pose of such provisions is to prevent a testator from 
disregarding the interests of his heirs.°® 
has apparently been taken that the above provisions 
relating to land do not apply where the real prop- 
erty referred to in the will had been converted into 
personalty prior to the death of the testator,®°° nor do 
such provisions apply to land situated in another 
state;°? but such provisions do apply to land sit- 
uated in Mississippi,®? notwithstanding the testator 
and the beneficiaries are domiciled in other states®* 
or the will directs a conversion of the realty into 
The above constitutional provisions 
applied to a will made prior to the adoption of such 
provisions where the testator died after such adop- 
Land which is the subject matter of a gift 
which is rendered void by such constitutional and 


personalty.°* 


tion.®° 


of the Roman Catholic Church would 
have created a resulting trust in favor 
of the society and, therefore, the gift 
was invalidated by the above provi- 
sions (Maas vy. Sisters of Mercy of 
Vicksburg, 99 So. 468, 135 Miss. 505), 
(2)-in view of the comprehensive 
terms of such provisions which pro- 
hibit gifts, either direct or implied, 
to religious societies (Maas v. Sisters 
of Mercy of Vicksburg, supra). 


{b] Organization within provisions. 
—Sisters of Mercy of the Roman 
Catholic Church is a “religious socie- 
ty” within the above provisions and, 
therefore, a bequest to it is invalid. 
Maas v. Sisters of Mercy of Vicks- 
burg, 99 So. 468, 135 Miss. 505. 


[ec] Organization not within provi- 
sions.—(1) Bequests of personal 
property to nonreligious charitable 
organizations for charitable purposes 
are not invalidated by Const. § 270. 
Greely v. Houston, 114 So. 740, 148 
Miss. 499. (2) A bequest of personal 
property to the board of trustees of 
a state charitable institution is not a 
bequest to a “religious” or ‘‘ecclesias- 
tical” corporation or association such 
as is prohibited by the above provi- 
sions as to bequests of personal prop- 
erty. Hailey v. McLaurin’s Estate, 
43 So. 727, 112 Miss. 705. (8) Thus a 
bequest to the trustees of Mississip- 
pi State Charity Hospital was not in- 
validated by Const. § 270 and Code 
(1906) § 5091. Hailey v. McLaurin’s 
Estate, supra. (4) Gift to an educa- 
tion association for the purposes of 
a college for girls was not a gift toa 
“religious” or “ecclesiastical” organ- 
ization within the meaning of Const. 
§ 269, and such constitutional provi- 
sion did not invalidate it notwith- 
standing it was for a charitable pur- 
pose. Blackbourn y. Tucker, 17 So. 
NBs) ta MASS. 735. 


59. National Bank of Greece v. 
Savarika, (Miss.) 148 So. 649, 656; 
Greely v. Houston, 114 So. 740, 148 
Miss. 799. 


“That provision [of the constitu- 
tion] and the statutes . . area 
limitation upon testamentary disposi- 
tion, and are designed in extenso to 
prevent ‘One who would not be gener- 
ous at his own expense from being 
generous at the expense of his 
heirs.’’’ National Bank of Greece v. 
Savarika, supra. 


“The purpose of the constitution is 
to prevent one who will not be char- 
itable at his own expense from being 
so at the expense of his heir at law.” 
Blackbourn v. Tucker, 17 So. 737, 739, 
72 Miss. 735. 


60. Hailey v. McLaurin’s Estate, 
73 So. 727, 112 Miss. 705. 
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tors (One the 


61. Hailey v. McLaurin’s Estate, 
supra. 


[a] Thus gifts payable out of the 
proceeds of land situated in Tennessee 
could be given effect where such gifts 
were not prohibited by the laws of 
Tennessee. Hailey v. McLaurin’s Es- 
tate, 73 Sos 727; 112: Miss, 705. 


62. Greely v. Houston, 144 So. 740, 
148 Miss. 799. 


63. Greely v. Houston, supra. 
64. Greely v. Houston, supra. 


65. Blackbourn vy. Tucker, 17 So. 
Tova ele MASS: 7.355 


66. Anderson vy. Gift, 126 So. 656, 
156 Miss. 736. See Tatum v. McLel- 
lan, 50 Miss. 1 (apparently recogniz- 
ing rule under earlier code). 


67. Anderson y. Gift, 126 So. 656, 
156 Miss. 736. 


68. See statutory provisions. 


[a] In the District of Columbia 
(1) by virtue of Act of Congress of 
July 25, 1866; 14°U. S. St. at L. 232 ¢ 
237, a testamentary gift for religious 
uses or purposes within the Maryland 
Declaration of Rights § 34 [now § 
38] was rendered valid provided it 
was made at least one calendar month 
before the death of testator. Speer v. 
Colbert, 26 S:Ct. 2101, 200) U:S. 130, 50 
L.Ed. 403 [aff 24 App.Cas. (D.C.) 187]; 
Long v. Gloyd, 25 Wash.L.Rep. (D.C.) 
50. (2) A similar provision is now 
found in the Code of Laws of the Dis- 
trict of Columbia § 1635. 


69. Patton v. Patton, 39 Ohio St. 
590; Rhymer’s Appeal, 93 Pa. 142, 39 
Am_R. 736. 


70. In re Garthwaite’s Estate, 
(Cal. App.) 21 P.(2d) 245. See 
Reimensynder v. Gans, 2 A. 425, 110 
Pa. 17; Rhymer’s Appeal, 93 Pa. 142, 
39 Am.R. 736. 


[a] Statute applied see Hoffner’s 
Estate, 29 A. 331,161 Pa. 331; Teacle’s 
Estate, 25 A. 1135, 153 Pa. 219; Rhym- 
er’s Appeal, 93 Pa. 142, 39 Am.R. 736; 
Miller v. Porter, 53 Pa. 292; McLean 
v. Wade, 41 Pa. 266; Wenner’s Estate, 
17 Pa.Dist.&Co. 784; Boyd’s Estate, 5 
Pa.Dist.&Co. 359; McNulty’s Estate, 
29 Pa.Dist. 709; Gallagher’s Estate, 
28 Pa.Dist. 622; Alter’s Estate, 4 Pa. 
Co. 558, 19 Phila. 9; Ralston’s Estate, 
1 Chest.Co. (Pa.) 482. See also Sin- 
nott v. Moore, 39 S.E. 415, 113 Ga. 908 
(where a Pennsylvania statute was 
eited in connection with a declaration 
of invalidity). 


{b] In New York (1) 
months’ limitation imposed by ; 
(1848) e¢ 319 § 6, or subsequent acts, 
has been applied in declaring the in- 
validity of certain testamentary gifts. 


a two 
L 
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statutory provisions descends to the heirs at law of 
the testator in the same manner and to the same 
extent,®® and subject to the same burdens,®’ as 
though such land had not been ineluded in the will. 


[§ 156] 2. Execution of Will within Specified 
Time Prior to Death—a. In General. 
invalidate testamentary gifts for charitable, benevo- 
lent, or like uses, contained in wills executed within 
a specified period prior to the death of the testator,®* 
and the courts have asserted or sustained the con- 
stitutionality of such a statute.°® 
statutes invalidate all gifts for the purposes spec- 
ified, or to the corporations or institutions designat- 
ed, where the will is executed within the prescribed 
period,’® regardless of whether or not heirs, next of 
kin, or any particular relatives survive the testa- 


Some statutes 


Some of these 


other hand, some statutes apply 


Fairchild v. Edson, 48 N.E. 541, 154 
N.Y. 199, 61 Am.S.R. 609; Marx v. Mc- 
Glynn, 88 N.Y. 357 [aff 25 Hun 449 
(aff 4 Redf.Surr.’ 455)]; Kerr v. 


Dougherty, '\79 “N-Y.- 327 [aft 27, Hun 
841 (mod 59 How.Pr. 44)]; Lefevre 
Vv... Letevre, 59: NsyY. “434 imed==2 


Thomps.&C. 330]; Pearson v. Collins, 
99 IN.Y.S:.. 932,113" App. Div. 657 "fapp 
dism “80 N.Be dirs, (18% Noy. 530]; 
Harris v. American Baptist Home 
Missionary Soc., 33 Hun 411; In re 
Smith’s Ex’r, 149 N.Y.S. 24, 85 Misc. 
636 [rev as to one beneficiary sub 
nom. In re New York Life Ins. & 


Trust ‘Cop d52ig Neves Sod net Ge Aw De 
Div. 131]; Hemmije v. Meinen, 20 N.Y. 
S. 619. (2) L. (1860) e 360, restrict- 


ing the amount of bequests in certain 
cases, was not inconsistent with such 
two months’ limitation in the act of 
1848, but was in harmony with, and 
did not repeal, such limitation. Kerr 
v. Dougherty, 79 N.Y. 327 [aff 17 Hun 
341 (mod 59 How.Pr. 44)1; Lefevre v. 
Lefevre, 59 N.Y. 434 [mod 2 Thomps. 
&C. 330]; Matter of Conner, 44 Hun 
424. But see Currin v. Fanning, 13 
Hun 458 (where a gift was upheld). 
(3) Nor was such limitation in the act 
of 1848 repealed by L. (1881) § 641. 
Matter of Conner, 44 Hun 424 [aff 
sub nom. Wardlow v. Home for In- 
curables, 1 N.Y.St. 144, 4 Dem.Surr. 
473]. (4) Even if such limitation in 
the act of 1848 was repealed by the 
act of 1860, such limitation was re- 
enacted by L. (1903) ¢c 623. Pearson 
v. Collins, 99 N.Y.S. 932, 113 App.Div. 
657 [appeal dism 80 N.E. 1115, 187 N. 
Y. 530]. (5) Word “devise,” as used 
in the act of 1848, included ‘‘bequest.” 
People’s Trust Co. v. Smith, 31 N.Y.S. 
519, 82 Hun 494. (6) For subsequent 
repeal see infra text and note 81. 


71. Inre Garthwaite’s Estate, (Cal. 
App.) 21 P.(2d) 465. 


[a] Construction of statute.—The 
fact that a provision of Probate Code 
§ 41, limiting the share of his estate 
which a testator may devise or be- 
queath for charitable uses, makes the 
operation of the limitation dependent 
on the existence of legal heirs, indi- 
eates that in omitting from the pro- 
vision of such section invalidating be- 
quests or devises for charitable uses 
in a will executed within thirty, days 
before the death of the testator, of 
any reference to the existence of legal 
heirs, the legislature intentionally 
omitted such reference. In re Garth- 
waite’s Hstate, (Cal.App.) 21 P.(2d) 
465. 


[b] In New York (1) the view has 
been taken that the provision of Gen, 
Mun. L. § 146, that “this article shall 
not be construed or held to authorize 
any devise or bequest whatever, un- 
less the will was executed at least 


586 [68 C.J.] z 
when,*? and only when,’® specified relatives or heirs 
survive the testator. Such a statute does not ren- 
der illegal the mere act of making a will for a char- 
itable or benevolent purpose.’4 While there is au- 
thority for the view that a statute of the type here 
considered, which is repealed intermediate the death 
of the testator and the happening of a contingency 
on which the vesting of a testamentary gift in a will 
executed within the statuory period depended, does 
not have operative foree so as to invalidate such 
contingent gift,*® according to some eases the ques- 
tion as to the invalidity of a gift, under such stat- 
ute, is determined by the state of facts existing at 
the time of the testator’s death.*® The mere fact 
that one of the purposes for which a testamentary 
gift is made is not for a charitable or religious pur- 
pose does not save the gift from the operation of the 
statute where another of the purposes is charitable 
or religious and the gift is not separable.77 Land 
purchased by the testator within the period fixed by 
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a will executed beyond such period.7® In some ju- 
risdictions, at least, there is no public policy, out- 
side of specific statutory provisions, which con- 
demns testamentary gifts to charitable, benevolent, 
and like institutions contained in a will executed 
within any particular period prior to the testator’s 
death;*® and in the absence of any statutory or con- 
stitutional provision in this regard no limitation on 
testamentary capacity of the type here considered is 
applicable.8° In New York statutory limitations of 
the type here considered have been deleted from all 
general laws except the General Municipal Law.*? 


[§ 157] b. Nature and Purpose of Statutes and 
General Rules of Construction. While some stat- 
utes of the type here considered have been regarded 
as limitations on the power of a charitable corpora- 
tion to take property under a will,®? the view has 
been taken that such a statute operates as a limita- 
tion on the testator’s power of disposition®® and not 


a statute of the type here considered may pass by 


two months before the decease of the 
testator or testatrix, nor of more than 
one-half of the estate . in case 
he or she shall leave a husband, wife, 
child, or parent him or her surviving,” 
invalidated a gift made by will within 
the specified period provided such gift 
could be given effect only under the 
provisions of Mun. Corp. L. art 7, even 
though no husband, child, or parent 
survived the testatrix. In re Craw- 
ford’s Will, 218 N.Y.S. 201, 218 App. 
Div. 392 [on rearg gift upheld under 
Edueation L. § 1118-a 221 N.Y.S. 751, 
220 App.Div. 313]. (2) In determin- 
ing the validity of gifts by a testator, 
a like rule was applied to the pro- 
vision of Decedent Est. L. § 19, since 
repealed by L. (1911) ec 857, invalidat- 
ing gifts to certain institutions or 
corporations contained in a will exe- 
euted less than two months prior to 
the testator’s death. Ely v. Magie, 
113 N.E. 800, 219 N.Y. 112 [rearg den 
DAN Hl 066,021.9 Ne. 597). C3) A 
like construction was given to a pro- 
vision of similar import in L. (1848) 
ec 319 § 6 (Stephenson vy. Short, 92 N. 
Y. 433; Clements v. Babcock, 56 N.Y. 
S. 527, 26 Mise. 90. Contra Lawrence 
v. Elliott, 3 Redf.Surr. (N.Y.) 235) 
(4) and in certain special statutes 
(Stephenson v. Short, 92 N.Y. 433 [aff 
27 Hun 381, 15 N.Y.Wkly.Dig. 215]). 


72. See statutory provisions; 
cases infra this note. 


[a] Whether or not testator at- 
tempted to devise as much as one 
third of his estate to charitable uses, 
Civ. Code § 3851 applies if a wife, 
child, or descendant of a child sur- 
vives the testator and this will was 
executed within the ninety day period 
prescribed. Wesley Memorial Hospi- 
tal v. Thomson, 139 S.H. 15, 164 Ga. 
466. 


[b] Statutes applied see Southern 
Industrial Institute v. Marsh, 15 F. 
(2d) 347 [cert den 47 S.Ct. 449, 273 U. 
S. 747, 71 L.Ed. 872] (applying Geor- 
gia Code § 3551); Davis v. Davis, 
57 Nim. 817, 62 Ohio St. 411, 78 Am.S. 
R. 725 (Rev. St. § 5915). 


73. See cases infra this note. 


a] Georgia statute.—Provision of 
Code (1873) § 2419 that no person 
leaving a wife or child or descendants 
of a child shall by will devise more 
than one third of his estate to any 
charitable, religious, educational, or 
civil institution, to the exclusion of 


and 


such wife or child, and in all cases the 
will containing such devise shall be 
executed at least nihety days before 
the death of the testator, or such de- 
vise shall be void, does not apply to a 
person who had never been married 
and who left no issue. Jones v. 
Habersham,’ 2 S:Ct.'336, 107 U.S. 174; 
27 L.Ed. 401; Reynolds v. Bristow, 37 
Ga. 283. 


[b] In Ohio (1) while it has been 
stated that the statute does not oper- 
ate at all unless the testator dies 
leaving issue of his body (Ruple v. 
Hiram College, 171 N.E. 417, 35 Ohio 
App. 8), (2) the statute also in terms 
includes an adopted child and “legal 
representatives of either” (Gen. Code 
§ 10504 and L. [1931] p 346), (3) and 
apparently refers to lineal descend- 
ants, natural or adopted (Patton v. 
Patton, 39 Ohio St. 500). (4) A per- 
son designated as heir, in conformity 
with the proceedings prescribed by 
Rev. St. § 4182, and deemed, by virtue 
of such proceedings, to stand in the 
same relation to the person declaring 
him such as a child born in lawful 
wedlock, was not within the purview 
of Rev. St. § 5915, which made it a 
condition to the voidability of a devise 
for charitable purposes made within 
one year of the testator’s death that 
he die leaving issue of his body or an 
adopted child. Theobald v. Fugman, 
60 N.E. 606, 64 Ohio St. 473. But see 
Fugmann vy. Theobald, 4 Ohio S.&C.P. 
65, 3 Ohio N.P. 65. 


74. Thomas v. Board of Trustees 
of Ohio State University, 70 N.E. 896, 
70 Ohio St. 92. 


75. See infra § 160. 
Poe Patton v. Patton, 89 Ohio St. 
eee Brabson’s Hstate, 16 Pa.Dist. 
78 Manners v. Philadelphia Li- 
brary Co., 98 Pa..165, 39 Am.R. 741. 
79. Matter of Lampson, 56 N.E. 9, 
161 N.Y. 511; Hollis v. Drew Theo- 


logical Seminary, 95 N.Y. 166; In re 
Crawford’s Will, 221 N.Y.S. 751, 220 
App.Div. 313 [reh of 218 N.Y.S. 201, 
218 App.Div. 392]. See White v. Mc- 
Keon, 17 S.B. 288, 92 Ga. 343 Code § 
2419 (requiring execution of a will 
containing gifts to certain institu- 
tions at least ninety days before the 
testator’s death, where he leaves a 
wife or child, was not in force prior 


on the beneficiary’s power to take.’ 


There is au- 


to the adoption of the code of 1863). 


80. Bartlet v. King, 12 Mass. 537, 
7 Am.D. 99 (where the history of 
legislation in Massachusetts was dis- 
cussed). 


81. In re Crawford’s Will, 221 N.Y. 
S. 751, 220 App.Div. 313 [mod 218 N.Y. 
S. 201, 218 App.Div. 392]. 


[a] Provision of Gen. Mun. L. § 
146 that “this article shall not be con- 
strued to authorize any devise or be- 
quest whatever, unless the will was 
executed at least two months before 
the decease of the testator or the tes- 
tatrix’”’ was not repealed by L. (1911) 
ec 857. In re Crawford’s Will, 218 N.Y. 
S. 201, 218 App.Div. 392 [on rearg 
gift upheld under Education L. 
1118-a, 221 N.Y.S. 751, 220 App.Div. 
olets 

Effect of repeal see infra § 160. 

82. Arrowsmith v. St. Mary’s Free 
Hospital for Children, 21 Pa.Dist. 943. 


See Ely v. Megie, 113 N.E. 800, 219 
N.Y. 112 [rearg den 114 N.E. 1066, 219 


N.Y. 597] (apparently recognizing 
rule). 
[a] Rule applied to N. Y. L. (1848) 


c 319 § 6 in respect of a devise of real 
property, apparently on the ground 
that such statute was part of the 
charter of a corporation to which it 
applied. ‘Arrowsmith vy. St. Mary’s 
Free Hospital for Children, 21'Pa.Dist. 
943. See Elmore v. Carter, 124 N.BE. 
582, 289 Ill. 560 (where a devise to a 
New York corporation was declared 
invalid). 


83. Pottstown Hospital v. New 
York Life Ins. & Trust Co., 208 F. 196; 
Thomas vy. Board of Trustees of Ohio 
State University, 70 N.E. 896, 70 Ohio 
St. 92; Hildeburn’s Estate, 4 Pa.Dist. 
40, 16 Pa.Co. 39. 


84. Pottstown Hospital v. New 
York Life Ins. & Trust Co., 208 F. 
196; Folsom v. Haas, 2 Ohio S.&C.P. 
559; Hildeburn’s Hstate, 4 Pa.Dist. 40, 
16 Pa.Co, 39. 


[a] Rule applied in considering 
the effect of Pa. Act April 26, 1855 
(Pub. L. p 332) § 11. Pottstown Hos- 
pital v. New York Life Ins. & Trust 
Co., 208 F. 196; Hildeburn’s Estate, 4 
Pa.Dist. 40, 16 Pa.Co. 39. But see 
Kerr v. Dougherty, 79 N.Y. 327 (where 
the view was taken that such Penn- 
sylvania statute related both to the 
power to dispose of property and also 
to the power to take property). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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thority for the view that there is no principle of 
right or of public policy involved in such a statute,*® 
and that the purpose of such a statute is to prevent 
improvident testamentary gifts to the exclusion of 
the testator’s lawful heirs and next of kin’® when 
the testator is weak and in apprehension of death,’? 
or, as sometimes stated, it is intended to prevent a 
testator, under the fears incident to death, from dis- 
posing of his éstate to the prejudice of his descend- 
ants.** The general rule that such construction as 
will prevent intestacy will be adopted rather than 
one which will render the will invalid’® has been giv- 
en effect in holding that a certain gift contained in 
a will executed within a certain period prior to the 
testator’s death was not within the purview of a stat- 
ute of the type here considered.2® And here is au- 
thority for the view that, as a limitation on the pow- 
er of testamentary disposition, such a statute should 
be strictly construed in favor of such power.®4 


[§ 158] c. Subsequent Will or Codicil Executed 
within Statutory Period.°? Where a will, which ex- 
pressly and because of inconsistent provisions, re- 
vokes all former wills, contains gifts for charitable 
purposes which are void because the revoking will 
was executed within the statutory period, a prior 
will containing charitable gifts, which was executed 
beyond the statutory period, may not be given effect 
in respect of gifts for particular charities for which 
gifts were made in both wills,9* and where a will 
executed within the statutory period contains a gift 
which is invalid under the statute, the fact that such 
gift is identical with a gift contained in a codicil 
to an earlier will does not render such gift effective, 
notwithstanding such codicil was executed beyond 
the statutory period.®* So, also, the mere fact that 
in a will revoking an earlier will there is a refer- 
ence to a gift for charitable purposes contained in 
. the earlier will does not save such gift from the gen- 
eral revocation clause of the later will and there- 
by prevent the application of the statutory limita- 
tion where the gift in the later will is different in 


85. 


of Ohio State University, 70 N.E. 896, 92. 
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Thomas v. Board of Trustees| lege, 171 N.E. 417, 35 Ohio App. 8. 
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amount and in the manner of distribution from that 
contained in the earlier will.®® 


Codicil executed within statutory period. A gift 
contained in a codicil executed within the statutory 
period may be void under a statute of the type here 
considered.®® Notwithstanding the general rules 
that a codicil which refers to a will constitutes a re- 
publication of the will and that both will and codicil 
speak from the date of the codicil,®* according to 
some cases a codicil executed within the statutory 
period does not operate to avoid gifts to charities 
in a will executed beyond the statutory period, in the 
absence from the codicil of language clearly show- 
ing an intention that the codicil shall so operate.®% 
So, a codicil executed within the statutory period 
usually does not invalidate gifts contained in the 
will which are otherwise valid where the codicil does 
not make any effective gift,?® or where the codicil 
does not change or touch the gifts in the will. The 
mere fact that the codicil recites that it revokes a 
charitable gift in the will does not operate to bring 
the gift within the operation of the statute where 
in fact it appears from the terms of the codicil that 
there is not an actual revocation of the whole gift.” 
Where, however, by a codicil executed within the 
statutory period, gifts to organizations subject to 
the statute are revoked and a different distribution - 
to the same organizations is provided for, the stat- 
ute has been given effect to invalidate gifts.* While, 
under some statutes, a codicil executed within the 
statutory period which by revoking legacies in the 
will increases the amount of a residuary gift for 
charitable purposes contained in the will has been 
held ineffective as to such increase,‘ the view has 
been taken that the fact that a codicil executed with- 
in the statutory period by revoking a bequest to one 
other than one whom the statute was designed to pro- 
tect® inereased the residuary estate which was giver: 
for purposes within the statute by a will executed be- 
yond the statutory period did not invalidate the re- 
siduary gift to the extent of the revoked bequest® on 


N.E. 1120, 199 N.Y. 569]; In re Sloan’s 
Appeal, 32 A. 42, 168 Pa. 422 [aff sub 


70 Ohio St. 92. 


86. Cal.—Estate of Hinckley, 58 
Cal. 457. 


Mont.—In re Beck’s Estate, 121 P. 
784, 1057, 44 Mont. 461. 


N.Y.—Hollis v. Drew Theological 
Seminary, 95 N.Y. 166; Hemmije v. 
Meinen, 20 N.Y.S. 619; In re Benedict, 
DIN, YS: 202. 


Ohio.—Thomas v. Board of Trus- 
tees of Ohio State University, 70 N.E. 
896, 70 Ohio St. 92. 


Pa.—Price v. Maxwell, 28 Pa. 28. 


87. Pottstown Hospital v. New 
York Life Ins. & Trust Co., 208 F. 
196; Fairchild v. Edson, 48 N.E. 541, 


Aide NE Ye 99, .0% sATIAS Ey. 10093) PCO= 
ple’s Trust Co. v. Smith, 31 N.Y.S. 519, 
82 Hun 494. And see cases supra note 
86. 

ss. Ruple v. Hiram College, 171 N. 
®. 417, 35 Ohio App. 8. 

89. See infra § 1147 in 69 C.J. 


90. In re Crawford’s Will, 221 N.Y. 
S. 751, 220 App.Div. 313 [mod 218 N.Y. 
S. 201, 218 App.Div. 392]. 


91. Thomas v. Board of Trustees 
af Ohio State University, 70 N.E. 896, 
70 Ohio St. 92; Ruple v. Hiram Col- 


Repeal of New York statute 
see supra § 156. 


Republication of will in general see 
infra §§ 561-590. 

Revocation of will in general see 
infra §§ 478-560. 

93. In re Benedict’s Will, 11 N.Y. 
S. 252; In re Teacle’s Estate, 25 A. 
i oe ha Pa. 219; Price v. Maxwell, 28 

a. 23. 

94. In re Hoffner’s Estate, 29 A. 
B38 elolePancel, 


95. Lustig’s Hstate, 11 Pa.Dist.& 
Conos: 
96. In re Lightner’s Appeal, 57 Pa. 


Super. 469 [rev 41 Pa.Co. 117]; Wen- 
ner’s Estate, 17 Pa.Dist.&Co. 784; 
Spear’s Estate, 22 Pa.Dist. 600; Shep- 
herd’s Hst., 8 Pa.Co. 520. 


97. See infra §§ 576, 586. 


98. In re Darlington’s Estate, 137 
A. 268, 289 Pa. 297. 


99. In re Dariington’s Estate, su- 
pra. 

1. Inre McDole’s Estate, 10 P.(2d) 
75, 215 Cal. 328; In re McCauley, 71 
P. 512, 138 Cal. 432; In re Pence’s Es- 
tate, 4 P.(2d) 202, 117 Cal.App. 323. 


2. In re Farmers’ L. & T. Co., 122 
N.Y.S. 956, 188 App.Div. 121 [aff 93 


nom. Watt’s Estate, 3 Pa.Dist. 343, 
14 Pa.Co. 625]. 


3. Canfield v. Crandell, 4 Dem.Surr. 
CNE YA) Lil, 


[a] Dependent relative revocation. 
—Where the testator, by express 
words in his last codicil, revoked 
charitable bequests valid under De- 
cedent Estate Law, § 19 [since repeal- 
ed] and made new bequests, invalid 
thereunder, the doctrine of dependent 
relative revocation did not apply, so 
that the earlier bequests did not re- 
vive. Ely v. Megie, 113 N.E. 800, 219 
N.Y. 112 [aff 148 N.Y.S. 691, 163 App. 
Div. 320, 13 Mills Surr. 203, and rearg 
den 114 N.E. 1066, 219 N.Y. 597]. 


4 In re Lightner’s Appeal, 57 Pa. 
Super. 469 [rev 41 Pa.Co. 117]. 


5. Who protected see infra § 164, 


6. Ruple v. Hiram College, 171 N. 
BH. 417, 418, 35 Ohio App. 8. 


“The defendants in this case are 
not claiming by virtue of a will made 
within one year of the testator’s 
death. They are claiming by virtue 
of the original will that gave to them 
the residuum of the testator’s estate. 
The amount of that residuum was 
uncertain at the time the original will 
was executed, and necessarily contin- 
ued to be uncertain until the testa- 
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the ground that neither the spirit nor the letter of the 
statute involved condemned such codicil.? A codicil 
executed within the statutory period which merely 
reduces,® or postpones the time of enjoyment of,° 
a charitable gift contained in a will executed beyond 
the statutory period is not within the statute. An in- 
strument is regarded as a codicil, within the meaning 
of this rule, even though it 1s a will in form and the 
language of the instrument refers to it as a will, if 
in effect it is a codicil.t° The question as to wheth- 
er or not a provision in a codicil decreases the 
amount of a charitable gift within the foregoing rule 
is determinable as of the date of the execution of 
the codicil,1! and where a will executed beyond the 
statutory period contained a gift of all the residuary 
estate for a specified charitable purpose and a codi- 
cil executed within the statutory period gave only 
half the residuary estate for the same purpose, the 
fact that the gift in the codicil might in actual 
amount be greater at the time of execution of such 
codicil than the amount of the whole residuary es- 
tate when the will was executed does not in some ju- 
risdictions at least of itself invalidate the gift.t? A 
provision in a codicil executed within the statutory 
period that, in the event of the testator’s decease 
prior to the expiration of the time prescribed by law 
which must elapse after making of a will before 
charitable gifts thereunder become valid and en- 
forceable, a portion of the estate given for a chari- 
table purpose is given to a person named is applica- 


tor’s death.” Ruple v. Hiram Col- 
lege, supra. 11. 

7. Ruple v. Hiram College, supra | A. 
(Gen, Code § 10504). 


8. In re McDole’s Estate, 10 P. 
(2d) 75, 215 Cal. 328 [superseding op 
CADp» ic eae) 435 ly sini re Marmers: 
Loan & Trust Co., 122 N.Y.S. 956, 138 
App.Div. 121 [aff 93 N.E. 1120, 199 
N.Y. 569]; In re Bingaman’s Estate, 497 
1275 As 3, 281 Pa. 497%; In re Sloan’s 


pra. 
[a] 
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“Codicil” see supra § 2. 
In re Bingaman’s Estate, 127 
73, 281 Pa. 497. 


12..In re Bingaman’s Estate, su- 


Rule was recognized 
holding the gift to the extent of one 
half of the residuary estate. 
Bingaman’s Estate, 127 A. 73, 281 Pa. 


ble only if the charitable gift should fail,** and 
where such gift is upheld because the codicil is re- 
garded as diminishing the amount of the charitable 
gift, the person named does not take.1* A codicil 
actually executed within the statutory period may, 
by its terms, render operative the earlier of two wills 
already executed by the testator, provided he should 
die before a specified date, and thus give effect to 
charitable gifts in such‘earlier will where such will 
was executed beyond the statutory period.t® 


[§ 159] d. Computation of Time.‘® Where the 
period fixed by the statute is “at least one calendar 
month” before the decease of the testator, the num- 
ber of days in the calendar month is determined by 
the number of days in the month in which the will is 
executed.'* The month is a month of full, clear days 
without counting hours or fractions of days,*® and 
a fraction of a day may not be counted as a full day 
in order to make up the necessary calendar month.*® 


{§ 160] e. What Law Governs; Foreign Corpora- 
tions.2° It seems that a statute of the type here 
considered of the state of the testator’s domicile may 
be given effect by courts of another state,?+ and a 
statutory provision of this type which is applicable 
to any charitable or benevolent society or corporation 
has been applied in declaring invalid a bequest by a 
person domiciled in the state in which the statute is 
enacted to a state institution of a foreign country.?? 
A statute of one state, of the type here considered, 


4 
[§§ 158-160 | 
| 


February 10, and the death of the 
testator on March 9 (Carnell’s Estate, 
SSPhilagCeaymoses 


[b] Amendment of statute.—The 
Pennsylvania statute now provides 
for a period of ‘thirty days’? which 
was substituted for “one calendar 
month.” Boyd’s Estate, 5 Pa.Dist.&Co. 
359 (citing Act June 7, 1917 § 6 [P. L. 
p 403], substantially reénacting the 
act ofy June:, 7, 29ldy Pes is 702), 
amending the act of April 26, 1855 [P. 


in up- 


Inve re 


Appeal, 32 A. 42, 168 Pa. 422 [aff sub 13. In re Bingaman’s Estate, 127 a 398 

nom. Watt’s Bstate, 3 ppaDist. 343, A. 73, 281 Pa. 497. - DP 1). 

14 Pa.Co. 625]; In re Morrow, 54 A. ~ . , df 18. In re Gregg’s Estate, 62 A. 856, 
342, 204 Pa. 484; Carl’s Appeal, 106 ct rien ug hae tps eet ke Siena by 63. 2 ey 

Pa, 635: Hillis’ HWst., a. Dist. ; ; ; 

Salt’s Estate, 8 Pa Dist. 325. Com-| 15. Hamilton’s Estate, 74 Pa. 69. Aree wes Scape 15 Pa.Super. 
pare Paulson’s Estate, 11 Phila. (Pa.) [a] Rule applied where the second =e sao dS Ue 1. 


151 (where a gift was held invalid in 
a case in which the codicil executed 
within the statutory period express- 
ly revoked the gift in the will and 
changed the gift to a less amount). 


[a] Fact that codicil in terms re- 
voked gift in will of all the residu- 
ary. estate for a charitable purpose 
was immaterial where in the codicil 
it was provided that a gift of one 
half of the residuary estate is to take 
the place of ‘‘the gift in the will of 
all of such estate.” In re Binga- 
man’s Estate, 127 A. 73, 281 Pa. 497. 


9. In re Bingaman’s Estate, supra; 
In re Sloan’s Appeal, 32 A. 42, 168 Pa. 
422 [aff sub nom. Watt’s Hstate, 3 Pa. 
Dist. 3438, 14 Pa.Co. 625]. 


[a] Revocation.—The fact that 
the codicil recited that “TI hereby an- 
nul and revoke” the gift contained in 
the will did not affect the application 
of the rule where in fact there was 
not a revocation but a postponement 
of the time of enjoyment. In re 
Sloan’s Appeal, 32 A. 42, 168 Pa. 422 
{aff sub nom. Watt’s Estate, 3 Pa. 
Dist. 343, 14 Pa.Co. 625]. 


“10. In re Bingaman’s Estate, 127 
Awio, “ola. 497. 


will and the codicil were both execut- 
ed within the statutory period and the 
codicil provided that, if the testator 
should die before a designated date, 
the earlier will would be his last will 
and testament, otherwise the other 
will was to be his last will, and the 
period between the date of the codi- 
cil and the date so designated was 
greater than the statutory period. 
Hamilton’s Estate, 74 Pa. 69. See 
Bradish v. McClellan, 100 Pa. 607 
(where it was held that the codicil in- 
volved in In re Hamilton’s Estate, su- 
pra, did not fall with the second will 
but became a part of the earlier will 
and was operative as to a gift con- 
tained in the codicil which was not 
a charitable gift). 


16. Computation of time generally 
see Time §§ 7-58. 


17. In re Gregg’s Estate, 62 A. 856, 
213 Pa. 260. 
[a] Thus (1) as February has only 


twenty-eight days, a gift was valid 
when the will was executed February 
27, and the testator died March 28 
(Parker’s Estate, 14 Wkly.N.C. (Pa.) 
566), (2) and was invalid when the 
execution of the will occurred on 


Devolution of property in case 
of invalidity of gift see infra § 165. 


Limitations on amount which a tes- 
tator may give by will see infra § 170. 


Questioning validity of gift see in- 
fra § 164. 


21. See Sinnott v. Moore, 39 S.E. 
415, 113 Ga. 908 (where, however, 
there was a similar statute of such 
other state). 


22. Inre Halm’s Estate, 239 P. 307, 
196 Cal. 778. 


[a] Heidelberg University.—(1) 
A bequest, made in a will executed 
within thirty days of death to the 
University of Heidelberg in Germany, 
was void under Civ. Code § 1313, as 
being a bequest to a charitable or 
benevolent institution. In re Halm’s 
Hstate, 239 P. 307, 196 Cal 773, =e) 
Such university is not a “state insti- 
tution” or “educational institution 
which is exempt from taxation” under 
Const. art 13 § la, and, accordingly, 
was not within the meaning of the 
exception from the operation of Civ. 
Code § 1313, which avoided a bequest 
made less than thirty days before the 
death of the testator. In re Halm’s’ 
Estate, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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has been given effect in declaring void a devise to a 
corporation of such state of land in another state, 
contained in a will executed within the statutory pe- 
riod.** While there is authority to the contrary,” 
it has been held or recognized, on the ground that the 
statute in question imposes restrictions on the pow- 
er of testamentary disposition and not on the power 
of the beneficiary to take,?® that a statute of the type 
here considered apples only to testators domiciled 
within the state in which the statute has been enact- 
ed?° and does not apply to bequests to a corpora- 
tion domiciled within such state made by a testator 
domiciled in another state?" and that such corpora- 
tion may take such bequest if otherwise authorized 
to take where there is no statute of the testator’s 
domicile forbidding the bequest.?8 Where such a 
statute is by its terms applicable to certain corpo- 
rations organized under the laws of the state in 
which it was enacted, it may not be extended to in- 
clude testamentary gifts to foreign corporations oth- 
erwise authorized to take?® on any theory of an es- 
tablished public policy of such state.®° 


Repeal of statute. 
to the contrary, in determining the 
peal of a statute of the type here 


In the absence of a provision 
effect of the re- 
involved, it has 


23. Elmore v. Carter, 124 N.E. 582, 
289 T1l. 560; Arrowsmith v. St. Mary’s 
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town Hospital v. New York Life Ins. 
& Trust Co., 208 F. 196. 
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been laid down that the validity of a bequest is to be 
determined as of the date of the testator’s death”! 
and that, where the testator dies before such repeal, 
the statute invalidated a present bequest within the 
statute in a will executed within the statutory peri- 
od,*” but it has been held that, where the statute was 
repealed intermediate the death of the testator and 
the happening of the contingency on which the vest- 
ing of a testamentary gift in a will executed within 
the statutory period depended, the repealed statute 
did not operate to invalidate the gift.?* 


[§ 161] f. Devisees or Legatees within Statute.** 
Some statutes of the type here considered are ex- 
pressly applicable to gifts to charitable, religious, 
educational, or civil institutions.*®> Other statutes 
expressly apply to any charitable or benevolent so- 
ciety or corporation,®® and the view has been ex- 
pressed that there is no substantial difference be- 
tween the words “charitable” and “benevolent” as 
used in such statutory provision.** In construing 
such statute a “charitable corporation” has been de- 
fined as one organized for the purpose, among other 
things, of promoting the welfare of mankind at large, 
or of a community, or of some class forming a part 


than ninety days _ before death. 


(2) Likewise, | Southern Industrial Institute  v. 


Free Hogpital for Children, 21 Pa. 


Dist. 943 (applying N. Y.-L. [1848] 
e 319 § 6). 
[a] Rule applied where the testa- 


tor was domiciled in the state in 
which the statute was enacted. Ar- 
rowsmith v. St. Mary’s Free Hospital 
for Children, 21 Pa.Dist. 943. 


24 Kerr v. Dougherty, 79. N.Y. 
327; Carter v. Board of Education of 
Presbyterian Church of United States, 
23 N.Y.S. 95, 68 Hun 435 [aff 39 N.E. 
628, 144 N.Y. 621]; Matter of Robert- 
son, 51 N.Y.S. 502, 23 Misc. 450. But 
see Dammert v. Osborn, 35 N.E. 407, 
140 N.Y. 30 [rearg den 35 N.E. 1088, 
141 N.Y. 564] (where the view ap- 
parently was taken that the New York 
statute did not apply to a will of a 
testator domiciled elsewhere). 


[a] Rule applied in holding that 
Pai Act April 26, 1855 § 11 (P.L: p 
332), invalidated legacies in a_ will 
of a testator domiciled in New York 
to Pennsylvania corporations where 
the will was executed within the stat- 
utory period. Kerr v. Dougherty, 79 
N.Y. 327; Carter v. Board of Educa- 
tion of Presbyterian Church of Unit- 
ed States, 23 N.Y.S. 95, 68 Hun 435 [aff 
89 N.E. 628, 144 N.Y. 621]; Matter 
of Robertson, 51 N.Y.S. 502, 23 Misc. 
450. 


25. Generally see supra § 157. 

26. Hildeburn’s Estate, 4 Pa.Dist. 
40, 16 Pa.Co. 39. 

27. Pottstown Hospital v. New 
Mork life ins. & Trust Co:, 208 F. 
196; Hildeburn’s Estate, 4 Pa.Dist. 
40, 16 Pa.Co. 39. 

28. Pottstown Hospital v. New 


York Life Ins. & Trust Co., 208 F. 196; 
Hildeburn’s Hstate, 4 Pa.Dist. 40, 16 
Pa.Co. 39. 


[a] Mlustrations.—(1) A bequest 
by a testator domiciled in New York 
to a Pennsylvania corporation has 
been given effect notwithstanding Pa. 
Act April 26, 1855 § 11 (P.L. p 332), 
avoiding gifts in trust for religious or 
charitable uses by will not executed 
at least one calendar month before 
the decease of the testator. Potts- 
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bequests by a testator domiciled in 
Delaware to Pennsylvania corpora- 
tions have been given effect notwith- 
standing such statute. Hildeburn’s 
Hstate, “4 Pa. Dist. ~40;°16 Pa.Co.> 39. 


29. Pottstown Hospital v. New 
York Life Ins. & Trust Co., 208 F. 
196; Matter of Lampson, 56 N.EK. 9, 
161 N.Y. 511; Hollis v. Drew Theo- 
logical Seminary, 95 N.Y. 166 [rev 
29 Hun 225]; Doty v. Hendrix, 16 
N.Y.S. 284; Canfield v. Crandall, 4 
Dem.Surr. (N.Y.) 111; Riley v. Diggs, 
2 Dem.Surr. (N.Y.) 184; Lawrence 
v. Elliott, 3 Redf.Surr. (N.Y.) 235. 


fa] Rule applied where provisions 
of N. Y. Decedent Est. L. §§ 18, 19, 
now repealed, were considered in de- 
termining the validity of a bequest 
of a testator domiciled in New York 
to a Pennsylvania corporation. Potts- 
town Hospital v. New York Life Ins. 
& Trust Co., 208 F. 196. 


30. Matter of Lampson, 56 N.E. 9, 
161 N.Y. 511; Hollis v. Drew Theo- 
logical Seminary, 95 N.Y. 166 [rev 
29 Hun 225]. 


31. Ely v. Megie, 113 N.E. 800, 219 
N.Y. 112 [rearg den 114 N.E. 1066, 
eo Nea OO de 


32. Ely v. Megie, supra. 


33. In re Sackett, 218 N.Y.S. 385, 
128 Misc. 240. But see In re Bewsher, 
164 N.Y.S. 901, 178 App.Div. 381 [aff 
117 N.B. 1061, 221 N.Y. 657] (where, 
however, there apparently was no 
reference to the repeal). 


34. Foreign corperations see su- 
pra § 160. 

In case of statutory restrictions as 
to share of estate bequeathed or de- 
vised see infra §§ 171, 172. 


35. See statutory provisions. 


[a] Statute applied.—(1) Bequest 
to a hospital, made less than ninety 
days before death, by testator leav- 
ing wife or child, was void, under Civ. 
Code § 3851. Wesley Memorial Hos- 
pital v. Thomson, 139 S.E. 15, 164 Ga. 
466. (2) Such code provision also 
invalidated a bequest to an education- 
al institution by will executed less 


Marsh, 15 F.(2d) 347 [cert den 47 
S.Ct. 449, 273 U.S. 747, 71 L.Ed: 872} 
(Georgia Code § 3851). 


36. See statutory provisions, 


[a] Statute applied.—(1) A Jewish 
Synagogue organized for religious 
purposes under Civ. Code §§ 593-605, 
is a “charitable corporation” within 
§ 1313, prohibiting bequests to such 
unless executed at least thirty days be- 
fore the testator’s death, even though 
its by-laws provide that its members 
shall be elected by its board of direc- 
tors and shall pay an admission fee, 
and limit the full privileges of the 
congregation to members, such by- 
laws being merely regulations to car- 
ry out the object of its incorporation 
and guard against the admission of 
unworthy members, and not to benefit 
solely the members of the organiza- 
tion, which exists for the benefit of 
all of like faith. In re Lubin’s Hs- 
tate, 199 P. 15, 186 Cal. 326. (2) An 
incorporated society of pioneers, 
whose objects include not only the 
cultivation of social intercourse 
among its members, but also the col- 
lection and preservation of data and 
articles of historical interest for the 
benefit of the public at large, and 
whose membership might embrace a 
large and indefinite portion of the 
public, is a charitable and benevolent 
corporation. In re Dol’s Estate, 198 
P. 1039, 186 Cal. 64. (3) Gifts to the 
Christ Doctrine Revealed and Astro- 
nomical Science Association have 
been declared void under Civ. Code § 
1313, without a detailed discussion as 
to the character of the organization 
or the nature of the gift. In re Budd’s 
Histate, 130 Py 132, 21166 (Cal. s256200(4) 
Bequest to home mission society was 
declared invalid under Prob. Pract. 
Code § 473, where the will was execut- 
ed less than thirty days before the 
death of the testator. In re Schmidt’s 
Estate, 38 P. 547, 15 Mont. 117. 


Foreign educational institution see 
supra § 160. 


37. In re Halm’s Bstate, 239° p: 
307, 196 Cal. 778; In re Dol’s Estate. 
E8t PR. 4285182 "Cal? 159% 
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of it indefinite as to numbers and individuals.*® Ac- 
cordingly, in order that a corporation may be re- 
garded as a “charitable corporation” within the 
meaning of such a statute, it is essential that its fa- 
cilities or funds should be used for the public bene- 
fit, either for the entire public or for some partic- 
ular class of persons, indefinite in number, who con- 
stitute a part of the public.2® <A corporation which 
is organized and conducted for the mutual assistance 
to its members in case of sickness is not a “charita- 
ble” or “benevolent” society or corporation within 
the meaning of such a statute.t? Under the con- 
struction given a statute authorizing the incorpora- 
tion of certain organizations under the provisions of 
such statute, all corporations organized under such 
statute are not necessarily “charitable” or “benevo- 
lent” associations or corporations within the mean- 
ing of another statute imposing a time limitation in 
respect of the execution of a will containing gifts to 
“charitable” or “benevolent” societies or corpora- 
tion,#4 and even though a particular organization, 
which has attempted to incorporate under such stat- 


38. In re Dol’s Estate, 198 P. 1039, 
1040, 186 Cal. 64. 
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contained in such act of 1848 or in 
subsequent statutes. 


Saul Ps bie CLS 


[§ 161 


ute authorizing incorporation, is not authorized to 
incorporate thereunder, the character of such organ- 
ization, as a de facto corporation or as a voluntary 
association, will be determined by its articles and by- 
laws and its conduct and acts in pursuance thereof, 
and if these show that it is not a charitable or benev- 
olent organization, it will not be regarded as such for 
the purpose of invalidating a gift to it contained in a 
will executed within the statutory period.” The 
mere fact that the gift contained in a will executed 
within the statutory period is made by the testator 
from motives of benevolence does not render void a 
gift to an organization which is not a charitable or 
benevolent society or corporation. 


In New York, under statutes since repealed in re- 
spect of all general laws except as to a provision con- 
tained in the General Municipal Law,** the courts 
have declared or recognized the invalidity of testa- 
mentary gifts to various corporations or institutions, 
contained in wills executed less than two months pri- 
or to the death of the testators,*® but it was held or 
recognized that the two-months limitation did not 


1848, or subsequent acts, where such 


In re Bewsher, | act of incorporation made the corpo- 


“Charitable corporation” defined in 
general see Charities § 9. 


39. In re Dol’s Estate, 187 P. 428, 
182 Cal. 159. 


40. In re Dol’s Estate, 187 P. 428, 
182 Cal. 159. 


[a] Particular corporation.—(1) A 
corporation organized in 1862 under 
the provisions of Act April 22, 1850 
p 373 sube 8, for the purpose of se- 
curing to its members without pay- 
ment, otherwise than of dues, medical 
and surgical treatment, which estab- 
lished a hospital and employed physi- 
cians, the articles of incorporation 
providing ‘‘that the object of said so- 
ciety should be mutual assistance of 
the members thereof in case of sick- 
ness thereof,’ was not a “charitable 
or benevolent society’? within the 
meaning of Civ. Code § 1313 (In re 
Dol’s Estate, 187 P. 428, 182 Cal. 159), 
(2) even though persons not members 
could be admitted to the hospital on 
payment of such sum as the directors 
should exact (In re Dol’s Estate, su- 
pra) (3) and any white person of 
good health could be admitted into the 
society on payment of dues (In re 
Dol’s Estate, supra). 


41. In re Dol’s Pstate, supra. 


[a] Thus the language of St. 
(1850) p 3738 § 175, providing that it 
shall be lawful for all “churches, con- 
gregations, religious, moral, benefi- 
cial, literary or scientific associations 
or societies’ to become incorporated, 
does not justify a conclusion that all 
corporations organized under such act 
are ipso facto charitable or benevolent 
associations or corporations. In re 
Dol’s Estate, 187 P. 428, 182 Cal. 159. 


42. In re Dol’s Estate, supra. 
43. In re Dol’s Estate, supra. 
44. See supra § 155. 

45. See cases infra this note. 


[a] Imcorporation under act of 
1848.—(1) The invalidity of gifts to 
various corporations or institutions 
incorporated or created under IL. 
(1848) e¢ 319, providing for the in- 
corporation of benevolent, charitable, 
scientific, and missionary societies, 
has been declared or ‘recognized be- 
cause of the two-months limitation 


164 N.Y.S. 901, 178 App.Div. 381 [aff 
ATONE. LOG ee 2a ING Ye 6. biel sen aL yee Vis 
Ely, 148 N.Y.S. 691, 163 App.Div. 320 
Laff 113 N.B. 800, 219 N.Y. 112, and 
rearg den 114 N.E. 1066, 219 N.Y: 
597]; Fairchild v. Edson, 28 N.Y.S. 
401, 77 Hun 298 [aff 48 N.E. 541, 154 
N.Y. 199, 61 Am.S.R. 609]; Riker v. 
St. Luke’s Hospital, 35 Hun 512 [aff 
102 N.Y. 742]; In re Smith’s Ex’r, 149 
N.Y.S. 24, 85 Misc. 636 [rev on other 
grounds sub nom. In re New York 
Life Ins. & Trust Co., 152 N.Y.S. 881, 
167 App.Div. 131]; Spencer v. De Witt 
C. Hay Library Assoc., 73 N.Y.S. 712, 
36 Misc. 3938; Vanderveer v. Kane, 11 
N.Y.S. 808, 25 Abb.N.Cas. 105. See 
Matter “of; Rounds; 54 °.NoyYS.. 7710 
(where a gift was held invalid) ; Greer 
v. Belknap, 63 How.Pr. (N.Y.) 390 (ap- 
parently recognizing rule). (2) These 
declarations of invalidity have includ- 
ed gifts to a hospital (Clements v. 
Babcock, 56 N.Y.S. 527, 26 Misc. 90), 
(3) a home for inecurables (Wardlow 
v. Home for Incurables, 4 Dem.Surr. 
473, 1 N.Y.St. 144), (4) an Odd Fel- 
lows Home Association (Hemmje v. 
Meinen, 20 N.Y.S. 619), (5) an organi- 
zation organized for benevolent and 
charitable purposes (In re Benedict’s 
Will, 11 N.Y.S. 252), (6) a tract so- 
ciety (Canfield v. Crandall, 4 Dem. 
Surr. (N.Y.) 111), (7) and a religious 
education society (Canfield v. Cran- 
dall, supra). (8) Society of St. John- 
land, organized under such act of 
1848, was not exempted from the op- 
eration of the two-months limitation 
contained in such statute by L. (1872) 
c 562. Fairchild v. Edson, 48 N.E. 
541, 154 N.Y. 199, 61 Am.S.R. 609. 


[b] Incorporated under other stat- 
utes.—(1) The invalidity of a gift 
to a library association was declared 
invalid under the two-months limita- 
tion in L. (1873) c 848 § 5. Spencer 
v. De Witt C. Hay Library Assoc., 73 
N.Y.S. 712, 36 Mise. 393. (2) The in- 
validity of a gift to a home mission 
society has been declared under a two- 
months limitation contained in the 
act under which the society was in- 
corporated. Stephenson v. Short, 92 
N.Y. 433 [aff 27 Hun 381, 15 N.Y.Wkly. 
Dig. 215]. (38) So the invalidity of 
gifts to corporations incorporated un- 
der acts other than L. (1848) c 319 has 
been declared under the two-months 
limitation edntained in such act of 


ration subject to such limitation in 
the act of 1848. Stephenson v. Short, 
supra; Kerr v. Dougherty, 79 N.Y. 
327 [aff 17 Hun 341 (mod 59 How.Pr. 
44)]; In re Smith’s Ex’r, 149 N.Y.S. 
24, 85 Misc. 636 [rev as to one bene- 
ficiary sub nom. In re New York Life 
Ins. & a Trust Cor, 52 NovoSa Sol; Loe 
App.Div. 131]; Simmons vy. Burrell, 
28 N.Y.S. 625, 8 Misc. 388 [appeal dism 
31 N.Y.S. 1133, 83 Hun 615]. (4) Such 
declarations included a _ theological 
seminary incorporated by L. (1839) ¢ 
99, amended by L. (1865) c 686 § 1 
(Kerr v. Dougherty, 79 N.Y. 327 [aff 
17 Hun 341 (mod 59 How.Pr. 44)]), 
(5) a home for aged women incorpo- 
rated by L. (1869) c¢ 413 (People’s 
Trust Co..v.’Smith, 31) NvY.S. 519,82 
Hun 494 [mod 30 N.Y.S. 342, 31 Abb. 
N.Cas. 422, and aff 42 N.B. 725, 147 
N.Y. 693]), (6) a corporation organ- 
ized under L. (1866) c 201 for the care 
of the sick, aged, infirm, and poor 
(Matter of Kavanaugh’s Will, 26 N.E. 
470, 125 N.Y. 418); (7) a guardian 
society organized under L. (1849) ¢e 
244 (Lefevre v. Lefevre, 59 N.Y. 434 
[mod 2 Thomps.&C. 330]; In re Ben- 
edict’s: Will, 11. NJY:S. 252))~- ¢8)s an 
institution organized under Universi- 
ty Act of 1813, whose charter was 
amended by L. (1870) c 146 (Matter 
of Fitzsimons, 62 N.Y.S. 1009, 29 
Mise. 731), (9) a mission and tract 
society incorporated under L. (1866) 
c 63 (Ely v. Megie, 113 N.E. 800, 219 
N.Y. 112 [rearg den 114 N.E. 1066, 
219 N.Y. 597]; Kerr v. Dougherty, 
79 N.Y. 327 [aff 47 Hun 341 (mod 59 
How.Pr. 44)]), (10) a missionary so- 
ciety organized under L. (1871) c 21 
(In re Benedict’s Will, 11 N.Y.S. 252), 
(11) and to a missionary convention 
organized under L. (1862) ec 41 (Ste- 
phenson v. Short, 92 N.Y. 433 [aff 27 
Hun 3881, 383, 15 N.Y.Wkly.Dig. 215]). 


[ce] Gift to unincorporated chari- 
ty.—(1) Direct bequest to an unin- 
corporated charity managed by the 
board of another charity, incapable of 
taking because of Decedent Estate L. 
§ 19, was invalid. Ely v. Megie, 113 
N.E. 800, 219 N.Y. 112 [rearg den 114 
N.E. 1066, 219 N.¥. 597]. (2) Such 
bequest could not be sustained as one 
to an unincorporated voluntary as- 
sociation. Ely v. Megie, supra. 


[d] Successor of corporation could 
not enforce the payment of a legacy 


For later cases, developments and changes in the law see Annotaticns, same title and section number. 
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apply to testamentary gifts to all charitable, benevo- 
lent, religious, and educational corporations.*® 


Statutory exceptions. 


eral. 


statute.*® 


which the original corporation could 
not claim because the will was exe- 
euted within the statutory period. 
Kerr v. Dougherty, 59 How.Pr. 44 
[mod on other grounds 17 Hun 341 
CTE OTORN, Yeo. 


46. Matter of Lampson, 56 N.E. 9, 
161 N.Y. 511; Hollis v. Drew Theo- 
logical Seminary, 95 N.Y. 166 [rev 
29 Hun 225]; Matter of Cooney, 98 
N.Y.S. 676, 112 App.Div. 659, 100 N. 
Was, M2310) 115 App Divs 895" [aft i380 
N.E. 1107, 187 N.Y. 546]; Pritchard 
v. Kirsch, 68 N.Y.S. 1049, 58 App.Div. 
Spoetatl Os ON. Ewe 120) 1a No Ys 637 Ts 
Porter? y. Carolin, -2.“N.Y.S. 791.50 
Hun 603; Spencer v. Hay Library As- 
soc., 73 N.Y.S. 712, 36 Misc. 393; Mat- 
ter of Fitzsimons, 62 N.Y.S. 1009, 29 
Misc. 731; Matter of Hardy, 59 N.Y. 
S. 912, 28 Mise. 307; Matter of Foley, 
DSue Nave 0 1, sek, Mise! ins, Orphan 
Asylum v. White, 3 N.Y.S. 137, 6 Dem. 
Surr. 201; Greer v. Belknap, 63 How. 
Pr. (N.Y.) 390. See Matter of Shat- 
tuck, 103 N.Y.S. 520, 118 App.Div. 
888; and cases infra this note. 


[a] Gifts to particular corpora- 
tions not within two-months limita- 
tion.—(1) Religious corporation form- 
ed under the act of 1813 and its sev- 
eral amendments. Harris v. Ameri- 
can Baptist Home Missionary Soc., 
83 Hun (N.Y.) 411; Matter of Brush, 
72 N.Y.S. 421, 35 Misc. 689. (2) Mis- 
sionary society incorporated by L. 
(1843) ec 117, amended by L. (1849) 
e735 and Ll. (1877), ¢.196.. Baptist 
Home Missionary Soc., 33 Hun (N.Y.) 
411. (3) Theological seminary incor- 
porated by special acts (L. [1839] c¢ 
99), which acquired a vested interest 
under the will of a testator who died 
prior to amendment of such special 
act by L. (1865) c 636. Matter of Mc- 
Clyment, 16 Abb.N.Cas. (N.Y.) 262. 
(4) College incorporated under L. 
(1853) c 184. Brusnahan v. Manhat- 
tan College, 5 N.Y.S. 613, 53 Hun 48. 
(5) Religious book company organiz- 
ed under L. (1841) c 118, amended by 
L. (1864) c 57. In re New York Life 
Ins. & Trust Co., 152 N.Y.S. 881, 167 
App.Div. 131 [rev sub nom. In re 
Smith’s Ex’r, 149 N.Y.S. 24, 85 Misc. 
636]. (6) Association for the blind 
incorporated under L. (1895) c¢ 559. 
In re Smith’s Ex’r, 149 N.Y.S. 24, 85 
Misc. 636 [rev on other grounds sub 
nom. In re New York Life Ins. & 
Trust Co., 152 N.Y.S. 881, 167 App. 
Div. 131]. 


[b] Necessity for incorporation 
under, or subjection to, act of 1848.— 
(1) In order to bring any corporation 
within the two-months limitation con- 
tained in L. (1848) c 319 § 6, it was 
necessary to show either that the cor- 


A municipal corporation is 
not a “state institution” within the meaning of a 
statutory provision excepting from the operation of 
a statute of the type here considered bequests or 
devises to any “state institution.’’47 


[§ 162] g. Type or Form of Gift*S—(1) In Gen- 
Whether or not a particular gift comes within 
the operation of a statute of the type here consid- 
ered depends largely on the terms of the particular 
Under some statutes of this type, where 
a gift is not to a charitable or benevolent society or 
corporation, it is necessary that it shall be a gift in 
trust for a charitable use in order that it may be 
within the operation of the statute.>° 
“charitable uses,” as used in such a statute, is, ac- 
cording to some eases, to be taken in its legal and 
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statute.®? 
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technical sense,®! and not in a restricted or popular 
sense;°? and, in general, it seems, if a gift may be 
regarded as a testamentary gift for a charitable use 
for the purpose of sustaining it, it is to be regarded 
as a gift for such a use within the terms of such a 
So, it has been said that one of the essen- 
tial features of a “charitable use” is that it shall be. 


for the public benefit either for the entire public or 


The term 


poration was organized under the act 
or was by legislation made subject 
thereto. Porter v. Carolin, 2 N.Y.S. 
791, 50 Hun 603; Matter of Hardy, 
59 -N-Y.S. 912, 28 Misc. 307; Riley v. 
Diggs, 2 Dem.Surr. (N.Y.) 184; Law- 
rence v. Elliott, 3 Redf.Surr. (N.Y.) 
235. And see cases supra this note. 
(2) Where both L. (1848) c 319 and 
L. (1860) ec 360 could stand so far as 
they were consistent and harmonious, 
such acts did not lose their separate 
identity and become merged, and, 
where by L. (1864) ¢ 57 a corporation 
was made subject to the act of 1860, 
it was not thereby made subject to 
the two-months limitation contained 
in the act of 1848. In re New York 
Life Ins. & Trust Co., 152 N.Y.S. 881, 
167 App.Div. 131 [rev sub nom. In re 
Smith’s Ex’r, 149 N.Y.S..24, 85 Misc. 
636]. (3) It was held that a statu- 
tory provision making the corpora- 
tion referred to subject to the general 
laws of this state did not bring it 
within the two-months limitation in 
the act of 1848. Cole v. Frost, 4 N.Y. 
S. 308, 51 Hun 578 [aff 22 N.H. 1133, 
117 N.Y. 656, and appeal dism 26 N.E. 
756, 125 N.Y. 725]. (4) A gift to a 
corporation organized under a _ spe- 
cial statute (L. [1872] ¢ 197) was not 
brought within the two-months lim- 
itation of the act of 1848 by a pro- 
vision in such special statute that 
the corporation could take ‘subject 
to the limitations prescribed by law.” 
Pritchard v. Kirsch, 68 N.Y.S. 1049, 
58 Avp.Div. 332 [63 N.E. 1121, 171 N. 
Viewed 21, 


47. In re Houk’s Estate, 200 P. 
417, 186 Cal. 643. Compare In re Pur- 
ington’s Estate, 250 P. 657, 199 Cal. 
661 (where an amendment [St. (1925) 
p 264], extending the exception to 
include bequests and devises “to any 
municipality, county or political sub- 
division within the states” was cit- 
ed). 


Exception of foreign educational in- 
stitution see supra § 160. 


48. In case of statutory restric- 
tions as to share of estate which may 
be given see infra §§ 173-175. 


49. See cases passim this section 
and infra § 163. 


[a] In the District of Columbia 
(1) under the Act of Congress of July 
25, 1866, 14 U.S. St. at. L. 232 ¢ 2387, 
which rendered valid a testamentary 
gift for religious uses or purposes 
within Maryland Declaration of 
Rights § 34 [now § 38] provided it 
was made at least one calendar month 
before the death of testator, a gift 
to a college made within the statutory 


for some particular class of persons indefinite in 
number who constitute a part of the public.>4 In de- 
termining whether or not a gift is in trust for a 
charitable use within the meaning of a statute which 
is applicable to such a gift, the view has been ex- 
pressed that the purpose and motive of the testator 
are immaterial.®> 
gifts for “religious uses,” the term “religious” has 
been given its broadest meaning which comprehends 
all systems of belief in the existence of beings supe- 
rior to, and capable of exercising an influence for 


Where such a statute invalidates 


period was not invalidated by the stat- 
ute where the college was open to all 
alike although it was conducted by a 
religious order. Speer v. Colbert, 26 
S.Ct. 201, 200 U.S. 130, 50 L.Ed. 403 
[affirming 24 App.Cas. (D.C.) 187]. 
(2) For other gifts not invalidated 
by the statute see Speer v. Colbert, 
supra. Long vy. Gloyd, 25 Wash.L. 
Rep. 50. (3) For gifts invalidated 
by the statute see Horn v. Foley, 13 
App.D.C., 1875. Lone: vs ‘Gloyag 25 
Wash.L.Rep. (D.C.) 50. (4) For 
existing statute see Code of Laws of 
the District of Columbia § 1635. 


50. In re Ward’s Hstate, 14 P.(2d) 
91, 125 Cal.App. 717 (where Civ. Code 
§ 1313 was involved). 


[a] Gift to individual does not 
come within the operation of Civ. 
Code § 1313 unless it is a bequest (1) 
both in trust (In re Ward’s Estate, 14 
P.(2d) 91, 125 Cal.App. 717) (2) and 
for a charitable use (In re Ward’s 
Estate, supra). 


51. Price v. Maxwell, 28 Pa. 238. 
[a] “Charity” defined. — (1) In 
determining what constitutes a 


charitable use within the meaning of 
Act June 7, 1917 § 6 (P. L. p 403), the 
following definition of “charity” has 
apparently been approved. “A charity 
in legal sense may be more fully de- 
fined as a gift to be applied consist- 
ently with existing laws for the bene- 
fit of an indefinite number of persons, 
either by bringing their minds or 
hearts under the influence of educa- 
tion or religion, by relieving their 
bodies from disease, suffering or con- 
straint, by assisting them to establish 
themselves in life, or by erecting or 
maintaining public buildings or 
works, or otherwise lessening the 
burdens of government.” In re Do- 
boscinski’s ' Hstate, 18 Pa.Dist.&Co. 
5638, 564 [quot In re Centennial and 
Memorial Atss’n of Valley Forge, 83. 
A. 683, 684, 235 Pa. 206]. (2) Charity 
and related terms defined in general 
see Charities §§ 1-9. 


52. Price v. Maxwell, 28 Pa. 23. 


53. Price v. Maxwell, supra. 


54. In re Dol’s Estate, 187 P. 428, 
182 Cal. 159. 


a 55. Sharp’s Estate, 


[a] Benevolent motive.—The mere 
fact that a bequest was made from 
motives of benevolence does not bring 
a gift within the operation of the 
statute. In re Dol’s Estate, 187 P. 
428, 182 Cal. 159. 


71 Pa.Super. 
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good or evil upon, the human race, and all forms of 
worship or service intended to influence or give honor 
to such superior powers,°® and the operation of the 
statute is not confined to the “religious uses” of a 
Christian organization.°* Among other gifts which 
have been held or recognized to be invalid as gifts 
for charitable uses are gifts for the purposes of a 
public library ;°* for the building of a college or uni- 
versity with library and the purchase of books for 
the lbrary;°® for the benefit of a denominational 
school ;°° for the building of a chapel to be con- 
trolled by the trustees of a specified church;°! for 
the publication and distribution of: certain books ;°? 
for the construction by a municipal corporation of a 
pleasure pier;°* for the repair of a graveyard;°*+ 
for beautifying a cemetery for the burial of persons 
of a particular religious denomination ;°° to a college 
for the education generally of clergymen of a partic- 
ular denomination ;°° to a religious society;°" to an 
unincorporated association organized for charitable 
and benevolent purposes, whose benevolence extends 


WILLS 


[§ 162 


consul of a foreign government for the benefit of 
such government;®® to a private hospital;*7° to es- 
tablish a free bed in a private hospital;** and, it 
seems, of the use of certain property to a religious 
and science association.?2, Among other gifts which 
have been held or recognized to be invalid as gifts 
for religious uses are a gift to a religious society ;** 
a gift for the salary of a clergyman of a particular 
church;’* and a gift for Sunday school purposes- 
of a particular church.*> Where the statute in ques- 
tion applies to gifts for both religious and charitable 
uses, certain gifts have been held void without a 
definite characterization of the gift involved as ei- 
ther religious or charitable.7® Among other gifts 
which, it has been held or recognized, are not invali- 
dated by a statute applicable to gifts for charitable 
or religious uses are a bequest in trust for the educa- 
tion for the ministry of a relative of the testator ;“7 
a bequest of a definite sum for the erection of a fam- 
ily monument in a cemetery;**® a gift fow the care 
and upkeep of a cemetery lot or of family graves;‘° 


to an indefinite number of nonmembers ;°® 


56. In re Knight’s Estate, 28 A. 
303, 159 Pa. 500 [aff 18 Pa.Co. 405]. 


“meligious” in general see 53 C.J. 
p 1296. 


“Religious purpose” as “charitable 
purpose” in general see Charities § 
24. 


57. In re Knight’s Hstate, 28 A. 
303, 159 Pa. 500 [aff 18 Pa.Co. 405]. 


{a] Rule applied in declaring void 
a gift to an organization whose ob- 
jects, as stated in its articles of in- 
corporation, are the social, intel- 
iectual, and moral welfare of its mem- 
bers, and the dissemination of scien- 
tific truths, by means of literature, 
music, lecture, and debate, where the 
meetings of the organization was held 
on Sunday, Christians or infidels were 
eligible to membership, and _ the 
services held were intended to give 
expression to the peculiar views of 
the members about religion. In re 
Knight’s Estate, 28 A. 303, 159 Pa. 500 
[aff 13 Pa.Co. 405]. 


[b] Irreligionus from one stand- 
point.—A bequest may be within the 
statute notwithstanding from _ the 
Christian standpoint the views or pur- 
poses of the organization involved 
may be regarded as irreligious, im- 
moral, and hurtful. In re Knight’s 
Hstate, 28 A. 303, 159 Pa. 500. 


58. In re Budd’s Estate, 135 P. 
1131, 166 Cal. 286. Compare Craig 
v. Lilly, 9 A. 171, 6 Pa.Cas. 183 (as 
to a gift to a library). 


[a] Particular gift.—A bequest in 
form:to the public library of a speci- 
fied municipal corporation has been 
treated as a gift in trust to such cor- 
poration for the benefit of the library 
and, therefore, was rendered void by 
Civ. Code § 1313. In re Budd’s Estate, 
135 P. 1131, 166 Cal. 286. 


59. Miller v. Porter, 53 Pa. 292. 
60. Price v. Maxwell, 28 Pa. 23. 
61. Vanzant’s Est., 6 Pa.Co. 625. 


62. In re Budd’s Hstate, 135 P. 


1131, 166 Cal. 286. 


[a] Particular gift.—A_ bequest to 
the Christ Doctrine Revealed and As- 
tronomical Science Association of 
one-half of the income of certain real 
property for the publication and dis- 
tribution of testatrix’ books, was 


to the 


rendered void by Civ. Code § 1313. 
In re Budd’s Estate, 135 P. 1131, 166 
Cal. 286. 


63. In re Houk’s Estate, 200 P. 417, 
186 Cal. 643. 


Ralston’s Estate, 1 Chest.Co. 


64. 
(Pa.) 482. 


65. In re Lubin’s Estate, 199 P. 15, 
186 Cal. 326. 


[a] Particular cemetery.—A ceme- 
tery conducted by a Jewish synagogue 
organized for religious purposes un- 
der Civ. Code §§ 593-605, is a ‘“‘charita- 
ble use” within § 1313, even though 
a higher fee is charged nonmembers 
than members of the congregation, 
the privilege of burial being open to 
all members of the congregation, and 
there being no restriction on member- 
ship in the congregation by those of 
the Jewish faith other than the charg- 
ing of an admission fee to guard 
against the admission of unworthy 


members, In re Lubin’s Estate, 199 
P. 15,186 Cal.* 326. 
66. 11 Wkly. 


MecMillen’s Appeal, 
N.C. (Pa.) 440. 


67. McLean v. Wade, 41 Pa. 266. 

68. In re Lawson’s Estate, 107 A. 
hb, 2Oteran Cte 

[a] Particular association.—(1) A 


bequest to an unincorporated society 
with a membership limited to persons 
of British nativity or descent, or- 
ganized to relieve the distress of its 
own members and aH other needy per- 
sons of British nativity, their wives, 
widows, and children, was a bequest 
for a charitable use, which under the 
act of April 26, 1855 (PB. L. p 328), 
was void, where the will was executed 
within a calendar month of the tes- 
tator’s death. In re Lawson’s Estate, 
107 A. 376, 264 Pa. 77. (2) Enlarge- 
ment of the social features of the or- 
ganization at the expense of its 
charitable purposes by changes in its 
organic laws after the death of the 
testator did not render the bequest 
valid. In re Lawson’s Estate, supra. 


69. Doboscinski’s Estate, 18 Pa. 
Dist.&Co. 563. 


70. Spear’s Est., 22 Pa.Dist. 600. 
71. Spear’s Est., supra. 
72. In re Budd’s Hstate, 135 P. 


gifts to a beneficial association whose benevolence 


1131, 166 Cal. 286. 


73. McLean v. Wade, 41 Pa. 266. 

74. Ralston’s Estate, 1 Chest.Co. 
(Pa.) 482. 

75. Ralston’s Estate, supra. 

76. See cases infra this note; and 
Calvin’s Estate, 18 Pa.Dist. 809 


(where the invalidity of a gift toa 
church in a will made less than one 
month prior to the testator’s death, 
to which there were no attesting wit- 
nesses, was recognized). 


[a] MTlustrations.—(1) Gift of the 
remainder of a trust fund to a speci- 
fied church. Wenner’s Estate, 17 Pa. 
Dist.&Co. 784. (2) Gift for making 
improvements to ppoperty belonging 


to a religious organization Brab- 
son’s Est., 16 Pa.Dist. 669. 

77. McMillen’s Appeal, 11 Wkly. 
N.C. (Pa.) 440 [rev 11 Wkly.Notes 
Cas. 54]. 


78. Calvin’s Hst., 18 Pa.Dist. 809, 
35 Pa.Co. 545. 


79. In re Deaner’s Estate, 98 Pa. 
Super. 360; In re Hartgrave, 28 Pa. 
Dist. 44; In re Wareham, 26 Pa.Dist. 
827. See Sock’s Estate, 9 Pa.Dist. 
101 [aff 15 Pa.Super. 281] (where the 
validity of a gift for the care of a 
cemetery lot was apparently recog- 
nized). 


[a] Effect of statute saving gift 
from operation of rule against per- 
petuities.—The rule was applied in 
holding that the statutory limitation 
as to time of execution of a will did 
not invalidate a gift, notwithstanding 
the act of May 26, 1891 (P. L. p 119) 
which, after providing that a dispo- 
sition of property for the maintenance 
or care of any cemetery or any por- 
tion thereof and the like should not 
fail by reason of such disposition 
having been made in perpetuity, pro- 
vided that such disposition shall be 
held to be made for a charitable use. 
In re Deaner’s Estate, 98 Pa.Super. 
360; In re Hartgrave, 28 Pa.Dist. 44. 
Compare Brabson’s Estate, 16 Pa.Dist. 
669 (where, however, the question as 
to whether a gift for the care of the 
graves and gravestones of the testa- 
tor and of his relatives was a charita- 
ble gift was apparently not decided). 
Contra Boyd’s Estate, 5 Pa.Dist.&Co. 
359; Eby’s Estate, 30 Pa.Dist. 338. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and benefits are confined exclusively to members,*° 
or to members and their wives and children;*! gifts 
to organizations which maintain homes for aged, in- 
digent, and dependent members of certain fraternal 
organizations,** and for the widows and wives of 
members,** where the right to admission is contrac- 
tual. So the view has been taken that a gift for the 
construction of a college or university with library 
and for books for such library is not for a religious 
use within the meaning of such statute where no pur- 
pose or design expressed by the testator has any par- 
ticular reference to religion.S* So a statute which 
applies to gifts in trust for charitable uses does not 
invalidate a bequest of personal property upon a 
condition subsequent that the legatee shall keep a 
certain horse as long as such horse lives.*® 


Exclusion of specified relative. Where a statute 
applies to gifts made to the exclusion of a surviving 
wife or child, the will effects such exclusion where 
it merely gives a life estate to a child with remain- 
der over to an institution, to a gift to which the stat- 
ute is applicable.§® 


Gifts for masses.57 The view has been taken that 
a gift to a church for masses for the benefit and re- 
pose of the soul of the testator is not a gift for 
charitable use within the meaning of a statute of the 
type here considered,** but it has been held that a 
gift for masses is a gift for religious uses and, there- 
fore, void if the will was executed within the period 
fixed by a statute applicable to such uses.89 Where, 
in order to bring a gift to an individual within the 
operation of the statute it must be both in trust 
and for a charitable use, it has been held that the 
‘statute does not apply to a gift to the person who 
should be the pastor in charge of a specified church 
at the time of the testator’s death of a portion of 
the estate to be used by such person to procure the 
saying of masses for the repose of the testator’s 
soul, because there is no trust.®° 


Beauest contingent on extinction of lineal descend- 
ants. Notwithstanding the invalidity of a gift un- 


80. Swift’s Ex’rs v. Easton Bene- 
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der some statutes is dependent on the existence of 
lineal descendants, natural or adopted, at the death 
of the testator,®! since the use of the void gift is 
not preserved to lineal descendants, anyone interest- 
ed in the descent and distribution of the estate may 
assert the invalidity of a bequest,®? and such a stat- 
ute may apply to a bequest contingent on the extine- 
tion of lineal descendants.°? 


Exercise of power of appointment. The view has 
been taken that a testamentary gift for charitable 
purposes made in the exercise of a power of appoint- 
ment is invalidated by a statute of the type here con- 
sidered, where the will was executed within the spec- 
ified period prior to the testator’s death®* notwith- 
standing the will creating the power of appointment 
was executed beyond such period.®® 


In New York, where limitations of the type here 
considered have been deleted from all general laws 
except the General Municipal Law,°® the view has 
been taken that the provision of the General Munic- 
ipal Law in this regard applies to testamentary gifts 
made pursuant to that law alone®? and does not in- 
validate a gift for a public library in a municipal 
corporation where the gift can be effectuated under 
provisions of the Education Law.®§ Under the prin- 
cipal repealed statute a gift dependent on a contin- 
gency was subject to the statute.®® 


Statutory exceptions. Under an exception from 
the operation of a statute of this type, of the disposi- 
tion of property within the specified period, bona fide 
made for a fair valuable consideration, the mere ex- 
ecution of the conditions and directions of the be- 
quest itself does not constitute consideration so as 
to take the bequest out of the operation of the stat- 
ute.t A bequest to a municipal corporation for the 
purpose of constructing a pleasure pier is not a 
gift “for the use or benefit of the state” within the 
meaning of a statutory provision excepting from the 
operation of a statute of the type here considered 
bequests or devises “to the state, or any state insti- 


ficial Society, 73 Pa. 362. 
Sharp’s Estate, 71 Pa.Super. 


Sharp’s Estate, supra. 
83. Sharp’s Estate, supra. 


84. Miller v. Porter, 53 Pa. 292. 
85. Calvin’s Estate, 18 Pa.Dist. 
809. 


86. Kine v. Becker, 9 S.E. 828, 82 
Ga. 568. 


[a] Mlustration.—A devise to a 
child of an estate for life, the remain- 
der to her issue, if any, and, in de- 
fault thereof, in trust for a charitable 
purpose. Kine v. Becker, 9 S.E. 828, 
82 Ga. 563 (Code § 2419). 


87. Charitable gifts for masses in 
general see Charities § 26. 


Under statutes limiting disposable 
amount see infra § 175 text and notes 
8-15. 

88. Rhymer’s Appeal, 
39 Am.R. 936. 


89. O’Donnell’s Estate, 58 A. 120, 
209 Pa. 683; Rhymer’s Appeal, 93 Pa. 
142, 39 Am.R. 736; Kelly’s Hst., 9 Pa. 
Dist. 387. See Loughran’s Hstate, 2 
Pa.Dist.&Co. 223 (where a gift to a 


93 Pa. 142, 


repose of the soul of the testator was 
void). 


[a] Tllustrations.—(1) Gift to a 
church for masses for the benefit and 
repose of the soul of the testator. 
Rhymer’s Appeal, 93 Pa. 142, 39 Am. 
Re ies. (2) Gift to a designated 
priest for masses for the benefit of 
the testator and another. O’Donnell’s 
Estate, 58 A. 120, 209 Pa. 63. 


90. In re Ward’s Estate, 14 P.(2d) 
91, 125 Cal.App. 717 (where the ques- 
tion as to whether the gift was for a 
charitable use was not decided). 
Compare cases infra § 175 notes 12- 
15 involving statutory restriction as 
to amount of gift. 


91. See supra § 156. 

92. See infra § 164. 

93. Patton v. Patton, 39 Ohio St. 
390. 

94. Inre Gallagher’s Hstate, 28 Pa. 
Dist. 622; Graff’s Estate, 16 Pa.Dist. 
518. Compare Shields vy. McAuley, 37 


F. 302 (holding that Pennsylvania 
Act of Apr. 26, 1855 did not avoid a 
will containing a declaration of the 
trust on which testatrix held certain 
property). 


95. Graff’s Estate, supra. 


96. See supra § 156. 
97. In re Crawford’s Will, 221 N.Y. 
S2 2751, “220, AppsDive 8130 pmodme ts 


N.Y.S. 201, 218 App.Div. 392]. 
98. In re Crawford’s Will, supra. 


99. In re Bewsher, 164 N.Y.S. 901, 
178 App.Div. 381 [aff 117 N.E. 1061, 
221 N.Y. 657). 


[a] Thus under L. (1848) c 319 § 6, 
as amended by L. (1903) ¢ 623, a gift 
to a charitable corporation by a will 
made less than two months before the 
testator’s death was invalid, although 
the operative force of such gift was 
contingent on the life tenant’s failure 
to dispose of property by will. In re 
Bewsher, 164 N.Y.S. 901, 178 App.Div. 
38l afi 117 N.B LO6GH, 227 IN Ye 65 Tale 


Gifts to particular corporations see 
supra § 16i. 


1. Vanzant’s Estate, 6 Pa.Co. 625. 


[a] Thus a bequest of a specified 
amount for the building of a chapel, 
to be built and controlled by the trus- 
tees of a certain church, which be- 
quest was not to be paid until the 
chapel should be completed, was held 
void under the statute in the face of 
a claim that the building of the chapel 
by the ‘trustees would constitute a 
fair and _ valuable consideration. 
Vanzant’s Estate, 6 Pa.Co. 625. 
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tution, or for the use or benefit of the state.”? 


[§ 163] (2) Gift Subject to Moral Obligation as 
to Application; Secret Trust and Trust for Benefit 
of Entity Subject to Statute. In Pennsylvania an 
absolute gift in a will which was executed within the 
statutory period has been upheld where the donee is 
not bound in law to apply the gift to a purpose with- 
in the statute, even though the gift is actually in- 
tended for such purpose,? giving effect to the will re- 
sults In an evasion of the statute,* and the donee is 
under a moral duty so to apply the gift. The rule 
has been recognized or applied where the absolute 
gift is in the alternative and its operative effect de- 
pends on the testator’s death within the statutory pe- 
riod and where, if the testator had survived the 
statutory period, the property involved would go to 
the charity under the terms of the wil.® The stat- 
ute may not, however, be evaded by any secret trust 
for charitable and religious uses,‘ and where there 
is an implied agreement at the time the will is 
executed, binding on the donee of a gift absolute in 
form, to apply the gift to a purpose within the stat- 
ute, a trust arises and the statute renders the gift 
void if the will was executed within the statutory 
period.® 


In New York, under statutes since repealed,? 
while a gift to an individual in trust for a corpora- 
tion which imposed active duties on the trustee, made 
by a will executed within the statutory period, was 
upheld notwithstanding by the terms of the statute 
such gift would have been void if made directly to 
the corporation,’ the statute operated to avoid such 
a gift where the will imposed no active duties on the 


2. In re Houk’s Estate, 200 P. 417, 
186 Cal. 643. Compare In re Puring- 
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22 L.R.A.N.S. 1262, 18 Ann.Cas. 1189 
[aff 16 Pa.Dist. 834]. 
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[§§ 162-164 


trustee,'1 or where there was a secret trust for the 
benefit of charitable corporations, based on an im- 
plied promise on the part of the designated donee.*” 
So, also, a testamentary gift to trustees or another 
officer of a charitable institution, which the words 
of the will showed was intended by the testator as a 
charitable gift for such corporation, was regarded as 
a gift to the corporation and, therefore, void where 
the will was executed within the statutory period.t? 
Where, however, there was merely an expression of 
the wish on the part of the testator in the case of a 
gift of the residuary estate to an individual, as to 
the disposal of the property, with an express provi- 


sion that no condition or direction was imposed, the 


residuary gift was not invalidated by the statute 
although the will was executed within the statutory 
period,’ and such gift was made in lieu of gifts 
rendered void by the statute,t®> except where a se- 
eret trust was created by a promise of the residuary 
donee to apply the gift to purposes within the stat- 
ute.t® So, where there was merely an authorization 
by the testator to his residuary corporate beneficiary 
to bestow any legacy which might be invalid on such 
legatee as such beneficiary believed the testator 
intended, the residuary legatee was legally authoriz- 
ed, but not obliged, so to bestow a legacy which was 
invalidated because the will was made within the 
statutory period.1? 


[§ 164] h. Who Protected by, and Entitled To 
Question Validity under, Statute; Waiver. While 
the view has been expressed that the object of a stat- 
ute, the operative effect of which is dependent on the 
existence of lineal descendants of the testator,!® is 


. 


the benefit of a hospital incorporated 


See Stirk’s Hs-] under L. (1848) e 319 did not violate 


ton’s Estate, 250 P. 657, 199 Cal. 661 
(where an amendment (St. [1925] p 
264), extending the exception to de- 
vises and bequests ‘‘to any municipal- 
ity, county or political subdivision 
within the state’ was cited). 


[a] Reason for rule.—‘“‘It cannot 
be disputed that anything in the way 
of municipal improvement which 
benefits the municipality benefits the 
state as a whole. This would be the 
case were the beneficiary of that aid 
a private hospital, or charity of any 
kind which helped to carry the public 
burden, but that is obviously not what 
is meant by this provision of section 
1313 [Civ. Code § 1313 as amended by 
St. (1917) p 272]. When it is read 
with its context it will be apparent 
that the words ‘state’ and ‘state in- 
stitution’ are to be read in the clause 
referred to precisely in the sense used 
in the preceding clause as referring to 
bequests directly to the state or in 
trust for the benefit of the state; di- 
rectly to, or in trust for the benefit of 
any state institution.” In re Houk’s 
Estate, 200 P. 417, 418, 186 Cal. 643. 


8. Hodnett’s Estate, 26 A. 623, 154 


Pa. 485, 35 Am.S.R. 851; Schultz’s 
Appeal, 80 Pa. 396. 
4 Schultz’s Appeal, 80 Pa. 396. 


See In re Bickley’s Estate, 113 A. 68, 
270 Pa. 101 [aff 29 Pa.Dist. 303] (fol- 
lowing, but criticizing, rule). 


5. In re Bickley’s Estate, supra; 
Schultz’s Appeal, 80 Pa. 396. 
6. In re Bickley’s Estate, 113 A. 


68, 270 Pa. 101 [aff 29 Pa.Dist. 303]; 
Flood v. Ryan, 69 A. 908, 220 Pa. 450, 


tate, 81 A. 187, 232 Pa. 98 [rev on 
other grounds 20 Pa.Dist. 314] (recog- 
nizing the rule). 


[a] TIllustrations.—(1) Where the 
testator, intending to evade Act April 
26, 1855 -§ 11. (RP) Ls p 328); making 
void devises to charitable uses with- 
in a calendar month of the testator’s 
death, after making a gift to the use 
of a school conducted by a certain 
church, made an alternative gift to 
a bishop thereof, and’ died within a 
calendar month after execution, the 
will was valid where the distributee, 
the bishop, had made no express or 
implied promise to give such fund to 
the church, although he might so give 
it. In re Bickley’s Estate, 113 A. 68, 
270 Pa. 101 [aff 29 Pa.Dist. 303]. (2) 
A gift to an ecclesiastic by name, with 
the designation of his office, was not 
avoided by the statute where there 
was no trust. Flood v. Ryan, 69 -A. 
908, 220 Pa. 450, 22 L.R.A.N.S. 1262, 
13 Ann.Cas. 1189 [aff 16 Pa.Dist. 834]; 
O’Donnell’s Est., 21 Pa.Dist. 492. 


7. Hodnett’s Estate, 26 A. 623, 154 
Pa. 485, 35 Am.S.R. 851. 


8 In re Stirk’s Estate; 81 A. 187, 
232 Pa. 98 [rev 20 Pa.Dist. 314]. See 
Carlile’s Estate, 14 Pa.Co. 362 (ap- 
parently recognizing the rule). 

9. See supra § 156. 

. In re Beaver’s Hstate, 116 N. 


10, 
Y.S. 424, 62 Misc. 155. Compare New 
York cases infra § 49 text and notes 
88-92, involving statutory restriction 
as to amount. 


[a] Thus the view was taken that 
a bequest in trust to its treasurer for 


L. (1848) ec 319 § 6, as amended by L. 
(1903) ¢ 623 § 1, because the will was 
executed within two months before 
the testatrix’ death, as those sections 
related exclusively to a bequest di- 
rectly to, and not in trust for, the leg- 
atee or devisee. In re Beaver’s Hs- 
tate, 116 N.Y.S. 424, 62 Misc. 155. 


11. Matter of Cooney, 98 N.Y.S. 
676, 112 App.Div. 659, 100 N.Y.S. 1111, 
115 App.Div. 845 [aff 80 N.E. 1107, 187 
N.Y. 546]. 


[a] Thus a bequest of personal 
property to certain individuals, in 
trust for the use and benefit of a cor- 
poration for the purpose of having 
masses and prayers said for the bene- 
fit of testatrix’ soul, went to the cor- 
poration, and was void if otherwise 
within the statute. Matter of Cooney, 
98 N.Y.S.-676, 112 App.Div. 659, 100 
N.Y.S. 1111, 115 App.Div. 845 [aff 80 
N.HE. 1107, 187 N.Y. 546]. 


12. Fairchild v. Edson, 48 N.E. 541, 
154 N.Y. 199, 61 Am.S-R. 609. 


13. In_re Clark’s Estate, 134 N.Y. 
S. 226; Effray v. Sisters of Charity 
eae Asylum, 5 Redf.Surr. (N. 


14. Fairchild v. Edson, 48 N.E. 541, 
154 N.Y. 199, 61 Am.S.R. 609; Matter 
OF Selene nis Will, 26 N.E. 968, 126 


15. Fairchild v. Edson, 48 N.E. 
541, 154 N.Y. 199, 61 Am.S.R. 609. 


16. Fairchild v. Edson, supra. 


17. Riker v. St. Luke’s Hospital, 
35 Hun 512 [aff 102 N.Y. 742]. 


18. See supra § 156. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


 -§§ 164-165] 


to protect the testator’s direct issue,t® or more spe- 
cifically, is designed for the special protection of the 
children or issue of the body, or adopted child of 
the testator and their representatives,?° it has been 
recognized that such statute may inure to the benefit 
of others,” and that anyone interested in the descent 
and distribution of the estate may assert the inva- 
lidity of a bequest, where the statute is operative be- 
eause of the survival of persons designated.?? 
Where the operation of the statute does not depend 
on the survival of any particular relatives, heirs, or 
next of kin, it seems that in general any person who 
might be entitled to a share of the estate may as- 
sert the invalidity of a gift, under the statute.?* 


Waiver, and confirmation of gift within statute 
by person benefited by statute. There is authority 
for the view, in respect of some statutes of this type, 
that, since such a statute is a limitation on the pow- 
er of testamentary disposition and there is no prin- 
ciple of right or of public policy involved,?* the per- 
son for whose benefit the statute operates may waive 
or relinquish the benefit.2° So the validity of a pro- 
vision in a will giving to such person the discretion- 
ary power to confirm a gift which is within the op- 
eration of the statute because of the testator’s: death 
within the statutory period has been recognized or 
upheld,?® and the exercise of such power may, pur- 
suant to the will, defeat a gift over to third persons 
of the property so made subject to such power.?7 
The mere fact, however, that a person has accepted 
a benefit under a will does not prevent his question- 
ing the validity of a gift in the will to a corporation 
on the ground that the will was executed within the 


19. Ruple v. Hiram College, 171 N. 26. 


EB. 417, 35 OhioApp. 8. 
20. Folsom v. Ohio State Uni- 
versity, 71 N.E. 384, 210 Ill. 404 (con- 
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Ohio State Uni- 
versity, 70 N.E. 896, 70 Ohio St. 92; 
Folsom v. Haas, 2 Ohio S. & C. P. 559. 


Ohio State Uni- 


Thomas v. 


27. Thomas- v. 
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statutory period.?8 Assuming that persons inter- 
ested in the estate of the testator may waive the 
benefit of such a statute, there is no waiver where 
such persons, in litigation subsequent to the probate 
of the will, attack the validity of gifts alleged to be 
subject to the statutory limitation;?® such persons 
are not estopped from attacking the validity of the 
gifts by the fact that the will was probated, where 
the validity of the gifts was not in issue in the pro- 
bate proceedings.°° 


[§ 165] i. Devolution of Property Where Gift 
Invalid.?+ In general, property included in a testa- 
mentary gift which is void under a statute of the 
type here considered passes as intestate property 
where it is not otherwise disposed of by the will,*? 
but such void gifts may pass under a residuary 
clause if that is the intention of the testator.** 
Some of these statutes specifically provide that dis- 
positions of property which are void under the stat- 
ute shall go to the residuary legatee or devisee, next 
of kin, or heirs, according to law,*4 and, under such 
statute, where there is no residuary legatee or devi- 
see®> entitled to take,*® usually the property goes 
to the next of kin or heirs according to law. The 
view has been taken, however, that such statutory 
provision for disposition of the property as stated 
“aecording to law” means to one or the other as the 
case may be, under the existing law of distribution,?? 
and the general rule of construction against intes- 
tacy?® has been applied? in holding that, where no 
residuary legatee was named and the will evidenced 
a clear intention to dispose of the whole of the tes- 
tator’s estate, the property covered by the void gift 


States, 23 N.Y.S) 95, (68 Hun? 7435 
[aff 39 N.E. 628, 144 N.Y. 621]. 


34. See statutory provisions; and 
Shepherd’s Estate, 8 Pa.Co. 520 (hold- 


struing Ohio Rev. St. [1890] § 5915); 
Davis v. Davis, 57-N.E. 317, 62 Ohio 
Sty 4iie Ws Amis.R. 2725. 


21. Folsom v. Ohio State Univer- 
sity, 71 N.E. 384, 210 Ill. 404 (constru- 
ing Ohio Rev. St. [1890] § 5915); 
Ruple v. Hiram Colege, 171 N.E. 417, 
35 Ohio App. 8. 


[a] Collateral heir.—Rev. St. § 
5915 inured to the benefit of the col- 
lateral heir when the lineal heir sur- 
vived the testator and then died. Da- 
vis v. Davis, 57 N.E. 317, 62 Ohio St. 
411, 78 Am.S.R. 725. 


22. Patton v. Patton, 39 Ohio St. 
590. 

23. See Ely v. Megie, 113 N.E. 800, 
219 N.Y. 112 [rearg den 114 N.E. 1066, 
219 N.Y. 597]; Stephenson v. Short, 
92 N.Y.. 433; Hemmje v. Meinen, 20 
N.Y.S. 619.. See also Arrowsmith v. 
St. Mary’s Free Hospital for Children, 
21 Pa.Dist. 943 (where in giving ef- 
fect to New York L. [1848] ¢ 319 § 6 
the view was that the right to contest 
a New York corporation’s taking land 
in Pennsylvania where the testator 
was domiciled in New York was not 
confined to the state and that the 
heirs or residuary beneficiaries of the 
testator may contest the taking). 


24, See supra § 157. 


25. Folsom v. Ohio State Uni- 
versity, 71 N.E. 384, 210 Ill. 404 (con- 
struing Ghio Rev. St. [1890] § 5915); 
Thomas v. Ohio State University, 70 
N.E. 896, 70 Ohio St. 92. But see Fol- 
som v. Haas, 9 Ohio Cir.Ct. 478, 6 Ohio 
Cir.Dec. 460 [apparently rev 47 N.E. 
581, 56 Ohio St. 701]. 


versity, 70 N.E. 896, 70 Ohio St. 92; 
Folsom vy. Haas, 2 Ohio S. & C. P. 559. 
See Board of Trustees of Ohio State 
University, 45 N.E. 581, 56 Ohio St. 
701 [apparently rev 9 Ohio Cir.Ct. 
478, 6 Ohio Cir.Dec. 460] (defeat of 
gift over was not dependent on va- 
lidity of attempted ratification). 


28. Elmore v. Carter, 124 N.E. 582, 
289 Ill. 560; In re Schmidt’s Estate, 
38 P. 547, 15 Mont. 117. 


29. Ely v. Megie, 113 N.E. 800, 219 
N.Y. 112 [rearg den 114 N.E. 1066, 
219 N.Y. 597 (where there apparently 
was an intimation that the gift in 
question was absolutely void) ]. 


30. Ely v. Megie, supra. 


31. Devolution of property in case 
of: 


Lapsed or void devise or bequest in 
general see infra XIII in 69 C. J. 


Statutory restrictions as to amount 
of testamentary gift see infra § 186. 


32. Elmore v. Carter, 124 N.E. 582, 
289 Ill. 560 (New York statute in- 
volved); In re Clark’s BHstate, 134 
N.Y.S. 226; Hemmje v. Meinen, 20 
N.Y.S. 619; Greer v. Belknap, 63 How. 
Pr. (N.Y.) 390; Canfield v. Crandall, 
4) Demisurtn CN we Lele Patton. av. 
Patton, 39 Ohio St. 590; Arrowsmith 
v. St. Mary’s Free Hospital for Chil- 
dren, 21 Pa.Dist. 943 (New York stat- 
ute involved). See Wesley Memorial 
Hospital v. Thompson, 139 S.E. 15, 
164 ve 466 (apparently recognizing 
rule). 


33. Carter v. Board of Education 
Presbyterian Church of United 


lot 


ing that, if a codicil containing gifts 
void under the statute revoked a 
prior will, the person named as benefi- 
clary under the will, who was also 
the heir at law of the testator, took 
the property as heir at law). 


[a] Void gift passing under resid- 
tary clause see In re Schmidt’s Es- 
tate, 38 P. 547, 15 Mont. 117 (citing 
Probate Pract. Act § 473); Boyd’s 
Estate, 5 Pa.Dist. & Co. 359 (citing 
Act June? 19L7.. $6) PS Tapes 
In re Gallagher, 28 Pa.Dist. 622: Car- 
lile’s Estate, 14 Pa.Co. 362; Alter’s 
Estate, 4 Pa.Co. 558, 19 Phila. 9 (last 
three cases citing Act April 26, 1855 
$7 il) Pe Laepos2i. 


[b] Effect of direction for conver- 
sion.—Where in authorizing his 
executors to sell his real estate, the 
sole purpose of the testator was a 
division of the proceeds among the 
charities named in connection there- 
with, and that purpose failed by vir- 
tue of the act of April 26, 1855 [P.L. 
p 332] by reason of the testator’s 
death within one calendar month 
after execution of his will, the power 
to sell became unnecessary and in- 
operative, and the land intended to 
have been converted into money for 
the specific purpose above mentioned 
descended to his heirs. Appeal of 
Luftberry, 17 A. 44%, 125) Par 513% 


35. Price v. Maxwell, 28 Pa. 23. 


36. In re Lightner’s Appeal, 57 Pa, 
Super. 469 [rev 41 Pa.Co. 117]. 


bee Calvin’s Estate, 18 Pa.Dist. 


38. 
39. 


See infra § 1147 in 69 C. J. 
Calvin’s Estate, 18 Pa.Dist. 809. 


546 [68 C.J.] 
should be applied to the payment of the general 
legacies until the general legatees should receive the 
amount given them by the will*® and that the bal- 
ance of the void gift, if any, would go to the next 
of kin.41 While it seems that in the absence of a 
statute to the contrary a void gift of a share of the 
residuary estate passes to the heirs or next of kin,*? 
under the above statutory provision for the dis- 
posal of void gifts, it has been held that property 
covered by a void bequest of a share of the residu- 
ary estate passes to the other residuary legatees in 
proportion to their respective interests in the residu- 
ary fund by virtue of a general statute so providing 
in respect of void residuary gifts,*® but such general 
statute does not apply where the devisees are life 
tenant and remainderman respectively and the devise 
of the remainder is void because the will was exc- 
cuted within the statutory period.4* In some ju- 
risdictions, in determining the devolution of proper- 
ty ineluded in a gift void because the will was exe- 
cuted within the statutory period, where the resid- 
uary clause admits of a limited application as well 
as a more general application, it is given a construc- 
tion which is more favorable to the heir at law,*® 
and, where the residuary clause is limited in terms to 
the balance that remains after the payment of cer- 
tain legacies from a fund derived from particular 
property, the amount of the void legacies does not 
pass under such clause*® but is subject, as property 
undisposed of, to the statutes of descent and dis- 
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tribution.47 


[§ 166] 3. Restrictions as to Amount of Gift**— 
a. In General. Under some statutes imposing re- 
strictions as to the share of his estate which a tes- 
tator may devise or bequeath for charitable, benev- 
olent, and like purposes if he leaves specified heirs, 
where more than the share permitted is devised or be- 
queathed and the statutory restriction is otherwise 
applicable, the gift will be declared void or ineffec- 
tive as to the excess if the question is duly raised.*” 
Some statutes provide that, if certain specified rela- 
tives survive,®® no bequest of the type designated 
shall be valid in excess of a specified share of the 
estate after payment of debts.°! Other statutes pro- 
vide that, where there are certain survivors, the de- 
vise or bequest within the statute shall be valid to 
the extent of a specified share and no more.®? Un- 
der still other statutes a gift in excess of the spec- 
ified share is wholly void,®? notwithstanding other 
statutes enable the court of chancery to effectuate 
a testator’s purpose by approximation “in a manner 
most similar to that indicated by the testator” or “ 

a manner next most consonant with the specified 
mode prescribed.”®* Statutes here considered do 
not prohibit charitable gifts altogether,®>* and do 
not compel the testator to give his property, or any 
part of it, to his relatives.°® Most of these statutes 
regulate and control testamentary disposition 


40. Calvin’s Estate, supra. [a] Gift is valid as to permissible / Will, 205 N.Y.S. 580, 210 App.Div. 131. 
41. Calvin’s Hstate, supra. ee oe are eR pee Determination as to amount of es- 
42. Alter’s state, 4 Pa.Co. 558, 19| (citing Code § 3270). Haim ipicsmaahiae ice 
Phila. 9. ’ . 
Deductio: i i 
43. Wenner’s Estate, 17 Pa.Dist. reves Bela of debts in general see Deduction of debts see infra § 179. 
SAIGON LSA: Bae eee aan Particular survivors see infra § 
44, McNulty’s Estate, 29 Pa.Dist. ; Leith seas 16; 
709. Nag Statute Cone or applied 53. Therech ey cae of Geor- 
; is ; see Jones v. Kelly, 63 N.E. 443, 170| gia v. Denmar 1 3 1 Ga. 
Ses Davis v. Davis, 57 ees 317, 621 Ny. 401 [rearg den 63 N.E. 1118, 171 390; Kelley vy. Welborn, 35 S.E. 636, 
Ohio St. 411, 78 Am.S.R, 725, N.Y. 651]; Abbott v. James, 19 N.E.|110 Ga. 540. See White v. McKeon, 
46. Davis v. Davis, supra. 434, 111 N.Y. 673; Lefevre v. Lefevre,|17_S.B. 283, 92 Ga. 343 (the Georgia 
fe ; : 59 N.Y. 434; St. John v. Andrews In-] code provision was not in force before 
47. Davis v. Davis, supra. stitute for Girls, 102 N.Y.S. 808, 117] the adoption of the code of, 1863). 
48. Amount of property which|App.Div. 698 [mod on other grounds} 54, Kelley v. Welborn, 35 S.E. 636, 


may be taken or held by: 

Charitable corporation or society see 
Charities § 51. 

Corporations in general see supra §§ 
148, 153. 

Religious corporation or society see 
Religious Societies § 102. 


49. See cases infra this note. 


{a] In California (1) the above 
rule was recognized under Civ. Code 
§ 1313. In re Friedman’s Estate, 153 
BP. 918, 171 Cal. 431. (2) In enacting 
Civ. Code § 1313, as amended by St. 
(1919) p 324, it was within the 
province of the legislature to permit 
charities other than those mentioned 
in § 1275 to receive bequests and to 
provide other restrictions as the leg- 
islature considered proper on charita- 
ble societies affected receiving be- 
quests. In re Graham’s Hstate, 218 
P. 84, 63 Cal.App. 41. 

Determination of amount of estate 
and of gifts subject to statute see in- 
fra §§ 178-182. 


50. Particular relatives see infra 
§ 169. 
51. See statutory provisions; and 


In re Estate of Noble, 190 N.W. 511, 
194 Iowa 7338, 26 A.L.R. 86 (citing 
Code § 3270). 


83 N-H. 981, 191 N.Y. 254, 14 Ann.Cas. 
708 (motion to am remittitur gr 85 
N.E. 143, 192 N.Y. 8382, reare den 85 
N.E. 1115, 192 N.Y. 598, and error 
dism~) 29° S:Ct.. 602): 214. US. 119% (53). 


Ed. 892)]; Garvey v. Union Trust 
Co. b2) NeYeS. 260;929 App. Diva bl 3 


McKeown vy. Officer, 6 N.Y.S. 201, 53 
Hun 634, 2 Silv.Sup. 552 [appeal dism 
28 N.B. 401; 127 INDY. 687,) 3) Silveal 
52645, ‘Seott varlves, 61 NiyeSs 49) 922 
Mise. 759; Kearney v. St. Paul the 
Apostle Missionary Soc., 10 Abb.N. 
Casey GNM. 274; Leary’s BHstate, 
Tuck. Surr. 233 (all cases citing L. 
[1860] ec 3860); Barber v. Terry, 159 
N.Y.S. 720, 173 App.Div. 469; In re 
Mawhinney’s Estate, 261 N.Y.S. 334, 
146 Mise. 30 [aff 264 N.Y.S: 984]: 
In re Lowenthal’s Hstate, 247 N.Y.S. 
629, 188 Mise. 871; In re Mosley’s 
Will, 247 N.Y.S. 520, 138 Misc. 847; 
In re Grossman’s Will, 227 N.Y.S. 470, 
131 Misc. 526; In re Shiman’s Hs- 
tate, 224 N.Y.S. 363, 130 Mise. 716; 
In re Arnholdt’s Hstate, 217 N.Y.S. 
323, 127 Misc. 579; In re Donchian’s 
Estate, 199 N.Y.S. 107, 120 Misc. 535 
[aff 204 N.Y.S. 908, 209 App.Div. 806]; 
In re Watkins’ Estate, 194 N.Y.S. 342, 
118 Misc. 645; In re Title Guarantee 
& Trust Co., 165 N.Y.S. 71, 100 Mise. 
ids A eute AT) WN Sem Ser 185 App. Div. 
936] (all cases citing Decedent Est. 
L. § 17). See In re Dotterweich’s 


110 Ga. 540. 


Cy-pres doctrine im general see 
Charities §§ 74-78. 


55. In re Dwyer’s Bstate, 115. P. 
242, 159 Cal. 680; Monahan  v. 
O'Byrne, 95 S.E. 210, 147 Ga. 633; 


Robb v. Washington, etc., College, 78 
N.E. 359, 185 N.Y. 485; Trustees of 
Amherst College v. Ritch, 45 N.E. 
S76, 15. N.Y. 9282'5 "St. John veo 
drews Institute for Girls, 102 N.Y.S. 
808, 117 App.Div. 698 [mod on other 
grounds 83 N.B. 981, 191 N.Y. 254, 14 
Ann.Cas. 708 (motion to am remitti- 
tur gr 85 N.E. 143, 192 N.Y. 382, rearg 
den 85 N.E. 1115, 192 N.Y. 598, and 
error dism 29 S.Ct. 601, 214 U.S. 19, 
53 L.Hd. 892)]. 


56. In re Ihmes’ Estate, 134 N.W. 
429, 154 Iowa 20; Robb v. Washing- 
ton, etc., College, 78 N.E. 359, 185 
N.Y. 485; Trustees of Amherst Col- 
lege v. Ritch, 45 N.E. 876, 151 Nu. 
282; St. John v. Andrews Institute 
for Girls, 102 N.Y.S. 808, 117 App.Div. 
698 [mod on other grounds 83 N.E. 
981, 191 N.Y. 254, 14 Ann.Cas. 708 (mo- 
tion to am remittitur gr 85 N.E. 143, 
192 N.Y. 382, rearg den 85 N.B. 1115, 
192) IN Ye 598, and error dism 29 8.ct? 
601, 214 U.S. 19, 53 L.Ed. 892)]. See 
Allen v. Stevens, 55 N.B. 568, 161 N. 
Wr L22 (apparently recognizing rule). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 166-167] 


only.®*-°S The view has been expressed that the will 
is to be read as though the statutory restriction is a 
part of it.6® In the absence of statute or constitu- 
tional provision in this regard no limitation as to the 
amount which a testator may give for charitable, 
benevolent and like purposes is applicable.*° 


Burden of proof. The burden of proving the in- 
validity of a gift under these statutes rests on the 
person who attacks the gift on that ground.®! 


[§ 167] b. Nature, Purpose, and General Rules 
of Construction of Statutes.°? According to some 
eases statutes of the type here considered are not 
mortmain acts®* directed at charities.°* The pur- 
pose of such a statute is to protect the natural ob- 
jects of the testator’s bounty from the making of im- 
provident gifts to their neglect®® or, as sometimes 
stated, to prevent improvident gifts to the exclusion 
of the testator’s lawful heirs.°® So it is usually con- 
sidered that sueh a statute is not a declaration of 
public policy against dispositions in favor of chari- 
ties;°* the prohibition is not made in the public 
interest but only for the prevention of what the 
statute regards as a private wrong.®® Accordingly 
these statutes usually constitute a limitation on tes- 
tamentary power,®® and do not disqualify the devisee 
or legatee to take the testamentary gift;*° in other 
words, the statutes do not operate on the capacity of 
corporations, institutions or individuals to take 
charitable testamentary gifts’! or prescribe or limit 
the amount or kind of property a corporation may 
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take.7? On the other hand, the view has been taken 
that a statute of this type is not designed to estab- 
lish charitable uses as they were known at common 
law,** and that it does not authorize any particular 
character of persons to accept a gift made by devise 
or bequest.‘* While there is authority for the view 
that statutory restrictions here considered are not 
to be extended beyond the express language used,*® 
and may not by judicial interpretation be made to 
include that which, by fair construction, is exclud- 
ed,’® the view has also been expressed that such 
statute should be liberally construed to effectuate 
the humanitarian purpose of the statute, namely, the 
protection of the testator’s family,‘* and the fact 
that one of the persons named therein, on whose sur- 
vival the operation of the statute depends, has an 
ample estate of his own does not authorize a con- 
struction of the statute favorable to a charitable 
or benevolent organization claiming under the will.** 
Furthermore it has been laid down that such stat- 
ute is to be strictly construed in favor of the per- 
sons named in the statute,*® but not in favor of any 
other person.®® It is the exclusion by a testator of 
those persons who come within the express terms of 
a statute which provides that no person leaving a 
wife or child or descendants of a child shall devise 
more than a certain share of the estate to certain in- 
stitutions to the exclusion of such wife or child which 
is prohibited.*t In general a statute of this type 
speaks as of the time of the death of the testator,*? 


57-58. Robb v. Washington, etc., 
College, 78 N.E. 359, 185 N.Y. 485. 


59. Matter of Walker’s Will, 32 N. 
E. 633, 186 N.Y. 20; In re Title Guar- 
antee & Trust Co., 165 N.Y.S. 71, 100 
Misc. 72. 


60. Hubbard v. Worcester Art Mu- 
seum, 80 N.E. 490, 194 Mass. 280, 9 L. 
R.A.N.S. 689, 10 Ann.Cas. 1025, 12 
Prob.Rep.Ann. 416; Chase v. Dickey, 
99 N.E. 410, 212 Mass. 555; Healey v. 
Reed, 26 N.E. 404, 153 Mass. 197, 10 
‘L.R.A. 766; Glover v. Baker, 83 A. 
916, 76 N.H. 393. 


[a] Statutes not limitations on 
testamentary capacity. (1) Rev. 
Laws, c 37, § 9, affected only the pow- 
er of church corporations to receive 
and hold gifts, and did not constitute 
a limitation on testamentary capacity. 
Chase v. Dickey, 99 N.E. 410, 212 
Mass. 555. (2) Under Pub. St. (1901) 
c 186, § 1, and Pub. St. (1901) c 152, § 
2, a gift in excess of $5,000 made by 
a resident testatrix to a _ religious 
association in Massachusetts was not 
prohibited since the latter statute 
was not a limitation on testamentary 
capacity. Glover v. Baker, 83 A. 916, 
76 N.H. 393. , 


61. Matter of Durand, 87 N.E. 677, 
194 N.Y. 477. 


62. In case of restriction as to 
time for execution of will see supra 
S157 

63. In re Dwyer’s Estate, 115 P. 
249, 159 Gal. 680; .St. John y. An- 
drews Institute for Girls, 83 N.B. 981, 
191 N.Y. 254, 14 Ann.Cas. 708 [motion 
to am remittitur gr 85 N.E. 143, 192 
N.Y. 382, rearg den 85 N.EB. 1115, 192 
N.Y. 583, and error dism 29 S.Ct. 601, 
214 U.S. 19, 538 L.Ed. 892]; Trustees 
of Amherst College v. Ritch, 45 N.E. 
876, 151 N.Y. 282, 37 L.R.A. 305 [rearg 
den 46 N.E. 1152, 152 N.Y. 641]. 


“The decisions under the mortmain 
acts of England are equally inap- 
plicable when the difference between 
those acts and the act of 1860 [c 360] 


is borne in mind. That statute is of 
a different character from any of 
those mentioned. It does not prevent 
charitable corporations from taking, 
but forbids a testator who has a wife, 
child or parent from giving more than 
one-half of his estate after the pay- 
mentor his debts al et LL does 
not prohibit charitable gifts altogeth- 
er, but only under certain circum- 
stances, to a certain extent and by a 
certain method.” Trustees of Am- 
herst College v. Ritch, 45 N.E. 876, 
151 Noy. 232,333, 3% LRA. 9305. DPre- 
arg den 46 N.E. 1152, 152 N.Y. 641]. 


Mortmain statutes in general see 
Charities § 15; Corporations § 2391. 


64. In re Blumenthal’s Estate, 215 
N.Y.S. 142, 126 Misc. 603 [adhering to 
208 N.Y.S. 682, 124 Misc. 850 (op 
suppl 217 N.Y.S. 316, 128 Misc. 56). 
And see 210 N.Y.S. 828, 214 App.Div. 
784]. 


65. In re Dwyer’s Estate, 115 P. 
242, 159 Cal. 680; In re Ihmes’ Estate, 
134 N.W. 429, 154 Iowa 20; Trustees 
of Amherst College v. Ritch, 45 N.E. 
876, 151 N.Y. 282, 37 L.R.A. 305. 


66. In re Beck’s Estate, 121 P. 784, 
1057, 44 Mont. 561. 


67. In re Dwyer’s Estate, 115 P. 
242, 159 Cal. 680. 


68. In re Dwyer’s Estate, supra; 
Monahan v. O’Byrne, 95 S.E. 210, 147 
Ga. 633; Trustees of Amhurst Col- 
lege v. Ritch, 45 N.H. 876, 151 N.Y. 


D827 sons un wAwe 305s 

69. In re Dwyer’s Hstate, 115 P. 
242 abo Cali ae es0} Monahan sy. 
O’Byrne, 95 S.E. 210, 147 Ga- 633; 


Trustees of Amherst College v. Ritch, 
45 N.S 876, £51 NY. 282, 37 L. R.A. 
305; Chamberlain v. Chamberlain, 43 
N.Y. 424 [mod on other grounds 3 
Lans. 348]; Decker v. Vreeland, 156 
N.Y.S. 442, 170 App.Div. 234 [rev on 
other grounds 115 N.E. 989, 220 N.Y. 
326]; Scott v. Ives, 51 N.Y.S. 49, 22 
Misc. 759. 


70. Trustees of Amherst College 
Vv. Ritch, 45 N.E. 876, #51 NOY. 282,37 
L.R.A. 305; Scott v. Ives, 51 N.Y.S. 
49, 22 Misc. 759. 


71. In re Dwyer’s Estate, 115 P. 
242, 159 Cal. 680; Chamberlain vy. 
Chamberlain, 43 N.Y. 424 [mod on 
other grounds 3 Lans. 348]. 


72. Trustees of Amherst College v. 
Ritch, 45 N.E. 876, 151 N.Y. 282, 37 
L.R.A. 305. ; 


73. In re Beck’s Estate, 121 P. 784, 
1057, 44 Mont. 561. 


74. %In re Beck’s Estate, supra. 


75. Ross v. Alleghany Theological 
pe laaty, 215 N. 710, 204 Iowa 


76 Inre Cleven’s Estate, 142 N.W. 
986, 161 Iowa 289. 


77. In re Watkins’ Estate, 194 N. 
Y.S. 342, 118 Misc. 645. 


78. In re Rowland’s Will, 232 N.Y. 
S. 127, 225 App.Div. 118 [mod 222 N. 
Y.S. 716, 129 Misc. 596). 


79. Monohan y. O’Byrne, 95 S.E. 
210, 147 Ga. 633. 


80. Monohan v. O’Byrne, supra. 
81. Monohan v. O’Byrne, supra. 


82. Matter of Seymour, 146 N.E. 
3023 2OOn IN: Vee 9s Ste ndobhn va AIine 
drews Institute for Girls, 83 N.E. 981, 
191 N.Y. 254, 14 Ann.Cas. 708 [mo- 
tion to am remittitur gr 85 N.E. 148, 
192 N.Y. 382, rearg den 85 N.E. 1115, 
192 N.Y. 583, and error dism 29 S.Ct. 
601, 214 U.S. 19, 53 L.Ed. 892]; Fisher 
Vv. luister, 223 N.YeS. 8217/9130 = Mise: 
Rep. 1 [mod on other grounds 2326 N. 
Y.S. 484, 222 App.Div. 841]; In re 
Merritt’s Will, 209 N.Y.S. 243, 124 
Misc.Rep. 709. 


In respect of: 


Determination of disposable share see 
infra § 179. 


Survivorship see infra § 168. 


548 [68 C.J.] 


and not as of the date of the execution of the will.§® 


[§ 168] c. Survivorship of Particular Relatives 
or Heirs‘'—(1) Necessity and Burden of Proof and 
Presumptions. A. statute imposing a restriction as 
to the share of a testator’s estate which may be giv- 
en to certain organizations or for certain purposes, 
which, in terms, refers to a testator, leaving heirs*® 
or his having certain specified relatives,*® does not 
apply if the testator is not survived by such heirs or 
relatives, and in the absence of such surviving heirs 
or relatives, the will may dispose of the bulk*’ or 
the whole*’ of his estate to charitable or benevolent 
and like organizations or for charitable or benevolent 
and like purposes or uses. In reaching this conelu- 
sion the view has been taken that a statutory provi- 
sion that no person “having” certain specified rela- 
tions shall by his or her last will and testament de- 
vise or bequeath to certain societies, associations, or 
corporations more than a specified share of his or 
her estate speaks as of the death of the testator or 
testatrix and not as of the time of the execution of 
the will,8® and, therefore, does not apply where 
none of the specified relatives survives the testa- 
tor,®® notwithstanding such relative or relatives were 


83. Fisher v. Lister, 
salvaiso Mise, 1° [mod*on_ ‘other 
bee 226 N.Y.S. 484, 222 App.Div. 
841]. 


203 NYiSe | luuwaen ties oe 


parent,” 


84. Im case of restriction as to 


usband, wl 
time for execution of will see supra § | Viving him. 
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“having a husband, wife, 


St. John v. Andrews In- 


[$§ 167-169 


in existence when the will was made.®! As bearing» 
on the applicability of the statute, the death of a 
relative named in the statute simultaneously with 
the testator is in effect the same as death before the 
testator’s death.°? In general the burden of proving 
that one or more of the designated heirs or relatives 
survived the testator is on those who attack the va- 
lidity of the gift under the statute,®* and, where the 
appheability of the statute depends on the survival 
of a particular relative of the testator and such rela- 
tive and the testator perished in a common disaster, 
there is no presumption of survivorship in the ab- 
sence of proof tending to show the order of death ;°* 
the courts treat the matter as though the deaths oc- 
eurred simultaneously.®® 


[§ 169] (2) Particular Survivors. As already 
pointed out whether or not a statute imposing re- 
strictions as to the disposable share is applicable usu- 
ally at least depends on the survivorship of certain 
specific relatives or heirs.°* Some statutory restric- 
tions of this type specify the husband, wife, child, 
descendants, or parent of the testator or testatrix;°* 
others specify a spouse, child, or parent,®* a wife or - 
child or descendants of a child,®® or legal heirs.+ 


Sl art i aeoe 96. See supra § 168. 

child, or Aialg 

used in a statute of this type, 97. See statutory provisions. 

are equivalent to ‘“‘shall die leaving a [a] Relatives not included.—(1) 
husband, wife, child, or parent sur-| Niece. In re McQuirk’s Estate, 224 


N.Y.S. 431, 1830 Misc. 336 [aff 229 N.Y. 


156 stitute for Girls, 83 N.H. 981, 191 N.|S. 880]; Matter of -Talmage, 112 
. , Y. 254, 14 Ann.Cas. 708 [motion to am | N.Y.S. 206, 59 Misc. 130. (2) Nephew. 
Particular heirs or relatives see in-|remittitur gr 85 N.W. 143, 192 N.Y.|] Matter of Talmage, supra (citing L. 
fra § 169. 382, rearg den 85 N.E. 1115, 192 N.Y. | [1860] c 360). (3) Grandnephew. 


85. In re Dwyer’s Bstate, 115 P. 


242, 159 Cal. 680. 


86. St. John v. Andrews Institute 
for Girls, 83 N.E. 981, 191 N.Y. 254, 
14 Ann.Cas. 708 [motion to am re- 
mittitur gr 85 N.B. 148, 192 N.Y. 382, 
rearg den 85 N.BH. 1115, 192 N.Y. 583, 
and error dism 29 S.Ct. 601, 214 U.S. 
19, 58 L.Bd. 892]; Trustees of Am- 


Will, 174 <N.Y.S. 


90. St. 


583, and error dism 29 S.Ct. 601, 214 
U.S. 19, 538 L.Ed: 8924; 
391, 
361 [aff 170 N.Y.S. 844, 103 Misc. 618, 
aff 123 N.E. 892, 226 N.Y. 696, and 
motion to am remittitur den 125 N.E. 
926, 227 N.Y. 684]. 


John v. Andrews Institute 1 
for ‘Girls, 83) Nik: 982, 192, N.Y. 264, : 
14 Ann.Cas. 708 [motion to am re- 


In re McQuirk’s Estate, supra. (4) 
First cousin. In re Danklefsen’s Will, 
157 N.Y.S. 119, 171 App.Div. 339 (cit- 
‘ing Decedent Estate L. § 17). 


98. See statutory provisions. 
99: 


In re Tone’s 
186 App.Div. 


See statutory provisions. 
See statutory provisions. 
[a] 


herst College v. Ritch, 45 N.E. 876, 151 
Neer ese, of mA. S06; In re Tones 
Will, 174 N.Y.S. 391, 186 App.Div. 361 
[aff 170 N.Y.S. 844, 108 Misc. 618, aff 
123 N.E. 892, 226. N.Y. 696, and motion 
to am remittitur den 125 N.E. 926, 
227 N.Y. 584]; In re Deanklefsen’s 
Willy L67 Ney. S.e119, 71 App: Div. 
839; In re McQuirk’s Hstate, 224 N. 
Y.S, 431, 130 Misc. 3386 [aff 229 N.Y.S. 
880]; Matter of Talmage, 112 N.Y.S. 
206, 59 Misc. 180; Lawrence v. Elliott, 
8 Redf.Surr. (N.Y.) 235. See Robb 
v. Washington, etc., College, 78 N.E. 
859, 185 N.Y. 485; In re Dunlap’s Will, 
148 N.Y.S. 431, 86 Mise. 372 (both ap- 
parently recognizing rule). 


87. In re Danklefsen’s Will, 157 N. 
Y.S. 119, 171 App.Div. 339. 


ss. In re Dwyer’s Estate, 115 P. 
242, 159 Cal. 680. 
89. St. John v. Andrews Institute 


for Girls, 83 N.B. 981, 191 N.Y. 254, 14 
Ann.Cas. 708 [motion to am remitti- 
tur gr 85 N.E. 143, 192 N.Y. 382, re- 
arg den 85 N.E. 1115, 192 N.Y. 5838, and 
error dism 29 S.Ct. 601, 214 U.S. 19, 58 
L.Ed. 892]; In re Tone’s Will, 174 
N.Y.S. 391, 186 App.Div. 361 [aff 170 
N.Y.S. 844; 108 Misc. 618, aff 123 N. 
BE. 892, 226 N.Y. 696, and motion to 
am remittitur den 125 N.E. 926, 227 


N.Y. 584]. But see Dowd’s Will, 8 
Abb.N.Cas. 118, 58 How.Pr. 107 
(where, however, the question was 


not finally determined). 
[a] “Having” equivalent to “leav- 


mittitur gr 85 N.E. 143, 192 N.Y. 382, 
rearg den 85 N.E. 1115, 192 N.Y. 583, 
and error dism 29 S.Ct. 601, 214 U.S. 
19, 538 L.Hd. 892]. 


91. St. John vy. Andrews Institute 
for Girls, supra. 


92. St. John v. Andrews Institute 
for Girls, Supra (in such case there 
was no point of time when the title 
of the testator was divested at which 
his wife could take it). 


93. St. John v. Andrews Institute 
for Girls, 102 N.Y.S. 808, 117 App.Div. 
698 [mod on other grounds 83 N.EB. 
OEY, LOT: NY. 254,014 AnniCas, 708 
(motion to am remittitur gr 85 N.E. 
143, 192 N.Y. 382, rearg den 85 N.B. 
1115, 192 N.Y. 588, and error dism 29 
S.Ct. 601, 214 U.S. 19, 568 L. Hd. 892)]. 


94. St. John v. Andrews Institute 
for Girls, 83 IN.H. 981, 192 Niy. 254; 
14 Ann.Cas. 708 [motion to am remit- 
titur gr 85 N.W. 1438, 192 N.Y. 882, re- 
arg den 85 N.E. 1115, 192 N.Y. 5838, and 
error dism 29 S.Ct. 601, 214 U.S.-19, 53 
L.Ed. 892]. 


Presumption of survivorship in case 
of deat in common disaster in gen- 
eral see Death § 82. 


95. St. John v. Andrews Institute 
for Girts, 83 N.HE. 981, 191 N.Y. 254, 
14 Ann.Cas. 708 [motion to am remit- 
titur gr 86 N.B. 148, 192 N.Y. 382, re- 
arg den 85 N.H. 1115, 192 N.Y. 583, 
and error dism 29 S.Ct. 601, 214 U.S. 
19, 58 L.Ed. 892]. 


In California (1) By virtue of 
St. (1919) p 324, amending Civ. Code 
§ 13818, the provision of such code 
section limiting to one third of the 
testator’s estate the amount which 
may be given to charitable or benevo- 
lent societies or corporations or for 
charitable or benevolent purposes by 
a testator leaving legal heirs did not 
apply where the testator or the tes- 
tatrix did not leave a parent, hus- 
band, wife, child, or grandchild. and 
the will was executed at least six 
months prior to the death of a tes- 
tator or testatrix. In re McDole’s Es- 
tate, 10 P.(2d) 75, 215 Cal. 328; In re 
Bartlett’s Hstate, 10 P.(2d) 126, 122 
Cal.App. 375; In re Graham’s Estate, 
218 P..84, 63 CalApp. 41. (2). The 
constitutionality of such act of 1919 
was upheld. In re Graham’s Hstate, 
supra. (3) Where, however, the will 
was executed within the six-months 
period and the testatrix left certain 
next of kin, the statute applied, al- 
though she did not leave parent, hus- 
band, child, or grandchild. In re 
Pence’s Hstate, 4 P.(2d) 202, 117 Cal. 
App. 828. (4) Codicil executed with- 
in the six-months period changing 
amounts bequeathed to charitable in- 
stitutions was a republication of the 
entire will as of tthe date of the 
codicil So as to bring the case within 
the foregoing rule. In re Pence’s Es- 
tate, supra. (5) Codicil executed 
within the six-months period did not, 
however, affect the gifts for charita- 
ble purjoses in a will executed prior 
to the six-months period where the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


— -§§ 169-170] 


7 2 A 


“Child,” as used in such a statute, has been con- 
strued to inelude an illegitimate child? and also an 
adopted child,* but not a grandchild. The view has 
been taken that, where the statute includes a surviv- 
ing wife, it applies to a widow, although she was 
living apart from the testator at the time of his 
death. And a like rule applies where a husband 
survives the testatrix notwithstanding she had ob- 
tained a divorce from bed and board.® 


[§ 170] d. What Law Governs; Foreign Corpo- 
rations, Societies, or Associations.’ In general a 
statute of this kind which is in force at the time of 
the testator’s death governs,* and an amendment of 
such statute will not affect gifts in a will of the tes- 
tator who died before such amendment became op- 
erative.® Some statutes of the type here considered 
relate only to domestic corporations,’® and, there- 
fore, imphedly eliminate from their operation gifts 
to foreign corporations contained in the will of a 
testator domiciled in the state in which the statute 
has been enacted;11 such a statute may not arbitra- 
rily be extended to include gifts to foreign corpora- 
tions,!? and it seems that an amendment of such 
statute extending its operation to foreign corpora- 


codicil did not in any way change the 
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be otherwise, we must give to the 
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tions does not affect the will of a testator who died 
before such amendment became operative.** Under 
the construction given a statute of this type, how- 
ever, it applies to testamentary gifts to foreign cor- 
porations,'* even though the statute does not specifi- 
cally mention foreign corporations,!® as, for ex- 
ample, to a gift of personal property by a testator 
domiciled in the state in which the statute is enact- 
ed to a corporation of another state.1® While the ap- 
plicability of a statute of a state other than that of 
the testator’s domicile has been recognized where 
the testator leaves real property situated in such 
other state,17 according to some cases, a statute of a 
state other than that of the testator’s domicile does 
not apply to bequests of personal property,'® even 
where the bequest is to a corporation of such other 
state.t® In California, by virtue of statutory pro- 
vision, the validity of which has been upheld or ree- 
ognized,”° the statute of that state limiting the share 
of his estate which a testator leaving heirs may give 
to charitable or benevolent societies or corporations 
or for charitable uses apples to gifts of personal 
property which has a situs in that state, contained 
in a will of a testator domiciled in another state at 
the time of his death,?1 but such statutory provi- 


348]; Hasbrouck vy. Knoblauch, 112 N. 


charitable gifts and did not enlarge 
such gifts. In re McDole’s Estate, 10 
Pi(2d) 15, 215) Cals 328. 


2. Hastings v. Rathbone, 188 N. 
W. 960, 194 Iowa 177, 23 A.L.R. 392. 


[a] Construction and effect of 
statute.—(1) An illegitimate child 
whose paternity has been established 
in the manner provided by Code § 3385 
is a “child” within § 3270, invalidat- 
ing the disposition of more than one- 
fourth of a testator’s estate to an 
eleemosynary corporation, if a spouse, 
“child,” or parent survive. Hastings 
v. Rathbone, 188 N.W. 960, 194 Iowa 
Mp Acduskt, 99925" (2) 9 “Cniuld;”* as 
used in § 3270, means one who would 
be entitled to inherit under § 3378 if 
decedent had died intestate. Hastings 
v. Rathbone, supra. 


3. In re Mawhinney’s Will, 261 N. 
noe 334, 146 Misc. 30 [aff 264 N.Y.S. 


[a] Statute construed.—Surviving 
adopted son- of the testator is a 
“child” within Decedent Estate L. § 
17, invalidating bequests for certain 
purposes to the extent such bequests 
exceed one half of the estate. In re 
Mawhinney’s Will, 261 N.Y.S. 334, 146 
Misc. 30 [aff 264 N.Y.S. 984]. 


4 In re Tone’s Will, 174 N.Y.S. 
391, 186 App.Div. 361 [aff 170 N.Y.S. 
844, 103 Misc. 618, aff 123 N.E. 892, 
226 N.Y. 696, and motion to am re- 
mittitur den 125 N.E. 926, 227 N.Y. 
584]. 


[a] Statute construed.—(1) In 
New York, prior to L. (1927) c¢ 502 
which added the word ‘‘descendant’’ 
to the provision of Decedent Estate L. 
§ 17 that no person having a husband, 
wife, child, or parent shall devise or 
bequeath to certain organizations or 
for certain purposes more than one- 
half part of his estate, it was held 
that “child” as used in such provision 
did not include a grandchild of the 
testatrix. In re Tone’s Will, 174 N.Y. 
S. 391, 394, 186 App.Div. 361 [aff 170 
N.Y.S. 844, 103 Mise. 618, aff 123 N.E. 
892, 226 N.Y. 696, and motion to am 
remittitur den 135 N.B. 926, 227 N.Y. 
584]. (2) ‘‘When we consider the 
statute involved in this case, unless 
we can find the legislative intent to 


word ‘child’ its primary and ordinary 
meaning. There is nothing in the act 
itself to suggest a different construc- 
tion, nor in my opinion can any other 
construction be derived from the pur- 
pose of the act, as disclosed by the 
condition which led to its passage.” 
In re Tone’s Will, supra. 


5. In re Watkins’ Estate, 194 N.Y. 
S. 342, 118 Misc. 645 (where Decedent 
Estate L. § 17 was under considera- 
tion). 

6. In re Moseley’s Will, 247 N.Y.S. 
520, 138 Misc. 847. 


[a] Rule applied under Decedent 
Estate L. § 17, where the decree of 
divorce from bed and board had been 
obtained in another state and there 
was no evidence as to the effect of 
such a decree under the laws of such 
other state. In re Moseley’s Will, 247 
N.Y.S. 520, 138 Misc. 847. 


7. In case of restriction as to time 
for execution of will see supra § 160. 


Situation of property affecting com- 
putation of disposable share see infra 
§ 180. 


8 In re Loewenthal’s Estate, 247 
N.Y.S. 629, 138 Mise. 871; In re Mose- 
ley’s Estate, 247 N.Y.S. 520, 138 Misc. 
847. See Ross v. Alleghany Theologi- 
cal Seminary, 215 N.W. 710, 204 Iowa 
648. 

9. In re Loewenthal’s Estate, 247 
N.Y.S. 629, 138 Misc. 871. 


[a] Rule applied to the amend- 
ment of Decedent Estate L. § 17, by L. 
(1929) ¢@ 229 § 8, effective Sept. 1, 
1930, in respect of who may insist 
that the statutory limitation is ap- 
plicable. In re Moseley’s Will, 247 N. 
Y.S. 520, 138 Mise. 847. 


10. Ross v. Alleghany Theological 
Seminary, 215 N.W. 710, 204 Iowa 
648. 

11. Ross v. Alleghany Theological 
Seminary, supra. 

12. Ross v. Alleghany Theological 
Seminary, supra. 

13. Ross v. Alleghany Theological 
Seminary, supra. 

14, Hollis v. Drew, 95 N.Y. 166; 
Chamberlain v. Chamberlain, 43 N.Y. 
424 [mod on other grounds 3 Lans. 


Y.S. 159, 59 Mise. 99 [mod on other 
grounds 114 N.Y.S. 949, 130 App.Div. 
308); scott vs wes, 51! INSYCSsr46nn22 
Mise. 759 (all cases construing L. 
[1860] c 360). See Unger v. Loewy, 
140 N.E. 201, 236 N.Y. 73; Trustees of 
Amherst College v. Ritch, 45 N.E. 876, 
51 N.Y ey (2825 3% dae RAR 3055 einare 
Opdyke’s Will, 243 N.Y.S. 606, 230 
App.Div. 290 [mod on other grounds 
174 N.E. 646, 255 N.Y. 255, 74 A.L.R. 
641]; In re Colburn’s Estate, 157 N.Y. 
S. 676 (all cases apparently recogniz- 
ing rule). 


15. Chamberlain v. Chamberlain, 
43 N.Y. 424 [mod on other grounds 3 
eens: 348]. And see cases supra note 


16. Chamberlain v. Chamberlain, 
supra; Scott v. Ives, 51 N.Y.S. 49, 22 
Mise. 749. 


17. Decker v. Vreeland, 115 N.E. 
989, 220 N.Y. 326. See In re Baugh- 
man’s Estate, 126 A. 58, 281 Pa. 28 
(where the applicability of New York 
Decedent Hstatte L. § 17 was apparent- 
ly recognized in respect of real prop- 
erty in New York). 


[a] Rule applied where the bene- 


ficiary under the will was a religious | 


association of the state in which the 
testator was domiciled. Decker v. 
Vreeland, 115 N.E. 989, 220 N.Y. 326. 


18. Crum v. Bliss, 47 Conn. 592; 
Healy v. Reed, 26 N.E. 404, 153 Mass. 


197, 10 L.R.A. 766. See: White y. 
Howard, 88 Conn. 342. 
19." ‘Crum’ v.' Bliss,.47 Conny (592. 


Healy v. Reed, 26 N.E. 404, 153 Mass. 
197, 10 L.R.A. 766. 


[a] RBule applied where New York 
L. (1860) ec 860 and a New York cor- 
poration were involved. Crum iy. 
Bliss, 47 Conn. 592; Healy v. Reed, 
ap es 404, 153 Mass. 197, 10 L.R.A. 
766. 


20. Estate v. Lathrop, 131 P. 752, 
165 Cal. 243. 


21. In re Sloane’s Estate, 152 P. 
540, 171 Cal. 248; In re Lathrop’s 
Estate, 131 P. 752, 165 Cal. 248. See 
In re Dwyer’s Hstate, 115 P. 242, 159 
Cal. 680 (where apparently the court 
recognized the applicability of the 
limitation imposed by Civ. Code § 
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sion has no application to personal property which 
may not be regarded as having a situs within the 
state.2?, The applicability of a statute limiting the 
amount of testamentary gifts, of the state in which 
the testator was domiciled at, the time of his death, 
has been denied in respect of property which is be- 
ing administered in the state of the testator’s orig- 
inal domicile, by virtue of a statutory provision of 
the latter state.?? 


[§ 171] e. Corporations, Societies, Associations, 
and Institutions within Statute2*—(1) In General. 
Some of the statutes here considered apply to tes- 
tamentary gifts to specified types of societies, asso- 
ciations, or corporations?® or institutions,?® and 
whether or not a particular society, association, cor- 
poration, or institution comes within the operation 
of a particular statute depends on the terms of such 
statute.27 Some statutes apparently apply only to 
gifts to eorporations.?® In general, in order to de- 
termine the status of a corporation and to ascertain 
the purposes for which it was incorporated, as af- 
fecting the applicability of the statutory restric- 
tion, recourse must be had or consideration given to 
the statute by which it was incorporated or its char- 
ter and the statute under which it was framed,?°® 
its constitution and by-laws,®° or what has been done 


1313 to the proceeds of realty, for the; land institution. 
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or may be done thereunder.*! In the absence of any 
other evidence as to the character of a particular 
corporation, its character may be determined from 
its works.** The fact that a corporation was organ- 
ized under a special act does not prevent its elassifi- 
cation as a charitable corporation, under a statute 
of the type here considered applicable to gifts to 
charitable corporations, notwithstanding a constitu- 
tional provision forbidding incorporation by spe- 
cial act except for a purpose other than charitable 
and in eases where, in the judgment of the legisla- 
ture, the objects of the corporation cannot be at- 
tained under general laws.*? The view has been tak- 
en that, where both “benevolent” and “charitable” or- 
ganizations are designated by the statute, the terms 
are not synonymous,’* but there is authority for the 
view that there is no substantial difference between 
the two terms.?> * 


Statutory exceptions. In order to claim the ap- 
plicability of a provision of the statute excepting 
gifts to certain institutions from the operation of 
the statute of the type here considered, it must, of 
course, appear that the institution in question is 
within the exception.*°% In California a statutory 
provision excepting bequests and devises to any state 
institution or municipality, or for the use or benefit 


\ 
view was taken that the statute ap- 


sale of which the will provided). 


[a] Particular statute.—The court 
gave effect to Civ. Code § 1285, as 
amended by St. (1905) p 606, which 
made the limitation imposed by §& 
1313 applicable to personal property 
of a nonresident testator. In re Lath- 
rop’s Hstate, 131 P. 752, 165 Cal. 243. 


[b] Bule applied where the prop- 
erty in California consisted of cash 
and shares of a local bank. In re 
Lathrop’s Estate, 131 P. 752, 165 Cal. 
243. 


[ec] Not limited to will not pro- 
bated in courts of domicile of dece- 
dent.—Application of statute is not 
limited to cases of wills of nonresi- 
dent decedents which have not been 
probated in courts of domicile of such 
decedents. In re Lathrop’s Estate, 
131 P. 752, 165 Cal. 243. 


22. In re Layton’s Hstate, 
19) P.(2d) 793. 


[a] Property not situated within 
state.—(1) The court has recog- 
nized the general rule that intangible 
property has its situs at the domicile 
of the owner in holding that certain 
property of a nonresident testator 
was not within the operation of the 
limitation as to amount imposed by 
Civ. Code § 1313. In re Layton’s Es- 
tate, (Cal.) 19 P.(2d) 793 (where the 
court said that in the case of Hstate 
of Lathrop, 131 P. 752, 165 Cal. 243 
[supra note 21 [b] ] no question as 
to whether the cash and stock were 
properly situated in California was 
raised). (2) Gifts of notes secured 
by mortgages and executed by resi- 
dents of California and owned by a 
nonresident testator were not with- 
in such limitation. In re Layton’s 
Estate, supra. 


23. Johns Hopkins University v. 
Uhrig, 125 A. 606, 145 Md. 114. 


[a] Bule applied where the prop- 
erty involved was personal property 
which the testator who died domiciled 
in California had acquired in Mary- 
land, the state of original domicile, 
and. which was bequeathed to a Mary- 


(Cal.) 


pease v. Uhrig, 125 A. 606, 145 Md. 
114, 


[b] Statute authorizing rule.—(1) 
Maryland Code art 93 § 334, providing 
that, if the testator was originally 
domiciled in Maryland, although at 
the time of making the will or at the 
time of his death he may be domiciled 
elsewhere, the will, when admitted to 
probate, shall be governed, construed, 
and interpreted according to the law 
of Maryland, without regard to the 
lex domicilii, unless the testator shall 
expressly declare a contrary intention 
in the will, excluded the application 
of California Civ. Code § 1313, where 
there was no expression of a testa- 
mentary intention contrary to the ap- 
plication of the Maryland statute. 
Johns Hopkins University v. Uhrig, 
1258 A. 606, L454 Md. 1d 2) eine 
rule was applied where the will was 
not probated in Maryland in accord- 
ance with the ordinary method of pro- 
bate procedure, but where the prac- 
tical purposes of a probate were ac- 
complished by the production and ac- 
eceptance in orphans’ court of a duly 
authenticated record of the will and 
its probate in the jurisdiction of the 
testator’s residence, pursuant to Code 
art 93 §§ 351, 354. Johns Hopkins 
University v. Uhrig, supra. 


‘ fay Foreign corporations see supra 


In case of restriction as to time for 
execution of will see supra § 161. 


25. See statutory provisions. 
26. See statutory provisions. 
27. See cases passim § 172; and 


ECORI IOUS MELLO UND ces cm uee 
17 Hun 341 (mod 59 How.Pr. 44)] 
(where L. [1860] c 360 was cited). 


28. Randleman y. Williams, 194 
N.W. 964, 196 Iowa 538; In re Cleven’s 
Hstate, 142 N.W. 986, 161 Iowa 289 
(where Code § 3270 was under con- 
sideration). 


[a] Under earlier form of statute, 
Code (1873) § 1101, which referred to 
an “institution or corporation,” the 


plied to an unincorporated association 
as well as to a corporation. Rine v. 
Wagner, 113 N.W. 471, 135 Iowa 626; 
Byers v. McCartney, 17 N.W. 571, 62 
Iowa 339. 


29. In re Rowland’s Will, 232 N.Y. 
S. 127, 225 App.Div. 118 [mod on other 
grounds’ 222 N.¥.S) 716, 129) Mise: 
596]; In re Watkins’ Estate, 194 N.Y. 
S. 342, 118 Misc. 645. 

30. In re Watkins’ Estate, supra. 

31. In re Watkins’ Estate, supra. 

32. In re Title Guarantee & Trust 
Coss 65a Navas). Tle OOM Mitsem ages 


[a] Rule applied where the stat- 
ute under which the society in ques- 


tion was incorporated contained no 
definition of its objects. In re Title 
Guarantee & Trust Co., 165 N.Y-S. 


71, 100 Misc. 72. 


33. In re Rowland’s Will, 232 N.Y. 
S. 127, 225 App.Div. 118 [mod on other 
grounds 222 N.Y.S. 716, 129 Misc. 596]. 


34 In re Watkins’ Estate, 194 N. 
Y.S. 342, 118 Mise. 645. 
[a] “Charity” and “benevolence” 


compared.—(1) “ ‘Charity’, as we now 
use it, is much more limited in its 
meaning than ‘benevolence.’’” In re 
Watkins’ Hstate, 194 N.Y.S. 342, 348, 
118 Mise. 645. (2) “Benevolence” in 
general see 7 C.J. p 1139. (3) “Char- 
ity” in general see Charities § 1. (4) 
“Charitable” in general see 11 C.J. 
p 296. (5) “Benevolent” in general 
see 7 C.J. p, 2240. 


35. See In re Halm’s Estate, 239 P. 
307, 196 Cal..778; In re Dole’s Estate, 
187 P. 428, 182 Cal. 159 (in both cases 
the construction of Civ. Code § 1313, 
which contain a limitation both as to 
time and also as to amount, was in- 
volved in respect of the time feature). 


3514. In re Bartlett’s Estate, 10 P. 
(2d) 126, 122 Cal.App. 375. 


[a] Evidence held sufficient to 
bring an educational institution with- 
in the exception as to gifts to edu- 
cational institutions which are ex- 
empt from taxation see In re Pence’s 
Estate, 4 P.(2d) 202, 117 Cal.App. 323. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


f 


§§ 171-172] 


of any state institution, exempts from the operation 
of the statute all absolute bequests and devises and 
all bequests and devises in trust for charitable uses 
where the beneficiary is a state institution®® or a mu- 
nicipality.** A county hospital is not, however, a 
“state institution,”’** nor is a gift to such hospital 
for the purpose of a special ward a gift “for the use 
or benefit” of a state institution,®® within the mean- 
ing of such exception, so as to take such gift out of 
the operation of the statutory restriction. 


[§ 172] (2) Particular Corporations, Societies, 
Associations, and Institutions. The view has been 
taken that a statute of the type here considered ap- 
plicable to gifts to charitable or benevolent societies 
or corporations includes a gift to a bishop as a cor- 
poration sole.4° A statute applicable to testamen- 
tary gifts to corporations not.for pecuniary profit 
has been held to include a corporation conducting 
a hospital,4+ an orphanage,** and a home for aged 
persons,** but a bishop of a particular church is not 
necessarily a corporation within the meaning of such 
statute** notwithstanding he is for some purposes 
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denominated a corporation sole.*® <A statute impos- 
ing a restriction on devises to.an “educational insti- 
tution” applies to a devise to a state university,*® 
and a church is a “religious institution” within the 
meaning of a restriction on a devise to such an in- 
stitution.4#? 


In New York among other organizations which, it 
has been held or recognized, are subject to a statu- 
tory restriction of the type here considered on testa- 
mentary gifts to benevolent, charitable, literary, 
scientific, religious, or missionary societies, associa- 
tions, or corporations,*® are a corporation or associ- 
ation whose object or purpose is educational,*® as, 
for example, a university;°° a Young Men’s Chris- 
tian Association;®! a board of commissioners for 
foreign missions;°? a mutual benefit corporation or 
association;°* and a society for the prevention of 
cruelty to animals. 54 There is, however, authority 
for the view that such statute does not apply to gifts 
to the United States government,°® to a state govern- 
ment,°® or toa municipal corporation.®? 


36. In re Purington’s Estate, 250 
PPG int 99 Cal, 66. 


{a] Particular gifts.—(1) A _ be- 
quest of a specified amount to the 
Regents of the University of Califor- 
nia, the income of which was to be 
used for the maintenance of labora- 
tory research in such university, was 
not within Civ. Code § 1313, prohibit- 
ing charitable bequests in excess of 
one third of the estate of decedent. 
In re Purington’s Estate, 250 P. 657, 
199 Cal. 661. (2) So, also, a bequest 
to the Regents of such university to 
enable women students to obtain a 
college education was for the benefit 
of the university and not within such 
prohibition. In re Purington’s Hstate, 
supra. 


37. In re Purington’s UHstate, 
pra (dictum). 


38. In re Johnston’s Bstate, 239 
P. 397, 197 Cal. 28. Compare In re 
Purington’s Estate, 250 P. 657, 199 
Cal. 661 (where the court referred to 
an amendment of Civ. Code § 1313 [St. 
(1925) p 264], extending the opera- 
tion of the exception to ‘any munici- 
pality, county or political subdivision 
within the state’’). 


su- 


39. In re Johnson’s Estate, 239 
Booiselo i Calcd. 
In re FWitzgerald’s Estate, 217 


40. 
Peden Os CalApp. 744. 


{a] BRule applied to a bequest “to 
the Roman Catholic Bichon of 
a corporation sole, all the rest, resi- 
due, and remainder of my estate,” 
which was not limited to a specific 
purpose by the terms of the will. In 
re Fitzgerald’s Estate, 217 P. 773, 62 


Cal.App. 744 (applying Civ. Code § 
1313): 
41. In re Ihmes’ Estate, 134 N.W. 


429, 154 Iowa 20. 


42. Hastings vy. Rathbone, 188 N. 
W. 960, 194 Iowa 177, 23 A.L.R. 392. 


[a] TIllustration.—The “Christian 
‘Home Orphanage” of Council Bluffs, 
incorporated under the laws of Iowa, 
is an ‘“eleemosynary corporation,” 
within Code § 3270, invalidating the 
devise or bequest of more than one- 
fourth of a testator’s estate, after 
payment of debts, to a corporation not 
incorporated for pecuniary profit, if 
a spouse, child, or parent survive the 
testator. Hastings v. Rathbone, 188 
N.W. 960, 194 Iowa 177, 23 A.L.R. 392. 


43. In re Ihmes’ Estate, 134 N.W. 
429, 154 Iowa 20. 


44, Rine v. Wagner, 113 N.W. 471, 
135 Iowa 626. 


45. Rine v. Wagner, supra. 


46. Trustees of University of 
Georgia v. Denmark, 81 S.E. 238, 141 
Ga. 390. 


[a] Thus (1) the University of 
Georgia is an educational institu- 
tion within Civ. Code (1910) § 3851, 
which prohibits any person from be- 
queathing more than one third of his 
estate to any educational institution, 
to the exclusion of his wife or child, 
or descendants of a child. Trustees 
of University of Georgia v. Denmark, 
81 S.E. 238, 141 Ga. 390. (2) A devise 
to the trustees of such university is 
a devise to the university itself with- 
in the meaning of such code provi- 
sion. Trustees of University of Geor- 
gia v. Denmark, supra. 


47. Kelley v. Welborn, 35 S.E. 636, 
110 Ga. 540. 


48. See cases infra this note. 


[a] Conflict of views as to gift to 
cemetery corporation or association.— 
(1) The view has been taken that a 
testamentary gift for the care of the 
testator’s lot to a corporation incor- 
porated under L. (1847) e¢ 133, was 
subject to the restriction imposed by 
Decedent Hst. L. § 17, as a gift to a 
charitable corporation, the court re- 
ferring to Personal Prop. L. § 18-a, 
providing that such a bequest shall 
be deemed to be for a charitable use. 
In re Braasch’s Will, 200 N.Y.S. 404, 
206 App.Div. 96. See In re Sloat’s 
Will, 2538 N.Y.S. 215, 141 Mise. 710 
(gift to cemetery corporation was 
subject to statute). (2) It has also 
been held, however, in denying the 
applicability of Decedent Est. L. § 17 
to a bequest to a cemetery associa- 
tion for the decoration and ornamen- 
tation of testatrix’ cemetery lot, that 
such association was not a corpora- 
tion to Which such section applied. 
In re Opdyke’s Will, 243 N.Y.S. 606, 


230 App.Div. 290 [mod on other 
grounds 174 N.B. 646, 255 N.Y. 255, 74 
A.LR. 641]. (3) Gifts involving 


cemetery or cemetery lot as gift for 
“charitable” or “benevolent purpose” 
see infra § 175. 


[b] For other corporations or as- 
sociations held to be within Decedent 


Est. L. 8 17, or earlier statutes sub- 
stantially the same, see Chamberlain 
v. Chamberlain, 43 N.Y. 424 [mod on 
other grounds 3 Lans. 348]; In re 
Rowland’s Will, 222 N.Y.S. 716, 129 
Mise. 596 [mod on other grounds 232 
NY os.- 27,5 225 App. Dives biS4s 


49. In re Rowland’s Will, 232 N. 
MeSa 12702255 App: Dive vhs [mod on 
other grounds ELAS INNES SUBS SPAS 
Mise. 596] (charitable and benevo- 
lent). See Chamberlain vy. Chamber- 
lain, 43 N.Y. 424 (apparently recog- 
nizing rule under L. [1860] ec 360). 
But see Matter of Morgan, 107 N.Y.S. 
393, 56 Mise. 285 (where it was held 
that a gift to the University of 
Rochester, which was incorporated by 
the Tecan, was not within L. [1860] 
@ : 


50. Unger v. Loewy, 140 N.E. 201, 
236-N.Y. 73. 


51. In re Rowland’s Will, 232 N.Y. 
S. 127, 225 App.Div. 118 [mod on other 
grounds 222 N.Y.S. 716, 129 Misc. 596). 


[a] Particular association.—Brook- 
lyn and Queens Young Men’s Chris- 
tian Association, incorporated under 
L. (1869) ¢ 737, amended by L. (1884) 
e 437, is a charitable and. benevolent 
association within the meaning of 
Decedent Hst. L. § 17. In re Row- 
land’s Will, 232 N.Y.S. 127, 225 App. 
Div. 118 [mod on other grounds 222 
N.Y-S. 716, 129 Misc. 596]. 


52. In re Donchian’s Estate, 199 N. 
YS. 10%, 102) Mise: 535. faff 204 Niv.S: 
9038, 209 App.Div. 806]. 


53. In re Watkins’ Estate, 194 N. 
Y.S. 342, 118 Misc. 645. 


[a] Illustration.—A testamentary 


‘gift to a lodge of the Independent 


Order of Odd Fellows was within the 
meaning of Decedent Hst. L. § 17 as 
a gift to a benevolent and charitable 
association. In re Watkins’ Estate, 
194 N.Y.S. 342, 118 Mise. 645. 


54. In re Title Guarantee & Trust 
Co., 165 N.Y.S. 71, 100 Mise. 72 (chari- 
table). 


55. Levy v. Levy, 40 Barb. (N.Y.) 
on [rev on other grounds 33 N.Y. 


56. Levy v. Levy, supra. 


57. Matter of Crane, 42 N.Y.S. 904, 
12 App.Div. 271 [aff 54 N.E. 1089, 159 
INAYiameb Ovals 
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[§ 173] f. Type or Form of Gift®*—(1) In Gen- 
eral. The question as to whether a particular gift 
is affected by the statutes here considered is deter- 
minable by the terms of the particular statute in- 
volved.®® There is authority for the view that a 
statute of this type cannot by judicial interpreta- 
tion be made to include a gift which by fair con- 
struction is excluded,®° and that, since the statute is 
a limitation on the right of a testator to dispose of 
his property,®! a gift is not subject to the operation 
of the statute unless the gift comes plainly within 
the terms of the statute.°? Some of these statutes 
impose no limitation on gifts in general for charita- 
ble uses;°* they apply only to gifts to charitable or 
benevolent corporations or societies®* or to gifts in 
trust for charitable uses.°> In general, a direct 
gift to a corporation, gifts to which are subject to 
the statutory limitation,®® is subject to such limita- 
tion®’ and a gift to an institution operated by such 
a corporation has been regarded as a gift to the 
corporation so as to bring the case within the oper- 
ation of the limitations.®* 


Exercise of power of appointment. The view has 
been taken that a statute of this type does not ap- 
ply to gifts to a charitable or benevolent institution, 
made in the exercise of a power of appointment con- 
ferred on the testator by the will of another,®® or 
made in the exercise of a power of appointment over 
the remainder of a trust fund created by testator 
for the benefit of another by a deed of trust in which 
the power was reserved.’° 


Exclusion of specified relatives. Under a statute 
forbidding the gift of more than a specified share 
of the testator’s estate to certain institutions ‘‘to the 
exclusion of” a surviving wife or child, a will ef- 
feets such exclusion where it creates a life estate 
only for the surviving wife or child with remainder 
over to an institution included in the statute.7+ 


Gift of remainder.’? 
statute has been recognized, even 


The applicability of the 
though the gift 


58. Computation of amount of gift 
see infra §§ 181, 182. 


In case of restriction as to time for 
execution of will see supra §§ 162, 163. 


59. See cases passim this section 


involved), 


70. 
Misc. 530. 


WILLS 


L. [1860] ¢ 360 applicable to the dis- 
posal of the estate of testator was 


Lord v. Lord, 90 N.Y.S. 148, 44 
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otherwise subject to the statute is a contingent re 
mainder?® subject to being defeated by the birth of 
issue to the life tenant.74 The applicability of the 
statute has also been recognized even though the 
life tenant is authorized to consume the corpus,*® 
where executors are given authority to use such por- 
tion of the corpus, in addition to income, as may be 
necessary for the support of the life beneficiary,*® 
and where the will creates a trust to pay an annu- 
ity to the testator’s wife who is the only surviving 
relative of those mentioned in the statutory limita- 
tion, and to pay to a corporation within the statu- 
tory limitation, the balance of the income and to 
transfer all the property to such corporation on the 
death of the wife.7* Where, however, the gift of a 
remainder never became effective because the con- 
tingeney on which it depended never happened, the 
view was taken that such gift may not be included in 
determining the amount of the gifts subject to the 
statutory limitation." 


[§ 174] (2) Gifts to Individuals or to Corpora- 
tions Not within Statute and Trusts in General. 
Some of the statutes here considered apply only to 
gifts to charitable or benevolent corporations’® or to 
gifts in trust for charitable uses*® and, in order to 
bring gifts to individuals within the operation of 
such statutes, such gifts must be both in trust and 
also for charitable uses.81. Where the statute is ap- 
plicable to gifts to corporations’? and there is no 
reference to gifts in trust, the view has been taken 
that the statute does not apply to gifts to individuals 
in trust for charitable uses,** but a testamentary 
gift to a corporation which is subject to the stat- 
utory limitation,** with directions that the corpus 
of the gift is to constitute a permanent endowment 
and the income is to be expended for the purposes 
of the corporation, is a direct bequest to the cor- 
poration and is not such a gift in trust as will re- 
lieve it from the operation of the statutory limita- 
tion.8® Under a statute applicable to testamentary 
gifts to certain types of institutions, a gift to trus- 


however, apparently Decedent Est. L. 
§ 17 did not apply because of want of 
specified survivors). 


77. Leary’s Estate, Tuck.Surr. (N. 
Y.) 233. 


and infra. §§ 174, 175. 


60. In re Cleven’s Estate, 142 N.W. 
986, 161 Iowa 289. 


61. See supra § 167. 


62. Decker v. Vreeland, 156 N.Y.S. 
442, 170 App.Div. 234 [rev on other 
grounds 115 N.E. 989, 220 N.Y. 326]. 


63. In re Hamilton’s Estate, 186 
BP, 58%, 181 Cal. 758 (Civ. Code’ § 13813). 


64. See supra §§ 171, 172. 
65. See infra § 174. 


66. Corporations included see su- 
qosel Sen Tey aS ale 


67. Hastings v. Rathbone, 188 N. 
WwW. 960, 194 Iowa, 177, 28 A.L.R. 392; 
In re Allen, 181 N.Y.S. 398, 111 Misc. 
93, [aff 194 N.Y.S. 9138, 202 App.Div. 
‘810 (mod on other grounds 142 N.E. 
260, 286 N.Y. 503)]. 

68. In re Ihrmes’ Hstate, 134 N.W. 
429, 154 Iowa 20. 

69. Farmers’ L. & T. Co. v. Shaw, 


107 N.Y.S. 337, 56 Misc. 201 [aff 111 
N.Y.S. 1118, 127 App.Div. 656] (where 


-}ard, 38 Conn. 342; 


71. Trustees of University of Geor- 
gia vy. Denmark, 81 S.E. 280, 141 Ga. 
390; Kelley v. Welborn, 35 S.E. 636, 
110 Ga. 540. 


72. Computation of amount of gift 
of remainder see infra § 182. 


73. In re Shiman’s Hstate, 224 N. 
Y.S. 3638, 180 Mise. 716. 


74 Matter of Durand, 87 N.E. 677, 
194 N.Y. 477. But see White v. How- 
White v. Howard, 
52 Barb. 294, 46 N.Y. 144 (applicabil- 
ity of statute was apparently denied 
in both cases). 


75. -McKeown vy. Officer, 2 Silv.Sup. 
552, 6 N.Y.S. 201, 58 Hun 634 [appeal 
beats Ta N.E. 401, 127 N.Y. 687, 3 Silv. 


76. Rich v. Tiffany, 37 N.Y.S. 330, 
2 App.Div. 25. See In re Allen, 181 
N.Y.S. 398, 111 Mise. 93 [aff 194 N. 
Y.S. 913, 202 App.Div. 810 (mod on 
other grounds 142 N.E. 260, 236 N.Y. 
503)] (where the statute was ap- 
plied). But see In re Dunlap’s Will, 
148 N.Y.S. 431, 86 Misc. 372 (where, 


78. See infra § 182: 
79. See supra §§ 171, 172. 


80. In re Hamilton’s Estate, 
Prosi, Lode Cally tos: 


81. In re Hamilton’s Estate, supra. 
82. See generally supra § 171. 


Type or form of gift in general see 
supra § 173. 

83. Randleman vy. Williams, 194 N. 
W. 964, 196 Towa 588; In re Cleven’s 
Estate, 142 N.W. 986, 161 Iowa 289; 
Rine v. Wagner, 113 N.W. 471, 135 
Iowa 471. 


[a] Rule applied where there was 
a gift to the trustees of a specified 
church to be invested by the trustees 
and the income used, not for the bene- 
fit of the church, but for home mis- 
sionary work conducted by the church. 
Randleman v. Williams, 194 N.W. 964, 
196 Iowa 588. 


84. Corporations within limitation 
see supra §§ 171, 172. 


85. Hastings v. Rathbone, 188 N. 
W. 960, 194 Iowa 177, 23 A.L.R. 392. 
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tees of such an institution has been regarded as a 
gift to the institution.®¢ 


In New York prior to an amendment of the stat- 
ute, which added “purpose” after “society, associa- 
tion, or corporation,”’’ the statute which in terms 
applied to gifts to certain types of societies, asso- 
ciations, or corporations, in trust or otherwise, did 
not include a testamentary gift to individuals in 
trust for a charitable purpose®® notwithstanding the 
will also authorized, but did not compel, the trustees 
to create a corporation.*® Where, however, the gift 
is to a trustee, either corporate®® or individual,®? in 
trust to pay the income to a specified society, asso- 
ciation, or corporation, gifts to which are subject 
to the statute, such gift in trust comes within the 
operation of the statute. So also, the statute is ap- 
plicable where designated trustees are required to 
turn over the subject of the trust to a corporation 
which is within the statute.°? While a testator may 
not evade the statute by giving his property by will 
to individuals, in form absolutely but in fact subject 
to a secret trust for a purpose or organization with- 
in the statute,®°* the mere fact that the will shows 
that it is the desire of the testator that the property 
should be used for such a purpose is not sufficient to 
show the ereation of a secret trust,?* and where in 
such ease evidence dehors the will does not show 
that there was a secret trust, the statute is not ap- 


86. Trustees of University of 
Georgia v. Denmark, 81 S.E. 239, 141 89. 
Ga. 390; Kelley v. Welborn, 35 S.E. - 
636, 110 Ga. 540. [a] 


[a] Illustrations.—(1) Gift to the 
trustees of a church. Kelley v. Wel- 
born, 35 S.E. 636, 110 Ga. 540 (gift for 


WILLS 


and mode of procedure). 

In re Merritt’s Will, supra. 
Not gift to 
In such case the fact that the will 


authorized the trustees to become in- 
corporated did not create a corpora- 


[68 C.J.] 558 


plicable.®5 


[§ 175] (8) Gifts for Particular Purposes or 
Uses or to Particular Persons. There is authority 
for the view that, within the meaning of a statute 
of the type here considered applicable to gifts for 
“charitable uses,” such uses include the furtherance 
of religion or religious purposes,?° and missionary 
purposes,®’ and that a statute applicable to gifts 
for a “charitable” and “benevolent” purpose includes 
an “educational purpose.’’®* So, also, a gift for the 
benefit of a teachers’ welfare loan fund is within 
a statute applicable to a gift for a “charitable pur- 
pose,”®® as is a gift for a scholarship.t In New 
York, prior to the amendment of the statute, which 
added the word “purpose” after “society, associa- 
tion, or corporation,”? it was held that a gift to a 
bishop for the erection of a parochial school was not 
within the statutory provision applicable to certain 
types of societies, associations, or corporations.® 


Gifts for care and embellishment of cemetery and 
cemetery lots. In New York the view has been tak- 
en that a statute applicable to a devise or bequest for 
a charitable or benevolent purpose is applicable to 
a gift for the care, maintenance, and improvement 
of a cemetery,® but the cases are apparently not in 
accord in respect of whether or not the statute ap- 
plies to gifts for the care, maintenance, and the like 


N.Y.S. 920, 171 App.Div. 72, motion 
den 112 N.B. 1057, 218 N.Y. 619, and 
aff 114 N.E. 1066, 519 N.Y. 604]. 


96. In re Hamilton’s Estate, 186 
P. 587, 181 Cal. 758. See Estate of 
Hinckley, 58 Cal. 457, 511; In re Fitz- 
gerald’s' Estate, 217 BP. 773,62) Cale 


“corporation.”— 


construction of a new church build- 
ing). (2) Gift to trustees of Uni- 
versity of Georgia. Trustees of Uni- 
versity of Georgia v. Denmark, 81 
S.E. 239, 141 Ga. 390. 


87. L. (1923) c 301, amending De- 
cedent Estate Law § 47. 


[a] Purpose of amendment.—(1) 
-“T do not understand that the rule laid 
down in Allen vy. Stevens, 55 N.E. 568, 
161 N.Y. 122, has been modified, ex- 
cept by the Legislature, when it 
amended section 17 of the Decedent 
Estate Law by chapter 301, Laws of 
1923, by adding after the word ‘cor- 
poration’ the words ‘or purposes.’ 
The court did not overrule, change, or 
modify its decision; the lawmakers 
did, however, by statute law. Ob- 
viously, such legislative enactment 
was to overcome the rule of law laid 


down in Allen v. Stevens, supra.” 
In re Merritt’s Will, 209 N.Y.S. 243, 
O49, 224 Mise: 9709. 4.¢2) “In. 1923%the 


Legislature gave increased vigor to 
the statute by adding the word ‘pur- 
poses’ so as to overcome the effect of 
the decision in Allen v. Stevens, 55 N. 
E. 568, 161 N.Y. 122.” In re Blumen- 
thal’s ‘Mstate, 208 N.Y.S. 682, 686, 124 
Misc. 850 [afe 215 N.Y.S. 142, 126 
Misc. 603]. 


es. Allen v. Stevens, 55 N.E. 568, 
161 N.Y. 122; In re Merritt’s Will, 
209 N.Y.S. 243, 124 Misc. 709. 


[a] fErustees were not “associa- 
tion” within the meaning of the stat- 
ute. In re Merritt’s Will, 209 N.Y.S. 
243, 124 Misc. 709 (where, in dis- 
tinguishing “association” from “cor- 
poration,” the court said that an 
“association” may or may not be in- 
corporated but that usually an “as- 
sociation” is an unincorporated or- 
ganization, assuming characteristics 
of a corporation in its general form 


tion and thereby render the gifta gift 
to a “corporation” within the meaning 
of the statute. In re Merritt’s Will, 
209 N.Y.S. 2438, 124 Misc. 709. 


[b] Will giving discretionary pow- 
er to incorporate.—Within the mean- 
ing of the above rule, a will empow- 
ering the trustees of a charitable be- 
quest, if deemed necessary to the 
more effectual carrying out of the 
gift, to incorporate, provided it would 
not invalidate the gift, vested dis- 
cretionary power, and did not impose 
an imperative duty to incorporate. 
In re Merritt’s Will, 209 N.Y.S. 243, 
124 Mise. 709. 


90. In re Oster’s Estate, 204 N.Y.S. 
235, 123 Mise. 17. 


91. Decker v. Vreeland, 115 N.E. 
989, 220 N.¥2 826. (dist Allen). v. 
Stevens, 55 N.E. 568, 161 N.Y. 122]. 


92. Jones v. Kelly, 63 N.E. 4438, 170 
N.Y. 401. See Decker v. Vreeland, 
156 N.Y.S. 442, 170 App.Div. 234 [rev 
on other grounds 115 N.E. 989, 220 N. 
Y. 326] (recognizing the rule). 


93. Trustees of Amherst College v. 
Ritch, 145) ONseR S76.) 15d) Noy. 282 
[rearg den 46 N.E. 1152, 152 N.Y. 641]; 
Durkee v. Smith, 156 N.Y.S. 920,.171 
App. Div., 72) [aitl, V53) NewS. i316, (90 
Mise. 92, motion den 112 N.E. 1057, 
218 N.Y. 619, and aff 114 N.E. 1066, 
219 N.Y. 604]. 


94. Durkee v. Smith, supra. 
95. Durkee v. Smith, supra. 


{a] Evidence held insufficient to 
establish that a testator who devised 
property to one of the charitable ob- 
jects authorized by Gen. Mun. L. § 
146, devised one half of it to his ex- 
ecutors under a secret trust to use 
for that purpose. Durkee v. Smith, 
153 N.Y.S. 316, 90 Misc. 92 [aff 156 


App. 744 (where a gift was within 
Civ. Code § 13813). 


97. Hewitt’s Estate, 29 P. 775, 94 
Cal. 376. 


98. In re Rowland’s Will, 232 N.Y. 
S. 127, 225 App.Div. 118 [mod on oth- 
napa 222 N.Y.S. ‘716, 129° Mise: 


99. In re Howell’s Estate, 261 N. 
Y.S. 859, 146 Misc. 169. 


1. In re McArdle’s Will, 264 N.Y.S. 
764, 147 Misc. 876. 


2. See generally supra § 174. 


3. Vanderveer v. McKane, 11 N.Y. 
S. 808, 25 Abb.N.Cas. 105 (citing L. 
[1860] c 360; which was substantially 
the same as Decedent Hst. L. § 17, 
prior to the above amendment). 


4. Cemetery association or corpo- 
ration within statute see supra § 172. 


5. In re Mawhinney’s Will, 261 N. 
i 334, 146 Misc. 30 [aff 264 N.Y.S. 
9 a 


[a] General purposes of cemetery 
included with care of testator’s lot.—. 
Rule applied where a gift of a speci- 
fied sum of money to a cemetery as- 
sociation, the income to be used for 
the perpetual care and maintenance of 
the testator’s lot, further provided 
for the use of the remainder of the in- 
come, if any, for a purpose set forth 
in the above text. In re Mawhinney’s 
Will, 261 N.Y.S. 334, 146 Misc. 30 [aff 
264 N.Y.S. 984] (where the court re- 
ferred to Personal Prop. L. § 13-a and 
Real Prop. L. § 114-a, authorizing 
bequests and devises for care and 
maintenance of burial lots and pro- 
viding that such bequests and devises: 
shall be deemed to be for charitable 
and benevolent uses). 
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v4 
of a particular burial or cemetery lot.® 


Gifts for masses.’ In New York, prior to the 
amendment of the statute, which added the word 
“purpose” after “society, association, or corpora- 
tion,”’ it was held that a gift to the pastor or priest 
of a specified Roman catholic church for masses for 
the repose of the soul of the testator and of members 
of his family was not within the statutory provision 
applicable to gifts to certain types of societies, as- 
sociations, or corporations,® even where the will pro- 
vided that the masses were to be said in such 
church; subsequent to the above amendment, the 
cases are apparently not in accord as to the applica- 
bility of the statute to gifts for masses.1! In Cal- 
ifornia, in order to bring a testamentary gift to an 
individual within the application of the governing 
statute, the gift must be both in trust and for a 
charitable use,'? and, therefore, the statute does not 
apply to a gift to an individual for masses where 
the elements of a trust are lacking.t? It has been 
held, however, that a gift for masses is a gift for a 


6 See cases infra this note. 


[a] Particular gifts.—According 
to some cases, a ‘‘charitable”’ or “‘ben- 
evolent” purpose does not include (1) 
the perpetual care and maintenance 


105. 
[a] 


WILLS 


McKane, 11 N.Y.S. 808, 25 Abb.N.Cas. 


Reason for rnle.-—Bequest was 
legacy to a priest named and not to 
the church corporation. 
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charitable use within the meaning of such statute,14 
and that, where the gift is in trust, the statute is ap- 
plicable.*® 


[§ 176] g. Who May Question Gifts; Waiver and 
Estoppel!®—(1) In General. Under some statutes 
only those persons who are specified'* therein as sur- 
vivors,'® or a legal representative, such as a guard- 
ian, of such specified person,?® may question a testa- 
mentary gift on the ground that it is in excess of 
the amount permitted by the statute; other persons 
who might be entitled to a share of the estate may 
not contest the gift notwithstanding the survivor- 
ship of a person or persons specified. A person so 
specified may waive his right to invoke the statute,?+ 
and, where surviving children of a testator fail or 
refuse to claim the enforcement of the prohibition 
of a statutory provision that no person leaving a 
wife, child, or descendants of a child shall devise 
more than a certain fractional share of his estate to 
certain institutions to the exclusion of such wife or 
children, collateral heirs of the testator may not 


op for masses for the repose of the 
soul of the testator was for the bene- 
fit alone of the testator. Estate of 
Lennon, 92. F: $70, 152 Cale S2iiwere> 


Vanderveer | Am.S.R. 58, 14 Ann.Cas. 1024. (3) 


of the testator’s cemetery lot (In re 
Mawhinney’s Will, 261 N.Y.S. 334, 
341, 146 Misc. 30 [aff 264 N.Y.S. 984]) 
(2) or the decoration and ornamenta- 
tion of the testator’s cemetery lot 
(In re Opdyke’s Will, 243 N.Y.S. 606, 
23) App. Div.) 290 [mod on (other 
grounds 174 N.E. 646, 255 N.Y. 255, 
7h A.U.R. 641])}. (3) “Such a bequest 
would in fact be a request that the 
cemetery association be paid for serv- 
ices to be rendered by it for the care 
and maintenance of the lot of the tes- 
tator.” In re Mawhinney’s Will, su- 
pra. According to other cases, how- 
ever, the gift is for a “charitable” 
or “benevolent” purpose, and, there- 
fore, within the statute (4) where it 
is a gift for the perpetual care and 
maintenance of the testator’s burial 
plot (In re Beck’s Estate, 225 N.Y.S. 
187, 130 Mise. 765) (5) or for the im- 
provement and care of a cemetery 
plot (In re Arnolt’s Estate, 217 N.Y.S. 
323,127 Misc. 579). (6) In each of the 
foregoing cases the court referred to 
Personal Prop. L. 13-a, and Real 
Prop. L. § 114-a as affording support 
for its conclusion. In re Beck’s Es- 
tate, supra; In re Arnolt’s Estate, su- 
pra. (7) So also, a gift for the erec- 
tion of a tombstone over the grave 
of the mother of testatrix was regard- 
ed as a gift for a charitable purpose. 
In re McArdle’s Will, 264 N.Y.S. 764, 
147 Mise. 876. (8) So, the amount 
expended, pursuant to the will, for 
the purchase of a family burial plot 
in excess of the reasonable expendi- 
ture for a grave for testatrix was re- 
garded as for a charitable purpose 
(In re McArdle’s Will, 264 N.Y.S. 764, 
147 Mise. 876), (9) as was the 
amount, if any, by which a specified 
sum to be expended by the terms of 
the will for a headstone, exceeded the 
reasonable expenditure for a suitable 
headstone (In re McArdle’s Will, 264 
N.Y.S. 764, 147 Misc. 876). 


7. Charitable gifts for masses in 
general see Charities § 26. 


Under statutes imposing limitation 
as to time of making will see supra § 
162. 

8. See generally supra § 174. 

9. Inre Zimmerman’s Will, 50 N.Y. 
S. 395, 22 Misc. 411; Vanderveer v. 


v. McKane, 11 N.Y.S. 808, 25 Abb.N. 
Cas. 105; In re Zimmerman’s Will, 50 
N.Y.S. 395, 22 Mise. 411 (both. cases 
citing L. [1860] ec 360, which was sub- 
stantially the same as Decedent Bst. 
L. § 17, prior to the above amend- 
ment). 


10. Vanderveer vy. McKane, 11 N.Y. 
S. 808, 25 Abb.N.Cas. 105. 


11. See cases infra this note. 


[a] “Religious” or “charitable.”— 
(1) In holding that Decedent Est. L. § 
17 was applicable to a gift for masses, 
the gift was regarded as one for a “re- 
ligious purpose” within the meaning 
of the statute (In re Beck’s Estate, 
225 N.Y.S.'187, 130 Misc. 765) (2) or 
for “religious” and ‘‘charitable uses” 
(In re McArdle’s Will, 264 N.Y.S. 764, 
147 Mise. 876). (8) On the other 
hand, in holding that such statute did 
not apply, the view has been taken 
that a gift to the pastor of a church 
for masses for the repose of the soul 
of the testatrix and her husband is 


not a charitable bequest. Inware 
Brown’s Will, 238 N.Y.S. 160, 135 
Misc. 611. 

12. See generally supra § 174. 


13. In re Hamilton’s Estate, 186 P. 
587, 181 Cal. 758. 


[ali Thus 1G) Civ, Codemsa tails 
places no limitation on bequests to 
particular catholic priests for masses 
in their own churches. In re Hamil- 
ton’s Hstate, 186 P. 587, 181 Cal. 758. 
(2) These bequests go personally to 
such priests for them to use as they 


see fit, and there is no trust. In re 
Hamilton’s Estate, supra. 
14. See cases infra this note. 


Compare case passim supra § 162 note 
90, involving statutory restriction as 
to time for making will. 


[a] In California (1) the above 
view has been taken in applying Civ. 
Code § 13813 largely on the ground 
that, in addition to the spiritual bene- 
fit to the soul of the person for whom 
the mass is offered, there is also spir- 
itual benefit to others. In re Hamil- 
ton’s Hstate, 186 P. 587, 181 Cal. 758. 
(2) In an earlier case the opposite 
view was taken largely on the ground 
that a gift to a Roman eatholic bish- 


This latter case has been explained, 
however, on the ground that the evi- 
dence there was fragmentary, uncer- 
tain, and incomplete see In re Ham- 
ilton’s Hstate, supra. 


15. In re Hamilton’s Estate, su- 
pra. 
[a] Particular gift.—(1) A gift to 


a bishop of the Roman _ catholic 
church for the saying of masses in 
particular churches within his juris- 
diction was.a gift in trust for a chari- 
table purpose, and, therefore, subject 
to the operation of Civ. Code § 1313. 
In re Hamilton’s Estate, 186 P. 587, 
181 Cal. 758. (2) Specific bequest to a 
bishop for masses to be said in par- 
ticular churches within his jurisdic- 
tion is a bequest in trust, since by 
the rules of the church the masses 
would be customarily offered by the 
priests of those churches, who would 
be entitled to the stipends for so do- 
ing, and it must have been the inten- 
tion of the testator that the bequest 
should be used for the purpose of pay- 
ing those stipends. In re Hamilton’s 
Hstate, supra. (3) A trust was creat- 
ed where, immediately following the 
bequest, there was the recital “and I 
request that masses be offered.’”’ In 
re Hamilton’s Estate, supra. (4) Rule 
applied to a gift for masses for the 
repose of the soul of the testator and 
his relatives. In re Hamilton’s Es- 
tate, Supra. 


16. Cross references: 


In case of restriction as to time for 
execution of will see supra § 164. 
Necessity for survivorship of per- 

ee specified in statute see supra § 


What law governs see supra § 160. 
17. See generally § 169. 


18. Karolusson v. Paonessa, 222 
N.W. 431, 207 Iowa 127. See Randle- 
man vy. Williams, 194 N.W. 964, 196 
ven 538 (apparently recognizing the 
rule). 


19. Karolusson v. Paonessa, 222 N. 
W. 431, 207 Iowa 127. 
20. Karolusson y. Paonessa, supra. 


21. Randleman y. Williams, 194 
N.W. 964, 196 Iowa 538. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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invoke such prohibition.?? 


In California the right of a parent, husband, wife, 
child, or grandchild of the testator or the testatrix to 
waive a restriction of the type here considered by a 
writing executed at least six months prior to the 
death of the testator or the testatrix where the will 
was executed at least six months prior to the death of 
the testator or the testatrix was granted by statutory 
the validity of which has been up- 


provision,??% 


held.?8 


In New York prior to a recent amendment to the 
governing statute, which amendment in terms lim- 
its to the specified persons the right to contest the 
validity of a gift subject to the statutory restric- 
tion,?5% while the necessity for the survivorship of 
the persons specified in the statute was recognized,” 


22. Monahan v. O’Byrne, 95 S.E. 
210, 147 Ga. 633. 

[a] Grandniece of the testator 
could not claim the benefit of the stat- 
ute. Monahan vy. O’Byrne, 95 S.E. 


210, 147 Ga. 633. 

22%. St. (1919) p 324, amending 
Cine Code !§) L313. 

23. In re Graham’s Estate, 218 P. 
84, 63 Cal.Anp. 41. 


23%. L. (1929) c 229 § 3, amending 
Decedent Est. }. § 17, and effective 
Sept. 1, 1930. 


[a] Purpose and effect of amend. 
ment.—The original legislative in- 
tent was clearly protection for the 
widow or husband or child or rela- 
tives specifically mentioned in the 
statute. However, under the interpre- 
tation of the ccurts, where there was 
an excess to the charities over the 
one-half, distant heirs or next of kin, 
not specifically enumerated as with- 
in the protection of the statute, might 
object to the provisions of the 
will and were entitled to participate 
by reason cf the violation. The wid- 
ow, or surviving husband, might be 
entirely satisfied with the benefits 
provided for them by the maker of the 
will, and might acquiesce in the char- 
itable gifts, however excessive. A 
nephew or niece or cousin, not nec- 
essarily dependent upon the testator, 
if an heir or next of kin, could pro- 
test and thereby obtain a benefit out 
of the surplus intestate property. 
SE In order to avoid this situa- 
tion, an amendment was made by 
the statute of 1929 [L. (1929) ¢ 229 § 
3] which limited the right to con- 
test the validity of the excessive gifts 
to charity to those within the speci- 
fied preferred class. No heir or next 
of kin not mentioned in the section 
may now protest. If any one within 
the favored class objects, the distri- 
bution of the intestate property, of 
course, will be shared in by all the 
distributees whether specifically men- 
tioned in section 17, ocr not. This is 
for the reason that the excess is to 
be treated like all other intestate 
property and distributable according- 
ly.” Matter of Apple’s Estate, 252 N. 
. 580, 141 Misc. 380, 383. 


24. See supra § 168. 
25. In re Sloat’s Will, 253 N.Y.S. 
215, 141 ‘Mise. 719: In re Mosley’s 


Estate, 247 N.Y.S. 520, 138 Misc. 847. 


26. Decker v. Vreeland, 115 N.E. 
989, 220 N.Y. 326: Robb v. Washing- 
ton, etc., College, 78 N.E. 359, 185 
N.Y. £85; Harris v. American Bible 
Soc., 2 Abb.Dec. 316, 4 Tramscr.A. 
485, 4 Abb.Pr.N.S. 421 [mod on other 
grounds 46 Barb. 470]; In re Opdyke’s 
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if the necessary survivorship existed, any person 


who would be entitled to a benefit by reason of a dec- 
laration of partial invalidity could invoke the stat- 
ute,?° even though such person was not one of those 
so specified.2® This rule permitted next of kin?’ or 
heirs at law?’ of decedent, other than those speci- 
fied, and also persons other than the next of kin,?® 
who would benefit from a declaration of partial in- 
validity, to raise the question, as, for example, a 
legatee other than the next of kin.°° Only those who 


were specified or who would derive a benetit from 


Will, 243 N.Y.S. 606, 230 App.Div. 290 
[mod on other grounds 174 N.E. 646, 
255 N.Y. 255, 74 A.L.R. 641]; Moser 
ve Talmen, L000 NUYaS. 231,) U4 vApp. 
Div. 8502 Rich w.) Diffany,) 37-N.Y-S. 
330, 2 App.Div. 25; McKeown v. Offi- 
cer, 6 N.Y.S. 201, 2 Silv.Sup. 552, 53 
Bun 634 [app dism 28 N.E. 401, 127 
N.Y. 687, 3 Silv.A. 525]; In re Sleat’s 
Will, 253 N-Y.S. 215, 141 Mise. 710; 
In re Mosley’s Estate, 247 N.Y.S. 520, 
138 Misc. 847; Fisher v. Lister, 223 
N.Y.S. 821, 130 Misc. 1 [mod on other 
grounds 226 N.Y.S. 484, 222 App.Div. 
$41}; In re Allen, 181 N.Y-S; 398, 111 
Mise. 93 [aff 194 N.Y.S. 913, 202 App. 
Div. 810 (mod on other grounds 142 
N.E. 260, 236 N.Y. 503)].  See-Trus- 
tees of Amherst College v. Ritch, 45 
N.E. 876, 151 N.Y. 282, 37 L.R.A. 305 
[rearg den 46 N.H. 1152, 152 N.Y. 641] 
(recognizing the rule); Currin v. Fan- 
ning, 13 Hun (N.Y.) 458 [aff 2 Redf. 
Surr. 526] (apparently recognizing 
rule). But see Allen v. Stevens, 49 
N.Y.S. 431, 22 Mise. 158 [rev 41 N. 
Y.S. 8, 33 App.Div. 485 (rev 55 N.EH. 
568, 161 N.Y. 122)] (where the con- 
trary view was expressed). 


27. Robb v. Washington, etc., Col- 
lege, 78 N.E. 359, 185 N.Y. 485; In re 
Smallwood’s Estate, 253 N.Y.S. 628, 
141 Misc. 796; In re Sloat’s Will, 253 
N.Y.S. 215, 141 Mise. 710. ° See St. 
John v. Andrews Institute for Girls, 
102 N.Y.S. 808, 117 App.Div. 698 [mod 
on other grounds 83 N.E. 981, 191 N.Y. 
254, 14 AnnCas. 708, amendment of 
remittitur gr 85 N.E. 1438, 192 N.Y. 
382, rearg den 85 N.H. 1115, 192 N.Y. 
598]; Matter of Stilson, 83 N.Y.S. 67, 
85 App.Div. 132 (both cases recogniz- 
ing the rule). 


28. Harris v. American Bible Soc., 


2 Abb.Dec. 316, 4 Transcr.A. 485, 4 
Abb.Pr.N.S. 421 {mod on other 
grounds 46 Barb. 470]: Rich v. Tif- 


fanyy 37 N.Y.S. 330, 2 App.Div. 25; 
McKeown v. Officer, 6 N.Y.S. 201, 53 
Hun 634, 2 Silv.Sup. 552 [appeal dism 
28 N.E. 401, 127 Nix. 687, 38 Silv.A: 
525]; In re Sioat’s Will, 253 N.Y.S. 
215, 141 Mise. 710; Fisher v. Lister, 
223 IN. Y.S. (320, °130) Misc. 1 [imod on 
other grounds 226 N.Y.S. 484, 222 App. 
App. 841]. See St. John v. Andrews 
Institute for Girls, 102 N.Y.S. 808, 117 
App Div. 698 [mod on other grounds 
83 N.E. 931, 191 N.Y. 254, 14 Ann.Cas, 
708, amendment of remittitur gr 85 
N.E. 143, 192 N.Y. 382, rearg den 85 
Ne. (1115) 192) eN Wel 598) ath 29 S.Ct. 
601, 214 U.S. 19, 53 L.Ed. 892] (rec- 
ognizing the rule). 


29. In re Smallman’s Hstate, 253 
N.Y.S. 628, 141 Mise. 796. 


30. In re Smallman’s Estate, su- 
pra. 
fa] Where abated legacy would be 


the application of the statute could, however, suc- 
cessfully claim the benefit of the statute,*+ and it 
was not permissible for the state by its attorney- 
general to raise the question.* 
from the statute are personal and may be waived or 
relinquished by the persons benefited.?? A waiver 


The rights springing 


increased.—A legatee, not next of kin 
of decedent, whose legacy had par- 
tially abated by reason of inadequacy 
of assets, was entitled to question the 
validity of charitable legacies on the 
ground that such legacies were exces- 
sive under Decedent Est. L. § 17, in 
view of the fact that the amount de- 
ducted from the charitable legacies 
would accrue to the benefit of the 
general legatees to the extent neces- 
sary to make up the abated amounts. 
In re Smallman’s Estate, 253 N.Y.S. 
628, 141 Misc. 796. 


Si. Trustees of Amherst College v. 
Ritch, 45 N.B. 876, 151 N.Y. 282, 37 
L.R.A. 305 frearg den 46 N.B. 1152, 
152 N.Y. 6411; Matter of Lamar’s Hs- 
tate, 197 N.Y.S. 301, 203 App.Div. 638 
[aff 142 N.B. 301, 236 N.Y. 604]; In 
re Thompson’s Estate, 213 N.Y.S. 422, 
126 Misc. 99 [mod on other grounds 
sub nom. In re Gardner, 217 N.Y.S. 
865, 218 App.Div. 130]. 


[a] Tllustrations.—(1) Where the 
father of the testatrix, who was the 
only person entitled to share in the 
estate in the event of intestacy, did 
not inveke the aid of the statute, the 
statute had no application to a case 
in which, by the residuary clause of 
the will, a gift was made to a charity. 
In re Thompson’s Hstate, 213 N.Y.S. 
422, 126 Mise. 99 [mod on other 
grounds sub nom. In re Gardner, 217 
N.S. 865, 228 “Appi Divi d3015 ey 
Where a married woman, survived by 
her husband and certain nephews and 
nieces, bequeathed more than one half 
of her estate, consisting wholly of 
personalty, to a religious corporation, 
the husband alone could object to the 
bequest as he would be entitied to all 
the personalty if the wife had died 
intestate. Matter of Eldredge, 106 N. 
Y.S. 1036, 55 Misc. 636. 


32. Trustees of Amherst College v. 
Riteh) 45) Nek 8765 1 5il a Neen Soa 
L.R.A. 305 [rearg den 46 N.B. 1152, 
152 N.Y. 641]; Matter of Lamar’s Es- 
tate, 197 N.Y.S. 301, 203 App.Div. 638 
[aff 142 N.H. 301, 236 N.Y. 604]. 


33. Trustees of Amherst College v. 
Ritch, 45 N.B. 876, 151 N.Y. 282 [re- 
arg den 46 N.H. 1152, 152 N.Y. 641]; 
Matter of Lamar’s Estate, 197 N.Y.S. 
301, 203 App.Div. 638 [aff 142 N.B. 
301, 236 N.Y. 604]; Matter of Stilson, 
83 N.Y.S: 67, 85 App. Div. 1132. 


[a] Waiver by omly specified snr- 
vivor and person who would benefit.— 
Prior to the above amendment, where 
the husband of the testatrix was the 
only survivor among those designat- 
ed by L. (1860) ¢ 360, and he would 
have taken all the property affected 
by a declaration of partial invalidity, 
no other person could insist on the 
application of the statute. Matter of 
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by a person named in the statute of the right to ob- 
ject affects, however, only the personal rights of 
such person,?* and, prior to such amendment, per- 
sons not named in the statute, who would benefit 
from the declaration of partial invalidity, could 
raise the question notwithstanding a waiver by a 
person named therein,?® his failure to raise the 
question,*®® or his consent to a disposition contrary 
to the statute.37 


[§ 177] (2) What Constitutes Waiver or Estop- 
pel. Persons who are entitled to claim the benefit 
of the statute may waive or relinquish the right by 
the execution, for a consideration, of releases in re- 
spect of gifts subject to the statute,** and a husband 
may, by an antenuptial agreement, waive the bene- 
fit of a statute which specifies a husband as one of 
the survivors.*® There is authority for the view 
that a person who is entitled to claim the henefit 
of the statute may waive his right by accepting the 
benefit of a provision for him in the will and by not 
objecting to the excessive gift.4° According to some 
cases, however, the fact that a person named in a 
statute of this type as one of the survivors receives 
payments or benefits in accordance with the terms 
of the will does not necessarily prevent such per- 
son’s claiming the applicability of the statute,*! or 
work an estoppel in this regard.*?, So the fact that 
a person interested in the testator’s estate stipu- 
lates, on the withdrawal, for a consideration, of his 
objections to the probate of the will, that he shall 
not question the validity of gifts in the will does not 
necessarily constitute a waiver of the right to invoke 
the limitation fixed by the statute.*? Under a pro- 
viso in a statute of the type here considered that the 
statute shall not apply where certain specified heirs 
shall, by a writing executed a specified time prior 
to the testator’s death, waive the statutory limita- 


Stilson, 83 N.Y.S. 67, 85 App.Div. 132. genus 
Bate Sidai’s Will, 253 N.y.s. | PY her husband's will, 
215, 141 Misc. 710. See Matter of | Provisions of Code § 3270, 
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cepting the provisions made for her 45. 


[§§ 116-179 


tion, a mere consent to the provisions of a will writ- 
ten on the face thereof by one of the specified heirs, 
for whom provision is made by such will, does not 
constitute a general waiver of the rights and bene- 
fits secured to heirs by the statute,** and does not 
apply to a subsequent codicil making substantial 
changes in the disposition of the property involved.*® 


[§ 178] h. Amount of Estate and of Gifts Sub- 
ject to Statute and Disposable Amount**—(1) In 
General. As already pointed out, under some stat- 
utes gifts subject to the statutory limitation are 
valid to the extent of the specified share, while un- 
der other statutes a gift in excess of such share is 
wholly void.47 That the amount of testamentary 
gifts is in excess of the share permitted must be es- 
tablished by proof.*® The burden of proof is on the 
person who attacks the gifts because of the alleged 
excess.4® Whether or not such excess exists is usu- 
ally a question of fact.°° A complaint in an action 
by one who seeks to establish that testamentary 
gifts subject to the statute exceed in amount the 
fractional share of the testator’s estate which may 
be applied to such gifts, which fails to aver as a 
fact the existence of such excess, is bad;*°! an aver- 
ment that the gifts are invalid because they exceed 
the permitted share is a conclusion and is insuffi- 
cient to raise the question as to the excess.*? 


[§ 179] (2) Determination of Amount of Estate 
and Disposable Amount—(a) In General. The 
method of ascertaining the value of the estate and 
the amount which may be applied to gifts subject 
to a statute of the type here considered has been 
determined by a consideration of the terms of such 
statute in connection with other statutory provisions 
governing probate cases and the settlement of the 
estates of deceased persons.°* Accordingly, in Cal- 


In re Johnston’s Estate, supra. 


46. Organizations or institutions 
subject to statute see supra §§ 171, 


waived the 
invalidat- 


Stilson, 83 N.Y.S. 67, 85 App.Div. 132 
(apparently recognizing the rule). 


35. In re Sloat’s Will, 253 N.Y.S. 
215, 141 Misc. 710. 


36. In re Sloat’s Will, supra. 


{a]) hus failure of the testatrix’ 
husband to attack a testamentary pro- 
vision during his lifetime did not pre- 
clude the heirs and kin from attack- 
ing the will which devised the bulk 
of the estate to charity in violation of 
Decedent Est. L. § 17. In re Sloat’s 
Will, 253 N.Y.S. 215, 141 Mise. 710. 


37. Harris v. American Bible Soc., 
2 Abb.Dec. 316, 4 Transcr.A. 485, 
Abb.Pr.N.S. 421 {mod on other 
grounds 46 Barb. 470]. 


88. Trustees of Amherst College 
v. Ritch, 45 N.E. 876, 151 N.Y. 282, 37 
L.R.A. 305 f[rearg den 46 N.E. 1152, 
152 N.Y. 641]. 


[a] BRule applied where the widow 
and next of kin executed releases. 
Trustees of Amherst College v. Ritch, 
45 N.. 876, 151 N.Y. 282, 37 L.R.A. 
305 [rearg den 46 N.E. 1152, EVA INNS 
641]. 


39. Matter of Stilson, 83 N.Y.Ss-6%4 
85 App.Div. 132. 


. Randleman v. Williams, 194 N. 
W. 964, 196 Lowa 538. 


[a] Widow of a testator, by ac- 


ing a devise toa corporation not for 
pecuniary benefit, if a spouse, child, 
or parent survive the testator. Ran- 
dleman v. Williams, 194 N.W. 964, 196 
Iowa 538. 


41. Trustees of University of 
Georgia v. Denmark, 81 S.E. 238, 141 
Ga, 390) In re Blumenthal’s Estate, 
215 N.Y.S. 142, 126 Misc. 603 [rearg 
of 208 N.Y.S. 682, 124 Misc. 850 (op 
suppl 217 N.Y.S. Bal. 128 Misc. 56). 
And see 210 N.Y.S. 828, 214 App.Div. 
784]; In re Title Guarantee & Trust 
Co,, 165 N.Y:S. 71,' 100" Mise. 72. fait 
172 N.Y.S. 922, 185 App.Div. 936]. 


42. Trustees of University of 
Georgia v. Denmark, 81 S.E. 238, 141 
Ga. 390; Scott v. Ives, 51 N.Y.S. 49, 
22 Misc. 759. 


{a] Thus the fact that a testator’s 
wife, who was also the lifé tenant, 
received the income arising from the 
estate did not estop her from attack- 
ing a devise of the remainder to an 
educational institution in violation of 
Civ. Code (1910) § 3851. Trustees of 
University of Georgia v. Denmark, 81 
S.E. 238, 141 Ga. 390. 


43. In re Opdyke’s Will, 243 N.Y.S. 
606, 230 App.Div. 290 [mod on other 
grounds 174 N.E. 646, 255 N.Y. 255, 
74 A.L.R. 641]. 


44. In re Johnston’s Estate, 239 P. 
397, 197 Cal. 28. 


172. 


Type or form of gift subject to 
statute see supra §§ 173-175. 


47. See supra § 166. 


48. Garvey v. United States Fidel- 
ity & Guaranty Co., 79 N.Y.S. 337, 77 
App.Div. 391; Lawrence v. Elliott, 3 
Redf.Surr. (N.Y.) 235. 


[a] Evidence insufficient to show 
that an excessive amount was given to 
organizations, gifts to which were 
subject to the statutory limitation. 
Lore v. Lord, 90 N.Y.S. 148, 44 Misc. 
30. 


49. Rine v. Wagner, 113 N.W. 471, 
135 Iowa 626; Matter of Durand, 87 
N.E. 677, 194 N.Y. 477. 


50. Garvey v. Union Trust Co; 
52 N.Y.S. 260, 29 App.Div. 513. 


51. Garvey v. United States Fidel- 
ity & Guaranty Co., 79 N.Y.S. 337, 77 
App.Div. 391; Garvey v. Union Trust 
Co., 52 N.Y.S. 260, 29 App.Div. 513. 


52. Garvey v. United States Fidel- 
ity & Guaranty Co), 79. NOYeSoE3sie 
7 App.Div. 391; Garvey v. Union 
See Com 52 N.Y.S. 260, 29 App.Div. 


53. Estate of Hinckley, 58 Cal. 457 
ee Myr. Prob. 189] (Civ. Code § 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ee ' 


§ 179] 


ifornia the total value of the distributable state, 
a fractional share of which may be applied to gifts 
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the estate.®? 


subject to the statute, is ascertained by taking the 


value of all the assets,°* real and personal,®° dis- 
tributed, as of the date of distribution;®* and, even 
in the absence of any specific provision for the de- 
duction of debts, it is only the specified fractional 
share of the estate after the payment of debts®? and 
charges of administration,°® which may be distribut- 
ed to the corporations or for the purposes subject 
In Iowa, under a stat- 
utory provision that no devise or bequest shall be 
valid in excess of a specified fractional share of the 
testator’s estate after the payment of debts, the 
debts are, of course, to be deducted®® and the view 
has been expressed that the term “debts,” as used in 
the statute, includes the costs of administration®® 
but not legacies ;®! the “net estate,” a share of which 
may be disposed of by devises or bequests subject 
to the statute, is determined by deducting the amount 


to the statutory restriction. 


54 Estate of Hinckley, supra. 


AU audi of property see infra § 


55. Estate of Hinckley, 58 Cal. 457 
[rev Myr. Prob. 189]. 


56. In re Campbell’s Estate, 165 P. 
931, 175 Cal. 345; Estate of Hinckley, 
58 Cal. 457 [rev Myr. Prob. 189]. \ 


57. In re Campbell’s Hstate, 165 P. 
931, 175 Cal. 345; In re Dwyer’s Es- 
tate, 115 P. 242, 159 Cal. 680; Hstate 
of Hinckley, 58 Cal. 457, 516 [rev Myr. 
Prob. 189]. See Pearson’s Hstate, 33 
P. 451, 98 Cal. 603 (apparently recog- 
nizing rule). 


“Our conclusion is that section 1313 
of the Civil Code prohibits devises 
or bequests to charitable uses, of more 
than one third of that which a testa- 
tor has power to give, that is, of the 
property which shall remain after 
payment of his debts and charges of 


administration.” Estate of Hinckley, 
supra. 
58. In re Campbell’s Estate, 165 P. 


931, 175 Cal. 345; In re Dwyer’s Es- 
tate, 115 P. 242, 159 Cal. 680; Estate 
of Hinckley, 58 Cal. 457°[rev Myr. 
Prob. 189] (Civ. Code § 1313). 


[a] Expenses of sale of property. 
—Where the trustees were entitled to 
the proceeds of a sale of certain real 
estate in California belonging to the 
testatrix for the benefit of a charity, 
the trustees, under Civ. Code § 1313, 
providing that a testator leaving 
heirs may only devise one third of his 
estate to charity, being entitled only 
to one third of the distributable assets 
after payment of debts and charges 
of administration, were only entitled 
to the proceeds of such property after 
deducting therefrom the costs and ex- 
penses of the sale. In re Dwyer’s Es- 
tate; 115 PY 242, 159.Cal.. 680. 


59. Hastings v. Rathbone, 188 N. 
W. 960, 194 Iowa 177, 28 A.L.R. 392. 


[a] Construction of statute in 
general.—(1) The word “debts,” as 
used in Code § 3270, must be con- 
strued according to the subject mat- 
ter and the context with which it is 
used. Hastings v. Rathbone, 188 N.W. 
960, 965, 194 Iowa 177, 23 A.L.R. 392. 
(2) “The debts so referred to were 
the obligations of the testator, which 
were to be necessarily paid out of the 
assets of his estate before any dis- 
tribution could be made to any bene- 
ficiaries under his will.” Hastings v. 
Rathbone, supra. (3) “These would 
necessarily include all of the valid 
claims established against the estate 


death.*® 


of the testator.” Hastings v. Rath- 


bone, supra. 


60. Hastings v. Rathbone, supra. 
61. Hastings v. Rathbone, supra. 
62. Hastings v. Rathbone, supra. 
63. See supra § 167. 

64. In re Seymour’s Will, 146 N.E. 


Harris v. American 
(N.Y.) 316, 4 
421 


372, 239 N.Y. 259; 
Bible Soc., 2 Abb.Dec. 
Transcr.A. 485, 4 Abb.Pr.N.S. 
[mod 46 Barb. 470]. 


65. Decker v. Vreeland, 115 N.E. 
93895220 INOW. 3263) Hollis) v2. Drew. 
Theological Seminary, 95 N.Y. 166; 
Hughes v. Stoutenburgh, 154 N.Y.S. 
65, 168 App.Div. 512; In re Slattery’s 
Estate, 230 N.Y.S. 267, 132 Misc. 319; 
In re Grossman’s Will, 227 N.Y.S. 470, 
131 Misc. 526; In re Beck’s Estate, 
225) N.Y.Si0 187,) 130) Miscs 7655 "Ini re 
Shiman’s Hstate, 224 N.Y.S. 363, 130 
Misc. 716; Matter of Moderno, 5 Dem. 
Surr. (N.Y.) 288. 


66. Decker v. Vreeland, 115 N.E. 
989, 220 N.Y. 326; In re Beck’s Estate, 
225 N.Y.S: 187, 130 Misc. 765; In re 
Arnolt’s Estate, 217 N-Y.S. 323, 127 
Mise. 579. 


[a] Value of certain personal 
property not shown. — Where the 
value of the testator’s jewelry was 
not disclosed, the court could not de- 
termine whether gifts for charitable 
and religious purposes violated the 
limitation imposed by Decedent Est. 
L. § 17. In re Beck’s Estate, 225 N.Y. 
S. 187, 1380 Mise. 7/665- 


67. See infra § 180. 


68. In re Opdyke’s Will, 174 N.E. 
646, 255 N.Y. 255, 74 A.L.R. 641; In re 
Seymour’s Will, 146 N.B. 372, 239 N.Y. 
259; Matter of Durand, 87 N.E. 677, 
194 N.Y. 477; Hollis v. Drew Theo- 
logical Seminary, 95 N.Y. 166; Harris 
v. American Bible Soc., 2 Abb.Dec. 316, 
4 Transcr.A. 485, 4 Abb.Pr.N.S. 421 
[mod 46 Barb. 470]; In re Brooklyn 
Trust Co., 166 N.Y.S. 513, 179 App.Div. 
262 [mod on other grounds 157 N.Y.S. 
671]; Hughes v. Stoutenburgh, 154 N. 
YS 65, 168) AppibDiv. 5SilZcn Erost: v; 
Emanuel, 137 N.Y.S. 559, 152 App.Div. 
687; In re McArdle’s Will, 264 N.Y.S. 
764, 147 Misc. 876; In re Apple’s Es- 
tate, 252 N.Y.S. 580, 141 Misc. 380; In 
re Slattery’s Hstate, 230 N.Y.S. 267, 
132 Misc. 319; In re Grossman’s Will, 
227 N.Y.S. 470, 131 Misc. 526; In re 
Beck’s Estate, 225 N.Y.S. 187, 130 
Mise. 765; In re Shiman’s Estate, 224 
N.Y.S. 363, 130 Misc. 716; In re Blum- 
enthal’s Estate, 217 N.Y.S. 316, 128 
Misc. 56 [suppl op 208 N.Y.S. 682, 124 


In New York, 
estate, one half of which may be given to organiza- 
tions or for purposes subject to the statutory limi- 
tation, the general rule that the statute speaks as of 
the time of the death of the testator®*? has been rec- 
ognized or applied.®* 
personal,** of the testator, wherever situated,°? must 
be included, and the value taken as of the date of his 
death,°* that is, the whole estate must be treated as 
converted into money as of the date of the testator’s 
Property which the testator owned at the 
time of his death, although not disposed of by the 
will, is ineluded,*® but property previously given in 
trust is not included.™! In general, the value of the 
widow’s dower should be excluded from the valua-- 
tion of the testator’s estate as such dower consti- 
tutes no part of his estate,7? but the rule is other- 
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of such debts from the value of the gross assets of 


in fixing the value of a testator’s 


The whole estate,°> real and 


Misc. 850, 215 N.Y.S. 142, 126 Misc. 
608. And see 210 N.Y.S. 828, 214 App. 
Div. 784]; In re Arnolt’s Estate, 217 
N.Y:S. 328) 127) Mise: 57057 saree: 
Suydam’s Will, 203 N.Y.S. 911, 122 
Mise. 340; Matter of Allen’s Will, 181 
N.Y.S. 398, 111 Mise. 93 [aff 194 N.Y.S. 
913, 202 App.Div. 810 (mod on other 
grounds 142 N.E. 260, 236 N.Y. 503) 1]; 
In re Johnston, 137 N.Y.S. 166, 76 


Misc. 391; In re Colburn’s Estate, 157 
IN a0 Onn 
[a] Decrease in value.—(1) There 


is authority for the view that de- 
creases in value of the estate by rea- 
son of the delay in disposition must 
be taken into consideration in ascer- 
taining the value as of the time of 
death. Matter of Brooklyn Trust Co., 
157 N.Y.S. 671, 92, Misc. 695 [mod on 
other grounds 166 N.Y.S. 513, 179 App. 
Div. 262]. (2) It has been stated 
that in computing the portion of an 
estate that may be given to charities 
under Decedent Est. L. § 17, the debts 
must first be deducted from the gross 
personal estate, and to the net per- 
sonalty thus found must be added the 
value of the real property, as lessened 
by the loss on sales. In re Suydam’s 
Will, 203 N.Y.S. 911, 122 Mise. 340. 
(3) But see cases infra § 183 as to 
effect of increase, and loss, in value. 


69. In re Seymour’s Will, 146 N.E. 
372, 239 N.Y. 259; Hollis v. Drew 
Theological Seminary, 95 N.Y. 166. 
See In re Opdyke’s Will, 174 N.E. 646, 
255 N.Y. 255, 74 A.L.R. 641 (apparent- 
ly recognizing rule). : 


70. Matter of Moderno, 
Surr. (N.Y.) 288. 


71. In re Walker’s Will, 17 N.Y.S. 
666, 68 Hun 627 [rev on other grounds 
S2NGEs 633s PNe ya 2 Ole 


[a] Disposal of remainder under 
reserved power of appointment.—The 
remainder of a trust fund was not in- 
cluded where the trust was created by 
the testator for the benefit of another 
by a deed of trust in which the testa- 
tor reserved a power of appointment in 
respect of the remainder, which power 
he exercised in the will. Lord v. 
Lord, 90 N.Y.S. 1438, 44 Mise. 430. 


72. Chamberlain v. Chamberlain, 
43 N.Y. 424 [mod on other grounds 3 
Lans. 348]; Rochester Orphan Asylum 
v. White, 3 N.Y.S. 137, 6 Dem.Surr. 201. 
See In re Donchian’s Estate, 217 N.Y. 
S. 318, 128 Misc. 51 (apparently recog- 
nizing the rule). 


{a] Rejection of testamentary 
provisions in lieu of dower and claim- 
ing dower would result in the diminu- 


5 Dem. 
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wise where dower has been released by the widow.7* 
In view of the fact that the statute limits the dis- 
posable amount to organizations or for purposes 
within the statute to one-half part of the estate 
after the payment of debts, the amount of the tes- 
tator’s debts must be deducted;** this requires the 
deduction of the amount of a bequest in payment 
of a debt due to the person to whom the bequest 
is made,?® and of the amount of the federal in- 
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come tax on income accrued prior to the testa- 


tor’s death.7° 


tion of the total amount of the es- 
tate. Unger v. Loewy, 140 N.E. 201, 
236 N.Y. 73. 


{[b] Method of ascertaining value 
of dower interest.—(1) Usually in 
ascertaining the value of the widow’s 
dower the principle of life annuities 
will be used. Rochester Orphan 
Asylum v. White, 3 N.Y.S. 137, 6 Dem. 
Surr..201. (2) Where, however, the 
valuation is made after the death of 
the widow, the actual period of time 
which she lived after the testator’s 
death may be the basis of valuation. 
Rochester Orphan Asylum v. White, 
supra. See Currin vy. Fanning, 13 Hun 


CNTY.) 458. 
73. Hughes v. Stoutenburgh, 154 
N.Y.S. 65, 168. App.Div. 512; Lord v. 


Lord, 90 N.Y.S. 143, 44 Misc. 530. 


[a] Where widow accepts provi- 
sions of will in lieu of dower she 
thereby releases her dower and the 
value of the dower interest will not be 
excluded from the amount of the gross 
estate. Hughes v. Stoutenburgh, 154 
WN.Y.S. 65, 168 App.Div. 512; Lord v. 
Lord, 90 N.Y.S. 1438, 44 Mise. 530. - 


74, Hughes v. Stoutenburgh, 154 
N.Y.S. 65, 168 App.Div. 512; Chamber- 
lain v. Chamberlain, 3 Lans. 348 [mod 
on other grounds 43 N.Y. 424]; In re 
Brooklyn Trust Co., 166 N.Y.S. 513, 
179 App.Div. 262 [mod on other 
grounds 157 N.Y.S. 671, 92 Misc. 695]; 
Barber v. Terry, 159 N.Y.S. 720, 173 
App.Div. 469; In re McArdle’s Will, 
964 N.Y.S. 764, 147 Misc. 876; In re 
Apple’s Estate, 252 N.Y.S. 580, 141 
Misc. 380; In re Meyer’s Will, 244 N. 
Ws; 598; 137 Misc, 720; Insre Voss’ 
Estate, 238 N.Y.S. 267, 135 Misc. 691; 
In re Slattery’s Estate, 230 N.Y.S. 
267, 132 Misc. 319; In re Grossman’s 
Will, 227 N.Y.S. 470, 131 Misc. 526; In 
re Beck’s Estate, 225 N.Y.S. 187, 130 


Misc. 765; In re Shiman’s Estate, 224 
hears. 36s, 13802 Misc.2716" In re 
Donchian’s Estate, 217 N.Y.S. 318, 128 
Mise. 51; In re Arnolt’s Estate, 217 
Was ose?) Mises s 679%" Iny re 
Suydam’s Will, 203 N.Y.S. 911, 122 
Misc. 340; Matter of Allen’s Will, 181 


N.Y.S. 398, 111 Misc. 93 [aff 194 N.Y.S. 
913, 202 App.Div. 810 (mod on other 
grounds 142 N.B. 260, 236 N.Y. 503)]; 
In re Johnston, 137 N.Y.S. 166, 76 Misc. 
391; Matter of Stone, 37 N.Y.S. 583, 15 
Misc. 317; In re Mosley’s Hstate, 247 
N.Y.S. 520, 138 Mise. 847; In re Blum- 
enthal’s Estate, 217 N.Y.S. 316 [suppl 
op 208 N.Y.S. 682, 124 Misc. 850, 215 
N.Y.S. 142, 126 Misc. 603. And see 210 
N.Y.S. 828, 214 App.Div. 784]; Matter 
of Colburn’s Estate, 157 N.Y.S. 676. 
See Currin v. Fanning, 13 Hun (N.Y.) 


Legacies for purposes not within 
the statute’? and administration expenses*® are not, 
however, deductible in determining the net estate. 
The net estate, of which one half may be given to 
organizations or for purposes within the statute, is 
determined by deducting the debts from the value of 
the gross assets of the estate,7° and gifts subject to 
the statute may be given effect, if otherwise valid, to 


458. 


75. In re Voss’ Estate, 238 N.Y.S. 
267, 135 Misc. 691. 


[a] Tllustration.—A sum_ repre- 
senting the proceeds of sale of a 
residence, directed by will to be paid 
to the testator’s widow under an en- 
forceable agreement was a ‘‘debt” 
within the meaning of Decedent Est. 
L. § 17. In‘re Voss’ Estate, 238 N.Y. 
Sa 67, So NhISCa Goa. 


76. In re Donchian’s Estate, 
N-Y.S. 818, 128 Mise. 51. 


77. In re Voss’ Estate, 238 N.Y.S. 
267, 185 Misc. 691. 


78. In re Carnegie’s Estate, 196 N. 
Y.S. 502, 203 App.Div. 91 [aff 142 N.E. 
266, 236 N.Y. 517]; In re Mawhin- 
ney’s Will, 261 N.Y.S. 334, 146 Misc. 30 
[aff 264 N.Y.S. 984]; In re Loewen- 
thal’s Estate, 247 N.Y.S. 629, 138 Misc. 
871; In re Blumenthal’s Estate, 208 
N.Y.S. 682, 124 Misc. 850, 215 N.Y.S. 
142, 126 Mise. 603 [op suppl (1926) 
217 N.Y.S. 316, 128 Misc. 56. See also 
210 N.Y.S. 828, 214 App.Div. 784]; In 
re Brooklyn Trust Co., 157 N.Y.S. 671, 
92 Mise. 695 [mod on other grounds 
166 N.Y.S. 513, 179 App.Div. 262]; In 
re Johnston, 137 N.Y.S. 166, 76 Misc. 
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391; In re Colburn’s BEstate,:157 N.Y. 
S. 676. But see In re Teed, 12 N.Y.S. 
642, 59 Hun 63 (where it was ap- 


parently recognized that administra- 
tion expenses should be deducted). 
Contra Matter of Stone, 37 N.Y.S. 583, 
15 Mise. 317. 


79. Decker v. Vreeland, 115 N.E. 
989, 220 N.Y. 326; Im re Carnegie’s 
Estate, 196 N.Y.S. 502, 208 App.Div. 
oi, att 142, NBs 266% 286 Nay. bids 
Barber v. Terry, 159 N.Y.S. 720, 173 
App.Div. 469; Hughes vy. Stouten- 
burgh, 154 N.Y.S. 65, 168 App.Div. 


512; Chamberlain v. Chamberlain, 3 
Lans. 348 [mod on other grounds 43 
N.Y. 424]; In re McArdle’s Will, 264 
N.Y.S. 764, 147 Mise. 876; In re Voss’ 
Estate, 2388 N.Y.S. 267, 185 Mise. 691; 
In re Slattery’s Estate, 230 N.Y.S. 267, 
132 Mise. 319; In re Grossman's Will, 
227 -N.Y.s. 470; 131, Mise. 6269 7 in re 
Beck’s Hstate, 225 "N.Y.S. 187, 130 
Misc. 765; In re Shiman’s Estate, 224 
ING So (808). 230.) Mise. i655 sin ere 
Donchian’s Estate, 217 N.Y.S. 318, 128 
Mise. 51; In re Arnolt’s Estate, 217 
NevSe 323) 127 Mise: 679s In’ xe, Col= 
burn’s Estate, 157 N.Y.S. 676. 


80. In re Seymour's Will, 146 N.E. 
372, 239 N.Y. 259; Hughes vy. Stouten- 
burgh, 154 N.Y.S. 65, 168 App.Div. 
512; In re McArdle’s Will, 264 N.Y. 
S. 764, 147 Misc. 876; In re Slattery’s 
Hstate, 230 N.Y.S. 267, 132 Misc. 319: 


[§ 180] (b) Situation 
some statutes of the type here considered, the whole 
estate of the testator,*+ wherever situated,’*> must 
be considered and valued in determining the disposa- 
ble portion to organizations or for purposes or uses 
subject to the statute, even though part of the prop- 
erty involved is located in a jurisdiction other than 
that in which the statute has been enacted.$® 


[§§ 179-180 


the extent of one half part of the net estate so ascer- 
tained®® but to no greater extent.*! 
cash which a surviving spouse withdraws from the 
estate pursuant to statutory provision conferring 
the right of election is to be considered as a benefit 
accruing to the spouse as of the date of the death 
of the deceased spouse and must be included in the 
total benefits payable by bequest or devise to the 
noneharitable beneficiaries.*? 


The amount of 


of Property.8? Under 


If le- 


In re Ham’s Will, 206 N.Y.S. -508, 123 
Misc. 889 [mod on other grounds 211 
N. Y.-S. 17:9, 218 App-Div. 487]: “In “re 
Johnston, 137 N.Y.S. 166, 76 Misc. 391; 
In re Blumenthal’s Estate,* 217 N.Y.S. 
316 [suppl op 208 N.Y.S. 682, 124 Mise. 
850, 215 N.Y.S. 142, 126 Misc. 603. 
And see 210 N.Y.S. 828, 214 App.Div. 
784]; In re Colburn’s Estate, 157 N. 
NASSiGiion 

81. In re Seymour’s Will, 146 N.E. 
372, 239 N.Y. 259; ‘In re Brooklyn 
Trust Co., 166 N.Y.S. 513, 179 App. Div. 
262 [mod on other grounds 166 N.Y. 
S. 518, 179 App.Div. 262]; Barber v. 
Terry, 159 N.Y-S. 720; 173 App: Dine 
469; In re Apple’s Estate, 252 N.Y.S. 
580, 141 Mise. 380; In re Mosley’s Es- 
tate, 247 N.Y.S. 520, 138 Misc. 847; 
In re Brown’s Will, 238 N.Y.S. 160, 
135 Misc. 611; In re Slattery’s Estate, 
230 N.Y.S. 267, 132 Mise: 319» ini re 
Grossman’s Will, 227 N.Y.S. 470, 131 
Mise. 526; In re Shiman’s Estate, 224 
N.Y.S. 362, 130 Misc. 716; In re Arn- 
olts' “Histate, 27 SIN. YS. S23y0 ned 
Misc. 579; In re Ham’s Will, 206 N. 
Y.S. 508, 123 Misc. 889 [mod on other 
grounds 211 N.Y.S. 179, 213 App.Div. 
487]; In re Suydam’s Will, 203 N.Y.S. 
911, 122 Mise. 340; In re Donchian’s 
Estate, 199 N.Y.S. 107, 120 Mise. 535 
[aff 204 N.Y.S. 903, 209 App.Div. 806]; 
Matter of -Allen’s Will, 181 N.Y-.S: 
398, 111 Misc. 93 [aff 194 N.Y.S. 913, 
202 App.Div. 810 (mod on other 
grounds 142 N.E. 260, 236 N.Y. 503)]; 
In re Johnston, 137 N.Y.S. 166, 76 
Mise, 391. 


82. In re Apple’s Estate, 252 N.Y. 
S. 580, 141 Mise. 380. ¢ 


fa] Thus a husband’s statutory 
withdrawal, under Decedent Est. L. § 
18 subd. (e), added by L. (1929) ec 
229 § 4, must be considered as a 
benefit accruing to the husband as of 
the testatrix’ death and be included 
in noncharitable testamentary bene- 
fits. In re Apple's Hstate, 252 N.Y.S. 
580, 141 Misc. 380. 


Election in general see infra XIII 
iIntG9 iC. 


_83. What law governs and applica- 
bility of statute to foreign organiza- 
tions see supra § 170. 


84 See generally supra § 179. 


85. In re Dwyer’s Estate, 115 P. 
242, 159 Cal. 680; Decker v. Vreeland, 
115 N.E. 989; 220 N.Y. 326. 


86. Estate of Gracey, 253 P. 921, 
200 Cal. 482; In re Dwyer, 115 P. 242, 
159 Cal. 680; Decker v. Vreeland, 115 
N.E. 989, 220 N.Y. 326: Matter of 
Moderno, 5 Dem.Surr. (N.Y.) 288. 


{a] “The term ‘estate of the tes- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 180-181] 


gal provisions for organizations or purposes subject 
to the statute, outside the state in which the stat- 
ute has been enacted and is operative, amount to 
the permissible fractional share or more of the en- 
tire net estate ascertained as above set forth,’” the 
property which has a situs within such state may 
not be given to the organizations or for the pur- 
poses to which the statute applies.*8& If such legal 
provisions outside the state amount to less than the 
permitted fractional share, so much of the property 
which has a situs within the state as is necessary to 
make up the permissible fractional share may be 
used;°® in other words, where it is shown that in 
the administration of the estate in jurisdictions oth- 
er than the state in which the statute has been en- 
acted and is operative, heirs at law of the testator 
have received the share of the whole estate to which 
they are entitled under the statute,®° or that only 
a part of the estate subject to administration in such 
state is necessary to make up the share to which the 
heirs are entitled under the statute,®! the heirs will 
not be permitted to take in such state more than is 
necessary to make up their share. 


[§ 181] (8) Amount of Gifts Subject to Statute 
—(a) In General. In general under the statutes 
here considered the total of all the gifts to organiza- 
tions or for purposes subject to the statutory lmi- 
tation must be taken in order to determine whether 
or not more than the disposable share has been be- 
queathed or devised ;°? in other words, no more may 
be given to two or more organizations than might 
have been given to one. Where, however, a legatee 
or devisee renounces a gift which is subject to the 
statutory limitation, the amount or value of such 
gift is not to be included in determining the total 


tator’ employed in the section [Civ.| Pa. 23. 


Code § 1313], means, for the purpose 
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In re Dwyer’s Estate, 
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amount of gifts subject to the limitation,®* and a 
gift to a corporation which is not subject to the par- 
ticular statutory limitation involved should not, of 
course, be included.®® If the will provides for gifts 
in excess of the share permitted by the applicable 
statute, the total must be reduced to the amount per- 
mitted.°* Under a statutory provision that certain 
gifts shall be valid to the extent of a specified frac- 
tional part of the estate of the testator and no more, 
certain absolute gifts of present interests or estates 
have been held, on due computation, to constitute 
more in amount than such specified share and have 
been upheld to the extent of such share and no 
more.?* A will which in terms directs that the 
residuary estate shall be divided into two equal 
parts and gives one of such parts to organizations or 
for purposes subject to the statutory limitation on 
such type of gifts to one-half part of the estate does 
not, however, violate the statute where no other 
gift of that type is made. 


Excessive gifts as gifts for specific amount. The 
view has been taken that the effect of a statutory 
limitation of the type here considered is to render 
the gift of the residuary estate of the testator, which 
is subject to the statute, and is therefore reduced, 
practically a bequest of a specific sum.°® Thus by 
virtue of such a statute, where a gift of the residuary 
estate is made to organizations or for purposes sub- 
ject to the statutory limitations, in excess of the 
one-half part of the estate permitted by the statute, 
a gift otherwise uncertain in amount is transformed 
into a general legacy for a fixed sum,! that is, one 
half of the net estate,” and the “excess” in effect con- 
stitutes the residuary estate.® 


Procedure. Computation of the value of gifts 


95. Betts v. Betts, 4 Abb.N.Cas. 


115 P. (N.Y.) 317, 57 How.Pr. 355 note. 


of determining the amount of the es- Er . ’ ae 

tate here distributable to charity, not EEE ISG SA Boe 7 ‘CEA See 

the estate alone over which the court 91. In re Dwyer’s Estate, supra. v. Chamberlain, 43 N.Y. 424: In re 

here has control, but has relation to Sloaanimetatom Tee ; 

the aggregate estate wherever situat- 92. In re Ihmes’ Estate, 134 N.W.|Sloat’s| Estate, 253 N.Y.S. 215, 141 

ed or distributed.” In re Dwyer’s| 429, 154 Iowa 20; Chamberlain. v.| Mise. 710; In re Grossman’s Will, 

Estate, 115 P. 242, 245, 159 Cal. 680.| Chamberlain, 48 N.Y, 424 [mod on | 227, N-¥-S. 470, 181 Mise. 526, In ze 
, . , , : other grounds 3 Lans. 348]. Title Guarantee & Trust Co., 165 N.Y. 

[b] Beal estate in another state S. 71, 100 Misc. 72. 


has been included. In re Colburn’s 


$3. In re Ihmes’ Estate, 134 N.W. 97, 


Jones v. Kelly, 63 N.E. 443, 170 


t “Y.S. 676. 429, 154 Towa 20; Chamberlain v. 
oe Chamberlain, 48-N.¥, 424, [mod on| Ny Geis in ce tel cree ae 
87. See supra § 179. other grounds 3 Vans. 348]; In -re|N yg. 342, 118 Misc. 645 (citing De- 


S68... Decker -y.. Vreeland, 115. WE. |hownds Will 


989, 220 N.Y. 326. 


202 NYS e127, 225 
App.Div. 118 [mod on other grounds 
222 N.Y.S. 716, 129 Misc. 596]; 


cedent Hst. LL. § 17). 


Mc- 98 In re Opdyke’s Will, 174 N.E. 


[a] Thus, under Decedent Est. L. § 
17, prohibiting persons from devising 
or bequeathing more than half their 
estate to charitable organizations, and 
§ 47, providing that disposition of real 
estate within the state is regulated 
by its laws, although the testator re- 
sided elsewhere, a devise by a testa- 
tor domiciled in New Jersey of New 
York real estate to charity was in- 
valid after half his entire estate had 
been devoted to charity by his will. 
Decker v. Vreeland, 115 N.E. 989, 220 
N.Y. 326. 


89. Decker v. Vreeland, supra. 
fa] In Pennsylvania, where a 
widow’s election gave her, and she 


received, one half of the net assets 
of decedent’s estate in Pennsylvania, 
the award of one half of the proceeds 
of decedent’s real property in New 
York under a charitable devise was 
held proper, in view of N. Y. Decedent 
Est. L. § 17, where there was no other 
property belonging to the estate. In 
re Baughman’s Estate, 126 A. 58, 281 


Keown v. Officer, 6 N.Y.S. 201, 53 Hun 
624, 2 Silv.Sup. 552 fappeal dism 28 
IN-B. 401, D27GN IY. 687, 3"Silv.A. 525]. 


[a] Particular statute.—(1) Where 
the statute provides that no person 
having specified relatives shall de- 
vise or bequeath to “any” specified 
organizations or purposes more than 
one-half part of his or her estate, the 
total of all such gifts must be con- 
sidered. In re Rowland’s Will, 
N.Y.S. 127, 225 App.Div. 118 [mod on 
other grounds 222 N.Y.S. 716, 129 
Mise. 596] (citing Decedent BHst. L. 
§ 17). (2) The use of the word “any” 
in such statute does not permit a 
testator to give one half of his estate 
to “any”? one such organization and 
the remaining one half to “any” like 
organization or organizations. In re 
Rowland’s Will, supra; Chamberlain 
v. Chamberlain, 3 Lans. 348 [mod on 
other grounds 43 N.Y. 424] (citing 
L. [1860] ¢ 360). 


94. In re Meyer’s Estate, 244 N.Y. 
S, 398, 1387 Mise. 730% 


232. 


646, 255 N.Y. 255, 74 ALL.R. 641. 


99. In re Fitzgerald’s Estate, 217 
P. 773, 62 Cal.App. 744, 


1. In re Seymour’s Will, 146 N.E. 
372, 239 N.Y. 259; In re Brooklyn 
MrUSiy COs) 66) ING. S-e lls salon Acs 
Div. 262 [mod on other grounds 157 
NUYS GUL» 92 uMISe.) 605150. Inemre 
Brown’s Hstate, 253 N.Y.S. 215, 141 
Misc. 710; In re Loewenthal’s Estate, 
247 N.Y.S. 629, 188 Misc. 871; In re 
Donchian’s Estate, 217 N.Y.S. 318, 128 
Mise. 51; In re Allen’s Will, 181 N.Y. 
S. 398, 111 Mise. 93 [aff 194 N.Y.S. 
913, 202 App.Div. 810 (mod on other 
grounds 142 N.E. 260, 236 N.Y. 503)]. 


2. In re Brooklyn Trust Co., 166 
N.Y.S. 518, 179 App.Div. 262 [mod on 
other grounds 157 N.Y.S. 671, 92 Misc. 
695]; In re Sloat’s Will, 253 N.Y-.S. 
215, 141 Misc. 710; In re Brown’s Will, 
238 N.Y.S. 160, 185 Misc. 160. 


3. In re Brooklyn Trust Co., 166 
N.Y.S. 518, 179 App.Div. 262 [mod on 
other grounds 157 N.Y.S. 671, 92 Misc. 
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to organizations or for purposes subject to the stat- 
ute, before final determination of debts of the es- 
tate, would be premature, and should be postponed 
until claims are adjudicated. Where the method 
of computing the total of gifts subject to the statu- 
tory limitation is based on a mistake of fact, the sur- 
rogate may disregard such computation and make a 
new computation.® 


[§ 182] (b) Postponed Gifts and Gifts of Re- 
mainders.® In California the view has been express- 
ed that the mere fact that a gift of a remainder may 
in future be ascertained to be excessive under the 
statute is not sufficient to warrant a present conclu- 
sion that it is excessive,’ and it has been held, where 
a gift in remainder, subject to the statutory limita- 
tion, is subject to various contingencies so that it is 
uncertain whether or not the gift will become effec- 
tive, that the determination of the value of such gift 
should be postponed until after the termination of 
the preceding trust.* In Georgia various gifts in 
remainder to institutions, subject to the statute, aft- 
er a life estate to a wife or child of the testator, have 
been regarded as gifts of more than one third of the 
testator’s estate, to the exclusion of his wife or child, 
within the statutory prohibition,® but the statute is 
not necessarily violated where a remainder is given 
to such an institution.’° 


In New York the validity of the gift of a remain- 


695]; In re Brown’s Will, 238 N.Y.S. 
160, 135 Misc. 160. 


4 In re Blumenthal’s Estate, 208 
N.Y.S. 682, 124 Misc. 850 [aff 215 N. 


to wife, 
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tion of Civ. Code § 3851, the court was 
authorized, in cormputing amount left 
to reduce 
queathed to her to its present value). 


[§§ 181-182 


der subject to the statute, after a life estate or in- 
terest, not subject to the statute, is determinable as 
of the date of the death of the testator and not as 
of the date of the death of the life tenant;*! the 
value of the remainder, as of the date of the death 
of the testator, must be determined and taken as fix- 
ing the value of the gift,!? and the value of the life 
estate or interest must not be included in the com- 
putation of the charitable gifts.1? In such case the 
value of the life estate or interest is to be computed 
as of the date of the testator’s death,1* and the dif- 
ference between the value of the trust fund or fund 
subject to the life estate or interest, as of the date 
of the testator’s death, and the value of the life es- 
tate or interest, as of that date, is the value of the 
remainder as of that date.1° The foregoing rules 
providing for computation as of the date of the 
death of the testator were not changed by the 
amendment of the governing statute, which provides 
in substance that, when payment of a devise’ or be- 
quest to an organization or for a purpose, subject 
to the statute, is postponed, in computing the one- 
half part of such organization or purpose no allow- 
ance shall be made for such postponement or for 
any interest or gains which may acerue after the 
testator’s death, 16 and the statute as so amended 
permits a present determination of the value of a 
contingent remainder.’* In ascertaining the value of 


Mise. 876. 


[b] Deduction of cash withdrawn 
by surviving spouse pursuant to stat- 
ute.—The amount of twenty-five hun- 


life estate be- 


Y.S. 142, 126 Mise. 603, and op sup- 
plemented 217 N.Y.S. 316, 128 Misc. 
pe 


In re Meyer’s Estate, 244 N.Y. 
Ss. *398, 137 Misc. 730. 


[a] Rule applied where a gift sub- 
ject to the statutory limitation and 
included in the first computation was 
renounced by the beneficiary. In re 
Meyer’s Estate, 244 N.Y.S. 398, 137 
Misc. 730. 


6. Application of statute to gift 
of remainder in general see supra § 
173. 


7. In re Campbell’s Estate, 165 P. 
931, 175 Cal. 345. 


8. In re Campbell’s Estate, supra. 


[a] Thus, where a will left to a 
hospital three fourths of the remain- 
der of a smal] estate after a life trust, 
and the trustee was directed to use, 
for the purposes of the trust, such 
portion of the principal, in addition to 
the income, as he might deem neces- 
sary, and the remainder would be de- 

'feated if the life beneficiary left is- 
Sue surviving, the determination 
whether the hospital would receive, 
under the will, of the distributable 
assets of the estate, more: than the 
third allowed by Civ. Code § 1313, 
could not be made until the termina- 
tion of the trust. In re Campbell’s 
Bstate, 165 BP. 931, 175 Cal. 345. 


9. Trustees of University of Geor- 
gia v. Denmark, 81 S.H. 238, 141 Ga. 
390; Kelley v. Welborn, 35 S.E. 636, 
110 Ga. 540. 


10. Jasme v. Mercer, 168 S.E. 16, 
176 Ga. 256 (per Beck, J., to the ef- 
fect that in determining whether tes- 
tator devised more than one third of 
his estate to charitable institutions, 
to exclusion of wife or child, in viola- 


11. Fisher v. Lister, 226 N.Y.S. 484, 
222 App.Div. 841 [mod 228 N.Y.S. 321, 
130 Misc. 1]. 


12. Matter of Durand, 87 N.E. 677, 
194 N.Y. 477; Hollis v. Drew Theo- 
logical Seminary, 95 N.Y. 166; In re 
Apple’s Estate, 252 N.Y.S. 580, 141 
Misc. 380. 


13. In re Smallman’s Estate, 253 
N.Y.S. 628, 141 Misc. 796. 
[a] Wermination by death or re- 


marriage.—Money legacy in trust for 
testator’s widow until her death or 
remarriage with remainder over to a 
college on her death or remarriage 
should, where divesting condition had 
not occurred, be treated as vesting 
widow with complete life estate, so 
that no part of life estate could be 
included in computation of gift to col- 
lege in determining whether gifts 
were excessive, under Decedent Hst. 
L. § 17. In re Smallman’s Hstate, 253 
N.Y.S. 628, 141 Misc. 796. 


14. Matter of Durand, 87 N.E. 677, 
194 N.Y. 477; Frost v. Emanuel, 137 
N.Y.S. 559, 152 App.Diy. 687; In re 
Apple’s Estate, 252 N.Y.S. 580, 141 


Misc. 380; In re Shiman’s Estate, 224 
N.Y.S. 362, 130 Misc. 716.- See In re 
Smallman’s Hstate, 253 N.Y.S. 628, 


141 Misc. 796 (apparently recognizing 
rule). 


15. In re Apple’s Estate, 252 N.Y. 
S. 580, 141 Mise. 380. See Hollis v. 
Drew Theological Seminary, 95 N.Y. 
166 (apparently recognizing rule). 


[a] Several trusts.—Value, at the 
date of the death of the testatrix, of 
remainders in a certain fund which 
was subject to several trusts, was 
determinable by subtracting the pres- 
ent value of each life estate from the 
value or amount of such fund. In re 
McArdle’s Will, 264 N.Y.S. 764, 147 


dred dollars withdrawn by a surviv- 
ing husband from the fund subject to 
his life interest created by his wife’s 
will, pursuant to the right conferred 
on him by Decedent Est. L. § 18 subd 
(1) par (e), added by L. (1929) ec 229, 
must be deducted from the amount of 
the fund subject to the life estate in 
determining the value of the remain- 
der interest. In re Apple’s Estate, 
252 N.Y.S. 580, 141 Misc. 380. 


16. See In re McArdle’s Estate, 264 
N.Y.S. 764, 147 Misc. 876 (where, how- 
ever, the amendment was not referred 
to specifically); In re Apple’s Estate, 
252 N.Y.S. 580, 141 Misc. 380 (where 
the purpose and effect of L. [1929] ¢ 
229 § 3, amending Decedent Est. L. § 
Ares effective Sept. as 1930, are set forth 
in detail). 


17. In re Apple’s Estate, supra. 


[a] Amendment discussed. 
“Where the gift to the charity is con- 
tingent, the new law is also helpful. 
Assume a gift of the remainder to 
issue, or in default of issue, to a 
charity. Ewen though the remainder 
be contingent, the charity is enabled 
to know definitely and presently the 
amount of its expectant share. The 
minimum interest of the heirs may be 
presently fixed. The ultimate vesting 
in the charity-will not diminish that 
interest. Complications may still re- 
sult in the fixation of the value of 
contingent surviving life estates or 
where there is power to invade the 
principal. But these problems can 
be met when they actually arise. 
These difficulties are unavoidable in 
the determination of the value of fu- 
ture contingent interests. In any 
event the shares of both classes are 
made more easy of ascertainment 
than under the previous rule.” In re 
Apple’s Hstate, 252 N.Y.S. 580, 141 
Misc. 380, 385. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 182-183] 


the life estate it is proper’® and sometimes neces- 
sary*® to make use of annuity or mortality tables 
based on the probability or expectancy of life, and 
this rule is applicable since the above amendment.?° 
The propriety of using such other means than the 
mortality or annuity tables, as may be necessary to 
ascertain the value of the life estate, has apparently 
been recognized.?1_ In some cases governed by the 
statute prior to the above amendment, the actual pe- 
riod of life after the death of the testator was used 
as a basis for the computation where the life tenant 
had died before the date of computation,?? and the 
view was taken that in such case the actual value 
of the life estate or interest,?* or a valuation based 
on the actual duration of such estate or interest,?4 
should govern rather than a valuation based on annu- 
ity tables or expectancy. In other cases, however, 
the propriety of the use of annuity tables was rec- 
ognized even where the life estate or interest had 
terminated,?> and was regarded as the proper and 
fairer method of computation where there were 
several life estates or interests, some of which had, 
and some had not, terminated.?® Where, after a 
computation in the manner herein indicated, it ap- 
pears that the value of gifts subject to the statute 
is in excess of the one-half share permitted by the 
statute, such gifts may be given effect only to the ex- 
tent so permitted?’ and, if no excess is shown, such 
gifts may be given full effect if otherwise valid.?® 


[b] Prior to such amendment (1) [b] 


WILLS 


Not necessary to postpone 


[68 C.J.] 561 


Acceleration of remainder. It seems that the ac- 
celeration of a remainder subject to the statute, by 
the fact that preceding trusts are void, may so in- 
crease the value of the remainder as to bring the 
ease within the statutory limitation.?® 


Remainder which never vests. Where the gift of 
a remainder to an organization subject to the stat- 
utory limitations never became effective because the 
contingency on which it depended never happened, 
such gift may not be included in determining the 
amount of the gifts subject to such lmitation.*° 


[§ 183] i. Interest, Increase, and Losses.?+ In 
California, where, pursuant to the statute, it is nec- 
essary to reduce a bequest of the residuary estate for 
a charitable purpose and thereby render it practical- 
ly a bequest for a specified sum,*? the bequest bears 
interest from the time when it becomes due under 
the provision of the code applicable to interest on 
legacies.?3 


In New York, prior to an amendment to the gov- 
erning statute, which amendment provides in sub- 
stance that when payment of a devise or bequest to 
an organization or for a purpose, subject to the stat- 
ute, is postponed, in computing the one-half part of 
such organization or purpose no allowance shall be 
made for such postponement or for any interest or 


gains which may accrue after the testator’s death,?* 
| 


Y.S. 366, 130 Misc. 337 [mod without 


the applicability of the rule which 
permitted a present determination of 
the gift was recognized where the 
remainder subject to the statute was 
a contingent remainder. In re Shi- 
man’s Estate, 224 N.Y.S. 363, 130 Misc. 
716. (2) Where, however, in addition 
to a life estate to the widow, the ex- 
ecutors were given discretionary pow- 
er to devote such portion of the cor- 
pus of the estate as was reasonably 
necessary for her support and mainte- 
nance, the ascertainment of the 
amount of such portion must be de- 
ferred until her death. Rich v. Tif- 
fanyy ov Nis. 330; 92° App. Div. -25. 
See In re Allen’s Wil, 181 N.Y.S. 398, 
111 Misc. 93 [aff 194 N.Y.S. 913, 202 
App.Div. 810 (mod on other grounds 
142 N.B. 260, 236 N.Y. 503)] (where 
computation was deferred); Has- 
brouck v. Knoblauch, 112 N.Y.S. 159, 
59 Misc. 103 [mod 114 N.Y.S. 949, 130 
App.Div. 378]. 


18. Matter of Durand, 87 N.E. 677, 
194 N.Y. 477; Hollis v. Drew Theo- 
logical Seminary, 95 N.Y. 166; In re 
Smallwood’s Hstate, 253 N.Y.S. 628, 
141 Misc. 796; In re Sloat’s Will, 253 
N.Y.S. 215, 141 Mise. 710; In re Ap- 
ple’s Estate, 252 N.Y.S. 580, 141 Misc. 
380; In re Slattery’s Estate, 230 N.Y. 
S. 267, 132 Misc. 319; In re Shiman’s 
Estate, 224 N.Y.S. 363, 130 Misc. 716; 
Rochester Orphan Asylum v. White, 
8 N.Y.S. 187, 6 Dem.Surr. 201. See 
In re Arnolt’s Hstate, 217 N.Y.S. 323, 
127 Misc. 579 (propriety of computing 
value of life estate by annuity tables 
was upheld where computation was 
made during lifetime of the life bene- 
ficiary); In re Brooklyn Trust Co., 
157 N.Y.S. 671, 92 Misc. 695 [mod on 
other grounds 166 N.Y.S. 513, 179 App. 
Div. 262] (apparently recognizing rule 
in respect of a vested remainder). 


[a] Contingent remainder.—The 
fact that a remainder subject to the 
statute was contingent did not pre- 
vent the application of the above 
rule. In re Shiman’s Estate, 224 N. 
Y.S. 360, 130 Misc. 716. 


construction of will (1) for the pur- 
pose of determining validity of gifts 
subject to statute until after the 
death of the life tenant where the 
remainder was not contingent, in 
view of the right to compute the 
value of the life estate on the basis 
of expectancy. In re Slattery’s Es- 
tate, 230F Nuys ol. Log Mise, e819: 
(2) A like rule was recognized where 
the precedent interest was for the 
life of the testator’s widow or until 
she remarried. In re Smallman’s Es- 
tate, 253 N.Y.S. 628, 141 Misc. 796. 


[ec] Wisdom of establishing uni- 
form rule in computing value of life 
estate rests with legislature or the 
court of appeals. In re Slattery’s Es- 
tate, 230 N.Y.S. 267, 132 Misc. 319. 


19. Hollis v. Drew Theological 
Seminary, 95 N.Y. 166. 


20. In re Apple’s Estate, 252 N.Y. 
S. 580, 141 Misc. 380. 


21. Hollis v. Drew Theological 
Seminary, 95 N.Y. 166. 


22. Frost vy. Emanuel, 137 N.Y.S. 
559, 152 App.Div. 687. 


23. Matter of Grant’s Estate, 28 N. 
Y.S. 203, 76 Hun 567; In re Arnolt’s 
Estate, 217 N.Y.S. 323, 127 Misc. 579. 


[a] Amount of income from per- 
sonal estate actually received was 
used as the value of life interest. 
Matter of Grant’s Estate, 28 N.Y.S. 
203, 76 Hun 567. 


24. In re Seymour’s Will, 205 N. 
Y.S. 327, 209 App.Div. 655 [mod on 
other grounds 203 N.Y.S. 914, 122 
Mise. 343, and mod on other grounds 
146<N.E. 372; 239 N.Y. 259]; Frost v. 
Emanuel, 137 N.Y.S. 559, 152 App.Div. 
687; Matter of Teed, 12 N.Y.S. 642, 
59 Hun 63; In re Blumenthal’s Estate, 
208 N.Y.S. 682,-124 Mise. 850 [aff 215 
N.Y.S. 142, 126 Mise. 603, and op sup- 
plemented 217 N.Y.S. 316, 128 Misc. 
56]; In re Suydam’s Will, 203 N.Y.S. 
911, 122 Misc. 340; Matter of Runk, 
106 N.Y.S. 651, 55 Misc. 478. 


25. In re Bullard’s Estate, 224 N. 


passing on above question 232 N.Y.S. 
706, and aff 171 N.E. 783, 253 NY. 
562]. See Fisher v. Lister, 226 N.Y. 
S. 484, 222 App.Div. 841 [mod 223 N. 
Y.S. 321, 130 Mise. 1]; In re Strang, 
105 N.Y.S. 566, 121 App.Div. 112 (both 
apparently recognizing rule). 


26. In re Bullard’s Estate, 224 N. 
Y.S. 366, 130 Misc. 337 [mod without 
passing on above question 232 N.Y.S. 
ey and aff 171 NBS 783; "253 MNase 


27. In re Sloat’s Will, 253 N.Y.S. 
215, 141 Mise. 710. See In re Loewen- 
thal’s Estate, 247 N.Y.S. 629, 138 
Mise. 871 (when gift of a remainder 
violated Decedent Est. L. § 17). 


28. Matter of Durand, 87 N.E. 677, 
194 N.Y. 477; Hollis v. Drew Theolog- 
ical Seminary, 95 N.Y. 166; Frost v. 
Emanuel, 137 N.Y.S. 559, 152 App.Div. 
687; In re Slattery’s Estate, 230 N. 
YS.) 260, 4132 Miso so." iar irem shies 
man’s Hstate, 224 N.Y.S. 363, 130 Misc. 
716; In re Bullard’s Hstate, 224 N. 
Y.S. 366, 180 Mise. 837 [mod with- 
out passing on above question 232 N. 
Yes.) 106, and ath 7 Noss eo es 


N.Y. 562]. See Fisher v. Lister, 226 
N.Y.S. 484 [mod 223 N.Y.S. 321, 130 
Mise. 1 (apparently recognizing’ 
rule) ]. 

29. In re Howell’s Estate, 261 N. 


Y.S. 859, 146 Misc. 169. 


380. Hughes v. Stoutenburgh, 
N.Y.S. 65, 168 App.Div. 512. 


31. Increases in general see infra 
XIII in 69) C.J. 


Interest in general see infra XIII in 
iE) Keds 


154 


Losses in general see infra XIII 


brawn CORKEs 

32. See supra § 181. 

33. In re Fitzgerald’s Estate, 217 
P. 778, 62 Cal.App. 744. 

34 L. (1929) ¢ 229 § 3, amending 
Decedent HBst. L. § 17, and effective 
Sept. 1, 1930. 
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in the ease of the gift of a remainder subject to the 
statute, it was held that the gift carried interest 
from the date of the testator’s death until the death 
of the life tenant,?® payable from the portion of the 
estate passing as on intestacy ;%° the purpose of the 
above amendment was to supersede such rulings.*? 
According to some eases, a legacy subject to the stat- 
utory restriction bears interest on the amount pay- 
able from the date the legacy is payable for the pe- 
riod during which payment is deferred,** payable 
out of the portion of the estate which passes as on 1n- 
testacy.2® On the theory that a gift of the residu- 
ary estate to organizations or for purposes sub- 
ject to the statute in excess of the statutory limita- 
tion is converted by the statute into a general lega- 
ey for a specified amount,*® it was held that, since, 
under the statute then applicable, such legacy was 
payable one year after the grant of letters testamen- 
tary, interest did not commence to run until after 
the expiration of one year,*! and the beneficiary of 
such legacy was not entitled to income earned on 
the subject matter of such legacy during such year ;*? 
but the view was taken that, where such gift was 
a gift of a remainder and the life estate or interest 


35. In re Seymour’s Will, 205 N.Y. 
S. 327, 209 App.Div. 655 [mod on other 


36. 


WILLS 


In re Sloat’s Estate, 253 N.Y.S. 


215. 141 Misc. 710; In re Loewenthal’s 


[§ 183 


had fallen in because the life tenant died a few 
days after the testator,4* or because the life tenant, 
who was the widow of the testator, rejected the pro- 
visions made for her in the will,** the gift bore in- 
terest from one year after the grant of letters tes- 
tamentary. Even prior to the above amendment, the 
beneficiary of a gift of a remainder subject to the 
statute was not entitled to share in any increase in 
the value of the estate after the death of the testa- 
tor during the period of the life tenancy,*® and this 
rule is recognized by the above amendment;*® in 
such case, to the share of the net estate which is not 
applicable to gifts subject to the statutory limitation, 
ascertained as above set forth,*7 all profits must be 
eredited*® and all losses charged.*® The right to 
any increase has apparently been denied even where 
the hfe estate has fallen in.®° While there is au- 
thority for the view that, inthe case of present gifts 
in excess of the statutory limitation, the benefici- 
aries of such gifts are not entitled to any increase or 
income accruing after the death of the testator,>! 
there is apparently authority for the view that, in 
the case of present gifts of a portion of the resid- 
uary estate, in excess of the statutory limitations, 


American Bible Soc., 2 Abb.Dec. (N. 
Y.) 316, 4 Transcr.A. 485, 4 Abb.Pr. 


grounds 203 N.Y.S. 914, 122 Misc. 343, 
and mod on other grounds 146 N.E. 
Sie, 209 N.Y. 209]; In re Sloat’s Hs- 
LALe, TOON. Yas) coo, Las Mase: 710); 
In re Loewenthal’s Estate, 247 N.Y.S. 
629, 138 Misc. 871; In re Suydam’s 
Will, 2038 N.Y.S. 911, 122 Misc. 340. 
See Harris v. American Bible Soc., 2 
Abb.Dec. (N.Y.) 316, 4 Transcr.A. 485, 
4 Abb.Pr.N.S. 421 [mod 46 Barb. 470]; 
In re Apple’s Estate, 252 N.Y.S. 580, 
141 Misc. 380 (explaining In re Sey- 
mour’s Will, 146 N.E. 372, 239 N.Y. 259 
and the purpose and effect of the 
amendment). 


[a] Bate.—(1) Where the gift ofa 
remainder under a will, as modified 
by Decedent Est. L. § 17, was the 
gift of a remainder which at the time 
of the testator’s death would have 
the value of one half of the net estate 
as ascertained. (see supra § 179), the 
allowance of interest at the rate of 
five per cent per annum (In re Loe- 
wenthal’s Hstate, 138 Misc. 871, 247 
N.Y.S. 629), (2) compounded annual- 
ly, was proper (In re Seymour’s Will, 
205 N.Y.S. 327, 209 App.Div. 655 [mod 
on other grounds 203 N.Y.S. 914, 122 
Mise. 343, and mod on other grounds 
14aG Nab olia, cool INe Meco os) Lon ere 
Sloat’s Hstate, 253 N.Y.S. 215, 141 
Mise. 710), (8) in order to determine 
the value of the remainder at the time 
of the death of the life tenant (In 
re Seymour’s Will, supra). (4) Under 
Decedent Est. L. § 17, charitable cor- 
porations given a remainder in all the 
property of a testatrix were entitled, 
after the life tenant’s death, to money 
and an undivided interest in unsold 
land of a combined value equivalent 
to one half of the estate, less debts, 
as of the time of the death of the tes- 
tatrix, with interest at five per cent, 
compounded annually, from that date 
to the date of the life tenant’s death. 
In re Suydam’s Will, 203 N.Y.S. 911, 
122 Misc. 340. 


[b] Period of deferred payment 
for purpose of computing interest 
was the expectancy of the life of the 
beneficiary of the trust as computed 
in the mortality tables where the life 
tenant was still living. In re Loewen- 


thal’s Hstate, 247 N.Y.S. 629, 138 
Mise. 871. 


Estate, 247 N.Y.S. 629, 138 Misc. 871. 


[a] @hus, where the beneficiary of 
the trust was the only next of kin of 
the testatrix and therefore entitled to 
the excess which the charitable cor- 
poration could not take, Such excess 
was burdened with the payment of 
interest. In re Loewenthal’s Hstate, 
247 N.Y.S. 629, 138 Misc. 871. 


Devolution of excess see infra § 186. 


37. In re Apple’s Estate, 252 N.Y. 
S. 580, 141 Misc. 380 (where the court 
said that the purpose of the amend- 
ment was to supersede the rule in 
Re Seymour’s Will, 146 N.H. 372, 239 
NaN 259)! 


38. In re Sloat’s Estate, 253 N.Y.S. 
215, 141 Mise. 710; In re Brown’s Will, 
238 N.Y.S. 160, 135 Misc. 611. 


[a] Rate.—-(1) {nterest at the rate 
of five per cent, compounded annual- 
ly, was payable from one year after 
the death of the testator. In re 
Brown's Will, 238 NoY.S. 160; 135 
Mise. 611, (2) or after one year from 
grant of letters (In re Sloat’s Hstate, 
253 N.Y.S. 215, 141 Mise. 710). 


39. In re Sloat’s. Will, 253 NoY-.S: 
215, 141 Misc. 710. 


40. See supra § 181. 
41. In re Brooklyn Trust Co., 166 
INDY Oley Co -ADppabDivy (262 alimod 


157 N.Y.S. 671, 92 Misc. 695). 


42. In re Brooklyn Trust Co., su- 
pra. See In re Seymour’s Will, 146 
N.E. 372, 239 N.Y. 259 (apparently 


recognizing rule). 


43. In re Blumenthal’s Estate, 217 
N.Y.S. 316, 128 Misc. 56 [suppl op 208 
N.Y.S. 682, 154 Mise. 850, 215 N.Y.S. 
142, 126 Misc. 603. And see 210 N.Y. 
S. 828, 214 App.Div. 784]. 


44, Inre Donchian’s Hstate, 217 N. 
Y.S; 318, 128 Mise) 52. 


[a] Rate allowed was the rate 
earned on the entire trust during the 
period of administration. In re Don- 


chian’s Hstate, 217 N.Y.S. 318, 128 
Misc. 51. 
45. In re Seymour’s Will, 146 N.E. 
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N.S. 421 [mod 46 Barb. 470] (right to 
increase apparently denied). 


[a] Stock dividend.—Under De- 
cedent Est. L. § 17, in the absence of 
evidence that stock dividends, in- 
creasing the value of a trust estate, 
payable under a will to a charitable 
corporation on the death of the life 
tenants, were earned before the tes- 
tatrix’s death, they must be treated 
as ordinary increases, constituting a 
part of the residuum, rather than of a 
share of the trust estate, to which 
such corporation was entitled. In re 
Soars Will, 146 N.B. 372, 239 N.Y. 

59): 


46. See In re Apple’s Hstate, 252 N. 
Y.S. 580, 141 Mise. 380 (where the 
purpose and effect of the amendment 
is set forth in detail). 


47. See supra § 179. 


4g. In re Seymour’s Will, 146 N.E. 
372, 239 N.Y. 259; In re Arnolt’s Hs- 
tate, 217 IN.Y.S. 323) L27- Misc: .5 798 


[a] Disposition.—(1) Increase in 
the value of realty passing as intes- 
tate property and the amount going 
to charitable legatees passed to trus- 
tees for persons entitled to intestate 
property (in re Arnolt’s Estate, 217 
N.Y.S. 328, 127 Misc. 579);> (2) “in- 
crease in personalty passed to the 
trustees for the benefit of the testa- 
trix’s husband (In re Arnolt’s Estate, 
supra). (3) Devolution of excess in 
general see infra § 186. 


49. In re Seymour’s Will, 146 N.E. 
372, 289 N.Y. 259; In re Arnolt’s Es- 
tate, 217 N.Y.S. 323, 127 Misc. 579. 


50. In re Blumenthal’s Estate, 217 
N.Y.S. 316, 128 Mise. 56 [suppl op 
208 N.Y.S. 682, 124 Misc. 850, 215 N. 
Y.S. 142, 126 Misc. 603. And see 210 
N.Y.S. 828, 214 App.Div. 784] (the 
right to increased value of assets was 
denied where the life estate fell in 
because of the death of the life tenant 
a few days after the death of the 
testator). 


51. In re Mawhinney’s Will, 261 N. 
Y.S. 334, 146 Misc. 30 [aff 264 N.Y.S. 
894]. See In re Colburn’s Estate, 157 


See Harris v.|N.Y.S. 676 (right to increase denied). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 183-185] 


‘the beneficiaries of such gifts are entitled to one 
half of the inerease in value of property of which 
they are entitled to receive a one-half share.®? In 
the case of present gifts, subject to the statutory lim- 
itation, of one-half part of the net estate, there is 
no violation of the statute,°* and the beneficiaries 
of such gifts are entitled to an increase in the value 
of the share given to them occurring after the death 
ot the testator or testatrix.°4 The right of the char- 
itable corporation to the income on the portion of the 
estate to which it is entitled, represented by the gift 
of a remainder interest, earned after the death of 
the lite tenant, has been recognized.®> 


[§ 184] j. Charges to Share of Estate Not Appli- 
cable to Gifts within Statute.°® In New York after 
the net estate of which one half may be applied 
to gifts subject to the statutory limitation, has been 
ascertained as set forth above,°* from the other part 
of the estate not applicable to such gifts are to be 
paid all expenses of administration,®® funeral ex- 
penses,°® legacies not subject to the statutory lmi- 
tation,®® other payments which the will -directs,®+ 
all commissions,®? the federal estate tax,°? and such 
other charges as are usually payable out of a residu- 
ary estate.°4 


[§ 185] k. Payment of Gifts within Statute, Ad- 
justment among Such Gifts, and Vesting of Title.®5 
Where gifts in excess of the statutory limitation are 
immediately payable in part, such funds as are ap- 
plicable to the payment of such gifts should then be 
applied thereto.°* Where the total gifts subject to 
the statutory limitation are in excess of the share per- 
mitted by the statute, a provision of the will giving 


52. In re Brooklyn Trust Co., 157 
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preference to certain of such gifts will ordinarily be 
given effect®? in paying the preferred gifts without 
abatement®’ from the share of the estate applicable 
to the payment of gifts within the statute, and the 
nonpreferred gifts will be abated.®® So the court has 
directed the payment from the amount available for 
the payment of legacies of specific amounts in pref- 
erence to the payment of gifts of the residuary es- 
tate, which are also subject to the statute.7° As be- 
tween legacies of specific amounts preference has 
been given to a gift to a cemetery corporation for the 
eare of a burial plot.74 In respect of gifts as to 
which there is no preference, the amount applicable 
to them will ordinarily be prorated.‘? Where the 
statute permits the gift of one-half part of the estate 
to two organizations subject to the statutory lmita- 
tion, who were to share in the residuary estate, the 
view was taken in an early case that if the amount 
payable to one of such organizations did not exceed 
one fourth of the estate the necessary deduction 
should be made from the share of the other organiza- 
tion,*® and that if one of two organizations, gifts to 
which were subject to the statutory limitation, was, 
because of restricted corporate power, unable to take 
its full share of the limited amount, the other organ- 
ization could take to the extent of its corporate ca- 
pacity the entire residue of the estate appheable to 
such gifts.*4 Under a residuary clause devising and 
bequeathing the rest, residue, and remainder of the 
testator’s property to an organization or organiza- 
tions subject to the statutory limitation permitting 
the bequest and devise of only one-half part of the 
estate to certain organizations, title to one half of 
the real property vested immediately in such organ- 


and Administrators passim §§ 1266- 


N.Y.S. 671, 92 Mise. 695 [mod on other 
grounds 166 N.Y.S. 5138, 179 App.Div. 
262). 


53. See supra § 181. 


54, In re Opdyke’s Will, 174 N.E. 
646, 255 N.Y. 255, 74 A.L.R. 641. 


55. In re Suydam’s Will, 203 N.Y. 
Sie Gijer22 Mise. 340. See Jn re 
Sloat’s Estate, 253 N.Y.S. 2109, »141 
Mise. 710. 


56. Charges of losses and interest 
on gifts within siatute see supra § 
183. 


57. See supra § 179. 
58. In re Seymour’s Will, 146 N.E. 
372, 239 N.Y. 259; In re Brooklyn 


Trust Co., 166 N.Y.S. 5138, 179 App.Div. 
262 [mod on other grounds 157 N.Y.S. 
671, 92 Mise. 695]; In re McArdle’s 
Estate, 264 N.Y.S. 764, 147 Misc. 876; 
In re Mawhinney’s Will, 261 N.Y.S. 
834, 146 Misc. 30 [aff 264 N.Y.S. 984]; 
In re Sloat’s Hstate, 256 N.Y.S. 247, 


343 Misc. 170; In re Sloat’s Estate, 
255 MNEs. oo, l4i) Misc: 710; in, re 
Brown's Will, 238 N.Y.S. 160, 135 


Misc. 611; In re Arnolt’s Estate, 217 
NLYGS. 320, 127 Mise. 5793. Matter of 
Allen’s Will, 181 N.Y.S. 398, 111 Misc. 
§3 faff 194° N.Y.S. 918, 202 App.Div. 
810 (mod on other grounds 142 N.E. 
260, 236 N.Y. 503) ]; In re Johnston, 
137 N.Y.s. 166, 76 Misc. 391.— See In 
re Howells’ Will, 261 N.Y.S. 859, 146 
Misc. 169 (apparently recognizing the 
rule). 


[a] Conversion of realty.—(1) The 
cost of converting one-half share of 
realty into personalty, which passed 
to an organization subject to the stat- 
utory limitation, including commis- 
sions on the sale of realty, stamps on 
deeds and tax searches were charge- 


re Donchian’s Estate, 217 N.Y.S. 318, 
128 Mise. 51), (2) but as respects the 
part of the estate passing as intes- 
fate property costs should be charged 
against the shares of the heirs (In 
re Donchian’s Estate, supra). 


[b] Deducted from share passing 
to heirs and next of kin.—(1) Admin- 
istration expenses, which include al- 
lowances to attorneys for services, 
must be deducted from the half of the 
estate which passes to heirs and next 
of kin. In re Sloat’s Estate, 256 N.Y. 
S. 247, 148 Mise. 170. (2) Allowance 
for attorneys for organizations, gifts 
to which were subject to the statutory 
limitation, out of the share passing 
to heirs and next of kin should not be 
made. In re Sloat’s Estate, supra. 


59. In re McArdle’s Will, 264 N.Y. 
S. 764, 147 Misc. 876. 


60. In re Seymour’s Will, 146 N.E. 
372, 239 N.Y. 259; In re McArdle’s Es- 
tate, 264 N.Y.S. 764, 147 Misc. 876; 
In re Brown’s Will; 238 N.Y.S. 160, 
135 Misc. 611; In re Grossman’s Will, 
227 N.Y.S. 470, 181 Misc. 526; In re 
Arnolt’s Hstate, 217 N.Y.S. 323, 127 
Mise. 579. See In re Howells’ Will, 
261 N.Y.S. 859, 146 Mise. 169 (appar- 
ently recognizing the rule). 


61. In re Grossman’s Will, 227 N. 
Y.S. 470, 131 Misc. 526. 


62. In re Seymour’s Will, 146 N.E. 
372, 239 N.Y. 259; In re Arnolt’s Es- 
Gale; 27 NoYes, S230 dan NLisen 57.08 


63. In re Arnolt’s Estate, supra. 


64 In re Grossman’s Will, 227 N. 
Y.S. 470, 131 Mise. 526; In re Arnolt’s 
Estate, 217 N.Y S..323, 127 Misc. 579. 


65. Payment of legacies in general 
see infra XIII in 69 C.J.; Executors 


1437. 


Preference among legacies in gen- 
eral see infra XIII in 69 C.J. 


66. In re Brooklyn Trust Co., 166 
N.Y.S. 518, 179 App.Div. 262 [mod on 
other grounds 157 N.Y.S. 671, 92 Misc. 
695]; In re Brown’s Will, 238 N.Y.S. 
160, 185 Misc. 611; In re Suydam’s 
Will, 203-N.Y.S. 911, 122 Misc. 340. 


67. In re McArdle’s Will, 264 N.Y. 
S. 764, 147 Misc. 876. 


68. In re McArdle’s Will, supra. 


69. In re McArdle’s Will, supra; 
In re Meyer’s Hstate, 244 N.Y.S. 398 
U3 MUSE TOs 


70. In re Sloat’s Estate, 253 N.Y.S. 
215, 141 Mise. 710; In re Meyer’s Es- 
tate, 244 N.Y.S. 398, 187 Mise. 730; 
In re Arnolt’s Estaite, 217 N.Y.S. 323, 
127 Misc. 579; In re Johnston, 137 N. 
Y.S. 166, 76 Mise. 391., See Lord v. 
Lord, 90 N.Y.S. 148, 44 Mise. 530 (ap- 
parently recognizing the rule). Com- 
pare In re Smallman’s Estate, 253 N. 
Y.S. 628, 141 Misc. 796. 


71. In re Sloat’s Estate, 253 N.Y.S. 
215, 141 Misc. 710. 


Gifts to cemetery corporation or 
for care of burial plot subject to 
notte in general see supra §§ 172, 

Qo. 


72. In re McArdle’s Estate, 264 
NuY:S. 764, 147 Misc. 8765 Ini ire 
Meyer’s Estate, 244 N.Y.S. 398, 137 


’ 


Misc. 730; In re Johnston, 137 N.Y.S. 
166, 76 Misc. 391. 
73. Chamberlain y. Chamberlain, 


43 N.Y. 424. 


74 Chamberlain v. Chamberlain, 
43 N.Y. 424 note. 
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ization or organizations,?® and such devise is not 
payable out of the personal property of the estate.*® 


[§ 186] 1. Devolution of Property Not Available 
Where gifts subject 
to the statute are in excess of the fractional share 
of the estate which are applicable to such gifts, the 
excess, if not otherwise disposed of by the will, usu- 


for Gifts Subject to Statute.7” 


75. Barber v. Terry, 120 N.E. 732, 
224 N.Y. 334; In re Dowe’s Estate, 259 
INS Ss. 107 144 Mise. 360:  See.in re 
Title Guaranty & Trust Co., 165 N.Y.S. 
Ma eLOO MESGIe i asLatt ol t2 Neves. 922; 
185 App.Div. 936] (apparently recog- 
nizing the rule). 


76. Barber v. Terry, 120 N.E. 732, 
224 N.Y. 334; In re Dowe's Hstate, 259 
N.Y.S. 70, 144 Mise. 350. See In re 
Braasch’s Will, 200 N.Y.S. 404, 206 
App.Div. 46 (payment directed pro- 
portionately out of real and personal 
property). Compare Scott v. Ives, 51 
N.Y.S. 49, 22 Mise. 759 (where ap- 
parently distribution in payment of 
gifts subject to the statute was made 
out of personal property). 


77. Devolution of property in case 
of invalid devise or bequest in general 
see infra XIII in 69 C.J. 


78. Karolusson v. Paonessa, 222 N. 
W. 431, 207 Iowa 127; Hastings v. 
Rathbone, 188 N.W. 960, 194 Iowa 
177, 23 A.L.R. 392; McKeown v. Of- 
Yicer, 6 N.Y.S. 201, 53 Hun 634, 2 Silv. 
Sup. 55 [appeai dism 28 N.E. 401, 127 
NYG OSs ou SlLV.As p25 le. in sree Mc- 
Ardle’s Will, 264 N.Y.S. 764, 147 Misc. 
876; In re Howells’ Estate, 261 N.Y.S. 
859, 146 Mise. 169 [mod 260 N.Y.S. 
598, 145 Misc. 557]; In re Dowe’s Es- 
tate, 259 N.Y.S. 70, 144 Misc. 350; In 
re Loewenthal’s Estate, 247 N.Y.S. 629, 
1388 Misc. 871; In re Mosley’s Will, 
247 N.Y.S. 520, 138 Mise. 847; In re 
Meyer’s Estate, 244 N.Y.S. 398, 137 
Mise. 730; In re Beck’s Estate, 225 
NeYeSuetoi 30 Misc... 765" In” re 
Donchian’s Estate, 217 N.Y.S. 318, 128 
Mise. 51; In re Arnolt’s Estate, 217 
WNiy.S. 323, 127 Misc. 579, In re Os- 
ter’s Estate, 204 N.Y.S. 235, 123 Misc. 
17; In re Seymour’s Will, 203 N.Y.S. 
914, 122 Mise. 343 [mod on other 
grounds 205 N.Y.S. 327, 209 App.Div. 
655 (mod on other grounds 146 N.E. 
372, 239 N.Y. 259)]; In re Allen’s Will, 
TSN Ye Sa ooo, Ll Misc 93" Patt 1194 
N.Y.S. 913, 202 App.Div. 810 (mod on 
other grounds 142 N.B. 260, 236 N.Y. 
503)]1; Matter of Evans, 59 N.Y.S. 
164, 27 Misc. 475; Scott v. Ives, 51 
N.Y.S. 49, 22 Misc. 759; Matter of 
Stone, 387 NYY-S.) 583, 15. Misc.” 317; 
Kearney v. Missionary Soc. of St. 
Paul the Apostle, 10 Abb.N.Cas. (N.Y.) 
274; Leary’s Estate, Tuck.Surr. (N. 
Y.) 233. See In re Friedman’s Estate, 
lbsime, IL, lil Cal. 431; In re Pitz- 
gerald’s Estate, 217 P. 773, 62 Cal.App. 
744; In re Brown’s Will, 238 N.Y.S. 
160, 135 Misc. 611 (apparently recog- 
nizing rule). Compare WHstate of 
Noble, 190 N.W. 511, 194 Iowa 733 (as 
to rights of widow). 


{a] Effect of benefit under will 
given to person claiming intestate 
property.—(1) The fact that a legatee 
has accepted a legacy given by the 
will does not prevent his accepting his 
share of the excess as intestate prop- 
erty. In re Blumenthal’s Estate, 215 
N-Y.S. 142, 126 Misc. 603 [rearg of 
208 N.Y.S. 682, 124 Misc. 850 (op suppl 
917 N.Y.S. 316, 128 Misc. 56). And see 
910 N.Y.S. 828, 214 App.Div. 784]. (2) 
Widow of the testator who was a 
beneficiary under the will was en- 
titled to the balance of personal prop- 
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ally passes as intestate property,’® either to the 
heirs?® or next of kin®® of the testator, according 


to the nature of the property and the applicable 


vision. 


erty. Scott v. Ives, 51 N.Y.S. 49, 22 
Mise, 759. (3) The fact that the 
will made the widow of the testator 
the life beneficiary of income did not 
prevent her taking a share of the in- 
testate property. In re Allen’s Will, 
181 N.Y.S. 398, 111 Misc. 93 [aff 194 
N.Y.S. 913, 202 App.Div. 810 (mod on 
other grounds 142 N.H. 260, 236 N.Y. 
503)]; In re Title Guaranty & Trust 
Co., 165 N.Y.S. 71, 100 Misc. 92 [aff 172 
N.Y-S.) 922). 185. App-Div. 1936). 14) 
Even though the husband of the tes- 
tatrix was given by the will the use 
of all the property during his lifetime, 
he was entitled to take as in intestacy 
if otherwise authorized. Matter of 
Evans, 59 N.Y.S. 164, 27 Mise. 475. 
(5) Where, however, there was an 
express provision in the will that if 
the widow of the testator accepts the 
provisions therein made for her she 
shall not be entitled to receive any 
other share or interest in ‘the testa- 
tor’s estate, her acceptance of the pro- 
visions of the will prevented her 
claiming any other part of the estate. 
Chamberlain v. Chamberlain, 43 N.Y. 
424, 


{b] Zllustration.—Where the tes- 
tator made several bequests to charity 
and gave the remainder to trustees 
with a direction to pay one half of the 
income to his widow for life-or until 
she remarried, and the rest to charita- 
ble corporations, under Decedent Hst. 
L. § 17, the amount of gifts to charity 
in excess of one half of the estate 
was intestate property payable to the 
widow. In re Oster’s Hstate, 204 N.Y. 
S. 235, 123° Mise. 17. 


79. Barber v. Terry, 120 N.E. 732, 
224 N.Y. 334; Decker v. Vreeland, 118 
N.E. 989, 220 N.Y. 326; Jones v. Kelly, 
63 N.Y. 4438, 170 N.Y. 401; Chamber- 
lain v» Taylor, 11 N.E. 625, 105 N.Y. 
185; In re Braasch’s Will, 200 N.Y.S. 
404, 206 App.Div. 96; In re Dowe’s 
Estate, 259 N.Y.S. 70, 144 Misc. 350; 
In re Sloat’s Will, 256 N.Y.S. 247, 143 
Mise. “170... 253 Ney essed, Sa eves: 
710; In re Meyer’s Estate, 244 N.Y.S. 
398, 187 Misc. 730; In re Brown’s Will, 
238 N.Y.S. 160, 1385 Misc. 611; In re 
Donchian’s Estate, 217 N.Y.S. 318, 128 
Mise. 51; In re Suydam’s Will, 203 
N.Y.S. 911, 122’ Mise. 340; In re Al- 
len’s Will, 181 N.Y.S. 398, 111 Misc. 93 
{aff 194 N.Y.S. 918, 202 App.Div. 810 
(mod on other grounds 142 N.E. 260, 
236 N.Y. 503)]; In re Title Guaranty 
& Trust Co., 165 N.Y.S. 71, 100 Mise, 


(29 lati. V2 NVY.Ss 922, 185 BPE) Div. 
936]; Scott v. Ives, 51 N.Y.S. 49, 22 
Mise. 759. 

[a] Conversion.—(1) The fact 


that the will directed a conversion 
for the purposes of effecting gifts sub- 
ject to the statute did not prevent the 
passing of real property, as such, to 


the heirs in respect of gifts in excess 


of the statutory limitation. Jones v. 
Kelly, 63 N.Y. 448, 170 N.Y. 401; Mat- 
ter of Hain’s Will, 2 LINE Ys Ss 179, 213 
App.Div. 487 [mod 206 N.Y.S. 508, 
123 Misc. 889]; In re Blumenthal’s 
Estate, 217 N.Y.S. 316, 128 Misc. 56 
[suppl op 208 N.Y.S. 682, 124 Misc. 
850, 215 N.Y.S. 142, 126 Misc. 608. 
And see 210 N.Y.S. 828, 214 App.Div. 


statute governing descent and distribution. If, how- 
ever, the will contains a provision disposing of such 
excess,®! as, for example, an effective residuary 
clause,*?-®® the excess will pass pursuant to such pro- 


784]; In re Braasch’s Will, 200 N.Y.S. 
404, 206 App.Div. 96; In re Donchian’s 
Estate, DAT INE eee 318, 128 Mise. 51. 
See Abbott v. James, 19 N.B. 434, 111 
N.Y. 673 (where, however, the ques- 
tion as to whether there was a con- 
version was not decided); Chamber- 
lain v. Taylor, 11 N.B. 625, 105 N.Y. 
185 (where there was no conversion). 
Compare Harris v. American Bible 
Soc., 2 Abb.Dec. (N.Y.) 316, 4 Transcr. 
A. 485, 4 Abb.Pr.N.S. 421 [mod 46 
Barb. 470]. But see Kearney v. Mis- 
sSionary Soc. of St. Paul the Apostle, 
10 Abb.N.Cas. (N.Y.) 274 (where a 
direction to sell was given effect). 
(2) A like rule was recognized where 
the power to sell was discretionary. 
Barber v. Terry, 120 N.E. 732, 224 
N.Y. 884; In re Sloat’s Will, 253.-N. Ye 
S. 215, 141 Mise. 710. 


{b] Where executors had power to 
distribute in kind, the rule that a gift 
of real property in excess of the one- 
half share permitted by Decedent Est. 
L. § 17 descended to heirs was still 
operative. Barber v. Terry, 120 N.E. 
732, 224 N.Y. 334. 

80. In re Pence’s Estate, 4 P.(2d) 
202, 117 Cal.App. 323; In re Braasch’s 
Will, 200 N.Y.S. 404, 206 App.Div. 96; 
In re Sloat’s Will, 256 N.Y.S. 247, 1438 


Mise, 170, 253 N.Y.S. 215, 141. Mise: 
710; In re Apple’s Hstate, 252 N.Y.S. 


580, 141 Misc. 380; In re Meyer’s Es- 
tate, 244 N.Y.S. 398, 137 J MISC 130s 
In re Voss’ Hstate, 238 N.Y.S. 267, 
135 Misc. 691; In re Donchian’s Es- 
tate, 217 ON; Y.S- 348, 128) Mises oi 
In re Suydam’s Will, 203 N.Y.S. 911, 
122 Mise. 340; Matter of Stone, 837 N. 


Y.S. 583,15 Mise. 317. 


[a] Right of life beneficiary to im- 
mediate payment; title. — (1) A 
charitable bequest in excess of half 
of the net estate in a fund, where the 
remainder was subject to Decedent 
Hst. L. § 17, was presently payable to 
the testatrix’ surviving husband who 
was the life beneficiary, as next of 
kin, as there was a merger of the 
amount of the intestate distribution 
and that part of his legal life estate 
dependent thereon. In re Apple’s Hs- 
tate, 252 N-Y.S. 580, 141 Mise. 380. 
(2) In such case the title of the 
husband to the excess property was 
absolute, both as to income and prin- 
cipal. In re Apple’s Estate, supra. 


{b] Educational institution, which 
was excepted from the operation of 
Civ, Code § 1313, was not entitled, as 
legatee to the residue in common with 
charitable institutions, to take as ulti- 
mate residuary beneficiary, to the ex- 
clusion of next of kin, portions of 
residue which charitable institutions 
could not take because of the statu- 
tory one-third restriction on gifts in a 
will executed within six months of 
the death of the testator. In re 
Pence’s Estate, 4 P.(2d) 202, 117 Cal. 
App. 323. 


81. In re Grossman’s Will, 227 N. 
YeSi 470, fol Mise -526! 


82-99. In re Grossman’s Will, 
Supra. See Karolusson v. Paonessa, 
222 N.W. 431, 207 Iowa 127 (recogniz- 
ing rule). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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VI. CONTRACTS FOR TESTAMENTARY OR SIMILAR DISPOSITION OF PROPERTY 


[§ 187] A. Existence and Validity’—1. In Gen- 
Except so far as the nature of the property 
itself? or the promisor’s interest in, or authority 
over,’ it is affected by special restrictions or limita- 


eral. 


1. Cross references: 


Agreements renouncing right of in- 
heritance from spouse see Descent 
and Distribution § 98. 


As affected by statute of frauds see 
Frauds, Statute of § 170. 

Liability of property subject to con- 
tract to be sold under order of court 
to pay debts of estate see Executors 
and Administrators § 1459 note 41 
[a] (5). 

Mutual or joint wills as constituting 
contract to make wills see infra 
Excssumin Oo) ©). 


Suits to compel specific performance 
see Specific Performance §§ 308-313. 
Taxation by state of property passing 
to promisee by virtue of: 
Contract to leave property 
Taxation § 2451. 
Will executed pursuant to contract 
see Taxation § 2452. 


see 


2. See cases infra this note. 


[a] Homestead.—(1) The usual 
rules respecting the validity or en- 
forceability of contracts to leave prop- 
erty by will do not apply to property 
comprising the promisor’s homestead, 
and as to such property any agree- 
ment of that sort as to which tthe as- 
sent of both husband and wife is not 
established is a nullity (Brandes v. 
Brandes, 105 N.W. 499, 129 Iowa 351); 
(2) but where the requisite parties as- 
sent thereto as prescribed by law, a 
contract to will a homestead is as 
enforceable as any other (Horner v. 
Maxwell, 153 N.W. 331, 171 Iowa 660; 
Brandes v. Brandes, supra; Allbright 
v. Hannah, 72 N.W. 421, 103 Iowa 98; 
Denesia v. Denesia, 219 N.W. 142, 116 
Neb. 789; Moline v. Carlson, 138 N.W. 
721, 92 Neb. 419; Torgerson v. Hauge, 
159 N.W. 6, 34 N.D. 646), (3) even 
though the statutory formality of 
written assent established by the 
homestead laws is not met (Denesia 
v. Denesia, supra [overr Teske v. 
Dittberner, 98 N.W. 57, 70 Neb. 544, 
113 Am.S.R. 802 (rev 91 N.W. 181, 65 
Neb. 167 [mod 88 N.W. 658, 63 Neb. 
807])]). (4) The fact that title to 
the homestead had not vested by final 
proof at the time the contract was 
en'tered into is not available as an ob- 
jection to the validity of a contract to 
will it, otherwise sufficient, at least 
as to anyone save the government. 
Torgerson v. Hauge, supra. 


3. See cases infra this note. 


fa] Power to appoint by will. 
Where one, who, having no reversion- 
ary interest, is given power to dis- 
joose of certain property by will, 
makes a contract to leave such prop- 
erty in a particular manner, the con- 
tract is not enforceable, since ‘the con- 
templated power of appointment is 
intended to exist unfettered for the 
life of the donee and not to authorize 
tthe making in his lifetime of any such 
final disposition of it as a contract to 
will effects. Wilks v. Burns, 60 Md. 
64; Farmers’ L. & T. Co. v. Mortimer, 
114 N.E. 389, 219 N.Y. 290. See In re 
Cooke, [1922] 1 Ch. 292 (rule applied). 


4. U.S.—In re Simons, 38 S.Ct. 497, 
247 U.S. 231, 62 L.Ed. 1094; Brooks v. 
Yarbrough, 37 F.(2d) 527; Richardson 
ViiCity Trust Co., 2%) F.(2d) 3537 Rus= 
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sell v. Jones, 135 F. 929, 68 C.C.A. 487. 


Ala.—Taylor v. Cathey, 100 So. 834, 
211 Ala. 589; Mayfield v. Cook, 77 So. 
UNS SOLS ees ON Alana Sa —ettan Cycle 
Walker v. Yarbrough, 76 So. 390, 200 
Ala. 458; Allen v. Bromberg, 41 So. 
771, 147 Ala. 317, 12 Prob.Rep.Ann. 
145; Manning v. Pippen, 5 So. 572, 86 
Ala. 357; Bolman y. Overall, 2 So. 624, 
80 Ala. 451, 60 Am.R. 107. 


Ark.—Black v. Hill, 174 S.W. 526, 
117 Ark. 228; Naylor v. Shelton, 143 
S.W. 117, 102 Ark. 30, Ann.Cas.1914A 
394. See O’Connor v. Patton, 286 S.W. 
822, 171 Ark. 626 (recognizing rule). 


Cal.—Staples v. Hawthorne, 283 P. 
67, 208 Cal. 578 [superseding 277 P. 
1107]; Morrison v. Land, 147 P. 259, 
169_Cal.. 580; O'Neil. v. Ross, 277 P. 
123, 98 Cal.App. 306; Rundell v. Mc- 
Donald, 182 P. 450, 41 Cal.App. 175; 
Barry v. Beamer, 96 P. 373, 8 Cal.App. 
200; Sttewart v. Smith, 91 P. 667, 6 
Cal.App. 152. See Rolls v. Allen, 269 
F. 450, 204 Cal. 604 (dictum to same 
effect); Monsen v. Monsen, 162 P. 90, 
174 Cal. 97; Russell v. Agar, 53 P. 926, 
121” Cal. 3965 66 “Am-S.R. 35 (both 
recognizing rule). 


Colo.—Oles v. Wilson, 141 P. 489, 
57 Colo. 246. 


Ga.—Gordon v. Spellman, 89 S.E. 
749, 145 Ga. 682, Ann.Cas.1918A 852; 
Banks v. Howard, 43 S.E. 438, 117 Ga. 
94; Spearman v. Wilson, 44 Ga. 473; 
Darnell v. Toney, 154 S.E. 379, 41 Ga. 
App. 673. 


Hawaii.—Vierra v. 
Hawaii 369. 

Idaho.—Casady v. Scott, 237 P. 415, 
40 Idaho 137. 


IlJ.—Austin v. Kuehn, 71 N.E. 841, 
21 USS Pattie a BIsAD pe 5061s 
Whiton vy. Whiton, 53 N.E. 722, 179 Ill. 
32, 4 Prob.Rep.Ann. 522 [aff 79 Ill. 
App. 99]; Pfeiffer v. Kemper, 244 Ill. 
App. 474. See Klussman v. Wessling, 
eS 544, 238 Ill. 568 (recognizing 
rule). 


Ind.—Warner v. Marshall, 75 N.H. 
582, 166 Ind. 88; Roehl v. Haumesser, 
15 N.E. 345, 114 Ind. 311; Caviness v. 
Rushton, 101 Ind. 500, 51 Am.R. 759; 
Lovett v. Lovett, 155 N.E. 528, 157 N. 
i. 104, 87 Ind.App. 42; Woods v. Mat- 
lock, 48 N.E. 384, 19 Ind.App. 364. 


Towa.—Kisor v. Litzenberg, 212 N. 
W. 343, 203 Iowa 1183; Kremar v. 
Kremar, 211 N.W. 699, 202 Iowa 1166; 
Partello v. White, 196 N.W. 719, 197 
Iowa 24; Stewart v. Todd, 173 N.W. 
619, 190 Iowa 2838, 20 A.L.R. 1272 [mod 
on other grounds 180 N.W. 146, 190 
Iowa 283, 20 A.L.R. 1272]; Sharpe v. 
Wilson, 161 N.W. 35, 181 Iowa 7538; 
Ball v. James, 158 N.W. 684, 176 Iowa 
647; Brandes v. Brandes, 105 N.W. 
499, 129 Iowa 351; Bird v. Jacobus, 84 
N.W. 1062, 113 Iowa 194, 6 Prob.Rep. 
Ann. 343; Allbright v. Hannah, 72 N. 
W. 421, 103 Iowa 98. See Baker v. 
Syfritt, 125 N.W. 998, 147 Iowa 49 
(recognizing rule). 


Kan.—Smith v. Nyburg, 16 P.(2d) 
493, 186 Kan. 572; Braden v. Neal, 295 
P. 678, 1382 Kan. 887. “See Menke v. 
Duwe, 230 P. 1065, 1069, 117 Kan. 207 
(“Disposition of property by will is 
a proper subject of contract’); Over- 
ly v. Angel, 113 P. 1041, 84 Kan. 259 
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tions preventive of the existence of such power, a 
person may make a valid contract to leave his prop- 
erty at his death by will or otherwise in a particular 
way, and such contract will be enforceable,* wheth- 


(recognizing rule). 


Ky.—Moore v. Wager, 48 S.W.(2d) 
15,243 Ky.361. 


Me.—Emery v. Wheeler, 152 A. 624, 
625, 129 Me. 428 [cit Cyc]; Brickley 
v. Leonard, 149 A. 833, 129 Me. 94. 


Md.—Wilks v. Burns, 60 Md. 64. 


Mass.—Howe v. Watson, 60 N.E. 
415, 179 Mass. 30; Wellington v. Ap- 
thorp, 13 N.E. 10, 145 Mass. 69; Jenk- 
ins v. Sitetson, 9 Allen 128. 


Mich.—Bird v. Pope, 41 N.W. 514, 
73 Mich. 483; Carmichael v. Car- 
michael, 40 N.W. 173, 72 Mich. 76, 16 
Am.S.R. 528, 1 L.R.A: 596. 


Minn.—Simonson v. Moseley, 237 N. 
W. 413, 183 Minn. 525; Whitman v. 
Dittman, 191 N.W. 821, 154 Minn. 346; 
Stellmacher v. Bruder, 95 N.W. 324, 
89 Minn. 507, 99 Am.S.R. 609; Sven- 
burg v. Fosseen, 78 N.W. 4, 75 Minn. 
350, 74 Am.S.R. 490, 43 L.R.A. 427; 
Newton v. Newton, 48 N.W. 450, 46 
Minn. 33. See Smith v. Erlandson, 
199 N.W. 927, 160 Minn. 168; Hau- 
brich v. Haubrich, 136 N.W. 1025, 118 
Minn. 394 (both recognizing rule). 


Miss.—Anding v. Davis, 38 Miss. 
574, 77 Am.D. 658. 


Mo.—Sharkey v. McDermott, 4 S.W. 
107, 91 Mo. 647, 60 Am.S.R. 270 [rev 
16 Mo.App. 80]; Gupton v. Gupton, 
47 Mo. 37; Wright v. Tinsley, 30 Mo. 
389; Clark v. Cordry, 69 Mo.App. 63 
Fuchs v. Fuchs, 48 Mo.App. 18. See 
McFall v. Hampe, (App.) 267 S.W. 54 
(recognizing rule). 


Neb.—Crinkley v. Rogers, 160 N.W. 
974, 100 Neb. 647; Teske v. Dittberner, 
98 N.W. 57, 70 Neb. 544, 113 Am.S.R, 
802 [rev 91 N.W. 181, 65 Neb. 167 (mod 
88 N.W. 658, 63 Neb. 807)]. See 
Young v. Gillen, 187 N.W. 900, 108 
Neb. 311 (recognizing rule). 


N.H.—Knox v. Perkins, 163 A. 497; 
aes v. Washburn, 81 A. 474, 76 N.H. 


N.J.—Holcombe v. Griggs, 73 A. 37, 
78 N.J.Law 186; Dougherty v. Dough- 
erty, 130 A. 833, 98 N.J.Hq. 126; Law- 
rence vv. Prosser, 101 A. 1040, 88 N.J. 
Eq. 43; Duvale v. Duvale, 39 A. 687, 
40 A. 440, 56 N.J.Eq. 375; Johnson vy. 
Hubbell, 10 N.J.Eq. 332, 66 Am.D. 773. 
See Anderson v. Eggers, 49 A. 578, 
63 N.J.Eq. 264, 55 Lun Aw 510i sirey 
on other grounds 47 A. 727, 61 N.J.Eq. 
85]; Drake v. Lanning, 24 A. 378, 49 
N.J.Eq. 452 (both recognizing rule). 


N.Y.—Parsell v. Stryker, 41 N.Y. 
480; Hausner v. Wickham, 172 N.Y.S. 
680, 186 App.Div. 931, 105 Mise. 735; 
Hall v. Gilman, 79 N.Y.S. 303, 77 Avp. 
Div. 458; Bouton v. Welch, 63 N.Y.S. 
80, 48 App.Div. 378; Matter of Wes- 
cott, 54 N.Y.S. 545, 34 App.Div. 239; 
Heathey. Heath; 42) Ni Yess i0s7aads 
Mise. 521. See Adams y. Swift, 155 
N.Y.S. 873, 169 App. Div. 802; Gall wi 
Gall, 19 N.Y.S. 332, 64 Hun 600, 29 
Abb.N.Cas. 19 [aff 34 N.E. 515 mem, 
138 N.Y. 675 mem]; Spraker v. Dow, 
1 N.Y.S. 240, 48 Hun 619 (all three 
recognizing rule). 

N.C.—Earnhardadt v. Clement, 49 S.B, 
49, 187 N.C. 91; Price v. Price, 45 S.B, 
855, 183 N.C. 494. See East v. Dolhite, 
72 N.C. 562 (recognizing rule). 


N.D.—Torgerson v. Hauge, 159 N.W. 


566 [68 C.J.] 


er it provides for the payment of money, or the leay- 
ing of specific property, or of all or a moiety of that 


6, 34 N.D. 646. 


Ohio.—Ralston v. McBurney, 27 
Ohio GlAy Slo Crary: v. MeCrory,n9 
Ohio N.P.N.S. 1. 


Or.—Woods v. Dunn, 159 P. 1158, 
81 Or. 457; Kelley v. Devin, 132 P. 
535, 65 Or. 211. See Brennen v. Derby, 
265) Pyi425, 124 Or. 5143 ebolder -v- 
Harris, 253 PP. 869, 254 BY 1021,°121 Or. 
432; Bagley v. Bagley, 222 P. 722, 110 
Or. 368; Rose v. Oliver, 52 P. 176, 32 
Or. 447 (all four recognizing rule). 


Pa.—In re Cridge’s Estalte, 137 A. 
455, 289 Pa. 331; In re McGinley’s Es- 
tate, 101 A. 807, 257 Pa. 478; Logan v. 
McGinnis, 12 Pa. 27; Lewallen’s Es- 
tate; (27 )Pa.Super. 32:0. ‘See in. re 
Craig’s Pst., 148 A. 83, 298 Pa. 235; 
Wright’s Hst., 11 Pa.Co. 492 [aff 25 A. 
877, 155 Pa. 64] (both recognizing 
rule). 


R.I.—Lawton v. Thurston, 128 A. 
199, 46 R.I. 317; Spencer v. Spencer, 
55 A. 637, 25 R.I. 239. 


S.C.—Bruce v. Moon, 35 S.E. 415, 
57 S.C. 60; McKeegan. v. O’Neill, 22 
S.C. 454; Rivers v. Rivers’ Ex’rs, 3 S. 
C.Eq. 190, 4 Am.D. 609. 


Tex.—Jordan v. Abney, 78 S.W. 486, 
97 Tex. 296; Carstairs v. Bomar, (Civ. 
App.) 48 S.W.(2d) 786. See Hooks v. 
Bridgewater, 229 S.W. 1114, 111 Tex. 
127215 2A sR. 216 [rev ion’ other 
grounds (Civ.App.) 159 S.W. 1004]; 
Robinson vy. Faville, 213 S.W. 316 [writ 
of error refused 227 S.W. 938, 111 
Tex. 48] (both recognizing rule). 


Va.—Simpson v. Nicol, 161 S.E. 63, 
157 Va. 434. 

Wash.—McCullough v. McCullough, 
280 P. 70, 153 Wash. 625 [reh den 281 
P. 995}; Perkins v. Allen, 234 P. 25, 
133 Wash. 455; Alexander v. Lewes, 
175 P. 572, 104 Wash. 32. 


W.Va.—Jefferson v. Simpson, 98 S. 
BH. 212, 83 W.Va. 274; Hotsinpiller v. 
Hotsinpiller, 79 S.E. 9386, 72 W.Va. 
823. See Davidson v. Davidson, 79 S. 


BE. 998, 72 W.Va. 747 (recognizing 


rule). 

Wis.—Dilger v. McQuade’s Estate, 
148 N-W. 1085, 158 Wis. 328; Murtha 
v. Donohoo, 136 N.W. 158, 149 Wis. 
481, 41 L.R.A.N.S. 246; Jilson v. Gil- 
bert, 26 Wis. 637, 7 Am.R. 100. 


Alta.—Legeas v. Trusts, etc., Co., 5 
Dom.L.R. 389, 20 West.L.R. 172. 


Ont.—Walker v. Boughner, 18 Ont. 
448: Roberts v. Hall, 1 Ont. 388. 


See Sanger v. Huguenel, 211 P. 349, 
65 Mont. 236; Louthan v. Johnson, 239 
P. 173, 111 Oki. 170; Canada v. Ihm- 
sen, 240 P. 927, 33 Wyo. 439, 43 A.L.R. 
1010 (all three! recognizing rule); 
National Trust Co. v. Taylor, 32 Man. 
504 (dictum to same effect). 


“The law permits a man to dispose 
of his own property at his pleasure, 
and no good reason can be assigned 
why he may not make a legal agree- 
ment to dispose of his property to a 
particular individual, or for a particu- 
jar purpose, aS well by will as by a 
conveyance to be made at some speci- 
fied future period or upon the hap- 
pening of some future event. It may 
be unwise for a man, in this way, to 
embarrass himself as to the final dis- 
position of his property, but he is the 
disposer, by law, of his own fortune, 
and the sole and best judge as to the 
time and manner of disposing it.” 
Johnson v. Hubbell, 10 N.J.Eq. 332, 
335, 66 Am.D. 773 [quot Brooks v. Yar- 
prough, 37 F.(2d) 527, 532; Walker 
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Vv. Yarbrough; 76 So. 390; 392, 2200 

la. 458; Black v. Hill, 174 S.W. 526, 
117 Ark. 228; Naylor v. Shelton, 143 
S.W. 117, 121, 102 Ark. 30, Ann.Cas. 
1914A 394; Barry v. Beamer, 96 P. 
373, 378, 8 Cal.App. 200; Stewart v. 
Smith, 91 P. 667, 669, 6 Cal.App. 152; 
Oles v. Wilson, 141 P. 489, 494, 57 
Colo. 246; Whiton v. Whiton, 53 N.E. 
722, 728, 179 Ill. 32, 4 Prob. Rep.Ann. 
B22 Catt 7 Oe iA py 99) Eun Sieve 
Smith, 53 P. 742, 746, 21 Mont. 251, 
69° Am.S.R. 653; Parsell v. Stryker, 
41 N.Y. 480, 487]. 


“The property of a living person is 
his own. He- has an undoubted right 
to lawfully contract so as to alienate 
the title from himself, either by deed 
or testament. During his lifetime, his 
relatives have no right or interest in 
the same as_ such. The law of 
descents is a conventional process, in- 
stituted to take the place of title by 
mere occupancy and may be avoided 


by testamentary disposition.” Woods 
Veo Oui, eel ON PS Mab Samael Oily mene 1 @)as 
457. 


“To devise by will is one of the 
highest privileges of property, and to 
agree to make a will in consideration 
of past or future benefits is well with- 
in the realm of contract right.’”? Alex- 
ander v. Lewes, 175 P. 572, 575, -104 
Wash. 32. 


Validity of agreements for joint or 
mutual wills see infra XIV in 69 C.J. 


5. Jordan v. Abney, 78 S.W. 486, 
97 “Tex. -296. 


[a] Agreement to devise.—Brown 
v. Webster, 134 N.W. 185, 90 Neb. 591, 
387 L.R.A.N.S. 1196; Mathews v. To- 
bias, 268 P. 988, 126 Or. 358; Popejoy 
Ms peyton, 229. 3710; 230) Py LOLs Ae 

r. 646. 


6. Sarasohn v. Kamaiky, 86 N.E. 
20; 19S UNEY.)2033) Brady x. Smaith, 28 
Weave: 1016, oS MISc, 465. iGo min 
James, 4 S.C.Eq. 185. See Howe v. 
Watson, 60 N.E. 415, 179 Mass. 30 
(recognizing requirement); Woods v. 
Dunn, 159 P. 1158, 81 Or. 457 (prom- 
isor held to know what he was about 
and to be able to make a contract al- 
though to some extent impaired in 
physical and mental faculties). And 
see cases infra this note. 


[a] Agreement by promisor with 
guardian.—(1) A guardian has no 
general authority to bind his ward 
by contract, and hence an agreement 
between the promisor and a guardian 
that the ward should continue to live 
with the promisor for the remainder 
of his life, in return for which he 
would leave her defined property, has 
been held invalid, there being no ac- 
ceptance by reason of want of capac- 
ity in the guardian so to contract for 
the ward (Ide v. Brown, 70 N.E. 101, 
178 N.Y. 26); (2) but the contrary re- 
sult has been reached where the ward 
ratifies and adopts the contract and 
substantially performs its terms and 
conditions (Kisor vy. Litzenberg, 212 
N.W. 3438, 203 Iowa 1183. See Stein- 
herger ve, LOUNg. Ode bao. Lon Gale 
81 [similar holding where original 
contract was made for child by step- 
father]). 


[b] Alien enemies.—A contract 
made by one alien enemy, whose 
whole estate was in this country, to 
leave property by will to another alien 
enemy, neither being resident in this 
country, is not vitiated by the Trad- 
ing with the Enemy Act (Comp. St. 
Suppl. Annot. [1919] § 3115% a et 
seq; U.S.C.A. tit 50 appendix). Ohl- 


Ae: 


[§ 187 


which the promisor shall leave at his death, if the 
parties possess the capacity to contract,® and if the 


endiek v. Schuler, 299 F. 182 [cert den 
45 S.Ct. 93, 266 U.S. 608, 69 L.Md. 465). 


[c] Child may contract with par- 
ent (1) who has abandoned it, for pro- 
vision on the parent’s death in con- 
sideration of the child’s ree to, 
and living with, such parent, HALY 
v. James, 4S.C.Eq. 185. (2) Contracts 
between parent and child generally 
see Parent and Child § 141. 


[d] Contract of feme covert.—(1) 
Where married women are under a 
general disability to contract, agree- 
ments by them as to the post-mertem 
disposition of property are not en- 
forceable contracts (Austin v, Davis, 
26 N.E. 890, 128 Ind. 472, 25 Am.S.R: 
456, 12 L.R.A. 120; Dyess v. Rowe, 
(Tex.Civ.App.) 177 S.W. 1061), (2) 
and it hasxbeen held that, unless the 
estate to be affected is an equitable, 
as distinguished from a statutory 
separate, estate, married women un- 
der coverture, although authorized to 
dispose of their separate preperty by 
will, do not have the power te con- 
tract to make a particular disposition 
thereof by will, and any such con- 
tract, as to the statutory separate es- 
tate, iS nugatory (Bolman ¥, Overal, 
2 So. 624, 80 Ala. 451, 60 Am.R. 107): 
(3) However, it has been held that 
such a contract is voidable merely and 
not void, so that, after removal of 
any statutory restrictions, it can be 
ratified by one who has made it as 
feme covert so as to constitute a valid 
and enforceable obligation. Stein- 
berger v. Young, 165 P, 433, 175 Cal: 
81; Skinner v. Rasche, 176 S.W. 942, 
165 Ky. 108. (4) Even under St. (1903 
§§ 2127-2148, authorizing a marrie 
woman to carry on business and for 
many other purposes to make enforce- 
able contracts despite coyerture, no 
authority is given a wife to contract 
with her husband, and an agreement 
by a woman during coverture ta leave 
her property to her husband is in- 
valid. Stroud v. Ross, 83 S.W. 254, 
118 Ky. 630, 26 Ky.L. 521, (5) Under 
Code § 3154, prohibiting only the traf- 
ficking in her inchoate rights in the 
property of her husband, it has, how- 
ever, been held that a wife may val- 
idly contract with her husband re- 
specting the post-mortem disposition 
of her separate property. Stewart v: 
Todd, 173 N.W. 62/9) 9180 IN. Wa 146; 
190-lowa 283, 20 A.DER. 1272: 


[e] Execution by husband and 
wife jointly does not render an in- 
strument, constituting a contract to 
make a will, void or unenforceable. 
Cox v. Hutto, 113 So. 40, 216 Ala. 232. 


{f] Infaxt (1) may, as promisee, 
enforce a contract for a disposition 
of property in its favor, made with | 
it on a consideration which is per- 
formed by it. Gary v. James, 4 S.G. 
Eq. 185. (2) Contracts of infants 
generally see Infants §§ 148-202. 


[g] Intoxicated person is not ab- 
solutely and under all circumstances 
incapable of making a valid contract 
to leave property, the validity of a 
contract made during intoxication de= 
pending on the effect of the intoxica- 
tion on his understanding and mental 
capacity. McKeon v. Van Slyck, 119 
N.E. 851, 223 N.Y. 392. 


[h] Statutes providing for revo- 
cation by marriage of a woman’s will 
do not incapacitate women from mak- 
ing contractual dispositions of prap- 
erty to take effect on marriage. Kio- 
bere vow Leller, 17 INGYes00047 eos 
Misc. 641. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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contract is fair and equitable,” and possesses the usu- 
al essentials requisite for contracts generally,® such 
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-as a valid consideration,® acceptance of its terms 


7 Cal.—Stewart v. Smith, 91 P. 
667, 6 Cal.App. 152. See In re -Berry’s 
Mstate, 233 P. 330, 195 Cal. 354. (evi- 
‘d€ence held to sustain finding that 
agreement by which testatrix dispos- 
ed of her property by will was in 
no sense unfair or inequitable). 


Mass.—Jenkins v. Stetson, 9 Allen 
128. 

N.Y.—O’Brien v. Foley, 134 N.Y.S. 
825, 150 App.Div. 257; Hanly v. Han- 
iv Ss) Nex. S64, 105 App Div. 335; 
Pattat.v. Pattat, 87 N.Y.S. 140, 93 App. 
Div. 102. 


N.C.—Earnhardt v. Clement, 49 S.E. 
Bom wisne wNe Cy Od. 


Or.—Mathews v. Tobias, 268 P. 988, 
1E2Z6KOr. 358. 


Wis.—In re Brill’s Estate, 197 N.W. 
802, 183 Wis. 282. 


{a] Circumstances pertinent to 
question of fairness.—‘‘Fairness and 
justness must be determined by resort 
to the relations of the parties, their 
relations to each other, and the cir- 
cumstances attending at the time the 
contract was made.” Alexander v. 
Lewes, 175 P. 572, 575, 104 Wash. 32. 


8. Houlette v. Johnson, 216 N.W. 
679, 205 Iowa 687; Pattat v. Pattat, 
87 Nuy-.S, 140, 93 App.Div. 102; Tate 
Ve Emery, 9 P.(2d) 136, 139° Or. 214; 
Gary v. James, 4 S8.C.Eq. 185. And see 
cases passim infra this section; and 
§§ 188, 189. 

{a] All legal requirements essen- 


tial to conveyances inter vivos apply 
to contracts to devise land, which are 


not materially different therefrom. 
Henderson v. Davis, (Tex.Civ.App.) 
GIS SSW. S58: 


Elements and essentials of con- 
tracts generally see Contracts §§ 43- 
480.. 


9. See infra § 189. 


10. See infra § 188. 

11. Cal.—Russell v. Agar, 53 P. 
SiGe tamale —39'6,6n06 VATasS. Rs) 13555 
Stewarteyv, Smith,’ 91 se: 667, 6 Cal. 
App. 152. 


Ill. Elliott v. Northern Trust Co., 
178 Ill.App. 439. 


Minn.—Greenfield v. Peterson, 170 
N.W. 696, 141 Minn. 475. 


Mo.—Burt v. McKibbin, 
187. 


Mont.—Sanger v. Huguenel, 211 P. 
349, 65 Mont. 236. 


Neb.—Young v. Gillen, 
900, 108 Neb. 311. 


N.J.—Van Horn v. Demarest, 77 A. 
354, 76 N.J.Eq. 386, 77 N.J.Ha. 264. 


N.Y.—Sarasohn v. Kamaiky, 86 N. 
EB. 20, 193 N.Y. 203; Winne v. Winne, 
59 N.E. 832, 166 N.Y. 263, 82 Am.S.R. 
647, 6 Prob.Rep.Ann. 488; Shakes- 
peare v. Markham, 72 N.Y. 400; Ap- 
thorp v. Thurston, 138 N.Y.S. 41, 153 
App.Div. 572; O’Brien v. Foley, 134 
N.Y.S. 825, 150 App.Div. 257; Hanly 
v. Hanly, 93 N.Y.S. 864, 105 App.Div. 

Bou ipattat ty. iattat, 8% IN. Y.S.) 140; 
93 App.Div. 102; Gall v. ‘Gall, 19 N. 
Y.S. 332, 64 Hun 600, 29 Abb.N.Cas. 
TO Matimo se ON Hew 5 Lo,) LosieiNey. 1600) 5 
Spraker v. Dow, 1 N.Y.S. 240, 48 Hun 
619; In re Schinasi’s Est., 248 N.Y.S. 
691, 139 Misc. 459 [aff 250 N.Y.S. 895, 
233 App.Div. 738, and 250 N.Y.S. 896, 
233 App.Div. 738]. 


Or.—Mathews v. Tobias, 268 P. 988, 
126 Or. 258. 
Pa.—Wright’s Estate, 25 A. 877, 155 


188 S.W. 
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Pa. 64 [aff 11 Pa.Co. 492]; HEldred’s 
Estate, 9 Pa.Dist. 420; Purves’ HEs- 
tate, 9 Pa.Dist. 5 [aff 46 A. 369, 196 
Pa. 438]. : 


S.D.—Beveridge v. Bailey, 220 N.W. 
462, 868, 58 S.Di 98, 382, 60 A L.R. 
619. 


Eng.—Hammersley v. De Biel, 12 Cl. 
&F. 45, 8 Reprint 1312. 


See Davidson v. Davidson, 79 S.E. 
998, 72 W.Va. 747 (recognizing rule); 
Barnes v. Cunningham, (N.S.) [1933] 
3 Dom.L.R. 653 (recognizing rule). 
And see cases infra this note. 


{a] Promises sufficiently definite. 
—(1) A contract to devise real es- 
tate need not be more specific in re- 
gard to the real estate to be devised 
than a devise itself, or than a deed 
or mortgage (Roehl v. Haumesser, 
15 N. E 345;) 114 Ind) 311) (2) and if 
the language would have been _ suffi- 
ciently certain had it been used in a 
will, it is definite enough when used 
in a contract looking to a will (Garard 
v. Yeager, 56 N.E. 237, 154 Ind. 253). 
(3) The fact that changes in general 
conditions may affect the value and 
purchasing power of the provision to 
be made for the promisee, and the 
amount of income which it will bring 
in, does not render the agreement 
too uncertain. Strakosch v. Connecti- 
outs Trust.) ete, Co., 1147 A...'660,5: 96 
Conn. 471. (4) Where the description 
is such that the property or amount 
intended to be left the promisee, al- 
though not absolutely certain, is 
capable of being ascertained, the con- 
tract is not subject to objection on 
account of the generality of its de- 
scription (Garard v. Yeager, supra; 
Roehl v. Haumesser, supra; Jenkins 
v. Stetson, 9 Allen (Mass.) 128; 
Popejoy v. Boynton, 229 P. 370, 230 P. 
1016, 112 Or. 646; Harper’s Estate, \7 
Pa.Dist. 53257 Rivers v. Rivers, 30S:C. 
Eq. 190, 4 Am.D. 609; Davidson v. 
Davidson, 79 S.E. 998, 72 W.Va. 747), 
(5) nor is it even if it is not ascer- 
tainable where the contract is in the 
form of a bond, the amount of whose 
penalty is ascertainable (Jenkins v. 
Stetson, supra). (6) A general de- 
scription of personal property falling 
within such an agreement is sufficient 
and no inventory is required. Cox v. 
Hutto, 113 So. 40, 216 Ala. 232. (7) 
The fact that the promisor retains an 
option to elect in what manner the 
agreed provision for the promisee 
shall be made does not make the 
agreement so uncertain and indefinite 
as to be incapable of enforcement. 
Strakosch v. Connecticut Trust, etc., 
Cow114 A. '660°S$6: Conn. 471; - Smith 
vy. Smith, 172 N.B. 32, 340 Ill. 34; Van 
Duyne vy. Vreeland, 12 N.J.Eq. 142; 
Velikanie v. Dickman, 168 P. 465, 98 
Wash. 584. (8) Thus a promise is 
sufficiently definite as to the prom- 
isor’s obligation where it is to leave 
the promisee all property remaining 
at the testator’s death (Smith v. Cam- 
eron, 141 PB. 596, 92 Kan. 652, 52 L.R. 
A.N.S. 1057; Howe v. Watson, 60 N. 
BK. 415, 179 Mass. 30; Jenkins v. Stet- 
son, 9 Allen (Mass.) 128; Holcombe v. 
Griggs, 738 A. 37, 78 N.J.Law 186; 
Winne v. Winne, 59 N.E. 832, 166 N.Y. 
263, 82 Am.S.R. 647, 6 Prob.Rep.Ann. 
ASS) Brady. Ven SindGhe css INe visor (Os 
8 Mise. 465; Popejoy v. Boynton, 229 
P. 370, 230 P. 1016, 112 Or. 646. See 
Rose v. Oliver, 52 P. 176, 32 Or. 447 
{recognizing rule]), (9) or a fraction 
of it (Oles v. Wilson, 141 P. 489, 57 
Colo. 246; Elliott v. Northern Trust 
Co., 178 Jll.App. 439; Roehl v. Hau- 
messer, 15 N.E. 345, 114 Ind. 311; 
Peck v. Vandemark, 1 N.E. 41, 99 N.Y. 
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showing a mutual agreement thereto,'® certainty and 
definiteness in its terms! and in the designation of 


29), (10) or all the property from a 
designated source remaining at the 
time of death (Garard v. Yeager, 56 N. 
BE. 237, 154 Ind. 253; Clawson v. Brew- 
er, 58 A. 598, 67 N.J.Hq. 201), (11) or 
where the promise is to put the prom- 
isee on an equality with the testator’s 
children (Smith v. Smith, 5 Bush 
(Ky.) 625), (12) or to leave him such 
a share as the testator’s deceased 
child, had she survived, would have 
taken under the law of descent (Lipe 
vo Efouck, 3:8 SE), 297, 0123 (N-Ce Liha 
(13) or to give him ‘‘a child’s share” 
(Parks v. Burney, 173 N.W. 478, 103 
Neb. 572. See In re Craig’s Est., 148 
A. 83, 298 Pa. 235 [recognizing rule]), 
(14) or to make a bastard ‘an equal 
heir with the rest of his children” 
(Moore’s Adm’r v. Wagers’ Adntn’r, 
48 S.W.(2d) 15, 243 Ky. 351), (15) or 
to make provision for such child and 
its mother the same as if the promisor 
were married to the latter (Davidson 
v. Davidson, 79 S.E. 998, 72 W.Va. 
747), (16) or to leave the promisee an 
amount sufficient to support her in 
comfort in the manner in which she 
lived during the testator’s life and 
to pay medical and funeral expenses 
(Thompson v. Tucker-Osborn, 69 N.W. 
730, 111 Mich. 730), (17) or to leave a 
competent and sufficient maintenance 
(Rivers v. Rivers, 3 S.C.Eq. 190, 4 Am. 
D. 609), (18) or enough to keep the 
promisee for the balance of his life 
(Harper’s Hstate, 7 Pa.Dist. 532), (19) 
or a sufficient amount to yield a speci- 
fied annual income (Strakosch v. Con- 
necticut Trust & Safe Deposit Co,, 114 
A. 660, 96 Conn. 471), (20) or certain 
specifically described real or personal 
property (Burdine v. Burdine, 36 S.H. 
992, 98 Va. 515, 81 Am.S.R. 741), (21) 
or “$4000 to $6000” (Jefferson v. 
Simpson, 98 S.H. 212, 83 W.Va. 274), 
(22) or “twenty five per cent of the 
said business of printing’ (Sarasohn 
v. Kamaiky, 86 N.E. 20, 193 N.Y. 203), 
(23) or to “give back” at the prom- 
isor’s death the interest in another 
estate surrendered to the promisor by 
the promisee (Keefe v. Keefe, 125 P. 
929, £9 CalApp:. 310), (24) or as: to 
the consideration required in ex- 
change where it is on condition that 
the promisee shall live and remain 
with the promisor during his natural 
life for the purpose of rendering such 
services as the promisee had thereto- 
fore been accustomed to render (Bur- 
dine v. Burdine’s Ex’r, 36 S.E. 992, 98 
Va. 515, 81 Am.S.R. 741), (25) or that 
the promisee shall give up her home 
and go to live with the promisor for 
the rest of his life (Jefferson v. Simp- 
son, 98 S.E. 212, 83 W.Va. 274). (26) 
A promise ‘‘to continue in” decedent’s 
employment has been held sufficiently 
definite and certain to constitute con- 
sideration for a promise to leave a 
sum by will. Grundt v. Shenk, 225 N. 
¥.S. 817, 222 App Div. 82 [rev 217 °N: 
Y.S. 169, 127 Misc. 889, and aff 162 N. 
BE. 541, 248 N.Y. 602]. 


{b] Promise is not sufficiently 
certain (1) where it is to give to the 
promisee “as much as to any relation 
on earth” (Graham v. Graham’s Ex’rs, 
34 Pa. 475), (2) to treat a child asa 
person would treat his own child 
(Hanly v. Hanly, 93 N.Y.S. 864, 105 
App.Div. 335), (3) to leave property to 
the promisee to the extent of a child’s 
interest (Wasmund v. Wasmund, 260 
P. 259, 145 Wash. 394), (4) to reward 
the promisees for their care of the 
promisor (Shakespeare v. Markham, 
72 N.Y. 400), (5). to remember 
(Brandes v. Brandes, 105 N.W. 499, 
129 Iowa 351) (6) or “provide for’’ 
them by will (Caldwell v. Turner, 
55 So. 695, 129 La. 19), (7) or to give 
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the promisee or beneficiary,1? and provided the con- 
tract is not within the statute of frauds,!® and is free 
from fraud, or undue influence in procuring it.14 
Contracts of that character are not repugnant to 
public policy,!® nor are they ilegal.® 


the promisee what he would lose by 
declining an interest in a certain part- 
nership (Russell v. Agar, 53 P. 926, 
121 Cal. 396, 66 Am.S.R. 35), (8) or 
“o share” (In re Fickus, [1900] 1 Ch. 
331), (9) or “something” (Freeman v. 
Morris, 109 N.W. 983, 131 Wis. 216, 
120 Am.S.R. 1088, 11 Ann.Cas. 481), 
(10) or “the business” (Purves’ Es- 
tate, 9 Pa.Dist. 5 [aff 46 A. 369, 196 
Pa. 438]); (11) or to give all one’s 
property, except a “slice” (Read v. 
McKeague, 147 N.E. 585, 252 Mass. 
162), (12) or except a few legacies 
(Gall v. Gall, 19 N.Y.S. 332, 64 Hun 
600, 29 Abb.N.Cas. 19 [aff 34 N.E. 515 
mem, 138 N.Y. 675 mem]), to be left 
to others. 


[ec] Description raising question 
of fact as to identity.—A contract to 
devise “200 acres of land on the home 
place’ has been held a sufficient de- 
seription to authorize submission as 
a question of fact of the question of 
identification of land. Stockard v. 
Warren, 95 S.E. 579, 175 N.C. 283. 


[dad] Practical construction by par- 
ties may suffice to render the contract 
definite and certain although its terms 
standing alone are not sufficiently 
plain. Kisor v. Litzenberg, 212 N.W. 
343, 203 Iowa 1183; Lawrence v. Pros- 
ser, 101 A. 1040, 88 N.J.Eq. 43; Kastell 
v. Hillman, 30 A. 535, 53 N.J.Hq. 49; 
Grundt v. Shenk, 225 N.Y.S. 317, 222 
App.Div. 82 [rev 217 N.Y.S. 169, 127 
Misc. 889, and aff 162 N.E. 541, 248 N. 
Y. 602]. 


fe] Reservation of right to dis- 
pose during life of his property does 
not render an agreement, otherwise 
sufficiently certain, so indefinite as to 
destroy its effect as a_ contract. 
Brady v. Smith, 28 N.Y.S. 776, 8 Misc. 
465. 


12. Pfeiffer v. Kemper, 244 Ill.App. 
474; Elliott v. Northern Trust Co., 178 
Tll. App. 439; Sanger v. Huguenel, 211 
P. 349, 65 Mont. 236; Winne v. Winne, 
59 N.E. 832, 166 N.Y. 263, 82 Am.S.R. 
647, 6 Prob.Rep.Ann. 488; Shake- 
speare v. Markham, 72 N.Y. 400; Ap- 
thorp v. Thurston, 138 N.Y.S. 41, 153 
App.Div. 572. See Myers v. Cronk, 
45 Hun 401 [aff 21 N.E. 984, 113 N.Y. 
608] (to same effect). And see cases 
infra this note. 


a Designation held sufficient.— 
Alen v. Watson, 60 N.H. 415, 179 
Mass. 30. 


[b] Beneficiaries need not be as- 
certainable from face of contract (1) 
if they are so described and desig- 
nated thereby that they may be as- 
certained and distinguished (Pfeiffer 
v. Kemper, 244 Ill.App. 474); (2) and 
thus an agreement to leave property 
to such persons as the promisee by 
will designates is sufficiently definite 
as to beneficiary where the promisee 
does by will designate by name the 
beneficiaries desired (Pfeiffer v. 
Kemper, supra). 

13. Seo Frauds, Statute of § 170. 

14. Cal.—Steward v. Smith, 91 P. 
667, 6 Cal.App. 152. 


Kan.—Smith v. McHenry, 
1108, 111 Kan. 659. 

Mass.—Jenkins v. Stetson, 9 Allen 
128. 

Neb.—Lacy v. Zeigler, 
792, 98 Neb. 380. 


207 P. 


152 N.W. 
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N.C.—Earnhardt v. Clement, 49 S.E. 
497 lis INC Od 


See Carstairs v. Bomar, (Tex.Civ. 
App.) 48 S.W.(2d) 786 (where the cir- 
cumstances were held insufficient to 
show the contract to have been exe- 
cuted under duress). 


fa] Undue influence to affect 
validity of contract (1) must be such 
that a real consent was lacking and 
that the contracting party had no free 
will. Smith v. McHenry, 207 P. 1108, 
111 Kan. 659. (2) What constitutes 
undue influence in contracts general- 
ly see Contracts §§ 326-338. (3) What 
constitutes undue influence in wills 
generally see infra §§ 436-445. 


15. Ala.—Taylor v. Cathey, 100 So. 
834, 211 Ala. 589; Walker v. Yar- 
brough, 76 So. 390, 200 Ala. 458; Bol- 
man v. Overall, 2 So. 624, 80 Ala. 451, 
60 Am.R. 107. 


Mass.—Jenkins v. Stetson, 9 Allen 
8. 


Miss.—Price v. Craig, 148 So. 694, 
164 Miss. 42. 


Mo.—Stone v. Pennock, 31 Mo.App. 
544. 


Neb.—Goff v. Supreme Lodge Royal 
Achates, 134 N.W. 239, 90 Neb. 578, 
37 L.R.A.N.S. 1191. 


N.Y.—Winne v. Winne, 59 N.E. 832, 
166 N.Y. 268, 82 Am.S.R. 647, 6 Prob. 
Rep.Ann. 488; Kine v. Farrell, 75 N.Y. 
S. 542, 71 App.Div. 219. 


Pa.—Logan v. McGinnis, 12 Pa. 27. 


Wash.—Schirmer v. Nethercutt, 288 
P2260, 1b Wash: diva 


Wyo.—Canada v. Ihmsen, 240 P. 
927, 838 Wyo. 439, 438 A.L.R. 1010. 


See Quirk vy. Bank of Commerce & 
Trust Co., 244 F. 682, 157 C.C.A. 180 
(construing a promise of a suitor, not 
accepted because of parental objec- 
tions, to leave his property to ‘the ob- 
ject of his affections if she would 
remain .devoted and loyal to him, not 
to be an offer conditioned on her re- 
fraining from marriage, and hence 
not to be against public policy as a 
contract in restraint of marriage); 
Downey v. Guilfoile, 114 A. 738, 96 
Conn. 383 (recognizing rule and hold- 
ing it applicable to contracts not to 
make a will); National Trust Co. v. 
Taylor, 32 Man. 504 (dictum to same 
effect). 


[a] However (1) it has been held 
that, if a contract to leave all one’s 
property to another were to be con- 
strued as cutting off the rights of the 
promisor’s wife and children in case 
of a subsequent marriage and birth 
of issue, such a contract would be 
against public policy, and so no con- 
tract to that effect will be enforced 
(Gall v. Gall, 19 N.Y.S; 332, 64 Hun 
600, 29 Abb.N.Cas. 19, [aff 34 N.E. 515, 
138 N.Y. 675]. See Winne v. Winne, 
59 N.E. 832, 166 N.Y. 268, 82 Am:SiR. 
647, 6 Prob.Rep.Ann. 488; Kloberg v. 
Teller, 171 N.Y.S. 947, 108 Misc. 641 
[both recognizing rule]); (2) but 
thera is other authority to the con- 
trary (Price v. Craig, 1438 So. 694, 
164 Miss. 42); (3) and even under the 
rule first stated, it is not against pub- 
lic policy for a wife to contract in 
such manner as to cut off a future 
husband from participation in her es- 
tate, the difference resulting from the 
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Form. Although usually put in the form of an 
agreement to bequeath by will, that is not essential, 
it being sufficient that there is an agreement to leave 
the property or that the promisee shall have it at 
the death of the promisor;!* the fact that the mode 


circumstance that the husband’s ob- 
ligation of posthumous support of the 
wife has no correlative obligation in 
any duty of the wife to provide for 
the husband’s support (Kloberg vy. 
Teller, supra). 


[b] Contract by heir apparent to 
leave in a particular manner not only 
what he presently possesses, bu'tt what 
he will receive by descent or will, is 
not violative of public policy, at least 
where the ancestor knows of, and as- 
sents to, or acquiesces in, the con- 
tractual arrangement. Jenkins wv. 
Stetson, 9 Allen (Mass.) 128. 


_ [ec] Voluntary covenant under seal 
is not contrary to public policy. 
Krell v. Codman, 28 N.E. 578, 154 
ape 454, 26 Am.S.R. 260, 14 L.R.A. 


Validity or invalidity of agreement 
to surrender custody of child in light 
ie ee policy see Parent and Child 


16. Osborn v. Hoyt, 184 P. 854, 181 
Cal. 336; Schirmer v. Nethercutt, 288 
P. 265, 157 Wash. 172. 


Effect of consideration illegal in 
nature or contrary to public policy see 
infra § 189. 


17. Cal.—Keefe v. Keefe, 125 P. 
929, 19 Cal.App. 310. 


Conn.—Strakosch vy. Connecticut 


rhe etc., Co., 114 A. 660, 96 Conn. 


Mo.—Sharkey v. McDermott, 4 S.W. 
107, 91 Mo. 647, 60 Am.S.R. 207 [rev 
16 Mo.App. 80]. 


Neb.—Best v. Grolapp, 99 N.W. 837, 
96 N.W. 641, 69 Neb. 811, 5 Ann.Cas. 
491, 9 Prob.Rep.Ann. 586; Teske v. 
Dittberner, 98 N.W. 57, 70 Neb. 544, 
113 Am.S.R. 802 [rev on other grounds 
91 N.W. 181, 65 Neb.'167, 101 Am.S.R. 
et ae on other grounds 88 N.W. 


Tex.—Jordan v. Abney, 78 S.W. 4 
97 Tex. 296. z ba 


Wash.—Velikanie vy. Dickman, 1 
P. 465, 98 Wash. 584. i 


See Francis v. Francis, 162 N.W. 
839, 180 Iowa 1191 (an agreement of 
deceased, not kept, to will his prop- 
erty to plaintiff, would not detract 
from her right to relief under the con- 
tract, performed on her part, that she 
should live with and keep house for 
him, and on his death should have 
his property); Rose y. Oliver, 52 P. 
176, 82 Or. 447 (recognizing rule). 


But see Davidson v. Davidson, 79 
S.H. 998, 1001, 72 W.Va. 747 (stating, 
as an objection to treating a promise 
as an offer to make a will, that how 
the promisor ‘‘was to give them his 
property, whether by deed or will, 
does not appear’). 


[a] Rule applied.—A contract for 
the possession of land and stating 
that after the promisor’s death “the 
land is willed to the above-named par- 
ties of the second part” has been held 
to sas Seniesa contract to make 
a will. ellwagen v. Grissom, : 
177 S.W. 636. Sone 


[b] Agreement, invalid as contract 
of adoption, may be valid as a con- 
tract to make testamentary provisions 
for the obligee, who has fully per- 
formed on his part. Egegstaff v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Seley 


whereby the disposition is to be effected is not spec- 
ified does not impair the validity of the agreement,!§ 
nor does the fact that the promisor is given his op- 
tion to transfer by will or conveyance.!® An instru- 
ment in the form of a will may of itself be a con- 
tract to leave the testator’s property in the manner 
therein provided,?° at any rate if delivered to the 
promisee.*1_ The agreement need not be executed in 
the form required in the execution of testamentary 
instruments.?? Except so far as affected by the pro- 
visions of the statute of frauds,?* or of other stat- 
utory provisions especially applicable to this class of 
contracts.**4 Such contracts need not be written 
and may be valid although made orally;?5 and it is 
not essential that the instrument expressing the 
promise contain any statement or recital of the con- 
sideration.2® An agreement in the nature of a con- 
tract to adopt or to treat the promisee as if he were 
the promisor’s natural child is different in character, 


Phelps, 226 P. 82, 99 Okl. 54; Thomp- 
ue v. Waits, (Tex.Civ.App.) 159 S.W. 


[ce] Contract not to make will.— 
A person may make a contract bind- 


Prob.Rep.Ann. 
99]. 


22. 
1272; 
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Stewart v. Todd, 173 N.W. 619, 
180 N.W. 146, 190 Iowa 283, 20 A.L.R. 
First Presbyterian Church of 
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however,?7 and rights as of inheritance under such 
contracts are dealt with elsewhere in this work.?® 


Nature. A contract to make a’ particular dispo- 
sition of one’s property by will has been said to be 
in nature and legal effect a covenant to stand seized 
to the use of the promisee, with use and power of 
disposition except by will continuing in the promisor 
for life.2® Such an agreement is not a sale,?° and 
has been held to create or vest no legal or equitable 
estate, in presenti, in the beneficiary,*? but is at 
most an agreement to convey in the future.*? It cre- 
ates, however, an indebtedness of the promisor with- 
in the rules as to conveyances in fraud of credi- 
tors;?3 and, after nonperformance, serves as the 
foundation of a debt. Such a contract is not a tes- 
tamentary disposition of property,®® and property 
received by virtue of it is property acquired by con- 
tract or purchase and not by gift, bequest, devise, or 
descent, even where willed to the promisee pursuant 


[aff 79 Il1App. 26. Caviness Si Rushton, 101 Ind. 
ve 


00, 51 Am.R. 


27. Stiles v. Beed, 130 N.W. 376, 
151 Iowa 86; Forsyth v. Howard, 170 
P. 21, 41 Nev. 305. 


ing himself not to devise his property 
to the prejudice of his heirs-at-law. 
Taylor v. Mitchell, 87 Pa. 518, 30 Am. 
R. 383; Gary v. James, 4 S.C.Eq. 
185. 


[d] Contract not to revoke or alter 
existing will—wWhite v. Winchester, 


92 A. 1057, 124 Md. 518, Ann.Cas. 
1916D 1156; Knox v. Perkins, (N.H.) 
163 A. 497. 


Contract to adopt and leave prop- 
erty to child see Adoption of Children 
§ 21 note 94. 


18. Sutton v. Hayden, 62 Mo. 101; 
Velikanie v. Dickman, 168 P. 465, 469, 
98 Wash. 584. See Green v. Whaley, 
197 S.W. 355, 271 Mo. 6386 (dictum to 
same effect). 


“A promise to leave property 5 
need not specify how title is to pass. 
It is sufficient if an agreement is 
shown that the promisee shall receive 
the property, or that it shall be left 
to him at the decease of the promis- 
or.” Velikanie v. Dickman, supra. 


19.- Smith v. Smith, 172 N.E. 32, 
340 Ill. 34. 


[a] Equitable rights of promisees 
are the same, in such a case, as they 
would be if only one method of ef- 
fecting the transfer were named in 
the contract. Smith v. Smith, 172 
N.E. 32, 340 Ill. 34. 


20. Walker v. Yarbrough, 76 So. 
390, 200 Ala. 458; Menke v. Duwe, 
280ne., LOGS, AL? Kan. °207;. Smith -y. 
McHenry, 207 P. 1108, 111 Kan. 659; 
Torgerson v. Hauge, 159 N.W. 6, 34 
N.D. 646. See Pershall v. Elliott, 163 
N.E. 554, 249 N.Y. 183 (assuming that 
a codicil may constitute a sufficient 
contract which the law will sustain as 
a legal obligation); Andrews v. An- 
drews, 29 S.E. 361, 122 N.C. 352, 3 
Prob.Rep.Ann. 440 (wherein a paper 
in the form of a will is described as 
“oa contract testamentary in its na- 
ture’). Compare Richardson vy. Orth, 
69 P. 455, 66 P. 925, 40 Or. 252, 7 Prob. 
Rep.Ann. 296 (writing in the form of 
a will held not a contract). And see 
cases infra note 21 


Instrument operative as will and 
also in another character generally 
see infra § 271. 

21. Bolman v. Overall, 2 So. 624, 80 
Ala. 451, 60 Am.R. 107; Whiton v. 
Whiton, 53 N.E. 722, 179 Ill. 32, 4 


Mt. Vernon v. Dennis, 161 N.W. 183, 
178 Towa 1352, L.R.A.1917C 1005; 
Stahl v. Stevenson, 171 P. 1164, 102 
Kan. 447, 844. 


[a] Pretermission of children.— 
(1) While failure to mention chil- 
dren of the testator may possibly af- 
fect the validity of a will as a tes- 
tamentary document, such a failure, 
in a contract to leave by will, even 
where the contract is in the form of 
a will, in no respect impairs the valid- 
ity of the contract which, contractual- 
ly considered, is valid and enforce- 
able according to its terms despite 
their omission. Torgerson v. Hauge, 
159 N.W. 6, 34 N.D. 646. (2) Rights 
of pretermitted children or issue gen- 
ee see Descent and Distribution §§ 
67-75. 


23. Effect of statute of frauds see 
Frauds, Statute of § 170. 


24. See statutory provisions; 
case infra note 25. 


[a] Agreement waiving prior con- 
tract and property settlement in con- 
sideration of a promise to leave the 
property in a particular way is unen- 
forceable under Gen. L. (Ter. ed) c 
259 § 5, providing that no agreement 
to make a will shall be binding unless 
in writing and signed by the person 
whose executor or administrator is to 
be charged or some person by him 
duly authorized. Taylor v. Ashe, 
(Mass.) 187 N.E. 548. 


and 


25. Gordon v. Spellman, 89 S.E. 
749, 145 Ga. 682, Ann.Cas.1918A ce 
Dilger v. McQuade, 148 N.W. 1085, 15 


Wis. 328; Murtha v. Donohoo, 136 RP 
W. 158, 149 Wis. 481, 41 L.R.A.N:S. 
246. See Sanger v. Huguenel, 211 P. 


349, 65 Mont. 236 (recognizing rule). 
And see cases infra this note. 


{a] In California, prior to the 
amendments of 1905 and 1907, to Civ. 
Code § 1624, and Code Civ. Proc. § 
1973, expressly requiring a writing, 
an agreement to devise was not re- 
quired to be in writing. O’Brien v. 
O’Brien, 241 P. 861, 197 Cal. 577; Doo- 
little v. McConnell, 174 P. 305, 178 Cal. 
697; Steinberger vy. Young, 165 P. 
432, 175 Cal. 81. 


[b] Agreement to die intestate is 
not within the provisions of statutes 
requiring agreements to devise or be- 
queath to be in writing. Cleaves vy. 
Kenney, 63 F.(2d) 682. 


28. See Adoption of Children § 22. 


29. Noble v. Metcalf, 47 So. 1007, 
157 Ala. 295; Bolman v. Overall, 2 So. 
624, 80 Ala. 451, 60 Am.R. 107. See 
Elliott v. Northern Trust Co., 178 aE 
App. 439 (to same effect). 


30. Stewart v. Smith, 91 P. 667, 6 
Cal.App. 152{ But see Parsell v. 
Stryker, 41 N.Y. 480, 486 (characteriz- 
ing such an agreement as “in legal 
effect a sale and purchase’). 


[a] It is hence not void because 
of its covering property having nei- 
ther an actual nor a potential exist- 
ence at the time, under statutes mak- 
ing such transactions void. Stewart 
v. Smith, 91 P. 667, 6 Cal.App. 152. 


[b] Contract to leave certain 
amount of money is not a contract for 
the sale of lands or goods. Welling- 
ee v. Apthorp, 13 N.E. 10, 145 Mass. 


31. Noble v. Metcalf, 47 So. 1007, 
157 Ala. 295; Stahl v. Stevenson, 171 
P. 1164, 102 Kan. 447, 844; Andrews 
v. Andrews, 29 S.E. 351, 122 N.C. 352, 
3 Prob.Rep.Ann. 440. See Cox v. 
Hutto, 113 So. 40, 216 Ala. 232; Stell-. 
wagen v. Grissom, (Mo.) 177 S.W. 
636 (both cases construing the in- 
strument as a contract to will rather 
than a deed); Fleming v. Fleming, 
174 N.W. 946, 180 N.W. 206, 184 N.W. 
296, 194 Iowa 71 [error dism 44 S.Ct. 
246, 264 U.S. 29, 68 L.Ed. 547] (recog- 
nizing rule). Butt see Price v. Craig, 
143 So. 694, 164 Miss. 42 (holding that 
such agreement, while it is to take 
effect in possession only on the death 
of the promisor, at the time of exe- 
cution: constitutes ‘tthe promisee the 
equitable owner of the property, ex- 
cept for the promisor’s life estate, 
while the latter, except as to such life 
estate, becomes a mere trustee of the 
legal title). 

32. Stewart v. 
6 Cal.App. 152. 


33. Ga Nun v. 
223, 216 N.Y. 608. 


Effect of fraudulent conveyance 
after contract to will property see in- 
fra § 204. 


34 Graham v. Wickham, 1 De G.J. 
ee 474, 66 Eng.Ch. 368, 46 Reprint 


35. 


Smith, 91 PY 667 


Palmer, 111 N.E. 


See infra § 238. 
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to the contract.?® 


promisor during his life.?? 


[§ 188] 2. Mutual Assent. 
as with others 


ance, is an essential element.?® 


tract, is not enough.* 


the contract.*? 


sé. Andrews v. Andrews, 199 P. 
981, 116 Wash. 513. 
Sz. Austin vi Davis) 216 IN. BE. 890; 


128 Ind. 472, 25 Am.S.R. 456, 12 L.R.A. 
120; Bird v. Jacobus, 84 N.W. 1062, 
113 Iowa 194, 6 Prob.Rep.Ann. 343. 


[a] @ne to whom proportion of 
estate is promised has no title, under 
the contract, to specific items going 
to make up the estate. Rogers v. 
Schlotterback, 138 P. 728, 167 Cal. 
35; Manchester v. Loomis, 195 N.W. 
958, 198 N.W. 102, 197 Iowa 1049. 


38. Agreement or mutual assent 
as requisite of contracts generally see 
Contracts § 46. 

39. Iowa.—Houlette  v. 
216 N.W. 679, 205 Iowa 687. 

La.—Caldwell v. Turner, 55 So. 695, 
029) Tae 19. 

N.H.—-Knox v. Perkins, 163 A. 497. 

Or.—Rose vy. Oliver, 52 P. 176, 32 
Or. 447. 

S.c.—Kerr v. Kennedy, 90 S.E. 177, 
BO ONS.Cr 149.05 

See Howe v. Watson, 60 N.E. 415, 
179 Mass. 30 (facts held to amount to 
offer and acceptance thereof). 

49. Blanc v. Connor, 141 P. 217, 167 
Cal. 719; Alexander v. Lewes, 175 P. 


572, 104 Wash. 32; Davidson v. Da- 
vidson, 79 S.E. 998, 72 W.Va. 747. 


fa] Time of 


Johnson, 


intent.—The time 
which is looked to in determining 
whether the requisite intent exists 
to support a contract to will is the 
time when the agreement is entered 
into. Alexander v. Lewes, 175 P. 572, 
104 Wash. 32. 


Burt v. McKibbin, (Mo.) 188 S. 
W. 187; Jordan v. Dutton, 1 Phila. 
(Pa.) 437; Kerr v. Kennedy, 90 S.E. 
177, 105 S.C. 496; Barnes v. Hobson, 
(Tex.Civ.App.) 250 S.W. 238 See 
Stennett v. Stennett, 156 N.W. 406, 
174 Iowa 431 (to same effect). And 
see cases infra note 43. 


42. Shakespeare v. Markham, 72 
N.Y. 400; He) ph Be v. Spencer, 58 A. 
766, 26 R.I. 237. See Nash v. Har- 
rington, 205 Py 354, 110 Kan. 636 (to 
same effect). 

[a] Negotiations for contract 
abandoned before any binding agree- 
ment to make a particular testamen- 
tary disposition is ever reached are 
insufficient. Spencer v. Spencer, 58 
A, 166;,.26 RI. 237. 


Certainty and definiteness as requi- 
site see supra § 187. 

43. Cal.—Blanc v. Connor, 141 P. 
Wil Shon (OW eit 

N.J.—Van Horn v. Demarest, 77 A. 
354, 76 N.J.Eq. 386, 77 N.J.Eq. 264. 

N.Y.—Pershall v. Elliott, 163 N.E. 
554, 249 N.Y. 183. 


A contract to leave the promisee 
not specific property, but such property as one has 
at his death, creates no trust in the property of the 


With such a contract, 
;?> mutual assent, or agreement to the 
terms, manifested by a sufficient offer and accept- 
There must be a con- 
tractual intent;+® a mere intention to make a par- 
ticular disposition of property, not reduced to con- 
The minds of the parties 
must meet as to the exact terms and conditions of 
There must be some positive prom- 


WILLS 


ed so acting.*® 


N.C.—Brown v. Williams, 145 S.E. 
233,196 N.C. 247. 


Pa.—In re Craig’s Estate, 148 A. 83, 
298 Pa. 235; Wright’s Est., 25 A. 877, 
155 Pa. 64 [aff 11 Pa.Co. 492]; Row- 
an’s Appeal, 25 Pa. 292; Pleasanton’s 
Est., 6 Pa.Dist. 5, 19 Pa.Co. 205; Jor- 
dan v. Dutton, 1 Phila. 437. 


Tex.—Barnes v. Hobson, (Civ.App.) 


250 S.W. 238; Ivey v. Lane, (Civ. 
App )522'5" Saw. 6: 
Eng.—In re Fickus, [1900] 1 Ch. 


331. 


See Hemping v. Hemping, 120 N.W. 
111, 141 Iowa 535 (an agreement by 
surviving children, voluntarily waiv- 
ing for the widow’s benefit their legal 
right to their distributive shares of 
their father’s estate during the re- 
mainder of her life, cannot be given 
effect as an agreement by her to make 
a will devising her interest in equal 
shares to the children, where no such 
promise or agreement was made in 
return for the waiver); Nash v. Har- 
rington, 205 P. 354, 110 Kan. 636 (to 
same effect). 


fa] Language held to negative in- 
tent that statement constituted offer. 
—Where testatrix, making a will in 
favor of her nephews, stated that if 
they did not carry out their agreement 
to live near her and manage her prop- 
erty she would find some one who 
would, there was no contract to make 
a will in favor of the nephews. Kerr 
Ve Mennedy0.90 (SiR die 1O0oS Cn 40 6. 


[b] Use of term “legitimate heir” 
in petition for adoption does not con- 
stitute an agreement by the adoptive 
parents to leave all their property to 
the child on their deaths “legitimate” 
meaning nothing more than lawful. 
Corison v. Williams, 208 Solos 
Cal.App. 282. 


44. Crawford v. Briant, 53 F.(2d) 
754; Francis v. Francis, 162 N.W. 839, 
180 Iowa 1191; McKeegan y. O’Neill, 
22 S.C. 454. 


45. U.S.—Crawford v. Briant, 53 F. 
(2d) 754, 757 ber yo: Cromwell v. 
Simons, 280 F. 663 [cert den 42 S.Ct. 


463, 258 U.S 630, 66 L.Ed. 800, and 
quot Cyc]; Simons y. Cromwell, 262 
one . 


Cal.—Blane v. 
ANGE TOENG Make 


Ky.—Armstrong’s Adm’r v. Shan- 
non, 197 S.W. 950, 177 Ky. 547; Hin- 
ton v. Gano’s Heirs, 6 Ky.L. 526. 


La.—Caldwell v. Turner, 55 So. 695, 
HO. wicks oleh 


Mass.—Wellington y. Apthorp, 13 
N.E. 10, 145 Mass. 69. 


Mich.—Sieg v. Sendelbach, 240 N. 
W. 75, 256 Mich. 456. 


Mo.—Collier v. Porter, 16 S.W.(2d) 
49, 322 Mo. 697; Woodard v. Stowell, 
222 S.W. 815; Steele v. Steele, 61S. W. 


Connor; 141. Bo 207, 


[§§ 187-188 


ise or agreement,‘® either an offer intentionally de- 
signed as the basis of a bargain or a representation 
intentionally made to induce, and which does induce, 
action in a particular manner.*+ 
oral or written, of an intent to give property by will 
to another do not ordinarily amount to an offer to 
do so;*® but a statement cast merely in the form of 
an intention may constitute an offer where, in view 
of accompanying language or circumstances, 
designed to induce action in a particular manner and 
manifests a purpose to carry out the intention men- 
tioned in return for the person to whom it is address- 
The contract may be found in an ex- 


Mere statements, 


it as 


815, 161 Mo. 566; Smith v. Davis’ Es- 
tate, 230 S.W. 670, 206 Mo.App. 446. 


N.J.—Van Horn v. Demarest, 77 A. 
354, 76 N.J.Eq. 386, 77 N.J.Eq. 264. 


N.Y.—Pershall v. Elliott, 163 N.E. 
554, 249 N.Y. 183; Wildman v. Jones, 
135 N.Y.S. 428, 150 App.Div. 514 [ap- 
peal dism) 102) NeE. 1117, (209 sNews 
531]; Reilly v. Burkelman, 134 N.Y.S. 
13, 149 App.Div. 548; Gall v. Gall, 19 
N.Y.S. 332, 64 Hun 600, 29 Abb.N.Cas. 
19 [aff 34 N.E. 515 mem, 138 N.Y. 675 
mem]; Spraker v. Dow, 1 N.Y.S. 240, 
48 Hun 619; Stillwell v. Bateman, 145 
N.Y.S. 321, 83 Misc. 589; Wilson v. 
Heath, 53 N.Y.S. 66, 23 Misc. 714; 
In re Stewarts’ Estates, 47 N.Y.S. 
1065, 21 Misc. 412. 


N.C.—Brown v. Williams, 145 S.E. 
233, 196 N.C. 247. 


Pa.—Reynolds v. Williams, 127 A. 
473, 282 Pa. 148; In re Chapman’s Hs- 
tate, 87 Pa.Super. 333; Jordan v. Dut- 
ton, 1 Phila. 437. See In re Craig’s 
Est., 148 A. 83, 298 Pa. 235 (to same 
effect). 


Tex.—Dyess v. Rowe, 
177 S.W. 1001. 


Wash.—Mitchell v. Pirie, 80 P. 774, 
388 Wash. 691. 


(Civ.App.) 


W.Va.—Davidson v. Davidson, 79 
S.E. 998, 72 W.Va. 747. 
Eing.—In re Fickus, [1900] 1 Ch. 


331. 


Ont.—Sheehan v. Canada Mercantile 
Trust, Co JLtdi, 46. Ontab, (587) ime 
45 Ont.L. 422]. 


See Kisor v. Litzenberg, 212 N.W. 
343, 203 Iowa 1183 (recognizing rule); 
Scoggins v. Smith, 9 S.E. 971, 31 S.C 
605 (to same effect). 


46, Smith v. Smith, 5 Bush (Ky.) 
625; Hammersley v. De Biel, 12 CLE& 
F. 45, 8 Reprint 1812. See Cromwell 
v. Simons, 280 F. 663 [cert den 42 S.Ct. 
463, 258 U.S. 630, 66 L.Ed. 800] (recog- 
nizing rule). Compare Townsend v. 
Vanderwerker, 160 U.S. 171, 16 S.Ct. 
258, 40 L.Kad. 383. 


And see cases infra this note. 


[a] Requirements stated.—‘“Dec- 
larations of testamentary intentions 
and purposes . - tin order} to 
constitute a contract to make a will 

must at least be made under 
circumstances which give the pro- 
posed beneficiary the right to assume 
that they are made in consideration 
of a promise or an act on his part and 
with the intention to contract, and so 
assuming he must act thereon to his 
detriment.” Crawford v. Briant, 53 F. 
(2d) 754, 757. 


[b] Language of letter held to 
constitute offer.—Ozias v. Scarcliff, 
205 N.W. 986, 200 Iowa 1078; Schutt 
v. M. E. Church Missionary Soc., 3 A. 
398, 41 N.J.Eq. 115. 


[ec] Uncommunicated statements 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 188-189] 


press promise or may be inferred as a conclusion of 
fact from the circumstances surrounding the par- 
ties.*7 It is not necessary that the offer be expressed 
with technical legal precision in phraseology, it be- 
ing sufficient that the promisor uses such language 
A mere offer, unac- 


as to make his purpose clear.*® 
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cepted, makes no binding contract;*® there must be 


an acceptance®® which must be on the terms of the 
offer in order to be binding on both parties.°* 
ceptance may consist not alone of a promise, but, 


when contemplated by the offer, of 


of intention cannot form the basis of 
a contract to leave property, as con- 
duct cannot be said to have been in 
reliance on them. Ivey v. Lane, (Tex. 
Civ.App.) 225 S.W. 61. 


47. Knox vy. Perkins, (N.H.) 163 A. 
497; Robinson v. Raynor, 28 N.Y. 494 
[rev 36 Barb. 128]. See Dyess v. 
Rowe, (Tex.Civ.App.) 177 S.W. 1001 
(recognizing rule). 


{a] Facts held not to constitute 
implied offer—Where a_— grantor 
agreed with the grantee not to change 
a will leaving property to one having 
an outstanding claim to the property 
constituting a cloud on title, until 
after such person executed a con- 
firmatory deed, as a further assur- 
ance of title, that arrangement, even 
though known to the person having 
such claim, was not an implied offer 
to her that, if she would execute the 
confirmatory deed, the grantor would 
thereafter not alter the provision 
made for her to her detriment. Drey- 
er v. Hyde, 167 N.E. 583, 251 N.Y. 450 
[am of remittitur den 168 N.E. 440, 
ZOOL Ne. OOS 1c 


{[b] Promise may be implied from 
silence where one to whom a proposi- 
tion respecting a contract to will fs 
made keeps silent knowing that his 
silence will be deemed assent, since 
one standing silent under such cir- 
cumstances should not be allowed to 
deny the natural interpretation of his 


conduct. Knox vy. Perkins, (N.H.) 
163 A. 497. 
48. Sutton v. Hayden, 62 Mo. 101. 


[a] Contract to “bring up” child 
imposes no obligation to will any of 
the foster parent’s property to such 
child. In re Bamber’s Estate, 265 N. 
Y.S. 798, 147 Mise. 712. See Baumann 
v. Kusian, 129 P. 986, 164 Cal. 582, 44 
L.R.A.N.S. 756 (similar holding as to 
promise to rear and educate child and 
treat it in all respects as promisor’s 
child). 


49. Hankins v. Young, 
380, 174 Iowa 383 

50. Hankins v. Young, supra. 

51. Hankins v. Young, supra. 


52. lTowa.—Hankins v. Young, 156 
N.W. 380, 174 Iowa 383. 

Me.—Brackenbury v. Hodgkin, 102 
A. 106, 116 Me. 399. 


Mass.—Wellington v. Apthorp, 
N.E. 10, 145 Mass. 69. 


Mo.—Sutton v. Hayden, 62 Mo. 101. 
N.J.—Anderson v. Eggers, 47 A. 
72 61 N.J.Eq. 85. [rev on other 


grounds 49 A. 578, 63 N.J.Hq. 264, 55 
L.R.A. 570]. 


Pa.—Snyder v. McGill, 
265 Pa. 122. 

Va.—Burdine vy. Burdine, 36 S.E. 
992, 98 Va. 515, 81 Am.S.R. 741. 

See Clark v. Cordry, 69 Mo.A. 6 (to 
same effect). 

[a] Offer in form of option did not 
lapse merely because of the fact that 
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156 N.W. 


13 


108 A. 410, 


Ac- 
the performance 


fifteen vears intervened between the 
time when it was first proposed and 
the time when the offerer called on 
the promisee for performance of the 
acts constituting acceptance thereof. 
Doolittle v. McConnell, 174 P. 305, 178 
Cal 697: 


53. Brackenbury v. Hodgkin, 
A. 106, 116 Me. 399; Snyder v. McG 
VOSMeARS Alls i2 6b ae eee eeu un - 
Reed’s Estate, 192 Ill.App. 453. 


Sufficiency as consideration of acts 
unaccompanied by promise see infra § 
189. 


54. Jaffee v. Jacobson, 48 F. 21, 
CGA. 11; Kisor -v..itzenbers,: 212 
N.W. 3438, 203 Iowa 1183. 


[a] Acceptance by third party 
beneficiary of the provisions of such 
a contract made in his favor is pre- 
sumed. Ver Standig v. St. Louis Un- 
Wo Soak Co., (Mo.App.) 62 S.W.(2d) 
1094. 


[b] Communication through third 
person.—An offer to leave property by 
will need not be made directly to the 
offeree but may be communicated 
through a third person, even though 
such person is not strictly an agent, 
and form the basis for a valid con- 
tract if accepted by action on the part 
of the offeree after being apprised 
thereof by the intermediary. Hankins 
v. Young, 156 N.W. 380, 174 Iowa 383. 


ae 


55. See Contracts §§ 144-244. 
56. Cal.—Blanec vy. Connor, 141 P. 
217, 167 Cal. 719; Schaadt v. New 


York Mut. L. Ins. Co., 84 P. 249, 2 Cal. 
ADO walps 


Ind.—Caviness v. Rushton, 101 Ind. 
500, 51 Am.R. 759. 


Iowa.—Houlette v. Johnson, 216 N. 
W. 679, 205 Iowa 687; Stewart v. 
Todd, 173 N.W. 619, 180 N.W. 146, 
190 Iowa 283, 20 A.L.R. 1272; Kelly 
v. Kelly, 130 N.W. 380. 


Ky.—Price’s Adm’x Me Price’s 
Adm’x, 64 S.W. 746, 66 S.W. 529, 111 
Ky. 771, 23 Ky.L. 1086, OMEL 1947. 


Me.—Dufour v. Stebbins, 145 A. 893, 
128 Me. 133. 


Md.—Owings’ 
LPAI IDs odele 


Mont.—Sanger v. Huguenel, 211 P. 
249, 65 Mont. 236. 


N.J.—Drake v. Lanning, 24 A. 378, 
49 N.J.Eq. 452. 


N.Y.—Pershall v. Elliott, 163 N.E. 
554, 249 N.Y. 183; Gall v. Gall, 19 
N.Y.S. 332, 64 Hun 600, 29 Abb.N.Cas. 
19 [aff 34 N.H. 515 mem, 138 N.Y. 675 
mem]; Spraker v. Dow, 1 N.Y.S. 240; 
Myers v. Cronk, 45 Hun 401 [aff 21 
N.E. 984, 113 N.Y. 608]; Colt v. O’Con- 
nor, 109) INjV-S3 63:9, 59) Misei"33: 
Blaine v. Richardson, 193 N.Y.S. 612; 
Cross v. Hoy, 166 N.Y.S. 516. 


N.C.—East v. Dolihite, 72 N.C. 562. 


Okl.—Louthan v. Johnson, 239 P. 
173) UL IN@K. L705 


Or.—Tate v. Emery, 9 P.(2d) 136, 


Case, 1 Bland 370, 


[§ 189] 3. Consideration. 
the rule applicable to contracts generally,®° a con- 
tract to make a will must be supported by a sufficient 
valid consideration,®® except where it is a contract 
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of acts of the kind which the offer calls for,°? and 
no formal statement of acceptance, written or ver- 
bal, is necessary.°* 
ment of such a contract that it has been entered in- 
to with a third party for the promisee’s benefit, if 
the latter has acted under and executed it.** 


It is no objection to the enforce- 


In accordance with 


139"Or. 214; Bagley v. Bagley, 222 P. 
722, 110 Or. 368; Rose v. Oliver, 52 
Pe AinvG, wozeOrs, 44.0. 


Pa.—King’s Estate, 24 A. 661, 150 


Pa. 143; Lewallen’s Estate, 27 Pa. 
Super. 320; Eldred’s Estate, 9 Pa.Dist. 
420; Pleasanton’s Estate, 6 Pa.Dist. 


5, 19 Pa.Co. 205. See In re Chapman’s 
Est., 87 Pa.Super. 333 (to same effect). 


25 RI. 239. 
Tenn.—Saure v. McClanahan, 
A.) 57 S.W.. 359. 


Tex.—Bartlett v. Terrell, (Civ.App.) 
2929S. Wa 278. 


Wis.—In re Brill’s Estate, 197 N.W. 
802, 183 Wis. 282. 


Ont.—Sheehan v. Canada Mercantile 
Trust Co., Ltd., 46 Ont.L. 581 [rev 45 
Ont.L. 422]. 


And see cases passim 
section. 


[a] Sufficient consideration may 
be (1) living with the promisor (Kisor 
v. Litzenberg, 212 N.W. 343, 203 lowa 
1183; Hastman v. Eastman, 104 A. 
1, 117 Me. 276; Bassett v. American 
Baptist Publication Soc., 183 N.W. 747, 
215 Mich. 126, 15 A.L.R. 213; Schutt 
v. Methodist Hiplecopel Church Mis- 
sionary Soc., 3 A. 398, 41 N.J.Eq. 115; 
Gary v. James, ‘4 S.C.Eqa. 185; Jef- 
ferson v. Simpson, 98 S.E. 212, 83 W. 
Va. 274), (2) or allowing one’s child 
to live with him (Oles v. Wilson, 141 
P. 489, 57 Colo.,246; Bassett v. Ameri- 
can Baptist Publication Soc., 183 N.W. 
CAN, 215s Machi 12655) 15m Aalunkem odor 
Winne v. Winne, 59 N.E. 832, 166 N.Y. 
263, 82 Am.S.R. 647, 6 Prob.Rep.Ann. 
488) (3) as his foster child (Laird 
v. Vila, 100 N.W. 656, 93 Minn. 45, 
106 Am.S.R. 420; Sharkey v. McDer- 
mott, 4 S.W. 107, 91 Mo. 647, 60 Am. 
S.R. 270 [rev 16 Mo.App. 80]; Heath 
v. Heath, 42 N.Y.S. 1087, 18 Misc. 520; 
Thompson v. Waits, (Tex. Cive App.) 
159 S.W. 82), (4) or leaving one’s 
business and traveling a considerable 
aietancs to see and assist the promis- 

(Spencer yv. Spencer, 55 A. 637, 25 
ia. I. 239), (5) or giving him the privi- 
lege of naming a child (Freeman v. 
Morris, 109 N.W. 9838, 131 Wis. 216, 
11 Ann.Cas. 481, 120 Am.S.R. 1038), 
(6) or supporting him (Fuchs v. 
Fuchs, 48 Mo.App. 18; Olsen v. Hoag, 
221 P. 984, 128 Wash. 8. See Corcoran 
Vv. Kennedy, 163) N-YcS) 703) 177 App: 
Div. 63 [where decedent’s. sister 
agreed to live with her and support 
her for life in consideration of being 
left her property, and the sister exe- 
cuted her part of the contract, it was 
not unenforceable because death 
speedily intervened]), (7) or another 
in whom he was interested (Robinson 
v. Foust, 68 N.E. 182, 31 Ind.App. 384, 
99 Am.S.R. 269; Matter of Steglich’s 
Estate, 86 N.Y.S. 257, 91 App.Div. 75), 
(8) or making provision for his sup- 
port (Chase v. Sittevens, 166 P. 1035, 
34 Cal.App. 98), (9) or paying him an 
annuity (Garard v. Yeager, 56 N.B. 
237, 154 In. 253; Price v. Price, 6% 


(Ch. 


infra this 
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S.W. 529, 64 S.W. 746, 111 Ky. 771, 23 
Ky.L. 1086, 1911, 1947; Goodin v. 
Cornelius, 200 P. 915, 101 Or. 422), 
(10) or acceptance of a loan from the 
promisor at a higher rate of interest 
than is elsewhere obtainable (Ball v. 
James, 158 N.W. 684, 176 Iowa 647), 
(11) or extending or agreeing to ex- 
tend the time for payment of a debt 
(Murtha v. Donohoo, 136 N.W. 158, 
149 Wis. 481, 41 L.R.A.N.S. 246), (12) 
or caring for the testator (Cox v. 
Hutto, 113 So. 40, 216 Ala. 232; Bur- 
meister v. Hamann, 226 N.W. 10, 208 
Iowa 412; Dillon v. Gray, 123 P. 878, 
87 Kan. 129; Sutton v. Hayden, 62 Mo. 
101; Anderson v. Eggers, 47 A. 727, 
61 N.J.Eq. 85 [rev on other grounds 
49 A. 578.63 N.J. Hq. 264, 55 L.R.A. 
570]; Brady v. Smith, 28 N.¥.S. 776, 
8 Mise. 465; Torgerson v. Hauge, 159 
INGIWiewO; 264 IN. Dy 646%) Worden) Fv. 
Worden, 165 P. 501, 96 Wash. 592) 
(18) or another in whom he was in- 
terested (Robinson v. Raynor, 28 N.Y. 
494 [rev 36 Barb. 128]), (14) or agree- 
ing to care for and support him, par- 
ticularly when coupled with a recog- 
nition of past conduct of like char- 
acter (Alexander v. Lewes, 175 P. 572, 
104 Wash; 32), (15) or rendering 
services to him (Darnell yv. Toney, 154 
S.E. 379, 41 Ga.App. 673; Lee v. Car- 
ter, 52 Ind. 342; Noyes v. Noyes, 112 
N.E. 850, 224 Mass. 125; Wellington 
v. Apthorp, 13 N.E. 10, 145 Mass. 69; 
Sword v. Keith, 31 Mich. 247; Clark 


v. Cordry, 69 Mo.App. 6; Stone v. Pen- 
nock, 31 Mo.App. 544; Parsell v. 
Stryker, 41 N.Y. 480; Earnhardt v. 


Clement, 49 S.B. 49, 187 N.C. 91; Lipe 
V. Houck, 88 S.h. 297, 128 N:C. 115: 
See Spraker v. Dow, 1 N.Y.S. 240, 48 
Hun 619 [recognizing rule]), (16) or 
giving up or compromising a claim 
(Kremar v. Kremar, 211 N.W. 699, 
202 Iowa 1166; Price’s Adm’x v. 
Price’s Adm’x, 66 S.W. 529, 64 S. 
Ween aGrtldds Kove (Tp ao enya, 908.6; 
1911, 1947; Smith v. Smith, 5 Bush 
(Ky.) 625; Wright: v. Tinsley, 30 
Mo. 389; Holcombe v. Griggs, 73 
A. 87, 78 N.J.Liaw 186; Clawson v. 
Brewer, 58. A. 598, 67 N.J.Eq. 201; 
Sarasohn v. Kamaiky, 86 N.E. 20, 193 
INevorc0ss ine ve .warrell375 NUYS: 
542, 71 App.Div. 219; Carstairs v. Bo- 
mar, (Tex.Civ.App.) 48 S.W.(2d) 786; 
Borchardt v. Citizens’ State Bank of 
Wausau, 245 N.W. 102, 210 Wis. 1038. 
See Colt v.. O’Connor, 109 N.Y.S. 689, 
59 Misc. 83 [recognizing rule]), (17) 
even though it is a doubtful one, if it 
is not groundless and is asserted in 
good faith (Partello v. White, 196 N. 
W. 719, 197 Iowa 24; Stahl v. Steven- 
son, 171 P. 1164, 102 Kan. 447, 844; 
Holcombe v. Griggs, 73 A. 37, 78 N.J. 
Law 186; Sarasohn v. Kamaiky, 86 
N.E. 20, 193 N.Y. 208; Kine v. Farrell, 
KpueNawnon p4a) ile App.Div. 209s. e- 
wallen’s Est., 27 Pa.Super. 320; Car- 
stairs v. Bomar, (Tex.Civ.App.) 48 S. 
W.(2d) 786), (18) or transferring or 
surrendering the promisee’s interest 
in another estate (Stewart v. Smith, 
91 P. 667, 6 Cal.App. 152; Chantland 
v. Sherman, 125 N.W. 871, 148 Iowa 
352; Whitte v. Winchester, 92 A. 1057, 
124 Md. 518, Ann.Cas.1916D 1156; 
Webb v. Woodcock, 290 P. 751, 134 Or. 


3119; Barnes v. Hobson, (Tex.Civ. 
App.) 250 S.W. 238; Perkins v. Allen, 
234 P. 25, 18338 Wash. 455. See Keefe 


v. Keefe, 125 P. 929, 19 Cal.App. 310 
[to same effect]), (19) or surrendering 
documentary evidence of title (Partel- 
lo v. White, 196 N.W. 719, 197 Iowa 
24), (20) or consenting to withdrawal 
from such estate by the promisor of 
more than she is at the time entitled 
to take from it (Whiton v. Whiton, 53 
N.E. 722, 179 Ill. 32, 4 Prob.Rep.Ann. 
522 [aff 76 Ill.App. 5538]), (21) or 
personally raising the cash or obli- 
gating one’s self to satisfy the 
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promisor’s claim to such estate (New- 
ton v. Newton, 48 N.W. 450, 46 Minn. 
33), (22) or the bequest or convey- 
ance of, or agreement to convey or 
bequeath, property to him (Manning 
v. Pippen, 5 So. 572, 86 Ala. 357; Muel- 
ler v. Batcheler, 109 N.W. 186, 1381 
Iowa 650; Bird v. Jacobus, 84 N.W. 
1062, 113 Iowa 194, 6 Prob.Rep.Ann. 
343; Wright v. Wright, 285 S.W. 188, 
215 Ky. 394; Brown v. Webster, 134 
N.W. 185, 90 Neb. 185, 37 L.R.A.N.S. 
1196. See Manchester v. Loomis, 181 
N.W. 415, 191 Iowa 554 [dictum to 
same effect]; Krell v. Stein, 127 N.Y. 
S. 150 [recognizing rule]), (23) in 
some cases even though the promisee, 
after he conveys, continues to receive 
and retain the rents and profits from 
such property (Bird v. Jacobus, 84 N. 
W. 1062, 113 Iowa 194, 6 Prob.Rep. 
Ann. 343), (24) or to a third person 
at his request for his benefit (Owings’ 
Case, 1 Bland (Md.) 370, 17 Am.D. 311; 
Smith v. Thompson, 230 N.W. 156, 250 
Micha 302)U7 8 Ack Re esos Laylorany. 
Mitchell, 87 Pa. 518, 30 Am.R. 383; 
Halleran v. Moon, 28 Grant Ch. (Ont.) 
219), (25) or forbearance of the 
promisee by agreement from making 
a will during his lifetime (Braden v. 
Neal, 295 P. 678, 132 Kan. 387), (26) 
or returning to premises and making 
repairs thereon (Ozias v. Searcliff, 205 
N.W. 986, 200 Iowa 1078; Goodin v. 
Cornelius, 200 P. 915, 101 Or. 422), 
(27) making improvements on land, 
tending toward the amelioration and 
betterment of the owner’s condition 
(Osborn v. Hoyt, 184 P. 854, 181 Cal. 
336), (28) and an agreement by a 
naturalized citizen, who was a child- 
less widower, to leave all his estate 
to a nephew who resided in a foreign 
country, if he would come to this 
country and become a citizen thereof, 
is Supported by a valid consideration, 
and when performed by the nephew 
the agreement is binding (Evans v. 
Moore, 93 N.E. 118, 247 Ill. 60, 189 Am. 
S.R. 302). (29) Where a father and 
son, interested in the organization 
of a corporation, agreed with each 
other and the other incorporators that 
the one first dying would leave his 
stock to ithe survivor of the two, such 
agreement was supported by a suffi- 
cient consideration. .Crofut v. Lay- 
CON CONAN LiSic, OC Gon ne,  Odcme (oO ONmae 
the oral contract of a husband, that, 
on the death of the wife, he would 
hold their property for life, and would 
will one half of the residue to her 
heirs, was made at or shortly prior 
to taking title to property in their 
joint names, all property having 
previously been held in her name, 
the taking of title in this ’fashion 
would be a sufficient consideration to 
support ithe contract. Tate v. Emery, 
OF PuUZa) i Loom Looe Orwal 4am Cody onsos 
a wife’s agreement to devise property 
to her children in consideration for 
the husband’s vesting title to the 
property in the husband and wife as 
tenants by the entireties has been 
held valid. Richardson v. City Trust 
Cor, 27 sEC2a)) 85. 


[b] Facts held not to constitute 
consideration.—(1) The transfer of 
a document from one in possession to 
the promisor having the right to pos- 
session is not a consideration for a 
promise to leave property. Schaadt v. 
New York Mut. L. Ins. Co., 84 P. 249, 
2 Cal.App. 715. (2) An infant plain- 
tiff’'s consent to his mother’s mar- 
riage and agreement to live wiith his 
prospective stepfather during minor- 
ity is not a sufficient consideration to 
support an alleged promise of the 
stepfather to leave property to the 
infant. Aiken y. English, 289 P. 464, 
131 Kan. 226. (3) Where promisees 
supposed tthemselves to have an in- 
terest under a will in a certain es- 
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tate, and, in return for the promise to 
bequeath, surrendered their claim to 
the promisor, but where actually they 


> 
* 
; 


# 


never had any interest under the will . 
which left the property to the promis- — 


or in fee, with mere precatory expres- 
sions as to the promisees, there was 
no consideration to support the 
promise. Quinton v. Kendall, 253 P. 
600, 122 Kan. 814. (4) An agreement 
whereby, in return for the promisee’s 
continuing to reside in a certain place, 
not with the promisor, and making 
arrangements to fund a certain debt, 
a promise to will premises was made, 
has been held an insufficient consid- 
eration where the promisee had no 
plans for removing elsewhere which 
were disturbed and the whole arrange- 
ment was designed to benefit the 
promisee and there were no elements 
of benefit to the promisor or detri- 
ment to the promisee connected with 
the agreement. Drake v. Lanning, 24 
A, 378, 49 N.J.Hq. 452. (5) Where 
the only Gonsideration claimed for an 
agreement between a mother, who 
was administratrix of her husband’s 
estate, and her two daughters, where- 
by each of ithe parties was to make a 
will in favor of the other two, was 
the reliance by the mother on such 
agreement in dealing with her hus- 
band’s estate, as a result of which 
she filed no accounts, mingled her 
property with the property of the es- 
tate, and used the income for the joint 
support of herself and daughters, re- 
gardless of its source, but the evi- 
dence showed that the administratrix 
had so dealt with the estate before 
the agreement for mutual wills was 
made, there was no sufficient con- 
sideration for the agreement to pre- 
vent revocation of a will by one of 
the daughters, even if the failure of 
administratrix to perform her legal 
duties would have been such consid- 
eration under any circumstances, es- 
pecially since the property of either 
would have gone to the other two, 
in the absence of any will, under De- 
cedent Estate L. § 98 subds 4, 6, and 
§ 100. Blaine v. Richardson, 193 N.Y. 
S. 612. (6) A mere accord executory, 
reserving to a promisee the right to 
maintain an original claim if the 
promisor does not make the promised 
provision in satisfaction thereof by 
will is not a consideration, there be- 
ing no surrender of the claim or other 
binding action by the promisee, and 
hence the promise is not the basis for 
an enforceable contract. Colt. =e 
O’Connor, 109 N.Y.S. 689, 59 Mise. 83. 
(7) Renting land from the promisor 
on his promising to leave it to the 
lessee has been held insufficient as a 
consideration, the rentals being com- 
pensation for the land and not a con- 
sideration for the agreement to de- 
vise. East v. Dolihite, 72 N.C. 562. 
(8) Moreover, executing a convey- 
ance of other lands to a third person 
in consideration of such promise has 
been held insufficient to serve as the 
foundation for a contract where such 
conveyance is expressly or impliedly 
conditioned on the making of the 
devise and is otherwise to be void. 
East v. Dolihite, 72 N.C. 562. (9) 
The surrender or compromise of an 
utterly groundless claim is not a con- 
sideration which will support an 
agreement to leave property in a par- 
ticulay way. Holder v. Harris, 253 P. 
869, 254 P. 1021, 121 Or. 4382. (10) A 
sixteen year oid girl’s promise to be a 
good girl until she was twenty-two 
is not a sufficient consideration for 
her uncle’s contract to will property 
to her. Barnes v. Hobson, (Tex.Civ. 
App.) 250 S.W. 238. 


_ [ec] Antenuptial agreement rest-. 
ing on the consideration of marriage 
has been held good as a contract to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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under seal.57 


at least one of these classes.®1 


forceable.** 


and will not sustain the contract.®7 


constitute a sufficient consideration.®% 


leave property. Thompson v. Tucker- 
Osborn, 69 N.W. 730, 111 Mich. 470; 
Sarasohn v. Kamaiky, 86 N.E. 20, 193 
N.Y; 203; Phalen v. U. S. Trust Co., 
78 N.E. 9438, 186 N.Y. 178, 7 L.R.A.N.S. 
741, 9 Ann.Cas. 595; Peck v. Vande- 
mark, 1 N.E. 41, 99 N.Y. 30 [aff 33 
Hun 214]; Rivers v. Rivers’ Ex’rs, 3 


S.C.Eq. 190, 4 Am.D. 609; Matter of 
Halpin, Ir.R. 8 Eq. 567. 
[da] Forbearance to  sue.—(1) 


While there are a number of author- 
ities recognizing as sufficient consid- 
eration for an agreement to leave 
property forbearance to prosecute a 
bastardy suit (Moore’s Adm’r v. Wa- 
gers’ Adm’r, 48 S.W.(2d) 15, 243 Ky. 
351; Bowling v. Bowling’s Adm’r, 300 
S.W. 876, 222 Ky. 396; Clark’s Adm’x 
v. Callahan, 288 S.W. 301, 216 Ky. 674; 
Davidson y. Davidsoa, 79 S.E. 998, 72 
W.Va. 747), (2) even though none has 
been threatened, if one is known to 
be contemplated (Bowling v. Bowling, 
300 S.W. 876, 222 Ky. 396), (8) or to 
sue on a claim against another estate 
(Purviance v. Purviance, 42 N.E. 364, 
14 Ind.App. 269), (4) or refraining 
from contesting a will making provi- 
sion for the promisor (Jolls v. Bur- 
gess, 233 N.W. 372, 252 Mich. 437), 
(5) there is other authority holding 
mere forbearance to sue insufficient 
as a consideration in the absence of 
any promise to forbear (Lewis v. 
Siegman, 296 P. 51, 297 P. 1118, 135 
Or. 660). (6) As consideration for 
contract generally see Contracts §§ 
193-206. 


[e] Recital of consideration (1) in 
an instrument has been held to sup- 
port the promise in ‘the absence of 
proof that there was in fact no con- 
sideration. Manchester v. Loomis, 
181 N.W. 415, 191 Iowa 554; Matter 
of Steglich’s Estate, 86 N.Y.S. 257, 91 
App.Div. 75. (2) Validity of con- 
tract to leave property which does not 
mention consideration see supra § 187. 


{f] Subsequent contract reaifrm- 
ing prior one, which was invalid for 
want of consideration, being merely a 
reaffirmation of the earlier contract, 
and the later agreement and every- 
thing done pursuant to it being ref- 
erable to the earlier, the fatal lack 
of consideration infects the later 
agreement and renders it unenforce- 
able. Mulkey v. Allen, (Tex.Commn. 
App.) 36 S.W.(2d) 198 [rev (Civ.App.) 
19 S.W.(2d) 936]. 


{g] Writing as importing consid- 
eration.—Under Code § 3069, where 
the contract to leave property is in 
writing, it imports a consideration. 
Kremar v. Kremar, 211 N,.W. 699, 202 
Iowa 1166; Manchester v. Loomis, 181 


- 


A sufficient consideration may con- 
sist of a benefit to the promisor,°® or a detriment to 
the promisee,°® or hoth;®° but it must fall within 
It must have some 
value in the eyes of the law;°? but in the absence of 
fraud or overreaching, the promisor, if competent, 
ean fix on anything not in itself unlawful as a con- 
sideration and put his own value on it,°* and wheth- 
er it is equivalent to the promise to leave the prop- 
erty in that respect is for the determination of the 
parties at the time they make the bargain,®* al- 
though, of course, the adequacy of the consideration 
is material, under the rules applicable to specific 
performance generally,®® in determining whether 
particular contracts of this type are specifically en- 
A notice, even though expressed in the 
promise, is not consideration either legal or equitable 
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A promise may 
Moreover, a 


N.W. 415, 191 Iowa 554. 


57. Krell v. Codman, 28 N.E. 578, 
154 Mass. 454, 26 Am.S.R. 260, 14 L. 
R.A. 860. 


58. Drake v. Lanning, 24 A. 378, 49 
N.J:Eq. 452; Jefferson v. Simpson, 98 
S.E. 212, 83 W.Va. 274. 


59. Drake v. Lanning, 24 A. 378, 
49 N.J.Eq. 452. 


60. Drake v. Lanning, supra. 


61. Schaadt v. New York Mut. L. 
Ins. (Co., 84 RP? 2497-2) CalApp, (15; 


62. Quinton v. Kendall, 253 P. 600, 
122 Kan. 814; Lewallen’s Est., 27 Pa. 
Super. 320. 


63. Alexander v. Lewes, 175 P. 572, 
104 Wash. 32. 


64. Garard v. Yeager, 50 N.E. 237, 
154 Ind. 253; Bell v. Hewitt, 24 Ind. 
280; Burmeister v. Hamann, 226 N. 
W. 10, 208 Iowa 412; Kisor v. Litzen- 
berg, 212 N.W. 343, 203 Iowa 1183; 
Brady v. Smith, 28 N.Y.S. 776, 8 Misc. 
465; Lewallen’s Est., 27 Pa.Super. 320. 
See Lovett v. Lovett, 155 N.E. 528, 157 
N.E. 104, 87 Ind. App. 42 (applying rule 
to personal services whose value was 
incapable of pecuniary admeasure- 
ment); Moore v. Wager, 48 S.W.(2d) 
15, 243 Ky. 351 (to same effect); Krell 
v. Codman, 28 N.E. 578, 154 Mass. 454, 
26 Am.S.R. 260, 14 L.R.A. 860 (rec- 
ognizing rule); Blaisdell v. Spencer, 
208 N.Y.S. 495, 124 Misc. 302 (to same 
effect). 


[a] Where promisor has received 
entire consideration asked, the ade- 
quacy of the consideration is not 
open to question in an action brought 
to enjoin the revocation of a will exe- 
cuted pursuant to the agreement. 
Lovett v. Lovett, 155 N.E. 528, 157 
N.E. 104, 87 Ind.App. 42. 


65. See Specific Performance §§ 
122-125. 
66. See Specific Performance § 309 


text and note 74. 


67. Pershall v. Elliott, 163 N.E. 554, 
249 N.Y. 183. 


68. Pfeiffer v. Kemper, 244 I1l.App. 
474; Hermann v. Ludwig, 174 N.Y.S. 
469, 186 App.Div. 287; Kloberg v. 
Teller, 171 N.Y.S. 947, 103 Misc. 641; 
Crary v. McCrory, 9 Ohio N.P.N.S. 1. 


69. Wellington v. Apthorp, 13 N.E. 
10, 145 Mass. 69; Clark v. Cordry, 69 
Mo.App. 6; Burdine v. Burdine, 36 
S.E. 992, 98 Va. 515, 81 Am.S.R. 741. 


70. Colo.—Oles v. Wilson, 141 P. 
489, 57 Colo. 246. 


Iowa.—Burmeister vy. Hamann, 226 
N.W. 10, 208 Iowa 412. 
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consideration exists sufficient to support the con. 
tract although it consists of acts to be performed by 
the offeree and contemplates no enforceable prom- 
ise by him, thus involving no mutual binding obliga- 
tion on his part,®® at any rate if such acts have been 
fully performed by the promisee,’® although, under 
the general rules applicable to mutuality as a re- 
quirement for specific performance,‘ 
tracts, to be specifically enforced, must be mutual.?? 
The conferring of a benefit to which the promisor is 
already lawfully entitled,’* or the doing of that 
which it is the promisee’s legal duty to do,** does not 
constitute consideration; but the doing of acts which 
there is only a moral or social obligation to perform 
is sufficient for 
promisor, if it forms no part of the inducement for 
the promise and is given without any reference 
thereto, and not as part of any bargain, cannot be 
made to serve as consideration.7® While, in jurisdic- 


such con- 


this purpose.*° <A benefit to the 


Mo.—Sutton v. Hayden, 62 Mo. 101. 


N.J.—Anderson vy. Eggers, 47 A. 727, 
729, 61 N.J.Eq. 85 [rev on other 
grounds 49 A. 578, 63 N.J.Eq. 264, 55 
L.R.A. 570]. 


N.Y.—Grundt v. Shenk, 225 N.Y.S. 
317, 222 App.Div. 82 [rev 217 N.Y.S. 
169, 127 Misc. 889, and aff 162 N.E. 
541, 248 N.Y. 602]. 


“A binding agreement on the part 
of the beneficiaries in such a case is 
not necessary. It is sufficient if, up- 
on the promise of testamentary dis- 
position in anticipation of services to 
be rendered, those services are after- 
wards actually rendered upon the 
strength of such promise. If services 
are so rendered, the promisor will not 
be permitted to recede from his prom- 
ise.” Anderson v. Eggers, supra. 


Want of mutuality where contract 
executed in general see Contracts § 
181. 


ye See Specific Performance §§ 18— 


72. See Specific Performance § 309 
text and note 79. 


73. ‘Schaadt v. New York Mut. L. 
Ins. Co., 84 P. 249, 2 Cal.App. 715. 


74. Robinson v. Foust, 68 N.E. 
182, 31 Ind.App. 384, 99 Am.S.R. 269; 
haa v. Bagley,. 222 P. %722,°110 Or. 


Subsequent marriage to promisee as 
invalidating contract made on con- 
sideration of living with, and caring 
for, promisor see infra § 202. 


75. Robinson v. Foust, 68 N.E. 182, 
31 Ind.App. 384, 99 Am.S.R. 269. See 
Matter of Steglich, 86 N.Y.S. 257, 91 
App.Div. 75 (to same effect). 


76. .Blane W., Connor, 141) Pre, 
167 ‘Cale 719: Colt’ O'Connor: 1109 
N.Y.S. 689, 59 Misc. 83. But see Stone 
v. Pennock, 31 Mo.App. 544, 554 (hold- 
ing that “the services, in the consid- 
eration of which the deceased made 
the contract, had not been rendered 
by the plaintiff, and she was under no 
legal obligation to render them; the 
mere fact, that she could have ren- 
dered them without the compensa- 
tion named in the contract, cannot 
prevent her from recovering that 
compensation when she accepted the 
contract and rendered the services 
called for by it’’). 


[a] Thus, where suit against the 
promisor by the promisee is discon- 
tinued, but the promisee’s act is pure- 
ly voluntary and is not based on any 
bargain with the promisor but on 
wholly unrelated grounds, the dis- 
continuance is not consideration for 
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tions refusing to permit third persons to assert con- 
tracts made for their benefit,’7 a contract based 
thereon may not be enforced by such persons, and it 
is essential that a consideration of some nature shall 
have proceeded from the beneficiary in order to ren- 
der the contract available,7® elsewhere the consider- 
ation may be sufficient to support the contract al- 
though it comes from persons other than the prom- 
isee asserting his rights under it,” or although the 
benefits under it flow not to the promisor, but to some 
Although no new 
or different consideration is given, a continuing con- 
sideration is sufficient to support a new promise or 
ratification where the contract was unenforceable, 
on other grounds, as originally made.*? 


third person designated by him.*° 


Past consideration. 


a promise to leave property to the 
promisee. Colt v. O’Connor, 109 N.Y. 
S. 689,59, Mise. 83. 


77. See Contracts § 808. 


78. Ragan v. National City Bank 
of Rome, (Ga.) 170 S.E. 889. 


79. Seaver v. Ransom, 120 N.H. 
BIO) BEL ING Ss Wiel; eae Uplsiy alsie Abeba 
lor v. Mitchell, 87 Pa. 518, 30 Am.R. 
383. 

[a] hus, where two children of 
the promisor convey their interest in 
property to a third person in return 
for his agreement not to make a will 
but to allow his property to go by 
the rules of descent, the promise may 
be enforced by a third child who has 
himself given up nothing. Taylor v. 
Mitchell, 87 Pa. 518, 30 Am.R, 383. 


80. Matter of Steglich, 86 N.Y.S. 
257, 91 App.Div. 75. 


81. Skinner v. Rasche, 176 N.Y.S. 
942, 165 Ky. 108. 


Ratification of contract see infra § 
203. 


e2. Pershall v. Elliott, 163 N.E. 
554, 249 N.Y. 183; Alexander v. Lew- 
es, 175 P. 572, 104 Wash. 32. See 


Jilson v. Gilbert, 26 Wis. 637, 7 Am.R. 
100 (to same effect). And see cas- 
‘es infra this note. 


[a] Illustrations.—(1) A promise 
in consideration of services thereto- 
fore rendered the promisor at his re- 
quest has been held to be grounded on 
a sufficient consideration. Caviness 
v. Rushton, 101 Ind. 500, 51 Am.R. 
759; Murtha v. Donohoo, 136 N.W. 
158, 149 Wis. 481, 41 L.R.A.N.S. 246. 
(2) Debts barred by the statute of 
limitations, when revived by a new 
promise in the form of an agreement 
to leave property in a particular way, 
may constitute a sufficient considera- 
tion to support such promise (Hal- 
leran v. Moon, 28 Grant Ch. (Ont.) 
319), (3) at least when it is executed 
by the actual making of a will of the 
agreed tenor (Lovett v. Lovett, 155 
N.B. 528, 157 N.E. 104, 87 Ind.App. 
42). (4) Where a son and his wife 
conveyed a part of their interest in 
his father’s estate to his mother by 
an instrument alluding to a consid- 
eration and not designed as a gift, 
and the mother thereafter agreed to 
leave property to the son and daugh- 
ter-in-law, in consideration of the 
conveyance, it, although executed, af- 
forded a sufficient consideration to 
support the agreement as a contract 
for the disposition of her property. 
Manchester v. Loomis, 181 N.W. 415, 
191 Iowa 554. 


83. Pershall v. Elliott, 163 N.E. 
554, 249 N.Y. 183. See Spraker v. 


Under some circumstances, a 
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sufficient. 


Dow, 1N.Y.S. 240, 48 Hun 619 (to some 
effect). But see Carstairs v. Bomar, 
(Tex.Civ.App.) 48 S.W.(2d) 786 (dic- 
tum intimating that an agreement 
to release the promisor from a pre- 
cedent moral obligation may be suffi- 
cient consideration to support a con- 
tract). 


84. Sheehan y. Canada Mercantile 
MusteCon Mita 46 Ont, So lelr eve 


Ont.L. 422]. And see cases infra this 
note, 
{a] Mingled legal and illegal con- 


sideration.—Where a promise to leave 
property is based on matters which 
in part are legal and in part are il- 
legal, and the two are so inextricably 
interturned that it is impossible to 
separate them or to say how much 
of the promise depended on the legal 
and how much on the illegal elements, 
the whole consideration is tainted 
with, and vitiated by, the illegality. 
Sheehan v. Canada Mercantile Trust 
Co., Ltd., 46 Ont.L. 581 [rev 45 Ont. 
L. 422]. 


{b] Consideration contrary to pub- 
lic policy, such as, in some jurisdic- 
tions, a parent’s agreement to surren- 
der control and custody of a child 
(see Parent and Child § 12), is not 
effectual to support a contract to 
leave property, and where a contract 
purports to be based on such a con- 
Sideration, it is not enforceable. 
Hooks v. Bridgewater, 229 S.W. 1114, 
Iii Wex 122) Wb A aR. 26) [rev (Givi: 
Ann.) 159 S.W. 1004]; Mulkey v. 
Allen, (Tex.Commn.App.) 36 S.W.(2d) 
198 [rev (Civ.App.) 19 S.W.(2d) 936]. 


[c] Breach of promise to marry 
when one party alreaiy married.— 
(1) Where, during the life of his wife, 
the husband promises 'to marry an- 
other, but, after her death, refuses to 
do so, but promises to make a certain 
provision for such other at his death, 
the consideration for the latter prom- 
ise is founded on illegality and the 
agreement is incapable of enforce- 
ment as a contract, Sheehan vy. Can- 
ada Mercantile Trust Co., Ltd., 46 Ont. 
Tiwosh Prey 45 Ontlis 422]. i) ‘So; 
where a man promises to marry a 
married woman, and later in return 
for her forbearing to sue for breach 
of the promise agrees to make testa- 
mentary provision for her, the agree- 
ment rests on an illegal transaction 
and is unenforceable. Drennan vy. 
Douglas, 102 Ill. 341, 40 Am.R. 595. 


[d] Contract merely in postpone- 
ment of marriage (1) not amounting 
to an undertaking never to marry is 
based on a consideration not assail- 
able on the score of public policy, par- 
ticularly when it is an agreement 
with one’s parents not to marry until 
after attaining the age of twenty-one, 


Illegal or immoral consideration. 
is founded, on an illegal or immoral consideration, it 
cannot be sustained.®4 


[§ 190] B. Construction.®5 
will or other similar disposition of property are sub- 
ject to the same rules of construction as other con- 
tracts generally,8® and, to some extent, to those 
which govern the construction of wills.87 
struction will be given which will effectuate the real 
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past consideration may support, or aid in supporting, 
the contract;*? but the past consideration, in order 
so to operate, must give rise to.an equitable obliga- 
tion, and a previous moral obligation, unconnected 
with a prior legal or equitable consideration, is not 


If the contract 


Contracts to make a 


A con- 


Smith v. Nyburg, 16 P.(2d) 493, 136 
Kan. 572. See Barnes v. Hobson, (Tex. 
Civ.App.) 250 S.W. 238 (similar hold- 
ing as to a promise by an infant niece 
to her uncle not to marry until she 
attained the age of twenty-two). (2) 
illegality of contracts in restraint of 
pena generally see Contracts § 


[e] Forbearance of prosecution 
(1) for seduction is an illegal consid- 
eration insufficient to support the 
contract (Drennan v. Douglas, 102 Ill. 
341, 40 Am.R. 595), (2) but forbear- 
ance of a bastardy action is sufficient 
(Moore ve Wager) 48) SW .2a ie £5 
243 Ky. 351; Bowling v. Bowling, 300 
S.W. 876, 222 Ky. 396; Clark yv. Cal- 
lahan, 288 S.W. 301, 216 Ky. 674). 


[f] Effect of prior illicit relation 
of parties.—(1) The fact that illicit 
relations had existed between the par- 
ties to a contract to devise property, 
before it was made, was insufficient 
to show that the contract was found- 
ed on an immoral consideration, and 
did not render it bad on that score 
where the contract purported to be 
for future services which were law- 
ful, and which were rendered. Bur- 
dine v. Burdine, 86 S.B. 992, 98 Va. 
515, 81 Am.S.R. 741. (2) Similarly, 
where illicit relations prior to the 
contract had resulted in the birth of 
a bastard child, a promise to make 
provision for such child in considera- 
tion of the mother’s permitting it to 
live with the father has been held 
valid, even though the illicit relations 
continued thereafter, where that line 
of conduct was contemplated Ky both 
parties independently of the contract 
and formed no part of the considera- 
tion therefor. Doty’s Adm’r v. Doty’s 
Guardian, 80 S.W. 803, 118 Ky. 204, 26 
Gy; ee OSs a uuwAGINiSe miee4 Acne Gere 
1064. (383) The putative father’s con- 
tract to leave property to a bastard 
child, made with the mother in con- 
sideration for her not bringing bas- 
tardy proceedings, is valid, although 
the parties contemplate the continu- 
ance of such relations, if there is no 
provision therefor. Bowling v. Bowl- 
ing, 300 S.W. 876, 222 Ky. 396. 


85. What law governs construc- 
tion see infra § 191. 


86. Oles v. Wilson, 141 P. 489, 57 
Colo. 246; Bless v. Blizzard, 120 P. 
351, 86 Kan. 230; Henderson y. Davis, 
(Tex.Civ.App.) 191 S.W. 358. 
cases passim infra this section. 


Construction and operation of con- 
eects generally see Contracts §§ 481— 
592. 


87. See cases infra this note. 


[a] Thus (1) a construction which 
prefers the blood of the promisee to 


For later cases, developments and changes in the law see Annotations, same title and section number. 


And see- 


§ 190] 


intent of the parties, as expressed®® in the instru- 
saent as a whole,®® and as it was made at the time 
the agreement was made,®® in the light of the cir- 
cumstances surrounding the execution of the con- 
Some meaning shall, if possible, be given 
Where the contract is con- 
tained in a series of letters, all the letters are to be 
considered and construed together.®® 
and effect are to be given the language which the 
parties manifestly intended it should have;%* it is 
to be applied according to its common use or mean- 
ing,’® even though it 1s expressed in terms having a 
technical, legal meaning if it is plain from the man- 
ner and circumstances in which they are used that 
the parties used the terms according to their popular, 


irate 
to every part of it.°? 


that of strangers should be given 
Such a contract, where there are a 
number of possible interpretations 
(Morgan v. Sanborn, 122 N.E. 696, 
225 N.Y. 454), (2) and so an agree- 
ment between husband and wife that 
the survivor should execute a will 
disposing of the entire property con- 
stituting the estates of both has been 
construed to create two classes of 
beneficiaries, the husband’s next of 
kin and the wife’s, each of which was 
entitled to one half of the joint es- 
tate, and thus to give the husband’s 
next of kin a substantial enforceable 
right (Morgan vy. Sanborn, supra), 
(3) but a clause in the agreement 
providing for distributing the same 
among the next of kin “in sums ac- 
cording to the judgment of the sur- 
vivor’ does not fairly imply that each 
of the next of kin must receive some- 
thing, it being sufficient if each class 
as a class receives its share (Morgan 
v. Sanborn, supra). Ke») However, 
where the agreement is disregarded 
by the survivor’s leaving all the prop- 
erty to her own next of kin, by rea- 
son of the failure to execute the pow- 
er of appointment among her hus- 
band’s kin, the property is to be dis- 
tributed among them all per stirpes 
according to the regular laws of de- 
seent (Morgan v. Sanborn, supra), 
(5) and this result is not affected 
by the fact that, after the husband’s 
death, she has made a will substan- 
tially complying with the contract 
and directing a particular division 
among his next of kin, which she sub- 
sequently revokes before her death, 
such a will not being conclusive as 
to their rights under the contract 
(Morgan v. Sanborn, supra). 


88. Iowa.—Manchester v. Loomis, 
181 N.W. 415, 191 Iowa 554. 


Kan.—White v. White, 260 P. 651, 
124 Kan. 449 [reh den 262 P. 499, 124 
Kan, 724]. 

Ky.—Moore v. Wager, 48 S.W.(2d) 
Lia 243 i<veools Price valPrice, 66.8: 
Wi. 529, 64 S.W. 746, 111 Ky. 771, 23 


vel nelOSoseboLtny LO4Tele Parrott .Vv. 
Graves? Ex’ x, 32°S.W. 605, 17 Ky..L. 
773 


N.Y¥.—-Morgan v. Sanborn, 122 N.E. 
696, 225 N.Y. 454. 


§$:C.—Prater v. Prater, 77 S.E. 936, 
S4 S.C. 267. 


Eng.—Graham v. Wickham, 1 De G. 
J. & S. 474, 66 Eng.Ch. 368, 46 Re- 
print 188. 


89. Manchester v. Loomis, 181 N. 
W. 415, 191 lowa 554; Price v. Price, 
66 S.W. 529, 64 S.W. 746, 111 Ky. 771, 
23 Ky.L. 1086, 1911, 1947. 


90. White v. White, 260 P. 651, 124 
Kan. 449 [reh den 262 P. 499, 124 Kan. 
724]; Parks v. Burney, 173 N.W. 478, 
103 Neb. 572. 

{aJ] Rule 


applied.—Where the 


WILLS 


tation ;°* 
agreement.°® 


That meaning 


agreement was that the promisee 
should receive an heir’s interest, by 
which, at the time of making, the 
parties understood one fourth of the 
property, changes in circumstances 
whereby an heir’s interest was enlarg- 
ed to one half do not enlarge the 
rights of the promisee under the con- 
tract, which remain at one fourth as 
stipulated for. White v. White, 260 
P. 651, 124 Kan. 449 [reh den 262 P. 
499, 124 Kan. 724]. 


91. Manchester.v. Loomis, 181 N. 
W. 415, 191 Iowa 554; Moore’s Adm’r 
Vv. Wagers’ Adm’r, 48 'S.W. (2d) 15, 243 
Prater v. Prater, 77 S.E. 936, 
. See Judd v. Burrell, 23 
N.Y.S. "212, 67 Hun 650 (holding that, 
in view of all the circumstances sur- 
rounding the contract, it was improp- 
er to construe it as intending only a 
life estate). 


{a] Court’s duty is to place itself 
in situation of parties at the time of 
the contract and, viewing their agree- 
ment from that standpoint, to give ef- 
fect to the instrument in view of the 
light thus shed upon its meaning. 
Grundt v. Shenk, 225 N.Y.S. 317, 2:22 
App.Div. 82 [rev 217 N.Y.S. 169, 127 
Misc. 889, and aff 162 N.B. 541, 248 N. 
Ye OO 2a: 


92. Manchester v. Loomis, 181 N. 
W. 415, 191 Iowa 554; Price v. Price, 
66 S.W. 529, 64 S.W. 746, 111 Ky. 771, 
23 Ky.L. 1086, 1911, 1947; Thompson 
v. Waits, (Tex.Civ.App.) 159 S.W. 82. 


[a] Zllustration.—Where the con- 
tract provides that the promisee is 
to have a two-thirds interest in the 
“property” therein described, but 
further stipulates that the promisor 
may dispose otherwise of ‘not to ex- 
ceed one third value of her said prop- 
erty,’ the instrument construed as a 
whole in such manner as to permit 
the operation of the quoted clause 
means that the promisee is to receive 
two thirds in value of the property 
rather than two thirds in kind. Man- 
chester v. Loomis, 195 N.W. 958, 198 
N.W. 102, 197 Iowa 1049. See Mc- 
Naughton v. McClure, 171 N.W. 936, 
169 Wis. 288 (holding that a promise 
to give one half of the testator’s 
property at death meant a half in 
value rather than a half in kind). 


93. Taylor v. Cathey, 100 So. 834, 
211 Ala. 589. 


94. Parrott v. Graves’ Ex’x, 32 S. 
W605, D7 Koy. Bratie. 


95. Parrott v. Graves’ Ex’x, supra. 


96. Manchester y. Loomis, 195 N. 
W. 198, 198 N.W. 102, 197 Iowa 1049; 
Manchester vy. Loomis, 181 N.W. 415, 
191 Iowa 554; Parrott v. Graves’ Eix’x, 
32 S.W. 605, 17 Ky.L. 773; Thompson 
wi Waits, (Tex.Civ.App.) 159 S.W. 82. 


[a] MTlustrations.—(1) Where the 
promisor agreed to “heir’’ specific 
land to one of several children, the 
contract was that he would leave her 


and not their legal, signification.®® 
which the parties themselves by their conduct attach 
to the contract is an acceptable guide to its interpre- 
but that cireumstance is not in all cases 
conclusive as to the rights of beneficiaries under the 
A construction totally depriving the 
contract of all force and effect and rendering it a 
nullity will not be favored.®® 
be construed as having been made in view of, and 
with the intention that they shall operate according 
to, the existing laws respecting transfers by will. 
In addition to the examples and instances already set 
out in this section in connection with particular 
principles of construction,? a number of cases in 
which provisions of particular contracts of this char- 
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The meaning 


Such contracts will 


the property absolutely by the same 
title as he held it, and not by a less 
estate. Parrott v. Graves’ Ex’x, 32S. 
Wi. COb, et “Keye lig Wiss 5 6C2) eA spre va 
Sion that the promisee shall “inherit” 
certain property, such promisee not 
being an heir, has, under appropriate 
circumstances, been construed as 
equivalent to a promise that she shall 
“take” or receive” the property. 
Manchester v. Loomis, 181 N.W. 415, 
191 Towa 554 [foll Manchester v. 
Loomis, 195 N.W. 198, 198 N.W. 102, 
197 Iowa 1049]. (3) An agreement to 
make the promisee ‘a coheir with 
their legal heirs” has been construed 
to mean that the promisee shall re- 
ceive from the estate the amount of 
property that he would have received 
if he had been a “coheir” with those 
who would become the promisors’ “‘le- 


gal heirs” when they should die. 
Thompson vy. Waits, (Tex.Civ.App.) 
159 S.W. 82. 


97. Bless v. Blizzard, 120 P. 351, 
86 Kan. 230. 


Practical construction by parties 
aS supplying definiteness and certain- 
ty see supra § 187 note 11 [d]. 


98. See Morgan v. Sanborn, 122 N. 
E. 696, 225 N.Y. 454. 
{a] Appointment among class.— 


Where, by a valid contract, a promisor 
agrees to leave a certain proportion 
of his estate to members of a desig- 
nated class, a will executed and later 
revoked making such distribution is 
not conclusive as to the rights of the 
several members of the class, al- 
though it may be proper for consider- 
ation in that connection. Morgan vy. 
Sanborn, 122 N.E. 696, 225 N.Y. 454. 


29, LIowa.—Partello v. White, 196 
N.W. 719, 197 Iowa 24. 


N.Y.—Ga Nun v. Palmer, 111 N.E. 
223, 216) N.Y.) 603. 


N.C.—Price v. Price, 45 S.E. 855, 133 
N.C. 494. 

W.Va.—Davidson v. Davidson, 
S.E. 998, 72 W.Va. 747. 


Eng.—Graham v. Wickham, 1 De G. 
dee S. 474, 66 Eng.Ch. 368, 46 Reprint 


79 


{a] SXhus, where an instrument 
contains several clauses in one sen- 
tence, some of them to be presently 
performed by the promisor and others 
as to the disposition of his property 
after death, in the absence of any- 
thing compelling a contrary result, 
the latter will be construed as con- 
tractual in character and not merely 
as an informal will without validity. 
Ga Nun v. Palmer, 111 N.E. 2238, 216 
N.Y. 603. 


1. Clarke v. Treasurer and Receiv- 
er General, 115 N.E. 416, 226 Mass. 
301, L.R.A.1917D 800. 


ae See cases passim supra notes 
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[§ 190 


acter have been judicially construed are cited in the | footnote following.® 


3. See cases infra this note. 


[a] After-acquired property.—(1) 
A contract that everything the prom- 
isor has will be made the promisee’s 
property at the promisor’s death cov- 
ers property acquired after, as well 
as that held at the time of, the 
contract (Kisor v. Litzenberg, 212 
N.W. 3438, 203 Iowa 1183; Bassett v. 
American Baptist Publication Soc., 
183 N.W. 747, 215 Mich. 126, 15 A.L. 
R. 213; Kleeberg v. Schrader, 72 N.W. 
59, 69 Minn. 136; Needham y. Smith, 
4 Russ. 318, 4 Eng.Ch. 319, 38 Reprint 
825. See Van Duyne v. Vreeland, 12 
N.J.Eq. 142 [to same effect]), (2) 
even though such property is the pro- 
ceeds of an estate which is not set- 
tled at the time of the promisor’s 
death (Kleeberg v. Schrader, supra). 
(3) The manner in which he acquires 
the title to the property is immaterial. 
Needham vy. Smith, supra. 


[b] Agreements to compensate by 
will construed.—(1) Where services 
are rendered under an express agree- 
ment to pay for them by a legacy, 
without any agreement as to its 
amount or character, an agreement is 
implied that it shall be sufficient to 
compensate for reasonable value of 
services. Schmetzer v. Broegler, 105 
A. 450, 92 N.J.Law 88. (2) Where 
the agreement is that, in return for 
services to be performed by the prom- 
isee, the promisor will provide for her 
by will, the agreement contemplates 
a provision compensatory in extent 
and which is not only legal in form, 
but is such that in due course the 
provision made will actually be satis- 
fied. Collier v. Rutledge, 32 N.E. 626, 
LESGVNoY. 621, 


{c] Alternative stipulations on oc- 
currence of specified contingencies.— 
(1) Where the promisor agrees, in 
consideration of the promisee’s enter- 
ing and remaining in association in 
business with him, to give him at his 
death one fourth of the business plus 
an heir’s interest in the remainder, 
with an alternative stipulation that, 
in case of disagreement and sever- 
ance of the relation, he will make 
reimbursement and compensation on 
an agreed basis and will also at his 
death transmit to the promisee an 
heir’s share, the alternative stipula- 
tion is a substitute for the one-fourth 
special interest only, and the agree- 
ment for the heir’s interest is inde- 
pendent thereof and unaffected by the 
happening of the contingency. White 
v. White, 260 P. 651, 124 Kan. 449 
[reh den 262 P. 499, 124 Kan. 724]. 
(2) Where a contract provides that, 
if the promisee remains with the 
promisor in business, he shall, at the 
latter’s death, receive, among other 
things, one fourth of the property, 
but, in case of disagreement during 
the promisor’s life and withdrawal of 
the promisee, shall receive, in lieu of 
such fourth, the money invested by 
him with interest and wages at a des- 
ignated figure for the length of his 
service, and further provides that 
“the parties must take their part in 
property and not in cash,” the latter 
clause refers only to the one-fourth 
interest provided under the first 
clause and does not apply where, in 
case of a disagreement, the promisee 
withdraws at any earlier time and 
thus brings into operation the alter- 
native clause for reimbursement and 
compensation. White v. White, su- 
pra. (8) Under an agreement to leave 
property to two persons if they would 
live with and serve the promisor dur- 
ing his natural life, separate provi- 
sions being made for each of them 
in that event, death of one of them 


before the promisor does not impair 
the rights of the other to the prop- 
erty promised her, the services of 
both throughout the promisor’s life 
not being a condition precedent to 
the rights of either to recover under 
the instrument. Burdine v. Burdine, 
36 S.E. 992, 98 Va. 515, 81 Am.S.R. 741. 


{[d] Contract not to revoke will.— 
Where a contract is not to revoke a 
will so as to defeat or diminish the 
provisions therein for the promisee, 
which will gives her one half the rese 
iduary estate, there is no right to 
claim any specific property or amount 
of property, and her claim is limited 
to the designated proportion of what- 
ever the resSiduary estate may turn 
out to be. Colt v. O’Connor, 109 N.Y. 
S. 689, 59 Misc. 83. 


[e] Extent of power to deal with, 
or dispose of, property during his life 
retained by promisor.—(1) A contract 
to leave all property undisposed of at 
the promisor’s death to the promisee 
does not impair the former’s power of 
disposition in her lifetime, but re- 
fers only to property over which at 
the time of death he has the power of 
disposal. Smith v. McHenry, 207 P. 
1108, 111 Kan. 659. (2) An agreement 
that the promisee should have par- 
ticular realty provided the promisor 
has not “sold or disposed of” it prior 
to his death contemplates only a dis- 
position in the nature of a sale, anda 
subsequent testamentary disposition 
is not such a one as is authorized by 
the proviso. Partello v. White, 196 
N.W. 719, 197 Iowa 24. 


[f] Nature or character of prop- 
erty to be devised or bequeathed gen- 
erally.—(1) A contract in general 
terms to devise all or a fraction of an 
estate applies to such property of all 
kinds as the person agreeing to make 
the will may have left subject to dis- 
position by will or devise at his death. 
Roehl v. Haumesser, 15 N.E. 345, 114 
Ind. 311. (2) The property seized 
and possessed by the promisor at his 
death is that which is affected by the 


promise. Noble v. Metcalf, 47 So. 
1007, 157 Ala. 295. (3) Where the 
contract is by two persons, jointly 


and severally, to give the promisees 
their property on their death, the 
contract includes all property which 
the promisors owned jointly and 
separately at death. Svenburg v. 
Fosseen, 78 N.W. 4, 75 Minn. 350, 74 
Am:S.R.) 490) 43°. ERA. 427. (4) 
Agreement of putative father to make 
a bastard child ‘fan equal heir with 
the rest of his children” is a promise 
to provide for the child out of his es- 
tate at his death an equal amount 
with his other children. Moore vy. 
Wager, 48 S.W.(2d) 15, 248 Ky. 351. 
(5) An agreement to devise property 
“in fee simple’? contemplates a devise 
of property free from encumbrance, 
and where the same is encumbered, 
the executor is bound to discharge the 
encumbrance. Richardson vy. Lane, 
115 N.E. 305, 226 Mass. 224. (6) Such 
an expression contemplates a gift in 
fee simple absolute and is not satis- 
fied by a defeasible fee with an execu- 
tory gift over. Spruill vy. Davenport, 
27 N.C. 145. (7) A partnership con- 
tract between husband and wife, pro- 
viding that the survivor should have 
“all property left or owned by either 
party, or in the firm name,” did not 
inelude property which descended to 
the wife from her parents in the dis- 
tribution of their estate, but only 
property invested in the partnership 
in the prosecution of its business, 
profits together with its earnings, in- 
vestments and profits derived there- 


from. Stewart v. Todd, 173 N.W. 619, 
180 N.W. 146, 190 Iowa 283, 20 A.L. 
R. 1272. (8) A promise to bequeath 
a “ranch” has been held to include 
not merely the land, but also the live- 
stock and other personalty on it and 


used in connection with, and as a 
part of, the establishment. Vierra v. 
Shipman, 26 Hawaii 369. (9) An 


agreement to treat the promisee as 
a son and give him “a child’s share’ 
means that the boy shall inherit as 
though he were the promisor’s own 
child. Parks v. Burney, 173 N.W. 478, 
103 Neb. 572. (10) Where an ante- 
nuptial agreement secured to the sur- 
viving spouse a one-fourth share in 
the property left by the other at 
death, and the husband’s father, who 
joined in the agreement, covenanted 
to make no discrimination between his 
children in his will, and the father 
devised property in trust for the son, 
with directions that on the son’s 
death the trustee was to pay the 
widow an amount sufficient to secure 
her the share under the agreement, 
giving the son the power of disposi- 
tion over the remainder, which power 
the son exercised by his will, which 
also gave his widow one fourth of all 
property of which he should die ‘“‘pos- 
sessed,’ it was held that property 
over which the son merely had the 
power of appointment was not prop- 
erty of which he died ‘‘possessed,’’ 
and his appointee had a right thereto 
as against the widow, the devise in 
the father’s will being dependent on 
the widow’s rights under the marriage 
contract. U. S. Trust Co. v. Gulick,. 
LU SLUNG YES. 2.695) L09 MISce3 TG. «Glia 
passing on whether the provision 
made complies with the contract, 
courts have construed the meaning 
of the terms ‘‘a competent and suffi- 
cient maintenance” (Rivers vy. Rivers,. 


3.8: ¢.Eg..1905 4 Amp: 609); ¢€l2)e ae 
share” (In re Wickus, [1900] 1 Ch. 
331), (13) ‘“‘the extent of a child’s. 


interest” (Wasmund v. Wasmund, 260 
P. 259, 145 Wash. 394), (14) “their and 
Share equally’’ with the promisor’s 
own child (Rogers v. Schlotterback, 
P38 Po T28y 16 Caln385)e) lbor, ane 
“twenty five per cent of said business’ 
(Sarasohn vy. Kamaiky, 86 N.E. 20, 
193 N.Y. 203). (16) Under the promise 
of both parents that a daughter 
should have a child’s share of their 
property after their death, the daugh- 
ter was entitled to one fifth of the 
property, there being five children, 
and not merely to take a tenth in- 
terest on the ground that the claim 
was against her father’s estate only. 
Smith v. Nyburg, 16 P.(2d) 493, 186 
Kan. 572. 


[g] Undertaking or obligation of 
promisee.—(1) Where the promise is 
to return for the promisee’s caring for 
the promisor, the performance re- 
quired of the promise is not only the 
furnishing of food, medicine, and 
clothing, but the treatment of the 
promisor with considerateness, good 
temper, forbearance, and an honest 
effort to please. Gupton v. Gupton, 
47 Mo. 37. (2) An agreement by the 
promisee to accept the estate subject 
to payment of a certain amount to a 
third person “at such times and in 
such manner as he can without in- 
convenience to himself” imposes an 
absoJute requirement to pay the 
amount named within a reasonable 
time. Nelson v. Schoonover, 131 P. 
147, 89 Kan. 388 [reh den 132 P. 1183, 
89 Kan. 779, Ann.Cas.1915A 147]. 
(3) The words ‘“‘to stay with and care 
for,” used to express consideration of 
a contract to make a will, have no 
fixed legal signification, and where 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 191-192] 
[§ 191] C. What Law Governs. 


tor’s final domicile.® 
governs.°® 


is to be performed.® 


[§ 192] D. Performance and Breach®—1. By 
A valid and en- 


Promisor—a. What Constitutes. 


the 'testator built a house on certain 
land, and plaintiff went there to live, 
and the testator agreed that, if plain- 
tiff would stay with and care for him, 
he would leave him the land, it in- 
dicated personal association, care, and 
attention, not necessarily including 
the furnishing of groceries, other 
necessaries, and medical attention. 
Bless v. Blizzard, 120 P. 351, 86 Kan. 
230. (4) <A contract to devise land 
to plaintiff, plaintiff and his family to 
move on the land and board and lodge 
the promisor, implied a condition that 
the home given would be fairly decent 
and comfortable, that the food would 
be suitable, and treatment accorded 
him kind and respectful. Hodgson vy. 
Heartin,. 15) Pi 6ily 90 OraLo0d.> iC) 
The contract of an adult child with 
her old and afflicted father to remain 
with and work for him during his 
lifetime, he, in consideration, to will 
her one fourth of his property, re- 
quires her, unless prevented by him 
or those acting for him, to remain 
with and serve him until his death. 
Tussey v. Owen, 52 S.E. 128, 139 N.C. 
457. (6) An agreement to “remain” 
or “continue’’ in the promisor’s em- 
ploy, in return for his promise to 
make a testamentary provision, con- 


. templates a continuance of the same 


or similar services theretofore ren- 
dered by the promisee. Grundt v. 
Shenk, 225 N.Y.S. 317, 222 App.Div. 82 
[rev 217 N.Y.S. 169, 127 Misc. 889, 
and aff 162 N.E. 541, 248 N.Y. 602]. 


4, Emery v. Burbank, 39 N.E. 1026, 
163 Mass. 326, 47 Am.S.R. 456, 28 L.R. 
ASP Dt 


5. Emery v. Burbank, supra. See 
Lovett v. Lovett, 155 N.E. 528, 157 N. 
FE. 104, 87-Ind.App. 42 (applying the 
law of the forum to deterthination of 
the character of consideration 
requisite to support a contract); Krell 
v. Codman, 28 N.E. 578, 154 Mass, 454, 


26 Am.S.R. 260, 14 L.R.A. 860 (to 
similar effect). 
[a] hus, where the law of the 


testator’s domicile, which is also the 
place where enforcement of the, con- 
tract is sought, requires that con- 
tracts contemplating the testamen- 
tary disposition of property be in 
writing, an unwritten contract for 
that purpose may be denied effect 
even though, by the law of the place 
where it is made, oral contracts of 
that character are good. 
Burbank, 39 N.E. 1026, 163 Mass. 326, 
47 Am.S.R. 456, 28 L.R.A. 57. 


Conformity of contracts to leave 
property to public policy in general 
see supra § 187. 


6. Brooks v. Yarborough, 37 F.(2d) 
527. 

[a] Federal courts follow local 
law as announced by the courts of 
the state in which enforcement is 
sought, on procedural and remedial 


Although a con- 
tract to make a will, or the like, if valid where made, 
is valid everywhere,‘ it is not necessarily enforceable 
everywhere, and to be enforceable should not be op- 
posed to the policy of the jurisdiction of the testa- 
So far as the enforceability of 
the agreement depends on matters going to the reme- 
dy, the lex fori, rather than the lex loci contractus, 
As to construction, such a contract is 
governed by the law of the place where it is execut- 
ed,’ as to damages, by the law of the place where it 


Emery v. |. 


WILLS 


CHAU 


[68 C.J.] 577 


forceable agreement by one party to devise or be- 
queath certain property to another party calls for 
performance according to its terms.!° 
transfer by deed or will the property agreed to be 
bestowed on the promisee is a breach of the con- 
It is not material in what manner the fail- 
ure to carry out the undertaking is produced!? or 
whether it arises by design or accident.*? 
isee’s rights arising from a breach have been said 
to exist where he has performed his part of the con- 
tract'* and the promisee dies without leaving a valid 


A failure to 


The prom- 


will in accordance with the contract,!* either where 


as a compliance 


questions. Quirk v. Bank of Com- 
merce and Trust Co., 244 F. 682, 157 
LO Ob NaS ESKOS 


Ty Krell yo Codman, 280 N.By 578, 
154 Mass. 454, 26 Am.S.R. 260, 14 
L.R.A. 860. See Lovett v. Lovett, 155 


N.E. 528, 157 N.E. 104, 87 Ind.App. 
42 (dictum to same effect). 


What law’ governs construction of 
instruments generally see Conflict of 
Laws §§ 88-91. 


8 Sandham y. Grounds, 94 F. 83. 


9. Specific performance of con- 
tracts to devise or bequeath see 
Specific Performance §§ 308-313. 


10.- White v. Arka, 2 Pa.Dist.&Co. 
574, 575 [quot Cyc]. And see cases 
passim infra notes 16-18. 


11. Donovan v. Walsh, 130 N.E. 
841, 238 Mass. 356. 


[a] Where promisee accepts will 
made as compliance with agreement, 
however, the fact that the testator 
makes some provision therein, not 
within the terms of the original 
promise, to his detriment, is no breach 
of the agreement, and a disposition of 
the property continuing such a pro- 
vision is permissible and valid de- 
spite the contract. Nelson v. Schoon- 
over, 131 P. 147, 89 Kan. 388 [reh den 
132) Pr StAese Son Kans Teo. Atm. Cass 
1915A 147]. 


12. Robinson v. Raynor, 28 N.Y. 
494 [rev 36 Barb. 128]. 


13. Robinson v. Raynor, supra; 
Bair v. Hager, 90 N.Y.S. 27, 97 App. 
Div. 358. 


14, Mecessity of performance by 
promisee see infra § 194. 


15. Southern y. Kittredge, 158 A. 
132, 85 N.H. 307. And see cases infra 
notes 16-18. 


16. Banks v. Howard, 43 S.E. 438, 
117 Ga. 94; Hager v. Whitener, 169 
S.E. 645, 204 N.C. 747; Tipe v. Houck, 
38 S.E. 297, 128 N.C. 115. See Snyder 
v. McGill, 108 A. 410, 265 Pa. 122 (to 
same effect);} Roberts v. Carlisle, 
(Tex.Civ.App.) 287 S.W. 110 (recog- 
nizing rule). 


[a] Agreement not to will but to 
allow property to descend in intestate 
succession is broken by the death of 
the testator leaving a will whereby 
a disposition other than that which 
would result under the laws of 
descent is made. Taylor v. Mitchell, 
87 Pa. 518, 30 Am.R. 383. 


17. Colo.—Oles yv. Wilson, 
489, 57 Colo. 246. 

Ga.—Banks v. Howard, 43 S.E. 438, 
117 Ga. 94; Napier v. Trimmier, 56 
Ga. 300. 

Iowa.—Manchester v. 
N.W. 415, 191 Iowa 554. 


Kan.—Braden v. Neal, 295 P. 678, 


140 RP. 


Loomis, 181 


he dies without making a will,!® or leaving a will in 
which there is no provision which can be construed 
with the agreement,’? or one which 


132 Kan. 287. 
ee ae dE Ge v. Stetson, 9 Allen 


Neb.—Robinette v. Olson, 209 N.W. 
614, 114 Neb. 728 [foll In re Boyden’s 
Estate, 209 N.W. 617, 114 Neb. 726]. 


N.J.—Holcombe v. Griggs, 73 A. 37, 
78 N.J.Law 186. ; 


N.Y.—Peck v. Vandermark, 33 Hun 
214 [aff 1 N.E. 41, 99 N.Y. 30]. 


Or.—Lewis v. Siegman, 296 P. 51, 
297 P. 1118, 135 Or. 660. 


Pa.—White v. Arka, 2 Pa.Dist.&Co. 
574, 575 [quot Cyc]. 


S.C.—Rivers v. Rivers, 3 S.C.Eq. 
190, 4 Am.D. 609. 
See Roberts v. Carlisle, (Tex.Civ. 


App.) 287 S.W. 110 (recognizing rule). 


[a] Bequest on  condition.—(1) 
Where an absolute and unconditional 
promise to bequeath certain property 
is made, a will leaving the property 
in question to the promisee condition- 
ally on certain conduct on his part 
which formed no part of the consid- 
eration is a breach of, and not a com- 
pliance with, the agreement. Crofut 
v. Layton, 35 A. 783, 68 Conn. 91. See 
Clawson v. Brewer, 58 A. 598, 67 N. 
J.Hq. 201 (to same effect). (2) Where 
the contract was to leave the promisee 
all the promisor’s property on the 
death of the promisor and his wife, 
and the will made left the property 
to his wife for life and provided that 
the promisee should live with her 
and enjoy the proceeds of the estate, 
and, if he survived her, should re- 
ceive from the estate what, with his 
own industry, would support him, the 
provision to cease in the event of 
his marriage, with remainders over, 
there was-.a breach of the contract. 
Moorhead v. Fry, 24 Pa. 37. 


_[b] Gift of less estate.—(1) 
Giving a life estate where the promise, 
on a proper construction, calls for 
the leaving of the testator’s whole 
interest, which is one in fee, is not 
a compliance with the contract. Par- 


lrott. v. Graves’ Ex’x, 82 S.W. 605, 17 


Ky.L. 773; Earnhardt v. Clement, 49 
S.H. 49, 1837 N.C. 91. See Bastman 
v. Eastman, 104 A. 1, 117 Me. 276; 
Davis v. Porter, 10: Ohio Cir.Ct. 243, 
6 Ohio Cir.Dec. 607 (both to same 
effect). Compare Taylor v. Brinkley, 
42 S.H. 336, 1381 N.C. 8 (refusing re- 
lief where, after a promise of land, 
a life estate and remainders were 
provided, in a case not based on a 
contract or the breach, but depending 
on equitable jurisdiction to relieve 
against fraud). (2) The promise 
of a “fee simple’ contemplates an es- 
tate in fee simple absolute and is not 
satisfied by leaving the promisee a 
defeasible fee in the land subject to 
the agreement. Spruill v. Davenport, 
27 N.C. 145. (38) A contract to leave 
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by its terms complies with the contract but which is 
for some reason invalid,*® unless the promise has 
been performed during his life,*® or has expired by 
its own terms,”?° or unless performance is prevent- 
ed under such circumstances as to excuse its fail- 
ure.?? Generally, however, a substantial compliance 
with the contract is all that is necessary for the 
performanee, literal compliance not being requir- 
ed;*” and there is no breach when the promise to 
bequeath or devise was general and the provision 
made is ample, even though the arrangement made 
by the will is not in all particulars and details the 
same as that stipulated by the contract if it is equal 
to, or greater than, the contract provision in sub- 
stance,”? or when the provision made satisfes and 
substantially conforms to the description of the pro- 
vision that the testator promised to make.*4 The re- 
sult is the same although the promised provision is 
made by the promisor during his life and no testa- 
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course, where the contract contemplates that the pro- 
vision in favor of the promisee may be a conditional 
or limited one, the promisor’s exercise of his reserved 
power by leaving the property subject to the condi- 
tions or limitations permitted under the contract is 
no breach of the agreement;?* similarly, where, vy 
its terms, the promisor’s obligation is to continue 
only until the happening of some specified contin- 
gency, after the contingency occurs the promisor 
may make an inconsistent disposition thereof with- 
out any breach of contract resulting,?* although he 
may not do so where the contingency never occurs.” 


Act of executing will as performance and dis- 
charge. The basis of the rights of the parties to the 
contract is found in the terms of the contraet itself 
even though a will conforming to it is made.*® The 
mere drawing and execution of such a will is not of 
itself a performance and discharge of the contrac- 


mentary provision is made for the promisee.*°® 


by will four thousand dollars and the 
use for life of another four thousand 
dollars is not satisfied by a will leav- 
ing the use of the entire estate to the 
promisee with power to use the prin- 
cipal for her support if necessary, 
where the testator’s whole estate did 
not exceed four thousand dollars, the 
amount to which the promisee was en- 
titled absolutely. Washburn Vv. 
Weeks, 17 N.Y.S. 708, 638 Hun 627. 


[ce] Leaving property in trust (1) 
for one child and absolutely to others 
is a breach of a contract to leave 
property without distinction between 
children, even though the amount of 
the trust fund is the same as the 
shares of the other children and al- 
though the trust is with remainder to 
the beneficiary’s heirs at law (Phalen 
Vv, U.S. Trust Co, 78 N.E. 943, 186 N. 
WAS al len eeAG INS: ot, ou AMncas. 
595), (2) and, in general, leaving 
property in trust for those to whom 
it is agreed that it shall be given ab- 
solutely is not a compliance with the 
contract (Androscoggin County Sav. 
Bank vy. Tracy, 99 A. 257, 115 Me. 433). 


{[d] Teaving substantially entire 
property to one of two copromisees.— 
Where a mother promised her two 
sons, in return for certain acts to be 
done by them, to divest to them a 
farm, the promise is not to them as 
copartners, but as tenants in com- 
mon, and a provision leaving the farm 
to one with a bequest to the other 
of a sum of money of one sixth the 
value of the farm, to be a charge on 
the land, is not a performance of the 
agreement. Matter of Sherman, 53 
N.Y.S. 376, 24 Misc. 65. 


18. Banks v. Howard, 438 S.E. 438, 


117 Ga. 94. And see cases infra this 
note, 
[a] Legacy to charity void as 


made within insufficiext time before 
death of testator (1) will neverthe- 
less be respected and the disposition 
of the property directed thereby will 
be carried out where the legacy is 
made pursuant to an enforceable 
promise to give such a legacy. Hoff- 
nena Hstate, 29 A. 33) ol Par esd. 
(2) Generally see supra §§ 156-164. 


[b] Mere illusory provision does 
not satisfy the contract, the agree- 
ment being for an effective disposi- 
tion of the property in the manner 
agreed on and not merely to make an 
unavailable provision therefor by will. 
Collier v. Rutledge, 32 N.E. 626, 136 
N.Y. 621; Graham v. Wickham, 1 De 


Of 


G.J.&S. 474, 66 Eng.Ch. 368, 46 Reprint 
188. 


1S. See infra text and note 25. 


Ferformability by conveyance inter 
vivos see infra § 200 text and note 8. 


20. See infra text and note 27. 

21. See infra text and note 37. 

QAs Price Vie rice. 45: SS. 1soOw Loe 
N.C. 494. 

23. Thompson Vv. Tucker-Osborn, 


69 N.W. 730, 111 Mich. 470. 


24. Brewer’s Adm’r v. Brewer, 205 
S.W. 398, 181 Ky. 400; Foster v. 
HMaston, 2) NYS. 772; Ino re Kickus; 
[1900] 1 Ch. 881. And see infra § 192 
text and note 38. 


[a] Charge on estate substituted 
fox obligation of promise to pay.— 
Where the promise was to give the 
promisor’s whole estate subject to 
payment of a fixed amount by the 
promisee to a third person, a will 
making the named amount a direct 
charge on the estate to be handled for 
the benefit of the third person and 
leaving the rest of the estate to the 
promisee was sufficient aS a compli- 
ance with the promise. Nelson v. 
Schoonover, 131 PP. 147, 89 Kan. 388 
[reh den 132 P. 1183, 89 Kan. 779, Ann. 
Cas.1915A 147]. 


[b] Provision by subordinate 
codicil.—An antenuptial agreement to 
cause an annuity to be paid is not 
abridged by the fact that the provi- 
sion is made by a codicil providing 
for the annuity out of the remainder 
of the estate after provisions of three 
other paragraphs of the will and sub- 
ordinate thereto, where the contract 
contained no restrictions as to the 
mode of creation of the annuity. In 
rey Cutting’s Hstate, 155) By 1002, 272 
Cale ods 


[c] Where promise is to pay one 
well for services (1) it has been held 
that the testator is the sole judge 
of the amount of compensation, and 
where she makes at least some sub- 
stantial provision for the promisee by 
will, Such provision will be regarded 
as performance of the contract. 
Triniek’s Hstate, 8 Pa.Dist, 126) 22 Pa. 
Co. 282. (2) Measure of damages 
for breach of express promise to com- 
pengate see infra § 222 text and note 


25. Rice v. Hartman’s Adm’r, 4 S. 
BE. 621, 84 Va. 251. 


Transactions inter vivos not refera- 


tual obligation.*° 


The rights of the parties under 


ble to contract see infra text and 


notes 32-35. 


26. Price v. Price, 45 S.H. 855, 133 
N.C. 494; Major’s Appeal, 17 A. 535; 
126 Pa, 109. 


[a] Testator need not place same 
limitations on the interests of all 
members of a class, nor need he place 
any limitations at all on the interests 
of some of them, in order for those 
which he does impose to be valid, 
where the power to provide limita- 
tions specified in the contract is gen- 


eral. Price v. Price, 45 S.E. 855,133 
N.C. 494. 
27. Dreyer vy. Ely de; 167 INGE oses 


251 N.Y. 450 [am of remittitur den 168 
N.E. 440, 251 N.Y. 593]; In re Bar- 
din’ Sy OWall, 3207 INDY sS) 405). eile eAnoros 
Div. 291 fam 201 INOY.S, 9438) 2137App: 
Div. 843]. See Myers v. Cronk, 45 
Hun 401 [afk 21° -IN-B. 984> 13 Nes 
608] (to same effect). Compare In re 
Krause’s Estate, (Wash.) 21 P.(2d) 268 
(where the contractual provision for 
termination was qualified by a clause 
that, as_to certain of the property 
covered by the contract, it could not 
be revoked even on the named con- 
tingency, and the contract was en- 
forced as to such property after oc- 
currence of the contingency and exe- 
cution of an inconsistent will). Con- 
tra, Dreyer v. Dreyer, 218 N.Y.S: 317) 
218 App.Div. 341. 

Termination of obligation by virtue 
Spear provisions see infra § 
919" 

28. Keefe v. Keefe, 125 P. 929, 19 
Cal.App. 310. 


A 


29. Price v. Craig, 143 So. 694, 164 
Miss. 42. 

30. Ky.—Skinner y. Rasche, 176 S. 
W. 942, 165 Ky. 108. 

Mass.—Wellington v. Apthorp, 18 
N.E. 10, 145 Mass. 69. : 

Mont.—Huffine v. Lincoln, 160 P. 
820, 52 Mont. 585. 

N.Y.—Adams v. Swift, 155 N.Y.S. 


873, 169 App.Div. 802; Mutual L. Ins. 
Co. v. Holloday, 18 Abb.N.Cas. 16. 


S.C.—Bruce v. Moon, 35 S.H. 415, 
LUBE AG, SCs OO: 


Eng.—Graham v. Wickham, 1 De 
Fey ees 474, 66 Eng.Ch. 368, 46 Reprint 
But see Andersen v. Eggers, 49 A. 
578, 68 N.J.Eqg. 264, 55 L.R.A. 570 [rey 
47 A. 727, 61 N.J.Hq. 85] (holding that 
in point of fact the agreement in the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the contract are not varied by the mere fact of exe- 
eution or nonexecution of the will.%1 


Independent gifts not referable to contract. 
Transfers of property to the promisee by the prom- 
isor in his lifetime, resting on some independent 
basis of right or favor, and not referable to the con- 
tract, do not show performance;*? neither does a 
testamentary provision for the promisee, unless 
made under such circumstances as to show that it 
was intended as a satisfaction of the debt,?? even 
though it is the same in amount as what was prom- 
ised,** nor an exercise by the promisor, in favor of 
the promisee, os his power of appointment in a 
fund. 


Prevention of performance by failure of implied 
condition. In accordance with the rule prevailing 
as to contracts generally,*® where a particular kind 
of performance, depending on the continued exist- 
ence of some fact essential to its execution, is pro- 
vided for, and the continuance thereof is thus made 


33. 
544; 
376, 24 Misc. 65. 


case contemplated only the making 
of a will and not the leaving of prop- 
erty, and that execution of the will 
was a full performance of the obliga- 
tion of the contract). 


“To say that a person has fulfilled 
his agreement to give to another all of 
his property at his death in consid- 
eration of valuable services per- 
formed by making his will in ac- 
cordance with such agreement, and 
then to turn right around and annul] 544. 
and effectually destroy such testa- 
mentary provision by conveying away 
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Stone v. Pennock, 
Matter of Sherman, 53 


Bequest to creditor as satisfaction 
see infra XIII in 69 C.J. 493, 


Deduction of legacy in computing 
measure of damages for breach of 
ee to leave property see infra 


34. Stone v. Pennock, 31 Mo.App. 


25. Graham v. Wickham, 1 De G.J. Al 
&S. 474, 66 Eng.Ch. 368, 46 Reprint 
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an implied condition, its discontinuance, not aris- 
ing from the fault of either party, rendering impos- 
sible performance in the manner contemplated, ex- 
cuses pro tanto the failure to perform.*’ 


[§ 193] b. Time for Performance; When Breach 
Occurs. Where the contract promises only a par- 
ticular disposition of property, without specifying 
the mode in which it is to be made, the promisor can 
perform by any means which will effectuate the pro- 
posed disposition, whether by will or conveyance,?* 
or even, when the agreement is to arrange matters 
so that a child of the promisor will receive a full 
child’s share, by dying intestate;°® but in so far as 
the agreement is left unexecuted by conveyance, or 
where it specifically contemplates a post mortem 
provision, the contract is one which necessarily can- 
not be completely performed until the death of the 
promisor,*® and which, for that purpose, can take ef- 
fect only upon that event;*1 and hence it has been 
said that no breach of the agreement can occur or 
be assumed so long as the promisor lives.” Even so, 


381 Mo.App. 
INGYS- 


erty was not inconsistent with the 
original agreement’’); and supra § 192 
text and note 25. 


39. Smith v. Nyburg, 16 P.(2d) 
136 Kan. 572. 
40. Crofut v. Layton, 35 A. 783, 


68 Conn. 91, 1 Prob.Rep Ann. 719; 
Ver Standig v. St. Louis Union Trust 
0., (Mo.App.) 62 S.W.(2d) 1094, 1098 
[eit Cyc]; Southern v. Kittredge, 158 
A. 132, So. NE. 8073) White we Atria, 
2 Pa.Dist.&Co. 574, 575 [quot Cyc]. 


Popejoy v. Boynton, 229 P. 370, 


all of his property to another, leaving | 1 ¢¢ pei ‘Or. 646 [mod on other grounds 
nothing whatever upon which the will : F 230 BP: 1016, 112) Or. 646]: 
could operate, would be but ‘keeping [a]. Thus, where the promisor Zo Ma =“ Noblon ee etcaliaimsos 


the word of promise to the ear and 
breaking it to the hope.’” Bruce v. 


agreed for a sufficient consideration 
to leave certain of his children stipu- 


1007, 157 Ala. 295; Allen v. Bromberg, 
41 So. 771, 147 Ala. 317, 12 Prob.Rep. 


Moon, supra [quot Skinner v. Rasche, 
176 S.W. 942, 944, 165 Ky. 108]. 


[a] BReasons for rule—(1) The 
agreement is not to be construed as 
merely being for the making of a will, 
but is for an irrevocable will, the 
substance of it being that the 
promisor will bequeath or devise to 
the promisee the property mentioned, 
since any other construction would 
render the promise illusory. Welling- 
ton v. Apthorp, 13 N.E. 10, 145 Mass. 
69; Huffine v. Lincoln, 160 P. 820, 52 
Mont. 585. (2) The promise to make 
a will implies an agreement not to 
revoke that will, once made, and this 
implied term is to be given effect. 
Adams v. Swift, 155 N.Y.S. 873, 169 
App.Div. 802; Mutual L. Ins. Co. v. 
Holloday, 13 Abb.N.Cas. (N.Y.) 16. 


Effect of attempted revocation of 
will carrying out provisions of con- 
tract see infra § 197. 


31. Price v. Craig, 148 So. 694, 164 
Miss. 42. 
Execution of will as. effecting 


merger or abrogation of contract see 
infra § 200. 


32. Manchester vy. Loomis, 181 N. 
W. 415, 191 Iowa 554; Woods v. 
Dunn, 159 P. 1158, 51 Or. 457; Graham 
v. Wickham, 1 De G.J.&S. 474, 66 Eng. 
Ch. 368, 46 Reprint 188. See Stone 
Vv. Pennock, 81 Mo.App. 544 (to same 
effect). 

Provision for promisee during life 
as satisfaction of promise see supra 
text and note 25 


Value of gift inter vivos to prom- 
isee as proper deduction from dam- 
ages in suit for breach see infra § 
222. 


lated amounts, the fact that by will 
he appointed to such children equiva- 
lent amounts out of a fund wherein he 
had life use with power ta appoint 
among his children at his death can- 
not, at least in the absence of lan- 
guage or conduct manifesting an in- 
tention to link the promise and the 
special fund, be considered a com- 
pliance with his contract, since the 
fund was not the property of the 
promisor but of the children, and the 
promise will not, in the absence of 
special circumstances, be taken to 
contemplate a satisfaction of their 
claims out of their own property. 
Graham v. Wickham, 1 De G.J.&S. 474, 
66 Eng.Ch. 368, 46 Reprint 188. 


Invalidity of contract to exercise 
power of appointment in particular 
manner see supra § 187 note 3 [a]. 


36. See Contracts § 714. 


S7. See Foster v. Easton, 2 N.Y.S. 
CQ ep Or Eine 6 Os. 


[a] Tllustration. — Where the 
promisor agreed to make _ various 
provisions for the promisee, among 
other things to keep up a policy of in- 
surance in a designated company, and 
the company, while the policy was 
alive and subsisting, failed and went 
out of business, further performance, 
in so far as the insurance policy was 
concerned, was excused. Foster v. 
Easton, 2 N.Y.S. 772, 50 Hun 603. 


Effect of death of promisee during 
promisor’s lifetime see infra § 201. 


38. Smith v. Nyburg, 16 P.(2d) 
493, 186 Kan. 572; Harris v. Morri- 
son, 163 P. 1062, 100 Kan. 157. See 
Smith v. Cameron, 141 P. 596, 598, 92 
Kan. 652, 52 L.R.A.N.S. 1057 (‘‘An in- 
tention to devise or convey the prop- 


Ann. 145; Manning v. Pippen, 5 So. 
572, 86 Ala. 357. 


Cal.—Rogers v. Schlotterback, 138 
P. 728, 167 Cal. 35. See to same effect 
Morrison vy. Land, 147 P. 259, 169 Cal. 
580. 

Conn.—Strakosch v. Connecticut 
Trust, ete., Co., 114 A. 6660, 96 Conn. 
471; Appeal of Beardsley, 75 A. 141, 
83 Conn. 34. 


a iota hae v. Leonard, 
833, 129 Me. 94. 


Ma. —Lawson v. Mullinix, 64 A. 938, 
104 Md. 156. 


_ Mo.—Ver Standig v. St. Louis Un- 
ion Trust Co.,, (App.) 62 S.W.(2d) 
1094, 1098 [cit Cyc]. 


N.H.—Southern y. Kittredge, 158 A. 
132, 85 N.H. 307. 


Or.—Lewis v. Siegman, 296 P. 51, 
2072 Pe Lele, 185, Ore 660: 


Pa.—White v. Arka, 2 Pa.Dist.&Co., 
574, 575 [quot Cye]. 


See to same effect Matter of Sher- 
man, 53 N.Y.S. 38%6, 24 Mise; 65, 2 
Gibb.Surr. 485. 


[a] Damage incurred by  dis- 
charge.—(1) Where a servant, who 
has entered into a written agreement 
with her master to serve him as 
housekeeper during his lifetime in 
consideration of a legacy to be left 
her by the master, is unjustifiably 
discharged by the master, she can 
maintain an action during the mas- 
ter’s lifetime to recover damages for 
being deprived of her board and lodg- 
ing and right to earn the legacy, such 
action not being one for breach of 
the agreement to will. Edwards v. 
Slate, 68 N.H. 342, 184 Mass. 317. (2) 


Ue). eh 
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however, the breach, when it does occur, is one com- 
mitted by deceased and the liability on account 
thereof is his.42 This rule that there is no breach in 
the testator’s lifetime** is subject, it has been held, 
to the qualification that when the promisor in his 
lifetime explicitly and unequivocally disavows and 
repudiates the disagreement and refuses to carry it 
out,*® or puts it out of his power to perform, as by 
a conveyance to third persons during his life,*® such 
conduct may be treated as an immediate breach, pre- 
vious to his death; but, in order for a repudiation 
to constitute a breach, notice thereof must be 
brought home to the promisee.** He may, moreover, 
by his conduct waive such anticipatory breach,** 
it not being imperative upon him to regard a lifetime 
conveyance as a breach where it dees not incapaci- 
tate the promisor from performing, but leaves him 
still capable of doing so at his death.t® Where the 
promisor, at his death, does not leave the property 
according to his agreement, an immediate breach ex- 
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ists at that time without postponement by reason 
of the fact that a disposition on condition is made 
which may result in the promisee’s receiving all that 
was promised by satisfaction of the condition which 
is possible then or thereafter.°° 


[§ 194] 2. By Promisee®!—a. Necessity. Per- 
formance by the promisee of the obligations impos- 
ed upon him by the contract is essential in order 
that he may claim by virtue of it;°? and, where he 
never enters upon the performance of the obligations 
upon which the promise was conditioned,**® or where, 
after partial performance, he fails or refuses to con- 
tinue to perform, such refusal or failure not being 
compelled or provoked by the promisor,°* he cannot 
have the provisions of the promise enforced, unless 
explanatory circumstances excusing his failure or 
default exist,°* as, for instance, where the promisor 
is the one primarily at fault, his conduct being the 
provoking cause of the promisee’s failure of per- 
formance.°® 


This is a simple case of a breach of 
contract, and the general rule applies 
that the action may be brought as 
soon as the breach occurs. Edwards 
v. Slate, supra. 


{b] Termination of tenancy at 
will, arising as a collateral stipula- 
tion in an agreement to devise the 
land, whereon the promisor was land- 
lord and the promisee tenant, shows 
no breach of the agreement to leave 
the land to the tenant. Adams v. 
Adams, 262 P. 728, 202 Cal. 622. 


Equitable relief in lifetime of 
promisor on agreement to devise or be- 
eee see Specific Performance §§ 
310, 614. 


43. Morrison v. Land, 147 P. 259, 
169 Cal. 580. 


44. See supra text and note 42. 


45. Paul v. Snyder, 100 N.B. 571, 
52 Ind.App. 291; Carter v. Wither- 
spoon, 126 So. 388, 156 Miss. 597. 


46. Canada v. Canada, 6 Cush. 
(Mass.) 15; Robinette v. Olson, 209 N. 
W. 614, 114 Neb. 728 [foll In re Boy- 
den’s Est., 209 N.W. 617, 114 Neb. 
726]. See Davis v. Porter, 10 Ohio 
Cir.Ct. 248, 6 Ohio Cir.Dec. 607 (rec- 
ognizing rule). 


[a] Bond conditioned not to alter 
will may be broken by a conveyance 
to another. McCormick v. McRae, 11 
LC QOXB.? (Ont;) 187. 


Accrual of cause of action as of 
time of repudiation of contract see 
infra § 217. 


Effect of conveyances of property 
affected by agreement to will gener- 
ally see infra § 204. 


47. Appeal of Beardsley, 75 A. 141, 
83 Conn. 34. 


48. Wold v. Wold, 165 N.W. 229, 
138 Minn. 409; Davis v. Porter, 10 
Ohio Cir.Ct. 243, 6 Ohio Cir.Dec. 607. 
But see Paul v. Snyder, 100 N.E. 571, 
52 Ind.App. 291 (to contrary effect). 


49. Rogers v. Schlotterback, 138 
P. 728, 167 Cal. 35. 


[a] Thus, where the promisor has 
agreed to leave a proportionate share 
to the promisee on his death, and it 
cannet be determined until then 
whether he will comply by leaving 
what he promised, the promisee need 
not treat a conveyance of part of the 
promisor’s estate as a breach of the 
contract. Rogers v. Schlotterback, 
138 P. 728, 167 Cal. 35. 


{b] Execution of inconsistent will 
does not disable the promisor from 
subsequently doing what his agree- 
ment requires of him. Appeal of 
Beardsley, 75 A. 141, 83 Conn. 34. 


50. Spruill v. Davenport, 27 N.C. 
145. See to same effect Crofut v. 
Layton, 35 A. 783, 68 Conn. 91. 


51. Cross references: 


Breach by promisee as ground for 
contesting will complying with 
contract see infra § 669. 

Right of revocation after partial per- 
formance by promisee see infra § 
197 note 78 [a]. 

Sufficiency of fully executed consid- 
eration when mutuality of obliga- 
tion lacking at inception see supra 
§ 189 text and notes 69, 70. 


52. In re Fetterman’s Est., 222 N. 
W. 872, 207 Iowa 252; Tussey v. Owen, 
52 S.E. 128, 139 N.C. 457; Lewis v. 
Siegman; 296) .P. 51) 297) Pa Dts, sha 
Or. 660; Mathews v. Tobias, 268 P. 
988, 126 Or. 358. See cases infra 
notes 538-55. 


53. O’Connor v. Patton, 286 S.W. 
822, 171 Ark. 626. 


54 Colo.—Swedish Evangelical 
Free Church of U. S. of America v. 
Benson, 237 P. 165, 77 Colo. 370. 


Ga.—Roberts v. Johnson, 111 S.E. 
194, 152 Ga. 746. 


N.Y.—Spraker v. Dow, 1 N.Y.S. 240, 
48 Hun 619. 


N.C.—Tussey v. Owen, 52 S.E. 128, 
139 N.C. 457. See to same effect An- 
drews v. Andrews, 29 S.E. 351, 122 N. 
C. 352, 3 Prob.Rep.Ann. 440. 


Or.—Mathews vy. 
988, 126 Or. 358. 


Pa.—Caldwell v. Taylor, 1 Pa.Dist. 
vie 765; Eldred’s Estate, 9 Pa.Dist. 


Tobias, 268 P. 


S.C.—Prater v. Prater, 77 S.E. 936, 
94 S.C. 267. 


Wis.—Felz v. Felz’s Est., 174 N.W. 
908, 170 Wis. 550. 


See to same effect Wilmer v. Borer, 
46 P. 181, 4 Kan.App. 109. 


[a] Assaulting and mistreating 
promisor.—W here the promisee’s 
wife assaulted and beat the prom- 
isor, who had agreed to leave her 
property to the promisee in return for 
his caring for her, such conduct enti- 
tled her to treat the contract as end- 


ed and to make an inconsistent dis- 
position of her property. Black v. 
Hill, 174 S.W. 526, 117 Ark. 228. 


55. See cases infra this note. 


{a] Facts held to show justifica- 
tion.—Where a promisee agreed to 
support the promisor for life and to 
pay expenses of the last illness and 
burial, and did furnish the support 
but failed to pay said expenses, his 
defense that he, being the residuary 
legatee and supposing a payment 
from the funds of the estate would 
be equivalent to payment by himself, 
failed to pay such expenses, has been 
held to constitute a sufficient excuse. 
Smith v. McHenry, 207 P. 1108, 111 
Kan. 659. 


{[b] Circumstances insufficient to 
justify failure or refusal.—(1) There 
was no sufficient performance by the 
promisee of her contract to pay fre- 
quent visits to deceased and his wife, 
and give them the benefits of her 
companionship, in consideration of 
which they agreed to devise their 
estate to the promisee, where she 
married soon after the contract was 
made and was unable to comply ade- 
quately, even though deceased and 
his wife made no objection to her 
marriage. Swedish Evangelical Free 
Church of U. S. of America v. Ben- 
SOnjN23 (bat L655) Via Colo, poms pao 
Where the promise is based upon the 
promisee’s living with the promisor, 
a refusal on her part to do so is not 
justified by the fact that the standard 
of living which the latter elects to 
adopt in her home is more economi- 
cal than that which the promisee 
wishes. Eldred’s Estate, 9 Pa.Dist. 
420. (3) Where the facts claimed as 
justification for nonperformance do 
not arise until after the promisee 
has ceased to perform, as where one 
who agreed to live with and care for 
the promisor during his lifetime mar- 
ries another and removes elsewhere, 
the promisor’s statement that he does 
not care to have her return and care 
for him thereafter does not excuse 
the breach. Tussey v. Owen, 52 S.B. 
1S LOO) UNe Ce One 


56. Mug v. Ostendorf, 96 N.E. 780, 
49 Ind.App. 71; Brackenbury v. Hodg- 
kin, 102 A. 106, 116 Me. 399. See to 
same effect Smith v. Smith, 201 P. 
75, 109 Kan. 584; Wold v. Wold, 165 
N.W. 229, 188 Minn. 409. 


[a] Breach held not attributable 
to promisor’s conduct.—Prater  v. 
Prater, 77 S.E. 9386, 94 S.C. 267. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 194-196] 


Condemnation of breach; waiver of performance. 
However, a breach by the promisee may be condon- 
ed by the testator,®*? or he may waive or abandon fur- 
ther performance by the promisee of the obligations 
which the latter has undertaken;°* indeed, it has 
been held that whenever there is adequate ground 
for rescission®® by reason of the promisee’s breach 
of his obligations, the testator’s failure to give no- 
tice of rescission is a waiver of the nonperformance 
which ceases by reason of the waiver, to be available 
in impairment of the binding force of the promise.®° 


[§ 195] b. Sufficiency.*+ 


57. Smith v. McHenry, 207 P. 1108, 
11% Kan. 659; Smith v. Cameron, 141 
P..596, 92 Kan. 652, 52 L.R.A.N.S. 
2057 +s burns. Ve smith, dsl Pi T4221 
Mont. 251, 69 Am.S.R. 653; Burdine 
v. Burdine’s Ex’r, 36 S.B. 992, 98.Va. 
515, 81 Am.S.R.. 741. And—-see infra 
text and notes 58-60. 


[a] Interim acceptance of substi- 
tutionary performance.—Where the 
promisor agreed to transfer all her 
property to the promisee at her death 
in consideration of his constructing 
a house and caring for her for the 
rest of her life, delay in constructing 
the house, of which she did not com- 
plain, did not deprive the promisee of 
his right to the property, at least 
where, throughout the whole of the 
time, he made a substitutionary per- 
formance which was acceptable to 
her. Campbell v. Alsop’s Adm’r, 81 
S.4. 31, 116 Va. 39. 


{b] Resumption of relations.— 
The subsequent marriage of dece- 
dent’s sister and her consequent liv- 
ing apart with her husband did not 
abrogate an agreement that she 
should live with her brother on his 
promise that she should have his 
property at his death, where, after 
her husband’s death, she returned to 
her brother’s home and performed the 
agreement until his death to his ex- 
pressed satisfaction. Smith v. Cam- 
eron, 141 P. 596, 92 Kan. 652, 52 L.R. 
A.N.S. 1057. 


58. Smith -v. Cameron, supra; Jen- 
kins vy. Stetson, 9 Allen (Mass.) 128. 


[a] Rule applied.—Under a con- 
tract to leave property in considera- 
tion of support and maintenance of 
the promisor by the promisee, if the 
former elects to remove from the 
home furnished by the latter, who is 
complying with his part of the agree- 
ment, and to go to live elsewhere 
and by other means, not calling on 
the latter for the promised support, 
this may constitute a voluntary waiv- 
er by the promisor. Jenkins v. Stet- 
son, 9 Allen (Mass.) 128. 


59. Rescission of contract to leave 
property see infra § 197. 


60. Kelley v. Devin, 182 P. 535, 65 
Or. 211. 


61, Construction of contracts as to 
obligations and undertakings of 
promisee see supra § 190 note 3 [g]. 


62. See cases infra this note. 


[a] Tllustrations.—(1) Where the 
promisee undertook to make a home 
for promisor and to pay for taxes, 
insurance, and improvements on a 
farm in return for his promise to 
leave it to her, the fact that he paid 
at times the taxes and insurance pre- 
miums was no such breach by her as 
to involve the loss of her rights un- 
der the contract for default in per- 
formance, at least where she never 
refused to pay them. White v. Mas- 
see, 211 N.W. 839, 202 Iowa 1304, 66 


Conduct of the prom- 
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tual Rescission. 


A.L.R. 1434. (2) Where the consid- 
eration for the promise was the tak- 
ing of title to realty in the name of 
the promisor and the promisee took 
title to one tract in the name of him- 
self and the promisor jointly but, up- 
on sale thereof, invested the proceeds 
in a tract to which title was taken 
in the promisor’s name, there was 
no such nonperformance as to dis- 
entitle the promisee to enforce the 
contract. Nelson v. Schoonover, 131 
P. 147, 89 Kan. 388 [reh den 132 P. 
1183, 89 Kan. 779, Ann.Cas.1915A 147]. 
(3) Where the promisee, among oth- 
er things, was to pay a note owed by 
the promisor and he did pay a part 
thereof and give his own note for the 
balance, thus releasing the promisor 
from all liability on the note, his 
conduct, as to this particular, con- 
stituted performance of the obliga- 
tion although the note was not liter- 
ally paid off and satisfied. Matter of 
Sherman, 53 N.Y.S. 376, 24 Misc. 65, 
2 Gibb.Surr. 485. (4) Where plain- 
tiffs’ mother, suing their father for 
divorce, agreed to pursue the suit to 
its conclusion and to maintain and 
care for plaintiffs, the issue of the 
marriage, in return for her husband’s 
agreement to make certain pecuniary 
arrangements and her father-in-law’s 
promise to leave plaintiffs a definite 
amount by will, which, she undertook, 
should be the whole of her claim 
against her husband, it was no 
breach of her agreement disentitling 
plaintiffs to recover that, instead of 
continuing the original divorce -pro- 
ceedings, she filed a new bill under 
which she obtained a divorce, nor 
that under such bill she asked and 
was awarded alimony, where by a 
binding obligation she _ stipulated 
with her former husband that, if he 
kept the terms of his agreement, she 
would never undertake to enforce the 
award of alimony, and in fact never 
did claim anything by virtue of it. 
Whitcomb v. Whitcomb, 36 N.Y.S. 
607, 92 Hun 443. (5) Where the 
promisee among other obligations un- 
dertook to pay all debts left by the 
promisor, and did not in fact pay the 
expenses of her last sickness, but 
this was because they were volunta- 
rily performed by others in anticipa- 
tion of a share in the estate, no ma- 
terial nonperformance barring his 
right to enforce the contract was 
shown. Goodin v. Casselman, 200 N. 
W. 94, 51 N.D. 543. (6) Where the 
promisee agreed to provide a home 
for the promisor, and did so, wheth- 
er or not the promisor, during her 
lifetime, was technically domiciled 
there or elsewhere, was immaterial. 
Popejoy v. Boynton, 230 P. 1016, 112 
Or. 646 [mod on other grounds 229 
Pe3ih0;) 112. OT-764 6A. 


{b] Captious or trivial objections 
by the promisor to the promisee’s ac- 
tions, when the latter’s general 
course of conduct conforms substan- 
tially to his agreement and receives 
the approbation of the promisor, are 
not sufficient to negative perform- 
ance. Van Duyne v. Vreeland, 12 N. 
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isee which does in fact and substance fulfill the ob- 
ligations undertaken by him as the consideration for 
the promise suffices ;®? 
However, performance, even of material stipula- 
tions, need not always be completed during the life 
of the promisor and may be perfected afterward in 
some cases®* where the time for performance con- 
tinues open at that time and there has been no 
breach by the promisee.®® 


[§ 196] BE. Termination—1. Abandonment; 


no other conduct does.®* 


Mu- 
Contracts to leave property by will 


may be abandoned by mutual consent,°® as where the 


JQ. 142; 
63. See cases infra this note. 


[a] Agreement to provide and care 
for promisor.—Where the promisee, 
under an agreement to provide and 
care for the promisor, never rendered 
any services of such a kind as to con- 
stitute caring for the latter and 
only made small payments to the 
promisor or upon bills owed by him, 
no performance of the character re- 
quired in order to render the contract 
enforceable is shown. Buxton v. 
Huff, (Mo.) 254 S.W. 79. 


[b] Conveyance of lesser estate.— 
Where, in consideration of a promise 
to leave property in a particular way, 
the promisee was to convey realty to 
the promisor, but instead of doing so, 
conveyed to a trustee who reconveyed 
to the promisee and the promisor as 
tenants by the entirety, the perform- 
ance of the promisee requisite to the 
enforceability of the promise was 
lacking and no contract resulted from 
the transaction. Krell v. Stein, 127 
N.wy.S. 15.0: 


{c] Long-continued absence.—Un- 
der a contract whereby the promisee 
was to take care of decedent for life 
upon an understanding that decedent’s 
property was, after decedent’s death 
to belong to the promisee, evidence of 
the promisee’s absence for more than 
four or five years showed a termina- 
tion of such agreement rendering it 
unenforceable. Felz v. Felz’s Estate, 
174 N.W. 908, 170 Wis. 550. 


{[d] Elements to be considered in 
connection with substantiality of 
performance.—(1) Although the va- 
lidity of an agreement to devise in 
consideration of support for life is 
not affected by the length of life of 
the promisor after the making of the 
agreement, provided the agreement is 
fair in its inception (Roy v. Pos, 191 
P. 542, 183 Cal. 359), (2) nevertheless, 
where one has contracted to devise 
land in consideration of support for 
life, the proportion of the remaining 
lifetime during which the _ services 
are rendered is a material factor in 
determining whether or not there has 
been a substantial performance of the 
agreement for support (Roy v. Pos, 
191 PR. 522 ess ‘Cake 359). 


64. Crofut v. Layton, 35 A. 783, 68 
Conn. 91; Sarasohn v. Kamaiky, 86 
N.E. 20,0193 N.Y. 2038. 


65. Crofut vi, Layton, 35) cAn ice. 
68 Conn. 91. 


66. Pugh v. Bell, 1382 P. 286, 21 
Cal.App. 530; Stockley v. Goodwin, 
78 Ill. 127; French v. Boston Safe 
Deposit, ete., Co., (Mass.) 185 N.E. 
493; Pulver v. Fishbeck, 195 N.W. 
422, 224 Mich. 647. See Searles v. 
Brace, 19 Abb.N.Cas. (N.Y.) 10 (hold- 
ing that, where a testator provides a 
fund fot’ payment of mortgages on 
his land, an alleged agreement by 
which he was to devise the property 
to his wife who would then pay off 
the mortgage, if in fact made, was 
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parties both voluntarily consent to change the rela- 
tionship upon which the contract is predicated to 
some other and different relation between them," or 
the two may, by agreement, effect a rescission®® de- 
spite the fact that the promisee has theretofore made 
an attempted assignment to others of a part of his 
The rescission of 
such an agreement is usually a question of faet’® and 
the making of a later contract between the same par- 
ties on different terms and making no reference to 
the contract for a will has been held not necessarily 


interest under the contract.®® 


conclusive of a rescission.?1 


Acceptance of anticipatory breach. Where, in his 
lifetime, the promisor breaks the contract’? and the 
promisee elects to accept and sue on the anticipa- 
tory breach,’* the operation of the contract, except 
as an aid in the ascertainment of damages, is at an 


abandoned before execution of the 
will). 

67. French v. Boston Safe De- 
posit, etc., Co., (Mass.) 185 N.E. 493. 

Marriage of promisor and promisee 
see infra § 202. 

68. Casady v. Scott, 237 P. 415, 40 
Idaho 137. 


69. Casady v. Scott, supra. 
[a] Equitable lien in favor of as- 
signee will, however, be affixed to 


anything which is given the promisee 
as consideration for his consent to 
the rescission. Casady v. Scott, 237 
P. 415, 40 Idaho 187. 

Waiver by cozsent of forfeiture 
clause see infra § 199. 

70. Noyes v. Noyes, 112 N.E. 850, 
224 Mass. 125. 

71. Noyes v. Noyes, supra. 

72. Breach in lifetime of testator 
see supra § 193. 

73. Actions for damages for an- 
ticipatory breach of contract to leave 
property see infra § 217. 

74. Mug v. Ostendorf, 96 N.E. 780, 
49 Ind.App. 71. See to same effect 
Moorhead v. Fry, 24 Pa. 37. 

75. Wold v. Wold, 165 N.W. 229, 
138 Minn. 409. And see supra § 193 
text and note 49. But see Paul v. Sny- 
der, 100 N.E. 571, 52 Ind.App. 291 (to 
contrary effect). 

7G. Revocapility of reciprocal wills 
see infra XIII in 69 C.J. 

77, Richardson v. Orth, 66 P. 925, 
69 P. 455, 40 Or. 252, 7 Prob.Rep.Ann. 


296; Jordan v. Dutton, 1 Phila. (Pa.) 
437. 
78. Ill.—Dalby v. Maxfield, 91 N.E. 


420, 244 Ill. 214, 135 Am.S.R. 312. 


Jlowa.—Burmeister v. Hamann, 226 
N.W. 10, 208 Iowa 412; Partello v. 


White, 196 N.W. 719, 197 lowa 24; 
Stewart. v ‘Todd, 173 N.W. 619, 190 
Towa 283, 20 A.L.R. 1272 [mod on 


other grounds 180 N.W. 146, 190 Lowa 
283, 20 A.U.R. 1272]. 


Kan.—Braden v. Neal, 295 P. 678, 
132 Kan. 287. But see Hazleton v. 
Reed, 26 P. 450, 46 Kan. 73, 26 Am. 
S.R. 86 (to contrary effect). 

Ky.—Price v. Price, 64 S.W. 746, 66 
S.W. 529, 111 Ky. 771, 23 Ky.L. 1086, 
1911, 1947. 

Mich.—Carmichael v. Carmichael, 
40 N.W. 178, 72 Mich. 76, 16 Am.S.R. 
528, 1 ple 596; Faxton vy. Faxon, 
28 Mich. 159. 


Mont.—Huffine y. Lincoln, 160 P. 
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820, 52 Mont. 585. But see Hayes v. 
Moffatt, 271 P. 483, 88 Mont. 214 (dic- 
tum to contrary). 


Neb.—Teske v. Dittberner, 98 N.W. 
57, 70 Neb. 544, 113 Am.S.R. 802 [rev 
on other grounds 91 N.W. 181, 65 Neb. 
167, 101 Am.S.R. 614 (mod 88 N.W. 
658, 63 Neb. 607)]; Best v. Grolapp, 
96 N.W. 641, 99 N.W. 837, 69 Neb. 811, 
5 Ann.Cas. 491, 9 Prob.Rep.Ann. 586. 


N.Y.—Adams v. Swift, 155 N.Y.S. 
873, 169 App.Div. 802, 15 Mills Surr. 
493; Mutual L. Ins.-Co. v. Holloday, 
13 Abb.N.Cas. 16. See Myers v. Cronk, 
ZING Bi SSA, SN am 60.854 seNE noite 
506 (dictum to same effect). 


N.D.—Torgerson v. Hauge, 159 N. 
W., 6, 34 N.D. 646. 


Ohio.—Ralston vy. 
Ohio VCcA. L310; 


Pa.—In re Cridge’s HEst., 1387 A. 455, 
289 Pa. 331; In re McGinley’s Est., 
101 A. 807, 257 Pa. 478. 


S.C.—Kerr v. Kennedy, 90 S.B. 177, 
aie S.C. 496. 


a.—Hooe v. Kelsick, Wythe Orig. 
na *i02 (2a Ed. 190). 


Wash.—Velikanje vy. Dickman, 168 
P. 465, 98 Wash. 584. 


See Wilks v. Burns, 60 Md. 64 (rec- 
ognizing rule); Rose v. Oliver, 52 P. 
176, 32 Or. 447 (dictum to same ef- 
fect); and cases infra this note; and 
notes 79, 80. 


“Tnasmuch as their original con- 
tract rested on the mutual promise 
of the contracting parties, carried out 
and recognized . . . it cannot be 
rescinded except by the consent of 
both. As it takes the mutual consent 
of both to make a contract, so it takes 
the mutual consent of both to rescind 
or destroy the contract.” Stewart v. 
Todd, 173 N.W. 619, 622, 180 NW. 
146, 190 Iowa 2838, 20 A.L.R. 1272. 


[a] Where, after substantial part 
performance (1) the promisee contin- 
ues ready, able, and willing to per- 
form, the promisor cannot withdraw 
and rescind the contract so as to de- 
prive him of its benefits (Taylor v. 
Cathey, 100 So. 8384, 211 Ala. 589; 
Brandes v. Brandes, 105 N.W. 499, 129 
Iowa 351; Dillon v. Gray, 123 P. 878, 
87 Kan. 129; Bird v. Pope, 41 N.W. 
514, 73 Mich. 483; Wold v. Wold, 165 
N.W. 229, 138 Minn. 409; Gupton v. 
Gupton, 47 Mo. 87; Goodin v. Cassel- 
man, 200 N.W. 94, Bil N.D. 543; Torger- 
son v. Hauge, 159 N.W. 6, 34 N.D. 646; 
Tuit v. Smith, 20 A. 579, UST Page sbi 
Bruce v. Moon, 35 S.B. 415, Didia Ga 60: 
Gary v. James, 4 §.C.Hq. 185; Alexan- 
der v. Lewes, 175 P. 572, 104 Wash. 32. 
See to same effect Ga Nun v. Palmer, 


McBurney, 27 


. 


[§§ 196-197 


end;74 but there is, of course, no obligation imposed 
on the promisee to accept the repudiation and he 
may if he chooses, treat the contract as continuing 
until the promisor’s death produces a breach.*° 


[§ 197] 2. Rescission by One Party’°—a, Right 
To Rescind. A writing which does not amount to a 
contract because no obligations are assumed by ei- 
ther party may, of course, be revoked; 
agreement to leave or to make a particular disposi- 
tion of property cannot be rescinded by the prom- 
isor after performance on the part of the promisee’® 
without the promisee’s consent thereto.? 
would be an intolerable fraud which a court of equity 
will not permit.®° 
tract not be revoked but, where the contract itself 
is expressed in the form of a will,*! or where a will 
is made pursuant to the contract,®? the testator can- 


70 hut) an 


This 


So, too, not only can the con- 


111 N.E. 223, 216. N.Y. 6033 (2)) nords 
it always necessary, provided these 
conditions exist, that the promisee 
shall have made an express tender of 
performance (Jenkins v. Stetson, 9 
Allen (Mass.) 128). 


79. Dalby v. Maxfield, 91 N.E. 420, 
244 Ill. 214, 185 Am.S.R. 312; Torger- 
son v. Hauge, 159 N.W. 6, 34 N.D. 646. 


Abandonment or rescission by 
agreement see supra § 196. 


80. Carmichael v. Carmichael, 40 
N.W. 173, 72 Mich. 76, 16 Am.S.R. 528, 
1 L.R.A. 596; Huffine v. Lincoln, 160 
P. 820, 52 Mont. 585; Best v. Grolapp, 
99 N.W. 837, 96 N.W. 641, 69 Neb. 811, 
5 Ann.Cas. 491, 9 Prob.Rep.Ann. 586; 
Teske v. Dittberner, 98 N.W. 57, 70 
Neb. 544, 113 Am.S.R. 802 [rev on 
other grounds 91 N.W. 181, 65 Neb. 
167, 101 Am.S.R. 614 (mod 88 N.W. 
658, 63 Neb. 607)]; Bruce v. Moon, 
30) SHE) 415, 57 S.C. 60. 


[a] Intent of promisor at the time 
of making the promise is immaterial 
in determining whether fraud exists 
in this situation, or, if necessary, the 
presumption will be indulged that the 
promise was made without intention 
to fulfill it and was therefore false. 
cee Lincoln, 160 P. 820, 52 Mont. 


81. Walker v. Yarbrough, 76 So. 
390, 200 Ala. 458; Bolman v. Overall, 
2 So. 624, 80 Ala. 451, 60 Aime Re OKs 


Smith v. McHenry, 207 nO se 111 
Kan. 659; Torgerson v. Hauge, 159 
N.W. 6, 34 N.D. 646. 


82. Ala.—Walker v. Yarbrough, 76 
So. 390, 200 Ala. 458. 


Cal.—Chase v. Stevens, 166 P. 1035, 
34 Cal.App. 98. 


Idaho.—Andrews vy. Aikens, 260 P. 
423, 44 Idaho 797, 69 A.L.R. 8. 


Iowa.—Stewart v. Todd, 173 N.W. 
619, 190 Iowa 283, 20 A.L.R. 1272 
[mod on other grounds 180 N.W. 146, 
190 Iowa 283, 20 A.L.R. 1272]; Baker 
v. Syfritt, 125 N.W. 998, 147 Towa 49, 


Kan.—Nash v. Harrington, 205 P. 
354, 110 Kan. 636; Nelson v. Schoon- 
over, 181 P. 147, 89 Kan. 388 [reh 
den 132 P. 1183, 89 Kan. 779, Ann.Cas, 
1915A 147]. 


Miss.—Anding v. 
574, 77 Am.D. 658. 


Mo.—Ragsdale v. Achuff, 27 S.W. 
(2a) 6, 324 Mo. 1159. See to same ef- 
fect Wright v. Tinsley, 30 Mo. 389. 


N.J.—Schutt v. M. E. Church Mis- 
sionary Soc., 3 A. 398, 41 N.J.Eq. 115. 
But see Anderson v. Mggers, 49, A, 
578, 63. N.J. Bq. 264, 55 ER Ay 570 
[rev AT VAN 2 (Oil N.J.Ea. 85] (hold- 


Davis, 38 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not, by the act of revoking the will, escape the obli- 
gations of his contract nor can his heirs or substi- 
tuted legatees take any benefit by such revocation ;** 
the will itself may be revoked or changed as a will8¢ 
even where the contract is that the testator will 
not revoke,®® and thus a revocation which affects the 
rights of third persons not parties to the contract 
but does not affect the rights of the promisee or alter 
the provision which, pursuant to agreement, the tes- 
tator has made for him,*® or which, in so far as it 
alters such provision, increases the share of the 
promisee and gives him more than the contract enti- 
tles him to,§* is within the promisor’s power and does 
not afford any ground of objection to the promisee; 
but the contract is irrevocable and remains in force 


after the revocation of the will.88 


contract contains a stipulation expressly permitting 
a revocation on certain conditions, the contract is ir- 
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Even where the 


revocable except in the manner and upon the terms 


ing that a contract merely to make 
a will, in which there is no term, ex- 
press or implied, to have the proper- 
ty in a particular manner, may after 
its execution be revoked and another 
substituted and the promisees will 
have no rights which ean be based on 
the contract). ; 


N.Y.—Adams v. Swift, 155 N.Y.S. 
873, 169 App.Div. 802, 15 Mills Surr. 
493; Mutual L. Ins. Co. v. Holloday, 
13 Abb.N.Cas. 16. 


N.D.—Goodin v. Casselman, 200 N. 
Wiaee94:) 51 SN Dea 54330 Poreerson® ‘Vv. 
Hauge, 159 N.W. 9, 34 N.D. 646. 


Ohio.—Ralston. v. McBurney, 27 
Ohio C.A. 310. 

Or.—Goodin v. Cornelius, 200 P. 
915, 101 Or. 422. 

S.C.-—Bruce v. Moon, 35 S.E. 415, 
57 S:C. 60. 
: B.C.—Bligh v. Gallagher, 29 B.C. 
241. 


See to same effect Wellington v. 
Apthorp, 13 N.E. 10, 145 Mass. 69. 


“Tf, therefore, it can be said to be 
the rule that one can make an agree- 
ment in writing or in parol without 
executing it in the form required in 
the execution of testamentary instru- 
ments, and bind himself by such 
agreement to give his property upon 
his death to another, and that such 
agreement can be enforced after the 
death of the promisor provided it is 
shown that the agreement rests upon 
a valid consideration, there can be no 
logical reason for holding that, where 
one makes such a contract, resting 
upon a consideration and thereafter, 
in pursuance of the contract, makes 
a will for the purpose of making 
more effectual this agreement and 
promise to make a will, the original 
contract becomes less binding upon 
him.” Stewart v. Todd, 173 N.W. 
619, 622, 180 N.W. 146, 190 Iowa 283, 
20 A.L.R. 1272. 


Drawing of will as performance and 
discharge of contract see supra § 192. 


83. See cases supra notes 81, 82. 


Conflict between claims arising un- 
der and those hostile to the contract 
see infra §§ 204, 205. 


84 Iowa.—Stewart v. Todd, 173 
N.W. 619, 190 Iowa 283, 20 A.L.R. 
1272 [mod on other grounds 180 N. 
W. 146, 190 Iowa 283, 20 A.L.R. 1272]. 


Kan.—Nelson v. Schocnover, 131 P. 
147, 89 Kan. 388 [reh den 132 P. 1183, 
89 Kan. 779, Ann.Cas.1915A 147]. See 
Stahl v. Stevenson, 171 P. 1164, 102 
Kan. 447, 844 (dictum to same effect). 


N.J.—Lawrence y. Prosser, 101 A. 
1040, 88 N.J.Eq. 43. 


N.Y.—Morgan v. Sanborn, 122 N.E. 
696, 225 N.Y. 454; Schley v. Donlin, 
225 N.Y.S. 453, 131 Mise. 208; In re 
Gloucester, 11 N.Y.S. 899. See Lally 
v.eCronen, 159° N.E.-7238, 247 N.Y. 58 
[rearg den 161 .N.E. 188, 247 N.Y. 575] 
(recognizing rule). 


Wash.—Perkins y. Allen, 234 P. 25, 
133 Wash. 455; Olsen v. Hoag, 221 P. 
984, 128 Wash. 8; Alexander v. Lewes, 
175 P. 572, 104 Wash. 32. 


And see cases infra notes 85-88. 


But see Chase v. Stevens, 166 P. 
1035, 34 Cal.App. 98 (holding that the 
promisee may have probate of a revo- 
eatory will enjoined). But see Lovett 
v. Lovett, 155 N.E. 528, 157 N.B. 104, 
87 Ind.App. 42 (holding that the 
promisee may have revocation of a 
will made pursuant to contract en- 
joined). 

[a] Where contract is to appoint 
by will among a certain class so that 
the members thereof receive a defi- 
nite proportion of an estate, a will 
making a particular appointment 
among the members of the class is 
revocable. Morgan v. Sanborn, 122 N. 
BH. 696, 225 N.Y. 454. 


85. Menke y. Duwe, 230 P. 1065, 
117 Kan. 207. See to same effect 
O’Neil v. Ross, 277 P. 123, 98 Cal.App. 
306; Fourth Nat. Bank v. First Pres- 
byterian Church, 7 P.(2d) 81, 134 Kan. 
643 (dictum); Kine v. Farrell, 75 N. 
Y.S. 542, 71 App.Div. 219. 


[a] Subsequent codicil does not 
affecl the obligations arising from the 
contract. Nash v. Harrington, 205 P. 
354, 110 Kan. 636. 


S86. O2Necili ve, Ross 2 e238; 98 
Cal.App. 306; Nelson v. Schoonover, 
131 P. 147, 89 Kan. 388 [reh den 132 
P. 1188, 89 Kan. 779, Ann.Cas.1915A 
147]. 


87. O’Neil v. Ross, 277 P. 123, 98 
Cal.App. 306. 


88. Iowa.—Stewart v. Todd, 173 N. 
W. 619, 190 Iowa 283, 20 A.L.R. 1272 
{mod on other grounds 180 N.W. 146, 
190 Iowa 283, 20 ALL.R. 1272]. 


Kan.—Menke v. Duwe, 230. P. 1065, 
117 Kan. 207; Nelson vy. Schoonover, 
1381 P. 147, 89 Kan. 388 [reh den 132 
P. 1188, 89 Kan. 779, Ann.Cas.1915A 
147]. See to same effect Fourth Nat. 
Bank v. First Presbyterian Church, 
7 P.(2d) 81, 184 Kan. 6438 (dictum); 
Stahl v. Stevenson, 171 P. 1164, 102 
Kan. 447, 844 (dictum). 


N.J.—Lawrence v. Prosser, 101 A. 


which the contract provides.®® 
wishes, the promisee may elect to treat the contract 
as rescinded by the promisor’s conduct.°° 
or nonperformance by the promisee of the obliga- 
tions assumed by him as consideration for the prom- 
ise, while at times entitling the promisor to treat the 
agreement as ended,®! does not do so and affords no 
ground for rescission unless it is so substantial and 
fundamental as to defeat the object of the agree- 
ment®? nor where the promisor’s own conduct is the 
efficient cause provoking such nonperformance.°* 


Rescission by promisee.®# 
is to be left, in consideration of some enforceable ob- 
ligation assumed by him in favor of the owner there- 
of, cannot rescind the contract and escape his obli- 
gation while the owner continues ready and willing 
to perform;°> nor can the promisee, after accepting 
benefits under a will in part carrying out the agree- 
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Of course, if he 


A breach 


One to whom property 


1040, 88 N.J.Eq. 43. 


N.Y.—Morgan v. Sanborn, 122 N.E. 
696, 225 N.Y. 454; Kine v. Farrell, 
(Lo NE Y.S.. 542,072 vA pp. Div. -29. wesc 
Lally v. Cronen, 159 N.E. 723, 247 N. 
Y. 58 [rearg den 161 N.E. 188, 247 N. 
Y. 575] (recognizing rule). 


N.D.—Torgerson y. Huge, 
W. 6, 34 N.D. 646. 


Wash.—Perkins vy. Allen, 234 P. 25, 
133 Wash. 455; Olsen v. Hoag, 221 P. 
984, 128 Wash. 8; Alexander v. Lewes, 
175 Ps 572,104 Wash, 32% 


See to same effect Rolls vy. Allen, 
269 P. 450, 204 Cal. 604 (dictum). 


89. Price v. Craig, 143 So. 694, 164 
Miss. 42. 


90. Canada v. 
(Mass.) 15. 


91. See supra § 
text and notes 92, 93. 


92. White v. Massee, 211 N.W. 839, 
202 Iowa 1304, 66 A.L.R. 1434. And 
see cases infra this note. 


{a] Illustrations.—(1) Where the 
promisee agreed to afford the promisor 
a home and to make improvements 
and pay taxes and insurance on his 
farm as a consideration for the prom- 
isor’s agreement to leave it to him, 
the latter could not rescind because 
of his having paid taxes and insur- 
ance premiums, at least where the 
promisee had never refused to pay 
them. White v. Massee, 211 N.W. 839, 
202 Iowa 1304, 66 A.L.R. 1434. (2) 
Slight inconveniences and annoyances, 
such as Occur ordinarily in any fam- 
ily, afford no ground for rescission 
by one contracting to leave property 
in return for care and support. Tuit 
Va smith, 200A. 579: let ease. 


93. Smith v. Smith, 201 P. 75, 109 
Kan. 584. 


_ Effect of breach provoked by prom- 
isor generally see supra § 194. 


94 Action on quantum meruit 
prior to default by promisor see infra 


§ 208 


95. Andrews v. Lavery, 123 N.W. 
543, 159 Mich. 26. 


[a] Thus, if a husband in con- 
sideration of his wife’s promise to 
make a will in his favor makes her 
the beneficiary in a policy of insur- 
ance, and She tenders execution on her 
part and continues willing to perform, 
the transfer of the policy to her can- 
not be rescinded by him. Andrews 
ee Lavery, 123 N.W. 5438, 159 Mich. 


£59 Ne 


Canada, 6 Cush. 


194; and infra 
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ment, rescind the contract.®® 


[§ 198] b. Manner of Exercise of Right.°7 The 
right, where it exists, must be exercised in toto so 
as to constitute a rescission of the contract as an 
entirety.°8 Proper notice to conform to the require- 
ments established for the rescission of contracts gen- 
erally®® must be given,! and benefits received under 
the contract restored,” in order for the attempted 
exercise of the right to be effective. 


[§ 199] 3. Effect of Forfeiture Clause in Con- 
tract. Where, by its terms, an agreement relative 
to the disposition of property is to continue only un- 
til the happening of some specified act or event, after 
the stated contingency occurs the agreement is at an 
end and inoperative.* Where the contingency never 
occurs, however, the promise remains binding in the 
same manner and to the same extent as if it had 
been absolute. Although the contract contains such 
a provision, the parties may by assent waive it so 
as to permit the occurrence of the contingency spec- 
ified as that on which a forfeiture is to occur and 
still retain the contract in force unimpaired.® 


[§ 200] 4. Modification and Merger. The parties 
to the contract may modify it;® but subsequent 
promises by the promisor to make some provision 
for the promisee other than that on the basis of 
which they originally contracted cannot take away 
rights under the original contract unless the prom- 
isee elects to accept such later promises in full per- 
formance of the agreement.’ Where, following the 
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~[§§ 197-201 


contract, a conveyance of the property affected by 
the agreement is made by the promisor to the prom- 
isee and accepted by the latter, the contract is merg- 
ed in the conveyance and cannot thereafter be re- 
sorted to® even though the conveyance, by reason 
of its recitals as to consideration, is voluntary in 
character and so not good as against outstanding 
equitable claims;® similarly, where the promisee 
subsequently executes a valid release and settle- 
ment of all claims against the promisor, or takes a 
bond covering such claims,’® or where the parties 
redefine their several relations by a contract under- 
taking a full and complete arrangement of all mat- 
ters between the parties, and settle and dispose of 
all their rights and claims against one another,*? the 
later contract merges and destroys the earlier one, 
but the execution of a will pursuant to the contract 
does not operate to effect an abrogation of it under 
the doctrine of merger.*? 


[§ 201] 5. Death of Beneficiary during Promisor’s 
Lifetime. Where the contract made contemplates 
the contingency of the beneficiary’s predeceasing the 
promisor and makes express provision therefor, such 
as alternative terms to take effect in that event,+® 
or where after its occurrence, the promisor recog- 
nizes and confirms it as an obligation surviving the 
beneficiary’s death,1* the death of the latter in the 
promisor’s lifetime does not put an end to the obli- 
gation of the contract; moreover, even though the 
contract is one which would terminate at the prom- 
isee’s death, the promisor may waive this feature of 


96. Downing v. Harris Trust & 
Savings Bank, 149 N.E. 256, 318 Ill. 
323 [rev 236 Ill.App. 168]. 


Acceptance of testamentary benefits 
as election between will and contract 
see infra § 206. 


97. Effect of contract stipulations 
as to rescission see supra § 197 text 
and note 89. 


98. Downing v. Harris Trust, etc., 
Bank, 149 N.E. 256, 318 Ill. 323 [rev 
236 Ill.App. 168]. 


Partial or total rescission of con- 
tracts generally see Contracts § 682. 


99. See Contracts § 676. 


1. Kelley v. Devin, 132 P. 535, 65 
Ore Lil; Prater ve “Prater, 77 SE. 
936, 94 S.C. 267. 


2, Downing v. Harris Trust, etc., 
Bank, 149 N.E. 256, 318 Ill. 323 [rev 
236 Ill.App. 168]. 


Restoration of consideration or re- 
turn to status quo as requirement for 
rescission of contracts generally see 
Contracts §§ 678-681. 


8. Shaprio v., Steinberg, 166 S.B. 
767, 175 Ga. 869; Dreyer v. Hyde, 167 
N.E. 583, 251 N.Y. 450 [amendment of 
remittitur den 168 N.H. 440, 251 N.Y. 
593). See to same effect Myers v. 
Cronk, 45 Hun 401 [aff 21 N.E. 984, 
AiSaeeNG Vir 6.08.15 Contra Dreyer vy. 
Dreyer, 218 N.Y.S. 317, 218 App.Div. 
341. 

Inconsistent disposition after oc- 
currence of contingency as constitut- 
ing breach see supra § 192. 


4. Keefe v. Keefe, 125 P. 929, 19 
-Cal.App. 310. 

5. Stellwagen v. 
177 S.W. 636. 


6. Smith v. Cameron, 141 P. 596, 
92 Kan. 652, 52 L.R.A.N.S. 1057. See 


Grissom, (Mo.) 


to same effect Nelson vy. Schoonover, 
131 P. 147, 89 Kan. 388 [reh den 132 P. 
1183, 89 Kan. 779, Ann.Cas.1915A 147]. 


7. Davidson v. Davidson, 79 S.E. 


998, 72 W.Va. 747. 

8. Lawson v. Mullinix, 64 A. 938, 
104 Md. 156. 

9. Lawson v. Mullinix, supra. 

10. Pulver v. Fishbeck, 195 N.W. 
422, 224 Mich. 647. 

[a] Wowever, where the release 


given or bond taken appears by the 
facts and surrounding circumstances 
not to extend to all claims of every 
kind but to extend only to claims 
arising out of a particular relation or 
course of conduct which is not con- 
nected with the contract as to the dis- 
position of property, it does not af- 
fect the continuing validity of such 
contract. Nimmo y. Walker, 14 La. 
Ann. 581; Noyes v. Noyes, 112 N.E. 
850, 224 Mass. 125; Townsend v. Per- 
ry, 124 N.Y‘S. 143 [rev on other 
grounds 130 N.Y.S. 951, 146 App.Div. 
225]; Jack v. McKee, 9 Pa. 240. 


[b] Release conditional upon the 
continuing in effect of a will which 
is made pursuant to the contract is 
not, however, in the event of a revo- 
cation of the will, binding upon the 
person giving it and does not avoid 
the effect of the contract. Martin 


v. Wright, 13 Wend. (N.Y.) 460, 2 
Am.D. 468. ‘ ) 2 
jlc] Where consideration for 


promise is release of existing liabil- 
ity or debt, the execution of the re- 
lease in question does not, of course, 
affect the validity or continuing force 
of the contract. Frieders vy. Frieders, 
as N.W. 77, 180 Wis. 4380, 31 A.L.R. 


Release of decedent’s personal rep- 
resentatives as bar to enforcement of 


contract see infra § 206. 


ll. Pulver v. Fishbeck, 195 N.W. 
422, 224 Mich. 647. 


[a] _ Thus an oral adoption contract 
requiring the adoptive parent to leave 
the adopted child whatever property 
she might possess at her death was 
merged in a subsequent contract pur- 
suant to which the parent conveyed 
land to the child reserving a life es- 
tate, and conveyed her interest in a 
firm to the child, and placed funds in 
banks to the joint account of herself 
and the child, and the child agreed 
to pay to the parent annually during 
the parent’s lifetime specified sums. 
Pulver v. Fishbeck, 195 N.W. 422, 224 
Mich. 647. , 


12. Price v. Craig, 143 So. 694, 164 
Miss, 42. 


Execution of will as performance 
see supra § 192. 


13, Androscoggin County Sav. 
Bank v. Tracy, 99 A. 257, 115 Me. 433; 
Burdine v. Burdine’s HEx’r, 36 S.E. 
992, 98 Va. 516, 81 Am:S.R. 741. See 
to same effect Pfeiffer v. Kemper, 244 
Ill.App. 474 (where the agreement 
was for designation by the promisee 
in the event of his predeceasing the 
promisor of the desired beneficiaries) ; 
Sh ae v. Smith, 201 P. 75, 109 Kan. 


14. Wood v. Vandenburgh, 6 Paige 
CNY) 277. 


[a] Confirmation of agreement by 
execution of release to executors of 
the promisee, charged by will with 
carrying out the terms of the con- 
tract, may be made by the promisor 
so that, notwithstanding the prior 
death of the promisee, the arrange- 
ments contemplated by the contract 
will be effectuated. “Wood vy. Vanden- 
burgh, 6 Paige (N.Y.) 277. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the contract and does so where he permits others, as- 
sociated with the promisee in his lifetime in render- 
ing the performance, to continue after his death 
and accepts such performance without giving notice 
within a reasonable time of an intention to consider 
the obligation as ended.t® Where no such elements 
are present to indicate the result intended by the 
parties in that contingency, reconciliation of the au- 
thorities with respect to the effect of prior death of 
the beneficiary is difficult if not impossible.1® It has 
been held that, where the promise is personal to the 
beneficiary and one which he alone can enforce, and 
he dies first, the promise does not survive and the 
promisor may, without any breach of his contract, 
make an inconsistent disposition of the property;** 
so, in the closely analogous case where personal per- 
formance by the beneficiary is an essential ingredi- 
ent in the contract, it has been held that the prom- 
isor, in this contingency, may rescind the contract1® 
and the rule has been applied where, in return for 
the promise, a relative of the promisor, with his wife, 
undertakes to live with, care for, or support the 
promisor, and they do so until the death of such rela- 
tive, although the widow remains ready and willing 
to continue the arrangement thereafter;!® in that 
identical case, however, other courts have refused to 
treat the contract as terminable at the promisee’s 
death.?° Conversely, unless there are obligations 
still to be performed by the beneficiary and which 
can only be performed by him personally, his death 
prior to that of the promisor does not, it has been 
held, authorize a revocation or discharge the prom- 
isor from his obligation;?! other cases, however, 
without reference to the question of the existence of 
unperformed undertakings of a personal nature, re- 
gard such an occurrence, at least where the benefi- 
ciary leaves no heirs coming within the operation of 
the antilapse statutes,?” as producing a situation an- 
alogous to that of a lapsed legacy or devise and 
thereby relieving the promisor from the obligation 
of performance.” 


15.. ‘Prater v,. Prater, -77S.E. 936; 19; 
94 S.C. 267. 


16. See cases passim 6, 34 N.D. 646. 
section. Fuchs vy. 


17. Pershall v. Elliott, 163 N.E. 21; 
554, 249 N.Y. 183. 15, 243 Ky. 351; 


[a] Rule applied.—The doctrine of 
the text has been applied where the 
provision which was to have been 
made for the promisee was an ar- 


infra this 


[a] 
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Prater v. Prater, supra. 

20. Torgerson v. Hauge, 159 N.W. 
See to same effect 
Fuchs, 48 Mo.App. 18. 
Moore v. Wager, 
Carstairs v. Bomar, 
(Tex.Civ.App.) 48 S.W.(2d) 786. 
to same effect Chase v. Stevens, 166 
P. 1035, 34 Cal.App. 98. 

Absence of gift over or refer- 
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Prior death of one of several beneficiaries. Where 
the promise is for the benefit of two or more benefi- 
ciaries conjointly, and one or some of them prede- 
cease the promisor, it has been held that the surviv- 
or or survivors at the time of the promisor’s death 
are entitled to the whole of the provision promised.** 


[§ 202] 6. Changes in Promisor’s Matrimonial 
Status. The effect generally of a subsequent mar- 
riage of the promisor upon his obligations under a 
contract to leave property or a will executed pursu- 
ant thereto is discussed elsewhere in this title.?> It 
has been held that, where the promisee in return for 
the promised legacy has agreed to live with, and 
make a home for, the promisor and thereafter mar- 
ries him, the marriage contract, imposing on her, as 
it does, all the obligations undertaken by the prior 
contract, supersedes it and revokes a will pursuant 
to it, and leaves the promisee under a duty of per- 
formance independent of the contract so that there 
is no legal consideration for the promise and it. can- 
not be enforced.?® So, where the promisee under- 
takes to act toward the promisor as a daughter, in 
return for the promise of a legacy, the fact that a 
marriage ceremony is performed between them, even 
though for some reason the marriage is invalid, puts 
an end to the contract and leaves the promisor no 
longer bound by the promise.?7 A valid contract 
between husband and wife that he will will her a cer- 
tain part of his estate is not destroyed by divorce ;?® 
nor is a stepfather’s contract to leave property to 
stepchildren dissolved by a divorce from their moth- 
er even though an unreasonable allowance of ali- 
mony is made in her favor.?° 


[§ 203] F. Ratification and Affirmance. Where 
the contract, although unenforceable, is not void but 
only voidable because of the personal disability of 
the promisor, it has been held that it may, after re- 
moval of the disability, be ratified so as to be en- 
forceable thereafter;*° but there is other authority 
reaching a contrary result upon a like state of 


[a] Will by beneficiary attempting 
to leave the contract claim to a lega- 
tee does not alter the rule. Jones v. 
Hoth 9 C.B1,, 67° CL: dels aRepring 


Lapse of legacies or devises see in- 
fra chin 6 Sacks. 


24. Kisor v. Litzenberg, 212 N.W. 
343, 203 Iowa 1183; Needham ov. 
Smith, 4 Russ. 318, 4 Eng.Ch. 319, 38 
Reprint 825. 


48 S.W.(2d) 


See 


rangement whereby he could, after 
the promisor’s death, buy designated 
property for a specified price, if he 
chose to do so. Pershall vy. Elliott, 
163 N.E. 554, 249 N.Y. 183. 


18. Prater v. Prater, 77 S.E. 936, 
94 S.C. 267. See Wood v. Vanden- 
burgh, 6 Paige (N.Y.) 277 (recogniz- 
ing the rule that rights under a con- 
tract lapse where the promisee prede- 
ceases the promisor). 


[a] Reason for rule.—Where the 
performance by the promisee is an 
essential ingredient in the considera- 
tion, there is an implied condition 
that he will continue alive and his 
death discharges the _ obligation. 
Prater v. Prater, 77 S.E. 936, 94 S.C. 
267. 


[b] Intention of parties governs 
in determining whether the contract 
is one personally performable by the 
promisee only. Prater v. Prater, 77 
S.E. 936, 94 S.C. 267. 


ence to the heirs or successors of the 
beneficiary, in the event that he pre- 
deceases the promisor, does not af- 
fect the application of the rule. Car- 
stairs v. Bomar, (Tex.Civ.App.) 48 S. 
W.(2d) 786. 

[b] Antilapse statutes regarding 
the circumstances under which a de- 
vise will not lapse, but making no 
provision as to when it does lapse, 
have no application to this situation 
so that the fact that the beneficiary 
dies without issue does not alter the 
text rule. Carstairs v. Bomar, (Tex. 
Civ.App.) 48 S.W.(2d) 786. 


22. Jones v. How, 9 C.B. 1, 67 E.C. 
L. 1, 1387 Reprint 790. 

Effect of antilapse statutes general- 
ly see infra XIII in 69 C.J. 

23. Jones v. How, 9 C.B. 1, 67 E.C. 
L. 1, 137 Reprint 790. See Andrews 
v. Lavery, 123 N.W. 543, 159 Mich. 
26 (dictum to the effect that the prior 
death of the promisee would cause a 
lapse). 


[a] Death of copromisee.—Where 
the promisors agree that two prom- 
isees, brother and sister, shall re- 
ceive everything they have when they 
die, and one promisee dies at a time 
intermediate the deaths of the promis- 
ors, leaving no other heirs, the inten- 
tion manifested by the contract is to 
leave the property to both promisees 
and the survivor takes the share of 
the one who has died. Kisor v. Litz- 
enberg, 212 N.W. 343, 203 Iowa 1183. 


a See infra § 205. 


6. Bagley v. Bagley, 222 P. 722, 
110 Or 8. 


274 ee v. Boston Safe Deposit 
& Trust Co., (Mass.) 185 N.E. 493. 


28. Elliott v. Northern Trust Co., 
178 Ill.App. 439. 


29. Hannemann y. Ott, 153 N.W. 
506, 98 Neb. 492. 
30. Steinberger v. Young, 165 P. 
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acts 


[§ 204] G. Subsequently Executed Transfers, En- 
Although bona fide pur- 
chasers of property forming the subject matter of 
the agreement to will will not be disturbed in the 
interest which they have by their purchase acquir- 
ed,?* agreements based upon valuable consideration 
to make a particular disposition of property, other 
the whole or some fraction of 
leave at his death as to which 
will not be allowed to be de- 
feated by conveyance to persons who are not bona 
during the lifetime of the promi- 
sor,?® particularly where such conveyance is procur- 


cumbrances, or Wills.? 


than those promising 
all the promisor may 
special rules apply,*® 


fide purchasers, 


432, 175 Cal. 81; Skinner vy. Rasche, 
176 S.W. 942, 165 Ky. 108. 


Sufficiency of continuing considera- 
tion to support ratification see supra 
Siesioe 


31. Austin v. Davis, 26 N.E. 890, 
is Ind. 472, 25 Am.S.R. 456, 12 L.R.A. 
120. 


32. Cooper v. Claxton, 50 S.E. 399, 
122 Ga. 596. 


[a] Thus, where a contract to be- 
queath is made between two persons 
for the benefit of a third, subsequent 
transactions between the beneficiary 
and the promisor cannot constitute 
a renewal of the contract. Cooper v. 
Claxton, 50 S.E. 399, 122 Ga. 596. 


33. Conveyance as breach during 
life of promisor see supra § 193. 


34. Fuchs v. Fuchs, 48 Mo.App. 18. 
See Newton v. Newton, 48 N.W. 450, 
46 Minn. 33; White v. McKnight, 143 
Sele Gaye 146 S.C. Be), 59 A.L.R. 1297 
(both cases recognizing rule); Rob- 
inette v. Olson, 209 N.W. 614, 114 Neb. 
728 [foll In re Boyden’s Hstate, 209 
N.W. 617, 114 Neb. 726] (to same ef- 
fect); Bruce v. Moon, 35 S.BH. 415, 57 
S.c. 60; Swingley v. Daniels, 212 P. 
729, 123 Wash. 409 (last two cases, 
dictum to same effect). 


35. See infra text and notes 43-54. 


36. Ill.—Evans v. Moore, 93 N.H. 
118, 247 Ill. 60, 189 Am.S.R. 302. 


Iowa.—Jamison v. McCormick, 154 
N.W. 898, 172 Iowa 666. See to same 
effect Kremar v. Kremar,: 211 N.W. 
699, 202 Iowa 1166. 


Kan.—Braden v. 
132 Kan. 287. 


Ky.—McGuire v. McGuire, 11 Bush 
142. 


Mich.—Jolls v. Burgess, 233 N.W. 
372, 252 Mich. 437; Bird v. Pope, 41 
N.W. 514, 73 Mich. 483; Carmichael 
v. Carmichael, 40 N.W. 173, 72 Mich. 
16, oL6 Am.S.R. yar gh elWelatst easeiy 


Mo.—Ragsdale v. Achuff, 27 S.W. 
(2d) 6, 324 Mo. 1159; Stellwagen v. 
Grissom, 177 S.W. 636; Gupton v. 
Gupton, 47 Mo. 37. 


Neb.—Teske v. Dittberner, 98 N.W. 
57, 70 Neb. 544, 113 Am.S.R. 
on other grounds 91 N.W. 
Neb. 167, 101 Am.S.R. 614 (mod 88 
N.W. 658, 63 Neb, 607)]. 


Neal, 295 P. 678, 


N.J.—Kastell v. Hillman, 30 A. 535, 
53 N.J.Eq. 49. 
N.Y.—Parsell v. Stryker, 41 N.Y. 


480; Hausner v. Wickham, 172 N.Y. 
S. 680, 186 App.Div. 931, 105 Misc. 
785. 


In order for subsequent transactions to be 
a renewal of the original contract, they must be be- 
tween the persons who were parties thereto.®? 


‘WILLS 
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ed by the exercise of fraud or undue influence,’ is 
made with the fraudulent intent of defeating the 
contract,*®® or is in the nature of a testamentary dis- 


position,?® nor by will;#° so, too, where the prom- 


tion.*? 


Ohio.—Ralston  v. 27 


Ohio C.A. 310. 


S.C.—Bruce v. Moon, 35 S.E. 415, 
tl SHOR GU) 


Wash.—Swingley v. Daniels, 212 P. 
729, 123 Wash. 409. 


See to same effect Roy v. Pos, 191 
P. 542, 183 Cal. 359 (dictum). 


[a] Ihack of knowledge of contract 
on the part of a grantee who pays 
no consideration does not impair the 
superiority of the promisee’s rights. 
Swingley v. Daniels, 212 P. 729, 123 
Wash. 409. 


37. McGuire v. McGuire, 11 Bush 
(Ky.) 142; Carmichael v. Carmichael, 
40 N.W. 173, 72 Mich. 76, 16 Am.S.R. 
526, 1 L.R.A. 596. 


38. Jolls v. Burgess, 233 N.W. 372, 
252 Mich. 437; Ragsdale v. Achuff, 27 
S.W.(2d) 6, 324 Mo. 1159; Ga Nun v. 
Palmer, 111 N.E. 223, 216 N.Y. 603; 
Matter of Wescott, 54 N.Y.S. 545, 34 
App.Div. 239; Ralston v. McBurney, 
27 Ohio C.A. 310. 


What constitutes frandulent intent 
or knowledge affecting validity of 
transfer generally see Fraudulent 
Conveyances §§ 170-204. 

39. Rogers v. Schlotterback, 138 P. 

al. 363 Whiton vv. Whiton, 
y Wo 2,. AOD: Rep. 
Ann, 522 [att 79 Ill.App. 99]. 

40. Colo.—Oles v. Wilson, 
489, 57 Colo. 246. 

Tll.—Evans v. Moore, 93 N.E. 118, 
247 Ill. 60, 139 Am.S.R. 302. 


Iowa.—Stewart v. Todd, 173 N.W. 
619, 190 Towa 283,'°20 A..Re 1272 
[mod on other grounds 180 N.W. 146, 


McBurney, 


141 P. 


190 Iowa 283, 20 A.L.R. 1272]. See 

to same effect Kremar v. Kremar, 211 

N.W. 699, 202 Iowa 1166. 
Kan.—Braden v. Neal, 295 P. 678, 


132 Kan. 287. See to same effect 
A laa Vv. Erye, 191 BP. 282, 107 Kan: 
9 


Minn.—Laird v. Vila, 100 nae 656, 
93 Minn. 45, 106 Am.S.R. 420. 


Mo.—Ragsdale v. Achuff, i S.W. 
(2d) 6, 824 Mo. 1159. 


N.J.—Schutt v. M. BE. Church Mis- 
sionary Soc., 3 A. 398, 41 N.J.Eq. 115. 


N.Y.—Adams vy. Swift, 155 N.Y.S. 
873, 169 App.Div. 802, 15 Mills Surr. 
493; Heath v. Heath, 42 N.Y.S. 1087, 
18 Misc. 521; Mutual L. Ins. Co. v. 
Holloday, 13 Abb.N.Cas. 16. 

N.D.—Goodin vy. Casselman, 200 N. 


W. 94, 51 N.D. 543; Torgerson v. 
Hauge, 159 N.W. 6, 34 N.D. 646. 


Ohio.—Ralston v. McBurney, 27 


isor falsely admits the existence of a debt to another 
in order to cut down the amount which the promisee 
will reeeive under the contract, the creditor can 
assert no right to payment superior to the promi- 
see’s right under the contract*! even where an en- 
cumbrance is given to secure such fictitious obliga- 
Where the contract covers only what prop- 
erty the promisor may leave at his death or a frac- 
tion or proportion thereof, the promisor remains free 
to use, control, and dispose of property in his life- 
time**® and transfers or conveyances by him before 
his death are valid unless made with intent to de- 
fraud,*# even though no consideration therefor is 


Ohio C.A. 310. 


Or.—Kelley v. Devin, 132 P. 535, 65 
Oryezites 


Pa.—in re Cridge’s Est., 
455, 289 Pa. 331. 


8.C.—Gary v. James, 4 S.C.Eq. 185. 


Wash.—Perkins v. Allen, 234 P. 25, 
133 Wash. 455. 


Eng.—Needham y. Smith, 4 Russ. 
318, 4 Hng.Ch. 319, 38 Reprint 825. 


See to same effect Gordon v. Spell- 
man, 89 S.H. 749, 145 Ga. 682, Ann. 
Cas.1918A 852. 


[a] ack of knowledge of con- 
tract on the part of those to whom 
the promised property is devised by 
inconsistent will does not impair the 
superiority of the promisee’s rights. 
Smith v. Nyburg, 16 P.(2d) 493, 136 
Kans 572: 


41. Smith v. Smith, 5 Bush (Ky.) 
625. And see case infra note 42. 


42. Roy v. Pos, 191 PB. 542, 183 Cal, 
59. 

43. Rogers v. Schlotterback, 138 P. 
28, UT Cal 353 “Alustine vw -Dawisnece 
N.E. 890, 128° Ind. 472, 35 Ams: 
456, 12 L.R.A. 120; Needham v. Kirk- 
man, 3 B.&Ald. 531, 5 H.C.L. 307, 106 
Reprint 755. See Gregor v. Kemp, 3 
Swanst. 482, 36 Reprint 926 (recog- 
nizing the rule); and cases infra 
notes 44-54. 


44. Cal.—Rogers v. Schlotterback, 
LSS aoe how alone 


Ind.—Austin v. Davis, 26 N.E. 890, 
nen Ind. 472, 25 Am.S.R. 456, 12) DAR SAS 


Iowa.—Kisor v. Litzenberg, 
W. 348, 203 Iowa 1183. 


N.Y.—Colt v. O’Connor, 109 N.Y.S. 
689, 59 Misc. 83. 


Eng.—Needham y. Kirkman, 3 B.& 
Ald. 53" 5 BGs 307, 106 Reprint 
755.. See Needham v. Smith, 4 Russ. 
318, 4 Eng.Ch. 319, 38 Reprint 825; 
Gregor v. Kemp, 3 Swanst. 482, 36 Re- 
Pale 926 (both cases recognizing the 
RUake 


See Smith v. McHenry, 207 P. 1108, 
111 Kan. 659 (to same effect); Van 
Duyne v. Vreeland, 12 N.J.Eq. 142 
(recognizing the rule). 


[a] Action of waste as to prop- 
erty conveyed away by the promisor 
in his lifetime is not available to the 
promisee in such a contract. Noble 
v. Metcalf, 47 So. 1007, 157 Ala. 295. 


[b] In Louisiana, where a mar- 
riage contract provides that in event 
there should be no issue, and the 
wife should survive her husband, he 


137 A. 


212 N. 


For later cases, aqevaldcmente and changes in the law see Annotations, same title and section number, 
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given;*® such contracts do not prevent the making 
of gifts by the promisor in his lifetime*® provided 
the gifts are reasonable, absolute, bona fide, not tes-’ 
tamentary in effect, and not made for the purpose of 
defeating the contract nor having such effect.*7 
HKven under such contracts, however, no disposition 
during the promisor’s lifetime made with the inten- 
tion or for the purpose of defeating the contract will 
be allowed to stand, as against the claims of the 
promisee under the agreement,*® at any rate where 
the transferee is not a bona fide purchaser.*® More- 
over, where the contract covers the whole of the es- 
tate which the promisor may leave at his death, no 
disposition to take effect only at that time will be 
allowed to stand>°® except where the transfer, al- 
though testamentary in character, is consistent with 
the contract,®! although, even under such contracts, 
the testator may make subsequent contracts to leave 
specific property by will to other promisees, which 
will be good as against the residuary promisee;°? 
but, where the contract is to leave the promisee a 
particular fraction or proportion of the whole es- 
tate, the promisor may make specific bequests or de- 
vises to third persons which will carry a title not 
defeasible on the score of the contract®* so long as 
the promisee receives the agreed proportion of the 
whole value of the estate.54 Where a conveyance, 
encumbrance, or transfer is of such charaeter that 
it is ineffective as against the promisee, within the 


will bequeath to her one-half of what- 
ever his estate may consist of at that 
time, the husband cannot defeat the 
wife’s rights by a gratuitous dona- 
tion of his property before his death, 
for under Civ. Code arts 1735, 1736, 


54. 
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958, 197 Iowa 1049]; 
nor, 109 N.Y.S. 689, 59 Misc. 83. 


Manchester v. Loomis, 198 N. 
W. 102, 197 Iowa 1049 [am 195 N.W. 
958, 197 Iowa 1049]. 
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rules stated in this section, he may have it set 
aside.®> 


[§ 205] H. Rights of Surviving Spouse. In lke 
manner as contracts to convey,®*® contracts to will 
or leave property, made before the promisor’s mar- 
riage, vest irrevocable rights which cannot be defeat- 
ed by a subsequent marriage, at least where the wife, 
before the marriage, had notice of the agreement,°* 
and hence operate to prevent widow’s rights from at- 
taching to the property affected where such contracts 
are of record at the time of marriage.®* Where a 
will pursuant to the contract has been executed be- 
fore the marriage, it has been held by some authority 
that the marriage does not operate as such a revoca- 
tion by operation of law as to discharge the promisor 
from the obligation or to give the spouse any equal or 
superior right to the property affected by the agree- 
ment®® and by other authority that while the will 
is, like other wills,°° revoked by a subsequent mar- 
riage,®°! the contract and the obligations arising 
therefrom continue valid and enforceable.°? Where 
the widow was without notice of the contract at the 
time of marriage, it has been held that the contract 
is not enforceable as against her interest, at least 
without important limitations;®* nevertheless, such 
lack of notice does not in all cases or under all cir- 
cumstances defeat the superiority of the promisee’s 


Colt v. O’Con- [a] Claim against estate need not 
be presented or established in pro- 
bate proceedings as a condition pre- 
cedent to having such a transfer set 
aside. Rogers v. Schlotterback, 138 
Pia 3, slovin@a larson 


such a donation, regardless of arts 55. Cal.—Roy v. Pos, 191 P. 542, 
1737, 1738, and 1745, is irrevocable,}|183 Cal. 359; Rogers v. Schlotter- 56. See Dower § 73. 
and cannot be defeated by a gratui- | back, 138 P. 728, 167 Cal. 35. 57. Ruch wv. Ruch, 124 Nsw.) 52: 


tous donation of property, although 
the husband may have the right of 
control during life. Riddell v. Rid- 
dell, 83 So. 369, 146 La. 37. 


45. Austin v. Davis, 26 N.E. 890, 
128 Ind. 472, 25 Am.S.R. 456, 12 L.R. 
A. 120. 


46. Skinner v. Rasche, 
942, 165 Ky. 108. 


47. Skinner v. Rasche, supra. 


48. Rogers v. Schlotterback, 138 P. 
728, 167. Cal. 35; Van Duyne v. Vree- 
land, 12 N.J.Eq. 142; Bruce v. Moon, 
35) Ssh. 415, 57 S.C. 60; Gregor v. 
Kemp, 3 Swanst. 482, 36 Reprint 926. 


49. Van Duyne v. Vreeland, 12 N. 
J.Eq. 142. And see cases supra note | 372, 
48. Bromeling, 


Ill.—Whiton  v. 


176 S.W. 


erty). 
132 Kan. 287. 


142. 


252 Mich. 


Whiton, 53 
722, 179 Ill, 32,-4 Prob.Rep.Ann. 522 
[aff 79 Ill.App. 99]. 


Iowa.—White v. Massee, 211 N.W. 
839, 202 Iowa 1304, 66 A.L.R. 1434. 
See Shepherd v. Delaney, 
753, 191 Iowa 138 (recognizing rule, 
but holding that plaintiff had not sus- 
tained the burden of proof as to the 
character.of his interest in the prop- 


Kan.—Braden v. Neal, 
Ky.—MecGuire v. McGuire, 11 Bush 


Mich.—Jolls v. Ft Saieee 233 N.W. 
3 
168 N.W. 431, 202 Mich. 


159 Mich..231; Price v. Craig, 143 So. 
694, 164 Miss. 42; Huffine v. Lincoln, 
160 P. 820, 52 Mont. 585. See to same 
effect Elliott- v. Northern Trust Co., 
178 Ill.App. 439 (dictum). 


[a] Contract cannot be said to be 
in fraud of spouse (1) at least where 
it is made long prior to the contem- 
plation of marriage and while anoth- 
er marriage relation exists. Price v. 
Craig, 143 So. 694, 164 Miss. 42. See 
Smith v. Smith, 172 N.E. 32, 340 Ill. 34 
(to same effect, where agreement was 
made very shortly after the death of 
the promisor’s first wife). (2) Trans- 
fers in fraud of wife before marriage 
generally see Husband and Wife § 40. 


58. Smith v. Smith, 172 N.E. 32, 


340 Ill. 34; Price v. Craig, 143 So. 
694, 164 Miss. 42; Burdine v. Burdine, 


N.E. 


181 N.W. 


295 P. 678, 


Bromeling v. 


474; Merriman v. Vandemark, 155 N.|36 S.B. 992 98 : 
Peet episee paren a | Water sie aay ead [HE Sm 208 08 ve Te 
474. 76 N.H. 203 “the testator may 124 N.W. 52, 159 Mich. 231; Bird v. (fal. cBeabonl for weleeean ine 
not’ make specific bequests to others, | Pope, 41 N.W. 514, 73 Mich. 4835] 4. (a. 068 penta ee 
?| Carmichael vy. Carmichael, 40 N.wWw. | ower is liable to be defeated by ev- 


even though giving the promisee the 
residuary estate). 


51. Skinner v. Rasche, 
942, 165 Ky. 108. 


[a] Bule applied.—Where two 
promisors jointly contracted that the 636: 
promisee should have their property S.W. , 
at their death, a deed of his property | 37. 


L.R.A. 596 
176 S.W. 


450, 46 Minn. 33. 


738, 72) Mach) 76) 16 “Am-SiR. 5628, 1 
Minn.—Newton v. Newton, 48 N.W. 


Mo.—Stellwagen vy. 
Gupton v. Gupton, 47 Mo. 


ery subsisting claim or incumbrance, 
in law or equity, existing before the 
inception of the title and which would 
have defeated the husband’s seizin.” 
er Ve) Smithy 17.2) Nive 82.35 0840 


59. Rundell v. McDonald, 182 P. 
450, 41 Cal.App. 175. 


Grissom, ‘177 


by one of the promisors to the other, 
even though testamentary in charac- 
ter, was consistent with the contract 
and its making involved no breach of 
the contract. Skinner v. Rasche, 176 
Siw. 942, 165 Ky. 108. 


52. Smith v. McHenry, 207 P. 1108, 
111 Kan. 659. 

53. Manchester v. Loomis, 198 N. 
W. 102, 197 Iowa 1049 [am 195 N.W. 


[68 C. J.—27] 


Neb.—Teske v. Dittberner, 98 N.W. 
57, 70 Neb. 544, 113 Am.S.R. 802 [rev 
91 N.W. 181, 65 Neb. 167, 101 Am.S.R. 
614 (mod 88 N.W. 658, 63 Neb. 607)]. 


N.J.—Kastell v. Hillman, 30 A. 535, 
53 N.J.Eq. 49. 


N.Y.—Ga Nun vy. Palmer, 111 N.E. 
223, 216 N.Y. 603; Phillip v. Phillip, 
160 N.Y.S. 624, 96 Misc. 471. 


60. Marriage as revocation by op- 
ieee of law generally see infra §§ 


61. Kloberg y.' Teller, 171 N.Y.S. 
947, 123 Misc. 641. 


62. Kloberg v. Teller, supra. 


63. Mayfield v. Cook, 77 So. 713, 
201 Ala. 187. See to same effect Van 
Duyne v. Vreeland, 12 N.J.Eq. 142. 
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right over her widow’s rights;°4 the determination 
ot the relative rights of the promisee and the spouse 
rests, it has been held, upon their respective equi- 
ties under all the cireumstances®® and where the 
equities predominate in favor of .the spouse, the 
promisee’s claim is inferior®® although it is superior 
if the equities are in his favor.®* <A husband’s con- 
tract during coverture cannot, it has been held, de- 
feat the wife’ s right to a widow’ s share in his estate, 
without her consent ;°8 but, on the other hand, where 
the widow’s rights are statutory and merely extend 
to property owned by the husband at his decease, he 
is not prevented from disposing of or encumbering 
his property by lawful agreements during his life 
which will take priority over the interest the widow 
would have had if no contract had been made.®® 


[§ 206] I. Promisee’s Loss of Rights by Waiver, 
Estoppel, or Abandonment.’° Even after rights 
have accrued in favor of a promisee under a con- 
tract to make a particular disposition of property, 
he may lose them by waiver, estoppel, or abandon- 
ment;*! but repudiation or abandonment of such 
rights, being contrary to the habits of mankind, 
must be made to appear clearly’? and no such re- 
sult follows unless the promisee, with a full knowl- 
edge of all the material facts, does or forbears the 
doing of something inconsistent with the right or 
with an intention to rely on it.7* Whether there is 
an effective loss of rights in this manner is usually 
a question of fact.74 Particularly where he con- 
tinues to assert a claim thereto the promisee’s sub- 
sequent removal from land to which he has moved 
and upon which he has made improvements as con- 
sideration for a promise to leave it to him is not 
conclusive of an abandonment of his rights under 


G4, /Dillon v. Gray,.123 ©. 187.8; 87 arb; 
Kan. 129. See Ragsdale v. Achuff, 27 
S.W.(2d) 6, 324 Mo. 1159 (enforcing a 
contract respecting the disposition of 72 
property left by the promisor’s first 3 
wife, without reference to whether his 
second wife had notice of the contract 
at the time of her marriage). 


74, 

65. Owens v. McNally, 45 P. 710, 
113 Cal. 444, 33 L.R.A. 369; In re|224 Mass. 125. 
rland’s Estate, 230 P. 157, 181 Wash. 75. 
297. 421, 103 Iowa 98, 


6S. Owens v. McNally, 45 P. 710, 76. 
113 Cal. 444, 33 L.R.A. 369; In re|/154 Ind. 253. 
Arland’s Estate, 230 P. 157, 181 Wash. [a] 
297. And see cases supra note 65. 


154 Ind. 2538. 
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See Bird v. Pope, 41 N.W. 514, 
73 Mich. 483 (dictum to same effect) ; 
and cases passim infra this section. 


Kisor v. Litzenberg, 212 N.W. 
343, 203 Iowa 11838. 

73. Garard v. Yeager, 56 N.E. 237, | of 
Noyes v. Noyes, 112 N.E. 850, 81. 
Allbright v. Hannah, 72 N.W. 
Garard v. Yeager, 56 N.E. 237, 


Tllustration.—Thus where, in 
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the contract;7®> nor does the giving of security by 
the promisee for the performance of his obligations 
under a contract to make a particular disposition of 
property of itself constitute any waiver of its bene- 
fits.7° The promisee’s silence as to the exist- 
ence of the contractual claim, even though continued 
for a considerable time after the promisor’s death 
leaving the promise unperformed,** or at the time the 
promisor’s executor requests him to pay obligations 
against him held by the estate,’* or the presentation 
by him of claims against the estate,7® even where 
such claims are for the very matters which consti- 
tuted the consideration for the promise to leave 
the property,®® does not, of itself and under all cir- 
cumstances, debar the promisee from thereafter as- 
serting his rights under the contract;*+ and he is not 
estopped by an agreement for division saving his 
rights under the contract®? by withdrawal of objec- 
tions made by him to a partition of the property, on 
his allegations of ownership thereof, and receiving a 
share of that and the personal property,®* or by con- 
tinuing to pay rent to the promisor’s estate on prop- 
erty which he occupies and which was promised him 
by the contract.24 So, in the absence of any ques- 
tion of election,®® the acquiescence in, or failing to 
object to, a will does not generally bar the promisee 
to claim under the contract;°® and failure to object 
to the probate of a will does not estop the promisee 
from claiming under an agreement to make a partic- 
ular disposition of property by will’ or a contract 
not to change or revoke a prior will,8® nor does the 
fact that he actively participates in the probate pro- 
ceedings to the extent of filing his election not to 
take under the will which was made;®® indeed, even 
though he endeavors to dissuade other legatees from 


estate, a subsequent attempt, after 
the promisor’s death, to recover 
against such other estate, is, at least 
pro tanto, a repudiation of the prom- 
ise, as the promisee cannot have the 
benefit both of the consideration and 
the promise. Lawrence v. Pros- 
ser, 101 A. 1040, 88 N.J.Eq. 43. 


See cases supra notes 77-80. 


82. Smith v. Smith’s Adm’rs, 28 
N.J.Law 208, 78 Am.D. 49. 


83. Bash v. Bash, 9 Pa. 260. 


_ [a] Reason for rule.—‘“A mistake 
in choosing the forum or the form 
of the proceeding can [not] 


67. Rundell v. McDonald, 182 P. 
450, 41 Cal.App. 175. And see cases 
supra note 65, 


68. Fleming v. Fleming, 174 N.W. 
946, 180 N.W. 206, 184 N.W. 296, 194 
Iowa 71 [error dism 44 S.Ct. 246, 264 
U.S. 29, 68 L.Hd. 547]. 


69. Crofut v. Layton, 35 A. 783, 68 
Conny 91. 
70. Cross references: 


Abandonment of contract by mutual 
consent see supra § 196. 


Burden of proof of abandonment see 
infra § 220 


Promisee’s waiver of anticipatory 
breach see supra § 193. 


Waiver of: 
Forfeiture clause by consent see 
supra § 199 
Promisee’s breach by promisor see 
supra § 194 


consideration for the use of'a life in- 
terest in lands and an agreement to 
bequeath the unused balance of the 
annuities, the promisee agrees to pay 
to the life tenant a stipulated an- 
nuity, execution of a note and mort- 


gage for the arrears of the annuity 
payments is no waiver of the provi- 
sion that such of them as remain un- 
spent at the annuitant’s death shall 
be left to the promisee. Garard v. 
Yeager, 56 N.E. 237, 154 Ind. 253. 


77%. Noyes v. Noyes, 112 N.B. 850, 
224 Mass. 125; Clark vy. Cordry, 69 
Mo.App. 6. 


78. Clark v. Cordry, supra. 


79. Noyes v. Noyes, 112 N.E. 850, 
224 Mass. 125; Popejoy v. Boynton, 
229 P. 370, 112 Or. 646 [mod on other 
grounds 230 Pe LOL, be vOriG 426i: 


80. Popejoy v. Boynton, supra. 


[a] However, it has been held that 
where the promise was in return for 
the surrender of a claim in another 


prejudice the party in any other pro- 
a as "Bash v. Bash, 9 Pa. 260, 


84 Clawson v. Brewer, 58 A. 598, 
OTON. Soe On: 


85. Election between provisions of 
oe an Be contract see infra text and 
notes 


86. Kisor v. Litzenberg, 212 N.W. 
343, 203 Iowa 1183. 


87. Stewart v. Todd, 173 N.W. 619, 
190 Iowa 288, 20 A.L.R. 1272 {mod on 
other grounds 180 N.W. 146, 190 Iowa 
283, 20 A.L.R. 1272]. See to same 
affect Svenburg v. Fosseen, 78 N.W. 
4, 75 Minn. 350, 74 Am.S.R. 490, 48 


E.R.As 42% 


88. Kine v. Farrell, 75 N.Y.S. 542, 
71 App.Div. 219. 


89. Stewart v. Todd, 173 N.W. 619, 
190 Iowa 2838, 20 A.L.R. 1272 [mod on 
other grounds 180 N.W. 146, 190 Iowa 
LISS; ee Ome Arla e tema Gauls 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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contesting the will®® or actively aids the executors 
in a will contest over it,°? those circumstances, while 
persuasive to show an abandonment of contract 
rights, are not necessarily conclusive of that fact; 
however, where, being appointed administrator of 
such inconsistent will, he makes no claim under the 
contract until after proceeding with the administra- 
tion to the point where the estate is ready for dis- 
tribution, recognizing throughout the rights of the 
designated legatees,®°* or where, as executor, he has 
the will probated and presents and continues to as- 
sert, even after the contract suit is instituted, a claim 
based upon services forming the consideration for 
the alleged promise,°* or where, pursuant to leave 
of court, he applies for letters of administration fol- 
lowing a suit wherein, being made defendant, he has 
asserted no right,®* in the absence of explanation or 
excuse, he cannot claim under the contract. Accept- 
ance of money paid him by the promisor’s personal 
represenative, when the payment is not referable to 
the will or the contract, as for example, an accept- 
ance of his distributive share in an intestate estate®® 
or of money coming to him by virtue of the promi- 
sor’s exercise of a power of appointment over anoth- 
er estate,°° does not operate as a waiver or aban- 
donment of the promisee’s contract rights, at least 
if he does not know that he is absolutely entitled to 
such sums independent of contract, or, even where 
he does know it, unless the acceptance is with the 
intention to discharge the claim under the con- 
tract;°?7 neither does the execution of a release to 
decedent’s personal representatives when surround- 
ed by circumstances of want of full information of 
the claim by both the promisee and the executors and 
manifesting an intention that it shall be considered 
as only partial and operative as to matters other 
than the contract.°® Explanatory circumstances 
which have been mentioned as tending to relieve the 
promisee’s conduct from the imputation of any in- 
tention to waive or. abandon his rights include ad- 
vice of counsel®® and the fact that, during the peri- 
od of the promisee’s nonassertion of his contract 
rights, the written contract was lost or mislaid.+ 


Election between will and contract. Where pro- 
vision is made for the promisee by the promisor’s 


90. Noyes v. Noyes, 112 N.E. 850,|224 Mass. 125. 
224 Mass. 125. 2. 


91. Noyes v. Noyes, supra. 


92. Staples v. Hawthorne, 283 P. 
67, 208 Cal. 578 [superseding 277 P. 
THOT: 


XIII. 
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Principle of election stated see 
intra sll in69e Cul. 


3. Necessity for election see infra 
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will, and the promisee accepts without protest bene- 
fits under the testamentary provision in his favor, 
the question of whether he thereby waives or aban- 
dons his claim under the contract depends, in the 
absence of any other circumstances tending in that 
direction, upon the general doctrine of election,” and 
hence upon the question of whether, under the par- 
ticular facts, any case for its application is present- 
ed;* and he has, accordingly, been held not to do so 
where the provision made by the will gives to the 
promisee only a part of what he was promised under 
the contract and the testamentary benefits accept- 
ed by him are only those, or a part of those, to which 
he is entitled thereunder,* even where he declares 
his satisfaction with the will in express terms;° 
where, on the other hand, instead of merely giving a 
part of the contractual benefits and nothing else, the 
testamentary provision, made with the intention of 
serving as a substitute for the promisee’s claim, gives 
to him benefits not contracted for, in lieu of those 
agreed upon, and he accepts such substitutional ben- 
efits accorded by will, he loses the right to assert any 
claim dependent upon the agreement.® Where there 
is a case proper for an election, the election as be- 
tween the two sources of right is total and there is 
no right to take, in certain respects, under the will 
while reserving the right, in other respects, to claim 
under the contract." 


[§ 207] J. Actions—1. Remedies Available in 
General. The rights of a promisee who has given 
goods, services, or other consideration in return for 
a promise to make a particular disposition of prop- 
erty, or of a third person in whose behalf the prom- 
ise is made, may be asserted and enforced in a vari- 
ety of ways,® the propriety of any particular meth- 
od depending upon the facts and nature of the case 
as made and the person entitled having an election, 
at times, as with other contracts generally,? what 
method he shall pursue. Thus, where the requisite 
circumstances exist, he may rest his claim upon the 
contract as such, either bringing an action for its 
breach,?° or seeking a remedy in the nature of a 
specific performance of its terms,!! or urging the 
contract, in the lifetime of the promisor, as the basis 


tracted to leave plaintiff an undivided 
half of his farm and certain person- 
alty, and died leaving him a specific 
half of the farm for life and the 
life income of a certain fund instead, 
and plaintiff for several years abode 


93. Laird v. Laird, 73 N.W. 382, 115 
Mich. 352. 


94 Menzies v. Bartlet, 15 Ont.W. 
N. 8. 

95. Howe v. Watson, 60 N.E. 415, 
179: Mass. 30. 

96. Graham v. Wickham, 1 De G. 
J.&S. 474, 66 Eng.Ch. 368, 46 Reprint 
188. 

97. Graham v. Wickham, supra. 

98. Cottrell’s Est., 11 Phila. (Pa.) 
93. 

Release of promisor in his lifetime 
as termination of obligation see supra 
§ 200. 

99. Popejoy v. Boynton, 229 P. 370, 
112 Or. 646 [mod on other grounds 230 
P. 1016, 112 Or. 646]. 


1. Noyes v. Noyes, 112 N.E. 850, 


4 Freel v. Freel, 7 Ky.L. 288, 296; 
Washburn v. Weeks, 17 N.Y.S. 708, 
63 Hun 627; Earnhardt v. Clement, 
49 S.E. 49, 187 N.C. 91. ‘Compare 
Downing v. Harris Trust, etc., Bank, 
149 N.E. 256, 318 Ill. 323 [rev 236 Ill. 
App. 168] (to same effect, stating, 
however, by way of dictum that an es- 
toppel to seek specific performance of 
the contract may arise by acceptance 
of payments pursuant to the will). 


aac Washburn v. Weeks, 17 N.Y.S. 


6. Crawford v. Briant, 53 F.(2d) 
754; Alerding v. Allison, 68 N.E. 185, 
31 Ind.App. 397; Towle v. Towle, 48 
N.W. 800, 79 Wis. 596. See to same 
effect McNaughton vy. McClure, 171 N. 
W. 936, 169 Wis. 288 (requiring 
claimant to elect between rights un- 
der contract and those under will). 


[a] Thus, where the testator con- 


by the provision made by the will 
and received the income of the fund 
bequeathed, an amount in excess of 
the value of the _ personalty to 
which he was entitled under the con- 
tract, plaintiff thereby elected to take 
under the will and so abandoned his 
right to enforce the contract. Towle 
v. Towle, 48 N.W. 800, 79 Wis. 596. 


7. Towle v. Towle, supra. 


8 White v. McKnight, 143 S.H. 
552, 146 S.C, 59, 59 A. LR. 1297. 


Right to have inconsistent transfer, 
conveyance, or encumbrance set aside 
see supra § 204 text and note 55. 


9. See Contracts § 790. 

10. See infra § 216. 

11. Contract concerning testa- 
mentary or post mortem disposition 
as subject matter of specific per- 
sopra see Specific Performance §§ 


590 [68 C.J.] 


for appropriate equitable relief;12. or he may, in a 
proper case for such relief, without asserting the ex- 
press contract as the basis of his claim, seek a re- 
covery in the nature of a quantum meruit for the 
goods or services which he has rendered by filing 
his claims and having them enforced as claims 
against decedent’s estate?® or in an action on the 
common counts,** or an action on the account annex- 
ed,'® or an equitable proceeding seeking similar re- 
lief.1° Where the agreement is to make no will but 
to allow property to go by the rules of descent, each 
heir in his own name may maintain ejectment for his 
portion of the premises without resorting to an ac- 
tion for damages.1? The promisee may set up the 
claim as a defense to an obligation held against him 
by the estate, where the decedent’s contract was that 
he should be relieved from the payment thereof,'* or 
may urge it as a counterclaim when sued on the ob- 
ligation.t® A person inducing the breach of a con- 
tract for a particular disposition of property may 
be sued in tort.2° While there is some authority 
holding that, where a will is made pursuant to the 
contract, the promisee may enjoin the probate aft- 
er the testator’s death of a later will revoking it,?? 
there is other authority holding that the contract 
cannot be made the basis for enjoining probate.?* 
It cannot be set up, in proceedings in probate, to de- 
feat the probate of the will?® even though an earlier 


WILLS 
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will complying with the contract and revoked by 
the later one has been made and erroneously admit- 
ted to probate;?4 nor can the claim be presented in 
an action between other persons for the assertion of 
a dower right,?> or considered in a proceeding for 
distribution of the estate;?® but, where a will con- 
stituting or complying with the contract has been 
admitted to probate, the contract may be set up as 
a defense to an attempt to set aside the probate in 
order to prepare the way for probating a later will.?7 


[§ 208] 2. Actions for Goods or Services**—a. 
Right of Action and Defenses. Although where one 
person renders service to another, relying solely 
upon the testator’s generosity and in the mere expec- 
tation of a legacy, there being no contract, either 
express or implied, that compensation shall be made 
therefor by will, and the party for whom the services 
are rendered dies without making such provision, no 
action to recover for such services will lie in favor 
of the person rendering them;*° one who, in return 
for an agreement to make a particular disposition of 
property by will, has rendered services or has fur- 
nished money, support, or property to the promisor 
for his benefit, under circumstances such that, not- 
withstanding the existence of an express contract, 
an implied contract may be asserted as a basis of 
recovery,?° not only has a claim proper for present- 


12. Relief in lifetime of promisor 
as to agreement to devise or bequeath 
see Specific Performance § 614. 


13. Services rendered decedent on 
promise or understanding of payment 
as claim against estate: 

Generally see Executors and Adminis- 

trators § 878. 

Between persons in family relations 
see Executors and Administrators 

§ 882. 

Under agreement to compensate by 
will see Executors and Administra- 

tors § 886. 


14. See infra § 208. 


; 15. Emery v. Wheeler, 152 A. 624, 
129 Me. 428. 


16. Ragsdale v. Achuff, 27 S.W. 
(2d) 6, 324 Mo. 1159; Waddell. v. 
Waddell, (Tenn.Ch.) 42 S.W. 46; Mc- 
Gugan v. Smith, 21 Can.S.C. 263 [aff 
21 Ont.A. 542]; Noecker v. Noecker, 
41 Ont.L. 296; Cross v. Cleary, 29 
Ont. 542. 


[a] Decree for value of improve- 
ments.—Equity will, in some cases, 
give relief based not on the contract 
or for a breach of the contract but 
collaterally thereto to prevent fraud 
where, although for some reason the 
contract cannot be established, com- 
plainant has been induced to his det- 
riment, by the promise, to improve 
the premises or estate of another, the 
yelief being not for the cost of the 
improvements or labor but for the 
amount of benefit they have conferred 
on the land, and which the promisor 
or his estate should not be unjustly 
permitted to retain. Taylor v. Brink- 
ley, 42 S.H. 336, 131 N.C. 8. 


[b] Goods or services passing un- 
der transaction contrary to public 
policy afford no basis upon which 
equity will assist the person giving 
them in their recovery however and 
so, where the premise is to make a 
will of property retained by deceased 
upon plaintiff's agreement not to ap- 
pear in and contest divorce proceed- 


ings, plaintiff, having participated in 
this fraud on the divorce court, will 
be left where he has voluntarily 
placed himself. Taylor v. Ashe, 
(Mass.) 187 N.E. 548. 


17. Taylor v. Mitchell, 87 Pa. 518, 
30 Am.R. 383. 


18 Bouton v. Welch, 63 N.Y.S. 80, 
48 App.Div. 378; Jilson v. Gilbert, 26 
Wis. 6387, 7 Am.R. 100. See Temple- 
ton v. Butler, 94 N.W. 306, 117 Wis. 
455 (evidence held not to disclose a 


binding agreement to cancel the 
notes). 

19. Herrick v. Hayes, (Iowa) 173 
N.W. 110. 


20. Darnell v. Toney, 154 S.E. 379, 
41 Ga. 6738. 


Inducing breach of contract as tort 
generally see Torts §§ 54-56. 


21. Chase v. Stevens, 166 P. 1035, 
34 Cal.App. 98. 


Revocability of will embodying or 
executed pursuant to contract see 
supra § 197. 


22. Allen v. Bromberg, 41 So. 771, 
147 Ala. 317, 12 Prob:.RepAnn. 145; 
Sumner yv. Crane, 29 N.H. 1151, 155 
Mass. 483, 15 L.R.A. 447; Morgan v. 
Sanborn, 122 N.E. 696, 225 N.Y. 454. 
Contra Adams vy. Swift, 155 N.Y.S. 
cae! 169 App.Div. 802, 15 Mills Surr. 


23. In re Lally’s Will, 206 N.Y.S. 
690, 210 App.Div» 757; Kine v. Far- 
rell, 75 _N.¥.S. 542, (1 App Divs 2119: 
In re Martin’s Will, 220 N.Y.S. 398, 
128) Mise. 659) [afi 2:32) Ni Sa stag: 
In re Gloucester’s Estate, 11 N.Y.S. 
899; Perkins: v. Allen, 234 Py 25, 133 
Wash. 455; Pohlman vy. Untzellman, 
2 Lee Eccl. 319, 161 Reprint 355. See 
to same effect In re Berry’s Estate, 
239 Pevoa0, w95 Cal 3545 (dictum: 
Heath v. Heath, 42 N.Y.S. 1087, 18 
Misc. 521; Goodin v. Casselman, 200 
N.W. 94, 51 N.D. 548. 


Probate proceedings after revoca- 
tion of mutual will see infra XIV in 


69 C.J. 


24 Sumner vy. Crane, 29 N.E. 1151, 
155 Mass. 483, 15 L.R.A. 447; Morgan 
eae wel 2210 122, SN. 69.6," 7225s Neve 

ot. 


[a] Anpointment of same parties 
as executors under both wills does 
not alter the rule. Allen v. Bromberg, 
41 So. 771, 147 Ala. 317, 12 Prob.Rep. 
Ann. 1465. 


Effect of revocation of mutual will 
- rbare court see infra XIV in 


25. Purdy v. Purdy, 158 N.Y.S. 683, 
95 Misc. 369. ' 


26. Carroll v. Swift, 37 N.E. 1061, 
10 Ind.App. 170. 


Establishment and determination of 
heirship or right to share in distribu- 
tion generally see Descent and Dis- 
tribution §§ 121-131. 


27. Walker v. Yarbrough, 76 So. 
390, 200 Ala. 458. 


_f{a] Reason for rule—‘“Should re- 
lief be granted complainants, yet it 
must be conceded that the respond- 
ent . would have the right to 
obtain relief by way of cross-bill, and 
establish a trust upon the property, 
thus placing him again in the same 
position he now occupies. Such a 
procedure would be but a display of 
judicial gymnastics, entirely out of 
place in a court of equity, which looks 
through form to substance, and which 
has been so effective in the establish- 
ment of the truth in the administra- 
tion of justice.” Walker v. Yar- 
brough, 76 So. 390, 394, 200 Ala. 458. 


28. Pleading action for breach of 
contract and on common counts in 
single complaint sce infra § 219. 


29. See Work and Labo 
na: r [40 Cye 

Voluntary services as basis for 
claim against estate see Executors 
and Administrators § 879. 


30. Suit on implied contract where 
©xpress contract exists: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


: 
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ment to, and payment by, the personal representa- 
tives of him who has received the benefit as a claim 
against the estate®! but may sue and recover the rea- 
sonable value of such services or other consideration 
in an action based upon quantum meruit.’? As in 
any case where an indebitatus assumpsit is relied on 
in preference to an express contract, however,?* re- 
sort may not ordinarily be had to the common counts 
where the express contract remains alive and in 
force, unbroken and unrepudiated,** and thus this 
remedy is not generally available while the promisor 
continues alive and his contract unbroken and un- 
repudiated,*> as where, without repudiating a will 
complying to the contract, he has refused longer to 
accept performance by the promisee**® or where, al- 
though he has made a later inconsistent will, he has 
not repudiated the contract so as to bring notice 
thereof home to the promisee;*7 this rule preventing 
recovery because of an outstanding express con- 
tract is subject, however, to the qualification that 
where the contract is an entirety and contains sever- 
al provisions, upon a breach or repudiation of any 
of them, although the specific provision as to the 
proposed testamentary provision is not repudiated, 
the promisee may accept the breach as infecting the 


Generally see Assumpsit §§ 16-23. 


To recover for: 602. 


WILLS 


Mo.—Boldwin v. 
See Ver 
Leuis Union Trust Co., 
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whole contract and sue on the common counts.?* A 
defaulting promisee is not at liberty to treat the con- 
tract as void and sue on the quantum meruit if the 
promisor continues willing to perform.*® The ac- 
tion is, of course, available where the express con- 
tract has been abandoned by mutual consent.*? At 
least in those jurisdictions where a third party is en- 
titled to sue on a contract wherein he is designated 
as beneficiary,4t a promisee who has made a con- 
tract with decedent for the sole benefit of a third 
person cannot waive the express contract and re- 
cover in quantum meruit, while the cause of action 
remains valid and outstanding in the beneficiary 
without having been surrendered or lost.*? More- 
over, plaintiff must have given goods or services 
which afford him a basis for recovery** and thus 
one who is merely the designated beneficiary in a 
contract between others‘ or one who, although him- 
self the promisee and furnishing the consideration, 
has not given as consideration anything in the na- 
ture of services or of property,*® cannot recover in 
an action of quantum meruit. The right of action, 
when it exists, is not defeated by plaintiff’s failure 
to present his claim or to demand an accounting and 
settlement in decedent’s lifetime, at least where the 


Goods or supplies furnished see 
Sales §§ 946-957. 

Money paid to, and received by, 
promisor see Money Received § 
43. 


Services see Work and Labor [40 
Cyc 2824 et seq]. 


81. See Executors and Adminis- 
trators §§ 878-886. 


SP MOPS} Bank of Com- 
merce & Trust Co., 244 F. 682, 157 
CiCvA. 130; 


Colo.—Snowden v. Clemons, 38 P. 
475, 5 Colo.App. 251. 


Conn.—Downey v. Guilfoile, 114 A. 
is, 96.Conn. 3832. 


Del.—Watson v. Watson, 
209. 


Ga.—Banks v. Howard, 43 S.E. 438, 
117 Ga. 94; Hudson v. Hudson, 16 S.B. 
349, 90 Ga. 581; Hudson v. Hudson, 13 
S.E. 583, 87 Ga. 678, 27 Am‘S.R.- 270. 
See Harris v. Longino, 93 S.E. 29, 20 
Ga.App. 311 (action in quantum 
meruit held to be the only remedy 
available under the facts pleaded). 


Ill.—Bross v. Ramsay, 216 I1].App. 
312. 


Ind.—Wallace v. Long, 5 N.E. 666, 
105 Ind. 522, 55 Am.R. 222; Cairness 


6 Del. 


v. Rushton, 101 Ind. 500, 51 Am.R. 
759; Purviance v. Shultz, 44 N.E. 
766, 16 Ind.App. 94. 


Kan.—Griffith v. Robertson, 85 P. 
748; 73 Kan. 666. 


Ky.—Ruehl v. Davidson, 34 S.W. 
Cay ee cole Kv oes Dhomas: Vi. 
Feese, 51 S.W. 150, 21 Ky.L. 206. 


er ene v. Walker, 14 La.Ann. 
ie 


Me.—Emery v. Wheeler, 152 A. 624, 
129 Me. 428. 


Mass.—Donovan v. Walsh, 130 N.E. 
841, 238 Mass. 356; Canada v. Canada, 
6 Cush. 15. 


Minn.—Schwab y. 
71, 43 Minn. 520. 


Miss.—Carter v. Witherspoon, 126 
So. 388, 156 Miss. 597. 


Pierro, 46 N.W. 


W.(2d) 1094 (recognizing the rule). 


N.J.—Schmetzer v. Broegler, 105 A. 
450, 92 N.J.Law 88; Cullen v. Wool- 
verton, 47 A. 626, 65 N.J.Law 279; 
Stone v. Tod, 8 A. 300, 49 N.J.Law 
274; Updike v. Ten Broeck, 32 N.J. 
Law 105. 


N.Y.—McKeon v. Van Slyck, 119 N. 
BH. 85159223 NY. 3892s Coilier-v. Rut- 
fedgees F325 NEES 626, 913867 NY. 62s 
Reynolds v. Robinson, 64 N.Y. 589; 
In re Wood’s Will, 201 N.Y.S. 716, 207 
App. Div. 41; Bair v. Hager, 90 N.Y.S. 
ah 97 App.Div. 358, 15 N.Y.Ann.Cas. 

283: Leahy v. Campbell, ONG Se 
Weep 10 App.Div. 127; Stokes v. Pease, 
29 N.Y.S. 430, 79 Hun 304; Quacken- 
bush vy. Ehle, 5 Barb. 469; Martin v. 
Wright, 18 Wend. 460, 28 Am.D. 468; 
Jacobson v. Le Grange, 3 Johns. 199. 
See Spraker v. Dow, 1 N.Y.S. 240, 48 
Hun 619; Patterson v. Patterson, 13 
Johns, 379 (both cases recognizing "the 
rule); Shakespeare v. Markham, 10 
Hun 311 [aff 72 N.Y. 400] (dictum to 
same effect). 


N.C.—Brown vy. Williams, 145 S.E. 
233, £196 N°C.2247; Whetstine v. Wil- 
son, 10 S.E. 471, 104 N.C. 385; Miller 
v. Lash, 85 N.C. 51, 39) Am... 678. 


Ohio.—Walters v. Heidy, 1 Ohio 
App. 66; Clark v. Boltz, 10 Ohio Cir. 
Ct.N.S. 1. 


Okl1.—Poole v. Janovy, 268 P. 291, 
292, 131 Okl. 219 [quot Cyc]. 


Pa.—Kauss v. Rohner, 33 A. 1016, 
72 Pa. g48,° 51 Aim. SiR 7628 Moor= 
head v. Fry, 24 Pa. 37; White v. Arka, 
2 Pa.Dist.&Co. 574. 


S.C.—Hursey v. Surles, 74 S.E. 618, 
91 S.C. 284; Turner v. Wallace, 26 S. 
C.L. 486. See White v. McKnight, 143 
Sah 55250 L46uS. Crab oso, Aske 1297 
(recognizing the rule). 


Tex.—Raycraft v. Johnston, 93 S.W. 
237,,41 Tex:Civ.App. 466; Clark v. 
West, (Civ.App.) 72°S.W. 100 [rev on 
other grounds 73 S.W. 797, 96 Tex. 
437]. See Dyess v. Rowe, (Civ. App.) 
177 S.W. 1001 (recognizing the rule). 


Wis.—Felz v. Felz’s Estate, 174 N. 
W. 908, 170 Wis. 550; Nelson v. Chris- 
tensen, 172 N.W. 741, 169 Wis. 373; 


. 


lay, (App.) 226, Slater v. Cook; 67 N.W. 125, 93) Was: 
Standig v. St.| 104. 
(App.) 62 S. See Morrison v. Land, 147 P. 259, 


261, 169 Cal. 580 [cit Cyc]; Andrews 
v. Aikens, 260 P. 423, 44 Idaho 797, 
69 A.L.R. 8; White v. Massee, 211 N. 
W. 839, 841, 202 Iowa 1304, 66 A.L.R. 
aie) [cit Cyc] (all recognizing the 
rule). 


And see cases passim infra this 
Section; and §§ 211-215. 


33. See Assumpsit, Action of § 16. 
34. See cases infra notes 35-38. 


[a] Where contract is performed 
and legacy given the promisee be- 
comes a legatee and should proceed 
pe eee Markley’s Estate, 10 Pa.Co. 


35. Appeal of Beardsley, 75 A. 141, 
83 Conn. 34; White v. Arka, 2 Pa. Dist. 
&Co. 574. 


36. White v. Arka, supra. 
37. Appeal of Beardsley, 75 A. 141, 
83 Conn. 34. 


38. Mug v. Ostendorf, 96 N.E. 780, 
49 Ind. App. Wale. 


39. Southern v. 
Us2, 85 INES 807; 
drews, 29 S.E. 351, 
Prob. Rep. Ann. 440. 


40. Stockley v. Godwin, 78 Ill. 127. 


Mutual rescission or abandonment 
of contract to leave property see su- 
pra § 196. 


41. See Contracts §§ 815-820. 


_ 42. Ver Standig v. St. Louis Un- 
oe Co., (Mo.App.) 62 S.W.(2d) 


Kittredge, 158 A. 
Andrews v. An- 
L225 N.Co eb2ei eo 


43. 
45. 


_ 44 Ver Standig v. St. Louis Un- 
fou Dust Co., (Mo.App.) 62 S.W.(2d) 


See infra text and notes 44, 


45. Lewis v. Siegman, 296 P. 51, 
PAM (MSS calalattes als) KO es IO) 


[a] Forbearance of suit is not 
such a consideration that the prom- 
isee can waive the express contract 
and sue on one implied. Lewis vy. 
Siezman, 296 Py 51, (290) Paaldilish tes 
Or. 660. 
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[§ 208 


conduct of the two was continuously consistent with , thus furnished decedent is not impaired by the fact 


the claim,*® by the unsuccessful termination of a pri- 
or suit, brought during decedent’s life, on the ground 
that it was prematurely brought,** or of a suit for 
specific performance against the personal represen- 
tative,*® by an executory accord between plaintiff 
and decedent’s heirs,*® or by the birth of a child to 
the promisor subsequent to the passing of the goods 
and services from plaintiff.to him.®® Illicit rela- 
tions between the parties present no bar to a recov- 
ery unless they entered into, and formed some part 
of, the basis of the understanding or agreement for 
compensation.®*4 


Statute of frauds. Although it has been held that 
an agreement to devise is within the statute of 
frauds, in so far as the property affected is realty 
or is personalty of such value that the statute ap- 
plies, and cannot, as such, be sued on®? inasmuch as 
no action can be based directly on a contract, unen- 
forceable under the statute, for a breach of its 
terms,°* nevertheless, in view of the general rule 
that a party may recover for money paid by him, or 
property delivered or services rendered in accord- 
ance with, and upon the faith of, the contract, de- 
spite the statute,°* the remedy of one who performs 
services upon an agreement to devise or bequeath 
void under the statute is an action to recover for 
their fair and reasonable value,°® and the right to 
recover upon a quantum meruit for goods or services 


46. Schwab v. Pierro, 46 N.W. 71, 172 


43 Minn. 520. 


tensen, 


N.W. 
(both cases to same effect); 


= 


that the contract is void under the statute of 


frauds.®® 


Accrual of action; limitations. As a result of 
principles which have already been stated and to the 
extent to which they operate,®’ a right of action on 
quantum meruit for goods and services rendered the 
promisor does not accrue until his death and suit 
before then is premature.°® However, where the 
promisor commits an anticipatory breach by repudi- 
ation of the contract, and plaintiff elects to accept it, 
the cause of action accrues and the statute of limi- 
tations starts to run from the time of repudiation®® 
without either advancement to the time when the 
services were rendered®° or postponement to the time 
of death.*! In the absence of repudiation or antici- 
patory breach, where the action in quantum meruit 
is rested purely on an implied promise or an under- 
standing that goods or services rendered are to be 
paid for, without more, the statute of limitations be- 
gins to run from the time the services or goods are 
furnished and not from the date of the promisor’s 
death;°? but where the agreement to make compen- 
sation or provision by will or after death is shown 
in explanation, of the delay, no action accrues until 
then so that, even as to actions for the value of 
goods or services, the statutory period starts run- 
ning only from the time of the promisor’s death and 
not before,°* even though the promisor makes an 


741, 169 Wis. 373 
Ver 


rapebell, 75 N.Y.S. 72, 70 App.Div. 


47, Quackenbush v. Ehle, 5 Barb. 
(N.Y.) 469. 


48. Lasher v. McDermott, 154 N.Y. 
S. 798, 91 Mise. 305 [aff 158 N.Y.S. 
MO Sl Oe ADD HIV. C91. 

49. Stone v. Tod, 8 A. 300, 49 N.J. 
Law 274 


Requirement that accord be execut- 
ed to constitute bar generally see Ac- 
cord and Satisfaction §§ 17, 


50. Jacobson v. Le Grange, 38 
gohns. GN. Y.) 199. 
51. Rhodes v. Stone, 17 N.Y.S. 561, 


63 Hun 624. 


oo See Frauds, Statute of §§ 170, 
6. 
53. See Frauds, Statute of § 399. 
54. See Frauds, Statute of § 437. 
55. See Frauds, Statute of § 441 


text and note 55. 


56. Ga.—Hudson v. Hudson, 13 S. 
E. 5838, 87 Ga. 678, 27 Am.S.R. 270. 


Ind.—Wallace v. Long, 5 N.E. 666, 
105 Ind. 522, 55 Am.R. 222. 


Ky.—Ruehl v. Davidson, 

(2d). 937, 237 Ky. 53. 

Miss.—Carter v. Witherspoon, 
So. 388, 156 Miss. 597. 

N.J.—Updike v. Ten Broeck, 32 N. 
J.Law 105. 

N. Y¥.—Quackenbush v. Ehle, 5 Barb. 
469. 

Ohio.—Walters v. Heidy, 
App. 66. 

Okl.—Poole v. Janovy, 268 P. 291, 
292, 181 Okl. 219 [quot Cyc]. 

Tex.—Raycraft v. Johnston, 
W. 237, 41 Tex.Civ.App. 466. 


See Lewis v. Siegman, 296 P. 51, 297 
P. 1118, 135 Or. 660; Nelson v. Chris- 


34 S.W. 


126 


1 Ohio 


93 S. 


Standig v. St. Louis Union Trust Co., 
(Mo.App.) 62 S.W.(2d) 1094, 1098 [cit 
Cyc] (recognizing the rule). 


ue See supra text and notes 33- 


58. Patterson 


v. Patterson, 13 
Johns. (N.Y.) 379. 


And see infra text 


and notes 638-65. 


59. Canada v. Canada, 6 Cush. 
(Mass.) 15; Snyder v. Neal, 89 N.W. 
588, 129 Mich. 692; Updike v. Ten 
Broeck, 32 N.J.Law 105; ‘Tipple v. 
Tipple, 7 oNeY.s: S13, 189 App.Div. 
28; Henry v. Rowell, 64 N.Y.S. 488, 31 
Misc. 384 [aff 71 N.Y.S. 1137, 63 App. 
Div. 620]. Compare Paul v. Snyder, 
100 N.B. 571, 52 Ind.App. 291 (apply- 
ing the rule ‘where there was nothing 
to show that the promisee had elect- 
ed to accept the repudiation as a 
breach other than a discontinuance 


of performance compelled by the 
promisor). 

60. Updike v. Ten Broeck, 32 N.J. 
Law 105. 

61. Canada v. Canada, 6 Cush. 
(Mass.) 15; Henry v. Rowell, 64 N. 


Y.S. 488, 31 Misc, 384 [aff 71 N.Y.S. 
1137, 63 App.Div. 620]. 


[a] Rule applied.— Where the 
promisor conveyed the property to a 
third person, the promisee could sue 
at once for services rendered, the 
right to sue not being postponed un- 
til the promisor’s death. Canada v. 
Canada, 6 Cush. (Mass.) 15. 


62. Ga.—Cooper v. Claxton, 50 S.E.. 
399, 122 Ga. 596. See to same effect 
Banks vy. Howard, 43 S.E. 438, 117 Ga. 
94 (dictum). 


Ky.—Yowell v. ‘Bottony 
768, 175 Ky. 636. 


N.Y.—In re Bardin’s Will, 207 N.Y. 
S. 406;, 2117 App-Div. 291, [am 2h oN, 
Y.S. 943, 218 App.Div. 843]; Leahy v. 


194 S.W. 


N.C.—Miller v. Lash, 85 N.C. 51, 
39 Am.R. 678. 


Ms Pa.—Eldred’s Estate, 9 Pa.Dist. 
Tex.—Barnes v. Hobson, (Civ.App.) 
250 S.W. 238; Ivey v. Lane, (Civ. 


App.) 225 S.W. 61. See to same effect 
Dyess v. Rowe, (Civ.App.) 177 S.W. 
1001 (dictum). 


See Switzer v. Gertenbach, 122 Ill. 
App. 26 (to same effect); Winfield 
v. Bowen, 56 A. 728, 65 N.J.Eq. 636 
(recognizing rule); ‘Stone Vv... Dodie 
A. 300, 49 N.J.Law 274 (dictum to 
same effect). 


Limitations applicable to actions: 


Based on breach a eqns to make 
will see infra § 2 


For work and ae generally see 
Work and Labor [40 Cyc 2838]. 


63. U.S.—Quirk v. Bank of Com- 
merce & Trust Co., 244 F. 682, 157 C. 
GEA a130: 


Conn.—Downey v. Guilfoile, 114 A. 
93, 96 Conn. 383; Beardsley’s Appeal, 
75 A. 141, 88 Conn. 34. 


Ind.—Schoonover vy. Vachon, 22 N. 
a Wiigedok snd: ssp 


Berita oe v. Walker, 14 La.Ann. 


N.J.—Stone vy. Tod, 8 A. 300, 49 N.J. 
Law 274. 


N.Y.—Bair v. Hager, 90 N.Y.S. 27, 
97 App.Div. 358; Leahy v. Campbell, 
75 N.Y.S. 72, 70 ‘App. Div. 127; Quack- 
enbush v. Ehle, 5 Barb. 469. 


Ohio.—Walters v. Heidy, 
App. 66. 


Okl.—Poole v. Janovy, 268 P. 291, 
131 Okl. 219. 


Pa.—Kauss v. Rohner, aa A. 1016, 
172 Pa. 481, 51 Am.S-R. 76 


1 Ohio 


For later cases, developments and changes in the law see Annotations, same title and section number., 


§§ 208-210] 


inconsistent will** or, during his life, refuses to per- 
mit or prevents complete performance.®® 


Satisfaction by legacy. No action for the value of 
goods or services is maintainable where the prom- 
isor has, at his death, left a will which satisfies the 
contract, plaintiff being limited in such a ease to the 
testamentary provision;®® and so, where a testa- 
mentary provision is made for plaintiff, intended as 
compensation for the goods or services bestowed on 
the testator, and plaintiff elects to accept the de- 
vise or bequest thus made, he cannot thereafter 
claim under, or recover on, the quantum meruit,°* 
at least where the legacy is ample and adequate to 
satisfy the claim;*® where it is not ample for that 
purpose, according to some authority, plaintiff may 
recover for the excess in value of the goods, and 
services over the amount of the testamentary provi- 
sion.®°® Where the property which, by the will, is 
intended for plaintiff, is conveyed to him by dece- 
dent in his lifetime, it has been held that, unless such 
conveyance is agreed to be in satisfaction of the 
claim and in lieu of the devise, the claim may still 
be sued on, not being satisfied by the conveyance or 
by the inoperative provision in the will.*° 


-{[§ 209] b. Procedure—(1) Persons Who May 
Sue and Be Sued. Where the services rendered by 
a wife in consequence of a promised testamentary 
provision are of such character that the husband is 
entitled to the earnings,‘* a suit to recover their 
value is properly brought by him;*? where they are 
not, she may herself sue for them.** Where statutes 
exist permitting the enforcement against heirs and 
devisees of claims against decedent,’* plaintiff may 


Tex.—Raycraft v. Johnston, 93 S. 
W. 237, 41 Tex.Civ.App. 466. See Ivey 
v. Lane, (Civ.App.) 225 S.W. 61) (rec- 
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68. Reynolds v. Robinson, 64 N.Y. 
See Rose v. Rose, 
Y.) 174 (recognizing the rule). 


[68 C.J.] 593 


sue such persons in an action quantum meruit for 
services and need not bring the suit against dece- 
dent’s personal representative as defendant.*® 


[§ 210] (2) Pleading. Where the pleader relies 
on the common count for labor done, his petition, 
complaint, or declaration need state only matters 
necessary to be set forth in such actions generally, 
and need not refer at all to a contract looking to tes- 
tamentary provision;*® indeed, the inelusivn of al- 
legations respeeting the contract is an indication 
that the suit is one for breach of contract, rather 
than to recover for services performed.‘* Where 
forms of action are abolished and the pleading is 
sufficient if it states facts forming the basis for an 
action, a complaint stating facts showing a good 
cause of action quantum meruit is sufficient although 
the pleader mistakes the theory of his case and asks 
damages for breach of the express contract to make 
a will.*8 Where services are rendered during several 
distinet separated periods but always under one 
original agreement, renewed and ratified as such 
each time the services-are resumed, and not under 
separate agreements on each occasion, the whole of 
the services constitutes only one single cause of ac- 
tion and need only be pleaded as such.79 Under a 
general denial, defendant may, it has been held, take 
advantage of a satisfaction of the debt, without any 
special plea.2° A variance between the pleadings 
and the proof, in order to affect the right of recov- 
ery, must be real and material,*! of such nature that 
defendant shall have been misled or surprised to his 
injury in maintaining his defense.82 In this con- 
nection the pleadings are to be construed liberally.8? 
Declaration, petition, or complaint 


in actions for work and labor gener- 
ally see Work and Labor [40 Cye 


7 Barb. (N. 


izi h le). 2839]. 
pecarine the rule) 69. Reynolds v. Robinson, 64 N.Y. / 

Wis.—Laughnan v. Laughnan, 162 | 589. te aan ee Te eee 
Nelson v. Christensen, 172 NW. 741, | 772 Rose v. Rose, 7 Barb. (N.Y.) |, 313, 21 Ga.App. 820 (to same ef: 
Bee i aus maeiai unless | 174: fect); Henderson v. Davis, (Tex.Civ 
169 Wis. 373 (holding that unless : oy * Sth ia 3 
services oe Gshurecmenys are contin- 71. See Husband and Wife § 36. mee a BRS Mee sone 
uous until the death o eePromisen, 72. Reynolds v. Robinson, 64 N.Y. : 7 , 
Be ihe opment! fo winte an oetlon On nbcver prone ae 
limitations before the promisor’s 73. Stokes v. Pease, 29 N.Y.S. 430,| tract and not on the quantum meruit). 
death). 79 Hun 304. Compare Clark v. Boltz, 10 Ohio Cir. 


See Miller v. Lash, 85 N.C. 51, 39 
Am.R. 678 (recognizing the rule). 


[a] Postponement until survivor’s 
death.— Where the promise is to pay 
for the services by a provision to take 
effect after the death of promisor and 
another, it has been held that the 
cause of action does not accrue or 
the statute of limitations start run- 
ning until after the death of the sur- 
vivor of the two. Thomas v. Feese, 
51 S.W. 150, 21 Ky.L. 206. 


64. Beardsley’s Appeal, 75 A. 141, 
83 Conn. 34. 


65. Quackenbush v. Ehle, 5 Barb. 
(N.Y.) 469. 

66. Frost v. Summer, 21 N.E. 231, 
149 Mass. 98. See Foster v. Haston, 
2 N.Y.S. 772, 50 Hun 603 (to same ef- 
fect, rejecting the claim that the tes- 
tator takes the goods or money given 
as-consideration for his promise sub- 
ject to a trust in favor of plaintiff). 

Testamentary gift as. Satisfaction 
of claims generally see infra XIII in 
69 C.J. 

67. Alerding v. Allison, 68 N.BE. 
185, 31 Ind.App. 397. And see cases 
infra note 68. 


74 See statutory provisions; and 


case infra note 75. 


75. Stone v. Tod, 8 A. 300, 49 NJ. 
Law 274. 
[a] Presentation of claim to ad- 


ministrator is not a condition preced- 
ent where the action is one brought 
against the heirs. Stone v. Tod, 8 A. 
300, 49 N.J.Law 274. 


76. Banks v. Howard, 43 S.H. 438, 
117 Ga. 94. See Downey v. Guilfoile, 
114 A. 73, 96 Conn. 383 (holding that 
an allegation of a promise of compen- 
sation, in an action of quantum mer- 
uit, served no purpose except to over- 
come the defense of the statute of 
limitations and the presumption that 
services rendered by promisee daugh- 
ter to promisor father were gratui- 
tous); Newton y. Field, 32 S.W. 623, 
98 Ky. 186, 17 Ky.L. 769 (dictum to 


same effect). And see cases infra 
note 77. 
[a] Formal demand and default 


are not conditions precedent to the 
suit, it being sufficient to allege pres- 
entation of the account to the dece- 
dent’s personal representative and 
his rejection of it. Clark v. Boltz, 10 
Ohio ‘CimCtNasy Le 


Ct.N.S. 1 (characterizing allegations 
as to the terms and performance of 
an express contract as surplusage, 
the prayer being clearly based on the 
quantum meruit and not on the value 
of the specific property agreed to be . 
devised), 


78. Quirk v. Bank of Commerce & 
Trust Co., 244 F. 682, 157 C.C.A. 180. 


79. Poole v. Janoyy, 268 BP. 291, 
Okl. 219. if vbr 


80. Alerding v. Allison, 
186,’ 31 Ind. App: “39/7; 


81. Emery v. Wheeler, 152 A. 624, 
129 Me. 428. 


82. Emery v. Wheeler, supra. 


8&3. Griffith v. Robertson, 85 P. 
748, 73 Kan. 666. 


[a] Thus (1) where the only issue 
is as to whether services were gra- 
tuitous, the manner in which deceased 
intended to make payment is imma- 
terial except that he did not consider 
them gratuitous (Griffith v. Robert- 
son, 85 P. 748, 73 Kan. 666), (2) and 
any evidence tending to show an in- 
tention to pay plaintiff by will is 
proper under the pleadings without 
limitation to the particular transac- 


68 N.E. 


594 [68 C.J.] 


Proof of a contract to compensate in a particular 
manner is not such a variance as will defeat recov- 
ery under pleadings merely setting up a claim in 
quantum meruit and alleging that the services form- 
ing the basis of the claim were rendered upon a 
promise or understanding that they were to be paid 
ome 


[§ 211] (8) Evidence—(a) Burden of Proof and 
Presumptions. The burden of proving the elements 
of the cause of action such as the performance and 
the value of services and that they were to be com- 
pensated for is on plaintiff;*®> the burden as to mat- 
ters of defense rests upon defendant.*® While the 
presumption, prevailing generally in actions for 
work and labor, that services rendered between per- 
sons in family relations are gratuitous®’ prevails in 
eases where the services have been rendered by one 
who claims to have expected testamentary compen- 
sation,’® the presumption is rebuttable;*® moreover, 


WILLS 


[§§ 210-213 


it is inapplicable unless plaintiff and deceased did 
live together as members of one family when the 
services were rendered.°® The contrary presumption 
exists where there is no element of kinship or fam- 
ily relationship between the parties.®* 


[§ 212] (b) Admissibility. The ordinary rules 
respecting admissibility of evidence in civil actions 
generally,®? and especially those applying to actions 
of assumpsit®* and to such particular types thereof 
as actions for work and labor,®* apply to actions for 
the value of goods or services given in consequence 
of a promised disposition of property by will or aft- 
er death.®°® 


[§ 213] (c) Weight and Sufficiency. The gener- 
al rule as to the weight and quality of the evidence is 
no different from that in such actions generally.®® 
Claimant must prove his claim by a fair preponder- 
ance of the evidence®’ and the evidence must be clear 
and convincing,®® but it is not essential that the 


tion stated in the petition (Griffith v. 
Robertson, supra). 


84. Hursey v. Surles, 74 S.E. 618, 
91 S.C. 284. 


85. Downey v. Guilfoile, 114 A. 73, 
96 Conn. 383. And see cases infra 
this note. 


[a] Destruction of will.—Where 
plaintiff alleges that the promisor, 
who is still living, has destroyed his 
will, the burden is on him to prove 
the fact alleged. Mug v. Ostendorf, 
96 N.E. 780, 49 Ind.App. 71. 


[b] Formal offer and acceptance 
need not be proved, it being sufficient 
to establish an agreement for pay- 
ment by the circumstances. Griffith 
v. Robertson, 85 P. 748, 73 Kan. 666. 
See to same effect Herrick v. Hayes, 
(Iowa) 173 N.W. 110. 


{c] Performance.—The burden is 
on plaintiff to prove either perform- 
ance or that performance was pre- 
vented by the promisor or those act- 
ing for him. Tussey v. Owen, 52 S.E. 
128, 189 N.C. 457. 


{[d] Understanding for compensa- 
tion as between relatives must be 
proved by plaintiff. Herrick v. Hayes, 
(ijowa) 173 N.W. 110. 


86. Mug v. Ostendorf, 96 N.E. 780, 
49 Ind.App. 71; Canada v. Canada, 6 
Cush. (Mass.) 15. 


[a] Payment for services or care, 
made by decedent in his lifetime, if 
urged as a defense, must be proved by 
defendant. Herrick v. Hayes, (lowa) 
DO me INeVVies chk 0. 


87. See Work and Labor [40 Cyc 
2815 et seq]. 


88. Ga.—Hudson v. Hudson, 16 S. 
BE. 349, 90 Ga. 581. 


Iowa.—Herrick v. Hayes, 173 N.W. 
110. 

Kan.—Grifith v. 
748, 73 Kan. 666. ; 

Ky.—Armstrong v. Shannon, 197 S. 
W. 950, 177 Ky. 547. 


N.Y.—Donnarumma v. Potter, 
N.Y.S. 770, 211 App.Div. 54. 


Can.—Murdoch v. West, 24 Can.8.C. 
305 [rev 25 N.S. 172]. 


And see cases infra notes 89, 90. 


89. Ga.—Hudson y. Hudson, 16 S. 
EB. 349, 90 Ga. 581- 


Robertson, 85 P. 


~~ 
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Ind.—Nelson v. Masterson, 28 N.E. 
731, 2 Ind.App. 524. 


aD renee Pai v. Hayes, 173 N.W. 


Kan.—Griffith v. 
748, 73 Kan. 666. 


Minn.—Schwab v. Pierro, 46 N.W. 
T1, 43 Minn. 520. 


Can.—Murdoch v. West, 24 Can.8.C. 
305 [rev 25 N.S. 172]. 


90. Clark v. Cordry, 69 Mo.App. 6; 
Whetstine v. Wilson, 10 S.E. 471, 104 
N.C. 385. 


Robertson, 85 P. 


91. Stone v. Tod, 8 A. 300, 49 N.J. 
Law 274. 

92. See Evidence §§ 89-1729. 

93. See Assumpsit § 82 text and 


notes 20-25. 


94, See Work and Labor [40 Cyc 
2843 et seq]. 


95. See cases infra this note. 


[a] Thus (1) evidence of the con- 
tract or promise is material and ad- 
missible to avoid the presumption of 
gratuity and the effect of the statute 
of limitations. Quirk vy. Bank of 
Commerce & Trust Co., 244 F. 682, 157 
C.Cc.A. 130; Downey v. Guilfoile, 114 
A. 93, 96 Conn. 383; Appeal of Beards- 
ley, 75 A. 141, 83 Conn. 34; Kauss v. 
Rohner, 33 A. 1016, 172 Pa. 481, 51 
Am.S.R. 762. See Hursey v. Surles, 
74 S.E. 618, 620, 91 S.C. 284 (“The tes- 
timony of the promise fo make the 
devise is available to the plaintiff 
only as evidence that the services 
were to be paid for; but it is avail- 
able to the defendant as evidence that 
the compensation was not to go 
beyond the value of the land”). (2) 
So is evidence of decedent's intelli- 
gence at the time of the agreement. 
(Downey v. Guilfoile, supra), (3) and 
of subsequent admissions or declara- 
tions by him recognizing the contract 
(Downey v. Guilfoile, supra). (4) 
Any evidence to show that services 
were to be paid for and that such 
payment was to be made by will is 
admissible, without limitation to that 
in support of the particular transac- 
tion pleaded. Griffith v. Robertson, 
85 P. 748, 73 Kan. 666. (5) Plaintiff 
cannot testify to direct transactions 
between himself and deceased to sup- 
port his claim. Nelson vy. Masterson, 
28 N.E. 731, 2 Ind.App. 524; Newton 
v. Field, 32'S.W. 623, 98 Ky. 186, 17 
Ky.L. 769; Schwab v. Pierro, 46 N. 
W. 71, 43 Minn. 520. (6) Where a 


promise to make a will is carried out 
by making such will, but later anoth- 
er is executed failing to make the 
promised provision, evidence as to 
both wills is admissible, the earlier 
ene to show an agreement or under- 
standing for payment, the later to 
show a nonperformance. Bross v. 
Ramsay, 216 Ill.App. 312. 


96. In re Wood’s Will, 201 N.Y.S. 
716, 207 App.Div. 41. And see cases 
infra this note. 


.[a] Evidence held sufficient to: (1) 
Make question for jury as to exist- 
ence of contract. Ruehl v. David- 
son’s Ex’r, 34 S.W.(2d) 9387, 237 Ky. 
53. Show (2) an intention on the part 
of defendant not to perform his agree- 
ment .(Tipple vy. Tipple, 7G INaYas: 
813, 189 App.Div. 28); (3) that the 
promisor has committed a breach of 
the agreement in his lifetime (Mug 
v. Ostendorf, 96 N.E. 780, 49 Ind. App. 
71); (4) that services were rendered 
under, and pursuant to, an under- 
standing or agreement for eompensa- 
tion (Nelson v. Masterson, 28 N.E. 
731, 2 Ind.App. 524; Herrick v. Hayes, 
(Iowa) 173 N.W. 110; Yowell v. Bot- 
tom, 194 S.W. 768, 175 Ky. 685; Emery 
v. Wheeler, 152 A. 624, 129 Me. 428; 
Stone v. Tod, 8 A. 300, 49 N.J.Law 274; 
Updike v. Ten Broeck, 32 N.J.Law 
105; Leahy v. Campbell, 75 N.Y.S. 
72, 70 App.Div. 127; Rhodes v. Stone, 
17_N.Y.S. 561; Quackenbush y. Ehle, 
5 Barb. (N.Y.) 469; Jacobson v. Le 
Grange, 3 Johns. (N.Y.)} 199; Poole v. 
Janovy, 268 P. 291, 131 Okl. 219; Nel- 
son v. Christensen, 172 N.W. 741, 169 
Wis. 373; Laughnan v. Laughnan’s 
Hstate, 162 N.W. 169, 165 Wis. 348; 
Murdoch vy. West, 24 Can.S.C. 305 [rev 
25 N.S. 172]); (5) that payment for 
services was not to accrue until the 
recipient’s death (Stone v. Tod, 8 A. 
300, 49 N.J.Law 274). 


[b] Evidence held insufficient to: 
(1) Establish rescission of the con- 
tract by the parties. Updike v. Ten 
Broeck, 32. N.J.Law 105. (2) Show an 
understanding or agreement * that 
services were to be compensated for. 
Armstrong v. Shannon, 197 S.W. 950, 
177 Ky. 547; Donnarumma vy. Potter, 
206 N.Y.S. 770, 211 App.Div. 54; Hal- 
laday v. Haas, 132 N.Y.S. 25, 147 App. 
Div. 180; Scoggins y. Smith, 9 S.E. 
971, 31 S:C605: 


97. In re Wood’s Will, 201 N.Y.S. 
716, 207 App.Div. 41. 


98. In re Wood’s Will, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 213-215] 


agreement be established by direct testimony®? and 
is sufficient that the conduct of the parties and the 
surrounding facts and cireumstanees clearly indi- 
cate the existence of an agreement or understanding 
that compensation should be made.+ 


[§ 214] (d) Questions for Court and Jury; In- 
structions. While the court may, in a proper ease, 
direct a verdict,? ordinarily the determination of 
questions of fact, such as the existence of an agree- 
ment or understanding that goods or services are to 
be paid for, is for the jury® or other fact finding 
ageney* under proper instructions by the court.? 


[§ 215] ec. Damages; Amount of Recovery. The 
measure of damages is the reasonable value of the 
services rendered or the goods or money supplied or 
furnished the promisor® and not the value of the pro- 
vision or disposition of property promised to plain- 
tiff upon the promisor’s death.‘ The recovery can- 
not, however, exceed in amount the promised pro- 
visionS nor the sum demanded by plaintiff in his 
pleadings.® In estimating the value of services re- 
gard should be paid to the situation of the parties?°® 
and the nature of the services.1! Declarations of 


99. Griffith v. Robertson, 85 P. 748, 
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the testator indicating the amount of the contem- 
plated provision should be considered as showing his 
estimate of the value of the services to him, in ar- 
riving at the amount recoverable.12 Under the rule 
stated,!® plaintiff is entitled to a recovery of money 
advanced or paid to the promisor!# and of the value 
of improvements made by him upon promisor’s 
land.1® The value or amount of the estate left by 
decedent cannot be made the basis for determining 
damages which depend instead upon the value of the 
goods or services supplied him;*® and it has even 
been held that any consideration of the value of the 
estate is improper as it may improperly influence 
damagez;’* but other authorities hold that evidence 
of its value may properly be received and considered 
as shedding light upon the style and standard of 
living of deceased and thus aiding in the formation 
of a proper estimate as to the value of the servic- 
es.18 The value of the goods or services having been 
computed, addition should then be made of interest 
on the sum arrived at from the time or times when 
the debt accrued?® and deductions of all sums that 
plaintiff received under such circumstances as to 
constitute them proper applications upon the debt.?° 


9. Appeal of Beardsley, 75 A. 141, 


73 Kan. 666; Leahy vy. Campbell, 75 N. 
eS 2 LOMA DOD iva deci POOles vi 
Janovy, 268 P.-291, 131 Oki. 219. 


1. Griffith v. Robertson, 85 P. 748, 
73 Kan. 666; Leahy vy. Campbell, 75 
INEYeS: 425-70) App. Div! 12%; Poole v. 
Janovy, 268 P. 291, 131 Okl. 21r9. 


2. Schwab v. Pierro, 46 N.W._ 71, 
43 Minn. 520. See Armstrong v. Shan- 
non, 197 S.W. 950, 177 Ky. 547 (rec- 
ognizing the rule). 

Propriety of direction of verdict 
generally see Trial §§ 439-449. 


3. Del.—Watson v. Watson, 6 Del. 
209. 


Kan.—Griffith v. Robertson, 
748, 73 Kan. 666. 


Ky.—Ruehl v. Davidson, 34 S.W. 
CayeIshe 2ar Kye 5S. : 


N.J.—Cullen v. Woolverton, 47 A. 
626, 65 N.J.Law 279. 


N.Y.—Jacobson v. 
Johns, 199. 


S.C.—Hursey v. Surles, 74 S.E. 618, 
$1 S.C. 284. 


[a] Matters -to be considered bv 
the jury include not only the direct 
testimony but the relations of the 
parties, their business habits, and 
other relevant circumstances.  Hur- 
sey v. Surles, 74 S.B. 618, 91 S.C. 284. 


[b] Whether receipt is in full of 
services to the date of its execution 
is for the jury. Newton v. Field, 32 
S.W. 6238, 98 Ky. 186, 17 Ky.L. 769. 


4, See cases infra this note. 


[a] Referee.—Quackenhbush v. Ehle, 
5 Barb. (N.Y.) 469; Martin v. Wright, 
13 Wend. (N.Y.) 460, 28 Am.D. 468. 


5. Ruehl v. Davidson, 34 S.W.(2d) 
937, 237 Ky. 53; Kauss v. Rohner, 33 
AemOlGs Aves. 48.1, bl Am... 762. 
See cases infra this note. 


85 P. 


Le Grange, 3 


[al Instructions held proper.— 
Downey v. Guilfoile, 114 A. 938, 96 
Conn. 383; Griffith v. Robertson, 85 


P. 748, 73 Kan. 666. 


{[b] Instructions held erroneous.— 
Lane v. Colby, 88 N-Y.S. 465, 95 App. 
Div. 11; Kauss v. Rohner, 33 A. 1016, 
172 Pa. 481, 51 Am.S.R. 762; Hursey 
v. Surles, 74 S.H. 618, 91 S.C. 284. 


6 U.S.—Quirk v. Bank of Com- 


CGiCZAR 13.05 
Del.—Watson v. Watson, 6 Del. 209. 


Ga.—Hudson vy. Hudson, 16 S.E. 349, 
90 Ga. 581; Hudson v. Hudson, 13 S.E. 
583, 87 Ga. 678, 27 Am.S.R. 270. 


Ind.—Wallace v. Long, 5 N.E. 666, 
105 Ind. 522, 55 Am.R. 222; Mug v. 
Ostendorf, 96 N.E. 780, 49 Ind.App. 
71; Nelson v. Masterson, 28 N.E. 731, 
2 Ind.App. 524. 


Kan.—Griffith v. 
748, 73 Kan. 666. 


N.Y.—Collier v. Rutledge, 32 N.E. 
626, 136 N.Y. 621; Lane v. Calby, 88 
N-Y.S. 465, 95 App.Div. 11; Lasher v. 
McDermott, 154 N.Y.S. 798, 91 Misc. 
ae {aff 158 N.Y.S. 708, 173 App.Div. 
793. 

Pa.—Kauss vy. Rohner, 33 A. 1016, 
172 Pa 4856 5a Ame. Seas (Oe. See 
White v. Arka, 2 Pa.Dist:&Co. 574 
(recognizing the rule). 


Wis.—Slater v. Cook, 67 N.W. 15, 
93 Wis. 104. 


7. Del.—Watson vy. Watson, 6 Del. 
209. 


Ind.—Wallace v. Long, 5 N.E. 666, 
105 Ind. 522, 55 Am.R. 222; Nelson v. 
Masterson, 28 N.E. 731, 2 Ind.App. 524. 


N.Y.—Lane vy. Calby, 88 N.Y.S. 465, 
95 App.Div. 11; Lasher v. McDermott, 
154 N.Y.S. 798, 91 Misc. 305 faff 158 
Nays: (08; 13) eApprDivin 19)lk 


Pa.—Kauss v. Rohner, 33 A. 1016, 
172 Pa. 481, 51 Am.S.R. 762. 


Wis.—Slater vy. Cook, 67 N.W. 15, 
93 Wis. 104. 


8. Hudson v. Hudson, 16 S.EB. 349, 
90 Ga. 581; Hudson vy. Hudson, 13 S.E. 
583, 87 Ga. 678, 27 Am.S.R. 270; Mug 
v. Ostendorf, 96 N.E. 780, 49 Ind.App. 
71. See Boldwin vy. Lay, (Mo.App.) 
226 S.W. 602; Hursey v. Surles, 74 
S.E. 618, 91 S.C. 284 (both cases recog- 
nizing rule). Compare Clark v. Boltz, 
10 Ohio Cir.Ct.N.S. 1 (where defend- 
ant objects to, and prevents the re- 
ception of, all evidence respecting the 
value of the property contracted to be 
left, he cannot later object to a re- 
covery based on the value of services 
rendered on the ground that it does 
not appear but that it exceeds in 
amount the value of such promised 
property). 


Robertson, 85 P. 


83 Conn. 34. 


10. Nelson vy. Masterson, 28 NE. 
731, 2 Ind.App. 524. And see infra 
text and note 18. 


11. Nelson vy. Masterson, supra. 


[a] Injuries to health.—Where 
the claim is made that the services 
performed were injurious to the 
health of the person performing them, 
the injury to health may be shown 
and considered, not as a basis for 
damages, but to show the character 
and value of the services. Reznolds 
v. Robinson, 64 N.Y. 589. But see Mc- 
Naughton v. McClure, 171 N.W. 936, 
169 Wis. 288 (dictum to the contrary). 


12. Stone v. Tod, 8 A. 300, 49 N.J. 
Law 274. 

13. See supra text and note 6. 

14. De Moss vy. Robinson, 8 N.W. 


712, 46 Mich. 62, 41 Am.R. 144; Carter 
Me RELEP OCD 126 So. 388, 156 Miss. 


15. Smith v. Smith’s Adm’rs, 28 
N.J.Law 208, 78 Am.D. 49. See White 
v. Massee, 211 N.W. 839, 841, 202 Iowa 
1304, 66 A.L.R. 1484 [cit Cye] (recog- 
nizing the rule). 


16. Wallace v. Long, 5 N.E. 666, 
106 Ind: 522, 55 Am.R. 222. 


[a] Insolvency of estate does not 
affect the amount of recovery for the 
value of the services. Collier v. Rut- 
ledge, 32 N.E. 626, 136 N.Y. 621. 


17. Schwab v. Pierro, 46 N.W. 71, 
43 Minn. 520. 


18. Quirk v. Bank of Commerce 
& Trust, Coe744 M68 25Nls TeCiGuae 
130. See to same effect Wallace v. 
Long, 5 N.E. 666, 105 Ind. 522, 55 Am. 


R. 222. 


Situation of parties as element in 
determining value of services gener- 
ally see supra text and note 10. 


19. Updike y. Ten Broeck, 32 N.J. 
Law 105. But see Hursey v.-Surles, 
74 S.E. 618, 91 S.C. 284 (holding that 
an account for services rendered is 
not an interest-bearing demand). 


20. Hudson v. Hudson, 16 S.H. 349, 
90 Ga. 581; Hudson v. Hudson, 13 
S.E. 583, 87 Ga. 678, 27 Am.S.R. 270. 


[a] Allowance should be made in 
estimating deductions for the fact 
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[§ 216] 3. Actions for Damages for Breach—a. 
Righ« of Action. Under appropriate circumstances, 
where the facts are such as to establish the requisite 
conditions for that class of actions, an action for 
breach of contract will lie, upon a contract to make 
a particular disposition of property by will or the 
like? and may, indeed, in some eases be the only 
remedy available.?? It has, for instance, been said 
that this is the only remedy available during the 
promisor’s lifetime;?? but, on the other hand, it 
has been said that upon a repudiation or breach by 
the promisor in his lifetime a cause of action may 
acerue at once for rescission, for the recovery of 
damages, or for appropriate equitable relief,?* and 
there are a number of authorities affording equitable 
relief in such a case.?®> An action for damages for 
the breach is not proper where the disposition of the 
cause involves the determination of questions with 
reference to the estate upon which the jury are not 


WILLS 


[§§ 215-217 


competent to pass.?® 


[§ 217] b. Accrual and Limitation of Actions, 
No right exists to sue on the contract previous to a 
breach2? and hence, in view of the rule that the 
promisor has his entire life to perform and no breach 
prior to his death ean be assumed,?* normally no 
right of action accrues until the death of the prom- 
isor without having complied with the agreement”? 
and the statute of limitations against actions or 
claims based on the promisor’s breach of or noncom- 
pliance with an agreement to make provision by will 
for the promisee commences to run at the time of the 
promisor’s death and not before,®° this being true 
even where the agreement is to make compensation 
for services by will or at the death of the employ- 
er.21 However, where the promisor in his lfetime 
by repudiation or otherwise commits a breach of the 
contract®? the cause of action arises and suit may 
be brought thereon immediately without awaiting his 


that under the circumstances the 
presence and society of plaintiff may 
have been of sufficient value to com- 
pensate for the cost of education, 
clothing, and support. Wallace v. 
age N.E. 666, 105 Ind. 522, 55 Am. 
R. 


21. U.S.—In re Simons, 388 .S.Ct. 
AVG eat Oss col, 62 (L.ed~ 31094; 
Brooks v. Yarbrough, 37 F.(2d) 527. 


Ala.—Taylor v. Cathey, 100 So. 834, 
211 Ala. 589. See Stone v. Burgeson, 
109 So. 155, 215 Ala. 23 (recognizing 
the rule); Bolman v. Overall, 2 So. 
624, 80 Ala. 451, 60 Am.R. 107 (dic- 
tum to same effect). 


Cal.—Morrison v. Land, 147 P. 259, 
169 Cal. 580. 


Conn.—Strakosch vy. Connecticut 
Trust & Safe Deposit Co., 114 A. 660, 
96 Conn. 471. 


Ga.—Banks v. Howard, 43 S.E. 438, 
117 Ga. 94; Darnell v. Toney, 154 S. 
BH. 379, 41 Ga.App. 673. See/’to same 
effect Napier v. Trimmier, 56 Ga. 300. 


Idaho.—Casady_v. Scott, 237 P. 
415, 40 Idaho 137. See Andrews v. 
Aikens, 260,P. 423, 44 Idaho 797, 69 A. 
L.R. 8 (recognizing the rule). 


Ill.— Downing v. Harris Trust, etc., 
Bank, 149 N.E. 256, 318 Ill. 323 [rev 
236 Ill.App. 168]. 


Ind.—Caviness v. Rushton, 101 Ind. 
DOO, 6 Am-R,, 759; KMrost)v. Tarr, 53 
Ind. 390; Lee v. Carter, 52 Ind. 342; 
Bell v. Hewitt’s Ex’rs, 24 Ind. 280; 
Woods v. Matlock, 48 N.E. 384, 19 Ind. 
App. 364. 


Iowa.—Allbright v. Hannah, 72 N.W. 
421, 103 Iowa 98. See White v. Mas- 
see, 211 N.W. 839, 841, 202 Iowa 1304, 
66 A.L.R. 1484 [eit Cyc]; Baker v. 
Syfritt, 125 N.W. 998, 147 Iowa 49 
(both cases recognizing the rule); 
Stewart v. Todd, 173 N.W. 619, 180 N. 
W. 146, 190 Iowa 283, 20 A.L.R. 1272 
(dictum: to same effect); Ball wv. 
James, 158 N.W. 684, 176 Iowa 647 
(to same effect). 


Ky.—Skinner v. Rasche, 176 S.W. 
942, 165 Ky. 108; Sturgeon’s Adm’r 
v. McCorkle, 173 S.W. 149, 163 Ky. 8; 
Freel v. Freel, 7 Ky.L. 288, 296. See 
McGuire v. Mc@Guire, 11 Bush 142 
(recognizing the rule). 


Miss.—Carter v. Witherspoon, 126 
So. 388, 156 Miss. 597. 
Mo.—Clark v. Cordry, 69 Mo.App. 


6. See to same effect Ver Standig v. 
St. Louis Union Trust Co., (App.) 62 
S.W.(2d) 1094 (dictum), 


N.H.—Knox vy. Perkins, 163 A. 497. 


N.J.—Holcombe v. Griggs, 73 A. 
37, 78 N.J.Law 186. See Welsh v. 
Hour, 136 A. 327, 100 N.J.Eq. 417 (rec- 
ognizing the rule). 


N.Y.—McKeon v. Van Slyck, 119 N. 
B. 851, 223. N.Y... 3923, Andrews. 
Brewster, 26 N.E. 1024, 124 N.Y. 433; 
Whitcomb v. Whitcomb, 36 N.Y.S. 607, 
92 Hun 443. See Myers v. Cronk, 21 
N.H. 984, 113 N.Y. 608, 24 N.Y.St. 506 
(dictum to same effect); Purdy v. 
Purdy, 158 N.Y.S. 683, 95 Misc. 369 
(recognizing the rule). 


N.C.—Brown v. Williams, 145 S.E. 
238, 196 N.C. 247. 


Ohio.—Norris v. Clark, 7 Ohio Dec. 
(Reprint) 564, 3 Cinec.L.Bul. 994. See 
to same effect Kenney v. Kenney, 186 
N.E. 853, 45 Ohio App. 249 (dictum). 


W.Va.—Hotsinpiller vy. Hotsinpiller, 
79 S.E. 936, 72 W.Va. 823. 


Wis.—McNaughton vy. McClure, 171' 
N.W. 9386, 169 Wis. 288; Dilger v. 
McQuade’s Estate, 148 N.W. 1085, 158 
Wis. 328. 


See Emery v. Wheeler, 152 A. 624, 
129 Me. 428; Lewis v. Siegman, 296 P. 
51, 297 P. 1118, 135 Or. 660 (both dic- 
tum to same effect); White v. Mc- 
Knight; 143 (S65 552;, L460 Sea 9N 59 
A.L.R. 1297; Hursey v. Surles, 74 S.E. 
618, 91 S.C. 284 (last two cases recog- 
nizing rule). 


And see cases infra this note. 


[a] Action for breach may be 
brought in equity where there are 
peculiar circumstances rendering the 
remedy at law inadequate and calling 
for equitable relief, such as a sale of 
the property to a bona fide purchaser 
in the promisor’s lifetime, constitut- 
ing a fraud on the promisee and en- 
titling him to follow and impound the 
proceeds of the wrongful sale as a 
fund for the payment of his claim. 
Robinette v. Olsen, 209 N.W. 614, 114 
Neb. 728 [foll In re Boyden’s Estate, 
209 N.W. 617, 114 Neb. 726]. 


[b] Action on bond may be main- 
tained (1) where the contract took 
the form of a bond, conditioned on 
the making of a stipulated disposition 
of property (Jenkins y. Stetson, 9 Al- 
len (Mass.) 128. See to same effect 
Spruill v. Davenport, 27 N.C. 145). 
(2) or on the nonalteration of a will 
(McCormick v. McRae, 11 U.C.Q.B. 
(Ont.) 187). 


[ec] Assumpsit is the proper form 
in which the action may be brought. 


W.Va. 274. 


[d] Cross petition to establish and 
enforce lien has been held to be in 
the nature of an equitable action for 
the enforcement of a trust specifical- 
ly effectuating the promise and not to 
be an action for breach of the con- 
tract. Skinner v. Rasche, 176 S.W. 
942, 165 Ky. 108. 


[e] Suit on note surrendered in 
consideration of promise.—Where a 
wife who had made her husband a 
gift causa mortis of a note which she 
held against him agreed with him, 
upon recovering from her sickness, 
that he might destroy the note in con- 
sideration that he would make an ad- 
ditional will devising to her land 
equal in value to the amount of the 
note, the husband having died with- 
out making the will, the wife is en- 
titled to recover against his estate 
upon the note and the note should not 
be credited by the value of personal 
estate received by the wife under the 
husband’s will. Lisle v. Tribble, 17 S. 
W. 742, 92 Ky. 304, 13 Ky.L. 595. 


22. Morrison v. Land, 147 P. 259, 
169 Cal. 580. 


23. Stone v. Burgeson, 109 So. 155, 
215 Ala. 23. 


Breach in lifetime of promisor see 
supra § 198. 


24 Chantland v. Sherman, 125 N. 
W. 871, 148 Iowa 352. 


25. See Specific Performance § 614. 

26. In re Peterson, 107 N.W. 993, 
111 N.W. 361, 76 Neb. 652. ° 

27. Carter v. Witherspoon, 126 
So. 388, 156 Miss. 597. 

28. See supra § 193. 

29. Gordon v. Spellman, 89 S.E. 


749, 145 Ga. 682, Ann.Cas.1918A 852; 
Alford v. Davis, 95 S.H. 318, 21 Ga, 
App. 820; Ver Standig v. St. Louis 
Union Trust Co., ‘(Mo.App.) 62 S.W. 
(2a) 1094, 1098 [cit Cyc]; White v. 
Arka, 2 Pa.Dist.&Co. 574, 575 [quot 
Cyc]; Jilson yv. Gilbert, 26 Wis. 637, 
7 Am.R. 100. : 


es See Limitations of Actions § 
31. See Limitations of Actions § 
172 text and note 8. 


Limitations applicable to actions 
quantum meruit for services perform- 
ed for decedent see supra § 208. 


32. Breach in lifetime of promisor 


Jefferson v. Simpson, 98 S.E. 212, 83' generally see supra § 193. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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death,?* in like manner as in other eases of the an- 
ticipatory breach of a contract,** and the statute of 
limitations starts running from the time of breach ;?° 
but the promisee is not bound to treat the convey- 
ance of specific property to a third person as a 
breach of an agreement to leave it to him where the 
conveyance still leaves it within the promisor’s pow- 
er to perform.*® Where two persons contract to 
make a particular disposition of their property at 
their death, the cause of action arises at, and not un- 
til, the death of the survivor of the two;*? but 
where one person contracts to will the property, to 
take effect at the death of himself and another, 
whichever should survive, and dies before such other 
without having made the will, the cause of action 
arises Immediately upon the death of the promisor 
without postponement until the death of such oth- 
er.°5 When a breach of the agreement exists by rea- 
son of the promisor’s death without making the dis- 
position of the property which he contracted to do, 
the promisee may sue at once without awaiting the 
settlement of the accounts of the decedent’s repre- 
sentatives;°® the fact that the deductions essen- 
tial to be made in computing the damages are as yet 
unascertained does not prevent his doing so.*° 


[§ 218] c. Parties.44 Under statutes authorizing 
suits by the real parties in interest,42 or wherever 
the solé beneficiary of a contract may sue upon it,*® 
the action may be maintained by the beneficiary, al- 
though he was not the promisee nor the person from 
whom the consideration moved,** but, of course, in 


WILLS 


[68 C.J.] 597 


jurisdictions where a third person is denied the right 
to sue on contracts made for his benefit*® the con- 
trary result is reached.4® Under an agreement to 
leave property by will to several persons, share and 
share alike, constituting a several and not a joint 
undertaking, they cannot join in presenting their 
claims against the estate of the promisor;*’ and, 
where similar contracts have been made by the de- 
ceased with two promisees and both are broken, they 
need not join in the suit, there being no requirement 
that two or more plaintiffs join separate causes of 
action in a single suit.48 Save in cases involying in- 
dependent executors,*® or foreign executors as to 
whom the court is without jurisdiction,®°® a suit for 
damages for breach of deceased’s contract may”? and 
should®? be asserted against his personal representa- 
tives and not against heirs or legatees,®°* at least 
where the latter‘ were not parties to the agreement, 
never assumed its performance, and are not shown to 
have received any of the property aifected by the 
contract.>4 


[§ 219] d. Pleadings. The principles applicable 
to pleadings in actions on contracts generally,®® and 
more particularly those as to claims against dece- 
dents’ estates,°® apply in actions on contracts of the 
character under consideration.°? Plaintiff’s petition 
must allege all the facts necessary to support a re- 
covery,°® such as a sufficient consideration,®® per- 
formance by plaintiff of the obligations undertaken 
by him,®° and a breach of the contract by deceased,*1 
with sufficient clearness and certainty;*2 and the 


33. Richardson v. City Trust Co., 
27 F.(2d) 35; Carter v. Witherspoon, 
126 So. 388, 156 Miss. 597. See to 
same effect Brown v. Williams, 145 
S.E. 233, 196 N.C. 247 (dictum). 


34. See Contracts §§ 725-732. 
35. See Limitations of Actions § 


172 text and notes 9-11, § 173 text 
and notes 16, 17. 


36. Rogers v. Schlotterback, 
Le WR 167 Cal. 35: 


37. Sharkey v. McDermott, 4 S.W. 
107, 91 Mo. 647, 60 Am.S.R. 270 [rev 
16 Mo.App. 80]. See to same effect 
Kisor v. Litzenberg, 212 N.W. 343, 203 


138 


Iowa 1183; Smith v. Nyburg, 16 P. 
(2a) 493, 186 Kan. 572. 
38. Lipe v. Houck, 38 S.E. 297, 


128 N.C. 115. 


39. In re Anderson’s Estate, 213 
N.W. 567, 203 Iowa 985; Jenkins v. 
Stetson, ‘9 Allen (Mass.) 128; <An- 
drews v. Brewster, 26 N.E. 1024, 124 
N.Y. 433; Peck v. Vandemark, 1 N.E 
41, 99 N.Y. 30. 


[a] Assessment of damages (1) 
may, however, in a proper case, be 
postponed until after settlement of 
the administration (Peck v. Vande- 
mark, 1 N.E. 41, 99 N.Y. 30); (2) but 
this is not necessary, at least when 
plaintiff enters a stipulation of rec- 
ord to remit his proportionate share 
of the expenses of administration (In 
re Anderson’s Estate, 213 N.W. 567, 
203 Iowa 985). 


40. Andrews v. Brewster, 26 N.E. 
1024, 124 N.Y. 433. 


Deduction of administration ex. 
penses in computing damages see in- 
fra § 222. 


41. Parties to suits for specific 
performance of contract to make par- 
ticular disposition of property see 
Specific Performance § 449. 


42. See statutory provisions; and 


cases passim infra note 44. 


43. Knox v. Perkins, (N.H.) 163 A. 
497. See Contracts § 815, 


44. Moore v. Wager, 48 S.W.(2d) 
15, 243 Ky. 351; Knox v. Perkins, (N. 
H.) 163 A. 497; Seaver v. Ransom, 120 
N.E. 639, 224 N.Y. Disa. Ac kate a US's 
Whitcomb v. Whitcomb, 36 N.Y.S. 
607, 92 Hun 443. 


45. See Contracts § 808. 


46. Cooper y. Claxton, 50 S.E. 399, 
122 Ga. 596. 


47. Myers v. Cronk, 45 Hun 401 
[aff 21 N.E. 984, 118 N.Y. 608]. 


43. Van Houten v. Van Houten, 98 
A. 251, 89 N.J.Law 301. 


49. Patton v. Smith, (Tex.Civ.App.) 
221 S.W. 1034 [rev on other grounds 
(Commn.App.) 241 S.W. 109]. 


[a] Where independent executors 
are involved (1) the promisee cannot 
sue an independent executor who has 
distributed the estate (Patton v. 
Smith, (Tex.Civ.App.) 221 S.W. 1034 
[rev on other grounds (Commn.App.) 
241 S.W. 109]), (2) or the legatees 
who have received it (Patton vy. Smith, 
supra) personally (3) but must bring 
an action to enforce a lien on the re- 
ceipts in the hands of the legatees 
with an alternative prayer for dam- 
ages in the event that they have dis- 
posed of or altered the property thus 
received (Patton vy. Smith, supra). 


Status, functions, and duties of in- 
dependent executors generally see 
Executors and Administrators §§ 
2895-2902. 


. Williams v. Fischlein, 129 N. 
Y.S. 129, 144 App.Div. 244. 


Liability to suit of foreign repre- 
sentatives generally see Bxecutors 
and Administrators §§ 2720-2723. 


51. Taylor v. Cathey, 100 So. 834, 


ay Ala. 589; Bell v. Hewitt, 24 Ind. 


52. -Day v. Washburn, 81 A. 474, 
76 N.H. 203. 


53. Day v. Washburn, 81 A. 474, 
76 N.H. 308: Williams v. Fischlein, 
129 N.Y.S. 129, 144 App.Div. 244. 


54 Williams v. Fischlein, supra. 
55. See Contracts §§ 826-925. 


56. See Executors and Se 
tors §§ 2120-2143. 


57. See cases infra this note; 
notes 58-69. 


[a] Petition held to state cause of 
action (1) for breach of contract to 
will (Banks v. Howard, 43 S.E. 438, 
117 Ga. 94; Bell v. Hewitt, 24 Ind. 
280; Holcombe v. Griggs rT3RAL sien 
N.J.Law 186) (2) rather than in quan- 
tum meruit for services performed, 
in view of allegations and prayers 
referring to the contract (Banks Vv. 
Howard, supra). 


[b] Petition showing oral contract 
to compensate for services rendered 
by a legacy was not subject to special 
demurrer, on the ground that defend- 
ants were entitled to know whether 
the contract was in writing, and, if 
so, to have a copy attached to the pe- 
tition. Alford v. Davis, 95 Si hiweis,; 
21 Ga.App. 820. 


58. See infra text and notes 59-63. 


59. Cooper v. Claxton, 50 S.E. 399, 
122 Ga. 596; Lee ~-v. "McCrocklin’s 
Adm’r, 56 S.W. (2a) 570, 247 Ky. 44; 
Lewis v. Siegman, 296 P. 51, 297 P. 
cis esis) Or 66.05 


60. Lewis v. Siegman, supra. 
61. Lee v. McCrocklin’s Adm’r, 56 
S.W.(2d) 570, 247 Ky. 44. 


62. Cooper v. Claxton, 50 S.E. 399, 
122 Ga. 596; Lee v. ‘McCrocklin’s 
Adm’r, 56 S.W. (2a) 570, 247 Ky. 44. 


and 
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omission of a necessary allegation renders the plead- 
ing fatally defective.°* It has been held that plain- 
tiff may in one paragraph plead the breach of the 
contract and in another proceed on the common 
counts without thereby rendering either paragraph 
subject to demurrer.°* In jurisdictions where the 
statute of frauds to be available as a bar must be 
specially pleaded,®® defendant must, in order to avail 
himself of that defense allege the fact that the agree- 
ment was unwritten.®® Statutes requiring the non- 
performance of conditions precedent to be pleaded*? 
have no reference to cases where the claim is that 
the promisee never gave the agreed consideration 
for the promise and an objection of that character 
may be raised by the general denial and an averment 
of nonperformance, the failure not being as to a 
condition precedent but as to a dependent covenant 
forming the consideration.*& A special demurrer to 
plaintiff's complaint based on the breach of a con- 
tract to will must, in order to be sufficient, point out 
clearly and disti netly the vice in the complaint.®® 


Issues, precf, and variance. Where suit is 
brought on an express contract, plaintiff must prove 
the existenee of the contract and cannot recover up- 


63. Lewis v. Siegman, 296 P. 51, 
29 Oe Ese dale Ss ba Or. 6160; 

[a] Matters not required to he 
stated in the petition include, where 
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N.Y.—Reilly v. Burkelman, 134 N. 
Y.S. 18, 149 App.Div. 548. 


Tex.—Henderson vy, 


[§§ 219-220 


on a quantum meruit;7° furthermore the recovery 
must be upon the contract alleged and plaintiff can- 
not plead one special contract’ and recover upon an- 
other.?1 Where plaintiff does not allege whether the 
contract was written or oral, it is permissible for 
him to prove a written contract corresponding to the 
averments.’* A variance between the pleadings and 
the proof, in order to be fatal, must consist of some 
disagreement between the allegations and the proof 
in some matter essential to the charge or claim and 
immaterial variances will. be disregarded." 


[§ 220] e. Evidence.7* The burden of establish- 
ing a contract to devise or bequeath property is on 
plaintiff,”5 who must, likewise, prove performance 
by him of his own obligations.7¢ Strict proof of 
both the contract and the consideration is required,** 
but this does not mean that the proof must be so 
clear as to exclude any controversy over the evi- 
dence.?® When a prima facie ease for plaintiff is 
made owt, the burden is on defendant to disprove any 
element thereof the existence of which he denies,‘® 
or any affirmative defense asserted in opposition to 
the action, such as abandonment of his rights by 


ed by him to be the sum of $35,000,” 
in addition to the amount thus pro- 
vided for her in his will in consid- 


(Civ. | eration of her becoming his adopted 


Davis, 


the action is for damages for fail- 
ure to leave an agreed fraction of 
the estate (1) a particular description 
owned by the promisor at the date 
of death (Roehl v. Haumesser, 15 N. 
Hiotoy 114) Ind. 311); . (2) and it. is 
not necessary to state in the com- 
plaint the date of the contract or 
that there were no debts where it 
states that defendant held all the 
property of decedent (Purviance v. 
Purviance, 42 N.E. 364, 14 Ind.App. 
269). 


64. Cairness v. Rushton, 101 Ind. 
500, 51 Am.R. 759. Compare Cooper 
vy. Claxton, 50 S.B. 899, 122 Ga. 596 
(complaint with numerous’ counts 
held to allege but two causes of ac- 
tion, one in quantum meruit on an 
implied contract between plaintiff and 
decedent, and one for breach of an 
express contract for plaintiff's benefit 
between decedent and a third person). 


[a] Reason for rule.—Only where 
paragraphs appear to be founded up- 
on one and the same cause of action 
and the one requires no greater or 
different evidence than the other may 
a demurrer be sustained to one of 
them, for a party may state his cause 
of action in different forms. Cairness 
v. Rushton, 101 Ind. 500, 51 Am.R. 
(Sb 


65. See Frauds, Statute of § 447 
text and note 13. 

66. Krell v. Stein, 127 N.Y.S. 150. 

67. See statutory provisions; and 
case infra note 68. 


68. In re Fetterman’s Hstate, 222 
N.W. 872, 207 Iowa 252. 


69. Alford v. Davis, 95 S.E. 313, 
21 Ga.App. 820. 
70. Ga.—Roberts v. Johnson, 111 


S.H. 194, 152 Ga. 746; Alford v. Da- 
vis, 95 S.E. 313, 21 Ga.App. 820. 


Iowa.—Hankins v. Young, 156 N. 
W. 380, 174 Iowa 383. 
Me.—Dufour v. Stebbins, 145 A. 


893, 128 Me. 133. 


App.) 191 S.W. 358. 


[a] In Kentucky (1) the rule stat- 
ed in the text was at one time de- 
clared and applied (Newton vy. Field, 
32 S.W. 623, 98 Ky. 186, 17 Ky.L. 769), 
(2) but, according to more recent au- 
thority, recovery on a quantum meru- 
it is proper even though the petition 
relies upon an express'- contract 
(Ruehl v. Davidson, 34 S.W.(2d) 937, 
237 Ky. 53). 


71. - Dufour v. Stebbins, 145 A. 893, 
128 Me. 133. 


72. Henderson v. Davis, (Tex.Civ. 
App.) 191 S.W. 358. 


73. See cases infra this note, 


[a] TZllustrations:—(1) Where a 
pleaded agreement to leave a sum 
which would yield twenty-five hun- 
dred dollars annual income proved to 
be an agreement to leave twenty thou- 
sand dollars absolutely and such fur- 
ther sum that the income altogether 
would ylield between twenty-five hun- 
dred and three thousand dollars an- 
nual income, there was no available 
variance. Strakosch v. Connecticut 
Trust & Safe Deposit Co., 114 A. 660, 
96 Conn. 471. (2) An allegation, in 
action for breach of contract to de- 
vise specific property, that the con- 
tract was made in a specified year, 
may, where the year was immaterial, 
be supported by proof that it was 
made in a different year. Gordon v. 
Spellman, 89 S.E. 749, 145 Ga. 682, 
Ann.Cas.1918A 852; Hudson v. Hud- 
son, 16 S.BE. 349, 90 Ga. 581. 


[b] Variance between claim 
against estate and petition.—A vari- 
ance between a claim against an es- 
tate for damages for failure to per- 
form an agreement to give thirty-five 
thousand dollars in addition to an 
amount given her by will, in consid- 
eration of the promisee’s becoming 
the promisor’s adopted daughter, and 
her complaint, pleading her contract 
with the parent whereby he agreed 
to leave her a sufficient sum of mon- 
ey to procure an annual income of 
twenty-five hundred dollars ‘‘estimat- 


daughter, was not fatal, ‘the complaint 
in such case merely reiterating in 
more detail the basis of the claim as 
filed. Strakosch v. Connecticut & 
mw Deposit Co., 114 A. 660, 96 Conn. 


74. Fact of making mutual wills 
as evidence of contract not to revoke 
them see infra XIV in 69 C.J. 


75. Simons v. Cromwell, 262 F. 
680; In re Reed’s Estate, 166 I1l.App. 
341; Lasher v. McDermott, 154 N.Y. 
S$.) 798, 1:91). Mises) 305. Eaffi. 158) NoYes. 
708, 173 App.Div. 79]; Wright’s Es- 
tate, 1 Pa.Dist., 325, 11 Pa.Co. 492 [aft 
PASS Wate MEP STN, Vere ke 5/:2 |G 


[a] Rule explained.—To entitle 
plaintiff to recover, it is necessary 
to establish by proper evidence that 
between himself and deceased there 
existed a contract by which deceased 
agreed to make the particular bequest 
claimed. In re Reed’s Estate, 166 Ill. 
App. 341. ‘ 


76. In re Reed’s Estate, supra; In 
re Fetterman’s Estate, 222 N.W. 872, 
207 Iowa 252; Caldwell Ve vl Oar 
Pa.Dist.&Co. 765. 


77. Spencer v. Spencer, 55 A. 637, 
25 R.I. 239; Barnes v. Hobson, (Tex. 
Civ.App.) 250 S.W. 238 


78. Bird v. Jacobus, 84 N.W. 1062, 
113 Iowa 194, 6 Prob.Rep.Ann. 343. 


79. See cases infra this note. 


[a] Thus, (1) where by a writing 
importing a consideration that ele- 
ment is prima facie established, the 
burden is on defendant contesting it 
to disprove the existence thereof. 
Manchester v. Loomis, 181 N.W. 415, 
191 Iowa 554. (2) No burden rests on 
plaintiff to prove the exact form and 
nature of the consideration, nor dpes 
defendant meet the burden imposed 
on him by disproving a particular 
kind of consideration, but he must 
disprove every reasonable hypothesis 
out of which a consideration might 
be deemed probable or even, perhaps, 
possible. Manchester vy. Loomis, su- 
pra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 220] 


plaintiff.®° 


fense.®? 


85 


character.® 


so. Allbright v. 


421, 103 Iowa 98. 


81. Roberts v. Johnson, 111 S.E. 
194, 152 Ga. 746. 


gs2. Snyder v. McGill, 108 A. 410, 
265) Pardee. 


Hannah, 72 N.W. 


83. See Evidence §§ 89-1729. 

84. See Contracts §§ 960-975. 

85. See cases infra this note. 

fa] Evidence held admissible.— 


(1) A statement of the promisee 
shortly before making her will, as 
to how she would dispose of her prop- 
erty, was competent for the purpose 
of showing that she signed a will pre- 
pared by her husband other than 
wanted, on his agreement to make 
will in plaintiff’s favor. Seaver v. 
Ransom, 168 N.Y.S. 454, 180 App.Div. 
734 [aff 120 N.E. 639, 224 N.Y. 233, 2 
Asis Rat ITS 31. (2)) AN an. Achion 
against decedent’s estate on an coral 
contract to leave a legacy in consider- 
ation of services, proof that plaintiff 
was of the blood of decedent is admis- 
sible as tending to show greater like- 
lihood of making the contract with him 
than with a stranger. Van Houten v. 
Van Houten, 98 A. 251, 89 N.J.Law 
301. See In re Reed’s Estate, 192 Ill. 
App. 453. (3) Evidence of an offer by 
the promisor made to a third person 
for communication to the promisee, 
and of its communication, is admissi- 
ble as against an objection that it is 
hearsay, not to show the substance 
of the offer but to establish the fact 
that an offer was made and communi- 
cated to the promisee and that her 
conduct was induced thereby. Han- 
kins v. Young, 156 N.W. 380, 174 Iowa 
383. (4) Evidence showing that con- 
sideration for a written release was 
a parol agreement to make a stated 
testamentary provision is admissible, 
such evidence not tending to contra- 
dict or vary the terms of the instru- 
ment but to show the whole transac- 
tion of which it formed a consistent 
part. Andrews v. Brewster, 26 N.E. 
1024, 124 N.Y. 433. (5) Secondary 
evidence of a written contract is ad- 
missible where the writing constitut- 
ing the contract is lost. Roehl v. 
Haumesser, 15 N.E. 345, 114 Ind. 311. 
Compare Clark’s Adm’x v. Callahan, 
288 S.W. 301, 216 Ky. 674 (holding, 
where the will was not in evidence 
and not shown to be lost or destroy- 
ed, that a witness might testify as to 
what testator told the draftsman to 
put in the will). (6) An oral agree- 
ment to adopt and make provision for 
the promisee may be shown although 
the terms as to adoption are reduced 
to writing, the parol evidence rule not 
rendering evidence as to the disposi- 
tion of the property inadmissible 
where there was no intention to ex- 
press the whole of the writing in 


While plaintiff must, ordinarily, prove 
a breach by the promisor, as one of the elements es- 
sential to his action,5! where an estate has been pro- 
bated as an intestate estate, the burden is not upon 
plaintiff to negative the existence of a will but upon 
defendant to ‘show that one was made, if perform- 
anee by execution of a will is made a ground of de- 
The rules with respect to the admissibility 
of evidence, prevailing in civil actions generally,** 
and particularly in actions for breach of contract,®4 
have been applied to actions on contracts of this 
The stringent rules as to the character 
and sufficiency of the evidence announced and ap- 
plied by courts of equity in determining claims to 
the particular property covered by the asserted con- 
tract, as in actions seeking specific performance or 
analogous relief,** have been recognized, by a few 
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other.°° 


the agreement. Strakosch y. Con- 
necticut Trust, etc., Co., 114 A. 660, 
96 Conn, 471. (7) Declarations tend- 
ing to show that the promisor assent- 
ed to certain conduct of the promisee 
are admiissible as showing that such 
conduct was not a breach by the lat- 


ter of his obligations under the con- 
tractwmplarselle vy. cotry ker, 642 Neve 
480. (8) In an action for breach of 


contract to compensate by will by giv- 
ing a child’s share, evidence of the 
amount of the estate and the number 
of children is admissible to show 
what value deceased placed on the 
services, even though the measure of 
damages is compensation. Norris v. 
Clark, 7 Ohio Dec. (Reprint) 564, 3 
Cinc.L.Bul, 994. 


[b] Evidence held not admissible. 
—(1) Evidence that at some time 
prior to the claimed contract promisee 
lived with promisor and afterwards 
left is inadmissible. Roberts v. John- 
son, 111) S.H,2294, 152. Gas 746. ° (2) 
Evidence that decedent had expressed 
a dislike for all or some of her rela- 
tives at various times has been held 
not admissible. O’Brien v. Foley, 134 
NoY-S. 825, 150°AppaDivaZ5t..% (3) » in 
an action for breach of contract to 
make a will in consideration of serv- 
ices, where the value of the particular 
services rendered is the point at issue, 
evidence as to what plaintiff could 
have earned in similar lines of work, 
ana what offers he had declined, is 
inadmissible and properly refused. 
Roberts v. Johnson, supra. (4) Inan 
action for breach of a contract to 
make a will in plaintiff’s favor, in 
consideration of Services, evidence 
that decedent sold land for much less 
than its value, gave a power of attor- 
ney to a third person to manage and 
control her affairs, and refused a tur- 
pentine lease to another person be- 
cause he had taken out a fieri:facias 
against her, was properly excluded as 


irrelevant. Roberts v. Johnson, 
supra. 
[ec] Admissions and declarations 


of promisor.—(1) Declarations of de- 
ceased confirmatory of the contract 
have been held admissible as declara- 
tions against interest (Thompson v. 
Romack, 156 N.W. 310, 174 Lowa 155; 
Jefferson v. Simpson, 98 S.E. 212, 838 
W.Va. 274), (2) but those to a con- 
trary effect not made in the presence 
of the promisee are self-serving and 
not admissible (Thompson v. Romack, 
supra; Allbright v. Hannah, 72 N.W. 
421, 103 Lowa 98; Jefferson v. Simpson, 
supra); (3) and thus it was error to 
admit testimony offered b¥ defendant 
that, in statements made by the tes- 
tator to friends many years before of 
his intention to provide for the prom- 
iseo in his will, he did not mention 
any indebtedness to him, or that in 
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authorities, as those to be applied in actions for dam- 
ages for breach of contract,**7 and elsewhere have 
been accepted as being at any rate applicable in 
cases where the asserted contract was between rela- 
tives, it not being sufficient in such cases, merely 
that the evidence be clear and satisfactory**® but be- 
ing requisite, in addition, that proof of the agree- 
ment be by positive and direct testimony,®® every 
presumption being against the claim which cannot be 
established by inference or from the admissions and 
declarations of one party out of the presence of the 
By more numerous authorities, however, 
such strict and rigorous rules are not applied where 
the action is based on the breach of the contract and 
seeks damages therefor,®! and while claims of this 
character must be established by evidence clear and 
convineing,®? and plaintiff is bound to make out his 


more recent financial statements made 
for the purpose of credit he did not 
mention it, such evidence being ir- 
relevant and misleading, since the 
indebtedness may have arisen after 
the former statements were made, and 
there was no occasion to mention it 
in credit statements if, as alleged by 
plaintiff, it was to be settled by be- 
quest in his will (Gunter v. Gunter, - 
174 BY. 933, 98. CCA. 545), (4)e De= 
clarations against interest generally 
see Evidence §§ 209-222. (5) Self- 
serving declarations generally see 
Evidence §§ 193-208. 


[d] Plaintiff's testimony of trans- 
actions with deceased.—(1) Statutes 
as to the admissibility of testimony 
of transactions or conversations with 
deceased persons apply to actions in- 
volving contracts to will, and evidence 
of matters coming within the opera- 
tion of such statutes is inadmissible. 
Simons v. Cromwell, 262 F. 680; Rob- 
erts v. Johnson, 111 S.E. 194, 152 Ga. 
746; Brandes vy. Brandes, 105 N.W. 499, 
129 Iowa 351; Donnarumma vy. Pot- 
ter; 2.06. NeY.Ss 170; 2ii App sDivesD4. 
In re Schinasi’s Estate, 248 N.Y.S. 691, 
139 Misc. 459 [aff 250 N.Y.S. 895, 233 
App.Div. 738, and 250 N.Y.S. 896, 233 
App.Div. 738]; Hager v. Whitener, 169 
S.E. 645, 204 N.C. 747: Barnes v. Hob- 
son, (Tex.Civ.App.) 250 S.W. 238. (2) 
Admissibwlity of testimony of inter- 
ested party as to acts and declarations 
of deceased whose estate is to be 
charged in general see Witnesses [40 
Cyc 2244 et seq]. 


Evidence admissible to show exist- 
ence of contract to devise sought to 
be specifically enforced see Specific 
ay ahaa § 544 text and notes 
97-1. 


86. Weight and sufficiency of evi- 
dence in actions for ‘specific perform- 
ance of contracts to devise see Specific 
Performance § 557. 


87. In re Reed’s Estate, 166 Ill. 
App. 341; Henderson v. Davis, (Tex. 
Civ.App.) 191 S.W. 358. 


88. Burgess v. Burgess, 1 A. 167, 
109 Pa. 312; Bash v. Bash, 9 Pa. 260. 
And Kee infra text and notes 89, 90. 


s9. Burgess v. Burgess, 1 A. 167, 
109 Pa. 312; Graham v. Graham, 34 
Pa. 475; Bash v. Bash, 9 Pa. 260. 


20. Burgess v. Burgess, 1 A. 167, 
109° Pa. 312. 


eee See infra text and notes 92— 


92. Kisor v. Litzenberg, 212 N.W. 
343, 203 Iowa 1183; In re Rich’s Hs- 
tate, 200 N.W. 713, 199 Iowa 902; Her- 
rick v. Hayes, (lowa) 173 N.W. eno} 
Knox, v.. Perkins, ((N:H.) 163 Ar 497 
McKeon v. Van ‘Slyck, SIN ye 851, 
223 N.Y. 392; Donnarumma v. Potter, 
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case by a fair preponderance of the evidence,®* nor- 
mally he is not required to do more;** although the 
jury may, in its discretion, reject evidence under 
circumstances which might satisfy them were the 
promisor living®® or in the event of a failure of cor- 
roboration by disinterested witnesses,?® and should 
serutinize it carefully in the light of the surrounding 
circumstances,®* they are not required to do so and 
it is not essential that the case be made out in all 
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testimony.°? 


substantial particulars by distinterested witnesses ;°° 
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Flanagan v. Flanagan, 204 N.Y.S. 798, 
209 App.Div. 190; Kenny v. Carroll, 
202 N.Y.S. 799, 207 App.Div. 729; Ap- 
thorp v. Thurston, 138 N.Y.S. 41, 153 
App.Div. 572; O’Brien v. Foley, 134 
N.Y.S. 825, 150 App.Div. 257; Lash- 
er v. McDermott, 154 N.Y.S. 798, 91 
Misc. 305 [aff 158 N.Y.S. 708, 173 App. 
Div. 79]. See Cromwell v. Simons, 
280 F. 663 [cert den 42 S.Ct. 463, 258 
U.S. 630, 66 L.Ed. 800] (recognizing 
the rule); Dilger v. McQuade, 148 
N.W. 1085, 158 Wis. 328 (so holding, 
at least where the alleged contract is 
claimed to have been contained in a 
lost writing). 


93. Cromwell v. Simons, 280 F. 663 
[cert den 42 S.Ct. 4638, 258 U.S. 630, 
“66 L.Ed. 800]; McKeon v. Van Slyck, 
119, NH. 851, 223 N.Y. 392; Donna- 
rumma v. Potter, 206 N.Y.S. 770, 211 
App.Div. 54. 


94. Cromwell v. Simons, 280 F. 663 
[cert den 42 S.Ct. 463, 258 U.S. 630, 
66 L.Ed. 800]; Thompson v. Romack, 
156 N.W. 310, 174 Iowa 155; McKeon 
v. Van Slyck, 119 N.E. 851, 223 N.Y. 
392; Flanagan v. Flanagan, 204 N. 
Y.S. 798, 209 App.Div. 190. See In re 
Reed’s Estate, 192 Ill.App. 453; Ken- 
ny v. Carroll, 202 N.Y.S. 799, 207 App. 
Div. 729 (recognizing rule). But see 
In re Schinasi’s Estate, 248 N.Y.S. 
691, 1389 Misc. 459 [aff 250 N.Y.S. 895, 
238 App.Div. 738, and 250 N.Y.sS. 896, 
233 App.Div. 738] (decedents’ alleged 
contract to give claimant a share 
in the estates, to receive the serious 


recognition of the court, should be 
written). 
95. Simons v. Cromwell, 262 F. 


680; McKeon yv. 
851, 223 N.Y. 392. 


96. McKeon y. Van Slyck, supra. 


97. Kenny v. Carroll, 202 N.Y.S. 
799, 207 App.Div. 729. 


98. Cromwell v. Simons, 280 F. 
663 [cert den 42 S.Ct. 463, 258 U.S. 
630, 66 L.Ed. 800]; Simons v. Crom- 
well, 262 F. 680; McKeon v. Van 
Sivek. 1L9. Nie. 851, 223 “Noy. ‘392. 
But see Wildman v. Jones, 135 N.Y.S. 
428, 150 App.Div. 514 [appeal dism 
102 N.E. 1117, 209 N.Y. 581] (sum- 
marizing the holdings as to requisite 
evidence in suits for specific per- 
formance of contracts to will and 
holding them to apply to a suit at 
law for damages for breach of the 
contract to the extent that, where the 
evidence does not conform thereto, no 
case for the jury is made out); 
O’Brien v. Foley, 134 N.Y.S. 825, 150 
App.Div. 257 (to contrary effect). 
Contra Reilly v. Burkelman, 134 N.Y. 
S. 13, 149 App.Div. 548; Apollonio v. 
Langley, 94 N.Y.S. 274, 106 App. 
Div. 40. : 


“Tt is sometimes said that the rule 
in this class of cases required a case 
to be proven by the clearest and most 
convincing evidence, and that the 
courts look upon cases of this nature 
with suspicion and that they must be 
established by the testimony of abso- 


_~ 


Van Slyck, 119 N.E. 


lutely disinterested witnesses. baie 
It is very possible that in this class of 
cases courts have sometimes indulged 
in statement which, if unexplained, 
may easily be misunderstood and 
misapplied. We take it to be true 
that in civil cases a plaintiff is not 
only required to prove his case by a 
preponderance of evidence but that 
the evidence should be clear and con- 
vincing. It is also true that a jury 
must always be the judges of wheth- 
er the evidence is clear and convinc- 
ing. We think it is the rule, support- 
ed by well-considered cases, that in 
actions of this sort very clear, strong, 
and convincing testimony should be 
required, but that the right to deter- 
mine whether the evidence in any 
particular case fills these require- 
ments is one for the triers of the 
facts to determine.” Cromwell v. Si- 
mons, 280 F. 663, 672 [cert dén 42 S. 
Ct. 468, 258 U.S. 630, 66 L.Ed. 800]. 


99. Simons v. Cromwell, 262 FEF. 
680; Messenger v. Paterson Sav. Inst., 
103 A. 178, 91 N.J.Law 654. 


1. Sheehan v. Canada Mercantile 
Trust Co., Ltd., 46 Ont.L..581 [rev 45 
Ont.L, 422]. 


2. See supra text and notes 86-1. 
3. See cases infra this note. 


[a] Evidence held sufficient to 
show: (1) Existence of contract. 
Cleaves v. Kenney, 63 F.(2d) 682; Ball 
v. James, 158 N.W. 684, 176 Iowa 647; 
Hankins vy. Young, 156 N.W. 380, 174 


Iowa 383; Allbright v. Hannah, 72 N. 
W. 421, 103 Iowa 98; Rooney v. Mc- 
Dermott; 246 P:°183, 121 Kan. 933 


Clark’s Adm’x y. Callahan, 288 “S.W. 
301, 216 Ky. 674; Sturgeon’s Adm’r v. 
McCorkle, 173 S.W. 149, 163 Ky. 8; 
Ruch v. Ruch, 124 N.W. 52, 159 Mich. 
2X1; Robinette v. Olsen, 209 N.W. 614, 
114 Neb. 728 [foll In re Boyden’s Es- 
tate, 209 N.W. 617, 114 Neb. 726]; 
Messenger v. Paterson Savings Inst., 
103 A. 178, 91 N.J.Law 654; Flana- 
gan v. Flanagan, 204 N.Y.S. 798, 209 
App.Div. 190; Grundt vy. Shenk, 225 
N. vous: ol%, 222 App. Dive 82 [rev 217 
N.Y.S. 169, 127 Misc. 889, and aff 162 
N.E. 541, 248 N.Y. 602]; Hager v. 
Whitener, 169 S.E. 645, 204 N.C. 747; 
Jefferson v. Simpson, 98 S.E. 212, 83 
W.Va. 274; “Dilger v. McQuade, 148 
N.W. 1085, 158 Wis. 328; Bligh v. 
Gallagher, 29 B.C. 241. See In, re 
Reed’s Estate, 192 Ill.App. 453. (2) 
Offer and acceptance. Hankins  v. 
Young, 156 N.W. 380, 174 Iowa 383; 
Walker v. Dill’s Adm’r, 218 S.W. 247, 
186 Ky. 688; Wellington y. Apthorp, 
13 N.E. 10, 145 Mass. 69; Snyder v. 
McGill, 108 A. 410, 265 Pa. 122. (8) 
Breach of the contract by the prom- 
isor. Robinette vy. Olsen, 209 N.W. 
614, 114 Neb. 728 [foll In re Boyden’s 
Estate, 209 N.W. 617, 114 Neb. 726]; 
Snyder v. McGill, supra. (4) Dam- 
ages. Snyder v. McGill, supra. (5) 
Performance by plaintiff promisee. 
Robinette v. Olsen, supra [foll In re 
Boyden’s Estate, supra]. (6) Non- 
performance by plaintiff promisee. 
Roberts v. Johnson, 111 S.E. 194, 152 


[§ 220 


the contract can be established by circumstantial 
However, where the evidence respect- 
ing the contract is doubtful or suspicious, it must 
be corroborated.* 
ed,? the evidence has in particular cases been held 
sufficient? or insufficient.* 
contract made up solely of declarations after the time 
of the contract should clearly indicate the terms of 
the contract and that it was agreed to by both par- 


On the basis of the rules announe- 


Evidence to sustain a 


Ga. 746. (7) A case for the jury. 
Simons v. Cromwell, 262 F. 680; Ec- 
ton v. Vinegar, 7 S.W.(2d) 487, 225 
Ky. 15; Walker vy. Dill’s Adm’r, 218 
S.W. 247, 186 Ky. 638; Ketcham v. 
Wilbur, 231 N.Y.S. 340, 225 App.Div. 
719. (8) Where plaintiff contracted 
to perform such services for the 
promisor as the latter might request, 
performance and acceptance at va- 
rious times of services over a long 
period of time give rise to an infer- 
ence and support a finding that the 
services rendered were requested. 
Robinette v. Olsen, supra [foll In re 
Boyden’s Estate, supra]. 


4 See cases infra this note. 


[a] Evidence held insufficient to: 
(1) Authorize the direction of a ver- 
dict for plaintiff. In re Reed’s Es- 
tate, 166" Ill-App. “341. " (2) ‘Compel 
conclusion as a matter of law that 
decedent agreed to make a deed or 
will in favor of claimant. Yowell v. 
Bottom, 194 S.W. 768, 175 Ky. 635. 
(3) Make an issue for the jury of a 
contract to devise. Brown v. Wil- 
liams, 145. 'S.-. 62335 196 e NIG. A2aKe 
Show (4) abandonment by the prom- 
isee of his rights under the contract 
(Allbright v. Hannah, 72 N.W. 421, 
103 Iowa 98); (5) existence of con- 
tract (Austin v. Kuehn, 71 N.E. 841, 
211 Ill. 118 [Laff 111 Ill.App. 506]; In 
re Rich’s Estate, 200 N.W. 713, 199 
Iowa 902; Herrick v. Hayes, (Iowa) 
173 N.W. 110; Wilds v. Readnour, 234/ 
S.W. 208, 192 Ky. 637; Newton’s Ex’r 
v. Field, 32 S.W. 628, 98 Ky. 186, 17 
Ky.L. 769; Donnarumma v. Potter, 206 
N.Y.S. 770, 211 App.Div. 54; Kenny 
v. Carroll, 202 N.Y.S. 799, 207 App. 
Div. 729; O’Brien v. Foley, 134 N.Y. 
S. 825, 150 App.Div. 257; Appolonio. 
v. Langley, 94 N.Y.S. 274, 106 App. 
Div. 40; Lasher vy. McDermott, 154 
N.Y.S. 798, 91 Mise. 305 [aff 158 N.Y. 
S. 708, 173 App.Div. 79]; Krell v. 
Stein, 127 N.Y.S. 150; Reynolds v. 
Williams, 127 A. 473, 282 Pa. 148% 
Burgess v. Burgess, 1 A. 167, 109 Pa. 
312; Caldwell v. Taylor, 1 Pa.Dist.& 
Co. 765; Barnes v. Hobson, (Tex.Civ. 
App.) 250 S.W. 238; Henderson y. Da- 
vis, (Tex.Civ.App.) 191 S.W. 358. See 
In re McMillan’s Estate, 153 N.Y.S. 
400, 167 App.Div. 817, 15 Mills Surr. 
106 [aff 112 N.E. 573, 218 N.Y. 64] 
{evidence held to support finding as. 
to certain contractual obligations 
during promisor’s lifetime but not as 
to an agreed post mortem disposi- 
tion]); (6) irrevocable offer to leave 
property (Wildman vy. Jones, 135 N. 
Y.S. 428, 150 App.Div. 514 [appeal 
dism 102 N.E, 1117, 209 N.Y. 531]; 
Sheehan v. Canada Mercantile Trust 
Co., Ltd., 46 Ont.L. 581 [rev 45 Ont.L. 
422]); (7) performance by the prom- 
isee (Wilds v. Readnour, 234 S.W. 
208, 192 Ky. 637; Tussey v. Owen, 52 
S.E. 128, 139 N.C. 457; Caldwell v. 
Taylor, 1 Pa.Dist.&Co. 765); (8) that 
promisee did not comply with the ob- 
ligations undertaken by him as con- 
sideration for the promise to make 
the will (Jenkins v. Stetson, 9 Allen. 
(Mass.) 128; Bird v. Pope, 41 N.W. 
514, 73 Mich. 488). 


For later cases, developments and changes in the law see Annotations,.same title and section number, 


§§ 220-222] 


ties;> and evidence to establish an intention to will 
property or evidence showing the rendition of servic- 
es will not of itself support the allegation of an 


agreement to leave property.® 
[$221] £. Trial: 


5. Caldwell v. Taylor, 1 Pa.Dist. 
& Co., 765. 


6 Cromwell v. Simons, 280 F. 663 
[eert den 42 S.Ct. 463, 258 U.S. 630, 
66 L.Ed. 800]. 


7. Propriety of: 


Directing verdict generally see Trial 
§§ 439-449. 


Nonsuit generally see Trial §§ 403- 
409. 


Taking case or question from jury 
generally see Trial §§ 321-351. 


8. Cromwell v. Simons, 280 F. 663 
[cert den 42 S.Ct. 463, 258 ‘U.S. 630, 
66 L.Ed. 800]; Simons v. Cromwell, 
262 F. 680. 


[a] Amount of damages may, 
where the facts are undisputed as to 
the value of the estate and the terms 
of the agreement, and the contest 
is directed only to the existence of 
the agreement, be for the court’s de- 
termination. Andrews v. Brewster, 
26 N.B. 1024, 124 N.Y, 433. 


9. U.S.—Simons vy. Cromwell, 
F. 680. 

Ala.—Taylor v. Cathey, 100 So. 834, 
211 Ala. 589. 

Ill.—In re Reed’s Estate, 
App. 341. 

Ky.—Walker v. Dill, 218 S.W. 247, 
186 Ky. 638. 

N.Y.—McKeon v. Van Slyck, 119 N. 
E. 851, 223 N.Y. 392; Ketcham v. Wil- 
bur, 231 N.Y.S. 340, 225 App.Div. 719. 


N.C.—Lipe v. Houck, 38 S.E. 297, 
128 N.C. 115. 


Wis.—McNaughton v. McClure, 171 
N.W. 936, 169 Wis. 288; Dilger v. Mc- 
Quade, 148 N.W. 1085, 158 Wis. 328. 


[a] 


262 


166 Ill. 


Boule applied to questions as 


to: (1) Amount of damages. Hager 
v. Whitener, 169 S.E. 645, 204 N.C. 
747. (2) Defense of payment. 


Thompson y. Romack, 156 N.W. 310, 
174 Iowa 155. (3) Whether illicit 
relations entered into inducement for 
the promise. Ecton vy. Vinegar, 7 S 
W.(2d) 487, 225 Ky. 15. 


{[b] That action is based on alleg- 
ed lost written contract does not alter 
the rule. Dilger v. McQuade, 148 N. 
W. 1085, 158 Wis. 328. 


[c] Inferences from evidence are 
for the jury. Van Houten v. Van 
Houten, 98 A. 251, 89 N.J.Law 301. 


10. See cases infra this note. 


[a] Instructions held erroneous. 
—McKeon v. Van Slyck, 119 N.E. 851, 
223 N.Y. 392. 


[b] Instructions held proper.— 
Cromwell v. Simons, 280 F. 663 [cert 
den 42 S.Ct. 463, 258 U.S. 630, 66 L. 
Ed. 800]; In re Anderson’s Estate, 
213 N.W. 567, 203 Iowa 985; Rooney 
v. McDermott, 246 P. 183, 121 Kan. 
93; Ecton v. Vinegar, 7 S.W.(2d) 487, 
925 Ky. 15; Hager v. Whitener, 169 
S.E. 645, 204 N.C. 747. 


11. Clark v. Treasurer & Receiver 
General, 115 N.E. 416, 226 Mass. 301, 
L.R.A.1917D 800. 


While the court may, where a 
proper case for such action is made out,’ dismiss the 
complaint or direct a verdict,® the determination of 
whether or not the evidence shows the existence of 
the facts essential to the action is primarily for the 
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jury,® aided by proper instructions by the court.'® 


[§ 222] g. Damages. g 
for breach of contract, the measure of damages is 


In an action for damages 


what the promisee has lost by the promisor’s failure 


12.) Cal. —Roys ve-bos, 191 P5422; 
545, 183-Cal. 359 [cit Cyc]. Sée to 
same effect Morrison v. Land, 147 P. 
259, 2638, 169 Cal. 580 (dictum). 


Ga.—Gordon vy. Spellman, 89 S.E. 
749, 145 Ga. 682, Ann.Cas.1918A 852. 


Ill.— Downing v. Harris Trust, etc., 
Bank, 149 N.E. 256, 318 Ill. 323 [rev 
236 Ill.App. 168]. 


Iowa.—Thompson v. Romack, 156 
N.W. 310, 174 Iowa 155. 


Mass.—Noyes v. Noyes, 
850, 224 Mass. 125. 


Neb.—Robinette v. Olsen, 209 N.W. 
614, 114 Neb. 728 [foll In re Boyden’s 
Estate, 209 N.W. 617, 114 Neb. 726]. 


N.C.—Hager v. Whitener, 169 S.E. 
645, 204 N.C. 747. 


W.Va.—Jefferson v. Simpson, 98 S. 
E212, 83 W.Va. 274. . 


See Ver Standig v. St. Louis Un- 
ion Trust Co., (Mo.App.) 62 S.W.(2d) 
1094 (dictum to same effect); Rob- 
erts v. Carlisle, (Tex.Civ.App.) 287 
S.W. 110 (recognizing the rule). 


[a] Contract to devise land.—The 
measure of damages for a breach of 
a contract to devise land is the same 
as for a breach of a contract to con- 
vey, being ordinarily the value of the 
land. Henderson v. Davis, (Tex.Civ. 
App.) 191 S.W. 358. 


[b] In Kentucky (1) where the 
benefit to the promisor cannot be 
measured in money, there is no way 
to determine the amount of recovery 
other than by the pecuniary standard 
fixed by the parties to the contract 
and so the measure of damages in 
such case is the value of the prop- 
erty agreed to be devised or bequeath- 
ed (Moore v. Wager, 48 S.W.(2d) 15, 
243 Ky. 351; Deboe y. Brown, 22 S. 
W.(2é& 111, 231 Ky. 682: Ecton’s 
Ex’rs v. Vinegar, 7 S.W.(2d) 487, 225 
Ky. 15; Bowling v. Bowling’s Adm’r, 
300 S.W. 876, 222 Ky. 396; Walker v. 
Dill, 218 S.W. 247, 186 Ky. 638; Duke 
v. Crump, 215 S.W. 42, 185 Ky. 325. 
See to same effect Broughton v. 
Broughton, 262 S.W. 1089, 203 Ky. 692 
[dictum]), (2) and the same measure 
of damages has been applied where 
the services rendered equal or exceed 
in value the promised provision (Stur- 
geon v. McCorkle, 173 S.W. 149, 163 
Ky. 8); (3) but where the value of 
the consideration or other services 
rendered is ascertainable, the stand- 
ard to be applied as to damages is the 
reasonable value of such services 
(Lee v. McCrocklin’s Adm’r, 56 S.W. 
(2d) 570, 247 Ky. 44; Ecton’s Ex’rs 
v. Vinegar, 7 S.W.(2d) 487, 225:Ky. 
15; Walker v. Dill, supra; Duke v. 
Crump, supra. See to same effect 
Broughton v. Broughton, supra [dic- 
tum]). 


[c] In Pennsylvania (1) the rule 
announced in the text was at one time 
followed (Bash v. Bash, 9 Pa. 260; 
Jack v. McKee, 9 Pa. 240. See to same 
effect Cottrell’s Est., 11 Phila. 93), 
(2) but has since been disapproved 
and rejected and the rule followed 
that it is not so but is only the value 
of the consideration given in ex- 
change for the promise, or the detri- 


112 N.E. 


to keep his agreement,!! which is ordinarily the value 
of the property agreed to be bequeathed or devised, 
or of the provision or disposition for plaintiff’s bene- 
fit agreed to be made,'® less whatever deductions law- 
fully ought to be made, 14 and not the value of the 


ment or,loss suffered by acting on the 
faith of it, which measures the dam- 
ages (Sandham y. Grounds, 94 F. 83; 
Graham v. Graham’s Ex’rs, 34 Pa. 475 
[foll Duff v. Gillmore, 33 Leg.Int. 65]; 
In re Goehring’s Estate, 70 Pa.Super. 
340; Caldwell v. Taylor, 1 Pa.Dist. 
& Co. 765; Purves’ Hst., 9 Pa.Dist. 5 
[aff 46 A. 369, 196 Pa. 438]). 


13. Ind.—Frost v. Tarr, 53 Ind. 
390; Robinson y. Foust, 68 N.E. 182, 
31 Ind.App. 384, 99 Am.S.R. 269. 


Mass.—Clarke v. Treasurer & Re- 
ceiver General, 115 N.E. 416, 226 Mass. 
301, L.R.A.1917D 800. 


N.H.—Day v. Washburn, 81 A. 474, 
N.H. 203. 


N.Y.—McKeon v. Van Slyck, 119 N. 
B. 851, © 223! Noy. 3925 Andrews 
Brewster, 26 N.H. 1024, 124 N.Y. 433; 
so. v. Vandemark, 1 N.E. 41, 99 N. 


W.Va.—Jefferson v. Simpson, 98 S. 
E. 212, 83 W.Va. 274. 


Wis.—McNaughton v. McClure, 171 
N.W. 936, 169 Wis. 288. 


See to same effect Hankins v. 
Young, 156 N.W. 380, :174 Iowa 383 
(where promise was to make a “gen- 
erous allowance” by will); Ver Stan- 
dig v. St. Louis Union Trust Co., (Mo. 
App.) 62 S.W.(2d) 1094 (dictum). 


[a]. Annuity tables (1) may be re- 
sorted to in order to determine the 
value of a claim under a clause in 
the contract providing for the making 
of a settlement for life upon plain- 
tiff. Peck v. Vandemark, 1 N.E. 41, 
99 N.Y. 30. (2) In an action for a 
breach of contract to leave plaintiff 
an amount sufficient to give her a 
certain annual income, the amount of 
damages should be determined by 
reference to annuity tables, instead of 
basing the amount on the expecta- 
tion of life as shown by mortality 
tables. Strakosch v. Connecticut 
Trust & Safe Deposit Co., 114 A. 660, 
96 Conn. 471. 


14. Clarke v. Treasurer & Receiv- 
er General, 115 N.E. 416, 226 Mass. 
301, L.R.A.1917D 800. And see infra 
text and notes 24-29. 


[a] Deductions in suits for antici- 
patory breach.—Where the promise 
is to leave all one’s property in re- 
turn for support for life and the 
promisor, while the promisee con- 
tinues willing to perform, goes else- 
where and refuses to accept support 
from the promisee, there should be 
deducted from the damages, based on 
the value of the property, the debts 
and expenses of aaministration, the 
reasonable cost of caring for and 
maintaining deceased, and of reason- 
able expenditures upon her property 
from the time of breach of the agree- 
ment, unless they have been paid 
from the property of deceased or have 
been charged as expenses against the 
estate, the amount which the promisee 
earned or could have earned by de- 
voting her services to others than de- 
ceased, and the value of any encum- 
brances constituting valid charges 
against the estate, such as mortgages 
made in consideration of support. 
Roy v. Pos, 191 P. 542, 183 Cal. 359. 
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services rendered or other consideration furnished by 
the promisee.t® It has, however, been held that 
where the consideration for the promise is a past 
or executed consideration!® consisting of services 
performed or liabilities incurred before the promise, 
the measure of damages is the reasonable value of 
such services or the amount of the precedent habil- 
ity and not the value of the property promised or the 
amount which the promisor agreed to bestow upon 
the promisee.!7 So, too, where the promise is in 


terms to make compensation for services to be ren- 


dered, the measure of damages is the reasonable 
value of the services rendered under the contract** 
together with interest computed, according to some 
authority, from the date of their rendition,® but, 
according to other authority, only from the time of 
the promisor’s death.?° Where the measure of dam- 
ages rests on the value of the property, it is comput- 
ed on the basis of the market value thereof at the 
time of the promisor’s death;?! in the exceptional 
situation where it is determined by reference to the 
value of services,?? it is based on the actual value 
of the services at the time of their rendition.?* Any 
money or property already paid, or left, to plaintiff 
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in partial satisfaction of the debt is to be deducted,” 
the damages being, in case there has been such par- 
tial performance of the contract, the difference be- 
tween the property promised and the property giv- 
en;?° but the amount or value of gifts made by the 
promisor to the promisee without any reference to 
the contract obligation but purely as gifts are not 
deductible;?® and thus, under an agreement to leave 
specific property, the deduction is not of the whole 
value of all devises or bequests to the promisee but 
of only so much as forms a part of the property 
promised and constitutes a partial performance of 
the undertaking,?7 where the will does not indicate 
an intention that the property left the promisee shall 
apply on or discharge the indebtedness.78 The whole 
or a proportional share of the expenses of adminis- 
tration is deductible in computing the amount of 
recovery where the contract was to give to the prom- 
isee the whole or a proportional share of the prom- 
isor’s estate at his death.2® Equity may, in a prop- 
er case, impound the proceeds arising from the sale 
of the property affected by the contract to satisfy a 
claim for damages for breach of the contract to de- 
vise.?° 


VII. NATURE, REQUISITES, AND VALIDITY?! 


[§ 223] A. General Nature and Essentials of 
Will*—1. Ambulatory and Revocable Character.?? 
The essential characteristic of a will has been held to 


5s) Cal.—_-Roy. V.sPos, 192 Barb 42; 


deceased to reimburse the promisee 


be that during the lifetime of the testator it is and 
remains ambulatory,?* having no effect until his 


29. Day v. Washburn, 81 A. 474, 76 


[§§ 229-293 


545, 183 Cal. 359 [cit Cyc]. 


Ga.—Gordon y. Spellman, 89 S.E. 
749, 145 Ga. 682, Ann.Cas.1918A. 852. 


Ill.— Downing v. Harris Trust, etc., 
Bank, 149 N.E. 256, 318 Ill. 323 [rev 
236 Ill.App. 168]. 


Ind.—Frost vy. Tarr, 53 Ind. 390. 


Iowa.—Thompson v. Romack, 156 
N.W. 310, 174 Iowa 155. 


W.Va.—Jefferson v. Simpson, 98 S. 
BE. 212, 88 W.Va. 274. 


See to same effect Andrews v. 
Brewster, 26 N.E. 1024, 124 N.Y. 433. 


16. Sufficiency of past considera- 
tion to support promise to leave prop- 
erty see supra § 189. 


17. Murtha v. Donohoo, 136 N.W. 
158, 149 Wis. 481, 41 L.R.A.N.S. 246 
{foll Frieders v. Frieders’ Estate, 193 
N.W. 77, 180 Wis. 430, 31 A.L.R. 118]. 


[a] Amount promised is eviden- 
tiary of the value of the services but 
is not conclusive of that fact. Mur- 
tha v. Donohoo, 136 N.W. 158, 149 Wis. 
481, 41 L.R.A.N.S. 246. 


[b] Interest is to be added from 
the time of the accrual of liability for 
the services or on the precedent debt. 
Frieders v. Frieders’ Hstate, 193 N.W. 
77, 180 Wis. 430, 31 A.L.R. 118. 


18. Banks v. Howard, 43 S.E. 438, 
117 Ga. 94; Collier v. Rutledge, 32 N. 
B. 626, 1386 N.Y. 621; Norris v. Clark, 
7 Ohio Dec. (Reprint) 564, 3 Cine.L. 
Bul. 994; Bash v. Bash, 9 Pa. 260. 
See Tussey v. Owen, 52 S.H. 128, 139 
N.C. 457 (dictum to same effect); 
Roberts v. Carlisle, (Tex.Civ.App.) 
287 S.W. 110 (recognizing the rule). 

[a] Agreement to reimburse for 
expenses.—HMxpenses for wardrobe are 
not properly traveling expenses with- 
in the purview of an agreement by 


her expenses of travel, and damages 
cannot be allowed for them as such. 
Appolonio v. Langley, 94 N.Y.S. 274, 
106 App.Div. 40. 


19. Banks v. Howard, 43 S.E. 438, 
117 Ga. 94. 


20. Norris v. Clark, 7 Ohio Dec. 
(Reprint) 564, 3 Cince.L.Bul. 994. 


21. Hager v. Whitener, 169 S.E. 
645, 204 N.C. 747. 


ais See supra text and notes 17, 


23. Banks v. Howard, 43 S.E. 438, 
117 Ga. 94. 


24 Spruill v. Davenport, 27 N.C. 
145; Bash v. Bash, 9 Pa. 260; Duff v. 
Gillmore, 33 Leg.Int. (Pa.) 65. 


Gifts, legacies, or appointments to 
promisee as satisfaction or perform- 
Rise of contract obligation see supra 


25. Downing vy. Harris Trust & 
Savings Bank, 149 N.E. 256, 318 I11. 
323 [rev 236 Ill.App. 168]. 


26. McNaughton v. McClure, 171 N. 
W. 936, 169 Wis. 288. And see infra 
text and notes 27, 28. 


27. Noyes v. Noyes, 112 N.E. 850, 
224 Mass. 125. 


{a] Measure of damages is dif- 
ference between the value of what is 
devised in attempted compliance with 
the agreement and the value of the 
property covered by the contract. 
Spruill v. Davenport, 27 N.C. 145. 


28. Noyes v. Noyes, 112 N.E. 850, 
224 Mass. 125. See to same effect 
Lisle v. Tribble, 17 S.W. 742, 92 Ky. 
BO4, Wet EGy.I D915. 

Devise or bequest to creditor as 
Foreonen of debt see infra XIII in 
CV Ohdlo 


*By WUSTACE W. TOMLINSON (§§ 223-225). 


N.H. 203; Peck v. Vandemark, 1 N.E. 
41, 99 N.Y. 30. See Roy v. Pos, 191 
P. 542, 183. Cal. 359 (to same effect); 
Andrews v. Brewster, 26 N.E. 1024, 
124 N.Y. 433 (recognizing the rule). 


Accrual of action for breach pricr 
to settlement of administration ac- 
counts see supra § 217. 


30. Robinette v. Olsen, 209 N.W. 
614, 114 Neb. 728 [foll In re Boyden’s 
Estate, 209 N.W. 617, 114 Neb. 726]. 


Sl. Invalid will as validated by ex- 
ecution of codicil see infra § 577. 


Validity of agreement to make will 
see supra 8 187. 

32. Revocation or rescission of: 
Contract to make a will see supra §§ 

196-202. 
Wills: 

In general see infra §§ 478-560. 


Joint and mutual wills see infra 
SGV ANNO Cul. 


33. Ala.—Willis v. Barrow, 119 So. 
678, 218 Ala. 549; Orr v. Heims, 117 
So. 61, 217 Ala. 603; Reynolds v. Love, 
68 So. 27, 191 Ala. 218; Blacksher Co. 
v. Northrup, 57 So. 743, 176 Ala. 190, 


42 L.R.A.N.S. 454; Rice’s Adm’r v. 
Rice, 68 Ala. 216; Daniel v. Hill, 52 
Ala. 430. 


Cal.—Niccolls v. Niccolls, 
712, 168 Cal. 444; Nichols v. Wmery, 
41 P. 1089, 109 Cal. 329. 


Conn.—Lane’s Appeal, 17 A. 926, 57 
Conn. 182, 14 Am.S.R. 94, 4 L.R.A, 45. 


Fla.—Schaefer vy. Voyle, 102 So. 7, 
88 Fla. 170. 


Iil.— McGee v. Vandeventer, 158 N. 
BH. 127, 326 Ill. 425. 


Jowa.—Baker v. Syfritt, 125 N.W. 
998, 147 Iowa 49. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 223-224] 


death oceurs,*4 and so is revocable or subject to being 
changed or superseded by the testator at any time 
during his life,*> subject to the rules relating to ca- 
pacity to revoke,?® and capacity to make a will or 
codieil,*7 and subject also to rights and liabilities 
arising out of a subsisting contract to make a will.** 
Where property is conveyed in trust, to be disposed 
of in accordance with the terms of a will exeeuted 
theretofore or at the same time, so that such will so 
far as it relates to such trust is a part of the trust in- 
strument, the will cannot thereafter be revoked so as 


Ky.—Wells v. Lewis, 
190 Ky. 626. 


Mich.—In re Ferguson’s Estate, 215 


228 S.W. 3, 


N.W. 51, 239 Mich. 616; Innis v. Mich- 
ieap Trust Co., 213 N.W. 85, 238 Mich. 
82. 


“in egal ese ape v. Johns, 45 Miss. 
632. 


Mo.—Starks v. Lincoln, 291 S.W. 
132, 316 Mo. 483. 
IN. Yx—Hdson. v.. Parsons, 50. N:E. 


265, 155 N.Y. 555; Moultrie v. Hunt, 
23 N.Y. 394; Gridley v. Gates, 240 N. 
Wes: 260; 228 App. Div.-579;, In re Gaff- 
ken’s Will, 188 N.Y.S. 852, 197 App. 
Div. 257; Wallace v. Wallace, 137 N. 
Wis: 43; 158 App: Div. 273 laff 143 N- 
Y.S. 1148, 158 App.Div. 273 (motion 
den 103 N.E. 1134, 209 N.Y. 565, and 
aff 109 N:B. $72, 216-N.Y. 28)]; In-re 
Schrier’s Estate, 263 N.Y-S. 539, 147 
Misc. 539; In re Quick’s Will, 263 N. 
Y.S. 146, 147 Misc. 28; In re Bruns- 
wick’s Estate, 256 N.Y.S. 879, 143 
Misc. 573; In re Snowden’s Estate, 
245 NeY.Ss 204, 137 Misc. 56; In ire 
Cutler’s Will, 186 N.Y.S. 271, 114 Misc. 
203; Lawrence v. Hebbard, 1 Bradf. 
Surr. 252; Van Wert v. Benedict, 1 
Bradf.Surr. 114. 


N.C.—In re Bennett’s Will, 103 S.E. 
917, 180 N.C. 5. 


Ohio.—Kern v. Gardner, 159 N.E. 
840, 26 Ohio App. 48 [aff 155 N.E. 134, 
115 Ohio St. 575]. 


Okl.—Wilson v. Greer, 151 P. 629, 
50, Okl. 387. 


Pa.—In re Wolfe’s Estate, 130 A. 
501, 284 Pa. 169; In re Megary’s Es- 
tate, 55 A. 963, 206 Pa. 260; Wilson 
v. Van Leer, 103 Pa. 600. 


R.I.—Merrill v. Boal, 132 A. 721, 47° 


BR.I. 274, 45 A.L.R. 830; Rhode Island 
Hospital Trust Co. v. Rhode Island 
Homeopathic Hospital, 87 A. 177; 
Messier v. Rainville, 73 A. 378, 30 ik, 
I. 161; Bates v. Hacking, 68 IN 622, 
29 RI. 17-14. 1 RLA.N-S: 937. 


Wash.—In re Hall’s Estate, 292 P. 
401, 159 Wash. 236; In re Ziegner’s 
Histate, 1264 _P. 12, W46é.ewWash: 537; 
Young v. O’Donnell, 224 P. 682, 129 
Wash. 219; Strand v. Stewart, 99 P. 
1027, 51 Wash. 685. 


Wis.—In re Johnson’s Will, 183 N. 
W. 888, 175 Wis. 1; In re Will of 
Kopmeier, 89 N.W. 134, 113 Wis. 233. 


Wyo.—Canada v. Ihmsen, 240 P. 
927, 383 Wyo. 489, 43 A.L.R. 1010. 


‘It is this ambulatory quality 
which forms the characteristic of 
wills; for, though a disposition by 
deed may postpone the possession or 
enjoyment, or even the vesting, until 
the death of the disposing party, yet 
the postponement is in such case pro- 
duced by the express terms, and does 
not result from the nature of the in- 
strument [as it does in the case of a 
will].’”’ McDaniel v. Johns, 45 Miss. 
632, 641. 


34. Will as taking effect at testa- 
tor’s death see infra § 224. : 
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one.*° 


oeability.4+ 


35. Ala. 
678, 218 Ala. 549; 


Willis v. Barrow, 119 So. 
Orr v. Helms, 117 
So. 67, 217 Ala. 603; Self v. Self, 103 
So. 591, 212 Ala. 512; Craft v. Moon, 
75 So. 302, 201 Ala. 11; Reynolds’ v. 
Love, 68 So. 27, 191~Ala. 218; Black- 
sher Co. v. Northrup, 57 So. 743, 176 
Ala. 190, 42 L.R.A.N.S. 454; Rice’s 
Adm’r v. Rice, 68 Ala. 216; Daniel v. 
FYill, 52 Ala. 430. 


Cal.—In re Berger’s Estate, 243 P. 
862, 198 Cal. 103; O’Neil v. Ross, 277 
P. 123, 98 Cal.App. 306. 


Ill._-McGee v. Vandeventer, 158 N. 
E. 127. 326 Ill. 425; Hudson v. Hud- 
son, 122 N.E. 497, 287 Ill. 286; Pad- 
field v. Padfield, 72 Ill. 322. 


Iowa.—Baker v. Syfritt, 125 N.W. 
998, 147 Iowa 49. 


Ky.—Bodine v. Bodine, 44 S.W.(2d) 
840, 241 Ky. 706; Wells v. Lewis, 228 
S.W. 3, 190 Ky. 626; Haskins v. Stack- 
house, 125 S.W. 179; Rawlings v. Mc- 
Roberts, 25 S.W. 601, 95 Ky. 346, 215 
Ky.L. 771. See Nelson v. Nelson, 30 
S.W.(2d) 898, 235 Ky. 189 (where it 
was said that ev ery person competent 
to make a will has the right, after 
making one will, to make another and 
later one). 


La.—Succession of Nelson, 112 So. 
298, 168 La. 458; Succession of Gil- 
more, 102 So. 94, 157 La. 130. 

Mo.—Starks v. Lincoln, 291 S.W. 


132, 316 Mo. 483; Hannibal Trust Co. 
v. Hizea, 286 S.W. 371, 315 Mo. 485. 


N.J.—Van Horn v. Demarest, 77 A. 
354, 76 N.J.Eq. 386, 77 N.J.Eq. 264. 


N.Y.—Pershall v. Elliott, 163 N.E. 
554, 249 N.Y. 183; Moultrie v. Hunt, 


23 N.Y. 394; Gridley v. Gates, 240 N. 
Y.S. 260, 228 App.Div. 579; Wallace 
v. Wallace, 137 N.Y.S. 48, 158 App. 


Div. 273 [aff 143 N.Y.S. 1148, 158 App. 
Div. 273 (motion den 103 N.W. 1134, 
209 N.Y. 565, and ‘aff 109-N.E. 872, 
216 N.Y. 28)]; Satterly v. Dewick, 
114 N.Y.S. 354, 129 Avp.Div. 701 [aff 


QIN LL 0 pO mIN Yan 590474 In re 
Brunswick’s HMstate, 256 N.Y.S. 879, 
143 Mise. 578; Rochester Sav. Bank 


v. Bailey, 69 N.Y.S. 1638, 34 Misc. 247? 
[aff 75 N.Y.S. 1131, 70 App.Div. 622]. 
See In re Smith’s Will, 172 N.E. 499, 
254 N.Y. 2838, 72 A.L.R. 867 (holding 
that a provision in a will that no 
later will should affect the terms 
thereof “unless it is so specified in 
said other or later instrument” can- 
not be cénstrued as depriving the 
testator of the power o€ revocation). 


N.C. s Will, 103 S.E. 
9117, 180 N.C. 5. 


Ohio.—Kern v. Gardner, 159 N.E. 
840, 26 Ohio App. 48 [aff 155 N.E. 134, 
115 Ohio St. 575]; Ballard v. Bal- 
lard, 26 Ohio Cir.Ct:N.S. 490. 


Okl.—Wilson v. Greer, 151 P. 629, 
50 Okl. 387. 

Or.—Taylor v. Wait, 14 P.(2d) 283 
140 Or. 680; Mathews v. Tobias, 268 
P. 988, 126 Or. 358; In re Neil’s Es- 
tate, 2combe soo pla gtOr: 2620) kn re 
Wilson’s Estate, 


[§ 224] 2. Time of Taking Effect.+? 
whatever time executed, does not take effect until 
the death of the testator,*® and produces no legal 


167 PB. 580, 85° Or, 
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to change or terminate the trust, and a revocation 
does not affect the trust,°® but as to all matters ex- 
cept such trust its existence does not affect the right 
of the testator to revoke his will or make a new 
The fact that a will has been delivered to, 
and remains in the possession of, the sole or prin- 
cipal beneficiary does not destroy or affect its rev- 


A will, at 


604, 


Pa.—In re Wolfe’s Estate, 
501, 284 Pa. 169; Frew v. Clarke, 80 
Pa. .170; Mack’s Appeal, 68 Pa. 231; 
Armstrong’s Estate, 2 Pa.Co. 166. 


R.I.—Di Benedetto v. Capone, 148 
A. 184; Messier v. Rainville, 73 A. 
378, 30 R.I. 161. 


8.C.—Dicks y. 
LOOCSICy 34d: 


Tex.—Ellsworth vy. Aldrich, 
App.) 295 S.W. 206 


Va.—Hentz v. Wallace's Adm’r, 150 
S.E. 389, 153 Va. 437. 


Wyo.—Canada v. Ihmsen, 240 P. 
927, 33 Wyo. 439, 438 A.L.R. 1010. 


[a] Reasons inducing revocation 
or change immaterial.—In the ab- 
sence of undue influence or mental in- 
capacity, it is immaterial what rea- 
sons operate upon the testator’s mind 
to induce him to revoke or change his 
will, since he has a right so to do. 
Haskins v. Stackhouse, (Ky.) 125 S. 
We, 179: 


Revocation of wills: 
Generally see infra $$ 478-560. 


Joint and mutual wills see infra XIV 
2008 Le) MOH 


36. See infra § 479. 
37. See supra §§ 6-42. 


38. Contracts to make will in gen- 
eral see supra §§ 187-222. 


39. Padfield v. Padfield, 72 Ill. 322; 
Mayor and City Council of Baltimore 
v. Williams, 6 Md. 235. See to same 
cree Dawson v. Dawson, 14 S.C.Eq. 

3. 


Instrument operating as will and 
also as another document in general 
see infra § 271. 


40. Padfleld v. Padfield, 72 Ill. 322. 


41. In re Megary’s Estate, 55 A. 
963, 206 Pa. 260; Wilson v. Van Leer, 
103 Pa. 600. 


42. Time as of which will speaks 
for purposes of construction see infra 
SQN GERM TLI CHAI. 


43. Ala.—Self v. Self, 103 So. 591, 
212 ,Ala. S125 “Craft vs Moon, VS mS Os 
302, 201 Ala. 11; Edwards v. Bibb, 43 
Ala. 666. 


Cal.—Niccolls v. 
712, 168 Cal. 444; Nichols v. Hmery, 
41 P. 1089, 109 Cal. 329. 


Conn.—Lane’s Appeal, 17 A. 926, 57 
Conn. 182, 14 Am.S.R. 94, 4 L.R.A. 45. 


Ga.—New v. Potts, 55 Ga. 420. 


Ill.— Bear v. Millikin Trust Co., 168 
INE S49) eoSG Ly S66). (oe ALR vor 
Hudson v. Hudson, 122 ee 497, 287 
Ill. 286. 


Ind.—McConnell vy. Robbins, 140 N. 
By 59s LOS) Ind. 39): Heaston v. Krieg. 
77 N.E. 805, 167 Ind. 101, 119 Am.S.R, 
475. 


Iowa.—Keck vy. 
W. 851, 


130 A. 


Cassels, $4 S.E. 878, 


(Civ. 


Niccolls, 143 P. 


McKinstry, 
206 Iowa 1121; 


221 N. 
Herron vy. 
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effect upon the property bequeathed or devised, and 
gives no interest therein to the legatee or devisee, 
until that time,**% even though the will is delivered 
to a beneficiary while the testator still lives;** but 
upon his death it becomes effective, at once,*® or not 


purposes other than a disposition of property it may 
have effect at the time of making.**® 

[§ 225] 3. Testamentary Intent.*° Animus tes- 
tandi>® is essential to a will,>! that being, indeed, 
its distinguishing feature, and the thing that makes 


atrall.*° 
ence from the time of its making, 


Brinton, 175 N.W. 831, 188 Iowa 60; 
Lorieux v. Keller, 5 Iowa 196, 68 Am. 
Di696. 


Ky.—Poynter v. Poynter, 268 S.W. 
582, 206 Ky. 836. 


La.—Succession of Gilmore, 102 So. 
Sa wale. lean t's, 


Mass.—Hooper v. Hooper, 
161, 203 Mass. 50. 


Mich.—In re Allen’s Estate, 216 N. 
W. 446, 240 Mich. 661. 


Neb.—Thompson v. 
N.W. 638, 30 Neb. 489. 


N.H.—Wakefield v. Phelps, 37 N.H. 
295; Loveren vy. Lamprey, 22 N.H. 
434, 


N.Y.—Edson v. Parsons, 50 N.E. 
265, 155 N.Y. 555; Burnham v. Com- 
fort, 15 N.E. 710, 108 N.Y. 535, 2 Am. 
S.R. 462; In re Gaffken’s Will, 188 N. 
VAS) (85255 19 SApps Dive 2557S Inv re 
Chapman, 117 N.Y.S. 679, 133 App.Div. 
337 [app dism 90 N.E. 1157, 196 N.Y. 
561]; St. John v. Andrews Institute 
for Girls, 102 N.Y.S. 808, 117 App.Div. 
698 [mod on other grounds 83 N.E. 
981, 191 N.Y. 254, 14 Ann.Cas. 708 (reh 
den 85 N.E. 143, 192 N.Y. 382, and 
aff sub nom. Smithsonian Institution 
Vest. John, 129.5, Ct. 0b. 214 U.S. 1.9; 
53 L.Ed. 892)]; In re Quick’s Will, 263 
N.Y.S. 146, 147 Misc. 28; In re Cut- 
ler’s Will, 186 N.Y.S. 271, 114 Misc. 
203; Lawrence v. Hebbard, 1 Bradf. 
Surr. 252. 


Ohio.—Kern vy. Gardner, 159 N.E. 
840, 26 Ohio App. 48 [aff 155 N.E. 134, 
115 Ohio St. 575]; Lamkin v. Robin- 
son, 382 Ohio iC. A. 401. 


Pa.—In re Wolfe’s Estate, 130 A. 
501, 284 Pa. 169; In re McCune’s Es- 
tate; L09 Al 1565 2650 Pa. 523). Iny re 
Stinson’s Estate, 77 A. 807, 228 Pa. 
475, 189 Am.S.R. 1014, 30 L.R.A.N.S. 
yen Martindale v. Warner, 15 Pa. 


R.I.—Bates v. Hacking, 68 A. 622, 
aoe 14. Tae AN Su 98 i 


S.C.—In re Elcock’s Will, 15 S.C.L. 
39, 17 Am.D. 703; Houston vy. Hous- 
ton, 14. S.C.L. 491, 15 Am.D. 647. 


Tex.—Vickery v. Hobbs, 21 Tex. 
570, 73 Am.D. 238. 


Vt.—Straw v. Mower, 130 A. 687, 
99 Vt. 56. 


Wash.—In re Hall’s Estate, 292 P. 
401, 159 Wash. 236; Rogers v. Jough- 
in, 277 P. 988, 152 Wash. 448; In re 
Ziegner’s Estate, 264 P. 12, 146 Wash. 
537; Young v. O’Donnell, 224 P. 682, 
129 Wash. 219; Strand v. Stewart, 99 
P. 1027, 51 Wash. 685. 


And see cases infra notes 43%, 44. 


“The very essence of testamentary 
disposition of property is that it 
shall not take effect during the life 
of the testator.’”’ McConnell v. Rob- 
bins, 140 N.E. 59, 61, 193 Ind. 3659. 
See to same effect Heaston vy. Krieg, 
yee 805, 167 Ind. 101, 119 Am.S.R. 


Will as ambulatory during testa- 
tor’s lifetime see supra § 223. 


4344. Ala.—Mays v. Burleson, 61 


89 N.E. 


Thompson, 46 


A will does, however, have inchoate exist- 
even though it is 
not consummate until the testator 


dies,#7 and for 


So. 75, 180 Ala. 396. 

Iowa.—Keck v. McKinstry, 221 N. 
W. 851, 206 Iowa 1121. 

Ky.—Gibson v. Crawford, 56 S.W. 
(2d) 985, 247 Ky. 228; Slack v. Down- 
ing, 26 S.W.(2d) 497, 233 Ky. 554. 

N.Y.—Gridley v. Gates, 240 N.Y.S. 
260, 228 App.Div. 579. 

Philippine.—Bona_ v. 
Philippine 276. 


Briones, 38 


Porto Rico.—Roman vy. Agosto, 27 
Porto Rico 529; Servera v. Otero, 22 
Porto Rico 341. 


Tex.—Willis v. Fiveash, (Civ.App.) 
297 S.W. 509 [rev on other grounds 
(Commn.App.) 1 S.W.(2d) 585]. 


[a] “A testamentary gift” is a 
right of succession to the property 
of deceased; in the strict legal sense 
there is in law no gift without deliv- 
ery. Anonymous, 141 N.Y.S. 700, 80 
Mise. 10, 10 Mills Surr. 207. 


44. Banks v. Cornelison, 169 S.W. 
502, 159 Ky. 793; Moody v. Macomber, 
124 N.W. 549, 159 Mich. 657, 134 Am. 
S.R. 755; Nash v. Burchard, 49 N.W. 
492, 87 Mich. 85. 


45. Burroughs v. 
Mass. 228; Albrecht v. Pell, 11 Hun 
(N.Y.) 127;. Epperson v. White, 299 
S.W. 812, 156 Tenn. 155, 57 A.L.R. 
601; Truett v. Cook, 5 Tenn.Civ.App. 
ee And see cases supra notes 43, 
4 ‘ 


Probate of will as relating back to 
testator’s death see infra § 1088. 


46. Epperson v. White, 299 S.W. 
Slee b6lvrenns, 150; bi, Asduskte @ O09 
McHatton’s Estate v. Peale’s Estate, 
(Tex.Civ.App.) 248 S.W. 103. Com- 
pare Owens v. Douglas, 181 S.W. 896, 
121 Ark. 448 (holding that a provi- 
sion in a will requiring the executors 
to rent land as long as testator and 
his wife lived, and to take care of 
them as long as they should live, and 
a provision that if the executors 
should leave the testator or his wife 
before their death the will should 
become null and void, “otherwise to 
remain in full force and effect at 
our death,” did not show that the will 
was not to take effect at the testator’s 
death, and that it could not take ef- 
fect until the death of testator’s wife, 
and such provision accordingly did 
not render the will invalid as not in- 
tended to become effective at testa- 
tor’s death). 


[a] Suspension or abeyance for 
indefinite period after death.—A will 
has always been treated as an in- 
strument efficient and effective at 
the date of the maker’s death, and 
not one remaining suspended and in 
abeyance for an indefinite period 
thereafter; and so an instrument ex- 
ecuted jointly by a husband and wife, 
as or of the nature of a will, but 
not intended to take effect or be pro- 
bated until the death of the survivor 
of them, is not a will and is not sanc- 
tioned by a statute authorizing the 
disposition of property by will. Ep- 
person v. White, 299 S.W. 812, 156 
Tenn, 155, 57 A.L.R. 601. 


47. Martindale v. Warner, 15 Pa. 


Nutting, 105 


an instrument a will.®? So, in order that a document 
may be operative as a will, it must have been intend- 
ed when it was executed to operate as a will,°® or 


471. 


48. Gomez Medel v. Avecilla, 15 
Philippine 465. 


[a] Acknowledgment of obliga- 
tion.—An instrument in the form of 
a will which acknowledges the exist- 
ence of a debt or obligation on the 
part of the maker is effectual. and 
sufficient, as affecting the operation 
of a statute of limitation, even though 
the instrument is ineffective or in- 
valid as a will for want of proper 
execution or attestation; and the 
period of limitation is to be computed 
from the date of the execution of 
such instrument and not from the 
date of the maker’s death. Gomez 
Medel v. Avecilla, 15 Philippine 465. 


[b] Acknowledgment of bastard 
in will operates from date of execu- 
tion under the civil code. Roman v. 
Agosto, 27 Porto Rico 529. 


Instrument operating as will and 
also as other document in general see 
infra § 271. 


49. In case of: 
Holographic wills see infra § 399. 
Nuncupative wills see infra § 415. 


50. Animus testandi see Animas 
3. C.J. p 192 note 5 [x]; and Testa- 
LOMaaey: 62 C.J. p 826 text and note 


51. Cal.—In re Major’s Estate, 264 
P. 542, 89 Cal.App. 238. 


Ky.—Nelson v. Nelson, 30 S.W.(2d) 
893, 235 Ky. 189. 


N.C.—Phifer v. Mullis, 83 S.E. 582, 
167 N.C. 405. 


Va.—Clark v. Hugo, 107 S.E. 730, 
733, 130 Va. 99 [quot Cyc]. 


Wash.—Rennie v. Washington 
Trust Co., 249 P. 992, 140 Wash. 472. 
1 Jarman Wills p 81. 
ote see cases infra notes 52-54, 69-— 

oO. 

52. Howard’s Ex’r v. Dempster, 
54 S.W.(2d) 660, 246 Ky. 153; Wells 
v. Lewis, 228 S.W. 3, 190 Ky. 626; 
Belgarde v. Carter, (Tex.Civ.App.) 146 
S.W. 964. 


53. Ark.—Johnson vy. White, 
S.W. 932, 172 Ark. 922. 


Cal.—In re Button’s Estate, 287 P. 
964, 209 Cal. 325; In re Lowe’s Es- 
tate, 172: P5683, 173" Cal. 111°) Tntre 
Anderson’s Hstate, 159 P. 426, 173 Cal. 
235; In re Scott’s Estate, 60 P. 527, 
128 Cal. 57, 5 Prob.Rep.Ann. 498; In 
re Meade’s Estate, 50 P. 541, 118 Cal. 
428, 62 Am.S.R. 244; In re Ross’ Es- 
tate, (App.) 22 P.(2d) 22; In re Mil- 
ler’s Estate, 17 P.(2d) 181, 128 Cal. 
App. 176; In re Major’s Estate, 264 
P. 542, 89 Cal.App. 238. 


Ill.—Sweeney v. Trombley, 224 Ill. 
App. 562. \ A : 


Iowa.—In re White’s Estate, 
N.W. 705, 209 Iowa 1210. 


Ky.—Howard’s Ex’r v. Dempster, 
54 S.W.(2d) 660, 246 Ky. 153; Nelson 
v. Nelson, 30 S.W. (2d) 8938, 895, 235 
Ky. 189 [cit Cyc]; Allgeier v. Brown, 
251 S.W. 851, 199 Ky. 669; Wells v. 
Lewis, 228 S.W. 3, 190 Ky. 626. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 225) 


~ 


have been later adopted as such,5* except as instruc- 
tions or memoranda for the preparation of a will may 
be given testamentary effect where an act of God 
prevents the completion of the instrument in reg- 
ular form.®> The animus testandi does not depend, 
however, upon the maker’s knowledge or realization 
that he is making a will,°*® or upon his designation of 
the instrument as a will,’ or upon the time, place, 


La.-—Morvant’s Succession, 12 So. 


349, 45 La.Ann. 207. 


Md.—Lungren vy, Swartzwelder, 44 
Md. 482; Boofter v. Rogers, 9 Gill 
44, 52 Am.D. 680. 


Mass.—-Fleming y. Morrison, 72 N. 
BH. 499, 187 Mass. 120, 105 Am.S.R. 
386, 10 Prob.Rep.Ann. 16; Swett v. 
Boardman, 1 Mass. 258, 2 Am.D. 16. 


Mich.—In re Henry’s Estate, 248 
N.W. 853, 263 Mich. 410 [rev 244 N. 
W. 141, 259 Mich. 499]. 


Miss.—Lucas v. Goff, 33 Miss. 629; 
Gibson vy. Gibson, Walk. 364. 


Mont.—In re Noyes’ Estate, 106 P. 
355, 40 Mont. 231. 


N.J.—Combs y. Jolly, 3 N.J.Eq. 625. 


N.Y.—In re May’s Will, 148 N.E. 
770, 241 N.Y. 1 [rearg den 150 N.}H. 
532, 241 N.Y. 509]; Matter of Moore’s 
Will, 96 N.Y.S. 729, 109 App.Div. 762, 
17 N.Y.Ann.Cas. 380 [aff 80 N.E. 1114, 
187 N.Y. 573]; Matter of Barber’s 
Will, 37 N.Y.S. 235, 92 Hun 489. See 
In re Van Ness’ Will, 139 N.Y.S. 485, 
78 Mise. 592, 9 Mills 545 (holding 
that an instrument in testamentary 
form executed not to pass any prop- 
erty, of which the maker had none, 
but merely as a sort of release or ad- 
ditional assurance to support assign- 
ments theretofore executed in favor 
of the sole beneficiary was not a will). 


N.C.—In re Perry’s Will, 137 S.E. 
145, 193 N.C. 397; In re Johnson’s 
Will, 106 S.E. 841, 181 N.C. 303; Spen- 
8 Vv. spencer, 79° Si 291, 163: N.C. 


N.D.—Montague v. Street, 231 N.W. 
728, 59 N.D. 618. 


Pa.—McGrory v. Fisher, 103 A. 589, 
260 Pa. 152; Lilley’s Estate, 11 Pa. 
Dist:&Co. 183. 


S.C.—Farr v. Thompson, 28 S.c.L. 
93; Lyles-v.. Lyles, 11-S.C.L. 531. 


Tenn.—Douglass y. Harkrender, 3 


Baxt. 114; Hatcher v. Millard, 2 
Coldw. 30; Ridley v. Coleman, 1 
Sneed 616. 


Tex.—Brackenridge v. Roberts, 267 
S.W. 244, 114 Tex. 418 [rev Og a? 
245 S.W. 786, and reh den 270 S.W. 
1001, 114 Tex. 418]. 


Utah.—In re Jensen’s Estate, 108 
P. 927, 37 Utah 428. 


Va.—Thompkins v. Randall, 150 S. 
BE. 249, 251, 153 Va. 530 [quot Cyc]; 
Clark v2 tuo, 107 8.8 730."783) 1380 
Va. 99 [quot Cyc]; Early v. Arnold, 
89 S.H. 900, 119 Va. 500; McBride v. 
McBride, 26 Gratt. (67 Va.) 476; Winn 
4 Boe 3 Leigh (30 Va.) 140, 23 Am. 


Wis.—Darling v. Mattoon State 
Bank, 207 N.W. 254, 189 Wis. 117. 


Eng.—Whyte v. Pollok, 7 App.Cas. 
400; Ferguson-Davie v. Ferguson- 
Davie, 15 P.D. 109; Nichols v. Nich- 
ols, 2 Phillim. 180, 161 Reprint 1113; 
Lister v. Smith, 3 Swab.&Tr. 282, 164 
Reprint 1282; Thorncroft v. Lashmar, 
2 Swab.&Tr. 479, 164 Reprint 1083; 
In re Beech, 39 T.L.R. 88. 


And see cases infra notes 70-75. 


[a] Identical instrument must be 
intended to be operative.—(1) “It is 
necessary . . that the instru- 
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ment, whatever it may be, whether a 
note, settlement, or deed, shall have 
been designed to operate as a dispo- 
sition of the testator’s property. 
That identical paper must have been 
intended to take effect in some form. 
It must have been written animo tes- 
tandi.” McBride v. McBride, 26 Gratt. 
(67 Va.) 476, 481. (2) “An intention 
to make a testamentary dispositi¢n 
of his property, no matter how clear- 
ly expressed, will not suffice as a val- 
id will unless it appears that the very 
paper upon which his intentions were 
written was by him intended to op- 
erate as a wil In re Miller’s Es- 
tate, 17 P.(2d) 181, 184, 128 Cal.App. 
176. See to same effect Estate of 
Button, 287 P. 964, 209 Cal. 325; In 
re Major’s Estate, 264 P. 542, 89 Cal. 
App. 238; Nelson v. Nelson, 30 S.W. 
(2d) 893, 235 Ky. 189; In re Henry’s 
Estate, 248 N.W. 858, 2638 Mich. 410 
[rev 244 N.W. 141, 259 Mich. 499]; 
In re Johnson’s Will, 106 S.E. 841, 
181 N.C. 303; Early v. Arnold, 89 S.E. 
900, 119 Va. 500. 


[b] Letter exhibiting intention to 
making will in future, but not an in- 
tention that the letter itself should 
operate as a will, is not testamentary 
in character. Lilley’s Estate, 11 Pa. 
Dist.&Co. 183; In re Jensen’s Estate, 
108 P. 927, 37 Utah 428. 


[c] Mere fact that instrument is 
executed with two witnesses, as re- 
quired for wills, does not make it a 
will where it was not intended to be 
such. In re Henry’s Estate, 248 N.W. 
853, 263 Mich. 410 [rev 244 N.W. 141, 
259 Mich. 499]; Darling v. Mattoon 
State Bank, 207 N.W. 254, 189 Wis. 
117. See to same effect Clark v. Hu- 
go, 107 S.E. 730, 130 Va. 99. 


54. Ky.—WNelson v. Nelson, 30 S.W. 
(2d) 893, 895, 2385 Ky. 189 [cit Cyc]. 


Md.—Boofter v. Rogers, 9 Gill 44, 
52 Am.D. 680. 


S.C.—Lyles v. Lyles, 11 S.C.L. 531. 


Va.—Clark v. Hugo, 107 S.E. 730, 
733, 130 Va. 99 [quot Cyc]. 


Eng.—Whyte v. Pollok, 7 App.Cas. 
400. 


[a] Although not originally in- 
tended as a will a paper or document 
may be made such afterwards, by 
adoption. Boofter v. Rogers, 9 Gill 
(Md.) 44, 52 Am.D. 680. 


[b] Testamentary intent arising 
after execution.—‘Of course it might 
happen that something which he did 
not originally intend to be a testa- 
mentary act was converted into a tes- 
tamentary act by a subsequent and 
sufficient manifestation of intention 
on his part; but, either at the time 
when the act was originally done or 
at some other time, he must, in a 
sufficient way, manifest his purpose 


” 


that it should be a_ testamentary 
act.’’ Whyte v. Pollok, 7 App.Cas. 
400, 405. 

55. See infra § 278. 


56. Cal.—Nichols v. Emery, 41 P. 
1091, 109 Cal. 329, 50 Am.S.R. 43. 


Il].—Austin v. First Trust & Sav- 
ings Benk, 175 N.B. 554, 343 Ill. 406 
[rev 256 Ill.App. 236]. 


Ind.—Heaston v. Krieg, 77 N.E. 805, 


| 467 Ind. 101, 119 Am.S.R. 475. 
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and circumstances of its execution,®® but upon his 
intention to create a revocable disposition of his 
- property to take effect at his death.°® 
tion should be plainly apparent,®® but effect must 
be given to it if it can be discovered,®! and in arriy- 
ing at such intention the court is not limited to an 
examination of the document itself, but may consid- 
er the surrounding circumstances. °? 


The inten- 


So far as con- 


Iowa.—In re White’s Estate, 229 N. 
705, 209 Iowa 1210. 


R.I.—Merrill v. Boal, 132 A. 721, 47 
R.I. 274, 45 A.L.R. 830. 


Va.—Rice v. Freeland, 109 S.E. 186, 
131 Va. 298. 


W.Va.—Lanegfitt v. Langfitt, 151 S. 
E. 715, 108 W.Va. 466. 


Eng.—In re Stable’s Estate, 35 T-. 
L.R. 66; Habergham v. Vincent, 2 
Ves.Jr. 204, 30 Reprint 595. 


[a] One may act animo testandi 
without knowing he is making will, 
and it is immaterial what kind of in- 
strument he thinks he is making, if 
only he manifests a clear intent to 
dispose of his property after his de- 
cease, and observes the statutory for- 
malities. Merrill v. Boal, 132 A. 721, 
47 R.I. 274, 45 A.L.R. 830. 


57. In re White’s Estate, 229 N.W. 
705, 209 Iowa 1210. 


58. In re Watkins’ Estate, 198 P. 
721, 116 Wash. 190, 17 A.L.R. 372. 


[a] Fact that will was executed 
as part of ritualistic work in secret 
order at a time when the testator was 
being initiated into such order is not 
alone sufficient to invalidate it, and 
it should not be rejected as a valid 
testamentary disposition of his prop- 
erty, where in fact it was made with 
testamentary intent. In re Watkins’ 
Estate, 198 P. 721, 116 Wash. 190, 17 
ALR. 3%2; 


59. In re Button’s Estate, 287 P. 
964, 209 Cal. 325; Nichols v. Emery, 
41 P. 1091, 109 Cal. 329, 50 Am.S.R- 
43; Austin v. First Trust & Savings 
Bank, 175 N.E. 554, 343 Ill. 406 [rev 
256 Ill.App. 236]; Heaston v. Krieg, 
77 N.E. 805, 167 Ind. 101, 119 Am.S.R. 
475; In re White’s Estate, 229 N.W. 
705, 209 Iowa 1210. 


60. In re Meade’s Estate, 50 P. 
541, 118 Cal. 428, 62 Am.S.R. 244; In 
re Miller’s Estate, 17 P.(2d) 181, 128 
Cal.App. 176; In re Major’s Estate, 
264 P. 542, 89 Cal.App. 238; Montague 
v. Street, 231 N.W. 728, 59 N.D. 618; 
Thompkins v. Randall, 150 S.H. 249, 
153. Va.. 1.530: 


[a] Intention should be expressed 
clearly and with legal certainty, in 
order that the instrument may be ef- 
fective as a will. In re Miller’s Es- 
tate, 17 P.(2d) 181, 128 Cal.App. 176: 
In re Major’s Estate, 264 P. 542, 89 
Cal.App. 238. 


[b] Where testamentary intention 
is not clearly shown the heirs are fa- 
vored and are entitled to the benefit 
of the doubt affecting their rights. 
Thompkins v. Randall, 150 S.E. 249, 
153° Va. 530, 


Presumption of testamentary in- 
tent or lack of it see infra § 750. 


61. In re Miller’s Estate, 17 P.(2d) 
181, 128 Cal.App. 176; In re Bran- 
dow’s Hstate, ¢S.D.) 240 N.W. 328. 


62. In re Miller’s Estate, 17 P.(2d) 
181, 128 Cal.Appv. 176; In re Henry’s 
Estate, 248 N.W. 8538, 263 Mich. 410 
[rev 244 N.W. 141, 259 Mich. 499]; 
Sullivan v. Jones, 93 So. 353, 130 Miss. 
101; Early v. Arnold, 89 S.E. 900, 129 
Va. 500. See In re Mittnacht’s Wil, 
146 N.Y.S. 171 (holding that evidence 
that testator called an instrument his 
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cerns the requirement of animus testandi, it is imma- 
terial whether an instrument was intended by the 
maker as a new will or as a republication of a prior 
will.® 


No particular form of words is necessary to show 
a testamentary intent,°4 and there is no definite, fix- 
ed rule by which the presence or absence of testa- 
mentary intent may be determined,®® but the true 
and actual intention of the maker will be allowed to 
prevail if, in view of the instrument and the circum- 
stances surrounding its making, such intent fairly 
appears;°* and if it can be gathered from the lan- 
guage of a document and the surrounding cireum- 
stances that it was intended to make by such doc- 
ument a revocable disposition of the maker’s prop- 
erty to take effect at his death, it is effectual as a 
will,®? provided, of course, it conforms to other re- 
quirements of valid testamentary disposition.®® 


The intention must continue to the time of death.®® 


Instrument executed without testamentary intent. 
An instrument in form of a will is not a will where 
it is executed under compulsion,’® or merely as part 
of a ceremonial,’! or for purposes of deception,” 
or for the purpose of perpetrating a jest,’* or where 


will establishes animus testandi). 1282. 


Admissibility and weight and suf- 73. 
ficiency of evidence of testamentary 
intent or want thereof see infra § 
ita 


63. Fouche’s Estate, 23 A. 547, 147 75 
Pa. 395 [aff 10 Pa.Co. 468]. 7 


64. Mitchell v. Donohue, 34 P. 615, 76 
HOON Cal 20 Tess) Ames. R279 9 in me i) 
Miller’s Estate, 17 P.(2d) 181, 128 Cal. 
App. 176; In re Major’s Estate, 264 
P. 542, 89 Cal.App. 238; In re White’s 
Estate, 229 N.W. 705, 209 Iowa 1210. 


Particular form as necessary to ex- 
istence or validity of will in general 
see infra § 259. 


65. In re Spitzer’s Estate, 237 P. 
739, 196 Cal. 301. 


66. In re White’s Estate, 229 N.W. 
705, 209 Iowa 1210. 


67. Mitchell v. Donohue, 34 P. 615, | 422 
ACOmCal 207,038 Ams. Ro 279s) in ire 
Miller’s Wstate, 17 P.(2d) 181, 128 
Cal.App. 176. See Langfitt v. Lang- 


Hughes v. 
Am.D. 127. 


waii 400. 


76 Kan. 527. 


Marsh. 144. 
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In re Watkins’ Estate, 198 P. 
721, 116 Wash. 190, 17 A.L.R. 372. 


74. Nichols v. Nichols, 2 Phillim. 
180, 161 Reprint 1113. 


Ferguson-Davie v. Ferguson- 
Davie, 15 P.D. 109. 


Colo.—Snodgrass v. Smith, 94 
P. 312, 42 Colo. 60, 15 Ann.Cas. 548. 


Ga.—Harris v. Harris, 53 Ga. 678; 
Meredith, 24 Ga. 325, 71 
Hawaii.—Matter of Nadal, 
Kan.—McConnell v. Keir, 92 P. 527, 
Ky.—Shanks v. Christopher, 3 A.K. 
Md.—tTaylor v. Cresswell, 45 Md. 


Mass.—Richardson  v. 
115 N.E. 307, 226 Mass. 240. 


[§§ 225-297 


it is written only as a specimen,’* or as a guide to 
the maker’s intention so that a proper will may sub- 
sequently be prepared.’® 


[§ 226] 4. Knowledge of Testator of Contents of 
Will*—a. In General. It is indispensable to the va- 
lidity of a will that the testator should know its con- 
tents’® at the time of its execution,’’ knowledge aft- 
er execution being insufficient.7® However, as else- 
where shown, knowledge will ordinarily be presumed 
from the execution of the instrument, although the 
presumption is only a prima facie one and may be 
rebutted.7® If it appears affirmatively that he did 
not read the will and that it was not read to him, it 
must be shown that the contents were in some way 
known to him.®° 


[§ 227] b. Sufficiency of Knowledge or Under- 
standing.®! If the testator knows and understands 
what the actual contents of the will are, this will be 
sufficient,®? although he may have had some errone- 
ous opinions with regard to their legal effect and op- 
eration;8? and if he understands the effect of the 
instrument as a whole it is not material that he did 
not understand the meaning of all the technical 


S.D.—Kittleson’s Estate v. Kittle- 
son, 173 N.W. 161, 42 S.D. 126; Ross 
v. Taylor, 165 N.W. 1079, 39 S.D. 608. 


Tex.—Wilson vy. Paulus, (Civ.App.) 
30 S.W.(2d) 578. 


Va.—Tucker vy. Calvert, 6 Call. (10 
Va.) 90. 


Wis.—Will of Walter, 25 N.W. 538, 
64 Wis. 487, 54 Am.R. 640. 


Eng.—tTyrrell v. Painton, [1894] P. 
157; Zacharias v. Collis, 3 Phillim. 
176, 161 Reprint 1292; Brown yv. Fish- 
er, 63 L.T.Rep.N.S. 465. 


Can.—Lamoureux v. Craig, 49 Can. 
S.C. 305 [rev 22 Que.K.B. 252, 42 Que. 


2 Ha- 


Super. 885]. 
Ont.—Freeman vy, Freeman, 19 Ont. 
10% GER. 


“A person does not execute an in- 
strument as and for his last will ac- 
cording to law unless he knows its 
eontents.” Richardson vy. Richards, 
115 N.E. 307, 308, 226 Mass. 240. 


Understanding of disposition as el- 


Richards, 


fitt, 151 S.E. 715, 108 W.Va. 466 (hold- 
ing that a letter, written by one about 
to undergo a surgical operation, set- 
ting forth that “If I should fail to 
pull through this operation” his prop- 
erty should be disposed of in a speci- 
fied manner, was a valid will, the 
quoted clause denoting testamentary 
intent); Repington v. Holland, 2 Lee 
106, 161 Reprint 280 (to same effect, 
where the letter contained the clause, 
‘if any misfortune should happen to 
me’’). 

68. See passim this title. 

69. Morsell v. Ogden, 24 Md. 377. 

70. In re Watkins’ Estate, 198 P. 
721, 116 Wash. 190, 17 A.L.R. 372. 

71. In re Watkins’ Estate, supra. 

72. In re Watkins’ Hstate, supra; 
Lister v. Smith, 3 Swab.&Tr. 282, 164 
Reprint 1282. 

[a] Codicil executed as pretense 
to compel settlement of disputed mat- 
ter is not te be given effect as a tes- 


tamentary disposition. Lister v. 
Smith, 3 Swab.&Tr. 282, 164 Reprint 


Minn.—In re Eklund’s Estate, 242 


N.W. 467, 186 Minn. 129; Benrud v. 
Fe ee gee 174 N.W. 617, 144 Minn. 


Mo.—Buck y. St. Louis Union Trust 
Co., 185 S.W. 208, 267 Mo. 644. 


N.J.—In re Gluckman’s Will, 101 
A. 295,187 N.Hq. 638, ToR.A.1918D 
747 notes. 


N.Y.—Rollwagen v. Rollwagen, 63 
N.Y. 504; In re Alfaya’s Will, 204 N. 
Y.S. 90, 122 Misc. 771 [aff 209 N.Y.S. 
785, 213 App.Div. 877]; Matter of De 
Castro, 66 N.Y.S. 289, 32 Misc. 193, 
1 Mills Surr. 588; Burger v. Hill, 1 
Bradf.Surr. 360. 


N.C.—Carr v. McCann, 18 N.C. 277. 


Ohio.—Koch v. Meyers, 29 Ohio C. 
A. 142. 


Philippine.—Lim vy. Chinco, 55 Phil- 
ippine 891. 


S.C.—In re King’s Will, 
850, 132° S.C. 63 [¢it Cyc]; 
Vo Lomkins;, dir 'Si@.len 92) 
656. 


128 S.E. 
Tomkins 
19 Am.D. 
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ement of testamentary capacity see 
Supra § 24. 

77. McConnell v. Keir, 92 P. 527, 
76 Kan. 527; Matter of Hatten, 45 
Hun 590, 10 N.Y.St. 19; In re Reilly’s 
Will, 249 N.Y.S. 152, 189 Mise. 732: 
Ex parte King, 128 S.B. 850, 132 S.C. 
63; Will of Walter, 25 N.W. 538, 64 
Wis. 487, 54 Am.R. 640. 


78. Matter of Hatten, 45 Hun 590, 
10 N.Y.St. 19. 


79. See infra § 751. 
80. Day v. Day, 3 N.J.Eq. 549. 


Reading to testator as part of exe- 
eution see infra § 308. 


81. Testamentary capacity see su- 
pra § 24. 


82. In re Relph’s Estate, 221 P. 
361, 192 Cal. 451; Collins v, Eckstine, 
(Md.) 163 A. 698; Conrades v. Heller, 
87 A. 28, 119 Md. 448; Munnikhuysen 
v. Magraw, 35 Md. 280; In re Knut- 
son’s Hstate, 174 N.W. 617, 144 Minn. 
11; ineere” Younes) Hstate 10 GimAs 
425, 90 N.J.Eq. 236. 


838. See cases supra note 82. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


¥ 


§§ 227-230] 


terms used therein.&4 


[§ 228] c. Testator Unable To Read Will through 
Blindness, Dliteracy, or Other Infirmity.*® 
cordance with general principles already stated,®® 
in order to give validity to the will of a person who 
is illiterate,** blind,*® or subject to other infirmi- 
ties,*® it is indispensable that he should know the 
Nevertheless the reading of the 
will to him,®® or the reading of the will to him in 
the presence of attesting witnesses,®' is not neces- 
sary where he is shown to have knowledge of its 
contents®? unless it is otherwise provided by stat- 
ute,° and the execution of the will raises a presump- 
tion that the testator was aware of its contents.?*# 


[§ 229] d. Will in Language Unknown to Testa- 


eontents of the will. 


84 O’Brien v. Spalding, 31 S.E. 
100, 102 Ga. 490, 66 Am.S.R. 202. See 
Buck v. St. Louis Union Trust Co., 
185 S.W. 208, 267 Mo. 644 (while a 
testator should have a reasonable un- 
derstanding as to how he desires his 
will to take effect, it is not necessary 
that he should have that knowledge 
of its scope and bearing possessed by 
his legal adviser). 


“Tf that were not so, many wills 
would be invalid on this ground, es- 
pecially those involving intricate 
trusts, which oftentimes dispose of 
large estates in terms which give 
judges and attorneys trouble in de- 
termining their meaning and legal ef- 


fect.” Conrades y. Heller, 87 A. 28, 
32, 119 Md. 448. 

85. Testamentary capacity see su- 
pra § 24 

86. See supra § 226. 


87. Matter of Ely, 2 Hawaii 649; 
Lyons v. Van Riper, 26 N.J.Eq. 337. 


88. Davis v. Rogers, 6 Del. 44; 
Lyons vy. Van Riper, 26 N.J.Eq. 337. 


89. Lyons v. Van Riper, 26 N.J.Eq. 
337; In re Liddington, 4 N.Y.S. 646. 

$0. Combs’ and Hankinson’s Ap- 
peal, 105 Pa. 155; Boyd v. Cook, 3 
Leigh (30 Va.) 32. 

91. Clifton v. Murray, 7 Ga. 564, 
50 Am.D. 411; Wampler v. Wampler, 
9 Md. 540; Hemphill v. Hemphill, 13 


N.C. 291, 21 Am.D. 331;. Combs’ and 
Hankinson’s Appeal, 105 Pa. 155. 


92. Clifton v. Murray, 7 Ga. 564, 50 
Am.D. 411; Wampler v. Wampler, 9 
Md. 540. 


hn Re Menchinton, 5 Newfoundl. 
159. 


94 Hemphill v. Hemphill, 13 N.C. 
DAME” PAI Bool OS Maxey le 


95. See cases infra this note. 


[a] Im Louisiana it has been held 
that a will, dictated in Spanish, the 
native tongue of the testator, and a 
memorandum thereof taken down in 
the French language by the notary, 
which is read to the testator, and ap- 
proved by him, as expressing his in- 
tention, and drawn up in the English 
language, of which the testator is 
ignorant, but signed by him, the no- 
tary and witnesses, is null, under a 
statute which requires that a will 
should be written by the notary as 
dictated. Gonzales v. Gonzales, 13 La. 
104. 


(b] In the Philippines decedent’s 
alleged will, being written in English, 
a language unknown to such decedent, 
eannot be probated, because it is pro- 
hibited by the law, which clearly and 
positively requires that the will be 
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tor. 


In ae- 


is void.®? 


4 


desived.®§ 


General. 


written in the language or dialect 
known by the testator. Acop v. Pi- 
raso, 52 Philippine 660. 


96. Conn.—Sansona v. Laraia, 
A. 28, 88 Conn. 136. 


Ill.—Gerbrich v. Freitag, 73 N.E. 
3388, 213 Ill. 552, 104 Am.S:R. 234, 2 
Ann.Cas. 24, 10 Prob-Rep.Ann. 589; 
Wombacher y. Barthelme, 62 N.E. 800, 
194 Ill. 425. 


Minn.—In re Eklund’s Estate, 24% 
N.W. 467, 186 Minn. 129; In re Knut- 
son’s Estate, 174 N.W. 617, 144 Minn. 
Ee EA 


Okl.—Bell v. Davis, 155 P. 1132, 55 
Owes 


Pa.—Hoshauer v. Hoshauer, 26 Pa. 
404; Lees’ Estate, 5 Pa. Co. 396. 


R.I.—Quaratiello vy. Di Biasi, 112 A. 
215, 43 Rel-325. 


Wis.—In re Arneson’s Will, 107 N. 
W. 21, 128 Wis. 112; Walter’s Will, 
25 N.W. 538, 64 Wis. 487, 54 Am.R. 
640. 


“Some consideration must be given 
to the manner in which persons in the 
situation here shown would be ex- 
pected to transact business of this 
nature. It is not indispensable to the 
validity of a will that it should be 
couched either in the words of the 
testator or in the tongue in which he 
gives the directions to the one who 
drafts the instrument.” In re Knut- 
son’s Hstate, 174 N.W. 617, 619, 144 
Minn. 111. 


[a] Use of interpreter.—(1) A per- 
son who does not understand the lan- 
guage in which the instrument is 
written may make a valid will with 
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the assistance of an interpreter. Bell 
Via DAVviS, wel Doi ere Lboa woo Oklee 121. 
Hoshauer v. Hoshauer, 26 Pa. 404; 


Quaratiello v. Di Biasi, 112 A. 215, 43 
R.I. 325; In re Arneson’s Will, 107 
INWae ls 28 Walls emilee ues, 
where the testator was unable to use 
the English language, but informed 
the draftsman of his will through an 
interpreter as to the contents of the 
will, and where the draftsman on 
completion of the instrument read 
the material parts thereof to the tes- 
tator through the interpreter and the 
testator nodded his approval, and 
seemed perfectly satisfied therewith, 
the will will not be set aside on the 
ground that the testator did not know 
its contents and meaning. Quara- 
tiello v. Di Biasi, 112 A. 215, 43 R.I. 
325. (3) Buta Slave interpreter in- 
capable of being sworn was not ca- 
pable of proving the testator’s knowl- 
edge of a will interpreted by him. 
Potts v. House, 6 Ga. 324, 50 Am.D. 
B29: 


97. Adams vy. De Cook, McAllister 


[§ 230] 5. Disposition 
The essence of a will, by its very defini- 
tion,! is a disposition of property,? and an instru- 
ment which disposes of no property is not valid as 
a will, even though it is so designated by the maker,? 
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In the absence of statute providing other- 
wise,?® a will executed in a language unknown to tes- 
tator is valid where, notwithstanding this fact, it 
appears that he knew its contents,°® but otherwise it 
And it has been held that the court must 
be clearly convineed from the evidence that testa- 
tor was fully and accurately advised as to the con- 
tents of the will, 
tary intentions by disposing of his property as he 


and that it sets forth his testamen- 


of Property*®°—a,. In 


253, 1 E.CassNo. 51. faft 28° How. 353, 
16 L.Ed. 539]; Miltenberger v. Milten- 
berger, 78 Mo. 27 [aff 8 Mo.App. 306]; 


Kittleson’s Estate v. Kittleson, 173 
INOW, U6d0 420 Sap 126: 
98 Bell v. Davis, 155 P. 1132, 55 


Okl. 121; In re Arneson’s Will, 107 N. 
W. 21, 128 Wis. 112. 


$9. What property may pass by 
will see supra §§ 101-121. 


Will disposing of property as re- 
voking pricr will making inconsistent 
disposition see infra § 494. 


i. See’ supra $1. 


2. In re Manatt’s Trust, 239 N.W. 
524, 214 Iowa 432; In re Henry’s Es- 
tate, 248 N.W. 853, 263 Mich. 410 [rev 
244 N.W. 141, 259 Mich, 499); Inexe 
teal Will, 114 S.E. 626, 184 N. 


[a] “One of the essential elements 
of a will is a dispesition of property 
to take effect after the testator’s 
death.” In re Seymour’s Will, 114 
S.E. 626,627, 184 N.C. 418. 


3. Cal.—In re Meade’s Hstate, 50 
P. 541, 118 Cal. 428, 62 Am.S.R. 244. 


Iowa.—In re Manatt’s Trust, 239 
N.W. 524, 527, 214 Iowa 432 [cit Cyc]. 


N.Y.—Bayeaux v™Bayeaux, 8 Paige 
333. 


N.C.—In re Seymour’s Will, 114 S. 
E. 626, 184 N.C. 418. 


Ohio.—Holmden y. Craig, 16 Ohio 
Cir.Ct.N.S. 157; In re Williamson, 6 
Ohio’ S.&C.Bs 505, 5) Ohio, N:P: 


Pa.—Kelley v. Kelley, 25 Pa. 460. 
See In re Darlington’s Estate, 137 A. 
268, 289 Pa. 297 (holding a codicil 
without effect where it contained 
merely administrative provisions and 
a provision that if an offer made 
by the testator to purchase certain 
land should be accepted by the own- 
er the executor should purchase such 
land and it should go to a designated 
devisee, and where such offer was 
not accepted). 


Tex.—Williams v. Noland, 32 S.W. 
328, 10 Tex.Civ.App. 629. 


Va.—Coffman v. Coffman, 8 S.E. 
ee Va. 459, 17 Am.S.R. 69, 2 L.R. 


Eng.—Matter of Fraser, L.R. 2 P. 
& D. 40; Matter of Morton, 3 Swab. 
& Tr. 422, 164 Reprint 1338. 


[a] Instrument merely Girecting: 
Geouneion of maker’s body is not a 
will. In re Meade’s Estate, 50 P. 541, 
118 Cal. 428, 62 Am.S.R. 244. 


[b] Instrument designating certain 
persons as legitimate daughters of 
person executing it, but making no 
disposition of his property, is not a 


*By EUSTACE W. TOMLINSON (§$§ 230-257). 
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unless it appoints an executor or guardian,* or un- 
less it revokes a prior will, or revives a will previ- 
It is no objection, however, to the 
validity of a will that it disposes of a part only of 
the testator’s property,® or disposes of income with- 
out disposing of principal,’ or fails to dispose of a 
remainder or reversion after the termination of a 


ously revoked.® 


prior particular estate,® or that it 


siduary clause,® even though the testator intended 
and believed that his entire property was being dis- 


posed of.1° The intention of the 


property must appear from the face of a will, and 
parol evidence cannot be resorted to for the purpose 


of supplying such intention.1+ 


will, although,declared by him to be 
his last will and testament. In re 
Williamson, 6 Ohio S. & C. P. 505, 5 
Ohio= NSP, ol: 


4 See infra § 232. 
5. See infra § 233. 
6 Del.—Hearn y. Ross, 4 Del. 46. 


Ky.—Wilson v. Hays’ Ex’r, 58 S.W. 
R73, 109 Ky. 321, 22) Ky... 897, 6 Prob, 
Rep.Ann. 229. 


Md.—Byers v. Hoppe, 61 Md. 206, 
48 Am.R. 89. 


Mass.—Holman v. Perry, 
492. 


N.Y.—Brown v. Quintard, 69 N.E. 
225,177 N.Y. 75; Matter of Nies’ Will, 
Mh Sc. Ab.O. 


Or.—Sullivan v. Murphy, 179 P. 680, 
92 Or. 52+ 


Philippine.-—Macrohon Ong Ham v. 
Saavedra, 51 Philippine 267. 


W.Va.—Langefitt v. Langfitt, 151 S. 
E. 715, 717, 108 W.Va. 466 [cit Cyc]. 


See In re Kissinger’s Estate, 141 A. 
253, 292 Pa. 336 (holding that a will 
disposing of no part of the testator’s 
estate except by a provision that at 
the distribution thereof by the court 
a specified amount should be deduct- 
ed from the share of his son and 
given to another designated person 
is effective, as a will, to withdraw 
such amount or portion of the son’s 
share from the operation of the intes- 
tate laws). 

{a] Will making single bequest, 
however small, is valid even though 
it disposes of no other property. Sul- 
livan v. Murphy, 179 P. 680, 92 Or. 
52. 


4 Mete. 


7. In re Wickersham’s Estate, 104 
A. 509, 261 Pa. 121. 

& Stewart v. Stewart, 200 N.Y.S. 
168, 205 App.Div. 587. 


9. Langfitt v. Langfitt, 
715, 108 W.Va. 466. 


151 S.E.M 


Residuary clause generally see in- 
pra sol bein 69 S.J. 
106. In re Knutson’s Estate, 174 N. 


WwW. 617, 144 Minn. 111. 


11. Montague v. Street, 231 N.W. 
728, 59 N.D. 618. 


[a] Thus, where the instrument 
alleged to be a will was as follows: 
“Money in Bank to be disposed of: 
H.E.M. 10,000; M.W. 10,000 
and D. the ranch, ” and was Signed by 
the alleged testator, parol evidence 
was inadmissible to show that such 
instrument was intended to be a will, 
or that the maker intended thereby to 
dispose of the property listed therein 
to the persons named, for in order to 
be a will the instrument must show 
the intent of the testator to give, and 
this: instrument was apparently no 
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contains no re- 


testator to give 
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[§§ 230-231 " 


Will directing distribution of property under the 
law, or statutes of descent and distribution, is tes- 
tamentary in character, and valid as a will where 
properly executed.* 


Instrument merely precatory, and only expressing 
the maker’s wishes or intentions, without affirmative- 
ly disposing of any property, is not a will.** 


[§ 231] b. Manner of Disposition; 
Unnatural Dispositions.** 
a testator of sound mind has, in making his will, ab- 
solute dominion over the disposition of his property, 
and authority to dispose of it as he sees fit, provided 


Unjust and 
It is a general rule that 


he does not violate the law or public policy;*® and, 


more than a mere memorandum. 
Montague v. Street, 231 N.W. 728, 59 
N.D. 618. 


12. Lucas v. Parsons, 24 Ga. 640, 
71 Am.D. 147. 


Descent and distribution in general 
see Descent and Distribution 18 C.J. 
ied VS)sy3 


Bequest or devise of same property 
donee would take by descent see su- 
pra. § 132. 


13. Du Sauzay v. Du Sauzay, 63 
So. 273, 105 Miss. 839; In re Jamison’s 
Estate, 98 A. 565, 253 Pa. 284. 


14. As evidence of: 


Fraud or undue influence see infra §§ 
470, 471. 


Want of testamentary capacity see 
supra §§ 64, 65, 84. 


“Unnatural will” see supra § 1. 


15. Ala.—Garrett v. Snowden, 145 
So. 493, 226 Ala. 30; Pearce v. Pearce, 
74 So. 952, 199 Ala. 491. 


Ariz.—In re Greene’s Estate, 11 P. 
(2d) 947, 40 Ariz. 274. 


Ark.—Parker v. Wilson, 136 S.W. 
981, 98 Ark. 553 [stay of judgment gr 
on other grounds 137 S.W. 926, 99 Ark. 
344, Ann.Cas.1913B 84]. 


Cal.—San Diego Trust & Savings 
Bank v. Heustis, 10 P.(2d) 158, 121 
Cal.App. 675. 


Colo.—In re Bourquin’s Estate, 286 
P. 114, 87 Colo. 144; Hignett v. Sher- 
man, 224 P. 411, 75 Colo. 64. 


Conn.—Hills v. Hart, 91 A, 257, 88 
Conn. 394. 


Ill.—Halderman v. Halderman, 174 
N.E. 890, 342 Ill. 550; Ray v. Koenigs- 
marck, 161 N. BE. 124, "329 inl, 588; Brill 


v. Green, 147 N.E. 446, 316 Ill. 583; 
Grantz v. Grantz, 145 N.E. 398, 314 
Ill. 248; Depler vy. Dyer, 144 N.E. 


212, 312 Ill. 5387; Munz v. Bort, 138 N. 
ir 644, S00 Uli Ales Catteiv. Robins, 
137 N.B. 101, 305 Til. 76; Chaney v. 
Baker, 136 N.B. 804, 304 Ill. 3623 Daly 
Vv. Daly, 132 N.E. 495, 299 Ill. 268; 
Dowdey v. Palmer, 122 N.E. 102, 287 
Ul, 42; Brainard v. Brainard, 103 N 
E. 45, 259 Ill. 613; England v. ne. 
land, 923 I1LApp. 549. 


Ind.—Herron y. Stanton, 147 N.E. 
305, 79 Ind.App. 683. 


Iowa.—In re Linstrom’s Will, 175 
N.W. 741; In re Dobals’ Estate, 157 
N.W. 169, 176 Towa 479; Canaday v. 
Be veineet, 152 N.W. 562, 170 Iowa 


Kan.—Singer v. Taylor, 133 P. 841, 
90 Kan. 285. 


Ky.—Bireley’s Adm’rs v. United 
Lutheran Church in America, 39 S. 
W.(2d) 2038, 239 Ky. 82; Bailey v. 
Bailey, 212 S.W. 595, 184 Ky. 455; 
Cecil’s Ex’rs v. Anhier, 195 S. Ws 837, 


176 Ky. 198; Childers’ Ex’x v. Cart- 
wright, 124 S.W. 802, 136 Ky. 498. 


Md.—Bell v. Wolfkill, 1387 A. 35, 
152 Md. 407; Watson v. Young Wo- 
men’s Christian Ass’n, 112 A. 616, 
a al Ko Ree 


Mich.—In re Alvérd’s Estate, 243 
N.W. 40, 258 Mich. 497; In re Me- 
Carbery, 219 N.W. 707, 243 Mich. 39; 
In re Marx’s Estate, 167 N.W. 976, 201 
Mich. 504; In re Fay’s Estate, 164 
N.W. 523, 197 Mich. 675. 


Minn.—Jensen v. Molgaard, 240 N. 
W. 656, 185 Minn. 284. 


Miss.—Low v. First Nat. Bank & 
Trust Co. of Vicksburg, 138 So. 586, 
162 Miss. 58, 80 A.L.R. 112. 


Mo.—Bushman v. Barlow, 292 S.W. 
1039, 316 Mo. 916; Heinbach y. Hein- 
bach, 202 S.W. 1123, 274 Mo. 301; 
Bensberg v. Washington University, 
158 S.W. 330, 251 Mo. 641; Chouquette 
v. Barada, 23 Mio. 331; Beyer v. 


‘Schlenker, 131 S.W. 465, 150 Mo.App. 
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Mont.—In re Carroll’s Estate, 196 
P. 996, 59 Mont. 403. 


Neb.—Elliott v. Quinn, 189 N.W. 
173, 109 Neb. 5; In re Johnson’s Es- 
tate, 161 N.W. 429, 100 Neb. 791. 


N.Y.—In re Dowdle’s Will, 231 N. 
Y.S. 320, 224 App.Div. 450; In re 
Eno’s Will, 187° N.Y-S. 756; 196 App. 
Div. 131; In re Mihlman’s Will, 251 
ING Yes 147, 140 Misc. 535; Inre Tyme- 
son’s Will, 187 N.Y.S. 330, 114 Mise. 
643; In re Smith, 184 N.Y:S. 696, 113 
Mise. 48; In re Moyer’s Will, 163 N. 
Y.8. 296097 Misc. 51239 In re "Burke’s 
Will, 149 N.Y.S. 142, 86 Misc. VOL, 12 
Mills Surr. 239; In re McCabe’s Will, 
134 N.Y.S. 682, 75 Mise. 35, 8 Mills 


Surr. 492; In re King’s Will, 172 N. 
Y.S. 869. 

N.C.—In re Staub’s Will, 90 S.E 
OVS 2e NO awha se 


Or.—Wemme vy. First Church of 
Christ, Scientist, of Portland, 219 P. 
618, 223 P. 250, 110 Or. 179; In re 
Stur tevant’s Estate, 180 P. 595, 92 Or. 


Pa.—In re Bumm’s Estate, 159 A. 
15, 806 Pa. 269; In re Thompson’s Es- 
tate, 155 A. 925, 304 Pa. 349, 76 A.L.R. 
1339; In re Alburger’s Estate, 117 A. 
450, 274 Pa. 10; In re Herr’s Estate, 
96 A. 464, 251 Pa. 223. 


Philippine.—Pecson v. Coronel, 45 
Philippine 216, 223 [quot Cyc]; Ben- 
edicto v. Javellana, 10 Philippine 197. 


R.I.—Colt v. Industrial Trust Co.; 
146 A. 628, 50 R.I. 242; Carr v. Mc- 
Cormick, 96 A. 817. 


Le es Vv. McDaniel, 
(Commn.App.) 14 S.W.(2d) 1009 [mod 
(Civ.App.) 4 S.W. (2a) 262]; Pierson 
v. Pierson, (Civ.App.) 57 S.W.(2d) 
633; Stolle vy. Kanetzky, (Civ.App.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 231] 


subject to any statute giving a testator’s surviving 
spouse a right to a specified share of his estate, or 
authorizing an election by sueh spouse to take under 
the will or to renounce it and take under the law,!® 
and to statutes relating to forced heirs!’ and preter- 
mitted children or issue of deceased children,!® and 
subject also to the rules as to persons who may take 
under a will, and restrictions on testamentary dispo- 
sition generally,’® he may bestow it or refuse to be- 


220 S.W. 557; West v. Glisson, (Civ. 
App.) 184 S.W. 1042 [error refused]; 
Navarro v. Garcia, 172 S.W. 723 (Civ. 
App.). See In re Bartels’ Estate, 
(Civ.App.) 164 S.W. 859, 866 (where 
it was said that the right of an own- 
er of property to dispose of it by will 
as he may please is one that is often 
of great value, “and this right should 
be as jealously guarded as any other 
property right’). 

Utah.—In re Bryan’s Estate, 25 P. 
(2d) 602; In re Ford’s Estate, 261 P. 
15, 70 Utah 456. 


Va.—Forehand vy. Sawyer, 136 S.E. 
683, 147 Va. 105. 


Wash.—Points v. Nier, 157 P. 44, 
91 Wash. 20. 


Wis.—In re Schaefer’s Estate, 241 
N.W. 382, 207 Wis. 404; In re Mon- 
aghan’s Will, 226 N.W. 306, 199 Wis. 
273; In re Wallace’s Will, 222 N.W. 
255, 197 Wis. 323; In re Wilkins’ Es- 
tate, 211 NW. 652, 192) Wis. 111, 951 
A.L.R. 1106; In re Weaver’s Estate, 
ide NeW. 2305) 192 Wis: 4313" In tre 
Ball’s Estate, 141 N.W. 8, 153 Wis. 
27; Upham v. Plankinton, 140 N.W. 
5, 152 Wis. 275, 48 L.R.A.N.S. 1004, 
Ann.Cas.1914C 376. 


And see cases infra notes 20-22. 


16. See infra XIII in 69 C.J.;. and 
Descent and Distribution §§ 83, 93, 
‘95. 


17. See Descent and Distribution 
$§ 33, 34; Modern Civil Law § 311. 


18. See Descent and Distribution 
§§ 67-76. 


Effect of birth of issue as invalidat- 
ing or revoking will see infra §§ 532, 
533, 540, 541. 


19. See supra §§ 122-186. 


20. Ariz.—In re Greene’s Hstate, 
11 P.(2d) 947, 40 Ariz. 274. 


Ark.—Alford y. Johnson, 146 S.W. 
516, 103 Ark. 236. 


Cal.—In re Donovan’s Estate, 
P. 816, 114 Cal.App. 228. 


Colo.—In re Burnham’s Will, 134 P. 
254, 24 Colo.App. 131. 


Fla.—Hooper y. Stokes, 145 So. 855 
[motion den 146 So. 668]; Hamilton 
v. Morgan, 112 So. 80, 93 Fla. 311. 


Ga.—Stephens v. Hughey, 162 S.E. 
915, 174 Ga. 561. 


Jll.—Applehans v. Jurgenson, 168 
N.E, 327, 836 Ill. 427, 67 A.L.R. 851; 
Power v. Power, 130 N.E. 313, 296 
Till. 611; Allen v. North, 110 N.E. 1027, 
271 Ill. 190; Dickerhoof v. Wood, 107 
N.E. 817, 267 Ill. 50; Cuniff v. Cuniff, 
99 N.E. 654, 255 Ill. 407; Hutchinson 
v. Hutchinson, 95 N.E. 148, 250 Ill. 
170. 
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Ind.—Jarrett v. Ellis, 141 N.E. 627, 


193 Ind. 687; Barnes v. Phillips, 111 
N.E. 419, 184 Ind. 415; Ackerman v. 
Fichter, 101 N.E. 493, 179 Ind. 392, 46 
L.R.A.N:S. 221, Ann.Cas.1915D 1117. 


Kan.—Fox v. Haglin, 295 P. 662, 132 
Kan. 395; Akins v. Akins, 199 P, 922, 
109 Kan. 453. 

Ky.—Helm’s Guardian v. Neath- 
ety, 10 S.W.(2d) 474, 226 Ky. 42. 


WILLS 


reason,7? 


La.—Succession of Serres, 63 So. 
409, 133 La. 929. 
Md.—Zimmerman y. Hull, 141 A. 


531, 155 Md. 230; Blades v. Szatai, 
135 A. 841, 151 Md. 644, 50 A.L.R. 232. 


Mich.—Brereton v. Glazeby’s Es- 
tate, 231 N.W. 566, 251 Mich. 234. 


Mo.—Beckmann vy. Beckmann, 52 
S.W.(2d) 818; McNealey v. Murdock, 
239 S.W. 126, 293 Mo. 16. 


Neb.—Elliott v. Quinn, 
173, 109 Neb... 5. 


N.J.—In re Kellogg’s Estate, 129 A. 
742, 3 N.J.Misc. 694. See Van Horn v. 
Demarest, 77 A. 354, 76 N.J.Eq. 386, 
77 N.J.Eq. 264 (holding that, in the 
absence of a contract to make a will 
in his favor, one disappointed in being 
left none of a testator’s property be- 
cause of the testator’s prejudice 
against him, or suffering hardship 
because his just expectations have 
not been realized, can be given no 
relief by equity). 


N.Y.—In re Hughes’ Will, 232 N.Y. 
S. 84, 225 App.Div. 29 [aff sub nom. 
In re Kelley, 168 N.E. 415, 251 N.Y. 
529]; In re Dotterweich’s Will, 205 
Nov.S2 580, 210 AppiDiva, 1310. In ure 
Shumway’s Will, 246 N.Y.S. 178, 138 
Misc. 429; In re Lindsay’s Estate, 241 
N.Y.S. 513, 136 Mise. 555 [aff 254 N.Y. 
S. 921, 234 App.Div. 841]; In re Geth- 
ins’ Will, 1638 N.Y.S. 398, 97 Misc. 
561; In re Carpenter’s Will, 145 N. 
Was; =. o00s 


Or.—In re Phillips’ Will, 213 P. 627, 


189 N.W. 


107 Or. 612; Turner’s Will, 93 P. 461, 
51 Or. 1; Holman’s Will, 70 P. 908, 
42) Or. (3455")botternmiv.es Jones, 125 .P: 


769, 20 Or. 239, 12 L.R.A. 161. 


Pa.—In re Brennan’s Estate, 168 
A. 25,.312 Pa. 335; In re Phillips’ Hs- 
tate, 90 -A. 457, 244 Pa. 35. 


Philippine.—Pecson v. Coronel, 45 
Philippine 216, 223 [quot Cyc]. 


R.I.—Mitchell v. Mitchell, 135 A. 
CUR) Chen da gy lea he 


S.C.—Dicks v. Cassels, 84 S.E. 878, 
100 S.C. 341. 


Utah.—In re Hansen’s Will, 167 P. 
256, 50 Utah 207. 


Va.—Forehand yv. Sawyer, 136 S.E. 
683, 147 Va. 105. 


W.Va.—Kerr v. Lundsford, 8 S.E. 
493, 31 W.Va. 639, 2 L.R.A. 668. See 
Stewart v. Lyons, 47 S.E. 442, 54 W. 
Va. 665, 9 Prob.Rep.Ann. 222 (hold- 
ing that one may will his property to 
a paramour if he chooses). 


And see cases infra notes 21, 22. 


“The law does not compel a testator 
to be just, nor to recognize natural 
claims upon his bounty.” In re 
Lindsay’s Estate, 241 N.Y.S. 513, 517, 
136 Misc. 555 [aff 254 N.Y.S. 921, 234 
App.Div. 841]. 


“Subject to statutory exceptions 
. ... any person may dispose of his 
property . - without let or hin- 
drance, in favor of anybody under 
the sun.” Fox v. Haglin, 295 P. 662, 
665, 1382 Kan. 395. 


[a] No duty to leave property to 
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stow it upon whomsoever he pleases, without regard 
to natural or moral claims upon his bounty, or to the 
motives or prejudices which influence him,?° and 
without assigning any reason for his action,?? or 
even with any inaccurate or untrue statement of his 
So a will is not rendered invalid by the 
mere fact that the disposition of property made 
thereby is unnatural, unreasonable, or unjust, or ap- 
pears so to the court or to others,** or is not in con- 


spouse or relatives.—(1) A testator 
is under no duty to leave property to 
his relatives, rather than to strangers 
(In re Burnham’s Will, 134 P. 254, 
24 Colo.App. 131; Allen v. North, 110 
N.E. 1027, 271 Ill. 190; In re Carpen- 
ter’s Will, 145 N.Y.S. 365), (2) or, in 
the absence of statute, to leave prop- 
erty to his surviving spouse (Ste- 
phens v. Hughey, 162 S.E. 915, 174 
Ga. 561; In re Shaver’s Estate, 231 
N.Y.S. 596, 132 Mise. 112 [aff 235 N. 
Y.S. 882, 227 App.Div. 646]; Fore- 
hand v. Sawyer, 136 S.E. 683, 147 Va. 
105) (38) or children (Hamilton v. 
Morgan, 112 So. 80, 93 Fla. 311; Cuniff 
v. Cuniff, 99 N.E. 654, 255 Ill. 407; 
Hutchinson vy. Hutchinson, 95 N.}E. 
143, 250 Ill. 170; Jarrett v. Ellis, 141 
N.E. 627, 193 Ind. 687; Ackerman v. 
Fichter, 101 N.E. 4938, 179 Ind. 392, 
46 » L.R.A.N.S. 7221, ~Ann.Cas.1915D 
1117; Blades v. Szatai, 135 A. 841, 151 
Md. 644, 50 A.L.R. 232; In re Shav- 
er’s HWstate, 231 N.Y.S. 596, 132 Misc. 
112 [aff 235 N.Y.S. 882, 227 App.Div. 
646]; Mitchell v. Mitchell, 135 A. 35, 
48 R.I. 1), (4) or relatives (In re Car- 
penter’s Will, 145 N.Y.S. 365), (5) 
or to leave any particular property 
or portion of his property to any par- 
ticular relative or class of relatives 
(In re Dotterweich’s Will, 205 N.Y.S. 
580, 210 App.Div. 131). 


21. In re Shumway’s Will, 246 N. 
Y.S. 178, 188 Mise. 429; In re Bren- 
nan’s Estate, 168 A. 25, 312 Pa. 335. 


22. In re Shumway’s Will, 246 N. 
Y.S. 178, 138 Mise. 429. 


_ Effect of inclusion of surplusage 
in will in general see infra § 259. 


23. U.S.—Fidelity & Columbia 
Trust Co. v. Lucas, 52 F.(2d) 298 [rev 
on other grounds 66 F.(2d) 116]. 


Ala.—Councill v. Mayhew, 55 So. 
314, 172 Ala. 295; Snider v. Burks, 
4 So. 225, 84 Ala. 53; Mosser v. Mos- 
ser’s Ex’r, 32 Ala. 551; Coleman v. 
Robertson's Ex’rs, 17 Ala. 84. 


Ark.—Yeates v. Yeates, 16 S.W.(2d) 
996, 179 Ark. 5438, 65 A.L.R. 466. 


Cal.—In re Hinde’s Estate, 254 P. 
561, 200 Cal. 710; In re Thompson’s 
Estate, 253 P. 697, 200 Cal. 410; In 
re Fleming’s Hstate, 251 P. 637, 199 
Cal. 750; In re Shay’s Hstate, 237 P. 
1079, 196 Cal. 355; In re Martin’s Es- 
tate Lb TSP. 18S WORCale 26 ons aumence) 
Packer’s Hstate, 129 P. 778, 164 Cal. 
525; In re Higgins’ Estate, 104 P. 6, 
156 Cal. 257; In re Keegan’s Estate, 
72 BP. 828, 139 Calo wl23s Inere: Kaut= 
man’s Hstate, 49 P. 192, 117 Cal. 288, 
59 Am.S:R. 179; In re Ehle’s Estate, 2 
P (2d) "298, 115 CallApp! 6565 > Inere 
Powell’s Estate, 299 P. 108, 113 Cal. 
App. 670; In re Alexander’s Estate, 
295 PB. 53, 111 Cal.App. 1; In re Casas- 
sa’s Estate, 276 P. 366, 98 Cal.App. 97; 
In re Johnson’s Estate, 237 P. 816, 72 
Cal.App. 663; In re Gallo’s Estate, 214 
Pe 496.) Gl Cab Apps 1632" Ruthie: 
Krone, 103 P. 960, 10 Cal.App. 770. 


Colo.—In re Carey’s Estate, 136 P. 
115 ee OOn Colon i, (bt. aR CAGNESEa Sele 
Ann.Cas.1915B 951; In re Hayes’ Es- 
tate, 1385 P. 449, 55 Colo. 340, Ann.Cas., 
1914C 5381; In re Shell’s Estate, 63 
P. 413, 28 Colo. 167, 89 Am.S.R. 181, 
53 L.R.A. 387. 
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Conn.—Hills v. Hart, 91 A. 257, 88 
Conn. 394. 


D.C.—Robinson vy. Duvall, 27 App. 
DIC 535 afl 23) (S-Cty 26057207 —urss 
583, 52 L.Ed. 351]; Iglehart v. Igle- 
hart, 26 App.D.C. 209, 6 Ann.Cas. 732 
pati 27 (S.Ct. 829) "204 Wiss 4738. (oi 
Ed. 575]. 


Fla.—Van Roy v. Hoover, 117 So. 
887, 96 Fla. 194; Hamilton v. Morgan, 
112 So. 80, 93 Fla. 311; Newman v. 
Smith, 82 So. 236, 77 Fla. 633, 667, 688. 


Ga.—Penn vy. Thurman, 86 S.E. 238, 
144 Ga. 67; Gardner v. Lamback, 47 
Ga. 133. 


Hawaii.—Bertelmann vy. Cockett, 23 
Hawaii 230. 

Ill.— Dahmer v. Wensler, 182 N.E. 
799, 350 Ill. 23; Biggerstaff v. Wicks, 
180 N.E. 840, 348 Ill. 129; Hauptman 
voanGraechi, io. Niwiod,. 648 PI — 12/85 
Applehans v. Jurgenson, 168 N.&. 327, 
306 Dll, 427, 6% A.U.R. 851; Ughetti 
v. Ughetti, 166 N.E. 90, 334 Ill. 398; 
Pollock v. Pollock, 159 N.H. 305, 328 
til, 179; McGrady v. McGrady, 131 
N.E. 251, 298 Ill. 129; Allen v. North, 
110 N.E. 1027, 271 111. 190; Dickerhoof 
v. Wood, 107 N.B. 817, 267 Ill. 50; 
Carnahan vy. Hamilton, 107 N.E. 210, 
265, 1M. 508, Ann.Cas.1916C 21; 
v. Weldon, 87 N.E. 1022, 239 111. ; 
Waters v.' Waters, 78 N.E. 1, 222 Ill. 
26, 13 Am:sS:.R. 859; Entwistle v. 
Meikle, 54 N.E. 217, 180 Ill. 9; Snow 
v. Benton, 28 Ill. 306; Pyle v. Mur- 
phy, 180 111.App. 18; Parker v. Wain- 
wright, 139 Ill.App. 458. 


Ind.—Addington vy. Wilson, 61 Am. 
D, 81,5 Ind. 137. 


Iowa.—Bishop v. Scharf, 241 N.W. 
3, 214 Iowa 644; Smith v. Smith, 219 
N.W. 512, 206 Iowa 606; Liddle v. 
Salter, 163 N.W. 447, 180 Iowa 840; 
In re Workman’s Estate, 156 N.W. 
438, 174 Iowa 222; Zinkula v. Zinkula, 
154 N.W. 158, 171 Iowa 287; Sevening 
v. Smith, 133 N.W. 1081, 153 Iowa 
639; In re Townsend’s Estate, 105 
N.W. 110, 128 Iowa 621; In re Town- 
send’s Estate, 97 N.W. 1108, 122 Iowa 
246. 


Kan.—De Crow v. Harkness, 163 P. 
630, 100 Kan. 144; Dreisbach v. Spring, 
144 P. 195, 93 Kan. 240; Singer v. 
Taylor, 133 BP. 841, 90 Kan. 285. 


Ky.—Duff v. May, 54 S.W.(2d) 4, 
245 Ky. 709; Mullins v, Mullins, 16 
S.W.(2d) 788, 229 Ky. 103; Leary v. 
leary, 262 S.W. 293, 203 Ky. 344; 
Bailey v. Bailey, 212 S.W. 595, 184 
Ky. 455; Gay v. Gay, 209 S.W. 11, 183 
Ky. 238; Cecil’s Ex’rs v. Anhier, 195 
S.W. 837, 176 Ky. 198; Kevil v. Kevil, 
2 Bush 614; Sechrest v. Edwards, 4 
Metc. 163; White v. Cole, 47 S.W. 759, 
20 Ky.L. 858; Bledsoe’s Ex’x v. Bled- 
soe, 1 S.W. 10, 8 Ky.L. (abstract) 55. 


La.—Succession of Ford, 58 So. 
141, 130 La. 442. 


Md.—Blades v. Szatai, 135 A. 841, 
151 Md. 644, 50 A.L.LR. 232; Gesell v. 
Baugher, 60 A. 481, 100 Md. 677. 


Mich.—In re Allen’s Estate, 203 N. 
W. 479, 230 Mich. 584; Twist v. Bab- 
cock, 12 N.W. 680, 48 Mich. 513. 


Miss.—Moore v. Parks, 84 So. 230, 
122 Miss. 301. 


Mo.—Zorn v. Zorn, 64 S.W.(2d) 626; 
Beckmann y. Beckmann, 52 S.W.(2d) 
818; Williams v. Lack, 40 S.W.(2d) 
670, 328 Mo. 32; Schultz v. Schultz, 
293 S.W. 105, 316 Mo. 728; Dunkeson 
v. Williams, 242 S.W. 653; McNealey 
v. Murdock, 239 S.W. 126, 293 Mo. 16; 
Byrne v. Byrne, 181 S.W. 391; Beyer 
v. Schlenker, 181 S.W. 69; Turner y. 
Anderson, 139 S.W. 180, 286 Mo. 523; 
Meier v. Buchter, 94 S.W. 883, 197 Mo. 
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68, 6 L.R.A.N.S. 202 and note, 7 Ann. 
Cas. 887 and note; Martin v. Bow- 
dern, 59 S.W. 227, 158 Mo. 379; Farm- 
eon Farmer, 31 S.W. 926, 129 Mo. 
530. 


Nev.—In re Hegarty’s Hstate, 212 
P. 1040, 46 Nev. 321. 


N.H.—Whitman vy. Morey, 2 A. 899, 
63 N.H. 448. 


N.J.—Boylan v. Meeker, 28 N.J.Law 
274; In re Triebe’s Will, 168 A. 404, 
114 N.J.Eq. 227; In re Halton’s Es- 
tate, 161. A. 309,) 112 (N. J. Bay 1435) In 
re Strang’s Will, 158 A. 489, 109 N. 
J.Eq. 523; In re Haness’ Estate, 130 
A. 655; 98 N.J-Eq. 645; In-re Young’s 
Estate, 106 A. 425, 90 N.J.Hq. 236; In 
re Methot’s Will, 98 A. 839, 87 N.J.Kq. 
256;. Shotwell v. Shotwell, 95 A. 365, 
85 N.J.Eq. 101 [aff 96 A. 398, 85 N.J. 
Eq. 594]; In re Baker’s Will, 90 A. 
1009; In re HMatley’s Will, 89 A. 776, 
82 N.J.Hq. 591; Van Horn v. Demarest, 
UT Bee So4y “76 SINS Bq i 386s “in ire 
Frothingham’s Will, 71 A. 695, 75 N. 
J.Eq. 205 [rev on other grounds 74 
IT ATAS UG MING aog., Sol ls lng Le; wall 
ford’s Will, (Prerog.) 51 A. 501; Ben- 
nett v. Bennett, 26 A. 573, 50 N.J.Hq. 


439; Kitchell v. Beach, 35 N.J.Eq. 
446; In re Gleespin’s Will, 26 N.J.Eq. 
yank 


N.Y.—In re Radley’s Will, 239 N.Y. 
S. 44,228 “App.Div) 119: Matter-of 
Donnelly, 125 N.Y.S. 585, 140 App. 
Div. 859 [aff-95_N.B. 1127, 201—.N-Y. 
596]; Matter of Suydam’s Will, 32 N. 
Y.S. 449, 84 Hun 514. [aff 46 N.E. 1152, 
152 N.Y. 639]; Matter of Skaats’ Will, 
26 N.Y.S. 494, 74 Hun 462; Matter of 
Lyddy’s Will, 5 N.Y.S. 636, 53 Hun 
9 25 Silv.Sup. 223) ifatth "45 NiY:S: 
8]; Wan Pelt v. Van Pelt, 30 Barb. 
4; Watson v. Donnelly, 28 Barb. 
3; In re Quackenbush’s Will, 217 
N.Y.S. 493, 127 Misc. 731; In re Smith, 
184 N.Y.S. 696, 113 Misc. 48; In re 
Schober’s Will, 154 N.Y.S. 309, 90 
Mise. 230, 14 Mills Surr. 310; In re 
Burke’s Will, 149 N.Y.S. 142, 86 Misc. 
151, 12 Mills Surr. 239; In re Raab’s 
Walls 130s INeYco. iSO mato eels Crmaliooe 
Matter of Eddy’s Will, 84 N.Y.S. 218, 
41 Misc. 283; Weil’s BMstate, 5 N.Y. 
St. 363 [rev on other grounds 1 N.Y. 
S. 91, 48 Hun 621, 16 N.Y.St. 1]; Mat- 


ter of McLaughlin’s Will, 2 Redf. 
Surr. 504. 
N.C.—Ross vy. Christman, 23 N.C. 


209. 


N.D.—Lowery v. Hawker, 133 N.W. 
918, 22 N.D. 318, 37 L.R.A.N.S. 1143. 


Or.—In re Wayne’s Estate, 291 P. 
356, 294 P. 590, 134 Or. 464, 79 A.L.R. 
1427; In re Stephenson’s Hstate, 285 
P. 224, 132 Or. 234; Soules v. Silver, 
245 P. 1069, 118 Or. 96; In re Neil’s 
Hstate, 226 P. 439, 111 Or. 282; In re 
Holman’s Hstate, 70 P. 908, 42 Or. 
345, 8 Prob.Rep.Ann. 336; Potter v. 
Jones, 25 P. 7v9, 20 Or. 239, 12 L.R.A. 
1641. 


Pa.—In re Brennan’s Hstate, 168 A. 
25, 312 Pa. 335; Aggas v. Munnell, 152 
A. 840, 302 Pa. 78; In re Koons’ Es- 
tate, 148 A. 125, 293 Pa. 465; Guaran- 
tee Trust & Safe Deposit Co. of Sha- 
mokin v. Heidenreich, 138 A. 764, 290 
Pa. 249; In re Morris’ Hstate, 104 A. 
868, 262 Pa. 114; In re Ewart’s Estate, 
92 A. 708, 246 Pa. 579; Caughey v. 
Bridenbagh, 57 A. 821, 208 Par 1414; 
Stevenson’s Ex’r v. Stevenson, 33 Pa. 
469; Frowert’s Hstate, 11 Phila. 136. 


Philipwine.—Pecson y. Coronel, 45 
Philippine 216, 223 [quot Cye]. 


s.cC.—Sumter Trust Co. v. Holman, 
132 S.H. 811, 1384 S.C. 412. 


Tex.—Degenhardt vy. Joplin, 
App.) 239 S.W. 692; In re Bartels’ Es- 
tate, (Civ.App.) 164 S.W. 859; Mayes 
v. Mayes, (Civ.App.) 159 S.W. 919. 


(Civ. | W. 126, 293 Mo. 16; 
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Utah.—Anderson y. Anderson, 134 


P. 553, 43 Utah 26. 


Va.—Green y. Green’s Ex’rs, 143 
S.B. 6838, 150 Va. 452; Wohlford v. 
Wohlford, 93 S.E. 629, 121 Va. 699. 


Wash.—In re Murphy’s Estate, 168 
P. 175, 98 Wash. 548; Hunt v. Phil- 
lips, 75 P. 970, 34 Wash. 362. 


W.Va.—Coffman v. Hedrick, 9 S.E. 
65, 32 W.Va._119; Kerr v. Lunsford, 
8 S.E. 4938, 31 W.Va. 659, 2 L.R.A. 668; 
Nicholas v. Kershner, 20 W.Va. 251. 


Wis.—In re Garrecht’s Will, 219 
N.W. 378, 195 Wis. 596; In re Weav- 
er’s Estate, 211 N.W. 130, 191 Wis. 
431; In re Golz’s Will, 209 N.W. 704, 
190 Wis. 524; In re Bail’s Estate, 141 
N.W. 8, 153 Wis. 27; Cutler v. Cutler, 
79 N.W. 240, 103 Wis. 258. 


“The plenary power of disposition 
of the owner as he may see fit of 
course includes the right to make an 
unnatural or unreasonable distribu- 
tion.”” Singer v. Taylor, 133 Cal. 841, 
842, 90 Kan. 285. 


[a] Particular dispositions not in- 
validating will—(1) Unequal distri- 
bution among children, or leaving 
whole estate to some children, to the 
exclusion of others. Fidelity & Co- 
lumbia Trust Co. v. Lucas, 52 F. 
(2d) 298 [rev on other grounds 66 
F.(2d) 116]; In re Casassa’s Es- 
tate, 276 P. 366, 98 Cal.App. 97; Gard- 
ner v. Lamback, 47 Ga. 133; Pollock 
v.. Pollock, 159 N.E. 305,,328 Tl: 1795 
Waters v. Waters, 78 N.E. 1, 222 Ill 
26, 13 Am.S.R. 359; Bishop v. Scharf, 
241 N.W. 3, 214 Iowa 644; Zinkula v. 
Zinkula, 154 N.W. 158, 171 Iowa 287; 
Bledsoe’s Ex’x v. Bledsoe, 1 S.W. 10, 
8 Ky.L. (abstract) 55; Succession of 
Ford, 58 So. 141, 130 La. 442; Zorn v. 
Zorn, (Mo.) 64 S.W.(2d) 626; Beyer 
v. Schlenker, (Mo.) 181 S.W. 69; Pot- 
terv. Jones, 25 Py 769, 20; Or 239. he 
L.R.A. 161; Kerr v. Lunsford, 8 S.E. 
493,31 W.Va. 659, 2 LARA. 668:" (2) 
Disinheriting a child. Hamilton v. 
Morgan, 112 So. 80, 93 Fla. 311; Add- 
ington v. Wilson, 5 Ind. 137, 61 Am.D. 
81; Blades v. Szatai, 135 A. 841, 151 
Md. 644, 50 A.L.R. 232; Wohlford v. 
Wohlford, 93 S.E. 629, 121 Va. 6995 
In re Golz’s Will, 209 N.W. 704, 190: 
Wis. 524. (3) Omission of child or 
children. Yeates v. Yeates, 16 S.W. 
(2d) 996, 179 Ark. 5438, 65 A.L.R. 466. 
See Lowery v. Hawker, 133 N.W. 918, 
22 N.D. 318, 37 L.R.A.N.S. 1143 (hold- 
ing that the unexplained omission of 
children in a will does not neces- 
sarily invalidate the instrument, even 
though it may be ineffectual as to 
such children because making no pro- 
vision for them). (4) Leaving en- 
tire property to second wife, to the 


} exclusion of divorced wife and chil- 


dren. In re Shell’s Estate, 63 P. 413, 
28 Colo. 167, 89 Am.S.R. 181, 53 L.R.A. 
887. (5) Leaving property to grand- 
children, to the exclusion of testa- 
tor’s own children. Gesell v. Baugh- 
er, 60 A. 481, 100 Md. 677; In re 
Raab’s Will, 139 N.Y.S. 869, 79 Mise. 
185. (6) Omission of grandchild on 
account of ill will to the mother. In. 
re Townsend’s Hstate, 97 N.W. 1108, 
122 Iowa 246. (7) Leaving estate to 
strangers to testator’s blood, to the 
exclusion of his_ heirs. Ruth v. 
Krone, 103 P. 960, 10 Cal.App. 770; 
In re Carey’s Hstate, 136 P. 1175, 56 
Colo. 77, 51 L.R.A.N.S. 927, Ann.Cas. 
1915B 951; Biggerstaff v. Wicks, 180 
N.BH. 840, 348 Ill. 129; Miles v. Long, 
174 N.E. 836, 342 Ill. 589; Pollock v. 
Pollockse U50i LNuBr 9305, 323) ale aioe 
Dickerhoof v. Wood, 107 N.BE. 817, 267 
Ill. 50; McNealey v. Murdock, 239 S. 
Stevenson’s Ex’r 
v. Stevenson, 33 Pa. 469. (8) Unequal 
distribution or division among heirs. 
Biggerstaff v. Wicks, supra; Miles v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 0 


a 
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formity with the statute of descent or distribu- 
tions,** and nothing in the law prevents a testator 
from making a will as eccentric, injudicious, or un- 
just as caprice, frivolity, revenge, or the like, may 
However, as is shown elsewhere in this 


dictate.*° 


treatise, the unjust or unnatural 


scheme of distribution may be evidence tending to 
show that fraud or undue influence was practised 
upon the testator,?® or a lack on his part of testa- 


mentary capacity.?7 


[§ 232] 6. Appointment of Executor or Guard- 
ian, and Provision for Payment of Debts. 
strument in testamentary form which nominates or 
appoints an executor is not invalid or ineffective as 
a will merely because it contains no disposition of 
property,?> or because it is for any reason inopera- 
tive to dispose of property,?°® as where the sole bene- 


Long, supra. (9) Will inconsistent 
with testator’s duties to his family. 
Whitman v. Morey, 2 A. 899, 63 N.H. 
448. 


24. Northern Trust Co. v. Wheel- 
er, 177 N.E. 884, 345 Ill. 182, 83 A.L.R. 


154; Shoup vy. Shoup, 149 N.E. 746, 319 
Ill. 179; Weil’s Estate, 5 N.Y.St. 363 


[rev on other grounds 48 Hun 621, 
16 N.Y.St. 1]; Guarantee Trust & 
Safe Deposit Co. of Shamokin v. 
Heidenreich, 138 A. 764, 290 Pa. 249; 
Wilson v. Paulus, (Tex.Commn.App.) 
15S. W. aw 571 [rev- (Civ.App.) 300 
S.W. 661]. 


[a] Omission of persons who 
would otherwise take under statute of 
distributions does not render a will 
invalid. Weil’s Hstate, 5 N.Y.St. 363 
[rev on other grounds 48 Hun 621, 16 
Ne YS ted)\. 

25. Ala.—Coleman y. Robertson’s 
Ex'rs, 17 Ala. 84. 


Conn.—Maroncelli y. Starkweather, 
133 A. 209, 104 Conn. 419. 

Mich.—Schneider vy. Bosburgh, 106 
N.W. 1129, 143 Mich. 476. 

Miss.—Gathings v. Howard, 84 So. 
240, 122 Miss. 355. 


Mo.—Hayes v. Hayes, 145 S.W. 1155, 
242 Mo. 155. 


356, 362, 294 P. 590, 134 Or. 464, 79 
A.L.R. 1427. 


Philippine.—Pecson v. Coronel, 45 
Philippine 216, 223 [quot Cyc]. 


S.C.—Dicks v. Cassels, 84 S.E. 878, 
1008S.C.) 344. 


Alta.—Re Zawacki, 
18%, Biase 


“No man is bound to make a will 
in such manner as to deserve approba- 
tion from the prudent, the wise, or 
the good. <A testator is permitted to 
be capricious and improvident, and is, 
moreover, at liberty to conceal the cir- 
cumstances and the motives by which 
he has been actuated in his disposi- 
tions. Many a testamentary disposi- 
tion may seem to the world arbitrary, 
capricious and eccentric, for which 
the testator, if he could be heard, 
might be able to answer most satis- 
factorily.” Hawkins Wills (2d ed) 
pp 4, 5 [quot In re Wayne’s Estate, 
supra]. 


26. See infra §§ 470, 471. 
27. See supra §§ 64, 65, 84. 


28. Ark.—Fontaine v. Fontaine, 
2 “S.W. 867%, 169 Ark: 107-7. 


Cal.—In re Hickman’s Estate, 36 P. 
118, 101 Cal. 609. See In re Meade’s 
Estate, 50 P. 541, 118 Cal. 428, 62 Am. 
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character of a 
debts.?* 


point an executor,*? 
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ficiary has died;?° and the same is true of an in- 
strument which, under a statute authorizing it, ap- 
points a guardian.*! 
which makes a disposition of property is not invalid 
or insufficient because it does not nominate or ap- 


On the other hand, a will 


2 


or provide for the payment of 


[§ 233] 7. Revocation or Revival of Prior Wiil. 
An instrument in testamentary form, which merely 


revokes a prior will,** or which merely declares the 


maker’s 


An in- 


S.R. 244 (recognizing the rule). 


La.—Miller v. Miller, 32 La.Ann. 
437. 


Mass.—Stewart v. Stewart, 59 N.E. 
116, 177 Mass. 493, 6 Prob.Rep.Ann. 
379: Sumner v. Crane, 29 N.B®. 1151, 
155 Mass. 483, 15 L.R.A. 447. 


N.Y.—Barber v. Barber, 17 Hun 72; 
In re De Hart’s Will, 122 N.Y.S. 220, 
67 Mise. 13, 7 Mills Surr. 436; Mat- 
ter of Davis’ Will, 92 N.Y.S.-392, 45 
Mise. 306, 4 Mills Surr. 401; Bayeaux 
v. Bayeaux, 8 Paige 333 


Or.—In re John’s Will, 47 P. 341, 50 
P. 226, 30 Or. 494, 36 L.R.A. 242. 


Pa.—In re Douglas’ Hstate, 154 A. 
876, 308 Pa,-227; Rose v. Quick; 30 
Pa. 225. 


R.I.—Mulholland v. 
MRS. aby UR sei al YNron Oris 
note. 


S.C.—Prater v. Whittle, 16 S.C. 40; 
Joliiffe v. Fanning & Phillips, 44 S.C. 
L. 186. 


Eng.—Matter of Jordan, L.R.1P. & 
D. 555; Matter of Lancaster, 1 Swab. 
& Tr. 464, 164 Reprint 815. 


Compare In re Manatt’s Trust, 239 
N.W. 524, 527, 214 Iowa 432 (hold- 
ing that an instrument in which the 
maker fails to dispose of any prop- 
erty, or specifically states that he 
does not make any disposition there- 
of, ‘cannot be said to be a will, in so 
far at least as his property is con- 
cerned,”’ and that he must according- 
ly be deemed to have died intestate). 


[a] Reason for rule.—‘It may 
often occur that, subject to the pay- 
ment of his just debts, a testator is 
quite willing that his property shall 
be succeeded to as provided by law, 
while the selection of the minister 
through whom the settlement is to be 
made and the distribution is to be had 
is not-only a matter ef deep interest 
to him, but of vital interest to the 
estate; and as the law accords to him 
the privilege of making the selection 
of his executor, it must be upheld 
when duly made.” In re Hickman’s 
Estate, 36 2. 1185 L0i" Cal. 609; 613. 


Instrument merely appointing exec- 
He entitled to probate see infra 
§6d2. 

Necessity that will make disposi- 
tion of praperty in general see supra 
§ 230. 


Gillan, 54 A. 
366 and 


29. Kultz v. Jaeger, 29 App.D.C. 
300; Lungren v. Swartzwelder, 44 
Md. 482; Jolliffe v. Fanning & Phil- 


lips, 44 S.C.L. 186, 194. And see case 


infra note 30. 
“Tf the paper be duly executed by 


intention or wish that a certain prior will, 
which has been revoked, shall be deemed his will,*° 
is valid as a will, although it does not in terms dis- 
pose of any property.®* 

[§ 234] 8. Will Distinguished from Other Instru- 
ments*?’—a. In General. The question whether a 
particular instrument disposing of property is a will 


one competent, agreeably to the 
forms prescribed, and in the presence 
of the requisite number of credible 
witnesses, and contain the revocation 
of all prior wills and the appointment 
ofan executor . - and be silent, 
in fact, or for want of validity, as 
to all other matters, it is a will, and 
must be admitted to probate accord- 
ingly.” Jolliffe v. Fanning & Phil- 
lips, supra 


30. In re Hickman’s Estate, 36 P. 
118, 101 Cal. 609. 


31. In re Meyer, 131 N.Y.S. 27, 72 
Misc. 566, 2 N.Y.Civ.Proc.N.S. 364, 8 
Mills Surr. 202. 


32. Cal.—In re Barton’s Hstate, 52 
Cal. 538. 


Md.—Byers v. Hoppe, 61 Md. 206, 
48 Am.R. 89. 


Mass.—Paglia v. Messina, 169 N.E. 
423, 270 Mass. 1. 


N.Y.—Stewart v. Stewart, 200 N.Y. 
S. 168, 205 App.Div. 587; Matter of 
Davis’ Will, 92 N.Y.S. 968, 45 Misc. 
554 [aff 93 N.Y.S. 1004, 105 App.Div. 
221 (aff 75 N.E. 530, 182 N.¥. 468, 35 
N.Y.Civ.Proc. 151)]; Matter of Nies’ 
Will, 18 N.Y.St. 756; Brady v. Mc- 
Crosson, 5 Redf.Surr. 431. 


S.C.—Des Portes v. Des Portes, 154 
S.E. 426, 157 S.C. 407. 


W.Va.—Lanegfitt v. Langfitt, 151 S. 
KE. 715, 717, 108 W.Va. 466 [eit Cyc]. 


33. Snider v. Burks, 4 So. 225, 84 
Ala. 53; Matter of Nies’ Will, 13 N. 
Y.St. 756. 


34. Sullivan v. Murphy, 179 P. 680, 
92 Or. 52. Compare In re Peirce’s Es- 
tate, 115 P. 835, 63 Wash. 437 (hold- 
ing that, in a statute providing that 
no will shall be revoked except by a 
subsequent will in writing, or by 
burning, ete., the term ‘‘will,” in: the 
expression “subsequent will,” is not 
used in its technical sense, but means 
a writing executed with the solemni- 
ty of a will, and so an instrument 
executed in the form of a will, but 
making no disposition of property, 
and merely revoking a former will, 
is valid and effective as a revoca- 
tion of such former will). 


35. re Cameron’s 
(lowa) seal N.W. 458. 


36. Necessity that will make dis- 
position of property in general see 
Supra § 230. 


37. Conclusiveness of probate as 
to testamentary character of instru- 
ment see infra § 1093. 


Instrument operating as will and 
ome as other document see infra § 


Estate, 
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is to be determined, not by its form,?® nor. by the 
presence or absence of expressions therein declara- 
tory of testamentary character,?® or of words apt to 
testamentary dispositions,*® nor by the name applied 
to it by the person executing it, or his belief as to 
its character,4! nor by the fact that the paper is or 
is not under seal,*? but, in general, 
of the maker,** although that is not conclusive,** 
and, regardless of actual or expressed intention, by 
the dispositions made by the instrument, that 1s, 
whether it is a disposition of property not to take 


38. Sheldon v. Blackman, 205 N.W. 
486, 188 Wis. 4. 


Necessity that will be in particular 
form see infra § 259. 


3S. Daniel v. Hill, 52 Ala. 430; In 
re Diez, 50 N.Y. 88. 


40. Brandt v. Brandt, 260 P. 342, 
85 CallApp. (203), Innes. v. Potter, 153 
N.W. 604, 180 Minn. 320, 3 A.L.R. 896. 


[a] The word “leave” is often 
used with reference to property left 
by will, but is also often loosely used, 
and its use should not be given con- 
trolling importance in determining 
whether an instrument is a will or of 
some other’ character. Brandt v. 
Brandt, 260 P. 342, 85 Cal.App. 720; 
Innes v. Potter, 153 N.W. 604, 130 
Minn. 320, 3 A.L.R. 896. 


41. In re Spitzer’s Estate, 237 P. 
739, 196 Cal. 301; Nichols v. Bmery, 
41 P. 1089, 109 Cal. 329, 50 Am.S.R. 
43; Estate of Beffa, 201 P. 616, 54 
Cal.App. 186; In re Neil’s Estate, 226 
BP. 439~ 111 Or. 282; In. re, Tollefson’s 
Estate, 224 N.W. 739, 198 Wis. 538. 


[a] Test is not what it is called, 
but what the maker designs in the 
instrument itself, and an instrument 
may be a will even though the person 
executing it thinks it is a deed, a 
mortgage, ora bill of sale. In re Tol- 
lefson’s Estate, 224 N.W. 739, 198 
Wis. 538. 


Animus testandi not dependent on 
knowledge or understanding that in- 
strument is will see supra § 225. 


42.. Cover v. Stem, 10 A. 231, 67 
Md. 449, 1 Am.S.R. 406; Wuesthoff 
v. Germania L. Ins. Co., 14 N.E. 811, 
107 N.Y. 586. 


43. Cal_—2In re Heuler’s Estate, 
278 P. 1031, 207 Cal. 391; In re Spit- 
zer’s Estate, 237 P. 739, 196 Cal. 301; 
Clarke v. Ransom, 50 Cal. 600; In re 
Major’s Estate, 264 P. 542, 89 Cal. 
App. 238; Estate of Beffa, 201 P. 616, 
54 Cal.App. 186. 


Iowa.—In re White’s Estate, 
N.W. 705, 209 Iowa 1210. 


Ky.—Howard’s Ex’r v. Dempster, 
54 S.W.(2d) 660, 246 Ky. 153; Nelson 
v. Nelson, 30 S.W.(2d) 898, 235 Ky. 
189; Mason’s Guardian v. Soaper, 23 
S.W.(2d) 956, 282 Ky. 525. 


Md.—Ellison v. Clayton, 163 A. 695, 
164 Md. 35. 


Wash.—Rennie Vv. Washington 
Trust Co., 249 P. 992, 140 Wash. 472. 


Wis.—In re Tollefson’s Estate, 224 
N.W. 739, 198 Wis. 538. 


[a] Instrument will be considered 
in light of surrounding circumstances 
to determine whether it was intended 
by the maker to be testamentary, and, 
if so intended, will be given effect 
as a will, if that can be done con- 
sistently with the language of the 
instrument and with the law. In re 
Spitzer’s Estate, 237 P. 739, 196 Cal. 
301; Clarke v. Ransom, 50 Cal. 600; 
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by the intention 


Estate of Beffa, 201 P. 616, 54 Cal. 
App. 186. 


bSaeehda cian etd intent see supra § 


44. Sheldon vy. Blackman, 205 N. 
W. 486, 188 Wis. 4 
iit Ala.—Daniel v. Hill, 52 Ala. 


Ind.—McConnell vy. Robbins, 140 N. 
H*59; 193. Ind. 359. 


cease re Diez’s Will, 50 N.Y. 


N.C.—Phifer v. Mullis, 83 S.H. 582, 
167 N.C. 405. 


Ohio.—Ballard v. Ballard, 26 Ohio 
Cir.Ct.N.S. 490. 


Pa.—In re Kisecker’s Estate, 42 A. 
886, 190 Pa. 476. 


Compare In re Wheatley’s Estate, 
193 P. 934, 184 Cal. 399 (holding that, 
although it appears that at the tinie 
of executing an instrument the maker 
intended to make a will, the instru- 
ment is not a will where it is not 
testamentary in character). 


Revocability as essential character- 
istic of wills see swpra § 223. 


PN coo will takes effect see supra § 


46. Form of will in general see 
infra § 259. 


47. In re Heuler’s Estate, 278 P. 
1031, 207 Cal. 391; In re Diez’s Will, 
50 N.Y. 88; Ballard v. Ballard, 26 
Ohio Cir.Ct.N.S. 490; Grubb v. An- 
derson, (Tex.Civ.App.) 388 S.W.(2d) 
847, 848 [cit Cyc]. 


Contract distinguished from will 
see infra § 238. 


48. Ala.—Kinnebrew’s Distribu- 
res v. Kinnebrew’s Adm’rs, 35 Ala. 


Cal.—In re Heuler’s Estate, 278 P. 
1081, 207 Cal. 391; In re Spitzer’s Es- 
tate, 237 P. 739, 196 Cal. 301; Estate 
of Beffa, 201 P. 616, 54 Cal.App. 186. 


Ga.—Daniel v. Veal, 32 Ga. 589. 

Ind.—McConnell v. Robbins, 140 N. 
Es; 69; 193 Ind. 359. 

Kan.—Poore vy. Poore, 41 P. 9738, 55 
Kan. 687. ‘ 

Ky.—Turpin’s Adm’r vy. Stringer, 14 


S.W.(2d) 189, 228 Ky. 32; Tittle’s 
Adm’r v. Sizemore, 270 S.W. 729, 208 
Ky. 1385;, Louisville Trust Co. v. 
Southern Baptist Theological Semi- 
nary, 147 S.W. 431, 148 Ky. 711; Pel- 
ley’s Adm’r v. Harles, 55 S.W. 550, 
107 Ky. 640, 21 Ky.L. 1395. 
Md.—Hearn v. Purnell, 72 A. 906, 
110 Md. 458; Cover v. Stem, 10 A. 


231, 67 Md. 449, 1 Am.S.R. 406; Kelle- 
her v. Kernan, 60 Md. 440; Carey v. 
Dennis, 13 Md. 1. 


Mich.—In re Henry’s Estate, 244 N. 
W. 141, 259 Mich. 499 [rev reh on oth- 
er grounds 248 N.W. 853, 263 Mich. 
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effect until the death of the maker, and is revocabie 
until that oceurs.*® 
even though it appears on its face to have been made 
in pursuance of a previous promise, compact, or ob- 
ligation, or recites a consideration for its making,** 
an instrument which passes no present interest and 
is to become effective at the death of the maker is 
testamentary in character and is operative, if at all, 
as a will.48 On the other hand, an instrument which 
passes a present interest,*® or which is not dependent 
upon the death of the maker for its consummation or 


So, whatever its form,*® and 


410]; Ferris v. Neville, 86 N.W. 960, 
127 Mich. 444, 89 Am.S.R. 480, 54 L. 
R.A. 464; Lautenshlager v. Lauten- 
shlager, 45 N.W. 145, 80 Mich. 285. 


N.J.—Watson v. Magill, 97 A. 43 
85 N.J.Eq. 592. 


N.Y.—In re Diez’s Will, 50 N.Y. 88. 


N.C.—In ré Thompson’s Will, 145 
S.E.-393, 196 N.C. 271, 62 A.L.R. 288. 


Ohio.—Union Trust Co. v. Hawkins, 
167 N.E. 389, 121 Ohio St. 159, 73 A. 
L.R. 190 [rev (App.) 161 N.E. 548]. 


Pa.—In re Dommell’s Estate, 134 A. 
379, 286 Pa. 509; In re Kisecker’s Hs- 
tate, 42 A. 886, 190 Pa. 476; Schad’s 
Appeal, 88 Pa. 111; Patterson v. Eng- 
lish & Rickabaugh, 71 Pa. 454; Gei- 
singer’s Will, 5 Pa.Dist. &Co, 493; 
Huntzinger’s Estate, 29 Pa.Dist. 1155. 


S.c.—Rountree v. Rountree, 67 S.E. 
471, 85 S.C. 383. 


Tenn.—Jones v. Jones, 43 S.W.(2d) 
205, 163 Tenn. 237. 


Tex.—Grubb v. Anderson, (Civ.App.) 
388 S.W.(2d) 847 [cit Cyc]; Linde- 
ann v. Dobossy, (Civ.App.) 107 S.W. 
PE 


Wis.—In re Tollefson’s Estate, 224 
N.W. 739, 198 Wis. 538; Darling v. 
Mattoon State Bank, 207 N.W. 254, 
189 Wis. 117. 


Man.—Green v. Standard Trusts 
Co., 22 Man. 397, 20 West.L.R. 488, 1 
West.Wkly. 992. 


Ont.—Re Donnell, 
iss dais 


PS ay Sin v. Simpson, 14 Que.K. 
178. 


[1930] 4 Dom.L. 


B. 


[a] Direction for payment of 
debts after death out of property 
Owned and controlled by the decedent 
at the time of death has a status no 
different from directions for a gift 
after death, and is testamentary in 
character, and so must conform to 
the law relating to the disposition of 
property by wills, in order to be valid 
and effective. Darling v. Mattoon 
wate Bank, 207 N.W. 254, 189 Wis. 


49. Cal.Adams v. 
Cal. 629. 


Ga.—Jones v. Morgan, 13 Ga. 515; 
Jackson v. Culpepper, 3 Ga. 569. 


Ind.—McConnell v. Robbins, 140 N. 
BH. 59, 193 Ind. 359. 


Ky.—Little’s Adm’r v. Sizemore, 
270 S.W. 729, 208 Ky. 185; Goad v. 
Lawrence, 68 S.W. 411, 24 Ky.L. 262. 


Mich.—In re MclIntyre’s Estate, 120 
N.W. 587, 156 Mich, 240, 14 Prob.Rep. 
Ann. 192. 


Pa.—Schuylkill Trust Co. v. Klemr, 
12 Pa.Dist.&Co. 44. 


Ont.—Re Donnell, [1930] 4 Dom.L. 
Ro 103% 


And see cases infra notes 51, 52. 


Lansing, 17 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 234-235] 


effectiveness,°° is not a will, even though enjoyment 
of such interest is postponed until the death of the 
maker,®! or is contingent on the survivorship of the 
An instrument which is not ambulatory 
Where the appar- 
ent character of an instrument is, or is not, that of 
a will, it should not be otherwise construed, unless its 
provisions, when harmonized if possible, are wholly 
inconsistent with its apparent character.>4 
to this rule, the courts will, wherever possible, con- 
strue an instrument to be a will, rather than a dis- 
position of another character,®® and, when it cannot 
be supported as such, will construe it to be a deed or 
some other valid transfer of property.®® 


[§ 235] b. Particular Instruments—(1) Deeds.*7 
The fact that a deed passes a present interest, even 


donee.>2 
and revocable cannot be a will.®3 


50. Pa.—In re McCune’s Estate, 
109 A. 156, 265 Pa. 5238. 


Tenn.—Jones v. Jones, 43 S.W.(2d) 
205, 163 Tenn. 237. 


Tex.—Maris v. Adams, (Civ.App.) 
166 S.W. 475 [mod on other grounds 
(Commn.App.) 213 S.W. 622]. 


eer ae Robinson, L.R. 1 P.&D. 


Ont.—Re Donnell, 
R. 1037. 


51. Christ v. Kuehne, 72 S.W. 537, 
172 Mo. 118; In re Griswold’s Estate, 
202 N.W. 609, 113 Neb. 256, 38 A.L.R. 
858; In re Diez’s-Will, 50 N.Y. 88; 
In re HWisenlohr’s Estate, 102 A. 117, 
258 Pa. 438. 


[a] Subscription payable at prom- 
isor’s death.—(1) A subscription con- 
tract is not rendered testamentary in 
character because the sum subscrib- 
ed is made due and payable at the 
promisor’s death. In re Griswold’s 
Estate, 202 N.W. 609, 113 Neb. 256, 38 
A.L.R. 858. (2) Subscriptions gen- 
erally see Subscriptions 60 C.J. p 951. 


52. In re Diez’s Will, 50 N.Y. 88. 


53. Little’s Adm’r v. Sizemore, 270 
S.W. 729, 208 Ky. 135; Ballard v. Bal- 
Jara: 26, Ohio. Cir.Ct:N-S. 490; In re 
Neil’s Estate, 226 P. 439, 111 Or. 282; 
Re Robinson, L.R. 1 P.&D. 384. 


Ambuiatory and revocable charac- 
bed of wills in general see supra § 
oe 


[1930] 4 Dom.L. 


54. Sutton v. Sutton, 216 S.W. 
1052, 141 Ark. 93. See to same effect 
McConnell v. Robbins, 140 N.E. 59, 
193 Ind. .359. 

55. In re Spitzer’s Estate, 237 P. 
739, 196 Cal. 301; Milledge v. Lamar, 
48.C.Eq. 617. 

56. Bryan v. Bradley, 16 Conn. 
474: Jacoby v. Nichols, 62 S.W. 734, 


2a Kyl. 205. 

57. Deeds generally see Deeds 18 
OFA an cre tI S¥a 

58. See Deeds § 6. 

59. See supra § 234. 

60. See supra § 224. 

61. See supra § 223. 


62. U.S.—Bowdoin College v. Mer- 
ritt, 75 F. 480 [appeal dism 18 S.Ct. 
415, 169 U.S. 551, 42 L.Ed. 850]. 


Ala.—Self v. Self, 103 So. 591, 212 


Ala. 512; Craft v. Moon, 75 So. 302, 
201 Ala. 11; Elmore y. Mustin, 28 
Ala. 309. 


Ariz.—Pass v. Stephens, 198 P. 712, 
22 Ariz. 461. 

Cal.—In re Hall’s Hstate, 84 P. 839, 
149 Cal. 143, 11 Prob.Rep.Ann. 503; 
Kenney v. Parks, 54 P. 251 [rev on 
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Subject 


other grounds 57 P. 772, 125 Cal. 146]. 


Colo.—Taylor v. Wilder, 165 P. 766, 
63 Colo. 282. 


N.E. 349, 336 Ill. 366, 73 A.L.R. 173. 


Ky.—Poynter v. Poynter, 268 S.W. 
582, 206 Ky. 836; Smith v. Scott’s 
Bix'’r, U5 0S W.7425" £6 Key. 64. 


Miss.—McDaniel v. Johns, 45 Miss. 
632; Wall v. Wall, 30 Miss. 91, 64 
Am.D, 147. 


joe ee ee peiaS v. Macrae, 57 S.W. 


Tex.—Willis v. Fiveash, (Civ.App.) 
297 -S.W. 509; “510° [rev on’ other 
grounds (Commn.App.) 1 S.W.(2d) 
585] [quot Cyc]; Willis v. Fiveash, 
(Civ.App.) 297 S.W. 209. 


Man.—Shinbane vy. Minuk, [1927] 3. 


Dom.L.R. 550. 
And see cases infra notes 63-99. 


63. Ala.—Self v. Self, 103 So. 591, 
212 Ala. 512; Henderson v. Hender- 
son, 97 So. 3538, 210 Ala. 73; Allumns 
v. Allumns, 94 So. 296, 208 Ala. 369; 
Turk v. Turk, 89 So. 457,. 206 Ala. 
312; Marsh v. Rogers, 87 So. 790, 205 
Ala. 106; Craft v. Moon, 75 So. 302, 
201 Ala. 11; Smith v. Davis, 75 So. 
22,199 Ala. 687; Josey v. Johnston, 73 
So. 27, 197 Ala. 482; Seay v. Huggins, 
70 So. 113, 194 Ala. 496; Mays v. Bur- 
leson, 61 So. 75, 180 Ala. 396; Whit- 
ten v. McFall, 26 So. 131, 122 Ala. 
619; Abney v. Moore, 18 So. 60, 106 
Ala. 131; Crocker v. Smith, 10 So. 258, 
94 Ala. 295, 16 L:R.A. 576; Sharp v. 
Hall, 5 So. 497, 86 Ala. 110, 11 Am.S.R. 
28; Walker v. Jones, 23 Ala. 448. 


Ariz.—Pass v. Stephens, 198 P. 712, 
22 Ariz. 461. 


Ark.—Cribbs v. Walker, 85 S.W. 244, 
74 Ark. 104; Bunch y. Nicks, 7 S.W. 
563, 50 Ark. 367. 


Cal.—Thompson v. Thompson, 267 
P. 375, 91 Cal.App. 554. 


Ga.—Beck y. Belcher, 157 S.E. 678, 
172 Ga. 491; Harber v. Harber, 108 
S.E. 520, 152 Ga. 98; Price v. Gross, 
96 S.E. 4, 148 Ga. 137; Shelton v. 
Edenfield, 96 S.E. 3, 148 Ga. 128; West 
v. Wright, 41 S.E. 602, 115 Ga. 277; 
Hester v. Young, 2 Ga. 31. 


Ind.—Timmons v. Timmons, 96 N.E. 
622, 49 Ind.App. 21. 


Kan.—Coburn v. Simpson, 170 P. 
383, 102 Kan. 234. 


Ky.—Philips v. Thomas Lumber 
Co., 22 S.W. 652, 94 Ky. 445, 15 Ky.L. 
219, 42 Am.S.R. 367. 


Mich.—Sprunger v. Ensley, 178 N. 
W. 714, 211 Mich. 103. 

Miss.—Knight v. Knight, 97 So. 481, 
133 Miss. 74; Edwards v. Smith, 35 
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though the possession or enjoyment thereof may be 
postponed,°* while a will passes no present interest 
at the time of its execution,®® but takes effect only 
upon the death of the testator,®® and until such time 
is ambulatory and revocable,*! establishes the essen- 
tial difference between the two instruments. 
determining whether a present interest is or is not 
passed, or attempted to be passed, by an instrument, 
and whether it is, accordingly, a deed or a will, the 
manifest intention of the maker is controlling ;°* 
but, as has been pointed out, there is no definite and 
uniform test by which the character of a particular 
instrument can be determined.®* 
guage of the instrument,®° the name applied to it by 
the maker,*® and his belief as to its nature and char- 
acter,°7 while proper to be considered, and entitled 


62 


In 


The form and lan- 


Miss. 197. 


N.C.—Phifer v. Mullis, 83 S.E. 582, 
167 N.C. 405. 


Okl.—Blackwell v. Lee, 15 P.(2d) 
514 160 ORT 733 


Pa.—Knoll v. Hart, 162 A. 228, 308 
Pa. 2:23, 


S.C.—Williams v. Sullivan, 31 S.C. 
Eq. 217; Jaggers v. Estes, 21 S.C.Eq. 
343, 49 Am.D. 674. 


Tenn.—Ellis v. Pearson, 58 S.W. 
318, 104 Tenn. 591; Johnson v. John- 
son, 52 S.W. 814, 103 Tenn. 32. 


Tex.—Faulk v. Faulk, 23 Tex. 653; 
Willis v. Fiveash, (Civ.App.) 297 S. 
W. 509, 510 [rev on other grounds 
(Commn.App.) 1 S.W.(2d) 585] [quot 
Cyc]; Belgarde v. Carter, (Civ.App.) 
146 S.W. 964. 


Eng.—Vincent v. Stansfeld, 4 Bro. 
Ch. 358, 29 Reprint 931, 2 Ves.Jr. 204, 
30 Reprint 595. 


- 64 Craft v. Moon, 75 So. 302, 201 
Ala. 11; Crocker v. Smith, 10 So. 258, 
94 Ala. 295, 16 L.R.A. 576. 


65. Ariz.—Pass v. Stephens, 198 P. 
712, 22-Ariz. 461. 


Cal.—tIn re Beffa’s Estate, 
616, 54 Cal.App. 186. 


Ga.—Wellborn v. Weaver, 
267, 63 Am.D. 235. 


Iowa.—Shaull v. Shaull, 166 N.W. 
301, 182 Iowa 770 [rev 160 N.W. 36]. 


N.C.—Phifer v. Mullis, 83 S.E. 582, 
167 N.C. 405. 


Pa.—Knoll v. Hart, 162 A. 228, 308 
Pa. 223; In re O’Connor’s Estate, 117 
AR Glee Zito ea oo te 


Tex.—Belgarde_ v. 
App.) 146 S.W. 964. 


W.Va.—Lauck v. Logan, 31 S.E. 986, 
45 W.Va. 251. 


66. Ala.—Henderson v. Henderson, 
97 So. 358, 210 Ala. 73; Whitten v. Mc- 
Fall, 26 So. 131, 122 Ala. 619; Abney 
v. Moore, 18 So. 60, 106 Ala. 131; 
Walker v. Jones, 23 Ala. 448. 


Ga.—Daniel v. Veal, 32 Ga. 589. 


Iowa. 166 N.W. 
301, 182 Iowa 770 [rev 160 N.W. 36]. 
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Tenn.—Stamper v. Venable, 97 S. 
W. 812, 117 Tenn. 557. 
Tex.—Chavez v. Chavez, 13 S.W. 


1018; Low v. Low, (Civ.App.) 172 S. 
W. 590. 


W.Va.—Lauck v. Logan, 31 S.E. 986, 
45 W.Va. 251. 


67. Daniel v. Veal, 32 Ga. 589; 
Hester v. Young, 2 Ga. 31; Low v. 
Low, (Tex.Civ.App.) 172 S.W. 590; 


awe v. Logan, 31 S.E. 986, 45 W.Va. 
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to some weight, are not conclusive,®® although an 
instrument which is not testamentary in form or sub- 
stance will not be treated as a will in the absence of 
collateral evidence to show that it was intended eas 
Hence it is the rule that an instrument, 
even though partly or wholly in the form of a deed, 


such.®9 


WILLS 


wills.74 


which is not to become operative until the maker’s 


68. See cases supra notes 65-67. 


69. Plymale v. Keene, 247 P. 554, 
76 Mont. 408; Johnson v. Johnson, 52 
SaWwrwecla 10S Menn isa. Compare 
Younge v. Moore, 32 S.C.L. 48 (holding 
that an instrument in the form of a 
deed, transferring property by the 
words “give, convey, and deliver,” 
with covenant of warranty, was to be 
treated as a deed, and could not be 
construed to be testamentary). 


70. U.S.—lIhihi v. Kahaulelio, 263 
F. 817. 


Ala.—Self v. Self, 103 So. 591, 212 
Ala. 512; Henderson v. Henderson, 97 
NOs Soon 2h! Ala. 7358 Craft Vv.) Moon, 
R5nSOn oO, e20l Ada, Wiis Seay: Vv. sue 
gins, 70 So. 113, 194 Ala. 496; Crocker 
Vv. Smith, 10: So. 258, 94 Ala. 295, 16 
IFA DG Jondan Ss Adm rived Ors 
dan, 65 Ala. 301; Daniel v. Hill, 52 
Ala. 430; Gillham v. Mustin, 42 Ala. 
365; Mosser v. Mosser’s Ex’r, 32 Ala. 
551; Dunn y. Mobile Bank, 2 Ala. 
152. , 


Cal.—Cohn v. Klein, 287 P. 459, 209 
Cal. 421; Cox v. Sehnerr, 156 P. 509, 
MiGeiCalawesids Bice. va Carey, Libi, P. 
138, 170: Cal. 804; Rice v. Carey, 151 
P. 135, 170 Cal. 748; Jeffers v. Hulen, 
HOO Ve Meso oz CalApp., 590% 


oe ee v. Bradley, 16 Conn. 
74. 

Ga.—Jennings v. Jennings, 160 S.E. 
405, 173 Ga. 428; Tyson v. Hutchin- 
son, 139 S.E. 519, 164 Ga. 661; Harber 
v. Harber, 108 S.BH. 520, 152 Ga. 98; 
Price _y. Gross, 96 S.B. 4, 148° Ga. 
137; Baxter v. Chapman, 94 S.E. 544, 
147 Ga. 438; Dye v. Dye, 33 S.E. 848, 
108 Ga. 741; Barnes vy. Stephens, 33 
S.E. 399, 107 Ga. 436; Donald v. Nes- 
bit, 15 S.BE. 367, 89 Ga. 290; Ward v. 
Campbell, 73 Ga. 97; Blackstock v. 
Mitchell, 67 Ga. 768; Sperber v. Bal- 
ster, 66 Ga. 317;. Bright v. Adams, 
51 Ga. 239; Brewer v. Baxter, 41 Ga. 
ZZ OAM. O05). Hall, Vv.) Brags 628 
Ga. 330; Johnson v. Yancey, 20 Ga. 
707, 65 Am.D. 646; Wellborn v. Weav- 
er, 17 Ga. 267, 63 Am.D. 235; Symmes 
v. Arnold, 10 Ga. 506; Cravy v. Raw- 
lins, 8 Ga. 450; Mallery v. Dudley, 4 


Ga. 52; Hester v. Young, 2 Ga. 31. 
Hawaii.Kapela v. Hoohoku, 4 
Hawaii 513. 


Ill.—Osgood v. McKee, 175 N.BE. 
786, 343 Ill. 470; Weir v. Hann, 134 
N.E. 52, 301 Ill. 422; Heiligenstein v. 
Schlotterbeck, 133 N.E. 188, 3800 Ill. 
206; Patterson v. McClenathan, 129 
N.E. 767, 296 Ill. 475; Argile v. Ful- 
ton, 129 N.E. 526, 295 Ill. 569; Nofftz 
v. Nofftz, 124 N.E. 838, 290 Ill. 36; 
Johnson v. Fulk, 118 N.E. 706, 282 
Ill. 328; Shipley v. Shipley, 113 N.E. 
906, 274 Ill. 506; Ackman vy. Potter, 
88 N.B. 231, 239 Ill. 578; Oswald v. 
Caldwell, 80 N.E. 131, 225 Ill: 224, 
Compare Linn v. Campbell, 124 N.B. 
622, 289 Ill. 347 (holding that an in- 
strument in the form of a deed, ex- 
pressed to take effect at the grantor’ s 
death, created a valid future interest, 
and was not testamentary). 


Ind.—Stroup v. Stroup, 39 N.E. 864, 
140 Ind. 179, 27 L.R.A. 523; Wheeler 


v. Loesch, 99 N.E. 502, 51 Ind.App. 
262; Timmons v. Timmons, 96 N.E. 
622, 49 Ind.App. 21. 


Iowa.—In re Bybee’s Hstate, 160 N 
W. 900, 179 Iowa 1089; Ransom v. 
Pottawattamie County, 150 N.W. 657, 
168 Towa 570; Haulman v. Haulman, 
145 N.W. 930, 164 Iowa 471; Wilson 
Me Carter, 109 N.W. 886, 132 Iowa 

2. 


Kan.—Purcell v. Baskett, 249 P. 671, 
121 Kan. 678; Ammon v. Ammon, 237 
P. 926, 119 Kan. 164; Noel v. Noel, 
199 P. 459, 109 Kan. 440; Chaplin v. 
Chaplin, 184 P. 984, 105 Kan. 481; 
Shulsky v. Shulsky, 157 P. 407, 98 
Kan. 69; Hazleton v. Reed, 26 P. 450, 
46 Kan. 73, 26 Am.S.R. 86; Reed v. 
Hazleton, 15°P:-177, 37 Kan. 32k. 


Ky.—Mason’s Guardian v. Soaper, 
23 S5W. (2d) 956,232 Ky. 525; Rudd 
v. Rudd, 214 S.W. 791; Taylor v. Pur- 
Cys TSS Wis 245, el le Key. £82 sonev. 
Halcomb, 124 S.W. 813, 136 Ky. 523. 


Md.—Hearn v. Purnell, 72 A. 906, 
110 Md. 458. 


Mass.—Landry v. Landry, 163 N.E. 
851, 265 Mass. 265; Smith v. Thayer, 
125 N.E. 171, 234 Mass. 214; Tewks- 
bury v. Tewksbury, 111 N.E. 394, 222 
Mass. 595. 


Mich.—Patrons’ Mut. Fire Ins. Co. 
of Michigan v. Holden, 230 N.W. 152, 
250 Mich. 408; In re Broffee’s Estate, 
172 N.W. 541, 206 Mich. 107; Moody 
v. Macomber, 124 N.W. 549, 159 Mich. 
65%, 134 AmiS-RY .755; | Leonard v. 
Leonard, 108 N.W. 985, 145 Mich. 563; 
Culy v. Upham, 97 N.W. 405, 135 Mich. 
131, 106 Am.S.R. 388; Lincoln v. Felt, 
92 N.W. 780, 182 Mich. 49; In re Lau- 
tenshlager’s Estate, 45 N.W. 147, 80 
Mich. 285. 


Miss.—Knight v. Knight, 97 oo 481, 
133 Miss. 74; Kelly v. Covington, gi 
So. 485, 119 Miss. 658; Martin v. Gra- 
ham, 75 So. 447, 114 Miss. 653; Cox 
v. Reed, 74 So. 330, 113 Miss. 488; 
Thomas-v. Byrd, 73 So. 725, 112 Miss. 
692; ‘Simpson v. McGee, 73 So. 55, 
112 Miss. 344; Cunningham v. Da- 
vis, 62 Miss. 366; Sartor v. Sartor, 39 
ees 760; Exum y. Canty, 34 Miss. 


Mo.—Gillespie v. Gillespie, 289 S. 
W. 5795) Kananyv.- Hogan, 270) ‘Suws 
646, 307 Mo. 269; Owen vy. Trail, 258 
S.W. 699, 302 Mo. 292; Coles v. Bel- 
ford, 232 S.W. 728, 289 Mo. 97; Hoh- 
enstreet v. Segelhorst, 227 S.W. 8@, 
285 Mo. 507; Headington v. Wood- 
ward, 214 S.W. 963; Goodale v. Evans, 


172) SW. 370; 263 Mo, 2193" Sims) va 
Brows Los: Saw. O24 252 MO. bss 
Terry. v. Glover: 139 SiW. 337) 0230 
Mo. 544; Givens v. Ott, 121 S.W. 
23, 222 Mo. 395; Aldridge v. Aldridge, 
101 S.W. 42, 202 Mo. 565; Griffin v. 
McIntosh, 75 S.W. 677, 176 Mo. 392; 
Murphy y. Gabbert, 66 S.W. 536, 166 
Mo, 596, 89 Am.S.R. 783; Miller v. 


Holt, 68 Mo. 584. 


Neb.—Pinkham vy. Pinkham, 76 N. 
W. 411, 55 Neb. 729. 


Nev.—Colé v. Nickel, 177 P. 409, 
43 Nev. 12 [aff 185 P. 565, 438 Nev. 12]. 


N.J.—Montgomery v. Varley, 144 A. 
183, 104 N.J.Eq. 83. 


N.Y.—Wuesthoff v. Germania Life 
Ins. Co., 14 N.E. 811, 107 N.Y. 580; 
Butler v. Sherwood, 188 N.Y.S. 242, 
196 App.Div. 603 [aft 135 N.E. 957, 233 
N.Y. (65015 “Perry vil Perry, 324 N-Y.S. 
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death, is not a deed, but is of testamentary charac- 
ter, and a will,*?° provided it is executed in conform- 
ity with the statutory requirements relating to 
On the other hand, an instrument which 
conveys or is sufficient to convey an interest pres- 
ently is a deed, and not a will,’? even though in part 


133; Boon v. Castle; 115 N-Y.S. 533) 
61 Mise. 474. 


N.C.—Phifer v. Mullis, 83 S.E. 582, 
167 N.C. 405; In re Belcher, 66 N.C. 
oh Henry’s Ex’r v. Ballard, 4 N.C. 

ae 


OklI.—Blackwell v. Lee, 15 P.(2d) 
574, 160 Okl. 73; Herren v. Herren, 4 
P.(2d) 92, 152 Okl. 281; -Nobell v. 
Town of Beaver, Ziel 420, 133 OkKl. 
247; Louthan v. Johnson, 239 P. 173, 
111 Okl. 170; Snodgrass v. Snodgrass, 
oo taag 237, 107 Ok1. 140, 52 A.L.R. 
al 5 


Or.—In re Neil’s: Estate, 226 P. 439, 
LTIMOF S282. 


Pa.—Knoll v. Hart, 162 A. 228, 308 
Pa. 223; In re O’Connor’s Estate, 117 
A. 61, 273 Pa. 391; Coulter v. Shelma- 
dine, 53 A. 688, 204 Pa. 120; Turner 
v. Scott, 51 Pa. 126; Roberts v. Brun- 
ner, 23 Pa.Dist. 717; Fellbush v. Fell- 
bush, ~3L—Pa.Co: 350: 


S.C.—Hydrick v. Hydrick, 141 S.E. 
156, 142 S.C. 531; Ingram v. Porter, 
15 S.C.L. 198; Singleton v. Bremar’s 
Adimix, 15 SiGe 12, .itAm-sDa oor 
Babb v. Harrison, 30 S.C.Eq. 111, 70 
Am.D. 203; Jaggers v. Estes, 21 S.C. 
Eq. 3438, 49 Am.D. 674; Welch v. Ki- 
nard, 17°S.C.Eig. 256. 


8.D.—Trumbauer v. Rust, 154 N.W. 
SOL. 36 0S:D. 80h, 11) AV LER: 10. 


Tenn.—EHllis v. Pearson, 58 S.W. 
318, 104 Tenn. 591; Armstrong v. 
Armstrong, 4 Baxt. 357; Watkins v. 
Dean, 10 Yerg. 321, 31 Am.D. 583. 


Tex.—Carlton v. Cameron, 38 Am. 
R. 620, 54 Tex. 72; Ellisen v. Keese, 
25 Tex.Suppl. 84; Millican v. Milli- 
can, 24 Tex. 426; Belgarde v. Carter, 
(Civ.App.) 146 S.W. 964; De Bajlige- 
thy v. Johnson; 56 S.W. 95, 23 Tex. 
Civ.App. 272; Naugher v. Patterson, 
28 S.W. 582, 9 Tex.Civ.App. 168; Wren 
v. Coffey, (Civ.App.) 26 S.W. 142. 


Va.—Mumpower v. Castle, 104 S.E. 
NOG 12.8) Var ole 


Wash.—Young’' vw O’Donnell, 224 
P. 682, 129 Wash. 219; In re Edwall’s 
Estate, 134 P. 1041, 75 Wash. 391. 


W.Va.—Roberts v. Coleman, 16 S.E. 
482, 37 W.Va. 148. 


Man.—Shinbane vy. Minuk, [1927] 8 
Dom.L.R. 550. 


[a] Inclusion in deed of provision 
making it void if gramtee dies before 
grantor.—The inclusion, in an instru- 
ment in the ordinary form of a war- 
ranty deed, of a provision that it 
shall be null and void in case the 
grantee dies before the grantor ren- 
ders the instrument testamentary in 
character and invalid where not wit- 
nessed in the manner required for 
wills. Chaplin y. Chaplin, 184 P. 984, 
105 Kan. 481. 


[b] Addition of a seal to a writing 
intended for a will does not make it 
a deed. Wuesthoff v. Germania L. 
Ins. Co., 14 N.E. 811, 107 N.Y. 580. 


71. Statutory requirements as to 
o,ouuee in general see infra §§ 273— 


72. Ala.—Self v. Self, 103 So. 591, 
212 “Alay 5123" Cox wa Parker, 101 So. 
657, 212 Ala. 35; Henderson v. Hen- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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its form or language is more appropriate to a will,"* 
and although the maker reserves a life interest in the 


derson, 97 So. 353, 210 Ala. 73; Josey 
v.. Johnston, 73 So: 27, 197 Ala. 482; 
Mays v. Burleson, 61 So. 75, 180 Ala. 
396; Griswold v. Griswold, 42 So. 554, 
148 Ala. 239, 121 Am.S.R. 64, 12 Prob. 
Rep.Ann. 474; Harper v. Reaves, 32 
So. 721, 132 Ala. 62&; Gillham v. Mus- 


tin, 42 Ala. 365; Gregory v. Walker, 
Ha nig 26; Thompson y. Johnson, 19 
Ala. 59. 


Ariz.—Pass v. Stephens, 198 P. 712, 
22 Ariz. 461. 


Ark.—Pelt v. Dockery, 3 S.W.(2d) 
62, 176 Ark. 418; Cribbs v. Walker, 85 
S.W. 244, 74 Ark. 104; Bunch v. Nicks, 
7 S.W. 563, 50 Ark. 367. 


Cal.—In re Hall’s Estate, 84 P. 839, 
149 Cal. 143, 11 Prob.Rep.Ann. 503. 


Colo.—Trautman vy. Kranz, 165 P. 
764, 63 Colo. 297. 


Ga.—Jennings vy. Jennings, 160 S. 
BE. 405, 173 Ga. 428; Beck v. Belcher, 
157 S.H. 678, 172-Ga. 491; Harber v. 
Harber, 108 S.E. 520, 152 Ga. 98; Price 
We anoss 96 05.8.) 4 Ae. Ga. 3's 
Hughes v. Hughes, 69 S.E. 818, 135 
Ga. 468; Kytle v. Kytle, 57 S.E. 748, 
128 Ga. 387; Kaufman vy. Ehrlich, 21 
S.E. 377, 94 Ga. 159; Watson v. Wat- 
son, 22 Ga. 460. 


Ill.—White v. Smith, 169 N.E. 817, 
338 Ill. 23; Nowakowski v. Sobeziak, 
£10 N-ES 809, 270 Ill. 622: 


Ind.—Kokomo Trust Co. v. Hiller, 
116 N.E. 332, 67 Ind.App. 611; Tim- 
mons v. Timmons, 96 N.E. 622, 49 Ind. 
App. 21; Tansel v. Smith, 93 N.E. 548, 
94 N.E. 890, 49 Ind.App. 263. 


Iowa.—Schillinger v. Bawek, 112 
N.W. 210, 135 Iowa 131; Cone v. Cone, 


92 N.W. 665, 118 Iowa 458. 
Kan.—Smith vy. Roscoe, 287 P. 596, 
130 Kan. 595; Reed v. Hazleton, 15 


Py aii, 34 Kan. 321, 


Ky.—Taylor v. Purdy, 151 S.W. 45, 
151 Ky. 82; Smith v. Scott’s Ex’r, 151 
SW. 42, 151 “Ky. 64: 


Mass.—O’Loughlin y. Prendergast, 
168 N.E. 96, 269 Mass. 41. 


Mich.—Mayhew vy. Wilhelm, 229 N. 
W. 459, 249 Mich. 640; Cline v. Cline, 
197 N.W. 502, 226 Mich. 378; Elliott 
v. Cheney, 150 N.W. 163, 183 Mich. 
561; In re McIntyre’s Estate, 120 N. 
W. 587, 156 Mich. 240. 


Minn.—Brown v. Atwater, 25 Minn. 
520. 


Miss.—Knight v. Knight, 97 So. 481, 
133 Miss. 74; Rogers v. Rogers, 43 
So. 434, 946; Wall v. Wall, 64 Am.D. 
147, 30 Miss. 91. 


Mo.—Hohenstreet v. Segelhorst, 227 
S.W. 80, 285 Mo. 507; Crites v. Crites, 
225 S.W. 990; Burkey v. Burkey, 175 
S.W. 623; Christ v. Kuehne, 72 S.W. 
537, 172 Mo. 118. 


N.Y.—Diefendorf v. Diefendorf, 8 
INVEOmolvetat, 30 IN. a37o, laa Nox: 
100]; In re Hill’s Estate, 215 N.Y.S. 
655, 126 Misc. 768. 


N.C.—Robinson y. Ingram, 35 S.E. 
612,126 N.C. 327. 


Or.—Beebe v. McKenzie, 24 P. 236, 
19 Or. 296. 


Pa.—Knowlson v. Fleming, 30 A. 
519, 165 Pa. 10; Mattocks v. Brown, 
103 'Pa%s 16: 


S.D.—Jones v. Jones, 108 N.W. 23, 
20 S.D. 632. 


Tex.—Faulk v. Faulk, 23 Tex. 653; 
Hammett vy. Farrar, (Commn.App.) 
29 S.W.(2d) 949 faff (Civ.App.) 8 S.W. 
(2d) 236]; Willis v. Fiveash, (Civ. 
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App.) 297 S.W. 509, 510 [rev on other 
grounds (Commn.App.) I S.W.(2d) 
585] [quot Cye]; Jung v. Petermann, 
(Civ.App.) 194 S.W. 202; Stevens v. 
Haile, (Civ.App.) 162 S.W. 1025; Bel- 
garde v. Carter, (Civ.App.) 146 S.W. 
964; Jenkins v. Adcock, 27 S.W. 21, 
5 Tex.Civ.App. 466. 


Fou. Ala —DPurk v.. Uruk, 89 So, 457, 
206 Ala. 312. 


Ga.—Jones v. Lingo, 48 S.B. 190, 120 
Ga. 693. 


Hawaii.—Kalihilihi v. Kaina, 5 Ha- 
he 330; Kahui v. Lauki, 5 Hawaii 
96. 


Ky.—Ward v. Ward, 48 S.W. 411, 
104 Ky. 857, 20 Ky.L. 986, 4 Prob. Rep. 
Ann. 245; Pennington v. Lawson, 65 
S.W. 120, 28 Ky.L. 1340. 


Miss.—Brinson v. Sandifer, 42 So. 
89, 90 Miss. 41, 12 Prob.Rep.Ann. 473. 


Ne ay Ee v. Liverman, 29 N. 


S.C.—Folk v: Varn, 30 S.C.Eq. 308. 


S.D.—Evenson v. Webster, 53 N.W. 
747, 3 S.D. 382, 44 Am.S.R. 802. 


And see cases infra notes 73-83. 


Tex.—Chavez v. Chavez, 13 S.W. 
1018; Faulk v. Faulk, 23 Tex. 653; 
Willis v. Fiveash, (Civ.App.) 297 S.W. 
509, 510 {rev on other grounds 
(Commn.App.) 1 S.W.(2d) 585 and 
quot Cyc]; Parker y. Stephens, (Civ. 
App.) 39 S.W. 164. 


[a] Sufficient number of witnesses 
for will.—aA deed is not converted in- 
to a will by the fact that the number 
of witnesses is sufficient for a will, 
where the character of the instru- 
ment is not otherwise doubtful. 
donee v. Lingo, 48 S.E. 190, 120 Ga. 


74. Ala.—Self v. Self, 103 So. 591, 
912 Ala. 512; Allumns v. Allumns, 94 
So. 296, 208 Ala. 369; Glover v. Webb, 
88 So. 675, 205 Ala. 551; Marsh v. Rog- 
ers, 87 So. 790, 205 Ala. 106; Craft v. 
Moon, 75 So. 302, 201 Ala. 11; Phillips 
v. Phillips, 65 So. 49, 186 Ala. 545, 
Ann.Cas.1916D 994; Graves v. Wheel- 
er, 61 So. 341, 180 Ala. 412; Mays v. 
Burleson, 61 So. 75, 180 Ala. 396; 
Adair v. Craig; 33° Se. 902, 135 Ala. 
332; Griffith v. Marsh, 5 So. 569, 86 
Ala. 302; Trawick v. Davis, 5 So. 83, 
85 Ala. 345; Elmore v. Mustin, 28 Ala. 


309. 


Ark.—Tribble v. Tribble, 293 S.W. 
705, 173 Ark. 561; Sutton v. Sutton, 
216 S.W. 1052, 141 Ark. 93; Cribbs v. 
Walker, 85 S.W. 244, 74 Ark. 104; 
Bunch v. Nicks, 7 S.W. 563, 50 Ark. 
367; Galloway v. Devaney, 21 Ark. 
526. 


Cal.—Tennant v. John Tennant 
Memorial Home, 140 P. 242, 167 Cal. 
570; In re Hall’s Estate, 84 P. 839, 
149 Cal. 148, 11 Prob.Rep.Ann. 503; 
Kenney v. Parks, 54 P. 251 [rev reh 
Vint grounds 57 P. 772, 125 Cal. 
146]. 


Ga.—Jennings v. Jennings, 160 S. 
E. 405, 173 Ga. 428; Montgomery v. 
Reeves, 146 S.E. 311, 167 Ga. 623; 
Livingston v. Aldridge, 138 S.E. 78, 
164 Ga. 201; McHenry v. McHenry, 
108 S.E. 522, 152 Ga. 105; Harber v. 
Harber, 108 9S. 520, Lo2) Ga. 98; 
Crawford v. Thomas, 104 S.E. 211, 150 


Ga. 485; Shelton v. Edenfield, 96 S. 
BH. 3, 148 Ga. 128; Mays v. Fletcher, 
725 S:e 1408, lor. Gari2i- >. Pruett v: 


Cowsart, 72 S.E. 30, 1386 Ga. 756; Car- 
ter v. Walden, 71 S.E. 1047, 1386 Ga. 
700; Isler v. Griffin, 67 S.B. 854, 134 
Ga. 192; Sharpe v. Mathews, 51 S.E. 
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property, or otherwise postpones the enjoyment of 
the interest granted until his death,‘* or reserves a 


706, 123 Ga..794; Jones v. Lingo, 48 
S.E. 190, 120 Ga. 693; Griffith v. 
Douglas, 48 S.H. 129, 120 Ga. 582; 
Watkins v. Nugen, 45 S.E. 262, 118 
Ga. 372; Brice v. Sheffield, 44 S.E. 
8438, 118 Ga. 128; Guthrie v. Guthrie, 
31 S.E. 40, 105 Ga. 86; Owen v. Smith, 
18 S.E. 527, 91 Ga. 564; Worley v. 
Daniel, 16 S.E. 938, 90 Ga. 650; Seals 
v. Pierce, 10 S.E. 589, 83 Ga. 787, 20 
Am.S.R. 344; White v. Hopkins, 4 
S.E. 868, 80 Ga. 154; Williams v. 
Tolbert, 66 Ga. 127; Bass v. Bass, 52 


‘Ga. 5381; Johnson v. Hines, 31 Ga. 720; 


Moye v. Kittrell, 29 Ga. 677; Meek v. 
Holton, 22 Ga. 491; Bunn v. Bunn, 
22 Ga. 472; McGlawn v. McGlawn, 
17 Ga. 234; Robinson v. Schly, 6 Ga. 
bya ltsys 


Ill.—Oard v. Dolan, 151 N.E. 244, 
320 Ill. 371; Heiligenstein v. Schlot- 
terbeck, 133 N.E. 188, 300 Ill. 206; Bul- 
lard v. Suedmeier, 126 N.E. 117, 291 
Ill. 400; Linn v. Campbell, 124 N.E. 
622, 289 Ill. 347; Hudson v. Hudson, 
122 NE. 497, 2387 Tl.) 2365" Younzsv- 
Payne, 119 N.E. 612, 283 Ill. 649; Craig 
v. Rupeke, 113 N.E. 928, 274 Ill. 626; 
Spencer v. Razor, 96 N.E. 300, 251 Ill. 
278; Ackman v. Potter, 88 N.E. 231, 
239 Ill. 578; White v. Willard, 83 N. 
E. 954, 232 Ill. 464; Bowler v. Bowler, 
52 N.E. 437, 176 Ill. 541; Latimer v. 
Latimer, 51 N.E. 548, 174 Ill. 418; 
Harshbarger v. Carroll, 45 N.E. 565, 
163 Ill. 636. 


Ind.—Kelley v. Shimer, 53 N.E. 233, 
152 Ind. 290; Wilson v. Carrico, 40 
N.E. 50, 140 Ind. 533, 49 Am.S.R. 213; 
Cates v. Cates, 34 N.E. 957, 135 Ind. 
272; Spencer v. Robbins, 5 N.E. 726, 
106 Ind. 580; Kokomo Trust Co. v. 
Hiller, 116 N.E. 332, 67 Ind.App. 611; 
Wheeler v. Loesch, 99 N.E. 502, 51 
Ind.App. 262; Tansel v. Smith, 93 N. 
BH. 548, 94 N.E. 890, 49 Ind.App. 263; 
Timmons v. Timmons, 96 N.E. 622, 49 
Ind.App. 21. 


Iowa.—Bardsley v. Spencer, 244 N. 
W. 275; Keck v. McKinstry, 221 N.W. 
851, 206 Iowa 1121; Hali v. Hall, 218 
N.W. 35, 206 Iowa 1; Goodman v. 
Andrews, 213 N.W. 605, 203 Iowa 979; 
Johnson v. Lavene, 192 N.W. 885, 196 
Iowa 471; Leonard v. Wren, 169 N.W. 
621, 184 Iowa 1339; Meyer v. Storten- 
becker, 165 N.W. 456, 184 Iowa 441; 
Shaull v. Shaull, 166 N.W. 301, 182 
Iowa 770 [rev 160 N.W. 36]; Ransom 
v. Pottawattamie County, 150 N.W. 
657, 168 Iowa 570; Prindle v. Iowa 
Soldiers’ Orphans’ Home, 133 N.W. 
106, 153 lowa 234; Lefebure v. Lefe- 
bure, 121 N.W. 1025, 143 Iowa 293; 
Saunders v. Saunders, 88 N.W. 329, 
115 Iowa 275; Craven v. Winter, 38 
Iowa 471. 


Kan.—Pentico v. Hays, 88 P. 738, 75 
Kan. 76, 9 L.R.A.N.S. 224; Love v. 
Blauw, 59 P. 1059, 61 Kan. 496, 78 Am. 
S.R. 334, 48 L.R.As 25? [rev 5% PB: 
258, 9 Kan.App. 55]; Reed v. Hazle- 
ton, 15 P. 177, 37 Kan. 321; Bevins v. 
Phillips, 51 P. 59, 6 Kan.App. 324. 


Ky.—Parker v. Archibald, 279 S.W. 
979, 212 Ky. 567; Campbell v. Camp- 
bell, 268 S.W. 588, 207 Ky. 17; Snyder 
v. General Conference Board of. Edu- 
cation of M. EB. Church South, 266 S. 
W. 661, 205 Ky. 812; McCormick v. 
Security Trust Co. of Lexington, 211 
S.W. 196, 184 Ky. 25; Wood v. Moss, 
195 S.W. 1077, 176 Ky. 419; Rawlings 
v. McRoberts, 25 S.W.. 604, 95 Ky. 
846, 15 Ky.L. 771; Eckler v. Robin- 
son, 96 S.W. 845, 29 Ky.L. 1038. 


Mich.—Cook v. Sadler, 183 N.W. 
82, 214 Mich. 582; Reed v. Brown, 151 
N.W. 592, 184 Mich. 515; Ultz v. Up- 
ham, 143 N.W. 66, 177 Mich. 351; In 
re McIntyre’s Hstate, 120 N.W. 587, 
156 Mich. 240. 
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power of disposition during his lifetime,’® or exacts 
of the grantee a promise to reconvey the property if 
injuries or illness from which the grantor is suffer- 
ing shall not prove fatal,“® or requires the grantee to 
eare for or support the grantor during his life,’” or 
to do acts, some of which cannot or are not to be 
performed until after the grantor’s death;7* and the 
fact that the instrument is executed contemporane- 
ously with a will,’® or contains a reference to a will 
theretofore made,*®° or recites that it is made in heu 


Minn.—Hagen v. Hagen, 161 N.W. 
380, 186 Minn. 121, L.R.A.1917C 964. 


Miss.—Graham v. Triplett, 114 So. 
621, 148 Miss. 299; Johnson v. Seely, 
103 So. 499, 139. Miss. 60; Myers v. 
Viverett, 70 So. 449, 110 Miss. 334. 


Mo.—Owen v. Trail, 258 S.W. 699, 
302 Mo. 292; McAlister v. Pritchard, 
230 S.W. 66, 287 Mo. 494; Hudspeth 
v. Grumke, 214 S.W. 865; Dawson v. 

“™Maylor;, 214 S.W. 852; Wimpey ov. 

Ledford, 177 S.W. 302, 11 ALR. 7; 
Priest v. McFarland, 171 S.W. 62, 262 
Mo. 229; Sims v. Brown, 158 S.W. 624, 
252 Mo. 58; O’Day v. Meadows, 92 Ss. 
W. 637, 194 Mo. 588, 112 Am.S.R. 542; 
Dozier v. Toalson, 79 S.W. 420, 180 
Mo. 546, 102 Am.S.R. 586; Stubbins v. 
State Farmers’ Mut. Ins. Co. of Mis- 
souri, (App.) 229 S.W. 407. 


Mont.—Plymale y. Keene, 
554, 76 Mont. 403. 


N.C.—Phifer v. Mullis, 83 S.E. 582, 
167 N.C. 405. 


Okl.—Blackwell v. Lee, 15 P.(2d) 
574, 160 Okl. 73; Snodgrass v. Snod- 
grass, 231 P. 237, 107 Okl. 140, 52 A.L. 
Boe, ley 


Or.—-Nalley v. First Nat. Bank, 293 
Peet, 296 Ee. 61, 135 Or: 409, T6VAC LER. 
625; Allen v. Hendrick, 206 P. 733, 104 
Or. 202; Deckenbach vy. Deckenbach, 
P80MPA29,°65) Or. 160! 


Pa.—Knoll v. Hart, 162 A. 228, 308 
Pa. 223; Muntz v. Whitcomb, 40 Pa. 
Super. 553; Anspach v. Lightner, 31 
Pa.Super. 218; Nixon v. Frick Coke 
Wo. 271) ba,Co, 1503 


S.cC.—Hydrick v. Hydrick, 141 S.E. 
156, 142 S.C. 581; Cook v. Cooper, 38 
S.E. 218, 59 Sic. 560; Harris v. 
Saunders, 21 S.C.Eq. 370 note; Daw- 
son v. Dawson, 14 S.C.Eq. 248. 


S.D.—Trumbauer v. Rust, 154 N.W. 
LO sors uo od, Lis A Lak, 10; 


Tenn.—Wall’s Adm’r v. Ward, 2 
Swan 648; Horn v. Broyles, (Ch.App.) 
62, S.W. 297. 


Tex -—=—rtart ve Rust, 46 ‘Tex. 556% 
Turner v. Montgomery, (Commn. 
App.) 293 S.W. 815 [aff (Civ.App.) 286 
S.W. 624]; North v. North, (Civ.App.) 
2 S.W. (24) 481; Willis v. Fiveash, 
(Civ.App.) 297 S.w. 509, 510) [rev :on 
other grounds (Commn. ‘App.) 1 S.W. 
(2d) 585] [auot Cyc]; Turner v. 
Montgomery, (Civ.App.) 286 S.W. 624 
[aff (Commn.App.) 293 S.W. 815]; 
Texas Pacific Coal & Oil Co. v. Bruce, 
(Civ.App.) 233 S.W. 535; Lovenskoild 
vy. Casas, (Civ.App.) 196 S.W. 629; 
‘Low v. Low, (Civ.App.) 172 S.W. 590; 
Emerson v. Rice, (Civ.App.) 165 S.W. 
471; Emerson vy. Pate, (Civ.App.) 165 
SW. 469; Stevens v. Haile, (Civ. 
App.) 162 "S.W. 1025; Belgarde v. Car- 
ter, (Civ.App.) 146 S.W. 964; Wright 
vy. Giles, 129 S.W.. 1163, 60 Tex.Civ. 
App. 550; Freeman v. Jones, 94 S.W. 
1072, 43 Tex.Civ.App. 332; McLain v. 
Garrison, 88 S.W. 484, 89 'S.W. 284, 39 
Tex.Civ.App. 431; Martin v. Faries, 
55 S.W. 601, 22 Tex.Civ.App. 539; Mat- 
thews v. Moses, 52 S.W. 113, 21 Tex. 
Civ.App. 494; Leslie v. McKinney, 
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(Civ.App.) 38 S.W. 378; Carpenter v. 
Hannig, (Civ.App.) 34 S.W.. 774; 
Chrisman vy. Wyatt, 26 S.W. 759, 7 
Tex.Civ.App. 40. 


W.Va.—Lauck v. Logan, 31 S.E. 986, 
45 W.Va. 251, 4 Prob.Rep.Ann. 207. 


Wis.—Jones v. Caird, 141 N.W. 228, 
153 Wis. 384, Ann.Cas.1914A 88. 


Wyo.—Watts v. Lawrence, 185 P. 
719, 188 P. 34, 26 Wyo. 367 


Ont.—Simpson v. Hartman, 27 U.C. 
Q.B. 460. 


Deeds of trust postponing enjoy- 
ment see infra § 241. 


75. Tennant v. John Tennant Me- 
morial Home, 140 P. 242, 167 Cal. 
570; Smith v. Smith, 145 S.E. 661, 167 
Ga. 368. 


Reservation of power of disposition 
in general see Powers 8§ 14, 15. 


76. Szymezak v. Szymezak, 138 N. 
H. 218, 303 Til. 541. 


77. Allumns vy. Allumns, 94 So. 
296, 208 Ala. 369; Phifer v. Mullis, 
83 S.-H. 582, 167 N.C. 405. 


Contracts for support as testamen- 
tary see infra § 238. 


Instrument creating trust for sup- 
port of settlor for life as will see in- 
fra § 241 


78. Cal.—Ellis v. Funk, 163 P. 332, 
32 Cal.App. 426. 


Mich.—Reed vy. Brown, 
592, 184 Mich. 515. 


Mo.—Southern y. Southern, 52 S.W. 
(2d) 868. 


Vt.—Straw v. Mower, 130 A. 687, 99 
Wts 565 


Wyo.—Watts v. Lawrence, 
719, 188 P. 34, 26 Wyo. 367. 


79. Wheeler v. Loesch, 99 N.E. 502, 
51 Ind.App. 262; Saltzsieder v. Saltz- 
sieder, 153 N.Y.S. 78, 167 App.Div. 891 
[rev on other grounds 114 N.E. 856, 
219 N.Y. 523]; In re Kueter’s Estate, 
it N.W. 625, 45 S.D. '841,, 21 ATR: 

0. 


80. Tillman y. City of Carthage, 
247 S.W. 992, 297 Mo. 74. 


61. Young v. Payne, 119 N.E. 612, 
283 Ill. 649. 


82. Pass v. Stephens, 198 P. 712, 22 
Ariz. 461. 


83. O’Loughlin v. Prendergast, 168 
N.E. 96, 269 Mass. 41. 


84. Ala.—Griswold v. Griswold, 42 
So. 554, 148, Ala. 239, 1121, Am.S.R. 
64, 12 Prob.Rep.Ann. 474; Abney v. 
Moore, 18 So. 60, 106 Ala. 131; Gold- 
ing v. Golding’s Adm’r, 24 Ala. 122. 
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Ariz.—Schornick v. Schornick, 
P. 89%, 25 Ariz, 663, 31 A.LaR. 159. 


Ark.—Pelt v. Dockery, 3 S.W.(2d) 
62,, 176. Ark. “41/85 


Cal.—Driscoll v. Driscoll, 77 P. 471, 
143 Cal. 528. 


Colo.—Phillips v. Phillips, 71 P. 
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of a will,81 does not make it testamentary in char- 
acter, nor does the fact that the grantee does not 
take possession of the property conveyed until after 
the grantor’s death,®? or that the instrument is not 
sooner recorded.** 
form of, and otherwise sufficient as, a 
rily makes it operative as such, and not as a will,** 
even though the delivery is to a third person, to hold 
it until the grantor’s death,’ except where the gran- 
tor reserves control over the deed or power to recall 


Delivery of an instrument in the 
deed ordina- 


363, 30 Colo. 516. 


Ga.—Jennings v. Jennings, 160 S.E. 
405, 173 Ga. 428; Livingston y. Ald- 
ridge, 138 S.E. 78, 164 Ga. 201; Collier 
v. Carter, 91. S.HL. 551, °146 Ga. 476% 
Brice v. Sheffield, 44 S.E. 843, 118 Ga. 
a8) | Ounehi oes v. Youngblood, 74 


Ill.—Oard -v. Dolan, 151 N.E. 244, 
o20n LI. Bites ‘Heiligenstein v. Schlot- 
terbeck, 133 N.B. 188, 300 Ill. 206. 


Ind.—Owen y. Williams, 15 N.E. 
678, 114 Ind. 179. 


Mo.—Headington y. Woodward, 214 
S.W. 963. 


S.C.—Bethea v. Allen, 85 S.E. 903 
101 S:C. 3503 Harris’ v. Saunders, Zi 
S.C.Eq. 370 note. 


Tex.—Turner Montgomery, 
(Commn.App.) 293 Sw. 815 [aff (Civ. 
App.) 286 S.W. 624]; Willis v. Fi- 
veash, (Civ.App.) 297 S.W/28 509, 510 
[rev on other grounds (Commn.App.) 
1 S.W.(2d) 585] [quot Cyc]; Billings 
Vv. Warren, 50°. S.W. 625, 21 Tex.Civ. 
App. 77. 


And see cases infra note 85. 


[a] Even though maker told 
draftsman he wanted to make a will, 
an instrument purporting on its face 
to be a deed, and delivered, will be 
held to be a deed. Griswold v. Gris- 
wold, 42 So. 554, 148 Ala. 239, 121 
Am.S.R. 64, 12 Prob.Rep.Ann. 474. 


[b] Although conditioned that it 
shall not be recorded until after gran- 
tor’s death a conveyance duly deliv- 
ered is valid as a deed and is not tes- 
tamentary. Schornick v. Schornick, 
220 P. 397, 25 Ariz. 568, 31 A.L.R. 159. 


85. Ark.—Brown v. Brown, 203 S. 
W. 1009, 184 Ark. 380. 


Cal.—Manwell vy. Board of Home 
Missions and Church Extension of 
M. EE. Church, 10 Pla) 787, 1:22) Calk 
App. 599. 


Ill.— Osgood v. McKee, 175 N.E. 786, 
343 Ill. 470; Hudson v. Hudson, 122 
N.E. 497, 287 Ill. 286; German- Ameri- 
ean Nat. Bank of Lincoln v. Martin, 
115 N.E. 721, 277 Ill. 629; Thurston 
v. Tubbs, 100 N.E. 947, 257 Ill. 465; 
tiers Swearingen, 65 N.E. 426, 199 


Ind.—St. Clair v. Marquell, 67 N. 
E. 693, 161 Ind. 56, 8 Prob.Rep.Ann. 
7393 Stout v. Rayl, 45 N.E. 515, 146 
Ind. 379. 


Iowa.—Shaull v. Shaull, 166 N.W. 
801, 182 Iowa 770 [rev 160 N.W. 36]. 


Mich.—Johnson v. Becker, 231 N.W. 
96, 251 Mich. 132; McKenzie v. Mur- 
ray, 188 N.W. 736, 215 Mich. 167. 


Minn.—Hagen v. Hagen, 161 N.W. 
880, 186 Minn. 121, L.R.A.1917C 964; 
Dickson v. Miller, 145 N.W. 112, 124 
Minn. 346.' 


Mo.—Southern v. Southern, 52 §S. 
we (2d) 868; Crites v. Crites, 225 S.w. 


N.Y.—Deifendorf vy. Deifendorf, 30 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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it,° or the delivery to the grantee is made condition- 
al upon the grantor dying before him.87 
er hand, a want of delivery, preventing the instru- 
ment from taking effect as a deed, 
allows it to operate as a will,®® but not where there is 
no proof of an intention that it should operate as 


such,®° or where it was designed 


the maker to operate only as a deed. 
ment is inoperative as either a will or a deed, where 
it is invalid as a will because not executed in compli- 
ance with statute,°? and as a deed because not. de- 
livered®® or not passing a present interest.°4 
an instrument can have no operation as a deed, but 
may have as a will, or vice versa, it is the policy of 


the courts in doubtful cases so to 


Neb 875, 5182 N.Y. 100°) Rankén “v: 
Donovan, 61 N.Y.S. 542, 46 App.Div. 
225 [Laff 60 N.H. 1119, 166 N.Y. 626]. 


Or.—Jackson v. Jackson, 135 P. 201, 
67 Or. 44, Ann.Cas.1915C 373. 


Delivery of deed to third person to 
be held until grantor’s death in gen- 
eral see Deeds § 114. 


86. . U.S.—Pickens v. Merriam, 274 
F. 1 [cert den 42 S.Ct. 168, 257 U.S. 
656, 66 L.Ed. 419]. 


Cal.—Northern California Confer- 
ence Ass’n of Seventh Day Adven- 
tists v. Smith, 285 P. 314, 209 Cal. 26. 


Ill.— Weir v. Hann, 134 N.E. 52, 301 
Tll. 422. 


N.Y.—Gridley v. Home Ins. Co., 236 
N.Y.S. -205, 226 App.Div. 596 [aff 173 
N.Y 899, 254 NUY. 6357. 


Tex.—Eckert v. Stewart, (Civ. App.) 
207 S.W. 317. But see Henry v. Phil- 
lips; 151 S:W. 9533, 105 Tex. 459 [rev 
(Civ.App.) 135 S.W. 382] (holding 
that it is immaterial, so far as relates 
to the purpose and effect of a deed 
deposited with a third person to be 
delivered to the grantee on the gran- 
tor’s death, whether the grantor re- 
served or retained control over it). 


Wash.—Rhines vy. Young, 166 P. 
642, 97 Wash. 437. 
Wis.—Zimmerman vy. Zimmerman, 


161 N.W. 369, 165 Wis. 146. 


See Landry v. Landry, 163 N.E. 851, 
265 Mass. 265 (holding that where the 
deed is delivered to the third person 
as depositary for the grantor, and 
not as agent or trustee for the gran- 
tee, such delivery does not effectuate 
it as a deed or prevent it from being 
invalid as an attempted testamentary 
disposition). 


[a] Deed deposited for delivery to 
grantee if grantor makes no other 
disposition.—Where a grantor deliv- 
ers a deed to a depositary intending 
that it shall be delivered to the gran- 
tee in case the grantor makes no oth- 
er disposition of the property before 
his death, the intended disposition 
of the property by such deed is am- 
bulatory until the death of the gran- 
tor and can be accomplished only by 
an instrument conforming to the stat- 
ute of wills. Weir v. Hann, 134 N.E. 
52, 301 Ill. 422. 


87. Thompson v. Thompson, 267 P. 
875, 91 Cal.App. 554. 


88. See Deeds § 94. 


g9. Ala.—Abney v. Moore, 18 So. 
60, 106 Ala. 131. 


Cal.—In re Beffa’s Hstate, 201 P. 
616, 54 Cal.App. 186. 
Ga.—Nichols v. Chandler, 55 Ga, 


369. 
Ill.—Blackman v. Preston, 15 N.E. 


WILLS 


On the oth- 


88 in some cases 


and intended by 
An instru- 


Where 


construe it as to | ment.®® 


42, 123 Ill. 381. 


Ky.—Stevenson v. Huddleson, 13 B. 
Mon. 299. 


Mo.—Griffin v. McIntosh, 75 S.W. 
677, 176 Mo. 392. 


N.Y.—Rochester Sav. Bank v. Bail- 
Cy.) OO LON DYaSan 168.1134 a Misc. 924 napa 
Kor NYS. Lie ieee 0 AppeDiv.. '622)]: 


S.C.—Rountree v. Rountree, 67 S.E. 
471, 85 S.C. 388; Ragsdale v. Booker, 
21 S.C.Eq. 348 note. See Dawson v. 
Dawson, 14 S.C.Eq. 243 (recognizing 
the rule). 


Tex.——Crainy v, Crain, 21 Tex; 17.905 
Willis v. Fiveash, (Civ.App.) 297 S.W. 
509, 510 [rev on other grounds 
Ca eee 1 S.W.(2d) 585] [quot 

ye]. 


[a] Undelivered instrument plac- 
ed where beneficiary would find it.— 
Where a decedent, who committed 
suicide, executed an instrument dis- 
posing of his property, after having 
determined to take his life, and did 
not deliver it, but placed it where it 
would come into the beneficiary’s pos- 
session after his death, the inference 
was justified that he intended it as 
a will rather than a deed, he being 
presumed to have known the law that 
without delivery the instrument 
would be ineffective as a deed, but 
effective as a will. In re Beffa’s Es- 
tate, 201 P. 616, 54 Cal.App. 186. 


90. Skerrett’s Estate, 8 P. 181, 67 
Cal. 585; Wiflis v. Fiveash, (Tex. 
Civ.App.) 297 S.W. 599, 510 [rev on 
other grounds (Commn.App.) 1 S.W. 
(2d) 5385] [quot Cyé]; “Blackman v. 
Schierman, 51 S.W. 886, 21 Tex.Civ. 
App. 517. 


91. Edwards v. Smith, 35 Miss. 
197. 
92. Necessity of execution In com- 


pliance with statutory requirements 
in general see infra §§ 273-278. 


9g. Ill.—Nofftz v. Nofftz, 124 N.B. 
838, 290 Ill. 36; Ackman vy. Potter, 88 
NE 231,"239 T7573; 


Ky.—Smith vy. Scott’s Ex’r, 151 8S. 
WwW. 42, 151 Ky. 64. 


Mass.—Tewksbury v. Tewksbury, 
111 N.E. 394, 222 Mass. 595. 


R.I.—Johnson v. Johnson, 54 A. 378, 
Dae Oils 


Wis.—Zimmerman v. Zimmerman, 
161 N.W. 369, 165 Wis. 146. 


94. Poore v. Poore, 41 P. 978, 55 
Kan. 687. 
95. Ala.—Self v. Self, 103 So. 591, 


212 Ala. 512; Marsh v. Rogers, 87 So. 
790, 205 Ala. 106; Craft v. Moon, 75 
So. 302, 201 Ala. 11; Seay v. Huggins, 
70 So. 118, 194 Ala. 496; Mays v. Bur- 
leson, 61 So. 75, 180 Ala. 396; Whit- 


make it operative rather than inoperative ;°° 
this rule can have no application where the instru- 
ment was clearly intended by the maker to be a deed, 
or a will, as the case may be.?° 
that where an instrument indicates on its face that 
it was drawn by an unskilled person, greater latitude 
in construction, as to whether it is a deed or a will, 
is proper than in the case of an instrument drawn 
by an experienced hand.°? 


Instrument must be construed as of time of exe- 
cution, in determining whether it is a will or a 
deed,®* and where made and executed with inten- 
tion that it shall be one or the other, its character 
cannot be changed by a subsequent writing or agree- 
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but 


Tt has been said 


ten v. McFall, 26 So. 131, 122 Ala. 619; 
Abney v. Moore, 18 So. 60, 106 Ala. 
131; Crocker v. Smith, 10 So: 258, 94 
Alain 95) 2064 ERAS. 57.65, Sharpe va 
Hall, 5 So. 497, 86 Ala. 110, 11 Am.S. 
R. 28; Trawick v. Davis, 5 So. 83, 85 
Ala. 345. 


Colo.—Clark v. Bouler’s Estate, 163: 
P. 965, 62 Colo. 465. 


Ga.—Beck vy. Belcher, 157 S.E. 678, 
172 Ga. 491; Price v. Gross, 96 S.E. 
4, 148 Ga. 1387; Wynn v. Wynn, 37 S. 
f. 378, 112 Ga. 214, 6 Prob. Rep. Ann. 


255;° Dismukes vy. Parrott;  56Gas 
513; Moye v. Kittrell, 29 Ga. 677. See 
West v. Wright, 41 S.E. 602, 115 Ga. 


277 (where it was pointed out that 
“the numerous adjudications are not 
in complete harmony. There has not 
been so much difficulty as to the 
rule for testing the character of the 
documents, but the principal trouble 
has arisen in applying it to the vary- 
ing phraseology therein employed. 
The original tendency was towards 
holding that papers indicating an in- 
tention to postpone enjoyment by the 
persons claiming to-be grantees till 
after the death of the persons execut- 
ing the papers should be classed as 
wills. This tendency in time yielded 
to another, namely. that it was the 
sounder policy in case of doubt to de- 
clare that the instrument was a deed, 
and thus make it effectual, when 
holding it to be testamentary would, 
for want of the requisite number of 
witnesses, render it nugatory. The 
true test, of course, is the intention 
of the maker, which is to be gathered. 
from the terms of the paper’’). 


S.D.—Trumbauer v. Rust, 154 N.Ww. 
SOIG=3.60S DI SOd el tA Seen shor 


Tex.—Stevens v. Haile, (Civ.App.): 


| 162 S.W. 1025. 


See Jones v. Caird, 141 N.W. 228, 
153 Wis. 384, Ann.Cas.1914A 88 (ap- 
parently applying the rule). 


[a] Where attestation is sufficient 
for deed but not for will, an instru- 
ment of doubtful character will or- 
dinarily be construed to be a deed, 
so as to make it operative, rather 
than a will, which would render it 
ineffective. West v. Wright, 41 S.R. 
602, 115 Ga. 277; Wynn v. Wynn, 37 
S.BE. 378, 112 Ga. 214, 6 Prob.Rep.Ann. , 
255; Dismukes. vy. Parrott, 56 Ga. 513; 
Moye v. Kittrell, 29 Ga. 677. 


96. Belgarde v. Carter, 
App.) 146 S.W. 964. 


97. .Lurky v.9Turk,+ 39 Son e45 7.8 206: 
Ala. 312. 


98. Cline ‘v. Cline,” 1977 Now. 502; 
226 Mich. 378. 


99. Cline v. Cline, supra; Belgarde 
Users (Tex.Civ.App.) 146 S.W.. 


(Tex.Civ. 
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[§ 236] (2) Moertgages.t A mortgage absolute 
in terms is not rendered testamentary by the fact 
that it is executed on the understanding that it shall 
be assigned at the mortgagor’s death to a designated 
person whom he desires to benefit;? nor is a mort- 
gage providing for the payment of interest during 
the mortgagee’s lifetime, and that it shall become 
void at his death, the principal remaining the prop- 
erty of the mortgagor and his heirs, therefore to be 
deemed of testamentary character.* A provision, 
however, in a mortgage that specified sums shall be 
paid to designated third persons, strangers to the 
mortgage transaction, after the death of the mort- 
gagee, is to be regarded as testamentary.* 


[§ 237] (3) Leases.> A lease taking effect from 
and after its date is not a will. Neither is a lease 
converted into a will, where it is not executed with 
the formalities necessary to the execution of a will, 
by a provision in it attempting to dispose of the re- 
version,’ or the rents accruing after the death of 
the lessor,® or by a provision giving the lessee an op- 
tion to purchase the demised premises after the les- 
sor’s death.® 


[§ 238] (4) Contracts.1° Although a_ contract 
and a will are essentially unlike, in that the former 


WILLS 


[§§ 236-238 


is an agreement between parties for the doing or not 
doing of some particular thing and derives its bind- 
ing force from the meeting of the minds of the par- 
ties, and the latter is a unilateral disposition of prop- 
erty acquiring binding force only at the death of 
the testator and then from the fact that it is his last 
expressed purpose,!! and a will, although absolute 
and unconditional, cannot be termed a contract,’? 
their characteristics are sometimes combined to some 
extent in one instrument,!? so that an instrument 
purporting to be a contract may have a testamentary 
character,'* or an instrument in form of a will may 
be an irrevocable agreement,1> and, on the other 
hand, an instrument properly executed and intend- 
ed as a wall may operate as such although it contains 
contractual features,!® and an instrument executed 
and intended as a contract may operate as such al- 
though it contains provisions of a testamentary na- 
ture.17 So, although an agreement involves or ef- 
fectuates a disposition of property belonging to a 
party thereto, it is valid as a contract, and is not a 
will, where it contemplates performance, in part at 
least, during his lifetime, or vests a present interest 
in the other party,'® as in the case of an antenuptial 
contract,'® or a contract to convey,?® or an option 
contract,?1 or a contract to devise or bequeath ;?? 


1. Mortgages generally see Mort- 
gages 41 C.J. p 218. 


2. Patterson v. Mills, 28 N.W. 53, 
69 Iowa 755. 


3. Fiscus v. Wilson, 104 N.W. 856, 
74 Neb. 444. 


4. Townsend v. Rackham, 38 N.E. 
U3, 143 INY.1 5116. 


5. eases generally see Landlord 
and Tenant §§ 379-508. 


6. Johnson v. Becker, 231 N.W. 96, 
251 Mich. 132; In re Ogle’s Estate, 72 
N.W. 389, 97 Wis. 56. 


7. Graves v. Sheldon, 2 D. Chipm. 
(Va.) 01, 15 Am: D. 653. 


8 Murray v. Cazier, 53 N.E. 476, 
55 N.E. 880, 23 Ind.App. 600; Pries- 
ter v. Hohloch, 75 N.Y.S. 405, 70 App. 
Div. 256. 


9. Chas. J. Smith Co. v. Anderson, 
Gh Al 35S, "84 N.J.q: 681s - In re 
Specht’s Estate, 112 A. 92, 268 Pa. 384. 


10. Contracts generally see Con- 
tracts 13 C.J. p 214. 


11. Isler v. Griffin, 67 S.E. 354, 134 
Ga. 192; Sibley v. Somers, 50 A. 321, 
62 N.J.Eq. 595; Cawley’s Estate, 20 
A. 567, 136 Pa. 628,10 L.R.A. 93 and 


note; Sliney v. Cormier, 139 A. 665, 
49 R.I. 74. 
12. Hughes v. Hiscox, 181 N.Y.S. 


395, 110 Mise. 141. 
13. See cases infra notes 14-17. 


Instrument operative both as will 
and as another document see infra’ § 
271. 


14. Heaston v. Krieg, 77 N.E. 805, 
167 Ind. 101, 119 Am.S.R. 475; Caw- 
ley’s Estate, 20 A. 567, 136 Pa. 628, 10 
L.R.A. 93. 

15. In re Hill’s Estate, 215 N.Y.S. 
655, 126 Misc. 768; Cawley’s Estate, 
20) An bev, L386 Pax628, 10 LRA. 98% 
Kritser’s Est., 29 Pa.Co. 530. 


16. Castor v. Jones, 86 Ind. 289; 
Baker v. Syfritt, 125 N.W. 998, 147 
Iowa 49; In re Longer’s Estate, 78 
N.W. 834, 108 Iowa 34, 75 Am.S.R. 206, 
4 Prob.Rep.Ann. 564; In re Edwards’ 


Will, 90 S.H. 418, 172 N.C. 369. 


17. Baker v. Syfritt, 125 N.W. 998, 
147 Iowa 49; Porter v. Evert’s Estate, 
aL ey, UA Sik hice ey lie 


[a] Where instrument is thus of 
two-fold character, but the contrac- 
tual and testamentary provisions are 
separable, they should be separated 
and the contractual provisions en- 
forced. Porter v. Evert’s Estate, 71 
A. 722, 81 Vt. 517. 


18. Colo.—Taylor v. Wilder, 165 P. 
766, 63 Colo, 282. 


Ill.—Thompson v. J. D. Thompson 
Carnation Co., 116 N.H. 648, 279 Il. 
oe es ee 591 [aff 203 Il1l.App. 
525). 


Ind.—Oldenburg v. Baird, 58 N.E. 
1078, 26 Ind.App. 379. 


Iowa.—1In re McIntosh’s Estate, 159 
Nw. 223, 182) Towa, 235; Chehak v. 
Battles, 110 N.W. 330, 133 Iowa 107, 
SUE REAN.S) 11130; 5:2) “AmmCase 240; 
12 Prob.Rep.Ann. 434. 


Mass.—Hale v. Wilmarth, 174 N.E. 
232, 274 Mass. 186, 73 A.L.R. 980. 


Minn.—In re Alms’ Estate, 190 N. 
W. 253, 158 Minn. 256. 
N.J.—Berry v. Doremus, 30 N.J. 


Law 399. 


N.Y.—Ga Nun y. Palmer, 111 N.E. 
228, 216 N.Y. 603; Winne v. Winne, 
59 N.E. 832, 166 N.Y._268, 82 Am.S.R. 
647, 6 Prob.Rep.Ann. 488; In re 
Brunswick’s Hstate, 256 N.Y.S. 879, 
143 Mise. 573; In re Hill’s Hstate, 215 
N.Y.S. 655, 126 Mise. 768; Blaisdell 
y geReDcer, 208 N.Y.S. 495, 124 Misc. 
02. 


Ohio.—Harker v. Smith, 41 Ohio St. 
236, 52 Am.R. 80. 


Pa.—Young’s Estate, 24 A. 124, 148 
Pa. 573. 


Tenn.—Evans v. Lauderdale, 10 Lea 
73; Savage v. Bon Air Coal, etc., Co., 
2 Tenn.Ch.A, 59°4. 


Wash.—Compton v. 
273 P. 524, 150 Wash. 391. 


Wis.—In re Fuhrmann’s Will, 244 
N.W. 628, 209 Wis. 218;°In re Bey- 


Westerman, 


schlag’s Estate, 231 N.W. 201 


Wis: 613; 
And see cases infra notes 19-22. 


[a] TIllustrations.—(1) An inden- 
ture or contract providing that title 
to certain land shall pass and a con- 
veyance shall become effective on the 
performanee of certain conditions 
made precedent by the terms of the 
instrument is not a testamentary, pa- 
per. Savage v. Bon Air Coal, etc., 
Co., 2 Tenn.Ch.A. 594. (2) An agree- 
ment made in consideration of a con- 
veyance of land to pay a debtor of the 
grantor a_ certain sum of money per 
annum after the grantor’s death is 
not an attempted testamentary dispo- 
sition. Berry v. Doremus, 30 N.J. 
Law 399. (3) A provision in a will 
appointing a bookkeeper for the ex- 
ecutor, at a fixed salary, and for such 
time as a bookkeeper is necessary in 
the administration of the estate, is 
not a legacy, so as to entitle the per- 
son so named as bookkeeper to the 
sum named as salary, regardless of 
whether his services are necessary. 
Harker v. Smith, 41 Ohio St. 236, 52 
Am.R. 80. ‘ 


19. Michael v. Baker, 12 Md. 158, 
(ie AIM soos 


20. Anderson v. Brown, 72 Ga. 713; 
Smith v. McHenry, 207 P. 1108, 111 
Kan. 659; Book vy. Book, 104 Pa. 240; 
Meck’s Appeal, 97 Pa. 313. 


21. Owings v. Lehman, 
App. 432. 


22. Iowa.—Partello v. White, 196 
N.W. 719, 197 Iowa 24; Manchester 
Se eooe: 181 N.W. 415, 191 Iowa 


Kan.—Stahl v. Stevenson, 
1164, 102 Kan. 447, 844. 


Md.—White v. Winchester, 92 A. 
1057, 124 Md. 518, Ann.Cas.1916D 
1156; Wilks v. Burns, 60 Md. 64. 


Neb.—Teske vy. Dittberner, 98 N.W. 
57, 70 Neb. 544, 113 Am.S.R. 802 [mod 
91 N.W. 181, 65 Neb. 167, 101 Am.S.R. 
614]. Compare In re Peterson, 107.\N. 
W. 993, 76 Neb. 652 [rev on other 
grounds 111 N.W. 361] (where it was 
said that an agreement to devise or 


165, 


190 Zi. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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and a contract creating a present obligation is not 
testamentary merely because the obligation is to be 
performed, wholly or in part, after the obligor’s 
death.2 An instrument, however, although partly 
or wholly in the form of a contract, is testamentary 
in character, and operative, if at all, as a will, where 
it is to have no operation during the party’s life- 
time, and disposes or attempts to dispose of his prop- 
erty at his death, and not before,?4 as where it pro- 
vides that property belonging to one party shall 
go to or belong to another after the former’s death.?° 
Applying these rules, it has been held by some au- 
thorities that an agreement as to the disposition of 
partnership assets in case of the death of a part- 
ner is of a testamentary character,?® and by other 
authorities that it is contractual only.?7 


Determination of character of particular instru- 
ment. In determining whether an instrument is a 
contract or a will, the dominant purpose of the mak- 
er as manifested therein must control.?8 So the 
question whether any given writing is a will or a 


bequeath property ‘was undoubtedly|117 A. 46, 97 N.J.Law 265. 
Pa.—Stahl v. Shrawder, 8 Pa.Dist. 
4 


testamentary in its character’’). 
N.H.—Knox v. Perkins, 163 A. 497. 
N.Y.—Winne v. Winne, 59 N.B. 832, 


&Co. 504. 
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$.C.—Crawford v. McElvy, 29 S.C. 
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contract must be determined by the character of its 
contents, rather than by its title or any formal words 
with which it may begin or conclude;?? but words 
which do not change the legal effect of the instru- 
ment may nevertheless be significant in determining 
its character and the intention with which it was 
made.°° 


[§ 239] (5) Bills and Notes.*1_ The fact that a 
bill or note is by its terms payable at or after the 
death of the maker, not affecting its validity or ne- 
gotiability,?? does not give it a testamentary char- 
acter, so long as it creates or recognizes a present 
indebtedness or obligation, only the payment or dis- 
charge of which is postponed,** even though it is 
executed at the same time as a will,°+ or the maker, 
after delivering it, has and retains possession of the 
note during his lifetime.*® Where, however, an in- 
strument, although in form a bill or note, is intend- 
ed to have no operation until the death of the maker, 
it is not contractual, but of the nature of a will;*® 
so a check made payable, by a writing endorsed up-: 


183, 178 Iowa 1352, L.R.A.1917C 1005. 


La.—McKnight v. Cornet, (App.) 
143 So. 726. 
Md.—Feeser v. Feeser, 50 A. 406, 


HGO ING Ye 2Osn Sa nAM. Sax. Os0, 6) Prob: 
Rep.Ann. 488. 


See Krell v. Codman, 28 N.E. 578, 
154 Mass. 454, 26 Am.S.R. 260, 14 L. 
R.A. 860; Fawcett v. Fawcett, 132 S. 
E. 796, 191 N.C. 679 (both to same ef- 
fect); Rowan’s Appeal, 25 Pa.St. 292 
(holding an instrument, sufficient in 
form and execution as a will, to be 
such, and not merely a contract to 
make a will). 


Contracts to make wills, or to de- 
vise or bequeath property, in general 
see supra §§ 187-222. 


23. Meyer v. Stortenbecker, 165 
N.W. 456, 184 Iowa 441; Green v. 
Whaley, 197 S.W. 355, 271 Mo. 636; 
Pierson’s HEst., 6 Pa.Dist. 23, 18 Pa. 
Co. 651: See Hydrick v. Hydrick, 
141 S.E. 156, 142 S.C. 531 (recognizing 
the rule). 


24. Colo.—Taylor v. Wilder, 165 P. 
766, 63 Colo. 282. 


Pa.—In re Losch’s Estate, 107 A. 
375, 264 Pa. 58. 


S.C.—Hydrick v. Hydrick, 141 S.E. 
156, 142 S.C. 531. 


Tex.—Allen v. Mulkey, (Civ.App.) 
19 S.W.(2d) 936 [rev on other grounds 
(Commn.App.) 36 S.W.(2d) 198]; Wil- 
liams v. Claunch, 97 S.W. 111, 44 Tex. 
Civ.App. 25. 


W.Va.—Roberts vy. 
E. 482, 37 W.Va. 143. 


Wis.—Juneau v. Dethgens, 228 N. 
W. 496, 200 Wis. 360. 


See Smith’s Ex’r v. Houseman, 20 
S.E. 830, 90 Va. 816 (holding that a 
paper reading, in part, “This article 
is to signify that if Elliott Smith sur- 
vive me, I bequeath him one thousand 
dollars of my property,’ has no ele- 
a of contract about it, but is a 
will). 


And see cases infra note 25. 


25. Ala.—Gomez v. Higgins, 30 So. 
417, 130 Ala. 493. 


Ind.—McCarty v. Waterman, 84 
Batol Bay 


Kan.—Glover v. Fillmore, 129 P. 
144, 88 Kan. 545 [aff 132 P. 147, 89 
Kan. 480]. 


N.J.—U. S. Trust. Co. v. Giveans, 
[68 Cc. J.—29] 


Coleman, 16 S. 


Li. 225. 


Tex.—Barbee v. Cubley, (Civ.App.) 
25 S.W.(2d) 689. 


26. Gomez v. Higgins, 30 So. 417, 
1380 Ala. 493; Ferrara v. Russo, 102 A. 
86, 40 R.I. 5338, L-R.A.1918B 905. 


27. McKinnon v. McKinnon, 56 F. 
409) 5) €.CA. 5380) Prey 46) RL 731 
Hale v. Wilmarth, 174 N.E. 232, 274 
Mass. 186, 73 A.L.R. 980; In re Mil- 
drum’s Estate, 177 N.Y.S. 563, 108 
Misc. 114; In re Bisenlohr’s Estate, 
102A. 1175258 Pa. 438. 


28. Taylor v. Wilder, 165 P. 766, 
63 Colo. 282; In re Fuhrmann’s Will, 
244 N.W. 628, 209 Wis. 218; In re 
Beyschlag’s Estate, 231 N.W. 165, 201 
Wis. 613. 


29. Taylor v. Wilder, 165 P. 766, 
63° Colo. 282; Cawley’s Hstate, 20 A. 
567, 136 Pa. 628, 10 L.R.A. 93; Sliney 
v. Cormier, 139 A. 665, 49 R.I. 74. 


30. Sliney v. Cormier, supra. 


31. Bills and notes generally see 
Bills and Notes 8 C.J. p 1. 


Indorsement of credit on bill or 
note, by way of gift, as testamentary 
see infra § 247. 


32. See Bills and Notes § 236. 


ie U.S.—Crider v. Shelby, 95 F. 


Cal.—Patterson v. Chapman, 176 P. 
37, 179 Cal. 208, 2 A.L.R. 1467; Uni- 
versity of Southern California v. 
Bryson, 283 P. 949, 103 Cal.App. 39; 
Nassano v. Tuolumne County Bank, 
130 P. 29, 20 Cal.App. 603. 


Conn.—Bristol vy. Warner, 19 Conn. 


Tll.—Miller v. Western College, 52 
N.E. 432, 177-Ill. 280, 69 Am.S.R. 242, 
42 LRA. 797 [afi 71 DlLApp. 587); 
In re Thompson’s Hstate, 192 Ill.App. 
415. 


Ind.—Price v. Jones, 5 N.EB. 683, 105 
Ind. 5438, 55 Am.R. 230; Garrigus v. 
Home Frontier, etc., Missionary Soc., 
28 N.H. 1009, 3 Ind.App. 91, 50 Am. 
S.R. 262; Wolfe v. Wilsey, 28 N.E. 
1004, 2 Ind.App. 549. 


Iowa.—First Presbyterian Church 
of Mt. Vernon v. Dennis, 161 N.W. 


93 Md. 716 [dist Cover v. Stem, 10 A. 
231, 67 Md. 449, 1 Am.S.R. 406]. 


cane os vy. Coburn, 10 Allen 


Mich.—Taylor v. Taylor’s Estate, 
101 N.W. 832, 138 Mich. 658. 


Mo.—Robbins v. Robbins’ Estate, 
158 S.W. 400, 175 Mo.App. 609. 

N.H.—Martin v. Stone, 29 A. 845, 
67 N.H. 367. 

N.Y.—Hegeman v. Moon, 30 N.E. 
487,, U3 INGYs, 4625) Worth Gase: 
42 N.Y. 362 [aff 2 Lans. 264]; Mat- 


ter of Roe, 261 N.Y.S. 946, 237 App. 
ree 864 [aff 185 N.B. 788, 261 N.Y. 


Pa.—In re Eisenlohr’s Hstate, 102 
A. 117, 258 Pa. 438; Miller v. Mc- 
Clune, 88 Pa.Super. 128; Brown’s Hs- 
tate, 4 Pa.Dist. 587; Ewing’s Estate, 
35, Pa.Co. 217. 


Wash.—Gostina v. Whitham, 268 P. 
132, 148 Wash. 72. 


Wis.—Sheldon v. Blackman, 205 N. 
W. 486, 188 Wis. 4; McCourt v. Pep- 
pard, 105 N.W. 809, 126 Wis. 326. 


Compare Jackson v. Jackson’s 
Adm’r, 6 Dana (Ky.) 257 (holding that 
an instrument in the form of a prom- 
issory note, whether or not valid as 
such where made payable after the 
maker’s death, was valid as a testa- 
mentary disposition and would be giv- 
en effect as such). 


[a] Rule applied.—An order on a 
bank, directing the payment of a 
specified sum to the payee upon the 
presentation of the order prior to the 
maker’s death if countersigned by 
him, or without such counter signa- 
ture after his death, is a valid and 
binding obligation, and not an inef- 
fectual attempt to make a testamen- 
tary disposition. Nassano v. Tuolum- 
ne County Bank, 130 P. 29, 20 Cal. 
App. 603. 


34. Sheldon v. Blackman, 205 N.W. 
486, 188 Wis. 4. 


.85. Sheldon v. Blackman, supra. 


Possession of note hy maker as af- 
fecting validity of delivery see Bills 
and Notes § 335 text and notes 90—95. 


sé. Little’s Adm’r v. Sizemore, 270 
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on it or accompanying it, after the maker’s death, 
and consequently not collectable until that time,** 
or an instrument merely directing the maker’s execu- 
tor or administrator to pay a sum of money to a des- 
ignated person,*® is testamentary, and inoperative 
unless executed in accordance with the statute of 
A fortiori, an instrument containing no un- 
conditional promise or order to pay, but merely ex- 
pressing the maker’s desire that at his death a des- 
ignated person shall have a specified sum out of his 
estate, is not a bill or note, but a testamentary in- 


wills.?® 


strument.*® 


[§ 240] (6) Bonds.‘ 


death.*2 


Like a promissory note,*” 
a bond, presently effective, for the payment of a sum 
of money is not testamentary in character because 
payment is to be made at or after the obligor’s 
In determining whether an instrument was 
intended by the maker as a bond or a will, the court 


‘WILLS 


of the settlor;*°® 


[g§ 239-241 


would be immaterial in construing the instrument 
after its character had been established.** 


[§ 241] (7) Declarations or Deeds of Trust.*® 
The primary distinction between wills and declara- 
tions or deeds of trust is that the former take effect 
in the future upon the death of the testator, while 
the latter take effect in presenti during the lifetime 


and, as in the case of deeds gener- 


ally,47 the question whether a particular instrument 
is a will or is a declaration or deed of trust depends 
upon the manifest intention of the maker.** 


Instru- 


ments which convey the legal title upon trusts, or 


will consider language contained therein which 


Sian 729" 208) Ky. 13558 Im re wvVan 
Vranken’s Estate, 198 N.Y.S. 445, 120 
Mise. 280; McCourt v. Peppard, 105 
N.W. 809, 126 Wis. 326. And see cas- 
es infra notes 387, 38. 


Gift of donor’s own note or check 
as creating liability against him or 
his estate see Gifts § 62. 


37. In re Knapp’s Estate, 197 N.W. 
22, 197 Iowa 166; Geisinger’s Will, 5 
Pa.Dist.&Co. 493; Lambaert’s Estate, 
10, Pa.Co. 10; Postley’s Estate, 32 
Pittsb.Leg.J. (Pa.) 437. 


38. In re Wolfe’s Estate, 130 A. 
501, 284 Pa. 169. Contra Lawrence 
v. Scurry, 175 N.W. 22, 187 Iowa 1055. 


39. Execution of wills in general 
see infra §§ 273-394. 


40. Lakin v. Blum, 
S.W.(2d) 853. 


Unconditional promise or order as 
essential to validity of bill or note 
see Bills and Notes §§ 208, 211. 


41. Bonds generally see Bonds 9 
Crdc Dil: 


42. See supra § 239. 


43. In re BEisenlohr’s Estate, 102 
A. 117, 258 Pa. 438; Shields v. Irwin, 
3 Yeates (Pa.) 389; De Wald’s Es- 
tate, 13 Phila. (Pa.) 251. 


44. Smith v. Eason, 49 N.C. 34. 


45. Trusts generally see Trusts 65 
CrJe pr L384. 


46. Bear v. Millikin Trust Co., 168 
ING Bkos os Ow Lil. BOG, ale, Ala Ron ktes 
Robb v.. Washington and Jefferson 
College, 93 N.Y.S. 92, 103 App.Div. 
327 [mod on other grounds 78 N.E. 
359, 185 N.Y. 485]; Lamkin v. Rob- 
inson, 32 Ohio C.A. 401; Allen v. Hen- 
drick, 206 P. 733, 104 Or. 202. 


Time when will takes effect in gen- 
eral see supra § 224. 


(Mo.App.) 43 


47. See supra § 235. 
48. Iowa.—In re Tolerton’s Estate, 
150 N.W. 1051, 168 Iowa 677. 


N.Y.—Robb v. Washington and Jef- 
ferson College, 93 N.Y.S. 92, 103 App. 
‘Div. 327 [mod on other grounds 78 
N.E. 359, 185 N.Y. 485]. 


Or.—Allen vy. Hendrick, 206 P. 733, 
104 Or. 202. 


Pa.—Hurley’s Estate, 16 Pa.Dist.& 
Comb 21. 


Wash.—Rennie v. Washington 
Trust Co., 249 P. 992, 140 Wash. 472. 


49. U.S.—Roberts v. Taylor, 300 F. 


257 [cert den 45 S.Ct. 195, 266 U.S. 
629, 69 L.Ed. 477]; Shields v. McAul- 
ey, 37 F. 302. 


Ala.—Robertson vy. Robertson, 40 
So. 104, 147 Ala. 311, 3 L.R.A.N.S. 774, 
10 Ann.Cas. 1051; Kyle v. Liddell, 6 
So. 296, 87 Ala. 423; Hall v. Burk- 
ham, 59 Ala. 349; McGuire v. Mobile 
Bank, 42 Ala. 589. 


Cal.— Whitney v. Nealley, 204 P. 
235, 55 Cal.App. 718; Cahlen v. Bank 
of Lassen County, 105 P. 765, 11 Cal. 
App. 533. See In re Seiler’s Estate, 
170 P. 1138, 176 Cal. 771 [reh den 179 
Pi 389, Li Calw7v7T1] Moldinetthatira: 
memorandum accompanying a deposit 
of money in a bank, providing that 
“in the event of my death, the amount 
of my deposit shall be divided be- 
tween my children equally,” is not a 
will, but merely the creation of a 
trust in the moneys deposited). 


AGC Cee v. Culpepper, 3 Ga. 


Ill.—Patterson v. McClenathan, 129 
N.E. 767, 296 Ill. 475; Boyle .v. John 
M. Smyth Co., 248 Ill.App. 57. 


Ind.—Ewing v. Jones, 29 N.E. 1057, 
130 Ind. 247, 15 L.R-A. 75 and note. 


Iowa.—Keck v. McKinstry, 221 N. 
W. 851, 206 Iowa 1121; Haulman vy. 
Haulman, 145 N.W. 930, 164 Iowa 471; 
Forney v. Remey, 42 N.W. 439, 77 
Iowa 549. 


Kan.—Moore v. Hayes, 26 P.(2d) 
254, 138 Kan. 327; Cross v. Benson, 
75 P. 558, 68 Kan. 495, 64 L.R.A. 560. 


Mass.—Lukey v. Parks, 181 N.E. 
200, 279 Mass. 244; O’Loughlin v. 
Prendergast, 168 N.E. 96, 269 Mass. 
41; Roche v. Brickley, 150 N.E. 866, 
254 Mass. 584; Jones v. Old Colony 
Trust Co., 146 N.E. 716, 251 Mass. 
309; Kerr v. Crane, 98 N.E. 783, 212 
Mass. 224, 40 L.R.A.N.S. 692; Kelley 
v. Snow, 70 N.E. 89, 185 Mass. 288; 
Kendrick v. Ray, 53 N.E. 823, 1738 
Mass. 305, 73 Am.S.R. 389. 


Mich.—Wilcox v. Hubbell, 163 N. 
W. 497, 197 Mich. 21. 


Minn.—Smith v. Corey, *145 N.W. 
1067, 125 Minn. 190. 


Miss.—Morgan v. Hayward, 76 So. 
262, 115 Miss. 354. 


Mo.—Melvin v. Hoffman, 235 S.W. 
107, 290 Mo. 464; Sims v. Brown, 158 
S.W. 624, 252 Mo. 58. Compare Ketch- 
am vy. Miller, 37 S.W.(2d) 635 (hold- 
ing that where decedent conveyed 
property to a third person who imme- 
diately conveyed it back to him and 


sufficiently declare trusts, to take effect during the 
lifetime of the settlor will be construed to create 
trusts inter vivos, and not to be wills, although some 
of their provisions contemplate a postponement of 
distribution and enjoyment of interests granted un- 
til after the settlor’s death,#2 or although the trust 


his wife as tenants py the entirety 
with right of survivorship, and at the 
same time and as a part of the trans- 
action the wife executed a declara- 
tion of trust providing that if she 
should survive her husband, the de- 
cedent, she would at once convey a 
half interest in such property to his 
daughters, such declaration of trust 
could not be regarded as a testamen- 
tary disposition on the part of de- 
cedent). 


N.J.—National Newark & Essex 
Banking Co. v. Rosahl, 128 A. 586, 97 
N.J.Eq. 74; Smith v. Baxter, 49 A. 
1130, 62 N.J.Eq. 209 [aff 53 A. 1125, 
64 N.J.Eq. 793]. See Hamilton Trust 
Co. of Paterson v. Bamford, 141 A. 
267 [aff 147 A. 909, 105 N.J.Eq. 249] 
(holding that a writing, designated a 
will, annexed to a trust instrument 
which recited that on the settlor’s 
death the property should be trans- 
ferred ‘“‘to my trustees named in my 
last will and testament bearing even 
date herewith, a true copy of which is 
hereto annexed and made a part here- 
of,’”’ was a part of such trust instru- 
ment, and not revocable’as a will). 


N.Y.—Robb v. Washington and Jef- 
ferson College, 78 N.E. 359, 185 N.Y. 
485; Johnston v. Scott, 137 N.Y.S. 
243, 76 Misc. 641. See Lauterbach v. 
New York Inv. Co., 117 N.Y.S. 152, 62 
Misc. 561 [aff sub nom. Minrath vy. 
Gifford, 122 N.Y.S. 1187, 137 App.Div. 
919] (holding that a letter, signed by 
the holder of life insurance policies, 
to the person named as_ beneficiary 
therein, directing him ‘in case any- 
thing should happen to me” to dis- 
pose of the proceeds in a_ specified 
manner, is not testamentary in char- 
acter, but a declaration of the purpos- 
es of the trust created in ‘the proceeds 
of the policies of insurance). 


N.C.—Egerton y. Carr, 94 N.C. 648, 
55 Am.R. 630; Thompson vy. McDon- 
ald, 22 N.C. 463. 


Ohio.—Union Trust Co. v. Hawkins 
167 N.E. 389, 121 Ohio St. 159, 73 A. 
L.R. 190 [rev 161 N.E. 548]; Lam- 
SAD ape 32 Ohio C.A. 401; 
Redkey v. orthington, 13 io Cir. 
GUN Se Lig: a ae 


Pa.—Beirne v. Continental-Equita- 
ble Trust Co., 161 A. 721, 307 Pa. 570; 
King v. York Trust Co. of York, 122 
A. 227, 278 Pa. 141; Fidelity Title & 
Trust Co. of Pittsburgh v. Graham, 
105 A. 295, 262 Pa. 273; Windolph v. 
Girard Trust Co., 91 A. 634,245 Pa. 
349; In re Logan’s Estate, 99 Pa. 
Super. 432; Windolph vy. Girard Trust 
Co., 23 Pa.Dist. 95; House’s Estate, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 241-242] 


was created in contemplation of death,®° and the 
trust instrument made in lieu of a will,®! and al- 
though the settlor reserves the right to designate or 
appoint additional beneficiaries;°? and the fact that 
such an instrument was never delivered, and so had 
no vitality as a deed, does not allow it to be given 
operation as a will.°* On the other hand, a trust may 
be created by will,°4 and an instrument partly or 
wholly in the form of a declaration or deed of trust, 
but which is not intended to take effect until the 
death of the maker, is testamentary in character, and 
operative, if at all, only as a will.®® 


Reservation of power of revocation or control.**® 
The reservation in a declaration or deed of trust of 
a power of revocation does not invalidate it,°™ and 
does not impart to it a testamentary character.®8 
The retention by the settlor, however, of full control 
over the property or the trust during his lifetime 
makes the instrument testamentary in nature, and in- 


14 Pa.Co. 654. But see Gingrich’s 
Appeal, 17 A. 38, 1 Mon. 301 (holding 
that a voluntary deed of trust, pro- 
viding for investment of the trust 
property for the benefit of the settlor 
and his wife during their lives and 
the life of the survivor, and that, at 
their death, the property should vest 55. 
in their children as tenants in com- 


Trusts § 71. 


WILLS 


Delivery as essential to validity of: 
Deed in general see Deeds § 94. 
Trust deed see Trusts § 74. 

54. See infra XII in 69 C.J.; 


Cal.—Niccolls vy. Niccolls, 143 
PRP. 712, 168 Cal, 444. 
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operative unless executed in accordance with the 
statute governing the execution of wills.*? 


[§ 242] (8) Instruments Creating Powers.®° An 
instrument, creating and conferring a power, which 
is not intended to have any effect until the death of 
the donor, as distinguished from an instrument pres- 
ently creating a power although providing for its 
exercise only after the donor’s death, is testamentary 
in character, and inoperative unless executed in ac- 
cordance with the statutes relating to wills.®+ An 
instrument directing a designated person to realize, 
out of property belonging to the maker of the in- 
strument, a specified sum of money and to pay over 
or disburse it in a particular manner is a will, and 
not a mere power of sale or disposition, where it 
manifests an intention that, subject to such pay- 
ments or disbursements, the maker’s property shall 
pass and belong to such person at the former’s 
death.®? a Ups 


Ill.—Bear v. Millikin Trust Co., 168 
N.E. 349, 336 Ill. 366, 73 A.L.R. 173. 


Iowa.—Keck v. McKinstry, 221 N: 
W. 851, 206 Iowa 1121. 


Mich.—Wilcox v. Hubbell, 
W. 497, 197 Mich. 21... 


N.J.—National Newark & Essex 
Banking Co. v. Rosahl, 128 A. 586, 97 


aoe 163 N. 


mon, was testamentary in character, 
and revocable during the settlor’s 
life); Rick’s Appeal, 105 Pa. 528; 
Frederick’s Appeal, 52 Pa. 338, 91 
Am.D. 159 (both to same effect). 


Tex.—Hammett v. Farrar, (Commn. 
App.) 29 S.W.(2d) 949 [aff (Civ.App.) 
8 S.W.(2d) 236]. 


Va.—Hall v. Hall, 63 S.E. 420, 109 
Wa, 117, 21 L.R-A.N.S. 533; Claiborne 
v. Radford, 22 S.E. 348, 91 Va. 527; 
Lightfoot’s Ex’rs v. Colgin, 5 Munf. 
(19 Va.) 42, 555. 


Wash.—Rennie v. Washington 
Trust Co., 249 P. 992, 140 Wash. 472. 


W.Va.—Spangler v. Vermillion, 92 
S.E. 449, 80 W.Va. 75. 


Wis.—Pietsch v. Marshall & Ilsley 
Bank, 160 N.W. 184, 164 Wis. 368; 
Dexter v. Witte, 119 N.W. 891, 138 
Wis. 74. 


Eng.—Tompson v. Browne, 3 MylL& 
K. 32, 10 Eng.Ch. 31, 40 Reprint 13. 


Ont.—Sheppard v. Berry, 17 Ont. 
W.N. 343; Re Bellemare, 16 Ont.W. 
IN. 24, 


And see cases infra notes 50-53. 


[a] Absolute conveyance followed 
by grantee’s declaration of trust.— 
A grantor’s absolute conveyance of a 
present interest in realty, followed by 
the grantee’s voluntary declaration 
of trust as to such realty, does not 
constizute a testamentary disposition 
of the property by the grantor, so as 
tu be void because not executed in the 
manner required by tthe statute of 
wills. O’Loughlin v. Prendergast, 168 
N.E. 96, 269 Mass. 41. 


Validity of trust making settlor’s 
death time of vesting beneficial in- 
terest in possession see Trusts § 30 
text and note 68 

50. Hamlin v. Hamlin, 109 P. 362, 
59 Wash. 182. 

51. Bear v. Millikin Trust Co., 168 
N.E. 349, 336 Ill. 366, 73 A.L.R. 173; 
Patterson v. McClenathan, 129 N.E. 
767, 296 Ill. 475. 

52. Siter v. Hall, 294 S.W. 767, 220 
Ky. 43. 

53. Dexter v. Witte,-119 N.W. 891, 
138 Wis. 74. 


Ga.—Caswell v. Caswell, 169 S.E. 


748. 


Yowa.—In re Tinsley’s Will, 174 N. 
W. 4, 187 Iowa 23, 1+ ALR. 826; 
Haulman v. Haulman, 145 N.W. 930, 
164 Iowa 471. 


Me.—Springvale Nat. Bank v. Ward, 
119 A. 529, 122 Me. 227; Cazallis v. In- 
graham, 110 A. 359, 119 Me. 240. 


Mass.—Russell v. Webster, 100 N. 
E. 687, 2138 Mass. 491; McEvoy v. 
Boston Five Cents Sav. Bank, 87 N.E. 
465, 201 Mass. 50. 


Minn.—Larson v. Lund, 123 N.W. 
1070, 109 Minn. 372. 


N.H.—Burns v. Nolette, 144 A. 848, 
83 N.H. 489, 67 A.L.R. 1071. 


N.J.—Johnson y. Savings Invest- 
ment & Trust Co. of Hast Orange, 160 
AS 3a LORIN Oud, 400 fatt, 153u-A. 
382, 107 N.J.Eq. 547]; Remer v. Ben- 
edict, 88 A. 382, 81 N.J.Eq. 21 [aff 
88 A. 383, 81 N.J.Eq. 222]; Anony- 
mous, 4 N.J.L.J. 345. 


N.Y.—Johnston v. Scott, 137 N.Y. 
S. 248, 76 Misc. 641. 

N.C.—Allison’s Ex’rs v. Allison, 11 
NEC. SLI ; 

Or.—Garde v. Goldsmith, 283 P. 39, 
13TCOr. 24815 

Pa.—In re Beaumont, 63 A. 1023, 
214 Pa. 445; Long’s Appeal, 86 Pa. 
196; Pritchett’s Estate, 9 Pa.Co. 600; 
Ralston’s Estate, 1 Chest.Co. 482. 


Wis.—Warsco v. Oshkosh Savings 
& Trust Co., 196 N.W. 829, 183 Wis. 
156. 


See Talcott v. American Board of 
Com’rs for Foreign Missions, 205 Ill. 
App. 339. 


Execution of wills in general see in- 
fra §§ 273-394. 


56. Reservation of power to re- 
voke trust: 


In general see Trusts § 117. 


As affecting succession and estate 
taxation see Taxation § 2487. 


57. See Trusts § 118. 


58. Ark.—Cribbs v. Walker, 85 S. 
W. 244, 74 Ark. 104, 10 Prob.Rep.Ann. 
92. 


N.J.Eq. 74. 


N.Y.—Robb v. Washington and Jef- 
ferson College, 78 N.E. 359, 185 N.Y- 
485; In re Brunswick’s Estate, 256 
N.Y.S. 879, 143 Mise. 573; Johnston 
v. Scott, 187 N.Y.S. 243, 76 Misc. 641. 


Pa.—Beirne v. Continental-Equita- 
ble Trust Co., 161 A. 721, 307 Pa. 570: 
Windolph vy. Girard Trust Co., 91 <A. 
634, 245 Pa. 349; Windolph v. Girard 
Trust Co., 23 Pa.Dist. 95. 


Eng.—Tompson y. Browne, 3 Myl.& 
K. 32, 10 Eng.Ch. 31, 40 Reprint 13. 


Ont.—Sheppard vy. Berry, 17 Ont.W: 
N. 343. : 


59. Ill.—Roth y. Michalis v.E: 
809, 125 Ill. 325. 2S ee 
Me.—Cazallis vy. Ingrah ; 
359, 119 Me. 240. 4 eee ae 


Mass.—McEvoy  v. 
Cents Sav. 
Mass. 50. 


N.J.—Stevenson vy. Earl, 55 A. 1091, 
65 N.J.Eq. 721, 103 Am.S.R. 790, 1 Ann. 
Cas. 49 and note. 


Pa.—Hurley’s Estate, 17 Pa.Dist. 
& Co. 637; Hurley’s Estate, 16 Pa. 
Dist. & Co. 521. 


60. Powers genera e 
49 C.J. p 1244. ty S05 ee 


61. Remer vy. Benedict, 88 A. 382, 
81 N.J-Eq. 21 [aff 88 A. 383, 81 NJ. 
Eq. 222]. 


Execution of wills in general see 
infra §§ 273-394. 


62. North End Workers’ Supply 
Co-Op. Ass’n v. Sablich, 198 P. 738, 
116 Wash. 111. 


[a] Illustration.—An instrument 
as follows: “Last writing and testa- 
ment. Leaving all my _ property, 
o/a aiathesentwotiots,.’ -:2s-leayine 
to J. Z., and he out of that must pay 
[specified sums of money to desig- 
nated persons], - and then these 
two. lots remain his,’ is a will, and 
not a mere power of sale or disposi- 
tion. North ‘End Workers’ Supply 
Co-Op. Ass’n vy. Sablich, 198 P. 738, 
116 Wash. 111. 


Charge of legacies on property in 
general see infra XIII in 69 C.J. 


Boston Five 
Bank,,87 N.E. 465, 201 
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[§ 243] (9) Assignments.°? An assignment 
which passes a present interest is not rendered tes- 
tamentary by the fact that its subject matter, as in 
the case of a policy of life insurance, or the terms 
or conditions upon which it is made, are such that 
the assignee will not realize the full benefit of the 
assignment until the death of the assignor.°* Where, 
however, an assignment passes no present interest, 
but only an interest to take effect at the assignor’s 
death, it is testamentary in character, and inopera- 
tive where not executed in accordance with the stat- 
utes governing testamentary dispositions.®® Thus an 
instrument disposing or attempting to dispose of a 
bond or note, or its proceeds, after the death of the 
person executing such instrument is testamentary in 
nature, and cannot be given effect unless properly 
executed as a will.®® 


[§ 244] (10) Bills of Sale.*7 The essential dif- 
ference between a will and a bill of sale is that the 
former takes effect only at the death of the maker, 
while the latter must take effect upon its execution 
or not at all.*8 As in the case of a deed,®® the inten- 
tion of the maker of an instrument, as manifested 
therein, must govern in determining whether it is a 
will or a bill or sale.7® An instrument which passes 
or is in form sufficient to pass a present interest in 
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personal property is a bill of sale, rather than a 
will, even though such interest is not to take effect in 
possession or enjoyment until the death of the ven- 
dor;*' and a want of delivery, preventing the in- 
strument from being effective as a bill of sale,*? does 
not allow it to operate as a will.‘? Where, however, 
an instrument, although partly or wholly in the form 
of a bill of sale, passes no present interest or title, 
and is intended to take effect only at the death of the 
vendor, it 1s testamentary, and ineffective unless 
properly executed as a will.*4 


[§ 245] (11) Gifts’**=—(a) InGeneral. Although 
possessing some characteristics in common, wills and 
gifts are distinguishable in that under a will no title 
or interest passes to the donee or beneficiary until 
the death of the testator,“* while the title passes im- 
mediately and irrevocably in the case of a gift inter 
vivos,** and, according to the weight of authority, 
immediately but revocably in the case of a gift causa 
mortis.78 Hence it is held, as to instruments with- 
out consideration, that they operate as gifts when the 
title passes presently,’® even though a life interest 
is reserved to the maker or the enjoyment is post- 
poned until his death,®° and as wills, if at all, when 
the title is to pass on the maker’s death,’! and as 
neither when not to take effect until the maker’s 


63. Assignments generally see As- 
signments 5 C.J. p 830. 


64 Cal.——Driscoll v. Driscoll, 77 P. 
471, 143 Cal. 528; McCloskey v. Tier- 
ney, 74 P. 699, 141 Cal. 101, 99 Am.S.R. 
33; Burkett v. Doty, 162 P. 1042, 32 
Cal.App. 337. 


Ga.—Southern Mut. Life Ins. Ass’n 
v. Durdin, 64 S.E. 264, 132 Ga. 495, 
13a) Am.S:R. 200, 


Pa.—Wirt’s Est., 20 Pa.Dist. 237. 


Tex.—Burges v. New York L. Ins. 
_Co., (Civ.App.) 53 S.W. 602. 


W.Va.—Chambers v. Great State 
Council, I. O. R. M., 86 S.E. 467, 76 
W.Va. 614. 


65. Noble v. Garden, 79 P. 883, 146 
Gal. 225, 2 Ann.Cas. 1001, 10 Prob.Rep. 
Ann. 380; Frost v. Frost, 88 N.E. 446, 
202 Mass. 100, 1382 Am.S.R. 476, 27 L. 
R.A.N.S. 184; Schad’s Appeal, 88 Pa. 
111; Waltman v. Germantown Trust 
Co., 92 Pa.Super. 480; Grand Foun- 
tain U. O. T. R. v. Wilson, 32 S.E. 48, 
96 Va. 594. And see cases infra note 
66. Compare Trenton Saving Fund 
Society v. Wythman, 148 A. 622, 106 
N.J.Bq. 93 [rev 145 A. 462, 104 N.J.Eq. 
271] (holding that the general stat- 
ute relating to the execution of wills 
did not repeal a prior statute permit- 
ting a saving fund society to keep 
books in which depositors might ap- 
point the persons to whom their mon- 
ey should be paid if the depositor died 
without disposing of it by will, and, 
accordingly, that the entry in such a 
book of an appointment of the per- 
son to whom a depositor’s money 
should be paid in such case, while 
testamentary in nature, was not in- 
valid or inoperative because not exe- 
cuted as a will). 


Execution of wills in general see 
infra §§ 273-394. 


66. Jennings v. Neville, 54 N.EH. 
202, 180 Il). 270 [mod 75 Ill.App. 503]; 
Comer v. Comer, 11 N.E. 848, 120 Ill. 
420; Rengel v. Schoden, 178 I1l.App. 
151; Moore y. Weston, 102 N.W. 163, 
13 N.D. 574; Estate v. Kohl, 28 Pa.Co. 
552, 19 Montg.Co. 182. 


Indorsement of credit on bond or 
note efiective at holder’s death as tes- 
tamentary see infra § 247. 

67. Bills of sale generally see 
Sales §§ 2, 287-293. 

68. Taylor v. Wilder, 165 P. 766, 63 
Colo. 282. 

Time when will takes effect in gen- 
eral see supra § 224. 


69. See supra § 235. 


70. In re Lloyd’s Hstate, 239 N.W. 

390, 256 Mich. 305. 
' 71. Clarke v. Commerce State & 
Savings Bank, 189 P. 842, 68 Colo. 401; 
Smith v. Smith, (Tex.Civ.App.) 200 
S.W. 540. See Taylor v. Wilder, 165 
P. 766, 63 Colo. 282 (recognizing the 
rule). 

72. Necessity of delivery of bill of 
sale see Sales § 291. 

73. In re Lloyd’s Hstate, 239 N.W. 
390, 256 Mich. 305. 

74 Taylor v. Wilder, 165 P. 766, 63 
Colo. 282; In re Salzwedel’s Estate, 
177 N.W. 586, 171 Wis. 441. 

Execution of wills in general see 
infra §§ 2738-394. 


75. Gifts generally see Gifts 28 
Cid DimOLve 

76. Time when will takes effect in 
general see supra § 224. 

77. See Gifts §§ 11, 42, 45. 

78. See Gifts §§ 94, 118-122. 

79. Ark.—King v. Allen, 200 S.W. 


277, 182 Ark. 54; Parker v. Walls, 86 
S.W. 849, 75 Ark. 86. 


Cal.—Allen v. Smith, 176 P. 365, 38 
Cal.App. 409. 


Conn.—Reed v. Copeland, 50 Conn. 
472, 47 Am.R. 663. 


N.Y.—Collins vy. Central Trust Co. 
of Rochester, 231 N.Y.S. 251, 133 Misc. 
93. 

Or.—Deneff v. Helms, 70 P. 390, 42 
Or. 161, 8 Prob.Rep.Ann. 171. 

Tex.—Millican vy. Millican, 24 Tex. 
426. 


Va.—Thomas’ Adm’r yv. Lewis, 15 
S.E. 389, 89 Va. 1, 37 Am.S.R. 848, 18 
TR ARTO. 


And see cases infra note 80. 


80, Ala.—Adams v. Broughton, 13 
Ala. 731. 


Md.—Howard vy. Hobbs, 94 A. 318, 
125 Md. 636. 


Mass.—Chippendale v. North Adams 
Pee Bank, 111 N.E. 371, 222 Mass. 


Mich.—Clough v. First Nat. Bank, 
236 N.W. 790, 254 Mich. 298. 


Minn.—Innes vy. Potter, 153 
604, 130 Minn. 320, 3 A.L.R. 896. 


Neb.—In re Sides’ Estate, 228 N.W. 
619, 119 Neb. 314; Dinslage v. Strat- 
man, 180 N.W. 81, 105 Neb. 274, 14 A. 
eR OZ: : 


N.J.—Mullen v. Mullins, 130 A. 628, 
98 N.J.Eq. 728; Mullen vy. Mullins, 
130 A. 632, 98 N.J.Eq. 727. 


N.Y.—In re Valentine’s Estate, 204 
N.Y.S. 284, 122 Misc. 486. 


N.C.—Branch v. Byrd, 15 N.C. 142. 


Utah.—Boyle v. Dinsdale, 143 P. 
136, 45 Utah 112, Ann.Cas.1917E 363. 


Wis.—Pirie v. Le Saulnier, 154 N. 
W.. 993, 161 Wis. 503. 


Reservation of life interest or post- 
ponement of enjoyment as afiecting 
Moeninet of gift in general see Gifts 
N » 43. 


81. U.S.—Boal Vv. Metropolitan 
Museum of Art of City of New York, 
19 F.(2d) 454 [cert den 48 S.Ct. 122, 
275 U.S. 565, 72 L.Ed. 429]. 


Cal.—In re Button’s Estate, 287 P. 
964, 209 Cal. 325; Topley v. Megarry, 
257 P. 911, 84 Cal.App. 253; Castelhun 
v. San Francisco Savings & Loan So- 
ciety, 205 P. 65, 56 Cal.App. 220: Jef- 
ee v. Hulen, 199 P. 350, 52 Cal.App. 


Ill. Hopkins v. Hughes, 173 N.BE. 
100, 340 Ill. 604; In re Rusk’s Estate, 
206 Ill.App. 518. 

Ky.—Howard v. Williams, 14 S.W. 
(2d) 1096, 228 Ky. 259; Snyder v. Gen- 


N.W. 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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death and not executed with the formalities neces- 
sary for a will.8? A writing amounting merely to an 
expression of intention to make a gift inter vivos is 


not to be treated as testamentary merely because, 


such intention is not carried out in the lifetime of 
the maker ;** and, on the other hand, a provision in 
an instrument in the form of a will expressing the 
maker’s desire that the beneficiary take care of him 
during his lifetime does not make the disposition a 
gift inter vivos.S* The fact that an instrument of 
gift is also sufficient as a will does not prevent it 
from operating as the former.®® 


[§ 246] (b) Loan of Money Not To Be Repaid. 
It has been held that where a creditor accepts from 
his debtor, or a person who has turned over or lent 
money to another accepts from the latter, a bond or 
note providing for payment of interest to the cred- 
itor during his lifetime, but it is agreed that the 
prineipal shall never become due, or that the bond 
or note shall become void upon the death of the 
payee, the transaction does not amount to a testa- 
mentary disposition of the principal sum;%* but 
there is also authority for the contrary view, that 
such a transaction is of the nature of a testamentary 
disposition, and is invalid in the absence of compli- 
ance with the statute of wills.*? 


[§ 247] (c) Indorsement of Credit on Bill or 
Note. An indorsement, by way of gift, of a credit 
upon a bill or note is not testamentary, or invalid 


eral Conference Board of Education of 
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because not complying with the statutes relating to 
the execution of wills,** where it is intended to take 
effect at the time the indorsement or entry is made;*?® 
but it is testamentary where it is to take effect only 
upon the death of the person making the indorsement 
or entry.°° Thus a direction that the amount of the 
credit shall be charged to the maker of the note as 
an advancement renders the indorsement testamen- 
tary, since it indicates an intention to make a dis- 
position pro tanto to take effect at death.®1 Simi- 
larly, an indorsement of credit accompanied by a 
statement that the amount of such credit is all the 
maker of the note shall receive out of the holder’s 
estate, and that the balance of his estate is reserved 
for distribution to other persons, is testamentary in 
character.°? 


[§ 248] (12) Creation of Joint Bank Account. 
The creation of a joint bank account by one person 
for himself and another, as joint owners, with right 
of survivorship, is not a will, and not subject to the 
statutes relating to the execution of wills,°? where 
the other joint owner’s interest in or title to the 
account arises or vests immediately ;°* but the rule 
is otherwise if full dominion over the account is re- 
tained by the depositor during his life, and the bene- 
fit to the other person is intended to arise only at the 
former’s death,®® even though in the meantime such 
other person is authorized, as the depositor’s agent, 
to make withdrawals from the account.°* 


XII in 69) C.J. 


M. E. Church South, 266 S.W. 661, 205 
Ky. 812; Drake v. Security Trust Co., 
263 S.W. 4, 203 Ky. 733. 


Mass.—Coffin vy. Otis, 11 Mete. 156. 


Mo.—In re Lindhorst’s Estate, 270 
S.W. 150, 216 Mo.App. 473. 


N.J.—Trenton Sav. Fund Soc. v. 
Wythman, 145 A. 462, 104 N.J.Hq. 271 
[rev on other grounds 148 A. 622, 106 
N.J.Eq. 93]. 


N.D.—McGillivray v. First Nat. 
Bank of Dickinson, 217 N.W. 150, 56 
N.D. 152. 


Ra.—Armstrong’s Est., 2 Pa.Co. 166. 


Tex.—Grigsby’s Legatees v. Willis’ 
Estate, 59 S.W. 574, 25 Tex.Civ.App. 1. 


82. U.S.—Basket v. Hassell, 2 S.Ct. 
415, 107 U.S. 602, 27 L.Ed. 500; In re 
Riphant,.227 HH. 135. 


Cal.—Jeffers v. Hulen, 199 P. 350, 52 
Cal.App. 590. 


Conn.—Organized Charities Assoc. 
v. Mansfield, 74 A. 781, 82 Conn. 504, 
135 Am.S.R. 285; Main’s Appeal, 48 
A. 965, 73 Conn. 638. 


Ill.—Taylor y. Harmison, 53 N.E. 
584, 179 Ill. 137 [aff 79 Ill.App. 380]. 


Ind.—Smith v. Ferguson, 90 Ind. 
229, 46 Am.R. 216. 


Iowa.—In re Knapp’s Estate, 197 N. 
W. 22, 197 Iowa 166. 


Ky.—Drake vy. Security Trust Co., 
263 S.W. 4, 203 Ky. 733. 


Me.—Howard vy. Dingley, 
592, 122 Me. 5. 


Mass.—Hale y. Wilmarth, 174 N.E. 
232, 274 Mass..186, 73 A.L.R. 980. 


Mo.—Trautz v. Lemp, 46 S.W.(2d) 
135, 329 Mo. 580; Bieber’s Adm’r vy. 
Boeckmann, 70 Mo.App. 503. 


N.H.—Burns v. Nolette, 144 A. 848, 
SON a. 489) (67) As: 1071 


N.Y.—In re Roe’s Estate, 257 INNS 
S. 273, 148 Mise. 361 [rev on other 
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grounds 261 N.Y.S. 946, 237 App.Div. 
864 (aff 185 N.E. 788, 261 N.Y. 674)]. 


R.I.—Sliney v. Cormier, 139 A. 665, 
49 RI. 74. 


S.C.—Trenholm vy. Morgan, 5 S.E. 
721, 28 S.C. 268: 


Va.—Shankle v. Spahr, 93 S.E. 605, 
121 Va. 598. 


See Wright v. Sanger, 137 A. 657, 
101 N.J.Eq. 203 (holding that a deliv- 
ery of bonds under an agreement that 
if the donee should die before the 
donor such bonds should revert to the 
donor under the donee’s will is in- 
valid, being an attempt to circumvent 
the statute of wills). 


Execution of wills in general see 
infra §§ 273-394. 


Invalidity of gift not to take ef- 
fect until donor’s death see Gifts § 
43. 


83. In re Kauffman’s Estate, 129 
A. 98, 283 Pa. 375. 


84. Succession of Nelson, 112 So. 
298, 163 La. 458. 


85. In re Escolle’s Estate, 
App.) 25 P.(2d) 860. 
86. Novak v. Lovin, 157 N.W. 297, 


33 N.D. 424; Fellman’s Adm’r v. Lan- 
Gis, 18eAy 943)) 13 Parebirs. 


87. Reed v. Bonner, 102 A. 383, 
91 N.J.Law 712. 


88. Execution of wills in general 
see infra §§ 273-394. 


89. Condrey v. Coffey, 43 S.W.(2d) 
928, 163 Tenn. 508. 


90. Estate of Kohl, 28 Pa.Co. 552, 
19 Montg.Co. 182. And see cases in- 
fra notes 91, 92. 


Instrument disposing of proceeds 
of note at holder’s death as testa- 
mentary see supra § 243. 


91. Condrey v. Coffey, 43 S.W.(2d) 
928, 163 Tenn. 508. 


Advancements in general see infra 


(Cal. 


92. Condry v. Coffey, 43 S.W.(2d) 
928, 163 Tenn. 508. 


93. Execution of wills generally 
see infra §§ 273-394. 


94. Erwin v. Felter, 119 N.E. 926, 
283 Ill. 36, L.R.A.1918E 776; Rocke- 
feller vy. Davenport, 177 N.E. 856, 277 
Mass. 105; McKenna v. McKenna, 157 
N.E. 517, 260 Mass. 481; Chippendale 
v. North Adams Savings Bank, 111 N. 
BE. 371, 222 Mass. 499; Negaunee Nat. 
Bank v. Le Beau, 161 N.W. 974, 195 
Mich, 502, L.R.A. 1917D 852. 


95. Me.—Appeal of Garland, 136 
A. 459, 126 Me. 84 [cert den 47 S.Ct. 
169, (274  OnSas, (59s untied toons 
Howard v. Dingley, 118 A. 592, 122 
Me. 5; Maine Sav. Bank v. Welch, 
115 A. 545, 121 Me. 49. 


Mass.—McKenna v. McKenna, 157 
N.E. 517, 260 Mass. 481; Battles v. 
Millbury Sav. Bank, 145 N.E. 55, 250 
Mass. 180. 


N.J.—Hunt v. Naylor, 95 A. 138, 84 
N.J.Eq. 646. 


N.D.—McGillivray v. First Nat. 
SD. oF Dickinson, 217 N.W. 150, 56 
v 152. 


an, 100 A. 950, 
286 Pe 377. 


See to same effect In re Rusk’s Es- 
tate, 206 Ill.App. 518. 


And see case infra note 96. 


Compare Smith v. Gosnell, 43 Ont. 
L. 123 (holding that the person in- 
tended to be benefited by a joint ac- 
count took nothing thereby, in view 
of the statute of wills, notwithstand- 
ing the direction to the bank for the 
creation of the joint account gave 
each depositor the right to make 
withdrawals therefrom, where evi- 
dence showed that the disposition 
was intended to be testamentary). 


96. Morristown Trust Co. v. Cap- 
stick, 106 A. 391, 90 N.J.Eq. 22 [aff 
108 A. 926, 91 N.J.Eq. 152]. 
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[§ 249] (13) Designation of Beneficiary of Life 
Insurance. The designation of a beneficiary of life 
insurance or the like is not a testamentary disposi- 
tion of property, and not within the statute of 
wills,®? particularly as during the lifetime of the in- 
sured there is no specifie property owned by him or 
to which he is entitled, and instead of the designa- 
tion of the beneficiary being a disposition of prop- 
erty, it is the mere naming of a person for whose 
benefit a contract 1s made.°®§ 


[§ 250] c. Evidence as to Character of Instru- 
ment.®® In determining whether an instrument is 
of a testamentary character, its contents may be ex- 


amined,! and the question whether the writing was 


intended by the maker to be his will or to be an in- 
strument of some other character should, if possible, 
be determined from the face of the instrument.” 


Where, from such examination, the character of the: 


instrument is doubtful, or its nature is uncertain, ex- 
trinsic evidence of the’ circumstances surrounding 
its making is admissible to aid in determining the 
question;* but where a writing 1s,on its face an in- 
strument of nontestamentary character, and is not 
ambiguous or equivocal in form, parol evidence is 
not admissible to show that ue was intended to be a 


193 4. 
790, 205 Ala. 


97. In re Wheatley’s ! Estate, 
P. 934, 184 Cal. 399; In re Koss’ Hs- 
tate, 150 A. 360, 106 N.J.Eq. 323 [rev’ 
146 A. 471, 105 Ned gst 294 psec 
Johnston v. Scott, 137 N.Y.S. 248, 76 
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Ala.—Marsh ‘v. Rogers, 
106. 


Mich.—Hlliott v. Cheney, 150 N.W. 
163, 183 Mich. 561; 
105 N.W. 1110, 142 


Dodson vy. 
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will,* and, similarly, it has been held that where 
an instrument purporting to be a will is fair and 
regular on its face, and properly executed as a will, 
parol evidence is ordinarily inadmissible to show 
that it was not intended as such,’ although on this 
point there is also authority to the contrary.6 A 
preamble written on the same sheet with a doubtful 
or ambiguous instrument must be read as a part of 
it, in determining its character.7 In determining 
whether an instrument is a will or a marriage settle. 
ment the fact that the maker’s wife acquiesced there- 
in is immaterial.® 


Presumption. It has been said that where an in- 
strument is imperfect and equivocal in form, the 
presumption is against its operating as a will.® 


Weight and sufficiency. Particular cases in which | 
the evidence has been held to show an instrument to 
be of testamentary nature, or to have been intended 
to operate as a will,!° or to be an instrument of a 
different character, as a deed,** a declaration of 
trust,12 a promissory note,'* or a gift,1* may be 


founds in the footnotes. 


[§ 251] B. What Law Governs!°"—1, As between 
Laws of Different Jurisdictions: :: In the absence of a 


11... Cal.—Sullivan v. Hess, 263 P. 
20, 208 Cal. 165; _De Cou v. Howell, 
214 P. 444, 190 Cal. 741; Creason v. 
Creason, 11 P.(2d) 451, 123 Cal.App. 


455. 


87. So. 


Dodson, 
Mich. 586; Clay 


Misc. 641 (holding that an instr ument 
executed by the holder of life insur- 
ance policies, directing the person 
named as beneficiary in such policies 
to hold the proceeds thereof upon 
designated trusts, was not testamen- 
tary or an attempt to make an unau- 
thorized testamentary disposition, 
but simply an attempt to direct what 
use should be made of the proceeds 
of such policies after his death, and 
not the disposition of any property 
belonging to the insured). 


98. In re Koss’ Estate, 150 A. 360, 
106 N.J.Eq. 323 [rev 146 A. 471, 105 
N.J.Eq. 29]. 


99. Evidence in proceedings for 
probate, establishment, or annulment 
of will see infra §§ 747-828. 


1. Mayhew v. Wilhelm, 229 N.W. 
459, 249 Mich. 640. 


2. Marsh v. Rogers, 87 So. 790, 205 
Ala. 106; Page v. Barnes, (Tex.Civ. 
App.) 258 S.W. 264. 


Intention of maker as determining 
whether instrument is will see supra 
§ 234. 


3., Md.—Ellison v. Clayton, 163 A. 
695, 164 Md. 35. 


Mich.—In re Lloyd’s Estate, 239 N. 
W. 390, 256 Mich. 305; Mayhew v., 
Wilhelm, 229 N.W. 459, 249 Mich. 640, 
Sée Elliott v. Cheney, 150 N.W.. 163, 
183 Mich. 561 (recognizing the fule). 


Miss.—Prather v. Prather, 52 So. 


449, 97 Miss. 311. 


N.C.—Phifer v. Mullis, 83 S.E. 582, 
167 N.C. 405. 

Tex.—Page v. Barnes, (Civ.App.) 
258 S.W. 264; Low v. Low, (Civ.App.) 
172 S.W. 590. 


W.Va.—Smith vy. 
bate 12 W.Va. 205, 


Smith,,.70 S.E. 
33 L.R.A.N.S. 


Wis.—Sheldon v. Blackman, 205 N. 
W. 486, 188 Wis. 4. 


v. Layton, 96 N.W. 458,.134 Mich. 317. 


N.C.—In re Seymour’s: Will, 114 
S.E. 626, 184 N.C. 418; Phifer v. Mul- 
lis, 83 S.E. 582, 167 N.C. 405. 


Pa.—In re McCune’s Estate, 109 A. 
156, 265 Pa. 523. 


Wis.—Jones vy. Caird, 141 N.W. 228, 
153 Wis. 384, Ann.Cas.1914A 88. 


5. Brown v. Avery, 58 So. 34, 63 
Fla. 355, Ann.Cas.1914A 90; Phifer v. 
Mullis, 83 S.E. 582, 167 N.C. 405. 


6 Clark v. Hugo, 107 S.E. 730, 130 
Va. 99: 


% UHydrick v. Hydrick, 141 S.E. 
156, 142 S.C. 5381. 


8 In re Hueler’s Estate, 
1031, 207 Cal. 391. 


ere Self vy. Self, 103 So. 591, 212 Ala. 


278 P. 


10. Cal. : Wah 12) 
509, 172 Cal. 371; Castelhun v. San 
Francisco Savings & Loan Society, 
205 P. 65, 56 Cal.App. 220; Jeffers v. 
Hulen, 199 BP) -350, 52 Cal.App. 590; 
Gaschlin v. Sierra, 191 P. 550, 48 Cal. 
App. 53. 

Colo.—Larison v. Taylor, 
217, 83 Colo. 430. 


Conn.—Daginella v. Second Nat. 
Bank, 187 A. 727, 106 Conn. 207. 


Ga.—Preston v. Ham, 119 S.E. 658, 
156 Ga. 223. 


Ind.—Crawfordsville Trust Co. v. 
Ramsey, 100 N.H. 1049, 102 N.E. 282, 
55 Ind.App. 40. 


Ky.—Harrel’s Adm’r y. Harrel, 23 
S.W.(2d) 922, 232 Ky. 469. 


N.J.—Watson v. Magill, 97 A. 48, 85 
N.J.Eq. 592. 


8.C.—Hydrick v. Hydrick, 141 S.E. 
156, 142 S.C. 581. 


Wis.—Erbach v. Brauer, 206 N.W. 
62, 188 Wis. 312. 


266 P. 


Iil.—Argile v. Fulton, 129 N.E. 526, 
295 Ill. 569. 


Mass.—Wilson v.. Jones, 182 N.E. 
917, 280 Mass. 488; O’Loughlin v. 
pipet ae 168 N.E. 96, 269 Mass.- 


Minn.—German v. McKay, 162 N.W. 
527, 186 Minn. 433. 


Wash.—Simmons v. Macomber, 111 
P. 579, 60 Wash. 469. 


Wis.—Chaudoir vy. Witt, 174 N.W. 
925, 170 Wis. 556. 


Wyo.—Watts v. Lawrence, 
1/9; 188 P. 34, 26 Wyo. 367. 


12. O’Loughlin v. Prendergast, 168 
N.E. 96, 269 Mass. 41. 


13. Lawrence v. Scurry, 175 N.W. 
22, 187 Iowa 1055; McKnight v. Cor- 
net, (La.App.) 143 So. 726. 


[a] Fact of execution contempo- 
raneous with will is strongly corrob- 
orative of the view that an instru- 
ment, the character of which as a 
promissory note or a testamentary in- 
strument is in question, was intend- 
ed as a note, and based upon a valid 
consideration. Lawrence v. Scurry, 
175 N.W. 22, 187 Iowa 1055. 


14, In re Lindhorst’s Estate, 270, 
S.W. 150, 216 Mo.App. 473. 


15. Conflict of laws aan see 
Conflict of Laws 12 C.J. p 42 y 


What law governs: 
Capacity to make will see supra § 8. 


Construction of will see infra XID in 
CoE C is 


ge ange to make will see supra § 


185) Ps 


Holographic wills see infra § 397. 
Revocation of will by: 

Act of testator see infra § 484. 

Operation of law see infra § 538i. 
Who may: 

Make will see supra § 8. 

Take under will see supra § 126. 
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statute otherwise providing, the validity of a will 
is governed, as to personal property, by the law of 
the testator’s last domicile,t® except where the be- 


16. U.S.—Jones v. Habersham, 2 
Se twcoo iOUmoS t4, ot enti, 40 
Kibbe vy. City of Rochester, 57 F.(2a) 
542; Vogel v. New York Life Ins. Co., 
55 E.(2d) 205 [cert den 53 S.Ct. 9, 
287 U.S. 604, 77 L.Ed. 525]; Von Over- 
beck v. Dahlgren, 28 F.(2d) 936; 
Pottstown Hospital v. New York Life 
Ins. & Trust Co., 208 F. 196; Higgins 
v. Eaton,.188 F. 938 [rev on other 
grounds 202 F. 75, 122 C.C.A. 1 (aff reh 
204 FE. 273; 122 C.C.A. 471)]; West 
Virginia Pulp & Paper Co. v. Miller, 
176 B. -284,°100 C.C.A. 176 [cert den 
31°) 8.Ct, 722, 220 U.S. 619,55 lu. Ed. 
612]; Watkins v. Eaton, 173 F. 133 
Laff 183 F. 384, 105 C.C.A. 604]; Hand- 
ley v. Palmer, 91 F. 948 [aff 103 F. 


39, 43 C.C.A. 100];. Grattan v. Ap- 
aS 10 F.Cas.No. grind 3 Story 


Ala.—Hoglan y. Moore, 122 So. 824, 
219 Ala. 497; Blacksher Co. v. North- 
rup, 57 So. 743, 176 Ala. 190, 42 L.R.A. 
N.S. 454; Varner v. Bevil, 17 Ala. 286. 


Cal.—In re Patterson’s Estate, 222 
P. 374, 64 Cal.App. 643 [error dism 
a 225, 266 U.S. 594, 69 L.Ed. 


Conn.—Appeal of Murdoch, 72 A. 
290, 81 Conn. 681, 129 Am.S.R. 231; 
Irwin’s Appeal, 33 Conn. 128. 


Ga.—Knight v. Wheedon, 
794, 104 Ga. 309. 


Ill.—Dibble v. Winter, 93 N.E. 145, 
247 Ill. 243; Davis v. Upson, 70 N.E. 
602, 209 Ill. 206; Yore v. Cook, 67 Ill. 
App. 586. 


Ind.—Evansville Ice, ete. Co. v. 
Winsor, 48 N.E. 592, 148 Ind. 682; 
Patterson v. Ransom, 55 Ind. 402. 


Ky.—Payne v. Payne, 39 S.W. (2d) 
205, 239 Ky. 99; Rutledge v. Wiggin- 
ton, 179 S.W. 389, 166 Ky. 321; Hus- 
sey v. Sargent, 15 S.W. 211, 116 Ky. 
bau 2b ky... 315; Barnes’ "Adm’r Vv. 
Brashear, 2 B.Mon. 380. 


La.—In re Lewis’ Estate, 32 La. 
Ann. 385; Perin v. McMicken’s Heirs, 
15 La.Ann. 154; Abston v. Abston, 15 
La.Ann. 137; Penny v. Christmas, 7 
Rob. 481. 


Me.—Potter v. Titcomb, 22 Me. 300. 
Mich.—In re High, 2 Dougl. 515. 


Miss.—National Bank of Greece v. 
Savarika, 148 So. 649; Cameron v. 
Watson, 40. Miss. 191. 


a .—Nat v. Coons, 10 Mo. 543. 


nt.—In re Hauge’s Estate, 9 P. 
an 1065, 92 Mont, 36. 


N.J.—Jenkins v. Guarantee Trust, 
CteeCo,, 2 Ay 203, 53 N.J.Bag.. 194, 


N.Y.—Bishop v. Bishop, 177 N.E. 
302,257 N.Y. 40, 80 A.L.R. 1198. [set- 
tlement of remittitur ordered 179 N. 
BE. 391, 258 N.Y. 216, 80 A.L.R. 1198]; 
Hope v. Brewer, 32 N.B. 558, 186 N.Y. 
ZOO MinkwAE 458. \Crossave, U.S. 
Trust Co., 30 N.E. 125, CS teN Yoo 0, 
27 Am.S.R. 597, 15 iD RION, 606; White 
v. Howard, 46 N.Y. 144 [aff 52 Barb. 
294]; Bascom vy. Albertson, 34 N.Y. 
584; Moultrie v. Hunt, 23 N.Y. 394 
[rev 26 Barb. 252]; Flatauer v. Loser, 
141 N.Y.S. 951, 156 App.Div. 591, 1i 
Mills Surr. 190 [rev on other grounds 
104 N.E. 1123, 211 N.Y.15]; Merritt v. 
Corties, 24 N.Y.S. 561; 71 Hun 612; 
In re Brown’s Will, 233 N.Y.S. 145, 
133 Mise. 457; In re Yuill’s Estate, 
178 N.Y.S. 871, 109 Misc. 465; In re 
Harwood, 172 N.Y.S. 296, 104 Misc. 
653 [aff sub nom. In re Gay, 176 N.Y. 
S. 900, 188 App.Div. 918 (aff 125 N.E. 
918, 227 N.Y. 607)]; In re Connell’s 
Will, 155 N.Y.S. 397, °92-Misc. 324, 15 


30 S.E. 
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Mills Surr. 303 [aff 162 N.Y.S. 1114]; 
In re Schober’s Will, 154 N.Y.S. 309, 
90 Mise. 230, 14 Mills Surr. 310; Gar- 
vey v. Horgan, 77 N.Y.S. 290, 38 Misc. 


164 [aff 79 N.Y.S. 337, 77 App.Div. 
391]; Matter of Lang’s Will, 30 N. 
Y.S. 388, 9 Mise. 521, 1 Gibb.Surr. 
127; Matter of Coburn’s Will, 30 N. 


Y.S. 383, 9 Misc. 437, 1 Gibb.Surr. 119; 
Kerr v. Dougherty, 59 How.Pr. 44 
[mod on other grounds 17 Hun 341, 
aff_79 N.Y. 327]; In re Roberts’ Will, 
8 Paige 446; Wood v. Wood, 5 Paige 
596, 28 Am.D. 451; Mills v. Fogal, 4 
Edw. 559; Matter of Delaplaine’s 
Will, 5, Dem-Surr, .398,; 12 N,Y.Civ. 


Proc. 35, 45 Hun 225, 19 Abb.N.Cas:) 


36 [aff 45 Hun 225, 19 Abb.N.Cas. 36, 
12 _N.Y.Civ.Proc. 401]; Ex p. McCor- 
mick, 2 Bradf.Surr. 169; Isham vy. Gib- 
bons, 1 Bradf.Surr. 69. 


N.C.—Sorrey v. Bright, 21 N.C. 113, 
28 Am.D. 584. 


Ohio.—Manuel v. Manuel, 13 Ohio 
St. 458; Meese v. Keefe, 10 Ohio 362; 
Lozier v. Lewis, 28 Ohio C.A. 177. 


Or.—Hollister vy. Hollister, 166 P. 
940, 85 Or. 316. 


Pa.—Carey’s Rppeat ome ea wee Ode: 
Desesbats v. Berquier, 1 Binn. 336, 2 
Am.D. 448; Stapay’s Estate, 12 Pa. 
Dist.&Co. 16; Deschamps’s Estate, 22 
Pa.Dist. 508, 41 Pa.Co. 227; Thoma- 
son’s Estate, 13 Phila: 376; Matter of 
Pretto’s Will, 4 Phila. 380. 


R.I.—Lapham y. Olney, 5 R.I. 413. 


S.C.—Adger v. Kirk, 108 S.E. 97, 
116 S.C. 298. 


Tenn.—Jacobs v. Willis’ Heirs, 249 
S.W. 815, 147 Tenn. 539. 


Tex.—Holman v. Hopkins, 27 Tex. 
38. 


Wash.—In re Chappell’s Estate, 213 
P. 684, 124 Wash. 128. 


W.Va.—American Bible Soc. v. Pen- 
dleton, 7 W.Va. 79 


Wis.—Ford v. Ford, 33 N.W. 188, 
70 Wis. 19, 5 Am.S.R. 117. 


Eng.—In re Piercy, [1895] 1 Ch. 
$3) In rer uMartin,. “tlogont “But Zils 
Wicker v. Hume, 7 H.U.Cas. 124, 11 
Reprint 50. 


[a] Although executed in another 
state, a will is governed as to its va- 
lidity by the law of the state in which 
is the domicile of the testator at the 
time of his death. Patterson v. Ran- 
som, 55 Ind. 402; Lozier v. Lewis, 28 
Ohio C.A. 177. : 


[b] Proof of law of domicile re- 
quired in other states.—Proof of the 
law of the testator’s domicile, and 
of the execution of the will in ac- 
cordance with such law, must be 
made before the will can be given ef- 
fect by the courts of other states. 
Barnes’ Adm’r v. Brashear, 2 B.Mon. 


(Ky.) 380; Abston v. Abston, 15 La. 
Ann, 137; Matter of Pretto’s’ Will, 4 
Phila. (Pa.) 380. 


17. Execution of power to dispose 
of personalty as governed by law of 
donor’s domicile see Conflict of Laws 
§ 74. 


18. U.S.—Robertson v. Pickrell, 3 
S.Ct. 407, 109 U.S. 608, 27 L.Ed. 1049; 
Jones v. Habersham, 2 §8.Ct. 336, 107 
U.S. 174, 27 L.Ed. 401; Kerr v. Moon, 
9 Wheat. 565, 6 L.Ed. 161; Vogel v. 
New York Life Ins. Co., 55 F.(2d) 205 
[cert den 53 S.Ct. 9, 287 U.S. 604, 77 
L.Ed. 525]; Higgins v. Eaton, 188 F. 
938 [rev on other grounds 202 F. 75, 
TORK OA ORNS AI (evar PHIRI iNe Cite nlp On OM NA 
471)]; Ware v. Wisner, 50 F. 310. 
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quest is made in execution of a power,1? and, as to 
realty, by the law of the place where the realty is sit- 
uate,1® the place of execution of the will being with- 


Ala.—Phillips v. Phillips, 104 So. 
Joe, W239 Ala: V 27s Blackshen@iCorswa 
Northrup, 57 So. 743, 176 Ala..190, 42 
L.R.A.NS. 454; Goodman v. Winter, 
64 Ala.'410, 38 Am.R. 13; Doe ex dem. 
Pope v. Pickett, 51 Ala. 584; Edwards 
v. Bibb, 43 Ala. 666; Varner v. Bevil, 
17 Ala. 286. 


Ark.—Robertson v. Robertson, 223 
S.W. 32, 144 Ark. 556; Crossett Lum- 
ber Co. v. Files, 149 S.W. 908, 104 Ark. 
600; Hageart v. Ranney s 84 S.W. 703, 
73 Ark. 344, 


Cal.—In re Reynolds’ Estate, 20 P. 
(2d) 323. 


Conn.—Appeal of Murdoch, 72 A. 
290, 81 Conn. 681, 129 Am.S.R. 2315 
Irwin’s Appeal, 33 Conn. 128. 


D.C.—Prall v. Prall, 56 App.D.C. 
333, 13 F.(€2d) 305 [motion to am man- 
date on other grounds gr 56 App.D.C. 
336, 15 F.(2d) 735; Readman v. Fer- 
guson, 13 App.D.C. 60. 


Fla.—Frazier v. Boggs, 20 So. 245, 


ear 307; Crolly v. Clark, 20 Fla. 
Ga.—Knight v. Wheedon, 30 S.E. 
794, 104 Ga. 309. 
Ill.—Plenderleith v. Edwards, 159 
N;E. (780; > 828 Ll). 4305 Barnetty: 
Barnett, 120 N.E. 532, 284 Tll. 580; 


Dibble v. Winter, 93 N.E. 145, 247 ml 
243; Amrine v. Hamer, 88 N.E. 1036, 
240 Ill. 572. 


Ind.—Evansville Ice, ete, Co. v. 
Winsor, 48 N.E. 592, 148 Ind. 682; 
Lucas v. Tucker, 17 Ind. 41; Callo- 
ey v. Doe ex dem. Joyes, 1 Blackf. 


lowa.—Lynch v. Miller, 6 N.W. 740, 
54 Iowa 516. 


Ky.—Shaw v. Grimes, 218 S.W. 447, 
187 Ky. 250; Rutledge v. Wigginton, 
179 S.W. 389, 166 Ky. 321; Williams 
v. Jones, 14 Bush 418. 


La.—Hasling’s Succession, 38 So. 
174, 114 La. 293, 3 Ann.Cas. 861; Web- 
er v. Ory, 14 La.Ann. 537; Hughes V- 
Hughes, 14 La.Ann. 85; Jones v. 
Hunter, 6 Rob. 235. 


Me.—Blaine v. Row, 89 A. 1126, 111 
es 480; Potter v. Titcomb, 22 Me. 


Mo.—Thomas v. McGhee, 8 S.W. 
(2d) 71, 320 Mo. 519; Keith v. Keith, 
10 S.W: 59:7, 97 Mo, 2235 Applegate 
v. Smith, 31 Mo. 166; Schulenberg & 
Bockler v. Campbell, 14 Mo. 491. 


N.H.—Eyre v. Storer, 37 N.H. 114. 


N.J.—Van Wickle v. Van Wickle, 
44 A, 877, 59 N.J.Eq. 317; Guarantee 


Trust, etc., Co. v. Maxwell, (Ch.) 30 
A. 339. 
N.Y.—White v. Howard, 46 N.Y. 


144 [aff 52 Barb. 294]; Lowe v. Plain- 
field Trust Co. of Plainfield, N. J., 
216 N.Y.S. 50) 216 App. Div. 72%) im re 
Fox’s Estate, 63 Barb. 157 [aff 52 N. 
Y. 630, 11 Am. R..751 (afi i94 (US sib; 
L.Ed. 192)]; Woolley v. Hutchins, 
N.Y.S. 769, 114 Mise. 11 [aff 189 
.S. 959]; In re Schober’s Will, 154 
.S. 309, 90 Mise. 230, 14 Mills Surr. 
310; In re Turner's Bstate, 143 N.Y. 
S. 692, 82° Mise. 25, 11 Mills Surr. 29; 
Koppel “v. Holm, 52 N.Y.S: 830, 23 
Misc. 557; Matter of Stewart’s Will, 
11. Paige 398, 3 N.Y.Leg.Obs. 235; 
Hawley & King v. James, 7 Paige 213, 
32 Am.D. 623. See Butler v. Green, 
16 N.Y.S. 888 [aff 19 N.Y.S. 890, 65 
Hun 99] (holding that where land de- 
vised is sold with the intention of re- 
investing the proceeds in other lands, 
such proceeds retain the character of 
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out legal significance or effect.1° 


realty and the law of the state in 
which the original land was situated 


governs their disposition under the 
will). 
N.C.—Whitten v. Peace, 124 S.E. 


571, 188 N.C. 298; Drake v. Merrill, 


47 N.C. 368. 

Ohio.—Jennings v. Jennings, 21 
Ohio St. 56; Bailey v. Bailey, 8 Ohio 
239. 

Pa.—In re Martin’s Estate, 11 Pa. 
Co. 245; Kessler v. Kessler, 3 Pa.Co. 
522. 


R.I.—Lapham v. Olney, 5 R.I. 413. 


Tenn:—McGinness v. Chambers, 1 
S.W. (2d) 1015, 156 Tenn. 404, A 
L.R. 1492; Jacobs v. Willis’ Heirs, 
249 S.W. 815, 147 Tenn. 539; Carpen- 
ter v. Bell, 34 S.W. 209, 96 Tenn, 294. 


Tex.—Holman vy. Hopkins, 27 Tex. 
38;. Coy v. Gaye, (Civ-App.) 84 S.W. 
441. 


Wash.—In re Stewart’s Estate, 66 
P. 148, 67 P. 723, 26 Wash. 32. 


Wis.—Ford v. Ford, 33 N.W. 188, 70 
RWS a1Oe 5 AMES RTT. 


Eng.—Pepin v. Bruyere, [1902] 1 
Chesot- in re Hewit, [1891] 23) Che 
568; Freke v. Carbery, L.R. 16 Eq. 
461 


Ont.—Lewis v. Doerle, 25 Ont.App. 
206 [aff 28 Ont. 412]. 


Sask.—Re Ostander Estate, 8 Sask. 
L. 132, 30 West.L.R. 890, 8 West.Wkly. 
397, 


[a] An English leasehold interest 
is, for the purposes of testamentary 
disposition, regarded as immovable 
property and as a chattel interest in 
land, and, accordingly, the validity 
of a testamentary disposition of such 
a leasehold interest is governed by 
the law of England, and not the law 
of the testator’s domicile. Pepin v. 
Bruyére, [1902] 1 Ch. 24; Freke v. 
Carbery, L.R. 16 Eq. 461. 


19. Jacobs v. Willis’ Heirs, 249 S. 
W. 815, 147 Tenn. 539. 


20. U.S.—Higgins v. Eaton, 188 F. 
938 [rev on other grounds 202 F. 75, 
122 C.C.A. 1 (aff 204 F. 278, 122 C.C.A. 
47%)]. 

Ark.—Crossett Lumber Co. v. Files, 
149 S.W. 908, 104 Ark. 600. 


Conn.—Irwin’s Appeal, 
128. 


Ga.—Castens v. Murray, 50 S.E. 131, 
122 Ga. 396, 2 Ann.Cas. 590 and note; 
itey v. Harlan, 52 Ga. 476. 


Ky.—Cornelison v. Browning, 10 B. 
Mon. 425. 


Mo.—Thomas v. McGhee, 
(2d) FA, 320) Mo..b19. 


N.Y.—Vogel v. Lehritter, 18 N.Y.S. 
923, 64 Hun 308 [aff 34 N.E. 914, 139 


33 Conn. 


8 S.W. 


This rule, where it 
has been left unchanged, or has been declared or 
confirmed, by statute, renders invalid as to real prop- 
erty a will which is not executed in conformity with 
the law of the place where such realty is situate, 
even though it is executed in accordance with the 
law of the testator’s domicile or of the place of exe- 
eution,”°® and, on the other hand, renders valid as.to 
personal property a will which conforms to the law 
of the testator’s last domicile, even though it would 
be insufficient if judged by the law of the state or 
country in which it was executed, or where the per- 
sonalty is actually situate,?! except that effect will 
not be given in such-another state or country to pro- 
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the testator’s 
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21. Ga.—Bank of Eton v. Owens, 
91 S.E. 476, 146 Ga. 464; Blackwell 
v. Grant, 167 S.E. 333, 46 Ga.App. 241. 


Mo.—Thomas v. McGhee, 8 S.W. 
(2d) 71, 320 Mo. 519. 


N.Y.—Dammert v. Osborn, 35 N.E. 
407, 140 N.Y. 30; Flatauer v. Loser, 
141°N.¥.S: 951, 156 App:Div. 591, 11 
Mills Surr. 190 [rev on other grounds 
104 N.EB. 1123,'211 N.Y. .15]; In re Har- 
wood, 172 N.Y.S. 296, 104 Misc. 653 
[aff sub nom. In re Gay, 176 N.Y.S. 
900, 188 App.Div. 918 (aff 125 N.E. 918, 
22n UNE OOK ile 


N.C.—McEwan vy. Brown, 97 S.B. 20, 
176 N.C. 249. 


Pa.—In re Beaumont’s Estate, 65 
A. 799, 216 Pa. 350, 9 Ann.Cas. 42 and 
note, 12 Prob.Rep.Ann. 667. 


See Higgins v. Eaton, 188 F. 938 
[rev on other grounds 202 F. 75, 122 
CrCvAR lm (atin 204 Eiri oon been Cane 
471)] (recognizing the rule stated in 
the text, and holding that the courts 
of the state in which such personalty 
is situate will transfer it to the state 
of the testator’s domicile for distri- 
bution in accordance with the will). 


22. FElatauer v. Loser, 141 N.Y.S. 
951, 156 App.Div. 591, 11 Mills’ Surr. 
190 [rev on other grounds 104 N.E. 
1128, 211 N.Y. 15]; McEwan v. Brown, 
97 S.E. 20, 176 N.C. 249. 


23. In re Rubens’ Will, 112 N.Y.S. 
941, 128 App.Div. 626 [aff 88 N.H. 
1130, 195 N.Y. 527]; ‘In re Tallmadge, 
181 N.uY.S: 336, 109 Mise. 696;  Mce- 
Ginness v. Chambers, 1 S.W.(2d) 1015, 
156 Tenn. 404, 82 A.L.R. 1492; Car- 
pouter v. Bell, 34 S.W. 209, 96 Tenn, 
294, 


24. See statutory provisions. 


Probate or record of foreign wills 
in general see infra §§ 656-665. 


25. U.S.—Palmer v. Bradley, 142 
HAL ati V5 4s Bers sa CcAc as 
(cert den 28 S:Ct. 759, 209 U.S. 548, 
52 L.Ed. 92)] (construing the Illinois 
statutes). 


Conn.—Irwin’s Appeal, 33 Conn. 
128. See Appeal of Jarboe, 99 A. 563, 
91 Conn. 265 (apparently recognizing 
the rule). 


Ill.—Barnett v. Barnett, 120 N.E. 


532, 284 Ill. 580; Dibble v. Winter, 93 
N.E. 145, 247 Ill. 243; Amrine vy. Ha- 
mer, 88 N.E. 1036, 240 Ill. 572. 


La.—Succession of Drysdale, 50 So. 
30, 124 La. 256; Succession of Hall, 
28 La.Ann. 57 [dist Robert v. Allier’s 
Agent, 17 La. 17; Succession of Rob- 
ert, 2 Rob. (La.) 427]; Succession 
of McCandless, 3 La.Ann. 579. 


Me.—Green y. Alden, 42 A. 358, 92 
Me.. 177; Lyon v. Ogden, 27 A. 258, 
85 Me. 374. 
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visions which are contrary to its publie policy.?* 
A will, however, which is executed in the manner pre- 
scribed by the laws of a state is valid as to property 
therein, whether or not its execution conforms to 
the law of the place where it was executed or of 
domicile.” 
enacted allowing wills executed in a foreign state 
or country to take effect or be probated if they are 
valid under the laws of such foreign state or country, 
or have been probated there,?* the validity of a will 
is to be tested by the law of the place of execution, 
as to property within the state in which such statute 
is in force, even though the will was not executed in 
conformity with the law of such state.?° 


Where a statute has been 


Md.—Hunter v. Baker, 141 A. 368, 
154 Md. 307 [cert den 49 S.Ct. 28, 278 
U.S. 627, 73 -L.Ed. 546]; Lindsay v. 


Wilson, 63 A. 566, 103 Md. 252, 2 L. 
R.A.N.S. 408. 

yi Mass.—Bayley v. Bailey, 5 Cush. 
“a 45, 


Minn.—Lott v. Lott, 218 N.W. 447, 
174 Minn. 13. 


N.Y.—In re Anderson’s Will, 140 N. 
aon 230, 78 Misc. 7138, 10 Mills Surr. 


Philippine.—In re Estate of John- 
son, 39 Philippine 156. See Temple- 
ton v. Babock, 52 Philippine 130 (rec- 
ognizing the rule). 


See In re Colville, (B.C.) [1932] 1 
Dom.L.R. 47 (holding that, under a 
statute providing that every will 
made outside the province by a Brit- 
ish subject shall, as regards personal 
property, be held to be well executed 
for the purpose of being admitted to 
probate in the province if it is made 
according to the form required by ei- 
ther the law of his domicile, at the 
time the will is made, or the law of 
the place of execution, or the law of 
the place where he had his domicile 
or origin, the validity of a will so 
made by a British subject domiciled 
outside the province, in conformity 
to the law of the place of his then 
domicile, is not affected by the fact 
that the testator subsequently ceases 
to be a British subject). 


Compare Crossett Lumber Co. v. 
Files, 149 S.W. 908, 104 Ark. 600 
(holding that, under Kirby Dig. § 
8033, providing that when a will of a 
nonresident of the state, relating to 
an estate within the state, has been 
duly probated in the state of the tes- 
tator’s residence, an authenticated 
copy thereof with certificate of pro- 
bate may be offered for probate in 
the state, and when so offered shall 
be admitted to probate as a will of 
personalty in this state, and, if it was 
executed so as to be a valid will of 
lands in this state by the laws there- 
of, may be admitted to probate as a 
will of real estate, a will executed 
outside the state in conformity to the 
laws of the testator’s domicile is not 
a valid will of land within the state 
unless made in accordance with the 
requirements of ‘the laws of this 
state). 


But see Thomas v. McGhee, 8 S.W. 
(2d) uD 320 Mo. 519; White v. Green- 
way, 263 S.W. 104, 303 Mo. 691 (both 
holding that a statute providing that 
any foreign will may be admitted to 
probate, in any county in which is 
real estate affected thereby, on pro- 
duction of the will and a certified copy 
of the order admitting the same to 
probate in the foreign jurisdiction, 
and that all such wills so certified and 
probated shall impart notice and be 
admitted in evidence in all courts, 


Wor later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 252] 2. As between Laws in Force at Time of 
Execution and Time of Testator’s Death.?* 
been laid down as a general rule that the validity of 
a will depends upon the law in force at the time of 
the death of the testator,?* inasmuch as the will 


takes effect at that time.*5 


As to execution, however, there is a diversity of 
opinion as to the law to be applied where a change 
in the statutes governing the formalities to be ob- 
served has been made intermediate the execution 
of a will and the testator’s death.?° 
vailing in a number of jurisdictions is that the va- 
lidity of the execution of a will is to be tested by 
the statutes in force at the time of its execution, and 
that statutes subsequently enacted have no retrospec- 
tive effect,?° except where they otherwise provide.*? 
Aceording to other authorities, the statutes in force 
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It has 
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to the proper execution of his will, and a will not 
executed in conformity with such statutes is imef- 
fective, although its execution was sufficient at the 
time it was made.*? A third, and broader, view, sup- 
ported by some authority, is that statutes relating to 


the execution of wills, when they increase the nee- 


The rule pre- 


tion.?® 


at the time of death of a testator are controlling as 


does not make a will probated in a 
foreign jurisdiction and so certified 
and probated in the state effective or 
valid to devise realty within the state, 
where the will was not executed in 
accordance with local law). 


{a] In Missouri such was the law 
from 1807 to 1845, when the statute 
was changed so as to require wills 
devising lands in Missouri to be exe- 
cuted with the formalities prescribed 
by the Missouri statute. Schulenberg 
& Bockler v. Campbell, 14 Mo. 491. 


[b] Applicability of particular 
statute.—Code Civ. Proc. § 636, pro- 
viding that a will made within the 
Philippine Islands by a citizen or sub- 
ject of another state or country, 
which is executed in accordance with 
the law of the state or country of 
which he is a citizen or subject, and 
which might be proved and allowed 
by the law of his own state or coun- 
try, may be proved, allowed, and re- 
corded in the Philippine Islands, and 
shall have the same effect as if exe- 
cuted according to the laws of such 
islands, is applicable to a will made 
in the Philippines by a citizen of one 
of the American states, and such will 
is valid where made in accordance 
with the laws of the state of which 
he is such citizen, notwithstanding 
the epigraph or heading, of the sec- 
tion, ‘“Will Made Here by Alien,” ap- 
parently indicates that it refers only 
to aliens, and that the word “‘state” 
as used in such section is not cap- 
italized. In re Estate of Johnson, 39 
Philippine 156. 

26. Constitutionality of statutes 
altering requirements as to execution 
of wills see Constitutional Law § 509. 


27. Del.—Phillips v. Phillips, 91 A. 
452,10 “Del’Ch. 314. 


Iowa.—In re Wientjes’ Estate, 221 
N.W. 935, 206 Iowa 1314. 


Ky.—Hudson’s Guardian v. Hud- 
60n, 169 S.W. 891, 160 Ky. 432. 


N.Y.—St. John v. Andrews Insti- 
tute for Girls, 102 N.Y.S. 808, 117 App. 
Div. 698 [mod on other grounds 83 
NE .981, 191 N.Y. 254, 14 Ann.Cas. 
708 (reh den 85 N.B. 143, 192 N.Y. 
$82, and aff 29 S.Ct. 601, 214 U.S. 19, 
53 L.Ed. 892)]; In re Holmes’ Will, 
DOAM IND Ness mdi SraeMLISG., soo4s) (In re 
re Will, 186 N.Y.S. 271, 114 Misc. 
03. 


Okl.—Brock v. Keifer, 157 P. 88, 
SIFOKIn 5D. ¢ 


Pa.—Gable’s Ex’rs v. Daub, 40 Pa. 
Salve 


Wash.—In re Ziegner’s Estate, 264 
P. 12, 146 Wash. 537; Strand v. Stew- 


art, 99 P. 1027, 51 Wash. 685. 


Wis.—In re Johnson’s Will, 183 N. 
W. 888, 889, 175 Wis.41; In re Will of 
Kopmeier, 89 N.W. 134, 136, 113 Wis. 
233. 


“A will . . . is, in effect, reiterat- 
ed as his [the maker’s] testament at 
each moment of his life after its ex- 
ecution, including the last moment, 
and is governed by the law existing 
at the time when it takes effect, upon 
the testator’s death.” In re Will of 
Kopmeier, supra [quot In re John- 
son’s Will, supra]. 


28 See supra § 224. 


29. See Lane’s Appeal, 17 A. 926, 
57 Conn. 182, 14 Am.S,R. 94, 4 L.R.A. 
45; In re Will of Riosa, 39 Philippine 
23, 26 [cit Cyc] (both so stating); 
and cases infra notes 30-34. 


17 A. 
94, 4 


30. Conn.—Lane’s Appeal, 
9265 51 PCONM A Sete 4A messin. 
L.R.A. 45. 


ag ee ee v. Munroe, 21 Pick. 


Mich.—American Baptist Mission- 
ary Union y. Peck, 10 Mich. 341. 


o6p v. Mundy, 15 N.J.Ea. 


N.C.—Sluder v. Wolf Mountain 
Lumber Co., 106 S.E. 215, 181 N.C. 69; 
Salter v. Bryan, 26 N.C. 494. 


Ohio.—Giddings v. Schmuck, 20 
Ohio Cir.Ct.N.S. 142. ° 


Pa.—Packer v. Packer, 36 A. 344, 
179 Pa, 530, 57 Am. S:- Re 615,22 Prob. 
Rep.Ann. 471; Taylor v. Mitchell, 57 
Pa. 209; Mullen v. McKelvy, 5 Watts 
399; Audenried’s Hstate, 4 Pa.Co. 128; 
ta Stark, 10 Phila. 528, 30 Leg. 
Int. : 


Philippine.—In re Will of Riosa, 39 


Philippine 23, 26 [cit Cyc]; Kalaw 
v. Virrey, 38 Philippine 498; Timbol 
v. Manalo, 6 Philippine 254; Abello 


v. Kock de Monasterio, 3 Philippine 
558. See Araujo v. Celis, 16 Philip- 
pine 329 (applying the rule). 


Vt.—Giddings v. Turgeon, 4 A. 711, 
58 vt. 106. 


W.Va.—Barker v. Hinton, 59 S.E. 
614, 62 W.Va. 639, 13 Ann.Cas. 1150 
and note. 


31. Burford v. Burford, 29 Pa. 221; 
Long v. Zook, 13 Pa. 400. 


[a] Thus, under a statute declar- 
ing that every will theretofore made, 
or thereafter to be made, to which 
the testator’s name is subscribed by 
his direction or authority, or to which 
the testator has made his mark, shall 


sary formalities to be observed, should not be so 
construed as to impair the validity of wills made pri- 
or to their enactment,** and, when they lessen the 
formalities, should be so construed as to aid wills 
defectively executed according to the law in force 
at the time of their making.** 
these rules has any application where the will is 
made after the enactment of a statute changing the 
mode of execution,®® or where the death of the tes- 
tator occurs prior to the adoption of such legisla- 


Obviously, none of 


4 


be valid in all respects, a will signed 
by mark before the enactment of 
such statute, by a testator who died 
after its enactment, is valid, although 
the signature was not sufficient un- 
der the statutes in effect at the time 
the will was made. Long v. Zook, 13 
Pa. 400. See Burford v. Burford, 29 
Pa. 221 (applying the rule). 


32. Cal.—Learned’s Estate, 11. P. 
587, 70 Cal. 140; In re Barker’s Es- 
tate, Myr.Prob. 78; In re McCloud’s 
Estate, Myr.Prob. 23. Compare Te- 
vis v. Pitcher, 10 Cal. 465 (where it 
was said that the statutes relating to 
wills do not apply to wills executed 
prior to their passage; but where it 
appears that, in the case at hand, the 
testator died and the will took effeet 
Bele ne to the adoption of such stat- 
utes). 


D.C.—Colonna y. Alton, 23 App.D. 
Ci 2916; 


Ga.—Sutton v. Chenault, 18 Ga. 1. 


Ky.—Crawford v. Thomas, 54 S.W. 
LOT, LRA Ky 19 Teo vey. i a OO 


Ohio.—Jones y. Robinson, 17 Ohio 
Sto i7ate 


R.I.—Langley v. Langley, 30 A. 465, 
ES Rt. O38; 


§.C.—In re Elcock’s Will, 15 S.C.L. 
39, 17 Am.D. 703; Houston. v. Hous- 
ton, 14 S.C.L. 491, 15 Am.D. 647. 


Wash.—Strand v. Stewart, 99 P. 
1027, 51 Wash. 685. 


See In re Will of Riosa, 39 Philip- 
pine 23, 26 [cit Cyc] (recognizing the 
rule but refusing to apply it). 


33. Powell’s Distributees v. Pow- 
ell’s Legatees, 30 Ala. 697; Hoffman 
v. Hoffman, 26 Ala. 535; Matter of 
Roberts’ Will, 8 Paige (N.Y.) 446; 
Ruddon v. McDonald, 1 Bradf.Surr. 
(N.Y.) 352; Price v. Brown, 1 Bradf. 
Surr. (N.Y.) 291; Lawrence v. Heb- 
bard, 1 Bradf.Surr. (N.Y.) 252. See 
In re Will of Riosa, 39 Philippine 23, 
26 [cit Cyc] (recognizing, but not 
adopting, the rule stated in the text), 


34, 


Hoffman y. Hoffman, 26 Ala. 
Besos 


Lawrence vy. Hebbard, 1 Bradf. 
Surr. (N.Y.) 252. See In re Will of 
Riosa, 39 Philippine 238, 26 [cit Cyc] 
(recognizing, but not adopting, the 
rule stated in the text). 


35. Remington vy. Metropolitan 
Sav. Bank, 25 A. 666, 76 Md. 546. 


36. Tevis v. Pitcher, 10 Cal. 465; 
Metropolitan Sav. Bank y. Murphy, 
33 A. 640, 82 Md. 314, 51 Am.S.R. 473, 
31 L.R.A. 454; Jauncey v. Thorne, 2 
Barb.Ch._ (N.Y.) 40, 45 Am.D. 424; 
Bona v. Briones, 38 Philippine 276. 
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[§ 253] C. Partial Invalidity*7—1. In 
The question whether a will invalid in part is there- 
fore invalid as a whole depends upon whether the 
valid parts of the will are separable from those parts 


which are not valid.?§ 


Test of separability is, in all cases, whether the 
upholding of one part and the rejection of another 
will defeat the presumed wishes of the testator for 
the disposal of his property, or work injustice among 
The mere fact that the testator 
intended by his will to dispose of his entire estate 


the beneficiaries.*® 


37. Partial or limited probate of 
~will see infra § 626. 


38. See cases infra §§ 254, 255. 


39. In re Van Wyck’s Estate, 196 
P. 50, 185 Cal. 49; Burke v. Burke, 102 
N.E. 2938, 259 Ill. 262; Reid v. Voor- 
hees, 74 N.E. 804, 216 Ill. 236, 3 Ann. 
Cas. 946 and ee In re Horner’s 
Will, 148. N.E. 655, 656, 657, 237 N.Y. 
489; Tilden v. Green, 28 N.E. 880, 130 
N.Y. DONO Amis Ry 487) ta) ur OA. 
33 [rearg den 29 N.E.~ 403375 Roberts 
v. Carey, 32 N.Y.S. 563, 84 Hun 328. 


“The choice at best is between two 
obscurities, and yet the stress, it 
would seem, is upon shares into 
which an aggregate is conceived of as 
at least constructively divided, and 
not upon an aggregate in which 
shares have been submerged. 3 
The answer must be reached prag- 
matically, by the exercise of good 
sense and sound judgment, by con- 
sidering how the {instrument] 
will function if the knife is laid to 
the branch instead of at the roots. 

. . The principle of division is not 
solely a principle of form. In part, 
theugh not wholly, it is a principle of 
function. The tests of presumable 
intention and probable desire will be 
commonly of greater potency than 
those that have their origin in the 
separation of the good from the bad 
by paragraph or sentence.” In re 
Horner’s Will, supra. 


[a] Where will shows complete 
and connected plan for disposition of 
whole estate, its valid provisions 
must be rejected with the invalid 
ones, if the latter are of such char- 
acter that their nonenforcement will 
destroy the testator’s scheme, or if 
enforcement of the valid provisions 
would result in injustice. Burke v. 
Burke, 102° N.E. 293, 259 Ill. 262. 


[b] Fact that provisions are stat- 
ed in separate items of will is not de- 
terminative of their separability or 
inseparability, as respects the ques- 
tion of partial or entire invalidity. 
In re Van Wyck’s Estate, 196 P. 50, 
185 Cal. 49. 


40. Woodruff Oil & Fertilizer Co. 
v. Yarborough’s Hstate, 142 S8.H. 60, 
144 S.C. 18. 


41. U.S.—Dahlgren v. Pierce, 270 
F. 507 [appeal dism 41 S.Ct. 534, 256 
U.S. 682, 65 L.Ed. 1170, and cert den 
41 S.Ct. 534, 256 U.S. 692, 65 Lid. 
1174]. 

Ala.—Brizendine v. American Trust 
& Sav. Bank, 101 So. 618, 622, 211 Ala. 
694 [quot Cyc]; 
ton, 6 So. 680, 88 Ala. 241, 6 L.R.A. 
140. 


Stoelker vy. Thorn-, 


Cal.—In re Heywood’s Hstate, 82 P.: 


755, 148) Cal. 
357; In re Pichoir’s Estate, 73 P 


139 Cal. 682. 

Colo.—Frazier v. Frazier, 263 P. 
413, 83 Colo. 188; Miller v. Weston, 
189 P. 610, 67 Colo. 534 [aff 138 P..: 


P. 606, 


184, 11 Prob.Rep.Ann.' 


WILLS 


General. 


Separable. 


[§§ 253-254 


does not render the provisions of the will inseparable 
or interdependent.*° 


[§ 254] 2. Where Valid and Invalid Parts Are 
It is a rule of general application that 


if a will is valid as to some of its provisions and in- 


424, 25. Colo.App. 231, and withdraw- 
ing former op 157 P, 1161, 61 Colo. 
588]. 


Conn.—Colonial Trust Co. v. Brown, 
135 A. 555,.105 Conn. 261; Russell v. 
Hartley, 78 A. 320, 83, Conn. 654; 
Bent’s Appeal, 38; Conn. 26. 


D.C.—Landram v. Jordon, 25 “pp. 
IDNOne PSUS | Bebid SATO SE Cree wa es Biase ae 
51 L.Ed. 88]. 


Ga.—Adams v. Cooper, 96 S.E. 858, 
148 Ga. 339; Sinnott v. Moore, 39 S. 
E. 415, 113 ‘Ga. 908, 7 Prob.Rep.Ann. 
87; Morris v. Stokes, 21 Ga. 552. 


Hawaii.—Estate of Wolters, 27 Ha- 
waii 136, 141 [quot Cyc]. 


Ill.—Van Epps v. Arbuckle, 164 N. 
E. 1, 332 Ill. 551; Aldendifer v. Wylie, 
138 N.E. 148, 306 Ill. 426; Beal v. Hig- 
gins, 182 N.B. 542, 299 Ill. 229; Car- 
penter v. Hubbard, 105 N.E. 688, 263 
DM atLs> Barrett va Barrett. 99) INE. 
625, 255 Ill. 332; Reid v. Voorhees, 74 
N.E. 804, 216 Ill. 236, 3 Ann.Cas. 946 
and note; Pitzel v. Schneider, 74 N. 
EK. 779, 216 Ill. 87; Nevitt v. Wood- 
burn, 60 N.B. 500, 190 Ill. 283; Eldred 
v. Meek, 55 N.E. 536, 183 Ill. 26, 75 
Am.S.R. 86, 5° Prob.Rep.Ann. 128; 
Lawrence v. Smith, 45 N:H.°259, 163 
Ill. 149; Howe v. Hodge, 38 N.E. 1083, 
152 Ill. 252. See Greenwood v. Green- 
wood, 53 N.E. 101, 178 Ill. 387 (hold- 
ing that a clause of a will, void as 
devising real estate to aliens, does 
not make void, for repugnancy, a sub- 
sequent clause converting it into per- 
sonalty, and providing for payment 
thereof to the same persons). 


Ind.—Quilliam v. Union Trust Co. 
of Indianapolis, 142 N.E. 214, 194 Ind. 
521; Ackerman vy. Fichter, 101 N.E. 
493, 179 Ind. 392,.46 L.R.A.N.S. 221, 
Ann.Cas.1915D 1117; Clearspring Tp. 
v. Blough, 88 N:E. 511, 89 N.E. 369, 
173) Ind. 15. Reeder .v. Antrim, 110 
N.E. 568, 112 N.H. 551, 64 Ind.App. 83. 


Iowa.—In re Ullrich’s Estate, 179 
N.W. 176, 189 Iowa 868. 


Kan.—Dreisbach vy. Spring, 144 P. 
195, 93 Kan, 240: See Holmes v. 
Campbell College, 125 P. 25, 87 Kan. 
DIG wt le my wAG Ne ea Onin vA Gaaies 
1914A 475 (dictum, that where a tes- 
tator had an insane delusion about 
a particular beneficiary, a bequest or 
devise to him may be stricken out 
without affecting the validity of the 
rest of the will). 


Ky.—Radford v. Fidelity & Colum- 
bia’ Trust Co., 215 S.W.. 285,185 Ky. 


453; Lindner v. Whrich, 143. S,W. 778, 
147 Ky. 85; Armstrong v. Armstrong, 
14 B.Mon. 3833; Atly.-Gen. v. Wal- 


lace’s Devisees, 7 B.Mon. 611; John- 
son’s Trustee y. Johnson, 79 Sw. 293, 
26 WK yd. 2019. 


La.—Rost ’v. Henderson, 
549. ; 


Me.—Piper v.’ Moulton, 72 Me. 155; 
Slade v. Patten, 68 Me. 380. 


Mass.—Old Colony Trust Ca, 


12 Rob. 


valid as to others, and the valid provisions can be 
separated from the invalid, and upheld without do- 
ing injustice to any of the beneficiaries under the 
will, or defeating the general intent of the testator, 
the will must. be sustained in so far as it is valid,*+ 
even though the invalid provisions relate to or affect 


Jackson, 137 N.E. 874, 243 Mass. 543. 


Mich.—Van Driele vy. Kotvis, 97 N. 
Wi, 700, 135. Mich. 138i 9) Propakiens 
Ann. 648; Petit v. Flint, etc., R. Co., 
72 N.W. 238, 114 Mich. 362; Palms v. 
Palms, 36 N.W. 419, 68 Mich. 355. 


Miss.—Cheairs vy. Smith, 37 Miss. 
646; King v. Talbert, 36 Miss. 367. 


. Mont.—In re Bernheim’s Estate, 266 
Be 378, 82 Mont. 198, 57 ALR. 1169. 


N.Y.—In re Silsby, 128 N.E. 212, 229 
N.Y, 396; Schey v. Schey, 87 N.E. 817, 
194 N.Y. 368; Smith v. Chesebrough, 
68 N.E. 625, 176 N.Y. 317, 9 Prob.Rep. 
Ann. 391; Lindo: v. Murray, 51 N.E. 
1091, 157°“ NiY. 69714. Henderson. vy. 
Hendersons20 UN. 814; 183 Nie 
Kennedy v. Hoy, 11.N.E. 390, 105 N.Y. 
134; Harrison. v. Harrison, 36 N.Y. 
543, 2 Transcr.A. 348; Van Beuren v. 
Dash, 30 N.Y. 393; Dodge v. Pond, 23 
N.Y.) 695 [mod 28. Barb. Lain; Inwre 
Grace’s Estate, 248 N.Y.S. 543, 232 
App.Div. 76 [aff 185 N.E. 712, 261 N.Y. 
502];.In.re Chittick’s Will, 214 N.Y. 
S. 467, 216 App.Div. 179 [mod on other 
grounds 153 N.E. 83, 243 N.Y. 304 (mo- 
tion to am remittitur den 154 N.E. 619, 
243 N.Y. 593)]; In re Murphy’s Will, 
210 N.Y¥.S. 581, 213 App,Div. 319; Rip- 
Leyva. Guaranty Trust Co. of New 
York, 151 N.Y.S. 12, 165-App.Div. 481, 
14 Mills Surr. OD: Davis v. McMahon, 
146 N.Y.S. 657, Gal App.Div. 458, 13 
Mills Surr. 33 ‘Taft 108 N.E. 1092; 214 
N.Y. 614]; Hacker v. Hacker, 138 
N.Y.S. .194, 153 App.Div. 270 [rev 133 
N.Y.S. 266, 75 Mise. 380]; Mygatt v. 
Maslen, 126 N.Y.S. 405, 141 App.Div. 
468; Chastain v. Dickinson, 123) N.Y. 
Ss. 513, 138 App.Div. 746 [ate 94 N.E. 
646, 201 N.Y. 538]; Becker v. Becker, 
43 N.Y.S. 17, 18 App.Div. 342; Sanford 
v. Goodell, 31 N.Y.S. 490, 82 Hun 359 
[rev 38 N.Y.S. 139, 7 Misc. 334]; Inre 
Enright’s Will, 248 INE Yios0  CONGH Loo 
Misc. 192; .In re Sammis’ will, 230 
N.Y.S. 785, 132) Mises 10h Inere Rem- 
sen’s Estate, 211 N.Y.S. 723, 126 Misc. 
25; In re Wilber’s Will, 502 N.Y.S,; 
760, 122. Misc. 472; In re Horner’s 
Estate, 198 N.Y.S. 665, 120 Mise. 450 
Laff’ 200.N.Y.S. 928]; In re Trevor’s 
Will, 19% NW. S: (al So120n Mase: anes 
[mod on other grounds 202 N.Y.S. 862, 
207 App.Div. 673 (order resettled on 
rearg 204 N.Y.S. 387, 209 App.Div. 1, 
and mod on other grounds 145 N.E. 
66, 239 N.Y. 6 [rearg den 147 N.E. 203, 
239 N.Y. SO Dale ene res McGeehan’s 
Estate, 187 N.Y.S. 828, 115 Misc. 737; 
In re Phillips’ Estate, 177 N.Y.S. 663, 
108 Mise. 413; In re MecQueen’s Will, 
163, N.Y.S: 237; 99 Mise.’-185; In ine 
Abbey, 164 N.Y.S. 934, 98 Misc. 506; 
Nester v. Nester, 118 NLY.S. 1009, 68 
Misc. 207; Brady v. Hanson, 123 N.Y. 
S. 645, 68 Mise. 198; Matter ‘of Faile’s 
Estate, DOIN GYess 157, 44 Misc. 619, 4 
Mills Surr. 381; Mendel v. Levis, "81 
N.Y.S. 965, 40 Misc. ARI OS RSE Trust 
Coe v. Maresi, 68 N.Y.S. 918, 33 Misc. 
539; Nester v. Nester, 118 N-Y.S. 1009, 
68. Misc.- 207; Matter ‘of Frey’s Will, q 
N.Y.S. 330, 2 Conn.Surr. 70; Wade 


V.i| Vv. Holbrook, 2 Redf.Surr. 378. 


For later cases, developments and changes in the law see Annotations, | same title and section number, 


§ 254] 


most or nearly all of the estate,4? except that other- 
wise valid provisions which are by their terms de- 
pendent upon invalid provisions must fail with the 
So, under this rule, the disposing portions 
of a will may be void, and the provisions appointing 
an executor valid, or vice ver sa;** and the invalidity 
of a provision as to personalty does not necessarily 
affect a provision as to realty, or vice versa.*® 
rule has been applied where part of the will was in- 
valid for uncertainty,#® or where it contained pro- 
visions void as against public policy,** or in violation 
of statutes prohibiting the manumission or emanci- 
pation of slaves*® or regulating testamentary dispo- 
sition of property for charitable uses,*® or provisions 


latter.*#3 


Ohio.—Albery v. Sessions, 3 Ohio S. 
Oo t8o0, 2 /ObIo NIP. 28%. 


Okl.—Logan y. Schoolfield, 155 P. 
592, 66° Okl. 582. 


Pa.—Bucknell’s Estate, 29 Pa.Dist. 
aoa? Lockhart’s Estate, 29 Pa.Dist. 
(do. 


Philippine——Escuin y  Batac_ v. 
Escuin, 11 Philippine 332. ° 


S.C.—Jolliffe v. Fanning, 44 S.C.L. 
186; Mallet v. Smith, 27 S.C.Eq.. 12, 
60 Am.D. 107. 


And see cases infra notes 42-59, 


“Courts should endeavor, by every 
reasonable intendment and by a lib- 
eral construction, to-sustain a testa- 
mentary disposition of the property 
when, in so doing, they can give 
actual and just effect to the testa- 
tor’s purpose and validate at least the 
main, if not the true part of a testa- 
mentary scheme, which contemplates 
distinct and severable acts.” Hender- 
Se v. Henderson, 20 N.E. 814, 818, 113 

[al Statement of rule.—When the 
intent is manifest, and there are sepa- 
rate trusts or provisions which are 
not so connected together as to con- 
stitute an entire scheme, so that the 
presumed wishes of the _ testator 
would be defeated or nullified if one 
were held legal and others illegal, and 
the legal can be separated from the 
jllegal without doing injustice to any 
of the legatees or beneficiaries under 
the will, as their rights are indicated 
by the wishes of the testator therein 
expressed, the illegal trust may be 
eut off, or the invalid provision elim- 
inated, and the legal one permitted to 
remain, thereby effectuating, as far as 
the law will permit, the will of the 
maker of the instrument. Palms v. 
Palms, 36 N.W. 419, 68 Mich. 355. 


42. Estate of Wolters, 27 Hawaii 
136. A 
[a] Thus it is immaterial that 
ninety-six and forty-one one-hun- 


dredths per cent of the value of the 
estate would have passed under in- 
valid provisions of the will, and the 
validity of the provisions as to the 
remaining portion of the estate can- 
not be tested by any theory of per- 


centages. Estate of Wolters, 27 
Hawaii 136. 
' 48, In re Kozlay, 171 N.Y.S. 669, 


104 Mise. 120. 


Invalidity of limitation under rule 
against perpetuities as affecting sub- 


sequent limitations see Perpetuities 
§ 60. 
44. Succession of Beattie, 112 So. 


802, 163 La. 831. 


45. Matter of Dewitt, 99 N.Y.S. 
415, 113 App.Div. 790 Laff 80 N.E..1108, 
188 N.Y. 567]. 


46. Cal.—Shillaber’s Estate; 


; LSP. 
453, 74 Cal. 144, 5: Am.S.R. 433. 


WILLS 


The 


point guardians 
grandchildren,°** 


Colo.—Chilcott v. Hart, 45 P. 391, 23 
Colo. 40, 385 LARA. 41, 

Iowa.—In re Spahr’s Estate, 230 N. 
W. 434, 210 Iowa 17. 

Ky.—Strickler v. McBurnett, 1 Ky. 
L. 424. : 

Mich.—Wheelock v. American Tract 
Soc., 66 N.W. 955, 109 Mich. 141, 63 
Am.S.R. 578. 

Mo.—Sevier.v. Woodson, 104 S.W. 1, 
205 Mo. 202, 120 Am.S.R. 728, 18 Prob. 
Rep.Ann.. 281; ° 

N.Y.—Matter of Frey’s Will, 7 N.Y. 
S..330, 2 Conn.Surr. 70. 


Certainty or uncertainty: 
In general see infra § 262. 


Of description of beneficiary or prop- 
erty see infra XII in 69 C.J. 

Purposes, beneficiaries, and subject 
matter of testamentary trust see 
infra XII in 69 C.J. 


47. Estate of Wolters, 27 Hawaii 
136; Kersey vy. Lovell, 132 N.E. 763, 
299 Ill. 611; Sevier v. Woodson, 104 


S.W. 1, 205 Mo. 202, 120 Am.S.R. 
13 Prob.Rep.Ann. 281. 


[a] Provisions of particular char- 
acters.—(1) Direction that executor 
manage and divide the estate without 
going into court or taking out let- 
ters testamentary. Sevier v. Wood- 
son, 104 S.W. 1, 205 Mo. 202, 120 Am. 
S.R. 728, 13 Prob.Rep.Ann,. 281.,'- (2) 
Provision. that no lawyer is to be 
employed in connection with the will 
or estate. Kersey v. Lovell, 132 N.E. 
763, 299 Il 611. ¢3) Provisions for 
the benefit of an enemy country in 
time of war. Estate of Wolters, 27 
Hawaii 136. 


Testamentary dispositions against 
public policy in general see supra § 
122. 


48. Webb v. Fleming, 30 Ga. 808, 
76 Am.D. 675; Mahorner v. Hooe, 17 
Miss. 247, 48 Am.D. 706; Jolliffe v. 
Fanning, 44 S.C.L. 186. 


Manumission and emancipation of 
slaves in general see Slaves § 25. 


49. In re Campbell's Estate, 165 P. 
931, 175 Cal. 345; Sinnott v. Moore, 
39 S.B. 415, 113 Ga. 908, 7 Prob.Rep. 
Ann, 87. 


Testamentary dispositions for char- 
itable purposes in general see supra 
§§ 155-186. 


50. U.S.—Landram v. Jordan, 27 
S.Ct. 17,208 U.S. 56,:\51 L.Ed. 88. [aff 
25: App. D.Cy 290 


Ill.—Reid v. Voorhees, 74 N.E. 804, 
216 Ill. 236, 3 Ann.Cas. 946 and note; 
Chapman v. Cheney, 61 N.E. 363, 191 
Ill. 574, 7 Prob.Rep.Ann. 125. 


Ind.—Murphey vy. Brown, 62 N.E. 
275, 159 Ind. 106, 7- Prob.Rep.Ann, 
243;.. Phillips. v..Heldt, 71 N.E.' 520, 


728, 


133 Ind:App. 388 
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violating the rule against perpetuities®® or statutes 
restricting suspensions of absolute ownership or the 
power of alienation,®! or provisions for an illegal 
accumulation of income.°? 
been applied in cases where some of the provisions of 
the will were void for undue influence,’* or as at- 
tempting to exempt the testator’s estate from la- 
bility for a legatee’s 
serve the power to change the will without complying 
with statutory formalities,°® or as assuming to ap- 


Likewise, the rule has 


debts,°* or attempting to re- 


for testator’s minor children®® or 
or as naming a beneficiary inea- 


pable of taking by will,®’ or where, as to some of the 
gifts made by it, the will was not attested by the re- 


Mass.—Gray v. Whittemore, 78 N.E. 
422, 192 Mass. 367, 116 Am.S.R. 246, 
ee ae 1148, 12 Prob.Rep.Ann.. 


Mich.—Niles v. Mason, 
1100, 126 Mich. 482. 


N.Y.—Kalish v. Kalish, 59 N.E. 917,,. 
166, N.Y. 368, 6 Prob:Rep, Ann: "49;0>5 
Harrison, va. Harrison, 986 NeY.p4toe 
2 Transcr.A. 348. 


S.C.—Woodruff Oil & Fertilizer Co. 
v. Yarborough’s Estate, 142 S.E. 50, 
144 S.C. 18. 


[a] Where legacies violating the. 
rule against perpetuities lapse be- 
cause the beneficiaries are not in be— 
ing at-the time of testator’s death, 
such legacies do not render the will 
wholly void. Murphey v. Brown, 62 
N.E. 275, 159: Ind. 106, 7 Prob.Rep. 
Ann, :243.,,, 


Effect of invalidity under rule 
against perpetuities of: 


Limitation on validity of prior limi- 
tations see Perpetuities § 59. 

Trust on independent trusts created 
by same instrument see Perpetuities 
§ 73 text and note 41. 


51. Johnson’s Trustee v. Johnson, 
79 S.W. 293, 25 Ky.1, 2119; Grand 
Rapids Trust Co. v. Herbst, 190 N.W. 
250, 220 Mich. 321; In re Silsby, 128 


85 N.W- 


N.E. 212; 1 229 NOY: 238965) Smithe sy. 
Chesebrough, 68 N.E. 625, 176 Ne-¥. 
317, 9. Prob.Rep.Ann,. 391; Oxley v. 


Lane, 35 N.Y. 340; Hardenbergh v. 
McCarthy, 114 N.Y.S. 1073, 130 App. 
Div. 538; Brady v. Hanson, 123 N.Y.S. 
645, 68 Misc. 198. 


' Severance of limitations invalid un- 
der statute in general see Perpetuities 
§§ 148-150. 


52. Smith v. Chesebrough, 68 N.E. 
625, 176 N.Y. 317, 9 Prob.Rep.Ann. 3914; 
In re Raab’s Will, 139 "N.Y.S. 869, 79 
Misc. 185; Tobin v. Graf, 80 N.Y.S- 
5, 39 Misc, 412; Garland vy. Garland, 
71 N.Y.S. 465, 35 Mise. 147; Siefke v. 
Siefke, 69 N.Y.S. 514, 34 Mise, 77; 
Barbour v. De Forest, 61 How.Pr. 181 
[mod on other grounds 28 Hun 615 
(rev 95 N.Y. 13)]. 


Restrictions on accumulation in 
general see Perpetuities §§ 81-87. 


53. See infra § 448. 


54. Johnson’s Trustee v. Johnson, 
79 SW. 298, 25 Ky.L.).211:9¢ 


55. Merrill v. Boal, 132- A. 721, 
ATR Zi 4A b) CAL Lets, Soe 


56. Hemphill v. Smith, 9h So. 337, 
128 Miss. 586, 24 A.L.R. 1456; Kellogg 
v. Burdick, 80 N.E. 207, 187 N.Y.. 355, 
13 L.R.A.N.S. 288 and note, 12 Prob. 
Rep.Ann. 402. See Fullerton v. Jack- 
son, 5 Johns.Ch. (N.Y.) 278 (applying 
the rule). 

57. Post v. Hover, 33 N.Y. 593. 


58. MecClary v. Stull, 62 N.W. 501, 
44 Neb. 175; Palethorp’s, Wstate;, 24 
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quired number of witnesses.®% 


valid except as to the excess. 


[§ 255] 3. Where Valid and Invalid Parts Are 
While there is no dispute as to the 
existence of the general rule that a will is to be sus- 
tained so far as it is valid where the valid portions 
can be separated from those which are invalid,®? it 
is equally well settled that where the several parts 
of a will are so intermingled and interdependent that 


Inseparable. 


Pa.Dist. 215. 


[a] Subscribing witness.—(1) The 
fact that a legatee named in a will is 
also a subscribing witness, and in- 
competent to take under the will, does 
not avoid other legacies in which he 
has no interest. Palethorp’s Estate, 
24 Pa.Dist. 215. (2) Subscribing 
witness as incompetent to take under 
will see supra §§ 138-142. : 


Who may take under will in gen- 
eral see supra §§ 122-186. 


59. In re McClure’s Estate, 165 A. 
24, 309 Pa. 370; In re Slater’s Estate, 
108 A. 601, 265 Pa. 88; Slater v. Moy- 
ery, oi VA, 2165 245 Pa. 60; in rey An= 
derson’s Estate, 89 A. 306, 243 Pa. 34; 
Womack’s Estate, 25 Pa.Dist. 101. 


‘Number of attesting witnesses in 
gemeral see infra § 317. 


60. Elmore’s Succession, 49 So. 
989, 124 La. 91; Unger v. Loewy, 140 
INGE Olies 2368 Neko Lone. eDUrKeenGy: 
Smith, 153 N.Y.S. 316, 90 Misc. 92 [aff 
ISG eNGNaSSE Oey Lal wAipp Dive 72d 
Mills 13, motion to dism appeal den 
112 N.E. 1057, 218 N.Y. 619, and aff 
‘114 N.E. 1066, 219 N.Y. 604]. 


61. May’s Succession, 34 So. 52, 109 


La. 994; Paschal v. Acklin, 27 Tex. 
173. 
62. See supra § 254. 


63. Ala.—Cox v. Hale, 114 So. 465, 
217 Ala. 46. 


Cal.—In re Maltman’s Estate, 234 P. 
898, 195 Cal. 648; In re Van Wyck’s 
mstate. 106, P50, 185) ‘Cal. 49 “Inere 
Dixon’s Estate, 77 P. 412, 143 Cal. 511; 
In re Fair’s Estate, 68 P. 306, 136 Cal. 
79; In re Fair’s Estate, 60 P. 442, 64 
P. 1000, 132 Cal. 523, 84 Am.S.R. 70, 
6 Prob.Rep.Ann, 595; Walkerly’s HEs- 
tatew4h) Pte, £00 -Cal. 627, 49 Am. 
S.R. 97. 


- Conn.—Russell v. Hartley, 
320, 83 Conn. 654. 


Tll.— Millikin Nat. Bank of Deca- 
tur v. Wilson, 174 N.E. 857, 343 Ill. 
DOME An iwekLiss Dripp. Vv. Payne, LiL 
N.E. 131, 339 Ill. 178; Aldendifer v. 
Wylie, 138 N.E. 1438, 306 Ill. 426; Beat- 
ty v. Stanley, 131 N.E. 687, 298 Til. 
444. Cochran y. Cochran, 115 N.E. 
142, 277 Ill. 244; Carpenter v. Hub- 
bard, 105 N.E. 688, 263 Ill. 571; Burke 
v. Burke, 102 N.H. 298, 259 Ill. 262; 
Barrett v. Barrett, 99 N.E. 625, 255 
Ill. 332; Reid v. Voorhees, 74 N.E. 
804, 216 Ill. 236, 8 Ann.Cas. 946 and 
note; Pitzel v. Schneider, 74 N.H. 779, 
216 Ill. 87; Eldred v. Meek, 55 N.E. 
536, 183 Ill. 26, 75 Am.S.R. 86, 5 Prob. 
Rep.Ann. 128; Lawrence v. Smith, 45 
N.E. 259, 163 Ill. 149. 


Ind.—Reeder v. Antrim, 110 N.E. 
568, 112 N.E. 551, 64 Ind.App. 83. 


Mass.—Fosdick v. Fosdick, 6 Allen 


78 A. 


41 
Mich.—Burke v. Central Trust Co., 


It has been held, on 
similar principles, that where a will disposes of a 
greater amount of property for a designated ob- 
ject than is permitted by law,°° or of more property 
than by law he is allowed to dispose of,°* the will is 


WILLS 


242 N.W. 760, 258 Mich. 588. 


Miss.—Gully v. Neville, 55 So. 289; 
Mahorner y. Hooe, 17 Miss. 247, 48 
Am.D. 706. 


Mo.—Loud y. St. Louis Union Trust 
Co., 249 S.W. 629, 298 Mo. 148; Shep- 
perd v. Fisher, 103 S.W. 989, 206 Mo. 
208; Sevier v. Woodson, 104 S.W. 1, 
205 Mo. 202, 120 Am.S.R. 728, 13 Prob. 
Rep.Ann,. 281. 


N.Y.—Central Trust.Co. v. Egles- 
ton, 77- N-B. 9893 185 NSY. 23, 11 Prob: 
Rep.Ann. 564; Kalish vy. Kalish, 59 


N. Ee 917, 166. N.Y. 368, 6 Prob: Rep. 
Ann. 497; Benedict v. Webb, 98 N.Y. 
460; Clemens v. Clemens, 37 N.Y. 59, 


4 Transcr.A. 50; Van Beuren y. Dash, 
30 N.Y. 3933. Harrisiv, Claris 7 IY. 
242; In re Murphy’s Will, 210 N.Y.S. 
bell 2 Se Appubive Pol Oe NO neSer.anye 
Loewy, 195 N.Y.S. 582, 202 App.Div. 
213 [rev 191 N.Y.S. 38, 116 Misc. 628]; 
Ripley v. Guaranty Trust Co. of New 
York, 151 N.Y.S. 12, 165 App.Div. 481, 
14 Mills Surr. 195; In re Turner’s 
Will, 127 N.Y.S. 641, 142 App.Div. 645; 
Mygatt v. Maslen, 126 N.Y.S. 405, 141 
App.Div. 468; Matter of De Witt’s 
Will, 99 N-Y.S. 415,-113 App.Div. 790 
[aff 80 N.E. 1108, 188 N.Y. 567]; Haf- 
ner ‘vi Hafner, 71 N.Y.S..1,.62- App. 
Diva, 316 [ati OsiiNekis el Lei ING ye 
633]; Arnold v. Gilbert, 5 Barb. 190, 
7 N.Y.Leg.Obs. 209 [mod 3 Sandf.Ch. 
531]; In re Remsen’s Hstate, 211 N. 
Y.S. 723, 126 Misc. 25; In re Trevor’s 
Walls 207 INES. L920) BM Sese 22 
[mod on other grounds 202 N.Y.S. 
862, 207 App.Div. 673 (order resettled 
on rearg 204 N.Y.S. 387, 209 App.Div. 
1, and mod on other grounds 145 N. 
HE. 66, 239 N.Y. 6 [rearg den 147 N.E. 
203, 239 N.Y. 579])]; Montague v. 
Dexter, 183 N.Y.S. 348, 111 Misc. 380; 
Epstein v. Werbelovsky (Sup.) 177 
N.Y.S. 554, 108 Mise. 214 [rev on other 
grounds 184 N.Y.S. 330, 193 App.Div. 
428]; In re McQueen’s Will, 163 N.Y. 
S. 287, 99 Mise. 185; In re Abbey, 164 
N.Y.S. 934, 98 Mise. 506; Jn re Han- 
sen, 132 N:Y.S. 257, 72 Mise. 610, 8 
Mills Surr. 252; Dresser y. Travis, 79 
N.Y.S. 924, 39 Mise. 358 [aff 84 N.Y. 
S. 1124, 97 App.Div. 632, aff 69 N.E. 
736, U77, NVY.. 376); Brandt vy. Brandt, 
34 N.Y.S. 684, 18 Mise. 431; Davidge 
Vane WAS ENS) | S70 iNew ele see kv OO tera 
Stuyvesant, 18 Wend. 257. 


Ohio.—Albery v. Sessions, 3 Ohio S. 
& C. P. 330; 2 Ohio NP. 237. 


Or.—Closset v. Burtchaell, 
554, 112 Or. 585. 


Pa.—lIn re Feeney’s Estate, 142 A. 
284, 293 Pa. 273; In re Johnston’s Es- 
tate, 39 A. 879, 185 Pa. 179, 64 Am.S.R. 
621, 3 Prob.Rep.Ann. 35. 


Tex.—Walker v. Irby, (Commn. 
App.) 238 S.W. 884 [rev (Civ.App.) 
229 S.W. 331; Anderson v. Menefee, 
(Civ.App.) 174 S.W. 904. 


W.Va.—McCreery v. Johnston, 
S.E. 464, 90 W.Va. 80. 


230 P. 
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[§§ 254-256 


the presumed wishes of the testator would be defeat- 
ed if one portion were retained and another portion 
rejected, or if manifest injustice to beneficiaries 
would result from such construction, the will must 
fail altogether.®* 


[§ 256] D. Contingent Wills. 
drawn to take effect only upon the happening of a 
specified contingency ;°* and when so drawn a will 
is denominated a contingent, or conditional, wil 
Such a will is operative if the contingency hap- 
pens or occurs,®® but its operation is defeated by 
failure or nonoceurrence of such contingency,®’ ex- 
cept where it is subsequently revived or republished 


A will may be 


1,85 


64 Ferguson v. Ferguson, (Civ. 
App.) 288 S.W. 833, 835 [rev on other 
grounds (Tex.) 45 S.W.(2d) 1096, 79 
A.L.R. 1163] [quot Cyc]; 1 Jarman 
Wills (5th Am. ed) p 28; an@ See 
cases infra notes 65-77. 


65. American Trust & Safe Deposit 
os v. Eckhardt, 162 N.E. 843, 331 Il. 


66. Underwood v. Rutan, 128 N.E. 
78, 101 Ohio St. 306; Grant v. Grant, 
44 Ont.L. 143. See Cartwright v. 
Cartwright, 250 S.W. 11, 158 Ark. 278 
(holding that where a will was upon 
no condition except that the testator, 
a soldier, should not survive the war, 
and he was killed in battle, the com- 
ing to pass of the contingency made 
the will effective). 


{a] Will to be effective if prior 
altered will held invalid.—Where a 
testatrix, having executed a will, sub- 
sequently altered it by striking out 
various of its provisions, and inter- 
lining new provisions, and thereafter 
duly executed a new will, beginning 
“Yhis is the last will of E. G. if the 
one stroked over will not stand. If 
the stroked one stands take it,’ the 
later will is to be given effect as tes- 
tator’s will upon its being determined 
that the earlier will was invalid by 
reason of such alterations and inter- 
lineations. Grant v. Grant, 44 Ont.L. 


67. Cal—In re White’s 
Myr. Prob. 157. 


D.C.—Eaton v. Breowa, 20 App.D.C. 
453 [rev on other grounds 24 S.Ct. 487 
193 U.S. 411, 48 L.Ed. 730]. 


Ga.—Oetjen v. Diemmer, 42 S.E. 
388, 115 Ga. 1005. : 


_Ky.—tLee v. Kirby, 217 S.W. 895, 186 
Ky. 603; Dougherty v. Dougherty, 4 
He es 25; Maxwell v. Maxwell, 3 Mete 


Md.—Wagner v. McDonald, 2 Harr. 
& J. 346. 


EF DATA are ‘vy. Damon, 8 Allen 

Miss.—Davis v. Davis, 65 So. 241, 
107 Miss. 245; Magee v. McNeil, 41 
Miss. 17, 90 Am.D. 354. 


Pee are en v. Ashlock, 49 Mo. 


Estate, 


Re ee v. Knapp, 42 N.J.Law 
(. 

N.Y.—In re Poonarian’s Will, 137 
N.E. 606, 234 N.Y. 329 [rearg den 138 
N.E. 485, 234 N.Y. 654]; In re Bittner, 
TUL ON.YAS. 866; 104° Misey eit 2: 


Okl.—In re Young’s Estate, 219 P. 
100, 95 Okl. 205. 


Pa.—Morrow’s Appeal, 9 A. 660, 116 
Pa. 440, 2 Am.S.R. 616; In re Todd’s 
Will, 2 Watts & S. 145; Jeffries’ Hs- 
tate, 18 Pa.Super. 439; Dowling’s 
Estate, 16 Pa.Dist.&Co. 381; Jeffries’ 
Est., 9 Pa.Dist. 709, 24 Pa.Co. 492. 


' For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 256] 


by the testator,®®& and except that a codicil condi- 
tioned to take effect on a contingency which does 
not happen may nevertheless be operative to repub- 


lish the original will.®® 


Whether a will is to be regarded as contingent 
turns upon the point whether the contingency is re- 


ESS corm haa v. Henderson, 1 S.C.Eq. 


Tex.—Phelps v. Ashton, 30 Tex. 
344; Vickery v. Hobbs, 21 Tex. 570, 
73 Am.D. 238; Ferguson v. Ferguson, 
(Civ. App.) 288 S.W. 8338, 835 [rev on 
other grounds 45 S.W.(2d) 1096, 79 
A.L.R. 1163] [quot Cyc]; Dougherty 
v. Holscheider, 88 S.W. 1113, 40 Tex. 
Civ.App. 31. 
pee upench v. French, 14 W.Va. 
458. 


Eng.—Matter of Hugo, 2 P.D. 73; 
Parsons v. Lanoe, Ambl. 557, 27 Re- 
print 358, 1 Ves. 190, 27 Reprint 974; 


Matter of Winn, 2 Swab.&Tr. 147, 
164 Reprint 949. 
Man.—Re Rempel Estate, 32 Man. 


126, 68 Dom.L.R. 677. 


68. Revival or republication of 
contingent will after nonoccurrence of 
contingency see infra § 564. 


69. See infra § 581. 
-70. JIowa.—In re Tinsley’s Will, 
174 N.W. 4, 187 Iowa 23, 11 A.L.R. 826. 
Ky.—Walker v. Hibbard, 215 S.W. 
800, 185 Ky. 795, 11 A.L.R. 832. 


Miss.—Davis v. Davis, 65 So. 241, 
107 Miss. 245. 


Mo.—Robnett v. Ashlock, 
071. 

N.Y.—Ex p. Lindsay, 2 Bradf.Surr. 
e 


49 Mo. 


k].—In re Young’s Estate, 219 P. 
100, 95 Okl. 205. 

Pa.—Dowling’s Estate, 16 Pa.Dist.& 
Co. 381, 382 [quot Cyc]. 


Tex.—Ferguson v. Ferguson, 45 S. 


Wiz) 1096, 79 SAUER. 1263. [rev 
(Civ.App.) 288 S.W. 8383]; Phelps v. 
Ashton, 30 Tex. 344; Dougherty v. 


Holscheider, 88 S.W. 1113, 40 Tex.Civ. 
App. 31. 


W.Va.—French v. 
Va. 458. 


Eng.—Vines v. Vines, 
147; Matter of Porter, L.R. 
22. 


Alta.—Re Swords, [1929] 3 Dom.L. 
R564. 


Man.—Re Rempel Estate, 32 
126, 68 Dom.L.R. 677. 


And see cases infra this note. 


[a] Intention of testator at the 
time of making the will governs as to 
whether the will is contingent or the 
contingency was merely the occasion 
for making the will. Ferguson v. 


French, 14 W. 


[19LO] BP, 
2, P.&D: 


Man. 


Ferguson, (Tex.Civ.App.) 288 S.W. 
833. 
[b] Language held to make will 


contingent.—(1) ‘In case I die before 
I join my beloved wife.” Sinclair v. 
Hone, 6 Ves.Jr. 608, 31 Reprint 1219. 
(2) “If I should die first I want you 
and your héirs to have what I have 
Jeft.” In re Young’s Estate, 219 P. 
100) 95,OK1F 2055 1G) “lam goings to 
town with my drill and i aint feeling 
good and in case i shouldend get back 
do as i say on this paper.” Morrow’s 
Appeal, 9 A. 660, 116 Pa. 440, 442, 2 
Am.S.R. 616. (4) “I this day start 
for Kentucky; I may never get back. 
If it should be my misfortune, I give 
my property,” ete. Robnett v. Ash- 
lock, 49 Mo. 171, 172. (5) ‘My wish, 
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ferred to merely as the occasion of or reason for 
making the will at the time it is made, or is referred 
to as the reason for making the particular disposition 


of property which is provided for, and is intended 
to specify the condition upon which the will is to 


that the will is 


desire, and intention, now is, nae if 
I should not return . at I 
own shall be divided as fotloys.” etc. 
In re Todd's Will, 2 Watts & (Pa.) 
145, 147. (6) “As I intend starting 
in a few days to the State of Missouri, 
and should anything happen that 

should not return alive my wish is,” 
ete. Dougherty v. Dougherty, 4 Metc. 
(Ky.)-25, 26. (7) “If I never get 
back to you I want all I have to be 
yours.” Magee v. McNeil, 41 Miss. 17, 
18, 90 Am.D. 354. (8) “If I never 
get back home, I leave you everything 
I have in the world.” Maxwell v. 
Maxwell, 3 Metc. (Ky.) 101, 103. (9) 
“T am about to sail for China eres 
and in case of my death while per- 
forming the journey I desire the fol- 
lowing disposition of my estate.” In 
re White’s Estate, Myr.Prob. (Cal.) 
WOT CLO) ea sek . being on the 
eve of leaving home for an indefinite 
time, and not knowing what provi- 
dence may ordain during my absence, 
do make and will this request in case 
of my death while absent.” Phelps v. 
AShton,, 30) Nex.0344. (Gil) Sitvany. 
misfortune should happen to me and 
our boy H. J. on the way of going 
abroad the Atlantic ocean bound for 
New York, that if we should both 
loose our lite-iey amines my wife .. 

shall be the sole and only benefactor 
of my estate and property.” In re 
Bittner, 171 N.Y.S. 366, 104 Misc. 112. 
(12) “Being obliged to leave England 
to join my regiment in China . . 

should anything unfortunately hap- 
pen to me while abroad, I wish every- 
thing I may be in possession of at 
that time . . to be equally di- 
vided,” ete. Matter of Porter, L.R. 2 
P.&D. 22 (where the court added, 
obiter, that if the phrase ‘at that 
time” or its equivalent had been omit- 
ted the will would not have been con- 


tingent). (13) “On Sunday evening 
I go to A Hospital to have a 
slight operation. any- 


thing should happen to “me, 3 
see that everything I have in the 
world goes to” etc. » Walker v. Hib- 
bard, 215 (SW. S00; 185s Key 795d 
A.L.R. 832. (14) “Should I not get 
over this operation, 1 want you and 
papa to take charge of everything 
[My wife] might have gotten 
all I have, but as it stands today I 
certainly do not want her to have it.” 
Davis v. Davis, 65 So. 241, 242, 107 
Miss. 245. (15) For other cases of 
wills held contingent see Oetjen v. 
Diemmer, 42 S.H. 388, 115 Ga. 1005; 
Cowley v. Knapp, 42 N.J.Law 297; 
In re Poonarian’s Will, 137 N.E. 606, 
234 N.Y. 329 [rearg den 138 N.E. 485, 
234 N.Y. 654]; Keohane v. Quinn, 18 
Pa.Super. 443; Jeffries’ Estate, 9 Pa. 
Dist. 709, 24 Pa.Co. 492; Jacks v. 
Henderson, 1 S.C.Eq. 543; Vickery v. 
Hobbs, 21 Tex. 570, 73 Am.D. 238. 


{[c] Language held not to make 
will contingent.—(1) ‘In case of ac- 
cident I sign this will.” Bateman y. 
Pennington, 3 Moore P.C. 223, 13 Re- 
print 95. (2) “In case of any serious 
accident, after my just debts are paid, 
I direct that my aunt take 
entire charge of my estate for dispos- 
al as she sees fit.” In re Tinsley’s 
Will, 174 N.W. 4, 5, 187 Iowa 23, 11 
A.L.R. 826. (8) “I leave this as a 
memoranda of my wishes should any- 
thing happen to me during my pro- 
posed trip.” In re Redhead’s Estate, 


become operative,’° it being only in the latter case 


contingent.*!_ The condition must 


385 So. 761, 83 Miss. 141, 9 Prob.Rep. 
Ann. 634. (4) “I am going away; 
I may never return. I leave my prop- 
erty to Gaines and Dan; dispose of it 
as you think fit.’”” Cody v. Conly, 27 
Gratt. (68 Va.) 313, 314. (5) “I am 
going on a journey and may not ever 
return. And if I do not, this is my 
last request.’”’ Eaton v. Brown, 24 S. 
Ct. 487, 193 U.S. 411, 412, 48 L.Ed. 
730. (6) ‘Whereas I am going to go 
on a journey to Mexico, and should I 
die, . my wife. 72. 9... 1s)en= 
titled to collect and draw all my out- 
standing monies,” ete. Re Rempel 
Estate, 32 Man. 126, 68 Dom.L.R. 67T, 
678. (7) LE anything happens that 
the operation is not suecessful I want 
you to have everything.” Re Swords, 
(Alta.) [1929] 3 Dom.L.R. 564, 566. 
(8) “To whom it may consern that 
I. Michael P. Dowling is to go on op- 
peration for a groth in the head if 
anything serious shoud happen to 
me I leave all I own to” etc. Dowl- 
ing’s Estate, 16 Pa.Dist.&Co. 381. (9) 
“T am going on a journey and I may 
never come back alive, so I make this 
will; but I expect to make changes if 
I live. First, I want a hospital built 

_ if I live I expect to have it 
done myself,’ etc. Ferguson v. Fer- 
guson, (Tex.) 45 S.W.(2d) 1096, 79 
A.L.R. 1163 [rev (Civ.App.) 288 S.W. 
833]. (10) “Let all men know here- 
by, if I get drowned this morning, 
March 7, 1872, that I bequeath all my 
property, personal and real, to my be- 
loved wife . . .” French v. French, 
14 W.Va. 458, 462. (11) “I request, 
in the event of my death, whilst serv- 
ing in this horrid climate, or any acci- 
dent happening to me,” ete. Matter of 
Thorne, 4 Swab.&Tr. 36, 164 Reprint 
1428. (12) For other cases of wills 
held not conditional see Tarver v. 
Tarver; 9 Pet. (U.S:) 174, 9. Thao ots 
Murphey v. Brown, 62 N.E. 275, 159 


Ind. 106, 7 Prob.Rep.Ann. 243; Like- 
field v. Likefield, 82 Ky. 589, 6 Ky. 
Law Rep. 640, 56 Am.R. 908; Brad- 


ford’s Adm’x y. Bradford, 4 Ky.L. 
947; Damon v. Damon, 8 Allen (Mass.) 
192; Thompson y. Connor, 3 Bradf. 
Surr. (N.Y.) 366; Skipwith v. Cabell’s 
Ex’r, 19 Gratt. (60 Va.) 758; Matter 
of Dobson, L.R. 1 P.&D. 88;. Parsons: 
v. Lanoe, Ambl. 557, 27 Reprint 358, 1 
Ves. 189, 27 Reprint 974. 


71. Ferguson vy. Ferguson, (Tex.) 
45 S.W.(2d) 1096, 79 A.L.R. 1163 [rev 


(Civ.App.) 288 S.W. 833]; Wines wi 
Vines, [1910] P. 147, 149; Matter of 
Porter, G.R. 2 Ps&D:. 22, 23. 


And see cases supra note 70. 


_ “It is the common feature of wills 
in respect of which this sort of ques- 
tion arises, that the testator therein 
refers to a possible impending calam- 
ity in connection with his will; and 
the question arises, whether he in- 
tends to limit the operation of his will 
to the time during which such calam- 
ity is imminent. ‘Tf the language used 
by him can by any reasonable in- 
terpretation be construed to mean 
that he refers to the calamity and the 
period of time during which it may 
happen as the reason for making a 
will, then the will is not conditional; 
but if he refers 'to the calamity or the 
possible occurrence of Some event as 
a reason for a certain disposition of 
his property, and mixes up the dispo- 
sition with the event so that one is 
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appear upon the face of the will,’? and parol evi- 
dence is not admissible to show that an instrument 
which in form is a general or absolute will was in- 
tended to take effect only upon a contingency.** 
Parol evidence is admissible, however, to show that 
the testator’s intention was to make an absolute and 
not a contingent will;** so evidence of the preser- 
vation of the document for a considerable time after 
the nonhappening of the contingency, or the expi- 
ration of the time of impending calamity, is admis- 
sible to show that the testator regarded the contin- 
gency as relating to the motive inducing the making 
of the will, rather than as a condition to its becoming 
operative,’®> and such evidence has been held to raise 
a presumption that the will was intended to be abso- 
lute and noncontingent.7® Unless the terms of a will 
clearly show that it was intended to be contingent, it 
will be regarded as absolute and unconditional.** 


Contingent will distinguished from will making 
conditional dispositions. A contingent will, which 
does not become operative as a will if the contingen- 
éy does not occur,’® is to be distinguished from an 
absolute will disposing of property subject to condi- 
tions or restrictions;7® and conditions attached to 
a particular testamentary disposition of property, 


dependent on the other, then the court ; 192. 
must hold the will to be conditional.” 


Matter of Porter, supra. 


WILLS 


Ohio.—McMerriman v. Schiel, 


[§§ 256-257 


rather than to the operation of the instrument as a 
will, do not render it a contingent will,°° even 
though the will contains but a single devise or be- 
quest.§+ 


[§ 257] E. Instructions for, and Preparation of, 
Will.s?) A will may validly be prepared or written 
by the testator himself ;8* and it is not invalid be- 
cause prepared by the person named therein as exec- 
utor,*+ or by a beneficiary,®® or by a person in a con- 
fidential relation to testator,®® although this cireum- 
stance imposes upon the court the duty of increased 
vigilance in seeing that the will was fairly executed 
and that it does in fact carry out the testator’s wish- 
es.87 Similarly, a will is not invalidated by the 
fact that the scrivener makes suggestions or gives 
information to the testator to aid in the prepara- 
tion of the will,®® or that he suggests the order or 
arrangement of its provisions:®® It is not even es- 
sential to the validity of a will that it be drawn up 
under instructions from the testator, if he adopts it 
understandingly as drawn;°° but where it is so pre- 
pared by or under instructions from another, proof 
of understanding and adoption by the testator must 
be clear.2!_ Even though it is in violation of law for 
a probate judge to draw a will, a will drawn by him is 


1090, 213 Ill. 428. 


“Tt is, perhaps, sufficient to say that 
the rule appears to be that where a 
will is made in terms subject to the 
happening of an event, that event 
must occur before it can become op- 
erative; whereas, if the possibility 
of an event happening is stated mere- 
ly as the reason for making the will, 
the will becomes operative whether 
the event happen or not. To give an 
illustration: If a man write ‘should 
I die tomorrow my will is’ so and so, 
his death must occur to make the 
document operative; whereas if he 
writes ‘lest I die tomorrow’, it will 
be operative whether he die or not on 
the morrow.” Vines v. Vines, supra. 


'.72. American Trust & Safe Deposit 
Co: v. Eckhardt, 162 N.E. 843, 331 Ill. 
261; In re Webb’s Estate, 202 N.Y.S. 
346, 122. Misc. 129 [aff 203 N.Y.S. 958, 
208 App.Div. 806]; Ex p. Lindsay, 2 
Bradf.Surr. (N.Y.) 204. 


“73. In re Tinsley’s Will, 174 N.W. 
4, 187 Iowa 23, 11 A.L.R. 826; Sewell 
v. Slingluff, 57 Md. 537. 


74. Massie v. Griffin, 2 Metc. (Ky.) 
364; Dowling’s Estate, 16 Pa.Dist.& 
Go. 381; Strauss v. Schmidt, 3 Phillim. 
209, 161 Reprint 1304. See Likefield 
v. Likefield, 82 Ky. 589, 6 Ky.L. 640, 
56 Am.R. 908 (where, it appears, such 
evidence was admitted). And see cas- 
es infra notes 75, 76. 


75. Massie v. Griffin, 2 Metc. (Ky.) 
364; Dowling’s Estate, 16 Pa.Dist.& 
Co. 381; Strauss v. Schmidt, 3 Phil- 
lim. 209, 161 Reprint 1304. See Like- 
field v. Likefield, 82 Ky. 589, 6 Ky.L. 
$40, 56 Am.R. 908 (applying the rule). 


76. McMerriman v. Schiel, 140 N. 
BE. 600, 108 Ohio St. 334. 


77. %I1l.—American Trust & Safe 

Deposit Co. v. Eckhardt, 162 N.E. 843, 
$31 Til. 261. 
‘Ky.—Walker v. Hibbard, 215 S.W. 
800, 185 Ky. 795, 11 A.L.R. 832; Like- 
field v. Likefield, 82 Ky. 589, 6 Ky.L. 
640, 56 Am.R. 908. ? 


Mass.—Damon v. Damon, 8 Allen 


N.E. 600, 108 Ohio St. 334. 


Pa.—Dowling’s Estate, 16 Pa.Dist. 
&Co. 381, 382 [quot Cyc]. 


Tex.—Ferguson v. Ferguson, 45 S. 
W.(2d) 1096, 79 A.L.R. 1163 [rev (Civ. 
App.) 288 S.W. 833]; Ferguson v. 
Ferguson, (Civ.App.) 288 S.W. 883, 
835 [rev on other grounds 45 S.W.(2d) 
1096, 79 A.L.R. 1163] [quot Cyc]. 


Va.—Cody v. Conly,-27 Gratt. (68 
Va.) 313. 


he ie ne v. French, 14 W.Va. 


Eng.—Matter of Porter, L.R. 2 P.& 
Da22. 


Man.—Re Rempel’s Estate, 32 Man. 
126, 68 Dom.L.R. 677. 


[a] Courts will not incline to re- 
gard will as conditional, if it can be 
reasonably -held that the maker was 
simply expressing the circumstances 
inducing him to make it, however in- 
accurate the language may be for 
that purpose, if strictly construed. 
Likefield v. Likefield, 82 Ky. 589, 6 
Ky.L. 640, 56 Am.R. 908. 


78. See supra text and note 67. 


79. Huntzinger’s Estate, 29 Pa. 
Dist. 1155. 
Conditions and restrictions at- 


tached to dispositions of property see 
infra XII in 69 C.J. 


80. Slaughter’s Adm’r v. Wyman, 
14 S.W.(2d) 777, 228 Ky. 226; Lee v. 
Kirby, 217 S.W. 895, 186 Ky. 603; 
Huntzinger’s Estate, 29 Pa.Dist. 1155. 


81. Lee v. Kirby, 217 S.W. 895, 186 
Ky. 603. 


82. Instructions and directions for 
will as will: 


In general see infra § 278. 
Nuncupative will see infra § 415. 


83. In re De Hart’s Will, 122 N.Y.S. 
220, 67 Miss. 13, 7 Mills (Surr.) 436. 


PR aE ee wills see infra §§ 396-— 


84. O’Brien v. Bonfield, 72 N.E. 


140 yor Ala.—Daniel v. Hill, 52 Ala. 
Del.—In re Gordon’s Will, 111 A. 


610, 31 Del. 108. 


Iowa.—Graham vy. Courtright, 161 
N.W. 774, 180 Iowa 394. 


neers v. Crumbaugh, 3 Md. 


N.J.—Bennett v. Bennett, 26 A. 573, 
50 N.J.Eq. 439; Rusling v. Rusling, 
36 N.J.Eq. 603. 


pee AS ere ge v. Murphey, 18 N.C. 


Va.—Montague y. Allan’s Ex’r, 78 
Va. 592, 49 Am.R. 384; Cheatham v. 
Bence 30 Gratt. (71 Va.) 56, 32 Am. 


86. In re Gordon’s Will, 111 A. 610, 
31 Del. 108. 


87. In re Gordon’s Will, supra; 
In re Faling’s Will, 208 P. 715, 740, 
105 Or. 365 [cit Cyc]; Cheatham v. 
Hatcher, 30 Gratt. (71 Va.) 56, 32 
Am.R. 650; Lamoureux v. Craig, 49 
Can.S.C. 305 [rev 22 QueK.B. 252 
(aff 42 Que.Super. 385)]; Deremore v. 
Oey & Guarantee Co., Ltd., 14 Alta. 


Presumption of undue infinence as 
arising from preparation of will by 
beneficiary see infra § 453. 


88. In re Phillips’ Will, 213 P. 
107 Or. 612. * pe 


89. Succession of McDermott, 66 
So. 546, 136 La. 80. 


90. Jones’ Ex’r y. Jones’ Widow, 
14 B.Mon. (Ky.) 464; Nook v. Zuck, 
233 S.W. 233, 289 Mo. 24. 


Necessity that testator know and 
understand contents of will in general 
see supra §§ 226-229. 


91. Plater v. Groome, 3 Md. 184; 
Lamoureux v. Craig, 49 Can.S.C. 305 
[rev 22 Que.K.B. 252 (aff 42 Que. 
Super. 385)]. 


Burden of proving testator’s knowl- 
edge of contents of will in general 
seo infra § 751. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 257-259] 


not void.°? 
sedes previous instructions.°* 


[§ 258] F. Statutory Requirements.** 
making of a will being based on statute,®® it follows 
that compliance with all statutory prerequisites is 
necessary to the validity of a will.°° 


92. Moses vy. Julian, 45. N.H. 52, 84 
Am.D. 114. 


93. In re Livingston’s Will, (N.J. 
Prerog.) 37 A. 770; Whitlock v. Ward- 
law, 41 S.C.L. 453; Tomkins v. Tom- 
kins, 17 S.C.L. 92, 19 Am.D. 656. 


94, Execution of will see infra § 
273 et seq. 


5 more. and contents see infra §§ 259- 
72. 


95. See supra §§ 6, 7. 
96. U.S.—Eschen v. Steers, 10 F. 
(2d) 739. 


Ariz.—McNabb v. Fisher, 299 P. 679, 
38 Ariz. 288; In re Harris’ Estate, 296 
PRO26 1s Ose eArizet. 


Ill.— Walker, v. Walker, 174 N.E. 
541, 342 Ill. 376 [rev 256 Til. App. 218, 
transf 168 N.E. 299, Seow Dk, aL |. 


N.J.—Rommell vy. Happe, 115 A. 
906, 93 N.J.Eq. 383. 


N.Y.—Reynolds v. Reynolds, 121 N. 
EB. 61, 224 N.Y. 429. 


Utah.—In re Wolcott’s Estate, 186 
P. 169, 54 Utah 165, 4 A.L.R. 727. 


ash.—In re Chafey’s Estate, 8 P. 
(2a) #959, 167 Wash. 185. 


97. Holographic wills see infra §§ 
396-407. 


Joint and mutual wills see infra § 
XIV in 69 C.J. 


- Nuncupative wills see infra §§ 409- 
426. 


98. Particular form of words as 
necessary to show testamentary in- 
tent see supra § 225. 


Position of residuary clause as af- 
fecting validity of will see infra XII 
in 69"C. J. 


99. Ariz.—In re Harris’ Estate, 296 
PS 267, 33° Ariz. 1. 


Il1l.—Merchants’ Loan & Trust Co. v. 
Patterson, 139 N.E. 912, 308 Ill. 519. 


Ind.—Thrift Trust Co. v. White, 
167 N.E. 141, 168 N.E. 250, 90 Ind. 
App. 116. 


N.Y.—Hoysradt v, Kingman, 22 N. 
Waowas 


Pa.—in re Rumsey’s Estate, 135 A. 
119, 121, 287 Pa. 448; In re Maginn’s 
Estate, 122 A. 264, 278 Pa. 89, 30 A. 
L.R. 418. 


“The purpose being clear and law- 
ful, it is the duty of the court to see 
that it is carried out.” Tyson’s Es- 
tate, 43 A. 131, 132, 191 Pa. 218 [quot 
In re Rumsey’s Estate, supra]. 


Construction of wills to effect in- 
tent of testator see infra XII in 69 
Cre 


Construction to uphold will see in- 
fra—x11 in) 695 C.J: 


1. Stanard v. Miller, 103 So. 594, 
O10) Ala.) GUD; conritt, Drust (Coz ivi 
White, 167 N.E. 141, 168 N.E. 250, 90 
Ind.App. 116; Hoysradt v. Kingman, 
ODUNaVenole. lire, Rowe's Will; 4159 
N.Y.S. 615; In re Rumsey’s Estate, 
135 A. 119, 287 Pa. 448; Tyson’s Es- 
tate, 43 A. 131, 191 Pa.. 218. 


2. U.S.—Morgan v. Huggins, 42 F. 
869, 9 L.R.A. 540. 


Ariz.—In re Harris’ Estate, 296 P. 


A will understandingly executed super- 
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al.® 8 
The 


to make a will,” 


267, 38 Ariz. 1. 


Ark.—Musgrove v. Holt, 240 S.W. 
1068, 153 Ark. 355. 


Cal.—In re Franck’s Estate, 210 P. 
417, 190 Cal. 28; In re Wood’s Estate, 
36; Calas 


Del.—_Small v. Adams, 154 A. 493, 
17 Del.Ch. 316. 


Ga.—Mealing v. Pace, 14 Ga. 596. 


Ill.— Austin v. First Trust & Savy- 
ings Bank, 175 N.E. 554, 343 Ill. 406 
[rev 256 Tl. App. 236]; Cunningham 
v. Hallyburton, 174 N.E. 550, 342 I11. 
442; Hoblit v. Howser, 170 N.E. 257, 
338 Ill. 328, 71 A.G.R. 1046; Thorn- 
ton v. Herndon, 145 N.E. 603, 314 Ill. 
360; Merchants’ Loan & Trust Co. v. 
Patterson, 139 N.E. 912, 308 Ill. 519; 
Weir. v. Chidchester, 63 Ill. 453; 
Sweeney v. Trombley, 224 Ill.App. 
562; Smith v. Gorham, 152 I1l.App. 
125. 


Ind.—McConnell:v. Robbins, 140 N.: 


E. 59, 193 Ind. 359. 


Lowe, —In re Cameron’s Estate, 241 
N.W. 458. 


oe a ee Ex’x v. Dempster, 
54 S.W.(2d) 660, 246 Ky. 153; Hays 
v. Marshall, 48 S.W.(2d) 540, 243 Ky. 
392; Nelson v. Nelson, 30 S.W.(2d) 
893, 235 Ky. 189; Wells v. Lewis, 228 
S.W. 8, 190 Ky. 626; Wilson v. Wil- 
son, 221 S.W. 874, 188 Ky. 53, 10 A.L. 
R. 780 [quot Cyc]; Morrison v. Bart- 
lett, 147 S.W. 761, 148 Ky. 833, 41 
L.R.A.N.S. 39; Stevenson v. Huddle- 
son, 13 B.Mon. 299. 


La.—Hall’s Succession, 28 La.Ann. 
ee poe v. Hamilton, 6 Mart.N. 
. 143. 


Md.—HEllison v. Clayton, 163 A. 695, 
164 Md. 35; Byers v. Hoppe, 61 Md. 
206, 48 Am.R. 89. 


Mass.—Paglia v. 
BE. 423, 270 Mass. 13; 
5 Cush. 245. 


Mich.—In re Reycraft’s Estate, 244 
N.W. 221, 260 Mich. 40; In re High, 2 


Messina, 169 N. 
Bayley v. Bailey, 


Dougl. 515. 
Miss.—Prather y. Prather, 52 So. 
449, 97 Miss. 311. 
163 S.W. 


Mo.—Murphy v. Clancy, 
915, 177 Mo.App. 429. 


Mont.—In re Noyes’ Estate, 106 P. 
355, 40 Mont. 231. 


Neb.—In re Combs’ Estate, 220 N. 
W. 269, 117 Neb. 257; Krause v. 
Krause, 201 N.W. 670, 113 Neb. 22; 
Tyrell v. Kelly, 178 N.W. 206, 104 
Neb. 555. 

N.Y.—Hoysradt v. Kingman, 22 N. 
Y. 372; In re Barney’s Will, 201 N.Y. 
S. 647, 207 App.Div. 25 [aff 147 N.E. 


205, 239 N.Y. 584]; In re Flewwel- 
lin’s Will, 202 N.Y.S. 496, 122 Misc 
256; In re Golicki’s Will, 190 N.Y.S. 


266, 116 Misc. 100; In re Allen’s Will 
(Sur:): > L8L IN WES 398; SEI Misc: 
93 [aff 194 N.Y.S. 913]; In re Schriev- 
er’s Hstate, 155 N.Y.S. 826, 91 Misc. 
656 [aff 160 N.Y.S. 987, 174 App.Div. 


11:3] oh? rei Hansen, 132) NuY.S..257, 
72 Misc. 610; In re Rowe’s Will, 159 
N.Y.S. 615; 


Matter of Beebe, 6 Dem. 
Surr. 43, 19 N.Y.St. 833. 


N.C.—In re Rowland’s Will, 162 
Sh. Sot. 202 ANC. 3935" bn re ee 
son’s Will, 145 S.E. 393, 196 N.C. 271, 
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[§ 259] G. Form and Contents®’—1. In Gener- 
Since good-faith wills should be upheld when- 
ever possible,®® they should not be set aside because 
of mere irregularities in form. 
necessary that any particular form or words be used 
if statutory requisites are complied 


Generally, it is not 


62 A.L.R. 288; In re Seymour’s Will, 
114 S.E. 626, 184 N.C. 418; In re John- 
son’s Will, 106 S.E. 841, 181 N.C. 303; 
Brown v. Brown, 104 S.E. 889, 180 N. 
C. 483; In re Bennett’s Will, 103 S.E. 
917, 180 N.C. 5; In re Dayton’s Will, 
99 S.E. 424, 177 N.C. 494; In re Ed- 
tenho Will, 90 S.E. 418, 172-N.C. 
Vv 9. 4 


Ohio.—Williams v. Pope, 
406. 


Pa.—In re Wolfe’s Estate, 130 A. 
501, 284 Pa. 169; In re Kimmel’s Es- 
tate, 123 A. 405, 278 Pa. 435, 31 A.L.R. 
678; In re McCune’s Estate, 109 A. 
156, 265 Pa. 523; In re Gaston’s Es- 
tate, 41 A. 529, 188 Pa. 374, 68 Am.S.R. 
872; Fouche’s Estate, 23 A. 547, 147 
Pa. 395; Knox’s Estate, 18 A. 1021, 
USabseen 220, 17 Am.S.R. "798, 6 L.R.A. 
353 and note; Fosselman v. Elder, 98 
Pa. 159; Patterson v. English, 71 ’Pa. 
454; Plumstead’s Appeal, 4 Serg:&R. 


Wright 


545; Hill’s Estate, 15 Pa.Dist.&Co. 
699; Knight’s Estate, 8 Pa.Dist.&Co. 
621; Knowles’ Est., 8 Pa.Dist. 153,-22 


Pa.Co. 302; Kohl’s Bst,, 28 Pa.Co,. 552; 
Lambaert’s Estate, 10 :-Pa.Co. 10; 
Armstrong’s Estate, 2 Pa.Co. 166; 
In re Jones’ Will, .2°:Chest.Co. 41; 
Tat Bt Stark, 10 Phila. 528, 30 Leg. 
nt. 4 7 


gO Means vy. Means, 36 S:Csr: 


Tex.—In re Brackenridge’s Estate, 
(Civ.App.) 245 S.W. 768 [rev on oth- 
er grounds 267 S.W.. 244, 270 S.W. 
1001, 114 Tex. 418]; Barnes v. Horne, 
(Civ.App.) 233 S.W. 859. 


Va.—Early v. Arnold, 89 S.E. 900, 
119 Va. 500; Boisseau vy. Aldridges, 5 
Leigh (32 Va.) 222, 27 Am.D. 590. 


W.Va.—Runyon v. Mills, 103 S.E. 
112, 86 W.Va. 388. 


“The law - does not require 
that a will should assume any partic- 
ular form, or be couched in language 
technically appropriate to its testa- 
mentary character.” In re Hansen, 
132 N.Y.S. 257, 259, 72 Mise. 610. 


“The books abound in cases 
which informal instruments 
been admitted to probate.” 
Noyes’ Estate, 106 P. 355, 
Mont. 231. 


“It is not necessary to the validity 
of a will that it should have a testa- 
mentary form.” Thompkins vy. Ran- 
dall, 150 S.E. 249, 250, 153 Va. 530. 


[a] -Absence of formal parts does 
not affect the validity of a will oth- 
erwise properly drawn and executed. 
Murphy v. Clancy, 163 S.W. 915, 177 
Mo.App. 429. 


[b] Technical langnage is not neec- 
essary to the making ‘of a devise. 
Merchants’ Loan & Trust Co. v. Pat- 
terson, 139 N.E. 912, 308 Ill. 519 (in- 
tention of the testator, if it can be 
ascertained, will be given effect, how- 
ever informal may be the language in 
which it is expressed), 


_{c] _Character of paper is immate- 
rial. In re Kimmel’s Estate, 123 A. 
405, 278 Pa. 435, 31 A.L.R. 678. 


[d] Size, texture, and quality of 
paper used in preparing a will is no 
evidence of the lack of the testator’s 
sincerity in its execution, and does 
not affect its validity. In re Brack- 


in 
have 
In re 
358, 40 


‘ 
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with.® 


ning of the instrument offered for 
will, that it is his last will and testament, is not con- 
Any writing, however informal it may be, 


clusive.* 


enridge’s Estate, (Civ.App.) 245 S.W. 
786 [rev on other grounds 267 S.W. 
244, 270 S.W. 1001, 114 Tex. 418]. 


[e] Place where made.—A _ will 
need not, in the absence of any posi- 
tive requirement, contain any state- 
ment of the place where it is made. 
Hall’s Succession, 28 La.Ann. 57. 


[f] Failure to use words ‘“he- 
quest” or “devise.”—(1) A will, giving 
all the testator possessed to his wife 
without any reservation of any kind, 
considered with the fact that there 
were no children, so that if the will 
did not pass the whole estate to the 
wife she would take a life estate and 
a half interest in the fee on the hus- 
band’s death, although not using the 
word “devise,” evidenced an intention 
to pass title to the family homestead 
to the wife. Tyrrell v. Kelley, 178 
N.W. 206, 104 Neb. 555; Kelley v. Jud- 
son, 178 N.W. 208, 104 Neb. 559. (2) 
An instrument directing that all debts 
and expenses incident to “last illness” 
be paid first, followed by definite di- 
rections as to the disposition of the 
maker’s property, and signed and at- 
tested as required by Burns St. Annot. 
(1914) § 3132, was held a will, al- 
though it did not contain the words 
“devise” or “bequeath” or “at my 
death,’ the context indicating that 
it was made in contemplation of the 
maker’s demise, thus rendering parol 
evidence as to the attending circum- 
stances admissible to enable the court 
to give effect to the words as actually 
written. McConnell v. Robbins, 140 
N.E. 59, 193 Ind. 359. (3) A state- 
ment, in a will, “I wish’ my son to 
own “my home,’ shows an intention 
by testatrix to confer the estate in 
the home on the son, and is a devise 
‘to the son, although the words ‘“‘give”’ 
or “devise” are not used. Brown v. 
Brown, 104 S.E. 889, 180 N.C. 433. 


[zg] Desire.—Where a will states 
testator’s ‘“‘desire”’ to leave all mon- 
eys and property. to his wife, it is 
sufficient. In re Golicki’s Will, 190 N. 
Y.S. 266, 116 Misc. 100. 


{h] “echnical or legal language.— 
It is not legally necessary that the 
language of a will be couched with 
phrases of a lawyer, or one skilled 
in technicalities of the law of wills. 
In re Cameron’s Estate, (Iowa) 241 
N.W. 458. 

83. Mecessity for complying with 
statutory requisites see supra § 258. 


4 Aldrich v. Aldrich, 102 N.E. 487, 
215 Mass. 164, Ann.Cas.1914C 906. 


5. Necessity and showing of tes- 
tamenutary intent see supra § 225. 

Wecessity for, and sufficiency of, 
writing see infra §§ 260, 261. 

Requisites for execution see infra 
§ 273 et seq. 

6. Ill.—Austin v. First Trust & 


Savings Bank, 175 N.E. 554, 343 Ill. 
406 [rev 256 Ill.App. 236]; Cunning- 


ham v. Hallyburton, 174 N.E. 550, 342 
Ill. 442; Sweeney v. Trombley, 224 
Ill. App. 562; Smith vy. Gorham, 152 
Ill.App. 125. 


Ind.—McConnell v. Robbins, 140 N, 
E. 59, 193 Ind. 359. 


Iowa.—In re Tinsley’s Will, 174 N. 
W. 4, 187 Iowa 23, 11 A.L.R. 826. 


Kan.—Derr v. Derr, 256 P. 800, 123 
Kan. 681, 538 A.L.R. 515. 


Ky.—Howard’s Ex’x v. Dempster, 


The declaration of the testator, in the begin- 
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probate as his 


54 S.W.(2d) 660, 246 Ky. 153; Nelson 
v. Nelson, 30 S.W.(2d) 893, 235 Ky. 
189; Wilson v. Wilson, 221 S.W. 874, 
188 Ky. 53, 10 A.L.R. 780; Morrison 
v. Bartlett, 147 S.W. 761, 148 Ky. 833, 


41° LL RACN.S. 39. 

Md.—Byers v. Hoppe, 61 Md. 206, 
48 Am.R. 89. 

Mass.—Paglia v. Messina, 169 N. 


E. 423, 270 Mass. 1. 


Mo.—Clark v. Clark, 18 S.W.(2d) 77, 
3822 Mo. 1219; Coleman v. Haworth, 
8 S.W.(2d) 931, 320 Mo. 852. 


Mont.—In re Noyes’ Estate, 106 P. 
355, 40 Mont. 231. 


N.Y.—Matter of Hunt, 18 N.E. 106, 
110 N.Y. 278; In re Hansen, 132 N.Y. 
S. 257, 72: Misc. 610. 


N.C.—In re Rowland’s Will, 162 S.E. 
Soien alles UN C.n a Vos ineere Bennett’s 
Will, 103 SE 7 SO NEC shy elo are 
Ledford's Will, 97 S.E. 482, 176 N.C. 

10. 


Pa.—In re Wolfe’s Estate, 130 A 


501, 284 Pa. 169; In re Hill’s Estate, 
15 Pa.Dist.&Co. 699. 
[a] Stated otherwise.—(1) Any 


document entirely written, dated, and 
signed by the testator, and purport- 
ing to express his last wishes touch- 
ing disposition of the estate after his 
death, constitutes a “will” regardless 
of what the testator calls it. Suc- 
cession of Ledet, 128 So. 2738, 170 La. 
449. (2) Any written instrument re- 
vealing the maker’s intention to dis- 
pose of property at death is a ‘‘will.” 
Coleman v. Haworth, 8 S.W.(2d) 931, 
320 Mo. 852. (3) Any writing where- 
by a person undertakes to dispose of 
his estate to take effect after his 
death is testamentary in character. 
In re Tinsley’s Will, 174 N.W. 4, 187 
Iowa 23, 11 A.L.R. 826. (4) Any ex- 
pression which, when read in connec- 
tion with the surrounding facts dis- 
closing testamentary intention, is 
sufficient. In re Noyes’ Estate, 106 
P. 355, 40 Mont. 231. - (5). An instru- 
ment which purports to dispose of a 
portion of the estate of the testator 
after his death, regardless of its form, 
is valid and entitled to probate if in 
accordance with the statute govern- 
ing the execution of wills. Smith v. 
Gorham, 152 Tll.App. 125. (6) It is not 
necessary that any particular form 
of words be used to make a will; and, 
where an instrument is written in the 
testatrix’s own hand, which mention- 
ed all of her children and disposed of 
her property recognizing her children, 
such instrument must be deemed a 
will, and as such entitled to probate. 
Wilson v. Wilson, 221 S.W. 874, 188 
Ky. 53, 10 A.L.R. 780. (7) No formal 
testamentary instrument is required, 
and if it adequately sets forth the tes- 
tamentary intent that is enough, and 
a will may take the form of an as- 
signment, or of a deed, or of a power 
of attorney, or of a letter, OL “OL Nay 
promissory note, or of an order, and 
may assume the form of any instru- 
ment, or be absolutely informal. In 
re Bennett’s Will, 103 S.E. 917, 180 N. 
Cc. 5. (8) An instrument should be 
probated as a will which is a testa- 
mentary disposition of the estate, 
which the witnesses to the will rec- 
ognize to be in the handwriting of 
deceased, signed unquestionably by 
him, and which contains an attesta- 
tion clause also in the handwriting 
of deceased, signed by the witnesses, 
which states that it was signed by 


[§ 259 


made with the express intent of giving a posthumous 
destination to the maker’s property, if executed in 
accordance with the statutory requirements,° 
be a good testamentary disposition,® by whatever 


wil 


them in the presence of each other 
and of the testator and that the tes- 
tator acknowledged the instrument to 
be his last will and testament. Mat- 
ter of Elunt, 185 Ni 1 06s 10 NY 
278. (9) A duly executed will, from 
which the testatrix’s intent can be 
ascertained, passes her property, al- 
though not drawn with precision. 
Paglia v. Messina, 169 N.E. 423, 270 
Mass. 1. 


[b] Statutory will—The term 
“will,” as used in R. S. 22—241 et seq, 
includes every kind of testamentary 
act taking effect from the mind of the 
testator and manifested by an instru- 
ment in writing executed and attest- 
ed in conformity to the statute. Derr 
v. Derr, 256 P. 800, 123 Kan. 681, 53 
A.L.R. 515. 


{c] Distinguishing feature of all 
testamentary instruments, whatever 
their form, is that the paper writing 
must appear to be written animo tes- 
tandi. In re Ledford’s Will, 97 S.E. 
482, 176 N.C. 610. 


{d] Instruments held wills.—(1) 
The words ‘it is my will, wish and 
desire,’ used in devising property, 
were held sufficient to constitute tes- 
tamentary disposition. Clark’ - wv. 
Clark, 18 S.W.(2d) 77, 322 Mo. 1219. 
(2) An instrument in the testator’s 
handwriting on a sheet of profession- 
al stationery, discovered after the tes- 
tator’s death, in his office, and exe- 
cuted about year before, is a valid 
will, Nelson v. Nelson, 30 S.W.(2d) 
8938, 235 Ky. 189. (3) A writing in the 
form of a promissory note or a deed 
may operate as a will, if the inten- 
tion of the maker is that it is to take 
effect only on the maker’s death, and 
the fact that papers were delivered 
to the beneficiary during the maker's 
lifetime is immaterial. In re Wolfe’s 
Estate, 130 A. 501, 284 Pa. 169. (4) 
An indorsement by the payee of a note 
transferring it to another, who re- 
served to the grantor sole power to 
collect it during his life and then gave 
it to the grantee, being witnessed by 
two, was a will. Morrison v. Bartlett, 
147 SOW. 761, 148 Ky. 833, 41 L.ReA- 
N.S. 39. (5) An instrument executed 
by a Soldier, which began with the 
words customarily used in wills, re- 
cited delivery of a farm to an uncle 
for cultivation, provided for its divi- 
sion, after payment of the maker’s 
debts, between the uncle and a cousin 
in the event of the maker’s death, and 
was signed by the maker and two wit- 
nesses, is a will. Howard’s Bx’r v. 
Dempster, 54 S.W.(2d) 660, 246 Ky. 
153. (6) A so-called declaration of 
trust, by which the grantor assigns 
all his personal property to a desig- 
nated individual who is given the 
usual powers and rights of a trustee, 
in trust to pay the grantor the net 
income during his life and on his 
death to transfer all the property to 
the grantor’s children in equal pro- 
portions, after paying from the prin- 
cipal of the trust fund the grantor’s 
funeral expenses, doctor bills, and 
legitimate debts, is testamentary in 
character. In re Hill’s Hstate, 15 Pa. 
Dist.&Co. 699. (7) A paper writing 
in decedent’s handwriting, purport- 
ing to give a named person “said land 
of [decedent’s name] this being my 
will,” etc., was held sufficient in form 
to constitute a ‘‘will.’” In re Row- 
lanW’s Will, 162 S.E. 897, 202 N.C. 378 
(it is error to say as a matter of law 
that an instrument is not a will). 


Sv 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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name the testator may choose to call it.” 
tute such an instrument, all that is necessary is that 
it should clearly appear to be the intention of the 
party to have it operate after his death and not be- 
Any writing to take effect at death may con- 
Words or statements not essential to 
a will will not strip an instrument of its character 
A document may be a will notwithstand- 
ing it is written in incorrect Eneglish."! 


fore. 
stitute a will.® 


as a-will.?° 


Memorandum or instructions for will. 
structions or directions for the preparation of a will, 


(8) A decedent wrote and signed on 
the back of a business letter address- 
ed to a man and his wife the follow- 
ing, addressed to the wife: “After my 
death you are to have forty thousand 


dollars. This you are to have, will 
or no will. Take care of this until 
my death.” It was held a valid tes- 


tamentary gift of personalty. Byers 
v. Hoppe, 61 Md. 206, 48 Am.R. 89. 


fe] No will.—A provision ina will, 
“The mines are to be run the same 
as they are at my death, and all other 
coal that I own or have an interest in, 
except,” etc., ‘‘can be opened up any 
place. that suits the company, and 
worked on a royalty to suit the com- 
pany,’ was not a devise of coal to the 
company on a condition subsequent, 
having none of the properties of a 
gift and involving all the features 
usually incident to the leasing of coal 
mines, and primarily contemplating a 
contract, the essential ingredients of 
which are offer and acceptance, ete. 
In re Lilley’s Estate, 116 A. 392, 272 
Pa. 143, 28 A.L.R. 366. 


7. Succession of Ledet, 128 So. 273, 
170 La, 449. 


8 In re High, 2 Dougl. (Mich.) 


515; In re Perry’s Will, 137 S.H. 145, 
LOSING 397s Isohl’ Ss) ESt., 281 Pa.Co. 
552. 


fa] Memorandum in pencil, attach- 
ed to a note, that deceased wanted a 
named person to “have this pack,” not 
indicating when he wanted such per- 
son to have it, whether at his death 
or some other time, is not a will. In 
re Perry’s Will, 137 S.E. 145, 193 N.C. 
SOT. 


9. Grattan v. Appleton, 10 F.Cas. 
No. 5,707, 3 Story 755; In re Dayton’s 
Will, 99 S.E. 424, 177 N.C. 494 [quot 
Cyc]; Rees v. Rees, 32 S.C.Eq. 86. 


10. Owens v. Douglas, 181 S.W. 
896, 121 Ark. 448; In re Shumway’s 
Wailite 246 ONGY Ss. lise tas pViISe 420 
In re Edwards’ Will, 90 S.E. 418, 172 
N.C. 369; Guerrero v. Heirs of Vila, 
34 Porto Rico 594. 


[a] Untrue statement (1) ina will 
that property owned by the testator 
is his separate property does not in- 
validate the will. Guerrero v. Heirs 
of Vila, 34 Porto Rico 594. (2) Any 
inaccurate statement in a will of a 
reasom for excluding a contestant 
from sharing in the estate did not 
affect the validity of the will. In re 
Shumway’s Will, 246 N.Y.S. 178, 138 
Misc. 429. (3) Where testator’s will, 
besides testamentary clauses, also 
contained a provision that the execu- 
tors, who were also devisees, should 
take care of the testator and his wife 
so long as they lived, the instrument 
was valid, being properly executed, 
despite its containing a clause con- 
cerning matters not of a testamentary 
nature. Owens v. Douglas, 181 S.W. 
896, 121 Ark. 448. (4) A document 
signed by the testator and duly wit- 
nessed as a will recited that the tes- 
tator, being of sound mind and mem- 
ory, aid make, publish, and declare it 
to be his last will and testament. The 
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To consti- 


ly executed.?? 


so providing.+* 
Mere in- 


body of the instrument recited that 
the testator did agree to give to one 
Kall that he possessed to hold and 
diminish as he might see fit, and that 
K did agree to care for the testator 
as long as he should live. The will 
concluded that it was the testator’s 
last will and testament. It was held 
that, as a will is a disposition of prop- 
erty to take effect on or after the 
death of the testator, the instrument 
was a valid will, notwithstanding the 
inclusion of contractual provisions 
which was doubtless done to show the 
reason for the testator devising and 
bequeathing all his property to a 
stranger in blood. In re Edwards’ 
ee 90 S.E. 418, 172 N.C. 369. 


1. In re Silva’s Estate, 145 P. 
1018, 169 Cal. 116. 


12. In re Henry's Estate, 248 N.W. 
853, 263 Mich. 410 [rev 244 N.W. 141, 
259 Mich. 499]; Rochelle v. Rochelle, 
10 Leigh (Va.) 130. 


13. Matter of Fisher, 20 L.T.Rep. 
N.S. 684; Re Tarrahan, 5 Newfoundl. 
186. 


Directions for will as amounting to 
nuncupative will see infra §§ 409-416. 


Necessity and sufficiency of execu- 
tion see infra § 273 et seq. 

14. Holographic wills see infra §§ 
396-407. 

Nuncupative wills see infra §§ 409- 
426. 


15. Nurneupative wills see infra 
§ 409. 

16. Cal. Sig, Abie VO, ihe et 
267, 121 Cal. 674; Sparks v. De la 


Guerra, 14 Cal. 108. 
Del.—Sutton v. Sutton, 5 Del. 459. 


T1l.—Johnson v. Fulk, 118 N.E. 706, 
282 Ill. 328; Kolowski v. Fausz, 103 
Ill.App. 528. 


Ind.—Hertford v. Harned, 113 N.E. 
727, 185 Ind. 213; Doe ex dem Knapp 
v. Pattison, 2 Blackf. 355. 


Iowa.—Crispin v. Winkleman, 
N.W. 919, 57 Iowa 523. 


Ky.—Drake v. Security Trust Co., 
263 Si We4, 1208" Key. (33; 


La.—Successicn of Rusha, 108 So. 
515, 158 La. 74; Suceession of Hernan- 
dez, 70 So. 638, 138 La. 134. 


Mass.—Paglia v. Messina, 169 N.E. 
423, 270 Mass. 1. 


Mich.—Moore y. O’Leary, 146 N.W. 
661, 180 Mich. 261, 52 L.R.A.N.S. 1208, 
Ann. Cas. 1916A 18738. 


Miss.—Marshall v. Stratton, 51 So. 
132, 96 Miss. 465. 


Mo.—Berst v. Moxom, 145 S.W. 857, 
163 Mo.App. 123. 


N.J.—In re McElwaine’s Will, 18 
N.J.Eq. 499; Cleveland v. Havens, 13 
Nid Bay) Ole 78: Am. D:090. 


N.Y.—In re Milliett’s Estate, 206 
N.Y.S. 342, 128 Mise.Rep. 745; In re 
Lummis, 166 N.Y.S. 936, 101 Misc. 258. 


N.C.—In re Bennett’s Will, 103 S. 
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written will is inoperative as such.t® 
be made by having the intended executors or any one 
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without intent that the writing itself shall operate 
as a will, do not amount to a will.1? 
mentary paper drawn up in the form of instructions 
for a formal will may itself be a valid will if proper- 


But a testa- 


[§ 260] 2. Writing't—a. Necessity for Writing. 
Except where nuncupative wills are permitted,’® a 
will must ordinarily be in writing,?® statutes usually 
An oral will or any oral part of a 


A will cannot 


IDES BECE, MSO)! INES sy. 


Or.—Soules v. Silver, 245 P. 1069, 
118 Or. 96; McCracken v. McCracken, 
219 P. 196, 109 Or. 83; Woods v. Dunn, 
159 P. 1158, 81 Or: 457- 


Pa.—Porter v. Wolf, 116 A. 55, 272 
Pa. 93; Rossetter v. Simmons, 6 Serg. 
& R. 452. 


" «Ve  Me=- 
Laughlin, 117 A. 428, 44 R.I. 350. 


Tex.—Lambert vy. Lambert, (Civ. 
App.) 243 S.W. 623; Massey v. Allen, 
(Civ: App:), 222 S.W: 682: 


Va.—Rinker’s Adm’r v. Simpson, 
166 S.B. 546; Sim's y. Sims, 27° S-5. 
436, 94 Va. 580, 64 Am.S.R. 772. 


17. See statutory provisions; 
cases infra this note. 


_[a] Provisions mandatory.—A pro- 
vision of a statute requiring a will to 
be in writing is mandatory. Cunning- 
ham v. Hallyburton, 174 N.E. 550, 342 
Ill. 442 (Smith-Hurd Rey. St. [1929] 
c 148 § 2). 


[b] Writing includes printing on 
paper or part writing and printing, 
or part typewritten and part written. 
Stuck v. Howard, i104 So. 500, 213 Ala. 
184 (Code [1907] Smee 


[c] Properl executed instrument 
giving plainti land on the under- 
standing that the testator would be 
provided with a home satisfies the re- 
quirement of a writing. Woods vy. 
Dunn, 459 2. 1158, Si Or. 1457. 


18. Cal.—Knight v. Tripp, 54 P. 
967, 121 ‘Cal. 674; Sparks’ ve) Deals: 
Guerra, 14 Cal. 108. 


Colo.—Frazier v. Frazier, 263 P. 413, 
83 Colo. 188. 


Ky.—Drake v. Security Trust Co., 
263 S.W. 4, 203 Ky. 733. 


La.—Suecession of Hernandez, 
So. 63, 138 La. 134. 


Mick.—Moore v. O’Leary, 146 N.W. 
661, 180 Mich. 261, 52 L.R.A.N.S. 1208, 
Ann.Cas.1916A 373. 


Minn.—Larson v. Lund, 123 N.W. 
1070, 109 Minn. 372. 


Miss.—Marshall vy. Stratton, 51 So. 
132, 96 Miss. 465. 


N.Y.—Reynolds v. Reynolds, 121 N. 
BH. 61, 224 N.Y. 429; Orton v. Tannen- 
baum, 185 N.Y.S. 681, 194 App.Div. 
214 [rev 181 N.Y.S. 84, 110 Misc. 128]. 


R.I.—Industrial Trust Co. v. Me- 
Laughlin, 117 A. 428, 44 R.I. 350. 


Va.—Rinker’s Adm’r v. Simpson, 
166 S.E. 546. See Bosserman y. Bur- 
ton, 120 S.H. 261, 137 Va. 502 (will of 
testatrix, an elderly spinster, which 
left one dollar to a natural son and 
the residue to those who should take 
eare of her during her last days, who- 
ever they might be, was not void be- 
cause not wholly in writing). 


[a] Deposit in bank.—There is a 
testamentary disposition, void  be- 
eause oral, where deceased transfer- 
red money in bank to defendant, with 
instructions as to persons he should 


and 
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else promise the testator to earry out his wishes or- 
An oral will, made and published 
according to the eustom of the county, at a time an- 
tecedent to the statute requiring a writing and at a 
time when such oral wills were valid, will be sus- 


ally expressed.?® 


tained.?° 


[§ 261] b. Sufficiency of Writing. A will written 
in lead pencil,?* or partly written in ink and partly 
partly typewritten and partly printed,” 
or partly printed and partly written,** or on a print- 
ed form,”?° has been held to satisfy the requirement, 
but a will written on a slate does not.?® 


2° 


in peneil,?? 


[§ 262] 3. Certainty Required. 


give it to in case of her death, he to 
have anything remaining after her 
instructions were carried out. Knight 
v. Tripp, 54\P. 267, 121 Cal. 674. 


{b] Oral instructions (1) by the 
testator before or after executing the 
will violate the statute of wills (Fra- 
zier v. Frazier, 263 P. 413, 838 Colo. 
188 [C. L. § 5187]), (2) and are not 
binding on the executors (Sparks v. 
De la Guerra, 14 Cal. 108). 


{e] Thus (1) provisions directing 
the executor to distribute the remain- 
der among such of the testator’s un- 
named, close friends as the executor 
should see fit and stating that such 
friends were known to the executor 
is invalid as partly oral. Frazier v. 
PraAzier.. 263, bP. 413," Ss Colo,” 188 
(CPE. Sois%).. C2) A) bequest to €; 
to be used by her as the testatrix had 
previously instructed her, where _ it 
appeared that the testatrix had orally 
indicated to C to what charities she 
desired to have the property given, is 
void, since the disposition of the prop- 
erty was not by writing, but partly 
by writing and partly oral. Moore v. 
O'Leary, 146 N.W. 661, 180 Mich. 261, 
52 L.R.A.N.S. 1203, Ann.Cas.1916A 373. 
(3) Where a will devised specific real- 
ty to each of the testator’s children 
living when it was executed, and 
thereafter another child was born, 
and the testator purchased an addi- 
tional tract which he spoke of as the 
tract of the youngest child, but did 
not make a new will, or a codicil to 
his will, devising that tract in ac- 
eordance with his declaration, the 
afterborn child is not entitled to the 
land. Industrial Trust Co. v. Mc- 
Laughlin, 117 A. 428, 44 R.I. 350. (4) 
A parol agreement by two sisters that 
the survivor should have certain per- 
sonalty is a futile effort to make a 
parol will. Marshall v. Stratton, 51 
So. 132, 96 Miss. 465. (5) The clause 
of a will “I have instructed them 
what disposition to make of any of 
the amounts above mentioned that 
should remain at her death” is inop- 
erative and void as oral. Rinker’s 
Adm’r v. Simpson, (Va.) 166 S.E. 546. 


{d] Verbal agreememts.—(1) An 
alleged contemporaneous verbal 
agreement between testatrix and her 
husband, the universal legatee, that 
he would hold the estate for the sole 
use and benefit of her children, is void 
as not in writing. Succession of Her- 
nandez, 70 So. 63, 138 La. 134. (2) 
An oral contract that, in consideration 
of support, the person furnishing the 
consideration should, after the death 
of the party supported, take his es- 
tate in trust and deliver the same to 
a certain minor when he should have 
come of age, is invalid as an attempt 
to make a testamentary disposition 
of property. Larson y. Lund, 123 N. 
W. 1070, 109 Minn. 372. (3) The sur- 


Although no par- 
ticular form or expression is needed for the creation 
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of a will,27 a will to be effective must be worded with 
sufficient clarity to enable the court to determine 
from the will itself just what the will intended.** 
There must be a definite subject of disposition? and 
a definite object of testamentary bounty. 
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If either 


is in terms left to future designation, the will is in- 


will.?3 


rogate had no power to declare and 
enforee a secret trust created by will. 
Reynolds v. Reynolds, 121 N.E. 61, 
224 N.Y. 429. 


19. Porter v. Wolf, 116 A. 55, 272 
Pa. 93. 


20. Matter of Kanui, 2 Hawaii 82. 


21. Tomlinson’s Estate, 19 A. 482, 
133 Pa. 245, 19 Am.S.R. 637; Myers v. 
Vanderbelt, 84 Pa. 510, 24 Am.R. 227. 


22. Musgrove v. Holt, 240 S.W. 
1068, 183 Ark. 355; Paglia v. Mes- 
sina, 169 N.E. 4238, 270 Mass. 1. 


[a] That the notary’s fountain 
pen gave out and he used a pencil to 
complete a will did not invalidate it. 
Paglia v. ‘Messina, 169 N.E. 423, 270 
Mass. 1 


23. Stuck v. Howard, 104 So. 500, 
213 Ala. 184. 


24. Stuck v. Howard, supra; Roush 
v. Wensel, 15 Ohio Cir.Ct. 133, 8 Ohio 
Cir.Dec. 141. 


25. Stuck v. Howard, 104 So. 500, 
213 Ala. 184; Matter of Murphy’s Will, 
62 N.Y.S. 785, 48 App.Div. 211. 


[a] Where a will is partly in pen- 
cil on a printed form and partly in 
ink, and the part written in ink is 
capable of being read straight 
through and the pencil writing is 
written over and partly rubbed out, 
it will be excluded from probate. Mat- 
ter of Adams, L.R. 2 P.&D. 367. 


26. Reed v. Woodward, 2 Chest.Co. 
(Pa.) 5638, 11 Phila. 541. 


27. See supra § 259 text and note 2. 


28. Howard's Ex’x v. Dempster, 54 
S.W.(2d) 660, 246 Ky. 153; Futrell v. 
Futrell’s Ex’r, 7 S.W.(2d) 232, 224 
Ky. 814; In re Schriever’s Estate, 155 
N.Y.S. 826, 91 Mise. 656 [aff 160 N.Y.S. 
937, 174 App.Div. 113]; In re Ben- 
nett’s Will, 103 S.B. 917, 180 N.C. 5. 


[a] Before construing informal 
testamentary instruments as wills, 
the courts will require sufficient cer- 
tainty and assurance as to the inten- 
tion presently, or at the time the par- 
ticular document comes into exist- 
ence, to make a will, and as to such 
instrument being the very will the 
testator intended to be made. In re 
Bennett’s Will, 103 S.E. 917, 180 N. 
Cb: 


29. Home for Incurables of Bal- 
timore City v. Bruff, 153 A. 408, 160 
Ma. 156; Dreyer v. Reisman, 96 N.E. 
90, 202 N.Y. 476, 36 L.RA.NS. 618; 
In re Schaaf’s Estate, 199 N.Y.S. 284, 
120 Misc. 292; Grubb v. Anderson, 
(Tex.Civ.App.) 38 S.W.(2d) 847. 


Certainty of designation of particn- 
re aeree or legacy see infra XII in 


complete and ineffective,?! unless the statute of wills 
is complied with.®? It is sufficiently certain if it can 
be ascertained by use of means referred to in the 
The courts will hold a will void in its entire- 
ty for uncertainty when, after consideration of' all 
its provisions and all the matters which might shed 
light on it and make it certain, it remains so obscure, 
indefinite, and ambiguous that no definite idea of the 
testator’s intention can be formed.** 


Certainly this 


30. Home for Incurables of Balti- 
more City v: Bruff, 153 A. 403, 160 
Md. 156; Bishop v. Broyles, 22 S.W. 
(2d) 790, 324 Mo. 9; Reynolds v. 
Reynolds, 121 N.E. 61, 224 N.Y. 429; 
Dreyer v. Reisman, 96 N.E. 90, 202 
N.Y. 476; In re Schaaf’s Estate, 199 
N.Y.S. 284, 120 Mise. 292; Smith_v. 
Ahern, 161 A. 117, 52 R.I. 346.- But 
see Wells v. Lewis, 228 S.W. 3, 190 
Ky. 626 (a letter signed ‘‘Ant Nanie,” 
written to the writer’s nephew,. al- 
though misspelled and without punc- 
tuation and capitals, was held a tes- 
tamentary instrument prima facie en- 
titled to probate, although the benefi- 
ciaries were not named, and the prop- 
erty which was to go to them was not 
definitely described, the writer having 
been mindful of her inability to ex- 
press herself clearly, and the letter 
being expressive of a desire on her 
part to right a wrong done by her to 
those to whom she was directing her 
nephew to give her property). 


[a] Holographic will.—A _holo- 
graphic will provided that, after all 
the testator’s lawful debts were paid, 
“he gave, devised and bequeathed unto 
his living son and daughters named, 
share and share alike, the same to be 
equal divided between themselves,” 
and then provided that all real estate, 
if any owned by him, that could not 
be sold at a fair market price, should 
be sold at public auction. It was 
held that the will was void for failure 
to mention, describe, or identify the 
subject of the intended gift or devise, 
under the rule that courts have no 
power to construct a will where none 
has in fact been made, so as to import 
into it new provisions designed to 
create a testamentary disposition 
which is neither expressed nor neces- 
sarily to be implied. Dreyer v. Reis- 
man, 96 N.E. 90, 202 N.Y. 476. 


Certainty of designation of particu- 
PE eee or legatee see infra § 1191. 
in J. 


31. Hastings y. Bridge, (N.H.) 166 
A.) 2738. 


32. Hastings v. Bridge, supra. 


33. Grubb v. Anderson, (Tex.Civ. 
App.) 38 S.W.(2d) 847. 


34, U.S.—Warner vy. Brinton, 29 F. 
CasiwNow DRL T9. 


ue ee v. Crute, 93 So. 694, 208 
ay 2s 


Cal.—In re Button’s Estate, (App.) 
277 P. 758. 


Ky.—Futrell v. Futrell’s Ex’r, 7 S. 
W.(2d) 232, 224 Ky. 814. 


La.—Shaffer’s Succession, 
739, 50 La.Ann. 601. 


N.Y.—In re Pierson’s Will, 197 N.Y. 
S. 312, 203 App.Div. 673 [aff 142 N.B. 
328, 236 N.Y. 657]. 


23 So. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 262-263] 


is so when the court cannot, by the application of 
reasonable rules of construction, ascertain the in- 
But the courts are reluctant 
to hold wills void for uncertainty,®® so that a will 
will not be overturned for ambiguity if a construc- 
tion effectuating the testator’s intent is possible.*7 
It is only in such an extreme ease that the court can- 
not put a meaning on it that a whole will will be de- 
clared void for uncertainty,?*® regardless of how they 
may hold on the certainty or uncertainty of partic- 
Or stated otherwise, it 
is only when all the established rules of law for the 
construction of wills have been applied in vain may 


tent of the testator.®° 


ular devises or bequests.*°® 


WILLS 


cumstances.* 


intention of the 


the court reject the instrument as impossible of con- 


struction.*° 


Ohio.—Cope v. Cope, 15 N.E. 206, 
45 Ohio St. 464; Walker v. Burtscher, 
5 ee App. 388, 26 Ohio Cir.Ct.N.S. 
172. 


Pa.—Wise v. Rupp, 112 A. 548, 269 


Pa. 505; Stock’s Estate, 29 Pa.Dist. 
376. 

R.I.—Smith v. Ahern, 161 A. 117, 
Soa lena 4 6. 


S.C.—Davenport v. Collins, 159 S.E. 
Oi OteS.C, \ 387. 


-~Va.—Wootton v. Redd’s Ex’r, 
Gratt. (5s Va.) i196. 


Wis.—In re OP ager Will, 247 N. 
ws 851, 248 N.W. 


[a] ose aia will providing 
that OUR, ‘comes’ first,” HR “comes 
second,” M H “also,” all bills are to 
be paid, O R should take care of 
everything and “all the relatives don’ it 
want to know anything about me,” 
was held void for uncertainty. In re 
Coskey’s Will, (Wis.) 247 N.W. 851, 
248 N.W. 763. 

[b] Foreign language will. — A 
court will not speculate as to the in- 
tention of a testator, where his will 
was written in a foreign language, 
and the scholars called as witnesses 
did not agree in their translations, but 
in such a case the provisions of the 
statutes for distribution of the prop- 
erty of decedent will be applied. 
Walker v. Burtscher, Bao App. 388, 
26 Ohio Cir.Ct.N.S. 17 


[c] Appointment ies executor held 
valid.—A will and codicils which are 
so uncertain, confusing, vague, and 
ambiguous as to be invalid may be 
valid as to the appointment of an 
executor. Davenport v. Collins, 159 
SE, 187, 161)'S.C.) 387. 


35. Griffith v. Witten, 
708, 252 Mo. 627. 


36. Washington Loan & Trust Co. 
v. Hammond, 51 App.D.C. 260, 278 F. 
569. 


Construction upholding will see in- 
fra §§ 1146-1152 in 69 C.J. 


37. Sims v. McMullan, (Tex.Civ. 
App.) 22 S.W.(2d) 313 [rev on other 
grounds (Commn.App.) 387 S.W.(2d) 
141]. 

[a] Devise will not be held void 
for uncertainty unless there is no pos- 
sibility to reduce it to certainty and 
effectuate the testator’s intent. Sims 
v. McMullan, (Tex.Civ.App.) 22 S.W. 
(2d) 313 {[rev. on other grounds 
(Commn.App.) 37 S.W.(2d) 141]. 

Construction in favor of will see 
infra XII in 69 C.J. 

38. Washington Loan & Trust Co. 


v. Hammond, 51 App.D.C. 260, 278 F. 
569; St. Louis Union Trust Co. v. Lit- 


12 


161 S.W. 


A court is not entitled to pronounce an 
instrument ambiguous until it has brought to its aid 
all the light afforded by the collateral facts and cir- 


strument in the 
will,47 but, lke 


tle, 10 S.W.(2d) 47, 320. Mo. 1058; 
Griffith v! Witten, 161 S.W. 708, 252 
Mo. 627; Den ex dem. McMurtrie v. 
McMurtrie, 15 N.J.Law 276; Jones’ 
Unknown Heirs v. Dorchester, (Tex. 
Civ.App.) 224 S.W. 596. 


{a] Tho maxim, id certum est, 
guod certum reddi potest, may be in- 
voked to save @ will from being held 
void for uncertainty. Black v. Rich- 
ards, 95 Ind. 184; Ryerss v. Wheeler, 
22 Wend. (NVY.) 148. 


{b] Obscurity and uncertainty are 
not grounds for denying probate of a 
will, but are proper matters for the 
subsequent consideration of the court 
In a contest to test the validity-of the 
will. Werkheiser v. Werkheiser, 6 
Watts & S, (Pa.) 184. And see Matter 
re Beebe, 19 N.Y.St. 833, 6 Dem.Surr. 


[c] Wills held not void for uncer- 
tainty see Mitchell v. Donohue, 34 P. 
614;" 100 ‘Gal. 202, 238 —Am:S.R. 279; 
Mather v. Mather, 103 Ill. 607; Mar= 


‘| tin v. Ballou, 18 Barb. (N.Y.) 119. 


[ad] Difference between opposing 
counsel in the interpretation of a 
will is no indication that the will is 
void for ambiguity; on the contrary, 
it strongly indicates that the will 
can be interpreted and given legal ef- 
fect. St. Louis Union Trust Co. v. 
Little, 10 S.W.(2d) 47, 320 Mo. 1058. 


[e] When language used compels 
(1) is the only time the court will 
hold a will void for uncertainty. 
Washington Loan & Trust Co. v. 
Hammond, 51 App.D.C. 260, 278 F. 
569. (2) To avoid a will or any of 
its provisions for uncertainty, it is 
not enough that the disposition ap- 
pears too obscure and irrational for 
the testator to have been likely to in- 
tend it, but the gift must be without 
clear meaning at all. Jones’ Unknown 
Heirs v. Dorchester, (Tex.Civ.App.) 
224 S.W. 596. 


[f] Ungrammatical will—A will, 
although ungrammatical in its con- 
struction and showing that the testa- 
tor was illiterate, was held not so 
uncertain or incapable of construction 
as to be void. Griffith v. Witten, 161 
S.W. 708, 252 Mo. 627. 


fg] Holographic will.—An instru- 
ment written and signed by testator, 
reading, ‘“‘mod clark I leeve hore $2000 
more cash mony, My my is cleere i 
leeve hore all,” is sufficiently intelli- 
gible to constitute a holographic will. 


In re Olssen’s Hstate, 184 P. 22, 42 
Cal.App. 656. 
39. See infra XII in 69 C.J. 
Certainty in: 


Charitable devises and bequests see 
Charities § 40. 


tion uncertain and indefinite.++ 
make a will and supply by construction omitted ele- 
ments of certainty.*® 
dent, mere inartificiality in expression will not di- 
vert a clear testamentary purpose into intestacy.*® 


[§ 263] 4. Instrument in Form of Letter. 


[68 C.J.] 637 


Any part of the will so defective will 
also be held void.*? 
sion and doubtful meaning, however, does not absolve 
the court from the duty of interpreting a will, un- 
less it is so vague and so indefinite as to render the 
purpose and meaning 
there is uncertainty of complete fulfillment of the 


Mere uncertainty of expres- 


incomprehensible.42 That 


testator does not render his inten- 
The court cannot 


Where the intention is evi- 


An in- 
form of a letter may be a valid 
all such interests, a testamentary 


Provisions of will creating trust see 
infra XII in 69 C.J. 


40. In re Allen’s Will, 181 N.Y.S. 
398, 111 Misc. 93 [aff 194 N.Y.S. 913]. 


41. Glover v. Baker, 83 A. 916, 76 
N.H. 393 


42. Futrell v. Futrell’s Ex’r, 7 S.W. 
(2d) 232, 224 Ky. 814. 


43. In re Allen’s Will, 181 N.Y.S. 
398, 111 Misc. 93 [aff 194 ‘N.Y.S. 913]. 


44, Harges v. Zander, 145 N.E. 363, 
314 Ill. 170. 


45. Futrell v. Futrell’s Ex’r, 7 S. 
Wal2d) © 23252294 Key. (S14 Wise Vv. 
Rupp, 112 A. 548, 269 ‘Pa. 505. 


46. Home for Incurables of Balti- 
mete City v. Bruff, 153 A. 403, 160 Md. 
56. 


47. Cal.—Richardson’s Estate, 
P. 484, 94 Cal. 68, 15 L.R.A. 635. 


Ky.—Howard’s Ex’r v. Dempster, 
54 S.W.(2d) 660, 246 Ky. 153. 


goer EA Succession, 27 La.Ann. 


Miss.—Prather y. Prather, 52 So. 
449, 97 Miss. 311; Anderson vy. Pryor, 
18 Miss. 620. 


Mo.—Murphy v. Clancy, 
915, 177 Mo.App. 429. 


Mont.—Barney v. Hays, 29 P. 282, 
11 Mont. 571, 28 Am.S.R. 495. 


OEE mas Ak! v. Knapp, 42 N.J.Law 


N.Y.—Morrell y. 
Ch. 153: 


N.C.—In re Ledford’s Will, 97 S.E. 
482, 176 N.C. 610. 


Pa.—In re Davis’ Estate, 
645, 275 Pa. 126; Knight’s Est., 
Dist.&Co. 621; Knowles’ Est, 
Dist. 153, 22 Pa.Co. 302. 


Eng.—Towers v. Hogan, L.R. 23 Ir. 
538; Gough v. Findon, 7 Exch. 48, 155 
Reprint 850; Matter of Mundy, 2 
Swab.&Tr. 119, 164 Reprint 938. 


[a] MTllustrations.—(1) A letter 
inclosing certificates of deposit in- 
dorsed to named persons and instruct- 
ing the addressee to deliver the cer- 
tificates to the indorsees, should the 
writer die in the near future, was 
testamentary in character. In re 
Davis’ Estate, 118 A. 645, 275 Pa. 126. 
(2) A letter written by decedent two 
days before death, evidently in con- 
templation thereof, requesting the ad- 
dressee to administer his estate, stat- 
ing that he wanted his wife to have 
everything, with direction to look 
after her and the children, and 
scheduling the property, signed and 
sealed by decedent, and found among 
his valuable papers, was in form a 


29 


163 S.W, 


Dickey, 1 Johns. 


DLS quay 
8 Pa. 
8 Pa. 
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intent must be found therein.*® Its character as a 
will is not defeated because it was not delivered to 
the addressee and no attempt made to enforce it 
during the testator’s life.*® 


[§ 264] 5. Incomplete Instruments.°° An _ in- 
strument may be so incomplete and unfinished that 
courts will not declare it to be a will.°! The pre- 
sumption is against an incomplete and unfinished 
will,®? some cases holding that an instrument is not 
a will, where the testator intended some further act 
to complete it.°* To be effective as a will, the in- 
strument must appear to be so far complete as to 
have left no part of the testator’s intention unex- 
pressed.°* On the other hand, an incomplete or un- 
finished instrument has been held to be operative so 
far as it goes, where the provisions written are com- 
plete and embody the last intention of the testator, 


WILLS 


[§§ 263-265 


change of mind or desire to abandon it.65 An in- 
strument known to be the beginning of a draft of a 
will may nevertheless be given effect if it is shown 
that the testator adopted such paper as the final ex- 
pression of his testamentary purpose.°® That there 
are blank spaces between the words, sentences, or 
paragraphs of a document otherwise a complete 
will, without any further act to be done to complete 
it, does not affect its character as such.°? 


[§ 265] 6. Will on Both Sides of Paper. A valid 
will may consist of separate writings on two sides 
of the same paper.®’ Hence, where it is clearly 
the intention of the testator that writings on both 
sides of a paper shall constitute his will, the courts 
will so construe it.°® Similarly, where a separate 
writing on the reverse side of a will is necessary to 
make it complete and valid, the court will take the 


and the failure to finish the will 


“will,” manifesting testamentary in- 
tent. In re Ledford’s Will, 97 S.E. 
482, 176 N.C. 610. 

43. Cal.—In re Branick’s Estate, 
157 P. 238, 172 Cal. 482; Richardson’s 
Estate, 29 P. 484, 94 Cal. 68, 15 L.R.A. 
635. 

Colo.—Tuckerman vy. Berry, 164 P. 
721, 63 Colo. 90 

La.—Elliot’s 
Ann. 42. 

Miss.—Anderson v. Pryor, 18 Miss. 
620. 

N.C.—In re Johnson’s Will, 106 S.E. 


Succession, 27 La. 


841, 181. N.C. 303; In re Bennett’s 
Will, 103 S.E. 917, 180 N.C. 5. 
[a] Documents not wills.—(1) 


Testatrix having made a previous will 
signed by witnesses, a letter by her 
containing no words of bequest, but 
statements of an intention to de- 
stroy the old will and make a new one 
and that she would have some one wit- 
ness and sign the letter only she could 
not bear to have any one know about 
it until her death, is nota will. Tuck- 
erman vy. Berry, 164 P. 721, 63 Colo. 
90. (2) <A letter written by the tes- 
tator was held not his will as showing 
on its face that it was not his inten- 
tion that ithe paper should operate it- 
self as a will but merely that he had 
in contemplation the preparation of a 
will by the addressee, whereby the 
final disposition of his property 
should be made. In re Johnson’s Will, 
106) Sie, 841, 181 N.C. 3038. 6¢3) A 
decedent’s letter, written while he 
was in a camp in military service, 
stating that he was sick and expected 
to be sent to a hospital, that he hoped 
he would get along all right, and 
that if anything happened to him he 
wanted the addressee, a friend, to 
have everything he had, and would 
have it fixed, if he could get a chance 
to do so, on its face indicating that it 
should not be the writer’s will, and 
that he would more formally express 
it in some other document, was not 
a present testamentary disposition of 
his property, entitled to probate as a 
will, in view of Revisal (1905) § 3113, 
and § 3127 subds 1, 2. In re Bennett’s 
VALI O Sse Modis L SOmNG Cs 5.8 (4) ra 
letter written by decedent to a 
brother, including a statement that if 
anything should ever happen to dece- 
dent he wanted certain brothers to 
have what he had, and to be sure 
not to let any one beat them out of it, 
is a valid will, if decedent did not in- 
tend to deliver it to his brother dur- 
ing his own lifetime, but kept it, 
treating and intending it as his will. 


is not due to a | two together.®° 


Prather v. Prather, 52 So. 449, 97 Miss. 
Silas 


[b] Instrument not will. — The 
jury could properly find that a letter 
written by decedent, who was shown 
to have knowledge of the require- 
ments of a will, to his brother, in 
which he told of the purchase of some 
property and suggested that his 
brothers might loan the money to pay 
for it, and then stated that the prop- 
erty should go to his brothers if he 
died before they did, with a request 
that they take care of another, was 
not testamentary in character. In re 
Fae one Estate, 157 P. 238, 172 Cal. 


{c] Language of letter was held 
not testamentary in Richardson’s Es- 
tate, 29 P. 484, 94 Cal. 63, 15 L.R.A. 
635 and note; Elliot’s Succession, 27 


La.Ann. 42; Anderson vy. Pryor, 18 
Miss. 620. 
49. Murphy v. Clancy, 163 S.W. 


915, 177 Mo.App. 429. 


: 50. Incomplete execution see infra 
§ 278. : 


51. Patten v. Pinkney, 60 App.D. 
C., 224250. (2d). 989>") Ins res John- 
son’s Hstate, 229 N.W. 261, 209 Iowa 
757; Plater v. Groome, 3 Md. 134; 
In re Pierson’s Will, 197 N.Y.S. 312, 
203 App.Div. 673 [aff 142 N.E. 323, 
236 N.Y. 657]. 


[a] Memorandum. — The circum- 
stances attending the execution of an 
incomplete and indefinite document, 
claimed to constitute a will, have been 
held to show that it did not express 
the intention of the testatrix, but was 
merely intended as a sort of memo- 
randum. In re Pierson’s Will, 197 
N.Y.S. 312, 203 App.Div. 678 [aff 142 
IN PISA EI PAB INANE, (Eells 


52. Mealing v. Pace, 14 Ga. 596; 
Plater v. Groome, 3 Md. 134; Orgain 
v. Irvine, 43 S.W. 768, 100 Tenn. 193; 
Selden v. Coatler, 2 Va.Cas. (4 Va.) 
553; Montefiore v. Montefiore, 2 Add. 
Kecl. 354, 162 Reprint 324. 


53. Mealing v. Pace, 14 Ga. 596; 
Tabler v. Tabler, 62 Md. 601; Barnes 
v. Syester, 14 Md. 507; Murry v. Mur- 
ry, 6 Watts (Pa.) 353. 


[a] Thus, where a man in a dying 
condition undertook to dictate his will 
to an amanuensis, but before he could 
complete what was evidently deemed 
by him an important part of it he be- 
came insane, the incomplete instru- 
ment is not a will. Tabler v. Tabler, 
62 Md. 601. 


54 Murry v.-Murry, 6 Watts (Pa.) 


553; Rochelle v. Rochelle, 10 Leigh 
(37 Va.) 130; Montefiore v. Monte- 
fiore, 2 Add.Eccl. 354, 162 Reprint 
324, 


Frierson v. Beall, 7 Ga. 438; 
Orgain v. Irvine, 43 S.W. 768, 100 
Tenn. “1935 Guthrie v. Owen, 2 
Humphr. (Tenn.) 202, 36 Am.D. 311. 


[a] If the notes or draft of the 
will ‘declare the settled purposes of 
the testator, they will be established 
as his will, although his purpose may 
have been to extend the notes or draft 
into a more regular form. This, how- 
ever, is only permitted where the tes- 
tator is prevented by the act of God 
from completing the instrument in 
the form in which he designed it. 
Even here it is essential that the pa- 
per Shall contain the final determina- 
tion of the testator with regard to 
the disposition of his estate.” Me- 
yoeteae: McBride, 26 Gratt. (67 Va.) 


Effect of act of God preventing ex- 
ecution of will see infra § 278. 


56. Plate’s Estate, 9 Pa.Co. 644 
{rev on other grounds 23 A. 1038, 148 
Pa. 55, 33 Am.S.R. 805]. 


57. Ark.—Musgrave v. Holt, 240 S. 
W. 1068, 183 Ark. 355. 


hae hae v. Jaeger, 29) App. Dic 
Ill.—Thornton vy. Herndon, 145 N. 
BE. 603, 314 Ill. 360. 


Me.—In re Goodridge, 111 A. 425, 
119 Me. 371. 

Pa.—In re Morrow’s Will, 32 Pittsb. 
Leg.J.N.S. 385. 


58. Hays v. Marschall, 48 S.W.(2d) 
640, 243 Ky. 392. 


59. Hays v. Marschall, supra. 


[a] Thus a writing on one side of 
a small paper giving burial direc- 
tions and on the other, dated at the 
top and signed at the bottom, provid- 
ing for care of the lot, with gifts of 
property on each side, is a will in its 
entirety. Hays v. Marschall, 48 S.W. 
(2d) 540, 248 Ky. 392. 


60. In re Ballesio’s Estate, 256 P. 
1101, 201 Cal. 357. 


[a] Thus an instrument contain- 
ing testamentary distribution without 
reference to a son as required by stat- 
ute, with a promise on the reverse 
side by the beneficiary to pay the son 
money, is a valid testamentary instru- 
ment. In re Ballesio’s Estate, 256 P. 
110155201 (Cal. 35,7. 


Necessity for providing for testa- 
tor’s children see supra §§ 130, 131. 


55. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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KS 266% Separate 


the testator.®4 


same instrument.®® 


61. Admission to probate of sepa- 
rate instruments see infra §§ 613-617. 


Construing instruments together 
see infra §§ 1162-1165 in 69 C.J. 


62. Merrill v. Boal, 132 A. 721, 47 
R.I. 274, 45 A.L.R. 830. 


63. See infra § 268. 


64. In re Noyes’ Estate, 106 P. 355, 
40 Mont. 231; In re Johnson’s Estate, 
196 P. 385, 100 Or. 142. 


[a] Thus (1) a letter written by 
one who had imperfectly executed a 
will, addressed to the chief benefici- 
ary thereunder, which does not refer 
directly or indirectly to any paper 
whatever, and which merely recites 
seme of the provisions of the will for 
the purpose of conveying information 
to the beneficiary of the writer’s so- 
licitude in her behalf, and not to rat- 
ify anything already done, or to re- 
publish the will, does not, together 
with the will, constitute a valid will. 
In re Noyes’ Estate, 106 P. 355, 40 
Mont. 231. (2) Under Or. L. § 803, de- 
claring that a written will cannot be 
revoked or altered otherwise than by 
another written will, or another 
writing declaring such revocation and 
executed with the formalities requir- 
ed of a will, and § 10095, declaring 
that every will shall be in writing 
and attested by two or more compe- 
tent witnesses, etc., a letter written 
by the testator after the execution of 
his will cannot be considered as part 
of the will, although it Showed the 
testator’s true intent and supplied 
omissions in the originai will. In re 
noms Hstate, 196 P. 385, 100 Or. 
142. 


65. Cal.—In re Murphy’s Estate, 
3S (ewo45,. 104 Cal. bod: 


Kan.—Thompson v. Parnell, 105 P. 
502, 81 Kan. 119, 33 L.R.A.N.S. 658. 


Mass.—Hunt v. Hunt, 4 Gray 190. 


N.Y.—Crossman v. Crossman, 95 N. 
Wels ait 30) MUN ooo Mol Ne -Olv. 
Proc. 204]; In re Forman’s Will, 54 
Barb. 274 [aff Tuck.Surr. 205]; Mat- 
ter of Nies’ Will, 13 N.Y.St. 756. 


Pa.—Grubb’s Pstate, 34 A. 573, 174 
Pa. 187. Compare Jeffries’ Estate, 
9 Pa.Dist. 709, 24 Pa.Co. 492. 


Va.— Whittle v. Roper, 157 S.E. 827, 
156 Va. 407; Whittle v. Roper, 141 
S.E. 753, 149 Va. 896. 


[a] Repugnant provisions.—(1) 
This is true although there is a re- 
pugnancy in some particulars among 
the provisions of the different instru- 
ments (In re Forman’s Will, 54 Barb. 
(N.Y.) 274 [aff Tuck.Surr. 2051), (2) 
or, although an inconsistency may 


Instruments.** 
standing a will may be comprised of two or more 
separate documents,®°? and except as may be permit- 
ted by the rules regulating incorporation of an in- 
trinsic document in a will by reference in the will,®* 
an instrument not of testamentary character cannot, 
together with an alleged will, constitute the will of 
Nevertheless two or more instru- 
ments, purporting to be wills of the same person 
and properly executed at the same time, will be 
treated as one will and as though combined in the 
However, totally inconsistent 
documents offered as one will should not be taken as 
one will,°® and if executed at the same time, both 
must be held void for uncertainty.°7 
the absence of a date and other evidence, 
possible to ascertain the relative chronological po- 
sition of two conflicting wills, both are void.®8 


WILLS 


Notwith- 


x 


if from | per.7® 


it is im- 


So, 


In 


arise on the happening of a future 
contingency, as these are matters of 
construction to be taken care of at 
the proper time (In re Murphy’s 4Hs- 
tate, 38 P. 543, 194 Cal. 554). (3) Hf- 
fect of total inconsistency see infra 
text and note 66. 


[b] Codicil, executed in conformi- 
ty with the statutory requirements 
and at the same time the will was 
executed, will be treated aS a part 
of the instrument containing the will 
proper. Matter of Hardenburg’s Will, 
33 N.Y.S. 150, 85 Hun 580; Negley v. 
Gard, 20 Ohio 310. 


[c] Domestic and foreign wills.— 
Both of two distinet wills, one relat- 
ing solely to property in the testa- 
tor’s domicile, and the other to prop- 
erty situated in another state or for- 
eign country, are valid if executed 
and attested in accordance with the 
law of the place where the property 
is. Thompson y. Parnell. 105 P. 502, 
$i Kan. 11195 33 RVACNES.65:8. 


[d] Instruments not inconsistent. 
—That one of two wills bearing the 
same date devised a house not men- 
tioned in the other was held not ‘to 
create inconsistency rendering both 
void to that extent. Whittle v. Roper, 
141 S.E. 758, 149 Va. 896. 


66. In re Love’s Estate, 
299, 75 Utah 342; Whittle v. 
157 S.B. 827, 156 Va. 407. 


Construction of separate docu- 
ee ow crnee see infra §§ 1162— 1165 
in 69 


67. Whittle v. Roper, 157 S.E. 827, 
156 Va. 407. 


fa] Instruments not inconsistent. 
—(1) That one of two wills bearing 
the same date devised a house not 
mentioned in the other was held not 
to create an inconsistency rendering 
both void to that extent. Whittle v. 
Roper, ia? ‘S:HS27loo Va. 40%) (2) 
Where one of two wills bearing the 
same date left money to the testatrix’ 
friend and the other will provided 
that, “if there is anything left after 
my funeral it shall be given to my 
godchild,’ the wills were held not 
void tor inconsistency. Whittle v. 
Roper, supra. 


68. In re Westfeldt’s Will, 125 S.B. 
531, 188 N.C. 702. 
69. See infra §§ 491-499. 


70. Colo.—Whitney vy. Hanington, 
85 P. 84, 36 Colo. 407. 


Ill.— Smith v. Gorham, 152 Ill.App. 
125. 


Kan.—Thompson v. Parnell, 105 P. 
502, 81 Kan. 119, 33 L.R.A.N.S. 658. 


Paes) PP, 
Roper, 
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accordance with the rule that a subsequent will does 
not revoke a prior one unless it contains provisions 
inconsistent therewith or a provision expressly re- 
voking it,®® it is held that wills executed at different 
times may be probated together and treated as one 
will, so far as they are not inconsistent.*° 
these rules’! permits the ingrafting on a will prop- 
erly executed of another instrument not of a testa- 
mentary character and not executed as a will, re- 
gardless of whether written at the same time the 
will was executed’? or at another time,’* unless it 
comes within the rule allowing the incorporation, by 
reference, of extrinsie writings."4 


[§ 267] 8. One Will on Separate Sheets of Pa- 
A will need not be written entirely on one 
sheet of paper, but may be written on several sheets, 
provided the sheets are so connected together that 
they may be identified as parts of the same will.*® 


Neither of 


N.Y.—Van Wert v. 
Bradf.Surr. 114. 


S.C.—Richardson v. Richardson, 13 
S.C.Eq. 184. 

Tex.—Fletcher vy. Gates, (Civ.App.) 
S.W. 937. 
Va.—Gordon v. Whitlock, 24 S.E. 
342, 92 Va. 723. 


Que.—Lovett v. Commins, 
Super. 156, 62 Dom.L.R. 125. 


Benedict, 1 
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SIP Ques 


71. See cases supra notes 69, 70. 
72. Conboy v. Jennings, 1 Thomps. 
&C. (N.Y.) 622; Matter of Mande- 


lick’s Will, 26 N.Y.S. 888, 6 Mise. 71; 
Bowlby v. Thunder, 105 Pa. 173. 


73. Vestry of St. John’s Parish v. 
Bostwick, 8 App.D.C, 452; Saylor v. 
Plaine, 31 Ma. sess Th Am.R. 34; 
tague v. Schieffelin, 80 P. 654, 46 Or. 
413, 10 Prob.Rep. Ann. 250? *Magoo- 
han’s Appeal, 14 A. 816, 117 ’Pa. 238, 2 
Am:S: Ry 1660; 1Grabilleve ssack. Se bas 
441, 47 Am.D. 418. And see Jacoby’s 
Estate, 42 A. 1026, 190 Pa. 382. 


fa] Nontestamentary paper and 
unexecuted will do not, considered ei- 
ther separately or together, consti- 
tute a will. Clagett v. Hawkins, 11 
381; McBride v. McBride, 26 
. (67 Va.) 476. And see In re 
oes Estate, 106 P. 355, 40 Mont. 


74. See infra § 268. 
75. Place for signature see cinera 
§§ 294-307 


76. Aya Seiknae re v. Miller, 103 
So. 1594, 212 Ala. 605; Barnewall. v. 
Murrell, 18 So. 831, 108 Ala. 366. 


Cal.—In re Merryfield’s Estate, 141 
P. 259, 167- Cal. 729. 


Ga.—Owen v. Groves, 88 
145 Ga. 287. 


S.E. 964, 


Ill.—Palmer v. Owen, 82 N.B. 275, 
229 Til. 115, 13 Prob.Rep Ann. 496; 
ves v. Parr, 48 N.E. 1138, 168 Ill. 


Ky.—Cole v. Webb, 295 S.W. 10385, 
220 Ky. 817. 


Me.—Appeal of De cea 151 A. 150, 
129 Me. 194, 71 L.R.A. 


Mass.—Hathaway v. te 
NE. 288, 277. Mass. 161;> Paglia v. 
Messina, 169 N.E. 423, 270 Mass. 1; 
Ela v. Edwards, 16 Gray 91. 


N.Y.—Matter of Field, 97 N.E. 881, 
204 N.Y. 448, 39 L.R.A.N.S. 1060, Ann. 
Cas.1913C 842; Taylor v. Wardlaw, 3 
Dem.Surr. 48. 


N.C.—In re Deyton’s Will, 99 S.E. 


424, 177 N.C. 494; Alexander v. 
Johnston, 88 S.H. 785, 171 N.C. 468; 
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While connection by the meaning and coherence of 
the subject matter is sufficient,’7 as physical con- 
nection by mechanical, chemical, or other means is 
not required,’® although it is sufficient when made,‘® 
in the absence of such physical connection, the pa- 
pers must be identified as one will by their internal 
Where there is sufficient credible proof of 
sheets propounded as 
one will, neither the physical nor coherent rule of 
While the pages of a 


sense.*° 
the identity of disconnected 


attachment is applicable.*? 


will need not follow in numerical order,*? 
be a sequence of pages or paragraphs which relates 


In re Swaim’s Will, 78 S.E. 72, 162 
N.C. 213, Ann.Cas.1915A 1207 [quot 
Cyc]. 

Ohio.—Chaney v. Coulter, 29 Ohio 
C.A. 177; Chandler v. Dockman, 28 
Ohio C:A. 297. 


Pa.—In re Fisher’s Estate, 129 A. 
90, 283 Pa, 282; In re Maginn’s Hs- 
Catena AL 79, 28) Pa. ole) inore 
Maginn’s Estate, 122 A. 264, 278 Pa. 
89, 30 A.L.R. 418. 


[a] Stated otherwise.—Separate 
sheets may be probated if all the 
sheets were in the room at the time 
of execution and the testator intend- 
ed to execute them as one will. Ap- 
peal of Sleeper, 151 A. 150, 129 Me. 
UGA ee AGE, OS: 


[b] Proper inquiry (1) where a 
will propounded is on separate unat- 
tached sheets, is whether it is an 
identical writing attested and signed 
by the testatrix and witnesses. Cole 
v. Webb, 295 S.W. 1035, 220 Ky. 817. 
(2) Although separate papers may 
be joined and probated, provided it 
clearly appears that they were intend- 
ed to be used as a finished whole, the 
apparent desire of decedent must be 
made to appear, and facts proved 
must eliminate the possibility that 
any alteration had been made. In re 
ats Hstate, 129 A. 90, 283 Pa. 


[e] Holographic wills.—Where 
three sheets of note paper, folded to- 
gether in sequence and containing 
writing entirely in the hand of testa- 
trix, relating to the disposition of her 
estate after death, were found in a 
locked drawer belonging to her, with 
other papers, a finding that the three 
sheets together constituted her last 
will was proper. In re Merryfield’s 
Estate, 141 P, 259, 167 Cal. 729 (holo- 
graphic wills see infra §§ 396-407). 


77. Ala.—Standard v. Miller, 103 
So. 594, 212 Ala. 605. 


Ariz.—In re Tyrrell’s Estate, 153 P. 
767, 17 Ariz. 418. 


Kan.—Sellards v. Kirby, 108 P. 73, 
82 Kan. 291, 186 Am.S.R. 110, 28 L.R. 
A.N.S. 270, 20 Ann.Cas. 214. 


Ky.—Cole v. Webb, 295 S.W. 10385, 
220 Ky. 817. 


Me.—Appeal of Sleeper, 151 A. 150, 
129 Me. 194, 71 A.L.R. 518. 


N.Y.—Matter of Fitzgerald’s Will, 
68 N.Y.S. 632, 33 Misc. 325; Matter 
of Snell, 67 N.Y.S. 581,.32 Mise. 611, 
8 N.Y.Ann.Cas. 366; Matter of Col- 
lins, 5 Redf.Surr. 20. 


N.C.—Alexander vy. Johnston, 88 S. | 


B. 785, 171 N.C. 468; In re Swaim’s 
Will, 78 S.E. 72, 162 N.C. 213, Ann.Cas. 
1915A 1207 [quot Cyc]. 


Pa.—In re Maginn’s Hstate, 127 A. 
79, 281 Pa. 514; Inre Maginn’s Estate, 
2AM GA 2m ba. 9) oO) Avila Re, 4108; 
Wikoff’s Appeal, 15 Pa. 281, 53 Am. 
e597 


fr ject matter must appear 
isatisfy the statute of wills: 


WILLS 


struction.®# 


there must 


S.C.—Martin v. Hamlin’s Ex’rs, 35 
S.C.L. 188, 53 Am.D. 673. 


{a] Fact that there is blank page 
(1) in a will does not impair its va- 
lidity, where an uncompleted sentence 
on the page preceding the blank page 
is continued and completed on the 
succeeding page. Matter of Collins, 5 
Redf.Surr. (N.Y.) 20. (2) However, 
where the blank page intervenes be- 
tween the end of what purports to 
be the will proper and two subsequent 
writings, which are not executed with 
the formalities requisite to a will, its 
location shows that the testator in- 
tended the subsequent writings to 
constitute no part of the will. Bowl- 
by v. Thunder, 105 Pa. 173. 


[b] Internal evidence (1) showing 
that the sheets relate to the same sub- 
in order to 
Appeal 
of Sleeper, 151 A. 150, 129 Me. 194, 71 
Arig. O1Se Cap There being evidence 
that loose pages propounded as a will 
were consecutively numbered in the 
testatrix’s hand before execution, it 
could not be said that there was no 
internal evidence of coherence. Ap- 
peal of Sleeper, supra. (3) Where a 
will consists of several Separate 
sheets not permanently fastened to- 
gether, only the last one bearing the 


signature of the testator, the connec- 


tion of the subject matter may estab- 
lish the identity of the other sheets. 
Sellards v. Kirby, 108 P. 738, 82 Kan. 
291, 28 L.R.A.N.S. 270, 136 Am.S.R. 
110, 20 Ann.Cas, 214. (4) Two sheets 
of paper written by the same person 
at the same time as the will of the 
testator and bearing intrinsic evi- 
dence that they constitute one will, 
and present at the time of execution, 
are properly probated as the will of 
the testator. In re Swaim’s Will, 78 
Sere 72, 162 N.C. 218, Ann.Cas.1915A 
1 4 


78. Cal.—In re Merryfield’s Estate, 
141 P. 259,,167 Cal. 729 [cit Cyc]. 


Kan.—Sellards v. Kirby, 108 P. 78, 
82. Kan. 291, 28 L.R,A.N.S. 270. 


Me.—Appeal of EA 151 Ay 150; 
129 Me. 194, 71 A-L.R. 518 


N.Y.—Matter of Fitzgerald’s Will, 
68 N.Y.S. 325, 33 Mise. 325; Matter 
of Snell, 67 N.Y.S. 581, 32 Misc. 611. 


N.C.—In re Swaim’s Will, 78 S.E. 72, 
162 N.C. 213, Ann.Cas.1915A 1207 
[quot Cyc]. 


Pa.—In re Maginn’s Estate, 122 A. 
264, 278 Pa. 89, 30 A.L.R. 418; Wi- 
Rone Appeal, 15 Pa. 281, 53 Am.D. 


S.C.—Martin v. Hamlin’s Ex’rs, 35 
S Claes, os AMD Ovo 


[a] Opportunity for fraud and 


wigan of the statute of wills does 
;no 


invalidate a will consisting of 
loose sheets. - Appeal of Sleeper, 151 
A. 150, 129 Me. 194, 71 A.L.R. 518. 


79. _Barnewall v. Murrell, 18 So. 


to its logical and internal sense.** 
planation is offered showing why a will is written 
on papers of different sizes and grades, an objection 
thereto is overcome by the presumption that the will 
was prepared in accordance with the testator’s in- 
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Where an ex- 


[§ 268] 9. Incorporation by Reference to Extrin- 
sic Document or Occurrence®*—a. In General. 
cept as the courts of some jurisdictions have refus- 
ed to adopt or follow the rule of incorporation by 
reference,*® to the extent of refusing to recognize as 


Ex- 


831, 108 Ala. 366; Jones ’v. Haber- 
sham, 63 Ga. 146; Baker’s Appeal, 107 
Pa. 381, 52 Am.R. 478. But see Matter 
of Whitney’s Will, 47 N.E. 272, 153 -N. 
Me od 60 Am.S.R. 616, 4 N.Y.Ann.Cas. 


80. In re Fisher’s Hstate, 129 A. 
90, 283 Pa. 282; In re Maginn’s Hs- 
tate 27 2A. 79, 281 Pa. 514; In re 
Maginn’s Estate, 122 A. 264, 278 -Pa. 
89, 30 A.L.R. 418: In re Seiter’s Es- 
tate, 108 A. 614, 265 Pa. 202. 


[a] Connection lacking.—(1) Where 
three separate sheets of a purported 
will were not numbered, and no refer- 
ence or recital connected them one 
with another, and the second sheet 
did not contain the testator’s name, 
and the will would be just as com- 
plete with the second page omitted, 
and as found after the testator’s 
death, they were accompanied by 
other loose sheets, they could not be 
probated as a will. In re Meaginn’s 
Hstate, 127 A. 79, 281 Pa. 514. (2) 
Four separate pieces of paper, the 
first starting in the usual phrase- 
ology, directing payment of debts, 
etc., the second disposing of the resi- 
due of the estate, the third in the 
form of an attestation clause, and the 
fourth signed in the form of a will, 
delivered to a niece of the testa- 
tor with the declaration that it was 
his will, inclosed in an envelope bear- 
ing the name of an attorney, and con- 
taining a sealed envelope indorsed 
“will,” ete., each part not referring to 
the other, is not a will. In re Seiter’s 
Estate, 108 A. 614, 265 Pa. 202. (8) 
An alleged will, written on loose 
pages, where all the pages between 
the beginning and end may have been 
written after attestation, and were 
not connected by their internal sense, 
cannot be sustained as will. In re 
Maginn’s Hstate, 122 A. 264, 278 Pa. 
89, 30 A.L.R. 418. 


81. Cole vy. Webb,.295 S.W. 1035, 
220 Ky. 817; Murphy v. Clancy, 163 
S.W. 915, 177 Mo.App. 429; In re 
es Estate, 166 A. 32, 113 N.J.Eq. 


{a] Thus (1) where the sheets of 


an alleged will were properly identi- . 


fied as the original sheets, it was not 
material that the separate sheets 
were not properly fastened together. 
Murphy v. Clancy, 163 S.W.. 915, 177. 
Mo.App. 429. (2) That several sheets 
propounded as a will were collective- 
ly executed, published, and witnessed 
as a single instrument is sufficient. 
In re Cook’s Hstate, 166 A. 32, 113 N. 
J.Eq. 225. 


82. In re Maginn’s Estate, 122 A. 
264, 278 Pa. 89,,30 A:L.R. 418. 


83. In re Maginn’s Estate, supra. 


84. Chaney v. Coulter, 29 Ohio C. 
Ave iit, 


85. Probate see infra § 617. 


Revival of will see infra §§ 561-590. 


86. See cases infra notes 2-— +22. 


For later cases, developments and euaneee in the law see Annotations, same title and section number, 


2 


: 
q 


§ 268] 


part of a will any extrinsic document of testamen- 
tary character not executed in accord with the stat- 
ute, even though referred to in the will proper,§* if 
a properly executed will incorporates in itself by 
reference any document or paper not so executed, 
whether it be in form of a will or codicil, or of a deed 


or of a mere list or memorandum, 


87. See cases infra notes 4-6. 
88. See cases infra note 90. 
89. See cases infra note 90. 


90. Cal.—In re Willey’s Estate, 60 
P. 471, 128 Cal. 1; Shillaber’s Estate, 
15 P. 453, 74 Cal. 144, 5 Am.S.R. 433; 
In re Miller’s Estate, 17 P.(2d) 181, 
128) (Cali APP, 176; In re Atkinson’s 
Estate, 294 P. 425, 110 Cal.App. 499. 


Ill._—Keeler vy. Merchants’ Loan & 
Trust Co.,° 97 N.B. 1061, 253 Til. 628. 


Ind.—Fickle v. Snepp, 97 Ind. 289, 
49 Am.R. 449 (notes made by testator 
payable at his death); Fesler v. Simp- 
son, 58 Ind. 838. 


Iowa.—In re Cameron’s Estate, 241 
N.W. 458. 


Kan.—Derr v. Derr, 256 P. 800, 123 
Kan. 681, 53 AIR. 515; Shulsky v. 
Shulsky, 157 P. 407, 98 Kan. 69. 


Ky.—Traughber.v. King, 32 S.W. 
(2d) 8, 235 Ky. 658; Hughes v. Bent, 
81 S.W. 931, 118 Ky. 609, 26 Ky.L. 453. 


La.—Hall v. Hill, McLean & Co., 6 
La.Ann. 745. 


Md.—Ex parte Hull, 163 A. 819, 164 
Md. 39. 


Mass.—Bemis vy. Fletcher, 146 N.E. 
Rhine aol, Mass. 178, yet PA. LAR. 1471; 
TattivenwoLrearns, 1.25; NB... 570, 
Mass. 273; Dexter v. Harvard Col- 
lege, 57 N.E. 371, 176 Mass. 192; New- 
ton v. Seaman’s Friend Soc., 130 Mass. 
91, 39 Am.R. 433; Thayer v. Welling- 
ton, 9 Allen 283, 85 Am.D. 753; Wil- 
bar v. Smith, 5 Allen 194; Loring v. 
Sumner, 23 Pick. 938. 


Mich.—Jennings v. Reeson, 166 N. 
W. 931, 200 Mich. 559; In re Bresler’s 
Estate, 119 N.W. 1104, 155 Mich. 567. 
And see McClintock’s Appeal, 24 N. 
W. 549, 58 Mich. 152. 


Mo.—Ray v. Walker, 240 S.W. 187, 
293 Mo. 447; White v. Reading, 239 
S.W. 90, 293 Mo. 347; Harvy v. Chou- 
teau, 14 Mo. 587, 55 Am.D. 120. 


Neb.—In re Hopper’s Hstate, 134 
N.W. 2387, 90 Neb. 622. 
INC —Wwatson, v. Hinson, (77 S.B. 


1089, 162 N.C. 72, Ann.Cas.1915A 870; 
Chambers v. McDaniel, 28 N.C. 226; 
Bullock v. Bullock, 17 N.C. 307. 


Or.—In re Neil’s Estate, 226 P. 
439, 111 Or. 282; Boehmer v. Silve- 
stone, 186 P. 26, 95 Or. 154; Gerrish 
v. Gerrish, 8 Or. 351, 34 Am.R. 585. 


Pa.—In re McClure’s Hstate, 165 A. 
24, 309 Pa. 370; Clark v. Dennison, 
129 A. 94, 2883 Pa. 285; In re Seiter’s 
Estate, 108 A. 614, 265 Pa. 202; In re 
McKibbin’s Estate, 56 A. 62, 207 Pa. 
1; Baker’s Appeal, 107 Pa. 3811, 52 Am. 
R. 478; Fosselman v. Elder, 98 Pa. 
159; Galli’s Est., 23 Pa.Dist. 493. 


R.I.—Merrill v. Boal, 132 A. 721, 47 
R.I. 274, 45 A.L.R. 830. 


S.c.—Richardson v. Byrd, 164 S.E. 
643, 166 S.C. 251; Lawrence v. Burnett, 
96 S.E. 144, 109 S.C. 416; Johnson v. 


Clarkson, 24 S.C.Eq. 305; Milledge v. 
Lamar, 4 S.C.Eq. 617. 
Tex.—Grubb v. Anderson, (Civ. 


App.) 38 S.W.(2d) 847; Allday v. Cage, 
(Civ.App.) 148 S.W. 838. 


Va.—Pollock v. Glassell, 
(43 Va.) 439. 


Eng.—Dickinson y. Stidolph, 11 C. 


2 Gratt. 
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WILLS 


the paper so re- ! red to.°4 


B.N.S. 341, 103 E.C.L. 341, 142 Reprint 
828; Molineux v. Molineux, Cro. Jac. 
144, 79 Reprint 126; Matter of Willes- 
ford, 3 Curt.Hecl. 77, 163 Reprint. 1; 
Matter of Durham, 3 Curt.Eccl. 57, 163 
Reprint 654; Van Straubenzee_ v. 
Monck, 3 Swab. & Tr. 6, 164 Reprint 
1173; Matter of Almosino, 1 Swab. & 
Tr. 508, 164 Reprint 835; Allen v. 
Maddock, 11 Moore P.C. 427, 14 Re- 
print 757; Smart v. Prujean, 6 Ves.Jr. 
560, 31 Reprint 1195. 


Pr.Edw.Isl.—Re Poole, 
Dom.L.R. 418. 


“A will executed according to the 
statute may incorporate into itself by 
reference a detached document or pa- 
per, wholly lacking the attributes of a 
will, then in existence and sufficiently 
identified, so that it may take effect 
as part of the will and be admitted 
as such to probate.” Taft v. Stearns, 
125 N.E. 570, 234 Mass. 273. 


“The law is well settled aetna 
a will may by reference incorporate 
into itself, as completely as if copied 
in full, some other paper which in 
itself is not a will for lack of execu- 
tion.” Bottrell v. Spengler, 175 N.E. 
781, 782, 343 Ill. 476. 


[a] Stated otherwise.—Where a 
will provides for delivery of deeds to 
certain beneficiaries, it is unneces- 
sary that they be executed with the 
same formalities as the instrument 
referring to them. In re Neil’s Es- 
tate, 226 P7439, 111 Or. 282. 


[b] ‘Will of ancther.—(1) Where a 
husband's will referred to the will of 
his deceased wife, and so described 
it as to leave no doubt as to its iden- 
tity, and adopted a provision therein 
with reference to a certain trust fund, 
the provisions of both wills should be 
considered in relation to the trust 
fund. Boehmer v. Silvestone, 186 P. 
26, 95 Or. 154. (2) A will, providing 
that “the will of my late husband, 
duly probated and recorded, I direct 
shall be carried out according to its 
terms,” adopts the provisions of the 
husband’s will, and by reference in- 
corporates them in the wife’s will. 
Clark v. Dennison, 129 A. 94, 283 Pa. 
285. (3). Testatrix provided that 
residue of her estate was to be dis- 
posed of to same persons, in same 
manner, and according to same terms 
as shall be provided for trust es- 
tablished by husband’s will relating 
to residue of his estate. It was held, 
that she thereby created independent 
referential trust in favor of all bene- 
ficiaries of husband in proportions. 
fixed by husband’s will. Bemis v. 
Fletcher, 146 N.E. 277, 251 Mass. 178, 
Oy) Aden LAT Le 

{e] Codicil (1) to a will republish- 
ing it may make the incorporation of 
extraneous documents in» the will 
valid, “where the will, if treated as 
executed on the date of the codicil, 
and read as speaking at that date, 
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contains language which . . would 
operate as an incorporation of the 
document to which it refers.” Matter 


of Goods of Truro, L.R. 1 P. & D. 201, 
205. (2) But a reference in the will 
to a future paper is not made valid, 
by its confirmation by the codicil, al-' 
though the paper was in existence at 
the date of the codicil. Matter of 
Smart, [1902] P. 238; Matter of Reid, 
CHS orci) erceralnY By ad (3) A codicil to 
incorporate a will must refer to the 
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ferred to, if it was in existence at the time of the ex- 
ecution of the will®® and is identified by clear and 
satisfactory proof as the paper referred to therein,*® 
takes effect as part of the will.®° 
must, however, show an intention on the part of the 
testator to incorporate or adopt the document refer- 
The testator’s intention to incorporate or 


The reference 


will specifically, the mere fact that 
it is a will is not enough. Burton vy. 
Newbery, 1. Ch.D. 234; Matter of 
Heathcote, 6.P.D. 30; Doe v. Evans, 
1 Cromp. & M. 42,149 Reprint 307 [cit 
Aaron v. Aaron, 3 De G. & Sm. 475, 
479, 64 Reprint 568]. (4) Proof of a 
codicil clearly and unmistakably re- 
ferring to the will of a prior codicil, 
so as to preclude all doubt of its 
identity, establishes the will or prior 
eedicil without further proof. New- 
Lr v. Newhall, 117 N.E. 476, 280 Iil. 


{d] In determining amount of dis- 
position it is permissible to look to 
an extrinsic instrument referred to 
in the will. Grubb v. Anderson, (Tex. 
Civ.App.) 38 S.W.(2d) 847. 


fe] Unsigned contract.—A  con- 
tract reduced to writing. but not 
signed, may be incorporated by refer- 
ence as an extfaneous writing in a 
will. Allday.v. Cage, (Tex.Civ.App.) 
148 S.W. 838. 


{f] Statute of distribution (1) will 
be regarded ‘as incorporated in will 
by reference, if will indicates that to 
be testator’s intent. In re Smith’s 
Mstate; 145 A. 671/16 Del.Ch. (272: 
Johnson vy. Jacob, 11 Bush (Ky.) 646. 
(2) Shares governed hy statute of 
distribution see infra XII in 69 C.J. 

91. Ill—Bottrell v. Spengler, 175 
INDE 2805 343) "do e47 6s Keeler Save 
Merchants’ Loan & Trust Co., 97 NEE 
1061, 253 Ill. 528 [aff sub nom. In re 
rs Estate, 162 Ill.App. 214, 221, 


Mont.—In re Noyes’ Estate, 106 P. 
355, 40 Mont. 231. 


Nev.-—Allenbach vy. Ridenour, 
Par, nol Neva 43. 


S.C.—Richardson v. Byrd, 164 S.B. 
643, 166 S.C. 251. 


Tex.—Adams Vv. Maris, (Tex. 
Commn.App.) 213 S.W. 622 [mod (Civ. 
App.) 166 S.W. 475]. 


[a] Tlustration.—Where the tes- 
tator gave his daughter a sum, from 
which was to be deducted the amount 
owing on his books, the reference was 
sufficiently definite to incorporate the 
books as a part of the will. In re 
Bresler’s Estate, 119 N.W. 1104, 155 
Mich. 567. | 


{b] Reference to will void for tes- 
tator’s insanity cannot be incorporat- 
ed in another instrument by refer- 
ence. Crawfordsville Trust Co. v. 
Ramsey, 100 N.E. 1049, 102 N.E. 282, 
55 Ind.App. 40. 


{c] Intention not shown.—A will 
directing the executors to deliver a 
deed referred to therein to the grantee 
did not show an intention to incorpo- 
rate the deed nor amount to incor- 
poration by reference. SBottrell v. 
Spengler, 175 N.E. 781, 343 Ill. 476. 


[d] Reference alone insufficient.— 
(1) Where a note in an envelope in- 
dorsed ‘‘Notes” existed when the in- 
closed letter asking the payees to ac- 
cept ‘‘this’ was written, the word 
“this” referring to the note, such 


279 


reference would not of itself incorpo- 


rate the note into the letter, nor would 
the fact that the note was written at 
the same time make it a part of the 
letter. Adams yv. Maris, ¢(fex.Commn. 
App.) 213 S.W. 622 [mod (Civ.App.) 
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adopt an extrinsic paper must be determined from 
the language of the will read in the light of the sur- 
A direction by the testa- 
tor that an extrinsic paper referred to in the will be 
not included in the will must be given effect.°* 
not essential that the paper referred to be itself a 
However, it is well set- 


rounding cireumstanees.°” 


dispositive instrument.°* 


WILLS 


It is 


tled that, in order that a paper may be incorporated 


166 S.W. 475]. (2) Reference alone 
in the will to a writing is insufficient 
to warrant incorporation of the writ- 
ing in the will where the intention to 
incorporate does not otherwise appear. 
Bottrell v. Spengler, 175 N.E. 781, 
343 Ill. 476. 


Devise or bequest by implication 
see infra §§ 1123, 1124. 


92. SBottrell v. Spengler, 175 N.E. 
781, 343 Ill. 476; Keeler v. Merchants’ 
Loan & Trust Co., 97 N.E. 1061, 253 
Ill. 528;~.In re Seiter’s Estate, 108 
A. 614, 265 Pa. 202. 


93. Louis v. Treloar, 32 T.L.R. 313. 


[a] Direction not to  inelude 
momorandum in will.—A testator by 
his will bequeathed £650 to the trus- 
tees of the benevolent fund of the 
Savage Club in order that they might 
devote the income to the purposes set 
out ina memorandum. The will stat- 
ed that the memorandum was not to 
form part of the will. The purposes 
set out in this memorandum consisted 
in the provision of free drinks and 
smokes for members of the club. Its 
contents were not communicated to 
the trustees until after the testator’s 
death. It was held that, as the testa- 
tor had expressly directed that the 
above memorandum was not to form 
part of the will, the trust failed. 
Louis v. Treloar, 32 T.L.R. 313. 


94. Bryan’s Appeal, 58 A. 748, 77 
Conn. 240, 107 Am.S.R. 34, 68 L.R.A. 
353 and note, 1 Ann.Cas. 393 and note 
9 Prob.Rep.Ann. 409; Shulsky v. Shul- 
sky, 157 P. 407, 98 Kan. 69; Allen v. 
Maddock, 11 Moore P.C. 427, 14 Re- 
print 757. 


95. Bottrell v. Spengler, 175 N.E. 
781, 343 Ill. 476; Keeler v. Merchants’ 
Loan & Trust Co., 97 N.E. 1061, 253 
Ill. 528; Shulsky v. Shulsky, 157 P. 
407, 98 Kan. 69; Durham vy. Northen, 
[1895] P. 66; Matter of Pascall, U.R. 
1 P.&D. 606; Matter of Sunderland, 
L.R. 1 P.&D. 198; Allen v. Maddock, 
11 Moore P.C. 427, 14 Reprint 757; 
Smart v. Prujean, 6 Ves.Jr. 560, 31 
Reprint 1195. 


96. Cal. Garde v. Goldsmith, 267 
P. 104, 204 Cal. 166; Shillaber’s Es- 
tate, 15 P. 453, 74 Cal. 144, 5 Am.S.R. 
433; In re Miller’s Estate, 17 P.(2d) 
181, 128 Cal.App. 176. 


Conn.—Bryan’s Appeal, 58 A. 748, 
77 Conn. 240, 107 Am.S.R. 34, 68 L.R.A. 
353 and note, 1 Ann.Cas, 393 and note, 
9 Prob.Rep.Ann. 409; Phelps v. Rob- 
bins, 40 Conn. 250. 


D.C.—Washington Loan & Trust Co. 
v. Hammond, 51 App.D.C. 260, 278 F. 
569; Vestry of St. John’s Parish v. 
Bostwick, 8 App.D.C. 452. 


Ill—Bottrell v. Spengler, 175 N.E. 
781, 343 Ill. 476; Keeler v. Merchants’ 
Loan & Trust Co., 97 N.E. 1061, 253 
Tll. 528; Hunt v. Evans, 25 N.E. 579, 
134 Ill. 496, 11 L.R.A. 185 and note. 


Kan.—Shulsky v. Shulsky, 157 P. 
407, 98 Kan. 69. 

Me.—Appeal of Sleeper, 151 A. 150, 
129 Me. 194, 71 A.L.R. 518. 


Md.—Ex parte Hull, 163 A. 819, 164 
Md. 39; Chase y. Stockett, 19 A. 761, 


72 Md. 235; Saylor v. Plaine, 31 Md. 
158, 1 Am.R. 34. 


Mass.—Bemis v. Fletcher, 146 N.E. 
Qs el NLAS Som 11:8. roy ele Las eee aude 


Taft v. Stearns, 125 N.E. 570, 234 
Mass. 273. 
Mich.—In re Bresler’s Estate, 119 
N.W. 1104, 155 Mich. 567. 
oh eee v. Bridge, 166 A. 
N.C.—Watson v. Hinson, 77 S.E. 


1089, 162 N.C. 72, Ann.Cas.1915A 870. 


Ohio.—Miller vy. Mackenzie, 23 Ohio 
NLEIN.S. 1158. 


Pa.—Clark v. 
283 Pa. 285; Magoohan’s pone, 
A. 816, 117 Pa. 238, 2 Am.S.R. 660. 


S.C.—Richardson vy. Byrd, 164 S.E. 
643, 166 S.C. 251; Johnson v. Clarkson, 
24 S.C.Eq. 305. 


Tex.—Allday v. 
148 S.W. 838. 


Eng.—Matter of Smart, [1902] P. 
238; Matter of Pascall, L.R. 1 P.&D. 
606; Wilkinson v. Adam, 1 Ves.&B. 
422, 35 Reprint 163. 


{a] Thus a gift of household and 
personal belongings, with the under- 
standing they shall be disposed of by 
the legatee in accordance with in- 
structions left with the attorney of 
testatrix, is ineffective, where no in- 
structions for the disposition were 
found. Washington Loan & Trust Co. 
wy atom ond 51 App.D.C. 260, 278 F. 


[b] There is dictum (1) that pos- 
sibly a document referred to in the 
will in definite terms and to be pre- 
pared thereafter before the death of 
the testator, particularly where sub- 
sequently a codicil is made, might be 
admitted to probate with the will. Re 
Walker, 46 Ont.L. 86. (2) But in 
Canada at least the principle would 
not be extended to a document creat- 
ed after the testator’s death by an 
agreement of the beneficiaries under 
the will although made pursuant to 
power conferred thereunder. Re 
Walker, supra. 


97. In re Hopper’s Estate, 134 N. 
W. 237, 90 Neb. 622. 


98. Cal.—Garde v. Goldsmith, 267 
P. 104, 204 Cal. 166; In re Doane’s 
Hstate, RIALS CER 190 Cal. 412; Shil- 
laber’s Estate, 15 P. 453, 74 Cal. 144, 
5 Am.S.R. 433; In re Miller’s Estate, 
LT RCZa) 7 L8Ie) We SenGal) Agora ede7d oy melon 
re Sullivan’s Estate, 271 P. 753, 94 
Cal.App. 674. 


Conn.—Bryan’s Appeal, 58 A. 748, 77 
Conn. 240, 107 Am.S.R. 34, 68 L.R.A. 
353 and note, 1 Ann.Cas. 393 and note, 
9 Prob.Rep.Ann. 409; Phelps v. Rob- 
bins, 40 Conn. 250. 


Tll.—Bottrell v. Spengler, 175 N.E. 
781, 343 Ill. 476; Keeler v. Merchants’ 
Loan & Trust Co., 97 N.E. 1061, 253 Il. 
528. 


Ind.—Fickle vy. Snepp, 97 Ind. 289, 
49 Am.R. 449. 

Me.—Appeal of Sleeper, 151 A. 150, 
129 Me. 194, 71 A.L.R. 518. 


Dennison, 129 A. 94, 
14 


Cage, (Civ.App.) 
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in a will by reference, it must be referred to in the 
will as existing,®® and it must in fact be in exist- 
ence at the time of the execution of the will,°® or 
have been made at the same time as the will, as 
part of the same transaction.®* 
clearly and definitely describe or identify the papers 
intended to be incorporated,®* so that no room for 


And the will must 


Md.—Ex parte Hull, 163 A. 819, 164 
Md. 39; Saylor v. Plaine, 31 Md. 158, 
1 Am.R. 34. 


Mass.—Bemis y. Fletcher, 146 N.E. 
277, 251 Mass. 178,37 A.L.R. 14715 
Taft v. Stearns, 125 -Nib 1570, 234 
Mass. 273. 


Mich.—In re Bresler’s Estate, 119 
N.W. 1104, 155 Mich. 567. 


Mo.—Neill v. Harris, 
625, 329 Mo: 357. 


Mont.—In re Noyes’ Estate, 106 P. 
355, 40 Mont. 231. 


Neb.—In re Hopper’s Estate, 134 N. 
W. 237, 90 Neb. 622. 


N.H.—Hastings v. 
273. 


N.Y.—Ludlum v. Otis, 15 Hun 410; 
Matter of Sanderson’s Will, 30 N.Y.S. 
848, 9 Mise. 574. 


N.C.—Watson v. Hinson, 
1089, 162 N.C. 72, Ann.Cas.1915A 870; 
Shields v. Freeman, 73 S.E. 805, 158 
N.C. 123; Siler v. Darsett, 12 S.E. 986, 
gos N.C. 300; Bailey v. Bailey, 52 N.C. 


44 S.W.(2da) 


Bridge, 166 A. 


77 S.E. 


Ohio.—Miller v. Mackenzie, 23 Ohio 
N.P.N.S. 158. 


Or.—Boehmer y. Silvestone, 186 P. 
26, 95 Or. 154. 


Pa.—In re McClure’s Estate, 165 A. 
24, 309 Pa. 370; Clark v. Dennison, 129 
A, 94, 283 Pa. 285; In re Seiter’s Es- 
tate, 108 A. 614, 265 Pa. 202; In re 
Bright, 61 A. 941, 212 Pa. 363, 11 Prob: 


Rep.Ann. 99; Houser y. Moore, 31 Pa. 
346; Grabill v. Barr, 5 Pa. 441, 47 
Am.D. 418. 


S.C.—Richardson v. Byrd, 164 S.E. 
643, 166 S:C. 251. 


Tex.—Adams v. Maris, (Com.App.) 
213 S.W. 622 [mod (Civ.App.) 166 S. 
W. 455]; Heidenheimer vy. Bauman, 
19 S.W. 382, 84 Tex. 174, 31 Am.S.R. 
ae Pras vy. Cage, (Civ.App.) 148 S. 


Eng.—Matter of Pascall, L.R. 1 P.& 
D. 606; Singleton v. Tomlinson, 3 
App.Cas. 404; Vincent v. Stansfeld, 4 
Bro.Ch. 353, 29 Reprint 931, 2 Ves.Jr. 
204, 30 Reprint 595; Matter of Yockey, 
29 LT. Rep.NiS.. 699; Sanford  v. 
Raikes, 1 Meriv. 646, 35 Reprint 808; 
Allen v. Maddock, 11 Moore P.C. 427, 
14 Reprint 757; Smart v. Prujean, 6 
Ves.Jr. 560, 31 Reprint 1195. 


[a] Identification sufficient.—(1) 
Testatrix gave the residue of property 
to her husband, and if he predeceased 
her to persons who should be appoint- 
ed trustees under her husband’s will, 
to be disposed of to the same benefi- 
ciaries as should be provided in trust 
established by the husband’s will in 
residue of his estate. It was held that 
the testatrix referred to the husband's 
will in existence when her will was 
made, and not some future will, and 
the trust was valid. Bemis v. Fletch- 
er, 146 N.E. 277, 251 Mass. 178, 37 A.L. 
R. 1471. (2) An agreement was suffi- 
elently designated in a provision of a 
will making it a part thereof, where 
it was identified by a recital of the 
parties thereto, its date, and by the 
name of the notary who acknowledged 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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doubt can exist as to what papers were meant.®® No 
effect can be given a paper referred to where it is a 
blank except as to the caption or heading. 


In Louisiana a will cannot be made by mere refer- 
ence to another document not itself a will,? or to 


a former invalid will.* 


In a few jurisdictions a rule against incorporation 
by reference has been adopted,* such jurisdictions 
refusing to follow the more general rule.*® There the 
rule is generally that documents of a strictly testa- 
mentary character which have not been executed in 
accordance with statutory requirements may not be 


it. Allday v. Cage, (Tex.Civ.App.) 
148 S.W. 838. 

{[b] Identification insufficient.— 
(1) “I give and bequeath to . . 


in addition to what I have given him 
by deed of gift’? is not a sufficient 
reference. Bailey v. Bailey, 52 N.C. 
44. (2) For other references held 
not sufficiently to identify paper see 
Bryan’s Appeal, 58 A. 748, 77 Conn. 
PAO AO EAIN GS: hac o4s AOS) LikweAs 6853 
and note, 1 Ann.Cas. 393 and note, 9 
Prob.Rep.Ann. 409; Croker v. Hert- 
ford, 4 Moore P.C. 339, 13 Reprint 334. 


[ec] Description must be unam- 
biguous.—In re Miller’s Estate, 17 P. 
(2d) 181, 128 Cal.App. 176. 


[d] Separate agreement cannot be 
considered a part of a will, although 
the words “is an addendum to the 
agreement made February 15, 1901’’ 
are prefixed to the will, where the 
date of the prefix does not appear, and 
the will is dated July 15, 1900, as it 
neither shows the existence of an 
agreement in writing, nor so describes 
and identifies it as to designate what 
paper was meant to be included. 
Shields v. Freeman, 73 S.E. 805, 158 N. 
Cral23. : 


fe] Original holographic will, re- 
ferred to in a codicil as a “codicil 
will,” is sufficiently incorporated 
therein where the correct date was 
recorded and the description of the 
contents of the former instrument 
was accurate, and the two documents 
were sealed together in a_ single 
envelope without considering that the 
envelope bore the inscription ‘‘holo- 
graphic will.” In re Sullivan’s Estate, 
271 P. 753, 94 Cal.App. 674. 


99. Cal.—In re Doane’s Estate, 213 
P. 53, 196 Cal. 412. And see In re 
Young’s Hstate, 55 P. 1011, 123 Cal. 
337, 342 (where it was said: ‘“‘The de- 
scription of it in the will itself must 
be so clear, explicit and unambiguous 
as to leave its identity free from 
doubt’). 


Pepe ne belbe v. Robbins, 40 Conn. 
0. 


Ill.—Keeler v. Merchants’ Loan & 
Grst Co... 97 INE: 1061) 258) fil, 528 
{aff sub nom. In re Sexton’s Estate, 
162 Hl.App. 214, 221, 222]. 


Md.—Ex parte Hull, 163 A. 819, 164 
Md. 39. 


Mich.—In re Bresler’s Estate, 119 
N.W. 1104, 155 Mich. 567. 
N.C.—Watson v. Hinson, 77 S.E. 


1089, 162 N.C. 72, Ann.Cas.1915A 870. 


Pa.—-In re Seiter’s Estate, 108 A. 
614, 265 Pa. 202. 


S.C.—Richardson v. Byrd, 164 S.E. 
643, 166 S.C. 251. 


Tex.—Allday v. Cage, 
148 S.W. 838. 


[a] Stated otherwise.—Reference 
must not admit of a contrary conclu- 
sion. 


(Civ. App.) 
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tive.” 


incorporated into a will by reference.® 
will is not avoided because one provision making ref- 
erence to an extrinsic document or paper is ineffec- 
It has been said, however, that the rule 
against incorporation by reference will not be carried 
to its dryly logical extreme.® 
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A whole 


It is limited by con- 


siderations of practical expediency that brought it 


24, 309 Pa. 370. 
1. Handley v. Palmer, 91 F. 948. 


2. Succession of Ledet, 128 So. 273, 
170 La. 449. 


3. Succession of Ledet, supra. 


4 Murray v. Lewis, 121 A. 525, 94 N. 
J.Eq. 681; In re Fowles’ Will, 118 N.E. 
611, 222 N.Y. 222, Ann.Cas.1918D 334; 
In re Rausch’s Estate, 257 N.Y.S. 78, 
148 Misc. 101 [rev 252 N.Y.S. 129, 234 
App.Div. 626 (rev 179 N.H. 755, 258 N. 
Ye 327,80 A. Dae 98) 1 


5. Murray we Wewisi 12d A. 525, 
94 N.J.Eq. 681; In re Angle’s Will, 264 
N.Y.S. 29, 147 Misc. 445. 


[a] All parts of will must be exe- 
cuted in accordance with statute.—A 
paragraph of a will providing that 
sealed envelopes and the contents 
thereof placed in the testator’s safety 
deposit box were to be the property 
of those whose names appeared on 
the envelopes cannot be treated as 
part of the will where notations on 
the envelopes were not signed and 
witnessed. In re Angle’s Will, 264 N. 
Y.S. 29, 147 Mise. 445 (Decedent Es- 
tater: § 211). 


6. O’Leary v. Lane, 232 S.W. 432, 
149 Ark. 393; Seymour v. Lanford, 
86 A. 7, 86 Conn. 516; Bryan v. Bige- 
low, 60 A. 266, 77 Conn. 6045; Murray 
v. Lewis, 121 A. 525, 94 N.J.Eq. 681; 
Hartwell v., Martin, 63 A. 754, 71 N.J. 
Eq. 157; In re Fowles’ Will, 118 N.B. 
611, 222 N.Y. 222, Ann.Cas.1918D 834; 
In re Hitchcock’s Will, 118 N.E. 220, 
222 N.Y. 57 [aff 160 N.Y.S. 1029, 176 
ADpDIDIVes) o26 lt) Boothe + Baptist 
Church of Christ, 28 N.E. 238, 126 N. 
Y. 215; Matter of Conway, 26 N.E. 
1028, 124 N.Y. 455, 11 L.R.A. 796; In 
re O’Neil, 91 N.Y. 516; Williams v. 
Freeman, 83 N.Y. 561; In re Rausch’s 
Will, 252 N.Y.S. 129, 234 App.Div. 626 
[rev on other grounds 179 N.B. 755, 
258 N.Y. 327, 80 A.L.R. 98]; Langdon 
v. Astor’s Ex’rs, 16 N.Y. 9; Locke v. 
Farmers’ Loan & Trust Co., 21 N.Y.S. 
524, 66 Hun 428 [rev on other grounds 
30) ENAH EDS) | LLOneNE on ool) seLiIn. me 
Rausch’s Bstate, 257 N.Y.S. 78, 143 
Misc. 101 [rev 252 N.Y.S. 129, 234 App. 
Div. 626 (rev 179 N.E. 755, 258 N.Y. 
327, 80 A.L.R. 98)]; In re Lawler’s 
Will, 185 N.Y.S. 726, 195 App.Div. 27; 
Cook v. White, 60 N.Y.S. 158, 43 App. 
Div. 388 [aff 60 N.E. 1109, 167 N.Y. 
588]; In re Judge’s Will, 252 N.Y.S. 
500, 141 Misc, 254; In re Acres’ Will, 
219 N.Y.S. 318, 128 Misc. 254; In re 
Perry’s Will, 214 N.Y.S. 461, 126 Misc. 
6165. In re Hansen, 132 N.Y.S. 257, 72 
Misc. 610, 8 Mills Surr. 252; Kerl v. 
Hoehn, 131 N.Y.S. 89, 72 Misc. 255; 
In re Martindale’s Will, 127 N.Y.S. 
837, 69) Misc. 52255—) Pnompson Va 
Quimby, 2 Bradf.Surr. (N.Y.) 449 [aff 
21 Barb. 107]. See Phelps v. Robbins, 
40 Conn. 250. ; 


[a] Rule was designed ‘to safe- 
guard a testator against fraud and 
mistake and the foisting upon him of 


In re McClure’s Estate, 165 A.la will which he did not make or did 


into being,® and in each it is the substance that must 
be looked to.1° If the possibility of fraud or mistake 
does not exist in the case, the reason for the appli- 
cation of the rule fails.14 
ing testamentary dispositions may not be incorporat- 
ed by reférence;'? on the other hand, papers of an 


Clearly papers contain- 


not intend to make.” In re Rausch’s 


pietate, 257 N.Y.S. 78, 86, 143 Misc. 
ACOs 
7. Thompson v. Quimby, 2 Bradf. 


Surr. (N.Y.) 449 [aff 21 Barb. 107]. 


8 Bryan v. Bigelow, 60 A. 266, 77 
Conn. 604, 107 Am.S.R. 64, 10 Prob. 
Rep.Ann. 632; In re Fowles’ Will, 118 
N.H. 611, 222 N.Y. 222, Ann.Cas.1918D 
834; In re Rausch’s Hstate, 257 N.Y. 
S. 78, 143 Misc. 101 [rev 252 N:yY-S. 
129, 234 App.Div. 626 (rev 179 N.E. 
755, 258 N.Y. 327, 80 A.L.R. 98)]. 


9. In re Rausch’s Will, 179 N.E. 
755, 258 N.Y. 327, 80 A.L.R. 98. 


10. In re Fowles’ Will, 118 N.E. 
611, 222 N.Y. 222, Ann.Cas.1918D 834. 


11. In re Fowles’ Will, supra. 


“If the particular case presented 
is one in which opportunity for fraud 
or mistake is completely eliminated, 
the reason for the application of the 
rule fails.” In re Rausch’s Estate, 
257 N.Y.S. 78, 86, 143 Mise. 101. 


12. Seymour v. Sanford, 86 A. 7, 
86 Conn. 516; Murray v. Lewis, 121 
A. 525, 94 N.J.Eq. 681; In re Rausch’s 
Will, £US NEB T55, T5T,e25 So) Nee oes 
80 A.L.R. 98; In re Judge’s Will, 252 
N.Y.S. 500, 141 Mise. 254; In re Gib- 
bons’ Hstate, 249 N.Y.S. 753, 139 Misc. 
658 [aff 254 N.Y.S. 566, 234 App.Div. 
153];..Keil vy. Hoehn, 231 N.Y.S. 89, 
72 Mise. 255. 


“We exclude the will that remits us 
to other words of promise, .the ex- 
pression of a plan or purpose inchoate 
and imperfect.” = In re Rausch’s Will, 
supra. 


fa] Unattested memoranda refer- 
red to in a will, by which the testa- 
trix purported to indicate wishes for 
devolution of property, cannot be con- 
sidered. In re Judge’s Will, 252 N.Y. 
S. 500, 141 Misc. 254. 


{b] Direction for payment of 
checks.—(1) A provision directing 
payment by the executors of all 
checks outstanding at the testator’s 
death was ineffective to give lega- 
cies to payees. In re Gibbons’ Estate, 
249 N.Y.S. 7538, 1389 Misc. 658 [aff 254 
NYAS, 560, 24 App Diva hoole eGo) 
Checks drawn under power of attor- 
ney after execution of a will, which 
were presented after the testator’s 
death, were held void, notwithstand- 
ing a provision in the will that the 
testator’s checks outstanding at his 
death should be valid claims against 
the estate. In re Gibbons’ Will, 254 N. 
Y.S. 566, 234 App.Div. 153 [aff 249 N. 
Y.S. 753, 139 Mise. 658]. 


Lea Precatory trust.—A _ letter 
wnitten by a testatrix to a benefici- 
ary under a clause in the will, wheth- 
er written at the time of the execution 
of the will or not, could not operate 
as a precatory declaration of trust, 
nor was it available to show an intent 
of the testatrix not expressed in the 
will, Seymour v. Sanford, 86 A. 7, 
86 Conn. 516. 
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identifying or clarifying character may be so in- 
A bequest of a trust fund created 
during the lifetime of the testator to be adminis- 
tered by the testamentary trustee in accordance with 
the original trust agreement is valid,'* even though 
reference to the original trust agreement is neces- 
sary to determine the persons ultimately entitled to 
So, also, is a direction that property 
be disposed of as provided in the will of another,'® 
or as another may in his will direct.17 
risdictions where the rule here discussed is in effect, 
a document to be incorporated by reference must be 
in writing,’*® it must have been in existence at the 
time the will was executed,'® it must be referred to 
and identified with certainty,?° and it must appear 
to have been the intention of the testator that the 
paper referred to be a part of his will.24 Unsigned 
memoranda may not be incorporated into a will by 


corporated.? 


the bequest.t® 


13. O’Leary v. Lane, 232 S.W. 432, 
149 Ark. 393; Seymour v. Sanford, 86 
A. 7, 86 Conn. 516; Swetland v. Swet- 
land, 134 A. 822, 100 N.J.Eq. 196 [aff 
TAO PAL 219) s 102 (Nedsbas (294159) Ini ore 
Moore, 47 A. 731, 61 N.J.Eq. 616; In 
re Rausch’s Will, 179 N.E. 755, 258 N. 
Y. 327, 80 A.L:R. 98; Roberts v. Corn- 
ing, 89 “NY. 225, 15° N.Y.Wkly.Die. 
78; Dangdon v.. Astor, 16 N.Y. 26; 
Tonnele v. Hall, 4 N.Y. 140; In re 
Barlow’s Will, 258 N.Y.S. 451, 144 
Mise. 210. 


[a] Deeds.—It is not improper in 
devises of real estate, if the language 
of the wili itself is sufficient to effect 
a conveyance of the land, to refer to 
an extraneous instrument for the de- 


scription merely. O’Leary v. Lane, 
232 S.W. 432, 149 Ark. 393. 
{b] Books of account to diminish 


the legacy fixed in a will. In re 
Moore, 47 A: 731, 67 N.J.Eq. 616; 
Roberts v. Corning, 89 N.Y. 225, 15 
N.Y.Wkly.Dig. 78; Langdon v. Astor, 
GUN OF 


[c] Map to identify the subject 
devised may be incorporated by ref- 
erence. Tonnele v. Hall, 4 N.Y. 140. 


14. Swetland v. Swetland, 134 A. 
$22, 100 NiJ. Ba. 196 ffaff: 140) A, 279, 
102 N.J.Eq. 294]; In re Rausch’s Will, 
D9 NE. 755,258 N.Y. 327, 80 A.LR. 
98. 


{a] Thus (1) a bequest to a trust 
company in trust for the testator’s 
daughter under the terms of a pre- 
vious trust agreement, ‘“‘made part 
Of... will, as’ if. fully set forth 
herein,” is not invalid for failure to 
restate the purpose of the trust. In 
re Rausch’s Will, 179 N.H. 755, 258 
N.Y. 327, 80 A.L.R. 98. (2) A bequest 
to a trustee of a trust fund establish- 
ed by the 'testator in his lifetime is 
valid, and reference to an agreement 
establishing the trust, as indicative 
of trusts on which the bequest was 
to be held, does not invalidate the be- 
quest. Swetland v. Swetland, 134 A. 
822, 100 N.J.Eq. 196 [aff 140 A. 279, 
102 N.J.Eq. 294]. 


15. Swetland v. Swetland, 134 A. 
822, 190 N.J.Eq. 196 [aff 140 A. 279, 
102 N.J.Eq. 294]. 


16. In re Barlow’s Will, 258 N.Y.S. 
451, 144 Misc. 210. 


17. Condit vy. De Hart, 40 A. 776, 62 
N.J.Law 78; In re Fowles’ Will, 118 
N.E. 611, 613, 222 N.Y. 222, Ann.Cas. 
1918D 834; In re Piffard, 18 N.E. 718, 
11 Nay. 410;°2 1.R-A. 1938. 


“The execution of a power does not 
violate the rule against incorpora- 
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reference.?? 


Even in ju- 


tion.” In re Fowles’ Will, supra. 
18. Magnus v. Magnus, 84 A. 705, 
80 N.J.Eq. 346. 


Necessity for written wills see su- 
pra § 260. 


: Nuncupative wills see infra §§ 409- 
26. 


19. Seymour v. Sanford, 86 A. 7, 
86 Conn. 516; Bryan’s Appeal, 58 A. 
748, 77 Conn. 240, 107 Am.S.R. 34, 68 
LRA, 858, 14 Ann: Cas.) 3935 9° Erob: 
Rep.Ann. 409; Magnus v. Magnus, 84 
A. 705, 80 N.J.Eq. 346; In re Rausch’s 
Will, 179 N.E. 755, 258 N.Y. 327, 80 
A.L.R. 98;; In re Gibbons’ Estate, 249 
N.Y.S. 7538, 1389 Misc. 658 [aff 254 N. 
Y.S. 566, 234 App.Div. 153]. 


20. O’Leary v. Lane, 232 S.W. 432, 
149 Ark. 398; Bryan’s Appeal, 58 A. 
748, 77 Conn. 240, 107 Am.S.R. 34, 
68 L.R.A. 353, 1 Ann.Cas. 393, 9 Prob. 
Rep.Ann. 409; Magnus v. Magnus, 84 
A. 705, 80 N.J.Eq. 346; Dyer v. Erv- 
ing, 2 Dem.Surr. (N.Y.) 169. 


[a] Thus (1)-a bequest of proper- 
ty to one-‘‘to dispose of in accordance 
with my instructions to her’ fails, 
such reference not identifying the in- 
structions. Magnus v. Magnus, 84 A. 
705, 80 N.J.Eq. 346. (2) Under a will 
providing, ‘‘Which property I give and 
bequeath to each of said heirs as con- 
veyed in said deeds,” described as be- 
ing in a safety deposit box in a cer- 
tain bank, it was held that deeds were 
not sufficiently described to effect a 
specific testamentary disposition or 
conveyance of the land in question. 
O’Leary v. Lane, 232 S.W. 482, 149 
Ark, 9893; (3) A bequest of fifty 
thousand dollars, “in trust, however, 
for the purposes set forth in a sealed 
letter which will be found with this 
will,” insufficiently identifies the ex- 
trinsic paper. Bryan's Appeal, 58 A. 
748, 77 Conn. 240, 107 Am.S.R. 34, 68 
L.R.A. 3538, 1° Ann.Cas. 393, 9 Prob. 
Rep.Ann, 409. 


21. ‘In re Martindale’s Will, 127 N. 
Y.S. 887, 69 Misc. 522. 


[a] Thus, where a will gave the tes- 
tator’s entire estate to his wife, and 
directed that certain corporate stock 
mentioned in an agreement, identified 
by parties and date, should pass under 
the will, subject to the provisions of 
the agreement, and there was no indi- 
cation that the testator intended to 
make the agreement a part of the will, 
such agreement, which, if considered 
a part thereof, would make no change 
in its provisions, should not be in- 
cluded as a part of the will. In re 
Martindale’s Will, 127 N.Y.S. 887, 69 
Misc. 522. 


[§ 269] b. Evidence. 
poration of an extrinsic document by reference has 
the burden of proving its identity?* by sufficient 
proof;?* so, also, that the testator intended to in- 
corporate such instrument in his will.?® 
rol evidence is necessarily admissible to prove wheth- 
er there is or is not in existence at the testator’s 
death any such instrument as is referred to in the 
will,?* and may be received to effect identification 
where the reference in the will is such as to make the 
paper referred to capable of identification,?? yet it 
is not admissible to show what paper was meant 
when the uncertainty and ambiguity as to the paper 
referred to is patent upon the face of the will.?§ 


[§ 270] 10. Codicils.?° 
ed, a codicil is some modification, qualification, ad- 


[$§ 968-270 


The party claiming incor- 


While pa- 


As has already been stat- 


22. In re Rand’s Will, 200 N.Y.S. 
334, 336, 120 Misc. 670. 


“The doctrine of incorporation of 
existing writings does not include un- 
signed memoranda.” In re Rand’s 
Will, supra. 


23. Singleton v. Tomlinson, 3 App. 
Cas. 404. 

24. Appeal of Sleeper, 151 A. 150, 
129 Me, 194, 71 A.L.R. 518; Richard- 
on v. Byrd, 164 -S.E. 643, 166 S.C. 

[a] Evidence held insufficient.— 


(1) Rejection as a part of a will of a 
“little book” referred to therein, on 
the ground that the evidence was in- 
sufficient to show the existence of the 
book when the will was executed, 
was held proper. Appeal of Sleep- 
er, 151 AY 150; 129.5 Me: 1940 7a ae 
A EPS Rep tel) es (2) Evidence disclosed 
that the testator did not intend un- 
delivered deeds disposing of the 
testator’s realty should be incor- 
porated in the will executed at the 
same time. Richardson y. Byrd, 164 
S.E. 643, 166 S.C. 251. (3) Where 
proof tends to show that deed refer- 
red to in will was not before testator 
when will referring to deed was exe- 
cuted, devisee’s estate will be deter- 
mined by will, not by deed, in case of 
conflict. Neill v. Harris, 44 S.W.(2d) 
625, 329 Mo. 357. 


25. In re McCurdy’s Estate, 240 P. 
498, 197 Cal. 276. 


[a] Evidence held not to show that 
the testatrix intended to incorporate 
her ,niece’s will, or any part thereof, 
into her own will. In re McCurdy’s 
Estate, 240 P. 498, 197 Cal. 276. 


26. Richardson y. Byrd, 164 S.E. 
643, 166 S.C. 251; Matter of Heath- 
cote, 6 P.D. 30; Matter of Almosino, 
1 Swab.&Tr. 508, 164 Reprint 835; 
Allen v. Maddock, 11 Moore P.C. 427, 
14 Reprint 757. 


27. Watson v. Hinson, 77 S.B. 1089, 
162 N.C. 72, Ann.Cas.1915A 870; Rich- 
ardson v. Byrd, 164 S.E. 643, 166 S.C. 
251; Gardner Wills p 49; Allen vy. 
Maddock, 11 Moore P.C. 427, 14 Re- 
print 757. And see In re Bresler’s Es- 
tate, 119 N.W. 1104, 155 Mich. 567, 


28. In re Young’s Estate, 55 P. 
1011, 123 Cal. 337; Bailey v. Bailey, 
52_ N.C. 44; Richardson y. Byrd, 164 
S.E. 648, 166 S.C. 251. 


29. “Codicil” see supra § 2. 


Construction of will and codicil to- 
gether see infra § 1164 in 69 GJ. 


Execution of codicil see infra § 394. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


’ 


§ 270] 


dition, or supplement to an existing will,*?® instru- 
_ ments not falling within this definition not being 
As in the ease of the will proper, the in- 
tention of the testator must be looked to in deter- 
mining whether a particular instrument is a codi- 
eil.2? A codicil to be effective must be either disposi- 
The courts entertain liberal 
views as to the form and contents of eodicils,?® and 
hold that an instrument, executed with a testamen- 
tary purpose and the requisite formalities, 
ate.as a codicil, although it is partly or 
the form of a letter,*® power of attorney,** or deed,’® - 
or although its only provision is one naming an ex- 
ecutor,°® Prior to a decree of probate,*® a will and 
codicil are separate instruments for the purpose 


codicils.3! 


tive?’ or appointive.*# 


30. “Codicil” see supra § 2. 


S31. In re Yowell’s Estate, 285 P. 
285, 36 Ariz. 302. 


[a] Thus the statement, ‘Feeling 
I am failing I trust all my wishes 
will be granted,” is not a “codicil.” 
In re Yowell’s Estate, 285 P. 285, 36 
Ariz. 302. 


32. Allgeier v. Brown, 251 S.W. 
851, 199 Ky. 669; Spencer y. Spencer, 
Moos 291, 160 IN.Ge- 83s) “Harly= Vv. 
Arnold, $9 -S.b. 900, 119 Va. 500; 


Perkins v. Jones, 4 S.E. 833, 84 Va. 
358, 10 Am.S.R. 863. 


[a] Purpose of testator.—Where 
the manifest purpose of the testator 
was that one testamentary instrument 
should supplement another, this pur- 
pose should be sustained, if possible, 
according to legal rules and the sec- 
ond instrument be given effect as a 
codicil. In re Purdy’s Will, 20 N.Y. 
S. 307, Pow.Surr. 194. 


[b] Thus (1) if an instrument 
signed by the testator, and stating 
that the home place was left to A and 
his children, was intended as a codi- 
cil to his will, it was such, his inten- 
tion being controlling where admit- 
tedly he had testamentary capacity. 
Allgeier v. Brown, 251 S.W. 851, 199 
Ky. 669. (2) A letter written by the 
testator immediately after he had 
executed his will and just before his 
departure for a European trip, in 
which he stated: “If I die I want you 
to have your part of the five thousand 
insurance J took out for Spencer Bros. 
I have written to Bro. George to see 
that you get it,” was not a codicil be- 
cause not made animo testandi. Spen- 
cer v. Spencer, 79 S.E. 291, 163 N.C. 83. 


[c] Intention to make codicil dis- 
shed.—An instrument signed by 
the testator, who had already made a 
will and codicils, and delivered to A, 
stating ‘“‘This duplicate I leave to Mr. 
A. that my home place is left to him 
. and his children . and my codicil 
is held by my executor,” is a mere 
memorandum indicating at most an 
intention to make a codicil and not 
itself testamentary. Allgeier  v. 
Brown, 251 S.W. 851, 199 Ky. 669. 


Necessity for testamentary intent 
generally see supra § 225. 


33. In re Cutting’s Estate, 155 P. 
1002, 172 Cal’ 191; Early v. Arnold, 
89 S.E. 900, 119 Va. 500. 


[a] Mlustrations.—(1) A _ provi- 
sion of a codicil directing the execu- 
tors to provide an annual income for 
the testator’s wife in accordance with 
an antenuptial agreement is a testa- 
mentary disposition, and not merely a 
direction to pay a debt. In re Cut- 
ting’s Estate, 155 P. 1002, 172 Cal. 191. 
(2) A confidential letter written by 
the testatrix to her brother merely 
ealling the brother’s attention to the 
making of a will and to the testatrix’s 
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may oper- 
wholly in 


or each other.4? 


ly.50 


desires with regard to disposition of 
her property cannot be treated as a 


codicil. Early v. Arnold, 89 S.E. 900, 
119 Va. 500. 
34. In re Cutting’s Estate, 155 P. 


1002, 172 Cal. 191. 


35. Austin v. First Trust & Sayv- 
ings Bank, 175 N.E. 554, 343 Ill. 406 
[rev'256 Ill.App. 236]; In re Siden- 
berg’s Will, 187 N.Y.S. 414, 115. Misc. 
38; In re Harrison’s Estate, 46 A. 888, 
196 Pa. 576; Willing’s Est., 13 Pa.Dist. 
783; Armstrong’s Est., 2 Pa.Co. 166. 
And see Matter of Dunham’s Will, 1 
N.Y.S. 120 faff 24 N.B. 932, 121 N.Y. 
575] (denying a contention that the 
codicil in question was void for am- 
biguity and uncertainty). 


[a] Thus an alleged codicil, writ- 
ten on both sides of a one-sheet let- 
terhead, which probably was not all 
written at the same time, may never- 
theless be considered as one instru- 
ment, although the witnesses at the 
time of execution saw only the back 
and are unable to state whether or 
not the writing on the front was 
there. In re Sidenberg’s Will, 187 N. 
Y.S. 414, 115 Misc. 38. 


36. Austin v. First Trust & Sav- 
ings Bank, 175 N.E. 554, 343 Ill. 406; 
In re Henry’s Estate, 244 N.W. 141, 
259 Mich. 499 [adhered to 248 N.W. 
853, 263 Mich. 410]; Barney v. Hays, 
29. P. 282, 11 Mont. 571, 28 Am.S.R. 
495; Willing’s Hst., 13 Pa.Dist. 783, 
30\P2a.Co. 1560; 


[a] Thus a letter written by the 
testatrix to her attorney stating par- 
ticulars in which she wished to 
change her original will, where the 
letter was signed by the testatrix in 
the presence of witnesses, is valid as 
a codicil. In re Henry’s Bstate, 244 N. 
W. 141, 259 Mich. 499 [adhered to 248 
N.W. 8538, 263 Mich. 410]. 


37. Austin v. First Trust & Sav- 
ings Bank, 175 N.E. 554, 343 Ill. 406; 
Stewart v. Stewart, 59 N.E. 116, 177 
Mass. 493, 6 Prob.Rep.Ann, 379. 


38. Kelly v. Richardson, 13 So. 
785, 100 Ala. 584; Austin v. First 
Trust & Savings Bank, 175 N.E. 554, 
343 Ill. 406. 


“Deed” and “will” distinguished see 
supra § 235. 


39. McKissack v. Ashurst, 126 So. 
636, 220 Ala. 576; Stewart v. Stewart, 
59 N.BE. 116, 177 Mass. 493, 6 Prob.Rep. 
Ann. 379. 


40. In re Johnson’s Estate, 174 N. 
Y.S. 493, 105 Misc. 451 [aff 176 N.Y.S. 
905, 188 App.Div. 954]. 


41. Osburn v. Rochester Trust & 
Safe Deposit Co., 136 N.Y.S. 859, 152 
App.Div. 235 [mod on other grounds 
102 N.E. 571, 209 N.Y. 54, 46 L.R.A. 
N.S. 983, Ann.Cas.1915A 101]; In re 
Johnson’s Estate, 174 N.Y.S. 493, 105 
Misc. 451 [aff 176 N.Y.S. 905, 188 App. 
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of considering the formality of their execution,** 
the validity of the one not being dependent on the 
validity of the other,*” and the designating name be- 
ing immaterial.*® 
codicil which was ambiguous, the courts are not 
bound to endeavor to give it effect save in so far as 
it appeared from the language that facts have arisen 
under which the testator directed that it should be 
declared valid.44 As in the case of the will proper,**® 
codicils need not be physically attached to the will*® 


Where the testator executed a 


While a codicil must in effect refer 


to some existing will,*® or at least be sufficiently 
connected therewith,*® it need not do so specifical- 
Where the codicil does not refer specifically 
to any will, however, it must be taken to refer to the 


Div, 954]. 


42. ‘Osburn y. Rochester Trust & 
Safe Deposit Co., 136 N.Y.S. 859, 152 
App.Div. 235 [mod on other grounds 
102 NH. 571, 209 N.Y. 54, 46 LRA. 
N.S. 988, Ann.Cas.1915A 101]. 


43. In re Johnson’s Bstate, 174 N. 
Y.S. 493, 105 Misc. 451 [aff 176 N.Y.S. 
905, 188 App.Div. 954]. 


, 44, Inre Werlich, 130 N.E. 632, 230 
IN. 5 l'6s 


aaa See supra § 267 text and note 


46. In re Graham’s Estate, 183 P. 
952, 42 Cal.App. 653; In re Thomp- 
son’s Will, 145 S.E. 393, 196 N.C. 271, 
62 ALR. 288. 


47. In re Johnston’s Estate, 221 P. 
382, 64 Cal.App. 197; In re Thomp- 
son’s Will, 145 S.H. 3938, 196 N.C. 271, 
62 A.L.R. 288. 


{a] Thus a codicil’ in two parts, 
plainly connected with each other, and 
making a consistent whole, is not in- 
complete because on separate sheets, 
at the end of the first of which was 
the word “over,” which is frequently 
employed to indicate a continuation 
of matter on a separate sheet. In re 
Johnston’s Estate, 221 P. 382, 64 Cal. 
App. 197. 


48, In re Graham’s Estate, 183 P. 
952, 42 Cal.App. 653. 


49. In re Yowell’s Estate, 285 P. 
285, 36 Ariz. 302; State v. Superior 
Court for Spokane County, 255 P. 960, 
143 Wash. 578. 


[a] Thus (1) an instrument pur- 
porting to be a request and to make 
the request clear, but not referring 
to an existing will, is not a “codicil.” 
In re Yowell’s Estate, 285 P. 285, 36 
Ariz. 302, (2) Where an alleged codi- 
cil was connected with the will only 
by reference to the beneficiary named, 
rejection thereof in proceedings for 
probate’ was held proper. State v. 
Superior’ Court for Spokane County, 
255 P. 960, 143 Wash. 578. 


[b] Sufficiency.—An instrument, 
duly signed and attested, reciting the 
making of a previous will disposing 
of all of an estate, and which had 
never been revoked, is a codicil, and 
sufficiently describes the will, provid- 
ed the one executing it had previous- 
ly made only one will. Gulland y. 
Gulland, 94 S.E. 948, 81 W.Va. 487. 


50. In re Graham’s Estate, 183 P. 
952, 42 Cal.App. 653; Perkins v. Jones, 
4 S.E. 833, 84 Va. 358, 10 Am.S.R. 863. 


[a] Paper inclosed in will without 
reference thereto.—A testamentary 
paper bearing the same date as the 
will in which it was found inclosed 
is a valid codicil, although it does not 
make express reference to the will. 
Perkins v. Jones, 4 S.E. 8338, 84 Va. 
358, 10 Am.S.R. 863. 
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last executed will.5! A provision in a codicil, not 
specifically referring to any will, revoking a be- 
quest revoked by the last executed will, will be 
disregarded as meaningless, having nothing on which 
to operate,°? but such provision does not invalidate 
the remainder of the codicil.°* Where a will and 
the codicil thereto are both legally executed, the fact 
that the codicil was written in the blank space be- 
tween the last dispositive item and the testimonium 
clause does not invalidate the instrument.°* Where 
a codicil fails as a supplement to the will on ac- 
count of the will’s being nonexistent or insufficient- 
ly executed, it may operate as an independent tes- 
tamentary disposition of property, if it is complete 
in itself.°®> The rule is otherwise when the codicil 
is incapable of execution independently of the will.°® 
A statute requiring a will, in order to be valid, to 
contain a clause revoking all former wills, does not 
apply to a codicil.5* 


[§ 271] 11. Instrument Operating as Will and 


Also as Other Document.®* While ordinarily the 
same instrument cannot operate both as a will and 
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[§§ 270-272 


as some other transfer of property,®® it sometimes 
happens that an instrument is so drawn that part of 
its provisions may be sustained as a will and the re- 
mainder, relating to another distinct subject matter, 
as another instrument,®° as, for example, a con- 
tract® or a deed.®? To have this effect it must em- 
ploy variant and distinct terms in reference to dif- 
ferent pieces of property, clearly indicating the in- 
tent to give the instrument a testamentary effect as 
to one and a present operation as to the other.®* 
It is obvious that an instrument cannot operate both 
as a will and a deed in relation to the same proper- 
ty.®4 Neither can the same instrument be both a 
contract and a will as to the same property.®® 


[§ 272] 12. Alterations.**® A testator may alter 
or change his will as often as he pleases, and in any 
respect that suits his fancy, provided the alterations 
are made in compliance with the requirements of 
law for the due execution of the will.°* Additions, 
erasures, interlineations, or other alterations are val- 
id and effective when made prior to the execution of 
the will,®°§ and the fact of such alteration is noted in 
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51. In re Graham’s Estate, 183 P. 
952, 42 Cal.App. 653. 


52. In re Graham’s Estate, supra. 


Revocation by codicil see infra §§ 
500-506. 

53. In re Graham’s Estate, 183 P. 
952, 42 Cal.App. 653. 


54. Clark v. Carpenter, 14 Ohio 
App. 278. 
55. Matter of Emmons’ Will, 96 N. 


Y.S. 506, 110 App.Div. 701. 
56. Hiller’s Estate, 9 Kulp (Pa.) 
64. 


57. Abdill v. Abdill, 128 N.E. 741, 
295 Il. 40. 


[a] Instruments held codicils.— 
An instrument headed “Codicil to My 
Will,” executed by the testator subse- 
quently to execution of his will, some 
of whose clauses the so-called codi- 
ceil left absolutely unaffected, is a 
“codicil” in fact, the purpose of which 
is merely to alter the provisions of 
the will, and not a new will, invalid 
because not declaring a revocation of 
all former wills as required by the 
statute of wills. Abdill v. Abdill, 128 
N.E. 741, 295 Ill. 40. 


58. Will distinguished from other 
instruments see supra §§ 234-250. 


59. Thompson v. Johnson, 19 Ala. 
59; Robson v. Jones, 3 Del.Ch. 51; 
Mullins v. Wall, 8 B.Mon. (Ky.) 445. 


And see Scott v. Scott, 70 Pa. 244. 


60. Jones v. Jones, 43 S.W.(2d) 
205, 163 Tenn. 237. And see cases in- 
fra this section. 


61. Ala.—Taylor vy. Kelly, 31 Ala. 
59, 68 Am.D. 150. 


Cal.—In re Wyss’ Estate, 297 P. 100, 
112 Cal.App., 487. 


Colo.—Taylor v. Wilder, 165 P. 766, 
63 Colo. 282. 


Kan.—Reed y. Hazleton, 15 P. 177, 
37 Kan. 321. 


R.I.—Merrill v. Boal, 
R.I. 274, 45 A.LAR. 830. 


62. Craft v. Moon, 75 So. 302, 201 
Ala. 11; Kinnebrew’s Distributees v. 
Kinnebrew’s Adm’rs, 85 Ala. 628; 
Robinson v. Schly, 6 Ga. 515; Powers 
v. Scharling, 67 P. 820, 64 Kan. 339; 
Merrill v. Boal, 132 A. 721, 45 A.L.R. 
830, 47 R.I. 274. 


132 A. 721, 47 


[a] Tllustration.—An owner of 
land executed an instrument, by 
which he provided for the payment of 
his debts and funeral expenses and 
made a bequest. He also stated in 
the instrument that he desired to and 
did ‘‘create, convey to, and vest in my 
beloved daughter . . a present in- 
terest and estate in and to all the es- 
tate of which I am now or shall be 
at the time of my death seized or to 
which I am now or shall be then en- 
titled.” It was held that, although 
the paper witnessed and acknowledg- 
ed was testamentary in part, the pro- 
vision in relation to his daughter was 
a deed. Powers v. Scharling, 67 P. 
820, 64 Kan. 339. 


68. Ala.—Kinnebrew’s Distributees 
v. Kinnebrew’s Adm’rs, 35 Ala. 628; 
nee cn v. Kelly, 31 Ala. 59, 68 Am.D. 
ov. 


Ga.—Robinson y. Schly, 6 Ga. 515. 


Kan.—Powers v. Scharling, 67 P. 
820, 64 Kan. 339; Reed v. Hazleton, 
15 P. LINS38T Kan, 321. See lewis v. 
Lewis, 178 P. 421, 104 Kan. 269 (the 
rule that a will cannot operate as a 
conveyance of land cannot be extend- 
ed so as to render nugatory the re- 
mainder to their children created by a 
mutual.and reciprocal joint will made 
by a husband and his wife). 


Mass.—Stewart v. Stewart, 59 N.E. 
mee 177 Mass. 493, 6 Prob.Rep.Ann. 
TEE 


N.Y.—Priester v. Hohloch, 75 N.Y.S. 
405, 70 App.Div. 256. 


ie Ste Tose v. Dawson, 21 S.C.Eq. 


Tenn.—Jones v. Jones, 43 S.W.(2d) 
205, 168 Tenn. 237. 


Eng.—Doe v. Cross, 8 Q.B. 714, 55 
E.C.L. 714, 115 Reprint 1041. 


See Padfield v. Padfield, 72 Ill. 322 
(where a will, executed at the same 
time as an instrument placing prop- 
erty in trust to be disposed of as 
should be provided by will, was held 
to become, so far as it related to the 
trust, a part of the trust instrument, 
so that it could not be revoked so far 
as it affected the trust, although so 
far as it constituted purely a will it 
was subject to revocation during the 
testator’s lifetime). To same effect 
Dawson y. Dawson, 14 S.C.Eq. 243. 


64. Thompson y. Johnson, 19 Ala. 


59; Moody v. Macomber, N.W. 
549, 159 Mich. 657, 134 Am.S.R. 755; 
Merrill v. Boal, 132 A. 721, 47 R.I. 274, 
45 A.L.R. 830. 


[a] Inter vivos and after death.— 
The same instrument cannot serve to 
dispose of the same property inter 
vivos and again after the maker’s 
death. Merrill v. Boal, 132 A. 721, 47 
Rot, (274, 45 ACT R830. 


65. In re Beyschlag’s Estate, 231 
N.W. 165, 201 Wis. 613. 


66. Admission of evidence as to 
alterations see infra § 778. 


Revival or republication of altered 
will see infra § 565. 


67. Sleet v. Atwood, 216 S.W. 352, 
186 Ky. 241; In re Hickman’s Estate, 
162 A. 168, 308 Pa. 230; Guerin v. 
Hunt; dO So). Vases Os 32% 


[a] Holographic wills.—Two holo- 
graphic wills pass a fee, as expressed 
in the second instrument, although 
the other, before being changed by 
erasures and interlineations with a 
lead pencil, gave only a life estate, 
it being apparent that the second in- 
strument was written to put the 
changed clause in a more enduring 
form. Sleet v. Atwood, 216 S.W. 352, 
186 Ky. 241 (first will with alterations 
adequate to pass fee). 


[b] Charitable bequest.—Any al- 
teration in a will, which enlarges a 
preéxisting grant in the same will to 
charity, must comply with the stat- 
ute governing charitable bequests. In 
re tacts Estate, 162 A. 168, 308 
Pa. 230. 


68. U.S.—City Nat. Bank v. Slo- 
cum, 272 F. 11 [cert den 42 S.Ct. 49, 
257 U.S. 637, 66 L.Ed. 409]. 


Ohio.—Holman y. Riddle, 8 Ohio 
St. 384; Blume v. Thompson, 15 Ohio 
N.P.N.S. 97. 


Pa.—In re Morrow’s Hstate, 54 A. 
313, 204 Pa. 479; In re Whitehill’s 
Will, 1 Lane.Bar No. 33 p 1. 


Va.—Cogbill v. Cogbill, 2 Hen.&M. 
(12 Va.) 467. 


Os gene .—Paling v. Ponting, [1930] P. 


Ont.—Moorcroft v. Pehla 50 Ont. 
L. 148, 64 Dom.L.R. 231. 


And see Matter of Voorhees, 13 N.Y. 
St. 188, 6 Dem.Surr. 162. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 272] 


the attesting clause;®® the will so changed is the 
On the other hand, 
alterations made subsequent to the execution of the 
will! are of no effect whatever,*? and are generally 
held not to revoke the will*® or to impair its valid- 
ity as a whole,’* especially where the alterations 
made are of an immaterial nature and do not change 
the legal effect of the provisions of the will.7° 
alteration does not affect the validity of the provi- 
sions not altered, but only those altered, where the 


one which should be received.’ 


Compare Crane v. Marshal, 1 Mart. 
NS. (hal) 577: 


[a] Matter following signature.— 
(1) A testatrix having made a will on 
a will form using the whole of the 
first page and placing in the margin 
the words ‘“‘see other side for comple- 
tion’? continued the dispositions of her 
property on the second page after the 
words “continuation from the other 
side.’’ She executed the will, however, 
at the foot or end of the first page 
only. The court granted probate in 
solemn form of the whole document, 
holding that the reference in the mar- 
gin of the first page to the completion 
of the will on the second page enabled 
the words on the second page to be 
regarded as interlineations, although 
only the first page in fact was execut- 
ed. Paling v. Ponting, [1930] P. 185. 


(2) Place for signature see infra §§ 
294-307. 

69. See infra § 393. 

70. City Nat. Bank v. Slocum, 272 


B11 [eert den 42 S.Ct. “49; 257 U:S. 
637, 66 L.Ed. 409]. 


Probate of will see infra §§ 595 et 
seq. 


71. Fresumption as to time altera- 
tion was made see infra § 754. 


72. U.S.—City Nat. Bank v. Slo- 
cum, 272 F. 11 [cert den 42 S.Ct. 49, 
257 U.S. 637, 66 L.Ed. 409]. 


Md.—Pacholder v. Rosenheim, 99 A. 
672, 129 Md. 455, L.R.A.1917D 464. 


N.J.—Smith v. Runkle, 97 A. 296 
[aff 98 A. 1086, 86 N.J.Eq. 257, 98 A. 
1085, and 98 A. 1087]; In re Atkin- 
son’s Estate, 115 A. 370, 93 N.J.Eq. 
139. 


N.Y.—In re Enright’s Will, 248 N.Y. 
S. 707, 139 Misc. 192. 


Pa.—In re White’s Estate, 105 A. 
549, 262 Pa. 356; In re Teed’s Estate, 
74 A. 646, 225 Pa. 633, 133 Am.S.R. 
896. 


[a] Dlustrations. — (1) Where 
proponent did not sustain the burden 
of showing that his name as executor 
was written in before execution of a 
codicil, the attempt to erase and sub- 
stitute without reéxecution as_ re- 
quired by statute would fail, and, if 
the erased word was not illegible, the 
will remained as before the alteration. 
Smith v. Runkle, 97 A. 296 [aff 98 A. 
1086, 86 N.J.Eq. 257, 98 A. 1085, and 
98 A. 1087]. (2) Where the testator 
has so erased the name of a legatee 
that it is no longer apparent, and has 
substituted another name, the court, 
if satisfied that the testator revoked 
the first bequest only on the supposi- 
tion that he had effectually supplied 
a new legatee, will restore the orig- 
inal name to the probate. Smith v. 
Runkle, supra. 


{[b] Interlineations and alterations 
distinguished.—There is a distinction 
between interlineations and altera- 
tions, as it is more easy to believe 
that an interlineation conforming to 
the context was written in before exe- 
cution than that an alteration was 
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made before execution. Smith v. 
Runkle, 97 A. 296 [aff 98 A. 1086, 86 
N.J.Eq. 257, 98 A. 1085, and 98 A. 
1087]. 

73. Seeinfra § 522. 


74. Ark. 
W. 1068, 183 Ark. 355. 


D.C.—MclIntire v. McIntire, 19 D.C. 


A82 fiaff 16 S.Ct. 814, 162 U.S. 383, 
40 L.Ed. 1009]. 
Ill.—Pyle v. Murphy, 180 I1l.App. 


18. 


La.—Succession of Walker, 77 So. 
889, 142 La. 955. 


Mass.—Wheeler v. Bent, 7 Pick. 61. 


Mich.—Lange v. Wiegand, 85 N.W. 
109, 125 Mich. 647, 6 Prob.Rep.Ann. 
412. 


N.Y.—Matter of Stickney, 83 N.Y.S. 
650, 41 Mise. 70; Stevens v. Stevens, 
3 N.Y.S. 131, 6 Dem.Surr. 262. 


Pa.—In re White’s Estate, 105 A. 
549, 262 Pa. 356; In re Rowan’s Es- 
tate, 83 A. 429, 234 Pa. 584; In re 
Teed’s Estate, 74 A. 646, 225 Pa. 633, 
133 Am.S.R. 896. 


Ont.—Moorcroft v. Simpson, 50 Ont. 
L. 148, 64 Dom.L.R. 231. 


[a] Contrary has been held as toa 
material alteration made after the 
execution of the will. In re Wilson, 
8 Wis. 171. 


[b] Thus (1) where an executor, 
without the knowledge of a testatrix, 
for the purpose of clarifying a will, 
marked out a clause therein providing 
that the executors were to be paid one 
thousand dollars for their services, 
and added, after the signature of the 
testatrix: ‘‘They to receive $1,000 in 
full for their services,” the will was 
not rendered invalid thereby. Mus- 
grove v. Holt, 240 S.W. 1068, 183 Ark. 
355. (2) In a will reading, ‘“‘To P. I 
leave all I die possessed of,” erasure 
at the place where the word ‘“‘die” was 
written is not important or a cause 
for annulling the will, under Rev. Civ. 
Code art 1589. Succession of Walker, 
TIESO (889 +e wlan.) 9550) (C3,)) Nhe vin-= 
sertion of the name of a certain per- 
son as executor after the execution ‘of 
a will was ineffective, but did not de- 
stroy the will. In re White’s Estate, 
105 A. 549, 262 Pa. 356. 


{c] Insertion of correct date by 
the sole beneficiary at the request of 
the testator on discovery of an error 
does not invalidate the will. Lange v. 
Wiegand, 85 N.W. 109, 125 Mich. 647, 
6 Prob.Rep.Ann. 412. 


75. McIntire v. McIntire, 19 D.C. 
482 [aff 16 S.Ct. 814, 162 U.S. 3838, 40 


L.Ed. 1009]; Southworth v. South- 
worth, 73 S.W. 129, 173 Mo. 59; Malin 
v. Malin, 1 Wend. (N.Y.) 625; Jack- 


son v. Malin, 15 Johns. (N.Y.) 293; 
Jenkins -v. Trice, 147 S.E. 251, 152 
Va. 411 [cit Cyc]. 


[a] Correcting improper designa- 
tion of the beneficiary’s father, there 
being no question as to identity, is an 
immaterial alteration, not affecting 


tion in such eases is ignored.7° 
will amounting to the filling of blanks,®° or which 
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two are separable and enforceable independently of 
each other,’* and, according to some decisions, the 
provisions altered are not affected, but may be pro- 
bated as they first stood, provided their original lan- 
guage can be ascertained.** 
an immaterial one, validity of the will is not affect- 
ed whether made before or after the execution of 
The alteration, addition, or interlinea- 


Where the alteration is 


Interlineations in a 


the validity of a will. Jenkins v. 
Trice, 147 S.B..251, 152 Va. 411. 


76. U.S.—Smith v. Fenner, 
Cas.No. 13,046, 1 Gall. 170. 

Ky.—In re Brown’s Will, 1 B.Mon. 
56, 35 Am.D. 174. 

Mo.—Southworth v. Southworth, 73 
S.W. 129, 173 Mo. 59; 

N.Y.—In re Enright’s Will, 248 N.Y. 
S. 707, 139) Mise. 192. 


Pa.—In re Hickman’s Estate, 162 
A. 168, 308 Pa. 230; In re Oberdorf’s 
Estate, 2 Lack.Leg.N. 43. 


R.I.—Nelen vy. Nelen, 
[quot Cyc]. 
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Newfoundl.—Re Tarrahan, 5 New- 
foundl. 186. 


[a] Alterations affecting personal 
property have been held valid and ef- 
fective in jurisdictions which impose 
fewer restraints on the testator’s pow- 
er of testamentary disposition over 
personal property than over real prop- 
erty. Pringle v. McPherson, 2 sc 
Eq. 524; Greer v. McCrackin, Peck 
(Tenn.) 301, 14 Am.D. 755. 


[b] Thus that the testator, after 
execution of a will and codicil, sub- 
stituted another legatee for his house- 
keeper whose bequest had lapsed 
when she predeceased the testator, 
does not invalidate a residuary chari- 
table bequest. In re Hickman’s Es- 
tate, 162 A. 168, 308 Pa. 230. 


rie Me.—Doane v. Hadlock, 42 Me. 


N.H.—Gardiner v. Gardiner, 19 A. 
GbIENGD NEL 2o0 Sh eAmeosor 


N.Y.—In re Enright’s Will, 248 N. 
Y.S. 707, 189 Misc. 192; Matter of 
Lang’s Will, 300 NiYess 388, 9 Mise. 
521; Matter of Carver’s Will, 23 N.Y. 
S. 753, 3 Misc. 567 [aff 28 N.Y.S. 1126, 


75 Hun 612]; In re Wilcox’s Will, 20 
N.Y.S. 131, Pow.Surr. 204; Wetmore 
v. Carryl, 5 Redf.Surr. 544; Matter of 


Prescott, 4 Redf.Surr. 178. 


Pa.—Simrell’s Estate, 26 A. 599, 154. 
Pa. 604, 35 Am.S.R. 864. And see In re 
Teed’s ‘Estate, 74 A. 646, 225 Pa. 633, 
133 Am.S.R. 896. Contra In re Fu- 
guet’s Will, 11 Phila. 75 (holding it 
competent for a testator to alter his 
will after execution, and that the will 
m ae changed state is entitled to pro- 

ate). 


cer Re v. Kendall, 1 Coldw. 


[a] Legacy must fall where the 
amount thereof was obliterated and a 
new amount substituted in such a 
way that the original figure was ab- 
solutely undecipherable. In re En- 
roots Will, 248 N.Y.S. 707, ay Misc. 


78. Jenkins v. Trice, 147 S.B. 251, 
152 Va. 411 [cit Cyc]. 


79. In re Teed’s Hstate, 74 A. 646, 
225 Pa. 633, 133 Am.S.R. 896. 


80. Martin v. Martin, 165 N.E. 644, 
334 Ill. 115, 67 A.L.R. 1127. 
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are necessary to the sense of the will*! and which 
do not change the sense thereof,®? are deemed to 
have been written before the will was executed.®* 
The retracing of the signature of one of the attesting 
witnesses will not invalidate a will otherwise regular 
An immaterial alteration 
by a stranger without fraudulent intent has no ef- 


and properly executed.** 
fect.®5 


81. Martin v. Martin, supra. 
82. Martin v. Martin, supra. 


83. Presumptions as to time of al- 
terations, etc., see infra § 754. 


84. Craig v. Wismar, 141 N.E. 766, 
3810. Ill. 262. 

[a] Retracing of signature is not 
alteration, of the will. Craig v. Wis- 
mar, 141 N.E. 766, 310 Ill. 262. 


85. McIntire v. McIntire, 19 D.C. 
482 [aff 16 S.Ct. 814, 162 U.S. 383, 40 
L.Ed. 1009]. 

86. Cross references: 

Execution of holographic wills see in- 
fra §§ 401-405. 

Republication of wills see infra §§ 
561-590. f 

Validity of wills manumitting slaves 
see Slaves § 25. 

87. Cross references: 

Change of statutory requirements 
subsequent to execution of will see 
supra § 252. 

.Constitutionality of statutes: 
Altering methods of executing wills 

see Constitutional Law § 509. 

Validating wills defectively execut- 

ed see Constitutional Law § 511. 

Validity of wills executed on Sunday 

see Sunday § 70. 


gs. See supra §§ 6, 7. 


89. Cal.—In re Walker, 42 P. 815, 
eek 887, 52 Am.S.R. 104, 30 L.R. 
A. 460. 


Ill.— Glos v. Schildbach, 176 N.E. 
65, 344 Ill. 23; Cunningham v. Hally- 
burton, 174 N.E. 550, 342 Ill. 442; 
Landry v. Morris, 156 N.E. 270, 325 
Till. 201; Hill v. Kehr, 81 N.E. 848, 
228 Ill. 204, 119 Am.S.R. 425. 


Mo.—German Evangelical Bethel 
Church of Concordia v. Reith, 39 S.W. 
(2d) 1057, 327 Mo. 1098, 76 A.L.R. 604; 
Ray v. Walker, 240 S.W. 187, 293 Mo. 


447; Avaro v. Avaro, 138 S.W. 500, 
235 Mo. 424; Catlett v. Catlett, 55 Mo. 
330; McGee v. Porter, 14 Mo. 427, 55 


Am.D. 129. 


Mont.—In re Noyes’ Estate, 105 P. 
1013, 40 Mont. 178. 


N.Y.—In re Judge’s Will, 252 N.Y. 
S. 500, 141 Misc. 254; In re Crosson’s 
Will, 235 N.Y.S. 711, 134 Mise. 154. 


Okl1.—Hill v. Davis, 167 P. 465, 64 
Okl. 253, L.R.A.1918B 687. 


Philippine.—In re Estate of New- 
mark, 46 Philippine 841. 


Tex.—Armendariaz de Acosta v. Ca- 
dena, (Civ.App.) 165 S.W. 555. 


And see cases infra note 90. 


“Since the right to make testamen- 
tary disposition is dependent upon 
the will of the legislature, it is no 
hardship upon anyone that the mode 
and formalities by which it may be 
effectively done are made mandatory 
by the same power.” In re Noyes’ 
Estate, 105 P. 1013, 40 Mont. 178, 187. 


90. U.S.—Everhart v. Everhart, 34 
F. 82 (stating Mississippi law). 
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Ala.—Self v. Self, 103 So. 591, 212 
Ala. 512. 


Ariz.—In re Tyrrell’s Estate, 153 P. 
767, 17 Ariz. 418. 


Cal.—Garde v. Goldsmith, 267 P. 
104, 204 Cal. 166; In re Manchester’s 
Estate, 163 P. 358, 174 Cal. 417, L. R.A. 
1917D 629; In re Carpenter’s Hstate, 
156 P. 464, 172 Cal. 268, L.R.A.1916E 
498; Williams v. Kidd, 151 P. 1, 170 
Cal. 631, Ann.Cas.1916E 703; In re 
Benner’s Estate, 99 P. 715, 155 Cal. 
153; In re Seaman’s Estate, 80 P. 
700, 146 Cal. 455, 106 Am.S.R. 53, 2 
Ann.Cas. 726; Demartini v. Allegret- 
ti, 79 P. 871, 146 Cal. 214; In re Fink- 
ler’s Estate, (App.) 21 P.(2d) 681; 
In re Wilkinson’s Estate, 298 P. 1037, 
113 Cal.App. 645. 


Del.—Sutton vy. Sutton, 5 Del. 459; 
Robson vy. Jones, 3 Del.Ch. 51. 


D.C.—Association of Survivors of 
Seventh Georgia Regiment v. Larner, 
55 App.D.C. 156, 3 F.(2d) 201. 


Ga.—Albany Fertilizer Co. v. 
James, 37 S.E. 707, 112 Ga. 450; Sims 
v. Sims, 39 Ga. 108, 99 Am.D. 450. 


Tll.— Glos vy. Schildbach, 176 N.E. 
65, 344 Ill. 23; Walker v. Walker, 174 
N.E. 541, 342 Ill. 376; Harris v. Etien- 
ne, 146 N.B. 547, 315 Ill. 540; Quirk 
v. Pierson, 122 N.E. 518, 287 Ill. 176; 
Newhall v. Newhall, 117 N.E. 476, 280 
Ill. 199; Kaul v. Lyman, 102 N.E. 
212, 259 Ill. 30; Senn v. Gruendling, 
75 N.E. 1020, 218 Ill. 458; Kelly v. 
Parker, 54 N.E. 615, 181 Ill. 49; Doran 
v. Mullen, 78 Ill, 342; Crowley v. Mc- 
Cambridge, 154 Ill.App. 135. 


Ind.—Pfaffenberger v. Pfaffenberg- 
er, 127 N.E. 766, 189 Ind. 507; Herbert 
v. Berrier, 81 Ind. 1; Doe ex dem. 
Knapp v. Pattison, 2 Blackf. 355. 


Iowa.—In re Droge’s Will, 249 N. 
W. 209. 


Ky.—Robertson v. Robertson, 24 S. 
W.(2d) 282, 232 Ky. 572; George v. 
Bussing, 15 B.Mon. 558. 


La.—Brittain v. Richardson, 3 Rob. 
78; Gaude v. Baudoin, 6 La. 722; 
ihn Heirs v. His Pxecutors, 5 La. 


Me.—Staples v. Berry, 85 A. 303. 


Md.—Brengle y. Tucker, 80 A. 224, 
114 Md. 597; Hearn v. Purnell, 72 A. 
906, 110 Md. 458; Plater v. Groome, 3 
Md, 134. 


Mass.—Wardwell v. Wardwell, 9 Al- 
len 518; Tucker v. Seaman’s Aid So- 
ciety, 7 Metc. 188. 


Mich.—Clay v. Layton, 96 N.W. 458, 
134 Mich. 317. 


Minn.—In re Ludwig’s Estate, 81 N. 
W. 758, 79 Minn. 101, 5 Prob.Rep.Ann. 
409; In re O’Neil’s Estate, 76 N.W. 
27, 738 Minn. 266. 


Miss.—Didlake v. Ellis, 131 So. 267, 
158 Miss. 816. 


Mo.—Heinbach v. Heinbach, 202 S. 
W. 1123, 274 Mo. 301; Avaro v. Avaro, 


138 S.W. 500, 235 Mo. 424; Catlett v. 
Catlett, 55 Mo. 330; Northcutt v. 
Northcutt, 20 Mo. 266. 


*By WILLIAM A. MARTIN (§§ 273-395). 


[§§ 272-273 


[§ 273] H. Execution***—1, Statutory Require- 
ments*’—a, In General. 
is created and regulated by statutes,®* the provi- 
sions of which prescribing the method of execution 
are mandatory in character,*® and the will must be 
executed in accordance with the prescribed require- 
ments, or it will be void,®® and the property therein 


The right to make a will 


Mont.—Hayes v. Moffatt, 271 P. 433, 
83 Mont. 214; In re Noyes’ Estate, 105 
P. 1013, 40 Mont. 178. 


N.H.—Hastings v. Bridge, 
OU: 


N.J.—Ludlow v. Ludlow, 36 N.J.Eq. 
597; In re McElwaine’s Will, 18 N.J. 
Eq. 499. 


N.Y.—Reynolds v. Reynolds, 121 N. 
BE. 61, 224 N.Y. 429; In re Andrews’ 
Will, 56 N.E 529, 162 N.Y. 1, 76 Am. 
S.R. 294, 48 L.R.A. 662; In re O’Neil’s 
Will, 91 N.Y. 516; Matter of Hewitt, 
91 N.Y. 261 [aff 27 Hun 51 (aff 4 N.Y. 
Civ.Proc. 57, 65 How.Pr. 187, 1 Dem. 
Surr. 249)]; Belding v. Leichardt, 56 
N.Y. 680 [aff 2 Thomps.&C. 52]; Gil- 
bert v. Knox, 52 N.Y. 125; Baskin v. 
Baskin, 36 N.Y. 416; Matter of Blair, 
32 N.Y.S. 845, 84 Hun 581 [aff 46 N.E. 
1145, 152 N.Y. 645]; Robins v. Coryell, 
27 Barb. 556; In re Steiner’s Will, 255 


166 A. 


N:Y..S4 1397, 5142 = Mise. 710; fine me: 
Flynn’s Estate, 253 N.Y.S. 638, 142 
Mise. 7; In re Judge’s Will, 252 N. 


Y.S. 500, 141 Misc. 254; In re Cros- 
son’s Will, 235 N.Y.S. 711, 134 Misc. 
1545)yIn: sre King’s) Will, i257 INOS 
536, 130 Misc. 907; Matter of Truel- 
sen’s, Will, 223 N.Y.S.. 691, 130/,Mise 
172; In re Crill’s Dstate, 207 N.Y.S. 
775, 124 Misc. 134 [aff 211 N.Y.S. 908, 
214 App.Div. 849]; Matter of Buck- 
enthien’s Will, 184 N.Y.S. 189, 112 
Misc. 163; Orton v. Tannenbaum, 181 
N.Y.S. 84, 110 Misc. 128 [rev on other 
grounds 185 N.Y.S. 681, 194 App.Div. 
214]; Matter of Schroeder’s Will, 163 
N.Y.S. 956, 98 Misc. 92; In re Brown, 
149 N.Y.S. 138, 86 Misc. 187 [aff 151 
N.Y.S. 1106, 167 App.Div. 912 (aff 111 
N.E. 1085, 217 N.Y. 621)]; In re Fo- 
ley’s Will, 136 N.Y.S. 933, 76 Misc. 
168; Matter of Fox’s Estate, 184 N. 
Y.S. 187; Ruddon v. McDonald, 1 
Bradf.Surr. 352. 


N.C.—Alexander vy. Johnston, 88 S. 
BE. 785, 171 N.C. 468; In re Jenkins’ 
Wallet oS. hin LOG2 eo GING. ate OMmone 
L.R.A.N.S. 842; Gaskins v. Gaskins, 
25 N.C. 158; Fort v.-Fort, 14 N.C. 29: 


Ohio.—Slemmons v. Toland, 5 Ohio 
App. 201; Tims v. Tims, 14 Ohio Cir. 
Ct.N.S. 273; Tims v. Tims, 32 Ohio 
Cir.Ct. 506; Koch v. Meyers, 29 Ohio 
Cir.Ct. 142; Mader v. Apple, 6 Ohio 
N.P.N.S. 592. 


Or.—Luper v. Werts, 23 P. 850, 19 
Or. 122. 


Pa.—In_ re Baum’s Estate, 103 A. 
614, 260 Pa. 33; In re Arnold’s Es- 
tate, 94 A. 1076, 249 Pa. 348; In re 
Brennan’s HWstate, 91 A. 220, 244 Pa. 
574; Heise v. Heise, 31 Pa. 246; 
Asay v. Hoover, 5 Pa. 21, 45 Am.D. 
713; Murry v. Murry, 6 Watts 353; 
Rossetter v. Simmons, 6 Serg.&R. 452; 
Shutz’s Estate, 48 Pa.Co. 324; Smith’s 
Hstate, 9 Pa.Co. 3338; Hupfeld’s Es= 
see 5 Phila. (Pa.) 219, 20 Leg.Int. 


_ Philippine.—Ex p. Santiago, 4 Phil- 
ippine 692; Velasco v. Lopez, 1 Phil- 
ippine 720. 


R.I.—Ferrara v. Russo, 102 A. 86, 
40 R.I. 533, L.R.A.1918B 905; Johnson 
v. Johnson, 54 A. 378, 24 R.I. 571. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 273] 


described will descend as intestate property,®! and 
nothing will pass to the beneficiaries therein nam- 
The statutory requirements as to execution 
apply to all instruments whatsoever which are of a 
testamentary character, whatever their form may 
A will is either valid or invalid as an entire- 
ty as far as the execution is concerned.®* All the re- 
quirements stand as of equal importance and must 
be observed,®® however insignificant they may be in 
themselves, or however meaningless they may be 


ede 


be.° 


S.C.—Goethe v. Browning, 143 S.E. 
362, 146 S.C. 7; Dunlap v. Dunlap, 
4 §.C.Eq. 305. 


S.D.—In re Swenson’s Dstate, 230 
N.W. 884, 57 S.D. 90; Kittleson’s Es- 
tate v. Kittleson, 173 N.W. 161, 42 S.D. 
126; In re Taylor’s Estate, 165 N.W. 
1079, 39 S.D. 608. 


Tex.—Davis v. Davis, (Civ.App.) 45 
S.W.(2d) 240. 


Va.—Meaney v. Priddy, 102 S.E. 470, 
127 Va. 84. 


Wash.—In re Chafey’s Estate, 8 P. 
eax Ope: Loans Wash. ('1S5.;) °) En) Tre 
Brown’s Estate, 172 P. 247, 101 Wash. 
314. 


Eng.—Heather v. Rider, 1 Atk. 425, 
26 Reprint 271; Hilliard v. Jennings, 
Carth. 514, 90 Reprint 894; Limbery 
v. Mason, Comyns 451, 92 Reprint 
1155; Atty.-Gen. v. Barnes, Gilb. 5, 
25 Reprint 4, Prec.Ch. 270, 24 Reprint 
IF, 2. \Vern/Ch. 597, 23 Reprint 990; 
Holdfast v. Dowsing, 2 Str. 1253, 93 
Reprint 1164; Ex parte Ilchester, 7 
Ves.Jr. 372, 32 Reprint 143. 


Alta.—Rose vy. Bouck, 2 Alta.L. 263. 


’ Man.—Green v. Standard Trusts 
Co., 22 Man. 397. 


N.B.—Shortill v. Grannen, 47 N.B. 
463. 


Newfoundl.—Re 
Newfoundl. 159. 


[a] Charitable bequests contained 
in a will not executed and attested as 
required by Act April 26, 1855 § 11 
(P. L. pp 328, 332), are void, not void- 
able. In re Arnold’s Estate, 94 A. 
1076, 249 Pa. 348. 


{b] ‘Will not duly executed (1) has 
no effect even to raise an election (Ex 
p. Ilchester, 7 Ves.Jr. 372, 32 Reprint 
143), (2) orasan appointment (Ward- 
well v. Wardwell, 9 Allen (Mass.) 518; 
Atty.-Gen. v. Barnes, Gilb. 5, 25 Re- 
print 4, Prec.Ch. 270, 24 Reprint 181, 
2 Vern.Ch. 597, 23 Reprint 990). 


[c] Married woman’s will of all 
her separate estate without her hus- 
band’s consent must be executed and 
proved in like manner as other wills. 
In re Cole’s Estate, 205 P. 172, 85 Okl. 
69. 


{d] Exception to rule. — A will 
executed before a judge and attested 
by two witnesses, in New Mexico, 
while a province of the republic of 
Mexico, in accordance with a custom 
which had prevailed more than one 
hundred years, although not in ac- 
cordance with the laws of Mexico, 
which required wills to be executed 
before a notary and seven witnesses, 
is valid ex necessitate rei, the govern- 
ment of Mexico having never fur- 
nished the province of New Mexico 
with such an officer as a notary, be- 
fore whom wills could be executed. 
Gildersleeve v. New Mexico Min. Co., 
27 BP. 318, 6 N.M. 27 [aff 16 S.Ct. 663, 
161 U.S. 573, 40 L.Ed. 812]. 


91. Brengle v. Tucker, 80 A. 224, 
114 Md. 597. 


92. Ramsey v. Ramsey, 
627, 192 Iowa 1356, 


Menchinton, 5 
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tion of a will.°8 


93. Cal.—In re Benner’s Estate, 99 
PUlby bor Galeetos. 


Kan.—Ammon v. 
926, 119 Kan. 164. 


Minn.—Thomas v. Singer Sewing 
Stage Co., 117 N.W. 155, 105 Minn. 


Ammon, 2387 P. 


N.Y.—Booth v. Baptist Church of 
Christ, 28 N.B. 238, 126 N.Y. 215. 


R.I.—Ferrara v. Russo, 102 A. 86, 
40 R.I. 538, L.R.A.1918B 905. 


S.C.—Beckwith v. McAlister, 
Doll: 6205 £00) S.C. 1% 


[a] Agreement executed by testa- 
tor and beneficiary after will was 
made and not attested by three wit- 
nesses is inadmissible as a _ testa- 
mentary paper. Beckwith v. Mc- 
Alister, 162 S.E. 628, 165 S.C. 1. 


{[b] Deed.—Instruments designat- 
ed therein as warranty deeds, which 
were testamentary in character, but 
were not executed as required by the 
statute of wills, were not valid as 
wills. Ammon v. Ammon, 237 P. 926, 
119 Kan. 164. 


[c] Writing attached to a wil, 
testamentary in character, but not 
executed with the formalities required 
of a will, cannot be received to sus- 
tain a claim as devisee. In re Ben- 
ner’s Hstate, 99 P. 715, 155 Cal. 158. 


[d] Wills made in execution of 
power.—Wills made in execution of a 
power are to be executed with the 
same formalities as an ordinary will. 
Van Wert v. Benedict, 1 Bradf.Surr. 
CNAs) eta: 


[e] Contract between partners 
that in the event of death of one the 
other should have the business and 
should pay heirs of deceased a stipu- 
lated sum was ineffective aS a will 
when not executed in conformity to 
Gen, L. (1909) c 254 § 18. Ferrara v. 
Russo, 102 A. 86, 40 R.I. 533, L.R.A. 
1918B 905. 


Testamentary character of instru- 
ment see supra §§ 223-249. 


94. Matter of O’Neil’s Will, 91 N.Y. 
516 [aff 27 Hun 130]; In re Fults’ 
Will, 59 N.Y.S. 756, 42 App.Div. 593. 


95. Cal.—In re Taney’s Estate, 
Myr.Prob. 210. 


Md.—Plater v. Groome, 3 Md. 134. 


Mont.—In re Noyes’ Estate, 105 P. 
1018, 40 Mont. 178. 


N.Y.—In re Hewitt’s 
261; Lewis v. Lewis, 11 N.Y. 220; 
In re Dawley’s Will, 266 N.Y.S. 550, 
148 Mise. 828; Remsen y. Brincker- 
hoff, 26 Wend. 325, 37 Am.D. 251 [aff 
8 Paige 488]; Vernam vy. Spencer, 3 
Bradf.Surr. 16. 


Philippine.—Velasco v. 
Philippine 720. 


Tex.—Tynan v. Paschal, 27 Tex. 
286, 84 Am. D. 614° bavis® vy. Davis, 
(Civ.App.) 45 S.W.(2d) 240; Belgarde 
v. Carter, (Civ.App.) 146 S.W. 964. 


“To the due execution of a will sev- 
eral ceremonial parts are necessary, 
and one just aS necessary as another. 
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when considered in relation to the circumstances 
of the particular case.°® 
in power to dispense with any of the requirements 
of the statutes,’ or to supply defects in the execu- 


Courts are entirely lacking 


A failure to comply with any one 


of the requirements is fatal to the validity of the 
will,®® and no defect in its execution can be aided or 
supplied by parol proof. 
ments have been complied with, the will must be 
upheld,” as courts have no power to prescribe other 


But where the require- 


There is no will until they are all 
completed. The absence of any one 
ceremony destroys the unity.’”’ Vern- 
are i Spencer, 3 Bradf.Surr. (N.Y.) 
6, 30. 


96. In re Price’s Estate, 112 P. 482, 
14 Cal.App. 462; In re Hewitt’s Will, 
91 N.Y. 261; Velasco v. Lopez, 1 
Philippine 720. 


97. Cal.—In re Cullberg’s Estate,. 
146 P. 888, 169 Cal. 365. 


Ill. Landry v. Morris, 156 N.E. 270, 
B20 D1. 201% Bill ve Kehr, 81 N.E. 848, 
228 Till. 204, 119 Am.S.R. 425; Doran 
v. Mullen, 78 Ill. 342. 


Miss.—Johnson v. Delome Land & 
Planting Co., 26 So. 360, 77 Miss. 15. 


N.J.—In re Sutterlin’s Will, 128 A. 
624, 98 N.J.Eq. 307 [rev on other 
grounds 132 A. 115, 99 N.J.Eq. 363]. 


N.Y.—Wooley v. Wooley, 95 N.Y. 
231; In re Dawley’s Will, 266 N.Y.S. 
550, 148 Misc. 828; In re Flynn’s Es- 
tate, 253 N.Y.S. 638, 142 Misc. 7. 


S.D.—In re Taylor’s Estate, 165 N. 
W. 1079, 39 S.D. 609. 


wLt is) not-for courts: toy say ethnat 
these requirements, or any of them, 
are mere formalities which may be 
waived without impairing the status 
of the instrument.” In re Walker’s. 
Hstate, 42 P. 815, 110 Cal. 387, 390. 
52 Am.S.R. 104, 30 L.R.A. 460. 


“The omission of any of the require- 
ments of the statute will not be over- 
looked on the ground that it is beyond 
question that the paper was executed 
by the decedent as his will while he 
possessed abundant testamentary ca- 
pacity, and was free from fraud, con- 
straint or undue influence, and there 
is no question of his testamentary 
purpose, and no obstacle to carrying 
it into effect had his will been exe- 
cuted in the manner prescribed by 
the statute.” In re Tyrrell’s Hotness 
153 P. 767, 17 Ariz. 418, 422. 


[a] That paper propounded as will 
expresses deep solicitude and touch-. 
ing paternal affection by the testator 
for his sons furnishes no justification 
for overlooking failure to comply with 
statutory requirements. In re Flynn’s 
Estate, 253 N.Y.S. 638, 142 Misc. 7. 


98. Robson v. Jones, 3 Del.Ch. 51; 
Johnson v. Delome Land & Planting 
Co., 26 So. 360, 77 Miss: 156; Kittle- 
son’s Estate v. Kittleson, 173 N.W. 
161, 42 S.D. 126; In re Taylor’s Es- 
tate, 165 N.W. 1079, 39 S.D. 609. 


99. Matter of Kellum, 52 N.Y. 517. 
1. See infra § 765. 


2. Ga.—Blankinship v. May, 81 S. 
E. 856, 141 Ga. 607. 


Ill.—Landry v. Morris, 156 N.E. 270,. 
825 Ill, 201. 


Iowa.—Scott v. Hawk, 77 N.W. 467, 
107 Iowa 723, 70 Am. S.R. 228, 4 Prob. 
Rep.Ann. 235. 


Ky.—Holden v. Bennett, 
(2d) 568. 


Minn.—In re Larson’s Estate, 170 N.. 
W. 348, 141 Minn. 378. 
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650 [68 C.J.] 


requirements. 


[§ 274] b. Purpose of Statutes. 


the statutes in prescribing formalities for the exe- 
eution of wills is to guard against and prevent mis- 
take, imposition, undue influence, fraud, or decep- 
to afford means of determininy their authen- 

and to prevent the substitution of some 


tion,® 
ticity,°® 
other writing in place thereof.’ 


Mo.—Fletcher v. Henderson, 62 S. 
W.(2d) 849. 


Pa.—In re Carson’s Estate, 90 A. 
719, 244 Pa. 401. 


8. Ill—Thornton v. Herndon, 145 
N.E. 603, 814 Ill. 360; Hill v. Kehr, 
81 N.E. 848, 228 Ill. 204, 119 Am.S.R. 
425; Doran v. Mullen, 78 Ill. 342. 


Ky.—Flood v. Pragoff, 79 Ky. 607. 


Miss.—Johnson vy. Delome Land & 
Planting Co:, 26 -So-.360, 77 Muss. 
Lb. 


N.Y.—Hoysradt v. Kingman, 22 N. 


Werowe. 

Ohio.—In re Reckard’s Will, 15 Ohio 
N.P.N.S. 465. 

S.C.—Goethe v. Browning, 143 S.E. 
362, aie sre te 


Ne age v. Bowen, e. S.E. 668, 
669, 102. Eng 540. 


“The statute must be strictly fol- 
lowed. It is, however, quite as im- 
portant that these statutory require- 
ments should not be supplemented by 
the courts with others that might 
tend to increase the difficulty of the 
transaction to such an extent as to 
practically destroy the right of the 
uninformed layman to dispose of his 
property by will.” Savage v. Bowen, 
supra. 

4, In re Carson’s Estate, 90 A. 719, 
244 Pa. 401. 


5. Ala.—Hlston v. Price, 
573, 210 Ala. 579. 


Ariz.—In re Tyrrell’s Estate, 153 P. 
767, 17 Ariz. 418. 


Ark.—Musgrove v. Holt, 240 S.W. 
1068, 1538 Ark. 355. 

Cal.—In re Seaman’s Estate, 80 P. 
700, 146 Cal. 455, 106 Am.S.R. 53, 2 
Ann.Cas. 726, 10 Prob.Rep.Ann. 1055. 


D.C.—Bullock v. Morehouse, 57 App. 
DCm 2ols el9) HaC2a) 8705: 


11l—Walker v. Walker, 
541, 342 Ill. 376. 


Ind.—McElfresh v. Guard, 32 Ind. 
408. 


Kan.—Kitchell v. Bridgeman, 267 P. 
26, 126 Kan. 145. 


Ky.—Catlett v. Satterfield, 251 S. 
W. 659, 199 Ky. 617; Limbach v. 
Bolin, 183 S.W. 495, 169 Ky. 204, L.R. 
A.1916D 1059; McKee v. McKee’s 
Ex’r, 160 S.W. 261, 155 Ky. 738. 

Md.—Preston v. Preston, 132 A. 55, 
149 Md. 498. 

Mich.—Maynard v. Vinton, 26 N.W. 
401, 59 Mich. 139, 60 Am.R. 376. 

Miss.—Watson v. Pipes, 32 Miss. 
451. 

N.Y.—In re McGill’s Wil, 128 N.F. 
194, 229 N.Y. 405; Matter of Hunt’s 
Will, 18 N.E. 106, 110 N.Y. 278. 


N.C.—In re Bennett’s Will, 103 S.E. 
917, 180 N.C. 5; In re Herring’s Will, 


98 So. 


174 N.E. 


If the will is executed in accord- 
ance with the statutory requirements, it is of no 
consequence who drafted the instrument or under 
what circumstances it was drafted.* 
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The purpose of 


67 Sah 570) 152) N.C. 25:8. 
Ohio.—Irwin v. Jacques, 73 N.E. 
683, 71 Ohio 395, 69 L.R.A. 422; Slem- 


mons vy. Toland, 5 Ohio App. 201. 
Pa.—Hays v. Harden, 6 Pa. 409. 


S.C.—Reynolds v. Reynolds, 28 S.C. 
L. 253, 48. Am.D. 599. 
Va.—Boyd v. Cook, 3 Leigh (30 Va.) 


Eng.—Newton v. Clarke, 2 Curt. 
Eecl. 320, 163 Reprint 425; Shires v. 
Glascock, 2 Salk. 688, 91 Reprint 584. 


And see infra §§ 314, 366. 


[a] In other words, so to require 
the execution and attestation as that 
the testator might certainly know 
that the paper which he signed was 
the selfsame paper which was at- 
tested, and to enable the attesting wit- 
nesses to' know that the paper they 
attested was the same paper signed 
by the testator. Catlett v. Satterfield, 
251 S.W. 659, 199 Ky. 617. 


6. sAriz, re Tyrrell’s Estate, 
153° Boilie. IeeArizn 458. 

Ky.—McKee v. McKee’s Ex’r, 
SOW. 261, 155 Ky. 738: 

N.J.—Den v.. Matlack, 17 N.J.Law 
86. 


N.Y.—In re O’Neil’s 
516. 
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Philippine 541. 
7. Ala.—Hill v. Barge, 12 Ala. 687. 


Ill.—Dubach y. Jolly, 117 N.E. 77, 
279 Ill. 530. 


ed eo ce v. Guard, 32 Ind. 
8. 

Kan.—Kitchell v. Bridgeman, 267 P. 
26, 126 Kan. 145. 


Ky.—Orndorff v. 
Mon. 619. 


Mich.—Maynard v. Vinton, 26 N.W. 
401, 59 Mich. 139, 60 Am.R. 276. 

Miss.—Watson v. Pipes, 32 Miss. 
451. 


N.J.—Ayres v. Ayres, 12 A. 621, 43 
N.J.Eq. 565; Mandeville v. Parker, 31 
N.J.Eq. 242. 


N.C.—In re Bowling’s Will, 64 S.E. 
368, 150 N.C. 507. 


Philippine.—Nera v. Rimando, 
Philippine 450. 


S.C.—Reynolds v. Reynolds, 28 S.C. 
L. 253, 40 Am.D. 599. 


A oat v. Boyd, 3 Leigh (30 Va.) 
32. 


Eng.—Shires v. Glascock, 
688, 71 Reprint 584. 


8. See infra § 1118 in 69 C.J. 


9. Long v. Holden, 112 So. 444, 216 
Alaw81;. 52) 7A LR V536s) -Horreste ve 
Turner, 133 S.E. 69, 146 Va. 734. 


“No mere intention or effort to dis- 


Hummer, 12 B. 


18 


2 Salk. 


[§§ 273-275 


[§ 275] c. Intent of Testator as Affecting Oper- 
ation of Statutes. 
nal rule of construction and interpretation of wills 
that the intention of the testator as expressed in the 
will must govern.® 
will, although clearly stated® or proved,!® will be in- 
effectual unless the execution thereof comphes with 
the statutory requirements.1! 
tion of a will, the intention of the testator is not 
to be considered at all, but only that of the legisla- 
ture which governs in determining whether the will 
is properly executed.1? 


As elsewhere shown, it is a cardi- 


But the intention to make a 


As regards the execu- 


This intent must be gath- 


pose of property by will, however 
clearly and definitely expressed in 
writing is sufficient.’’” Meany vy. Prid- 
dy, 102 S.E. 470, 127 Va. 84. 


10. In re Truelsen’s Will, 223 N.Y. 
S. 691, 130 Misc. 172. 


11. Ala.—Long v. Holden, 112 So. 
444, 216 Ala. 81, 52 A.L.R. 536 


Ariz.—In re Tyrrell’s wea tes 153 PB: 
767, 17 Ariz. 418. 


Ark.—Johnson v. Hinton, 197 S.W. 
706, 180 Ark. 394. 


Cal.—In re Manchester’s Estate, 163 
P. 358, 174 Cal. 417, L.R.A.1917D 629. 


Md.—Brengle v. Tucker, 80 A. 224, 
i114 Md. 597. 


N.Y.—Matter of Andrews’ Will, 56 
NE. 529, 162 N.Y. 1, 76 Am.S.R. 294 
48 L.R.A. 662; Matter of Whitney’s 
Wall, 47 Ne 12°72, -153) INDY. 259) 0660 
Am.S.R. 616; Matter of O’Neil’s Will, 
91 N.Y. 516; In re Steiner’s Will, 255 
N.Y.S. 397, 142 Mise. 710; In re Cros- 
son’s Will, 235 N.Y.S. 711, 134 Misc. 
1545" In re King’s Will, 225 Noyes: 
536, 130 Misc. 907; In re Truelsen’s 
Wall, 2:23. INoY.S. 691, 130) Mises £728 
In re Reilly’s Will, 220 N.Y.S. 781, 129 
Mise. 77; In re Haber’s Will, 192 N.Y. 
S. 616, 118 Misc. 179. 


Ohio.—Sears v. Sears, 82 N.E. 1067, 
Ut) Ohio  St.7104,. 1%. RUAN SS. 355.0 
Ann.Cas. 1008. 


Pa.—Iin re Brennan’s Estate, 91 A. 
220, 244 Pa. 574. 


S.D.—In re Taylor’s Estate, 165 N. 
W. 1079, 39 S.D. 608. 


Va.—Meany v. Priddy, 102 S.E. 470, 
127 Va. 84. 


Eng.—Smee v. Bryer, 6 Moore P.C. 
404, 13 Reprint 739. 


12. Ark.—Johnson vy. Hinton, 197 
S.W. 706, 130 Ark. 394. 


Cal.—In re Seaman’s Estate, 80 P. 
700, 146 Cal. 455, 106 Am.S.R. 58, 2 
Ann.Cas. 726; In re Walker’s Estate, 
42 P. 815, 110 Cal. 387, 52 Am.S.R. 104, 
30 L.R.A. 460; In re Wilkinson’s Es- 
tate, 298 P. 1037, 113 Cal.App. 645. 


Md.—Brengle v. Tucker, 80 A. 224, 
114 Md. 597. 


N.Y.—Matter of Field’s Will, 97 N. 
E. 881, 204 N.Y. 448, 39 L.R.A.N.S. 
1060, Ann.Cas.1913C 842; In re An- 
drews’ Will, 56 N.E. 529, 162 N.Y. 1, 
48 L.R.A. 662, 76 Am.S.R. 294; In re 
Whitney’s Will, 47 N.E. 272, 153 N.Y. 
259, 60 Am.S.R. 616; In re O’Neil’s 
Will, 91 N.Y. 516; Matter of Blair, 84 
Hun 581 [aff 46 N.B. 1145, 152 N.Y. 
645]; In re Levanti’s Will, 252 N.Y.S. 
497, 141 Mise. 248; In re King’s Will, 
225 N.Y.S. 536, 130 Mise. 907; In re 
Acres’ Will, 219 N.Y.S. 313, 128 Misc. 
254; In re Cable’s Will, 206 N.Y.S. 501, 
123 Mise. 894 [aff 210 N.Y.S. 187, 213 
App.Div. 512 (aff 152 N.B. 405, 242 N.Y. 
510)]; In re Perrine’s Will, 180 N.Y.S. 
333, 109 Misc. 459; In re Lowden’s Es- 
tate, 175 N.Y.S. 591, 106 Mise. 707 [aff 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 275-278] 


ered from the language, and from a consideration of 
the existing law, the evils intended to be remedied, 
and the remedy applied.t? As was said in a well 
considered case, when wills truly expressing the in- 
tentions of the testators are made without observa- 
tion of the required forms, the genuine intention is 
frustrated by act of the legislature.'4 


[§ 276] d. Sufficiency of Compliance with Stat- 
utes. While the requirements of the statutes as to 
the formalities in executing a will must be serupu- 
lously followed in all essential respects, and with 
substantial precision,t® it has very generally been 
held that a substantial comphance therewith is suf- 
ficient,1® especially where there is no suggestion of 
fraud, deception, undue influence, or mental inca- 
pacity.*7 Nevertheless, any material deviation from 
the manner of execution prescribed by statute will be 
fatal to the validity of the will.18 The fact that 
there is no fraud, or even su ggestion or intimation 
of it, will not justify the courts in departing from 
the statutory requirements, even to bring about jus- 
tice in the particular instance,!® since any material 
relaxation of the statutory rule will open up a fruit- 
ful field for fraud, substitution, and imposition.?° 


[§ 277] e. Wills Disposing -of Both Real and Per- 
sonal Property. Where statutes prescribing formal- 
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ities for the execution of wills apply in terms to wills 
of real estate only, a will of both real and personal 
estate may be good as to personal estate although it 
is void and inoperative as to the real estate for non- 
comphance with the statutory requirements,?+ pro- 
vided the dispositions of real and personal estate are 
independent and separable.?? It has been said, how- 
ever, that the fact that the will is imperfect in part, 
if known to the testator, is a strong circumstance to 
show that he did not intend the will to operate for 
any purpose.?® And where the disposition of real 
and personal estate is so blended that the intention 
of deceased in respect of one estate is made to de- 
pend on the other, and the will has been defectively 
executed, the courts will ordinarily reject the will in 
toto.24 A will of both personal and real estate which 
is defectively executed is inoperative as to both per- 
sonal and real property where it is expressly pro- 
vided by statute that any will in writing which pur- 
ports to be both a disposition of real and personal 
property that shall not be attested and subscribed as 
is prescribed by statute as a devise of lands shall not 
be approved and allowed as a testament of person- 
al property only.?5 


[§ 278] f. Complete Execution Prevented by Act 
of God.*° Where the statutory requirements relat- 


180 N.Y.S. 943 note]; In re Van Tuyl’s| 24 S.W.(2d) 282, 232 Ky. 572; Catlett ] required for the execution of a will, al- 
Will, 166 N.Y.S. 153, 99 Misc. 618; In]|v. Satterfield, 251 S.W. 659, 199 Ky. | though it incorporated an earlier lost 
re Schroeder’s Will, 163 N.Y.S. 956,| 617; Grubbs v. Marshall, 138 S.W.| will and codicils. In re Bearns, ie 
98 Misc. 92. 447, 11 Ky.L. 870. N.Y.S. 1089, 89 Misc. 712 [aff 154 N.Y 


N.C.—Alexander v. Johnston, 88 S.E. 
785, L711 N.C. 468. 


Ohio.—Sears v. Sears, 82 N.E. 1067, 
ta Ohio St; 104, 47 - TR. A.N-S. 353211 
Ann.Cas. 1008. 


S.D.—In re Taylor’s Estate, 165 N. 
W. 1079, 39 S.D. 608. 


“For that purpose only the intention 
of the Legislature, as expressed in 
the language of the statute, can be 
considered by the court, and whether 
the will, as presented, shows a com- 
pliance with the statute.” In re Sea- 
man’s Estate, 80 P. 700, 701, 146 Cal. 
455, 106 Am.S.R. 53, 2 Ann.Cas. 726. 


“The question is not what did the 
testator intend to do? but what has 
he done in the light of the statute?” 
In re Andrews’ Will, 56 N.E. 529, 530, 
162 N.Y. 1, 76 Am.S.R. 294, 48 L.R.A. 
662. 


13. Alexander v. Johnston, 88 S.}E. 
785, 171 N.C.: 468. 


14. Smee v. Bryer, 
404, 13 Reprint 739. 


“The Courts must consider that the 
Legislature, having regard to all prob- 
able circumstances, has thought it 
best, and has, therefore, determined to 
run the risk of frustrating the inten- 
tion sometimes, in preference to the 
risk of giving effect to, or facilitating, 
the formation of spurious Wills, by 
the absence of forms. It is supposed, 
and that authoritatively, that the 
evil of defeating the intention, in 
some cases, by requiring forms, is less 
than the evil probably to arise by giv- 
ing validity to Wills made without 
any form in all cases.” Smee v. Bry- 
er, 6 Moore P.C. 404, 13 Reprint 739, 
742 [quot In re Tyrrell’s Estate, 153 P. 
767, 768,17 Ariz. 418; In re Churchill’s 
Histate, 103 A. 583, 535, 260 Pa. 94]. 


15. In re Bennett’s Will, 103 S.E. 
$47, 180 N.C. 5. 
16. Ky.—Robertson v. Robertson, 


[68 C. J.—31]. 


6 Moore P.C. 


the Poor of St. 


La.—Succession of Beattie, 112 So. 
802, 163 La. 831; Succession of Crou- 
zeilles, 31 So. 64, 106 La. 442. 


Miss.—Better v. Hirsch, 76 So. 555, 
115 Miss. 614. 


N.Y.—Matter of Voorhis, 26 N.E. 
935, 125 N.Y. 765 mem; Matter of 
Hunt's Will, 18 N.E. 106, 110 N.Y. 278; 
Lane v. Lane, 95 N.Y. 494; Gilbert 
v. Knox, 52 N.Y. 125; Matter of Dy- 
balski’s ‘will, 191 N.Y.S. 809, 199 App. 
Div. 677; In re Wallace’s Will, 265 
N.Y.S. 898, 148 Misc. 867; In re Case’s 
Will, 214 N.Y.S. 678, 126 Misc. 704. 


N.C.—In re Broach’s Will, 90 S.E. 
681, 172 N.C. 520. 


Okl.—In re Tayrien’s Estate, 246 
P. 400, 117 Okl. 216; In re Chopper’s 


Estate, 239 Py 592) 112 Okl, 255 In re 
Dunlap’s \ Will, 209) Pa Gb 87 Ok. 
95. 


Compare Provident Institution for 
Savings in Jersey City v. Sisters of 
Francis, 100 A. 894, 
899, 87 N.J.Eq. 424 [aff 102 A. 1053, 
88 N.J.Eq. 349] (at present the policy 
of our law is to enforce rigidly the 
statute which prescribes the form of 
a will of either lands or chattels and 
the ceremonies necessary for its valid 
execution). 


“Tt is not the duty of courts to re- 
fuse carrying out the wishes of de- 
ceased parties by pushing the require- 
ments of the law to extremes.” Suc- 
cession of Crouzeilles, 31 So. 64, 106 
La. 442. 


“Where the facts show an effort 

. in good faith to execute a 

will, there should be no technical and 

hard rules of construction.’ Better 

Vv. Hirsch, 76 So. 555, 5656, 115 Miss. 
614. 


{a] Incorporation of earlier will 
and codicils.—A will is entitled to 
probate where it was subscribed, de- 
clared, and attested in the full form 


S. 1111. 170 App.Div. 911 (aff 111 N.E. 
1084, 216 N.Y. 714)]. 


17. In re Case’s Will, 
678, 126 Mise. 704. 


18. Catlett v. Satterfield, 251 S.W. 
659, 199 Ky. 617; McKee v. McKee’s 
xr; 60 Sew 260, Loo Keynes. 


214 N.Y.S. 


19. McKee v. McKee’s Ex’r, supra. 
20. McKee v. McKee’s Ex’r, supra. 
21. George v. Bussing, 15 B.Mon. 
(Ky.) 558; Devecmon v. Devecmon, 
43 Md. 335; Plater v. Groome, 3 Md. 
134; Guthrie v. Owen, 2 Humphr. 


(Tenn.) 202, 86 Am.D. 311. 
infracsolos 


22. Orgain v. Irvine, 43 S.W. 768, 
100 Tenn. 193. 


And see 


23. Plater v. Groome, 3 Md. 134. 
24. Devecmon y. Deveemon, 43 Md. 
335; Rochelle v. Rochelle, 10 Leigh 


(37 Va.) 130, 151. 


“A memorandum for a will purport- 
ing to dispose of real and personal 
estate, so blended as to be incapable of 
separation without thwarting the gen- 
eral intention, never can be considered 
as a good will, in the absence of exe- 
cution or express recognition of it as 
such. For it is conceded that the pa- 
per propounded must contain the fixed 
and final determination of the deceas- 
ed, and that the paper, as admitted, 
must effectuate and not thwart his 
wishes. But that can never be where 
the devises of realty and personalty 
are blended together and so depend- 
ent on each other that the effectua- 
tion as to the personalty, and the fail- 
ure of the will as to the realty, must 
altogether defeat the objects of the 


testator.” Rochelle v. Rochelle, su- 
pra. 

25. Kendall v. Kendall, 24 Pick. 
(Massy! '2iz. 


26. Incomplete instruments see su- 
pra § 264. 
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ing to the execution of wills apply in the main only to 
devises of real property, the rule obtains that, where 
a testator is prevented from making the formal exe- 
eution which he has intended, not by change or aban- 
donment of purpose, but by an act of God, such as 
extreme illness, loss of mental capacity, or sudden 
death, the will may be valid as a testament of per- 
sonal property, but not as a will of real estate.*? 
But it is only where formal execution is so prevented 
that the instrument may be operative as a will of 
personalty,?8 and there must be a continuance of the 
intention of the testator, down to the time when the 
act of God prevented the execution of the formal in- 
strument,?° although the fact that a short time elaps- 
es between the time the testator might have executed 
the will and the intervention of an act of God does 
not affect the operation of the rule, where the delay 
is not shown to.be due to a change of purpose.*° 
There is a presumption, however, against the validity 
of an unexecuted will, even as a testamentary dis- 
position of personalty,?! especially where it is to al- 
ter a previously executed instrument,*? and it must 
be shown that the testator adopted and intended the 
instrument to operate as his will.2* In most of the 
jurisdictions where the rule under consideration has 
been held to obtain, the statutes now require all 
wills, whether of realty or personalty, to be signed 
by the testator.*4 It has been expressly held that, 
where statutes of this character are in force, an in- 
tention to execute, arrested in performance by death, 
cannot be taken in lieu of performance.®® 
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[§§ 278-280 


[§ 279] 2. Date. Unless a statute provides oth- 
erwise,?*® a date is not essential to the validity of a 
will,*7 as the time of its execution may be shown by 
extrinsic evidence,?® and it is not invalidated by an 
erroneous date.?® Nor is a will rendered invalid by 
the fact that the sole beneficiary therein inserts 
the correct date at the request of the testator on his 
discovering that it has been omitted.*° But it has 
been held that, where the testator has left several 
paper writings purporting to be his last will, con- 
taining the opening declaration, as to each, that the 
testator.made the same as his “last will and testa- 
ment,” but only one of them bears date and his name 
subseribed thereto, and each of them making a dis- 
position of his property different from the other, 
the undated and unsubscribed wills have the same 
legal effect as the one dated and subscribed, although 
the testator had indorsed, under his signature there- 
on, the words “last will”; and in the absence of 
proof as to which of the wills was the last one, the 
legal effect is intestacy.*1 


[§ 280] 3. Signature or- Subscription by or for 
Testator+?—a. Necessity and Purpose—(1) In 
General. In the absence of statute requiring it, it 
is not essential to the validity of a will that it be 
signed by the testator;+? but statutes now in force 
in England and most of the American states require 
wills of both realty and personalty to be signed by 
or for the testator.44 The purpose of the statutes 
was to remedy the mischief that arose from admit- 


27. Ala.—Couch v. Couch, 7 Ala. {Showers v. Showers, 27 Pa. 485, 67]land’s Will, 40 N.Y.S. 973, 17 Misc. 
519, 42 Am.D. 602. Am.D. 487; Appeal of Ruoff, 26 Pa. | 193. 
216" Aurand vie Wilt, 90. Pas obs 


Md.—Boofter v. Rogers, 9 Gill 44, Pricket’e Estate 


1 Phila. 306. 


N.C.—Peace v. Edwards, 86 S.E. 


(2) | 807,170 N.C. 64, Ann.Cas.19i8A. 778. 


52 Am.D. 680. 


N.C.—Gaskins’ Ex’rs v. Gaskins, 25 
INC. $258. 


Tenn.—Orgain v. Irvine, 43 S.W. 
768, 100 Tenn. 193; Guthrie v. Owen, 
2 Humphr. 202, 36 Am.D. 311. 


Va.—Cogpbill v. Cogbill, 2 Hen.&M. 
(12 Va.) 467. 

Eeng.—Allen v. Manning, 2 Add. Eecl. 
490, 162 Reprint 374. 


28. In re McIntire, 16 F.Cas.No. 
8,823a, 2 Hayw.&H. 339; Cruit v. 
Owen, 21 App.D.C. 378. 


29. Cruit v. Owen, supra; Boofter 
v. Rogers, 9 Gill (Md.) 31, 52 Am.D. 
680; Guthrie v. Owen, 2 Humphr. 
(Tenn.) 202, 36 Am.D. 311. 


30. Boofter v. Rogers, 9 Gill (Md.) 
31, 52 Am.D. 680; Gaskins vy. Gaskins, 
25 N.C. 158; Matter of Taylor, 1 Hage. 
Eccl. 641, 162 Reprint 704; Hoby v. 
BAOP ys 1 Hageg.Eccl, 146, 162 Reprint 
Bois 


31. Orgain v. Irvine, 43 S.W. 768, 
100 Tenn. 193. 


32. Plater v. Groome, 3 Md. 134. 


33. Plater v. Groome, supra; 
Rochelle vy. Rochelle, 10 Leigh (37 
Va.) 125. 


[a] Pennsylvania act of 1833 (1) 
requiring wills to be signed by the 
testator or some person acting at his 
direction, makes an exception where 
the testator is prevented from signing 
“by the extremity of his last sick- 
ness.’ This exception embraces a 
case where the testator, after learn- 
ing the contents of his will, is about 
to sign it but becomes suddenly un- 
able either to sign himself or to re- 
quest some one to do 


it for him.!S. 538, 113 Misc. 307; 


Nevertheless, there must be shown a 
total incapacity on the part of the 
testator either to sign the paper or 
give the desired directions to others. 
Pricket’s Hstate, supra. (3) And the 
exception is not operative where the 
testator, although unable himself to 
sign, is able to request some one else 
to sign for him _ and does not do so 
(In re Butler’s Estate, 72 A. 508, 223 
Pa. 252, 14 Prob.Rep.Ann. 395; Plate’s 
Estate, 23 A. 1038, 148 Pa. 55, 33 Am. 
S.R. 805; Appeal of Ruoff, 26 Pa. 219; 
Stricker v. Groves, 5 Whart. 386), (4) 
where the evidence showed clearly 
that the testator had not examined 
the will and could not have intended 
its execution because he was dead 
when it was finished (Wall v. Wall, 
16 A. 598, 123 Pa. 545,10 Am.S.R. 549), 
(5) or where, after giving instruc- 
tions for a will, the testator becomes 
incapable of understanding it before 
the draft is prepared'and submitted to 
him and so continues until his death 
(Aurand vy. Wilt, 9 Pa. 54). 


34. See infra § 280. 


35. Verman v. Spencer, 3 Bradf. 
SHUG GIN): wl Ge 


36. Fuentes v. Gaines, 25 La.Ann. 
85 [rev on other grounds 92 U.S. 10, 
23 L.Ed. 524]; Velasco v. Lopez, 1 
Philippine 720. 


37. %Ill.—Cunningham vy. Hallybur- 
ton, 174 N.B. 550, 342 Ill. 442. 


Ind.—Wright v. Wright, 5 Ind. 389. 


Ky.—Flood vy. Pragoff, 79 Ky. 607, 
3 Ky.L. 372. 


Miss.—Lee v. Stewart, 104 So. 89, 
139 Miss. 287. . 


N.Y.—In re Sniffin’s Will, 184 N.Y. 
Matter of Havi- 


Pa.—iIn re Baum’s Estate, 112 A. 
141, 269 Pa. 63; Evans’s Estate, 28 
Pa.Co. 275. 


38. Cunningham §y. Baliypuces 
174 N.E. 550, 342 Ill. 442 
39. Wright v. Wright, 5 Ind. 389; 


Flood v. Pragoff, 79 Ky. 607, 3 Ky. 
wo. $725. In re Bates” Estate, 1340548 
513, 286'Pa. 583, 48 A.L.R. 294. 


40. Lange v. Wiegand, 85 N.W. 109, 
125 Mich. 647. 


41. Peace v. Edwards, 86 S.E. 807, 
170 N.C. 64, Ann.Cas.1918A 778. 
reve Holographic will see infra § 

43. In re Brennan’s Estate, 91 A. 
220, 244 Pa. 574; Sticker v. Groves, 5 
Whart. (Pa.) 386; Rossetter v. Sim- 


mons, 6 Serg.&R. (Pa.) 452. 


[a] Wills of personal property.— 
(1) By the common law as adminis- 
tered in the ecclesiastical courts, a 
will of personal property might be 
good without signature if declared or 
recognized by the testator as his will. 
Gaskins y. Gaskins, 25 N.C. 158. (2) 
And such is the rule where there is 
no statutory requirement that wills 
of personalty shall be signed by the 
testator. Darrell vy. Brooke, 30 F.Cas. 
No. 18,287, 2 Hayw.&H. 329; Couch 
Vv. Couch, 7 Ala. 519, 42 Am.D. 602; 


Orgain v. Irvine, 43 S.W. 768, 106 
Tenn. 193. 
44. Ala.—Goldsmith v. Gates, 88 


So. 861, 205 Ala. 632. 


Cal.—In re Jenkinson’s Bstate, 1 
P.(2d) 551, 115 Cal.App. 442. 


fia ctraipag she v. Owen, 21 App.D.C. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Tt at, — 


§§ 280-282] 


ting to probate memoranda, letters, and notes which 
were inchoate expressions of intentions.*® 


When subscription is omitted,’ the court eannot 
substitute another signature of the testator, made for 
a different purpose at another place in the will.*® 


[§ 281] (2) Alterations by Erasures, Interlinea- 
tions, or Substitutions.47 Although there is some 
authority to the contrary,*® it has generally been 
held that, where alterations of a will are made by 
erasures, interlineations, or substitutions, such al- 
terations are valid and operative only when sub- 
seribed by the testator or when he has resubseribed 
the will;*® and the subsequent acknowledgment by 
the testator of his prior subscription does not satisfy 
the requirements of this rule.°° Nor is the opera- 
tion of the rule affected by the fact that the alter- 
ation was made before the testator had declared or 
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published the instrument, and before his request to 
the witnesses to sign as attesting witnesses and be- 
fore their names as such were added.** But altera-: 
tions of this character do not affect the validity of 
such part of the will as was signed in accordance 
with the requirements of the statute.>? 


[§ 282] b. Requisites and Sufficiency—(1) In 
General. While “signing,” in the usual acceptance 
of the word, is the writing of a name or the affixing 
of what is meant as a signature,°? exactly what con- 
stitutes a signing has never been reduced to a judi- 
cial formula.®+ As a general rule, the use of any 
signature intended by the testator to authenticate the 
will will suffice,°> no particular form being neces- 
sary.°® On the other hand, unless made with the in- 
tention of finally and completely authenticating the 
will, no subscription or signing of any kind will con- 
stitute a valid execution thereof,°* and it has some- 


Ill.—Senn v. Gruendling, 75 N.B. 
1020, 218 Ill. 458; Kelly v. Packer, 54 
N.E. 615, 181 Ill. 49; Rigg v. Wilton, 
Peal 54 Amp. . 41°9) 


Ind.—Reed vy. Watson, 27 Ind. 443. 


Ky.—Birch v. Jefferson County 
Court, 51 S.W.(2d) 258, 244 Ky. 425. 


La.—Vidal’s Heirs vy. Duplantier, 7 
ST: 


Md.—Western Maryland College v. 
McKinstry, 23 A. 471, 75 Md. 188. 


Mich.—In re Kohn’s Estate, 137 N. 
W. 735, 172 Mich. 342. 


Minn.—In re Ludwig’s Estate, 81 N. 
W. 758, 79 Minn. 101, 5 Prob.Rep.Ann. 
409. 


Miss.—Maxwell v. Lake, 88 So. 326, 
127 Miss. 107. 


Mo.—Catlett v. Catlett, 55 Mo. 330; 
Berst v. Moxom, 145 S.W. 857, 163 
Mo.App. 123. 


N.J.—In re Phelan’s Estate, 87 A. 
625, 91 A. 1070, 82 N.J.Eq. 316, 647. 


N.Y.—Baskin y. Baskin, 36 N.Y. 
416; Butler v. Benson, 1 Barb. 526; 
In re Judge’s Will, 252 N.Y.S. 500, 
141 Mise. 254; In re Rand’s Will, 200 
N.Y.S. 334, 120 Misc. 670; Matter of 
Nevins, 24 N.Y.S. 838, 4 Misc. 26; 
Knapp v. Reilly, 3 Dem.Surr. 427. 


N.C.—Gaskins y. Gaskins, 25 N.C. 
158. 

Or.—McCracken v. McCracken, 219 
P, 196,.109 Orz 83. 


Pa.—In re Butler’s Estate, 72 A. 
508, 223 Pa. 252, 14 Prob.Rep.Ann. 
395; Plate’s Estate, 23 A. 1038, 148 


Pa. 55, 33 Am.S.R. 805; Carson’s Ap- 
peal, 59 Pa. 493; Funston’s Hstate, 24 
Pa.Co. 135. 


Philippine.—Castaneda v. Alemany, 
3 Philippine 426. 


Tex.—Massey v. Allen, (Civ.App.) 
222 S.W. 682; Armendariz de Acosta 
v. Cadena, (Civ.App.) 165 S.W. 555. « 


Va.—Forrest v. Turner, 133 S.H. 69, 
146 Va. 734; Meany v. Priddy, 102 S. 
EB. 470, 127 Va. 84; Selden v. Coalter, 2 
WaiCase (4°Va.)) 553: 


Wis.—Cutler y. Cutler, 79 N.W. 240, 
103 Wis. 258. 


Eng.—Blennerhassett v. Day, 2 Ball 
& B. 104. 


[a] Im Tennessee, although attes- 
tation of a will of personalty is not 
necessary (see supra note 43) an un- 
attested will of realty is wholly inop- 
erative. Orgain v. Irvine, 43 S.W. 
768, 100 Tenn. 193. 


45. In re Brennan’s Estate, 91 A. 
220, 244 Pa. 574; Knox’s Estate, 18 A. 


1021, “131 Pa. 220; 17 Am\S_R. 1798, 6 
TAS 353; Heise v. Heise, 31 Pa. 
sae Sticker v. Groves, 5 Whart. (Pa.) 


46. In re Rudolph’s Estate, 167 N. 
Y.S. 760, 180 App.Div. 486 [rev 163 
N.Y.S. 411, 97 Misc. 548]. 


47. Reattestation see infra § 393. 


48. In re Bullivant’s Will, 88 A. 
1093, 82 N.J.Eq. 240, 51 L.R.A.N.S. 
169, Ann.Cas.1915C 72 (where an in- 
terlineation was made in a will after 
it was subscribed by the testator but 
before it was published or the signa- 
ture acknowledged, the will with the 
interlineation as subsequently pub- 
lished and acknowledged was “‘signed”’ 
by the testator although he did not 
again subscribe his name thereto). 


49. Ill.—Hesterberg v. Clark, 46 N. 
E. 734, 166 Ill. 241, 57 Am.S.R. 135. 


: aE ee v. Varnon, 67 Mo.App. 
34. 


N.H.—Gardiner v. Gardiner, 19 A. 
Gol, 65> N.F} 2305 8) LARA SS. 


N.Y.—In re Mackey’s Estate, 243 N. 
Y.S. 229, 186 Misc. 833; In re Bescher’s 
Estate, 229 N.Y.S. 821, 132 Misc. 625; 
In re Foley’s Will, 136 N.Y.S. 933, 76 
Misc. 168; In re Jacobson, 6 Dem. 
Surr. 298. 


Eng.—In re Goods of Shearn, 43 L. 
T.Rep.N.S. 736. 

50. In re Foley’s Will, 136 N.Y.S. 
933, 76 Misc. 168; In re Goods of 


Shearn, 43 L.T.Rep.N.S. 736. 


51. In re Mackey’s Estate, 243 N.Y. 
S. 229, 136 Misc. 333. 
52. In re Mackey’s Estate, supra; 


In re Foley’s Will, 136 N.Y.S. 933, 76 
Mise. 168. 


In re rye ening Estate, 91 A. 
220° 944 Pa. 574 


54. Plate’s Rainta 23 A. 1038, 148 
Pa. 65, %33 sAm-S.Rs 4805: 


55. Reed v. Hendrix’s Ex’r, 201 S. 
W. 482, 180 Ky. 57, L.R.A.1918E 423; 
Plate’s Estate, 23 A. 1038, 148 Pa. 
555.150, sos AES AR S06; 


“Whatever the testator or grantor 
was shown, to have intended as his 
signature was a valid signing, no 
matter how imperfect or unfinished or 
fantastical or illegible, or even false, 
the separate characters or symbols 
he used might be, when eriticall 
judged. The principle is so just tha 
any other rule would be cruel; it re- 
spects the infirmities of age and.sick- 
ness; and so long as it can reach the 
intention, it does not scan with 
microscopic curiosity the grammar or 
the penmanship of the dying.” Plate’s 


Estate, supra. 


56. Chase vy. Feleer ee: 
(Mass.) 49, 87 Am.D. 687 


57. U.S.—Everhart v. fiverhart: 34 
E82. 


Cal.—In re Dombrowski’s Estate, 
125 Py. 238, 163 Gal. 290: 


Mass.—Thomson vy. Carruth, 106 N. 
EB. 159, 218 Mass. 524. 


uae Y.—Knapp v. Reilly, 3 Dem.Surr. 


Pa.—In re Brennan’s Estate, 91 A. 
220, 244 Pa. 574; Plate’s Estate, 23 
A. 1088, 148 Pa. 55, 38 Am.S.R. 805; 
Main v. Ryder, 84 Pa. 217; In re Wil- 
son’s Estate, 88 Pa.Super. 556. 


Va.—Waller v. Waller, 1 Gratt. (42 
Va.) 454, 42 Am.D. 564 note. 


“Barring any sudden incapacity to 
complete by reason of the extremity 
of last sickness, it is an indispensable 
element that the signature actually 
made shall be a full and complete sig- 
nature according to the intention and 
understanding of the testator.” In 
re Plate’s Estate, supra. 


[a] As, for instance (1) where the 
alleged testator attempted to sign a 
will but succeeded only in making a 
small mark or scratch, which appar- 
ently he did not intend as a substi- 
tute for a complete signature (Ever- 
hart v. Everhart, 34 F. 82), (2) or 
where, on undertaking to sign his 
name, he stopped after making one 
stroke saying “I can’t sign it now” 
(Waller v. Waller, 1 Gratt. (42 Va.) 
454, 42 Am.D. 564 note), (3) or where 
the name of the alleged testator was 
written by him in the body of the 
holographic will, but there was noth- 
ing written in a blank evidently left 
at the bottom for signature (Waller 
v. Waller, supra). (4) And where, at 
the time of the alleged execution of 
the will, the testator was in a chronic 
stupor, and of the subscription to the 
instrument, which was in the follow- 
ing form: ‘Partick [his + mark] J. 
O’Neill,”” decedent wrote the first 
three letters and then dropped the 
pen and said he could go no fur- 
ther, whereupon R proceeded to make 
the mark and complete the signature 
and there was no evidence of a re- 
quest by decedent to R, so to do, nor 
of a subsequent indication of ‘knowl- 
edge or approbation, on the part of 
the former, of what had been done, it 
was held that the act of R did not 
constitute a subscription of dece- 
dent’s name, and that the fragmen- 
tary signature written by the latter 
was not sufficient as an authentica- 
tion of his will. Knapp v. Reilly, 3 
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times been expressly so provided by statute.*® 
an imperfect or indistinct subseription of a testa- 
tor’s name may be sufficient if intended as a signa- 
A testator may sign his name by writing it 
out in full,®°° or by abbreviating it,°! or by writing 
his initials only,*? and the Christian name only of 
a testator may be a sufficient signature to a will.® 
The omission of a letter,°* or even several letters,*® 
from the name of the testator does not render the 
signature insufficient if intended as such. A signa- 
ture will be sufficient although some of the letters are 
indistinct and imperfectly formed where the name 
can be made out without difficulty.®°® 
ity of a signature does not prevent its being a legal 
signature, if introduced and adopted as such.®* 
Signing by a wrong name will be sufficient if the iden- 
tity of the testator is sufficiently established, or is 
not questioned.*’ And such is the rule in respect of 
the use of an assumed name, used for political rea- 


ture.®® 


sons.®? 
Dem.Surr. (N.Y.) 427. 
[b] Signing for purposes of iden- 


tification. The testator may, for the 
purposes of identification, write his 
name against each of the sheets. If 
he does so, those signatures are not 
the signature of the will which is 
required by statutes. A_ testator 
cannot sign his will more than once. 
Thomson vy. Carruth, 106 N.E. 159, 218 
Mass. 524. 


58. Forrest v. Turner, 133 S.B. 69, 
146 Va. 734; Meany v. Priddy, 102 
S.E. 470, 127 Va. 84. 


“Tt is not sufficient to raise a doubt 
as to whether his [testator’s] name 
is intended to authenticate the paper 
which is propounded as a will, for, to 
use the explicit language of the stat- 
ute, it must be signed ‘in such manner 
as to make it manifest that the name 
is intended as his signature,’ and un- 
less so signed it is not valid.” Meany 
v. Priddy, supra. 

[a] In determining whether ani- 
mus signandi of will is manifest, cach 
case must be governed by its peculiar 
circumstances. Forrest v. Turner, 
ot SE. 69146) Val 34, 


59. Hartwell v. McMaster, 4 Redf. 
Surr. “ON. Y.) 389. 


60. Wells v. Lewis, 228 S.W. 3, 190 


Ky. 626; Reed v. Hendrix’s Ex’r, 201 
S.W. 482, 180 Ky. 57, L.R.A.1918E 
423; Knox’s Estate, 18 A. 1021, 131 


Pa. 220, 17 Am.S.R. 793, 6 L.R.A. 353; 
Page Wills § 172. 


61. Wells v. Lewis, 228 S.W. 3, 190 
Ky. 626; Reed v. Hendrix’s Ex’r, 201 S. 
W. 482, 180 Ky. 57, L.R.A.1918H 423; 
In re Brennan’s Estate, 91 A. 220, 244 
Pa. 574. 

62, U.S.—Salmons’ Falls Co. v. 
Goddard, 4 How. 446, 14 L.Ed. 493. 


Ky.—Wells v. Lewis, 228 S.W. 3, 190 
Ky. 626; Reed v. Hendrix’s Ex’r, 201 
S.W. 482, 180 Ky. 57, L.R.A.1918H 423. 


Mass.—Sanborn v. Flagler, 9 Allen 
474, 

N.Y.—In re Severance’s Will, 161 N. 
Y.S. 452, 96 Misc. 384; Palmer v. Ste- 
phens, 1 Den. 471. 


Pa.—In re Brennan’s Hstate, 91 A. 
220, 244 Pa. 574; Knox’s MHstate, 18 
AL 1021, 130) Pa. 220, 17 Am.S:R. 793, 
6 L.R.A. 353; Vernon v. Kirk, 30 Pa. 
218. 

Va.—Pilcher v. Pilcher, 84.S.E. 667, 
11 7 aoe One daskteAdto | oie 9.0.2. 
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it stands.7° 


Mere illegibil- | %”* 


ute.‘4 


[§ 283] (2) Signature on Attached Paper. 
signature, it has been held, may be on a piece of 
paper stuck or tied on at the end of the will and 
containing nothing but the signature and attesta- 
tion;*4 but in such case the fact that the piece of 
paper was so attached before execution must be prov- 


[$§ 282-284. 


Testator may adopt as his sign his own sign-man- 
ual made at the foot of his will before its completion 
and before the witnesses attest and subscribe it. His 
acknowledgment makes it his signature to the will as 


The 


[§ 284] (3) Several Signatures. While it has 
been said to be the better practice where a will is 
written on more than one sheet of paper that the 
testator should sign each sheet, this is not necessary 
to the validity of the will’*® unless required by stat- 
Where the will is signed several times at dif- 


ferent places, it is the last signature which consum- 


Eng.—In re Emerson, L.R. 9 Ir. 443; 
In re Savory, 15 Jur. 1042; in’ re 
Blewitt, 5 P.D. 116. 


[a] Initials stamped on a seal 
may be a good signature. Matter of 
Emerson, L.R. 9 Ir. 443. 


[b] Alterations.—Where, after ex- 
ecution and attestation, the will is al- 
tered by interlineations, the initials 
of the testator in the margin of the 
will opposite the interlineations are 
sufficient to render the interlineations 
valid.—Inm re Wingrova, 15 Jur. 95; 
In re Blewitt, 5 P.D. 116. 


63. Wells v. Lewis, 228 S.W. 3, 190 
Ky. 626; Knox’s Hstate, 18 A. 1021, 
131, Pa. 220, 17 ‘Am.S-R. 798, 6) RAS 
BIOs VON Ghoe sieey war Nhe KOely Ibiehkas ” rall 
Philippine 579; Page Wills § 172. 


[a] Signature “Ant Nanie” to a 
letter claimed as a_ testamentary 
writing was sufficient.. Wells v. Lew- 
is, 228 S.W. 3, 190 Ky. 626. 


64 Boone v. Boone, 169 S.W. 779, 
114 Ark. 69; Reed v. Hendrix’s Ex’r, 
201 S.W. 482, 180 Ky. 57, L.R.A.1918E 
423; Word v.-Whipps, 28 S.wWw. 161, 
16 Ky.L. 403; Succession of Brad- 
ford, 49 So. 972, 124 La. 44, 18 Ann. 
Cas. 766. 


[a] Thus (1) a testator’s signa- 
ture, toshis! will-as #3. WwW. Bradtor?: 
when his name in fact was “J. W. 
Bradford,’ was held sufficient. Suc- 
cession of Bradford, 49 So. 972, 124 
La. 44, 18 Ann.Cas. 766. (2) And the 
Slgnature 1A. JV RDDS, sor Ae oe 
Whipps,”’ has been held a sufficient 
signature. Word v. Whipps, 28 S.W. 
151, 16 Ky.L. 403. 


65. Succession of Bradford, 49 So. 
972, 124 La. 44, 18 Ann.Cas. 766. 


66. In re Larson’s Estate, 170 N. 
W. 348, 141 Minn. 373. 


67. Sheehan v. Kearney, 21 So. 41, 
82 Miss. 688, 35 L.R.A. 102; Plate’s 
Estate, 23 A. 1038, 148 Pa. 55, 60, 33 
Am.S.R. 805; In re Iverson’s Estate, 
273 RP. 684, 39 Wyo. 482, 64 A.L.R. 
2038. 


68. Reed v. Hendrix’s Ex’r, 201 S. 
W. 482, 180 Ky. 57, L.R.A.1918E 423; 


In re Redding, 2 Rob.Eccl. 339, 163 
Reprint 1338; In re Douce, 2 Swab.& 
Praew593, 164" Reprinvwey i277 sine 


Clarke, 1 Swab.&Tr. 22, 164 Reprint 
611. 

[a] Reason is that it is the iden- 
tity of the individual that is ma- 
terial, and not the name, the name 


being simply one of the numerous 
means by which the identity is estab- 
lished, and, the identity being estab- 
lished, the name is of no importance. 
Reed v. Hendrix’s Ex’r, 201 S.W. 482, 
180 Ky. 57, L.R.A.1918E 423. 


[b] Rule applied: (1) Where the 
testatrix used her maiden name in- 
stead of her married name. In re 
Clarke, 1 Swab.&Tr. 22, 164 Reprint 
611. (2) Where the testatrix, a mar- 
ried woman, used the name of her 
first husband instead of the name of 
the husband she had at the date of 


the will. In re Glover, 11 Jur. 1022. . 
Bs Ripoll v. Morina, 12 Rob. (La.) 
70. In re Bullivant’s Will, 88 A. 


1093, 82 N.J.Eq. 340, 341, 51 L.R.A. 
N.S. 169, Ann.Cas.1915C 72. 


“Can a testator adopt as his sign 
his own sign-manual made at the foot 
of the will before its completion? 
We see no reason why he may not do 
so aS well as adopt a mark, an en- 
graved signature, or a false name, as 
held in the cases cited by Jarman. 
The important thing is that the will 
should be complete at the time of 
publication and attestation.” In re 
Bullivant’s Will, supra. 


[a] Rule applied.—Where an in- 
terlineation was made in a will after 
it was subscribed by the testator, but 
before it was published or the signa- 
ture acknowledged, the will with the 
interlineation, as subsequently pub- 
lished and acknowledged, was “sign- 
ed” by testator, although he did not 
again subscribe his name thereto. In 
re Bulltvant’s Will, 88 A. 1093, 82 N. 
J.Eq. 340, 51 L.R.A.N.S. 169, Ann.Cas. 
TOTS Co7 2% 


71. In re Horsford, L.R. 3 P.&D. 
211; Cooke v. Lambert, 32 L.J.P.D.& 
Adm. 93. 
reas In re West, 32 L.J.P.D.&Adm. 

73. Ginder v. Farnum, 10 Pa. 98; 


Goethe v. Browning, 143 S.E. 362, 146 
S.C. 7; Martin v. Hamlin’s Ex’rs, 35 
§.C.L. 188, 53° Am:D. 673%) Pearson 
v. Whightman; 8 S:.C.1k 336, 12) Asm 
D. 636; Dearing vy. Dearing, 111 S.H. 
ASG plsa Wada Less 


74 See case infra this note. 


[a] In the Philippines it is ex- 
pressly provided by statute that the 
testator shall sign each page of the 
will at the left margin, and it is not 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 284-285] 


mates the instrument and makes it a will.7° 
second signature affixed after the will has been duly 
executed and has become a completed instrument is 
in the nature of an interpolation and forms no part 


of the will itself.7® 


[§ 285] (4) Signing by Mark’’—(a) In General. 
Under nearly all statutes prescribing formalities for 
the execution of wills, it is held that a signing by 
mark is a valid execution of the will.7§ 
cannot write his own name is not to be deprived of 


sufficient that the signature should 
appear upon each folio. Noncompli- 
ance with the statutory requirements 
totally vitiates the will. In re Sa- 
guinsin’s Estate, 41 Philippine 875. 


75. Evans’ Appeal, 58 Pa. 238; Ot- 
oe v. Middleton, 1 Leg.Gaz. (Pa.) 


76. Thomson v. Carruth, 107 N.E. 
395, 220 Mass. 77. 


77. Necessity for mark where tes- 
tator’s name is signed by another see 
infra § 288. 


78. Ala.—Schieffelin v. Schieffelin, 
28 So. 687, 127 Ala. 14; Bailey’s Heirs 
v. Bailey’s Ex’r, 35 Ala. 687. 


Ark.—Guthrie v. Price, 23 Ark. 396; 
In re Cornelius’ Will, 14 Ark. 675. 


Del.—Doe ex dem. Melvin v. Hallo- 
way, 7 Del. 527; Smith v. Dolby, 4 
Del. 350. 


Fla.—Ziegler vy. Brown, 150 So. 608. 


Ill. Cunningham vy. Hallyburton, 
174 N.E. 550, 342 Ill. 442; Bevelot v. 
Lestrade, 38 N.E. 1056, 153 Ill. 625; 
Robinson v. Brewster, 30 N.E. 683, 140 
IM. 649, 33 Am.S.R. 265. 


Ind.—Rook v. Wilson, 41 N.E. 311, 
142 Ind. 24, 51 Am.S.R. 163. 


Iowa.—Scott v. Hawk, 77 N.W. 467, 
107 Iowa 723, 70 Am.S.R. 228. 


Kan.—Ahnert v. Ahnert, 160 P. 201, 
98 Kan. 768. 
Ky.—Reed v. Hendrix’s Ex’r, 201 S. 


W. 482, 180 Ky. 57, L.R.A.1918E 423; 
Garnett v. Foston, 91 S.W. 668, 122 
Ky. 195, 28 Ky.L. 1119, 121 Am.S.R. 
456, 11 Prob.Rep.Ann. 473; Upchurch 
v. ‘Upchurch, 16 B.Mon. 102. 


Md.—Robinson v. Jones, 65 A. 814, 
105 Md. 62; Reavers’ Appeal, 54 A. 
875, 96 Md. 735, 94 Am.S.R. 610, 12 
Prob.Rep.Ann. 796 mem. 


Mass.—Chase vy. Kittredge, 87 Am. 
D. 687, 11 Allen 49; Nickerson vy. Buck, 
12 Cush. 332; 


Mich.—MecGinnis  v. 
Mich. 375. 


Minn.—In re Jernberg’s Estate, 190 
N.W. 990, 153 Minn. 458; In re Tier- 
ney = Estate, 114 N.W. 838, 103 Minn. 


Miss.—Sheehan v. Kearney, 21 So. 
41, 82 Miss. 688, 35 L.R.A. 102. 


Mo.—Stephens v. Stephens, 31 S.W. 
792, 129 Mo. 422, 50 Am.S.R. 454; St. 
Louis Hospital Ass’n v. Williams’ 
Adm’r, 19 Mo. 609. 


Neb.—Thompson v. Thompson, 68 
INAWi To 49 aNeps 15%, L brob.Rep, 
Ann. 111. 


N.J.—Campbell v. McGuiggan, 
A. 3838. 


N.Y.—Jackson v. Jackson, 39 N.Y. 
153; In re Corcoran’s Will, 129 N.Y.S. 


Dempsey, 27 


34 


165, 145 App.Div. 129; Butler v. Ben- 
son, 1 Barb. 526; In re Stegman’s 
Walle 2340 Niyos. 209,.435 Misc. 745 


{aff 235 N.Y.S. 890, 227 App.Div. 647]; 
In re Klinzner’s Will, 130 N.Y.S. 1059, 
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But a 


is necessary.*° 


the right to make his will.”?® 
But it is, of course, essential that 
a mark should be intended to be in lieu of a signa- 
ture,*! made for the purpose of executing the will,®? 
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No particular mark 


and that the testator should distinetly so declare,** 


unless otherwise provided by statute.** 
ing is by mark, it is not necessary that the name of 
the testator should appear on the face of the will,*® 
or be attached to the mark which he makes as his 
Where the testator makes his mark, 
that is the signature required by statute and is a 


“A man who nature.*® 


71 Misc. 620; Matter of Beneventano, 
77 N.Y.S. 651, 838 Mise. 272; Chaffee v. 
Baptist Missionary Convention, 10 
Paige 85, 40 Am.D. 225; Hartwell v. 
McMaster, 4 Redf.Surr. 393; 


son’s Will, 2 Redf.Surr. 32. 


Or.—In re Heaverne’s Estate, 246 
P. 720, 118 Or. 308; Moreland v. Bra- 
dy, 8 Or. 308, 34 Am.R. 581; Pool v. 
Buffum, 3 Or. 438. 


Philippine.—De Gala v. Gonzales, 
53 Philippine 104; Leano v. Leano, 30 


Simp- 


Philippine 612. 


R.I.—Sprague v. Luther, 8 R.I. 252. 


S.C.—Ray vy. Hill & Archer, 34 S.C. 
L. 297, 49 Am.D. 647; Adams v. Chap- 
lin, 10 S.C.Eq. 265. 


Va.—Rosser v. Franklin, 6 Gratt. 
C4 WVieie)) | 2p Aun DOT: 


Wash.—Points v. Nier, 157 P. 44, 91 


Wash. 20; Wilson v. Craig, 151 P. 
1179, 86 Wash. 465, -Ann.Cas.1917B 
871. 


Wis.—In re Mueller’s Will, 205 N. 
W. 814, 188 Wis. 183, 42 A.L.R. 951; 
In re Jenkins’ Will, 43 Wis. 610. 

Eng.—Baker v. Dening, 8 A.&WH. 94, 
35 B.C.L. 497,112 Reprint 771; Har- 
rison v. Harrison, 8 Ves.Jr. 185, 
Reprint 324. 


Man.—Momberg v. Jones, 25 Dom. 


LR 1065 82) WEST. Lib Dloy sou Wiest. 
Wkly. 246, 270. 

Newfoundl.—Re Walsh, 7 New- 
foundl. 738. 

[a] In California the right to 


sign a will by mark is limited to per- 
sons who cannot write. In re QGuil- 
foyle; 34) Pathos, 16, Calo y Syaa sake. 
A. 370; In re Flannery’s Will, 24 
Pa. 502 (stating California law). 


[b] In Louisiana the mark of a 
person who is incapable of writing is 
a sufficient signature where certain 
formalities prescribed by statute are 
complied with. See infra § 286. 


[c] Im Pennsytvania (1) under 
former statutes, it was held without 
qualification that a signature by 
mark was of no effect and that a will 
so signed was void. Barr vy. Gray- 
bill, 13 Pa. 396; Greenough v. Green- 
ough, 11 Pa. 489, 51 Am.D. 567;. Asay 
Vv, (Hoover, 5 Pa. 225 145 AmiDyc7 1s. 
(2) Under statutes now in force, a 
signature by mark, if the testator is, 
for any reason, unable to write, is 
sufficient, _provided formalities pre- 
scribed by the statutes are complied 
with. See infra § 286. 


79. Chase v. Kittredge, 
(Mass.) 49, 53, 87 Am.D. 6 


80. Rook v. Wilson, 41 N.E. 311, 
142 Ind. 24, 26, 51 Am.S.R. 163; Mat- 
ter of Beneventano’s Will, 77 N.Y.S. 
651, 38 Misc. 272. 

“Any mark used by the testator to 
stand for his name and show his as- 
sent to the will would be sufficient.” 
Rook v. Wilson, supra. 


[a] Thumb mark.—The placing of 
a thumb mark by the testator in the 
center of his name as written on all 


11 Allen 
87. 


When sign- 


the pages of the will is sufficient. 
Dolar v. Dancin, 55 Philippine 479; 
De Gala v. Gonzales, 53 Philippine 
104. 


81. Everhart v. Everhart, 34 F. 82, 
85; Matter of Beneventano’s Will, 77 
N.Y.S. 651, 38 Mise. 272. 


“When there is no name written, 
or anything indicating who made the 
mark, and especially when the mark 
is made at an unusual place for the 
Signature, it ought to require very 
satisfactory evidence that the mark 
was intended by the testator as his 
signature, or as a substitute for it.” 
Everhart v. Everhart, supra. 


82. Plate’s Estate, 23 A. 1038, 148 
Pa. 55, 33 Am.S.R. 805. 


83. Matter of Beneventano’s Will, 
WG ING YeS-2 6513 Se Musee 2uio: 


84 See infra § 286 text and notes 
98-10. 


85. Bailey’s Heirs v. Bailey’s Ex’r, 
35 Ala. 687; Matter of Bryce, 2 Curt. 
Eecl. 325, 163 Reprint 427. 


86. Ala.—Bailey’s Heirs -v. 
ley’s Ex’r, 35 Ala. 687. 


Cal.—In re Guilfoyle, 31 P. 553, 96 
Cal. 5985 22 ERAS 3702 


Ill— Cunningham y. Haltyburton, 
174 N.E. 550, 342 Ill. 442. 


A. Ve" Hawks Ul SNE 
467, 107 Iowa 723, 70 Am.S.R. 228, 4 
Prob.Rep.Ann. 255. 


Neb.—Thompson yv. Thompson, 
N.W. 372, 49 Neb. 157, 162. 


Ea apd goo v. Jackson, 39 N.Y. 


Wash.—Points y. Nier, 
91 Wash. 20. 


“The statute is not to be so con- 
strued as to require the words com- 
posing the name of the illiterate tes- 
tator to be written at the end of the 
will, either by himself or some other 


Bai- 


68 
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person by his direction.” Thompson 
v. Thompson, supra. 
[a] Memorandum concerning’ 


mark.—The mark is the subscription 
required by the statute. SANG) sat 
would be effectual as such even 
though no one made the written mem- 
orandum thereof around such mark. 
Such memorandum is useful and im- 
portant, not only as a guide to the 
memory of witnesses and a cotem- 
poraneous declaration of the purpose 
of the mark, and that it was made by 
the testator, but as a_ protection 
against fraud; but it is not of the es- 
sence of the ‘execution. When it is 
necessary to prove the execution of 
an instrument by a ‘marksman,’ the 
proof is evidence of the making of 
the mark; the writing of the name 
around it is no essential part of the 
evidence. It follows that whether the 
testator expressly directed such 
memorandum to be made or not, is 
wholly immaterial. : And 
whether the memorandum was made 
before or after the making of the 
mark is also unimportant.” Jackson 
y. Jackson, 89 N.Y. 158, 159. 


656 [68 C.J.] 


sufficient execution of the will although the name 
of the testator is written around the mark either at 
or without the testator’s request,®? ahd if the name 
of the testator is written beside the mark made by 
him as a signature, the fact that there is a mistake 
in the name will not affect the validity of the exe- 
eution;*®® and although the testator’s name is, at 
his request, written around the mark made by him 
as his signature, it has been held not a signing for 
him by another person within a statute providing 
that any person who shall sign the testator’s name 
to a will shall subseribe his own name as a witness 
and state that he subscribes the testator’s name at 
his request, and a noncomphance therewith does not 
affect the validity of the will;*® the contrary of 
this last proposition, has, however, been held.®° 


[§ 286] (b) Inability To Write or Sign Name as 
Affecting Right To Sign by Mark. While the rule 
is not one of universal application,®? it has gen- 
erally been held under statutes prescribing formali- 
ties for the execution of wills that the sufficiency 
of a mark as a signature is not affected by the fact 
that at the time of making the mark the testator 
was capable of writing,®” although it has been said 
that the fact that a will of a person able to write is 
signed by mark calls for “great scrutiny” before ad- 
mitting it to probate.°? This rule is not affected by 
a general statute providing that in all cases where 
the written signature of any person is required by 
law it shall always be the proper handwriting of 
such person, or, in case he is unable to write, his 
proper mark or his name written at his request and 
in his presence.** 


In California the right to sign a will by mark is 
limited by statute to cases where the person cannot 
write, but in construing this statute it has been held 
that physical inability to write, although the testa- 


87. In re Cornelius’ Will, 14 Ark. Mo.—St. 


675; Jackson v. Jackson, 39 N.Y. 153; 
Moreland v. Brady, 8 Or. 303, 34 Am. 
R. 581; Pool v. Buffum, 3 Or. 438; 
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Louis Hospital Ass’n v. 
Williams’ Adm’r, 19 Mo. 609. 


N.Y.—In re Irving’s Will, 138 N.Y. 


MC as ere oe 
ae t 
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tor knew how to write, will authorize a signature by 
mark.®® 


In Louisiana the mark of a person incapable of 
writing is a sufficient signature to a will where he 
declares that he does not know how or is not able to 
sign, and an express mention of his declaration and 
of the cause that hinders him from signing is made 
in the will;°* but even a mark is unnecessary when 
the testator makes a declaration of inability and it 
is attested by a notary. The statute makes this the 
equivalent of signature.®? 


In Pennsylvania, under a statute providing that, if 
the testator is unable to sign his name for any rea- 
son other than the extremity of his last sickness, the 
will shall be subscribed in his presence, by his di- 
rection and authority, and to which he makes his 
mark or cross, unless incapacitated from doing so,*® 
a mark is sufficient if made by one who cannot sign 
for any reason.®® This provision, it was said, was 
intended to embrace cases where the testator is un- 
able to act, whether from lack of education or from 
physical weakness or disability; and it is not neces- 
sary to show that the testator had in the past been 
without power to sign his name, but the document 
is sustainable if he is without power presently to 
do so for other reasons,? such as loss of eyesight,* 
or the use of his hands.* If the other requiremenés 
of execution are present, the proof that at some pri- 
or time deceased could write will not make the stat- 
ute inapplicable.* Under this statute the testator’s 
name must be signed with his authority in his pres- 
ence and he must affix his mark. The direction, 
however, may be express, or it may be implied from 
the attending cireumstances;* and implied authority 
is shown by the placing of a mark by the testator on 
the paper after his name is written thereon.’ Never- 
theless, in order to establish implied authority in 


99. In re Carmello’s Estate, 137 A. 
734, 289 Pa. 554; Banks’s Estate, 15 
Pa.Dist.&Co. 257. And see cases infra 
notes 1-4. 


Wilson v. Craig, 150 P. 1179, 86 Wash. 
465, Ann.Cas.1917B 871. And see cas- 
es infra note 88. 


88. Bailey’s Heirs v. Bailey’s Ex’r, 
85 Ala. 687; Rook v. Wilson, 41 N. 
iy Sit, 142 Ind..24, 51 Am/-S.R. 1163; 
Long v. Zook, 13 Pa. 400; Matter of 
Douce, 2 Swab.&Tr. 593, 164 Reprint 
1127; Matter of Clarke, 1 Swab.&Tr. 
22, 164 Reprint 611. 


[a] Thus a will signed by the tes- 
tator by making his mark, and duly 
probated as his will, is not insuffi- 
cient because another than his given 
name is written thereon. Rook vy, 
Wilson, 41 N.E. 811, 142 Ind. 24, 51 
Am.S.R. 163. 


89. In re Cornelius’ Will, 14 Ark. 
675; Wilson v. Craig, 150 P. 1179, 86 
Wash. 465, Ann.Cas.1917B 871. 


90. Simpson v. Simpson, 27 Mo. 
288; St. Louis Hospital Ass’n v. Weg- 
man, 21 Mo. 17; Northcutt v. North- 
cutt, 20 Mo. 266; St. Louis Hospital 
Ass’n v. Williams’ Adm’r, 19 Mo. 609. 


91. See infra text and notes 95-8. 


92. Ala.—Bailey’s Heirs v. Bai- 
ley’s Ex’r, 35 Ala. 687. 

Mich.—In re Canterbury’s 
165 N.W. 747, 198 Mich. 743. 


Miss.—Sheehan v. Kearney, 21 So 
41, 82 Miss. 688, 35 L.R.A. 102. 


Hstate, 


S. 784, 153 App.Div. 728 [aff 101 N.E. 
1106, 207 N.Y. 765]; In re Stegman’s 
Will, 234. N.Y.S. 239, 183 Mise. 745 
[aff 235 N.Y.S. 890, 227 App.Div. 647]. 


Wis.—In re Mueller’s Will, 205 N. 
W. 814, 188 Wis. 188, 42 A.L.R. 951. 


Eng.—Baker v. Dening, 8 A.&E. 94, 
112 Reprint 771. 

Schouler Wills (2d ed) § 303. 

93. In re Stegman’s Will, 234 N.Y. 


S. 239, 133 Mise. 745 [aff 285 N.Y.S. 
890, 227 App.Div. 647]. 


94 In re Mueller’s Will, 205 N.W. 
814, 815, 188 Wis. 183, 42 A.L.R. 951. 
And see as sustaining this view Shee- 
han y. Kearney, 21 So. 41, 82 Miss. 
688, 35 L.R.A. 102. 


“The statute as to wills being one 
on a special subject and with a well- 
recognized construction given to its 
language, cannot be considered as 
limited by such general statutes.” 
In re Mueller’s Will, supra. 


95. In re Guilfoyle, 31 P. 553, 96 
Galiv598,022 1a. RAW 870: 

96. Succession of Gauthreaux, 139 
So. 322, 173 La. 993; Brand v. Baum- 
garden, 24 La.Ann. 628. 

97. Hennessey’s Heirs v. Woulfe, 
22 So. 394, 49 La.Ann. 1376. 


98. Wills Act June 7, 1917 (P. L. 
403) § 3. 


1. In re Carmello’s Estate, 137 A. 
734, 289 Pa. 554; In re Hughes’ Es- 
tate, 133 A. 645, 286 Pa. 466; In re 
Harsperger’s Estate, 91 A. 942, 245 
Pa. 569; In re Reilly’s Estate, 92 Pa. 
Super. 314. 


2. In re Carmello’s Estate, 137 A. 
734, 289 Pa. 554, 


3. Brehony v. Brehony, 137 A. 260, 
289 Pa. 267; Novicki v. O’Mara, 124 
A. 672, 280 Pa. 411. 


4. Girard Trust Co. v. Page, 127 A. 
458, 282 Pa. 174. 


5. In re Hughes’ Estate, 133 A. 
645, 286 Pa. 466. And see as sustain- 
ing view Main v. Ryder, 84 Pa. 217. 


6. In re Kelly’s Estate, 160 A. 454, 
306 Pa. 551; In re Hughes’ Estate, 
133 A. 645, 286 Pa. 466. 


7. In re Kelly’s Estate, 160 A. 454, 
306 Pa. 551; In re Hughes’ Bstate, 
133 A. 645, 286 Pa. 466; Novicki v. 
O’Mara, 124 A. 672, 280 Pa. 411. 


8. In _re Francis’ Bstate, 149 A. 
701, 299 Pa. 398; In re Carmello’s Es- 
tate, 137 A. 734, 289 Pa. 554; Girard 
Trust Co. v. Page, 127 A. 458, 282 Pa. 
174; Novicki v. O’Mara, 124 A, 672,' 
280 Pa. 411; In re Wilson’s Estate, 88 
Pa.Super. 556. 


[a]. Thus a will is sufficiently ex- 
ecuted under the act where it appears 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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another from the signing of a will in the testator’s 
presence, it must appear that the testator knew the 
nature of the document,® and that he saw, or was 
in a position to see, the signing of his name.?° 


[§ 287] (c) Assistance in Making Mark. The 
fact that the testator is physically assisted in mak- 
ing his mark does not affect the validity of the exe- 
eution of the will,t although when in health he 
could write.” The’ act is his own with the assistance 
of another, and not the act of another under author- 
ity from him.1* The extent of the aid given is im- 
material;1* and it is not necessary to prove an ex- 
press request from the testator for such assistance.?® 
One who assists the testator in signing his name by 
mark is not required to subscribe the will as a wit- 


17. 
[a] 


that the testator made an unsuccess- 
ful effort to sign his will, that his 
attorney then suggested that he 
should sign the testator’s name, and 
that the testator should affix his 
mark, that the testator consented to 
this and immediately thereafter plac- 
ed his mark on the paper, that the 


testator or the 
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See cases infra this note. 


In New Jersey (1) it has been 
held, under a statute providing that 
“the signature shall be made by the 
making thereof ac- 
knowledged by him in the presence of 
two witnesses,’ that it is not suffi- 
cient that the signature be made by 
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ness thereof by a statute providing that every per- 
son who shall sign the testator’s name to any will 
shall also subscribe his own name as a witness to 
the will.+® 


[§ 288] (5) Signing for Testator by Another— 
(a) In General. [t is a rule of very general, but 
not universal,'* application that it is not essential 
to the validity of a will that it be signed by the tes- 
tator himself.t® In most jurisdictions it has been 
uniformly held that the will may be signed for the 
testator, in his presence, by some one else at his re- 
quest or at his direction,'® and that, too, whether 
the testator is able to write his name or not,”° al- 
though it would undoubtedly be better that he should 
sign his own name if able to do so.?!_ The effect is 


Stevens v. Stevens, 3 N.Y.S. 131, 6 


Dem.Surr. 262. 


N.C.—In re Johnson’s Will, 109 S.E. 
Bion se NE Cumpaee 


Pa.—Brehony v. Brehony, 137 A. 
260, 289 Pa. 267; Vernon vy. Kirk, 30 
Pa. 218; Barr v. Graybill, 13 Pa. 396; 
Stricker v. Groves, 5 Whart. 386; In 


signature of the witnesses followed, 
and that all was done in the testa- 
tor’s presence. In re Francis’ Estate, 
149 A. 701, 299 Pa. 398. 


9. In re Hughes’ Estate, 286 Pa. 
466, 183 A. 645. 


10. In re Kelly’s Estate, 160 A. 
454, 306 Pa. 551; In re Hughes’ Es- 
tate, 133 A. 645, 286 Pa. 466. 


11. Cal.—In ‘re Clark’s Hstate, 149 
P. 828, 170 Cal. 418. 


Minn.—In re Jernberg’s Estate, 190 
N.W. 990, 153 Minn. 458. 


N.J.—Campbell v. McGuiggan, 34 
Aca Sos 


N.Y.—Jackson v. Jackson, 39 N.Y. 
153; Van Hanswyck v. Wiese, 44 
Barb. 494; In re Golicki’s Will, 190 
N.Y.S. 266, 116 Misc. 100. 


Pa.—In re Carmello’s Hstate, 137 A. 
734, 289 Pa. 554; Brehony iv. Breho- 
ny, 137 A. 260, 289 Pa. 267; In re Coz- 
zens’ Will, 61 Pa. 196; Vandruff v. 
Rinehart, 29 Pa. 232; In re Criscillo’s 
Estate, 13 Pa.Dist.&Co. 314. 


Wash.—Points v. Nier, 157 P. 44, 
91 Wash. 20, Ann.Cas.1918A 1046. 


Eng.—Wilson v. Beddard, 12 Sim. 
28, 35 Eng.Ch. 28, 59 Reprint 1041. 


Schouler Wills (2d ed) § 303. 


[a] Thus showing that an attor- 
ney, after preparing and reading the 
will to the testatrix, and determining 
that it was what she wanted, was 
told by her physician that she would 
be obliged to sign by mark, and that 
he thereupon wrote her name and she 
made her mark with assistance of the 
physician who supported her arm, 
was sufficient to show her unable to 
sign her name, and that it was sub- 
seribed by another at her direction 
and authority, within Wills Act June 
Mel Oe, ote ta pesos. Par St, [1920] 08 
8309) § 8, express direction and au- 
thority for signing by a person other 
than the testatrix being unnecessary 
under that section. Girard Trust Co. 
v. Page, 127 A. 458, 282 Pa. 174. 


12. In re Jernberg’s Estate, 190 
N.W. 990, 153 Minn. 458. 

Io. In) res Cozzens;) Will.).61) Pa. 
196. ; 

14. Brehony v. Brehony, 8 Pa.Dist. 


&Co. 601 [aff 137 A. 260, 289 Pa. 267]. 
15. In re Cozzens’ Will, 61 Pa. 196. 


16. Points v. Nier, 157 P. 44, 91 
Wash. 20, Ann.Cas.1918A 1046. 


another although in the presence and 
at the request of the testator. In re 
McElwaine’s Will, 18 N.J.Eq. 499, 503 
[appr Fritz v. Turner, 22 A. 125, 46 
N.J-Eq. 515]. (2) “The signing “re- 
quired by this statute must be held 
to be some signature, making some 
mark or signum upon the paper so as 
to identify and give efficacy to it by 
some act, and not by words merely.” 
In re McElwaine’s Will, supra. 


18. See cases infra notes 19, 20. 


19. U.S.—Welch v. Kirby, 255 F. 
451, 166 C.C.A. 527 [cert den 39 S.Ct. 


386, 249 U.S. 612, 63 L.Ed. 801]; Ever- 
hart v. Everhart, 34 F. 82. 
Ala.—Goldsmith v. Gates, 88 So. 


861, 205 Ala. 632; Riley v. Riley, 36 
Ala. 496; Armstrong’s Ex’r v. Arm- 
strong’s Heirs, 29 Ala. 538. 


Pe as a ke ea v. Wilkins, 17 Ark. 


Cal.—In re Holloway’s Estate, 235 
P.. 1012; 195° Cal. 711s "In re Mullin’s 
Estate, 42 P. 645, 110 Cal. 252. , 


Del.—Doe ex dem. Melvin vy. Hallo- 
way, 7 Del. 527. 


Ill.—Thornton v. Herndon, 145 N.E. 
603, 314 Ill. 360; Flynn v. Flynn, 119 
N.E. 304, 283 Ill. 206, Ann.Cas.1918E 
1084; Histon v. Montgomery, 90 N.E. 
8, 242 Ill. 348, 26 L.R.A.N.S. 420. 


Pee a v. Berrier, 81 Ind. 1. 


wa.—In re Johnson’s Estate, 229 
NW. 261, 209 Iowa 757. 


25 ya: 763, 77 S.W. 717, 25 Ky.L. 
1269. 


Aveta ea v. Stafford, 12 La. 
Mass.—Steele v. Marble, 109 N.E. 


357, 221 Mass. 485. 


Mich.—In re Canterbury’s Estate, 
165 N.W. 747, 198 Mich. 743; In re 
Kohn’s!’ Estate; 137. Nw. 735, 172 
Mich. 342. 


Miss.—Sheehan vy. Kearney, 21 So. 
SEO SAF MISSs. CS Sin comb ecAw: O02: 


Mo.—St. Louis Hospital Assoc. v. 
Williams’ Adm’r, 19 Mo. 609. 


Neb.—Isaac v. Halderman, 107 N. 
W. 1016, 76 Neb. 828; Elliott v. El- 
liott, 92 N.W. 1006, 3 Neb. (Unoff.) 
832. 

N.Y.—Robins v. Coryell, 27 Barb. 
556; Butler v. Benson, 1 Barb. 526; 
Merchant’s Will, Tuck. Surr. 151; 


re Vosburg’s Will, 9 Pa.Co. 243. 


Philippine.—Villaflor v. Tobias, 53 
Philippine 714; Macapinlac v. Alimu- 
rong, 16 Philippine 41; Tuason v. 
Velasquez, 14 Philippine UicM lee Ti Dp. 
parte Ondevilla, 13 Philippine 470; 
Ex parte Arcenas, 4 Philippine 700. 


S.C.—Ex p. Leonard, ae S.E. 216, 
39 °S.C. 518, 22 L: R.A. 30 


Tex.—Trezevant v. Rains, 19 S.W. 
567 [rev on other grounds 23 S.W. 
890, 85 Tex. 329]. 


Wash.—Higgins v. Nethery, 70 P. 
489, 30 Wash. 239. 
Wis.—In re Jenkins’ Will, 43 Wis. 


610. 
Eng.—Edmonds v. Lewer, 11 Jur.N. 


S. 911: Matter of Elcock, 20 L.T.Rep. 
N.S. 757; Matter of Marshall, 13 L.T. 
Rep.N.S. 643. 


[a] Signing in presence of testa- 
tor.—(1) As the statutes require the 
signing of the wiil for the testatar 
to be made in his presence, a sign- 
ing, although requested by him, when 
made not in his presence, but two 
months after his death, is_insuffi- 
cient. Shutz’s Estate, 24 Pa,.Dist. 
474, 43 Pa.Co. 324. (2) Where the 
testatrix was blind, and the signing 
by proxy occurred in a room connect- 
ed by an open archway with the room 
occupied by the testatrix, so that she 
could have seen the same, had she not 
been blind, the execution was in the 
presence of the testatrix, as required 
by Rev. St. Mo. (1909) § 587. Welch 
Vo kuirby, 255 BY4515 a 66 CsCl Ar a2 7 
[cert den, 39 S.Ct. 386, 249 U.S. 612, 
63 L.Ed. 801). 


[b] Refusal by others present to 
sign for the testator at his request 
leaves the execution ineffective, as 
his request is not a substitute for 
the subscription. Stricker v. Groves, 


5 Whart. (Pa.) 386. 

20. Stricker v. Groves, supra; In 
re Vosburg’s Will,,9 Pa.Co. 243. 

21. Stricker v. Groves, 5 Whart. 
(Pa.) 386. 

[a] Suspicious circumstance.— 


Where a person is able to write his 
name, the writing of his signature by 
another to an alleged will is a sus- 
picious circumstance, which, on an 
allegation of fraud, justifies the court 
in directing an issue. In re Vosburg’s 
Will, 9 Pa.Co. 243. 


658 [68 C.J.] 


the same as though written by the testator himself,?? 
and it is not necessary for him to attach his mark 
to give validity to the will when so signed.?° If the 
statute so provides, the request or direction must 
be express,?4 and mere knowledge of the testator that 
his name is being signed by another,?* or that the 
signing was acquiesced in, or assented to, by the tes- 
tator will not be sufficient.2® It must appear that 
the testator gave direction to the third person for 
writing his name, consciously and explicitly, and in 
the free exercise of his faculties.27 But where the 
statute provides for the signing of the will by a 
third person “by his direction,” it is not necessary 
that there should be an express direction.*8 Any ex- 
pression or act signifying the desire to have the will 
signed is sufficient.2® While it may be wise as a 
practical matter that the one who signs the testator’s 
name also signs his own, this is not essential to the 
validity of the will, in the absence of a statutory 
requirement to that effect.2° But under a statute 
providing that any person who shall sign the tes- 
tator’s name to a will shall subscribe his own name 
as a witness and state that he subscribed the tes- 
tator’s name at his request, where the testator’s 
name is signed to his will by his direction and he does 
nothing more, thereby adopting such signature as 
his subseription, the person so signing for the testa- 
tor must also sign his own name as a witness and 
state that he signed the testator’s name at his re- 
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quest.3 


Agent signing his own name instead of testator’s. 
Under some statutes it has been held that the sign- 
ing of the will by the agent in his own name and not 
that of the testator will be sufficient;*? but under 
other statutes this has been held insufficient; the will 
must be signed in the name of the testator.** 


[§ 289] (b) By Attesting Witness. An attest- 
ing witness may properly sign the testator’s name 
for him.?4 Statutes sometimes provide that one 
who signs the testator’s name to a will shall also sign 
his name as a witness to the will.*® These statutes 
are mandatory, and a noncompliance therewith in- 
validates the will,?® unless the statute expressly pro- 
vides that such noncompliance shall not affect the 
validity of the will,** or unless the statute although 
imposing a penalty for noncompliance therewith 
provides that such noncompliance shall not affect 
the validity of the will.°§ 


[§ 290] (c) By Beneficiary under Will. The 
signing of the testator’s name to the will by a benefi- 
ciary therein will not invalidate it if it be already 
shown that the beneficiary acted at the testator’s re- 
quest.2° But this circumstance casts a suspicion on 
the document, and places the burden on the benefi- 
ciary to prove clearly that the testator understood 
the instrument and signed it voluntarily and know- 


22. Herbert v. Berrier, 81 Ind. 1; 
In re Canterbury’s Estate, 165 N.W. 
747, 198 Mich. 743. 


[a] Presumption of due execution 
applies as well where the signature 
has been affixed by the testator’s di- 
rection as where he signed person- 
diva Clerya v., barry.clakt, 2b It) Coc. 


23. Sechrest v. Edwards, 4 Metce. 
(Ky.) 163; In re Canterbury’s Es- 
tate, 165 N.W. 747, 198 Mich. 743. 


24. Waite v. Frisbie, 47 N.W. 1069, 
45 Minn. 361 [aff 51 N:W. 217, 48 
Minn. 420]; In re McCoy’s Will, 89 N. 
W. 665, 64 Neb. 150, 7 Prob.Rep.Ann. 
599; Murry v. Hennessy, 67 N.W. 
470, 48 Neb. 608; Vernon v. Kirk, 30 
Pa. 218; Perry v. Elio, 29 Philippine 
134; Caluya v. Domingo, 27 Philip- 
pine 330; Barut v. Cabacungan, 21 
Philippine 461. 


r [a] Request held sufficient.—(1) 
The words “You will have to sign it 
for me,” addressed by the testator to 
the person drafting the will, is a suf- 
ficient request. Isaac v. Halderman, 
107 N.W. 1016, 76 Neb. 823. (2) And 
a request to sign the testator’s name, 
accompanied with the mention of his 
name in full, is sufficient. Stevens v. 
Stevens, 3 N.Y.S. 131, 6 Dem.Surr. 
262, 14 Prob.Rep.Ann. 405 note. (3) 
Where a scrivener asked the testator 
if the nurse should sign, and he said 
“Yes,” the signing is done under his 
express direction. Steele v. Marble, 
109 N.E. 357, 221 Mass. 485. 


[b] Direction by gestures to sign 
testator’s name must be as unambig- 
uous as words. Waite v. Frisbie, 47 
N.W. 1069, 45 Minn. 361 [aff 51 N.W. 
217, 48 Minn. 420]. 

25. Waite v. Frisbie, supra; Murry 
v. Hennessy, 67 N.W. 470, 48 Neb. 608. 


26. Murry v. Hennessy, supra. 


27. In re McCoy’s Will, 89 N.W. 
665, 64 Neb. 150. 
28. Welch v. Kirby, 255 F. 451, 166 


C.C.A. 527 [cert den 39 S.Ct. 386, 249 
ULS> 622763) hd 801i St... wouis 
Hospital Ass’n v. Williams’ Ex’r, 19 
Mo. 609. 


29. Welch v. Kirby, 255 F. 451, 166 
C.C.A. 527 [cert den 39 S.Ct. 386, 249 
U.S. 612, 68 L.Ed. 801]. 


30. Caluya v. Domingo, 27 Philip- 
pine 330; Barut v. 
Philippine 461, 464 [crit as dictum 
statement to the contrary in Ex parte 
Arcenas, 4 Philippine 700]; Abaya v. 
Zalamero, 10 Philippine 551. 


“The name of a person who is un- 
able to write may be signed by an- 
other by express direction to any in- 
strument known to the law. There is 
no necessity whatever, so far as the 
validity of the instrument is concern- 
ed, for the person who writes the 
name of the principal in the document 
to sign his own name also. As a mat- 
ter of policy it may be wise that he do 
so inasmuch as it would give such 
intimation as would enable a person 
proving the document to demonstrate 
more readily the execution by the 
principal. But as a matter of essen- 
tial validity of the document, it is un- 
necessary. The main thing to be es- 
tablished in the execution of the will 
is the signature of the testator. If 
that signature is proved, whether it 
be written by himself or by another at 
his request, it is none the less valid, 
and the fact of such signature can 
be proved as perfectly and as com- 
pletely when the person signing for 
the principal omits to sign his own 
name as it can when he actually 
signs.” Barut v. Cabacungan, supra. 


pa In re Cornelius’ Will, 14 Ark. 


32. In re Clark, 2 Curt.Eccl. 329, 
163 Reprint 428; Re Deeley & Green, 
64 Ont.L. 535, [19380] 1 Dom.L.R. 603 
(both decided under a statute requir- 
ing a will to be “signed at the foot 
or end thereof by the testator or by 
some other person in his presence and 


Cabacungan, 21) 


by his direction”). 


33. Guison v. Concepcion, 5 Philip- 
pine 551; Ex parte Arcenas, 4 Philip- 
pine 700; Ex p. Santiago, 4 Philippine 
692 (all decided under a statute re- 
quiring that a will must be signed “by 
the testator, or by the testator’s name 
written by some other person, in his 
presence and by his express direc- 
tion’). 

34. Ala.—Goldsmith v. Gates, 88 
So. 861, 205 Ala. 632; Riley v. Riley, 
386 Ala. 496. 


Ark.—Bocquin v. Theurer, 202 S.W. 
845, 133 Ark. 448. 

Ind.—Herbert v. Berrier, 81 Ind. 1. 

N.Y.—Robins v. Coryell, 


556; Stevens v. Stevens, 3 N.Y.S. 131, 
6 Dem.Surr. 262. 


Okl.—In re Mimey’s Estate, 299 P. 
199, 149 Okl. 85. 

S.C.—Ex parte Leonard, 18 S.E. 216, 
SOS. DS 2am AS S02. 


Eng.—Matter of Bailey, 1 Curt.Eccl. 
914, 163 Reprint 316; Smith v. Harris, 
1 Rob.Eccl. 262, 163 Reprint 1033. 

35. 
states; 


See statutes of the several 
and cases infra this section. 


36. In re Cornelius’ Will, 14 Ark. 
675; Northcutt v. Northcutt, 20 Mo. 
266; St. Louis Hospital Assoe. vy. Wil- 
liams’ Adm’r, 19 Mo. 609; McGee vy. 
Porter, 14 Mo. 611. 


37. In re Dombrowski’s Estate, 125 
P. 2338, 168 Cal. 290; In re Me-hun- 
kah’s Estate, 189 P. 867, 78 Okl. 214; 
Wattenbarger v. Wattenbarger, 135 P. 
11:41, 39 Ok]. 531. 

Effect of statutory requirements 
where testator also makes his mark 
see supra § 285. 


“38. Hollenbeck v. Van Valken- 
burgh, 5 How.Pr. (N.Y.) 281. 


39. Walker v. Verble, 5 Tenn.Civ. 
AZ 651. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


27 Barb. | 


- 
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ingly.*° 


[§ 291] (6) Signing with Assistance of Another. 
The signature is not rendered invalid by the fact 
that another guided the hand of the testator 
when he signed the will.4t This is not in violation 
of a statute requiring the will to be signed at the 
end thereof,*? and the extent of the aid does not 
affect the validity of the signature if the signing is 
in any degree an act of the testator, acquiesced in 
and adopted by him.*® Such act is the testator’s 
own, performed with the assistance of another, and 
not the act of another done under the authority of 
the testator;#* and in consequence a statute provid- 
ing that every person who shall sign the testator’s 
name to any will by his direction shall subscribe his 
own name as a witness to such will, and state that 
he subscribed the testator’s name at his request, has 
no application, and a noncompliance therewith does 
not affect the validity of the will.4® In order to up- 
hold the validity of such signature it is not neces- 
sary that an express request for the assistance be 
-given.*® It may be inferred from the circumstane- 
es of the case.47 It is necessary, however, that it 
should appear that the testator, at the time of re- 
questing or receiving the aid in the signing of the 
instrument, had the present volition to affix the sig- 
nature, and was aware and fully cognizant of the 
details of the instrument of will or testament to 
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which he, by the aid of the other, was affixing his 
signature.*8 A will is not legally executed if the tes- 
tator’s signature is procured by some one else hold- 
ing his hand, and if he is not in a condition to know 
what is being done.*® 


[§ 292] (7) Seal or Stamp as Signature. While 
it was held in some of the earlier decisions that the 
affixing of a seal to a will was a signing thereof,®° 
later decisions have reached a contrary conclusion.®* 
Affixing and impressing at the foot of a will at the 
testator’s request of a stamp with his name on it, 
which he had made for his usual signature because 
his hand was paralyzed, is a sufficient signing of the 
will.®? 


[§ 293] c. Time of Signing. Much conflict of au- 
thority exists as to whether the signing of the will 
by the testator before signing by the witnesses is in- 
dispensable to its validity. In England the rule is 
settled by a long line of decisions, among which is 
a decision of the house of lords, that to give valid- 
ity to the will the signing by the testator must pre- 
cede in point of time the signing by the witnesses, 
and that, if one or all of the witnesses sign before 
the testator affixes his signature, the will is void.®* 
This rule admits of no exceptions or qualifications 
whatever,°* and has been followed in Canada,®® and 


40. Walker v. Verble, supra. 


41. U.S.—Stevens v. Vancleve, 23 
F.Cas.No. 13,412, 4 Wash.C.C. 262. 


Ala.—Goldsmith v. Gates, 88 So. 
861, 205 Ala. 632. 


Ark.—vVines v. Clingfrost, 21 Ark. 
309. 


Cal.—In re Holloway’s Estate, 235 
Py Lo12, 195+Cal. 71d. 


Minn.—In re Allen’s Will, 25 Minn. 
39. 


Miss.—Sheehan v. Kearney, 
41, 82 Miss. 688, 33 L.R.A. 102. 


Mont.—In re Miller’s Estate, 97 P. 
935, 37 Mont. 545. 


Neb.—In re Lodge’s Estate, 243 N. 
W. 781, 123 Neb. 531. 


Nev.—In re Gordon’s Estate, 161 P. 
717, 40 Nev. 300. 


No. rita. ve ‘Durner, 22), Ay 125; 
46 N.J.Eq. 515 [rev on other grounds 
in 25 A. 963, 49 N.J.Eq. 343]. 


N.Y.—In re Barger’s Will, 231 N.Y. 
S. 188, 225 App.Div. 674; In re Kear- 
ney’s Will, 74 N.Y.S. 1045, 69 App.Div. 
481; Rollwagen v. Rollwagen, 3 Hun 
121, 5 Thomps.&C. 402 [aff 63 N.Y. 
504]; In re Bitzer’s Will, 208 N.Y.S. 
824, 124 Misc. 432+ In re Knight’s Will, 
HOLPNEN Seb LiSs ola MSO; g 500: Ini re 
Baumann’s Will, 148 N.Y.S. 1049, 85 
Misc. 656, 12 Mills Surr. 88. 


Or.—In re Heaverne’s Estate, 246 P. 
720, 118 Or. 308. 


Pa.—Brehony v. Brehony, 137 A. 
260, 289 Pa. 267; In re Hopkins’ Es- 
tate, L20,A. 807, 277 Ba. 157; McClure 
v. Redman, 107 A. 25, 263 Pa. 405; 
Vandruff v. Rinehart, 29 Pa. 232 
{overr Pricket’s Estate, 1 Phila. 306]; 
Kirby’s Estate, 9 Kulp 345; Shot- 
well’s Est., 11 Pa.Co. 444; In re Shot- 
well’s Estate, 3 Lack.Jur. 405. 


R.I.—Wood v. Rhode Island Hos- 
Ditals Prust Co:t6l Ay T5%5 27 Ral. 295. 


Tex.—Trezevant v. Rains, 19 S.W. 
567 [rev on other grounds 23 S.W. 
890, 85 Tex, 329]. 


21 So. 


Wash.—In re Adams’ Estate, 206 P. 
947, 120 Wash. 189. 


W.Va.—MeMechen v. McMechen, 
17 W.Va. 683, 41 Am.R. 682. 


Eng.—Wilson v. Beddare, 12 Sim. 
28, 35 Eng.Ch. 25, 59 Reprint 1041. 


Ont.—Newcombe y. Evans, 12 Ont. 
W.N. 266. 


“The fact that the testator was as- 
sisted, because of physical defect or 
weakness, in writing his signature to 
the will, makes it none the less his in- 
dividual, conscious, and voluntary act, 
if the testator was so conscious of 
the act and its effect or the attending 
circumstances and surroundings were 
such as to show that it was his con- 
scious, voluntary, individual act.” 
Goldsmith y. Gates, 88 So. 861, 862, 
205 Ala. 632. 


42. Brehony v. Brehony, 137 A. 260, 
289 Pa. 267. 


[a] Assistance immaterial 
Whether a testator can write at all 
makes no difference in determining 
the validity of a will, nor does it mat- 
ter whether he is so stricken that he 
cannot write, or can write only with 
difficulty. Where testator’s mental 
conception is entirely clear and he de- 
sires to sign the will, but his physical 
powers unassisted will not permit it, 
and such assistance is called in, the 
incident of assistance becomes imma- 
terial so long as there is a conscious 
wish of the testator that his hand 
should make the signature. His par- 
ticipation in the slightest degree, or 
acquiescence in or adoption of the sig- 
nature is sufficient. Brehony v. Bre+ 
hony, 137 A. 260, 289 Pa. 267. 


43. In re Bitzer’s Will, 208 N.Y.S. 
824, 124 Misc. 432. 


44. U.S.—Stevens v. Vancleve, 23 
F.Cas.No. 18,412, 4 Wash.C.C. 262. 


N.Y.—In re Knight’s Will, 150 N.Y. 
Seber 87 Mise. 577, 12 Mills Surr. 


Syne a ean v. Rinehart, 29 Pa. 
232. 


_R.I.—Wood v. Rhode Island Hos- 
pital Trust Co., 6Le AS To4,02i Rebeegos 


Wash.—In re Adams’ Estate, 206 P. 
947, 120 Wash. 189. 


45. In re Heaverne’s Estate, 246 P. 
720, 118 Or. 308; In re Adams’ Estate, 
206 P. 947, 120 Wash. 189. 


Sie Vandruff v. Rinehart, 29 Pa. 


47. McMechen v. McMechen, 17 W. 
Va. 688, 41 Am.R. 682. 


48. In re Gordon’s Estate, 161 P. 
717, 40 Nev. 300. 


49. Whitsett v. Belue, 54 So. 677, 
172 Ala. 256. 


50. Lemayne v. Stanley, 3 Lev. 1, 
83 Reprint 545; Warneford v. Warne- 
ford, 2 Str. 764, 98 Reprint 834. 


51. Wright v. Wakeford, 17 Ves.Jr, 
454, 34 Reprint 176; Ellis v. Smith, 1 
Ves.Jur. 11, 30 Reprint 205; Smith v. 
Evans, 1 Wils.C.P. 313, 95 Reprint 636. 


52. Matter of Jenkyns, 9 Jur.N.S. 
311; Jenkyns v. Gaisford, 3 Swab. 
& Tr. 93, 164 Reprint 1208. 


[a] Reason for rule.—(1) This 
holding was based on the theory that 
such signing was equivalent to sign- 
ing by mark (Jenkyns vy. Gaisford, 3 
Swab.&Tr. 93, 164 Reprint 1208), (2) 
which, as elsewhere shown, is a suffi- 
cient signing (see infra § 285). 


53. Hindmarsh vy. Charlton, 8 H.L. 
Cas. 160, 11 Reprint 388; Matter of 
Arthur, L.R. 2 P.&D. 273; Cooper v. 


Bockett, 3 Curt.Hecl. 648, 163 Reprint 
855; Pennant v. Kingscote, 3 Curt. 
Eccl. 642, 163 Reprint 853; Moore vy. 
King, 3 Curt.Hccl. 243, 163 Reprint 
716; Matter of Byrd, 3 Curt.Eccl. 117, 
163 Reprint 674; Matter of Simmonds, 
38 Curt.Eccl. 79, 163 Reprint 661: Mat- 
ter of Olding, 2 Curt.Eccl. 865, 163 
Reprint 611; Matter of Allen, 2 Curt. 
Eccl. 331, 163 Reprint 429; Shaw v, 
Neville, 1 Jur.N.S. 408; Hudson vy. 
erases 1 Rob.Eccl. 14, 163 Reprint 

54. 


55. 


See cases supra note 53. 
Rose v. Bouck, 2 Alta.L. 263; 
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also in many American states,5® the view being tak- 
en that the attestation of witnesses is “of a past 
transaction,”>* and that, until the signature of the 
testator has been affixed to the will, there is nothing 
to attest,°> and that, for some period, longer or 
shorter, as the case may be, those signatures certify 
In applying the rule it was held 
that it is of no consequence that the signing by the 


what is not true.®® 
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testator and the signing by the witnesses are a part 


Chesline v. Hermiston, 62 Ont.L. 575, 
[1928] 4 Dom.L.R. 786. 


56. Ga.—Shewmake v. Shewmake, 
87 S.E. 1046, 144 Ga. 801; Lane~—v. 
Lane, 54 S.E. 90, 125 Ga. 386, 114 Am. 
S.R. 207, 5 Ann.Cas. 462 and note, 12 
Prob.Rep.Ann. 284; Brooks v. Wood- 
son, 13 S.BE. 712, 87 Ga. 379, 14 L.R.A. 
160 and note; Duffie v. Corridon, 40 
Ga. 122. 


Ind.—Reed v. Watson, 27 Ind. 443. 
But see Harmening v. Harmening, 150 
N.E. 376, 84 Ind.App. 459 (stating that 
what was said in Reed v. Watson, 
supra, was merely dictum, and hold- 
ing, in accordance with a view stated 
in a later paragraph of text [see in- 
fra text and note 61], that the order 
of signing the will is immaterial pro- 
vided it is signed as one continuous 
transaction by the testator and wit- 
nesses in the presence of each other). 


Mass.—Barnes v. Chase, 94 N.E. 
694, 208 Mass. 490; Marshall v. 
Mason, 57 N.E. 340, 176 Mass. 216, 79 
Am.S.R. 805, 5 Prob.Rep.Ann. 613; 
Mendell v. Dunbar, 47 N.B. 402, 169 
Mass. 74, 61 Am.S.R. 277; Chase v. 
Kittredge, 11 Allen 49, 87 Am.D. 687. 


N.J.—In re Cook’s Estate, 166 A. 
32, 113 N.J.Eq. 225; In re Halton’s 
HBstate, 161 A. 809, 111.N.J.Eq. 143; 
‘In re Sutterlin’s Will, 132 A. 115, 99 
N.J.Eq. 363 [rev 128 A. 624, 98 N.J. 
Eq. 307]; Bioren v. Nesler, 78 A. 201, 
77 N.J.Eq. 560; Lacey v. Dobbs, 50 A. 
497, 63 N.J.Eq. 325, 92 Am.S.R. 667, 
55 L.R.A. 580 [rev 47 A. 481, 61 N.J. 
Eq. 575, and overr Mundy v. Mundy, 
15 N.J.Eq. 290]. 


N.Y.—St. Vincent de Paul Sisters 
of Charity v. Kelly, 67 N.Y. 409; Jack- 
son v. Jackson, 39 N.Y. 153; Rugg v. 
Rugg, 21 Hun 383 [aff 83 N.Y. 592]; 
Matter of Sarauw, 1 Silv.Sup. 546, 5 
N.Y.S. 511; Matter of Purdy’s Will, 
55 N.Y.S. 644, 25 Misc. 458, 28 N.Y. 
Civ.Proc. 354 [aff ‘61 N.Y.S. 430, 46 
App.Div. 33]; In re Kunkler’s Will, 
147 N.Y.S. 1094; Matter of McMulkin, 
15 N.Y.St. 709, 6 Dem.Surr. 347. 


Tenn.—Simmons vy. Leonard, 18 S. 
W. 280, 91 Tenn. 183, 30 Am.S.R. 875. 


Tex.—Fowler v. Stagner, 55 Tex. 
393; Kveton v. Keding, (Civ.App.) 
286 S.W. 673. | 

577. Lacey v. Dobbs, 50 A. 497, 63 
N.J.Eq. 325, 340, 92 Am.S.R. 667, 55 
L.R.A. 580 [rev 47 A. 481, 61 N.J.Ea. 


575]; Jackson v. Jackson, 39 N.Y. 
153, 162. 
58. Lane v. Lane, 54 S.E. 90, 125 


Ga. 386, 114 Am.S.R. 207, 5 Ann.Cas. 
462 and note, 12 Prob.Rep.Ann. 284; 
Brooks v. Woodson, 13 S.E. 712, 87 
Ga. 379, 14 L.R.A. 160 and note; Duf- 
fie v. Corridon, 40 Ga. 122; Reed v. 
Watson, 27 Ind. 448; Lacey v. Dobbs, 
50 A. 497, 63 N.J.Eiq. 325, 92 Am.S.R. 
667, 55 L.R.A. 580 [rev 47 A. 481, 61 
N.J.Eq. 575]; In re Kunkler’s Will, 
147 N.Y.S. 1094; In re Sarauw, 2 N. 
Y.S. 630, 6 Dem.Surr. 402 [aff 15 N.Y. 
S. 511 (aff 26 N.E. 757, 125 N.Y. 734)]. 


59. Jackson v. Jackson, 39 N.Y. 
153. 
60. Lane v. Lane, 54 S.E. 90, 125 


Ga. 386, 114 Am.S.R. 207, 5 Ann.Cas. 
462; Brooks v. Woodson, 13 S.E. 712, 
87 Ga. 379, 14 L.R.A. 160; Barnes v. 
Chase, 94 N.E. 694, 208 Mass. 490; 
Marshall v. Mason, 57 N.H. 340, 176 
Mass. 216, 79 Am-S.R: 7 305;-5 Prob: 
Rep.Ann. 613; Lacey v. Dobbs, 50 A. 
497, 638 N.J.Eq. 325, 92 Am.S.R. 667, 55 
L.R.A. 580 [rev 47 A. 481, 61 N.J.Eq. 
575]; Jackson v. Jackson, 39 N.Y. 153. 
Contra In re Barry’s Estate, 194 N.Y. 
S. 895, 119 Mise. 102; In re Haber’s 
Will, 192 N.Y.S. 616, 118 Misc. 179. 


[a] In support of this view it has 
been said: (1) ‘‘There is no force in 
the argument that, in case of an un- 
interrupted transaction, the orderly 
course of procedure is not material. 
. . . Witnesses subscribing a will, 
on the faith that the testator will im- 
mediately sign it, can retain no do- 
minion over the paper, and can in no 
way recall their act or advertise its 
abortion if the testator fails on his 
part. Protection, as well of the wit- 
nesses as of the testator, demands 
that there shall be a signature before 
attestation.” Lacey v. Dobbs, 50 A. 
497, 63 N.J.Eq. 325, 341, 92 Am.S.R. 
667, 55 L.R.A. 580 [rev 47 A. 481, 61 
N.J.Eq. 575]. (2) “Execution and the 
attestation thereof bear a plain rela- 
tion to each other in point of time, in 
the good sense and common appre- 
hension of every one, and the statute 
prescribing the requisite formalities 
to a valid execution and authentica- 
tion, plainly contemplates that the 
acts of the witnesses shall attest the 
signing and declaration of the testa- 
tor as a fact accomplished. I was 
at first inclined to think that if the 
whole was done at the same interview, 
the attestation by the signing of the 
witnesses might be done in any part 
of it without regard to the order of 
events; as above suggested, the acts 
of the testator may be, but, upon 
further reflection, I am satisfied that 
the view taken of the subject by the 
ecclesiastical court in England, best 
conforms to the language and intent 
of the statute. The signing or ac- 
knowledgment by the testator, and 
his declaration that the instrument 
is his last will and testament, are in 
the statute made cotemporaneous, 
and neither must necessarily precede 
the other, and yet, in practice, this 
must be construed to mean on the 
same occasion, each as parts of the 
same transaction, and not requiring 
that the words of declaration should 
actually accompany the movement of 
the pen in signing, or be actually em- 
braced in the terms of acknowledg- 
ment of such signing. Practically, 
which utterance is first is of no possi- 
ble importance. The attestation by 
witnesses is of a past transaction, 
it is so in its nature, and so in the 
ordering, and, I think, the meaning 
of the statute.” Jackson y. Jackson, 
39) N.Y.) 153, 162. 


61. Cal.—lIn re Silva’s Hstate, 145 
BYL0LS VL69" Cals 116! 


Colo.—In re Shapter’s Hstate, 85 
P. 688, 35 Colo. 578, 117 Am.S.R. 216, 
6 L.R.A.N.S. 575. 

Conn.—O’Brien vy. 


Gallagher, 25 


of one and the same transaction.®® 
hand, the rule prevailing in many other states is 
that, in the absence of an express statutory require- 
ment that the witnesses sign after the testator, the 
fact that part or all of them sign before the testator 
does so is immaterial when all are present at the 
same time and their acts are part of one continuous 
and complete transaction,®! although in jurisdic- 
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On the other 


Conn. 229. 


Ill.— Gibson v. Nelson, 54 N.E. 901, 
181 Ill. 122, 72 Am.S.R. 254, 5 Prob. 
Rep.Ann. 67. 


Ky.—Sechrest v. Edwards, 4 Metc. 
163; Swift v. Wiley, 1 B.Mon. 114; 
Savage v. Bulger, 76 S.W. 361, 25 Ky. 
lL. 763, 77 S.W. 717, 25 Ky. 1269, 


Md.—Sellers v. Hayden, 140 A. 56, 
154 Md. 117, 57 A.L.R. 828. 


Mich.—Horn’s Estate v. Bartow, 125 
N.W. 696, 161 Mich. 20, 26 L.R.A.N.S. 
1126 and note, 20 Ann.Cas. 1364 [dist 
Schermerhorn v. Merritt, 82 N.W. 513, 
83 N.W. 405, 123 Mich. 310]. 


Miss.—Gordon y. Parker, 104 So. 77, 
139 Miss. 334, 39 A.L.R. 931. 


N.C.—Cutler v. Cutler, 40 S.E. 689, 
130 N.C. 1, 89 Am.S.R. 854, 57 L.R.A. 
209,.7 Prob.Rep.Ann. 559. 


Ohio.—Slemmons y. Toland, 5 Ohio 
App. 201, 25 Ohio Cir.Ct.N.S. 485: 


Pa.—Miller v. McNeill, 35 Pa. 217, 
78 Am.D. 333; Olterson vy. Middleton, 
1 Leg.Gaz. 529. 


S.C.—Kaufman v. Caughman, 27 S. 
BE. 16; 49 S.C..159, 61 Am.S.R. 808: 


Va.—Rosser v. Franklin, 6 Gratt. 
(47 Va.) 1, 52 Am.D. 97. 


Wis.—Enright v. Griffith, 163 N.W. 
138, 165 Wis. 601. But see Flood v. 
Kerwin, 89 N.W. 845, 113 Wis. 673, 7 
Prob.Rep.Ann. 672; Allen vy. Griffin, 
35 N.W. 21, 69 Wis. 529 (in both of 
Which, without deciding that the tes- 
tator’s signature must be affixed to 
the will before the witnesses sign, it 
was held that in the absence of clear 
proof that the witnesses signed be- 
fore the testator did, it will be pre- 
sumed that the testator signed first). 


[a] Reasons for rule.—(1) “Where 
the execution of the will by the tes- 
tator and the signing of the same by 
the subscribing witnesses constitutes 
one continuous transaction, the sign- 
ing by each, taking place in the pres- 
ence of the others, is sufficient and is 
to all intents and purposes an attesta- 
tion by the subscribing witnesses to 
a fact which has already taken place. 
In other words, that under those cir- 
cumstances the time intervening be- 
tween the placing of the different sig- 
natures to the will is not to be con- 
sidered; it is too short for the law to 
take notice of.’ Gordon v. Parker, 
104 So. 77, 189 Miss. 334, 343, 39 A.L. 
R. 931. (2) “The chances of fraud or 
imposition in the execution of the will 
are not increased by reason of one of 
the witnesses signing before the tes- 
tator, where the testator signs imme- 
diately thereafter and in the presence 
of the ‘witness, if the will is other- 
wise regularly executed.’ Slemmons 
v. Toland, 5 Ohio App. 201, 208. 


[b] Even where parties do not 
sign at same time, the subscription is 
held_ sufficient, in some cases, when, 
at the time the testator signs, the 
witnesses acknowledge signatures 
which they have previously made. 
Swift v. Wiley, 1 B.Mon. (Ky.) 114; 
Moale v. Cutting, 59 Md. 510; Pollock 
v. Glassell, 2 Gratt. (43 Va.) 439. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tions where this view prevails, it is conceded that the 
orderly and far better way is for the signature of 
the testator to precede in time the signature of the 
witnesses.°?. An instrument propounded as a will, 
which was signed by the testator after the witnesses 
subscribed the will and out of their presence, is 
void.®* 


[§ 294] d. Place of Signature°4—(1) In Gener- 
al. Where the statute relating to signing requires no 
more than the statute of frauds—merely that the 
will shall be in writing and be signed, it is immaterial 
where the testator’s signature was placed, if it was 
placed there with the intention of authenticating the 
instrument.°® It has accordingly been held that, if 
intended as a signature, a signing by the testator of 
his name at the beginning of the will,®* in the body 
of the will,®* in the attestation clause,°s at the com- 
mencement of the will and in the attestation clause,®® 
or after the attestation clause,’° will be sufficient. 
It is essential, however, that the signature, what- 
ever its local position, must have been made with 
the design of authenticating the instrument and that 
the testator should have contemplated no further 
signing.“ It has been held that whether a signa- 
ture not signed at the end of the will is intended as 


62. Sellers v. Hayden, 140 A. 56, 
154 Md. 117, 57 A.L.R. 828; Enright v. | 71; 
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S.E. 929, 165 N.C. 660, Ann.Cas.1914D 
Boger v. Cedar Cove Lumber Co., 
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a signature to the will is‘a question of fact to be 
answered and controlled by the testimony in each 
case." 


In Virginia it is provided by statute that wills 
shall be signed “in such a manner as to make it man- 
ifest that the name is intended as a signature.” In 
construing this statute it is held that no will is suf- 
ficiently signed unless it appears affirmatively from 
the position of the signature, as at the foot or end, or 
from other internal evidence equally convincing that 
the testator designed, by the use of the signature, to 
authenticate the instrument.’? The finality of the 
testamentary intent must be ascertained from the 
face of the paper, and extrinsic evidence is not ad- 
missible either to prove or disprove it.74 And it 
has been held that the mere writing of the testator’s 
name at the commencement of the will is not of it- 
self a signature to the will as it does not indicate 
finality of intention to authenticate the concluding 
act of disposition of the testator’s property.7° Nev- 
ertheless it is not necessary to satisfy the require- 
ments of the statute that it should be signed at the 
foot or end of the will, but it will be sufficient if 
signed in such manner as to afford internal evidence 
of authenticity equally convincing.7*® 


back to J A, all parties understanding 
it to be a completed instrument, will 


Griffith, 163 N.W. 138, 165 Wis. 601. 


63. Reynolds v. Massey, 122 So. 29, 
219 Ala. 265. 


- 64. Holographic wills see infra § 
04. 


65. Ala.—Armstrong’s Ex’r v. 
Armstrong’s Heirs, 29 Ala. 538. 


Ariz.—In re Harris’ Estate, 296 P. 
267, 38 Ariz. 1. 


3 Ill.—Kolowski v. Fausz, 103 Ill.App. 
28. 


Ind.—Hallowell v. Hallowell, 88 Ind. 
ol Mee Thritte Trust) Cou-ve, White, 167 
N.E. 141, 168 N.E. 250, 90 Ind.App. 
116. 


Iowa.—In re Johnson’s Estate, 229 
N.W. 261, 209 Iowa 757. 


Ky.—Upchurch v. Upchurch, 16 B. 
Mon. 102; In re Miles, 4 Dana 1. 


Mass.—Tredick v. Bryant, 168 N.E. 
162, 269 Mass. 50; Meads v. Earle, 
91 N.E. 916, 205 Mass. 553, 29 L.R.A. 
N.S. 63; Hall v. Hall, 17 Pick. 373. 


Mich.—In re Thomas’ Estate, 220 N. 
W. 764, 243 Mich. 566; In re Norris’ 
Estate, 191 N.W.°238, 221 Mich. 430, 
29 A.L.R. 884. 


Minn.—In re Cravens’ Estate, 225 
N.W. 398, 177 Minn. 437. 


Miss.—Better v. Hirsch, 76 So. 555, 
115 Miss. 614; Armstrong v. Walton, 
62 So. 173, 105 Miss. 337, 46 L.R.A.N.S. 
552, Ann.Cas.1916E 137. 


Mo.—Catlett v. Catlett, 55 Mo. 330. 


N.J.—In re Phelan’s Estate, 87 A. 
625, 82 N.J.Eq. 316 [aff 91 A. 1070, 82 
N.J.Eq. 647]. 


N.Y.—People v. Murray, 5 Hill 468; 
Watts v. Public Administrator, 4 
Wend. 168; Merritt v. Clason, 12 
Johns. 102, 7 Am.D. 286 [aff 14 Johns. 
484]; Matter of Acker, 5 Dem.Surr. 
19; Booth v. Timoney, 3 Dem.Surr. 
416, 2 How.Pr.N.S. 110. 


N.C.—Alexander v. Johnston, 88 S. 
Mieysp, 71 INC 46385 Peace) v. ,Hd= 
wards, 86 S.E. 807, 170 N.C, 64, Ann. 
Cas.1918A 778; Burriss v. Starr, 81 


81 S.E. 784, 165 N.C. 557, Ann.Cas. 
1917D) 1163) Richards v. W. M. Ritter 
Lumber Co., 73 S.E. 485, 158 N.C. 54, 
Ann.Cas.1913D 313; Hall v. Misen- 
heimer, 49 S.E. 104, 137 N.C. 185, 107 
Am.S.R. 474; Devereux v. McMahan, 
12 S.E. 902,'108 N.C. 134, 12 L.R.A. 
205. 

Tex.—Lawson v. Dawson’s Estate, 
53 S.W. 64, 21 Tex.Civ.App. 361. 


Vt.—Adams v. Field, 21 Vt. 256. 


Va.—Selden v. Coatler, 2 Va.Cas. (4 
Va.) 553 


Eng.—Lemayne v. Stanley, 3 Lev. 1, 
83 Reprint 545; Grayson v. Atkinson, 
2 Ves. 454, 28 Reprint 291; Morison 
v. Turnour, 18 Ves.Jr. 176, 34 Reprint 
284; Ellis v. Smith,°1 Ves.Jr. 11, 30 
Reprint 205. 


Newfoundl.—Re’ Walsh, 
foundl. 738. 


66. Ala.—Armstrong’s Ex’r Vv. 
Armstrong’s Heirs, 29 Ala. 538. 


Mass.—Meads v. Earle, 91 N.E. 916, 
205 Mass. 553, 29 L.R.A.N.S. 638. 


Mich.—In re -Thomas’ Estate, 220 
N.W. 764, 243 Mich. 566. 


Miss.——Better v. Hirsch, 76 So. 555, 
115 Miss. 614. 


N.Y.—Watts v. Public Administra- 
tor, 4 Wend. 168. 


Tex.—Lawson v. Dawson’s Estate, 
53 S.W. 64, 21 Tex.Civ.App. 361 


Vt.—Adams v. Field, 21 Vt. 256. 


Eng.—Lemayne v. Stanley, 3 Lev. 
1, 83 Reprint 545. 


Newfoundl.—Re 
foundl. 738. 


{a] Writing in of name by another 
at testator’s request.—Under a stat- 
ute permitting the signing of a will 
for the testator by another in his 
presence and by his express direction, 
J <A, having requested W to fill out 
his will, the writing by W of the name 
of J A at the beginning of it, “I, J. A., 

. give and bequeath, * it then 
being properly attested, and handed 


7 New- 


Walsh, 7 New- 


be considered a _ sufficient signing. 
Armstrong v. Walton, 62 So. 173, 105 
Miss. 337, 46 L.R.A.N.S. 552, Ann.Cas. 
19166 1387. 


67...) Better i v.sbirsch, 76) S0:5 does 
115 Miss. 614; Peace v. Edwards, 86 
ean 807, 170 N.C. 64, Ann.Cas. 1918A 
778. 


68. Matter of Acker, 5 Dem.Surr. 
(N.Y.) 19. 


69. Meads v. Earle, 91 N.E. 916, 205 
Mass.; 553, 29 L.RLAIN.S. © 63:7 Sinere 
Norris’ Estate, 191 N.W. 238, 221 
Mich. 430, 29 A.L.R. 884. 


Perks Hallowell v. Hallowell, 88 Ind. 
71. Catlett v. Catlett, 55 Mo. 330; 


1 Jarman Wills p 70; 14 Probate Rep. 
Annot. p 407 note. 


72. Better v. Hirsch, 76 So. 555, 115 
Miss. 614. 


73. Forrest v. Turner, 133 S.E. 69, 
146 Va. 7384; Warwick v. Warwick, 
10 S.E. 843, 86 Va. 596, 6 Ta RAS 775; 
Roy v. Roy’s Ex’r, 16 Gratt. (57 Va.) 
418, 84 Am.D. 696; Ramsey y. Ram- 
sey’s Ex’r, 13 Gratt. (54 Va.) 664, 70 
Am.D. 438. 


74 Warwick v. Warwick, 10 S.B. 
843, 86 Va. 596, 6 L.R.A. 775. 


75. Forrest v. Turner, 133 S.E. 69, 
T46" Va. 734; t Roy~ ve (Roysi shar a6 
Gratt. (57 Va.) 418, 84 Am.D. 696; 
Ramsey v. Ramsey’s Ex’r, 13 Gratt. 
(54 Va.) 664, 70 Am.D. 438. 


76. Murguiondo v. Nowland’s Ex’r, 
78 S.E. 600, 115 Va. 160; Dinning v. 
Dinning, 46 S.B. 4738, 102 Va. 467. 


[a] Thus a will is signed in such 
manner as to make it manifest that 
the name was intended as a signature 
where each of the six pages thereof 
was signed in the margin by the tes- 
tator, the last page being signed in 
the margin nearly opposite the end 
of the will and above the concluding 
clause in the presence of witnesses 
to whom the testator declared the in- 
strument to be'his will. Murguiondo 
SE tele g Ex’r, 78 S.E. 600, 115 Va, 
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[§ 295] (2) Signature at End of Will—(a) Ne- 
As elsewhere shown, in the absence of stat- 


cessity. 


ute providing otherwise, it is not 


validity of the will that the signature should be 
But in many states stat- 
utes now expressly require that wills shall be sign- 
ed or subseribed by the testator at the end, and it 
has very generally been held that a noncompliance 
with the requirement renders a will void in toto,*® 
So, also, in one juris- 
diction where the statute requires the testator to 
“subseribe” the will, it is held that he must sign the 
will at the end, the view being taken that there is 
no difference in the meaning of the word “subscribe” 
and the phrase “sign at the foot or end thereof.’*° 
In England it is held that only that portion of the 
will which follows the signature is rendered void by 


placed at the end of it.*7 


and not entitled to probate.7® 


77. See supra § 294. 


78. Ark.—Musgrove v. Holt, 240 S. 
We 1068, “153 “Ark: 8555. Owens \v; 
Douglas, 181 S.W. 896, 121 Ark. 448. 


Cal.—In re Seaman’s Estate, 80 P. 
700, 146 Cal. 455, 106 Am.S.R. 53, 2 
Ann.Cas. 726 and note, 10 Prob.Rep. 
Ann. 255 (all wills other than nun- 
cupative or holographic). 


N.Y.—In re Ryan’s Will, 170 N.E. 
166, 252 N.Y. 620; Matter of Andrews, 
56 N.E. 529, 162 N.Y. 1, 48 L.R.A. 662, 
76 Am.S.R. 294; Matter of Whitnet, 47 
N.E. 272, 153 N.Y. 259, 60 Am.S.R. 616; 
Geneva, etc., R. Co. v. New York Cent., 
Clee Co., 465 Nims 147 252) N.Y: 
632 mem; Matter of O’Neil, 91 N.Y. 
516 [aff 27 Hun 130]; St. Vincent de 
Paul Sisters of Charity v. Kelly, 67 
N.Y. 409; Matter of Fults’ Will, 59 N. 
Y.S. 756, 42 App.Div. 593; In re Fick- 
en’s Estate, 256 N.Y.S. 617, 143 Misc. 
407; In re Bongiovanni’s Estate, 251 
N.Y.S. 723, 140 Misc. 436; In re Tyn- 
er’s Will, 245 N.Y.S. 206, 138 Misc. 
192; In re Crosson’s Will, 235 N.Y.S. 
711, 134 Misc. 154; In re Schlegel’s 
Will, 116 N.Y.S. 1038, 62 Misc. 439; 
In re Gedney’s Will, 41 N.Y.S. 205, 
17 Mise. 500; Matter of Sanderson, 30 
N.Y.S. 848, 9 Mise. 574; Dennett v. 
Taylor, 5 Redf.Surr. 561; McGuire v. 
Kerr, 2 Bradf.Surr. 244. 


Ohio.—Sears v. Sears, 82 N.E. 1067, 
77 Ohio St. 104, 17 L.R.A.N.S. 3538, 11 
Ann.Cas. 1008; Glancy v. Glancy, 17 
Ohio St. 134; Smith v. Ellis, 15 Ohio 
App. 38; Hosler vy. Haines, 28 Ohio 
(Calo WEE 


Pa.—In re Seiter’s Hstate, 108 A. 
614, 265 Pa. 202; In re Churchill’s Es- 
tates 103, A. 533,5260 Pa. 945 edn ere 
Brennan’s Estate, 91 A. 220, 244 Pa. 
574; Knox’s Estate, 18 A. 1021, 131 
Pa. 220, 17 Am.S.R. 798, 6 L.R.A. 353; 
Wineland’s Appeal, 12 A. 301, 118 Pa. 
37, 4 Am.S.R. 571; Hays v. Harden, 6 
Pa. 409; Maxwell’s Estate, 18 Pa. 
Dist.&Co. 111; Funston’s Bst., 24 Pa. 
Co. 135; Baird’s Estate, 15 Pa.Co. 247; 
Frazier’s Will, 20 Phila. 40. 


Philippine.—Ex p. Arcenas, 4 Philip- 
pine 700. 

S.D.—Butler v. Moulton, 175 N.W. 
701, 42 S.D. 410. 

[a] Source and similarity of stat- 
utes.—(1) The California statute on 
this subject was derived from the Re- 
vised Statutes of New York, adopted 
by that state in 1830 (In re Seaman's 
Hstate, 80 P. 700, 146 Cal. 455, 106 
Am.S.R. 53, 2 Ann.Cas. 726 and ‘note, 
10 Prob.Rep.Ann. 255), (2) and the 
New York statute is similar to 1 Vict. 
e 26, which was in force in England 
from 1837 until 1853, when it was 
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essential to the 
utes. 


amended by 15 & 16 Vict. c 24, known 
as “Lord St. Geonard’s’ Act’? (Cin) re 
Andrews’ Will, 56 N.E. 529, 162 N.Y. 
1, 76 Am.S.R. 294, 48 L.R.A. 662, 30 
N.Y.Civ.Proc. 377, 5 Prob.Rep/Ann. 
401 [aff 60 N.Y.S. 141, 43 App.Div. 
394]). (3) The decisions under the 
English statute have been declared, 
however, to be so inconsistent and 
contradictory, and to be so affected 
by the liberal provisions of “Lord St. 
Leonard’s Act,” as to be of little aid in 
interpreting the provisions of the 
statutes of the various states. In_re 
Seaman, supra; In re Conway’s Will, 
26 N.E. 1028, 124 N.Y. 455, 11 LRA 
796; In re, O'Neil, 91 N.Y. 516 [aff 
Poseune 130]. 


79. In re Seaman’s Estate, 80 P. 
700, 146 Cal. 455, 106 Am.S.R. 53, 2 
Ann.Cas. 726 and note, 10 Prob.Rep. 
Ann, 255; Matter of Conway’s Will, 26 
NE. 1028, 124 N.Y. 455, 11 L.R.A! 796; 
In re Hewitt, 91 N.Y. 261; In re Stein- 
er’s Will, 255 N.Y.S. 397, 142 Misc. 
[105 in" re. Reillye. Walls 220 sNe Yes: 
TS81, LAGE MS Gas el near en VAN euys 
Will, 166 N.Y.S. 158, 99 Misc. 618; In 
re Schroeder’s Will, 163 N.Y.S. 956, 
98 Mise. 92; In re Schlegel’s Will, 116 
N.Y.S. 1038, 62 Misc. 439; In re Bren- 
nan’s Estate, 91 A. 220, 244 Pa. 574. 


80. Soward v.’ Soward, 1 Duv. 
(Ky.) 126,129. 

“To subscribe the writing . 
is to sign the writing beneath or at 
the end or foot thereof. This is the 
sense in which the word is used in 
statutes and by all legal writers, and 
it is the sense in which it is popularly 


understood.” Soward v. Soward, 
supra. 

81: Royle v. Harris, [1895] P. 163; 
Matter of Anstee, [1893] P. 283; Mat- 
ter of Gee, 78 L.T.Rep.N.S. 843. 

82. In re Seaman’s Estate, 80° P. 
700, 146 Gal. 455, 106 Am:S.R. 53, 2 
Ann.Cas. 726 and note, 10 Prob.Rep. 
Ann, 255; In re Knox’s Hstate, 18 A. 


1021, 131 Pa. 220, 6 RA. 353, 27 Am 
S.R. 798; Heise v. Heise, 31 Pa.'246; 
In re Donaldson’s Estate, 16 Pa.Dist.& 
Co. 353. 


“As all the devises in a will consti- 
tute one instrument, signing at the 
end of it serves to show that the 
whole disposition of the testator’s es- 
tate was finished and not in embryo, 
which the want of a formal act of 
authentication had before left room 
to doubt.’”’ Hays vy. Harden, 6 Pa. 409, 
413. 


83. Ark.—Musgrove v. Holt, 240 S. 
WielOGS i 100) wAthoeoo or wens v. 
Douglas, 181 S.W. 896, 121 Ark. 448. 


Cal.—In re Seaman’s Hstate, 80 P. 
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noncompliance with the statute.8* 


[§ 296] (b) Purpose and Construction of Stat- 
The purposes of the statutes requiring the tes- 
tator’s name to be signed at the end of the will are 
first, that it shall appear from the face of the in- 
strument itself that the testator’s intent was con- 
summated and that the instrument was complete,*? 
and second, to prevent fraudulent or unauthorized al- 
terations or additions to the will.*? 
it has been said, are subject to strict construction,** 
and should not be frittered away by lax interpreta- 
tion or by the ingrafting of exceptions.®> In accord- 
ance with principles elsewhere considered,®*® it is the 
intent of the legislature, and not that of the testa- 
tor, which is to be considered in determining wheth- 
er tlie statute has been complied with in the sign- 


These statutes, 


455, 106 Am.S.R. 538, 2 


700, 146 Cal. 
Ann.Cas. 726 and note, 10 Prob.Rep. 
Ann. 255. 


Ky.—Soward v. Soward, 1 Duv. 126. 


N.Y.—In re Andrews’ Will, 56 N.E. 
529, 162 N.Y. 01, 76 Am/S.R. 294, 48 
TL RVAS 16.627 973.0) IN DY. Civ. Proce: oi (ammo 
Prob.Rep.Ann. 401 [aff 60 N.Y.S. 141, 
43 App.Div. 394]; In re Conway’s 
Wil], 26 N.E. 1028, 124 NuY.) 4555012 
L.R.A. 796 [rev 11 N.Y.S. 606, 58 Hun 
16]; Younger v. Duffie, 94 N.Y. 535, 
46 Am.R. 156, 5 N.Y.Civ.Proc. 84 [aff 
28 Hun 242]; Sisters of Charity of St. 
Vincent de Paul v. Kelly, 67 N.Y. 409; 
In re Gibson’s Will, 113 N.Y.S. 266, 
128 App.Div. 769; In re Fults’ Will, 59 
NSYES./ 756, 42 App: Div. 5933 ) inwre 
Blair’s Will, 32 N.Y.S. 845, 84 Hun 581 
[aff 46 N.E. 1145, 152 N.Y. 645]; In re 
Foley’s Will, 136 N.Y.S. 933, 76 Misc. 


168; In re De Hart’s Will, 122 N.Y.S. 
220, 6% Misc. 13. 
Ohio.—Irwin v. Jacques, 73 N.E. 


683, Tl ,»Ohio) St. (395.69) Tan Ane 422 
Baker v. Baker, 37 N.E. 125, 51 Ohio 


St. 217; Glancy v. Glancy, 17 Ohio 
St. 134. 
Pa.—Hays v. Harden, 6 Pa. 409. 
“The protection of wills from 


fraudulent and unauthorized changes, 
additions and interlineations, seems 
to be the paramount object. of the 
statute.” Irwin v. Jacques, supra. 


84. In re Whitney’s Will, 47 N.E. 
Zikoval OoEN LY 0900 Am.S.R. 616; In 
re Gibson’s Will, 113 N.Y.S. 266, 128 
App.Div. 769; In re Tyner’s will, 245 
N.Y.S. 206, 138 Misc. 192; Smee v. 
yess 6 Moore P.C. 403, 13 Reprint 

85. Ark.—Musgrove v. Holt, 240 S. 
W. 1068, 155 Ark. 355; Owens v. Doug- 
las, 181 S.W. 896, 121 Ark. 448. 


Cal.—In re Seaman’s Estate, 80 P. 
700, 146 Cal. 455, 106 Am.S.R. 538, 2 
Ann.Cas. 726 and note, 10 Prob. Rep. 
Ann, 255. 


N.Y.—In re Whitney’s Will, 47 N.E. 
272, 153 N.Y. 259, 60 Am.S.R. 616, 4 
N.Y.Ann.Cas. 259; Matter of O’Neil’s 
Will, 91 N.Y. 516 Taft 27 Hun 130]; St. 
Vincent de Paul Sisters of Charity v. 
Kelly, 67 N.Y. 409; Matter of Fults’ 
Will, 59 N.Y.S. 756, 42 App.Div. 593; 
In re Blair’s Will, 32 N.Y.S. 845, 84 
Hun 581 [aff 46 N.E. 1145, 152 N.Y. 
gies McGuire v. Kerr, 2 Bradf.Surr. 


Ohio.—Irwin v. Jacques, 73 N.E. 
683, 71 Ohio St. 395, 69 L.R.A. 422. 


Pa.—Hays v. Harden, 6 Pa. 409. 


Eng.—Sweetland v. Sweetland, 4 
Swab.&Tr. 6, 164 Reprint 1416. 


86. See supra § 275. 


———————$—————— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ing of the will,**? although the application of this 
principle in some eases will work hardship and 
thwart the intended disposition of property.*® It is 
better that this should happen under a proper con- 
struction of the statutes, it was said, “than that the 
individual case should be permitted to weaken those 
provisions calculated to protect testators generally 
from fraudulent alterations of their wills.”’%® In ae- 
eordanece with these prineiples, if the signing of the 
will is not in compliance with the statutory require- 
ments, the will is void regardless of the testator’s 
intention in good faith to make a valid disposition of 
his property.®° 


[§ 297] (c) Sufficiency of Compliance with Re- 
quirements—aa. In General. According to some de- 
cisions, although the end of the writing in point of 
space may, in most cases, be taken as the end of the 
disposition of the testator’s property for the purpose 
of determining whether the will has been signed at 
the end in compliance with statutory requirements,?? 
the end of the will, within the meaning of such stat- 
utes, is the “logical end” of the testator’s disposition 
of his property, wherever that end manifestly ap- 
pears on the paper, and not the point which is 
spatially farthest removed from the beginning,®? or, 
as otherwise expressed, the physical termination of 
the testamentary dispositions which constitute the 
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will, and not the foot or physical end of the sheet of 
paper on which the will is written.®* It has been said 
that presumptively the bottom or end of the sheet 
on which.the will is written is the right place for 
the signature to show the full expression of the tes- 
tator’s wishes, “but it is only evidence and must give 
way to evidence of a different intent,”®* and that 
in whatever order of pages or sheets a will may be 
written, it is to be read according to the obvious 
inherent sense and adaptation of parts.°® Neverthe- 
less, where the foregoing doctrine prevails, there 
must be a sequence of pages or paragraphs which re- 
lates to its logical and internal serise,°® the signa- 
ture must be placed at the sequential end,®’ and this 
end must not permit the substitution or interpola- 
tion of pages in advance unless they are connected 
as indicated.°’ In New York, in a limited number of 
decisions of the lower courts, it has been held, in ac- 
cordance with the views heretofore stated, that the 
end of a will, within the meaning of the statutes un- 
der consideration, is the “logical” and not the physi- 
cal end.®® But the decisions of the court of appeals 
and numerous decisions of the lower courts have de- 
clared either directly or by necessary inference that 
the end of the will, within the meaning of the stat- 
ute, is the physical end, and that if the will is not 
signed at the physical end, it is void.t Neverthe- 


87. In re Andrews’ Will, 56 N.E. 
b29. SLO INA) (6m Atmos. 204,48 
eakieA OO cameo OmeN YA Cl VEE OCs to dal 55 
Prob.Rep.Ann. 401; In re Whitney’s 
Will, 47 N.E. 272, 153 N.Y. 259, 60 Am. 
SaRe 6LGS 4 INGY Ann-Cas, 259; En ore 
Conway, 26 N.E. 1028, 124 N.Y. 455, 11 
L.R.A. 796; In re O’Neil’s Will, 91 N. 
Y. 516 [aff 27*Hun 130]; In-re- Fults’ 
- Will, 59 N.Y.S. 756, 42 App.Div. 593; 
In re Schroeder’s Will, 163 N.Y.S. 956, 
98 Misc. 92; In re Gedney’s Will, 41 
N.Y.S. 205, 17 Mise. 500; Matter of 
Schlegel’s Will, 116 N.Y.S. 1038, 62 
Mise. 439; Irwin v. Jacques, 73 N.E. 
683, 71 Ohio St. 395, 69 L.R.A. 422. 


88. Irwin v. Jacques, supra. 
89. In re Andrews’ Will, 56 N.E. 
629, 162 Noy. 4, 5, 76 Am. S.Ry 294, 


AS Iai A.1662, 30) N:YuCiv. Proc. 377; 5 
Prob.Rep.Ann. 401. 


90. In re Andrews’ Will, supra; 
In re Whitney’s Will, 47 N.E. 272, 
153° Ni. 259, 60 Am.S'R. 616, 4° N.Y. 
Ann.Cas. 259; In re Conway’s Will, 26 
N.E. 1028, 124 N.Y. 455, 11 L.R.A. 662; 
In re O’Neil’s Will, 91 N.Y. 516. 


91. Stinson’s Estate, 77 A. 807, 228 
Pa. 475, 139 Am.S.R. 1014, 30 L.R.A. 
N.S. 1173; Baker’s Appeal, 107 Pa. 
381, 52 Am.R. 478. 


92. Chandler v. Dockman, 8 Ohio 
App. 113; In re Maginn’s Estate, 122 
Ani code 278) Pa.) 89.30) PALL. RR. 4135 
Stinson’s Estate, 77 A. 807, 228 Pa. 
475, 1389 Am.S.R. 1014, 30 L.R.A.N.S. 
1173; In re Swire’s Estate, 73 A. 1110, 
225 Pa. 188; Baker’s Appeal, 107 Pa. 
Boles oaeAIMan 64085 In re Birt, LR: 
2 P.&D. 214; In re Gilbert, 78 L.T. 
Rep.N.S. 762. 


“The end meant by this provision is 
the logical end of the language used, 
which shows that the testamentary 
purpose has been fully expressed.” 
In re Swire’s Estate, 73 A. 1110, 225 
Pa. 188. 


“His written declaration is his ani- 
mus testandi. When it is fully ex- 
pressed, his will is finished, and the 
end of it reached. It is there that 


his signature must appear as evidence 
that it is his will. What he regards 
as the end of his will and what must 
manifestly be regarded as the end of 
it, from an inspection and reading of 
the writing, is the end of it under 
the statute, which contains nothing 
about the spatial or physical end of 
it.” In re Stinson’s Hstate, 77 A. 807, 
808, 228 Pa. 475, 139 Am.S.R. 1014, 
380 L.R.A.N.S. 1178. 


[a] Rule applied.—(1) Where the 
testatrix, after having written the 
first page of a will, skipped the sec- 
ond page, filled the third page, and 
then returned to the second, having 
completed the disposition of her prop- 
erty at about the middle of the second 
page, and signed her name there, and 
the will bears on its face the unmis- 
takable sequence which the testatrix 
intended to give her writing, the stat- 
ute was complied with. In re Stin- 
son’s Hstate, (7 A. 807, 228 Pa. 475, 
30 L.R.A.N.S. 1178, 189 Am.S.R. 1014. 
(2) A will written on the first and 
third pages of a sheet of paper, and 
signed on the third page, is signed 
at the end of the will, where, in a 
devise to a designated person num- 
bered ‘4th’ on the third page, certain 
words describing the property were 
erased and the words “‘see next page’’ 
interlined, and on the fourth page of 
the same sheet of paper was written 
an unsigned clause numbered ‘‘4th,” 
making a bequest to such person and 
additional bequests to other benefi- 
ciaries. “By force of the reference 
in the body of the will . and the 
clear identification of the matter re- 
ferred to, the writing on the fourth 
page is, ipso facto, drawn into the 
body of the will, and constitutes the 
fourth item or clause thereof; and 
although the instrument, thus formed, 
is not signed by the testator at the 
end thereof, in point of space, it is 
signed at the end of the will, in point 
of fact.’ Baker’s Appeal, 107 Pa. 
381, 395, 52 Am.R. 478. (3) Deceased, 
in his will, which was written by 
himself on the first side of a half 
sheet of paper, gave his property to 
his wife for life, and then, intending 
to dispose of certain freehold cottages 


on the death of his wife, commenced 
a sentence which he left incomplete. 
After the incomplete sentence was an 
asterisk, and the words “see over.” 
The will, which covered the whole of 
the first side, was executed at the bot- 
tom of that side, and at the top of the 
second side was another asterisk, and 
a devise of the cottages to his daugh- 
ter. This bequest was written before 
the will was executed. It was held 
that these words on the second side, 
“although, as written, they follow the 
Signature, must be read in the place 
in which the testator intended they 
should be read, and therefore preced- 
ing the signature.’”’ In re Birt, L.R. 
2 P.&D. 214, 215. 


93. In re Seaman’s Estate, 80 P. 
700, 146 Cal. 455, 106 Am.S.R. 53, 2 
Ann.Cas. 726. 


94. In re Swire’s Estate, 
LUELO 9 225 a eel os ee bode 


95. Baker’s Appeal, 107 Pa. 381, 52 
Am.R. 478. 


96. In re Maginn’s Estate, 122 A. 
264, 278 Pa. 89, 30 A.L.R. 413; In re 
Stinson’s Estate, 77 A. -807, 228 Pa. 
eo 139 Am.S.R. 11738, 30 L.R.A.N.S. 


97. Ih re Maginn’s Estate, 122 A. 
264, 278 Pa. 89, 30 A.L.R. 413. 


98. In re Maginn’s Estate, supra. 


[a] Thus a will is not signed at 
the end as required by the statute 
where unattested, unattached loose 
sheets disposing of a part of the 
estate are presumed to follow the 
Signature. In re Maginn’s WMstate, 
122 A. 264, 278 Pa. 89, 30 A.L.R. 413. 


99. In re Peiser’s Will, 140 N.Y.S. 
844, 79 App.Div. 668; In re Foley’s 
Will, 186 N.Y.S. 933, 76 Misc. 168; 
In re Rowe’s Will, 159 N.Y.S. 615, 


1. In re Andrews’ Will, 56 N.E. 
529,62) INEYs 1,76.) Am. Satueoo aude 
GSR AG 6662) 930) Noy Civ. Processes: 
Prob.Rep.Ann. 401; In re Whitney’s 
Will, 47 N.E. 272, 153 N.Y. 259, 60 Am. 
S.R. 616, 4 N.Y.Ann.Cas. 259: In re 
Conway’s Will, 26 N.H. 1028, 124 N.Y. 
455, 11 L.R:A. 796; In re O’Neil’s 
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less, in applying this principle it has been held that 
the natural and physical end of a will is where the 
draftsman stopped writing in the consecutive order 
of composition; and if the will may be read without 
turning backward or skipping a part and then look- 
ing forward again in order to have its sense connect- 
ed and continuous, it will be considered as signed 
at the natural and physical end of the will, 1f when 
thus read the signature is found at the end,? although 
if material dispositive parts of a will follow the sig- 


Will, 91 N.Y. 516; Sisters of Charity 
of St. Vincent de Paul v. Kelly, 67 
N.Y. 409; In re Serveira’s Will, 200 
N.Y.S. 464, 205 App.Div. 686 [aff 197 
N.Y.S. 893, 119 Misc. 642]; In re 
Lowden’s Estate, 175 N.Y.S. 591, 106 
Misc. 707 [aff 180 N.Y.S.. 943]; In re 
Schroeder’s Will, 163 N.Y.S. 956, 98 
Misc. 92; In re Faye’s Will. 163 N.Y. 
S. 408, 97 Mise. 532. 


[a] Wills held invalid as not in 
compliance with requirement.—(1) 
Where the entire blank space of three 
pages of a printed form were filled 
with writing and signed at the end 
of the third page, and apparently for 
want of room a portion of a para- 
graph containing material provisions 
was carried over to the fourth page 
and finished there, but the two por- 
tions were not sought to be connect- 
ed by means of a reference or any- 
thing indicating their relation to each 
other, the will was not signed at the 
end, In re O’Neil’s « Will, 91 N.Y. 
516. (2) A will drawn on a printed 
blank covering only one page and 
signed at the foot of the page is not 
signed at the end, where the blank 
space in the printed form is filled up 
with subdivisions marked “First” and 
“Second,” followed by the words “See 
annexed sheet,’’ and additional subdi- 
visions marked respectively “Third” 
and “Fourth” are written on a sep- 
arate paper attached to the printed 
form immediately over the first and 
second subdivisions, by removable 
metal staples, so that the slip an- 
nexed has to be raised up or turned 
back in order to read the first and 
second clauses, and where the only 
reference to the annexed sheet is in 
the will and the sheet attached con- 
tains no word or sign to connect it 
with the main instrument, and is eas- 
ily removable and another slip could 
be substituted without danger of de- 
tection. In re Whitney’s Will, 47 N. 
By 272,153 Ney. 2593160 Am.S.R: 616, 
4 N.Y.Ann.Cas. 259. (3) Where a 
will drafted on one piece of paper, 
folded so as to make four pages, is 
complete so far as form goes on the 
first and second pages, the will being 
executed at the top of the second page 
by the testator and properly attested, 
and on the third page matertal and 
complete dispositions of property not 
connected with the second page in 
any way, no sentence being continued 
from the first page of the will or car- 
ried over to the third page, it is not 
signed at the end. In re Andrews’ 
Will, 56 N.E. 529, 162 N.Y. 1, 76 Am. 
GiR294, 48 L.R-A.. 662, 30 N.Y.Civ. 
Proc. 377, 5 Prob.Rep.Ann. 401. (4) 
In drawing an instrument presented 
for probate as a will, a blank form 
was used, the whole of which was on 
one side of the paper. A blank was 
left for the dispositions to be made, 
preceded by the words “I give, devise 
and bequeath my property as fol- 
lows.” This blank was filled up by 
three complete devises; at .the end 
ef the last was underlined, in paren- 
thesis, the words ‘‘carried to back of 
will.” On the back of the sheet was 
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written the word “continued;” fol- 
lowing it were various bequests, and 
then the words “signature on face of 
the will.’’ The signature of the tes- 
tator appeared at the end of the tes- 
timonium clause on the face of the 
paper, and those of the witnesses 
under the attestation clause. It was 
held that there was not such a sub- 
scription and signing by the testa- 
tor and witnesses ‘‘at the end of the 
will” as is required by the statute, 
and, therefore, that the instrument 
was improperly admitted to probate. 
Matter of Conway’s Will, 26 N.E. 1028, 
124 N.Y. 455, 11 L.R.A. 796. 


2. In re Field’s Will, 97 N.E. 881, 
204 N.Y. 448, 39 L.R.A.N.S. 1060, Ann. 
Cas.1913C 842 (where it was -said 
that In re Andrews’ Will, 56 N.E. 529, 
162 N.Y. 1, 76 Am.S.R. 294, 48 L.R.A. 
662, 30 N.Y.Civ.Proc. 377, 5 Prob.Rep. 
Ann. 401 was regarded as an extreme 
case, and as marking a boundary be- 
yond which the court should not go, 
and distinguishing it on the ground 
that the will in that case when read 
in its natural order did not run con- 
secutively, and did not make sense 
without skipping backward and for- 
ward; and distinguishing In re Whit- 
ney’s Will, 47 N.H. 272, 153 N.Y. 259, 
60 Am.S.R. 616, 4 N.Y.Ann.Cas. 259 
on the same ground). See In re 
Peiser’s Will, 140 N.Y.S. 844, 79 Misc. 
668 (which sustains a will very simi- 


lar to the one upheld in In re Field’s | 


Will, 97 N.E. 881, 204 N.Y. 448, 39 
L.R.A.N.S. 1060, Ann.Cas.1913C 842, 
in reliance on that case, but states 
as the ground for decision that the 
logical and not the physical end of 
the will is intended by the statute. 
In re Rowe’s Will, 159 N.Y.S. 615 
(which follows In re Peiser’s Will, 
140 N.Y.S. 844, 79 Misc. 668, on a sim- 
ilar state of facts, and is also based 
on the ground that the logical and not 
the physical end of the will is in- 
tended by the statute). - 


[a] Rule applied.—A will is sign- 
ed at the natural and physical end 
where the testator used a _ printed 
blank on which he wrote in the space 
intended for bequests that he desired 
his estate to be settled as per the 
provisions of the pages attached and 
numbered from one to six, where im- 
mediately after these words in a 
blank preceding his’ signature he 
pinned the stated number of sheets 
containing a disposition of his prop- 
erty, and as so inserted the will may 
be read consecutively, and without 
turning the leaves backward and for- 
ward in order to have its sense con- 
nected and continuous. In re Field’s 
Will, 97 N.H. 881, 204 N.Y. 448, 39 L. 
R.A.N.S. 1060, Ann.Cas.1913C 842. 


3. In re Ryan’s Will, 170 N.E. 166, 
252 N.Y. 620 [foll Matter of Conway, 
26 N.H. 1028, 124 N.Y. 455, 11 L.R.A. 
796 (which, it was said, was not over- 
ruled by In re Field’s Will, 97 N.E. 
881, 204 N.Y. 448, 39 L.R.A.N.S. 1060, 
Ann.Cas.1918C 842)]; In re Lowden’s 
Hstate, 175 N.Y.S. 591, 106 Misc. 707 
[aff 180 N.Y.S. 943]; In re Schroed- 
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nature, and it is necessary to skip a part, and turn 
backward, and then to look forward, in order to have 
the sense connected and continuous, the will is not 
signed at the end and is invalid.® 


[§ 298] bb. Signature Preceding Provisions of 
Testamentary Character. 
end where the signature is followed by any provi- 
sion or provisions of a testamentary or dispositive 
character,* and such provisions will avoid the entire 


A will is not signed at the 


er’s Will, 163 N.Y.S. 956, 98 Misc. 92; 
In re Faye’s Will, 163 N.Y.S. 408, 97 
Mise. 532. 


[a] Rule applied.—(1) Where a 
will was prepared on a printed form 
consisting of two sheets of four pag- 
es of paper folded in the usual man- 
ner, and decedent, finding the un- 
printed space on the first page insuf- 
ficient to complete the will, after 
writing the word “over,” continued 
on other portions of the unprinted 
space on the second page, so that, 
when the will is read straightforward 
and without interruption from _ be- 
ginning to end, a portion of it appears 
after the signature and the attesta- 
tion eclause at the bottom of the first 
page, it is not signed at the end as 
required by statute. In re Ryan’s 
Will, 170° IN: B9 166,252 NEY. 6202) C2) 
A will drawn on a form printed on 
one sheet folded to form two leaves of 
four’ pages, the first and third of 
which contained dispositive provi- 
sions, the second, being blank, signed 
by a testatrix on the first and third 
pages, was not signed ‘fat the end of 
the will,’ it being necessary in read- 
ing it to skip a part of the first page, 
look forward to the third page, only 
to turn backward again to the first 
page in order to have the sense con- 


nected and continuous. In re 
Schroeder’s Will, 163 N.Y.S. 956, 
98 Misc. 92. (3) Where a will was 


drawn on a printed blank consist- 
ing of one _ sheet folded double, 
and the part appearing on pages two 
and three is wholly without the body 
of the instrument and is merely re- 
ferred to on page one, which the tes- 
tatrix and the subscribing witnesses 
signed at the bottom, and to read the 
paper it is necessary to skip a part of 
that page, turn over to pages two and 
three, and then turn back to page one, 
in order to have the sense connected 
and the language grammatical and 
continuous, probate will be denied 
on the ground that the instrument was 
not signed at the end thereof. In 
re Lowden’s Hstate, 175 N.Y.S. 591, 
106 Misc. 707. (4) Where a will of 
four pages contained a money be- 
quest on the fourth page, which writ- 
ing was not a continuation of any- 
thing written elsewhere in the instru- 
ment, and signatures of the testator 
and subscribing witnesses were on 
the third page, probate would be re- 
fused because the instrument was not 
‘signed at the end. In re Faye’s Will, 
163 N.Y.S. 408, 97 Misc. 532. 


4. Cal.—In re Seaman’s Estate, 80 
P. 700, 146 Cal. 455,.106 Am.S.R. 53, 
2 Ann.Cas. 726. 


Ky.—Lucas v. Brown, 219 S.W. 796, 
187 Ky. 502; Ward vy. Putnam, 85 S. 
W. 179, 119 Ky. 889, 27 Ky... 367. 


N.¥.—In re Ryan’s Will, 170 N.E: 
166, 252 N.Y. 620; In re Andrews’ 
Will, 56°N.E. 529, 162 Nay. 1276 Am. 
S.R. 294, 48 L.R.A. 662, 30 N.Y.Civ. 
Proc. 377, 5 Prob.Rep.Ann. 401; In re 
Whitney’s Will, 47 N.E. 272, 153 N-Y. 
259, 60 Am.S.R. 616, 4 N.Y.Ann.Cas. 
259; In re Conway’s Estate, 26 N.E. 


for later cases, developments and changes in the law see Annotaticns, same title and section number. 
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§§ 298-300] 


instrument.® A dispositive clause following the sig- 
nature will invalidate the will whether it be by way 
of bequest or devise,® and although the property 
therein disposed of is of inconsiderable value.’ It 
has been held, however, where a dispositive clause is 
found beneath the signature of the testator, that the 
presumption is, in the absence of evidence to the con- 
trary, that the clause was added after the execution 
of the will, and that so much of the will as precedes 
the signature is valid.® 


[§ 299] cc. Signature Preceding Matter Not of 
Dispositive or Material Character. A will is consid- 
ered as being signed at the end where matter fol- 
lowing the signature is not of a dispositive or ma- 
terial character.® In other words, to deny that the 
subseription of a will is the end thereof, material 
provisions must be found following the signature.° 


[§ 300] dd. Signature Preceding Clauses Relating 
to Administration. Clauses appointing executor. 
In some jurisdictions it is held that a will is signed 
at the end within the statutory requirement although 


1028, 124 N.Y. 455, 11 L.R.A. 796; In 
re O’Neil, 91 N.Y. 416 [aff 27 Hun 
130]; St. Vincent de Paul Sisters of 
Charity v. Kelly, 67 N.Y. 409; In re 
Gibson’s Will, 113 N.Y.S. 266, 128 App. 


WILLS 


Ky.—Lucas v. Brown, 219 S.W. 796, 
187 Ky. 502; Ward v. Putnam, 85 S. Listers 
W. 179, 119 Ky. 889; Flood v. Pragoff, # 
WO) Sven GOWR4S Vis, Line oa. . 


[68 C.J.] 665 


such signature is followed by a clause appointing an 
executor,'t and the ground assigned for this rule is 
that, under the applicable statutes, the appointment 
of an executor by the will is not essential to its va- 
lidity,? and that in these circumstances the portion 
of the paper preceding the signature constitutes a 
complete will.t® But this doctrine has been denied in 
other jurisdictions, where it is held that when a will 
is written with a final clause appointing an execu- 
tor and the signature of the testator precedes such 
clause, the will is not signed at the end thereof,!4 
especially where the subscribing witnesses signed at 
the actual end of the will.1®° The reason assigned is 
that the appointment of an executor is a material 
and integral part of the will.t® It has been held, 
however, that although the testator’s signature pre- 
cedes a clause appointing an executor, the signa- 
ture is nevertheless at the end of the will when the 
appointing clause was written subsequently to the 
signing of the will.t7 In these circumstances the 
clause, it is said, is in the nature of an unexecuted 
codicil and it 1s void, but it does not invalidate the 


S. 893, 119 Misc. 642]. 


McCullough’s’ Estate, 
Myr.Prob. (Cal.) 76; Ward v. Putnam, 
85 S.W. 179, 119 Ky. 889, 27 Ky-L. 367. 


Div. 769; In re Fults’ Will, 59 N.Y.S. 
756, 42 App.Div. 593; In re Blair’s 
Will, 32 N.Y.S. 845, 84 Hun 581 [aff 
46 (NE. 1145, 152—N.Y. 645]; En—re 
Tyner’s Will, 245 N.Y.S. 206, 138 Misc. 
192; In re Crosson’s Will, 235 N.Y.S. 
711, 134 Misc. 154; In re Reilly’s Will, 
DO) IN: Yess, (ol, tes. Miscs Le; in, re 
Block’s Estate, 175 N.Y.S. 738, 107 
Misc. 124; In re Lowden’s Estate, 175 
N.Y.S. 591, 106 Mise. 707 [aff 180 
N.Y.S. 943]; In re Faye’s Will, 163 
N.Y.S. 408, 97 Misc. 532; In re Don- 
ner’s Will, 74 N.Y.S. 828, 37 Misc. 57; 
In re Diehl’s Will, 112 N.Y.S. 717. 


Ohio.—Glancy v. Glancy, 17 Ohio 
St. 134; Smith v. Ellis, 15 Ohio App. 
38; Clark v. Carpenter, 32 Ohio C.A. 
87; Clark v. Carpenter, 32 Ohio Cir. 
Ct.N.S. 87; Crafts v. Wilber, 9 Ohio 
N.P.N.S. 161. 


Pa.—Wikoff’s Appeal, 15 Pa. 281, 53 
Am.D. 597; Frazier’s Estate, 8 Pa.Co. 
306; Frazier’s Will, 20 Phila. 40. 


Eng.—Royle v. Harris, [1895] P. 
163; Stalman v. Jones, 145 L.T.Rep. 
N.S. 389; In ‘re Martin, [1928] Ir. 138. 


[a] Reason for rule.—‘‘The deci- 
sions . holding that a material 
portion of a will following the testa- 
tor’s subscription renders void even 
that portion of the will prior to such 
subscription, are based upon the 
principle that the testator presuma- 
bly makes his will as a completed 
whole. It is, therefore, impossible to 
assume that he would wish only a 
part of it to stand, and the entire 
will is accordingly refused probate, 
as not complying with the statute.” 
In re Gibson’s Will, 113 N.Y.S. 266, 
268, 128 App.Div. 769. 

5. In re Tyner’s Will, 245 N.Y.S. 
206, 138 Misc. 192. And see cases 
supra note 4. 

6. See cases supra note 4, 

7. In re Beaumont’s Estate, 65 A. 
799, 216 Pa. 350, 9 Ann.Cas. 42; Fra- 
gier’s Will, 20 Phila. (Pa.) 40. 


8. Taylor’s Estate, 79 A. 632, 230 
Pa. 346, 36 L.R.A.N.S.' 66. 


9. Cal.—In re Dutcher’s Estate, 
157 P. 242, 172 Cal. 488; In re McCul- 
lough’s Estate, Myr.Prob. 76. 


N.Y.—Younger vy. Duffie, 
535, 46 Am.R. 156, 8 N.Y.Civ.Proc. 84 
[aff 28 (Hur 242]; In re O’Neil’s 
Will, 91 N.Y. 516; In re Serveira’s 
Will, 200 N.Y.S. 464, 205 App.Div. 
686 [aff 197 N.Y.S. 893, 119 Misc. 642]; 
Matter of Gibson’s Will, 113 N.Y.S. 
266, 128 App.Div. 769; In re Crosson’s 
Will, 235 N.Y.S. 711, 134 Misc. 154; 
In re Noon’s Will, 65 N.Y.S. 568, 31 
Mise. 420. 


Ohio.—Baker v. Baker, 37 N.E. 125, 
51° Ohio St. 227. 


Pa.—In re Beaumont’s Estate, 65 
A O9, oon eae 5.0) Oe A De Cas. oda. 
Fouche’s Hstate, 23 A. 547, 147 Pa. 
395; Wikoff’s Appeal, 15 Pa. 281, 53 
Am.D. 597, 


Eng.—In re Walker, 2 Swab.&Tr. 
354, 164 Reprint 1033. 


“Tf the clause added below the sig- 
nature does not affect the disposition 
of the estate, it is usually held not to 
invalidate the instrument.” Ward v. 
Putnam, 85 S.W. 179, 119 Ky. 889, 895. 


fa] Rule applied (1) where the 
matter following the signature con- 
sisted of the date of the will (Flood 
v. Pragoff, 79 Ky. 607; In re Talbot’s 
Will, 154 N.Y.S. 1083, 91 Misc. 382), 
(2) figures having no bearing on the 
will (Fouche’s Estate, 23 A. 547, 147 
Pa. 395), (3) a statement as to the 
date when the will was commenced 
and that it had been “added to as oc- 
casion required” (Wikoff’s Appeal, 15 
Pa. 281, 538 Am.D. 597), (4) a map 
said to be a map of the testator’s real 
estate referred to in the body of the 
will (Tonnele v. Hall, 4 N.Y. 140). 
(5) And a will is signed at the end 
notwithstanding the signature is fol- 
lowed by a clause of revocation of all 
former wills where the will makes a 
full disposition. of all the testator’s 
property, as this amounts to a revoca- 
tion of all wills previously executed. 
In these circumstances the words of 
revocation in the clause of revoca- 
tion are manifestly immaterial. In 
re Serveira’s Will, 200 N.Y.S. 464, 205 
App.Div. 686 [aff 197 N.Y.S. 893, 119 
Mise. 642]. (5) For further applica- 
tion of principle see infra §§ 300, 304. 


10. In re Serveira’s Will, 200 N.Y. 


94 N.Y. 12. In’ re 


McCullough’s Estate, 
Myr.Prob. (Cal.) 76; Ward v. Put- 
pemen S.W el 79;, 119 “Kay, 988955200 Key: 


13. In re McCullough’s 
Myr.Prob. (Cal.) 76. 


14. Sisters of Charity of St. Vin- 
cent de Paul v. Kelly, 67 N.Y. 409 [rev 
7 Hun 290]; In re Ficken’s Will, 256 
N.Y.S. 617, 148 Misc. 407; In re Stein- 
er’s Will, 255 N.Y.S. 397, 142 Misc. 


Estate, 


710; In re Tyner’s Will, 245 N.Y-.S. 
206, 188 Mise. 192; In re Van Tuyl’s 
Will, 166 N.Y.S: 153, 99 Misc. 618; 


In re, Gedney’s. Will, 41 N-Y!S-"205. 
17 Mise. 500; Matter of Jacobson, 19 
N.Y.St. 262, 6 Dem.Surr. 298; Matter 
of Nies’ Will, 13 N.Y.St. 756; Appeal 
of Wineland, 12 A. 301, 118 Pa. 37, 4 
Am.S.R. 571; Morgan’s Estate, 12 Pa. 
Dist. 341. 


15. In re Van Tuyl’s Will, 166 N. 
Y.S. 153, 99 Misc. 618; In re Gedney’s 
Will, 41 N.Y.S. 205, 17 Mise. 500; Mat- 
ter of Nies’ Will, 13 N.Y.St. 756. 


16. Sisters of Charity of St. Vin- 
cent de Paul v. Kelly, 67 N.Y. 409, 
415; In re Ficken’s Will, 256 N.Y.S. 
617, 143 Mise. 407; -In re Steiner’s 
Will, 255, N.Y.S. 397; 142 Mises 7105 
In re Tyner’s Will, 245 N.¥.S. 206, 
138 Misc. 192. 


“There are cases, in which quite a 
material part of the intention and 
forecast of the testator, centers in 
the selection of persons to execute 
his testamentary purpose; where im- 
portant trusts are created in behalf 
of natural persons, important chari- 
table institutions are founded) or oth- 
er large and far-reaching designs are 
shaped, and the administration and 
execution of them committed to the 
executors of the will, who are not 
named until the concluding clause of 
it.” Sisters of Charity of St. Vincent 
de Paul v. Kelly, supra. 


17. Brady v. McCrosson, 5 Redf. 
Surr. (N.Y.) 481; In re Jacobson, 6 
Dem.Surr. (N.Y.) 298; Teed’s Hstate, 
74 A. 646, 225 Pa. 633, 1338 Am.S.R: 
896; Saunders v. J. R. T. Samarreg 
Co., 55 A. 768, 205 Pa. 682; -Morgan’s 
Estate, 12 Pa.Dist. 341; Baird’s Es- 
tate, 38 Pa.Dist. 514, 4 Pa.Dist. 123, 


S. 464, 205 App.Div. 686 [aff 197 N.Y. 16 Pa.Co. 209. 
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will.t8 In the absence of evidence as to when it was 
written, the presumption is that such an addition to 
the will was made after the signature of the testa- 
trix and that of the subscribing witnesses had been 
put on the paper.'? 


Other clauses. A will is considered as having 
been signed at the end although it contains a blank 
for the appointment of an executor which was not 
filled in at the time of the execution of the will,?° 
or although it precedes a clause relating to the com- 
pensation of executors,”! or providing that the exec- 
utor shall not be required to give bond.”?_ A fortiori, 
the signature will be considered at the end of the will 
where a clause relating to compensation of execu- 
tors was written after the testator’s signature by a 
stranger without his knowledge, as this amounted to 
a mere spoliation of the will.?* But a signature is 
not at the end of the will where it is followed by a 
clause giving the executors a power of sale of prop- 
erty designated, the proceeds thereof to be devoted 
to liquidating any deficiency that may arise in cash 
bequests made by the will.?* 


[§ 301] ee. Signature Preceding Matter Which 
Might Affect Construction of Will. Whether the ad- 
dition of matter after the signature which might af- 
fect the construction of the will will invalidate it 
does not appear to have been definitely settled.*® 


[§ 302] ff. Blank Spaces in Body or at End of 


18. Morgan’s Estate, 12 Pa.Dist. 


WILLS 


seribed, without affecting ihe validity 
instrument. . 


[$§ 300-302 


Will. While there is some authority to the con- 
trary,’° it has almost uniformly been held that, not- 
withstanding a blank space left in the body of the 
will,?7 or between the dispositive part of the will and 
the signature,?® the signature is nevertheless sub- 
seribed at the end of the will within the statutory 
requirement, although it has been said that this is 
imprudent as affording an opportunity for fraudu- 
lent practice.2® This rule has been applied in cases 
where a blank space was left at the foot of the sheet 
on which the will was written and the signature 
written on the reverse side thereof,*® and where the 
will so completely filled a sheet of legaleap as not 
to leave room at the bottom for the signature, and 
the signature was written on a marginal line leaving 
a space between the signature and the margin of the 
sheet.?1 


Extent of space. In one case in which the blank 
space was in the body of the will it was held that 
a “long” space did not affect the validity of the will, 
thus indicating that whether the space was small or 
extensive was considered of no importance.2? A 
blank space of one,** two,** or three®® lines between 
the end of the will and the signature will not affect 
its validity. It has also been held that the name of 
the testator written “a short distance below the body 
of the will” is subseribed at the end thereof.** In 
some decisions in which the blank space was at the 


313, 204 Pa. 479. 


341. 


19. Teed’s Estate, 74 A. 646, 225 
Bas yosc, WwesieAm SR 696.5 -Conura, 
Morgan’s Estate, 12 Pa.Dist. 341. 


20. In re Serveira’s Will, 200 N.Y. 
S. 464, 205 App.Div. 686 [aff 197 N. 
Y.S. 893, 119 Misc. 642] (since it must 
be deemed to be no part of the will, 
but only as a proposed appointment 
which the testatrix did not care to 
make, and is immaterial). 


21. In re McConihe’s Estate, 205 
N.Y.S. 780, 123 Misc. 318 (such clause 
not being dispositive but merely an 
instruction in the nature of a post- 
script and not a material part of the 
will). 

22. Baker v. Baker, 37 N.B. 125, 
bly Ohio St; 217, 224 ( ‘the, clause 

. . is not of a character to affect 
the validity of the instrument. . . 
Tf nothing had been said as to bond, 
the omission would not have rendered 
the will inoperative. And a request 
in the body of the will that an ex- 
ecutor be not required to give bond 
would be subject to the discretion of 
the court admitting the will to pro- 
bate, which might grant letters tes- 
tamentary with or without bond, as it 
might seem expedient’’). 


23. Musgrove v. Holt, 240 S.W. 
1068, 183 Ark. 355. 
oa tne re elair’s Wall) e832 -N.Y.S: 


845, 84 Hun 581 [affi46 N.E. 1145, 152 
N.Y. 645]. 


25. See cases infra this note. 


[a] Im Ohio it was said obiter “it 
would be difficult, if not impossible, 
to lay down a general rule which 
would embrace the suggestions and 
requests of the testator that may, be- 
fore the execution of the will, be 
written beneath the place where the 
names of the testator and of the at- 
testing witnesses are afterwards sub- 


of the But such 
suggestions or requests “so written 
should not be of a dispositive nature, 
nor contain anything likely to affect 
the construction of the will.’’ Baker 
We geeker, 37 N.E. 125, 51 Ohio St. 217, 


[b] In Pennsylvania (1) it was 
apparently heid that a paper which 
contained, after the signature of the 
testator, a clause stating his reasons 
for making the devise, which clause 
was not signed at the end thereof, 
was not a valid will. Hays v. Har- 
den, 6 Pa.- 409. (2) But in a later 
decision (the judge who wrote the 
opinion in both cases being the same), 
it was said that the report of the 
case in Hays v. Harden, supra, was 
imperfect, and it was said that a 
statement of reasons for making the 
subsequent devise which might have 
influenced the construction of the 
will, together with an additional de- 
vise subsequent to the signature, in- 
validated the will. Wikoff’s Appeal, 
15 Pa. 281, 538 Am.D. 597. 


26. Smee v. Bryer, 6 Moore P. C. 
404, 18 Reprint 739. 


27. Musgrove vy. Holt, 240 S.W. 
1068, 153 Ark. 855; Lucas vy. Brown, 
219) SW. (796, 18% Ky, 602. 


28. Cal.—In re Dutcher’s Estate, 
157 P. 242, 172 Cal. 488; In re Blake’s 
Estate, 68 P. 827, 136 Cal. 306. 


Ky.—Lucas v. Brown, 219 S.W. 796, 
187 Ky. 502; Graham v. Edwards, 173 
SoWriaml ang: nies iscys, oleae 


N.Y.—In re Dayger’s Will, 47 Hun 
127 [aff 18 N.E. 480, 110 N.Y. 666]. 


Ohio.—Mader v. Apple, 89 N.E. 37, 
80 Ohio St. 691, 131 Am.S.Ry 719) 23 
L.R.A.N.S. 515 [rev 6 Ohio N.P.N.S. 
592]; eens v. Wilber, 9 Ohio N.P. 
N.S. 


Eng.—In re Fuller, [1892] P. 877. 


[a] Thus a will written on a 
blank form, in which a blank space 
was left after the end of the testa- 
mentary provisions, wherein there 
was no writing or printing, and on the 
following page of which, under the 
heading ‘‘Lastly,” a provision was 
made for the appointment of an ex- 
ecutrix, followed by the clause, ‘In 
witness whereof,” ete., at the end of 
which the testator’s name appears, 
followed by no other clause, is prop- 
erly subscribed “at the end thereof,” 
within the meaning of the statute. 
In re Blake’s Hstate, 68 P. 827, 1386 
Cal. 306. 


29. Lucas v. Brown, 219 S.W. 796, 
187 Ky. 502; Mader v. Apple, 89 N.E. 
3,280 Ohio Sts 691) 1381) “AimiSsne wae 
23 L.R.A.N.S. 515 [rev 6 Ohio N.P.N. 
S. 592]; In re Morrow’s Estate, 54 
A. 3138, 204 Pa. 479. 


30. Lucas v. Brown, 219 S.W. 796, 
187 Ky. 502; In re Dayger’s Will, 47 
Hun 127 [aff 18 N.E. 480, 110 N.Y. 
666]; In re Morrow’s Estate, 54 A. 
313, 204 Pa. 479. 


31. Graham vy. Edwards, 173 S.W. 
ea Oa) aNcVAm Gilby 


32. Musgrove v. Holt, 
L068, 153 Ark: 355. 


33. In re Seaman’s Estate, 80 P. 
700, 146 Cal. 455, 106 Am S.Re 53592 
Ann.Cas. 726 and note, 10 Prob.Rep. 
Ann. 255. 


34. %In re Dayger’s Will, 47 Hun 
127, Patt ws (N.B 4805 0s Noy ae 66 Gils 
1B Loe, Estate, 54 A, 313, 204 

a. 


35. Lucas v. Br wa, 219 S.W. 796, 
187 Ky. 502. 


36. In re Dutcher’s Estate, 157 P. 


240 S.W. 


Pa.—In re Morrow’s Estate, 54 A.1242, 172 Cal. 488. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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end of the will, it was in effect held’? or said®® that 
the fact that considerable space intervenes between 
the end of the will and the signature is of no im- 
portance and does not affect the validity of the will. 
But other decisions are opposed to this view. While 
it is recognized that no general rule can be laid down 
as to what constitutes an unnecessary and unreason- 
able blank space between the conclusion of the will 
and the testator’s subseription, and that each case 
must depend on its own peculiar facts and cireum- 
stances,*® it is held or said that the blank space may 
be so unnecessarily and unreasonably large as to in- 
validate the will.4° The signature, it was said, 
should be so near to the concluding words of the 
instrument as to afford a reasonable inference that 
the testator thereby intended to indicate an authen- 
tication of the instrument as a completed expression 
of his testamentary purposes.*? 


[§ 303] gg. Effect of Marginal Clauses.*? A will 
is signed at the end notwithstanding clauses of a 
testamentary character are written in the margin 
of a page of the will, where these clauses are so num- 
bered as to show where they are to be read in rela- 
tion to the other provisions and the connected sense 
is entirely clear.4? But a will having on the last 


37. Mader v. Apple, 89 N.E. 37, 80 


Ohio St. 691, 181 Am.S.R...719, 23 la, | Ann. 255. 


R.A.N.S. 515 [rev 6 Ohio N.P.N.S. 41 

592]; Crafts v. Wilber, 9 Ohio N.P. Z 

N.S. 161; In re Fuller, [1892] P. 377. 42. 
[a] Thus (1) in one decision it 


was held that the will was valid al- 43. In 


WILLS 


Ann.Cas. 726 and note, 10 Prob.Rep.; W. 796, 187 Ky. 502, 506. 


In re Seaman’s Estate, supra. 


Incorporation of extrinsic doc- 
uments by reference see supra § 268. 


re Swire’s Estate, 
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page a dispositive clause written in the margin ex- 
tending lengthwise on the page and not connected 
with the body of the instrument by any reference 
to indicate where the marginal matter is to be read 
in relation to the other provisions is not signed 
at the end,** although the marginal matter was writ- 
ten at the request of the testator and before he at- 
tached his signature under the body of the will.*® 
A marginal insertion, a part of which comes below 
the signature, will not invalidate the will, where it 
merely declares a distribution which the law itself 
would decree with the provision omitted, and is whol- 
ly immaterial.*® 


[§ 304] hh. Signature Following or in Attesta- 
tion Clause. The signature of a testator following 
the attestation instead of the testimonium clause is a 
signing at the end of the will and meets the require- 
ment of the statute.47 <A fortiori, a valid execution 
of the will cannot be defeated by the act of the wit- 
nesses in inserting their signatures above that of 
the testator after he has signed.*® So it has been 
held in many decisions that a signing of the testa- 
tor’s name in the attestation clause with the intent 
of executing the will is a signing at the end of the 
will,t® the view being taken that the attestation 


(2) The at- 
testation clause is not essential to the 
validity of the will, and as it follows 
the signature, it cannot be taken as a 
part thereof. But if the testator 
chooses to insert the attestation 
clause before his signature, thus mak- 


73 A. ing it a part of the instrument. his 


though a space of six inches inter- 
vened between the dispositive part 
of the will and the signature. Crafts 
v. Wilber, 9 Ohio N.P.N.S. 161. (2) 
In another decision it was held that, 
where the whole of the disposing por- 
tion of a will was written on a first 
page of a double sheet of foolscap, 
the second and third pages blank, 
and the signature ofthe testator on 
the fourth page, the will was properly 
signed at the end. In re Fuller, 
[1892] P. 377. (3) And in another 
that the leaving of a blank space of 
about twenty-three and a half inches 
between the last of the testamen- 
tary clauses and the signature does 
not affect the validity of the will. 
Mader v. Apple, 89 N.E. 37, 80 Ohio 
St. 697,°130 Am:S'R: 719,923 Ec RZAUN. 
S. 515 [rev 6 Ohio N.P.N.S. 592]. 


38. In re Dayger’s Wili, 47 Hun 
12d loo att 8 INE 48055 105 NAY. 
666]; In re Gilman’s Will, 38 Barb. 
CN. Y%). 364, 368: 


“An instrument is signed at the end 
when nothing intervenes between the 
instrument and the_ subscription.’’ 
In re Gilman’s Will, supra [quot In 
re Dayger’s Will, supra]. 


39. Lucas v. Brown, 219 S.W. 796, 
187 Ky. 502; Soward v. Soward, 1 
Duv. (Ky.) 126. 


40. In re Seaman’s Hstate, 80 P. 
700, 146 Cal. 455, 106 Am.S.R. 538, 2 
Ann.Cas. 726 and note, 10 Prob.Rep. 
Ann. 255; Lucas y. Brown, 219 S.W. 
796, 187 Ky. 502; Soward v. Soward, 
eure MIS y.) . 226. 


[a] Thus it has been held that 
leaving blank an entire page between 
the written matter and the signature 
indicates such a disregard of the re- 
quirements of the statute, whether 
resulting from ignorance or intention, 
as will prevent its admission to pro- 
bate. In re Seaman’s Estate, 80 P. 
700, 146 Cal. 455, 106 Am.S.R. 53, 2 


[68 C. J.—32] 


1110, 225 Pa. 188. 


44. Irwin v. Jacques, 73 N.E. 683, 
71 Ohio St. 395, 69 L.R.A. 422. 


[a] Reason is that ‘where 
the continuity of a writing otherwise 
complete is attempted to be broken 
by the insertion into it of a clause or 
paragraph, written upon the same or 
a different page or sheet, the clause 
to be inserted must be plainly re- 
ferred to and be susceptible also of 
certain identification. The reference 
must .. . be complete in the body 
of the will. The testator’s intention 
cannot otherwise appear.” Baker’s 
Appeal, 107 Pa. 381, 392, 52 Am.R. 478. 


45. Irwin v. Jacques, 73 N.E. 683, 
71 Ohio St.:395, 69 L.R.A. 422. 


46. In re Gibson’s Will, 113 N.Y.S. 
266, 128 App.Div. 769. 


47. Cal.—=In re Dutcher’s Estate, 
157 BP. 242, 172 Cal. 488. 


Ky.—Lucas v. Brown, 219 S.W. 796, 
187 Ky. 502. 


N.Y.—Matter of Laudy, 55 N.E. 914, 
161 N.Y. 429; Younger v. Duffie, 94 N. 
Yi bsio; oT Ni vaCive roc) 184,046) Am. bs 
156; Matter of Laudy, 29 N.Y.S. 136, 
78 Hun 479 [aff 42 N.H. 724, 147 N.Y. 
699, rearge gr 42 N.B. 724, 147 Nu. 
721, mod 42 N.EB. 1061, 148 N:Y. 403]; 
In re Busch’s Will, 150 N.Y.S: 419, 87 
Mise. 239, 12 Mills Surr. 432; In re 
Kunkler’s Will, 147 N.Y.S. 1094; Co- 
hen’s Will, Tuck.Surr. 286. 


Wis.—In re Young’s Will, 141 N.W. 
226, 158 Wis. 337. 


Eng.-—In re Gunning, 
459, 183 Reprint 1101. 


[a] In support of this view it has 
been said that (i) “an attestation 
clause is not strictly a part of the 
will, but rather a certificate thereto, 
and the signature may either precede 
or follow it and still be at the end 
of the will.” Lucas v. Brown, 219 S. 


1 Rob.Eccl. 


° 


subscription beneath it is at the end 
of the will. Younger v. Duffie, 94 N. 
Y. 535, 46 Am.R. 156, 5 N.Y.Civ.Proe. 
84 [aff 28 Hun 242]. 


48. In re Dutcher’s Estate, 157 P. 
242, 172 Cal. 488. 


49. In re Rudolph’s Estate, 167 N. 
Y.S. 760, 180 App.Div. 486 [aff 163 N. 
Y.S. 411, 97 Misc. 548]; In re Jarvis’ 
Will, 208 N.Y.S. 796, 124 Misc. 563; 
Matter of De Hart’s Will, 122 N.Y.S. 
220, 67 Mise. 13; Matter of Noon’s 
Wills 65, NIYesS.. 568). 68) Mise: 
Matter of Acker, 5 Dem.Surr. (N.Y.) 
19; Gliddings v. Schmuck, 20 Ohio 
Cir.Ct.N.S. 142; Nicholson’s Estate, 
2 Ohio N.P.N.S. 189; In re Morrow’s 
Hstate, 54 A. 313, 204 Pa. 479; In re 
Donaldson’s Estate, 16 Pa.Dist.&Co. 
353 [dist In re Churchill’s Estate, 103 
A. 533, 260 Pa. 94, cited infra note 
53]; In re Woodington, 2 Curt.Becl. 
324,163 Reprint 427; Matter of Walk- 
er, 2 Swab.&Tr. 354, 164 Reprint 1033. 
See Collins’ Estate, 29 Pa.Dist. 814 
(the signing of a will by the testator, 
for the purpose of execution, on the 
left side of the paper immediately 
under the printed attestation clause, 
fulfills the statutory requirement that 
it be signed at the end thereof, where 
nothing appears thereafter except the 
signature of the witnesses). 


[a] Rule applied: (1) Where a 
testator signed in a blank space in the 
body of the attestation clause pursu- 
ant to the instructions of the drafts- 
man with the intent, understood by 
the witnesses, to effect a subscription 
of the will. Matter of Acker, 5 Dem. 
Surrs GNOY.)) 19) (2) Wihhere the-tes= 
tator, after writing out his own will 
concluding with an attestation clause 
in which his name appeared, called in 
two witnesses, told them the paper 
was his will, read the latter portion 
of it to them, including the attesta- 
tion clause, and requested that they 
would sign their names, which they 
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clause forms no necessary part of the will.°° Never- 
theless, a signature occurring in the attestation 
clause for the purposes of the attestation clause can- 
not be considered a subscription to the will where 
there is nothing to show that the testator made it 
with such intention and where it was not made or ac- 
knowledged in the presence of the witnesses.°* An 
intention to make a will does not show that the tes- 
tator’s name appearing in the attestation clause was 
intended to be a subscription.®? It has been held 
that a will is not signed at the end thereof by the par- 
ty making the same, when it is written by ‘the party 
making it, on a printed blank form containing a tes- 
timonium: clause with blanks for the name of the 
place and the date of execution, which he fills, and 
immediately following this a blank line for the sig- 
nature of the maker, which he leaves blank, although 
he has written his name in the attestation clause, ‘im- 
mediately following the testimonium clause, in a 
blank left for the name of the testator, and may 
have intended such act as a signing.®® 


[§ 305] ii. Nontestamentary Clauses Intervening 
between Testamentary Clauses and Signature. A 
will is signed at the end although clauses not of a 
testamentary character intervene between clauses 
of a testamentary character and the signature.* 


[§ 306] jj. Signature to Will and Schedule At- 
tached Thereto. Where the body of a will referred to 
a schedule attached thereto, and the body of the will 
was signed and attested at the end, and the schedule 
was attached, and referred to the will, and it was 
also signed and attested, the will was within the stat- 
utory requirement that wills be signed’ at the end 
thereof.°* 


App.Div. 225. 
56. 


did. Matter of Walker, 2 Swab.&Tr, 
354, 164 Reprint 1033. (3) Where 
the attestation clause was as follows: 
“Signed and sealed as and for the 
will of me, Catherine Elizabeth 


Thicknesse Woodington in the pres- 31 Pa. 246; 
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Ward v. Putnam, 85 S.W. 179, 
Neen OS EYE Ikhigadin BGS 
Ellis, 15 Ohio App. 38; Heise v. Heise, 
Smith’s Hstate, 9 Pa.Co. 


What may be considered a 
An unsigned slip of paper 


~& 
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[§ 307] kk. Signed or Unsigned Codicils. The 
fact that a codicil following the will is not signed 
does not affect the validity of the will where the lat- 
ter is properly signed at the end, although the cod- 
icil itself is inoperative for want of a signature, 
as the two are separate instruments.°® If this were 
not so, it has been said, a codicil whereby the previ- 
ous provisions of a will were intended to be can- 
celed or modified would operate as a revocation of 
the will itself, which can only be done in the manner 
indicated by statute.°7 So, where a will and the 
codicil thereto are both legally executed, the fact 
that the codicil was written in the blank space be- 
tween the last dispositive item and the testimonium 
clause does not invalidate the instrument.°* And it 
has been held that, where the testatrix procured a 
notary to draw her will, and, after making several 
bequests, made a charitable bequest in what the no- 
tary designated as a codicil and addition to the will, 
the latter, when made at the same time, is to be re- 
garded as a continuation of the will itself, so that 
the signatures of the testatrix and her witnesses are 
properly placed at the end of the act, and the writ- 
ing of this additional bequest did not amount to a 
turning aside to another act, so as to render the will 
invalid.®® 


[§ 308] 4. Reading of Will by or to Testator. As 
elsewhere shown, it 1s indispensable to the validity 
of the will that the testator should know and under- 
stand its contents.°° Nevertheless, the general rule 
is that it is not necessary that the will be read by or 
to the testator, but it is sufficient if it is shown that 
its contents were known to, and approved by, him at 
the time of execution,®+ as where it is executed sub- 
stantially in accordance with his instructions,®? in 


N.J.—Day v. Day, 3 N.J.Eq. 549. 


N.Y.—In re Dybalski’s Will, 191 N. 
Y.S. 809, 199 App.Div. 677; Matter of 
Richardson’s Will, 64 N.Y.S. 944, 51 
App.Div. 687; Matter of Smith’s Will, 
15 N.Y.S. 425, 61 Hun 101; Matter of 
Séapristis |) Will) Sah Noy IS e109 Sen 
Mise. 188 [aff 37 NY.S! 496, 1 App. 


Smith v. 


ence of us. Thomas Hughes, Hilen 333, 20 Phila. 94. 
Hughes.” In re Woodington, 2 Curt. [a] 
Eccl. 324, 163 Reprint 427. codgicil.— 
50. Matter of De Hart’s Will, 122 
N.Y.S. 220, 67 Misc. 13; Matter of 
Noon’s Will, 65 N.Y.S. 568, 31 Misc. 
420. 
51. In re Rudolph’s Estate, 167 N. the will wo 


Y.S. 760, 180 App.Div. 486 [rev 163 N. 
Y.S. 411, 97 Misc. 548]. 


52. In re Rudolph’s Estate, supra. 


53. Sears v. Sears, 82 N.H. 1067, 
77 Ohio St. 104, 17 L.R.A.N.S. 353, 11 
Ann.Cas, 1008. ‘To the same effect 
Herbster v. Pincombe, 10 Ohio App. 
322. See In re Churchill’s Hstate, 103 
A. 538, 260 Pa. 94 (where it was sim- 
ilarly held that, where a testator used 
a printed blank form for making his 
will, and inserted his name in the at- 
testation clause and in that part of 
the blank to be signed by the sub- 
scribing witnesses, reading “Signed, 
sealed, published ‘and declared by the 
above named P. Churchill” [the tes- 
tator], ete., but did not sign opposite 
the seal on the line designed for the 
testator’s signature, or elsewhere at 
the end of the paper, the will was not 
signed at the end thereof, as required 
by the act of 1833, and was void). 


54. Owens v. Douglas, 181 S.W. 
896, 121 Ark. 448. 


.55. In re Brand, 73 N.Y.S. 1078, 68 


containing a dispositive clause writ- 
ten subsequently to the execution of 
the will and attached to the outside 
thereof is a codicil within the mean- 
ing of the rule above stated, although 
uld be invalid if the slip 
had been attached prior to execution. 
Smith v. Ellis, 15 Ohio App. 38. 


57. Smith’s Estate, 9 Pa.Co. 333, 
20 Phila. 94. 

58.. Clark vy. Carpenter, 32 Ohio C. 
A. 87. 


59. Oglesby v. Turner, 50 So. 859, 
124 La. 1084. 


60. See supra § 226. 
meer Del.—Smith y. Dolby, 4 Del. 


Ga.—Clifton v. Murray, 7 Ga. 564, 
50 Am.D. 411. 


Ky.—Shanks v. Christopher, 3 A.K. 
Marsh. 144. 


WA v. Crumbaugh, 3 Md. 


Mass.—Worthington v. Klemm, 10 
N.E. 522, 144 Mass. 167. 


Mo.—Beyer v. Hermann, 
164, 173 Mo. 295. 


SRC ts Vv. Beas, DOSEN GE 


73 S.W. 


Div. 615, aff 48 N.E. 1107, 153 N.Y. 
682]. 


Pa.—In re Hopkins’ Estate, 120 A. 
807, 277 Pas 157*.In re Masseth’ s Es- 
tate, 62 A. 640, 213 Pa. 136; Matter 
of Baxter’s Appeal, 1 Brewst. 451; 
Brehony v. Brehony, 8 Pa. Dist.&Co. 
601; Hand’s Est., 4 Pa.Co. 446. 


S.C.-—Black vy. Ellis, 21 S.C. 68,22 
S.C.L. 73. 


Soe Tone v. Cook, 3 Leigh (30 Va.) 


Eng.—Clarke ‘v. Clarke, Ir.R. 2 C. 
L. 395; Mitchell v. Thomas, 6 Moore 
Pic. 137, 13 Reprint 636. 


[a] Copy of previous will, con- 
tents of which known to testator,— 
If it be established either by direct 
evidence, or by circumstances so con- 
clusive as to admit of no reasonable 
doubt, that the will was truly copied 
from a previous will, with the con- 
tents of which the testator was ac- 
quainted, the instrument will be ad- 
mitted to probate although it was 
neither read by-him nor in his hear- 
ing. Day v. Day, 3 N.J.Eq. 549. 


62. N.J.—Day v. Day, supra. 


IN YC——Crumib sy Will; v2INewe Sees 
6 Dem.Surr. 478. 
Pa.—Hess’ Appeal, 


43°) Pa. 735) 082 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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which event it may be considered as sufficient evi- 
dence that the testator was acquainted with its con- 
tents.°* It has been held, however, if the case be 
one in which the person who writes the will takes a 
large benefit under it, then, in order to show that the 
testator knew the contents of the will, that it is 
necessary to prove that the will was read to him, or 
read by him, or that he gave instructions for such 
a will, or to prove some other fact or facts equal as 
evidence to one of these,®°4 and that, where a will, 
as drafted, introduces substantial variations from 
the testator’s instructions and'‘is not read by or to 
him, or its contents or variations from the instrue- 
tions not otherwise explained to him, the will is 
void,®® although if he knew of and approved the al- 
terations, he adopts them by: the execution of the 
will, and it should be confirmed.** Where the will is 
read over to or by the testator, his knowledge of its 
contents will be presumed.®? 


Reading in presence of witnesses. As elsewhere 
shown, knowledge of the contents of a will must be 
shown where the testator is blind and cannot read 
it.°’ But the presence of the witnesses during the 
reading of the will to a blind testator is not neces- 
sary, in the absence of any statutory requirement to 
that effect.°° Although statutes require a will which 
has been dictated to be read in the presence of the 
subscribing witnesses, if the proof of a will being 
read over to the testator in the presence of the wit- 
nesses is furnished by the instrument itself, it is 
immaterial in what manner proof is furnished.7° 


[§ 309] 5. Seal. In the absence of special stat- 
utory requirement, it is not essential that a will, ei- 


Am.D. 551; Walmesley v. Read, 1 
Yeates 87. 69. 
S.C.—Boyd v. Boyd, 21 S.C.L. 341. 


Eng.—Parker v. Felgate, 8 P.D. 171; 
Goodacre v. Smith, L.R. 1 P.&D. 359; 70. 


Brown v. Sackville, 1 Dyer 72a, 73]S. (La.) 367; 
Reprint 152. Mart.N.S. (La.) 73. 
[a] If a person has given instruc- 745 


tions to a solicitor to make a will, and 
the solicitor prepared it in accord- 
ance with those instructions, all that 
is necessary to make it a good will, 
if executed by the testator, is that he 
should be able to think thus far, “I 
gave my solicitor instructions to pre- 
pare a will making a certain disposi- 
tion of my property. I have no doubt 
that he has given effect to my inten- 
tion, and I accept the document which 
is put before me as carrying it out.” | 99¢. 
Parker v. Felgate, 8 P.D. 171. Ed. 5 


63. Day v. Day, 3 N.J.Eq. 549. 


son, 


Wright 53. 
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68. See supra § 228. 72. 


Martin v. Mitchell, 28 Ga. 382; 
to re Mealey’s Will, 
161. 


Forstall v. Forstall, 3 Mart.N. 
Seghers v. Atheman, 1 75. In 


U.S.—Piatt v. McCullough, 19 76 
F.Cas.No. 11,113, 1 McLean 69. : 


Ind.—Doe ex dem. Knapp v. Patti- 503 
2 Blackf. 355. 


Mass.—Avery v. Pixley, 
60. 


N.Y.—In re Diez’s Will, 50 N.Y. 88. 
Ohio.—Williams’ Lessee v. Burnet, 


Pa.—Grubbs v. McDonald, 91 Pa. [a] 
Hight v. Wilson, 1 Dall. 94, 1 L. 
ay 
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ther of real or personal property, be sealed,’+ un- 
less the will is executed by virtue of a power requir- 
ing such will to be under hand and seal, in which case 
it is essential to a valid execution of the power. 
However, a scroll is sufficient as a seal when neces- 
sary in executing the power.7* The presence of a 
seal does not cure the want of the signature by the 
testator’* or of subscription by the witnesses.’° 


[§ 310] 6. Revenue Stamp. Although a statute 
requires a revenue stamp to be affixed to a will, a 
will is not rendered invalid because no stamp is plac- 
ed on it at the time of execution.*® It is the duty 
of the register to do it at the expense of the execu- 
tor, before he issues in connection with it his letters 
testamentary."? 


[§ 311] 7. Acknowledgment before Authorized 
Officer. In the absence of any statutory require- 
ment to that effect, it is not essential that wills 
should be acknowledged before an officer authorized 
to take acknowledgments.** Although a certificate. 
of acknowledgment of a will is unnecessary and use- 
less for any purpose as an official certificate,7® the 
affixing of a certificate of acknowledgment to a suf- 
ficiently executed and attested will is considered 
nothing more than surplusage and does not vitiate 
ise 

[§ 312] 8. Acknowledgment before, and Approval 
by, Officer—a. Under Act of Congress Relating to 
Five Civilized Tribes. It is provided by federal 
statutes having to do with the Five Civilized Tribes 
that “Every person of lawful age and sound mind 
may by last will and testament devise and bequeath 
all of his estate, real and personal, and all interest 


Dormer v. Thurland, 2 P.Wms. 
506, 24 Reprint 837. 


73. Pollock v. Glassell, 2 Gratt. (43 
Va.) 439. 


74. See supra § 292. 


re Byrd, 3 Curt.Eccl. 
163 Reprint 674. 


Werstler v. Custer, 46 Pa. 502. 
77. Werstler v. Custer, 46 Pa. 502, 


Phila (ear) 


nla 


“Tt would be monstrous to require 
testators, often in articulo mortis, to 
execute the stamp act, under .penalty 
of forfeiting their right to make 
wills.” Werstler v. Custer, supra. 


78. See cases infra this note. 


In the Philippines (1) ac- 
knowledgment of a will before a no- 
tary was formerly necessary (Her- 
naez v. Hernaez, 1 Philippine 689), 


4 Mass. 


64. Hughes v. Meredith, 26 Ga. 325, 
(1 Am? 127. 


65. Davis v. Rogers, 6 Del. 44; 
Chandler v. Ferris, 1 Del. 454; Matter 
of Nadal, 2 Hawaii 400; Waite v. 
Frisbie, 47 N.W. 1069, 45 Minn. 361, 
51 N.W. 217, 48 Minn. 420. 


66. Davis v. Rogers, 6 Del. 44; 
Chandler v. Ferris, 1 Del. 454; In re 
Triebe’s Will, 168 A. 404, 114 N.J.Eq. 
227. 

[a] hus the testator adopted 
clauses in a will inserted by a drafts- 
man without instructions, where the 
will as drawn was read to and by the 
testator, after which he signed it and 
declared it his will. In re Triebe’s 
Will, 168 A. 404, 114 N.J.Hq. 227. 


67. Atter v. Atkinson, L.R. 1 P.& 


D. 665; 
1 P.&D. 109. 


Goodhouse vy. Blackburn, L.R. | 


Eng.—Hyde v. Hyde, 3 Ch.Rep. 155, 
21 Reprint 755; Wright v. Wakeford, 
17 Ves.Jr. 454, 34 Reprint 176. 


‘ “The law does not require a will to 
be sealed; and it has precisely the 
same force and effect without as with 
aseal. . In a testamentary pa- 
per, it [a seal] has no bearing what- 
ever upon the legal character or op- 
eration of the instrument; no solem- 
nity of sealing could make it a spe- 
cialty; and the act of sealing can 
amount to nothing more than the per- 
formance of a condition.” Pollock v. 
Glassell, 2 Gratt. (438 Va.) 439, 452. 


[a] That seal spoken of in testa- 
tum clause of properly witnessed will 
is not in fact affixed does not show 
that the testator considered the will 
not fully executed when he signed it, 
and does not invalidate the will. 
Ketchum v. Stearns, 8 Mo.App. 66 [aff 
76 Mo. 396]. 


(2) but it is not necessary under ex- 
isting statutes (Bona vy. Briones, 38 
Philippine 276; Valera v. Paruggan- 
an, 4 Philippine YG A 


[b] In Porto Rico the statutes re- 
quire wills to be executed before a 
notary qualified to act at the place of 
their execution, but make an excep- 
tion in the case of testators in immi- 
nent danger of death. In such case 
the will may be executed before five 
competent witnesses without the ne- 
cessity of the intervention of a no- 
tary. Ortiz v. Pabon, 6 Porto Rico 208. 


79. Keely v. Moore, 25 S.Ct. 169, 
196 U.S. 38, 49 L.Ed. 376. 


80. Gore v. Dace, 127 So. 901, 157 
Miss. 221; Bolton v. Bolton, 64 So. 
967, 107 Miss. 84; Murray v. Murphy, 
39 Miss. 214; Merrill v. Boal, 132 A. 
(2d gwA Rally £27.35)14 00 Alaben vod Oe 


670 [68 C.J.] 
therein: Provided, That no will of a full-blood In- 
dian devising real estate shall be valid, if such last 
will and testament disinherits the parent, wife, 
spouse, or children of such full-blood Indian, unless 
acknowledged before and approved by a judge of the 
United States court for the Indian Territory, or a 
United States commissioner, or a Judge of a county 
court of the State of Oklahoma.’*! Under these 
statutes, a will disinheriting persons who would oth- 
erwise take by descent is void unless acknowledged 
before, and approved by, one of the officers therein 
designated, 82 and the facts of acknowledgment and 
appr roval must both be certified by the officer on the 
will and appear on it when probated and placed of 
record.** In the absence of such certificate the will 
is invalid, notwithstanding the commissioner testi- 
fied that the acknowledgment was duly made, but the 
certificate thereof inadvertently omitted, parol evi- 
dence not being admissible to prove the fact of ac- 
knowledgment or approval.** 


Persons protected by statute. As the statute is 
limited in its terms to “parent, wife, spouse, or chil- 
dren” of a full-blood Indian, it has no application to 
grandchildren, great-grandchildren, or other rela- 
tions further removed, and a full-blood Indian may 
make a will disinheriting them although not ac- 
knowledged before, and approved by, one of the 
officers designated in the statute.®® 


“Disinherit” defined and explained. The term 
“disinherit,” as used in the statute, means an act 
by which a person deprives his heirs who, without 
such act, would inherit.2® A will of a full-blood In- 
dian “disinherits,’ within the contemplation of the 
act, if, without the approval required, it thereby de- 
prives, or seeks to deprive, parent, wife, spouse, or 
children of any estate which they would have in- 
herited in case of his intestacy.** Disinheritanee re- 
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sults invalidating a will not acknowledged and ap- 
proved as provided by the statute where tracts de- 
vised to each child by the will of a full-blood Indian 
are not of substantially the same value at the date of 
the testator’s death,**® or where the land devised to 
the wife is of less value than that which she would 
have inherited by the law of descent then in force, 
such value to be determined as of the date of the 
testator’s death.*® On the other hand, if at the date 
of the death of a testator the lands devised to the 
beneficiaries are of substantially the same value, the 
will is not invalid as disinheriting either of them.®° 


Necessity for compliance with state laws govern- 
ing execution. The statutes under consideration do 
not confer an absolute right, of disposition of In- 
dian property without regard to the law of the state 
where it was located, and. the will of a full-blood In- 
dian must be executed with the same formalities of 
the statute law of the state as are required of any 
other citizens of whatever degree of blood or nation- 
ality.91 


Whether acknowledgment and approval an element 
of execution and attestation. While some of the 
earlier decisions were to the contrary,®? it is now 
settled that the approval and acknowledgment of the 
will of a full-blood Indian, as provided for by the 
federal statute, is not an element of execution and 
attestation required by the Oklahoma statutes,®? and 
is not within the purview of the jurisdiction of a pro- 
bate court of Oklahoma in admitting a will to pro- 
bate under the laws of that state.°* Hence, admit- 
ting the will to probate does not involve the deter- 
mination of the question whether or not the will has 
been acknowledged in the manner required by the 
act of congress, 85 and a judgment probating a will 
which has not been acknowledged as required by the 
statute does not operate to disinherit the heirs, °¢ 


81. Act April 26, 1906 [384 U. S.[ing overreached and imposed upon,]121 Okl. 106; Copeland v. Johnso 
St. at L. p 145 c 1876] § 23, as amend- | and induced for an inadequate consid- | 224 P. “986, 101 OK. 2 228; Battiest 7 
ed by Act May 27, 1908 [35 U. S. St. | eration or by trickery, to deprive his | Wolf, 223 Pi 661. OOK 212; In re 
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82. Davis v. Williford, 46 S.Ct. 547, 
271 U.S. 484, 70 L.Ed. 1048 [aff 232 P. 
828, 106 Okl. 208]; Coats v. Riley, 7 
P.(2d) 644, 154 Okl. 291; Hayes v. 
Simmons, 277 P. 213, 136 Okl. 206; 
Anglin v. Patterson, 248 12%, 632, jot 
Okl. 106; Lauderdale v. Tookolo, 245 
P. 587, 114 Okl. 187; In re Baptiste’s 
will, 537 P. 854, 110 Okl. 267; Com- 
pany v. Collins, 229 P. 569, 103 Okl. 
153; Copeland v. Johnson, 924 P. 986, 
101 Okl. 228; Battiest v. Wolf, 223 P. 
661, 97 Okl. 312; Armstrong v. Letty, 
209 P. 1868, 171, 85, Okl-* 2057. Invire 
Byford’s Will, 165 P. 194, 65 Okl. 159. 


“The plain purport and meaning of 
the act of Congress is not to defeat 
the right of the full-blood Indian to 
make a will, but is that the will shall 
not operate to convey restricted land 
away from the heirs, unless it is ap- 
proved in the manner designated in 
the act.” Armstrong v. Letty, supra. 


[a] Form of acknowledgment and 
approval of Indian will held sufficient. 
Proctor v. Harrison, 125 P. 479, 34 
Okl. 181. 

@3. Davis v. Williford, 46 S.Ct. 547, 
548, 271 U.S. 484, 70 L.Ed. 1048 [aft 
232’ P. 828. 106 Okl. 208]; In re Bap- 
tiste’s Will, 287 P. 854, 110 Okl. 267. 


“Tt was intended by this proviso to 
prevent a full-blood Indian from be- 


For later cases, 


heirs of their inheritance; and that, 
to this end, a will devising his land 
to other persons should not be valid 
unless acknowledged before and ap- 
proved by a judicial or quasi-judicial 
officer of the United States. To make 
certain of this, the officer was not to 
approve the will unless the testator 
appeared before him in person and ac- 
knowledged its due execution, and, 
upon the examination of the testator, 
the will appeared to be of such a char- 
acter and based upon such considera- 
tion as to warrant its approval. 
Plainly, it was not intended that such 
acknowledgment and approval should 
be a perfunctory matter. And as the 
will when probated and _ recorded 
would be a muniment of title to the 
land, necessarily a certificate both of 
the acknowledgment and the approval 
should appear upon it.” Davis v. Wil- 
liford, 46 S.Ct. 547, 548, 271 U.S. 484, 
70 L.Ed. 1048. 


84 Davis v. Williford, 46 S.Ct. 547, 
271 U.S. 484, 70 L.Ed. 1048 [aff 232 
P. 828, 106 Okl. 208]; In re Baptiste’s 
Will, 237 P. 854, 110 Okl. 267. 


85. Company v. Collins, 229 P. 569, 
103 Okl. 153; Tucker v. Masters, 222 
P. 259, 97 Okl. 70; Gillespie v. Wilson, 
221 P. 82, 101 Okl. 62; Bell v. Davis, 
155 P. 1132, 55.Okl. 121; Wilson v. 
Greer, 151 P. 629, 50 Okl. 387, 


86. Anglin v. Patterson, 248 P. 632, 


Byford’s Will, 165 P. 194, 65 Okl. 159. 


87. Coats v. Riley, 7 P.(2d) 644, 
164 Okl. 291; Battiest v. Wolf, 223 P. 
661, 97 Okl. 212; In re Byford’s Will, 
165 P. 194, 65 Okl. 159. 


88. Coats v. Riley, 7 P.(2d) 644, 
164 Okl. 291. 


s9. Battiest v. Wolf, 223 P. 661, 97 
Okl. 212 


90. Copeland: v. Johnson, 
986, 101 Okl. 228. 


91. In re Tiger's Will, 221 P. 441, 
94 Okl. 103; Blundell v. Wallace, 220 
P. 40, 96 Okl. 24 [aff 45 S.Ct. 247, 267 
U.S. 378, 69 L.Ed. 664]. 


92. In re Byford’s Will, 165 P. 194, 
65 Okl. 159; Homer v. McCurtain, 138 
P. 807, 40 Okl. 406. 


93. Coats v. Riley, 7 P.(2d) 644, 
164 Okl. 291; Lauderdale v. Tookolo, 
245 Ps 58%, 1d4 Oks L875 In iresBap-= 
tiste’s Will, 237 P. 854, 110 Okl. 267; 


224 P. 


Armstrong v. Letty, 209 P. 168, 85 
Okl. 205. 

94. Coats v. Riley, 7 P.(2d) 644, 
164 Okl. 291. 

95. Coats v. Riley, supra; Arm- 
syne v. Letty, 209 P. 168, 85 Okl. 

96. Armstrong v. Letty, supra. 


developments and changes in the law see Annotaticns, same title and section number, 
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§§ 312-314] 


or bar them from presenting their claim that the will 
was invalid under the provisions of the act of con- 
gress.°* Although the will has been admitted to pro- 
bate no title to property is conveyed thereby, if it 
was not valid under the federal statute.°’ 


[§ 313] b. Under Other Acts of Congress. Un- 
der the act of congress relating to the disposition of 
property by Osage Indians,°® it is not incumbent on 
the secretary of “the interior to approve the will of 
an Osage Indian although the will was in strict ae- 
cordance: with the laws of the state.t | But where, 
by will, and with approval of the secretary of the 
interior, an adult Osage Indian disposes of all her 
separate property, in equal shares to her surviving 
husband and four children by former marriages, a 
state court is without jurisdiction to alter such will 
so as to give one third of such property to the sur- 
viving husband, the validity of the will not being 
questioned except as to the division made of the 
property.2 So long as the will stands, the disposi- 
tion of the property made by its terms must also 
stand, as the court cannot make a new will nor di- 
rect. a different division of the property from that 
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made by the testatrix with the approval of the secre- 
tary of the interior.? Under an act of congress re- 
lating to Indian allottees generally,* the secretary of 
the interior is authorized to set aside the approval of 
an Indian’s will more than a year after the death of 
the Indian who was an allottee under the act of 
Febr. 8, 1887, and to grant a rehearing, which was 
not based on fraud, but sought on the ground that 
a full and complete hearing was not had before the 
examiner of inheritance.® Considering the scope of 
the jurisdiction conferred on the secretary over the 
restricted estates of Indians, a hberal rule of inter- 
pretation should be adopted for the proper admin- 
istration of such estates.® 


[§ 314] 9. Attestation and Subscription by Wit- 
nesses'—a. Necessity and Purpose*—(1) In Gen- 
eral. At common law it is not essential to the va- 
lidity of a will that it should be attested by wit- 
nesses;® but in most jurisdictions attestation and 
subseription by witnesses is, by statute, made essen- 
tial to the validity of wills of both real and per- 
sonal property.1° Most of these statutes contain 


97. Coats v. Riley, 
164 Okl. 291. 


7 P.(2d) 644, 


98. Coats v. Riley, supra. 
99. Act April 18, 1912 [37 U. S. St. 
at L. p 88 c 83] § 8 provides: ‘“‘That 


any adult member of the Osage Tribe 
of Indians not mentally incompetent 
may dispose of any or all of his es- 
tate, real, personal, or mixed, includ- 
ing trust funds, from which restric- 
tions as to alienation have not been 
removed, by will, in accordance with 
the laws of the State of Oklahoma: 
Provided, That no such will shall be 
admitted to probate or have any va- 
lidity unless approved before or aft- 
er the death of the testator by the 
Secretary of the Interior.”’ 


1. In re Wah-Shah-She-Me-Tsa- 
sand Hstate, 2ze9 Ps 177, 111 Oks 177; 
179s 


“Before a will of such Indian can 
be held to be valid, it must be approv- 
ed by the Secretary of the Interior.” 
In re Wah-Shah-She-Me-Tsa-He’s Es- 
tate, Supra. 


2. In re Wah-Shah-She-Me-Tsa- 
He’s Estate, supra. 


3. In, re Wah-Shah-She-Me-Tsa- 
He’s Estate, supra. 


4,~- Act Febr: 14, 1913> [37 U.S. St. 
at L. p 678 c 55] § 2 provides as fol- 
lows: “That any persons of the age 
of twenty-one years having any right, 
title, or interest in any allotment 
held under trust or other patent con- 
taining restrictions on alienation or 
individual Indian moneys or_ other 
property held in trust by the United 
States shall have the right prior to 


‘the expiration of the trust or re- 


strictive period, and before the issu- 
ance of a fee simple patent or the 
removal of restrictions, to dispose of 
such property by will, in accordance 
with regulations to be prescribed by 
the Secretary of the Interior: Pro- 
vided, however, That no will so exe- 
cuted shall be valid or have any force 
or effect unless and until it shall 
have been approved by the Secretary 
of the Interior: Provided further, 
That the Secretary of the Interior 
may approve or disapprove the will 
either before or after the death of 
the testator, and in case where a will 
has been approved and it is subse- 
quently discovered that there has 
been fraud in connection with the 


execution or procurement of the will, Tenn. 375; 


the Secretary of the Interior is here- 
by authorized within one year after 
the death of the testator to cancel 
the approval of the will, and the prop- 
erty of the testator shall thereupon 
descend or be distributed in accord- 
ance with the laws of the State 
wherein the property is located.” 


5. Nimrod v. Jandron, 24 F.(2d) 


6138, 58 App.D.C. 38. 


6. Nimrod v. Jandron, supra. 

7. Definitions: 
“Attest:’6 C.J; pp 551, 553. 
“Attestation” 6 C.J. pp 554, 555. 
“Attesting witnesses’? 6 C.J. p 555. 
“Subscribe’”’ §§ 1, 2, 3. 
Pra iy een witness” see Subscribe 


“Subscription” 60 C.J. p 840. 


8. Holographic will see 
405. 


Nuncupative will see infra § 418. 


9. In re High, 2 Dougl. (Mich.) 
515; Conklin v. Edgerton Adm’r, 21 
Wend. (N.Y.) 430; Serjeant v. Pun- 
tis,-Pree.Ch. ‘77-24 Reprint 37... And 
see cases infra this note. 


[a] Attestation of wills of person- 
al property (1) is unnecessary when 
not required by statute. Darrell v. 
Brooke, 30 F.Cas.No. 18,287, 2 Hayw. 
&H. 329; Couch v. Couch, 7 Ala. 519, 
42 Am.D. 602 (changed by statute 
see Alabama cases infra note 10); 
McGrews v. McGrews, 1 Stew.&P. 
(Ala.) 30; Brown v. Avery, 58 So. 
34, 63 Fla. 355, 376, Ann.Cas.1914A 
90; Hays v. Ernest, 13 So. 451, 32 
Fla. 18; Woodstock College of Balti- 
more County v. Hankey, 99 A. 962, 
129 Md. 675 (changed by statute see 
Maryland cases infra note 10); In re 
Lester’s Will, 136 A. 322, 100 N.J.Eq. 
521; Gaskins v. Gaskins, 25 N.C. 158; 
White v. Helmes, 12 S.C.L. 430; Or- 
gain v. Irvine, 43 S.W. 768, 100 Tenn. 
193; Franklin v. Franklin, 16 S.W. 
557, 90 Tenn. 44; Davis v. Davis, 6 
Lea (Tenn.) 543. (2) A will of per- 
sonalty need not be attested and sub- 
scribed where the statute merely pro- 
vides that no will shall be sufficient 
to convey an interest in lands unless 
signed by the testator and subscrib- 
ed by two disinterested witnesses. 
State v. Goodman, 181 S.W. 312, 133 


infra § 


Franklin v. Franklin, su- 
pra; Johnson v. Fry, 1 Coldw. (Tenn.) 
101; Moore v. Steele, 10 Humphr. 
(Tenn. ) DO2ene Coy), And a statute re- 
quiring wills of personalty to be in 
writing and signed by the testator, 
or by some person by his express di- 
rection, is declaratory of the com- 
mon-law rule requiring no subscrib- 
ing witnesses. Brown y. Avery, 58 
ee 34, 63 Fla. 355, 376, Ann.Cas.1914A 


10. Ala.—Stuck v. Howard, 104 So. 
500, 213 Ala. 184; Elston v. Price, 98 
So. 573, 210 Ala. 579; Blacksher v. 
Northrup, Si SOumUaa 176 Ala. 190, 42 
L.R.A.N.S. 454; Woodruff v. Hund- 
HAG 29 So. 98, 127 Ala. 640, 85 Am.S.R. 


Cal.—Merkle v. Merkle, 258 P. 969, 
85 Cal.App. 87; Mayborne v. Citizens’ 
Trust & Savings Bank, 188 P. 1034, 
46 Cal.App. 178. 


Colo.—International Trust Co. v. 
Anthony, 101 P. 781, 45 Colo. 474, 22 
L.R.A.N.S. 1002, 16 Ann.Cas. 1087 ana 
note, 14 Prob.Rep.Ann. 237. 


Ga.—Hooks v. Stamper, 18 Ga. 471. 


Hawaii.—Matter of Porter, 1 Ha- 
wali 297. 


Ill.—Cunningham v. Hallybunton, 
174, NE 550, 342) IN “442 in ere 
Sloan’s Estate, 56 N.B. 952, 184 Tl. 
579; Gibson v. Nelson, 54 N.E. 901, 
181 Ill. 122, 72 Am.S.R. 254, 5 Prob. 
Rep. Ann. 67; Drury v. Connell, 52 N. 
BE. 368, 177 Tl. 43; Standley v. Moss, 
114 Il. App. 612. 


Ind.—Orth vy. Orth, 42 N.E. 277, 44 
N.E. 17, 145 Ind. 184, 57 Am.S.R. 185, 
32 L.R.A. 298. 


Pe en re Boyeus’ Will, 23 Iowa 


Kan.—Burch v. Burget, 285 P. 574, 
130 Kan. 243; Purcell v. Baskett, 249 
Beeler en Kan. 678. 


Ky.—Birch v. Jefferson County 
Court, 51 S.W.(2a) 258, 244 Ky. 425; 
Stamper v. Lunsford, "015 S.W. 297, 
185 Ky. 558; Baldwin's Ex’r v. Bar- 
ber’s Ex’rs, 151 S.W. 686, 151 Ky. 168, 
Ann.Cas.1915A 14 [mod 146 S.W. 1124, 
148 Ky. 370]. 


Me.—Murdock v. Bridges, 39 A. 475, 
91 Me. 124. 


Md.—Shane v. Wooley, 113 A. 652, 
138 Md. 75; Brengle v. Tucker, 80 A. 
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both the words “attest” and “subseribe.”’11 
has been held that subscription is necessary under 
statutes merely requiring the will to be 
ed”?!? or “attested,”’!* the view being taken that ei- 
ther of these terms is broad enough to include sub- 
seription. Statutes of this character are enacted for 
the purpose of removing uncertainty as to the exe- 
eution of wills and to safeguard testators against 
They are mandatory?® 
and subject to strict construction,!® and if not com- 


frauds and impositions.!# 


224, 114 Md. 597; 
College v. McKinstry, 
Ma. 188. 


Mass.—Simpkins v. 


Western Maryland 
23 TEAL Li G5, 


Old Colony 


Trust Co., 151 N.E. 87, 254 Mass. 576; 
Capen v. Capen, 125 N.E. 692, 234 
Mass. 355; Chase v. Kittredge, 11 Al- 


len 49, 87 Am.D. 687. 


Mich.—In re Kohn’s Estate, 137 N. 
W. 735, 172 Mich. 342. 


Minn.—In re Drusch’s Estate, 164 
NEW lOaste Los. Mann: §322).) Iniere 
Cre pe Estate, 76 N.W. 27, 73 Minn. 

6. ' 


Miss.—Smith v. Young, 99 So. 370, 
134 Miss. 738, 35 A.L.R. 69; Johnson 
v. Delome Land, etc., Co., 26 So. 360, 
77 Miss. 15. 


N.H.—Tilton v. Daniels, 109 A. 1465, 
79 N.H. 368, 8 A.L.R. 1078. 


N.J.—In re Lester’s Will, 136 A. 
322, 100 N.J.Eq. 521; In re McEI- 
waine’s Will, 18 N.J.Eq. 499. 


N.Y.—In re Judge’s Will, 252 N.Y. 
S. 500, 141 Mise. 254; Hosea v. Skin- 
ner, 67 N.Y.S: 527, 32 Misc. 653. 


Ohio.—-Tims vy. Tims, 32 Ohio Cir. 
Ct. 506. 


Or.—McCracken v. McCracken, 219 
Pee AG 1.09. Ore 8357 «Montague: Vv. 
Schieffelin, 80 P. 654, 46 Or. 413, 10 
Prob.Rep.Ann. 250. 


Philippine.—Gumban  v. 
50 Philippine 30. 


Tex.—Cantrell v. Brannon, (Civ. 
App.) 16 S.W.(2d) 400; Massey v. Al- 
len, (Civ.App.) 222 S.W. 682; Maris 
v. Adams, (Civ.App.) 166 S.W. 475 
[mod on other grounds (Commn. 
App.) 213 S.W. 622]; Belgarde v. Car- 
ter, (Civ.App.) 146 S.W. 964. 


Wash.—In re Chafey’s Estate, 8 P. 
(2d) 959, 167 Wash. 185. 


W.Va.—Langfitt v. Langfitt, 151 S. 
E. 715, 108 W.Va. 466. 


Eng.—Re Hughes, 59 L.T.Rep.N.S. 
586. 
Ont.—kKreh vy. Moses, 22 Ont. 307. 


Sask.—Kelsey v. Varco, 9 Sask.L. 
294. 
And see statutes of England and of 


the several states and territories and 
provinces of Canada. 


Gorecho, 


ta] Undelivered deed properly 
signed and acknowledged, but not 
witnessed as prescribed by the law 
of wills, cannot take effect as a tes- 
tamentary devise. Burch v. Burget, 
285 P. 574, 180 Kan. 243. 


[b] Appointment under power to 
appoint by will is not executed by a 
will insufficiently attested. Wagstaff 
eh Wagstaff, 2 P.Wms. 258, 24 Reprint 
721. 


{c] Unattested codicil will not af- 
fect a valid will of realty. Gallini v. 
Noble, 3 Meriv. 691, 36 Reprint 265; 
Hooper v. Goodwin, 18 Ves.Jr. 156, 34 
Reprint 277. 


WILLS 
But it 


‘“witness- 


[d] In Pennsylvania (1) the stat- 
utes require that wills by which real 
or personal estates are devised or be- 
queathed for religious or charitable 
uses shall be attested by two credi- 
ble and disinterested witnesses (In 
re McClure’s Estate, 165 A. 24, 309 
Pa. 370; In re Fowler’s Estate, 126 
A. 817, 281 Pa. 459; In re Womack’s 
Estate, 98 A. 611, 253 Pa. 384; In re 
Irvine’s Hstate, 55 A. 795, 206 Pa. 1; 
In re Krout, 26 Pa.Dist. 509; Steen- 
son’s Estate, 5 Lack.Leg.N. 163), (2) 
and the attesting witnesses must be 
subscribing witnesses (Dauphin 
County Historical Soc. v. Kelker, 74 
A. 619, 226 Pa. 16, 134 Am.S:R. 1010; 
In re Kessler’s HMstate; 70 A. 770, 221 
Pa. 314, 128 Am.S.R. 741, 15 Ann.Cas. 


791; in re Paxson’s Estate, 70 A. 280, 
221 Pa. 98; In re Womacks, 25 Pa. 
Dist. 101). (8) The statutes also re-. 


quire the presence of two witnesses, 
neither of whom shall be the hus- 
band, at the execution of the will of 
a married woman. Camp v. Stark, 
10) Phila. 528,' 30-Legiint. 21. (4) 
Wiils other than those mentioned are 
required by statute to be proved by 
oath or affirmation of two or more 
competent witnesses, and under this 
statute attesting and subscribing wit- 
nesses are not essential. In re Daw- 
son’s Hstate, 120 A. 828, 277 Pa. 168; 
McCiure v. Redman, 107 A. 25, 263 


Pa. 405; In re Kisecker’s Estate, 42 
A. 886, 190 Pa. 476; Ginder v. Far- 
hum, 10 Pa. 98; Rossetter v. Sim- 


mons, 6 Serg.&R. 452; Rohrer v. Steh- 
man, 1 Watts 442; Lewis v. Maris, 1 


Dall. 278, 1 L.Ed. 136; Hight v. Wil- 
son, 1 Dali. 94, 1 L.Ed. 51; Kris’s Es- 
tate, 30 Pa.Dist. 166. (5) Where 


there are no subscribing witnesses, 
a will may be sufficiently proved by 
two witnesses who are acquainted 
with the testator’s handwriting (Mc- 
Clure v. Redman, 107 A. 25, 263 Pa. 
405) (6) or who heard her acknowl- 
edge its execution (In re Kisecker’s 
Estate, 42 A. 886, 190 Pa. 476). (7) 
A bequest of a definite sum for the 
erection of a monument to the tes- 
tator, his father, and mother is not 
a charitable use under the Act of 
April 26, 1855, P. L. 328, requiring at- 
testation by two disinterested wit- 
nesses at least one calendar month 
before the death of the testator. In 
re Calvin’s Estate, 18 Pa.Dist. 809. 


11. See statutory provisions. 


12. McCarn v. Rundall, 82 N.W. 
924, 111 Iowa 406, 5 Prob.Rep.Ann. 
624; In re Boyeus’ Will, 23 Iowa 354. 


13. International Trust Co. y. An- 
thony, 101 P. 781, 45 Colo. 474, 486, 
22 L.R.A.N.S. 1002, 16 Ann.Cas. 1087 
and note, 14 Prob.Rep.Ann. 237; Cal- 
kins) vs, Calkins, 75°-N.B 6182,.216 D1. 
458, £08) AnvSiR. 2238, 17 LAR VAVNss. 
393; In re Sloan’s Estate, 56 N.E. 952, 
184 Ill. 579; Gibson v. Nelson, 54 N. 
H. 901; 181-1. 122, 72. Am.S.R. 254: 
pray v. Connell, 52 N.E. 368, 177 Ill. 


“The word ‘attested,’ under all of 
the authorities, carries the idea both 
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plied with, the will is void and inoperative.*? 


[§ 315] (2) Wills Disposing of Both Real and 
Personal Property. Where there is no statutory 
requirement that wills of personalty be attested, a 
will which is insufficient as a devise of real prop- 
erty because it is not attested in accordance with 
statutory requirements may nevertheless be sufficient 
as to personalty bequeathed thereby,!* if the dispo- 
sitions of realty and personalty are separable and 
independent,‘ although it has been said that it is a 


of mental and mechanical act, and, 
as between it and ‘subscription,’ it is 
the more comprehensive term, and in- 
cludes the latter. For example, there 
may be subscription without attesta- 
tion, but not attestation, in conform- 
ity with the requirements of our stat- 
ute, without subscription. The word 
‘subscribe’ appears in nearly all of 
the other state statutes in conjunc- 
tion with the word ‘attested,’ in ref- 
erence to the witnessing of wills, not 
because it adds one iota to the mean- 
ing of the latter term, as a matter of 
law or fact, but only to remove any 
possible doubt, which might other- 
wise arise, as to the purpose and in- 
tent of the law, and thus to make 
more certain, clear and specific the 
need of actual subscription.” Inter- 
national Trust Co. v. Anthony, su- 
pra. 


14. Histon. v. Price, 98 So. 578, 210 
Ala. 579; Shane v. Wooley, 113 A. 
652, 1388 Md. 75; Brengle vy. Tucker, 
80 A. 224, 114 Md. 597; Matter of 
Laudy, 42 N.E. 1061, 148 N.Y. 403. 


[a] As otherwise expressed, the 
chief purpose in subscribing is to 
identify the instrument, not necessa- 
rily as a will, since the paper must 
speak for itself, but as the particular’ 
instrument which the subscribers 
saw the maker execute. Dauphin: 
County Historical Soc. v. Kelker, 74 
A619) 226) Pa. 16) 134°Am-S.R. 1010. 


15. Cunningham v. Hallyburton,, 
174 N.E. 550, 342 Ill. 442; German 
Evangelical Bethel Church of Con-- 
cordia v. Reith, 39 S.W. (28) LOB si 27 
Mo. 1098, 76 A.L.R. 604 


16. In re Levanti’s Will, 252 N.Y.. 
S. 497, 141 Misc. 248. 


17. See cases supra note 10. 


18. Ala.—Ex p. Henry, 24 Ala. 638;- 
Hilliard v. Binford, 10 Ala. 977. 


Fla.—Brown v. Avery, 58 So. 34, 
63 Fla. 355, 376, Ann.Cas.1914A 90; 
ie Vv. Ernest, P3%So0.) 451, 133) Blas 


Ky.—Orndorff v. Hummer, 12 B. 
Mon. 619. ; 
Miss.—Fatheree yv. Lawrence, 33: 
Miss. 585; Wood v. American L. Ins., 
ete., Co.,.8 Miss: 609%. Nutt v. iINutts 
Freem. 128. 
iage eee Vv. Tucker, 27) -N:@a 
Tenn.—Orgain v. Irvine, 43 S.W.. 


768, 100 Tenn. 193; Franklin v. Frank. 
Linyeler Saver ib.7, 90 Tenn. 44; Davis. 
v. Davis, 6 Lea 543; Guthrie v. Owen, 
2 Humphr. 202, 36 "Am.D. Sai: 


Eng.—Duff v. Dalzell, 1 Bro,Ch. 147, 
28 Reoniat 1044. But see Chapman v. 
Hart, 1 Ves. 271, 27,Reprint 1026 
(holding that a will insufficiently at- 
tested to pass realty will pass per- 
sonalty only if the testator had no 
realty). 


19. Orgain v. Irvine, 43 S.W. 768,. 
100 Tenn. 193. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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question of fact whether the testator intended that 
his will should stand as to personalty, although in- 
valid as to realty, the presumption being that he 
did.*° The foregoing doctrine, however, does not 
apply where it is specially provided by statute that 
any will in writing which purports a disposition of 
both real and personal property, that shall not be at- 
tested and subscribed as is prescribed by statute as 
a devise of lands, shall not be approved and allowed 
as a testament of personal property only.? 


[§ 316] b. Facts Which Witnesses Attest; Duty 
of Witnesses. The attestation required of witness- 
es consists in their seeing that those things exist and 
are done which the statutes require to exist or be 
done in order to make the instrument in law the 
will of the testator.2? It is a rule of very general 
application that witnesses attest not only the due 
execution of the will by the testator, but also his 
mental capacity to make a valid will?® at the time 


20. Fatheree v. Lawrence, 33 Miss. 


21. Kendall v. Kendall, 24 Pick. 


(Mass.) 217, 219. 


“The object of this section as stat- 
ed in the preamble, and as its own 
provisions clearly imply, was to give 


Drosbis 
3 Mass. 236. 
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Meekin, 2 Bush 79. 


585. Mass.—Nunn vy. Ehlert, 
163, 218 Mass. 471, 
Dewey v. Dewey, 1 Metc. 349, 35 Am. 
Hawes v. Humphrey, 9 Pick. 


350, 20 Am.D. 481; Chase v. Lincoln, 
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of the execution thereof. One who signs his name 
to a will asa witness thereof declares that the testa- 
tor is mentally capable of making the will,?° for cer- 
tainly no eredible person of intelligence would at- 
test such an instrument if he knew, or had reason- 
able cause to believe, that testamentary capacity 
was wanting.?® If the witnesses think the testator 
lacking in capacity to make a will, they should refuse 
their attestation.27 It is also the duty of the wit- 
nesses to see that no fraud is committed on the tes- 
tator and that the act of the testator is his free and 
voluntary act.?® It has been held, however, that not- 
withstanding it is the duty of the parties called on 
to witness a will to give attention to the testator’s 
testamentary capacity, failure on their part to tes- 
tify to his testamentary capacity will not invalidate 
the will,?® and that such failure only goes to ‘the 
credibility of the witness.2° Where nothing appears 
to the contrary, witnesses to a will may assume that 
the testator is sane, and has testamentary capacity.** 


Ind.—Stevens v. Leonard, 56 N.E. 
106 N.E,| 27, 154 Ind. 67, 77 Am.S.R. 446. 


L.R.A.1915B 87;| Ky Bodine v. Bodine, 44 S.W.(2d) 
840, 341 Ky. 706; Ellis v. Ellis, 128 
S.W. 1057. 


Mo.—Murphy vy. Prvaeds 24 Mo. 
Odenwaelder vy. Schorr, 8 Mo. 


effect to the intentions of the testa- 
tor, and to prevent the subversion of 
them by any rules of law which would 
annul a part and execute a part. This 
can only be done by allowing or re- 
jecting the whole will. Strike out a 
part, and no one can know that the 
testator would desire to have the rest 
remain. Deviate from the directions 
given, and no court can determine 
how else he would have disposed of 
his estate, or whether he would have 
made any testamentary disposition of 
it.” Kendall v. Kendall, supra. 


22. Nunn y. Ehlert, 106 N.E. 163, 
218 Mass. 471, L:R.A.1915B. 87; In re 
Larson’s Estate, 170 N.W. 348, 141 
Minn. 373; Tobin vy. Haack, 81 N.W. 
758, 79 Minn. 101. And see cases in- 
fra notes 23-31. 


23. Conn.—Appeal of Field, 36 
Conn. 277. But see Appeal of Can- 
ada, 47 Conn. 450, 461 (‘“‘the primary 
reason for the presence of the wit- 
ness is. not that he is re- 
quired to use or have any skill in 
detecting the presence of insanity or 
other forms of mental disease or 
weakness . me tae LWikiase | eee 
only intended that the witness 
should be able, with a great degree 
of certainty at all times, possibly at 
a great length of time after his at- 
testation, to testify that the testator 
put his name upon the identical piece 
of paper upon which he placed his 
own’). 


Fla.—Mulford v. Central Farmers’ 
Trust Co., 126 So. 762, 99 Fla. 600. 


Ga.—Potts v. House, 6 Ga. 324, 50 
Am.D. 329. 


Idaho.—Gwin v. Gwin, 48 P. 295, 5 
Idaho 271. 


Ill.—Beck v. Lash, 136 N.E. 475, 
303 Ill. 549; Hill v. Kehr, 81 N.E. 848, 
228 Ill... 204, 119 Am.S.R. 425; Gib- 
son v. Nelson, 54 N.B. 901, 181 Ill. 122, 
72 Am.S.R. 254, 5 Prob.Rep.Ann, 67; 
Dickie v. Carter, 42 Ill. 376. 


Ind.—Stevens v. Leonard, 56 N.E. 
27, 154 Ind. 67, 77 Am.S.R. 446. 
Kan.—Fuller v. Williams, 264 P. 


77,125 Kan. 154. 


Ky.—Bcdine v. Bodine, 44 S.W.(2da) 
840, 241 Ky. 706; McMeekin vy. Mc- 


Miss.—Tyson v. Utterback, 122 So. 526; 


496, 154 Miss. 381, 63 A.L.R. 1188; 
Smith v. Young, 99 So. 370, 134 Miss. 
738, 35 A.L.R. 69; Maxwell v. Lake, 
$8 So. 326, 12'7 Miss. 107595 Helm iv. 
Sheeks, 77 So. 820, 116 Miss. 726; 
Brock v. Luckett’s Ex’rs, 4 Miss. 459. 


Mo.—Withinton v. Withinton, 7 Mo. 
589; Odenwaelder v. Schorr, 8 Mo. 
App. 458. 


sa ee v. Carlton, 40 N.H. 


N.J.—Whitenack y. Stryker, 2 N.J. 
Eq. 8. 


N.Y.—In re Schmidt’s Will, 139 N. 
Y.S. 464; Scribner v. Crane, 2 Paige 
147, 21. Am.D. 81. 


N.C.—Cornelius v. Cornelius, 52 N. 
(On EEF 


Ohio.—Tims v. Tims, 32 Ohio Cir. 
Ct. 506. 


Pa.—Guarantee Trust & Safe De- 
posit Co. of Shamokin v. Heidenreich, 
138 A. 764, 290 Pa. 249; In re Snyder’s 
Estate, 123 A. 663, 279 Pa. 63. 


S.C.—Mordecai v. Canty, 68 S.E. 
1049, 86 §.C. 470; Heyward v. Hazard, 
LY SiC5) 335. 


Tenn.—Sellars v. Sellars, 2 Heisk. 
430. 


Va.—Bruce v. Shuler, 62 S.E. 973, 
1087 Va.erGX One 35 WR AUN. Sn 686.6 15 
Ann.Cas. 887; Cheatham v. Hatcher, 
30 Gratt. (71 Va.) 56, 32 Am.R. 650; 
Young v. Barner, 27 Gratt. (68 Va.) 
96. 


Wash.—In re Chafeys’ Estate, 8 P. 
(2d) 959, 167 Wash. 185. 


Eng.—Hindson y, Kersey, 4 Burns 
Eecl.. 119. 


“The legislature, in requiring three 
subscribing witnesses to a will, did 
not contemplate the mere formality 
of signing their names. An _ idiot 
might do this. These witnesses are 
placed round the testator to ascertain 
and judge of his capacity.” Chase v. 
Lincoln, 3 Mass. 236, 237. 


24. Cornelius v. Cornelius, 52 N.C. 
593; Bgbert v. Egbert, 78 Pa. 326. 


25. Idaho.—Gwin v. Gwin, 48 P. 
295, 5 Idaho 271. 


App. 458. 


Pa.—In re Keen’s Estate, 149 A. 737, 
299 Pa. 480; Guarantee Trust & Safe 
Deposit Co. of Shamokin v. Heiden- 
reich, 138 A. 764, 290 Pa. 249; In re 
Snyder’s Estate, 123 A. 663, 279 Pa. 
68; Egbert v. Egbert, 78 Pa. 326. 


an Ce ate v. Sellars, 2 Heisk. 


Va.—Cheatham v. Hatcher, 30 
Gratt. \\(71- Va.) 56, 32) Am.R., 650: 
eeUne v. Barner, 27 Gratt. (68 Va.) 


$.C.—Mordecai v, 68 S.E. 


1049, 86 S.C. 470. 


26. Mordecai v. Canty, supra. 


27. Hawes v. Humphrey, 9 Pick. 
(Mass.) 350, 20 Am.D. 481; Bruce v. 
Shuler, 62 S.B. 973, 108 Va. 670, 35 
L.R.A.N.S. 686, 15 ‘Ann.Cas. 887. 


[a] In case of doubt as to testa- 
mentary capacity on the part of the 
witness, it is a fraud to make him- 
-|self an attesting witness. Scribner 
a eee 2 Paige (N.Y.)+14%)\ 28h Ams? 


23. Huff v. Huff, 41 Ga. 696; Carl- 
ton v. Carlton, 40 N.H. 14; In re Mar- 
tin’s Will, 144 N.Y.S. 174, 82 Misc. 
574; In re Schmidt’s Will, 139 N.Y.S. 
464; Tims v. Tims, 32 Ohio Cin.Ct. 
506. But see Appeal of Canada, 47 
Conn, 450, 461 (‘‘the primary reason 
for the presence of the witness is 

not that he is to have any op- 
portunity for discovering the fraudu- 
lent scheme which has culminated in 
the act of the testator . . the law 
. only intended that the witness 
should be able, with a great degree of 
certainty at all times, possibly at a 
great length of time after his attesta- 
tion, to testify that the testator put 
his name upon the identical piece of 
paper upon which he placed his 
own’). : 


29. Huff v. Huff, 41 Ga. 696; Mor- 
decai v. Canty, 68 S.H. 1049, 86 S.C. 
470 [expl and lim Heyward v. Hazard, 
1 S.C.L. 335]. 


30. Huff v. Huff, 41 Ga. 696. 


31. Mordecai vy. Canty, 68 S.E. 
1049, 86 S.C. 470. : 


Canty, 
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[§ 317] ce. Number of Witnesses.*? 
of witnesses requisite to the validity of a will is a 
matter of statutory regulation, and unless subscribed 
by the number designated by the statute the will is 
invalid?’ and not entitled to probate.** 
signed by the requisite number of witnesses, the fact 
that in the body of the will two were named to act 
as witnesses, and that the will was signed by one of 
them only, is of no consequence.** 
more than the required number of witnesses does not 
invalidate an attestation otherwise good,*® as this 
neither adds to, nor detracts from, what has already 
It is, of course, immaterial that the 


been done.?7 


32. Nuncupative wills see infra § 
419. 


4 A Hed law governs see supra §§ 251, 
52. 


83. U.S.—Davis v. Mason, 1 Pet. 
503. 7 L.Ed. 239; Moore v. Tiller, 61 
B.(2a) 478; SHylton v. Brown, 12 F. 
Cas.No. 6,981, 1 Wash.C.C. 298. 


Ala.—Massey v. Reynolds, 104 So. 
494, 213 Ala. 178; Ritchey v. Jones, 
97 So. 7386, 210 Ala. 204; Blacksher 
Co, ve Northrup, 57 So. 743), 176 Ala. 
190, 42 L.R.A.N.S. 454. 


Ark.—Johnson v. Hinton, 197 S.W. 
706, 130 Ark. 394.° 

Conn.—Appeal of Jarboe, 99 A. 568, 
91 Conn. 265. 


Ga.—Fortner v. Wiggins, 48 S.E. 
694, 121 Ga. 26: Alabama Great South- 
ern R. Co. v. Redding, 37 S.E. 91, 112 


Ga. 62; Gay v. Sanders, 28 S.E. 1019, 
101 Ga. 601; Thornton v. Chisholm, 20 
Ga. 338. 
i Ind.—Moore y. Stephens, 97 Ind. 
(Cale 

Iowa.—In re Murfield’s Estate, 38 
N.W. 170, 74 Iowa 479. 

Kan.—Clark v. Miller, 68 P. 1071, 
M0 PSO, 05) Man: 2726. : 

Ky.—Birch v. Jefferson County 


Court, 51 S.W.(2d) 258, 244 Ky. 425; 
Northcutt v. Patterson, 24 S.W.(2d) 
902, 233 Ky. 23; Rutledge v. Wigging- 
ton, 179 S.W. 389, 166 Ky. 421. 


La.—Morris v. Abney, 65 So. 315, 
135 La. 302. 

Md.—Woodstock College of Balti- 
more County v. Hankey, 99 A. 962, 
129 Md. 675; Brengle v. Tucker, 80 A. 
224, 114 Md. 597; Lindsay v. Wilson, 
63 A. 566, 103 Md. 252, 2 L.R.A.N.S. 
408. 

Mass.—In re Sumner’s Will, 1 Pick. 
241 note. 

Minn.—In re Ludwig’s Estate, 81 N. 
W. 758, 79 Minn. 101, 5 Prob.Rep.Ann. 
409. 

Miss.—Johnson v. Delome Land, 
etc., Co., 26 So.'360, 77 Miss. 15; Kirk 
v. State, 21 Miss. 406. 


Mo.—Thomas v. McGhee, 8 S.W. 
(2d) 71, 320 Mo. 519; Berberet v. Ber- 
beret, 33 S.W. 61, 1381 Mo. 399, 52 Am. 
S.R. 634; Berst v. Moxom, 145 S.W. 
857, 163 Mo.App. 123. 

N.C.—Tucker v. Tucker, 27 N.C. 161. 

Pa.—In re Culbertson’s Estate, 152 
A. 540, 301 Pa. 438. 

S.C.—Crawford v. McElvy, 29 S.C.L. 
225; Babb v. Harrison, 30 8.C.Elq. 111, 
70 Am.D. 203. 

Tenn.—Simmons v. Leonard, 18 S. 
W. 280, 91 Tenn. 183, 30 Am.S.R. 875; 


Moore v. Steele, 10 Humphr. 6562; 
Wheeler v. Parr, 3 Tenn.Civ.App. 375. 


Tex.—McLain v. Garrison, 88 S.W. 


WILLS 


The number 


Tf the will is 


Attestation by | General. 


erally speaking, 


484, 89 S.W. 284, 39 Tex.Civ.App. 4381. 


Va.—Worsham’s Adm’r v. Wors- 
ham’s Ex’r, 5 Leigh (32 Va.) 589; Red- 
ford’s Adm’r v. "Peggy, 6 Rand. (27 
Va.) 316. 


W.Va.—Webb v. Dye, 18 W.Va. 376. 


Eng.—Holdfast v. Dowsing, 2 Str. 
1258, 93 Reprint 1164. 


Ont.—Crawford v. Curragh, 15 U. 
C.C.P. 55; Ryan v. Devereux, 26 U.C. 
Q.B. 100. 


[a] English statute of frauds, 29 
Car. II ec 8 required attestation by 
three or four witnesses, but the num- 
ber was reduced to two by the Wills 
Acti or 1838 Gl Viet. c 26): 


[b] Where will of nonresident pur- 
porting to dispose of the lands within 
the state was not attested by two wit- 
nesses as required by the local stat- 
ute, the instrument is wholly inopera- 
tive, and the lands will descend under 
the local statutes of descent and dis- 
tribution. Pitts v. Darby, 62 So. 523, 
182 Ala. 370. 


[c] Effect of custom.—(1) By the 
custom of California under the Mexi- 
can rule, which has the force of law, 
two witnesses were Sufficient to a 
will, although by the provision of the 
Mexican law on the subject three 
witnesses were necessary. Adams v. 
Norris, 23 How. (U.S.) 353, 16 L.Ed. 
539; Tevis v. Pitcher, 10 Cal. 465; 
Castro-vi Castro, 6 Cal. 15s. . (2))°Un= 
der the Mexican law, custom is some- 
times allowed to control, limit and 
modify the general rules of the sys- 
tem, and even to establish a rule in 
direct contravention of positive law, 
and to obtain the force of law, as well 
where there is no law, as to overturn 
previous law which stands in opposi- 
tion to it Castromyv. Castro, 6mCals 
5S pli60F 


Number of witnesses required by 
Pennsylvania statutes see supra § 314. 


34. Gay v. Sanders, 28 S.E. 1019, 
101 Ga. 601. And see cases supra 
note 33. 

oS. Baker v. Hickman, 273 P. 480, 
127 Kan. 340, 68 A.L.R. 743. 

36. Ala.—Jones v. Brook, 63 So. 


978, 184 Ala, 115; 
Ala. 116. 


Ill.—Ackless v. Seekright, 1 Ill. 76. 


Miss.—-Gore v. Ligon, 63 So. 188, 105 
Miss. 652. 


N.Y.—Matter of Sizer’s Will, 113 N. 
Y.S. 210, 129 App.Div. 7 faff 88 N.H: 
1182, 195 N.Y. 5284 Carroll) vw  Nor- 
ton, 8 Bradf.Surr. 291. 


Pa.—Scattergood v. 
1030, 192 Pa. 2638. 


Philippine.—Gillesania y. Menasal- 
vas, 13 Philippine 116. 


As to competency of unnecessary 
witness who is beneficiary see infra 


Conoly v. Gayle, 61 


Kirk, 43 A. 


the witnesses shall be 
and the courts have uniformly held that the words 
“credible” and “competent” are synonymous.*+ 


[§§ 317-318 


unnecessary witness was incompetent to prove its 
execution,*® or failed to comply with the statutory 
requirement that his name be signed in the presence 
-of the testator?® or of the other attesting witness- 
es,*° or was not present at the execution of the will, 
and signed it without the testator’s request.*? 


[§ 318] d. Competency of Witnesses*?—(1) In 
Statutes relating to witnesses require that 


“competent” or “eredible,’’*? 


Gen- 
all persons are competent as wit- 


§ 322. 


37. In re Sizer’s Will, 113 N.Y.S. 
210, 129 Anp.Div. o {aff 88 N.B. 1132, 
£95) INGY S28. 


88. Concly +v. Gayle, 61 Ala. 116; 
Ackless yv. Seekright, 1 Ill. 76; Wise- 
hart v. Applegate, 88 N.E. 501,,; 172 
Ind. 3138; In re Carson’s Estate, 90 A. 


719, 244 Pa. 401. 


39. Jones v. Brook, 63 So. 978, 184 
Ala. 115. 


40. Gore v. Ligon, 63 So. 188, 105 
Miss. 652; Gillesania y. Menasalvas, 
13 Philippine 116. 


41. Scattergood v. Kirk, 43 A. 1030, 
192 Pa. 263. 


42. Competency of witnesses other 
than subscribing witnesses see Wit- 
nesses [40 Cyc 2192 et seq]. 


Wuncupative wills see infra § 420. 
‘ 43. See statutory provisions. 


sare Ala.—Kumpe y. Coons, 63 Ala. 


Colo.—White v. Bower, 136 P, 1053, 
56 Colo. 575, Ann.Cas.1917A 835. 


Del.—Hudson vy. Flood, 94 A. 760, 28 
Del. 450; In re Lecarpentier’s Will, 
91 A. 204, 10 Del.Ch. 503 [expl Sutton 
Vv. as Oy . Del. EN 


Ga 
Ga. 13 bf Am.S.R. 121, 30 L.R.A. 143; 
Hall v. Hall, 18 Ga. 40. 


Til—In re Delavergne’s Will, 
INGE LOS 259) ee 5 89) Sion haere 
Goodell, 101 N.E. 255, 258 Ill. 145; 
Fearn v. Postlethwaite, 88 N.E. 1057, 
240 Ill. 626; Jones v. Grieser, 87 N.E. 
295, 238 Ill. 183, 15 Ann.Cas. 787, 14 
Prob. Rep. Ann. 365: Gump v. Gowans, 
80 N.E. 1086, 226 T1l. 635, 117 Am.S.R. 
275; O’Brien v. Bonfield, 72 N.E. 1090, 
213 Ill. 428; Boyd v. McConnell, 70 
N.E. 649, 309 Ill. SYSR NEeh ear ie Parr, 
48 N.H. 4138, 168 Ill. 459; Wisher v. 
Spence, 37 N.E. 314, 150 Ill. 253, 47 
Am.S.R. 360; In re Noble’s Will, 15 
N.E. 850, 124 Ill. 266. 


Ind.—Wiley v. Gordan, 104 N.E. 500, 
181 Ind. 252; Wisehart A Applegate, 
SsoN.BS 508, Liz ina silt 


Ky.—Savage v. Bulger, 76 S.W. 361, 


102 


ZO UWS yee iC SOe ii Se Vis) VAST ama Oe aise ales 
ae oe a v. Sherley’s Ex’r, 7 Ky. 


Me.—Appeal of Look, 152 A. 84, 129 
Mere ob oer Appeal Of iCox,) HS tieAn Tele 
126 Me. 256, 538 A.L.R. 208; Appeal of 
Clark, 95 A. 517, 114 Me. 105, Ann.Cas. 
1917A 887; In re Trinitarian Congre- 
gational Church & Society of Castine, 
40 A. 325, 91 Me. 416; Marston’s Ap- 
peal, 8 A. 87, 79 Me. 25; Warren v. 
Baxter, 48 Me. 193; Jones v. Larra- 
bee, 47. Me. 474. 


Md.—Hstep v. Morris, 38 Md. 417. 


Mass.—Sparhawk v. Sparhawk, 10 
Allen 155; Haven vy. Hilliard, 23 Pick. 
10; Bacon v." Bacon, 17% “Picks 134 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 318-319] 


nesses to a will who are legally competent to be 
sworn and testify in a court of justice to the facts 
to which they attest in subscribing their names to 
the will**—that is to say, such persons as are not 
legally disqualified to testify in a court of justice,*® 


WILLS 


as by reason of mental incapacity,*’ interest,*® the 


commission*® or eonviction®® of a crime, want of 
religious belief>+ or other causes excluding them 
or rendering them in- 
competent in respect of the particular subject mat- 
The competency of 
a witness to subscribe a will as an attesting witness 


62 


from testifying generally,®? 


ter or in the particular suit.®? 


Hawes v. Humphrey, 9 Pick. 350, 20 
Am.D. 481; Sears v. Dillingham, 12 
Aa 358; Amory v. Fellowes, 5 Mass. 
iO! 


Miss.—King v. King, 134 So. 827, 
161 Miss. 51; Swanzy v. Kolb, 46 So. 
549, 94 Miss. 10, 186 Am.S.R. 568, 18 
Ann.Cas. 1089; Rucker vy. Lambdin, 
20 Miss. 230. 


N.H.—Lord v. Lord, 58 N.H. 7, 42 
roe 565; Eustis v. Parker, 1 N.H. 
27 


S.C.—Workman y. Dominick, 34 S.C. 


er MavLors Vs LaAayator, 80s. Cola 
Seite 

Tex.—Brown v. Pridgen, 56 Tex. 
124; Moos y. First State Benk of 


Uvalde, (Civ.App.) 60 S.W.(2d) 888. 


Vt.—In re Potter’s Will, 95 A. 646, 
SO Vit. 361: 


Va.—Bruce v. Shuler, 62 S.E. 973, 
108 Va. 670, 35 L.R.A.N.S. 686, 15 Ann. 
Cas. 887. 


Eng.—Bettison v. Bromley, 12 Hast 
250, 104 Reprint 98; MHoldfast v. 
Dowsing, 2 Str. 1253, 93 Reprint 1164. 
See Windham v. Chetwynd, 1 Burr. 
414, 97 Reprint 377 (where Lord 
Mansfield said that the word ‘credi- 
ble’ must have slipped into the stat- 
ute by mistake and means neither 
veracious nor competent, and avoids 
deciding what it does mean, as he 
said it adds nothing to it). 


Ont.—Ryan vy. Devereux, 26 U.C.Q. 
B. 100. 


45. Del.—Hudson v. Flood, 94 A. 
760, 28 Pak 450. 


Ill.—Jones v. Grieser, 87 N.E. 295, 
238 Ill. 183, 15 Ann.Cas. 787 and note, 
14 Prob.Rep.Ann. 365; O’Brien v. Bon- 
field, 72 N.E. 1090, 213 Ill. 428. 


Ind.—Pfaffenberger v. Pfaffenberg- 
er, 127 N.E. 766, 189 Ind. 507; Hiatt 
v. McColley, 85 N.E. 772, 171 Ind. 91; 
Belledin yv. Gooley, 60 N.E. 706, 157 
Ind. 49; Pritchard v. Pritchard, 177 
N.E. 502, 938 Ind.App. 502. 


Md.—Estep v. Morris, 38 Md. 417; 
Higgins v. Carlton, 28 Md. 115, 92 Am. 
D. 666. 


Mass.—Sparhawk v. Sparhawk, 10 
Allen 155; Haven y. Hilliard, 23 Pick. 
10. 


Minn.—In re Holt’s Will, 57 N.W. 
219, 56 Minn. 33, 45 Am.S.R. 434, 22 
L.R.A. 481. 


Neb.—Hayden v. Hayden, 186 N. 
W. 972, 107 Neb. 806, 25 A.L.R. 305; 
In re Wiese’s Estate, 153 N.W. 556, 
98 Neb. 468, L.R.A.1915H 832. 


N.H.—Carlton v. 40 N.H. 
14. 


Pa.——Dauphin County Historical 
Soc. v. Kelker, 74 A. 619, 226 Pa. 16, 
134 Am.S.R. 1010. 


Vt.—Morrill v. 
38 Am.R. 659. 
[a] In Lonisiana ‘the general 


principle in relation to the capacity 
of a testamentary witness tS, that all 


Carlton, 


Morrill, 53 Vt. 74, 


persons are capable, with the excep- 
tion of those who are excluded by 
some express law.” Keller v. McCa- 
lop, 12 Rob. 639, 640. 


46. Boyd v. McConnell, 70 N.E. 
649, 209 Ill. 396; Sloan v. Sloan, 56 
N.E. 952, 184 Il). 579; Hiatt v. McCol- 
leva eS SNA Nie ids SUN. OTs lin ere 
Carson’s Hstate, 90 As’ 719, 244 Pa. 
401; Combs’ Appeal, 105 Pa. 155. 


Competency of witnesses generally 
see Witnesses [40 Cyc 2192 et seq]. 


47. In re Noble’s Will, 15 N.E. 850, 
124 Ill. 266. 
[a] Infants as witnesses.—(1) In 


one decision it was held that the fact 
that a witness was only fourteen 
years old was not a sufficient ground 
to hold that: the will was improperly 
executed; the weight to be given to 
the infant’s testimony as to testa- 
mentary capacity is for the jury. In 
re Spier’s Estate, 157 N.W. 1014, 99 
N€D.) 859,0 RAS BY 169250 C2) in. 
another decision it was held that a 
person under the age of fourteen is 
presumed to be incompetent as a wit- 
ness to a will from lack of under- 
standing, but that this presumption 
may be rebutted. Carlton vy. Carlton, 
40 N.H. 14. (3) And in another deci- 
sion it was held that as the statutes 
impose no restriction as to age, the 
court could impose none, and that a 
minor not beneficially interested un- 
der the provisions of the will may be 
an attesting witness thereto precisely 
to the extent that he is a witness gen- 
erally. Jones v. Tebbetts, 57 Me. 572 
(minor of twenty years). 


48. Boyd v. McConnell, 70 N.E. 649, 
209 Ill. 396; Sloan v. Sloan, 56 N.E. 
952, 184 Ill. 579; In re Noble’s Will, 
15 N.E. 850, 124 Ill. 266; Sparhawk 
v. Sparhawk, 10 Allen (Mass.) 155; 
Historical Society of Dauphin Coun- 
ty v. Kelker, 74 A. 619, 226 Pa. 16, 134 
Aas. baat O05 


49. In re Noble’s Will, 15 N.E. 850, 
124 Ill. 266; Historical Society of 
Dauphin County v. Kelker, 74 A. 610, 
226 Pa. 16, 184 Am.S.R. 1010. 


50. Sparhawk v. Sparhawk, 10 Al- 
len (Mass.) 155. 


Sl. Curtiss’ “vase Strons. 45) Day: 
(Conn.) 51, 4 Am.R. 179; Sparhawk v. 
Sparhawk, 10 Allen (Mass.) 155. 


[a] One who does not believe in 
obligation of oath or any accountabil- 
ity for his conduct after death is not 
a competent witness. Curtiss v. 
Strong, 4 Day (Conn.) 51, 4 Am.D. 
179. 


52) .Curtiss) vi vustrone.. 4 
(Conn.) 51, 4 Am.D. 179; Boyd v. Mc- 
Connell, 70 N.E. 649, 209 Ill. 396; 
Sloan v. Sloan, 56 N.H. 952, 184 I11. 
579; In re Noble’s Will, 15 N.H. 850, 
124 Ill. 266; Historical Society of 
Dauphin County v. Kelker, 74 A. 619, 
226 Pa. 16, 184 Am.S.R. 1010. 


[a] Private persons may, in the 
absence of a statute requiring the 
presence of an Official, act as attest- 
ing witnesses to a will. In re Benja- 


Day 
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is to be determined by the rules of the common law 
unless it is otherwise provided by statute.°* 
on the other hand if the matter of competency is 
regulated by statute, competency must be tested by 
the statute and not by the common law.®® 


And 


[§ 319] (2) Capacity To See, Hear, and Write. 
A defect of sight or hearing does not render a per- 
son incompetent as a witness to a will; 
ity can only be considered as operating on the effect 
of his testimony.°® 
to witness a will by the fact that he cannot write.°7 


such infirm- 


One is not rendered incompetent 


min’s Will, 136 N.Y.S. 1070. 


[b] Relationship of witnesses.— 
The fact that all of the witnesses to 
a will are closely related to each other 
does not render them incompetent, as, 
for instance, husband, wife, and minor 
son. Collis v. Walker, 172 N.E. 228, 
272 Mass. 46. 


[c] Evil manner of living.—The 
fact that a witness to a will was a 
man of evil life, living in illicit rela- 
tions with the sister of one of the 
beneficiaries under the will, does not 
affect his competency as an attesting 
witness to the will, but merely goes 
to his credibility. In re Klinzner’s 
Will, 130 N.Y.S. 1059, 71 Misc. 620. 


[d] Official, professional, business, 
or personal relations between wit- 
nesses to a will and the proponent 
did not render the witnesses incom- 
petent in a will contest. Sullivan v. 
Brabazon, 162 N.E. 312, 264 Mass. 276. 


fe] Women.—(1) In the absence 
of statute providing otherwise, mar- 
ried women are competent witnesses 
to wills. Hawkins v. Hawkins, 6 N.W. 
699, 54 Towa 443. (2) Under the stat- 
utes of Louisiana, women are abso- 
lutely incapable of being witnesses 
to a will, although they are compe- 
tent witnesses to prove the handwrit- 
ing of a testator when it is necessary 
to establish that fact. Succession of 
Roth, 31 La.Ann. 315. 1 


53. In re Noble’s Will, 15 N.E. 850, 
124 Ill. 266 


54, O'Connell v. Dow, 66 N.E. 788, 
182 Mass. 541, 8 Prob.Rep.Ann. 517; 
Hitchcock v. Shaw, 35 N.E. 671, 160 
Mass. 140; Sullivan v. Sullivan, 106 
Mass. 474, 8 Am.R. 356; Sparhawk v. 
Sparhawk, 10 Allen (Mass.) 155; Lord 
v. Lord, 58 N.H. 7, 42 Am.R. 565. 


55. White v. Bower, 136 P. 1053, 56 
Colo. 575, Ann.Cas.1917A 835. 


Pek Major v. Esneault, 7 La.Ann. 


57. Ala.—Garrett v. Heflin, 13. So. 
325, 98 Ala. 615, 39 Am.S.R. 89; Bai- 
ley's Heirs v. Bailey’s pdb ei a 35 Ala. 


Cal.—Derry’s Estate, Myr.Prob. 202. 


Ga.—Gillis v. Gillis, 23 S.E. 107, 96 
Ga. 1551) Ams Re elas 


Kan.—Schnee v. Schnee, 60 P. 788, 
61 Kan. 643, 5 Prob.Rep.Ann, 553. 

Ky.—Montgomery v. Perkins, 2 
Metc. 448, 74 Am.D. 419. 


Md.—Appeal of Reaver’s Ex’rs, 54 
A. 875, 96 Md. 735, 94 Am.S.R. 610. 


N.H.—Lord y. Lord, 58 N.H. 7, 42 
Am.R. 565. 


N.J.—Den ex dem. Compton v. Mit- 
ton, 12 N.J.Law 70. 


Se wae v. Kniffin, 37° Barb: 
336. 


N.C.—Pridgen vy. Pridgen’s Heirs, 
Say GNKCS PA 


Ohio.—In re Gatchel’s Will, 29 Ohio 
N.P.N.S. 207. 
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[§ 320] (3) Acquaintance with Testator. 
it is in all eases very desirable that the subscribing 
witnesses to a will shall be personally acquainted 
with the testator,®’ especially where the issue of tes- 
tamentary capacity is involved, as in the case of very 
aged people,®® it has nevertheless been held or said 
that a stranger to the testator is not incompetent 
to act as a witness,°° unless a statute requires that 


S.C.—In re Crawford’s Will, 24 S.E. 
69, - S.C. 299, 57 Am.S.R. 701, 32: L.R. 
s\n bb 


Tenn.—Simmons v. Leonard, 18 S. 
W. 280, 91 Tenn. 183, 30 Am.S.R. 875; 
Ford v. Ford, 7 Humphr. 92. 


Va.—Jesse v. Parker’s Adm’rs, 6 
Gratt. (47 Va.) 57, 52 Am.D. 102. 


Eng.—Addy v. Grix, 8 Ves.Jr. 504, 
32 Reprint 450; Harrison v.' Harrison, 
8 Ves.Jr. 185, 92 Reprint 324. 


And see infra §§ 382-384. 


58. In re Moxley’s Will, 152 A. 713, 
103 Vt. 100. 


59. Dunkesgn v. Williams, (Mo.) 
242 S.W. 658, 8; Knapp v. St. Louis 
Trust Co., 98 S.W. 70, 76, 199 Mo. 640. 


“Tt especially devolves upon them, 
then, in the case of a will of a very 
aged person, to be fully persuaded of 
the possession by him of competent 
memory and mind for the transac- 
tion then being performed. It. is; 
therefore, particularly desirable that 
the will of such a person should be 
attested by those who have been for 
a considerable time acquainted with 
him, as dementia is often very decep- 
tive with those who are not familiar 
with the party affected thereby.” 1 
Jarman Wills (5th Am. ed) p 96 [quot 
Dunkeson y. Williams, supra; Knapp 
vy. St. Louis Trust Co., supra]. 


60. Marx v. McGlynn, 88 N.Y. 357; 
Brinckerhoof v. Remsen, 8 Paige (N. 
Y.) 488 [aff 26 Wend. 325, 37 Am.D. 
251]; Mowry v. Silber, 2 Bradf.Surr. 
(N.Y.) 133; Kris’s Estate, 30 Pa.Dist. 
166; tn re Moxley’s Will, 152 A. 713, 
Loy LOS, Vit. 1005 


“Indeed, a contrary doctrine would 
be often attended by injustice. 
Where, as here, a person is away from 
home, and an operation of a serious 
nature or other emergency is impend- 
ing, the natural solicitude for the dis- 
posal of his property to those whom 
he wishes to benefit in the event of 
an adverse result, is a strong incen- 
tive to the execution of a will; and 
if three persons of his acquaintance 
are not to be found upon the instant 
to act.as subscribing witnesses, his 
desire to make a testamentary dis- 
position of his estate ought not for 
that reason to be frustrated.” In re 
Moxley’s Will, supra. 


61. Bardeguez v. Registrar 
Guayama, 27 Porto Rico 200. 


of 


{a] Under a statute requiring a no- 
tary drafting a will to state in it, 
among other things, that at least two 
of the witnesses knew the testator, 
an omission of such statement is not 
a defect preventing the recording of 
the will, for it may be considered as 
supplied by the attestation of the no- 
tary that all the legal formalities had 
been complied with, which included 
the fact that at least two of the wit- 
nesses knew the testator. Bardeguez 
vy. Registrar of Guayama, 27 Porto 
Rico 200. 


62. In re Bernhardt’s Estate, (N. 
J.) 143 A. 92; Brinckerhoof v. Rem- 
sen, 8 Paige (N.Y.) 488 [aff 26 Wend. 
$25, 37 Am.D. 251]. 


WILLS 


While 
tator.°1 


Exist. 


[a] Proper introduction at time of 
execution of the will satisfies this re- 
quirement. Kris’s Estate, 30 Pa.Dist. 


63. Brinckerhoof v. Remsen, 8 
Paige (N.Y.) 488 [aff 26 Wend. 325, 37 
Am.D. 251]. 


oe Ala.—Kumpe v. Coons, 63 Ala. 


Ga.—Gillis v. Gillis, 23 S.E. 107, 
Aspe 1, 51 Am.S.R. 121,30 L.R.A. 
143. 


Ill.— Britt v. Darling, 146 N.E. 510, 
315 Ill. 335; Scott. v,. Couch,..111) N.B. 
Bh, woke: DUS 395 LikveAGL 9 Galanos 
Smith v. Goodell, 101 N.E. 255, 258 Ill. 
145; Fearn v. Postlethwaite, 88 N.E. 
1057, 240 Ill. 626; Jones v., Grieser, 
87 N.E. 295, 238 Ill. 183, 15 Ann.Cas. 
787 and note, 14 Prob.Rep.Ann. 365; 
Gump vy. Gowans, 80 N.E. 1086, 226 
Ill. 635, 117 Am.S.R. 275; Johnson v. 
Johnson, 53 NB 2370) 1387) all 86; 
Fisher v. Spence, 37 N.E. 314, 150 I11. 
253, 41 Am.S.R. 360. 


Ind.—Wiley v. Gordan, 104 N.E. 
500, 181 Ind. 252; Wisehart v. Apple- 
gate, 88 N.E. 501, 172 Ind. 313; Bel- 
rie v. Gooley, 60 N.E. 706, 157 Ind. 


Me.—Appeal of Clark, 95 A. 517, 114 
Me. 105, Ann.Cas.1917A 8387; In re 
Trinitarian Congregational Church & 
Society of ‘Castine, 40 A. 325, 91 Me. 
416; Warren v. Baxter, 48 Me. 193; 
Patten v. Tallman, 27 Me. 17. 


Md.—Higgins v. Carlton, 28 Md. 115, 
92 Am.D. 666; ‘Shaffer v. Corbett, 3 
Harr.&M. 513. 


Mass.—Rockland Trust Co. v. Bix- 
by, 142 N.E. 107, 247 Mass. 449; 
Jenkins v. Dawes, 115 Mass. 599; 
Pease v. Allis, 110 Mass. 157, 14 Am. 
R. 591; Sparhawk v. Sparhawk, 10 
Allen 155; Haven yv. Hilliard, 23 Pick. 
10; Hawes v. Humphrey, 9 Pick. 350, 
20 Am.D. 481. 


Minn.—In re Holt’s Will, 57 N.W. 
219, 56 Minn. 33, 45 Am.S.R. 484, 22 
L.R.A. 481. 


Pape ee Noevaees v. Lambdin, 20 Miss. 


Mont.—In re Klein’s Estate, 88 P. 
798, 835 Mont. 185. 


Neb.—In re Charles’ Estate, 225 N. 
W. 869, 118 Neb. 634, 64 A.L.R. 1299; 
In re Wiese’s Hstate, 153 N.W. 556, 
98 Neb. 463, L.R.A.1915E 832. 


N.H.—Cochran vy. Brown, 78 A. 1072, 
KGmoNwede Op LOK, Ve tuOnd, .Oor INa cannes 
42 Am.R. 565; Stewart v. Harriman, 
56 N.H. 25, 22 Am.R. 408; Frink’ v. 
Pond, 46 N.H. 125; Carlton yv. Carlton, 
40 N.H. 14; Smith v. Chamberlain, 2 
N.H. 440. 


aa een Vie ALIN SOR td PNG. 


Ohio.—Vrooman v. Powers, 24 N.E. 
267, 47 Ohio St. 267, 8 L.R.A. 39. 


Pa.—In re Crozer’s Estate, 145 A.’ 


697, 296 Pa. 48; In re Gageby’s Estate, 
141 A. 842, 293 Pa. 109; In re Car- 
son’s Hstate, 90 A. 719, 244 Pa. 401; 
Historical Society of Dauphin Coun- 
ty v. Kelker, 74 A. 619, 226 Pa. 16, 


[§§ 320-321 


the witness be personally acquainted with the tes- 
Nevertheless, one attesting a will shoula 
satisfy himself of the identity of the testator®? and 
of his capacity to make a will.%* 

[§ 321] (4) Time at Which Competency Must 
The competency and interest of the attesting 
witnesses are to be tested as of the date of ex- 
ecution of the will,°* and not at the time when pre- 


134 Am.S.R. 1010; Camp v. Stark, 
10 Phila. 528, 30 Leg.Int. 21. 


S.C.—Workman v. Dominick, 34 S. 
C.L. 589; Taylor v. Taylor, 30 S.C.L. 
531. 


Tenn.—Walker v. Skeene, 3 Head 1; 
Allen v. Allen, 2 Overt. 172. 


vt.—In re Potter’s Will, 95 A. 646, 
89 Vt. 361; Smith v. Jones, 34 A. 424, 
68 Vt. 132; Morrill v. Morrill, 53 Vt. 
78, 38 Am.R. 659. 


Va.—Bruce v. Shuler, 
108 Va. 670, 35 L.R.A.N.S. 
Ann.Cas. 887. 


Wash.—State v. Superior Court for 
peokene County, 255 P. 960, 143 Wash. 
578. 


62 S.E. 973, 
686, 15 


Wis.—In re Lyon’s Will, 71 N.W. 
362, 96 Wis. 339, 65 Am.S.R. 52. 


Eng.—Hatfield v. Thorp, 5 B.&Ald. 
589, 7 BiC.L: 322, 206 Reprint 13055 
Hindson v. Kersey, 4 Burn Eccl. 88; 
Helliard v. Jennings, 1 Ld.Raym. 505, 
91. Reprint 1237; Holdfast v. Dow- 
Sing, Str. 1253; 93 Reprint 1164; Good- 
title v. Welford, 1 Dougl. 139, 99 Re- 
print 92; Brograve v. Winder, 2 Ves. 
Jr. 634, 30 Reprint 815. Contra’ Wind- 
ham vy. Chetwynd, 1 Burr. 414, 97 Re- 
print 377. 


“The competency of the witness is 
to be settled by his situation at the 
time of attestation, with respect to 
the subject matter and the contents 
of the will. The question is not 
whether he will testify in support of 
or adversely to the establishment of 
the will, but whether his situation and 
relation to the testator or testatrix, 
and the disposition of the property by 
the will, were such, when the will 
was made, that he can be admitted to 
testify at all.” Sparhawk v. Spar- 
hawk, 10 Allen (Mass.) 155, 159. 


[a] Reasons for rule.—(1) “To 
hold that the tests as to competency 
should be applied at the time when the 
will was presented for probate, and 
not at the date of its execution would 
defeat one of the most important and 
salutary purposes contemplated by 
the statute.’’ Bruce v. Shuler, 62 S. 
E. 978, 108 Va. 670, 6738, 35 L.R.A.N.S. 
686, 15 Ann.Cas. 887. (2) “It was 
the intention of the statute to protect 
the testator by surrounding him with 
disinterested witnesses at the critical 
and important moment when he was 
about to execute his will. They are to 
be disinterested and credible also, at 
the time of attestation, because in 
some sense they are made the judges 
of the testator’s sanity. It is their 
duty to inquire into this matter, and if 
they think the testator not capable, 
they should remonstrate and refuse 
their attestation. There is another 
important reason for referring the 
credibility of the witnesses to the 
time of attestation, rather than to the 
time of the probate of the will; for if 
the statute is to be understood as 
referring to the latter period, it would 
follow that a will attested by un- 
exceptionable witnesses, could not be 
proved, if the witnesses, after the at- 
testation and before the probate, 
should become insane, infamous, or 
otherwise disqualified; which would 


For later cases, developments and changes in the law see Annotations, same title and section number. 


, Delavergne’s Will, 


'§§ 321-393] 


sented for probate;*°® and incompetency, subsequent 
to attesting the will, from whatever cause, does not 
impair or in any way affect its validity,®® or prevent 
the probate and allowance of the will, if it is oth- 
Conversely, although 
there is some authority to the contrary.®’ 
terest acquired after execution of the will may be 
shown for the purpose of impeaching his testimo- 
ny.®® It has very generally been held that, if at the 
time of the execution of the will an attesting witness 
was incompetent, nothing occurring 
him competent,’° and that he cannot by release, as- 
signment, or other act render himself competent,7! 
unless it is otherwise provided by statute.7? 


[§ 322] (5) Competency of Particular Classes of 
Witnesses—(a) Interested Witnesses—aa. In Gen- 
eral. By the common law interest 


erwise satisfactorily proved.®? 


be opposed to the current of the au- 
thorities.” Hawes v. Humphrey, 9 
Pick. (Mass.) 350, 356, 20 Am.D. 481 
[quot Bruce vy. Shuler, supra]. 


65. Fearn v. Postlethwaite, 88 N. 


BE. 1057, 240 Ill. 626; Slingloff v. Brun- 


ery ol NIE. 72, 174 Tile b6d5\ “hisher’ v. 
Spence, 37 N.E. 314, 150) HES 253, 41 
Am.S.R. 360; Sears y. Dillingham, 12 
Mass. 358; Bruce v. Shuler, 62 S.E. 
O73, 108 Va. 670, 35 :RA.N.S.-686, 
15 Ann.Cas. 887. And see cases supra 
note 64. 


66. I1J].—Britt v. Darnell, 146 N.E. 
510, 315 Ill. 385; Johnson v. Johnson, 
58 N.E. 237, 187 Ill. 86. 


Ind.—Wisehart v. Applegate, 88 N. 
BE. 501, 172 Ind. 318; Hiatt v. McCol- 
ley, 85 N.E. HO 171 Ind. 91, 14 Prob. 
Rep.Ann. 256; Belladen v. Gooley, 60 
N.E. 706, 157 Ind. 49. 


Md.—Shaffer v. Corbett, 3 Harr.&M. 
13. 


57 N.W. 
434, 22 


Minn.—In re Holt’s Will, 
219, 56 Minn. 33, 45 Am.S.R. 
L.R.A. 481. 


Miss.—Rucker v. Lambdin, 20 Miss. 
0. 


Mo.—Holmes v. Holloman, 12 Mo. 
DSD.- 
A N.Y.—Seguine v. Seguine, 2 Barb. 
85. 


N.C.—Vester v. Collins, 7 S.E. 687, 
101 N.C. 114. 


Pa.—Dauphin 
Soc. v. Kelker, 74 A. 619, 
134 Am.S.R. 1010. 


Tenn.—Walker v. Skeene, 3 
Allen y. Allen, 2 Overt. 172. 


Eng.—Thorpe v. Bestwick, 6 Q.B.D. 
Sid: 


[a] Rule applied. — A _ witness 
named as executor would have been 
a competent witness for those seek- 
ing to probate the will as to all facts 
in controversy, and hence is com- 
petent under the statute, and if, in a 
suit to contest the will after probate, 
hoe is not competent because he quali- 
fied as executor and is a necessary 
party, his incompetency, being sub- 
sequent to attestation, will not impair 
the will’s validity. Wisehart v. Ap- 
plegate, 88 N.E. 501, 172 Ind. 313. 


[b] Subsequently acquired inter- 
est (1) under a codicil (Historical So- 
ciety of Dauphin County v. Kelker, 
Te AS GIO 226 =Pan 16, 1384) Ams: 
1010) (2) or by the purchase of the 
shares of devisees or legatees (In re 
O02 ON: Bye LO Sd, 
259 Ill. 589) by an attesting witness 
does not affect the validity of the will. 


[c] Marriage of devisee after at- 


County Historical 
226 Pa. 16, 


Head 1; 
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But an in- 


after can make 


rendered a per- 


testation to an attesting witness does 
not disqualify him. Thorpe v. Best- 
wick, 6 Q.B.D. 311. 


67. In re Holt’s Will, 57 N.W. 219, 
na Minn. 38, 45 Am.S.R. 434, 22 L.R.A. 
alt 


68. Wehrkamp v. Burnett, 256 P. 
630, 82 Colo. 5. 


69. In re Delavergne’s Will, 102 N. 
HB. 1081, 259 Ill. 589. 


70. Rucker v. Lambdin, 20 Miss. 
230. And see cases infra note 71. 


eee Ala.—Kumpe v. Coons, 63 Ala. 


Ill.—In re Delavergne’s Will, 102 
NIE. 2081, 258 Tl) 5895) Smith’ v: 
Goodell, 101 (N. BY 255; 258 Il) 145; 
Fisher v. Spence, ve NE. 314, 150 WW. 
253, 41 Am.S.R. 36 


Me.—In re Pon etd Congrega- 
tional Church & Society of Castine, 
40 A. 325, 91 Me. 416. 


Mass.—Hawes v. Humphrey, 9 
Pick. 350, 20 Am.D. 481; Sears v. Dil- 
lingham, 12 Mass. 358. 


N.C.—Gunter v. Gunter, 48 N.C. 441; 
Huie v. McConnell, 47 N.C. 455; Mor- 
ton v. Ingram, 33 N.C. 368; Allison v. 
Alligon, 11 N.C. 141. 


Ohio.—Vrooman vy. Powers, 24 N.E. 
267, 47 Ohio St. 267, 8 L.R.A. 39. 


S.C.—Workman y. Dominick, 34 S.C. 
L. 589. 


[a] Reason for rule.—‘“‘If any of 
them be not then credible, by reason 
of a benefit he may take by the in- 
strument, he cannot be made credible 
by a future release. The will 
would be absolutely in ‘the power of 
the witness. If he consents to re- 
lease, the will is established; if he 
refuses, the will is annulled. It is in 
his power to set up the estate to. auc- 
tion between ithe legatees and next of 
kin, and sell it to the highest bidder. 
And thus being first bribed by an in- 
terest in the will to make it, he is open 
to another bribe to vacate it.” Work- 
man v. Dominick, 34 S.C.L. 589, 590 
[quot Vrooman v. Powers, 24 N.E. 267, 
47 Ohio St. 191, 195, 8 LL. R.A. 39]. 


72. See statutory provisions. 


[a] In Missouri by virtue of local 
statutes, one disqualified at the time 
of the execution of the will to attest 
it because of a beneficial interest 
thereunder may, by releasing his in- 
terest, become a competent witness. 
Grimm v. Tittman, 20 S.W. 664, 113 
Mo. 56. 


73. Clark v. Hoskins, 6 Conn. 106; 
Jones v. Larfabee, 47 Me. 4#4; Hitch- 
cock v. Shaw, 35 N.H. 671, 160 Mass. 
140; Hilyard v. Jennings, Carth. 514, 
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son incompetent as a witness to a will, and such is 
the rule except where it has been abrogated or mod- 
ified by statute.7% 
son of interest, it has been said, is not “credible.”** 
However, by statute in some jurisdictions, incompe- 
tency by reason of interest has been abolished as 
to all classes of interested witnesses;*° and in many 
jurisdictions, as subsequently shown, statutes avoid 
a bequest or devise to a witness and render him a 
competent witness.7% 


[§ 323] bb. Test of Interest. Interest of itself, 
without regard to its nature or bearing on the is- 
sue, has never operated to exclude a witness from 
giving evidence.*? The true test of interest is wheth- 
er the witness will gain or lose financially as the di- 
rect result of the proceeding,‘* or whether the record 
will be legal evidence against him in some other ac- 


A witness, incompetent by rea- 


90 Reprint 894; Holdfast v. Dowsing, 
2 Str. 1253, 93 Reprint 1164. 


“Reason and good policy demand 
that there should be thrown around 
such instruments, the safeguard and 
protection which may be secured by 
requiring that they shall be evidenced 
by the testimony of disinterested wit- 
Tike Harris v. Pue, 39 Md. 535, 


[a] For wills held not to give at- 
testing witness a beneficial interest 
see Malloy v. McNair, 49 N.C. 297; 
Walker v. Skeene, 3 Head (Tenn.) 1. 


Va. SuOrds Vip wu0rd, .0.S aN. eteivem ee: 
Am.R. 565. 


75. Henry v. Hall, 17 So. 187, 106 
Ala. 84, 54 Am.S.R. 22; Hudson v. 


Flood, 94 A. 760, 28 Del. 450; Leitch 
ve Leitch, 79 A. 600, 114 Md. 336; 
Harris v. Pue, 39 Mad. 535; Bstep v. 


Morris, 38 Md. 417. 


[a] Statutes removing disqualifi- 
cation.—A statute which removes the 
disqualification for interest from wit- 
nesses generally without excepting 
from its operation witnesses to wills 
removes the disqualification for in- 
terest from that class of witnesses. 
Estep v. Morris, 38 Md. 417. 


76. See infra § 324. 


77. ‘Fisher v. Spence, 87 N.E. 314, 
150 Ill. 253, 41 Am.S.R. 360; Appeal 
of Look, 152 A. 84, 129 Me. 359; Sul- 
livan v. ‘Sullivan, 106 Mass. 474, ’g Am. 
Rina3b0s Sparhawk Vv. Sparhawk, 10 
Allen (Mass: ) 155. 


[a] For instance, a devise to a 
subscribing witness for the exclusive 
benefit of other persons does not give 
him a beneficial interest which will 
render him incompetent. Fisher vy. 
Spence, 37_N.H. 314, 150 Ill. 253, 41 
Am.S.R. 360. 


78. .Scott v. Couch, 111 N.Ey) 272, 
20 Ty 396s L.R.A.1916D ETO Smith 
v. Goodell, 101 N.E. 255, 258 T1. 145; 
Jones vy. Grieser, 87 N.E. 295,- 238 tl. 
183, 15 Ann.Cas. 787 and note, 14° Prob. 
Rep. Ann. 365; Jones v. Abbott, 85 
N.B. 279, 235 Ill. 220; O’Brien v. Bon- 
field, 72 'N.E. 1090, 213 Ill. 428; Boyd 
Vv. McConnell, 70 N.E. 649, 209 Tl. 396; 
Appeal of Cox, 137 A. 771, 126 Me. 256; 
Boston Safe Deposit & Trust Co. v. 
Bacon, 118 N.E. 906, 229 Mass. 585; 
Sparhawk v. Sparhawk, 10 Allen 
(Mass.) 155; Northampton v. Smith, 
11 Mete. eee) 390; 1 Greenleaf 
Evid. § 390 


“The inpecest must be pecuniary, or 
such as directly or indirectly affects 
property.’’ Hawes v. Humphrey, 9 
Pick. (Mass.) 350, 357, 20 Am.D. 481. 


[a] Thus, where an indenture of 
trust between the testatrix and a 
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tion.7® 


tingent.®° 


minute, will disqualify a witness.*? 


In Maine the rule stated above®* was apparently 
approved in the early decisions,** but later decisions 


It has very generally been held that the 
interest which will disqualify an attesting witness 
must be a present, direct, certain, and vested inter- 
est, and not one which is uneertain, remote, or con- 
Where the interest is remote and of a 
doubtful nature, the objection goes to the credit, and 
not to the competency, of the witness.** 
other hand any direct pecuniary interest, however 


WILLS 


On the 


have substantially modified it. While it is recogniz- 


trust company was entered into, un- 
der which the testatrix transferred to 
the company as trustee bank books, 
cash, and securities, and at her death 
the company held substantially one 
hundred thousand dollars, which it 
was bound to transfer, convey, and 
turn over to her executors and ad- 
ministrators, the senior clerk of the 
trust department of the trust com- 
pany, the person in charge of the real 
estate and mortgages of the company, 
and a lawyer employed in the trust 
department of the company, each of 
whom had given bonds to the com- 
pany, but owned no stock, were com- 
petent witnesses, to the testatrix’s 
will, within Rev. L. c 135 § 1, pre- 
scribing by whom and how wills may 
be made, no one of the witnesses hav- 
ing any pecuniary or proprietary in- 
terest in the property to be disposed 
of by the will, and no one of them 
standing ito lose or gain by the effect 
of a decree setting up or disallowing 
probate. Boston Safe Deposit & Trust 
Co. v. Bacon, 118 N.E. 906, 229 Mass. 
585. 


79. Scott v. Couch, 111 N.H. 272, 
271 Ill. 395, L.R.A.1916D 179; Boyd v. 
McConnell, 70 N.E. 649, 209 Ill. 396; 
Gass v. Gass, 3 Humphr. (Tenn.) 278; 
1 Greenleaf Evid. § 390. 


80. Cal.—Peralta v. Castro, 6 Cal. 
354. 


Colo.—White v. Bower, 136 P. 1053, 
56 Colo. 575, Ann.€as.1917A 835. 


Ill. Smith vy. Goodell, 101 N.E. 255, 
258 Ill. 145. 


Towa.—In re Rehard’s Hstate, 143 
N.vV¥. 1106, 163 Iowa 310; Bates v. 
Officer, 30 N.W. 608, 70 Iowa 343; 
Quinn v. Shields, 17 N.W. 487, 62 
Iowa 129, 49 Am.R. 141; Hawkins 
v. Hawkins, 6 N.W. 699, 54 Iowa 443. 


Ky.—Berry v. Hamilton, 10 B.Mon. 
129, 


Md.—Shaffer v. 
IVE ub 3. 


Mass.—Rockland Trust Co. v. Bix- 
by, 142 N.E. 107, 247 Mass. 449; Ren- 
wick v. Macomber, 124 N.E. 670, 233 
Mass. 530; Boston Safe Deposit & 
Trust Co. v. Bacon, 118 N.E. 906, 229 
Mass. 585; Hitchcock v. Shaw, 35 N. 
Ee. 671, 160 Mass. 140; Sparhawk v. 
Sparhawk, 10 Allen 155; Luke v. Le- 
land, 6 Cush. 259; Northampton v. 
Smith, 11 Metc. 390; Bacon v. Bacon, 
17 Pick. 134; Hawes v. Humphrey, 9 
Pick. 350, 20 Am.D. 481. 


Minn.—wWill v. Sisters of Order of 
St. Benedict, 69 N.W. 1090, 67 Minn. 
335; In re Holt’s Will, 57 N.W. 219, 
56 Minn. 33, 22 L.R.A. 481, 45 Am.S.R. 
434, 

N.H.—Lord v. Lord, 58 N.H. 7, 42 
‘Am.R. 565; Eustis v. Parker, 1 N.H. 
273. 


Corbett, 3 Harr.& 


a.—In re Ralston’s Estate, 139 A. 


184 
129, 290 Pa. 374; Darlington’s Estate, 


137 A. 268, 289 Pa. 297; In re Chan- 
non’s Estate, 109 A. 756, 266 Pa. 417; 
In re Carson’s Estate, 90 A. 719, 244 
Pa. 401; In re Jeane’s Estate, 77 A. 
824, 228 Pa. 5387; In re Kessler’s Es- 
TAC Om Avra Os cali em oie cen nly Z1o MUNCH. 


S.R. 714, 15 Ann.Cas.'791; Combs’ Ap- 
peal, Lobe a. 155, 
Ce re aes v. Gass, 3 Humphr. 


Vt.—In re Potter’s Will, 95 A. 646, 
89 Vt. 361. 


Eng.—Gurney v. Gurney, 
208, 61 Reprint 882. 


See Rogers vy. Briley, 2 N.C. 256 
(where it was said that the interest 
to exclude a witness to a will must be 
either an express legacy directly to 
him, a legacy with an express use 
for him, or a secret trust and agree- 
ment on the part of the legatee for 
his use). 


And see 1 Greenleaf Evid. § 390. 


[a] Interest contingent on testa- 
tor’s dying childiess.—Assignment to 
an attesting witness of a will of an 
interest in a fund contingent on the 
testator’s death without leaving a 
child or children was not such a 
present vested pecuniary interest in 
the property to be disposed of under 
the will as rendered the assignee in- 
competent as a witness. Renwick v. 


3 Drew. 


cael s 124 N.E. 670, 233 Mass. 
[b] Direction in will for employ- 


ment as attoruey.—That the will pro- 
vided that one who witnessed it 
should be employed by the executor 
as his attorney would not disqualify 
Such person as a witness, such inter- 
est being remote, indirect, and uncer- 
tain. In re Rehard’s Hstate, 143 N. 
W. 1106, 163 Iowa 310. 


81. Berry v. Hamilton, 10 B.Mon. 
(Ky.) 129; Hawes v. Humphrey, 9 
Pick. (Mass.) 350, 20 Am.R. 481. 


82. Crowell v. Tuttle, 105 N.E. 
980, 218 Mass. 445; Hawes v. Humph- 
rey, 9 Picky (Maiss:) 2350; 2:0) Amb: 
481; Allison vy. Allison, 11 N.C. 141; 
In re Palethorp’s Estate, 94 A. 1060, 


249 Pa. 389. 


83. See supra text and note 80. 
84. In re Marston, 8 A. 87, 79 Me. 
25; Jones v. Tebbets, 57 Me. 572; 


Warren vy. Baxter, 48 Me. 193. 


85. Appeal of Look, 152 A. 84, 129 
Me. 359; Appeal of Cox, 137 A. 771, 
126 Me. 256, 53 A.L.R. 208. 


86. Appeal of Look, 152 A. 84, 129 
Mer 359; Appeal, of (Cox wis AQ 271, 
126 Mie. 256, 53 A.I:R? 208; In re 


Trinitarian Congregational Church & 
Sei of Castine, 40 A. 825, 327, 91 
e. 416. 


[a] Disqualifying interest within 
rule.—If a will provides a pecuniary 
benefit to the attesting witness, al- 


[§§ 323-324 


ed that a direct, certain, and pecuniary interest is 
a beneficial interest which will disqualify an attest- 
ing witness,®> it is held, contrary to the general 
trend of authority, that an indirect, uncertain, and 
contingent interest may still be a beneficial interest 
if it has.a present appreciable pecuniary value so 
that the witness may reasonably be said to gain 
financially because of it.°° 


[§ 324] cc. Devisees or Legatees. 
with the principles already considered,** it has very 
generally’’ but not universally®® been held, in the 


In accordance 


though dependent on the happening 
of an event which may happen, he has 
a beneficial interest under it, in con- 
templation of law, and, if the subse- 
quent event on which the interest 
depends does not happen, that fact 
does not relaté back and restore com- 
petency. In re Trinitarian Congrega- 
tional Church & Society of Castine, 
40 A. 325, 91 Me. 416. 


[b] Interest not disqualifying un- 
der rule.—A member of a social club 
is a competent witness to attest a 
will making a bequest to the club. 
“The chance that the witness may 
be benefited by a reduction of club 
dues, the possibility that he.may be 
saved from liability for club debts, 
the contingency that he may receive 
a share of accrued income upon the 
club’s dissolution are so remote, un- 
certain and contingent that they have 
no present pecuniary value.’’ Appeal 
of Cox, 137 A. 771, 773, 126 Me. 256, 
53 A.L.R. 208. 


87. See supra §§ 322, 323. 
hares Conn.—Starr v. Starr, 2 Root 


Del.—Hudson v. Flood, 94 A. 760, 
28 Del. 450. 


ea ye Succession, 28 La.Ann. 


Me.—In re Trinitarian Cong. 
Re & Society, 40 A. 325, 91 Me. 


mene v. Winchester, 1 Mo. 


N.Y.—In re Dwyer, 182 N.Y.S. 64, 
192 App.Div. 72. 


ve om eb ons Hstate, 39 Pa.Co. 


S.C.—Snelgrove v. Snelgrove, 4 S.C. 
Hq. 274. 


Ae Ne v. Gass, 3 Humphr. 


Eng.—Hilyard v. Jennings, Carth. 
514, 90 Reprint 894; Tucker v. Sanger, 
McClell. 424, 148 Reprint 178,13 Price 
119, 147° Reprint 939; Holdfast vy. 
Dowsing, 2 Str. 1253, 93 Reprint 1164. 


89. See case infra this note. 


{a] In Maryland it is held that a 
devisee or legatee is a competent at- 
testing witness on the ground that 
he has no interest in the legacy be- 
queathed, or property devised, at the 
time of his attestation. “His inter- 
est is contingent, and a mere possi- 
bility. His interest is like that of 
an heir at law, who is allowed to be 
a competent witness in disputes re- 
lating to the land of his ancestor. 
The interest of the legatee or devisee 
cannot attach nor exist until the 
death of the testator. The will may 
be cancelled or revoked by a subse- 
quent will; so that it is nothing more 


than a possibility of interest.” Shaf- 
fer v. Corbett, 3 Harr.&H. 513, 532. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 324-325] 


absence of statute providing otherwise,®® that devi- 
sees or legatees, because of their interest, are incom- 
petent to act as witnesses to wills and that a will 
attested by legatees or devisees is void unless, ex- 
cluding them as witnesses, there are a sufficient num- 
ber of competent witnesses to satisfy the statutory 
requirements.°! This situation, however, was rem- 
edied by the English parliament by the enactment of 
legislation which rendered void devises or legacies 
to witnesses to wills and made them competent sub- 
seribing witnesses,®? thus avoiding the sacrifice of 
the will except as to the devises or legacies to the 
witnesses. So, in many American states, and in 
some provinces of Canada, a witness to a will who is 
also a devisee or legatee is now a competent sub- 
scribing witness to a will, although prevented from 
taking any benefit thereunder, either by reason of 
the adoption of the English statutes as a part of 
the common law of the state or province, or the en- 
actment of statutes of a similar import;°* and such 
is now also the rule in the Philippines by virtue of 
express statutory provision;®°* and by statute in 
some states a legatee or devisee is made a competent 


90. See infra text and notes 91-2.; N.C. 70; Wood v. 
91. See cases supra note 88. 201. 
92. St. 25 Geo. II, c. 6, § 1. a See Veseetzer, 
“The exclusion of the evidence of | Kq. 10; 
attesting witnesses to wills, where|S.C.Eq. 184. 


WILLS 


Moore v. McWilliams, 24 
Richardson vy. Richardson, 13 


[68 C.J.] 679 


\ 


attesting witness and the devise or bequest to him 
is not avoided by reason of his interest,?® and the 
fact that he is the chief beneficiary,®® or even the sole 
beneficiary,®* does not affect the operation of this 
rule. 


Release or assignment of interest. In accordance 
with the view that a witness to a will must be com- 
petent at the time of the execution of the will,°® un- 
less it is otherwise provided by statute,°® a legatee 
or devisee who is a subscribing witness cannot be- 
come a competent subscribing witness by releasing 
his claim thereunder, and the will is not well exe- 
euted notwithstanding such release. 


Presence of legatees. A statute providing that a 
will cannot be witnessed by one of the legatees does 
not mean that the presence of a legatee when the 
will is made shall render the will invalid.? 


[§ 325] dd. Husband or Wife or Relative of Bene- 
ficiary.2 At common law a husband or wife is not 
a competent attesting witness to a will making the 
other a beneficiary,* this doctrine being an applica- 


N.C.,; ter to be determined, except as to 
certain persons among whom deviseés 
and legatees are not included. Hud- 
son v. Flood, 94 A. 760, 28 Del. 450. 
(2) Every person may give evidence 
in any action notwithstanding he may 
have an interest in the matter in 


Sawyer, 61 


40 S.C.L. 
S.C. 


those witnesses happen to be dev- 
isees, was felt to be a great incon- 
venience—and the legislature thought 
proper to take this method (certainly 
a somewhat violent method) of rem- 
edying the inconvenience.’’ Doe v. 
Mills, 1 M.&Rob. 287, 174 Reprint 98, 
100. 


93. Colo.—White v. Bower, 136 P. 
1053, 56° Colo. 575, Ann-Cas.1917A 
835. 


D.C.—Elliot v. Brent, 17 D.C. 98. 


Ga.—Williams v. Way, 68 S.E. 1023, 
135 Ga. 103; Jones v. Habersham, 63 
Ga. 146. 


Pe ee Estate, 26 Hawaii 
186. 


lil—Fearn v. Postlethwaite, 88 N. 
B. 1057, 240 Ill. 626; Jones v. Grieser, 
87-N.E. 295, 238 Til. 183, 15 Ann.Cas. 
ioupeearpiove Hanr, 43 N. E103, 2.68 
Tll. 459; Fisher v. Spence, 37 N.E. 
814, 150 Ill. 253, 41 Am.S.R. 360. 


Ind.—Pfaffenberger v. Pfaffenberg- 
er, 127 N.E.-%66, 189-Ind. 507; Wiley 
v. Gordon, 104 N.E. 500, 181 Ind. 252; 
Pritchard v. Pritchard, 177 N.E. 502, 
93 Ind.App. 502. 


Kan.—Clark y. Miller, 70 P. 586, 68 
PLO oo eican. “26. 


Ky.—Mercer’s Adm’r v. Mackin, 14 
Bush 434. 


Mich.—In re High, 2 Dougl. 515. 


Minn.—In re Knutson’s Estate, 174 
N.W. 617, 144 Minn. 111. 


Miss.—Swanzy v. Kolb, 46 So. 549, 
94 Miss. 10, 136 Am.S.R. 568, 18 Ann. 
Cas. 1089; Rucker vy. Lambdin, 20 
Miss. 230. 


Mont.—In re Klein’s Estate, 88 P. 
798, 35 Mont. 185. 


Neb.—Hayden v. Hayden, 186 N.W. 
Wiz, L0d) Neb. 806) 25> AULA. 305; In 
re Wiese’s Estate, 153 N.W. 556, 98 
Neb. 463, L.R.A.1915E 832. 


N.Y.—Children’s Aid Soc. v. Love- 
ridge, 70 N.Y. 887; Hopkin v. Lane, 
ZN.Y.S. 322; 49 Hun 608. 


N.C.—Vester v. Collins, 7 S.E. 687, 
101 N.C..114; McLean v. Elliott, 72 


S.D.—In re Otting’s Estate, 233 N. 
W. 274, 57 S.D. 420. 


Tex.—Fowler v. Stagner, 55 Tex. 
393; Nixon v. Armstrong, 38 ‘Tex. 
296. 

vVt.—In re Wheelock’s Will, 56 A. 
LOLS eiGsaVitseacoo. 

Va.—Croft v. Croft, 4 Gratt. (45 


Va.) 1038. 


Wash.—State v. Superior Court for 
Spokane County, 255 P. 960, 143 Wash. 
578. 


Wis.—In re Johnson’s Estate, 175 


N.W. 917, 170 Wis. 436. 


Ont.—Ryan v. Devereux, 26 U.C.Q. 
EP LOG, 


[a] In Ohio, under a statute pro- 
viding that a verbal will shall be val- 
id in respect of personal estate if re- 
duced to writing and subscribed by 
two competent disinterested witness- 
es, a verbal will subscribed by two 
witnesses one of whom has an im- 
mediate beneficial interest is void, a 
further statute providing that, if a 
devise or bequest is given to a person 
who is a witness to a will and the will 
cannot otherwise be proved than by 
his testimony, the devise or bequest 
shall be void and the witness compe- 
tent to testify to the execution of the 
will, being applicable only to duly exe- 
cuted written wills. Vrooman sv. 
Powers, 24 N.E. 267, 47 Ohio St. 191, 
Sy EARWAD 39) 


94. Caluya v. Domingo, 27 Philip- 
pine 330. 


95. Snider v. Burks, 4 So. 225, 84 
Ala. 53; Kumpe v. Coons, 63 Ala. 448; 
Hudson v. Flood, 94 A. 760, 28 Del. 
450; Leitch v. Leitch, 79 A. 600, 114 
Md. 336; Hammett v. Shanks, 41 Md. 
201; Harris v. Pue, 39 Md. 535; Hs- 
tep v. Morris, 388 Md. 417; Shaffer v. 
Corbett, 3 Harr.&M. (Md.) 513. 


[a] This result has been reached 
under a statute providing that: (1) 
No person shall be incompetent to 
testify in any civil action or proceed- 
ing whether at law or equity because 
he is a party to the record or inter- 
ested in the event of the suit or mat- 


question and not excepting from its 
operation witnesses to wills. Leitch 
v. Leiteh, 79 A. 1600; 114s Midi 336" 
Estep v. Morris, 38 Md. 417. (€3) Im 
suits and proceedings before any 
court or officer, except criminal cas- 
es, there shall be no exclusion of a 
witness because he is a party or in- 
terested in the issue tried, except that 
neither party may testify against the 
other as to any transaction with, or 
statement by, any deceased person 
whose estate is interested in the re- 
sult of such suit. Kumpe v. Coons, 
63 Ala. 448. 


96. Harris v. Pue, 39 Md. 535. 


97. Snider v. Burks, 4 So. 225, 84 
Ala. 53; Hudson v. Flood, 94 A. 760, 
28 Del. 450. 


98. See supra § 321. 
99. See case infra this note. 


[a] In Missouri, by express statu- 
tory provision, an attesting witness 
who is a legatee may restore his com- 
petency by releasing the legacy given 
by the will. Grimm y. Tittmann, 20 
S.W. 664, 113 Mo. 56. 


1. Allison v. Allison, 11 N.C. 141. 


2. Succession of Guglielmo, 105 So. 
P25 15 Sears 


3. Wife of executor see infra § 328. 


4 I1l.—Rowlett v. Moore, 96 N.E. 
835, 252 Ill. 436, Ann.Cas.1912D 346; 
Speers Estate, 56 N.E. 952, 184 Ill. 


Mass.—Sullivan v. Sullivan, 
Mass. 474, 8 Am.R. 356. 


PBR LET a Ek: v. Lambdin, 20 Miss. 
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Neb.—Hayden v. Hayden, 186 N.W. 
972, 107 Neb. 806, 25 A.L.R. 305. 


N.H.—Hodgman vy. Kittredge, 33 A. 
158, 67 N.H. 254, 68 Am.S.R. 661. 

N.J.—Lippincott v. Wikoff, 33 <A. 
305, 54 NeiEKq. 107: 


Vt.—Giddinges v. Turgeon, 4 A. 711, 
BS. Vit 106, 14.08 


Eng.—Hatfield v. Thorp, 5 B.& Ald. 
589, 7 H.C.L. 322, 106 Reprint 1305; 


680 [68 C.J.] 


tion of the common-law rule that husband or wife 
shall not testify in a cause in which the other was in- 
Nor is the husband or wife rendered com- 
petent by the release of the beneficiary of all rights 
A wife is not a competent witness 
to a will making her husband a beneficiary where by 
statute the wife takes half of the estate of the hus- 
band of which he was seized during coverture on his 
death without issue, as she is by virtue of this stat- 
So in some jurisdic- 
tions it is held that the incompeteney of husband 


terested.® 


under the will.® 


ute “beneficially interested.” 


“WILLS 


or wife as an attesting witness to a will by which 


Holdfast v. Dowsing, Str. 
print 1164. 


pee cee v. Devereaux, 26 U.C. 
Q.B. 

Rapa common law rules of evidence 
preclude husband and wife from being 
witnesses for or against each other 
in a suit where either are parties, or 
are directly interested in the result. 
The rule is not based wholly upon 
the ground of pecuniary interest, but 
is arule of policy, based on the neces- 
sity of protecting the confidence and 
domestic harmony which should exist 
between husband and wife, which, 
without the rule, might be invaded 
and disturbed.” Giddings v. Turgeon, 
supra. 


5. See Witnesses [40 Cyc 2210]. 


6 Fisher v. Spence, 37 N.E. 314, 
150 Ill. 253, 41 Am.S:R. 360. 


7. Appeal of Clark, 85 A. 517, 114 
Me. 105, Ann.Cas.1917A 887. 


8. Ill.—-Fearn v. Postlethwaite, 88 
N.E. 1057, 240 Ill. 626; In re Sloan’s 
Estate, 56 N.E. 952, 184 Ill. 579; Chi- 
cago Title & Trust Co. v. Brown, 55 
NUM 682, L88atil, 42, 47 LR. Asy 798% 
Fisher v. Spence, 37 N.E. 314, 150 Ill. 
253, 41 Am.S.R. 360. 


Mass.—Sullivan  v. 
Mass. 474, 8 Am.R. 356. 


Miss.—Rucker vy. Lambdin, 20 Miss. 
230. 


N.H.—Hodgman vy. Kittredge, 33 A. 
158, 67 N.H. 254, 68 Am.S.R. 661. 


Vt.—Giddings v. Turgeon, 4 A. 711, 
58 Vt. 106. 


Eng.—Hatfield v. Thorp, 5 B.&Ald. 
589, 7 H.C.L. 322, 106 Reprint 1305. 


{a] Reasons for rule.—(1) “It 
{the statute] does not avoid any de- 
vise to and for the benefit of any 
person other than a subscribing wit- 
ness, even if a subscribing witness 
would incidentally take some benefit 
from the devise. In order to maintain 
the position contended for, it would 
be necessary to declare void, not 
merely the interest which the wife, 
who was a subscribing witness, would 
take, by way of dower or otherwise, 
in the property devised to her hus- 
band, but also the whole devise and 
for the benefit of the husband him- 
self, who was not a subscribing wit- 
ness, and whose estate the statute 
does not assume to reach.” Sullivan 
v. Sullivan, 106 Mass. 474, 475, 8 Am. 
Re “356. (2) “The intention of the 
legislature to make void a devise or 
legacy to an attesting witness in or- 
der that the will may not entirely fail 
is clearly expressed. There is no evi- 
dence upon which it can be found that 
the legislature intended to‘make com- 
petent a witness incompetent at com- 
mon law for any reason other than 
his pecuniary interest in the main- 
tenance of the will, or that a witness 
who takes nothing under a will should 
be regarded as a devisee or legatee.” 


1253, 93 Re- 


Sullivan, 106 


Hodgman vy. Kittredge, 32 A. 158, 67 
N.H. 254, 256, 68 Am.S.R. 661 


9. Winslow v. Kimball, 25 Me. 
493; Jackson v. Durland, 2 Johns.Cas. 
(N.Y.). 314° Jackson iv.. Woods; 
Johns.Cas. (N.Y.) 163; Moore v. Mc- 
Williams, 24 S.C.Eq. 10. 


[a] Reason assigned is that hus- 
band and wife are in legal intendment 
one nerson and that a devise to one 
is a devise to both. Jackson vy. Dur- 
land, 2 Johns.Cas. (N.Y.) 314; Jack- 
pe v. Woods, 1 Johns.Cas. (N.Y.) 


[b] In Indiana (1) under a statute 
providing that a witness beneficially 
interested may be compelled to testi- 
fy when necessary, but may not take 
any property of decedent other than 
what he would take by the law of de- 
scent, the husband of a beneficiary, 
if she is not the sole beneficiary, is 
a competent witness notwithstanding 
the provisions of another statute that, 
when husband or wife is a party to 
an action and not a competent wit- 
ness in his or her own behalf, the 
other shall also be excluded. Kauf- 
man v. Murray, 105 N.E. 466, 182 Ind. 
372, Ann.Cas.1917A 832; Pritchard v. 
Pritchard, 177 N.E. 502, 93 Ind.App. 
89. (2) But, if she is the sole bene- 
ficiary, there will be no property to 
which the devise or legacy could ap- 
ply, and the husband by virtue of the 
last mentioned provision would not be 
a competent witness. Belledin v. 
Gooley, 60 N.E. 706, 157 Ind. 49. 


10. Colo.—White v. Bower, 136 P. 
1053, 56 Colo. 575, Ann.Cas.1917A 835; 
In re Hatfteld’s Will, 122 P. 638, 21 
Colo.App. 443. 


Ill.— Rowlett v. Moore, 96 N.E. 835, 
252 Ill. 436, Ann.Cas.1912D 346. 


Iowa.—Bates v. Officer, 30 N.W. 608, 
70 Iowa 348; Hawkins v. Hawkins, 6 
N.W. 699, 54 Iowa 443. 


Mass.—Powers vy. Codwise, 52 N.E. 
525, 172 Mass. 425. 


Minn.—In re Holt’s Will, 57 N.W. 
219, 56 Minn, 338, 45 Am.S.R. 434, 22 
L.R.A, 481. 


Miss.—Gore v. Dace, 127 So. 901, 157 
Miss. 221. 


Neb.—Hayden v. Hayden, 186 N.W. 
972, 107 Neb. 806, 25 A.L.R. 305. 


N.J.—Lippincott v. Wikoff,. 33 <A. 
305, 54 N.J.Mq. 107. 


N.C.—Vester vy.’ Collins, 7 S.E. 687, 
101 N.C. 114. 


Tex.—Gamble v. Butchee, 30 S.W. 
861, 87 Tex. 643. 


Vt.—Giddings v. Turgeon, 4 A. 711, 
58 Vt. 106. 


Eng.—Wigan v. Rowland, 11 Hare 
157, 45 Eng.Ch. 157, 68 Reprint 1229. 


See Lanning v. Gay, 78 P. 810, 85 
P. 407, 70 Kan. 353 (in view of the 
fact that the law has abolished in- 
terest aS a bar to the competency of 


his or her spouse is made a beneficiary is not removed 
by statutes which declare void beneficial legacies, de- ‘ 
vises, or other beneficial interests given by will to 
attesting witness, and render them competent at- 
testing witnesses,* although in others the contrary 
view has been maintained.® 
a husband or wife is now a competent witness to a 
will by which his or her spouse is made a benefi- 
ciary, by reason of other statutory provisions, or oth- 
er statutory provisions taken in conjunction with 
the statute just considered.1° But these statutes are 


In many jurisdictions 


the witness; and considering the oth- 
er liberal legislative provisions re- 
garding the testimony of married 
parties for and against each other, 
a husband who is a subscribing wit- 
ness to a will is not disqualified from 
testifying before the probate court 
to establish its due execution because 
of the fact that his wife is a legatee; 


the provisions of another section of . 


the statute which renders a husband 
or wife incompetent to testify for or 
against each other “in an action” do 
not disqualify a husband from testi- 
fying before the probate court in a 
proceeding to establish a will in 
which his wife is named as legatee; 
this statute applies only to actions 
and not to special proceedings). 


{a] Thus a husband or wife is a 
competent attesting witness to a will 
under statutes: (1) Which expressly 
provide that, if a will is witnessed by 
the husband or wife of a devisee or 
legatee, the devise or legacy shall be 
void, and that the person so witness- 
ing the will shall be admitted as a 
witness to prove the execution of the 
will. Vester v. Collins, 7 S.E. 687, 101 
N.C. 114; Wigan v. Rowland, 11 Hare 
157, 45 Eng.Ch. 157, 68 Reprint 1229. 
(2) Providing that husband or wife 
may be introduced by each other as 
witnesses in all cases civil or crim- 
inal. Gore v. Dace, 127 So. 901, 157 
Miss. 221. (3) Which make the hus- 
band or wife of any party in inter- 
est in a suit a competent witness and 
which compel them to give evidence 
on behalf of any party to the suit. 
Lippincott v. Wikoff, 33 A. 305, 54 N. 
J.Eq. 107. (4) Providing that every 
human being of sufficient capacity to 
understand the obligations of an oath 
is a competent witness in all cases 
civil or criminal except as otherwise 
declared, and not excepting or refer- 
ring to witnesses to wills. Hayden 
v. Hayden, 186 N.W. 972,'107 Neb. 
806, 25 A.L.R. 305. (5) Removing 
the general disqualification to testi- 
fy on the ground of interest and pro- 
viding that the only limitation on the 
competency of husband and wife is 
that neither shall be examined with- 
out the other’s consent. White v. 
Bower, 136 P. 1058, 56 Colo. 575, Ann. 
Cas.1917A 835; In re Holt’s Will, 57 
N.W. 219, 56 Minn. 38, 36, 45 Am.S.R. 
434, 22 L.R.A. 481 (“He can only be- 
come incompetent in a single contin- 
gency, and that is, in case such inter- 
ested party shall become a contestant 
on the subsequent probate of the will. 
If the latter be not a contesting par- 
ty, he is in no position to raise the 
objection, and he may not choose to 
do it if he is; and if he be one of the 
proponents, he thereby consents to 
the testimony of the attesting wit- 
nesses. The contingency which would 
make him incompetent may never 
arise, and if it does, it must be deem- 
ed to arise subsequent to the act of 
attestation’). (6) Providing that ev- 
ery human being of sufficient capacity 
to understand the obligation of an oath 
is a competent witness in all cases civ- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not to be given a retroactive effect,1! notwithstand- 
ing the language of the statutes, since such a con- 
struetion would in effect be to recognize the power 
of the legislature to deprive persons of property 
rights without due process of law.1? 


The fact that a relative of the attest- 
ing witness takes under the will does not render the 


Relatives. 


witness incompetent. 
[§ 326] ee. Executors. 


ijl and criminal, except as otherwise 
provided, and that no person is incom- 
petent by reason of his interest in the 
event of the action except that a leg- 
atee or devisee who is a subscribing 
witness shall derive no benefit there- 
from unless there be two other com- 
petent subscribing witnesses. Bates 
v. Officer, 30 N.W. 608, 70 Iowa 343 
(“The rule is founded on the thought 
that the disqualifying interest must 
be present, certain and vested inter- 
est, and not an interest uncertain, re- 
mote or contingent’); Hawkins v. 
Hawkins, 6 N.W. 699, 54 Iowa 443. 
(7) Removing the disability which ex- 
isted at common law on account of 
interest in the witness and permitting 
the husband or wife of a party to a 
proceeding, who is interested in the 
issue to be tried, to testify therein, 
except as to confidential communica- 
tions between them, and providing 
that a legacy or devise to an attest- 
ing witness shall be void and the wit- 
ness required to testify as if no such 
bequest had been made. Gamble v. 
Butchee, 30 S.W. 861, 87 Tex. 643. 


11. Rowlett v. Moore, 96 N.E. 835, 
252 Ill. 436, Ann.Cas.1912D 346; Gid- 
dings v. Turgeon, 4 A. 711, 58 Vt. 106. 


12. Rowlett v. Moore, 96 N.E. 835, 
252 Ill. 436, Ann.Cas.1912D° 346. 


[a] Thus Act May, 1911 (L. [1911] 
p 538), amending Wills Act (Hurd 
Rev. St. [1909] c¢ 148) § 8, so as to 
make a husband or wife of any dev- 
isee or beneficiary under a will a com- 
petent subscribing witness, and pro- 
viding that the act shall apply to 
cases arising as to wills of persons 
deceased prior to the adoption of such 
act, cannot affect a will which was 
made by a testator who died several 
years before the passage of the act. 
Rowlett v. Moore, 96 N.H. 835, 252 I11. 
436, Ann.Cas.1912D 346. 


13. O’Brien v. Bonfield, 72 N.E. 
1090, 213 Ill. 428; Keller v. McCalop, 
12 Rob. (La.) 639; Segur’s Heirs v. 
Seeur, 12) Wa.) 25; Jones: v..)Tebbetts, 
57 Me. 572; Nash v. Reed, 46 Me. 168; 
Maxwell y. Hill, 15 S.W. 253, 89 Tenn. 
584. 

fa] Prospective heirs at law of 
legatee are competent. They take 
nothing under the will. Jones v. 
Tebbetts, 57 Me. 572; Maxwell v. Hill, 
15 S.W. 253, 89 Tenn. 584. 


[b] Under civil law a child of a 
legatee is incompetent as a witness. 
Thwaites v. Smith, 1 P.Wms. 10, 24 
Reprint 274. 


14. Bettison v. Bromley, 12 East 
250, 104 Reprint 98; Phipps v. Pitch- 
er, 6 Taunt. 220, 1 H.C.L. 585, 128 Re- 


print 1018; Goodtitle v. Welford, 1 
Dougl. 139, 99 Reprint 92; Anony- 
mous, 1 Mod. 107, 86 Reprint 767; 


Lowe v. Jolliffee, 1 W.Bl. 365, 96 Re- 
print 204. 


In England, where the 
services of an executor are without compensation, 1t 
has always been held that an executor who took no 
interest under the will is a competent attesting wit- 
ness,!* the office of executor being characterized by 
Lord Ellenborough as “burthensome.’’!® 
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ute enacted subsequent to the decisions so holding 
it was expressly provided that an executor shall 
be a competent: witness to a will.1® 
now well settled in most American jurisdictions that 


So the rule is 


an executor not otherwise interested in a will is a 


competent, attesting witness.17 
jurisdictions the courts proceed on the theory that 
the office is a mere naked trust;*® that the executor 


In many of these 


takes no beneficial1® or pecuniary,”° legal, certain, 


By stat- 


“By the common law, executors 
were entitled to no compensation for 
their services and trouble. It was 
settled so long ago as Lord Hale’s 
time, that an executor having no in- 
terest in the surplus, was a good wit- 
ness to prove a will.” Lloyd y. Good- 
win, 20 Miss. 223, 251. To same ef- 
fect Comstock v. Hadlyme Ecclesias- 
tical Society, 8 Conn. 254, 30 Am.D. 
100. 


15. Bettison v. Bromley, 12 Hast 
250, 104 Reprint 98. 

LG. 5 Stale Vac wen2Ga Sallie 

17. Ark.—Fontaine v. Fontaine, 


277 S.W. 867, 169 Ark. 1077. 


Cal.—In re Haupt’s Estate, 252 P. 
597, 200 Cal. 147; Panaud v. Jones, 
1 Cal. 488. 


Conn.—Comstock v. Hadlyme Ec- 
Plesieeties Soc., 8 Conn. 254, 20 Am, 
ay LOE 


Del.—In re Spiegelhalter’s Will, 39 
A. 465, 17 Del. 5; In re Lecarpentier’s 
Will, 91 A. 204, 10 Del.Ch. 503. 


Fla.—Meyer v. Fogg, 7 Fla. 292, 68 
Am.D. 441. 


Ga.—Baker v. Bancroft, 5 S.E. 46, 
79 Ga. 672. 


Ind.—Moore v. Allen, 5 Ind. 521. 


Ky.—Orndorff v. Hummer, 12 B. 
Mon. 619; In re McDaniel’s Will, 2 
J.J.Marsh. 331. 


La.—Davenport v. Davenport, 41 So. 
240, 116 La. 1009, 114 Am.S.R. 575. 


Me.—Piper v. Moulton, 72 Me. 155; 
Jones v. Larrabee, 47 Me. 474. 


Mass.—Lord v. Miller, 178 N.E. 649, 
277 Mass. 308; Rockland’ Trust Co. v. 
Bixby, 142 N.E. 107, 247 Mass. 449; 
Wyman v. Symmes, 10 Allen 153; 
Sears v. Dillingham, 12 Mass. 358. 


Minn.—In re Tierney’s Estate, 114 
N.W. 838, 103 Minn. 286. 


je eee vy. Lambdin, 20 Miss. 
2:30. 


Neb.—Hayden v. Hayden, 186 N.W. 
972, 107 Neb. 806, 25 A.L.R. 305. 


N.H.—Cochran y. Brown, 78 A. 
1072, 76 N.H. 9; Stewart v. Harriman, 
56 N.H. 25, 22 Am-.R. 408. 


N.J.—Snedekers v. Allen, 2 N.J.Law 
3D a LLL DLO CO TtevaneVy dicOliumo cerAcuS Ue 
54 N.J-Eq. 107. 


N.Y.—In re Wilson’s Will, 8 N.E. 
731, 103 N.Y. 374; Children’s Aid Soc. 
v. Loveridge, 70 N.Y.*387; In re Ga- 
gan, 21 N.Y.S. 350, 66 Hun 632; Mc- 
Donough v. Loughlin, 20 Barb. 238; 
Reeve v. Crosby, 38 Redf.Surr. 74; 
Matter of Levy, Tuck.Surr. 87. 


Pa.—In re Archambault’s Estate, 
162 A. 801, 308 Pa. 549; In re Baugh- 
man’s Estate, 126 A. 58, 281 Pa. 23; 
In re Kessler, 70 A. 770, 221 Pa. 314, 


immediate,?! present,?? direct,?* and vested?* inter- 
est under the will, such as is essential to disqualify 
him;?5 and that the fact that compensation is al- 
lowed him by statute for his services is not such an 
interest as will disqualify him to attest the will,?* 
because the benefits which accrue to him are deriv- 


123 -Am:S.Rs (41, "15 sAnn. Case wouee 
In re Jordan’s Estate, 29 A. 3, 161 Pa. 
393; Loomis vy. Kellogg, 17 Pa. 60; 
snydér v. Bull, 17 Pa. 54: Jordan's 
Estate, 13 Pa.Co. 506 [aff 29 A. 3, 161 
Rass. ; 


S.C.—Henderson y. Kenner, 30 S.C. 
L. 474. 


Vt.—Richardson v. Richardson, 35 
Waters 


Va.—Coalter’s Ex’r vy. 
Gratt. (42 Va.) 18. 


Wash.—State v. Superior Court for 
eesge County, 255 P. 960, 143 Wash. 


Wis.—In re Lyon’s Will, 71 N.W. 
362, 96 Wis. 339, 65 Am.S.R. 52. 


[a] Executor given great powers 
and discretion is nevertheless com- 
petent. Orndorff v. Hummer, 12 B. 
Mon. (Ky.) 619. 


18. Snyder y. Bull, 17 Pa. 54. 


19. Lord v. Miller, 178 N.H. 649, 
277 Mass. 308. 


“In contemplation of law, an ex- 
ecutorship is not an office of profit. 
In England the services are gratui- 
tous, and though they are paid for 
here, the design of the allowance is 
compensation. It is sometimes more 
and seldom less; but the executor is 
supposed to get nothing that he has 
not earned, and if he sometimes gets 
too much, it is the fault of the court, 
not of the law. Unlike a legatee, he 
is not the _ testator’s beneficiary.” 
Snyder v. Bull, 17 Pa. 54, 59. 


20. Geraghty v. Kilroy, 114 N.W. 
838, 103 Minn. 286. 


21. Geraghty v. Kilroy, supra; 
Rucker y. Lambdin, 20 Miss. 230. 


22. Stewart v. Harriman, 56 N.H. 
25, 22 Am.R. 408. 


Bryan; 2 


23. Fontaine v. Fontaine, 277 S.W. 
867, 169 Ark. 1077. é 

24. Stewart v. Harriman, 56 N. 
H. 25, 22 Am.R. 408. 

25. See supra § 323. 

26. Ark.—Fontaine y. Fontaine, 


277 S.W. 867, 169 Ark. 1077. 


Cal.—In re Haupt’s Estate, 252 P. 
597, 200 Cal. 147. 


Conn.—Comstock vy. Hadlyme Ec- 
clesiastical Society, 8 Conn. 254, 30 
Am.D. 100. 


Fla.—Meyer v. Fogg, 7 Fla. 292, 68 
Am.D. 431. 


Ky.—In re McDaniel’s Will, 2 J.J. 
Marsh. 332. 


Mass.—Sears v. 
Mass. 358. 


Woe As hee v. Goodwin, 20 Miss. 


N.H.—Stewart v. Harriman, 56 N.H. 


Dillingham, 12 
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ed not from the will but from the statute providing 
the compensation,?? and because the right to com- 
missions does not accrue until the performance of 
the services and does not take effect by relation to 
the time of attestation.28 This rule is not changed 
by a statute providing that no person examined as a 
witness concerning the execution of a will shall after 
such examination receive any benefit from any ap- 
pointment made to him by such will. The word “ap- 
pointment” necessarily refers to some appointment 
coupled with a beneficial interest.2® In other juris- 
dictions, where the executor is held to be a compe- 
tent attesting witness, the decisions are based on 
special statutory provisions which make parties who 
take an interest under a will competent witnesses tu 
prove it,?° or which make a person interested in the 
event of the suit, or matter to be determined, compe- 
tent as a witness,*! or which render the appointment 
of an executor void where he is also an’ attesting 
witness,*? or which make all persons competent to 
attest a will except such as are excepted therein, ex- 
ecutors not being named among the persons except- 
ed.*® On the other hand, in some jurisdictions the 
rule in respect of the competency of executors as 
attesting witnesses is not in accord with that hereto- 
fore stated. (hus, in Illinois, it has been held that 
by reason of the fact that the local statute provides 
for commissions for the executor, he has such a di- 
rect financial interest in the probate of the will as 
to disquality him by reason of such interest.°* Here 
the competency of an executor is placed in the same 
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class as that of a legatee or devisee.*® Nevertheless, 
by provisions of another local statute, he may be 
compelled, if his testimony is needed, to resign his 
executorship and testify as to the execution of the 
will.2® In North Carolina and South Carolina it has 
been held that an executor is competent to attest 
a will of real estate,?7 but not a will of personal es- 
tate because the statutes of these states give an ex- 
ecutor commissions on the personalty;°* and it has 
further been held that the competency of the execu- 
tor is not restored by the Statute of 25 George II ¢ 6 
in force in one of these states because the statute has 
no application to wills of personal property.?® In 
accordance with principles elsewhere considered,*° 
he is not a competent witness although he renounces 
his executorship,*! or releases all right to commis- 
slons.*? 

[§ 327] ff. Stockholder, Officer, Director, Mem- 
ber, or Employee of Firms or Corporations Appoint- 
ed Executors. In jurisdictions where executors are 
held competent as attesting witnesses,*? a stockhold- 
er** or a stockholder and director,*® or officer,*® of 
a corporation appointed executor is also a compe- 
tent witness to the will; and an employee of a cor- 
poration is a disinterested witness to the execution 
of a will, in which the corporation was named as ex- 
ecutor of a fund, the income of which was bequeath- 
ed to charity.47 Hven assuming that an executor had 
a disqualifying interest by reason of some discre- 
tionary powers exercisable under the terms of the 
will, employees of the executor would be competent 


25, 22 Am.R. 408. BUEN GG NEL OOG made, until the ane Morton v. Ingram, 33 N.C. 368; Tuck- 
a ee f settlement of the estate, or the close|er v. Tucker, 27 N.C. 161; Allison vy. 
ery oa ey Vv. Wikoff, 33° A.1! of the administration. Merrill | Allison, 11 N.C. 141; Workman 
, ares : Moore’s Heirs, 8 Miss. 293, 40 Am.D.| Dominick, 34 S.C.L. 589; Taylor v. 
Wey -~McDonough v. Loughlin, 20 | 60. The commissions are allowed] Taylor, 30 S.C.L. 531. For analogous 
Barb. 238; Reeve v. Crosby, 3 Redf.|upon the whole estate administered, | decisions see Illinois decisions supra 
Surr. 74. and if, in point of fact, the executor | note 34 


Pa.—In re Kessler, 70 A. 770, 221 
Pa, 314, 128 Am.S.R. 741, 15 Ann.Cas. 
791; In re Jordan’s Hstate, 29 A. 
8, 161 Pa. 393; Snyder v. Bull, 17 Pa. 
54; Jordan’s Estate, 13 Pa.Co. 506. 


Vt.—Richardson y. Richardson, 35 | Greenl. 
Vt. 238. din, supra. 


Wash.—State v. Superior Court for 
Spokane County, 255 P. 960, 143 Wash. | 867, 169 Ark. 
578. 30. 


27. Fontaine v. Fontaine, 277 S.W. 31. 
867, 169 Ark. 1077; Rucker v. Lamb-| A. 465, 17 Del. 5; 
din, 20 Miss. 230; McDonough v. 
Loughlin, 20 Barb. (N. Y.) 288; State 
v. Superior Court for Spokane Coun- 
ty, 255 P. 960, 148 Wash. 578. 


‘ T9NGa, (6020 
28. Rucker v. Lambdin, 20 Miss. 
230, 254. 575. 
“When, then, does the _ beneficial 34. 


258 Ill. 146; 
$8 NB. 1057, 
Grieser, 87 N.E. 


interest of the executor, which, it is 
insisted, excludes him, accrue? At 
the time of the attestation he has 
no interest, because the will confers 
no pecuniary benefit upon him. In] Ann. 365. 
this respect he differs from an execu-|114 Ill.App. 612. 
tor who took the residuum at com- 35 
mon law. At the probate of the will . 
because he may 


Fearn v. 
he has no interest, 


renounce the trust, or be unable to 36. 

give the required security. The 

grant of the letters testamentary /183, 15 Ann.Cas. 
confers the interest; until then, it} Prob.Rep.Ann. 365. 


does not exist. The attestation and 37 
the probate both precede this. This y 
right to commissions, so far from 
taking effect, by relation to the time 
of attestation, does not acerue till 
the performance of services, and the 


do not administer the estate, he is 
entitled to no compensation. 
lows there is not that ‘certain, imme- 
diate legal interest’ in the witness, at 
the time of attestation, which is nec- 
essary to render him incompetent. 1 


By. 455.” Rucker v. Lamb- 39. 


29. Fontaine v. 
LOR Ge 


Estep v. Morris, 38 Md. 417. 41. 


In re Spiegelhalter’s 
In re Lecarpentier’s 
Will, 91 A. 204, 10. Del.Ch. 508. ° 184. 


32. Murphy v. Murphy, 24 Mo. 526.|__ 42. 


83. Baker v. Bancroft, 5 S.E. 46, 
Davenport v. Davenport, 
41 So. 240, 116 La. 1009, 114 Am.S.R.| 43: 


Smith v. Goodell, 101 N.E. 255, 
Fearn v. Postlethwaite, 
240 Ill. 626; 
295, 238 Ill. 
Ann.Cas. 787 and note, 
Contra Standley v. Moss, 


Postlethwaite, 88 N. 
B. 1057, 240 Ill. 626. 

Fearn v. Postlethwaite, supra; 
Jones v. Grieser, 87 N.H. 295, 238 Ill. 
787 and note, 14 


Tucker v. Tucker, 27 N.C. 161; 
Overton v. Overton, 20 N.C. 197; 
lorivian Taylors S0US Cha bode 
son v. Kenner, 30 S.C.L. 474. 4?. 


38. Gunter v. Gunter, 48 N.C. 441; 


[a] In North Carolina an executor 
is now made competent by statute 
to attest and prove the execution of 
a will and its validity or invalidity. 
Gunter v. Gunter, 48 N.C. 441. 


Workman vy. Dominick, 34 S.C. 
L. 589; Taylor v.-Taylor, 30 S.C.L. 


Fontaine, 277 8.w. | 5381. 


40. See supra § 321. 


Gunter y. Gunter, 48 N.C. 441; 
Workman v. Dominick, 24 S.C.L. 589. 


Will, 39 
Contra Durant v. Ashmore, 31 Seve 


Gunter v. Gunter, 48 N.C. 441; 
Morton v. Ingram, 33 N.C. 368; Alli- 
son v. Allison, 11 N.C. 141. 


See supra § 326. 


44. In re Lec-rpentier’s Will, 91 
A. 204, 10 Del.Ch. 503; Rockland Trust 
Co. v. Bixby, 142 N.E. 107, 247 Mass. 
Jones v.| 449; In re Baughman’s Estate, 126 A. 
183,15 | 58, 62, 281 Pa. 23. 


dat BPO eee: “A fortiori, stockholders of corpo- 
rate trustees must be considered dis- 
interested, under like circumstances, 
since a possible right to a portion 
of a trustee’s commissions cannot be 
as great an interest as a right to the 
whole of the commissions.’ In re 
Baughman’s Estate, supra. 


45. In re Archambault’s Estate, 
162 A. 801, 308 Pa. 549. 


Tay- 46. In re Lecarpentier’s Will, 91 
A. 204, 10 Del.Ch. 508. 


In re Jeanes’ Hstate, 77 A. 824, 
228 Pa. 5387. 


Hender- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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attesting witnesses, since their interest as such 
would be in no sense proprietary and would be too in- 
definite, uncertain, remote, and contingent to affect 
their competeney as witnesses.*8 On the other hand, 
in jurisdictions where an executor is not a competent 
attesting witness,*® a stockholder of a corporation 
appointed executor of a will,®® or an officer there- 
of,°? is not a competent attesting witness, although 
hike executors,®? he may be compelled to testify to 
a will in which event the appointment as executor 
will be void.®? Where executors were members of 2 
firm to which an attesting witness belonged and they 
agreed that all fees earned by any member of the 
firm in any trust relation should accrue to the firm, 
such witness was disqualified by interest to attest 
the will.5 Nor would his subsequent release of all 
interest in the office of the executor in managing the 
estate qualify him so as to sustain the will.°®> So far 
as pecuniary interest is concerned, it is the same as 
that of an executor.°*°® 


[§ 328] gg. Wives of Executors. In _ jurisdic- 
tions where an executor is a competent witness to 
a will,®* the wife of an executor is a competent wit- 
ness.°® But in jurisdictions where the executor is 
not a competent witness, neither is his wife.®® The 
wife of one named as executor is not rendered com- 
petent by the renunciation by her husband of the 
trust.°° 


[§ 329] hh. Trustees or Their Stockholders, Offi- 
cers, Employees, or Wives. As in the case of execu- 
tors, taking no interest under the will,®+ it is well 
252 P. 


In re Haupt’s Estate, tro, 6 Cal._354, 


597, 5500 Cal. 147. 
49. See supra § 326. 


50. Olson v. Larson, 153 N.E. 337, 
320 Ill. 50; Scott v. O’Connor-Couch, 


649, 209 TH. 396. 


v. McConnell, 70 N.E. 


yd 
649, 509° Tl. 396. 


52. See supra § 326. Boe 238. 
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Ill.—Boyd v. McConnell, 


Me.—Jones v. Larrabee, 47 Me. 474. 67. 


% 5 Mass.—Rockland Trust Co. v. Bix- 
110. N.E. 272, 270 Ill. 395, L.R.A.1916D by, 142 N.B. 107, 247 Mass. 449. 


Neb.—In re Weise’s 
W. 556, 98 Neb. 463, L.R.A.1915E 832. 
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settled that a trustee named by the will, who takes no 
beneficial interest under it, is a competent attesting 
witness.°? A trustee who has no further interest 
than compensation for acting as such is not thereby 
rendered incompetent to act as an attesting wit- 
ness.°? In accordance with principles elsewhere con- 
sidered,** a trustee is not an interested witness 
where, by provisions of the will creating the trust, 
the trustee is to pay over dividends on certain stock 
only on performance by the beneficiary of designated 
conditions,®* because the interest which disqualifies 
a witness from attesting the will must be a present, 
certain, and vested one, not uncertain, remote, or con- 
tingent.°* On the other hand, a corporation trustee 
is not “disinterested,” and its managers or officers 
acting in its behalf competent attesting witnesses, 
where the powers given it are not the usual duties 
imposed on a trustee, but it is given unlimited discre- 
tion to allot the income among such charities as to it 
may seem wise.*’ Where a trustee is regarded as 
nevertheless a competent witness, a stockholder in a 
corporation named as trustee,®* or a stockholder and 
director therein,®® or a stockholder and vice presi- 
dent,*° or a stockholder, treasurer, and trust offi- 
cer,’1 is a competent witness, but he is not a com- 
petent witness where the interest of the corpora- 
tion named as trustee of which he is a stockholder is 
such as to disqualify its officers or managers acting 
in its behalf,*? the same test of disinterestedness 
being applicable to both.7* An employee of a corpo- 
ration named as trustee for a charity by the will 
providing therefor is a competent attesting witness, 
as having no substantial or legal interest therein,7* 


65. In re Jeanes’ Estate, 77 A. 824, 
10 N.E. 228 Pa. 5387. 


66. In re Jeanes’ Estate, supra. 


In re Palethorp’s Estate, 94 
A. 1066, 249 Pa. 411; In re Palethorp’s 
Estate, 94 A. 1060, 249 Pa. 389. 


68. Rockland Trust Co. v. Bixby, 
142 N.E. 107, 247 Mass. 449; In re 
eate ayes Estate, 126 A. 58, 281 


Estate, 153 N. 


-—McDonough y. Loughlin, 20] Pa 


69; In--re Avenaynnaniie Estate, 


53. Olson vy. Larson, 153 N.E. 337, 
820 Til. 50. 


54. Smith y. Goodell, 101 N.E. 255, 
258 Til. 146. 


55. Smith v. Goodell, supra. 
56. Smith v. Goodell, supra. 
57. See supra § 326. 


58. Conn.—Hawley  v. 
Root 494. 


Me.—Piper v. Moulton, 72 Me. 155. 


N.H.—Cochran v. Brown, 78 A. 1072, 
16 N.H. 9; Stewart v. Harriman, 56 
N.H. 25, 22 Am.R. 408. 


Wis.—In re Lyon’s Will, 71 N.W. 
362, 96 Wis. 339, 65 Am.S.R. 52 2 
Prob.Rep.Ann. 286. 


Eng.—Bettison v. Bromley, 12 East 
250, 104 Reprint 98. 

59. Rowlett v. Moore, 96 N.E. 835, 
252 Ill. 436, Ann.Cas.1912D 346; Fearn 
v. Postlethwaite, 88 N.E. 1057, 240 
Ill. 626. ; 


60. Rowlett v. Moore, 96 N.E. 835, 
252 Ill. 436, Ann.Cas.1912D 346; Huie 
v. McConnell, 47 N.C. 455. 


61. See supra § 326. 


62. Cal.—In re Haupt’s Estate, 252 
P. 597, 200 Cal. 147; Peralta v. Cas- 


[68 C. J.—33] 


Brown, 1 


N.C.—Tucker v. Tucker, 27 N.C. 161. 
Or.—Hogan v. Wyman, 2 Or. 302. 


Pa.—In re Archambault’s Estate, 
162 A. 801, 308 Pa. 549; In re Baugh- 
man’s Estate, 126 A. 58, 281 Pa. 28. 


S.C.—Key v. Weathersbee, 21 S.E. 
324, 43 S.C. 414, 49 Am.S.R. 846. 


Eng.—Creswell v. Creswell, L.R. 6 
Eq. 69; Phipps v. Pilcher, 1 Madd. 
144, 56 Reprint 55. 


63. In re Haupt’s Estate, 252 P. 
597, 200 Cal. 147; In re Baughman’s 
Hstate, 126 A. 58, 281 Pa. 23; In re 
Jeane’s Estate, 77 A. 824, 228 Pa. 537. 


[a] Reason for rule.—‘“Where the 
trustee only administers the charity, 
his interest, if he can be said to 
have any, is rather antagonistic than 
otherwise, since every dollar he re- 
ceives, aS commissions, reduces pro 
tanto the amount going to charity. 


In reality such a trustee has no in-: 


terest, for he only does, and receives 
pay for so doing, what some trus- 
tee, official or otherwise, would be 
compelled to do in order that the 
trust should be administered.” In re 
Baughman’s Hstate, 126 A. 58, 281 Pa. 
238, 34. 


64. See supra § 323. 


162 A. 801, 308 Pa. 549. 


70. In re Jeanes’ Estate, 77 A. 824, 
228 Pa. 587; Moos v. First State Bank 
of Uvalde, (Tex.Civ.App.) 60 S.W. 
(2d) 888. 


71. In re Gageby’s Estate, 141 A. 
842, 293 Pa. 109. 


72. In re Palethorp’s Estate, 94 
A. 1066, 249 Pa. 411; In re Palethorp’s 
Hstate, 94 A. 1060, 249 Pa. 389. 


. 73. In re Baughman’s Estate, 126 
A158, 281 Pa, 23% 


“The stockholders own and control 
the corporation, and whatever bene- 
fits accrue to the corporate body in- 
ure to the stockholders in dividends, 
increased earnings, assets, or invest- 
ments which add value. In determin- 
ing what constitutes a disqualifying 
interest of an attesting witness to a 
will under our statutes, a corporation 
as a legal entity cannot be differenti- 
ated from its shareholders who are 
the real owners of the corporate 
property, who control and direct its 
business affairs, and who are respon- 
sible for those in charge of its man- 
agement.” In re Palethorp’s Estate, 
94 A. 1060, 1065, 249 Pa. 389. 


74 In re Carson’s Estate, 90 A. 
719, 244 Pa. 401; In re Jeanes’ Estate, 
77 A. 824, 228 Pa. 537. 


684 [68 C.J.] 


and it is immaterial that the will provides a stated 
compensation for the trustee.7° If a trustee 1s a 
competent attesting witness, his wife is likewise com- 
petent.*® ‘ 


[§ 330] ii, Guardians and Devisees of Powers. 
There is some diversity of opinion on the question 
of whether a guardian is a competent attesting wit- 
ness to a will. In one decision it was held that he 
has no such interest under the will as will disqual- 
ify him.77 The competency of a guardian as an at- 
testing witness has been upheld under a statute re- 
moving incompetency of interested witnesses.*® On 
the other hand, it was held without discussion or 
statement of reasons in a memorandum decision of a 
federal court that a guardian is not a competent at- 
testing witness to a will.7° 


A devise to one of a power to sell land does not 
give him such an interest in the land as disqualifies 
him from being an attesting witness to the will.®° 


[§ 331] jj. Husband or Wife or Relative of Tes- 
tator. In accordance with the common-law rule that 
husbands and wives could not in any case be admit- 
ted as witnesses for or against each other independ- 
ently of the question of interest,*t the husband or 
wife of one making a will is not a competent wit- 
ness to the will,’? unless it is otherwise provided by 


WILLS 


[$$ 329-333 


otherwise, the mere fact that one is related to the 
testator does not disqualify him from witnessing the 
will;8* and his competency to attest the will is not 
affected by a statute defining rules of construction 
and providing that, “when a person is required to be 
disinterested or indifferent in a matter in which other 
persons are interested, a relationship to either of 
such persons by consanguinity or affinity within the 
sixth degree by the rules of the civil law or within 
the degree of second cousin inelusive, except by the 
written consent of the parties, will disqualify.’’®® 


[§ 332] kk. Residents and Taxpayers of Munici- 
pal Beneficiaries. While there is some authority to 
the contrary,®® it is very generally held that an in- 
habitant or taxpayer of a municipality is a compe- 
tent witness to a will making a devise or bequest to 
such municipality for charitable, religious, or ed- 
ucational purposes.§7 The interest of the taxpayer 
in the gift it has been said is not certain and direct,°¢ 
and vested,®® but is so contingent and remote that 
it does not disqualify him as a witness.°° 


[§ 333] Il. Membership or Other Interest in Char- 
itable or Religious Association. Membership in an 
educational, religious, or charitable corporation or 
association is not ordinarily held to disqualify the 
member from acting as witness to a will making a 
gift to such corporation or society to be applied to 
the uses for which it was organized;°! and it has 


interested ; advantages of education, although of 


statute.83 But, in the absence of statute providing 
75. In re Carson’s Estate, 90 A.|testator is not a party 
719, 244 Pa. 401. apes 
S tat 
76. Creswell v. Creswell, L.R. 6 Sn tet roe 
Eq. 69. 


77. Appeal of Look, 152 A. 84, 86, 
129 Me. 359. 


“The relationship between guardian 
and ward, even when quasi parental, 
is that of trustee and cestui que trust. 
But the trust does not give the guard- 
jan legal title to the estate of his 
ward; title remains in the ward. 
The right of guardians in the prop- 
erty intrusted to them is not coupled 
with an interest.” Appeal of Look, 
supra. 


78. Estep v. Morris, 38 Md. 417. 


79. Williams v. Wells, 29 F.Cas. 
No. 17,746, 1 Hayw.&H. 116 


80. Tucker v. Tucker, 27 N.C. 161. 


61. Pease v. Allis, 110 Mass. 157, 
147 Am. 591. 


82. Pease v. Allis, supra. 


83. Pritchard v. Pritchard, 177 N. 
E. 502, 93 Ind.App. 89 (a statute mak- 
ing all persons, whether parties to, or 
interested in, the suit, competent wit- 
nesses except as herein otherwise pro- 
vided, and which fails to include com- 
petency of spouses to attest each oth- 
er’s will, shows a legislative intent 
to abolish such incompetency). 


84. Jones v. Larrabee, 47 Me. 474. 
See Deakins v. Hollis, 7 Gill&J. (Md.) 
311 (before the remote kindred of a 


testator, aS a brother-in-law or sis- 
ter, are disqualified from proving his 
will, it must appear that he left no 
children). 

85. Jones v. Larrabee, 47 Me. 474, 
A477. 


“The ‘matter in which other per- 
sons are interested’ is one to which 
there are parties to whom is given the 
power to remove this disqualification 
by their ‘written consent.’ . .. The 


within the purview of this section. 
is not a party 
whose rights may be in jeopardy and 
from whom ‘written consent’ is to be 
obtained. Neither are the devisees 
or legatees under the will the parties 
whose ‘written consent’ is to be giv- 
en. They may not be, and usually 
are not known to the attesting wit- 
ness. The necessary implication 
from the section is, that those who 
are to consent are present, conusant 
of the matters in which they are in- 
terested, and, consequently, may give 
or withhold ‘their written consent’ as 
they deem expedient. But the lega- 
tees and devisees are not thus pres- 
ent, nor ready to give their consent.” 
Jones v. Larrabee, supra. 


&6. Starr v. Starr, 2 Root (Conn.) 
303 (bequest for support of minister). 


87. Ga.—Jones vy. Habersham, 63 


Ga. 146. 


Me.—In re Marston, 8 A. 87, 79 Me. 
25; Piper v. Moulton, 72 Me, 155. 


Mass.—Hitcheock v. Shaw, 35 N.E. 
671, 160 Mass. 140; Haven v. Hil- 
liard, 23 Pick. 10; Hawes v. Hum- 
phrey, 9 Pick. 350, 20 Am.D, 481. 


N.H.—Eustis v. Parker, 1 N.H. 278. 


Non pee v. Gass, 3 Humphr. 


Vt.—In re Potter’s Will, 95 A. 646, 
89 Vt. 361. 


Eng.—Hindson y. Kersey, 4 Burns 
Kecl. 88. 


[a] Rule applied in respect of: 
(1) A bequest for the benefit of the 
poor of a county. Jones v. Haber- 
sham, 63 Ga. 146. (2) A devise for 
the poor of a town. In re Marston, 
8 A. 87, 79 Me. 25. (3) A bequest 
of a fund to buy books for a town 
library. Hitchcock v. Shaw, 35 N.E. 
671, 160 Mass. 140. (4) A devise for 
a school and church. “The privilege 


of attending public worship, and the 


the highest importance, do not con- 
stitute such an interest as will dis- 
qualify a witness; not even when 
the establishment of institutions for 
these purposes may raise the value of 
the witness’ property. Such a conse- 
quential benefit will only affect the 
credibility of a witness.” Hawes v. 
Humphrey, 9 Pick. (Mass.) 350, 357, 
20 Am.D. 481. (5) A bequest for the 
support of a minister. Hayden vy. 
Hilliard, 23 Pick. (Mass.) 10; Eustis 
v. Parker, 1 N.H. 73. 


88. Piper v. Moulton, 72 Me. 155; 
HKustis v. Parker, 1. N.H. 273; In ore 
Potter’s Will, 95 A. 646, 89 Vt. 361. 


89. In re Potter’s Will, supra. 


90. Hitchcock v. Shaw, 35 N.E. 671, 
160 Mass. 140. 


91. Conn.—Cornwell * v. 
Day 35, 2 Am.D. 50. 


Ga.—Jones v. Habersham, 
146. 


Iowa.—Quinn v. Shields, 17 N.W. 
437, 62 Iowa 129, 49 Am.R. 141. 


Me.—In re Marston, 8 A. 87, 79 Me. 
25; Warren v. Baxter, 48 Me. 193. 


Md.—Conrades v. Heller, 87 A. 28, 
119 Md. 448. 


Mass.—Rockland Trust Co. y. Bix- 
by, 142 N.H. 107, 247 Mass. 449; Lor- 
ing v. Park, 7 Gray 42. 


Minn.—In re Will's Estate, 69 N.W. 
1090, 67 Minn. 335. 


[a] Rule applied to: 
bers of churches. 
sham, 63 Ga. 146; Warren vy. Baxter, 
48 Me. 193; Conrades v. Heller, 87 A. 
28, 119 Md. 448. (2) Charitable cor- 
porations or societies. Jones v. Hab- 
ersham, supra; Quinn v. Shields, 17 
N.W. 487, 62 Iowa 129, 49 Am.R. 141; 
Loring v. Park, 7 Gray (Mass.) 42; 
In re Will’s Estate, 69 N.W. 1090, 67 
Minn. 835. (8) Members of Masonic 
lodges. Rockland Trust Co. v. Bixby, 


Isham, 1 


63 Ga. 


(1) Mem- 
Jones v.- Haber- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 333] 


a contingent interest in the property thereof on its 
possible dissolution does not affect the rule.®? At 
most the fact of membership goes only to the eredi- 
bility of the witness.°* The interest of such witness, 
it is said, is not a present, direct, certain, and vested 
pecuniary interest,°* which, as elsewhere shown, is 
necessary for the purpose of disqualifying an attest- 
ing witness.°° However, it has been held under a 
statute requiring a will making a bequest or devise 
to any body politic or to any person in trust for re- 
ligious or charitable uses to be attested by two cred- 
ible, and at the same time, disinterested, witnesses, 
that one who at the time of attesting the will had an 
interest in a charitable or religious institution to 
be benefited by the will is not a competent attesting 
witness;°® and, while the disqualifying interest 
must be certain,®’ it is not essential that such inter- 
est be a matter of personal benefit to the witness in 
order to disqualify him.®* Such a statute disquali- 
fies those who have charge of, and are responsible 
for, the business and financial affairs of the institu- 
tion,®® although a member of an advisory board pro- 
vided for by the will to assist the trustee named 
therein in managing the charity provided for is a 
competent attesting witness,! as is also a lay mem- 
ber of a church who can do nothing which will di- 
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A been held that the fact that the member may have 
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vert the church property from the uses with which it 
is impressed, although he is a member with the right 
to vote in the conduct of its affairs,? and a ruling 
elder of a church whose duties in connection with 
the church were limited to matters of doctrine and 
discipline, and who had no voice in the management 
of the church property;* and, it being essential to 
disqualify an attesting witness that his incompetency 
should have existed at the time of the execution of 
the will,* one who was not a director at the time of 
attesting the will, because the charity provided for 
was not then incorporated, is a competent attesting 
witness.” In accordance with principles elsewhere 
considered,® a witness is not disqualified by reason 
of interest in the charity where such interest is re- 
mote, uncertain, and contingent, and not a vested, 
certain, and present one. Hence, one who does not 
possess but merely has a capacity of obtaining the le- 
gal right to share in the benefits of a charitable be- 
quest is a competent attesting witness. It has also 
been held that one is a competent witness to a will 
who contributes to a charity for which the will pro- 
vides a legacy,® or who as a matter of public spirit 
or public interest was captain of a team to collect 
funds for a charitable corporation to which a be- 
quest was made,?®° or who took a general friendly 


142 N.E. 107, 247 Mass. 449. (4) 
Members of a hall association to 
whom a gift by will was made to se- 
cure a liberal policy in respect of the 
use of the hall for objects of public 
interest. In re Marston, 8 A. 87, 79 
Me. 25. 


92. Quinn v. Shields, 17 N.W. 437, 
62 Iowa 129, 49 Am.R. 141. 


93. Jones v. Habersham, 
146. 


94 Quinn v. Shields, 70 N.W. 437, 
62 Iowa 129, 49 Am.R. 141; Warren v. 
Baxter, 48 Me. 193; Rockland Trust 
Co. v. Bixby, 142 N.B. 107, 247 Mass. 
449; In re Will’s Estate, 69 N.W. 
1090, 67 Minn. 335. 


95. See supra § 323. 


96. In re Crozer’s Estate, 145 A. 
697, 296 Pa. 48; In re Kisner’s Estate, 
99 A. 168, 254 Pa. 597; In re Leech’s 
Estate, 84 A. 594, 236 Pa. 57; In re 
Stinson’s Estate, 81 A. 207, 232 Pa. 
218, 36 L.R.A.N.S. 504; In re Fetter- 
hoff’s Estate, 77 A. 826, 228 Pa. 535; 
In re Kessler’s Estate, 70 A. 770, 221 
Pa. 314, 128 Am.S.R. 741, 15 Ann.Cas. 
aT 9. 


97. In re Crozer’s Estate, 
697, 699, 296 Pa. 48. 


98. In re Crozer’s Estate, supra. 


“To hold that those only were dis- 

- qualified who had such an interest 

would practically nullify the statute, 

for who has a personal financial in- 

terest in a charity or church?” In re 
Crozer’s Estate, supra. 


63 Ga. 


145 A. 


99. In re Crozer’s Estate, supra; 
In re Kisner’s Estate, 99 A. 168, 254 
~Pa. 597; In re Stinson’s Estate, 81 A. 
207, 232 Pa. 218, 36 L.R.A.N.S. 504; 
In re Fetterhoff’s Estate, 77 A. 826, 
228 Pa. 535; In re Kessler’s Estate, 70 
A. 770,/221 Pa. 314, 128 Am.S.R. 741, 
15 Ann.Cas. 791. Apparently contra 
Meyer’s Estate, 21 Pa.Dist. 502. 


[a] As for instance (1) a director 
and secretary for a church corpora- 
tion having charge of its financial af- 
fairs (In re Crozer’s Estate, 145 A. 
697, 296 Pa. 48), (2) a trustee of a 
charitable organization, and an officer 


in a religious and charitable organiza- 
tion, named as beneficiaries in the will 
(In re Fetterhoff’s Estate, 77 A. 826, 
228 Pa. 535), (3) members of the 
executive committee of a charitable 
association designated as beneficiary 
whose powers include the main- 
tenance, direction, management, and 
government of the charity (In re 
Stinson’s Estate, 81 A. 207, 232 Pa. 
218, 36 L.R.A.N.S. 504). (4) One who 
is a trustee and officer in the church 
to which part of the income and ulti- 
mately a portion of the corpus of the 
trust estate was directed to go is not 
a disinterested witness and is not a 
competent attesting witness, especial- 
ly where he was given an option to 
purchase certain shares of stock, 
which were a part of the trust for 
religious and charitable uses, at a 
price to be fixed by three disinterested 
persons. In re Kessler’s Estate, 70 A. 
770, 221 Pa. 314, 128 Am.S.R. 741, 15 
Ann.Cas. 791. 


{b] Failure to reélect annually; 
effect.—(1) Where a person was elect- 
ed a director at the original organiza- 
tion of a charitable corporation, he 
does not cease to be a director because 
he was not annually reélected to that 
office, and especially is this so where 
the charter of the corporation ex- 
pressly provides that the directors 
shall continue in office until death, 
resignation, refusal, or inability to 
act. In re Crozer’s Estate, 145 A. 
697, 296 Pa. 48. (2) Where, in such 
a case, a director continues in office 
without reélection while he lived, he 
continued both as a de facto and a 
de jure director, although either 
would be a disqualification as a wit- 
ness. In re Crozer’s Estate, supra. 


1. In re Johnson’s Estate, 94 A. 
1082, 249 Pa. 339 [dist In re Stinson’s 
Estate, 81 A. 207, 232 Pa. 218, 36 L.R. 
A.N.S. 504, on the ground that, in the 
instant case, the trustee holds the 
legal title, takes the fund, adminis- 
ters the estate, and will be legally re- 
sponsible to account for all moneys 
and property set apart for the charity, 
whereas the advisory board is to act 
merely in the capacity of advisors in 
the administration of the charity, but 


has none of the powers conferred or 


liabilities imposed on the trustee 
(Brown, C. J., dis.)]. 
2. In re Aiken’s Estate, 158 A. 


190, 191, 103 Pa.Super. 279. 


“The interest which renders such 
a witness interested is some 
active management and control of the 
financial affairs of the corporation, 
such as a trustee, director, and secre- 
tary, or treasurer.” In re Aiken’s Es- 
tate, supra. 


3. In re Darlington’s Estate, 137 A. 
289 Pa. 297. 


4 See supra § 321. 


5. In re Gageby’s Estate, 141 A. 
842, 293 Pa. 109. 


6. See supra § 323. 


7. In re Ralston’s Estate, 139 A. 
129, 290 Pa. 374; In re Channon’s 
Estate, 109 A. 756, 266 Pa. 417. 


8. In re Ralston’s Estate, 139 A. 
129, 290 Pa. 374; In re Channon’s Es- 
tate, 109 A. 756, 266 Pa. 417. 


[a] Thus (1) a witness to a will, 
making bequests for charitable uses, 
was disinterested, although he be- 
longed to a class, as one of which, 
eleven years thereafter, if he pos- 
sessed certain other qualifications, and 
his lodge selected him as its nominee 
for the place, he might be entitled to 
enter the Odd Fellows’ Home, as his 
“interest” is most uncertain and re- 
mote, depending on the happening of 
many contingencies. In re Channon’s 
Hstate, 109 A. 756, 266 Pa. 417. (2) 
Where a will gave a bequest to a 
Masonic home, a witness to the will, 
who was a member of the Masonic 
fraternity, but was not a member of 
the grand lodge which governed the 
home, and who did not have absolute 
right to admission to the home, is a 
disinterested and competent witness. 
In re Ralston’s Estate, 139 A. 129, 
290 Pa. 374. 


Be, In re Evans’ Estate, 29 Pa.Co. 
282. 


10. In re Kisner’s Estate, 
168, 254 Pa. 597, 602. 


“Many good citizens take an inter- 


99 A. 
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interest therein;'! and so it has been held that an 
employee of a charitable institution to which prop- 
erty has been bequeathed is a competent witness to 
the will.t? Formerly, a charitable bequest in a will 
was defeated where one of the attesting witnesses 
was a legatee under the will, although not interested 
in the charitable gift,'* the view being taken that 
an interest in any part of the will is such as will dis- 
qualify the witness for the purpose of attestation.** 
But by an amendment of the statute defining a dis- 
interested witness as one “not interested in such 
religious or charitable use,” and providing that the 
act is not intended to apply to a witness interested 
in some other devise, bequest, or gift in the same 
instrument, the fact that one of the attesting wit- 
nesses was interested in certain of the charities pro- 
vided for by the will does not vitiate bequests to 
charities in which the witness was not interested.*® 
This amendment, however, has no retroactive ef- 
Leciae 


Guarantor of mortgage. It has been held that, 
where a bequest is made to a church on condition 
that it be applied to the reduction of a mortgage on 
the church property, a guarantor of the mortgage 
note by reason of direct pecuniary interest is not a 
competent witness to the will,** although the amount 
due on the note is small and greatly exceeded by the 
value of the mortgaged property.'® 


[§ 334] mm. Heirs. As witness to will. An heir 
at law of a testator, who is disinherited by the will 
either in whole or in part, is a competent witness to 
attest the will,t® because the interest which will dis- 
qualify a witness is a beneficial interest,?° and be- 
cause it is against the interest of the heir, in these 
circumstances, to support the will.?! There is also 
authority to the effect that an heir is a competent 
witness to the will as having at the time of attesta- 
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tion no interest in the lands devised because the tes- 
tator could have alienated the land and might have 
married and had issue, which would have destroyed 
any possibility which the witness had of inheriting 
the lands.?? 


[§ 335] (b) Judicial Officer, Notary Public, Sin- 
dico, Vice Consul, Attorney, or Person Signing Tes- 
tator’s Name. A judge of probate is a competent 
attesting witness to a will,?* and his act in attesting 
the will does not divest him of jurisdiction of pro- 
ceedings for the probate thereof,?* even conceding 
his incapacity to testify when the will is presented 
for probate before himself.?° 


A register of wills is competent to testify as an 
attesting witness to a will, although disqualified by 
organic ‘law to probate it, ‘and he may testify as an 
attesting witness to the ‘probate of the will in an- 
other tribunal having jurisdiction.?° 


Officers having authority to take acknowledgment 
of instruments,?* such as a justice of the peace,?® 
notary public,?® a county clerk,®° a sindico,*1 or a 
member of the board of supervisors,*? are competent 
attesting witnesses. And the fact that a justice or 


notary took the acknowledgment of the testator and — 


signed in his official capacity does not affect the va- 
lidity of his signature as a witness to the will.?3 


An attorney employed and acting as the legal ad- 
viser of the testator,** or who writes the will under 
his instruections,*° 1s a competent attesting witness. 


One who writes the testator’s name at his request 
is a competent witness.?® 


[§ 336] e. Request of Testator for Attestation 
and Subscription®’—(1) Necessity. It is a rule of 
general application that attestation and subscription 
by witnesses shall be at the request of the testator ;*% 


est in local charities ene uae coe he eae eles v. Skeene, 3 Head 1;] 214. And see cases infra notes 28—32. 
paigns to raise funds eretonr, y but Allen wv. Allen) 2 Overt) di 2: 28. Payne 
; f W aticaibieener ye L v. Payne, 16 S.W. 1, 54 
Ba ee eee t yng eitaca fu| |.Wve—Coffman v., Hedriek,9 Si. Ark. 415; Gore v. Daceui2T Someom 
within e statu ey Ww. hich refers tO! ¢5 959 wea, 119, inyé Miss. pa Tilton v. Daniels 109 
some legal interest.” In re Kisner’s cae A. 145, 79 N.H. 368, 8 A.L.R 3) 
Eiseate cupra. Wis.—In re Hoppe’s Will, 78 N.W. 3 R. 1073. 
183, 102 Wis. 54. 29. In re Bybee’s Bstate, 160 N. 


11. In re Kisner’s Estate, supra. 
12. Combs’ Appeal, 105 Pa. 155. 


13. In re Arnold’s Estate, 94 A. 
1076, 249 Pa. 348; In re Leech’s Es- 
tate, 84 cA 594" 236° Pa, 572) in re 


Kelly’s Estate, 84 A. 593, 236 Pa. 54; 
In re Shoemaker’s Hstate, 84 A. 425, 
235 Pa. 402; In re Kessler’s Hstate, 
70-A. 770, 221 Pa. 314, 128 Am.S.R. 741, 
15 Ann.Cas. 791. 


14. In re Kessler’s Estate, supra. 


15. In re Palethorp’s Estate, 94 A. 
1066, 249 Pa. 411 [aff 24 Pa.Dist. 215]; 
In re Leech’s Hstate, 84 A. 594, 236 
ie, tle 


16. In re Leech’s Estate, supra. 


17. Crowell v. Tuttle, 105 N.E. 980, 
218 Mass. 445. 


18. Crowell v. Tuttle, supra. 


19. Me.—Smalley v. Smalley, 70 
Me. 545, 35 Am.R. 353. 


Mass.—Sparhawk v. Sparhawk, 10 
Allen 155 [overr Haven y. Hilliard, 
23 Pick. 10]. 


Mo.—Dickey v. Malechi, 6 Mo. 177, 
34 Am.D. 130; Graham v. O’Fallon, 
4 Mo. 338. 


20. Smalley vy. Smalley, 70 Me. 545, 
30 Am.R. 353; Sparhawk v. Spar- 
hawk, 10 Allen (Mass.) 155; In re 
Hoppe’s Will, 78 N.W. 183, 102 Wis. 
54. And see supra § 323. 


21. Smalley v. Smalley, 70 Me. 545, 
35 Am.R. 353; Sparhawk v. Sparhawk, 
10 Allen (Mass.) 155; Coffman v. 
Hedrick, 9 S.E. 65, 32 W.Va. 119. 


22. Old v. Old, 15 N.C. 500. 


23. Ford’s Appeal, 2 Root (Conn.) 
232; McLean v. Barnard, 1 Root 
(Conn.) 462; Patten v. Tallman, 27 
Me. 17. Compare Martin v. Long, 75 
So. 968, 200 Ala. 210 (incompetency 
of probate judge as witness to an in- 
strument probated in his court is not 
removed by taking his deposition and 
having it certified by the special judge 
appointed as provided by statute, but 
decree should have been entered by 
special judge). 


24. See cases supra note 23. 
25. Patten v. Tallman, 27 Me. 17. 


26. In re Lecarpentier’s Will, 91 
A. 204, 10 Del.Ch. 5038. 


27. Hull v. Hull, 89 N.W. 979, 117 
Iowa 738; Murray v. Murphy, 39 Miss. 


Ww. 900, 179 Iowa 1089; Payne’s Sue- 
cession, 25 La.Ann. 202; Tyson vy. Ut- 
terbach, 122 So. 496, 154 Miss. 381, 63 
A.L.R: 1188; Merrill v. Boal, 132 <A. 
Val, 40 RT. 274; 45 ALRY) 830; 


30. 64 Tex. 
159% 


31. Adams v. De Cook, 1 F.Cas.No. 
51, McA. 253 [aff 23 How, 363, 16 
ae 539]; Tevis v. Pitcher, 10 Cal. 


32. Bolton vy. Bolton, 
107 Miss. 84, 


33. 


Franks v. Chapman, 


64 So. 967, 


34 Matter of Elston, 5 Dem.Surr. 
es, 154; Baird vy. Detrich, 28 Ohio 


35. Schieffelin v. Schieffelin, 28 So.- 
687, 127 Ala, 14: 


36. Riley v. Riley, 36 Ala. 496; 
Herbert v. Berrier, 81 Ind. 1; Ex p. 
Leonard, 18 S.H. 216, 39 S.C. 518, 22 
L.R.A. 302. 


37. Nuncupative wills see infra § 
418. 


38. See cases infra notes 39, 40. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


See infra § 387. f 
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and this is so both under statutes containing an ex- 
press requirement to that effect,?® and under statutes 
which contain no such requirement, but which pro- 
“attestation and subserip- 
tion” in the presence of the testator,#® or that the 
“witnessed” by two competent per- 
The object of the statutory requirement is 
that an officious signing by witnesses, without any 
privity of the testator, should not be recognized as 


vide for “attestation” 


will shall be 
sons.*1 


sufficient.*? 


[§ 337] (2) Requisites and Sufficiency—(a) In 
To satisfy the requirement of the statute, 
no fcrmal or particular form of request is neces- 


General. 


al 


3S. McDaniel v. Crosby, 19 Ark. 
533; Simpson v. Simpson, 27 Mo. 288; 
In re Cummings’ Estate, 11 P.(2d) 
968, 92 Mont. 185; In re Noyes’ Es- 
tate, 105 P. 1013, 40 Mont. 178; In re 
Miller’s Estate, 97 P. 935, 37 Mont. 
545; Vogel v. Lehritter, 34 N.E. 914, 
US 9 -N.Y.) 223; Gilbert v. Knox, 52: N. 
We t25: Peck v. Cary, -27 N.Y. 9, (84 
Am.D. 220 [aff 38 Barb. 77]; Coffin v. 
Coffin, 23 N.Y. 9, 80 Am.D. 235; In re 
Rapp’s Will, 184 N.Y.S. 794, 194 App. 
Div. Ss; In re: Dunn, 171 N.Y-S.) 1056, 
184 App.Div. 386; In re Bradley’s Will, 
258 N.Y.S. 449, 144 Misc. 276; In re 
Roe’s Will, 143 N.Y-S. 999, 82 Misc. 
565; In re De Witt’s Will, 198 NY.S. 
92: In re Benjamin’s Will, 136 N.Y.S. 
1070; In re Smith’s Will, 40 How.Pr. 
(N.Y.).124; Burke v. Nolan, 1 Dem. 
Surr. (N.Y.) 440; Neugent v. Neu- 
gent, 2 Redf.Surr. (N.Y.) 369. 


40. 


Ey Moore v. Sanders, 
361, 202 Ky. 286, 


Md.—Woodstock College of Balti- 
more County vy. Farmers’ & Mechan- 
ics’ Nat. Bank of Frederick City, 99 
A. 962, 129 Md. 675; Brengle v. Tuck- 
er, 80 A. 224, 114 Md. 597; Gross v. 
Burneston, 46 A. 993, 91 Md. 383. 


Mo.—Ray v. Walker, 240 S.W. 187, 
293 Mo. 447; Bingaman v. Hannah, 
194 S.W. 276, 270 Mo. 611; Avaro v. 
Avaro, 138 S.W. 500, 235 Mo. 424. 


N.C.—In re Herring’s Will, 67 S.E. 
670, 152 N.C. 258. 


Tex.—In re Brackenridge’s Hstate, 
(Civ.App.) 245 S.W. 786 [rev on other 
grounds 267 S.W. 244, 270 S.W. 1001, 
114 Tex. 418]. 


Wis.—Skinner v. American Bible 
Soc., 65 N.W. 1037, 92 Wis. 209. 


Compare In re Burnham’s Will, 134 

P. 254, 24 Colo.App. 131 (under Mills 

_ St. Annot. § 4653, attesting witness- 
es need not be requested by the testa- 
tor to sign, it being sufficient that the 
will be attested in the presence of 
the testator as prescribed by statute). 


41. In re Droge’s Will, (Iowa) 249 
N.W. 209. 

42. Gilbert v. Knox, 52 N.Y. 125; 
Peck v. Cary, 27 N.Y. 9, 84 Am.D. 220. 

43. Ga.—Huff v. Huff, 41 Ga. 696. 


Ind.—Dyer v. Dyer, 87 Ind. 13; Her- 
bert v. Berrier, 81 Ind. 1. 


Md.—Brengle v. Tucker, 80 A. 224, 
114 Md. 597; Gross v. Burneston, 46 
A. 993, 91 Md. 383. 


Mass.—Steele vy. Marble, 
357, 221 Mass. 485. 


259 Be 


109 N.E. 


Minn.—In re Drusch’s Estate, 164 
N.W. 19238, 138 Minn. 322; In re Al- 
Jen's Will, 25 Minn. 39. 


Mo.—Heinbach v. Heinbach, 202 S. 
W. 1123, 274 Mo. 301; Martin v. Bow- 
dern, 59 S.W. 227, 158 Mo. 379; Mur- 
phy v. Clancy, 163 S.W. 915, 177 Mo. 
App. 429. 
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sary,*® it being immaterial how the request is con- 
veyed to the witnesses so long as it appears that the 
request was the free and intelligent act of the tes- 
As was said in a well considered decision, 
a formal request was necessary to be 
proved, in all cases, and the witnesses were required 
to recollect the fact, so far as to be able to swear to 
it after any considerable lapse of time, not one will 
in ten would be adjudged to be valid.’’*® 


It is not 


essential that an express request be made, but it will 


Mont.—In re Miller’s Estate, 97 P. 
935, 87 Mont. 545. 


Neb.—Thompson vy. Thompson, 68 
N.W. 372, 49 Neb. 157, 1 Prob.Rep. 
Ann. 111. 


N.J.—Ayers v. Ayers, 12 A. 621, 43 
N.J.Eq. 565. 


N.Y.—In re Heller’s Will, 225 N.Y. 
S. 244, 222 App.Div. 64; In re Ken- 
ney’s Will, 166 N.Y.S. 478, 179 App. 
Div. 258; In re Conway’s Will, 222 
N.Y.S. 268, 129 Mise. 361. 


Okl.—In re Tayrien’s Estate, 246 P. 
400, 117 Okl. 216; In re Thomason’s 
Estate, 241 P. 739, 115 Okl. 62. 


Va.—Savage v. Bowen, 49 S.E. 668, 
103 Va. 540. 


Wis.—In re Schacht’s Will, 182 N. 
W. 981, 175 Wis. 54. 


“Tt is enough if in any form what- 
ever by her words or actions, with 
words or without words, the testatrix 
communicates to the witnesses her 
declaration that this is her will and 
her request that the witnesses should 
sign it.” In re Conway’s Will, supra. 


44. Payne v. Payne, 16 S.W. 1, 54 
Ark. 415; Kempsey v. Maginnis, 2 
Mich.N.P. 49; Doe v. Roe, 2 Barb. (N. 
Y.) 200; Brown v. De Selding, 4 Sandf. 
10, 8 N.Y.Leg.Obs. 224; Stewart’s 
Will, 2 Redf.Surr. (N.Y.) 77; Moore 
v. Moore, 2 Bradf.Surr. (N.Y.) 261. 


[a] Choosing wituesses.—The stat- 
ute of wills making it necessary that 
the subscribing witnesses to a will 
should be requested by the testator to 
sign as such is literally and substan- 
tially complied with when it appears 
that the witnesses have been freely 
chosen by the testator, and not im- 
posed on him by others. Seguine v. 
Seguine, 2 Barb. (N.Y.) 385. 


45. Nelson v. McGiffert, 3 Barb. 
Chiy GNiY.) 158,163," 49) Am. De 170. 


46. Ark.—Rogers v. Diamond, 
Ark. 474. 


Cal.—In re Cullberg’s Hstate, 146 
P. 888, 169 Cal. 365; In re Silva’s Es- 
tate, 145 P. 1015, 169 Cal. 116; In re 
Johnson’s Estate, 280 P. 987, 100 Cal. 
App. 676. 


Ga.—Slade v. Slade, 118 S.E. 645, 
155! Ga. 851. 


Ill.— King v. Westervelt, 120 N.E. 
241, 284 Dik 401s) Craigsive wrotter; 96 
N.E. 1008, 252 Ill. 228. 


Ky.—Farmer’s Ex’r v. Farmer's 
Ex’r, 280 S.W. 947, 213 Ky. 147. 


Md.—Conrades v. Heller, 87 A. 28, 
119 Md. 448; Gross v. Burneston, 46 
A. 993, 91 Md. 383; Higgins v. Carl- 
ton, 28 Md. 115, 92 Am.D. 666. 


Mo.—Bingaman v. Hannah, 194 S. 
W. 276, 270 Mo. 611; Thomas v. Eng- 
lish, .167 S.W. 1147, 180 Mo.App. 358. 


Mont.—In re Cummings’ Estate, 11 
P.(2d) 968, 92 Mont. 185; 
ler’s Estate, 97 P. 935, 37 Mont. 545. 
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be sufficient that it may be implied,*® and it may be 
implied from the acts or conduct of the testator,** 
and from the facts and circumstances attending the 


N.C.—In re Cherry’s Will, 
288, 164 N.C. 363. 


Okl.—In re Adam’s Estate, 299 P. 
226, 149 Okl. 90; Speaks v. Speaks, 
224 P. 533, 98 Okl. 57. 


Va.—Savage v. Bowen, 49 S.E. 668, 
103 Va. 540. 


Wash.—In re Adams’ Estate, 206 P. 
947, 120 Wash. 189. 


Wis.—Enright v. Griffith, 163 N.W. 
138, 165 Wis. 601; In re Meurer’s Will, 
44 Wis. 392, 28 Am.R. 591. 


“Phe law throws around testamen- 
tary papers the utmost precautions 
to prevent fraud and imposition, and 
it would seriously weaken these safe- 
guards if it were held that no re- 
quest at all or in any form by the 
testator to the subscribing witnesses 
were needed. But it is not meant by 
this that the testator should ask the 
witnesses to sign, because facts 
which are sufficient in law to consti- 
tute a legal request on his part are 
all that must be proved.’ Gross v. 
Burneston, 46 A. 993, 91 
387. 

47. eee cecs v. 
Ark. 474 


Cal. Ltn re Cullberg’s Estate, 146 
P. 888, 169 Cal. 365; In re Silva’s Es- 
tate, 145 P. LOLS, 169" Caley 116 9ein: 
re Johnson's Estate, 280 P. 987, 100 
Cal.App. 676; In re Crittenden’s Es- 
tate, Myr. Prob. 50. 


Md.—Conrades vy. Heller, 87 A. 28, 
119 Md. 448. 


Mo.—Bingaman v. Hannah, 194 S. 
W. 276, 270 Mo. 611; Schierbaum v. 
Schemme, 57 S.W. 526, 157 Mo. 1, 80 
Am.S.R. 604; Odenwaelder v. Schorr, 
8 Mo.App. 458. 


Mont.—In re Cummings’ Estate, 11 
P.(2d) 968, 92 Mont. 185. 


Py ec asia ea v. Mundy, 15 N.J.Eq. 


N.Y.—Coffin v. Coffin, 23 N.Y. 9, 80 


Vi etre OP 


Diamond, 13 


Am.D. 235; Matter of ‘Morley’s Will, 
125 N.Y.S. 886, 140 App.Div. 823; 
Gamble v. Gamble, 39 Barb. 373; 


Gombault v. Public Administrator, 4 
Bradf.Surr. 226; Vaughan v. Burford, 
3 Bradf.Surr. 78; Hutchings v. Coch- 
rane, 2 Bradf.Surr. 295. 


caer hes v. Speaks, 224 P. 533, 
98 Okl. 57. 


Rescate v. Hauer, 184 N.W. 1, 
Tene 375 [aff 186 N.W. 566, 45 S.D. 


Wash.—In re Vaughn’s Estates, 242 
Pi L094 37 SWash. 5125) 5iiGs) inure 
eechae Estate, 206 P. 947, 120 Wash. 


W.Va.—McMechen v. McMechen, 17 
W.Va. 683, 41 Am.R. 682. 


Wis.—In re Schacht’s Will, 182 N. 
W. 981, 175 Wis. 54. 


“Request that a witness should 
attest and subscribe may be inferred 


Md. 383, 
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transaction,*® as by his asking that the witnesses be 
sent for to attest the execution of the will,*® by their 
signing the will in his presence and with ‘his knowl- 
edge and without objection on his part,®° especially 
when the testator knew that the witnesses were pres- 
ent for that purpose,°! or is shown to have been seek- 
ing witnesses to attest his will,°? by affirmative re- 
sponse by word or act to a question as to whether the 
testator wanted the will attested,*? by the reading of 
the attestation clause in the testator’s s presence after 
signing by the witnesses,°* or by any other act or 
conduet on the part of the testator, or ‘other evidence 
which would show that the testator had knowledge of 
the attestation and consented thereto or acquiesced 
therein.®° 


Single request to attest execution and publication. 
Although the request to witness the execution and 
the publication of a will are distinct acts in their na- 
ture, their performance may be joint or connected, 
and a single sentence uttered by the testator may im- 
port both a request to attest the execution and a 


from acts and conduct of the testa-) 63 So. 
tor, as well as his express words; 
the law taking notice of substance, 
rather than literal form, in such mat- 


ters.” In re Vaughn’s Hstates, supra. 


[a] Thus deceased’s statement to 
attesting witness, ‘I believe you have 
come down in reference to being a 
witness to my will,” is a sufficient 
“request” to sign as witness, under 
Decedent Estate L. § 21 subd 4. In 
re Bradley’s Will, 358 N.Y.S. 449, 144 


155 Ga. 851. 


Ky.—Farmer’s 
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524, 184 Ala. 106. 
Ga.—Slade v. Slade, 


Iowa.—In re Burcham’s Estate, 255 
N.W. 764, 211 Iowa 1395; 
Will, 89 N.W. 979, 117 Iowa 738. 
Brave 
Ex’r, 280 S.W. 947, 213 Ky. 147. 54, 
son is re Allen’s Will, 25 Minn. 
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publication.5* 


A request made through the medium of : an inter- 
preter that witnesses attest the execution of a will 
is a sufficient request,®? especially where testimony 
that the testator’s language was correctly interpreted 
was corroborated by circumstances and other evi- 
dence.°® } 


Summoning of witnesses by legatee does not affect 
the validity of the execution of the will where the 
testator requested the witnesses to sign 1t as such.°® 


[§ 338] (b) Request by Third Person. It is not 
essential that the request be made by the testator 
himself. It may be made by the draftsman of the 
will, the testator’s attorney, professional advisor, or 
physician, a person superintending the execution of 
the will, one of the witnesses, or any other person 
present at the time of the execution of the will, pro- 
vided this is done with the knowledge and acquies- 
cence of the testator.°° Not even an act or motion 
indicating acquiescence by the testator in the request 


Loughlin, 20 Barb. 238; Matter of 
Menge’s Will, 35 N.Y.S. 493, 13 Mise. 
553, 1 Gibb.Surr. 374. 


Okl.—Speaks v. Speaks, 224 P. 533, 
98 OK 57. 


Wash.—In re Adams’ Estate, 206 
P. 947, 120 Wash. 189. 


Stewart’s Will, 
GNEY outs 


55. Bingaman y. Hannah, 194 S.W. 
276, 270 Mo. 611. 


118 S.E. 645, 


In re Hull’s 


Farmer’s 
2 Redf.Surr. 


Mise. 276. 


48. Ark.—McDaniel v. Crosby, 19 
Ark. 533; Rogers v. Diamond, 13 Ark: 
474. 


Md.—Brengle v. Tucker, 80 A. 224, 
114 Md. 597; Gross v. Burneston, 46 
A. 993, 91 Md. 383. 


Mo.—Thomas v. English, 167 S.W. 
1147, 180 Mo.App. 358. 


N.Y.—Peck v. Cary, 27 N.Y. 9, 84 
Am.D. 220 [aff 38 Barb. 77]; Perham 
wa Gottle, 162 N.Y.S. 21, 98 Mise, 48 
[aff 165 N.Y.S. 1106]; In re Woolsey’s 
Will, 41 N.Y.S. 268, 17 Misc. 547, 2 
Gibb.Surr. 127. 


N.C.—In re Cherry’s Will, 79 S.E. 
288, 164 N.C. 363; Burney v. Allen, 
are 500, 125 N.C. 314, 74 Am.S.R 
637. 

Okl.—In re Adam’s Estate, 299 P. 
226, 149 Okl. 90. 


Va.—Savage v. Bowen, 49 S.E. 668, 
103 Va. 540. 


Wis.—Skinner vy. American Bible 
Society, 68 N.W. 1037, 92 Wis. 205. 


- Que.—Hannah vy. Brereton, 23 Que. 
Super. 98. 


[a] Ignorance of language of tes- 
tator.—Where the testatrix, a Ger- 
man, was able to speak broken Eng- 
lish, and one of the subscribing wit- 
nesses testifies that he was unac- 
quainted with German, that he asked 
decedent in English whether the in- 
strument was her last will, and she 
answered, “Ja,” in German, and that 
he had previously been requested by 
decedent to become a witness to her 
will, it was held to be a sufficient re- 
quest to sign as a witness. Stein v. 
Wilzinski, 4 Redf.Surr. (N.Y.) 441. 


» 49. Rogers v. Diamond, 13 Ark. 
74. 


50. Ala.—Ritchey v. Jones, 97 So. 
736, 210 Ala. 204; Lockridge v. Brown, 


Mo.—Hughes v. Rader, 82-S.W. 32, 
183 Mo. 630. 


N.Y.—In re Kenney’s Will, 166 N.Y. 
S. 478, 179 App.Div. 258. 


Va.—Savage v. Bowen, 49 S.E. 668, 
103 Va. 540. 


Wis.—Enright v. Griffith, 163 N.W. 
138, 165 Wis. 601; Skinner v. Ameri- 
can Bible Society, 65 N.W. 1037, 92 
Wis. 209; In re Meurer’s Will, 44 
Wis. 392, 28 Am.R. 591. 


[a] Exception to rule.—The rule 
above stated presupposes mental ca- 
pacity on the part of the testator and 
has no application where it is suffi- 
ciently shown that the testator was 
weakened mentally and physically by 
alcohol, which was wrecking both 
body and mind and bringing him to 
speedy death, that he was nervous, 
trembling, and agitated to the point 
of tears, that the act which he was 
doing nullified a long cherished plan 
of equal distribution of his property 
among his ten children, and that the 
scene was staged by his eldest son, 
who took nearly half the estate un- 
der the will. In re Kenney’s Will, 
166 N.Y.S. 478, 179 App.Div. 258. 


51. In re Meurer’s Will, 44 Wis. 
392, 28 Am.R. 591. 
52. Slade v. Slade, 118 S.E. 645, 


155 Ga. 851. 


53. Cal.—In re Mullin’s Estate, 42 
P6465). LlO Cals wah 2: 


Ill—Craig v. Trotter, 96 N.E. 1008, 
252 Ill. 228. 


Md.—Higgins v. 
115, 92 Am.D. 666. 


N.Y.—In re Voorhis’ Will, 26 N.E. 
935, 125 N.Y. 765, 4 Silv.A. 828; Brink 
v. Republic F. Ins. Co., 56 N.Y. 679 
mem [aff 2 Thomps.&C. 550]; People 
v. Green, 56 N.Y. 679 mem [aff 64 
Barb. 493]; Nexsen v. Nexsen, 3 Abb. 
Dec. 360, 2 Keyes 229; McDonough v. 


Carlton, 28 Md. 


56. Coffin v. Coffin, 23 N.Y. 9, 80 
Am.D. 235; Nexsen v. Nexsen, 3 Abb. 
Dec. (N.Y.) 360, 2 Keyes 229; Belding 
v. Leichardt, 2 Thomps.&C. 52 [aff 56 
N.Y. 680]; Matter of Kane, 20 N.Y.S. 
126, 2 Connoly Surr. 256; Rieben v. 
Hicks, 3 Bradf.Surr. (N.Y.) 353. 


[a] Rule applied.—Where one of 
the witnesses, in the presence and 
hearing of the other, whose attend- 
ance is by the testator’s procurement, 
asks the testator, “Do you request me 
to sign this [the paper lying before 
them] as your will, as a witness?’ 
and the testator says “Yes,’’ this is 
sufficient as_a request to both the 
witnesses and as a publication of the 
will.’ Coffin v.. Coffin, -23) INSY¥e 95780 
Am.D, 235. 


57. Bell v. Davis, 155 P. 1132, 55 
Okl. 121. 


58. In re Dybalski’s Will, 
Y.S. 809, 199 App.Div. 677. 


59. In re Herrmann’s Will, 150 N. 
Y.S. 118, 87 Misc. 476. 


60. Ark.—Rogers y. Diamond, 13 
i 474, 


al.—in re Culbers’ s Estate, 146 P. 
888, 169 Cal. 365 


Ill.— King v. Westervelt, 120 N.E. 
241, 284 Ill. 401; Harp v. Parr, 48 N. 
E. 118, 168 Ill. 459. 


Ind.—Conway v. 
771, 122 Ind. \266; 


LSD Ne 


Vizzard, 23 N.E. 
Dyer v. Dyer, 87 


ae 13; Bundy v. McKnight, 48 Ind. 

Iowa.—In re Droge’s Will, 249 N. 
W. 209; In re Hull’s Will, 89 N.W. 
979, 117 Iowa 788; Bates v. Officer, 
30 N.W. 608, 70 Iowa 348; In re 
piece Will, 3 N.W. 734, 52 Iowa 


Md.—Brittingham v. Brittingham, 
127 A. 737, 147 Md. 153; Etchisen v. 
Etchison, 53 Md. 348; Higgins v. Carl- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to the witnesses is necessary, where it is made in 
his presence, and he knows that the witnesses are 
signing in response to such request, and makes no ob- 
jection. Under such circumstances his silence is a 
sufficient indication that the request is by his au- 
thority.*+ But, unless it appears that at the time 
a third person requested witnesses to sign the tes- 
tator’s will he knew of, and was mentally capable of 
understanding, the request, his acquiescence therein 
cannot be implied from his silence,®? or from an af- 
firmative sign when asked if he requested the wit- 
nesses to sign the will;°* and, if there is substantial 
evidence of the testator’s mental incompetency at the 
time the will was made, the question as to whether 
he acquiesced in the request should be left to the 
eay.* 


[§ 339] (c) Request Made to Only One Witness. 
‘A request by the testator that one witness sign the 
will is a sufficient request for both when made in 
the presence of the other and when both witnesses 
were sent for by the testator,®® or where the request 
was made by the testator, in the presence of both 
witnesses and communicated by the witness to whom 
the request was made to the other witness.°® It has 
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been held that, where the testator requested one 
witness in the presence of the other to witness his 
will, and after signing it requested each of them to 
sign it, there was a sufficient request to witness it.°7 


[§ 340] (8) Time of Making. The request to 
witnesses to attest a will may be made before the 
testator has signed the will,®® while he is signing it,®® 
or after the witnesses have signed it,’° where these 
acts are parts of the same transaction. It has been 
held that a request to a witness to attest a will made 
on a day previous to the execution will be suffi- 
cient where the witness was present at the time the 
will was prepared, heard it read, heard the other 
witness requested to sign, and signed himself in the 
presence of the testator."? 


[§ 341] (4) What Papers Must Be Produced. 
Where a will is on separate sheets, all should be pro- 
duced at the time of attestation.’? 


[§ 342] f. Publication’*—(1) Definition. Publi- 
cation signifies the act of declaring or making known 
to the witnesses that the testator understands and 
intends the instrument subscribed by him to be his 
last will and testament.74 


ton, 28 Md. 115, 92 Am.D. 666; Mason 
v. Harrison, 5 Harr.&J. 480. 
Miss.—Green v. Pearson, 110 So.| testator where 


862, 145 Miss. 23. 


Mo.—Clark v. Crandall, 5 S.W.(2d) 
383, 319 Mo. 87; Bingaman v. Han- 
nah, 194 S.W. 276, 270 Mo. 611; Prit- 
chard v. Thomas, 192 S.W. 956; Mar- 
ua v. Bowdern, 59 S.W. 227, 158 Mo. 

aoe 


Mont.—In re Cummings’ Estate, 11 
P.(2d) 968, 92 Mont. 185; In re Mil- 
ler‘s Estate, 97 P. 935, 37 Mont. 545. 


N.J.—Whitenack v. Stryker, 2 N.J. 
Ea. 8. 


N.Y.—In re Nelson’s Will, 36 N.E. 
3, 141 N.Y. 152; Gilbert v. Knox, 52 
yeu 255. (Peck v./ Cary; (27. Nu.) 9; 
84 Am.D. 220 [aff 38 Barb. 77]; Bou- 
ton v. Fleharty, 213 N.Y.S. 455, 215 
App.Div. 180 [aff 152 N.E. 440, 242 
N.Y. 591]; Dack v. Dack, 19 Hun 633; 
Ludlum v. Otis, 15 Hun 412; In re 
Gilman’s Will, 38 Barb. 364; Doe v. 
Roe, 2 Barb. 200; Belding v. Leich- 
ardt, 2 Thomps.&C. 52 [aff 56 N.Y. 
680]; Brown v. De Selding, 6 N.Y.Su- 
per. 10; In re Abare’s Estate, 252 N. 
YW.S:" 657, 241 Misc..143; Matter of 
Carey, 14 Misc. 489, 1 Gibb.Surr. 418, 
36 N.Y.S. 817. 


N.C.—In re Herring’s Will, 67 S.E. 
570, 152 N.C. 258; Burney v. Allen, 
34 S.E. 500, 125 N.C. 314, 74 Am.S.R. 
637, 5 Prob.Rep.Ann, 281. 


Okl.—In re Adams’ Estate, 299 P. 
226, 149 Okl. 90. 


Or.—Skinner v. Lewis, 62 P. 523, 
67 P. 951, 40 Or. 571; Ames v. Ames, 
67 P. 737, 40 Or. 495, 7 Prob.Rep.Ann. 
536. 


Vt.—Denny v. Pinney’s Heirs, 12 A. 
108, 60 Vt. 524. 


Va.—Cheatham vy. Hatcher, 
Gratt. (71 Va.) 56, 32 Am.R. 650. 


Wash.—In re Adams’ Bstate, 
P. 947, 120 Wash. 189. 


Wis.—In re Schacht’s Will, 182 N. 
W. 981, 175 Wis. 54. 

Eng.—Inglesant v. Inglesant, L.R. 
Seer, Liz. 


Que.—Hannah vy. Brereton, 23 Que. 
Super. 98. 


“The words of request or acknowl- 


i" 


30 
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edgment may proceed from another, 
and will be regarded as those of the 
the circumstances 
show that he adopted them, and that 
the party using them in his presence 
was acting for him, with his assent.” 
Gilbert v. Knox, 52 N.Y. 125, 129. 


61. Cal.—In re Cullberg’s Estate, 
146 P. 888, 169 Cal. 365. 


Ill.— Harp v. Parr, 48 N.E. 118, 168 
Ill. 459. 


ae Dispel v. McKnight, 48 Ind. 


Iowa.—In re Droge’s Will, 249 N. 
W. 209; Hull v. Hull, 89 N.W. 979, 117 
Iowa 738. 


N.Y.—In re Nelson’s Will, 36 N.E. 
3, 141 N.Y. 152; Gilbert v. Knox, 52 
N.Y. 125; Peck v. Cary, 27 N.Y. 9, 84 
Am.D. 220. 


Okl.—In re Adam’s Estate, 299 P. 
226, 149 Okl. 90. 


Eng.—Inglesant vy. Inglesant, L.R. 
3 Pee Dal i2. 


62. Peck v. Cary, 27 N.Y. 9, 84 Am. 
D. 220; Heath v. Cole, 15 Hun (N.Y.) 
100; Kingsley v. Blanchard, 66 Barb. 
(N.Y.) 3817; In re Rogers’ Will, 103 
N.Y.S. 423, 52 Misc. 412; Sanders v. 
Stiles, 2 Redf.Surr. (N.Y.) 1. 


[a] Thus, where the testator is at 
the end of his sickness, which has 
lasted over eleven years, when he is 
within a few hours of his death and 
very feeble, and able to speak but 
faintly, ‘the assumption that the re- 
quest of a third person to the wit- 
nesses to sign the will is the act of 
the testator cannot be made, unless 
his adoption of such acts be clearly 
proved. Heath v. Cole, 15 Hun (N. 
Y.) 100. To same effect. Sanders 
vy. Stiles, 2 Redf.Surr. (N.Y.) 1. 


[b] Request not made in presence 
of testator.—Where an attorney com- 
municated to the subscribing witness- 
es the nature of the instrument they 
were called on to sign, it was neces- 
sary that it be done in the presence 
of the testator and in the presence 
of both witnesses, and, where the at- 
torney after the execution of a will 
by the testator called the witnesses 
into a room adjoining that in which 
decedent was lying in bed and asked 
them to sign, and it did not appear 


bate would be refused. Burke v. No- 
lan, 1 Dem.Surr. (N.Y.) 440. 


63. In re Lyman’s Will, 36 N.Y.S. 
117, 14 Mise. 352. 


[a] Thus proof that the testatrix 
was asked if she requested the wit- 
nesses to sign and she replied by an 
affirmative sign is not sufficient to 
prove such request, where ,it appear- 
ed that the testatrix was in a stu- 
por from the use of a drug. In re Ly- 
pene Will, 36 N.Y.S. 117, 14 Misc. 
Oo . 


64 In re Cummings’ Estate, 11 P. 
(2d) 968, 92 Mont. 185. 


65. Coffin v. Coffin, 23 N.Y. 9. 


66. In re Miller’s Estate, 262 P. 
646, 146 Wash. 324. 
67... Perham ve, Cottle.) 162 GNeves: 


21, 98 Mise. 48 [aff 165 N.Y.S. 1106]. 


68. Seguine v. Seguine, 2 Barb. (N. 
Y.) 385; Doeow., Roe, 2vBarbu GNeyven 
200; In re Haber’s Will, 192 N.Y.S. 


616, 118 Mise. 179; Matter of Wil- 
liams, 15 N.Y.S. 828,:2 Conn.Surr. 579 
[aff 19 N.Y.S. 778, 64 Hun 636 (aff 36 
N.E. 345, 141 NY. 572)];. Savage v. 
Bowen, 49 S.E. 668, 103 Va. 540. 


69. In re Haber’s Will, 192 N.Y.S. 
616, 118 Misc. 179. 


70. In re Haber’s Will supra; 
Stewart’s Will, 2 Redf.Surr. (N.Y.) 
77; Savage v. Bowen, 49 S.E. 668, 103 
Va. 540. 


[a] Reading of attestaticn clause 
to will in presence of testator, even 
after it has been signed by the at- 
testing witnesses, is sufficient evi- 
dence of his request to sign recited 
therein, Stewart’s Will, 2 Redf.Surr. 
NYU Ts 


71.. Brady v. McCrosson, 6 Redf. 
Surrs -GQNoYw)e 480. 


72. Gass’ Heirs v. Gass’ HEx’rs, 3 
Humphr. (Tenn.) 278. 


hee Nuncupative wills see infra § 


74. Mich.—In re Kohn’s Estate, 
137 IN.W. 735, 172 Mich. 342. 


Miss.—Tyson vy. Utterback, 122 So. 
496, 154 Miss. 381, 63 A.L.R. 1188; 
Watson v. Pipes, 32 Miss. 451, 466. 


Neb.—In re Spier’s Estate, 157 N. 


that decedent heard the request, pro-] W. 1014, 99 Neb. 853, L.R.A.1916E 692; 


690 [68 C.J.] 


[§ 343] (2) Necessity and Purpose—(a) In Gen- 
It is a rule of general application that, in the 
absence of a statute requiring it, it is not necessary 
that the testator should publish his will,*° or that 
the witnesses should know at the time they attested 
the will that the instrument was a will." 


eral. 


In re Ayers’ Estate, 120 N.W. 491, 84 
Neb. 16, 19. 


N.J.—Den v. Mitton, 12 N.J.Law 70, 
74. 


N.Y.—Lewis v. Lewis, 13 Barb. 17 
[aff 11 N.Y. 224]; Matter of Simpson, 
56 How.Pr. 125. 


-C.—Love v. 
SDs) Oe. 


Tex.—Davis yv. Davis, (Civ.App.) 45 
S.W.(2d) 240. 


75. Ala.—Massey v. Reynolds, 104 
So. 494, 213 Ala. 178; Goldsmith v. 
Gates, 88 So. 861, 205 Ala. 632; Barne- 
Bee v. Murrell, 18 So. 831, 108 Ala. 


Conn.—Canada’s Appeal, 
450. 


D.C.—Notes v. Doyle, 32 App.Cas. 
413; In re Porter’s Will, 20 D.C. 493 
[rev on other grounds 16 S.Ct. 871, 162 
U.S. 478, 40 L.Ed. 1044]. 


Ga.—Ellis v. O’Neal, 165 S.E. 751, 
175 Ga. 652; Slade yv. Slade, 118 S.EH. 
645, 155 Ga. 851; Shewmake vy. Shew- 
make, 87 S.H. 1046, 144 Ga. 801; Beall 
v. Mann, 5 Ga. 456. 


Ill.—Hoover v. Keller, 171 N.E. 168, 
339 Ill. 126; Martin v. Martin, 165 N. 
TH O44 834 Us A oy Gn ASR 1127 
Thornton v. Herndon, 145 N.E. 603, 
314 Ill. 360; Jenkins v. White, 131 N. 
EB. 634, 298 Ill. 502; In re Barry’s Will, 
76 N.E. 577, 219 Ill. 391; Webster v. 
Yorty, 62 N.B. 907, 194 Ill. 408; Gould 
v. Chicago Theological Seminary, 59 
N.E. 536, 189 Ill. 282, 6 Prob.Rep.Ann. 
398; Dickie v. Carter, 42 Ill. 376; In 
re Storey’s Will, 20 Ill.App. 183. f 


Ind.—Herring v. Watson, 105 N.E. 
500, 182, Ind: 374;:" Turner v. Cook, 36. 
Ind. 129; Brown vy. McAlister, 34 Ind. 
Soy 


Iowa.—Nixon vy. Snellbaker, 136 N. 
W. 223, 155 Iowa 390; Scott v. Hawk, 
77 N.W. 467, 107 Iowa 723, 70 Am.S.R. 
228, 4) Prob.:Rep-Anm. 255; In re 
Hulse’s Will, 3 N.W. 734, 52 Iowa 662. 


Ky.—Flood y. Pragoff, 79 Ky. 607, 
Be ays Bias 


Me.—In re Goodridge, 111 A. 425, 
119 Me. 371; Appeal of Deake, 12 A. 
790, 80 Me. 50; Small v. Small, 4 Me. 
220, 16 Am.D. 253 


Mass.—Osborn vy. Cook, 11 Cush. 
532, 59 Am.D. 155 [disappr dictum 
Swett v. Boardman, 1 Mass. 258, 2 
Am.D. 16]; Ela v. Edwards, 16 Gray 
91; Hogan v. Grosvenor, 10 Metc. 54, 
43 Am.D. 414; Dewey v. Dewey, 1 
Metc. 349, 35 Am.D. 367. 


Mich.—In re Mette’s Mstate, 244 N. 
W. 456, 260 Mich. 225; Re Kennedy’s 
Estate, 124 N.W. 516, 159 Mich. 548, 
ISLAM Sun. C40, 28 LIR.ANIS. 41/7, 
18 Ann.Cas. 892; Danley v. Jefferson, 
114 N.W. 470, 150 Mich. 590, 121 Am. 
S.R. 640, 13 Ann.Cas. 242. 


Miss.—Tyson v. Utterback, 122 So. 
496, 154 Miss. 381, 63 A.L.R. 1188; 
Watson v. Pipes, 32 Miss. 451. 


Or.—In re Neil’s Hstate, 226 P. 439, 
111 Or. 282; Skinner v. Lewis, 62 P. 
byte OU Ve, 951, 40 Or. 571; Luper vy. 
Werts, pase Jez 850, 19 Or. 122. 


Pa.-—Dauphin County Historical 
Soc. v. Kelker, 74 A. 619, 226 Pa. 16, 
134 Am.S.R. 1010; In re Kisecker’s 


Johnston, (34.°N.Co 


47 Conn. 


WILLS 


It has 


Estate, 42 A. 886, 190 Pa. 476; Combs’ 
Appeal, 0b bas 155s) Woy evn eicen- 
nedy, 1 Watts & S. 396; Camp v. 
Stark, 10 Phila. 528, 30 Leg. iba Pals 


S.C.—Gable v. Rauch, 27 S.H. 555, 
50 S.C. 95; Verdier v. Verdier, 42 S.C. 
1 ThSt8, 


Tenn.—Long v. Mickler, 179 S.W. 
Curls aS SS Abeyewais 1318, 
Tex.—Davis v. Davis, (Civ.App.) 


45 S.W.(2d) 240. 


Vt.—In re Claflin’s Will, 52 A. 1053, 
Ub Nit. 19) 53) LeRAG 26 5 OMAR SS. ais 
Vat. 229,87 Am:S.R. 693) 7) Prob: Rep: 
Ann. 7; Roberts v. Welch, 46 Vt. 164. 


Va.—Beane v. Yerby, 12 Gratt. (53 
Va.) 239. 


W.Va.—Freeman v. Freeman, 76 S. 
E657, 71 W.Va. 308. 


Wis.—Allen y. Griffin, 35 N.W. 21, 
69 Wis. 529. 


Eng.—Wright v. Wright, 7 Bing. 
457, 20 H.C.L. 207, 131 Reprint 177; 
White v. British Museum, 6 Bing. 310, 
19 H.C.L. 145, 1380 Reprint 1299; Trim- 
mer v.. Jackson, 4 Burn Hecl=102; 
Bond v. Seawell, 3 Burr. 1773, 97 Re- 
print 1092; Windham y. Chetwynd, 1 
Burr, 4147197 Reprint 377) Bryan. Vv. 
White, 2 Rob.Eccl. 315; Moodie v. 
Reid, 7 Taunt 350, 025 EnO. ba sole led 
Reprint 142. 


[a] As otherwise expressed, ‘in 
the absence of express statute re- 
quiring publication, a will may be 
duly executed without any announce- 
ment by the testator of a testamen- 
tary purpose and without anything 
being said by him to show the nature 
of the instrument which the witness- 
es are called upon to. subscribe.” 
Slade v. Slade, 118 S.E. 645, 649, 155 
Sie [cit Schouler Wills (3d ed) § 
326]. 


[b] In Michigan (1) publication 
of a will with the strict observance 
of specific formalities imperative in 
many jurisdictions is not required. 
In re Nosek’s Hstate, 201 N.W. 884, 
229 Mich. 559; In re Kohn’s Hstate, 
137 NeW. 735, 272 Mich. 342) 3483, In 
re Kennedy’s Hstate, 124 N.W. 516, 
159 Mich, 548, 134 Am.S.R. 748, 28 L. 
R.A.N.S. 417, 18 Ann.Cas. 892; Danley 
v. Jefferson, 114 N.W. 470, 150 Mich. 
596, 121 Am.S.R. 640, 13 Ann.Cas, 242. 
(2) But in the execution of a will, 
according to the statutory require- 
ments, the attesting witnesses sign- 
ing at the request of the testator 
should be advised that the instrument 
to which they subscribed is his will. 
In re Nosek’s Hstate, supra; In re 
Kohn’s Estate, supra. (3) “Execu- 
tion in substantial compliance with 
statutory provisions is, in this State, 
equivalent to publication.” In re 
Kohn’s Hstate, supra. 


76. Ala.—Goldsmith y. Gates, 
So. 861, 205 Ala. 632. 


Conn.—Canada’s Appeal, 
450. 


D.C.—Doyle v. Doyle, 32 App.D.C. 
413; In re Porter, 20 D.C. 493 [rev on 
other grounds, 16 S.Ct. 871, 162: U.S. 
478, 40 L.Ed. 1044]. 


{ll.—Walker vy. Walker, 174 N.E. 
541, 342 Ill. 376; Hoover v. Keller, 
171 N.E. 168, 8389 Tl. 126; Thornton y. 
Herndon, 145 N.E. 603, 314 Ill. 360; 


88 


47 Conn. 


" a 
a 


[§ 343 


very generally been held that publication of a will, 
or knowledge on the part of the witnesses that the 
instrument is a will, is not made necessary by stat- 
utes providing that ‘wills shall be attested and sub- 
scribed by witnesses,‘7 or requiring that the signa- 
ture shall be made or the will acknowledged in the 


Jenkins v. White, 131 _N.E. 634, 298 
Tll. 502; Webster v. Yorty, 62 N.H, 
907, 194 Ill. 408; In re Storey’s Will, 
20 Ill. App. 183 [rev on other grounds 
LING BE 2 O19 een D244 


Ind.—Herring v. Watson, 105 N.E. 
900, 182 Ind. 374. 


Iowa.—In re Bybee’s Estate, 160 N. 
W. 900, 179 Iowa 1089; Nixon vy. 
See cr 136 N.W. 223, 155 Iowa 
vo . 


Ky.—Flood y. Pragoff, 
Oy. Wa ece 


Mass.—Osborn y. Cook, 
532; -59 Am.D. .155; 
16 Gray 91; 
IGN): 


79 Ky. 607, 


11 Cush; 
Ela v. Edwards, 
Tilden vy. Tilden, 13 Gray 


i 


Or.—In re Neil’s Estate, 226 P. 439, 
111 Or. 282. 


Pa.—Combs’ Appeal, 105 Pa. 155; 


Tenn.—Long v. Mickler, 179 S.W. 
At eo Cu NeN Me) ble 


Tex.—Davis v. Davis, 
45 S.W.(2d) 240. 


Vt.—In re Claflin’s Will, 52 A. 1053, 
U5 Vit 9; 58) Te RAS 26P) 73 oVit. Lomo 
Ay 815,587 Am S:Re 6935.7 Brob-Riep: 
Iabals Wel 


Va.—Beane y. Yerby, 12 Gratt. (53 
WR) eles 


Hng.—Daintree v. Butcher, 13 P.D. 
102 [aff 52 J.P. 87]; White v. British 
Museum, 6 Bing. 310, 19 E.C.L. 145, 
130 Reprint 1299; Windham v. Chet- 
wynd, 1 Burr. 414, 97 Reprint 377, 
“There may exist very excellent rea- 
sons why the testator may not wish 
to disclose, and why the law should 
not require him to disclose the fact 
that he has made a will at all; either, 
as Swinburne says, ‘because the testa- 
tor is afraid to offend such persons 
as do gape for greater bequests than 
either they have deserved, or the tes- 
tator is willing to bestow upon them; 
(est they, peradventure, understand- 
ing thereof, would not suffer him to 
live in quiet); or else he should over- 
much encourage others, to whom he 
meant to be more beneficial than they 
expected; (and so give them occa- 
sion to be more negligent husbands 
or stewards about their own affairs, 


(Civ. App.) 


‘than otherwise they would have been, 


if they had not expected such a benefit 
at the testator’s hands;) or for some 
other considerations.’ ” Osborn v. 
Cook, 11 Cush. (Mass.) 532, 5384, 59 
Am.D. 155. 


[a] Misleading witness into belief 
that will is deed.—The fact that the 
testator purposely misled the wit- 
nesses into the belief that the will 
which they were asked to witness was 
a deed does not invalidate an other- 
wise sufficient execution. Trimmer 
v. Jackson, 3 Burn Eecl.L. (9th ed) 
102. 


77. Ala,—Barnewall vy. Murrell, 18 
So. 8381, 108 Ala. 366. 

Conn.—Canada’s Appeal, 
450. 


Ga.—Slade v. Slade, 118 S.H. 645, 
155 Ga. 851. 


Mass.—Osborn v. Cook, 11 Cush. 
532, 59 Am.D. 155. 


Miss.—Watson vy. Pipes, 
451. 


47 Conn. 


32 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 343-345] 


presence of witnesses.78 


and imposition.*? 


[§ 344] (b) Knowledge of Witnesses as Substi- 
It is imperative that the wit- 
nesses, at the time they attest, be informed in some 
way by the testator himself that the instrument he 
Knowledge of this fact, 
derived from any other source or at any other time, 


tute for Publication. 


has subscribed is his will. 


Or.—In re Neil’s Estate, 226 P. 439, 
Ti Or. 282. 


Vt.—In re Claflin’s Will, 52 A. 1053, 


Rete 1050 58 obakaas 261,13. Vts.429; 
°° A. 815, 87 Am.S.R. 693, 7 Prob.Rep. 
mins. 2. 


Eng.—White v. Trustees of British 
Museum, 6 Bing. 310, 130 Reprint 
1299; Bryan vy. White, 2 Rob.Eccl. 315. 


“There is no significance in the use 
of the two terms ‘attested’ and ‘sub- 
scribed,’ » whieh raises . 
an inference that the word ‘attested’ 
embraces the idea that there is an 
acknowledgment of the paper asa will 
upon the part of the testator.” Slade 
aa 118 S.E. 645, 155 Ga. 851, 
861. 


78. Beane v. Yerby, 12 Gratt. (53 
Va.) 239. 

79. Cal.—In re Fusilier’s Estate, 
Myr.Prob. 40. 


Del.—In re Salmons’ Will, 108 A. 93, 
30 Del. 446. 


Idaho.—In re Gordon’s Estate, 279 
P. 625, 48 Idaho 171. 


La.—Crouzeilles’ Succession, 3i So. 
64, 106 La. 442. 


Mo.—Cone vy. Donovan, 204 S.W. 
1073, 275 Mo. 557; Moore v. McNulty, 
64 S.W. 159, 164 Mo. 111; Walton v. 


Kendrick, 27 S.W. 872, 122 Mo. 504, 
25 L.R.A. 701; Grimm v. Tittman, 20 
S.W. 664, 113 Mo. 56; Odenwaelder v. 
Schorr, 8 Mo.App. 458. 


Mont.—In re Cummings’ Estate, 11 
P.(2d) 968, 92 Mont. 185: In re Wil- 
liams’ Estate, 156 P. 1087, 52 Mont. 
192; In re Williams’ Will, 145 P. 957, 
50 Mont. 142; In re Noyes’ Estate, 
105 PB. 1013, 40 Mont. 178. 


N.J.—In re Halton’s Hstate, 161 A. 
809, 111 N.J.Eq. 143; In re Van Hand- 
lyn’s Will, 89 A. 1010, 83 N.J.Eq. 290; 
Clark y. Clark, 52 A. 225, 64 N.J.Eg. 
361; Darnell v. Buzby, 26 A. 676, 50 
N.J.Eq. 725; Mundy v. Mundy, 15 N.J. 
Eq. 290. 


N.Y.—In re Turell’s Will, 59 N.E. 
910, 166 N.Y. 330; Vogel v. Lehritter, 
S40 eNeH 4914, 5139 IN. 223; In re 
Beckett’s Will, 8 N.E. 506, 103 N.Y. 
167; Woolley v. Woolley, 95 N.Y. 231; 
Gilbert v. Knox, 52 N.Y. 125; Baskin 
v. Baskin, 36 N.Y. 416, 2 Transcr.App. 
14 [aff 48 Barb. 200]; Lewis v. Lewis, 
MMiING era Late 13-Barb. 200); 28ey-= 
mour v. Van Wyck, 6 N.Y. 120; In re 
Rapp’s Will, 184 N.Y.S. 794, 194 App. 
Div. 88; In re Iounn, 171 N.Y.S. 1056, 
184 App.Div. 386; In re Moore, 96 
N.Y.S. 729, 109 App.Div. 762; Matter 
of Dale’s Will, 9 N.Y.S. 396, 56 Hun 
169 Jaff 32 N.E. 649, 134 N.Y. 614]; 
Torry v. Bowen, 15 Barb. 3045" Ini re 
Shaper’s Will, 149 N.Y.S. 468, 86 Mise. 
Bilis ee: Tre ‘Wilmerding, 13h N.Y.S. 
516, 75 Misc. 432; Matter of De Hart’s 
Will, LAZINESS: 320, 67 Misc. 13; Mat- 
ter of Nevins, 24 N.Y.S. 838, 4 Misc. 


But in many jurisdictions 
statutes now require that the testator publish or de- 
clare the instrument to be his will to the attesting 
witnesses at the time of attestation.’® 
pal purpose of this requirement, it has been said, is 
that it may be manifest that the testator knows what 
he is exeeuting,®® and to secure him against fraud 


WILLS 


The prinei- 


will not suffice.®? 
scribing witnesses of the testamentary nature of the 
paper must not be conjectural or derived from acci- 
dental inspection. 
must be open and manifest and intentional.** 


[§ 345] (38) Requisites 
Statement of Rule. 


[68 C.J.] 691 


The ascertainment by the sub- 


The testamentary declaration 


and Sufficiency®4—(a) 
To constitute a valid publica- 


tion of a will, no particular form of words or ac- 


cient.®® 


22> In re Kunkler’s Will, 147 N.Y.S. 
1094; Remsen v. Brinckerhoff, 26 
Wend. 325, 37 Am.D. 251 [aff 8 Paige 
488]. 


Ohio.—Keyl v. Feuchter, 47 N.E. 
140, 56 Ohio St. 424; Haynes v. 
Haynes, 33 Ohio St. 612;- Tims Vv. 
Tims, 14 Ohio Cir.Ct.N.S. 273. Contra 
In re Reckard, 15 Ohio N.P.N.S. 465. 


Okl1.-—In re Stover’s Will, 231 P. 212, 
104 Okl. 251; In re Tiger’s Will, 221 P. 
441, 94 Okl. 103; McCarty v. Weather- 
US PANE IE, SSIS TS OVE a YES) TS DU 
Davis, 167 P. 465, 64 Okl. 253, L.R.A. 
1918B 687. 


S.D.--In re Swenson’s Estate, 230 
N.W. 884; In re Taylor’s Estate, 165 
N.W. 1079, 39 S.D. 608. 

Tex.—Keding v. Kveton, (Civ. App.) 
254 S.W. 612. 

Utah.—In re Dong Ling Hing’s Es- 
tate, 2 P.(2d) 902, 78 Utah 324. 

Can.---McNeil v. Cullen, 35 Can.S.C. 
510 [aff 36 N.S. 482]. 

B80. Den v. Mitton, 12 N.J.Law 70; 


Theological Seminary of Auburn v. 
Cathoun, 25 N.Y. 422, 82 Am.D. 369. 


81.. Gilbert v. Knox, 52 N.Y. 125; 
Theological Seminary of Auburn v. 
Calhoun, 25 N.Y. 422, 82 Am.D. 369. 


$2.) sin, re Williams) Walls) 145) rs 
957, 50 Mont. 142; Gilbert v. Knox, 
pd NING OES SURI ee BBE NAL — lye eh 
465, 64 Oki. 253, L.R.A.1918B 687. 


83. Wilson v. Hetterick, 2 Bradf. 
Surr. (N.Y.) 427. 


84. Publication and request to sign 
incorporated in one act see supra § 
337. 


85. Cal.—In re Silva’s 
P. 1015, 169 Cal. 116. 


Del.—Lodge v. Lodge’s Will, 7 Del. 
418. 


Idaho.—In re Gordon’s Bstate. 279 
P. 625, 48 Idaho 171; Head v. Nixon, 
128 PB. 557, 22 Idaho 765. 


Me.—Cilley v. Gilley, 34 Me. 162. 
Mo.—Heinbach vy. Heinbach, 202 S. 


Estate, 145 


WwW: 1123, 274 Mo. 301; Murphy v. 
Clancy, 163) (S.W.. 915, 177 Mo.App. 
429. 


N.J.—In re Halton’s Estate, 161 A. 
809, 111 N.J.Eq. 143; In re Wilson's 
Will, 153 A. 107, 107 N.J.Eq. 604 [att 
158 A. 342, 110 N.J.Eq. 68]; Robbins 
v. Robbins, 26 A. 673, 50 N.J.Eq. 742; 
Mundy v. Mundy, 15 N.J.Eq. 290. 


N.Y.—Matter of Hunt, i8 N.E. 106, 
110 N.Y. 278; Matter of Beckett, 8 N. 
K. 506, 1038 N.Y. 167; Lane v. Lane, 95 
N.Y. 494; In re Dotterweich’s Will, 
205 N,Y.S. 530, 210 App. Div.'131; In 
re Dybalski’s Will, 191 N.Y.S. 809, 199 
App.Div. 677; In re Conway’s Will, 
222 N.Y.S. 268, 129 Mise. 361; Matter 
of De Hart’s Will, 122 N.Y.S. 220, 67 
Mise. 13; Remsen v. Brinckerhoff, 


tions 1s necessary,*® a substantial compliance with 
the statutory requirements in this regard being suffi- 
Any communication to the witnesses, either 
by word, act, signs, or conduct, which makes it cer- 
tain that the testator means the paper which he 
signs to be his will, is sufficient.*7 


This much, how- 


26 Wend. 325, 37 Am.D. 251. 
And see cases infra note 87. 


86. In re Turrell’s Will, 59 N.E. 
910, 166 N.Y. 330; Matter of Beckett, 
8 Nii 5 0.63) 203. SNE kG. Zee vame av. 
Lane, 95 N.Y. 494; Gray v. Bensel, 
62 N.Y. 634; Perham v. Cottle, 162 
eee 21, 98 Mise. 48 [aff 165 N.Y.S. 
1106]. 


87. Ark.—Rogers v. Diamond, 13 
Ark. 474. 


Cal.—In re Clark’s Estate, 149 P. 
828, 170 Cal. 418; In re Cullberg’s 
Estate, 146 P. 888, 169 Cal. 365; In re 
Silva’s Estate, 145 P. 1015, 169 Cal. 
116; In re Johnson’s Estate, 93 P. 
1015, 152 Cal. 778; In re Mullin’s Es- 
tate, 42 P..645, 110 Cal. 252: In re 
Miner’s Estate, 288 P. 120, 105 Cal. 
App. 593; In re Offill’s Estate, 274 P. 
623, $6 Cal.App. 640. 

Del.—In re Salmons’ 
93, 30 Del. 446. 


2 Ky.-—Ray v. Walton, 2 A.K.Marsh. 
ae a ona v. Dreux, 12 Mart. 

Miss.—Green v. Pearson, 110 So. 
862, 145 Miss. 23. Compare Missis- 
sippi decisions supra § 343 note 75 
where it is held that publication is 
unnecessary. 


Mo.--Lohmann vy. Lohmann, 216 S. 
W. 518; Heinbach vy. Heinbach, 202 8S. 
W. i128, 274 Mo. 301; Pritchard v. 
Thomas, 192 S.W. 956; Schierbaum v. 
Schemme, 57 S.W. 526, 157 Mo. 1, 80 
Am.S.R. 604; Grimm v. Tittman, 20 S. 
W. 664, 113 Mo. 56; Murphy v. Clancy, 
103 S.W. 915, 177 Mo.App. 429; Oden- 
waelder v. Schorr, 8 Mo.App. 458. 


Mont.—In re Cummings’ Estate, 11 
P.(2da) 968, 92 Mont. 185; In re Mil- 
ler’s Estate, 97 P. 935, 37 Mont. 545. 


Neb.—In re Spier’s Estate, 157 N.W. 


Will, 108 A. 


1014, 99 Neb. 853, L.R.A.1916E 692; 
In re Ayers’ Estate, 120 N.W. 491, 
84 Neb. 16. 


N.J.—Den v. Mitton, 12 N.J.Law 70; 
In re Halton’s Hstate, 161 A. 809, oe 
N.J.Eq. 1438; Robbins v. Robbins, 2 26 
A. 673, 50 N.J.Eq. 742 Darnell v. 
Buzby, 26 A. 676, 50 NJ.Ba, %25 [att 
sl eAs 38 2be N.J.Eq. LY Ludlow v. 
Ludlow, 36 N.J.Eq. 597 


N.Y.---Matter of rants Will, 18 N: 
ECOG lO ING 2S Matter of 
Beckett's Will, 8 N.E. 506, 103! News 
167; Lane v. Lane, 95 N.Y. 494; Gil- 
bert. svn Kn oxte 52 Nove 025: In re 
Meier’s Will, 324 N.Y.S. iiss 222 App. 


Div. 686; In re Dotterweich’s Will, 
205 N.Y.S. 580, 210 A'lpp.Div. 131; 
Matter of Dybalski’ s Will, 191 Ney. s. 


809, 199 App.Div. 677; In re Wylie’s 
Will, TAD ENEVeS. L338. 162 App. Div. 574; 
Matter of Morley’s Willie aibNe yess 
886, 140 App.Div. 823; Matter of 
Akers’ Willy vt N.Y.S:) 643) 74 App: 

Div. 461, 11 N.Y.Ann.Cas. 242 Laff 66 
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ever, is necessary. 


INE eA LO8s a3) INGY.. 62095" Matters of 
Buel’s Will, 60 N.Y.S. 385, 44 App.Div. 
4; Matter of Dale’s Will, 9 N.Y.S. 
396, 56 Hun 169 [aff 32 N.E. 649, 134 


N.Y. 614]; Thompson vy. Leastedt, 3 
Hun 395, 6 Thomps.&C. 78 [aff 62 
N.Y. 634]; Nipper v. Groesbeck, 22 
Barb. 670; Torry v: Bowen, 15 Barb. 


304; Seguine v. Seguine, 2 Barb. 385; 
Brown v. De Selding, 6 N.Y.Super. 10; 
In re Haber’s Will, 192 N.Y.S. 616, 118 
Mise. 179; In re Winne’s Will, 177 
N.Y.S. 699, 107 Misc. 398; In re Ru- 
dolph’s Estate, 163 N.Y.S. 411, 97 
Mise. 548 [rev on other grounds 167 
INGY.S2/ 7605180) -App. Div.) 486]; Per- 
ham v. Cottle, 162 N.Y.S. 21, 98 Misc. 
48 faff 165 N.Y.S. 1106]; In re De 
Hart’s Will, 122 N.Y.S. 220, 67 Misc. 
13; In re Carll’s Will, 77 N.Y.S. 1036, 
38 Misc. 471; In re Hitchler’s Will, 
DD NE YaSn Osea con NISC. 1365; - mere 
Woolsey’s Will, 41 N.Y.S. 263, 17 Misc. 
547; Matter of Menge’s Will, 35 N.Y. 
Ss. 493, 13 Misc. 553; “In re Jones’ will, 
85 N.Y.S. 294; In re Kane’s Will, 26 
N.Y.S. 123, 2 Conn.Surr. 249; In re 
Look’s Will, 5 N.Y.S. 50, 1 Conn.Surr. 
403 [aff 7 N.Y.S. 298, 4 Silv.Sup. 233 
(afth 27° N.E!. 408; 1255 N.Y. '762)4); 
Brinckerhoof v. Remsen, 8 Paige 488 
[aff .26 Wend. 3825, 37 Am.D. 251]; 
Buckhout v. Fisher, 4 Dem.Surr. 277; 
Von Hoffman v. Ward, 4 Redf.Surr. 
244; Burk’s Will, 2 Redf.Surr, 239; 
Van Hooser v. Van Hooser, 1 Redf. 
Surr. 365; Hunn v. Case, 1 Redf.Surr. 
307; Carle v. Underhill. 3 Bradf.Surr. 
101; Vaughan v. Burford, 3 Bradf, 
Surr. 78; Campbell v. Logan, 2 Braaf. 
Surr. 90. 


N.D.—Edwardson v. Gerwien, 171 
N.W. 101, 41 N.D. 506. 

Okl.—Speaks v. Speaks, 224 P. 533, 
98 Okl. 57; Allen v. Kinnibrugh, 219 P. 
676, 93 Okl. 42. 

S'C.— Black v. Ellis, 
Oise. 6.5. 


S.D.—Hauer v. Hauer, 184 N.W. 1, 
44 S.D. 375 [aff 186 N.W. 566, 45 S.D. 


22 SiC.L. 73, 


103]; In re Taylor’s Estate, 165 N.W. 
1079, 39 S.D. 608. 

Vt.—In re Claflin’s Will, 50 A. 815, 
73 Vt. 129, 87 Am.S.R. 693; Denny v. 


Pinney’s Heirs, £2 A. 1.08, 60 Vt. 524; 
Dean v. Dean’s Heirs, 27 Vt. 746. 


Wis.—In re Schacht’s Will, 182 N. 
W. 981, 175 Wis. 54; In re Meurer’s 
Will, 44 Wis. 392, 28 Am.R. 591. 


[a] Otherwise expressed, all that 
is required is that the testator shall 
make known clearly, in any way by 


In other words, it is essential 
that it be made to appear unequivocally that the tes- 
tamentary character of the instrument was communi- 
cated by the testator to the witnesses.®° 


[§ 346] (b) Applications of Rule. 
sufficient publication where the testator declares in 
the presence of the witnesses that the instrument is 
his will,’® where he declares the instrument is his 
will in the presence of witnesses and asks them to 
sign it as witnesses,®® where he states to the witness- 
es that he has written out a paper so that his mat- 
ters could be attended to in case of anything hap- 
pening to him,®? where he rephes in the affirmative 
to a question asked him as to whether the instrument 
is his will,*? where he requests persons present to 
witness his will,°? where he replies in the affirma- 
tive to a question as to whether he wants persons 
present to witness his will,?* where he acquiesces in 
the statements or request of another acting in his 
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behalf,?®> where he makes a scroll or seal after his 
signature to the will in the presence of the witness- 
es,°® where he requests witnesses to sign the will 
and takes steps to have the will deposited with the 


county judge,®? or where a testator unable to speak 


There is a 


will,” 


which one mind can communicate 
with another, that the writing which 
he desires the subscribing witnesses 
to attest is his will. Robbins v. Rob- 
bins, 26 A. 673, 50 N.J.Eq. 742. 


oon; Cal.—In re Fusilier, Myr.Prob. 


aa) rudlon, v. Ludlow, 36 N.J.Eq. 
ie 


N.Y.—Lewis v. Lewis, 11 N.Y. 220; 
Bagley v. Blackman, 2 Lans. 41; Mat- 
ter of Delprat, 58 N.Y.S. 768, 27 Misc. 
355; Rutherford v. Rutherford, 1 Den. 
33, 43 Am.D. 644; Wilson v. Hetterick, 
2 Bradf.Surr. 427. 


Tex.—Keding v. Kveton, (Civ.App.) 
254 S.W. 612. 


Utah.—In re Dong Ling Hing’s Es- 
tate, 2 P.(2d) 902, 78 Utah 324. 


“We must, by some word or sign, 
clearly indicate his recognition of the 
testamentary act in which he is en- 
gaged, and of the genuineness of the 
signature and will which are present- 
ed to the witnesses for their attesta- 


non Ludlow v. Ludlow, 36 N.J.Eq. 
89. Auburn Theological Seminary 


v. Calhoun, 25 N.Y. 422, 82 Am.D. 369. 


go. In re Bassett’s Will, 146 N.Y.S. 
842, 84 Misc. 656. 


91. In re Palmer’s Will, 87 N.Y.S. 
249,.42 Misc. 469. 


92. In re Johnson’s Estate, 57 Cal. 
529; Den v. Mitton, 12 N.J.Law 70; 
Nexsen v. Nexsen, 3 Abb.Dec. (N.Y.) 
360, 2 Keyes 229; Tunison v. Tunison, 
4 Bradf.Surr. (N.Y.) 138, 145; Reeve 
v. Crosby, 3 Redf.Surr. (N.Y.) 74. 


“Tt is not technically necessary that 
the testator, in the performance of 
testamentary ceremonies, should of 
himself, and without the aid or in- 
tervention of others, comply with the 
requisitions of the statute—but the 
transaction may be performed by in- 
terrogations put by others, and a 
satisfactory reply given by him.” 
Tunison v. Tunison, supra. 


93. In re Breining’s Estate, 59 A. 
561, 68 N.J.Eq. 553; In re Morley’s 
(or Marley’s) Will, 125 N.Y.S. 886, 
140 App.Div. 823; In re Balmforth’s 
Wall, 127 UNTY.S. 1065, “183. Apne ivs 
521; In re Burns, 84 N.Y.S. 554, 88 
App.Div. 611; Matter of Booth, 13 N. 
Y.St. 344, 47 Hun 633, 23 N.Y.Wkly. 
Dig. 248; Darling v. Arthur, 22 Hun 
(N.Y.) 84; In re Gilman’s Will, 38 
Barb. (N.Y.) 364 [aff 1 Redf.Surr, 


at all, or only with difficulty, communicates by signs 
or by words, to some unintelligible, that the paper be- 
ing executed is a will.°§ 
requested to sign the instrument at the testator’s in- 
stance, and the instrument bore on its face evidences 
of a testamentary intent and was read to the tes- 
tator in the presence of the witnesses, there was a 
sufficient publication.®® 
a witness at the request of the testator, and embody- 
ing therein the disposition the testator desired to 
make of his property and the signing of the will by 
the testator, was a sufficient publication.+ 
is no publication where there is no word or act by 
the testator recognizing the instrument as a last 
or where the testator purposely withholds from 


So, where the witness was 


The writing of the will by 


But there 


354]; In re Parker’s Will, 225 N.Y.S. 
203, 130 Mise. 547; Van Hooser v. 
Van Hooser, 1 Redf.Surr. (N.Y.) 365; 
Harder’s Will, Tuck.Surr. (N.Y.) 426. 
See Perham v. Cottle, 162 N.Y.S. 21, 98 
Misc. 48 [aff 165 N.Y.S. 1106] (where 
the testatrix requested the parties to 
witness her “will,” and as a part of 
the same transaction produced the 
will, with a headline and indorsement 
showing it to be a will, and signed it 
and requested witnesses to sign, she 
declared it to be her will). 


94. In re Voorhis’ Will, 26 N.E. 
935, 125 N.Y. 765, 4 Silv.A. 328; Coffin 
Vo». Coffin, 23° Nay.” 9,-8.0" Amcbre spe 
Matter of Murphy, 37 Ne Yi Se sewer 15 
Misc. 208; Matter of Aen S Will, 35 
N.Y.S. 493, 13 Misc. 553 


95. In re Salmons’ will, 108 A. 93, 
30 Del. 446; Lohmann v. Lohmann, 
(Mo.) 216 S.W. 518; Pritchard v. 
Thomas, (Mo.) 192 S.W. 956; Hildreth 
v. Marshall, 27 A. 465, 51 N.J.Eq. 241; 
Elkinton v. Brick, 15 A. 391, 44 N.J.Eq. 
154, 1 L.R.A. 161 and note; Gilbert v. 
Knox, 52 N.Y. 125; In re Kenney’s 
Will, 166 N.Y.S. 478, 179 App.Div. 258; 
In re Gilman’s Will, 33 Barb. (N.Y.) 
364 [aff 1 Redf.Surr. 354]. 


{a] That statement or request 
must be heard by testator see Auburn 
Theological Seminary v. Calhoun, 38 
Barb. (N.Y.) 148 [republished 62 Barb. 
381, rev on other grounds 25 N.Y. 422, 
82 Am.D. 369]. 


[b] Thus, where the attesting wit- 
nesses signed after the attorney who 
had drawn the will had stated in the 
testator’s presence and hearing that 
the testator wished them to attest 
the will, and after the testator had 
himself signed the will, there was a 
publication of the will, there having 
been, in effect, a declaration by the 
testator that it was his last will. 
eet v. Lohmann, (Mo.) 216 S.W. 
5 


96. In re Halton’s Estate, 161 A. 
809, 111 N.J.Eq. 143. 


97. In re Ayers’ Hstate, 120 N.W. 
491, 84 Neb. 16. 


98. In re Beckett’s Will, 8 N.E. 
506, 108 N.Y. 167. 
99. Murphy vy. Clancy, 163 S.W. 


915, 177 Mo.App. 429. 


1. Green v. Pearson, 110 So. 862, 
145 Miss. 23. 


2. Kingsley v. Blanchard, 66 Barb. 
(N.Y.) 317; Auburn Theological Sem- 
inary v. Calhoun, 62 Barb. 381 [rev on 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 346-351] 


the witnesses the fact that the document signed was 
a will.® 


[§ 347] (4) Number of Witnesses to Whom Pub- 
lication Made. Publication must be made to the 
number of witnesses required by statute* or the will 
cannot be admitted to probate.® It has been held 
that if one of the necessary witnesses does not un- 
derstand the language of the testator and the dec- 
laration for publication by the testator must be 
translated to him, the statutory requirement is not 
satisfied, and the will is void.® If, however, the num- 
ber of witnesses required by statute understood from 
the declaration that the instrument was his will, 
the requirements are satisfied although another at- 
testing witness did not understand the language in 
which the declaration was made.? 


[§ 348] (5) Publication to Witnesses Separately. 
It has been held that publication may be made to 
the witnesses at different times and when they are 
apart from each other.$ 


[§ 349] (6) Time of Publication. In relation to 
signing by testator. It is well settled that the time 
when the testator declares the document to be his 
will in relation to the time when he signs is of no 
importance ;? and therefore such declaration may be 
made before signing, while in the act of signing, or 


other grounds 25 N.Y. 422, 82 Am.D. 
369]; Brown v. De Selding, 6 N.Y. 
Super. 10, 8 N.Y.Leg.Obs. 224; In re 
Kivlin’s Will, 74 N.Y.S. 937, 37 Misc. 
187; Anonymous, 2 Code Rep. (N.Y.) 


nounced all 
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was drawn, it was read by the drafts-,S. 
man in the presence of the witness 
brought in by the testator and pro- 

right by the testator. 12. 
They all went with the will into an- | 267. 
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after signing, so long as it is done on the same occa- 
sion and as a part of the same transaction.1° It is 
not sufficient, however, that on a subsequent occa- 
sion, several weeks later, he stated to the witnesses 
that the instrument signed by him was his will.*? 


In relation to signing by witness. There is a suf- 
ficient compliance with the statute in reference to 
the execution of wills, where the declaration and 
acknowledgment are made before the witness has 
completed his signature as an attesting witness and 
on the same oceasion.1? But the attempt of the tes- 
tator to complete the will after he and the witnesses 
had signed it, without republication, renders the will 
void. 


[§ 350] (7) Completeness of Pub migetion at Time 
of Executing Will. It is not essential to a valid 
publication that the words or acts of publication be 
at the time complete in and of themselves, but it is 
sufficient if the publication is made definite and com- 
plete by reference on the part of the testator to a 
former conversation between him and the witness- 
ese 


[§ 351] (8) Attention of Witnesses. There is 
no publication unless the witnesses are cognizant of 
it,t° and a person who, from inattention or abstrac- 
tion, is unconscious of what is being done and ae 


396, 56 Hun 169 [aff 32 N.E. 649, 
134 NvY. 614]. 


In re Phillips’ Will, 98 N.Y. 


153; Brinckerhoof v. Remsen, 8 Paige 
(N.Y.) 488 [aff 26 Wend. 325, 37 Am. 
D. 251]; Larabee v. Ballard, 1 Dem. 
Surr. (N.Y.) 496; Sanders v. Stiles, 
2 Redf.Surr. (N.Y.) 1; In re Sheridan, 
1 Redf.Surr. (N.Y.) 447; Ex p. Beers, 
2 Bradt.Surr: (ON.Y.)) 163: 


3. Matter of Turrell’s Will, 62 N. 
Y.S. 1053, 47 App.Div. 560 [aff 59 N.E. 
910, 166 N.Y. 330, 32 N.Y.Civ.Proc. 
33]; Matter of Dale’s Will, 9 N.Y.S. 
396, 56 Hun 169 [aff 32 N.E. 649, 134 
N.Y. 614]; Porteus v. Holm, 4 Dem. 
Surr. (N.Y.) 14; Richardson v. Orth, 
66 P. 925, 69 P. 455, 40 Or. 252. 


4 Inre Williams’ Will, 145 P. 957, 
50 Mont. 142; In re Noyes’ Estate, 105 
P. 1013, 40 Mont. 178; In re Van 
Handlyn’ s Will, 89 A. 1010, 83 N.J.Eq. 
290; Abbey v. Christy, 49 Barb. (N. 
Y.) 276; In re Bryant’s Estate, 148 
NiYeS2 917 [aff 150. NvY,S. 474, 165 
App.Div. 955]; Neugent v. Neugent, 
2 Redf.Surr. (N. Y.) 369; In re Tiger’s 
Will, 221 P. 441, 94 Okl. 1033) Hilly 
Davis, T6TE: 465, 64 Okl. 253, LRA. 
1918B 687. 


5. In re Noyes’ Estate, 105 P. 1013, 
40 Mont. 178; Abbey v. Christy, 49 
Barb. (N.Y.) 576; In re Tiger’s Will, 
221 P. 441, 94 Okl. 103. 


6. In re Tiger’s Will, supra; Hill 
v. Davis, 167 P. 465, 64 Okl. 253, L.R.A. 


1918B 687. To same effect Stein v. 
Wilzinski, 4 Redf.Surr. (N.Y.) 441 
(dictum). 


7. In re Klufa’s Estate, 188 P. 329, 
78 Okl. 13. 


8. In re Van Derzee’s Will, 208 N. 
Y.S. 687, 124 Misc. 5389; Matter of 
Palmer’s Will, 87 N.Y.S. 249, 42 Misc. 
469; Barry v. Brown, 2 Dem.Surr. 
(N.Y.) 309. See Thompson v. Stevens, 
62 N.Y. 634, 635 (a will was drawn by 
one of the witnesses at the request of 
the testator who spoke of the neces- 
sity of witnesses, and who went out 
and returned with one whom she had 
requested so to act. After the will 


other room where the other witness 
was, who read the will aloud; after 
the reading, the testator pronounced 
it correct, signed it in the presence of 
all, handed it to the one who drew it, 
with a request that he witness it; 
then said, in the presence and hearing 
of all, that the one she had brought 
in would be a witness to it, and re- 
quested him to sign it, which he did. 
The other witness was told in her 
presence that he was needed to sign 
as a witness, which he did. It was 
held that the evidence showed a suf- 
ficient declaration and request, and a 
etsy aka compliance with the stat- 
ute). 


9. In re Baumann’s Will, 148 N.Y. 
S. 1049, 85 Misc. 656. 


“This is put upon the ground that 
the order of the performance of the 
acts requisite to the valid execution 
of a will is immaterial.” Lacey v. 
Dobbs, 47 A. 481, 61 N.J.Eq. 575, 580. 


10. In re Halton’s Estate, 161 A. 
809, 111 N.J.Eq. 143; In re Mannion’s 
Estate, 95 A. 988, 86 N.J.Eq. 232; La- 
cey v. Dobbs, 50 A. 497, 63 N.J.Eq. 
320), 92 AMIS. 66.7, 650 )luekeA. O05 
Errickson v. Field, 30 N.J.Eq. 634; 
In re Phillips, 98 N.Y. 267; Jackson 
v. Jackson, 39 N.Y. 153; Gamble v. 
Gamble, 39 Barb. (N.Y.) 373; Keeney 
v. Whitmarsh, 16 Barb. (N.Y.) 200; 
Doe v. Roe, 2 Barb. (N.Y.) 200; In re 
Baumann’s Will, 148 N.Y.S. 1049, 85 
Misc. 656; Matter of Baldwin’s Will, 
124 N.Y.S. 612, 67 Misc. 329 [aff 126 
N.Y.S. 1121, 142 App.Div. 904, aff 
95 N.B. 1122, 202 N.Y. 548]; Matter 
of De Hart’s Will, 122 N.Y.S. 220, 67 
Mise. 18; Matter of Phillips’ Will, 69 
N.Y.S. 1011, 34 Misc. 442; Walsh v. 
Laffan, 2 Dem.Surr. (N.Y.) 498; Mat- 
ter of Collins, 5 Redf.Surr. (N.Y.) 20; 
Vaughan v. Burford, 3 Bradf.Surr. (N. 
Y.) 78; Rieben v. Hicks, 3 Bradf.Surr. 
(N.Y.) 353. Contra Heyer v. Burger, 
Hofftm. (N.Y.) 1. 


11. Matter of Dale’s Will, 9 N.Y. 


13. Patten v. ese 60 App.D.C. 
224, 50 F.(2d) 989. 


14. Robbins y. Robbins, 26 A. 673, 
50 N.J.Eq. 742, 744; In re Beckett’s 
Will, 8 N.E. 506, 103 N.Y. 1673; In. re 
Winne’s Willy B72 NGY SG 90s aiong 
Misc. 398. 


“The previous knowledge of the 
subscribing witnesses, communicated 
by the testator himself, may impart 
to an act done or a sign made by him 
when he comes to execute his will a 
meaning as clear, certain and definite 
as the most lucid words would ex- 
press, but which, to a person without 
such previous knowledge, would be 
unmeaning or at best ambiguous.” 
Robbins v. Robbins, supra. 


[a] Rule applied: (1) Where a 
declaration to the subscribing wit- 
nesses, “I have got that paper,” re- 
ferred to_a previous conversation in 
which the testator stated that he in- 
tended to make a will and asked them 
to sign it. In re Winne’s Will, 177 
N.Y.S. 699, 107 Misc. 398. (2) Where, 
at the time of the execution of a will 
written by the testatrix, she said,to 
one of the witnesses, ‘‘this is the pa- 
per I spoke to you about signing,” re- 
ferring to former conversations be- 
tween them in which she had stated 
that she was going to make a will 
which she wished the witness to sign 
as _a witness, and which the latter 
had promised to do. In re Beckett’s 
Wall Sh INGE 506; 2/03) (NSA SGT iC3)) 
Where the testator had previously 
told the witnesses that he intended to 
execute his will at a certain time and 
place and asked them to attend to 
witness its execution, and where he 
signed the will in the presence of the 
witnesses and then handed it to them 
to sign. Robbins v. Robbins, 26 A. 
6738, 50 N.J.Eq. 742. 


15. Inre Beckett’s Will, 8 N.E. 506, 
103 N.Y. 167; Irwin v. Irwin, 1 Redf. 
Surr. (N.Y.) 495. 
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when a will is published does not witness it and can- 
not testify that it is published.'® 


[§ 352] (9) Knowledge of Witnesses of Contents 
of Will. Whether or not publication of a will is re- 
quired, it is not necessary that the witnesses should 
know the contents or provisions of the will,'7 in the 
absence of a statutory requirement to that effect.+® 
It is rarely the case that a witness is informed of the 
contents of an instrument which he attests,1® as 
most testators desire to have the contents of their 
will remain unknown until it is presented for pro- 
bate,?° and, as has been said inquiry by a subserib- 
ing witness as to the contents of the will would be 
considered a most impertinent and offensive curiosi- 
ty.24 


[§ 353] (10) Want of Publication or Defective 
Publication as Affected by Attestation Clause. Re- 
citals in a formal and perfectly executed attestation 
clause are not sufficient to show due execution of the 
will where there is positive evidence that there was 
no publication or that the publication was defec- 


WILLS 


[§§ 351-355 


tive,?? especially where the contents of the attesta- 
tion were not made known to one of the witnesses 
signing it.?3 


[§ 354] g. Signing or Acknowledging Signature 
or Will by Testator in Presence of Witnesses—(1) 
Necessity—(a) In England. Under the statute of 
frauds?* it was held unnecessary for the testator to 
sign the will in the presence of the subscribing wit- 
nesses, but any acknowledgment before them either 
of the will?® or of the signature?® satisfied the re- 
quirements of the statute. But by the provisions of 
a later enactment,?7 if the will is not signed in the 
presence of the witnesses, an acknowledgment of the 
“signature” is indispensable.?§ 


[§ 355] (b) In United States and Canada. In 
many American states and provinces of Canada the 
statutes, in express terms or by judicial construc- 
tion, either require the testator to sign the will in 
the presence of the witnesses or to acknowledge his 
“signature” to them,?° or to sign the will in the pres- 
ence of the witnesses or to acknowledge the “will” 


16. Robbins v. Robbins, 26 A. 673, 
50 N.J.Eq. 742. 


17. Ala.—Massey v. Reynolds, 104 
So. 494, 213 Ala. 178; Goldsmith v. 
Gates, 88 So. 861, 205 Ala. 632; Gar- 
rett v. Heflin, 13 So. 326, 98 Ala. 615, 
39 Am.S.R. 89; Leverett’s Heirs v. 
Carlisle, 19 Ala. 80 


fein: ee v. Doyle, 32 App.D.C. 
Ga.—Slade v. Slade, 118 S.E. 645, 
155 Ga. 851. 


Ill.— Martin. v. Martin, 165 N.E. 644, 
Sos Lilo Gi Awa.) 127 Phornton 
v. Herndon, 145 N.E. 6038, 314 Ill. 360; 
ce v. Stone, 118 N.E. 45, 281 Ill. 
474. 


Ky. 


Leary v. Leary, 262 S.W. 293, 
203 Ky. 344; Flood v. Pragoff, 79 Ky. 
607, 3 Ky.L. 372; In re Higdon’s Will, 
6 J.J.Marsh. 444, 22 Am.D. 84. 


Mass.—Sparhawk v. Sparhawk, 10 
Allen 155; Osborn y. Cook, 11 Cush. 
532, 59 Am.D. 155. 


Miss.—Tyson v. Utterback, 122 So. 
496, 154 Miss. 381, 63 A.L.R. 1188. 


Mo.—Beyer v. Hermann, 73 S.W. 
164, 173 Mo. 295; Grimm v. Tittman, 
20 S.W. 664, 113 Mo. 56; Ortt v. Leon- 
hardt, 74 S.W. 423, 102 Mo.App. 38. 


Ohio.—In re Record’s Will, 15 Ohio 
N.P.N.S. 465. 


Or.—In re Shaff’s Estate, 266 P. 
630, 125 Or. 288; In re Heaverne’s Es- 
tate, 246 P. 720, 113, Or; 3083 In re 
Neil’s Estate, 926 P. 439, 111 Or, 282; 
In re Skinner’s Will, 62 P. 523, 67 P. 
951, 40 Or. 571. 


Pa.—Combs’ 
Linton’s Appeal, 
Estate, 5 Pa.Co. 396; 
4 Pa.Co. 446. 


Tex.—Davis v. Davis, 
45 S.W.(2d) 240. 


Va.—Dearing v. Dearing, 
286, 132 Va. 178. 


W.Va.—Freeman y. Freeman, 76 S. 
BE. 657, 71 W.Va. 303. 


18. See cases infra this note. 


[a] Under civil law, it is not nec- 
essary that the witnesses should un- 
derstand the language in which the 
will is written, but they should un- 
derstand its provisions. Adams _ v. 
Norris, 23 How. (U.S.) 353, 16 L.Ed. 


Appeal, 105 Pa 155; 
104 Pa. 228; Lees’ 
Hand’s Estate, 


(Civ. App.) 


aha be shi oe 


539. 


[b] Under Louisiana code, it is 
held that a witness to a will who does 
not understand the language in which 
the will is written is incompetent to 
attest it. It is impossible that he can 
compare what is written by the no- 
tary with that which was spoken by 
the testator. Hebert’s Heirs v. He- 
bert’s Legatees, 11 La. 361. 


[ec] In Puerto Rico it is not indis- 
pensable in all cases that the instruc- 
tion given a notary by a testator in 
regard to the contents of a proposed 
will should be delivered in the pres- 
ence of the witnesses who are to be 
present at the actual execution there- 
Ge Futler v. Sorondo, 28 Porto Rico 
Mite 


19. Garrett v. Heflin, 13 So. 326, 
98 sae 615, 39 Am.S.R. 89. 


In re Heaverne’s Estate, 
12% 7050, 118 Or. 308. 


21. Hand’s Estate, 4 Pa.Co. 446. 


22. Darnell v. Buzby, 26 A. 676, 50 
N.J.Eq. 725 [aff 31 A. 382, 52 N.J.Eq. 
337]; Matter of Turell, 59 N.E. 910, 
166 N.Y. 330; Remsen y. Brinckerhoof, 
26 Wend. (N.Y.) 325, 37 Am.D. 251 
[aff 8 Paige 488]. 


23. Darnell v. Buzby, 26 A. 676, 50 
ie 725 [aff 31 A. 382, 52 N.J.Eq. 


24. St. 29 Car. II ¢c 3 (providing 
that a will of lands shall be signed by 
the testator or some other person in 
his presence and by his express di- 
rection, and attested and subscribed 
in his prese.:ce by three or four cred- 
ible witnesses), 


25. Carleton v, Griffin, 1 Burr. 549, 
97 Reprint 448; Addy v. Grix, 8 Ves. 
Jr. 504, 32 Reprint 450; Ellis v. Smith, 
1 Ves.Jr. 11, 30 Reprint 205 [expressly 
overr Gryle v. Gryle, 2 Atk. 177, 26 
Reprint 509]. | 


26. Wright v. Wright, 7 Bing. 457, 
20 W.C.L. 207, 181 Reprint 177; White 
v. Trustees of British Museum, 6 
Bing. 310, 19 E.C.L. 145, 130 Reprint 
1299, 1303. 


“It is unnecessary for the testator 
actually to sign the will in the pres- 
ence of the three witnesses who sub- 
scribe the same; but that any ac- 
knowledgment before the witnesses 
that it is his signature, or any decla- 
ration before them that it is his will, 
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is equivalent to an actual signature 
in their presence, and makes the at- 
testation and subscription of the wit- 
nesses complete.’”’ White v. Trustees 
of British Museum, supra. 


27. St. 1 Vict. c 26 § 9 (providing 
that the will shall be signed by the 
testator or by some other person in 
his presence, and by his direction, and 
that the testator shall make or ac- 
knowledge the signature in the pres- 
ence of two or more witnesses who 
shall attest and subscribe the will in 
the testator’s presence). 


28. Morritt v. Douglas, L.R. 3 P. 
&D. 1; ITlott v. Genge, 3 Curt.Eccl. 
161, 163 Reprint 689; In re Harrison, 
2 Curt.Kecl. 863, 163 Reprint 611. 


29. Ala.—Reynolds v. Massey, 122 
So. 29, 219 Ala. 265; Massey v. Reyn- 
olds, 104 So. 494, 213 Ala. 178. 


Cal.—In re Abbey’s Estate, 191 P. 
893, 183 Cal. 524; In re Taney’s Es- 
tate, Myr.Prob. 210. 


Conn.—Pope v. Rogers, 102 A. 583, 
92 Conn. 248. 


Ga.—Wood v. Davis, 131 S.E. 885, 
161 Ga. 690. 


Ill.— Walker v. Walker, 174 N.E. 
541, 342 Ill. 376. 


Ind.—Reed v. Watson, 27 Ind. 443. 


Iowa.—In re Droge’s Will, 249 N. 
W. 209. 

Mass.—Leatherbee v. Leatherbee, 
141 N.E. 669, 247 Mass. 138; Chase 


Son ree 11 Allen 49, 87 Am.D. 

Minn.—In re Ludwig’s Estate, 81 
NeW. 758, 79 Minn: 10055 Prob. Rep. 
Ann. 409. 


Miss.—Maxwell v. Lake, 88 So. 326, 
127 Miss. 107. 


Mo.—Ray v. Walker, 240 pa 187, 
293 Mo. 447. 


N.J.—In re Cole’s Will, 47 A. 385; 
In re Halton’s Pstate, 161 A. 809, 111 
N.J.Eq. 143; Bioren v. Nesler, 78 A. 
201, 77 N.J.Eq. 560. 


N.Y.—In re Turell’s Will, 59 N.E. 
SLU. 66 SN. Vis 830) 32) INexeeiy. bro: 
33; Sisters of Charity of St. Vincent 
de Paul v. Kelly, 67 N.Y. 409; Orser 
v. Orser, 24 N.Y. 51; In re Redway’s 
Will, 265 N.Y.S. 848, 238 App.Div. 
653; In re Mackay’s Will, 44 Hun 571 
[aff 18 N.E. 4338, 110 N.Y. 611, 1 L. R.A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in their presence, where by express statutory pro- 
vision®® or judicial construction*! the latter act is 
an alternative to signing in the presence of the wit- 
nesses. It is not necessary, however, to the validity 
of the execution of the will that both of the acts 
mentioned in the statutes should be performed,” but 
it has very generally been held that the statutory 


491, 6 Am.S.R. 409]; Baker v. Wood- 
bridge, 66 Barb. 261; Lewis v. Lewis, 
13 Barb. 17 [aff 11 N.Y. 220]; Butler 
v. Benson, 1 Barb. 526; In re Dawley’s 
Will, 266 N.Y.S. 550; 148 Misc. 828; 
In re Simmons’ Will, 9 N.Y.S. 352 Laff 
27 N.E. 418, 124 N.Y. 663]; Matter of 
Schaffer’s Will, 2 How.Pr.N.S. 494; 
Rumsey v. Goldsmith, 3 Dem.Surr. 
494, 


N.C.—Table Rock Lumber Co. v. 
Branch, 73 S.E. 164, 158 N.C. 251. 


Ohio.—Keyl v. Feuchter, 47 N.E. 
140, 56 Ohio St. 424; Haynes v. 
Haynes, 33 Ohio St. 598, 31 Am.R. 579; 
Raudebaugh v. Shelley, 6 Ohio St. 307; 
Mims v. Tims, 82 Ohio Cir.Ct. 506; 
a Reweittis; Will, 29 Ohio NIPEN:S: 
L. 


Okl1.—In re Stover’s Will, 231 P. 212, 
104 Okl. 251. 


Or.—Richardson v. Orth, 66 P. 925, 
69 P. 455, 40 Or. 252; Luper v. Werts, 
pis S00; 19 Or. 122. 


Va.—Albert v. Stafford, 96 S.E. 761, 
123 Va. 338. 


Can.—MecNeil v. Cullen, 35 Can.S. 
C. 510 [aff 36 N.S. 482]. 


Alta.—Rose v. Bouck, 2 Alta.L. 263. 


“Tt is the law that the witnesses 
should see the testator sign the in- 
strument, or that he should declare 
the signature to the instrument to be 
his signature.” Maxwell v. Lake, 88 
So. 326, 127 Miss. 107, 115. 


{a] Subscription and acknowledg- 
ment distinguished from publication. 
—(1) Under the New York statute the 
necessity of a testator declaring the 
instrument to be his will (see supra 
§ 343) is a requisite of execution sep- 
arate and distinct from the one that 
he either sign in the presence of the 
witnesses (Baskin vy. Baskin, 36 N.Y. 
416, 2 Transcr.A. 14 [aff 48 Barb. 200]; 
Mitchell v. Mitchell, 16 Hun 97 [aff 77 
N.Y. 596]), (2) or acknowledge His 
Signature to them (Matter of Hitch- 
ler’s Will, 55 N.Y.S. 642, 25 Misc. 365, 
2 Gibb.Surr. 589; Mitchell v. Mitch- 
ell, supra). (3) “The subscription 
and publication of a testamentary in- 
strument are independent facts, each 
of which is essential to its complete 
execution. . . . The requirement 
that the first shall be made or ac- 
knowledged in the presence of each 
of the witnesses who attest it, is to 
identify and authenticate the instru- 
ment as one subscribed by the party. 
The requirement of publication in 
presence of each, is to prevent impo- 
sition upon the testator, by procur- 
ing him to execute and acknowledge 
a will or codicil, under pretence that 
it is a paper of a different nature. 
The two prerequisites are distinct in 
their nature, as well as their purpose, 
and an omission to comply with ei- 
ther, is fatal to the validity of the in- 
strument.” Baskin v. Baskin, 36 N.Y. 
416, 418, 2 Transcr.A. 14. To same 
effect Lewis v. Lewis, 11 N.Y. 220; 
In re Redway’s Will, 265 N.Y.S. 848, 
238 App.Div. 653. 


{[b] In Michigan, where it is pro- 
vided by statute that a will shall be 
Signed by the testator and attested 
and subscribed in his presence by two 
or more competent witnesses, it has 
been held that it is not necessary that 
the testator subscribe the will in the 


WILLS 


presence of the witnesses, but they 
“should be advised that the instru- 
ment to which they subscribe is his 
will.’ In re Nosek’s Estate, 201 N.W. 
884, 229 Mich. 559. 


{c] In Pennsylvania, where a stat- 
ute requires wills disposing of es- 
tates for charitable or religious uses 
to be “attested by two credible, and 
at the time disinterested, witnesses,” 
it is essential either that the will be 
signed in the presence of the witness- 
es or that the signature of the testa- 
tor be acknowledged in their presence. 
an re Irvine’s Estate, 55 A. 795, 206 

eels 


30. Birch v. Jefferson County 
Court, 51 S.W.(2d) 258, 244 Ky. 425; 
Moore v. Sanders, 259 S.W. 361, 202 
Ky. 286; Catlett v. Satterfield, 251 S. 
W. 659, 199 Ky. 517; Limbach v. Bo- 
lin, 183 S.W. 495, 169 Ky. 204, L.R.A. 
1916D 1059; Denton v. Franklin, 9 B. 
irae 28; Griffith v. Griffith, 5 B.Mon. 


31. Woodstock College of Balti- 
more County v. Hankey, 99 A. 962, 
129 Md. 675; Conrades v. Heller, 87 A. 
28, 119 Md. 448. 


32. Il]l.—Webster v. Yorty, 62 N.E. 
907, 194 Ill. 408, 7 Prob.Rep.Ann. 472. 


Md.—Woodstock College of Balti- 
more County v. Hankey, 99 A. 962, 129 
Mah G56 Stimline “vy. eS tirling,. 2 eAs 
273, 64 Md, 1388. 


N.Y.—In re Case’s Will, 214 N.Y.S. 
678, 126 Misc. 704; In re Baumann’s 
Will, 148 N.Y.S. 1049, 85 Misc. 656. 


N.C.—Ripley v. Armstrong, 74 S.H. 
961, 159 N.C.-158; In're Herring, 67 
S.E. 570, 152 N.C. 258. 


Ohio.—Underwood y. Rutan, 128 N. 
BE. 78, 101 Ohio St. 306. 


And see cases infra notes 33-37. 


83. In re Parker’s Will, 225 N.Y. 
S. 203, 130 Misc. 547; Underwood v. 
Rutan, 128 N.E. 78, 101 Ohio St. 306 
[expl and lim Keyl v. Feuchter, 47 N. 
BE. 140,56 Ohio St. 424]. 


34. See infra § 356. 
35. Ala.—Massey v. Reynolds, 104 
Soi 494213" Alan (178s) Ritchey vv. 


Jones, 97 So. 736, 210 Ala. 204; Wood- 
ruff v. Hundley, 29 So. 98, 127 Ala. 
640, 85 Am.S.R. 145; Woodcock v. Mc- 
Donald, 30 Ala. 411. 


Cal.—In re _ Crittenden’s 
Myr.Prob. 50. 


Del.—Rash v. Purnel, 2 Del. 448. 


D.C.—Bullock v. Morehouse, 57 App. 
DiC? 231) 219 Rid) 7055. Notes: tv. 
Doyle, 32 App.D.C. 413; In re Porter’s 
Willy 20eebD Cr S493 ee treveronguother 
grounds 16 S.Ct. 871, 162 U.S. 478, 40 
L.Ed. 1044]. 


Ga.—Shewmake v. Shewmake, 87 S. 
BE. 1046, 144 Ga. 801; Webb v. Flem- 
ing, 30 Ga. 808, 76 Am.D. 675. 


Ill.—Walker v. Walker, 174 N.E. 
541, 342 Ill. 376; Hoover v. Heller, 171 
N.E. 1638, 339 Ill. 126;- Thornton v. 
Herndon, 145 N.E. 603, 314 Ill. 360; 
Flynn v. Flynn, 119 N.E. 304, 283 I11. 
206, Ann.Cas.1918E 1034; In re Bar- 
ry’s “Will, 76 IN.B. 577%, 219 Dl. 390; 
Gould v. Chicago Theological Semi- 
nary, 59 N.B. 536, 189 Ill. 282; Yoe v. 
McCord, 74 Ill. 33; Holloway v. Gal- 
loway, 51 Ill. 159; In re Storey’s Will, 


Estate, 
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requirements are satisfied where the testator signs 
in the presence of witnesses,** or procures some one 
else to sign his name in their presence,*+ where the 
testator acknowledges his signature to the witness- 
es without signing in their presence,*?* or where the 
testator acknowledges the “will” instead of the 
“sionature,” when by express statutory provision®*® 


20 Ill.App. 183. 


Ind.—Kersich y. Phelps, 116 N.E. 
49, 186 Ind. 290; Herring v. Watson, 
105 N.E. 900, 182 Ind. 374; Reed v. 
Watson, 27 Ind. 443. 


Iowa.—Nixon v. Snellbaker, 136 N. 
W. 223, 155 Iowa 390; In re Convey’s 
Will, 2 N.W. 1084, 52 Iowa 197. 


Me.—Appeal of Deake, 12 A. 790, 80 
Me. 50. 


Mass.—Nunn v. Ehlert, 106 N.E. 
163, 218 Mass. 471, L.R.A.1915B 87; 
Nickerson v. Buck, 12 Cush. 332; Ho- 
gan v. Grosvenor, 10 Mete. 54, 43 Am. 


D. 414; Dewey v. Dewey, 1 Metc. 349, 
Se Are yea ewig Ts kills ahr Pick. 


Miss.—Miller v. Miller, 51 So. 210, 
96 Miss. 526. 


Mo.—Ray v. Walker, 240 S.W. 187, 
293 Mo. 447; Grimm vy. Tittman, 20 
S.W. 664, 113 Mo. 56; Cravens v. Faul- 
goner, 28 Mo. 19. 


N.H.—Welch v. Adams, 1 A. 1, 63 
N.H. 344, 56 Am.R. 521. 


N.J.—Mickle v. Matlack, 17 N.J. 
Law 86; Den v. Mitton, 12 N.J.Law 
70; In re Halton’s Hstate, 161 A. 809, 
111 N.J.Eq. 143; Mundy v. Mundy, 15 
N.wJ. Hq. 290; Combsity. dolly. Ned. 
Eq. 625. 


N.Y.—Matter of Hunt, 18 N.E. 106, 
110 N.Y. 278; St. Vincent de Paul Sis- 
ters of Charity v. Kelly, 67 N.Y. 409 
[rev 7 Hun 290]; Willis v. Mott, 36 
N.Y. 486, 2) Transcr.A. 613 Peck v. 
Cary, 27 N.Y. 9, 84 Am.D. 220 [aff 38 
Barb. 77]; Hoysradt v. Kingman, 22 
N.Y. 372; Morris v. Kniffen, 37 Barb. 
340; Kinne vy. Kinne, 2 Thomps.&C. 
391; In re Case’s Will, 214 N.Y.S. 678, 
126 Misc. 704. 


N.C.—Ripley v. Armstrong, 74 S.E. 
961, 159 N.C. 158; Bateman v. Mari- 
ner, 5 N.C: 176; Eelbeck’s Devisees v. 
Granberry, 3) N.C. 232. 


Tenn.—Simmons y. Leonard, 18 S. 
W. 280, 91 Tenn. 183, 30 Am.S.R. 875. 


Wis.—In re Schneider’s Will, 235 
N.W. 412, 204 Wis, 94; In re Gar- 
recht’s Will, 219 N.W. 378, 195 Wis. 
596; Skinner vy. American Bible So- 
ciety, 65 N.W. 1037, 92 Wis. 209. 


Pa ee v. McDaniel, 15 N.B. 


N.S.—Carrigan v. Carrigan, 6 N.S. 


[a] In Pennsylvania, where it is 
provided by statute that a will dis- 
posing of a married woman’s property 
“shall be executed in the presence of 
two witnesses neither of whom shall 
be her husband,” all that is necessary 
to the execution of a married wo- 
man’s will is that the witnesses re- 
quired by the act be present when the 
testamentary paper is signed by her, 
and either see her sign it, or receive 
her acknowledgment of her signature 
thereto. Linton’s Appeal, 104 Pa. 
228; In re Fransen’s Will, 26 Pa. 202; 
Whiteside’s Est., 4 Pa.Co. 216. 


36. Northcutt v. Patterson, 233 
Ky. 28, 24 S.W.(2d) 902; Reed v. Hen- 
drix’s Ex’r, 201 S.W. 482, 180 Ky. 57, 
L.R.A.1918E 423; Denton v. Franklin, 
9 B.Mon. (Ky.) 28; Shanks v. Chris- 
topher, 3 A.K.Marsh. (Ky.) 144. 
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or judicial construction®’ this is made an alterna- 
tive to signing in the presence of the witnesses. 


In New Mexico the statute relating to the exe- 
eution of wills expressly requires that the witness- 
es shall “see the testator sign the will, or some one 
sign it for him at his request.’ And it has been 
held that this statute has not been repealed by later 
legislation relating to the execution of wills.*° 


In the Philippines the rule is absolute that one who 
makes a will must sign his name in the presence of 
the witnesses.*° It was said that while the first part 
of the statute regulating the subject does not ex- 
pressly require that the testator sign the will in the 
presence of the attesting witnesses, the second part 
thereof does require that fact to appear in the at- 
testation clause.*+ 


[§ 356] (2) Requisites -and Sufficiency—(a) Of 
Signing. If the will is signed in the presence of the 
witnesses who have adequate opportunity to see the 
testator sign, the statutory requirements are sat- 
isfied although they may not have actually seen him 
sign, by reason of inattention or other cause,*? as 
where one of the witnesses refrained from looking at 
the testator while signing for fear it would make him 
nervous.*? The signing will be considered as having 
taken place in the presence of a witness although 
he was in an adjoining room if from such a position 
he could see the testator'sign after his attention had 
been drawn to what was going on.** Nevertheless, it 
has been held that, in order to constitute a signing 
of a will within the presence of the witnesses, they 


87. Woodstock College of Balti- 
more County v. Hankey, 99 A. 962, 129 
Md. 675; Conrades v. Heller, 87 A. 28, 
119 Md. 448; Stirling v. Stirling, 21 
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signing for a testatrix signed her 
name before coming into the presence 
of the testatrix and witnesses, and 
then in their presence wrote the word 
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f 


must actually see the testator write his name, or have 
their attention directed to the actual signing while it 
was taking place.*® 


Signing by third person of testator’s name at his 
request and in the presence of the witnesses is a 
sufficient compliance with the statutery require- 
ments.*® 


Necessity for seeing signature.t7 It has been 
held that if a testator signs his will in the presenve 
of attesting witnesses who saw him in the act of 
writing, attestation by them is good although they 
do not see his signature and although the testator 
does not acknowledge it.*® 


[§ 357] (b) Of Acknowledgment—aa. In Gener- 
al. If the will was not signed by the testator in the 
presence of witnesses, he must make known to them 
in some manner that his name appearing on the in- 
strument was signed thereto by him,*® or he should 
in some way acknowledge the instrument to them as 
his act, where this form of acknowledgment is per- 
missible.°® But it is not necessary that the acknowl- 
edgment be in any particular formal words, or in 
words at all, but may be by acts or conduct, provid- 
ed the testator indicates to the witnesses, with un- 
mistakable certainty, that the signature is his,®* or 
that the instrument is his act.®? 


[§ 358] bb. Acknowledgment of Mark or Signa- 
ture Written at Testator’s Direction. Where the 
signing is by mark, or the testator’s name is sub- 
seribed to the will by another at his request, in the 
presence of witnesses, an acknowledgment by him 


6 Prob.Rep.Ann. 398; Harp v. Parr, 
48 N.E. 113, 168 Ill. 459. 


Ind.—Wersich y. Phelps, 116 N.E. 
49, 186 Ind. 290. 


A. 273, 64 Md. 138; Etchison v. Etchi- 
son, 53 Md. 348. 


38. In re Riedlinger’s Will, 
(2d) 549, 37 N.M. 18. 


39. In re Riedlinger’s Will, supra, 


40. In re Nepomuceno’s Estate, 28 
Philippine 638; Yap Tua v. Yap Ca 
Kuan, 27 Philippine 579. 


41. In re Nepomuceno’s Estate, 28 
Philippine 638. 


42. Peck v. Cary, 27 N.Y. 9, 84 Am. 
D, 220 [aff 38 Barb. 77]; In re Be- 
dell’s Will, 12 N.Y.S. 96, 2 Conn.Surr. 
328; Spaulding v. Gibbons, 5 Redf. 
Surr. (N.Y.) 316. 


43. In re Bedell’s Will, 12 N.Y.S. 
96, 2 Conn.Surr. 328. 


44, Spaulding y. Gibbons,’ 5 Redf. 
Surr. (N.Y.) 316. 


45. In re Crill’s Estate, 207 N.Y. 
S775, 124 Mise, 134" [aff 211 “N.Y.S. 
908, 214 App.Div. 849]. 


46. U.S.—Welch v. Kirby, 255 F. 
451, 166 C.C.A. 527 [cert den 39 S.Ct. 
386, 249 U.S. 612, 63 L.Ed. 801]. 


Ky.—Garnett v. Foston, 91 S.W. 
668, 122 Ky. 195, 28 Ky... 1119, 127 
Am. Sik. 456) 11 Prob. Rep.Ann. 473. 


Mo.—Lindsey v. Stephens, 129 S.W. 
641, 229 Mo. 600. 

N.J.—Campbell v. McGuiggan, 34 A. 
383. 

N.Y.—In re Baumann’s Will, 148 N. 
Y.S. 1049, 85 Misc. 656. 


See Ex p. Leonard, 18 S.E. 216, 39 
S.C. 518, 22 L.R.A. 302 (where one 
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“by” followed by his own name, this 
is a sufficient signature in the pres- 
ence of the witnesses). 

47. When not made in presence of 
witmesses see infra § 362. 


eke Smith v. Smith, L.R. 1 P.&D. 


49. Ala.—Stuck y. Howard, 104 So. 
500, 2138 Ala. 184. 


Minn.—Tobin y. Haack, 81 
758, 79 Minn. 101. 


N.J.—Ludlow vy. Ludlow, 36 N.J. 
Eq. 597. 


N.Y.—Peck v. Cary, 


N.W. 


27 N.Y. 9, 84 


Am.D. 220 [aff 38 Barb. 77]. 
Ohio.—Raudebaugh y. Shelley, 6 
Ohio St. 307; 


Haynes v. Haynes, 33 
Ohio St. 598, 31 Am.R: 579. 


50. Woodstock College of Balti- 
more County v. Hankey, 99 A. 962, 129 
Md. 675. 


51. Ala.—Reynolds v. Massey, 122 
So. 29, 219 Ala. 265; Massey v. Reyn- 
olds, 104 So. 494, 213 Ala. 178; Stuck 
v. Howard, 104 So. 500, 213 Ala. 184. 


Cal.—In re Abbey’s HEstate, 191 P. 
893, 183 Cal. 524. 


Conn.—Pope v. Rogers, 104 A. 241, 
93 Conn. 53. 


D.C.—In re Porter’s Will, 20 D.C. 
493 [rev on other grounds 16 S.Ct. 
871, 162 U.S. 478, 40 L.Ed. 1044]. 


Ga.—Shewmake v. Shewmake, 87 
S.E. 1046, 144 Ga. 801. 


Ill.—Gould v. Chicago Theological 
Seminary, 59 N.H. 5386, 189 Ill. 282, 


Mass.—Nickerson v. Buck, 12 Cush. 
332; Dewey v. Dewey, 1 Mete. 349, 35. 
Am.D. 367. 


N.J.—Stewart v. Stewart, 40 A. 438, 
56 N.J.Eq. 761 [aff 68 A. 1116, 57 N. 
J.Eq. he Ludlow v. Ludlow, 36. 
N.J.Eq. 597 


N.Y.—In re Morley’s (or Marley’s) 
Will, 125 N.Y.S. 886, 140 App.Div. 823; 
Whitbeck v. Patterson, 10 Barb. 608; 
Jauncey v. Thorne, 2 Barb.Ch. 40, 45 
Am.D. 424; Van Hoosér v. Van Hoos- 
er, 1 Redf. Surr. 365. 


N.C.—In re Saal s Will, 67 S.E. 
570, 152 N.C. 25 


Ohio.—Raudebaugh vy. Shelley, | 6. 
Ohio St. 307; Eggleston v. Gardner,. 
16 Ohio Cir.Ct.N.S. 455. 


oe Fe ae kis Pak ad v. McDaniel, 15 N.B. 


Que.—Hannah y. Brereton, 23 Que. 
Super. 98 


[a] As otherwise expressed, “the 
Signature of the testator may be 
made known to the witnesses in other 
modes than an express declaration 
to them by the testator that the signa-- 
ture is his. Any act or declaration . 
that carries by implication an aver— 
ment of such fact is equally effectu- 
asain v. Edwards, 16 Gray (Mass.) 
9:1, ‘ 


52. Woodstock College of Balti-: 
more County v. Hankey, 99 A. 962, 129» 


Md. 675; Conrades v. Heller, 87 A. 
28, 119 Md. 448; Etchison v. Etchi- 
son, 538 Md. 348. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 358-361] 


to the witnesses that he had so executed the will is 
a sufficient compliance with the statutory require- 
ments.°’ Where, however, a testator lapses into un- 
consciousness after giving directions to another to 
sign the will for him and is never conscious of the 
fact that it was signed, there can obviously be no ac- 
knowledgment of the signature.®4 


[§ 359] cc. Declaration or Acknowledgment That 
Instrument Is Will. In England, under the statute 
of frauds, the provisions of which are elsewhere set 
out,®°® a declaration by the testator to the witnesses 
that the instrument was his will was considered a 
sufficient acknowledgment of his signature;®® it has 
been so held in some American states where the stat- 
ute of frauds has been adopted, or legislation of 
sunilar import enacted,®* although there is contra- 
ry authority.°’ So it has been held that the ac- 
knowledgment of an instrument as a will imports 
an acknowledgment of the signature, under a stat- 
ute which requires that the will be subscribed by the 
testator and attested and subscribed in his presence 
by witnesses, who saw the testator subscribe or 
heard him acknowledge the same,°® and also under 
a statute requiring an acknowledgment by the tes- 
tator of the signature, “as having been subscribed 
by him to his will then produced” in the presence of 
the witnesses.*° But a mere declaration or acknowl- 
edgment that a paper is the testator’s will is not 
an acknowledgment of his signature under a stat- 
ute which not only requires that the signature be 
made or acknowledged in the presence of the witness- 
es, but that the testator declare the paper to be his 
last will in their presence,®1 the view being taken 
that it is the subscription and not the instrument 
which the statute requires to be acknowledged.®? 
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[§ 360] dd. Request To Sign as Witnesses. In 
England, under the statute of frauds, the provisions 
of which are elsewhere set out,®* a mere request by 
the testator to subscribe the will was a sufficient ac- 
knowledgment of the will or signature, and satisfied 
the requirements of the statute,°* although as sub- 
sequently shown this rule no longer prevails bezause 
of subsequent legislation of a stricter character.°? 
So, also, in some American states,°* and in the 
provinees of Canada,*’ which have adopted the stat- 
utes of frauds or enacted legislation of a substan- 
tially similar charaeter, the courts have held or said 
that a mere request to witness an instrument or the 
signature thereto is a sufficient acknowledgment of 
the will or signature to satisfy the requirements of 
the statute. It has also been held that a mere request 
by the testator to witnesses to attest his will is a 
sufficient acknowledgment of his signature under a 
statute which requires signing by the testator in the 
presence of the witnesses or an acknowledgment by 
him that it 1s his act or deed.*8 Under a statute pro- 
viding that subscription shall be made or “the will 
acknowledged” by the testator in the presence of the 
witnesses, it has been held that the acknowledgment 
ot a will is implied from a request to witnesses to 
attest the signature.°® To the contrary, it was held 
in one jurisdiction irrespective of the provisions of 
the local statute regulating the execution of wills, 
that a request to the witnesses to witness the will 
did not constitute an acknowledgment of the testa- 
tor’s signature.*° As elsewhere shown, under some 
statutes, a request of this character is wholly insuffi- 
clent as an acknowledgment of the will or signa- 
ture. 


[§ 361] ee. Request To Sign Instrument Declared 
To Be Will, Signature of Which Is Visible. Under 


53. Del. Rash vy. Purnel, 2 Del.| Conn. 53; In re Fuller’s Will, 127 S.;is not an acknowledgment of his sig- 
448, B. 549, 189 N.C. 509; In_re Deyton’s|nature, within the meaning of the 
Will, 99 S.E. 424, 177 N.C. 494; Wat-|statute.” Ludlow v. Ludlow, 35 N. 


Ind.—Herbert v. Berrier, 81 Ind. 1. 
Ky.—In re Cochran’s Will, 3 Bibb 
491. 


Miss.—Miller v. Miller, 51 So. 210, 
° 96 Miss. 526. 


Mo.—Stephens v. Stephens, 31 S.W. 
792, 129 Mo. 422, 50 Am.S.R. 454. 


N.Y.—In re Van Geison’s Will, 47 
Hun 5; In re Baumann’s Will, 148 N. 
Y.S. 1049, 85 Misc. 656. 


Ohio.—Haynes v. Haynes, 33 Ohio 
St. 598, 31 Am.R. 579 


Pa.—In re Mealey’s Will, 11 Phila. 
161. 

[a] In Virginia, if the testator’s 
name has been subscribed to the pa- 
per by another person, an acknowl- 
edgment in the presence of the wit- 
nesses that the act is his with a 
knowledge of the contents of the in- 
strument, and with the design that it 
should be a testamentary disposition 
of his property, is a recognition and 
ratification of the signature as hav- 
ing been made for him, in his pres- 
ence, and by his direction. Rosser 
v. Franklin, 6 Gratt. (47 Va.) 1, 52 
BAC 9 7 


54. Sanders v. Stiles, 2 Redf.Surr. 
KONE DY. 3))) alls 
55. See supra § 354. 


56. Ellis v. Smith, 1 Ves.Jr. 11, 
30 Reprint 205; Westbeech v. Ken- 
nedy, 1 Ves.&B. 362, 35 Reprint 141. 


57. Appeal of Pope, 104 A. 241, 93 


son v. Hinson, 77 S.E. 1089, 162 N.C. 
72, Ann.Cas.1915A 870; Roberts v. 
Welch, 46 Vt. 164; Adams v. Field, 
21 Vt. 256; Rosser vy. Franklin, 6 
Gratt. (47 Va.) 1, 52 Am.D. 97; Dud- 
leys v. Dudleys, 3 Leigh (30 Va.) 436. 


58. Nunn vy. Ehlert, 106 N.E. 163, 
218 Mass. 471, L.R.A.1915B 87. But 
see Nickerson’ v. Buck, 12 Cush. 
(Mass.) 832 (containing expressions 
to the contrary). 


59. Eggleston vy. Gardner, 16 Ohio 
Cir.Ct.N.S. 455. 


60. Hannah v. Brereton, 
Super. 98, 104. 


“The acknowledgment of the whole 
document upon which was her signa- 
ture and which was then shown to 
her . . . necessarily includes’ the 
acknowledgment of her signature. 
. . . Such acknowledgment is an ac- 
knowledgment of every part of the 
document, the signature as well as 
any other part constituting the in- 
strument or will.” Jarman Wills 
(5th ed, Eng.) p 84 [quot Hannah y. 
Brereton, supra]. 


61. Ludlow v. Ludlow, 35 N.J.Eq. 
480; In re Mackay’s Will, 18 N.E. 433, 
110 N.Y. 611, 6 Am.S.R. 409, 1 L.R.A. 
491; In re Abercrombie’s Will, 48 N. 
Y.S. 414, 24 App.Div. 407; In re De 
Haas’ Will, 41 N.Y.S. 696, 9 App.Div. 
561; Mitchell v. Mitchell, 16 Hun 97 
[aff 77 N.Y. 596]; Butler v. Benson, 
1 Barb. (N.Y.) 526; In re Dawley’s 
Will, 266 N.Y.S. 550, 148 Misc. 828. 


“Saying that the paper is his will 


23 Que. 


J.Eq. 480, 485. 


62. In re Abercrombie’s Will, 48 N. 
Y.S. 414, 24 App.Div. 407. 


63. See supra § 354. 


64. Wright v. Wright, 7 Bing. 456, 
20 E.C.L. 207, 181 Reprint 177; White 
v. Trustees of British Museum, 6 
Bing. 310, 19 E.C.L. 145, 130 Reprint 
1299; Johnson v. Johnson, 1 Cromp. 
&M. 140, 149 Reprint 348. 


65. See infra § 362. 


66. Ela vy. Edwards, 16 Gray 
(Mass.) 91; Hogan vy. Grosvenor, 10 
Metc. (Mass.) 54, 43 Am.D. 414; In re 
Claflin’s Will, 50 A. 815, 73 Vt. 129, 
87 Am.S.R. 693, 7 Prob.Rep.Ann. 7. 


67. Doe v. Daniel, 15 N.B. 372. 


68. Harp v. Parr, 48 N.E. 113, 168 
Ill. 459; Hobart v. Hobart, 39 N.E. 
581, 154 Ill. 610, 45 Am.S.R. 151. 


69. Robertson v. Robertson, 24 8S. 
W.(2d) 282, 282 Ky. 572; Farmer’s 
Ex’r_y. Farmer’s Ex’r, 280 S.W. 947, 
213 Ky. 147; Tudor v. Tudor, 17 B. 
Mon. (Ky.) 383. 

70. In re Taney’s BHstate, Myr. 
Prob. (Cal.) 210, 211 (“that cannot be 
so, for his acknowledgment of a fact 
that did not exist would not bring the 
fact into existence, no more than 
would his acknowledgment of one 
fact be an acknowledgment of anoth- 
er fact. It was necessary that the 
attention of the witnesses should 
have been called directly to the sig- 
nature”). 


71. See infra § 362. 
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statutes providing that subscription must be made 
by the testator in the presence of the witnesses or 
acknowledged by him to have been so made, where 
the testator requests witnesses to subscribe their 
names to an instrument not executed in their pres- 
ence,’? or executed in the presence of less than the 
number required by statute,** which instrument he 
declares to be his will, and the signature is plainly 
visible on the instrument, there is a sufficient ac- 
knowledgment of the signature. 


[§ 362] ff. Seeing or Having Opportunity To See 
Signature. In England, under the statute of frauds, 
it was held that it was not necessary to a valid ac- 
knowledgment of a signature to a will not executed 
in the presence of the witnesses that they should see 
the signature,’* a request to sign as witnesses*® or a 
declaration by the testator that the instrument was 
his will’® being sufficient to satisfy the requirements 
of the statute. So in some American states where 
the English statute of frauds has been adopted or 
statutes substantially the same enacted, it has been 
held unnecessary to a valid acknowledgment of a 
will not signed by the testator in the presence of the 
witnesses that they should see or be given an op- 
portunity to see the signature.77 Such is the rule 
under a statute which requires signing by the testa- 
tor in the presence of the witnesses or an acknowl- 
edgment by him that it is his act or deed,’® or a 
statute providing that subscription shall be made 
or “the will acknowledged” by the testator in the 


72. In re Abbey’s Hstate, 191 P. 
893, 183 Cal. 524; In re Phillips’ Will, 
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[aff 53 Ill.App. 133]. 
79. Robertson v. Robertson, 24 S. 
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presence of the witnesses.7® On the other hand, it is 
held in some jurisdictions where the statute of frauds 
or statutes substantially the same are in force that, 
in order that there may be a valid acknowledgment 
of the signature, the witnesses must see the signa- 
ture or be given an opportunity to see it.8° It has 
also been held that the witnesses must see or be 
given an opportunity to see the signature of the tes- 
tator in order to constitute a valid acknowledgment 
under statutes differing materially from the statute 
of frauds, such as 1 Victoria ¢ 26 § 9,°1 the provi- 
sions of which are elsewhere set out,®? or a statute 
providing that subscription of a will shall be made 
by the testator in the presence of each of the sub- 
scribing witnesses, or shall be acknowledged by him 
to have been so made to each of the subscribing wit- 
nesses.8* Where this view prevails it has very gen- 
erally been held that, if the testator’s signature is 
covered or otherwise concealed so the witnesses can- 
not see it, the attestation is invalid.’ The decisions 
proceed on the theory that it is the subseription and 
not the instrument which must be acknowledged,** 
and that a signature which is neither seen nor iden- 
tified can in no proper sense be said to have been 
acknowledged by the mere statement that it had been 
affixed to a paper which was characterized as a 
will.8® There is, however, a sufficient compliance 
with the rule if the witnesses either saw the signa- 
ture or had the opportunity of doing so.8* The in- 
strument should not be refused probate because, 
through ignorance, carelessness, or indifference, the 


edgment. In re Morley’s Will, 125 N. 
Y.S. 886, 140 App.Div. 823. 


Bea Wilke’ ote fe asa W.(2d) 282, 232 Ky. 572. 84. Mass.—Hawkes v. Hawkes, 
Transcr.A. 61; Baskin yv. Baskin, 36 : 80. Richardson v. Orth, 66 P. 925, praen Ee ae eee feet ia ised 
N.Y. 416; In re Lang’s Will, 30 N.Y.| 69 P. 455, 40 Or. 252. L.R.A.1915B 87 fexpl cide linn Dewey 


S. 388, 9 Misc. 521; In re Trenor’s Es- [a] 


In Massachusetts (1) where 


v. Dewey, 1 Mete. (Mass.) 349, 35 Am. 


tate, 4 N.Y.S. 466; Jauncey v. Thorne, 
2 Barb.Ch. (N.Y.) 40, 45 Am.D. 424. 


73. In re Look, 7 N.Y.S. 298, 54 
a 635 [aff 27 N.H. 408, 125 N.Y. 


74. Wright v. Wright, 7 Bing. 457, 
20 E.C.L. 207, 181 Reprint 177; White 
v. Trustees of British Museum, 6 
Bing. 310, 19 E.C.L. 145, 130 Reprint 
1299; Johnson v. Johnson, 1 Cromp. 
&M. 140, 149 Reprint 348; Cooper v. 
Bockett, 4 Moore P.C. 419, 13 Reprint 
365; Matter of Janaway, 44 L.J.P.& 
M. 6. 


75. See supra § 360. 
76. See supra § 359. 


77. D.C.—Bullock v. Morehouse, 
19 F.(2d) 705, 57 App.D.C. 231. 


Ga.—Shewmake v. Shewmake, 87 S. 
E. 1046, 144 Ga. 801. 


Ind.—Wersich vy. Phelps, 
49, 186 Ind. 290. 


Mich.—In re Dougherty’s Estate, 
134 N.W. 24, 168 Mich. 281, 38 L.R.A. 
N.S. 161, Ann.Cas.1913B 1300. 


Minn.—Lott v. Lott, 218 N.W. 447, 
174 Minn. 13 [disappr Tobin v. Haack, 
81 N.W. 758, 79 Minn. 101]. 


78. Hoover v. Keller, 171 N.E. 163, 
339 Ill. 126; Thornton v. Herndon, 
145 N.E. 603, 314 Ill. 360; Jenkins v. 
White, 131 N.E. 634, 298 Ill. 502; In re 
Barry’s Will, 76 N.B. 577, 219 Ill. 391; 
Gould v. Chicago Theological Semi- 
nary, 59 N.E. 536, 189 Ill. 282, 6 Prob. 
Rep.Ann. 398; Hobart v. Hobart, 39 
N.E. 581, 154 Ill. 610, 45 Am.S.R. 151 


116 N.E. 


the statute of frauds is in force, it 
is now definitely settled that there 
can be no valid acknowledgment of a 
will unless the witnesses see the sig- 
nature, or be given an opportunity 
to see it. Leatherbee v. Leatherbee, 
141 N.E. 669, 247 Mass. 138; Nunn v. 
Ehlert, 106 N.E. 163, 218 Mass. 471, 
L.R.A.1915B 87. (2) Expressions di- 
rectly to the contrary are found in 
several of the earlier Massachusetts 
decisions (Ela v. Edwards, 16 Gray 
91; Hogan v. Grosvenor, 10 Mete. 54, 
43 Am.D. 414; Dewey v. Dewey, 1 
Metc. 349, 35 Am.D. 367) (3) which 
are explained and limited in Nunn v. 
Ehlert, supra, although they have 
been cited and followed by courts of 
other states, 


81. In re Gunstan, 7 P.D. 102; In 
re Swinford, L.R. 1 P.&D. 630; Llott 
v. Genge, 3 Curt.Eccl. 161, 163 Reprint 
689; In re Harrison, 2 Curt.Eccl. 8638, 
163 Reprint 611; Ilott v. Genge, 4 
Moore P.C, 265, 13 Reprint 304; Hud- 
son v. Parker, 1 Rob.Eccl 14, 163 Re- 
print 948. 


82. See supra § 354. 


83. In re Laudy’s Will, 42 N.E. 
1061, 148 N.Y. 403; Matter of Bern- 
see, 36 N.H. 314, 141 N.Y. 389; Mitch- 
ell v. Mitchell, 77 N.Y. 596 mem [aff 
16 Hun 97]; Bearns v. Gould, 77 N. 
Y. 595 mem [aff 8 Daly 384]; In re 
Keeffe’s Will, 141 N.Y.S. 5, 155 App. 
Div. 575; In re Pierce’s Will, 184 N. 
Y.S. 536, 113 Misc. 311. 


[a] Where witnesses see and rec- 
ognize signature, this is of itself suf- 
ficient to constitute a valid acknowl- 


D. 367, on the ground that there was 
no suggestion in that case that the 
signature of the testator was hidden 
from the subscribing witnesses]. 


N.Y.—In re Mackay’s Will, 18 N.E. 
433, 110 N.Y. 611, 6 Am.S.R. 409, 1 1. 
R.A. 491; Baskin v. Baskin, 36 N.Y. 
416, 2 Transcr.A. 14; Lewis v. Lewis, 
Tt N.Y. 7220 sfamt 13. Barbieliisaemnere 
Keeffe’s Will, 141 N.Y.S. 5, 155 App. 
Div. 575; Matter of Laudy’s Will, 43 
N.Y.S. 689, 14 App.Div. 160; Matter 
of Turrell’s Will, 59 N.Y.S. 780, 28 
Misc. 106 [aff 62 N.Y.S. 1053, 47 App. 
Div. 500 (aff 59 N.E. 910, 166 N.Y. 
330, 32 N.Y.Civ.Proc. 33)]; Matter of 
Eakin’s Estate, 35 N.Y.S. 489, 13 Misc. 
557, 1 Gibb.Surr. 386. 


Or.—Richardson. v. Orth, 66 P. 925, 
69 P. 455, 40 Or. 252. 


Eng.—In re Swinford, L.R. 1 P.&D. 
630; LIlott v. Genge, 3 Curt.Eccl. 161, 
163 Reprint 689; In re Harrison, 2 
Curt.Eecl. 8638, 163 Reprint 611. 


85. See cases supra note $4. 


86. In re Abercrombie’s Will, 48 
N.Y.S. 414, 24 App.Div. 407. 


87. Inre Laudy’s Will, 55 N.B. 914, 
161 N.Y. 429; Matter of Higgins, 94 
N.Y. 554; In re Case’s Will, 214 N.Y. 
S. 678, 126 Misc. 704; Matter of Bos- 
sett, 146 N.Y.S. 842, 84 Misc. 659; 
Matter of Carll’s Will, 77 N.Y.S. 1036, 
38 Mise. 471; In re Nussbaum’s Es- 
tate, 144 N.Y.S. 443; Daintree v:- 
Butcher, 13 P.D. 102 [aff 52 J.P. 871; 
Scott v. Scott, 18 Ont. 551; Re Wal- 
pa ee Estate, (Ont.) 65 Dom.L.R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 362-365] 


witnesses did not look closely to see the signature.*® 


[§ 363] gg. Acknowledgment through Third Per- 
son. It is not necessary that the testator should 
by his own words acknowledge the signature, but the 
words of acknowledgment may proceed from another 
and will be regarded as those of the testator if the 
circumstances show that he adopted them and the 
person speaking them was acting for the testator 
with his assent.°® 


[§ 364] hh. Time of Acknowledgment. In rela- 
tion to signing by testator. The acknowledgment 
must be subsequent to the signing of the instrument 
by the testator,°® or practically simultaneous with 
such signing,®? but it will be presumed in the absence 
of contrary evidence that he had signed it, signature 
being necessary to make it a will, and his request 
that witness sign being equivalent to acknowledg- 
ing that the testator had signed it.°? 


In relation to signing by witnesses. In jurisdic- 
tions where it is held that signing of the will by the 
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testator before signing thereof by the witnesses is 
indispensable to its validity,®* it has also been held 
that acknowledgment by the testator of his signature 
when not made in the presence of the witnesses must 
precede in point of time the signing by the witness- 
es;°4 and that the will is invalid if one of the wit- 
nesses affixes his signature before the testator has 
acknowledged his signature.°® There is, however, 
authority to the contrary.®® 


[§ 365] (3) Number of Witnesses before Whom 
Signature or Acknowledgment Made. The signature 
or acknowledgment must be made in the presence 
of as many witnesses as are required by statute,°? 
and this requirement cannot be overlooked or waivy- 
ed.°8 But, unless it is otherwise provided by stat- 
ute,®® it has generally,1 but not universally,? been 
held that it need not be made in the presence of all 
of them at the same time; and that it is sufficient if 
the signature is made in the presence of part of the 
witnesses and acknowledged in the presence of the 


88. In re Laudy’s Will, 
914, 161 N.Y. 429. 


fa] Ritle applied.—A testatrix ex- 
hibited a codicil to her last will, 
which was entirely in her own hand- 
writing, to one of the attesting wit- 
nesses, telling her she had something 
which required two witnesses. Sub- 
sequently, the second attesting wit- 
ness having come into the room was 
asked, either by the testatrix or by 
the other attesting witness in her 
presence, to sign it, and they both 
signed, but the testatrix did not tell 
them that it was a testamentary pa- 
per, nor did they know what sort of 
paper it was that they had attested. 
They did not recollect seeing the tes- 
tatrix sign, but one of them was clear 
that her signature was there at the 
time they signed, and they could have 
seen the signature. It was held that 
this was a sufficient acknowledgment 
by the testatrix of her signature, and 
that the codicil was entitled to pro- 
bate. Daintree v. Butcher, 13 P.D. 
102. 


89. Harp v. Parr, 48 N.E. 113, 168 
Ill. 459; Allison v. Allison, 46 Ill. 
60, 92 Am.D. 237; Ludlow v. Ludlow, 
36 N.J.Eq. 597; Gilbert v. Knox, 52 
N.Y. 125; Van Hooser v. Van Hooser, 
1 Redf.Surr. (N.Y.) 365; Gilman v. 
Gilman, 1 Redf.Surr. (N.Y.) 354 [aff 
38 Barb. 364]; Dudleys v. Dudleys, 3 
Leigh (30 Va.) 436. 


{a] Rule applied: (1) Where, aft- 
er hearing the attestation clause, 
which recited that he had acknowl- 
edged the signature to the witnesses, 
read to the witnesses by a third per- 
son, the testator handed the witness 
a pen and saw him sign. Allison v. 
Allison, 46 Ill. 61, 92 Am.D. 237. (2) 
Where one of the subscribing wit- 
nesses, in the presence of the other, 
asked the testator if the name at the 
end of the instrument, pointing to it, 
was his signature, and the testator 
replied that it was. Van Hooser v. 
Van Hooser, 1 Redf.Surr. (N.Y.) 365. 
(3) Where a witness who had already 
signed requested the two other wit- 
nesses to attest it at the request and 
in the hearing of the testator, in the 
words “Mr. Gilman [the testator] re- 
quests you to witness his will,’ the 
will then being signed by the two 
other witnesses, but without any fur- 
ther request by the testator. Gilman 
v. Gilman, 1 Redf.Surr. (N.Y.) 354 
Laff 38 Barb. 364]. 


[68 C. J.—34] 


55 N.E. 


90. Valentine v. Second Baptist 
Church of Chicago, 127 N.E. 178, 293 
Ill. 71; Robertson v. Robertson, 24 
S.W.(2d) 282, 232 Ky. 572. 


91. Robertson v. Robertson, supra. 


$2. Valentine v. Second Baptist 
Tee of Chicago, 127 N.E. 178, 293 


93. See supra § 293. 


94. Reed v. Watson, 27 Ind. 443; 
In re Sutterlin’s Will, 132 A. 115, 99 
N.J.Eq. 363 [rev 128 A. 624, 98 N.J.Eq. 
307]; Moore v. King, 3 Curt.Eccl. 243, 
163 Reprint 716; Hindmarsh v. Charl- 
ton, 8 H.L.Cas. 150, 11 Reprint 388; 
Rose v. Bouck, 2 Alta.L. 263. 


95. In re Sutterlin’s Will, 132 A. 
115, 99 N.J.Eq. 368 [rev 128 A. 624, 
98 N.J.Eq. 307]. 


[a] Rule applied.—Where the tes- 
tator signed the will in the presence 
of one witness, who then signed as 
witness, and the testator acknowl- 
edged the signature in the presence 
of both witnesses after the second 
witness had come into his presence, 
after which the second witness signed 
the will, the signature of the first 
witness could not relaté forward to 
the acknowledgment made after it 
was affixed, and the will was invalid. 
In re Sutterlin’s Will, 182 A. 115, 99 
N.J-Eq. 363 [rev 128 A. 624, 98 N.J. 
Eq. 307]. 


96. Re Walterhouse Estate, (Ont.) 
65 Dom.L.R. 670. 


97. Ill.—Walker v. Walker, 174 N. 
E. 541, 342 Ill. 376. 


Ky.—Griffith’s Ex’r v. Griffith, 5 B. 
Mon. 511. 


N.J.—Ludlow v. Ludlow, 35 N.J.Eq. 
480 [aff 36 N.J.Eq. 597]. 


N.Y.—In re Redway’s Will, 265 N. 
VS 8487 a238) sApp.Dine 653s. In “re 
Keeffe’s Will, 141 N.Y-.S. 5, 155 App. 
Div. 575 [aff 102 N.E. 1104, 209 N.Y. 
535]; Matter of Purdy’s Will, 61 N.Y. 
S. 4380, 46 App.Div. 33 [aff 55 N.yY.S. 
644, 25 Mise. 458]; In re Ferrick’s 
Will, 175; NoYes. 94, 106 Misc. 617; 
In re Roe’s Will, 143 N.Y.S. 999, 82 
Misc. 565; In re De Witt’s Will, 198 
N.Y.S. 92; Rutherford v. Rutherford, 
1 Den. 33, 43 Am.D. 644; In re Sim- 
mons’ Will, 9 N.Y.S. 352; Chaffee v. 
Baptist Missionary Convention, 10 
Paige 85, 40 Ant.D. 225. 


Or.—Luper v. Werts, 23 P. 850, 19 
Or. 122. 


8.C.—Tucker v. Oxner, 46 S.C.L. 


141. 


[a] Insufficient compliance.—lIt is 
not a sufficient compliance with the 
above requirement that the testatcr 
acknowledge to one of the witnesses 
that the instrument is her will and 
that she signed the same, the other 
witnesses deriving their information 
from the witness to whom the testa- 
tor made such acknowledgment, not- 
withstanding their action, as well as 
the instrument, is afterward approv- 
ed or ratified by the testator. Walker 
v. Walker, 174 N.E. 541, 342 Ill. 376 
[rev 256 Ill.App. 218}. 


98. In re Redway’s Will, 265 N.Y. 
S. 848, 238 App.Div. 653. 


99. See case infra this note. 


[a] In Alberta, by express statu- 
tory provision, both witnesses must 
be present at the same act of the tes- 
tator, that is, both present at the 
Signing or both present at the ac- 
knowledgment of the testator’s sig- 
nature. Rose v. Bouck, 2 Alta.L. 263. 


1. Ark.—Rogers v. Diamond, 13 
Ark. 474, 


Ky.—Allen v. Everett, 12 B.Mon. 
371; Grubbs v. Marshall, 13 S.W. 447, 
11 Ky.L. 870. 


N.Y.—Phillips v. Phillips, 1 How. 
Pr.N.S. 291, 34 Hun 627 Late 98 N.Y. 
267]; Matter of Diffenthaler’s Will, 
80 N.Y.S. 1121, 39 Misc. 765; In re 
Potter’s- Will, 12 N.Y.S. 105; Lyman 
v. Phillips, 3 Dem.Surr. 459 [aff 1 


| How.Pr.N.S. 291 (aff 98 N.Y. 267)]. 


Ohio.—Bggleston Vv. 
Ohio Cir.Ct.N.S. 455. 


Va.—Green y. Crai 5 
Va) 252. rain, 12 Gratt. (53 


Signing by witnesses in presence of 
each other see infra § 378. 


2. See cases infra this note. 


[a] In California (1) it is held 
that both witnesses must be present 
when the testator acknowledges and 
subscribes his signature (In re Law- 
rence’s Hstate, 237 P. 738, 196 Cal. 
321; In re Emart’s Estate, 165 P. 
707, 175 Cal. 238, L.R.A.1917F 866), 
(2) although the statute (Civ. Code § 
1276) does not differ materially from 
the statutes of other jurisdictions 
where the contrary conclusion has 
been reached (see cases infra note 


Gardner, 16 
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others.* 


[§ 366] h. Subscription by Witnesses in Presence 
of Testator—(1) Necessity and Purpose. 
regulating the execution of wills very generally,* but 
not universally,® require that wills shall be attested 
and subscribed by the witnesses in the presence of 
The purpose of these statutes is to 
prevent imposition and fraud,® to insure identity,’ 
and to enable the testator to know that the witnesses 
have actually signed the instrument he intends as his 


the testator. 


WILLS 


[8§ 365-366. 


writing in place thereof.® These statutes are manda- 


tory 
Statutes 


will.t? 


is void.?? 


will,* and to prevent the substitution of some other 


8. Baskin v. Baskin, 36 N.Y. 416 
[aff 48 Barb. 200]; Gardiner v. 
Raines, 3 Dem.Surr. (N.Y.) 98; O’Neill 
v. Owen, 17 Ont. 525. 


4 See statutory provisions. 
'5. See cases infra this note. 


{a] In Arkansas and New York, 
which have identical statutes provid- 
ing that “there shall be at least two 
attesting witnesses, each of whom 
shall sign his name as a witness, at 
the end of the will, at the request of 
the testator,” it has been uniformly 
held that it is not necessary for the 
witnesses to subscribe the will in 
the presence of the testator. In re 
Cornelius’ Will, 14 Ark. 675; Rogers 
v. Diamond, 13 Ark. 474; Lyon v. 
Sniitun yi) Barb. <CNUY.)) 1247 In' wre 
Roe’s Will, 143 N.Y.S. 999, 82 Misc. 
565; Matter of Phillips’ Will, 69 N. 
Y.S. 1011, 34 Mise. 442; Herrick v. 
Snyder, 59 N.Y.S. 229, 27 Misc. 462; 
Ruddon vy. McDonald, 1 Bradf.Surr. 
CNY.) 352. 


6 Bullock v. Morehouse, 
D.C. 231, 19 F.(2d) 705; Walker v. 
Walker, 174 N.E. 541, 342 Ill. 376; 
McKes v. McKee’s Ex’r, 160 S.W. 261, 
155 Ky. 738; Sharp v. Wallace, 83 
Ky. 594; In re Herring’s Will, 67 S. 
Peto dia INGO. 258. 


7. McKee v. McKee’s Ex’r, 160 S. 
W.. 261, 155 Ky. 738; Sharp-v. Wal- 
lace, 83 Ky. 584; Mickle v. Matlack, 
17 N.J.Law 86; Jaboneta v. Gustilo, 
5 Philippine 541. 


8. Welch vy. Kirby, 255 F. 451, 166 
C.C.A. 527 [cert den 39 S.Ct. 386, 249 
U.S. 612, 63 L.Ed. 801]; Walker v. 
Walker, 174 N.E. 541, 342 Ill. 376; In 
le a eas Will, 67 S.E. 570, 152 N. 

3 BBS. 


9. Ala.—Hill v. Barge, 12 Ala. 687. 


Ill.— Walker v. Walker, 174 N.E. 
SALmote Wl 876s Dubach vy. Jolly, 117 
Nee lo Will, ©5380 Calkins) ww. 
Calkins, 75 N.E. 182, 216 Ill. 458, 108 
Am.S.R. 233, 1 LR.AIN.S. 393; Drury 
v. Connell, 52 N.E. 368, 177 Ih. 43. 


Ind.—McElfresh vy. Guard, 32 Ind. 
408. 


Kan.—Kitchell v. Bridgeman, 267 P. 
26, 126 Kan. 1465. 


Ky.—Orndorff vy. Hummer, 
Mon. 619. 

Mich.—Maynard v. Vinton, 26 N.W. 
401, 59 Mich. 139, 60 Am.R. 276. 


Miss.—Watson v. Pipes, 32 Miss. 
451. 

N.J.—Ayres v. Ayres, 12 A. 621, 48 
N.J.Eq. 565; Mandeville v. Parker, 31 
N.J.Eq. 242. 

N.C.—In re Bowling’s Will, 64 S.E. 
868, 150 N.C. 507; Graham v. Graham, 
SIN. Cr okOs 


Philippine.—Nera y. Rimando, 
Philippine 450. 

S.C.—Reynolds v. Reynolds, 28 S.C. 
Tea2o0,0 40 Am. Db. 599; 


57 App. 


12 B. 


18 


Va.—Boyd v. Boyd, 3 Leigh (30 Va.) 
82; Neil v. Neil, 1 Leigh (28 Va.) 6. 


Eng.—Newton v. Clarke, 2 Curt. 
Eccl. 820, 163 Reprint 425; Shires v. 
Glascock, 2 Salk. 688, 71 Reprint 584. 


“This protection is ordinarily af- 
forded when, and only when, the wit- 
nesses are near enough to and with- 
in the view of the testator for him 
to gain this knowledge by observa- 
tion.’ (Welch v.. Kirby, 255) . 450; 
454, 166 C.C.A. 527 [cert den 39 S.Ct. 
886, 249 U.S. 612, 63 L.Ed. 801]. 


“The Statute meant, that he should 
have evidence of his own senses to 
the subscribing by the witnesses, just 
as he should to a signing for him by 
another by his direction and in his 
presence; so as to exclude almost 
the possibility of imposition by sub- 
stituting one paper for another, with- 
out detection by the testator himself 
upon his own ocular observation, and 
without exposing him to any risks 
from undue confidence.” Graham v. 
Graham, 32 N.C. 219, 221. 


10. German Evangelical Bethel 
Church of Concordia vy, Reith, 39 S.W. 
(2d) 1057, 327 Mo. 1098, 76 A.L.R. 604; 
Avaro v. Avaro, 138 S.W. 500, 235 Mo. 
424; Walton v. Kendrick, 27 S.W. 872, 
122 Mo. 504, 25 L.R.A. 701. And see 
cases infra note 11. 


11. U.S.—Everhart v. Everhart, 34 
F. 82. 


Ala.—Massey v. Reynolds, 104 So. 
494, 213 Ala. 178; Self v. Self, 103 So. 
591, 212 Ala. 512; Elston v. Price, 98 
So. 573,210 Ala. 579; Ritchey v. 
Jones, 97 So. 736, 210 Ala. 204; Snider 
v. Burks, 4 So. 225, 84 Ala. 53; Hill v. 
Barge, 12’Ala. 687. 


Cal.—In re Lawrence’s Estate, 237 
P. 738, 196 Cal. 321; In re Dow’s Es- 
tate, 183 P. 794, 181 Cal. 106; In re 
Sie Estate, 274 P. 623, 96 Cal.App. 


D.C.—Bullock v. Morehouse, 57 App. 
D.C, 231, 19 F.(2d), 705, 


Ga.—Gordon y. Gilmore, 80 S.E. 
1007, 141 Ga. 347; Reed v. Roberts, 26 
Ga. 294, 71 Am.D. 210; Brooks v. Duf- 
fell, 23 Ga. 441. 


Ill—Walker v. Walker, 174 N.E. 
541, 342 T1l..376: Clarkson v. Kirt- 
right, 126 N.E. 541, 291 Ill. 609; Sny- 
der v. Steele, 122 N.E. 520, 287 Ill. 159; 
Green v. Green, 33 N.E. 941, 145 Ill. 
264; Potter v. Potter, ATT 80; Rigg 
We Wilton, 13 Ill. 15, 54 Am.D . 419, 


Ind.—Reed v. Watson, 27 tna’ 443. 


Kan.—Kitchell v. Bridgeman, 267 
P. 26, 126 Kan. 145. 
Ky.—Birch vy. Jefferson County 


Court, 51 S.W.(2d) 258, 244 Ky. 425; 
Catlett v. Satterfield, 251 S.W. 659, 
199s EY... GAC. 


Me.—In re Goodridge, 111 A. 425, 
119 Me. 371. 


Md.—Brittingham v. Brittingham, 
127 A. 737, 147 Md. 153; Conrades v. 
Heller, 87 A. 28, 119 Md. 448. 


in character,!® and, unless substantially com- 
plied with, the will is void;1+ and this is so even 
where the witnesses retire from the testator’s pres- 
ence at his request for the purpose of signing the 
This rule, of course, requires the will to be 
subscribed in the presence of the testator by as many 
witnesses as are required by statute, and, if only one 
of the witnesses subscribes in his presence, the will 


Mass.—Mendell v. Dunbar, 47 N.E. 
402, 169 Mass. 74, 61 Am.S.R. 277; 
Boldry v. Parris, 2 Cush. 433. 


Mich.—In re Moxon’s Estate, 207 
N.W. 924, 234 Mich. 170; In re Kohn’s 
Estate, 137 N.W. 735, 172 Mich. 342. 


Minn.—In re Gates’ Estate, 183 N. 
W. 958, 149 Minn. 391; In re Larson’s 
Estate; 170 N.W. 348, 141 Minn. 373. 


4 Mise uckey v. Lambdin, 20 Miss. 


Mo.—Avaro v. Avaro, 138 S.W. 500, 
235 Mo. 424; Cowan v. Shaver, 95S. 
W. 200, 197 Mo. 203; Walton v. Ken- 
drick, 27 S.W. 872, 122 Mo. 504, 25 L. 
R.A. 701; Berst v. Moxom, 145 S.Ww. 
857, 163 Mo.App. 123. 


N.J.—In re Halton’s Hstate, 161 A. 
809, 111 N.J.Eq. 143; Bioren v. Nesler, 
78 A. 201, 77 N.J.Eq. 560. 


N.C.—In re Cherry’s Will, 79 S.E. 
288, 164 N.C. 363; Watson v. Hinson, 
77 S.E. 1089, 162 N.C. 72, Ann.Cas. 
1915A 870; Table Rock Lumber Co. v. 
Branch, 73: S.H. 164,158 N.C. 254%. 


Ohio.—In re Pittis’ Will, 29 Ohio 
N.P.N.S. 41. 


Or.—McCracken y. 
P. 196, 109 Or. 83. 


Philippine.—Nera v. Rimando, 
Philippine 450. 


S.C.—Reynolds y. Reynolds, 
C.L. 253, 40 Am.D. 599. 


Tex.—Davis v. Davis, (Civ.App.) 
45 S.W.(2d) 240; In re Brackenridge’s 
Estate, (Civ.App.) 245 S.W. 786 [rev 
on other grounds 267 S.W. 244, 270 
S.W. 1001, 114 Tex. 418]; Massey v. 
Allen, (Civ.App.) 222 S.W. 682. 


Wash.—In re Jones’ Estate, 172 P. 
206, 101 Wash. 128. 


Wis.—In re Wilm’s Estate, 196 N. 
W. 255, 182 Wis. 242. 


Eng.—Hindmarsh vy. Charlton, 8 H. 
L.Cas. 160, 11 Reprint 388; White v. 
Trustees of British Museum, 6 Bing. 
310, 130 Reprint 1299; Broderick v. 
Bier ery 1 P.Wms. 239, 24 Reprint 


McCracken, 219 
18 


28 S. 


Alta.—Rose v. Bouck, 2 Alta.L. 263. 
N.B.—In re Ferguson, 21 N.B. 71. 


Newfoundl.—In re Dunn, 7 New- 
foundl, 82. 
12. Broderick v. Broderick, 1 P. 


Wms. 239, 24 Reprint 369; Shires v. 
Glascock, "2 Salk. 688, 91 Reprint 584; 
Machell v. Temple, 3 Show.K.B. 288, 
89 Reprint 945. 


13. Catlett v. Satterfield, 251 S.W. 
659, 199 Ky. 617: Ragland v. Hunting- 
don, 23 N.C. 561.- 


{a]| Thus the failure of one wit- 
ness to sign in the testatrix’s pres- 
ence, his signature having been at- 
tached after the will was executed 
by the testatrix and the other witness 
and delivered to him for signing and 
safe-keeping by the other witness, is 
fatal. Catlett v. Satterfield, 251 S.w. 
659, 199 Ky. 617. 


For later cases, developments and changes in the law sce Annotations, same title and section number. 


btu 8 a i Si tae A 2s Bila 
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[§ 367] (2) “Presence of Testator’ Defined.14 
It has very generally been held that the words “pres- 
ence of testator” in the statutes requiring wills to be 
subscribed by witnesses in the presence of the testa- 
tor mean a “conscious” presence.t> It is essential 
that he be mentally capable of recognizing and ac- 
tually conscious of the act performed before him,‘'® 
and it is not sufficient that the testator and witness- 
es be merely present together at the same time and 
place.t7 In accordance with these principles, the 
subscription is not made in the testator’s presence, if 
at the time of subscribing, from sleep or other cause, 
he is unconscious of the act of subseribing,!® and is 
no longer possessed of the essential element of intel- 
ligent consciousness without which there can be no 
valid will.t® Conversely, it has been held that the 
witnesses are in his presence whenever they are so 
near he is conscious where they are and what they 
are doing through any of his senses.?° 


[§ 368] (3) Requisites and Sufficiency of Com- 
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pliance—(a) In General. Majority rule. The rule 
upheld by the majority of the decisions on the sub- 
ject is that, in order to satisfy the requirements of 
statutes requiring witnesses to subseribe the will 
in the presence of the testator, it is indispensable 
that the signing occur where the testator as then cir- 
cumstanced could see the witnesses signing their 
names to the instrument if he chose to do so,” un- 
less he was blind.22, The witness should be actually 
within the reach of the testator’s organs of sight,?* 
and the requirements of the statute are not satisfied 
if he cannot see the act of signing, but merely con- 
cludes from the surrounding circumstances and from 
what he understands is going on that an attestation 
is taking place.24 On the other hand, if the testator 
is able to see the witnesses sign the will if he choos- 
es, the requirements of the statute are satisfied 
whether or not he avails himself of the opportunity 
to do so.2® The power to see and actual sight are 


/ 


14. “In the presence of” see 31 C. 
J. p 361. 


“Presence” see Presence 49 C.J. p 
1336. 


15. 
BH. 182, 216 Il. 
1 L.R.A.N.S. 393. 


Ky.—Ordnorff v. 
Mon. 619. 


Mass.—Raymond v. Wagner, 59 N. 
EB. 811, 178 Mass. 315. 


Minn.—In re Gates’ Estate, 183 N. 
W. 958, 149 Minn. 391; In re Larson’s 
Estate, 170 N.W. 348, 141 Minn. 373; 
In re Allen’s Will, 25 Minn. 39. 


Miss.—Watson vy. Pipes, 32 
451. 


N.H.—Healey v. Bartlett, 59 A. 617, 
73 N.H. 110, 6 Ann.Cas. 413 and note, 
10 Prob.Rep.Ann. 346. 


Va.—Chappell v. Trent, 19 S.E. 314, 
90 Va. 849; Tucker v. Sandidge, 8 S. 
E. 650, 85 Va. 546; Baldwin v. Bald- 
win, 81 Va. 405, 59 Am.R. 669; Nock 
v. Nock’s Ex’rs, 10 Gratt. (51 Va.)-106. 


W.Va.—McMechen vy. McMechen, 17 
W.Va. 683, 41 Am.R. 682. 


Eng.—Right vy. Price, 1 Dougl. 241, 
99 Reprint 157; Brown v. Skirrow, 
ars BP.3;. Jenner *v;, Kinch, 6b P.D: 

06. 


Ill.—Calkins v. Calkins, 75 N 
458, 108 Am.S.R. 233, 


Hummer, 12 B. 


Miss. 


aN a ha i v. Therriau, 17 N.B. 


16 Cunningham v. Cunningham, 
83 N.W. 58, 80 Minn. 180, 81 Am.S.R. 
256, 51 L.R.A. 642; Watson v. Pipes, 
32 Miss. 451; Violette v. Therriau, 
17 N.B. 389. 


“The condition and position of the 
testator when his will is attested and 
in reference to the act of signing by 
the witnesses, and their locality when 
signing, must be such that he has 
knowledge of what is going forward, 
and is mentally observant. of the 
specific act in progress.” Aikin v. 
Weckerly, 19 Mich. 482, 504. 


17. Chappell v. Trent, 19 S.E. 314, 
90 Va. 849. 


18. Ordnorff v. Hummer, 12 B.Mon. 
(Ky.) 619; Chappell v. Trent, 19 S.E. 
814, 90 Va. 849; Tucker v. Sandidge, 
8 S.E. 650, 85 Va. 546; Baldwin v. 
Baldwin, 81 Va. 405, 59 Am.R. 669; 
McMechen v. McMechen, 17 W.Va. 
683, 41 Am.R. 682; Jenner v. Ffinch, 
5 P.D. 106; Right v. Price, 1 Dougl. 
241, 99 Reprint 157. 


19. Chappell v. Trent, 19 S.E. 314, 
90 Va. 849. 


20. Healey v. Bartlett, 59 A. 617, 
73 N.H. 110, 6 Ann.Cas. 413 and note, 
10 Prob.Rep.Ann. 346. 


21. Ala.—Hill v. Barge, 
687. 


Ga.—Hamlin y. Fletcher, 64 Ga. 549; 
Lamb vy. Girtman, 33 Ga. 289; Brooks 
v. Duffell, 23 Ga. 441; Robinson v. 
King, 6 Ga. 539. 


Ill.—Walker v. Walker, 174 N.E. 
541, 342 Ill. 376; Quirk v. Pierson, 122 
N.E. 518, 287 Ill. 176; Witt v. Gardi- 
ner, 41 N.E. 781, 158 Ill. 176, 49 Am. 
Sake 5 0; 


Ky.—McKee v. McKee’s Ex’r, 160 
S.W. 261, 155 Ky. 738; Orndorff v. 
Hummer, 12 B.Mon. 619. 


Md.—Edelen v. Hardey’s Lessee, 7 
Harr.&J. 50, 16 Am.D. 292; Russell v. 
Falls, 3 Harr.&M. 457, 1 Am.D. 380. 


Mich.—Maynard v. Vinton, 26 N.W. 
401, 59 Mich. 139, 60 Am.R. 276; Aikin 
v. Weckerly, 19 Mich. 482. 


N.J.—Mandeville v. Parker, 31 N.J. 
Eq. 242. 


N.C.—In re Herring’s Will, 67 S.E. 
570,152, NG. 258, 


Philippine.—Nera v. 
Philippine 450. 


S.C.—Reynolds v. Reynolds, 28 S.C. 
ly. 2:58, 40 Am-D: 599: 


Va.—Neil v. Neil, 
Va.) 6. 


Wash.—In re Jones’ Estate, 172 P. 
206, 101 Wash. 128. 


Wis.—In re Wilm’s Estate, 196 N. 
W. 255, 182 Wis. 242; In re Downie’s 
Will, 42 Wis. 66. 


Eng.—Norton vy. Bazett, 3 Jur.N.S. 
1084; Carter v. Seaton, 85 L.T.Rep. 
N.S. 76; Eribe’v.) Tribe, 1° Rob. Hcel: 
775, 163 Reprint 1210. 


Alta.—Re Wozciechowiecz [1931] 4 
Dom.L.R. 585. 


[a] As otherwise expressed (1) 
“the object of the law will be com- 
pletely effected, and can only be effect- 
ed, by the testator’s being in such a 
situation in relation to the will and 
the witnesses, that he may, if he will, 
see, from that situation, both the will 
and the witnesses in the act of attes- 
tation.” Neil v. Neil, 1 Leigh (28 
Va.) 6, 28. (2) “He must be able to 
see the witnesses attest the will, or to 
speak with more precision, their rela- 
tive position to him, at the time they 
are subscribing their names as wit- 
nesses, must be such, that he may see 
them if he thinks proper to do so, and 


12 Ala. 


Rimando, 18 


1 Leigh (28 


satisfy himself by ocular demon- 
stration, that they are witnessing the 
very paper he designed to be his last 


will.” Hill v. Barge, 12 Ala. 687, 
696. 

22. Aikin v. Weckerly, 19 Mich. 
482; In re Downie’s Will, 42 Wis. 66. 


Signing in presence of blind testa- 
tor see infra § 377. 

23. Doe v. Manifold, 1 M.&S. 294, 
105 Reprint 110. And see cases supra 


note 22 

24. Walker v. Walker, 174 N.E. 
541, 342 Ill. 376; Quirk v. Pierson, 122 
N. E518, 287 TM) 176) Sny derive 
Steele, » 122) .N.E.. 520, 287. dll, 159; 
Drury v. Connell, 52 N.E. 368, 177 
Tl. 43. 

cea Ala.—Hill v. Barge, 12 Ala. 


Cal.—In re Dow’s Estate, 183 P. 794, 
181 Cal. 106; In re Offill’s Estate, 274 
P. 623, 96 Cal.App. 640. 


Colo.—In re Burnham’s Will, 134 P. 
254, 24 Colo.App. 131. 


D.C.—Bullock v. Morehouse, 57 App. 
D.C. 231. 19 (2d): 705: 


Ga.—Mullis v. Phillips, 111 S.E. 400, 
152 Ga. 811; Gordon v. Gilmer, 80 
S.E. 1007, 141 Ga. 347; Lamb v. Girt- 
man, 26 Ga. 625; Robinson v. King, 6 


Ga..539; Whittle v. Central of Geor- 
Seen R.Co., 14° S: He 11005519 GavApps 


Ill.— Walker v. Walker, 174 N.E. 
541, 342 Ill. 376; Kersey v. Lovell, 132 
N.H, 763, 299 Ill. 611; Thompson v. 
Karme, 108 N.E. 1001, 268 Ill, 168; 
Ellis v. Flannigan, 97 N.E. 696, 253 
Ill. 397; Ambre v. Weishar, 74 IIl. 
ree Gallagher v. Kilkeary, 29 Tl. App. 


Ind.—Turner v. Cook, 86 Ind. 129; 
pers v. Guard, 32 Ind. 408. 


y.—Savage v. Bulger, 76 S.W. 361, 
25 wr 763. 


' Md.—Brittingham v. Brittingham, 
127 A. 737, 147 Md. 153;  HWdelen vy; 
Hardey’s Lessee, 7 Harr.&J. Gales aks 
Am.D. 292; Russell v. Falls, 3 Harr.& 
M. 457, 1 Am.D. 380. 


Mass.—Hogan v. Grosvenor, 10 
Mete. 54, 43 Am.D. 414; Dewey v. 
Dewey, 1 Metc. 349, 35 Am.D. 367. 


Mich.—Bradford v. Vinton, 26 N.Ww. 
ba 59 Mich. 139, 60 Am.R. 276; Aikin 
. Weckerly, 19 Mich. 482. 


Minn.—In re Larson’s Estate, 170 N. 
W. 348, 141 Minn. 873; In re “Allen’s 
will, 25 Minn. 39. 
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equivalent and convertible terms.?® As was said in 
a well considered decision, “if actual sight were req- 
uisite . . if a man did but turn his back or 
look off, though literally present by being at the spot 
where the thing was done, the attestation would be 
invalid.?7 


Minority rule. A limited number of decisions 
have adopted a less stringent rule than that stated 
in the first paragraph of text of this section. In 
one decision it has been broadly held that, although 
the subscription is out of the testator’s line of vi- 
sion, it will be sufficient if done within a few feet 
from the testator and within his hearing, knowledge, 
and understanding.?® Others ho!d that the subserib- 
ing witnesses are regarded as subscribing in the tes- 
tator’s presence, if their position and that of the tes- 
tator, and their proximity to him, are such that, but 
for some physical infirmity which did not otherwise 
affect him, he could see or hear what they were do- 
ing, and if he knew and was conscious of and under- 
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[§ 369] (b) Signing in Same Room with Testa- 
tor or in Another Rocm or House—aa. In General. 
A subscription either in the same room where the 
testator is or in another room or house may be suffi- 
cient to satisfy the requirements of the statute.*” 
As the reason for requiring subscription to be in the 
presence of the testator is precisely the same wheth- 
er the subscription be in the same room or a different 
room, the law will apply the same test of presence 
to both cases.*! There is, however, this distine- 
tion between a subscription in the same room with 
the testator and a subscription in another room. 
The first is prima facie a subscription in the pres- 
ence of the testator,?? whereas, if the subscription 
is in another room, the presumption is that the wit- 
nesses did not subscribe in the presence of the tes- 
tator.?* But, in neither caseis the presumption con- 
clusive.** It is subject to rebuttal*® and must yield 
to proof.?* It is well settled that the signing of a 
will by witnesses in another room is sufficient if the 
testator sees or could see the witnesses sign if he 


stood what took place.?® 


Miss.—Walker v. Walker, 7 So. 491, 
67 Miss. 529; Watson v. Pipes, 32 
Miss. 451. 


Mo.—Spoonemore vy. Cables, 66 Mo. 
579: 


N.H.—Healey v. Bartlett, 59 A. 617, 
73 N.H. 110, 6 Ann.Cas. 413 and note, 
10 Prob.Rep.Ann. 346. 


N.J.—Campbell v. McGuiggan, 34 
A. 383; Ayers v. Ayers, 12 A. 621, 43 
N.J.Eq. 565; Mandeville v. Parker, 31 
N.J.Eq. 242. 


N.C.—In re Deyton’s Will, 99 S.K. 
424,177 N.C. 494; In re Cherry’s Will, 
79 SoH) 288, 164 N.C. 363; Umstead 
v. Bowling, 64 S.E. 368, 150 N.C. 507; 
Cornelius v. Cornelius, 52 N.C. 593; 
Bynum v. Bynum, 33 N.C. 632. 


Philippine—Nera v. Rimando, 18 
Philippine 450; Jaboneta v. Gustilo, 5 
Philippine 541. 

ee open v. Wheeler, 
bpd, 21 RL 583, 79'Am.S.R. 819; 


S.C.—Wright v. Lewis, 
Oiled Aa. 714. 


Va.—Baldwin v. Baldwin’s Ex’r, 81 
Va. 405, 59-Am.R. 669; Nock v. Nock’s 
Ex’rs, 10 Gratt>(51 Va.) 106. 


45 A. 


39): Cala; 


Wis.—Meurer’s Will, 44 Wis. 392, 
28 Am.R. 591. 
Eing.-Casson vy. Dade,, 1 Bro.Ch. 


99, 29 Reprint 1010; Hiccleston v. Pet- 
ty, Carth. 79, 90 Reprint 650; Doe 
v. Manifold, 1 M.&S. 294, 106 Reprint 
110; Davy v. Smith,’3 Salk. 395, 91 
Reprint 892; Shires v. Glascock, 2 
Salk. 688, 91 Reprint 584. 


N.B.—Violette v. Therriau, 17 N.B. 
389. 

N.S.—Carrigan v. Carrigan, 6 N.S. 8. 

26. Nock v. Nock’s Ex’rs, 10 Gratt. 
(51 Va.) 106. 

27. Bynum v. Bynum, 33 N.C. 632, 
637. 

23. Kitchell v. Bridgeman, 267 P. 
26, 126 Kan. 145. 


29. Raymond v. 
811, 178 Mass. 315; 


Waener, 59 N.E. 
Riggs v. Riggs, 


135 Mass. 238, 46 Am.R. 464. 

20. Robinson v. King, 6 Ga. 539; 
Walker v. Walker, 174 N.E. 541, 342 
Tll. 376; Quirk v. Pierson, 122 N.BE. 
518, 287 Il. 176; Watson v. Pipes, 
32 Miss. 451, 468; In re Bowling’s 


chooses to do so.37 


Will, 63 S.E. 368, 150. N.C. 507; By- 
num v. Bynum, 33 N.C. 632. And see 
cases infra notes 31, 37, 38. 


“In the meaning of the law, to be 
corporeally present, it is not indis- 
pensable that the testator and the 
witnesses should be in the same 
room, or even in the same house, 
where the attestation is made.” 
Watson vy. Pipes, supra. 


31. Reed v. Roberts, 26 Ga. 294, 71 


Am.D. 210; Neil v. Neil, 1 Leigh (28 

Va.) 6. 

hee Ala.—Hill vy. Barge, 12 Ala. 
Ky.—In re Howard’s Will, 5 T.B. 

Mon. 199, 17 Am.D. 60. 
Miss.—Watson vy. Pipes, 32 Miss. 


451. 


N.J.—Stewart v. Stewart, 40 A. 
438, 56 N.J.Eq. 761 [aff 68 ‘A. Te1G, 
57 N.J.Eq. 664]; Ayres v. Ayres, 13 
A. 621, 438 N.J.Eq. 565; Mandeville 


vy. Parker, 31 N.J.Eq. 242. 

Ao v. Bynum, 33 N.C. 
Va.—Neil v. Neil, 1 Leigh (28 

Va.) 5. 


33. Ga.—Lamb vy. Girtman, 33 Ga. 
289; Lamb v. Girtman, 26 Ga. 625. 


Md.—Edelen vy. Hardey’s Lessee, 
T Harr&J. 62, 16 Am.: 292. 


idise Wiateon v. Pipes, 32 Miss. 


N.J.—Mandeville vy. Parker, 31 N. 


J.Eq. 242 
Va.—Neil v. Neil, 1 Leigh (28 
Va.) 6. 


Eng.—Norton v. Bazett, Deane 259, 
164 Reprint 569. 


[a] Reason is that “in the absence 
of all proof, a man is presumed to be 
able to see what is done in the same 
room with him, and to be unable to 
see what is done in a different room.” 
Neil v. Neil, 1 Leigh (28 Va.) 6, 28. 


34. Hill v. Barge, 12 Ala. 687; 
Lamb v. Girtman, 26 Ga. 625; Bynum 
Vv. Bynum, 33 N.C. 632. 


35. Lamb vy. Girtman, 


26 Ga. 625. 


36. Watson v. Pipes, 32 Miss. 451; 
Neil v. Neil, 1. Leigh (28 Va.) 6. 
37. Jll—-Ambre v. Weishaar, 74 | 


The moment the range of vision 


T1l. 109; 
App. 41 


Pe en nea v. Guard, 32 Ind. 


Mass.—Raymond v. Wagner, 59 N. 
Hy Sid Sa Masso tos 


Minn.—In re Larson’s Estate, 
N.W. 348, 141 Minn. 373. 


N.C.—In re Deyton’s Will, 99 S.E. 
424, 177 N.C. 494; Bynum v. Bynum, 
33 N.C. 632; Graham vy. Graham, 32 
N-G. 219. : 


ReI.—Hopkins v. Wheeler, 45 A. 
551, 215 KR. 533, 79) AmiS RR. 8297 


pap lae hee v. Kilkeary, 29 Ill. 
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8.C.—Wright v. Lewis, 39 S.C.L. 
212, 55 Am.D. 714. 
Va.—Nock v. Nock’s Ex’rs, 10 


Gratt. (51 Va.) 106. 


Wis.—In re Meurer’s 
392, 400, 28 Am.R. 591. 


Eng.—In re Trimnell, 11 Jur.N.S. 
248; Davy v. Smith, 3 Salk. 395, 91 
Reprint 892; Shires v. Glascock, 2 
Salk. 688, 91 Reprint 584. 


“The fact that the witnesses sub- 
scribed in an adjoining room, and 
not in the room where the testator 
was, is wholly immaterial, so that it 
appears it was done in his view.” In 
re Meurer’s Will, supra. 


[a] Rule applied.—(1) Where, im- 
mediately after the testatrix signed, 
the witnesses subscribed their names 
in a room adjoining that in which 
testatrix lay in bed, and but a few 
feet from her, and her view was un- 
obstructed, and the signing by the 
witnesses could be plainly seen by 
her, it sufficiently appeared that the 
witnesses subscribed in her presence, 
whether or not she actually saw them. 
In re Larson’s Estate, 170 N.W. 348, 
141 Minn. 373. (2) Where a will hav- 
ing been read to the testator and 
signed by him in bed, in the presence 
of the attesting witnesses, was then 
taken to an adjoining room and there 
signed by the witnesses where the 
testator remaining in bed, might have 
seen the signing through an open 
doorway between the apartments; it 
was held that the attestation was “in 
the presence of” the testator. Mc- 
Elfresh v. Guard, 32 Ind. 408. 


[b] Signing on gallery connected 
with room.—Where the witnesses 
signed on a gallery connected with 


Will, 44 Wis. 


For later cases, developments and changes in the law see Annotations, same title and section numper. 
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becomes unobstructed, the distinction between the 
same room and different rooms ceases; the partition 
wall is broken down, and the two rooms are turned 
into one.*& On the other hand if the signing in an 
another room is outside of the testator’s range of 
vision, it is not signed in the presence of the tes- 
tator and is insufficient,®® especially where the tes- 
tator had no knowledge that the witnesses were sign- 
ing the will.*° 


[§ 370] bb. Clandestine Signing. Although the 
will is signed in the same room, it is not signed in 
the testator’s presence if the signing is done in a 
clandestine and fraudulent manner.‘ 


[§ 371] (c) Testator in Conveyance near House 
in Which Will Is Signed. It has been held that 
where a testatrix sat in her conveyance near the 
window of an attorney’s office in which the witness- 
es subscribed their names to her will and she could, 
by looking in that direction, have seen the act of 


‘subscription, the will was signed in her presence.*? 
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sary to enable her to see the witnesses sign, the will 
was not signed in her presence.*? 


[§ 372] (d) Effort or Change of Position Neces- 
sary To See Subscription—aa. In General. Deci- 
sions relating to the matters which will now be con- 
sidered are greatly lacking in harmony, and decisions 
even in the same jurisdiction are sometimes con- 
flicting. In some decisions it is either held or said 
without qualification that, in order to satisfy the 
statutory requirement that a will be signed by the 
witnesses in the presence of the testator, it is indis- 
pensable that he shall be able, “without effort and 
without change of position,’ to see the act of sign- 
ing** and that it is of no consequence that he was 
physically able to change his position so as to see the 
act of signing.*® In other decisions it has been held 
or said that a will is subscribed in a testator’s pres- 
ence where by moderate effort on his part, or without 
any material change of position, he could have seen 
the act of signing, and had the physical eapacity to 


But if a change of position on her 


@ room where testator lay by a lob- 
by having glass doors, the will was 
signed in the presence of the testator 
where he could see them sign by look- 
ing through the lobby, the doors of 
which were open. Eccleston v. Pet- 
ty, Carth. 79, 90 Reprint 650. 


38. Nock v. Nock’s Ex’rs,.10 Gratt. 
(51 Va.) 106, 120. 


39. Ga.—lLamb v. Girtman, 33 Ga. 
289. 


Tll.— Witt v. Gardiner, 41 N.E. 781, 
158 Ill. 176, 49 Am.S.R. 150. 


Ky.—McKee v. McKee’s Ex’r, 160 
S.W. 261, 155 Ky. 738. 


Md.—Edelen v. Hardey’s Lessee, 7 
Harr.&J. 61, 16 Am.D. 292. 


Mass.—Mendell v. Dunbar, 47 N.E. 
402, 169 Mass. 74, 61 Am.S.R. 277; 
Boldry v. Parris, 2 Cush. 433. 


N.J.—Mandeville v. Parker, 31 N. 
J.Eq. 242. 


Philippine.—Nera y. Rimando, 18 
Philippine 450. 


Wis.—In re Wilm’s Estate, 196 N. 
W. 255, 182 Wis. 242; In re Downie’s 
Will, 42 Wis. 66. 


Eng.—Jenner v. Ffinch, 5 P.D. 106; 
Tod v. Winchelsea, 2 C.&P. 488, 172 Re- 


print 221; In re Coiman, 3 Curt.Eccl. 
118, 163 Reprint 674; Norton v. Ba- 
zett, Deane 259, 164 Reprint 569; 


Carter v. Seaton, 85 L.T.Rep.N.S. 76; 
Wright v. Manifold, 1 M.&S. 294, 105 
Reprint 110. 


[a] Rule applied: (1) Where at 
the time of signing the line of vision 
from the witness to the testator is 
necessarily impeded by a curtain sep- 
arating the two rooms. Nera v. Ri- 
mando, 18 Philippine 450. (2) Where 
two of three witnesses to a will, when 
signing it as such, being ina different 
room from the testatrix, and not in 
her presence, view, or hearing, al- 
though in a room connected by an in- 
termediate room with that in which 
she was hying. Boldry v. Parris, 2 
Cush. (Mass.) 433. (3) Where a per- 
son who was ill in bed, and unable to 
leave it, signed his will in the pres- 
ence of the subscribing witnesses, 
who thereupon withdrew to another 
room in the house, no part of which 
was visible from any part of the 
room where the testator remained, 
and there subscribed as witnesses. 
They then returned to the presence 
of the testator, and one of them, with 


part was neces- | make the effort 


the assent of the others, said that 
they had signed his will, and showed 
him the signature, and he assented 
thereto. Mendell v. Dunbar, 47 N.E. 
402, 169 Mass. 402, 61 Am.S.R. 277. 
(4) Where the testator executed his 
will in his bedroom, but could not 
hear ordinary conversations in the 
kitchen, nor see what was being done 
on the kitchen table from any point in 
the bedroom, attestation in the kitch- 
en was not within the_ testator’s 
“presence.’”’ In re Wilm’s Estate, 196 
N.W. 255, 182 Wis. 242. 


40. Jenner v. Ffinch, 5 P.D. 106. 


41. Ambre y. Weishaar, 74 Ill. 109; 
Bynum vy. Bynum, 33 N.C. 632; Long- 
ford v. Eyre, 1 P.Wms. 740, 24 Re- 
print 593. 


42. Casson v. Dade, 1 Bro.Ch. 99, 
28 Reprint 1010. 


43. Walker v. Walker, 174 N.E. 
541, 342 Ill. 376 [rev 256 Ill.App. 218]. 


44. Ga.—Reed v. Roberts, 26 Ga. 
294, 71 Am.D. 210; Brooks v. Duffell, 
23 Ga. 441. See Hamlin v. Fletcher, 
64 Ga. 549, 554 (where it was said: 
“His position must be such as to en- 
able him without change of situation 
—not position—to see the witnesses 
subscribing the will by looking in 
that direction, and bringing within 
the scope of his vision the factum of 
the attestation;’”” what is meant by 
this statement is not clear, as the 
words “situation” and “position” are 
used by lexicographers as synony- 
mous terms). 


Ill.—Walker v. Walker, 174 N.E. 
541, 342 Ill. 376 [rev 256 Ill.App. 218]; 
Clarkson v. Kirtright, 126 N.E. 541, 
291 Ill. 609; Quirk v. Pierson, 122 N. 
E. 518, 287 Ill. 176; Snyder v. Steele, 
122 N.E. 520, 287 Ill. 159. 


Philippine.—Nera vy. Rimando, 18 
Philippine 450; Jaboneta vy. Gustilo, 
5 Philippine 541. 


S.cC.—Reynolds v. aang 
C.L. 236, 40 Am.D. 599 


Eng.—Norton y. Bazett, Deane 259, 
164 Reprint 569. 


See Moore v. Moore, 8 Gratt. (49 
Va.) 307 (where the court was equal- 
ly divided on the question). 


“Nothing will constitute a ‘pres- 
ence,’ within the meaning of the stat- 
ute, unless the testator can from his 
actual position see the act of attes- 
tation.’’ Drury v. Connell, 52 N.E. 43, 


28 S. 


or change of position,*® “where he 


47, 177 Ill. 48. 


[a] Where door shutter inter- 
vened between testator and witness- 
es, at the time when the witnesses 
subscribed the will, making it im- 
possible for him to see them without 
changing his place, which he did not 
do, the will was not subscribed in his 
yee pepee: Brooks vy. Duffell, 23 Ga. 


45. Reynolds v. Reynolds, 28 S.C. 
L. 253, 40 Am.D. 599 (it was shown in 
this case that testator could not, as 
he lay in his bed, have seen the wit- 
nesses subscribe but if he had arisen 
from his posture and sat on the side 
anywhere from the center to the foot 
of the bed he might have seen them 
au unt he had strength enough to 

Oo SO). 


46. Ala.—Hill v. Barge, 
687. 


Md.—Brittingham v. Brittingham, 
127 A. 737, 147 Md. 153. 


Mass.—Raymond v. Wagner, 59 N. 
E. 811, 178 Mass. 315. 


Miss.—Walker v. Walker, 7 So. 491, 
67 Miss. 529. 


N.H.—Healey v. Bartlett, 59 A. 617, 
3) N. He 1105 6 eAnniCas waists 10 Prob. 
Rep.Ann. 346. 


N.C.—Burney vy. Allen, 34 S.E. 500, 


12) eAlas 


125 N.C. 314, 74 Am.S.R. 6387; Corne- 
lius v. Cornelius, 52 N.C. 593. 
S.C.—Wright v. Lewis, 39 S.C.L. 


212, 55 Am.D. 714. 


Wis.—In re Meurer’s Will, 44 Wis. 
393,28 Am.R. 591. 


Eng.—Davy v. Smith, 3 Salk. 395, 91 
Reprint 892. 


[a] Rule applied.—Where the tes- 
tator, being in ordinary health, signed 
his will in a piazza, and then surren- 
dered his seat to the witnesses to 
sign, and stepped into the door of the 
adjoining room and remained, but 
could see the signing if standing in 
or near the door or walking about 
the room or by taking a step or two 
from the place where the witnesses 
afterward found him sitting, and 
could hear all that passed, the will 
was signed in his presence. Wright 
v. Lewis, 39 S.C.L. 212, 55 Am.D. 74, 


[b] Turning head.—If the testa- 
tor could have seen the witness sign 
the will merely by turning his head 
and had the physical ability to do so, 
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had the physical ability to change his position and 
by doing so could have seen the proceeding,”** or 
where “some change in the testator’s posture is req- 
uisite to bring the action of the witnesses within 
the scope of his vision, and such movement is not 
prevented by his physical infirmity, but is caused 
by an indisposition or indifference on his part to take 
visual notice of the proceeding.” 


[§ 373] bb. Physical Incapacity To Change Po- 
sition. The weight of authority is to the effect that 
whether the signing be in the same room or in anoth- 
er room, if it is impossible for the testator to see 
the witnesses sign the will without changing his po- 
sition and he is physically incapable of doing so with- 
out assistance, and on this account he does not see 
the witnesses subscribe, the will is not witnessed in 
his presence,*® and the fact that the testator might 
have caused himself to be moved into a position 
where he might have seen the witnesses subscribe 
does not affect the operation of this rule;*° and the 
rule has been extended to cases where the testator, 
although physically capable of changing his position 
so as to see the witnesses sign the will, could not 
’ do so without endangering his life and disobeying 
the instructions of his physician.>! Nevertheless it 
has been held that, notwithstanding the testator’s 
physical incapacity to change his position so that 
he may see the witnesses sign the will, it will be 


the statutory requirements are satis- 
fied. Hill v. Barge, 12 Ala. 687; Am- 


bre v. Weishaar, 74 Ill. 109; Britting- aD TASTER bo 
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1 Rob.Eccl. 775, 168 Reprint 1210. 
Alta.—In re Wozciechowiecz, [1931] 


[§§ 3792-375 


considered as signed in his presence where it is sign- 
ed within his line of vision, if he had been able to 
look, a few feet from him and where he could hear all 
that was said and knew and understood all that was. 
done.®?. It has similarly been held that a will is 
attested in the presence of the testator if he under- 
stood and was conscious of what the witnesses were 
doing when they signed the will and could, if it. 
had not been for his physical infirmities, readily have 
changed his position so that he could have seen and. 
heard what they were doing when they wrote their 
names, if he had been so disposed.®? These deci-. 
sions place all physical infirmities of such a nature 
as will prevent the testator from changing his po-. 
sition on the same footing as blindnéss.®+ 


[§ 374] (e) Change of Position Necessary To 
Avoid Seeing Subscription. «Obviously, a will is 
subscribed in the presence of the testator where 
he is so situated that he is obliged to see the wit- 
nesses sign unless he closes his eyes or changes his. 
position by turning his head away.®® 


[§ 375] (f) Subsequent Acknowledgment of Signa- 
ture in Testator’s Presence. It has very generally 
been held that statutes requiring wills to be subserib- 
ed by the witnesses in the presence of the testator are 
not satisfied by their signing the will outside of his 
presence and subsequently acknowledging their sig- 
natures in his presence,*® although this is done with 


testation.’”’ Neil v. Neil, supra. 


51. Jones v. Tuck, 48 N.C. 202. 
See Witt v. Gardiner, 41 N.B. 781, 158 


ere 


ham v. Brittingham, 127 A. 737, 147 
Md. 153; Walker vy. Walker, 7 So. 491, 
67 Miss. 529; Burney y. Allen, 34 S. 
FE. 500, 125 N.C. 314, 74 Am.S.R. 637; 
Cornelius y. Cornelius, 52 N.C. 593. 


{c] Raising up sligitly—Where 
the testator was in such a position 
that by raising himself slightly he 
could see the witnesses sign in a 
room separated by an entry, the will 
was subscribed in his presence. Ray- 
mond vy. Wagner, 59 N.E. 811, 178 
‘Mass. 315. 


[d] Withdrawing bed curtains.— 
If the witnesses subscribed their 
names in the same room where the 
testator lay, although the bed cur- 
tains were drawn close, this was a 
sufficient signing in his presence if 
he was physically able to withdraw 
the curtains and see what was being 
done, although he did not do so. 
Davy v. Smith, 3 Salk. 395, 91 Reprint 
892. See also as probably sustain- 
ing this view Newton vy. Clark, 2 Curt. 
Eecl. 320, 163 Reprint 425. 


47. Watson vy. Pipes, 32 Miss. 451 
[quot Walker v. Walker, 7 So. 491, 67 
Miss. 529, 534]. 


48. Aikin v. Weckerly, 19 Mich. 
482, 504 [quot Maynard vy. Vinton, 26 
N.W. 401, 59 Mich. 139, 149, 60 Am. 
R. 276]. 

49. Ga.—Gordon v. Gilmore, 80 S. 
E. 1007, 141 Ga. 347; Reed v. Roberts, 
26 Ga. 294, 71 Am.D. 210. 

Mich.—Maynard v. Vinton, 26 N.W. 
401, 59 Mich. 139, 149, 60 Am.R. 276; 
Aikin v. Weckerly, 19 Mich. 482, 505. 

N.C.—Burney v. Allen, 34 S.E. 500, 
125 N.C. 314, 74 Am.S.R. 637. 


Va.—Neil v. Neil, 1 Leigh (28 Va.) 
6. 


Eng.—In re Colman, 3 Curt.Eccl. 
118, 163 Reprint 674; Tribe v. Tribe, 


<7 en, . the testator’s ability to 
see the witnesses subscribe is de- 
pendent upon his ability to make the 
requisite movement, then if his ail- 
ment so operates upon him as to pre- 
vent this movement, and on this ac- 
count he does not see the witnesses 
subscribe, the will is not witnessed 
in his presence.” Aikin v. Weckerly, 
oan [quot Maynard v. Vinton, su- 
pra]. 


[a] Thus (1) where the testator, 
being incapable of moving himself, 
was placed after he had signed the 
will with his face to the wall and his 
back to the witnesses when they sub- 
scribed the will, so that, although in 
the same room with the witnesses, 
he did not, and could not by the ex- 
ercise of any power which he pos- 
sessed, have seen the witnesses sub- 
scribe the will, although in the same 
room with him, they were not with- 
in the scope of his vision, and the 
will was not signed in his presence. 
Neil v. Neil, 1 Leigh (28 Va.) 6. (2) 
Where a will was signed by attesting 
witnesses in the same room where the 
testatrix lay in bed with the curtains 
closed and her back to the attesting 
witnesses and it was shown that she 
was physically incapable of turning 
herself so as to have drawn aside 
the curtains, the will was not signed 
in her presence. Tribe v. Tribe, 1 
Rob.Eccel. 774, 163 Reprint 1210. (3) 
For decision where subscription was 
held sufficient because testatrix had 
the physical ability to withdraw the 
curtains see supra § 372 note 46 [d]. 


; Oe Neil v. Neil, 1 Leigh (28 Va.) 


“A power of that sort exists in 
every case: in every case, the tes- 
tator may cause his own situation, 
or that of the witnesses, to be so 
changed as that he may see the at- 


Ill. 176, 49 Am.S.R. 150 (where it was: 
further said that it would be doubt- 
ful that the signing would satisfy the 
requirements of the statute even if 
the testator had been in good health). 


52. Riggs v. Riggs, 135 Mass. 238, 
46 Am.R. 464. See also as systaining- 
this doctrine Raymond v. W4agner, 59 
N.E. 811, 178 Mags. 315. 


53. Healey v. Bartlett, 59 A. 617, 
73 N.H. 110, 112, 6 Ann.Cas. 418, 10: 
Prob.Rep.Ann. 346. 


“When a testator is deprived of the 
use of any of his faculties by mere- 
physical infirmities, the test to de- 
termine whether his will is attested’ 
in his presence is to inquire whether 
he was conscious of the presence of: 
the witnesses and understood what 
they were doing when they wrote 
their names, and could also, if it had 
not been for his physical’ infirmities, 
readily have seen and heard what 
they were doing, if he had been so 
disposed.” Healey vy. Bartlett, supra. 


54. See infra § 377. 


55. Baldwin v. Baldwin’s Ex’r, 8L 
Va. 405, 59 Am.R. 669. 


Pt, Ga.—Lamb vy. Girtman, 33 Ga.. 


Ill.— Calkins yv. Calkins, 75 N.E. 182,. 
216 Ill. 458, 108 Am.S.R. 233, 1 L.R.A. 
Sig 393 and note, 11 Prob.Rep.Ann.. 
194. 


Ind.—Reed vy. Watson, 27 Ind. 443. 


Md.—Edelin v. Hardey, 7 Harr.&J. 
50, 16 Am.D. 292. 


Mass.—Mendell v. Dunbar, 47 N.E. 
402, 169 Mass. 74, 61 Am SiR. 27i3 
Chase v. Kittredge, 11 Allen 49, 87 
Am.D. 687. 


cet ry g v. Matlack, 17 N.J.Law- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the testator’s assent and approval,5? and passing 
over a signature with a dry pen is not a signing in 
the presence of the testator, but amounts to no more 
than an acknowledgment of the signature, and is in- 
sufficient.°* In contradiction of the foregoing views 
it has been held that a recognition to the testator 
by the witnesses of their signatures immediately aft- 
er subscription is a substantial and satisfactory 
complianee with the requirements of the statute,°® 
and in other jurisdictions that where the act of sign- 
ing by the witnesses was within the hearing, knowl- 
edge, and understanding of the testator, although not 
within his sight, and in addition thereto there was 
an acknowledgment of their signatures by the wit- 
nesses, assented to and approved by the testator, the 
subseription was in the presence of the testator,®° 
the conclusions reached in these decisions being bas- 
ed mainly on the ground of the acknowledgment of 
their signatures by the witnesses assented to and 
approved by the testator. 


[§ 376] (g) What Testator Must See or Be Able 
To See. In numerous decisions it is held or stated 
without qualification that the testator must see or 
be able to see the witnesses in the act of subserib- 
ing the will,® in order that he may satisfy himself by 
ocular demonstration that they are witnessing the 
very paper he designed to be his last will;®? and in 
applying this principle it was held that a will was 
not signed in the presence of the testator where the 
testator could have seen only the backs of the wit- 
nesses as they sat writing but could not have seen 
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their faces, arms, or hands or the paper on which 
they wrote.°* On the other hand, it has been held 
that where the testator can see enough of the act of 
signing to know that the witnesses and the will are 
in his presence and that the former are signing their 
names as witnesses, the statutory requirement is suf- 
ficiently complied with, although the bodies of the 
witnesses, when the signing is done, are between the 
testator and the table, so that he cannot see the pen 
nor the letters traced by it, nor probably, the hand 
that held the pen.°* And a similar conclusion has 
been reached where it was held that if the witnesses 
were in the range of the testator’s vision, the will 
will be considered as having been signed in his pres- 
ence, although the testator could not see their fore- 
arms and writing hands, and the paper itself.°® 
It also has been held that the statutory requirement 
is sufficiently complied with where the testator could 
see the motion of the pen on the paper, although he 
could not distinguish the letters the pen was form- 
ing. °° 


[§ 377] (h) Signing in Presence of Blind Testa- 
tor. The courts are not in agreement as to what 
constitutes a signing by witnesses in the presence of 
a testator who is blind. Some decisions hold that 
the statutes providing that wills shall be subserib- 
ed in the presence of the testator require neither 
more nor less in the case of a blind testator than 
of one who can see,°? and that a will is signed in 
the presence of a testator who is blind where he 
could have seen the same had he not been blind;®§ 


N.C.—Ragland v. Huntingdon, 23 


N.C. 561. 


R.I.—Pawtucket v. Ballou, 23 A. 43, 
15 R.I. 58, 2 Am.S.R. 868. 


Wis.—In re Downie’s Will, 42 Wis. 
66. 


Eng.—Moore v. King, 3 Curt.Eccl. 
243, 163 Reprint 716; Hindmarsh v. 
Charlton, 8 H.L.Cas. 160, 11 Reprint 
388; Playne v. Scriven, 1 Rob.Eccl. 
772, 163 Reprint 1209;. Betts v. Gan- 
nell, 19 T.L.R. 304. 


57. Edelin v. Hardey, 
(Md.) 50, 16 Am.D. 292; Mendell v. 
Dunbar, 47 N.E. 402, 169 Mass. 74, 
61 Am.S.R. 277; Chase v. Kittredge, 
11 Allen (Mass.) 49, 87 Am.D. 687; 
Ragland v. Huntingdon, 23 N.C. 561; 
In re Downie’s Will, 42 Wis. 66. 


58. Playne v. Scriven, 1 Rob.Eccl. 
772, 163 Reprint 1209. See Catlett v. 
Satterfield, 251 S.W. 659, 199 Ky. 617 
(where a will was defectively execut- 
ed because one of the witnesses sign- 
ed out of the presence of the testa- 
trix, proof that on a subsequent oc- 
casion the testatrix inquired of that 
witness if he had brought ‘the pa- 
per,” to which he replied he had 
not, but that he had signed it and 
put it in his safe, did not shov4 a 
ratification of the will by the testa- 
trix). 


59. Sturdivant. v. 
Gratt. (51 Va.) 57. 


[a] In support of this view it was 
said: ‘A recognition by the witness- 
es requested by the testator to attest 
his will, of their signatures written 
upon the instrument, as those of the 
subscribing witnesses, which recog- 
nition and acknowledgment is made 
by the witnesses within the reach of 
his arms, and in point of time imme- 
diately or within a minute or two 
after they had subscribed their 
numes, though for the sake of con- 


7 Harr.&J. 


Birchett, 10 


| 


venience, in a different room, the tes- 
tator having immediately before ex- 
ecuted it as his will, after having 
heard its provisions read article by 
article, and approved them all, will 
furnish as perfect and complete a 
security against the frauds and im- 
position sought to be guarded against 
by the statute, as the actual manual 
operation of writing their names by 
the witnesses under the very eyes of 
the testator.” Sturdivant v. Birch- 
ett, 10 Gratt: (SL) Vat) 67, 71: 


_[b] Tlustration.—Where for con- 
venience the witnesses took the will 
into another room out of the vision 
of the testator and there subscribed 
their names to the paper as witness- 
es and immediately returned to the 
testator and pointed out their names 
and acknowledged them, there is a 
recognition of the attestation by the 
witnesses and a substantial subscrib- 
ing of their names as witnesses in 
his presence. Sturdivant vy. Birch- 
ett, 10 Gratt. (51 Va.) 67. 


60. Cook v. Winchester, 46 N.W. 
106, 81 Mich. 581, 8 L.R.A. 822 and 
note [foll Cunningham y. Cunning- 
ham, 83 N.W. 58, 80 Minn. 180, 81 Am. 
SR. 256,61 LRA 642, 5 Prob. Rep. 
Ann, 440]. 


eed Ala.—Hill vy. Barge, 12 Ala. 
Ga.—Reed v. Roberts, 26 Ga. 294, 


300, 71 Am.D. 210; 
6 Ga. 539. 


Ill.—Drury v. Connell, 52 N.E. 43, 
Wel Memb Zee 


N.C.—Burney v. Allen, 34 S.E. 500, 
125 N.C. 314, 74 Am-S:R. 637, 5 Prob. 
Rep.Ann. 281; Graham v. Graham, 32 
INSCr 29. 


Eng.—Doe v. Manifold, 1 M.&S. 294, 
105 Reprint 110. 


“The object of the law can only be 
effectuated when the testator is so 


Robinson v. King, 


Situated, both as to the will and the 
witnesses, that he may, if he choose, 
see both, in the act of attestation.” 
Reed v. Roberts, supra. 


62. Hill v. Barge, 12 Ala. 687. 
aoe Graham vy. Graham, 32 N.C. 


64. In re Tobin, 63 N.E. 1021, 196 
Ill. 484 [expl and lim Drury v. Con- 
nell, 52 N.E. 48, 177 Tile 43]. 


65. Nock v. Nock’s Ex’rs, 10 Gratt. 
(61 Vian) LOG daa. 


“The statute says nothing about 
forearms, or writing hands, or seeing 
the will itself. It requires the wit- 
nesses to subscribe their names in the 
testator’s presence. He cannot, in the 
nature of things, see their whole per- 
sons at the same time. They are in 
his presence, whether their backs or 
their faces be towards him. And if, 
being in his presence, they subscribe 
their names, the statute is literally 
complied with. There is not even a 
slip of form, and the attestation is 
good. If he does not choose to see, 
when he can so easily see, the fore- 
arms and writing itself, and when he 
sees and hears that the attestation is 
going on, it is the same thing as if 
he had actually seen them.” Nock vy. 
Nock’s Ex’rs, supra. 


66. Ayres v. Ayres, 12 A. 621, 48 
N.J.Eq. 565. 


67... Welch vs Kirby,255) (Re45ie 
166 C.C.A. 527 [cert den 39 S.Ct. 386, 
249 U.S. 612, 63 L.Ed. 801]. 


68. Welch v. Kirby, supra; In re 
ee 1 Rob.Eccl. 278, 163 Reprint 


[a] In support of this view it was 
said: “It may be considered that at 
best all that the testator could know 
by ear would be that some one was 
writing something upon some paper 
near him; that the writing of a signa- 
ture involves little or no sound; that 
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and that too, although the will was signed in an- 
other room across a landing or passage, 
room connected by an open archway with the room 
And in one decision 
it was held that a signing of the will in the same 
room with the testator was signing in his pres- 
ence and satisfied the requirements of the statute." 
Other decisions formulate a stricter rule, and it is 
either held or said that if the testator is blind the 
superintending control, which in other cases is exer- 
cised by sight, must be transferred to the other sens- 
es by means of which he must be made sensible that 
the witnesses subscribed the will in his presence.*? 
But if this requirement is satisfied the will will be 
considered as having been subscribed in his pres- 


occupied by the testator.’° 


ence.*3 


[§ 378] i. Signing by Witnesses in Presence of 


ordinarily careful people would rare- 
ly think to witness or sign wills so 
close to the testator’s ear as to re- 
move all doubt as to his having heard 
it, and few such testators would think 
to require such; that most wills are 
made in middle or advanced life, when 
the hearing is naturally often defec- 
tive. The Legislature’s object was 
to protect testators in disposing of 
their property, not to make it impos- 
sible or precarious for them to at- 
tempt to do so. In our judgment, the 
rule for a blind testator is the same 
as that which would be applied to him 
if he had sight.” Welch v. Kirby, 255 
BH 451, 456, 166 C.C.A.2527 Eeert den 
39 nee 886, 249 U.S. 612, 63 L.Ed. 
801]. 


63. In re Piercy, 1 Rob.Eccl. 278, 
163 Reprint 1038. 


70. Welch v. Kirby, 255 F. 451, 166 
CCA, 527 [cert den 39 S.Ct. 386, 249 


U.S. 612, 63 L.Ed. 801]. 

71. Boyd v. Cook, 3 Leigh (30 Va.) 
32. 

72. In re Allred’s Will, 86. S.E; 


LOTT O N.C. 5385 7. RALLOL6C (946; 
Ann.Cas.1916D 788; Ray v. Hill, 34 
S.C.L. 297, 49 Am.D. 647; Reynolds v. 
Reynolds, 28 S.C.L. 253, 40 Am.D. 
59s 


73. Calkins v. Calkins, 75 N.E. 182, 
216 Ill. 458, 108 Am.S.R. 233, 1 L.R.A. 
N.S. 393; In re Allred’s Will, 86 S.E. 
10475 170 N.C) 153, L.R.A1916C 946, 
Ann.Cas.1916D 788; Ray v. Hill, 34 
S.C.L. 302, 49 Am.D. 647. See Riggs 
v. Riggs, 135 Mass. 238, 241, 46 Am. 
R. 464 (“in cases where he has lost or 
cannot use his sense of sight, if his 
mind and hearing are not affected, if 
he is sensible of what is being done, 
if the witnesses subscribe in the same 
room, or in such close proximity as to 
be within the line of vision of one 
in his position who could see, and 
within his hearing, they subscribe in 
his presence; and the will, if other- 
wise duly executed, is valid’). 


[a] Thus a will will be considered 
as having been signed in the presence 
of a testator who is blind where the 
witnesses were only a few feet from 
him and he had the opportunity of 
knowing that they were signing the 
will by the sense of hearing. In re 
Allred’s Will, 86 S.E. 1047, 170 N.C. 
153, L.R.A.1916C 946, Ann.Cas.1916D 
788. 


74. 
736, 


Ala.—Ritchey v. Jones, 97 So. 
210 Ala. 204; Moore v. Spier, 


80 Ala. 120; Woodcock v. McDonald, 
30 Ala. 411; Hoffman v. Hoffman, 26 
Ala. 535. 


Ark.—Rogers v. Diamond, 13 Ark. 
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quire it.74 


and could have 


[§§ 377-378 


It is not necessary that the attesting 
witnesses should subscribe their names in the pres- 
ence of each other where the statute does not re- 
Nevertheless, the statutes of some ju- 
risdictions expressly require that the wil! shall be 
subseribed by the attesting witnesses in the pres- 
ence of each other, and if this requirement is not 
complied with, the will is void.7® 
necessary that all the attesting witnesses should ac- 
tually see each other sign the will, but it will be 
sufficient that they have the opportunity to do so 


However, it is not 


seen each other sign if they had 


looked. in the direction where the act of signing was 
being performed ;‘* but this much is necessary, and 
if one of the witnesses was in another room where his 


vision was necessarily impeded by a curtain, the 


474. 


Cal.—In re Dow’s Estate, 
794, 181 Cal. 106. 

Conn.—Lane’s Appeal, 17 A. 926, 57 
Conn. 182, 14 Am.S.R. 94, 4 L.R.A. 45; 
Gaylor’s Appeal, 43 Conn. 82. 

D.C.—Notes v. Doyle, 32 App.D.C. 
413; In re Porter’s Will, 20 D.C. 
493 [rev on other grounds 16 S.Ct. 
871, 162 U.S. 478, 40 L.Ed. 1044]. 

Ga.—Webb vy. Fleming, 30 Ga 808, 
76 Am.D. 675. 


Ill. Heavner v. Heavner, 174 N.E. 


183: Es 


413, 342 Ill. 321; Hoover v. Keller, 
LANE h6S,.. Sool alle 2 6 eam Ona eave 
Wismar, 141 N.H: 766, 310 Tl. 262; 


Jenkins v. White, “131 N.E. 634, 298 
Ill. 502; Chandler vy. Fisher, 125 N.E. 
3824, 290 Ill. 440; Rupp v. Jones, 124 
N.E. 560, 289 Ill. 596; Flinn v. Owen, 
Ga sip kile 


{nd.—Johnson v. Johnson, 7 N.E. 
201, 106 Ind. 475, 55 Am.R. 762. 


Iowa.—In re Bybee’s Estate, 160 
N.W. 900, 179 Iowa 1089; In re Hull’s 
Will, 89 N.W. 979, 117 Iowa 738. 


Ky.—Northeutt v. Patterson, 24 S. 
Waza) 9025 233) Kya 236. Catlettuw: 
Satterfield, 251 S.W. 659, 199 Ky. 617; 
Grubbs v. Marshall, 13 S.W. 447, 11 
Ky.L. 870. 


Me.—In re Goodridge, 111 A 
119 Me. 871. 


Md.—Woodstock College of Balti- 
more County v. Hankey, 99 A. 962, 129 
ae 675; Moale v. Cutting, 59 Md. 
10. 


Mass.—ChaSse v. Kittredge, 11 Allen 
49, 87 Am.D. 687; Ela v. Edwards, 16 


425, 


Gray 91; Hogan vy. Grosvenor, 10 

Mete. 54, 48 Am.D. 414; Dewey v. 

Dewey, 1 Metc. 349, 35 Am.D. 367. 
Mich.—In re Thomas’ Estate, 220 


N.W. 764, 243 Mich. 566. 


Minn.—In re Gates’ Estate, 183 N. 
W. 958, 149 Minn. 391. 


Mo.—Grimm y. Tittman, 20 S.W. 
664, 113 Mo. 56; Cravens v. Faulconer, 
25 Mo. 19 


N.H.—_Welch v. Adams, 1 A. 1, 63 
N.H. 344, 56 Am.R. 521. 


N.J.—In re Clark’s Will, 52 A. 222; 
In re Cook’s Estate, 166 A. 32, 113 N. 
J.Eq. 225. 


N.Y.—Willis v. Mott, 36 N.Y. 486, 
2 Transcr.A. 61; Hoysradt v. King- 
man, 22 N.Y. 372; In re Van Derzee’s 
Will, 208 N.Y.S. 687, 124 Misc. 539; 
Matter of Engler, 107 N.Y.S. 222, 56 
Misc. 220; Matter of Difenthaler, 80 
NENA 1121, 39 Misc. 765; Matter of 
Carey, 36 N.Y.S. 817, 14’ Misc. 490; 


statutory requirement is not-satisfied.77 


In“re™>Potter’s. Will, 12 N-¥:S) 2055 
Phillips v. Phillips, 1 How.Pr.N.S. 291 
[aff 98 N.Y. 267]; Matter of Bogert’s 
Hstate, 67. How.Pry (313) 74S Novaeiy. 
Proc. 4415°2° Dem: “17 [aft (GU NeYaC@ive 
Proc. 128, 33 Hun 665, 20 N.Y.Wkly. 
Dig. 141]. 


N.C.—In re Deyton’s Will, 99 S.E. 
424, 177 N.C. 494; Watson v. Hinson, 
1% SS. 1089, 162 N.C. 72, “AnniCas: 
1915A 870; Collins v. Collins, 34 S.E. 
195, 125 N.C. 98; Helbeck’s Devisees v. 
Granberry, 3 N.C. 232. 


Or.—In re Shaff’s Estate, 266 P. 630, 
125 Or. 288; In re Neil’s Estate, 226 
P4397 Li Or 2/82. 


Pa.—Bilger’s Est., 
28 Pa.Co. 518. 


Tenn.—Long v. Mickler, 
477, 1383 Tenn. 51; 


14 Pa.Dist. 84, 


179 S.W. 
Simmons v. Leon- 


ard, 18 S.W. 280, 91 Tenn. 183, 30: 
Am.S.R. 875. 

Tex.—Davis v. Davis, (Civ.App.): 
45 S.W.(2d) 240. 

Vt.—Blanchard’s Heirs v. Blanch- 


ard’s Heirs, 32 Vt. 62. 


Va.—Green vy. Crain, 12 Gratt. (53 
Va.) 252; Parramore v. Taylor, 11 
Gratt. (52 VV aauez2 0. 


Wis.—Smith’s Will, 8 N.W. 616, 9 
N.W. 665, 52 Wis. 543, 38 Am.R. 756. 


Eng.—Sullivan v. Sullivan, L.R. 3 
Ir. 299; In re Webb, Deane 1, 164 
Reprint 483; Cook v. Parsons, Prec. 
Ch. 184, 24 Reprint 89, 2 Vern. Ch. 429, 
23 Reprint 875; Davy v. Smith, 3 
Salk. 395, 91 Reprint 892; Westbeech 
v. Kennedy, 1 Ves.&B. 362, 35 Reprint 


Alta.—Rose v. Bouck, 2 Alta.L. 263. 


Ont.—Re Walterhouse Estate, 65. 
Dom.L.R. 670. 


75. In re Moxon’s Estate, 207 N. 
W. 924, 234 Mich. 170; Pescon v. 
Coronel, 45 Philippine 216; In re Uy 
Coque’s Hstate, 43 Philippine 405; 
Nera v. Rimando, 18 Philippine 450; 
Roberts v. Welch, 46 Vt. 164; Re 
Dunn, 7 Newfoundl. 82. 


_76. Jaboneta v. Gustilo, 5 Philip- 
pine 541; Blanchard’s Heirs v. 
Blanchard’s Heirs, 32 Vt. 62. 


“The true test of presence of 

the witnesses in the execution of a 
will is not whether they actually saw 
each other sign, but whether they 
might have seen each other sign, had 
they chosen to do so, considering 
their mental and physical with rela- 
tion to each other at the moment of 
inscription of each signature.” Nera. 
v. Rimando, 18 Philippine 450, 452. 


77. Nera v. Rimando, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 379-382] 


[§ 379] j. Requisites and Sufficiency of Subscrip- 
tion by Witnesses—(1) In General. In order for a 
person to become an attesting witness he must be 
aware of the character of the act which he is called 
on to perform, and must subscribe his name animo 
testandi.’® It does not necessarily follow, however, 
that one did not sign as a witness merely because he 
also intended his signature to serve another pur- 
pose." 


Affixing seal. The witness cannot subscribe by 
merely affixing a seal any more than the testator can 
sign by so doing.*° 


[§ 380] (2) Signing Each Sheet or Page of Will. 
While it has been said to be the better practice to 
have each separate sheet of the will attested and sub- 
seribed by the attesting witnesses,*? in the absence 
of any statutory requirement to that effect, it is not 
necessary.®? 


In the Philippines it is expressly provided by stat- 
ute that the witnesses shall sign each and every page 


‘of the will on the left margin, and a failure to com- 


ply with the statutory requirement vitiates the 


8. U.S.—Keely v. Moore, 25 S.Ct. 
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will.8* 


[§ 381] (3) Signing on Separate Sheet. The at- 
testation of the witnesses, if not on the same sheet of 
paper as the signature of the testator, must be on a 
paper physically connected with that sheet,** but if 
it 1s so connected the attestation will be sufficient,®° 
and no particular mode of fastening the papers to- 
gether is required.8* It has been held sufficient that 
they be fastened together by a pin,** or pasted to- 
gether,®® or folded together,®® or fastened together 
by eyelets at the top,®® or by a clipless fastener.** 


[§ 382] (4) Signing by Mark, Initials, Fictitious 
Name, or Description. As elsewhere shown, a will 
may be validly executed by the testator by mark;°? 
and, while a subscribing witness, like the testator 
himself, signs most appropriately by subscribing his 
name in his own handwriting, and there is much rea- 
son why a witness intelligent and able-bodied 
enough to do this should be chosen to perform the 
office,®* it is nevertheless well settled that, except as 
it may be otherwise provided by statute,9* a wit- 
ness may effectually subscribe his name by mark as 
well as by writing his name therein,®® provided he 


In re Braddock, 1 P.D. 433. 


¥¢ 
169, 196 U.S. 38, 49 L.Ed. 376. 


Ala.—Elston v. Price, 98 So. 573, 
210 Ala. 579. 


Ind.—Patterson v. Ransom, 55 Ind. 
402. 


Miss.—Burton v. Brown, 25 So. 61. 


N.Y.—In re McDonough’s_ Estate, 
193 N.Y.S. 734, 201 App.Div. 203; 
Ex parte Leroy, 3 Bradf.Surr. 227. 


N.C.—In re Pope’s Will, 52 S.E. 
235, 139 N.C. 484, 111 Am.S.R. 813, 
7 L.R.A.N.S. 11938, 4 Ann.Cas. 635; 
Boone v. Lewis, 9 S.E. 644, 103 N.C. 
40, 14 Am.S.R. 783; In re Cox’s Will, 
46 N.C. 321. 


S.C.—Snelgrove v. Snelgrove, 4 S.C. 
Eq. 274. 


Vt.—Roberts v. Welch, 46 Vt. 164. 
Va.—Peake v. Jenkins, 80 Va. 293. 


Wash.—In re Jones’ Estate, 172 P. 
206, 101 Wash. 128. 


Eng.—Hindmarsh v. Carlton, 8 H.L. 
Cas. 160; Pryor v. Pryor, 29 L.J.P.&M. 
114; In re Maddock, L.R. 3 P.&D. 169; 
Dunn v. Dunn, L.R. 1 P.&D. 277; In re 
Cunningham, 4 Swab.&Tr. 194, 164 
Reprint 1491. 


1 Redfield Wills p 241 § 17; 1 
Schouler Wills, Ex. & Adm. (5th ed) 
§ 334. 


"It is not sufficient that the sub- 
seriber carelessly, or for some other 
purpose, wrote his name at or about 
the place where such witnesses usual- 
ly subscribe their names.’’ Boone v. 
Lewis, 9 S.E. 644, 103 N.C. 40, 43, 4 
Am.S.R. 783. 


[a] Rule applied. — (1) Where 
one who subscribes an instrument 
does not know that he is thereby at- 
testing its execution by the testa- 
tor, and has no knowledge that the 
paper he signed is signed or executed 
by the testator for any purpose, it 
cannot be said that there was attes- 
tation of the execution of the instru- 
ment. Roberts v. Welch, 46 Vt. 164. 
(2) One who, at the request of the 
testator, signed a certificate that he 
was of sound mind cannot be con- 
sidered as a subscribing witness al- 
though the will was signed in his 
presence by the testator. Elston v. 
Price, 98 So. 578, 210 Ala. 579. (3) 
Where a wife signs her husband’s 


tention that the will should have the 
appearance of having been attested by 
her husband, the attestation is in- 


valid. Pryor v. Pryor, 29 L.J.P.&M. 
114. 

79. Elston v. Price, 98 So. 573, 
210 Ala. 579; Griffiths v. Griffiths, L. 


R. 2 P.&D. 300; 1 Jarman Wills p 119; 
1 Schouler Wills, Ex. & Adm. (5th ed) 
§ 334., And see infra § 387. 


[a]. Thus it has been held that, al- 
though one signs his name opposite 
the word “executor”? in accordance 
with the testator’s request that he 
sign his name in that character, such 
signature may be sufficient as that 
of a witness also if the person so sign- 
ing also intended by his signature to 
affirm that the testator executed the 
will in his presence. Griffiths v. Grif- 
fiths, L.R. 2 P.&D. 300. 


80; In re Byrd, 3 Curt.Hecl. 117; 
163 Reprint 674. 
81. Goethe v. Browning, 143 S.E. 


362, 146 S.C. 7; Dearing v. Dearing, 
TIINS E2865 L325 Viase 


82. Goethe v. Browning, 143 S.E. 
362, 146 S.C. 7; Martin v. Hamlin’s 
HTS, 3b S.C. 18858 AIM. Oo aor 


Dearing v. Dearing, 111 S.E. 286, 132 
Va. 178; Bond v. Seawell, 3 Burr. 1774, 
97 Reprint 1092. 


83. Aspe v. Prieto, 46 Philippine 
700; In re Saguinsin’s Estate, 41 
Philippine 875. 


[a] Signing each folio, instead of 
each page, is not a compliance with 
the statute. In re Saguinsin’s Estate, 
41 Philippine 875. 


84. Shane v. Wooley, 113 A. 652, 
138 Md a7 in re, Braddock, 1° PD: 
433. 

85. Cal.—In re Moro’s Estate, 190 
P) 168, 183° Cal> 29, 10 -AcER. 422. 


Md.—Shane v. Wooley, 113 A. 652, 
138 Md. 75. 


Miss.—Bolton v. Bolton, 64 So. 967, 
107 Miss. 84. 

N.Y.—In re Collins, 5 Redf.Surr. 20. 

Okl.—In re Dunlap’s Will, 209 P. 
651, 87 Okl. 95. 


86. In re Collins, 5 Redf.Surr. (N. 
Y.) 20; In re Braddock, 1 P.D. 433. 
And see cases infra notes 87-91. 


88. In re Collins, 5 Redf.Surr. (N. 
Y.) 20. 


89. Bolton v. Bolton, 
107 Miss. 84. 


90. In re Moro’s Estate, 190 P. 168. 
183 Cal. 29, 10 A.L.R. 422. 


91. In re Dunlap’s Will, 209 P. 651. 
87 Okl. 95. 


92. See supra § 285. 


93. Davis v. Semmes, 9 S.W. 434, 
51 Ark. 48; Simmons y. Leonard, 18 
S.W. 280, 91 Tenn. 183, 30 Am.S.R. 875. 


94. See cases infra this note. 


[a] Rule under Alabama statute. 
—(1) Under Code (1907) § 1, provid- 
ing that the word “signature” or “sub- 
scription” includes mark when the 
person cannot write, his name being 
written near it and witnessed by a 
person who writes his own name as a 
witness, and § 6172, requiring wills 
to be in writing, signed by the testa- 
tor, or some person in his presence, 
and by his direction, and attested by 
at least two witnesses who must sub- 
scribe their names thereto in the pres- 
ence of the testator, it was held that, 
where the testator signs his own 
name to the will, the attestation may 
be by witnesses, who subscribe by 
merely making their marks. Wade 
v. Cole, 77 So, 234, 200 Ala. 691; Gar- 
rett v. Heflin, 13 So. 326, 98 Ala. 615, 
39 Am.S.R. 89. (2) But, where the 
testator signs by mark only, the at- 
testation must be by two witnesses 
who write their own names. A mark 
is insufficient. Wade v. Cole, supra; 
Dawkins v. Dawkins, 60 So. 289, 179 
Ala, 666; Garrett v. Heflin, supra. 


_ [b] Rule in California.—Where it 
is provided by statute that a witness 
to a will shall “sign his name,” it was 
held “that attesting witnesses shall 
sign and shall sign only in one way, 
that is to say, by affixing their 
names.’ In re Walker’s Estate, 42 P. 
815, 1082, 110 Cal. 387, 52 Am.S.R. 104, 
30 ee 460 (three judges dissent- 
ing’). 


95. Ark.—Davis v. Semmes, 9 S.W. 
434, 51 Ark. 48. i 


DE oo aa Eg v. Davitte, 59 Ga. 


Md.—Reaver’s Appeal, 54 A. 875, 96 
Md. 735, 94 Am.S.R. 610. 


64 So. 967, 
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intends thereby to subscribe the will.9® The reason 
of the rule allowing the testator to sign by mark ap- 
plies equally to the subseribing witness;°* and it has 
been Keld that a marksman’s signature is not viti- 
ated by the fact that a wrong surname is written 
against it by mistake,®® and that the failure of the 
person writing the witness’ name to sign his own 
name as witness of the fact that he so wrote the 
name does not invalidate a signing by mark, al- 
though the statute provides that a “signature” is to 
be held to “include mark, when the person cannot 
write, his name being written near it, and witnessed 
by the person who writes his name as a witness.’’?® 
So, also, a witness may subscribe his name by ini- 
tials,! or even by a fictitious name if used without 
the purpose of impersonating another.? 


Description of witness. A signature which 
amounts to nothing more than a description of the 
person signing as a witness may be sufficient if there 
is an intention to subscribe as a witness.® 


Mass.—Chase v. Kittredge, 11 Allen 


49, 87 Am.D. 687. Eccl. 110 


WILLS 


Eng.—Matter of Christian, 


[§§ 382-384 | 


[§ 383] (5) Hand of Witness Guided by Anoth- 
er. A will is properly subscribed where the hand 
of the witness is guided by another in making the 
signature. This is on the theory that there is ac- 
tual physical participation by him in the act of sign- 
ing.© It has been held in one decision that such sub- 
seription is sufficient, although the witness was at 
the time able to write his name.® 


[§ 384] (6) Signing of Witness’ Name by Third 
Person at His Request. According to some decisions 
the signing of the name of the witness in his pres- 
ence and at his request by another constitutes a suf- 
ficient subscription of the will without his perform- 


‘anee of any physical act, such as making his mark 


or touching the pen, or having his hand guided by the 
person subscribing at his request,’ and such signing 
may be done by another attesting witness.* In at 
least one decision it has been held that the rule ap- 
plies, although the witness whose name was signed 


2 Rob.} held that such a subscription was suf- 


ficient where the witness was, at the 


N.H.—Lord v. Lord, 58 N.H. 8, 42 
Am.R. 565. 


N.Y.—Mock v. Garson, 82 N.Y.S. 
310, 84 App.Div. 65; Morris v. Kniffin, 
37 Barb. 336; Meehan v. Rourke, 2 
Bradf.Surr. 385. 


N.C.—Devereux v. McMahon, 12 S. 
HOI 02 108 \NeCe 184) 120 TRACY 20s 
Pridgen Vv. Pridgen’s Heirs, 35 N.C. 
Zoo 


Tenn.—Simmons v. Leonard, 18 S. 
W. 280, 91 Tenn. 1838, 30 Am.S.R. 875; 
Ford v. Ford, 7 Humphr. 92. 


Eng.—In re Maddock, L.R. 3 P.&D. 
169; In re Ashmore, 3 Curt.Eccl. 756, 
163 Reprint 892; Addy v. Grix, 8 Ves. 
Jr. 504, 32 Reprint 450; Harrison v. 
Perrigon, 8 Ves.Jr. 185, 32 Reprint 
324. 


Newfoundl.—Re Tarrahan, 5 New- 
foundl. 186. 


96. In re Maddock, L.R. 3 P.&D. 
169. 


97. Davis v. Semmes, 9 S.W. 434, 
51 Ark. 48; Morris v. Kniffin, 37 Barb. 
CNL.) 336. 


98. In re Ashmore, 3 Curt.Eccl. 
756, 163 Reprint 892 (where a witness 
named Elizabeth Sharpe signed the 
will by a mark, but by inadvertence 
the name “Blizabeth Cummins” in- 
stead of her right name was written 
around the mark). 


SS. Davis v. Semmes, 9 S.W. 434, 
51 Ark. 48. 


[a] Beason assigned was that the 
statute did not mean that the signa- 
ture of the person who wrote the 
name of the witness should be the 
exclusive evidence of the witness’ 
signature, but was intended to put a 
signature by mark on a, footing with 
the signature by writing when made 
in accordance with the statute, and 
not to exclude other proof of signa- 
ture by mark. Davis v. Semmes, 9 S. 
W. 434, 51 Ark. 48. 


1. N.H.—Lord v. Lord, 58 N.H. 8, 
42) Am...) 565. 
. N.Y.—Jackson v. Van Dusen, 5 
Johns. 144, 4 Am.D. 330. 

Ohio.—In re Gatchel’s Will, 29 Ohio 
N.P.N.S. 207. 

S.C.—Adams y. Chaplin, 10 S.C.Eq. 
265. 


Compare In re Winslow’s Estate, 
Myr. Prob. (Cal.) 124 (where a will 
appears to have received only a par- 
tial signature by attesting witness, 
as, for instance, the first name or ini- 
tials, and the last name does not defi- 
nitely appear to have been actually 
traced, either with ink or pencil, the 
execution of the will is imperfect and 
the probate should be denied). 


[a] If initials are placed in the 
margin merely to identify alterations, 
the initials are not a good subscrip- 
tion. In re Cunningham, 4 Swab.&Tr. 
(Supp.) 194) 164 Reprint 1491; In re 
Martin, 1 Rob.Eccl. 712, 163 Reprint 
1188. 


2 Lord y. Lord, 58 N.H. 8, 42 Am. 
R.. 565. 

8. In re Sperling, 3 Swab.&Tr. 272, 
164 Reprint 1279. 


[a] As for instance, ‘‘servant to 
Mr. Sperling.” Inre Sperling, 3 Swab. 
& Tr. 272, 164 Reprint 1279. 


4. Ky.—Montgomery v. Perkins, 2 
Metc. 448, 74 Am.D. 419. | 


N.H.—Lord vy. Lord, 58 N.H. 7, 42 
Am.R. 565. 


N.Y.—Campbell v. Logan, 2 Bradf. 
Surr. 90. 


Ohio.—In re Gatchel’s Will, 29 Ohio 
NuPNS. (204. 


Eng.—Harrison vy. Elvin, 3 Q.B. 117, 


43 BH.C.L. 658, 114 Reprint 451: Goods 
of Frith, 4 Jur.N.S. 288. 

5. See cases supra note 4. 

6. In re Pope’s Will, 52 S.H. 235, 


L89UN.C. 484) 101 Am. Sake 88). Tela. 
A.N.S. 1193 and note, 4 Ann.Cas. 635 
and note, 11 Prob.Rep.Ann. 426. Com- 
pare In re Kileher, 6 Notes of Cas. 
15 (where it was doubted whether it 
would be sufficient for a witness who 
could write to touch the top of the 
pen while another writes his name). 


7, Kan.—Schnee v. Schnee, 60 P. 
738, 61 Kan. 648, 5 Prob.Rep.Ann. 553. 


Ky. eee v. Upchurch, 6s Bs 
Mon. 10 

pera oe v. Lord, 58 N.H. 7, 42 
Am.R. 565. 

N.Y.—Mock v. Kaufman, 82 N.Y.S. 
310, 84 App.Div. 65; In re Humiston’s 
Hstate, 218 N.Y.S. 234, 128 Misc. 71. 
See In re Strong’s Will, 16 N.Y.S. 
104, 2 Conn.Surr. 574 (where it was 


time, incapacitated from writing). 


Okl1.—Wolber v. Rose, 218 P. 323, 
92 Okl. 100. 


S.C.—In re Crawford’s Will, 24 S.E. 
G9 ACS (Ca 29 98 ST Am SR Ode acme 
REACT. 


Va—Jesse v. Parker’s Adm’rs, 6 
Gratt. (47, Via.) 57,52) Amipado2: ; 


See In re Derry’s Estate, Myr. Prob. 
(Cal.) 202 (one of the witnesses to a 
will may write the signature of his 
associate witness to the will when 
such associate witness is unable to 
write, and may then write his own 
name as a witness that such illiterate 
witness has attested the execution of 
the will by his mark). 


[a] In support of this view it was 
said: (1) ‘‘The name of the testator, 
even, may be signed by another, if 


done at the request of the testator, 
and by his express direction. The 
witnessing of a will is surely of no 
greater importance than the execution 
of the same by the testator.’’ Schnee 
v. Schnee, 60 P. 738, 739, 61 Kan. 643. 
(2) “The making of a mark would 
furnish little, if any, means of veri- 
fying the signature; and the doing of 
some manual act in connexion with 
the signature, would furnish no ad- 
ditional safeguard appearing on the 
body of the instrument, against those 
frauds which it was the object of the 
statute to prevent.” Jesse v. Park- 
er’s Adm’rs, 6 Gratt.) (47 Va.) 57) 1635 
52 Am.D. 102 [quot Smythe v. Trick, 
24S... .69,..46 SG. 4299, 318, 3il4, 57 
Am.S.R. 684, SO TSR IN, hale (3) 
“What possible security this empty 
ceremony [touching the end of the 
pen: while another guides it] will af- 
ford against fraud, it is impossible 
to’ conceive; for the essential fact, 
as itis claimed, of the touching of the 
end of the pen-holder, must, neces- 
sarily, be proved by parol evidence, in 
order to show the participation of the 
marksman witness in the act of sign- 
ing; and why may not the fact that 
the name of the witness was written 
by another, in his presence and at his 
request, be proved by the same kind of 
evidence? The one affords the same, 
if not better, protection against fraud 
than the other.” Smythe v. Inick, su- 
pra. 

8 Smythe v. Irick, supra; Jesse 


v. Parker’s Adm’rs, 6 Gratt. (47 Va.) 
57, b2 Am.D. 102. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by another was able to write.® It has also been 
held that failure of the person so signing it to affix 
his own signature as an attesting witness does not in- 
validate the will.1° Other decisions are in direct op- 
position to the foregoing views; and it is either held 
or said that notwithstanding the will is signed by 
a witness at his request and in his presence, it is 
not a valid subscription unless the witness also 
makes his mark to the signature as written or other- 
wise physically partakes in the acting of signing.*+ 
Some manual act by the witness is necessary to make 
a valid attestation.12 In one decision, where on the 
facts established it was not necessary to go as far as 
the decisions just considered, it was held that one 
of the subscribing witnesses to the will cannot sign 
the name of another who himself was “well able to 
write,” and who does not participate in the act of 
signing.?§ 


Signing by person incompetent to be witness. 
One physically incompetent to become a subscribing 
witness cannot effectually perform the act of sub- 
seription through a person who was legally incompe- 
tent by reason of interest to attest the will as a 
witness in his own name and right.*4 


Witness incapable of seeing signature of testator. 
In jurisdictions where it is essential that the wit- 
ness see or have the opportunity of seeing the tes- 
tator’s signature,!® the signing by another of the 
name of a witness having eyesight too poor to write 
his own name or see any signature on the paper is 
ineffectual.?° 


[§ 385] (7) Signing of Testator’s Name Followed 
by Signature of Person So Signing. While there is 
authority to the effect that one who signs the testa- 
tor’s name at his request and also subscribes his 
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own immediately after it with the word “By” as a 
prefix thereto is a subscribing witness,*’ there is also 
authority to the contrary.1® It has further been held 
that on this state of facts the person so subscribing 
is not an attesting witness, although the word “wit- 
ness” follows the subscription of his name.*® 


[§ 386] (8) Signing Surname of Testator or of 
Another Witness. In one jurisdiction where the 
statute requires a witness to a will to “sign his name 
as a witness” it has been held that, where a witness 
inadvertently signed his own initials and the surname 
of the testator, the will is insufficiently executed, the 
view being taken that under this provision attesting 
witnesses shall sign and sign only in‘one way—by af- 
fixing their names.?° In another jurisdiction under 
a statute identical in its provisions a directly oppo- 
site conclusion has been reached, and it was held 
that a will, to the attestation clause of which one 
of the witnesses signed the testator’s name, instead 
of his own name, the act having been done animo 
attestandi, and without any fraud or intent wrong- 
fully to personate another person, should be admit- 
ted to probate.?1 So, also, in another jurisdiction 
where the statute requires wills to be “subscribed” 
by witnesses, it has been held that, where one wit- 
ness in subscribing the will wrote his Christian name 
but completed the writing by inadvertently setting 
down the initial and surname of another witness 
whose signature preceded his, there was a sufficient 
subseription.?? 


[§ 387] (9) Signature of Person Taking Ac- 
knowledgment of Will. It has very generally been 
held that, where one vested with the power to take 
acknowledgments of written instruments is asked by 
a testator to attest his will,?* or to take the testa- 
tor’s acknowledgment thereof,?* the will is properly 


9. Upchurch v. Upchurch, 16 B. 
Mon. (Ky.) 102. 


10. Wolber-v. Rose, 218 P. 323, 92 
Okl. 100. 
11. Horton v. Johnson, 18 Ga. 396; 


Meehan v. Rourke, 2 Bradf.Surr. (N. 
Y.) 385 (it seems); Campbell v. Lo- 
Sante 2 pradtcurre = CN.Y.) 290!) @t 
seems); Bush v. McFarland, 29 S.W. 
899, 94 Tenn. 538, 45 Am.S.R. 760, 27 
L.R.A. 662; Simmons v. Leonard, 18 
S.W. 280, 91 Tenn. 183, 30 Am.S.R. 
875; Goods of Leverington, 11 P.D. 80; 
In re White, 7 Jur. 1045; In re Cope, 
2 Rob.Eccl. 335, 163 Reprint 1337. 


12. See cases supra note 11. 
13. Riley v. Riley, 36 Ala. 496. 


14. Simmons v. Leonard, 18 S.W. 
280, 91 Tenn. 183, 189, 30 Am.S.R. 875. 


“To permit the devisee to write the 
name of the subscribing witness 
would expose the will to little less 
danger of wrongful alteration and 
substitution than would exist if the 
devisee himself were allowed to be- 
come the witness; the same evil con- 
sequences would follow in the one 
case as in the other. If he may sign 
the name of one subscribing witness, 
he may sign the name of both, and in 
that way become a more potent factor 
in the execution and probate of the 
will than if he were allowed to be- 
come a subscribing witness himself.” 
Simmons v. Leonard, supra. 


15. See supra § 362. 


16. In re Losee’s Will, 34 N.Y.S. 
1120, 1122, 13 Mise. 298. 


“Without the sense of sight a per- 


son is incompetent and cannot be an 
attesting witness to a will. There 
must be an identification of the in- 
strument by one who has seen the 
signature written, or has seen the 
signature which has been acknowl- 
edged by the testator as his or hers.” 
In re Losee’s Will, supra. 


aes Abraham v. Wilkins, 17 Ark. 


18. Peake v. Jenkins, 80 Va. 293. 


19. Burton v. Brown, (Miss.) 25 
So. 61. 


Thus, where a will was signed 
“G. W., per H. M. Witness,” it was 
held that H M did not sign as a wit- 
ness, but as an amanuensis, in writ- 
ing the testator’s name. Burton v. 
Brown, (Miss.) 25 So. 61. i 


20. In re Walker’s Estate, 42 P. 
815, 1082, 110 Cal. 387, 52 Am.S.R. 104, 
30 L.R.A. 460 (three judges dissent- 
ing). 

21. In re Jacobs’ Will, 132 N.Y.S. 
481, 78 Misc. 162 [disappr In re Walk- 
er’s Estate, 42 P. 815, 1082, 110 Cal. 
887, 52 Am.S.R. 104, 30 L.R.A. 460]. 


[a] Reason assigned is that the 
use of the word “subscribe” relative 
to the signature of the testator and 
of the phrase “sign his name,’ as 
used in the statute relative to the 
signature of the witness, was intend- 
ed by the legislature to mean the 
same thing, and the different lan- 
guage was simply used for rhetorical 
purposes. In re Jacobs’ Will, 132 N. 
Y.S. 481, 78 Misc. 162. 


22. Smith y. Buffum, 115 N.E. 669, 
226 Mass. 400, L.R.A.1917D 897 [appr 


In re Jacobs’ Will, 182 N.Y.S. 481, 73 
Mise. 162]. 


“Considered etymologically, the 
word ‘subscribe’ includes any writing 
beneath the instrument as well as the 
writing of one’S own name. This 
meaning also is recognized by the 


lexicographers.”’ Smith v. Buffum, 
supra. 
23. In re Hull’s Will, 89 N.W. 879, 


117 Iowa 738; Gore v. Dace, 127 So. 
901, 157 Miss. 221; Murray v. Murphy, 


39 Miss. 214; Franks v. Chapman, 64 
Nex, L169: 
24. U.S.—Keely v. Moore, 25 S.Ct. 


169, 196 U.S: 38, 49 L.Ed. 376; Adams 
v. Norris, 23 How. 353, 16 L.Ed. 539 
[aff 1 F.Cas.No. 51, McAIl. 253]. 


Ark.—Payne v. Payne, 16 S.W. 1, 54 
Ark. 415. 


Iowa.—In re Bybee’s Estate, 
N.W. 900, 179 Iowa 1089. 


Miss.—Tyson v. Utterback, 122 So. 
496, 154 Miss. 381, 63 A.LR. 1188: 
cue v. Bolton, 64 So. 967, 107 Miss. 

N.H.—Tilton v. Daniels, 109 A. 145, 
79 N.H. 368, 8 A.L.R. 1073. 


[a] Rule applied.—Where, when a 
will was executed, there were present 
the testator and two witnesses and 
one of the witnesses signed with the 
testator and the other witness was 
about to sign when the testator re- 
quested him to take his acknowledg- 
ment to the will as he thought that 
was better, which was accordingly 
done, the acknowledgment being on a 
blank, and the will and acknowledg- 


160 


710 [68 C.J.] 
attested by him as a witness, although the signature 
is preceded by a certificate of acknowledgment. 
Such attestation has also been held sufficient where 
the acknowledgment was not at the request but with 
the consent of the testator.2® These decisions pro- 
ceed on the theory that the certification of the facts 
that the testator acknowledged the instrument to be 
his will and that the signature was his are appropri- 
ate to the attestation of the instrument;?° that the 
taking of the acknowledgment by the officer and 
attaching his signature to the certificate is necessa- 
rily done for the purpose of evidencing the fact that 
he had witnessed the execution of the will;?7 and 
that the certificate being superfluous and useless 
must be considered as surplusage which cannot have 
the effect of impairing the signature or vitiating the 
attestation.2® It has been held that the fact that the 
officer who was requested to take the acknowledg- 
ment believed that he was not asked to sign as a wit- 
ness and that he did not undertake to do so does not 
impair the validity of his signature as a witness.?® 


[§ 388] (10) Writing Place of Residence of Wit- 
ness Opposite Name. Although a statute requires 
that the witnesses to a will write opposite their 
names their place of residence, on penalty of a des- 
ignated amount recoverable by suit of any person in- 
terested in the property disposed of by the will, the 
failure of the witnesses to write their addresses after 
their names does not affect the validity of its exe- 
cution or incapacitate the witnesses to testify there- 
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to.2° This rule is strictly analogous to the rule that 
it is sufficient that witnesses have the opportunity 
of seeing the testator’s signature and that the will 
should not be refused probate because through igno- 
rance, carelessness, or indifference the witnesses did 
not look closely to see the signature.*! As regards 
penal liability under this statute, it has been held 
that the word “residence” does not require the ad- 
dition of a street number and that the statute is suf- 
ficiently complied with where a witness stamped op- 
posite his name with a small seal the words “Notary 
Public, New York County.”%? 


[§ 389] (11) Time of Affixing Signatures. 
Whether or not it is essential that the signing of the 
will by the testator shall precede the signing of the 
witnesses has been elsewhere considered.2 With 
reference to each other it is held that it is not unless 
the statute so requires necessary that the witnesses 
sign their names at the same time,** or in each oth- 
er’s presence.*® 


[§ 390] (12) Place of Signature—(a) In Gener- 
al. While it has been said that the usual and prop- 
er place for signatures of witnesses to wills is be- 
low the attestation clause, if there be one, otherwise 
at the left of the testator’s signature as in deeds and 
other attested documents,*® it has been uniformly 
held that, unless it is otherwise provided by statute, 
the particular place on the instrument at which they 
affix their signatures is immaterial, provided they 
sign with the intent of witnessing the whole will.?7 


ment were folded together and handed 
the testator who handed it back to 
one of the witnesses with the request 
that he take good care of it, the will 
in such case was sufficiently attested, 
since it was apparent that the wit- 
ness took the acknowledgment and 
signed his name to the same for the 
purpose of showing that he witnessed 
the execution of the will. Bolton v. 
Bolton, 64 So. 967, 107 Miss. 84. 


[a] Will, in form of warranty deed, 
was sufficiently witnessed, as a will 
when, following the signature of the 
testator, one witness signed his name 
under the caption, ‘Witness to sig- 
nature,’ and the other witness filled 
out on the same paper and signed a 
certificate which was, in form, an ac- 
knowledgment to an ordinary war- 
ranty deed. In re Bybee’s Estate, 160 
N.W. 900, 179 Iowa 1089. 


{b] Wholly unofficial certificate of 
vice consul, appearing at the foot of 
a will executed abroad, if otherwise 
sufficient as an attestation, may be 
treated as such by disregarding the 
superfluous words, “Vice Consul, 
United States of America,’’ appended 
to his signature. Keely v. Moore, 25 
S.Ct. 169, 196 U.S. 38, 49 L.Ed. 376. 


25. Merrill vy. Boal, 132 A. 721, 47 
RI. 274, 45 A.L.R. 830. 


26. Keely v. Moore, 25 S.Ct. 169, 
196 U.S. 38, 43, 49 L.Ed. 376. 


“The facts certified are appropriate 
to the attestation of the instrument, 
and, if true, we see no reason for 
holding it to be invalid as an attesta- 
tion, because it was signed under the 

,impression that it was necessary for 
some possible purpose as a certifi- 
cate.” Keely v. Moore, supra. 


27, Payne v. Payne, 16 S.W. 1, 2, 
54 Ark. 415; Bolton v. Bolton, 64 So. 
967, 107 Miss. 84; Tilton v. Daniels, 
109 A. 145, 79 N.H. 368, 8 A.L.R. 1078. 


See, as sustaining this view, Tevis v. 
Pitcher, 10 Cal. 465. 


“Whether testifying through his 
certificate, or as a witness in a pro- 
bate proceeding, Beam [the officer] 
was asked to bear witness to the fact 
that the writing had been subscribed 
by and was the will of the testator. 
That is the ordinary office of a wit- 
ness, and as such Beam signed the 
will.” Payne v. Payne, supra. 


28. Keely v. Moore, 25 S.Ct. 169, 
196 U.S. 38, 49 L.Ed. 376; In re By- 
bee’s Estate, 160 N.W. 900, 179 Iowa 
1089, 1094; Gore v. Dace, 127 So. 901, 
157 Miss. 221; Murray v. Murphy, 39 
Miss. 214; Merrill v. Boal, 132 A. 721, 
47 RI. 274, 45 ALR. 830. 


“Tt cannot be that doing more than 
the statute requires, and including all 
the essentials of what it does require, 
fails for not obeying the statute. The 
greater must include the less.” In 
re Bybee’s Estate, supra. 


29. Tilton v. Daniels, 109 A. 145, 
79 N.H. 368, 8 A.L.R. 1078. Compare 
In re McDonough’s Estate, 193 N.Y.S. 
734, 201 App.Div. 203 (where the pre- 
ponderance of the evidence showed 
that the testatrix asked a notary pub- 
lic to sign the will, and to take the 
oath of herself and the other witness, 
and put his seal on, and the notary 
administered the oath to the other 
witness and signed hiS name under 
the ordinary jurat, the evidence does 
not show an intention that the notary 
should and did subscribe as an attest- 
ing witness to the codicil). 


{a] In support of this view it was 
said: “There is no dispute as to the 
language of the request, nor as to the 
mental attitude of the testator and 
of Connor [the officer taking the ac- 
knowledgment]. The question wheth- 
er this request, the state of mind of 
the testator evidenced thereby, and 
the resulting understanding and sign- 


ing on the part of Connor constitute 
a request for and an execution of the 
act of an attesting witness is one of 
law. It was Connor’s opinion that 
they did not. Accordingly he testi- 
fied that he was not requested to sign 
as a witness and did not do so. But 
that is merely his conclusion touching 
the law.” Tilton v. Daniels, 109 A. 
145, 146, 79 N.H. 368, 8 A.L.R. 10738. 


30. Matter of Phillips, 98 N.Y. 267; 
In re Wallace’s Will, 265 N.Y.S. 898, 
148 Misc. 867. 


S31. See supra § 362. 


32. Bossie v. Edelson, 134 N.Y.S. 
615, 76 Misc. 234. 


33. See supra § 298. 


2. Woodcock v. McDonald, 30 Ala. 
411; Johnson v. Johnson, 7 N.E. 201, 
LOG” Ind. 475, 55 Am sR: “7625 inane 
Reycraft, 244 N.W. 221, 260 Mich. 
ae! Logue v. Stanton, 5 Sneed (Tenn.) 
_ [a] Thus it has been held that an 
interval of (1) four months (Wood- 
cock v. McDonald, 30 Ala. 411) (2) or 
even thirty-two months (In re Rey- 
craft, 244 N.W. 221, 280 Mich. 40) 
between the attestation of the wit- 
nesses will not affect the validity of 
the will. 


35. See supra § 878. 


36. 1 Schouler Wills, Ex. and Adm. 
(5th ed) § 334. 


37. I1].—Kolowski 
Ill. App. 528. 


Ind.—Potts v. Felton, 70 Ind. 166. 


Iowa.—In re Bybee’s Estate, 160 N. 
W. 900, 179 Iowa 1089. 


Md.—Moale v. Cutting, 59 Md. 510. 


fice eee v. Murphy, 39 Miss, 
214. 


Tex.—Franks vy. Chapman, 64 Tex. 


v. Fausz, 103 
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§§ 390-392] 


It has been held that a will is properly attested, 
although the witnesses signed above instead of be- 
low the words designating attestation,*® or although 
they sign in and not after the attestation clause ;°° 
or although they sign their names in the margin ‘of 
the first and second sheets.t° Nevertheless in some 
jurisdictions the statutes expressly require the at- 
testing witnesses to sign at the end of the will,#! and 
in others statutes requiring wills to be “subseribed” 
by the attesting witnesses are held to require them 
to sign at the end of the will.*2 


[§ 391] (b) What Constitutes Signing at End of 
Will. .The signatures of the witnesses are held to 
be at the “end” of the will, when they immediately 


follow the attestation clause,*® or even where they 


immediately precede it,** or, although they are on 
one side of a sheet of paper, and the testamentary 
provisions and the testator’s signature are on the 
other, concluding near the bottom of the page.4® 
But a will is not signed at the end by attesting wit- 
nesses where their signatures precede provisions of 
a testamentary or dispositive character,*® and it is of 
no consequence that the dispositive provision was 
shown to have been added before the execution of 
the will.47 Nor is a will signed at the end by at- 
testing witnesses where their signatures precede a 
clause appointing executors,*® or giving the execu- 
tors power to sell designated land and devote the 
proceeds to the liquidation of any deficiency in in- 


159; Fowler v. Stagner, 55 Tex. 393.];163; 
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terest of cash bequests under the will.*® 


Blank space between conclusion of will and sig- 
natures. The decisions all agree that a will may be 
considered as signed by the witnesses at the end, al- 
though there is a blank space between the conclusion 
of the will and the signatures.°® In some decisions 
it is either held®* or said®? that the amount of space 
intervening between the conclusion of the will and 
the signatures is of no importance. Other decisions, 
however, are opposed to this view, and, although they 
recognize that no general rule can be laid down as to 
what constitutes an unnecessary and unreasonable 
blank space between the conclusion of the will and 
the subscription of the witnesses,°? hold that a blank 
space may be so unnecessarily and unreasonably 
large as to invalidate the will.°4 


[§ 392] k. Attestation Clause.°> The purpose of 
an attestation clause is to preserve in permanent 
form a memorandum of the facts attending the exe- 
cution of the will so that, in case of the death of the 
attesting witnesses or a failure of memory on their 
part, the facts may still be proved.®® Although it is 
useful for this purpose’? and is prima facie evi- 
dence of the validity of the will, provided it recites 
a compliance with all the formalities of execution 
and is signed by the witnesses,®°* its existence is not 
necessary to the valid execution of the will, in the 
absence of a statute requiring it.5® “It is a valuable, 


Will, 163 N.Y. | ments of the statute. In re Singer’s 


Eng.—In re Streatley, [1891] P. 172; 
In re Braddock, 1 P.D. 433; Roberts 
v. Phillips, 4 E.&B. 450, 82 E.C.L. 450, 
119 Reprint 162. 


38. Moale v. Cutting, 59 Md. 510. 


; 39. Franks v. Chapman, 64 Tex. 
59. 


40. In re Streatley, [1891] P. 172. 


41. In re Moro’s Estate, 190 P. 168, 
183 Cal. 29,10 A.L.R. 422; In re Whit- 
ney’s Will, 47 N.E. 272, 153 N.Y. ae 
60 Am.S.R. 616; In re Conway, 26 N. 
BE. 1028, 124 N.Y. 455, 11 L.R.A. 796; 
Matter of Hewitt, 91 N.Y. 261 [aff 27 
Hun 51 (aff 4 'N.Y.Civ.Proc. Baris 
Jackson v.. Jackson, 39° N.Y. 153; 
Hoysradt v. Kingman, 22 N.Y. 372: 
In re Blair’s Will, 32 N.Y.S. 745, 84 
Hun 581; Hitchcock v. Thompson, 6 
Hun (N.Y.) 279; In re Jarvis’ Es- 
tate, 257 N.Y.S. 829, 143 Misc. 641; 
In re Buckenthien’s "Will, 184 N.Y.S. 
189, 112 Misc. 163; In re Schroeder’s 
Will, 163 N.Y.S. 956, 98 Misc. 92; 
In re Fox’ Estate, 184 N.Y.S. 187; 
Matter of Case’s Will, 4 Dem.Surr. 
(N.Y.) 124; Hewitt v. Hewitt, 5 Redf. 
Surr. (N.Y.) 271; In re Dunlap’s Wifll, 
2909 P: 651, 87 Okl. 95. 


42. Owens v. Bennett, 5 Del. 367; 
Soward v. Soward, 1 Duv. (Ky.) 126. 


43. Matter of Beck’s Will, 39 N. 
Y.S. 810, 6 App.Div. 211 [aff 49 N.E. 
1093, 154 N.Y. 75]. 


44. In re Haber’s Will, 192 N.Y.S. 
616, 118 Misc. 179. 


45. Inre Dayger’s Will, 47 Hun 127 
{aff 13 N.Y.St. 154, and aff 18 N.E. 
480, 110 N.Y. 666]. 


46. Owens v. Bennett, 5 Del. 367; 
In re Conway, 26 N.E. 1028, 124 N.Y. 
455, 11 L.R.A. 796; In re Hewitt’s 
Will Sle Neweacot fafl 27) Hun 51]; 
In re Blair’s Will, 32 N.Y.S. 845, 84 
Hun 591 [aff 46 N.E. 1145, 152 N.Y. 
645]; In re Levanti’s Estate, 252 N. 
Y.S. 497, 141 Misc. 248; In re Bucken- 
thien’s Will, 184 N.Y.S. 189, 112 Misc. 


S. 956, 98 Misc. 92; Matter of Reisner, 
142 N.Y.S. 1074, 81 Misc. 101; In re 
Albert’s Will, 76 N.Y.S. 965, 38 Misc. 
61; In re Fox’ Estate, 184 N.Y.S. 187; 
In re Case, 4 Dem.Surr. (N.Y.) 124; 
bee v. Hewitt, 5 Redf.Surr. (N.Y.) 


[a] Rule applied (1) where signa- 
tures of attesting witnesses appeared 
halfway up a sheet of paper which 
contains dispositive provisions ex- 
tended to the bottom of the sheet, 
the will is not signed at the end. In 
re Levanti’s Estate, 252 N.Y.S. 497, 
141 Misc. 248. (2) Where a will was 
written on a two-sheet printed form 
and subscribed by the witnesses at 
the foot of the first page and at the 
end of the clause making dispositions 
were the words “Continued on next 
page,” and on the third-page sheet 
were several lines creating money leg- 
acies, the will was not subscribed by 
the witnesses at the end. In re Al- 
rors Will, 76 N.Y.S. 965, 38 Misc. 
61. 


47. Owens vy. Bennett, 5 Del. 
48. In re Nies, 13 N.Y.St. 757. 


49. In re Blair’s Will, 32 N.Y.S. 
845, 84 Hun 591 [aff 46 N.B. 1145, 152 
N.Y. 645]. 


50. In re Seamen’s Hstate, 80 P. 
700, 146 Cal. 455, 106 Am.S-R. 53, 2 
Ann.Cas. 726 and note, 10 Prob.Rep. 
Ann. 1055; Soward v. Soward, 1 Duv. 
(Ky.) 126; In re Gilman’s Will, 38 
Barb. (N.Y.) 364; In re Singer’s Will, 
44 N.Y.S. 606, 19 Misc. 679. 


51. In re Singer’s Will, supra. 


[a] Space of two pages.—Where a 
will was written on the first page of 
a sheet of note paper, and signed by 
the testator at the end of that page, 
and the second and third pages were 
blank, and the signatures of the wit- 
nesses were written at the top of the 
fourth page, the rest of which was 
blank, it was held that the signatures 
of the witnesses were at the end of 
the will and satisfied the require- 


367. 


Will, 44 N.Y.S. 606, 19 Misc. 679. 


52. In re Gilman’s Will, 38 Barb. 
CNY) W8642S68: 


“Who shall undertake judicially to 
say that the subscription shall be 
one-eighth of an inch, half an inch, 
two inches or ten inches from the 
last line of the instrument? The dis- 
tance from the last line has not been 
fixed by statute. The place named in 


the statute is the end.” In re Gil- 
man’s Will, supra. 
53. Soward v. Soward, 1 Duv. 


(Ky.) 126. 


54. In re Seamen’s Estate, 80 P. 
700, 146 Cal. 455, 106 Am.S.R. Be 
Ann.Cas. 726 and note, 10 Prob. Rep. 


Ann. 1055; Soward v. Soward, 1 Duv. 
(Ky.) 126. 
[a] Rule applied (1) where there 


was a blank space of one page (In re 
Seamen’s Estate, 80 P. 700, 146 Cal. 
455, 106 Am.S.R. 53, 2 Ann.Cas. 726 
and note, 10 Prob. Rep.Ann. 1055): (2) 
or of nearly two pages (Soward v. 
Soward, 1 Duv. (Ky.) 126) between 
the conclusion of the will and the 
signatures of the witnesses. 


55. Defined see 6 C.J. p 555. 


56. Bioren v. Nesler, 78 A. 201, 77 
N.J.Eq. 560; Farley v. Farley, 26 A. 
178, 60 N.J-Ea. 434; Matter of De 
Hart’s Will, 122 N.Y. S. 220, 67 Misc. 
13; Taylor v. Brodhead, 5 Redf. Surr. 
(N.Y.) 624. 


57. In re Reckard’s Will, 
N.P.N.S. 465 


SOA. peeuine attestation clause is 
useful as a memorandum of the es- 
sentials that occurred at the time of 
the execution of the will and as an aid 
to the memory of the witnesses, and 
is especially valuable in case of the 
death of the subscribing witnesses.” 
In re De Hart’s Will, 122 N.Y.S. 220, 
222, 67 Misc. 13. 


58. See infra § 798. 
59. Ala.—Woodruff v. Hundley, 29 
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desirable, and excellent thing but it has no ritu- 
The only evidence “which the 
will itself need bear of a proper and sufficient at- 
testation is the signature of the witnesses,°! which 
As no attestation 
clause is necessary, its form is immaterial,** and 
it is no valid objection to a will that an attesta- 
tion clause unnecessarily added to the will is defec- 
tive, erroneous, or incomplete in its recitals of the 
facts necessary to the execution of the will,°* and no 
harm is done by the incorporation of some of the 
words of the attestation clause in the will proper.®® 


alistie value.’’®°® 


is in all cases necessary.®? 


In the Philippines, under earlier statutes, it was 
of no consequence that the attestation clause was 
But the statutes now re- 


defective or even absent.°°® 


So. 98, 127 Ala. 640, 85 Am.S.R. 145. 


Colo.—Wehrkamp v. Burnett, 256 
P. 630, 82 Colo. 5. 


Ga.—Deupree v. 
415. 


Il1l.—Cunningham v. Hallyburton, 
174 N.E. 550, 342 Til. 442; Norton v. 
Goodwine, 142 N.E. 171, 310 Ill. 490; 
Schofield v. Thomas, 86 N.E. 122, 236 
TL): 417; Mead v. Presbyterian 
Church, 82 N.E. 371, 229 Ill. 526, 14 
L.R.A.N.S. 255 and note, 11 ‘Ann.Cas. 
426; In re Barry’s Will, 76 N.E. 577, 
219 Ill. 391; More v. More, 71 N.E. 
988, 211 Ill. 268, 9 Prob. Rep.Ann. 315; 
Robinson v. Brewster, 30 N.E. 6838, 
140 Ill. 649, 33 Am.S.R. 265. 


Ind.—Barricklow v. Stewart, 72 N. 
EB. 128, 163 Ind. 438; Olerick v. Ross, 
45 N.E. 192, 146 Ind. 282; Herbert v. 
Berrier, 81 Ind. 1; Potts vy. Felton, 
70 Ind. 166. 


Iowa.—In re Bybee’s Estate, 160 N. 
W. 900, 179 Iowa 1089; Nixon v. Snell- 
baker, 136 N.W. 223, 155 Iowa 390; 
In re Hull’s Will, 89 N.W. 979, 117 
Iowa 738. 


Mass.—Osborn vy. Cook, 11 Cush. 
532, 59 Am.Dec. 155. 


Mich.—In re Thomas’ Estate, 220 
N.W. 764, 243 Mich. 566; Ferris v. 
Neville, 86 N.W. 960, 127 Mich. 444, 
89 Am.S.R. 480, 54 L.R.A. 464. 


Deupree, 45 Ga. 


Miss.—Fatheree v. Lawrence, 33 
Miss. 585. 
Mo.—German Evangelical Bethel 


Church of Concordia v. Reith, 39 S.W. 
(2d) 1057, 327 Mo. 1098, 7 GUAM: 604; 
Nook v. Zuck, 233 S.W. 233, 289 Mo. 
24; Welch v. Wagner, 232 S.W. 146; 
“Avaro vy. Avaro, 138 S.W. 500, 235 Mo. 
424; Berberet v. Berberet, 33 S.W. 
61, 131 Mo. 399, 52 Am.S.R. 634. \ 


Neb.—1In re Diener’s Estate, 113 N. 
WwW. 149, 79 Neb. 569, 14 L.R.A.N.S. 
259, 13 ’Prob. Rep. Ann. 174; Williams 
v. Miles, 94 N.W. 705, 96 N.W. 151, 
68 Neb. 463, 110 Am.S.R. 431, 62 L. 
R.A. 3838, 4 Ann.Cas. 306, 8 Prob. Rep. 
Ann. 621. 


N.J.—Allaire v. Allaire, 37 N.J.Law 
Siler fat 39) N.J.uaw 113]. 


IN Yes Loy re we hill ps,) 98. UNwy. 2:8; 
Younger v. Duffie, 94 N.Y. 585, 46 Am. 
R. 156; Jackson v. Jackson, 39 N.Y. 
153; In re Serveira’s Will, 200 N.Y.S. 
464, 205 App.Div. 686 [aft 197 NYG: 
893, 119 Misc. 642]; In re Sizer’s Will, 
TL20 IN. Yas, 2005129 App Div. 7 [aft 
88 N.E. 1132, 195 N.Y. 528]; In re 
Akers’ Will, 77 N.Y.S. 643, 74 App. Div. 
461 [aff 66 N.H. 1108, 173 N.Y. 620]; 
Matter of Crane, 74 N.Y.S. 88, 68 App. 
Div,-3855; \In re Look, 7 N.Y.S. 298, 54 
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408, 125 N.Y. 762]; In re Wallace’s 
Will, 265 N.Y.S. 898, 148 Misc. 867; 
In re Conway’s Will, 222 N.Y.S. 268, 
129 Mise. 361; In re Margraf’s Es- 
tate,_174 N.Y.S. 425, 106 Mise. 311; 
In re De Hart’s Will, 122 N.Y.S. 220, 
67 Misc. 13; In re Noon’s Will, 65 N. 
Y.S. 568, 31° Misc. 420; Phillips v. 
Phillips, 1 How.Pr.N.S. 291 [aff 98 
N.Y. 267]; Chaffee v. Baptist Mission- 
ary Convention, 10 Paige 85, 40 Am.D. 
stn Leaycraft v. Simmons, 3 Bradf. 
urr. 


kl.—Ward v. Logan Gounty: OnE. 
378, 12 Okl. 267. 


R.I.—Maynard v. Jacobs, 141 A. 
616, 49 RI. 224 [rearg den 142 A. 
167]; Newell v. White, 73 A. 798, 29 
R.I. 343; In re Fry’s Will, 2 R.I. 88. 


Va.—Pollock v. Glassell, 2 Gratt. 
(43 Va.) 439. 


Wis.—Enright v. Griffith, 163 N.W. 
138, 165 Wis. 601. 


Eng.—Matter of Peverett, [1902] P. 
205;. Roberts v. Phillips, 3 Clik: Silos 
4 E.&B. 450, 82 E.C.L. 450, 119 Reprint 
162; Bryan v. White, 14 Jur. 91.95 
Croft v. Pawlet, Str. 1109, 93 Reprint 
1064; In re Walker, 2 Swab.&Tr. 354, 
164 Reprint 1033. 


Newfoundl.—Re Tarrahan, 5 New- 
foundl. 186. 


60. In re Conway’s Will, 222 N.Y.S. 
268, 269,.129 Misc. 361. 


“The validity of the execution of 
the will depends, not on the attesta- 
tion clause, but on the conformity of 
such execution to the requirements of 
the statute, and the testimony of the 
subscribing witnesses, if they are 
produced or examined. Underhill, 
Wills § 200.” Barricklow v. Stewart, 
72 N.E. 128, 163 Ind. 438, 440. 


61. See cases supra note 60. 
62. See supra § 314. 
63. In re De Hart’s Will, 122 N.Y. 


S. 220, 67 Misc. 138. 


64. Cal. Pi re Crittenden’s Estate, 
Myr.Prob. 


D.C.—Keely v. Moore, 22 App.D.C. 
9 agai. 25 S.Ct. 169, 196 U.S. 38, 49 L.Ed. 


Ill.— Hoover v. Keller, 171 N.E. 163, 
339 Ill. 126. 


Ind.—Barricklow v. Stewart, 72 N 
BE. 128, 163 Ind. 438. 


Miss.—Fatheree v. Lawrence, 
Miss. 585. 


Mo.—Murphy v. Murphy, 
526. 


Neb.—In re Diener’s Estate, 113 N 


33 


24 Mo. 


Hun 635, 4 Silv.Sup. 233 [aff 27 N.E. | W. 149, 79 Neb. 569, 14 L.R.A.N.S. 259, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


quire an attestation clause and provide that “the 
attestation shall state the number of sheets of pages 
used, upon which the will is written, and the fact 
that the testator signed the will and every page there- 
of, or caused some other person to write his name, 
under his express direction, in the presence of three 
witnesses, and the latter witnessed and signed the 
will and all pages thereof in the presence of the tes- 
tator and of each other,” and the will shall be dis- 
allowed if not so executed and attested.°* 
these provisions the will is distinct and different 
from the attestation,®* and the statutory require- 
ments are mandatory.®® 
necessary and essential to the validity of the will,7° 
and in the absence thereof the will cannot be ad- 
mitted to probate." 


Under 
An attestation clause is 


The attestation clause must be 


13 Prob.Rep:Ann. 174. 


N.J.—Waddington v. Buzby, 16 A. 
690, 45 N.J.Eq. 173, 14. Am.S.R. 706; 
hk v. Ayers, 12 A. 621, 43 N.J.Hq. 


N.Y.—Matter of Cornell’s Will, 
N.Y.S. 920, 89 App.Div. 412. 


Okl.—In re Me-hun-kah’s Will, 189 


85 


P. 867, 78 Okl. 214. 

Va.—Pollock v. Glassell, 2 Gratt. 
(48 Va.) 439. 

[a] Thus (1) it is no tenable 


ground of objection to the validity of 
a will that the attestation clause 
omits to state that the will was signed 
by the subscriber as a witness at the 
request of the testator (In re Crit- 
tenden’s Estate, Myr.Prob. (Cal.) 50; 
Kelly v. Moore, 22 App.D.C. 9 [aff 25 
S.Ct. 169, 196 U.S. 38, 49 L.Ed. 376)), 
(2) that the testator subscribed his 
name in the presence of the witnesses 
(In re Me-hun-kah’s Will, 189 P. 867, 
78 Okl. 214), (3) that the witnesses 
signed in his presence (Fatheree v. 
Lawrence, 33 Miss. 585), (4) that the 
instrument was duly signed and sealed 
by the testator (Pollock v. Glassell, 2 
Gratt. (43 Va.) 439), (5) that the tes- 
tator was of sound and disposing mind 
and memory (Murphy v. Murphy, 24 
Mo. 526),,(6) or that it incorrectly 
states the name of the testatrix (In 
re Diener’s Hstate, 113 N.W. 149, 79 
Neb. 569, 14 L.R.A.N.S. 259, 13 Prob. 
Rep.Ann. 174). 


[b] Forms of attestation clauses 
held sufficient see Moore vy. Walton, 
123 S.E. 812, 158 Ga. 408; Mullis v. 
Phillips, Tt Se. 400, 152 Ga. 811; 
Flynn v. Flynn, 119 N_E. 304, 283 ml. 
206, Ann.Cas.1918E 1034; Meads v. 
Earle, Ot) N-Ey 916, 2106) Massiiroges 
29 L.R.A.N.S. 63. 


65. Matter of De Hart’s Will, 122 
N.Y.S. 220, 67 Misc. 18. 


66. Caluya v. Domingo, 27 Philip- 
pine 330. 


67. Code Civ. Proc. § 618, amended 
by Act No. 2645, and § 634 


68. Fernandez v. RE de Dios, 46 
Philippine 922. 


69. In re Neumark’s Estate, 
Philippine 841. 


70. Rodrigues v. Alcala, 55 Philips 
pine 150; Quinto v. Morata, 54 Philin- 
pine 481; Gumban y. Gorecho, 50 
Philippine 30; Sano v. Quintana, 48 
Philippine 506; Fernandez v. Vergel 
de Dios, 46 Philippine 9225 inmere 
Neumark’s Estate, 46 Philippine 841. 


71. Fernandez v. Vergel de Dios, 
46 Philippine 922; In re Uy Coque’s 
Estate, 43 Philippine 405. 


46 
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§§ 399-394] 


made in strict conformity with the requirements of 
the statute, and where it fails to show on its face a 
full compliance with those requirements, the de- 
fect constitutes sufficient ground for the disallow- 
ance of the will.7* The facts which must be recit- 
ed therein cannot be proved by any evidence other 
than the attestation clause itself.7* It must state 
that the testator and the witnesses saw each other 
sign the will.74 It must also state the number of 
pages in the will,*® and recite that the witnesses 
signed the will on each and every page thereof on 
the left margin in the presence of the testator, oth- 
erwise it is fatally defective and annuls the will.7¢ 
But in stating the necessary facts it is not necessary 
to use the exact language of the statute; it will be 
sufficient if the facts appear in any manner intelligi- 
ble from the attestation clause.77 Clerical errors, 
consisting in omission of words, will not vitiate 
the attestation clause where by giving it a reason- 
able construction the recitals will satisfy the stat- 
utory requirements.78 The signature of the testator 
is not necessary in the attestation clause,’® and the 
fact that the attestation clause is written on a sepa- 
rate page and not on the last page of the body of 


72. Quinto v. Morata, 54 Philippine 
481; Gumban v. Gorecho, 50 Philip- 
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82. Wright v. Wright, 5 Ind. 389 
(holding that an alteration made in a 
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the document will not invalidate the will, where, if 
it had been written on the last page of the will in di- 
rect continuation of the body thereof, there would 
not have been sufficient space on that page for the 
signatures of the witnesses to the clause.®°? 


[§ 393] L. Attestation of Erasures, Interlinea- 
tions, and Substitutions.8! While there is some 
authority to the contrary,®? it has almost uniformly 
been held that alterations of a will by erasures, in- 
terlineations, or substitutions are valid and opera- 
tive only when attested with the same formalities as 
the will itself.8? It will be sufficient to satisfy the 
requirements of the rule that the whole will in its 
altered state is properly attested,** or that the al- 
terations alone be attested,*®® if properly brought to 
the attention of. the attesting witnesses.*® Where 
interlineations are wholly immaterial and produce no 
alteration in the will,®’ or in no degree affect the dis- 
positions thereof,** it has been held not to invalidate 
the will that they were made after one and before 
the other of the witnesses signed. 


[§ 394] 10. Codicils.8® A codicil, in order to be 
effective, must be executed with the same formalities 


three daughters. By his will he di- 
rected that his estate be divided into 


pine 30; Sano v. Quintana, 48 Philip- 
pine 506. 


73. In re Pueblo’s’ Estate, 54 
Philippine 481; Fernandez v. Vergel 
de Dios, 46 Philippine 922; In re Uy 
Coque’s Estate, 43 Philippine 405. 


74, Nayve v. Mojal, 47 Philippine 
152; Fernandez v. Vergel de Dios, 
46 Philippine 922; In re Uy Coque’s 
Estate, 43 Philippine 405. 


75. In re Andrada’s 
Philippine 180. 


[a] Purpose is to safeguard the 
document from the possibility of in- 
terpolation of additional pages or 
omission of some of the pages actual- 
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ly used. In re Andrada’s Will, 42 
Philippine 180. 
76. In re MHagoriles’ Will, 50 


Philippine 30 [overr Nayve v. Mojal, 
47 Philippine 152]; In re Quintana’s 
Will, 48 Philippine 506; Fernandez 
v. Vergel de Dios, 46 Philippine 922; 
In re Uy Coque’s Estate, 43 Philip- 
pine 405. 


77. Fernandez v. Vergel de Dios, 
46 Philippine 922. 


[a] Attestation clauses held sufii- 
cient.—Fernandez v. Vergel de Dios, 
46 Philippine 922 (‘‘and he [the tes- 
tator] signed at the bottom of. the 
aforesaid will in our presence, and at 
his request we also signed our names 
as witnesses in his presence and that 
of each other, and finally, the testator, 
as well as we, his witnesses, signed in 
the same manner on the left margin 
of each and everyone of its sheets,” 
for the phrase “in the same manner” 
means that the testator signed in the 
presence of the witnesses, and the lat- 
ter in his presence and that of each 
other); In re Jocson’s Will, 46 Philip- 
pine 701; In re Coronel’s Will, 45 
Philippine 216. 

78. In re Coronel’s Will, supra. 


79. Fernandez v. Vergel de Dios, 
46 Philippine 922; 
Will, 40 Philippine 476. 


gO. Villaflor v. Tobias, 53 Philip- 
pine 714. 
81. Effect of alteration made sub- 


sequent to execution of will see supra 
272. 


In re Abangan’s: 


will by the direction of the testator in 
his presence and in the presence of 
the subscribing witnesses must be 
considered as duly attested although 
the witnesses do not rewrite their 
names to the instrument, the court 
Saying that “under the circumstances 
it would be useless ceremony”). 


83. Ill.—Hesterberg v. Clark, 46 
N.E. 734, 166 Ill. 241, 57 Am.S.R. 135. 


eee an v. Marshal, 1 Mart.N.S. 


Me.—Doane y. Hadlock, 42 Me. 72. 


Md.—Eschbach v. Collins, 61 Md. 
478, 48 Am.R. 123. 


Minn.—In re Penniman’s Will, 20 
Minn. 245, 18 Am.R. 368. 


Bete Je ce es v. Varnon, 67 Mo.App. 


N.H.—Gardner v. Gardiner, 19 A. 
651, 65 N.H. 230, 8 L.R.A. 383. 


N.Y.—In re Bescher’s Estate, 229 N. 
Y.S. 821, 182 Misc. 625; Jackson v. 
Holloway, 7 Johns. 394; McPherson v. 
Clark, 3 Bradf.Surr. 92. 


N.C.—Malloy v. McNair, 
297. 


Pa.—Charles v. Huber, 78 Pa, 448. 


Eng.—Locke v. James, 11 M.&W. 
901, 152 Reprint 1071; In re Shearn, 
43 L.T.Rep.N.S. 736. 


Ont.—Smith v. Meriam, 
Ch. 383. 


Newfoundl.—Re Tarrahan, 5 New- 
foundl. 186. 


[a] Rule applied (1) where the 
will devised all the lands of which the 
testator was then in possession to his 
four sons, and the testator afterward 
having become seized of other lands, 
he so altered his will by erasures and 
interlineations as to make the de- 
vise extend to all the lands of which 
he should die seized, and indorsed a 
memorandum to that effect on the 
will, stating the alterations which he 
had made, but the memorandum was 
attested by two witnesses only, it was 
held that, as the statute required 
three witnesses, the alteration was 
inoperative. Jackson v. Holloway, 7 
Johns. (N.Y.) 394. (2) <A testator 
left ten children—seven sons and 


49 N.C. 


25 Grant 


ten equal parts or shares, and he gave 
to all his children life estates in their 
respective shares, with remainders 
over to their children, except his sons: 
J, E, and L, to whom he gave their re- 
spective shares absolutely and in fee. 
Some time after the execution of the 
will the testator erased or obliterated 
the names of his sons J, E, and L, 
wherever they occurred, by drawing a 
line through them with his pen, but 
leaving the names legible. The eras- 
ures operated to confer estates in fee. 
simple on all the sons. It was held 
that the attempted obliterations were 
inoperative, and the will should be 
read as it was originally written and 
executed. Eschbach v. Collins, 61 Md. 
478, 48 Am.R. 123. 


84. Malloy v. McNair, 49 N.C. 297. 


85. Eschbach v. Collins, 61 Md. 478, 
8 res 123; In re Wingrove, 17 
ur. : 


86. In re Penniman’s Will, 20 
Minn. 245, 18 Am.R. 245 (attestation 
by the witnesses of erasures and in- 
terlinations consisting of no more. 
than the signing, at the testator’s re- 
quest, of a memorandum, which had 
not been signed by the testator him- 
self, and without any knowledge on 
their part of the number and loca- 
tion or nature of the erasures, inter- 
lineations, and additions, is insuffi- 
cient). 


[a] Attestation held sufficient.—. 
Where the subscribing witnesses to 
a will subscribe their names at the 
end of a memorandum of erasures 
and interlineations which is imme- 
diately below the attestation clause, 
this is a sufficient signature by them. 
es vy. Loughlin, 20 Barb. (N. 
M6A)) oles 


ee Bateman vy. Mariner, 5 N.C. 

[a] As, for instance, insertion of 
the date and the words “dearly be- 
loved.” Bateman v. Mariner, 5 N.C. 
L6G. 

8s. Griggs v. Williams, 51 N.C. 
518. 

89. Form aid contents see supra &- 
270. 


To holographic will see infra § 407.. 
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as are requisite in the execution of a valid will,®° but 
there is a sufficient execution where these require- 
As in the ease of the 
will,®? the codicil must be signed by the testator.°* 
If prepared by a third person and presented to him 
for signature, the testator should read it himself or 
it should be read to him.®4 So, also, it must be at- 
tested and subscribed in the presence of the testa- 
tor by the number of witnesses designated by stat- 
ute,®®> whose competency is governed by statutes pre- 
seribing the requirement for the execution of wills,?® 
and publication thereof must be made by the testa- 


ments are complied with.®+ 


tors 


Date. A codicil or addition to a will need not al- 
ways be separately dated if it have the appearance 


90. Colo.—Freeman y. Hart, 158 P. 
305, 61 Colo. 455. 


D.C.—Power y. Davis, 10 D.C. 153. 


Ind.—Pfaffenberger v. Pfaffenberg- 
er, 127 N.E. 766, 189 Ind. 507. 


Md.—Remington v. Metropolitan 
Sav. Bank, 25 A. 666, 76 Md. 546. 


N.M.—Perea v. Barela, 23 P. 766, 5 
N.M. 458 [aff 27 P. 507, 6 N.M. 239]. 


N.Y.—In re Sidenberg’s Will, 187 
N.Y.S. 414, 115 Misc. 38; In re Hilden- 
brand’s Will, 150 N.Y.S. 1067, 87 Misc. 
471. 


Ohio.—Foye v. Foye, 172 N.E. 386, 
35 Ohio App. 283; In re Murray’s Es- 
tate, 20 Ohio N.P.N.S. 305. 


Pa.—In re Stinson’s Estate, 81 A. 
212, 232 Pa. 230; In re Maxwell’s Es- 
tate, 18  Pa.Dist.&Co. 211; Little’s 
Hst., 86 Pa.Co. 372. 


S.cC.—Dunlap v. Dunlap, 4 S.C.Eq. 
305. 

Tex.—Frame v. Whitaker, (Civ. 
App.) 7 S.W.(2d) 140 [rev on other 
grounds 36 S.W.(2d) 149, 120 Tex. 


531; Magee v. Magee, (Civ.App.) 272 
S.W. 252. 
91. Elkinton v. Brick, 15 A. 39], 


44 N.J.Eq. 154, 1 L.R.A. 161. 
92. See supra § 280, 


93. Remington Vv. Metropolitan 
Sav. Bank, 25 A. 666, 76 Md. 546; In 
re Stinson’s Estate, 81 A. 212, 232 Pa. 
230. 

{a] Signing held sufficient. — A 
codicil, so denominated, commencing 
at the foot of a formally executed 
will, and containing the testatrix’s 
name for the second time not as part 
of a recital, as in the first instance, 
but by itself, on a “Continuation of 
the codicil to my will’ on a separate 
sheet, is sufficiently signed, although 
not at the close of the codicil. ‘‘The 
fact of the codicil itself thus shows 
an intent upon the part of the testa- 
tor to execute the paper by the use of 
her name in the second place in which 
it occurs.” In re Johnston’s Estate, 
391 P. 382, 64 Cal.App. 197, 201. 


[b] Signing at end. — Unsigned 
writings inclosed in an _ envelope, 
which is indorsed in the testatrix’ 
handwriting “codicil to will of” the 
testatrix, do not comprise a _ testa- 
mentary instrument entitled to ad- 
mission to probate, not being signed 
at the end in accordance with the re- 
quirements of Wills Act (A917) Sh 2. 
Tn re Maxwell’s Estate, 18 Pa.Dist.& 
Cond LE 

94. Tucker v. Calvert, 6 Call (10 


WILLS 


itself.°8 


execution.?® 


lidity.t 


[§§ 394-396 


of having been written at the same time as the will 
Where a codicil written on both sides of a 
single sheet letter head bore a date on the front 
side and a subsequent date on the back, where the 
codicil was signed by the testator, beneath the sig- 
nature, such subsequent date is to be taken as that of 


[§ 395] I. Delivery. The delivery of a will, un- 
like a deed, is not essential to its execution or va- 


[§ 396] J. Holographic Wills*?—1. In General. A 
“holographic will,” sometimes called an “olographie 


will,”* may be defined to be a will written entirely 


Va.) 90. 


95. Freeman v. Hart, 158 P. 305, 
61 Colo. 455; Remington v. Metro- 
politan Sav. Bank, 25 A. 666, 76 Md. 
546; Perea v. Barela, 23 P. 766, 5 
IN. MM. 458° [aif 277. 50%, 6 NM. (23903 
in re) Smith’s Estate, 95 A. 338, 250 

BeOGe 


[a] Unwitnessed codicil is invalid. 
In re Smith’s Hstate, 95 A. 338, 250 
Pa Out of 


[b] Insufficient number of wit- 
nesses.—(1) Where the statute re- 
quires attestation of a will by a desig- 
nated number of witnesses, the same 
number are required for a codicil, 
and a codicil attested by a less num- 
ber is insufficient. Freeman v. Hart, 
L658 305. 6L Colos 45550) Perea avs 
Barela, 23 P. 766, 5 N.M. 458 [aff 27 
Pr o0%, 6 VN Ma 2390. .((2)) A rcodieil 
imperfectly executed in having two 
witnesses only instead of three as re- 
quired by statute, although a republi- 
cation of the will, does not give effect 
to the dispositions made by the will 
where it also was attested by a less 
number of witnesses than required by 
statute. Dunlap v. Dunlap, 4 S.C.Eq. 
805; Lee v. Libb, 1 Show. 68, 89 Re- 
print 454. (3) And the fact that the 
will had two witnesses and the codicil 
two witnesses, one of whom was dif- 
ferent from the two in the will, makes 
no. difference. Dunlap v. Dunlap, 
supra; Lee v. Libb, supra. (4) Soa 
will attested by two witnesses, dur- 
ing a time when the statute required 
three, and two codicils making specific 
reference to the will, and aitached 
thereto, and attested by one and two 
witnesses respectively, are not, when 
taken together, and although a wit- 
ness to both codicils was present at 
the execution of the will, which, how- 
ever, he did not sign as a witness, suf- 
ficient to constitute a will attested by 
three witnesses, and does not consti- 
tute a revocation of a former will. 
Notes v. Doyle, 32 App.D.C. 413. 


[ec] Codicil containing unattested 
attestation clause.—Even though the 
law does not require a will of per- 
sonal property to be witnessed by 
anyone, a codicil containing an attes- 
tation clause evincés an intention to 
acknowledge and publish it in the 
presence of witnesses, and if it is not 
attested by witnesses, it is void, the 
inference being that the testator did 
not intend it to have effect as a testa- 
mentary disposition unless so attest- 
ed. Power v. Davis, 10 D.C. 153. 


[d] Where charitable bequests in 
a will were valid, it being properly 
“attested,” as required by the statute, 
the fact that a codicil to the will may 


*By CAROLAN J. WALSH (§§ 396-408). 


by the testator with his own hand.‘ 
| wills have, in some jurisdictions, been made the sub- 


Holographie 


not have been so witnessed has no 
effect on the charitable bequests. In 
iS eprarig Estate, 154 A. 288, 303 
a. 193. 


96. Pfaffenberger v. Pfaffenberger, 
127 N.E. 766, 189 Ind. 507. 


97. In re Gahagan’s Estate, 89 A. 
V1, 82 N.J.Ea. 602. 


[a] Publication held sufficient.— 
Publication by a _ testator acknowl- 
edging and signifying his adoption 
and approval of the declaration of one 
present, in the presence and ‘hearing 
of the subscribing witnesses, to the 
effect that the instrument about to be 
executed was a codicil to his will, was 
sufficient, if the sense of the declara- 
tion was conveyed to the intelligence 
of the witnesses. In re Gahagan’s 
Estate, 89 A. 771, 82 N.J.Eq. 601. 


98. Succession of Ledet, 128 So. 
273, 170 La. 449; Lagrave v. Merle, 5 
La.Ann. 278, 52 Am.D. 589. 


99. In re Sidenberg’s ‘Will, 187 
N.Y.S. 414, 115 Misc. 38 (there being 
no testimony but that the document 
was, when executed, in the condition 
it now is, it is presumed that if any 
alterations or additions thereto were 
made, they antedated execution). 


1. In re Brackenridge’s Estate, 
(Civ.App.) 245 S.W. 786 [rev on other 
grounds 267 S.W. 244, 270 S.W. 1001, 
114 Tex. 418]. 


2. Cross references: 


Allegation that will is holographic 
see infra § 727. 


oe of holographic will see infra 


Soldier’s and mariner’s holographic 
wills see infra § 430. 


3. “Rolograph” or “olograph” 29 
C.J. p 767. is 


4 See cases infra this section; 
and §§ 397-407. 


“The definition of a holographic 
will is exact: It is a testament writ- 
ten wholly by the testator.” Neer v. 
Cowhick, 31 P. 862, 868, 4 Wyo. 49, 
18 L.R.A. 588. 


[a] Statutory definitions.—(1) 
“One that is entirely written, dated, 
and signed by the hand of the testa- 
tor himself.’”” Mont. Rev. Code’§ 4727 
[quot In re Noyes’ Estate, 105 P. 1017, 
1019, 40 Mont. 190, 26 L.R.A.N.S. 1145, 
20 Ann.Cas. 360]. (2) “The olo- 
graphic testament is that which is 
written by the testator himself.” La. 
Civ. Code art 1588 [quot Succession 
of Fitzhugh, 127 So. 386, 170 La. 122]. 


Handwriting of testator generally 
see infra § 402. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 396] 


ject of express statutory provision® and, when such 
provisions exist, it is essential to the validity of such 
a will that it comply with the statutory require- 
ments,® at least substantially,’ for, if they are not 
observed, such wills are void, no matter how clearly 
they convey the wishes of decedents.® 
utes are mandatory and not merely directory,® and | 
it has been held that they must be strictly,1° al- 

though reasonably,'! construed so as to protect the 

rights of heirs at law,!? but at the same time so as 


to give effect to their purpose.t 


In absence of 


5. See statutory provisions. 


6. Ark.—Sneed vy. Reynolds, 
S.W. 686, 166 Ark. 581. 


Cal.—In re Thorn’s Estate, 192 P. 
19, 183 Cal. 512; In re Vance’s Estate, 
WGEZE 0s, i 4-Cal.21225 ER. A917C 
479; In re Rand’s Estate, 61 Cal. 468, 
44 Am.R. 555; In re Price’s Estate, 
112 P. 482, 14 Cal.App. 462. 


Idaho.—Scott v. Harkness, 
556, 6 Idaho 736. 


La.—Succession of Kron, 135 So. 19, 
172 La. 666; Succession of Fitzhugh, 
127 So. 386;, 170 La. 122; In re Ar- 
mant’s Will, 9 So. 50, 43 La.Ann. 310, 
26 Am.S.R. 183. 


Miss.—Baker v. Brown, 36 So. 539, 
Soe Miss. 7938; 1 Ann-Cas.. 371, 9 Prob. 
Rep.Ann. 282. 


Mont.—In re Noyes’ Bstate, 105 P. 
1017, 40 Mont. 190, 26 L.R.A.N.S. 1145 
and note, 20 Ann.Cas. 366. 


S.D.—In re Brandow’s Estate, 240 
N.W. 323. 


Utah.—In re Yowell’s Estate, 
P2830, 15 W tah e12. 


Va.—Warwick v. Warwick, 10 S.E. 
843, 86 Va. 596, 6 L.R.A. 775 and note. 


[a] Solemn act.—‘‘An olographic, 
like every other testament, is a sol- 
emn act. It matters not how clearly 
it conveys the last wishes of the de- 
cedent, if it is not clothed with the 
forms prescribed it is null.” In re 
Armant’s Will, 9 So. 50, 52, 43 La. 
Ann. 310, 26 Am.S:R. 183 [quot Suc- 
cession of Fitzhugh, 127 So. 386, 170 
La. 122; In re Noyes’ Estate, 105 P. 
1017, 1020, 40 Mont. 190, 26 L.R.A.N. 
S. 1145, 20 Ann.Cas. 360]. 


7 In re Hail’s Estate, 235-P. 916, 
106 Okl. 124; Dunlap v. Dunlap, 209 
P. 651, 87 Okl. 95; Davis v. Davis, 207 
P. 1065, 86 Okl. 255; Hill v. Davis, 167 
P. 465, 64 Okl. 353. 


8. In re Fisher’s Estate, 279 P. 
291, 47 Idaho 668; Succession of 
Fitzhugh, 127 So. 386, 170 La. 122; 
In re Armant’s Will, 9 So. 50, 43 La. 
Ann, 310, 26 Am.S.R. 183. 


[a] Intent alone insufficient.— 
That the testator’s intent is clear 
does not validate a holographic will 
not properly executed. In re Fish- 
er’s Estate, 279 P. 291, 47 Idaho 668. 


9. Inre Jenkins’ Will, 72 S.E. 1072, 
157 N.C. 429, 37 L.R.A.N.S. 842. 


10. In re Lowrance’s Will, 155 S. 
By 876. 199 N.C. 78255 In re Jenkins’ 
Walls (2 esi. LO) 157 NC. +429, 737 
L.R.A.N.S. 842; In re Yowell’s Es- 
tate, 285 P. 285, 75 Utah 312. 


11. In re Lowrance’s Will, 155 S. 
E. 876, 199 N.C. 782; In re Jenkins’ 
Wwe. 10N2, aloweeNac. 429, <3i7 
L.R.A.N.S. 842. 
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statutory recognition. 
however, the legislature in a particular jurisdiction 
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These stat- 
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has defined and prescribed the manner in which 
wills shall be executed, without making a distinct 
provision for holographic wills, such wills are in- 
valid unless drawn and executed in conformity with 
the requirements as to other wills** although it has 
been said that the atmosphere surrounding a testa- 
mentary instrument wholly in the handwriting of the 
testator is such as to cause it to be accepted as his 
will with less strictness as to proof of a compliance 
with statutory formalities.1® 


In such jurisdictions 


no exception is recognized in favor of holographic 
wills as regards attestation, acknowledgment, or pub- 


Where, 


12. In re Jenkins’ Will, supra. 


13. In re Lowrance’s Will, 155 S. 
E. 876, 199 N.C. 782; In re Jenkins’ 
Wall), 2S. 02 aa IN. Cx 4205 ou 
L.R.A.N.S. 842. 


[a] Purpose of holographic will 
statutes see In re Dreyfus’ Dstate, 
6b. Pe O4 lee 1b Calesiin WRAL Oz 
391; Alexander v. Johnson, 88 S.E. 
785, 171 N.C. 468. 


14. In re Turrell, 59 N.E. 910, 166 
N.Y. 530; In re Brown’s Estate, 172 
P. 247, 101 Wash, 314. 


[a] If it be conceded that at com- 
mon law the capacity to make a holo- 
graphic will exists, and that in the 
jurisdiction in question the common 
law prevails, the fact that the legis- 
lature has defined ‘‘wills” and how 
and by whom they can be executed 
and makes no provision for holo- 
graphic will is of itself a modification 
of the common law in that respect. 
In re Brown’s Estate, 172 P. 247, 101 
Wash. 314. 


[b] Signature.—(1) Will must be 
subscribed by testator (In re Hyett’s 
Will, 209 N.Y.S. 251, 124 Mise. 523). 
(2) At end of will (In re Tyner’s 
Will, 245 N.Y.S. 206, 138 Misc. 192; 
In re Pierce’s Will, 184 N.Y.S. 536, 
113 Misc. 311; In re Miller’s Will, 194 
N.Y.S. 8438, 111 Mise, 47 In re De 
Hart’s Will, 122 N.Y.S. 220, 67 Mise. 
13). (8) A statutory requirement 
that a will shall be subscribed by the 
testator at the end of the will is to be 
construed liberally in favor of the 
will, and a will which, after appoint- 
ing an executrix, .continues, ‘the 
above written instrument was sub- 
scribed by (signature of testatrix) 
March 10th in ‘the year of our Lord 
1908 and (testatrix) acknowledged to 
each of us,” ete. followed by the 
names and residences of the witness- 
es, is within such statutory require- 
ment. In re De Hart’s Will, 122 N.Y. 
S. 220, 67 Mise. 13. (4) The signa- 
ture of the testatrix immediately pre- 
ceding in testimonium clause of a 
holographic will is a valid subscrip- 
tion, where evidence indicates that 
such signature was intended to be a 
subscription. In re Ficken’s Will, 
256 N.Y.S. 617, 148 Mise. 407. (5) A 
holographic will, signed by the testa- 
trix in the attestation clause preced- 
ing an unsigned codicil, is properly 
executed, and valid under the statute 
of wills, as against the objection 
that it was not signed at the end, 
the codicil being a separate docu- 
ment, which, although written on the 
same Sheet of paper, or fastened to 
the will on the same day, or even at 
the same time and attested by the 
same witnesses, must be executed by 
the testatrix separately from the will. 
In re Miller’s Will, 194 N.Y.S. 843, 119 
Mise. 4. 


lication,!® and, if the requirements in that regard 
are not complied with, the instrument will fail as a 


[ec] Bequest for religious or char- 
peers Mae ast Ome Estate, 1 Chest. 
Co. : 


15. In re Turell’s Will, 59 N.E. 910, 
166 N.Y. 530; In re.Van Derzee’s Will, 
208 N.Y.S. 687, 124 Misc. 539; In re 
Billet’s Estate, 174 N.Y.S. 488, 106 
Misc. 229 [rev on other grounds 175 
N.Y.S. 482, 187 App.Div. 309]. 


[a] Writing upside down on one 
page.—A holographic will is not in- 
validated by the fact that the writing 
on the second page began at portion 
of sheet nearest to fold, instead of at 
reverse end. In re Ficken’s Will, 256 
N.Y.S. 617, 148 Misc. 407. 


[b] Strong presumption favoring 
the validity of a holographic will, 
does not supply a lack of statutory 
formalities of execution. In re Shir- 
sous Will, 2385 N.Y.S.) 31%. 134 Mise: 


[c] Signing in presence of wit- 
nesses.—The signature of the testa- 
tor, written by himself in the pres- 
ence of witnesses in the attestation 
clause of a holographie will, with the 
intent that it should be his signature, 
is a signing in the presence of wit- 
nesses, making the will effective. In 
re Phelan’s Hstate, 87 A. 625, 82 N.J. 
reas [aff 91 A. 1070, 82 N.J.Eq. 


[d] Failure of witnesses to see 
signature.—A holographic will is val- 
id, if signed by the testator before 
it was witnessed; and the mere fail- 
ure of the witnesses to see the sig- 
nature of the testator did not, as a 
matter of law, render the will a nul- 
lity. Dougherty v. Crandall, 134 N. 
W. 24, 168 Mich. 281, 38 L.R.A.N.S. 
161, Ann.Cas.1913B 1300. 


16. Mich.—Dougherty vy. Crandall, 
134 N.W. 24, 168 Mich. 281, 38 L.R.A. 
N.S. 161, Ann.Cas.1913B 1300. 


N.J.—In re Sage, 107 A. 445, 90 N. 
J.Eq. 580 [aff 107 A. 151, 90 N.J.Ea. 
209]; In re Phelan’s Estate, 87 A. 
625, 82 N.J.Eq. 316 [aff 91 A. 1070, 
82 N.J.Eq. 647]. 


N.Y.—In re Turell’s Will, 59 N.E. 
910, =166) N.W. 330/32. IN. Y.Civ: Proc: 
33; In re Wallace’s Will, 265 N.Y-.S. 
898, 148 Misc. 867; In re Levengston’s 
Will, 142 N.Y.S. 829, 158 App.Div. 69; 
Matter of Akers, 77 N.Y.S. 6438, 74 
App.Div. 461, 11. N.Y.Ann.Cas. 242 
fafi66) N° 1103) a7 3isNeyY., 6201.) In 
re Shirley’s Will, 235 N.Y.S. $17, 134 
Mise. 413; In re Dodge’s Will, 220 
N.Y.S. 604, 129 Mise. 323 [aff 221 N. 
Y.S. 814, 220 App.Div. 794]; In re Van 
Derzee’s, Will, 208 N.Y.S. 687, 124 
Mise. 538; In re Hyett’s Will, 209 N. 
Y.S. 251, 124 Mise. 523; In re Crill’s 
Estate, 207 N.Y.S. 775, 124 Mise. 134 
[aff 211 N.Y.S. 908, 214 App.Div. 849]; 
In re Pierce’s Will, 184 N.Y.S. 536, 113 
Misc. 311; In re Perrine’s Will, 180 
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However, in some of these jurisdictions, the 
courts do not require the same strict complance 
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with these statutory requirements as is exacted in 


the case of other wills;'® still, unless there is a sub- 
stantial complianece!® with the statutory require- 
ments as to attestation,?° signing in the presence of 
witnesses,”! acknowledgment of signature to witness- 
es,”? or publication of the will to them,” the instru- 
On an issue as to whether the testa- 
tor had signed the will before the attestation clause 
_was written and before it had been presented to the 
witnesses to sign, it has been held that the fact that 
the instrument is holographic raises a presumption, 
to a greater extent than if the will had been prepar- 


ment will fail. 


N-Y.S. 333, 109) Misc. 459; In re Co- 
gan’s Will, 168 N.Y.S. 937, 101 Misc. 
652 [rev on other grounds 171 N.Y. 
S. 648, 184 App.Div. 198 (aff 123 N.E. 
860, 226 N.Y. 694)]; Perham v. Cot- 
tle, 162 N.Y.S. 21, 98 Mise. 48 [aff 
165 N.Y.S. 1106]; In re Holmberg’s 
Will, 145 N.Y.S. 846, 83 Misc. 245; 
In re Reisner’s Will, 142 N.Y.S. 1074, 
81 Misc. 101; In re Wilmerding’s Will, 
135 N.Y.S. 516, 75 Misc. 432. 


17. In re Sage, 107 A. 445, 90 N. 
J.Eq. 580 faff 107 A. 151, 90 N.J.Eq. 
209}. 

[a] Insufficient acknowledgment. 
—Where deceased drew her will and 
took it to a neighboring store and 
requested two witnesses to sign it, 
and they did so without seeing the 
writing or her signature in any part 
of it, and she did not declare that 
she had signed it and that it was 
her last will, the document lacked 
the essential formality of publication 
within the Wills Act, and .was prop- 
erly denied probate. In re Sage, 107 
A. 445, 90 N.J.Eq. 580 [aff 107 A. 151, 
90 N.J.Eq. 209]. 


18. In re Levengston’s Will, 142 N. 
Neca LoS ApprDiv. 7 69:2 In re 
Dodge’s Will, 220 N.Y.S. 604, 129 
Misc. 323 [aff 221 N.Y.S. 814, 220 


App.Div. 794]; In re Byett’s Will, 209 
N.Y.S. 251, 124 Misc. 523; In re Tact- 
kian’s' Estate, 176 N.Y.S. 877, 107 
Mise. 590; In re Paez’s Estate, 176 
N.Y.S. 751, 107 Mise. 586; In re Van 
Benschoten’s Will, 174 N.Y.S. 170, 105 
Misc. 332; Perham v. Cottle, 162 N. 
Y.S. 21, 98 Misc. 48 [aff 165 N.Y.S. 


1106]; In re Holmberg’s Will, 145 
N.Y.S. 846, 83 Misc. 245; In re Wil- 
merding’s Will, 1385 N.Y.S. 516, 75 


Misc. 432. 


{aj Statutory requirements held 
substantially and sufficiently met.— 
(1) A holographic wili, signed by 
witnesses at the testatrix’s request in 
each other’s presence without seeing 
the testatrix sign, is executed in sub- 
stantial compliance with statute. In 
re Dodge’s Will, 220 N.Y.S. 604, 129 
Mise. 323 [aff 221 N.Y.S. 814, 220 
App.Div. 794]. (2) Where the testa- 
tor wrote his own will and at differ- 
ent times on the same day showed it 
to attesting witnesses separately, 
who each signed in his presence, there 
was a legal attestation. In re Lev- 
engston’s Will, 142 N.Y.S. 829, 158 
App.Div. 69. (3) Where the maker 
of a holographic will bearing his sig- 
nature at the end told the two wit- 
nesses and a notary public, all of 
whom knew his signature, which was 
visible to them, that the paper was 
his will, and requested their signa- 
tures, aS witnesses, there was a suf- 
ficient acknowledgment of his sig- 
nature and publication. In re Tact- 
kian’s Estate, 176 N.Y.S. 877, 107 
Mise. 590. (4) A holographic will, 


in which the testator’s name did not 
appear as his signature except in the 
attestation clause, is entitled to pro- 
bate, where one of the subscribing 
witnesses whose signatures were 
proved was dead and the other was 
physically and mentally incapacitat- 
ed, notwithstanding the statute re- 
quires the signature to be at the end 
of the will. In re Eyett’s Will, 209 N. 
VES. 250,01 24) Mises "523. tan (b)) wav nere 
there is testimony that the testator 
came to subscribing witnesses with 
the paper already signed by him as his 
will, and that at his request they 
signed it, without proof that one sub- 
scribing witness was able to read by 
aid of glasses, probate will be de- 
ereed, although the will without an 


attestation clause disinherited the 
testator’s only child. In re Van Ben- 
schoten’s Will, 174 N.Y.S. 170, 105 
Misc. 332. 


19. In re Turell’s Will, 59 N.H. 910, 
LOOUNGYonoe UO) S2t Nea CivRrOoCue sce LD 
re Dodge’s Will, 220 N.Y.S. 604, 129 
Mise, 323 “[aft <220 INiv.Ss 18140220 
App.Div. 794]; In re Crill’s Hstate, 
207 N.Y.S. 775, 124 Mise. 134 [aff 211 
N.Y.S. 908, 214 App.Div. 849]; In re 
Pierce’s Will, 184 N.Y.S. 536, 113 
Mise. 311; In re Paez’s Estate, 167 
N.Y.S. 751, 107 Mise. 586; Perham v. 
Cottle, 162 N.Y.S. 21, 98 Misc. 48 [aff 
165 N.Y.S. 1106]; In re Wilmerding’s 
Will, 135. N.Y.S. 516, 75 Mise. 432. 


20. See cases infra this note. 


{a] Attestation of later paper.— 
Where the testator executed two pa- 
pers in his handwriting, intended as 
his will, and more than a year later 
executed a paper certifying to the 
identity of the principal legatee in 
such intended will, the fact that such 
certificate was attested will not 
supply attestation to the papers pre- 
viously executed, where he did not 
intend the certificate to be part of 
will. In re Cogan, 171 N.Y.S. 648, 184 
App.Div. 198 [rev 168 N.Y.S. 937, 101 
Misc. 652, and aff 123 N.E. 860, 226 
N.Y. 694]. 


[b] Position of signature of wit- 
nesses.—Where a will written by the 
testator himself on an ordinary blank 
consisting of one sheet of paper fold- 
ed over to form four pages is signed 
by the testator and the subscribing 
witnesses on the first page, and by 
the testator alone on the third page, 
it is not signed at the “end of the 
will,’ as required by statute, and 
probate must be refused. In re Reis- 
tee Will, 142 N.Y.S. 1074, 81 Misc. 


[c] Attestation on envelope.—An 
instrument written by deceased on 
both sides of a sheet of paper, signed 
at the end, and dated, with no at- 
testation clause, and inclosed in an 
envelope indorsed ‘“‘Last Will and Tes- 


“[§§ 396-397 


ed by another, that it was signed before those acts 
were performed.?* 


[§ 397] 2. What Law Governs.?® 
applicable to wills generally?® in the absence of a 
contrary statutory provision, the validity of a holo- 
graphic will as to personal property is to be deter- 
mined by the law of the testator’s domicile,?* and as 
to real property by the law of the jurisdiction where- 
in it is situated.?® 
graphic wills may be made in or out of the state has 
been construed to mean that such wills may be made 
any place within or without the state and be valid 
within such state wherever made;*° 


Under rules 


A statute providing that holo- 


and, under a 


tament,” on which witnesses signed 
their names, with a date over four 
years after-the date on the writing, 
was not executed as required by De- 
cedent Estate L. § 21, especially 
where the envelope was not shown 
to have been sealed to prevent sub- 
stitution. In re Perrine’s Will, 180 
N.Y.S. 333, 109 Misc. 459. 


Sufficiency of signature on envelope 
see infra § 404 text and notes 35, 36. 


21. In re Van Derzee’s Will, 268 
N.Y.S. 687, 124 Misc. 539; In re Crill’s 
Estate, 207 N.Y.S. 775, 124 Mise. 134 
[aff 211 N.Y.S. 908, 214 App.Div. 849]; 
In re Paez’s Estate, 176 N.Y.S: 751, 
107 Misc. 586. 


[a] Holographic will signed in 
presence of one witness only, and not 
acknowledged to the other, nor de- 
clared to be a will to either, was not 
entitled to probate. In re Van Der- 
oe Will, 208 N.Y.S..687, 124 Mise. 


22. In re Van Derzee’s Will, su- 
pra; In re Crill’s Estate, 207 N.Y.S. 
775, 124 Misc. 134 [aff 211 N.Y.S. 908, 
214 App.Div. 849]; In re Paez’s Es- 
tate, 176 N.Y:-S. 751, 107 Misee bse 


23. %In re Wilmerding’s Will, 135 
N.Y.S. 516, 75 Mise. 432 (holding that 
probate of a holographic will will be 
refused where both of the subscribing 
witnesses swear positively that there 
was no publication of the instrument, 
and that. they did not know that it 
was a will until long after they had 
signed it). 


24 Dougherty v. Crandall, 134 N. 
W. 24, 168 Mich. 281, 38 L.R.A.N.St 
161, Ann.Cas.1913B 1300. 


25. Law governing validity of 
wills in gemeral see supra §§ 251, 252. 


26. See supra § 251. 


27. Matter of Newell, 10 Hawaii 
80; In re Seixas’ Will, 133 N.Y.S. 406, 
< es 488; Ross v. Ross, 25 Can.S.. 

. (5 


[a] Rule by statute—Where a 
resident of Louisiana made a _ holo- 
graphic will without witnesses in the 
state of New York while sojourning 
there and such will was properly exe- 
cuted under the laws of Louisiana, 
under Decedent Estate L. (Consol. L. 
[1909] ¢c 13) § 28, providing that a 
will of personal property executed by 
a nonresident according to the laws 
of his residence may be admitted to 
probate in the state, the will was 
valid as to the testator’s personal 
property in the state. In re Seixas’ 
Will, 133 N.Y.S. 406, 73 Misc. 488. 


28. In re Gracey’s Estate, 253 P. 
921, 200 Cal. 482; Pastor-Gomila v. 
Miro-Pastor, 34 Porto Rico 50; Ross 
Vv; Ross, '257Can- SiC) 30.7. 


29. In re Brandow’s Estate, (S.D.) 
240 N.W. 3238. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 397-399] naar 


statute providing that every testamentary instru- 
ment made out of the state shall be valid if made 
according to the forms provided by the law of the 
place where it was made or by the law of the place 
where the testator resided when it was made, a holo- 
graphie will, not witnessed as required by the laws 
of the state wherein the real property is situated and 
of which the testator was a citizen, but valid under 
the laws of the foreign country where it was made 
and where the testator resided, is valid to pass such 
real property.®° 


Law at time of execution or at death. The diver- 
sity of opinion as to whether the validity of a will 
is dependent on the law in force at the time of the 
testator’s death or on the law in force at the date 
of the execution of the will*! is also apparent in the 
the ease of holographie wills; thus, while it has 
been held that the validity of the instrument will 
depend on the law at the time of the testator’s 
death,?? it has also been held that such validity is 
dependent on the law in force at the time of the ex- 
ecution of the will.38 


In the Philippines a statute providing that wills 
executed by Spaniards or residents of the Islands 
before a certain date shall be valid whether the will 
be an opened, sealed, or verbal testament has been 
construed to include holographie wills.*4 


[a] Invalid where made.—That a 495. 
holographic will, executed in the state 
where the testatrix was domiciled and 
died, was not recognized by the law 
of that state did not make the will 
void in South Dakota. In re Bran- 


dow’s Estate, (S.D.) 240 N.W. 323. 


188 N.C. 702; 


WILLS 


N.C.—In re Thompson’s Will, 145 S. 
Hi. 890; 01 96. N.C. 2th O20 Ane Re 2887 
In re Westfeldt’s Will, 
In re Harrison’s Will, 
111 S.E. 867, 183 N.C. 457. 
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[§ 398] 8. Who May Make.*® General rules as 
to testamentary capacity** have been held applica- 
ble to holographie wills*? and on the theory that a 
general statute empowering all persons over a cer- 
tain age and of sound mind to dispose of property 
by will does not include married women, it has been 
held that statutes which in general terms authorize 


holographic wills do not give the right to married 


women to make wills of this character.*® 


[§ 399] 4. Testamentary Intent. As in the case 
of other wills,®® testamentary intent is necessary to 
the validity of a holographic will.4° No particular 
words are necessary to manifest the animo testan- 
di;41 thus the paper need not refer to itself as a 
will.4?, Indeed it has been held that a document may 
be good as a holographic will where expressing the 
testator’s testamentary desire notwithstanding he 
did not consider it a will.4? Moreover, the fact that 
the holographic instrument concerns itself with mat-— 
ters other than the disposition of property will not 
nullify its effect as a will.44 


Existence of previous will.45. An instrument will 
not be given the effect of a holographic will where 
there exists a previously made and unrevoked will, 
unless it clearly appears from the language of the 
holographie paper that the testator intended to make 
further testamentary provision regarding the dis- 


Estate, (S.D.) 240 N.W. 328. 


[c] Instruments held not testa- 
mentary.—In re Ross’ Estate, (Cal. 
App.) 22 P.(2d) 22; In re Henning’s 
Hstate; 99h) 89n U9G) Galaga: “In 
re Keith’s Estate, 159 P. 705, 173. Cal. 


125 S.E. 531, 


276; 


30. Lindsay v. Wilson, 63 A. 566, 


103 Md. 252, 2 L.R.A.N.S. 408. 

31. See supra § 252. 

22. In re Barker’s Estate, Myr. 
Prob. (Cal.) 78; In re McCloud’s Es- 
tate, Myr.Prob. (Cal.) 23. 

33. Packer v. Packer, 36 A. 344, 


ino) Pa: 580; 
Rep.Ann. 471. 


34. Kalaw v. Virrey, 38 Philippine 
- 498. 


35. Soldier’s will see infra § 430. 
36. See supra §§ 6-100. 


37. Scott v. Harkness, 59 P. 556, 6 
Idaho 736. 


57 Am.S.R. 615, 2 Prob. 


38. Scott v. Harkness, 59 P. 556, 
6 Idaho 736. 
39. Necessity of testamentary in- 


tent generally see supra § 225. 
40. Ala.—Boling’s Heirs, v. Bol- 


ing’s EXx’r, 22 Ala. 826. 


Ariz.—In re Tyrrell’s Estate, 153 P. 
767, 17 Ariz, 418 


Ark.—Johnson v. White, 290 S.W. 
932,172 Ark. 922; Cartwright v. Cart- 
wright, 250 S.W. cakil 158 Ark. 278. 


Cal.—In re Keith’s Estate, 159 P. 
705, 173 Cal. 276; Mitchell v. Dono- 
hue, 34 P. 614, 100 Cal. 202, 38 Am.S. 
R. 279; In re Major’s Estate, 264 P. 
542, 89 Cal.App. 238. 


La.—Sucecession of Ravain, 122 So. 
274, 168 La. 413. 


Miss.—Sullivan v. Jones, 93 So. 353, 
130 Miss. 10t; Buffington v. Thomas, 
36. So. 1039, 84 Miss. 157, 105 Am.S.R. 
423. 


Mont.—In re Noyes’ Estate, 105 P. 
855, 40 Mont. 231; Barney v. Hays, 
29 P9282, 11 Mont. 571, 28 Am.S.R. 


N.D.—Montague v. Street, 231 N.W. 
728, 59 N.D. 618. 


Okl.—In re ene. Estate, 219 P. 
£0095, Ok 205: 


Pa.—In re Kimmel’s Estate, 123 A. 
405, 278 Pa. 435, 31 A.L.R. 678; Baer’s 
Estate, 11 Pa.Dist. 471; Fouche’s Es- 
tate, 10 Pa.Co. 468. 


Porto Rico.—Ex p. Vazquez, 34 Por- 
to Rico 234; Pastor-Gomila v. Miro- 
Pastor, 34 Porto Rico 50. 


S.D.—In re Brandow’s Estate, 240 
N.W. 328. 


Tenn.—Douglass v. Harkrender, 3 
Baxt. 114; Crutcher vy. Crutcher, 11 
Humphr. 377. 


Tex.—Barnes v. 
2338S; We, 859. 


Eng.—Habberfield v. Browning [cit 
Mathews v. Warner, 4 Ves.Jr. 186, 200 
note, 31 Reprint 96]. 


[a] Reference to previous will.— 
An instrument written by deceased to 
another referring to another paper 
disposing of his estate does not have 
the necessary animo testandi as it 
does not indicate that the writer in- 
tended by the instrument in question 
to dispose of his estate, but rather 
suggests that he did so in the earlier 
paper. Baer’s Estate, 11 Pa.Dist. 471. 


[b] Holographic instruments held 
testamentary in character.—Mus- 
grove v. Holt, 240 S.W. 1068, 183 Ark. 
3555 Cartwright v. Cartwright, 250 
S.W. 11, 158 Ark. 278; In re Dexter’s 
Hstate, 176 P. 168, 179 .Cal. 247; In 
re Hengy’s Estate, (Idaho) 26 P.(2d) 
178; In re McDermott’s Will, 215 N. 
Y.S. 318, 126 Misc. 726; Wise v. Short, 
LOS (134 Leia IN Coe o20 es ny ire 
Kimmel’s Estate, 123 A. 405, 278 Pa. 
435, 31 A.L.R. 678; In re Brandow’s 


Horne, (Civ.App.) 


In re Miller’s Estate, 17/P. (2a) 
181, 128 Cal.App. 176; Succession of 
Ravain, 122 So. 274, 168 La. 413; Sul- 
livan v. Jones, 93 So. 353, 130 Miss. 
101; In re Noyes’ Estate, 106 P. 355, 
40 Mont. 231; In re Young’s Bstate, 
219)" P.1100,95 (OKs) 2053. Sitheays 
Smith, 70 S.E. 491, 112 Va. 205, 33 L.R. 
A.N.S. 1018; Hocker v. Hocker, 4 
Gratt. (45 Va.) 277;  Broughton- 
Knight v. Wilson, 32 T.L.R. 146. 


41. In re Button’s Estate, 287 P. 


964, 209 Cal. 825; Mitchell v. Dono- 
hue, 34 P. 614, 100 Cal. 202. 
42. In re Button’s Estate, 287 P. 


964, 209 Cal. 325; In re McDermott’s 
Estate, 215 N.Y.S. 318, 126 Misc. 726. 


_ [a] That “will” was not mentioned 
in seven hundred-word letter did not 
disprove the writer’s intention to 
make testamentary disposition. In 
Pepe Estate, 287 P. 964, 209 Cal. 


43. Toebbe v. Williams, 80 Ky. 661, 
4 Ky.L. 563; Alston v. Davis, 24 S.E. 
a 118 N.C. .202. 


4. In re Button’s Hstate, 287 P. 
964, ZOUST Calees2 he 


[a] Disposing part a small pro- 
portion.—That only twenty four 
words of seven hundred-word letter 
were claimed to constitute will did 
not invalidate letter as testamentary 
disposition. In re Button’s tstate, 
287 PB. 964, 209 Cal. 325. 


[b] Expressions of affection.— 
That a letter to the writer’s former 
husband, willing him her property, 
contained affectionate expressions to- 
ward their children, did not nullify a 
gift to the husband. In re Button’s 
Estate, 287 P. 964, 209 Cal. 325. 


45. Revocation generally see supra 
§§ 478-560 
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posal of his estate,4* or to explain, qualify, or modi- 
fy the provisions of the will previously made.*? 


[§ 400] 5. Form.4® As in the case of other 
wills,*? no particular form, is ordinarily required.°*° 
Thus a holographie will may be informally drawn,°? 
consisting, perhaps, of more than one paper,°? and 
it does not matter that one of such papers standing 
alone would not constitute a sufficient will.°* It 
may likewise consist of separate writings or para- 
graphs on the same sheet of paper.°* Such a will 
may properly be in the form of a letter,®° or a letter 
and attached deed,®® or entries in a diary,°* or it 
may consist of script written in a book containing ac- 
counts.°8 A writing on an envelope merely deserib- 
ing the contents of the envelope with the added state- 
ment that it had been opened and resealed by de- 
ceased does not of itself constitute a will incorpo- 
rating by reference the two documents within.®® <A 


paper not of testamentary character may be con- 


strued with one possessing that character only where 
the latter has by sufficient reference incorporated 


46. White v. Deering, 177 P. 516, [a] 


WILLS 


Use of stamped paper.—A val- 


[§§ 399-401 


it within itself, thus giving it also a testamentary 
character.®° 


Abbreviations. The fact that the testator in- 
stead of writing out certain words in -full used ab- 
breviations or figures of such character that the 
court would take judicial notice of their meaning will 
not vitiate an instrument as a will.°? 


[§ 401] 6. Execution®*—a. In General. The 
statutes authorizing holographie wills usually re- 
quire that they shall be entirely in the handwriting 
of the testator,®°* and dated,®*° and signed by him.*® 
An instrument offered as a holographic will must be 
a complete and executed document,®’ although abso- 
Iute precision of execution is not necessary,®® all 
that is required being a clear showing on the face 
of the instrument of its execution in conformity 
with the law.®°® 


Punctuation. The lack of a period at the end of 
an instrument will not necessarily indicate that it 
remains unfinished,’° particularly where numerous 
periods and other punctuation marks are omitted." 


Tex.—Barnes v. Horne, (Civ.App.) 


38 Cal.App. 433. 


[a] Ambiguous letter.—Where the 
testatrix had made a will, and in two 
codicils had provided for bequests to 
be made to a certain servant, an am- 
biguous letter, written by the testa- 
trix, concerning provision to be made 
for such servant, will not be con- 
strued a holographic will. White v. 
Deering, 177 P. 516, 38 Cal.App. 433. 


47. White v. Deering, supra. 


423. Use of stationer’s forms see in- 
fra § 402 text and notes 88-90. 


49. Form of wills in general see 
supra §§ 258-272. 


50. Ark.—Musgrove v. Holt, 240 S. 
W. 1068, 183 Ark. 355; Sneed v. Reyn- 
olds, 266 S.W. 686, 166 Ark. 581; Cart- 
wright v. Cartwright, 250 S.W. 11, 
158 Ark. 278. 


Cal.—In re Button’s Estate, 287 P. 
964, 209 Cal. 325; In re Bernard’s Es- 
tate, 289 P. 404, 19% Cal. 36; In re 
Soher’s Estate, 21 P. 8, 7 
Skerrett’s Estate, 8 P. 
585; In re Miller’s Estate, 17 P.(2d) 
181, 128 Cal.App. 176. 


Idaho.—Scott v. Harkness, 59 P. 
556, 2 Idaho 736. 
Ky.—Webster v. Lowe, 53 S.W. 


1030, 107 Ky. 293, 21 Ky.L. 998. 


La.—Ehrenberg’s Succession, 21 La. 
Ann. 280, 99 Am.D, 729; Pena v. New 
Orleans, ete., 13 La.Ann. 86, 71 Am.D. 
506. 

Miss.—Buffington v. Thomas, 36 So. 
1039, 84 Miss. 157, 105 Am.S.R. 4238, 
9 Prob.Rep.Ann,. 287. 


Mont.—In re Noyes’ Estate, 105 P. 
1017, 40 Mont. 190, 26 L.R. A.N.S. 1145, 
20 Ann. Cas. 366; ‘Barney v. Hays, 29 
dod WPEy A BE Mont. 571, 28 Am.S.R. 495. 


N.C.—Alston v. Davis, 24 S.H. 15, 
118 N.C. 202; Brown v. Eaton, 91 N. 
Cre26: 

Okl.—Davis v. 
86 Okl. 255. 

Pa.—In re Kimmel’s Estate, 123 A. 
ADC Seas to, vol ASR. 6185 
Fouche’ s Estate, 10 Pa.Co. 468. 


S.D.—In re Brandow’s Estate, 240 
N.W. 323. 

Tenn.—Reagan v. Stanley, 11 Lea 
316. 


Davis, 207 P. 1065, 


id holographic will must have been 
drafted on stamped paper correspond- 
ing to the year of its execution. Fer- 
nando v. Villalon, 3 Philippine 386, 2 
Off.Gaz. 502. 


51. Mitchell v. Donohue, 34 P. 614, 
100 Cal. 202, 38 Am.S.R. 279. 


52. Mitchell v. Donohue, supra; In 
re Miller’s Hstate, 17 P.(2d) 181, 128 
Cal.App. 176; Alexander yv. Johnston, 
88 S.BE. 785, 171 N.C. 468; Re Swords, 
(Alta.) [1929] 3 Dom.L.R. 564 


[a] Not fastened together.—It is 
not necessary that three pieces of pa- 
per claimed to be a holographic will 
should be fastened together. In re 
Merryfield’s Estate, 141 P. 259, 167 
Cal. 729. 


53. In re Miller’s Estate, 17 P.(2d) 
181, 128 Cal.App. 176. 


54. In re Henderson’s Estate, 238 
PB. 938, 196 Cal. 623% In ne Hartleyzs 
Estate, 184 P. 950, 181 Cal. 464; In re 
Olesen's Estate, 184 P. 22, 42 Cal.App. 


[a] Tilustration.—A document 
found among effects of deceased, con- 
sisting of a single sheet of paper, in 
the first part of which she made re- 
quest that certain property be left to 
her daughter and husband, and in a 
paragraph following the signature 
made request that the daughter send 
a gift to the testatrix’s son, has been 
held to constitute in its entirety one 
holographic will. In re Henderson’s 
Estate, 238 P: 938,196 Cals 623. 


55. Ark.—Sneed v. Reynolds, 266 
S.W. 686, 166 Ark. 581; Cartwright Vv. 
Cartwright, 250 S.W. dite 158 Ark. 278. 


Cal.—In re Button’s Estate, 287 P. 
964, 209 Cal. 325 


Miss.—Hewes v. Hewes, 71 So. 4, 
110 Miss. 826; Buffington v. Thomas, 
36 So. 1039, 84 Miss. 157, 105 Am.S.R 
423, 9 Prob.Rep.Ann. 287. 


Mont.—Barney v. Hayes, 29 P. 282, 
11 Mont. 571, 28 Am.S.R. 495. 


N.C.—Alston v. Davis, 24 S.E. 15, 
118 N.C. 202. 


Pa.—In re Kimmel’s Estate, L23 As 
405, 278 Pa. 435, 31 A.L.R. 678; Crom- 
well’s Estate, 14 Pa.Dist. 404. 


Puerto Rico.—Hx p. Vazquez, 34 
Porto Rico 234. 


233 S.W. 859. 


56. Skerrett’s Estate, 8 P. 181, 67 
Cal. 585. 


57. Reagan vy. 
(Tenn.) 316. 


58. Brown v. Haton, 91 N.C. 26. 


59. In re Sullivan’s Estate, 271 P. 
753, 94 Cal.App. 674. 


Signature on envelope see infra § 
404 text and notes 35, 


60. In re Anthony’s Estate, 131 P. 
96, 21 Cal.App. 157; In re Noyes’ Es- 
tate, 106 P. 355, 40 Mont. 231. 


[a] Two letters written by dece- 
dent, one of which was not properly 
dated as required by statute, are not 
sufficient as a holographic will where 
the one which was dated is not of a 
testamentary character but merely 
narrates what had already been oth- 
erwise accomplished, and the other, 
although possessing a testamentary 
character, does not incorporate the 
dated paper by sufficient reference. 


Stanley, 11 Lea 


In re Anthony’s Estate, 131 P. 96, 21° 


Cal.App. 157. 
61. 
§ 403. 


62. Matter of Lakemeyer, 66 P. 
961, 135 Cai. 28; In re Olssen’s Estate, 
184 P. 22, 42 Cal. App. 656; Vanhile’s 
Succession, 21 So. 191, 49 La.Ann. LOM 
62 Am.S.R. 642. 


_ 63. Execution of soldier’s 
riner’s will see infra § 431. 


64 See infra § 402. 
65. See infra § 403. 
66. See infra § 404. 


67. In re Brooks’ Estate, 4 P.(2d) 
148, 214 Cal. 138. 

Signature as token of completeness 
see infra § 404. 


68. In re McMahon’s Estate, 163 
P. 669, 174 Cal. 4237 L.RVATSI7D 17. 


Abbreviation of date see infra 


or ma- 


69. In re McMahon’s Estate, supra. 
70. In re Brooks’ Estate, 4 P.(2d) 
148, 214 Cal. 138; In re England's 


Estate, 259 P. 956, 85 Cal.App. 486. 


71. In re Brooks’ Estate, 4 P.(2da) 
148, 214 Cal. 138; In re Hngland’s Es- 
tate, 259 P. 956, 85 Cal.App. 486. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 402] 


[§ 402] b. Handwriting of Testator.7? It is ordi- 
narily required of a valid holographic will that it be 
wholly in the handwriting of the testator.7* This re- 
_ quirement may be satisfied if the document be writ- 
ten in pencil,’* or partly in ink and partly in pen- 
cil,”® or at different times with different ink;7° but it 
is not fulfilled if the document was written with a 
typewriter,’* even though it be signed by the testa- 
tor.’ * 


The effect of the appearance of matter not in the 
handwriting of deceased in or upon a document pur- 
porting to be a holographic will has been the subject 
of somewhat different rules in the various jurisdic- 
tions.*® In some states it is held that the mere pres- 
ence of printed matter on a testamentary paper does 
not render it invalid as a holographic will where 
such printing is no part of the writing and is dis- 
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stamped words or figures do constitute a part of the 
instrument, they will invalidate it as a holographic 
will.81 A similar rule is followed in other juris- 
dictions to the effect that an instrument partly print- 
ed is not a valid holographic will if the written pro- 
visions are not complete in themselves,*? but the 
fact that the paper contains matter not in the tes- 
tator’s handwriting will not invalidate it as a will 
where it appears that the printed words were not 
intended by the testator to form any part of his 
will,s? and are separate and distinct therefrom.** 
In still other jurisdictions it is the rule that, while 
all of thé matter not in the handwriting of deceased 
will be disregarded,®* particularly where it 1s merely 
surplusage,*® yet, where all of the words appearing 
on the paper in his handwriting are sufficient to con- 
stitute a will, the fact that other words appear 
thereon, not in his handwriting, will not defeat the 


associated therefrom ;*° 


72. Date in handwriting of testa- 
tor see infra § 403. 


wore of testator see 


73. Ariz.—tIn re Tyrrell’s Estate, 
153 P. 767, 17 Ariz. 418 


Ark.—Cartwright  v. 
250 S.W. 11, 158 Ark. 278. 


Cal.—In re Dreyfus’ Estate, 165 P. 
O44, 175 ‘Cal. 417, LER AALTOLTE 3915 
In re Vance’s Estate, 162 P. 103, 174 
Caled os2, she ATLO Mi Cs a79* "Ins re 
Plumel’s Estate, 90 P. 192, 151 Cal. 
77, 121 Am.S.R. 100, 12 Prob.Rep.Ann. 
576; Billings’ Estate, 1 P. 701, 64 Cal. 
427; In re Rand’s Hstate, 61 Cal. 468, 
44 Am.R. 555. 


Ky.—Rutledge v. Wiggington, 179 
S.W. 389, 166 Ky. 421; Gregory v. 
yates, 18 S/W. 231, 92 Ky. 582,13 Ky. 


La.—Succession of Kron, 135 So. 
19, 172 La. 666; Succession of Walsh, 
117 So. 777, 166 La. 695; Succession 
of Swanson, 61 So. 685, 132 La. 606; 
Vanhille’s Succession, 21 So. 191, 49 
La.Ann. 107, 62 Am.S.R. 642; Heffner 
v. Heffner, 20 So. 281, 48 La.Ann. 1088; 
McMichael’s Heirs v. Bankston, 24 
La.Ann. 451; Williams’ Heirs v. Har- 
dy, 15 La.Ann. 286. 


Miss.—Sullivan y. Jones, 93 So. 353, 
130 Miss. 101; Baker v. Brown, 36 So. 
DEO oS oO viss 193,11 Ann Cas. B71, 9 
Prob.Rep.Ann. 282; Davis v. Williams, 
57 Miss. 843. 


Mont.—In re Noyes’ Estate, 105 P. 
1017, 40 Mont. 190, 26 L.R.A.N.S. 1145 
and note, 20 Ann.Cas. 366. 


N.C.—In re Groce’s Will, 145 S.E. 
6890-106 TIN.Css- 3735 Alexander -v; 
Johnston, 88 S.E. 785, 171 N.C. 468. 


Philippine.—Fernando v. Villalon, 
8 Philippine 386. 


infra § 


Cartwright, 


ee ce v. Tate, 11 Humphr. 

Tex.—Barnes v. Horne, (Civ.App.) 
233 S.W. 859; Dougherty v. Hol- 
schieder, 88 S.W. 1113, 40 Tex.Civ. 
App. 31. 


Va.—Gibson v. Gibson, 28 Gratt. (69 
Va.) 44. 


74. Musgrove v. Holt, 240 S.W. 
1068, 183 Ark. 355 [cit Cyc]; Phil- 
Ved Heirs v. Spangler, 15 La.Ann. 


75. Musgrove v. Holt, 
1068, 183 Ark. 355. 


76. Succession of Guiraud, 114 So. 
in 164 La. 620. 


7 In ré Dreyfus’ Estate, 165 P. 
94. Wis Cale 41g WaJR.AL LOTTE 391; 


240 S.W. 


yet, if printed, typed, or 


Adams’ Ex’x v. Beaumont, 10 S.W. 
(2d) 1106, 226 Ky. 311. 


78. In re Dreyfus’ Estate, 165 P. 
Oars Lhe Calera bv AL TS li Bye Sos. 
But see In re Aird, 28 Que.Super. 235 
(holding that a will altogether type- 
written and signed by the testator 
is sufficient compliance with the re- 
quirements of Civ. Code art 850 to 
constitute a valid holographic will). 


79. See infra text and notes 80-87. 


80. In re De Caccia’s Estate, 273 
Panes a0 de Cale mcLor GlevAy Roos: 
In re Oldham’s Estate, 265 P. 183, 203 
Cal. 618; In re Atkinson’s Estate, 294 
P. 425, 110 Cal.App. 499; In re Whit- 
ney’s Estate, 284 P. 1067, 103 Cal.App. 
Byte 


[a] Name of place printed.—(1) 
Printed words, ‘Oakland, California,” 
on stationery followed by date written 
in handwriting approximately on 
same line, did not invalidate holo- 
graphic will. In re De Caccia’s Es- 
URN H CREE WRRy IER irae ADE ACMI (il) ill welnes 
393. (2) An instrument in the tes- 
tator’s handwriting, except for print- 
ed ‘‘Montebello, California,’ follow- 
ed by the date written beside it, on a 
sheet of corporation’s office station- 
ery, was held a holographic will, par- 
ticularly since the will was dated, in 
its body at a day later than the date 
next to the printed words. In re 
Whitney’s Estate, 284 P. 1067, 103 Cal. 
App 517; 


{b] Court cannot presume testa- 
tor made printed words part of holo- 
graphic will without some evidence 
appearing on face of instrument show- 
ing such intention. In re De Caccia’s 
Estate, 273 P. 552, 205 Cal. 719, 61 A. 
IO Sine CRE 


81. In re Bernard’s Estate, 239 P. 
404, 197 Cal. 36; In re Francis’ Es- 
tate, Jie 1465 Lot Caln 600s" ine re 


Thorn’s Estate, 192 mL eos Cal. 512; 
In re Rand’s Estate, 61 Cal. 468, 44 
Am.R. 555. 


{a] Printed place of writing es- 
sential to will.—A holographic docu- 
ment, written on hotel stationery, 
containing printed words of place of 
writing, intended to be made an es- 
sential part of document, is invalid 
as not executed according to the stat- 
ute, requiring such documents to be 
entirely written by the hand of the 
testator. In re Bernard’s Hstate, 239 
P. 404, 197 Cal. 36. 


[b] Rubber stamp.—A _ will in 
which words naming the property to 
be disposed of are inserted with a 
rubber stamp is not “entirely writ- 
ten” by the hand of the testator, with- 
in the mandatory requirements of the 


intention of deceased otherwise expressed.*? 
. 


statute, defining a holographic will, 
as one entirely written, dated, and 
signed by the testator. In re Thorn’s 
Estate, 192 P. 19, 183 Cal. 512. 


82. In re Yowell’s Estate, 285 P. 
2855 No. Utaby sb2- 


83. In re Love’s Estate, 285 P. 
299, 75 Utah 342; In re Yowell’s Es- 
tate, 285 BP. 285, 75 Utah 312. 


[a] Testis that, if the testator in- 
tended that any word or figure, not in 
his handwriting, should be a part of 
his will, then the instrument is not 
a valid holographic will, but, if words 
or figures not in the handwriting of 
the testator appear on the testamen- 
tary instrument which were not in- 
tended by the testator to be a part of 
his will, then the instrument is a holo- 
graphic will. In re Yowell’s Estate, 
285 P2385, 75 Utah, 34.2% 


[b] Mathematical calculations.— 
The fact that upon the document 
claimed to be a holographic will there 
appear some figures in the handwrit- 
ing of deceased indicating that he had 
used the paper to calculate some ac- 
counts previous to writing the will 
will not render it invalid where it is 
clear that the figures do not purport to 
have any bearing on the will. In re 
Love’s Dstate, 285 P. 299, 75 Utah 342. 


84. In re Yowell’s Estate, 285 P. 
2e5, 75 Utah, 312. 


[a] Printed verse and billhead.— 
A purported will, written on a print- 
ed bill, on which was a printed senti- 
mental stanza, the written portions 
being entirely separate from printed 
portions, may be a holographic will. 
In re Yowell’s Estate, 285 P. 285, 75 
Utah 312. 


85. Succession of Heinemann, 136 
Sow bh, 172 ha Losi; Jones wwakcyter 
123 So. 306, 168 La. 728; Gooch v. 


Gooch, 13 Sse SS Ue aeiVianweolk 


86. McMichael’s Heirs v. Bankston, 
24 La.Ann. 451; Baker v. Brown, 36 
So. 539, 83 Miss. R93y ty Anm@asiesias 
a Cole’s Will, 87 S.E. 962, 171 N. 


87. Succession of Heinemann, 136 
So. 51, 172 La. 1057; °_McMichael’s 
Heirs v. Bankston, 24 La.Ann. 451; 
Baker v. Brown, 36 So. 539, 83 Miss. 
793, 1 Ann.Cas. 371; In re Lowrance’s 
Will, 155 S.E. 876, 199 N.C. 782; In re 
Cole’s Will, 87 S.E. 962, 171 N.C. 74; 
yeosn v. Gooch, 113 S.E. 878, 184 Va. 


[a] Signature of another person. 
—Paper purporting to be will of hus- 
band and wife, in handwriting of hus- 
band except the wife’s signature, dat- 
ed, and showing the place where made, 
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Stationer’s will forms.®® 


Incorporation of extrinsic document. 
that an extrinsic document may be incorporated by 
reference in a holographic will, the document refer- 
red to must likewise be in the handwriting of the tes- 
where another 
though referred to, is not intended to be incorporat- 
ed, the fact that such other paper is not wholly in the 
handwriting will not vitiate the holograph- 


tator.°1. However, 


testator’s 
ie will.®? 


[§ 403] c. Dating.®* 


found after the death of the husband 
without issue, leaving wife surviv- 
ing, among his valued papers is en- 
titled to probate as his “holographic 
will.” In re Cole’s Will, 87 S.H. 962, 
WEI ANOS CS 


{b] Printed letterheads.—Instru- 
ment disposing of property in de- 
ceased’s handwriting may be entitled 
to probate, although sheets used were 
letterheads containing printed words 
indicating name, place, and date. In 
re Lowrance’s Will, 155 S.E. 876, 199 
N.C. 782. 


Necessity for will to be dated see 
infra § 408. 


88. Codicil on will form see infra 
§ 407 text and note 65. 


so. In re Rand’s Estate, 61 Cal. 
468, 44 Am.R. 555; Robertson’s Suc- 
cession, 21 So. 586, 49 La.Ann. 868, 62 
Am.S.R. 672; In re Wolcott’s Estate, 
180 P. 169, 54 Utah 165, 4 A.L.R. 727. 


[a] Not surplusage.—The printed 
matter in such form is not “surplus- 
age,’ that is, extraneous, impertinent, 
superflous, or unnecessary matter, 
‘wet. on the contrary, it is as much a 
part 01 the contents of the paper as 
the words 4» decedent’s own hand- 
writing. In re Wolcott’s Estate, 180 
P. 169,54 Utah 145) 4° A.L.R. 727. 


90. In re Wolcot’s Estate, supra. 


91. Hewes v. Hewes, 71 So. 4, 110 
Miss. 826. 


92. Adams y. Maris, (Tex.Commn. 
App.) 213 S.W. 622 [mod (Civ.App.) 
166 S.W. 475]. 


93. Dating wills generally see su- 
pra § 279. 


94. Sneed v. Reynolds, 266 S.W. 
686, 166 Ark. 581; In re Lowrence’s 
Will, 155 S.H. 876, 199 N.C. 782. 


95. See ‘statutory provisions. 


96. U.S.—Stead yv. Curtis, 191 F, 
529, 112 C.C.A. 463 [aff 205 F. 439, 123 
C.C.A. 507]; Gaines v. Lizardi, 9 F. 
Cas.No. 5,175, 3 Woods 77. 


Cal.—In re Finkler’s Hstate, 21 P. 
(2d) 681; In’ re Carpenter’s Estate, 
P56: Pi 464, 172 Cal. 268, L.R.A.1916E 
498; In re Chevallier’s Estate, ie US ae ee 
130, 159 Cal. 161; In re Plumel’s Es- 
tate, G08P. 192,151 Cal, 77, 121 Ams, 
R. 100, 12 Prob.Rep.Ann. 576; 
Martin’s Hstate, 58 Cal. 530; 
Wilkinson’s Estate, 298 P. 1087, 113 
Cal.App. 645; In re Anthony’s Hs- 
tate, 131 P. 96, 21 Cal.App..157; In re 
Price’s Estate, 112 P. 482. 14 Cal. 
App. 462. 

La.—Succession of Caro, 143 So. 


355, 175 La. 402; Succession of Wen- 
ling, 135 So. 21, 172 La.673; Succes- 


It appears to be held 
generally that an instrument written on a station- 
er’s will form by filling in the blank spaces is not a 
valid holographie will,*® even if the matter written 
bv decedent in his own hand would, standing alone, 
constitute a complete testamentary disposition.®°® 


While it is not necessary 
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In order 


instrument, al- 


sion of Kron, 135 So. 19, 172 La. 666; 
Jones vy. Kyle, 123 So. 306, 168 La. 728; 
Succession of Walsh, 117 So. 777, 166 
La. 695; Succession of Dyer, 99. So. 
214, 155 La. 265; Succession of Curtis, 
89 So. 629, 149 La. 487; Succession of 
Beird, 82 So. 881, 145 La. 756, 6 A.L. 
R. 1452; Succession of Swanson, 61 
So. 685, 132 La. 606; Robertson’s Suc- 


cession, 21 So. 586, 49 La.Ann. 868, 
62 Am.S.R. 672; Heffner v. Heffner, 
20 So. 281, 48 La.Ann. 1088; a aay 


Succession, 11 La.Ann. 124, 134 


Miss.—Sullivan v. Jones, 93 So. 353, 
130 Miss. 101. 


Mont.—In re Noyes’ Estate, 105 P. 
1017, 40 Mont. 190, 26 L.R.A.N.S. 1145 
and note, 20 Ann.Cas. 366. 


N.D.—Montague v. Street, 231 N.W. 
728, 59 N.D. 618. 


Philippine.—Fernando vy. Villalon, 
3 Philippine 386. 


Utah.—In re Love’s Estate, 285 P. 
299, 75 Utah 342. 


Va.—Waller v. Re 1 Gratt. (42 
Va.) 454, 42 Am.D. 564 


{a] Purpose of ae ieeneneee “The 
law enjoins the date on two grounds: 
the first, the most essential, is in or- 
der that the precise date the testator 
made a disposition of his property 
may be known, rendering it possible 
to determine whether the testator had 
the capacity of giving at the time the 
testament was made. The second 
ground is secondary; if there are two 
testaments, it should be manifest 
which is the last, in case of opposing 
or incompatible disposition.” Rob- 
ertson’s Succession, 21 So. 586, 49 La. 
Ann. 868, 869, 62 Am.S.R. 672 [quot 
with appr In re Wilkinson’s Bstate, 
298 P. 1087, 1039, 113 Cal.App. 645; In 
re Noves’ Hstate, 105 P. 1017, 40 Mont. 
ote 200, 26 L.R.A. 1145, 20 Ann.Cas. 
366]. 


[b] Rule of liberal construction 
of the codes does not excuse a Sub- 
stantial compliance with the require- 
ment of Civ. Code § 1277, that a holo- 
graphic will must be dated. In re 
Carpenter’s Mstate, 156 P. 464, 172 Cal. 
268, L.R.A.1916E 498. 


[ec] Reconstructed mutilated will. 
—-A will reconstructed by the testa- 
tor by pasting the fragments of a 
mutilated will is void, where there 
was omitted therefrom a fragment 
showing the two figures of the date 
of the year. Succession of Swanson, 
61 So. 685, 1382 La. 606. 


97. In re Vance’s Estate, 162 P. 
103; “U4 Call 122) “LRA. L9ITG 479: 
In re\Plumel’s Estate, 90 P. 192, 151 
Cal. 77, 121 Am.S.R. 100, 12 Prob.Rep. 
Ann. 576; Billings’ Estate, 1 P. 701, 


-464, 172 Cal. 
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that a holographic will be dated where the statute 
does not require such formality,®* yet by virtue of 
statutes in most jurisdictions®® a paper purporting to 
be a holographie will is not valid unless it is dated®® 
wholly in the handwriting of the testator;97 and this 
requirement as to date is not satisfied by a recital 
of testator’s age.°® 
ing the rule of liberal construction of holographie 
will statutes®® which hold that the year and the 
month are sufficient to 
generally held that the “date” required includes the 
year, month, and day, and that if any one of these 
is wanting the will is invalid;? 
part of the date is doubtful or uncertain, whether 
as to the day, month, or year, the instrument will 
fail as a holographie will.* 
held that, where one of the figures of the date has 


Except in jurisdictions follow- 
“date” the instrument,! it is 
and, where any 


However, it has been 


64 Cal. 427; In re Wilkinson’s Estate, 
298 P. 1037, 113 Cal.App. 645; Sue= 
cession of Heinemann, 136 So. 51, 172 
La. 1057; Jones v. Kyle, 123 So. 306, 
168 La. 728: Succession of Swanson, 
61 So. 685, 132 La. 606; Robertson’s 
Suce., 21 So. 586, 49 La.Ann. 868, 62 
Am.S.R. 672; In re Noyes’ Estate, 105 
P. 1017, 40 Mont. 190, 26 L.R.A.N.S 

1145, 20 Ann.Cas. 366; Montague Vv. 
Street, 231 N.W. 728, 59 N.D. 618. 


[a] Disregard of unwritten part. 
—To be valid, so much of the date of 
a holographic will must be in the tes- 
tator’s handwriting as to make the 
date certain, after disregarding the 
part not in his handwriting. Succes- 
sion of Heinemann, 136 So. 51, 172 
La. 1057. Disregarding unwritten 
parts of holographic will generally 
see supra § 402. 


Fe In re Martin’s Estate, 58 Cal. 
530. 


99. See supra § 396. 


1. In re Hail’s Hstate, 235 P. 916, 
106 Okl. 124. 


2. Cal.—In re Vance’s Estate, 162 
P03; 140 Cal, 122.0. RAN IiOra oe 
In re Wilkinson’s Estate, 298 P. 1037, 
113 Cal.App. 645; In re Anthony’s 
Hstate,> 131) PP.) 965.216 Cal Appwealinns 
In re Price’s Estate, 112 P. 482, 14 
Cal.App. 462. 


La.—Succession of Caro, 143 So. 
355, 175 La. 402; Jones v. Kyle, 1238 
So. 306, 168 La. 728; Succession of 
Beird, 82 So. 881, 145 La. 756, 6 A. 
R. 1452; Robertson’s Succession, 21 
So. 586, 49 La.Ann. 868, 6 Am.S.R. 
672; Heffner v. Heffner, 20 So. 281, 
48 La.Ann. 1088, 11 Prob.Rep.Ann. 
461 note. 


N.D.—Montague v. Street, 231 N.W. 
728, 59 N.D. 618. 


Philippine.—Fernando vy. Villalon, 


| 3 Philippine 386. 


Utah.—In re Love’s Estate, 285 P. 


299. 75 Utah 342. 


fa] For instance, an instrument 
reading “dated this —— day of —, 
1906,” is invalid. In re Price's Estate, 
112 P. 482, 14 Cal.App. 462. 


3. In re Carpenter’s Estate, 156 P. 
268, L.R.A.1916E 498; 
Succession of Wenling, 135 So. 21, 172 
La. 673; Succession of Kron, 135 So. 
19, 172 La. 666; Succession of Curtis, 
89 So. 629, 149 La. 487 


[a] Where it cannot be ascertain- 
ed with reasonable degree of certain- 
ty whether date of purported holo- 
graphic will was 1923, 1928, or 1929, 
the instrument is not a will. Suc- 
geece of Wenling, 135 So. 21, 172 La. 


a ee eee 
For later cases, developments and changes in the law see Annotations, same title and section number, 


e §§ 403-404] 


been surcharged or superimposed on another figure, 
but in such a manner that the exact date can be seen 
with certainty, the testament will not be invalidat- 
ed.* Jt has been held that the sufficiency of the 
date of a holographie will must be determined from 
the face of the will alone, without any extrinsic evi- 
dence.® 


Abbreviations. A will is not invalidated, by the 
use of well-known abbreviations of the year and 
month.* However, it has been held that, where both 
of the figures, intended to represent the day and 
the month, are less than the number thirteen, such 
an abbreviation is insufficient because of the well 
recognized variance in the common abbreviation as 
to whether the day or the month is pevensenied by 
the first’ figure.7 


Position of date. The date may appear on any 
part of the instrument;® that is, at the head,® at 
the foot,?° in the body of the will,!? or even below 
the signature of the testator;12 and, where two sep- 
arate clauses were written by the testator at the 
same time and constitute but a single instrument, a 
date at the beginning of the first clause will suffice 


11. 
12. 


[b] Insufficient abbreviation.—A 
holographic will, which has at the top 
the figures “10,’’ followed by a space, 
and then the figures ‘1912,’ is not 
dated as required by statute. In re 
Carpenter’s Estate, 156 P. 464, 172 
Cal. 268, L.R.A.1916E 498. 


4 Succession of McCay, 


[a] 


117 So graphic will, 
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Jones v. Kyle, supra. 


Jones v. Kyle, supra; Fuqua’s 
Succession, 27 La.Ann. 271. 


Date meant for attestation 
date.—The testator’s writing of date 
below his signature completed a holo- 20. 
even if intended merely 
to indicate date of attestation. 
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for the whole instrument.1 


Number of dates. A holographic paper will not 
fail as a will by reason of the fact that it bears two 
dates, as it is not necessary that it be written on the 
same day at one time.'4 


Correctness of date. A holographic will is not 
invalidated by the giving of an erroneous date,?® un- 
less the date is so obviously unreasonable as to 
amount to no date at all.t® 


Time of dating. Ordinarily the testator may com- 
plete his holographic will by dating it properly even 
after he has finished making it.17 


Place where will is written is not included in the 
“date” required to be in the testator’s handwrit- 
ing;*® henee, if the name of the place does not ap- 
pear,’® or appears in print,?° it will not invalidate 
the date. 


[§ 404] d. Signature of Testator.21_ Although 
the rule was somewhat different at common law,?? 
it is now generally held that a holographic instru- 
ment will not constitute a valid will unless it has 
been signed by the testator.?% 


cession, 21 So. 586, 49 La.Ann. 868, 62 
Am.S.R. 672. 


19. Stead v. Curtis, 191 PF. 529, 112 
ie 463 [aff 205 F. 439, 123 C.C.A. 


Succession of Heinemann, 136 
So. 51, 172 La. 1057; Robertson’s Suc- 


Jones| cession, 21 So. 586, 49 La.Ann. 868, 


772, 166 La. 681. 


5. Succession of Beird, 82 So. 881, 
145 La. 756, 6 A.L.R. 1452. 


6. In re Vance’s Estate, 162 P. 103, 
w4s @aly 122 TeR A976 479-7 In re 
Carpenter’s Estate, 156 P. 464, 172 
Gals 268, LRA. 1916R 498: In “re 
Chevallier’s Estate, 113 P. 130, 159 
Cal. 161; Matter of Lakemeyer’s Es- 
tate, 66 P. 961, 135 Cal. 28, 87 Am.S.R. 
96; In re Olssen’s Estate, 184 P. 22, 
42 Cal.App. 656; Succession of Cole- 
man, 149 So. 513, 177 La. 898; Suc- 
cession of Caro, 143 So. 355, 175 La. 
402; Succession of Heinemann, 136 So. 
51, 172 La. 1057; Succession of Wen- 
ling, 185 So. 21, 172 La. 673; Succes- 
sion of Kron, 135 So. 19, 172 La. 666. 


{a] Abbreviations held sufficient. 
—(1) “4/12/17th.” In re Olssen’s Es- 
tate, 184 P. 22, 42 Cal.App. 656. (2) 
“4_14-07.” In re Chevallier’s Estate, 
hon Pe 130 9d d59eCall el6t.) Cyl Noyv: 
22, °97.” Matter of Lakemeyer’s Es- 
tate, 66 P. 961, 135 Cal. 28. (4) ‘‘Janu- 
ary 11th/27.” Succession of Kron, 
PS sont hs: 172) Ta. 666.0" (5). “San, 
18/28.” Succession of Wenling, 135 
So. 21, 172 La. 673. (6) ‘Jan. 2-1930.” 
Succession of Heinemann, 136 So. 
51, 172 La..1057. (7) “Lafayette, La. 
March 26/25.” Succession of Caro, 
143 So. 355, 175 La. 402. 


7. Succession of Beird, 82 So. 881, 
145 La. 756, 6 A.L.R. 1452. 


[a] 9/8/18."—The date of an olo- 
graphic will, ‘9/8/18,’ is insufficient, 
under the statute requiring that a 
holographic will be dated, its meaning 
being too uncertain. Succession of 
Beird, 82 So. 881, 145 La. 756, 6 A.L.R. 
1452. 

8. Zerega v. Percival, 15 So. 476, 
46 La.Ann. 590. 


9. Jones v. Kyle, 123 So. 306, 168 
La. 728; Lagrave v. Merle, 5 La.Ann. 
278, 52 Am.D. 589 


10. Jones v. Kyle, 123 So. 306, 168 
La. 728. 


v. Kyle, 123 So. 306, 168 La. 728. 


13. In re Hartley’s Estate, 184 P. 
950, 181 Cal. 469; In re Olssen’s Es- 
tate, 184 P. 22, 42 Cal.App. 656. 


[a] If separate residuary clause 
of a holographic will was written by 
the testator when he wrote the body 
of the instrument as part of the same 
testamentary act, the instrument as 
a whole was a single instrument, and 
the date of the. beginning covered 
both portions of it. In re Hartley’s 
Estate, 184 P. 950, 181 Cal. 469. 


14. Succession of Cunningham, 77 
So. 506, 142 La. 701. 


15. In re Vance’s Hstate, 162 P. 
103, 174 Cal. 122, L.R.A.1917C 479; 
In re Clisby’s Estate, 78 P. 964, 145 


Cal. 407, 104 Am.S.R. 58; In re Fay’ s 
Estate, 78 P. 340, 145 Cal. 82, 104 
Am.S.R. 17, 10 Prob.Rep.Ann. 245; 


In re Noyes’ Estate, 105 P. 1017, 40 
Mont. 190, 26 L.R.A.N.S. 1145, 20 Ann. 
Cas. 866; Barney v. Hayes, 27 P. 
384, 11 Mont. 99, 28 Am.S.R. 495. 


16. In re Vance’s BPstate, 162 P. 
LOS 174, Caliet2 2) Lak Al oLiee49 7. 


[a] “March 22, one thousand.”— 
Where the will bears the date ‘March 
22 in the year of our Lord one thou- 
sand,” the discrepancy between that 
and a possible reasonable date is so 
great that it can only be concluded 
that the testator failed to complete 
the date, and the will is invalid. In 
re Vance’s Estate, 162 P. 103, 174 Cal. 
122 RRA TOL CISA TG, 


17. Jones v. Kyle, 123 So. 306, 168 
La. 728 


[a] Will with date only partly 
written is not void where the testa- 


tor later writes the date below the 
signature. Jones v. Kyle, 123 So. 306, 
168 La. 728. 


18. Stead v. Curtis, 191 F. 529, 112 
C:C.A. 463 [aff 205. FB. .439, 123 Cc. 
507]; Succession of Heinemann, 136 


So. 51, 172 La. 1057; Robertson’s Suc- 


62 Am.S.R. 672. 
21. Cross references: 

Signatures generally see Signatures 
SSCs. Dune Gs 

Signature of testator generally see 
supra §§ 280-292. 

Subscription and attestation of wit- 
nesses see infra §§ 314-393. 
22. See cases infra this note. 
[a] Will of personalty.—At com- 

mon law a holographic will of person- 

alty without signatures or seal or 


witnesses was good. Leathers v. 
Greenacre, 53 Me. 561; Boyd v. Boyd, 
6 Gill&J. (Md.) 25. 


Where holographic will not-recog- 
Tat PF statutes see supra § 396 note 


23. <Ariz.—In re Tyrrell’s Estate, 
153 P. 676, 17 Ariz. 418. 


Ark.—Borchers v. Borchers, 224 S. 
W. 729, 145 Ark. 426 [cit Cyc]. 


Cal.—In re Brooks’ Estate, 4 P.(2d) 
148, 214 Cal. 138; In re Devlin’s Es- 
tate, 198 Cah’ 721.0247. Pi 527 Imemre 
Vance’s Hstate, 162 P. 103, 174 Cal. 
122, L.R.A.1917C 479; In re Plumel’s 
Hstate, 90 P. 192551 “Cak WrRes 2a 
Am.S.R. 100, 12 Prob.Rep.Ann. 576. 


La.—Succession of Kron, 135 So. 19, 
172 La. 666; Succession of Fitzhugh, 
127 So. 386, 170 La. 122; Succession of 
Walsh, 117 So. 777, 166 La. 695; Suc- 
cession of Dyer, 99 So. 214, 155 La. 
265; In re Poland’s Estate, 68 So. 415, 
137 La. 219; Succession of Swanson, 
61 So. 685, 182 La. 606; Heffner v. 
Heffner, 20 So. 281, 48 La.Ann. 1088; 
In re Armant’s Will, 9 So. 50, 43 La. 
Ann. 310, 26 Am.S.R. 183. 


Miss.—Sullivan y. Jones, 
353, 130 Miss. 101. 


N.C.—Alexander v. Johnston, 88 §S. 


93 So. 


A.| HB. 785, 171 N.C. 468. 


Philippine.—Fernando y. Villalon, 
3 Philippine 386. 
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Position of signature. 


ment must be fulfilled.?® 


subseription under the statute.?°® 


Tenn.—Hooper  v. McQuary, 5 
ee 129; Tate v. Tate, 11 Humphr. 

oO. 

Va.—Dinning v. Dinning, 46 S.E. 
473, 102 Va. 467; Warwick v. War- 
wick, 10 S.E. 8438, 86 Va. 596, 6 L.R.A. 
ee and note, 11 Prob.Rep.Ann. 463 
note. 


Signing in presence of witnesses 
see infra § 405. ‘ 


24. See statutory provisions. 


25. Borchers v. Borchers, 224 S.W. 
729, 145 Ark. 426 [cit Cyc]; Graham 
v. Edwards, 173 S.W. 127, 162 Ky. 


771; Better v. Hirsch, 76 So. 555, 115 
Miss. 614. 


[a] Purpose of this requirement is 
to provide against fraud. Borchers v. 
Borchers, 224 S.W. 729, 145 Ark. 426; 
Owens v. Douglas, 181 S.W. 896, 121 
Ark. 448 [cit Cyc]. 


Position of signature to wills gen- 
erally see supra §§ 294-307. 


26. Graham v. Edwards, 173 S.W. 
T2n b2eiky. Cel. 


27. In re Poland’s Estate, 68 So. 
415, 187 La. 219; In re Armant’s Will, 
9 So. 50, 43 La.Ann. 310, 26 Am.S.R. 
183. 


23. In re Henderson’s Estate, 238 
P. 938, 196 Cal. 623; In re Camp, 66 
PP) 227,134 Cal. 233; —Stratton’s! Hs- 
tate. 44P e023, Pla Cal 5137. in ere 
Donoho, Myr.Prob. (Cal.) 140; In re 
Barker, Myr.Prob. (Cal.) 78; In re 
Johnson’s Estate, Myr.Prob. (Cal.) 5; 
Ex parte Cardoza, 109 A. 98, 185 Md. 
407 [eit Cyc]; In re Brandow’s Es- 
tate, (S.D.) 240 N.W. 323; Reagan v. 
Stanley, 11 Lea (Tenn.) 316; Crutcher 
v. Crutcher, 11 Humphr. (Tenn.) 377; 
Lawson v. Dawson’s Estate, 53 S.W. 
64, 21 Tex.Civ.App. 361, 11 Prob.Rep. 
Ann. 463 note. See also Murguiondo 
v. Nowlan’s Ex’r, 78 S.E. 600, 115 Va. 
160 (where the statute requires the 
signing to be “in such manner as to 
make it manifest that the name is 
intended as a signature,” it need not 
necessarily be at the end; so in case 
of an attested holographic will the 
signature of testator affixed in the 
presence of the witnesses, in the mar- 
gin of the last page, nearly opposite 
the end, is sufficient). 


29. See infra text and notes 30-34. 


30. In re Brooks’ Estate, 4 P.(2d) 
148, 214 Cal. 138; In re Button’s Es- 
tate, 287 P. 964, 209 Cal. 325; In re 
Morgan’s Estate, 253 P. 702, 200 Cal. 
400; In re Henderson’s Estate, 283 
P. 938, 196 Cal. 623; In re Streeton’s 
Estate, 191 P. 16, 183 Cal. 284; In re 
Hurley’s Hstate, 174 P. 669, 178 Cal. 
713; In re Manchester’s Hstate, 163 
P. 358, 174 Cal. 417; In re Sullivan’s 
Estate, 271 P. 753, 94 Cal.App. 674. 


[a] Universal custom of mankind 
forces the conclusion, if the signature 


Where the statutes pro- 
vide that a valid holographic will be signed at the 
end of the writing, or be “subseribed,”?* the require- 
However, where the writ- 
ing begins at the top and finishes on the last line of 
a sheet of legal cap, a signature on the margin line at 
the bottom of the page has been held to be a sufficient 
Moreover in some 
jurisdictions where the statutes do not use the term 
“subscribing” it is held that the signature must nev- 
ertheless be at the end of the will,?* but in other ju- 
risdictions where the statutes contain the same or 
similar wording the requirement as to signing is 


WILLS 


is at the end, that it was appended 
there as an execution, if nothing else 
appears. In re Streeton’s Hstate, 191 
P. 16, 183 Cal. 284; In re Hurley’s Es- 
tate, 174 P. 669, 178 Cal. T7233 “In ire 
Manchester’s Estate, 163 P. 358, 174 
Cal. 417; In re Sullivan’s Estate, 271 
P. 758, 94 Cal.App. 674. 


31. In re Brooks’ Estate, 4 P.(2d) 
148, 214 Cal. 138; In re Button’s Es- 
tate, 287 P. 964, 209 Cale 3255 In’ re 
Morgan’s Estate, 253 P. 702, 200 Cal. 
400; In re Henderson’s Estate, 238 P. 
938, 196 Cal. 623; In re Streeton’s Hs- 
tate, 191 P. 16, 183 Cal. 284; In re Mc- 
Mahon’s Estate, 163 P. 669, 174 Cal. 
493, L.R.A.1917D 778; In re “Man- 
chester’s Estate, 163 P. 358, 174 Cal. 
417, L.R.A.1917D 629; In re Bauman’s 
Estate, 300 P. 62, 114 Cal.App. 551; 
In re Sullivan’s Estate, 271 P. 753, 
94 Cal.App. 674; In re England’s Es- 
tate, 259 P. 956, 85 Cal.App. 486; For- 
rest v. Turner, 133 S.HE. 69, 146 Va. 


734; Dinning v. Dinning, 46 S.E. 473, 
102 Va. 467; Waller, v. Waller, 1 
Gratt. (42 Va.) 474, 42 Am.D. 564. 


See In re De Garmendia’s Estate, 125 
A. 897, 146 Md. 47 (declaring that the 
principle that testator’s writing of his 
name in the introduction to a holo- 
graphic will may be a sufficient sig- 
nature may not apply, where appear- 
ance of completeness is lacking). 


[a] Not necessarily at end.—The 
signature of a holographic will need 
not necessarily be at the end of the 
paper to comply with a statute re- 
quiring the testator to sign the willin 
such manner as to make it manifest 
that the name is intended as a Sig- 
nature. Forrest v. Turner, 133 S.B. 
69, 146 Va. 734. 


32. In re Brooks’ Estate, 4 P.(2d) 
148, 214 Cal. 138; In re Button’s Es- 
tate, 287 BP. 964, 209 Cal. 3253) In re 
Morgan’s Estate, 253 P. 702, 200 Cal. 
400; In re Streeton’s Hstate, 191 P. 
16, 183 Cal. 284; In re McMahon's Es- 
tate, 163 PP.) 669, 174 ‘Cal. 423, U.R.A. 
1917D 778; In re Manchester’s Estate, 
163 P. 358, 174 Cal. 417, L.R.A.1917D 
629; In re England’s Hstate, 259 P. 
956, 85 Cal.App. 486; Forrest v. Turn- 
er, 133 S.E. 69, 146 Va. 734; Waller v. 
Waller, 1 Gratt. (42 Va.) 474, 42 Am. 
D. 564. See In re Goods of Smith, 
[1931] P. 225 (where a will written 
on a form disposing of property on 
the second and third pages and sign- 
ed and attested on the first page was 
held to be properly executed, since 
the testatrix merely failed to follow 
the ordinary method of using such a 
form and completed her will on the 
first page). 


[a] Signature at beginning of will 
is sufficient where, from a considera- 
tion of the entire document, it is ap- 
parent that the name of the testator 
was written therein with the inten- 
tion, by so writing it, of authenticat- 
ing the document. In other words, a 


[§ 404 


satisfied when the signature of the testator appears 
in any part of the will,?® providing that it evidences 
the execution and completeness of the instrument.?? 
Thus notwithstanding the usual place of signing and 
thereby evidencing the execution and completeness 
of a holographic will is at the end of the document,*° 
the signature of the testator if found elsewhere than 
at the end may be a signature or token of execu- 
tion,®1 if the circumstances warrant the inference.*? 
However, the only evidence which will justify this 
conclusion must be found in and on the instrument it- 
self;°3 and, in the absence of anything on the face 
of the paper to raise the inference that a name ap- 


signature at the beginning of the in- 
strument will be sufficient where it 
appears from the face of the instru- 
ment that it was intended as an/ex- 
ecuting signature and there is posi- 
tive and satisfactory inference from 
the instrument itself that the signa- 
ture was placed therein with that in- 
tent. In re McMahon’s Estate, 163 
P. 669, 174 Cal. 423, L.R.A.1917D 778; 
In re Bauman’s Estate, 300 P. 62, 114 
Cal.App. 551; In re England’s Estate, 
259 P. 956, 85 Cal.App. 486. 


[b] In introductory clause.—A 
holographic will containing the sig- 
nature only in the _ introductory 
clause, followed by specific legacies, 
appointment of executrix, residuary 
clause, and final direction, was held 
not void for want of execution. In re 
Sullivan’s Estate, 271 P. 753, 94 Cal. 
App. 674. 


[c] In margin.—That the signa- 
ture appeared on the margin instead 
of the end of the letter propounded 
as a will does not render the letter 
invalid as a will, where the testator 
had used up all of the last page for 
the written portion and the only un- 
used portion was that along the mar- 
gin. In re Button’s Estate, 287 P. 
964, 209 Cal. 325. 


[d] Upper corner.—Where no 
space was left at the bottom of a 
holographie will, and the testator’s 
name was signed in the only blank 
space which had been left which was 
in the upper left-hand corner, the doc- 
ument may still show the testator’s 
intention thus to authenticate the in- 
strument. In re Streeton’s Estate, 
LOE PHLe Ts Calwes4, 


[e] Back of paper.—Signature of 
the testator on back of piece of paper 
containing holographic will was held 
sufficient signature to will. Forrest 
v. Turner, 133 S.H. 69, 146 Va. 734. 


33. In re Brooks’ Estate, 4 P.(2d) 
148, 214 Cal. 138; In re Morgan’s Es- 
tate, 253 P. 702, 200 Cal. 400; In re 
Henderson’s Estate, 238 P. 938, 196 
Cal. 623; In re Streeton’s Estate, 191 
P. 16, 183 Cal. 284; In re Hurley’s Es- 
tate, L742 P 6695 1781 Cal iis eens 
McMahon’s Estate, 163 P. 669, 174 Cal. 
423, L.R.A.1917D 778; In re Manches- 
ter’s Estate, 163 P. 358, 174 Cal. 417, 
L.R.A.1917D 629; In re Bauman’s Es- 
tate, 8300 Py 62, 114 Cal. App. 5512 in 
re Sullivan’s Hstate, 271 P. 753, 94 
Cal.App. 674; In re England’s Estate, 
259 P. 956, 85 Cal.App. 486; Dinning 
v. Dinning, 46 S.E. 473, 102 Va. 467; 
Waller v. Waller, 1 Gratt. (42 Va.) 
474, 42 Am.D. 564, 


[a] Test is that, wherever placed, 
the fact that it was intended as an 
executing signature must satisfac- 
torily appear on the face of the docu- 
ment itself. If it is at the end of the 
document, the universal custom of 
mankind forces the conclusion that 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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pearing elsewhere than at the end of the writing 
was intended as a signature in execution, the holo- 
graphic document cannot be deemed a valid will.*4 
Ordinarily, under statutes requiring that a valid 
holographic will be signed by the testator, a signa- 
ture on an envelope in which an unsigned testamen- 
tary paper is inclosed is not a sufficient signing ;*° 
however, the contrary has been held where the in- 
seription and signature on the envelope has been 
considered as a part of the will and the statute did 


not require it to be subseribed.®® 
Necessity for legal name. 


it was appended as an execution, if 
nothing to the contrary appears. If 
placed elsewhere, it is for the court 
to say, from an inspection of the 
whole document, its language as well 
as its form, and the relative position 
of its parts, whether or not there is 
a positive and satisfactory inference 
from the document itself that the 
was so placed with the in- 
tent that it should there serve as a 
token of execution. If such infer- 
ence thus appears, the execution may 
be considered as proved by such sig- 
nature. In re Manchester’s Estate, 
163 P. 358, 174 Cal. 417, L.R.A.1917D 
629, Ann.Cas.1918B 227. 


[b] Entire instrument is examined 
and such facts as completeness, final 
expression, abruptness in closing, and 
even final punctuation are considered 
for the purpose of determining 
whether the writer intended to adopt 
the name as written in the opening 
clause, or in any other place not usu- 
al to a signature, as an execution of 
the instrument rather than merely as 
a description of the person. In re 
Bauman’s Estate, 300 P. 62, 114 Cal. 
App. 551. “ 


[ec] Testatrix’s belief that her 
holographic will was duly executed 
has no weight in considering the 
question of its legal sufficiency. In 
re McMahon’s Estate, 163 P. 669, 174 
Cal. 423, L.R.A.1917D 778; In re Man- 
chester’s Estate, 163 P. 358, 174 Cal. 
417, L..R.A.1917D 629. 


[d] Statutory requirement.—The 
Virginia statute (Code [1919] § 5229) 
requires that a testator must sign the 
will ‘in such a manner as to make 
it manifest that the name is intended 
as a signature,” and, under such stat- 
ute, no intention or effort, no matter 
how clearly expressed, to dispose of 
property by will is sufficient unless 
the name is so placed that it is man- 
ifest from the whole writing itself 
that it was intended as a signature 
to the paper. Forrest v. Turner, 133 
S.E. 69, 146 Va. 734; Dinning y. Din- 
ning, 46 S.E. 473, 102 Va. 467. 


34. In re Devlin’s Estate, 247 P. 
577, 198 Cal. 721; In re Manchester’s 
Estate, 163 P. 358, 174 Cal. 417, L.R. 
A917 629. 


[a] No conclusion, signature, or 
punctuation.—A holographic will, 
containing name in the exordium, but 
no conclusion or signature or punc- 
tuation mark at end, is insufficient to 
be entitled to probate, there being no 
inference that the testatrix intended 
the name in the introduction as the 
executing signature. In re Hurley’s 
Hstate, 174 P. 669, 178 Cal. 713. 


[b] Signature in exordium clause 
of an alleged holographic will, 
abruptly terminating, and apparent- 
ly indicating an intention to do some- 
thing additional, and containing no 


signature 


It is not ordinarily re- 
quired that one signing a holographie will affix his 
legal or true name;** and, where it is established that 


WILLS 


nesses.*° 
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the signature is really that of the testator,?* and it 
appears that he intended it to be a token of complete 
execution,®® the fact that he signs his first name,*° 
an abbreviation of his name,*! or merely his ini- 
tials,42 will not render it invalid. Nor will it be 
invalid if it be signed “father,’”’4? or “mother,”’** or 
by an affectionate name.*® 

[§ 405] e. Attestation and Subscription by Wit- 


While in most jurisdictions the formali- 
ties of attestation and subscription by witnesses are 


not necessary to the validity of a holographie will,** 


other signature, is not a _ sufficient 
signing to make the document a will, 
but is regarded merely as deéscriptio 
persone. In re Devlin’s Estate, 247 
P. 577, 198'Cal. 721; In re Bernard’s 
Hstate, 239) P, 404, 197 Cal. 36. 


35. In re Tyrrell’s Estate, 153 P. 
767, 17 Ariz. 418; In re Manchester’s 
Estate, 163 P. 358, 174 Cal. 417, L.R.A. 
1917D 629; Succession of Fitzhugh, 
127 So. 386, 170 La. 122; In re Po- 
land’s Estate, 68 So. 415, 137 La. 219. 


[a] Indorsement and signature.— 
The testatrix’s attempted holograph- 
ic will, which she did not sign, but 
inclosed in an envelope indorsed, 
“This is my last and only will,” 
which she did sign, was invalid. In 
rey rrell SH Statewmboe) CeaeuOlse elit 
Ariz. 418. 


36. Alexander v. Johnston, 88 S.E. 
785, 171 N.C. 468. 


[a] Tllustration.—Under a _ statu- 
tory requirement that a valid holo- 
graphic will have the testator’s name 
subscribed, or inscribed on some part 
of the paper, where a testamentary in- 
strument was found in an envelope 
indorsed by the testatrix “Julia W. 
Johnston Will,’ the papers can be 
admitted to probate as a holographic 
will, although the testamentary in- 
strument inside the envelope was not 
signed, since a valid holographic will 
may be on two different pieces of 
paper. Alexander v. Johnston, 88 S. 
E785, 171 N:C. 468. 


Execution of holographic will on 
two or more papers see supra § 400. 


37. Ark.—Cartwright Vv. Cart- 
wright, 250 S.W. 11, 158 Ark. 278. 


Cal.—In re Button’s Estate, 287 P. 
964, 209 Cal. 325; In re Henderson’s 
Estate, 238 P. 938, 196 Cal. 623. 


N.C.—In re Southerland’s Will, 124 
S.E. 632, 188 N.C. 325. 


Pa.—In re Kimmel’s Hstate, 123 A. 
405, 278 Pa. 435, 31 A.L.R. 678; Knox’s 
Estate, 18 A. 1021, 1381 Pa. 220, 17 Am. 
Sart, 798) 6 lu ReAS Sb. 


Tex.—Barnes vy. Horne, 
223 S.W. 859. 


38. Cartwright v. Cartwright, 250 
Saw. ld LoS Ark. 27.8, 


nih See supra text and notes 30- 
ot 

40. Knox’s Estate, 18 A. 1021, 131 
Pa. 220, 17 Am.S.R. 798, 6 L.R.A. 353. 


[a] Intended as signature.—Sign- 
ing by the first name only has been 
held sufficient where it was shown 
that the testator habitually signed his 
first name alone, and that he intended 
a complete execution of the instru- 
ment. Knox’s Hstate, 18 A. 1021, 131 
Pa. 220, 17 Am.S.R. 798, 6 L.R.A. 353 
and note. 


41. Cartwright v. Cartwright, 250 
Sow. 1157 158" Ark. 278; 


(Civ. App.) 


yet the fact that an attestation clause** or the names 
of subscribing witnesses do appear on the instru- 
ment will not affect it or lessen its validity,*® even 


Horne, (Tex.Civ.App.) 233 S.W. 859. 


42. Cartwright vy. Cartwright, 250 
SW) Di TSS Arik. © 278 Barnes ave 
Horne, (Tex.Civ.App.) 223 S.W. 859; 
Pilcher v. Pilcher, 84 S.E. 667, 117 
Va. 356, L.R.A.1915D 902. 


43. .In re Kimmel’s Estate, 123 A. 
405, 278 Pa. 435, 31 A.L.R. 678. 


44. In re Henderson’s Estate, 238 
P. 938, 196 Cal. 623; In re Souther- 
land’s Will, 124 S.E. 632, 188 N.C. 325; 


Cromwell’s Estate, 14 Pa.Dist. 404; 
Walker v. Swan, 15 Que.Pr. 15. 
45. In re Button’s Estate, 287 P. 


964, 209 Cal. 325. 


[a] “Love from ‘Muddy,’” near | 
end of letter propounded as will from 
deceased to former husband to whom 
she was known by that name is a 
valid and sufficient signature to the 
will. In re Button’s Estate, 287 P. 
964, 209 Cal. 325. 


46. Attestation and subscription 
Pa witnesses generally see supra § 


In absence of statutory recognition 
of holographic wills see supra § 396. 


47. U.S.—Eaton v. Brown, 24 S.Ct. 
487, 193 U.S. 411, 48 L.Ed. 730, 9 Prob. 
Rep.Ann. 627. 


Ariz.—In re Tyrrell’s Estate, 153 P. 
GT AT eATIZ 2 44 Se 


Cal.—In re Soher’s Estate, 
8, 78 Cal. 477%; 


D.C.—MclIntire v. McIntire, 19 D.C. 
482 [aff 16 S.Ct. 814, 162 U.S. 383, 40 
L.Ed. 1009, 1 Prob.Rep.Ann. 13]. 


Idaho.—Scott v. Harkness, 59 P. 556, 
2 Idaho 736. 


Ky.—Porter v. Ford, 82 Ky. 191; 
Baker v. Dobyns, 4 Dana 220; Morris 
be Moss Ex’rs, 20 S.W. 287, 14 Ky. 


N.C.—Hill v. Bell, 61 N.C. 122, 93 
Am.D,. 583. 


Okl.—Davis v. Davis, 207 P. 1065, 86 
Okl. 255. 


Pa.—Kirby’s Estate, 9 Kulp 345. 


Tex.—Sien v. Beitel, (Civ.App.) 289 
S.W. 1057; In re Brackenridge’s Es- 
tate, (Civ.App.) 245 S.W. 786 [rev on 
other grounds 267 S.W. 244, 270 S.W. 
1001, 114 Tex. 418]. 


Va.—Perkins v. Jones, 4 S.E. 833, 
84 Va. 358, 10 Am.S.R. 863. 


48. In re Soher’s Estate, 21 P. 8, 
78 Cal. 477. 


[a] Witness’ clause will not be 
considered as portion of will, which is 
no more affected by it than any other 
document which does not require at- 
testation. In re Soher’s Estate, 21 
P. 8, 78 Cal. 477; -Harrison v. Burgess, 
8 N.C. 384. 


49. Cal.—In re Soher’s Estate, 21 


21. 


Barnes’ v.'P. 8, 78 Cal. 47%. 
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though the attestation would be insufficient to vali- 
date a will requiring attestation,®° unless the cireum- 
stances are such as to make it appear unfinished.*! 
Under a statute recognizing holographic wills and 
providing that they shall be proved in the same man- 
ner as other private writing it has been held that 
such a will must be witnessed by two competent wit- 
nesses as is required in the case of other wills.°? 
devisee has been held a competent witness to prove 
a holographic will®® and such a will may be probated 
on the evidence of an attesting witness who is a 
devisee without destroying the devise since the stat- 
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A 


probated.®® 


ute inhibiting the probation of wills upon the testi- 


mony of an attesting witness named as devisee in 
the instrument does not apply to a will which may be 


probated without his testimony.># 


Ky.—Cromwell v. Stevens, 278 S.W. 
5557 242 Ky. 1209. 


La.—Jones v. Kyle, 123 So. 306, 168 
La. 728; Roth’s Succession, 31 La. 
Ann. 315; Andrews’ Heirs v. Andrews’ 
Ex’rs, 12 Mart. 713. 


N.C.—Hill v. Bell, 61 N.C. 122, 93 
Am.D. 583; Brown v. Beaver, 48 N.C. 
516, 67 Am.D. 255; Harrison v. Bur- 
gess, 8 N.C. 384. 


Pa.—Kirby’s Estate, 9 Kulp 345. 


Va.—Perkins v. Jones, 4 S.E. 833, 
84 Va. 358, 10 Am.S.R. 863. 


See R. B. Douglass & Co. v. Hark- 
render, 3 Baxt. (Tenn.) 114 ¢holding 
that the addition of the signature of 
one as witness does not strengthen 
the presumption that the instrument 
is testator’s will). 


[a] It is mere surplusage, to be 
disregarded. Jones v. Kyle, 123 So. 
306, 168 La. 728. 


50. In re Soher’s Estate, 21 P. 8, 
78 Cal. 477; Hillvv. Bell, 61 N.C. 122, 
383 Am.D. 583; Brown v. Beaver, 48 
Me Gle biG, 67 Andi D),), 2553. Perkins.wy. 
Jones, 4 S.E. 833, 84 Va. 358, 10 Am. 
S.R. 863. 


51. Boling’s Heirs v. Boling’s Ex’r, 
22 Ala. 826; Barnes v. Syester, 14 Md. 
507; Tilghman v. Steuart, 4 Harr.&J. 
(Md.) 156; R. B. Douglass & Co. v. 
Harkrender, 3 Baxt. (Tenn.) 114. 


Signature as token of completeness 
see supra § 404. 


52. Neer v. Cowhick, 31 P. 862, 4 
Wyo. 49, 18 L.R.A. 588. 


53. Hampton v. Hardin, 88 N.C. 
592 (holding that the statute of North 
Carolina relating to disqualification of 
witnesses for interest applies only to 
wills that have attesting witnesses 
and to the attesting witnesses). 


54. Cromwell v. Stevens, 278 S.W. 
Do, pole. Kye 209) Harl vy.) Vairin's 
Ex’r, 194 S.W. 546, 175 Ky. 468; Mc- 
Namara v. Coughlin, 169 S.W. 555, 
159 Ky. 810. 


55. See statutory provisions. 


56. In re Stewart’s Will, 152 S.E. 
685, 198 N.C. 577; In re Groce’s Will, 
145 S.E. 689, 196 N.C. 373; In re Ben- 
nett’s Will, 103 S.E. 917, 180 N.C. 5; 
Alexander v. Johnston, 88 S.E. 785, 171 
N.C. 468; In re Cole’s Will, 87 S.E. 
962, 171 N.C. 74; In re Jenkins’ Will, 
T2 Sel. LOZ), bo INC. 429)" 8% R.A: 
N.S. 842; Brown v. Haton, 91 N.C. 26; 
Winstead v. Bowman, 68 N.C. 170; 
Hill v. Bell, 61 N.C. 122, 93 Am.D. 583; 
Harrison v. Burgess, 8 N.C. 384; R. B. 
Douglass & Co. v. Harkrender, 3 Baxt. 
(Tenn.) 114; ‘Marr v. Marr, 2 Head 
(Tenn.) 303; Tate v. Tate, 11 Humphr. 
(Tenn.) 465; Hooper v. McQuary, 5 


[§ 407] 8. Codicil.®° 
valid, although holographic in form;*! however, like 


[8§ 405-407 


[§ 406] 7. Deposit or Custody. Where the stat- 
utes so provide,®® a holographic will, in order to be 
valid, must be found among the valuable papers or 
effects of the testator,°® or must have been given to 
another for safe-keeping,®’ with the knowledge of 
the testator and his intention to make it a will.°® 
Aside from any requirement of statute in this re- 
gard, the fact that a will is found in such a place as 
to indicate that it was considered by deceased as a 
valuable instrument is a weighty circumstance in 
deciding whether the instrument is entitled to be 


A codicil like a will may be 


a holographie will it will be invalid if it is not whol- 


Coldw. (Tenn.) 129. 


[a] This is to furnish evidence 
that the testator attached importance 
to the paper as a testamentary dis- 
position, and to lessen the opportunity 
for fraud or imposition. Alexander 
Pee aaa Pe se SiBe W865, Tena. 


[b] What are “valuable papers.”— 
Valuable papers, within the meaning 
of a statute providing that a holo- 
graphic will shall be given effect if 
found among the valuable papers of 
decedent, mean such papers as are 
kept and considered worthy of being 
taken care of by the particular per- 
son, having regard to his condition, 
business, and habits of preserving 
papers. They do not mean his most 
valuable papers, and are not confined 
to papers having a money value, or 
to deeds, obligations for the payment 
of money, or certificates of stock. In 
re Jenkins’ Will, 72 S.E. 1072, 157 N. 
C. 429, 37 L.R.A.N.S. 842; Winstead 
v. Bowman, 68 N.C. 170; Hooper vy. 
McQuary, 5 Coldw. (Tenn.) 129; Marr 
v. Marr, 2 Head (Tenn.) 303. 


[c] Word “effects,” in Revisal 
(1905) § 3127, providing that to be 
probated a holographie will must be 
found among the valuable papers and 
effects of decedent, is broad enough to 
include policies of insurance, which 
are both valuable papers and effects. 
In re Jenkins’ Will, 72 S.E. 1072, 157 
N.C. 429, 37 L.R.A.N.S. 842. 


[d] Depositories held sufficient 
under statute.—(1) In book of ac- 
counts with valuable papers. Brown 
v. Baton, 91 N.C. 26. (2) In trunk 
left with friends. Hill v. Bell, 61 N.C. 
122, 93 Am.D; '5838.. (3) In bureau 
drawer with jewelry. Harrison v. 
Burgess, 8 N.C. 384. (4) With bank 
book, check books, and the like in a 
locked drawer in the testator’s office 
desk. In re Stewart’s Will, 152 S.E. 
685, 198 N.C. 577. 


[e] Depository held insufficient. 
—Instrument found in drawer with 
papers of little value does not satisfy 


statute. Little v. Lockman, 49 N.C. 
494, 
[f] Construction of changed word- 


ing of statute.—Although Rev. Code e 
119 § 1, now Revisal (1905) § 3127, 
providing that a holographic will 
must be found among the valuable 
papers and effects of deceased 
changed the prior law-by substituting 
“and” for “or,” the word ‘and’ should 
still be construed as “or,’”’ since oth- 
erwise a person owning effects of ever 
so much value, without any valuable 
papers, could not execute a_holo- 
graphic will, it being improbable that 
the legislature intended such a radi- 
cal change in the law by the altera- 


tion of a single word. In re Jenkins’ 
Will. 72 S.H. 1072, 157 N.C. 429, 37 Li 
R.A.N.S. 842. 


{g] No evidence of testator’s wish. 
—Under a statute requiring, in the 
case of holographic wills, that the 
paper be deposited with some person 
for safe-keeping, unless it is properly 
attested or has been found among the 
valuable papers of the maker, a letter 
offered for probate as a will, bearing 
on its face no evidence, in the absence 
of proof otherwise, that the writer in- 
tended that it should be deposited 
with the addressee and beneficiary, or 
any one else, for safe-keeping, was 
not effective as a holographic will. 
Wace Will, 103 S.E. 917, 180 


57. In re Bennett’s Will, 103 S.E. 
917, 180 N.C. 5; Alexander v. John- 
ston, 88 S.E. 785, 171 N.C. 468; Alston 
v. Davis, 24 S.E. 15, 118 N.C. 202; Har- 
rison v. Burgess, 8 N.C. 384; Me= 
Cutchen .v. Ochmig, 1 Baxt. (Tenn.) 
390; Hooper v. McQuary, 5 Coldw. 
(Tenn.) 129. 


[a] Testator’s wife as proper cus- 
eae see Harrison v. Burgess, 8 N. 
PSE 


58. See cases infra this note; 
supra notes 56-57. 


[a] Word “found,” in the statu- 
tory phrase “to be found among his 
valuable papers,” implies that it must 
have been placed there by the writer, 
or with his knowledge and assent, and 
not surreptitiously by some other per- 
son; and so deposited with the inten- 
tion at the time that it should be his 
yah Marr v. Marr, 2 Head (Tenn.) 

{[b] Implication from devosit.— 
That a holographic will was found 
among the valued papers of deceased 
implies that it was placed there by 
him or with his knowledge and con- 
sent, with the intention that it should 
operate as his will. In re Cole’s Will, 
OT cS Ee 9 G20 Cage Can aia 


59. Tobin v. Nordness, 
783, 47 S.D. 255. 


[a] In safe deposit box. — The 
court did not err in admitting to pro- 
bate a holographic will found by the 
testatrix’s banker and executor in her 
steel safety deposit box to which the 
testatrix had the key, the box contain- 
ing also certificates of deposit and 
liberty bonds aggregating ten thou- 
sand dollars and other securities, not- 
withstanding another will found in 
her trunk at home. Tobin v. Nord- 
ness, 197 N.W. 7838, 47 S.D. 255. 


B 60. Codicils generally see supra § 
94, 


61. 


and 


197 N.W. 


Md.—Brown’s Ex’r vy. Tilden, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ed®? and signed** by him. 


ing as a codicil.®? 


[§ 408] K. Mystic Wills. 


5 Harr.&J. $71. 


Mont.—Barney v. Hays, 29 P. 282, 
11 Mont. 571, 28 Am.S.R. 495 


N.C.—In re Thompson’s Will, 145 
Sale cos, 1960 N.C. 271, 620A LR. 288. 


Pa.—Wunder’s Est., 24 Pa.Dist. 342. 


Va.—Perkins v. fier 4 S.E. 833, 
84 Va. 358, 10 Am.S.R. 863. 


[a] Note, with ete: on back 
in testator’s handwriting that he as- 
Signed it to wife on his death, has 
been held to be a valid codicil to a 
holographic will. In re Thompson’s 
Will, 145 S.E. 393, 196 N.C. 271, 62 

L.R. 288. 


62. Gooch vy. Gooch, 113 S.E. 873, 
134 Va. 21. 


{a] Printed attestation clause.—It 
is error to admit to probate the 
attestation clause of a holographic 
codicil written on a printed form, 
where no portion of the attestation 
clause, complete and entire in itself, 
is altogether in the testator’s hand- 
writing. Gooch y. Gooch, 113 S.E. 
873,184 Va. 21. 


Attestation generally see supra § 
5 


Necessity of handwriting of testa- 
tor generally see supra § 402. 


63. Succession of Dyer, 99 So. 214, 
155 La. 265. 


Necessity for date on holographic 
will see supra § 403. 


64. Succession of Dyer, 99 So. 214, 
155 La. 265; In re Miller’s Will, 194 
N.Y.S. 843, 119 Misc. 4. 


[a] Aider by unsigned and undat- 
ed codiciil.s—A statute, providing that, 
when from the terms made use of by 
the testator, his intention cannot be 
ascertained, recourse must be had to 
all of the circumstances which may 
aid in the discovery of his intention, 
applies only to a will valid in form; 
hence, where, following the date and 
signature in a holographic will, the 
testatrix, in a postscript or codicil, ap- 
pointed executors and bequeathed 
property to them but their names 
were not mentioned in the body of the 
will, such omission could not be sup- 
plied from the codicil where it bore 
neither date nor signature. Succes- 
sion of Dyer, 99 So. 214, 155 La. 265. 


Necessity for signing holographic 
will see supra § 404. 


65. Gooch v. Gooch, 113 S.E. 873, 
134 Va. 21. 

Stationer’s will forms generally see 
supra § 402. 


ly in the handwriting of the testator,®? or if not dat- 
However, 
thority to the effect that a holographie codicil is not 
vitiated by the fact that it was written on a station- 
er’s will form, where it is. complete and separate 
from the printed matter thereon.*® It is of no mate- 
riality that the testator wrote the codicil upon one of 
the sheets of the original will,®* and it is not neces- 
sary to its validity that the testator refer to the writ- 
It has been held that a codicil 
bearing the same date as a holographie will, folded 
up with the will and signed by him, is a valid cod- 
icil although it does not expressly refer to the will.® 


In order that a mystie, 
secret, or closed testament provided for by the Lou- 
islana code®® may be valid, the testator must have 
complied with the requirements that such will be 
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there is au- 


per contains his 


es. 78 


utes.7° 


66. In re Atkinson’s Estate, 294 P. 
425, 110 Cal.App. 499. 


[a] Except that the document re- 
ferred to in it is thereby more clear- 
ly identified. In re Atkinson’s Estate, 
294 P. 425, 110 Cal.App.: 499. 


67. In re Atkinson’s Estate, supra. 


[a] There is no reason for requir- 
ing greater formality in the execution 
of a codicil than in the execution of 
the original will. In re Atkinson’s 
Hstate, 294 P. 425, 110 Cal.App. 499. 


68. Perkins v. Jones, 4 S.E. 833, 84 
Va. 358, 10 Am.S.R. 863. 


69. La. Civ. Code art 1584. 


70. Hart v. Thompson’s Ex’rs and 
Legatees, 15 La. 88; Saint v. Charity 
Hospital, 19 So. 275, 48 La.Ann. 236. 


[a] History of mystic wills may 
be found in Adams v. Norris, 23 How. 
(US). 353, 16) L.Ed. 639. 


[b] No particular seal or adhesive 
substance is required.—The object of 
the sealing is to prevent the substi- 
tution of another paper for that in the 
envelope, and as the use of wax or 
the impress of a seal cannot afford 
complete protection, mucilage or the 
gumming substance used to. seal 
envelopes may be_ used. Saint v. 
Charity Hospital, 19 So. 275, 48 La. 
Ann, 236. 


{c] Closing held sufficient.—W here 
the envelope containing a_e will 
is sealed with wafers, and the wit- 
nesses sign their names across and 
between them so that the envelope 
cannot be opened without tearing or 
defacing the names, this is a suffi- 
cient sealing and closing. Hart v. 
Thompson’s Executor & Legatees, 15 
La. 88. 


71. Lewis’ Heirs v. His Executors, 
5 La. 387. 


72. Stafford v. Villain, 10 La. 319; 
Broutin v. Vassant, 5 Mart. (La.) 169. 


[a] Sufficiency of superscription. 
—(1) The superscription must show 
declaration by testator. Broutin v. 
Vassant, 5 Mart. (La.) 169. (2) The 
superscription is null unless it shows 
that the paper was either closed, 
sealed, or presented by the testator 
to the notary. Stafford v. Villain, 10 
La., 39. 


73. Weight, and sufficiency of evi- 
dence in probate of nuncupative will 
see infra § 826. 


Necessity of citation in proceedings 
to probate nuncupative will see infra 
§ 711 


74. Definition, nature, and essen- 
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in an envelope, closed or sealed,7° and presented so 
inclosed to a notary with a declaration by the tes- 
tator in the presence of seven witnesses that the pa- 


will,7+ whereupon the notary must 


have indorsed on the envelope a statement of the 
transaction signed by himself and the witnesses.7? 


[§ 409] L. Nuncupative Wills*7’—1. In General — 
a. Definition, Nature, and Essentials’*+—(1) In Gen- 
eral, A nuncupative will is one which is not writ- 
ten, but which is declared orally by the testator,’® in 
his last illness,7® and in contemplation of death, ce 
and before a sufficient number of competent witness- 


[§ 410] (2) Necessity for Compliance with Stat- 
Although nunecupative wills disposing of 
personal property were recognized at common law,®° 
such wills are not favored in law,®! except in the 


tials of oral wills of soldiers or mar- 
iners see infra §§ 427-429. 


75. Ga.—Harp v. Adams, 82 S.E 
246, 142 Ga. 5; Stamper v. Hooks, 22 
Ga. 603, 68 Am.D. 511. 


Miss.—Lee v. Barrow, 126 So. 648, 
156 Miss. 711. 


Mo.—Starks v. Lincoln, 291 S.W. 
132, 316 Mo. 483. 


N.J.—In re Hebden’s Will, 
Eq. 478. 


INE Ys eres v. 
Barb. 148 


[a] Written will signed by maker 
of it cannot be set up as a nuncupa- 
tive will. Stamper v. Hooks, 22 Ga. 
603, 68 Am.D, 511. 


Necessity for writing of wills in 
general see supra § 260. 


76. See infra § 412. 


77. Harp v. Adams, 
142 Ga. 5. 


78. Lee v. Barrow, 126 So. 648, 156 
Miss. 711. 


79. Necessity for compliance with 
statutes in cases of oral wills of sol- 
diers or mariners see infra § 429. 


80. Harrington yv. Stees, 82 Ill. 50, 
25 Am.R. 290; Henninger’s Estate, 30 
Pa.Dist. 413; Ex parte Turner, 24 S. 
vt ate Gould v. Safford’s Estate, 39 

. 49 


81. U.S.—In re Kelby’s Will, 20 EF. 
Cas.No. 18,306, 2 Hayw.&H. i4 


rr em v. Glasscock, 2 ae 


Md.—Dorsey v. Sheppard, 12 Gill & 
Jala 3 eAm. Danii. 


Miss.—Woods v. Ridley, 
119. 


Neb.—Godfrey. v. Smith, 103 N.W. 
450, 73 Neb. 756, 10 Ann.Cas. 1128, 11 
Prob.Rep.Ann. 1. 


N.J.—In re Male’ s Will, 
49 N.J.Eq. 266. 


N.Y.—Prince v. Hazleton, 20 Johns. 
502, 11 Am.D. 307. 


Pa.—In re Yarnall’s Will, 
46, 26 Am.D. 115; Megary’s” Hstate, 
25 Pa.Super. 243; Wiley’s Estate, 6 
Pa.Dist. 691, 20 Pa.Co. 389 [aff 40 A. 
980, 187 Pa. 82, 67 Am.S.R. 569, 4 
Prob.Rep.Ann. 92]. 


Tenn.—Tally v. 
Yerg. 


Tex.—Hunt v. White, 24 Tex. 643; 
Mitchell v. Vickers, 20 Tex, 3UT; Mar- 
tinez v. De Martinez, 48 S.W. 532, 1¢ 
Tex.Civ.App. 661. 


20 N.J. 


Hubbard, 12 


82 S.E. 246, 


27 wise: 


24 A. 370, 


4 Rawle 


Butterworth, 10 
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cases of oral wills of soldiers in actual military serv- 
ice and of mariners or seamen at sea,°? and the power 
to make them has been greatly restricted by stat- 
ute,** and nunecupative wills can be sustained only 
where they comply with the provisions of such stat- 
utes.** It is the general rule that there must be a 
strict compliance with the provisions of such stat- 
utes®® in order to prevent fraudulent practices and 
the fabrication of wills.86 Where statutes require 
all wills to be in writing there can be no valid nun- 
cupative will.87 


[§ 411] (3) Persons Who May Make. Subject to 
the limitations of statutes in some jurisdictions re- 
stricting the classes of persons who may make nun- 
cupative wills,°* and subject to the rules peculiar to 
nuncupative wills as to the circumstances and occa- 
sion of making,*® the persons who may make nuncu- 
pative wills are determined by the rules governing 
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who may make wills in general.°° Under statutes in 
some jurisdictions restricting persons who may make 
nuncupative or oral wills to soldiers in active mili- 
tary service and mariners or seamen at sea,®! it is 
held that a nuncupative will cannot be made by a 
person other than one of those specified by the ap- 
plicable statute.9? 


[§ 412] (4) Circumstances and Occasion of Max- 
ing. It is the general rule, either under the provisions 
of statutes or otherwise, that a nuncupative will can 
be made only by a person in his last illness.°? Dif- 
ferent constructions have been placed upon the term 
“Vast illness,” it. being the rule in some jurisdictions 
that a nuncupative will is not valid unless it be made 
by a testator when he is in extremis, or overtaken by 
sudden and violent illness, and has not time or oppor- 
tunity to make a written will.°* Under this rule 
a valid nuncupative will cannot be made where a 


[§§ 410-412. 


Wash.—Brown v. State, 151 P. 81, 
87 Wash. 44, Ann.Cas.1917D 604. 


Eng.—Lemann v. Bonsall, 1 Add. 
Eecl. 389, 162 Reprint 137. 
[a] Reasons for rule.—(1) ‘“Nun- 


cupative wills, as a rule, are not fa- 
vored by courts, for the very obvious 
reason that they are at best uncertain 
productions, depending upon the at- 
tention, intelligence, memory, and 
honesty of those who surround a dy- 
ing testator. Not only may the re- 
membrance of language be defective, 
but its intended meaning may be mis- 
apprehended, and, indeed, loose ex- 
pressions of desire may, either stu- 
pidly or dishonestly, be fabricated 
into a testamentary act, where such 
an act was mot intended.” In re 
Malé’s Will, 24 A. 370, 373, 49 N.J.Ea. 
266. (2) Nuncupative wills are not 
favored in law because of the great 
opportunity for fraud and perjury, at- 
tending the probating of such wills. 
Brown v. State, 151 P. 81, 87 Wash. 44, 
Ann.Cas.1917D 604. 


82. Oral wills of soldiers or mar- 
iners in general see infra §§ 427-429. 


83. See statutory provisions. 


84. In re Yarnall’s Will, 4 Rawle 
(Pa.) 46, 26 Am.D. 115; Wiley’s Hs- 
tate, 6 Pa.Dist. 691, 20 Pa.Co. 389 [aff 
A0dVA. 980; 187 Pa. 32,67: Am.S.R., 569, 
4 Prob.Rep.Ann. 92]; Jones v. Nor- 
ton, 10 Tex. 120; Martinez v. De Mar- 


tinez, 48 S.W. 532; 19 Tex.Civ.App. 
661; Nowlin’s Adm’r v._ Scott, 10 
Gratt. (51 Va.) 64. See In re Lim- 


pbach’s Hstate, 214 Ill.App. 64 [aff 124 
N.E. 859, 290 Ill. 94]. 


[a] Fraud within contemplation 
of statute.—Where evidence offered 
hy a contestant of an alleged nun- 
cupative will tends to show that the 
words of the supposed will were never 
in fact spoken, such fraud is shown as 
is contemplated by the statute au- 
thorizing mnuncupative wills under 
certain circumstances. See In re 
Limbach’s Estate, 214 Ill.App. 64 [aff 
Limbach v. Limbach, 124 N.E. 859, 
290 Ill. 94). 


85. U.S.—In re Kelby’s Will, 30 F. 
Cas.No. 18,306, 2 Hayw.&H. 149. 

Ala.—Johnston v. Glasscock, 2 Ala. 
218. 

Ga.—Scales v. Thornton’s Heirs, 44 
S.B. 857, 118 Ga. 93; Scaife v. Em- 
mons, 10°S.B. 1097, 84 Ga. 619, 20 Am. 
S.R. 383. 

Ill. Morgan v. Stevens, 78 Ill. 287; 
Jo re Grossman, 51 N.BH. 750, 175 111. 
425, 67 Am.S.R. 219 [aff 75 I1l.App. 


224]. 
Ind.—Pierce vy. Pierce, 46 Ind. 86. 
Me.—Parsons y. Parsons, 2 Me, 298. 


Miss.—Lucas v. Goff, 33 Miss. 629; 
Woods v. Ridley, 27 Miss. 119. 


Neb.—Godfrey v. Smith, 103 N.W. 
450, 73 Neb. 756, 10 Ann.Cas. 1128 and 
note, 11 Prob.Rep.Ann. 1. 


N.C.—Bundrick y. Haygood, 11 S.B. 
423, 106 N.C. 468. 


Ohio.—Seever v. Seever, 2 Ohio Cir. 
Ct. 298, 1 Ohio Cir:Dec. 496 


Pa.—In re Rutt’s Mstate, 50, A. 171, 
200 Pa. 549; Taylor’s Appeal, 47 Pa. 
31; Haus v. Palmer, 21 Pa. 296» In 
re ee nalis Will, 4 Rawle 46, 26 Am. 


nae v. Thurman, 2 Heisk. 


Tex.—Mitchell v. Vickers, 20 Tex. 
Ble 


Wis.—Brunson vy. Burnet, 2 Pinn. 
185, 1 Chandl. 136. 


Eng.—Lemann v. Bonsall, 1 Add. 
Eccl. 389, 162 Reprint 137; Bennett v. 
Jackson, 2 Phillim. 190, 161 Reprint 
eas. 


Request to bear witness not in ex- 
ea language of statute see infra § 


86. Bundrick vy. Haygood, 11 S.E. 
423, 106 N.C. 468; Smith v. Smith, 63 
INC rGisid. 


87. Stone’s Appeal, 50 A. 734, 74 
Conn. 301; In re Thornton’s Estate, 
133 P. 134, 21 Wyo. 421. 


[a] Conflicting statutes.—It has 
been held that, where a statute re- 
quiring that all wills of personal 
property be executed in writing anda 
statute authorizing nuncupative wills 
under certain circumstances are found 
in the same general act, they should 
be made to harmonize if possible, and 
the section authorizing nuncupative 
wills will be construed as an excep- 
tion to the provision that all wills of 
personal property be in writing, Ex 
p. Turner, 24 Sic, 211, 


Nuncupative wills in Louisiana see 
infra §§ 423-426, 827. 


88. Limitation by statute of per- 
sons who may make nuncupative wills 
to soldiers and mariners see infra § 
427. 

89. Circumstances and occasion of 


making nuncupative wills see infra § 
412. 


90. Right and capacity to make a 


will in general see supra §§ 6-100. 


91. See statutory provisions; and 
infra § 427. 

92. Anderson y. Pryor, 18 Miss. 
ae Ray v. Wiley, 69 P. 809, 11 Okl. 

93. Ala.—Johnston y. Glasscock, 


2 Ala. 218. 


Ga.—Harp v. Adams, 82 S.E. 246, 
13 Gar, by 


Ill.—Harrington v. Stees, 82 Ill. 50, 
a eons 290; Morgan y. Stevens, 78 


Kan.—Baird v. Baird, 79 P. 163, 70 
Kan. 564, 68 L.R.A. 627, 3 Ann.Cas, 312 
and note, 10 Prob.Rep.Ann. 401. 

Miss.—Parkison y. Parkison, 
Miss. 672. 

N.Y.—Hubbard v. Hubbard, 12 Barb. 
148 [aff 8 N.Y. 196, Seld. Notes 89]. 


N.C.—Kennedy v. Douglas, 66 S.E. 
PAIGE ARSE INC, BGs 


ee ate set Estate, 25 Pa.Super. 


Porto Rico.—Oller vy. Sola, 28 Porto 
Rico 280. 


Pre eren Ai v. Wright, 8 Humphr. 


20 


Tex.—Martinez v. De Martinez, 48 
S.W. 532, 19 Tex.Civ.App. 661. 


Va.—Reese v. Hawthorn, 10 Gratt. 
(51 Va.) 548. 


When soldier or mariner may make 
oral will see infra § 427. 


94. Ala—Sykes vy. Sykes, 2 Stew. 
364, 20 Am.D. 44. 


Ga.—Harp v. Adams, 82 S.E. 246, 
142) Gay 65> Smith |v. Salter) “ilSees 
621, 115 Ga. 286; Bellamy v. Peeler, 
23 S.E. 387, 96 Ga. 467; Scaife v. Em- 
mons, 10 S.B. 1097, 84 Ga. 619, 20 Am. 
S.R. 383; Ellington v. Dillard, 42 Ga. 
361; Sampson v. Browning, 22° Ga. 
9 


4 


Md.—Hammett v. Shanks, 41 Md. 
201; O’Neill v. Smith, 33 Md. 569. 


Miss.—Lee v. Barrow, 126 So. 648, 
156° Miss, 7113 Donald -v. Unger, 22 
So. 803, 75 Miss. 294; Sadler v. Sad- 
ler, 60 Miss. 251. See Lucas v. Goff, 
33 Miss. 629; Parkison y. Parkison, 
oe 672 (both cases recognizing 
rule). 


N.J.—Carroll v. Bonham, 9 A. 371, 
42 N.J.Eq. 625. 


N.Y.—Prince v. Hazleton, 20 Johns. 
Say, Wee HNaa ID, Bx, 


Pa.—In re Shover’s HMstate, 101 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 412-415] | 


testator can dictate a written will and authorize an- 
other to sign it for him,°® but the fact that a person 
who has been ill for a long time has had the oppor- 
tunity to make a written will and has not done so, 
will not render invalid a nuncupative will made when 
his illness reaches a eritical turn.°® 
dictions, however, the rule has been established that 
a nunecupative will is valid if made in contemplation 
of death, although not made in extremis, and al- 
though sufficient time and opportunity thereafter oc- 


curred to make a written will.®7 


862, 258 Pa. 70; In re Rutt’s Estate, 
50 A. 171, 200 Pa. 549; In re Wiley’s 
Estate, 40 A. 980, 187 Pa. 82, 67 Am.S. 
R. 569, 4 Prob.Rep.Ann. 92 [aff 6 Pa. 
Dist. 691; -20.Pa.Co.. 388971; Haus! v. 
Palmer,: 21 Pa. 296; Werkheiser v. 
Werkneiser, 6 Watts & S. 184; Boyer 
v. Frick, 4 Watts & S. 357 ; In re Yar- 
nall’s Will, 4 Rawle 46, 26 Am.D. 115; 
Megary’s Estate, 25 Pa.Super. 243; 
Bippus’s Hstate, 15 Pa.Dist. 469; Con- 
naughton’s Will, 11 Pa.Co. 460. 


Porto Rico.—Quinones v. Camara, 
33 Porto Rico 309; Oller v. Sola, 28 
Porto Rico 280. 


Tex.—Jones v. Norton, 10 Tex. 120. 
See Hunt v. White, 24 Tex. 643 (rec- 
ognizing rule). 


Va.—Reese v. Hawthorn, 10 Gratt. 
(51 Va.) 548; Mason y. Dunman, 1 
Munf. (15 Va.) 456. 


“A nuncupative will is defined by 
Perkins (s. 476) in his book, which 
was published under Henry VIII., to 
be properly when the testator ‘lieth 
languishing for fear of sudden death, 
dareth not to stay the writing of his 
testament, and, therefore, he prayeth 
his curate, and others, his neighbors, 
to bear witness of his last will, and 
declareth by word what his last will 
is.’ So, again, in Swinburne, (p. 32) 
whose treatise was published in the 
time of King James L., it is said, that 
this kind of testament is commonly 
made when the testator is now very 
sick, weak, and past all hope of re- 
covery. I do not infer from these 
passages, that unwritten wills were 
always bad at common law, unless 
made in a case of extremity, when 
death was just overtaking the testa- 
tor. In ignorant ages, there was no 
other way of making a will but by 
words or signs; reading was so rare 
an accomplishment in the earliest ag- 
es of the common law, that it confer- 
red great privileges, and the person 
who possessed it was entitled, under 
the name of benefit of clergy, to an 
exemption from civil punishment. 
But these ancient writers mean to be 
understood, that in the ages of Henry 
VIII., Elizabeth, and James, letters 
had become so generally cultivated, 
and reading and writing so widely 
diffused, that nuncupative wills were 
properly, according to Perkins, and 
commonly, according to Swinburne, 
confined to extreme cases, and to be 
justified only upon the plea of neces- 
sity. And this has been the uniform 
language of the English law writers 
from that time down to this day, so 
that it has become the acknowledged 
doctrine, that a nuncupative will is 
only to be tolerated when made in 
extremis.” Prince v. Hazleton, 20 
POUNSe GN) O02 ald, I cAimD,; 307 
(per Kent, Chancellor). 


[a] “In extremis” see In § 7 text 
and note 68. 


[b] Reason for rule.—‘“‘To sanc- 
tion a verbal will where there is time 
to make a written one, would tend to 
the introduction of all the doubt, un- 
certainty, litigation, fraud and impo- 


WILLS 


invalid.®® 
In other juris- 
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[§ 413] (5) Place of Making. Where the places 
at which nunecupative wills may be made are desig- 
nated by statute,®*® it is held that nunecupative wills 
made at places other than those so designated are 


[§ 414] (6) Testamentary Capacity. Testamen- 
tary capacity, as determined by the rules applicable 
to wills in general,! is essential to the validity of a 
nuneupative will.” 


[§ 415] (7) Testamentary Intent. As in the case 


sition which uniform experience has 
shown attend the allowance of verbal 
wills in ordinary cases.” In re Rutt’s 
Estate, 50 A. 171, 200 Pa. 549, 551. 


[ce] Rule applied.—(1) Where a 
woman who was sick three months 
before she died, after being told by 
her physician three weeks before her 
death that she could not get well, 
gave her son directions before wit- 
nesses how to prepare her will, and 
the making of the will was postponed 
from time to time, until she was un- 
able to sign it, was held not good as 
a nuncupative will. Donald v. Unger, 
22 So. 803, 75 Miss. 294. (2) Last 
sickness does not cover a lingering 
disease which did not incapacitate. 
Sadler v. Sadler, 60 Miss. 251. (38) It 
has been held that the dictation of 
instructions for a will, which was not 
executed, many months before dece- 
dent’s death, is not ‘during the last 
sickness” within a statute relating to 
nuncupative wills, although there was 
no recovery from the sickness. Ken- 
nedy v. Douglas, 66 S.E. 216, 151 N.C. 
336. (4) Where a decedent was able 
to come downstairs to receive and 
converse with visitors, and to walk 
in the street, and died the next day 
from a rupture of the lungs, it was 
held not to be such extremity or last 
sickness as authorized a nuncupative 
will under the act. Werkheiser v. 
Werkheiser, 6 Watts & S. (Pa.) 184. 
(5) Where the testator has been sick 
for ten days, and his death occurs 
suddenly and without the expectation 
of himself, his physician, or his 
friends, an alleged oral disposition of 
his estate made more than four hours 
before his death, and while his death 
was not expected, and while he was 
in such mental and physical condition 
that he might have made a will in 
writing, cannot take effect as a nun- 
cupative will. Conaughton’s Will, 11 
Pa.Co. 460. 


[d] Leading case.—Prince v. Ha- 
zleton, 20 Johns. (N.Y.) 502, 11 Am.D. 
307. See Morgan v. Stevens, 78 Ill. 
287; O'Neill v. Smith, 33 Md. 569 
(so saying). 


95. In re Shover’s Estate, 101 A. 
862, 258 Pa. 70; In re Munhall’s Es- 
tate, 83 A. 66, 234 Pa. 169. 


[a] Rule applied.—A nuncupative 
will, made by a testatrix while suf- 
fering from blood poisoning resulting 
from a bee sting, cannot be sustained, 
where for at least thirty-six hours 
after making such will she could have 
dictated a written will, had a scriv- 
ener been secured, as might readily 
have been done, and such nuncupative 
will cannot be upheld on the ground 
that the testatrix could not with her 
own hand have signed the will, be- 
cause of the blood poisoning, for she 
might have made her mark, or au- 
thorized some one to sign her name. 
In aE athe Estate, 101 A. 862, 258 
Race 


96. Harp v. Adams, 82 S.E. 246, 
142 Ga. 5. 


97. Ala.—Johnston vy. Glasscock, 2 


Ala. 218. 


Ill.—Harrington vy. Stees, 82 Ill. 50, 
25 Am.R. 290. But see Morgan v. 
Stevens, 78 Ill. 287 (in which case a 
nuncupative will was held invalid 
where the deceased lived six days aft- 
er declaring it, and was all the time 
in a condition to make a will in writ- 
ing). 

Kan.—Baird v. Baird, 79 P. 163, 70 
Kan. 564, 68 L.R.A. 627, 3 Ann.Cas. 
312 and note, 10 Prob.Rep.Ann. 401. 


Neb.—Godfrey v. Smith, 103 N.W. 
450, 73 Neb. 756, 10 Ann.Cas. 1128, 11 
Prob.Rep.Ann. 1. 


Tenn.—Nolan v. Gardner, 7 Heisk. 
215; Gwin v. Wright, 8 Humphr. 639. 


Wash.—In re Miller’s Estate, 91 P. 
967, 47 Wash. 253, 13 L.R.A.N.S. 1092, 
125 Am.S.R. 904, 14 Ann.Cas. 1163. 


[a] Contemplation of death.—(1) 
Under the rule stated in the text it 
is held that there must be a contem- 
plation of death (Nolan v. Gardner, 7 
Heisk. (Tenn.) 215; Hatcher v. Mil- 
lards; 2° Colaw. (Tenney 30), veer 
though the testator may have had 


hope of recovery (Harrington vy. 
Stees, 82 Ill. 50, 25 Am.R. 290). 
98. See statutory provisions; and 


cases infra this note. 


[a] Word “habitation,” as used in 
a statute requiring a nuncupative will 
to be made at the habitation of the 
testator, or where he has resided for 
ten days next preceding, means dwell- 
ing house or home, its meaning being 
the same as that of the English stat- 
ute (27 Car. II ec 3 § 19) requiring 
that a nuncupative will be made “in 
the House of his or her Habitation or 
Dwelling, or where he or she hath 
been Resident for the Space of ten 
Days or more next before the making 
of such Will, except where such Per- 
son was surprized or taken sick, be- 
ing from his own Home, and died be- 
fore he returned to the Place of his 


or her Dwelling.” Nowlin’s Adm’r 
v. Scott, 10 Gratt. (51 Va.) 64 
[b] “faken sick from home.”— 


Where the statute provides that a 
nuncupative will may be made at a 
place other than the habitation of the 
testator when “taken sick from 
home,” a will is valid notwithstanding 
he was very unwell when he left 
home, if afterward he was taken more 
dangerously ill and died at the place 
where the will was made. Marks v. 
Bryant, 4 Hen.&M. (14 Va.) 91. 


99. Nowlin’s Adm’r v. Scott, 10 
Gratt. (51 Va.) 64. 


1. Testamentary capacity in gen- 
eral see supra §§ 23-42. 


2. Dorsey v. Sheppard, 12 Gill & J. 
(Mad. )0 192,37 Am. D. 77; In re) Yar= 
nall’s Will, 4 Rawle (Pa.) 46, 26 Am.D. 
115; Lemann v. Bonsal, 1 Add.Eccl. 
389, 162 Reprint 137. 


Evidence required to prove testa- 
mentary capacity in nuncupative will 
see infra § 826. 
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of wills in general,? a testamentary intent is essen- 
tial to the validity of a nuneupative will,* and it is 
the rule in most. jurisdictions that there must be 
not only the intent to make a will, but also the in- 
tent to make a nuncupative will,® which intent must 
exist at the time of making such will. e 
intent to make a nuneupative will has been held to 
be lacking where the testator thought it was not law- 
‘ful to make a will verbally,’ or where it does not ap- 
pear that he thought he was making a will when mak- 
Also, under the rule in most 


ing the declaration.® 
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Testamentary 


jurisdictions, an expressed desire of a person to make 


a written will,® or verbal directions for a written 
will,?° or instructions dictated to but one person for 
the draft of a will which was not executed,'1 or a de- 


3. Testamentary intent in general| EK. 774, 167 Ga. 38. 


see supra § 225. 


4 U.S.—In re Kelby’s Will, 30 F. 
Cas.No. 18,306, 2 Hayw.&H. 149 


Cotsen bie v. Sykes, 2 Stew. 364, 
20 Am.D 


ypo—In re Askin’s Estate, 20 D.C. 


Ga.—Robinson v. Jones, 144 S.E. 
774, 167 Ga. 38; Knox vy. Richards, 
Sos. 295, 110) Ga. 5d. 


Ill.— Morgan v. Stevens, 78 Ill. 287. 
See Crean v. Hourigan, 58 I1l.App. 
137 [aff 41 N.E. 880, 158 Ill. 301]. 


Ky.—Kelly v. Kelly, 9 B.Mon. 5538. 


Md.—Hammett v. Shanks, 41 Md. 
201; WOrBeY.. v. Sheppard, 12 Gill & J. 
192, 37 Am.D. 77. 


Miss.—Lee v. Barrow, 126 So. 648, 
156 Miss. 711; Lucas v. Goff, 33 Miss. 
629; Parkinson v. Parkinson, 20 Miss. 
672; Gibson v. Gibson, 1 Miss. 364. 


Mo.—Starks vy. 291 S.W. 
132, 316 Mo. 483. 


ARS Tart elena v. Robinson, 26 N.H. 
372. 


N.J.—In re Male’s Will, 24 A. 370, 
49 N.J.Eq. 266; In re Hebden’s Will, 
20 N.J.Eq. 473. 


Pa.—In re Rutt’s Estate, 50 A. 171, 
200 Pa. 549; In re Wiley’s Hstate, 40 
A. 980, 187 Pa. 82, 67 Am.S.R. 569, 4 
Prob.Rep.Ann,. 92 [aff 6 Pa.Dist. 691, 
20 Pa.Co. 389]; In re Yarnall’s Will, 
4 Rawle 46, 26 Am.D. 115; Megary’s 
Estate, 25 Pa.Super. 243. See Bippus’s 
ee 15 Pa.Dist. 469 (recognizing 
rule). 


Tenn.—Smith v. Thurman, 2 Heisk. 
110; Hatcher v. Millard, 2 Coldw. 30. 


Va.—Winn v. Bob, 3 Leigh (30 Va.) 
140, 23 Am.D. 258. 


Wash.—Brown vy. State, 151 P. 81, 
87 Wash. 44, Ann.Cas.1917D 604. 


Wis.—Brunson v. Burnett, 2 Pinn. 
185, 1 Chandl. 136. 


Eng.—Lemann vy. Bonsall, 
Eccl. 389, 162 Reprint 137. 


[a] “Animus testandi” see Animus 
BCs Ded 2. 


[b] Inference of animus testandi 
from words of testator.—Where de- 
cedent, upon his deathbed, expressed 
a desire more than once, and to sev- 
eral different persons, that his broth- 
er’s children should have all his prop- 
erty, the animus testandi will be in- 
ferred. Mulligan v. Leonard, 46 Iowa 
692. 


Evidence required to prove testa. 
mentary intent in nuncupative will 
see infra § 826. 


5. Ga.—Robinson v. Jones, 144 S. 


Lincoln, 


1 Add. 


Miss.—Lee v. Barrow, 126 So. 648, 
156 Miss. 711; Lucas v. Goff, 33 Miss. 
629; Gibson v. Gibson, 1 Miss. 364. 


N.J.—In re Male’s Will, 24 A. 370, 
49 N.J.Eq. 266; In re Hebden’s Will, 
20 N.J.Eq. 478. 


Pa.—In re Rutt’s Estate, 50 A. 171, 
200 Pa. 549; In re Wiley’s Estate, 40 
AS O80 18%. Pa. S23. 67 eA, Saks (569), 
4 Prob.Rep.Ann, 92 [aff 6 Pa.Dist. 691, 
20 Pa.Co.. 389]; Porter’s Appeal, 10 
Pa. 254, 259; 11 Probate Rep.Annot. 
24 note; Megary’s Estate, 25 Pa. 
Super. 243. 


Va.—Winn v. Bob, 3 Leigh (30 Va.) 
140, 23 Am.D. 258. 


Wash.—Brown v. State, 151 P. 81, 
83, 87 Wash. 44, Ann.Cas.1917D 604. 


“A review of the decisions renders 
it plain that it is not only necessary 
that the deceased should intend to 
make a will, but that he should intend 
to make an oral will, as distinguished 
from a written will, before he will be 
held to have made a nuncupative 
will.” Brown v. State, supra. 


“There ought . . to be present, 
in order to constitute a nuncupative 
will, not only the animus testandi, but 
the mind and intent to nuncupate.” 
Porter’s Appeal, supra. 


Ga.—Robinson v. Jones, 144 S. 
B. S48, 167 Ga. 38. 


Miss.—Lee v. Barrow, 126 So. 648, 
156 Miss. 711; Lucas v. Goff, 33 Miss. 
629; Parkison v. Parkison, 20 Miss. 
672; Gibson v. Gibson, 1 Miss. 364. 


; N.H.—Dockum v. Robinson, 26 N.H. 
72. 


N.J.—In re Male’s Will, 24 A. 370, 
49 N.J.Eq. 266; In re Hebden’s Will, 
20 N.J.Eq. 473. 


Pa.—In re Rutt’s Estate, 50 A. 171, 
200 Pa, 549; Porter’s Appeal, 10 Pa. 
254; In re Yarnall’s Will, 4 Rawle 
46, 26 Am.D. 115. 


Pe Te a v. Thurman, 2 Heisk. 


Va.—Winn v. Bob, 3 Leigh (30 Va.) 
140, 28 Am.D. 258. 


Wash.—Brown v. State, 151 P. 81, 
87 Wash. 44, Ann.Cas.1917D 604. 


7. Ridley v. 
(Tenn.) 616. 


8. Ala.—Sykes v. Sykes, 
364, 20 Am.D. 40. 


ge se oon re Askin’s Estate, 20 D.C. 


Coleman, 1 Sneed 


2 Stew. 


Ky.—Kelly v. Kelly, 9 B.Mon.,. 553. 


Ohio.—Seever v. Seever, 2 Ohio Cir. 
Ct. 298, 1 Ohio Cir.Dec. 496 


Pa.—In re Rutt’s Hstate, 50 A. 171, 


[s§ 415-416 


fectively executed written will,1? or a disposition 
which is not testamentary in nature,** cannot be set 
up as a nuneupative will. 
taken, however, that testamentary declarations may 
be established as a nuncupative will, if the requisites 
for such a will are present, even though the testator 
intended to give such declarations the form of a writ- 
ten will, where he was prevented from the completion 
of the execution of such will according to law by an 
act of God or some other cause which was not an in- 
tention to abandon or postpone such execution.1# 


[§ 416] (8) Property Which May Pass. 
general rule that nuncupative wills pass personalty 
only, and not realty,*® unless it is provided otherwise 


The position has also been 


It is the 


aye Pa: 549; Porter’s Appeal, 10 Pa. 


de Ua v. Thurman, 2 Heisk. 


9. In re Askin’s Estate, 20 D.C. 12; 
In re Glebus’ Estate, 110 A. 80, 267 Pa. 
125; Brown v: State, 161 P. 81 VS 
Wash. 44, Ann.Cas.1917D 604. 


10. Ga.—Knox v. Richards, 35 S.E. 
295, 110 Ga. 5. 


Miss.—Donald v. Unger, 22 So. 803, 
75 Miss. 294. 


we H.—Dockum v. Robinson, 26 N.H. 


N.J.—In re Hebden’s Will, 20 N.J. 
Eq. 473. 


Tex.—Hunt v. White, 24 Tex. 643. 


1l. Kennedy v. Douglas, 66 S.E. 
216, 151 N.C: 336. 


12. Ga.—Ellington v. Dillard, 42 
Ga. 361; Stamper v. Hooks, 22 Ga. 


603, 68 Am.D. 511. 


Ill.—In re Grossman’s Estate, 51 N. 
E. 750, 175 Ill. 425, 67 Am.S.R. 219. 


Miss.—Lee v. Barrow, 126 So. 648, 
156 Miss. 711. 


N.J.—In re Male’s Will, 24 A. 370, 
49 N.J.Eq. 266; In re Hebden’s Will, 
20 N.J.Eq. 478. 


N.C.—Kennedy v. Douglas, 66 S.E: 
216, 15 N.Gy 336. 


Pa.—Porter’s Appeal, 10 Pa. 254. 


Va.—Reese v. Hawthorn, 10 Gratt. 
(51 Va.) 548. 


Wash.—Brown v. State, 151 P. 81, 
87 Wash. 44, Ann.Cas. 1917D 604. 


13. Starks y. Lincoln, 291 S.W. 132, 
316 Mo. 483. 


14. Offutt v. Offutt, 3 B.Mon. (Ky.) 
162, 38 Am.D. 183; Phoebe v. Boggess, 
1 Gratt. (42 Va.) 129, 42 Am.D. 548; 
Mason v. Dunman, 1 Munf. (15 Va.) 
456. See Reese v. Hawthorn, 10 
Gratt. (51 Va.) 548 (recognizing rule). 


Complete execution prevented by 
act of God in general see supra § 278. 


15. U.S.—In re Kelby’s Will, 30 F. 
Cas. No. 18,306, 2 Hayw.&H. 149. 


Fla.—McLeod v. Dell, 9 Fla. 451. 


Ill.— Theiner v. Speckin, 124 N.E. 
826, 290 Ill. 181. 
Iowa.—Mulligan vy. Leonard, 46 


Iowa 692. 


Ky.—Sledd’s Ex’r v. Carey, 11 B. 
Mon. 181, 52 Am.D. 570; Palmer v. 
Palmer, 2 Dana 390. 


Mich.—Campbell v. Campbell, 21 
Mich. 438. 
Miss.—Sadler v. Sadler, 60 Miss. 


251. 


For later cases, developments and changes in the law see Annotations. same title and section number. 


i? 
“a 


§§ 416-417] 
by statute.1¢ 


personalty.17 


will is wholly invalid.?° 


[§ 417] b. Execution—(1) Sufficiency of Words 
In accordance with the rule applicable to 
wills in general,?? no particular form of words need 
be used in making a nunecupative will.?? 
used by the testator showing a clear testamentary in- 


Used. 


Neb.—Maurer v. Reifschneider, 132 
Vie 197, 89 Neb. 673, Ann.Cas.1912C 


N.J.—In re Male’s Will, 24 A. 370, 
49 N.J.Eq. 266. 


N.C.—In re Garland’s Will, 76 S.E. 
486, 160 N.C. 555; Newman vy. Bost, 
29 S.H. 848, 122 N.C. 524; Smithdeal 
v. Smith, 64 N.C. 52. 


Pa.—Megary’s Estate, 25 Pa.Super. 
243. 


Tenn.—Smith y. Thurman, 2 Heisk. 
110. 


Tex.—Moffett v. Moffett, 4 S.W. 70, 
67 Tex. 642; Furrh v. Winston, 1 S.W. 
527, 66 Tex. 521; Watts v. Holland, 56 
Tex. 54; Lewis v. Aylott’s Heirs, 45 
Tex. 190; Mitchell v. Stanton, (Civ. 
App.) 139 S.W. 1033. 


Va.—Page v. Page, 2 Rob. (41 Va.) 
424. 


Wash.—Irwin v. Rogers, 157 P. 690, 
91 Wash. 284, L.R.A.1916E 1130. 


Wis.—In re Davis’ Will, 79 N.W. 


761, 108 Wis. 455. 
See also cases infra note 16. 


[a] Reason for rule.—(1) Stat- 
utes authorizing nuncupative wills 
will not be held to repeal that portion 
of the statute of frauds prohibiting 
the parol transfer of title to land 
(Maurer v. Reifschneider, 132 N.W. 
197, 89 Neb. 678, Ann.Cas.1912C 643. 
But see Plomteaux v. Solano, 176 P. 
77, 25 N.M. 24 [holding that that part 
of the statute of frauds has not been 
adopted in the jurisdiction which 
would be contradictory to a statute 
allowing verbal wills of realty]), (2) 
nor will they be construed in deroga- 
tion of the common law rule prohibit- 
ing the transfer of real estate by 
parol (Maurer v. Reifschneider, 
supra; Irwin v. Rogers, 157 P. 690, 
91 Wash. 284, L.R.A.1916E 1130), (3) 
in the absence of direct and unequivo- 
cal language so providing (Maurer v. 
Reifschneider, supra; Irwin v. Rog- 
ers, supra); (4) nor will such stat- 
utes be held to run contrary to the 
general policy of the law that all 
transfers of real estate be in writing, 
as evidenced by the conveyancing 
statutes (Moffett v. Moffett, 4 S.W. 
70, 67 Tex. 642; Lewis v. Aylott’s 
Heirs, 45 Tex. 190; Irwin v. Rogers, 
supra; In re Davis’ Will, 79 N.W. 761, 
103 Wis. 455), (5) it being presumed 
that the legislature, in authorizing 
nuncupative wills, meant to provide 
for the disposition only of that 
species of property which might be 
conveyed by verbal will at common 
law (Moffett v. Moffett, supra; Lewis 
v. Aylott’s Heirs, supra; Irwin v. 


Rogers, supra; In re Davis’ Will, 
supra). 
{[b] At common law wills of per- 


sonal property were not required to 
be in writing. Harrington v. Stees, 
82 Ill. 50, 25 Am.R. 290; Henninger’s 


If the nuncupative will covers both 
real and personal property, it will be valid as to the 
Where the amount of personalty 
which may be bequeathed by nuncupative will is lim- 
ited by statute,'® it has been held that the will is 
valid to dispose of the personalty up to the statutory 
maximum;?° but it has also been held that such a 


WILLS 


the purpose of 


tent will be sufficient.?% 
is making a nuncupative will, when asked solely for 
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Questions asked of one who 


ascertaining the testator’s desire, 


will not render the will invalid,?* and answers 
to questions as to the testator’s testamentary in- 
tentions may amount to as full a manifestation of 
testamentary purpose as a declaration in full and 


formal words;?° but when a will is made by inter- 
rogatories the court must be more upon its guard 


Any words 


Estate, 30 Pa.Dist. 413; Ex p. Turner, 
24 S.C. 211; Gould v. Safford’s Es- 
tate, 39 Vt. 498. 


[ec] Rents and profits of real es- 
tate.—Where the rents, issues, and 
profits of real estate are treated as 
real estate, by statute or otherwise, 
they cannot pass by nuncupative will. 
Page v. Page, 2 Rob. (41 Va.) 424; 
In re Davis’ Will, 79 N.W. 761, 103 
Wis. 455. 


[d] Buildings constructed on land 
within the right of way of a railway, 
with its permission, the fee being in 
someone else, are not chattels so as 
to pass by a nuncupative will. Furrh 
v. Winston, 1 S.W. 527, 66 Tex. 521. 


[e] Interpretation of statute.— 
The word “‘estate” in Rev. Code c 119 § 
11 with regard to nuncupative wills 
cannot have the effect of embracing 
eines Smithdeal v. Smith, 64 N.C. 


16. See statutory provisions; 
cases infra this note. 


fa] In New Mexico it has been 
held in construing the statutes, that 
such part of the statute of frauds as 
would be contradictory to an early 
statute (L. [1851-1852] p 352) allow- 
ing verbal wills of both realty and 
personalty, has not been adopted in 
the jurisdiction, and that therefore 
the statutory law of the siate author- 
izes the disposition of real estate by 
nuncupative’ will. Plomteaux  v. 
Solano, 176 P. 77, 25 N.M. 24. 


[b] In Ohio (1) under a statute of 
1824, a nuncupative will was sufficient 
to pass the title to land (Ashworth 
v. Carleton, 12 Ohio St. 381; Gillis’ 
Lessee v. Weller, 10 Ohio 462); (2) 
but since a statute of 1831 expressly 
restricting nuncupative wills to per- 
sonalty, such wills are held to pass 
personalty only (Gillis’ Lessee v. Wel- 
ler, supra; Williams v. Pope, Wright 
406; Skinner, Adm’r v. Blackburn, 4 
Ohio Cir.Ct. 324). 


and 


17. Fla.—McLeod vy. Dell, 9 Fla. 
451. 

Iowa.—Mulligan v. Leonard, 46 
Towa 692. 


Miss.—Caffey v. Tindall, 56 So. 177, 


99 Miss. 851; Sadler v. Sadler, 60 
Miss. 251. 

Ohio.—Parsons v. Wass, 16 Ohio 
Cir.Ct.N.S. 404; Skinner, Adm’r vy. 


Blackburn, 4 Ohio Cir.Ct. 324. 


Wis.—In re Davis’ Will, 79 
761, 103 Wis. 455. 


18. See statutory provisions. 
19. Brown v. U. S., 65 F.(2d) 65. 


[a] In Iowa (1) prior to the en- 
actment of Code (1927) § 11850, pro- 
viding that ‘personal property to the 
value of three hundred dollars may 
be bequeathed by a verbal will wit- 
nessed by two competent persons, but 
if such bequest is of greater value, it 


N.W. 


against importunity, more jealous of capacity, and 
more strict in requiring proof of spontaneity and vo- 
lition, than it would be in an ordinary ease,?° and it 
has been held that where the words were drawn from 
the testator by a person interested to establish them 


shall be valid only to that extent,” 
and under an earlier statute (Code 
[1873] § 2324), providing that ‘“per- 
sonal property to the value of three 
hundred dollars may be bequeathed 
by a verbal will, if witnessed by two 
competent witnesses,” it was held by 
an early case that a nuncupative will 
attempting to bequeath a promissory 
note of greater value than the amount 
allowed by statute, was wholly in- 
valid. Stricker v. Oldenburgh, 39 
Iowa 653. (2) But a later case, de- 
cided under the same statute, and 
which neither cited nor expressly 
overruled the earlier case, held that 
a nuncupative will attempting to pass 
realty and personalty in excess of the 
statutory amount would be held valid 
as to the personalty up to the limit 
imposed by the statute. Mulligan v. 
Leonard, 46 Iowa 692. 


20. Erwin v. Hamner, 27 Ala. 296. 


[a] Testator’s ignorance or mis- 
take of law.—A will which is void, 
because within a statutory prohibi- 
tion against nuncupative wills dis- 
posing of personal property of a 
greater value than five hundred dol- 
lars, cannot be given validity on the 
ground of the testator’s ignorance or 
mistake as to a change made in the 


See Erwin v. Hamner, 27 Ala. 
21. Form and contents of wills in 


general see supra §§ 259-272. 
22. Weir v. Chidester, 63 Ill. 453. 


He Ill.— Weir v. Chidester, 63 Ill. 


Me.—Parsons v. Parsons, 2 Me. 298. 


Miss.—Burch v._ Stovall, 27 Miss. 
rag Parkison vy. Parkison, 20 Miss. 
72. 


Ohio.—Kellner vy. Hagood, 177 N.E. 
637, 39 Ohio App. 351. 


S.C.—Ex p. Turner, 24 S.C. 211. 


[a] Rule applied.—(1) When the 
testator, a short time before his 
death, was asked to whom he wished 
to leave his property, and he imme- 
diately replied, “to my wife; that is 
agreed upon,” the words were held 
sufficient. Parsons vy. Parsons, 2 Me. 
298. (2) The words ‘give, will and 
bequeath,” are sufficient. Burch v. 
Stovall, 27 Miss. 725. 


24 In re Snelling’s Estate, 213 P. 
641, 113 Kan. 151; Dorsey v. Shep- 
pard, 12 Gill & J. (Md.) 192, 37 Am.D. 
77; Green v. Skipworth, 1 Phillim. 
53, 161 Reprint 912. 


25. Harrington v. Stees, 82 Ill. 50, 
25 Am.R. 290; Smith v. Smith, 63 N.C. 
637; Green v. Skipworth, 1 Phillim. 
538, 161 Reprint 912. 


26. Dorsey v. Sheppard, 12 Gill & 
J. (Md.) 192, 37 Am.D. 77; Andrews 
v. Andrews, 48 Miss. 220; Green v. 


Pubes 1 Phillim. 58, 161 Reprint 
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as a will,?7 or where the words spoken in reply were 
incoherent or without meaning,*® or where no verbal 
reply was actually given,”® there is not a valid nun- 
The words used must possess finality, 
and if it appears from the language used that further 
dispositions of portions of the testator’s property 
were contemplated there is not a valid nuncupative 


cupative will. 


will.?° 


[§ 418] (2) Publication and Request to Witness- 

The testator must in some form declare his 
Although the contrary has 
been held in the absence of an express statutory re- 
quirement,?? the publication must be made to all the 
required number of witnesses at the same time.*? 
is the rule in most jurisdictions that the testator 
must also request the persons present or some of 


es. 
words to be his will.? 


27. Brown v. Brown, 6 N.C. 350. 
28. Biddle v. Biddle, 36 Md. 630. 


29. Kelly v. Kelly, 9 B.Mon. (Ky.) 
553. 


{a] TIllustration.—Where a_ pistol 
shot had fractured the jaw of deceas- 
ed, and had destroyed a portion of his 
tongue, so that he was unable to 
speak, the fact that he nodded his 
head in answer to questions as to 
whom he desired to have his property 
was held insufficient to establish a 
nuncupative will. Kelly v. Kelly, 9 
B.Mon. (Ky.) 553. 


30. Morgan vy. Stevens, 78 Ill. 287. 


31. Bundrick vy. Haygood, 11 S.E. 
423, 106 N.C. 468. See also cases in- 
fra notes 32-34. 


32. Portwood v. Hunter, 6 B.Mon. 
(Ky.) 538. 

83. Wester v. Wester, 50 N.C. 95; 
Tally ov. Butterworth, 10 £Yerg. 
(Tenn.) 501. 


34. D.C.—In re Askin’s Estate, 20 
DKON 35 


Ga.—Jones v. Robinson, 151 S.E. 8, 
169 Ga. 485 [cit Cyc]; Robinson v. 
Jones, 144 S.E. 774, 167 Ga. 38; Scales 
v. Thornton, 44 S.E. 857, 118 Ga. 93; 
Smith v. Salter, 41 S.H. 621, 115 Ga. 


286; Sampson vy. Browning, 22 Ga. 
293. 
Ill.—In re Grossman’s Estate, 51 


N.E. 750, 175 Ill. 425, 67 Am.S.R. 219; 
Morgan y. Stevens, 78 Ill. 287; Arnett 
v. Arnett, 27 Ill. 247, 81 Am.D. 227. 


Iowa.—-Mulligan y. Leonard, 46 


Iowa 692. 

Kan.—Baird v. Baird, 79 P. 163, 70 
Kan. 564, 68 L.R.A. 627, 3 Ann.Cas. 
312, 10 Prob.Rep.Ann. 401. 


Ky.-—Kelly v. Kelly, 9 B.Mon. 553. 


Md.—Hammett v. Shanks, 41 Md. 
201; Biddle v. Biddle, 36 Md. 630. 


Miss.—Andrews vy. Andrews, 48 
Miss. 220; Garner v. Lansford, 20 
Miss. 558. 


Neb.—Godfrey v. Smith, 103 N.W. 


450, 73 Neb. 756, 10 Ann.Cas, 1128, 11] 


Prob.Rep.Ann. 1 


N.H.—Dockum y. Robinson, 
372. 

N.J.—Male’s Will, 24 A. 370, 49 N. 
J.Eq. 266; In re Hebden’s Will, 20 N. 
J.Eq. 473. 


N.C.—Kennedy v. Douglas, 66 S.E. 
216, 151 N.C. 336; Bundrick v. Hay- 
good, 11 act 423, 106 N.C. 468. 


Ohio.—Kellner v. Hagood, 177 N.E. 
637, 39 Ohio App. 351; Seever v. Seev- 
er, 2 Ohio Cir.Ct. 298, 1 Ohio Cir.Dec. 


26 N. 
Jal, 
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[§§ 417-418 


them to bear witness that it is his will,** but the po- 
sition has also been taken that the testator need not 
call upon witnesses to bear witness to his will.*® 
Where the calling upon persons to bear witness is re- 
quired, compliance with this requirement is essential 
to the validity of the will.*° 
need not be in any particular form or in the lan- 
guage of the statute.°7 


However, the request 


Any form of expression, 


however imperfectly uttered, so that it conveys to 


regard.?® 
It 


496. 


ae s Estate, 50 A. 171, 
200 Pa. 549; In re Wiley’s Estate, 40 
A OSOS 1S (PanrO2.600 1 Alm Sk 25 OO me 
Prob.Rep.Ann. 92 [aff 6 Pa.Dist. 691, 
20 Pa.Co. 389]; Taylor’s Appeal, 47 
Pa. 31; In re Yarnall’s Will, 4 Rawle 
46; Matter of Meisenhelter’s Will, 15 
Phila. 651. 


Tenn.—Smith vy. Thurman, 2 Heisk. 
110; Tally v. Butterworth, 10 Yerg. 
501; Baker v. Dodson, 4 Humphr. 342, 
40 Am.D. 650. 


Va.—Winn v. Bob, 3 Leigh (30 
Va.) 140, 23 Am-.D. 258. 


Wis.—Owens’ Appeal, 37 Wis. 
Dawson’s Appeal, 23 Wis. 69. 


En 
194, 161 ‘Reprint: 1117: Bennett iv. 
Jackson, 2 Phillim. 190, 161 Reprint 
1116. 


“Tt is not enough that the words of 
the will alone should be spoken in the 
presence of those who might bear 
witness to it, but the testator must 
also use some words indicating his 
desire or wish that those present, or 
some of them, should bear witness 
that such was his will.’”’ Arnett v. 
Arnett, 27 Tll. 247, 249, 81 Am.D. 227. 


[a] “Rogatio testium” 54 C.J. p 
1100. 


Necessity for request to witnesses 
arent will in general see supra § 
336. 


68; 


Aa Mulligan v. Leonard, 46 Iowa 


36. See cases supra note 34. 


Necessity for proof of rogatio tes- 
tium see infra § 826. 

37. Ga.—Jones v. Robinson, 151 
S.E. 8, 169 Ga. 485 [cit Cyc]. 

Ill.— Harrington y. Stees, 82 Ill. 50, 
25 Am.R. 290; In re Grossman’s Es- 
tate, 75 Tll.App. 224; Bradford v. 
Clower, 60 Ill.App. 55. 

Kan.—Baird v. Baird, 79 P. 163, 70 
Kan. 564, 68 L.R.A. 627, 3 Ann.Cas. 
312, 10 Prob.Rep.Ann, 401. 

Ky.—Kelly v. Kelly, 9 B.Mon. 558. 

Me.—Parsons v. Parsons, 2 Me. 298. 


esti v. Stovall, 27 Miss. 


N.J.—In re Hebden’s Will, 20 N.J. 
Eq. 473. 


N.C.—Smith v. Smith, 63 N.C. 637; 
Haden v. Bradshaw, 60 N.C. 259. 


Ohio.—Kellner v. Hagood, 177 N.E. 
637, 39 OhioApp. 351 [cit Cyc]. 


Tenn.—Ridley vy. Coleman, 1 Sneed 
616; Gwin v. Wright, 8 Humphr. 639; 


the mind of those to whom it is addressed the idea 
that he desires them or some of them to bear wit- 
ness to the disposition he is making of his property 
will be deemed a compliance with the statute in that 
It is held under some statutes that the 
request need not be directed to all the witnesses nec- 
essary to attest the will, but that a request to one 
in the hearing of all will suffige.°° 


Under other stat- 


Baker v. Dodson, 4 Humphr. 342, 40 
Am.D. 650. 


388. Ga.—Jones v. Robinson, 151 S. 
E. 8, 169 Ga. 485 [cit Cyc]. 


Ill.—Weir v. Chidester, 63 Ill. 453; 
ane tt v. Arnett, 27 Ill. 247, 81 Am.D. 


Kan.—In re Snelling’s Estate, 213 
P. 641, 113 Kan. 151. 


Ky.—Hare vy. Bryant, 2 Ky.Dec. 270. 


Ohio.—Kellner v. Hagood, 177 N.E. 
637, 39 Ohio App. 351 [cit Cyc]. 


ie ee v. Millard, 2 Coldw. 


[a] Rule applied.—‘‘Will you be 
present?” asked by a testator of his 
physician just before declaring his 
will, is aS much a designation of the 
physician as a witness at the time of 
the testamentary statement as if the 
testator had solemnly pronounced 
some such formula as “TI particularly 
call upon you to bear witness to my 
testamentary disposition of my per- 
sonal property.” Kellner vy. Hagood, 
177 _N.E. 687, 39 Ohio App. 351 [eit 
Cyc]. 


3S. Jones v. Robinson, 151 S.E. 8, 
169 Gare 485_ [cit Cy.cis\ | Smatthwaave 
Salter, 41 S.E. 621, 115 Ga. 286; Parki- 
son v. Parkison, 20 Miss. 672; Seever 
v. Seever, 2 Ohio CieCt: 298, 1 Ohio 
Cir.Dec. 496. See Tally v. Butter- 
worth, 10 Yerg. (Tenn.) 501 (recog- 
nizing rule). But see Baker vy. Dod- 
son, 4 Humphr. (Tenn.) 342, 40 Am. 
D. 650 (where the court said that it 
might not be necessary for all the 
witnesses to hear and prove the ropa- 
tio testium). 


[a] In North Carolina (1) under 
a statute providing that nuncupative 
wills must be admitted to probate 
only on the oath of at least two credi- 
ble witnesses present at the making 
thereof, ‘‘who state that they were 
specially required to bear witness 
thereto by the testator himself,’ the 
rule is established that only some of 
the witnesses present at the making 
of the nuncupative will shall be ‘“‘spe- 
cially required to bear witness” to it 
(In re Garland’s Will, 76 S.E. 486, 160 
N.C. 555; Long v. Foust, 13 S.E. 889, 
109 N.C. 114; Bundrick v. Haygood, 
11. S.E. 423, 106 N.C. 468; Smith v. 
Smith, 63 N.C. 637; Haden v. Brad- 
shaw, 60 N.C. 259; Brown v. Brown, 
6 N.C. 350), (2) the chject of the re- 
quirement of the statute being said 
to be that it may be known with cer- 
tainty that the testator was making 
his will, and that the witnesses, by 
having ‘their attention drawn to it, 
may understand and be able to recol- 
lect what the will was, and this ob- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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utes the request must be directed to all the witness- 
es.4° It has been held that the request must be made 
by the testator himself, and not by some one for 
him,*? and that the request is insufficient if made in 
answer to a question, where the testator’s intent to 
execute a formal testamentary act is not clearly 
shown.*? It is not necessary that the testator call 
upon the witnesses by name.*® 


[§ 419] (8) Number of Witnesses. The number 
of witnesses requisite to the validity of a nuncupa- 
tive will is a matter of statutory regulation,** and, 
in accordance with the rule applicable to wills in 
general,*® such a will is invalid unless the number 
of witnesses designated by the statute is present 
when the will is made.*® It has been held that the 
requisite number of witnesses must be present at 
the same time, and that it is not sufficient for the 
testator to declare his will first in the presence of 
one witness, and afterward in the presence of anoth- 
er;*’ on the other hand, a contrary conclusion was 
reached under a statute merely requiring proof of 
the will by two witnesses.** 


[§ 420] (4) Competency of Witnesses.*® It is 
essential to the validity of a nuncupative will that it 


ject is, in the estimation of the law, 
accomplished, when the attention of | Tex. 190; 
any one of the witnesses is called to} 120. 

the transaction (In re Garland’s Will, 51 
Supra; Haden v. Bradshaw, supra). a 
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Tex.—Lewis v. Aylott’s 


Godfrey v. Smith, 103 N.W. 450, 
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be proved by competent disinterested witnesses.” 
A nunecupative will is invalid where any of the nec- 
essary witnesses are legatees under the will,°! unless 
it is provided otherwise by statute.°? It has also 
been held that the husband of a legatee,°* or a per- 
son named as executor in the will,®4 is not a compe- 
tent witness to the will. In accordance with the rules 
governing competency of witnesses in general,°®® it 
is held that the witnesses to a nuncupative will must 
be competent at the time of execution of the will, 
and if not competent at that time they cannot be- 
come so thereafter;**® but it has also been held in 
some jurisdictions that a witness who is also a lega- 
tee may become competent by renouncing or releas- 
ing his interest under the will,°? but not by assigning 
it to another.®8 


[§ 421] (5) Naming of Executor. In accordance 
with the rule applicable to wills in general,®® it is 
not essential to the validity of a nunecupative will 
that it should name an executor.®° 


[§ 422] (6) Reduction to Writing. Under the 
English statute of frauds relating to nuncupative 
wills, which has been held to be law in some Ameri- 
can jurisdictions,®! or under statutes in other juris- 


Heirs, 45|J. (Md.) 208; Mathews v. Marchant, 
Jones v. Norton, 10 Tex./]20 N.C. 33. See Haus v. Palmer, 21 
Pa. 296; Lewis v. Aylott’s Heirs, 45 
mie) 190 (both cases recognizing 
rule 


40. Dockum vy. Robinson, 26 N.H. 
372: In re Yarnall’s Will, 4 Rawle 
(Pa.) 46, 26 Am.D. 115; Dawson’s Ap- 
peal, 23 Wis. 69. 

41. Parsons v. Miller, 2 
194, 161 Reprint 1117. 


42. In re Male’s Will, 24 A. 370, 49 
N.J.Eq. 266. 


43. Weir v. Chidester, 63 Ill. 453; 
Ties v. Foust, 13 S.E. 889, 109 N.C. 
114. 


44. See statutory provisions. 
45. WNumber of witnesses: 


Required to prove nuncupative will 
on probate see infra § 826. 

Requisite to validity of will in gen- 
eral see supra § 317. 


46. U.S.—In re Kelby’s Will, 30 F. 
Cas.No. 18,306, 2 Hayw.&H. 149. 


Miss.—Gibson y. Gibson, 1 Miss. 
4. 


Phillim. 


N.H.—Dockum y. Robinson, 26 N. 
si2: 


N.C.—Wester v. Wester, 50 N.C. 95. 


Ohio.—Vrooman v. Powers, 24 N.E. 
267, 47 Ohio St. 191, 8 L.R.A. 39. 


Pa.—Haus v. Palmer, 21 Pa. 296. 


Wash.—In re Brown’s Estate, 172 
P. 247, 101 Wash. 314. 

47. In re Yarnall’s Will, 4 Rawle 
(Pa.) 46. 

48. Portwood v. Hunter, 6 B.Mon. 
(Ky.) 538. 


49. Competency of witnesses - in 
general see supra §§ 318-335. 


50. ae vy. Brayfield, 3 
Harr.&J. 20 


N.H.—Dockum v. Robinson, 26 N.H. 
372. 


Ohio.—Vrooman v. Powers, 24 N.E. 
267, 47 Ohio St. 191, 8 L.R.A. 39; Par- 
sons v. Wass, 16 Ohio Cir.Ct.N.S. 404. 


Pa.—Haus v. Palmer, 21 Pa. 296. 
[68 C. J.—36] 


73 Neb. 756, 10 Ann.Cas. 1128, 11 Prob. 


Rep.Ann. 1; Dockum vy. Robinson, 26 
N.H. 372; Vrooman v. Powers, 24 N. 
B20 4 te ORO s be Os 28) LAN 89 


Lewis v. Aylott’s Heirs, 45 Tex. 190. 


[a] Attempted devise of realty to 
witness.—(1) Where it is attempted 
to devise realty by nuncupative will 
to a witness to the will, since the wit- 
ness as a matter of law had no actual 
beneficial interest under the will, the 
law providing that only personalty 
shall pass under a verbal will, the 
witness may be disinterested, it being 
presumed that he knew the law and 
that the will was ineffectual to benefit 
him. Parsons v. Wass, 16 Ohio Cir. 
Ct.N.S. 404. (2) Property which may 
pass by nuncupative will in general 
see supra § 416. 


52. See statutory provisions; and 


cases infra this note. 


{a] In Georgia, under a statute re- 
moving interest as a disqualification 
of witnesses to a will, it has been held 
that a legatee is competent to testify 
as to the making of a nuncupative 
will, and is also entitled to his legacy 
under the will. Smith v. Crotty, 38 
S.E. 110, 112 Ga. 905. 


{b] Statutes providing that a gift 
by will to witness shali be void and 
that the witness shall be competent, 
have been held not to apply to nun- 
cupative wills. Smith v. Crotty, 38 
Suir allt, ab bos ei OSS “Wo stoxoraetelar aie 
Powers, 24 N.E. 267, 47 Ohio St. 191, 
Smee Anos 


53. Jones v. Norton, 10 Tex. 120. 
54, Watts v. Holland, 56 Tex. 54. 
55. Competency of witnesses in 


general see supra §§ 318-3835. 


56. Vrooman v. Powers, 24 N.E. 
260. 41 Ohio Sta LOI se GRAS! 3.9: 


Time at which competency of wit- 
nesses must exist in general see supra 
§ 321. 


57. Brayfield v. Brayfield, 3 Harr.& 


Effect of release of claim by devisee 
cr legatee who is also witness to will 
in general see supra § 324. 


58. Haus v. Palmer, 21 Pa. 296. 


59. Effect of failure to appoint 
executor on validity of will in gen- 
eral see supra § 232. 


- 60. Prince v. Hazleton, 20 Johns. 
(N.Y.) 502, 11 Am.D. 307; In re Hay- 
good’s Will, 8 S.E. 222, 101 N.C. 574. 
See also Hubbard v. Hubbard, 8 N.Y. 
196, Seld.Notes 89 [aff 12 Barb. 148] 
(applying general rule to case of 
mariner’s will). 


61. In re Askin’s Estate, 20 D.C. 
12. See also cases infra this note. 


[a] English statute of frauds.— 
“And be it further enacted, That after 
six Months passed after the speaking 
of the pretended Testamentary 
Words, no Testimony shall be re- 
ceived to prove any Will Nuncupative, 
except the said Testimony, or the Sub- 
stance thereof, were committed to 
Writing within six Days after the 
making of the said Will” 29 Car, Tive 
3 $2.05 


[b] In Georgia (1) although it was 
formerly held that the English statute 
of frauds relating to mnuncupative 
wills (29 Car. Il ec 3 § 20) was in effect 
in the jurisdiction (Felker v. Taylor, 
134 S.H. 52, 162 Ga. 483; Newman v. 
Colbert, 13 Ga. 38), (2) and that this 
statute remained in effect together 
with Civ. Code (1910) § 3926, pro- 
viding that the substance of the tes- 
tamentary dispositions of a nuncupa- 
tive will must be reduced to writing 
within thirty days after the speaking 
of the same (Felker v. Taylor, supra), 
(3) these decisions have been express- 
ly overruled by a later case estah- 
lishing the rule that the English stat- 
ute was repealed and superseded by 
the adoption of Code (1861) § 2447 et 
seq (Civ. Code [1910] § 3925 et seq) 
(Robinson v. Jones, 144 S.E. 774, 167 
Ga. 38). 
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dictions which have closely followed the provisions 
of the English statute,*? it is held that a nuneupative 
will is not valid if not reduced to writing within the 
time specified by the statute after the making of the 
will, unless it is proved on probate within the period 
specified by the statute;®* but it need not be so re- 
duced to writing if probated within such specified 
time.°* It has been held that the nuncupative will 
as reduced to writing must be shown to, and approv- 
ed by, each of the attesting witnesses within the pe- 
riod prescribed by statute for the reduction to writ- 
ing,®® but the position has also been taken that it is 
sufficient for the writing to be made by, or examined 
and approved by, one of the witnesses within the 
period prescribed by the statute for the reduction to 
writing, if all the witnesses concur in the accuracy 
of the writing at the hearing on probate.®® The 
words reduced to writing must be substantially the 
same as those spoken by the testator,®* and the writ- 
ing must show that all the requisites for the validity 
of a nuncupative will have been complied with;°* 
but it has been held, in construing a statute, that only 
the nuneupative will itself, and not the prerequisites 
required for its validity, need be reduced to writing 
within the period prescribed by the statute for the 
reduction to writing.°® However, under a statute 
providing absolutely that the testamentary disposi- 
tions of a nuncupative will must be reduced to writ- 
ing within a specified time after the making thereof, 
it has been held that the will is invalid unless the 
requisites for the validity of such will have also been 
reduced to writing within such time.’?®° It has been 
held that the reduction to writing is completed with 
the testamentary statement and the signatures of 
the witnesses,’' and an attestation clause is mere sur- 


62. See statutory provisions. 75. 


63. Webb’s Heirs v. Webb, 7 T.B. 76. 
Mon. (Ky.) 626; Bolles v. Harris, 34 77 
Ohio St. 38; Taylor’s Appeal, 47 Pa. 7 
31; Martinez v. De Martinez, 48 S.W. 
532, 19 Tex.Civ.App. 661. 78. 


64. Johnston v. Glasscock, 2 Ala. 79. 


Bordelon’s 


WILLS | 


See statutory provisions. 
See cases infra §§ 424, 425. 


Heirs v. 
Heirs, 11 La.Ann. 676. 


See infra § 424. 
See infra § 425. 


[§§ 422-494 


plusage.7*, Where a distinct and independent part 
of the nuncupative will has been omitted from the 
writing, such omission has been held not to vitiate 
the remainder of the will.*3 


[§ 423] 2. Nuncupative Wills in Louisiana’+—a, 
In General. Since in Louisiana all wills are requir- 
ed by statute to be in writing,’® the nuncupative will 
in that state has no similarity to other nuncupative 
or oral wills.7° The term “nuncupative” as applied 
to wills in Louisiana has been said to contemplate a 
declaration by the testator of his testamentary in- 
tentions, which must be reduced to writing either by 
the testator himself, or, at his dictation, by another 
acting as his amanuensis.77 Nuncupative wills in 
Louisiana may be made by public act*® or by act un- 
der private signature.’® 


[§ 424] b. By Public Act. A nuncupative testa- 
ment by public act is full proof of itself,*° and the 
advantage of this form of testament is conferred 
solely on the condition that, as to the manner of its 
confection, the instrument shall rigidly conform to 
the particular requirements of the law upon that sub- 
ject, and such conformity is of the very essence of 
the instrument and distinguishes it from other tes- 
taments which are not full proof of themselves.’ 
A nuneupative testament by public act must bear up- 
on its face the evidence that all the formalities req- 
uisite to its validity have been observed.*? In the 
execution of a nuneupative will by publi¢ act, the 
formalities provided by statute as requisites to the 
validity of such a will, as to the reception of the will 
by a notary public in the presence of a specified num- 
ber of witnesses,®* the dictation of the instrument 


of execution.—(1) Under a statutory 
provision that a nuncupative testa- 
ment by public act must be received 
by a notary public in the presence of 
three witnesses residing in the place 
where the will is executed, or of five 
nonresident witnesses, it has been 
held that three witnesses who are 


Baron’s 


218; George v. Greer, 53 Miss. 495; * : nonresidents of the parish where the 
Walker v. Fields, (Commn.App.) 247 a eheT ee Bee EE be Lit will is ‘executed are _ insufficient. 
S.W. 272 [rev (Civ.App.) 221 S.W.| 6 La. 80: Falkner v. Friend, 1 Rob.| Weick v. Henne, 5 So. 528, 41 La.Ann. 
632]; Marks v. Bryant, 4 Hen.&M. (14| (ja) 48. See Clark v. Hammerle, 27| 1153; Sterlin’s Ex’r vy. Gros, 5 La. 
Va.) 91. Mo. 55 (recognizing rule). ; 100. (2) SESE such statute, a Mee 

; 4 ; : : ness is qualified to sign a nuncupative, 
ee Welling v. Owings, 9 Gill (Md.) 81. \Bihm v. Bihm, 80 So. 328, 144] will by public act as a resident of the 

. La. 260. place where the will is executed, 


66. Walker y. Fields, (Tex.Commn. 
App.) 247 S.W. 272 [rev (Civ.App.) 


Cross references: 


where he has no home other than that 
of his mother, who resides at the place 


221 S.W. 632]. 


67. Bolles v. Harris, 34 Ohio St. 
38; Taylor’s Appeal, 47 Pa. 31. 


68. In re Askin’s Estate, 20) DC. 
12; Taylor’s Appeal, 47 Pa. 31. 


69. Welling v. Owings, 9 Gill (Md.) 
67. 


70. Felker v. Taylor, 134 S.E. 52, 
162 Ga. 433. 


71. Kellner v. Hagood, 
637, 39 Ohio App. 351. 

72, Kellner v. Hagood, supra. 

73. Marks v. Bryant, 4 Hen.&M. 
(14 Va.) 91. 


Weight and sufficiency of evidence 
in probate of nuncupative will in 
Louisiana see infra § 827. 


74, Holographic wills in Louisiana 
see supra §§ 396-407. 


Mystic wills in Louisiana see supra 
§ 408 


177 _‘(N.E. 


Holographic wills in Louisiana see 


supra §§ 396-407. 
Mystic wills in Louisiana see supra 
§ 408. 


Nuncupative will under private sig- 
nature in Louisiana see infra § 425. 


82. Graves v. Graves, 10 La.Ann. 
212; Falkner v. Friend, 1 Rob. (La.) 
4.8, See also infra text and note 
96. 

[a] Where requisite formalities 
have not been observed.—Where it 
appears from the face of a nuncupa- 
tive will by public act that the 
formalities requisite to its validity 
have been observed in its execution, 
evidence has been held to be admissi- 
ble to show that such formalities have 
not actually been observed, and that 
the will is therefore invalid. Mouton 
v. Cameau’s Heirs, 5 La.Ann. 565. 


83. See statutory provisions; 
cases infra this note. 


[a] Residence of witness at place 


and 


of execution. Succession of Rou- 
quette, 108 So. 319, 161 La. 155. (3) 
A witness has been held to be a resi- 
dent of the parish where the will was 
executed, where he had his home 
there, although he registered as a vot- 
er in another city, and stated in his 
will that he was a resident thereof. 
Succession of Rouquette, supra. (4) 
Under a statute providing that male 
children who have attained the age of 
sixteen years are capable of being 
witnesses to testaments, an infant 
over sixteen years of age who actual- 
ly resides in the parish where the will 
is executed is competent as one of the 
three witnesses residing in the place 
where the will is executed required 
for the validity of a nuncupative tes- 
tament by public act, although his 
parents reside in another parish. 
Oglesby v. Turner, 54 So. 400, 127 La. 
MOOS ae CB), Where there were five 
witnesses to a nuncupative will by 
public act, all of whom resided at the 
place of execution, the fact that one 


For later cases, developments and changes in the law see Annotations, same title and section number. 


by the testator,’* and the writing thereof by the no- 
tary as it is dictated,®® the reading of the will to the 
testator in the presence of the witnesses,’* the sign- 
ing of the will by the testator, or, if he does not know 
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how, or is not able to sign, the mention by the no- 


of the witnesses was incompetent will 
not invalidate the will, since three 
resident witnesses are sufficient under 


the statute. Succession of Gauth- 
reaux, 139 So. 322,173, La. 993. 

84. See statutory provisions; and 
eases infra this note. 


[a] What is sufficient dictation.— 
(1) The dictation must be by the 
testator’s voice (Succession of Theri- 
ot, 38 So. 471, 114 La. 611; Hennes- 
sey’s Heirs v. Woulfe, 22 So. 394, 49 
La.Ann. 1386), (2) and a nuncupative 
will by public act which is copied by 
the notary from a paper handed to 
him by the testator, without oral dic- 
tation, is invalid (Succession of The- 
riot, supra). (3) A nuncupative will 
by public act is invalid where at the 
time it was received the testator had 
lost the power of speech and was un- 
conscious of his surroundings. Co- 
tonio v. Guglielmo, 146 So. 11, 176 
La. 421. (4) Where the alleged tes- 
tator merely said, “Yes,” to what the 
notary suggested and wrote, and 
could not dictate anything, or sign his 
name, or declare his inability to sign, 
or state the cause which hindered 
him from signing, the document so 
written was not a valid testament. 
Succession of Gruaz, 65 So. 475, 135 
55a. 319. (5) Where the testator’s 
dispositions were given by him to his 
lawyer and by him written in a mem- 
orandum, which was read to the tes- 
tator by one of the witnesses, and by 
the testator repeated to the notary, 


there was a Sufficient dictation by 
the testator. Godden wv. Burke’s 
Ex’rs, 35 La.Ann. 160. (6) Assist- 


ance of counsel given the testator in 
selecting the words and shaping the 
phraseolegy which the testator im- 
mediately dictated to the notary does 
not invalidate the will. Landry v. 
Tomatis, 32 La.Ann. 113. (7) The no- 
tary may interrogate the testator as 
to his exact meaning if no sugges- 
tions are made which change the in- 
tentions of the testator. Succession 
of Nelson, 112 So. 298, 163 La. 458; 
Board of Control for Lepers’ Home 
of Louisiana v. Benedictine Fathers 
of Covington, 69 So. 28, 137 La. 603; 
Hennessey’s Heirs v. Woulfe, 22 So. 
394, 49 La.Ann. 1376, 2 Prob.Rep.Ann. 
156; Saux’s Succession, 16 So. 364, 46 


La.Ann. 1423; Starrs v. Mason, 32 
La.Ann. 8; Hamilton v. Hamilton, 6 
Mart.N.S. (La.) 143. (8) In making 


a nuncupative will by answers to 
questions put by the notary, less cau- 
tion in avoiding suggestiveness as to 
the answers need be exercised in in- 
quiring whether an executor is to 
be appointed, and whether he is to 
have seisin or give bond, than in the 
questions relating to the disposition 
of the property and who should be 
chosen as executor. Succession of 
Riebel, 65 So. 106, 185 La. 195. 


[b] Effect of failure to dictate 
will. Where a nuncupative will by 
public act is not dictated by the tes- 
tator as required by statute, the will 
is invalid. Mouton v. Cameau’s 
Heirs, 5 La.Ann. 565. 


[c] Evidence as to dictation.—A 
contention that the testator did not 
dictate the will because he did not 
sufficiently understand English to be 
able to do it will not be sustained 
where the evidence as to her suffi- 
cient understanding of English is 
conflicting. Landry v. Tomatis, 32 
La.Ann. 113. 


85. See statutory provisions; and 


cases infra this note. 


[a] What is sufficient writing.— 
(1) The testator’s declarations need 
not be taken down by the notary word 
for word; a slight variation is not 
fatal. Succession of Beattie, 112 So. 
802, 163 La. 831; Succession of Nel- 
son, 112 So. 298, 163 La. 458; Starrs 
v. Mason, 32 La.Ann. 8; Chardon’s 
Heirs v. Bongue, 9 La. 458; Hamil- 
ton v. Hamilton, 6 Mart.N.S. (lua.) 
148, 146. (2) The will must be writ- 
ten by the notary in a language which 
the testator understands. Debaillon 
v. Fuselier, 106 So. 559, 159 La. 1044 
[den cert and review 2 La.App. 178]; 
Gonzales vy. Gonzales, 13 La. 104. (3) 
The fact that the notary explains to 
the testator the meaning of such 
words as “executor” and “seisin” by 
giving their equivalents in another 
language with which the testator is 
more familiar, is not a dictation of 
the will in a different language from 
that in which it is written. Succes- 
sion of Riebel, 65 So. 106, 135 La. 195. 
(4) The notary must write the will 
with his own hand and it is not suf- 
ficient for it to be written by his clerk 
(Knight v. Smith, 3 Mart. (la.) 156) 
(5) or by some one else even though 
in the notary’s presence (Succession 
of Wilson, 148 So. 1, 177 La. 119). (6) 
A will is not invalid because written 
by the notary on a typewriter. Prud- 
homme y. Savant, 90 So. 640, 150 La. 
256. (7) The notary may write the 
will in grammatical language, when 
dictated by an uneducated person if 
the exact meaning of the testator is 
preserved. Saux’s Succession, 16 So. 
364, 46 La.Ann. 1423; Acosta v. Mar- 
rero, 16 La.Ann. 136. (8) The notary 
may make a memorandum of the dic- 
tation of the testator and write out 
the will from it, if done in the pres- 
ence of the witnesses and without 
turning aside to other matters (Suc- 
cession of Riebel, 65 So. 106, 1385 La. 
195; Segur’s Heirs v. Segur, 12 La. 
25), (9) and he may also make a 
mental note of the testator’s disposi- 
tions and then write them out as they 
were dictated to him by the testator 
(Suecession of Beattie, 112 So. 802, 
163 La. 831). 


86. See statutory provisions; 
eases infra this note. 


[a] What is sufficient reading.— 
(1) The will must be read to the tes- 
tator in a language which the testator 
understands (Debaillon v. Fuselier, 
106 So. 559, 159 La. 1044 [den cert and 
review 2 La.App. 178]), (2) since the 
testator must be able to compare what 
the notary reads to him with what 
he has dictated to the notary (Debail- 
lon v. Fuselier, supra). (3) A nun- 
cupative testament by public act is 
invalid, where it was dictated by the 
testator to the notary in French, writ- 
ten by the notary in English, and 
then read back to the testator in both 
English and French, the latter only 
of which the testator understood. 
Debaillon v. Fuselier, supra. 


87. See statutory provisions; 
eases infra this note. 


[a] Source of statement of reason 
for testator not signing.—(1) It has 
been held that a nuncupative will by 
public act is invalid where it was 
not signed by the testator, and he did 
not declare that he was unable to 
sign his name. Succession of Gruaz, 
65 So. 475, 185 La. 319. (2) In an 


and 


and 
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tary of the cause which hinders him from signing,** 
the signing of the will by the witnesses,** and the ful- 
fillment of all the necessary formalities at one time, 
without interruption, and without turning aside to 


earlier case it has also been held, 
however, that the notary need not 
recite that the testator himself de- 
clared the reason for his inability to 
sign, but that the cause which pre- 
vented the testator from signing may 
be stated by the notary without any 
declaration having proceeded from 
the testator. Stafford v. Stafford, 12 
La. 439. 


[b] Where testator affixes mark. 
—(1) Although it is held that a 
testator may sign by mark, where he 
is unable to write his name (Succes- 
sion of Rouquette, 108 So. 319, 161 
La. 155), (2) it has also been held 
that the will is void unless there is 
express mention of the testator’s dec- 
laration of his inability to sign 
(Shannon vy. Shannon, 16 La.Ann. 8), 
(3) and a statement that ‘the said 
testatrix, being illiterate, has made 
her mark,’ has been held not to be a 


‘Sufficient statement (Carroll’s Sueces- 


sion, 28 La.Ann. 388). (4) Where it 
is stated in the will that at the mo- 
ment of signing the testator declared 
he knew not how to write but affixed 
his usual mark, it is a sufficient state- 
ment that the testator declared that 
he did not sign because he did not 
know how, to comply with the statute 
(Succession of Nelson, i112 So. 298, 
163 La. 458; Duhon y. Duhon, 109 So. 
44, 161 La. 499), (5) as is also the 
statement that the testator, having 
declared he could not write, made his 
usual mark (Brand v. Baumgarden, 
4 La.Ann. 628); (6) and a statement 
hat in answer to the notary’s request 
for the signature of the testator, he 
declared that he was illiterate, and 
did not know, and never did know, 
how to write, but would make his 
mark, has been held a sufficient state- 
ment (Hennessey’s Heirs v. Woulfe, 
22 So. 394, 49 La.Ann. 1376, 2 Prob. 
Rep.Ann. 156). 


{[c] When testator’s mark unneces- 
sary.—The mark of the testator is 
unnecessary when a proper statement 
is made why he did not sign. Hen- 
nessey’s Heirs v. Woulfe, 22 So. 394, 
49 La.Ann. 1376, 2 Prob.Rep.Ann. ‘156. 


88. See statutory provisions; and 
cases infra this note. 


[a] Signing of will by but one 
witness.—(1) Under a statute pro- 
viding that a nuncupative will by 
public act must be signed by the 
witnesses or at least by one of them 
for all, if the others cannot write, it 
is held that a will signed by but one 
of the witnesses is valid only when 
none of the other witnesses could 
write (Bihm v. Bihm, 80 So. 323, 144 
La. 260); (2) but it must be another 
witness who signs for a witness who 
cannot write, and it is not sufficient 
for the notary to sign for him (Bihm‘ 
v. Bihm, supra). 


[b] Tlliterate witneeses.—The 
words “cannot write,” of the statute 
providing that the ‘testament must 
be signed by the witnesses, or at least 
by one of them for all if the others 
cannot write,’’ are not limited to per- 
sons who are prevented by physical 
infirmity from writing, but include 
persons who do not know how to sign. 
Bihm v. Bihm, 80 So. 323, 144 La. 260. 


[ec] Place of witnesses’ signatures. 
—It is not necessary that the names 
of the witnesses be inserted in any 
particular part of the will. Char- 
don’s Heirs y. Bongue, 9 La. 458. 
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other acts,°® must be strictly observed for the will 
to be valid. All the witnesses required by statute 
must be present at the dictation of the instrument,°° 
and at the writing thereof;®! and they must be able 
to hear and understand the dictation,®? and to un- 
derstand the language in which the will is written,°® 
and to hear and understand the reading of the will 
It has been held that where the 
witnesses profess to hear and understand the dicta- 


to the testator. 


89. See statutory provisions; and 


cases infra this note. 


[a] Construction of statute.—The 
statutory provision that a nuncupa- 
tive will by public act must be made 
at one time without “interruption or 
turning aside” means that the parties 
must confine themselves to the busi- 
ness of making the will until its com- 
pletion, and not confuse it with other 
and irrelevant business, but does not 
deprive the testator of his right to 
dictate his will with such amplifica- 
tion as he may see fit. Succession of 
Schlumbrecht, 70 So. 76, 138 La. 173. 


{b] What constitutes interruption 
or turning aside.—(1) It has been 
held that there is not a sufficient in- 
terruption to invalidate the _ will 
where there is a temporary cessation 
of proceedings induced by the weak- 
ness of the testator (Lawson’s Heirs 
v. Lawson’s Ex’rs, 12 La.Ann. 603), 
(2) or for the purpose cf giving him 
time ‘¢o reflect (Chardon’s Heirs v. 
Bongue, 9 La. 458), (3) or to give the 
notary time to take down the testa- 
tor’s dictation (Starrs v. Mason, 32 
La.Ann. 8), (4) or an interlineation 
of words accidentally omitted (Car- 
ter v. McManus, 15 La.Ann. 627), (5) 
or the introduction in the will of a 
clause revoking former wills (Boué 
dreau’s Succession, 10 La.Ann. 709). 
(6) But it has been held there is a 
turning aside which renders the will 
invalid when the notary, after stating 
that the act was executed by him 
in the manner required by law, stated 
that the parties dispensed with the 
certificate required by statute and 
exonerated him from all liability on 
account of nonproduction thereof. 
Dough’s Succession, 5 Rob. (La.) 503. 


[ec] Effect of failure to fulfill for- 
malities at one time.—Where all the 
formalities requisite to the validity 
of a nuncupative will by public act 
are not fulfilled at one time, without 
interruption or turning aside to other 
acts, the will is void. Richard v. 
Richard, 57 So. 286, 129 La. 967. 


90. Richard v. Richard, 57 So. 286, 
129 La. 967; Langley v. Langley, 12 
La. 114; Lawson’s Heirs v. Lawson’s 
Ex’rs, 12 La.Ann. 603; Christine v. 
Verbois, 11 La.Ann. 108; Knight v. 
Smith, 3 Mart. (La.) 156. 


[a] Temporary absence of witness 
for the purpose of getting a drink of 
water, in a passage opening upon the 
room where the act was received by 


‘the notary, will not invalidate the 
will. Lawson’s Heirs y. Lawson’s 
Hx’rs, 12 La.Ann. 603. 

91. Richard v. Richard, 57 So. 286, 
129 La. 967; Alloway v. Babineau, 8 
La.Ann. 469. 

92. Succession of Gauthreaux, 139 


So. 322, 173 La. 993; Lataprie v. Bau- 
dot, 92 So. 776, 152 La. 177; Cauvien’s 
Succession, 16 So. 309, 46 La.Ann. 
1412; Breaux vy. Gallusseaux, 14:La. 
Ann. 233, 74 Am.D. 430; Herbert’s 
Heirs y. Herbert’s Legatees, 11 La. 
361. 


[a] Understanding of language.— 
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(1) The witnesses must have suffi- 
cient understanding of the language 
in which the will is written to com- 
prehend what was said (Lataprie vy. 
isknicloe 4S Seen Woe TUNE) Sabi lS 
Breaux v. Gallusseaux, 14 lLa.Ann. 
233, 74 Am.D. 430; Herbert’s Heirs v. 
Herbert’s Legatees, 11 La. 361), (2) 
and where one of the necessary wit- 
nesses did not understand the lan- 
guage in which the will was dictated 
by the testator, the will is invalid, 
even though the dictation was trans- 
lated by another for the benefit of 
such witness, and written and read 
by the notary in a language which the 
witness understood (Lataprie v. Bau- 
dot, supra). (3) A charge that a 
witness could not understand French 
is disposed of by proof that the will 
was dictated and wholly written in 
the English language. Cauvien’s 
Succession, 16 So. 309, 46 La.Ann. 
1412. 


[b] Ability to hear.Where a 
witness to a nuncupative will by pub- 
lic act was so deaf at the trial in an 
action to contest the will that he had 
considerable difficulty in hearing and 
understanding what was said to him 
by the judge and counsel, he has been 
held to be incompetent as a witness 
to the will. Succession of Gau- 
threausz,, 1389\ So. 3225-178: Law 993: 


93. Richard vy. Richard, 57 So. 286, 
129 La. 967. See Debaillon v. Fu- 
selier, 106 So. 559, 159 La. 1044 [den 
cert and review 2 La.App. 178] (rec- 
ognizing rule). 


94. Succession of Gauthreaux, 139 
Soves22, 173i Las 993: 


95. Succession of Beattie, 112 So. 
802, 163 La. 831. 


96. Succession of Wilson, 148 So. 
1, 177 La. 119; Marqueze’s Succes- 
sion, 23 So. 106, 50 La.Ann. 66; Hen- 
nessey’s Heirs v. Woulfe, 22 So. 394, 
49 La.Ann, 1376, 2 Prob.Rep.Ann. 156; 
Monroe v. Liebman, 16 So. 734, 47 La. 
Ann. 155; Saux’s Succession, 16 So. 
364, 46 La.Ann. 1423; Vidal’s Succes- 
sion, 10 So. 414, 44 La.Ann. 41; Mil- 
ler vy. Shumaker, 7 So. 456, 42 La. 
Ann. 398; Weick v. Henne, 5 So. 528, 
41 La.Ann. 1153; Murray’s Succes- 
sion, 7 So. 126, 41 La.Ann. 1109; Voll- 
mer’s Succession, 4 So. 254, 40 La. 


Ann. 598; Dorries’ Succession, 37 La. 
Ann. 833; Carroll’s Succession, 28 La. 
Ann. 888; Rongger v. Kissinger, 26 
La.Ann. 338; Conner v. Brasher, 25 
La.Ann. 663; Wilkin’s Succession, 21 
La.Ann. 115; Devall v. Palms, 20 La. 
Ann. 202; Christine v. Verbois, 11 La. 
Ann. 108; Graves v. Graves, 10 La. 
Ann. 212; Swift v. Swift, 9 La.Ann. 
117; Nelder v. Macarty’s Ex’rs, 7 La. 


Ann. 484; Sparks’ Succession, 12 Rob. 
(La.) 35; Falkner y. Friend, 1 Rob. 
(La.) 48; Le Blanc v. Baras’ Heirs, 


16 La. 80; Verdun’s Heirs v. Verdun’s 
EXxecutors & Legatees, 15 La. 28; 
Masse’s Heirs v. Pierre, 6 Mart.N.S. 
(La.) 263. 


[a] What recitals necessary.—(1) 
The will must contain a recital that 
it was dictated by the testator (Co- 
tonio v. Guglielmo, 146 So. 11, 176 La. 
421; Bihm v. Bihm, 80 So. 323, 144 La. 
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tion, and make no request for a repetition or expla- 
nation of any of the words used, and voluntarily af- 
fix their signatures after hearing the instrument 
read as a whole, the will is sufficiently witnessed, 
even though the witnesses may not have understood 
or assimilated every word that was uttered.°° 
indispensable that the will should contain recitals by 
the notary showing that all the formalities requisite 
to its validity have been observed,°®® and no evidence 


It is 


260; Saux’s Succession, 16 So. 364, 
46 La.Ann. 1423) (2) and written by 
the notary as dictated (Succession of 
Wilson, 148 So: 1, 177 Was TL oeo- 
tonio v. Guglielmo, 146 So. 11, 176 La. 
421; Bihm v. Bihm, supra; Miller y. 
Shumaker, 7 So. 456, 42 La.Ann. 398; 
Dorries’ Succession, 37 La.Ann. 833; 
Verdun’s Heirs v. Verdun’s Executors 
& Legatees, 15 La. 28; Masse’s Heirs 
v. Pierre, 6*Mart.N.S. (La.) 263) (3) 
in the presence of the witnesses (Vi- 
dal’s Succession, 10 So. 414, 44 La. 
Ann. 41;, Conner v. Brasher, 25 La. 


Ann, 663; Wilkin’s Succession, 21 La. 
Ann, 115; Christine v. Verbois, 11 La. 
Ann. 108; Nelder v. Macarty’s Ex’rs, 


7 La.Ann. 484). (4) But it has also 
been held that the presence of the 
witnesses at the dictation may be 
inferred from other expressions in 
the will. Lawson’s Heirs v. Lawson’s 
Ex’rs, 12 La.Ann. 603. (5) It must be 
recited that the will was read to the 
testator in the presence of the wit- 
nesses (Duhon v. Duhon, 109 So. 44, 
161 La. 499; Saux’s Succession, 16 
So. 364, 46 La.Ann. 1423; Graves v. 
Graves, 10 La.Ann. 212; Sparks’ Suc- 
cession, 12 Rob. (La.) 35), (6) but it 
is immaterial by what words the 
idea is conveyed that the will was 
read to the testator in the presence 
of the witnesses (Forstall v. For- 
stall, 3 Mart.N.S. (a) 36%: (7) 
If there are only three witnesses the 
will should recite that they are resi- 
dents (Murray’s Succession, 7 So. 126, 


41 La.Ann. 1109; Vollmer’s Succes- 
sion, 4 So. 254, 40 La.Ann. 593; Le 
Blane v: Baras’: Heirs, 16) 2a.ms00 


(8) or use equivalent words showing 
residence (Marqueze’s Succession, 23 
So. 106, 50 La.Ann. 66; Del Escopal’s 
Succession, 8 So. 268, 42 La.Ann. 1086, 
9 L.R.A. 829; Rongger v. Kissinger, 
26 La.Ann, 338), (9) a mere recital 
that they are competent being insuf- 
ficient (Vollmer’s Succession, 4 So. 
254,°40 La,Ann, 593). (10) It has 
been held, however, that the irregu- 
larity of failure to insert the resi- 
dence of the witnesses is cured by the 


prescription of five years (Justus’ 
Succession, 16 So. 841, 47 La.Ann. 
3802). (11) It need not be mentioned 


in the will that the witnesses are not 
disqualified. Marqueze’s Succession, 
23 So. 106, 50 La.Ann. 66; Del Esco- 
pal’s Succession, 8 So. 268, 42 La.Ann. 
1086, 9 L.R.A. 829; Murray’s Succes- 
sion, 7 So. 126, 41 La.Ann. 1109. (12) 
It is not imperative that the will re- 
cite that it was written without in- 
terruption and turning aside to other 
acts. Saux’s Succession, 16 So. 364, 
46 La.Ann. 1423; Murray’s Succes- 
sion, 7 So. 126, 41 La.Ann. 1109; Kel- 
ler v. MeCalop; 12 Rob. ‘(Bark eess, 
Featherstone v. Robinson, 7 La. 596; 
Seghers v. Antheman, 1 Mart.N.S. 
Cae Ts (13) No recital need be 
made as to the testator’s signature 
to the will (Hennessey’s Heirs v. 
Woulfe, 22 So. 394, 49 La.Ann. 1376, 
2 Prob.Rep.Ann. 156), (14) except in 
a case where ‘the testator does not 
sign, when the provisions of the ap- 
plicable statute must be complied 
with, in order for the will to be valid 
(see supra text and note 88). (15) 
It is not necessary that the notary 
state the cause which prevents a wit- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- 
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is admissible to supply any deficiency in the instru- 
ment,®* and such recitals cannot be dispensed with 


by agreement.°* 


[§ 425] c. Under Private Signature. 
tive testament under private signature, or by private 
act, unlike such a testament by publie act,®® need not 
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the formalities requisite to its validity, since the 
compliance with such formalities may be shown by 


oral evidence.” A strict compliance with the formal- 
ities requisite to the validity of a nunecupative testa- 


A nuneupa- 


bear on its face evidence of the fulfillment of any of 


ness from signing. Bihm v. Bihm, 
80 So. 3238, 144 La. 260. 


{b] Sufficient recital—(1) It has 
been held that a recital by the notary 
in the will that “The above and fore- 
going was written by me, said notary, 
as dictated by the testator, the said 
. . . [naming testator], in the pres- 
ence and hearing of the said eames 
[naming witnesses], and then read by 
me, said notary, to the testator, in the 
presence and hearing of the said wit- 
nesses, all at one and the same time, 
and without interruption, and with- 
out turning aside to other acts. In 
witness whereof the testator signs 
his name in presence of me, said no- 
tary, and in the presence of said wit- 
nesses, and the said witnesses at the 
same time sign their names in pres- 
ence of me, said notary, and in the 
presence of the testator, and of each 
other,” is a sufficient recital to com- 
ply with the statutes. Monroe v. 
Liebman, 16 So. 734, 735, 47 La.Ann. 
155. (2) If words are used which 
taken all together show that the no- 
tary did all that the law makes es- 
sential, the will is good as to form, 
though the notary may be confused in 
his manner of expressing himself. 
Rongger y. Kissinger, 26 La.Ann. 338. 


[c] Position of recital in instru- 
ment.—(1) The recital of the com- 
pliance with all the requirements of 
the statutes in the execution of the 
will may either precede or follow the 
dispositions (Stafford v. Stafford, 12 
La. 439), (2) it not being required 
that such mention should be made in 
any particular part of the will (Du- 
casse’s Heirs v. Ducasse, 45 So. 565, 
120 La. 731; Dupuy v. Esnard, 25 So. 
534, 51 La.Ann. 797). 


97. Succession of Wilson, 148 So. 
1, 177 La. 119; Saux’s Succession, 16 
So. 364, 46 La.Ann. 1423; Vidal’s Suc- 
cession, 10 So. 414, 44 La.Ann. 41; 
Miller v. Shumaker, 7 So. 456, 42 La. 
Ann. 398; Weick v. Henne, 5 So. 528, 
41 La.Ann. 1153; Vollmer’s Succes- 
sion, 4 So. 254, 40 La.Ann. 593; Dor- 
ries’ Succession, 37 La.Ann. 833; 
Swift v. Swift, 9 La.Ann. 117; Sparks’ 
Succession, 12 Rob. (La.) 35; Falk- 
ner vy. Friend, 1 Rob. (La.) 48; Le 
Blanc v. Baras’ Heirs, 16 La. 80. 


98. Dough’s Succession, 5 Rob. 
(La.) 503. 
99. Nuncupative testament by pub- 


lic act in Louisiana see supra § 424. 


1. Succession of Guidry, 65 So. 
319, 135 La. 314; Graves v. Graves, 
10 La.Ann. 212; Sophie v. Duplessis, 
2 La.Ann. 724; Falkner v. Friend, 1 
Rob. (La.) 48. 


2. Succession of Guidry, 65 So. 
319, 135 La. 314; Graves v. Graves, 
10 La.Ann. 212; Sophie v. Duplessis, 
2 La.Ann. 724; Falkner v. Friend, 1 
Rob. (La.) 48. 


Weight and sufficiency of evidence 
in probate of nuncupative will under 
private signature in Louisiana see 
infra § 827. 


3. See statutory provisions; 
cases infra this note. 


{a] What is sufficient writing.— 
(1) Under statutory provisions that 


and 


a nuncupative will under private sig- 
nature must be written by the tes- 
tator himself or by any other per- 
son, from his dictation, or even by 
one of the witnesses, in the presence 
of the requisite number of witnesses, 
or it will suffice if, in the presence of 
the same number of witnesses, the 
testator present the paper, on which 
he has written his testament, or caus- 
ed it to be written out of their pres- 
ence, declaring to them that that pa- 
per contains his last will, it is held 
that when such a will is written by 
a person other than the testator, it 
must either be written from the tes- 
tator’s dictation, or he must have 
caused it to be written (De Barde- 
labon’s Heirs v. Averret, 11 La.Ann. 
636), (2) and the will need not be 
written in the presence of the testator 
or the witnesses, if so presented by 
the testator (Wood v. Roane, 35 La. 
Ann. 865), (3) nor need it be shown 
to have been dictated by the testator 
if written out of the presence of the 
witnesses (Pfarr v. Belmont, 1 So. 
681, 39 La.Ann. 294 [overr McCaleb v. 
Douglass, 16 La.Ann. 327]; Prender- 
gast v. Prendergast, 16 La.Ann. 219, 
79 Am.D. 375 [Loverr Bordelon’s Heirs 
v. Baron’s Heirs, 11 La.Ann. 676]; 
Succession of Marigny, 16 La.Ann. 267 
[overr Bordelon’s Heirs v. Baron’s 
Heirs, supra]). (4) A nuncupative 
will, under private signature, written 
by one who does not understand the 
language in which the will is dic- 
tated, but who receives his instruc- 
tions from the testator, through an 
interpreter, is invalid. Bordelon’s 
Heirs v. Baron’s Heirs, supra [overr 
on other grounds Succession of Ma- 
rigny, Supra; Prendergast v. Pren- 
dergast, supra], (5) Where a nun- 
eupative will under private signa- 
ture, dictated in part by the testa- 
tor, who handed to a witness for him 
to finish the copying of it, which he 
did on a gallery adjoining the room 
in which the testator was lying, the 
other witnesses being on the same 
gallery but not in communication 
with the writer, it has been held to 
have been written, as to the part not 
dictated by the testator, out of the 
presence of the witnesses. Eubanks’ 
Succession, 9 La.Ann. 147. 


4. See statutory provisions; 
cases infra this note. 


{a] Presentation of will written 
in presence of witnesses.—Under a 
statute providing that it will suffice 
if, in the presence of the requisite 
number of witnesses, the testator pre- 
sents the paper, on which he has writ- 
ten his testament, or caused it to be 
written out of their presence, declar- 
ing to them that that paper contains 
his last will, it is held that it is not 
a requisite to such presentation in 
compliance with the statute that the 
will have been written out of the 
presence of the witnesses, but that 
it may also be presented by the tes- 
tator in such manner when written 
in the presence of the witnesses. 
Succession of Guidry, 65 So. 319, 135 
La. 314; Prendergast v. Prendergast, 
16 La.Ann, 219, 79 Am.D. 575. 


[b] Sufficiency of presentation.— 
(1) While presentation to the wit- 
nesses of a nuncupative will by pri- 


and 


ment under private signature, as provided by statute, 
as to the writing of the will,’ or the presentation 
thereof by the testator,* as to the number® and com- 


vate signature which has not been 
written or dictated by the testator in 
their presence is necessary (Babin- 


eau’s Heirs v. Le Blanc, 14 La.Ann. 
729; Falkner vy. Friend, 1 Rob. (La.) 
48; Crane v. Marshal, 1 Mart.N.S. 
(a.) 577; Bouthemy v. Dreux 12 


Mart. (La.) 639), (2) there is a suffi- 
cient presentation where the testator 
after the reading of the paper de- 
clares it to be his will (Buntin v. 
Johnson, 28 La.Ann. 796), (3) or 
where the testator answers in the af- 
firmative to @ question whether the 
paper contained his last will (Pfarr v. 
Belmont, 1 So. 681, 39 La.Ann. 294 
[overr McCaleb v. Douglass, 16 La. 
Ann. 327]; Bourke v. Wilson, 38 La. 
Ann. 320), (4) and no particular for- 
mality or manual presentation is re- 
quired (Succession of Guidry, 65 So. 
319, 1385 La. 314; Pfarr v. Belmont, 
supra [overr McCaleb v. Douglass, 16 
La.Ann. 327]; Bourke v. Wilson, su- 
pra; Wood v. Roane, 35 La.Ann. 865; 
Buntin vy. Johnson, supra; Morales’ 
Succession, 16 La.Ann. 267). 


5. See statutory provisions; 
cases infra this note. 


[a] Where will executed in pres- 
ence of only five witnesses.—Under a 
statutory provision that a nuncupa- 
tive will under private signature 
must be executed in the presence of 
five witnesses residing in the place 
where the will is received, or of sev- 
en witnesses residing out of that 
place, where the will is executed in 
the presence of only five witnesses, it 
must appear from the testimony on 
probate that all of the witnesses re- 
sided in the place where the will was 
received, or that a greater number of 
witnesses could not be had. Falkner 
v. Friend, 1 Rob. (La.) 48. 


[b] Where lesser number of wit- 
nesses permissible.—(1) Under a stat- 
ute providing that in the country it 
suffices for the validity of nuncupa- 
tive testaments under private signa- 
ture, if the testament be passed in 
the presence of three witnesses re- 
siding in the place where the testa- 
ment is received, or of five witnesses 
residing out of that place, provided 
that in this case a greater number of 
witnesses cannot be had, it is held 
that such a will passed in the pres- 
ence of three witnesses when a great- 
er number could be obtained is in- 
valid. Norton v. Comstock, 92 So. 
363, 151 La. 859; Fuqua v. Dawson, 


and 


22 La.Ann. 82; Ratliff v. Ratliff, 7 
La.Ann. 117; Fruge v. La Case, 1 
Mart.N.S. (La.) 488; Werdun’s Heirs 


v. Verdun’s Executors & Legatees, 
15 La. 28; Baillio v. Innis’s Bx’rs, 
12 La. 483. (2) But it will not be 
considered that a greater number of 
witnesses could be obtained where the 
execution of the will would have been 
endangered thereby. Kilbourn v. Pen- 
nebaker, 23 La.Ann. 700; Henriette 
v. Duplessis, 3 La.Ann. 658. 


[c] Effect of insufficient number 
of witnesses.—W here a nuncupative 
will by private act is witnessed by 
less than the number of witnesses re- 
quired by the statute under the cir- 
cumstances, the will is null and void 
for want of form. Clayton v. Ricker- 
son, 107 So. 569, 160 La. 771. 
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petency® of the witnesses, and the reading” and sign- 
ing® of the will, must be observed. No formalities 
other than those prescribed by the statutes are neces- 


sary.° 


[§ 426] d. Validity of Will in Another Form. 
Under a statute providing that it suffices for the va- 
lidity of a testament that it be valid under any one 
of the forms prescribed by law, however defective 
it may be in the form under which the testator may 
have intended to make it, it is held that an instru- 
ment which is invalid as a nuneupative will by public 
act may be valid as a nuneupative will under private 
signature,’ unless it fails to comply with the for- 


6. See statutory provisions; and 


cases infra this note. 


[a] Witness who drafts will.— 
One who drafts a nuncupative will by 
private act may be a witness thereto. 
Frith v. Pearce, 29 So. 809, 105 La. 
186; Wood v. Roane, 35 La.Ann. 865. 


[b] Person who signs will for tes- 
tator, who is unable to sign, is com- 
petent to act also as a witness to the 
will. Frith v. Pearce, 29 So. 809, 105 
La. 186. 


[ec] Understanding of language.— 
(1) One who does not understand the 
language in which the will is written 
is not a competent witness (Dauter- 
ive’s Succession, 3 So. 341, 39 La.Ann. 
1092; Pardo’s Succession, 22 La.Ann. 
139), (2) and the circumstance that 
while the will was being dictated 
what was then said was translated 
to the witness will not supply the 
want of knowledge of the language of 
the will so as to render the witness 
competent (Dauterive’s Succession, 3 
So. 341, 39 La.Ann. 1092). 


7. See statutory provisions; 
cases infra this note. 


[a] What reading is sufficient.— 
(1) Under a statutory provision that 
a nuncupative testament under pri- 
vate signature must be read by the 
testator to the witnesses, or by one 
of the witnesses to the rest, in the 
presence of the testator, a will which 
was read to the testator in a language 
which he could not comprehend with- 
out the aid of an interpreter is in- 
valid. Bordelon’s Heirs vy. Baron’s 
Heirs, 11 La.Ann. 676 [overr on other 
grounds Succession of Marigny, 16 
La.Ann. 267; Prendergast v. Prender- 
gast, 16 La.Ann. 219, 79 Am.D. 375]. 
(2) Reading of the will by a scrivener 
who was not a witness will not sat- 
isfy the requirement of the statute. 
Vernon v. Vernon’s Heirs, 6 La.Ann. 
242. (3) Where a will was dictated 
by the testator to one of the witness- 
es, in the presence of all the other 
witnesses, and, after being written 
by the witness to whom it was dic- 
tated, it was read over to the testa- 
tor in the presence of all the witness- 
es, appearing to have been read twice, 
once by a witness, and again by a per- 
son who was not a witness, the read- 
ing was sufficient to comply with the 


and 


statute. Key’s Succession, 5 Rob. 
(La.) 482. 
[b] Effect of failure to read.—A 


nuncupative will under private signa- 
ture which was not read to the wit- 
nesses by the testator, nor read by 
one of the witnesses to the rest, as 
required by statute, is invalid. Hol- 
lingshead v. Sturgis, 21 La.Ann. 450. 


8. See statutory provisions; 
cases infra this note. 


[a] Where testator unable to sign. 
—(1) Under a statute providing that 
a nuncupative will under private sig- 


and 
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malities requisite for either form of wil 


[§ 427] M. Soldiers’ 
Oral Wills—a. Who May Make. 


[§§ 425-427 
].42 


or Mariners’ Wills!?—1. 
Under the provi- 


sions of applicable statutes relating to nuncupative 


nature must be signed by the testator 
if he know how or is able to sign, it 
is held that a will is valid although 
not signed by the testator, where he 
was unable to sign, and a statement 
in the will that the testator was un- 
able to sign his name on account of 
physical disability subserves all the 
requirements of the law. Frith v. 
Pearce, 29 So. 809, 105 La. 186. (2) 
An illiterate testator is not required 
to affix his mark to a nuncupative 
will by private act. Succession of 
Seals, 140 So. 476, 174 La. 275. 


{[b] Place of witnesses’ signa- 
tures.—(1) The particular part of the 
will on which the attesting witnesses 
sign their names is immaterial (Suc- 
cession of Seals, 140 So. 476, 174 La. 
275), (2) and it is not necessary that 
they sign their names in the body of 
the instrument as well as at the bot- 
tom of it (Bouthemy v. Dreux, 12 
Mart. (la.) 639). 


9. Frith v. Pearce, 29 So. 809, 105 
La. 186; Prendergast v. Prendergast, 
16 La.Ann. 219, 79 Am.D. 575; Graves 
v. Graves, 10 La.Ann. 212; Sophie v. 
Duplessis, 2 La.Ann. 724. 


[a] Rule applied.—The date and 
place of execution need not be stated 
in the will, there being nothing in 
the statutes requiring it, but it may 
be shown by evidence at the time of 


probate. Sophie v. Duplessis, 2 La. 
Ann. 724. 
10. Succession of Guidry, 65 So. 


819, 185 La. 314; Frith v. Pearce, 29 
So. 809, 105 La. 186; Morales’ Suc- 
cession, 16 La.Ann. 267; Graves v. 
Graves, 10.La.Ann. 212. See Devall 
v. Palms, 20 La.Ann. 202; Verdun’s 
Heirs v. Verdun’s Executor and Lega- 
tees, 15 La. 28 (both cases recogniz- 
ing rule). 

11. King v. Vairin, 28 La.Ann. 452. 


12. Written wills of soldiers or 
mariners see infra §§ 430, 431. 


13. See statutory provisions. 


Requisites and validity of nuncupa- 
uve wills in general see supra §§ 409- 


14, 
15. 


See statutory provisions. 


In re Evans’ Will, 188 N.W. 
774, 193 Iowa 1240; In re Miller’s 
Will, 236 N.Y¥.S. 529, 134 Misc. 671; 
In re Mallery’s Will, 217 N.Y.S. 489, 
127 Misc. 784 [aff 221 N.Y.S. 859, 220 
App.Div. 754]; In re Mason’s Will, 
200 N.Y.S. 901,.121 Misc. 142; In re 
Stein’s Will, 194 N.Y.S. 909, 119 Misc. 
9; Botsford vy. Krake, 1 Abb.Pr.N.S. 
(N.Y.) 112; Henninger’s Estate, 30 
Pa.Dist. 413; Gould y. Safford’s Hs- 
tate, 39 Vt. 498. See Williams v. 
Fitch, 18 N.Y. 546; Ex p. Thompson, 
4 Bradf.Surr. (N.Y.) 154; Matter of 
Smith’s Will, 6 Phila. (Pa.) 104 (all 
recognizing rule). 


[a] English statute of frauds.— 
“Provided always, That notwithstand- 


wills in general,!* or under statutes restricting the 
persons who may make nuneupative or oral wills to 
soldiers and seamen,!* it is generally held that a 
valid oral will can be made by any soldier in actual 
military service,!® whether he is severely wounded 
at the time of making the will,*® or is in good health, 
but in peril of death,17 or merely about to depart to 
that which he thinks is peril of death.1* Under such 
statutes, it is also generally held that oral wills may 


ing this Act, any Soldier being in ac- 
tual Military Service, or any Mariner 
or Seaman being at Sea, may dispose 
of his Moveables, Wages and Person- 
al Estate, as he or they might have 
done before the making of this Act.” 
ZINCArA ML i Cyoesieaos 


_[b] Who are “soldiers” 
diers 58 C.J. p 801. 


[ec] What amounts to “actual mili- 
tary service.’—(1) A soldier has been 
held to be in such actual military 
service as to enable him to make a 
valid oral will when in a military 
training camp (In re Mallery’s Will, 
217 N.Y.S. 489, 127 Mise. 784 [aff 221 
N.Y.S. 859, 220 App.Div. 754]), (2) or 
when embarking with his regiment 
for service overseas (In re Stein’s 
Will, 194 N.Y.S. 909, 119 Mise. 9), (3) 
or when with an army marching to-. 
ward the enemy (Botsford v. Krake, 
1jyZAbDb.PrN:sS: 2 GN.) seb 2) (4 ors 
when in a military hospital (Gould v. 
Safford’s Estate, 39 Vt. 498), (5) or 
when ill in an enemy prison camp. 
(In re Mason’s Will, 200 N.Y.S. 901, 
121 Mise. 142), (6) or when being car- 
ried mortally wounded from the field 
of battle (Henninger’s Estate, 30 Pa. 
Dist. 413). (7) But it has been held 
that such a will cannot be made by a 
soldier in good health when he is at 
home on furlough (Matter of Smith’s 
Will, 6 Phila. (Pa.) 104), (8) or when 
he has been enrolled in a volunteer 
company, but has not yet been accept- 
ed and mustered into service (Pierce 
v. Pierce, 46 Ind. 86). (9) A member 
of the marine corps has been held not 
to be in actual military service when 
stationed at an _ officers’ training 
school on shore, so that an alleged 
testamentary statement made by him 
while chatting with fellow soldiers on 
a Street cannot amount to a valid sol- 
dier’s or mariner’s oral will. In re 
McGarry’s Estate, 218 N.W. 774, 242; 
Mich. 287. 


Written wills made by soldiers in 
ocruet military service see infra § 


see Sol- 


a Henninger’s Estate, 30 Pa.Dist. 
17. In re Miller’s Will, 236 N.Y.S. 


529, 134 Misc. 671; Botsford v. Krake, 
LAD DIe RINGS ae GNeye)) Tee 


[a] Mlustration.—A soldier in an 
army moving to meet the enemy, and 
engaged in fighting almost daily, so 
that he is constantly exposed, or con- 
stantly liable to be exposed, to death, 
can make a valid oral will, even 
though he may be in good health at 
the time of making it. Botsford vy. 
Krake, 1 Abb.Pr.N.S. (N.Y.) 112. 


18. In re Mallery’s Will, 217 N.Y. 
S. 489, 492, 127 Mise. 784 [aff 221 N. 
Y.S. 859, 220 App.Div. 754]; In re 
Sa Will, 194 N.Y.S. 909, 119 

ise. 


“It is obvious that any soldier in 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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be made by mariners or seamen at sea.1® It is not 
essential to the validity of an oral will of a soldier 
in active military service, or of a mariner ‘at ‘sea, 
that it be made when the testator is in extremis,?° 
or during his last illness,?1 or even that he be ill at 
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ty.3° 


all, when the will is made,?? but the fact that the tes- 


tator was sick may show that an act, which might 
not have had testamentary meaning if done in health, 
assumed the gravity and significance of a will when 
done by one confronted with death.?3 
with the rule applicable to wills of personalty in gen- 
eral,?* it is held that a valid oral will may be made 
by a soldier or seaman who is a minor;?° but, under 
a statute providing that only persons of full age may 
make a will, it has been held that no exception will 
be made in the ease of a soldier or seaman.?® 
dier who is not in actual military service, or a mari- 
ner or seaman who is not at sea, has no greater priv- 
ileges in the making of an oral will than has any oth- 
er person in the making of a nuncupative will.?7 


actual service or a sailor at sea con- 
templates that death is imminent, and 
it is not necessary that they be ac- 
tually engaged in battle or mortally 
wounded before they can make an 
oral disposition of their property. 
Where a soldier has departed, or is 
about to depart, to that which he 
thinks is death, that is the time and 
the state of mind . . . when he may 
make his oral will.” In re Mallery’s 
Will, supra. 


19. Hubbard vy. Hubbard, 8 N.Y. 
196, Seld. 89 [aff 12 Barb. 148]; In re 
©’ Connor’s Will, 121 N.Y.S. 9038, 65 
Misc. 403, 7 Mills Surr. 319; Ex p. 
Thompson, 4 Bradf.Surr. (N.Y.) 154. 
See Williams v. Fitch, 18 N.Y. 546; 
Ray v. Wiley, 69 P. 809, 11 Okl. 720 
(both cases recognizing rule). 


fa] The term “mariner” as ap- 
plied to persons who may make oral 
wills has been held to include (1) a 
naval officer in command of a gunboat 
on the Mississippi river (Gwin’s Will, 
Tuck. Surr. (N.Y.) 44), (2) and a cook 
on board a ship (Ex parte Thompson, 
4 Bradf.Surr. (N.Y.) 154). 


{b] What is “at sea”’—(1) A 
mariner or seaman has been held to 
be “at sea’ within the meaning of the 
statutes relating to oral wills, when 
on a ship on the high seas (In re 
O’Connor’s Will, 121 N.Y.S. 903, 65 
Misc. 403, 7 Mills Surr. 319), (2) or 
ona ship lying at anchor at the mouth 
of a bay (Hubbard v. Hubbard, 8 N. 
Y. 196, Seld. Notes 89 [aff 12: Barb. 
148]), (3) but not when on a gunboat 
on the Mississippi river (Gwin’s Will, 
Tuck. Surr. (N.Y.) 44). 


Mariners, who are see Mariner 38 
COPA iy oyna be MO te 


Seamen, who are see Seamen §§ 1-3. 


Written wills made by mariners or 
seamen at sea see infra § 430. 


20. In re Mallery’s Will, 217 N.Y.S. 
489, 127 Misc. 784 [aff 221 N.Y.S. 859, 
220 App.Div. 754];> In re Mason’s 
Will, 200 N.Y.S. 901, 121 Misc. 142. 


Necessity that testator be in ex- 
tremis as requisite to validity of nun- 
cupative wills in general see supra § 
412. 

21. In re O’Connor’s Will, 121 N. 
Y.S. 903, 65 Misc. 4038, 7 Mills Surr. 
319. See Ex parte Thompson, 4 Bradf. 
Surr. (N.Y.) 154 (recognizing rule). 


[a] Rule applied.—The oral will 
of a chief engineer of a steamship on 
the high seas, made while suffering 
from a seizure of a chronic malady, 
has been held valid, although after 


In accordance 


A sol- 


making the will the testator recov- 
ered sufficiently to return to duty on 
board ship, and a few days later, hav- 
ing landed, died on the cars while 
proceeding to his home. In re O’Con- 
nor’s Will, 121 N.Y.S. 903, 65 Misc. 
403, 7 Mills Surr. 319. 


22. Botsford v. Krake, 1 Abb.Pr. 
N.S. (N.Y.) 112. See In re O’Connor’s 
Will, 121 N.Y.S. 903, 65 Misc. 403, 7 
Mills Surr. 319 (recognizing rule). 
See also cases supra notes 15-18. 


23. In re O’Connor’s Will, 121 N.Y. 
S. 9038, 65 Misc. 4038, 7 Mills Surr. 319. 

24. Power of infants to bequeath 
personal property in general see su- 
pra § 12. 


25. Henninger’s Estate, 30 Pa. 
Dist. 413. 1 
26. In re Evans’ Will, 188 N.W. 


774, 193 Iowa 1240. 


Ae Ray v. Wiley, 69 P. 809, 11 Okl. 
720. 


Nuncupative wills in general see 
supra §§ 409-422. 


28. See statutory provisions. 


29. Property which may pass by 
nuncupative wills in general see supra 
§ 416. 


80. Pierce y. Pierce, 46 Ind. 86. 
See In re Evans’ Will, 188 N.W. 774, 
193 Iowa 1240 (recognizing rule). 


31. In re Mason’s Will, 200 N.Y.S. 
901, 121 Misc. 142. 


Necessity ‘Yor strict compliance 
with statutes in cases of nuncupative 
wills in general see supra § 410. 


32. In re Mason’s Will, 200 N.Y.S. 
901, 121 Misc. 142; Ex parte Thomp- 
son, 4 Bradf.Surr. (N.Y.) 154, 160; 
Gould v. Safford’s Estate, 39 Vt. 498. 
But see Gwin v. Wright, 8 Humphr. 
(Tenn.) 639 (where the court appar- 
ently required the same formalities 
to be observed in the making of a 
soldier’s oral will as were required 
by statute for nuncupative wills in 
general). 


“Nor has any particular mode been 
prescribed in respect to the manner 
of making the testament. The very 
essence of the privilege consists in 
the absence of all ceremonies as legal 
requisites; or, as Merlin states the 
proposition—‘Their form was prop- 
erly to have no form.’” Ex parte 
Thompson, supra. 


Cross references: 


Definition, nature, and essentials of 
nuncupative wills in general see 
supra §§ 409-416. 


[§ 429] c. Form and Attestation. 
have adopted a more liberal attitude toward the oral 
wills of soldiers made while in actual military serv- 
ice, or of mariners or seamen made while at sea, than 
they have toward nuncupative wills in general,?? and 
it is held that the formalities requisite to the validity 
of nuncupative wills in general need not be strictly 
complied with in the ease of such an oral will of a 
soldier or mariner,*? any words being sufficient if 
shown to have been spoken with testamentary in- 
tent,?? but it has been held that the words spoken 
must be testamentary in character.** Unless provid- 
ed otherwise by statute,?®> no particular number of 
witnesses is required for the attestation of such a 


[68 C.J.] 737 


[§ 428] b. Subject Matter. Unless provided oth- 
erwise by statute,?® as in the case of nuncupative 
wills in general,?® the oral will of a soldier or sea- 
man will pass only personal property, and not real- 


The courts 


Execution of nuncupative wills in 


general see supra §§ 417-422. 


33. Hubbard v. Hubbard, 8 N.Y. 
196, Seld. Notes 89 [aff 12 Barb. 148]; 
In re Mason’s Will, 200 N.Y.S. 901, 
121 Misc. 142; Ex p. Thompson, 4 
Bradf.Surr. (N.Y.) 154; Gould v. Saf- 
ford’s Estate, 39 Vt. 498; Dalrymple 
v. Campbell, [1919] P. 7; In the Es- 
tate of Donner, 34 T.L.R. 138. 


{a] Nature of testamentary intent 
requisite to validity of soldier’s will. 
—lIt has been held that it is not neces- 
sary in order to establish the valid- 
ity of a soldier’s will to prove that he 
knew that he was making a will, or 
that he knew that he had the power 
to make a will by word of mouth, but 
it is sufficient if he intended deliber- 
ately to give expression to his wish- 
es as to what should be done with 
his property in the event of his death. 
Dalrymple v. Campbell, [1919] P. 7. 


. Testamentary intent as requisite 
or: 


Nuncupative will see supra § 415. 
Wills in general see supra § 225. 


34 In re Satar’s Estate, 119 A. 478, 
275 Pa. 420. 


35. See statutory provisions; 
cases infra this note. 


[a] In New York (1) under Dece- 
dent Est. L. § 16, providing that ‘‘no 
nuncupative or unwritten will, be- 
queathing personal estate, shall be 
valid, unless made by a soldier while 
in actual military service, or by a 
mariner, while at sea,’ and under 
Code Civ. Proc. (1919) § 2611, former 
§ 2618 (Surrogate’s Ct. Act § 141), 
providing that “before a nuncupative 
will is admitted to probate, its exe-~ 
cution and the tenor thereof must be 
proved by at least two witnesses,” it 
is held that two witnesses are neces- 
sary to the validity of a soldier’s or 
mariner’s oral will; In re Miller's 
Will, 236 N.Y.S. 529, 134. Mise. 671; 
In re Mallery’s Will, 217 N.Y.S. 489, 
127 Misc. 784 [aff 221 N.Y.S. 859, 220 
App.Div. 754]; In re Mason’s Will, 
200 N.Y.S. 901, 121 Mise. 142; In re 
Stein’s Will, 194 N.Y.S. 909, 119 Misc. 
oe, Ln re. O*Connor' si Wille END yas. 
903, 65 Misc. 403, 7 Mills Surr. 319. 
(2) But separate declarations of the 
testator, of like tenor, each made to 
a single witness upon a separate oc- 
casion, has been held to be a suffi- 
cient compliance with the statutes. 
In re Miller’s Will, supra; In re Mal- 
lery’s Will, supra; In re Mason’s 
Will, supra; In re Stein’s Will, supra. 
(3) Prior to the enactment of the 
statute relating to witnesses, it was 


and 
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will.®¢ 


[§ 430] 2. Written 


nary formal wills.*° 


held that no particular number of 
witnesses was required for the attes- 
tation of an oral will of a soldier or 
mariner, it being sufficient if the sub- 
stance ofthe testamentary declara- 
tion was shown (Ex parte Thomp- 
Sson,,.4) Bradt. Surr. ) (N.Y:) 154), 4) 
and one witness was held to be suffi- 
cient (Ex parte Thompson, supra). 


36. Gould v. Safford’s Estate, 39 
Vt. 498. 
[a] Reason for rule.—‘“‘The sub- 


stance of the last testamentary re- 
quest, declaration or act of the de- 
ceased was the particular fact which 
was necessary to be judicially es- 
tablished on the trial, and we think 
that it was sufficient to establish this 
fact by the same. amount of proof 
which would be required to establish 
any other fact material to the pro- 
bate of a will, such as the death of 
the testator, or that his residence was 
within the jurisdiction of the probate 
court at the time of his death. For 
the proof of a fact of that character, 
the testimony of a single witness, if 
uncontradicted, would clearly be suf- 
ficient... . Nuncupative wills were 
not forbidden by the Statute of 
Frauds, but they were placed by it 
under such restrictions as practical- 
ly abolished them, and the courts have 
enforced these restrictions by uni- 
formly holding that the provisions of 
the statute must be strictly complied 
with to entitle any such will to pro- 
bate. . But the Statute of Frauds 
provided (section 23) that, notwith- 
standing that act, ‘any soldier being 
in actual military service, or any 
mariner or seaman being at sea might 
dispose of his movables, wages, and 
personal estate as he or they might 
have done before the making of the 
act? . The civil law was very in- 
dulgent in respect to the wills of sol- 
diers, and if a soldier wrote anything 
in bloody letters on his shield, or in 
the dust of the field with his sword, it 
was held a good military testament. 
ii Black, “Com.” 417. No. particular 
formalities were necessary to the va- 
lidity of such a testamentary disposi- 
tion of property; and we are told by 
Swinburne, whose treatise on wills 
was published before the Statute of 
Frauds was enacted, that only those 
solemnities were necessary which are 
juris gentium; that no precise form 
of words was required, and that it 
was not material whether the testator 
spoke properly or improperly, if his 
meaning appeared; and that soldiers 
are clearly acquitted from the ob- 
servation of the solemnities of the 
eivil law in the making of their tes- 
taments.” Gould v. Safford’s Estate, 
39 Vt. 498, 508. 


Wills*?7—a, In 
Holographic testaments made by soldiers in actual 
military service?® or by mariners or seamen at sea®® 
may, in some jurisdictions, be admitted to probate, 
although they lack the formalities required of ordi- 
While the statutes governing 
such wills must be complied with,‘! this exception in 
favor of soldiers and seamen is to be liberally con- 
sidered.*? It is essential to their validity that these 
wills, like all others,*® have been made with testa- 
mentary intent,*# and it is also required that the 
testator have had the capacity to make the will,*° 
although in this regard some of the statutes have 
been so construed as to include minors as well as 


WILLS 


adults.*® 


General. 


soldier’s will.*® 


service.°! 


death. 


37. Revocation by soldier’s will 


see supra § 485. 


Soldier’s and mariner’s oral ee 
see supra §§ 427-429. 


38. Who are soldiers in Soeda 
aay, service see infra notes 47— 
63. 

39. Who are seamen or mariners 
at sea see infra notes 65-72. 


40. See cases infra this note. 


[a] History and nature of excep- 
tion in favor of soldiers and marin- 
ers.—(1) The English Statute of 
Wills (1 Vict. [1837] c¢ 26), requiring 
all wills to be in writing and attested 
with certain formalities mentioned 
therein, continued, by its § 11, the 
privilege previously granted to sol- 
diers in active service and mariners 
at sea by the Statute of Frauds (29 
Car. II ec 3 § 23), in exempting them 
from the provisions of the statute in 
so far that they might make testa- 
mentary disposition of their personal 
property as they might have done 
without the act. Godman y. Godman, 
[1920] P. 261. To same effect see 
Leathers v. Greenacre, 53 Me. 561; 
Beech v. Public Trustee, [1923] P. 46. 
(2) In New York the statute (Dece- 
dent’s Estate L. § 16) provides that 
‘no nuncupative or unwritten will, 
bequeathing personal estate, shall be 
valid unless made by a soldier while 
in actual military service or by a 
mariner, while at sea,’ and Code Civ. 
Proc. § 2618 further provides that 
“before a nuncupative will is admit- 
ted to probate, its execution and the 
tenor thereof must be proved by at 
least two witnesses.” In re Hickey’s 
Estate, 184 N.Y.S. 399, 113 Misc. 261. 


Execution of soldier’s and marin- 
er’s will see infra § 431. 


41. In re Hickey’s Estate, 184 N.Y. 
Se BH)S clay aw itisKe. BAOa!, 


Proof of execution and tenor by 
witnesses see infra § 431. 


St Leathers v. Greenacre, 53 Me. 


43. Animus testandi: 

In general see supra § 225. 

In holographic wills generally see 
supra § 399. 


44. Miss.—Anderson y, 
Miss. 620. 


N.J.—In re Straulina’s Estate, 134 
A. 88, 4 N.J.Misc. 599. 


N.Y.—In re Hickey’s Estate, 184 N. 
Y.-S. 399, 113) Mise, 261) Botstord vy. 
Krake, 1 Abb.Pr.N.S. 112. 


Vt.—Van Deuzer y. Gordon’s Estate, 


Pryor, 18 


*By CAROLAN J. WALSH (§§ 430-481). 


Actual military service.47 
provide that a soldier*® must have been in actual 
military service at the time he executed a holograph- 
ic testament if it is to be admitted to probate as a 


been in extremis when he made the will,°® 
some statutes he must have been in apprehension of 
He need not have been “in the face of the 


[§§ 429-430 


The statutes generally 


There seems to be no fixed rule as 


to what constitutes such service; indeed, each case 
must, to a great degree, be decided on its own par- 
ticular cireumstances,°® and to this end a liberal 
interpretation should be given to the point at which 
a soldier becomes engaged or ceases to be in actual 
While a soldier does not have to have 


2 yet under 


39 Vite LEY. 


Eng.—Winter v. Pawle, 34 T.L.R. 
437; Broughton-Knight v. Wilson, 32 
T.L.R. 146; Matter of Parker, 2 Swab. 
&Tr. 375, 164 Reprint 1041; Beech v. 
Public Trustee, [1923] P. 46; Godman 
v. Godman, [1920] P: 261. 


N.B.—McNeil’s Estate, 45 N.B. 479. 


[a] Instruments held to be testa- 
mentary in character.—Anderson y. 
Pryor, 18. Miss.” 620; Botsfords-va 
Krake, 1 Abb.Pr.N.S. (N.Y.) 112; Van 
Deuzer v. Gordon’s Estate, 39 Vt. 111; 
Winter v. Pawle, 34 T.L.R. 437; Mat- 
ter of Saunders, L.R. 1 P.&D. 16; God- 
man v. Godman, [1920] P. 261. 


[b] Instruments held not testa- 
mentary.—Beech v. Public Trustee, 
39 T.L.R. 88; Broughton-Knight v. 
Wilson, 32 T.L.R. 146. 


45. In re McNeil, 45 N.B. 479. 


46. Matter of McMurdo, L.R. 1 P.& 
D. 540. 


47. Soldier in military service in 
regard to nuncupative wills see supra 
§ 427. 


48. See cases infra this note. 


[a] Who is “soldier” within stat- 
ute.—(1) Soldier in the service of 
the East India Company in 1839, al- 
though not a queen’s officer, is a 
“soldier” within the exception. Mat- 
ter of Donaldson, 2 Curt.Ecel. 386, 
163 Reprint 448. (2) Female nurse 
on duty on hospital ships has been 
held to be a “soldier” within the 
clause “soldier being in actual mili- 
tary service.’’ In re Goods of Stanley, 
[LSTGI BS 1925 


“Soldier” 58 C.J. p 801. 


“Soldier in the military service” 5& 
Chimp soz: 


49. See statutory provisions. 
tiene In re Goods of Grey, [1922] P. 
[a] General statements are of lit- 


tle value in wills of this kind, since 
they depend so much on the circum- 
stances of the particular case. In re 
Goods of Grey, [1922] P. 140; Godman. 
v. Godman, [1920] P. 261. 


[b] Well considered case on what 
constitutes actual military service is 
Drummond y. Parish, 3 Curt.Hccl. 522, 
163 Reprint 812. 


Ve In re Goods of Grey, [1922] P. 
52. Van Deuzer v. Gordon’s Estate, 
39 Vt 1d 


53. Tn re Hickey’s Estate, 184 N.Y. 
S. 399, 118 Misc. 261. 


._ 


For later cases, developments and changes 1n the law see Annotations, same title and section number, 


<— 


§§ 430-432] 


enemy,”°4 but it appears to be generally held that 
there must be actual warfare in the prosecution of 
which the soldier is at the time engaged.®> Thus 
it has been determined that a soldier on an expedi- 
tion,®® or in the field,®’ or in the enemy country,°* 
or about to depart on a campaign,®® or en route to 
his regiment abroad,®° or under orders to join a mili- 
tary ship,°! is a soldier in actual military service. 
On the other hand, it has been decided that a soldier 
in camps, or barracks, or a hospital either at home*? 
or in the dominions or empire,®* is not a soldier in 
actual military service within the statutory excep- 
tion. It has been held that, where a holographic 
will contains material alterations regarding which 
no information can be obtained and the testator at 
the time the will was executed was in actual military 
service, it will be presumed that the alterations were 
made during the continuance of such actual sery- 
ice.4 


Mariner or seaman at sea.°> A mariner or sea- 
man®® has been considered to have executed a holo- 
graphie will at sea, within the statutory exception, 


54. Van Deuzer v. Gordon’s Estate, 
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60. Matter of Donaldson, 2 Curt. 70. 
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when he wrote it on a ship in port before sailing,*? 
or on a ship permanently stationed in a harbor,®® 
or on a ship other than his own on which he was in- 
valided home,*®® or where he wrote it in a foreign 
port into which he had cruised.7° But he has been 
held not to have been at sea under the statute where 
he wrote the will at his home on shore,*! or where 
he was at the time a passenger on a ship on his way 
to take command of a river lighter.‘ 


[§ 431] b. Form and Execution.?? <A holograph- 
ic will written by a soldier in actual service is not 
subject to the same formalities of execution that are 
preseribed for ordinary formal wills;74* however, it 
is essential to the validity of such a will that the 
genuineness of the handwriting be established."® 
A valid holographic soldier’s will may be composed 
of more than one document or paper.** In New York 
a soldier’s testament in the form of a letter will not 
be admitted to probate unless its execution and tenor 
have been proved by at least two witnesses.77 


[§ 432] N. Fraud, Mistake, and Undue Infiu- 


Matter of Parker, 2 Swab.&Tr. 


SOG. LT. 


55. Leathers v. Greenacre, 53 Me. 
561; Van Deuzer v. Gordon’s Estate, 
39 Vt. 111; Drummond v. Parish, 3 
Curt.Eccl. 522, 163 Reprint 812; In re 
Goods of Grey, [1922] P. 140; Matter 
of Hill, 1 Rob.Eccl. 276, 163 Reprint 
1038. 


[a] Exception in favor of soldiers 
is limited to cases where, from the 
actual or supposed situation of the 
soldier, he is exposed to the perils 
incident to actual warfare. Van 
Deuzer v. Gordon’s Estate, 39 Vt. 111. 


[b] He must either be in ficld or 
proceeding to or from the field. In 
re Goods of Grey, [1922] P. 140. 


56. Leathers v. Greenacre, 53 Me. 
561; In re Goods of Grey, [1922] P. 
140; Drummond vy. Parish, 3 Curt. 
Eccl. 522, 163 Reprint 812; McNeil’s 
Estate, 45 N.B. 479. 


{a] “Engaged in an expedition,” as 
synonymous with ‘in actual military 
service’ see Leathers .v. Greenacre, 
53 Me. 561. 


57. See cases infra this note. 


[a] Examples.—(1) Soldier in ac- 
tion in France during World War. 
McNeil’s Estate, 45 N.B. 479. (2) 
Soldier being transferred from _ one 
regiment to another in the field. 
Herbert v. Herbert, D.&Sw. 10, 164 
Reprint 486. 


58. See cases infra this note. 


{a] Dlustrations.—(1) Soldier of 
Massachusetts regiment quartered in 
North Carolina in 1863. Van Deuzer 
ave Gordon’s Estate, 39 Vt. 111. (2) 
Soldier in winter quarters in the 
enemy’s country. Leathers v. Green- 
acre, 53 Me. 561. 


59. See cases infra this note. 


[a] Dlustrations.—(1) An Ameri- 
ean soldier, moved about from camp 
to camp, and writing a letter stated to 
be his will just before being sent 
abroad for active service, is ‘‘in actual 
military service’ within statutory ex- 
ception to rules for testamentary dis- 
position. In re Straulina’s Estate, 134 
A, 88, 4 N.J.Mise. 599. (2) British 
officer in settlement on Gold Coast 
about to march into interior to subdue 
native tribes. Matter of Thorne, 4 
Swab.&Tr. 36, 164 Reprint 1428. 


Eccl. 386, 163 Reprint 448 (Surgeon of 
East India Company troops writing a 
will in English port en route to India 
to join his regiment is in actual mili- 
tary service). 


61. In re Goods of Stanley, [1916] 
P. 192 (an army nurse on hospital 
ships, in an interval during which she 
was on shore on leave, and after re 
ceiving orders to reémbark). 


62. See cases infra this note. 


[a] Soldier held not to be in actual 
military service.—(1) Soldier while 
in camp at home before starting for 
the front. Van Deuzer v. Gordon’s 
Estate, 39 Vt. 111. (2) An inmate of 
a military hospital in England a year 
and six months after returning from 
foreign service. In re Goods of Grey, 
[1922] P. 140. 


63. See cases infra this note. 


[a] Soldier held not in actual 
service.—(1) British general officer 
commanding troops, not engaged in 
warfare, in India. Matter of Hill, 1 
Rob.Eccl. 276, 163 Reprint 1038. (2) 
British officer in barracks in New 
Brunswick. White v. Repton, 3 Curt. 


Eccl. 818, 163 Reprint 912. 


64. Matter of Tweedale, L.R. 3 P. 
&D. 204. 


65. “At sea’ 5 C.J. p 1440. 
66. See cases infra this note. 


[a] Who are mariners or seamen 
under statute.—(1) A surgeon in the 
navy is a mariner or seaman within 
the statutory exceptions. Matter of 
Naunders, WR wae eicc pel GreG2))) she 
captain of a mail boat who spent six 
or seven hours a day on his boat and 
the rest of the time at his home 
ashore is a “seaman,” as the term is 
used in the statute. Barnard v. Birch, 
[1919] 2 Ir. 404. (3) Master and 
part owner of vessel is a Seaman un- 
der the statute. 
Swab.&Tr. 375, 164 Reprint 1041. 


“Mariner” 38 C.J. p 1191. 

“Seaman” see Seamen § 1. 

67. Matter of Patterson, 
Rep.N.S. 123. 

68. Matter of McMurdo, L.R. 1 P. 
& D. 540. 


69. Matter of Saunders, L.R. 1 P. 
& De t6: 


Oasis 


375, 164 Reprint 1041. 


mye Barnard v. Birch, [1919] 2 Ir. 


72. Warren y. Harding, 2 R.I. 133. 


[a] Reason for rule—Such a 
mariner was at the time a mere pas- 
senger, and not a mariner in service, 
and was on his way to engage ina 
business which was not that of a 
mariner at sea. Warren v. Harding, 
23 Raa US). 


73. Form and execution of: 
Ordinary wills see supra §§ 259-393. 
Eotoprenbic wills see supra §§ 400-— 


74 Inre Hickey’s Estate, 184 N.Y. 
S. 399, 113 Mise. 261; Van Deuzer v. 
Gordon’s Estate, 39 Vt. 111; Beech v. 
Publis Trustee, [1923] P. 46. 


[a] Theory of law in this regard 
is that from the necessities of active 
military service the solemn and 
formal rules as to testaments are re- 
laxed in favor of soldiers. In re 
Hickey’s Estate, 184 N.Y.S. 399, 118 
Misc. 261. 


75. Inre Straulina’s Estate, 134 A. 
88, 4 N.J.Misc. 599; McNeil’s Estate, 
45 N.B. 479. 


Handwriting of holographic wills 
generally see supra § 402. 


76. Vernon’s Estate, 33 T.L.R. 11. 


77. In re Stein’s Will, 194 N.Y.S. 
909, 119 Mise. 9; In re Hickey’s Es- 
tate, 184 N.Y.S. 399, 1138 Mise. 261. 


[a]. Under Surrogate Ct. Act (L. 
[1920] c 928 -§ 141, amended by L. 
[1922] e¢ 653), which provides that 
before a nuncupative will is admitted 
to probate its execution and the tenor 
thereof must be proved by at least 
two witnesses, letters written by a 


Matter of Parker, 2|Soldier in France have been held not 


to be entitled to probate as a will be- 
cause they were not executed in ac- 
cordance with the provisions of the 
statute. In re Mallery’s Will, 217 N. 
YViS" 489, 127 Mise:. 784 fatt 2a Nevese 
859, 220 App.Div. 754]; In re Stein’s 
Will, 194 N.Y.S. 909, 119 Mise. 9. 


[b] Testamentary letter of soldie: 
held corroborated by two witnesses as 
required by statute. In re Hickey’s 
Estate, 184 N.Y.S. 399, 113 Misc. 261. 
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ence**8—1, In General. 


ity of a will. 


[§ 433] 2. Compared and Distinguished. Theo- 
retically, °* fraud is separate and distinct from undue 
influence,** since, when the former is exercised, the 
testator acts as a free agent, but is deceived into act- 
ing by false data, and when the latter is exercised, 
the mind of the testator is so overmastered that an- 


78. “Undue influence” defined gen- 
erally see Influence § 2. 


Fraud or undue influence in pro- 
curing devise or bequest as creating 
constructive trust see Trusts § 222. 


Revocation induced by fraud, mis- 
take, aud undue influence see infra §§ 
524-529. 


79. Churchill v. Neal, 82 S.E. 1065, 
142 Ga. 352; Davis v. Calvert, 5 Gill 
& J..(Md.) 269, 25 Am.D. 282; Tucker 
Vv. Calvert, 6 Call (0 Va.) 90. See 
Dickie v. Carter, 42 Ill. 376 (dictum). 


80. See infra § 4385. 


Si. Alda.—Hale v. Cox, 131,So. 233, 
222 Ala. 136; Houston v. Grigsby, 116 
So. 686, 217 Ala. 506; HEastis v. Mont- 
gomery, 9 So. 311, 93 Ala. 293. 


Iowa.—In re Crissick’s Will, 156 N. 
Wi 415, 174 Towa-397;. Matter of 
Ames’ Will, 2 N.W. 408, 51 Iowa 596. 


Ky.—Mott v. Wellman, 24 S.W.(2d) 
311, “332 Ky. 594. 


Miss.—-Woodville v. Pizzati, 81 So. 
127, 119 Miss. 442. 


Neb.—In re Koller’s Estate, 219 N. 
W. 4, 116 Neb. 764. 


N.Y.-—In re Reilly’s Will, 249 N.Y.S. 
152, 139 Mise. 732; In re Peabody’s 
\Estate, 208 N.Y.S. BRA, 124 Misc. 338; 
In re Herrman’s Will, 150 N.Y.S. 118, 
87 Misc. 476. 


Okl.—-Peace v. Peace, 299 P. 451, 149 
Okl. 123. 


Pa.—lIn re Carothers’ Hstate, 150 A. 
585, 300 Pa. 185, 69 A.L.R. 1127. See 
In re Baum’s Estate, 103 A. 614, 260 
Pa. 33 (holding that it is essential to 
the validity of the will that it be the 
testator’s free act). 


Tex.—Decker v. Koenig, (Civ.App.) 
37_S.W.(2d) 378; Johnson’s Estate 
v. Poindexter, (Civ.App.) 288 S.W. 575 
[rev on other grounds (Commn.App.) 
293 S.W. 558]; Gallagher vy. Neilon, 
(Civ.App.) 121 S.W. 564. 


Wash.—In re Patterson’s , Estate, 
123 P. 515, 68 Wash. 377. 


Wis.—In re Bocker’s Will, 166 N.W. 
660, 167 Wis. 100. 


See Hamilton v. Morgan, 112 So. 
80, 93 Fla. 311 (holding that wills 
should be given effect except on a 
clear showing of undue influence or 


some other ground for invalidating 
the will). 
[a] Reason for rule.—‘‘The will is 


not the act of the testator, unless it 
is his free and voluntary act.” — Mott 
v. Wellman, 24 S.W.(2d) 311, 313, 232 
Ky. 594. \ < 


[b] “Restraint,” as used in a stat- 
ute relating to probate of wills, in- 
cludes undue influence. In re Schil- 
ling@r’s Will, 248 N.Y.S. 610, 231 App. 
Div. 679 [rev 237 N.Y.S. 515, 185 Misc. 
42, aff 179 N.E. 380, 258 N.Y. 186 (mo- 
tion den 180 N.E. 365, 258 N.Y. 632)]. 


82. In re Newhall’s Hstate, 214 P. 


Fraud,’® mistake,®° or un- 
due influence*! is a ground of objection to the valid- 
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other will is substituted for his own.*+ 
both are equally destructive of the validity of a will, 


[g§ 432-493 


However, 


and it is often a mere question of terms, as undue in- 


ercion.®® 


231, 190 Cal. 709, 28 A.L.R. 778. 


83. In re Stoddard’s Estate, 163 P. 
1010, 174 Cal. 606; In re Morcel’s Hs- 
tate) 121 P1338, 162° Cal... 188; im re 
Ricks’ Hstate, 117 P. 539, 160 Cal. 467; 
Worth v. Pierson, 223 N.W. 752, 208 
Iowa 353; Davis v. Calvert, 5 Gill & 
J. (Md.) 269, 25 Am.D. 282; In re Van 


Noee, Wil, 139 N-Y.S) 1485, 78m Mise: 
[a] Undue influence and fraud are 


not synonymous although undue influ- 
ence has some of the elements of 
fraud. Dulaney v. Burns, 119 So. 21, 
218 Ala. 493; In re Shell’s Estate, 63 
Pe 413 28) Coloh 167, Ss ERAS Si so 
Am.S.R. 181, 6 Prob.Rep.Ann. 293. 
But see Pickler v. Wise, 132 N.W. 815, 
152 Iowa 644 (holding that such terms 
were frequently used as synony- 
ae 


Ala.—Shirley v. Ezell, 60 So. 


908. 180 Ala. 352 [cit Cyc]. 


Ark.—Sanger v. McDonald, 112 S.W. 
365, 87 Ark, 148. 


Cal.—In re Newhall’s Hstate, 214 P. 
Qoa) 190, Calin 709) 2.8 -ANL Re (SsuLbm ne 
SNL tN Estate, 107 P. 598, 157 Cal. 


Colo.—In re Shell’s Estate, 63 P. 
4N8, 28 Colo. 167, 89 Amst Re 18is53 
L.R.A. 387, 6 Prob.Rep.Ann, 293. 


Ga.—Terry v. Buffington, 11 Ga. 337, 
56 Am.D. 423. 


Iowa.—-Worth y. Pierson, 223 N.W. 
752, 208 Iowa 353. 


Kan.—Ginter v. Ginter, 101 P. 634, 
79 Kan. 721, 22 I..R.A.N.S. 1024. 


Md.—Davis v. Calvert, 5 Gill & J. 
269, 25 Am.D. 282 


we ean ee v. “Williams, 221 S.W. 


Tex.—Stolle v. Kanetzky, (Civ. 
App.) 259 S.W. 657; Wetz v. Schnei- 
der, 78 S.W. 394, 34 Tex.Civ.App. 201. 


85. Cal.—tIn re Stoddard’s Hstate; 
163 P..1910, 174 Cal. 606; In re Snow- 
ball’s Hstate, 107 P. 598, 157 Cal. 301. 


Colo.—In re Shell’s Estate, 63 P. 
413, 28 Colo. 167, 89 Am.S.R. 181) Boi Up 
R.A. 387, 6 Prob. Rep.Ann. 293. 


Kan,.—Ginter v. Ginter, 101 P. 634, 
79 Kan. 721, 22 L.R.A.N.S. 1024. 


Md.—Davis v. Calvert, 5 Gill & J. 
269, 25 Am.D. 282. 


Mass.—Whitcomb vy. Whitcomb, 91 
N.E. 210, 205 Miss. 310, 18 Ann.Cas. 
410 and note. 


Mich.—Cooper v. Harlow, 128 N.W. 
259, 163 Mich. 210 


N.Y.—In re Reilly’ s Will, 249 N.Y.S. 
152, 139 Mise. 732. 


Ohio.—Wilder v. Taylor, 10 Ohio N. 
P.N.S. 209. 


Tex.—Gallagher vy. 
App.) 121 S.W. 564. 


86. Ala.—Cox v. Hale, 114 So. 465, 
217 Ala. 46. 


Neilon, (Civ. 


*By HAROLD J. GILBERT (§§ 432-448). 


fluence may be exerted through fraudulent represen- 
tations,*® and, indeed, it has been declared that un- 
due influence is a species of fraud.*® 
ist without undue influence being present,*’ except 
in so far as misrepresentation amounts to influence.*® 
Fraud does not necessarily amount to force or ¢co- 
While generally undue influence arises 


Fraud may ex- 


Cal.—In re Newhall’s Estate, 214 P. 
231, 190) Caliw709, 28 A. EeRaniis. 


Colo.—In re Shell’s Estate, 63 P. 
413, 28 Colo. 167, 53 L.R.A. 387, 89 Am. 
S.R. 181, 6 Prob.Rep.Ann. 293. 


Ill.— Flanigon v. Smith, 169 N.H 
(GOES BSC TDG eae 


Mass.—Whitcomb v. Whitcomb, 91 
Nia 210, 205 Mass. 310, 18 Ann.Cas. 
Os 


N.Y.—In re Schillinger’s Will, 179 
N.E. 380, 258 N.Y. 186; In re Powers, 
162 N.Y.S. 828, 176 App.Div. 455; In 
re Swim’s Will, 258 N.Y.S. 458, 144 
Misc. 206; In re Smith’s Will, 255 N. 
YS. Zoos 142 Misc. 583; In re Alfaya’ s 
Will, 204 N.Y.S. 90, 122 Misc. 771 [aff 
209 N.Y.S. 785]; In re Schmidt’s Will, 
189 N.Y.S. 464; In re Campbell’s Will, 
136 N.Y.S. 1086. 


N.C.—In re Cross’ 
956, al SIN On ales 


Or.—In re Allen’s Hstate, 241 P. 
996, 116 Or. 467. 


Will, 91 S.E. 


Tex.—Gallagher y. Neilon, (Civ. 
App.) 121 (SW 564.55 
Va.—Tabb v. Willis, 156 S.E. 556, 


155 Va. 836; Price’s' Hx’r v. Barham, 
137 S.E. 511, 147 Va.-478; Thornton 
v. Thornton’s Ex’rs, 126 S.H. 69, 141 
Va. 232. 


Wis.—In re Grosse’s 
465, 208 Wis. 473; In re Schaefer’s Hs- 
tate, (Wis.) 241 N.W. 382, 385; In re 
Duncan’s Will, 141 N.W. 1002, 154 
Wis. 39; In re Ball’s Hstate, 141 N. 
W. 3,153 Wis. 27. 


[a] For‘purpose of consideration 
of motion for bill of particulars in. 
contested. probate proceedings, no 
substantial distinction exists between 

“undue influence” and “fraud.” In re 
Mullin’s Will, 256 N.Y.S. 519, 526, 143 
Misc. 256 


[b] Bintdulont influence.—Undue 
influence, to destroy the validity of a 
will, is a fraudulent influence con- 
trolling the mind of ‘the testator, so 
as to induce him to make a will which 
he would not have otherwise made. 
In*re Muellers Will 86 Sik) Tay aio 
N.C. 28. 


[e] Constructive frand.—Undue 
influence is a species of constructive 
fraud. Pilcher v. Surles, 81 So. 585, 
588, 202 Ala. 643. 


87. Gordon v. Burris, 54 S.W. 
1538 Mo. 223; In re Smith’s Will, 
N.Y.S. 238, 142 Misc. 583; 
Kanetzky, (Tex.Civ.App.) 
657; Wetz v. Schneider, 
84 Tex.Civ.App. 201. 


[a] Mere fraud does not consti- 
tute undue influence. In re Morcel’s 
Hstates 121 es 738.1620 Cal.y lige: 


88. Gordon v. Burris, 54 S.W. 546, 
153 Mo. 223; Wetz v. Schneider, 78 
S.W. 394, 34 Tex.Civ.App. 201. 


89. Councill v. Mayhew, 55 So. 314. 
172 Ala. 295. 


Will, 243 N.W. 


546, 
255 
Stolle v. 
259 S.W. 
78 SW. 394, 


a 


For later cases. developments and changes in the law see Annotations, same title and section number, 


r 
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~ §§ 433-434] 


under one of two heads: coercion or fraud,®® and 
seems to include both,®! it may be shown without 
evidence of physical foree,®? although it may be ex- 
ercised by such means;®* or without fraud,®* al- 
though it may be exercised through fraud,?® and it 
may be exerted to prevent the detection of fraud.®® 
For false and fraudulent representations to enter as 
an element of undue influence, it is necessary that 
the misrepresentations be shown to have been inter- 
mingled with, or made the basis of, importunities and 
mental pressure on the testator.°* 


Want of testamentary capacity and undue influ- 
ence are separate and distinct grounds on which a 
will may be impeached.®® 


[§ 4384] 3. What Constitutes—a. Fraud.°® The 
fraud necessary to invalidate a will has been held not 
to differ from that required to vitiate an ordinary 
contract.1 To invalidate the will, the deception 
must have been such as to have induced the testator 
to make a disposition of his property which he would 
not otherwise have made,” and, to constitute such, it 
must be shown that the testator was actually deceiv- 
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ed. Fraud sufficient to vitiate a will may consist of 
the intentional concealment of a material fact,* the 
wrongful altering of the will,® subscribing as a wit- 
ness without being satisfied of the testator’s sound- 
ness of mind,® entering into’ an agreement with the 
testator in bad faith and with no intention of per- 
forming it,’ failing fully and properly to advise the 
testator,’ and the assumption of a false character,® 
although the mere misrepresentation as to marital 
state, which does not induce the legacy or devise, 
does not amount to fraud.1° To persuade or impor- 
tune merely is not to defraud,!* neither is it a fraud 
to threaten or illtreat.t? It is no badge of fraud that 
the draftsman of the will was appointed executor,** 
or that the execution of the will was clothed in se- 
erecy, where this is clearly attributable to the wish- 
es of the testator.1* Also, a mere misrepresentation 
to the testator of the extent of his estate has been 
held not to be fraudulent.1® A beneficiary cannot be 
held guilty of fraud in failing to disclose facts of 
which he had no knowledge.1® The fact that, if de- 
cedent had left no will, her husband would have been 
her sole heir has been held not to preclude the court 


_ lagher v. Woodman, 


see supra §§ 23-42. 


90. National Trust Co. v. Taylor, 
32 Man. 274, 68 Dom.L.R. 339; Gal- 
44 Ont.L. 98; 
Newfoundl. 447. 


Whitcomb, 91 N. 
810, 18 Ann.Cas. 


In re Ashley, 7 


91. Whitcomb v. 
E. 210, 205 Mass. 
410. 

92. Ala. 

So. 512, 114 Ala. 221. 

Cal.—In re Olson’s Estate, 
171, 19 Cal.App. 379. 


Mich.—Soule v. Henry, 
944, 197 Mich. 473. 


N.Y.—In re Shaul’s Will, 143 N. 
Y.S. 438, 158 App.Div. 348 [aff 104 
NE. 1141, 210 N:Y. 617]. 


N.C.---In re Hinton’s Will, 104 S.E. 
341, 180 N.C. 206. 


Utah.—In re Bryan’s Estate, 25 P. 
(2d) 602; Anderson v. Anderson, 134 
P. 553, 43 Utah 26. : 


93. Whitcomb v. Whitcomb, 91 N. 
BE. 210, 205 Mass. 310, 18 Ann.Cas. 410; 
In re Shaul’s Will, 143 N.Y.S. 433, 158 
App.Div. 348 [aff 104 N.E. 1141, 210 
ING OL Tal. 

94. Colo.—In re Shell’s Estate, 63 
P43, 23, Colo: 167,53 li. Rea] 387, 89 
Am.S.R. 181. 

D.C.—Stewart v. Hlliott, 
307. 

Ind.—Noble v. Enos, 19 Ind. 72. 

Kan.—Hopper v. Sellers, 139 P. 365, 
91 Kan. 876. 

Md.—Wampler v. Wampler, 9 Md. 
540; Davis v. Calvert, 5 Gill & J. 269, 
25 Am.D. 282. 

Mass.—Whitcomb v. Whitcomb, 91 
N.E. 210, 205 Mass. 310, 18 Ann.Cas. 
410 and note. 

Mo.—Smith v. Williams, 221 S.W. 
360. 

95. Dodson v. Dodson, 
1110, 142 Mich. 586. 

96. Cooper v. Harlow, 128 N.W. 
259, 168 Mich. 210. 

97. In re Newhall’s Bstate, 214 P. 
231, 190 Cal. 709, 28 A.L.R. 778. 


98. In re Bossom’s Will, 186 N.Y. 
S. (782, 195 App.Div. 339. 


Testamentary capacity generally 


126 7P. 


163 N.W. 


13 D.C. 


99. Attempted or intended revoca- 


105 N.W.1), 


as prevented by fraud see infra § 
29. 


“Praud” see Fraud § 1. 


mart Knox y. Perkins, (N.H.) 163 A. 


What constitutes fraud in inception 
of contracts see Contracts §§ 279- 


2. Blakey’s Heirs v. Blakey’s Ex’x, 
33 Ala. 611; In re Newhall’s Estate, 
214-P. 231,190 Cal. 709, 28 A.L.R. 778; 
In re Ricks’ Hstate, 117 P. 532, 160 
Cal. 450; Diggs v. Smith, 99 A. 952, 
130 Md. 101; Smith v. Diggs, 97 A. 
712, 128 Md. 394; Knox v. Perkins, 
(N.H.) 163 A...497. 


3. Moore v. Heineke, 24 So. 374, 
119 Ala. 627; Blakey’s Heirs v. Blak- 
ey Ss. x x, oso) Ala. 61a Davilor: vi 
Kelly, 31 Ala. 59, 68 Am.D. 150; Slade 
v. Slade, 118 S.E. 645, 155 Ga. 851. 


fa] MT lustration.—That proponent 
of a will deceived witnesses, and in- 
duced the testatrix to deceive them, 
as to the character of the paper, was 
not fraud invalidating the will, where 
the testatrix was not deceived. Slade 
v. Slade, 118 S.E. 645, 155 Ga. 851. 


4 Knox vy. Perkins, (N.H.) 163 A. 
497. 


[a] Withholding by physician 
from the testatrix of an opinion that 
she would die soon was not only the 
withholding of the belief of the 
physician, where the progress of the 
disease as indicated by the symptoms 


justified only a prognosis of its early | 


termination, but was the suppression 
of a fact that could be considered in 
a eontest of a will wherein the 
physician was charged with fraud. 
In re Nutt’s Hstate, 185 P. 3938, 181 
Cal. 522. 


5. Rollwagen v. Rollwagen, 3 Hun 
a 5 Thomps.&C. 402 [aff 63 N.Y. 
504]. 


6. Scribner v. Crane, 2 Paige (N. 
Vy Lai eat PAE ated. 


7. Morrison v. Thoman, 
409, 99 Tex. 248. 


8 Lyon y. Dada, 69 N.W. 654, 111 
Mich. 340. 


[a] Failure skillfully to draw will. 
—Hquity will not permit an attorney 
at law, who is residuary legatee un- 
der a will which he drew, to seize and 


89 S.W. 


take for himself a part of the estate 
which the testator intended to go to 
another legatee but which would or- 
dinarily be defeated because of un- 
skillful drawing of the will. Reed v. 
Hollister, 186 P. 819, 44 Cal.App. 533. 


9. Tilby v. Tilby, 2 Dem-:Surry CN. 
Y.) 514; Baker’s Will, 2 Redf.Surr. 
GNSYS E798 


[a] Misrepresentation as to mari- 
tal state.—One who deceived the tes- 
tatrix into marrying him by fraudu- 
lent misrepresentations that he was 
free to contract a lawful marriage 
was guilty of fraud, which avoided 
any bequests by the testatrix, pro- 
cureé or induced by the fraud. In re 
Carson’s Estate, 194 P. 5, 184 Cal. 437, 
7 A.UL.R. 239. 


10. Matter of Janes, 33 N.Y.S. 968, 
nee 57 [aff 46 N.H. 1148, 152 N.Y. 


ll. Davis v. Calvert, 5 Gill & J. 
(Md.) 269, 25 Am.D. 282. 
12. Davis v. Calvert, supra. 


13. Matter of Ely, 2 Hawaii 649; 
ae v. Coffin, 23) N.Y. 9, 80 Am:D: 
af: Coffin v. Coffin, supra. 


Weathers v. McFarland, 22 S. 
E. 1338, 97 Ga. 266. 


16. In re Shay’s Estate, 237 P. 
1079, 196 Cal. 355; Anderson v. Ander- 
son, 134 P. 558, 48 Utah 26. 


[a] Ilustrations.—(1) In an at- 
tempt to overthrow a will which the 
testator had dictated to a son to have 
transcribed, failure of the son to cor- 
rect the testator’s mistaken belief, 
expressed during dictation, and shown 
by property disposition, that one of 
the daughters was a liquor and drug 
addict, was held not to show fraud, 
in the absence of any showing that 
the son had a basis for knowing 
whether the belief was correct or not. 
In re Shay’s Estate, 237 P. 1079, 196 
Gal, sbou (2) es Dhe fact thar the tes- 
tator did not inform his wife, with 
whom he was living happily, that he 

had made a will is not evidence of 

undue influence on the part of his 
brothers, where it did not appear that 
they had anything to do with the 
concealment, or even knew of it. An- 
derson v. Anderson, 134 P. 5538, 43 
Utah 26. 
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from refusing probate of the second will procured by 
him through fraud, to the detriment of legatees un- 


der the first will.27 
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immaterial.?% 


[§§ 484-435 


One mentally incompetent to make a will cannot 


be the subject of fraud.?+* 


Advice given the testator by a third person with- 


out any inducement or solicitation on the part of the 
beneficiary has been held not to be fraud on the part 


of the beneficiary.+§ 


Intent of person perpetrating fraud. In the ab- 
sence of bad faith,!® it is essential to actual fraud 
that the misrepresentations be made with intent to 
deceive the testator,?° or to induce him to execute the 


will.?+ 


Time of fraud. Where the fraud was perpetrated 
before the execution of the will,?? the particular mo- 
ment of time when it was done has been held to be 


17. Churchill v. Neal, 82 S.E. 1065, 
142 Ga. 352. 


18. Ater v. Moore, 
231 S.W. 457. 


19. In re Arnold’s Estate, 82 P. 
252, 147 Cal. 583. See Smith v. Du 
Bose, 3 S.E. 309, 78 Ga. 413, 6 Am. 
S.R. 260 (holding that a charge that 
it was necessary that the false repre- 
sentations must be made for the pur- 
pose of procuring the will, if it stood 
alone, would be error, but when com- 
bined with a charge on bad faith, it 
was proper in that it was not neces- 
sary that the representations be made 
with that intent). 


20. In re Newhall’s Estate, 214 P. 
ZL OOO A OI. ao VAL Takin eho. Pb 
re Benton’s Hstate, 63 P. 775, 131 Cal. 
472, 478. 


“Tt would not be fraudulent for him 
to seek to control the testator in 
making his will so long as his pur- 
pose and the effect thereof was proper, 
and if he believed that the represen- 
tations he made were true, his con- 
duct would not be fraudulent, nor 
would the will, in this respect, be 
executed by reason of any fraudulent 
representation.’”” In re Benton’s Es- 
tate, supra. 


[a] Misrepresentation as to ad- 
vancements.—Where a husband told 
his deceased wife that together they 
had advanced to a certain child the 
sum of forty-five thousand dollars, 
where no such amount had been in 
fact advanced, and the wife deducted 
such amount from what would have 
otherwise been such child’s share, the 
representation cannot be said to have 
been fraudulent, and the item charged 
by deceased as an advancement must 
stand, where the statement of the 
husband as to the amount 
was honestly made. In re Roy’s Es- 
tate, 193 P. 682, 118 Wash. 277. 


[b] Promise to distribute estate 
among charities.—A wiil executed on 
the faith of a promise, honestly made, 
that the sole beneficiary would dis- 
tribute a part of the estate among 
certain charities cannot be said to 
have been procured by fraud. In re 
Everts’ Estate, 125 P. 1058, 163 Cal. 
ia 


(Tex.Civ.App.) 


1. In re Benton’s 
175, 131 Cal. 472. 


22. In re Ricks’ Hstate, 117 P. 532, 
160 Cal. 450. 


23. In re Newhall’s Estate, 214 P. 
Wet O90 ral. 09) 28 A.LRe 7783" In 
re Benton’s Hstate, 63 P. 775, 131 Cal. 
472. 


[a] 
sary that there should be evidence 


Estate, 63 P. 


advanced. 


Rulo applied.—It is not neces-, 


[§ 435] b 


. Mistake.?° 
feat the intention of the testator,?® such as mistakes 


Mistakes which will de- 


as to what the will contains,?* or as to the paper it- 


self,28 are sufficient to invalidate the will. 
ground of objection to the validity of a will, how- 
ever, that the testator’s knowledge of extrinsic cir- 
cumstances was incorrect or incomplete,”® although 
it has been held that a mistake resulting from igno- 


It is no 


rance of a material fact which would, Fa carried into 


that the fraud relied on as invalidat- 
ing the will was practiced at the very 
time of the making of the will, but, if 
belief in fraud previously practiced 
persisted at the execution, so that 
but for its persistence the will would 
have been different, the fraud vitiates 
the will. In re Newhall’s Estate, 214 
Ps 231, 190, Cal. 709, 28 ALAR. 778: 


24. Johnston y. Johnston, 57 
450, 174 Ala. 220. 


25. Cross references: 


Construction of will as to Shares of 
beneficiaries 'where there is mistake 
in designation of shares see infra 
SCI E hay ie) (Pale 


Jurisdiction of court of equity to cor- 
rect mistake by reforming will see 
Reformation of Instruments § 23. 


Power of court, in construing will, to 
change language to conform to in- 
tent of testator see infra §§ 1110, 
1137 An69) CoS: 

Sufficiency of knowledge of contents 
con execution of will See supra 

The 


“Mistake” see Mistake 40 C.J. p 1226. 


26. In re Kempthorne’s Hstate, 175 
N.W. 857, 188 lowa 70; Christman v. 
Roesch, 116 N.Y.S. 348, 132 App.Div. 
22 [aff 92 N.H. 1080, 198 N.Y. 538]. 


[a] Zllustration.—Where the at- 
torney who drew a will did not un- 
derstand that the testator’s daughter 
was divorced, and included a clause 
which operated for the husband’s 
benefit, the circumstances afforded a 
substantial obstacle to probate of the 
will. In re Kempthorne’s Estate, 175 
N.W. 857, 188 Iowa 70. 


27. Couch vy. Eastham, 
796,55 Am. R. 346. 


28. In re Gluckman’s Will, 101 A. 
295, 37 N.J.Eiq. 6388, 1u,R.AL1918D 742 
[rev 98 A. 831, 87 N.J.Eq. 280]; In re 
Tings Wall; 28) SiMe I8ib0n | eg seesGe 
63; Couch v. Eastham, 27 W.Va. 796, 
55 Am.R. 346. 


29. Ala.—Martindale v. Bridgforth, 
98 So. 800, 210 Ala. 565 [cit Cyc]; 
Mosser v. Mosser’s Ex’r, 32 Ala. 551. 


Ga.—Dibble v. Currier, 83 S.E. 949, 
142 Ga. 855, Ann.Cas.1916C 1; Jones 
v. Grogan, 25 S.H. 590, 98 Ga. 552. 


Iowa.—Riley v. 170 N.W. 
742, 185 Iowa 461. 


f perc okie v. Comins, 110 Mass. 
7 

N.Y.—Matter of Bethune’s Will, 15 
N.Y.St. 294, 48 Hun 614; Matter of 
Tousey’s Will, 69 N.Y.S. 846, 34 Misc. 
363; In re Jones’ Will, 85 N.Y.S. 294; 
Boell v. Schwartz, 4 Bradf.Surr. 12. 


So. 


27 W.Va. 


Casey, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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effect, defeat the manifest intention of the testator, 
will not be given effect.®° 
of the will,?! in the description of the lands devis- 


Mistakes in the drafting 


Pa.—In re Alexander’s Estate, 55 
AL 197,206 Pa. 47. 
S.C.—In re King’s Will, 128 S.E. 


850, 182 S.C. 63. 


[a] Mistakes held insufficient to 
invalidate will.—(1) Mistake as to 
husband being alive. In re Woods, 
178 “N=¥2S: 573, 189. App:Divz.) 324 
(where the will contained a provision 
as to the disposition of property in 
the event the testatrix survived her 
husband). (2) Mistake touching the . 
real relationship of the beneficiary. 
Martindale v. Bridgforth, 98 So. £00, 
210 Ala. 565. (3) <A wife’s notion 
that her husband intended to convert 
her separate estate (o his own use. 
Mosser v. Mosser’s Jax’r, 22 Ala. 551. 
(4) As to the validity of his marriage. 
In re Carson’s Estate, 194 P. 5, 184 
Cals 4375 *% JAJLARs T2398 Hiene Gye]; 
Armorer v. Case, 9 La.Ann. 288, 
Am.D. 209; Matter of Bethune’s Will, 
15 N.Y.St. 294, 48 Hun 614. (5) ‘As 
to the amount of property owned by 
an heir or devisee. Jones v. Grogan, 
25 S.H. 590, 98 Ga. 552. (6) Mistake 
of the testator as to the value of 
his property. Barker v. Comins, 110 
Mass. 477; In re Jones’ Will, 85 N.Y. 
S. 294. (7) -As to the conduct of 
heirs. Matter of Bedlow’s Will, 22 
N.Y.S: 290, 67 Hun, 4083) Martine. 
Thayer, 16 S.E. 489, 37 W.Va. 38. (8) 
Mistake as to the value of advances. 
Little v. Little, 96 So. 928, 209 Ala. 
651. (9). A’ mistaken recital in a 
will relative to property previously 
given to testatrix’s relatives does not 
as a matter of law invalidate the will 
as to such heirs. Penn vy. Thurman, 


86 S.E. 233, 144 Ga. 67; Sims v. Sims, 
62 S.E. 192, 131 Ga. 262. 
{[b] Mistake as to validity of mar- 


riage.—A will devising property toa 
husband “as I know him to be,’ made 
while the validity of the marriage 
was before the court, shows that the 
testatrix was not under such a mis- 
taken belief of the validity of the 
marriage as to invalidate her will. 
Texada v. Spence, 118 So. 120, 166 La. 
1020, 62 A.L.R. 281. 


Insane delusions respecting natural 
objects of bounty sée supra § 30. 


306. Armorer v. Case, 9 La.Ann. 288, 
61 Am.D. 209. 


[a] Mistake held to invalidate 
logacy.—Ignorance of a _ bigamist’s 
wife of the existence of a lawful liv- 
ing wife. In re Donnelly’s Will, 26 
N.W. 23, 68 Iowa 126. 


31. Comstock v. Hadlyme Ec- 
clesiastical Soc., 8 Conn. 254, 20 Am.D. 
100; Mahoney v. Grainger, (Mass.) 
186 N.B. 86; Johnson v. Ramsey, 18 
Ohio App. 321; Whitlock v. Wardlaw, 
41 S.C.L. 453. 
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ed,?2 as to the person nominated as executor,** or 
as to the legal effect of the will or its provisions,** 
which do not defeat the intention of the testator do 


not invalidate the will. 
Statutory provisions. 


such mistake.?° 


32. Campbell v. Campbell, 
E. 1080, 138 Il). 612. 


33. Matter of Finn’s Hstate, 22 N. 
Y.S. 1066, 1 Misc. 280. 


34. Md.—Conrades v. Heller, 87 A. 
28, 119 Md. 448; Munnikhuysen v. 
Magraw, 35 Md. 280. 


, Mass.—Barker y. Comins, 110 Mass. 
Kee 


Minn.—In re Knutson’s Estate, 174 
N.W. 617, 144 Minn. 111. 


Mo.—Elam v. Phariss, 
693, 289 Mo. 209. 


N.J.—In re Gluckman’s Will, 101 
A. 295, 87 N.J.Eq- 638, L.R.A.1918D 
742 [rev 98) ALS8 iL, 87) Ned. Eqs) '230]: 


Pa.—In re Stirk’s Estate, 81 A. 187, 
232 Pa. 98. 


S.C.—In re King’s Will, 
850, 132. S.C. 63. 


W.Va.—Couch v. Eastham, 27 W.Va. 
796, 55 Am.R. 346. 


N.B.—Matter of Davis, 40 N.B. 23. 
Ont.—Re Carter, 42 Ont.L. 57. 


35. Mallery v. Young, 25 S.E. 918, 
98 Ga. 728. 


28 N. 


232 S.W. 


128 S.E. 


36. Jones v. Habersham, 63 Ga. 
146. 
37. Jones v. Habersham, supra. 


38. Jones v. Habersham, supra. 


39. Dibble v. Currier, 83 S.H. 949, 
142 Ga. 855, Ann.Cas.1916C 1. 


fa] Illustration.—A mistaken con- 
clusion of the testatrix that her rela- 
tives did not approve her conduct 
when she left her husband, from the 
fact they had not used physical vio- 
lence upon him, was not a mistake of 
fact within the meaning of the stat- 
ute. Dibble v. Currier, 83 S.E. 949, 
142 Ga. 855, Ann.Cas. 1916C 1. 


40. Rollwagen vy. Rollwagen, 63 N. 
Y. 504; In re Thomas’ Estate, 251 N.Y. 
S. 726, 140 Mise. 446; In re Rose’s 
Estate, 246 N.Y.S. 718, 138 Misc. 630. 


41. Rollwagen vy. Rollwagen, 63 N. 
Y. 504; In re Thomas’ Estate, 251 N. 
Y.S. 726, 140 Mise. 446; In re Rose’s 
Estate, 246 N.Y.S. 718, 138 Misc. 630. 


42. Cal.—In re Fleming’s Estate, 
251 P. 637, 199 Cal. 750; In re Hollo- 
way’s PMstate, 235 P. 1012, 195 Cal. 
711; In re Keegan’s Estate, 72 P. 828, 
139 Cal. 128. 


Hawaii.—Matter of Notley, 15 
Hawaii 435. 

Ill.—Valbert v. Valbert, 118 N.E. 
(as; coe Ll 415; 


Ky.—Seals v. Seals, 281 S.W. 982, 
Os Koy U9: | ELute v. Woosley, 212 S. 
W. 597, 184 Ky. 605; Watson’s Ex’r v. 
Watson, 121 S.W. 626, 13h Ky. 20. 


Me.—Small v. Small, 4 Me. 220, 16 


Under a statute providing 
that a will executed under a mistake of fact as to the 
existence or conduct of an heir is inoperative so far 
as such heir is concerned, it has been held that it was 
not incumbent on the heir to show that he would 
have been favorably mentioned in the will but for 
Such a statute has been held to rest 
on the principle of mistake of fact as to the existence 
of the heir at law,*® and not on a mistake of law as 
to any doubtful question of the rules of descent.*? 
For example, there is no mistake within the meaning 
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his heirs.?8 
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of the statute when the testator knows of the exist- 
ence of certain persons, but does not regard them as 
The mistake, to be within the meaning 


of the statute, must be one of fact, not a mistake in 


Am.D. 253. 


Md.—Woodruff v. Linthicum, 
A. 454, 158 Md. 603. 
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Mass.—Neill v. Brackett, 126 N.E. 


93, 234 Mass. 367. 


Miss.—Sanders vy. Sanders, 89 So. 
261, 126 Miss. 610. 


Mo.—Van Raalte v. Graff, 253 S.W. 
220, 299 Mo. 513; Huffnagle v. Pauley, 
219 S.W. 373; Turner v. Anderson, 139 
S.W. 180, 236 Mo. 523; Minturn vy. 
Conception Abbey, (App.) 61 S.W. 
(2d) 352. 


Mont.—Hale v. Smith, 237 P. 214, 
73 Mont. 481. 


N.J.—In re Hops’ Will, 141 A. 771, 
103 N.J.Eq. 11. 


N.Y.—In re Dowdle’s Will, 231 N.Y. 
S. 320, 224 App.Div. 450; In re Dot- 
terweich’s Will, 205 N.Y.S. 580, 210 
App.Div. 131; Matter of Lyddy’s Will, 
5 N.Y.S. 636, 53 Hun 629, 2 Silv.Sup. 
223 [aff 4 N.Y.S. 468]; Ewen v. Per- 
rine, 5 Redf.Surr. 640. 


Ohio.—Baillie v. Heimsath, 151 N.E. 
788, 20 Ohio App. 216; Gregg v. Moore, 
14 Ohio Cir.Ct.N.S. 570. 


Okl.—Peace v. Peace, 299 P. 451, 149 
Okl. 123; In re Anderson’s Hstate, 286 
P. 17, 142 Okl. 197; Myers v. Myers, 
266 P. 452, 130 Okl. 184; McClure v. 
Kerehner, 229 P. 589, 107 Okl. 28; 
Kindt v. Parminter, 200 P. 706, 83 Okl. 
116; Gleason v. Jones, 192 P. 2038, 79 
Okl. 191, 16 A.L.R. 450; In re Cook’s 
Estate, 175 P. 507, 71 Okl. 94. 


Or.—In re Riggs’ Estate, 250 P. 
753, 120 Or. 38; In re Diggin’s Estate, 
149 P. 73, 76 Or. 341; In re Holman’s 
Estate, 70 P. 908, 42 Or. 345, 8 Prob. 
Rep.Ann. 336. 


Utah.—In re Bryan’s Estate, 25 P. 
(2a) 602 [quot Cye]. 


Wash.—Roe v. Duty, 197 P. 47, 115 
Wash. 313. 


Can.—Laramée v. Ferron, 41 Can.S. 
Ohl ; 


[a] ‘Controlling influence” is not 
sufficient to constitute such undue in- 
fluence as to invalidate a will. Todd 
v. Fenton, 66 Ind. 25. 


[b] Absolute freedom from in- 
fluence of every kind need not be 
shown in order to sustain a will. 
Schneider v. Vosburgh, 106 N.W. 1129, 
143 Mich. 476. 


43. See cases infra this note; and 
note 44. 
[a] Various statements of ele- 


ments of undue influence.—(1) ‘To 
make out a charge of undue influence, 
the contestant must show that an in- 
fluence was exerted upon the mind of 
the testator, which was equivalent to 
moral coercion, and constrained him 
to do that which was against his will, 
but which, from fear, the desire of 


reasoning from facts.*® 


[§ 436] c. Undue Influence—(1) In General. 
has been held impossible to deseribe with precision 
and exactness what is undue influence,t® and what 
the quality and the extent of the power of one mind 
over another must be to make it undue.*+ 
eral or reasonable influence over a testator is not 
sufficient to invalidate a will; 
influence must be 
what constitutes “undue influence” has been various- 
ly stated,** the substance of the different statements 


It 


Mere gen- 


to have that effect the 
While the rule as to 


“ondue.’’4? 


peace, or some other feeling than af- 
fection, he was unable to _ resist.’ 
Hall’s Heir v. Hall’s Ex’rs, 38 Ala. 
131, 134. (2) “Undue influence which 
operates to invalidate a will is such 
influence as amounts to deception, or 
to force and coercion, destroying free 
agency.” De Nieff v. Howell, 75 S.E. 


202, 204, 188 Ga. 248; Bohler v. Hicks, 


48 S.E. 306, 310, 120 Ga. 800, 9 Prob. 
Rep.Ann. 601. (3) ‘Influence, to be 
undue, within the meaning of the law, 
must be such as to substitute the will 
of the person exercising the influ- 
ence for that of the testator, there- 
by making the writing express, not 
for the purpose and intent cf the tes- 
tator, but that of the person exercis- 
ing the undue influence. It must be 
equivalent to moral coercion, must 
operate at the very time the will is 
made, and must dominate and control 
the making of it.”” In re Ramsdell’s 
HWstate, (lowa) 244 N.W. ead) 749; 
Worth y. Pierson, 223 N.W. 75 THbs 
208 Iowa 353; Wackman v. Wiseoa” 
212 N.W. 122, 123, 202 Iowa 1391. (4) 
“Undue influence, in order to make a 
will void, must be directly connected 
with its execution and must operate 
at the time it is made. It must be 
influence of such compelling force 
that the apparent testator is but the 
instrument by which the mastering 
desire of another is expressed, so that 
the supposed will, or the particular 
part in question, is not the will of 
the testator except in the sense that 
he has consented to put his name to 
it in the form in which it appears.’” 
Wiley v. Gordon, 104 N.E. 500, 505, 181 
Ind. 252; Beaver v. Emry, 149 N.E. 
730, 732, 84 Ind.App. 581. (5) “By 
undue influence is meant an influ- 
ence that restrains, controls, directs, 
and diverts or coerces the will, and 
overcomes and confuses the mind and 
the judgment of a testatrix.” Bush- 
man v. Barlow, 292 S.W. 1039, 1049, 
315 Mo. 916. (6) “It is only when 
fraud, deceit, or such domination as 
subjects the mind of a decedent is 
shown, that undue influence can be 
said to appear.” In re Leisey’s BEs- 
tate, 124 A. 754, 755, 280 Pa. 533. (7) 
“Ini eadone ‘to constitute undue influ- 
ence sufficient to avoid a will, there 
must be imprisonment of the body or 
mind, fraud, or threats, or mis- 
representations, or circumvention, or 
inordinate flattery, or physical or 
moral coercion, to such a degree as to. 
prejudice the mind of the testator, to 
destroy his free agency, and to op- 
erate as a present restraint upon him 
in the making of the will.” In re 
Keen’s Estate, 149 A. 787, 739, 299 Pa. 
430; In re Koons’ Estate, 143 A. 125, 
126, 298 Pa. 467; In re Wolf’s Estate, 
LO) VAS eS Ole 503, 284 Pa. 169; In re 
Phillips’ Estate, 90 A. 457, 460, 244 
Paneson7 G8) “Undue influence. 

may be defined as that which compels 
the testator to do that which is 
against the will from fear, the desire 
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is that, to be sufficient to avoid a will, the influence 
exerted must be of a kind that so overpowers and 
subjugates the mind of the testator as to destroy his 


of peace, or from other feeling which 
he is unable to resist.” Torres v. 
Lopez, 48 Philippine 772, 821. (9) 
“In order to avoid a will on the 
ground of undue influence, it must 
be shown that the influence exercised 
amounted to a moral coercion, which 
restrained independent action, and de- 
stroyed free agency, or which, by im- 
portunity which could not be resisted, 
constrained the testator to do that 
which was against his free will and 
desire, but which he was unable to 
refuse or too weak to resist. It must 
not be the promptings of affection, 
the desire of gratifying the wishes 
of another, the ties of attachment 
arising from consanguinity, or the 
memory of kind acts and friendly of- 
fices; but a coercion produced by im- 
portunity, or by a silent, resistless 
power which the strong will often 
exercises over the weak and infirm, 
and which could not be resisted, so 
that the motive was tantamount to 
force or fear.” In re White’s Will, 5 
Neos. 295; 298, 52 Hun, 613,. liSilv. 
neh TOS patt 24) INA.) 9355) 221 eNoY. 
06]. 


44. U.S.—Creighton v. Creighton, 
Buena 333; Sheppey v. Stevens, 185 


Ala.—Dulaney v. Burns, 119 So. 21, 
218 Ala. 493; Cox v. Hale, 114 So. 465, 
217 Ala. 46; Raney’ v. Raney, 112 So. 
3138, 216 Ala. 30; Lewis v. Martin, 98 
So. 635, 210 Ala. 401; Scarbrough. v. 
Scarbrough, 64 So. 105, 185 Ala. 468; 
Councill v. Mayhew, 55 So. 314, 172 
Ala. 295; Johnson v. Armstrong, 12 
Owe, MieAla. Vols Knox, Knox, 11 
onnl25.0 95 (Ala. 0495, 13:6 Am. Sor. (235% 
Leeper v. Taylor, 47 Ala. 221; Blakey’s 
Heirs v. Blakey’s Ex’x, 33 Ala. 611; 
Taylor v. Kelly, 31 Ala. 59, 68 Am.D. 
150; Dunlap v. Robinson, 28 Ala. 100. 


Ark.—Phillips v. Jones, 18 S.W. 
(2d) 352, 179 Ark. 877; Sneed y. 
Reynolds, 266 S.W. 686, 166 Ark. 581; 
Mason v. Bowen, 183 S.W. 9738, 122 
Ark. 407; AJford v. Johnson, 146 S. 
W. 516, 103 Ark. 236. 


Cal.—In re Smith’s Estate, 252 P. 
325, 200 Cal. 152; In re Holloway’s 
Bstate, 23h. Love) 1951 Cal.evide “kn 
re Bixler’s Hstate, 229 P. 704, 194 Cal. 
585; In re Newhall’s Estate, 214 P. 
Zale oO Cala i09, 28, cALTaR.) 0135) on 
re Stoddard’s Estate, 163 P. 1010, 174 
Cal. 606; In re Packer’s Estate, 129 
BP. 778, 164 Cal. 525; In re Morcel’s 
Hstate, 121 P. 733, 162 Cal: 188; In 
re Ricks’ Hstate, 117 P. 532, 160 Cal. 
450; In re Finkler’s Hstate, 
21 P.(2d) 681; In re Wood’s Estate, 
(App.) 21 P.(2d) 626; In re Donovan's 
Hstate, 299 P. 816, 114 Cal.App. 228; 
In re Carson’s Hstate, 239 P. 364, 74 
Cal.App. 48; In re Weber’s Hstate, 
1A boil. Cal_App, 224" “Initre 
Black, Myr. Prob. .24 


Conn.—Turner’s Appeal, 44 A. 310, 
72 s@onn: 305, 5 Prob.Rep:Amn. 155% 
Dale’s Appeal, 17 A. 757, 57 Conn. 127. 


50 
Lodge v. Lodge’s 
Sutton v. Sutton, 5 
1 Del. 


Del.—Pritchard vy. Henderson, 
WG 217, 19) Del. 128; 
Will, 7 Del. 418; 
Del. 459; Chandler v. Ferris, 
454, 


Fla.—Gardiner v. Goertner, 149 So. 
186; Hamilton v. Morgan, 112 So. 
80, 98 Fla. 311; Peacock v. Du Bois, 
105 So. 321, 90 Fla. 162; Newman vy. 
Smith, 82 So. 236, 77 Fla. 6338, 667, 
688. 


Ga.—Galloway v. Hogg, 
156, 167 Ga. 502; 


146 S.E. 
Edenfield v. Boyd, 


(App.) | 
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84 S.E. 436, 143 Ga. 95; Field v. Brant- 
ley, 77 _S.B. 559, 139 Ga. 437) Jack- 
son v. Jackson, 32 Ga.,325; Morris v. 
Stokes, 21 Ga. 552. 


Ill. Biggerstaff v. Wicks, 180 N. 
EH. 840, 348 Ill. 129; Hauptman v. 
Graehl, 175 N.E. 1, 343 Ill. 128; Miles 
v. Long, 174 N.E. 836, 342 Ill. 589; 
Greenlees v. Allen, 173 N.E. 121, 341 
Tll. 262; Powell v. Bechtel, 172 N.E. 
765, 340 Ill. 330; Flanigon v. Smith, 
169 N.E. 767, 337 Ill. 572; Applehans 
v. Jurgenson, 168 N.E. 327, 336 Ill. 
427, 67 A.L.R. 851; Prinz v. Schmidt, 
166 N. BE: 209, 834 Ill. 576; Pollock yv- 
Pollock, 159 °N.B. 305, 328 Ill. 179; 
Grosh v. Acom, 156 N.E. 485, 325 Ill. 
474; Cunningham v. Dorwart, 148 N. 
BE. 314, 317 Ill. 451; “Goff v..Gerhart, 
147 N.B. 419, 316 Ill. 513; Gregory v. 
Richey, £88 =N.E. 669, 307 Tl. 2195 
Waterman v. Hall, 126 N.B. 139, 291 
Ill. 304; Farmer v. Davis, 124 N.E. 
640, 289 Ill. 392; McCune v. Reynolds, 
123 N.E. 317, 288 Ill. 188; Dickerhoof 
Ve. Wi00d,. 07 N.EY 8%, 26% Ts 50 
Hurd v. Reed, 102 N.E. 1048, 260 Ill. 
154; Bowles v. Bryan, 98 N.E. 230, 
254 Ill. 148; Larabee v. Larabee, 88 


N.E. 1037, 240 Ill. 576; Snell v. Wel- 
don, 1187) AN Be) 1022, 289° Ne 29s; 
Compher v. Browning, 76 N.E. 678, 


219 Ill. 429, 109 Am.S.R. 346; Sohn- 
son v. Farrell, 74 N.E. 760, 215 Til. 
542; Woodman v. Illinois Trust, etc., 
Bank, 71_N.E. 1099, 211 Ill. 578; Hng- 
land v. Fawbush, 68 N.E. 526, 204 Ill. 
884; Smith v. Henline, 51 N.E. 227, 
174 Ill. 184, 4 Prob.Rep.Ann. 61; All- 
mon vy. Pigg, 82 Ill. 149, 25 Am.R. 303; 


Roe v. Taylor, 45 Ill. 485; Dickie v. 
Carter, 42 Ell. 376. 
Ind.—Todd vy. Fenton, 66 Ind. 25; 


Beaver v. Emry, 149 N.E. 730, 84 Ind. 
App. 581. 


Iowa.—McCollister v. Showers, 248 
N.W. 363; In re Ramsdell’s Estate, 
244 N.W. 744; Cookman v. Bateman, 
231 N.W. 301, 210 Iowa 503; .Worth 
v. Pierson, 223 N.W. 752, 208 Iowa 
353; Wackman v. Wiegold, 212 N.W. 
122, 202 Iowa 1391; Hann v. Hann, 211 
N.W. 495, 202 Iowa 807; In re John- 
son’s Will, 207 N.W. 748, 201 Iowa 
687; In re Mott’s Hstate, 205 N.W. 
770, 200 Iowa 948; In re Will of Rich- 
ardson, 202 N.W. 114, 199 Iowa 1320; 
In re Renne’s Will, 189 N.W. 776, 194 
Iowa 938; Henderson v. Jackson, 111 
N.W. 821, 138 Iowa 326; Parker v. 
Lambertz, 104 N.Y. 452, 128 lowa 496; 
Perkins v. Perkins, 90 N.W. 55, 116 
Iowa 253, 7 Prob.Rep.Ann. 690. 


Kan.—Maddy v. Hock, 4 P.(2d) 408, 
134 Kan. 15; Warwick v. Zimmerman, 
270 P. 612, 126 Kan. 619; Rishel v. 
McPherson County, 253 P. 586, 122 
Kan. 741 [reh den 255 P. 979, 123 Kan. 
414, and former op adhered to 257 P. 
939, 124 Kan. 31]; Black v. Funk, 155 
P. 959, 97 Kan. 509; Ginter v. Ginter, 
ee 634, 79 Kan. 721, 22 L.R.A.N.S. 


Ky.—Bennett v. Bennett’s Ex’r, 51 
S.W.(2d) 241, 244 Ky. 394; Smith v. 
Smith, 47 S.W.(2d) 1086, 243 Ky. 240; 
Bodine v. Bodine, 44 S.W.(2d) 840, 
241 Ky. 706; Mossbarger vy. Moss- 
barger’s Adm’x, 18 S.W.(2d) 997, 230 
Ky. 230; Seals v. Seals, 281 S.W. 982, 
213 Ky. 779; Clore v. Argue, 281 S.W. 
1005, 2138 Ky. 664; Langford’s Dx’r v. 
Miles, 225 S.W. 246, 189 Ky. 515; 
Stutiville’s Hx’rs v. Wheeler, 219 S. 
W. 411, 187 Ky. 361; Huff v. Woosley, 
212 S.W. 597, 184 Ky. 605; Bailey v. 
Bailey, 212 S.W. 595, 184 Ky. 455; 
Bailey v. Waddy, 212 S.W. 459, 184 
Ky. 451; Schrodt’s Ex’r y. Schrodt, 
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free agency and make him express the will of anoth- 
er, rather than his own;** irrespective of how little 
the influence, if the free agency is destroyed, it vi- 


203 S.W. 1051, 181 Ky. 174; Talbott 
v. Giltner, 200 S.W. 913, 179 Ky. 571; 
Jones v. Beckley, 191 S.W. 627, 173 
Ky. 831; Brent v. Fleming, 176 S.W. 
1134, 165 Ky. 356; Yahr v. Hynes, 167 
S/W... 680; 189 sKy. 518; Raison wey. 
Raison, 146 S.W. 400, 148 Ky. 116; 
Watson’s HEx’r v. Watson, 121 S.W. 
626, 1837 Ky. 25; Lucas v. Cannon, 13 
Bush 650; Turley’s Ex’rs v. Johnson 
& Lillard, 1 Bush 116; Oberdorfer v. 
Newberger, 67 S.W. 267, 23 Ky.L. 2323; 
pean: Phillips, 61 S.W. 10, 22 Ky. 
. 1621. 


Me.—Appeal of Rogers, 123 A. 634, 
123 Me. 459; Barnes v. Barnes, 66 
Me. 286. 


Md.—Longanecker v. Sowers, 129 
A. 896, 148 Md, 584; Griffith v. Ben- 
zinger, 125 A. 512, 144 Md. 575; Ken- 
nedy v. Kennedy, 91 A. 759, 124 Md. 
38; Dudderar v. Dudderar, 82 A. 453, 
116 Md. 605; Somers v. McCready, 53 
A. 1117, 96 Md. 437; Layman v. Con- 
rey, 60 Md. 286; Tyson v. Tyson, 37 
Md. 567. 


Mass.—Neill v. Brackett, 126 N.E. 
93, 234 Mass. 367; Whitcomb v. Whit- 
comb, 91 N.E. 210, 205 Mass. 310, 18 
Ann.Cas. 410; Bacon vy. Bacon, 62 N. 
HE. 990, 181 Mass. 18, 92 Am.S.R. 397, 
7 Prob.Rep.Ann. 581. 


Mich.—In re Klink’s Estate, 178 N. 
W. 14, 210 Mich. 614; Soule v. Henry, 
163 N.W. 944, 197 Mich. 473; In re 
McIntyre’s Estate, 159 N.W. 517, 193 
Mich. 257; Bradford v. Vinton, 26 N. 
W. 401, 59 Mich. 139, 60 Am-R. 276; 
Kempsey v. Maginnis, 2 Mich.N.P. 49. 


Minn.—In re Jenks’ Hstate, 205 N. 
W. 271, 164 Minn. 377; Rasmussen v. 
Evans, 185 N.W. 297, 150 Minn. 319; 
In re Hudson’s Estate, 155 N.W. 392, 
131 Minn. 439; In re Buck’s Estate, 
142 N.W. 729, 122 Minn. 463; Schmidt 
v. Schmidt, 50 N.W. 598, 47 Minn. 451. 


Miss.—Barnett v. Barnett, 124 So. 
498, 155 Miss. 449; Sanders y. Sand- 
ers, 89 So. 261, 126 Miss. 610; Wood- 
ee v. Pizzati, 81 So. 127, 119 Miss. 


Mo.—Beckmann vy. Beckmann, 52 
S.W.(2d) 818; Webster v. Leiman, 44 
S.W.(2d) 40, 328 Mo. 1232; Patton v. 
Shelton, 40 S.W.(2d) 706, 328 Mo. 
631; Bushman vy. Barlow, 292 S.W. 


1039, 316+ Mo. 9163 Van, Raaltes y. 
Graff, 253 S.W. 220, 299 Mo. 513; 
Spencer v. Spencer, 221 S.W. 58; 
Kleinlein v. Krauss, 209 S.W. 933; 


Hayes v. Hayes, 145 S.W. 1155, 242 
Mo. 155; Turner v. Anderson, 139 S. 
W. 180, 236 Mo. 523; Gibony vy. Fos- 
ter, 1380 S.W. 314, 230 Mo. 106; Lind- 
sey v. ‘Stephens, 129 S’w. 641) (229 
Mo. 600; Mowry v. Norman, 122 S.W, 
724, 223 Mo. 468; Winn y. Grier, 118 
S.W. 48, 217 Mo. 420; Dausman' v. 
Rankin, 88 S.W. 696, 189 Mo. 677, 107 
Am.S.R. 391; Crowson y. Crowson, 
72 S.W. 1065, 172 Mo. 691; Campbell 
v. Carlisle, 68 S.W. 701, 162 Mo. 634; 
Martin v. Bowdern, 59 S.W. 227, 158 
Mo. 379; Tibbe v. Kamp, 54 S.W. 879, 
154 Mo. 545, 55 S.W. 440; Sehr v. Lin- 
demann, 54 S.W. 537, 153 Mo. 276; Ri- 
ley v. Sherwood, 45 S.W. 1077, 144 
Mo. 354, 3 Prob.Rep.Ann. 519; Mc- 
Fadin v. Catron, 25 S.W. 506, 120 Mo. 
252; Norton v. Paxton, 19 S.W. 807, 
110 Mo. 456; Myers v. Hauger, 11 S. 
W. 974, 98 Mo. 433; Jackson v. Har- 
din, 83 Mo. 175; Minturn v. Concep- 
tion Abbey, (App.) 61 S.W.(2d) 352; 
Luebbert v. Brockmeyer, 138 S.W. 92, 
158 Mo.App. 196; Berst v. Moxom, 138 
S.W. 74, 157 Mo.App. 342. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tiates the will which is the result 


influence, not brought to bear on the: testamentary 


act, however strong or controlling, 


Mont.—Hale v. Smith, 237 P. 214, 73 
Mont. 481 [cit Cyc]; Murphy v. Nett, 
130 P. 451, 47 Mont. 38 [cit Cyc]. 


Neb.—In re Stuckey’s Estate, 181 
N.W. 564, 105 Neb. 641; Boggs v. 
Boges, ST INVWs 39,62 Neb. 274, 7 
Prob.Rep.Ann. 48; Stull v. Stull, 1 
Neb. (Unoff.) 38v, 389, 96 N.W. 196. 


N.H.—Knox v. Perkins, 163 A. 497; 
Bartlett v. McKay, 120 A. 627, 80 N.H. 
574; Loveren v. Eaton, 113 A. 206, 
80 N.H. 62. 


N.J.—In re Smith’s Will, 133 A. 43; 
In re Brengel’s Will, 95 A. 750, 85 N. 
J.&q. 487 [aff 96 A. 292, 85 N.J.Eq. 
599]; In re Sebring’s Will, 93 A. 686, 
84 N.J.Eq. 453; In re Tunison’s Will, 
90) A. 695, &83-N.J.Bq. 277 [aff 93 A. 
1087]; In re Buckman’s Will, 85 A. 
246, 80 N.J.Eq. 556: In re Johnson’s 
Will, 85 A. 254,*80 N.J.Eq. 525; In 
re Cooper’s Will, 71 A. 676, 75 N.J.Eq. 
177 [aff sub nom. Harrison v. Axtell, 
75 A. 1100, 76 N.J.Eq. 614]; In re Gil- 
ham’s Will, 52 A. 690, 64 N.J.Eq. 715; 
Schuchhardt v. Schuchhardt, 49 A. 
485, 62 N.J.Eq. 710; Bennett v. Ben- 
nett, 26 A. 573, 50 N:J.Egq.. 439; 
Moore’s Ex’rs v. Blauvelt, 15 N.J.Eq. 
367; Turner y. Cheesman, 15 N.J.Eq. 
243; In re Doughty’s Will, 154 A. 871, 
9 N.J.Mise. 149 [aff 164 A. 279, 112 
N.J.Eq. 320]; In re Crotty’s Estate, 
134 A. 622, 4 N.J.Mise. 745; In re 
Merkel’s Will, 134 A. 340, 4 N.J.Misc. 
Aas Rustling v. Rustling, 4 N.J.l.J. 
18. 


N.Y.—Children’s Aid Soc. v. Lover- 
se, 10. N.Y. 387; Brick» v.. Brick; 
66 N.Y. 144; Rollwagen v. Rollwagen, 
63 N.Y. 504 [aff 3 Hun 121, 5 Thomps. 
&C. 402]; Gardiner v. Gardiner, 34 
N.Y. 155; In re Rundles’ Will, 215 N. 
Y.S. 749, 216 App.Div. 658;/In re Dot- 
terweich’s Will, 205 N.Y.S. 580, 210 
App.Diy. 131; In re Powers, 162 N.Y. 
S. 828,176 App.Div. 455; Pettit v. Pet- 
tit, 134 N.Y.S. 133, 149 App.Div. 485; 
In re Lyddy’s Will, 5 N.Y.S. 636, 53 
Hun 629, 2 Silv.Sup. 223 [aff 4 N.Y. 
S. 468]; In re White’s Will, 5 N.Y.S. 
295, 52 Hun 6138, 1 Silv.Sup. 191 [aff 
24 N.H. 935, 121 N.Y. 406]; Hazard 
v. Hazard, 2 Hun 445, 5 Thomps.&C. 
79; In re Blair’s Will, 16 N.Y.S. 874, 
16 Daly 540; In re Brown's Estate, 
257 N.Y.S. 864, 143 Misc. 688; In re 
Thomas’ Estate, 251 N.Y.S. 726, 140 
Misc. 446; In re Rose’s Estate, 246 
N.Y.S. 718, 138 Mise. 630; In re Whit- 
marsh’s Hstate, 234 N.Y.S. 505, 133 
Misc. 858; In re Prentice’s Will, 181 
N.Y.S. 679, 110 Misc. 456; In re Caff- 
rey’s Will, 159 N.Y.S. 99, 95 Misc. 
466 [aff 161 N.Y.S. 277, 174 App.Div. 
398 (aff 116 N.E. 1038, 221 N.Y. 486)]; 
In re Spooner’s Will, 152 N.Y.S. 537, 
89 Misc. 30; In re Crockett’s Will, 149 
N.Y.S. 477, 86 Mise. 631; In re Haw- 
ley’s Will, 89 N.Y.S. 803, 44 Misc. 186 
[aff 91 N.Y.S. 1097, 100 App.Div. 513}; 
In re Campbell’s Will, 1386 N.Y.S. 
1086; In re Crumb’s Estate, 127 N. 
Y.S. 269; In re Brooks’ Will, 120 N. 
Y.S. 596; In re Ellwanger’s Will, 114 
NES. U2 [aff 120) "NvY.S. 41122, 136 
App.Div. 909]; Booth v. Kitchen, 3 
Redf.Surr. 52; Matter of Burk’s Will, 
2 Redf.Surr. 239. 


N.C.—In re Creecy’s Will, 129 S.E. 
822, 190 N.C. 301; In re Hurdle’s Will, 
2ORIS. tus bSo, m0 NEC. 221 in re 
Mueller’s Will, 86 S.B. 719, 170 N.C. 


28; In re Craven’s Will, 86 S.H. 587, 
169 N.C. 561; Marshall v. Flinn, 49 
INC.1'99:; 


Ohio.—Raymond v. Hearon, 164 N. 
E. 644, 30 Ohio App. 184; Hayes v. 
Halle, 155 N.E. 4938, 23 Ohio App. 522; 
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of it.45 General | fluence.*® 


is not undue in- | fraud.47 


Phillips v. Board of Education of 
Pickaway Tp. Rural School Dist., 153 
N.E. 119, 21 Ohio App. 194. 


Okl.—In re Riddle’s Hstate, 25 P. 
(2d) 768; Peace v. Peace, 299 P. 451, 
149 Okl. 123; In re Anderson’s Estate, 
286 P. 1%, 142. Okl. 197;. Teuscher v. 
Gragg, 276 P. 753, 136 Okl. 129, 66 A. 
L.R. 148; Myers v: Myers, 266 P. 452, 
130 Okl. 184; In re Chopper’s Estate, 
239 PP, 592, 112 Okl. 255 MeClure.v. 
Kerehneér, 229 P. 589, 107 Okl...28; 
int resharts state 283 P..2277 106 
Okl. 180: Nelson v. York, 209 P. 425, 
87 Okl. 210; Kindt v. Parmenter, 200 
P. 706,83 Okl. 116; In re Swartz’s 
Will, 192 P.’208, 79 Okl. 191, 16 A.L.R. 
450; In re Cook’s Estate, 175 P. 507, 
71 Okl. 94. 


Or.—In re Wayne’s Estate, 291 P. 
356, 134 Or. 464; In re Severson’s Es- 
tate,)267 ©.) 396,4125 (Or! 5455. Ine re 
Curr’s Will 256) 228390) Lal Or. 5045 
In’ re Riggs’ Hstate, 250, P. 7538, *120 
Or. 38; In re Allen’s Estate, 241 P. 
996, 116 Or. 467; In re Moore's Estate, 
236 P. 265, 114 Or. 444; In re Diggins’ 
Estate 149 (Pp. 73) 16) Or. "3415" In re 
Holman’s Estate, 70 P. 908, 42 Or. 
345, 8 Prob.Rep.Ann. 336. 


Pa.—In re Llewellyn’s Estate, 145 
A. 810, 296 Pa. 74, 66 A.L.R. 222; Gon- 
gaware v. Donehoo, 100 A. 264, 255 Pa. 
502; In re Phillips’ Bstate, 90 A. 457, 
244 Pa. 35; Eble v. Fidelity Title & 
Trust Co., 86 A. 485, 238 Pa. 586; In 
re McNitt’s Estate, 78 A. 32, 229 Pa. 
71; Caughey v. Bridenbaugh, 57 A. 
821, 208 Pa. 414; Englert v. Englert, 
47 A. 940, 198 Pa. 326, 82 Am.S.R. 808; 
Shallcross’ Hst., 23 Pa.Dist. 170; Jef- 
ferie’s Dst., 20 Pa.Dist. 217; Wilson’s 
Will, 12 Pa.Dist. 649; Bull’s Est., 28 
Pa.Co. 549; Murray’s Est., 11 Pa.Co. 
263; Stephenson’s Est., 6 Pa.Co., 628; 
Connell’s Est., 4 Pa.Co. 566; Keisler 
Hstate, 12 Luz.Leg.Reg. 153; In re 
Mintzer’s Will, 5 Phila. 206. 


R.I.—Caldarone v. Caldarone, 
A. 489, 48 R.I. 1638. 


S.cC.—Means v. Means, 86 S.C.L. 
167; Woodward v. James, 34 8.C.L. 
552, 51 Am.D. 649; Floyd v. Floyd, 
84 S.Cc.L. 44, 49 Am.D. 626; Farr v. 
O’Neall, 30 S.C.L. 80. 


Tenn.—Wisener & Brown v. Mau- 
pin, 2 Baxt. 342. 


Tex.—Scott v. Townsend, 166 S.W. 
1138, 106 Tex. 322 [rev (Civ.App.) 159 
S.W. 342]; Pierson v. Pierson, (Civ. 
App.) (57 0S: W.(2d)) 6335.5 Decker ~v. 
Koenig, (Civ.App.) 37 S.W.(2d) 378; 
Smith v. Mann, (Civ.App.) 296 S.W. 
613; Craycroft v. Crawford, (Civ. 
App.) 275 S.W. 124 [rev on_ other 
grounds (Commn.App.) 285 S.W. 275, 
reh den (Commn.App.) 287 S.W. 244]; 
Whitney v. Murrie, (Civ.App.) 264 S. 
W. 270; Stolle v. Kanetzky, (Civ. 
App.) 259 S.W. 657; Fox v. Bierman, 
(Civ. App.) 257 S.W. 969; Holmes vy. 
Houston, (Civ.App.) 241 S.W. 1039; 
Mayes v. Mayes, (Civ.App.) 159 S,W. 
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919; Scott v. Townsend, (Civ.App.) 
159 S.W. 342; Allday v. Cage, (Civ. 
App.) 148 S.W. 838. 


Utah.—In re Bryan’s Estate, 25 P. 
(2d) 602 [quot Cyc]; Anderson v. 
Anderson, 134 P. 553, 43 Utah 26. 


vt.—In re Everett’s Will, 166 A. 
827, 105 Vt. 291. 


Va.—Tabb v. Willis, 156 S.E. 556, 
155 Va. 836; Culpepper v. Robie, 154 
S.E. 687, 155 Va. 64; Jenkins v. Trice, 
12S Bie eb lyialib2 maven esi (Cone, -v. 
Core’s Adm’rs, 124 S.E. 453, 1389 Va. 1; 
Wooddy v. Taylor, 77 S.E. 498, 114 


[68 C.J.] 745 


The undue influence which wili avoid 
a will must amount to moral or physical coercion or 
The fact that the testator was aware of 


Va. 737; Wood's Ex’rs v. Wood, 63 S. 
E. 994, 109 Va. 470. 


Wash.—In re Simpson’s Estate, 14 
P.(2d) 1, 169 Wash. 419; In re Zelin- 
sky’s Estate, 227 P. 507, 180 Wash. 
165; Roe v. Duty, 197 P. 47, 115 Wash. 
313; In re Roy’s Estate, 193 P. 682, 
113 Wash. 277; In re Patterson’s Es- 
tate, 123 P.515;,.68 Wash. 37.75) (Con- 
ace v. Mix, 115 P. 305, 63 Wash. 


W.Va.—Payne v. Payne, 125 S.B. 
818, 97 W.Va. 627; Snedeker v. Ru- 
long, 71 S.E. 180, 69 W.Va. 223; Stew- 
art v. Lyons, 47 S.E. 442, 54 W.Va. 
665, 9 Prob.Rep.Ann. 222; Forney v. 
Ferrell, 4 W.Va. 729. 


Wis.—In re Schaefer’s Estate, 241 
N.W. 382, 207 Wis. 404; In re Wal- 
lace’s Will, 222 N.W. = 255, 197 Wis. 


323; In re Wegner’s Estate, 201 N. 
W. 826, 185 Wis. 407; In re Nacht- 


sheim’s Will, 164 N.W. 997, 166 Wis. 
556; In re Skrinsrud’s Will, 147 N.W. 
370, 158 Wis. 142; In re Duncan’s 
Will, 141 N.W. 1002, 154 Wis. 39; In 
re Ball’s Estate, 141 N.W. 8, 153 Wis. 
27; In re Evenson’s Will, 139 N.W. 
766, 152 Wis. 113. 


Wyo.—Cook v. Bolduc, 157% P. 580, 
158 P. 266, 24 Wyo. 281. 


Man.—Re Rosenblat, [1932] 4 Dom. 
Dea oss 


ihn, Ses v. Freeman, 19 Ont. 


Newfoundl.—In re Ashley, 7 New- 
oe 447; In re Doyle, 4 Newfoundl. 


[a] Imprisonment 
mind.—To constitute 
ence’. sufficient to avoid the will, 
there must be imprisonment of the 
body or mind, or threats, or misrep- 
resentations, or circumvention, or in- 
ordinate flattery, or physical or moral 
coercion to such a degree as to preju- 
dice the testator’s mind, destroy his 
free agency, and operate as a personal 
restraint upon him. In re Keen’s Es- 
tate, 149 A. 737, 299 Pa. 430; In re 
Wolfe’s Hstate, 130 A. 501, 284 Pa. 
169; In re Phillips’ Estate, 90 A. 457, 
244 Pa. 35. 


[b] Mental operations.—Undue in- 
fluence must be such as to control the 
mental operations of the testatrix. 
Neal v. Caldwell, 34 S.W.(2d) 104, 326 
Mo. 1146. 


[c] Control of volition.—To viti- 
ate a will on the ground of “undue 
influence,’ it must appear that the 
testator’s volition at the time of the 
testamentary act was controlled by 
another and that the will was not the 
result of a free exercise of judgment 
and choice. In re Roy’s Estate, 193 P. 
682, 118 Wash. 277. 


45. In re Tunison’s Will, 90 A. 695, 
83 N.J.Eq. 277; Rollwagen v. Roll- 
wagen, 63 N.Y. 504; In re Thomas’ 
Estate, 251 N.Y.S. 726, 140 Misc. 446; 
In re Rose’s Estate, 246 N.Y.S. 718, 
138 Misc. 630. 


46. In re Anderson’s Estate, 198 
P. 407, 185 Cal. 700; In re McDév- 
itts: Wstate, 930 P.8 101" 95 Calving: 
In re Whitmarsh’s Estate, 234 N.Y. 
S. 505, 133 Misc. 858; Small v. Taylor, 
(Tex.Civ.App.) 54 S.W.(2d) 151. 


47. Ala.—Cox v. Hale, 114 So. 465, 
217 Ala. 46; Phillips v. Gaither, 67 
So. 1001, 191 Ala. 87; Councill v. May- 
hew, 55 So. 314, 172 Ala. 295. 


Fla.—Newman v. Smith, 82 So. 
77 Fla. 6338, 667, 688. 


Ga.—Walters v. Walters, 107 S.E. 


of body or 
“undue influ- 


236, 
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the contents of the instrument that he signed is no 
answer to a charge of undue influence,*® 


Essential elements. 


ing the effect of such influence.°®* 


492, 151 Ga. 52%5 Potts v. House, 6 
Gae 324, 50 Am.D. 329: 


Iowa.—In re Ramsdell’s Hstate, 244 
N.W. 744; Cookman y. Bateman, 231 
N.W. 301, 210 Iowa 503; Wackman v. 
Wiegold, 212 N.W. 122, 202 lowa 1391; 
Hann y. Hann, 211 N.W. 495, 202 lowa 
807; In re Richardson’s Will, 202 N. 
W. 114, 199 Iowa 1320; Henderson v. 
Jackson,.111 N.W. 821, 138 Iowa 326, 
ZC MAWN Sauls (On banker Vin layne 
bertz, 104 N.W. 452, 128 Iowa 496; 
Perkins vy. Perkins, 90 N.W. 55, 116 
Iowa 496. 


Ky.—Bodine v. Bodine, 44 S.W.(2d) 
840, 241 Ky. 706. 


Me.—Appeal of Rogers, 123 A. 634, 
123 Me. 459. 


Md.—McCoy v. Fluharty, 161 A. 657, 
162 Md. 617; Bell v. Wolfkill, 137 A. 
35, 152 Md. °*407:—Watson v. Young 
Women’s Christian Ass’n, 112 A. 616, 
ILS Kl. Byaia, 


Mich.—In re Petrie’s Estate, 232 N. 
W. 190, 251 Mich. 588; In re Klink’s 
Estate, 178 N.W. 14, 210 Mich. 614; 
Soule v. Henry, 163 N.W. 944, 197 
Mich. 473; Maynard v. Vinton, 26 N. 


W. 401, 59 Mich. 139, 60 Am.R. 276. 
Mo.—Webster v. Leiman, 44 S.W. 
(2d) 40, 328 Mo. 1232; Lindsey v. 


Stephens, 129 S.W. 641, 229 Mo. 600; 
Denny vi Hicks, 2) S.W.(2d) 139, 222 
Mo.App. 1206; Jones vy. Jones, (App.) 
260 S.W. 793; Berst v. Moxom, 138 
S.W. 74, 157 Mo.App. 342 


N.H.—Knox v. Perkins, 163 A. 497; 
ae v. McKay, 120 A. 627, 80 N. 
H. 574. 


N.J.—Loveridge v. Brown, 129 A. 
131, 98 N.J.Eq. 381; In re Doughty’s 
Will, 154 A. 871, 9 N.J.Misc. 149 [aff 
164 VAD 279) 112) Ne. Eg.) 320); Invre 
Crotty’s Estate, 134.A. 622, 4 N.J. 
Mise. 745; In re Merkel’s Will, 134 
A. 340, 4 N.J.Misc. 656; In re Smith’s 
Wall ids AL 435 4 IN daMiscs 3530) in 
re Dillon’s Hstate, 130 A. 245, 3 N.J. 
Misc. 784 


N.Y.—In re Schillinger’s Will, 179 
N.E. 380, 258 N.Y. 186 [motion den 
EO INGIGE BGS VASE INGER SOS Tibay vers 
Dowdle’s Will, 231 N.Y.S. 320, 224 
App.Div. 450; In re Dotterweich’s 
Wall, 205  N.Y.S. 5380,°210 App, Div. 
131; In re Bossom’s Will, 186 N.Y.S. 
782, 195 App.Div. 339; In re Ruef, 167 
N.Y.S. 498, 180 App.Div. 203 [aff 119 
INO Daucicion ONG ie oe anal ikeme 
Fleischmann’s Will, 163 N.Y.S. 426, 
176 App.Div. 785; In re Powers, 162 
INDYSs Sec, Ll 6 App, Div.) 455% In “re 
Tymeson’s Will, 187 N.Y.S. 3380, 114 
Mise. 648; In re Caffrey’s Will, 159 
N.Y.S. 99, 95 Misc. 466 [aff 161 N.Y.S. 
27%, 174° App. Div. 398 (aff 116 NE 
1038, 221 N.Y. 486)]; In re Van Ness’ 
Will, 189 N.Y.S. 485, 78 Misc. 592; 
In re Manay’s Will, 181 N.Y.S. 648. 


Okl1,—In re Anderson’s Estate, 286 
Peli ac Oman Lois wviy ers. Myers, 
266 P. 452, 130 Okl. 184; McClure y. 
Kerchner, 229 P. 589, 107 Okl. 28. 


Pa.—In re Wolfe’s Hstate, 130 A. 
501, 284 Pa. 169; In re Herr’s Estate, 
96 'A. 464, 251 Pa. 228; Heilbrun’s 


° 


The essential elements of un- 
due influence have been held to be a susceptible tes- 
tator,#® another’s opportunity to exert it,°° a dis- 
position to do so for an improper purpose,° the fact 
of improper influence exerted,°®? and the result show- 
A bad or improp- 
er motive is not an essential element of undue influ- 
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fluence. 


question.°°® 


Time. 


iD H) MERIC, SINUS 


Va.—Jenkins v. Trice, 147 S.E. 251, 
152 Va. 411; Dearing v. Dearing, 111 
S.H. 286, 1382 Va. 178. 


Wash.—In re Adams’ Estate, 206 P. 
947, 120 Wash. 189; In re Patterson’s 
Hstate, 123 P. 515, 68 Wash. 377. 


Wis.—In re Evenson’s Will, 139 N. 
W. 766, 152 Wis. 113. 


“The influence, to vitiate the will, 
must have been such as to amount to 
force and coercion, destroying her 
free agency, and there must be proof 
that the will was obtained by this 
coercion, and it must be shown that 
the circumstances of its execution 
are inconsistent with any hypothesis 
but undue influence.” In re Petrie’s 
Estate, 232 N.W. 190, 191, 251 Mich. 
588; Maynard v. Vinton, 26 N.W. 
401, 408, 59 Mich. 139, 60 Am.R. 276. 


[a] Unkind words said about con- 
testant to the testator could not be 
considered undue influence, since in- 
fluence exerted, to be deemed ‘‘un- 
due,” must be such as amounts to 
moral or physical coercion, so that 
the testator was prevented from ex- 
ercising his own judgment and free 
will, and his act became, in effect, 
that of another. In re Klink’s Estate, 
178 N.W. 14, 210 Mich. 614. 


48. In re Brooks’ Will, 120 N.Y.S. 
596. 


49. Neill v. Brackett, 126 N.E. 93, 
234 Mass. 367; In re Schaefer’s Es- 
tate, 241 N.W. 382, 207 Wis. 404. 


50. In re Schaefer’s Estate, supra. 


51. Stutiville’s Ex’rs v. cones 
29 TS We Adel Le Mikcya, Ss Oie mln re 
Schaefer’s Estate, 241 nae 382, 207 
Wis. 404. 


fa] “Disposition” to exercise un- 
due influence implies willingness to 
do something wrong or unfair, to 
bring about a result favorable to 
himself and unjust to another, and 
grasping or overreaching character- 
istics. In re Schaefer’s Estate, 241 
N.W. 382, 207 Wis. 404. 


52. Neill v. Brackett, 126 N.E. 93, 
234 Mass. 367. 


53. Stutiville’s Ex’rs v. Wheeler, 
219) (SW. 40; Us Visy. eS 6s SNe ty. 
Brackett, 126 N.E. 93, 234 Mass. 367; 
In re Schaefer’s Hstate, 241 N.W. 382, 
207 Wis. 404. 


54 In re Craven’s Will, 
5387, 169 N.C. 561° 


55. In re Craven’s Will, supra. 


56. Ala.—Knox v. Knox, 11 So. 125, 
95 Ala. 495, 36 Am.S.R. 235. 


Ark.—Miller v. Carr, 126 S.W. 1068, 
94 Ark. 176. 


Cal.—In re Holloway’s Estate, 235 
Pa LOZ ob Calla Ale in re euncekies! 
Hstate, 128 P. 932, 164 Cal. 300; In 
re Kilborn’s Estate, 120 P. 762, 162 
Cal. 4; In re Black’s Hstate, 64 P. 
695, 132 Cal. 392; In re Donovan's 
Estate, 299 P. 816, 114 Cal.App. 228. 


idaho.—Gwin v. Gwin, 48 P. 295, 5 


86 S.E. 


opportunity to exercise it, is not sufficient; 
fluence must be actually exerted on the mind of the 
testator in regard to the execution of the will in 
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ence,>* the only inquiry being whether the free agen- 
ey of the disposing party was destroyed.°*°® 


Existence of, or opportunity to exercise, undue in- 
The mere existence of undue influence, or an 


such in- 


Although it is not necessary that the acts 


Idaho 271. 


Ill.—Buerger v. Buerger, 148 N.E. 
274, 317 Ill. 401; Britt v. Darnell, 146 
NE. 510, 315 Dll 385. In re Storeyis 
Will, 20 Ill.App. 183. 


Ind.—Todd v. Fenton, 66 Ind. 25. 


Iowa.—Cookman v. Bateman, 231 
N.W. 301, 210 Towa 503; Worth vy. 
Pierson, 223 N.W. 752, 208 Iowa 353; 
Wackman y. Wiegold, 212 N.W. 122, 
202 Iowa 1391; In re Johnson’s Will, 
207 N.W. 748, 201 Iowa 687; In re 
Townsend’s Estate, OF ING 1108, 122 
Iowa 246. 


Kan.—Rishel v. McPherson County, 
253 P. 586, 122 Kan. 741 [reh den 255 
P. 979, 123 Kan. 414, and former op 
adhered to 257 P. 939,124 Kant 3iie 
Ginter y. Ginter, 101 P. 634, 79 Kan. 
721, 22 LR A.N.S. 1024. 


Ky.—Smith v. Smith, 47 S.W.(2d) 
1036, 243 Ky. 240; Stewart v. Doug- 
1as,7129 (S:W.(20)) 163i, 235. Key. aie 
Berry v. Moore, 295 S.W. 885, 220 Ky. 
619; Martin v. Stoltz, 293 S.W. 1071, 
219 Ky. 5343 Brent v. Fleming, 176 
S.W. 1134, 165 Ky. 356; Crump v. Che- 
nault, 156 Sows L053.) Ut keyaaetesuae 
Watson’s Ex’r v. Watson, 121 S.W. 
GAG, Lo aS yerzio. 


Md.—Woodruff v. 
A. 454, 158 Md. 603. 


Mich.—In re Alvord’s Estate, 2438 
N.W. 40, 258 Mich. 497; In re Lewan- 
dowski’s Estate, 210 N.W. 314, 236 
Mich. 136; In re McKeand, 151 N.W. 
731, 185 Mich. 97. 


Minn.—Storer v. Zimmerman, 8 N. 
W. 827, 28 Minn. 9. 


Mo.—Patton vy. Shelton, 40 S.W.(2d) 
706, 328 Mo. 631; Neal v. Caldwell, 
34 S.W. (2d) 104, "326 Mo. 1146; Gib- 
ony v. Foster, 130 S.W. 314, 230 Mo. 
106; Tibbe v. Kamp, 54 S.W. 879, 55 
S.W. 440, 154 Mo. 545; McFadin v. Ca- 
tron, 25 S.W. 506, 120 Mo. 252. 


Nev.—In re Hegarty’s Estate, 212 
P. 1040, 46 Nev. 321. 


N.J.—In re Eatley’s Will, 89 A. 776, 
82) Nid Guo ora, Schuchardt  v. 
Schuchardt, 49 A. 485, 62 N.J.Eq. 710. 


N.Y.—In re Rundles’ Will, 215 N.Y. 


Linthicum, 149 


S. 749, 216 App.Div. 658; Rintelen v. 
Schaefer, 143 N.Y.S. 631, 158 App. 
Div. 477; Matter of Spratt’s Will, 338 
NYS .'829.06 2 App. Div.” iene 
Brown’s Estate, 257 N.Y.S. 864, 143 
Misc. 688; In re Whitmarsh’s Estate, 
234 N.Y.S. 505, 133 Mise, 858; Inuire 


Tymeson’s Will, 187 N.Y.S. 330, 114 
Mise. 643; In re Spooner’s Will, 152 
N.Y.S. 537, 89 Mise. 30; In’ re. Wil- 
liams’ Will, 151 N.Y.S. 467, 89 Mise. 1. 


Ohio.—Rapp v. Becker, 26 Ohio Cir. 
(OMe HAUG 
Or.—In re Carr’s Will, 256 P. 390, 


121 Or. 574; In re Pittock’s Will, 199 
PMGsoy LOZ) Org LOO Tie Aelia ye calls s 


R.I.—Caldarone vy. Caldarone, 
A. 489, 48 R.I. 168. 


Tex.—Wetz v. Schneider, 78 S.W. 
394, 34 Tex.Civ.App. 201. 
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of undue influence were exercised at the exact time 
of the execution of the will,°’ and although the per- 
son exercising such influence need not have been 
present at the time of the making 
must be shown that such influence had been acquired 


Utah.—In re Bryan’s Estate, 25 P 
(2d) 602 [quot Cyc] 


Wis.—In re Boardman’s Will, 
N.W.. 355, 178 Wis. 517. 


[a] Residing with beneficiary.— 
The mere fact that the testatrix re- 
sided for some time with the prin- 
cipal beneficiary does not show undue 
influence, as mere opportunity to ex- 
ert such influence is not sufficient to 
establish it. Rintelen v. Schaefer, 
143 N.Y.S. 631, 158 App.Div. 477. 


{b] Mere suspicion that undue in- 
fluence may have or could have been 
brought to bear is not sufficient to 
justify the setting aside of a will, but 
exercise on the mind of the testator 
directly to procure execution of the 
will must be shown. Hale v. Smith, 
237 P. 214, 73 Mont. 481. 


57. Cal.—In re Maescher’s Estate, 
248 P. 537, 78 Cal.App. 189. 


Ind.—Crane y. Hensler, 146 N,E. 
577, 148 N.E. 409, 196 Ind. 341; Davis 
v. Babb, 125 N.E. 403, 190 Ind. 173. 


Ky.—Bailey v. Bailey, 212 S.W. 595, 
184 Ky. 455. 


Md.—Thomas vy. Cortland, 89 A. 414, 
121 Md. 670. 


Mo.—Kaechelen v. Barringer, 19 
S.W.(2d) 1033; Gott v. Dennis, 246 
S.-W. 218, 296 Mo. 66. 


Tex.—Pendell v. Apodaca, (Civ. 
App.) 221 S.W. 682; Rounds v. Cole- 
man, (Civ.App.) 214 S.W. 496. 


t.—In re Everett’s Will, 
g27, 105, Vt. 291. 


Wash.—In re Hanson’s Estate, 
P.(2d) 702, 169 Wash. 637. 


58. Worth v. Pierson, 223 N.W. 
752, 208 Iowa 353; Hann v. Hann, 
211 N.W. 495, 202 Towa 807; In re 
Mott’s Estate, 205 N.W. 770, 200 Iowa 
948; In re Richardson’s Will, 202 N. 
W. 1124 199 Iowa 13820; Squires v. 
Cook; 157 N.W. 2538, 175 Iowa 586; 
Brackey v. Brackey, 130 N.W. 370, 
151 Iowa 99; Coldwell v. Coldwell, 
(Mo.) 228 S.W. 95; Minturn v. Con- 
ception Abbey, (Mo.App.) 61 S.W.(2d) 


59. Ark.—Lavenue v. Lewis, 46 S. 
W.(2d) 649, 185 Ark. 159; Milton v. 
Jeffers, 243 S.W. 60, 154 Ark. 516; Ma- 
son v. Bowen, 183 S.W. 9738, 122 Ark. 


190 


166 A. 


14 


407; Miller v. Carr, 126 S.W. 1068, 
94 Ark. 176; Tobin v. Jenkins, 29 
Ark. 151. 


Cal.—In re Hinde’s Estate, 254 P. 
561, 200 Cal. 710; In re Holloway’s 
Metate, Zoo. 1012, 195 Cal; Til; In 
re Clark’s Estate, 149 P. 828, 170 Cal. 
418; In re De Laveaga’s Estate, 133 
12h 307, 165 Cal. 607; In re Gleason’s 
state, TSO PRLS 72, 164 "Cale 756% Ini 
re Kilborn’s Estate, 120 P. 762, 162 
Cal, 46) Inere Carithers’ Estate, 105 
Pet, 156 Cak 422 5—"Inere Hieeins’ 
Bstate, 104 P. 6, 156 Cal. 257; In re 
Black, Myr.Prob. 24; In re Ross’ Hs- 
tate, 4 P.(2d) 164, 117 Cal.App. 574; 
In re Carson’s Estate, 239 P. 364, 74 
Cal.App. 48; In re Ramey’s Estate, 
217 Py 135, 062) Calc-App. 41335 In. re 
Hodgdon’s Estate, 138 P. 111, 23 Cal. 
ae 415. 


a.—Brown v. Kendrick, 135 S.BE. 
121, i63 Ga. 149. 


Hawaii Matter of Notley, 15 Ha- 
[68 C. J.—37] 
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of the will,®® it 
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Idaho.—Gwin v. Gwin, 48 P. 295, 5 
Idaho 271. 


Ill.— Biggerstaft v. Wicks, 180 N. 
E. 840, 348 Ill. 129; Morecraft v. Fel- 
genhauer, 178 N.E. 877, 346 Ill. 415; 
Hauptman v. Graehl, 175 N.E. 1, 343 


Ill. 128; Miles v. Long, 174 N.E. 836, 
342 Ill. 589; Powell v. Bechtel, 172 
N.E. 765, 340 Ill. 330; Flanigon v. 


Smith, 169 N.E. 767, 337 Ill. 572; Ap- 
plehans v. Jurgenson, 168 N.E. 327, 
336 Ill. 427, 67 A.L.R. 851; Prinz v. 
Schmidt, 166 N.H. 209, 334 Ill. 576; 
Vghetti v. Vghetti, 166 N.H. 90, 334 
Ill. 398; Ray v. Koenigsmarck, 161 
N.E. 124, 329 Ill. 588; Pollock v. Pol- 
lock, 159 N.E. 305, 328 Ill. 179; Grosh 
v. Acom, 156 N.E. 485, 325 Ill. 474; 
Goff-v. Gerhart, 147 N.E. 419, 316 Ill. 
513; Gregory v. Richey, 138 N.E. 669, 
307 Tll. 219; \Blackhurst v. James, 
136 N.E. 754, 304 Ill. 586; Blackhurst 
v7. James. i12) Nee. 205 01 Pal. 
Farmer v. Davis, 124 N.E. 640, 289 
Ill. 392; McCune v. Reynolds, 123 
N.B. 317, 288 Ill. 188; Hurd v. Reed, 
102 N.E. 1048, 260 Ill. 154; Martin v. 
Beatty, 98 N.E. 996, 254 Ill. 615; 
Bowles v. Bryan, 98 N.E. 230, 254 Ill. 
148; Hauptman v. Graehl 175 N.E. 
1, 243 Ill. 128; Larabee v. farabee, 88 
N.E. 1037, 940 Til. 576; Snell v. Wel- 
don, 87 N.E. 1022, 239 Ill. 279; Pooler 
VeaCristiman,. ot Numa Tel to lle 400. 


Ind.—Crane v. Hensler, 146 N.E. 
577, 196 Ind. 341; Wiley v. Gordan, 
104 N.E. 500, 181 Ind. 252; Ditton v. 


Hart, 93 N.E. 961, 175 Ind. 181; Deery 
v. Hall, (App.) 175 N.E. 141; Beaver 
eee 149 N.E. 730, 84 Ind.App. 
581. 


Iowa.—In re Ramsdell’s Estate, 244 
N.W. 744; Worth v. Pierson, 223 N. 
W. 752, 755, 208 Iowa 353; Wackman 
v. Wiegold, 212 N.W. 122, 202 Iowa 
1391; Osborn vy. Fry, 209 N.W. 303, 
202 Iowa 129; In re Johnson’s Will, 
207 N.W. 748, 201 Iowa 687; In re 
Cooper’s Estate, 206 N.W. 95, 200 
Iowa 1180; In re Mott’s Hstate, 205 
N.W. 770, 200 Iowa 948; Brackey v. 
Brackey, 130 N.W. 370, 151 Iowa 99; 
Perkins v. Perkins, 90 N.W. 55, 116 
Iowa 253, 7 Prob.Rep.Ann. 690. 


Ky.—Bodine v. Bodine, 44 S.W.(2d) 
840, 241 Ky. 706; Seals v. Seals, 281 
S.W. 982, 213 Ky. 779; Brent v. Flem- 
ing, 176 S,W. 1134, 165 Ky. 356; Pow- 
ers’ Ex’r v. Powers, 78 S.W. 152, 25 
Ky.L. 1468; Dunaway y. Smoot, 67 
S.W. 62, 23 Ky.L. 2289. 


La.—Texada v. Spence, 118 So. 120, 
166 La. 1020, 62 A.L.R. 281. 


Md.—Thomas v. Cortland, 89 A. 414, 
121 Md. 670; Davis v. Calvert, 5 Gill 
&J. 269, 26 Am.D. 282: 


Mich.—Haines v. Hayden, 54 N.W. 
911, 95 Mich. 332, 35 Am.S.R. 566; 
Shepardson v. Potter, 18 N.W. 575, 
53 Mich. 106. 


Mo.—Beckmann vy. Beckmann, 52 S. 
W.(2d) 818; Patton v. Shelton, 40 
S.W.(2d) 706, age Mo. 631; Kaechelen 
v. Barringer, 19 S S.W.(24) 1033; Geb- 
ony v. Foster, 130 S.W. 314, 230 Mo. 
106; Crowson v. Crowson, 72 S.W. 
1065, 172 Mo. 691; Taylor v. Wilburn, 
64 Am.D. 186, 20 Mo. 306; Minturn v. 
Conception Abbey, (App.) 61 S.W.(2d) 
352; Padgett v. Pence, (App.) 178 S. 
Ww. 205. 
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either at the time of the execution of the will, or 
so near thereto as to be still operative.°® 

It must be shown that the undue influence 
was exercised with the object of procuring a will in 
favor of particular parties.®° 


Mont.—In re'‘Bright’s Estate, 300 
P. 229, 89 Mont. 394; Hale v. Smith, 
237 BP. 214, 73 Mont. 481 [eit Cyel]; 
Murphy v. Nett, 130 P. 451, 47 Mont 
38 [cit Cyc]. 


N.J.—In re Craft’s Estate, 
606, 85 N.J.Eq. 125. 


N.Y.—In re Allaway’s Will, 
NOYES. 70S 18" App: Diva. 875 In re 
Tymeson’s Will, 187 N.Y.S. 330, 114 
Mise. 648; Wade v. Holbrook, 2 Redf. 
Surr. 378; Fagan v. Dugan, 2 Redf. 
Surr. 341. 


Okl.—McClure v. Kerchner, 229 P. 
589, 107 Okl. 28. 


Or.—In re Allen’s Estate, 
996, 116 Or. 467. 


Pa.—In re Brennan’s Estate, 168 A. 
25, 312 Pa. 335; Aggas v. Munnell, 152 
A. 840, 302 Pa. 78; In re Herr’s Hs- 
tate, 96 A. 464, 251 Pa. 223; Robin- 
son v. Robinson, 53 A. 253, 203 Pa. 400, 
8 Prob.Rep.Ann. 217; Reichenbach 
v. Ruddach, 18 A. 432, 127 Pa. 564; 
Eckert v. Flowry, 43 Pa. 46; McMa- 
hon v. Ryan, 20 Pa. 329; Steadman 
v. Steadman, 14 A. 406, 10 Pa.Cas. 
539; Stephenson’s Hstate, 6 Pa.Co. 
628; Humphries’ Estate, 6 Pa.Co. 439; 
Connell’s Estate, 4 Pa.Co. 566; In 
re Shaw’s Will, 11 Phila. 51; Mintzer 
v. Baker, 5 Phila. 455. 


Sa ee v. Rauch, 27 S:B. 555, 
50 S:C. 95. 


Roe cater v. Koenig, (Civ.App.) 
37 S.W.(2d) 378; Whitney v. Murrie, 
(Civ.App.) 264 S.W. 270; Rounds v. 
Coleman, (Civ.App.) 189 S.W. 1086; 
Holt v. Guerguin, (Civ.App.) 156 S. 
W. 581 [rev on other grounds 163 S.W. 
10, 106 Tex. 185, 50 L.R.A.N.S. 1136]; 
Campbell v. Barrera, (Civ.App.) 32 
S.W. 724. 


Utah.—In re Bryan’s Estate, 25 P. 
(2d) 602 [quot Cyc]. 


Vt.—In_ re Everett’s Will, 
827, 105 Vt. 291. 


W.Va.—Stewart v. Lyons, 47 S.E. 
442, 54 W.Va. 665; Forney y. Ferrell, 
4 W.Va. 729. 


Time to which evidence must be 
confined see infra §§ 457, 461. 


60. Miiton v. Jeffers, 243 S.W. 60, 
154 Ark. 516; Mason v. Bowen, 183 St 
W. 973, 122 "Ark. 407; Miles v. Long, 
174 N.E. 836, 342 Ill. 589; Powell v. 
Bechtel, 172 N.E. 765, 340 Ill. 330; Ap- 
plehans v. Jurgenson, 168 N.E. 327, 
336 Ill. 427, 67 A.L.R. 8513) Prinz we 
Schmidt, 166 N.E. 209, 334 Ill. 576; 
Ughetti v. Ughetti, 166 N.E. 90, 334 
Ill. 398; Ray v. Koenigsmarck, 161 
N.E. 124, 329 Ill. 588; Bailey v. Ober- 
lander, 161 N.E. 65, 329. Ill. 568; Goff 
v. Gerhart, 147 N.E. 419, 316 Ill. 513; 
Gregory v. Richey, 138 N.E. 669, 307 
Ill. 219; Blackhurst v. James, 136 N. 
m 764, 304 Ill. 686; McCune vy. 
Reynolds, 123 N.E. 317, 288 Ill. 188; 
Bowles v. Bryan, 98 N.H. 230, 254 Ill. 
148; Hauptman v. Graehl, 175 N.E. 1, 
243 Ill. 128; Larabee v. Larabee, 88 
N.E. 1087, 240 Ill 576; Snell v. 
Weldon, 87 N.E. 1022, 239 Ill. 279; 
Woodman v. Illinois Trust, etc., Bank, 
71 N.E. 1099, 211 Ill. 578; Allmon vy. 
Pigg, 82 Ill. 149, 25 Am.R. 303; Gardi- 
ner v. Gardiner, 34 N.Y. 155; In re 
Wallace’s Will, 222 N.W. 255, 197 
Wis. 323 


94 A. 


175 


241 P. 


166 A. 


‘ 


748 [68 C.J.] 

Result. In order to invalidate the will, it must 
be shown that the undue influence resulted in the 
making of testamentary dispositions which the tes- 
tator would not otherwise have made.°? 


Quantity of influence. No precise quantity of in- 
fluence can be said to be necessary and sufficient in 
all cases, as the amount necessarily varies with the 
circumstances of each case,°? and especially does it 
vary accordingly as the strength or weakness of 
mind of each testator varies, the amount of influ- 
ence necessary to dominate a mind impaired by age, 
disease, or dissipation being obviously less than that 
required to control a strong mind.®* 


Elements for consideration. In determining the 
question of undue influence, all facts and cireum- 
stances must be taken into consideration.®* The 
character of the transaction,®® the physical and men- 
tal condition of the testator,°® the relationship of 
the parties,°* and the motive behind the influence,®® 
are elements for consideration on the question of un- 


61. Ala.—Coghill v. Kennedy, 24 | fluence, 
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it is necessary to show, not 
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due influence. Undue influence is determined not 
in the light of what the court deems just, but in the 
light of what the testator really desired,®® as it may 
consist of anything which subordinates the will of 
the testator.*° 


Injury to some one. According to some authority, 
the undue influence which will vitiate a will must be 
influence which materially injures some one,‘? so 
that, where the testator divided his property equally 
among his children, there could be no complaint of 
undue influence.*? 


Codicil. Where the codicil does not change .the 
manner or extent of testamentary disposition in the 
will proper, it has been held that the question of un- 
due influence must be determined solely by refer- 
ence to acts bearing on the execution of the codi- 
eil.78 


[§ 437] (2) Advice or Suggestions. Mere advice 
or suggestions, addressed to the sound judgment of 
the testator and intelligently weighed and considered 


P. 451, 453, 47 Mont. 38. 


So. 459, 119 Ala. 641; Knox v. Knox, 

He Se. 25. buvAla.. 495) '367 Amis kt. 

ea Leverett’s Heirs v. Carlisle, 19 
80. 


wb re Hinde’s Estate, 254 P. 
561, 200 Cal. 710; In re Carson’s Es- 
tate, 194 P. 6s tks Cali 437i A. LER, 
239; In re Martin’s Hstate, 151 P. 
138, 170 Cal. 657; In re Snowball’s 
Pstate, 107 P. 598, 157 Cal. 301; In re 
Black’s Hstate, 64 P. 695, 132 Cal. 392; 
In re Wood’s Hstate, (App.) 21 P.(2d) 
626; In re Hodgdon’s Estate, 138 P. 
111, 23 Cal.App. 415. 


Conn.—Hills y. Hart, 91 A. 257, 88 
Conn. 394. 


Ill.— England v. Fawbush, 68 N.E. 
526, 204 Ill. 384. 


Ind.—Barr v. Sumner, 107 N.E. 675, 
109 N.B. 193, 183 Ind. 402. 


Mich.—In re McIntyre’s Estate, 159 
IN: WV. OL7, 193° Mich..257. 


Mont.—Murphy v. Nett, 130 P. 451, 
AT Mont... Sop leit .Cyel. 


N.J.—In re Crotty’s Hstate, 134 A. 
622; In re Merkel’s Will, 134 A. 340; 
In re Brengel’s Will, 95 A. 750, 85 N.J. 
Eq. 487 [aff 96 A. 292, 85 N.J.Hq. 599]; 
In re Merkel’s Will, 134 A. 840, 4 
N.J. Misc. 656. 


N.Y.—Marx v. McGlynn, 88 N.Y. 
357; In re Dowdle’s Will, 231 N.Y.S. 
320, 224 App.Div. 450; In re Bogardus’ 


Will, 190 N.Y.S. 535, 198 App.Div. 
399; In re Williams’ Will, 151 N.Y.S. 
467, 89 Misc. 1. 

N.C.—In re Creecy’s Will, 129 S.E. 
822, 190 N.C. 301, 

Ohio.—O’ Rourke v. Kenny, 11 Ohio 
N.P.N.S. 602. 


‘Or.—In re Diggins’ Estate, 149 P. 
73, 76 Or. 341. 

Tex.—Stoll v. Kanetzky, (Civ.App.) 
220 S.W. 557; Beadle v. McCrabb, 
(Civ. App.) 199 S.W. 3553; Trezevant 
v. Rains, (Civ.App.) 25 S.w. 1092, 


Utah.—In re Bryan’s Hstate, 25 P. 
(2d) 602 [quot Cyc]. 
Wash.—Barbee v. Barbee, 
945, 134 Wash. 418. 
‘ Wis.—In re Behm’s Will, 203 N.W. 
718, 187 Wis. 10. 


“In order to establish that a will 
has been executed under undue in- 


235 P. 


only that such influence has been ex- 
ercised, but also that it has produced 
an effect upon the mind of the testator 
by which the will which he executes 
is not the expression of his own de- 
sires.” In re Wood’s Hstate, (Cal.) 
21 P.(2d) 626, 627. 


[a] Bule applied.—Undue in- 
fluence which invalidates a will in- 
volves as an essential element the 
subjugation of the mind of the tes- 
tatrix, so that an allegation that the 
will was procured by the fraudulent 
representations of the residuary leg- 
atee that he was the lawful husband 
of the testatrix does not establish un- 
due influence. In re Carson’s Estate, 
U4 Pas, W84)'Cal. 1437, 7° Av UR. 323.9% 


[b] Infiuence which is exerted 
merely to induce making of will, while 
leaving the testator free from in- 
fluence as to the provisions of the 
will, is not undue in the legal sense. 
Struth v. Decker, 59 A. 727, 100 Md. 
368. 


62. Ala.—Schieffelin v. Schieffelin, 
238 Sop 6S, 127 Alay Vay” Cophiml ive 
Kennedy, 24 So. 459, 119 Ala. 641. 


Me.—O’Brien’s Appeal, 60 A. 880, 


100 Me. 156. 


Mont.—Murphy v. Nett, 130 P. 451, 
47 Mont. 38. 


N.Y.—In re Brooks’ Will, 120 N.Y.S. 
596. 


R.I.—Caldarone v. Caldarone, 136 A. 
489, 48 R.I. 1638. 


Tex.—Reinhardt v. Nehring, (Civ. 
App.) 288 S.W. 3847 [rev on other 
grounds (Commn.App.) 291 S.W. 873]; 
Stolle v. Kanetzky, (Civ.App.) 259 S. 
W. 657. 


Utah.—In re Bryan’s Hstate, 25 P. 
(2a) 602 [quot Cyc]. 


Va.—Culpepper v. Robie, 154 S.E. 
687, 155 Va. 64, 


Newfoundl.—In 
Newfoundl. 186. 


“In a case involving undue influence 
the question is not what effect the 
supposed influence would have had 
upon an ordinarily strong and intelli- 
gent person, but its effect upon the 
person on whom it was exerted, tak- 
ing into consideration the time, the 
place, and all the surrounding cir- 
cumstances.” Murphy v. Nett, 130 


re Tarrahan, 5 


“The true test is to be found, not 
so much in the nature and extent of 
the influence exercised, as in the effect 
that such influence has upon the per- 


son” who: (is). making his ginwalke 
O’Brien’s Appeal, 60 A. 880, 881, 100 
Me. 156. 


Be Ark.—Tobin v. Jenkins, 29 Ark. 


Ind.—Todd v. Fenton, 66 Ind. 25; 
Rabb vy. Graham, 43 Ind. 1. 


Mich.—Schneider v. Vosburgh, 106 
N.W. 1129, 143 Mich. 476. 


N.Y.—Rollwagen v. Rollwagen, 63 
N.Y. 504 [aff 3 Hun 121, 5 Thomps.&C. 
402]; Matter of Kindberg’s Will, 126 
N.Y.S. 33, 141 App.Div. 188. And see 
Swenarton v. Hancock, 9 Abb.N.Cas. 
326 [mod 22 Hun 88 (aff 84 N.Y. 653)]; 
Julke v. Adam, 1 Redf.Surr. 454; Weir 
v. Fitzgerald, 2 Bradf.Surr. 42. 


Pa.—Reichenbach vy, Ruddach, 18 A. 
432, 127 Pa. 564. 


Tex.—Gallagher vy. 
App.) 121 S.W. 564. 


64 Palmer v. Smith, 276 S.W. 1055, 
211 Ky. 105. 


[a] Circumstances to be consid: 
ered on undue influence are mental in- 
capacity, confidential relations be- 
tween testator and beneficiary, active 
participation by beneficiary or agent 
preparing will, exclusion of near rela- 
tives, and result accomplished, 
Stewart vy. Douglas, 29 S.W.(2d) 637, 
2d Oey alte 


Neilon, (Civ. 


65. Gardiner v. Goertner, (Fla.) 
149 So. 186. 

66. See infra § 445. ( 

67. Gardiner v. Goertner, supra. 


Confidential, blood, and marital re- 
lationships as constituting undue in- 
fluence see infra § 442. 


68. In re Hanson’s Hstate, 14 P. 
(2d) 702, 169 Wash. 637. 


69. In re Schaefer’s Estate, 241 N 
W. 382, 207 Wis. 404. 


70. Inre Olson’s Estate, 126 P. 171, 
19 Cal.App. 3879. 


71. In re Tunison’s Will, 90 A. 695, 
83 N.J.Eq. 277 [aff 98 A. 1087]. 


72. In re Tunison’s Will, supra. 


73. In re Horton’s Estate, 17 P. 
(2d) 184, 128 Cal.App. 249. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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by him, do not constitute undue influence unless they 
are so strongly and persistently urged that the testa- 
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tor is unable to resist adopting them,’* although the 


will might not have been made but for such advice 
or persuasion;’® and this is especially true where 
the suggestion is directed only to the making of a will 
in general and not as to what it should contain.7® 
The making of a will need not originate with the 
testator, provided he intended it as his own will and 
The testator has a 
right to seek advice from third persons, even though 


understandingly adopts it.77 
they are not lawyers.7§ 


74. Ill.—Flanigon v. Smith, 169 N. 
Basler, ooo wil. S>t2:) Pollock “ve Pol- 
dock, 159 N.B.-305, 328 Tll. 179; Dial 
v. Welker, 159 N.E. 286, 328 Ill. 56; 
Cunningham v. Dorwart, 148 N.E. 314, 
err il). 451: Waterman v. Hall, .126 
N.B. 139, 291 Ill. 304; Yorty v. Web- 
ster, 68 N.E. 1068, 205 Ill. 630; Har- 
oe v. Stees, 82 Ill. 50, 25 Am.R. 


Iowa.—In re Dobals’ Estate, 157 N. 
Mes 169, 176 Towa. 479" Convey.” v: 
Murphy, 124 N.W. 1073, 146 Iowa 154. 


Ky.—Bailey v. Bailey, 212 S.W. 595, 
184 Ky. 455; Herbert v. Long, 23 S.W. 
658, 15 Ky.L. 427. 


Me.—O’Brien’s Appeal, 
100 Me. 156. 


Mo.—Lindsay v. Shaner, 236 S.W. 
319, 291 Mo. 297; Berst v. Moxom, 138 
S.W. 74, 157 Mo.App. 342. 


N.J.—Elkinton v. Brick, 15 A. 391, 
44 N.J.Eq. 154, 1 L.R.A. 161 and note. 


N.Y.—In re Hall’s Will, 184 N.Y.S. 
322,193 App.Div. 362; Tucker v. Field, 
5 Redf.Surr. 139; Tunison v. Tunison, 
4 Bradf.Surr. 138. 


Ohio.—Ketteman v. 
Ohio Cir.Ct. 61. 


Or.—In re Wayne’s Estate, 291 P. 
356, 294 P. 590, 134 Or. 464, 79 A.L.R. 
1427; In re Carr’s Will, 256 P. 390, 121 
Or. 574; In re Riggs’ Hstate, 250 P. 
753, 120 Or. 38. 


Va.—Jenkins vy. Trice, 147 S.E. 251, 
152 Va. 411. 


Wash.—Barbee v. Barbee, 
945, 1384 Wash. 418. 


[a] Wish of deceased husband.— 
The following out of the wishes of a 
deceased husband as to the disposi- 
tion of property left by him to the 
wife, as expressed in a letter left with 
his will, is not the result of undue in- 
fluence. Wilder v. Taylor, 14 Ohio 
CinCt:N.S. 255, 33 Ohio Cir.Ct. 693; 
Wilder v. Taylor, 10 Ohio N.P.N.S. 
209. 


60 A. 880, 


Metzger, 23 


235 P. 


[b] Legal advice.—Where the 
mother of the testatrix had refused 
to devise property to the testatrix 
unless the testatrix agreed to will 
the property to proponent, proponent 
and an attorney who drafted the tes- 
tatrix’s will, by informing the testa- 
trix thereof, did not exert undue in- 
fluence on her. In re Healy’s Will, 109 
A. 19, 94 Vt. 128. 


75. Waterman v. Hall, 126 N.E. 
139, 291 Ill. 304; Berst v. Moxom, 138 
S.W. 74, 157 Mo.App. 342. 


76. Lindsay v. Shaner, 236 S.W. 
819, 291 Mo. 297; Matter of Seagrist’s 
Will, 37 N.Y.S. 496, 1 App.Div. 615 
[aff 48 N.E. 1107, 153 N.Y. 682]; In re 
Campbell’s Will, 136 N.Y.S. 1086; 
In re Lowe’s Will, 104 S.E. 1438, 180 
N.C. 140 [quot Cyc]; In re Doyle, 4 
Newfoundl. 183. 


77. In re Fleischmann’s Will, 163 
N.Y.S. 426, 176 App.Div. 785. 
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Request of donor that the recipient dispose of the 
property in a certain way is not undue influence.’® 


[§ 438] (3) Importunity, Persuasion, or Solici- 
It is well settled that influence, consisting 
of appeals, requests, entreaties, arguments, flattery, 
persuasion, solicitations, or even importunity, is le- 
gitimate and becomes “undue,” so as to invalidate the 
will, only when it is extended to such a degree as to 
override the discretion and destroy the free agency 
of the testator.®° 


A will executed by the testator 


that he might secure peace at home and which dis- 


78. Grantz v. Grantz, 145 N.E. 398, 
314 Ill. 243. 


[a] Rule applied.—Evidence that 
children of the testator consulted by 
him concurred in his opinion that an- 
other child should be disinherited if 
he had said what had been attributed 
to him is not evidence of ‘undue in- 
fluence,” that is, of improper influence 
such as to destroy his free agency. 
Spencer v. Spencer, (Mo.) 221 S.W. 


58. 


79. In re Bogardus’ Will, 190 N.Y. 
S. 535, 198 App.Div. 399. 


30. Ala.—Kilgore v. Atkinson, 149 
So. 808; Posey v. Donaldson, 66 So. 
662, 189 Ala. 366; Eastis v. Mont- 
gomery, 9 So. 311, 93 Ala. 293; Gilbert 
v. Gilbert, 22 Ala. 529, 58 Am.D. 268. 


Tries eae: v. Crosby, 19 Ark. 


Cal.—In re Anderson’s Estate, 198 
P. 407, 185 Cal. 700; Herwick v. Lang- 
ford, 41 P. 701, 108 Cal. 608. 


Del.—Lodge v. Lodge’s Will, 7 Del. 
418; Sutton v. Sutton, 5 Del. 459; 
Duffield v. Robeson, 2 Del. 375; Chand- 
ler v. Ferris, 1 Del. 454. 


Fla.—Gardiner v. Goertner, 149 So. 
186 [cit Cyc]. 


Ga.—Ward v. Morris, 112 S.E. 719, 
153 Ga. 421. 


Ill.— Biggerstaff v. Wicks, 180 N.E. 
840, 348 Ill. 129; Greenlees v. Allen, 
173 N.E. 121, 341 Ill. 262; Flanigon v. 
Smith, 169 N.E. 767, 337 Ill. 572; Ater 
Vv, McClure, 329 Ill. 519, 161 N.E. 129; 
Pollock v. Pollock, 159 N.E. 305, 328 
Ill.-179; Blackhurst v. James, 127 N. 
E. 226, 293 Ill. 11; Waterman v. Hall, 
126 N.E. 139, 291 Ill. 304; Hurd v. 
Reed, 102 N.E. 1048, 260 Ill. 154; 
Bevelot v. Lestrade, 38 N.E. 1056, 153 
Til. 6255" Yoeiv.s McCord, 74 Tilt) 333 
Dickie v. Carter, 42 Ill. 376. 


Ind.—Bundy v. McKnight, 48 Ind. 


502; Rabb v. Graham, 43 Ind. 1. 
Iowa.—Cookman: v. Bateman, 231 
N.W. 301, 210 Iowa 503; Worth v. 


Pierson, 223 N.W. 752, 208 Iowa 353; 
Wackman v. Wiegold, 212 N.W. 122, 
202 Iowa 13891; In re Paczoch’s Hs- 
tate, 211 N.W. 500, 202 Iowa 849; In 
re Johnson’s Will, 207 N.W. 748, 201 
Iowa 687; In re Richardson’s Will, 
202 N.W. 114, 199 Iowa 1320; Zinkula 
v. Zinkula, 154 N.W. 158, 171 Iowa 
287; Brackey v. Brackey, 130 N.W. 
370, 151 Iowa 99; In re Townsend’s 
Estate, 105 N.W. 110, 128 Iowa 621. 


Kan.—Warwick v. Zimmerman, 270 
P. 612, 126 Kan. 619. 


Ky.—Smith v. Smith, 47 S.W.(2d) 
1036,-243 Ky. 240; Stutiville’s Ex’rs 
v. Wheeler, 219 S.W. 411, 187 Ky. 361; 
Wise v. Foote, 81 Ky. 10, 4 Ky.L. 643; 
In re Harrison’s Will, 1 B.Mon. 351; 
Barlow v. Waters, 28 S.W. 785, 16 Ky. 
L. 426; Bledsoe’s Ex’x v. Bledsoe, 1 S. 
W. 10, 8 Ky.L. 55. 


Me.—O’Brien’s Appeal, 60 A. 880, 
100 Me. 156; Small v. Small, 4 Me. 


220, 16 Am.D. 253. 


Md.—Kennedy v. Dickey, 59 A. 661, 
100 Md. 152, 68 L.R.A. 317; Wittman 
v. Goodhand, 26 Md. 95. 


Mass.—Fitch v. Fitch, 144 N.E. 379, 
249 Mass. 550. 


Mich.—In re McIntyre’s Estate, 159 
N.W. 517, 193 Mich. 257; Ganun v. 
Ganun, 140 N.W. 561, 174 Mich. 286; 
Disbrow’s BHstate, 24 N.W. 624, 58 
ee 96; Pierce v. Pierce, 38 Mich. 


(en eens v. Roberts, 37 Mo.App. 


Neb.—Boggs v. Boggs, 87 N.W. 39, 


62 Neb. 274, 7 Prob.Rep.Ann. 48. 


Ce pee Es v. Murtha, 32 N.J.Eq. 


N.Y.—Smith v. Keller, 98 N.E. 214, 
205 N.Y. 39; In re Bossom’s Will, 186 
N.Y.S. 782, 195 App.Div. 339; Burke v. 
Burke, 184 N.Y.S. 673, 193 App.Div. 
801; In re Shaul’s Will, 143, N.Y.S. 
433, 158 App.Div. 348 [aff 104 N.H. 
1141, 210 N.Y. 617]; Ledwith v. Claf- 
fey, 45 N.Y.S. 612, 18 App.Div. 115; 
Matter of Journeay’s Will, 30 N.Y.S. 
80, 80 Hun 315; Wait v. Breeze, 18 
Hun 408; Newhouse v. Godwin, 17 
Barb. 236; In re O’Brien’s Estate, 
186 N.Y.S. 266, 115 Mise. 728; In re 
D’Arschot’s Will, 143 N.Y.S. 732, 82 
Mise. 16; Matter of Cruger’s Will, 73 
N.Y.S. 412, 36 Misc. 272; In re Ben- 
jamin’s Will, 136 N.Y.S. 1070; Blanch- 
ard v. Nestle, 3 Den. 37. 


N.C.—In re Craven’s Will, 86 S.E. 
587, 169 N.C. 561; Gilreath v. Gil- 
reath, 57 N.C. 142. ; 


Ohio.—Baillie v. Heimsath, 151 N.E. 
788, 20 Ohio App. 216. 


Okl.—Hunter vy. Battiest, 192 P. 575, 
79 Okl. 248. 


Or.—In re Sturtevant’s Hstate, 180 
Pr1595,. 92 Or 269. 


Pa.—Agegas v. Munnell, 152 A. 840, 
302 Pa. 78; In re Koons’ Estate, 143 
A. 125, 293 Pa. 465; In’re Leisey’s 
Estate, 124 A. 754, 280 Pa. 533; In re 
Buechley’s Estate, 122 A. 287, 278 Pa. 
227; Robinson v. Robinson, 53 A. 253, 
203 Pa. 400, 8 Prob.Rep.Ann. 217; 
Trost v. Dingles, 12 A. 296, 118 Pa. 
259, 4 Am.S.R. 593; Tawney v. Long, 
76 Pa. 106; Miller v. Miller, 3 Serge. 
&R. 267, 8 Am.D. 651; Molloy’s Es- 
tate, 18 Pa.Dist.&Co. 1; Cameron’s 
Estate, 3 Pa.Dist. 101, 14 Pa.Co. 247; 
Tallman’s Will, 9 Pa.Co. 357; Matter 
of Hoge’s Will, 2 Brewst. 450; Bean’s 
Appeal, 2 Leg.Gaz. 244. 


S.C.—Lide’s Adm’rs v. Lide, 4 S.C. 
L. 403. 


Tex.—Robinson v. Stuart, 11 S.W. 
275, 73 Tex. 267; Decker v. Koenig,’ 
(Civ.App.) 37 S.W.(2d) 378; Kophal 
Vv. Jantz, (Civ:-App.) 297 SsWi 13863 
Whitney v. Murrie, (Civ.App.) 264 S. 
W. 270; Stolle v. Kanetzky, (Civ, 
App.) 259 S.W. 657; Ater v. Moore, 
(Civ.-App.) 231 S.W. 457 [eit Cyc]; 
Rounds v. Coleman, (Civ.App.) 189 S., 
W. 1086; Salinas v. Garcia, (Civ. 
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posed of property contrary to his wishes, if executed 
in the exercise of the testator’s free agency, has been 
held not to be the result of undue influence.*? 


[§ 439] (4) Kindness and Attention, Love and 
Influence arising from mere acts of kind- 
ness, attention, and congenial intercourse, which op- 
erate to secure or retain the affection, esteem, or 
good-will of the testator, and induce him to make the 
persons performing such kindly offices beneficiaries 
in his will, do not constitute undue influence,*? un- 


Affection. 


App.) 135 S.W. 588. 


Vt.—In re Everett’s Will, 166 A. 
827, 105 Vt. 291. 
Va.—Tabb v. Willis, 156 S.H, 556, 


155 Va. 836; Jenkins v. Trice, 147 S. 
BE. 251, 152 Va. 411. 


Wash.—Roe vy. Duty, 197 P. 47, 115 
Wash. 313; In re Tresidder’s Estate, 
125 P. 1034, 70 Wash. 15; In re Pat- 
Beets Estate, 123 P. 515, 68 Wash. 
Silide 


W.Va.—Payne v. Payne, 125 S.E. 
818, 97 W.Va. 627. 


Wis.—In re Wegner’s Estate, 201 
N.W. 826, 185 Wis. 407; Mueller v. 
Pew, 106 N.W. 840, 127 Wis. 288. 


Que.—St. Andrew’s Church vy. Bro- 
die, 14 Que.K.B. 149. 


[a] “Urgency” to make a will is 
different from coercion to make a will 
in a particular manner, which is “un- 
due influence.” In re Knight’s Will, 
150 N.Y.S. 137, 87 Mise. 577. 


[b] Suggestion by scrivener of 
will that a certain person be made 
residuary legatee does not constitute 
undue influence. In re McCaffrey’s 
Will, 171 N.Y.S. 185, 104 Misc. 129. 


[c] The mere desire to obtain the 
testator’s money does not amount to 
undue influence. In re Weber’s Es- 
tate, 167 N.W. 937,.201 Mich. 477. 


Sl. Hale v.' Cox, 131 So. 233, 222 
Ala. 136; Warwick v. Zimmerman, 270 
P. 612, 126 Kan. 619. 


82. U.S.—Creighton v. 
261 F. 333. 


Ark.—Smith v. Boswell, 124 S.W. 
264, 93 Ark. 66; McCulloch v. Camp- 
bell, 5 S.W. 590, 49 Ark. 367. 


Cal.—In re Carson’s Estate, 239 P. 
364, 74 Cal.App. 48. 


Colo.—In re Carey’s Estate, 136 P. 
1175, 56 Colo. 77, 51 L.R.A.N.S. 927, 
Ann.Cas.1915B 951. 


Conn.—Turner’s Appeal, 44 A. 310, 
72 Conn. 305, 5 Prob.Rep.Ann. 155. 


Del.—Duffield v. Robeson, 2 Del. 
375. 


D.C.—Towson v. Moore, 11 App.D.C. 
Si uehatie LOS. Cts ood, ila: Wise ky seo 
L.Ed. 597]. 


Ill.— Biggerstaff v. Wicks, 180 N. 
BE. 840, 348 Ill. 129; Hauptman v. 
Graehl, 175 N.E. 1, 343 Ll. 128; Ray 
vy. Koenigsmarck, 161 N.E. 124, 329 
Ill. 588; Ater v. McClure, 161 N.E. 
129, 329 Ill. 519; Dickerhoof v. Wood, 
107 N.E. 817, 267 Tll. 50;° Waters vi 
Waters, 78 N.E. 1, 222 Ill. 26, 113 Am. 
SER 859. 


Ind.—Goodbar v. Lidikey, 35 N.E. 
691, 136 Ind. 1, 43 Am.S.R. 296. 


Ky.—Mossbarger v. Mossbarger’s 
Adm’x, 18 S.W.(2d) 997, 230 Ky. 230; 
Seals v. Seals, 281 S.W. 982, 213 Ky. 
779; Clore v. Argue, 281 S.W. 1005, 
O19) Diy 664 Schrodtis) Ex’r vy. 
Schrodt, 203 S.W. 1051, 181 Ky. 174; 
Jones v. Beckley, 191 S.W. 627, 173 


Creighton, 
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Ky. 831; Brent v. Fleming, 176 S.W. 
VUS4 65 ikcys. 8565) Yahr oye Hynes, 
167 S.W. 680, 159 Ky. 518; Watson’s 


Ex’rs v. Watson, 121 S.W. 626, 137 


Ky. 25. 


La.—Stewart’s Suce., 26 So. 460, 51 
La.Ann. 1553. 


Mich.—In re McKeand, 151 N.W. 
(esa RARSEy SWiielae: Urls 


Miss.—Gathings v. Howard, 84 So. 
240, 122 Miss. 355. 


Mo.—Land v. Adams, 229 S.W. 158; 
Weber v. Strobel, 139 S.W. 188, 236 
Mo. 649; Luebbert v. Brockmeyer, 138 
S.W. 92, 158 Mo.App. 196. 


Mont.—In re Bright’s Estate, 300 P. 
229, 89 Mont. 394. 


N.H.—Knox v. Perkins, 163 A. 497. 


N.J.—Trumbull v. Gibbons,.22 N. 
Jelaaw a aT “5 Aime D2 sce cba 
O’Brien’s Will, 130 A. 459, 98 N.J.Eq. 
633; In re Mannion’s Hstate, 95 A. 
988, 86 N.J.Eqg. 232; In _re Craft's 
Estate, 94 A. 606, 85 N.J.Eq. 125; In 
re Eatley’s Will, 89 A. 776, 82 N.J.Eq. 
591; In re Gilham’s Will, 52 A. 690, 
64 N.J.Eq. 715; In re Gleespin’s Will, 
26 N.J.Eq. 523. 


N.Y¥.—Seguine v. Seguine, 4 Abb. 
Dec. 191, 3 Keyes 663, 3 Transcr.A. 
308, 35 How.Pr. 336; In re Shirley’s 
Will, 235 N.Y.S. 317, 184 Mise. 413; 
In re Schober’s Will, 154 N.Y.S. 309, 
90 Misc. 230; Matter of Munger, 77 
N.Y.S. 648, 38 Misc. 268; Weil’s HEs- 
tate, 5 N.Y.St. 363 [rev 48 Hun 621, 1 
INDYS Seoul. 


N.C.—In re Craven’s Hstate, 86 S. 
E. 587, 169 N.C. 561. 


Or.—In re Sturtevant’s Estate, 180 
Pi "595, 92 Or. 269% 


Pa.—In re Brennan’s Estate, 168 A. 
25, 812 Pa. 335; Keller v. Keller, 86 
A. 1065, 239 Pa. 467; Tallman’s Will, 
9 Pa.Co. 357; Lang’s Hstate, 4 Pa. 
Co. 249; Williams’ Hstate, 13 Phila. 
302; Leech v. Leech, 1 Phila. 244, 5 
Park Re 86. 


R.I.—Hollingworth v. Kresge, 137 
A. 908, 48 R.I. 341; Campbell v. Rhode 
Island Hospital Trust Co., 125 A. 220. 


Tex.—Trezevant’v. Rains, 19 S.W. 
567 [rev on other grounds 23 S.W. 
8910; 8b Tex, 329]: 


W.Va.—Stewart vy. Lyons, 47 S.E. 


442, 54 W.Va. 665, 9 Prob.Rep.Ann. 
222; Kerr v. Lunsford, 8 S.E. 493, 31 
W.Va. 659, 2 L.R.A. 668 and note; 


Nicholas v. Kershner, 20 W.Va. 251. 


Wis.—In re Schaefer’s Estate, 241 
N.W. 382, 207 Wis. 404; In re Ball’s 
Estate, 141 N.W. 8, 153 Wis. 27. 


[a] Natural attentions of wife to 
her invalid husband, and her helpful 
efforts in caring for his business and 
property, and her efforts at his re- 
quest to aid him in efficiently ex- 
pressing his dying wishes as regards 
his property, was not indicative that 
the will was the product of undue in- 
fluence exerted by her. In re Ball’s 
Estate, 141 N.W. 8, 153 Wis. 27. 
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less such acts are earried out with the purpose and 
design of subjecting the mind of the testator to the 
influence and the direction of the person exercising 
the influence, and thus deprive the testator of his 
free will, free act, and free agency. 
tion of this rule is not confined to relatives of the 
testator, but extends also to his friends.** The influ- 
ence arising from love or affection or desire to grati- 
fy one beloved, which does not seek to control the 
will of the testator, is not undue influence.®? 


The applica- 


83. Keller v. Keller, 86 A. 1065, 239 
Pa. 467. 


84 Campbell y. Carlisle, 
701, 162 Mo. 634; 
Pa.Co. 661. 


85. U.S.—Creighton v. 
26f Bissoes 


Ark.—Sneed v. Reynolds, 266 S.W. 
686, 166 Ark. 581; Milton v. Jeffers, 
243 S.W. 60, 154 Ark. 516; Mason y. 
Bowen, 183 S.W. 9738, 122 Ark. 407. 


Cal.—In re Carson’s Estate, 239 P. 
364, 74 Cal.App. 48. 


Fla.—Gardiner v. Goertner, 149 So. 
186; Newman v. Smith, 82 So. 236, 77 
Fla. 633, 667, 688. 


Tll.—Flanigon v. Smith, 169 N.E. 
767, 337 Ill. 572; Ater v. McClure, 161 
N.E. 129, 329 Ill. 519; Pollock y. Pol- 
lock, 159: NB. 305, 328 *L1lo 179s) Canes 
ningham v. Dorwart, 148 N.E. 314, 
317 Ill. 451; Hurd v. Reed, 102 N.B. 
1048, 260 Ill. 154. 


Ind.—Crane v. Hensler, 146 N.E. 
577, 148 N.E. 409, 196 Ind. 341. 


Ky.—Bailey v. Bailey, 212 S.W. 595, 
184 Ky. 455; Schrodt’s Ex’r v. Schrodt, 
203 S.W. 1051, 181 Ky. 174; Robinson 
v. Davenport, 201 S.W. 28, 179 Ky. 
598; Talbot v. Giltner, 200 S.W. 913, 
£9) Keyae ile 


Mo.—Patton v. Shelton, 40 S.W.(2d) 
706, 328 Mo. 631; Bushman y. Bar- 
low, 292 S.W. 1039, 316 Mo. 916; Van 
Raalte v. Graff, 253 S.W. 220, 299 Mo. 
513 [cit Cyc]; Nook v. Zuck, 233 S.W. 
233, 289 Mo. 24; Kleinlein vy. Krauss, 
209 S.W. 933; Turner y. Anderson, 139 
S.W. 180, 236 Mo. 523; Gibony v. 
Foster, 130 S.W. 314, 230 Mo. 106; 
Lindsey v. Stephens, 129 S.W. 641, 229 
Mo. 600; Winn v. Grier, 117 S.W. 48, 


63 S.W. 
Herstine’s Hst., 28 


Creighton, 


217 Mo. 420; Weston v. Hanson, 111 
S.W. 44, 212 Mo. 248; McFadin v. 
Catron, 25 S.W. 506, 120 Mo. 252: 


Jackson v. Hardin, 83 Mo. 175; Rankin 
v. Rankin, 61 Mo. 295; Denny v. Hicks, 
2 S.W.(2d) 139, 222 Mo.App. 1206; 
Jones v. Jones, (App.) 260 S.W. 793. 


Mont.—In re Bright’s Estate, 300 
229, 89 Mont. 394. 


N.H.—Bartlett v. 
627, 80 N.H. 574. 


N.J.—In re Hatley’s Will, 89 A. 776, 
82 N.J.Eq. 591; In re Merkel’s Will, 
134 A. 340, 4 N.J.Misc. 656. 


N.Y.—In re Shaul’s Will, 143 N.Y.S. 


12% 


McKay, 12004 


433, 158 App.Div. 348; In re Whit- 
marsh’s Hstate, 234 N.Y.S. 505, 133 


Misc. 858; In re Tymeson’s Will, 187 
N.Y.S. 330, 114 Misc. 643; In re Pren- 
tice’s Will, 181 N.Y.S. 679, 110 Mise. 
456; In re Spooner’s Will, 152 N.Y.S. 
5387, 89 Misc. 380. 


Or.—In re Carr’s Will, 256 P. 3 
121 Or. 574. ee 

Tex.—Smith v., 
296 S.W. 613. 


Va.—Thornton vy. Thornton’s Ex’rs, 
126 S.E. 69, 141 Va. 232. 


W.Va.—Snedeker v. Rulong, 71 S. 
BE. 180, 69 W.Va. 228. 


Mann, (Civ.App.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 440] (5) Creation of Resentment and False 
Impressions in Mind of Testator. Where a person 
makes false statements and accusations to a testator 
concerning the natural objects of the latter’s bounty, 
with the intention and effect of alienating his affec- 
tions and causing him to make certain testamentary 
dispositions of his property, the will may be declar- 
ed void for undue influence, or fraud and undue 
influence combined.** It is essential, however, in 
order to avoid a will for undue influence of this na- 
ture, that the statements made be false;** that the 
testator be unable, through weakness of mind and 
body or concealment of the facts, to determine the 
falsity of the statements and resist the influence ;** 
and that he rely and act on them rather than on other 
motives and inducements.*® <A case of undue influ- 
ence by a devisee over the testatrix with whom she 
lived, by false statements or suggestions, is not made 
out by mere proof that she acquiesced in the testa- 
trix’s views in respect of contestants, without proof 
that she knew, or at least had reason to believe, that 
the testatrix’s prejudice was unwarranted by the 
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contestant to the testator, not amounting to moral 
or physical coercion, do not constitute undue influ- 
ence,?* 


[§ 441] (6) Moral or Religious Teachings and Doc- 
trines. While the influence of the general doctrines 
of the church of which a testator is a member is not 
“undue,” so as to avoid his will,®? the influence of 
spiritualism is, where the testator allows it to dom- 
inate his whole life, and his belief is artfully used 
by a spirit medium to induce the making of a will 
in which she is the sole beneficiary,®* and a belief in 
any religious ereed, if played on by one designing to 
influence, and thereby influencing, the believer’s tes- 
tamentary disposition of his property, may consti- 
tute undue influence.®* 


[§ 442] (7) Confidential and Personal Relations.®* 
The existence of confidential relations between the 
testator and the favored beneficiary, standing alone, 
does not necessarily constitute undue infiuence,°® al- 
though it may cause the court to examine the case 
with greater scrutiny,®* and may, when coupled with 


facts.°° 


86. Cal.—In re Stoddart’s Estate, 
163 P. 1010, 174 Cal. 606. 


Ind.—Friedersdorf vy. Lacy, 
E. 766, 173 Ind. 429. 


Ky.—Johnson’s Adm’r y. Johnson, 
45 S.W. 456, 20 Ky.L. 138. 


Mo.—Spurr v. Spurr, 226 S.W. 35, 
285 Mo. 163. 


N.J.—In re Alexander’s Will, 27 N. 
J.Eq. 463 [aff 29 N.J.Hq. 649]. 


N.Y.—In re Budlong, 27 N.E. 945, 
P26) NOY. 423. 


Or.—Greenwood v. Cline, 7 Or. 17. 


Can.—Mayrand v. Dussault, 38 Can. 
S.C. 460. 


{a] Illustration.—The action of 
the beneficiary of a will in stating to 
the testator during his last illness 
that his sister had no affection for 
him, that she had complained of the 
trcuble and annoyance he had caused 
her while sick at her home, that she 
had turned him out and had made 
statements, implying a hope on her 
part that he would soon die, and in 
making similar statements to others 
with the expectation that they would 
be repeated to the testator, where 
such statements were false, would 
constitute fraud sufficient to avoid 
the will. Spurr v. Spurr, 226 S.W. 35, 
285 Mo. 163. 


87. In re Corblis’ Will, 52 A. 996 
[aff 55 A. 1132, 65 N.J.Ha. 768]. 


88. Coghill v. Kennedy, 24 So. 459, 
119 Ala. 641; Salter v. Ely, 39 A. 365, 
56 N.J.Eq. 357 [aff 43 A. 1098, 58 N. 
J.Eq. 581]; Dumont v. Dumont, 19 A. 
467, 46 N.J.Eq. 2238. 


89. Defoe v. Defoe, 46 S.W. 433, 
144 Mo. 458; Petition of Sullivan, 128 
N.E. 594, 229 N.Y. 440; Cahill’s Es- 
tate, 36 A. 563, 180 Pa. 131; Wetz v. 
Schneider, 78 S.W. 394, 34 Tex.Civ. 
App. 201. 

90. Zelozoskei v. Mason, 54 A. 97, 
64 N.J.Eq. 327. 

91. In re Klink’s Estate, 178 N.W. 
14, 210 Mich. 614. 


°2. Newton v. Carbery, 18 F.Cas. 
No. 10,189, 5 Cranch C.C. 626; Min- 
turn v. Conception Abbey, (Mo.App.) 
61 S.W.(2d) 352. 


93. Thompson v. Hawks, 14 F. 902, 
11 Biss. 440. 


94. In re Hanson’s Estate, 151 P, 


90 N. 


Ordinarily, unkind words said about the 


264, 87 Wash. 118. 


[a] Spiritualism.—A belief in 
spiritualism, or in any other dogma, 
if played on so as to induce a will 
which otherwise would not have been 
made, resulting in an unnatural dis- 
position of the testator’s property, 
may invalidate the will on the ground 
of undue influence. In re Hanson’s 
Estate, 151 P. 264, 87 Wash. 113. 


95. Cross references: 


Admissibility of relations between 
leas and beneficiary see infra § 
63. 

Confidential relations as giving rise to 
presumption of undue influence see 
infra § 451. 

Weight to be given confidential rela- 
tions between testator and benefici- 
ary see infra § 467. 


96. Cal.—In re Thompson’s Estate, 
253 P. 697, 200 Cal. 410; In re Bry- 
son’s Estate, 217 BP. 525, 191 Cal. 521; 
In re Wall’s Estate, 200 P. 929, 187 
Cal. 50. 


Ill.—Biggerstaff v. Wicks, 180 N. 
I. 840, 348 Ill. 129; Cunningham v. 
Dorwart, 148 N.E. 314, 317 Ill. 451; 
Buerger v. Buerger, 148 N.E. 274, 317 
Ill. 401; Britt v. Darnell, 146 N.E. 
510, 315 Ill. 385; McCune v. Reynolds, 
123 N.E. 317, 288 Ill. 188; Moriarity 
v. Palmer, 121 N.E. 219, 286 Ill. 96; 
ae aan v. Hall, 126 N.E. 139, 201 
Ill. 304. 


Mass.—Angell v. Lighthipe, 146 N 
E. 692, 251 Mass. 525. 


Mich.—Walsh v. Walsh, 219 N.W. 
639, 242 Mich. 686. 


Minn.—In re Jernberg’s Estate, 190 
N.W. 990, 153 Minn. 458. 


Mo.—White v. McGuffin, 
226. 


N.J.—Loveridge v. Brown, 129 A. 
131, 98 N.J.Eq. 381. 


N.Y.—In re Benjamin’s Will, 136 N. 
Vase LOTO: 


Okl.—In re Riddle’s Estate, 25 P. 
(2d) 763; In re Chopper’s Estate, 239 
P. 592, 112 Okl. 25; In re Hart’s Hs- 
tate, 233 P. 227, 106 Okl. 180; Nelson 
v. York, 209 P. 425, 87 Okl. 210; Glea- 
son v. Jones, 192 P. 208, 79 Okl. 191, 16 
A.L.R. 450; In re Cook’s Estate, 175 
P, 607, 71 Okl. 94. 


Pa.—In re Gaur Hstate, 112 A. 
758, 269 Pa. 6. 


246 S.W. 


other circumstances, raise a presumption of undue 


Utah.—In re Bryan’s Estate, 25 P. 
(2d) 602 [quot Cyc]. 


“The strict rules applicable to gifts 
when confidential relations exist be- 
tween the donor and donee are not 
extended to wills, when the relation 
between the testator and devisee or 
legatee is that of parent and child.” 
Walsh v. Walsh, 219 N.W. 639, 640, 
242 Mich. 685 [quot Cyc]. 


[a] Attorney-client. — That one 
charged with procuring a will by un- 
due influence had been, since the 
death of the husband of the testa- 
trix, her business adviser and man- 
ager does not show undue infiuence. 
mn ec ahem Estate, 128 P. 932, 164 

a 


[b] Scrivener of will also bene- 
ficilary.— A woman competent to make 
a will has a right to the aid of any 
person she thinks proper to put her 
testamentary wishes in legal form, 
and, if she exercises such right with- 
out improper interference and selects 
an intended beneficiary, that fact, 
without evidence showing an abuse 
of confidence, is no reason why pro- 
bate of the will should be denied. In 
re Young’s Hstate, 106 A. 425, 90 N.J. 
Eq. 236. 


“Confidential relationship” see Con- 
fidential Relations 12 C.J. p 421. 


ee Ga.—Morris v. Stokes, 21 Ga. 


Mass.—Neill v. Brackett, 126 N.E. 
93, 234 Mass. 367. 


Mo.—Turner v. Butler, 161 S.W. 745, 
253 Mo. 202. 


N.J.—In re Ulrich’s Will, 130 A. 806, 
98 NUE. 621 [aff 138 A. 92 4]. 


N.Y.—In re Paige, 62 Barb. 476; 
Newhouse v. Godwin, Li Barbaee sor 
In re Morley’s Will, 119 N.Y.S. 58; 
Wilson v. Moran, 3 Bradf.Surr. n Lee pee, 


Pa.—McCann’s Hst., 2 Pa.Dist. 181. 


[a] MTllustration.—The courts will 
look with scrutiny on the influence of 
persons occupying confidential rela- 
tions with the testator, especially 
when such persons are not related by 
blood to the testator; and where a 
physician not related to the testator 
secured a large benefaction under the 
will, and it appeared that he attempt- 
ed to influence the testator, the ques- 
tion whether the influence was undue 
must be investigated. In re Morley, 
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influence ;°8 but the question must be determined, as 
in all other cases,®® by ascertaining whether the free 
ageney of the testator has been destroyed. 
mere fact that the confidential advisor’s character 
was evil, and his motives, in regard to the testatrix, 
were sinister, is insufficient to establish undue influ- 
A will made on the faith of a promise of the 
beneficiary to dispose of the property in a specified 
manner is not obtained by undue influence.® 


ence. 


Personal relations. 


as to vitiate the will. 


AaB) NENG TSH Biers i 

[b]. Where fraud is charged, the 
court will carefully scan relations of 
the testatrix with her beneficiary pri- 
or to, and at execution of, the will to 
see whether they, in connection with 
. provisions of the will, tend to prove 
‘or disprove a charge of fraud. In re 


Young’s Estate, 106 A. 425, 90 N.J. 
Kq. 236. 

98. See infra § 451. 

99. See supra § 436. 

1. England vy. Fawbush, 68 N.E. 
526, 204 Ill. 384; Emery v. Emery, 
111 N.E. 287, 222 Mass. 439; Gard- 
iner v. Gardiner, 34 N.Y. 155; Clarke 
v. Davis, 1 Redf.Surr. (N.Y.) 249; 


Gardner v. Gardner, 22 Wend. (N.Y.) 
526, 34 Am.D. 340. 


[a] Executor requesting persons 
to act as witnesses.—The mere fact 
that the executor, who took nothing 
under the will, requested certain per- 
sons to act as witnesses to the will 
is insufficient to constitute undue in- 
fluence. Flanigon v. Smith, 169 N.E. 
TOs oot) Lillenas. 


[b] Stockholding scriveners.—The 
fact that the person drawing,the will 
was a stockholder and officer of the 
bank named as trustee and executor 
was insufficient to establish undue in- 
fluence. In re Haupt’s Estate, 252 P. 
597, 200 Cal. 147; Daugherty v. State 
Savings, Loan & Trust Co., 126 N.E. 
545, 292 Ill. 147. 


[ec] Obtaining information as to 
charities.—The obtaining of informa- 
tion as to certain charities by the at- 
torney drawing the will, at the tes- 
tator’s request, does not constitute 
undue influence. McFarland v. Shar- 
key, 133 N.Y.S. 1062, 149 App.Div. 
552, 3 N.Y.Civ.Proc. 209. 


‘[d] That conservator of testator, 
a feeble-minded person, about a 
month after his appointment, but be- 
fore his qualification, took the testa- 
tor to the office of the attorney who 
acted for the testator in the inquisi- 
tion proceedings, and a will was 
drawn up by the attorney and exe- 
cuted by the testator and witnesses, 
was not alone sufficient to invalidate 
the will. In re Weedman’s Estate, 98 
N.E. 956, 254 Ill. 504. 


[e] Absence of independent ad- 
vice.—That a testatrix who left the 
bulk of her estate to her brother in 
whom she trusted her business af- 
fairs and with whom she made her 
home after her husband’s death had 
no independent advice will not estab- 
lish the undue influence of her broth- 
er, even though he occupied a posi- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Influence to make a particu- 
lar provision in the will, which is not of such a char- 
acter as to overcome the will of the testator, ema- 
nating from a spouse,* or relative,> who does not 
benefit by such provision, is not undue influence so 
The influence of a child® or 
spouse’ to make a will in their favor, in the absence 
of a showing that it was improperly exercised,’ does 
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tion of trust toward her. Scarbrough 
eee 64 So. 105, 185 Ala. 
468. 


[f]. Duty to inform.—A beneficiary 
exercising a confidential relationship 
with the testatrix is under a duty to 
inform her that she has a right to 
change her will. McNealey v. Mur- 
dock, 239 S.W. 126, 293 Mo. 16. 


2. In re Colton’s Estate, 166 A. 521, 
11 N.J.Mise. 410. 


8. In re Everts’ Estate, 125 P. 1058, 
163 Cal. 449. 


4 Claussenius v. Claussenius, 53 
N.E. 1006, 179 Bll. 545, 4 Prob.Rep.Ann. 
548; Payne v. Payne, 125 S.E. 818, 97 
W.Va. 627. 

[a] Bule applied.—Where a tes- 
tator was not affected with insane de- 
lusions, the fact that he disinherited 
certain of his children because of in- 
fluence exerted by their stepmother, 
who did not profit thereby, will not 
invalidate the will. Claussenius v. 
Claussenius, 53 N.E. 1006, 179 Ill. 545, 
4 Prob.Rep.Ann, 548. 


5. Convey v. Murphy, 
1073, 146 Iowa 154. 


[a] Tiustration.—That two of the 
testator’s relatives interested them- 
selves in assisting him in making his 
will for the benefit of his widow and 
minor and invalid children does not 
show the exercise of undue influence, 
where such relatives could not be 
benefited by such provisions. Convey 
ate tad 124 N.W. 1078, 146 Iowa 


124 N.W. 


6. Tll.—Ughetti v. Ughetti, 166 N. 
HE. 90, 3384 Ill.. 398;. Blackhurst’ vy. 
James, 136 N.E. 754, 304 Ill. 586. 


Ky.—In re Blliott’s Will, 2 J.J. 
Marsh, 340. 


Mich.—In re Murray, 188 N.W. 381, 
219 Mich. 70. 


Mo.—Thompson v. Ish, 12 S.W. 510, 
99 Mo. 160. 


Wash.—Converse v. Mix, 115 P. 305, 
63 Wash. 318. 


7. Iowa.—Perkins v. Perkins, 90 N. 
NG. 55, 116 Iowa 2538, 7 Prob. Rep. Ann. 


Mich.—In re Allen’s Hstate, 203 N. 
W. 479, 230 Mich. 584; In re Jackson’s 
Estate, 190 N.W. 762, 220 Mich. 565. 


Mo.—Beckmann y. Beckmann, 52 S. 
W.(2d) 818; Andrew y. Linebaugh, 
169 S.W. 135, 260 Mo. 6238. 


N.Y.—Pettit v. Pettit, 134 N.Y.S. 
133, 149 App.Div. 485. 


N.C.—In re Broach’s Will, 90 S.B. 
681, 172 ‘N.C. 520. 


Independent advice. 


[§ 442 


not vitiate the will, even though there may be proof 
that such a provision would not have been made but 
for such importunity.°® 
guides or even dominates her husband, or has ac- 
quired an ascendancy over him, does not render his 
will made in-her favor invalid.?°® 
been held to be natural and proper that persons oc- 
cupying family relations should exercise some influ- 
ence over each other and should remember each oth- 
er in their wills;11 although it has been held that a 
particularly large bequest by a parent of a number 
of children to one having the opportunity unduly to 
influence the testator should be closely serutinized.+? 
The boundary where legitimate influence of a spouse 
ends and illegitimate persuasion or coercion begins 
varies with the circumstances of each case.*3 


The mere fact that a wife 


Indeed, it has 


A statute relating to inde- 


Ohio.—O’ Rourke v. Kenny, 11 Ohio 
N.P.N.S. 602; Wilder v. Taylor, 10 
Ohio N.P.N.S. 209. 


Pa.—Jefferies’s Est., 20 Pa.Dist. 
2175" Bull’s' Bsts 28) Pa Cow 549. 


Tenn.—Simerly v. Hurley, 
elite 


Wis.—In re Ball’s Hstate, 141 N.W. 
8, 153 Wis. 27. 


“Such an inference [of undue in- 
fluence arising from marital state], 
if drawn, would subject the relation 
to one of the meanest and most des- 
picable of suspicions, and the more 
firmly knit and amicable the relation 
the stronger would come the miser- 
able suspicion, which leaves out the 
steadying consideration that it is the 
legal and moral right of a wife to 
urge and persuade a husband to pro- 
vide for her in the event of his death.” 
In re Allen’s Estate, 203 N.W. 479, 
484, 230 Mich. 584. 


[a] Anxiety for health.—Influence 
of affection and anxiety for the health 
of a husband on his deathbed cannot 
be undue or wrongful, affecting tes- 
tamentary capacity, when not extend- 
ing to positive dictation, control, or 
coercion. Warwick v. Zimmerman, 
270 P. 612, 126 Kan. 619. 


S.- Craycroft v. Crawford, sClex: 
Commn.App.) 287 S.W. 275 [rev (Civ. 
App.) 275 S.W. 124, reh den (Commn. 
App.) 287 S.W. 244]. 


9. Perkins v. Perkins, 90 N.W. 55, 
116 Iowa 253, 7 Prob. Rep. Ann. 690. 


10. In re Broach’s Will, 90 S.E. 
681, 172 N.C. 520; Kornfield vy. Korn- 
field, 22 Ohio Cir.Ct.N.S. 363. 


11. Smith v. Boswell, 124 S.W. 264, 
93 Ark. 66; Gardiner v. Gardiner, 34 N. 
Sb bi: Matter of White’s Will, 15 N. 
Y.St. 753 {aff 1 Silv.Sup. 191, 5 N.Y.S. 
295, 52 Hun 613 (aff 24 N.E. 935, 121 
N.Y. 406)]; Clarke v. Davis, 1 Redf. 
Surr. (N.Y.) 249; In re. Brennan’s 
Hstate, 168 A. 25, S10 Pa. 335; Matter 
of Mintzer’s Will, 5 Phila. (Pa.) 206. 


[a] Son-in-law.—The law does not 
denounce the influence which a son- 
in-law may have over his father-in- 
law, but only the improper use of it. 
Turner v. Butler, 161 S.W. 745, 253 
Mo. 202. 


12. In re Sperl’s Estate, 103 N.W. 
Bee 94 Minn. 421, 10 Prob. Rep.Ann. | 


9 Lea 


Weight given to unnatural disposi- 
tions see infra §§ 470, 471. 


13. Emery v. Emery, 111 N.E. 287, 
222 Mass. 439. 


‘ 


“ 


ga 


— §§ 449-445] 


pendent advice to a testator respecting his will when 
prepared by the sole or principal beneficiary has 
been held to mean that the testator must have the 
benefit of a private conference with a competent and 
disinterested person,!* but such a statute has no ap- 
pheation where the will was not prepared by the sole 


or principal beneficiary.1® 


[§ 443] (8) Unlawful or Improper Relations.1° 
The mere existence of illicit relations does not con- 
Moral turpitude is not an 
essential element of undue influence,'® and the mere 
fact that some influence is exercised by a person sus- 
taining an improper or adulterous relation to the tes- 
tator does not invalidate a will, unless it is further 
shown that the influence destroys the testator’s free 
although while the same amount of influ- 
ence when exercised by a wife might be proper, it 
when exercised by one occupy- 


stitute undue influence.?7 


agency,!® 


may become “undue” 


14. In re Kuhn’s Will, 241 P. 1087, 
120 Kan. 13. 


15. Klose vy. Collins, 20 P.(2d) 494, 
137 Kan. 321; Keefe v. Kill, 9 P.(2d) 
640, 135 Kan. 14; Kelty v. Burgess, 
115 P. 583, 84 Kan. 678. 


[a] Physician.—The statute has 
no application to the advice of a phy- 
sician to, the testator to leave his 
property to charity. Rishal v. Mc- 
Pherson County, 253 P. 586, 122 Kan. 
741 [reh den 255 P. 979, 123 Kan. 414, 
and former op adhered to 257 P. 939, 
124 Kan. 31]. 


[b] In determining whether one is 
the principal beneficiary, within the 
meaning of the statute, the _ rela- 
tive importance of his share to the in- 
dividual shares of other beneficiaries 
and to the whole estate should be con- 
sidered. Kelty v. Burgess, 115 P. 583, 
84 Kan. 678. 


[ec] One of principal beneficiaries. 
—The statute applies solely to a will 
written or prepared by one in a confi- 
dential relation to the testator who 
receives the whole or the most con- 
siderable, portion of the estate de- 
vised, and not to one written by a 
person who is one of the principal 
beneficiaries, the word “principal” 
meaning main, chief, leading, high- 
est in value, character or importance, 
most considerable or important. Kel- 
ty v. Burgess, 115 P. 583, 84 Kan. 678. 


{d] Trustee of testamentary 
trusts, having no pecuniary interest 
in the estate, except the right to re- 
ceive reasonable compensation for his 


services, was held not the “principal 
beneficiary” in the will, within the 
meaning of such a statute. Bauer v. 


Myers, 244 F. 902, 157 C.C.A. 252. 


16. Admissibility of evidence of 
such relations before marriage see in- 
fra § 463. 


Weight given such relations see in- 
fra § 468. 


17. Holmes v. Houston, 
App.) 241 S.W. 1039. 


1g. In re Hurdle’s Will, 
589, 190 N.C. 221. 


19. In re Ruffino’s Hstate, 48 P. 
127, 116 Cal. 304; Sunderland v. Hood, 
84 Mo. 293 [aff 13 Mo.App. 232]; In re 
Willford’s Will, (N.J.) 51 A. 501; In 
re Coleman’s Will, 103 A. 521, ‘88 N. 
J.Eq. 284 [aff 103 A. 78, 88 N.J.Eq. 
578]. 

20. Kessinger v. Kessinger, 37 Ind. 
341; Dean v. Negley, 41 Pa. 312, 80 
Am.D. 620. 

21. In re Ruffino’s Estate, 
127, 116 Cal. 304. 


(Tex.Civ. 


129 S.E. 


48 P. 
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fluence.?? 


[§ 444] (9) Threats. 


[68 C.J. 753 


ing an improper and adulterous relation to the testa- 
Such illegal relations are material only as 
bearing on the character of the beneficiary, which 
may be important in determining the effect of his in- 


Threats of violence,?? liti- 


gation,?® criminal prosecution,?* or other matters 


result of them. 
[§ 445] (10) 


22. Denslow v. Moore, 2 Day 
(Conn.) 12; Gay v. Gillilan, 5 S.W. 7, 
92 Mo. 250, 1 Am.S.R. 712. See Marx 
v. MeGlynn, 88 N.Y. 357 [aff 25 Hun 
449 (aff 4 Redf.Surr. 455)] (dictum). 


23. Moore’s HEx’rs v. Blauvelt, 15 
N.J.Eq. 367. 


fa] Threat of litigation among 
children, if sufficient to overcome the 
will of the testator, is sufficient to 
invalidate a will made because of 
such threat. Moore’s Ex’rs vy. Blau- 
velf—15 N.J.Bq: 367. 


24. Matter of Brunor, 47 N.Y.S. 
681, 21 App.Div. 265 [rev 43 N.Y.S. 
1141, 19 Misc. 204]. 


25. In re Sickles’ Will, 50 A. 577, 
63 N.J.Eq. 233 [aff 58 A. 1125, 64 N.J. 
Bq.) 792). 


[a] Threat to move away, made 
by a son, and leave decedent alone 
and helpless in his last sickness, when 
such actually overcomes the will of 
the testator, is sufficient to invalidate 
a will made because of such threat. 
In re Sickles’ Will, 50 A. 577, 63 N.J. 
Eq. 233 [aff 53 A. 1125, 64 N.J.Eq. 
TOL]: 

[b] Threat to leave employ of the 
testator does not constitute undue in- 


fluence. National Trust Co. v. Taylor, 
82 Man. 504, 68 Dom.L.R. 339. 


26. Admissibility of such evidence 
see infra § 458. 


Weight to be given such evidence 
see infra § 474. 


27. Cal.—In re Black, Myr.Prob. 
24; In re Olson’s Hstate, 126 P. 171, 
19 Cal.App. 379. 


¥la.—Gardiner v. Goertner, 149 So. 
186. 


Idaho.—Gwin v. Gwin, 48 P. 295, 5 
Idaho 271. 


Me.—Appeal of Rogers, 123 A. 634, 
123 Me. 459. 


Md.—Struth v. Decker, 59 A. 727, 
100 Md. 368. 


N.Y.—In re Whitmarsh’s Estate, 
234 N.Y.S. 505, 133 Misc. 858; In re 
Burnham’s Will, 189 N.Y.S. 182, 115 
Mise. 588 [rev on other grounds 194 
N.Y.S. 811, 201 App.Div. 621]; In re 
Tymeson’s Will, 187 N.Y.S. 330, 114 
Mise. 643. 

S.C.—Johnson vy. 
676, 41 S.D. 585. 


Tex.—Scott v. Townsend, 166 S.W. 
1138, 106 Tex. 322 [rev (Civ.App.) 159 
S.W. 342] 


But see Hoff v. Hoff, 189 P. 613, 106 
Kan. 542 (holding that the court rec- 


Shaver, 172 N.W. 


producing fear,?® which place the mind of the testa- 
tor in subjection and destroy his free agency, consti- 
tute undue influence and invalidate a will made as a 


Mental Condition of Testator.?® 


Although undue influence presupposes testamentary 
capacity,?’ the physical and mental condition of the 
testator is of primary importance in considering the 
existence of undue influence,?® and mere soundness 
of mind and body does not imply immunity from un- 


ognized no inconsistency between the 
existence of mental incapacity and 
undue influence at the same time). 


[a] | Reason for rule.—‘‘The under- 
lying idea in ‘undue influence’ is the 
will of another is substituted for that 
of the testator. If the testator have 
no will or testamentary capacity, 
there can be no substitution of an- 
other’s will for that of the testator.” 
pao v. Gwin, 48 P. 295, 298, 5 Idaho 


[b] Rule applied.—One mentally 
incompetent to make a will cannot be 
the subject of undue _ influence. 
Johnston vy. Johnston, 57 So. 450, 174 
Ala. 220. 


[ce] Allegation of undue influence, 
made in a contest of a will, is incon- 
sistent with an allegation of insanity, 
since an insane person, or one non 
compos mentis, may not .in law be in- 
fluenced. In re Hock’s Will, 129 N. 
Y.S. 196, 74 Misc. 15. 


28. Fla.—Gardiner y. Goertner, 149 
So. 186. 


Iowa.—Cookman yv. Bateman, 231 N. 
W. 301, 210 Iowa 503; In re Cooper’s 
Hstate, 206 N.W. 95, 200 Iowa 1180. 


Me.—Dyer v. Brown, 93 A. 8, 118 
Me. 563. 


Mich.—In re Eldred’s Estate, 207 N. 
W. 870, 234 Mich. 131. 


N.J.—In re Crotty’s Estate, 134 A. 
622, 4 N.J.Mise. 745. 


N.Y.—In re Ruef, 167 N.Y.S. 498, 
180 App.Div. 203 Late 119 N.E. 1075, 
223 N.Y. 582]. 


Tex. — Craycroft Vv. Crawford, 
(Commn.App.) 285 S.W. 275 [rev (Civ. 
App.) 275 S.W. 124, reh den (Commn. 
App.) 287 S.W. 244]. 


Vt.—In re Everett’s Will, 
827, 105) Vit. 290% 


166 A. 


Payne, 125 S.E: 


W.Va. 
si. 97 W.Va. 627. 


[a] Reason for rule.—Conduct in- 
sufficient unduly to influence a tes- 
tator of ordinary mental mind might 
be sufficient to overcome a failing 
mind. Brogan v. Lynch, 214 N.W. 
514, 204 Iowa 260; Monahan v. Rode- 
rick, 166 N.W. 725, 183 Iowa 1. 


[b] Rule applied.—Since a person 
may have sufficient capacity to make 
a will, and yet not have sufficient. ca- 
pacity to resist pressure of undue in- 
fluence, the question whether the use 
of influence is lawful or not depends 
largely on the condition of mind and 
body of the person on whom it is ex- 
ercised. Becker v. Becker, 1380 N.E. 
843, 238 Mass. 362. 
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due influence.?® Notwithstanding the susceptibility 
of a weakened mental state to yield to undue influ- 
ence, to invalidate a will because of such influence 
on a testator who is in such a mental state, it must 
be shown that influence was exerted which destroyed 
his free agency.®° 


Dislikes. The fact that the testator was preju- 
diced against, or had an aversion for, some of the 
natural objects of his bounty does not establish un- 
due influence,*! unless the grievance was engendered 
or intensified by the beneficiary under the will.*? 


[§ 446] 4. Subsequent Ratification of Will. Ac- 
cording to some authority, a will will not be declared 
void when it appears that, after the execution of the 
will, the testator became free from the fraud or un- 
due influence and then recognized or ratified the will 
in some way, as by leaving it uncanceled for a long 
time,** although there is authority to the contrary 
holding that a will once void for fraud or undue in- 
fluence is always void unless it has been revived by 
republication.*# 


[§ 447] 5. Origin of, and Persons Chargeable 
with, Undue Influence. In some jurisdictions it has 
been held that a will may be invalidated because of 
undue influence of which the beneficiary was igno- 
rant,?> and that it is immaterial whether or not 
the influence was exerted at the request or with the 


29. Inre Olson’s Estate, 126 P. 171, 
19 Cal.App. 379. 
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219 S.W. 411, 187 Ky. 361. 
v. Schneider, 78 S.W. 894, 34 Tex.Civ. 
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consent of the beneficiary,*® although elsewhere it 
has been held that, to vitiate a will, the influence 
must emanate from the beneficiaries or those inter- 
ested in them.?7. In at least one jurisdiction it has 
been held that a boy twelve years of age could not 
be charged with undue influence.** Persons may ex- 
ercise undue influence in behalf of a charitable or 
religious institution so as to nullify a will made in 
pursuance thereof.?® 


[§ 448] 6. Operation and Effect. As already 
stated, a will is rendered invalid by fraud,*°® mis- 
take,*? or undue influence;*? and this is true al- 
though the fraud or undue influence may have been 
exercised by only one of the beneficiaries,** or by 
persons who were not named in the will at all.*# 
The effect of declaring the whole will void because 
of undue influence is to render ineffectual a clause 
therein revoking all former wills.*° 


Partial invalidity. In the absence of statutory 
provision to the contrary, it is generally held that, 
where some of the provisions of a will are void for 
fraud or undue influence, which can be separated 
from the valid parts of the will without doing injus- 
tice to the beneficiaries,4® or impairing the general 
intent of the testator,*7 the whole will is not render- 
ed invalid, and the portions not affected with undue 
influence will be given effect.4® Under a statute pro- 
See Wetz, W. 884 [rev (Civ.App.) 229 S.W. 331]. 
[a] Illustration.—Where it is im- 


30. eles v. Smith, 56 So. 949, 174 
Ala. 205. 


[a] Deathbed will.—The fact that 
the testator was on his deathbed when 
he executed a will is not a sufficient 
argument against its validity. In re 
Brown’s Estate, 257 N.Y.S. 864, 143 
Mise. 688. 


$1. In re Carson's Estate, 239 P. 
364, 74 Cal.App. 48; Hayes v. Hayes, 
145 S.W. 1155, 242 Mo. 155; Dannen- 
bauer v. Messerer’s Estate, (Tex.Civ. 
App.) 62 S.W.(2d) 235; Stolle v. Ka- 
netzky, (Tex.Civ.App.) 259 S.W. 657. 


[a] Dislike of hushband.—Undue 
influence cannot be predicated alone 
on the testator’s dislike of the hus- 
band of one attacking the will on 
such ground. Stolle v. Kanetzky, 
(Tex.Civ.App.) 259 S.W. 657. 


32. Dannenbauer y. Messerer’s Es- 
tate, (Tex.Civ.App.) 62 S.W.(2d) 235. 


33. Lyons v. Campbell, 7 So. 250, 
88 Ala. 462; Taylor v. Kelly, 31 Ala. 
59, 68 Am.D. 150; Matter of Seamen’s 
Will, 6 N.J.L.J. 201; Earp y. Edging- 
ton, 64 S.W. 40, 107 Tenn. 23; Deck v. 
Deck, 82 N.W. 293, 106 Wis. 470. 


34. Lamb v. Girtman, 26 Ga. 625; 
Haines v. Hayden, 54 N.W. 911, 95 
Mich. 332, 35 Am.S. 566; Chaddick v. 
Haley, 17 S.W. 233, 81 Tex. 617. See 
In re Van Ness’ Will, 139 N.Y.S. 485, 
78 Mise. 592 (holding that it was 
doubtful if such a will might be val- 
idated by ratification, but if it might 
be, such ratification must be clearly 
established). 


Revival of will induced by undue in- 
fluence by codicil see infra § 577. 


35. Johnson v. Samuels, 114 N.E. 
977, 186 Ind. 56; Barr v. Sumner, 107 
N.E. 675, 109 N.E. 193, 183 Ind. 402. 


36. In re Hanson’s Estate, 14 P. 
(2a) 702, 169 Wash. 637 


37. Stutiville’s Ex’rs v. Wheeler, 


App. 201 (dictum). 


[a] Bule applied.—Where the ben- 
eficiaries are absolutely innocent of 
any purpose or act calculated unduly 
to influence the testator, either direct- 
ly or indirectly, and no person in- 
terested in the beneficiaries attempted 
to induce the testator to give his 
property to such beneficiaries, but he 
does so because of the misconduct 
or disobedience of his daughter, to 
whom he otherwise would have given 
his property, there is no semblance 
of that character of undue influence 
which would invalidate his will. 
Stutiville’s Ex’rs v. Wheeler, 219 S.W. 
411, 187 Ky. 361. 


38. Purdy’s Adm’r y. Evans, 
S.W. 1071, 156 Ky. 342. 


160 


39. Clark v. Commerce Trust Co., 
(Mo.) 62 S.W.(2d) 874. 

40. See supra § 432. 

41. See supra § 435. 

42. See supra § 432. 

43. Lewis v. Martin, 98 So. 635, 210 
Ala. 401; Coghill v. Kennedy, 24 So. 


459, 119 Ala. 641; Florey’s Ex’rs v. 
Florey, 24 Ala. 241; Snyder v. Steele, 
136) NH. 649;, 304 TID 88s 28 cAnoeE ed: 
sex v. Dennis, 246 S.W. 218, 296 Mo. 


44, Vanvalkenberg v. Vanvalken- 
berg, 90 Ind. 433; Davis v. Calvert, 5 
Gil&J. (Md.) 269, 25 Am.D. 282; In re 
Stirk’s Estate, 81 A. 187, 232 Pa. 98. 


45. Lyon v. Dada, 86 N.W. 946, 127 
Mich. 395; Alfred University v. 
Frace, 184 N.Y.S. 216, 193 App.Div. 


279 [appeal den 184 N.Y.S. 904, 193 
App.Div. 970]. 


46. In,re Cooper’s Will, 71 A. 676, 
75 N.J.Eq. 177 [aff sub nom. Harri- 
son v. Axtell, 75 A. 1100, 76 N.J.Eq. 
614]; In re Carothers’ Estate, 150 A. 
»85, 800 Pa. 185, 69 A.B.R. 1127; Walk- 
er v. Irby, (Tex.Commn.App.) 2388 S. 


possible to determine to what extent 
specific legacies have been tainted by 
the undue influence which has been 
proved, the whole will must be set 
aside. In re Cooper’s Will, 71 A. 676, 
75 N.J.Eq. 177 [aff sub nom. Harri- 
ave Axtell, 75 A. 1100, 76 N.J.Eq. 


47. In re Carothers’ Estate, 150 
A. 585, 300, Ba. 185, 69 “ALLER aioe 
In re *Wagner’s Estate, 137) AS GHG 
289 Pa. 361; Walker v. Irby,i@iex 
Commn.App.) 238 S.W. 884 [rev (Civ. 
App.) 229 S.W. 331]. 


48. Ala.—Zeigler v. Coffin, 123 So. 
22, 219 Ala. 586, 63 A.L.R. 942; Lewis 
v. Martin, 98 So. 635, 210 Ala. 401; 
Councill v. Mayhew, 55 So. 314, 172 
295; Eastis v. Montgomery, 9 
, 93 Ala. 293; Lyons v. Camp- 
béll, 7 So. 250, 88 Ala. 462; Florey’s 
Ex’rs v. Florey, 24 Ala. 241. 


Ark.—Hyatt v. Wroten, 48 S.W.(2d) 
726, 184 Ark. 847. 


Cal.—In re Carson’s Estate, 194 P. 
5, 184 Cal. 437, 7 A.L.R. 239 [cit Cyc]. 


ee Tens Appeal, 48 Conn. 


I1l.— Wombacher 
N.E. 800, 194 Ill. 425. 


Mass.—Old Colony Trust Co. Vv. 
Bailey, 88 N.E. 898, 202 Mass. 283. 


Neb.—In re Koller’s Estate, 219 N. 
W. 4, 116 Neb. 764 [quot Cyc]. 


N.Y.—Petition of Maguire, 173 N.Y. 
S. 392, 105 Mise. 4383; In re Her= 
mann’s Will, 150 N.Y. Ss 118, 87 Mise. 
476. 


N.C.—Sumner v. Staton, 65 S.E. 902, 
151 N.C. 198, 18 Ann.Cas. 802. 


Or.—In re Allen’s Estate, 241 P. 996, 
116 Or. 467. 


Pa.—In re Carothers’ Estate, 150 A. 
585, 300), Pa. . 185, "69; Ace aie 
Steadman v. Steadman, 14 A. 406, 10 


v. Barthelme, 62 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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viding that, in a will contest case, the issue shall 
be made up whether the writing produced be the will 
of the testator or not, it has been held that the will 
produced must be free from undue influence in its 
entirety or it is not his will at all.4® 


Noncontesting clause. 


be invalid.®° 


[§ 449] 7. Evidence*—a. Presumptions ahd Bur- 


Pa.Cas. 539; Devlin’s Est., 21 Pa.Dist. 
275; Griffin’s Est., 23 Pa.Co. 559. See 
In re Wagner’s Estate, 137 A. 616, 
289 Pa. 361 (dictum). 


See In re Cooper’s Will, 71 A. 676, 
75 N.J.Eq. 177 [aff sub nom. Harri- 
son v. Axtell, 75 A. 1100, 76 N.J.Eq. 
614] (dictum). 


“Tf the whole will was the effect of 
undue influence, the will as a whole 
will be void; but, if a part of the leg- 
acies were the result of undue influ- 
ence, and there were others which 
were the result of the free will of 
the testatrix, the latter may stand, 
although the former would be set 
aside.” Eastis v. Montgomery, 9 So. 
3a7,'93 Ala. 293, 299. 


[a] Rule applied.—(1) The fail- 
ure of the principal beneficiaries to 
inform the testator as to his wife’s 
previous death rendered the will void 
only as to property unknowingly in- 
herited from the wife. Black v. 
Smith, 224 N.W. 915, 58. N.D. 109. (2) 
Fraudulent misrepresentations by the 
residuary legatee that he was the 
lawful husband of the _ testatrix, 
whereby the testatrix was induced to 
make him the residuary legatee and 
executor, do not invalidate the will as 
to other legatees, in the absence of 
any showing that the bequests to 
them were affected in any way by the 
misrepresentations. In re Carson’s 
Estate, 194 P. 5, 184 Cal. 437, 7 A.L.R. 
239. (3) An accidental omission of 
the name of a legatee, rendering part 
of the will ineffective, does not war- 
rant an instruction that it was invalid 
in all respects. Johnson y. Ramsey, 
18 Ohio App. 


“O gaiea probate see infra §§ 609- 
49. McCarthy v. Fidelity Nat. 


Bank & Trust Co., 30 S.W.(2d) 19, 325 
ie 727, 69 A.L.R. 1122. 


0. In re Baker’s Estate, 168 P. 
gsi. 176 Cal. 430. 
51. Ala.—Scarbrough Vv. Scar- 


brough, 64 So. 105, 185 Ala. 468. 


Cal.—In re McDonnell’s Estate, 293 
P. 651, 109 Cal.App. 577. 


Ky.—Talbott v. Giltner, 200 S.W. 
Slow Luo kcy., o4le Cecilis, (Ex’rs: Vv. 
Anhier, 195 S.W. -887, 176 Ky. 198. 


Miss.—Sheehan vy. Kearney, 21 So. 
41, 82 Miss. 688, 35 L.R.A. 102. 


Mo.—Beckmann vy. Beckmann, 52 S. 
W.(2d) 818; Soureal v. Wisner, 13 S. 
W.(2d) 548, 321 Mo. 920; Adams v. 
Kendrick, 11 S.W.(2d) 16, 321 Mo. 310. 


Neb.—Stull v. Stull, 96 N.W. 196, 
1 Neb. (Unoff.) 380, 389. 


N.H.—Albee v. Osgood, 105 A. 1, 
79 N.H. 89. 

N.J.—In re Humphrey’s Will, 26 N. 
J.Eq. 513 [aff 27 N.J.Eq. 567]. 

N.Y.—Marx v. McGlynn, 88 N.Y. 


obi; in re Shaul’s Will, 143 N.Y.S. 
433, 158 App.Div. 348, 11 Mills Surr. 


Where a will is void be- 
eause of undue influence, a provision therein prohib- 
iting heirs from contesting it has been held also to 
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den of Proof—(1) In General. As a general rule, 
neither fraud nor undue influence will be presumed,” 

but, on the contrary, it has been held, where there is 
due execution of the will by a person of sound 


mind,°®? that the presumption is that the testator 


executed his will while free from restraint,’* espe- 
cially where he retains the will in his possession 
without attempting to cancel or destroy it.’ 
the general rule that the burden of proof as to the 


Ie ve 


issues of fraud or undue influence is on contestant or 


417 [aff 104 N.E. 1141, 210 N.Y. 6171; 
In re McCarty’s Will, 126 N.Y.S. 699, 
141 App.Div. 816 [aff 125 N.Y.S. 160, 
68 Mise. 283, 7 Mills Surr. 558]; In 
re Schober’s Will, 154 N.Y.S. 309, 


Misc. 230, 14 Mills Surr. 310; In re 
Crockett’s Will, 149 N.Y.S. 477, 86 
Mise. 631, 12 Mills Surr. 393; In re 


Van Ness’ Will, 139 N.Y.S.. 485, 
Mise. 592, 9 Mills Surr. 545; Beekman 
v. Beekman, 2 Dem.Surr. 635. 


Pa: s Estate, 4 Pa.Co. 446. 
S.c.—Kinloch vy. Palmer, 8 S.C.L. 
216. 


Va.—Jenkins v. Trice, 147 S.E. 251, 
152 Va. 411. 


W.Va.—Coffman v. Hedrick, 9 S.E. 
65, 32 W.Va. 119. 


Man.—National Trust Co. v. Taylor, 
32 Man. 274; Pare v. Cusson, 31 Man. 
197. 


{a] Physical coercion or threats.— 
Undue influence consisting of physi- 
cal coercion or threats of personal 
harm or duress can never be presumed 
but must be shown by evidence legiti- 
mately proving the facts. noire. 
Shaul’s Will, 143 N.Y.S. 433, 158 App. 
Div. 348, 11 Mills Surr. 417 [aff 104 
Ni 41) 2 LONG) 617 Jie 


{b] Persuasion, pressure, etc.— 
That a will was procured by working 
on fears or hopes of a weak minded 
person, by artful and cunning con- 
trivances, by constant pressure, per- 
suasion, and effort, as a result of 
which the testator’s will was over- 
powered and subjected to the will of 
another, must generally be proved 
like any other fact, and will not be 
presumed. In re Shaul’s Will, 143 
N.Y.S. 438, 158- App.Div. 348, 11 Mills 
Surr. 417 [aff 104 N.E. 1141, 210 N.Y. 
617]. 


{c] Particular facts held not to 
raise presumption of undue influence. 
—(1) That the testatrix was aged 
and weak in mind and memory at the 
time of making will. Shirley v. Ezell, 
60 So. 905, 180 Ala. 352. (2) That 
beneficiaries Surrounded the testator 
on his deathbed. In re Craven’s Will, 
86 SIE. 587,, H69 NIC. 561 (3) ia That 
person alleged to have wielded the in- 
fluence benefits by the testament. In 
re Caffrey’s Will, 159 N.Y.S. 99, 95 
Misc. 466 [aff 161 N.Y.S. 277, 174 App. 


Div. 398 (aff 116 N.E. 1038, 221 N.Y. 
486) ]. 
52. Fla.—Hamilton v. Morgan, 112 


So. 80, 93 Filia. 311. 


Miss.—Isom v. Canedy, 88 So. 485, 
128 Miss. 64; Moore v. Parks, 84 So. 
230, 122 Miss. 301. 


Mo.—Turner v. Butler, 
745, 253 Mo. 202. 


N.H.—Gaffney v. Coffey, 124 A. 788, 
81 N.H. 300; Albee v. Osgood, 105 A. 
1 TOM INGiEe soe 


Pa.—In re Wertheimer’s Estate, 133 
A. 144, 286 Pa. 155; In re Lawrence’s 
Estate, 132 A. 786, 286 Pa. 58. 


*By FRANCIS J. LUDES (§§ 449-457). 
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party who alleges their existence and exercise,°® 


53. A ark v. Whitfield, 97 So. 
68, 210 Ala. 18. 


D.C.—Freitag v. Freitag, 
1OXOSne I 


Ind.—Herbert v. Berrier, 81 Ind. 1. 


Ky.—Stoll v. Stoll’s Ex’r, 281 S.W. 
1028, 213 Ky. 789. 


Md.—Woodruff v. Linthicum, 149 A. 
454, 158 Md. 603. 


Mo.—McNealey v. Murdock, 239 S. 
IW, 1265, 293) Moy “16: 


N.Y.—In re Shirley’s Will, 235 N.Y. 
S. 317, 1384 Mise. 413; In re Knight’s 
Will, 150 NeY.S: 13%, 87 Mises 57ip 12 
Mills Surr. 567. 


Or.—Greenwood v. Cline, 7 Or. 17. 


Pa.—Zimmerman y. Zimmerman, 23 
Passio 


[a] Holographic will. — There is 
a strong presumption in favor of the 
validity and freedom from undue in- 
fluence of a holographic will. In re 
Shirley’s Will, 235 N.Y.S. 317, 134 
Misc. 413. 


[b]. Where no undue influence was 
exercised over ithe testator to induce 
him to give his property to his wife 
for life, it must be presumed that 
none was exercised to induce him to 
dispose of the remainder. Hildreth 
v. Hildreth, 156 S.W. 144, 153 Ky. 597. 


54. Pierce v. Pierce, 38 Mich. 412. 


55. Ala.—Park v. Whitfield, 97 So. 
68, 210 Ala. 18; Johnson v. Johnson, 
91 So. 260, 206 Ala. 523; Posey v. 
Donaldson, 66 So. 662, 189 Ala. 366; 
Barksdale v. Davis, 22 So. 17, 114 Ala. 
623; Blakey’s Heirs v. Blakey’s Ex’x, 
33 Ala. 611; Copeland’s Ex’r v. Cope- 
land’s Heirs, 32 Ala. 512. 


Ark.—Miller v. Carr, 126 S.W. 1068, 
94 Ark. 176; Smith v. Boswell, 124 
S.W. 264, 93 Ark. 66; Jenkins v. Tobin, 
ae 306; Guthrie v. Price, 23 Ark. 


Cal.—In re Fleming’s Estate, 251 P. 
637, 199 Cal. 750; In re Bryson’s Es- 
tate; 217% Po 525,209 1> Cale i520 vines 
Morcel’s Estate, 121 P. 733, 162 Cal. 


47 App. 


188; In re Kilborn’s Estate, 120 P. 
762, 162 Cal. 4; In re Motz’s Estate, 
69, PP. 1294,2186 Cal, 5582. Ini ere eMic- 


Donnell’s Estate, 293 P. 651, 109 Cal. 
App. 577, 


Colo.—Snodgrass v. Smith, 94 P. 
312, 42 Colo. 60, 15 Ann.Cas. 548. 


Conn.—Page v. Phelps, 143 <A. 890, 
108 Conn. 572; Appeal of Kirby, 98 A. 
349, 91 Conn. 40; Hills v. Hart, 91 A. 
257, 88 Conn. 394; Sansona v. Laraia, 
90 A. 28, 88 Conn. 136; In re Birds- 
eye; SOPAS TITS 77, ‘Conn, 1626. 


D.C.—Brooke v. Barnes, 61 App.D.c. 
161, 58 F.(2d) 887; Freitag v. Freitag, 
47 ‘App.D.C. i Ih Towson v. Moore, 11 
App.D.C. 377 [aft 19'S:Cu 3321 735Urs: 
17, 48 L.Ed. 597]. 


igen tiher v. Goertner, 149 So. 


Ill.— Biggerstaff v. Wicks, 180 N.E. 
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840, 848 Ill. 129; Greenlees v. Allen, 
LS INGER eo ero TS 262s uve El aves 
Schmidt, 166 N.E. 209, 334 Dll. 576; 
Teter v. Spooner, 137 N.E. 129, 305 
Ill. 198; Hart v. Hart, 125 N.E. 366, 
290 Ill. 476, McCune v. Reynolds, 123 
N.E. 317, 288 Ill. 188; Dickerhoof v. 
Wood, 107 N.EB., 817, 267 Ill. 50; Kel- 
lan v. Kellan, 101 N.E. 614, 258 I11. 
256; Waters v. Waters, 78 N.E. 1, 222 
Th 26 lds AmSiR 3595, Comphen:v.. 
Browning, 76 N.E. 678, 219 Ill. 429, 
109 Am.S.R. 346; Swearingen v. In- 
man,..65 N.B. 80,198 Ill. 255; Roe v. 
Taylor, 45 Ill, 485; Dickie v. Carter, 
42 Ill. 376. 


Iowa.—Cookman v. Bateman, 231 N. 
W. 301, 210 Iowa 503; Bailey v. Chero- 
kee State Bank of Cherokee, 227 N.W. 
129, 208 Iowa 1265; In re Cooper’s 
Hstate, 206 N.W. 95, 200 Iowa 1180; 
Graham v. Courtright, 161 N.W. 774, 
180 Iowa 394; In re Eveleth’s Will, 
TSP oON. WwW.) 257, 170 Towa, (7416; im re 
Dobals’ Estate, 157 N.W. 169, 176 lowa 
479; In re Townsend’s Estate, 105 N. 
W. 110, 128 Iowa 621; Parker v. Lam- 
bertz, 104 N.W. 452, 128 Iowa 496; 
In re Goldthorp’s Estate, 88 N.W. 944, 
115 Iowa 430; Mallow v. Walker, 88 
N.W. 452, 115 Iowa 238, 91 Am.S.R. 
158; In re Allison’s Estate, 73 N.W. 
489, 104 Iowa 130; Webber v. Sulli- 
van, 12 N.W. 319, 58 Iowa 260. 


Kan.—Ginter v. Ginter, 101 P. 634, 
79 Kan. 721, 22 L.R.A.N.S. 1024. 


Ky.—Egan v. Egan’s Px’x, 224 S. 
W. 1050, 189 Ky. 332; Bailey v. Wad- 
dy, 212 S.W. 459, 184 Ky. 451; Cecil’s 
Ex’rs v. Anhier, 195 S.W. 837, 176 Ky. 
198; Hildreth v. Hildreth, 156 S.W. 
144, 153 Ky. 597; Raison v. Raison, 
146 S.W. 400, 148 Ky. 116; Murphy’s 
Ex’r v. Murphy, 142 S.W. 1018, 146 Ky. 
396; Clark v. Young’s Px’x, 142 S.W. 
1032, 146 Ky. 877; Childers’ Hx’x v. 
Cartwright, 124 S.W. 802, 136 Ky. 
498; Woodford v. Buckner, 63 S.W. 
617, 111 Ky. 241, 23 Ky.L. 627; John- 
son v. Stivers, 23 S.W. 957, 95 Ky. 128, 
15 Ky.L. 477; Barlow v. Waters, 28 
S.W. 785, 16 Ky.L. 426. 


Me.—In re Deehan’s Will, 154 A. 
645, 130 Me. 243; Appeal of Look, 152 
A. 84, 129 Me. 359; Appeal of Rogers, 
123 A. 634, 128 Me. 459; In re Good- 
prdge; 111, A. 425, VWW9~ Me. 37; Ap- 
peal of Norton, 102 A. 73, 116 Me. 
370. 


Md. eh nave te v. Linthicum, 149 A. 
454, 158 Md. 603. 


Mass.—Collis v. Walker, 172 N.E. 
228, 272 Mass. 46; Brackett v. Harris, 
160 N.E. 812, 263 Mass. 334; Cereghino 
v. Giannone, 142 N.B. 153, 247 Mass. 
O19; Hoffman v. Hoffman, 78 N.E. 492, 
192 Mass. 416; Davis v. Davis, 123 
Mass. 590; Baldwin v. Parker, 99 
Mass. 79, 96 Am.D. 697. 


Mich.—In re Spinner’s Estate, 226 
N.W. 862, 248 Mich. 263; In re Lap- 
ham’s Estate, 215 N.W. 35, 240 Mich. 
7; In re Eldred’s Hstate, 207 N.W. 
870, 234 Mich. 131; In re Fay’s Estate, 
164) N.W..7529, 197 Mich. .675; In ‘re 
Bailey’s Estate, 153 N.W. 39, 186 
Mich. 677; Shepard v. Shepard, 126 
N.W. 640, 161 Mich. 441; In re Loree’s 
Estate, 122 N.W. 623, 158 Mich. 372; 
Prentis v. Bates, 53 N.W. 153, 93 Mich. 
234, 17 L.R.A. 494; Shepardson vy. 
Potter, 18 N.W. 575, 53 Mich. 106. 


Minn.—In re Conway’s Hstate, 241 
N.W. 42, 185 Minn. 376; In re Mol- 
lan’s Estate, 232 N.W. 1, 181 Minn. 
217; In re Envart’s Estate, 230 N.W. 
781, 180 Minn. 256; In re Keeley’s Es- 
tate, 208 N.W. 5385, 167 Minn. 120; 
In re Jenks’ Estate, 205 N.W. 271, 164 
Minn. 377; Rasmussen v. Evans, 185 
N.W. 297, 150 Minn. 319; In re Buck’s 
Estate, 142 N.W. 729, 122 Minn. 463. 
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Miss.—Gathings v. Howard, 84 So. 
240, 122 Miss. 355. 


Mo.—Shapter v. Boyd, 37 S.W.(2da) 
542, 327 Mo. 397; Meyers v. Drake, 24 
S.W.(2d) 116, 324 Mo. 612; Soureal v. 
Wisner, 13 S.W.(2d) 548, 321 Mo. 920; 
Adams v. Kendrick, 11 S.W.(2d) 16, 
321 Mo. 310; Wentura v. Kinnerk, 5 
S.W.(2d) 66, 319 Mo. 1068; Frohman 
v. Lowenstein, 260 S.W. 460, 303 Mo. 
339; Mayes v. Mayes, 235 S.W. 100; 
Spurr v. Spurr, 226 S.W. 35, 285 Mo. 
163; Smith v. Williams, 221 S.W. 360; 
Sanford v. Holland, 207 S.W. 818, 276 
Mo. 457; Turner v. Butler; 161 S.W. 
202; Weber v. Strobel, 
139 S.W. 188, 236 Mo. 649; Gibony v. 
Foster, 130 S.W. 314, 230 Mo. 106; 
Lindsey v. Stephens, 129 S.W. 641, 
229 Mo. 600; Fulton v. Freeland, 118 
S.W. 12, 219. Mo. 494, 131 Am.S:R. 
576; King v. Gilson, 90 S.W. 367, 191 
Mo. 307; Crowson v. Crowson, 72 S.W. 
1065, 172 Mo. 691; Crossan v. Crossan, 
70 S.W. 136, 169 Mo. 631, 8 Prob.Rep. 
Ann. 209; Schierbaum v. Schemme, 
bi SW. 526, L527 °Mo. 2, 80\,Am.S:R 
604; Tibbe v. Kamp, 54 S.W. 879, 
55 S.W. 440, 154 Mo. 545; Sehr v. Lin- 
demann, 54 S.W. 537, 153 Mo. 276; 
Gordon v. Burris, 43 S.W. 642, 141 
Mo. 602; Doherty v. Gilmore, 37 S.W. 
1127, 186 Mo. 414; Morton v. Heidorn, 
Sie Sse D0 4en 13:5) More 08s 
Gabel, 25 Sw. 214, 120 Mo. 
Maddox v. Maddox, 31 S.W. 449, 114 
Mo. 35, 35 Am.S.R. 734; Brown Vv. 
Foster, 20 N.W. 611, 112 Mo. 297; 
Lane v. St. Denis Catholic Church 
of Benton; (App.) 274°S.W. 71103; 
Berst v. Moxom, 138 S.W. 74, 157 Mo. 
App. 342. 

Mont.—Hale v. Smith, 237 P. 214, 
73 Mont. 481. 


Neb.—In re Lodge’s Estate, 243 N. 
W. 781, 123 Neb. 531; In re Bayer’s 
Estate, 227 N.W. 928, 119 Neb. 191 [cit 
Cyc]; In re Wilson’s Estate, 208 N. 
W. 961, 114 Neb. 593 [cit Cyc]; In 
re Kees’ Estate, 208. N.W. 637, 114 
Neb. 512; In re Fenstermacher’s Es- 
tate, 168 N.W. 101, 102 Neb. 560; In 
re Dovey’s Estate, 162 N.W. 134, 101 
Neb. 11; In re Spier’s Estate, 157 N. 
W. 1014, 99 Neb. 858, L.R.A.1916E 692; 
Boggs v. Boggs, 87 N.W. 39, 62 Neb. 
274, 7 Prob.Rep.Ann. 48; Seebrock v. 
Fedawa, 46 N.W. 650, 30 Neb. 424 [aff 
50 N.W. 270, 33 Neb. 413]. 


N.J.—In re Tobin’s Hstate, 163 A. 
128, 111 N.J.Eq. 592; In re Strang’s 
Will, 158 A. 489, 109 N.J.Eq. 523; In re 
Babcock’s Will, 150 A. 219, 106 N.J.Eq. 
228; In re Bottier’s Estate, 150 A. 786, 
106 N.J.Eq. 226; Loveridge v. Brown, 
L292 7A, L131, 98 IN I igh o save) Tnuere 
Craft’s Estate, 94 A. 606, 85 N.J.EKq. 
125; Shotwell v. Shotwell, 95 A. 365, 
85 N.J.Eq. 101 [aff 96 A. 398, 85 N.J. 
Eq. 594]; In re Hatley’s Will, 89 A. 
776, 82 N.J.Eq. 591; In re Johnson’s 
Will, 86 <A. 254, 80 N.J.Kq. 525; 
Schuchhardt v. Schuchhardt, 49 A. 
485, 62 N.J.Eq. 710; In re Cassidy’s 
Estate, 135 A. 466, 4 N.J.Misc. 1014; 
In re Merkel’s Will, 134 A. 340, 4 N.J. 
Misc. 656; In re Loh’s Will, 131 A, 
213, 3° N: J.Mise, 1218. 


N.Y.—In re Anna’s Hstate, 162 N. 
E. 473, 248 N.Y. 421; In re Kindberg’s 
Will, 100 N.B. 789, 207 N.Y. 220; Mat- 
ter of Martin, 98 N.Y. 193; Tyler v. 
Gardiner, 85 N.Y. 559; In pve Hone’s 
Will, 233 N.Y.S. 400, 226 App.Div. 
715; In re Dowdle’s Will, 231 N.Y.S: 
320, 224 App.Div. 450; In re Rundles’ 
Will, 215.N.Y.S. 749, 216 App.Div. 658; 
In re Dotterweich’s Will, 205 N.Y.S. 
580, 210 App.Div. 1381; In re Bogar- 
dus’ Will, 190 N.Y.S. 535, 198 App.Div. 
399; In re Bossom’s Will, 186 N.Y.S. 
182, 195. App. Div.. 339s Burke, (ly. 
Burke, 184 N.Y.S. 673, 193 App.Div. 
801; In re Allaway’s Will, L75)N.Y.S. 
70, 187 App.Div. 87; Inre Powers, 162 


In re 
Cutter’s Will, 162 N.Y.S. 545, 175 App. 
Div. 647 [rev 154 N.Y.S. 250, 89 Misc. 


N.Y‘S. 828, 176 App.Div. 455; 


663, 14 Mills Surr. 84]; Eckert y. 
Page, 146 N.Y.S. 513, 161 App.Div. 
154 [appeal den 106 N.E. 1083, 211 
N.Y. 529]; Rintelen v. Schaefer, 143 
N.Y.S. 631, 158 App.Div. 477; Thomp- 
son vy. Peterson, 137 N.Y.S. 6385, 152 
App.Div. 667; In re Blaine’s Will, 128 
N.Y.S. 186, 143 App.Div. 687; In re 
Richardson’s Will, 122 N.Y.S. 88, 137 
App.Div. 103; Matter of Nelson’s 
Will, 89 N.Y.S. 865, 97 App.Div. 212; 
In re Hoh’s Estate, 265 N.Y.S. 408, 
147 Misc. 498; In re Burridge’s Hs- 
tate, 264 N.Y.S. 694, 147 Misc. 325; 
In re Heughes’ Estate, 260 N.Y.S. 615, 
144 Mise. 922; In re Brown’s Estate, 
259 N.Y.S. 275, 144 Mise. 440; In re 
Brown's Estate, 257 N.Y.S. 864, 143 
Misc. 688; In re Mullin’s Will, 256 
N.Y.S. 519, 143 Mise. 256; In re Whit- 
marsh’s Hstate, 234 N.Y.S. 505, 133 
Misc. 858; In re Steinan’s Estate, 229 
N.Y.S. 819, 132 Misc. 178; In re Vail’s 
Will, 198’ N.Y.S. 661, 120 Misc; 430: 
In re Eno’s Will, 192 N.Y.S. 840, 118 
Mise. 186; In re O’Brien’s Bstate, 
186 N.Y.S. 266, 115 Mise. 728; Inine 
Ross’ Estate, 187 N.Y.S. 558, 115-Misc. 
41; In re Tymeson’s Will, 187 N.Y.S. 
330, 114 Misc. 643; In re Hodgman’s 
Estate, 184 N.Y.S. 185, 113 Misc. 215; 
In re Brobst’s Estate, 182 N.Y.S. 532, 
112 Misc. 66; In re Prentice’s Will, 
181 -N.Y.S. 679, 110 Mise. 456; In re 
Cohen’s Will, 176'°N.Y.S. 689, 106 Misc. 
644; In re Forster’s Estate, 173 N.Y.S. 
398, 104 Misc. 24; In re Huber’s Will, 
170 N.Y.S. 901, 103 Mise. 599 [aff 175 
N.Y.S. 906, 188 App.Div. 882]; In re 
Neil, 153’ N-Y.S. 647, 90 Miser 5375 
In re McDermott’s Will, 154 N.Y.S. 
923, 90 Misc. 526; In re Spooner’s 
Will, 152 N.Y.S. 537, 89 Mise. 30; In 
re Williams’ Will, 151 N.Y.S. 467, 89 
Mise. 1; Evans v. Trimble, 152 N.Y.S. 
333, 88 Misc. 667, 13 Mills Surr. 449 
[rev on other grounds 155 N.Y.S. 25, 
169 App.Div. 363, 15 Mills Surr. 449 
(appeal dism 112 N.E. 1058, 217 N.Y. 
701)]; In re Knight’s Will, 150 N.Y.S. 
137, 87 Mise. 577, 12 Mills Surr.: 5675 
In re Hermann’s Will, 150 N.Y.S. 118, 
87 Misc. 476, 12 Mills Surr. 468; In 
re Klinzgner’s Will, 130 N.Y.S. 1059; 
71 Misc. 620, 8 Mills Surr.s 112% “in 
re Gedney’s Will, 142 N.Y.S. 157; In 
re Falabella’s Will, 139 N.Y.S. 1003; 
Gross’ Estate, 7 N.Y.St. 739 [aff 14 
N.Y.St. 429, 47 Hun 633]; Ewen v. 
Perrine, 5 Redf.Surr. 640. But see In 
re Van Ness’ Will, 139 N.Y.S. 485, 78 
Misc. 592, 9 Mills Surr. 545; In re 
Campbell’s Will, 136 N.Y.S. 1086; In 
re Benjamin’s Will, 136 N.Y.S. 1070 
(all three cases holding that burden 
is on proponent of will). 


N.C.—In re Broach’s Will, 90 S.E. 
681, 172 N.C. 520; In re Patrick’s Will, 
17 SB. 413, 162 N.C. 519. 


Ohio.—Wilder vy. Taylor, 
Cir.Ct.N.S. 255 


Or.—In re Money? s Estate, 5 P.(2d) 
92,138 Ori75; In re Linville’s Estate, 
300 P. 505, 137 Ors V45:. Ini re Wayne's 
Estate, 291 P. 356, 294 P. 590, 134 Or. 
464, 79 A.L.R. 1427; In re Severson’s 
Hstate, 267 P. 396, 125 Or. 545; In re 
Carr’s Will, 9256 P.°390; 121 .Orssaee 
In re Riggs’ Hstate, 250 P. (ER, 120 
Or. 38; In re Allen’s Estate, 241 P, 
996, 116 Or. 467; Rice v. Riee, 188 P. 
181, 95 Or. 559; In re Sturtevant’s 
Bstate, Le Se Pe 192, 180 P. 595, 92 Or. 
269; In re Dale’s ‘Estate, 179 P. 274, 
92 Or. 57; Simpson vy. Durbin, 136 P. 
347, 68 Or. 518. But see In re Hol- 
man, 70 RP. 908, 42) Or, 345, 8" Prop: 
Rep. "Ann, 336 (holding that the burden 
of proof as to undue influence in the 
probate of a will rests with the pro- 
ponent). 


Pa.—In re Koons’ 
125, 293 Pa. 465; 


14 Ohio 


Estate, 143 A. 
In re Wertheimer’s 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and that such burden never shifts,5® although, where 
the contestant establishes a prima facie case, the 
person charged with fraud or undue influence has 
Where the cireum- 
stances surrounding the execution of a will are those 
which the law regards with suspicion, it has been 
held that the burden shifts to the proponent, who 


the burden of meeting it.57 


Estate, 133 A. 144, 286 Pa. 155; In re 
Lawrence’s Estate, 132 A. 786, 286 Pa. 
58; In re Buechley’s Estate, 122 A. 
287, 278 Pa. 227; In re Herr’s Es- 
tate, 96 A. 464, 251 Pa. 223; Miles v. 
Treanor, 45 A. 368, 194 Pa. 430; Rees 
v. Stille, 38 Pa. 138; Kelly’s Estate, 
15 Pa.Dist.&Co. 269; Wright’s Estate, 
10 Pa.Dist. 133; Yorke’s Estate, 6 Pa. 
Dist. 321. 


R.I.—Parker v. Oliver, 158 A. 146, 
52 R.I. 117; Hollingworth v. Kresge, 
137 A. 908, 48 R.I. 341. 


$.C.—Anderson v. Wall, 103 S.E. 
562, 114 S.C. 275; Mordecai v. Canty, 
68 S.E. 1049, 86 S.C. 470. 


S.D.—Petterson v. Imbsen, 194 N. 
W. 842, 46 S.D. 540; BEkern v. Erick- 
son, 157 N.W. 1062, 37 S.D. 300. 


Tex.—Renn v. Samos, 33 Tex. 760; 
Idar v. Uehlinger, (Civ.App.) 49 S.W. 
(2d) 998; Decker y. Koenig, (Civ. 
App.) 37 S.W.(2d) 378; Kophal v. 
Jantz, (Civ.App.) 297 S.W. 336; Wied- 
ner v. Katt, (Civ.App.) 279 S.W. 909; 
Morris v. Morris, (Civ.App.) 268 S. 
W. 187; McElhinney v. Swepston, 
(Civ.App.) 263 S.W. 940; Stolle v. 
Kanetzky, (Civ:App.) 220 S.W. 557; 
Cook v. Denike, (Civ.App.) 216 S.W. 
437; Leahy v. Timon, (Civ.App.) 204 
S.W. 1029; Rounds v. Coleman, (Civ. 
App.) 189 S.W. 1086; Berry v. Brown, 
(Civ.App.) 148 S.W. 1117; Salinas v. 
Garcia, (Civ.App.) 135 S.W. 588; Hart 
v. Hart, (Civ.App.) 110 S.W. $1; In 
re Burns’ Estate, 52 S.W. 98, 21 Tex, 
Civ.App. 512. 


‘Utah.—In re Bryan’s Hstate, 25 P. 
(2d) 602; In re Whitaker’s Estate, 
217 P. 248, 61 Utah 577; In re Han- 
sen’s Will, 167 P. 256, 50 Utah 207. 


Vt.—In re Moxley’s Will, 152 A. 
113, 103 Vt. 100. 
Va.—Culpepper v. Robie, 154 §.E. 


687, 155 Va. 64; Jenkins v. Trice, 147 
Senne bl, 162 Va e.4il;. (Thornton -v, 
Thornton’s Ex’rs, 126 S.E. 69, 141 Va. 
232; Core v. Core’y Adm’rs, 124 S.E. 
453, 139 Va. 1; Wooddy v. Taylor, 77 
S.E. 498, 114 Va. 737; Wood’s Ex’rs v. 
Wood, 63 S.E. 994, 109 Va. 470. 


Wash.—In re McKachney’s Estate, 
254 P. 455, 148 Wash. 28; In re Adin’s 
Estate, 192 P. 887, 112 Wash. 379. 


W.Va.—Payne v. Payne, 125 S.E. 
818, 97 W.Va. 627; Coffman v. Hed- 
mick,= 9) SivH//65, 32 “W.Va.-119;.°Me- 
Mechen v. McMechen, 17 W.Va. 683, 
41 Am.R. 682. 


Wis.—In re Schacht’s Will, 182 N. 
W. 981, 175 Wis. 54; In re Ball’s Es- 
tate, 141 N.W. 8, 153 Wis. 27; Cutler 
v. Cutler, 79 N.W. 240, 103 Wis. 258. 


Wyo.—Wood v. Wood, 164 P. 844, 25 
Wyo. 26. 


Alta.—Re Zawaski, 
R333. 


[a] In Georgia and Oklahoma (1) 
on issue of devisavit vel non, to make 
a prima facie case, the propounder 
of the will must prove, along with 
other facts, that the testator acted 
freely and voluntarily. Bullock v. 
Martin, 87 S.E. 1058, 144 Ga. 731; 


[1927] 2 Dom. 


Edenfield v. Boyd, 84 S.E. 436, 143 Ga. 


95; Oxford v. Oxford, 71 S.E. 883, 136 
Ga. 589; Slaughter v. Heath, 57 S.E. 
69, 127 Ga. 747, 27 L.R.A.N.S. 1; Mc- 
Carty v. Weatherly, 204 P. 632, 85 Okl. 
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128. (2) Where this is done, the bur- 
den of proof shifts to the caveator. 
Oxford v. Oxford, supra. 


{b] In Indiana (1) in an action to 
resist the probate of a will, it has 
been held that the burden is on the 
proponents of the will to prove that 
the testator was of sound mind and 
was not unduly influenced (Bread- 
heft v. Cleveland, 108 N.E. 5, 110 N. 
HE. 662, 184 Ind. 130), (2) but, in an 
action to set aside a will after its 
admission to probate, it has been held 
that the burden of proving undue in- 
fluence is on the contestants (Pepper 
V.. Martin, 92-N.B. 777, 175 Ind. 580; 
Herbert v. Berrier, 81 Ind. 1). 


[ce]. In Mississippi in a will con- 
test in solemn form, the burden of 
proof is on the proponents of the 
will. Isom v. Canedy, 88 So. 485, 128 
Miss. 64; Sheehan v. Kearney, 21 So. 
41, 82 Miss. 688, 35 L.R.A. 102. 


[d] In New Hampshire (1) while it 
has been stated that the burden is on 
the proponents (Gaffney v. Coffey, 
124 A. 788, 81 N.H. 300; Edgerly v. 
Edgerly, 62 A. 716, 73 N.H. 407), (2) 
in the absence of any evidence as to 
fraud or undue influence, the propo- 
nent need not offer express affirma- 
tive proof of the absence of fraud or 
undue influence (Gaffney v. Coffey, 
supra; Albee v. Osgood, 105 A. 1, 79 
N.H. 89). 


{e] Rule applicable. to original 
proceedings in surrogate’s court.— 
Undue influence is an affirmative as- 
sault on the validity of a will, and 
the burden of proof is on the con- 
testant, and this rule applies to an 
original proceeding in the surrogate’s 
court. In re Falabella’s Will, 139 N. 
Y.S. 1003. 


[f] Infinence operating at time of 
execution.—It has been held that the 
contestant must show that the influ- 
ence operated on the testator’s mind 
at the execution of the will. Bigger- 
staff v. Wicks, 180 N.E. 840, 348 Ill. 
129; In re Dowdle’s Will, 231 N.Y.S. 
320, 224 App.Diy. 450; In re Powers, 
162 N.Y.S. 828, 176 App.Div. 455; In 
re Buechley’s Estate, 122 A. 287, 278 
Pa. 227; Stolle v. Kanetzky, (Tex. 
Civ. App.) 259 S.W. 657. 


{[g] What must be shown.—To set 
aside the probate of a will for undue 
influence, the burden is on plaintiff 
to show that the testator was induced 
to act contrary to his own wishes and 
make a different will from one he 
would have made if left entirely free 
to act according to his own judgment 
and discretion. Stolle v. Kanetzky, 
(Tex.Civ.App.) 259 S.W. 657. 


[h] All elements constituting 
fraud.—aA will duly executed, signed, 
and attested in the form prescribed 
by law is presumed valid, and the 
contestants must show all the ele- 
ments constituting alleged fraud. 
Martindale v. Bridgforth, 98 So. 800, 
210 Ala. 565. 


[i] Where established circum. 
stances do not make case calling for 
explanation, the beneficiary or pro- 
ponent of the will need not produce 
any evidence. In re Laurenson’s Hs- 
tate, 165 A. 584, 112 N.J.Eq. 623. See 
also Freitag v. Freitag, 47 App.D.C. 
1 (holding that the refusal to in- 
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ust affirmatively show the absence of undue influ- 


Testamentary capacity being necessary before un- 
due influence can have any operation, its existence 
will be assumed on an issue of undue influence.°®® 


[§ 450] (2) Where Special Circumstances Exist®° 


struct, at the request of the cavea- 
tors, in a will contest in which undue 
influence is charged, that the failure 
of the beneficiary to testify must be 
taken as testimony against him, is 
not error, where the caveators have 
failed to offer testimony sufficient to 
sustain the charges made by them). 


{j] Will is properly held valid in 
the absence of anything to indicate 
undue influence. In re Hart’s Will, 
132 P. 526, 65 Or. 263. 


What constitutes fraud or undue 
infiuence see supra §§ 432-448. 


56. Graham v. Courtright, 161 N. 
W. 774, 180 Iowa 394; In re Mollan’s 
Estate, 232 N.W. 1, 181 Minn. 217; In 
re Keeley’s Estate, 208 N.W. 535, 167 
Minn. 120; In re Schillenger’s Will, 
179 N.H. 380," 258. NEY. 186: 9 Taare 
Kindberg’s Will, 100 N.B. 789, 207 
N.Y. 220; In re Rundles’ Will, 215 N. 
Y.S. 749, 216 App.Div. 658; In re Pow- 
ers, 162 .N.Y.S. 828, 176 App.Div. 455; 
In re Heughes’ Estate, 260 N.Y.S. 615, 
144 Misc. 922; In re Brown’s Estate, 
259 N.Y.S. 275, 144 Mise. 440; In re 
Brown’s Estate, 257 N.Y.S. 864, 143 
Misc. 688; In re Whitmarsh’s Estate, 
234 N.Y.S. 505, 133 Misc. 858; In re 
Steinan’s Estate, 229 N.Y.S. 819, 132 
Misc. 178; In re Hermann’s Will, 150 
N.Y.S. 118, 87 Mise. 476; In re Fala- 
bella’s Will, 139 N.Y.S. 1003; Leahy 
v. Timon, (Civ.App.) 204 S.W. 1029 
[aff 215 S/W. 951, 110 Tex. 73]. 


57. Cal—In re Nelson’s Estate, 
(App.) 25 P.(2d) 871. 


Minn.—In re Buck’s Estate, 142 N. 
W. 729, 122 Minn. 468. 


N.J.—In re Brengel’s Will, 95 A. 
750, 85 N.J.Eq. 487 [aff 96 A. 292, 85 
N.J. Eq. 599]. 


N.Y.—In re Brooks’ Will, 120 N.Y. 
S. 596. 


Wis.—In re Weaver’s Bstate, 211 
N.W. 1380, 191 Wis. 431. 


[a] Facts held to require expinans 
tion.— The testator’s age and weak- 
ened condition, relations affording the 
legatee opportunity to control testa- 
mentary act, and the legatee’s activi- 
ty in procuring execution of will, cast 
on the legatee the obligation of pre- 
senting evidence of volition of the 
testator. In re Nelson’s Estate, (Cal. 
App.) 25 P.(2d) 871. 


[b] Weakened prima facie case.— 
Where plaintiff has made out a pri- 
ma facie case, which has been weak- 
ened, plaintiff cannot successfully 
stand thereon, but must go further. 


In re Ball’s Estate, 141 N.W. 8, 153 
Wis. 27. 
58. In re Moxley’s Will, 152 A. 713, 


103 Vt. 100. 


Circumstances held to raise or not 
to raise presumption or inference of 
undue influence see infra §§ 450-456. 


59. Griffith v. Benzinger, 125 A. 
512, 144 Md. 575; Kennedy v. Dickey, 
59 A. 661, 100 Md. 152, 68 L.R.A. 317; 
Pie ae v. Stirling, 21 A. 273, 64 Md. 


60. Admissibility of evidence 
showing opportunity see infra § 464. 


Sufficiency of evidence showing op- 
portunity alone see infra § 472. 
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—(a) Interest and Opportunity To Influence in Gen- 
Mere interest, disposition, or opportunity to 
exercise undue influence over a testator affords no 
presumption or inference that such influence was in 
fact exercised,*? unless, combined with circumstanc- 
es tending to show its exercise in relation to the 


eral. 


will.®? 


[§ 451] (b) Confidential and Personal Relations. 
While it has been held in a few jurisdictions that 


61. Ala.—Little v. Little, 96 So. 
928, 209 Ala. 651; Coghill v. Kennedy, 
24 So. 459, 119 Ala. 641. 


Cal.—In re Hinde’s Estate, 254 P. 
561, 200 Cal. 710; In re Holloway’s 
Bstate, 235°P. 1002, 195 Cal, 711. 


Fla.—Newman v. Smith, 82 So. 236, 
77 Fla. 633, 667, 688. 


Ky.—Talbott v. Giltner, 200 S.W. 
91S, 179) Ky.) oil; Hildrethy~v.) Hil- 
dreth, 156 S.W. 144, 153 Ky. 597. 


Mich.—In re Ver Vaecke’s Estate, 
LOA INEWe iso, cco gvuach.» 419,75 ina re 
Murray, 188 N.W.«381, 219 Mich. 70; 
In re Fay’s Estate, 164 N.W. 5238, 197 
Mich. 675; Severance v. Severance, 
52 N.W. 292, 90 Mich. 417. 


Minn.—In re Sperl’s Estate, 103 N. 
W. 502, 94 Minn. 421, 10 Prob.Rep. 
Ann. 525. 


Mo.—Loehr v. Starke, 56 S.W.(2d) 
772; Shapter v. Boyd, 37 S.W.(2d) 
542, 327 Mo. 397; Bushman v. Bar- 
low, 292 S.W. 1039, 316 Mo. 916; Lind- 
say v. Shaner, 236 S.W. 319, 291 Mo. 
297; Minturn v. Conception Abbey, 
(App.) 61 S.W.(2d) 352; Denny v. 
Hicks, 2 S.W.(2d) 139, 222 Mo.App. 
1206. 


N.J.—In re Merkel’s Will, 
340, 4 N.J.Misc. 656. 


N.Y.—In re Dotterweich’s Will, 205 
N.Y.S. 580, 210 App.Div. 131; Lesster 
v. Lesster,.165 N.Y.S. 592, 178 App. 
Div. 438; Matter of Gihon, 60 N.Y.S. 
65, 44 App.Div. 621 [aff 57 N.E. 1100, 
163 N.Y. 596]; Matter of Bedlow’s 
Pahoa NGS. 290,160. ume 408 in 
re Forster’s Estate, 173 N.Y.S. 398, 
105 Misc. 24; Matter of Clark’s Will, 
2bN. Yas. wie, 5 Mise: 68. 


Okl.—In re Riddle’s Estate, 25 P. 
(2d) 763: 


Pa.—Jacobs’ Estate, 17 Pa.Dist. 
369; Lang’s Estate, 4 Pa.Co. 249. 


Tex.—Pierson yv. Pierson, (Civ. 
App.) 57 S.W.(2d) 6383; Morris v. 
Bailey, (Civ.App.) 16 S.W.(2d) 311; 
Stolle v. Kanetzky, (Civ.App.) 259 S. 

Clark v. Briley, (Civ.App.) 
193 419; Barry v. Graciette, 
(Civ.App.) 71 ‘'S.W. 309; McIntosh vy. 
Moore, 53 S.W. 611, 92 Tex.Civ. App. 
22; In re Burns’ Estate, 52 S.W. 98, 
21 Tex.Civ.App. 512. 


Utah.—In re Bryan’s Estate, 25 P 
(2d) 602 [cit Cyc]. 


Vt.—In re Moxley’s Will, 
TMs aOow Vit. 100. 


Wis.—In re Ball’s Bstate, 141 N.W. 
8, 153 Wis. 27. 


Man.—National Trust Co. v. Taylor, 
32 Man. 274. 


[a] ‘That son, excluded from will, 
lived at great distance and was not 
present at the execution of the will 
has been held to raise no inference 
of undue influence by his sister who 
lived with the father. Moriarity v. 
Palmer, 121 N.E. 219, 286 Ill. 96. 


62. Cal.—In re Holloway’s Estate, 
235 P. 1012, 195 Cal. 711. 


134 A. 
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the existence of confidential relations between the 
testator and a beneficiary under his will creates a 
presumption of undue influence and casts the burden 
of showing freedom from restraint on the benefi- 
ciary,°? the rule obtaining in a majority of juris- 
dictions wherein the question has arisen is that a 


presumption of undue influence is not raised and the 
burden of proof is not shifted by the mere fact that 


Ky.—Talbott v. Giltner, 200 S.W. 
913, 179 Ky. 571; Hildreth v. Hildreth, 
156 S.W. 144, 153 Ky. 59:7. 


Minn.—In*re Sperl’s Estate, 103 N. 
LE 502, 94 Minn, 421, 10 Prob.Rep.Ann. 
525. 


N.Y.—Matter of Wheeler, 25 N.Y.S. 
313, 5 Mise: 279, 1 Pow.Surr. 550. 


Pa.—Robinson v. Robinson, 53 A. 
253, 203 Pa. 400, 8 Prob.Rep. Ann. 217. 


Tex.—Stolle v. Kanetzky, (Civ. 
App.) 259 S.W. 657; Clark v. Briley, 
(Civ.App.) 193 S.W. 419. 


Utah.—In re Bryan’s Estate, 25 P. 
(2d) 602 [cit Cyc]. 


Man.—National Trust Co. v. Taylor, 
382 Man. 274. 


Necessity of exercise of influence 
see supra § 436. 


63. Gager v. Mathewson, 107 A. 1, 
93 Conn, 539; Appeal of Kirby, 98 A. 
349, 91 Conn. 40; In re Hotchkiss’ 
Will, 92 A. 419, 88 Conn. 655; In re 
Lockwood, 69 A. 8, 80 Conn. 513; St. 
Leger’s Appeal, 34 Conn. 434, 91 Am. 
D. 735; In re Bailey’s Estate, 153 N. 
W. 39, 186 Mich. 677; Donovan v. 
Bromley, 71 N.W. 528, 113 Mich. 53; 
In re Moxley’s Will, 152 A. 713, 103 
Vt. 100; In re Cowdry’s Will, 60 A. 
141, 77 Vt. 359, 3 Ann.Cas. 70. See 
also Meek v. Perry, 36 Miss. 190 (ap- 
plying rule relating to gifts inter vi- 
vos from ward to guardian to wills). 


[a] In Cklahoma (1) while it has 
been held that the existence of a con- 
fidential relation will raise a_ pre- 
sumption of undue influence (In re 
Anderson’s Estate, 286 P. 17, 142 Okl. 
197; Gidney v. Chapple, 110 P. 1099, 
26 Okl. 737), (2) it has also been held 
that the rule as to the legal presump- 
tion of undue influence in testamenta- 
ry dispositions of property is the 
same as in dispositions inter vivos, 
except that it must be shown that the 
one standing in the confidential rela- 
tion actively participated in the prep- 
aration of the will or the disposition 
of the property (Hunter v. Battiest, 
192 P. 575, 79 Okl. 248). 


[b] Relationship arising after ex- 
ecution of will.—Relationship of 
nurse and patient between beneficiary 
and testator, especially where will 
was executed before such relationship 
arose, did not alone create presump- 
tion of undue influence. In re Mox- 
ley’s Will, 152 A. 713, 103 Vt. 100. 


64. Ala.—McElhaney v. Jones, 72 
So. 531, 197 Ala. 303; Barnett v. Free- 
man, 72 So. 395, 197 Ala. 142; Scar- 
brough v. Scarbrough, 64 So. 105, 185 
Ala. 468; Jones v. Brooks, 63 So. 978, 
184 Ala. 115; Lockridge v. Brown, 63 
So. 524, 184 Ala. 106; Smith v. Smith, 
56 So. 949, 174 Ala. 205; Hutcheson v. 
Bibb, 38 So. 754, 142 Ala. 586; Chan- 
dler v. Jost, 11 So. 636, 96 Ala. 596; 
Bancroft v. Otis, 8 So. 286, 91 Ala. 
279, 24 Am.S.R. 904. 


Cal.—In re Holloway’s Estate, 235 
P.dl2, 295) Cal. Til. Sin rerBairdis 
Mstate ris se. o6Ly Lie Callssiea En 
re Packer’s Estate, 129 P. 778, 164 Cal. 


a beneficiary occupies, as regards the testator, a con- 
fidential or fiduciary relation,®°* such as that of at- 


525; In re Pureell’s Estate, 128 P: 
932, 164 Cal. 300; In re Lavinburg’s 
Estate, 1L9 IP 95, 6) Calis Sei saaanm 
re Ross’ Estate, 4 P.(2d) 164, 117 Cal. 
App. 574; In re Gallo’s Hstate, 214 
PLAIG 61 CaliApp: nl 63% 


Ill.— Greenlees v. Allen, 173 
121, 341 TlL 262; Powell v. Bechtel, 
172 N.E. 765, 340 Ill. 330; Flanigon 
ve Smith, -169) N-E767,-337 Lllwomes 
Prinz v. Schmidt, 166 N.E. 209, 334 
Ill. 576; Ray v. Koenigsmarck, 161 
N.E. 124, 329 Ill. 588; Bailey v. Ober- 
lander, 161 N.E. 65, 329 Ill. 568; Jones 
v. Worth, 149 N.E. 793, 319 Tl. 2355 
Buerger v. Buerger, 148 N.E. 274, 317 


N.E. 


Ill. 401; Goff v. Gerhart, 147 N.E. 
419,°-396. IM. <5135- Brittsv. Darnele 
146 N.E. 510, 315 Ill. 385; Bond v. 
Hollett, 141. N.E. 403, 9310) TISS3is 
Gregory v. Richey, 138 N.E. 669, 307 
Ill. 219; Teter v. Spooner, 137 N.E. 
129, 305 Dll. 198; Chaney v. Baker: 


136 N.E. 804, 304 Ill. 362; Blackhurst 
Va wames,) V2 UNH. 226,920 comk nome 
McCune v. Reynolds, 123 N.E. 317, 
288 Ill. 188; Wunderlich v. Buerger, 
122 N.E. 827, 287 Ill. 440; Pilstrand 
v. Swedish Methodist Church, 113 N. 
W958). 275" Til. 463" OO’ Dayriw. .Craippes 
LOSE INCEXY 724,269 (Mle S23 
Yess, 99 N.E. 687, 255 Ill. 414; 
ney v. Trombley, 224 Ill.App. 562. 


Iowa.—Liddle v. Salter, 163 N.W. 
447, 180 Iowa 840; Graham v. Court- 
right, 161 N.W. 774, 180 Iowa 394; 
Pirkl v. Ellenberger, 162 N.W. 791, 
179 Iowa 1122. 


Kan.—Ginter v. Ginter, 101 P. 634, 
79 Kan. 721, 22 L.R.A.N.S. 1024. 


Minn.—In re Simmons’ Estate, 194 
N.W. 330, 156 Minn. 144; In re Jern- 
rie Estate, 190 N.W. 990, 153 Minn. 


N.J.—Brotherhood of Railroad 
Trainmen v. Van Etten, 110 A. 121, 
90 N.J.Eq. 612; 
Anis 263 N.J.Eq. 242. 


N.Y.—In re Ruef, 167 N.Y.S. 498, 
180 App.Div. 203 [aff 119 N.E. 1075, 
223 N.Y. 582]; Matter of Bernsee’s 
Will, 24 N.Y.S. 504, 71 Hun 27 [aff 
36 N.E. 314, 141 N.Y. 389]; In re Bur- 
ridge’s Estate, 264 N.Y.S. 694, 147 
Mise. 325; In re Hodgman’s Estate, 
184 N.Y.S. 185, 113 Misc. 215; In re 
Caffrey’s Will, 159 N.Y.S. 99, 95 Misc. 
466 [aff 161 N.Y.S. 277, 174 App.Div. 
398 (aff 116 N.E. 1038, 221 N.Y. 486)]; 
Maiter of De Vaugrigneuse’ s Will, 93 
N.Y.S. 364, 46 Mise. 49; Matter of 
Rohe’s Will, 50° N-Y.S! 392, 22 Misc. 
415; Inre Falabella’s Will, 139 N.Y.S. 
1003. See also In re Brand, 173 N.Y. 
S. 169, 185 App.Div. 134 [aff 125 N. 
BH. 918, 227 N.Y. 630] (dictum that, 
although guardians, trustees, attor- 
neys, and possibly physicians must 
show that a bequest was not result 
of undue influence, such is not true of 
a minister, not the spiritual adviser 
of the testator, nor is it true of a 
very close friend). But see Marx v. 
McGlynn, 88 N.Y. 357 (holding that, 
where a close confidential relation 
exists between the testator and bene- 
ficiary under a will excluding the nat- 
ural objects of testator’s bounty, un- 


Tor later cases, developments and changes in the law see Annotations, same title and section number, 
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torney,®® physician,®® guardian,®? 


er,®’ employer,®® landlord,’® or a close business re- 
lation,74 such as that of partner’? or confidential 
business manager.7* However, it is the general rule 
in practically all jurisdictions that undue influence 
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spiritual advis- 


is presumed and the burden of proof shifted so as to 


due influence will be presumed). 


N.C.—In re Allred’s Will, 86 S.E. 
MOAT E eTOL NEC alos, UsRvALoOL6C 94:6), 
ee aia 788; Lee v. Lee, 71 N. 
Or 3.9. 


Or.—In re Dale’s Estate, 179 P. 274, 
S2°Or, 57. 


Pa.—In re Llewellyn’s Estate, 145 
AueSi0,°296) Pa. 74, 665A.) 2223 In 
re Koons’ Estate, 143 A. 125, 293 Pa. 
465; In re Wolfe’s Estate, 130 A. 501, 
284 Pa. 169; In re Phillips’ Hsiate, 90 
meso 7. 244 Pa. 353 In re Chidester’s 
Estate, 76 A. 418, 227 Pa. 560. 


Tex.—Mathews v. Mathews, 
App.) 275 S.W. 226. 


“Some authorities state that, where 
such facts and circumstances appear, 
undue influence is presumed and the 
burden of proof is shifted to the pro- 
ponent. We think it an unfor- 
tunate use of terms to say that the 
burden of proof shifts. It is better 
to say the burden is on the contest- 
ant throughout but that facts such 
as we have detailed may make out a* 
prima facie case, and unopposed may 
prevail.” In re Jernberg’s Estate, 190 
N.W. 990, 992, 153 Minn. 458. 


[a] In Missouri (1) while it has 
peen either stated or held in many 
eases that a confidential relation be- 
tween the testator and beneficiary will 
raise a presumption of undue influ- 
ence (Webster v. Leiman, 44 S.W.(2d) 
40, 328 Mo. 1232; Mitchell v. Mitchell, 
41 S.W.(2d) 792, 328 Mo. 793; Patton 
v. Shelton, 40 S.W.(2d) 706, 328 Mo. 
631; Shapter v. Boyd, 37 S.W.(2d) 
542, 327 Mo. 397; Soureal v. Wisner, 
13 S.W.(2d) 548, 321 Mo. 920; Munday 
v. Knox, 9 S.W.(2d) 960, 321 Mo. 168; 
Clark v. Crandall, 5 S.W.(2d) 3838, 319 
Mo. 87; Canty v. Halpin, 242 S.W. 94, 
294 Mo. 96; Rayl v. Golfinopulos, 233 
S.W. 1069; Burton v. Holman, 231 S. 
W. 630, 288 Mo. 70; Kleinlein v. 
Krauss, 209 S.W. 933; Ryan v. Rut- 
ledge, 187 S.W. 877; Grundmann v. 
Wilde, 164 S.W. 200, 255 Mo. 109; 
Wendling v. Bowden, 161 S.W. 774, 252 
Mo. 647; Byrne v. Byrne, 157 S.W. 609, 
250 Mo. 632; Mowry v. Norman, 122 S. 
W. 724, 223 Mo. 463; Tibbe v. Kamp, 54 
S.W. 879, 55 S.W. 440, 154 Mo. 545; 
Hegney v. Head, 29 S.W. 587, 126 Mo. 
619; Carl v. Gabel, 25 S.W. 214, 120 
Mo. 283; Maddox v. Maddox, 21 S.W. 
499,114 Mo. 35, 35 Am.S.R. 734; Wieg- 
mann v. Wiegmann, (App.) 261 S.W. 


(Civ. 


758; Balak v. Susanka, 168 S.W. 650, 
182 Mo.App. 458; Jones v. Roberts, 
oa Mo.App. 163), .(2) a late case 


(Loehr v. Starke, 56 S.W.(2d) 772), 
(3) which has been followed by later 
decisions (Watson y. Taylor, 61 S.W. 
(2a) 326; Minturn v. Conception Ab- 
bey, (App.) 61 S.W.(2d) 352), (4) has 
held that this is not the rule in the 
state and has expressly overruled 
Mowry v. Norman, 103 S.W. 15, 204 
Mo. 173, and other cases containing 
statements that a mere confidential 
relation raises a presumption of un- 
due influence, pointing out, in the 
three cases (Bridwell v. Swank, 84 
Mo. 455; Harvey v. Sullens, 46 Mo. 
147, 2 Am.R. 491; Garvin v. Williams, 
44 Mo. 465, 100 Am.D. 314) that are 
the basis of the contention that a 
mere confidential relation raises a 
presumption of undue influence, that 
other facts and circumstances were 
in evidence from which it could be 
inferred that the beneficiaries were 
active in some way which caused or 


assisted in causing the execution of 
the will. 


[b] Distinction between gifts in- 
ter vivos and bequests.—The pre- 
sumption of undue influence in case 
of a gift inter vivos to one occupying 
a position of trust toward the donor 
does not apply with strictness to a 
bequest to one occupying such rela- 
tion. Scarbrough v. Scarbrough, 64 
So. 105, 185 Ala. 468. 


65. Ill1—Britt v. Darnell, 
E. 510, 315 Ill. 385. 


N.Y.—Loder v. Whelpley, 18 N.E. 
STAN TNs 239 lO UNE S Clvaie roe. So) 
In re Smith, 95 N.Y. 516; Matter of 
Murphy’s Will, 62 N.Y.S. 785, 48 App. 
ee 211 [aff 59 N.Y.S. 1078, 28 Misc. 

50]. 


N.C.—Wright v. Howe, 52 N.C. 412. 


Pa.—In re Keen’s Estate, 149 A. 
737, 299 Pa. 430; In re Hook’s Hstate, 
56 A. 428, 207 Pa. 203; In re Logan’s 
Bstate, 45 A. 729, 195 Pa. 282; Lin- 
ton’s Appeal, 104 Pa. 228; In re Plei- 
bel’s Estate, 17 Pa.Dist.&Co. 364; Er- 
inte Estate, 3 Pa.Dist. 818, 16 Pa.Co. 


146 N. 


Tex.—In re Burns’ Estate, 52 S.W. 
98, 21 Tex.Civ.App. 512. 


66. Loehr v. Starke, (Mo.) 56 S.W. 
(2d) 772; Matter of Small’s Will, 93 
N.Y.S. 1065, 105 App.Div. 140; Matter 
of Cornell, 60 N.Y.S. 53, 43 App.Div. 
241 [aff 57 N.E. 1107, 163 N.Y. 608]. 


67. Michael v. Marshall, 66 N.E. 
2728, 201 Ill. 70. 


68. Parfitt v. Lawless, 
& D. 462. 


69. In re Harrold’s Will, 3 N.Y.S. 
316, 50 Hun 606; Matter of Murphy’s 
Will, 37 N.Y.S. 223, 15 Mise. 208. 


70. In re Leisey’s Estate, 124 A. 
754, 280 Pa. 533; Tallman’s Will, 9 
Pa.Co. 357 [aff 23. A. 986, 148 Pa. 286]. 


71. Inre Lenci’s Estate, 288 P. 841, 
106 Cal.App. 171; Matter of Sheldon’s 
Will, 16 N.Y.S. 454, Pow.Surr. 10 [aff 
21 N.Y.S. 477, 65 Hun 623 (aff 36 N.H. 
3438, 141 N.Y. 559)]; In re Chidester’s 
Hstate, 76 A. 418, 227 Pa. 560; Mess- 
ner v. Elliott, 39 A. 46, 184 Pa. 41. 


72. In re Brooks’ Estate, 54 Cal. 
471; In re Brooks’ Estate, Myr.Prob. 
(Cal.) 141; Goodbar v. Lidikey, 35 
Nie 69 VeG ind e143) vam. Ske 2.9.6% 
Koegel v. Egner, 35 A. 394, 54 N.J.Eq. 
623, 1 Prob.Rep.Ann. 391. 


73. Denning y. Butcher, 
69, 91 Iowa 425. 


74, Ala.—McElhaney y. Jones, 72 
So. 531, 197 Ala. 303; Smith vy. Smith, 
56 So. 949, 174 Ala. 205. 


Iowa.—Cash v. 
920, 159 Iowa 18. 


Mo.—Minturn v. Conception Abbey, 
(App.) 61 S.W.(2d) 352. 


N.J.—In re Gordon’s Estate, 89 A. 
33; Loveridge v. Brown, 129 A. 131, 
98 N.J.Eq. 381; In re Banvard’s Es- 
tate, 89 A. 1024, 83 N.J.Eq. 286 [aff 
92 A. 1086, 83 N.J.Eq. 694]; In re 
Eatley’s Will, 89 A. 776, 82 N.J.Eq. 
591; In re Sparks’ Will, 51 A. 118, 
63 N.J.Eq. 242; In re Howard’s Will, 
9 UN: JL hee 


N.Y.—In re Smith, 95 N.Y. 516. 


Or.—In re Dale’s state, 179 P. 274, 
92 Or. 57. 
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require the beneficiary to produce evidence which at 
least balances that of the contestant, when, in addi- 
tion to the confidential relation, there exist suspl- 
cious cireumstances,’* such as the fact that the bene- 
ficiary took part in the preparation’® or procuring of 


[a] Only slight circumstances, in 
addition to a confidential relation, are 
necessary to throw on the beneficiary 
the burden of showing that the testa- 
trix was not unduly influenced. In re 
Gordon’s Estate, (N.J.) 89 A. 33;-In 
re Cooper’s Will, 71 A. 676, 75 N.J.Eq. 
#77 [aff 75 A. 1100, 76 N.J.Eq. 614]. 


[b] Presumption rests on fiduci- 
ary relation, gift to, or in interest of, 
beneficiary and opportunity for exer- 
cise of undue influence. Minturn v. 
Conception Abbey, (Mo.App.) 61 S. 
W.(2d) 352. 


{[c] Circumstances insufficient to 
shift burden.—(1) Mere concealment 
by a beneficiary, standing in confi- 
dential relations to the testator, of 
a will already executed, does not cast 
on the proponent the burden of nega- 
tiving fraud and undue influence in 
the procurement or execution of the 
will, where such concealment was by 
a beneficiary not connected with the 
preparation or execution of the will, 
and who had not conspired with any- 
one exerting such influence, but the 
concealment by a beneficiary stand- 
ing in confidential relations to the 
testator must bear some relation to 
the inducement of the testator to 
make the will, or to some activ- 
ity with respect to its prepara- 
tion or execution to cast on the pro- 
ponent such burden of proof. Smith 
v. Smith, 56 So. 949,174 Ala. 205. (2) 
That the testatrix’s sister, who was 
made the sole beneficiary, did not tele- 
graph the testatrix’s daughter of her 
death until the next day, and said 
nothing about the will, which was not 
offered for probate for nearly two 
months, was not sufficient to cast the 
burden of proof as to undue influence 
on the beneficiary, even if she occu- 
pied a confidential relation. In re 
Petes Will; 89 A> 776,825 Nida: 


{d] Doctrine considered.—The doc- 
trine of confidential relations, al- 
though technical, is not futile nor one 
of general or indiscriminate suspi- 
cion, but is a doctrine of high policy, 
which accomplishes results by pre- 
suming the probability of undue infiu- 
ence by the dominant party and im- 
poses on him the burden of proving 
that his benefit from the other’s will 
was conferred by an act of free will 
on the donor’s part. Little v. Little, 
96 So. 928, 209 Ala. 651. 


{e] Rule applicable in law action. 
—The rule stated in the text has been 
held applicable in an action at law. 


Cash v. Dennis, 139 N.W. 920, 159 
Iowa 18. 
75. Ala.—Raney v. Raney, 112 So. 


313, 216 Ala. 30; Gaither v. Phillips, 
75 So. 295, 199 Ala. 689; O’Neill v. 
Johnson, 73 So. 21, 197 Ala. 502; Mc- 
Elhaney v. Jones, 72 So. 531, 197 Ala. 
303; Keeble v. Underwood, 69 So. 473, 
198 Ala. 582; Scarbrough v. Scar- 
brough, 64 So. 105, 185" Ajay 468; 
Smith v. Smith, 56 So. 949, 174 Ala. 
205; McQueen v. Wilson, 31 So. 94, 131 
Ala. 606; Coghill v. Kennedy, 24 So. 
459, 119 Ala. 641; Higginbotham v. 
Higginbotham, 17 So. 516, 106 Ala. 
ole eHennry. Vv. Hall, 17 eSoy dst, alo 
Ala. 84, 54 Am.S.R. 22. 


Cal.—In re Holloway’s Estate, 235 
I 1012, 195 Gal. 711; In re Lances’ 
Estate, (App.) 6 P.(2d) 572. 


D.C.—Hagerty v. Olmstead, 39 App. 
Dic. LO: 
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the will,7® or actually drafted it or assisted in its | execution,’ or that the testator was weak-minded 


Ill.—Flanigon v. Smith, 169 N.E. 
TOT) SotUulib. bles tRay iv Woentes- 
marck, 161 N.H.) 1247329 Tl o8 8% 


Bailey v. Oberlander, 161 N.E. 65, 329 
Ill. 568; Dial v. Welker, 159 N.E. 286, 
328 Ill. 56; Jones v. Worth, 149 N.E. 
793, 319 Ill. 235; Britt v. Darnell, 146 
N.H. 51.0, 315, Ill. 385; Blackhurst) v. 
James, 127 N.E. 226, 293 I. 11; Pil- 
strand v. Swedish Methodist Church, 
HSN Be 95856 (270 Ll 46) OLDary. inv, 
Crabb, 109 N.E. 724, 269 Ill. 123; 
Me cess, 995 INE 6800 255) Bl v4.2; 
Weston v. Teufel, 72 N.E. 908, 213 Ill. 
291; Thomas v. Whitney, 57 N.E. 808, 
SOs ML. F225. 


Towa.—Cash v. 
920, 159 Iowa 18. 


Kan.—Ginter v. Ginter, 101 P. 634, 
79 Kan. 721, 22 L.R.A.N.S. 1024. 


N.Y.—Children’s Aid Soc. v. Love- 
ridge, 70 N.Y. 387; Peck’s Hstaie, 10 
N.Y.St. 698, 6 Dem.Surr. 299. 


Okl.—Hunter v. Battiest, 
575, 79 Okl. 248. 


Or.—In re Dale’s Estate, 179 P. 274, 
92) Oreo. 


Pa.—In re Llewellyn’s Estate, 
A, 810, 296 Pa. 74, 66 ALR. 222. 


Utah.—In re Bryan’s Hstate, 25 P. 
(2d) 602. 


Can.—Lamoureux vy. Craig, 49 Can. 
S.C. 305 [rev 22 Que.K.B. 252 (aff 42 
Que.Super. 385)]. 


See also O’Brien’s Appeal, 60 A. 880, 
100 Me. 156 (where the court states 
that it does not regard it as entirely 
proper to say that the existence of a 
confidential relationship together with 
the preparation of the will by a bene- 
ficiary as a matter of law raises a 
presumption of fact that undue influ- 
ence has been exercised by such per- 
son); In re Daly’s Estate, (S.D.) 240 
- N.W. 342 (holding that, where confi- 
dential relation exists between testa- 
trix and attorney or scrivener who 
prepares will, transactions will be 
closely scrutinized and condemned un- 
less shown to be fair). 


[a] Activity not of heneficiary’s 
own motion.—Where the activity of 
the beneficiary in the preparation, 
drafting, or execution of the will was 
done at the request of the testator, it 
has been held not to raise a presump- 
tion of undue influence. Ritchey v. 
Jones, 97 So. 736, 210 Ala. 204; Jones 
v. Brooks, 638 So. 978, 184, Ala. 115; 
Shirley v. Ezell, 60 So. 905, 180 Ala. 
352; In re Llewellyn’s Hstate, 145 A. 
810, 296 Pa. 74, 66 ALAR. 222 (holding 
that the action must go to substance 
of testamentary act and not to mere 
formal matter); Ahlberg v. Gurley, 
131 A. 491, 284 Pa. 491. 


[b] Mere fact that testator’s busi- 
ness manager acts as messenger in 
carrying a memorandum of informa- 
tion from the testator to his attorney 
does not create a presumption of un- 
due influence. Denning y. Butcher, 59 
N.W. 69, 91 Iowa 425. 


[c] Burden as to nature of activ- 
ity.—The burden, being on the legatee 
to prove that the will was the product 
of the testatrix’s uninfluenced voli- 
tion, did not, because of a conflict in 
the evidence, shift to the contestants 
on question whether the legatee’s 
activity was in order to procure the 
will as made, or a friendly service at 
the request of the testatrix. O’Neill 
y. Johngon, 73 So. 21, 197 Ala. 502. 


[d] Beneficiary taking less than 
uuder former will.—This rule does 
not apply, and a confidential agent 
who prepared the will is not required 
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to show freedom of restraint, where 
he takes less thereunder than under 
a former will which was prepared by 
another and is not questioned. In re 
Walton’s Estate, 45 A. 426, 194 Pa. 
528; Spellier’s Estate, 2 Pa.Dist. 513; 
Spellier’s Estate, 13 Pa.Co. 429. 


[e] Presumption stronger where 
testator physically aud mentally 
weak.—Where the person preparing a 
will sustained a fiduciary relation to 
the testator was named as executor, 
and was the husband of one of the 
principal beneficiaries, and the testa- 
tor was physically and mentally weak, 
the presumption of undue influence 
is much stronger unless overcome by 
evidence rebutting it. Blackhurst v. 
James, 136 N.E. 754, 304 Ill. 586. 


76. Ala.—O’Neill v. Johnson, 73 
So. 21, 197 Ala. 502; McHlhaney v. 
Jones, 72 So. 531, 197 Ala. 303; Kee- 
ble v. Underwood, 69 So. 473, 193 Ala. 
582; Scarbrough y. Scarbrough, 64 
So. 105, 185 Ala. 468; Jones v. Brooks, 
63 So. 978, 184 Ala. 115; Lyons v. 
Campbell, 7 So. 250, 88 Ala. 462. 


Cal.—In re Graves’ Hstate, 259 P. 
935, 202 Cal. 258; In re Shay’s Estate, 
237 BP. 1079, 196 Cal. 355; In re An- 


derson’s Hstate, 198 P. 407, 185 Cal. 
700; In re Gallo’s Hstate, 214 P. 496, 
61 Cal.App. 163. 


Ill.—Powell v. 
765, 340 Ill. 330; 


Bechtel, 172 -N.E. 
Madden v. Keyser, 
LGSON- E424. Sse 64 seme Dia. 
Welker, 159 N.E. 286, 328 Ill. 56; 
Jones v. Worth, 149 N.E. 793, 319 Ill. 
235; Seavey v. Glass, 146 N.H. 536, 
$15 Ill. 611; Carroll vy. Eckley, 137 N. 
DH LISA 13050 Ly 36% 


N.J.—Boisaubin v. Boisaubin, 27 A. 
624, 51 N.J.Eq. 252; In re Colton’s 
Estate, 166 A. 521, 11 N.J.Mise. 410. 


N.Y.—Limburger v. Rauch, 2 Abb. 
PraniSm279. 


N.C.—In re Everett’s Will, 68 S.E. 
924, 153 N.C. 83. 


Pa.—In re Llewellyn’s Estate, 145 
A. 810, 296 Pa. 74, 66 A.L.R. 222; Scat- 
tergood v. Kirk, 43 A. 1030, 192 Pa. 
263; Brady v. McEnroe, 10 Pa.Dist. 
115, 


C.—Mordecai vy. 68 S.E. 


Ss. 
1049, 86 S.C. 470. 


[a] Proving participation in pro- 
curing will.—(1) The contestant has 
the burden of proving, not only 
existence of fiduciary relation, but al- 
so participation of persons sustaining 
fiduciary relation in procuring will 
(Powell v. Bechtel, 172 N.E. 765, 340 
Ill. 330), (2) as the presumption of 
undue influence arises, not from fact 
of fiduciary relation of beneficiary, 
but from participation in procuring 
execution of will (Powell v. Bechtel, 
supra; Blackhurst v. James, 127 N.E. 
226, 293 Ill. 11; Wunderlich v. Buerg- 
er, 122 N.E. 827, 287 Ill. 440; Sweeney 
v. Trombley, 224 Ill.App. 562). (8) 
However, in order to create presump- 
tion, evidence must show that the con- 
fidential relation was used to procure 
execution of will (Jones yv. Worth, 
149 N.E. 793, 319 Ill. 235), and (4) 
until proof is introduced that a bene- 
ficiary sustaining a fiduciary rela- 
tion to testator was instrumental in 
procuring the will to be made, the 
contestees need not show who pre- 
pared the will, or introduce other evi- 
dence on undue influence (Blackhurst 
v. James, 127 N.H. 226, 203 Ill, 11). 


[b] Amanuensis a beneficiary.— 
From the fact that the testator’s sec- 
retary, a beneficiary, wrote the will at 
the testator’s dictation, thus merely 
responding to his commands, it can- 


Canty, 


not be urged that she was active in 
procuring the execution of the will. 
Councill v. Mayhew, 55 So. 314, 172 
Ala, 295. 


77. Ala—Sikes v. King, 141 So. 
555, 224 Ala. 623; Raney v. Raney, 112 
So. 318, 216 Ala.'30; Gaither v. Phil- 
lips, 75 So. 295, 199 Ala. 689; Smith 
v. Smith, 56 So. 949, 174 Ala. 205; 
Daniel y. Hill, 52 Ala. 430. 


Cal.—In re Lances’ Estate, 14 P. 
(20) 768, 216) Cal. i397 “In re bins 
Hstate, 256 P. 200, 201 Cal. 185; In re 
Witt’s Hstate, 245 P. 197, 198 Cal. 407; 
In re Holloway’s Hstate, 235 P. 1012, 
195 Cal. 711; In re Nutt’s Estate, 185 
Px 393, U8io Cal. 52,2)? in: rel Monreyas 
Hstate, 82. 5%, WA7, Cal. 495; 


Colo.—Snodgrass v. Smith, 94 P. 
312, 42 Colo. €0, 15 Ann.Cas. 548. 


Conn.—Page v. Phelps, 143 A. 890, 
108 Conn. 572. 5 


Ga.—Davis v. Frederick, 118 S.E. 
206, 155 Ga. 809. : 


Ill.—Flanigon v. Smith, 169 N.E. 
767, 337 Ill. 572; Britt v. Darnell, 146 
NE 51057325) TIL 8855. Wallamisheye 
Regland, 1138) N.Y 599, 307. Ties sies 
Gum v. Reep, 114 N.E. 271, 275 Ifill. 
503; Sweeney v. Trombley, 224 Ill. 
App. 562. 


Iowa.—Graham v. Courtright, 161 
N.W. 774, 180 Iowa 394. 


Kan.—Stafford v. Sutcliffe, 175 P. 
981, 103 Kan. 592; Ginter v. Ginter, 
ae 634, 79: Kan: 721, 22 L.R.AN-S: 
ul A 


Ky.—Wo0o0d’s Ex’rs v. Devers, 19 S. 
W. 1, 14 Ky.L. 81. 


Mass.—Tarr v. Tucker, 172 N.E. 257, 
272 Mass. 150. 


Mich.—In re Eldred’s Estate, 207 N-. 
W. 870, 234 Mich. 131; Conklin v. 
Conklin, 131 N.W. 154, 165 Mich. 571. 


Mo.—Moll v. Pollack, 8 S.W.(2d) 
38, 319 Mo. 744; Harvey v. Sullens, 
46 Mo. 147, 2 Am.R. 491. 


Neb.—In re Noren’s Estate, 230 N. 
W. 495, 119 Neb. 653. 


N.J.—In re Romaine’s Will, 167 A. 
683, 113 N.J.Eqg. 477; In re Bishop’s 
Will, 125 A. 384, 96 N.J.Eq. 595, 2 
N.J.Mise. 521 [aff 127 A. 691, 97 N.J. 
Eq. 309]; In re Cooper’s Will, 71 A. 
676, 75 N.J.Eq. 177 [aff 75 A. 1100, 76 
N.J.Eq. 614]. 


N.C.—In re Everett’s Will, 68 S.E. 
924, 153 N.C. 838. 


N.D.—Hultberg v. Hultberg, 193 N. 
W. 605, 49 N.D. 761. 


Or,—In re Dale’s Estate, 179 P. 274, 
92| Or. 57. 


Pa.—Hoopes’ Hstate, 34 A. 603, 174 


Pa. 373; Lowrey’s Estate, 13 Pa.Dist. 
oe 532; Baugh’s Estate, 9 Pa.Dist. 
595 


Va.—Riddell v. Johnson’s Ex’r, 26 
Gratt. (67 Va.) 152. 
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[a] Fact that confidential adviser 
was present at the execution of the 
will is insufficient to create a pre- 
sumption of undue influence, in the 
absence of a showing that he took 
part, either by word or act, in the 
preparation and execution of the will. 
Babies Barry’s Will, 76 N.E. 577, 219 Ill. 
Bs 


[b] Attorney a mere scrivener.— 
It has been held that no presumption 
arises because an attorney who drew 
the will is a beneficiary thereunder, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


or in frail health and particularly susceptible to in- 
fluence,7® or that the provisions of the will are un- 
Before there can be room for 
application of any of these rules it is necessary that 


natural and unjust."® 


where the attorney was a mere scrive- 
ner and not an adviser. In re Bot- 
Sens Estate, 150 A. 786, 106 N.J.Eq. 


[c] Im New York (1) while there 
are cases in which the presumption 
of undue influence has arisen on the 
showing of a confidential relationship 
together with the fact that such per- 
son drafted the will (In re Putnam’s 
Will, 177 IN. Ex 399, 257 INVY.. 140,79 


A.L.R. 1423; In re Jones’ Will, 192 N. 
Y.S. 1638, 199 App.Div. 426; Lake v. 
Ranney, 33 Barb. 49; Matter of 


Egan’s Will; 94 N.Y.S. 1064, 46 Misc. 
375; Matter of Soule’s Will, 3 N.Y.S. 
259, 22 Abb.N.Cas. 236, 1 Connoly Surr. 
18 [aff 11 N.Y.S. 949, 57 Hun 586 (aff 


27 N.E. 852, 126 N.Y. 640)]; Seiter 
v. Straub, 1 Dem:Surr. 264; In re 
Welsh, 1 Redf.Surr. 238; Vreeland 


v. McClelland, 1 Bradf.Surr. 393), (2) 
it has been held that no presumption 
arises where it appears that the tes- 
tator was not mentally weak or in- 
competent to understand the provi- 
sions of the will (In re Smith’s Will, 
95 N.Y. 516; Matter of Murphy’s Will, 
62 N.Y.S. 785, 48 App.Div. 211 [aff 
59 N.Y.S. 1078, 28 Misc. 650]; Clarke 
v. Schell, 31 N.Y.S. 1053, 84 Hun 28; 
Matter of Sheldon’s Will, 16 N.Y.S. 
454, Pow.Surr. 10 [aff 21 N.Y.S. 477, 65 
Hun 623, and aff 36 N.E. 343, 141 N.Y. 
559]), (3) and, even where such pre- 
sumption does arise, it has been held 
not to shift the ultimate burden of 
proof, but only to impose a burden 
on proponent to satisfy the court that 
the will was the free, untrammeled, 
and intelligent expression of the 
wishes and intention of the testator 
(In re Kindberg’s Will, 100 N.E. 789, 
207 N.Y. 220; In re Connor’s Will, 244 
N.Y.S. 221, 230 App.Div. 163 [rev 240 
Nays 694-1 Sb) Misc, 140] oin® re 
Campbell’s Will, 186 N.Y.S. 1086). 


General rule as to presumption aris- 
ing from writing or preparation of 
will by beneficiary see infra § 453. 


7g. Ala.—Moore v. Spier, 80 Ala. 
129. 


Mo.—Heflin v. Fullington, 37 S.W. 
(2d) 931; Kuehn v. Ritter, 233 S.W. 
5; Sittig v. Kersting, 223 S.W. 742, 
284 Mo. 143. 


N.J.—In re Tutty’s Will, 102 A. 
833, 87 N.J.Eq. 647; Barkman v. Rich- 
ards, 49 A. 831, 63 N.J.Eq. 211. 


N.C.—In re Everett’s Will, 68 S.E. 
924, 153 N.C. 83. 


Pa.—In re Keen’s Estate, 149 A. 
737, 299 Pa. 430; In re Koon’s Estate, 
143 A. 125, 293 Pa. 465; In re Law- 
rence’s Estate, 132 A. 786, 286 Pa. 58; 
In re Buechley’s Estate, 122 A. 287, 


278 Pa. 227; Gongaware v. Donehoo, 
100 A. 264, 255 Pa. 502; In re Phil- 
lips’ Estate, 90 A. 457, 244 Pa. 35; 


Boyd v. Boyd, 66 Pa. 283; Uhler’s 
Estate, 29 Pa.Dist. 736; Garrett’s Es- 
tate, 22 Pa.Dist. 353; In: re Smith’s 
Estate, 3 Pa.Dist. 247, 14 Pa.Co. 565. 


Va.—Culpepper v. Robie, 154 S.H. 
687, 155 Va. 64. 


Wis.—In re Poller’s Estate, 235 N. 
W. 542, 204 Wis. 127. 


[a] Weakened intellect.—It has 
been held that the burden shifts to 
the proponent only where there is 
evidence of weakened intellect. In 
re Keen’s Estate, 149 A. 737, 299 Pa. 
430; In re Koon’s Hstate, 143 A. 125, 
293 Pa. 465; In re Lawrence’s Estate, 
132 A. 786, 286 Pa. 58; In re Wolfe’s 
Estate, 130 A. 501, 284 Pa. 169. 
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Mere fact that testator was aged 
and weak in mind and memory as not 
raising presumption of undue influ- 
ence see supra § 449 note 51 [ec] (1). 


79. In re Hartlerode’s Will, 148 N. 
W. 774, 183 Mich. 51; In re Miller’s 
Estate, 108 A. 616, 265 Pa. 315. 


Presumption from unequal, unjust, 
or unnatural provisions generally see 
infra § 454. 


80. Ala.—Betz v. Lovell, 
500, 197 Ala. 239. 


Cal.—In re Bacigalupi’s Estate, 261 
P. 470, 202 Cal. 450. 


Conn.—Gager v. Mathewson, 107 A. 
1; 93-Conn. ‘539. 


Ind.—Goodbar v. Lidikey, 35 N.E. 
691, 136 Ind. 1, 48 Am.S.R. 296. 


Kan.—Sellards v. Kirby, 108 P. 73, 
82) Kan. 291, 28 L.R.A.N.S.. 270), 1386 
Am.S.R. 110, 20 Ann.Cas. 214. 


Ky.—Yahr v. Hynes, 167 S.W. 680, 
159 Ky: 518. 


Mass.—Richardson v. Bly, 63 N.E. 
8, 181:Mass. 97. 


Mich.—In re Luders’ Estate, 212 N. 
W. 965, 238 Mich. 87; In re Cottrell’s 
Hstate, 209 N.W. 842, 235 Mich. 627; 
In re Conner’s Estate, 202 N.W. 919, 
230 Mich. 399. 


Mo.—Patton v. Shelton, 40 S.W.(2d) 
706, 328 Mo. 631; Fowler v. Fowler, 2 


72 So. 


S.W.(2d) 707, 318 Mo. 1078; Van 
Raalte v.\Graff, 253 'S.W. 220, 299 
Mo. 513. 


N.J.—In re Hatley’s Will, 89 A. 776, 
82 N.J.Hq. 591. 


Ohio.—Fagan v. Welsh, 19 Ohio Cir. 
CtAN Se ata: 


Pa.—In re Lawrence’s Estate, 132 
A. 786, 286 Pa. 58; Bilanchich’s Es- 
tate, 6 Pa.Dist.&Co. 743; Devlin’s Es- 
tate, 21 Pa.Dist. 275. 


Tex.—Rounds v. 
App.) 189 S.W. 1086. 


Wis.—In re Derusseau’s Will, 184 
Ne. 705, 175 Wis. 140, 16 A.L.R. 
1412. 


[a] Burden of showing relation- 
ship.—One relying on fiduciary rela- 
tionship as raising a presumption of 
undue influence by one named as ex- 
ecutor and trustee must show a fidu- 
ciary relation. Byrne v. Fulkerson, 
162 S.W. 171, 254 Mo. 97. 


[b] Caring for testator.—No con- 
fidential relation exists, calling for an 
application of the rule, where the 
person claimed to sustain such rela- 
tion merely waits on and cares for 
the testator. Kischman vy. Scott, 65 
S.W. 1031, 166 Mo. 214; Campbell v. 
Carlisle, 63 S.W. 701, 162 Mo. 634; 
Matter of Springstead’s Will, 8 N.Y.S. 
596, 5 Silv.Sup. 362, 55 Hun 608; In 
re Pitt’s Mstate, 55 N.W. 149, 85 Wis. 
162, 39 Am.S.R. 828. 


[c] Isolated business matters.— 
The fact that the beneficiary trans- 
acted isolated business matters for 
the testator has been held not to 
show a confidential or fiduciary re- 


Coleman, (Civ. 


lationship. Bushman vy. Barlow, 292 
S.W. 1039, 316 Mo. 916; Mayes v. 
Mayes, (Mo.) 235 S.W. 100; Spurr v. 


Spurr, 226 S.W. 35, 285 Mo. 163. 


[d] Circumstances constituting 
confidential or fiduciary relationship. 
—(1) That the daughter of the testa- 
trix, who was one of the principal 
beneficiaries under the will, had, in 
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the relation between the parties be a fiduciary or 
confidential one,*° and that the person occupying 
such a relation toward the testator take a beneficial 
interest under under the will.§4 


effect, managed the business of the 
testatrix for some time prior to the 
execution of the will, and continu- 
ously thereafter until her mother’s 
death, shows a fiduciary relationship, 
and shifts the burden on the ques- 
tion of undue influence to the bene- 
ficiary. Canty v. Halpin, 242 S.W. 
94, 294 Mo. 96. (2) Relative to bur- 
den of proof, a fiduciary relation ex- 
isted as a matter of law between the 
testatrix and the ultimate benefi- 
ciaries under her will who were com- 
pletely in charge of her person and 
property, she being an aged woman, 
over ninety, and they being stran- 
gers to her in blood. Sittig v. Kerst- 
ing, 223 S.W.. 742, 284 Mo. 143. 


81. Ala.—Zeigler v. Coffin, 123 So. 
22, 219 Ala. 586, 63 A.L.R. 942; John- 
eon v. Johnson, 91 So. 260, 206 Ala. 


Cal.—In re Kilborn’s Estate, 120 P. 
762, 162 Cal. 4. 


Conn.—Livingston’s App., 26 A. 470, 


63 Conn. 68. 


Ill.— Williams vy. Ragland, 138 N. 
E. 599, 307 Ill. 386; Walker v. Struth- 
ers, 112 N.E. 961, 273 Ill. 387; Adams 
v. First Methodist Episcopal Church 
Bi he 3 Park, 96. N:4..«253, 257 GT 


Ind.—Breadheft v. Cleveland, 108 
N.E. 5, 110 N.E. 662, 184 Ind. 130. 


Mo.—Barkley v. Barkley Cemetery . 
Assoc., 54 S.W. 482, 153 Mo. 300. 


N.J.—In re Babcock’s Will, 150 A. 
219, 106 N.J.Eq. 228; In re Dillon’s 
Hstate, 130 A. 245, 3 N.J.Misc. 784. 


Okl.—Kindt v. Parmenter, 200 P. 
706, 83 Okl. 116. 


Or.—In re Le Gault’s Estate, 196 
P1254, 99) Ora é2i. 


[a] Executor or trustee.—(1) The 
appointment of a person as executor 
or trustee has been generally held 
not to give him a beneficial interest 
within the meaning of the rule (Zeig- 
ler v. Coffin, 123 So. 22, 219 Ala. 586, 
63 A.L.R. 942; Johnson y. Johnson, 
91 So. 260, 206 Ala. 523; In re Kil- 
born’s Estate, 120 P. 762, 162 Cal. 4; 
Livingston’s Appeal, 26 A. 470, 63 
Conn. 68; Williams v. Ragland, 138 N. 
E. 599, 307 Ill. 386; Walker v. Struth- 
ers, LI2 NE. 961 ,273.-Tik “38y 2 Gom-= 
pher v. Browning, 76 N.E. 678, 219 Til. 
429, 109 Am.S.R. 346; Breadheft v. 
Cleveland, 108 N.BE. 5,110 N.E. 662, 184 
Ind. 130; Kindt v. Parmenter, 200 P. 
706, 83 Okl. 116; In re Le Gault’s Es- 
tate, 196 P. 254, 99 Or! 621), (2) iput, 
where a trustee has been given full 
and supreme power and authority 
over valuable property during a life 
estate, it has been held that, by rea- 
son of the collateral benefits natural- 
ly following from the free and com- 
plete power, he is within the rule 
(Zeigler v. Coffin, 123 So. 22, 219 Ala. 
586, 68 A.L.R. 942). 


[b] Executor acting as attorney. 
—A provision of will, that should the 
executor, an attorney, act as such for 
the executor or trustee, he should 
receive such additional compensation 
as might be just and equitable, did 
not render the attorney a beneficiary 
so as to raise a legal presumption of 
undue influence. Pond vy. Hollett, 141 
N.E. 408, 310 Ill. 31. 


{c] Executor permitted to select 
articles of furniture, ete.—That the 
testator’s legal advisor who drew the 
will was allowed maximum commis- 
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Personal relationship. The influence of husband 
and wife over each other and their desire to provide 
for each other by will being considered natural and 
legitimate, the burden of proof is not shifted, nor a 
presumption of fraud or undue influence raised, by 
the fact that one is made a beneficiary in the will of 
the other,°? although the testator or testatrix is de- 
pendent on the spouse,** or the will is made in ac- 
cordance with the wishes of the spouse,** unless 
So, also, no pre- 
sumption of undue influence changing the burden of 
proof arises from the relation of parent and child,*® 
brother and sister,** and aunt or uncle and niece or 
nephew,®® even though a confidential or fiduciary re- 
lation also exists,*® unless circumstances indicating 


coupled with proof of coercion.®® 


sion as executor, with ample time to 
dispose of estate and the right to se- 
lect articles of the testator’s house- 
hold furniture, has been held not to 
place the burden on him to rebut un- 
due influence. In re Babcock’s Will, 
250 A. 219) 106 N.J.Eq. 228. 


[d] Stockholder of association re- 
ceiving legacy.—It has been held that 
there is no presumption of undue in- 
fluence where a legacy was given 
to a cemetery association because the 
attorney who drew the will was the 
holder of a share of nominal value 
and was also a promoter and director. 
Barkley v. Barkley Cemetery Assoc., 
54 S.W. 482, 153 Mo. 300. 


2. <Ala.—-Bulger v. Ross, 
803, 98 Ala. 267. 


Cal.—In re Carson’s Estate, 239 P. 
364, 74 Cal.App. 48; In re Hodgdon’s 
Estate, 138 P. 111, 23 Cal.App. 415. 


Tll.—Ater vy. McClure, 161 N.E. 129, 
329 Ill. 519. 


Iowa.—Zinkula v. Zinkula, 
W. 158, 171 Iowa 287. 


Mo.—White v. McGuffin, 246 S.W. 
226; Hern v. Dysart, 220 S.W. 908; 
Fulton v. Freeland, 118 S.W. 12, 219 
Mo. 494, 131 Am.S.R. 576 


Neb.—Boggs v. Boggs, 87 N.W. 39, 
62 Neb. 274, 7 Prob.Rep.Ann. 48. 


N.Y.—Mason vy. Williams, 6 N.Y.S. 
479, 53 Hun 398; In re Van Ness’ Will, 
139 N.Y.S. 485, 515, 78 Misc. 592. 


N.C.—In re Cooper’s Will, 81 S.E. 
161, 166 N.C. 210. 


Tex.—Jennings v. Jennings, 
App.) 212 S.W. 772. 


See also In re Miller’s Estate, 98 
A. 468, 87 N.J.Eq. 291 (holding that 
the purden shifted to proponent hus- 
band, he being the chief beneficiary 
and occupying a position of trust and 
confidence). 


[a] Reason for hostility by sec- 
ond wife.—Testimony showing rea- 
son for hostility by second wife to- 
ward the contestants, and that she 
was a person capable of influencing 
the testator, will not raise a presump- 
tion of fraud or undue influence in 
the making of a will. In re Rickey’s 
Estate, 222 P. 628, 64 Cal.App. 733. 


83. Meeker v. Meeker, 75 Ill. 260. 


84. Gwin v. Gwin, 48 P. 295, 5 Ida- 
ho 271; In re Townsend’s Hstate, 97 
N.W. 1108, 122 Iowa 246. 


85. Kilgore v. Atkinson, (Ala.) 149 
So. 808; Matter of Rollwagen’s Will, 
48 How.Pr. 289 [aff 3 Hun 121, 5 
Thomps.&C. 402 (aff 63 N.Y. 504)]. 


[a] Activity insufficient.—Wife’s 
conduct in making sug ggestion to the 
testator respecting ‘disposition of 


12 So. 


154 N. 


(Civ. 
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butted.°4 


property in response to his question 
was not activity sufficient to cast on 
her the burden of disproving undue 
influence. Kilgore v. Atkinson, (Ala.) 
149 So. 808. 


86. Ala.—Hale v. Cox, 131 So. 233, 
222 Ala. 136; Raney v. Raney, 112 So. 
318, 216 Ala. 30; Park v. Whitfield, 
97 So. 68, 210 Ala. 18; Little v. Little, 
96 So. 928, 209 Ala. 651; Keeble v. 
Underwood, 69 So. 478, 193 Ala. 582; 
Bancroft v. Otis, 8 So. 286, 91 Ala. 279, 
24 Am.S.R. 904 [foll Eastis v. Mont- 
gomery, 9 So. 311, 93 Ala. 293]. 


Cal.—In re Donovan’s Estate, 299 
P.. 816, 114 Cal.App. 228: 


Conn.—In re Hotchkiss’ Will, 92 A. 
419, 88 Conn. 655; Hills v. Hart, 91 
A. 257, 88 Conn. 394; Dale’s Appeal, 
TG PAC HON; od se COnM MZ 


Ill—Huffman y. Graves, 
289, 245 Ill. 440. 


ey andy, v. McKnight, 48 Ind. 


Iowa.—In re Lochmiller’s Estate, 
202 N.W. 75, 199 Iowa 358; Clawson v. 
Weber, 137 N.W. 954, 156 Iowa 704; 
Marshall v. Hanby, 88 N.W. 801, 115 
Iowa 318; Furlong vy. Carraher, 79 
N.W. 277, 108 Iowa 492; Blake v. 
Rourke, 38 N.W. 392, 74 Iowa 519. 


Md.—Tyson vy. Tyson, 37 Md. 567. 


Mich.—Walsh vy. Walsh, 219 N.W. 
639, 242 Mich, 685. 


Mo.—Land v. Adams, 229 S.W. 158; 
Berberet v. Berberet, 33 S.W. 61, 131 
Mo. 399, 52 Am.S.R. 634; McFadin v. 
Catron, 25 S.W. 506, 120 Mo. 252; Mad- 
dox v. Maddox, 21 S.W. 499, 114 Mo. 
35, 35 Am.S.R. 734. 


Neb.—In re Wilson’s Estate, 208 N. 
W. 961, 114 Neb. 593 [quot Cyc]. 


N.Y.—Matter of Hurlbut’s Will, 62 
N.Y.S. 698, 48 App.Div. 91 [aff 57 N. 
Y.S. 648, 26 Misc. 461]. 


N.C.—In re Craven’s Will, 
587, 169 N.C. 561. 


Or.—In re Dale’s Estate, 179 P. 274, 
DZ OO To 


Pa.—lIn re Hook’s Estate, 56 A. 428, 
207 Pa. 203; Coleman’s Estate, 6 Pa. 
Dist. 777; Foster’s Estate, 9 Pa.Co. 
216. 


Vt.—In re Healy’s Will, 109 A. 19, 
94 Vt. 128; In re Mason’s Will, 72 A. 
329, 82 Vt. 160; Pember v. Burton, 71 
A. 812, 82 Vt. 12, 17 Ann.Cas. 984. 


$7. Carmen v. Knight, 116 P. 231, 
85 Kan. 18; Lindsay v. Shaner, 236 S. 
W. 319, 291 Mo. 297; Padgett v. Pence, 
(Mo.) 178 S.W. 205. 


[a] Knowledge of will kept from 
husband.—The fact that the testatrix 
desired that her husband should not 


92 N.E. 


86 S.E. 


Presumption one of fact. The 
which arise on the showing of a personal or confi- 
dential relation together with suspicious cireum- 
stances are presumptions of fact®? which may be re- 
However, the effect of such rebutting tes- 
timony is not to 
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actual dominion are shown.®® 


Intimate and affectionate relation. 
mere fact that an intimate and affectionate relation 
existed between the testator and the beneficiary will 
not raise a presumption of undue influence,®! al- 
though it has been held that ‘the rule is otherwise 
where the testator was a person of weak judgment 
and the legacy was very large.°®? 


So, too, the 


presumptions 


make the presumption disappear 


know of the will, and that it was 
executed without his consent or 
knowledge, of which fact the sister 
and scrivener were aware, does not 
create a presumption of undue influ- 
ence. Carmen v. Knight, 116 P. 231, 
85 Kan. 18. 


88. In re Anderson’s Estate, 198 P. 
407, 185 Cal. 700; Downey v. Guilfoile, 
107 A. 562, 93 Conn. 630. 


89. In re Ricks’ Estate, 117 P. 532, 
160 Cal. 450; Carmen vy. Knight, 116 
P..234,- 85 Kan. 18; Walsh v. Walsh, 
219 N.W. 639, 242 Mich. 685. 


90. Keeble v. Underwood, 69 So. 
473, 193 Ala. 582; Mowry v. ‘Norman, 
122’ S.w. 724, 223 Mo. 463; Gordon v. 
Burris, 54 S.W. 546, 153 Mo. 223: Gay 
v. Gillilan, 5 S.W. 7, 92 Mo. 250, 1 
Am.S.R. 712; In re Wilson’s Estate, 
208 N.W. 961, 114 Neb. 593 [quot Cyc]; 
Claffey v. Ledwith, 38 A. 433, 56 N.J. 
Eq. 333. 


91. Harp v. Parr, 48 N.E. 113, 168 
Ill. 459; Sechrest v. Edwards, 4 Metc. 
(Ky.) 163; Hoerth v. Zable, 17 S.W. 
360, 92 Ky. 202, 13 Ky.L. 470; Norton 
v. Paxton, 19 S.W. 807, 110 Mo. 456; 
Harmon v. Ketchum, (Tex.Civ.App.) 
299 S.W. 682. 


_ Kindness and attention as not rais- 
ing presumption of undue infinence 
see infra § 456. 


92. Walker v. Hunter, 17 Ga. 364. 


93. St. Leger’s Appeal, 34 Conn. 
434, 91 Am.D. 735; Madden v. Keyser, 
163 N.E. 424, 331 Ill. 643; Munday v. 
Knox, 9 S.W. (2d) 960, 321 Mo. 168; 
Matter of Brush’s Will, 72 N.Y.S. 421, 
35 Misc. 689. 


94. Ala.—Scarbrough VG Scar- 
brough, 64 So. 105, 185 Ala. 468. 


Conn.—St. Leger’s Appeal, 34 Conn. 
434.5 90 “Amp aso. 


Ill—Madden vy. Keyser, 
424, 331 Ill. 643. 


Mich.—Donovan y. 
W. 523, 113 Mich. 53. 


Rw he Vv. 
W.(2d) 1033 


N.J.—In re Bottier’s Hstate, 150 A. 
786, 106 N.J.Eq. 226. 


N.Y.—Matter of Brush’s Will, 72 N. 
Y.S. 421, 35 Misc. 689, 2 Mills Surr. 
320. 


Okl.—In re Anderson’s Hstate, 286 
Bi di k42. Ok. 197; 


Ont.—Loftus v. Harris, 
479, 5 Ont.W.N. 770. 


[a] Presumption may be overcome 
by (1) a credible general denial of 
undue influence not challenged by oth- 
er facts (Loveridge v. Brown, 129 A. 
131, 98 N.J.Eq. 381; In re Morrisey’s 
Will, LES AAG: 91 N.J.Eq. 480) or 


463 N.E. 
Bromley, 71 N. 


Barringer, 19 S. 


30 Ont.L. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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but to raise an issue for the jury.®® 


[§ 452] (c) Unlawful 


(2) showing that the testator had 
competent independent advice or that 
the transaction resulted from his vol- 
untary and well understood act (Betz 
We, Wovell, 72 Soo-500, 197 ,Ala. 239; 
Scarbrough vy. Scarbrough, 64 So. 105, 
185 Ala. 468; In re Bottier’s Estate, 
150 A. 786, 106 N.J.Eq. 226). 


Sufficiency of evidence to overcome 
presumption see infra § 457. 


95. Loehr v. Starke, (Mo.) 56 S. 
W.(2d) 772 [overr Munday v. Knox, 
9 S.W.(2d) 960, 321 Mo. 168; Bushman 
v. Barlow, 292 S.W. 1039, 316 Mo. 916; 
Denny v. Hicks, 2 S.W.(2d) 139, 222 
Mo.App. 1206]. But see In re Hanlon, 
224 P. 772, 65 Cal.App. 592 (holding 
that, if the fact that a daughter of 
testatrix stood in the position of a 
fiduciary agent raised a presumption 
that a gift to her by will was obtained 
under undue influence, such presump- 
tion would last only until direct evi- 
dence was given on the subject). 


96. Ala.—Pool’s Heirs v. Pool’s 
Bx ro» Ala. 12; 


Ill.—Norton v. Clark, 97 N.E. 1079, 
263 “Lil. (557%. 


Ky.—Porschet v. Porschet, 
93, 56 Am.R. 880, 5 Ky.L. 893. 


Md.—Griffith v. Benzinger, 
512, 144 Md. 575. 


Mo.—Fulton v. Freeland, 118 S.W. 
12, 219 Mo. 494, 131 Am.S.R. 576. 


N.J.—In re Gaddis’ Will, 126 A. 
287, 96 N.J.Eq. 668; In re Middleton’s 
Will, 59 A. 454, 68 N.J.Eq. 584 [aff 
64 A. 1134, 68 N.J.Eq. 798]; Smith v. 
Smith, 25 A. 111, 48 N.J.Eq. 566. 


N.Y.—In re Jones’ Will, 85 N.Y.S. 
294. 


Ohio.—Monroe v. Barclay, 17 Ohio 
St. 302, 93 Am.D. 620. 


[a] In Pennsylvania (1) it has 
been held that evidence of a meretri- 
cious relation between the testator and 
the beneficiary and mental weakness 
on the part of the testator wili raise 
a presumption ef undue influence 
(Kustus v. Hager, 112 A. 45, 269 Pa. 
103; Snyder v. Erwin, 79 A. 124, 229 
Pa. 644, 140 Am.S.R. 737; Dean v. 
Negley, 41 Pa. 312, 80 Am.D. 620), (2) 
but no such presumption will arise 
from the mere existence of such re- 
lationship (In re Watmough’s Estate, 
101 A. 857, 258 Pa. 22; In re Ewart’s 
Estate, 92 A. 708, 246 Pa. 579; Alls- 
house v. Kelly, 69 A. 88, 219 Pa. 652; 
Heilbrun’s HEstate, 9 Pa.Co. 350), (3) 
especially where a marriage relation 
has existed between the testator and 
beneficiary for a period of years (In 
re Wertheimer’s Estate, 133 A. 144, 
148, 286 Pa. 155 [ten years]). 


[68 C. J.—38] 


82 Ky. 


125 A. 


or Improper Relations. 
The fact that a testator or testatrix had maintained 
an illicit and adulterous relation with a person re- 
ceiving a legacy, or with a relative of such person, 
has been held not to authorize a presumption of un- 
due influence by such person,®® and, so too, the fact 
that a devisee was associated with the person mak- 
ing the will in an immoral environment®? and was 
present at the execution of the will®® has been held 
not to give rise to an inference of undue influence. 


[§ 453] (d) Writing or Preparation of Will by 
Beneficiary or Relative of Beneficiary. Where an 
active part is taken in the preparation or execution 
of a will by a person who takes a legacy or devise 
thereunder, a presumption of undue influence has 
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been held to arise which he has the burden of rebut- 


position. 


97. In re Swartz’s Will, 192 P. 203, 
79 Okl. 191, 16 A.L.R. 450. 


98. In re Swartz’s Will, supra. 


99. Ala.—Hill vy. Barge, 12 Ala. 
687. 


ep meee v. Robeson, 2 Del. 


Ga.—Hughes v. Meredith, 24 Ga. 
825, (7h Am. Di 127-74 Beall ~~. Mann, 
5 Ga. 456. 


Ill.— England v. Fawbush, 68 N.E. 
526, 204 Ill. 384. 


Mich.—Bush vy. Delano, 71 N.W. 628, 
113 Mich. 321. 


N.Y.—Tyler v. Gardiner, 35 N.Y. 
559; Matter of Carver’s Will, 23 N.Y. 
S. 753, 3 Misc. 567, Pow.Surr. 316 [aff 
28 N.Y.S. 1126, 75 Hun 612]; Matter 
rf eae she: 20 N.Y.S. 91, 2 Conn.Surr. 
403. 

Okl.—Hunter v. Battiest, 192 P. 575, 
79 Okl. 248. 


Pa.—Yardley v. Cuthbertson, 1 A. 
765, 108 Pa. 395, 56 Am.R. 218 [aff 15 
Brae Cuthbertson’s Appeal, 97 

Lp i 


Tenn.—Patton v. Allison, 7 Humphr. 
0. 


Alta.—Deremore v. Trusts, etc., Co., 
Ltd., 14 Alta.L. 322. 


See also Graham y. Courtright, 161 
N.W. 774, 180 Iowa 394 (holding that, 
where draughtsman of will is the 
beneficiary, and takes under it, the 
condition creates no presumption of 
undue influence, but merely raises 
suspicion which should appeal to the 
vigilance of the court); Carpenter v. 
Hatch, 15 A. 219, 64 N.H. 573 (holding 
that there is no presumption of law 
or fact that the testator’s mind was 
controlled by the person writing 
codicil by which he was benefited). 


{a] Presumption rebuttable.—Any 
presumption arising where a _ benefi- 
ciary draws a will has been held re- 
buttable. In re Cochrane’s Estate, 178 
N.W. 6738, 211 Mich. 370. 


1. See supra § 451. 
2. Ala.—Raney v. Raney, 
SLs 216 eA a3 0; 


Kan.—Carmen v. Knight, 116 P. 231, 
85 Kan. 18; Sellards v. Kirby, 108 P. 
73, 82) Kan. 2915136 Am:SiR. 110, 28 
L.R.A.N.S. 270, 20 Ann.Cas. 214. 


Ky.—Berry v. Hamilton, 10 B.Mon. 
129. 


N.J.—In re Merkel’s Will, 
340, 4 N.J.Misc. 656. 


N.Y.—Evans vy. Trimble, 152 N.Y.S. 
333, 88 Misc. 667, 13 Mills Surr. 449 


112 So. 


134 A. 


ting,®® and this is especially true where the benefi- 
ciary writing the will also occupies a confidential re- 
lation to the testator. However, the mere fact that 
a beneficiary was active in preparing or writing the 
will has been held not to raise such presumption 
where the beneficiary was a relative of the testator ;? 
and so, too, the rule has been held not applicable 
where the devise or bequest was to relatives of the 
person writing the will.’ 


[§ 454] (e) Unequal, Unjust, or Unnatural Dis- 
The mere fact that a will makes unequal 
or unjust distribution of the testator’s estate among 
the natural objects of his bounty does not, when con- 
sidered alone, raise a presumption of fraud or undue 
influence,‘ nor east the burden of explanation on the 


[rev on other grounds 155 N.Y.S. 25, 
169 App.Div. 363, 15 Mills Surr. 449 
(appeal dism 112 N.E. 1058, 217 N.~ 
701) ]. 


Pa.—In re White’s Estate, 105 A. 
549, 262 Pa. 356; In re Spence’s Es- 
tate, 102 A.) 212, 258 Pas 542: Blume 
v. Hartman, 8 A. 219, 115 Pa. 32, 2 Am. 
SiR we2or 


See also McMechen vy. McMechen, 17 
W.Va. 683, 41 Am.S.R. 682 (where a 
nephew of the testator wrote the will 
and his children received bequests and 
the court stated that this circum- 
stance ought generally to excite the 
suspicion of the court, and called on 
it to be vigilant and jealous in ex- 
amining the evidence in support of 
the instrument). 


[a] Where child obtains domi- 
mance over parent and has been ac- 
tive in procuring will giving favored 
position, the presumption of undue 
influence arises. Raney v. Raney, 
112 So. 318, 216 Ala. 30. 


3. Henry ve lal 1 7 Sos1 ns nee 
Ala. 84, 54 Am.S.R. 22; In re Relph’s 
Hstate, 221 P. 361, 192 Cal. 451; Car- 
ter v. Dixon, 69 Ga. 82; Ahlberg v. 
Gurley, 131 A. 374, 284 Pa, 491; In re 
Adams’ Estate, 51 A. 368, 201 Pa. 502; 
Adam’s Estate, 10 Pa.Dist. 237; New- 
lin’s Estate, 7 Pa.Co. 648. 


4 Ala.—tLittle v. Little, 96 So. 928, 
209 Ala. 651; Scarbrough v. Scar- 
brough, 64 So. 105, 185 Ala. 468; Bur- 
ney v. Torrey, 14 So. 685, 100 Ala. 157, 
46 Am.S.R. 33; Knox vy. Knox, 11 So. 
125, 95 Ala. 495, 36 Am.S.R. 235. 


Cal.—In re Smith’s Estate, 252 P. 
325, 200 Cal. 152; In re Fleming’s Es- 
tate, 251 PR. 637} 199 Cal V750seinyre 
Snowball’s Bstate, 107 P. 598, 157 Cal. 
301; In re Wood's Estate, (App.) 21 P. 
(2d) 626; In re Maescher’s Estate, 
248 PB. 537, 78 Cal.App. 189. 


Ill.—Abrahams vy. Woolley, 90 N.E. 
667, 243 Ill. 365. 


Kan.—Singer v. Taylor, 133 P. 841, 
90 Kan. 285; Ginter v. Ginter, 101 P. 
634, 79 Kan. 721, 22 L.R.A.N.S. 1024. 


Ky.—Clark v. Young’s Ex’x, 142 S. 
W. 1032, 146 Ky. 377. 


Md.—Woodruff v. 
A. 454, 158 Md. 603. 


Mich.—In re Murray, 188 N.W. 381, 
219 Mich. 70. 


Mo.—Kleinlein v. Krauss, 209 S.W. 
933; McFadin v. Catron, 38 S.W. 932, 
SOS We LE ASS Mow) 19%; eAndinty: 
Larkin, (App.) 278 S.W. 1063; Jones 
v. Jones, (App.) 260 S.W. 798. 


Neb.—In re Stuckey’s Hstate, 181 
N.W. 564, 105 Neb. 641. 
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favored devisees and legatees.> Neither does this re- 
sult follow from the mere fact that the testator 
makes an unnatural disposition of his estate by ex- 
eluding part or all of the natural objects of his boun- 
However, the proponents have the burden of 
giving some reasonable explanation of the unequal or 
unnatural provisions of the will where they are cou- 
pled with suspicious circumstances,’ as where there 
is also evidence of weakness of mind on the part of 
the testator and fraud or undue influence on the part 


ty.® 


of the devisees.® 


[§ 455] (f) Discrepancy between Will and Prior 


Will or Declared Intentions. A 


tween a fixed purpose of the testator, expressed in 


N.J.—In re Barber’s Will, 49 A. 826. 
See also Lynch y. Clements, 24 N.J. 
Eq. 431 (stating that, where a will 
is inconsistent with the duties of the 
testator with reference to his family, 
this will of itself impose on _ those 
claiming under it the necessity of 
giving some reasonable explanation 
of the unnatural character of the 
will). 


N.Y.—Matter of Journeay’s Will, 44 
N.Y.S. 548, 15-App.Div.. 567° [afi 57 
N.E. 1118, 162 N.Y. 611, 646]; Matter 
of Lasak’s Estate, 10 N.Y.S. 844, 57 
Hun 417 [aff 30 N.E. 142, 1381 N.Y. 624, 
4 Silv.App. 56j; In re Whitmarsh’s 
Estate, 234 N.Y.S. 505, 133 Misc. 858; 
Matter of Hurlbut’s Estate, 57 N.Y.S. 
648, 26 Misc. 461 [aff 62 N.Y.S. 698, 
48 App.Div. 91]. 


Ohio.—Rewell v. Warden, 24 Ohio 
Cir.Ct. 344. 


Pa.—Aggas v. Munnell, 152 A. 840, 
302 Pa. 78; Murray’s Estate, 11 Pa. 
Co. 263. 


. Tex.—McPlhinney — v. 
(Civ.App.) 263 S.W. 940. 


5. Little v. Little, 96 So. 928, 209 
Ala. 651; In re Smith’s Estate, 252 
P. 325, 200 Cal. 152; In re Wood’s Hs- 
tate, (Cal.App.) 21 P.(2d) 626; Shel- 
ley v. Chilton’s Adm’r, 32 S.W.(2d) 
974, 236 Ky. 221; Clark v.. Young's 
xe 42: “SW 082, 246) Kyi sit; 
Hern v. Dysart, (Mo.) 220 S.W. 908; 
McFadin v. Catron, 38 S.W. 932, 39 
S.W. 771, 138 Mo. 197; McFadin v. 
Catron, 25 S.W. 506; 120 Mo. 252; 
Maddox v. Maddox, 21 S.W. 499, 114 
Mo. 35, 35 Am.S.R. 734. 


6. Ala.—Henry v. Hall, 17 So. 187, 
106 Ala. 84, 54 Am.S.R. 22. 


Ind.—Orth y. Orth, 42 N.H. 277, 44 
N.B. 17, 145 Ind. 184, 57 Am.S.R. 185, 
32 L.R.A. 298. 


Iowa.—Pirkl v. Ellenberger, 162 N. 
W. 791, 179 Iowa 1122. 


Md.—Conrades v. Heller, 87 A. 28, 
119 Md. 448. 


Mich.—In re Merriman’s Appeal, 66 
N.W. 372, 108 Mich. 454. 


Mo.—Aylward v. Briggs, 47 S.W. 
510, 145 Mo. 604; Hegney v. Head, 
29 S.W. 587, 126 Mo. 619. 


N.Y.—Matter of Mondorf, 18 N.E. 
256, 110 N.Y. 450; Lesster v. Lesster, 
165 N.Y.S. 592, 178 App.Div. 438; 
Thompson v. Peterson, 137 N.Y.S. 635, 
152 App.Div. 667; Matter of War- 
nock’s Will, 92 N.Y.S. 648, 103 App. 
Div. 61; Heath v. Koch, 77 N.Y.S. 513, 
74 App.Div. 338 [aff 66 N.E. 1110, 173 
N.Y. 629]; Deas v. Wandell, 1 Hun 
120, 8 Thomps.&C. 128 [aff 59 N.Y. 
636]; Matter of King’s Will, 61 N.Y. 
S. 238, 29 Misc. 268; In re Camp- 
bell’s Will, 136 N.Y.S. 1086; In re 
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his declared intentions, and the provisions of the 
will, which are favorable to those in close relation 
to him at the time of its execution, and who have 
opportunity unduly to influence him, casts on the 
beneficiary the burden of showing that the will was 
not the product of undue influence.° 
making of a new will materially changing the pro- 
visions of an old will has been held to raise no pre- 
sumption of fraud,!° a will executed by the testator 
while ill and feeble, and containing unnatural pro- 


While the mere 


visions and differing from a former will or wills exe- 


discrepancy be- 


valid.2+ 
Phyfe’s Will, 4 N.Y.S. 340. See also 
In re Shaver’s Estate, 231 N.Y.S 


596, 132 Misc. 112 [aff 235 N.Y.S. 882, 
227 App.Div. 646] (holding that a 
document contrary to human senti- 
ments would ordinarily require ex- 
planation). 


Or.—In re Wayne’s Hstate, 294 P. 
590, 291 P. 356, 134 Or. 464, 79 A.L.R. 
1427; In re Holman’s Estate, 70 P. 
908, 42 Or. 345, 8 Prob.Rep.Ann. 336. 


Pa.—In re Lawrence’s Estate, 132 
A. 786, 286 Pa. 58. 


Vt.—In re Moxley’s Will, 152 A. 713, 
103 Vt. 100. 


Wis.—Loennecker’s Will, 
215, 112 Wis. 461. 


See also Johnson v. Shaver, 172 N. 
W. 676, 41 S.D. 585 (holding that, 
where the will contains unjust or 
unnatural provisions, it demands 
close judicial scrutiny, and the burden 
devolves on proponent to explain its 
unnatural character, and show that 
undue influence did not produce the 
unjust or unnatural disposition). 


[a] “Natural object of testator’s 
bounty,” as used in testamentary law, 
comprises (1) whoever would take 
in the absence of a will (Page v. 
Phelps, 143 A. 890, 108 Conn. 572), 
and (2) persons with whom the tes- 
tator made his home and was on terms 
of ‘intimacy were not “natural ob- 
jects of his bounty,” who would take 
in the absence of a will (Page v. 
Phelps, supra). 


7. %§la.—Gardiner vy. Goertner, 149 
So. 186. 


Ky.—Woodruff’s Ex’r v. Woodruff, 
26 S.W.(2d) 751, 283 Ky. 744; Helm’s 
Guardian v. Neathery, 10 S.W.(2da) 
474, 226 Ky. 42; Walls v. Walls, 99 S. 
W. 969, 30 Ky.L. 948. 


Mass.—Neill v. Brackett, 126 N.E. 
93, 234 Mass. 367. 


Miss.—Jamison v. Jamison, 51 So. 
130, 96 Miss. 288. 


N.J.—In re Benson’s Will, 114 A. 
456, 92 N.J.Hq. 618 [aff 117 A. 925, 93 
N.J.Eq. 671]. 


8. Miss.—Jamison y. Jamison, 51 
So. 180, 96 Miss. 288. 


Mo.—Gott vy. Dennis, 246 S.W. 218, 
296 Mo. 66; McFadin v. Catron, 25 
S.W. 506, 120 Mo. 252; Gay v. Gillilan, 
5 S.W. 7, 92: Mo. 250, 1 Am.S.R. 712. 


N.Y.—In re Budlong, 27 N.B. 945, 
126 N.Y. 423; Matter of Keefe’s Will, 
59 N.Y.S. 490, 27 Misc. 618 [rev on 
other grounds 62 N.Y.S. 124, 47 App. 
Div. 214, and rev on other grounds 
58 N.H. 117, 164 N.Y. 352 (rearg den 
58 N.E. 1089, 164 N.Y. 609)]; Hster- 
brook v. Gardner, 2 Dem.Surr. 543; 
O’Neil v. Murray, 4 Bradf.Surr. 311. 


88 N.W. 


cuted by him while in good health, must be shown by 
the beneficiaries to have been executed by the testa- 
tor while free from restraint, before it will be held 


N.C.—In re Everett’s Will, 68 S.E. 
924,~153 N.C. $38: 


Vt.—In re Barney’s Will, 40 A. 1027, 
70 Vit. 352: 


Va.—Chappell v. Trent, 19 S.H. 314, 
90 Va. 849. 


Wis.—In re Weaver’s Estate, 
N.W. 130, 191 Wis. 431. 


[a] Only where testator of weak 
mind.—It is only where the testator 
is of weak mind that the presumption 
of undue influence arises when a 
stranger to blood procures a large 
legacy. In re Mark’s Estate, 148 A. 
297, 298 Pa. 285; In re Llewellyn’s Es- 
Pee 145 A. 810, 296 Pa. 74, 66 A.L.R. 


{[b] Inference slight where estate 
meager.—The inference, favoring 
children forming part of household, of 
undue influence on the maker of a 
will, where the estate is meager and 
scarcely warrants a division, is very 
slight. In re Brengel’s Will, 95 A. 750, 
85 N.J.Hq. 487 [aff 96 A. 292, 85 N.J. 
Hq. 599]. 


9. Carroll v. House, 22 A. 191, 48 
N.J.Eq. 269, 27 Am.S.R. 469; Matter 
of Blair’s Will, 16 N.Y.S. 874, 16 Daly 


211 


cay Lee vy. Dill, 11 Abb.Pr. (N.Y.) 
{a] Insufficient declaration.—(1) 


Where a person frequently declares 
that the law makes the best wills, no 
conclusion of undue influence should 
be drawn from the fact that he sub- 
sequently makes a will. Matter of 
White’s Will, 5 N.Y.S. 295, 1 Silv.Sup. 
191, 52 Hun 618 [aff 15 Ney.St. 753; 
and aff 24 N.H. 935, 121 N.Y. 406]. 
(2) Proof that the testator was fond 
of his niece and said he would take 
care of her has been held not to re- 
quire explanation by the proponent 
why the testator left the niece out of 
his will. In re Steinan’s Estate, 229 
No¥S. 2819 182) Misc o1%8: 


[b] Remote declaration.—In a will 
contest, evidence that ten years prior 
to execution of will the testator ex- 
pressed purpose contrary to that ex- 
pressed in the will has been held not 
to create a presumption that change 
of purpose was not freely made. Al- 
bee v. Osgood, 105 A. 1, -79 N.H. 89. 


10. Jenkins v. Trice, 147 S.H. 251, 
152 Va. 411. 


11. Ala.—McCartney’s 
Bone, 383 Ala. 601. 


N.Y.—Matter of Smith, 95 N.Y. 516; 
Children’s Aid Soc. y. Loveridge, 70 
N.Y. 387; McLaughlin v. McDevitt, 
63 N.Y. 213; Swenarton v. Hancock, 
22 Hun 38 [aff 9 Abb.N.Cas. 326 (aff 
84 N.Y. 653, 9 Abb.N.Cas. 326)]; In re 
Liney’s Will, 13 N.Y.S. 551 [aff 16 N. 
Y.S. 382, 60 Hun 582 (aff 30 N.B. 865, 
131 N.Y. 613)]; Demmert v. Schnell, 


x’ rs ev. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 456] (g) Kindness and Attention.12 
influence will not be presumed nor the burden of 
proof shifted because of acts of kindness and atten- 
tion by the beneficiary under a will.18 


[§ 457] b. Admissibility—(1) 
Where the grounds of objection to the validity of 
a will are fraud and undue influence, the evidence is 
permitted to take a wide range and it is declared 
that every fact and circumstance, no matter how 
little its probative value, which throws light on 
The range of inquiry 
may cover not only the provisions of the will it- 


these issues is admissible.!4 


4 Redf.Surr. 409. 


99 Pa. 546; 
Erwin’s Estate, 3 Pa.Dist. 818, 16 Pa. 
Co. 62. 


Va.—Whitelaw’s Ex’r v. Sims, 19 S. 
BH. 113, 90 Va. 588. 


Ont.—Murphy v. Lamphier, 32 Ont. 
LL. 19, 7. Ont. W.N. 45, 31 Ont.L. 287, 6 
Ont.W.N. 238; Sellers v. Sullivan, 15 
Ont.W.N. 65; 


[a] Reconciliation.—The rule is 
otherwise when the change in testa- 
mentary intention is due to a recon- 
ciliation with the person who was the 
testator’s only heir and to whom it is 
most natural that he should will his 
property. In re Green’s Will, 20 N. 
Y.S. 538, Pow.Surr. 52 [aff 22 N.Y.S. 
1112, 67 Hun 527]. 


12. Intimate and affectionate re- 
lationship as not raising presumption 
of undue influence see supra § 451. 


13. Beaver v. Emry, 149 N.E. 730, 
84 Ind.App. 581; In re Boyle’s Will, 
172 N.W. 280, 186 Iowa 216; Shapter 
v. Boyd, 37 S.W.(2d) 542, 327 Mo. 
397; Sanford v. Holland, 207 S.W. 818, 
276 Mo. 457; Schirmer v. Nethercutt, 
288 P. 265, 157 Wash. 172. 


[a] Conveying testatrix to attor- 
ney’s office.—Brother’s conduct in 
driving maiden and elderly sister to 
office of lawyer who drew her will did 
not give rise to inference of brother’s 
undue influence. Shapter v. Boyd, 37 
S.W.(2d) 542, 327 Mo. 397. 


14. Ala.—Raney v. Raney, 112 So. 
313, 216 Ala. 30; Jones v. Brooks, 63 
So. 978, 184 Ala. 115; Pool’s Heirs v. 
Pool’s Ex’r, 33 Ala. 145; Gilbert v. 
Gilbert, 22 Ala. 529, 58 Am.D. 268. 


Cal.—In re Carson’s Estate, 194 P. 
Bete 4) Cal 4437, TirA date 2oos) lm re 
Flint’s Estate, 34 P. 868, 100 Cal. 391; 
In re Horton’s Estate, 17 P.(2d) 184, 
128 Cal.App. 249; In re Gallo’s Es- 
tate, 214 P. 496, 61 Cal.App. 163. . 


Colo.—Davis v. Davis, 170 P. 208, 
64 Colo. 62; In re Shell’s Estate, 63 
P48, 123. Colo.. 167, 89. Am-S.K. 181, 
53 L.R.A. 387, 6 Prob.Rep.Ann. 293; 
Blackman vy. Edsall, 68 P. 790, 17 Colo. 
App. 429. 


Conn.—Bishop v. Copp, 114 A. 682, 
96 (Conn. 571: 


D.C.—Barbour v. Moore, 10 App.D. 
(Oe Bue 


Fla.—Gardiner v. Goertner, 149 So. 
186; Hamilton v. Morgan, 112 So. 80, 
93 Fla. 311. 


Ga.—Stephens v. Bonner, 162 S.E. 
383, 174 Ga. 128; Grassham v. Ward- 
law, 161 S.E. 838, 174 Ga. 36; Deans 
v. Deans, 156 S.E. 691, 171 Ga. 664, 74 
A.U.R. 222; Cook v. Washington, 143 
S.E. 409, 166 Ga. 829; Gordon v. Gil- 
mer, 80 "S.E. 1007, 141 Ga. 347. 


Tll.— Hartrick v. Hartrick, 112 N.E. 
864, 272 Ill. 613; Beemer v. Beemer, 
96 N.E. 1058, 252 Ill. 452. 


Iowa.—In re Renne’s Will, 189 N. 


WILLS 


Undue 


In General. 


W. 776, 194 Iowa 938; Squires v. Cook, 
15% IN-W.§253, 175. Lowa 686; In re 
Workman’s Hstate, 156 N.W. 438, 174 
Iowa 222; Pickler v. Wise, 132 N.W. 
815, 152 Iowa 644; In re Glass’ Hs- 
tate, 103 N.W. 1013, 127 Iowa 646. 
Kan.—Mooney v. Olsen, 22 Kan. 69. 
Ky.—Wigginton’s Ex’r v. Wiggin- 
ton, 239 S.W. 455, 194 Ky. 385; Bra- 
mel’s HEx’r v. Crain’s Guardian, 163 
S.W. 1125, 157 Ky. 671; McConnell’s 
Ex’r v. McConnell, 129 S.W. 106, 138 
Ky. 783; Barber’s Ex’rs v. Baldwin’s 
Ex’r, 128 S.W. 1092, 138 Ky., 710. 


Md.—Bowers v. Kutzleb, 131 A. 463, 
149 Md. 308; Wagner v. Klein, 93 A. 
446, 125 Md. 229; Michael v. Smith, 
91 A. 762, 124 Md. 116; Dudderar v. 
Dudderar, 82 A. 453, 116 Md. 605; 
Clark v. Stansbury, 49 Md. 346; Davis 
SP a Set 5 Gill & J. 269, 25 Am.D. 


Mass.—Fegan v. Quinlan, 152 N.E. 
97, 256 Mass. 10; Smith v. Brewster, 
144 N.E. 56, 247 Mass. 395; Raposa v. 
Oliveira, 141 N.E. 870, 247 Mass. 188. 


patch se Peaupicn yv. Cicotte, 12 Mich. 


Miss.—Woodville v. Pizzati, 81 So. 
127, 119 Miss. 442. 


Mo.—Clark v. Commerce Trust Co., 
62 S.W.(2d) 874; Bushman vy. Bar- 
low, 292 S.W. 1039, 316 Mo. 916; Can- 
ty v. Halpin, 242 S.W. 94, 294 Mo. 
96; Hughes v. Rader, 82 S.W: 32, 183 
Mo. 630; Denny v. Hicks, 2 S.W.(2d) 
139, 222 Mo.App. 1206. 


N.H.—Cobb v. Follansbee, 
630, 79 N.H. 205. 


N.J.—In re Tunison’s Will, 90 A. 
695, 83 N.J.Eq. 277 [aff 93 A. 1087]. 


N.Y.—In re Woodward’s Will, 60 


107 A. 


N.E. 2338, 167 N.Y. 28; Rollwagen v. 
Rollwagen, 63 N.Y. 504; In re Van 
Ness’ Will, 189 N.Y.S. 485, 78 Misc. 


592, 9 Mills Surr. 545; In re Sandberg’s 
Will, 134 N.Y.S. 869, 75 Misc. 494; In 
re Barnard’s Will, 137 N.Y.S. 315; In 
re Crumb’s Estate, 127 N.Y.S. 269; In 
re Ellwanger’s Will, 114 N.Y.S. 727 
faff 120 NoY.S. 1122, 186° App: Div. 
909]. 


N.C.—In re Stephens’ Will, 126 S.E. 
738, 189 N.C. 267 [quot Cyc]. 


Ohio.—Sullivan v. Cassidy, 163 N.E. 
728, 29 Ohio App. 457 [aff 161 N.E. 
540, 118 Ohio St. 508]; Koch v. Mey- 
ers, 7 Ohio App. 306. 


Okl.—Welch v. Barnett, 125 P. 472, 
34 Okl. 166. : 


Or.—In re Dale’s Hstate, 179 P. 
274, 92 Or. 57. 
Pa.—In re Miller’s Estate,. 108 A. 


616, 265 Pa. 315; Trainer v. McGar- 
rity, 40 Pa. Super. 57. 

R.I.—Moran vy. Moran, 160 A. 619, 
52 Rs 200. 


S.C.—Ex parte McLeod, 138 S.E. 
355, 140 S.C. 1; Wilburn y. Whitmire, 
85 S.B. 435, 101 S.C. 287. 


Tex.—Kennedy v. Upshaw, 1 S.W.|Iv. Atkinson, 1275S 
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self1® and the circumstances surrounding its exe- 
cution,’® but also the mental condition of the testa- 
tor,‘* the motive and opportunity of others to unduly 
influence him,'® his relations with persons benefited 
by or excluded from the will,1® and the acts and 
declarations of such persons,?° for, although none 
of these matters, standing alone, may be sufficient to 
establish the issues, yet taken together they may 
have that effect.?+ 
no light whatever on the question whether fraud or 
undue influence was exerted, and which is wholly im- 
material and irrelevant, should be excluded,?? as 


Of course evidence which throws 


Moos v. First State 
Bank of Uvalde, (Civ.App.) 60 S.W. 
(2d) 888; Craycroft v.) Crawford, 
(Civ.App.) 275 S.W. 124 [rev on other 
grounds (Commn.App.) 285 S.W. 275 
(reh den (Commn.App.) 287 S.W. 
244)]; Walker v. Irby, (Civ.App.) 229 
S.W. 331 [rev on other grounds 
(Commn.App.) 238 S.W. 884]. 


Vt.—In re Wood’s Will, 115 A. 231, 
95 Vt. 407; In re Wells’ Will, 113 A. 
822, 95 Vt. 16; In re Healy’s Will, 
109 A. 19, 94 Vt. 128. 


Wash.—Roe v. Duty, 197 P. 47, 115 
Wash. 313; In re Tresidder’s Estate, 
125 P. 1034, 70 Wash. 15. 


W.Va.—Payne v. Payne, 
818, 97 W.Va. 627 [quot Cyc]. 


Wis.—In re Poller’s Estate, 235 N. 
W. 542, 204 Wis. 127. 


[a] Rules of evidence not abol- 
ished.—Although great latitude is al- 
lowed in the introduction of testi- 
mony on the question of fraud or un- 
due influence, this indulgence must 
not be regarded as an absolute abol- 
ishment of the rules of evidence. 
ae hve v. Rader, 82 S.W. 32, 183 Mo. 


[b] Circumstantial evidence of 
undue influence, to be admissible, 
must be inconsistent with any other 
result than the undue _ influence 
charged. In re Van Ness’ Will, 139 
N.Y.S. 485, 78 Misc. 592. 


[ec] Facts occurring after execu- 
tion of will—(1) While the admis- 
sibility of evidence of facts occur- 
ring after the execution of the will 
to show undue influence has been dé- 
nied in one case (Thompson y. Ben- 
nett, 62 N.B. 321, 194 Ill. 57), (2) such 
evidence has been held admissible to 
weaken the presumption of the valid- 
ity of the will arising from its non- 
destruction for ten years (Haines v. 
Hayden, 54 N.W. 911, 95 Mich. 332, 35 
Am.S.R. 566), (3) or to show, by in- 
ference or otherwise, that the same 
conditions existed before or at the 
time of the execution of the will as 
afterward (Walts v. Walts, 86 N.W. 
1030, 127 Mich. 607; Haines v. Hay- 
den, supra; Porter v. Throop, 11 N.W. 
174, 47 Mich. 313). 


15. See infra § 458. 
16. See infra § 461. 
17. See infra § 458. 
18. See infra § 464. 
19. See infra § 463. 
20. See infra § 459. 

4 See infra § 465. 


Ala.—Lewis v. Martin, 98 So. 
gas, 910 Ala. 401; Barnett v. Freeman, 
72 ‘So. 395; 19% Ala. 42° Smith sive 
Smith, 56 So. 949, 174 Ala. 205. 


Cal.—In re Parkinson’s Estate, 213 
P4259, 190 ‘Cal: 476, 


Ga.—Deans v. Deans, 156 S.E. 691, 
171 Ga. 664, 74 A.L.R. 222; Atkinson 
S.E. 149, 159 Ga. 882; 


308, 66 Tex. 442; 


125 S.E. 
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should also evidence which is too remote in point of 
time to furnish any reasonable ground of inference 
that the testamentary act was affected by undue in- 


fluence.?% 


Mistake. 


Chedel vy. Mooney, 123 S.E. 300, 158 
Ga. 297. 


Ill.—Veer v. Hagemann, 165 N.E. 
175, 334 Dll 2355 Britt v. Darnell, 146 
IN; ES fo 0) 8115) SLItss S8ibay arabee, ve 
Larabee, 88 N.E. 1037, 240 Ill. 576. 


Ind.—Barricklow y. Stewart, 72 N. 
HE. 128, 163 Ind. 438. 


Iowa.—In re Diver’s Hstate, 240 N. 
W. 622, 214 Iowa 497; In re Crissick’s 
Will, 156 N.W. 415, 174 Iowa 397. 


Kan.—Hopper v. Sellers, 139 P. 365, 
91 Kan. 876. 


Ky.—Burdon y. Burdon’s Adm’x, 9 
S.W.(2d) 220, 225 Ky. 480; Wigegin- 
ton’s Ex’r v. Wigginton, 239 S.W. 455, 
194 Ky. 385. 


Md.—Michael v. Smith, 91 A. 762, 
124 Md. 116; Kennedy v. Kennedy, 91 
A. 759, 124 Md. 38. 


Mass.—-Neill v. Brackett, 135 N.E. 
690, 241 Mass. 534; Lewis v. Mason, 
109 Mass. 169. 


\ Mich.—In re Marx’s-Estate, 167 N. 
W. 976, 201 Mich. 504. 


Minn.—In re Brewster’s Estate, 184 
N.W. 564, 150 Minn. 86. 


Mo.—Adams vy. Kendrick, 11 S.W. 
Caja 16,2321 Mo: 93105 Hughes ‘v. 
Rader, 82 S.W. 32, 183 Mo. 630; Mad- 
dox v. Maddox, 21 S.W. 499, 114 Mo. 
35,0 D) Am. S.R., 734: 


Mont.—Murphy v. Nett, 130 P. 451, 
47 Mont. 38. 


N.Y.—In re Sweeney’s Will, 166 N. 
Nes io eLis) AppebDiv.) 7800 lant 1hohIN: 
EB. 1081, 222 N.Y. 658]; In re Hernan- 
dez’s Will, 144 N.Y.S. 150, 158 App. 
Div. 815, 11 Mills Surr. 438; In re 
Caffrey’s Will, 159 N.Y.S. 99, 95 Misc. 
466 [aff 161 N.Y.S. 277, 174 App.Div. 
398 (aff 116 N.B. 1038, 221 N.Y. 486) ]. 


N.C.—In re Bradford’s Will, 110 S. 
BE, 586, 183 N.C. 4; In re Craven's 
Will, 86 S.B. 587, 169 N.C. 561. 


Or.—In re Le Gault’s Estate, 196 P. 
204, 99 Or. 621. 


Pa.—tTrainer v. McGarrity, 40 Pa. 
Super. 57. 


Tex.—Holland v. Nimitz, 239 S.W. 
185, 232 S.W. 298, 111 Tex. 419; Apple- 
gate v. McFadin, (Civ.App.) 20 S.W. 
(2d) 396. ; 


{a] Character and extent of testa- 
tor’s property.—(1) While the char- 
acter and extent of a testator’s prop- 
erty have been held not evidence of 
undue influence (In re Wiltsey’s Will, 
98 N.W. 294, 122 Iowa 423), (2) the 
value of the testator’s estate has been 
held a material subject of inquiry on 
the issue of undue influence (In re 
Sperry’s Will, 247 N.Y.S. 202, 1388 
Mise. 549 [holding that, while the 
failure of a testator of limited means 
to make testamentary provision for 
others than members of his imme- 
diate family and dependents would, of 
itself, have no tendency to indicate 
undue influence by them in inducing 
the execution of the will, it is conceiv- 
able that a like failure by a testator 
possessing great wealth might be a 
circumstance of more or less weight 
on such an issue]; Matter of Wood- 
ward, 60 N.H. 233, 167 N.Y. 28), (3) 
although the materiality of the evi- 


The range of inquiry in regard to mis- 
take is much more limited, it being held in some cas- 
es that parol evidence is not admissible to establish 
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mistake.?* 


relevant matters 


dence is limited to the testator’s sit- 
uation at the time of execution of the 
disputed document and a reasonable 
period anterior thereto (In re Sperry’s 
Will, supra). 


[b] Knowledge of will or contents. 
—(1) While it has been held proper 
to admit testimony of husband of tes- 
tatrix, contesting the will, that he 
did not know of the existence of the 
will (Lewis v. Martin, 98 So. 635, 210 
Ala. 401), (2) it has been held that the 
testimony of a child of the testatrix 
that he did not know of the existence 
of the will is not admissible on an 
issue of undue influence alleged to 
have been exerted by the husband of 
the testatrix (Jennings v. Jennings, 
(Tex.Civ.App.) 212 S.W. 772 [stating 
that it is not an uncommon thing for 
parents to execute their wills with- 
out taking their children into their 
confidence]). (8) So, too, evidence 
that a witness or legatee knew (Sulli- 
van v. Brabazon, 162 N.H. 312, 264 
Mass. 276) (4) or did not know (Gil- 
bert v. Gilbert, 22 Ala. 529, 58 Am.D. 
268) of the existence of the will, or 
(5) of its contents (Ormsby v. Webb, 
10 SiCu 478134 Ul Sie47533 Lebdiss05' 
Layman v. Conroy, 60 Md. 286; Beyer 
v. Schlenker, 131 S.W. 465, 150 Mo. 


App. 671), has been held inadmissi- 
ble. 
[e] False representations as to 


contents of existing will—It has 
been held a proper element for con- 
sideration on the question of undue 
influence that the testator was in- 
duced to execute a new will by false 
representations as to the contents of 
an existing will. Moore’s Ex’rs v. 
Blauvelt, 15 N.J.Eq. 367. 


[d] Evidence of fraud on issue of 
undue influence.—Hvidence that one 
of legatees, directed to make bank 
deposit for thé testator, had made 
such deposit in account kept by the 
testator jointly with the principal 
legatee rather than where directed, 
was not admissible on the issue of 
undue influence, where such fraud was 
not known to the testator and could 
not have affected the will. Malone 
v. Malone, 129 A. 10, 148 Md. 200. 


{e] History of testatrix’ family.— 
In a will contest on the ground of un- 
due influence, it was error to allow 
the history of the testatrix’ family 
to be given in evidence, for the pur- 
pose of exciting the sympathy or prej- 
udice of the jury. In re Sweeney’s 
Will, 166 N.Y.S. 193, 178 App.Div. 780 
[aff 119. N.H. 1081, 222 N.Y. 658]. 


23. Ala.—Bunyard vy. McElroy, 21 
Ala, 311. 


Cal.—Mitchell v. Donohue, 34 P. 614, 
100°" Cal 202; 39) Am :SUR. 2795) Invre 
Horton’s Estate, 17 P.(2d) 184, 128 
Cal.App. 249. 


D.C.—Pillow v. Shields, 46 App.D. 
C. 487. 

Tll.— Huffman _ vy. 
289, 245 Ill. 440. 


Ky.—Gernert v. Straeffer’s Ex’r, 172 
S.W. 1044, 162 Ky. 605. 


Md.—Michael v. Smith, 91 A. 762, 
124 Md. 116. 


Mass.—Old Colony Trust Co. v. Di 
Cola, 123 N.H. 454, 233 Mass. 119; 


Graves, 92 N.E. 
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that a mistake was made in the will,?* although it has 
been held that parol evidence is admissible to prove 
that the testator executed the instrument through 
Facts or circumstances relevant to the is- 
sue of undue influence are admissible, although they 
occur after the death of the testator,?® although ir- 


should be exeluded.?7 


Batchelder y. Batchelder, 29 N.E. 61, 
139 Mass. 1. 


Mich.—In re Loree’s Estate, 122 N. 
W. 623, 158 Mich. 372. : 


Mo.—Ketchum y. Stearns, 
396 [aff 8 Mo.App, 66]. 


Okl.—Welch v. Barnett, 125 P. 472, 
34 Okl. 166. 


R.I.—Andrews v. Rhode _ Island 
Be Trust: Co. 1T6sA. 1935 449R8 


Vt.—In re Everett’s Will, 166 A. 
827, 105 Vt. 291. 

[a] There is no fixed rule (1) as 
to what precise point of time is too 
remote, but the matter rests largely 
in the discretion of the court (Huft- 
man v. Graves, 92 N.E. 289, 245 Til. 
440; In re Everett’s Wiil, 166 A. 827, 
105 Vt. 291), (2) and the remoteness 
of the evidence has been held to af- 
fect its weight, rather than its ad- 
missibility (Matter of Higgins’ Es- 
tate, 104 RB. 6, 156 Cal. 257). 


[b] Beginning and continuance of 
domination.—(1) Evidesice showing 
when the proponent’s alleged domina- 
tion of the testator began, and of its 
continuance up to and including the 
time the will and codicil were execut- 
ed has been held relevant and mate- 
rial, even though it may relate to 
facts occurring more than six years 
before the execution of the will. In 
re Loree’s Hstate, 122 N.W. 6238, 158 
Mich. 372. (2) However, evidence 
showing the existence of influence 
eleven years before the execution of 
the will, but not showing its continu- 
ance, has been held too remote. - 
Ketchum v. Stearns, 76 Mo. 396 [aff 
8 Mo.App. 66]. 


24 Bradley v. Rees, 113 Ill. 327, 
55 Am.R. 422; Pocock v. Redinger, 9 
N.E. 473, 108 Ind. 573, 58 Am.R. 71; 
Webb’s Heirs v. Webb, 7 T.B.Mon. 
(Ky.) 626; Iddings v. Iddings, 7 Serge. 
& R. (Pa.) 111, 10 Am.D. 450. See 
also Crouzeilles’ Succession, 31 So. 
64, 106 La. 442 (where parol evidence 
was admitted to show the existence 
of a mistake easily to be made, under 
the rule of “idem sonans’’); In re 
Shumway’s Will, 246 N.Y.S. 178, 138 
Misc. 429 (holding an instrument re- 
citing the contestant’s acceptance of 
conveyance from the testator’s wife 
in satisfaction of claims against the 
wife’s estate admissible in will con- 
test on ground of the testator’s mis- 
‘take in stating reasons for excluding 
the contestant); Mordecai v. Boylan, 
59 N.C. 3865 (holding parol evidence 
admissible, in the question of fact, as 
to the mistake of having disinherited 
a grandson, to show the relations be- 
tween the parties at the time). 


25. Hearn v. Ross, 4 Del. 46. 


26. Homewood vy. O’Neill, 158 A. 
233, 114 Conn. 247. 


[a] Rule applied.—Evidence of ac- 
tivities of beneficiary under will in 
executing power of attorney given 
her by the testatrix was relevant to 
the issues of undue influence, al- 
though occurring after the testatrix’ 
death. Homewood y. O’Neill, 158 A. 
233, 114 Conn. 247. 


27. [a] Evidence held inadmissi- 
ble.-—(1) That after the testatrix’s 


76 Mo. 


Kor later cases, developments and changes in the law see Annotations, same title and section number, 
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Indirect evidence. 


missible.?° 


death the executrix would not permit 
witness to see the testatrix’s hus- 
band. Chedel v. Mooney, 123 S.E. 300, 
158 Ga. 297. (2) Beneficiary’s state- 
ment, after funeral, that there really 
was not much to settle, that their 
father had given everything to her. 
Moriarity v. Palmer, 121 N.E. 219, 
286 Ill. 96. (3) That person charged 
with having unduly influenced the tes- 
tator, at the time of making inven- 
tory of estate for special adminis- 
trators, attempted to have the es- 
tate appraised much lower than 
there was evidence tending to war- 
rant. Fisher vy. Ford, 121 N.E. 529, 
231 Mass. 472. 


{b] Matters held irrelevant.—(1) 
The fact that caveators were jovial 
and told jokes at and before the tes- 
tator’s funeral. Jameson y. Hall, 37 
Md. 221. (2) Principal legatee’s dis- 
satisfaction with the will. Roberts 
v. Trawick, 22 Ala. 490. (3) Propo- 
nent’s dissatisfaction with a former 
will. Leslie v. Sims, 39 Ala. 161; Ry- 
man v. Crawford, 86 Ind. 262. (4) 
As to’ what persons were present at 
probate of testatrix’s will before 
register of wills. Mecutchen v. 
Gigous, 1382 A. 425, 150 Md. 79. (5) 
Letter of testatrix’ son, wherein son 
disclosed escape from war draft on 
obvious misstatement of fact. Palm- 
er v. Strohecker, 60 App.D.C. 312, 53 
F.(2d) 924. 


28. Moran v. Moran, 160 A. 619, 52 
Ror 291. 


29. See supra § 445. 


30. Ark.—Jenkins  v. 
Ark. 306. 


Cal.—In re Soberanes’ Estate, 189 
P. 1038, 182 Cal. 525; In re Arnold’s 
Estate,.82,P. 252, 147 Cal. 533. In re 
Maescher’s Estate, 248 P. 537, 78 Cal. 
App. 188; In re Gallo’s Estate, 214 P. 
496, 61 Cal.App. 168. 


Colo.—Lehman y. Lindenmeyer, 109 
P. 956, 48 Colo. 305. 


D.C.—Olmstead v. Webb, 
PICs S87 


Fla.—Gardiner v. Goertner, 149 So. 
186 [cit Cyc]; Hamilton vy. Morgan, 
112 So.-80, 93 Pla. 311. 


Iowa.—Kerkhoff v. Monkemeier, 
175 N.W. 762, 188 Iowa 103; Lingle 
v. Lingle, 96 N.W. 708, 121 Iowa 133. 


Ky.—Duval v. Duval, 60 S.W.(2d) 
$51,-249 Ky. 1 


Md.—Mecutchen v. Gigous, 132 A. 
425, 150 Md. 79; Griffith v. Benzinger, 
125, A. 512, 144 Md. 575; Hutchins v. 
Hutchins, 109 A. 121, 135 Md. 401. 


Mass.—Lewis v. Mason, 109 Mass. 
169. 


Mich.—In re Rosa’s Estate, 178 N. 
W. 23, 210 Mich. 628; Cooper v. Har- 


Tobin, 31 


5 App. 


The admission of indirect tes- 
timony of undue influence has been held to rest large- 
ly in the discretion of the trial court.?8 


[§ 458] (2) Evidence of Particular Matters*— 
(a) Physical and Mental Condition of Testator. As 
the strength or weakness of mind of the testator and 
his susceptibility to influence are important in de- 
termining whether undue influence was exerted,?® 
the physical and mental condition of the testator, to- 
gether with his age, is, under an issue of undue influ- 
ence, a proper subject for consideration by the jury, 
and evidence tending to show such condition is ad- 
For example, evidence of the testator’s 
intoxication at the time of making the will,*? the im- 
pairment of his mind by excessive use of alcohol,*? 
his use of drugs,*° his oddities,** that he attempted 
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sible. 


influenced, *? 


him.#5 


low, 128 N.W. 259, 168 Mich. 210. 


Minn.—In re Sperl’s Estate, 103 N. 
W. 502, 94 Minn. 421, 10 Prob.Rep. 
Ann, 525. 


Miss.—Isom v. Canedy, 88 So. 485, 
128 Miss. 64. 


Mo.—Myers v. OU Ser, 11 S.W. 974, 
98 Mo. 433. 


N.H.—Pattee v. Whitcomb, 56 A. 
459, 72 N.H. 249, 9 Prob.Rep.Ann. 
Let Patten v. Cilley, 42 A. 47, 67 N. 


au. 


N.C.—In re Stephens’ Will, 126 S.E. 
738, 189 N.C. 267; In re Hinton’s Will, 
104 S.E. 341, 180 N.C. 206; McDonald 
v. McLendon, 91 S.E. 1017, 173 N.C. 
172, Ann.Cas.1918A 1063. 


Ohio.—Board of Education of Pick- 
away Tp. Rural School Dist. v. Phil- 
lips, 134 N.E. 646, 103 Ohio St. 622. 


Pa.—In re Koons’ Bstate, 143 A. 
125, 293 Pa. 465; Robinson v. Rob- 
inson, 53 A. 253, 203 Pa. 400, 8 Prob. 
Rep.Ann. ants ‘Perret v. Perret, 39 
A. 38, 184 Pa. 131, 3 Prob.Rep.Ann. 
643. 


S.D.—Johnson y. Shaver, 172 N.W. 
676, 41 S.D. 585; Ekern v. Erickson, 
157 N.W. 1062, 37 S.D. 300. 


Tex.—Buchanan y. Davis, (Commn. 
App.) 12 S.W.(2d) 978 [aff (Civ.App.) 
300 S.W. 985, reh den (Commn.App.) 
15 S.W.(2d) 562]. 


[a] Rebuttal.—After the contest- 
ant has introduced evidence to show 
the testatrix’s weakness of mind and 
body, it is proper to receive in rebut- 
tal evidence of the proponent, regard- 
ing the testatrix’s health and activity 
during the last years of her life. 
Denny v. Pinney’s Heirs, 12 A. 108, 
60 Vt. 524. 


Admissibility of testator’s declara- 
tions to prove mental condition see 
infra § 459. 


31. In re Cunningham’s Estate, 52 


Cal. 465; Craycroft v. Crawford, 
(Tex.Commn.App.) 285 S.W. 275 [rev 
(Civ. App.) 275 S.W. 124, reh den 
(Commn.App.) 287 S.W. 244]. 

32. Duval v. Duval, 60 S.W.(2d) 
351, 249 Ky. 186. 

383. Beadle v. McCrabb, (Tex.Civ. 


App.) 199 S.W. 355 [error refused]. 


34. Tarr) vy. sCucker, al 2)IN.B., 25%, 
272 Mass. 150. 


35. In re Buckman, 24 A. 252, 64 
Vt. 313,'33 Am.S.R. 930; Bellows v. 
Sowles, 7 A. 542, 59 Vt. 68. See Shep- 
ard v. Shepard, 126 N.W. 640, 161 
Mich. 441 (holding that such evidence 
in connection with other facts tend- 
ing in the same direction may be ad- 
missible upon the question of undue 
influence). 
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to devise property not his own,?® his advanced age,’® 
his will power,** his monthly bank balances,’?* and 
his unhappy married life,?® have been held admis-~ 
Hyidence of total mental incapacity,*? what 
medicines the testator had been taking, where no 
claim is made that such medicines affected his free 
will,** his character in the community as one easily 
and disparity in ages between husband 
and wife,** have been held inadmissible. 


[§ 459] (b) Declarations of Testator.*+ 
rations of the testator, made at the time of the exe- 
eution of the will, or so near thereto as to be part 
of the res geste, are admissible in evidence to show 
that a mistake was or was not made, or that fraud 
or undue influence was or was not exerted upon 
Declarations made either before or after the 


Decla- 


S6. In re Nelson’s Estate, (Cal. 
App.) 25 P.(2a). 871); Duval v. Duval} 
60 S.W.(2d) 351, 249 Ky. 186; Mc- 
Donald vy. McLendon, ots Sate: 1017, Dis 
N.C. 172, Ann.Cas.1918A 1063. 


37. Houston v. Grigsby, 116 So: 
686, 217 Ala. 506; Moore v. Spier, 80 
Ala. 129. 


[a] Reason for rule.—This is in 


the nature of a collective fact. Moore 
v. Spier, 80 Ala. 129. 
38. Whitney v. Murrie, (Tex.Civ. 


App.) 264 S.W. 270 


39. In re Tavinnese Estate, 119 
P7915, 161 Cal> 536; 


40. In re Stone’s Hstate, 164 P. 
643, 174 Cal. 778; Stirling v. Stirling, 
21 A. 273, 64 Md. 138; In re Stephens’ 
Will, 126 S.B. 738, 189 N.C. 267. But 
see In re Glass’ Estate, 103 N.W. 1013, 
127 Iowa 646 (wherein incapacity and 
undue influence were both alleged, 
bie) such evidence was held admissi- 

e). 


[a] Reason for rule.—Undue influ- 
ence presupposes Seria t ca- 
pacity. See supra § 433. 


41. Vivian’s Appeal, 
Conn. 257. 


42. Moore v. Spier, 80 Ala. 129. 


43. In re Bradford’s Will, 110 S. 
E. 586, 183 N.C. 4. 


44. Presumptive effect given dec- 
larations of testator see supra § 455. 


Weight given testator’s declarations 
See infra § 473. 


45. U.S.—Smith v. Fenner, 
Cas.No. 13,046, 1 Gall. 170. 


ee me ee Vv. Trawick, 213° Ala, 


Cal.—In re Arnold’s Estate, 82 P. 
252, 147 Cal. 583. See In re Gleason’s 
Hstate, 130 P. 872, 164 Cal. 756 (dic- 
tum). 
ie Map syon v. Shields, 46 App.D.C. 

Iowa.—Lorieux y. Keller, 
196, 68 Am.D. 696. 


Mich.—In re Hartlerode’s Will, 148 
N.W. 774, 183 Mich. 51. 


Miss.—Sanders vy. Sanders, 
261, 126 Miss. 610. 


Mo.—Thomas vy. Thomas, 186 S.W. 
993; Pratte v. Coffman, 33 Mo. 71. 


Woe wea ies v. Conway, 45 N.B. 


[a] Son drunkard.—A declaration 
by the testator, made at the time of 
the execution of his will, that his son 
was a drunkard and that the will was 
made for fear he would dissipate the 
property was admissible. Thomas vy. 
Thomas, (Mo.) 186 S.W. 993. 


50 A. 797, 74 


23 F. 


5 Iowa 


89 So. 


*By HAROLD J. GILBERT (§§ 458-477). 


768 [68 C.J.] 


execution of the will, but not part of the res geste, 
are mere hearsay and are not admissible as direct 


46. U.S.—Throckmorton v. Holt, 
21 S.Ct. 474, 180 U.S. 552, 45 L.Ed. 663 
[rev 12 App.D.C. 552]. 


Ala.—Winston v. Elliott, 53 So. 750, 
169 Ala. 416; Coghill v. Kennedy, 24 
So. 459, 119 Ala. 641. 


Ark.—Kennedy v. Quinn, 266 S.W. 
462, 166 Ark. 509; Milton v. Jeffers, 
243 S.W. 60, 154 Ark. 516; Mason v. 
Bowen, 183 S.W. 973, 122 Ark. 407. 


Cal.—In re Bryson’s Estate, 217 P. 
525, 191 Cal. 521; In re Anderson’s 
Estate, 198 PP. 407, 1852 Cal. 700;~In 
re Jones’ Estate, 135 P. 293, 166 Cal. 


778; In re Jones’ Estate, 135 P, 288, 
166 Cal. 108; In re Ricks’ Estate, 117 


P. 539, 160 Cal. 467; In re Donovan’s 
Eistatesés a L081, 140) Cal. 3890). *in 
re Gregory’s Estate, 65 P. 315, 133 Cal. 
131; Calkins’ Estate v. Calkins, 44 
Paoign dba Cal, 296;; In- re-Casassa’s 
Estate, 276 P. 366, 98 Cal.App. 97; 
In re Maescher’s Estate, 248 P. 5387, 
78 Cal.App. 189; In re Higley’s Es- 
tate, 222 P. 626, 64 Cal.App. 664. 


Conn.—Vivian’s Appeal, 50 A. 797, 
74 Conn. 257; Comstock v. Hadlyme 
Wecelesiastical Soc., 8 Conn. 254, 
Am.D. 100. 


D.C.—Pillow v. Shields, 46 App.D.C. 
487; Towson v. Moore, 11 App.D.C. 
Sate LOS. CL Soe Us, -U.9.0 La c43 
EBid: -597]. 


Ga.—Pennington v. Perry, 118 S.E. 
710, 156 Ga. 108; Underwood v. Thur- 
man, 36 S.H. 788, 111 Ga. 325; Mal- 
lery v. Young, 22 S.BH. 142, 94 Ga. 804. 


Idaho.—Gwin v. Gwin, 48 P. 295, 5 
Idaho 271. 


Ill—Miles v. Long, 174 N.E. 836, 
342 Ill. 589; Prinz v. Schmidt, 166 N. 
BE. 209, 334 Ill. 576; Munz v. Bort, 138 
N.E. 644, 307 Ill. 412; Kellan v. Kel- 
lan, 101 N.E. 614, 258 Ill. 256; Doyle 
v. Doyle, 100 N.E. 950, 257 Ill. 229; 
Beemer v. Beemer, 100 N.E. 135, 256 
Pies Norton, 'v. ¢Clark, 07 .N.B: 
1079, 253 Ill. 557; Crumbaugh -v. Owen, 
87 N.H, 312, 238 Ill. 497. 


Ind.—Crane v. Hensler, 146 N.E. 
577, 148 N.E. 409, 196 Ind. 341; Emry 
v. Beaver, 137 N.H. 55, 192 Ind. 471; 
Robbins v. Fugit, 126 N.H. 321, 189 
Ind. 165; Westfall v. Wait, 73 N.E. 
1089, 165 Ind. 358, 6 Ann.Cas. 788; 
Goodbar v. Lidikey, 35 N.E. 691, 136 
Ind. 1, 43 Am.S.R. 296; Vanvalken- 
berg v. Vanvalkenberg, 90 Ind. 433; 
Hayes v. West, 37 Ind. 21. 


Iowa.—In re Diver’s Estate, 240 N. 
W. 622, 214 Iowa 497; In re Crissick’s 
Will, 156 N.W. 415, 174 Iowa 397; 
Zinkula v. Zinkula, 154 N.W. 158, 171 
Iowa 287; In re Wiltsey’s Will, 98 N. 
W. 294, 122 Iowa 423; In re Town- 
send’s Estate, 97 N.W. 1108, 122 Iowa 
246. 


Ky.—Wall v. Dimmitt, 72 S.W. 300, 
114 Ky. 928, 24 Ky.L. 1749. 


Md.—Dudderar y. Dudderar, 82 A. 
453, 116 Md. 605. 


Mass.—Davis v. Davis, 
590. 


Mich.—Trombley v. King, 231 N.W. 
79, 251 Mich. 117; In re Kirschbaum’s 
Estate, 218 N.W. 660, 242 Mich. 291; 
In re Lapham’s Estate, 215 N.W. 35, 
240 Mich. 7; In re Schulte’s Estate, 
DAtmeEN Valo G mous iCh waar in wre 
Allen’s Estate, 203 N.W. 479, 230 
Mich. 584; In re Morris’ Estate, 200 
N.W. 1385, 228 Mich. 555; Hamler v. 
Shiawassee Circuit Judge, 198 N.W. 
964, 227 Mich. 235; In re Fay’s Estate, 


123 Mass. 
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ence.*® 


164 N.W. 523, 197 Mich. 675; Provin 
v. Provin, 125 N.W. 748, 161 Mich. 28; 
Wood v. Zibble, 92 N.W. 348, 131 Mich. 
655. 

Minn.—In re Olson’s Estate, 180 N. 
W. 1009, 181 N.W. 569, 148 Minn. 1225 
Storer v. Zimmerman, 8 N.W. 827, 28 
Minn. 9 


Miss.—Sanders v. Sanders, 
261, 126 Miss. 610. 


Mo.—Munday v. Knox, 9 S.W.(2d) 
960, 321 Mo. 168 [cit Cyc]; Schier- 


89 So. 


baum v. Schemme, 57 S.W. 526, 157 
Mo. 1, 80 Am.S.R. 604; Gordon v. 
Burris, 43 S.W. 642, 141 Mo. 602; 


Doherty v. Gilmore, 37 S.W. 1127, 136 


Mo. 414; McFadin v. Catron, 25 S.W. 
506, 120 Mo. 252; Bush v. Bush, 87 
Mo. 480; Minturn vy. Conception Ab- 


bey, (App.) 61 S.W.(2d) 352; Padgett 
v. Pence, (App.) 178 S.W. 205. 


Neb.—In re Johnson’s Hstate, 161 
N.W. 429, 100 Neb. 791; In re Clap- 
ham’s Hstate, 103 N.W. 61, 73 Neb. 
492; Davidson v. Davidson, (1901) 
96 N.W. 409, 2 Neb. (Unoff.) 90. 


N.J.—In re Tobin’s Hstate, 163 A. 
128, 111 N.J.Eq. 592; Middleditch v. 
Williams, 17 A. 826, 45 N.J.Eq. 726, 
4 L.R.A. 738; Pemberton’s Will, 4 A. 
770, 40 N.J.Eq. 520 [aff 7 A. 642, 41 N. 
J.Eq. 349]; Rusling v. Rusling, 36 N. 
J.Eq. 603; Kitchell v. Beach, 35 N.J. 
Eq. 446. 


N.Y.—Smith v. Keller, 98 N.H. 214, 
205 N.Y. 39; Marx v. McGlynn, 88 N. 
Y. 357; Waterman v. Whitney, 11 N.Y. 
157, 62 Am.D. 71; Lesster v. Lesster, 
165 N.Y.S. 592, 178 App.Div. 438; Mat- 
ter of Palmateer, 28 N.Y.S. 1062, 78 
Hun 43; In re Steinan’s Estate, 229 N. 
Y.S. 919, 132 Misc. 178; In re Her- 
mann’s Will, 150 N.Y.S. 118, 87 Misc. 
476, 12 Mills Surr. 468; Matter of 
Metcalf’s Will, 38 N.Y.S. 1131, 16 Misc. 
180, 1- Gibb.Surr. 571; Jackson v. 
Kniffen, 2 Johns. 31, 3 Am.D. 390; La 
Bau v. Vanderbilt, 3 Redf.Surr. 384. 


Pa.—Murray’s Hst., 11 Pa.Co. 263. 


R.I.—Moran v. Moran, 160 A. 619, 
52 R.1.-291, 


S.C.—Kaufman v. Caughman, 27 S. 
E. 16, 49 S.C. 159, 61 Am.S.R. 808. 


Tenn.—Hobson v. Moorman, 90 S.W. 
152, 115 Tenn: 73) 3: UusRUASNIS?) 749, 
5 Ann.Cas. 601 and note; Earp v. 
Edgington, 64 S.W. 40, 107 Tenn. 23; 
Haire v. Smith, 5’ Tenn.Civ.App. 304. 


Tex.—Scott v. Townsend, 166 S.W. 
1138, 106 Tex. 322 [rev (Civ.App.) 159 
S.W. 342]; Magee v. Magee, (Civ. 
App.) 272 S.W. 252; Massey v. Allen, 
(Civ.App.) 222 S.W. 682; Jennings v. 
Jennings, (Civ.App.) 212 S.W. 772; 
pene v. Schneider, (Civ.App- 96 S. 

~ 59: 


Vt.—Richardson y. Richardson, 85 
Vt. 238; Robinson v. Hutchinson, 26 
Vt. 38, 60 Am.D. 298. 


Va.—Core v. Core’s Adm’rs, 124 S.E. 
453; 39) Viaduoke 


W.Va.—Couch v. Eastham, 27 W.Va. 
796, 55 Am.R. 346. 


Wis.—In re Duncan’s Will, 141 N.W. 
1002, 154 Wis. 39; Mueller v. Pew, 
106 N.W. 840, 127 Wis. 288; Bryant v. 
Pierce, 70 N.W. 297, 95 Wis. 331. 


But see Howell v. Borden, 14 N.C. 
442 (holding that declarations of the 
supposed testator, made after the 
execution of the will, were admissible 
to prove that it was obtained by fraud, 
notwithstanding a statute to prevent 


1 See 


[§ 459 


evidence of the exercise of fraud or undue influ- 
They may be received in evidence, however, 


frauds in the revocation of wills). 


[a] Reason for rule.—“A testator 
cannot, after the execution of his will, 
impeach its validity by any state- 
ments of facts therewith, any more 
than can the maker of any other in- 
strument thus impeach its validity.” 
Calkins’ Estate v. Calkins, 44 P. 577, 
579, 112 Cal.) 296. ’ 


[b] Discussion of rule.—‘‘There is 
no good reason why such deciarations 
should not come within the rule 
against hearsay evidence; while, on 
the other hand, there are substantial 
reasons why they should. They are 
not declarations against interest, for 
at the time made the testator has 
no interest either one way or the oth- 
er; or has the absolute power to re- 
voke his will at any time while living. 
They are not accompanied with the 
sanctity of an oath, and may have 
been made by the testator to mislead, 
instead of to state the truth, and the 
recollection of the witness or wit- 
nesses to whom made may be faulty, 
especially after the lapse of consid- 
erable time, and there is the induce- 
ment on their part to fabricate, for, 
since the mouth of the declarant, the 
testator, has been closed by death, 
they run no risk of contradiction by 
him on the witness stand; and, fur- 
thermore, where the issue is undue 
influence, as here, the beneficiaries 
under the alleged will charged to have 
exercised such undue influence are 
incompetent as witnesses under our 
statute; they must sit and hear wit- 
nesses testify to unsworn statements 
of the testator to the effect that they 
forced their will on him; they cannot 
go upon the witness stand and contra- 
dict such testimony.” Sanders v. 


sender, 89 So. 261, 263, 126° Mass. 
[ec] Oral and written declarations, 


such as other wills, are not admissible 
on the issue of undue influence. Dit- 
ton v. Hart, 93 N.E. 961, 175 Ind. 181. 


{d] Beclarations made several 
days after the execution of the will 
are not admissible as part of the res 
geste to show fraud. Runkle v. 
Gates, 11 Ind. 95. 


[e] Expression of opinion.—State- 
ments of the testator, although made 
only a few minutes after executing 
his will, that he ‘had to do it right,” 
and, if he had not, it would be ex- 
tremely uncomfortable at home, be- 
ing the mere expression of his opinion 
regarding a past occurrence, are not 
part of the res geste. In re Glea- 
son’s Estate, 130 P. 872, 164 Cal. 756. 


{f] Fraudulent spiritnalistic com- 
munications.—Evidence of declara- 
tions of the testator are inadmissible 
to establish that his will was the re- 
sult of alleged fraudulent spiritual- 
istic communications. Crumbaugh v. 
Owen, 87 N.E. 312, 288 Ill. 497. 


[g] Particular statements held in- 
admissible.—(1) That he went to 
live with the contestee to collect a 
debt. Mason v. Bowen, 183 S.W. 973, 
122 Ark. 407. (2) That he intended 
to make a different disposition of his 
property. Jones v. Beasley, 131 N.E. 
225, 191 Ind. 209. (8) To the effect 
that the testator had promised to 
make good a loan of witness’ money 
which had been lost. Ridgely v. 
Brand, 138 S.W. 269, 144 Ky. 433. (4) 
That wife “had been after him to 
make a will.” Scott v. Townsend, 
166 S.W. 1138, 106 Tex. 322 [rev (Civ. 
App.) 159 S.W. 342]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to show the state and condition of the testator’s 
Thus they may be admitted to prove or dis- 
prove his weakness of mind and consequent suscep- 
tibility to undue influence,’ or his feelings and at- 
titude toward, and relations with, persons mentioned 


mind.*? 


47. Cal.—lIn re Anderson’s Estate, 
198 P.. 407, 185,Cal. 700; In re Car- 
son’s Estate, 194 P. 5, 184 Cal. 437, 7 
A.L.R. 239; In re Kilborn’s Estate, 120 
P. 762, 162 Cal. 4; In re Rick’s Estate, 
iT ioe oso.  1OOUY Cale 46750 (ine sire 
Maescher’s Hstate, 248 P. 537, 78 Cal. 
App. 189; In re Higley’s Hstate, 222 
P. 626, 64 Cal.App. 664. 


Ga.—HEzell v. Mobley, 129 S.E. 532, 
160 Ga. 872. 


Ill.—Norton v. Clark, 97 N.E. 1079, 
2o3sRls OFT 


Ind.—Davis v. Babb, 125 N.E. 408, 
£90 Ind) £73: 


Iowa.—In re Champion’s Estate, 180 
N.W 174, 190 Iowa 451; In re Cris- 
sick’s Will, 156 N.W. 415, 174 Iowa 
397. 


Kan.—Colvin v. Colvin, 280 P. 763, 
128 Kan. 691. 


Ky.—wWilson v. Taylor, 180 S.W. 45, 
167 Ky. 162: Gillispie’s Ex’r v. Gil- 
lispie, 128 S.W. 1078. 


Md.—Grifith v. Benzinger, 125 A. 
512, 144 Md. 575; Dudderar v. Dud- 
derar, 82 A. 453, 116 Md. 605. 


Mass.—Bodfish vy. Cross, 126 
655, 235 Mass. 428. 


Mich.—Trombley v. King, 231 N.W. 
79, 251 Mich. 117; In re Kirschbaum’s 
Estate, 218 N.W. 660, 242 Mich. 291; 
In re Lapham’s Estate, 215 N.W. 35, 
240 Mich. 7; In re Schulte’s Estate, 
Zot ON. W.:-.56;) 2876 Mich.) 1475) In) re 
Allen’s Estate, 203 N.W. 479, 230 Mich. 
584; In re Morris’ Estate, 200 N.W. 
135, 228 Mich. 555; Provin v. Provin, 
125 N.W. 743, 161 Mich. 28. 


Mo.—Munday v. Knox, 9 S.W.(2d) 
960, 321 Mo. 168 [cit Cyc]; Gott v. 
Dennis, 246 S.W. 218, 296 Mo. 66; 
Thompson v. Ish, 12 S.W. 510, 99 Mo. 
160, 17 Am.S.R. 552. 


’ Neb.—In re Johnson’s Estate, 161 
N.W. 429, 100 Neb. 791. 


N.J.—In re Tobin’s Estate, 163 A. 
#28, 111 N.J.Eg. 592. 


Nia. re Putnanirs Will, 177, N. 
BE. 399, 247 N.Y. 140, 79 A.L.R. 1423; 
Smith v. Keller, 98 N.E. 214, 205 N.Y. 
39; In re Herrmann’s Will, 150 N.Y.S. 
118, 87 Mise. 476, 12 Mills Surr. 468. 


N.C.—In re Craven’s Will, 86 S.E. 
587, 169 N.C. 561. 


Tenn.—Haire vy. Smith, 5 Tenn.Civ. 
A. 304. 


Tex.—Scott v. Townsend, 166 S.W. 
1138, 106 Tex. 322 [rev (Civ.App.) 159 
S.W.. 342]; Buchanan v. Davis, 
(Commn.App.) 12 S.W.(2d) 978 [aff 
(Civ.App.) 300 S.W. 985, reh den 
(Commn.App.) 15 S.W.(2d) 562]; 
Reinhardt v. Nehring, (Civ.App.) 283 
S.W. 347 [rev on other grounds 
(Commn.App.) 291 S.W. 873]; Stubbs 
v. Marshall, 117 S.W. 1030, 54 Tex. 
Civ.App. 526. 


Utah.—In re Miller’s Hstate, 102 P. 
996, 36 Utah 228. 


Vt.—In re Everett’s Will; 
Sa a hom Vitsco Le. 


See Moran v. Moran, 160 A. 619, 52 
R.I. 291 (under a ruling which became 
the law of the case that all statements 
made by the testator which related to 
his will whenever made would be ad- 
mitted). 


[a] Particular statements held ad- 
misgible.—(1) That husband “is nag- 


N.E. 


166 A. 


WILLS 


ging me to death trying to make me 
sign this old joint will, but I will nev- 


er do it.” Buchanan v. Davis, (Tex. 
Comm.App.), 12 S.W.(2d) 978 [aft 
(Civ.App.) 300 S.W. 985, reh ‘den 


(Commn.App.) 15 S.W.(2d) 562]. (2) 
That testatrix believed her marriage 
to be legal. In re Corson’s Hstate, 194 
Be 6. W844 alas (essa. 2a oer Co.) 
That the testator always’ suffered 
from nervous attacks after a scene 
with his wife. In re Miller’s Estate, 
102-P. 996, 36 Utah. 228. (4) That 
the will was made in view of rent-free 
occupation of the farm by the son. 
Coldwell v. Coldwell, (Mo.) 228 S.W. 
95 (in a will contest suit, where one 
question presented was that the will 
was procured by false representa- 
tions, that a son, whom the will prac- 
tically disinherited, had not paid any 
rent for a farm which he had occupied 
for more than a quarter of a century). 
(5) “That she [testatrix] was afraid 
of him” [beneficiary]. Davis v. Bubb, 
125. N.E. 403, 190 Ind. 173. 


48. Cal.—In re Snowball’s Estate, 
LOW PsbS, pt, Cal oO. 


D.C.—Towson v. Moore, 11 App.D.C. 
37% faf& 19) °S:Ches32.7 173, WS. 917). .43 
L.Ed. 597]. 


Ga.—Ezell v. Mobley, 129 S.E. 532, 
160 Ga. 872; Mallery v. Young, 22 S. 
HB. 142, 94 Ga. 804; Dennis v. Weekes, 
51 Ga. 24. 


Sey ear as v. Gubbins, 54 Ill.App. 
163. 


Ind.—Westfall v. Wait, 73 N-E. 
1089, 165 Ind. 353, 6 Ann.Cas, 788; 
Todd v. Fenton, 66 Ind. 25. 


Iowa.—In re Townsend’s Estate, 97 
N.W. 1108, 122 Iowa 246. 


Ky.—Lucas v. Cannon, 13 Bush 650. 


Md.—Grifith v. Diffenderffer, 50 
Md. 466. 


Pe bree Vg v. Baldwin, 133 Mass. 
ie 


5 s, 89 So. 
261, 126 Miss. 610. 


N.J.—Middleditch v. Williams, 17 
A. 826, 45 N.J.Eq. 726, 4 L.R.A. 738. 


N.Y.—Marx v. McGlynn, 88 N.Y. 357 
[aff 25 Hun 449 (aff 4 Redf.Surr. 
455)]; Waterman v. Whitney, 11 N.Y. 
157, 62 Am.D. 71. 


S.D.—Johnson v, Shaver, 172 N.W. 
676, 41 S.D. 585. 


Tenn.—Kirkpatrick v. Jenkins’ 
Ex’rs, 33 S.W. 819, 96 Tenn. 85; Haire 
v. Smith, 5 Tenn.Civ.A. 304. 


Utah.—In re Miller’s Estate, 102 
P. 996, 36 Utah 228. 


General admissibility of evidence to 
show testator’s mental condition see 
supra § 458. 


49. Ala.—Schieffelin v. Schieffelin, 
28 “Sons 687, alec. Ada, 4s) Cog hill cvs 
Kennedy, 24 So. 459, 119 Ala. 641; 
Gilbert v. Gilbert, 22 Ala. 529, 58 Am. 
D. 268. 


Cal.—In re Lavinburg’s Estate, 119 
P. 915, 161 Cal. 536; In re Gallo’s Hs- 
tate, 214 P. 496, 61 Cal.App. 163. 


Conn.—Canada’s Appeal, 47 Conn. 
450. 


Ill.— Wunderlich v. Buerger, 122 N. 
BE. 827, 287 Ill. 440; Slingloff v. Bru- 
ner, 51 N.E. 772, 174 Ill. 561. 


Ind.—Davis v. Babb, 125 N.E. 403, 
190 Ind. 178. 
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in or excluded from his will,4® provided it is not in- 
competent as an invasion of the privacy of the mari- 
tal relationship,®® or his intentions as to how he 
should dispose of his property,°! as these matters are 
important in determining whether the dispositions 


Iowa.—Zinkula v. Zinkula, 154 N.W. 
158, 171 Iowa 287; Stephenson v. Ste- 
phenson, 17 N.W. 456, 62 Iowa 163; 
eres v. Keller, 5 Iowa 196, 68 Am. 


Kan.—Mooney v. Olsen, 22 Kan. 69. 


Ky.—Rhea v. Madison, 151 S.W. 667, 
151 Ky. 262; McConnell’s Ex’r v. Mc- 
Connell, 129 S.W. 106, 138 Ky. 783. 


Md.—Lawson v. Ward, 137 A. 479, 
153 Md. 93; Hutchins v. Hutchins, 109 
A. 121, 135 Md. 401. 


tee ae v. Mason, 109 Mass. 
9: 


Mich.—In re Jackson’s Estate, 190 
N.W. 762, 220 Mich. 565; Bush v. De- 
lano, 71 N.W. 628, 113 Mich. 321, 2 
Prob.Rep.Ann. 703; Beaubien v. Ci- 
cotte, 12 Mich. 459. 


Mo.—Clark v. Crandall, 5 S.W.(2d) 
383, 319 Mo. 87; Weber v. Strobel, 139 
S.W. 188, 236 Mo. 649. 


N.Y.—Marx v. McGlynn, 88 N.Y. 
357; Lesster v. Lesster, 165 N.Y.S. 
592, 178 App.Div. 438; In re Green’s 
Will, 20 N.Y.S. 538, 1 Pow.Surr. 52 
Pati 2:2; NoY2S-addel 25675 Benes 2 le 


Tenn.—Kirkpatrick v. Jenkins’ 
Ex’rs, 33 S.W. 819, 96 Tenn. 85. 


Tex.—Sockwell v. Sockwell, (Civ. 
App.) 166 S.W. 1188 
W.Va.—Payne v. Payne, 125 S.E. 


818, 97 W.Va. 627. 


[a] Declarations of testator as to 
what had been told him (1) regarding 
his son have been declared, in one 
case, to be inadmissible in evidence 
for any purpose (Defoe v. Defoe, 46 
S.W. 433, 144 Mo. 458), (2) and in 
another case, to be competent to show 
the effect on his mind, but not as 
proof of the facts stated (Oberdorfer 
Be A rans 67 S.W. 267, 23 Ky.L. 


[b] Testator’s letters held admis- 
sible as manifestations of the state of 
his mind concerning objects of his 
bounty. Kuehn v. Ritter, (Mo.) 233 
S.W. 5; In re Ashley’s Will, 140 A. 
564, 102 N.J.Eq. 346 [aff 143 A. 916, 
108) Nv. Has: 373] Paynewv. Payne, 
125 S.E. 818, 97 W.Va. 627. 


[c] Particular declarations held 
admissible.—(1) As to drunkenness 
and infidelity of the testator’s second 
wife. In re Jackson’s Estate, 190 N. 
W. 762, 120 Mich. 565. (2) That the 
testator expressed doubt as to the le- 
gitimacy of caveatrix. Gordon v. Gil- 
mer, 80 S.E. 1007, 141 Ga. 347. 


Testamentary intent as exprerca 
in former wills see infra § 462. 


50. English v. Ricks, 95 S.W. 189, 
147 Tenn. 73. 


51. Ala.—Howell v. Howell, 98 So. 
630, 210 Ala. 429; Lewis v. Martin, 
98 So. 635, 210 Ala, 401; Bulger v. 
Ross, 12 So. 803, 98 Ala. 267; Roberts 
v. Trawick, 17 Ala. 55, 52 Am.D. 164. 


Cal.—In re Snowball’s Estate, 107 
P. 598, 157 Cal. 301; Calkins’ Estate v. 
Calkins, 44 P. 577, 112 Cal. 296. 


ee een a Appeal, 29 Conn. 


D.C.—Thomas v. Young, 57 App.D. 
C. 282, 22 F.(2d) 588. 


Ga.—Dean v. Littleton, 131 S.E. 507, 
161 Ga. 651; Chedel v. Mooney, 123 
S.B. 300, 158 Ga. 297; Edenfield vy. 
Boyd, 84 S.B. 436, 148 Ga. 95. 
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which he does make are natural and consistent, or 
are the products of fraud or undue influence. 
some cases, where there has been other independent 
evidence of undue influence, declarations of the tes- 
admitted as corroborative evi- 
dence;°? and on the other hand it is held that such 
declarations are admitted only as corroborative evi- 


tator have been 


Iowa.—Liddle v. Salter, 163 N.W. 
447, 180 Iowa 840; In re Goldthorp’s 
Estate, 62 N.W. 845, 94 Iowa 336, 58 
Am.S.R. 400; Dye v. Young, 7 N.W. 
678, 55 Iowa 433. 


Ky.—McFarland v. Ewing, 218 S.W. 
271, 186 Ky. 829; Raison v. Raison, 
146 S.W. 400, 148 Ky. 116. 


Md.—Griffith v. Benzinger, 125 A. 
512, 144 Md. 575; Hutchins v. Hutch- 
Ins LOO TAL Wed 35 Mid.) 4015 - Moore 
v. McDonald, 12 A. 117, 68 Md. 321; 
Griffith v. Diffenderffer, 50 Md. 466. 


Mich.—Hamler v. Shiawassee Cir- 
cuit Judge, 198 N.W. 964, 227 Mich. 
235. See In re Loree’s Hstate, 122 N. 
W. 623, 158 Mich. 372 (holding that 
statements of the testator were com- 
petent evidence). 


Miss.—Moore v. Parks, 84 So. 230, 
122 Miss. 301; Sheehan v. Kearney, 
21 So, 41,582 Miss.'688, 35 L.R.A. 102° 


Mo.—Gott v. Dennis, 246 S.W. 218, 
296 Mo. 66; Canty v. Halpin, 242 S. 
W. 94, 294 Mo. 96; Thompson vy. Ish, 
12 S.W. 510, 99 Mo. 160, 17 Am.S.R. 
552. 

N.J.—Boylan v. Meeker, 15 N.J.Eq. 
310. 


N.Y.—In re Cohen’s Will, 176 N.Y.S. 
689, 106 Misc. 644; Matter of Munger, 
77 N.Y.S. 648, 38 Misc. 268, 3 Mills 
Surr. 145; O’Neil v. Murray, 4 Bradf. 
Surr. 311. But see Matter of Met- 
calf’s Will, 88 N.Y.S. 1131, 16 Misc. 
180, 1 Gibb.Surr. 571 (holding such 
evidence incompetent to prove fraud 
or undue influence). 


Ohio.—Gurley v. 
Ohio Cir.Ct. 199. 

Pa.—Hindman v. Van Dyke, 25 A. 
772,153 Pa. 248; Neel v. Potter, 40 Pa. 
483. 

R.I.—Hollingworth v. Kresge, 137 
A. 908, 48 R.I. 341; Gardner v. Frieze, 
NOTA LIS, 1L6UR. 1. 640° 


S.C.—Kaufman v. Caughman, 27 S. 
BE. 16, 49 S.C. 159, 61 Am.S.R. 808. 


Tex.—Scott v. Townsend, 166 S.W. 


Armentraut, 27 


1138, 106 Tex. 322 [rev (Civ.App.) 
159'S.W. 342]; Rounds v. Coleman, 
(Civ.App.) 214 S.W. 496; Holt v. 
Guerguin, (Civ.App.) 156 S.W. 581 


[rev on other grounds 163 S.W. 10, 
106 Tex. 185, 50 L.R.A.N.S. 1136]; Mc- 
Donald’s Estate v. McDonald, (Civ. 
App.) 150 S.W. 593; In re Burn’s Hs- 
tate, 52 S.W. 98, 21 Tex.Civ.App. 512. 


vVt.—In re Everett’s Will, 166 A. 
827, 105 Vt. 291. 


Va.—Portner v. Portner’s Ex’rs, 112 
S.E. 762, 133 Va. 251. 


W.Va.—Payne v. Payne, 125 S.E. 
818, 97 W.Va. 627; Forney v, Ferrell, 
4 W.Va. 729. 


[a] Particular statements held ad- 
missible.—(1) That testatrix had left 
her attorney five hundred dollars. 
Graham y. Courtright, 161 N.W. 774, 
180 Iowa 394 (where the will provid- 
ed for a five-thousand dollar legacy). 
(2) That the contestant should have 
all of the testator’s property if she 
outlived him. McDonald’s Estate v. 
McDonald, (Tex.Civ.App.) 150 S.W. 
593. (3) Agreement with wife, on her 
deathbed, to die intestate. Raney v. 
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In 


Raney, 112 So. 313, 216 Ala. 30. 


[b] Nuncupative will—lIn  pro- 
ceedings to probate a nuncupative 
will of a deceased soldier, a letter by 
the soldier to his brother, written be- 
fore his nuncupation to the witness, 
reciting that if anything happens to 
their mother that everything should 
go to his brother, was admissible to 
show freedom from unlawful testa- 
mentary influences. In re Miller’s 
Will, 236. N.Y.S. 529, 134 Mise. 671. 
Nuncupative wills in general see su- 
pra §§ 409-426. 


[c] Declarations not relating to 
testamentary intention, but simply 
being statements as to where the tes- 
tator obtained the money with which 
he purchased certain property, are not 
competent as they have absolutely no 
tendency to prove duress. Winston 
v. Elliott, 53 So. 750, 169 Ala. 416. 


[d] Satisfaction with instrument. 
—(1) Declarations of the testator, ap- 
parently free and voluntary, and not 
made under the restraint of another, 
tending to show that the paper pro- 
pounded as his will was prepared in 
accordance with his wishes, and that 
he was satisfied with it, are, when the 
paper has been attacked on the ground 
that its execution was procured by 
undue influence, admissible in evi- 
dence to show that it was his true 
last will and testament. Jones v. Gor- 
gan, 25 S.E. 590, 98 Ga. 552; Jones 
v. McLellan, 76 Me. 49. (2) In some 
jurisdictions his declarations to the 
contrary, for the purpose of invali- 
dating the paper asa will, are not ad- 
missible. In re Anderson’s Estate, 
198 P. 407. 185 Cal. 700; In re Hauf- 
man’s Estate, 49 P. 192, 117 Cal. 288, 
59 Am.S.R. 179; Mariogue v. Herrell, 
13 App.D.C. 455; Jones v. Gorgan, 25 
S.E. 590, 98 Ga. 552; Gwin v. Gwin, 
48 P. 295, 5 Idaho 271. (38) Else- 
where it is held that such evidence is 
competent to show undue influence. 
Parsons v. Parsons, 21 N.W. 570, 24 
N.W. 564, 66 Iowa 454; In re Fowler’s 
Will, 74 S.B. 117, 159 N.C. 203. See 
Shailer v. Bumstead, 99 Mass. 112 
(holding such evidence competent to 
rebut any presumption of the free ex- 
ecution of the will which might arise 
from the fact that it remained unre- 
voked for any considerable time, 
where the issues are fraud, undue 
influence, or that the testatrix was 
ignorant of the provisions of the 
will); Barnett v. Barnett, 124 So. 498, 
155 Miss. 449 (holding a declaration 
“T hope to God it is busted and di- 
vided equal” admissible). 


[e] Statemonts as to existence of 
will. (1) Statements of the testatrix 
that she had never made a will is 
competent to show that the alleged 
will is spurious and had never been 
executed by the testatrix. Houseman 
Ve aVioals, 20) S.B. Lome b 7 iGacn dae. 
Barker v. Barker, 36 N.J.Eq. 259. (2) 
However, such statements are not 
competent to show undue influence on 
the part of the principal beneficiary. 
In re Kaufman’s Estate, 49 P. 192, 
117 Cal. 288, 59 Am.S.R. 179; Barker 
v. Barker, 36 N.J.Eq. 259. But see 
In re Foster’s Hstate, 173 N.Y.S. 398, 
105 Misc. 24 (holding that statements 
by the testatrix to the effect that she 
had not executed a will other than 
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dence, and eannot properly be received where there 
has been no foundation laid with other evidence.*®* 
Thus, where undue influence is shown by other evi- 
dence, the testator’s declarations may be admitted 
in evidence, not to show the existence or exercise 
of such influence, but to show the effect it had on his 
mind.®* When the courts do permit the declaration 


one she made at a time prior to the 
date of the paper in question were 
competent to show undue influence). 


{f] In Illinois (1) it has been held 
that statements of an intention to 
dispose of the property substantially 
in the manner provided in the will are 
admissible. Baker v. Baker, 67 N.E. 
410, 202 Ill. 595; Kaenders v. Mon- 
tague, 54 N.BH. 321, 180 Ill. 300, 5 Prob. 
Rep.Ann. 11; Harp v. Parr, 48 N.E. 
118, 168 Ill. 459. (2) Letters of de- 
ceased showing a rational, business- 
like purpose to make a will in Sub- 
stantially the manner in which the 
one in question was made, renders 
competent the contents of earlier let- 
ters incorporated in the later letter, 
although the former, standing alone, 
are too remote in point of time to be 
competent. Baker v. Baker, supra. 
(3) However, such declarations of a 
testator of an intention to dispose of 
his property in a certain way are ad- 
missible only when they are in har- 
mony with the provisions of the will, 
and are inadmissible when they are 
opposed thereto. Abbott v. Church, 
123 N.E. 306,> 288) TM. 991, (4 JANES: 
975 (letters); Martin v. Beatty, 98 N. 
E. 996, 254 Ill. 615; Waters v. Wa- 
ters, 78 N.E. 1, 222 Ill. 26, 113 Am.S.R. 
859; Compher vy. Browning, 76 N.E. 
678, 219 Ill. 429, 109 Am.S.R. 346. 


52. Mass.—Shailer v. Bumstead, 99 
Mass. 112. 


N.Y.—Taylor Will Case, 10 Abb.Pr. 
N.S. 300. 


Pa.—Robinson v. Robinson, 53 A. 
253, 203 Pa. 400, 8 Prob.Rep.Ann. 217. 


Tenn. — Kirkpatrick Ve Jenkins’ 
Ex’rs, 33 S.W. 819, 96 Tenn. 85. 


Tex.—Stubbs v. Marshall, 117 S.w. 
1030, 54 Tex.Civ.App. 526. 


[a] In West Virginia it has been 
held that declarations of the testa- 
tor may be received for the purpose 
of showing that the testator’s mind 
was in such a condition that undue 
influence might be easily exerted, and 
of laying a foundation for the intro- 
duction of other and more direct tes- 
timony indicating that improper in- 
fluence was in fact exerted. Thomp- 
son v. Updegraff, 3 W.Va. 629. 


53. In re Townsend’s Estate, 105 
N.W. 110, 128 Iowa 621; Walsh v. 
Walsh, 219 N.W. 639, 242 Mich. 685; 
Davidson v. Davidson, 96 N.W. 409, 2 
Neb. (Unoff.) 90; Herster v. Herster, 
16 A. 342, 122 Pa. 239, 9 Am.S.R. 95. 


54. Iowa.—Stephenson y. Stephen- 
son, 17 N.W. 456, 62 Iowa 163. 


Mich.—In re Sparks’ Estate, 164 N. 
W. 267, 198 Mich. 421; Haines v. 
Hayden, 54 N.W. 911, 95 Mich. 332, 35 
Am.S.R. 566. 


Minn.—In re Hess’ Will, 51 N.W. 
614, 48 Minn. 504, 31 Am.S.R. 665. 


N.J.—Rusling v. Rusling, 35 N.J. 
Hq. 120 [aff 36 N.J.Eq. 606]. 


N.Y.—Matter of White’s Will, 5 N. 
Y.S. 295, 1 Silv.Sup. 191, 52 Hun 613 
[aff 24 N.E. 935, 121 N.Y. 406]: In re 
Van Ness’ Will, 139 N.Y.S. 485, 78 
Mise. 592, 9 Mills Surr. 545; La Bau 
v. Vanderbilt, 3 Redf.Surr. 384. 


Tex.—Marshall v. Campbell, (Civ. 
App.) 212 S.W. 723; Campbell v. Bar- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of a testator to be received in evidence, they do so 
with great caution and confine it strictly to the pur- 


pose for which it is admitted.>® 
Part of conversation. 


tion was a legatee.>7 
As to persons exerting influence. 


the testator which show that he was influenced by 
a person other than the one charged with procuring 
the will by undue influence has been held to be inad- 


missible.®8 


Remoteness. 


rera, (Civ.App.) 32 S.W. 724. 


[a] Declaration held admissible.— 
That he had made the will to keep 
down “hell at home.” Powers’ Ex’r 
v. Powers, 78 S.W. 152, 25 Ky.L. 1468. 


55. Inre Everett’s Will, 166 A. 827, 
105 Vt. 291; Robiwson v. Hutchinson, 
26 Vt. 38, 60 Am.D. 298. 


56. Inre Potter’s Will, 55 N.E. 387, 
161 N.Y. 84, 5 Prob.Rep.Ann. 178. 


57. See infra § 464. 


58. In re Everett’s Will, 166 A. 827, 
105 Vt. 291. 


59. Smith v: Keller, 98 N.E. 214, 
205 N.Y. 39. But see Portner v. Port- 
ners: Dxrs, 11 2NS Py Lou, 133 -Vae 251 
(holding the remoteness of time of a 
declaration made by the testator from 
the time of the execution of the will 
would affect the weight of such dec- 
laration, but not its competency as 
evidence of his regard for his sister, 
whom he made beneficiary under the 
will). 


{a] Time held to be too remote.— 
(1) Twenty-five years. Sullivan v. 
Cassidy, 161 N.BE. 540, 118 Ohio St. 
5Q8 [aff 163 N.E. 728, 29 Ohio App. 
. 7]. (2) Twenty-two years. Munz 

Bort, 138 N.E. 644, 307 Ill. 412. (3) 
Twenty. years. In re Sweeney’s Will, 
166 N.Y.S. 193, 178 App.Div. 780 [aff 
119 N.E. 1081, 222 N.Y. 658]. (4) Ten 
years. Smith v. Keller, 98 N.E. 214, 
ZOS ONG. Joo: 

60. Huffman vy. Graves, 
289, 245 Ill. 440. 


61. Pillow v. Shields, 46 App.D.C. 
487; In re Campbell’s Will, 136 N.Y.S. 
1086. 


62. Cross references: 


Presumptive effect, if any, of unnat- 
ural provisions see supra § 454. 


Weight to be given munetiral provi- 
sions see infra § 470 


92 N.E. 


63. Conn. SC randall’ s Appeal, 28 A. 
531, 68 Conn. 365, 38 Am.S.R. 375. 
. Fears, 68 S.E. 804, 


135.Ga. 71. 


Minn.—Mitchell v. Mitchell, 
W. 885, 43 Minn. 73. 


S.C.—Means v. Means, 36 S.C.L. 167. 


Tenn.—Wisener & Brown v. Maupin, 
2 Baxt. 342. 


{a] Confidential relationships.—In 
determining whether a _ confidential 
relationship existed between the tes- 
tator and the chief beneficiary, who 
had for years been the testator’s 
friend ahd business adviser, the jury 
may consider the recitals and terms 
of the will. Munday v. Knox, 9 S.W. 
(2d) 960, 321 Mo. 168; Phrlich v. Mit- 


44 N. 


Declarations of a testator 
are sometimes admitted on the ground that they 
are part of a conversation, the rest of which is com- 
petent,°® as when the other party to the conversa- 


Declarations made a long time prior 
or subsequent to the time of the execution of the 
will may be inadmissible as too remote.®>® 
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remote has been 
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termination of whether or not a declaration is too 


held to rest somewhat within the 


discretion of the court,®® and that remoteness was to 


-of Provisions.°? 


be measured in terms of causation and relation to 
the issue, rather than in terms of time.*! 


[§ 460] (c) Contents of Will and Unnaturalness 


In passing on the questions of 


fraud, mistake, and undue influence, it is proper 


Declarations of 


to consider the nature and contents of the provisions 
of the will itself.® 
pare provisions of the will with other evidence to de- 
termine whether they are unjust, unequal, or unnatu- 
ral, as such inequality or unnaturalness, or lack of 


Thus it is permissible to com- 


it, bears on the question of fraud and undue influ- 


ence,°* although 


The de- | competent in the 


telberg, 252 S.W. 671, 299 Mo. 284. 


64 Ala.—Coghill v. Kennedy, 24 
So. 459, 119 Ala. 641; Eastis v. Mont- 
gomery, 9 So. 311, 93 Ala. 293; Id., 11 
So. 204, 95 Ala. 486, 36 Am.S.R. 227; 
Fountain vy. Brown, 38 Ala. 72. 

Cal.—In re Snowball’s Estate, 107 
P, 598, 157 Cal. 301; In re Maescher’s 
state, 248 P. 537,78 CalApp, 189. 

Conn.—Maroncelli v. Starkweather, 
133 A. 209, 104 Conn. 419; Appeal of 
Wheeler, 100 A. 18, 91 Conn. 388. 


Ga.—May v. May, 165 S.E. 617, 175 


Ga. 693; Holland 'v. Bell, 96 S.E. 419, 
148 Ga. 277; Thompson vy. Davitte, 59 
Ga. 472; Cox v. Rutledge, 18 Ga. 294. 


Tli.—England v. Fawbush, 68 N.E. 
526, 204 Ill. 384. 


Iowa.—Pirkl v. Ellenberger, 162 N. 
W. 791,-179 Iowa 1122; Zinkula v. 
Zinkula, 154 N.W. 158, 171 Iowa 287; 
In re Overpeck’s Will, 120 N.W. 1044, 
122 N.W. 928, 144 Iowa 400; Manatt 
v. Scott, 76. N.W. 717, 106 Iowa 203, 
68 Am.S.R. 293. 


Md.—Hutchins v. Hutchins, 109 A. 
121, 135 Md. 401. 


Mich.—Cooper v. Harlow, 128 N.W. 
259, 163 Mich. 210; McConnell v. 
Woodworth, 127 N.W. 808, 162 Mich. 
683; Bush v. Delano, 71 N.W. 628, 113 
Mich. 321, 2 Prob.Rep.Ann. 703; White 
v. Bailey, 10 Mich. 155. 


Mo.—Meier v. Buchter, 94 S.W. 883, 
197 Mo. 68, 6 L.R.A.N.S. 202 and note, 
7 Ann.Cas. 887 and note. 


N.H.—Whitman vy. Morey, 2 A 899, 
63 N.H. 448. 


N.Y.—Marvin v. Marvin, 3 Abb. 
Dec. 192, 4 Keyes 9 [aff 41 N.Y. 619]; 
In re Klinzner’s Will, 130 N.Y.S. 1059, 
71 Mise. 620, 8 Mills Surr. 112. 


N.C.—Ross v. Christman, 
209. 


Or.—In re Wayne's Estate, 291 P. 
356, 294 P. 590, 134 Or. 464, 79 A.L.R. 
1427; In re Allen’s Estate, 241 P. 996, 
116 Or. 467. 


Pa.—Patterson v. Patterson, 6 Serg. 
& R. 55; Dietrick v. Dietrick, 5 Serg. 
& R. 207. 


Tex.—Reinhardt v. Nehring, (Civ. 
App.) 283 S.W. 347 [rev on other 
grounds (Commn.App.) 291 S.W. 873]; 
Trezevant vy. Rains, (Civ.App.) 25 S. 
Wie L092: 


Utah.—In re Dong Ling Hing’s Es- 
tate, 2 P.(2d) 902, 78 Utah 324. 


vVt.—In re Everett’s Will, 166 A. 
827, 105 Vt. 291; Perry v. Moore, 29 
A. 806, 66 Vt. 519. 


[a] Deeds executed by the testa- 
tor to some of his children, some be- 
fore and some at the time of the exe- 


23 N.C. 


it is insufficient in itself to estab- 


lish such matters,®°® and hence is immaterial and in- 


entire absence of other evidence.®® 


cution of the will, and having a tend- 
ency to show inequality of his dis- 
tribution of his property, were prop- 
erly admitted in a suit for contest of 


his will. Blackhurst vy. James, 127 
N.E. 226, 2938 Ill. 11. 
[b] Wife who is not contesting 


will. Evidence of the testator’s rela- 
tions with his wife, from whom he 
was separated, which would indicate 
that she deserved consideration in the 
will, is admissible, although she was 
not a contestant of the will. In re 
Maescher’s Estate, 248 P. 537, 78 Cal. 
App. 189. 


{c] Nature of testamentary dis- 
position, whether natural or unnat- 
ural, may be considered with other 
evidence as a circumstance to es- 
tablish undue influence. Councill v. 
Mayhew, 55 So. 314, 172 Ala. 295; Nel- 
son v. Nelson, 146 P. 1079, 27 Colo. 
App. 104; Donnan vy. Donnan, 99 N.E. 
931, 256 Ill. 244; Arnold v. Living- 
stone, 134 N.W. 101, 155 Iowa 601; In 
re Overpeck’s Will, 120 N.W. 1044, 122 
N.W. 928, 144 Iowa 400; In re Bailey’s 
Estate, 153 N.W. 39, 186 Mich. 677; 
Byrne v. Byrne, 157 S.W. 609, 250 Mo. 
632; Shotwell v. Shotwell, 95 A. 365, 
85 N.J.Eq. 101 [aff 96 A. 398, 85 N.J. 
Eq. 594]; In re Van Ness’ Will, 139 
N.Y.S. 485, 78 Misc. 592, 9 Mills Surr. 
545; Petterson v. Imbsen, 194 N.W. 
842, 46 S.D. 540. 


65. See supra § 454. 


66. In re Rickey’s Estate, 222 P. 
628, 64 Cal.App. 733; Webber v. Sul- 
livan, 12 N.W. 319, 58 Iowa 260; Stor- 


er v. Zimmerman, 8 N.W. 827, 28 
Minn. 9. 
[a] Discussion of rule.—‘‘Where 


there is evidence, independent of any 
question of inequality in the will, 
tending to show acts of undue influ- 
ence over the testator to procure him 
to make the will, on the part of those 
who appear to be preferred, evidence 
that the distribution is grossly un- 
equal may be given in aid of such evi- 
dence of undue influence, to show in- 
deed the result as well as strengthen 
the evidence of undue influence. But 
mere inequality, however great, in the 
distribution of the property among 
children or relatives, is no evidence of 
undue influence, nor is it made such 
by evidence of impaired mind. If it 
were evidence from which a jury 
might find undue influence to avoid 
the will, the issue practically present- 
ed to the jury in every case of the 
kind would be, is the will such as the 
jury, if in the testator’s circum- 
stances, would have made? Few wills 
could stand if such were the test.” 
Storer v. Zimmerman, 8 N.W. 827, 28 
Minn. 9. 


[b] Value of property devised.— 
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Evidence denying®? or sustaining*’® the existence 
of certain facts recited by way of inducement 
Hyidenece tending to show 
the souree of the property is admissible to sustain 
the reasonableness or unreasonableness of the will,°° 
particularly where the testator was under an ob- 
ligation to the person from whom the property 
was derived to make a certain disposition of the 
Evidence showing the motive or rea- 
son for the testator’s disposition of his property is 


in the will is admissible. 


property.*° 
admissible.7* 


Evidence as to the value of property 
devised to a particular legatee is ad- 
missible, where there is other testi- 
mony to show undue influence, but 
otherwise it is not error to exclude 
it. Kleinlein v. Krauss, (Mo.) 209 8. 
W. 933 


67.. In re Will's 
1090, 67 Minn. 335; In re Johnson's 
Estate, 161 N.W. 429, 100 Neb. 791. 
But see In re Tyrrell’s Will, 172 N.Y. 
S. 688, 184 App.Div. 871 (holding that, 
where a will was contested on the 
ground of fraud, mental incapacity, 
and undue influence, the testator hav- 
ing stated in his will that a former 
wite had disappeared, evidence for 
the former wife, contestant, that the 
testator had left her and that she had 
not disappeared, was immaterial). 


68. Mosley v. Fears, 68 S.E. 804, 
135 Ga. 71. 


[a] Rule applied—Where it was 
sought to show that the will was pro- 
cured by undue influence of the testa- 
tor’s second wife, resulting in cut- 
ting off without any bequest his chil- 
dren by a former marriage, it was 
competent to show that the testator 
recited in his will that he had settled 
with his children by his former mar- 
riage and held their receipts, except 
that of a daughter, as to whom he 
made certain provision, and to intro- 
duce the receipts given to testator 
by such children. Mosley vy. Fears, 
68 S.E. 804, 135 Ga. 71. 


69. Holland y. Bell, 96 S.E. 419, 148 
Ga. 277; Griffith v. Benzinger, 125 A. 
512, 144 Md. 575. But see Wigginton's 
Ex’rs v. Wigginton, 239 S.W. 455, 194 
Ky. 385 (wherein it was held that the 
fact that the testator, who cut off his 
children and left his property to his 
grandchildren and their mother, had 
received through his wife consider- 
able property which she had inherited 
from her father was inadmissible). 


[a] Assistance in accumulation.— 
The contestants of a will had the 
right to show that the property of 
decedent had been accumulated in part 
by the efforts of a. contestant be- 
cause tending to prove that the will 
was the more unnatural. In re Gal- 
lo’s Estate, 214 P. 496, 61 Cal.App. 
163. 


70. In re Ruffino’s Estate, 48 P. 
127, 116 Cal. 304; Rhea v. Madison, 
151 S.W. 667, 151 Ky. 262; Glover v. 
Hayden, 4 Cush. (Mass.) 580. 


[a] Tilustrations.—(1i) It is prop- 
er to admit evidence that a large part 
of the property of the testatrix was 
derived by inheritance from a minor 
son, who had frequently expressed 
and made known to the testatrix an 
intention, should he attain majority, 
to leave the bulk of the property to 
a certain person. Glover v. Hayden, 
4 Cush. (Mass.) 580. (2) Evidence 
that a portion of the property dis- 
posed of by will had been conveyed to 
the testator without consideration, to 
give him credit in business, by his 


Estate, 69 N.W. 
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sisters, to whom he left nothing by 


his will, is admissible. In re Rut- 
fino’'s Wstate, 48 P. 127, 116 Cal, 804. 


(8) In a will contest for undue intlu- 
ence by the téstator’s third wite, evi- 
dence that he owed the largest part 
of his fortune to his second wite, 
and that the will practically disinher- 
ited a daughter by her, was admissi- 


ble. Rhea vy. Madison, 151 SW. 667, 
161 Ky. 262. 

([b] Devisee equitable owner.— 
Evidence that the testator obtained 


the land devised by an exchange of 
property which belonged to, or was 
paid for by, the devisee, is admissible. 
Belknap v. Robinson, 29 A, 450, 67 N. 
H. 194. But see Bailey v. Bailey, 82 
S.-W. 387, 26 Ky.L, 650 (holding such 
evidence inadmissible on the grounds 
that the deed was the best evidence, 
and that such proof had no bearing on 
ee of the validity of the 
will). 


71. Park v. Whitfield, 97 So. 68, 
210 Ala. 18; Appeal of Ward, 164 A. 
S89, 182 Me. 19; McConnell v. Wood- 
worth, 127 N.W. 808, 162 Mich. 683; 
rn re Wells’ Will, 118 A. 832, 95 Vt. 

6. 


[a] Where property is devised to 
ene outside immediate family the rea- 
son for the gift may be shown to con- 
tradict a claim oft undue influence. 
Appeal of Ward, 164 A, 889, 182 Me. 

C 


tb] Knowledge of contestant’s ex- 
travagance.—In a will contest on the 
ground of undue influence, knowledge 
of the testatrix of what her husband 
had done for the contestant’s family, 
and their extravagant use of money, 
was admissible, as having a legiti- 
mate bearing upon the reasonable- 
ness of the will, In re Wells’ Will, 
118 A, $22, 85 Vt. 16 

Ce] Parents’ interest in hospital.— 
Evidence that the father and mother 
of the testatrix were interested in 
the work of a certain hospitl was 
admissible as furnishing some reason 
for the testatrix’s bequest to such hos- 


pital. Andrews v. Rhode Island Hos- 
pital Trust Co, 116 A. 193, 44 I 
118. 

{d] Bigamous marriage of heir— 


A newspaper clipping telling of the 
bigamous marriage of a son of the 
testator, whom he disinherited, is ad- 
missible to show why the son was 
eut off. Torrey v. Burney, 21 So. 398, 
113 Ala. 496. - 

fe] Will of beneficiary, who is the 
wife of the testator, giving all her 
property to him and executed a few 
days before his, is admissible to show 
a probable reason for his will. Vivi- 
an's Appeal, 60 A. T9T, 74 Conn, 267. 


{f] Advancements.—Evidence of 
advancements made to some of the 
natural objects of the testator'’s boun- 
ty is admissible to show the reasons 
for particular provisions in the will. 
Park v. Whitfield, 97 So. 68, 210 Ala, 
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Financial condition of persons involved. Accord- 
ing to some authorities, where it is shown that the 
testator knew of the financial civeumstances of the 
rarious persons involved,*? in passing on the justice 
or inequality of a will in so far as it bears on the 
question of fraud and undue influence, the financial 
condition of persons mentioned in, or excluded from, 
the will may be considered.?’ 
proper to admit evidence that such persons had prop- 
erty. of their own,’* or were entitled to receive a 


For example, it is 


18; Edenfield v. Boyd, 84 S.B. 4386, 
148 Ga. 95; In re Thompson's Estate, 
2384 N.W,. 841, 211 Iowa 935; Ellis v 
Wis, CXy.) 128 SW. 1057. 


[Is] Will of testatrix’s husband 
and executor’s account in the estate 
of the husband were admissible, 
where such documents showed that 
the residuary legatee had been in- 
trusted with the management of the 
husband's estate as executor and trus- 
tee, and were evidence of his ‘‘conti- 
dence in and respect for” the residu- 
ary legatee, which testatrix declared 
as the motive for making such person 
legatee under her will. In re Wells’ 
Will, 118 A. 823, 96 Vt. 16. ; 


{h] Contribution of labor.—Evi- 
dence that the testator'’s two sons, by 
their work, enabled him to pay off his 
debts, Was admissible to show the 
reason why the contested will gave 
the testator’s daughter less than his 
sons. Wood v. Rigg, 153 S.W. 214, 
152 Ky, 242. But see Smith y. Smith, 
56 So, 949, 174 Ala. 205 (holding that, 
where the children of the testatrix 
excluded from the will contest its 
probate on the ground of fraud and 
undue influence, evidence that the 
contestants had contributed through 


their labor to the purchase of the> 


land owned by the testatrix at the 
time of her Geath and at the date of 
the execution of the will was inad- 
missible). 

7a. O'Day v. Crabb, 109 N.B. 724, 
269 Ill, 128; MeDonald’s Estate v. Me- 
Donald, (Tex.Civ.App.) 150 S.W. 593. 

73% Ala.—Gaither yv. Phillips, 75 
So, 295, 199 Ala. 689 [cit Cyc]. 

Ga.—Oxford v. Oxford, 71 S.E. 883, 
136 Ga. 589. 


Towa.—In re Workman's Estate, 156 
NW, 488, 174 Iowa 222. 

Ky.—Blis v. Ellis, 128 S.W. 1057. 

Mo.—Mowry v. Norman, 122 S/W. 


24, 223 Mo. 463; Thompson vy. Ish, 
2 S.W. 510, 99 Mo. 160, 17 Am.S.R. 
a 
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Neb.—In re Noren’s Estate, 230 N. 
W. 495, 119 Neb. 653. 


N.C.—In re Casey's Will, 148 S.R. 
7, 197 N.C. 347; In re Creecy's Will, 
.E, $22, 190 N.C. 301 [quot Cyc]. 


(Civ. 


487, 1 
129 S$ 

Tex.—Pierson vv. Pierson, 
App.) 57 S.W.(2d) 688; Walker v. Ir- 
by, (Civ.App.) 229 S.W. 881 [rev 
(Commn.App.) 288 S.W. 884]; Rounds 
vy. Coleman, (Civ.App.) 189 S.W, 1086. 


Vt—tIn re Esterbrook’s Estate, 75 
A. 1, 83 Vt. 229. 


74 Raney v. Raney, 112 So. 818, 
216 Ala. 30; Hastis v. Montgomery, 


11 So, 204, 95 Ala. 486, 36 Am.S.R. 227, 


fa] Great wealth of principal bon- 
eficiary.—Where a will was attacked 
for undue influence, evidence of the 
great wealth of the principal benefi- 
ciliary whom the testatrix preferred 
instead of her grandchild, the nat- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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large amount under the will of another person,’® or 
that they were in poor and straitened circumstanc- 
This proof should be confined to a date cor- 


es.“ 


responding with the execution of the will.77 
ever, there is other authority holding that evidence 
of the financial condition of such persons is inad- 
particularly where it is not clearly 
shown what relation the persons excluded sustained 
The financial condition of the tes- 
tator’s acquaintances is inadmissible.®°? 


missible,*§ 


to the testator.7® 


‘Mere matters of construction which may oper- 
ate to defeat the testator’s intent will not be con- 
sidered in determining whether the instrument is 


or is not his will.8+ 


[§ 461] (d) Circumstances Attending Execution 


ural object of her bounty, was admis- 
sible. In re Williams’ Estate, 156 P. 
1087, 52 Mont. 192. 


[b] Husband’s property.—In a 
will contest by the daughter of the 
testatrix, evidence as to the prop- 
erty of the daughter’s husband was 
admissible as tending to show her 
financial condition, and that she was 
provided for. James v. Fairall, 148 
N.W. 1029, 168 Iowa 427. 


[ec] Im TIlinois it has been held 
that the impoverished condition of 
one who has a claim on the testator’s 
bounty may be shown, but the finan- 
cial condition of one who is not a 
relative and who may be a person of 
wealth and affluence may not be 
shown. O’Day y. Crabb, 109 N.E. 724, 
269° Til. 123. 


75. Manatt v. Scott, 76 N.W. 717, 
106 Iowa 203; Davenport v. Johnson, 
65 N.E. 392, 182 Mass. 269, 8 Prob. 
Rep.Ann. 262. 


[a] Probabillty of inheritance.— 
Evidence that the contestant, the tes- 
tator’s niece, was the daughter of a 
wealthy woman was admissible to 
show that the testator, in failing to 
provide for her in the will, could well 
have considered the probability of her 
inheritance from her mother. Keene 
v. Herr, 194 S.W. 538, 175 Ky. 462. 


76. Gurley v. Park, 35 N.E. 279, 
135 Ind. 440; Manatt v. Scott, 76 N. 
W. 717,106 Iowa 203. 


77. Gaither v. Phillips, 75 So. 295, 
199 Ala. 689. 


78. In re Haufman’s Estate, 49 P. 
192, 117 Cal. 288, 59 Am.S.R. 179; In 
re Bailey’s Estate, 153 N.W. 39, 186 
Mich. 677; Merriman’s Appeal, 66 N 
W. 372, 108 Mich. 454. But see In re 
Gallo’s Estate, 214 P. 496, 61 Cal.App. 
163 (holding such evidence admissible 
on the ground that it would be more 
unnatural for a parent to disinherit 
a son or daughter having limited 
means of support than one who was 
in affluent circumstances). 


[a] In rebuttal.—In a contest by. 


the testator’s son to set aside a will 
for undue infiuence, evidence was 
not admissible for the contestant, in 
rebuttal of the contestee’s claim that 
the testator believed his son to be 
wealthy on account of his display of 
wealth, that the contestant was, in 
fact, poor, although he could deny 
that he boasted of or displayed any 
wealth. In re Lavinburg’s Hstate, 
119 P. 915, 161 Cal. 536. 


79. Cooper v. Harlow, 
259, 163 Mich. 210. 


€0. In re Merriman, 66 N.W. 372, 
108 Mich. 454. 


81. Gibson wv. 


128 N.W. 


Gibson, 9 
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How- 


influence.®* 


[68 C.J.] 773 


Relevant’? evidence of the circumstances 
attending the execution of the will is admissible to 
show that an undue advantage of the testator was 
taken at that time.*® 
not read to the testator and that he did not know 
its contents has been held admissible to show undue 
Activity of the beneficiaries in pro- 
curing the will has been held admissible.*° 


[§ 462] (e) Prior Wills.°*® 
former wills may be introduced in evidence for the 
purpose of showing the testamentary intent express- 
ed in such instruments, the harmony or inconsisten- 
ey of the provisions of the will in question with such 


The fact that the will was 


In some jurisdictions 


intent being material in determining whether such 


(Tenn.) 329. 


82. Robinson v. 
275, 73 Tex, 267. 


[a] Irrelevant question.—Wheth- 
er a person, who actually assisted in 
the execution of the will, would have 
done so had he known that certain 
representations had been made to the 
testatrix concerning the contestant 
is immaterial and irrelevant, and the 
court may properly refuse to allow 
the witness to testify to such a mat- 
ter. Robinson v. Stuart, 11 S.W. 275, 
73° Tex, 267. 


83. Coghill v. Kennedy, 24 So. 459, 
119 Ala. 641; Gilbert v. Gilbert, 22 
Ala. 529, 58 Am.D. 268; In re Olson’s 
Histate,. 1262 Pio17y,. 19) Cal. App. .3 79; 
In re Hollingsworth’s Will, 12 N.W. 
590, 58 Iowa 526; In re Esterbrook’s 
Estate, 75 A. 1, 83 Vt. 229. 


[a] Presence of beneficiary at 
making of will.—Evidence tending to 
show that the proponent was present 
when a will was made and that the 
terms of the will were more or less 
discussed with him was admissible 
on the question of undue influence. 
In re Gormly’s Estate, 176 N.W. 252, 
188 Iowa 467. 


{b] Where testatrix could not 
speak English, the facts that the ben- 
eficiaries procured the attorney who 
drew the will and who obtained his 
information from them, and that the 
will was read to the testatrix in Eng- 
lish, are admissible. In re Beck’s 
Estate, 140 P. 340, 79 Wash. 331. 


{c] Scrivener’s attempt to be ex- 
ecutor.—W here the contestants 
claimed undue influence by the person 
designated executor, to whom a tract 
of land was devised, and who was 
shown to be in close communication 
with the attorney who drew the will, 
evidence of the attorney’s attempt to 
have himself appointed an executor, 
although such attempt was unsuc- 
cessful, is admissible as a circum- 
stance tending to show undue influ- 
ence. Board of Education of Pick- 
away Tp. Rural School Dist. v. Phil- 
lips, 134 N.H. 646, 103 Ohio St. 622. 


84 Wilbur v. Wilbur, 27 N.E. 701, 
138 Ill. 446. 


85. In re Gallo’s Estate, 
496, 61 Cal.App. 


8S. Weight to be given prior wills 
see infra § 476. 


87. Ala.—Bulger v. Ross, 12 So. 
803, 98 Ala. 267; Hughes v. Hughes’ 
Db. gy pase ww bela eas ya 


Cal.—In re Stump’s Hstate, 260 P. 
543, 202 Cal. 308; In re Arnold’s Es- 
tate, 82 BP. 262, 147 Cah 583. 


Iowa.—In re Selleck’s Will, 101 N. 


Stuart, 


214 P. 


Yerg.| W. 458, 125 Iowa 678. 


will was made freely or under restraint,®? and this 


Ky.—Powers’ Ex’r v. Powers, 52 


11. S.w.|9S-W. 845, 21 Ky.L. 597. 


Mich.—Sullivan v. Foley, 70 N.W. 
322, 112 Mich. 1; Beaubien v. Cicotte, 
12 Mich. 459. 


Mo.—Yant v. Charles, 219 S.W. 572; 
Thomas v. Thomas, 186 S.W. 993; 
Muller v. St. Louis Hospital Assoc., 5 
Mo.App. 390 [aff 73 Mo. 242]. 


N.Y.—In re White’s Will, 24 N.E. 
935, 121 N.Y. 406; In re Powers, 162 
N.Y.S. 828, 176 App.Div. 455; In re 
Herrmann’s Will, 150 N.Y.S. 118, 87 
Misc. 476, 12 Mills Surr. 468; In re 
Sandberg’s Will, & Ls aeNeYESs 869, 75 
Misc. 38, 8 Mills Surr. 494; Swenar- 
ton v. Hancock, 9 Abb.N.Cas. 326 [mod 
on other grounds 22 Hun 388, aff 84 N. 
Y. 653, 9 Abb.N.C. 326 (364) ). 


Ohio.—Varner v. Varner, 16 Ohio 
Cir.Ct. 386, 9 Ohio Cir.Dec. 273. 


Pa.—Peterson’s Hstate, 18 Pa.Dist. 
&Co. 429. 


W.Va.—Payne v. Payne, 
818, 97 W.Va. 627 


[a] Reason for rule—‘If they 
[prior wills] are consistent with pro- 
visions of the later will they may 
tend to rebut the charge of undue 
influence, while if inconsistent and 
unexplained they may tend to confirm 
it.’ In re Herrmann’s Will, 150 N.Y. 
S. 118, 128, 87 Mise. 476, 12 Mills 
Surr. 468. 


{b] In Illinois (1) a former will 
may be admitted into evidence where 
such former will was drawn along 
the same general lines as the instru- 
ment contested, in order to show that 
the testator had a constant and en- 
during scheme for the distribution 
of his property. Pollock v. Pollock, 
159 N.E. 305, 328 Ill. 179; O’Day v. 
Crabb, 109 N.E. 724, 269 Ill. 123; Tay- 
lor v. Pegram, 37 N.E. 837, 151 1600 
106. (2) However, where its provi- 
sions are wholly variant from those 
of the will in question, it is inadmissi- 
ble. Pollock v. Pollock, supra; Mc- 
Cune v. Reynolds, 123 N.E. 3817, 288 
Ill. 188; O'Day v. Crabb, supra; Roe 
Vi Taylor, 45 Ill. 485. (8) Former 
wills have been held admissible to 
show an enduring scheme on the part 
of the beneficiaries to secure the tes- 


125 S.E. 


tator’s property. Blackhurst vy. 
James, 136 N.E. 754, 304 Ill. 586. 

[ce] In North Carolina, since 
Comp. St. § 4134, revokes any will 


made prior to marriage, testimony of 
the existence of such a will cannot be 
considered as evidence of undue in- 


fluence in contest of a subsequent 
will. In re Bradford’s Will, 110 S.E. 


586, 183 N.C. 4. 


Admissibility of testator’s declara- 
tions as to testamentary intent see 
supra § 459. 


774 [68 C.J.] 


rule applies to former wills which were not publish- 
ed§® or which were informally executed,®® or to a 
mere draft of a will, which was not executed at all.°° 
Secondary evidence of the contents of a lost will 
is also admissible, where there is sufficient evidence 
According to oth- 
er authority, prior wills are hearsay and as such are 
not admissible to prove undue influence.®? 


of a search for the former will.®! 


Codicil. 


considered.?# 


[§ 463] (f) Relations between Testator and Per- 


88. Love v. Johnston, 34 N.C. 355. 


89. Thompson v. Ish, 12 S.W. 510, 
99 Mo. 160, 17 Am.S.R. 552. 


90. Dudderar v. Dudderar, 82 A. 
453,116 Md. 605; McConnell v. Wildes, 
26 N.E. 1114, 153 Mass. 487; Thorn- 
ton’s Ex’rs v. Thornton’s Heirs, 39 Vt. 
122. 


91. McConnell v. Wildes, 
1114, 153 Mass. 487. 


92. Emry v. Beaver, 137 N.E. 55, 
192 Ind. 471. 


$3. In re Bossom’s Will, 
S. 782, 195 App.Div. 339. 


94. Cross references: 


Influence of one occupying confiden- 
tial relation as constituting undue 
influence see supra § 442. 


Presumptions arising from confiden- 
tial relations between testator and 
beneficiary see supra § 451. 

Weight given such relations see infra 
§ 467. 


95. Herwick v. Langford, 41 P. 
701, 108 Cal. 608. See Mitchell v. 
Donohue, 34 P. 614, 100 Cal. 202, 39 
Am.S.R. 279 (holding that evidence 
as to the inharmonious life led by the 
testator and his wife was properly 
restricted to the last three or four 
years of the former’s life). But see 
In re Higgins’ Estate, 104 P. 6, 156 
Cal. 257 (holding that a remote dis- 
approval of the contestant’s marriage 
by the testator might affect its weight 
but not its admissibility). 


[a] Evidence held too remote.— 
Seventeen years before the execution 
of the will, twenty years before the 
execution of the codicil. Herwick v, 
Langford, 41 P. 701, 108 Cal. 608. 


[b] In Massachusetts it has been 
held that an occurrence twenty-four 
years prior to the trial was so remote 
that the judge, in the exercise of his 
discretion, might properly exclude it 
and his decision might not be re- 
versed unless clearly unfounded. 
Old Colony Trust Co. v. Di Cola, 123 
N.E. 454, 233 Mass. 119. 


96. Ala. paneer v. Montgomery, 93 
Ala. 293, 9 So. 31 


Cal.—Herwick v. 
701, 108 Cal. 608. 


Ill.— Powell v. Bechtel, 172 N.E. 765, 
840 Ill. 330; Snell v. Weldon, 87 N.E. 
LOZ 239) Dl. 279 Smith sy. Smith; 
48 N.E. 96, 168 Ill. 488. 


Mich.—Rice v. Rice, 19 N.W. 132, 
53 Mich. 432. 


vt.—In re Hathaway’s Will, 
996, 75 Vt. 137. 


[a] At what ages boys left home. 
—Questions as to at what ages the 
boys left home, and as to their habits 
of work, ete., were immaterial... Lara- 
bee v. Larabee, 88 N.E. 1037, 240 Ill. 


26 N.E. 


186 N.Y. 


Langford, 41 P. 


53 A. 


The lapse of time between the execution 
of the will and the execution of the codicil may he 
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sons Benefited by, or Excluded from, Will.94 
cept when too remote in point of time®® or when 
wholly unconnected with any other evidence show- 
ing the exercise of undue influence in regard to the 
testamentary act,°® or subject to privilege, as that of 
husband or wife,®’ evidence of the friendly or hos- 
tile relations and dealings of the testator with the 
persons benefited by, or excluded from, the will is 
admissible to show the testator’s state of mind and 
feelings toward such persons, and to shed light on 
the probability of the testator’s will having been 
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Ex- 


made in accordance with such state of mind or as 


576. 

[b] Meretricious relations.—In the 
absence of other evidence of undue 
influence, evidence of meretricious re- 
lations between the favored benefi- 
ciary and the testator was inadmissi- 
ble. Snell v. Weldon, 87 N.E. 1022, 
239 Ill. 279; In re Reedy’s Estate, 213 
N.W. 64, 237 Mich. 691. 


[c] Contract to give property to 
contestant.—W here undue influence is 
the issue, evidence of a contract with 
the testator whereby the contestant 
was to receive part of his property is 
inadmissible. In re Zelinsky’s Will, 
227 P. 507, 1830 Wash. 165. 


97. Ward v. Ward, 87 So. 153, 
Miss. 697. 


9s. Ala.—Lewis v. Martin, 98 So. 
635, 210 Ala. 401; Gaither v. Phillips, 
75 (So. 295, 199) Ala. 689: ‘eit Gy ceil; 
Coghill y. Kennedy, 24 So. 459, 119 
Ala. 641; Chandler v. Jost, 11 So. 636, 
96 Ala. 596; Pool’s Heirs vy. Pool’s 
Ex nr, 33° Ala. 145. 


Ark.—Campbell v. Carnahan, 13 S. 
W. 1098. 
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Colo.—Blackman vy. Edsall, 68 P. 
790, 17 Colo.App. 429. 
Conn.—In re Hine, 87 A. 384, 68 


Conn. 551; Richmond’s Appeal, 22 A. 
82, 59 Conn. 226, 21 Am.S.R. 85. 


Ga.—Gaither y. Gaither, 20 Ga. 709. 


Ill.—Piper v. Andricks, 71 N.E. 18, 
209 Ill. 564; Reynolds v. Adams, 90 
TH, W843 2 Amer 15. 


Ind.—Staser v. Hogan, 21 N.E. 911, 
22 N.E. 990, 120 Ind. 207. 


Iowa.—Liddle v. Salter, 163 N.W. 
447, 180 Iowa 840; Denning v. Butch- 
er, 59 N.W. 69, 91 Iowa 425. 


ge Fee v. Olsen, 


Ky.—Gillispie’s Ex’r v. Gillispie, 
128 S.W. 1078; Stokes’ Ex’r v. Ship- 
pen, 13 Bush 180; Floore v. Green, 83 
S.W. 138, 26 Ky.L. 1073. 


Md.—Michael v. Smith, 91 A. 762, 
124 Md. 116. 


Mass.—Rowley v. 
568, 244 Mass. 375. 


Mich.—Page v. Beach, 95 N.W. 981, 
134 Mich. 51; McHugh y. Fitzgerald, 
61 N.W. 354, 103 Mich. 21; Shepardson 
v. Potter, 18 N.W. 575, 53 Mich. 106; 
Porter v. Throop, 21 N.W. 174,79 47 
Mich. 318; Beaubien v. Cicotte, 
Mich. 459; White v. Bailey, 10 Mich. 
155. 


N.H.—Carpenter v. Hatch, 15 A. 219, 
64 N.H. 573; Whitman v. Morey, 
2 A. 899, 63 N.H. 448. 


N.Y.—Smith v. Keller, 98 N.E. 214, 
205 N.Y. 39; In re Hock’s Will, 129 
N.Y.S. 196, 74 Mise. 15, 8 Mills Surr. 

415; In re Herrmann’s Will, 150 N.Y. 
S. 118, 87 Misc. 476, 12 Mills ‘Surr. 468. 


22 Kan. 


Cole, 138 N.E. 


the result of fraud or undue influence.?® 


Also, evi- 


N.C.—Stewart v. 
308, 155 N.C. 341; Collins v. Collins, 
TASB 68ie BOL IN Go aE: 


Ohio.—Kettemann y. Metzger, 
Ohio Cir.Ct. 61. 


Okl.—Welch v. Barnett, 125 P. 472, 
34 Okl. 166. 


Stewart, 71 S.E. 


23 


Or.—In re Dale’s Estate, 179 P. 274, 
9270 bil. 

Pa.—Main v. Ryder, 84 Pa. 217. 

R.I.—Heathecote v. Barbour, 98 A. 


49, 39) Rady 485: 


Tenn.—Harp v. Edginton, 64 S.W. 
40, 107 Tenn. 23. 


Tex.—kKennedy v. Upshaw, 1 S.W. 
308, 66 Tex. 442; Johnson v. Brown, 
51 Tex. 65; Johnson v. Poindexter, 
(Civ.App.) 9 S.W.(2d) 172. 


Vt.—In re Everett’s Will, 166 A. 
827, 105 Vt. 291; In re Clogston’s Es- 
tate, 106 A. 594, 93 Vt. 46. 


[a] Improper relations. — Where 
there is other evidence of undue in- 
fluence, the improper relations of tes- 
tator with the beneficiary are admis-» 
sible. Alford v. Johnson, 146 S.W. 
516, 1038 Ark. 236; Norton v. Clark, 
97 N.E. 1079, 253 Ill. 557. 


{[b] Evidence held admissible.— 
(1) The testatrix’s residence in the 
house of a neighbor, who is a benefi- 
ciary under the will. Mecutchen vy. 
Gigous, 132° A. -425;) 1505 Mia. 795 Sip 
Whether the testatrix’ alttitude to- 
ward the beneficiary of the first will 
had changed before she made the sec- 
ond will. In re Brown’s Estate, 15 P. 
(2d) 604, 52 Idaho 286. (38) That be- 
fore the testator’s will was made, 
leaving practically all of his property 
to his sisitter, she had made a will 
leaving all of her property to the tes- 
tator, and had also transferred her 
real and personal property to him. 
Murphy v. Nett, 130 P. 451, 47 Mont. 
38. (4) Whether the contestant had 
severely criticized the testatrix for 
her marriage. Gaither v. Phillips, 
75 So. 295, 199 Ala. 689 (competent to 
show that her prejudice against him 
was not the result of undue influence). 
(5) As to what the testator’s wife 
had done in the way of help about 
che house and in otherwise helping 
the testator. Howell v. Howell, 98 
So. 680, 210 Ala. 429. (6) The family, 
social, and business relations of the 
testatrix with her brother, the prin- 
cipal beneficiary under the will, and 
the nature of the trust and confidence 


she reposed in him. Lewis y. Martin, 
98 So. 635, 210 Ala. 401. (7) Probate 
record showing appointment of 


daughter of the testatrix as adminis- 
tratrix of her father’s estate, and that 
she failed to pay a balance to the tes- 
taitrix. Appeal of Wheeler, 100 A. 
13, 91 Conn. 888 (as tending to show 
that the testatrix would not be like- 
ly, if not improperly influenced, to 
disinherit her other children in favor 


- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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dence of litigation between the testator and the con- 
testants or their near relatives is admissible.®® Hyi- 
dence that the beneficiaries under the will had at- 
tempted to prejudice the mind of the testator against 
the contestants is admissible.!_ Evidence of the dom- 
ination of the testator by the beneficiary is admis- 
sible? both as to domination before and after the ex- 
ecution of the will,* and even if such evidence re- 
lates to a remote period of time. Evidence is ad- 
missible to rebut any presumption of undue influ- 
ence arising from a confidential relationship between 
the testator and the beneficiary.® 


Truth of bad impressions. According to some au- 
thorities, where the fact that the testator had bad 
impressions concerning one of the natural objects of 
his bounty is alleged or proved, the truth® or falsi- 
ty’ of the subject matter of the impressions is com- 
petent evidence. According to other authority, in 
the absence of a showing that the testator’s im- 
pressions were caused by the beneficiary’s misrep- 
resentation, evidence as to the falsity of the subject 
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Letters. Letters of the testator indicating his at- 
titude and feelings toward the natural objects of his 
bounty are admissible,® although the portions of such 
letters which show the testator’s feelings toward per- 
sons other than the beneficiary have been held in- 
admissible.t° Letters to a third person are not ad- 
missible.1! 


Improper relations before marriage. Evidence of 
the relations between the testator and his wife be- 
fore marriage is generally excluded as being too re- 
mote to prove undue influence exerted to procure a 
will executed several years after the marriage.+? 


Relations with others. The relations between the 
proponent and others than the testator have been 
held to be inadmissible.*# 


[§ 464] (g) Acts, Motives, Character, Declara- 
tions, and Opportunity To Exercise Influence, of 
Proponents and Beneficiaries.‘ Evidence of acts of 
the proponents tending to show the exercise of un- 


matter is inadmissible.§ 


of such daughter). (8) Checks drawn 
by the contestant. Monahan ~ v. 
Roderick, 166 N.W. 725, 183 Iowa 1 
(where one contesting the will had 
at one time been in charge of the es- 
tate of the testator, as bearing on 
whether the contestant had defrauded 
the testator, and thus tending to re- 
but the presumption of undue influ- 
ence on the part of the proponent). 
(9) That a few months after its 
execution, the testatrix and the pro- 
ponent indulged in unnatural and il- 
licit intercourse. Beadle v. McCrabb, 
(Tex.Civ.App.) 199 S.W. 355 [error 
refused] (to overcome a presumption 
of the validity of the will arising 
from the testatrix’s failure to revoke 
or destroy it before her death). (10) 
That testatrix, shortly after execution 
of will, gave proponent, a married 
man who had taken up his abode with 
her, sum of money to send to his wife 
and children. Beadle v. McCrabb, 


supra. (11) That the testatrix was 
kept by another man. Beadle v. Mc- 
Crabb, supra. (12) That the con- 


testant was a witness against the tes- 
tatrix in a slander suit proposed to be 
brought against her. In re Quinn’s 
Estate, 147 N.W. 566, 180 Mich. 502. 


{e] In California (1) it has been 
held that declarations of the testator 
are admissible to show friendly rela- 
tions with persons benefited by, or 
excluded from, the will (In re Snow- 
ball’s Estate, 107 PB. 598, 157 Cal. 301; 
In re Arnold’s Estate, 82 P. 252, 147 
Cal. 583), (2) and such evidence as 
that of a servant that the beneficiary 
asked the testator to give her certain 
flats which he refused to do has been 
held admissible (In re Maescher’s Hs- 
tate, 248 P. 537, 78 Cal.App. 189). (3) 
However, evidence of a quarrel be- 
tween the testatrix and the contestant 
has been declared to be immaterial. 
In re Kaufman’s Estate, 49 P. 192, 117 
Cal. 288. 


99. Estes v. Bridgforth, 21 So. 512, 
114 Ala. 221; Canada’s Appeal, 47 
Conn. 450; Dolan v. Meehan, (Tex. 


Civ.App.) 80 S.W. 99; In re Dong Ling 
Hing’s Estate, 2 P.(2d) 902, 78 Utah 
324. 


[a] Evidence held admissible.—A 
transcript of the proceedings for the 
appointment of a conservator for the 
testator brought by the contestants. 
Blackhurst v. James, 127 N.E. 226, 293 
Ill. 11 (and to sustain reasons given 
in the will for excluding the con- 


due influence or fraud is admissible.1® 


testants). 


[b] Litigation after making of 
will.—The admission in evidence of 
a petition for divorce, filed by the tes- 
tator’s wife after the execution of the 
will, is improper as such petition has 
no bearing on the question of undue 
patency Willett v. Porter, 42 Ind. 


1. In re Gallo’s Estate, 214 P. 496, 
61 Cal.App. 163. 


2. Murphy’s Ex’r v. 
S.W. 1018, 146 Ky. 396; Craycroft v. 
Crawford, (Tex.Commn.App.) 285 S. 
W. 275 [rev (Civ.App.) 275 S.W. 124, 
reh den (Commn.App.) 287 S.W. 244]; 
Beadle v. McCrabb, (Tex.Ciiv.App.) 
199 S.W. 855 [error refused]. 


3. In re Everett’s Will, 166 A. 827, 


Murphy, 142 


105 Vitz 291. 
4 In re Everett’s Will, supra. 


5. Mordecai vy. Canty, 68 S.E. 1049, 
86 S.C. 470. 


[a] Executor sole legatee.—Where 
the entire estate is devised to the 
executor, he could show that he filed 
with it a declaration of trust in favor 
of others to rebut the presumption of 
improper inducement arising from 
proof of the procuring by a party of 
the will under which he takes an in- 
terest. Mordecai v. Canty, 68 S.E. 
1049, 86 S.C. 470. 


6 Torrey v. Burney, 21 So. 348, 113 
Ala. 496; In re Arnold’s Estate, 82 
P. 252, 147 Cal. 583. 


7. In re Arnold’s Hstate, supra; 
Whitman v. Morey, 2 A. 899, 63 N.H. 
448, 


[a] False statements.—Where it 
is shown that the devisees made false 
statements about the contestant to the 
testator, evidence of the falsity of 
such statements is admissible. Phil- 
lips v. Phillips, 148 S.W. 51, 149 Ky. 
206. 


8 Becker vy. Maurer, 
(Pa.) 264. 


9. Fuller v. Fuller, 83 Ky. 345, 7 
Keyan SOO Neu ensyn lay toon RODLNSOny Vv. 
Stuart, 11 S.W. 275, 73 Tex. 267; Inre 
Everett’s Will, 166 A. 827, 105 Vt. 
291; Foster’s Ex’rs v. Dickerson, 24 
A. 258, 64 Vt. 233. 


[a] Letters written between 
daughters, parts of which tended to 
show harmonious relations between 
them, were admissible for that pur- 


2 Woodw. 


As eircum- 


pose, over an exception to admission 
of the letters as a whole, where the 
cross-examination in the daughters’ 
contest of their father’s will tended 
to show strained relations between 
them, which was claimed to account 
for some of the provisions of the will. 
ie A ane Will, 166 A. 827, 105 


10. Robinson v. Stuart, 
PATS IS} a bte> MOXIE 


11 S.w. 


11. Miller v. Miller, 41 A. 277, 187 
1edele GMPs 
12. Cal.—In re Flint’s Estate, 34 


P. 863, 100 Cal. 391. 


Colo.—In re Shell’s Estate, 63 P. 
413, 28 Colo. 167, 89 Am.S.R. 181, 52 
L.R.A. 387, 6 Prob.Rep.Ann. 293. 


Iowa.—Webber v. Sullivan, 12 N.W. 
319, 58 Iowa 260. 


Mich.—In re Allen’s Estate, 203 N. 
W. 479, 230 Mich. 584; Pierce v. 
Pierce, 38 Mich. 412. 


Mo.—Fulton v. Freeland, 118 S.W. 
12, 219 Mo. 494, 131 Am.S.R. 576. 


Vt.—In re Everett’s Will, 166 A. 
827%, 105 Vt. 291. 


[a] Testator’s statement before 
marrying his second wife that he did 
not see any possible way to avoid mar- 
riage, and that she would make a 
scandal, was inadmissible to show the 


second wife’s undue influence. In re 
Eyton Will, 1667 AW S2 7 105s 
13. Michael v. Smith, 91 A. 762, 124 
Md. 116. 
14. Cross references: 


Opportunity to influence as constitut- 
ing undue influence see supra § 436. 

Presumptions, if any, arising from 
opportunity to exert undue influence 
see Supra § 450. 


Weight to be given opportunity un- 
duly to influence see infra § 472. 


15. Johnson v. Poindexter, (Tex. 
Civ.App.) 9 S.W.(2d) 172; Beadle v. 
McCrabb, (Tex.Civ.App.) 199 S.W. 
355 [error refused]. See Phillips v. 
Phillips, 148 S.W. 51, 149 Ky. 206 
(dictum). 

[a] Incomplete contracts. — The 


terms of an incomplete or proposed 
contract between the various heirs 
regarding the disposition of the prop- 
erty are admissible in evidence if they 
are germane to the issue, although it 
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stances tending in some slight degree to furnish 
ground for an inference of fraud or undue influence, 
it is proper to consider the character of the propo- 
nents and beneficiaries,!® any interest or motive 
on their part unduly to influence the testator,” and 
facts and surroundings giving them an opportunity 
Also it is generally 
proper to admit evidence, in so far as it tends to 


to exercise such influence.?§ 


is not enforceable as a contract. Col- 
vin v. Colvin, 280 P. 763, 128 Kan. 691. 


[b] Wills of others.—Where the 
beneficiaries of a full-blood Indian 
were white men and an Indian judge, 
evidence that the same parties were 
beneficiaries in wills of four other 
full-blood Indians was admissible. 
Sees Vv. Barnett, 125 P. 472, 34 Okl. 

66. 


[c] Activities in estate of insane 
son.—On contest of the testatrix’s 
will by a nephew, niece, and children 
of a deceased niece, records and pro- 
ceedings in the probate court in the 
matter of the estate of the testatrix’s 
insane son and also of his estate after 
his death, and tthe actions and conduct 
of defendant beneficiaries, no rela- 
tives of the testatrix, in connection 
therewith, was admissible on the is- 
sue of undue _ influence. Sittig v. 
Kersting, 223 S.W. 742, 284 Mo. 143. 


{[d] Procuring of scandalous state- 
ment.——Where the _ sole beneficiary 
procured a writing which cast as- 
persions on the legitimacy of the tes- 
tator’s only daughter, and threatened 
her with exposure in case of attack 
on the will, evidence thereof is ad- 
missible as an implied admission 
against the validity of the will, it ap- 
pearing that the aspersions were 
without foundation. In re Van Ness’ 
Will, 139 N.Y.S. 485, 78 Misc. 592, 9 
Mills Surr. 545. 


[e] Conspiracy.—The will of the 
beneficiary, who had died since the 
testator, has been held to be admissi- 
ble to show a conspiracy to divert the 
testator’s property from his family to 
that of his wife. Cowan v. Shaver, 95 
‘S.W. 200, 197 Mo. 203. 


[f] Evidence held admissible.—(1) 
Son’s use of ouija board to direct 
mother’s affairs. Long v. Neal, 132 
N.E. 252, 191 Ind. 118. (2) Evidence 
which tends to show concerted action 
between defendants to get the prop- 
erty of the testatrix into the posses- 
‘sion of one defendant. Appeal of 
Wheeler, 100 A. 13, 91 Conn. 388 (as 
tending to connect them as fellow 
workers in a conspiracy to influence 
the testatrix). (3) That the benefici- 
ary struck the testatrix and that she 
eried. Squires v. Cook, 157 N.W. 253, 
175 Iowa 586. (4) Showing unfair- 
ness of a settlement of the estate of 
the husband of the testatrix effected 
between the testatrix and pene. 
under testatrix’ will. Centers 
Jones, 43 S.W.(2d) 512, 241 Ky. 154. 
(5) That husband had whipped the 
testatrix and used abusive language 
toward her, and was otherwise guilty 
of unkind treatment. Jennings v. 
Jennings, (Tex.Civ.App.) 212 S.W. 
772. (6) That the proponents told a 
brother that they would drive him 
off the mother’s place, and when he 
later protested against their cutting 
timbers stated that they had their 
wishes regardless of the mother. In 
re Busick’s Will, 182 N.W. 815, 191 
Towa 524 (where a mother by her will 
left practically all of her property 
to two sons to the exclusion of nu- 
merous other children). 


16. Hannah y. Anderson, 54 S.E. 
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131, 125 Ga. 407; Davis v. Babb, 125 N. 
E. 403, 190 Ind. 173 [cit Cyc]; Kette- 
mann v. Metzger, 23 Ohio Cir.Ct. 61; 
Nussear v. Arnold, 13 Serg.&R. (Pa.) 


Toe Contra Bottoms v. Kent, 48 N.C. 
54. 
[a] Good character of propounder. 


—The good character of the pro- 
pounder is admissible where the 
grounds of the caveat were that the 
propounder had by threats and fraud 
induced the testator to execute the 
will, Hannah v. Anderson, 54 S.E. 
131, 125 Ga. 407. But see Bottoms v. 
Kent, 48 N.C. 154 (holding, in reply to 
proof that the propounder had used 
threats of violence in procuring the 
execution of the will, that it was not 
competent for him to show that he 
was of an easy, quiet temper and fac- 
ile disposition, and therefore not like- 
ly to threaten violence). 


[b] Bad character.—Where it is 
show that the beneficiaries had rep- 
resented each other as persons of vir- 
tue and good character, evidence that 
the women were of bad character is 
admissible to show that the testator 
had been deceived by falsehoods. 
pussear v. Arnold, 13 Serg.&R. (Pa.) 


[ec] Industriousness and frugality. 
—Evidence that the daughter of the 
testator and her mother, his first wife, 
were industrious and frugal is admis- 
sible to shed light on the validity of 
the will. Kettemann y. Metzger, 23 
Onioy Cir CUnGl, 


17. Cal.—In re Arnold’s Estate, 82 
RB. 252; 147 Cal.sd83e 


Fla.—Gardiner v. Goertner, 149 So. 
186 [cit Cyc]. 


Ga.—Lucas v. Parsons, 27 Ga. 593. 


Ind.—Davis v. Babb, 125 N.E, 403, 
190 Ind. 173 [cit Cyc]. 


N.Y.—Swenarton v. Hancock, 9 Abb. 
N.Cas. 326 [aff 22 Hun 38, aff 84 N.Y. 
6538, 9 Abb.N.Cas. 326 (364)]. 


Tex.—Kennedy v. Upshaw, 64 Tex. 
411; Moos v. First State Bank of 
Uvalde, (Civ.App.) 60 S.W.(2d) 888; 
Craycroft v. Crawford, (Commn.App.) 
285 S.W. 275 [rev (Civ.App.) 275 S. 
W. 124, reh den (Commn.App.) 287 
S.W. 244]. 


Vt.—In re Everett’s Will, 
82, LOS, Vit. 2On. 


[a] Daughter’s dislike for her sis- 
ter and mother is admissible, in con- 
test of the father’s will for the daugh- 
ter’s undue influence. Raney y. Ra- 
ney,'112 So. 313, 216 Ala. 30. 


18. Fla.—Gardiner v. Goertner, 149 
So. 186 [eit Cyc]. 


Ind.—Davis v. Babb, 125 N.E. 4038, 
190 Ind. 173) [eit Cyc]. 


166 A. 


a. 120 
Beets 1044, 122 N.W. 928, 144 Iowa 
Minn.—In re Hess’ Will, 51 N.W. 
614, 48 Minn. 504, 31 Am.S.R. 665. 
Tex.—Craycroft v. Crawford, 
(Commn.App.) 285 S.W. 275 [rev 
(Civ.App.) 275 S.W. 124, reh den 


(Commn.App.) 287 S.W. 244, and cit 
Cyc]. 


[§ 464 


show fraud or undue influence, of their acts, conduct, 
and declarations in the presence of the testator,*® 
or the presence of another person, when done or said 
at the time of the execution of the will or so near 
thereto as to constitute a part of the res geste,?° 
or where done after the execution of the will if 
tending to show a purpose of the one exercising the 
influence to keep the testator under control.?* 


Evi- 


[a] Management of property:.— 
An inventory and report which was 
false, signed and sworn to by _ the 
testatrix as executrix of her hus- 
band’s estate, but prepared by the 
proponents, is admissible to show that 
her property was managed by the 
proponents. Manatt v. Scott, 76 N. 
W. 717, 106 Iowa 203, 68 Am.S.R. 293. 


[b] Division of property prior to 
death.—Circumstances surrounding 
the division of her property made by 
testatrix prior to her death between 
the two defendants was admissible on 
the issue of undue influence, which 
may be proven by circumstantial evi- 
dence. Sittig v. Kersting, 223 S.W. 
742, 284 Mo. 143. 


19. Ala.—Miller v. Whittington, 80 
So. 499, 202 Ala. 400. 


Ark.—Campbell v. Carnahan, 18 S. 
W. 1098; McDaniel v. Crosby, 19 
Ark. 533. 


Cal.—In re Snowball’s Estate, 107 
Pw 598, 15% Cal: &30r. 


Conn.—Gunn’s Appeal, 27 A. 1113, 
63 Conn. 254 


Ge ecae v. Pope, 22 S.H. 245, 95 
Ga. 87; Morris v. Stokes, 21 Ga. 552. 


Ill.— Smith v. Henline, 51 N.E. 227, 
174 Ill. 184, 4 Prob.Rep.Ann. 61; Wil- 
vee v. Wilbur, 27 N.H. 701, 138 M11. 


Iowa.—Liddle v. Salter, 163 N.W. 
447, 180 Iowa 840. 
Mass.—Rowley v. Cole, 138 N.E. 


568, 244 Mass. 875; 
127 Mass. 414; 
Mass. 169. 


Mich.—In re Loree’s Estate, 122 N. 
W. 623" 158 Mich. 372; "Porterc ye 
Throop, 11 N.W. 174, 4% Mich. 3i3% 
Beaubien v. Cicotte, 12 Mich. 459. 


N.C.—Gilmore vy. Gilmore, on ING Ge 
301; Jenkins v. Hall, 52 N.C. 295. 


Or.—Greenwood v. Cline, 7 Or. 17. 


Tex.—Adams v. Adams, (Civ.App.) 
253 S.W. 605 [error dism 278 S.W. 
1114, 114 Tex. 582]. 


Utah.—In re Miller’s Estate, 102 P. 
996, 36 Utah 228) 


Vt.—In re Upwads coaches Estate, 
An vl .SouVaneee 


Ca] eas of false statements 
made to prejudice the contestant in 
the eyes of the testator is admissible. . 
In re McDonald’s Estate, 215 P. 545, 
LOT ‘Cals v6: 


20. Coghill v. Kennedy, 24 So. 459, 
119 Ala. 641; Jackson v. Jackson, 32 
Ga. 325; Matter of Wheeler’s Will, 25 
NvY.S. 318, 5 Mise. 279, 1, Pow. Surrs 


May v. Bradlee, 
Lewis v. Mason, 109 


75 


a0 Mullen vy. Helderman, 87 N.C. 
Tali, 

21. Lyman v. Kaul, 113 N.E. 944, 
275 al. 11; Davis ‘v.> Babb, 125 IN 


403, 190 Ind. 173; Neill v. Brackett, 
135 N.E. 690, 241 Mass. 534; In re 
Vhay’s Estate, 195 N.W. 674, 225 
Mich. 107. 


[a] I lustrations.—(1) Statements 
of the principal beneficiary that the 
contestant had married a woman of 
immoral character were admissible 
although made after execution of the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


dence of none of these matters is admissible, how- 
ever, when it is of such a character that it has no 
clear bearing on the questions of fraud and undue 
influence,?? particularly if made after the execution 
of the will,?* or is general in nature and not confined 
to any particular oceasion,”* or is too remote in 
Acts done some time after the exe- 
cution of the will which reflect the attitude of the 
proponent of the will toward the contestant and the 


point of time.?5 


testator are admissible.2& 


will, when such statements were 
made to induce the testator not to re- 
voke the will. Lyman v. Kaul, 113 
N.E. 944, 275 Ill. 11. (2) Evidence 
that two years after the execution 
of the will and a few days before the 
testator’s death the beneficiary pinch- 
ed him and shook him for the purpose 
of rousing him to sign instruments 
was admissible to show her indiffer- 
ence to his welfare and her control 
over him and her disposition to exer- 
cise such influence when it suited her 
purpose. Neill v. Brackett, 135 N.EH. 
690, 241 Mass. 534. 


[b] Subsequent gift.—Evidence 
that after the execution of the will 
the testator gave his sister charged 
with exercising undue influence some 
liberty bonds was admissible as tend- 
ing to show the continuance of the 
undue influence, and thereby to ex- 
plain the reason why the will was 
not revoked. Gott v. Dennis, 246 S. 
W. 218, 296 Mo. 66. 


22. Ind.—Ryman v. Crawford, 86 
Ind. 262. 

Me.—King v. Holmes, 24 A. 819, 
84 Me. 219. 


Md.—Packham y. Ludwig, 
1048, 103 Md. 416; 
37 Md. 221. 


Mass.—Sullivan v. Brabazon, 162 
N.E. 312, 264 Mass. 276; Old Colony 
rust Co. Vv. Di ‘Cola, 123 N.Ey 454, 
233 Mass. 119. 


Mich.—In re Merriman’s Appeal, 66 
N.W. 372, 108 Mich. 454; Shepardson 
v. Potter, 18 N.W. 575, 53 Mich. 106. 


Mo.—Garland y. Smith, 28 S.W. 191, 
29 S.W. 836, 127 Mo. 567. 


Ohio.—Rapp v. Becker, 26 Ohio Cir. 
Creset. 


Pa.—Trainer v. 
Super. 57. 


Tex.—Chaddick v. Haley, 17 S.W. 
233, 81 Tex. 617; Jennings v. Jen- 
nines, (Civ.App:)) 212. iS,W. 772. 


Vt.—In re Waterman’s Will, 150 A. 
65, 102 Vt. 448; In re Chisholm’s Will, 
108 Asi398, 93 Vt.e453; 


[a] Financial difficulties. — Evi- 
dence that the person allezed to have 
exerted undue influence was in finan- 
cial difficulties has been held not to 
be admissible. Sullivan v. Brabazon, 
162 N.E. 312, 264 Mass. 276. 


[b] Penurious character of person 
exercising infinence.—Mvidence that 
the person accused of exercising the 
influence, who is the mother of the 
beneficiary, had a penurious character 
is inadmissible to the issue for the 
purpose of Showing whether she had 
exercised undue influence. Calkins’ 
ya v. Calkins, 44 P. 577, 112 Cal. 

6. 


[ec] Evidence held inadmissible or 
properly excluded.—(1) Evidence of 
the appraiser of the estate for in- 
heritance tax purposes. Meyers v. 
Drake, 24 S.W.(2d) 116, 324 Mo. 612 
(respecting dealings with the chief 
beneficiary). (2) Ill treatment of, 
and undue influence over, the testatrix 


63 A. 
Jameson v. Hall, 


McGarrity, 40 Pa. 
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admissible ;?7 


est,°° and even 


by her husband, occurring long after 
execution of will. Morris v. Mor- 
ris, (Tex.Civ.App.) 268 S.W. 187. (3) 
Acts of cruelty, etc., of a son to a 
daughter, many years before the mak- 
ing of the mother’s will. Jones v. 
Beckley, 191 S.W. 627, 173 Ky.. 831. 
(4) Expressions by the testator’s 
second wife of dislike of the testator’s 
divorced wife and her daughter. In 
re Allen’s Estate, 203 N.W. 479, 230 
Mich. 584 (in view of evidence of 
mutual dislike and despiteful usage of 
her by the former wife and daughter). 
(5) That the contestant’s brother had 
unlawfully deprived the contestant of 
property. Kell v. Ross, (Tex.Civ. 
App.) 175 S.W. 752. (6) Statements 
as to the beneficiary’s confidence in 
her ability to influence the testator. 
In re Chisholm’s Will, 108 A. 393, 93 
Vt. 458. (7) Testimony of a benefi- 
ciary, with whom the testator had 
sustained illicit relations, as to wheth- 
er the grounds of the divorce she 
secured from her husband were his 
desertion. Old Colony Trust Co. v. 
Di Cola, 128 N.E. 454, 233 Mass. 119. 
(8) Whether the beneficiaries were 
members of a certain society. Sulli- 
van v. Brabazon, 162 N.E. 312, 264 
Mass. 276. 


23. Motley v. Lawrence, (Tex.Civ. 
App.) 283 S.W. 699; In re Waterman’s 
Will, 150 A. 65, 102 Vt. 443. 


24. Waterman vy. Hall, 126 N.E. 
139, 291 Ill. 304; In re Merriman, 66 
N.W. 372, 108 Mich. 454. 


[a] Tllustration.—In a suit to set 
aside a will on the ground of undue 
influence, evidence that the person 
charged with exerting such influence 
improperly influenced the testator in 
his professional conduct as a lawyer, 
and deceived and betrayed women 
who had confided their property and 
business to him, was-properly reject- 
ed. Waterman 'v. Hall, 126 N.BE. 139, 
291 Ill. 304. 


25. In re Withington’s Estate, 279 
PP, 196) 280) Py V52,. 99 CalApp.  6LT; 
Aldrich v. Aldrich, 102 N.B. 487, 215 
Mass. 164, Ann.Cas.1914C 906; Gar- 
land v. Smith, 28 S.W. 191, 29 S.W. 
836, 127 Mo. 567. 


[a] Dlustration.—Evidence of the 
beneficiary’s disreputable character 
and occupation thirteen years prior 
to the making of the will is inadmis- 
sible. In re Withington’s Estate, 279 
P. 196, 280 P. 152, 99 Cal. App. 617. 


[b] 
—tIn re Jackson's Estate, 
762, 220 Mich. 565. 


26. Kasten v. Kasten, 157 A. 533, 
161 Md. 409. 


[a] Tllustration. — Evidence re- 
specting the caveatee’s employment 
of a detective to investigate the 
caveator’s parentage, and her state- 
ments to the:detective, were properly 
admitted, although occurring several 
years after the date of the will. 
Kasten v. Kasten, 157 A. 533, 161 Md. 
409. 


27. Ky.—Wall v. Dimmitt, 72 S.W. 
800, 114 Ky. 923, 24 Ky.L. 1749. 


Evidence held not too remote. 
190 N.W. 
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Declarations of proponent or beneficiary. Decla- 
rations of a proponent or beneficiary evidencing 
some intention unduly to influence the testator are 
although made before the execution 
of the will,?® and admissions are clearly competent,*® 
unless made by only one of several parties in inter- 


in that case they are admissible, 


where the parties are so united in interest and pur- 
pose or are so joined together in a conspiracy, that 
the statement of one is binding on all.*! 


Statements. 


Md.—Kasten v. Kasten, 157 A. 533, 
161 Md. 409. 


Mich.—In re Loree’s Estate, 122 N. 
W. 623, 158 Mich. 372. 


N.Y.—Matter of Budlong, 7 N.Y.S. 
289, 54 Hun131, 28 Ni Civ. Proce: 13 
{aff 27 N.E. 945, 126 N.Y. 423]; Julke 
v. Adam, 1 Redf.Surr. 454; Brush v. 
Holland, 3 Bradf.Surr. 240. 


Ohio.—Herrman v. Levy, 9 Ohio 
App. 269; Schoch v. Schoch, 27 Ohio 
CiriGt, $28: 


; Pa.—Kenyon v. Ashbridge, 35 Pa. 
57: 

S.C.—Ex parte McKie, 91 S.E. 978, 
LOS. Ome bite 


Tex.—Scott v. Townsend, 166 S.W. 
1138, 106 Tex. 322 [rev (Civ.App.) 15% 
S.W. 342]; Johnson vy. Poindexter, 
(Civ.App.) 9 S.W.(2d) 172; Sockwell 
beeen Sockwell, (Civ.App.) 166 S.W. 


[a] Such declaration is not hear-. 
say, but original testimony establish- 
ing the actor’s wrong intent out of his 
own mouth. Ex parte McKie, 91 S.E. 
O73 2 1 OT LS Crk 


Weight to be given declarations of 
eae other than testator see infra 
(> 


28. Lisle v. Couchman, 142 S.W. 
1023, 146 Ky. 345; Ex parte McKie, 
91 SiB 978, 1107 (S:Gewo ve 


[a] Reason for rule.—‘‘The exist- 
ence in the mind of a deliberate de- 
sign to do a certain act, when once 
proved, may properly lead to the in- 
ference that the intent once harbored 
continued and was carried into effect 
by acts long subsequent to the origin 
of the motive by which they were 
prompted.” Ex parte McKie, 91 S.E. 
SUS BI85, eLONims um Die 


29. Ala.—Lewis v. Martin, 98 So. 
635, 210 Ala. 401. 


Conn.—Saunders’ Appeal, 6 A. 193, 
54 Conn. 108. 


Mich.—Shepardson v. Potter, 18 N. 
W. 575, 53 Mich. 106. 


N.C.—In re poueenery Will, 126 S.E. 
ToS, a SONNTCs 


: tn Be v. Moore, 
72. 

Vt.—In re Everett’s Will, 166 A. 827, 
105 Vt. 291; Crocker vy. Chase’s Hs- 
tate, 57 Vt. 413; Fairchild v. Bas- 
comb, 35 Vt. 398. 


30. Ala.—Hastis v. Montgomery, 9 
So. 311, 93 Ala. 293. 


Ark.—Milton y. Jeffers, 
60, 154 Ark. 516. 


Ill.—Joyal v. Pilotte, 127 N.E. 741, 
293 Ill. 377; Campbell v. Campbell, 28 
N.B. 1080, 138 Ill. 612. 


Mass.—McConnell v. Wildes, 26 N. 
BE. 1114, 153 Mass. 487. 


Pa.—Gallagher’s Lessee v. Rogers, 
1 Yeates 390. 


81. Primmer v. Primmer, 39 N.W. 
676, 75 Iowa 415; Horn v. Pullman,. 
10) Bruny 471) [ait 72 Nev. Gol ens 
parte McKie, 91 S.M. 978, 107 S.C. 57> 


6 Yerg. 


243 S.W. 


T18> [6850r5:] 


of the person charged with the exercise of undue in- 
fluence, not made in the presence of the testator, 
which tend to show his ill will toward the contest- 
ant,?* the extent of his influence,?? and the manner 
in which he purported to exercise his influence,*# 
Evidence of threats of 
the beneficiary against the contestant not made 
within the hearing of the testator is inadmissible.*® 
A declaration by a devisee showing an intention to 
exercise undue influence has been held not to be ren- 
dered inadmissible by the death of declarant before 
Where the will as executed conformed 
to the declared intention, the declaration has been 
held admissible although there was no evidence con- 
necting the intent of the declarants and the acts 


have been held admissible. 


the trial.?® 


of the testator.?* 


Activity of the beneficiary in procuring the execu- 


Scott v. Townsend, 166 S.W. 1138, 
106 Tex. 322 [rev (Civ.App.) 159 S. 
W. 342). 


[a] Flustration.—In a will contest 
on the ground of undue _ influence 
whereby tthe contestee, the testator’s 
wife, sought to obtain benefits for her- 
self and her son, innocent of any col- 
lusion, to the exclusion of her step- 
daughter, it was held that the con- 
testee’s declarations of hostility to- 
ward the stepdaughter were admissi- 
ble, even though they would inevita- 
bly affect the interest of the son. 
Scott v. Townsend, 166 S.W. 1138, 106 
Tex. 322 [rev (Civ.App.) 159 S.W. 
342]. 

32. Zinkula v. Zinkula, 154 N.W. 
158, 171 Iowa 287; Scott v. Townsend, 
166 S.W. 1138, 106 Tex. 322; Adams v. 
Adams, (Civ.App.) 253 S.W. 605 [error 
dism 278 S.W. 1114, 114 Tex. 582]. 


33. Scott v. Townsend, 166 S.W. 
1138, 106 Tex. 322; Adams v. Adams, 
(Civ.App.) 255 S.W. 605 [error dism 
278 S.W. 1114, 114 Tex. 582]. 


34. Scott v. Townsend, 166 S.W. 
1138, 106 Tex. 322; Adams v. Adams, 
(Civ.App.) 2538 S.W. 605 [error dism 

; 278 SW. 1114, 114 Tex. 582]. 


35. Garland v. Smith, 28 S.W. 191, 
29 S.W. 836, 127 Mo. 567. 


36. Ex parte McKie, 91 S.E. 978, 
LORS: Ca, 5a 


37. Ex parte McKie, supra. 


38. Raney v. Raney, 112 So. 313, 
216 Ala. 30. See In re Nelson’s Estate, 
(Cal.App.) 25 P.(2d) 871 (holding such 
activity on the part of the legatee a 
potent circumstance in determining 
whether or not the will was procured 
by undue influence). 


[a] Conversation between witness 
and proponent.—A conversation be- 
tween a subscribing witness, who was 
the probate judge of the county, and 
the proponent, testified to by the judge 
as a witness, was material evidence 
under a specification charging that un- 
due influence was exercised by the 
proponent. Miller v. Whittington, 80 
So. 499, 202 Ala. 400. 


39. Weight given exclusion of con- 
testants from presence of testator sce 
infra § 466. 

40. Ala.—Coghill v. 
So. 459, 119 Ala. 641. 

Cal.—In re Tibbett’s Estate, 69 P. 
978, 137 Cal 123, 8 Prob.Rep.Ann. 102. 

Iowa.—Suyuires v. Cook, 157 N.W. 
253, 175 Iowa 586. 

Ky.—Lisle v. Couchman, 142 S.W. 
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General. 


[§§ 464-465 


tion of the will is admissible.?8 


Exclusion from testater’s presence.®°® 
that the proponents of the will excluded friends and 
relatives from the testator’s presence?® either before 
or after the execution of the will,*1 or failed to noti- 
fy the contestants of the testator’s serious illness,*? 
is admissible, but it has been held that it is neces- 
sary to introduce some evidence tending to connect 
the beneficiary with the exclusion of friends before 
such evidence is competent.*? 


[§ 465] c. Weight 
While it has been held that the evidence, 
to sustain a finding that a will was executed by un- 
due influence, must be clear, satisfactory, and con- 
vineing,*® the rules of evidence in civil cases gener- 


The fact 


and Sufficiency*¢—(1) In 


ally*® apply, and a preponderance of evidence is 


1023, 146 Ky. 345. 
Mass.—Davenport v. Johnson, 65 


N.E. 392, 182 Mass. 269; Lewis v. 
Mason, 109 Mass. 169. 
Mich.—Walts v. Walts, 86 N.W. 


1030, 127 Mich. 607. 


[a] Locking of testator’s door.— 
Testimony that witness upon visiting 
the testator after the beneficiaries had 
come to live with him sometimes 
found the door locked, and that no one 
would open it, was admissible upon 
the question of undue influence. In re 
PICSEROINE Estate, 106 A. 594, 93 Vt. 

6. 


41. In re Tibbett’s Estate, 69 P. 
4 137 Cal. 123, 8 Prob.Rep.Ann. 
102. 


In re Gallo’s Estate, 214 P. 


42. 
496, 61 Cal.App. 163. 


43. In re Wickes’ Estate, 72 P. 902, 
139 Cal. 195, 8 Prob.Rep.Ann. 727 


44. Sufficiency of evidence to make 
jury question on issue of undue in- 
fluence see infra §§ 917-923. 


45. Cal.—In re Seiler’s Estate, 170 
PYAIWSS lyse SOL O@alem cdl. 

Ky.—Jones v. Beckley, 191 S.W. 
627, 173 Ky. 8381. 

Md.—Donnelly v. Donnelly, 143 A. 
648, 156 Md. 81. 


Minn.—In re Mollan’s Estate, 232 
NOW ot Lob Minne 27. 


Pa.—In re Mark’s BEstate, 298 Pa. 
285, 148 A. 297; Caughey v. Briden- 
baugh, 57 A. 821, 208 Pa. 414; In re 
Logan’s Estate, 45 A. 729, 195 Pa. 282. 


Va.—Tabb v. Willis, 156 S.E. 556, 


155 Va. 886; Jenkins v. Trice, 147 S. 
e251, L528, Va. 41 mMhorntonmev. 
Thornton’s Ex’rs, 126°S.E. 69, 141 
Va. 232. 


Wash.—Roe y. Duty, 197 P. 47, 115 
Wash. 313. 


Wis.—In re McLeish’s Will, 245 N. 
W. 197, 209 Wis. 417; In re Grosse’s 
Will, 243 N.W. 465, 208 Wis. 473; In 
re Schaefer’s Estate, 241 N.W. 382, 
207 Wis. 404; In re Fortner’s Will, 
206 N.W. 969, 188 Wis. 594; In re Em- 
erson’s Will, 198 N.W. 441, 183 Wis. 
437; In re Laper’s Hstate, 195 N.W. 
323, 181 Wis. 443; In re Boardman’s 
Will, 190 N.W. 355, 178 Wis. 517; In 
re Duncan’s Will, 141 N.W. 1002, 154 
Wis. 39; In re Ball’s Estate, 141 N. 
Wess Loose 2. 


[a] Substantial testimony.—A 
court is not authorized to presume 
that a will was made under the influ- 
ence of another unless there be some 


necessary and sufficient.47 It is not sufficient that 


substantial evidence tending to sup- 
port this view. Redman y. Ruff, 244 
S..W. 910, 196) iKy;.. 471. 


[b] Ivresistible-—Proofs of un- 
due influence should be irresistible. 
Whenever their effect is doubtful in 
law, or when the proofs are unrelated 
to the precise allegations stated in 
the objections to probate, the pre- 
sumption should be for the will, if the 
factum of the will is otherwise estab- 
lished. In re Hock’s Estate, 129 N. 
Y.S. 196, 74 Mise. 15, 8 Mills Surr. 415. 


[ec] No benefit to person wielding 
influence.—Where the person or per- 
sons charged with wielding the in- 
fluence derive no benefit whatever 
from the act complained of, the proof 
to establish undue influence must be 
of a high order. In re Knight’s Will, 
150 N.Y.S. 137, 87 Mise. 577, 12 Mills 
Surr. 567. 


[d] Reasonable certainty.—Before 
a will may be annulled on the ground 
of undue influence, the evidence must 
show with reasonable certainty that 
such influence was exercised. Holmes 
yee ceton (Tex.Civ.App.) 241 S.W. 


[e] Execution marked by fair deal- 
ing.—Strong testimony of undue in- 
fluence should be adduced, where the 
execution of the will was marked by 
circumstances of fair dealing, and the 
subscribing witnesses are above sus- 
Picton. Means v. Means, 36 S.C.L. 


46. See Evidence § 1745. 


47. Colo.—Nelson v. Nelson, 146 P. 
1079, 27 Colo.App. 104. 


Ill.—Compher v. Browning, 76 N.E. 
678, 219 Ill. 429, 109 Am.S.R. 346. 


Ind.—Pepper v. Martin, 92 N.E. 777, 
175 Ind. 580. 


Ky.—McGee v. Brame, 195 S.W. 473, 
176 Ky. 302; Murphy’s Ex’r v. Mur- 
phy, 142 S.W. 1018, 146 Ky. 396. See 
Milton v. Hunter, 76 Ky. 163 (holding 
that it is not necessary that the ex- 
ercise of undue influence shall be 
proved to the satisfaction of the jury, 
it being sufficient that they believe 
that such influence was possessed and 
exercised by some person and the 
free agency of the testator subordi- 
nated to his will). 


Mass.—Cereghino vy. 
N.E. 1538, 247 Mass. 319. 


Mich.—Bush vy. Delano, 71 N.W. 628, 
113 Mich. 321, 2 Prob.Rep.Ann. 703. 


N.J.—Schuchhardt v. Schuchhardt, 
49 A. 485, 62 N.J.Eq. 710; Stouten- 
burgh v. Hopkins, 12 A. 689, 43 N.J. 
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§ 465] 


the evidence be consistent with the hypothesis that 
the will was obtained by undue influence, but it is 
necessary that the evidence be inconsistent with a 
The proof should be to the 


contrary hypothesis.*§® 


WILLS 


isfaction.*® 


reasonable satisfaction of the jury, not to their sat- 


Ea. 577 [aff 19 A. 622, 45 N.J.Eq. 890]. 


N.Y.—In re Dowdle’s Will, 231 N.Y. 
S. 320, 224 App.Div. 450; In re Dot- 
terweich’s Will, 205 N.Y.S. 580, 210 
App.Div. 131; In re Allaway’s Will, 
ib. Noyes (0, -1on App. Dive 8; .in re 
Connor’s Will, 240 N.Y.S. 694, 135 
Mise. 740 [rev on other grounds 244 
N.Y.S. 221, 230 App.Div. 163]. 


Ohio.—Chaney v. Coulter, 29 Ohio 
GAS 277: 


Or.—In re Moore’s Estate, 236 P. 
265, 114-Or. 444. 


Va.—Culpepper v. Robie, 154 S.E. 
687, 155 Va. 64. 


Wash.—In re McCombs’ Estate, 2 
e.(20)) (692: 164. Wash... 339 (aff 7 7P. 
(2d) 1119]. 


But see In re Emerson’s Will, 198 
“N.W. 441, 183 Wis. 437; In re Board- 
man’s Will, 190 N.W. 355, 178 Wis. 517 
(both cases holding that a mere pre- 
ponderance of evidence is not suffi- 
cient to show undue influence). 


48. Ala.—Councill vy. Mayhew, 55 
So. 314, 172 Ala. 295; Schieffelin v. 
Schieffelin, 28 So. 687, 127 Ala. 14. 


Cal.—In re De Laveaga’s . Estate, 
33. P. 307, 165. Cal. 607;—In' re, Kil- 
born’s Estate, 120 P. 762, 162 Cal. 4; 
In re Lavinburg’s Estate, 119 P. 915, 
161 Cal. 536; In re Finkler’s Estate, 
(App.) 21 P.(2d) 681; In re Donovan’s 
Estate, 299 P. 816, 114 Cal.App. 228. 


Tll.— Peters v. Tekete, 160 N.E. 594, 
329 Ill. 268; Blackhurst v. James, 127 
N.E. 226, 293 Ill. 11; Waterman v. 
Hall, 126 N.E. 139, 291 Ill. 304; Com- 
pher v. Browning, 76 N.E. 678, 219 Ill. 
429, 109 Am.S.R. 346. 


Iowa.—In re Lochmiller’s Estate, 
202 N.W. 75, 199 Iowa 358; Brackey 
v. Brackey, 130 N.W. 376, 151 Iowa 99. 


Me.—In re Coombs, 92 A. 515, 112 
Me. 445. 


Neb.—In re Spier’s Estate, 157 N. 
Ue 1014, 99 Neb. 858, L.R.A.1916E 
OZ. 

N.J.—Schuchhardt v. Schuchhardadt, 
49 A. 485, 62 N.J.Eq. 710; In re Col- 
verte Estate, 166 A. 521, 11 N.J.Misc. 
10. 


N.Y.—In re Ruef, 167 N.Y.S. 498, 
180 App.Div. 203 [aff 119 N.E. 1075, 223 
N.Y. 582]; In re O’Brien’s Estate, 1386 
INDY ES: 266,015 - Meise: 723" oIni ire 
Crockett’s Will, 14% N.Y.S. 477, 86 
Misc. 631, 12 Mills Surr. 393; In re 
Schmidt’s Will, 189 N.Y.S. 464; 
Whelpley v. Loder, 1 Dem.Surr. 368 
[aff 40 Hun 636, 24 N.Y.Wkly.Dig. 
182; aff 18 N.E. 874, 111 N.Y. 239, 16 
N.Y.Civ.Proc. 89]. 


Pa.—In re Ewart’s Estate, 92 A. 
708, 246 Pa. 579; Caughey v. Briden- 
baugh, 57 A. 821, 208 Pa. 414. 


Va.—Dearing v. Dearing, 
286, 1382 Va. 178. 


W.Va.—Freeman v. Freeman, 76 S. 
E. 657,.71 W.Va. 303. 


Wis.—In re Ball’s Estate, 141 N.W. 
Solio mVV Iss ait 


Eng.—Boyse v. Rossborough, 6 H. 
L.Cas. 1, 10 Reprint 1192. 


Can.—Adams, v. McBeath, 27 Can. 
Bae. 13) fate sb 6. 613i. 

[a] Illustration.—Where the evi- 
dence was as consistent with the pro- 
ponents’ denial of fraud as with the 
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111 S.E. 


contestants’ contention that the will 
was procured by gross fraud of a dev- 
isee, the will was properly allowed. 
In re Coombs, 92 A. 515, 112 Me. 445. 


[b] Prima facie proof by the pro- 
ponent, based upon evidence which 
has not been overborne by the con- 
testant, may be deemed sufficient to 
satisfy the surrogate that decedent 
was not under restraint in making 
the will. In re Schillinger’s Will, 
173 N.E. 380, 258 N.Y. 186 [motion den 
180-N.H. 365, 258 N.Y. 632]. 


{c}] Forgery, undue infiuence, and 
fraud in obtaining the testator’s sig- 
nature to a different instrument from 
that which he intended to sign are 
otfenses too grave to be inferred from 
circumstances capable of innocent 
construction. Dearing vy. Dearing, 
111 S.E. 286, 132 Va. 178. 


49. Miller v. Whittington, 
499, 202 Ala. 400. 


50. Cal.—In re Snowball’s Estate, 
LO es, Lo Cal, o0l ss In ore, Rib= 
betts’ Hstate, 69 P. 978, 137 Cal. 123, 
8 Prob.Rep.Ann. 102; In re Kendrick’s 
Estate, 62 P. 605, 1380 Cal. 360; In re 
Su venNys Estate, 59 P. 571, 127 Cal. 


80 So. 


Ga.—Simpler v. Lord, 28 Ga. 52. 

Hawaii.—Afong’s Estate, 26 Ha- 
wali 147. 

Ill.— Keyes v. Kimmel, 57 N.E. 851, 
186 Ill. 109. 


Iowa.—Sullivan v. Kenney, 126 N. 
W. 349, 148 Iowa 361; Watson v. 
Clark, 122 N.W. 913. 


Kan.—Kerr v. Kerr, 101 P. 647, 80 
Kan. 83. 


Ky.—Gillispie’s Ex’r vy. Gillispie, 
128 S.W. 1078; Frye v. Jones, 24 S. 
W. 5, 95 Ky. 148, 44 Am.S.R. 206, 15 
Ky.L. 500; Gutman vy. Turner, 85 S. 
W. 185, 27 Ky.L. 386. 


Md.—Grove vy. Spiker, 20 A. 144, 72 
Md. 300. 


Mass.—Hoffman v. Hoffman, 78 N. 
BH. 492, 192 Mass. 416; Capper yv. Cap- 
per, 52 N.E. 98, 172 Mass. 262. 


Mich.—Haines v. Hayden, 54 N.W. 
911, 95 Mich. 332, 35 Am.S.R. 566. 


Mo.—Dausman vy. Rankin, 88 S.W. 
COG els SUMO Oreiian Oe Aca Ete ero lie 
Gordon v. Burris, 54 S.W. 546, 153 
Mo. 228; Muller y. St. Louis Hospital 
ASSOC., 73 Mo. 242 Laff 5 Mo.App. Soe 
Ford v. Hennessy, 70 Mo. 580. 


Neb.—James y. Sutton, 54 N.W. 670, 
36 Neb. 393 


Nore barinan v. Richards, 49 A. 
831, 63 N.J.Eq. 211; Hildreth v. Mar- 
shall, 27 A: 465, 51.N.J.Eq. 241; Car- 
roll v. House, 22 A. 191, 48 N.J.Eq. 
269, 27 Am.S.R. 469. 


N.Y.—Matter of Spratt’s Will, 45 
N.Y.S. 273, 17 App.Div. 636; Matter 
OL eM LaicyiS WallAe 72 Nase 21290 35 
Mise. 581, 2 Mills Surr. 296; Matter 
of Graf’s Will, 31 N.Y.S. 682, 10 Misc. 
293, 1 Gibb Surr. 155; In re Brooks’ 
Will, 120 N.Y.S. 596; In re Morley’s 
Will, 119 N.Y.S. 58; In re Ellwanger’s 
SWALLE Sees ING Wa aerate 20! IN. Yess 
1122, 1386 App.Div. 909]; In re Ma- 
honey, 12 N.Y.S. 122, 58 Hun 608 [re- 
arg den 14 N.Y.S. 335, 60 Hun 579]; 
Matter of Hopkins’ Will, 6 N.Y.St. 390, 
43 Hun 637; Matter of Monroe, 20 
N.Y.S. 82, 2 Conn.Surr, 395. 


N.C.—In re Everett’s Will, 68 S.E. 
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In many cases the evidence has been 
held sufficient to support a finding or verdict that 
the will was procured by undue influence or fraud 
and undue influence,®® while in a large number of 


924, 153 N.C. 83. 


Pa.—Robinson vy. Robinson, 53 A. 
253, 203 Pa. 400, 8 Prob.Rep.Ann. 217; 
Perret v. Perret, 39 A. 33, 184 Pa. 131, 
3 Prob.Rep.Ann. 643; Erwin’s Est., 
3 Pa.Dist. 818, 16 Pa.Co. 62. 


Tex.—Bradshaw v. Seaton, 128 S. 
W. 948, 60 Tex.Civ.App. 278. 
Wash.—Betcher vy. Brady, 101 P. 


220, 52 Wash. 644. 


Wis.—Spehn vy. Huebschen, 53 N.W. 
550, 83 Wis. 313. 


Ont.—Wanamaker y. Livingston, 43 
Ont.L. 248; Lloyd v. Robertson, 35 
Ont.L. 264, 9 Ont.W.N. 339; Wilson v. 
Kinnear, [1925] 2 Dom.L.R. 641. 


Sie ea v. Conway, 45 N.B. 


[a] Evidence held sufficient to: 
(1) Show fraud. In re Parrish’s Hs- 
tate, (Cal.App.) 26 P.(2d) 891; In re 
Bhie’s Estate, 2 P.(2d) 398, 115 Cal. 
App. 656; Churchill v. Neal, 82 S.E. 
1065, 142 Ga. 352; In re Schmanda’s 
Will, 193 Ill.App. 611; Smith v. Diggs 
97 A. 712, 128 Md. 394 (where it ap- 
peared that the caveatee, who was the 
principal beneficiary, had deceived 
the testator with reference to her at- 
titude in another will contest, and 
gave him to understand that she was 
loyal to him); In re Reilly’s Will, 249 
N.Y.S. 152, 139 Misc. ‘732; In re Cut- 
ter’s Will, 154 N.Y.S: 250, 89 Misc; 
663, 14 Mills Surr. 84 [rev 162 N.Y.S. 
645, 175 App.Div. 647]; Central Trust 
Co. v. Boyer, 162 A. 806, 308 Pa. 402. 
(2) Show mistake nullifying the will. 
Snyder v. Raymond, 285 P. 478, 48 
Idaho 810. (3) Warrant a finding of 
undue influence. Home Life Ins. Co. 
of New York v. Masterson, 21 S.W. 
(2d) 414, 180 Ark. 170; Alford v. 
Johnson, 146 S.W. 516, 103 Ark. 236; 
In re Presho’s Estate, 238 P. 944, 196 
Cal. 639 (codicil); In re Nutt’s Hs- 
tate; 1852-2. (398 el she Cale 522° mnene 
Strachan’s Estate, 135 P. 296, 166 Cal. 
162; In re De Laveaga’s Estate, 133 
P. 307, 165 Cal. 607; In re Snowball’s 
Estate, LO%eP 1598) Tod Cals Odin 
re Little’s Estate, 223 P. 416, 64 Cal. 
App. 695 (in a contest of a wiil exe- 
cuted by testatrix when she was 
eighty nine years old, and of a codi- 
cil executed when testatrix was nine- 
ty four years old, the ground of con- 
test being undue ‘influence exerted by 
her daughter and her attorney, and it 
appearing that testatrix was alone 
and of limited education and of prac- 
tically no business experience); In 
re Ramey’s Hstate, 217 P. 135, 62 Cal. 
App. 413; Appeal of Wheeler, 100 A. 
03; eos Conn. 388; Newman v. Smith, 
82 So. 236, 77 Fla. 633, 667, 688; Ma- 
her v. Maher, 170 N.E. 221, 338 Till. 
192; Cunniff v. Cunniff, 99 N.E. 654, 
255 Ill. 407; Hannant v. Penstone, 99 
N.BE. 512, 255 Ill. 274; Leonard v. Bur- 
tle, 80 N.E. 992, 226 Ill. 422; Cheney v. 
Goldy, 80 N.E. 289, 225 Til. 394, 116 
Am.S.R. 145; Morrison Vv. McLaugh- 
lin, 182 N.W. 671, 191 Iowa 474; Pick- 
ler v. Wise, 132 N.W. 815, 152 Iowa 
644; Colvin y. Colvin, 280 P. ROSs eras 
Kan. 691; Sharp v. Losee, 199 P, 94, 
109 Kan. O11; Hoft v. Hoff, 189 P. 618, 
106 Kan. 542; Wilson v. Colborn, 188 
P8006 ‘Kan. 440; Fairbank v. 
Fairbank, 139 P. 1011, 92 Kan. 45 [reh 
den 141 BP. 297, 92 Kan. 492]) “Kerr 
v. Kerr, 101 P. 647, 80 Kan. 83; Grigs- 
by v. Grigsby, 61 S.W. (2d) 605, 249 
Ky. 727; Duval v. Duval, 60 S.W. (2d) 
351, 249 1eaitey TMSP Moran’s Bx’r v. 
Moran, 59 S.W. (24) 7, 248 Ky. 554; 
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other eases it has been held insufficient.54 | 


Kidd v. Rodfus, 43 S.W.(2d) 501, 241 
Ky. 183; Stewart v. Douglas, 29 S. 
W.(2d) 687, 235 Ky. 121; Rounds v. 
Rounds, 283 S.W. 77, 214 Ky. 294; 
Holliday v. Holliday, 171 S.W. 156, 161 
Ky. 500; Bramel’s Ex’r v. Crain’s 
Guardian, 163 S.W. 1125, 157 Ky. 671; 
Rhea v. Madison, 151 S.W. 667, 151 
Ky. 262; Gillispie’s Ex’r v. Gillispie, 
(Ky.) 128 S.W. 1078; Livering’s Ex’r 
v. Russell, 100 S.W. 840, 30 Ky.L. 
1185; Walls v. Walls, 99 S.W. 969, 
30 Ky.L, 948; Griffith v. Benzinger, 
2 DACA aia 144 Md. 575; Rowe v. Col- 
lamore, 130 N.E. 181, 238 Mass. 15; 
Emery v. Emery, 111 N.E. 287, 222 
Mass. 439; Bassity v. Welch, 99 N.E. 
95, 212 Mass. 338; In re Niemschack’s 
Estate, 221 N.W. 659, 244 Mich. 469; 
In re Lande’s Estate, 236 N.W. 705, 
183 Minn. 419 (where it was shown 
that the proponent, a physician, kept 
his brother, the testator, in a private 
room under the influence of heavy 
doses of drugs and allowed no one 
else to see him, keeping another 
brother, whom the will disinherited, 
in ignorance of the testator’s illness); 
In re Olson’s Estate, 223 N.W. 677, 
176 Minn. 360; In re Simmon’s Estate, 
194 N.W. 330, 156 Minn. 144; Kletsch- 
ka “v. Kiletschka, 129 N.W.. 372, 113 
Minn. 228; Isom v. Canedy, 88 So. 
485, 128 Miss. 64; Ehrlich v. Mittel- 
berg, 252 S.W. 671, 299 Mo. 284; Mc- 
Nealey v. Murdock, 239 S.W. 126, 293 
Mo. 16; Coldwell v. Coldwell, (Mo.) 
228 S.W. 95; Wendling v. Bowden, 
161 S.W. 774, 252 Mo. 647; Naylor v. 
McRuer, 154 S.W. 772, 248 Mo. 423; 
Current v. Current, 148 S.W. 860, 244 
Mo. 429; Holton v. Cochran, 106 S.W. 
1035, 208 Mo. 314; In re Noren’s Es- 
tate, 230 N.W. 495, 119 Neb. 653; Gaff- 
ney v. Coffey, 124 A. 788, 81 N.H. 
300; In re Morrisey’s Will, 111 A. 26, 
91 N.J.Eq. 480; In re Johnson’s Will, 
85 A. 254, 80 N.J.Eq. 525; Aumack 
v. Jackson, 78 A. 749, 78 N.J.Eq. 189 
[rev 82 A. 896, 79 N.J.Eq. 599]; Arm- 
strong vy. Armstrong, 66 A. 399, 69 
N.J.Eq. 817; In re Gordon’s Estate, 
(N.J.Prerog.) 89 A. 33; In re Colton’s 
Estate, 166 A. 521, 11 N.J.Misc. 410 
(second codicil); In re Chapman, 167 
N.Y.S. 719, 181 App.Div. 881 [aff 165 
N.Y.S. 405, 99 Mise. 183, rearg den 
167 N.Y.S. 1092, 181 App.Div. 937]; 
Eckert v. Page, 146 N.Y.S. 513, 161 
App.Div. 154, 13 Mills Surr. 60 [dism 
of appeal den 105 N.E. 1083, 211 N.Y. 
529]; In re Bernslee’s Will, 17 N.Y.S. 
665, 683 Hun 628; In re Thomas’ Hs- 
tate, 251 N.Y.S. 726, 140 Misc. 446; 
In re Williams’ Will, 151 N.Y.S. 467, 
89 Misc. 1, 18 Mills Surr. 455; In re 
Herrmann’s Will, 150 N.Y.S. 118, 87 
Misc. 476, 12 Mills Surr. 468; In re 
Van Ness’ Will, 139 N.Y.S. 485, 78 
Mise. 592, 9 Mills Surr. 545; In re 
Campbell’s Will, 136 N.Y.S. 1086; In 
re Brook’s Will, 120 N.Y.S. 596; In 
re Morley, 119 N.Y.S. 58; In re Ell- 
wanger’s Will, 114 N.Y.S. 727 [aff 
120 IN. Yes. 1122, 186 App.Div. 909]; 
In re Hinton’s Will, 104 S.B. 341, 180 
N.C. 206; In re Everett’s Will, 68 S.E. 
924, 153 N.C. 838; Hultberg v. Hult- 
berg, 193 N.W. 605, 49 N.D. 761; Mc- 
Carty v. Weatherly, 204 P. 632, 85 
Okl. 123; In re De Haas’ Will, 296 P. 
42, 135 Or. 392; In re Wagner’s Es- 
tate, 137 A. 616, 289 Pa. 361; In re 
Wiles’ Estate, 93 A. 497, 247 Pa. 340; 
Snyder v. Erwin, 79 A. 124, 229 Pa. 
644, 140 Am.S.R. 737; Johnson vy. Sha- 
ver, 172 N.W. 676, 41 S.D. 585; Ekern 
v. Erickson, 157 N.W. 1062, ‘87 S:D: 
300; Walker Vln yy (Tex. Commun. 
App.) 238 S.W. 884 [rev (Civ.App.) 
229 S.W. 331]; Cavanaugh v. Cav- 
anaugh, (Tex.Civ.App.) 238 S.W. 1019 
[error refused]; Norton v. Houston, 
(Tex.Civ.App.) 235 S.W. 963; Beadle 
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v. McCrabb, (Tex.Civ.App.) 199 S.W. 
355 [error refused]; Holt v. Guer- 
guin, (Tex.Civ.App.) 156 S.W. 581 [rev 
163 S.W. 10, 106 Dex) 185) 50" LakedA. 
N.S. 1136]; Berry v. Brown, (Tex. 
Civ.App.) 148 S.W. 1117; Bradshaw. v. 
Seaton, 128 S.W. 948, 60 Tex.Civ. 
App. 278; Goodloe v. Goodloe, (Tex. 
Civ.App.) 105 S.W. 533; Culpepper v. 
Robie, 154 -S.E. 687, 155 Va. 64; In 
re Hanson’s Estate, 151 P. 264, 87 
Wash. 113; In re Jeffs’ Estate, 131 P. 
847, 73 Wash. 212; In re Tresidder’s 
Estate, 125 P. 1084, 70 Wash. 15; 
Betcher v. Brady, 101 P. 220, 52 Wash. 
644; In re Poller’s Estate, 235 N.W. 
542, 204 Wis. 127 (to establish a prima 
facie case); In re Walker’s Will, 213 
N.W. 626, 193 Wis. 264; In re Weav- 
er’s Estate, 211 N.W. 130, 191 Wis. 
431; In re Laper’s Estate, 195 N.W. 
823, 181 Wis. 443; In re Bocker’s Will, 
166 N.W. 660, 167 Wis. 100; In re 
Lynch’s Will, 157 N.W. 557, 163 Wis. 
466; Baker v. Baker, 78 N.W. 453, 
102 Wis. 226 (suspicious conduct of 
devisee); In re Conroy’s Hstate, 211 
P. 96, 29 Wyo. 62; Goodchild v. Wil- 
cox, 12 Ont.W.N. 55. 


{[b] Evidence held insufficient to 
support finding that will was executed 
without undue influence. In re Lund- 
ae Will, 248 N.W. 410, 211 Wis. 


51. Ark.—WMiller vy. Carr, 126 S.W. 
1068, 94 Ark. 176. 


Cal.-—In re Carithers, 105 P. 127, 156 
Cal. 422; In re Calef’s Estate, 73 P. 
539, 139 Cal. 678; In re Wickes, 72 P. 
902, 1389 Cal. 195, 8 Prob.Rep.Ann. 727; 
Carpenter v. Bailey, 29 P. 1101, 94 Cal. 
406; In re Riordan’s Estate, 109 P. 
629, 13 Cal.App. 313. 


Conn.—In re Nichols, 
78 Conn. 429. 


Ill—Huffman v. Graves, 92 N.E. 
289, 245 Ill. 440; Snell v. Weldon, 87 
N.E. 1022, 239 Ill. 279; Waters v. Wa- 
ters, 78 N.H. 1, 222 Ill. 26; 113 Arm.S.R. 
3094 Scott -v. Scott, 72 N.B. 708, 222 
Ill. 597; Woodman vy. Illinois Trust, 
etc., Bank, 71 N.EH. 1099, 211 Ill. 578; 
Yorty v. Webster, 68 N.E. 1068, 205 Ill. 
630; Baker v. Baker, 67 N.E. 410, 202 
Tll. 595; Michael v. Marshall, 66 N.E. 
273, 201 Ill. 70; Thompson v, Bennet, 
62 N.B. 321, 194 Ill. 57; Wilcoxon v. 
Wilcoxon, 46 N.BE. 369, 165 Ill. 454, 
2 Prob.Rep.Ann. 106. 


Ind.—Vance v. Vance, 74 Ind. 370. 


Iowa.—Casad v. Ripley, 124 N.W. 
196, 145 Iowa 544; Parker v. Lam- 
bertz, 104 N.W. 452, 128 Iowa 496. 


Kan.—Ginter y. Ginter, 101 P. 634, 
Ue 721, 22 L.R.A.N.S. 1024 and 
note 


Ky.—Childers’ Bx’x vy. Cartwright, 
124 S.W. 802, 1386 Ky. 498; Bush v. 
Lisle, 12 S.W. 762, 89 Ky. 393, 11 Ky. L. 
708; Floore v. Green, 88 S.W. 1338, 26 
Ky.L. 10738. 


62 A. 610, 


La.—Jacobs’ Succession, 34 So. 59, 
109 La. 1012. 

Me.—O’Brien’s Appeal, 60 A. 880, 
100 Me. 156. 


Md.—Kennedy v. Dickey, 59 A. 661, 
100 Md. 152, 68 L.R.A. 817. 


Mich.—McConnell v. Woodworth, 
127 N.W. 808, 162 Mich. 6838; Kneisel 


v. Puree 106 N.W. 1114, 143 Mich. 
384. 

Minn.—In re Rogers’ Estate, 126 
N.W. 1384, 110 Minn. 493; In re 


Casey’s Will, 99 N.W. 363, 92 Minn. 
60. 


Mo.—-Gibony v. Foster, 130 S.W. 314, 
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[§ 466] (2) Particular Facts and Circumstances 


230 Mo. 106; Fulton v. Freeland, 118 
S.W. 12, 219 Mo. 494, 131 Am.S.R. 576; 
Winn vy. Grier, 117 S.W. 48, 217 Mo. 
420; Hughes v. Rader, 82 S.W. 32, 
183 Mo. 630; Crowson v. Crowson, 72 
S.W. 1065, 172 Mo. 691. 


Neb.—In re Isaac’s Estate, 107 N.W. 
1016, 76 Neb. 828; Stull v. Stull, 96 
N.W. 196, 1 Neb. (Unoff.) 380, 3389. 


N.J.—In re Cooper’s Will, 71 A. 676, 
75 N.J-Eq. 177 [aff 75 A. 1100, 76 N.J. 
Eq. 614]; Barker vy. Streuli, 61 A. 408, 
69 N.J.Eq. 771; In re Middleton’s Will, 
59 A. 454, 68 N.J.Eq. 584 [aff 64 A. 
1134, 68 N.J.Eq. 798]; Stewart v. 
Jordan, 26 A. 706, 50 N.J.Eq. 733; 
Stoutenburgh v. Hopkins, 12 A. 689, 
43 N.J.Eq. 577 [aff 19 A. 622, 45 N.J. 
Kq. eal Fritts v. Denemberger, 12 
N.J.Eq. 129. 


meee v. Gleason, 22 N.E. 348, 
115 NY. 664, 2.0Silv.Ay (400; 9 ineere 
Darrow’s Will, 95 N.Y. 668; Matter of 
Nelson’s Will, 89 N.Y.S. 865, 97 App. 
Div. 212; Matter of Cornell’s Will, 60 
N.Y.S. 53, 48 App.Div. 241 [aff 57 N.E 
1107, 163 N.Y. 608]; Matter of Lasak’s 
Estate, 10 yi eiere 844, 57 Hun 417 [aff 
30 N.E. aN Melee sINE Vee 624, 4 Silv.A. 56]; 
Matter of Rosecrans’ Will} 52 N-Yes: 
516, 1 Silv.Sup. 530; In re Frank’s 
Will, 124 N.Y-S. 1713. In re“ Jones? 
Will, 85 N.Y.S. 294; Matter of Dar- 
ling’s Will, 10 N.Y.St. 221 [aff 6 N.Y.S. 
191, 53 Hun 636]; Turhune v. Brook- 
field, 1 Redf.Surr. 220; Wightman v. 
Stoddard, 3 Bradf.Surr. 393. 


Ohio.—Wilder v. Taylor, 14 Ohio 
Cir.Ct.N.S. 255; O’Rourke v. Kenny, 
11 Ohio N.P.N.S. 602; Wilder v. Tay- 
lor, 10 Ohio N.P.N.S. 209. 


Or.—In re Holman’s Estate, 70 P. 
908, 42 Or. 345, 8 Prob.Rep.Ann. 336; 
Fur loy vy. O’Brien, 54 P. 947, 34 Or. 


Pa.—Brink v. Brady, 73 A. 215, 224 
Pa. 116; In re Keisler’s Estate, 62 A. 
108, 218 Pa. 9; Slater v. Slater, 58 A. 
267, 209 Pa. 194; In re Pleibel’s Estate, 
17 Pa.Dist.&Co. 364; Kelly’s Estate, 
15 Pa.Dist.&Co. 269; Bank’s Estate, 15 
Pa.Dist.&Co. 257; In re Watmough, 25 


Pa.Dist. 106; Willis’ Hst., 17 Pa.Dist. 
367; Adams’ BHst., 16 Pa.Dist. 183; 
Connell’s Est., 4 Pa.Co. 566; Wood's 


Estate, 13 Phila. 236. 


Philippine-—Pecson y. Coronel, 45 
Philippine 216; Caguioa v. Calderon, 
20 Philippine 400; Matter of Butalid, 
10 Philippine 27. 


Porto Rico, —Martinez v. Rodriguez, 
26 Porto Rico 5. 


Tex.—Wetz v. Schneider, (Civ.App.) 
96 S.W. 59. 


a s Ex’rs v. Wood, 63 S.E. 
994, 109 Va. 470. 


Wis.—In re Parks’ Will, 126 N.W. 
1, 148 Wise 2258 Vin*re Mullan’s Will, 
122 New. 723, 140 Wis. 291; In re Muel- 
lenschlader’s Will, 107 N.W. 652, 128 
Wis. 364; Mueller vy. Pew, 106 N.W. 
840, 127 Wis. 288; In re Laugen’s 
Will, 99 N.W. 437, 122 Wis. Stieaine re 
Morgan's Will, 85 N.W. 644, 110 

is 


Can.—Saint-Denis v. Thibodeau, 
[1929] 3 Dom.L.R. 749; Harrison v. 
Shaver, [1926] 4 Dom.L.R. 105. 


Man.—National Trust Co. v. ‘Taylor, 
32 Man. 504; National Trust Co. v. 
Taylor, 32 Man. 274, 68 Dom.L.R. 339; 
Pare v. Gusson, 31 Man, IW 


N.B.—Matter of Davis, 40 N.B. 23. 


Ont.—Freeman v. Freeman, 19 Ont, 
141; Lloyd v. Robertson, 10 Ont.W.N. 
397 [rev 85 Ont.L. 264, 9 Ont.W.N: 


. For later cases, developments and changes in the law see Annotations, same title and section number. 
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339]. 


[a] Evidence held sufficient to: (1) 
Meet burden of proof to overcome pre- 
sumption, if it existed, of undue in- 
fluence. In re O’Brien’s Will, 130 A. 
459, 98 N.J.Eq. 633; In re Johnson’s 
Will, 158 A. 7384, 10 N.J.Mise. 87. (2) 
Sustain a finding that the will was not 
executed through undue _ influence. 
McElhaney v. Jones, 72 So. 531, 197 
Ala. 303; Hyatt v. Wroten, 43, S.W. 
(2d) 726, 184 Ark. 847; In re Carson’s 
Estate, 239 P. 364, 74 Cal.App. 48; 
In re Weber’s Hstate, 114 P. 597, 15 
Cal.App. 224; In re Gordon’s Will, 111 
A. 610, 1 W.W.Harr. 108; Ziegler v. 
Brown, 150 So. 608; Miller v. Blum- 
enshine, 175 N.©. 814, 343 Dll 581, 
76 A.L.R. 362; Dial v. Welker, 163 N. 
He V2.7 sen) Lh. 509;° Schroeder” v. 
Cable) 235° NeW. 63, 212 Lowa 1107; 
Sullivan v. Kenney, 126 N.W. 349, 
148 Iowa 361; Edington v. Stine, 10 
Ce), 2h, edoo aan. -1735) (Gooder v. 
Cummines. (223: Po sit Ls Kans 5168 
Akins v. Akins, 199 P. 922, 109 Kan. 
453; Cunningham v. Cunningham, 191 
P. 294, 107 Kan. 318; Nordman v. 
Nordmark, 164 P. 1062, 100 Kan. 522; 
Ahnert v. Ahnert, 160 P. 201, 98 Kan. 
768; Thacker v. Coleman, 39 S.W.(2d) 
510, 239 Ky. 333; Leary v. Leary, 262 
S.W. 293, 203 Ky. 344; Lee v. Kirby, 
217 S.W. 895, 186 Ky. 603; Appeal of 
Norton, 102 A. 78, 116 Me. 370; In re 
Mann’s Estate, 189 N.W. 991, 219 
Mich. 695; In re Conway’s Estate, 241 
N.W. 42, 185 Minn. 376; In re Miller’s 
Estate, 230 N.W 275, 180 Minn. 70; 
In re Mumm’s Estate, 225 N.W. 102, 
177 Minn. 226; In re Hallan’s Estate, 
223 N.W. 771, 176 Minn, 456; In re 
Nagel’s Will, 208 N.W. 425, 167 Minn. 
63; Lynch v. Rasmussen, 194 N.W. 
318, 156 Minn. 100; Rasmussen v. 
Evans, 185 N.W. 297, 150 Minn. 319, 
In re Wood’s Estate, 184 N.W. 955, 150 
Minn. 218; In re Brewster’s Estate, 
184 N.W. 564, 150 Minn. 86; Woodville 
v. Morrill, 153 N.W. 131, 130 Minn. 92; 
Gilmore v. Gilmore, 110 So. 111, 144 
Miss. 424; Naylor v. Smith, (Mo.) 46 
S.W.(2d) 600; In:re Lodge’s Estate, 
QA NENG ol, lao oNeD,.b01,, Ins re 
Fenstermacher’s Estate, 168 N.W. 101, 
102 Neb. 560; In re Dovey’s Estate, 
162 N.W.° 134, 201° Neb. 11; ‘In re 
Dolan’s Hstate, 154 A. 330, 108 N.J.Eq. 
183; In re Squier’s Estate, 150 A. 430, 
106 N.J.Eq. 267; In re Miller’s Estate, 
98 A. 468, 87 N.J.Eq. 291; In re Old’s 
Will, 120 A. 425, 1 N.J.Misc. 165 [aff 
121 A. 893, 1 N.J.Misc. 247}; In re 
Booth’s Estate, 245 N.Y.S. 574, 138 
Mise. 381 [aff 253 N.Y.S. 897]; In re 
McGrath’s Estate, 244 N.Y.S. 742, 137 
Misc. 773; In re Miller’s Will, 236 N. 
Y.S. 529, 184 Misc. 671 (letters by a 
deceased soldier, expressing apprecia- 
tion of the uncertainties of life and a 
desire to leave his property to named 
persons); In re Barnard’s Will, 137 
N.Y.S. 315; Phillips v. Board of Edu- 
cation of Pickaway Tp. Rural School 
Dist., 153 N.E. 119, 21 Ohio App. 194; 
Brown v. Minter, 207 P. 976, 86 Okl. 
268; In re Miter’s Estate, 14 P.(2d) 
996, 141 Or. 17; In re Prickett’s Hs- 
tater epee 00D, 128) Or. 7091; Inure 
Keen’s Estate, 149 A. 787, 299 Pa. 430; 
In re Mark’s Hstate, 148 A. 297, 298 
Pa. 285; In re Nichols’ Estate, 118 A. 
812, 275 Pa. 176; Eble v. Fidelity Title 
& Trust Co., 86 A. 485, 238 Pa. 585; 
Moran v. Moran, 160 A. 619, 52 RI. 
291; Andrews v. Rhode Island Hos- 
pital Trust Co., 116 A. 1938, 44 R.I. 118; 
In re Otting’s Estate, 233 N.W. 274, 
57 S.D. 420; Jenkins v. Trice, 147 S.E. 
251 0152, Va. 4115) Poriner sv. Portner’s 
Ex’rs, 112 S.E. 762, 133 Va. 251; Dah- 
men v. Missionary Sisters of Sacred 
Heart, 276 P. 86, 151 Wash. 436; In re 


While of course direct evidence 
of fraud or undue influence is sufficient to establish 
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Lotwin’s Will, 202 N.W. 151, 186 Wis. 
42; In re Novak’s Estate, 193 N.W. 
1000, 181 Wis. 16; Matter of Gilbert, 
39N.B. 2:86: 


[b] Evidence held insufficient to: 
(1) Show a conspiracy between the 
beneficiaries to induce a will in their 
favor. In re Benjamin’s Will, 136 N. 
Y.S. 1070. (2) Show fraud. Martin- 
dale v. Bridgforth, 98 So. 800, 210 
Ala. 565 (where the testator recog- 
nized the beneficiary as his illegiti- 
mate half-sister); Scarbrough v. Scar- 
brough, 64 So. 105, 185 Ala. 468 (that 
the proponent misrepresented to the 
testatrix the value of her estate); 
In re Presho’s Hstate, 238 P. 944, 196 
Cal. 6389; In re Packer’s Estate, 129 
BP. o178, 164) Cal. 6253. In rev bverts’ 
Estate, 125 P. 1058, 163 Cal. 449; In re 
Ricks’ Estate, 117 P. 532, 160 Cal. 450 
(to show that the proponent had made 
any misrepresentation to the testa- 
trix); Morecraft v. Felgenhauer, 178 
N.E. 877, 346 Ill. 415; Hart v. Hart, 
125 N.E. 366, 290 Ill. 476; Bailey v. 
Oberlander, 161 N.E. 65, 329 Ill. 568 
(in stating that the brother of the 
testatrix was dead, where such broth- 
er disappeared many years before the 
death of teStatrix, and there was no 
evidence showing that the statements 
were made to deceive the testatrix); 
Oliver v. Ross, 124 N.E. 800, 289 Ill. 
624 (that execution of deeds and will 
in favor of two of the grantor’s and 
the testatrix’s children was secured 
by false representations); Worth v. 
Pierson, 223 N.W. 752, 208 Iowa 353; 
Durant v. Whitcher, 156 P. 739, 97 
Kan. 603; Phillips v. Phillips, 148 S. 
W. 51, 149 Ky. 206; Van Raalte v. 
Graff, 253 S.W. 220, .299 Mo. 513 
(where it was conclusively shown 
that the testator in every instance 
had been informed of the falsity of 
the statements, and had not relied on 
such statements, nor been deceived by 
them); Padgett v. Pence, (Mo.App.) 
L738 SOW. 2057 In re. Dunny 171 N.y.S: 
1056, 184 App.Div. 386; Brink v. 
Brady, 73 A. 215, 224 Pa. 116; Parker 
Var Olivier f58> A. T1465 52 ROL a7, 
(where there was no evidence that the 
beneficiary misrepresented that she 
was single, her marriage with the tes- 
tator being under a mutual mistaken 
belief that her former husband was 
dead); State v. Goodman, 181 S.W. 
312, 133 Tenn. 875; Barbee v. Bar- 
bee, 235 P. 945, 184 Wash. 418; In re 
Murphy’s Bstate, 168 P. 175, 98 Wash. 
548. (3) Show mistake by scrivener. 
Land v. Adams, (Mo.) 229 S.W. 158. 
(4) Show undue influence in the exe- 
cution of the will. Creighton v. 
Creighton, 261 F. 333; Hobson v. Mor- 
gan, 110 So. 406, 215 Ala. 274; Gold- 
smith v. Gates, 88 So. 861, 205 Ala. 
632; Jones v. Brooks, 63 So. 978, 184 
Ala. 115; Mullen vy. Johnson, 47 So. 
584, 157 Ala. 262; Mason y. Bowen, 
183 S.W. 9738, 122 Ark. 407; Miller v. 
Carr, 126 S.W. 1068, 94 Ark. 176; In re 
Bacigalupi’s Estate, 261 P. 470, 202 
Cal. 450; In re Haupt’s Estate, 252 
P. 597, 200 Cal. 147; In re Fleming’s 
Bistate, 251, P: 637, 199 Cal. 750; In re 
Holloway’s Estate, 235 P. 1012, 195 
Cal. 711 (although a new attorney 
was called in to prepare the will); 
In re Perkins’ Estate, 235 BP. 45, 195 
Cal. 699; In re Relph’s Estate, 221 P. 
361, 192 Cal. 451; In re Bryson’s HEs- 
tates Zlieke, coco; Cal oak inane 
Unger’s Hstate, 206 P. 108, 188 Cal. 
714; In re Stone’s Mstate, 155 P. 992, 
172 Cal. 215; In re Clark’s Estate, 149 
P. 828,.170 Cal. 418;.In re Gleason’s 
Estate, 130 P. 872, 164 Cal. 756; In re 
Morcel’s Hstate, 121 P. 7338, 162 Cal. 
188; In re Kilborn’s Estate, 120 P. 
762, 162 Cal. 4; In re Lavinburg’s Es- 
CaLes ele. GLO Lon, Cal. ba0,; Ln re 
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those issues, such evidence is rarely obtainable and 
the issues are generally determined by inferences 


Ricks’ Estate, 117 P. 539, 160 Cal. 467; 
In re Carithers’ Estate, 105 P. 127, 
156 Cal. 422; In re Finkler’s Estate, 
(Cal.App.) 21 P.(2d) 681; In re Ven- 
ners’ Estate, 6 P.(2d) 544, 119 Cal. 
App. 417; In re Ross’ Estate, 4 P.(2d) 
164, 117 Cal.App. 574; In re Jones’ 
Estate, 4 P.(2d) 251, 117 Cal.App. 163; 
In re McDonnell’s Hstate, 293 P. 651, 
109 Cal.App. 577; In re Escover’s Es- 
tate, 292 P. 167, 108 Cal.App. 697 (al- 
though the testator had changed his 
will when his brother expressed dis- 
satisfaction with it); In re Peacock’s 
Hstate, 287 P. 516, 105 Cal.App. 426; 
In re Mauvais’ Hstate, 185 P. 987, 
43 Cal.App. 779; In re Hodgdon’s Hs- 
tate, 138 P. 111, 23 Cal.App. 415; In 
re Riordan’s Estate, 109 P. 629, 13 
Cal.App. 313; In re Burnham’s Will, 
134 P. 254, 24 Colo.App. 131; Reid v. 
Lord, 128 A. 521, 102 Conn. 365; Hills 
Vv. Hart, 91) A. 1257, -83 Conn: 4.3945 
Brooke v. Barnes, 61 App.D.C. 161, 58 
F.(2d) 887; Estate of Heeb, 26 Ha- 
wali 538; Hauptman vy. Graehl, 175 
N.B 1.6343 BI 128s. Applehanseive 
Jurgenson, 168 N.B. 327, 336 Ill. 427, 
67 A.L.R. 851 (although the legatee 
was a lodger of the testatrix and 
helped with the housework); Grosse 
v. Grosse, 164 N.E. 133, 332 Ill. 639; 
Estes vy. Clark, 148 N.E. 263, 317 Ill. 
585; Goff v. Gerhart, 147 N.E. 419, 
316° Tll.-5133) Grantz v.. GrantzZ.9 845 
N.E. 398, 314 Ill. 243; Waterman v. 
Hall, 126 N.E. 139, 291 Ill. 304; Turck- 
heim v. Birkley, 122 N.E. 814, 287 Ill. 
434; Prescott v. Ayers, 114 N.E. 557, 
276 Ill. 242; Walker v. Struthers, 112 
N.E. 961, 273 Ill. 387; Dickerhoof v. 
Wood, 107 N.E. 817, 267 Til. 505 
Monaghan v. Green, 106 N.E. 792, 265 
Ill. 233; Fissel v. Fissel, 105 N.E. 
756, 263 Ill. 544; Hurd v. Reed, 102 
N.E. 1048, 260 Ill. 154; Kellan v. Kel- 
lan; 101. N.E. 4614) 2587 VED ee2 56s 
Hutchinson v. Hutchinson, 95 N.E. 
1438, 250 Ill. 170; Huffman vy. Graves, 
92 N.E. 289, 245 Ill. 440; Snell v. 
Weldon, 87 N.E. 1022, 239 Ill. 279; 
Crumbaugh vy. Owen, 87 N.E. 312, 238 
Ill. 497; Floto v. Floto, 84 N.E. 712, 
233 Ill. 605; Trubey v. Richardson, 
79 N.E. 592, 224 Ill. 136; Billings v. 
Burke, 191 Ill.App. 435; Deery v. Hall, 
(Ind.App.) 175 N.E. 141; Jarrett v. 
Ellis, 141 N.E. 627, 193 Ind. 687; Mc- 
Collister v. Showers, (Iowa) 248 N. 
W. 363; Worth v. Pierson, 223 N.W. 
752, 208 Iowa 353; In re Leggett’s 
Will, (lowa) 190 N.W. 135; In re Do- 
bals’ Hstate, 157 N.W. 169, 176 Iowa 
479; Zinkula v. Zinkula, 154 N.W. 
158, 171 Iowa 287; Casad v. Ripley, 
124 N.W. 196, 145 Iowa 544; Gates v. 
Cole, 115 N.W.. 236, 187 Iowa 618; 
Johnson vy. Johnson, 111 N.W. 430, 134 
Iowa 33; Klose v. Collins, 20 P.(2d) 
494, 187 Kan. 321; Maddy v. Hock, 4 
P.(2d) 408, 184 Kan. 15; Marshall v. 
Marshall, 215 P. 443, 113 Kan. 469; 
Bayless v. Hughes’ Ex’rs, 278 S.W. 
162, 212 Ky. 56; Redeman v. Ruff, 244 
SoWie? SOLO; LOG) Kyra ie * Jasper av 
Compton, 236 S.W. 965, 193 Ky. 519; 
Stutiville’s Ex’rs v. Wheeler, 219 S. 
W. 411, 187 Ky. 361; Schrodt’s Ex’r 
v. Schrodt, 203 S.-W. 1051, 181 Ky. 
174; Talbott v. Giltner, 200 S.W. 913, 
LS) Key il Wal son: “Was pCO LOL 
S.W. 45, 167 Ky. 162 (where there was 
evidence that the legatee had attempt- 
ed to poison the testator and procured 
his murder); Brent v. Fleming, 176 S. 
W. 1134, 165 Ky. 356; Reynolds v. 
Sevier, 176 S.W. 961, 165 Ky. 158, LL. 
R.A.1915E 593; Coffey v. Miller, 169 
S.W. 852, 160 Ky. 415, Ann.Cas.1916C 
30; Ligon v. Osborn, 159 S.W. 801, 
155 Ky. 328; Brewer v. Brewer, 159 
S.w. 540, 154 Ky. 662; Crump Vv. 
Chenault, 156 S.W. 1053, 154 Ky. 187; 
Hildreth v. Hildreth, 156 S.W. 144, 153 
Ky. 597; Raison v. Raison, 146 S.W. 
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drawn from a large number of facts and cireum- 
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stances, no one of which is of much weight or con- 


400, 148 Ky. 116; Childers’ Ex’x v. 
Cartwright, 124 S.W. 802, 136 Ky. 498; 
Bowers v. Kutzleb, 131 A. 463, 149 Md. 
308 (where the testator had stated 
that he was unwilling to sign will 
because his nurse had told him to re- 
main quiet); Kennedy v. Kennedy, 91 
A. 759, 124 Md. 88; Conrades v. Hel- 
ler, 87 A. 28, 119 Md. 448; Dudderar 
v. Dudderar, 82 A. 453, 116 Md. 605; 
Saxton v. Krumm, 68 A. 1056, 107 Md. 
DOS lee GACING S04 tilings alee Gre Adan see. 


393; Hogan v. Whittemore, 180 N.E. 
526, 278 Mass. 573; In re Murray, 188 
N.W. 381, 291 Mich. 70 (where the 


scrivener of the will made a mistake 
and designated the beneficiaries as 
nieces where in fact they were the 
grandchildren of testator); In re 
Mowry’s Will, 244 N.W. 176, 259 Mich. 
609; In rd Alvord’s Estate, 243 N.W. 
40, 258 Mich. 497; In re Hayes’ Hs- 
tate, 238 N.W. 245, 255 Mich. 338; In 
re Lapham’s Estate, 215 N.W. 35, 240 
Mich. 7 (although the proponent’s 
testimony was self-contradictory, and 
her denial that she said there was no 
will was contradicted by other testi- 
mony); In re Bulthuis’ Dstate, 205 
N.W. 191, 282 Mich. 129; In re Lukas- 
zewski’s Estate, 194 N.W. 497, 223 
Mich. 524; In re Ver Vaecke’s Hstate, 
183 N.W. 1, 214 Mich. 281; In re 
Klink’s Estate, 178 N.W. 14, 210 Mich. 
614; In re Wynn’s Estate, 159 N.W. 
492, 193 Mich. 223; In re McKeand, 151 
N.W. 731, 185 Mich. 97; Gumtow v. 
Janke, 148 N.W. 616, 177 Mich. 574 
(where the contestant of a lost will 
made two petitions for appointment 
as administratrix of the estate, in 
which she alleged that decedent left 
no will and that she was his only heir, 
even if those statements were false); 
McConnell v. Woodworth, 127 N.W. 
808, 162 Mich. 683; In re Eklund’s Es- 
tate, 242 N.W. 467, 186 Minn. 129; In 
re Enyart’s Estate, 230 N.W. 781, 180 
Minn, 256; In re Olson’s Estate, 180 
N.W. 1009, 181 N.W. 569, 148 Minn. 
122; In re Larson’s Estate, 170 N.W. 
348, 141 Minn. 373;+In re Drusch’s 
Estate, 164 N.W. 1023, 138 Minn. 322; 
In re Hetherington’s Estate, 157 N. 
W. 505, 132 Minn. 379; In re Hud- 
son’s Estate, 155 N.W. 392, 131 Minn. 
439; In re Paulson’s Estate, 150 N.W. 
914, 128 Minn. 277; In re Buck’s Es- 
tate, 142 N.W. 729, 122 Minn. 463; In 
re Rogers’ Estate, 126 N.W. 134, 110 
Minn. 493; Gathings v. Howard, 84 
So. 240, 122 Miss. 355; Watson v. 
Taylor, (Mo.) 61 S.W.(2d) 326; Beck- 
mann v. Beckmann, (Mo.) 52 S.W.(2d) 
818 (by second wife); Webster v. 
Leiman, 44 S.W.(2d) 40, 328 Mo. 1232 
(where a confidential relation existed 
between testator and a person not a 
beneficiary); Adams y. Kendrick, 11 
S.W.(2d) 16, 821 Mo. 310; Wentura 
v. Kinnerk, 5 S.W.(2d) 66, 319 Mo. 
1068; Kleinlein v. Krauss, 209 S.W. 
933; Coberly v. Donovan, (Mo.) 208 
S.W. 47; Pritchard v. Thomas, (Mo.) 
192 S.W. 956 (where the will written 
by the testatrix’ physician stated 
that testatrix “being on the point of 
death dictates to me’); Andrew v. 
Linebaugh, 169 S.W. 135, 260 Mo. 623 
(where it was shown that the feelings 
of the testator were hostile to some 
of the proponents of his will); Byrne 
v. Fulkerson, 162 S.W. 171, 254 Mo. 97; 
Hayes v. Hayes, 145 S.W. 1155, 242 
Mo. 155; Weber v. Strobel, 139 S.W. 
188, 236 Mo. 649; Gibony v. Foster, 
130 S.W. 314, 230 Mo. 106; Fulton y. 
Freeland, 118 S.W. 12, 219 Mo. 494, 
131 Am.S.R. 576; Teckenbrock v. Mc- 
Laughlin, 108 S.W. 46, 209 Mo. 533; 
Martin v. Bowdern, 59 S.W. 227, 158 
Mo. 379 (for the saying of masses); 
In re Bright’s Estate, 300 P. 229, 89 


Mont. 394; Hale v. Smith, 237 P. 214, 
73 Mont. 481; In re Moran’s Estate, 
181 N.W. 614, 105 Neb. 688; In re 
Laurenson’s Hstate, 165 A. 584, 112 N. 
J.Eq. 623; In re Tobin’s Estate, 163 
A. 128, 111 N.J.Eq. 592; In re Wilson’s 
Will, 158 A. 342, 110 N.J.Eq. 68 [aff 
153 A. 107, 107 N.J.Eq. 604]; In re 
Wilson’s Will, 153 A. 107, 107 N.J. 
Eq. 604 [aff 158 A. 342, 110 N.J.Eq. 
68]; In re Haness’ Estate, 130 A. 655, 
98 N.J.Eq. 645; In re Feder’s Will, 114 
A. 793, 93 N.J.Eq. 414 [aff 119 A. 924, 
94 N.J.Eq. 196]; In re Methot’s Will, 
98 A. 839, 87 N.J.Eq. 256; In re Me- 
Kinney’s Estate, 98 A. 452, 86 N.J. 
Bq. 211; In re Brengel’s Will, 95 A. 
750, 85 N.J.Hq. 487 [aff 96 A. 292, 85 
N.J.Eq. 599]; Shotwell v. Shotwell, 
95 A. 2365, 85 N.JiEiq.- 101 [aff 96 Ac 
398, 85 N.J.Eq. 594]; In re Sebring’s 
Will, 93 A. 686, 84 N.J.Eq. 453; In re 
Tunison’s Will, 90 A. 695, 83 N.J.Eq. 
277 [Laff 93 A. 1087]; In re HEatley’s 
Will, 89 A. 776, 82 N.J.Eq. 591; In re 
Dillon’s Will, 87 A. 161, 82 N.J.Eq. 
322 (where it is shown that the tes- 
tatrix followed the wishes of her de- 
ceased husband); Byrnes v. Gibson, 
68 A. 756, 73 N.J.Hq. 617; In re Mid- 
dleton’s Will, 64 A. 1134, 68 N.J.Eq. 
798 [aff 59 A. 454, 68. N.J.Eq. 584]; 
In re Colton’s Estate, 166 A. 521, 11 
N.J.Mise> 4110: Girst codicil); tin re 
Crotty’s Estate, 134 A. 622, 4 N.J.Misc. 
745; In re Merkel’s Will, 134 A. 340, 
4 N.J.Mise. 656; In re Loh’s Will, 
U3 Ad 23, on NG Mises 1218s) ein re 
Santrucek, 145 N.E. 739, 239 N.Y. 59 
(where a short time elapsed between 
decedent’s marriage and the making 
of the will, transfer of his bank ac- 
count, its withdrawal, and change in 
the beneficiary of life insurance); In 
re Bossom’s Will, 186 N.Y.S. 782, 195 
App.Div. 339; Burke v. Burke, 184 N. 
WES SiG. 135 WL Iowa PDA lvinetS 0 berm eee re 
Brand, 173 N.Y.S. 169, 185 App.Div. 
134 [ati 125) Neb 913) 2277 9 Noy. 63015 
In re Ruef, 167 N.Y.S. 498, 180 App. 
Dive, 203siLaft) 119 aN. 10-555 22 SNe. 
582]; In re Goodhart, 159 N.Y.S. 261, 
173 App.Div. 256; Hutchinson v. Mc- 
Caddon, 154 N.Y.S. 847, 169 App.Div. 
159, 15 Mills Surr. 431 [aff 115 N.E. 
1041, 220 N.Y. 573, 652]; In re Senff’s 
Will, 148 N.Y.S. 968, 168 App.Div. 652, 
12. Mills Surr. 2577 "Rintelen v. 
Schaefer, 143 N.Y.S. 631, 158 App.Div. 
477, 11 Mills Surr. 422; Miller v. Mil- 
ler, 185 N.Y.S. 773, 150 App.Div. 604; 
In re Tobin’s Will, 111 N.Y.S. 555, 127 
App.Div. 373; In re O’Gorman’s Will, 
111 N.Y.S. 274, 127 App.Div. 159; In 
re Thompson’s Will, 106 N.Y.S. 111, 
121 App.Div. 470 [rev 100 N.Y.S. 492, 
50 Misc. 222, 5 Mills Surr. 359]; In re 
Burridge’s Estate, 264 N.Y.S. 694, 147 
Mise. 325; In re Pierson’s Will, 259 
N.Y.S. 551, 144 Mise. 851; In re Whit- 
marsh’s Hstate, 234 N.Y.S. 505, 133 
Mise. 858; In re Gardiner’s Will, 227 
N.Y.S. 550, 131 Misc. 874; In re Case’s 
Will, 214 N.Y.S. 678, 126 Mise: 704 
(where each of three witnesses testi- 
fied that they were alone with the tes- 
tator when they signed the will, and 
that the will was holographic); In re 
O’Brien’s Estate, 186 N.Y.S. 266, 115 
Mise. 728; In re McCusker’s Will, 153 
N.Y.S. 1086, 89 Misc. 652, 14 Mills 
Surr. 74 [aff 164 N.Y.S. 1101]; In re 
Knight’s Will, 150 N.Y.S. 137, 87 Mise. 
577, 12 Mills Surr. 567; In re D’Ars- 
chot’s Will, 143 N.Y.S. 732, 82 Misc. 
16, 11 Mills Surr. 21; In re Hock’s 
Wall, e299 NOYCS.. 196) e749 Mise, 15a 3 
Mills Surr. 415; In re Klinzner’s Will, 
130 N.Y.S. 1059, 71 Misc. 620, 8 Mills 
Surr. 112; In re Schmidt’s Will, 139 
N.Y.S. 464; In re Bennett’s Will, 133 
N.Y.S. 409; In re Crumb’s Estate, 127 
N.Y.S. 269; In re Frank’s Will, 124 
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clusive when considered alone, but is of some weight 


N.Y.S. 171; Haight v. Haight, 112 N. 
Y.S. 144; Hagan v. Yates, 1 Dem.Surr. 
(N.Y.) 584; In re Lowe’s Will, 104 S. 
BK. 143, 180 N.C. 140; In re Parker’s 
Will, 80 S.E. 1057, 165 N.C. 130; Ouren 
v. Briswold, 215 INAW.. 160, 55 NeN.Ds 
664; Hayes v. Halle, 155 N.E. 493, 23 
Ohio App. 522 (where the contestants 
had brought a charge of insanity 
against the testatrix); In re Lemas- 
ter’s Estate, 298 P. 884, 148 Okl. 300; 
In rea Chubbee’s Will, 271 P. 681, 123 
Okl. 156; McClure v. Kerchner, 229 
P. 589, 107 Okl. 28; In re Morley’s 
Hstate, 5 P.(2d) 92, 138 Or. 75 (where 
the testator left his estate to a hos- 
pital where he died partly to make 
amends for long indifference to so- 
cial demands); In re Severson’s Es- 
tate, 267 P. 396, 125 Or. 545; In re 
Riggs’ Estate, 250 P. 753, 120 Or. 38; 
In re Heavefne’s Estate, 246 P. 720, 
118 Or. 308 (where the attorney form- 
ally asked the testatrix if this was 
her last will and testament, and where 
the will contained a recital that she 
was of sound mind and free from un- 
due influence); In re Moore’s Estate, 
236 PB. 265, 114 Or. 444; Collins—v: 
Long, 186 P. 1038, 95 Or. 63, 8 ALR: 
1370; In re Dale’s Estate, 179 P. 274, 
92 Or. 57 (where the mother had been 
unduly influenced by slanderous state- 
ments to disinherit her daughter); 
In re Diggins’ Estate, 149 P. 73, 76 
Or. 341; In re Turner’s Will, 93 P. 
461, 51 Or. 1; In re Pickett’s Will, 89 
P. 377, 49 Or. 127; In re Masho’s Es- 
tate, 153) A. $99, 303 Pa. 56; Aseas ve 
Munnell, 152 A. 840, 302 Pa. 78; In re 
Francis’ Hstate, 149 A. 701, 299 Pa. 
398; Compton v. Hoffman, 108 A. 626, 
265 Pa. 257; In re Warton’s Estate, 
100 A. 653, 256 Pa. 201; In re Herr’s 
Hstate, 96.A. 464, 251 Ba. 223 (that 
the testatrix, after executing her will, 
partly carried out its provisions by 
giving property to the beneficiary, a 
charitable organization, in considera- 
tion of payment of interest to her for 
life); In re Ewart’s Estate, 92 A. 708, 
246 Pa. 579; In re Cressman’s Estate, 
92 A. 204, 246 Pa. 291; In re Wittmer’s 
Estate, 90 A. 159, 243 Pa. 444; Love 
v. Love, 86 A. 483, 238 Pa. 598; Can- 
field v. Barnes, 83 A. 403, 234 Pa. 528; 
South Side Trust Co. v. McGrew, 69 
A. 79, 219 Pa. 606; In re Betz’s Es- 
tate, 62 Pa.Super. 273; Trainer v. Mc- 
Garrity, 40 Pa.Super. 57 (that dece- 
dent had executed a deed of land to 
the beneficiary, and that the latter 
was present when decedent drew a 
certain sum of money from a bank); 
Stevenson v. Kingsley, 8 Pa.Dist. 245; 
Heston’s Hst., 30 Pa.Co. 453; Carpen- 
ter v. Carpenter, 128 A. 223, 46 Rul: 
433; Campbell v. Rhode Island Hos- 
Dital Trust) Co., 9 GR) Lobo Ae eee oR 
Whitney v. Murrie, (Tex.Civ.Anp.) 
264 S.W. 270; Fox v. Bierman, (Tex. 
Civ.App.) 257 S.W. 969; Hill v. Crow, 
(Tex.Civ.App.) 241 S.W. 184; Degen- 
hardt v. Joplin, (Tex.Civ.App.) 239 
S.W. 692 [dism f w j]; Drewry v. 
Armstrong, (Tex.Civ.App.) 223 S.W. 
281 [error refused]; In re Bartels’ 
Estate, (Tex.Civ.App.) 164 S.W. 859; 
Mayes v. Mayes, (Tex.Civ.App.) 159 
S.W. 919; Simon vy. Middleton, 112 S. 
W. 441, 51 Tex.Civ.App. 531; In re 
Hansen’s Will, 167 P. 256, 50 Utah 
207; Anderson v. Anderson, 134 P. 553, 
43 Utah 26; Green vy. Green’s Ex’rs, 
143 S.E. 683, 150 Va. 452; Thornton 
v. Thornton’s Ex’rs, 126 S.B. 69, 141 
Va. 232; Wooddy v. Taylor, 77 S.E. 
498, 114 Va. 737; Wood’s Ex’r v. Wood, 
63 S.E. 994, 109 Va. 470; In re Simp- 
son’s Estate, 14 P.(2d) 1, 169 Wash. 
419; In re Riley’s Estate, 300 P. 159, 
163 Wash. 119; In re Gulstine’s Es- 
tate, 282 P. 920, 154 Wash. 675, In 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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when combined with other facts.5? Taken collec- 
tively, such facts and circumstances acquire their 
proper weight, and may then be sufficient to prove 
the issues.°* Accordingly, it is only when considered 
in connection with other circumstances that weight 
is given to prior hostility between the proponents 
and the contestants;°* a departure by the drafts- 
man of the will, in one clause, from the instructions 
of the testator;®> the failure of the proponent, 
charged with exercising undue influence, to testi- 
fy;5° the fact that the beneficiaries advised the tes- 
tator to bring a suit against one of the contestants ;°! 
the failure of the attestation clause to contain any 
negation of undue influence;®*® the failure of a 
stranger, before consenting to be a beneficiary, suffi- 
ciently to inquire of the testatrix concerning the sit- 
uation of her.property and her relation to her next 
of kin;®® general good or bad treatment of the tes- 
tator;®° the fact that a beneficiary knew that the 
testator had made a will®! or intended to make a 
will containing provisions in his favor;®? the testa- 
tor’s belief in spiritualism;°* belief of the husband 
that he would survive his wife who was chief bene- 
ficiary under his will;** the fact that the testator’s 
wife requested him to appoint her executrix of his 
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will;®® the fact that the testator lived with the ben- 
eficiary ;°* suspicious circumstances in the conduct 
of a legatee toward the testator ;°* assent of the pro- 
ponent to certain legacies in the will;*®* or the fact 
that the testator believed the devisee to be his child, 
which in fact he was not.*® The fact that the tes- 
tator himself drew up the will has been held to be 
convineing evidence of the absence of undue influ- 
ence."° 


Exclusion of contestants from presence of testa- 
tor.74 The exclusion by the beneficiaries of the 
contestant from the presence of the testator is alone 
insufficient to prove undue influence,’? although 
when considered with other evidence of undue influ- 
ence it is entitled to considerable weight.7* Accord- 
ing to some authority the evidence, where the testa- 
tor was surrounded exclusively by the beneficiaries 
at the execution of the will, must be weighed in the 
light of the fact that the circumstances surrounding 
the immediate execution of the will were within the 
exclusive knowledge of those upholding it while the 
opportunity of acquiring such knowledge was with- 
held from the contestants.** 


Testimony of legatee. The testimony of the lega- 


re Chapman’s Estate, 233 P. 657, 133 
Wash. 318; In re Zelinsky’s Estate, 
pode. 507, 130 Wash. 165; In re 
Adams’ Estate, 206 P. 947, 120 Wash. 
189; In re Roy’s Estate, 193 P. 682, 
113 Wash. 277; White v. White, 190 P. 
1008, 111 Wash. 354; In re Enos’ Hs- 
tate, 140 P. 677, 79 ‘Wash. 590; In re 
Patterson’s Estate, OS 2 bowl oeHes 
Wash. 337; In re Rathjens’ Estate, 87 
P. 1070, 45 Wash, 55; In re McLeish’s 
Will, 245 N.W. 197, 209 Wis. 417; In 
re Grosse’s Will, 343 N.W. 465, 208 
Wis. 473; In re Boardman’s Will, 190 
N.W. 355, 178 Wis. 517; Bnright v. 
Griffith, 163 N.W. 138, 165 Wis. 601; 
In re Gunderson’s Estate, 152 N.W. 
157, 160 Wis. 468; In re Skrinsrud’s 
Will, 147 N.W. 370, 158 Wis. 142; In 
re Duncan’s Will, 141 N.W. 1002, 154 
Wis. 39; In re Park’s Will, 126 N.W. 1, 
143 Wis. 225; In re Mullan’s Will, 122 
N.W. 723, 140 Wis. 291; In re Bow- 
man’s Will, 113 N.W. 956, 133 Wis. 
494; Cook v. Bolduc, 157 P. 580, 158 
P. 266. 24 Wyo. 281: Lloyd v. Robert- 
son, 10 Ont.W.N. 397 [rev 35 Ont.L. 
264, 9 Ont.W.N. 339]. (5) Sustain a 
verdict and judgment admitting to 
probate a wil]l contested on the ground 
of undue influence. In re Paisley’s 
Bstate, 135 N.W. 435, 91 Neb. 139. 
(6) Warrant a finding of undue in- 
fluence. Little v. Little, 96 So. 928, 
209 Ala. 651; Prinz v. Schmidt, 166 
N.E. 209, 334 Ill. 576; Ray v. Koenigs- 
marck, 161 N.E. 124,. 329 Ill. 588; 
Munz v. Bort, 138 N.E. 644, 307 Ill. 


412; Blackhurst v. James, 127 N.E. 
226, 293 Ill. 11; In re Wientjes’ Es- 
tate, 221 N.W. 935, 206 Iowa 1314; 


{In re Richardson’s Will, 202 N.W. 
114, 199 Iowa 1320; Rishel v. McPher- 
son County, 253 P. 586, 122 Kan. 741 
[reh den 255 P. 979, 123 Kan. 414, and 
former opinion adhered to 257 P. 939, 
124 Kan. 31]; Barnhill v. Miller, 217 
P. 274, 114 Kan. 73; Higbee v. Bloom, 
196 P. 1080, 108 Kan. 723; Hoskins v. 
Hoskins, 7 S.W. 546, 9 Ky.L. 915; 
Birchett v. Smith, 133 A. 117, 150 Md. 
369; Hamler v. Shiawassee Circuit 
Judge, 198 N.W. 964, 227 Mich. 235; 
In re Ferris’ Estate, 157 N.W. 380, 
191 Mich. 140 (by the scrivener); In 
re Kelly’s Estate, 172 N.W. 758, 175 
N.W. 653, 103 Neb. 513; Albee v. Os- 
200d, 105 A. 1, 349) oN. 89s In re 
Radley’s Will, 239 N.Y.S. 44, 228 App. 
Div. 119; In re Dowdle’s Will, 231 


Ne Yon. o20;) 2e4 App Div. 14505) -in re 
Wocds, 178 N.Y.S. 573, 189 App.Div. 
324) (Coleman’s: Est. 67 Ba.Dist. 535; 
Loeser’s Est., 3 Pa.Dist. 817, 16 Pa.Co. 
49; Kelley v. Kearns, (R.I.) 140 A. 
472; In re Whitman’s Estate, 184 N. 
W. 975, 45 S.D. 14; Hodges v. French, 
(Tex.Civ.App.) 256 S.W. 662; In re 
Ford’s Estate, 261 P. 15, 70 Utah 456; 
Tabb v. Willis, 156 S.E. 556, 155 Va. 
836; In re McCombs’ Estate, 2 P.(2d) 
692, 164 Wash. 339 [aff 7 P.(2d) 1119]; 
In re Geissler’s Estate, 177 P. 330, 
104 Wash. 452; In re Schaefer’s Es- 
tate, 241 N.W. 382, 207 Wis. 404. 


52. See cases infra this section. 


53. Ala.—Posey v. Donaldson, 66 
So. 662, 189 Ala. 8366 [quot Cyc]. 


Cal.—In re Graves’ Estate, 259 P. 
935, 202 Cal. 258; In re Ramey’s Es- 
tate, 217 P. 185, 62 Cal.App. 413; In re 
‘ata Estate, 214 P. 496, 61 Cal.App. 

oO. 


Mich.—In re Jackson’s Estate, 190 
N.W.-762, 220 Mich. 565 [cit Cyc]; 
Shepardson vy. Potter, 18 N.W. 575, 5 
Mich. 106. 


N.Y.—Matter of HBlster’s Will, 78 
N.Y.S. 871, 39 Misc. 638. And see In re 
Anderson’s Will, 2 N.Y.S. 423, 50 Hun 
600 (holding that, after considering 
all the facts and circumstances of the 
case, the will was properly denied 
probate). 


N.C.—In re Everett’s Will, 68 S.B. 
924, 153 N.C. 83. 


Or.—Greenwood v. Cline, 7 Or. 17. 


Tex.—Mayes v. Mayes, (Civ.App.) 
159 S.W. 919. 


[a] Failure to pay charge on leg- 
acy.—The acceptance of a legacy sub- 
ject to an annual charge, and failure 
to pay the charge, is not evidence of 
fraud in the execution of the will. 
ew v. Byrne, 157 S.W. 609, 250 Mo. 
632. 


54 Stant v. American Security, 
ete., Co., 23 App.D.C. 25; Tingley v. 
Cowgill, 48 Mo. 291. See Defoe v. De- 
foe, 46 S.W. 433, 144 Mo. 458 (holding 
the fact that the testator was preju- 
diced against the son because of his 
intemperate habits insufficient alone 
to show undue influence). 


55. Tomkins v. Tomkins, 17 S.C.L. 


92, 19 Am.D. 656. 


56. Byrne v. Fulkerson, 162 S.W. 
171, 254 Mo. 97. 


57. In re Renne’s Will, 189 N.W. 
776, 194 Iowa 9388. 


58. In re Emerson’s Will, 198 N.W. 
441, 183 Wis. 437. 


59. Matter of Clausmann, 44 Hun 
630, 9 N.Y.St. 182 [rev 5 N.Y.St. 329]. 


60. Tawney v. Long, 76 Pa. 106; 
McMahon vy. Ryan, 20 Pa. 329. 


61. In re Darling’s Will, 6 N.Y.S. 
191, 53 Hun 636; Roberts v. Roberts, 
83 N.W. 318, 107 Wis. 213. 


62. Matter of Cornell’s Will, 60 
N.Y.S. 58, 438 App.Div. 241 [aff 57 N.E. 
1107, 163 N.Y. 608]. 


63. In re Saunders’ Estate, 209 N. 
W. 75, 235 Mich. 342. 


64. Ater v. McClure, 161 N.E. 129, 
329 Til. 519. 


vie Black v. Foljambe, 39 N.J.Eq. 
34. 


66. Blackhurst v. James, 127 N.E. 
226, 293 Ill. 11; In re Carlson’s Hs- 
tate, 187 N.W. 284, 218 Mich. 262; 
Lang’s Estate, 4 Pa.Co. 249. 


67. Matter of Gleespin’s Will, 26 N. 
J.Eq. 5238. 


pian In re Brooks’ Estate, 54 Cal. 
Ariat Howell v. Troutman, 53 N.C. 


70. In re Wallace’s Will, 265 N.Y. 
S. 898, 148 Misc. 867. 


71. Admissibility of exclusion of 
friends or relatives from presence of 
testator see supra § 464. 


72. Ward vy. Ward, 87 So. 153, 124 
Miss. 697. 


[a] That “no admittance” sign 
was placed on door of the testatrix’s 
room in hospital by order of her phy- 
sician did not tend to establish that 
the will resulted from undue influence 
of some of children. In re Kenney’s 
Estate, 230 N.W. 161, 250 Mich. 289. 


73. In re Gallo’s Hstate, 214 P. 496, 
61 Cal.App. 163. 


74. %In re Gallo’s Hstate, supra. 
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tee, charged with having obtained the will by undue 
influence, unless contradicted by some other credible 
testimony,’*® or discredited by its improbability,*® 
cannot be arbitrarily disregarded,’* and it has been 
held, in the absence of contradicting evidence, that 
his testimony may be sufficient to sustain a finding 
that undue influence was not exerted ;7§ 
is true, although the circumstances of the case, such 
as a confidential relationship between the testator 
and beneficiary, might raise a presumption of undue 


influence.?9 
Proof of formal execution. 


Opinion evidence has been declared to be entitled 
to consideration only so far as it is sustained by 


facts.®1 


75. In re Cooper’s Will, 71 A. 676, 
75 N.J.Bq. 177 [aff 75 A. 1100, 76 N.J. 
Eq. 614]. 

fa] Rule of perjury held inap- 
plicable.—Where the contestants of a 
will based their contest on the pre- 
sumption of undue influence by one 
occupying a position of trust toward 
the testator, there is no call for the 
application of the doctrine that one 
who would procure the execution of a 
will by fraud will not hesitate to up- 
hold it by perjury. Scarbrough v. 
Scarbrough, 64 So. 105, 185 Ala. 468. 


76. In re Cooper’s Will, 71 A. 676, 
75 N.J.Eq. 177 [aff 75 A, 1100, 76 _N.J. 
Eq. 614]; Matter of Spratt’s Will, 
82 N.Y.S. 1092, 11 Misc. 218 [rev on 
other grounds 388 N.Y.S. 329, 4 App. 
Div. 

77. In re Cooper’s Will, 71 A. 676, 
75 N.J.Ea. 177 [aff 75 A. 1100, 76 N.J. 
Eq. 614]. 

7g. Grant v. Stamler, 59 A. 890, 68 
N.J.Eq. 555. 

79, In re Eatley’s Will, 89 A. 776, 
82 N.J.Eq. 591. 


80. Letts v. Holgate, (R.I.) 165 A. 
222. 

81. Moor’s Ex’rs v. Blauvelt, 15 N. 
J.Hq. 367. 

82. Inre Tunison’s Will, 90 A. 695, 


83 N.J.Eq. 277 [aff (N.J.) 98 A. 1087]; 
Harmon y. Ketchum, (Tex.Civ.App.) 
299 S.W. 682. 


[a] Rule applied.—Where a will 
was contested on the ground of undue 
influence exerted by a child over the 
testatrix, evidence that about a year 
and a half after the execution of the 
will she conveyed to the child real 
estate and personal property had but 
little weight. In re Tunison’s Will, 
90 A. 695. 83 N.J.Eq. 277 [aff (N.J.) 
93 A. 1087]. 


83. Clark v. Briley, (Tex.Civ.App.) 
193 SW. 419. 


“Nor would the fact that the tes- 
tator lived 12 years after executing 
his will without revoking it in any 
manner be conclusive against con- 
testants upon the issue of undue in- 
fluence, since the jury might reason- 
ably conclude from all the evidence 
that if undue influence had been exer- 
cised to bring about the execution of 
the will, it continued thereafter to 
prevent a revocation of it until the 
death of the testator.’’ Clark v. Bri- 
ley, (Tex.Civ.App.) 193 S.W. 419, 426. 


84 Mich.—Pierce v. Pierce, 38 
Mich. 412. 


Under conditions giv- 
ing rise to a presumption against the validity of the 
will, mere formal proof of the execution is insuffi- 
cient to show the absence of undue influence.*° 
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and this 


fluenced.§# 


though a devise 


sence of other 


Or.—Laberee v. Laberee, 227 P. 460, 
228 P. 686, 112 Or. 44. 


Pa.—Tallman’s Will, 9 Pa.Co. 357. 


R.I.—Moran v. Moran, 160 A. 619, 
52: R.I. 291. 


Wis.—In re Garrecht’s Will, 219 N. 
W. 378, 195 Wis. 596; Deck v..Deck, 
82 N.W. 298, 106 Wis. 470. 


See Loftus v. Harris, 30 Ont.L. 479, 
5 Ont.W.N. 770 (where there was a 
recognition of the will after two 
years). 


[a] Having full power to revoke 
the will after it was made, and re- 
fraining from doing so, is a circum- 
stance that indicates that it was not 
produced by undue influence. Berry 
bene (Tex.Civ.App.) 148 S.W. 


85. Cross references: 
ey of such relations see su- 
oO. 


pra § 

Personal, confidential relations be- 
tween testator and beneficiary as 
constituting undue influence see su- 
pra § 442. 

Presumptions arising from such rela- 
tions see supra § 451 


86. See supra § 451. 
87. In re De Haas’ Will, 296 P. 42, 
135 Or. 392; In re Diggins’ Estate, 


149 P. 73, 76 Or. 341. 


[a] Unnatural will—If a close 
confidential relationship existed be- 
tween the testator and the benefici- 
ary, and the will as made is not con- 
sistent with the claims of duty and 
affection, then slight evidence that 
the legatee or devisee has abused the 
confidence imposed in him will suffice 
to invalidate the will. In re Diggins’ 
Estate, 149 P. 73, 76 Or. 841. 


{b] Evidence held insufficient: 
Geel establish confidential and fi- 
duciary relation between testatrix and 
brother made sole beneficiary under 
will. Shapter v. Boyd, 37 S.W.(2d) 
542, 327 Mo. 397. (2) To show undue 
influence. In re Shay’s Estate, 237 P. 
1079, 196 Cal, 355; In re Allen’s Will, 
160 A. 487, 110 N.J.Eq. 553 —mod 152 
A. 7, 107'N.J.Eiqg. 561]. 


8s. Ala.—Alexander vy. Alexander, 
94 So. 58, 208 Ala. 291. 


Cal.—In re Phillips’ Estate, 261 P. 
709, 202 Cal. 490; In re Presho’s Es- 
tate, 238 P. 944, 196 Cal. 639. 


Ind.—Crane v. Hensler, 146 N.E. 
577, 148 N.E. 409, 196 Ind. 341. 


N.J.—Wheeler v. Whipple, 14 A. 


For later cases, developments and changes in the law see Anrotations, 


Remote matters. 
after the execution of the will have been held to be 
entitled to little weight.*? 


Failure to revoke or alter will. Although conelu- 
sive weight should not be given it,®* the fact that a 
testator retained the will in his possession a eon- 
siderable length of time after its execution has been 
held to be strong evidence that he was not unduly in- 


[§§ 466-467 


Matters occurring a long time 


[§ 467] (b) Personal, Confidential, or Fiduciary 
Relations between Testator and Beneficiary.®® 


Al- 
to a person holding a fiduciary rela- 


tion with testator is a suspicious cireumstanee,®® and 
slight evidence that such a beneficiary abused testa- 
tor’s confidence will invalidate the will,87 in the ab- 


evidence, conclusive weight should 


not be given relations of personal and confidential’ 


275, 44 N.J.Eq. 141 [aff 19 A. 621, 45 
N.J.Eq. 367]. 


N.Y¥.—Matter of Blair’s Will, 16 N. 
Y.S. 874, 16 Daly 540; In re Benja- 
min’s Will, 136 N.Y.S. 1070. 


Or.—In re Pittock’s Will, 199 P. 633, 
102 Or. 159, 17 A.L.R. 218; In re Hol- 
man’s Estate, 70 P. 908, 42 Or. 345, 
8 Prob.Rep.Ann. 336. 


[a] Friendly relations.—That re~- 
lations between the testator and the 
principal legatee were friendly, and 
that the principal legatee had an in- 
terview with the testator for purpose 
of inducing him to make will, was no 
evidence of undue influence. Albee 
V.. OSgzood) d.05: PAC rs, 79) INSEL. eS:9s 


[b] Contract to make will.—Evi- 
dence that the testator lived in the 
family of the devisee for about five 
years under an agreement to leave the 
devisee his property by will in re- 
turn for support and medical atten- 
tion during his life, and that the dey- 
isee was sometimes present when the 
testator transacted financial affairs, 
and went with the testator to have 
the will drawn, but was not present 
when instructions for drawing it were 
given, supported the findings of the 
trial court that the testator was not 
unduly influenced. In re Derusseau’s 
Will, 184 N.W. 705, 175 Wis. 140, 16 
A.L.R. 1412. 


[c] Mere relationship does not 
create a presumption of confidential 
relation. Aggas v. Murmmnell, 152 A. 
840, 302 Pa. 78. 


{d] Evidence held sufficient: (1) 
To support finding of validity. In 
re Goss’ Estate, 118 A. 26, 274 Pa. 278. 
(2) To rebut any presumption of un- 
due influence. IKaechelen v. Bar- 
ringer, (Mo.) 19 S.W.(2d) 1033; Bush- 
man v. Barlow, 292 S.W. 1039, 316 
Mo. 916; In re Shimer’s Will, (N.J.) 
103 A. 388; In re Morrisey’s Will, 111 
A. 26, 91 N.J.Eq. 480; Girard Trust 
Co. vy. Page, 127 A. 458, 282 Pa. 174: 
(3) To support finding of undue in- 
fluence. In re Graves’ Estate, 259 P. 
935, 202 Cal. 258; In re Banvard’s Es- 
tate, 89 A. 1024, 83 N.J.Eq. 286 [aff 
92 A. 1086, 83 N.J.Eq. 694]; Sumby 
v. Green, 90 A. 531, 244 Pa. 151. (4) 
To establish prima facie that the will 
was the result of undue _ influence. 
Abbott v. Church, 123 N.E. 306, 288 
Ill. 91, 4 ALR. 975. (5) To warrant 
finding 
cedent and beneficiary were confiden- 
tial. In re Gallo’s Estate, 214 P. 496, 
61 Cal.App. 168. (6) To show that 
will was procured from the aged and 
feeble testator by his’ son-in-law 


same title and section number, 


bate 
ES ie 


that relations between de-. 
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or fiduciary®® nature, such as that of attorney 
and client,®® physician and patient, nurse and 


WILLS 


patient,°? ‘employer and employee,’ landlord and 


through the exercise of undue influ- 
ence over him. In re Ulrich’s Will, 
130 A. 806, 98 N.J.Eq. 621 [aff (N.J.) 
138 A. 924]. 


[e] Evidence held insufficient: 
(1) To show such confidential rela- 
tions between the testator and the 
beneficiary as to throw on the propo- 
nents the burden of proving the ab- 
sence of undue influence. In re Bleil’s 
Estate, 273 P. 1088, 96 Cal.App. 283; 
Webster v. Leiman, 44 S.W.(2d) 40, 
328 Mo. 1232; Fowler v. Fowler, 2 S. 
W.C2d)*707,' 818 Mo. 1008. +@2)v'To 
Overcome the presumption of undue 
influence. Hale v. Cox, 131 So. 233, 
222 Ala. 136; In re Solomon’s Will, 
124 A. 109, 95 N.J.Eq. 706. 


89. Prinz v. Schmidt, 166 N.E. 209, 
334 Ill. 576. 


[a] Evidence held insufficient: 
(1) To show undue influence by a per- 
son holding a fiduciary relation with 
the testator. Bowers v. Kutzleb, 131 
A. 463, 149 Md. 308 (where testator, 
shortly before death, executed a deed 
of trust conveying all his property to 
one named executor under his will, for 
grantor’s benefit for life, with remain- 
der to beneficiaries under his will, ex- 
ecutor receiving nothing except com- 
missions he would earn by his serv- 
ices); Ryan v. Rutledge, (Mo.) 187 S. 
W. 877; Loveridge v. Brown, 129 A. 
131, 98 N.J.Eq. 381 (where sole bene- 
ficiary of will was confidential com- 
panion and business adviser of testa- 
tor for several years prior to his 
death); In re Doughty’s Will, 154 A. 
871, 9 N.J.Misc. 149 [aff 164 A. 279, 
112 N.J.Eq. 320]; In re McCarty’s 
Will, 126 N.Y.S. 699, 141 App.Div. 816 
Laff 125 N.Y.S. 160, 68 Misc. 283]. (2) 
To establish a fiduciary relationship 
between testator and _ beneficiary. 
Kuehn y. Ritter, (Mo.) 233 S.W. 5 
(evidence merely showing that testa- 
tor lived with his daughter, who took 
personal care of him). 


[b] In absence of evidence that 
beneficiary was active in procuring 
will or participating in execution, 
claim of undue influence arising from 
confidential relationship is not well 
founded. In re McDonnell’s Estate, 
293 P. 651, 109 Cal.App. 577. 


90. Loder v. Whelpley, 18 N.E. 874, 
iM eeN: Veo so, Ion New. Civ. roe, 89; 
Matter of Kindberg’s Will, 126 N.Y.S. 
33, 141 App.Div. 188; Matter of Suy- 
dam’s Will, 32 N.Y.S. 449, 84 Hun 514 
[aff 46 N.E. 1152, 152 N.Y. 639]; In re 
Burns’ Estate, 52 S.W. 98, 21 Tex.Civ. 
App. 512. 


[a] Evidence held sufficient to 
show undue influence on the part of 
attorney who was a beneficiary under 
the will. In re Cooper’s Will, 71 A. 
676, 75 N.J.Eq. 177 [aff 75 A. 1100, 
76 N.J.Eq. 614]; McFarland v. Shar- 
key, 133 N.Y.S. 1062, 149 App.Div. 552, 
3 N.Y.Civ.Proc.N.S. 209; In re Rose’s 
Estate, 246 N.Y.S. 718, 138 Mise. 630; 
Hunter v. Battiest, 192 P. 575, 79 Okl 
248. 

[b] Requested to draw will.—An 
attorney, a friend:of the testatrix, 
who was asked to draw her will, has 
been held to have acted in a pro- 
fessional capacity. Graham v. Court- 
right, 161 N.W. 774, 180 Iowa 394. 


[c] Where there is presumptive 
undue infiunence (1) because of an at- 
torney-client relationship between the 
parties (see supra §§ 451, 453), (2) if 


torney is valid (In re Anderson’s Es- 
tate, 286 P. 17, 142 Okl. 197). 


91. Appeal of Norton, 102 A. 73, 
116 Me. 370; Matter of Small’s Will, 
93 N.Y.S. 1065, 105 App.Div. 140; Mat- 
ter of Cornell, 60 N.Y.S. 53, 43 App. 
Div. 241 [ativ5s7 IN. BY 1107, 163 oNVY: 
608]; Matter of Lowman’s Estate, 22 
N.Y.S. 1055, 1 Misc. 43, Pow.Surr. 259; 
In re Miller’s Estate, 108 A. 616, 265 


Pa. 315; Rockhill’s Estate, 28 Pa.Co. 
363. 
[a] “Dictates to me.” — A will 


drafted by a physician reciting that 
the testatrix ‘‘dictates to me the fol- 
lowing wishes” does not of itself show 
undue influence. Pritchard v. Thom- 
as, (Mo.) 192 S.W. 956. 


92. National Trust Co. v. Taylor, 
32 Man. 274, 68 Dom.L.R. 339. 


93. Matter of Halbert’s Will, 37 
Pets 757, 15 Misc. 308, 1 Gibb.Surr. 
76. 


94. Tallman’s Will, 23 A. 986, 148 
Pa. 286. 
95. Cal.—In re Donovan’s Estate, 


73 P. 1081, 140 Cal. 390; In re Motz’s 
Estate, 69 P. 294, 136 Cal. 558; Her- 
wick v. Langford, 41 P. 701, 108 Cal. 
608. 


Iowa.—Primmer v. Primmer, 39 N. 
W. 676, 75 Iowa 415. 


pe eee evils v. Spaulding, 6 N.E. 


Mo.—Wood v. Carpenter, 66 S.W. 
172, 166 Mo. 465; Rankin v. Rankin, 
61 Mo. 295. 


N.Y.—In re Richardson’s Will, 64 
ING aS. 2944, 51 BADD DIV, 1638 ie LETS: 
Ross’ Will, 20 N.Y.S. 520, 65 Hun 626; 
Matter of Hall’s Estate, 125 N.Y.S. 
253, 68 Misc. 581; Matter of Brunor’s 
Will, 43 N.Y.S. 1141, 19 Misc. 203, 2 
Gibb.Surr. 58; In re Fricke’s Will, 
19 N.-Y.S. 315 [aff 32 N.E. 648, 135 


N.Y. 659]; In re McKenna’s Will, 4 
N.Y.S. 458; In re Buckley’s Will, 2 
N.Y.S. 24; Shields v. Ingram, 5 Redf. 


Surr. 346 [aff 27 Hun 613 (aff 91 N.Y. 
656) J. 


Tenn.—Peery v. Peery, 29 S.W. 1, 94 
Tenn. 328 


Wis.—In re Jackman’s Will, 26 Wis. 
104. 


{a] Dissatisfaction. — The fact 
that the testator’s wife was dissatis- 
fied with his former will is insufficient 
to constitute undue influence. Bodine 
v. Bodine, 44 S.W.(2d) 840, 241 Ky. 
706. 


[b] Evidence held sufficient: (1) 
To sustain a finding that the will was 
induced by the undue influence of the 
testator’s wife. In re Mollan’s Hstate, 
232, NiWaele lee Minny i207 (2) ero 
show that the will was the voluntary 
act of wife. In re Miller’s Estate, 263 
P. 214, 208 Cal. 92. 


[c] Evidence held insufficient to 
show undue influence by one spouse 
over the other. In re Luckenbach’s 
Estate, 270 P. 961, 205 Cal. 292 (where 
the entire estate was left to wife); 
Langford’s Ex’r v. Miles, 225 S.wW. 
246, 189 Ky. 515; Hern v. Dysart, 
(Mo.) 220 S.W. 908; In re Allen’s Es- 
tate, 241 P. 996, 116 Or. 467; Laberee 
v. Laberee, 227 P. 460, 112 Or. 44 [reh 
den 228 P. 686, 111 Or. 44]; Kophal 
v. Jantz, (Tex.Civ.App.) 297 S.W. 336; 
Adkins v. Henson, (Tex.Civ.App.) 256 


the evidence be sufficient to overcome|S.W. 967; Jennings v. Jennings, (Tex. 


the presumption, a devise to an at- 


Civ. App.) 212 S.W. 772 (where on one 
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tenant,®°* husband and wife,®® parent and child,°® 
brother and sister,®* uncle or aunt and nephew or 


occasion during the thirty-six years 
of married life the husband objected 
to the purchase of some clothing). 


96. LIowa.—Furlong v. Carraher, 
79 N.W. 277, 108 Iowa 492. 


Mich.—Severance v. Severance, 
N.W. 292, 90 Mich. 417. 


Minn.—Little v. Little, 86 N.W. 408, 
83 Minn. 324. 


Mo.—West v. West, 46 S.W. 139, 
144 Mo. 119; Maddox v. Maddox, 21 
S.W. 499, 114 Mo. 35, 35 Am.S.R. 734. 


Neb.—Latham y. Schaal, 41 N.W. 
354, 25 Neb. 535. 


N.J.—Brick v. Brick, 18 A. 58, 44 
N.J.Eq. 282; Dale v. Dale, 38 N.J.Eq. 
274 [rev 36 N.J.Eq. 269]; In re An- 
drews’ Will, 33 N.J.Eq. 514. 


N.Y.—Darley v. Darley, 3 Bradf. 
Surr. 481; Bleecker vy. Lynch, 1 Bradf. 
Surr. 458. 


Va.—Hartman vy. 
225. 


Wis.—In re Farnsworth, 22 N.W. 
523, 62 Wis. 474. 


[a] Failure to advise.—The fact 
that a beneficiary, the son of the tes- 
tatrix, failed to advise her of the 
claims of others has been held to be 
immaterial. Leahy v. Timon, (Civ. 
App.) 204 S.W. 1029 [aff 215 S.W. 951, 
110 Tex. 73]. 


[b] Evidence held insufficient to 
establish undue influence.—(1) East 
v. Karter, 118 So. 547, 218 Ala. 366; In 
re Kenney’s Hstate, 230 N.W. 161, 250 
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Strickler, 82 Va. 


Mich. 289; Bushman v. Barlow, 292 
S.W. 1039, 316 Mo. 916 (although 
daughter managed the _ testatrix’s 


property and was appointed executrix 
and testamentary trustee); In re 
Able’s Will, (N.J.) 96 A. 393 [aff 99 
A. 1070, 86 N.J.Eq. 440 (where testa- 
trix left all her property to her son, 
with whom she lived, and who stood 
in a confidential relation toward her); 
In re Ashley’s Will, 140 A. 564, 102 
N.J.Eq. 346 [aff 143 A. 916, 103 N.J. 
Eq. 373]; In re Spooner’s Will, 152 
INR Sr 587, 89 Mise. 30; In re Cook’s 
HMstate,, 175 se roOd eek Ok1. 94; Stolle 
v. Kanetzky, (Tex.Civ.App.) 220 S.W. 
557; Roe v. Duty, 197 P. 47, 115 Wash. 
313; In re Fortner’s Will, 206 N.W. 
969, 188 Wis. 594; In re Wegner’s Es- 
tate, 201 N.W. 826, 185 Wis. 407. (2) 
The mere fact that the child who re- 
mained with aged parents and took 
care of them was given a preference 
in the will is insufficient to establish 
undue influence. In re Swanson’s Hs- 
tate, 222 N.W. 491, 54 S.D. 42. 


[c] Evidence held sufficient: (1) 
To support finding that will was not 
procured by undue influence of son. 
In re Weber’s Will, 220 N.W. 380, 196 


Wis. 877. (2) To show undue in- 
fluence of son. Johnson’s Estate v. 
Poindexter, (Tex.Civ.App.) 288 S.W. 


575 [rev on other grounds (Commn. 
App.) 293 S.W. 558]. 


97. Lyon v. Dada, 69 N.W. 654, 
111 Mich. 340; In re McLaughlin’s 
Will, 59 A. $92, 69 N.J.Eq. 479. 


[a] Evidence held insufficient to 
show undue infiluence.—Cunningham 
v. Dorwart, 148 N.E. 314, 317 Ill. 451; 
In re Dillon’s Estate, 130 A. 214653 
N.J.Mise. 784; Mathews v. Mathews, 
(Tex.Civ. App.) 275 S.W. 226; Cutler 
v. Cutler, 79 N.W. 240, 103 Wis. 258 
(on part of half brother who was re- 
siding a great distance from testator). 
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niece,®® guardian and ward,®® or spiritual advis- 
So, also, unless there is other evidence tend- 
ing to show the exercise of undue influence, conclu- 
sive weight should not be given evidence of the ex- 
istence of relations between the testator and the 
beneficiary, which are of a business? or friendly*® na- 
ture. The slightest suggestion of one in the confiden- 
tial relation of attorney to a testator, especially 
where such attorney is the beneficiary under the 
will, may constitute undue influence.* 
the testator was under the influence of another in 
the management and control of his business gen- 
erally is insufficient to prove undue influence in the 


ers 


execution of the will.® 


[§ 468] (c) Unlawful, Improper, or Meretricious 
Relations between Testator and Beneficiary. The 
mere existence of illicit, improper, unlawful, or mer- 
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have;° 


tor.+° 


The fact that 


“¥ 
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ficiary® or the beneficiary’s mother’ is insufficient of 
itself to prove fraud or undue influence, although 
the existence of such relations is an important fact 
to be considered by the jury along with other evi- 
dence of undue influence,§® 
stances a significance which they might not otherwise 
and much less evidence will be required to 
establish undue influence on the part of one holding 
wrongful and meretricious relations with the testa- 
Thus, when such a relation is shown, and it 
also appears that the testator made a highly unnat- 
ural disposition of his property as a result of re- 
straint, or any other agency which imprisoned his 


giving to other circum- 


mind, there is sufficient evidence of undue influ- 


ence,t+ 


etricious relations between the testator and the bene- 


98. In re Anderson’s Estate, 198 P. 
407, 185 Cal. 700; Hampton v. West- 
cott, 25 A. 254, 49 N.J.Eq. 522 [aff 
80 A. 428, 51 N.J.Eq. 315]; Matter of 
Mabie’s Will, 24 N.Y.S. 855, 5 Misc. 
179, 1 Pow.Surr. 503. 


[a] Evidence held insufficient to 
show undue infinence.—Madden  v. 
Keyser, 163 N.H. 424, 331 Ill. 643; 


Farmer v. Davis, 124 N.E. 640, 289 
Tl 392. 


99. Matter of Carland’s Will, 37 N. 
Nes oon Lb) Nise 3555 wJenckest cy. 
Smithfield Prob. Ct., 2 R.I. 255. 


1. Kerrigan v. Leonard, (N.J.) 8 
A, 5603; Marx v. McGlynn, 88 N.Y. 
357; In re Portingall’s Will, 15 N.Y. 
S. 486, 60 Hun 585; Figueira v. Taafe, 
20 N.Y.St. 150, 6 Dem.Surr. 166 [aff 
5 N.Y.S. 342, 52 Hun 614, 1 Silv.Sup. 
380]; Merrill v. Rolston, 5 Redf.Surr. 
GSLY.)) 22055 Int re Riddles: Hstate, 
(Okl.) 25 P.(2d) 768; Caughey v. 
Bridenbaugh, 57 A. 821, 208 Pa. 414; 
McEnroe v. McEnroe, 51 A. 327, 201 
Pa. 477; Cornelius’ Appeal, 49 A. 281, 
199 Pa. 427; Fow’s Estate, 23 A. 447, 
147 Pa, 264. 


[a] Evidence held insufficient to 
show: (1) That beneficiary’s hus- 
band and executor of the will was the 
testatrix’s spiritual advisor. In re 
Conner’s Estate, 202 N.W. 919, 230 
Mich. 399 (church having gone out 
of existence some time before the 
testatrix’s death). (2) Undue _in- 
fluence on the part of the testatrix’s 
pastor. Gongaware v. Donehoo, 100 
A. 264, -255 Pa. 502; (3) That the 
will giving property to church was 
not obtained by undue influence or 
improper methods of the_ pastor. 
Adams v. First Methodist Episcopal 
Church of Irving Park, 96 N.E. 253, 
251 Ill. 268. 


2. Lamb v. Lippincott, 73 N.W. 
887, 115 Mich. 611; Matter of Dwyer’s 
WVslloMtGee INDY. 900, 929 IMasSey 882% 


Matter of Rohe’s Will, 50 N.Y.S. 392, 
22 Misc. 415. See Carpenter v. Bailey, 
29 P. 1101, 94 Cal. 406 (where the tes- 
tator willed his estate to his part- 
ner’s children, and it was held that 
evidence that the partner exercised 
great influence over the testator was 
insufficient to prove the exercise of 
undue influence). 

3. Stametz v. Mitchenor, 75 N.E. 
579, 165 Ind. 672; Ramsdell v. Street- 
er, "48 A. 575, 62 'N.J. Eq. 718. 

4 Hunter v. Battiest, 192 P. 575, 
79 Okl. 248. 

5. Small v. Taylor, (Tex.Civ.App.) 
54 S.W.(2d) 151. 


6 Ala.—Hobson v. Morgan, 110 So. 
406, 215 Ala. 274; Moore v. Heineke, 
24 So. 374, 119 Ala. 627. 


Ark.—Alford v. Johnson, 146 S.W. 
BiG Osman kz 6.0. 


D.C.—Stant v. American Security, 
ete., Co. 23) AppiD:C.-25: 


Ill.—Smith v. Henline, 51 N.E. 227, 
174 Ill. 184, 4 Prob.Rep.Ann. 61. And 
see Snell v. Weldon, 87 N.E. 1022, 
239 Ill. 279 (holding meretricious re- 
lationships insufficient to prove un- 
due influence). 


Md.—Griffith v. Benzinger, 125 A. 
512, 144 Md. 575; Saxton v. Krumm, 
68 A. 1056, 107 Md. 401,017 JosRTA. 
N.S. 477, 126 Am:S.R. 393. 


Mich.—In re Reedy’s Wstate, 213 N. 
W. 64, 237 Mich. 691; Waters v. Reed, 
88 N.W. 394, 129 Mich. 131. 

N.Y.—In re Fleischmann’s Will, 163 


N-Y.S. 426, 176 App. Div. 785; In re 
Powers, U62 0NeyY.S: 828, 476 sAppwbiv. 


455; In re Brobst’s HMstate, 182 N.Y.S. 
532, 112 Misc. 66; In re Westerman’s 
Will, 61 N.Y.S. 1065, 29 Mise. 409; 


Matter of Rand’s Will, 59 N.Y.S. 1082, 
28 Mise. 465. And see In re Mondorf’s 
Will, 18 N.E. 256, 110 N.Y. 450 (where 
it was doubtful if improper relations 
existed). 


Pa.—Central Trust Co. v. Boyer, 162 
A. 806, 808 Pa. 402; In re Watmough’s 
Estate, 101 A. 857, 258 Pal 22; In re 
Wiles’ Estate, 93 A. 497, 247 Pa. 340; 
In re Cressman’s state, 92 A. 204, 
246 Pa. 291; in re Chidester’s Estate, 
76 A. 418, 227 Pa. 560; Wainwright’s 
Appeal, 89 Pa. 220; Houser v. Light- 
ner, 42 Leg.Int. 289. 


[a] Meretricious relations stand- 
ing’ alone will not support a finding 
of undue influence. Central Trust Co. 
v. Boyer, 162 A. 806, 308 Pa. 402. 


[b] Evidence held sufficient: (1) 
To justify a finding that the relations 
between the testator and the bene- 
ficiary were meretricious. Hyatt v. 
Wroten, 43 S.W.(2d) 726, 184 Ark. 
847 (where the testator and house- 
keeper, beneficiary, lived together 
alone, with adjoining bedrooms with 
a door between). (2) To sustain a 
finding of undue influence exercised 
by a beneficiary holding a meretri- 
cious relation with the testator. In re 
Brobst’s Hstate, 182 N.Y.S. 532, 112 
Misc. 66; Central Trust Co. v. Boyer, 
162 A. 806, 308 Pa. 402; Pendell v. 
Apodaca, (Tex.Civ.App.) 221 S.W. 682. 


[ec] Evidence held insufficient: (1) 
To show the existence of a meretri- 
cious relationship. Snell v. Weldon, 87 


[§ 469] (d) Direct or Indirect Benefit to Person 
Drawing or Assisting in Execution of Will. 


The 


N.E. 1022, 239 Ill. 279 (although the 
testator had retained Jetters from a 
legatee tending to show such a rela- 
tionship); Gathing v. Howard, 84 So. 
240, 122 Miss. 355 (where the only 
evidence was that a witness heard 
voices in the testator’s bedroom at 
night); In re Watmough’s Estate, 101 
A. 857, 258 Pa. 22; Holmes v. Houston, 
lex. Civ: Apps) 2419 Saws, 10s9s scp 
To show the exercise of undue in- 
fluence, although a meretricious rela- 
tion may have existed between the 
beneficiary and the testator. Fox v. 
Haglin,- 295. P.. -662, ° 132. Kantosd> 
(where husband, beneficiary, before 
execution of will, was discovered to 
have another wife living); In re 
Fleischmann’s Will, 163 N.Y.S. 426, 
176 App.Div. 785; In re Levengston’s 
Will, 142 N.Y.S. 829, 158 App.Div. 69; 
In re Wertheimer’s Estate, 133 A. 
144, 286 Pa. 155; In re Jordan’s Estate, 
219 P. 2, 126 Wash. 609. 


7 Rudy, v., Ulrich, 69) Pan ucees 
Am.R. 238. But see Dean v. Negley, 
41 Pa. 312, 80 Am.D. 620 (holding 
that improper relations between the 
testator and mother beneficiary are 
evidence of undue influence when tak- 
en in connection with the devise). 


8. Hobson vy. Morgan, 110 So. 406, 
215 Ala. 274; ‘Hyatt v. Wroten, 43 8. 
W.(2d) 726, 184 Ark. 847; Alford v. 
Johnson, 146 S.W. 516, 103 Ark. 236; 
Griffith v. Benzinger, 125 A. 512, 517, 
144 Md. 575. 


9. Griffith v. Benzinger, supra. 


“The weight to be given such a fact 
must depend largely on the other 
facts which accompany it, and the cir- 
cumstances of each particular case, 
and no more specifie or definite rule 
than this can be formulated, that is, 
that while the existence of "such re- 
lations between a testator and a bene- 
ficiary under his will is not in itself 
and by itself sufficient to support an 
inference that the will was the result 
of fraud or undue influence, yet it is 
sufficient to throw a suspicion upon 
the will and to intensify the care and 
diligence with which courts should 
examine the facts relating to the exe- 
cution of it under such circumstances, 
and it may give to such facts a 
significance which they might not oth- 
erwise have.” Griffith vy. Benzinger, 
supra. 


10. Hyatt v. Wroten, 43 S.W.(2d) 
726, 184 Ark. 847; Alford v. Johnson, 
146 S.W. 516, 108 Ark. 236. 


tl; Central) Drust (Co. vy, 
162 A. 806, 308 Pa. 402. 


Boyer, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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fact, standing alone, that the beneficiary,? or that 
a relative of the beneficiary,+® drafted the will, or 
took an important part in its preparation and exe- 
cution,'4 is insufficient to prove undue influence; 


12. : . Heflin, 13 So. 
326, 98 Ala. 615, 39 Am.S.R. 89. 

Ky.—White v. Cole, 47 S.W. 759, 
20 Ky.L. 858. 


Me.—In re Goodridge, 111 A. 425, 
119 Me. 371; In re Wells, 51 A. 868, 
96 Me. 161. 


N.J.—In re Cooper’s Will, 71 A. 676, 
TORING Lie Lat «> GAL, 11:00; S76 
N.J.Eq. 614]; Farnum vy. Boyd, 41 A. 
422, 56 N.J.Eq. 766. 


N.Y.—In re Rundles’ Will, 215 N.Y. 
S. 749, 216 App.Div. 658; Pettit v. 
Pettit, 134 N.Y.S. 138, 149 App.Div. 
485; In re Kindberg’s Will, 126 N.Y. 
S. 33, 141 App.Div. 188; Haughian v. 
Conlan, 83 N.Y.S. 830, 86 App.Div. 290; 
Matter of Murphy’s Will, 62 N.Y.S. 
785, 48 App.Div. 211 , faff 59 N.Y.S. 
1078, 28 Misc. 650]; Matter of Skaats, 
26 N.Y.S. 494, 74 Hun 462; Matter of 
Edson’s Will, 24 N.Y.S. 71, 70 Hun 122; 
Matter of De Vaugrigneuse’s Will, 93 
N.Y.S. 364, 46 Mise. 49. 


Va.—Riddell v. Johnson’s Ex’r, 
Gratt. (67 Va.) 152. 


Wash.—In re Adin’s Estate, 192 P. 
887, 112 Wash. 379. 


N.B.—Farnell vy. 
343. 


But see In re Keeley’s Estate, 208 
N.W. 535, 167 Minn. 120 (holding that 
a showing that the beneficiary of a 
substantial portion of the estate sus- 
tained a fiduciary or confidential rela- 
tion with testator and acted as scrive- 
ner in drawing will or controlled its 
drafting makes prima facie case and 
sustains findings of undue influence). 


[a] Drawn in beneficiary’s office.— 
The fact that a codicil was drawn in 
the office of an attorney who was 
thereby made one of the residuary 
legatees is insufficient to show un- 
due influence. In re McCombs’ Es- 
tate, 2 P.(2d) 692, 164 Wash. 339 [aff 
7p MEK OXGD ie lala ie 


[b] Larger sum left draftsman by 
former will.—Where the will revokes 
a former will leaving the draftsman a 
larger sum, it will not be set aside 
for undue influence. Spellier’s Es- 
tate, 2 Pa.Dist. 513. 


[c] Ambiguity in clauses of will, 
which are not clearly explained by the 
scrivener who prepared it and who 
was appointed executor by the will, 
is not evidence of undue influence on 
his part. In re Babcock’s Will, 150 
A. 219, 106 N.J.Eq. 228. 


{d] Drafted by law partner.— 
That the will was prepared and 
drawn by a law partner of the chief 
beneficiary, who did not actively par- 
ticipate therein, except by making 
annotations suggesting slight chang- 
es on draft wherein his name did not 
appear, does not establish imposition 
on the testatrix, which is the meaning 
of ‘undue influence.” Ward v. Har- 
rison, 127 A. 691, 97 N.J.Eq. 309 [aff 
125 A. 384, 96 N.J.Eq. 595]. 


[e] Evidence held sufficient: (1) 
To show fraud. In re Witt’s Estate, 
DAS PUT, 198 Cal. 407; In re Jones’ 


26 


Conway, 45 N.B. 


Will. 192 N.Y.S. 163, 199 App.Div. 426. 
(2) To show undue influence. Gum 
v. Reep, 114 N.E. 271, 275 Ill. 503; 


In re Hillman’s Estate, 185 N.W. 684, 
217 Mich. 142; In re Keeley’s Bstate, 
208 N.W. 535,167 Minn. 120. (3) To 
show beneficiary’s participation in 
the making of the will. Scarbrough 
v. Scarbrough, 64 So. 105, 185 Ala. 468 
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(to cast on him the burden of proof 
to show want of undue influence). 


{f] Evidence heid insufficient: 
(1) To show that beneficiary drafted 
the will. Edington vy. Stine, 10 P. 
(2d) 27, 185 Kan. 173. (2) To show 
undue influence. In re Bishop’s Will, 
125 A. 384, 96 N.J.Eq. 595, 2 N.J.Misc. 
521 {aff 127 A. 691, 97 N.J.Eq. 309]; 
In re Weed’s Will, 127 N.Y.S. 966, 143 
App.Div. 822 [aff 97 N.H. 1118, 204 N. 
Y. 611}; In re Goss’ Estate, 118 A. 26, 
274 Pa. 278; In re Adin’s Estate, 192 
P. 887, 112 Wash. 379. 


13. In re Connor’s Will, 244 N.Y.S. 
221, 230 App.Div. 163 [rev 240 N.Y.S. 
694, 185 Misc. 740]; In re Campbell’s 
Will, 136 N.Y.S. 1086. 


[a] Evidence held snfficient 
show undue influence. In re Daly’s 
Estate, 240 N.W. 342, 59 S.D. 403 
(where the beneficiary’s father drew 
the will and the testatrix was a very 
old woman, hard of hearing, and un- 
able to read or write). 


[b] Evidence held insufficient to 
show undue influence. In re Conner’s 
Estate, 202 N.W. 919, 230 Mich. 399; 
In re Bundy’s Will, 217 N.Y.S. 26, 217 
App.Div. 607 (where the beneficiary’s 
husband drew will). 


14, Ala.—lLyons vy. Campbell, 7 So. 
250, 88 Ala. 462. 


Cal.—In re Higgins’ Estate, 104 P. 
6) 156 Cal. )257% 


Ill._—Powell v. Bechtell, 
765, 340 Ill. 330. 


Me.-—King v. Holmes, 24 A. 819, 84 
Me. 219. 


Mo.—Campbell vy. Carlisle, 63 S.W. 
701, 162 Mo. 634. 


N.Y.—In re Martin, 98 N.Y. 193; 
In re Williams, 19 N.Y.S. 778, 64 Hun 
636 [aff 15 N.Y.S. 828, 2 Connoly Surr. 
579, and aff 36 N.E. 345, 141 N.Y. 572]; 
Stein v. Wilzinski, 4 Redf.Surr. 441. 
And see Matter of Murphy’s Will, 58 
N.Y.S. 450, 41 App.Div. 153. 


Vt.—In re White’s Will, 63 A. 878, 
78 Vt. 479. 


Wis.—In re Grosse’s Will, 
W. 465, 208 Wis. 473; 


to 


172 N.E. 


243 N. 
In re Arm- 


ane? Will, 23 N.W. 407, 63 Wis. 
{a] Instructions to draftsman.— 


Evidence that the husband of the 
principal beneficiary gave instruc- 
tions to the draftsman is insufficient 
to establish undue influence, where it 
further appears that the provisions 
of the will were those insisted on by 
the testatrix and that they were radi- 
cally different from those suggested 
by the husband of the beneficiary. 
Gilman v. Ayer, (N.J.) 47 A. 1049 [aff 
62, Al 1131, 63 N.J.Hq. 806]. 


[b] Evidence held sufficient to 
show undue influence. Dial v. Welk- 
er, 159 N.E. 286, 328 Ill. 56 (where 


there was proof that beneficiary had 
prepared unexecuted power of attor- 
ney and will naming himself bene- 
ficiary); Eble v. Bloch, 17 P.(2d) 867, 
171 Wash. 223 (where will was drawn 
under direction of sole taker). 


[ec] Evidence held insufficient: 
(1) To show undue influence. Sikes 
v. King, 141 So: 555, 224 Ala. 623; 
In re Thompson’s Estate, 253 P. 697, 
200 Cal. 410 (where beneficiary re- 
plied “all right” to testator’s state- 
ment that he intended to change will); 
In re Dobals’ Estate, 157 N.W. 169, 
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but it is such a strong circumstance bearing on the 
probability that fraud or undue influence was exer- 
cised!® that only slight additional proof is necessary 
to establish these issues;+® and on account of the 


176 Iowa 479 (where the beneficiary 
was present at the time of drafting of 
will and the testatrix told the scriv- 
ener in English what she wanted and 
then talked in German to the con- 
testant telling him the same things 
in that language as she had told the 
Scrivener in English); Jones v. Jones, 
(Mo.App.) 260 S.W. 793. (2) To 
show that attorney who drafted will 
acted as principal beneficiary’s attor- 
ney. Kaechelen y. Barringer, (Mo.) 
19 S.W.(2d) 1033. 


15. Ill.—Donnan v. Donnan, 99 N. 
E. 931, 256 Ill. 244; England v. Faw- 
hae 68 N.E. 526, 204 Ill. 384. 


Iowa.—Brogan v. Lynch, 214 N.W. 
514, 204 Iowa 260. 


Md.—Cramer v. Crumbaugh, 3 Md. 
491. But see Stirling v. Stirling, 21 
A. 273, 64 Md. 138 (holding that the 


drafting of the will by the principal 
beneficiary is not always a suspicious 
circumstance and the jury should not 
be so instructed). 


N.Y.—In re Putnam’s Will, 177 N.E. 
399; (257) NEY: 140,279 (An TRe 14235 en 
re Van Ness’ Will, 139 Nees: 485, 78 
Misc. 592; Matter ‘of Elster’s Will, 78 
N.Y.S: 871, 39 Misc. 63; Peck’s Hstate, 
10 N.Y.St. 698, 6 Dem.Surr. 299. 


gee eRe v. Krepps, 4 Brewst. 


S.D.—In re Daly’s Estate, 240 N.W. 
342, 59 S.D. 403. 


Can.—Lamoureux v. Craig, 49 Can. 
S.C. 305 [rev 22 Que.K.B. 252, (aff 
42 Que.Super. 385)]. 


N.B.—Farnell v. Conway, 
343. 


See In re Byrne’s Estate, Myr.Prob. 
(Cal.) 1 (holding that the circum- 
stances surrounding the execution of 
such a will should be closely scrutin- 
ized); In re Mimey’s Estate, 299 P. 
199, 149 Okl. 85 (dictum). 


[a] Enfeebled testatrix.—That the 
chief beneficiary, in the absence of 
others having equal rights, was ac- 
tive in procuring the will to be made, 
and that the testatrix was enfeebled 
by age and disease, may be consid- 
ered, affecting the question of undue 
influence, and render stricter proof of 


45 N.B. 


volition and capacity necessary. 
eS v. Etienne, 146 N.E. 547, 315 
<5: 


[b] “Where the beneficiary sus- 
tains confidential relations and drafts 
the will, or controls its drafting, it is 
variously stated, the phraseology and 

precise thought changing from 
case to case, with some attendant 
confusion of expression and meaning, 
that a presumption of undue influence 
arises, or that an inference to that 
effect may be drawn as a fact, or that 
the facts stated make a prima facie 
case, or that the case is one for secru- 
tiny.’’ In re Simmons’ Estate, 194 N. 
W. 330, 332, 156 Minn. 144. 


iG. Tarr v. Tucker, 172-N BS 257; 
272 Mass. 150; Muller vy. St. Louis 
Hospital Assoc., 5 Mo.App. 390 [aff 
73 Mo. 242). 


[a] Where fiduciary relation ex- 
ists between the testator and a devi- 
see who receives a substantial benefit 
from the will, and where the testa- 
tor is the defendant and the devisee 
the dominant party and the testator 
therefore reposes trust and confidence 
in the devisee, and where the will is 
written, or its preparation precured, 
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presumption arising from the writing or preparation 
of a will by a beneficiary,’’ stricter proof of the free 
agency of the testator is required than in other ¢as- 
es,1§ the strength of the presumption arising from 
the beneficiary acting as serivener of the will, and 
the amount of proof required to overcome it must de- 
pend on the circumstances of each case.t® The fact 
that the attorney who prepared the will was made ex- 
ecutor does not of itself show undue influence.?° 
The fact that the beneficiary selected the attorney 
who drew the will,?? and procured the attesting wit- 
nesses thereto,*? or was present?® or absent?* at 
the execution of the will, is alone insufficient to prove 
undue influence, although the absence of the person 
charged with exercising undue influence is not neces- 
sarily sufficient to prove that such influence was not 
exerted.?° 


Parent and child. Although there is no presump- 
tion of fraud or undue influence arising from devises 
from parent to child, when the child occupies a fidu- 
ciary relationship,?® the fact that a child occupying 
a fiduciary relationship with the testator was the 
active agent in having the will prepared,?? that he 
procured its preparation by his agent, a stranger 
to the testator,?® that he and his agent alone were 


by that beneficiary, proof of these] who 
facts estabiishes prima facie the 
charge that the execution of the will 


was the result of undue influence ex- | needy, 
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in feeble health, disregarding 
the claims on his consideration of his 
family or of dutiful, 
and worthy 


< 
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present with her when it was drawn,?® that the testa- 
tor was the dependent party, and he the dominant 
party,®° and that he profited substantially by the 
will,?1 particularly where the testator is enfeebled 
by old age and disease,** have been held to be cir- 
cumstances tending to show the exercise of undue 
influence. 


Confidential relation. The drawing of the will by 
a beneficiary who occupied a fiduciary and confiden- 
tial relationship with the testator has been held to 
sustain a finding of undue influence.?? 


Attesting witnesses. When the character of per- 
sons acting as attesting witnesses is implicated by 
any circumstances connecting them with the sole 
beneficiary, it has been held that their testimony of 
the testator’s freedom from undue influence is enti- 
tled to little weight. 


Lack of benefit. The fact that the person charg- 
ed with having procured the execution of the will 
by the exercise of undue influence cannot derive any 
benefit from the will,*> or receives less under the 
will in question than he received under a prior will,?°® 
has been held to be a strong circumstance showing 
the absence of undue influence. 


81 N.H. 300. 


Necessity of presence of person 
charged with exerting such infinence 
at time of execution see supra § 436. 


affectionate, 


relatives with 


ercised by that beneficiary, and this 
proof standing alone and undisputed 
by other proof entitles the contes- 
tants to a verdict. Gum v. Reep, 114 
N.E. 271, 275 111. 508; Weston v. Teu- 
fel, 213 Ill. 291, 72 N.E. 908. 


17. See supra § 453. 


18. McDaniel v. Crosby, 19 Ark. 
533; Duffield v. Robeson, 2 Del. 375; 
Purdy v. Hall, 25 N.E. 645, 134 Ill. 
298: Matter of Elster’s Will, 78 N.Y. 
S. 871, 39 Misc. 68. 


[a] This rule does not apply, 
where the person alleged to have ex- 
ercised the undue influence suggested 
the making of the will, but acted 
throughout only in furtherance of the 
wishes of the testatrix, and the only 
benefit he derived from the will was 
an appointment as executor without 
bond ard a provision in the will for 
the payment of a debt due ‘him from 
the testatrix. Woodson v. Holmes, 
43 S.H. 467, 117 Ga. 19. 


[b] Evidence held insufficient: 
(1) To show free agency. Matter 
of Rintelen’s Will, 78 N.Y.S. 1092, 77 
App. Div. 142 flaff 75 N.Y.S. 935,° 37 
Misc. 462]; Matter of Gallup’s Will, 
60 N.Y.S. 137, 48 App.Div. 437; Chap- 
pell v. Trent, 19 S.H. 314, 90 Va. 849. 
(2) To show such activity or inter- 
est on the part of the beneficiary as 
to cast on him the burden of showing 
that the will did not result from 
undue influence. Jones v. Brooks, 63 
So. 978, 184 Ala. 115. 


[c] No benefit to beneficiary.— 
Where it is shown that the benefi- 
ciary who drafted the will made a 
written agreement with the testator 
whereby the property would be dis- 
posed of without benefit to the bene- 
ficiary, the presumption of undue 
influence is rebutted. Sweeney vy. 
Trombley, 224 Ill.App. 562. 


19. Wunderlich v. Buerger, 122 N. 
BH. 827, 287 Ill. 440. 


[a] Particular circumstances con- 
sidered.—‘‘In the case of a testator 


whom he has been upon familiar and 
affectionate terms, devises all his 
property to a confidential adviser, 
who, alone with the testator, prepares 
the will and supervises its execution, 
the degree of proof required to over- 
come the presumption will be much 
greater than in the case of one hav- 
ing no near relatives with whom he 
is on intimate terms, who in good 
physical and mental health goes to 
his legal adviser and has him prepare 
his will excluding his relatives from 
participation in his estate and dis- 
posing of his property to strangers 
to his blood, but persons with whom 
he has had kindly and friendly rela- 
tions and whom he has expressed 
the intention of remembering in his 
will.”’ Wunderlich y. Buerger, 122 
N.E. 827, 829, 287 Ill. 440. 


[b] Evidence held to overcome pre- 
sumption of undue influence arising 
from fact that residuary legatee was 
the testator’s legal adviser and had 
prepared the will. Wunderlich vy. 
Buerger, 122 N.E. 827, 287 Ill. 440. 


20. Cunninghame vy. Herring, 70 
So. 148, 195 Ala. 469; Barr v. Sum- 
ner, 107 N.E. 675, 109 N.E. 193, 183 
Ind. 402; In re Heaverne’s Estate, 246 
P. 720, 118 Or. 308; Im re Le Gauilt’s 
Hstate, 196 P. 254, 99 Or. 621. 


21. In re Bacigalupi’s Estate, 261 
P. 470, 202 Cal. 450; In re Donovan's 
Estate, 299 BP. 816, 114 CalAppi. 228: 
Ward v. Ward, 87 So. 153, 124 Miss. 
697; In re Lawrence’s Hstate, 132 A. 
786, 286 Pa. 58. 


22. Ward v. Ward, 87 So. 153, 124 
Miss. 697. 

23. Sneed v. Reynolds, 266 S.W. 
686, 166 Ark. 581; Blackhurst v. 


James, 127 N.E. 226, 293 Ill. 11; Pen- 
nypacker v. Pennypacker, 8 A. 634, 5 
Pa.Cas. 408; Delgado v. Gonzales, 
(Tex.Civ.App.) 28 S.W. 459. 


24. Dresser v. Dresser, 63° N.E. 12, 
181 Mass. 93. 


25. Gaffney v. Coffey, 124 A. 788, 


26. See supra § 451. 


27. Yess v. Yess, 99 N.E. 687, 255 
Ill. 414; England y. Burtle, 68 N.E. 
526, 204 Ill. 384. 


28. Yess v. Yess, 99 N.E. 687, 255 
Ill. 414; Leonard vy. Burtle, 80 N.E. 
992, 226 Tll. 422. 


29. Yess v. Yess, 99 N.E. 687, 255 
Ill. 414; Leonard v. Burtle, 80 N.E. 
992, 226 Ill. 422; England v. Fawbush, 
68 N.E. 526, 204 Ill. 384. 


30. Yess y. Yess, 99 N.E. 687, 255 
Ill. 414. 


31. Yess v. Yess, supra; Leonard 
v. Burtle, 80 N.E. 992, 226 Ill. 422. 


32. England v..Fawbush, 68 N.E. 
526, 204 Ill. 384. é 


33. Wunderlich v. Buerger, 122 N. 
E. 827, 287 Ill. 440; Snyder v. Steele, 
122 N.E. 520, 287 Ill. 159. See Black- 
hurst v. James, 127 N.H. 226, 293 Ill. 
11 (holding that active participation - 
by one standing in a fiduciary rela- 
tion to testator in preparing and pro- 
curing execution of will, whereby he 
profits, substantially, tends to show 
undue infiuence). 


34. In re Van Ness’ Will, 189 N.Y. 
S. 485, 78 Mise. 592. 


35. Waterman v. 
139, 291 Ill. 304. 


36. In re Stern’s Estate, 244 N.Y. 
S. 250, 1837 Mise. 668 [aff 256 N.Y.S. 
54, 235 App.Div. 60 (aff 185 N.E. 762, 


Hall, 126 N.E. 


(261 N.Y. 617)]. 


[a] Reduction to life estate.—The 
fact that a codicil alleged to have 
been obtained by undue influence re- 
duced the interest of the beneficia- 
ries, alleged to have exerted such 
influence, from an absolute estate to 
a life estate is a strong circumstance 
showing the absence of undue influ- 
ence. Inre Stern’s Estate, 244 N.Y.S. 
250, 187 Misc. 668 [aff 256 N.Y.S. 54, 
235 App.Div. 60 (aff 185 N.E. 762, 261 
Ne, AMON 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 470] (e) Unjust, Unequal, or Unnatural Pro- 
visions®’—aa. In General. Unjust, unequal, or un- 


37. Cross references: 


Admissibility of evidence to show un- 
naturalness of provisions see supra 
§ 460. ‘ 

Presumption, if any, arising from un- 
natural provisions see supra §.454. 

Weight given unnatural dispositions 
where combined with evidence of 
mental weakness see infra § 474. 


38. Ala.—Dulaney v. Burns, 119 
So. 21, 218 Ala. 493; Councill v. May- 
hew, 55 So. 314, 172 Ala. 295; Burney 
vy. Torrey, 14 So. 685, 100 Ala. 157, 46 
Am.5.R. 33. 


Cal.—In re Wall’s Estate, 200 P. 
929) L8i) Cal." 50s In re Baird@s Hs- 
tate, 168 P. 561, 176 Cal. .381;.In re 
Kilborn’s Estate, 120 P. 762, 162 Cal. 
4; In re Lavinburg’s Estate, 119 P. 
915, 161 Cal. 536; Im re McDevitt’s 
Estate, 30) P. 101,95. Cal. 17;- In re 
Ross’ Estate, 4 P.(2d) 164, 117 Cal. 
App. 574; In re Carson’s Hstate, 239 
P. 364, 74 Cal.App. 48. 


Conn.—Appeal of Wheeler, 100 A 
13, 91 Conn. 388; Appeal of Fitz- 
patrick, 89 A. 92, 87 Conn. 579. 


D.C.—Manogue vy. Herrell, 13 App. 
ve 455; Matter of McLane, 21 D.C. 
554. 


Ill.—Applehans v. Jurgenson, 168 
NE. s2i,, o06 111). 427%, 67 ALR. 851% 
Donnan vy. Donnan, 99 N.E. 931, 256 
Ill, 244; Cunniff v. Cunniff, 99 N.E. 
654, 255 Ill. 407; Yorty v. Webster, 68 
NE. 61068," 205 ll. 63077) Allmon “vy. 
Pigg, 82 Ill. 149, 25 Am.R. 303. See 
Smith v. Smith, 206 Ill.App. 86. 


Ind.—Stevens y. Leonard, 56 N.E. 
27, 154 Ind. 67, 77 Am.S.R. 446, 5 Prob. 
Rep.Ann. 369. But see Bowman v. 
Phillips, 47 Ind. 341 (holding that, if 
the disposition violates all nature’s 
laws, justice, and humanity, juries and 
courts will resort even to technicali- 
ties to prevent a great wrong). 


Iowa.—Cash y. Dennis, 139 N.W. 
920, 159 Iowa 18; In re Townsend’s 
Estate, 97 N.W. 1108, 122 Iowa 246; 
Malcomson y. Graham, 39 N.W. 179, 
75 Iowa 54; Webber v. Sullivan, 12 
N.W. 319, 58 Iowa 260. See Clawson 
v. Weber, 137 N.W. 954, 156 Iowa 704 
(dictum). 


Ky.—Whallen’s Ex’rs v. Moore, 58 
S.W.(2d) 601, 248 Ky. 348; Bennett 
v. Bennett’s Ex’r, 51 S.W.(2d) 241, 
244 Ky. 394; Smith v. Smith, 47 S.W. 
(2a) 1036, 243 Ky. 240; Burdon. v. 
Burdon’s Adm’x, 9 S.W.(2d) 220, 225 
Ky. 480; Lisle v. Couchman, 142 S.W. 
1028, 146 Ky. 345. 


Md.—Griffiith v. Benzinger, 125 A. 
512, 144 Md. 575; Saxton v. Krumm, 
68 A. 1056, 107 Md. 401, 17 L.R.A.N.S. 
Ain leG Ams... 393. 


Mass.—Ol]d Colony Trust Co. v. Di 
Cola, 123 N.E. 454, 2338 Mass. 119; 
Aldrich v. Aldrich, 102 N.B. 487, 215 
Mass. 164, Ann.Cas.1914C 906; Daven- 


port v. Johnson, 65 N.E. 392, 182 
Mass. 269, 8 Prob.Rep.Ann. 262. 
Mich.—In re Fay’s Estate, 164 N. 


W. 5238, 197 Mich. 675. 


Minn.—In re Jenks’ Estate, 205 N. 
W. 271, 164 Minn. 377; In re Buck’s 
Estate, 142 N.W. 729, 122 Minn. 463; 
In re Tyner’s Estate, 106 N.W. 898, 
97 Minn. 181. 


Mo.——Meyers v. Drake, 24 S.W.(2d) 
116, 324 Mo. 612; Smarr v. Smarr, 6 


S.W.(2d) 860, 319 Mo. 1153; Gott v. 
Dennis, 246 S.W. 218, 296 Mo. 66; 
Kleinlein -v. Krauss, 209 S.W. 933; 


Turner v. Butler, 161 S.W. 745, 253 
Mo. 202; Turner v. Anderson, 139 S. 
W. 180, 286 Mo. 523; Winn v. Grier, 
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117 S.W. 48, 217 Mo. 420; Hughes vy. 
Rader, 82 S.W. 32, 183 Mo. 630; Mad- 
dox v. Maddox, 21 S.W. 499, 114 Mo. 
35, 35 Am.S.R. 734. 


Neb.—BElliott v. Elliott, 
1006, 3 Neb. (Unoff.) 832. 


N.J.—In re Barber’s Will, 49 A. 826; 
In re Strang’s Will, 158 A. 489, 109 
N.J.Eq. 523; Stewart v. Stewart, 40 
A. 438, 56 N.J.Eq. 761 [aff 68 A. 1116]; 
Salter vi" Bly, -39°A. 365, 56 NJ. Ea. 
857 [aff 438 A. 1098, 58 N.J.Eq. 581]; 
Kise v. Heath, 33 N.J.Eq.-239; In re 
Humphrey’s Will, 26 N.J.Eq. 513 [aff 
27 N.J.Eq. 567). 


N.Y.—In re Snelling’s Will, 32 N.E. 
1006, 186 N.Y. 515; In re White’s Will, 
24 N.E. 935, 121 N.Y. 406; Cudney v. 
Cudney, 68 N.Y. 148; Coffin v. Coffin, 
23 N.Y. 9, 80 Am.D. 235; In re Run- 
dles’ Will, 215 N.Y.S. 749, 216 App. 
Div. 658; Matter of Crane, 74 N.Y.S. 
88, 68 App.Div. 355; Matter of Jour- 
neay’s Will, 44 N.Y.S. 548, 15 App. 
Dive 567 sbathsb7) Nid.) 1143, 1162) ONiy: 
611]; Clarke vy. Schell, 31 N.Y.S. 1053, 
84 Hun 28; Matter of Groot’s Will, 25 
N-Y.S. 633, 72 Hun 548; Matter of 
Patterson’s Will,°13 N.Y.S. 463, 59 
Hun 624, 26 Abb.N.Cas. 395 [rearg den 
16 N.Y.S. 146, 61 Hun 625]; Matter of 
Hollohan’s Will, 1 Silv.Sup. 380, 5 N.Y. 
S. 342, 52 Hun 614; In re Hall’s Will, 
3 N.Y.S. 288, 50 Hun 606 [aff 24 N.E. 
455, 117 N.Y. 643]; Reynolds v. Root, 
62 Barb. 250; Bicknell v. Bicknell, 2 
Thomps.&C. 96; Matter of Blair’s 
Will, 16 N.Y.S. 874, 16 Daly 540; In 
re Brown’s Bstate, 257 N.Y.S. 864, 143 
Misc. 688; In re Whitmarsh’s Estate, 
234 N.Y.S. 505, 183 Misc. 858; Matter 
of Brugh’s Will, 84 N.Y.S. 41, 41 Misc. 
263; In re Bolles’ Will, 75 N.Y.S. 1062, 
37 Misc. 562; Matter of Bonner’s Will, 
67 N.Y.S:-1117, 38 Mise. 9; Matter of 
Hamilton’s Will, 62 N.Y.S. 820, 29 
Misc. 724; Matter of Cleveland’s Will, 
59 N.Y.S. 985, 28 Mise. 369; Matter of 
McGill’s Will, 56 N.Y.S. 856, 26 Misc. 
102; Matter of Clark’s Will, 25 N.Y. 
S. 712, 5 Mise. 68; In re Manay’s Will, 
181 N.Y.S. 648; Matter of Sheldon’s 
Will, 16 N.Y.S. 454, Pow.Surr. 10 [aff 
21 N.Y.S. 477, 65 Hun 623 (aff 36 N. 
E. 343, 141 N.Y. 559)]; Matter of 
Birdsall’s Will, 18 N.Y.S: 421, 2 Con- 
noly Surr, 4383; Matter of De Baun’s 
Estate, 9 N.Y.S. 807, 2 Connoly Surr. 


92 N.W. 


304; In re Glockner’s Will, 2 N.Y.S. 
97; McCoy v. McCoy, 4 Redf.Surr. 
54; Burk’s Will, 2 Redf.Surr. 239. 


N.C.—In re Peterson’s Will, 48 S.E. 
D616 13'6) N.Gi13: 


Ohio.—Hayes v. Halle, 155 N.E. 493, 
23 Ohio App. 522; Kettemann v. Metz- 
ger, 23 Ohio CirmCt, 6%; O'Rourke vy. 
Kenny, 11 Ohio N.P.N.S. 602. 


Or.——In re Ames, 67 P. 737, 40 Or. 
495, 7 Prob.Rep.Ann. 536; Hubbard v. 
Hubbard, 7 Or. 42. 


Pa.—In re Lawrence’s Estate, 132 
A. 786, 286 Pa. 58; In re Hook’s Es- 
tate, 56 A. 428, 207 Pa. 203; Murray’s 
Estate, 11 Pa.Co. 263. See In re 
Friend’s Estate, 47 A. 1106, 198 Pa. 
363 (holding that a showing of un- 
friendliness between the testatrix and 
the son discriminated against in the 
will dispels any presumption of undue 
influence arising from such discrim- 
ination). 


S.C.—Kaufman y. Caughman, 27 S. 
BE. 16, 49 S.C. 159, 61 Am.S:R. 808. 


Tex.—Renn v. Samos, 33 Tex. 760; 
Holmes v. Houston, (Civ.App.) 241 
S.W. 1039; In re Bartel’s Estate, (Civ. 
App.) 164 S.W. 859. 


Va.—Wo0o0d’s Ex’rs v. Wood, 68 S.E. 
994,109 Va. 470; Parramore v. Taylor, 
11 Gratt. (52 Va.) 220. 
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natural provisions in the will are insufficient alonre 
to show undue influence.*® This is true, although the 


Wis.—In re Schaefer’s Estate, 241 
N.W. 382, 207 Wis. 404; Gavitt v. 
Moulton, 96 N.W. 395, 119 Wis. 35; 
In re Butler’s Will, 85 N.W. 678, 110 
Wis. 70, 6 Prob.Rep.Ann. 576. 


[a] Mistake.—The mere fact thac 
a will is unnatural is insufficient to 
indicate that the testator made a mis- 
take in its provisions. Bertelman v. 
Cockett, 24 Hawaii 230. 


[b] Kindness to testatrix.—The 
fact that the testatrix who had no 
lineal heirs left a larger share of her 
estate to a niece who cared for her 
in her old age and sickness does not 
show undue influence. Cookman y. 
Bateman, 231 N.W. 301, 210 Iowa 503. 


[c] That testator gave wife all his 
estate does not of itself indicate un- 
due influence. Donnelly v. Donnelly, 
143 A. 648, 156 Md. 81. 


{d] Where will itself shows rea- 
son for the inequality or exclusion 
(1) the inference of undue influence is 
negatived. Pollock v. Pollock, 159 N. 
E. 305, 328 Ill. 179; Heath vy. Koch, 77 
N.Y.S. 513, 74 App.Div. 338 [aff 66 N. 
E. 1110, 173 N.Y. 629]; Lancaster v. 
Alden, 58 A. 638, 26 RI. 170.. See 
King v. Holmes, 24 A. 819, 84 Me. 219 
(holding that such a statement in the 
will should be given great weight in 
considering the question of undue 
influence). (2) However, such. a 
statement will not have this effect 
where it is shown to be false. In re 
Olson’s Estate, 126 P.\171, 19 /Cal. 
App. 379. 


[e] Statute providing that only 
slight evidence of fraud or undue 
influence is required to justify a re- 
fusal to probate a will which be- 
queaths an entire estate to a stran- 
ger, to the exclusion of the testator’s 
wife and children, is inapplicable 
when there are no kindred having the 
relationship named in the act. Wet- 
ter v. Habersham, 60 Ga. 193. 


[f] Friendship.—Where a _ testa- 
tor leaves property to a stranger in 
blood stating that such beneficiary 
was a-friend of his wife who prede- 
ceased him, the fact that such per- 
son was not mentioned as a benefi- 
ciary in the will of the wife is insuffi- 
cient to show that such friendship 
did not in fact exist, and also it does 
not show undue influence in the ex- 
ecution of the will of the testator. 
Appeal of Ward, 164 A. 889, 132 Me. 
8), 


{g] Evidence held sufficient: (1) 
To justify a finding of undue influ- 
ence where an unnatural disposition 
of property is made by the will. 
Phillips y. Jones, 18 S.W.(2d) 352, 
179 Ark. 877 (where testator gave all 
his property, except nominal amount, 
to second wife and her children, in- 
stead of to his own children); Davis 
v. Frederick, 118 S.E. 206, 155 Ga. 
809 (will giving estate to stranger, 
including the draftsman, and practi- 
cally excluding blood relatives); Guf- 
fy v. Gilliam, 281 S.W. 1024, 213 Ky. 
805; In re Hillman’s Estate, 185 N. 
W. 684, 217 Mich. 142 (where the tes- 
tatrix was weakened by disease, the 
disposition unnatural, the principal 
beneficiary participated in the exe- 
cution of the will, and the testatrix 
had accused the beneficiary of forc- 
ing her to make a will); Gott v. Den- 
nis, 246 S.W. 218, 296 Mo. 66; In re 
Tutty’s Will, 102 A. 833, 87 N.J.Eq. 
647; In re Alfaya’s Will, 204 N.Y.S. 
90, 122 Misc. 771 [aff 209 N.Y.S. 785]; 
In re Cohen’s Will, 176 N.Y.S. 689, 
106 Mise. 644 (an aged woman’s will 
in favor of strangers, to the exclu- 
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testator gives the greater portion of a large estate to 
one of his children;*® to his wife,*® or to strangers, 
to the exelusion of his own blood;*! or that the nat- 
ural objects of the testator’s bounty receive less 
thereunder than if he had died intestate.*? 
termining the weight that should be given an un- 


sion of her grandson, her only heir); 
In re Hardee’s Will, 121 S.E. 667, 187 
Nis S8i: Central Trust Co.’ vo Boy- 
er, 162 A. 806, 308 Pa. 402 (where the 
testator and the beneficiary were 
holding meretricious relations) ; 
Chandler v. Weimers, (Tex.Civ.App.) 
57 S.W.(2d) 585; In re Lee’s Estate, 
260 P. 662, 145 Wash. 408 [rev 258 
P. 507, 144 Wash. 564]; In re Link's 
WLS NW 17. 2020 Wasi 1.62) 
To show that testatrix had abundant 
reason for preferring chief benefi- 
ciary. In re Schaefer’s Estate, 241 
N.W. 382, 207 Wis. 404. (3) To war- 
rant the jury in believing that the 
testator’s love for his daughter was 
at least of equal volume and depth 
as that for his second wife, thereby 
rendering a will disinheriting the 
daughter unnatural. Craycroft v. 
Crawford, (Tex.Commn.App.) 285 S. 
W. 275 [rev (Civ.App.) 275 S.W. 124 
Mie den (Commn.App.) 287 S.W. 


{h] Evidence held insufficient: 
(1) To show undue influence. In re 
Newhall’s Estate, 214 P. 231, 190 Cal. 
709, 28 A.L.R. 778; In re Donovan’s 
Estate, 299 P. 816, 114 Cal.App. 228; 
Maroncelli v. Starkweather, 133 A. 
209, 104 Conn: 419 (although will be- 
queathed one fourth of property to 
daughter and three fourths to broth- 
er); Biggerstaff v. Wicks, 180 N.E. 
840, 348 Ill. 129; Egan v. Egan’s Ex’x, 
224 S.W. 1050, 189 Ky. 332; Appeal of 
Rogers, 123 A. 634, 123 Me. 459; Wat- 
Christian 


son vy. Young Women’s 
Ass'n, 112) A. 616, 137 Md. 355; Neill 
v. Brackett, 126 N.E. 93, 234 Mass. 


367; In re Kenney’s Estate, 230 N.W. 
161, 250 Mich. 289; In re Allen’s Es- 
tate, 203 N.W. 479, 230 Mich. 584; In 
re Weber’s Estate, 167 N.W. 937, 201 
Mich. 477; In re Jenks’ Estate, 205 N. 
Weert, 164 Minn. 3773) In re Jern= 
berg’s Estate, 190 N.W. 990, 153 Minn. 
458; In re Benson’s Will, 114 A. 456, 
92 N.J-mo 618 [aff 117 A. 925, 93 N. 
J.BHqg. 671); In re Ohl’s Will, 121 A. 
893, 1 N.J.Misc. 247 [aff 120 A. 425, 
1 N.J.Mise. 165] (where the testator 
left his entire estate to second wife); 
In re Le Gault’s Estate, 196 P. 254, 
99 Or. 621; In re Sturtevant’s Estate, 
Dice. ive, 22c0) Ps 495, 92 On 6269) 
In re Llewellyn’s Hstate, 145 A. 810, 
296 Pa. 74, 66 A.L.R. 222 (where there 
had been a life long friendship be- 
tween the testator and the beneficiary 
and the testator had expressed an in- 
tention to make such a will, although 
the estate was of a million dollars); 
In re Golz’s Will, 209 N.W. 704, 190 
Wis. 524 (in contest of will by daugh- 
ters who had been disinherited in fa- 
vor of life estate to testator’s house- 
keeper, with remainder to grandchil- 
dren). (2) To show that will was 
natural product of unnatural hatred 
entertained by testator, or any mem- 
ber of his family, and vented on con- 
testant, by undue influence over tes- 
tator. In re Marx’s Estate, 167 N.W. 
976, 201 Mich. 504. 


{i] Poisoning mind against broth- 
er.—That a favored legatee, a child 
of the testatrix, had succeeded in poi- 
soning the mind of the _ testatrix 
against a brother practically disin- 
herited, does not alone justify an in- 
ference that the will was the result 
of undue influence. Hills v. Hart, 91 


~_ 
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In de- 


A. 257, 88 Conn. 394. 


39. Ughetti v. Ughetti, 166 N.E. 
90, 334 Ill. 398; McFadin v. Catron, 
38 S.W. 932, 39 S.W. 771, 1388 Mo. 197. 


[a] Epileptic daughter.—The fact 
that the mother, testatrix, left the 
major portion of her estate to her 
epileptic daughter, who was unable 
to care for herself, does not show 
undue influence. Palmer y. Stroheck- 
er, 60° App.D:C. 312; 53. Bu@da) 924. 


[b] Evidence held sufficient to 
overcome the presumption of undue 
influence arising from confidential re- 
lations between the testator and the 
child receiving the largest share, cou- 
pled with activity on his part in pre- 
paring the will. Matter of Higgins’ 
Hstate, 104 P. 6, 156 Cal. 257; Lloyd 
v. Robertson, 10 Ont.W.N. 397 [rev 
35 Ont.L. 264, 9 Ont.W.N. 339]. 


40. In re Bradford’s Will, 
BE. 586, 183 N.C. 4. 


41. Md—Gesell y. Baugher, 60 A. 
481, 100 Md. 677. 


Mich.—In re Ver Vaecke’s Estate, 
194 N.W. 135, 223 Mich. 419. 


Mo.—Gott v. Dennis, 246 S.W. 218, 
296 Mo, 66. 


N.Y.—In re Wallace’s Will, 265 N. 
Y.S. 898, 148 Misc. 867. 


Tex.—Navarro v. Garcia, (Civ.App.) 
L772) SW 723. 


[a] Paramours.—Testamentary 
gifts to paramours or strangers to the 
blood do not per se create an invalid 
will, nor necessarily presuppose un- 
due influence. In re Tymeson’s Will, 
187 N.Y.S. 330, 114 Misc. 643. 


[b] Daughter-in-law.—That the 
testatrix preferred daughter-in-law 
over blood relation in her will was not 
sufficient alone to establish undue in- 
fluence. In re Ross’ Estate, 4 P.(2d) 
164, 117 Cal.App. 574. 


[c] Evidence held insufficient to 
show undue influence.—Kustus Vv. 
Hager, 112 A. 45, 269.Pa. 103 (where 
the beneficiary, with her husband, 
was the testator’s only friend in need 
during the later years of his life); 
In re Wallace’s Will, 222 N.W. 255, 
197 Wis. 823 (where will left residue 
to woman who had cared for aged tes- 
tatrix for eight years). é 


42. Maroncelli v. Starkweather, 
133 A. 209, 104 Conn. 419; Denison’s 
Appeal from Probate, 29 Conn. 399, 
406; Minturn v. Conception Abbey, 
(Mo.App.) 61 S.W.(2d) 352; Wilson 
v. Paulus, (Tex.Commn.App.) 15 S. 
ys) 517 [rev (Civ.App.) 300 S.W. 
661]. 
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“The object of a will is to make a 
disposition of property different from 
what the law makes of it. And to 
say that it may be set aside for a 
cause like this [a disposition contra- 
ry to the statute of distribution] is 
little else than to allow it to be de- 
feated because it is attempted by it 
to carry out the lawful purpose for 
which most wills are made.’ Deni- 
son's Appeal from Probate, supra. 


43. In re Whitman’s Estate, 184 N. 
W. 975, 45 S.D. 14. 


44, Ala.—Burney v. Torrey, 14 So. 
100 Ala. 157, 46 Am.S.R. 33. 


a 
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natural disposition of the testator’s property cir- 
cumstances surrounding the execution of the will 
should be considered.#? 
important circumstance when considered with other 
evidence of undue influence,** and it has been held 
that, where a disposition is unaccountably unnatural, 


Such disposition may be an 


Cal.—In re Gallo’s Estate, 214 P. 


496, 61 Cal.App. 163. 


Conn.—Maroncelli v. Starkweather, 
133 A. 209, 104 Conn. 419. 


Fla.—Gardiner v. Goertner, 149 So. 
186; Newman v. Smith, 82 So. 236, 
77 Fla. 638, 667, 688. 


Ill.—Kaenders v. Montague, 54 N. 
EB. 321, 180 Ill. 300. 


Iowa.—Zinkula v. Zinkula, 154 N.W. 
158, 171 Iowa 287. 


Ky.—Moran’s Ex’r v. Moran, 59 S. 
W.(2d) 7, 248 Ky. 554; Bennett v. 
Bennett’s Ex’r, 51 S.W.(2d) 241, 244 
Ky. 394; Lisle v. Couchman, 142 S.W. 
1023, 146 Ky. 345. 


Md.—Griffith v. Benzinger, 125 A. 
512, 144 Md. 575; Saxton v. Krumm, 
68 A. 1056, 107 Md. 401, 17 L.R.A.N.S. 
477, 126 Am.S.R. 393. 


Minn.—In re Jenks’ Estate, 205 N. 
W. 271, 164 Minn. 377. 


Mo.—Gott v. Dennis, 246 S.W. 218, 
aes Mo. 66; Thomas v. Stump, 62 Mo. 


Mont.—Murphy vy. Nett, 130 P. 451, 
47 Mont. 38. 


N.Y.—Cudney v. Cudney, 68 N.Y. 
148; In re Brown’s Estate, 257 N.Y. 
S. 864, 143 Misc. 688. 


Pa.—Central Trust Co. v. Boyer, 
162 A. 806, 308 Pa. 402; In re Law- 
Lence.e Estate, 132 A. 786, 286 Pa. 
58. 


Wis.—In re Emerson’s Will, 198 N. 
W. 441, 183 Wis. 437. 


[a] Opportunity.—In a will con- 
test, on ground of undue influence, 
such facts as opportunity to exert 
influence, confidential relationship of 
beneficiary, coupled with disinherit- 
ance of relatives and other singulari- 
ty of provision, are important and may 
make out a prima facie case of un- 
due influence. In re Jernberg’s Es- 
tate, 190 N.W. 990, 153 Minn. 458. 


[b] Confidential relations.—W here 
the testatrix gave almost five sev- 
enths of her property to the propo- 
nent, a stranger in blood, and only 
one seventh to her brother, and the 
proponent, an attorney, occupied a 
confidential relationship toward the 
testatrix, there is ample evidence of 
undue influence. Goff v. Clinton, (R. 
Te) Les WAn iat 


[c] Result indicating exercise of 
undue influence.—Where the will is 


unnatural and the facts show that” 


the testator was susceptible to undue 
influence, an opportunity existed for 
its exercise, and the proponents were 
disposed to exercise such influence, 
only slight additional proof of a re- 
sult indicating the exercise of un- 
due influence is necessary. In re El- 
pevke Estate, 155 N.W. 110, 162 Wis. 


[d] In Georgia, under Civ. Code 
(1910) § 38382, it has been held that, 
if it appears that the testator has, as 
is his right, bequeathed his entire 
estate to strangers, the will should 
be closely scrutinized and, on the 
slightest evidence of aberration of 
interest, or collusion, or fraud, or 
any undue influence or unfair dealing, 
probate should be refused. Deans y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 470-472] 


less evidence is required to establish undue influ- 
ence.*® According to some authority it is only when 
the will is grossly unreasonable in its provisions, and 
plainly inconsistent with the testator’s duty to his 
family, that, in case of doubt, the inequality can have 
any effect on the question of undue influence.*® 
Where a will is in accordance with’ the dictates of 
natural justice, evidence of undue influence to nul- 


lify it must be strong.*? 


[§ 471] bb. What Constitutes Unnatural Will. 
A will is unnatural in a legal sense only when it is 
contrary to what the testator, from his views, feel- 
ings, and intentions, would have been expected to 
When it is in accordance with such views, 
it is not unnatural, however much it may differ from 


make.#§ 
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es.*9 
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The mere fact that the testator makes provi- 
sion for his wife,°° does not provide for all his chil- 
dren equally,®? makes a larger bequest to one rela- 
tive than to another,®? or the fact that close friends 
are remembered rather than distant relatives,®® does 
not necessarily render the will unnatural. 
nephews and nieces of the testator’s deceased spouse 
are not the natural objects of his bounty.®* 


The 


[§ 472] (£) Opportunity or Disposition To Exer- 


the ordinary actions of men in similar circumstane- 


Deans, 156 S.E. 691, 171 Ga. 664, 74 
A.L.R. 222. 


45. Eckert v. Page, 146 N.Y.S. 513, 
161 App.Div. 154 [dism appeal den 105 
NEES LO83je21L, N.Y. 629). 


46. Herster v. Herster, 16 A. 342, 
122 Pa. 239, 9 Am.S.R. 95; In re Mox- 
ley’s Will, 152 A. 713, 103 Vt. 100. 


47. In re Gunderson’s Estate, 152 
N.W. 157, 160 Wis. 468. 


48. In re Ewart’s Estate, 92 A. 708, 
246 Pa. 579. 


49. In re Ewart’s Estate, supra. 


[a] Wills held not to be unnat- 
ural.—In re Anderson’s Estate, 198 P. 
407, 185 Cal. 700 (where the testator’s 
estate at the time of the execution of 
the will was quite small); In re Fink- 
ler’s Estate, (Cal.App.) 21 P.(2d) 681 
(where the testator and his half sis- 
ter were estranged, the failure to 
name half sister in will was not un- 
natural); Shelley v. Chilton’s Adm’r, 
32 S.W.(2d) 974, 236 Ky. 221 (will 
distributing bulk of estate to wife’s 
nephew, who was also testator’s fos- 
ter son, and half such amount to tes- 
tator’s kindred); Burdon v. Burdon’s 
Adm’x, 9 S.W.(2d) 220, 225 Ky. 480 
(will by testator having no children 
leaving property to wife); Robinson 
v. Paxton, 276 S.W. 500, 210 Ky. 575 
(where testator divided property 
equally te brothers and sisters, but 
provided that, if any died without is- 
sue, amount received by him or her 
from estate was to be divided equal- 
ly among kindred); Woodruff v. 
Linthicum, 149 A. 454, 158 Md. 603 
(although an annuity was given a 
former husband, divorced after his 
bigamous marriage with a paramour); 
Gathings v. Howard, 84 So. 240, 122 
Miss. 355, (will of an aged widower 
without children, devising the bulk of 
his estate to an aged and faithful ne- 
gro servant and a beloved friend and 
neighbor who ministered to the needs 
of testator in his' declining years and 
last illness); In re Eatley’s Will, 89 
A. 776, 82 N.J.Eq. 591 (devise of house 
and lot to sister, where sister with 
whom the testatrix made her home 
nursed and cared for her during her 
illness, while daughter, who was mar- 
ried and resided across the continent, 
although affectionate, was lax, if not 
indifferent, about writing); In re 
SHaul’s Will, 143 N.Y.S. 433, 158 App. 
Div, 348 [aff 104 N.E. 1141, 210 N.Y. 
617] (a will giving property to a 
neighbor of testatrix who assisted in 
caring for her where her only relative, 
aside from uncles, aunts, and cousins, 
was her mother, who was feeble and 
Survived her only twenty two days); 
In re Thompson’s Will, 131 N.Y.S. 605, 
146 App.Div. 602 (where testator 
made a will prior to his second mar- 
riage, and it was not pretended that 


he was then incompetent, or that the 
will did not express his true intent 
toward his children and blood rela- 
tives, or that they were not then the 
natural and exclusive objects of his 
affection and bounty, probate would 
not be denied on ground of undue 
influence because it contained no pro- 
vision for a woman whom he married 
nearly two years after its execution, 
and who had been his wife but four 
months and eleven days when he 
died); In re Haber’s Will, 192 N.Y.S. 
616, 118 Mise. 179 (although the tes- 
tator left small amounts to daugh- 
ters of previous marriage, where most 
of his property was accumulated 
while living with second wife); In re 
Heaverne’s Estate, 246 P. 720, 118 Or. 
308 (where the testatrix left her es- 
tate to her grandchildren who made 
their home with her and whom the 
contestant, their father, had abandon- 
ed); Ahlberg v. Gurley, 131 A. 374, 
284 Pa. 491 (codicil omitting the con- 
testants, a daughter and children of 
deceased son, to one of whom the tes- 
tatrix had previously given a house, 
and toward the other of whom she 
had acted coldly); Coggeshall v. Da- 
vis, 142 A. 536, 49 R.I. 332 (where the 
testator disliked husband of daughter 
believed about to die); Hill v. Crow, 
(Tex.Civ.App.) 241 S.W. 184 (where 
the testatrix had no relatives, and had 
provided for the use by her husband 
of the property she owned during his 
life, it was not unnatyral to have the 
property go after his death to her 
In re Schaefer’s Estate, 241 
N.W. 382, 207 Wis. 404 (failure to 
mention grandson); In re Wegner’s 
Estate, 201 N.W. 826, 185 Wis. 407 
(in view of daughter’s having under- 
taken responsibility of care of aged 
mother, none of testatrix’s other chil- 
dren being in situation or willing to 
live with and care for her, will leavy- 
ing entire estate amounting to three 
thousand dollars to daughter). 


[b] Distribution held unnatural.— 
One fourth of property to daughter, 
three fourths to the testatrix’s broth- 
er, making no provision for another 
brother. Maroncelli v. Starkweather, 
133 A. 209, 104 Conn. 419. 


5®@. In re Santrucek, 145 N.E. 739, 
239) New 59; 


51. In re Shay’s Estate, 
1079, 196 Cal. 355. 


52. Drewry v. Armstrong, 
Civ.App.) 223 S.W. 281. 


53. In re Llewellyn’s Estate, 145 
JAS 81.0," 296) Pa. 74,66 7A Riv222)7 In 
re Otting’s Estate, 233 N.W. 274, 275, 
57 S.D. 420. 


“While it may be more natural to 
give to relatives, however distant, 
than to give to strangers, it is not 
more natural to give to such relatives, 
where they are not acquainted or as- 


friends) ; 


PAST CA 1 


(Tex. 


cise Undue Influence. 
whether or not undue influence was exerted in pro- 
curing the will, the court should consider the oppor- 
tunity of the parties to exercise such influence,°® 
mere proof of opportunity to influence the mind of 
the testator,°® even though shown to be coupled with 


Although, in determining 


sociated with the testator, than it is 
to give to close friends and acquaint- 
ances, especially if such friends ex- 
fend aid in time of need.” In re Ot- 
ting’s Estate, supra. 


54. In re Finkler’s Estate, 
App.) 21 P.(2d) 681. 


55. McCarty v. Weatherly, 204 P. 
632; 85 OK) 123: 


56. Cal.—In re Stump’s Estate, 260 
P. 548, 202 Cal. 308; In re Graves’ Es- 
tate, 259 P. 935; 202 Call 2585. Invre 
Smith’s Hstate, 252 P. 325, 200 Cal. 


(Cal. 


152; In re Fleming’s-Estate, 251 P. 
637, 199 Cal. 750; In re Black’s Es- 
tate, 64 P.\695; 132 Cal. 3923 In re 


Finkler’s Estate, (App.) 21 P.(2d) 681; 
In re Horton’s Hstate, 17 P.(2d) 184, 
128 Cal.App. 249; In re Donovan’s Es- 
tate, 299 P. 816, 114 Cal.App. 228; In 
re Maescher’s Estate, 248 P. 537, 78 
Cal.App. 189; In re Hanlon, 224 P. 
772, 65 Cal.App. 592; In re Mauvais’ 
Estate, 185 P. 987, 43 Cal.App. 779. 


Ill.—Blackhurst v. James, 127 N.E. 
226, 293 Ill. 11. : 


Iowa.—Cookman v. Bateman, 231 N. 
W. 301, 210 Iowa 503; Wackman v. 
Wiegold, 212 N.W. 122, 202 Iowa 1391; 
In re Cooper’s Estate, 206 N.W. 95, 200 
Towa 1180; In re Richardson’s Will, 
202 N.W. 114, 199 Iowa 1320; In re 
Eveleth’s Will, 157 N.W. 257, 177 Iowa 
716; In re Dobals’ Estate, 157 N.W. 
169, 176 Iowa 479; Zinkula v. Zinkula, 
154 N.W. 158, 171 Iowa 287; Casad v. 
Ripley, 124 N.W. 196, 145 Iowa 544; 
In re Overpeck’s Will, 120 N.W. 1044, 
122 N.W. 928, 144 Iowa 400; Fether- 
gill v. Fethergill, 105 NSW. 377, 129 
Iowa 93; In re Townsend’s Estate, 
105 N.W. 110, 128 Iowa 621. 


Kan.—Klose vy. Collins, 20 P.(2da) 
494, 187 Kan. 321; Ginter v. Ginter, 
101 P. 634, 79 Kan. 721, 22 L.R.A.N.S. 
1024 and note. : 


Ky.—Smith v. Smith, 47 S.W.(2d) 
1036, 243 Ky. 240; Kidd v. Rodfus, 
43 S.W.(2d) 501, 241 Ky. 133; Shelley 
v. Chilton’s Adm’r, 32 S.W.(2d) 974, 
236 Ky. 221; Mossbarger v. Moss- 
barger’s Adm’x, 18 S.W.(2d) 997, 230 
Ky. 230; Davidson’s Ex’r v. Melton, 
3 S.W.(2d) 198, 2238 Ky. 145: Stoll 
v. Stoll’s Ex’r, 281 S.W. 1028, 213 Ky. 
789; Seals v. Seals, 281 S.W. 982, 213 
Ky. 779; Farmer’s Ex’r v. Farmer’s 
EXx’r, 280 S.W. 947, 213 Ky. 147; Rob- 
inson v. Paxton, 276 S.W. 500, 210 Ky. 
575; Wigginton’s Ex’r v. Wigginton, 
239 S.W. 455, 194 Ky. 385; Stutiville’s 
Eix’rs v. Wheeler, 219 S.W. 411, 187 
Ky. 861; Bailey v. Bailey, 212 S.wWw. 
595, 184 Ky. 455; Bailey v. Waddy, 
212 S.W. 459, 184 Ky. 451; Gay v. Gay, 
209 S.W. 11, 183 Ky. 238; Robinson v. 
Davenport, 201 S.W. 28, 179 Ky. 598; 
Jones v. Beckley, 191 S.W.. 627, 178 
Ky. 881; Hildreth v. Hildreth, 156 
S.W. 144, 153 Ky. 597; Childers’ Ex’x 
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an interest, motive,5S intention,®® disposition,®°® 
or solicitation,®? to do so, or opportunity together 
with an unequal or unjust distribution of property,®? 
does not sustain a finding of undue influence, in the 
absence of testimony showing that there was pres- 
sure operating directly on the testamentary act.°$ 
Where an opportunity for exercising undue influence 


v. Cartwright, 124 S.W. 802, 186 Ky. 
498, 

Me—aAppeal of Rogers, 123 A. 634, 
3 Me, 452. 

.—Loring v. Johnson, 166 N.&. 
Mass. 310. 

Mich—In re Kenney’s Estate, 230 
NW. 161, 250 Mich. 289; In re Spin- 
ner’s Estate, 226 NW. 862, 248 Mich. 
; In re Bulthuis’ Bstate, 205 N.W. 
191, 2382 Mich. 129; In re Nosek’s Es- 


tate, 201 NW. 884, 229 Mich. 559 
In re Carlson's Estate, 187 N.W. 284, 


218 Mich. 262; In re Cochrane's Es- 
tate, 178 NW. 678, 211 Mich. 870; 
Pheips v. Beard, 176 NW. 406, 209 


Mich. 266; Ganun v. Ganun, 140 N.W. 
561, 174 Mich. 286; McConnell v. 
Woodworth, 127 N.W. 808, 162 Mich. 
683. 

Minn.—In re Jenks’ 
W. 271, 164 Minn, 377; 
Estate, 142 NJW. 729, 

Mo.-—Beckmann vy. 
SW.(2a) S18; Patton v. 
SW. (2a) 706, 3828 Mo. 631; 
Shaner, 286 S.W. 319, 291 Mo, 297; 
WRleinlein wo Krauss, 209 SW. 933; 
Ayiward v. Briggs, 47 S.W. 510, 145 
Mo. 604; Riley v. Sherwood, 45 S.W. 
1077, 144 Mo, 354, 3 Prob. Rep.Ann, 519. 


Neb.—-In_ re Bainbridge’s Estate, 
2388 NW. 350, 121 Neb. 695. 


Estate, 205 N. 
In re Buck’s 
122 Minn, 463. 
Beckmann, 52 
Shelton, 40 
Lindsay v. 


Nev.—Im re Hegarty’s Estate, 212 
P. 1040, 46 Nev. 321. 
N 


-H.—Bartlett v. McKay, 120 A. 
627, SQ NW. 574; Albee v. Osgood, 105 
2 NOR ARS AR SE RR 

N.J—In re Tunison’s Will, 90 A. 
696, S$ N.J.Eq. 277 [aff 93 A. 1087]; 
Sehuchhardt vy. Schuchhardt, 49 A, 
485, 82 N.J.B8q. 710; Turnure v. Turn- 
ars} 35 N.J.Eq. 487 [aff 387 N.J.Eq. 


N.Y.—MceLaughlin vy. McDevitt, 62 
NVY. 218; Seguine v. Seguine, 4 Abb. 
Dee. 191, 83 Keyes 663, 3 Transcr.A. 
308, $5 How.Pr. 336; In re Dowdle's 
Will, 281 N.Y.S. 320, 224 App.Div. 450; 
In re Bundy’s Will, 217 N.Y.S. 26, 217 
App.Div. 607; In re Powers, 162 NVY. 
S. $28, 176 App. Div. 455; In re Shauls’ 
Will, 148 NVY.S. 4838, 158 App.Div. 348 
Laff 104 NB. 1141, 210 N.Y. 617]; Mat- 
ter of Dixon’s Will, 59 NVY.S. 421, 42 
App.Div. 481; Matter of Palmateer’s 
Will, 28 N-Y.S. 1062, 78 Hun 43; In re 
Phaien’s Will, 19 N.Y.S. 358, 64 Hun 
639 [aff 385 N.B. 898, 140 N.Y. 659); 


In re Dunham’s Will, 1 N.Y.S. 120, 48 
Hun 618 [aff 24 N.B. 982, 121 NVY. 


575]; Matter of Clausmann, 9 NVY.St. 
182, 44 Hun 630; Matter of Smith's 
Will, 3 N-Y.St. 187, 41 Hun 642; In re 
Tymeson’s Will, 187 N.Y.S. 3380, 114 
Mise. 648; In re Prentice’s Will, 181 
N.Y.S. 679, 110 Mise. 456; In re 
Cohen's Will, 176 NVY.S. 689, 106 Mise. 
644; In re Strong’s Will, 165 NVY.S. 
726, 99 Mise. 248 [rev on other 
grounds 166 NVY.S. 862, 179 App.Div. 
539]; Im re Caffrey’s Will, 159 NVY.S. 
99, 95 Mise. 466 [aff 161 NVY.S. 277, 
174 App.Div. 398 (aff 116 N.E. 1088, 
221 N.Y. 486)]7; Im re McDermott’s 
Will, 154 NVY.S. 928, 90 Misc. 526; In 


re Schober’s Will, 154 N.Y.S. 309, 90 
Mise. 230; In re Burke’s Will, 149 


NYS, 142, 86 Misc. 151; Matter of 


WILLS 


ers.®5 


Hawley, 89 N.Y.S. 808, 44 Misc. 186 
{aff 91 N.Y.S. 1097, 100 App.Div. 513]; 
In re Bolles’ Will, 75 N.Y.S. 1062, 37 
Misc. 562; Matter of Dwyer’s Will, 61 
N.Y.S. 908, 29 Mise. $82; In re Ben- 
jamin’s Will, 186 N.Y.S. 1070; Matter 
of White’s Will, 15 N.Y.St. 753 [aff 
1 Silv.Sup. 195, 5 N.Y.S. 295 (aff 24 N. 
BE. 935, 121 N.Y. 406) ]. 


Okl.—Peace v. Peace, 299 P. 4651, 
149 OkKl. 128; McCarty v. Weatherly, 
204 P. 632, 85 OKl. 128. 


Or.—In re Linville’s Estate, 300 P. 
505, 187 Or. 145; In re Wayne's Es- 
tate, 294 P. 590, 291 P. 356, 1384 Or. 
464, 79 A.L.R. 1427; In re Riggs’ Es- 


tate, 250 P. 758, 120 Or. 38; Rice v. 
Rice, 188 P. 181, 95 Or. 559; Hubbard 


v. Hubbard, 7 Or. 42. 


Pa.—Eble v. Fidelity Title & Trust 
Co., 86 A. 485, 238 Pa. 585. 


R.I.—Di Benedetto v. Capone, 148 
A. 184. 


S.D.—In re Swanson’s Estate, 222 
N.W. 491, 54 S.D. 42; Tobin v. Nord- 
ness, 197 N.W. 783, 47 S.D. 255; Pet= 
terson v. Imbsen, 194 N.W. 842, 46 S.D. 
540; Gillette v. McLaughlin, 184 N.W. 
277, 44 S.D. 499; Ekern v. Erickson, 
157 N.W. 1062, 87 S.D. 300. 


Tex.—Brown v. Mitchell, 12 S.W. 
606, 75 Tex. 9; McElhinney v. Sweps- 
ton, (Civ.App.) 263 S.W. 940; In re 
Fullhas’ Estate, (Civ.App.) 228 S.W. 
659; Stolle v. Kanetzky, (Civ.App.) 
220 S.W. 557; Berry v. Brown, (Civ. 
App.) 148 S.W. 1117; Barry v. Graciet- 
te, (Civ.App.) 71 S.W. 309. 


Wash.—In re Simpson's Estate, 14 
P.(2d) 1, 169 Wash. 419; In re Seat- 
tle’s Estate, 244 P. 964, 138 Wash. 656; 
In re Patterson’s Hstate, 123 P. 
515, 68 Wash. 3877. 


W.Va.—Snedeker v. Rulong, 71 S.E. 
180, 69 W.Va. 223. 


Wis.—lIn re Schattschneider’s Will, 
229 N.W. 535, 201 Wis. 187. 


fa] Constant attendance on testa- 
tor.—That proponents were constant- 
ly in attendance on the testator, even 
to exclusion of all others, is not in 
itself conclusive evidence of undue in- 
fluence, although it may be suggestive 
of an unfavorable presumption. In 
. eal Will, 181 A. 218, 3 N.J.Misc. 
1218. ; 


{[b] Weakened testatrix.—That the 
testatrix, who was weakened by age 
and disease, was living at home of 
principal legatee, a niece, at time of 
execution of will, does not prove un- 
due influence. Farmer v. Davis, 124 
N.E. 640, 289 Ill. 392. 


[ec] Bvidence held to show that 
beneficiary had an opportunity to ex- 
ercise undue influence on his mother 
to make will in beneficiary’s favor. 
In re Schaefer's Estate, 241 N.W. 382, 
207 Wis. 404. 


57. In re Stump’s Estate, 260 P. 
5438, 202 Cal. 308; In re Graves’ Es- 
tate, 259 P. 935, 202 Cal. 258; In re 
Smith’s Estate, 252 P. 325, 200 Cal. 
152; In re Horton’s Estate, 17 P.(2d) 
184, 128 Cal.App. 249; In re Mauvais’ 
state, 185 P. 987, 48 Cal.App. 779; 
In re Simpson’s Hstate, 14 P.(2d) 1, 
169 Wash. 419. 


on a susceptible testator exists, and the will indicates 
its exercise, very slight additional evidence as to a 
disposition to exercise such influence will suffice.®* 

[§ 473] (g) Declarations of Testator and Oth- 
In the absence of other evidence tending to 
prove fraud or undue influence, conclusive weight 
should not be given to declarations of the testator,°* 


58. In re Stump’s Estate, 260 P. 
543, 202 Cal. 308; In re Fleming’s Hs- 
tate; 251 P. 687, 199 Cal. 750; In re 
Dowdle’s Will, 231 N.Y.S. 320, 224 
App.Div. 450; Peace v. Peace, 299 P. 
451, 149 Okl. 123; Eble v. Fidelity 
Title & Trust Co., 86 A. 485, 238 Pa. 
585. 


59. Inre Tunison’s Will, 90 A. 695, 
83 N.J.Eq. 277 [aff (N.J.) 93 A. 1087]. 


60. Zinkula v. Zinkula, 154 N.W. 
158, 171 Iowa’287. 


61. In re Cooper’s Estate, 206 N.W. 
95, 200 Iowa 1180. 


62. In re Bulthuis’ Estate, 205 N. 
W. 191, 232 Mich. 129. 


{a] Proof that one hostile to tes- 
tator’s natural beneficiaries, unrecog- 
nized in will, could have exercised 
hostile influence on the testator’s 
mind, is insufficient to prove undue 
influence. Zinkula v. Zinkula, 154 N. 
W. 158, 171 Iowa 287. 


63. In re Stump’s BHstate, 260 P. 
543, 202 Cal. 308; In re Tunison’s Es- 
tate, 90 A. 695, 698, 88 N.J.Eq. 277 [aff 
(N.J.) 93 A. 1087]. 


“There must be some positive evi- 
dence that somebody has actively ex- 
erted influence of an undue character 
and extent which has had some effect 
upon the mind of the testatrix.’’ In 
re Tunison’s Will, supra. 


64. In re Link’s Will, 231 N.W. 177, 
202 Wis. 1. 


65. Cross references: 


Admissibility of such declarations see 
supra § 459. 


Presumptive effect, if any, given dec- 
eetiors of testator see supra § 


Weight given declarations of testator 
when combined with evidence of 
weakness of mind see tinfra § 474 
text and note 86. 


66. Ill—Lyman v. Kaul, 113 N.E. 
9445 275 Tl), = aa. 


Mich.—In re Allen’s Estate, 203 N. 
W. 479, 230 Mich. 584. 


Minn.—Woodville v. Morrill, 153 N. 
W. 131, 130 Minn. 92. 


Mo.—Van Raalte v. Graff, 253 S.W. 
220, 299 Mo. 513; Coldwell v. Coldwell, 
228 S.W. 95; Hayes v. Hayes, 145 S. 
W. 1155, 242 Mo. 155. 


N.J.—Rustling v. Rustling, 4 N.J. 
L.J. 218. ‘ 


Or.—In re Heaverne’s Estate, 246 
Pat20, 18 "Or, S08: 


Pa.—In re Keen’s Estate, 149 A. 737, 
299 Pa. 430. 


“Undue influence may not rest upon 
furbished declarations, of the testator 
alone, isolated from accompanying 
facts and circumstances, but must be 
established by evidence showing that 
his purported will was but a farce, 
in that it speaks the dominating will 
or nefarious desires of another.” In 
re Allen’s Estate, 203 N.W. 479, 484, 
230 Mich. 584. 


[a] Acts and statements of the 
testator held to warrant belief by 
jury that after will’s execution the 
testator was never conscious of its 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 473-474] 


not contemporaneous with the making of the will,*7 
as, for example, of a desire to destroy the will,®® to 


WILLS 


the effect that the instrument in question is his 


will,®® that he had made no will,’® that he had been 
unduly influenced to make the will,“! of things the 
proponent had told him;'? or that he intended to 
dispose of his property by will in a certain way,*? 
although it has been held that an entire change from 
former testamentary intentions is a strong circum- 
stance to support a claim of undue influence.*4 
dence of a previously declared purpose consistent 
with the will is entitled to weight.*> 
of evidence of undue influence, statements of people 
other than the testator showing a disposition unduly 
to influence the testator have no evidentiary value.*® 


existence. Craycroft v. Crawford, 
(Tex.Commn.App.) 285 S.W. 275 [rev 
(Civ.App.) 275 S.W. 124 (reh den 
(Commn.App.) 287 S.W. 244)]. 


{b] Evidence held insufficient: (1) 
To show undue _ influence. In re 
Wayne’s Estate, 291 P. 356, 294 P. 590, 
134) Or, 464579 ALTER, L427. 1(2) + To 
establish the testatrix’s long con- 
tinued intention to die intestate. In 
re Campbell’s Will, 136 N.Y.S. 1086. 


[ec] Particular declarations held 
insufficient: (1) That the benefi- 
ciaries should have none of his prop- 
erty. Cawthorn v. Haynes, 24 Mo. 
236. (2) That the devisee should 
have no more of his property. Rob- 
erts v. Roberts, 83 N.W. 318, 107 Wis. 
28.7 (3) Declaration of the testator 
to attorney drawing a former will 
that he did not feel free to state in 
the presence of his wife and sister- 
in-law his views with respect to the 
disposition of his property. lLesster 
v. Lesster, 165 N.Y.S. 592, 178 App. 
Div. 488. (4) When will was about 
to be signed, that he left his nephew 
one hundred and fifty dollars, the 
nephew being omitted from will. In 
re McCaffrey’s Will, 171 N.Y.S. 185, 
104 Mise. 129. (5) That the testa- 
trix’s brother would not permit her to 
have anything to do with nephews. 
Shapter v. Boyd, 37 S.W.(2d) 542, 327 
Mo. 397. 


{[d] Letters of the testator, while 
competent to show mental condition, 
are not sufficient to prove that the 
home life of the testator was unhap- 
py. Frohman v. Lowenstein, 260 S. 
W. 460, 303 Mo. 339. 


67. Coldwell v. Coldwell, (Mo.) 228 
S.W. 95. 


68. Murray’s Estate, 11 Pa.Co. 263. 


69. Hughes v.. Meredith, 24 Ga. 
So TLL Am. D>, 127s Loftus vy.) Harris, 
30 Ont.L. 479, 5 Ont.W.N. 770. 


70. Cawthorn y. Haynes, 24 Mo. 
236. : 
[a] Prior will.—Declarations of a 


testatrix, made some years after exe- 
cutien of her will offered for probate, 
that she had not executed a will oth- 
er than one prior to the will in ques- 
tion, had no weight to impeach valid- 
ity of the will on ground of fraud, 
duress, or other like causes. In re 
Forster’s Estate, 173 N.Y.S. 398, 105 
Mise. 24. 


71. Moyer v. Swygart, 125 Ill. 262, 
17 N.E. 450; Matter of Bedell’s Will, 
12 N.Y.S. 96, 2 Conn.Surr. 328; Nel- 
son v. McGiffert, 3 Barb.Ch. (N.Y.) 
158, 49 Am.D. 170; Loennecker’s Will, 
88 N.W. 215, 112 Wis. 461. 


72. Adams v. Kendrick, 
(2a) 16, 321 Mo. 310. 


73. Cal.—In re Baird’s Estate, 168 
P. 561, 176 Cal. 381; In re Mauvais’ 


LES aw. 


Testator. 


Evi- 


In the absence 


Estate, 185 P. 987, 43 Cal.App. 779. 


A es v. Morris, 77 Ill. 
39. 
Iowa.—Cash v. Dennis, 139 N.W. 


920, 159 Iowa 18. 


Ky.—Burdon vy. Burdon’s Adm’x, 9 
S.W.(2d) 220, 225 Ky. 480; Raison v. 
Raison, 146 S.W. 400, 148 Ky. 116. 


Md.—Struth vy. Decker, 59 A. 727, 
100 Md. 368. 

Mass.——McKeone v. Barnes, 108 
Mass. 344. } 

Mich.—In re Spinner’s Estate, 226 


N.W. 862, 248 Mich. 263; In re Luders’ 
Estate, 212 N.W. 965, 238 Mich. 87; 
In re Morris’ Estate, 200 N.W. 135, 
228 Mich. 555; In re Carlson’s Estate, 
187 N.W. 284, 218 Mich. 262. 


Minn.—In re Will’s Estate, 69 N.W. 
1090, 67 Minn. 335. 


Mo.—Gott v. Dennis, 246 S.W. 218, 
296 Mo. 66. 


N.J.—In re Vanderveer’s Will, 20 N. 
J.Eq. 463 [rev on other grounds 21 
N.J.Eq. 561]. 


N.Y.—In re Shaul’s Wilh], 143 N.Y.S. 
433, 158 App.Div. 348 [aff 104 N.E. 
1141, 210 N.Y. 617]; In re Bennett’s 
Will, 6 N.Y.S. 199, 53 Hun 634 [aff 27 
N.E. 418, 124 N.Y. 661]; Matter of 
Johnson’s Will, 27 N.Y.S. 649, 7 Misc. 
220, 1 Pow. Surr. 59s “In ore Schmidt's 
Will, 189 N.Y.S. 464; Cornwell v. Rik- 
er, 2° Dem.Surr. 354; Wood v. Bishop, 
1 Dem.Surr. 512. 


Pa.—Ahlberg v. Gurley, 131 A. 
284 Pa. 491; 
Serg.&R. 403. 


374, 
Moritz v. Brough, 16 


Tex.—Holmes v. Houston, (Civ. 
App.) 241 S.W. 1039. 
Va.—Dearing v. Dearing, 111 S.E. 


286, 1382 Va. 178. 


74. Newman v. Smith, 82 So. 236, 
77 Fla. 633, 667, 688. 


75. In re Holloway’s Estate, 235 P. 
1012, 195 Cal. 711; In re Wegner’s Es- 
tate, 201 N.W. 826, 185 Wis. 407; In 
re Hmerson’s Will, 198 N.W. 441, 183 
Wis. 4387. 


76. In re Spinner’s Estate, 226 N. 
W. 862, 248 Mich. 263; Webster v. 
Leiman, 44 S.W.(2d) 40, 328 Mo. 1232. 


[a] Housekeeper.—A statement of 
the testator’s housekeeper made one 


Land one-half years before the will 


that one daughter would get all the 
property and another daughter noth- 
ing is insufficient to prove undue in- 
fluence. In re Waterman’s Will, 150 
A. 65, 102 Vt. 443. 


5 tP Evincing opposition to change 
hyo peaepb arations of the pro- 
ee of a will, made to the testa- 
trix years after its execution, evidenc- 
ing merely his opposition to ‘changing 
it to the advantage of the contestant, 
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Declarations made by a testator while he was insane 
have no weight as evidence.*7 


[§ 474] (h) Physical and Mental Condition of 
To some extent the undue influence suf- 
ficient to set aside a will must depend on the physi- 
cal and mental condition of the testator.7® 
are intimately connected,’® and what would be undue 
influence in a case of physical and mental weakness 
would not be undue influence where the testator was 
in full possession of his mental faculties.®° 
feebler the mind of the testator, no matter from 
what cause, the less evidence will be required to in- 
validate the will of such person.§! Evidence of phys- 
ical weakness,®? or weakness of mind,®* on the part 


The two 


The 


are insufficient to show undue ee 
ence or fraud on his part. re 


qos Histate, 117 PB. 532, 160 "cal. 
[c] Statement of daughter to her 


mother of reasons why mother’s 
property should be left to daughter 
and not to another, unless of coercive 
character, does not tend to establish 
undue influence. Brooke v. Barnes, 
61 App.D.C. 161, 58 F.(2d) 887. 


aon Lang’s Hstate, 2 P. 491, 65 Cal. 


78. In re Jackson’s Estate, 190 N. 
W. 762, 220 Mich. 565; In re Hoff- 
mann’s Estate, 115 N.W. 690, 151 
Mich. 595. 


79. In re Jackson’s Estate, 190 N. 
W. 762, 220 Mich. 565; In re Hoff- 
mann’s Hstate, 115 N.W. 690, 151 
Mich. 595; In re Seymour’s Estate, 
69 N.W. 494, 111 Mich. 203. 


80. In re Jackson’s Estate, 190 N. 
W. 762, 220 Mich. 565; In re Hoff- 
mann’s Hstate, 115 N.W. 690, 151 
Mich. 595; In re Seymour’s Estate, 69 
N.W. 494, 111 Mich. 203; In re Fink’s 
Estate, 165 A. 832, 310 Pa. 453; Eble 
v. Fidelity Title & Trust Co., 86 A. 
485, 238 Pa. 585. 


“Where the charge is that undue 
influence has been exerted on a strong 
and free mind, nothing short of di- 
rect clear and convincing proof of 
fraud or coercion will avail.” In re 
Fink’s Estate, supra. 


81. Nelson v. Dohoney, 58 App.D. 
C. 338, 30 F.(2d) 748; Grosh v. Acom, 
156 N.E. 485, 325 Ill. 474; Blackhurst 
v. James, 1386 N.E. 754, 304 Ill. 586; 
Purdy v. Hall, 25 N.H. 645, 134 I11. 
298; Mott v. Wellman, 24 S/W.(2d) 
311, 282 Ky. 594; In re Kubat’s Hs- 
tate, 192 N.W. 202, 109 Neb. 671. 


82. In re Hinton’s Will, 104 S.E. 
341, 180 N.C. 206. 


83. Iowa.—Cash v. Dennis, 139 N. 
W. 920, 159 Iowa 18; In re Overpeck’s 
Will, 120 N.W. 1044, 122 N.W. 928, 
144 Iowa 400. 


Mass.—Cereghino y. Giannone, 142 
N.E. 153, 247 Mass. 319. 


Pape v. Donovan, 208 S.W. 


N.Y.—Reynolds v. 
250. 


Tex.—Rounds _y. 
App.) 189 S.W. 1086. 


[a] Proof of hallucinations or de- 
lusions of the testator is not sufficient 
to establish undue influence without 
proof of some influence exercised 
along the line of the hallucination. 
Kerkhoff v. Monkemeier, 175 N.W. 762, 
188 Iowa 1038. 


[b] Partial intoxication. — Evi- 
dence of partial intoxication of the 
testatrix alone is not sufficient to 


Root, 62 Barb. 


Coleman, (Civ. 


794 [68 C.J.] 


of the testator, standing alone is not sufficient to 
establish undue influence, but it is entitled to con- 
siderable weight,’* and very little additional proof 
is required to justify a finding that the will was pro- 
Thus, undue influence 
may be deemed established, when there is evidence of 
the testator’s weak mental condition combined with 
evidence that the will is inconsistent with a prior 
intent, expressed either in his declarations,*® or in 
a former will,8? or combined with evidence of an 
The circumstances atiend- 
ing the execution of a will by a testator who is dan- 
gerously ill and expecting to die, at a time when he 
is surrounded exclusively by those who benefit by 
it, are subject to close scrutiny.®® 
hand, evidence of the strength of the testator’s mind 
is entitled to considerable weight,°° and before the 
strong and healthy 
mind will be set aside the proof should fairly and 
convincingly lead to the conclusion of undue influ- 


cured by undue influence.®® 


unnatural disposition.®® 


will of a testator possessing a 


prove undue influence, unless coupled 
with evidence that advantage was 
taken of her condition. In re Bonse’s 
Will, 18 Ill.App. 433. 


[ec] Evidence held insufficient: (1) 
To show impairment of the testator’s 
mind. Beckmann y. Beckmann, (Mo.) 
52 S.W.(2d) 818; In re Llewellyn’s 
Estate, 145 A. 810, 296 Pa. 74, 66 A.L. 
R. 222; In re Buechley’s Estate, 122 
A. 287, 278 Pa. 227; In re Logan’s Hs- 
tateyeao AU %29;-195. Pa. 2825 (2)i- To 
sustain a finding in favor of the will. 
In re Gilbert, 189 N.Y.S. 868, 197 App. 
Div. 865 (where a testatrix was able 
to communicate her wishes only by 
means of signs indicating affirmative 
or negative answers to direct ques- 
tions, and the residuary legatee, who 
was the prime mover in procuring 
the execution of the will, prepared a 
list of possible beneficiaries, as to 
which she was questioned, without 
consulting her friends who were in 
the house, and without including a 
stepdaughter or institutions to which 
she had indicated an intention to 
make bequests). 


[d] Evidence held sufficient: (1) 
To authorize verdict against will. 
Stanley v. Wentworth, 265 S.W. 470, 
205 Ky. 108 (where @ aged testator was 
almost constantly delirious). (2) To 
raise a presumption of undue influ- 
ence. In re Ely’s Will, 139 A. 808, 
102 N.J.Hq. 49. 


84. Cash v. Dennis, 139 N.W. 920, 
159 Iowa 18; Shepard v. Shepard, 126 
N.W. 640, 161 Mich. 441; In re Hin- 
ton’s Will, 104 S.E. 341, 180 N.C. 206. 


85. In re Overpeck’s Will, 120 N. 
W. 1044, 122 N.W. 928, 144 Iowa 400; 
McKinley v. Lamb, 56 Barb. (N.Y.) 
284. 


[a] Circumstances held sufficient. 
—Old age, physical and mental weak- 
ness, signature while in home of 
beneficiary subject to his association, 
lack of opportunity for others to see 
testator, revocation of former will, 
absence of blood ties, disinheritance 
of children, and procurement of exe- 
cution by beneficiary are evidence suf- 
ficient to support a finding of undue 
influence. In re Mueller’s Will, 86 S. 
BE. 719, 170: N.C. 28: 


86. In re Hillman’s Estate, 185 N. 
W. 684, 217 Mich. 142; Edwards v. 
Edwards, 49 A. 819, 63 N.J.Eq. 224. 


[a] Importunity, weak mind, and 
disposition contrary to expressed in- 
tentions of the testator are sufficient 


| 
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ence.®t 


On the other 


ence.°8 


to justify a finding that the will was 
procured by the exercise of undue in- 


fluence. Matter of Nolte’s Will, 32 N. 
a 226, 10 Misc. 608, 1 Gibb.Surr. 
by 


Weight given declarations of testa- 
tor generally see supra § 473. 


87. Chambers v. Chambers, 70 N. 
Y.S. 483, 61 App.Div. 299; In re Han- 
son’s Estate, 14 P.(2d) 702, 169 Wash. 
637; In re Derse’s Will, 79 N.W. 46, 
103 Wis. 108, 4 Prob.Rep.Ann. 607; 
British and Foreign Bible Soc. v. Tup- 
per, 37 Can.S.C. 100. 


[a] Evidence held insufficient to 
show undue influence, although a 
prior will made a different disposition 
of the property. In re Buckman’s 
Will, 85 A. 246, 80 N.J.Hq. 556. 


Weight given prior wills generally 
see infra § 476. 


88. ‘Smith v.. Smith, 75 Ga. 477s 
In re Kubat’s Hstate, 192 N.W. 202, 
109 Neb. 671. 


Weight given umnatural disposi- 
tions generally see supra § 470. 


89. In re Gallo’s Estate, 214 P. 496, 
61 Cal.App. 163. 


[a] Strong proof is required that 
the contents of a will, made under 
such circumstances, were known to 
the testator and that it was his spon- 
taneous act, and mere formal proof of 
execution is not sufficient. Letts v. 
Holgate, (R.I.) 165 A. 222. 


90. Murray’s Estate, 11 Pa.Co. 263. 
Ol, Hills iy. ants 29d) -Aceeaolece 
Conn. 394; Gardiner v. Goertner, 


(Fla.) 149 So. 186; In re Townsend’s 
Estate, 105 N.W. 110, 128 Iowa 621; 
In re Mark’s Hstate, 298 Pa. 285, 148 
A. 297; In re Llewellyn’s Estate, 145 
A. 810, 296 Pa. 74, 66 A.L.R. 222; In 
re Phillips’ Estate, 90 A. 457, 244 Pa. 
ae Lowrey’s Hstate, 13 Pa.Dist.&Co. 
532. 


[a] Importunity. — Evidence to 
justify setting aside a will for undue 
influence, consisting simply in the 
pressure of importunity and entreaty, 
must be very strong in the case of a 
testator of normal strength of mind, 
in the full possession of his facul- 
ties, unimpaired by infirmity. In re 
Anderson’s Estate, 198 P. 407, 185 
Cal. 700. 


92. Berry v. Brown, 
App.) 148 S.W. 1117. 


93. In re Heaverne’s Estate, 
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[§§ 474-477 


[§ 475] (i) Secrecy in Execution. The fact that 
the testator did not divulge the terms of the will,°? 
or did not tell that he had made a will,®*® or secrecy 
in the execution of the will and suppression by the 
beneficiaries of the fact of its existence,®* has been 
held to be insufficient alone to show undue influence; 
but it has also been held that the fact that the bene- 
ficiaries kept execution of the will a secret from 
those who had an equal right to know of its exe- 
cution is a badge of fraud or undue influence.°®® 


[§ 476] (j) Prior Wills.°® 
ing similar provisions have been held to be entitled 
to considerable weight to show that the will is not 
the result of undue influence.®7 
ing different dispositions than the one in question 
have been held to be insufficient to show undue influ- 


Prior wills contain- 


Prior wills contain- 


[§ 477] (8) Indirect or Circumstantial Evidence. 


P. 720, 118 Or. 308; In re Ball’s Es- 
tate, 141 N.W. 8, 153 Wis. 27. 


94 Clifton v. Clifton, 21 A. 333, 47 
N.FDG—-227;" Brick vo. Brick) *10 Ae 
869, 43 N.J.Eq. 167; Children’s Aid 
Soc. v. Loveridge, 70 N.Y. 387; Mat- 
ter of Blair’s Will, 16 N.Y.S. 874, 16 
Daly 540; In re Logan’s Estate, 45 A. 
729, 195 Pa. 282; In re Stickney’s Will, 
80 N.W. 921, 104 Wis. 581, 5 Prob. 
Rep.Ann. 185. But see Byard v. Con- 
over, 39 N.J.Eq. 244 (holding, where 
the testator was in a moribund con- 
dition and other suspicious circum- 
stances were present at the execution 
of the will, that secrecy of its execu- 
tion, combined with these circum- 
stances, was sufficient to deny pro- 
bate of the will). 


$5. McNealey v. Murdock, 289 S. 
W. 126, 130, 293 Mo. 16; Johnson v. 
Shaver, 172 N.W. 676, 41 S.D. 585. 


“Kraud is a plant that will not 
flourish in the light. It requires con- 
cealment of the truth for its nourish- 
ment. It has therefore been fre- 
quently said that secrecy is a badge 
of fraud.” McNealey vy. Murdock, su- 
pra. 

96. Cross references: 
Admissibility of prior wills see su- 

pra § 462. 

Presumptions, if any, arising because 
of discrepancy between will and 
testator’s declared intention see 
supra § 455. 

Weight given prior will coupled with 
evidence of weakness of mind see 
Supra § 474 


97. Sola re Hayes’ Hstate, 135 
Poneoe 55 Colo. 340, Ann.Cas.1914C 
Iowa.—Perkins v. Perkins, 90 N.W. 
55, 116 Iowa 253, 7 Prob.Rep.Ann. 690. 


Mo.—Bushman y. Barlow, 292 S.W. 
1039, 316 Mo. 916. 


N.Y.—In re Cutter’s Will, 162 N.Y. 
S. 545, 175 App.Div. 647 [rev 154 N.Y. 
S. 250, 89 Misc. 6638]. 


Philippine.—Matter of Butalid, 10 
Philippine 27. 

Wash.—In re Jordan’s Estate, 219 
P, 2, 126 Wash. 609. 


98. Me.—Appeal of Norton, 102 A. 
73, 116 Me. 370. 


N.J.—Conover vy. Conover, 8 A. 500. 


N.Y.—Horn v. Pullman, 72 N.Y. 
269; Mason vy. Williams, 6 N.Y.S. 479, 
53 Hun 398; Matter of White, 1 Silv. 


For later cases, developments and changes in the law see Annotations. same title and section number, 


§ 477] 


Since fraud and undue influence are rarely suscepti- 
ble of direct proof, such proof is not required,®® in- 
direct or circumstantial evidence being sufficient,? 


Sup. 191, 5 N.Y.S. 295, 52 Hun 613 
[aff 24 N.E. 935, 121 N.Y. 40617; In 
re Hall’s Estate, 125 N.Y.S. 253, 68 


Mise. 581; Matter of Cruger’s Will, 
73 N.Y.S. 412, 36 Mise. 272; Matter 
of Green’s Will, 20 N.Y.S. 538, Pow. 
Surr. 52 [aff 22 N-Y.S. 11122, 67 Hun 
els Matter of Boury’s Will, 8 N.Y. 
t. 9. 


Ohio.—Gregg v. Moore, 14 Ohio Cir. 
Ct.N.S. 570. 


Pa.—Slater v. Slater, 58 A. 267, 209 
Pa. 194; Masterson v. Berndt, 56 A. 
866, 207 Pa. 284; MecCauley’s Appeal, 
18 A. 617, 130 Pa. 480. 


Tex.—Stolle v. Kanetzky, 
App.) 220 S.W. 557. 


See Peninsular Trust Co. v. Barker, 
74 N.W. 508, 116 Mich. 333 (where the 
changes made by a codicil were suf- 
ficiently explained, leaving no evi- 
dence of undue influence). 


[a] Destruction of former will.— 
Evidence that a former will, differing 
from one sought to be annulled for 
undue infiuence, had been destroyed, 
does not establish undue influence. 
Stolle v. Kanetzky, (Tex.Civ.App.) 
259 S.W. 657. 


99. In re Olson’s Estate, 223 N.W. 
677, 176 Minn. 360; In re Noren’s Es- 
tate, 230 N.W. 495, 119 Neb. 653; In 
re Dowdle’s Will, 231 N.Y.S. 320, 224 
App.Div. 459; Mayes v. Mayes, (Tex. 
Civ.App.) 159 S.W. 919. 


1. Ark.—Alford v. Johnson, 146 §S. 
W. 516, 103 Ark. 236. 


Cal.—In re Presho’s Estate, 238 P. 
944, 196 Cal. 639; In re Newhall’s Es- 
fate e214! 231, 190 Cal. 709, 238 Aol. 
R. 778; In re Anderson’s Estate, 198 
P. 407, 185 Cal. 700; In re Kilborn’s 
Estate, 120 P. 762, 162 Cal. 4; In re 
Lavinburg’s Estate, 119 P. 915, 161 
Cal. 536; In re Carson’s Estate, 239 
P. 364, 74 Cal.App. 48; In re Weber’s 
Estate, 114 P. 597, 15 Cal.App. 224. 


Colo.—Davis v. Davis, 170 P. 208, 
64 Colo. 62; Blackman v. Edsall, 68 
P. 790, 17 Colo.App. 429. 


Conn.—Hills v. Hart, 91 A. 257, 88 
Conn. 394. 


Fla.—Gardiner v. Goertner, 149 So. 
186; Newman v. Smith, 82 So. 236, 
77 Fla. 633, 667, 688. 


Ga.—Davis v. Frederick, 118 S.E. 
206, 155 Ga. 809. 


Tll.— Ray v. Koenigsmarck, 161 N. 
EB. 124, 329 Ill. 588; Peters v. Fekete, 
160 N.E. 594, 329 Ill. 268; Grosh v. 
Acom, 156 I.E. 485, 325 Ill. 474; 
Blackhurst v. James, 136 N.E. 754, 304 
Ill. 586; Waterman vy. Hall, 126 N.E. 
139, 291 Ill. 304. 


Ind.—Davis v. Babb, 125 N.E. 403, 
190 Ind. 173; Friedersdorf v. Lacy, 90 
N.E. 766, 173 Ind. 429. 


Iowa.—McCollister v. Showers, 248 
N.W. 363; Hann v. Hann, 211 N.W. 
495, 202 Iowa 807; In re Busick’s Will, 
182 N.W. 815, 191 Iowa 524; Brackey 
v. Brackey, 130 N.W. 370, 151 Iowa 
99) 


Kan.—Colvin v. Colvin, 280 P. 763, 
128 Kan. 691. 


Ky.—Moran’s Ex’r v. Moran, 59 S. 
Wet2aieig ots Sy. oo4s) Ebennettiry. 
Bennett’s Ex’r, 51 S.W.(2d) 241, 244 
Ky. 394; Mott v. Wellman, 24 S.W. 
(2d) 311, 232 Ky. 594. 


Mass.—Emery v. Emery, 111 N.E. 
287, 222 Mass. 439; Aldrich vy. Al- 
drich, 102 N.E. 487, 215 Mass. 164, 
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ferred.” 


Ann.Cas.1914C 906. 


Mich.—In re Bulthuis’ Estate, 205 
N.W. 191, 232 Mich. 129; In re Jack- 
son’s Estate, 190 N.W. 762, 220 Mich. 
565; In re Fay’s Estate, 164 N.W. 
528, 197 Mich. 675; In re McIntyre’s 
Estate, 159 N.W. 517, 193 Mich. 257; 
In re McKeand, 151 N.W. 7381, 185 
Mich. 97; Shepard v. Shepard, 126 N. 
W. 640, 161 Mich. 441. 


Minn.—In re Enyart’s Estate, 230 
N.W. 781, 180 Minn. 256; In re Ol- 
son’s Estate, 223 N.W. 677, 176 Minn. 
360; In re Jenks’ Hstate, 205 N.W. 
271, 164 Minn. 377; In re Jernberg’s 
Estate, 190 N.W. 990, 153 Minn. 458. 


Miss.—Jamison v. Jamison, 51 So. 
130, 96 Miss. 288. 


Mo.—Webster v. Leiman, 44 S.W. 
(2d) 40, 328 Mo. 1232; Patton v. Shel- 
ton, 40 S.W.(2d) 706, 328 Mo. 631; 
Adams v. Kendrick, 11 S.W.(2d) 16, 
821 Mo. 310; Fowler v. Fowler, 2 S.W. 
(2d) 707, 318 Mo. 1978; Bushman v. 
Barlow, 292: S.W. 1039, 316 Mo. 916; 
Gott v. Dennis, 246 S.W. 218, 296 Mo. 
66; Coldwell v. Coldwell, 228 S.W. 
95; Grundmann y. Wilde, 164 S.W. 
200, 255 Mo. 109; Lindsey v. Stephens, 
129 S.W. 641, 229 Mo. 600; Mowry vy. 
Norman, 103 S.W. 15, 204 Mo. 173; 
Lane v. St. Denis Catholic Church of 
Benton, (App.) 274 S.W. 1103. 


N.H.—Knox v. Perkins, 163 A. 697. 


N.Y.—In re Dowdle’s Will, 231 N.Y. 
S. 320, 224 App.Div. 450; In re Dot- 
terweich’s Will, 205 N.Y.S. 580, 210 
App.Div. 131; In re Cohen’s Will, 176 
N.Y.S. 689, 106 Mise. 644; In re Herr- 
mann’s Will, 150 N.Y.S. 118, 87 Misc. 
476; In re Van Ness’ Will, 139 N.Y.S. 
485, 78 Misc. 592, 9 Mills Surr. 545; 
In re Gannon, 132 N.Y.S. 712, 73 Misc. 
325, 8 Mills Surr. 354; In re Camp- 
bell’s Will, 1386 N.Y.S. 1086. 


Ohio.—Raymond v. Hearon, 164 N. 
BE. 644, 30 Ohio App. 184. 


Okl.—McCarty v. Weatherly, 204 P. 
632, 85 Okl. 123. 


R.I.—Letts v. Holgate, 165 A. 222; 
Goff v. Clinton, 163 A. 747. 


S.D.—Ekern y. Hrickson, 157 N.W. 
1062, 37 S.D. 300. 


Tex.—Kophal v. Jantz, (Civ.App.) 
297 S.W. 336; Mathews v. Mathews, 
(Civ.App.) 275 S.W. 226; Holmes v. 
Houston, ('\Civ.App.) 241 S.W. 1039; 
Pendell v. Apodaca, (Civ.App.) 221 S. 
W. 682; Beadle v. McCrabb, (Civ. 
App.) 199 S.W. 355; Holt v. Guerguin, 
(Civ.App.) 156 S.W. 581 [rev on other 
grounds 163 S.W. 10, 106 Tex. 185, 50 
DE ReAGNTS.eda 3 orl 


Vt.—In re Everett’s Will, 
827, 105 Vt. 291. 


Wyo.—In re Conroy’s Estate, 211 
P. 96, 29 Wyo. 62. 


‘Different language is used by the 
different courts, but one main, under- 
lying principle, whatever the phrase- 
ology, is found in all; and that is that 
the evidence required to establish it 
{undue influence] need not be—in- 
deed, cannot be—of that direct, af- 
firmative, and positive character 
which ts required to establish a tangi- 
ble physical fact. The only positive 
and affirmative proof required is of 
facts and circumstances from which 
the undue influence may be reason- 
ably inferred.” Blackman vy. Edsall, 
68 P. 790, 792, 17 Colo.App. 429. 


“The contestant is not required to 
prove every fact and every conclu- 


166 A. 


[68 C.J.] 795 


if there be sufficient affirmative evidence from which 
their existence and exercise may be reasonably in- 
This does not mean that these issues may 


sion of fact upon which the issue [of 
false representations] depends. Le- 
gitimate and reasonable inferences 
may be drawn from every fact proved, 
and any inference fairly deducible 
from the evidence is as much proved 
for the purpose of making out a prima 
facie case as if it had been directly 
proved. The contestant is not con- 
fined to the bare facts, but is entitled 
to the benefit of all inferences which 
may legitimately be drawn from the 
facts established.” In re Newhall’s 
Hstate, 214 BP, 231, 236, 190 Cals 709; 
28) ANE Rios 


[a] Fraudulent representations.— 
Where it is claimed that the will was 
induced by the fraudulent representa- 
tions of the residuary legatee as to 
his freedom to marry, when in fact 
he had a wife living, and by the be- 
lief of the testatrix that the legatee 
was her lawful husband, which in 
fact he was not, it is not necessary 
to prove such inducement by direct 
evidence. In re Carson’s Estate, 194 
Pid; LSA Cal. 43 7207 vA TasteeeooR 


[b] Mutual wills.—That a lone 
beneficiary who was in good health 
agreed to make a will devising all his 
property to the testatrix, who was in 
a condition of health which it was be- 
lieved would soon result in death, in 
consideration of her making him her 
sole beneficiary, tended to show a dis- 
position to overreach the testatrix, 
and not to enter into an agreement 
for her benefit or for their mutual 
benefit. Betcher v, Brady, 101 P. 220, 
52 Wash. 644. 


2. ‘Colo.—Blackman y. Edsall, 68 P. 
790, 17 Colo.App. 429. 


Conn.—Saunders’ Appeal, 6 A. 193, 
54 Conn. 108. 


Ill. Bowles v. Bryan, 98 N.E. 
254 Ill. 148, % eae 


Ind..—Friedersdorf vy. Lacy, 90 N.E. 
766, 173 Ind. 429. tf 


Mass.—Cereghino vy. Giannone, 142 
N.E. 153, 247 Mass. 319; Hoffman v. 
Hoffman, 78 N.E. 492, 192 Mass. 416. 


Mich.—Phelps v. Beard, 176 N.W. 
406, 209 Mich. 266; Shepard v. Shep- 
ard, 126 N.W. 640, 161 Mich. 441; Dod- 
son v. Dodson, 105 N.W. 1110, 142 
Mich. 586; Shepardson y. Potter, 18 
N.W. 575, 53 Mich. 106. 


Miss.—Jamison vy. ‘Jamison, 51 So. 
130, 96 Miss. 288. 


Mo.—Lindsey v. Stephens, 129 S.W. 
641, 229 Mo. 600; Meier v. Buchter, 
94 S.W. 888, 197 Mo. 68, 6 L.R.A.N.S. 
202, 17 Ann.Cas. 887; King v. ‘Gilson, 
90 S.W. 367, 191 Mo. 307; Bradford v. 
Blossom, 88 S.W. 721, 190 Mo. 110; 
Tibbe v. Kamp, 54 S.W. 879, 55 S.W. 
440, 154 Mo. 545. 


N.Y.—Cudney v. Cudney, 68 N.Y. 
148 erick! va rick, GiemeNeyeud443 
Marvin v. Marvin, 3 Abb.Dec. 192, 4 
Keyes) 9) Patt 4 Navan 61.91) oineene 
Fleischmann’s Will, 163 N.Y.S. 426, 
176 App.Div. 785; In re Powers, 162 
N.Y.S. 828, 176 App.Div. 455; BEck- 
ert veiPage, 146) N.Y.Si 513.) 161 eAipp. 
Div. 154, 18 Mills Surr. 60 [dism ap- 
peal den 105 N.BH. 1083, 211 N.Y. 529]; 
Matter of Richardson’s Will, 122 N. 
Y.S. 88, 137 App.Div. 103; Ledwith v. 
Claffey, 45 N.Y.S. 612, 18 App.Div. 115; 
In re Forster’s Estate, 173 N.Y.S. 398, 
105 Mise. 24. 


Ohio.—Koch vy. Meyers, 29 Ohio C. 
A. 142. 


Pa.—Reichenbach v. Ruddach, 18 A. 
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be established on slight and uncertain evidence,® or 
The circumstane- 
es relied on must be so connected and of such proba- 
tive force as to lead to a reasonable conclusion that 
Such facts and cir- 
cumstances must from their nature savor of some act 
which by reasonable construction may be held to 
indicate a purpose on the part of the proponent to 
gain some advantage which would redound to his own 
Suspicious circumstances, sus- 


on mere suspicion or conjecture.* 


such influence was exercised.° 


pecuniary profit.® 


432, 127 Pa. 564; Herster v. Herster, 
11 A. 410, 116 Pa. 612. 


R.I.—Mullen v. McKeon, 55 A. 747, 
25 RL. 305. 


Tex.—Campbell v. 
App.) 32 S.W. 724 


Wis.—Slinger’s Will, 37 N.W. 236, 
72, Wis. 22. 

[a] Direct evidence of undue influ- 
ence is not required; it may be shown 
indirectly and arise as a natural in- 
ference from other facts in the case. 
Beckmann vy. Beckmann, (Mo.) 52 S. 
W.(2d) 818; Lindsay v. Shaner, 236 
S.W. 319, 219 Mo. 297. 


[b] Settlement of husband’s es- 
tate—That estate of the testatrix’s 
deceased husband was not finally set- 
tled, or final payment made to the 
testatrix, until after execution of her 
will, does not show purpose of influ- 
encing her to will property to one of 
executors of husband’s estate. Britt 


v. Darnell, 146 N.H. 510, 315 Ill. 385. 
{c] 


Undue influence in other mat- 
ters.—Where a testator is unduly in- 
fluenced by the beneficiary in other 
important matters, it may be pre- 
sumed that the same undue influence 
was exercised in regard to the will. 
Fairbank v. Fairbank, 139 P. 1011, 92 
Kan. 45 [reh den 141 P. 297, 92 Kan. 
492]. 


3. Cal.—In re Hodgdon’s Bstate, 
PS pe. Lit, 23 Cal App, 415: 


Conn.—Downey y. Guilfoile, 107 A. 
562, 93 Conn. 630. 


sn aera v. Foljambe, 39 N.J.Eq. 
234. 


Pa.—Comly’s Bstate, 
Co. 421. 


Porto Rico.—Martinez v. Rodriguez, 
26 Porto Rico 5. 


“On the other hand, the rule which 
dispenses with the necessity of direct 
proof of undue influence ‘does not re- 
lieve the contestant from the burden 
of laying a ‘sefe foundation of such 
material facts proven and inferenc- 
es which fairly and convincingly lead 
to that conclusion.’’” Downey  v. 
Guilfoile, supra. 

4 U.S.—Beyer v. Le Fevre, 22 S. 


Ct. 765, 186 U.S. 114, 46 L.Ed. 1080 
{rev 17 App.D.C. 238]. 


Barrera, (Civ. 


8 Pa.Dist.& 


218 Ala. 366. 


Cal.-—_In re Anderson’s Estate, 198 
P. 407, 185 Cal. 700; In re Morcel’s 
Hstate, 121 P. 7338, 162 Cal. 188; In 
re Kilborn’s Estate, 120 P. 762, 162 
Cal. 4; In re Lavinburg’s Estate, 119 
P. 915, 161 Cal. 536; In re Keegan’s 
Estate, 72 P. 828, 139 Cal. 123; In re 
Donovan's Estate, 299 P. 816, 114 
Cal.App. 228; In re Carson’s Estate, 
239 P. 364, 74 Cal.App. 48; In re Mau- 
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been exercised.® 


favor,® 


vais’ Estate, 185 P. 987, 43 Cal.App. 
779; In re Weber’s Estate, ae Ow ts 
15 Cal. App. 224. 


Colo.—Wehrkamp vy. Burnett, 
P. 630, 82 Colo. 5. 


Conn.—Appeal of Bates, 146 A. 494, 
109 Conn. 733. 


D.C.—Brooke v. Barnes, 61 App.D. 
Cwa6l Poe RCo) neciise Meu limer mays 
Strohecker, 60 App.D.C. 312, 53 F.(2d) 
924; Johnson v. Newton, 58 App.D.C. 
118, 25 F.(2d) 542. 


Hawaii.—tIn re Kalua, 23 Hawaii 49. 


Ill.—Grosse y. Grosse, 164 N.E. 133, 
332 Ill. 639. 


ae AE ates v. Showers, 248 
N.W. 363. 


oes ne v. Collins, 20 P) (24a) 
494, 137 Kan. 321; Ginter yv. Ginter, 
a 634, 79 Kan. 721, 22 L.R-ASN.S. 


Ky.—Robinson v. Davenport, 201 S. 
W. 28, 179 Ky. 598; Hildreth v. Hil- 
dreth “156 /S.W... 144, 9153 okKeye 597s 
Phillips v. Phillips, 148 S.W. 51, 149 
Ky. 206. 


Md.—McCoy v. Fluharty, 161 A. 657. 
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162 Md. 617; Malone vy. Malone, 129 
A. 10, 148 Md. 200. 
Mass.—Neill v. Brackett, 126 N.E. 


93, 234 Mass. 367. 


Mich.—In re Fay’s Estate, 164 N. 
W. 5238, 197 Mich. 675. 


Mo.—Beckmann v. Beckmann, 52 S. 
W.(2d) 818; Lindsay v. Shaner, 236 
5.W. 319, 291 Mo. 297; Tibbe v. Kamp, 
54 S.W. 879, 55 S.W. 440, 154 Mo. 545. 


N.H.—Knox v. Perkins, 163 A. 497. 


N.J.—Schuchhardt Vv. Schuch- 
hardt, 49 A. 485, 62 N.J.Eq. 710; White 
v. Starr, 20 A. 875, 47 N.J.Hq. 244; 
In re Vanderveer’s Will, 20 N.J.Eq. 
Sania on other grounds 21 N.J.Eq. 
56 


N.Y.—Thompson v. Peterson, 137 N. 
Y>S. 635, 152 App. Div. "667. 


Okl.—In re Riddle’s Estate, 25 P. 
(2d) 763; Peace v. Peace, 299 P. 451, 
149 Okl. 123; Myers v. Myers, 266 P. 
452, 120 Okl. 184; McClure v. Kerch- 
ner, 229 P. 589, 107 Okl. 28; Kindt v. 
Parmenter, 200 P. 706, 83 Okl. 116; 
In re Swartz’s Will, 192 PB. 203, 79 
Okl. 291, 16 A. LR 450, 


Pa.—In re Masho’s Pstate, 153 A. 
899, 808 Pa. 56; In re Koons’ Estate, 
143 A. 125, 293 Pa. 465. 


Tex.—Brown vy. Mitchell, 12 S.W. 
606, 75 Tex. 9; Wilson v. Paulus, (Civ. 
App.) 300 S.W. 661 [rev on other 
grounds (Commn.App.) 15 S.W.(2d) 
571]; Clark v. Briley, (Civ.App.) 193 
S.w. 419. 


Utah.—In re Hansen’s Will, 167 P. 
256, 60 Utah 207. 


[§ 477 


ceptible of an interpretation which favors honesty, 
are insufficient to establish undue influence.” 
validate a will on the ground of undue influence, 
there must be some evidence of facts that would jus- 
tify the inference at least that undue influence had 


Ge tite 


A party is entitled to the benefit of 


any presumption which may arise in the ease in his 
and circumstances which raise a legitimate 
presumption of fraud, and are not explained in any 
way, are sufficient to sustain a finding of fraud.?° 


W.Va.—Stewart v. Lyons, 47 S.E. 
Bae 54 W.Va. 665, 9 Prob.Rep.Ann. 


Wis.—In re Grosse’s Will, 243 N.W. 
465, 208 Wis. 473; In re Wallace’s 
Will, 222 N.W. 255, 197 Wis. 323; In re 
Ball’s Estate, 141 N.W. 8, 153 Wis. 27. 


[a] Changing attorneys.—The 
mere fact that the will was drawn 
by a different attorney than the one 
usually employed by the testator is 
insufficient to prove undue influence. 
In re Carson’s Hstate, 239 P. 364, 74 
Cal.App. 48. 


[b] Existence and exertion.— 
There must be some evidence that 
fraud or undue influence actually ex- 
isted and was exerted to invalidate 
a will on such grounds. Pilstrand v. 
Swedish Methodist Church, 113 N.E. 
958, 275 Ill. 46; Gay v. Gay, 209 S.W. 
11, 183 Ky. 238; Hildreth v. Hildreth, 
156 S.W. 144, 153 Ky. 597; In re Con- 
nor’s Will, 244 N.Y.S. 221, 230 App. 
Divs *L63)s [rev t2409 NeY.Se (694s main 
Misc. 740]; In re Wayne’s Estate, 294 
P. 590,291 Pi866,01384 Or. 4645 79 AG 
L.R. 1427. 


5... Birchett v. .Smith, 133° A.) 117, 
150 Md. 369; Malone v. Malone, 129 
A. 10, 148 Md. 200; In re Enyart’s Es- 
tate, 230 N.W. 781, 180 Minn. 256; 
In re Olson’s Estate, 223 N.W. 677, 
679, 176 Minn. 360; In re Jenks’ Es- 
tate, 205 IN.W. 271, 164 Minn: 3775 
Kophal v. Jantz, (Tex.Civ.App.) 297 
S.W. 336; Holmes vy. Houston, (Tex. 
Civ.App.) 241 S.W. 1039. 


“It is necessary that the circum- 
stances relied on to show undue influ- 
ence be such as taken all together, 
point unmistakably to the fact that 
the mind of the testator was subject- 
ed to that of some other person, so 
that the will is that of the latter, and 
not of the former; mere ground of 
conjecture or guess is not enough.’ 
In re Olson’s Hstate, supra. 


[a] Trivial and remote.—A few 
isolated, detached, trivial, and incon- 
sequential incidents remote from the 
date of the will are of little weight on 
the question of undue influence. In 
re Luckenbach’s Estate, 270 P. 961, 
205 Cal. 292. 


6. Bushman v. Barlow, 292 S.W. 
1039, 316 Mo. 916. 


7. In re Merkel’s Will, 134 A. 340, 
4 N.J.Mise. 656. 


8. In re Dowdle’s Will, 231 N.Y.S. 
320, 224 App.Div. 450. 


9. Kerr v. Kerr, 116 P. 880, 85 Kan. 
460; Ginter vy. Ginter, 101 PB. 634, 79 
Kan. 721, 22 L.R.A.N.S. 1024. 


10. Swenarton v. Hancock, 9 Abb. 
N.Cas. 326 [mod on other grounds 22 
aa 38 (aff 84 N.Y. 6538, 9 Abb.N.C. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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4 VIII. REVOCATION?! 


[§ 478] A. Definition.* Revocation has been de- 
fined as avoiding and invalidating an instrument 
which, but for the revocation, would have been the 
last will and testament of the party by whom it was 
executed;!2 an act done by the testator which re- 
calls his will;?® an act by which the will ceases to 
have any effect or efficacy; an act done by the 
party by which he recalls his will;?® an act of the 
mind, which must be demonstrated by some outward 
and visible sign or symbol of revocation.1® By a 
very loose and indeterminate use of language, any- 
thing which renders a bequest inoperative at the 
Esanrs death may possibly be called a revoca- 
tion.?? 


To revoke a testamentary disposition plainly 
means to annul it'® so that, in legal contemplation, 
it ceases to exist and becomes as inoperative as if it 
had never been written.1® 


[§ 479] B. By Act of Testator—l. Capacity To 
Revoke. The same mental capacity as is required 
to make a will?® has been held necessary to make a 
revocation of the will effective.*4 Accordingly, a 
testator has capacity to revoke a will, if he has full 


11. Revocable character of will see 
Supra. § 223. .* 


Revocation under civil law doctrine 
see Modern Civil Law § 316. 


12. Kearns v. Rousch, 146 S.E. 729, 


111 Mo.App. 447. 


15 Ann.Cas. 66; 
Barb. 28; 
Wes) 


BCLs uO 2N: Vero oss. I AUN) Sc O90 
Smith v. 
In re Quick’s Will, 
146, 147 Misc. 28; 


and intelligent knowledge of his property, of those 
entitled to his bounty, and of the nature of the act, 
notwithstanding he may be incapable of making eon- 
tracts and is under guardianship,?? but an attempt- 
ed revocation is of no effect if the testator does not 
possess the requisite mental capacity,?* as, for in- 
stance, where, although not insane, he was laboring 
under an excitement which incapacitated him from 
forming or having a reasonable or intelligent inten- 
tion to revoke,?* or was suffering from delirium tre- 
mens.”° 


[§ 480] 2. Delegation of Power To Revoke. A 
testator cannot delegate the power of revoking his 
will to someone else to execute at his option after 
the death of the testator.?® 


[§ 481] 3. Intention To Revoke—a. In General. 
In determining whether a will has been revoked by 
a subsequent writing it is always the intention of the 
testator that must govern,?* and when that is clearly 
apparent it must operate,?® provided the intent is 
consummated in the manner, if any, required by stat- 


Wis.—In re Young’s Will, 141 N. 
N.Y.—Matter of Goldsticker, 34 N.| W- 226, 153 Wis. 337. 
Eng.—Matter of Hine, [1893] P. 


Wait, 4 | 282. 
63 Nol tag. 


In re Sharp’s In re Forman’s Will, 54 Barb. 


106 W.Va. 663. 


13. Ford v. Greenawalt, 126 N.E. 
bap wDol, 29a cI. 12 Let Cyel. 


14. Carter v. Thomas, 4 Me. 
342. 


15. Lathrop v. Dunlop, 4 Hun (N. 
Vai), pelo. 21D. 


16. In re Nelson’s Estate, 236 N.W. 
459, 461, 183 Minn. 295; Graham v. 
Burch, 49 N.W. 697, 47 Minn. 171, 174, 
28 Am.S.R. 339; Dan v. Brown, 4 Cow. 
(N.Y.) 483, 490, 15 Am.D. 395; Warner 
v. Warner, 37 Vt. 356, 365. 


{a] Similar definitions.—(1) ‘An 
act of the mind, which must be dem- 
onstrated by some outward and visi- 
ble sign.’”’ Woodruff v. Hundley, 29 
So. 98, 127 Ala. 640, 654, 85 Am.S.R. 
145. (2) “An act of mind which must 
be demonstrated by some outward and 
visible sign of revocation.” In re Nel- 
son’s Bstate, 236 N-W- 459, 183 Minn. 
295, 298. . 


341, 


17. Langdon y. Astor’s Ex’rs, 16 N. 
yer.O: 
18. Eschbach v. Collins, 61 Md. 478, 


499, 48 Am.R. 123; In re Appleton’s 
Estate, 2 P.(2d) 71, 75, 163 Wash. 632. 


19. In re Appleton’s Estate, supra. 
20. See supra § 23. 
21. Ala.—Vaughn vy. Vaughn, 116 


So. 427, 217 Ala. 364. 

Ky.—Allison’s Devisees y. Allison’s 
Heirs, 7 Dana 90. 

Me.—Rich v. Gilkey, 73 Me. 595. 


Md.—Hunter v. Baker, 141 A. 368, 
154 Md. 307 [cert den 49 S.Ct. 28, 278 
UiS: 627, 73 L.Ed. 546]; Preston v. 


Preston, 132 A. 55, 149 Md. 498; Mc- 
Intire v. Worthington, 12°A. 251, 68 
Md. 206. 


Miss.—Watkins v. Watkins, 106 So. 
753, 142 Miss. 210. 


Mo.—Schaaf v. Peters, 90 S.W. 1037, 


Will, 235 N.Y.S. 692, 134 Misc. 405 [aff 
243 N.Y.S. 818, 230 App.Div. 730]. 


Ohio.—In re Jones’ Estate, 2 Ohio 
SrésClP., 409, 2. Onio UN... 19,052 Ene me 
Will of Murray, 20 Ohio N.P.N.S. 305. 


22. Linkmeyer v. Brandt, 77 N.W. 
493, 107 Iowa 750. 

23. Ala.—Vaughn v. Vaughn, 116 
So. 427, 217 Ala. 364; Apperson v. 
Cottrell, 8 Port. 51, 29 Am.D. 239. 

Cal.—Lang’s Estate, 2 P. 491, 65 
Cali mig. 


Ind.—Barnes v. Bosstick, 179 N.E. 
777, 203 Ind. 299; Forbing v. Weber, 


99 Ind. 588. 


Ky.—Allison’s Devisees v. Allison's 
Heirs, 7 Dana 90 


Me.—Rich v. Gilkey, 73 Me. 595. 


Md.—Preston v. Preston, 132 A. 55, 
149 Md. 498; Rhodes v. Vinson, 9 Gill 
169, 52 Am.D. 685. 


Mass.—Sewall v. 
650, 139 Mass. 164. 


Miss.—Watkins y. Watkins, 106 So. 
753, 142 Miss. 210. 


N.Y.—Smith v. Wait, 4 Barb. 28; 
In re McCabe’s Estate, 190 N.Y.S. 490, 
116 Mise. 637; Idley v. Bowen, 11 
Wend. 227. See Delafield v. Parish, 25 
N.Y. 9, 1 Redf.Surr. 130 (assuming it 
to be possible that the testator may 
manifest sufficient capacity to revoke 
an existing will, and yet be incapable 
of demonstrating, although he may 
possess, sufficient capacity to support 
the complex provisions of a new will, 
this notion cannot be so applied to a 
codicil as to render it effective as the 
revocation of a will, while void as an 
affirmative testamentary disposition). 


Ohio.—In re Jones’ Hstate, 2 Ohio 
S.&C.P. 409, 2 Ohio N.P. 190. 


Ford, 7 Humphr. 


Robbins, 29 N.E. 


Tenn.—Ford v. 


4. 


*By WM. HOWARD BUCHANAN (8§ 478-529). 


(N.Y.) 274 [aff Tuck.Surr. 205]. 


25. Matter of Brassington, [1902] 
Peis Brunt vy. Brunt,’ DARY Ss. Pep: 
ae Sprigge v. Sprigge, L.R. 1 P.&D. 


26. Zierau v. Zierau, 179 N.E. 432, 
347 Tl, 82. 


By whom revocation by mutilation, 
cancellation, or destruction may be 
conumitted see infra § 509. 


27. Cal.—In re Danford’s Estate, 
238 P. 76, 196 Cal. 339; In re Rose’s 
Will, 273 P. 92, 95 Cal.App. 580; White 
Vv. Deering, 177 P. 516, 38 Cal.App. 433. 


Conn.—Daboll v. Daboll, 125 A. 253, 
101 Conn. 142; Russell v. Hartley, 78 
A. 320, 83 Conn. 654. 


Fla.—Brown v. Avery, 58 So. 34, 
63 Fla. 355, 376, Ann.Cas.1914A 90. 


Ga.—Howard v. Hunter, 41 S.E. 638, 
115 Ga. 358, 90 Am.S.R. 121, 8 Prob. 
Rep.Ann, 9; Patterson y. Hickey, 32 
Gas 156. 

Md.—Grieves v. Grieves, 103 A. 572, 
132 Md. 300. 


Minn.—In re Nelson’s Estate, 236 
N.W. 459, 183 Minn. 295. 


N.Y.—In re McGill’s Will, 128 N. 
E. 194, 229 N.Y. 405; In re Parsons’ 
Will, 195 N.Y.S. 742, 119 Misc. 26; Dan 
v. Brown, 4 Cow. 4838, 15 Am.D. 395. 


Pa.—In re Bingaman’s Estate, 127 
A. 73, 281 Pa. 497; Padelford’s Estate, 
(Pa Dist. Poot. 


Tex.—Brackenridge v. Roberts, 267 
S.W. 244, 270 S.W. 1001, 114 Tex. 418 
[rev (Civ. App.) 245 S.W. 786]. 


W.Va.—Kearns y. Roush, 146 S.E. 
729, 106 W.Va. 663. 


N.B.—In re MecNeil’s Estate, 45 N. 
B. 479. 


28. In re Rose’s Hstate, 273 P. 92, 
95 Cal.App. 580; University of Dela- 
ware v. Equitable Prust, 166, = Del 
Ch.) 160 A. 754. 
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Wie. 


[§ 482] b. By Mutilation, ‘Cancellation, or De- 
To effect revocation of a will by burn- 
ing, tearing, or otherwise destroying the instrument, 
there must be not only a physical act®+ but the act 
must be done with the intention to revoke,*? and, ac- 
cordingly, mere physical destruction, however com- 
plete it may be, is not sufficient, for that may have 
been occasioned by mistake®® or fraud,?* or, as in 
the case of a testator who, since the making of his 
will, has become insane, it may be accomplished with- 
out any lawful intent whatsoever.®® 
sought to revoke the entire will the intention to re- 


struction.®° 


29. Bohleber v. Rebstock, 99 N.E. 


75; 255 Tl. 53, 41 -L.R.A.N.S. 105, Ann. 
Cas.1913D 307; In re Parsons’ Will, 
ODN NaS eda. bos MISC, 265) Tasere 


MeNeil’s Estate, 45 N.B. 479. 


Mode and sufficiency of revocation 
generally see infra § 4 


30. As to presumption of intention 
arising from mutilation see infra § 
Tass 


Revocation by mutilation, cancella- 
tion, or destruction generally see in- 
fra §§ 507-521. 


31. See infra § 511. 


32. Ala.—Woodruff v. Hundley, 29 
So. 98, 127 Ala. 640, 85 Am.S.R. 145. 


Cal.—Matter of Patterson’s Estate, 
102 BP, 941,155 Cal) 626, 132 Am.S.R. 
116, 26 L.R.A.N.S. 654, 18 Ann.Cas. 


625; In re Olmsted’s Estate, 54 P. 745, 
122 Cal. 224; Lang’s Hstate, 2 P. 491, 
651Cale AS. 


Conn.—In re Johnson’s Will, 40 


Conn. 587. 


Del.—Meredith vy. Meredith, 
per.) 157 A. 202. 


Ga.—Porch v. Farmer, 122 S.E. 557, 
158 Ga. 55; McIntyre v. McIntyre, 47 
S.E. 501, 120 Ga. 67, 102 Am.S.R. 71, 
1 Ann.Cas. 606 and note, 9 Prob.Rep. 
Ann, 212; Howard v. Hunter, 41 S.E. 
6335) bls Ga. 35%, 90 Am.S:R: 221578 
Prob.Rep.Ann. 9. 


Ill.—Noesen y. Erkenswick, 131 N. 
Ey 622, 298 tll. 230; Hesterbers -v. 
Clark, 46 N.E. 734, 166 Ill. 241, 57 “Am. 
Nets 135, 2 Prob.Rep.Ann. 148; Wolf 
v. Bollinger, 62 Ill. 368. 


Ind.—Forbing v. Weber, 99 Ind. 
588; Woodfill v. Patton, 76 Ind. 575, 40 
Am.R. 269; Runkle v. Gates, 11 Ind. 
95; Wright v. Wright, 5 Ind. 389. 


Iowa.—McCarn v. Rundall, 82 N.W. 
924, 111 Iowa 406, 5 Prob.Rep.Ann. 
624; Gay v. Gay, 14 N.W. 238, 60 Iowa 
415, 46 Am.S.R. 78. 


Ky.—Stuart v. McWhorter, 36 S.W. 
(2d) 842, 238 Ky. 82; Sanders’ Adm’r 
v. Babbitt, 51 S.W. 163, 106 Ky. 646, 
21 Ky.L. 240; In re Beauchamp’s Will, 
Ae Sa VLO ln foO.l. 


La.—Muh’s Succession, 
394, 48 Am.R. 242. 


Me.—Rich v. Gilkey, 73 Me. 
Collagan v. Burns, 57 Me. 449. 


Md.—Hunter v. Baker, 141 A. 368, 
154 Md. 307 [cert den 49 S.Ct. 28, 278 
U.S. 627, 73 L.Ed. 546]; Safe De- 
posit & Trust Co. v. Thom, 83 A. 45, 
117 Md. 154; Semmes v. Semmes, q 
Hart.&J. 388. 

Minn.—In re Nelson’s Estate, 236 
N.W. 459, 183 Minn. 295; Graham v. 
Birch, 49 N.W. 697, 47 Minn. LTS 
Am.$.R. 339. 


Mo.—Dickey v. Malechi, 


(Su- 


35 La.Ann. 


595; 


6 Mo. 177, 
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voke must be directed against the entire wiill,?® but 


or fact.40 
tion.*1 


Where it is 
tion.*? 


34 Am.D. 130. 


N.H.—Managle v. Parker, 71 A. 637, 
75 N.H. 189, 24 L.R.A.N.S. 180, Ann. 
Cas.1912A 269; Fellows y. Allen, 60 
N.H. 439, 49 Am.R. 328 


N.J.—In re erothingham's Will, 71 
A. 695, 75 N.J.Eq. 205 [rev 74 A. 471, 
76 N.J.Eq. 331}; Smock vy. Smock, 11 
IN, JEG L5G Smith v. Runkle, 
(Bxerog:) F9% AL 296 afl 198i PAs 1086; 
86 N.J.Eq. 257, Godley v. Smith, 98 A. 
ae and Smith v. Scholfield, 98 A. 


N.Y.—Delafield v. Parish, 25 N.Y. 
9, 1 Redf.Surr--_130; In re Weoert’s 
Will, 131 N.Y.S. 748, 147 App.Div. 483 
[rev 130 N.Y.S. 124, Tl, Mise? 372) 03 
Mills Surr. 74]; Matter of Akers, 77 
N.Y.S. 643, 74 App.Div. 461, 11 N.Y. 
Ann.Cas. 242 [aff 66 N.E. 1103, G3 
N.Y. 620]; In re Parker’s Will, 165 
N.Y.S. 702, 100 Misc. 219; In re Kath- 
an’s Will, AISNE Sie 0D we Dee 
Wiooed'sia Walls th aN YVS. 15, oe Conn. 
Surr. 144; Jackson v. Betts, 9 Cow. 
208 [rev on other grounds 6 Wend. 
173]; Dan v. Brown, 4 Cow. 483, 15 
Am.D. 395; Jackson v. Holloway, 7 
Johns. 394. 


N.C.—Barfield vy. Carr, 86 S.E. 498, 
169 N.C. 574; In re Wellborn’s Will, 
81 S.E. 10238, 165 N.C. 636; Cutler v. 
Cutler, 40 S.E. 689; 130 N.C. 1, 9 Am, 
S.R. 854, 57 L-R.A. 209, 7 Prob.Rep. 
Ann. 559; Marsh v. Marsh, 48 N.C. 
77, 64 Am.D. 598. 


Ohio.—Coghlin v. Coghlin, 29 Ohio 
CiniC@tewio il. 


Okl.—In re Ballard’s Estate, 155 P. 
894, 56 Okl. 149. 


Pa.—In re Ford’s Bstate, 
TSO SOLE Anco. 
tate, 87 
Appeal, 
Pa. 246; 
&Co. 212. 


S.C.—Means v. Moore, 14 8.C.L. 282; 
Taylor-v:.. Taylor, 11°S.C.L. 482: 


Tenn.—Billington v. Jones, 66 S.W. 


V5, SA. 
In re Sheaffer’s Es- 
AS NS 240) Passes. Bivans? 
58 Pa. 238; Heise v. Heise, 31 
Farren’s Estate, 9 Pa.Dist. 


112%, 108 Tenn. 234,°91 Am.S°R. 751, 
56 L.R.A. 654; Frear yv. Williams, 7 
Baxt. 550. 


Vt.—In re Knapen’s Will, 53 A. 
1003, 75 Vt. 146, 98 Am.S.R. 808. 


Wis.—Gavitt v. Moulton, 96 N.W. 
895, 119 Wis. 35; Ladd’s Will, 18 N. 
W. 734, 60 Wis. 187, 50 Am.R. 355. 

Eng.—Swinton v. Bailey, 4 Ap 
Cas. 70; Jinkin v. Cowling, C1924] 
Los Mills v. Millward, 15 P.D. 20; 


Matter of Weston, L.R. 1 P.&D. 632: 
Brooke v. Kent, 3 Moore P.C. 334, 13 
Reprint 136; Elms vy. Elms, 1 Swab. 
&Ty. 155, 164 Reprint 672; Beardsley 
v. Lacey, 67 L.J.P.D.&Adm. 35. 


Ont.—Freel v. Robinson, 18 Ont.L. 
651, 13) Onuw.R. 2164: 


[a] Thus (1) whether a torn will 


any act which manifests an intention to revoke and 
which is in compliance with the statute is sufficient.*? 
A will is not revoked by an act of burning, tearing, 
canceling, obliterating, or destroying which is acei- 
dental,?® or which is done under a mistake of law*® 
So, acquiescence in the physical destruc- 
tion of a will, without intention on the part of the 
testator to revoke, is not a ratification of the destruc- 
On the other hand, if the testator has knowl- 
edge of the mutilation of his will, and, with intention 
to revoke, accepts such mutilation as a destruction of 
the will, this has been held to amount to a revoca- 
It is not sufficient that the will is burnt, 


was revoked depends on whether the 
testatrix tore.it while of sound mind 
with intent to revoke it. Hunter v. 
Baker, 141 A. 368, 154 Md. 307 [cert 
den 49 S.Ct.. 28, 278 U.S. 627, 73 i: 
Ed. 546]. (2) Under Decedent Estate 
L. § 34, the cutting out of a paragraph 
of a will does not, in the absence of 
proof of animus revocandi, consti- 
tute an implied revocation of the will, 
or any part thereof, where the will 
was accessible to many besides the 
testator. In re Parker’s Will, 165 
N.Y.S. 702, 100 Misc. 219. 


[b] Cancellation of will is equivo- 
cal act; and whether it amounts to a 
revocation depends upon the intention 
with which it was done.. In re Penni- 
man’s Will, 20 Minn. 245, 18 Am.R. 
368; Hairston v. Hairston, 30 Miss. 
276; In re Wood’s Will, 11 N.Y.S. 157, 
2 Conn.Surr. 144; Bethell v. Moore, 19 
ING@ss Sl: 


[ce] That certain gifts are inopera- 
tive because of altered circumstances 
is no reason for holding that erasures 
on a will were made animo revocandi. 
In re Frothingham’s Will, 71 A. 695, 


15 (N.S: ) 205: previ» 74> AS 4 ace 
N.J.Eq. 331]. 

383. See infra §§ 525, 526. 

34. See infra §. 528. 

35. See supra § 481. 

36. Hartz v. Sobel, 71 S.E. 995, 136 
Ga. 565, 38 L.R.A.N.S. 797, Ann.Cas. 
1912D 165. 

[a] Thus, where the _ testatrix, 
after the execution of her will, cut 


parts therefrom, it was held that if 
the testatrix did not intend to revoke 
the entire will, but only the par- 
ticular legacies and the appointment 
of the executor, which were cut there- 
from, a revocation of the entire will 
would not result as matter of law 
from such cutting. Hartz v. Sobel, 
71 S.B. 995, 186 Ga. 565, 38 L.R.A.N.S. 
797, Ann.Cas.1912D 165. 


37. Noesen v. Erkenswick, 131 N. 
E. 622, 298 Ill. 231. 


38. In re Patterson’s Estate, 102 
P. 941, 155 Cal. 626, 26 L.R.A.N.S. 654, 
132) ArmcSoR. v6.) ds Ann Case zine 
Lord’s Will, 75 A. 286, 106 Me. 51; 
Collagan v. Burns, 57 Me. 449; In re 
Cook’s Will, 5 Pa.L.J. 1; Powell v. 
Powell, I1.R. 1 P.&D. 209. 


[a] For example, where ink is 
thrown on the will, instead of sand 
as was intended, there is no revoca- 
tion, although a material part of the 
will is obliterated or destroyed. Bur- 
tenshaw v. Gilbert, Cowp. 49, 98 Re- 
print 961, Lofft 465, 98 Reprint 750. 


See infra § 526. 
See infra § 525. 
Booth v. Booth, [1926] P. 118. 
Cutler v. Cutler, 40 S.E. 689, 


’ For later cases, developments and changes in the law see Annotations, same title and section number. 


Ba . 
te 
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torn, 


ocation.*® 


[§ 483] c. Conditional or Dependent Relative 
While the intention to revoke may be 
conditional,** if the revocation is subject to a con- 
dition which is not fulfilled the revocation does not 
This doctrine is known as that of de- 


Revocation. 


take effect.*7 


130 N.C. 1, 89 Am.S.R. 854, 57 L.R.A. 
209, 7 Prob.Rep.Ann. 559. 


[a] Thus, it has been held to bea 
revocation where the mutilation of a 
will by vermin is accepted by the 
testator as a destruction of the will. 
Cutler v. Cutler, 40 S.E. 689, 130 N.C. 
1, 89 Am.S.R. 854, 57 ign 209, 7% 
Prob.Rep.Ann. 559. 


43. In re Bescher’s Estate, 229 N. 
Y.S. 821, 132 Misc. 625. 


44. Safe Deposit & Trust Co. v. 
whom, 83 A. 45, 2177 Md= 154;, Giles’ 
Heirs va Giles bx’ rs, N.C, 377; 


Burns v. Burns, 4 Serg.&R. (Pa.) 295, 
567; Farren’s Estate, 9 Pa.Dist.& 
Cow 212 2i4iguoet 2Cycolls Doerr tw. 
Perkes, 3 B.&Ald. 489, 5 E.C.L. 284, 
106 Reprint 740; Winsor v. Pratt, 2 
B.&B. 650, 6 E.C.L. 314, 129 Reprint 
aS ip lpi Matter of Cockayne, 2 Jur.N.S. 
454; Elms vy. Elms, 1 Swab.&Tr. 155, 
164 Reprint 672. 

45. In re Frothingham’s Will, 74 
Ae ATi. 76 oN-JpEia.. 83h rev 71 AS 
695, 75 N.J.Eq. 205]. 

46. Adams v. Southerden, 
336 bere 
47. 
69; Adams v. 
177; Re Anderson, 

a aia 581. 
Cal.—IiIn te Olmsted’s Estate, 
54 * 745, 122 Cal. 224. 


Ga.—MclIntyre v. McIntyre, 47 S.E. 


[1925] 


In re Hamilton’s Estate, 74 Pa. 
Southerden, [1925] P. 
(Ont.) [1933] 1 


HOt 20 'Gant67, 102" Am.S.R.5 71,0 0 
Ann.Cas. 606 and note, 9 Prob.Rep. 
Ann. 212. 


Me.—In re Thompson, “96 A. 238, 
114 Me. 338, L.R.A.1918A 911. 


Minn.—In re Nelson’s Estate, 236 
N.W. 459, 183 Minn. 295. 


N.J.—Smith v. Runkle, (Prerog.) 97 
A. 296 [aff 98 A. 1086, 86 N.J.Eq. 257, 
Godley v. Smith, 98 A. 1085, and 
Smith v. Scholfield, 98 A. 1087]. 


‘Or.—Flanders v. White, 18 P.(2a) 
$23. 


Pa.—Lutz’s Estate, 9 Pa.Co. 294. 


Wash.—In re Appleton’s Hstate, 2 
P.(2d) 71, 163 Wash. 632. 


Eng.—Powell vy. Powell, L.R. 1 P.& 
D. 209; Cossey v. Cossey, 69 L.J.P.D.& 
Adm. 17. 


[a] “This doctrine is based on the 
principle that all acts by which a tes- 
tator may physically destroy or mu- 
tilate a testamentary instrument are 
in their nature equivocal. They may 
be the result of accident, or, if in- 
tentional, of various’ intentions.” 
Free! v. Robinson, 18 Ont.L. 651, 654, 


13 Ont.W.R. 1164 [quot Powell v. 
Powell, L.R. 1 P.&D. 209, 212; In re 
Drury, 22 N.B. 318, 324]. 


Reason for rule.—‘‘A revoca- 


[b] 
supposed facts, 


tion grounded on 


canceled, obliterated, or destroyed with the in- 
tention of altering it, but the act must be with the 
intent and for the purpose of revocation.* 
over, if the testator abandons his intention of re- 
voking the will before the act of destruction is com- 
plete, the will remains unrevoked.** 
which controls is that which exists at the time of do- 
ing the very act that is claimed to constitute a rev- 
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pendent relative revocation,’ and is usually applied 
where the testator cancels or destroys a will or exe- 
cutes an instrument intended to revoke a will with 
a present intention to make a new testamentary dis- 
position as a substitute for the old, and the new dis- 
position is not made or, if made, fails of effect for 
The doctrine is not limited to the ex- 
istence of some other document, however, and has 


been appled where a will was destroyed as a conse- 
quence of a mistake of law as to the result of an in- 


which turn out not to exist, fails when 
the foundation fails.” Sanderson v. 
arene: 136 N.E. 170, 171, 242 Mass. 

[c] Intention of testator is the test 
of dependent relative revocation. 
Matter of McCabe, L.R. 3 P.&D. 94. 


49. Cal.—in re Olmsted’s Estate, 
54-P. 745, 122 Cal. 224. 


Conn.—In re Strong, 63 A. 1089, 
79. Conn: 128, 6 L:R.AN-S. 1108, 118 
Am.S.R. 1388. 


Ga.—MclIntyre v. McIntyre, 47 S.B. 
501, 120 Ga. 67, 102 Am.S.R. 71, 1 Ann. 
soe 606 and note, 9 Prob.Rep.Ann. 


Ill.—Schmidt v. Bauermeister, 117 
N.E. 49, 279 Ill. 504; Wolf v. Bolling- 
er, 62 Ill. 368. 


Ky.—yYouse v. Forman, 5 Bush 337. 


Me.—In re Thompson, 96 A. 238, 
114 Me. 338, L.R.A.1918A 911. 


Md.—Semmes vy. Semmes, 7 Harr.& 
J. 388. 


Mass.—Sanderson v. Norcross, 136 
N.E. 170, 242 Mass. 43; Sewall v. Rob- 
bins, 29 N.E. 650, 1389 Mass. 164; Stick- 
ney v. Hammond, 138 Mass. 1116; 
Laughton v. Atkins, 1 Pick. 535. 


Minn.—County Commissioners v. 
Scott, 93 N.W. 109, 88 Minn. 386; 
In re Thomas’ Will, 79 N.w. 104, 76 
Minn. 237, 77 Am.S.R. 639, 4 Prob.Rep. 
Ann. 639; In re Penniman’s Will, 20 
Minn. 245, 18 Am.R. 368. 


Miss.—Wilbourn v. Shell, 
205, 42 Am.S.R. 363. 


Mo.—Varnon vy. Varnon, 67 Mo.App. 
534. 


N.H.—Gardner v. Sere 
651, 65 N.H. 230, 8 L.R.A. 38 


N.J.—In re Allen’s Will, 102 A. 147, 
88 N.J.Eq. 291 [aff 103 "A. 1051, 89 
N.J.Eq. 2081]; Smith v. Runkle, 
(Prerog.) 97 A. 296 [aff 98 A. 1086, 
86 N.J.Eq. 257, Godley v. Smith, 98 
A. 1085, and Smith v. Scholfield, 98 A. 
1087]. 


N.C.—Bethell v. Moore, 19 N.C. 311. 
Or.—Flanders v. White, 18 P.(2d) 
823. 


Pa. Rudy ve. Ulrichs 69> Pastis 17-7, 
8 Am.R. 238; Worrell’s Estate, 11 Pa. 
Dist.&Co. 364; Lutz’s Estate, 9 Pa. 
Co. 294: 


S.c.—Johnson v. Brailsford, 11 S. 


59 Miss. 


DOA, 


Chl 272). 920) “Am: Ds 601) sPrinele® vz 
McPherson’s Ex’rs, 4 S.C.L. 
Am.D. 713. 


Tenn.—Billington v. Jones, 66 S.W. 
1127, 108 Tenn. 234, 56 Toles 654, 91 
Am.S.R. 751; Stover v. Kendall, 1 
Coldw. 557. 


Vt.—In re Knapen’s Will, 53 <A. 
1003, 75 Vt. 146, 98 Am.S.R. 808. 


testacy,®° and where a testator erased the name of a 
legatee and substituted another name on the supposi- 
tion that he had effectively substituted a new lega- 
tee.°! The doctrine should be applied with caution, 
however,°? and, it has been said, the tendency of mod- 


Va.—Barksdale v. Barksdale, 12 


Leigh (39 Va.) 535. 


Wash.—In re Apple os Estate, 2 
P.(2d) 71, 163 Wash. 632. 


Wis.—In re Lundquist’s Will, 248 
N.W. 410, 211 Wis. 541; In re ‘Mar- 
vin’s Will, 179 N.W. 508, 510, 172 Wis. 
457 [cit Cyc]. 


Eng.—Dixon v. Solicitor of the 
Treasury, [1905] P. 42; Dancer ‘y. 
Crabb, E.Ra- 3) B&D. 98s Mattersor 
McCabe, L.R. 3 P.&D. 94; Winsor vy. 


Pratt, 2 B.&B.-650,-6) H.C sia ei29 
Reprint 1117; Short v. Smith, 4 Bast 
419, 102 Reprint 891; Matter of Ap- 
pelbee, 1 Hage.Eccl. 143, 162 Reprint 
536; Cossey v. Cossey, "69 L.J.P.D.& 
Adm. 17; Homerton v. Hewett, 25 
L.T.Rep.N.S. 854; Durber v. Bunn, 
134 L.T.Rep.N.S. 669; Brooke v. Kent, 
3 Moore) PC. 3345513! Reprint sso 
Locke v. James, 11 M.&W. 901, 152 
Reprint 1071; Onions v. Tyrer, 1P. 
Wms. 343, 24 Reprint 418; Kirke v. 
Kirke, 4 Russ. 435, 4 Eng. Ch. 435, 38 
Reprint 868; Ex parte Ilchester, 7 
Ves.Jr. 348, 32 Reprint 142. 


Can.—Miller v. Miller, 34 Can.L.J. 
N.S. 743. 


B.C.—In re Colville, [1932] 1 Dom. 
L.R. 47. 


IN. B.—Iniire Drury, 22.UNieasolss 


Ont.—Freel v. Robinson, 18 Ont.L. 
651, 138 Ont.W.R. 1164. 


“Where a disposition is made so as 
to have legal effect, and afterwards 
another, by which the former would 
be revoked, but the other substituted, 
and it is evident that the testator, 
though using the means of revoca- 
tion, could not intend it for any other 
purpose than to give effect to another 
disposition, though, if it had been a 
mere revocation, it would have had 
effect, yet, the object being only to 
make way for another disposition, if 
the instrument cannot have that ef- 
fect, it shall not be a revocation.” 
Ex parte Iichester, 7 Ves.dr. 8485 372" 
32 Reprint 142 [quot Lutz’ Estate, 9 
Pa.Co. 294, 298]. 


{a] Thus, where the testator, to 
save administration expenses and in- 
heritance taxes, destroyed the will. 
and created an account book in the 
mistaken belief that the book would 
effectually dispose of the estate, the 
destroyed will was admissible to pro- 
bate under the doctrine of dependent 
relative revocation, although the book 
was not testamentary in character. 
ea wee Ve, White, (Or.)> 18) Pr(20) 


50. Adams v. Southerden, [1925] 
P. 177; In re Southerden’s Estate, 69 
Sol.J. 195. 


51. Matter of McCabe, L.R. 3 P.& 
D. 94. 


52. Sanderson v. Norcross, 136 N. 
BH. 170, 242 Mass. 43. 


800 [68 C.J.] 
ern cases is clearly to narrow the scope of its applica- 
tion.®* The doctrine is not applicable where the act 
of destruction is not referable, wholly and solely, to 
the intention of setting up some other testamentary 
paper®‘ as where it appears that the intention of the 
testator was to revoke totally and absolutely,®° or 
where the testator at the time of the destruction of 
his will merely intends at some indefinite future time 
to make a new will.®® The fact that the later will 
contains a clause expressly revoking former wills 
does not prevent the application of the doctrine, 
since it must be inferred that the testator intended to 
revoke former wills for the purpose of giving effect 
to the new disposition, and if, for want of proper 
execution of the subsequent will, its defective con- 
struction, or other sufficient cause, proper effect can- 
not be given to it, it is not to be supposed that the 
testator designed to die intestate,°’ although the 
courts in some cases have refused to apply the doc- 
trine where the declaration of revocation is contain- 
ed in an instrument executed with all the formali- 
ties required by statute and is not made dependent 


53. In re Allen’s Will, 102 A. 147,{24 Reprint 418. 


88 N.J.q. 291 [aff-103 A. 1051, 89 
N.J.Eq. 208]; Flanders v. White, 


(Or.) 18 P.(2d) 823. 2765 
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58. Hairston v. Hairston, 30 Miss. 
Ely v. Megie, 113 N.E. 800, 219 
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upon the validity of a new gift made in the same 
instrument®s’ or limited by language indicating an 
intention of the testator to preserve, in whole or in 
part, bequests embodied in the earlier instrument.°° 


[§ 484] 4. What Law Governs. Whether or not 
a will is revoked by an act of the testator is to be 
determined by the statutes in force at the time of 
the act claimed to constitute a revocation, although 
the will was executed prior to the passage of such 
statutes.°° However, statutes which relate to wills 
are generally held not to be retrospective in their op- 
eration and have no application to acts occurring be- 
fore their passage.®* 


[§ 485] 5. Mode and Sufficiency®?—a. In Gener- 
al. In order for a party to revoke his will, there 
must be something done by which he recalls or ren- 
ders his bequest inoperative at his death,®? and, 
where the mode of revoking a will is prescribed by 
statute,°* the revocation, to be effective, must be in 
compliance therewith,®® a literal compliance being 


same formalities of the will. In re 
Van Woert’s Will, 131 N.Y.S. 748, 147 
App.Div. 483 [rev 130 N.Y.S. 124, 71 
Misc. 372, 8 Mills Surr. 74]. 


65. 


54. Sanderson vy. Norcross, 136 N. 
BE. 170, 242 Mass. 43; -Mckersley v. 
Platt, L.R.1-P.&D. 281, 36 L.J.P.&M. 
7, 15 L.T.Rep.N.S. 327, 15 Wkly.Rep. 
232; Powell v. Powell, 35 L.J.P.&M. 
100, L.R. 1 P.&D. 209; Dickinson v. 
Swatman, 4 Swab.&Tr. 205; In re 
Zimmer’s Estate, 40 T.L.R. 502; Re 
Mitcheson, 32 L.J.P.M.&Adm. 202. 


55. Townsend v. Howard, 29 A. 
1077, 86 Me. 285; In re Nelson’s Es-/ 
tate, 236 N.W. 459, 183 Minn. 295. 

56. Cal.—In re Olmsted’s Estate, 
54 P. 745, 122 Cal. 224. 

Ga.—MeclIntyre v. McIntyre, 47 S.E. 
501, 120 Ga. 67, 102 Am.S.R. 71, 1 Ann. 
Cas. 606 and note, 9 Prob.Rep.Ann. 
212. 

Ky.—Sanders’ Adm’r v. Babbitt, 51 
S.W. 163, 106 Ky. 646, 21 Ky.L. 240; 
Youse v. Forman, 5 Bush 337. 

Me.—Townshend v. Howard, 29 A. 
1077, 86 Me. 285. 

Md.—Semmes v. Semmes, 7 Harr.& 
Une Bikol 

Mass.—Brown Vv. 
Pick. 388. 

Mo.—Banks y. Banks, 65 Mo. 432. 


N.C.—Gosset v. Weatherly, 58 N.C. 


Thorndike, 15 


46 


Pa.—In re Emernecker’s Estate, 67 
AS OUnmoL Sire. (O69s 


S.c.—Johnson y. Brailsford, 11 S.C. 
272,10 Am. Dy 601. 


Eng.—Matter of Gentry, L.R. 3 P. 
&D. 80; Matter of Weston, L.R. 1 P.& 
D. 633; Winsor v. Pratt, 2 B.&B. 656, 
6 E.C.L. 314, 129 Reprint 1117. 


57. Conn.—Peck’s Appeal, 50 Conn. 
562, 47 Am.R. 685. 

Mass.—Stickney v. Hammond, 138 
Mass. 116. 

Pa.—Rudy v. Ulrich, 69 Pa. 177, 8 
Am.R. 238. 

S.C.—Pringle v. McPherson’s Ex’rs, 
ARS. Onli, 21 Oso. Am. D138. 

Va.—Barksdale v. Barksdale, 
Leigh (39 Va.) 535. 


Eng.—Powell v. Powell, L.R.1P.&D. 
209; Onions v. Tyrer, 1 P.Wms. 343, 


’ 


12 


? 
-~- 


59. Ely v. Megie, supra. 


60. Welsh v. Pounders, 36 Ala. 668; 
Pipenut v. Capey, 146 P. 589, 45 Okl. 


61. Conn.—Goodsell’s Appeal, 10 


AR boop) CONN Adal. 
Del.—Smith v. Clemson, 11 Del. 171. 


Ill.—In re Tuller’s Will, 79 Ill. 99, 
22 Am.R. 164. 


Mass.—Swan y. Sayles, 42 N.E. 570, 
165 Mass. 177. 


N.Y.—Sherry v. Lozier, 
Surr. 437. 


62. Conditional or dependent rela- 
tive revocation see infra § 483. 


63. In re Tyler’s Will, 128 N.Y.S. 
731; Hisenlohr’s Hst., 26 Pa.Dist. 51. 


[a] Thus, the fact that a will is 
found with a codicil in an envelope 
indorsed as containing the codicil only 
will not raise any presumption that 
the will was not meant to take effect. 
Matter of Bellamy, 14 Wkly.Rep. 501. 


Cross references: 
As to: 


Evidence to prove revocation see in- 
fra §§ 779-781, 813-815. 


Presumption of revocation see infra 
§§ 757-759. 
Revocation of joint or mutual wills 
see infra XIV in 69 C.J. 


64. See statutory provisions; 
cases infra this note, 


[a] In New York 2 Rev. St. (1st 
ed) pt 2 c 6 tit 1 § 42, now Decedent 
Est. L. § 34 (Consol. L. [1909] ¢ 13) 
provides that no written will nor any 
part thereof shall be revoked or al- 
tered otherwise than by some other 
will in writing or by some other writ- 
ing of a testator declaring such revo- 
cation or alteration and executed with 
the same formalities with which the 
will itself was required to be execut- 
ed, or such will be canceled or de- 
stroyed with intent to revoke it. The 
statutes did not contemplate a revo- 
cation or alteration of any part of a 
will except by some other will in writ- 
ing or a writing by testator declaring 
such revocation executed with the 


1 Bradf. 


and 


Ala.—Allen v. Scruggs, 67 So. 
301, 190 Ala. 654; Slaughter v. Ste- 
phens, 2 So. 145, 81 Ala. 418. 


Cal.—In re Finkler’s Estate, (App.) 
21° P2(2da) 681. 


Colo.—Freeman v. Hart, 158 P. 305, 
61 Colo. 455. 


Del.—Smith v. Dolby, 4 Del. 350. 


Ga.—Castens v. Murray, 50 S.E. 131, 
122 Ga. 396, 2 Ann.Cas. 590; Howard 
v. Hunter, 41 S.E. 638, 115 Ga. 357, 90 
Am.S.R. 121, 8 Prob.Rep.Ann. 9. 


Ill.—Noesen v. Erkenswick, 131 N. 
E. 622, 298 Ill. 231; Bohleber v. Reb- 
stock, 99 N.E. 75,.255 111. 53, 41 L.R.A. 
N.S. 105, Ann.Cas.1213D 3807; Stet- 
son v. Stetson, 66 N.E. 262, 200 Ill. 
601, 61 L.R.A. 258; In re Austin’s Es- 
tate, 243 Ill.App. 386. 


Ind.—Runkle v. Gates, 11 Ind. 95. 


Ky.—Steele v. Price, 5 B.Mon. 58; 
Gains v. Gains, 2 A.K.Marsh. 190, 
12 Am.D. 375; Thruston’s Adm’r v. 
Prather, 77'S.W. 354, 25) Ky. 1137, 


La.—Succession of Cunningham, 77 
So. 506, 142 La. 701. 


Md.—Hunter v. Baker, 141 A. 368, 
154 Md. 307 [cert den 49 S.Ct. 28, 278 
U.S. 627, 73 L.Ed. 546]; Woodstock 
College of Baltimore County vy. Han- 
key, 99 A. 962, 129 Md. 675; Safe De- 
posit & Trust Co. v. Thom, 83 A. 45, 
117 Md. 154. 


Mass.—Meyerovitz v. Jacobovit 
160 N.E. 331, 263 Mass. 47. Oe 


Minn.—Graham vy. Birch, 49 N.W. 
697, 47 Minn. 171, 28 Am.S.R. 339. 


N.H.—Hoitt v. Hoitt, 3 A. : 
N.H. 475, 56 Am.R. 530. eine 


N.J.—Boylan v. Meeker, 28 N.J.Law 
274; In re Haness’ Estate, 130 A. 655, 
98 N.J.Eq. 645; In re Frothingham’s. 
Will, 71 A. 695, 75 N.J.Eq. 205 [rev- 
on other grounds 74 A. 471, 76 N.J.Eq. 
Boat Mundy v. Mundy, 15 N.J.Eq. 


N.Y.—In re McGill’s Will, 128 N.B. 
194, 229 N.Y. 405; Burnham y. Com-- 
fort, 15 N.H. 710, 108 N.Y. 535, 2 Am, 
S.R. 462; Lovell v. Quitman, 88 N.Y. 
877, 42 Am.R. 254; Delafield v. Par- 
ish, 25 N.Y. 9, 1 Redf.Surr. 130; In 


For later cases, developments and changes in the law see Annotations, same title and section number, 


55 485-487] 


necessary in some jurisdictions,*® but it is equally 
true that a will may be revoked by any one of the 
modes pointed out by the statute,°* and any act 
which manifests an intention to revoke a will and is 
in compliance with the statute is sufficient.°S A 
statute relating to the mode of revoking a testamen- 
tary disposition of lands is not applicable to clauses 
of a will relating to personal property, although em- 
braced in a will devising real estate.®® A will cannot 
be revoked by a mere intention’® or expression of 
intention’! or desire’? to revoke. ° 


Soldier’s or sailor’s will.7* <A statute permitting 
a soldier in actual military service or a mariner or 
seaman at sea to dispose of his property without 
the formalities required in the case of other wills has 
been held to include the right to revoke a will with- 
out such formalities,7* but the rule will not be ex- 
tended to include writings not shown to be testamen- 
tary in character.*® 


[§ 486] b. Revocation by Oral Declaration. Pri- 


WILLS 


[68 C.J.] 801 


by oral declarations.7* In England the statute of 
frauds and subsequent statutes forbade oral revoca- 
tion of wills, both of real and personal property, and 
enumerated the methods by which wills might be 
revoked.77 Similar legislation has very generally 
been enacted in the United States,’® the result of 
which is that wills can no longer be revoked by oral 
declaration.*® 


Nuncupative will cannot in the absence of a stat- 
utory provision therefor revoke a prior written will 
or testament®® although it may when there is a com- 
pliance with a statutory provision providing for rev- 
ocation by a nuncupative will reduced to writing in 
the hfetime of the testator.*+ 


[§ 487] c. Revocation by Subsequent Writing— 
(1) In General. Where the statute provides that 
a testator may revoke his will by some other writing 
signed, attested, and subscribed in the manner pro- 
vided by statute for the making of a will,®? it is es- 
sential that such other writing refer to or identify 


or to the statute of frauds, wills could be revoked 


re Van Woert’s Will, 131 N.Y.S. 748, 
147 App.Div. 483 [rev 130 N.Y.S. 124, 
71 Misc. 372]; Matter of Evans, 98 
N.Y.S. 1042, 1138 App.Div. 373; In re 
Foley’s Ex’r, 230 N.Y.S. 305, 132 Misc. 
332; In re Bissonnette’s Will, 216 N. 
Y.S. 325,127 Mise. 215 [aff 217 N.Y-.S. 
898, 217 App.Div. 809]; In re Par- 
sons’ Will, 195 N.Y.S. 742, 119 Mise. 
26; In re Fox’s Will, 193 N.Y.S. 232, 
118 Mise. 352; In re Chambers’ Es- 
tate, 183 N.Y.S. 526, 112 Misc. 551 [aff 
187 N.Y.S. 930, 196 App.Div. 934]; In 
re Hildenbrand’s Will, 150 N.Y.S. 
1067, 87 Misc. 471; Ordish v. McDer- 
mott, 2 Redf.Surr. 460. 


N.C.—In re Zollicoffer’s Will, 50 N. 
Cc. 309; White v. Casten, 46 N.C. 197, 
59 Am.D. 586. 


Okl.—In re Ballard’s Estate, 155 P. 
894, 56 Okl. 149. 


Pa.—Heise v. Heise, 31 Pa. 246; 
Ford’s Estate, 13 Pa.Dist.&Co. 87. 


Tex.—Brackenridge v. Roberts, 267 
S.W. 244, 270 S.W. 1001, 114 Tex. 418 
Trey (Civ.App.) 245 S.W. 786]; Mor- 
gan v. Davenport, 60 Tex. 230; Asch- 
enbeck v. Aschenbeck, (Civ.App.) 62 
S.W.(2d) 326; Frame v. Whitaker, 


(Civ.App.) 7 S;W.(2d) 140 [rev 36 
S.W.(2d) 149, 120 Tex. 53]; Sien v. 
Beitel, (Civ.App.) 289 S.W. 1057; 


Ater v. Moore, (Civ.App.) 231 S.W. 
457; Locust v. Randle, 102 S.W. 946, 
46 Tex.Civ.App. 544. 


Vt.—Blanchard’s Heirs v. Blanch- 
ard’s Heirs, 32 Vt. 62. 

Va.—McBride v. McBride, 26 GPratt. 
(67 Va.) 476. 

Revocation by mutilation, cancel- 


lation, or destruction as affected by 
statutes see infra §§ 507, 508. 


66. In re McGill’s Will, 128 N.E. 
194, 229 N.Y. 405. 
67. Vaughn v. Vaughn, 116 So. 


427, 217 Ala. 364; Blackett v. Ziegler, 
133 N.W. 901, 153 Iowa 344, 37 L.R.A. 
N.S. 291, Ann.Cas.1913H 115; Brack- 
enridge v. Roberts, 267 S.W. 244, 270 
S.W. 1001, 114 Tex. 418 [rev (Civ. 
App.) 245 S.W. 786]. 


68. Noesen vy. Erkenswick, 131 N. 
BE. 622, 298 Ill. 231; Bassett’s Hstate, 
18 Pa.Dist.&Co. 242. 


69. Brown v. Avery, 58 So. 34, 63 
Fla. 355, 376, Ann.Cas.1914A 90 


70. %Ill.—Noesen  v. atlas Beet 
131 N.B. 622, 290 Ill. 281; Bohleber v. 
Rebstock, 99 N.E. 75, 255 Ill. 58, 41 


L.R.A.N.S. 105, Ann.Cas.1913D 307. 
Ind.—Runkle vy. Caves on Ind. 95. 


INL 128 N. 
E. 194, 229 N.Y. 405; Matter of Cur- 
tis’ Will, aks) N.Y.S. 1004, 135 App. 
Div. 745; Matter of Akers’ Will, 77 


N.Y.S. 6438, 74 App.Div. 461, 11 N.Y. 
Ann.Cas. 242 [aff 66 N.E. 11038, 173 
N.Y. 620]; In re Foley’s Ex’r, 230 N. 
Y.S. 305, 182 Misc. 332. 

Ohio.—Lesnett v. Hunter, 32 Ohio 
C.A. 296. 

Tenn.—Jones v. Jones, 
405, 1438 Tenn. 596. 

Necessity of intention to revoke 
see infra § 481. 

71. Ga.—Coffee v. Coffee, 
620, 119 Ga. 533. 
: Pose Pe ELS v. Cables, 66 Mo. 
To. 

N.H.—Hoitt v. Hoitt, 3 
N.H. 475, 56 Am.R. 530. 


N.Y.—Delafield v. Parish, 25 N.Y. 
9, 1 Redf. 180 [aff 42 Barb. 274, 16 


228 S.W. 


46 S.E. 


A. 604, 68 


Abb.Pr. 397 note]; Clark v. Smith, 
34 Barb. 140. 

Ohio.—Lesnett v. Hunter, 32 Ohio 
C.A. 296. 

Pa.—Rife’s Appeal, 1 A. 226, 110 
Pa. 232. 
ee ce v. Lovejoy, 2 P.D. 


Ont.—Re Mulholland, 34 Ont.L. 242, 
8 Ont.W.N. 5738. 


See Brown vy. Thorndike, 15 Pick. 
(Mass.) 388 (rule not applicable to 
facts of case). 

72a. Ater v. Moore, 
231 S.W. 457. 

73. Soldier’s or sailor’s will gen- 
erally see supra §§ 480, 431. 


(Tex.Civ.App.) 


74. Estate of Gossage, [1921] P. 
194; Nixon v. ces 384 T.L.R. 444; 
McNeil’s hst;, 45 N.B. 479. 

75. Hodson v. Barnex, 43 T.L.R. 
71. 

76. Card v. Grinman, 5 Conn. 164; 
In re Peirce’s Hstate, 115 P. 835, 63 
Wash. 437; Brook v. Warde, Dyer 
310b, 738 Reprint 702. 

Timm toate o0'6. gas, 2) Vict, 


ec 26 § 26. 
78. See statutory provisions. 
79. Ala.—Slaughter v. Stephens, 


2 So. 145, 81 Ala. 418. 


Conn.—Goodsell’s Appeal, 10 Abs 
55 Conn. 171. 


Del.—Smith v. Dolby, 4 Del. 350. 


Ill.— Miles v. Long, 174 N.E. 836, 
342 Ill. 589; In re Limbach’s Estate, 
214 Ill.App. 64, 73 [aff 124 N.E. 850, 
290 Ill. 94] [cit Cyc]. 


Iowa.—Gay v. Gay, 14 N.W. 238, 60 
Iowa 415, 46 Am.R. 78; Perjue Va 
Perjue, 4 Towa 520. 


La.—Hill’s Succession, 16 So. 819, 
47 La.Ann. 329. 


Md.—Woodstock College of Balti- 
more County v. Hankey, 99 A. 962, 
129 Md. 675; Massey v. Massey’s Les- 
see, 4 Harr. Chae 141. 


Mich.—Lawyer v. Smith, 8 Mich. 
411, 77 Am.D. 460. 


Miss.—Jones v. Moseley, 40 Miss. 
261, 90 Am.D. 327. 


N.C.—McCay v. McCay, 5 N.C. 447. 


Ohio. ze v. Mahaffey, 10 Ohio 
St. 204 


Pa. Ae hiee v. Young, 8 Yeates 511; 
Boudinot v. Bradford, 2 Yeates 170, 


2 Dall. 266, 1 L.Ed. 375; Wilson’s 
Will, 12 Pa.Dist. 649. 
Tenn.—Kirkpatrick vy. Jenkins’ 


Eix’rs, 33 S.W. 819, 96 Tenn. 85; Rodg- 
ers v. Rodgers, 6 Heisk. 489; Marr v. 
Marr, 2 Head 303; Allen v. Huff, 1 
Yerg. 404. 


[a] Holographic will cannot be re- 
voked by parol. Marr vy. Marr, 2 
Head (Tenn.) 308. 


80. In re Limbach’s Estate, 214 Ill. 
App. 64 [aff 124 N.E. 859, 290 Tl. 94]; 
McCune’s Devisees v. House, 8 Ohio 
144, 31 Am.D. 438. 


81. In re Glebus’ Estate, 110 A. 
80, 267 Pa. 125. 


[a] Thus, under Acts April’8, 1833, 
§ 14 (P. L. p 250), providing for revo- 
cation of a written will disposing of 
realty by a nuncupative will commit- 
ted to writing in the testator’s life- 
time and read to or by him and al- 
lowed by him, an alleged nuncupative 
will, which was not reduced to writ- 
ing until five days after testator’s 
death, could not revoke an existing 
valid written will disposing of real 
estate. In re CONS Estate, 110 A. 
80, 267 Pa. 125 


82. See wtarutery provisions, 
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the will,** purport to revoke the will,®* and that it be 
executed with the required formalities..° Thus it 
should be signed by the testator,®® and attested*’ as 
required, but the exact wording of such a writing is 
not important if the intent to revoke the will is clear 
from the circumstances and the language used®® and 
this is so even though the word “revoke” is not 
used.8® Such writing need not be a will,®® and it 
may be an instrument purporting to be a will but in- 
operative as such.®! It is, of course, necessary that 
the alleged revoking instrument be of later date than 
the will.°? 


[§ 488] (2) Writing Not Testamentary. Under 
some statutes®* a will may be revoked by a writing, 
not in form testamentary, if executed with the prop- 
er formalities,°* but not where these are lacking.®® 
Where the statute does not provide for revocation by 
means of some other writing than a will or codicil 
a valid revocation cannot be made by such writing.°® 


[§ 489] (3) By Instrument Designed Solely for 
Purpose of Revoking Will. A testator may revoke 
all prior wills without making a new will containing 
an express, affirmative, new disposition of his prop- 


123 Kan. 681, 
Brewer’s Will, 
Misc. 741. 


83. Newboles v. Newboles, 273 S. 
W. 1026, 169 Ark. 282; Meyerovitz v. 
Jacobovitz, 160 N.E. 331, 263 Mass. 
47. 


84. Newboles v. Newboles, 273 S.| 211 Ala. 352; 
W. 1026, 169 Ark. 282. 
85. Ala.—Bruce v. Sierra, 57 So. 


709, 175 Ala.-517, Ann.Cas.1914D 125. | Mise. 741. 


Ark.—Newboles v. Newboles, 273 
S.W. 1026, 169 Ark. 282. 91. 


WILLS 


53 A.L.R. 515; 
LOT ING: 


89. Luther v. Luther, 100 So. 497, 
Derr v. Derr, 
800, 1238 Kan. 681, 53 A.LOR. 515; In 
re Brewer’s Will, 197 N.Y.S. 364, 119 


90. See infra:§ 488. 
See infra § 497. 
Thruston’s Adm’r v. Prather, 


7 


[§§ 487-490 


erty.°7 However, as in other eases of revocation by 
a subsequent writing,®® it is generally essential that 
such instrument shall be executed with all the for- 
malities requisite for the execution of a will.®® 


[§ 490] (4) By Indorsement of Revocation on 
Will or Codicil. In the absence of any statutory re- 
striction it has been held that words expressive of an 
intention to revoke, written on the back of the will, 
and signed, but not attested as required in the case of 
a will,.operate as an express revocation of the will,* 
but under statutes existing in most jurisdictions a 
mere writing upon a will, which does not in any way 
physically obliterate or cancel the same, does not 
operate to revoke the will, although the writing is to 
the effect that the will is revoked, unless it is execut- 
ed in the manner required for the execution of wills.” 
Thus a mere indorsement on the margin® or on the 
face* or on the back® of the will, or in the corner of 
the last sheet® to the effect that the will is void is 
not a revocation when not executed as a will is re- 
quired to be executed. A fortiori is this true where 
the writing on the will merely expresses an inten- 
tion to revoke the will at some future day.’ 


In re[Tenn. 234, 91 Am.S.R. 751, 56 L.R.A. 
119 | 654. 


2. Ga.—Oetjen v. Oetjen, 42 S.E. 
387, 115 Ga. 1004; Howard v. Hunter, 
41 S.E. 638, 115 Ga. 357, 90 Am.S.R. 
121, 8 Prob.Rep.Ann. 9. 


Ill.—Noesen vy. Erkenswick, 131 N. 
BE. 622, 298 Tl. 231. 


Mass.—Sanderson y. Norcross, 136 
N.E. 170, 242 Mass. 43. 


N.Y.—Matter of Ackers’ Will, 77 N. 


364, 


256 P. 


Ga.—Harris vy. McDonald, 108 S.E. 92. 
448, 152 Ga. 18. 


Kan.—Caeman v. Van Harke, 6 P. 
620, 83 Kan. 333. 


La.—Succession of Cunningham, 77 
So. 506, 142 La. 701. 


N.H.—Hastings v. Bridge, 
273. 

N.Y.—In re Martin’s Will, 220 N.Y. 
S. 398, 128 Mise. 659 [aff 232 N.Y.S. 
SiGe eine beri WOLrds bx x51 990 NAY. 
S. 672, 120 Misc. 427 [aff 204 N.Y.S. 
952, 208 App.Div. 852]; ‘In re Barnes 
Will, 186 N.Y.S. 940, 76 Misc. 382; 
Nelson vy. Public Administrator, 3 
Bradf.Surr, 210. 


Okl.—Chesnut vy. Capey, 146 P. 589, 
45 Okl. 754. 

86. Bruce v. Sierra, 57 So. 709, 175 
Ala. 517, Ann.Cas.1914D 125; New- 
boles v. Newboles, 273 S.W. 1026, 169 
Ark. 282; Meyerovitz v. Jacobovitz, 
TCOMIN-E. Sol, 268° Mass 473) Inu re 
naa Estate, 154 A. 288, 303 Pa. 

19 


Necessity of signature to will gen- 
erally see supra §§ 280, 281. 

s7. Ala.—Bruce v. Sierra, 57 So. 
709, 175 Ala. 517, Ann.Cas.1914D 125. 

Ark.—Newboles v. Newboles, 273 S. 
W. 1026, 169 Ark. 282. 

Ga.—Harris v. McDonald, 108 S.E. 
448, 152 Ga. 18. 

Mass.—Meyerovitz v. Jacobovitz, 
160 N.E. 331, 263 Mass. 47. 

S.c.—Beckwith v. McAlister, 162 S. 
Tah GAG, Aoby SCS als 

Necessity of attestation of will 
generally see supra §§ 314, 315. 


88. Luther v. Luther, 100 So. 497, 
211 Ala. 352; Derr v. Derr, 256 P. 800, 
ee ee ee 


166 A. 


UWISaw 304, 25, Kyau. 1137, 
93. See statutory provisions. 


94. In re Backus’ Will, 63 N.Y.S. 
544, 49 App.Div. 410; Matter of Dur- 
ance, L.R. 2 P.&D. 406; Matter of 
Fraser, LR. 2) P'&D! 40: 


95. Ramsey v. Ramsey, 186 N.W. 
627, 192 Iowa 1356; McCain v. Mc- 
Cain, 180 S.W. 56, 167 Ky. 115; Laugh- 
ton v. Atkins, 1 Pick. (Mass.) 535. 


96. Twilley v. Durkee, 211 P. 668, 
72 Colo. 444. 


97. Ill.—Grotts v. Casburn, 129 N. 
Peale re QO walls paolOy) 14 Aner Ontos 


Iowa.—Blackett v. Ziegler, 133 N. 
W. 901, 1538 Towa 844, 37 L.R.A.N:S. 
291, Ann.Cas.19138E 115. 


La.—Seymour, Succession of, 20 So. 
217, 48 La.Ann. 993. 


Mo.—Murphy vy. Clancy, 
915, 177 Mo.App. 429. 


Tex.—In re Brackenridge’s Estate, 
(Civ.App.) 245 S.W. 786 [rev on other 
grounds 267 S.W. 244, 270 S.W. 1001, 
114 Tex. 418]. 


98. See supra § 487. 


99. Doe ex dem. Knapp y. Pattison, 
2 Blackf. (Ind.) 355; Brown v. Thorn- 
dike, 15 Pick. (Mass. ) 388; Laughton 
v. Atkins, 1 Pick. (Mass.) 535; Reid 
v. Borland, 14 Mass. 208; Vining v. 


163 S.W. 


Hall, 40 Miss. 83; Nelson v. Public 
Administrator, 2 Bradf.Surr. (N.Y.) 
210: 


As to execution of revoking: 
Codicil see infra § 501. 
Will see infra § 495. 


1. Witter v. Mott, 2- Conn. 67; 
Billington v. Jones, 66 S.W. 1127, 108 


Y.S. 643, 74 App.Div. 461, 11 N.Y.Ann. 
Cas: 242° [afe (66 N.E 11037) 173) Nee 
620]; In re Kuntz’ Will, 251 N.Y.S. 
403, 140 Mise. 598; In re Parsons’ Es- 
tate,y TOD INGYSS 9 ROS ee Mls Chane 
Matter of Miller’s Estate, 100 N.Y.S. 
344, 50 Misc. 70. 


Ohio.—Porterfield vy. Porteriicl: 4 
Ohio N.P.N.S. 654. 


Pa.—Lewis v. Lewis, 2 Watts & S. 
455; In re Evans, 24 Leg.Int. 5. 


Wis.—Ladd’s Will, 18 N.W. 734, 60 
Wis. 187, 50 Am.R. 355. 


Eng.—Matter of Gosling, 11 P.D. 
ne Matter of Brewster, 29 L.J.P.&M. 


Ont.—Bell v. Matthewman, 48 Ont. 
L. 364; Re Mulholland, 34 Ont.L. 242, 
8 Ont.W.N. 573. 


3. Sanderson v. Norcross, 136 N.E. 
170, 242 Mass. 43. 


4. In re Parsons’ Estate, 191 N.Y. 
S.- 920, aay Muse. G58: 


[a] .Ilustration.—A will is not re- 
voked or canceled by the testator 
writing across the face of it, “Will 
revoked,” and “This will is hereby re- 
voked” signed by the testator with- 
out witnesses, the writing not actual- 
ly blotting out, obliterating or blur- 
ring the context of the will, although 
written across the\face thereof, un- 
der Decedent HMst. L. § 34. In re Par- 
pony Estate, 191 N.Y.S. 910, 117 Mise. 


5. Howard v. Hunter, 41 S.E. 638, 


115 Ga. 357, 90 Am.S.R. 121, 8 Prob. 
Rep.Ann. 9. 

6. Oetjen vy. Oetjen, 42 S.E. 387, 
115 Ga. 1004. 

7 Ray v. Walton, 2 A.K.Marsh. 
(Ky.) @A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 491] (5) By Subsequent Will—(a) In Gener- 

If a subsequent will is a will in the ordinary con- 
ception of the term as defined by the authorities® and 
not a mere testamentary appointment of a represent- 
ative,® or a mere codicil,’° it has been held that it 
may be a revocation of a former one,*? even in the 
absence of a revoking clause,'? and whether or not it 
is repugnant thereto or inconsistent therewith,!? but 
the weight of authority supports the rule that a later 
will is not necessarily a revocation of a prior will 
unless by it the prior will is in terms revoked and 
eanceled,’® or by the later will a disposition is made 
of all of the testator’s property,'® or it is so incon- 
sistent with the former will that the two cannot stand 
together;1* and this is so under express provision of 
That the subsequent 
will is described as the testator’s last will and testa- 
ment is entitled to very little weight in determining 
whether it shall supersede the original will,?® and the 
mere fact that executors are or are not appointed in 


al. 


statute in some jurisdictions.1§ 


Expression of intention to revoke 
generally see supra § 487 


8. McKissack vy. Ashurst, 126 So. 
636, 220 Ala. 576 fexpl and lim Bruce 
v. Sierra, 57 So. 709, 175 Ala. 517, Ann. 
Cas.1914D 125]. 


“Will” generally see supra § 1. 


9. McKissack v. AShurst, 126 So. 
636, 220 Ala. 576. 


10. Kohlenberg v. Shaw, 73 So. 932, 
TO Reel at Bide 


[a] Will distinguished from codi- 
as to revocatory effect.—‘‘A new 
will revokes a former will, but a 
eodicil ratifies the preceding will ex- 
cept as to changes expressly indicat- 
ed.” In re Mifflin’s Estate, 49 Pa.Su- 
per. 605, 608. 


11. Vaughn v. Vaughn, 116 So. 427, 
217 Ala. 364; Bruce v. Sierra, 57 So. 
709, 175 Ala. 517, Ann.Cas.1914D 125; 
Wilson v. Bostick, 44 So. 389, 151 Ala. 
536; Allen v. Bromberg, 41 So. 771, 147 
Ala. 317; In re Vernier’s Estate, 127 
A. 606, 282 Pa. 194; In re Sigel’s Estate, 
ise aaa RUG: Vv. WITich, (69) Pa. 10; 
8 Am.R. 238; Boudinot v. Bradford, 2 
Dall. 266, 1 L.Ed. 375, 2 Yeates 170. 


12. Bruce v. Sierra, 57 So. 709, 175 
Ala. 517, Ann.Cas.1914D 125. 


13. Bruce vy. Sierra, supra. 


14. U.S.—Homer v. Brown, 16 How. 
854, 14 L.Ed. 970; Ennis v. Smith, 14 
How. 400, 14 L.Ed. 472; Bosley v. 
Wyatt, 14 How. 390, 14 L.Ed. 468. 


Cal.—In re Danford’s Estate, 238 P. 
76, 196 Cal. 339; Clarke v. Ransom, 50 
Cal. 595; In re Rose’s Hstate, 273 P. 
92, 95 Cal.App. 580. 


Ill.—Stetson v. Stetson, 66 N.E. 262, 
200 Ill. 601, 61 L.R.A. 258; Smith v. 
Gorham, 152 Ill.App. 125. 


Ind.—Kern vy. Kern, 55 N.E. 1004, 154 
Ind. 29, 5 Prob.Rep. Ann. 337; Sturgis 
Vv. Work, 22 N.E. 996, 122 Ind. 134, 17 
Am.S.R. 349; Burns v. Travis, 18 N.E. 
45, 117 Ind. 44. 


Iowa.—In re Dine s Will, 
N.W. 925, 130 Iowa 692. 


Ky.—Deppen’s Trustee v. Deppen, 
117 S.W. 352, 182 Ky. 755, 14 Prob.Rep. 
Ann, 348; Young’s Guardian v. Sadler, 
24 S.W. 377, 15 Ky.L. 531. 


La.—Succession of Lefort, 71 So. 
215; 39) at bi, AnniCas. 191 7H 769% 
Bobb’s Succession, 7 So. 60, 42 La.Ann. 
40; Mercer’s Succession, 28 La.Ann. 
564; Hollingshead v. Sturgis, 21 La. 
Ann. 450; Fisk’s Succession, 3 La.Ann. 
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WILLS 


the will,?2 


tory effect.?4 


Md.—Johns Hopkins University v. 
Pinckney, 55 Md. 365; Colvin v. War- 
ford, 20 Md. 357; Deakins v. Hollis, 7 
foe RE. 311; Belt v. Belt, 1 Harr.&M. 
409. 


Mo.—Kelly v. Johnson, 34 Mo. 400. 


N.H.—Lane v. Hill, 44 A. 398, 68 N.H. 
275, 73 Am.S.R. 591; Marston v. Mars- 


ton, Nee 503; 43 Am.D. 611. 
N.J.—Smith v. McChesney, 15 N.J. 
Eq. 359. 


N.Y.—Osburn v. Rochester Trust & 
Safe Deposit Co., 102 N.E. 571, 209 N. 
Y. 54, 46 L.R.A.N.S. 983, Ann.Cas.1915A 
101; Matter of Cunnion, 94 N.E. 648, 
201 N.Y. 128, Ann.Cas.1912A 834; How- 
land v. Union Theological Seminary, 5 
N.Y. 193; In re Cunnion’s Will, 120 N. 
Y.S. 266, 135 App.Div. 864 [aff 94 N.BE. 
648, 201 N.Y. 123, Ann.Cas.1912A 834]; 
Matter of Wear’s Will, 116 N.Y.S. 304, 
131 App.Div. 875; Ludlum v. Otis, 15 
Hun 410; Simmons vy. Simmons, 26 
Barb. 68 [rev 24 How.Pr. 611]; Matter 
of Williams’ Will, 70 N.Y.S. 1055, 34 
Misc. 748; Matter of Myers’ Will, 59 
N.Y.S. 908, 28 Misc. 359; Brant v. Wil- 
son, 8 Cow. 56; Nelson v. McGiffert, 3 
Barb.Ch. 158, 49 Am.D. 170; Coster’s 
Ex’rs v. Coster; 3 Sandf.Ch. 111. 


N.C.—In re Westfeldt’s Will, 125 S. 
E. 531, 188 N.C. 702; In re Wolfe’s Will, 
117 S.E. 804, 185 N.C. 563; Hallyburton 
v. Carson, 86 N.C. 290; Green v. Lane, 
nee: 102" Jones v~ Jones, div N.C: 


Ohio.—Paully v. Crooks, 179 N.E. 364, 
41 Ohio App. 1. 


R.I.—Reese v. Newport Prob. ae 9 
R.I. 434; Derby v. Derby, 4 R.I. 414. 


S.C.—Taylor v. Taylor, 11 S.C.L. 482. 


Tex.—Brackenridge v. Roberts, 267 
S.W. 244, 270 S.W. 1001, 114 Tex. 418 
[rev (Civ.App.) 245 S.W. 786]; Adams 
v. Maris, (Commn,App.) 213 S.W. 622 
{mod (Civ.App.) 166 S.W. 475]; Har- 
mon v. Ketchum, (Civ.App.) 299 S.W. 
682, 684 [cit Cyc]. 


Vt.—Warner v. Warner’s Estate, 3 
Vt. 356; Holley v. Larrabee, 28 Vt. 274. 


Va.—Gordon v. Whitlock, 24 S.E. 342, 
92) Va. 723. 


W.Va.—Kearns v. Roush, 146 S.E. 
729, 106 W.Va. 663. 


Wis.—In re Fisher, 
Am.D, 309. 


Eng.—Kent v. Kent, [1902] P. 108; 
Cadell v. Wilcocks, [1898] P. 21; Le- 
mage v. Goodban, L.R. 1 P.&D. 57: Re 
Chifferiel, 73 L.T.Rep.N.S. 53; Deakin 
v. Garvie, 36 T.L.R. 122, 


4 Wis. 254, 65 


[68 C.J.] 808 


the subsequent will is not material in determining 
whether there was an intention to revoke.” 
other hand, the subsequent will need not expressly 
declare the intention to revoke the former will,”* it 
being sufficient if this appear from the provisions of 
and the fact that the testatrix entitles the 
later will a “continuation of my last will” is insuf- 
ficient to overthrow a plain intent to revoke.?% 
mere fact that a prior will provides that no later will 
will affect its terms unless so specified in the later in- 
strument does not deprive a later will of its revoca- 


On the 


The 


Where two wills are merely duplicates of each 
other, being identical in form and language as well 
as date, neither revokes the other and either may be 
admitted to probate.?°® 


[§ 492] (b) Express Clause of Revocation. 
will, or a clause of a will, may be revoked by a sub- 
sequent will containing an express clause of revoca- 


A 


N.B.—In re MecNeil’s Estate, 45 N. 
Bao. 


N.S.—McRae v. Cormier, 17 N.S. 373. 
Revocation by: 


Express clause of revocation see infra 
§ 492, 


Inconsistent disposition of property see 
infra § 494. 


15. 
16. 
17. 
18. 


See infra § 492. 

See infra § 493. 

See infra § 494. 

See statutory provisions. 


19. Mo.—wNeibling v. Methodist Or- 
phans’ Home Ass’n, 286 S.W. 58, 62, 
315 Mo. 578, 51 A.L.R. 639 [cit Cyc]. 


N.C.—In re Wolfe’s Will, 117 S.E. 
80h 185 N.C. 568. 


Va.—Gordon v. Whitlock, 24 S.E. 342, 
92 Va. 7238. 


W.Va.—Kearns v. Roush, 146 S.E. 
729, 106 W.Va. 663. 


Eng.—Hellier vy. Hellier, 9 P.D. 237; 
Lemage v. Goodban, L.R. 1 P.&D. 5 
Leslie v. Leslie, Ir.R. 6 Eq. 332; 
dard v. Grant, 1 Macq. 163; Cutto v. 
Gilbert, 9 Moore P.C. 131, 14 Reprint 
247. But see Plenty v. West, 1 Rob. 
Eccl. 264, 168 Reprint 1033 (where the 
declaration of the testator that the 
subsequent will was his “last will’ was 
persuasive). 


20. In re Iburg’s Will, 2388 P. 74, 
196 Cal: Baer In re Gilman’s Estate, 
ee N.Y.S 909, 65 Misc. 409; Richards 


Queen’s Proctor, 18 Jur. 540; Stod- 
dara v. Grant, 1 Macq. 238. But see 
Plenty v. West, 1 Rob.Eccl. 264, 163 
Reprint 1033 (where the fact that 
executors were appointed was given 
weight). 


21. In re Danford’s Estate, 238 P. 
76, 196 Cal. 339; Aldrich v. Aldrich, 102 
ae 487, 215 Mass, 164, Ann.Cas.1914C 


22. In re Danford’s Estate, 238 P. 
76, 196 Cal. 339. 


re Dargie’s Estate, 15 P.(2d) 
ven “O16 “Cal. 667. 


24. In re Smith’s Will, 172 N.E. 499, 
254 N.Y. 283 (where, however, under 
the facts of the case a prior will was 
held not to be revoked). 


25. Odenwaelder v. Schorr, 8 Mo. 
App. 458; Crossman v. Crossman, 95 
NoYC 145 flaff 30. fun’ 385; 2b) INO YeCive 
Proc. 204]. 


Revocation by subsequent will af- 
fecting same property or disposing of 
entire estate see supra § 493. 
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tion,?* although the will containing such clause of 
revocation does not by its terms dispose of all*? or 


any?’ of the property owned by 


makes no disposition of the property embraced in the 
former will;?® and, where such is the ease, it is im- 
material whether or not the later will is inconsistent 
A reyoeatory clause is not al- 
ways imperative, but its effect depends upon the in- 
tention to be gathered from both instruments.*? 
Thus words expressing a total revocation may be 
controlled by a natural implication arising from the 
circumstances under which the will was made,*? or 
the absurdities resulting from giving them an unre- 


with the earlier.®°® 


strained construction.** 


[§ 493] (c) Later Will Affecting Same Property 
A later will which 


or Disposing of Entire Estate.** 


26. U.S.—Ennis v. Smith, 14 How. 
400, 14 L.Ed. 472. 


Cal.—In re Rose’s Estate, 273 P. 
92, 95 Cal.App. 580. 


Conn.—Peck’s Appeal, 50 Conn. 562, 
47 Am.R. 685. 


Idaho.—Head v. Nixon, 128 P. 557, 
22 Idaho 765. 


Iowa.—In re Warren’s Estate, 234 
N.W. 835, 211 Iowa 940; Blackett v. 
Ziegler, 133 N.W. 901, 153 Iowa 344, 
37 L.R.A.N.S. 291, Ann.Cas.1913E 115. 


Ky.—Deppen’s Trustee v. Deppen, 
117 S.W. 352, 132*Ky. 755. 


Mich.—Dudley v. Gates, 83 N.W. 97, 
86 N.W. 959, 124 Mich. 440, 5 Prob. 
Rep.Ann. 697. 


Mo.—Neibling v. Methodist Or- 
phans’ Home Ass’n, 286 S.W. 58, 61, 
315 Mo. 578, 51 A.L.R. 639 [cit Cyc]. 


Neb.—Williams y. Miles, 94 N.W. 
705, 96 N.W. 151, 68 Neb. 463, 110 Am. 
S.R. 431, 62 L.R.A. 383, 4 Ann.Cas. 
306, 8 Prob.Rep.Ann. 621. 


N.H.—Lane v. Hill, 44 A. 393, 68 N. 
H. 275, 73 Am.S.R. 591. 


N.Y.—In re Wear’s Will, 116 N.Y.S. 
304, 1381 App.Div. 875; Matter of 
Barnes’ Will, 75 N.Y.S. 373, 70 App. 
Div. 523, 10 N.Y.Ann.Cas. 432; In re 
Ford’s Will, 239 N.Y.S. 252, 135 Misc. 
630; St. John v. Putnam, 220 N.Y.S. 
146, 128 Mise. 707; In re Kiltz2’s Will, 
211 N.Y.S. 450, 125 Misc. 475; Nelson 
v. McGiffert, 3 Barb.Ch. 158, 49 Am.D. 
170; Matter of Thompson, 11 Paige 
453. . 


Ohio.—Paully v. Crooks, 179 N.E. 
364, 41 Ohio App. 1. 


Okl.—Puckett v. Brittain, 3 P.(2d) 
876, 152 Okl. 184. 


Or.—In re Ely’s Estate, 146 P. 89, 
74 Or. 561, 567 [quot Cyc]. 


Pa.—tIn re Ford’s Hstate, 151 A. 789, 
301 Pa. 183; Boudinot v. Bradford, 2 
Yeates 170, 2 Dall. 266, 1 L.Ed. 375: 
Kohl’s Est., 28 Pa.Co. 552; Matter of 
Bradford’s Will, 1 Pars.Eq.Cas. 158. 


Va.—Bates v. Holman, 3 Hen.&M. 
(13 Va.) 502. 


Wis.—In re Laege’s Estate, 192 N. 
W. 373, 180 Wis. 32. 


Eng.—Brown v. Brown, 8 E.&B. 876, 
92 E.C.L. 876, 120 Reprint 327. 


Sask.—Kelsey v. Varco, 9 Sask.L. 


294. 


[a] General revocatory clause of 
“all former wills” leads to the in- 
ference that the deceased at that time 
intended to leave a subsisting will. 
Marsh v. Marsh, 1 Swab.&Tr. 528, 164 


WILLS 


the testator, or 


UN is 


Reprint 845. 

[b] Clause appointing executors is 
revoked by an express revocatory 
clause in a later will. Cottrell v. 
Cottrell, L.R. 2 P.&D. 397. 


[ec] As between two wills made on 
same day, both containing an express 
clause of revocation, the one which 
appears to be a revision and reform- 
ing of the other will be held to be tthe 
last will and a revocation of the other. 
St. Mary’s Orphan Asylum of Texas 
v. Masterson, 122 S.W. 587, 57 Tex. 
Civ. App. 646. 


27. In re Ely’s Estate, 146 P. 89, 
74 Or. 561; Jones v. Treasury Solicitor, 
49 T.L.R. 75. 


28. In re Peirce’s Estate, 
835, 68 Wash. 437. 


{a] Thus, under Remington & B. 
Code § 1322, which provides that a 
will in writing shall not be revoked 
except by subsequent will in writing 
or by burning, ete., the word “will” is 
used in the sense of a writing execut- 
ed with the solemnity of a will, and 
where a testator in a writing, execut- 
ed with all the formalities required 
by § 1320, but which makes no dis- 
position of property, declares a rev- 
ocation of a former will, the writing 
operates as a _ revocation. In re 
Peirce’s Estate, 115 P. 835, 63 Wash. 
437. 

Validity of will not disposing of any 
property in general see supra § 230. 

29. Matter of Thompson, 11 Paige 
(N.Y.) 453; In re Ely’s Estate, 146 
P. 89, 74 Or. 561, 567 [quot Cyc]; 

30. Smith v. McChesney, 15 N.J. 
Eq. 359. 

31. Ky.—Spradlin v. Adams, 207 S. 
Wes ili 182) Key ti6% 

N.J.—Smith v. McChesney, 15 N.J. 
Eq. 359. ‘ 

N.Y.—Matter of Purdy’s Will, 20 N. 
Y.S. 307, Pow.Surr. 194; Van Wert v. 
Benedict, 1 Bradf.Surr. 114. 


Or,.—In re Ely’s Estate, 146 P. 89, 


PLUGS des 


74 Or. 561, 567 [quot Cyc]. 
Eng.—Matter of Moore, [1892] P. 
378; Dempsey v. Lawson, 2 P.D. 98; 


Denny v. Barton, 2 Phillim. 575, 161 
Reprint 1236. 


[a] Whether subsequent will re. 
voked, or was codicil to, an earlier 
one depends on the wording of the 
documents, and the circumstances 
viewed in the light of rules of con- 
struction. In re Dergie’s Estate, 15 
P.(2d) 849, 216 Cal. 667. 


Conditional or dependent relative 
revocation see supra § 483. 


re 


woo 


[§§ 492-494. 


affeets the same property as an earlier will*® or dis- 
poses of the entire estate, leaving nothing upon 
which the former will can operate, is, in effect, a rev- 
ocation thereof,?®> even in the absence of express 
words of revoeation,®? and this is true although the 
entire disposition of the estate is effected by the re- 
siduary clause and not by definite legacies or de- 
vises*S and even though there is no contradiction 
in the terms of the two instruments,®® or although 
the wills are inconsistent only in part,*® as it would 
be idle to continue the will in foree for those parts 
which are fully earried into effect by the new will.*t 


[§ 494] (d) Inconsistent Disposition of Proper- 
A will may be impliedly revoked by the exe- 
eution of a later will containing inconsistent or re- 


82. Jones v. Jones, 17 N.C. 387. 
33. Jones v. Jones, supra. 


34. Inconsistent disposition of 
property see infra § 494. 


35. In re Rice’s Estate, 182 N.W. 
170, 191 Iowa 206. 


36. Cal.—In re Marx’s Estate, 164 
P. 640, 174 Cal. 762, L.R.A.1917F 234; 
In re Rose’s Hstate, 273 P. 92, 95 
Cal.App. 580. 


Iowa.—Schillinger v. Bawek, 112 N. 
W. 210, 185 Iowa 131, 13 Prob.Rep. 
Ann. 108. 


a.—Succession of Pizzati, 75 So. 


L 
498, 141 La. 645, 

Mo.—Wickliffe v. Wickliffe, 226 S. 
W. 1035, 206 Mo.App. 42. 

N.Y.—Simmons vy. Simmons, 26 
Barb. 68 [rev without op 24 How.Pr. 
611]; In re Wallace’s Will. 265 N.Y.S. 
898, 148 Misc. 867; In re Tinker’s Hs- 
tate, 216 N.Y.S, 431, 127 Misc. 286; In 
re McMullen’s Will, 159 N.Y.S. 98, 95 
Mise. 404. 


Pa.—In re McClure’s Estate, 165 A. 
24, 809 Pa. 870. 


Eng.—Cadell v. Wilcocks, [1898] P. 
21; Henfrey v. Henfrey, 2 Curt.Eccl. 
468, 163 Reprint 477, 4 Moore P. C. 29, 
13 Reprint 211; Moorhouse vy. Lord, 
10 H.L.Cas. 272, 11 Reprint 1030; 
Matter of Turnour, 60 J.P. 344; Hem- 
ming v. Gurrey, 2 Sim.&St. 311, 1 
Eng.Ch. 311, 57 Reprint 865. 


[a] Reason for rule.—‘“If the later 
provisions were carried out it would 
consume the entire esitate, and the 


prior will could have no effect.” In . 


re Marx’s Estate, 164 P. 640, 641, 174 
Cal. 762, L.R.A.1917F 234. 


37. In re Wallace’s Will, 265 N.Y. 
S. 898, 148 Misc. 867. 


38. In re Fisher, 4 Wis. 254, 65 
Am.D. 309. 


39. Schillinger v. Bawek, 112 N.W. 
210, 485 Iowa 131, 18 Prob.Rep.Ann. 
108. But see O’Leary v. Douglass, L. 
R. 1 Ir. 45 (nelding that if two wills, 
although disposing of all the testa- 
tor’s property, are not inconsistent 
both may stand). 


40. In re Fisher, 4 Wis. 254, 65 
Am.D, 309. See Simmons v. Simmons, 
26 Barb. (N.Y.) 68 [rev without op 
24 How.Pr. 611]. 

41. Simmons v. Simmons, supra. 


42. Construction of conflicting tes- 
tamentary instruments see infra § 
1162 in 69 C.J. 


Later will affecting same property 
Sa rae of entire estate see supra 
y . 


For later cases, developments and changes in the law see Annotations, same title and section number, 


amt 


a ee 


§ 494] 


pugnant provisions;*? although such later will con- 
tains no express clause of revocation,** the question 
of revocation depending upon intention.*® 
that of the later date will operate 
to revoke the former so far as the provisions of the 


tially conflicting, 


43. Cal—In re Bassett’s Estate, 
zos_. 666, 196 Cal. 576;' In re Dan- 
ford’s Estate, 238 P. 76, 196 Cal. 339; 
In re Iburg’s Estate, 238 P. 74, 196 
Cal. 333; In re Marx’s Estate, 164 P. 
640, 174: Cal.-%762; L.R.ALILTE 234; In 
Bere Estate, 273 P. 92, 95 Cal.App. 


Colo.—Whitney v. 
P. 84, 86 Colo. 407. 


Conn.—Russell v. Hartley, 
320, 83 Conn. 654. 


Idaho.—Snyder v. Raymond, 285 P. 
478, 48 Idaho 810. 


Ill.—Lasier v. Wright, 136 N.E. 545, 
304 Ill. 130, 28 A.L.R. 674 [overr Lim- 
bach vy. Limbach, 124 N.E. 859, 290 
Ill. 94, and dictum in Stetson v. Stet- 
son, 66 N.E. 262, 200 Ill. 601, 61 L.R.A. 
258]. 

Ind.—Kern v. Kern, 55 N.E. 1004, 


154 Ind. 29, 5 Prob,Rep.Ann. 337; 
Burns y. Travis, 18 N.B. 45, 117 Ind. 
44, 


Hanington, 85 


78 A. 


Iowa.—Blackett v. Ziegler, 1383 N.W. 
901, 153 Iowa 344,°37 L.R.A.N.S. 291, 
ee 1913H 115. 


y.—Deppen’s Trustee v. Deppen, 
un <w. 352, 132 Ky. 755. 


La.—Succession of Beird, 82 So. 881, 
145 La. 756, 6 A.L.R. 1452; Succession 
of Pizzati, 75 So. 498, 141 La. 645. 


Md.—Gardner v. McNeal, 82 A. 
. 988, 117 Md. 27, 40 L.R.A.N.S. 553, 
Ann.Cas.1914A 119. 


Mich.—In re Reycraft’s Estate, 244 
N.W. 221, 260 Mich. 40. 


Miss.—Wheat v. Lacals, 104 So. 73, 
139 Miss. 300; Moore v. Parks, 84 So. 
230, 122 Miss. 301. 


Mo.—Neibling v. Methodist Or- 
phans’ Home Ass’n, 286 S.W. 58, 61, 
315 Mo. 578, 51 A.L.R. 639 [cit Cyc]. 


N.H.—Loveran v. Eaton, 113 A. 206, 
80 N.H. 62. 


N.Y.—Den ex dem. Snowhill v. 
Snowhill, 23 N.J.Law 447; In re 
Schwieller’s Hstate, 122 A. 2438, 95 


N.J.Eq. 203; Smith v. McChesney, 15 
N.J.Eq. 359. 


N.Y.—In re Sheldon, 144 N.Y.S. 
94, 98, 158 App.Div. 843 [cit Cyc]; 
In re Wallace’s Will, 265 N.Y.S. 898, 
148 Misc. 867; In re Kiltz’s will, 911 
N.Y.S. 450, 125 Misc. 475; In re Gil- 
man’s Hstate, 121 N.Y.S. 909, 65 Misc. 
409; Rochester Sav. Bank v. Bailey, 
69 N.Y.S. 168, 34 Misc. 247 [aff 75 N.Y 
S. 1131, 70 App.Div. 622]; Barlow v. 
Coffin, 24 How.Pr. 54. 


N.C.—In re Westfeldt’s Will, 
S.B. 531, 188 N.C. 702. 


Ohio.—Paully v. Crooks, 179 N.H. 
364, 41 Ohio App. 1. 


Or.—In re Burke’s Estate, 134 P. 
11, 66 Or. 252. 


Pa.—In re McClure’s Estate, 165 A. 
24, 309 Pa. 370; In re Ford’s Estate, 
151 A. 789, 301 Pa. 183; In re Gensi- 
more’s Estate, 92 A. 134, 246 Pa. 216; 
Price v. Maxwell, 28 Pa. "28; Burden’s 
Estate, 11 Phila. 130. 

Va.—Adams v. Cowan, 168 S.E. 750; 
Smith’s Ex’r v. Houseman, 20 S.H 
830, 90 Va. 816. 

W.Va.—Kearns v. 
729, 106 W.Va. 663. 


~ Wis.—Juneau v. Dethgens, 228 N. 
W. 496, 200 Wis. 360; In re Laege’s 


125 


Roush, 146 S.HE. 
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If par- 


Estate, 192 N.W. 373, 180 Wis. 32. 


Eng.—Brown v. Brown, 8 E.&B. 876, 
92, B.C.L. 876, 120 Reprint 327. 


N.B.—MeNeil’s Est., 45 N.B. 579. 


[a] Thus a subsequent will, prop- 
erly executed as required by statute, 
and which disposes of all the property 
of the testator in a manner ‘different 
from ‘the disposition in an earlier 
will, revokes the earlier inconsistent 
will, without an express statement to 
that effect, notwithstanding the pro- 
vision of Wills Act § 17, that no will 
shall be revoked otherwise ‘than by its 
destruction or by some other will, tes- 
tament, or codicil in writing declaring 
the same and signed by the testator in 
the presence of two or more witnesses. 
Lasier v. Wright, 136 N.E. 545, 304 
Ill. 130, 28 A‘L.R. 674 [overr Limbach 
v. Limbach, 124 N.E. 859, 290 Ill. 94, 
and dictum in Stetson v. Stetson, 66 
N.E. 262, 200 Ill. 601, 61 L.R.A. 258]. 


[b] “here cannot be two conflict- 
ing wills for the same estate, unless 
the latter is a revocation of the 
former.” Snyder v. Raymond, 285 P. 
478, 48 Idaho 810, 819. 


44. Md.—Gardner v. McNeal, 82 A. 
988, 117 Md. 27, 40 L.R.A.N.S. 553, 
Ann.Cas.1914A 119. 


Miss.—Wheat vy. Lacals, 104 So. 78, 
139 Miss. 300. 


Mo.—Neibling v. Methodist Or- 
phans’ Home Ass’n, nee S. W. 58, 315 
Mo. 578, 51 A.LR. 63 


N.Y.—In re ie “144 N.Y.S. 94, 
158 App.Div. 843, 11 Mills Surr. 481. 


Pa.—In re Ford’s Estate, 151 A. 789, 
301 Pa. 183. 


Wis.—In re Laege’s Estate, 192 N. 
W. 373, 180 Wis. 32 


od. 
45. Conn.—Russell v. Hartley, 78 
A. 320, 83 Conn. 654. 


La.—Succession of Pizzati, 
498, 141 La. 645. 


Va.—Adams v. Cowan, 168 S.E. 750. 


one: .—In re Robinson, [1930] 2 Ch. 
2 


N.B.—McNeil’s HEst., 45 N.B. 479. 


Necessity of intention to revoke 
generally see supra § 481 


46. Cal.—In re Marx’s Estate, 164 
P. 640, 174 Cal. 762, L.R.A.1917F 234. 


Colo.—Whitney v. Hanington, 85 P. 
84, 36 Colo. 407. 


La.—Succession of Lefort, 71 So. 
215, 1389 La. 51, Ann.Cas.1917E 769. 


Mo.—Neibling v. Methodist Or- 
phans’ Home Ass’n, 286 S.W. 58, 61, 
315 Mo. 578, 51 A.L.R. 639 [cit Cyc]. 


Neb.—Williams v. Miles, 94 N.W. 
705, 96 N.W. 151, 68 Neb. 463, 110 Am. 
S.R. 431, 62 L.R.A. 383, 4 Ann.Cas. 
306, 8 Prob.Rep.Ann. 621. 


N.Y.—Austin v. Oakes, 23 N.E. 193, 
117 N.Y. 577; Newcomb v. Webster, 
SAMENGEIS ily LomIN. Wie uO ment Luar ava 
Otis, 15 Hun 410; Burhans v. Has- 
well, 43 Barb. 424; In re McGrath’s 
BDstate, 231 N.¥.S. 359, 133 Misc. 30; 
Matter of Pilsbury’s Will, 99 N.Y.S. 
62, 60) Mise..367 Watt 99, NvY.S. 62, 113 
App.Div. 893, aff 79 N.E. 114, 186 N.Y. 
545]; Barlow v. Coffin, 24 How.Pr. 
54; Brant v. Willson, 8 Cow. 56; Nel- 
son v. McGiffert, 3 Barb. Ch. 158, 49 
Aan. Dad 70: 


N.C.—In re Westfeldt’s Will, 


75 So. 


125 
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two are conflicting or incompatible,*® and in such 
case, in accordance with the rule hereinafter stat- 
ed,*” both wills are entitled to probate.*8 
however, two wills containing inconsistent disposi- 
tions bear the same date, and there is no extrinsic 


Where, 


S.E. 531, 188 N.C. 702. 


Ohio.—Paully v. Crooks, 179 N.E. 
364, 41 Ohio App. 1. 


Pa.—Arndt y. Arndt, 
256. 


S.C.—Richardson vy. Richardson, 13 
S.C.Eq. 184. 


Tex.—Adams vy. Maris, (Gommn. 
App.) 213 S.W. 622 [mod (Civ.App.) 
166 S.W. 475]; Harmon vy. Ketchum, 
(Civ.App.) 299 S.W. 682. 


Va.—Gordon vy. Whitlock, 24 S.E. 
342, 92 Va. 723. 


Eng.—Lemage v. Goodban, L.R. 1 
P.&D. 57; Cadell v. Wilcocks, [1898] 
P, 21; Stoddard v. Grant, 1 Macq. 238. 


[a] Thus a letter executed as a 
holographic will, disposing of certain 
personal effects, revoked a former 
will pro tanto, but otherwise did not 
affect it. Harmon y. Ketchum, (Tex. 
Civ.App.) 299 S.W. 682. 


[b] Form of subsequent will is of 
little consequence in determining 
whether it was intended to effect a 
partial or total revocation of the orig- 
inal will by implication. It is the dis- 
position of property that is material. 
Lemage v. Goodban, L.R. 1 P.&D. 57. 


[c] Where some of the property 
covered in first will is not provided 
for in second, (1) both wills may be 
probated and there is a revocation 
only pro tanto. Matter of Hodgkinson, 
[1893] P. 339; Matter of Petchell, L. 
R. 3 P.&D. 153; Lemage v. Goodban, 
L.R. 1 P.&D. 57; Freeman v. Free- 
man, Kay 479, 69 Reprint 203 [aff 
5 De G.M.&G. 704, 54 Eng.Ch. 553, 43 
Reprint 1044]; Matter of Hartley, 50 
L.J.P.D.&Adm. 1; Geaves vy. Price, 
38 Swab.&Tr. 71, 164 Reprint 1199.. (2) 
Where, however, the later will shows 
a different intention, the fact that all 
the particulars of the first will are 
not covered in the later will does not 
prevent a complete revocation from 
taking place. Dempsey vy. Lawson, 2 
P.D. 98; Plenty v. West, 16 Beav. 
173, 51 Reprint 743, 1 Rob.Hccl. 264, 
163 Reprint 1033. 


47. See infra § 614. 


48... Md.—Johns Hopkins Universi- 
ty v. Pinckney, 55 Md. 365. 


Mo.—Neibling v. Methodist Or- 
phans’ Home Ass’n, 286 S.W. 58, 61, 
315 Mo. 578, 51 A.L.R. 689 [quot Cyc]. 


N.H.—Marston v. Marston, 17 N.H. 
503, 43 Am.D. 611. 


N.J.—Den ex dem. Snowhill v. 
Snowhill, 23 N.J.Law 447. 


N.Y.—Matter of Pilsbury’s Will, 99 
N.Y.S. 62, 118 App.Div. 893 [aff 79 N. 
BE. 1114, 186 N.Y. 545]; Robinson v. 
Smith, 13 Abb.Pr. 359; Brant ex dem. 
Willson v. Willson, 8 Cow. 56; Nelson 
Ne Beamer is 3 Barb.Ch. 158, 49 Am. 


N.C.—Fleming v. Fleming, 63 N.C. 
209; Jones v. Jones, 17 N.C. 387. 
Pa.—Price v. Maxwell, 28 Pa. 
Arndt v. Arndt, 1 Serg.&R. 256. 
Tex.—Harmon v. Ketchum, 
App.) 299 S.W. 682. 
Vt.—Holley v. Larrabee, 28 Vt. 274. 
Eng.—Hellier v. Hellier, 9 P.D. 237; 
Lemage v. Goodban, L.R. 1 P.&D. 57; 
Richards v. Queen’s Proctor, 18 Jur. 
540; Stoddart v. Grant, 1 Macq. 238. 


1 Serg.&R. 


23; 
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806 [68 C.J.] 


evidenee to show which was executed last, neither 
will be admitted to probate.*® 
eourts will strive to reconeile the dispositions of 
property in the two wills, and they will sustain both 
unless there is sueh a plain ineonsistency as makes 
it impossible for the wills to stand together.°° 


[§ 495] (e) Will Defective as to Form or Execu- 
An instrument intended to be a will, but fail- 
ing of its effect as such on account of some imper- 
fection in its strueture or for want of due execution, 


instrument 


tion. 


49. Phipps v. Anglesey, 7 Bro.P.C. 
4438, 3 Reprint 289. 


50. Ala.—Grimball v. Patton, 70 
Ala. 626. 


Cal.—In re Iburg’s Estate, 238 P. 
74, 196 Cal. 3383. 

Colo.—Whitney v. Hanington, 85 P, 
$4, 386 Colo, 407. 

La—New Orleans v. Fisk, 2 La. 
Ann. 78; Lyon vy. Fisk, 1 La,Ann. 444; 
Saree vy. Dunoyer’s Ex’r, 11 La, 220. 

Ma.—Buchanoon v. Lloyd, 1 A. 845, 
6 A, 171, 64 Ma. 306; Johns Hopkins 
University v. Pinckney, 55 Md. 365; 
Boyle v. Parker, 3 Md.Ch. 42. 

Mass.—Quincy v. Rogers, 9 Cush, 
291; Lamb v. Lamb, 11 Pick. 371. 

Miss.—Vaughan v. Bunch, 53 Miss. 
618. 


Mo.—Neibling v. Or- 


Methodist 


phans’ Home Ass’‘n, 286 S.W. 58, 61, 
$15 Mo. 578, 61 ALR. 689 [quot 
Cyc]. 


Neb.— Williams v. Miles, 94 N.W. 
96 N.W. 151, 68 Neb. 463, 110 Am. 
481, 62 L.R.A. 888, 4 Ann.Cas. 
6, 8 Prob.Rep.Ann. 621. 

N.J—Den v. Vancleve, 5 N.J.law 
680; Smith v. McChesney, 15 

. 359. 

T.¥.—Crozier v. Bray, 24 N.B. 712, 
120 N.Y. 866; Hard v. Ashley, 23 N. 
BH. 177, 117 N.¥. 606; Austin v. Oakes, 
23 NB. 198, 117 N.Y. 577; Newcomb 
v. Webster, 21 N.E. 77, 1138 N.Y. 191; 
Crossman vy. Crossman, 95 N.Y. 145 
[aff 30 Hun 385, 5 N.Y.Civ.Proc. 204); 
Matter of Pitsbury’s Will, 99° N.Y.S. 
62, 50 Misc. 367 [aff 99 N.Y.S. 62, 
118 App.Div. 898, aff 79 N.E. 1114, 186 
N.Y. 545]; Barlow v. Coffin, 24 How. 
Pr. 54; Brant v. Wilson, 8 Cow. 56; 
Nelson v. McGiffert, 3 Barb.Ch. 158, 
49 Am.D. 170. 

N.C.—Westfeldt v. 
S\b. 168, 191 N.C. 802; In re West- 
feldt’s Will. 125 S.B. 531, 188 N.C. 
702; In re Wolfe’s Will, 117 S.B. 804, 
185 N.C. 563; In re Venable’s Will, 37 
S.B. 465, 127 N.C. 344, 6 Prob.Rep.Ann. 
322; Hallyburton v. Carson, 86 N.C. 
290; Dalton v. Houston, 58 N.C, 401. 


Pa.—Reichard’s Appeal, 9 A. 311, 
116 Pa. 232; Price v. Maxwell, 28 Pa. 
28: Boudinot v. Bradford, 2 Yeates 
170, 2 Dall. 266, 1 L.Ed. 375. 

Tenn.—Rodgers v. Rodgers, 6 
Heisk. 489; Brown v. Cannon, 3 Head 
354. 


oo 
o- 


Reynolds, 1383 


v. Maris, (Commn. 
[mod (Civ.App.) 


Tex.—Adams 
App.) 213 S.W. 622 
166 S.W. 475]. 

Vt.—Holley v. Larrabee, 28 Vt. 274. 


Va.—Gordon v. Whitlock, 24 S.E. 
842, 92 Va. 723; Dawson v. Dawson’s 


Ex'r, 10 Leigh (37 Va.) 602. 


Eng.—Hellier v. Hellier, 9 P.D. 237; 
Cottrell v. Cottrell, L.R. 2 P.&D. 397; 
Matter of Howard, L.R. 1 P.&D. 636; 
Lemage v. Goodban, L.R. 1 P.&D. 57; 
Henfrey v. Henfrey, 2 Curt.Eccl. 468, 


WILLS 


The 


168 Reprint 477, 4 Moore.P.C. 29, 13 
Reprint 211; Freeman v. Freeman, 5 
De G.M.&G. 704, 54 Eng.Ch. 5538, 43 
Reprint 1044 [aff Kay 479, 
print 203]; Robertson v. Powell, 
&C. 762, 159 Reprint 315; Leslie v. 
Leslie, Ir.R. 6 Eq. 3382; Birks v. Birks, 
4 Swab.&Tr. 28, 164 Reprint 1423. 


51. Cal.—In re Heuler’s Estate, 
AST te LOSS 207 wCaln esol ein sre 
Thompson's Hstate, 198 P. 795, 185 
Cal. 7638. : 


D.C.—Notes v. Doyle, 32 App.D.C. 
413. 


Tll.— Moore v. Rowlett, 109 N.E. 682, 
6838, 269 Ill. 88, L:R.A.1916C 89, Ann. 
Cas.1916E 718 [quot Cyc]. 

Ky.—Youse v. Forman, 5 Bush 337. 

La.—Hollingshead v. Sturgis, 21 La. 
Ann. 450. 

Me.—Lord’s Will, 
Me. 51. 

Md.—Deakins vy. Hollis, 7 Gill & J. 
311; Semmes vy. Semmes, 7 Harr.&J. 
388, 

Mass.—Stickney v. Hammond, 138 


75 A. 286, 106 


Mass. 116; Laughton vy. Atkins, 1 
Pick. 535; Reid v. Borland, 14 Mass. 
208. 


Mich.—Dudley v. Gates, 83 N.W. 97, 
86 N.W. 959, 124 Mich. 440. 


Miss.—Wilbourn v. Shell, 59 Miss. 
205, 42 Am.R. 363; Hairston v. Hair- 
ston, 80 Miss. 276. 


eat ae v. Meeker, 28 N.J.Law 
4, 


N.Y.—In re McConihe’s 
N.Y.S. 780, 128 Mise. 318; Jackson v. 
Holloway, 7 Johns. 394; Nelson v. 
Public Administrator, 2 Bradf.Surr. 
210. 


N.C.—Bethell v. Moore, 19 N.C. 311. 


Okl.—Chesnut v. Capey, 146 P. 589, 
45 Okl. 754; Leard v. Askew, 114 P. 
251, 28 Okl. 300, Ann.Cas.1912D 234. 


Pa.—Price v. Maxwell, 28 Pa. 23; 
Melville’s Estate, 22 Pa.Dist. 1029; 
In re McClure’s Hstate, 16 Pa.Dist.& 
Co, Lis. 

But see In re McClure’s Estate, 165 
A. 24, 309 Pa. 370 (an unattested will 
disposing of all of testatrix’ proper- 
ty, although ineffective as to a char- 
itable residuary bequest, which con- 
stituted the chief disposition, revok- 
ed a former will and the void gift to 
orery went to the heirs or next of 
<in). 


Philippine.—Samson vy. Naval, 41 
Philippine 888, 845 [quot Cyc]. 


R.I.—Reese v. Newport Prob. Ct., 9 
R.I. 434. 


S.C.—Means v. Moore, 14 S.C.L. 
282; Brown v. Shand, 12 S.C.L. 409; 
Pringle v. M’Pherson’s Ex’rs, 4 S.C.L. 
BiG oS) AD.) “TLS. 


Tenn.—McClure vy. McClure, 6 S.W. 
44, 86 Tenn. 173; Stover vy. Kendall, 
Le Coldwa bbit. 


Va.—Pilcher y. Pilcher, 84 S.B. 667, 


Hstate, 205 
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cannot be set up for the purpose of revoking a 
former will,°t and this is so although it contains a 
clause of revoeation,®? or purports to dispose of all 
the property of the testator in a manner inconsist- 
ent with the disposition in the former will,°* or al- 
though the earlier will has been destroyed in the be- 
hef that it was no longer valid.54 


Attestation by incompetent witness. 
is invalid because of the incompetency of the attest- 
ing witnesses will not revoke a former will.®* 


A will which 


117 Va. 356, L.R.A.1915D 902; Barks- 
eae v. Barksdale, 12 Leigh (39 Va.) 
oO . 

Eng.—Dancer v. Crabb, L.R. 3 P.& 
D. 98; Thynne vy. Stanhope, 1 Add. 
Eccl. 52, 162 Reprint 19; Winsor vy. 
Pratt,2 B&B. 650, 6 B.C bs 314 229 
Reprint 1117; Ex p. Ilchester, 7 Ves. 
Jr. 348, 32 Reprint 142; Limbery v. 
Mason, Comyns 451, 92 Reprint 1155. 
But see In re Robinson, [1923] 2 Ch. 
332 (holding that revocation was a 
question of intention and in arriving 
at the answer it is immaterial wheth- 
er the later testament fails to be op- 
erative through some inherent in- 
firmity or by reason of the incapacity 
a the intended legatee to take under 
Le) 

[a] Drafting will with intention to 
execute it is insufficient as a revo- 
cation. Matter of WVoorhis’ Will, 7 
N.Y.S. 596, 4 Silv.Sup. 504, 54 Hun 637 
[aff 26 N.B:-935, 125 NiY. 765, 4° Siive 
ite al Brown vy. Shand, 12 S.C.L. 


[b] “Memorandum of the last 
will’ may be a sufficient revocation 
when duly attested. Arndt v. Arndt, 
1 Sere. &R. (Pas) 256: 


[c] In Colorado, in wiew of Rev. 
St. (1908) § 7071, which does not re- 
quire the signing by a testator in the 
presence of the witnesses of a will 
containing no revoking clause, and 
by which only property is devised or 
bequeathed, under § 7072, providing 
for revocation “by some other will or 
codicil in writing, declaring the same, 
signed by the testator in the presence 
of two or more witnesses, and by 
them attested in his presence,” a will, 
expressly declaring a revocation of 
“all prior wills made by me,” and dis- 
posing of testatrix’s property, was 
invalid, where there was no proof of 
nonexistence of a former will, and 
testatrix did not sign the revoking 
will in the presence of two or more 
witnesses, although she orally declar- 
ed to such witnesses that it was her 
last will and testament before they 
attested it in her presence, the word 
“will” in § 7072 being used in the 
sense of a testamentary instrument 
which disposes of testator’s property 
to take effect at his death, so that no 
distinction can be made between “re- 
voking” and “disposing” wills. Twil- 
ley v. Durkee, 211 P. 668, 72 Colo. 444, 


52. Reese v. Newport Probate 
Court, 9 Rv 4384, 
53. Reese v. Newport Probate 


Court, supra. 


54. Wilbourn vy. Shell, 59 Miss. 265, 
42 Am.R. 363. 


55. Moore v. Rowlett, 109 N.E. 682, 
269 Ill. 88, L.R.A.1916C 89, Ann.Cas, 
1916E 718; Pfaffenberger v. Pfaffen- 
berger, 127 N.E. 766, 189 Ind. 507. 


[a]. Reason for rule.—“The reason 
for this is that the instrument is 
executed as a whole and is not to be 
operative until the death of the tes- 
tator, and the revocation clause, like 
every other declaration of the testa- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 495-498] 


Will effectual to pass personalty. The fact, how- 
ever, that a subsequent will is not attested as is re- 
quired by statute for the disposition of realty does 
not prevent it from being operative as to personal- 
ty.5° 


[§ 496] (f) Will Void for Fraud or Undue In- 
fluence.°7 Where a will is adjudged void on the 
ground of fraud®§ or undue influence®® it can have no 
effect as a revocation of a prior will. 


[§ 497] (g) Will Inoperative on Other 
Grounds.°° A second will, inconsistent with the 
first, perfect in its form and execution, but incapable 
of operating as a will on account of some circum- 
stance dehors the instrument may nevertheless be 
set up as a revocation of the first.°1 So, also, an ex- 
press revocatory clause will operate as such notwith- 
standing certain devises or legacies in the subse- 
quent will fail to take effect on account of the inea- 
pacity of the devisee or legatee to take,®? or on ac- 
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count of the illegality®? or indefiniteness** of the be- 
quests, or the failure of the contingency upon which 
the will was based.*® <A fortiori where a will is 
rendered inoperative as a will by the fraud of a per- 
son interested in its destruction, it will nevertheless 
operate as a revocation.®® An invalid inconsistent 
disposition of property in a subsequent will will not 
revoke a valid disposition in an earlier will not ex- 
pressly revoked.®? 


[§ 498] (h) Necessity of Probate®’—aa. In Gen- 
eral. In some jurisdictions it is held that a prior will 
is revoked by the execution of a subsequent will 
containing an express revocation clause, whether or 
not the subsequent instrument is probated.®® In 
other jurisdictions the rule that a will is of no legal 
effect until it is admitted to probate’® includes sub- 
sequent wills either expressly or impliedly revoking 
earlier wills,7* and a subsequent will containing a 
clause revoking an earlier will must be admitted to 
probate before the clause of revocation can have any 


tor’s will and intent therein, is ambu- 
latory, and must stand or fall with 
the other provisions of the instru- 
ment.” Moore v. Rowlett, 109 N.E. 
G82, 269) all 88, 93,5 LR ACLS L6C 397 
Ann.Cas.1916E 718. 


[b] For example a subsequent will 
intended as a revocation of an earlier 
will is void as to an interested heir 
who is also an attesting witness, and 
if there is no person interested in, 
or benefited by, the revocatory will 
other than such heir, the will is void. 


Pfaffenberger v. Pfaffenberger, 127 
N.E. 766, 189 Ind. 507. 
[ce] Incompetency not shown.— 


(1) A daughter and son of a devisee 
are competent witnesses to the will, 
although, following the description 
of the land, there is an habendum 
running to the devisee “or” her heirs, 
executors, administrators and as- 
signs, where it is apparent from a 
reading of the will and from the fact 
that it was written by the daughter 
with the aid of a general encyclopedia 
of information, that the word “or” 
was improperly used and that a devise 
by substitution to the heirs of the 
devisee was not intended. Speer v. 
Jcsenhans, 113 N.E. 622, 274 Ill. 237. 
(2) If the revocatory will does not 
purport to make any new disposition 
of the testator’s property, it is not 
invalidated because one of the sub- 
scribing witnesses thereto was an heir 
who had been disinherited by the 


first will. In re Charles’ Estate, 225 
eae 869, 118 Neb. 6384, 64 A.L.R. 
1299. 


Competency of witnesses to wills 
generally see supra § 318. 


56. Brown v. Avery, 58 So. 34, 63 
Fla. 355, 376, Ann.Cas.1914A 90; 
Glasscock v. Smither, 1 Call (5 Va.) 
479; Limbery v. Mason, Comyns 451, 
92 Reprint 1155; In re Parker, 20 
Grant Ch. (Ont.) 389. 


[a] Thus an instrument stating 
that it is made as a last will and tes- 
tament, expressing a purpose to 
change a previous will, and making 
specific disposition without ambiguity 
or imperfection, is valid as to per- 
sonalty, although ineffectual as to 
real estate because not attested by 
witnesses. Brown v. Avery, 58 So. 
34, 63 Fla. 355, 376, Ann.Cas.1914A 90. 


57. Fraud or undue influence as 
affecting validity of will generally see 
supra § 448. 


58. In re Barry’s Wills, 9 N.J.L.J. 
185. 


59. Me.—Appeal of O’Brion, 115 


A. 169, 120 Me. 434. 


sea neem apa vy. Atkins, 1 Pick. 
535. 


Mich.—Lyon y. Dada, 86 N.W. 946, 
127 Mich. 395. 


Pa.—Rudy v. Ulrich, 69 Pa. 177, 8 
Am.R. 238. 


Can.—Mayrand v. Dussault, 38 Can. 
S.C. 460. 


Dependent relative revocation see 
infra § 483. 


60. Effect of mistake of law or fact 
on which revocation is based see in- 
fra §§ Pie 526. 


61. nd.—Burns vy. Travis, 18 N.E. 
45, 117 tind. 44 


Ma=Colnin v. Warford, 20 Md. 357. 
Rete een v. Atkins, 1 Pick. 


Minn.—In re Scott’s Will, 93 N.W. 
109, 88 Minn. 386, 8 Prob.Rep.Ann. 399. 


Miss.—Vining v. Hall, 40 Miss. 83; 
Hairston v. Hairston, 30 Miss. 276. 


N.J.—Smith v. McChesney, 15 N.J. 
Eq. 359. 

Pa.—Teacle’s Estate, 25 A. 1135, 153 
Pan 209" Brice: ve Maxwell, 28 Pa. oe 
Jones v. Murphy, 8 Watts & S. 275; 
In re McClure’s Estate, 16 Pa. Dist. 
& Co. 178. 


W.Va.—Kearns v. Roush, 146 S.E. 
729, 106 W.Va. 663; Carpenter v. Mil- 
ler’s Ex’rs, 3 W.Va. 174, 100 Am.D. 
744. 


Eng.—Baker v. Story, 31 L.T.Rep. 
N.S. 631;—Ex p. Ilchester, 7 Ves.Jr. 
348, 32 Reprint 142; Roper v. Consta- 
ble, 8 Vin.Abr. 141. 


Ont.—Freel v. Robinson, 18 Ont.L. 
651, 138 Ont.W.R. 1164. 


62. Cal.—In re Rose’s Estate, 273 
P. 92, 94, 95 Cal.App. 580 [quot Cyc]. 


Ga.—Barksdale v. Hopkins, 23 Ga. 
332. 


Md.—Colvin v. Warford, 20 Md. 357. 

Mass.—Laughton v. Atkins, 1 Pick. 
5b. 

Miss.—Vining v. Hall, 40 Miss. 83; 


Read v. Manning, 30 Miss. 308; Hair- 
ston v. Hairston, 30 Miss. 276. 


ig SiR v. Weatherly, 58 N.C. 


Pa.—In re Shetter’s Estate, 154 A. 
288, 303 Pa. 1938; Price v. Maxwell, 28 
Pa. 23, 39; In re McClure’s Estate, 16 


Pa.Dist.&Co. 178; 
Pa.Dist. 1029. 


Tex.—In re Brackenridge’s Estate, 
(Civ.App.) 245 S.W. 786 [rev on other 
grounds 267 S.W. 244, 270 S.W. 1001, 
114 Tex. 418]. 


Wash.—In re Peirce’s Estate, 115 
P. 835, 63 Wash. 437. 


W.Va.—Kearns vy. Roush, 146 S.E. 
729, 106 W.Va. 663. 


Eng.—Quinn v. Butler, L.R. 6 Eq. 
225; Matter of Gentry, L.R. 3 P.&D. 
80; Tupper v. Tupper, 1 Kay&J. 665, 
69 Reprint 627; Roper v. Radcliffe, 
10 Mod. 230, 88. Reprint 706. 


63. Vining v. Hall, 40 Miss. 838. 


64. Dudley v. Gates, 83 N.W. 97, 
86 N.W. 959, 124 Mich. 440, 5 Prob. 


Melville’s Est., 22 


Rep.Ann. 697; Dougherty v. Hol- 
scheider, 88 S.W. 1113, 40 Tex.Civ. 
App. 31. 


65. Dougherty v. Holscheider, 88 S. 
W. 11138, 40 Tex.Civ.App. 31. But see 
Matter of Hugo, 2 P.D. 73 (deceased 
made a will leaving all his property 
to his wife; subsequently he and his 
wife made a joint will to take effect 
only in case they should be called out 
of the world at one and the same time 
and by one and the same accident; 
this will revoked all former wills; 
deceased dying in the lifetime of his 
wife, it was held that the last will 
was dependent upon a contingency 
which did not happen and was there- 
fore inoperative, even for the pur- 
pose of revoking the previous will). 


66. Jones v. Murphy, 8 Watts & S. 
Caco. 


67. In re Marx’s Estate, 164 P. 640, 
174 Cal. 762, L.R.A.1917F 234; Venca- 
tanarayana Pillay v. Subammal, 32 
ARERR Aley 


68. Probate of wills generally see 
infra §§ 601, 602. 


69. Barksdale v. Hopkins, 23 Ga. 
332; Blackett v. Ziegler, 133 N.W. 901, 
153 lowa 344, 37 L.R.A.N.S. 291, Ann. 
Cas.19138B 115; Matter of Cunning- 
ham, 36 N.W. 269, 38 Minn. 169, 8 Am. 
S.R. 499; Ruckett  v. Brittain, Sh ES 
(2d) 876, 152 Okl. 184. 


[a] Reason for rule.—‘“It is the 
execution of the instrument in proper 
form which effectuates the revoca- 
tion.” Blackett v. Ziegler, 133 N.W. 
901, 1538 Iowa 344, 358, 87 L.R.A.N.S. 
291, Ann.Cas.1913E 115. 


70. See infra § 601. 


71. Crooker v. McArdle, 1638 
384, 3382 Dll. 2'7. 


N.E. 
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effect,*? 


of the former will.74 


[§ 499] bb. Loss or Destruction of Subsequent 
The loss, destruction, or revocation. of a 
subsequent will expressly revoking an earlier will 
has been held not to affect its revocatory character,*® 
provided there is shown the contents of the lost or 
destroyed will,*” or at least the fact that it contained 
In some jurisdictions the 
same rule has been applied where the later will con- 
tains no express revocation but is merely inconsist- 
ent with the earlier will,’® but there is also author- 


Will.?® 


a clause of revocation.’§ 


72. Crooker v. McArdle, supra; Se- 
wall v. Robbins, 29 N.BH. 650, 139 Mass. 
164; Stickney v. Hammond, 1388 Mass. 
116; Wallis v. Wallis, 114 Mass. 510; 
Laughton vy. Atkins, 1 Pick. (Mass.) 
535; Samson v. Naval, 41 Philippine 
838, 845 [quot Cyc]. 

73. Samson v. Naval, supra [quot 
Cyc]; In re Noyes’ Will, 17 A. 743, 
61 Vt. 14. 

74 See infra §§ 763-828. 

75. Revival of former will by loss, 
destruction, or revocation of subse- 
quent will see infra §§ 561-590. 

76. lIowa.—Blackett v. Ziegler, 133 
N.W. 901, 153 Iowa 344, 37 L.R.A.N.S. 
29d Ann. Casi Olsny di5. 

Md.—Colvin v. Warford, 20 Md. 357. 


Wee wan v. Wallis, 114 Mass. 
510. 


Mich.—Danley v. Jefferson, 114 N. 
W. 470, 150 Mich. 590, 121 Am.S.R. 640, 


13 Ann.Cas. 242; Cheever v. North, 
64 N.W. 455, 106 Mich. 390; Stevens 
v. Hope, 17 N.V/7. 698, 52 Mich. ‘65; 


Scott v. Fink, 7 N.W. 799, 45 Mich. 
241. 


Minn.—In re Cunningham, 36 N.W. 
269, 38 Minn. 169, 8 Am.S.R. 650. 


N.Y.—In re Barnes’ Wills, 75 N.Y.S. 
373, 70 App.Div. 873; In re Green- 
berg’s Will, 253 N.Y.S. 667, 141 Misc. 
874; In re Hedges’ Will, 242 N.Y.S. 
415, 1386 Misc. 230. 


Tex.—Brackenridge v. Roberts, 267 
Drees, ei OF SW LOOT. Wiss) Mex: 
418 [rey (Civ.App.) 245 S.W. 786]; 
Dougherty v. Holscheider, 88 S.W. 
1113, 40 Tex.Civ.App. 31. 


Wis.—In re Laege’s Hstate, 192 N. 
Ww. 373, 180 Wis. 32; In re Noon’s 
Vill eOON VY OO, LSS WVaAS-e20'9,.019'5 
Am.S.R. 944. 


77. %In re Cunnion’s Will, 
648, 201 N.Y. 123. 


78. In re Thompson’s Estate, 198 
P. 795, 185 Cal. 768; Wallis v. Wallis, 
114 Mass. 510. 


79. In re Greenberg’s Will, 253 N. 
Y.S. 667, 141 Misc. 874; In re Kiltz’s 
Will, 211 N.Y.S. 450, 125 Misc. 475; 
Dougherty v. Holscheider, 88 S.W. 
1113, 40 Tex.Civ.App. 31. 


g0. Blackett v. Ziegler, 133 N.W. 
901, 153 Iowa 344, 37 L.R.A.N.S. 291, 
Ann.Cas.1918E 115; Colvin v. War- 
ford, 20 Md. 357; Dingman y. Ding- 
man, deo NiWawil2, 109 ) Mich? 3siae 
Cheever v. North, 64 N.W. 455, 106 
Mich. 390; Scott v. Fink, 71 N.W. 799, 
45 Mich. 241. 


[a] Reason for rule.—‘“If not in 
existence at the time of testator’s 
death, and there being nothing to pro- 
bate except the original will, there 
is no inconsistency and no revocation 


94 N.E. 


and the same kind, quality, and method 
of proof is required for the establishment of the sub- 
sequent will’® as is required for the establishment 
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revocation.®* 


by implication.’ Blackett v. Ziegler, 
1383 (N.W. 901, 153 Iowa 344, 353, 37 
L.R.A.N.S. 291, Ann.Cas.1913H 115. 


81. Conn.—Whitehill v. Halbing, 
128 A. 454, 98 Conn.*21, 28 A.L.R. 895. 
And see Peck’s Appeal, 50 Conn. 562, 
47 Am.R. 685 [erit and exyil James 
v. Marvin, 3 Conn. 576] (where the 
rule is recognized). 


Fla.—-Schaefer v. Voyle, 102 So. 7, 
88 Fla. 170. 


Til.—Stetson v. Stetson, 66 N.B. 262, 
200 Ill. 601, 61 L.R,A. 258. 


N.J.—Ryder’s Will, 1 N.J.L.J. 117. 


Pa.—In re Shetter’s Estate, 154 A. 
288, 303 Pa. 193. 


82. Cross references: 
“Codicil’ see supra § 2. 


Construction of will and codicil as one 
instrument see infra § 1164 in 69 C.J. 


Revocation of intermediate will or 
codicil by subsequent codicil see in- 
fra $4575. 


83. U.S.—Boyd v. Boyd, 2 F. 138, 1 
McCrary 268. 


Ill.—Terhune v. Commercial Nat. 
Safe Deposit Co., 92 N.E. 532, 245 Ill. 
622. 


Ind.—Lee v. Lee, 
Ind.App. 645. 


Iowa.—Bennett v. Primer, 184 N.W. 
392, 191 Iowa 1233; In re Sternberg’s 
Estate, 62 N.W. 734, 94 Iowa 305. 


N.C.—Boyd v. Latham, 44 N.C. 365. 


Pa.—In re Sigel’s Hstate, 62 A. 175, 
218) Paw 4s a OMAnmES! Re aoion uunlenreeeAr 
N.S. 397 and note, 11 Prob.Rep.Ann. 
ALT, 62) AL 176, 218 Paw.19e) Uni re Mit= 
flin’s Hstate, 49 Pa.Super. 605; Cas- 
sidy’s Est., 17 Pa.Dist. 727; Manner’s 
state, 22 Pa:Co. 77. 


Tex.—Eubank vy. Moore, (Commn. 
App.) 15 S.W.(2d) 567 [rev (Civ.App.) 
DOT RISINV Ree Lone ille 


Will distinguished from codicil as 
to revocatory effect see supra § 491. 


84. Gelbke v. Gelbke, 6 So. 834, 88 
Ala. 427; In re Sternberg’s Hstate, 62 
N.W. 734, 94 Iowa 305; In re Bissell’s 
Bstate, 153 A. 692, 302 Pa. 27. 


Codicil as republication of will see 
infra §§ 576-590. 


85. Bennett v. Primer, 184 N.W. 
392, 191 Iowa 1238; In re Rice’s Hs- 
tate, 182 N.W. 170, 191 Iowa 206;. In 
re Southmayd’s Hstate, 207 N.Y.S. 
558, 124 Misc. 647 [aff 214 N.Y.S. 922, 
216 App.Div. 746]; Baker v. Hdge, 
93 S.E. 462, 174 N.C. 100; In re Dut- 
ton’s Hstate, 151 A. 697, 301 Pa. 94; 
In re Vernier’s Hstate, 127 A. 606, 282 
Pa, 194. ; 


86. 


91 N.E. 507, 45 


See infra § 1164 in 69 C.J. 


[§ 500] (6) By Codicil8?—(a) In General. 
codicil does not necessarily revoke any of the pro- 
visions of the will of which it becomes a part.*® 
republishes and reaffirms®* and adds to®® rather than 
revokes the will, and is to be construed with it as one 
entire instrument.*® 
not operate as a revocation of previous testamentary 
dispositions unless by some plain direction, or by 
force of the clear import of language in some incon- 
sistent or repugnant proyision.®7 Ambiguous, vague, 


ity to the contrary.®® In other jurisdictions the rev- 
ocatory effect of even an express revocation may be 
lost by the loss or destruction of the instrument of 


A 
It 


It follows that a codicil does 


87. Ala.—Gelbke v. Gelbke, 6 So. 
834, 88 Ala. 427; Hemphill v. Moody, 
62 Ala. 510. 


Cal.—In re Kelleher’s Estate, 259 P. 
437, 202) Cal. 124,54 Alis.R. 923 eee 
re. Cross’ Hstate, 127 P. 70, 163 Cal. 
778; In re Shirley’s Estate, 290 P. 
302, 107 Cal.App. 267. 


Ill.— Alford v. Bennett, 117 N.E. 89, 
PAS) BU SY Aa 


Iowa.—Bennett v. Primer, 184 N.W. 
392, 191 Iowa 1233; In re Rice’s Es- 
tate, 182 N.W. 170, 191 Iowa 206. 


Ky.—United States Fidelity & Guar- 
anty Co. v. Douglas’ Trustee, 120 S.W. 
328, 134 Ky. 374, 20 Ann.Cas. 993; 
Deppen’s Trustee v. Deppen; 117 S.W. 
352, 132 Ky. 755, 14 Prob.Rep.Ann. 
348; Bedford v. Bedford’s Adm’r, 35 
Suis 926) 99k y. 2.73) LS cyclen Ses 


Md.—Johns Hopkins University v.’ 
Pinckney, 55 Md. 365. 


Mass.—Bliss v. American Bible 
Soc., 2 Allen 334. 


Miss.—Bolton y. Barnett, 95 So. 
721, 1831 Miss. 802; Joiner vy. Joiner, 
78 So. 369, 117 Miss. 507. 


N.J.—In re Diament’s Estate, 103 A. 
199, 88 N.J.Hq. 552 [aff 92 A. 952, 84 
N.J.Eq. 135]. 


N.Y.—Bloodgood v. Lewis, 102 N.E. 
610, 209 N.Y. 95 [rearg den 103 N.B. 
1121, 209 N.Y. 566]; Hard v. Ashley, 
23 NE. 177, 117. N.Y. 60630 In re 
Cable’s Will, 210 N.Y.S. 187, 218 App. 
Div. 512 [aff 206 N.Y.S. 501, 123 Misc. 
894, and aff 152 N.E. 405, 242 N.Y. 
510]; Osburn _v. Rochester Trust & 
Safe Deposit Co., 186 N.¥.S. 859, 152 
App.Div. 235 [mod on other grounds 
102 N.H. 571, 209 N.Y. 54, 46 LRA: 
N.S. 983, Ann.Cas.1915A 101]; In re 
Armstrong’s Will, 210 N.Y.S. 427, 125 
Mise. 153; In re Maier’s Will, 205 
N.Y.S,.123, 123 Misc. 244; In re Gat- 
field’s Will, 202 N.Y.S. 639, 122 Misc. 
284; Matter of Manning, 64 N.Y.S. 
222, 50 App.Div. 407; In re Tyler’s 


Will, 128 N.Y.S, 731. 


N.C.—In re Parham’s Will. 100 S.B. 
260, 178 N.C. 106; Rhyne v. Torrence, 
14 S.B. 95, 109 N.C. 652. 


Ohio.—Foye v. Foye, 172 N.E. 386, 
35 Ohio App. 288. 


Pa.—In re Kelley’s Estate, 95 A. 
400, 250 Pa. 172; In re Dobbins, 26 
Pa.Dist. 1107; Padelford’s Est., 7 Pa. 
Dist. 331; Jones’ Estate, 18 Phila. 58; 
In re Lutton’s Estate, 26 Pittsb.Leg. 
JAN. Sty 255. 


R.I.—Frelinghuysen vy. New York 
Liins:, ete. Co., Wi As 98. 81 RileelaOr 
Ann.Cas.1912B 237; Derby v. Derby, 
4 RI. 414. 


S.C.—Des Portes v. Des Portes, 154 
S.E. 426, 157 S.c. 407. 


Tenn.—E well v. Sneed, 191 S.W. 181, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 500-503] 


or doubtful expressions are not sufficient’*® and gifts 
in clear and unmistakable language will not be re- 
voked by language that is of doubtful import and ap- 
plication,®® and a codicil will be held to revoke the 
will only when necessary to give effect to the clear 
Where the purpose 
and intent of a statute is that a will may be revoked 
by only those testamentary instruments declaring the 
total revocation and destruction of such will, only 
those codicils having such effect and purpose fall 
within the purview of the statute.®! 


import of the language used.?° 


[§ 501] (b) Necessity of Proper Execution. A 
codicil in order to work a revocation of a will must 


92 


be legally and properly executed, 


formality as is requisite in the execution of the 


1386 Tenn. 602, 6 A.L.R. 303. 


Tex.—Watson v. Lindsley, 
App.) 2 S.W.(2d) 339. 


Eng.—Butler v. Greenwood, 22 
Beav. 3038, 52 Reprint 1125; Griffiths 
v. Grieve, 1 Jac.&W. 31, 37 Reprint 
287. 


Express revocation by codicil see 
infra § 502. 


Inconsistent disposition of property 
by codicil see infra §§ 508, 504. 


8s. I11.—Alford v. Bennett, 117 N. 
89, 279 Til. 375. 


Iowa.—In re Rice’s Estate, 182 N. 
W. 170, 191 Iowa 206. 


Ky.—Norton vy. Moren, 
age, 506 -Ky. 415. 


Mass.—Howard v. Howard, 116 N. 
E. 937, 227 Mass. 395. 


Tex.—Watson v. 
App.) 2 S.W.(2d) 339. 


[a] Words of revocation held not 
ambiguous.—(1) In general. Bald- 
win v. Baldwin, 22 Beav. 413, 52 Re- 
print 1167. (2) When the meaning 
of the testator is fully revealed by 
that which he has written, inac- 
curacies, imperfections, or even de- 
ficiencies and inconsistencies of lan- 
guage should not interfere with it. 
Bradlee v. Andrews, 137 Mass. 50. 


89. Cal.—iIn re Shirley’s Estate, 
290 P. 302, 107 Cal.App. 267. 


Ga.—Egleston vy. Trust Company of 
Georgia, 938 S.E. 84, 147 Ga. 154. 


Mass.—Joiner v. Joiner, 78 So. 369, 
117 Mass. 507. 


Mo.—Malone v. Moberly, (App.) 55 
S.W.(2d) 1008. 


N.Y.—In re Parker’s Estate, 192 N. 
Y.S. 625, 118 Misc. 121° 


Pa.—Fichthorn y. Fichthorn, 45 Pa. 
Super. 52. But see Richard’s Estate, 
4 Pa.Dist. 264, 16 Pa.Co. 357 (holding 
that the words of revocation need not 
be as clear as the words of original 
gift). 

Eng.—Hooson v. Stoodley, [1915] 2 
Ch. 295; Pennefather v. Lloyd, [1917] 
at Lib eal 8 of 337; Doe v. Hicks, 8 Bing. 475, 
2 B.C. Ls, 627, 131 Reprint 476. 


[a] Codicil held not too indefinite 
or uncertain to change will. Where a 
will provided that L should receive 
four hundred dollars less than the 
testator’s other heirs, and the codi- 
cil stated that he desired to change 
the will with regard to L, he having 
received his share, L took no interest 


(Civ. 


267 S.W. 


Lindsley, (Civ. 


in the land devised. Harrison v. 
Langfitt, 139 N.W. 1076, 158 Iowa 
479. 


90. In re Shirley’s Estate, 290 P. 
802, 107 Cal.App. 267; _ McKinstry Vv. 
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will.98 


with the same 


TOS uN. be, 200. TI 6265 
Lightfoot v. Beard, 20 S.W.(2d) 90, 
230 Ky. 488; In re Wright’s Estate, 
ors Pa.Super. 177. 


1. Freeman vy. Hart, 158 P. 305, 
61 “Cole. 455. 


[a] Thus a codicil added by the 
testator after his son-in-law’s death, 
reciting that such son-in-law was 
indebted to him, etc., was not a rev- 
ocatory will or codicil in writing 
within Rev. St. (1908) § 7072, pro- 
viding for revocation by some other 
will or codicil in writing. Freeman 
v. Hart, 158 P. 305, 61 Colo. 455. 


92. Ark.—Newboles v. Newboles, 
273 S.W. 1026, 169 Ark. 282. 


ee es v. Doyle, 32 App.D.C. 
3. 


a A v. David, 6 B.Mon. 
6. 


Ohio.—Matter of Murray, 
N.P.N.S. 305. 


Pa.—Saunders v. J. R. T. Samarreg 
Gos, (65 VA. “763,205 Pa. 632° Heise 'v. 
Heise, 31 Pa. 246; Madeira’s Estate, 
18 Pa.Dist.&Co. 362; Smith’s Estate, 
SyPRalCowsse; 


Eng.—Fischer vy. Popham, L.R. 3 
P.&D. 246; Matter of Pearse, L.R. 1 
P.&D. 382; Woodroofe v. Creed, 
[1894] 1 Ir. 508; Matter of Hoskins, 
32 L.J.P.&M. 158; Heather v. Rider, 
1 Atk. 425, 26 Reprint 271. 


Execution of codicil generally see 
supra § y 


93. Nelson vy. Public Administra- 
tor, 2 Bradf.Surr. (N.Y.) 210; Matter 
of Murray, 20 Ohio N.P.N.S. 305; Bak- 
er v. Story, 31 L.T.Rep.N.S. 631, 23 


Price, 


20 Ohio 


Wkly.Rep. 147; In re Parker, 20 
Grant Ch. (Ont,.) 389. 

94. Hawkins v. Duberry, 57 So. 
919, 101 Miss. 17. 

95. Notes vy. Doyle, 32 App.D.C. 
413; Hawkins v. Duberry, 57 So. 919, 


101 Miss. 17. 
96. Brook v. Chappell, 34 Wis. 405. 


97. In re Soher’s Estate, 21 P. 8, 
78 Cal. 477. 


98. Cal—aIn re Scott’s Estate, 75 
P. 44, 141 Cal. 485. 


Del.—University of Delaware vv. 
Equitable Trust Co., (Ch.) 160 A. 754. 


I11l.—Abdill v. Abdill, 128 N.E. 741, 
295 Ill. 40. 


Iowa.—Leighton v. Leighton, 188 
N.W. 922, 193 Iowa 1299; In re Dan- 
iel’s Estate, 184 N.W. 647, 192 Iowa 
ges 


y.—Deppen’s Trustee v. 
110 Sw. 352, 1382 Ky. 765. 


La.—Succession of Rusha, 103 So. 
515, 158 La. 74. 


Deppen, 
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Accordingly, a codicil may be inoperative 
as a revocation of the will because not subseribed®+ 
or attested as required by law,°®® and, where the stat- 
ute provides that no codicil except it be in writing 
and executed as prescribed can operate as a revoca- 
tion of a written will or any part thereof, a nuncu- 
pative codicil cannot operate as a revocation of a 
will.°° It has been held, however, that a holograph- 
ie codicil may revoke a will in the handwriting of a 
person other than the testator.°* 


[§ 502] (c) Express Revocation. A _ will, 
clause of a will, may be revoked by a subsequent codi- 
cil containing an express clause of revocation®® or an 
expression of equivalent import.°®® 


[§ 503] (d) Inconsistent Disposition of Property 


or a 


he ae v. Lawrence, 3 Cush. 
390. 


N.Y.—In re Greenberg’s Will, 253 
N.Y.S.. 667, 141 Misc. $74 [aff-25 7. Ne 
Y.S. 1078, 236 App.Div. 738 (aff 185 
N.E. 704, 261 N.Y. 474)]. 


Pa.—Richard’s Est., 4 Pa.Dist.,264, 
L6V Pa, Con sbi 


PR Liat re Churchill, [1917] 1 Ch. 


Ont.—Re Hunter, 24 Ont.L. 5, 18 
Ont.W.R. 299, 2 Ont.W.N. 540, 19 Ont. 
W.R. 338, 2 Ont.W.N. 1166. 


[a] Thus (1) where the fourth 
codicil to a will provided, “I hereby 
revoke and cancel item 3 of my said 
will and in lieu thereof ‘now’ give 
oe oO ML Rs Band he Bits eres 
the ‘said’ sum of $5,000 share and 
share alike ‘in addition to what I 


may have devised to them in 
my said will or codicils there- 
to,’” and such codicil also revoked 


item five of the will and. gave five 
thousand dollars to the same legatees, 
and the third codicil to the will also 
revoked the same items of the will 
and gave five thousand dollar lega- 
cies to the same legatees, it was held 
that, construing the whole will, the 
testatrix’ intention was to revoke the 
third codicil entirely, notwithstand- 
ing the use of the words “in addition 
to,” and not give an additional sum 
to the two named legatees, the tes- 
tatrix having evidently forgotten 
codicil three, and the word “said” 
referring to something previously 


pointed out or designated. In re 
Daniels’ Estate, 184 N.W. 647, 192 
Iowa ‘326. (2) Where the original 


will gave divers money legacies con- 
ditionally bequeathed, some outright 
to the testator’s cousin, and as to 
others the gift was only the income 
for life on designated amounts, and 
then provided that the net annual 
income upon one-fifth of said fifty 
thousand dollar fund be paid to such 
cousin during her lifetime, and her 
name does not appear elsewhere in 
the original will, and, upon her death, 
the principal to fall back into the 
estate and by the first codicil provid- 
ed that all bequests in favor of such 
cousin, unless expressly preserved, 
“are hereby revoked,” such former 
bequests are revoked. Leighton vy. 


Leighton, 188 N.W. 922, 193 Iowa 
PROS 

99. In re Regnault’s Hstate, 202 
N.Y.S. 270, 121 Mise. 663; Wooten vy. 


Hobbs, 86 S.B. 811, 170 N.C. 211; Rob- 
erts v. Wright, 136 A. 486, 48 R.I. 139. 


{a] Thus, where the testatrix 
crossed out certain legacies in her 
will, and by a codicil requested her 
husband to send all the legacies to 
the addresses named in the will, ex- 
cept the ones crossed out, there was 
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—aa. In General. A codicil, duly and legally exe- 
cuted, which makes a disposition of the testator’s 
property inconsistent with the disposition made in 
the will, is, to the extent of such inconsistency, a rev- 
ocation thereof, without an express clause for that 
purpose,” provided the codicil is not absolutely void® 


a revocation of the legacies crossed 
out. In re Regnault’s Estate, 202 N. 
¥.S5 270, 121 Mise. 663. 


[b] Expressions “I wish to make 
this change” and “I wish to give” 
contained in a codicil have been held 
equivalent to the declaratory expres- 


sions “I change’ and “I give,” and 
constitute an express’ revocation. 
Roberts v. Wright, 136 A. 486, 48 
Peto. o. 


1. U.S.—Bosley v. Wyatt, 14 How. 
390, 14 L.Ed. 468; Brownell v. De 
Wolf, 4 F.Cas.No. 2, 037, 3 Mason 486. 


Ala.—Betts v. Renfro, 148 So. 406; 
Kelly v. Richardson, 13 So. 785, 100 
Ala. 584; Grimball v. Patton, 70 Ala. 
626. 


Ark.—Driver v. Driver, 63 S.W. (2d) 
274; McKenzie v. Roleson, 28 Ark. 
ae 


nn.—Russell y. Hartley, 78 A. 


320, °83 Conn. 654. 


Ga.—Nunnally v. Foster, 100 S.E. 1, 
149 Ga. 266. 


Tll—Abdill v. Abdill, 128 N.E. 741, 
295 Ill. 40. But see Limbach v. Lim- 
bach, 124 N.E. 859, 290 Ill. 94 [overr 
136 N.E. 545, 304 Ill. 130, 28 A.L.R. 
674] (holding that a codicil does not 
revoke a will). 


Ind.—Sturgis v. Work, 22 N.E. 996, 
122 Ind. 134, 17 Am.S.R. 349. 


Ky.—Patterson’s Ex’r v. Dean, 44 
S.W.(2d) 565, 241 Ky. 671; Deppen’s 
Trustee v. Deppen, 117 S.W. $52, 132 
Ky. 755. 


Me.—Pickering v. Langdon, 22 Me. 
413. 


Md.—White v. Roberts, 125 A. 733, 
145 Md. 405; Thomas v. Levering, 21 
JL BON, OS. Dave HE Niels Asal aiiaras: 
Hopkins University v. Pinckney, 55 
Md. 365; Lee v. Pindle, 12 Gill&J. 
288; Boyle v. Parker, 3 Md.Ch. 42. 


Mass.—Crafts v. Hunnewell, 129 
Mass. 220; Wainwright v. Tucker- 
man, 120 Mass. 232; Bedloe v. Homer, 
16 Gray 432. 


Miss.—Read v. Manning, 30 Miss. 
308. 
N.J.—Den ex dem. Snowhill v. 


Snowhill, 23 N.J.Law 447. 


N.Y.—Osburn v. Rochester Trust, 
ee., ©o.,.102) Now. 571,.209, Nav. .b4, 
46 L.R.A.N.S. 983, Ann,Cas.1915A 101; 
Newcomb v. Webster, 21 N.E. 77, 113 
N.Y. 191; In re Grace’s Estate, 248 
N.Y.S. 543, 232 App.Div. 76 [aff 185 
Neeien esol ONY. b02)¢ — Hole av. 
Stocking, 46 Hun 678, 18 N.Y.St. 373 
[aff 26 N.E. 754, 122 N.Y. 664]; In re 
Reynolds’ Estate, Zoile INS. 283, 143 
Misc. 300; In re Greenberg’s Will, 253 
N.Y.S. 667, 141 Misc. 874 [aff 257 N. 
Y.S. 1078, 236 App.Div. 733, aff 185 
ING O04 Ol New. 474 1s) int cer JAllit= 
man’s BHstate, 149 N.Y.S. 601, 87 


Misc. 255; In re Tyler’s Will, 128 
N.Y.S. 731; Barlow v. Coffin, 24 How. 
Pr. 54; Kip v. Van Cortland, 7 Hill 


346 [rev 1 Hill 590]; Coster’s Ex’rs 
vy. Coster, 3 Sandf.Ch. 111. 


Ohio.—Jackson y. Shinnick, 6 Ohio 
S.&C.P. 37, 3 Ohio N.P. 211; Moller 
v. Wareham, 80 Ohio N.P.N.S. 315. 


Pa.—In re Bissell’s Estate, 153: A. 
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692, 302 Pa. 27; In re McKallip’s Es- 
tate: 139° 7A. 839, 29 Par 304snain re 
Vernier’s Estate, 127 A. 606, 282 Pa. 
194; Hart’s Estate, 30 Pa.Dist. 483; 
Swain’s Estate, 29 Pa.Dist. 361; Rich- 
ards’ Estate, 4 Pa.Dist. 264; Smith’s 
Hst., 2 Pa.Co. 626. 


R.I.—Roberts v. Wright, 136 A. 486, 
48 R.I. 139; Frelinghuysen v. New 
York Wife Ins) & Trust ‘Cost As 98; 
31 R.I. 150, Ann.Cas.1912B 237. 


S.C.—Werber v. Moses, 108 S.H. 396, 
Wi (SiG. 15%) sbogan av; (Cassidy, 350 
S.E. 794, 71S. C. 175; Howser v. Flood, 
10-S.C.L. 32) 


Tex.—Eubank v. Moore, (Civ.App.) 
297 S.W. 791, 795 [rev (Commn.App.) 
15 S.W.(2d) 567, and cit Cyc]. 


Vt.—Holley v. Larrabee, 28 Vt. 274. 


Va.—Simmons vy. Gunn, 157 S.E. 
573, 156 Va. 305; Miller v. Buchanan, 
[5 SELLS, (114 WValel Gs) Dawsonew. 
Dawson’s Ex’r, 10 Leigh (37 Va.) 602. 


W.Va.—Henry v. Haymond, 87 S.E. 
78, 77 W.Va. 1738. 


Eng.—In re Baker, 
668; In re Stoodley, [1916] 1 Ch. 242; 
Ellis -v. Bartrum, 25 Beay. 107, 53 
Reprint 576; Butler v. Greenwood, 
22 Beav. 303, 52 Reprint 1125; Wells 
v. Wells, 17 Beav. 490, 51 Reprint 
1124; Wallace v. Seymour, Ir.R. 6 
C.L. 219, 343; Parker v. Nickson, 9 
EN 451; In re Pereira, 28 T.L. 
1a, 27), 


Can.—Brodie v. 
S.C. 321. 


B.C.—Nimmo v. Adams, 29 B.C. 277. 


{a] Thus (1) where a will bequeath- 
ed the residue of the estate to the 
testatrix’ sister and niece, to be di- 
vided equally between them, but a 
codicil provided that the testatrix 
desired that the property given by 
the will to her niece should be held 
in trust for her and that ‘therefore 
I hereby modify my said will so that 
my trustee . Shall take and hold 
such estate as my said niece would 
otherwise receive under such will,” 
in trust to pay over to her the income 
for life, and, upon the niece’s death, 
provided that the remainder should 
be paid to her children, ete., it was 
held that the codicil and will were 
repugnant to the extent of the be- 
quest in the will to the niece abso- 
lutely, so that the codicil revoked 
such bequest. Russell y. Hartley, 78 
A. 320, 88 Conn: 654; (2) The. ap- 
pointment of an executor and trustee 
in a will was revoked by the naming 
of a new executor in the codicil, and 
the new executor became trustee. 
American Nat. Bank of Camden v. 
Morgenweck, 168 A. 598, 114 N.J.Eq. 
286. (8) Where a testator’s will pro- 
vided for the creation of a corpora- 
tion to administer a fund for beney- 
olent purposes, and after the corpo- 
ration was specially chartered ex- 
ecuted a codicil directing that the cor- 
poration should take the property for 
specified uses, the codicil revoked a 
provision of the will authorizing the 
executors to limit and change the cor- 
poration’s powers with reference to 
the bequest. In re Altman’s Estate, 
149 N.Y.S. 601, 87 Misc..255. (4) A 
will giving interest on all deposits to 
specified legatees was revoked in so 


[1929] I~ Ch. 


Chipman, 57 Can. 
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or otherwise inoperative. However, in order that 
a codicil shall operate as a revocation of any part of 
a will, in the absence of express words to that effect, 
its provisions must be so inconsistent with those of 
the will as to exclude any other legitimate inference 
than that of a change in the testator’s inéention.° 


far as inconsistent with codicil that 
interest on money in two banks be 
given other persons. Roberts v. 
Wright, 136 Ar486, 48 Ri. 139. 3G) 
A. devise to a son predeceasing the 
testatrix was properly distributed in 
accordance with a codicil altering the 
original will which provided for dis- 
tribution among surviving brothers 
and sisters. In re Bissell’s Estate, 
153 A. 692, 302 Pa. 27. (6) A codicil 
specifically naming the heirs and 
next of kin of the testator’s wife, 
together with others, revoked a will 
providing for distribution to the heirs 
and next of kin of the testator’s wife. 
In re Reynolds’ Estate, 257 N.Y.S. 283, 
143 Misc. 300. 


2. Ark.—Driver v. Driver, 63 S.W. 
(2d) 274. 


Miss.—Read v. Manning, 
308. 


30 Miss. 


N.J.—Den ex dem Snowhill v. Snow- 
hill, 23 N.J.Law 447. 


N.Y.—In re Van Beuren’s Estate, 
13 N-Y>Se 2612 


S.C.—Logan v. Cassidy, 50 S.E. 794, 
{ANOS a lepine 


B.C.—Nimmo v. Adams, 29 B.C. 277. 


3. Austin v. Oakes, 23 N.E. 193, 117 
INGYo Onn nene Street’s Estate, 280 124 
413, 138 ‘Ok1. 115. 


4 Leighton v. Leighton, 188 N.W. 
922, 193 Iowa 1299. 


But see American Nat. Bank of 
Camden v. Morgenweck, 168 <A. 598, 
114 N.J.Eq. 286 (provisions of will are 
revoked by conflicting provisions of 
codicil, even if substituted provisions 
of codicil or any parts thereof are 
invalid). 


[a]. Thus, where the _ testator’s 
second codicil expressly revoked all 
former provisions for two grandchil- 
dren, making it of little importance 
what the testator may have had in 
mind in the residuary clause of his 
first codicil, and the residuary clause 
of the third codicil became inopera- 
tive on the widow’s rejection of the 
provisions of the will in her favor, in 
which event it could not have been 
intended to operate, neither of these 
residuary clauses could have the ef- 
fect of revoking a residuary disposi- 
tion previously made and not express- 
ly revoked. Leighton vy. Leighton, 188 
N.W. 922, 193 Iowa 1299. 


Cal.—In re Cross’ Estate, 127 P. 
10° “163 Cal. 778. 


Conn.—Daboll v. Daboll, 125 A. 258, 
101 Conn. 142. 


Del. FR eee v. Orth, 44 A. 783, 
U Del. Chy 17 


snare: v. Bennett, 117 N.E. 89, 
279 Ill. 375; Terhune v. Commercial 
Ae Wie Deposit Co:, 92 NB. 682245 


Iowa.—Bennett v. Primer, 184 N.W. 
392, 191 Iowa 1233; In re Rice’s Es- 
tate, 182 N.W. 170, 191 Iowa 206, 


Ky.—Bowman v. Morgan, 33 S.W. 
(2a) 708, 236 Ky. 653; Norton ive 
Moren, 267 SOW. bv, 306 Key. 4b 
Clay v. Anderson, 262 S.W. 604, 208 
Ky. 384. 


Md.—Grieves v. Grieves, 103 A. 572, 
182 Md. 300; Johns Hopkins Uni: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 503-504] 


If part is inconsistent and part is consistent, the first 
will is deemed to be revoked only to the extent of 
the discordant dispositions, and so far as may be 
necessary to give effect to the testator’s intention.® 


{§ 504] bb. Applications of Rule. 


WILLS 


If property 


given by the will is disposed of in a different manner 


versity v. Pinckney, 55 Md. 365. 


Mo.—Malone v. Moberly, (App.) 55 
S.W.(2d) 1008. 

N.J.—Barnert v. Phillips, 155 A. 
G1457) 108 NideHqy coli sin -LChomas? .v; 


Scheible, 111 A. 519, 91 N.J.Eq. 451. 


N.Y.—Bloodgood v. Lewis, 102 N.E. 
610, 209 N.Y. 95 [rearg den 103 N.E. 
1121, 209 N.Y. 566]; Ackerman v. 
Ackerman, 226 N.Y.S. 104, 222 App. 
Div. €29 [aff 168 N.B. 416, 251 N.Y. 
533, rearg den 168 N.E. 440, 251 N.Y. 
593]; In re Danklefsen’s Will, 157 
NLY.S.119,. 171. App. Div._33 In re 
Parker’s Estate, 192 N.Y.S. 625, 118 


Mise. 121; In re Wood’s Ex’rs, 177 
N.Y.S. 825. 

N.C.—Baker v. Edge, 93 S.E. 462, 
174 N.C. 100. 


Pa.—In re Rainear’s HBstate, 156 A. 
166, 304 Pa. 539; In re Nixon's Estate, 
101 Pa.Super. 152; In re Wright’s Hs- 
tate; 68° Pa.Super,177;, In re: Mif- 
flin’s Estate, 49 Pa.Super. 605; Lump 
v. Lump, 28 Pa.Dist. 925; Manner’s 
Estate, 22 Pa.Co. 577. 


S.C.—Werber v. Moses, 108 S.E. 396, 
117 S.C. 157; Owens v. Fahnestock, 96 
BH. 557/110 S.C. 130: 


Tex.—Eubank v. Moore, (Commn. 
App.) 15 S.W.(2d) 567 [rev (Civ.App.) 
297 S.W. 791]. 


Va.—Miller v. Buchanan, 
Mio, Lt Va, 76: 


Wis.—In re Moore’s Estate, 120 N. 
W. 417, 138 Wis. 602. 


Eng.—Norman v. Kynaston, 29 
Beav. 96, 54 Reprint 562 [aff 3 De 
G.F.&J. 29, 64 Eng.Ch. 22, 45 Reprint 
788]; Doe -v. Hicks, 8 Bing. 475, 21 
EC. L. 627,131 Reprint 476; Wee v. 
Delane, 4 De G.&Sm. 1, 64 Reprint 
707; O’Shea v. Howley, 7 Ir.Eq. 56. 


[a] Instances of clauses in codicil 
not inconsistent with will—(1) A 
devise to the children of A is not re- 
voked by an expression in a codicil 
that they were not intended to take 
any beneficial interest under the will 
or codicil. Cleoburey v. Beckett, 14 
Beav. 588, 51 Reprint 408. (2) A will 
devising estates for life without im- 
peachment of waste is not revoked by 
a codicil directing the trustees to let 
until the tenant for life married, such 
leases to be under restrictions, one of 
which was that the lessees should not 
be unimpeachable of waste. Lushing- 
ton v. Boldero, Coop. 216, 10 Eng.Ch. 
216, 35 Reprint 536. (3) A manumis- 
sion by will after a term of years is 
not revoked by a codicil, directing all 
the negroes to be sold, if at the time 
of making the codicil their term of 
service had not expired. Fidelio v. 
Dermott, 8 F.Cas.No. 4,754, 1 Cranch 
c.C. 405. (4) Where the second of 
two codicils to a will referred to the 
original will, and stated that the tes- 
tator desired to change the terms and 
provisions thereof, and that the cod- 
icil was to be annexed to, and become 
a part of, the will, and established a 
trust for a tire for certain purposes, 
the income of which was to be used 
for the care of his wife, and to pay a 
certain amount annually to 5, and the 


[68 C. J.—41] 


75 S.E. 


first codicil referred to the will, and 
merely changed the word “heir” to 
“children or issue,” the legal effect 
of the codicils was not to revoke the 
will. Bennett v. Primer, 184 N.W. 
392, 191 Iowa 1233. (5)-—-Where the 
testator, having executed a will con- 
sisting of nine items, thereafter exe- 
eutes another paper headed “item 10,’’ 
consisting merely of the appointment 
of an attorney to care for the estate 
pending arrival of the executor, and 
naming no executor and containing no 
provisions for disposition of the prop- 
erty, the latter paper, although con- 
taining the customary preamble to a 
will revoking wills “heretofore made,” 
is a codicil of and does not revoke 
the former will, such being the ob- 
vious intention of the_ testator. 
Owens v. Fahnestock, 96 S.E. 557, 110 
S-2:-130.-» €6) A codicil and will re- 
lating to remainder interest of ‘‘child” 
or “children” of testator’s children 
was not irreconcilably in conflict with 
prior devises to the testator’s daugh- 
ter with remainder to a named grand- 
daughter so as to render the prior 
devise nugatory. Bowman v. Morgan, 
338 S.W.(2d) 708, 236 Ky. 653. 


[b] Power of sale in will is not 
revoked by different disposition of es- 
tate, made by a codicil, unless there 
is some inconsistency between the 
exercise of the power and some part 
of the codicil. Conover v. Hoffman, 1 
Abb.Dec. (N.Y.) 429, 15 Abb.Pr. 100. 


6. Ark.—Driver v. Driver, 63 S.W. 
(2a) 274. 


Conn.—Russell v. Hartley, 
320, 83 Conn. 654. 


Tll.— Abdill v. Abdill, 128 N.E. 741, 
295 Ill. 40; Moeller v. Moeller, 117 
N.E. 102, 281 Ill. 397; Eyer v. Wil- 
liamson, 100 N.E. 188, 256 Ill. 540. 


(hss 


Ky.—Norton v. Moren, 267 S.W. 
171,, 206 Ky. 415: 
Mass.—Pendergast v. Tibbetts, 41 


N.E. 294, 164 Mass. 270. 


Mich.—In re Warren’s Estate, 
N.W. 123, 262 Mich. 109. 


N.J.—McGill v. Trust Co. of New 
versey, 121° A. =760, .94 NJ. Bq. 657 
[mod on other grounds 125 A. 108, 96 
NetaG. Soe. 


N.Y.—Newcomb v. Webster, 21 N. 
BE. 77, 113 N.Y. 191; In re Meiselman’s 
Will, 244 N.Y.S. 758, 138 Misc. 104; 
In re Armstrong’s Will, 210 N.Y.S. 
427, 125 Misc. 153; In re Tyler’s Will, 
128 N.Y.S. 731. 


N.C.—Baker v. Edge, 93 S.E. 462, 
ITA INC: 1.0'0% 


Pa.—In re Bissell’s Estate, 153 A. 
692, 302 Pa. 27; In re Dutton’s Estate, 
151 A. 697, 301 Pa. 94; In re Billings’ 
Estate, 110 A. 767, 268 Pa. 67; Lump 
v. Lump, 28 Pa.Dist. 925. 


Vt.—Holley v. Larrabee, 28 Vt. 274 


Eng.—Stone v. Evans, 2 Atk. 86, 26 
Reprint 453. 


{a] Thus (1) a codicil purporting 
to revoke the appointment of an exec- 
utor without referring to his ap- 
pointment as trustee did not revoke 
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by codicil, the will will be revoked to the extent of 
the inconsisteney.? 
by codicil may revoke a gift of an estate fer life® or 
in remainder,® the right to the use and occupation of 
property,?° a power to sell,1? the creation of a 


Thus an inconsistent disposition 


his trusteeship, and he was therefore 
entitled to a petition for probate of 
the will. In re Meiselman’s Will, 244 
N.Y.S. 758, 188 Misc. 104. (2) Where 
the testatrix bequeathed the income 
of a trust to her nephews and nieces 
named, with substitution of surviving 
widow and issue on death of any one, 
a codicil reciting, ‘I withdraw my be- 
quest to [named nephew] in the body 
of this will, but give him $1,000 as a 
token of affection” did not revoke the 
entire legacy, but on the nephew’s 
death his surviving children were en- 
titled to his share of the income. 
Norton v. Moren, 267 S.W. 171, 206 
Ky. 415. 


[b] Although codicil professes in- 
tention to make disposition of whole 
estate different from the will, if it 
does not do so in fact, but only in 
part, it is but a revocation pro tanto. 
Brant v. Willson, 8 Cow. (N.Y.) 56. 


[c] Words “instead of” imply that 
there is no revocation except so far 
as the codicil is inconsistent with the 
will. In re Watt’s Estate, 32 A. 42, 
168 Pa. 422. 47° Am:StR.. 889; 2 in tre 
Lutton’s Estate, 26 Pittsb.Leg.J.N.S. 
(Pa.) 255. 


[d] Second gift from same fund 
held not revocation in teto.—A testa- 
tor devised to A all his dividends on 
his South Sea annuities, and after- 
ward by codicil gave to C an annuity 
for life, payable out of his South Sea 
annuities. This was held not to be 
a revocation in toto, but that both 
devises might consistently stand to- 
gether. Stone v. Evans, 2 Atk. 86, 26 
Reprint 453. 


Partial revocation generally see in- 
fra § 510. 


7. Higgins v. Eaton, 188 F. 938 
[rev on other grounds 202 F. 75, 122 
CLC AS 1 Catt 204 BY 273 ae loo Ce Ons 
471)]; Folk v. Stocking, 12 N.Y.St. 
373, 46 Hun 678 [aff 26 N.E. 754, 122 
N.Y. 664]; Kermode v. Macdonald, L. 
Re 3 Che (5849 [afi Misha dee orale 
Duffield v. Elwes, 2 Sim.&St. 544, 1 
Eng.Ch. 544, 57 Reprint 454; Poore v. 
Wright, 3 L.T.Rep.N.S. 773; Younge 
e Combe, 4 Ves.Jr. 101, 31 Reprint 


[a] Tegacy may be revoked by 
codicil substituting another gift in ite 
place, either by express words or by 
plain implication. Higgins v. Eaton, 
188 EF. 938 [rev 202 F. 75, 122 C.C.A: 
1 (aff 204°R (2:73) 1122) C:CeAL 47k 


8. Beardsley v. Bridgeport, 3 A. 
557, 58 Conn. 489, 55 Am.R. 152; Pat- 
terson’s Ex’r v. Dean, 44 S.W.(2d) 
565, 241 Keys 6710 


9. White v. Roberts, 125 A. 733, 
145 Md. 405. 
[a] Thus a codicil giving the life 


beneficiary the power of appointment 
as to remainders was construed as 
revoking the devises of the remain- 
ders. White v. Roberts, 125 A. 733, 
145 Md. 405. 


10. Den ex dem Snowhill v. Snow- 
hill, 23 N.J.Law 447. 


11. Derby _v. Derby, 4 RI. 414; 
Bridgerives Rice; 1) Jiac:& Wea smon 
Reprint 303. 
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trust,12 or a condition imposed on a gift.1% 
codicil completely disposing of the testator’s estate 
operates to revoke specific legacies in the will,** un- 
less a contrary intention can be gathered from the 
So also, a residuary gift by 


whole instrument.?® 


codicil revokes a residuary gift by will.*® 
fect, however, will not follow where the will dispos- 
es of a particular, and the codicil of the general, res- 


idue, or vice versa.'? 


[§ 505] (e) Provision of Codicil Impossible of 
A provision of a codicil intended as 
a substitute provision for that contained in the wiil 
may be operative as a revocation although such sub- 
stitute provision cannot be carried outt® as where a 


Performance. 


statute prevents its operation.*® 


[§ 506] (f) Extent of Revocation. 


12. Chilcoat v. Reid, 140 A. 100, 154 
Md. 378; In re Regnault’s Estate, 202 
NOES Tc) oto Mise): 6638. 


[a] ®Whus, where a will created a 
trust, the income of which was to be 
paid to testatrix’s husband for life, 
with remainder to her nephew, and 
a codicil referred to certain bequests 
mentioned in the will, and provided 
that all the rest of testatrix’s per- 
sonalty was left to her husband, it 
was held that the codicil revoked the 
trust, and bequeathed the personalty 
to the husband outright. In re Reg- 
nault’s Estate, 202 N.Y.S. 270, 121 
Mise. 663. 


13. Higgins v. Eaton, 188 F. 9388 
[rev on other grounds 202 F. 75, 122 
CIOL Ae wl (ate 1204-8) 273.8 122. 1 C. Cuan 
AL AS 


14. Folk v. Stocking, 12 N.Y.St. 
373, 46 Hun 678 [aff 26 N.E. 754, 122 


N.Y. 664]; Smith’s Hstate, 2 Pa.Co. 
626. 
[a] Codicil disposing of all testa- 


tor’s personal property revokes a gift 
by will of “all the rest, residue, and 
remainder of my estate, real and per- 
sonal,” the testator leaving no real 
estate. White v. Massachusetts Inst. 
of Technology, 50 N.E. 512, 171 Mass. 
84, 


{b] Where codicil contains un- 
broken set of limitations not recon- 
cilable with those in the will and ex- 
hausting the fee, it is to be inferred 
that the testator intended to dispose 
of the whole fee by the codicil, which 
he had otherwise disposed of by his 
will. Persse v. Daly, 9 Ir.Eq. 508. 


Revocation by later will affecting 
same property or disposing of entire 
estato see supra § 493. 


15. Manner’s Estate, 22 Pa.Co. 577. 


16. U.S. 
390, 14 L.Ed. 468. 


Minn.—Atwater v. Russell, 51 N.W. 
624, 49 Minn. 22. 


Pa.—Richards’ 
264. 


R.I.—Frelinghuysen v. New York 
WN Ss eC CO. i. As OSs O14 Ewe, OO, 
Ann.Cas.1912B 237. 


Eng.—Kermode v. Macdonald, L.R. 
1 Eq. 457; Hardwicke v. Douglas, 7 
ClL&F. 795, 7 Reprint 1271, West. 555, 
9 Reprint 597; Sanford v. Sanford, 1 
De G.&Sm. 67, 63 Reprint 974; Evans 
v. Evans, 17 Sim. 86, 42 Eng.Ch. 86, 
60 Reprint 1060. 


[a] Codicil which provided for ad- 
ditional legacy to come out of residu- 
ary estate modified and revoked the 
will. to that extent. Osburn v. 


Hstate, 4 Pa.Dist. 


WILLS 


So, a 


This ef- 


the clear import of its language,” a 


[$§ 504-506 


cases of testamentary construction,?® the intention 
of the testator is the test in determining how far the 
revocation of a will is effected by a codicil, and such 
intention should be given its proper effect, neither 
enlarged nor restricted.*! 
established that a codicil will not operate as a revo- 
cation of previous testamentary provisions beyond 


Therefore the rule is well 


2 


especially where, 


in all other respects, the will is in terms ratified and 


spect. 


confirmed ;?* and an expressed intention to make a 
change in a will in one particular negatives, by im- 
plication, an intention to alter it in any other re- 
Furthermore it is an invariable rule that 
a codicil will not disturb or alter the dispositions of 
the will further than is absolutely necessary for the 


purpose of giving effect to the eodicil.2> Thus, where 


As in other 


Rochester Trust & Safe Deposit Co., 
102 N.E. 571, 209 N.Y. 54, 46 L.R.A. 
N.S. 988, Ann.Cas.1915A 101. 


17. Hamilton v. Hamilton, 134 N. 
Y.S. 645, 75 Mise. 21; Inglefield v. 
Coghlan, 2 Coll. 247, 33 Eng.Ch. 247, 
63 Reprint 719. 


18. Owen v. Busiel, 143 A. 692, 83 
N.H. 345, 59 A.L.R. 1103; In re Mel- 
ville’s Estate, 91 A. 679, 245 Pa. 318, 
L.R.A.1916C 98. 


[a] Thus, where a will devised to 
a daughter certain money and the 
codicil certain stocks in lieu of such 
money, which stocks were not found 
by the executors, the daughter took 
nothing under either provision. Owen 
v. Busiel, 142 A. 692, 83 N.H. 345, 59 
A.L.R. 1108. 


19. In re Melville’s Estate, 91 A. 
679, 245 Pa. 318, L.R.A.1916C 98. 


20. Construing will and codicil to- 
gether see infra § 1164 in 69 C.J. 


21. Iowa.—Leighton v. Leighton, 
188 N.W. 922, 193 Iowa 1299. 


Mass.—Bradlee v. Andrews, 137 
Mass. 50; Towne v. Weston, 132 Mass. 
Re Crafts v. Hunnewell, 129 Mass. 


N.Y.—Appleton v. Fuller, 16 N.Y.S. 
853, 61 Hun 626; Bradhurst v. Field, 
13° N.Y. S.. 60,594 Hun 6213 =Coster’s 
Ex’rs v. Coster, 3 Sandf.Ch. 111. 


Pa.—McClelland’s Hstate, 17 Pa. 
Dist. 26; Gladding’s Est., 13 Pa.Dist. 
314, 29 Pa.Co. 485. 

R.I.—Rhode Island Hospital Trust 
Co. v. Calef, 112 A. 787, 43 R.I. 518. 


{a] Strict grammatical construc- 
tion will yield to apparent intention. 
—Reichard’s Appeal, 9 A. 311, 116 Pa. 


PP 
22. U.S.—Homer v. Brown, 16 
How. 354, 14 L.Ed. 970. 
Conn.—Colt y. Colt, 32 Conn. 422. 
Ga. 
Ga. 631 
Mass.—Potter v. Merrill, 9 N.E. 572, 
143 Mass. 189. 
N.Y.—Goodwin y. Coddington, 48 


N.E. 729, 154 N.Y. 283; Viele v. Keel- 
er, 29 N.E. 78, 129 N.Y. 190; Redfield 
v. Redfield, 27 N.B. 1032, 126 N.Y. 466; 
Wetmore vy. Parker, 52 N.Y. 450; Mat- 
ter of Hoffman, 124 N.Y.S. 1089, 140 
Appa, CLA Satire 1 WNeY sl 00; l6'5 
Mise. 126 (mod on other grounds 94 
N.E. 990, 201 N.Y. 247)]; Westcott v. 
Cady, 5 Johns.Ch. 334, 9 Am.D. 306. 


fee Coe Tne PSt.. 2a aaDist, 


Va.—Jinkins v. Lawrence, 9 S.E. 


there is inconsistency between the will and the codi- 
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Eng.—Bridges v. Strachan, 8 Ch.D. 
558; Bunny v. Bunny, 3 Beav. 109, 43 
Eing.Ch. 109, 49 Reprint 42; Agnew v. 
Pope, 1 De G.&J. 49, 58 IEng.Ch. 39, 44 
Reprint 640; Pratt v. Pratt, 14 Sim. 
129, 37 Eng.Ch. 129, 60 Reprint 306; 
Ives v. Ives, 4 Y.&C.Exch. 34, 160 Re- 
print aoe Re Percival, 59 L.T.Rep. 
N.S. 21 

23. énneon v. Johnson, 102 N.E. 
465, 215 Mass. 276; Pendergast v. 
Tibbetts, 41 N.E. 294, 164 Mass. 270; 
Quincy v. Rogers, 9 Cush. (Mass.) 
291; Griggs v. Griggs, 80 N.Y.S. 724, 
80 App.Div. 339 [aff 70 N.E. 1099, 178 
N.Y. 570]. 


24. Ala.—McGauly v. McGauly, 39 
So. 677; Mason v. Smith, 49 Ala. 71. 


Cal.—Ladd’s Estate, 30 P. 99, 94 
Cal. 670. 


Iowa.—In re Rice’s Estate, 182 N.W. 
170, 191 Iowa 206. 


Ky.—wNorton v. Moren, 267 S.W. 171, 
206 Ky. 415. 


ee ening v. Rogers, 9 Cush. 


Miss.—Vaughan v. Bunch, 53 Miss. 
518. 

N.Y.—Bloodgood y. Lewis, 102 N.E 
610, 209 N.Y. 95 [rearg den 103 NE. 
1121, 209 N.Y. 566]; Herzog vy. Title 
Guarantee, ete, Co:;_ 69) NB 28s ua 
N.Y. 86, 67 Tune 146; Viele v. Keeler, 
29 N.E. 78, 129 NeY. 190; Redfield v. 
Redfield, 27 N.E. 1032, 126 N.Y. 466; 
Wetmore v. Parker, 52 N.Y. 450; In 
re: Tyler’s Will, 128 N.Y.S: 732. 


Pa.—Lutheran Fo eee of Un- 
fon Church’s Appeal, 5 A. 752, 113 Pa. 


25. U.S.—Higgins vy. Eaton, 188 F. 
938 [rev on other grounds 202 BPevisy 
L22C. CoA.) Piatt 204 P92 73s toe C.C.A. 
471)]; Boyd v. Boyd, 2 F. 138, 1 Mc- 
Crary 268. 


Pau .—Ladd’s Estate, 30 P. 99, 94 Cal. 


Conn.—Russell vy. Hartley, 
3820, 88 Conn. 654. 


pap Ce —Govan v. Wiley, 15 App.D.C. 
aoo. 

Ill.—Clark vy. Todd, 141 N.E. 758, 
310 fll. 361; Meckel v. Johnson, 83 N. 
BH. 209, 28% Th. 540; Vestal v. Garrett, 
64 N.E. 345, 197 Ill. 398. 


Ind.—Sturgis v. Work, 22 N.E. 996, 
122 Ind. 134, 17 Am.S.R. 349. 


Iowa.—In re Rice’s Estate, 182 N. 
W. 170, 191 Iowa 206. 


Ky.—Lightfoot v. Beard, 20 S.W. 
(2d) 90, 230 Ky. 488; Norton v. Moren, 


13) AS 


lor later cases, developments and changes in the law see Annotations, same title and section number. 


i ae oat he eee 


cil, the will is affected only so far as there is a re- 
pugnance and the codicil is not a revocation of the 
will except in the exact degree in which the two are 
inconsistent,?® and a codicil incompatible with a be- 
quest only in the time of payment?7 or the amount 
of the bequest?® revokes the bequest only in that par- 
It is also a cardinal rule that where, by the 
terms of a will, a devise or bequest is clearly given, 
a codicil will not operate to revoke such bequest or 
devise, unless the intention that it shall so operate 


ticular. 


267 S.W. 171, 206 Ky. 415. 


Md.—Halsey v. Protestant Episco- 
pal Church Convention, 23 A. 781, 75 
Md. 275. 


Mass.—Chapin v. Parker, 31 N.E. 
713, 157 Mass. 63; Holden vy. Blaney, 
119 Mass. 421; 
ehishy (291% 


N.J.—Conover y. Conover, 8 A. 500; 
Den ex dem Snowhill v. Snowhill, 23 
N.J.Law 447; Gillespie v. Gillespie, 
126 A. 744, 96 N.J.Eq. 501 [aff 129 A. 
922, 98 N.J.Ea. 413]; Thomas v. 
Scheible, 111 A. 519, 91 N.J.Eq. 451. 


N.Y.—Viele v. Keeler, 29 N.E. 78, 
129 N.Y. 190; Hard v. Ashley, 23 N.E. 
177, 117 N.Y. 606; Austin v. Oakes, 
23 N.E. 103, 117 N.Y. 577; Newcomb 
v. Webster, 21 N.B. 77,-113 N.Y. 191; 
Pierpont v. Patrick, 53 N.Y. 591; In re 
Hoffman’s Will, 124 N.Y.S. 1089, 140 
Ppp. Div. let Tat 121 N-Y-S) 1005765 
Mise. 126, and mod on other grounds 
94 N.E. 990, 201 N.Y. 247]; Matter of 
Manning, 64 N.Y.S. 222, 50 App.Div. 
407; Matter of Willets, 44 Hun 629, 
SENAY St. 820.027 (N.Y. Wkly. Dig. 223 
[mod on other grounds 19 N.E. 690, 
112 N.Y. 289, 665]; Conover v. Hoff- 
man, 14 N.Y.Super. 214 [aff 1 Abb.Dec. 
429, 15 Abb.Pr. 100]; In re Hutchins’ 
Estate, 239 N.Y.S. 717, 136 Misc. 270; 
In re Armstrong’s Will, 210 N.Y.S. 
427, 125 Misc. 153; In re Tyler’s Will, 
128 N.Y.S. 731; Flagg v. Harbeck, 10 
N.Y.St. 694, 6 Dem.Surr. 289. 


N.C.—Baker v. Edge, 93 S.B. 462, 
174 N.C. 100; Rhyne v. Torrence, 14 
S.E. 95, 109 N.C. 652; Biddle v. Carra- 
way, 59 N.C. 95; Dalton v. Houston, 
bs. N.C. 401; Joiner v. Joiner, 55 N.C. 
Gs) pradiey.v. Gibbs; bo’ N.C." 13: 
Jenkins v. Maxwell, 52 N.C. 612. 


Ohio.—Collier v. Collier’s Ex’rs, 3 
Ohio St. 369. 


Pa.—In re Bissell’s Estate, 153 A. 
692, 302 Pa. 27; In re Dutton’s Hstate, 
151 A. 697, 301 Pa. 94; In re Wright’s 
Hstate, 131 A. 188, 284 Pa. 334; In re 
Vernier’s Estate, 127 A. 606, 282 Pa. 
194; In re Shattenberg’s Estate, 112 
A. 67, 269 Pa. 90; Whelen’s Estate, 
34 A. 329, 175 Pa. 28; Reichard’s Ap- 
peal, 9 A. 311, 116 Pa. 232; Lewis’ 
Appeal, 108 Pa. 133: In re Frechie’s 
Estate, 62 Pa.Super. 48; Collin’s Hs- 
tate, 8 Pa.Dist.&Co. 477; McDermott’s 
Estate, 1 Pa.Dist.&Co. 789; Spang v. 
Hill, 2 Woodw. 45. 


ree-—ives ve bHarzis; Te Ril 43s: 


So— Comin V.8 Hulett 730) S.C.Ha. 
244, 


Tenn.—Rodgers Vv. Rodgers, 6 
Heisk. 489; Brown v. Cannon, 3 Head 
354. 


Va.—American Nat. Bank vy. Chapin, 
107 S.E. 686, 130 Va. 1, 17 A.L.R. 304; 
Dawson y. Dawson’s Ex’r, 10 Leigh 
(37 Va.) 602. 


W.Va.—Hope Natural Gas Co. v. 
Shriver, 83 S.E. 1011, 75 W.Va. 401. 


Eng.—Doe v. Ward, 18 Q.B. 197, 83 
ECL 197, 118 Reprint Tse Richards 
Ve Richards, 9 Price 219, 147 Reprint 
72; Francis v. Collier, 4 Russ. Sod, + 
Eng.Ch. 331, 88 Reprint 830. 


Quincy v. Rogers, 9. 
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i marae cs v. Findlay, 25 Ont. 


{a] This results from very nature 
and office of codicil, which is made to 
be added to the will, to enlarge, re- 
strict, or modify some of its provi- 
sions, and not, like a later will, to 
stand in the place of, or supersede, at. 


Seer v. Collier’s Ex’ rs, 3) Ohio: St. 
36 
26. U.S.—Bosley v. Wyatt, 14 
How. 390, 14 L.Ed. 468. 
pala Sraar v. Patton, 70 Ala. 
6. 
Mass.—Pendergast v. Tibbetts, 41 


Ni. 294), 164 “Mass. 270; Tilden iv: 


Tilden, 13 Gray 103. 


N.Y.—Pierpont v. Patrick, 53 N.Y. 
591; Brant ex dem. Willson v. Will- 
son, 8 Cow. 56. 


N.C.—Rhyne v. Torrence, 14 S.E. 95, 
109) N.C. 652; 


Pa.—Wetter’s Appeal, 12 A. 260, 9 
he Cas. 276; Davis’ ee hen 6 Pa.Dist. 


R.I.— Webb v. Carpenter, 12 A. 129, 
16 RoE 68: 


Va.—Dawson v. Dawson’s Ex’r, 10 
Leigh (37 Va.) 602. 


Eng.—Inglefield v. Coghlan, 2 Coll. 
247, 33 Eng.Ch. 247, 63 Reprint 719; 
Molyneux v. Rowe, 8 De G.M.&G. 368, 
57 Eng.Ch. 285, 44 Reprint 432; Rob- 
ertson v. Powell, 2 H.&C. 762, 159 Re- 
print 315. 


27. In re Watt’s Estate, 32 A. 42, 
168 Pa: 422,° 47 Am-S:R- 889: 


28. Mason v. Smith, 49 -Ala. 71; 
Biddle v. Carraway, 59 N.C. 95; Ar- 
mitage v. Ashton, 20 UL.T.Rep.N.S. 
ae Leicester v. Wood, 15 Wkly.Rep. 
308. 


29. U.S.—Home for Incurables v. 
Noble, 19 S.Ct. 226, 172 U.S. 383, 43 
L.Ed. 486, 4 Prob.Rep.Ann. 288 [rev 
10 App.D.C. 56]. 


Ariz.—Franklin v. 
694, 28 Ariz. 187. 


Ill. Smith v. Curry, 52 Ill.App. 227. 


Ind.—Sturgis v. Work, 22 N.E. 996, 
122 Ind. 134, 17 Am.S.R. 349. 


Md.—Lewis v. Payne, 77 A. 321, 113 
Md. 127, 30 L.R.A.N.S. 1908; Johns 
Hopkins University v. Pinckney, 55 
Md. 365. 


Mass.—Pitts v. Milton, 77 N.E. 1028, 
192 Mass. 88; Chapin v. Parker, 31 
N.E. 713, 157 Mass. 63; Quincy v. Rog- 
ers, 9 Cush. 291. See also Lovering 
v. Balch, 96 N.E. 142, 210 Mass. 105 
(a devise made by the plain language 
of a will should not be held to be 
modified by an ambiguous codicil any 
further than is expressly required by 
the terms of the codicil). 


Mo.—Wells v. Fuchs, 125 S.W. 1137, 
226 Mo. 97. 

N.Y¥.—Hard v. Ashley, 23 N.E. 177, 
U7 INGYe GOC? Kanery. Astor, 7 Ney. 
Super. 467 [mod on other grounds 9 
INDY? Lies 1) eeldiNotes “21]e> In “re 


Jacobs, 236 P. 
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appears with equal clearness.?® Accordingly, doubt- 
ful or ambiguous expressions will not revoke an ex- 
plicit clause of a will,?® and an erroneous recital in 
a codicil of the terms or provisions of the will will 
not operate to revoke or cut down gifts in the will*+ 
unless coupled with a clear indication of the inten- 
tion to revoke or modify the original provisions.*? 
So precatory words in a codicil are insufficient to cut 
down a clear gift in a will.*® 
ever, that the words of the codicil indicate with rea- 


It is sufficient, how- 


Parker’s Estate, 192 N.Y.S. 625, 118 
Mise. 121. 


N.C.—Joiner v. Joiner, 55 N.C. 68; 
Green v. Lane, 45 N.C. 102. 
Pa.—In re Sigel’s Estate, 62 A. 175, 


213-Pa. 14, 110 Am.S.R. 515, 1 R.A. 
N.S. 397 and note, 11 Prob.Rep.Ann. 


111; Lewis’ Appeal, 108 Pa. 133; Wet- 
ter’s Appeal, 12 A. 260, 262, 9 Pa. 
Cas. 276. 


R.I.—Derby v. Derby, 4 R.I. 414. 


Wis.—In re Moore’s Estate, 120 N. 
W. 417, 188 Wis. 602, 14 Prob.Rep. 
Ann. 180. ; 


Eng.—Kellett v. Kellett, L.R. 3 H. 
L. 160; In re Freme, [1895] 2 Ch. 
C133 Evans v. Evans, 17 Sim. 86, 42 
Eng. Ch. 86, 60 Reprint 1060; Wallace 
v. Seymour, 20 Wkly.Rep. 634. 


Peery te v. Findlay, 25 Ont. 


[a] Thus (1) where a will clearly 
devised a life estate to A, testatrix’ 
son, with remainder to his children, 
a codicil declaring that if A, ‘“‘being 
my heir in my will,” die before his 
son F, “he to be sole heir of . . 
A,” is too indefinite and uncertain to 
constitute F the devisee of the re- 
mainder. Wells v. Fuchs, 125 S.W. 
1137, 226 Mo. 97. (2) A word imper- 
fectly written will not be held to 
designate a chattel already disposed 
of by will in formal terms, where this 
is not the clear meaning. Goblet v. 
Beechey, 2 Russ.&M. 624, 11 Eng.Ch. 
624, 39 Reprint 532 [rev 3 Sim. 24, 6 
Eng-<Ch. 24, 57 Reprint 910]. 


30. Ala.—McGauly v. McGauly, 39 
So. 677. 


Md.—Lewis v. Payne, 77 A. 321, 113 
Md. 127, 30 L.R.A.N.S. 908; Thomas v. 
Levering, 21 A. 367, 23 A. 8, 73 Md. 
451; Buchanoon y. Lloyd, 1 A. 845, 
6 A. 171, 64 Md. 806; Johns Hopkins 
University v. Pinckney, 55 Md. 365. 


N.Y.—Goodwin vy. Coddington, 48 
N.E. 729, 154 N.Y. 2833 Kane) vy. As= 
tor: % N.Y.Super. 467 [mod on other 
grounds 9 N.Y. 113, 1 Seld.Notes 211]. 


Pa.—In re Sigel’s Hstate, 62 A. 175, 
213 Pa. 14, 110 Am.S.R. 515, 1 Wane’ 
N.S. 397 and note, 11 Prob. Rep.Ann. 
111; Leonard’s Estate, 10 Pa.Co. 437. 


R.I.—Derby v. Derby, 4 R.I. 414. 


Eng.—Doe v. Hicks, 8 Bing. 475, 
Zip Ee Glbine Ganga e od Reprint 476, ; 
Moore & S. 759, 1 Y.&J. 470, 148 Re- 
Boa 755 [Laff 1 ClLL.&E. 20, 6 Reprint 


31. 


Beatty v. Wilson, 4 Ky.L. 827; 
Re Smith, 2 Johns.&H. 594, 70 Re- 
print 1196; Scarlett v. Thurlow, 28 
L.T.Rep.N.S. 583; Armit v. Hipkins, 
28 L.T.Rep.N.S. 222. 


32. Beatty v. Wilson, 4 Ky.L. 827; 
Pilcher v. Hole, 7 Sim. 208, 8 Hng.Ch. 
208, 58 Reprint 816; Re Margitson, 48 
L.T.Rep.N.S. 172; Thurnall v. Rayn- 
er, 4 Wkly.Rep. 404. 


33. In re Moore’s Estate, 120 N.W. 
ea 138 Wis. 602, 14 Prob.Rep.Ann. 
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sonable certainty the intention of the testator to 
alter or vary the terms of the will** and it is not 
necessary to institute a comparison between the will 
and the codicil as to lucidity.*® It is sufficient if the 
intent to make a disposition inconsistent with the 
will is made as clear as the original gift.*® 


[§ 507] d. By Mutilation, Cancellation, or De- 
struction—(1) Statutory Provisions—(a) In Eng- 
land. By the sixth section of the statute of frauds 
it was provided that revocation of a written devise 
of lands, tenements, or hereditaments, or any clause 
thereof, might be effected by burning, canceling, tear- 
ing, or obliterating the same, either by the testator 
himself or by another in his presence and by his di- 
rection and consent.?*7 By a later statute*® it is pro- 
vided that the revocation of a will, by injury to the 
instrument itself, shall be only “by the burning, 
tearing, or otherwise destroying the same by the 
Testator, or by some Person in his Presence and by 
his Direction, with the Intention of revoking the 
same.” This statute, it is to be observed, omits the 
words “canceling or obliterating,” found in the stat- 
ute of frauds, and substitutes therefor the words 
“otherwise destroying.” Under it revocation by 
tearing or burning is authorized as under the statute 
of frauds, but revocation by cancellation is not rec- 
ognized, nor is revocation by obliteration, unless the 
obliteration is so complete that the words of the will 
are not apparent on an inspection of the instru- 
ment.?° 


[§ 508] (b) In United States. In the United 
States statutes permitting the revocation of wills by 


34. In re Sigel, 62 A. 175, 213. Pa. 
142 Oe Ams eco l5;, 1 Tid. ALINE: 3:9)0, 
11 Prob.Rep.Ann. 111. 


35. In re Sigel, supra; Randfield 
v. Randfield, 8 H.L.Cas. 225, 11 Re- 
print 414. 


290. 


N.Y.S. 


Gartland, 112 


Caisse 

36. Derby v. Derby, 4 R.I. 414. 23 Misc. 321. 

Cie otarco Car. LL (Crs $6. 

ss. St. 1 Vict. c 26 §§ 20, 21. S.W. 1057. 

39. Matter of Horsford, L.R. 3 W.Va.—Dower 
P.&D. 211; Matter of McCabe, L.R.| 113, 57 Am.R. 646. 
3 P.&D. 94; Cheese v. Jovejoy, 2 P.D. 

251; Twining v. Powell, 2 Coll. 262, 
33 cane, Ch: 262,463 Reprints 726; 45. 


WILLS 


N.J.—Mundy v. Mundy, 15 N.J.Eq. 


N.Y.—Matter of Hughes’ Will, 114 
929, 6i @Mise: JOT 
INES aSs 
1125, 185 App.Div. 
Matter of Ackels, 52 N.Y.S. 246, 


Sule Padioglo em N eSs 


Tex.—Sien v. Beitel, (Civ.App.) 289 
v. Seeds, 28 W.Va. 


Ont.—Re Tobey, 6 Ont.Pr. 272. 
Stockwell v. Ritherdon, 12 Jur. 
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tearing, burning, canceling, obliterating, or destroy- 
ing the same exist in most of the states. Some of 
these statutes follow the English statute of frauds, 
while others are more similar in provisions to the 
statute of Victoria.*° 


[§ 509] (2) By Whom Act May Be Committed. 
Such an act of revocation may, of course, be done by 
the testator,*! and, where the statute so provides, it 
may also be done by another by the direction, or with 
the consent, of the testator.t? General authority, 
however, to destroy a will is not sufficient to justify 
a cancellation at a remote period upon the exercise 
of the will and diseretion of the agent, without fur- 


‘ther sanction, knowledge, or direction on the part 


of the testator,4? and where, as in some jurisdictions, 
the statute requires that the act of revocation when 
done by a third person be in the presence of the tes- 
tator it is, of course, essential that there be a com- 
pliance with the statute*4 and the testator’s consent, 
given in his lifetime, will not make effective an act 
of destruction performed after his death.+° Where 
the statute requires that where the mutilation or de- 
struction is done by another person the direction and 
consent of the testator and the fact of the injury or 
destruction shall be proved by at least two witnesses, 
it has been held necessary that the revocatory aets 
be done in the presence of such witnesses.4® The 
act of a third person without authority is of no ef- 
fect,*7 except to avoid any provision of the will in 
his favor,*& and except also to render him lable to 
the devisees under the spoliated will for damages, in- 
eluding reasonable fees paid attorneys for their 


N.C.—Bennett v. Sherrod, 25 N.C. 


303, 40 Am.D. 410. 
S.C.—Means v. Moore, 14 S.C.L. 282. 


Tex.—Stephens vy. Leatherwood, 
(Civ.App.) 295 S.W. 236. 


EES MAESOnY v. Robinson, 12 P.- 


Matter of 


(18, 60) Mise. 


[a] Thus (1) under Decedent Hst. 
L. § 34, providing that a cancella- 
tion of a will must be with the in- 
tent and for the purpose of revoking 
it, where a testatrix had the last three 
pages of her will containing her sig- 
nature, with the names of the attest- 
ing witnesses, removed to be rewrit- 


Townley v. Watson, 3 Curt.Eccl. 761, | 779. 


163 Reprint 893; Stephens v. Taprell, 
2 Curt.Ececl. 458, 163 Reprint 473; 
Matter of Ibbetson, 2 Curt.Eccl. 337; 
Hobbs v. Knight, 1 Curt.Eccl. 768, 163 
Reprint 267. 


40. See statutory provisions. 


[a] In Iowa it has been held that 
“the word cancellation may have a 
different meaning at common law, but 
in our statute it manifestly means 
revocation by a written instrument.” 
Blackett v. Ziegler, 133 N.W. 901, 904, 
153 Iowa 344, 37 L.R.A.N.S. 291, Ann. 
Cas.19138E 115. 


41. Timon v. Claffy, 45 Barb. 438 
fartr4t SN. Y., 619 1. 


42. McCarn v. Rundall, 82 N.W. 
924, 111 Iowa 406, 5 Prob.Rep.Ann. 
624. 

43. 


Allison’s Devisees y. Allison’s 
Heirs, 7 Dana (Ky.) 90. 

44, Conn.—Miles’ Appeal, 36 A. 39, 
6S Conn. 2owwoolln-A, LT, 2. Prop, 
Rep.Ann, 219. 


Ky.—Steele vy. Price, 


5 B.Mon. 58. 


See also Matter of North, 6 
Jur. 564 (where words in the will 
were erased after the death of the 
testator in pursuance of a conversa- 
tion had with deceased). 


46. Timon v. Claffy, 45 Barb. 438 
[aff 41 N.Y. 619]; Matter of Ackel, 52 
N-Y.S= 246, 238 Mise, 321. 


47. Ark.—Cook v, Jeffett, 272 S.W. 
873, L169 Ark, 62. 


La.—Succession of Swanson, 58 So. 
L030; Led an be. 


Me.—Collagan y. Burns, 57 Me. 449. 


Neb.—In re Diener’s Estate, 113 N. 
W. 149, 79 Neb. 569, 14 L.R.A.N.S. 259, 
13 Prob.Rep.Ann. 174. 


N.Y.—In re Dorrity’s Will, 194 N. 
YS. 573,; 218i Mise: (725: Matter of 
Gartland’s ARNOTT NED CRS FIRS 80) 
Misc. 31, 6 Mills Surr. 482 [aff 119 N. 
Y¥.S. 1125, 185 App.Div. 915]; Matter of 
Hopkins, 72 N.Y.S. 415, 3b Mise. 702 
[aff 77 N.Y.S. 178, 73 App.Div. 559 (rev 
on other grounds 65 N.E. 173, 172 N.Y. 
360, 92 Am.S.R. 746, 65 L.R.A. 95)]; 
Early v. Early, 5 Redf.Surr. 376. 


ten with a clause added, and failed to 
sign the will as so changed, the re- 
moval and destruction of the original 
three pages containing her signature 
did not amount to a legal revocation 
of the will. In re Dorrity’s Will, 194 
N.Y.S. -b%3, 218 Mise. 725°. (2) ine 
erasure by witnesses of their signa- 
tures to the will is not effective as a 
revocation where there is no showing 
that the testator directed the destruc- 
tion of the document. Margary v. 
Robinson, 12 P.D. 8. 


[b] Revocation after death of tes- 
tator—Since the destruction of a 
will by a third person will not oper- 
ate to revoke the same in the life- 
time of the testator, unless the latter 
has consented thereto, a similar act 
performed after his death will not 
affect the validity of the will. Tuck- 
er v. Whitehead, 59 Miss. 594; , Ben- 
nett v. Sherrod, 25 N.C. 3038, 40 Am. 
D. 410; Haines v. Haines, 2 ‘Vern. Ch 
441, 23 Reprint 883. 


48. In re Thomas’ Will, 79 N.W. 
104, 76 Minn. 237, 77 Am.S.R. 639, 4 
Prob.Rep.Ann. 639. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 509-510] 


services in having the will probated.4® A subsequent 
assent, after the destruction of the will by a person 
other than the testator, has been held not equivalent 
to a previous direction,®® nor will subsequent ratifi- 
cation make effective an attempted revocation out of 


the presence of the testator.°? 


[§ 510] (3) Partial Revocation.°? 
English statute of frauds®* and the Wills Act,°4 and 
under similar provisions in many American stat- 
utes,°> which, in effect, authorize the revocation of a 
will or “any part thereof,” “or any clause thereof,” 
it seems well settled that there may be a revocation 
of a portion of a will by cancellation, leaving the re- 


il 
49. Taylor v. Bennett, 1 Ohio Cir. 
Cr 95,1. Ohio Cir Dec. 57. 


50. Steele v. Price, 5 B.Mon. (Ky.) 
58; Clingan v. Mitcheltree, 31 Pa. 25. 
See also Mills v. Millward, 15 P.D. 20 
(dictum). 


51. Miller v. Harrell, 194 S.W. 782, 
iD ICY. OS 


52. Partial revocation by: 
ee or obliteration see infra 
517. 


Codicil see infra § 506. 


Conflicting provisions of subsequent 
will see infra § 494. 


53. See supra § 507. 

54. See supra § 507. 

55. See statutory provisions. 

56. Ark.—Cook v. Jeffett, 272 S.W. 


873, 169 Ark. 62. 
Cal.—In re Wikman’s Estate, 84 P. 


212, 148 Cal. 642, 11 Prob.Rep.Ann. 
495; In re Chinmark’s Estate, Myr. 
Prob. 128. 


Ill.—Hubbard v. Hubbard, 64 N.E. 
1038, 198 Ill. 621 [aff 99 Ill.App. 555]; 
Wolf v. Bollinger, 62 Ill. 368. 


Iowa.—Blackett v. Ziegler, 133 N. 
W. 901, 153 Iowa 344, 37 L.R.A.N.S. 
29a, Ann.Cas.191l3H 115; Fry v. Fry, 
101 N.W. 144, 125 Iowa 424, 10 Prob. 
Rep.Ann. 265. 


Ky.—Russell v. 
WON, Ded Ky. bil: 
B.Mon. 383. 


Md.—Safe Deposit & Trust Co. v. 
Thom, 83 A. 45, 117 Md. 154; Home of 
the Aged v. Bantz, 69 A. 376, 107 Md. 
543; Dammann y. Dammann, 28 A. 
408; Eschbach v. Collins, 61 Md. 478, 
48 Am.R. 123. 


Mich.—Michigan Trust Co. v. Fox, 
159 N.W. 332, 192 Mich. 699. 


Mo.—Varnon v. Varnon, 67 Mo.App. 


Tyler, 6 S.W.(2d) 
Mirdor va Ludons 7. 
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N.J.—In re Frothingham’s Will, 74 
Aetil, 0: Ned. gq. sot [rey 71 A. 695, 
75 N.J.Eq. 205]; Hilyard v. Wood, 63 
A. 7, 71 N.J.Eq. 214, 12 Prob.Rep.Ann. 
200; In re Kirkpatrick’s Will, 22 N.J. 
Eq. 463. 


N.C.—In re Love’s Estate, 120 S.E. 
479, 186 N.C. 714; Baker v. Edge, 93 
mun 462, 174 "N.C, 1003 Barfield v. 
Carr, 86 S.E. 498, 169 N.C. 574; In re 
Wellborn’s Will, 165 N.C. 636. 


S.C.—Brown v. Brown, 74 S.E. 135, 
oS Crea Yoale 


Tex.—Stephens v. Leatherwood, 
(Civ.App.) 295 S.W. 236; Schnable v. 
Henderson, (Civ.App.) 152 S.W. 231. 


Wash.—In re Appleton’s Estate, 2 
P.(2d) 71, 74, 163 Wash. 632 [cit Cyc]. 


Eng.—Swinton v. Bailey, 1 Ex.D. 
TOs Matter of Maley, 12) (PP. Ds 134; 
Matter of Woodward, L.R. 2 P.&D. 
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(68 C.J.] 815 


mainder of the will unaffected,®® if such remainder 
standing alone be an understandable testamentary 
expression of the testator.>7 


In some of those ju- 
the clause of the statute making 


provision for the revocation of a will by burning, 


tearing, canceling, obliterating, or destruction omits 
any reference to revocation of a clause or a part 


Under’ the 


view.°°® 


206; In the Goods of Bentley, Pay i 
Tp: ‘455; Larkins v. Larkins, 3 B 

16, 127 Reprint 10, 60; fembere. a 
Mason, Comyns 451, 92 "Reprint 1155; 
Sutton v. Sutton, Cowp. 812, 98 Re- 
print 1376; Short v. Smith, 4 East 
419, 102 Reprint 891; Roberts v. 
tound, 3 Hagg.Eccl. 548, 162 Reprint 
1258; Francis v. Grover, 5 Hare 39, 
26 Eng.Ch. 39, 67 Reprint 818; Mar- 
tins v. Gardiner, 8 Sim. 73, 8 Eng.Ch. 
73, 59 Reprint 29; Matter of Leach, 
63 L.T.Rep.N.S. 111; Burkitt v. Bur- 
kitt, 2 Vern.Ch. 498, 23 Reprint 919; 
Mence v. Mence, 18 Ves.Jr. 348, 34 Re- 
print 349. 


[a] Reason for rule.—‘“‘Any other 
construction would require that the 
words ‘or any clause thereof’ be re- 
garded as having no effect.” Brown 
v. Eee 14°S.E5135, 136, 915S°C..10n. 


7 In re Appleton’s Hstate, 2 P. 
(2a) 41, 163 Wash: 632. 


58. .Law v. Law, 3 So. 752, 83 Ala. 
432; Hartz v. Sobel, 71 S.E. 995, 136 
Ga. 565, 38 -L:R.AIN.S, 797, Ann.Cas. 
1912D 165; Giffin v. Brooks, 31 N.E. 
743, 48 Ohio St. 211 [aff 3 Ohio Cir.Ct. 
110, 2. Ohio Cir.Dec. 64]; Coghlin v. 
Coghlin, 29 Ohio Cir.Ct. 251; Porter- 
field v. Porterfield, 4 Ohio N.P.N.S. 
654; Means v. Moore, 16 S.C.L. 314. 


[a] Thus, where a testatrix, after 
the execution of her will, cut there- 
from two items, and from another 
item, in which a bequest had been 
given to two nephews, the name of 
one, and also cut out the name of the 
same nephew as an executor, and re- 
moved other words, and pluralizing 
letters which showed that there were 
more legatees than one in the last- 
mentioned bequest, and more execu- 
tors than one nominated, and the will 
was propounded without such parts 
which had been cut therefrom, it was 
held, under Civ. Code (1910) § 3919, 
providing that an express revocation 
may be effected by any destruction 
or obliteration of the original will, 
by the testator, or by his direction, 
with intent to revoke, that a revoca- 
tion pro tanto by canceling or oblit- 
erating a part is not authorized. 
Hartz v. Sobel, 71 S.E. 995, 1386 Ga. 565, 
38 L.R.A.N.S. 797, Ann.Cas.1912D 165. 


[b] Im New York (1) the doubt 
existing prior to 1882 and due to the 
conflicting decisions such as Clark 
v. Smith, 34 Barb. 140 and McPherson 
v. Clark, 3 Bradf.Surr. 92 on the one 
side, which held that a partial revo- 
eation by cancellation was permissi- 
ble, and Quinn v. Quinn, 1 Thomps.& 
C. 437 and Matter of Prescott, 4 Redf. 
Surr. 178 on the other, which held that 
a partial revocation was not author- 
ized, was set at rest when the ques- 
tion came before the court of appeals 
in Lovell v. Quitman, 88 N.Y. 377, 42 
Am.R. 254, 14 N.Y.Wkly.Dig. 260 [aff 
25 Hun 5387, and overr McPherson y. 
Clark, supra], which held that no 
obliteration can be effective in part 


thereof it has been held that a partial revocation is 
not authorized,5§ 
In the absence of evidence aliunde an intent 
to revoke the whole will cannot be inferred from a 
partial mutilation which does not affect the instru- 
ment as an entirety, or destroy that part which gives 
effect to the whole.®° 


while others take a contrary 


The whole will may be caneel- 


unless it altogether destroys the 
whole will. Since that decision the 
law as then settled by the court of 
appeals has been uniformly followed 
(In re Van Woert’s Will, 131 N.Y.S. 
748, 147 App.Div. 483 [rev 130 N.Y.S. 
124, 71 Mise. 372]; Matter of Curtis’ 
Will, 119 N.Y.S. 1004; 135 App.Div. 
745; In re Enright’s Will, 248 N.Y.S. 
707, 139 Mise. 192; In re Bescher’s Es- 
tate, 229 N.Y.S. 821, 132 Misc. 625; 
In re Fox’s Will, 193 N.Y.S. 232, 118 
Mise. 352; In re Kent’s Will, 152 N. 
¥.S. 557, 89 Misc. 16 [rev on other 
grounds 155 N.Y.S. 894, 169 App.Div. 
388]; In re Hildenbrand’s Will, 150 N. 
Y.S. 1067, 87 Mise. 471]; In re Craw- 
ford’s Will, 142 N.Y.S. 1032, 80 Misc. 
615; Matter of Alger’s Will, 77 N.Y. 
S. 166, 38 Misc. 143; Gugel v. Vollmer, 
1 Dem.Surr. 484) (2) except in In re 
Parker's: GWilly, 65 “INeYeSs v0 ase Oo 
Mise. 219 where the dictum indicates 
at least a doubt as to what the rule 
should be. (3) The rule that a portion 
of a will can be revoked only by an 
instrument in writing properly exe- 
cuted applies only where it is sought 
to probate an instrument of which 
some portion has been removed or 
obliterated. Osburn v. Rochester 
Trust & Safe Deposit Co., 136 N.Y.S. 
859, 152 App.Div. 235 [mod on other 
grounds 102 N.E. 571, 209 N.Y. 54, 46 
L.R.A.N.S. 983, Ann.Cas.1915A 101). 
(4) It is accordingly not applicable 
where a testator, having in existence 
two or more wills or codicils which 
may consistently exist together as 
the expression of his testamentary 
wishes, destroys one of them with 
intent to revoke it and without the 
intention of affecting any other will 
he may have made. Osburn v. Roches- 
ter Trust & Safe Deposit Co., supra. 


59. Russell v. Tyler, 6 S.W.(2d) 
707, 224 Ky. 511; Appeal of O’Brien, 
115 A. 169, 120 Me. 434; Townshend 
v. Howard, 29 A. 1077, 86 Me. 285; 
Bigelow v. Gillott, 25 Am.R. 32, 123 
Mass. 102; Pomeroy’s Est., 19 Pa. 
Dist. 441; Ramsey’s Will, 2 Pa.Dist. 
425, 13 Pa.Co. 135. See also Miles’ 
Appeal, 36 A. 39, 68 Conn. 237, 36 L. 
Loe 176, 2 Prob.Rep.Ann. 219 (die- 
um 


“The power to revoke a will in- 
cludes the power to revoke any part 
of it.” Bigelow v. ator 123 Mass. 
LOSS) LOGE BAD eA Ten asic 


60. Ark.—Jeffett v. Cook, 299 S. 
W. 389, 175 Ark. 369; Cook v. Jeffett, 
272 S.W. 893, 169 ‘Ark. 62. 


Cal.—In re Streeton’s Estate, 
Be ie 183 Cal. 284. 


y.-—In re Brown’s Will, 1 B.Mon. 
56, at Am.D. 174. 


Mass.—Avery v. Pixley, 
460. 


N.Y.—Lovell v. Quitman,:88 N.Y. 
3877, 42 Am.R. 254. 


Pa.—Farren’s Estate, 
Co. 212, 214 [quot Cyc]. 
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ed if that which is essential to the validity of the 
whole will,*! as, for instance, the signature of the 
testator,°? or of a witness,°* is canceled or obliterat- 
In those jurisdictions where a 
partial revocation is permissible a single clause of a 
will may be revoked if only that clause is canceled or 
obliterated®* and a testator may, it seems, by striking 
out words reduce the interest of a beneficiary 
it is very generally held that the effect fierent must 
not be to effect a new testamentary disposition,®® 


ed animo revocandi. 


S.C.—Johnson vy. Brailsford, 11 S. 
C.L. 272, 10 Am.D. 601. 


Tex. wee v. Beitel, (Civ.App.) 289 
S..w. 105 


Roe ats v. Warren, L.R. 2 P.&D. 
401; Matter of Woodward, L.R. 2 P. 
&D. 206; Bell v. Fothergill, LR. 2 
P.&D. 148; Hobbs v. Knight, 1 Curt. 
Hecl. 768, 163 Reprint 267; Price v. 
Powell, 3 H.&N. 341, 157 Reprint 502; 
Christmas v. Whinyates, 3 Swab.& 
Tr. 81, 164 Reprint 1203; Matter of 
eulien, 1 Swab.&Tr. 23, 164 Reprint 
612. 


[a] Designedly leaving signature 
untouched.—Tearing the will in such 
a way as to indicate that the signa- 
ture and attestation clause are de- 
signedly left untouched only revokes 
that part of the will which is torn. 
In re Brown’s Will, 1 B.Mon. (Ky.) 56, 
35 Am.D. 174; Matter of Westbrook’s 
Will, 89 N.Y.S. 862, 44 Misc. 339; 
Ramsey’ Sy Walle2r eas Dist. 425, 13 Pa. 
©o,.,.71455; Clarke v. Scripps, 2 Rob. 
Eccl. 563, 163 Reprint 1414. 


{b] Cutting off first part of will, 
including the formal statement that 
the insyrument is the last will and 
testament of the testator, has been 
held not to effect a total revocation, 
where it appears probable that the 
part cut off contained something be- 
sides such statement, which the tes- 
tator might have wished to revoke. 
Matter of Woodward, L.R. 2 P.&D. 
206. 


{[c] Cutting out certain devises in 
will, and leaving the testator’s signa- 
ture at the conclusion of the will, or 
in the body, when no other signing 
had been intended, accompanied by a 
declaration that the intention was to 
revoke only that part of the will 
which was cut out, does not effect a 
revocation of the rest of the will. In 
re Brown’s Will, 1 B.Mon. (Ky.) 56, 
35 Am.D. 174. 


{[d] ‘Tearing off clause appointing 
executors revokes the will as to that 
clause, but does not, in the absence 
of evidence of an intention to the con- 
trary, revoke the whole will. Wells 
waeaVViells, 49 TB Mon, (Gy): ba.) 26 
Am.D. 150; Matter of Maley, 12 P.D. 
134. 


[e] Wearing off part of codicil.— 
In the case of a will and codicil, where 
the concluding words of the codicil, 
and the name of the testator attached 
thereto, are torn off, the name and 
seal to the will remaining entire, it 
will be presumed in the absence of 
evidence aliunde to the contrary that 
the testator intended to revoke only 
the codicil. In re Cook’s Will, 5 Pa. 
De Skea Le 


61. Jeffett v. Cook, 299 S.W. 389, 
175 Ark. 369; Cook v. Jeffett, 272 S. 
W. 893, 169 Ark. 62; Henry y. Fraser, 
58 App.D.C. 260, 29 F.(2d) 633, 62 A. 
L.R. 1364; Miih’s Succession, 35 La. 
Ann. 394, 48 Am.R. 242; Townshend 
v. Howard, 29 A. 1077, 86 Me. 285, 


62. Colo.—In re Glass’ Hstate, 60 
P. 186, 14 Colo.App. 377. 
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Ga.—MclIntyre v. McIntyre, 47 S.B. 
501, 120 Ga. 67, 102 Am.S.R. 71, 1 Ann. 
Cas. 606, 9 Prob.Rep.Ann. 212. 


Ind.—Woodfill v. Patton, 76 Ind. 
575, 40 Am.R. 269. 
La.—Miih’s Succession, 35 La.Ann. 


394, 48 Am.R,. 242. 


Me.—Townshend v. Howard, 29 A. 
1077, 86 Me. 285. 


Mass.—Sanderson vy. Norcross, 
N.E. 170, 242 Mass. 43. 


TENE ees re White’s Will, 25 N.J.Eq. 
als 


N.Y.—In re Hopkins, 65 N.E. 173, 
172 N.Y. 360, 92 Am.S.R. 746, 65 L.R. 
A. 95 [rearg ‘den 68 N.E. DUO AL OmING Yeo 
595]; In re Philp’s Will, 19 N.Y.S. oe 
64 Hun 635; Matter of Alger’s Will, 
77 N.Y.S. 166, 38 Misc. 143; Matter 
of Brookman, 38_N.Y.S. 575, 11 Misc. 
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675; Clark’s Will, Tuck.Surr. 445. 
Ohio.—Crosby v. Crosby, 10 Ohio 
Cir: CtiN.s. 57. 
Pa.—Evans’ Appeal, 58 Pa. 238; 
pepe? Church v. Robbarts, 2 Pa. 
Eng.—Matter of Morton, 12 P.D. 


141; Matter of White, L.R. 3 Ir. 413; 
Matter of James, 7 Jur.N.S. 52. 


[a] Where there are several sig- 
natures of testator in the will, as 
where it is written on several sheets 
of paper and every sheet is signed, a 
cancellation or obliteration of the last 
signature effects a revocation of the 


eae will. Evans’ Appeal, 58 Pa. 
[b] Cancellation of signature of 


testator to codicil of will has been 
held to revoke the will itself, where 
the codicil began on the same sheet 
of paper upon which the will ended, 
there being only a short blank space 
between the end of the will and the 
beginning of the codicil, and both in- 
struments were securely tied together 
in one cover. Matter of Brookman, 
33 N.Y.S. 575, 11 Misc. 675. 


63. Sanderson v. Norcross, 136 N. 
BE. 170, 242 Mass. 48; Matter of James, 
YG RVR RING 45 


64. Idaho.—In re Fisher’s Bstate, 
279 P. 291, 298, 47 Idaho 668 [quot 
Cyc]. 

Tll.— Hubbard's Estate v. Hubbard, 
99 Tll.App. 555 [aff 64 N.E. 1038, 198 
Tl. 621]. 


Iowa.—In re Hull’s Will, 
979, 117 Iowa 738. 


Ky.—Russell v. Tyler, 6 S.W.(2d) 
707, 711, 224 Ky. 612. [citiCye]s Du- 
dor v.. Tudor, 17'B.Mon. 383;. In re 
Brown’s Will, 1 B.Mon. 56, 35 Am.D. 
174; Wells v. Wells, 4 T.B.Mon. 152, 
16 Am.D. 150. 


La.—Batchelor’s Succession, 19 So. 
283, 48 La.Ann. 278; Miih’s Succes- 
sion, 35 La.Ann. 394, 48 Am.R. 242. 


Me.—Townshend v. Howard, 29 A. 
1077, 86 Me. 285; Doane vy. Hadlock, 
42 Me, 72. 


Mass.—Bigelow v. Gillott, 123 Mass, 


89 N.W. 


[§ 510. 


or operate to enlarge the estate of anyone who takes 
under the same will,®* or to change the character of 
the remaining provisions of the instrument,®*® for in 
such ease there is not simply a revocation but a new 
devise®® which can be made only by reéxecution and 
republication of the will.?° 
the phraseology of the statutes there is a diversity of 
opinion as to the effect of a cancellation of specific 
devises or legacies which increases the residuary es- 
tate, one line of authorities holding that such in- 


Owing to a difference in 


102, 25 Am.R. 32. 


N.J.—In re Kirkpatrick’s Will, 
N.J.Eq. 463. 


Pa.—Tomlinson’s Estate, 19 A. 482, 
133 Pa. 245, 19 Am.S.R. 637; Dixon’s 
Appeal, 55 Pa. 424. 


S.C.—Means v. Moore, 14 S.C.L. 282. 


Va.—Cogbill v. Cogbill, 2 Hen.&M. 
(12 Va.) 467. 


Eng.—Sutton v. Sutton, Cowp. 812, 
98 Reprint 1376. 


65. Swinton v. Bailey, 45 L.J.Exch. 
427 [aff 48 L.J.Q.B. 57]. 


[a] Thus a fee may be reduced to 
a life estate. Swinton v. Bailey, 45 L. 
J.Exch. 427 [aff 48 L.J.Q.B. 57]. 


22 


66. D.C.—Henry v. Fraser, 58 App. 
D.Cy 260," 29 Buia) 633;yi62) Amiaake 
1364. 

Ill.— Wolf v. Bollinger, 62 Ill. 368. 


A ane ies v. Collins, 61 Md. 
123. 


478, 48 Am.R 


car Calle v. Brown, 74 S.E. 135, 
91 SC. 10d 


Tex. eT datnexercce v. Stephens, 
(Commn.App.) 24 S.W.(2d) 819 [aff 
(Civ.App.) 13 S.W.(2d) 726, but adopt- 
ing dis op which disappr Stephens Vv. 
Leatherwood, (Civ.App.) 295 S.W. 236 
on this point]. 


Wash.—In re Appleton’s Estate, 2 
P.(2d) 71, 168 Wash. 632. 


[a] Thus a life estate cannot be 
transmitted into a fee simple by the 
obliteration of certain words in the 
will. Eschbach vy. Collins, 61 Md. 
478, 48 Am.R. 123. 


67. Conn.—Miles’ Appeal, 36 A. 39, 
68 Conn. 237%, 36 L.RiA. 176) 2 Prob. 
Rep.Ann. 219. 


D.C.—Henry v. Fraser, 58 App.D.C. 
260, 29 F.(2d) 633, 62 A.I.R. 1364. 


Md.—Woodstock College of Balti- 
more County v. Hankey, 99 A. 962, 129° 
Md. 675; Safe Deposit & Trust Co. 
v. Thom, 83 A. 45, 117 Md. 154; Home 
of the Aged v. Bantz, 69 A. 376, 107 
Md. 548; Eschbach y. Collins, 61 Md. 
498, 48 Am.R. 123. 


S.C.—Pringle v. McPherson’s Ex’rs, 
4S: Ca 2/09, us Ams, al Se 


Tex.—Leatherwood vy. Stephens, 
(Commn.App.) 24 S.W.(2d) 819 [aff 
(Civ.App.) 13 S.W.(2d) 726 but adopt- 
ing dis op which disappr Stephens 
v. Leatherwood, (Civ.App.) 295 S.W. 
236 on this point]. 


Eng.—Larkins v. Larkins, 8 B.&P. 
16, 127 Reprint 10. 


68. Woodstock College of Balti- 
more County v. Hankey, 99 A. 962, 129 
Ma. 675; Safe Deposit & Trust Co. vy. 
Thom, 83 A. 45, 117 Md. 154; Home of 
the Aged Vv. Bantz, 69 A. 376, 107 Md. 
543; Eschbach vy. Collins, 61 Md. 498, 
48 Am.R. 123. 


69. Henry v. Fraser, 58 App.D.C. 
260, 29 F.(2d) 6388, 62 A.L.R. 1364. 


70. See infra § 562. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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crease is an incident of the cancellation and not such 
a change in the original will as amounts to a new 
disposition,’ while other authorities 
hold that such cancellation is not permissible as the 
effect would be to increase the share of the residu- 
The whole will is not nec- 


testamentary 


2 


ary legatee or devisee.*? 


- essarily revoked by the destruction of a part; 
the animus which must govern the extent and meas- 
~ ure of operation to be attributed to the act, and de- 
termine whether the act shall effect the revocation of 
the whole instrument, or only of some, and what por- 
In those jurisdictions where partial 
revocation by mutilation, cancellation, or oblitera- 
tion is not permitted, the document in its original 
form is to be admitted to probate, if such original 
condition can be ascertained,** and where the con- 
tents of the obliterated parts cannot be ascertained 
the court will permit the probate of that part of the 


tion thereof.73 


will which remains*® unless it can 


71. Bigelow v. Gillott, 123 Mass. 
102, 25 Am.R. 32; Brown v. Brown, 
74 S.E. 135, 91 S.C. 101. See also In 
re Knapen, 53 A. 1003, 75 Vt. 146, 
98 Am.S.R. 808 (where the point is 
discussed but not decided). 


72. Miles’ Appeal, 36 A. 39, 68 
Conn. 237, 36 L.R.A. 176, 2 Prob.Rep. 
Ann. 219. 


[a] Residuary clause held not 
vitally enhanced.—In re Appleton’s 
Estate, 2 P.(2d) 71,.163 Wash. 632. 


73. Cal.—iIn re Streeton’s Estate, 
191 P. 16, 19, 183 Cal. 284 [quot Cyc]. 


Ky.—Russell v. Tyler, 6 S.W.(2d) 
707, 711, 224 Ky. 511 [cit Cyc]; In re 
Brown’s Will, 1 B.Mon. 56, 35 Am.D. 
174. 


Okl.—In re Cabler’s Hstate, 257 P. 
for, Tos, 124 Ok 275 [quot Cyc]. 


Pa.—Farren’s Estate, 9 Pa.Dist.& 
Co: 212, 214 Equot Cye]; In re ‘Cook's 
Wall, b-Pa.l.J:R. 1. 


Eng.—Matter of Woodward, L.R. 2 
P.&D. 206; Clarke v. Scripps, 2 Rob. 
Eecl. 563, 163 Reprint 1414. 


74, Hartz v. Sobel, 71 S.E. 995, 136 
Ga. 565, 38 L.R.A.N.S. 797, Ann.Cas. 
1912D 165; In re Kent’s Will, 155 N. 
Y.S. 894, 169 App.Div. 388 [rev on oth- 
er grounds 152 N.Y.S. 557, 89 Misc. 
16]; In re Enright’s Will, 248 N.Y.S. 
707, 139 Mise. 192. 


75. In re Kent’s Will, 155 N.Y.S. 
894, 169 App.Div. 388 [rev on other 
grounds 152 N.Y.S. 557, 89 Misc. 16]; 
In re Enright’s Will, 248 N.Y.S. 707, 
139 Misc. 192. 


76. In re Streeton’s Hstate, 191 P. 
16° 199183 Cal 284. [quot Cyc]; Invre 
Kent’s Will, 155 N.Y.S. 894, 169 App. 
Div. 388 [rev on other grounds 152 
N.Y.S. 557, 89 Misc. 16]; In re En- 
right’s Will, 248 N.Y.S. 707, 139 Misc. 
192. 


77. See supra § 482. 


7g. Ala.—Woodruff v. Hundley, 29 
So. 98, 127 Ala. 640, 85 Am.S.R. 145; 
Law v. Law, 3 So. 752, 83 Ala. 432. 


Cal.—In re Olmsted’s Estate, 54 P. 
745, 122 Cal. 224. 


Ga.—Hartz v. Sobel, 71 S.H. 995, 
1386 Ga. 565, 38 L.R.A.N.S. 797, Ann. 
Cas.1912D 165; McIntyre v. McIntyre, 
47 S.B. 501, 120 Ga. 67, 102 Am.S.R. 
ile Ann.Cas. 606, 9 Prob.Rep.Ann. 
212; Howard v. Hunter, 41 S.B. 638, 
115 Ga. 357, 90 Am.S.R. 121, 8 Prob. 
Rep.Ann. 9; Pryor v. Cogsin, 17 Ga. 
444, 


Ind.—Belshaw v. Chirwoak: 40 N.E. 
908, 141 Ind. 377; Runkle v. Gates, lg 
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parts 


aa..In General. 


it is 


Out. 


be seen that the 


Ind. 95. 


Iowa.—Gay v. Gay, 14 N.W. 238, 
60 Iowa 415, 46 Am.R. 78; Perjue v. 
Perjue, 4 Iowa 520. 


Ky.—Trice v. Shipton, 67 S.W. 377, 
113 Ky. 102, 28 Ky.L. 2392, 101 Am. 
S.R. 351; In re Beauchamp’s Will, 
4 T.B.Mon. 361; Gains v. Gains, 2 A.K. 
Marsh. 190, 12 Am.D. 375. 


-Minn.—Graham v. Birch, 49 N.W. 
697, 47 Minn. 171, 28 Am.S.R. 339. 


N.H.—Managle v. Parker, 71 A. 637, 
15 NH. 139, 24° DARL ASN:S. 180; Ann. 
Cas.1912A 269; Stevens v. Stevens, 56 
A. 916, 72 N.H. 360; Fellows v. Allen, 
60 N.H. 439, 49 Am.R. 328. 


N.J.—Mundy y. Mundy, 
Kq. 290. 


N.Y.—Delafield v. Parish, 25 N.Y. 
9; Clark v. Smith, 34 Barb. 140; Mat- 
ter of Ackel’s Estate, 52 N.Y.S. 246, 
23 Misc. 321; Dan v. Brown, 4 Cow. 
483, 15 Am.D, 3965. 


N.C.—In re Love’s Estate, 120 S.E. 
479, 186 N.C. 714; Barfield v. Carr, 
86 S.H. 498, 169 N.C. 574; Cutler v. 
Cuatleri640y SS. 63805 130, (N.C.r 1 89 
AmiSoR. 854, "57 LRA. 209% 7 Prob. 
Rep.Ann. 559; Hise v. Fincher, 32 N. 
C. 139,51 Am.D: 383; Giles’ Heirs-y. 
Giles’ Ex’rs, 1 N.C. 377, Cam.&N.Conf. 
174. 


Ohio.—Kent v. Mahaffey, 10 Ohio 
St. 204; Coghlin v. Coghlin, 29 Ohio 
CIICE2oL. 


Pa.—Clingan v. Mitcheltree, 31 Pa. 
25; Worrell’s Estate, 11 Pa.Dist.&Co. 
364. 


S.C.—Means v. Moore, 14 S.C.L. 282. 


Tex.—Johnson v. Brown, 51 Tex. 
65. 


Vt.—Blanchard’s Heirs v. 
ard’s Heirs, 32 Vt. 62. 


Va.—McBride v. McBride, 26 Gratt. 
(67 Va.) 476; Malone’s Adm’r_ v. 
Hobbs, 1 Rob. (40 Va.) 346, 39 Am. 
D. 263; Boyd v. Cook, 3 Leigh (30 
Va.) 32. 

Eng.—Cheese v. Lovejoy, 2 P.D. 251; 
Giles v. Warren, L.R. 2 P.&D. 401; 
Doe v. Harris, 8 A.&EH. 1, 35 E.C.L. 451, 
112 Reprint 737; Bibb v. Thomas, Ww. 
Bl. 1048, 96 Reprint 6138. 


Ont.—Re Mulholland, 34 Ont.L. 242, 
8 Ont. W.N. 573. 


[a] In Tennessee, where the ques- 
tion, except in cases of revocation by 
means of a nuncupative will, is con- 
trolled by the rules of the civil and 
ecclesiastical laws, so far as they 
have become a part of the common 


Lb ANS: 


Blanch- 
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missing parts would alter or affect the remaining 


[§ 511] (4) Act of Destruction, Mutilation, or 
Cancellation—(a) Necessity of Completion of Act— 


Not only must there be an inten- 


tion to revoke’? but the intention must be accom- 
panied by some one of the acts enumerated by the 
statute,** and a mere abandonment of a will,*® or 
a mere declaration of an intention to destroy or re- 
voke,®° or a statement by the testator that he had 
not made a will,** or that he had destroyed or revok- 
ed the will,*? or a belief that the will had been de- 
stroyed or revoked®*-§# is insufficient. 


[§ 512] bb. Direction To Destroy Not Carried 
A mere direction to another to destroy a will, 
not followed by actual destruction, will not effect 
a revocation.®® It is not enough that the testator be- 


law, the important question in all 
such cases is the intention of the tes- 
tator. If the testator does some act 
entirely different from those men- 
tioned in the statute, but with the 
full intention to revoke, it will be a 
revocation. Billington v. Jones, 66 S. 
W. 1127, 108 Tenn. 234, 91 Am.S.R. 
(51,56 L.R.A. 654. 


79. Goodsell’s Appeal, 10 A. 557, 
55 Conn. 171. 
86. Goodsell’s Appeal, 10 A. 557, 


55 Conn. 171; Hill’s Succession, 16 So. 
8195147. aa: Ann. 329; Cheese v. Love- 
JOVeo 2 AP Di 250. 


81. Trice v. Shipton, 67 S.W. 377, 
113 Ky. 102, 23 Ky.L. 2392, 101 Am: 
SR ool. 


82. Cheese v. Lovejoy, 2 P.D. 251. 
83-84. Cheese v. Lovejoy, supra. 


Belief that will had been destroyed 
by another see infra § 512. 


85. Cal.—lIn re Silva’s Estate, 145 
Peddie 69a alleen Ge 

Ga.—Harris v. McDonald, 108 S.E. 
448, 152 Ga. 18. 

Ky.—tTrice v. Shipton, 67 S.W. 377, 
Vis Ky. 102,"23" Kye 2393s on Am: 
Sono ook. 

N.J.—Mundy v. Mundy, 
290. 


N.Y.—In re McGill’s Will, 128 N.E. 
194, 229 N.Y. 405 


N.C.—Hise v. Fincher, 32 N.C. 139, 
51 .Am.D. 388. 


Ohio.—Lesnett v. 
App. 388. 


Pa.—Clingan v. Mitcheltree, 31 Pa. 
ae Ford’s Estate, 13 Pa.Dist.&Co, 


15 ERS 


Hunter, 15 Ohio 


Tenn.—Jones v. Jones, 
405, 148 Tenn. 596. 


Tex.—Tynan v. Paschal, 27 Tex. 286, 
84 Am.D. 619; Sien v. Beitel, (Civ. 
App.) 289 S. Ww. 1057. 


Va.—Malone’s Adm’r vy. Hobbs, 1 
Rob. (40 Va.) 366, 39 Am.D. 263; 
Boyd v. Cook, 3 Leigh (30 Va.) 32. 


Eng.—Doe v. Harris, 6 A.&E. 209, 
33 H.C.L. 129, 112 Reprint 79. 


But see Card v. Grinman, 5 Conn. 
164 (under the law as then existing 
permitting revocation by parol). 


[a] Thus (1) where the testatrix, 
fatally ill, requested her daughter 
to destroy her will, stating she did 
not want to die with it in existence, 
but the daughter said she would 
rather not do so without first advising 


228 S.W. 
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lieves the will to have been destroyed as directed,*® 
even though such belief is due to deceit practised 
by the person directed to destroy the will.** Even 
written instructions to destroy the will have been 
held not of themselves sufficient,** and, while it has 
also been held that a direction in a letter attested 
by two witnesses may be sufficient,’® even a written 
attested direction to destroy is insufficient if not de- 
livered to the custodian of the will.?° 


[§ 513] (b) Particular Acts—aa. In General. 
To what extent a cancellation, obliteration, or de- 
struction of the instrument must extend to be effec- 
tually revocatory cannot be stated with any great 
degree of particularity,?t and the sufficiency of the 
acts must depend upon the circumstances of each 
particular case,®? but if any one of the acts preserib- 
ed by statute are performed in the slightest manner 
with intent to revoke it will be an effectual revoca- 
tion.°? The paper must, however, be materially mu- 
tilated,®* so that, if unexplained by accompanying 
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declarations, an intent to revoke must be inferred 
from its appearance, taken in connection with the 
aet itself.°° It is obvious that the mutilation may 
be of such a part as to afford evidence that the de- 
ceased did not intend the document any longer to op- 
erate as his will.°® 


[§ 514] bb. Tearing or Cutting®’—(aa) In Gen- 
eral. By tearing, as used in the statutes, is not 
meant, necessarily, a literal tearing to pieces. 
slightest act of tearing with intent to revoke the 
whole will may be sufficient for the purpose.’’ The 
term “tearing” has been held to include eutting,®® 
but the removal of pins which fasten together the 
separate sheets of a will is not a tearing.t A seratch- 
ing out of a signature may be regarded as a lateral 
cutting out of such signature. Acts of tear- 
ing or cutting sufficient to revoke the will include 
the tearing off or cutting out of the signature 
of the testator,’ or the signature and attestation 


with her father, a lawyer and probate 
judge, and the father and husband 
told testatrix to put her mind at rest, 
that the will would never be set up, 
and it was put back in the box, the 
testatrix dying some twelve hours 
later, there was no effectual revoca- 
tion, the mere intention, unaccom- 
panied by some act of destruction, 
mutilation, or cancellation, not being 
sufficient, and whatever authority the 
testatrix gave her husband or daugh- 
ter to destroy the: will having ended 
at her death. Jones v. Jones, 228 S.W. 
405, 148 Tenn. 596. (2) The writing 
of a letter by the testatrix to her 
attorney directing him to “please de- 
stroy the will I made in favor of T. 
(residuary legatee),’’ did not consti- 
tute a revocation of the will under 
Decedent Est. L. § 34, in view of § 
21, since it did not in itself declare 
the revocation or an intention to re- 
voke it except through its destruc- 
tion by the attorney. In re McGill’s 
Will, 128 N.E. 194, 229 N.Y. 405. (3) 
Under Civ. Code § 1292, the testator’s 
direction to his wife tto destroy his 
will and her destruction of the en- 
velope which he was informed con- 
tained the will is not a revocation. 
In re Silva’s Estate, 145 P. 1015, 169 
Cale 116: 

Revocation by oral declaration gen- 
erally see supra § 486 

g6. Cal.—In re Silva’s Estate, 145 
eels 169 Cale 116; 

Ky.—tTrice v. Shipton, 67 S.W. 377, 
118 Ky. 102, 23 Ky.L.7 2392, Los Am. 
S.R. 351. 

a N.J.—Mundy vy. Mundy, 15 N.J.Eq. 

90. 

N.C.—Hise v. Fincher, 32 N. Cao; 
51 Am.D. 383. 

Tex.—Sien v. Beitel, (Civ.App.) 289 
S.W. 1057. 

Va.—Malone’s Adm’r vy. Hobbs, 1 
Rob. (40 Va.) 366, 39 Am.D. 263. 


Belief generally that will has been 
destroyed or revoked see supra § 511. 


87. Cal.—In re Silva’s Estate, 145 
P, 1015, 169 Cal. 116. 

Ky.—Trice v. Shipton, 67 S.W. 377, 
113 Ky. 102, 23 Ky.L. 23892, 101 Am. 
SR; obi. 

N.J.—Mundy v. Mundy, 15 N.J.Eq. 
290. 

N.C.—Hise v. Fincher, 
51 Am.D. 383. 


32 N.C. 139, 


Tex.—Sien v. Beitel, (Civ.App.) 289 
S.W. 1057. 


[a] “hus, where the beneficiary 
under a will fraudulently informed 
the testator that she had destroyed 
it according to his directions, probate 
of the document which was not de- 
stroyed cannot be denied on the 
ground ‘that it was revoked. In re 
Silva’s Estate, 145 P. 1015, 169 Cal. 
TO 


Revocation prevented by fraud or 
subterfuge generally see infra § 528. 


88. Johnson vy. Brown, 51 Tex. 65; 
Tynan v. Paschal, 27 Tex. 286, 84 Am. 
D. 619. Contra Walcott v. Ochterlony, 
1 Curt.Eccl. 580, 163 Reprint 203. 


89. Matter of Durance, L.R. 
&D. 406. 


yoo Lesnett v. Hunter, 32 Ohio C.A. 


91. Woodruff v. Hundley, 29 So. 
98, 127 Ala. 640, 85 Am.S.R. 145; Law 
v. Law, 83 Ala. 434; Matter of Wheel- 
er, 49 L.J.P.D.&Adm. 29. 


92. Bohanon vy. Walcot, 2 Miss. 336, 
29 Am.D. 631; Johnson v. Brailsford, 
11 S.C.L. 272, 10 Am.D. 601; Matter of 
Wheeler, 49 L.J.P.D.&Adm. 29. 


93. Matter of Alger’s Will, 77 N.Y. 
S. 166, 38 Mise. 143; Dan v. Brown, 4 
Cow. (N.Y.) 4838, 15 Am.D. 395; White 
v. Casten, 46 N.C. 197, 59 Am.D. 585; 
Aor v. Warner’s Estate, 37 Vt. 


94. Woodruff v. Hundley, 29 So. 
98, 127 Ala. 640, 85. Am.S°R. 146° 
Law v. Law, 83 Ala. 434. 


95. Woodruff v. Hundley, 29 So. 
98, 127 Ala. 640, 85 Am.S.R. 145; Law 
v. Law, 83 Ala. 484; Evans’ Appeal, 
b8 Pa. 238. 


96. In re Streeton’s Estate, 191 P. 
16, 19, 188 Cal. 284 [quot Cyc]; In re 
Cabler’s Hstaite, 257 P. 757, 758, 124 
Okl. 275 [quot Cyc]; Farren’s Estate, 
9 Pa.Dist.&Co. 912, 914 [quot Cyc]; 
Leonard v. Leonard, [1902] P. 243; 
Matter of Woodward, L.R. 2 P.&D. 
206; Clarke v. Scripps, 2 Rob.Eccl. 
563, 163 Reprint 1414. 


97. Partial revocation by tearing 
or cutting see supra § 510 


98. Cal.—In re aifectonts Bstate, 
191 P. 18, 19, 183 Cal. 284 [quot Cyc]. 


Ill.—Burton v. Wylde, 103 N.E. 976, 
978, 261 Ill. 397 [eit Cyc]. 


Miss.—Bohanon vy. Walcot, 2 Miss. 


Zeb. 


336, 29 Am.D. 631. 


N.C.—White v. Casten, 46 N.C. 197, 
59 Am.D. 585. 


Ohio.—Matter of Jones’ Estate, 2 
Ohio S.&C.P. 409, 2 Ohio N.P. 190. 


Pa.—Evans’ Appeal, 58 Pa. 238. 
S.C.—Johnson y. Brailsford, 11 S. 


C.L.. 272, 10° Am: D. +601" Pringles 
MePherson’s HEx’rs, 4 S:Clu. 2793) 38 
Am-=Di 7 13% 


IEng.—Matter of White, L.R. 3 Ir. 
413; Abraham v. Joseph, 5 Jur.N.S. 
179; Clarke v. Scripps, 2 Rob.Eccl. 
563, 163 Reprint 1414; Elms v. Elms, 
1 Swab.&Tr. 155, 164 Reprint 672; 


Bibb v. Thomas, W.Bl. 1043, 96 Re- 
print 6138. 
99. Burton v. Wylde, 103 N.E. 976, 


261 Ill. 397; In re Parker’s Will, 165 
N.Y.S. 702, 100 Mise. 219; Hobbs v. 
Knight, 1 Curt.Eccl. 768, 163 Reprint 
267; In re Cooke, 5 Notes of Cas. 390; 
Clarke v. Scripps, 2 Rob.Eecl. 563, 163 
Reprint 1414. 


1. Woodruff v. Hundley, 29 So. 98, 
127 Ala. 640, 85 Am.S.R. 145. 


2. Matter of Morton, 12 P.D. 141. 


3 Iowa.—Gay v. Gay, 14 N.W. 238, 
60 Iowa 415, 46 Am.R. 78. 


Ky.—Sanders’ Adm’r v. Babbitt, 51 
S.W. 168, 106 Ky. 646,21 Ky.L. 240. 


Minn.—In re Nelson’s Estate, 236 
N.W. 459, 461, 183 Minn. 295 [cit Cyc]. 


casa oe v. Smock, 11 N.J.EKq. 


N.Y.—In re Brewer’s Will, 197 N. 
Y.S. 364, 119 Mise. 741; In re ‘Francis’ 
Will, 132 N.Y.S. 695, 73 Mise. 148. 


Ohio.—Matter of Jones, 2 Ohio S. 
&C.P. 409, 2 Ohio N.P. 190 


Okl.—In re Cabler’s matte, 2571S es 
757, 124 Okl. 275. 


Eng.—Matter of Morton, 
141; Hobbs v. Knight, 
768, 168 Reprint 267; Williams v. 
Tyley, Johns. 530, 70 Reprint 531; 
Matter of Harris, 3 Swab.&Tr. 485, 164 
Reprint 1364; Matter of Lewis, 1 
Swab.&Tr. 31, 164 Reprint 615; Mat- 
ter of Gullon, 1 Swab.&Tr. 28, 164 Re- 
print 612; Matter of Simpson, 5 Jur. 
N.S. 1366. 


Spe rere v. Cummings, 6 U.C.Q.B. 


“The total excision of the signature 
to the will by one who must, in this 
cause, be taken to be the testator him- 


12 P.D. 
1 Curt.Eccl. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘heme 


. 


§§ 514-518] 


clause,* or the signatures of witnesses.> If the tes- 
tator has made a signature on an intermediate page 
of a will a necessary part of the will, tearing off such 
signature revokes the will although the final signa- 
ture is left untouched.® The cutting out of a clause 
of a will may have the effect of revoking that provi- 
sion. Even a seal,® although unnecessary to a will, 
or lines, that are equally unnecessary,? are made a 
part of the will by the testator and if torn from the 
will animo revoeandi!® the statute is satisfied. On 
the other hand, the tearing off of the surname only 
from the testator’s signature does not of itself es- 
tablish a revocation.** 


[§ 515] (bb) Effect of Preservation of Part Torn 
Off or Cut Out. It has been held that the reten- 
tion of the part torn from the will does not affect 
the revocatory effect of the tearing,!? but the eir- 
cumstances surrounding the retention may be such as 
to show that the tearing was not done animo revo- 
eandi.t? Where the will is torn into several frag- 
ments it is revoked even though a person other than 
the testator subsequently sews such fragments to- 
gether so that the will is perfectly legible.'4 


[§ 516] cc. Burning. Where the statute recog- 


nizes burning as a mode of revocation of a will, a 
revocation by burning is effectual.1®° A very little 
burning?® or even a slight singeing’’ if done with an 


self, indicates an intention on his part 
to revoke the will. Such a conclusion 
is the only one consistent with a stat- 
ute which tolerates revocation of a 9 
will by the testator’s cancellation, ob- 5 
literation, or destruction of the instru- 
ment. A cutting out of the signature 10. 
of the maker of a note by the maker 11 
of such note ends the currency of the Co 312 
note. The note can have no further ; 2 
legal inception. Is there any differ- 12. 
ence in the abstract between such a | 757, 
writing and any other inceptive in- 
strument, unless the statute of wills 
dictates to the contrary? If there is, 
it is not apparent to the surrogate.” 
In re Francis’ Will, 132 N.Y.S: 695, 
702, 73 Misc. 148. 


4 Magnesi v. Hazelton, 45 J.P. 14. 
816; Matter of Lewis, 1 Swab.&Tr. ; 
31, 164 Reprint 615; Matter of Mar- 
shall, 17 Wkly.Rep. 687. 


5. In re White’s Will, 25 N.J.Eq. 
501; Matter of Morton, 12 P.D. 141; 
Hobbs v. Knight, 1 Curt.Eccl. 768, 163 
Reprint 267; Abraham v. Joseph, 5 


Johnson vy. 


124 Okl. 


zelton, 
586. 


CNSYS) 5 45 1: 
111 Mo.App. 


59 Am.D, 585; 
238; 
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See also Stevens v. Stevens, 56 A. 
916, 72 N.H. 360 (where rule not ap- 
plicable to facts). 

Brailsford, 11 S.C. 
Ie 202 OAD n6 OL. 24. 


See supra § 482. 25. 
Farren’s Estate, 9 


In re eee Estate, 
15; 

son, 5 Jur.N.S. 1366; 
45 J.P. 816, 44 L.T.Rep.N.S. 


13. Matter of Ackels’ 
N.Y.S. 246, 23 Misc. 321; 
Wheeler, 49 L.J.P.D.&Adm. 29. 


Sweet v. Sweet, 1 Redf.Surr. 
15. Schaaf ee 90 S.W. 10387, 
447. 


16. White v. Casten, 46 N.C. 197, 
Evans’ Appeal, 58 Pa. | -‘ 
Johnson y. Brailsford, 11 S.C.L. | ¥: 


(68 C.J.] 819 


intention to revoke may be sufficient to satisfy the 
statute, although, without the testator’s consent, the 
will is rescued by another person and preserved.'® 
A singeing of the cover of a will is not a burning 
where no part of the will itself is burned.*® 


[§ 517] dd. Cancellation or Obliteration?°—(aa) 
In General. In England, as stated above,” the 
present statute on the subject of revocation does not 
authorize revocation by cancellation; and revocation 
by obliteration ean be effected only by a complete ef- 
facement of what is sought to be revoked so that the 
words are illegible,?? even with the aid of a magni- 
fying glass,?* or by holding the document against the 
light,?* but not by the resort to any physical inter- 
ference with the document,?° such as removing a 
piece of paper pasted on the document.?® A rule 
similar to the English rule prevails in Ontario.*7 
In the United States, however, in those states where 
the statutes permit revocation by cancellation or ob- 
literation,?® a will may, of course, be legally revoked 
either by cancellation or obliteration.” 


[§ 518] (bb) Manner of Canceling or Obliterat- 
ing—aaa. Of Canceling. It has been held that the 
legislature must be presumed to have used the word 
“canceling” in its ordinary and commonly under- 
stood sense,®® not as meaning exclusively the draw- 


frey, 69 L.T.Rep.N.S. 22. 


23. Matter of Horsford, L.R. 3 P.& 
D. 211; Matter ef Ibbetson, 2 Curt. 
Eccl. 337, 163 Reprint 431. 


Ffinch v. Combe, [1894] P. 191. 


Ffinch vi Combe, supra; Mat- 
ter of Horsford, L.Ri-3 Pep 21 


26. In re Horsford, L.R. 3 P.&D. 
eae ie 2.755) fea ba I 


Matter of Simp-| 97, Bell v. Mattheman, 48 Ont.L 
Magnesi v. Ha-| 364." Re Mulholland, 34 Ont.L. 242, § 
Ont.W.N. 573. 


Estate, 52 28. See statutory provisions. 


Matter of 29. In re Olmsted’s Estate, 54 P. 
745, 122 Cal. 224; Hubbard’s Estate 
v. Hubbard, 99 Ill.App. 555 [aff 64 N. 
BH. 10388, 198 Ill. 621]; Townshend v. 
Howard, 29 A. 1077, 86 Me. 285; In re 
Kirkpatrick’s Will, 22 N.J.Eq. 463; 
Smith v. Runkle, (Prerog.) 97 A. 296 
[aff 98 A. 1086, 86 N.J.Eq. 257; God- 
ley _v. Smith, 98 A. 1085, and Smith 
Scholfield, 98 A. 1087]. 


Pa.Dist.& 


Jur.N.S. 179; Evans v. Dallow, 31 L.| 272, 10 Am.D. 60 " fa] Sancolsnons or erasures in 
J.P.&M. 128. 17. Bibb v. Thomas, 2 W.BI. 1048, olographic will are permissible. In 
6. Williams v. Tyley, Johns. 530,|96 Reprint 613. Peds her's Seetate eases Mee ee cae 
70 Reprint 531. 18. White v. Casten, 46 N.C. 197, Sp raice 
7. Schnable v. 59 Am.D. 585; Bibb v. Thomas, 2 W.|._[b]. In Iowa (1) under a statute 


Henderson, (Tex. 
Civ.App.) 152 S.W. 231. 


Partial revocation generally see su- [a] 


Bl. 1048, 96 Reprint 613. 
Thus the throwing of a will 


providing that a will may be revoked 
by being canceled or destroyed, but 
further providing that when done by 


pra § 510. 


8. Mass.—Avery v. Pixley, 4 Mass. 
460. See also Avery v. Pixley, 4 
Mass. 460 (dictum). 


Miss.—Bohanon v. Walcot, 2 Miss. 
336, 29 Am.D. 631. 


N.J.—In re White’s Will, 
Eq. 501. 


Okl.—In re Cabler’s Estate, 257 P. 
757, 758, 124 Okl. 275 [quot Cyc]. 


S.C.—Johnson v. Brailsford, 11 S.C. 
Lu. 272, 10 Am.D. 601. 


Eng.—Lambell v. Lambell, 3 Hagg. 
Eccl. 568, 162 Reprint 1266; Price 
v. Powell, 3 H.&N. 341, 157 Reprint 
502; Davies v. Davies, 1 Lee Eccl. 444, 
161 Reprint 164. 


NB—In re Drury, 22° N.B! 318. 


25 N.J. 


on the fire with the purpose of de- 
stroying and revoking it, the effect 
being that it is burned in three places, 
without, however, interfering with the 
writing, constitutes a sufficient revo- 
cation, although without the testa- 
tor’s knowledge it is rescued and pre- 
served by a third person. White v. 
Casten, 46 N.C..197, 59 Am.D. 585. 


19. Doe v. Harris, 6 A.&E. 209, 33 
B.C. 129, 112 Reprint 79. 

20. “Cancellation” generally see 8 
Ged ep eos: 

“Obliteration” generally see 46 C.J. 
p 851. 

21. See supra § 507. 

22. Matter of Gosling, 11 P.D. 79; 


Matter of Fary, 15 Jur. 1114; Matter 
of Dyer, 5 Jur. 1016; Matter of God- 


cancellation the revocation must be 
witnessed in the Same manner as the 
making of a new will, it has been held 
that cancellation means revocation by 
a written instrument. Blackett v. 
Ziegler, 133 N.W. 901, 153 Iowa 3844, 
87 L.R.A.N.S. 291, Ann.Cas.19138E 115. 
(2) Merely drawing a scroll through 
the signature of the testator is not 
a sufficient revocation where it is not 
witnessed in the manner required by 
statute. Gay v. Gay, 14 N.W. 238, 60 
Iowa 415, 46 Am.R. 78. (3) If there 
is a failure to comply with the stat- 
ute requiring cancellation to be wit- 
nessed, the intent of the testator is 
immaterial. Richardson v. Baird, 102 
N.W. 128, 126 Iowa 408, 10 Prob.Rep. 
Ann. 433. 


30. Meredith v. Meredith, (Del.Su- 
per.) 157 A. 202. 
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ing of crossed lines on the paper,*! and, where the 
statute does not provide any particular mode to be 
followed, the method and means of cancellation are 
left to the judgment of the testator*? and any act 
done, which in common understanding is regarded as 
a cancellation when done to any other instrument, 
must be considered as a cancellation when done to a 
will or any part thereof.** Thus a will may be can- 
celed by rendering its provisions illegible,** and it 
is not necessary that the cancellation or obliteration 
shall efface the words of tne will; any act done with 
intent to revoke is effectual, although the words can- 
celed or obliterated can be read notwithstanding such 
act,?> provided the portion canceled or obliterated is 
a material,?® but not necessarily an essential,** part 
of the will or portion of the will which it is sought to 


“Cancel” generally see 9 C.J. p 
53. 

“Cancellation” generally see 9 C.J. 
Deloss 


31. Matter of Alger, 77 N.Y.S. 166, 
88 Misc. 148; Appeal of Evans, 58 Pa. 
238. “ 


32. Meredith v. Meredith, (Del.Su- 
per.) 157 A. 202. 


33. In re Olmsted’s Estate, 54 P. 
745, 122 Cal. 224; Meredith v. Mere- 
dith, (Del.Super.) 157 A. 202; Appeal 
of Evans, 58 Pa. 238; Warner v. War- 
ner’s Estate, 37 Vt. 356. 


34. Noesen y. Erkenswick, supra. 


35. Ark.—Jeffett v. Cook, 299 S.W. 
389, 175 Ark. 369; Cook v. Jeffett, 272 
S.W. 893, 169 Ark. 62. 


Cal.—In re Wikman’s Estate, 84 P. 
212, 148 Cal. 642, 11 Prob.Rep.Ann. 
495. 


Del.—Meredith v. Meredith, (Su- 


per.) 157 A. 202. 


Ill.—Noesen v. Erkenswick, 131 N. 
BE. 622, 298 Ill. 231. 


' Ind.—Woodfill v. Patton, 76 Ind. 
575, 40 Am.R. 269. 


Ky.—Stuart v. McWhorter, 36 S.W. 
(2d) 842, 238 Ky. 82. 


N.J.—In re Kirkpatrick’s: Will, 22 
N.J.Eq. 463. ; 


N.Y.—Dan v. Brown, 4 Cow. 483, 
15 Am.D. 895; Clark’s Will, Tuck. 
Surr. 445. 


N.C.—In re Love’s Estate, 120 S.E. 
479, 186 N.C. 714; Bethell v. Moore, 
19 N.C. 311. 


Pa.—Evans’ Appeal, 58 Pa. 238. 
S.cC.—Means v. Moore, 14 S.C.L. 282. 


Vt.—-Warner v. Warner’s Estate, 37 
Vt. 356. 


[a] ‘hus the placing of horizontal 
lines and x’s on the clause of a will, 
with intent to revoke, has the effect 
of revoking that clause, although the 
words are still legible. Stuart v. Mc- 
Whorter, 36 S.W.(2d) 842, 238 Ky. 82. 


{b] Reason for rule.—‘Surely no 
one can be found who would say that 
a postage stamp is not canceled be- 
cause he can still see that it is a 
postage stamp, nor that a provision 
of any document is not canceled by 
drawing a line through it with pen 
and ink although the words can still 
be read, nor that any banker, what- 
ever he might think of other methods 
of cancellation, would pay a check 
canceled by writing across the face 
merely because he could see what the 
check was before cancellation. It 
would be going far beyond the stat- 


' the witnesses. 
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revoke. 


ute to say that a will is not canceled 
unless the words are erased or oblit- 
erated so that the nature of the will 
before cancellation, or its provisions, 
cannot be discovered.” Noesen v. 
Ba one wick, 131 N.E. 632, 298 Ill. 231, 
35. 


26. 


140; 


Clark v. Smith, 34 Barb. (N.Y.) 
In re Love's Estate, 120 S.H. 479, 
LG IN. Cr ah: 


37. Hartz v. Sobel, 71 S.E. 995, 136 
Ga. 565, 38 L.R.A.N.S. 797, Ann.Cas. 
1912D 165. 


38. Cal.—In re, Wikman’s Estate, 
84 P. 212, 148 Cal. 642; In re Olm- 
sted’s Hstate, 54 P. 745, 122 Cal. 224; 
ane re Chinmark’s: Estate, Myr.Prob. 
128, 


Colo.—In re Glass’ 
186, 14 Colo.App. 377. 


Ill. Hubbard v. Hubbard, 64 N.E. 
1038, 198 Ill. 621 [aff 99 Ill.App. 555]; 
Pyle v. Murphy, 180 Ill.App. 1S. 


Me.—Townshend v. Howard, 29 A. 
1077, 86 Me. 285. 


Mass.—Sanderson v. Norcross, 136 
N.E. 170, 242 Mass. 42. 


N.J.—In re Kirkpatrick’s Will, 22 
N.J.Eq. 463; Smith v. Runkle, (Pre- 
rog.) 97 A. 296 [aff 98 A. 1086, 86 
N.J.Eq. 257, Godléy v. Smith, 98 A. 
ioe and Smith v. Scholfield, 98 A. 
1087]. 


N.Y.—Matter of Alger, 
166, 88 Misc. 148. ‘ 


Pa.—In re Wood’s Estate, 93 A. 483, 
247 Pa. 377. 


Vt.—Warner v. Warner’s Estate, 37 
Vt. 356: 


[a] Cancellation has been held to 
be effected by: (1) The scratching out 
of the signature of the testator and 
the drawing of lines through those of 
Sanderson y. Nor- 
cross, 136 N.E. 170, 242 Mass. 43. (2) 
Drawing lines through paragraphs of 
a bequest sought to be canceled. In 
eae Ne Estate, 93 A. 483, 247 Pa. 


89. In re Barnes’ Will, 186 N.Y.S. 
940, 76 Misc. 382. 


40. Mence v. Mence, 18 Ves.Jr. 348) 
34 Reprint 349. 


41. Noesen v. Erkenswick, 131 N. 
BE. 622, 298 Ill. 231; In re Love’s Es- 
tate, 120 S.E. 479, 186 N.C. 714. 


.42. In re Parsons’ Will, 195 N.Y.S. 
742, 119 Misc. 26; In re Barnes’ Will, 
136 N.Y.S. 940, 76 Mise. 382. 


[a] Thus (1) where the testator 
of a holographic will wrote across 
face of the written will, ‘Will re- 
voked,”’ and “This will is hereby re- 


Estate, 60 P. 
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—[§ 518 


Usually in legal as well as in common ac- 
ceptance cancellation is accomplished by the draw- 
ing of lines over or across words with the intent to 
nullify them,?® and the form and extent of the lines 
are totally unimportant so long as they are a physi- 
eal token of the intent to revoke.*® 
quest may be revoked by drawing a line through the 
disposing part.*° 
plished by erasure or obliteration*! or by writing on 
the will words which indicate an intention to can- 
cel,*? provided the words erased or obliterated*? or 
over which the words indicating an intention to re- 
voke are written** are of such significance that they 
constitute a material portion of the will. 
tion, not across any language of the will, merely 
amounts to an unattested instrument of revocation*® 


A residuary be- 


Cancellation may also be accom- 


A nota- 


voked,” and signed his name with 
lines beneath the signature, the will 
was canceled, defaced, and obliterat- 
ed, within the meaning of Decedent 
Hst. L. § 34 subds 5, 6, when the tes- 
tator wrote the words of revocation 
thereon. In re Parsons’ Will, 195 N.Y. 
S. 742, 119 Mise. 26. (2) The words 
‘null and void’ with the testator’s 
name on the face of each paragraph 
of testator’s will constituted a can- 
cellation. In re Barnes’ Will, 136 N. 
Y.S. 940, 76 Misc. 382. 


43. Del.—Meredith v. Meredith, 


| (Super.) 157 A. 202. 


Ga.—Howard v. Hunter, 41 S.E. 638, 
115, Ga. 3575/90. "Am. SiR, 121, "8 Prone 
Rep.Ann. 9. : 


Ill.—Noesen v. Erkenswick, 131 N. 
E. 622, 298 Ill. 231; Dowling v. Gil- 
ee 122 N.E. 70, 286 Ill. 530, 3 ALL. 
%. 829. 


N.C.—In re Love’s Estate, 120 S.E. 
479, 186 N.C. 714. 


Wis.—In re Young’s Will, 141 N.W. 
226, 153 Wis. 337. 


[a] Thus (1) where, when a will 
was offered for probate, it contained 
erasure of certain words by having 
ink marks drawn across their face, 
and some of them seemed to have 
been blurred as if they had been rub- 
bed over with a finger end, but leav- 
ing out the words so obliterated and 
accepting the position that the eras- 
ures were made with intent to revoke, 
the controlling clause in such item 
remained unaltered, and was sufficient 
to carry the designated property to 
the devisee as originally written, 
there was no revocation. In re Love’s 
Estate, 120 S.E. 479, 186 Nc 7H4y 
(2) Obliteration of the signature to 
a will preceding the attestation clause 
was not a revocation, where it was 
the signature following such clause 
that was witnessed. In re Young’s 
Will, 141 N.W. 226, 153 Wis. 337. 


44. Oetjen v. Oetjen, 42 S.E. 387; 
115 Ga, 1004; Howard v. Hunter, 41 
S.E. 638, 115 Ga. 357, 90:Am.S.R. 121, 
8 Prob.Rep.Ann. 9; Noesen v. Erk- 
enswick, 131 N.E. 622, 298 Tll. 231; 
Dowling v. Gilliland, 122 N.H. 70, 
286 Ill. 5380, 3 A.L.R. 829. 


[a] Cancellation held sufficient.— 
Where the testatrix’ attorney, at her 
direction, wrote across the face of 
her will, across a part of the signa- 
ture, the date, the name of the execu- 
tor, and the devise made, the words, 
“T hereby cancel and annul the within 
instrument,” the testatrix signing, 
there was an effectual cancellation by 
writing. Noesen vy. Erkenswick, 131 
N.E. 622, 298 Ill. 231. 


45. See supra § 487. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 518-520] 


and is inoperative,*® although there is contrary au- 
thority to the effect that it is immaterial where the 
writing appears, so long as the words clearly indicate 
an intention to eancel.*7 The cancellation or obliter- 
ation of words on the envelope containing the will,*® 
such as “the last will and testament and codicil,” is 
not effective as a revocation of the will.4® Caneeling 
a legatee’s name in some parts of the bequest but 
not in others is not sufficient to effect a revocation.®® 


Use of pencil. While in England it seems to be 
the rule that when a pencil is used the cancellation 
is prima facie deliberative and not final in the ab- 
sence of evidence that it was intended to be final,°? 
the rule in this country is that such cancellations 
or obliterations are as effectual when made with a 
pencil as when made with a pen.®? 


[§ 519] bbb. Of Obliterating. Revocation by ob- 
literating may be effected by erasing,®* drawing lines 


46. Howard v. Hunter, 41 S.E. 638, 
tis Ga. 35%, 90° Am.S.R. 121, 8 Prob. 
Rep.Ann. 9; Dowling v. Gilliland, 122 | it; 
N.B. 70, 286 Ill, 530, 3 A.L.R. 829; 
Matter of Akers, 77 N.Y.S. 648, 74 
App.Div. 461; Ladd’s Will, 18 N.W. 


was crossed out 


the will was 
places; 


WILLS 


through it and the date written under 


it was held that the will was 
canceled, and that a will could be 
canceled by writing upon the will it- 


[68 C.J.] 821 


across the signatures of the testator and the witness- 
es,>* or blotting out the words of the will.°> Oblit- 
eration does not require the effacing of the letters 
of the will so completely that they cannot be read.°°® 
A line drawn through the writing is, doubtless, ob- 
literation although it may leave it as legible as it was 
before.*? 


[§ 520] ee. Destruction. While destruction has 
been distinguished from cancellation of a will,®® it 
has also been held that the word “destroy” includes 
canceling, obliterating,®>® burning, and tearing.®°? 
Subject to the requirement of mental capacity to re- 
voke,®! if a will is purposely destroyed by the tes- 
tator it is revoked.®? Destruction, however, does 
not necessarily require annihilation or a change into 
other forms of matter.°* Tearing into fragments 
is undoubtedly destruction, although the fragments 
may be reunited.°* Mere inattention or carelessness 


394, 48 Am.R. 242. 


54. In re Kuntz’ Will, 
403, 140 Misc. 598. 


55. Townshend vy. Howard, 29 A. 
1077, 86 Me. 285. 


by a line drawn 


251. N.Y.S. 


also torn in two 


734, 60 Wis. 187, 50 Am.R. 355 [crit 
Warner v. Warner’s Estate, 37 Vt. 
356]. But see Matter of Alger’s Will, 
77 N.Y.S. 166, 169, 38 Misc. 143 (‘‘Cer- 
tainly it seems that, when a person is 
capable of writing at the end of an 
instrument that it is his intention 
and wish to cancel the same, his act 
should be entitled to as much credit 
as those of a person who simply 
draws a line across the same, and 
states to a third party that he does 
it for the purpose of canceling it’’). 


{a] MIlustrations.—(1) Under Stat- 
ute of Wills § 17, the testator did not 
revoke his will by cancellation where 
he noted on its face “Not any good; 
changed my mind,” with date, the 
writing not obliterating or intersect- 
ing any words in the will, although 
touching the words “signed’ and 
“sealed” in the attestation clause. 
Dowling v. Gilliland, 122 N.E. 70, 286 
Ill. 530, 3 A.L.R. 829. (2) A will was 
written on the first page of a double 
sheet of paper, and the testatrix wrote 
upon the fourth page of the sheet the 
words: “I revoke this will.” This 
writing was signed and dated. It was 
held that the will was not canceled. 
Ladd’s Will, 18 N.W. 734, 60 Wis. 187, 
50 Am.R. 355. (3) Where the testa- 
tor wrote on the margin of the will 
the following words, “This will and 
codicil is revoked,” it was held that 
there was no revocation. Matter of 
Akers, 77 N.Y.S. 648, 74 App.Div. 461, 
11 N.Y.Ann.Cas. 242 [aff 66 N.E. 1103, 
173 N.Y. 620]. (4) The word ‘cancel- 
ing”’ in Act April 8, 1833 § 13, author- 
izing the revocation of a will by burn- 
ing, canceling, obliterating, or de- 
stroying the same, does not include 
the act of the testator in writing the 
word “obsolete” on the margin of his 
will, without signing the same. Lew- 
is v. Lewis, 2 Watts & S. (Pa.) 455. 


47. Semmes v. Semmes, 7 Harr.&J. 
(Md.) 388; Warner v. Warner’s Es- 
tate, 37 Vt. 356. See also Evans’ Ap- 
peal, 58 Pa. 238 ([dist Lewis v. Lewis, 
2 Watts&S. (Pa.) 455, where it was 
held that the word “obsolete” writ- 
ten on the margin of a will did not 
amount to a cancellation], in which 
the word “canceled’’ was written upon 
the back of the will, the signature 
of the testator to a codicil was 
crossed out, and the word “canceled’”’ 
written under it; the signature of 
the testator appeared in two places 
in the original will, and one of these 


self a word that manifested an inten- 
tion to annul it). 


[a] In Connecticut it was former- 
ly held that the words, “This will is 
invalid,” indorsed upon the back of an 
instrument, otherwise perfect as a 
will, was a sufficient cancellation or 
revocation, there being no statute in 
that state upon the subject. Card v. 
Grinman, 5 Conn. 164; Witter v. 
Mott, 2 Conn. 67. 


48. Grantly v. Garthwaite, 2 Russ. 
90, 3 Eng.Ch. 90, 38 Reprint 270. 


49. Grantly v. Garthwaite, supra. 


50. Martins v. Gardiner, 8 Sim. 73, 
8 Eng.Ch. 73, 59 Reprint 29. 


51. Matter of Hall, L.R. 2 P.&D. 
256; Matter of Adams, L.R. 2 P.&D. 
367; Edwards v. Astley, 1 Hagg.Eccl. 
490, 162 Reprint 655; Hawkes v. 
Hawkes, 1 Hageg.Eccl. 321, 162 Re- 
print 599. Francis v. Grover, 5 Hare 
39, 26 Eng.Ch. 39, 67 Reprint 818; 
Mence y. Mence, 18 Ves.Jr. 348, 34 
Reprint 349. 


52. Del.—Meredith v. 
(Super.) 157 A. 202. 


Ga.—MclIntyre v. McIntyre, 47 S.E. 
‘501, W0wGa. 67,2102, Am.SRi C1 1 
Ann. Cas. 606, 9 Prob.Rep.Ann. 212. 


Ind.—Woodfill v. Patton, 76 Ind. 
575, 40 Am.R. 269, 


Me.—Townshend v. Howard, 29 A. 
1077, 86 Me. 285. 


Mich.—Michigan Trust Co. vy. Fox, 
159 N.W. 332, 192 Mich. 699. 


N.J.—In re Frothingham’s Will, 74 
A. 471, 76 N.J.Eq. 331 [rev 71 A. 695, 
75 N.J.Eq. 205]; Hilyard v. Wood, 63 
Ae; S71. Ned igi 214, lee ProbiRep: 
Ann. 200. 


N.Y.—Matter of Raisbeck’s Will, 
102 N.Y.S. 967, 52 Mise. 279; Matter 
of ‘Alger’s *Will, ‘77 «N.Y.S. 166, 38 
Mise. 143; Matter of Tighe’s Will, 
53 N.Y.S. 718, 24 Misc. 459 [mod with- 
out op 64 N.Y.S. 1149, 50 App.Div. 
628]. 


Pa.—Tomlinson’s Estaté, 19 A. 482, 
Hse (Pay 249,019) Am VS cR 63 Cs 

Presumption as to alteration by 
ink or pencil see infra § 754. 


53. Miih’s Succession, 35 La.Ann. 


Meredith, 


56. Hvans’ Appeal, 58 Pa. 238. 
57. Evans’ Appeal, 58 Pa. 238. 


Cancellation by obliteration see su- 
pra § 518 


58. Evans’ Appeal, 58 Pa. 238. 


59. Bohanon v. Walcot, 2 Miss. 
336, 339, 29\ Am.D.. 6313. Johnson =v. 
Pepilarorg The SiCii42 72, 10) “Amps 


“Tt is manifest that where an in- 
strument is obliterated or canceled, 
that it must be destroyed.” Bohanon 
v. Walcot, supra. 


[a] The words “other destroying” 
in 1 Vict. c 26 § 20, do not authorize 
a revocation by cancellation. Ste- 
phens v. Taprell, 2 Curt.Eccl. 458, 163 
Reprint 4738, 475 (“It is admitted that, 
prior to the first of January, 1838, 
this would have been a good revoca- 
tion, for under the old law cancella- 
tion, animo revocandi, was a mode 
of revoking a will. The Act 1 Vict. 
c. 26, however, has made a very con- 
siderable alteration in the testamen- 


tary law. ‘Cancellation’ and 
‘revocation’ are different terms, 
though sometimes confounded, can- 


cellation being an equivocal act. It 
appears to me that the Legislature, 
having advisedly omitted cancelling 
amongst the modes of revocation, and 
substituted words of more equivocal 
meaning, cannot have intended that 
striking through with a pen should 
have been a mode of revocation; and 
that, if they did consider cancella- 
tion to be a mode of revocation, they 
would have taken care to render 
their meaning clear’). But’ see 
Hobbs v. Knight, 1 Curt.Eccl. 768, 163 
Reprint 267 (holding that the cutting 
out of the signature of the testator 
amounts to a destruction of the will). 


60. Johnson y. Brailsford, 11 S.C. 
L. 272, 278, 10 Am.D. 601. 


“A will burnt, cancelled, or torn an- 
imo revocandi is destroyed.” John- 
son v. Brailsford, supra. 


61. See supra § 479. 


62. Blackett v. Ziegler, 133 N.W. 
901, 153 Iowa 344, 37 L.R.A.N.S. 291, 
Ann. Cas.19138E 115; Fawcett v. Faw- 
cett, 132 S.E. 796, 191 N.C. 679. 


63. Evans’ Appeal, 58 Pa. 238. 
64. Evans’ Appeal, supra, 
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in preserving a will does not amount to destruc- 
Drawing a scroll over the signature of the 
testator has been held not to constitute a destruction 
of the will if the signature has not been obliterated 


tion.®® 


or rendered illegible.®°® 


[§ 521] (5) Cancellation or Destruction of One of 
Two or More Duplicate or Identic Wills.°* 
testator who has executed two or more duplicate or 
identie wills revokes one of them he thereby revokes 
them all,’ and this is so regardless of where the oth- 
er will or wills may be kept or found,®® whether with 
some other person‘ or in the testator’s possession ;** 


‘WILLS 


[§§ 520-523 


to probate and its contents established by the copy.** 


[§ 522] e. By Alterations and Additions.’* 
addition to, or alteration of, a will does not operate 
to revoke it, unless made animo revocandi,‘® and 


An 


that intention, to be effectual, must be evinced in 


itera 


but there is no revocation of duplicate wills if the 


testator understood that the destruction of the copy 
in his possession left the other copy in force.” 
When a copy is executed to correct mistakes in the 
original and the copy fails from want of attestation 
the original, although destroyed, should be admitted 


65. Hoitt v. Hoitt, 3 A. 604, 63 N.H. 
475, 56 Am.R. 530; Fellows v. Allen, 
60 N.H. 439, 49 Am.R. 328. 


66. Gay v. Gay, 14 N.W. 2388, 60 
Iowa 415, 46 Am.R. 78. 
67. Probate of duplicate wills see 


infra § 615. 


68. Crossman y. Crossman, 95 N. 
Wolo eatin 30) vblun 3855 (5) iN. %.Civ. 
Proc. 204]; In re Moore’s Estate, 244 
Neko. to kee Ulor | Mise... 522° 7 In re 
Field’s Will, 178 N.Y.S. 778, 109 Misc. 
409; In re Schofield’s Will, 129 N.Y.S. 
190, 72 Misc. 281; Asmari v. Bangs, 3 
Dem.Surr. (N-Y.) 385; . An- 
gus, 3 Dem.Surr. (N.Y.) 
Bates’ Estate, 134 A. 513, 286 Pa. 
583, 48 A.L.R. 294% Farr v. O’Neall, 
30 S.C.L. 80; Hubbard v. Alexander, 
SCGn Ds 1385 TAtkinson “vi Morris) 
[1897] P. 40; Doe vy. Strickland, 8 
C.B. 24, 6) B.C, 724, 137 Reprint 
693; Colvin v. Iraser, 2 Hagg.Eccl. 
266, 162 Reprint 856; Seymour’s Case 
[cit Onions v. Tyrer, P. Wms. 343, 
346, 24 Reprint 418]; Pemberton v. 
Pemberton, 13 Ves.Jr. 290, 33 Reprint 
SOs: 


[a] Reasons for rule.—(1) ‘As 
each contains the will of the testator, 
a revocation of either is a revocation 
of his will, and thus revokes both.”’ 
Crossman v. Crossman, 95 N.Y. 145, 
160 \fait-30 Hun 235, 5 N.Y.Civ. Proce, 
204]. (2) A duplicate will occupies 
no higher position than an unexecut- 
ed copy and is mere evidence of the 
original’s contents. In re Bates’ Hs- 
cae 134 A. 5138, 286 Pa. 588, 48 A.L.R. 

94. 


69. In re Bates’ Estate, supra. 


70. In re Bates’ Estate, supra; 
Rickards v. Mumford, 2 Phillim. 23, 
161 Reprint 1066; Re Anderson, 
Ont.) 31/933] 1) DomileR.. 581. 


71. Re Hains, 5 Notes of Cas. 621; 
Pemberton v. Pemberton, 13 Ves.Jr. 
290, 33 Reprint 303. But see Roberts 
v. Round, 3 Hagege.Eccl. 548, 162 Re- 
print 1258 (where the testatrix par- 
tially mutilated one copy and kept 
the other entire in her possession). 


72. Managle v. Parker, 71 A. 637, 
75 N.H. 139, 24 L.R.A-N.S.) 180, Ann. 
Cas.1912A 269. 


73. Wilbourn v. Shell, 59 Miss. 205, 
42 Am.R. 368. 


74. Alteration of will gener-lly 
see supra § 272. 


75. Wright v. Wright, 5 Ind. 389; 
In re Ballard’s Estate, 155 P. 894, 


56 Okl. 149. 


[a] Mere interlineation of line 
in the body of a will, after its execu- 
tion, which neither adds to nor takes 
from the meaning of the will, and 
which in no wise indicates an inten- 
tion to revoke the will, does not op- 
erate as a revocation. In re Ballard’s 
Estate, 155 P. 894, 56 Okl. 149. 


76. Wright v. Wright, 5 Ind. 389; 
In re Ballard’s Estate, 155 P. 894, 56 
Okl. 149. 


77. Ark.—Cook v. Jeffett, 272 S.W. 
873, 169 Ark. 62. 


Cal.—In re Finkler’s Estate, (App.) 
21 P.(2d) 681. 


Ill.— Casey v. Hogan, 176 N.E. 257, 
344 Ill. 208; Schmidt v. Bauermeis- 
ter, 117 N.E. 49, 279 Tll. 504; Hester- 
berg v. Clark, 46 N.E. 734, 166 Ill. 
241, 57 Am.S.R. 185, 2 Prob.Rep.Ann. 
148; Camp v. Shaw, 52 Ill.App. 241. 


Ind.—Wright v. Wright, 5 Ind. 389. 


Ky.—Wells v. Wells, 4 T.B.Mon. 
152, 16 Am.D. 150. 


Md.—Eschbach y. Collins, 
478, 48 Am.R. 123. 


Minn.—In re Penniman’s Will, 20 
Minn. 245, 18 Am.R. 368. 


N.H.—Gardiner y. Gardiner, 19 A. 
651i, 65 NH. 230, 8) Ta RlAye 383) and 
note. 


N.Y.—In re Wood’s Will, 129 N.Y. 
S. 5, 144 App.Div. 259; Matter of Ack- 
erman’s Will; 114) NVY.S.> 197), 129 
App.Div. 584; In re Ridgway’s Will, 
252 N.Y.S. 834, 141 Misc. 582; In re 
Enright’s Will, 248 N.Y.S. 707, 139 
Mise) 192):ssInyre Woxise Walle dto SiN. 
YS. 282, 118 Mise. 362: Jackson v. 
Holloway, 7 Johns. 394. 


N.C.—Watson vy. Hinson, 77 S.E. 
1089, 162 N.C. 72, Ann.Cas.1915A 870. 


Ohio.—Brundige v. Benton, 9 Ohio 
hte (Reprint) 786, 17, Cine.L.Bul. 


Pa.—Dixon’s Appeal, 
Wikoff’s Appeal, 
D, 597. 


R.I.—Nelen v. Nelen, 161 A. 121, 
52 R.I. 354 [cit Cyc]; Merrill v. Boal, 
DZ CA. U2 Sh eR 2 745428, Ab: AL Tey 
R. 8380. [eit Cye]. 


Tenn.—fFrear v. Williams, 7 Baxt. 
550; Greer v. McCrackin, Peck 301, 
14 Am.D. 755. 


vt.—In re Knapen’s Will, 53 A. 
1003, 75 Vt. 146, 98 Am.S.R. 808. 


61 Md. 


55 Pa. 424; 
LOW Pa 28 oom Aun. 


the mode prescribed by the statute.*® 
terations and additions will not work a revocation of 
a will unless made with all the formalities necessary 
to the execution of the will.7* 
will, parts of which have been stricken out, may be 
republished and reéxecuted as a new will which will 
revoke the original will.7% 


Therefore al- 


On the other hand, a 


[§ 523] f. Revocation of Will Executing Power. 
A will executing a power may be revoked by act 
of the testator as other wills’® unless prohibited by 
the terms of the power.*° 
voked in toto by general words of revocation in a 


Thus such a will is re- 


Wash.—In re Appleton’s Estate, 2 
P.(2a) 71, 75, 163 Wash. 632 [cit Cyc]. 


Eng.—Locke y. James, 11 M.&W. 
901, 152 Reprint 1071. 


[a] Thus neither an alteration in 
the amount of a bequest made by the 
testator after executing his will, nor 
alterations authorizing the sale of 
certain property within fifteen, in- 
stead of eighteen, months “so as to 
close up the whole thing in fifteen 
months,’ and a similar provision as 
to a general power of sale, nor the 
obliteration of a provision indicating 
who should construct a building for 
which he had provided, not affecting 
the operative parts of the will or the 
rights of the parties, will destroy 
the will, the only effect being to leave 
the will as originally executed, if 
that can be ascertained. In re Wood’s 
Will, 129 N.Y.S. 5, 144 App.Div. 259. 


[b] Revccation of holographic 
will, to be valid, must be dated and 
alterations, if not dated, cannot re- 
late back to date of original will 
(Probate Code § 53). In re Finkler’s 
Estate, (Cal.App.) 21 P.(2d) 681. 


78. In re Bissonnette’s Will, 216 N. 
Y.S. 325, 127 Misc. 215 [aff 217 N.¥-S. 
898, 217 App.Div. 809 (where, how- 
ever, this method of executing a new 
will was disapproved). 


Rovocation by subsequent will gen- 
erally see supra §§ 491-499. 


79. Rice v. Park, 135 So. 472) 223 
Ala. 317; Baltimore v. Williams, 6 
Md. 235; Van Wert v. Benedict, 1 


Bradf.Surr. (N.Y.) 114; Hawksley v. 
Barrow, L.R. 1 P.&D. 147; Matter of 
Macfarlane, L.R. 13 Ir. 264; Matter of 
Meredith, 29 L.J.P.&M. 155; Matter of 


Joys, 4 Swab.&Tr. 214, 164 Reprint 
1498. 
[a] Sufficient revocation.—Where 


the testatrix by will gave her husband 
power of appointment over one-half 
of her corpus of a trust fund, the 
husband's last will, which was execut- 
ed in Tennessee with only two wit- 
nesses, is a revocation of a Georgia 
will, attested by three witnesses, not 
only generally, but with respect to 
exercise of the power, although the 
testatrix’s will was executed in Ala- 
bama, where three witnesses are 
necessary. Adger v. Kirk, 108 S.E. 97, 
ILE S:Cr8 2985 


As to marriage as a revocation of 
wills under powers see infra § 536. 


80. Breathitt v. Whittaker’s Ex’rs, 
8 B.Mon. (Ky.) 530. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 523-527) 


subsequent will,§t or by a will containing an incon- 
sistent disposition of the property.*? On the other 
hand, the surrounding circumstances may be such 
as to show that there was no intention to revoke the 
exercise of a power of appointment.8% 


[§ 524] g. Effect of Mistake, Undue Influence, or 
Fraud—(1) Inducing Revocation—(a) In General. 
If the revocation of a will is induced by mistake, 
whether of fact®* or law,®® or by undue influence,*® 
or fraud,®’ it is ineffective. Where the testator is 
blind those persons who are assisting him in the rev- 
ocation of his will must use care and caution com- 
mensurate with the infirmities of the testator in or- 
der to protect him from either deception or mis- 
take.®§ 


[§ 525] (b) Mistake—aa. Of Fact. Where a 
testator revokes a devise or bequest through a mis- 
takeS® appearing on the face of the instrument®° the 
revocation does not take effect, because the animus 
revocandi is wanting,®! or, as has been held, because 
the revocation is considered conditional and depend- 
ent on a contingency which fails.°? This rule has 


81. In re Kingdon, 32 Ch.D. 604;)162; 
Sotheran v. Dening, 20 Ch.D. 99; Ca- 
dell v. Willcocks, [1898] P. 21. But] print 750; 


see Hughes v. Turner, 4 Hagg.Eccl.| Jur.N.S. 1242; 
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Burtenshaw v. Gilbert, 
49, 98 Reprint 961, Lofft: 465, 98 Re- 
Matter of Whatman, 10 
Barclay v. 
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been applied where the attempted revocation is be- 
cause of the mistaken belief that a legatee was 
dead®® or had been disinherited,®* and where an ex- 
press clause of revocation was inserted by the mis- 
take of a solicitor of the testator.2° On the other 
hand, the courts have refused to extend the rule to 
cases where the falsity of, or error in, the alleged 
fact rests in the personal knowledge of the testa- 
tomes 


[§ 526] bb. Of Law. So also a revocation is in- 
operative when induced by a mistake of law,®? such 
as the erroneous belief that certain acts had adeemed 
a legacy,®® or that a subsequent will was valid,®® or 
as to the effect of a codicil, or of an unsigned draft 
of a will,” or as to the effect of intestacy.* 


[§ 527] (c) Undue Influence. It is also the rule 
that because of the lack of animus revocandi‘ a revy- 
ocation induced by undue influence is ineffective.® 
As in the case where it is sought to invalidate a will 
because of undue influence,® the undue influence in- 
ducing the revocation must be such as to control the 
mental operations of the testator,’ and it may consist 


Cowp. [the codicil depend on the correctness 


of the advice but the codicil will 
stand, although the advice be erro- 


Maskelyne, | neous. Atty.-Gen. v. Lloyd, 3 Atk. 551, 


30, 162 Reprint 1359; Matter of Joys,| Johns. 124, 70 Reprint 365; Thomas] 26 Reprint 1117, 1 Ves. 32, 27 Reprint 
4 Swab.&Tr. 214, 164 eprint ae v. Howell, 43 L.J.Ch. 511; Powell v.] 872. 

Matter of Merritt, 1 Swab.&Tr. »| Mouchett, 6 Madd. 216, 56 Reprint A 

164 Reprint 652 (in all three of which|1074; Campbell v. French, 3 VesJr.| 98 Whitlock v. Vaun, 38 Ga. 562. 
eases the revocatory clause contained | 321, 30 Reprint 1033. $9. Dancer v. Crabb, L.R. 3 P.&D. 
no reference to the execution of the $0. Gillespie v. Gillespie, 126 A. 98; Clarkson y. Clarkson, 2 Swab.&Tr. 


power) 


$2. Kent v. Kent, [1902] P. 108; 
Cadell v. Wilcocks, [1898] P. 21. 


83. Smith v. Thompson, 47 T.L.R. 
603. 


[a] hus, where there were two 
testamentary papers, of which the 
first, a duly executed will, inter alia 
exercised a special power of appoint- 
ment under an antenuptial settlement, 
and the second, also a duly executed 
will, purported to revoke all former 
wills without expressly dealing with 
the power of appointment, it was held 
that the court could take into account 
the surrounding circumstances and 
treat the exercise of the power of ap- 
pointment as unrevoked. The court 
made a grant of letters of administra- 
tion, with the two papers annexed 
as the last will of the testatrix, and 
declared that the revocatory clause 
did not in fact revoke the earlier ap- 
pointment. Smith v. Thompson, 47 T. 
L.R. 603. 

84. See infra § 525. 

85. See infra § 526. 

86. See infra § 527. 

87. See infra § 528. 

88. In re Nelson’s Estate, 236 N.W. 
459, 183 Minn. 295. 

s9. Ala—vVaughn v. Vaughn, 116 
So. 427, 429, 217 Ala. 364 [cit Cyc] 
(dictum). 

Conn.—Dunham v. Averill, 45 Conn. 
61, 29 Am.R. 642. 


N.J.—Gillespie v. Gillespie, 126 A. 
744, 96 N.J.Eq. 501 [aff 129 A. 922, 
98 N.J.Eq. 413]; Smock v. Smock, 11 
IN. J_Bq. 156. 


N.C.—Mordecai v. Boylan, 59 N.C. 
365. 


Pa.—Mendinhall’s Appeal, 16 A. 
881, 124 Pa. 387, 10 Am.S.R. 590. 
Eng.—Matter of Atkinson, 8 P.D. 


165; Matter of Oswald, L.R. 3 P.&D. 


744, 96 N.J.Eq. 501 [aff 129 A. 922, 98 
N.J.Eq. 413]; Gifford v. Dyer, 2 R.I. 
99, 57 Am.D. 708; Skipwith v. Ca- 
bell’s Ex’r, 19 Gratt. (60 Va.) 758. 


91. Smock v. Smock, 11 N.J.Ea. 
156. See Vaughn v. Vaughn, 116 So. 
Aiea 9 eo ine at 64 a LCLte yell 
(dictum). 

Intention to revoke generally see 
supra § 481 

92. Mendinhall’s Appeal, et) A. 881, 
124 Pa. 387, 10 Am.S.R. 590 


Conditional or Gapentent relative 
revocation see supra § 483. 


93. 
744, 96 N.J.Eq. 
98 N.J.Eq. 413]; 


Gillespie v. Gillespie, 126 A. 
50d) [aff 129. A, 922; 
Campbell v. French, 


3 Ves.Jr. 321, 30 Reprint 1033. 
94. Mordecai v. Boylan, 59 N.C. 
365. 


95. Matter of Oswald, L.R. 3 P.&D. 
162. 

96. Hayes’ Ex’rs v. Hayes, 21 N.J. 
Eq. 265; Mendinhall’s Appeal, 16 A. 
881, 124 Pa. 387, 10 Am.S.R. 590. 


97. Vaughn v. Vaughn, 116 So. 427, 
4295 207 Ala. 364 [cit Cye]: In re 
Strong, 63 A. 1089, 79 Conn. 
L.R.A.N.S. 1108, 118 Am.S.R. 
Whitlock v. Vaun, 38 Ga. 562; In the 
Estate of Southerden, [1925] P. 177; 
Matter of Thornton, 14 P.D. 82; Per- 
rott v. Perrott, 14 East 423, 104 Re- 
print 665; Matter of James, 19 L.T. 
Rep.N.S. 610. 


“Tf the intent to revoke was ‘ 
clearly dependent on a reliance upon 
a certain legal consequence attributed 
to certain circumstances, an error in 
attributing that effect to them is as 
effectual a bar to an actual revocation 
as if it were a pure error of fact.” In 
re Strong, 63 A. 1089, 1090, 79 Conn. 
OS a uOL a EN AW ING smarldhO Spel Sue ANAS Et, 
138. 


[a] Recital of advice preceding 
codicil does not make the validity of 


497, 164 Reprint 1090; Scott v. Scott, 
1 Swab.&Tr. 258, 164 Reprint 719. 


1. Beardsley v. Lacey, 69 L.J.P.D. 
&Adm. 38. 


[a] Thus the destruction of a will 
under the impression that it is of no 
further use after the making of a 
codicil is not a revocation. Beardsley 
v. Lacey, 67 L.J.P.D.&Adm. 35. 


[b] If intent to revoke is depend- 
ent on reliance upon certain legal con- 
sequence attributed to certain circum- 
stances, an error in attributing that 
effect to them is as effectual a bar to 
an actual revocation as if it were a 
pure error of fact. Strong’s Appeal, 
63 A. 1089, 79 Conn. 123, 6 L.R.A.N.S. 
1107, and note, 118 Am.S.R. 138, 12 
Prob.Rep.Ann. 259. 


2. Strong’s Appeal, supra. 


Ly Adams v. Southerden, [1925] P. 


4 Vaughn v. Vaughn, 116 So. 427, 
17 Ala. 364. 


Intention to revoke generally sce 
supra § 481. 


Ala.—Vaughn v. Vaughn, 116 
ee "427, 429, 217 Ala. 364 [cit Cyc]. 


Me.—Rich v. Gilkey, 73 Me. 595. 
ce ee v. Atkins, 1 Pick: 


N.Y.—Voorhees v. Voorhees, 39 N.Y. 
463, 100 Am.D. 458 [aff 50 Barb. 119]; 
In re Ellwanger’s Will, 114 N.Y.S. 727 
ca 120 N.Y.S. 1122, 136 App.Div. 


S.C.—Farr v. O’Neall, 30 S.C.L. 80. 


[a] Parol proof of fraud in revo- 
cation is said to be inadmissible. 
Smith v. Fenner, 22 F.Cas.No. 13,046, 
l Gall. 170%) Doet-v..- Harris, 6 TAse Ry 
209, 33 H.C.L. 129, 112 Reprint 79. 


6 See supra § 436. 
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of importunities such as the testator has not the 
courage to resist and which are yielded to for the 
sake of peace and quiet;® but mere influence is not 
sufficient to prevent the effect of a revocation inten- 
tionally done in the manner provided by law.® 
is not enough that the opportunity to exercise the in- 
fluence existed, but it must appear that it was actu- 
ally exercised to an extent that the will of the testa- 


tor was controlled.?° 


[§ 528] (d) Fraud. The destruction of a will 
without the knowledge or consent of the testator in 
disregard of his intent and to the injury of the ob- 
jects of his bounty constitutes constructive fraud and 
becomes a fraudulent destruction?! although there is 
no actual fraud!2 nor an intention to profit by the 
destruction of the will;t? but the destruction of a 
will in the lifetime of the testator with his knowledge 


8. Neal v. Caldwell, supra. 


9. Vaughn vy. Vaughn, 116 So. 427, 
217 Ala. 364. 


10. Neal v. Caldwell, 34 S.W.(2d) 
104, 326 Mo. 1146. 


11. In re Dorrity’s Will, 194 N.Y.S. 
573, 118 Misc. 725. 


12. In re Dorrity’s Will, supra. 
13. In re Dorrity’s Will, supra. 


14. Timon v. Claffy, 45 Barb. 438 
[aff 41 N.Y. 619]. 


15. Direction to destroy not car- 
ried out see supra § 512. 


16. Pryor v. Coggin, 17 Ga. 444; 
Smiley v. Gambill, 2 Head (Tenn.) 
164; Ford v. Ford, 7 Humphr. (Tenn.) 
92; Doe v. Chisholm, Draper (Ont.) 
216. 


17. Ill—Bohleber v. Rebstock, 99 
N.B. 75, 255 Ill. 58, 41 L.R.A.N.S. 105, 
Ann.Cas.1913D 307. 


Ky.—tTrice v. Shipton, 67 S.W. 377, 
Ma eikeve at 02, moo Iy.Lan, 2092, L017 Am. 
Saker ol. 


Minn.—Graham v. Birch, 49 N.W. 
697, 47 Minn. 171, 28 Am.S.R. 339. 


N.J.—Mundy v. Mundy, 15 N.J.Eq. 
290. 


N.Y.—Matter of Evans, 98 N.Y.S. 
1042, 113 App.Div. 3738, 18 N.Y.Ann. 
Cas. 398; Leaycraft v. Simmons, 3 
Bradf. Surr. 35. 


N.C.—Hise y. Fincher, 32 N.C. 139, 
51 Am.D. 383. 


Ohio.—Kent v. Mahaffey, 10 Ohio St. 
04. 


Va.—Malone’s Adm’r v. Hobbs, 1 
Rob. (40 Va.) 346, 39 Am.D. 263; Boyd 
v. Cook, 3 Leigh (30 Va.) 32. 


Eng.—Doe v. Harris, 6 A.&B. 209, 
33 2.C.l. 129, 112 Reprint 79. 


[a] Destruction of another paper. 
—Where a testator being ill or other- 
wise incapacitated called for his will 
and directed another to burn it, and 
such other instead of doing so re- 
tained the will and burned another 
paper, it was held that there was no 
revocation, although the testator be- 
lieved that his will had been de- 
stroyed. Hise v. Fincher, 32 N.C. 139, 
51 Am.D. 383; Kent v. Mahaffey, 10 
Ohio St. 204. 


1s. Ater v. Moore, (Tex.Civ.App.) 
231 S.W. 457; Matter of Ince, 2 P.D. 
g 15 ae 

[a] Thus, where the testator in- 
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[§§ 527-530 


and assent, and by his direction, cannot be consid- 
ered a fraudulent destruction because not done iu 
the presence of two witnesses as required by stat- 


Preventing Revocation.1° While 


there is some authority to the contrary,*® the general 
rule is that where a testator attempts to revoke 
his will but is prevented by fraud or subterfuge,*? 


mistake,18 undue influence,!® or force,?° there is no 


revocation. 


of PAN 


herited money after executing his 
will, which he did not desire to have 
pass by the will, and went to his part- 
ner for advice, and the latter unin- 
tentionally deceived him by telling 
him that such property would not 
pass under the will, the will was not 
revoked or changed in any manner 
and should be probated as written. 
ey v. Moore, (Tex.Civ.App.) 231 S. 
. 457. 


19. Floyd v. Floyd, 84 S.C.L. 44, 
49 Am.D. 626. 


20. Gains v. Gains, 2 A.K.Marsh. 
(Ky:) 190, 12 Am.D. 375; Minor -v. 
Russell, 88 So. 6338, 126 Miss. 228. 


21. Dowd v. Tucker, 41 Conn. 197; 
Blanchard’s Heirs v. Blanchard’s 
Heirs, 32 Vt. 62. But see Clingan v. 
Mitcheltree, 31 Pa. 25 (where the cor- 
rectness of the above proposition was 
doubted). 


{a] hus, where A had been given 
the entire estate, and the testatrix de- 
sired to execute a codicil changing 
part of the gift to B, and A con- 
sented, but prevented the execution of 
the codicil by assuring and promising 
the testatrix that he would effectuate 
her intention by conveying the desired 
portion to B at her death, it was held 
that A, having prevented the execution 
of the codicil by fraud, took the prop- 
erty under trust for B, the convey- 
ance of which a court of equity would 


enforce. Dowd vy. Tucker, 41 Conn. 
197. 
22. See cases infra this note; in- 


ee notes 23-46; and infra §§ 531- 
58. 
[a] Presumed change in testator’s 


mind.—‘“‘In all cases of an implied 
revocation, whether partial or total, 
the principle is the same; it is, that 
since the publication, a fact incon- 
sistent with the legacy or testament, 
as the case may be, has occurred and 
from which, therefore, the law pre- 
sumes a correspondent change in the 
mind and will of the testator, from 
which as a legal deduction merely he 
is considered as having died intes- 
tate to the extent of such presumed 
change of purpose.’’. Sneed v. Ewing, 
Ree (Ky.) 460, 471, 22 Am.D. 


[b] “Implied” or “presumed’’ rev- 
ocation.—“‘Some_ of the authorities 
call it ‘implied revocation’ others 
‘presumed revocation.’’’ Ridenour v. 
Callahan, 29 Ohio Cir.Ct. 65, 68. 


[ec] Chancellor Kent says: “This 
question has given rise to some of the 


*By JOHN F. MCDONALD (§§ 530-560). 


It has been said, however, that equity 
will interfere to prevent a party whose fraud has 
prevented revocation from taking advantage there- 


[§ 530] C. By Operation of Law*—1. In General. 
At common law certain changes in the condition or 
circumstances of the testator may work a revocation 
of his will by implication.22 But for such changes 


most difficult and interesting discus- 
sions existing on the subject of 
wills.” Verdier v. Verdier, 42 S.C.L. 
135, 1438. 


[d] Foundation of rule.—(1) ‘The 
doctrine of implied revocation is sup- 
ported by broad public policy and the 
soundest principles of justice and 
equity.’’ In re Schuster’s Will, 181 
NuY.S. 7500; 502, 111 Mise: 53425 "Ca 
Although the doctrine of revocation 
by implication of law where there 
have been certain changes in the con- 
dition or circumstances of the testa- 
tor has been more generally held to 
rest on the idea that the changed 
condition and circumstances of the 
testator respecting his property, his 
family, or beneficiaries, imposing dif- 
ferent moral and legal duties, affords 
strong evidence that the testator in- 
tended that his will should become 
revoked as to the provisions affected 
by such subsequent change in his 
condition and circumstances (Lan- 
sing v. Haynes, 54 N.W. 699, 95 Mich. 
16, 35 Am.S.R. 545; In re Kulp’s Es- 
tate, 239 N.W. 636, 122 Neb. 157; Ho- 
itt v. Hoitt, 3 A. 604, 63 N.H. 475, 56 
Am.R. 530; Young’s Appeal, 39 Pa. 
115, 80 Am.D. 518; In re Battis, 126 
N.W. 9, 143 Wis. 234, 139 Am.S.R. 
1101; .Brady v. Cubitt, 1 Dougl. 31 
99 Reprint 24), (3) the foundation of 
the principle of revocation by impli- 
cation of law has also been declared 
to be a tacit condition annexed to the 
will, that the testator does not at the 
time of its execution intend that the 
will should take effect if there should 
be a total change in the situation of 
the testator’s family (Marston v. Roe, 
8 A&E. 14, 35 HCL. 457, 112 Re- 
print 742; Lancashire vy. Lancashire, 
5 T.R. 49. See Woodliff v. Dunlap, 
65 So. 936, 938, 187 Ala. 255 [dic- 
tum]). 


[e] Doctrine well defined not- 
withstanding artificial creation.—(1) 
“The doctrine of implied revocation, 
although the offspring of arbitrary 
construction, is well defined by set- 
tled rules and principles.’’ Sneed v. 
Ewing, 5 J.J.Marsh. (Ky.) 460, 471, 
22 Am.D. 41. (2) “Although it is the 
presumption of a change in the tes- 
tator’s mind, that induces the impli- 
cation, that presumption is artificial 
and merely legal; and hence, the 
facts from which it may arise, are 
as well defined as the doctrine of rev- 
ocation itself has been by the au- 
thorities which have established and 
recognized it.” Sneed y. Ewing, su- 
pra. 


f For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 530] 


to effect a revocation of the will it may be neces- 
sary that the changes should be such that they im- 
pose new obligations and duties and that they raise 
an inference that the testator would not adhere to 
a will made previous to their existence but would 
consider it an act of moral duty to revoke the dis- 
It follows that if the changes 
which occur have been provided for by the testator 
such changes do not ordinarily revoke his will by 


position made.?® 


implication.?# 


Conclusiveness of presumption. 
held conelusive*® although there is 


{f] Occurrence of particular fact 
rather than actual intent of testator 
to be considered.—(1) “It is not 
enough that the testator intended to 
alter or revoke his will but some fact 
must have occurred from which an 
alteration or revocation will actu- 
ally result by intendment of law.” 
Sneed v. Ewing, 5 J.J.Marsh. (Ky.) 
460, 472, 22 Am.D. 41. (2) “We must, 
therefore, look to the facts and not 
to mere oral declarations of an in- 
tention of the testator for determin- 
ing when there has been' an implied 


revocation of his will.” Sneed v. 
Ewing, supra. 

{g] Compared with resulting 
trusts.—(1) ‘‘Thesé, [implied revoca- 


tions by operation of law] like re- 
sulting trusts, are deductions of law 
from established facts.’. Sneed v. 
Ewing, 5 J.J.Marsh. (Ky.) 460, 471, 
22 Am.D. 41. (2) Creation of result- 
ing trusts see Trusts §§ 140-145. 


[h] Revocation by implication not 
favored.—(1) Revocation of a will by 
implication is not favored. In re 
Hall’s Estate, 292 P. 401, 159 Wash. 
236; In re Adler’s Estate, 100 P. 1019, 
1023, 52 Wash. 539 [mod on other 
grounds 100 P. 1135]. (2) “The rea- 
son for overturning a will [by im- 
plication of law] must supplant ev- 
ery other consideration.” In re Ad- 
ler’s Estate, supra. (3) “It would be 
dangerous, and might lead to loose 
speculations, to give greater effect 
than the settled doctrine of the Eng- 
lish law has already done, to the 
occurrence of new domestic duties. 
Every person is permitted to make 
his own will at his discretion; and he 
may even disinherit his children, if 
he should be so inclined, whether they 
deserved, or not, such extreme chas- 
tisement. Every material addition to 
the property of a testator, or altera- 
tion in the circumstances of his fam- 
ily, varies his relations and duties, 
either in kind or degree, and might 
be made the ground of very plausible 
and pathetic claims upon the Court 
for the application of this doctrine 
of a presumed revocation. Courts 
would be running the hazard of sub- 
stituting their will for that of the 
testator.” Brush vy. Wilkins, 4 Johns. 
Ch. (N.Y.) 506, 518 [quot In re Ad- 
ler’s Estate, supra]. (4) ‘Where 
wills have been held to be . re- 
voked by implication, it was because 
of some reason so controlling that the 
presumption followed that the testa- 
tor himself upon the happening of the 
event would not have published the 
document as his will.” In re Adler’s 
Estate, supra. 


[i] In so far as it has not been 
modified by statute the common-law 
doctrine that the revocation of a will 
may be implied from subsequent 
changes in the condition or circum- 
stances of the testator has been held 
to be in force. Sims v. Hays, 212 Ill. 


The presumption 
of law arising from the changed conditions has been 


'S.R. 1101; 
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statute.?7 
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effect that the presumption may be rebutted,?° and 
evidence as to the existing state of material facts 
at the time the will was executed has been held ad- 
missible notwithstanding provisions in a statute that 
no evidence other than that specified therein shall 
be admitted to rebut the presumption of revocation 
created by the occurrence of events specified in the 
Nevertheless, evidence to rebut the pre- 
sumption of revocation by implication of law is ad- 


mitted cautiously.?§ 


authority to the 


App. 23;—Hill v. Hill, 182 N.W. 578, 
106 Neb. 17. 
23. Talbot v. Talbot, 1 Hagg.Eccl. 


705, 162. ‘Reprint, 7253). Johnstoniev. 
cea 1 Phillim. 447, 161 Reprint 
od. 


[a] Change producing new moral 
duties essential.—‘‘It is essential that 
there should be a change in the tes- 
tator’s circumstances, producing new 
moral duties, after the execution of 
the will, in order to effect a revoca- 
tion.” Jones v. Moseley, 40 Miss. 261, 
267, 90 Am.D. 327, See to same ef- 
fect Talbot v. Talbot, 1 Hagg.Eccl. 
705, 162 Reprint 725. 


[b] Change must be in substantial 
rather than in sentimental relations. 
—‘This change must be in his con- 
dition as affecting the substantial 
relations of the parties, such as sub- 
sequent marriage, and the birth of a 
child or children. In all such a 
moral duty devolves upon the testa- 
tor, by the happening of the facts 
stated, to make proision for the 
support and welfare of the child 
which creates the strongest presump- 
tion that the testator would not have 
made the will, if he had anticipated 


that such a state of facts would take 


place, and hence that it Will be pre- 
sumed he intended that it should not 
remain in force, under such circum- 
stances. But the change must be in 
material relations, and not in mere 
matter of sentiment.” Jones v. Mose- 
ley, 40 Miss. 261, 267, 90 Am.D! 327. 


24. Talbot v. Talbot, 1 Hagg.Eccl. 
705, 162 Reprint 725. 


[a] Reason for rule.—Where the 
changed circumstances have been 
provided for there is no reason to 
presume a revocation. Talbot v. Tal- 
pee 1 Hageg.Eccl. 705, 162 Reprint 


Provision for particular changes as 
pee Te. revocation see infra §§ 
—558. 


25. In re Hall’s Estate, 119 N.W. 
219,.106 Minn. 502, 505, 130 Am.S.R. 
621, 20 L.R.A.N.S. 1073 and note, 16 
Ann.Cas. 541 and note; In re Battis, 
126 N.W. 9, 12, 143 Wis. 2384, 189 Am. 
Glascott v. Bragg, 87 N.W. 
854, 111 Wis. 607, 56 L.R.A; 258; Is- 
rael v. Rodon, 2 Moore P.C. 51, 12 Re- 
print 922. See Gibbons vy. Caunt, 4 
Ves.Jr. 848, 31 Reprint 435 (dictum). 


“The rule . . by all modern au- 
thorities, is that the presumption of 
law arising from the changed condi- 
tions is conclusive, and no evidence 
is admissible to rebut it.”’ In re 
Hall’s Estate, supra. 


“We have discovered no good and 
sufficient reason to depart from the 
rule that . evidence cannot be 
received to rebut the presumption of 
an implied revocation of the provi- 
sion in a will, or to show that the tes- 
tator meant his will to stand as writ- 


Statutory provisions.?° 
law rule that certain changes in the conditions or 
cireumstanees of the testator may work a revocation 


Although the common- 


ten, unless such evidence amounts to 
a republication of it.” In re Battis, 
supra. 


[a] Reasons for rule.—‘We think 
this opinion . . . not only supported 
by the authority of the decided cases, 
but the only one which is consistent 
with the provisions of the Statute of 
Frauds. For, if, against the inten- 
tion to revoke, which is presumed by 
law, parol evidence of a contrary in- 
tention could be admitted, such as 
evidence of conduct of the testator 
leading to the inference that he meant 
the will to stand, or of declarations 
to that effect, then it would be but 
reasonable to allow such evidence to 
be met and encountered by evidence 
of conduct of the testator leading to 
a different inference, and of declara- 
tions contradictory to the former. 
And, again, the admission of such evi- 
dence leads to this further difficulty, 
that, if the testator changes his first 
intention, and adopts a contrary one, 
which of the two intentions is to pre- 
vail? Is-it to be the first, which is 
clearly expressed and proved, or is 
the latest formed intention, like the 
last will, to be allowed-.to predomi- 
nate? It was precisely to preserve 
us from the perplexity and uncertain- 
ty of such conflicting evidence, both 
in the making and revoking of wills, 
that some of the provisions of the 
Statute of Frauds were expressly 
framed.” Marston y. Roe, 8 A.&E. 
14, 35 H.C.L. 457, 112 Reprint 742, 758. 


[b] Historical.—‘The rule had its 
origin with the ecclesiastical courts 
of England, and was later adopted as 
a part of the common law.” In re 
Hall’s Estate, 119 N.W. 219, 106 Minn. 
502, 506, 130) Am.S.R.. 627,20 TeReA. 
N.S. 1073 and note, 16 Ann.Cas. 541 
and note. 


26. In re De Coppet’s Estate, 255° 


N.Y.S. 544, 142 Mise. 816 [aff 260 
N.Y.S. 990]; Havens v. Van Den 
Burgh, 1 Den. (N.Y.) 27; In re Padel- 


ford’s Hstate, 42 A. 381, 190 Pa. 35 
{aff 7 Pa.Dist. 831]; Wheeler v. 
Wheeler, 1 R.I. 364; Brady v. Cubitt, 
1» Dougl. 31, 99 (Reprint 24 ) See 
Brush v. Wilkins, 4 Johns.Ch. (N.Y.) 
506, 515 (where Chancellor Kent, 
without expressly ruling on the ad- 
missibility of evidence to rebut the 
presumption of revocation by chang- 
ed circumstances, after reviewing the 
authorities, declares that even if such 
evidence were admissible in the case 
under consideration it was insuffi- 
cient to rebut the presumption of 
revocation). 


27. Matter of Del Genovese’s Will, 
154 N.Y.S. 806, 169 App.Div. 140; In re 
De Coppet’s Estate, 255 N.Y.S. 544, 
142 Misc. 816 [aff 260 N.Y.S. 990]. 


28. Matter of Del Genovese’s Will, 
154 N.Y.S. 806, 169 App.Div. 140. 


29. As applied to particular chang- 
es in condition or circumstances of 
testator see infra §§ 532-558. 
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of a will previously executed®® has in many juris- 
dictions been enacted into law by appropriate statu- 
tory provisions,®+ in other jurisdictions the whole 
doctrine of implied revocation by change of circum- 
stances has been held to be abolished by prevailing 
In a few jurisdictions statutes express- 
ly declare what specific changes in the condition or 
circumstances of the testator shall effect a revoca- 
Other statutes, after enumerat- 
ing the ways in which revocation may be effected by 
act of party, provide that nothing therein contain- 
ed shall prevent any revocation implied by law from 
subsequent changes in the condition or circumstanc- 
“Revocation implied by law,” 


statutes.°? 


tion of his will.*3 


es of the testator.*4 


30. See supra text and note 22. 


31. See statutory provisions; cas- 
es infra this note; infra notes 34-42; 
and infra §§ 5338, 536-539, 541. 


[a] In Massachusetts it has been 
held that a provision, in a statute pro- 
viding for the manner in which a will 
may be revoked, that nothing con- 
tained in the statute shall prevent a 
revocation implied by law from sub- 
sequent changes in the condition or 
circumstances of the testator, has 
substantially the force of an express 
enactment of the rules of the com- 


mon law. Swan v. Hammond, 138 
Mass. 45, 52 Am.R. 255. 
[b] In Minnesota the common- 


law rule of implied revocation of wills 
by changed conditions after their ex- 
ecution is adopted as the law of the 
state by Rev. L. (1905) § 3665. In re 
Hall’s Estate, 119 N.W. 219, 106 Minn. 
502, 20 L.R.A.N.S. 1078, 130 Am.S.R. 
621, 16 Ann.Cas. 541. 


[ec] In Ohio, by reason of a pro- 
viso saving revocations implied by 
law from subsequent changes from 
the operation of Rev. St. 5953 (Lan. 
9491), providing the manner of re- 
voking wills, the doctrine of implied 
revocations continues to exist in that 


state. Ridenour y. Callahan, 29 Ohio 
CieCts- 65: 
32. In re Comassi’s Estate, 46 P. 


15, 16, 107 Cal. 1, 28 L.R.A. 414; In re 
Brannon’s Estate, 295 P. 83, 111 Cal. 
App. 38; In re Patterson’s Estate, 
222 P. 374, 64 Cal.App. 643 [error dism 
45 S.Ct. 225, 266 U.S. 594, 69. L.Ed. 
458]; In re Meyer’s Pstate, 186 P. 
393, 44 Cal.App. 289; Rhode Island 
Hospital Trust Co. v. Keith, 57 A. 
1060, 26 R.I. 42. See to same effect 
In re Berger’s Estate, 243 P, 862, 198 
Cal. 108. 


“The effect of these provisions is 
to do away with the doctrine of im- 
plied revocation, which was for so 
many years a subject of controversy 
in the English courts, and which, in 
many of the states of this country is 
still permitted, under a clause in 
their statutes authorizing a revoca- 
tion to be ‘implied by law from subse- 
quent changes in the condition or cir- 
cumstances of the testator.’’”’ In re 
Comassi’s Estate, supra. 


[a] Determination.—In order to 
determine whether there has been 
such a change in the status or person- 
al relations of the testator as in law 
will effect the revocation of a will 
previously executed, where there are 
statutes expressly specifying what 
those changes are the court need only 
determine whether the changed con- 
dition of the testator is within the 
conditions named in the statute. In 
re Comassi’s Estate, 40 P. 15, 107 
Cal. 1, 28 L.R.A. 414; In re Patter- 
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son’s Estate, 222 P. 374, 64 Cal.App. 


[§ 530 | 


within the meaning of these last mentioned statutes, 
is ordinarily held to refer to those implied revoca- 
tions which existed at common law*® or to fixed and 
definite rules of either statute or common law.*° 
However, it has also been held that the “revocation 
implied by law,’ 
utes, is not confined to those types of cases which 
would accomplish revocation at common law*" but 
that the statutory language was rather intended to 
preserve and perpetuate the principle on which rev- 
ocations by implication were based at common law*® 
and that there is no fixed rule to determine what 
changes shall constitute a revoecation,®® each case 
being determined by its own peculiar facts.*° 


within the meaning of such stat- 


Where 


N.H.—Morey v. Sohier, 3 A. 636, 63 


643) [Terror “dism 45° S:Ct. °225;°-266) | NURS P50". 56 FAM. Ree bss) ELolcemnve 
U.S. 594, 69 L.Ed. 458]. Hoitt, 3 A. 604, 638 N.H. 475, 56 Am.R. 
33. See statutory provisions; and 530. 4 


eases infra this note. 


[a] “he power of the Legislature 
. . to declare that a change in the 
personal status of such persons 
[making wills] after its execution 
shall operate as a revocation of the 
will . . tS unquestioned.” In re 
ies Est., 243 P. 862, 868, 198 Cal. 


[b] “In order to determine wheth- 
er a will has been revoked or whether 
after its execution there has been 
such a change in the status or per- 
sonal relations of the maker as will 
in law effect its revocation we have 
only to determine whether the chang- 
ed condition is within the conditions 
named in,the statute.’’ In re Berg- 
er’s Est., 243 P. 862, 863, 198 Cal. 103. 


[ec] Revocation on happening of 
contingency specified.—‘When it is 
determined that the changed condi- 
tion of the testator, . . . is within 
the condition named in the statute, 
the law will effect the revocation.’’ 
In re Berger’s Est., 243 P. 862, 865, 
198 Cal. 103. 


[d] Necessity for compliance.— 
(1) Where a statute undertakes to 
provide specifically what changes in 
the condition or circumstances of a 
testator shall work a revocation by 
implication all other causes must be 
excluded. Parish v. Parish, 42 Barb. 
274 [aff 1 Redf.Surr. 1, and aff 16 
Abb.Pr. 397 note, 25 N.Y. 9, 1 Redf. 
Surr. 130]; Ordish v. McDermott, 2 
Redf.Surr. (N.Y.) 460. (2) Accord- 
ingly, where the proof fails to meet 
the requirement of such statute other 
facts have been held not to operate 
as an implied revocation. Pacetti v. 
Rowlinski, 150 S.E. 910, 169 Ga. 602; 
Ordish v. McDermott, supra; Verdier 
v. Verdier, 42 8.C.L. 85; In re Nenab- 
er’s Hstate, 225 N.W. 719, 55 S.D. 
257; Evans v. Evans, (Tex.Civ.App.) 
186 S.W. 815; Thorndike v. Reynolds, 
22 Gratt. (63 Va.) 21. 


34. See statutory provisions; 
eases infra notes 35-41. 


35. Iowa.—In re Brown's Estate, 
117 N.W. 260, 139 Iowa 219, 14 Prob. 
Rep.Ann. 263. 


Kan.—Shorten v. Judd, 55 P. 286, 
60 Kan. 73. 


Mass.—Warner y. Beach, 4 Gray 
62. 


and 


Mich.—In re MecGraw's Estate, 199 
N.W. 686, 228 Mich. 1. 


Neb.—In re Kulp’s Estate, 239 N. 
W. 636, 122 Neb. 157; Vandeveer v. 
Higgins, 80 N.W. 1043, 59 Neb. 333, 5 
Prob.Rep.Ann. 288; Baacke v. Baacke, 
69 N.W. 303, 50 Neb. 18. 


Ohio.—Pardee v. Grubiss, 171 N.E. 
375, 34 Ohio App. 474; Munday’s Ex’rs 
v. Munday, 15 Ohio Cir.Ct. 155, 8 Ohio 
Cir.Dec. 44. 


Pa.—In re Newlin’s Estate, 58 A. 
846, 209 Pa. 456, 68 L.RA. 464, 9 Prob. 
Rep.Ann,. 415. 


Wis.—In re Battis, 126 N.W. 9, 1438 
Wis. 234, 1389 Am.S.R. 1101; Glascott 
v. Bragg, 87 N.W. 853, 111 Wis. 605, 
56 L:R.A. 258, 7 Prob.Rep.Ann. 2125 
In re Lyon’s Will, 71 N.W. 362, 96 
Wis. 339, 65 Am.S.R. 52, 2 Prob. Rep. 
Ann. 286; Ward’s Will, 35 N.W. 7381, 
70 Wis. 251, 5 Am.S.R. 174. 


36. Vanek v. Vanek, 180 P. 240, 
241, 104 Kan. 624, 


“We construe the words ‘the revo- 
cation implied by law from subse- 
quent changes in the condition or cir- 
cumstances of the testator’ as refer- 
ring to the effect of some fixed and 
definite rule of either the statute or 
the common law, and not as contem- 
plating a revocation by the applica- 
tion of uncertain analogies in accord- 
ance with what might appear to be 
the general policy upon which the 
legal rules were founded.’ Yanek v. 
Vanek, supra. 


“We do not interpret this proviso as 
intended to give to the courts the 
power to treat a will as revoked upon 
what might be deemed equitable 
grounds, whenever, between the exe- 
cution of the will and the testator’s 
death, a change has taken place such 
as to warrant the belief that if he had 
anticipated it he would have made a 
different disposition of his property.” 
Vanek v. Vanek, supra. 


[a] Changes warranting belief 
that, if anticipated, testator would 
intend revocation not included.—A 
provision that nothing in the statute 
shall prevent a revocation implied by 
law from subsequent changes in the 
condition or circumstances of the 
testator refers to fixed and definite 
rules of either statute or common law 
rather than to changes occurring sub- 
sequent to the execution of the will 
such as to warrant the belief that if 
the testator had anticipated them he 
would have made a different disposi- 
tion of his property. Vanek v. Van- 
ek, 180 P. 240, 104 Kan. 624. 


37. In re Kulp’s Estate, 239 N. 
W. 636, 122 Neb. 157; In re Bartlett’s 
Hstate, 190 N.W. 869, 108 Neb. 681 
[rev 189 N.W. 390, 108 Neb. 681, 25 
A.L.R. 39]. 
38. In re Bartlett’s Estate, supra. 
39. See cases infra note 40. 


40. In re Kulp’s Estate, 239 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 580-531] 


a statute provides that wills of a particular kind 
of property may be revoked “by the act and opera- 
tion of law,” without preseribing any rule for deter- 
mining by what act and operation of law such wills 
may be revoked, the rules of the common law must 
be applied.41 Under a statute specifying with par- 
ticularity the manner in which a will may be re- 
voked and coneluding with the words “any former 
law or usage to the contrary notwithstanding” there 
ean be no implied revocation of the will except in 
the manner provided by the statute.42 Nevertheless 
statutes specifying the modes of revoking wills gen- 
erally are not applicable to revocations by operation 
of law.*? The original statute of frauds being silent 
as to the revocation of wills by act of law, was con- 
strued not to abrogate, or in any way affect, the com- 
mon-law rule on the subject,#4 and in the United 
States, statutes of frauds which, lke the English 
statute, are silent upon the question of revocation by 
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act of law have been held to be not intended to af- 
fect the common-law rule,t® although there is also 
authority to the effect that such statutes do restrict 
the cases in which revocation by operation of law 
may occur.*% 


[§ 5381] 2. What Law Governs.47 Where the 
domicile of the testator is the same both at the time 
of the event which is relied on to work a revocation 
and at the time of his death it is unnecessary to de- 
termine whether the law of his domicile at his death 
or the law of his domicile at the time of the occur- 
rence of the event relied on to work a revocation gov- 
erns.48 Otherwise a revocation by circumstances 1s 
ordinarily held to be governed by the law of the tes- 
tator’s domicile when the alleged act of revocation 
took place,*® and this is particularly so to the ex- 
tent that personal property is bequeathed®® but it 
has also been held that the law of the testator’s domi- 
cile at the time of his death controls in such eases.*' 


636, 687, 122 Neb. 157. 


“What changes in conditions or cir- 
cumstances will operate as a revoca- 
tion are not defined but the question 
is to be determined in each case by 
its own peculiar facts.” In re Kulp’s 
Estate, supra. 


[a] There is no fixed rule by which 
the revocation of a will may be im- 
plied from subsequent changes in the 
condition or circumstances of the tes- 
tator, and each case must be governed 
by its own particular facts. In re 
Bartlett’s Estate, 189 N.W. 390, 108 
Neb, 681, 25 A-IcR739 [rev.on other 
grounds 190 N.W. 869, 108 Neb. 681]; 
Hill v. Hill, 182 N.W. 578, 106 Neb. 
Bee 


[b] Court to decide what consti- 
tutes revocation.—‘The Legislature, 
in using the phrase authorizing such 
revocations as are to be implied by 
law, enunciated a rule of justice and 
a principle that the court should rec- 
ognize and apply, whenever’ the 
change in the conditions or relations 
of the testator should be sufficient to 
create different duties on his part, or 
sufficient to make other persons than 
those who existed at the time of the 
making of the will the natural and 
proper objects of his bounty, and to 
raise a clear presumption that the 
testator would have desired to make a 
revocation, had his attention been di- 
rected to it.” In re Bartlett’s Estate, 
190 N.W. 869, 870, 108 Neb. 681 [rev 
189 N.W. 390, 108 Neb. 681, 25 A.L.R. 
39]. 

41. Herzog v. Trust Co. of Easton, 
64 So. 426, 67 Fla. 54, Ann.Cas.1917A 
201. 


42. Morris v. Foster, 51 App.D.C. 
238, 278 F. 321 [cert'den 42 S.Ct. 586, 
2597 WLS. bS2, w66) Ld? - 1074]: Mec- 
Gowan v. Elroy, 28 App.D.C. 188. 


43. Phillippe v. Clevenger, 87 N.E. 
Spsusco Dia. tit. Lo Ann. Cas 520% 
Sneed v. Ewing, 5 J.J.Marsh. (Ky.) 
460, 471, 22 Am.D. 41. 


“None of the statutes for regulat- 
ins the manner iofs revoking 
wills, have ever been construed as ap- 
plicable to implied revocations.” 
Sneed v. Ewing, supra. 


[a] In Mississippi, notwithstand- 
ing the existence of Code (1906) § 
5079 (Hemingway Code § 3367), pro- 
viding how a devise may be revoked, 
the doctrine of implied revocation at 
least to some extent has always been 
recognized. Caine v. Barnwell, 82 So. 
65, 120 Miss. 209. 


[68 C. J.—42] 


Statutes of frauds as inapplicable | R. 


to implied revocations see infra text 
and notes 44, 45, 


44. See case infra this note. 


[a] Historical.—‘It became a set- 
tled rule of law and equity, as early as 
the year 1775, that implied revoca- 
tions of wills were not within the 
statute of frauds.’”’ Brush y. Wilkins, 
4 Johns.Ch. (N.Y.) 506, 509. 


Construction, operation, and effect 
of statute of frauds generally see 
Frauds, Statute of §§ 387-445. 


45. Phillippe v. Clevenger, 87 N.E. 
858, 239 Ill. 117, 16 Ann.Cas. 207 and 
note, 14 Prob.Rep.Ann. 155; Garrett 
v. Dabney,, 27 Miss. 335; Brown v. 
Heller, 227._P. 594, 30 N.M. 1; In re 
Teopfer’s Mstate, 78 BP. 53, 12 N.M. 
Ol 2, 64) dank A 315,10 Prob.Rep,Ann. 
222; In re Booth’s Will, 61 P. 1135, 
66 P. 710, 40 Or. 154. 


46. See cases infra this note. 


[a] In Vermont, where the provi- 
sions of the English statute of frauds 
on revocation have been reénacted, 
the decisions do not recognize all im- 
plied revocations existing at common 
law but on the contrary have held 
that no will can be revoked in whole 
or in part but in the way pointed out 
by the statute, except from the ne- 
cessity of the case. Blandin v. Blan- 
din, 9 Vt. 210; Graves v. Sheldon, 2 
D:Chipm. 71, 15 Am.D. 653: 


47. Testamentary dispositions 
Sento see Conflict of Laws §§ 72, 
84. 


48. In re White’s Will, 183 N.Y.S. 
129, 112 Mise. 433. 


[a] Rule applied.—Where the tes- 
tator made a will in 1900, while un- 
married and a resident of Illinois, and 
at the time of his marriage in 1915 
and death in 1918 was a resident of 
New York, the New York law, under 
which his marriage did not revoke 
the will, governs. In re White’s W7il, 
USS NYS 1295 L2NvISeme4o, 


49. lIowa.—Rowe v. Rowe, 101 N. 
W. 144, 125 Iowa 424, 10 Prob.Rep. 
Ann. 265. 

Wis.—In re Gailey’s Will, 171 N.W. 
945, 169 Wis. 444. 

Eng.—lIn re Groos, [1904] P. 269; 
Matter rof. Reid, -l.R. 1 P.&D. 74: 
Westerman v. Schwab, 8 F. (Ct.Sess.) 
132; Loustalan v. Loustalan, 68 L.J. 
P.D.&Adm. 106 [rev on other grounds 
[1900] P. 211].: 


Alta.—Davies v. Davies, 24 Dom.L. 


(dips ol) Wiest. lbs d0 bs 6o Vests 
Wkly. 803. : 


Ont.—Seifert v. Seifert, 32 Ont.L. 
433, 7 Ont.W.N. 440. 


[a] Rule applied.—(1) The prin- 
ciple as to whether a will is revoked 
by a second marriage is governed by 
the law of the matrimonial domicile 
and not by the law of the place where 
the property affected by the will is 
Situated. Davies v. Davies, (Alta.) 
24 Dom.L.R. 737, 31 West.L.R. 396, 8 
West.Wkly. 803. (2) And this is so 
notwithstanding the testator owned 
the property in question at the time 
of his marriage. Davies v. Davies, 
supra. (3) A will made in the prov- 
ince of Quebec, testator’s domicile of 
origin, was held to be revoked by his 
subsequent marriage in the province 
of Ontario under the law of that 
province in force at the time of his 
marriage and where he had become 
domiciled. Seifert v. Seifert, 32 Ont. 
L. 433, 7 Ont.W.N. 440. (4) A will 
executed by a woman while domiciled 
in England was held to be revoked by 
her Subsequent marriage to a domi- 
ciled Scotsman with whom she con- 
tinued to live in Scotland after her 
marriage and until her death. Wester- 
man v. Schwab, 8 F. (Ct. Sess.) 132. 
(5) Where a testator, while domiciled 
in Illinois, executed a will devising 
Wisconsin real estate and thereafter 
married, the will was held to be re- 
voked, as to the Wisconsin real estate, 
by the subsequent marriage under the 
law of Illinois although the marriage 
would not have had this' effect under 
the Wisconsin law. In re Gailey’s 
Will, 171 N.W. 945, 169 Wis. 444. 


50. Cornell v. Burr, 141 N.W. 1081, 
32 S.D. 1, Ann.Cas.1916A 362. 


51. In re Patterson’s Estate, 222 
P. 374, 64 Cal.App. 643 [error dism 
45 S.Ct. 225, 266 U.S. 594, 69 L.Ed. 
458]; In re Dexter’s Mstate, 189 N-Y.' 
S. 366, 116 Mise. 17. See In re White’s 
Estate, 183 N.Y.S. 129, 112 Mise. 433 
(applying law of the testator’s domi- 
cile at the time of his death). 


[a] Reason for rule.—‘Otherwise 
new legislation would never begin to 
take effect until after the prior wills 
had been outlived.’’ In re Gaffken’s 
Wallies so NeviS:. 8625) 864)" 197A 
Div. 257 [aff 187 N.Y.S. 255, 114 Misc. 
nee ENOL Epis Ty sINGIOy Geil, BRI INO yy. 


[b] Illustrations.—(1) That a 
statute, providing that a divorce sub- 
sequent to the making of a will shall 
revoke the will as to the divorced 
spouse was effective in the state 


828 [68 C.J.] 


Moreover, there exists authority to the effect that to 
the extent that the will operates on real estate with- 
in a state its laws will govern as to the question of 
implied revocation, and this notwithstanding the fact 
was elsewhere.*? 
Thus the law of the state wherein real estate is sit- 
uated was held to govern as to the effect of the 
birth of a posthumous child®* and to the effect of 


that the domicile of the testator 


a subsequent marriage.°* 
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Children—(1) 


tate.®* 
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[§ 532] 3. Particular Changes in Circumstances 
Operating as Revocation—a. Marriage and Birth of 
At Common Law. 
the general rule is that marriage and the birth of 
issue of a testator, both occurring after the execution 
of his will, constitute a revocation of the will by im- 
pleation of law, both as to personal and real es- 
Such also has been held to be the effect of 


At common law 


i marriage and birth of issue of a testatrix occurring 


where the will was made, and where;of a state wherein certain real estate 


the testator was domiciled at the time 
of being awarded a divorce, was held 
not to have the effect of revoking a 
will made by the testator in favor of 
his wife where, under the law of the 
domicile of the testator at the time 
of his death, divorce did not operate 
as an implied revocation. In re Pat- 
terson’s Estate, 222 P. 374, 64 Cal. 
App. 643 [error dism 45 S.Ct. 225, 266 
Seo G4 ROOM LMG. l4 58 are (202) tne 
determination as to whether the will 
- . . is revoked by marriage and 
birth of issue after its making is to 
be controlled by the law in force at 
the date of the testator’s death.” In 
re Gaffken’s Will, 187 N.Y.S. 255, 256, 
114 Misc. 693 [aff 188 N.Y.S. 852, 197 
App.Div. 257, and 135 N.E. 971, 233 
N.Y. 688]. (3) Thus, whether a will 
devising one third of the testator’s 
estate to a woman who subsequently 
became the testator’s wife was _ re- 
voked by the subsequent marriage 
was held to be governed by a statute 
in effect at the time of the testator’s 
death, although the will was execut- 
ed prior to enactment of Such stat- 
ute, at a time when the will would 
have been revoked by the subsequent 
marriage. In re Gaffken’s Will, 188 
N.Y.S. 852, 197 App.Div.. 257 -[aff 187 
N.Y.S. 255, 114 Misc. 693, and aff 135 
N.E. 971, 283 N.Y. 688]. (4) Similar- 
ly, where when a will which bequeath- 
ed the testator’s property to the wo- 
man he subsequently married was ex- 
ecuted, Decedent Est. L. § 35, provid- 
ing that the marriage of a testator 
shall be deemed to revoke a will, was 
in force but was amended by a stat- 
ute enacted subsequent to the execu- 
tion of the will (L. [1919] c 293), al- 
though before the testator’s death, so 
as to avoid revocation, if the will 
makes provision for the wife or chil- 
dren, the effect of the marriage as a 
revocation of the will was held to be 
governed by the amended law which 
was in force at the time of the tes- 
tator’s death. In re Dexter’s Estate, 
189 N.Y.S. 366, 116 Misc. 17. 


52. See cases infra notes 53, 54. 


53. Ensley v. Hodgson, 103 So. 465, 
212 Ala. 526; Byre v. Storer, 37 N.H. 
114. 


[a] TZllustrations.—(1) To the ex- 
tent that a will purported to devise 
real estate situated in New Hamp- 
shire it was held to be revoked by the 
posthumous birth of a child under a 
statute of that state notwithstanding 
the fact that the testator at the time 
of his death and some time before was 
domiciled in Washington, D. C., where 
the birth of a posthumous child would 
not have had that effect. Eyre v. 
Storer, 37 N.H. 114. (2) An Alabama 
statute making the birth of a posthu- 
mous child work a revocation of its 
father’s will when ho provision has 
been made for such birth governs as 
to lands situated within such state 
notwithstanding the testator’s domi- 
cile in Tennessee. Ensley v. Hodgson, 
103 So. 465, 212 Ala. 526. 


54. Cornell v. Burr, 141 N.W. 1081, 
32 S.D. 1, Ann.Cas.1916A 362. 


{a] TZllustration.—Under a statute 


is situated (Civ. Code §§ 1024, 1090), 
providing that the subsequent mar- 
riage of an unmarried woman re- 
vokes her will, a foreign will dispos- 
ing of real eState in the state execut- 
ed by a single woman subsequently 
marrying is revoked as to such real 
estate. Cornell v. Burr, 141 N.W. 
1081, 32 S.D. 1, Ann.Cas.1916A 362. 


55. U.S.—Chicago, ete, R. Co. v. 
Wasserman, 22 F. 872. 


ay v. Gay, 4 So. 42, 84 Ala. 


Conn.—Goodsell’s Appeal, 10 A. 557, 
55 Conn, 171. 


Ga.—Sutton v. Hancock, 42 S.B, 214, 
115 Ga. 857. 


Ill.—American Board of Com’rs for 
Foreign Missions v. Nelson, 72 Ill. 
564; Tyler v. Tyler, 19 Ill. 151. 


Kan.—Shorten v. Judd, 55 P. 286, 
CO pian eise 


Md.—Baldwin yv. Spriggs, 5 A. 295, 
6b Mads 37.3% 


N.Y.—Havens v. Van Den Burgh, 1 


Den. 27; Brush v. Wilkins, 4 Johns. 
Ch. 506; Matter of Gall, 5 Dem.Surr. 
3874; Bloomer v. Bloomer, 2 Bradf. 
Surr. 339. 

a aan v. Wheeler, 1 RI. 
vo . 


Tex.—Morgan v. Davenport, 60 Tex. 
230; Pearce v. Carrington, (Civ.App.) 
124 S.W. 469 [rev on other grounds 
134 S.W. 210, 104 Tex. 73]. 


Va.—Wilcox v. Rootes, 1 Wash. (1 
Va.) 140. 


Wis.—Glascott v. Bragg, 
853, 111 Wits. 605, 5 
Prob.Rep.Ann. 212. 


Eng.—Spraage v. Stone, Ambl. 721, 
27 Reprint 466; Jackson v. Hurlock, 
Ambl. 487, 27 Reprint 318, 2 Eden 
263, 28 Reprint 899; Marston v. Roe, 
8 A.&H. 14, 35 E.C.L. 457, 112 Reprint 
742; Kenebel v. Scrafton, 2 East 530, 
102 Reprint 472; Cook v. Oakley, 1 P. 
Wms. 302, 24 Reprint 399; Lugg v. 
Lugg, 1 Salk. 592, 91 Reprint 497. 


[a] Reasons for rule—(1) The 
reason for the rule is, according to 
some decisions, based upon a presum- 
ed change in the testator’s intentions, 
caused by the complete change of his 


87 WN. Ws 
R.A. 258, 7 


situation, resulting from marriage 
and birth of issue. McAnulty v. Mc- 
Anulty, 11 N.EB. 397, 120: Ill. 26, 60 


Am.R.'552; Durfee v. Risch, 105 N.W. 
1114, 142 Mich. 504, 5 L.R.A.N.S. 1084. 
(2) According to others the law im- 
plies and assumes that there is a 
tacit condition annexed to the will at 
the time of its execution that it was 
not intended by the testator to take 
effect, and that it should not take 
effect if a change in the situation of 
the testator’s family should occur by 
his Subsequent marriage and the birth 
of issue of the marriage. Baldwin 
v. Spriggs, 5 A. 295, 65 Md. 873; Mat- 
ter of Rossignot’s Will, 100 N.Y.S. 
623, 50 Misc. 231, 19 N.Y.Ann.Cas. 12, 
Brush v. Wilkins, 4 Johns.Ch. (N.Y.) 
506; Sherry v. Lozier, 1 Bradf.Surr. 


(N.Y.) 437; Marston v. Roe, 8 A.&E. 
14, 35 E.C.L.° 457, 112 Reprint 742; 
Israell v. Rodon, 2 Moore P.C, 51, 12 
Reprint 922. 


[b] Rule restated.—(1) ‘In the 
case of the will of an unmarried man 
having no children of a former mar- 
riage, whereby he devises away the 
whole of his property which he has 
at the time of making his will, and 
leaves no provision for any child of 
the marriage, the law annexes the 
tacit condition that subsequent mar- 
riage and the birth of a child oper- 
ates as a revocation.” Marston v. Roe, 
8 A.&H. 14, 35 E.C.L. 457, 112 Reprint 
742, 758. (2) “It would appear to be 
a general rule, incontrovertibly es- 
tablished, that marriage and a child 
amount to a revocation of a will, ei- 
ther of real or personal estate.” 
Pg Wilkins, 4 Johns.Ch. (N.Y.) 


[c] RBule borrowed from civil law. 
—Gay v. Gay, 4 So. 42, 84 Ala. 38; 
In re Meyer’s Estate, 186 P. 3938, 44 
Cal.App. 289. 


{d] Rule reluctantly adopted.— 
“The rule that a will is revoked by 
the subsequent marriage of a testa- 
tor, and birth of issue, was ... by 
degrees rather reluctantly incorpo- 
rated into, and is now firmly estab- 
lished as part of, the common law.” 
In re Meyer’s Estate, 186 P. 398, 394, 
44 Cal.App. 289. 


[e] Concurrence of both events 
necessary.—(1) ‘According to the 
language and authority of the gen- 
eral current of cases there must be 
both marriage and a child, to work 
a revocation of a will.” Brush v. Wil- 
kins,, 4 Jobns.Ch. (N.Y.) 506, 517: 
(2) Testator’s subsequent marriage 
alone insufficient to revoke his will 
at common law see infra § 534. (3) 
Subsequent birth of child alone insuf- 
ficient to revoke will at common law 
see infra § 540. 


f] Birth of issue as controlling.— 
“Tt was not the circumstance of mar- 
riage, of which the civil law took no 
notice, in reference to this point, but 
the birth of offspring, that laid the 
true and rational foundation of a pre- 
sumed alteration of the testator’s in- 
tention, and which intention consti- 
tutes the essence of every will.” 
ean Wilkins, 4 Johns.Ch, (N.Y.) 


[gs] Historical note.—(1) “This 
great question was .. . finally and 
solemnly settled in 1771 by the Court 
of Exchequer . . and it was ad- 
judeedy . \ that marriage and a 
child were a revocation of a will of 
1A ei. Fcc ty NOON, Atter . slsenaenent 
was declared the subsequent mar- 
riage and a son were an implied rev- 
ocation of the whole will.” Brush v. 
Wilkins, 4 Johns.Ch. (N.Y.) 506, 509. 
(2) “It became a settled rule of law 
and equity as early as the year 1775 
f that marriage and a child, tak- 
en together (though neither of them 
taken separately was sufficient) did 
amount to an implied revocation.” 
Brush vy. Wilkins, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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subsequent to the execution of her will.®¢ 
eral rule applies where issue is born after testator’s 
death as well as where issue is born in his lifetime,** 
and also where a married testator executes a will and 
again marries and has issue by his second wife.°8 
So it apphes to a widower having several ehildren 
who executes a will giving them all his property and 
thereafter marries and has issue by the marriage.®® 
A limitation of the rule is found in some decisions, 
in which it is said that the rule does not apply unless 
all of the testator’s property is disposed of by will.®° 
It has also been said that the rule does not apply if 
the revocation would produce no benefit to the wife 


and child.® 


Conclusiveness of presumption.*? While the pre- 
sumption of revocation by marriage and birth of is- 


56. Nutt v. Norton, 7 N.E. 720, 142 
Mass. 242. 


[a Wo reason for distinction.— 
“The presumption that, had the same 
conditions existed at the time of 
the execution of the will as existed 
later, the disposition of the estate 
would have been different, is certainly 
as strong in the case of a wife and 
mother as in the case of a husband 
and father.” Durfee v. Risch, 105 N. 
w. ee ce 142 Mich. 504, 5 L.R.A.N.S. 
1084. 


[b] Abrogation of common-law 
rule, making marriage of woman 
alone, subsequent to the execution of 
a will by her, revoke the same, does 
not affect the application of the gen- 
eral rule that subsequent marriage 
plus birth of issue shall revoke a will 
previously executed. Durfee v. Risch, 
105 N.W. 1114, 142 Mich. 504, 5 L. 
R.A.N.S. 1084. ‘ 


57. Belton v. Summer, 12 So. 371, 
31 Fla. 139, 21 L.R.A. 146; Warner v. 
Beach, 4 Gray (Mass.) 162; Israell v. 
Rodon, 2 Moore P.C. 51, 12 Reprint 
922; Matson v. Magrath, 1 Rob.Eccl. 
680, 163 Reprint 1177; Doe v. Lanca- 
shire, 5 T.R. 49, 101 Reprint 28. 


58. Baldwin v. Spriggs, 5 A. 295, 
65 Md. 373; Christopher v. Christo- 
pher, Dick. 445, 21 Reprint 343. 


[a] Illustration—Where a mar- 
ried testator has disposed of all of 
the property owned by him at the 
date of the will and subsequently 
married a second time and has chil- 
dren as issue of the second marriage, 
there may be a sufficient change in 
circumstances to revoke the will. 
Baldwin v. Spriggs, 65 Md. 373. 


59. Morgan v. Ireland, 1 Idaho 786; 
Havens v. Van Den Burgh, 1 Den. (N. 
Me) 2s 


60. Marston v. Roe, 8 A.&E. 14, 35 
H.C.L. 457, 112 Reprint 742; Doe v. 
Edlin, 4 A.&E. 582, 31 H.C.L. 261, 111 
Reprint 906; Brady v. Cubitt, Dougl. 
31, 99 Reprint 24; Kenebel v. Scraf- 
ton, 2 East 530, 102 Reprint 472. 


61. Morey v. Sohier, 3 A. 636, 63 
N.H. 507, 56 Am.R. 538. 


62. As to revocation of wills by 
operation of law generally see supra 
§ 530. 


63. Deupree v. Deupree, 45 Ga. 415; 
Nutt v. Norton, 7 N.E. 720, 142 Mass. 
242; Marston v. Roe, 8 A.&E. 14, 35 
EBE.C.L. 457, 112 Reprint 742; Israell 
v. Rodon, 2 Moore P.C. 51, 12 Reprint 
922. 

[a] Rule applied.—The presump- 
tion of revocation cannot be rebutted 
by parol evidence that the parties to 
the marriage contract did not know 
the rule of law or that they did not 
intend that the subsequent marriage 


WILLS 


The gen- 


and birth of a child should operate as 
a revocation. Nutt v. Norton, 7 N.E. 
720, 142 Mass. 242. 


[b] Leading’ case. — Marston v. 
Roe, 8 A.&E. 14, 35 E.C.L. 457, 112 
Reprint 742. 


64. Havens v. Van Den Burgh, 1 
Den.) GW) 2 ee Brad yay. (CUbILG aL 
Dougl. 31, 99 Reprint 24. See Brush 
v. Wilkins, 4 Johns.Ch. (N.Y.) 506 
(recognizing the rule stated in the 
text, but holding that even if such 
evidence were admitted in the case un- 
der consideration the evidence would 
be insufficient to rebut the presump- 
tion). 


[a] Evidence held insufficient to 
rebut presumption.—The existence of 
a paper purporting to be a later will 
of the testator whereby he made a 
different disposition of his property 
was held insufficient to rebut the pre- 
sumption of revocation by marriage 
and birth of issue, where the paper 
was not in the handwriting of the 
testator and he was not otherwise 
connected with the paper except that 
it was found among his papers which 
came into the hands of his executors. 
Havens v. Van Den Burgh, 1 Den. (N. 

a) ente 


{b] Historical note.—‘“It became 
a settled rule of law and equity as 
early as the year 1775 . that 
such presumptive revocations might 
be rebutted and controlled by circum- 
stances.” Brush v. Wilkins, 4 Johns. 
Ch. (N.Y.) 506, 509. 


65. Morey v. Sohier, 3 A. 636, 63 
NH. 507, 56 -Am.R. 538; Brush ov. 
Wilkins, 4 Johns.Ch. (N.Y.) 506; 
Kenebel v. Scrafton, 2 East 530, 102 
Reprint 472; Brown v. Thompson, 1 
Eq.Cas.Abr. 413, 21 Reprint 1143; Hol- 
lway v. Clarke, 1 Phillim. 339, 161 
Reprint 1003. 


66. Brady v. Cubitt, Dougl. 31, 99 
Reprint 24; Talbot v. Talbot, 1 Hagg. 


Eccl. 705, 162 Reprint 725; Ex parte 
Ilchester, 7 Ves.Jr. 348, 32 Reprint 
142. 

[a] Second marriage. — Where, 


after the execution of a will by a mar- 
ried man, he subsequently marries 
but by settlement makes provision for 
his second wife and for the future is- 
sue of his marriage to her, the second 
marriage and birth of such issue does 
not revoke the will. Talbot v. Talbot, 
1 Hagg.EHecl. 705, 162 Reprint 725. 


67. Shorten v. Judd, 55 P. 286, 60 
Kan. 73; Marston v. Roe, 8 A.&E. 14, 
35 E.C.L. 457, 112 Reprint 742; Mat- 
son v. Magrath, 1 Rob.Eccl. 680, 163 
Reprint 1177. 


68. See supra § 532. 


69. See statutory provisions; cas- 
es infra this note; and cases infra 
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sue cannot ordinarily be rebutted by parol evidence 
of a contrary intention in the testator,®* it has also 
been held that evidence of such contrary intention 
may be received to rebut the presumption.®* 


Provision for wife and child. It is well settled 
that a will is not revoked by subsequent marriage and 
birth of a child if provision is made for the wife 
and child by will,®® or if the testator, before making 
his will or contemporaneously with it, makes ex- 
press provision by a separate deed or other instru- 
ment for wife and future issue.*® 
tial that both wife and child be provided for.®* 


[§ 533] (2) Under Statutes. 
tions the common-law doctrine®’ has been super- 
seded by statute.°® 


But it is essen- 


In some jurisdic- 
The effect of statutory provi- 


this section. 


“The privilege granted is annulled 
because of man’s failure to care for 
his own.’’ In re Schuster’s Will, 181 
N.Y.S.) 500, 505, 111 Mise. 534. 


[a] Meaning and effect of words 
“revocation by marriage and birth of 
issue.”—"‘The very words ‘revocation 
by marriage and birth of issue’ [as 
used in a statute so providing] mean 
the recall of the right to make a will.” 
In re Schuster’s Will, 181 N.Y.S. 500, 
505, 111 Misc. 534. 


[b] In Alabama (1) in construing 
certain provisions for the revocation 
of a will by subsequent marriage and 
birth of issue (Code [1876] § 2282), it 
was said: “A construction should not 
be placed on the statute which will 
impair or interfere with the right of 
the testator to absolutely dispose of 
his property as he may deem proper, 
further than its terms, expressly or 
by clear implication, require to ae- 
complish the intended ends. It does 
not operate to deprive the testator 
of the right and power to determine 
the nature and extent of the provision 
which hé will make for those having 
claims on his natural affections. It 
does not undertake to declare the 
measure and extent of the provision 
which the testator must make for the 
after-born child. He may make no 
provision whatever, provided the child 
is mentioned in the will in such a way 
as to show an intention not to make 
any provision.” Gay v. Gay, 4 So. 42, 
43, 44, 45, 84 Ala. 38. (2) In discus- 
sing the same statute it was said: 
“The revocation of a testator’s will, 
which is declared to be effected by his 
marriage and subsequent birth of is- 
Sue, can take place only in the follow- 
ing occurring contingencies: (1) The 
making of a will disposing of substan- 
tially his whole estate; (2) the tes- 
tator’s subsequent marriage; (3) birth 
of issue from such marriage at any 
time, whether before or after the 
testator’s death; (4) the survival of 
either the wife or such issue after the 
testator’s death. If these four inci- 
dents concur, the will is totally re- 
voked, except in the following cases, 
which operate to prevent revocation: 
(1) Where the testator, in his will, 
provides for such issue, or makes 
mention therein of such issue so as to 
show an intention, express or implied, 
not to make such provision; (2) un- 
less before death he makes provision 
for such issue by some gift or set- 
tlement, whether before, contempora- 
neous with, or after the making of his 
will,’ Gay v. Gay, supra. (3) The 
common-law doctrine, it is said, is 
modified to this extent: “By the stat- 
ute, the wife or the child must be liv- 
ing at the death of the testator, while 
by the common law, the death of the 
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sions declaring that if, after the making of a will, 
a testator shall marry and have issue such will shall 
be deemed revoked unless there be provision for 
such issue in the will or by some settlement, is to 
make such subsequent marriage plus birth of issue 
operate as a revocation of a previously executed 
will,?° and it has been held under such provisions 
that only such evidence as is specified by the statute 
is admissible to rebut the presumption of revoca- 
tion’?! and under similar provisions it has been 
expressly held that the presumption created by the 
subsequent marriage and birth of issue cannot be 
rebutted.*2, Nevertheless it has been held under oth- 
er statutes that subsequent marriage and birth of is- 
sue merely creates a presumption of revocation 
which may be rebutted.** Under a statute purport- 
ing to specify particularly the manner in which 
wills may be revoked, but failing to specify that 
subsequent marriage and birth of issue shall have 
that effect, it has been held that such marriage and 
birth does not operate to revoke a will previously ex- 


child before the death of the testator 
did not revive a will revoked by mar- 
riage and the birth of a child. By the 
English law, provision must be made 
for both wife and chi!d, while the 


[b] 
of frauds.—(1) 
buttal no 
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which clearly rebut the presumption.’’ 
Wheeler v. Wheeler, 1 R.I. 364, 372. 


Rule does rot violate statute 
“The evidence of re- 
more trenches upon the 


’ 
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ecuted.7* In accordance with the common-law rule* 
it has been held that a will is not revoked by the tes- 
tator’s subsequent marriage alone when it does not 
result in the birth of issue.7® However, whether 
it is necessary that issue shall be born subsequent 
to the marriage, and whether it is necessary that 
such issue shall survive testator, in order to oper- 
ate as a revocation of his will may depend upon 
the terms of the particular statute governing the 
question.’* Under a statute declaring that a sub- 
sequent marriage and birth of issue shall operate 
as a revocation unless such issue shall be provided 
for, where issue which is born of the subsequent 
marriage is provided for there is no revocation.’§ 
Similarly, where the issue is “mentioned” within the 
meaning of a statute declaring that marriage and 
birth of issue shall revoke a previously executed will 
unless such issue is mentioned in such a way as to 
show an intention not to make provision for it, there 
is no revocation.?°® 


[§ 534] b. Marriage—(1) At Common Law—(a) 


76. Hoitt v. Hoitt, 3 A. 604, 63 N. 
H. 475, 56 Am.R. 530; In re Andrest’s 
Estate, 160 N.Y.S. 505, 96 Misc. 389. 


77. See cases infra this note. 
[a]. In New York (1) prior to the 


statute requires provision shall be 
made only for the child.” Gay v. Gay, 
supra. (4) The Alabama statute isa 
substantial copy of the New York 
statute dealing with the same subject. 
Gay v. Gay, supra. - 

70. In re Meyer’s Estate, 186 P. 
393, 44 Cal.App. 289; In re Del Geno- 
vese’s Will, 107 N.Y.S. 1038, 56 Misc. 
408 “fatf 120 N.Y.S. 1121, 136 App. 
Div. 894]; Matter of Rossignot, 100 
N.Y.S. 628, 50 Misc. 231. 

[a] Marriage to one previously 
married.—(1) The testator’s subse- 
quent marriage to a woman who has 
been previously married, plus birth of 
issue, may operate as a revocation. 
In re Del Genovese’s Will, 107 N.Y.S. 
1033, 56 Misc. 418 [aff 120 N.Y.S. 1121, 
136 App.Div. 894]. (2) Thus a testa- 
tor’s marriage to a woman five years 
after the disappearance of her first 
husband and the birth of a child to 
the testator and such woman was held 
to accomplish the revocation of a will 
executed prior to such marriage and 


birth. In re Del Genovese’s Will, 
supra. 
71. Matter of Rossignot, 100 N.Y.S. 


623, 50 Misc. 231, 19 N.Y.Ann.Cas, 12. 


[a] Rule applied.—Under a statute 
declaring that no evidence other than 
that specified in the statute shall be 
received to rebut the presumption of 
revocation arising from a subsequent 
marriage and birth of issue which is 
unprovided for, where no provision 1s 
made for issue a will disposing of 
the testator’s entire estate is revoked, 
and evidence that after the execution 
of the will and during the lifetime of 
the testator a legatee died so that the 
will for that reason did not dispose of 
the whole estate of the testator was 
held inadmissible. Matter of Rossig- 
not, 100 N.Y.S. 628, 50 Misc. 231, 19 
N.Y.Ann.Cas, 12. 

72. Hoitt v. Hoitt, 3 A. 604, 63 N. 
H. 475, 56 Am.R. 530. 


73. Gay v. Gay, 4 So. 42, 84 Ala. 
38; Wheeler v. Wheeler, 1 R.I. 364. 


[a] Reason for rule.—‘‘The revo- 
cation is implied from facts—mar- 
riage and the birth of children—and 
may be rebutted by evidence of facts, 


statute of frauds, than the evidence 
of revocation.” Wheeler v. Wheeler, 
L Ra 364; 0372.) 2) > ““Insiboth.cases 
the evidence is by parol, but offered 
not to prove declarations, but facts.” 
Wheeler vy. Wheeler, supra. 


[c] Where testator had children 
by former marriage living at the time 
of the execution of his will, evidence 
was held admissible to rebut the pre- 
sumption of revocation by a subse- 
qdquent marriage and birth of issue. 
Wheeler v. Wheeler, 1 R.I. 364. 


[d] Effect of provision restricting 
kind of evidence admissible.—The ef- 
fect of a provision in the statute that 
no other evidence than that specified 
in the statute is admissible to rebut 
the presumption of revocation is to 
declare the particular kind and char- 
acter of evidence which shall be 
requisite to rebut the presumption 
of revocation, and to abrogate the rule 
Sustained by Some courts that any 
evidence was admissible to show a 
contrary intention. Gay v. Gay, 4 So. 
42, 84 Ala. 38. 


[e] Evidence held sufficient to re- 
but presumption. — (1) Generally. 
Gay v. Gay, 4 So. 42, 84 Ala. 38. (2) 
That a testator having children by a 
former marriage executed a deed of a 
trust and a will in favor of such chil- 
dren and in contemplation of a second 
marriage, which took place soon after- 
ward, was held sufficient to rebut a 
presumption of revocation of such 
will. Wheeler v. Wheeler, 1 R.I. 364. 


74 Morris v. Foster, 51 App.D.C. 
238, 278 F. 321 [cert den 42 S.Ct. 586, 
259 U.S. 582, 66 L.Ed. 1074). 


[a] Rule applied.—Under Code L. 
(1901) § 1626, specifying the manner 
in which a will may be revoked, and 
concluding with the words, “any 
former law or usage to the contrary 
notwithstanding,” a will was held not 
to be revoked by the marriage of the 
testatrix subsequent to its execution 
and the birth of issue who are not 
provided for in the will. Morris v. 
Foster, 51 App.DiC. 238, 278 FE. 321 
[cert den 42 S.Ct. 586, 259 U.S. 582, 66 
L.Ed. 1074]. 


75. See supra § 582. 


amendment of 1919 under Decedent 
Est. L. § 35, in the case of a man’s 
will both a subsequent marriage and 
the birth of surviving issue were re- 
quired to concur in order to make the 
revocation applicable to the surviving 
issue. Matter of Del Genovese’s Will, 
154 N.Y.S. 806, 169 App.Div. 140. (2) 
By the amendment of 1919 the birth 
and survival of issue were no longer 
made additional requirements. In re 
De Coppet’s Hstate, 255 N.Y.S. 544, 142 
Misc. 816 [aff 260 N.Y.S. 990]. 


78 Gay v. Gay, 4 So. 42, 84 Ala. 
38; Matter of Lally’s Will, 121 N.Y. 
S. 467, 186 App.Div. 781 [aff 92 N.E. 
1089, 198 N.Y. 608]. 


[a] MWustrations.—(1) A will pro- 
viding for “such child or children of 
mine aS may survive me” has been 
held to satisfy the requirement of the 
statute, so as to prevent a revocation 
by subsequent marriage and birth of 
issue. Matter of Lally’s Will, 121 
N.Y.S. 467, 136 App.Div. 781 [aff 92 
N.B. 1089, 198 N.Y. 608]. (2) Where 
provision is made for the after-born 
issue by means of an antenuptial set- 
tlement in favor of such issue there 
is no revocation. Gay v. Gay, 4 So. 
42, 84 Alu. 38. 


79. In re Kurtz’s Estate, 210 P. 
IOP LIOR al 146. 


[a] How issue may be mentioned. 
—Unborn issue may be mentioned in 
the will by any description that would 
include such issue, hence, a will de- 
vising the testator’s estate to his fa- 
ther, or, if he died before the testator, 
to the latter’s sister, but providing 
that if “any person whomsoever, who, 
if I died intestate, would be entitled 
to any part of my estate,’ should as- 
sert a claim, he should receive only 
one dollar, was not revoked by the 
testator’s subsequent marriage to one 
by whom he had a child as yet unborn 
at the time of his death, particularly 
in view of Civ. Code § 29, providing 
that a child conceived but not yet 
born shall be deemed an existing per- 
son so far as necessary to its inter- 
ests in the event of its birth, because 
under that statute such child, if born 
alive, would inherit a part of its fa- 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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Marriage of Man. 


implication or inference of law.*? 


ered that no reason for revocation existed as to the 
wife because the law made for her a provision by 
means of dower independent of the act of the hus- 
The advancement of families and of family 
estates, as a basis for the rule, has not been view- 


band.®? 


ed with favor in this country.*? 


[§ 535] (b) Marriage of Woman. At common 
law the will of a single woman is revoked by subse- 
quent marriage alone without birth of children,** 


ther’s estate. In re Kurtz’s Estate, 
2LORPY 959,9190-Calwiae. 


80. Conn.—Goodsell’s 
Sb DO. COND .adal 


Fla.—Milam v. Davis, 123 So. 668, 
97 Fla. 916 [cert den Tiffany & Co. v. 
Davis, 50 S.Ct. 82, 280 U.S. 601, 74 L. 
Ed. 646]; Herzog v. Trust Co. of 
Easton, 64 So. 426, 67 Fla. 54, Ann.Cas. 
1917A 201. 


Ind.—Bowers v. Bowers, 53 Ind. 430. 


Kan.—Vanek v. Vanek, 180 P. 240, 
104 Kan. 624 [cit Cyc]. 


Mass.—Swan v. Hammond, 
Mass. 45, 52 Am.R. 255. 


Minn.—In re Hulett’s Hstate, 69 N. 
W. 31, 66 Minn. 327, 61 Am.S.R. 419, 
34 L.R.A. 384. 


Miss.—Hoy v. Hoy, 48 So. 9038, 93 
Miss. 732, 25 L.R.A.N.S. 182, 136 Am. 
S.R. 548, 17 Ann.Cas. 1137, 14 Prob. 
Rep.Ann. 426. 


Neb.—Baacke v. Baacke, 
303, 50 Neb. 18. 

N.H.—Hoitt v. Hoitt, 3 A. 604, 63 
N.H. 475, 56 Am.R. 530. 

N.Y.—Brush vy. Wilkins, 
Ch. 506. 


Ohio.—Munday’s Ex’rs v. Munday, 
imOnio Cin Ct,) 155) 98s Ohioe Cir Dec: 
44, 


Appeal, 10 A. 


138 


69 N.W. 


4 Johns. 


R.I.—Wheeler v. Wheeler, 1 R.I. 


364. 


Tex.—Morgan v. Davenport, 60 Tex. 
230. 


Wash.—In re Adler, 100 P. 1019, 100 
P. 1135, 52 Wash. 539, 14, Prob.Rep. 
Ann. 211. 


W.Va.—Francis v. Marsh, 46 S.E. 
578, 54 W.Va. 545, 1 Ann.Cas. 665. 


“At common law marriage alone 
did not cause a revocation by opera- 
tion of law of a prenuptial will of a 
man.” Herzog v. Trust Co. of Easton, 
64 So. 426, 67 Fla. 54, Ann.Cas.1917A 
201 \fcit: Cyc]: 


81. In re Hulett’s Estate, 69 N.W. 
31, 66 Minn. 327, 61 Am.S.R. 419, 34 
L.R.A. 384. 


82. Herzog v. Trust Co. of Easton, 
64 So. 426, 67 Fla. 54, Ann.Cas.1917A 
201; In re Hulett’s Estate, 69 N.W. 
31, 66 Minn. 327, 61 Am.S.R. 419, 34 
LR Aw ess. Im re=Adler 9100). 1019; 
100 P. 1135, 52 Wash. 539, 14 Prob. 
Rep.Ann. 211. 


[a] “he reason usually given was 
Ke the faw made for the wife a 
provision independently of the act of 
the husband by means of dower.” In 
re Hulett, 69 N.W. 31, 34, 66 Minn. 327, 
34 TEKReAS 384, 61 Am.S.R. 419 [quot 
Hoy v. Hoy, 48 So. 903, 906, 93 Miss. 


At common law the marriage of 
a man has been held not sufficient of itself to re- 
voke a will previously executed, regardless of wheth- 
er the will disposses of real or of personal proper- 
ty,®°® since marriage alone is not considered such a 
change of condition as should work a revocation by 
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It was consid- 


revocation of a 


provides that if 


732, 25 L.R.A.N.S. 182, 1386 Am.S.R. 


548, 17 Ann.Cas, 1137]. 


83. In re Hulett, 69 N.W. 31, 35, 
66 Minn. 327; Hoy v. Hoy, 48 So. 903, 
907, 98 Miss. 732, 25 LR.A.N.S. 182, 
136 Am.S.R. 548, 17 Ann.Cas. 1137. 


Slt is oh . suggested that the 
common-law rule had its origin in 
part in the ancient desire to build 
upon families and family estates a 
consideration which has no place in 
this country.” In re Hulett, supra 
[quot Hoy v. Hoy, supra]. 

84. Del.—Smith v. Clemson, 11 Del. 
171. 

D.C.—Chapman v. Dismer, 
D.C. 446. 


Fla.—Colcord v. Conroy, 23 So. 561, 
AONE a OT. 


Mass.—Nutt v. Norton, 7 N.E. 720, 
142 Mass. 242. 


Miss.—Garrett v. Dabney, 27 Miss. 
Sas 

Neb.—Vandeveer v. Higgins, 80 N. 
eG 1043, 59 Neb. 333, 5 Prob.Rep.Ann. 


14 App. 


Or.—In re Booth’s Will, 61 P. 1135, 
Cb. 410 40 nOr sha. 


vVt.—In re Carey’s Estate, 
236, 24 Am.R. 133. 


W.Va.—Francis v. Marsh, 46 S.E. 
, 54 W.Va. 545, 1 Ann.Cas. 665 


peniuitnn a aan v. Lloyd, 2 Bro.ch. 
534, 29 Reprint 293; Forse v. Hem- 
bling, 4 Coke 60b, 76 Reprint 1022; 
Christopher vy. Christopher, Dick. 445, 
21 Reprint 343; Doe vy. Staple, 2 T.R. 
684, 100 Reprint 368. 


[a] Reasons for rule.—(1) The 
rule is rested on the distinct ground 
that marriage, in the case of a woman, 
due to the common-law doctrine that 
the legal existence of the wife, during 
coverture, was merged in that of her 
husband, destroyed the ambulatory 
nature of the will, and left it no long- 
er subject to the wife’s control, which 
is contrary to the very nature of a 
will. McAnulty v. McAnulty, 11 N.W. 
397, 120 Ill. 26, 60. Am-R. 552; In re 
Hunt’s Will, 17 A. 68, 81 Me. 275; 
Roane v. Hollingshead, 25 A. 307, 76 
Md. 369, 35 Am.S.R. 438, 17 L.R.A. 
592; Swan v. Hammond, 138 Mass. 
45, 52 Am.R. 255; Hodsden v. Lloyd, 
2 Bro.Ch. 534, 29 Reprint 293. (2) 
Merger of wife’s legal existence into 
that of husband at common law gen- 
erally see Husband and Wife §8§ 5, 
321. 


[b] That husband-to-be is witness 
immaterial.—The fact that the person 
who later becomes the husband of 
the testatrix witnesses a will made by 
her before her marriage, and parol 
evidence that he knows its contents, 
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and this notwithstanding the restoration of her tes- 
tamentary capacity after marriage by reason of her 
surviving her husband.*® 
tion to the rule is that a will executed by a married 
woman in pursuance of a power of appointment con- 
ferred on her by antenuptial agreement is not re- 
voked by marriage.*® 


[§ 536] (2) Under 
In many jurisdictions statutes have been enacted 
which either abrogate or materially modify the com- 
mon-law rules as to revocation by marriage.*? 
statute providing that a marriage shall be deemed a 


A well-recognized excep- 


Statutes—(a) In General. 


A 


prior will has been construed, 


analogy to the English statute of wills, to apply to 
wills of both men and women.*$ 


A statute which 
the husband or wife of a marriage 


are immaterial and have no effect on 
the will, which is revoked by the 
marriage. Nutt v. Norton, 7 ea 720, 
142 Mass. 242. 


Chapman vy. Dismer, 14 App.D. 
C. 446; Forse v. Hembling, 4 Coke 
60b, 76 Reprint 1022; Cotter v. Layer, 
Mosely 227, 25 Reprint 363, 2 P.Wms. 
623, 24 Reprint 887; Doe v. Staple, 2 
T.R. 684, 100 Reprint 368. 


86. Osgood v. Bliss, 6 N.E. 527, 141 
Mass. 474, 55 Am.R. 488; McMahon 
v. Allen, 4 E.D.Smith (N.Y.) 519; 
Logan’ Vv; Bell, t CIB. 872; 50 -EiGils 
872, 1385 Reprint 786; Taylor v. Rains, 
7 Mod. 147, 87 Reprint 1155; Downes 
v. Timperon, 4 Russ. 334, 4 Eng.Ch. 
334, 38 Reprint 831; Dillon v. Grace, 
2 Sch.&Lef. 456; Doe v. Staple, 2 T.R. 
684, 100 Reprint 368. 


[a] Reason for rule.—The reason 
given for holding that marriage alone 
is deemed to revoke the will of a 
woman, that is, that by marriage the 
ambulatory nature of a will is de- 
stroyed since by marriage the testa- 
trix is divested of the power to make 
a will (see supra note 84[a]) does not 
apply to a will exercising a power of 
appointment since a woman has the 
same authority to execute a power of 
appointment when married as when 
sole. Osgood vy. Bliss, 6 N.E. 527, 141 
Mass. 474, 55 Am.R. 488 


{[b] Nature of instrument as de- 
termining whether revoked.—The na- 
ture, and not the form, of the instru- 
ment determines whether, at common 
law or under statutes, it is a will of 
which marriage is a revocation. Os- 
good v. Bliss, 6 N.E. 527, 141 Mass. 
474, 55 Am.R. 488. 


[ec] Codicil by which an unmarried 
woman exercises a power of appoint- 
ment is not revoked by her subsequent 
marriage. Logan v. Bell, 1 C.B. 872, 
50) HG.Le 872, 135 Reprint 786. 


87. See statutory provisions. 


88. Crum v. Sawyer, 24 N.E. 956, 
132 Ill. 443; McAnulty v. McAnulty, 
11 N.E. 397, 120 Ill. 26, 60 Am.R. 556. 


{a] Rule applied to: (1) The will 
of a widow, where, although the will 
gave a legacy to a son of one whom 
she subsequently married, there being 
no reference to a contemplated mar- 
riage nor to a contemplated husband, 
it was held that the subsequent mar- 
riage revoked the will. Crum y. Saw- 
yer) (24 5N. E5956, 1325 Ul 443 eae 
widower’s will which was held to be 
revoked by his marriage two years 
subsequent to the execution thereof, 
and this notwithstanding an antenup- 
tial agreement whereby it was agreed 
that in lieu of dower, rights of in- 
heritance, and the like, the wife would 
accept a fixed sum. Hudnall v. Ham, 
DOMNGHE GL 72) ed Soll ga Signe omen Scie 
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contracted by the testator after making the will 
shall survive, the will shall be deemed revoked as 
to such survivor unless provision shall have been 
made for such survivor by an antenuptial agreement 
in writing, applies to the will either of a man or of a 
Likewise, a statute providing that where 
any person, after making his will, shall marry and 
leave.a widow surviving and unprovided for he shall 
be deemed to die intestate as to such unprovided for 


woman.§®® 


124, 48 L.R.A. 557 [aff 49 N.E. 985, 172 
Ill. 76]. (3) The will of a widower 
and it was held that his marriage a 
year subsequent to the execution of 
the will revoked the same, and this 
notwithstanding a verbal antenuptial 
agreement which was obnoxious to 
the statute of frauds. McAnulty v. 
McAnulty, 120 Ill. 26. (4) The will 
of a widower who married within a 
month after making his will, which 
was held to be revoked by the mar- 
riage where no contemplated marriage 
is mentioned in the will and the rev- 
ocation was held to be effective not- 
withstanding the execution of an ante- 
nuptial agreement wherein no will is 
mentioned. Lawman v. Murphy, 152 
Nerne2 20) (S2tenll, 421.566), Whe vwill 
of a widower who by the terms of the 
will indicated that the will was not to 
be revoked by a contemplated mar- 
riage for which he made provision 
under which circumstances it was 
held that the will was not revoked by 
the subsequent marriage. Ford v. 
Greenawalt, 126 N.E. 555, 292 Ill. 121. 
(6) The will of a bachelor who exe- 
cuted a will with no reference therein 
to one whom he subsequently married 
and it was held that the subsequent 
marriage revoked the will. Campbell 
v. McLain, 149 N.E. 481, 318 Il). 610. 
(7) A married man’s will which was 
held to be revoked by a Subsequent 
marriage. Sloninger v. Sloninger, 43 
INS TDA GT TIT. 2170. 


[b] Conclusiveness of marriage as 
revocation.—(1) Although it has been 
said that “If the statute of 1872 is to 
have any effect at all, a marriage since 
its adoption, whether of a man or a 
woman, must operate per se as a revo- 
eation of a prior will’ (McAnulty v. 
McAnulty, 11 N.E. 397, 120 Ill. 26, 60 
Am.R. 556 [quot Campbell v. McLain, 
149 N.E. 481, 482, 318 Il]. 610], (2) and 
it has been held that the statute 
should not be construed as a declara- 
tion of the common law on the sub- 
ject as it existed at the time the stat- 
ute was enacted (Campbell v. Mc- 
Lain, supra), (3) and that therefore 
the statute does not continue in force 
the common-law rule as to the pre- 
sumptive revocation of wills by the 
subsequent marriage) of the testator 
(Campbell v. McLain, supra), (4) it 
has also been held that the statute is 
not intended to make the subsequent 
marriage of the testator a conclusive 
presumption of revocation when by 
the terms of the will itself a contrary 
intention appears and provision is 
made for the changed condition (Ford 
v. Greenawalt, 126 N.E. 555, 292 Ill. 
ASAI) \ 

Effect of English statute and stat- 
utes patterned thereon see infra text 
and notes 6-9. 


89. See cases infra this note; 
infra note 90. 


[a] Application to will of woman. 
—In re Bloodgood’s Estate, 229 N.Y. 
S. 171, 223 App.Div. 640 [mod 222 N.Y. 
S. 345, 129 Misc. 398]. 


[b] Application to will of man.— 
In re Gaffken’s Will, 188 N.Y.S. 852, 
197 App.Div. 257; In re Mosher’s Will, 


and 
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256 NiY-S., coos, L 43) Masel 4 ote ini ere 
De Coppet’s Estate, 255 N.Y.S. 544, 
142 Misc. 816 [aff 260 N.Y.S. 990]; In 
re Bent’s Estate, 255 N.Y.S. 538, 142 
Mise. 811; In re White’s Will, 183 
N.Y.S. 129, 112 Misc. 433; In re Schus- 
ter’s Will, 181 N.Y.S. 500, 111 Misc. 
534. 

[c] Revocation pro tanto. — (1) 
Although a widow in case of her hus- 
band’s marriage after execution of 
his will is entitled to her intestate 
share, the remaining terms of the 
will may otherwise remain effective. 
In re Bent’s Estate, 255 N.Y.S. 538, 
142 Misc. 811; Inre Erlanger’s Estate, 
242 N.Y.S. 249, 1386 Misc. 793: (2) 
The testatrix’ marriage subsequent to 
the execution of her will without pro- 
vision for her husband-to-be was held 
to revoke the will to the extent neces- 
sary to permit the husband to take the 
share he would have received in case 
of his wife’s intestacy. In re Blood- 
good’s Estate, 229 N.Y.S. 171, 223 App. 
Div. 640 [mod 222 N.Y.S. 345, 129 Misc. 
Soci 


[d] Manner of construction. — 
“Statutes of this character are to be 
liberally construed i GT as 
reasonable construction should be 
adopted where there is no doubt as to 
the intent of the lawmakers.” In re 
Schuster’s Will, 181 N.Y.S. 500, 502, 
111 Misc.-534. 


[e] Statute not retroactive.— 
Decedent Hst. L. § 36 (i. [1919] ¢ 
293), declaring that a will executed by 
a testator is deemed to be revoked by 
his or her subsequent marriage 
coupled with the survival of a spouse 
unprovided for, has been held not to 
be retroactive so as to affect the will 
of one who dies prior to the enactment 
of such statute. In re White’s Will, 
183 N.Y.S.-129, 112 Misc. 433. 


[f] Evidence to rebut presumption 
of revocation.—Announcement by the 
testator of a formal betrothal of mar- 
riage to one named as a beneficiary 
under a will and whom he soon there- 
after married was held admissible to 
rebut the presumption of revocation. 
In re De Coppet’s Estate, 255 N.Y.S. 
544, 142 Misc. 816 [aff 260 N.Y.S. 990]. 


[g] Historical note.—(1) ‘Before 
September 1, 1919 there survived in 
New York an old distinction between 
husband and wife as to revocation of 
wills.” In re Gaffken’s Will, 188 N.Y. 
S. 852, 858, 197 App.Div. 257. (2) But 
under Decedent HMst. L. § 35, enacted 
in that year, a will providing for one 
who, subsequent to the execution of 
the will, becomes the wife of the tes- 
tator and survives him is not, as to 
her, revoked by the marriage. In re 
Gaffken’s Will, supra. 


90. See cases infra this note. 
[a] Nature and extent of revoca- 
tion.— (1) Under a statute providing 


that where, after making a will, one 
marries he shall, as to the surviving 
spouse, be deemed to have died in- 
testate, the subsequent marriage may 
operate as a revocation to the extent 
necessary to permit the surviving 
spouse to take what he would be en- 


widow has been held applicable to the will of a wo- 
man as well as of a man,®° particularly where a stat- 
ute exists declaring that words importing the mas- 
euline gender when used in statutes shall be constru- 
ed to apply also to females.®? 
providing that a subsequent marriage will to the ex- 
tent provided for revoke the previously executed will 
of a testator does not have the effect of making a 
void marriage operate as a revocation.®? 


However a statute 


titled to take if decedent died in- 
testate. In re Shestack’s Hstate, 110 
A. 166, 267 Pa. 115. (2) But the statu- 
tory provision has been held to be for 
the benefit of the surviving spouse so 
that a will in his or her favor is not 
revoked by the subsequent marriage 
alone where the surviving spouse does 
not complain of the disposition made 
by will. In re Lintner’s Estate, 147 A. 
92, 297 Pa. 428; Fidelity Ins., etc., 
Cos Appeal, 15 A. 484, 121 Pa. 1; 
Rogers’s Est., 21 Pa.Dist. 1006. 


[b] Application to will of woman. 
—In re Lintner’s Estate, 147 A. 92, 
297 Pa. 428; In re Shestack’s Estate, 
110 A. 166, 267 Pa. 115. 


[ec] Application to will of man.— 
Fidelity Ins., etc., Co.’s Appeal, 15 A. 
484, 121 Pa. 1; Jacobs’ Estate, 1 Pa. 
Dist.&Co. 6; Rogers’s Estate, 21 Pa. 
Pepa: 1006; McGarry’s Est., 9 Pa.Dist. 


91. Ellis v. Darden, 12 S.E. 652, 86 
Ga. 368, 11 L.R.A. 51; In re Roton’s 
Will, 78) S-BLeL1. 95) S.c8 41:35 sine 
Adler’s Estate, 100 P. 1019, 52 Wash. 
539, 14 Prob.Rep.Ann. 211 [mod on 
other grounds 100 P. 1135]; In re Pet- 
ridge’s Will, 91 P, 634, 47 Wash. 77. 


[a] Application to will of woman. 
—(1) Generally. In re Van Guelpen’s 
Estate, 151 P. 245, 87 Wash. 146, Ann. 
Cas.1917C 1037. (2) Under such stat- 
utes it has been held that the mar- 
riage of a woman who is a feme sole 
at the time of making the will acts 
as a revocation of the will where no 
provision is made in the will in con- 
templation of marriage (Ellis v. Dar- 
den, 12 S.EB. 652, 86 Ga. 368, 11 L.R.A. 
51), (3) and where a will is executed 
by a woman while she is married a 
subsequent marriage may operate as 
a revocation of the will (McWhorter 
Vv. Oneal, .49-S.H. 592, 127 Ga. 539% 
In re Van Guelpen’s Estate, supra). 


[b] Application to will of man.— 
(1) Generally. Koontz v. Koontz, 145 
P. 201, 83 Wash. 180; In re Adler’s 
Estate, 100 P. 1019, 52 Wash. 539 
{mod on other grounds 100 P. 11385]. 
(2) Under such statutes the will of 
a man which makes no provision in 
contemplation of marriage which oc- 
curs Subsequent to the execution of 
the will has been held to be revoked 
by such marriage. Deupree v. Deu- 
pree, 45 Ga. 415. 


_ [ce] _ Bvidence.—Parol evidence is 
inadmissible to show that the will of 
an unmarried woman was executed in 
contemplation of marriage within the 
meaning of the statute. Ellis v. Dar- 
ap 12 S.E. 652, 86 Ga. 368, 11 L.R.A. 


92. In re Flynn’s Estate, 195 N.Y. 
S. 248, 118 Misc. 876. 


[a] Rule applied.—A will  be- 
queathing the testatrix’ estate to her 
infant children who were the issue of 
a valid marriage was not revoked un- 
der Decedent Est. L. § 35 by a second 
marriage, where it appears that the 
testatrix at the time of attempting to 
contract such marriage knew that her 
husband was alive. In re Flynn’s Es- 
tate, 195 N.Y.S. 248, 118 Misc. 876. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Statute applicable regardless of agreement prior 
Under a statute proyiding that a will 
of an unmarried person shall be deemed revoked by 
his or her subsequent marriage, such subsequent mar- 
riage may revoke a will previously made notwith- 
standing the parties prior to the marriage entered an 
agreement whereby the testator was to make the par- 


to marriage. 


ticular will.93 


Provision, and intention not to make. 
utes, applicable to the wills of men and women alike, 
providing that marriage subsequent to the execution 
of a will shall not operate as a revocation thereof 
where provision has been made for the surviving 
spouse, the share of the surviving spouse to be de- 
dueted from the shares of legatees and devisees un- 
der the will proportionately, where a wife has been 


93. Bagley v. Bagley, 222 P. 722, 
110 Or. 368. 


94. In re Dexter’s Estate, 189 N.Y. 
S. 366, 116 Misc. 17. 


95. In re Simon’s Hstate, 249 N.Y. 
S. 683, 232 App.Div. 214 [aff 178 N.E. 
785, 257 N.Y. 539]; In. re Scolpino’s 
Will, 248 N.Y.S. 634, °231 App-Div. 
690 [aff 244 N.Y.S. 195, 137 Mise. 58]; 
In re Neufeld’s Will, 260 N.Y.S. 302, 
145 Mise. 442; In re Mosher’s Will, 
256 N.Y.S. 235, 143 Misc. 149; In re 
De Coppet’s Estate, 255 N.Y.S. 544, 
142 Mise. 816 [aff 260 N.Y.S. 990]; 
In re Bent’s Estate, 255 N.Y.S. 588, 
142 Misc. 811; In re Reilly’s Estate, 
224 N.Y.S. 316; 130 Misc. 320; In re 
Gaffken’s Will, 187 N.Y.S. 255, 114 
Misc. 693 [aff 188 N.Y.S. 852, 197 App. 


Div. 257, and 135.N.H..971, 233 N.Y. 
688]. 
[a] Provision must be by refer- 


ence to beneficiary as prospective 
spouse.—(1) “When a testator mar- 
ries after making a will, it is revoked 
unless the manner of reference to the 
individual named as legatee is such 
as fairly to warrant the view that the 
reference or bequest to her is in her 
prospective or new status as wife.” 
In re Scolpino’s Will; 248 N.Y.S. 634, 
637, 231 App.Div. 690 [aff 244 N.Y.S. 
195, 137 Mise. 58]. See to same effect 
In re Simon’s Estate, 249 N.Y.S. 683, 
686, 232 App.Div. 214 [aff 178 N.E. 
785; 257 N.Y. 539]; In re Bent’s Es- 
tate, 255 N.Y.S. 538, 540, 142 Misc. 
811. (2) “If that clearly appears it 
matters not that, because of some 
condition attached to the provision or 


the occurrence of some event after | 


marriage, the widow derives no bene- 
fit from the bequest.” In re Simon’s 
Estate, supra. 


[b] Meaning of “provision” in its 
use elsewhere immaterial.—‘The ar- 
gument from the meaning attaching 
elsewhere to the word ‘provision’ is 
unsatisfactory because it assumes the 
conclusion.” In re Simon’s Estate, 
249 N.Y.S. 683, 685, 232 App.Div. 214 
[aff 178 N.E.. 785, 257 N.Y.. 539]. 


[c] Provision held to be made in 
contemplation of marriage.—(1) 
Where a testator, after giving two 
thirds of his estate to his mother, 
gave the other third to another nam- 
ed person whom he married two days 
after the execution of the will, the 
provision made was held to be 
made in contemplation of marriage. 
Matter of Gaffken’s Will, 187 N.Y.S. 
255, 114 Misc. 693 [aff 188 N.Y.S. 852, 
197 App.Div. 257 and 135 N.E. 971, 
233 N.Y. 688]. (2) A will bequeathing 
a substantial sum to a woman, whom 
the testator married eight days after 
the execution of the will, was held not 
to be revoked by the marriage where 
the will referred to her by her maiden 
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provided for in a will executed prior to her marriage 
to the testator the marriage does not work a revoca- 
tion of his will,°* but to prevent such revocation by 
provision for the surviving spouse, the provision 
must be made in contemplation of marriage,®® and 
it has been held that the length of time elapsing be- 
tween the date provision is made by the execution of 


the will and the actual marriage is a material con- 


Under stat- | revocation.®® 


name and it appeared that she and 
the testator contemplated matrimony 
when the will was made. In re Neu- 
feld’s Will, 260 N.Y.S. 302, 145 Misc. 
442. (3) A will bequeathing a share 
of a residuary estate to the testa- 
tor’s prospective wife by her maiden 
name was held not to be revoked by 
their Subsequent marriage more than 
two months after the execution of the 
will. In re De Coppet’s Estate, 255 
N.Y.S. 544, 142 Misc. 816 [aff 260 N. 
Y.S. 990]. (4) A bequest to the tes- 
tator’s fiancée only if the estate 
should amount to a specified sum is a 
“provision” for the surviving spouse 
within the meaning of the statute. 
In re Simon’s Estate, 249 N.Y.S. 683, 
232 App.Div. 214 [aff 178 N.E. 785, 257 
Nove 53:99 


[d] Provision held not to be made 
in contemplation of marriage.—(1) 
The testator’s subsequent marriage 
to a legatee, referred to in the will as 
“my friend,’ was held to revoke the 
will. In re Mosher’s Will, 256 N.Y.S. 
235, 143 Misc. 149; In re Bent’s Es- 
tate, 255 N.Y.S. 538, 142 Misc. 811. 
(2) The marriage of a testator sub- 
sequent to the execution of a will 
with a person whom he named therein 
as legatee effected a revocation of 
the will as to her, where she was an- 
other’s wife at the time the will was 
made. In re Scolpino’s Will, 248 N. 
Y.S. 634, 231 App.Div. 690 [aff 244 N. 
Y.S. 195, 137 Misc. 58]. (3) In the ab- 
sence of expressions in the testamen- 
tary documents showing that the sub- 
sequent marriage was contemplated 
at the time the documents were exe- 
cuted, and when this is coupled with 
the fact that the marriage itself did 
not follow directly upon their execu- 
tion, provisions in such documents in 
favor of one who subsequently be- 
comes the spouse of the testator are 
not such provisions as are contem- 
plated by the statute. In re Reilly’s 
Estate, 224 N.Y.S. 316, 1380 Misc. 320. 
(4) Thus a will making a bequest in 
consideration of the kindnesses and 
services of the legatee who subse- 
quently married the testatrix was 
held to be revoked as to the legatee 
by his marriage to the testatrix a 
year later. In re Reilly’s Estate, su- 
pra. 


[e] “Provision” as substitute for 
other benefits resulting from mar- 
riage.—The “provision” contemplated 
by the statute to be made in a will 
so as to prevent its revocation by sub- 
sequent marriage, is a provision 
which is made with a clear purpose 
on the part of the person making the 
will of substituting the bequest there- 
in for any benefits that might nat- 
urally flow from the subsequent mar- 
riage. In re Reilly’s Estate, 224 N.Y. 
S. 316, 130 Mise. 320. 


sideration in determining whether there has been a 
On the other hand, it has been held, 
under a statute providing in the disjunctive that a 
subsequent marriage shall revoke a previously exe- 
cuted will unless provision shall be made for the sur- 
viving wife by marriage settlement or by the will or 
by mention therein showing an intention not to make 
such provision, that it 1s unnecessary that the pro- 
vision be made in contemplation of marriage.?? 


Un- 


([f] Historical basis of rule.—(1) 
“The exceptions made in our statute, 
we must assume, were intended to 
cover cases where marriage was in 
the mind of the maker.” In re Reil- 
ly’s Mistate; 224 N-Y.S) 316, 313,7120 
Mise. 320. (2) “The rule of revoca- 
tion was based upon the presumption 
that the change by marriage was 
not in the mind of the maker of the 
will.” In re Reilly’s Est., supra. (3) 
“That these exceptions to the rule 
decreeing a revocation as to a spouse 
whose marriage takes place after the 
execution of a will are ejusdem gener- 
is and that the ‘provision’ made in the 
will must be one made in contempla- 
tion of marriage and in anticipation 
of the natural claims that would fol- 
low such a step appear clearly when 
we examine the history of the rule in 
Brush v. Wilkins (4 Johns.Ch. [N.Y.] 
506), which antedated our statute, and 
in other decisions in our courts which 
have followed its enactment.” In re 
Reilly’s Estate, supra. 


[g] Rule discussed.—“‘The inherit- 
ance of property should be governed 
as far as possible by fixed and defi- 
nite rules. The test of revocation of 
the will should be precise and abso- 
lute. ‘The fact of marriage subse- 
quent to the will should alone govern. 
Retention of the recognition of an 
antenuptial settlement made inter 
vivos is desirable. Under the present 
state of the law too much is left to 
the ascertainment of the actual sta- 
tus of the parties at the time of the 
execution of the will. The courts 
must determine in other cases what is 
a reasonable time between the date of 
the will and the subsequent marriage, 

Difficulty also arises in the 
search for the intent of the testator 
by judicial interpretation of the will. 

The warning of Chancellor 
Kent that ‘courts would be running 
the hazard of substituting their will 
for that of the testator,’ Brush v. Wil- 
kins, wt Johns.Ch. (N.Y.) 506], 
still applies. The wisdom of adopting 
improvements in section 35, however, 
still rests with the Legislature.” In 
re Bent’s Estate, 255 N.Y.S. 538, 544, 
142 Mise. 811 (dictum). 


96. In re Mosher’s Will, 256 N.Y.S. 
235, 143 Misc. 149. 


97. In re Adler’s Estate, 100 P. 
1019, 52 Wash. 539 [mod on other 
grounds 100 P. 1135]. 


[a] Courts restricted to terms of 
statute.—(1) “When the: Legislature 
has assumed to speak upon a given 
subject, courts must take its expres- 
sion as it is; and, if it be certain in 
its terms, there is no reason for spec- 
ulation as to its reasons or warrant 
for adding anything to meet a given 
case.” In re Adler’s Estate, 100 Bi 
1019, 1022, 52 Wash. 539 [mod on oth- 
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der this view it is sufficient to prevent a subsequent 
marriage working a revocation that a person who 
afterward happens to marry the testator shall have 
been provided for in one of the modes indicated by 
the statute.°* But under the same statutory provi- 
sions an understanding or settlement between a hus- 
band and wife that on the death of either the sur- 
vivor would not be entitled to any interest in the 
estate of decedent is not such a provision for the 
wife as is contemplated by the statute.°® Although 
a statute declaring that a will shall be deemed re- 
voked by a subsequent marriage is not intended to 
apply to a will which shows on its face that it is 
intended to remain the will of the testator notwith- 
standing the changed conditions to be brought about 
by a contemplated marriage to a named person,! a 
general provision for some indefinite person who may 
become the wife of the testator subsequent to the ex- 
ecution of the will does not prevent such subsequent 
marriage from revoking the will,” nor is such revoca- 
tion prevented by the fact that the will makes a pro- 
vision for a person who later marries the testator 
when the provision is absolute rather than condition- 
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when any person who makes a will and thereafter 
marries and dies leaving his widow unprovided for, 
as to her he shall be deemed to die intestate, revoca- 
tion of the will by reason of the marriage shall not 
be prevented regardless of any provision made in 
her favor where she elects to take against the will.* 
Under a statute declaring that a subsequent mar- 
riage shall not operate as a revocation where the will 
shows an intention not to make provision for the 
surviving spouse, a will which by appropriate words 
shows an intention not to provide for one who should 
subsequently become the husband of a testatrix is not 
revoked by her subsequent marriage to him and his 
surviving her.® 


English statute of wills and statutes modeled after 
it. Under an English statute of wills, providing that 
every will made by a man or woman shall be re- 
voked by his or her marriage except a will made in 
the exercise of a power of appointment as described 
in the statute, and under statutes enacted in this 
country and patterned after the English statute, the 
marriage of either a man or a woman subsequent to 


al on the marriage.* 


er grounds 100 P. 1135]. (2) There- 
fore, where the statute does not say 
that the provision must be made in 
contemplation of marriage, the only 
question open is whether the person 
who has become the proper object of 
the bounty of the testator is pro- 
vided for. In re Adler’s Estate, su- 
pra. 


98. In re Adler’s Estate, supra. 


[a] Dlustration—That the will 
made a bequest to a person, naming 
her by her maiden name and refer- 
ring to her as ‘‘my friend’ was held 
to be sufficient provision to prevent 
the subsequent marriage of the tes- 
tator to the legatee from operating as 
a revocation of the will. In re Adler’s 
Estate, 100 P. 1019, 52 Wash. 539 
[mod on other grounds 100 P. 1135]. 


99. Koontz v. Koontz, 145 P. 201, 
83 Wash. 180. 


[a] Reasons for rule—(1) “It 
would take away that provision which 
but for the agreement, the law would 
give her.” Koontz v. Koontz, 145 P. 
201, 202, 83 Wash. 180. (2) ‘‘Nor can 
it be said that decedent’s relinquish- 
ment of any prospective claim to her 
property as her heir would be suffi- 
cient, since the testator’s death prior 
to that of the other spouse offers the 
sole field for the operation of the 
statute of revocation or any part of 
it. Clearly permission to retain her 
own property after his death, which 
she would retain on his death in any 
event, would be no provision for her.” 
Koontz v. Koontz, supra. 


[b] Evidence.—‘‘Proof of a settle- 
ment such as that here advanced, de- 
nying her any provision from his own 
property, even as his heir, would not 
be sufficient since such a settlement 
would make no provision for her, but 
quite the contrary.” Koontz v. 
Koontz, 145 P. 201, 202, 88 Wash. 180. 


1. Ford v. Greenawalt, 126 N.E. 
555, 292 Ill. 121. 


[a] Reason for rule.—“It would 
seem an unreasonable construction 
of the statute to ascribe to the Gen- 
eral Assembly an intention to declare 
that a revocation by the testator takes 
place where he provides in the will 
for the new relation and plainly in- 
tends that the instrument shall con- 


Under a statute providing that 


tinue to be his will after the mar- 
riage.” Ford v. Greenawalt, 126 N. 
Ks bbb, 292 111, faa5 126. 


[b] “Deemed” revocation con- 
strued to mean “considered” or “re- 
garded.”—(1) ‘The statute declares 
that a subsequent marriage shall be 
deemed a revocation of a will, which 
means that the act of the testator in 
entering into the new relation shall be 
considered and regarded as a recall- 
ing, cancelling or setting aside of his 
will.” Ford v. Greenawalt, 126 N.E. 
555, 292 IM. 121, 125. (2); The statute 
is therefore to be distinguished from 
the English statute (1 Vict. c 26 § 18) 
or those enacted in pursuance of it 
and providing that with specified ex- 
ceptions a will shall be revoked by a 
subsequent marriage. Ford v. Green- 
awalt, supra. 


2. Gillmann y. Dressler, 183 N.E. 
186, 300 T1175. 


{a] Illustration.—Where there is 
nothing in the will to indicate that at 
the time of its execution the testator 
contemplated marriage to a particular 
person who subsequently became his 
wife, and such marriage did not occur 
until three and a half years after- 
ward, the effect of the marriage is 
to revoke the _ will. Gillmann sv. 
Dressler, 133 N.E. 186, 300 Ill. 175. 


3. Wood v. Corbin, 129 N.E. 553, 
554, 296 Ill. 129. 


“The statute has declared that a 
marriage shall be deemed a revoca- 
tion of a will, and it must have that 
effect except in the case of a will 
which provides on its face for a fu- 
ture marriage and makes provision 
for the wife, conditioned on such mar- 
riage taking place.” Wood v. Corbin, 
supra, 


[a] Provision in will made be- 
cause of engagement of testator to 
beneficiary immaterial._—‘Even if the 
gifts were made because of the en- 
gagement, the marriage created a dif- 
ferent relation.” Wood v. Corbin, 129 
N.E. 558, 554, 296 Ill. 129. 


[b] Provision made in pursuance 
of agreement so to provide immate- 
rial. That one who subsequently be- 
came his wife is provided for by the 
testator in compliance with a promise 
made to his deceased wife to make 


making his or her will operates to revoke the same,° 


such provision as compensation for 
services rendered by the beneficiary 
does not affect the operation of the 
statute making the subsequent mar- 
riage of the testator revoke a previ- 
ously executed will. Wood v. Corbin, 
129 N.E. 553, 296 Til. 129. 


ioe McGarry’s Estate, 9 Pa.Dist. 
(a. 


Election generally see infra XIII, 
Jpn 6 OCs 


5. In re Hall’s Estate, 292 P. 401, 
159 Wash. 236. 


[a] Rule applied.—A will provid- 
ing that if the testatrix remarried her 
husband should take nothing from her 
separate property, but giving the sur- 
viving spouse all of her interest in 
the community property, was held not 
to be revoked by her marriage, since 
the use of the words “my husband” in 
the will showed a conclusive intent 
not to provide for him out of the 
separate estate of the testatrix. In 
oan Estate, 292 P, 401, 159 Wash. 


{b] Compared with revocation by 
birth of after-born children.—‘‘The 
words ‘my husband’ spoken in the fu- 
ture tense are as specific as words 
commonly used to describe after-born 
children, and it is a common practice 
to make provision in wills for any 
after-born child.” In re Hall’s Es- 
tate, 292 P. 401, 403, 159 Wash. 236. 


6 McAnulty v. McAnulty, 11 N.E. 
397, 120 Ill. 26, 60 Am:‘S.R. 552: Cleve 
enger v. Stewart, 284 S.W. 1106, 215 
Ky. 432; Ransom v. Connelly, 18 S. 
W. 1029, 93 Ky. 63, 14 Ky.L. 73; Byrd 
v.’ Surles; 7 N.C) 4353) Wrancis’ ev: 
Marsh, 46 S.H. 573, 54 W.Va. 545, 1 
Ann.Cas. 665. 


fa] Literal construction.—(1) 
“The statute of Victoria was under- 
stood by the commentator to be free 
from difficulty, and it is admitted that 
in England it must be taken literally 
to effectuate the intention of the leg- 
islature. Ours is a literal copy; and 
why should it not receive the same 
construction? It lays down a plain 
rule; it makes one exception; and 
from what source can the courts de- 
rive any authority to make another?” 
Phaup v. Wooldridge, 14 Gratt. (55 
Va.) 332, 335 [quot Francis v. Marsh, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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although a void marriage will not have this effect.’ 
Under a statute which is patterned after the English 
statute except for a provision that where it shall 
appear from the will that it was made in contempla- 
tion of marriage such marriage shall not operate as 
a revocation, in order to prevent the effect of the 
subsequent marriage as a revocation of the will it 
must be apparent on the face of the will itself that 
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it was made in contemplation of the marriage either 


46 S.E. 573, 575, 54 W.Va. 545, 1 Ann. 
Cas. 665]. (2) Accordingly, revoca- 
tion by reason of the subsequent mar- 
riage is not prevented merely be- 
cause the interests of the wife are 
not prejudicially affected by the will. 
Phaup v. Wooldridge, supra. (3) 
And, although the will is made in 
contemplation of marriage and con- 
tains clauses by which provision is 
made for a wife in case he should 
have one living at the time of his 
death, the statutes nevertheless oper- 
ate to make subsequent marriage re- 


voke a previously executed will. 
Francis y. Marsh, supra. 
{b] Soldier’s will within statute.— 


The will of a soldier in actual mili- 
tary service is, on the true construc- 
tion of Wills Act (1837) § 18, no ex- 
eeption to the general rule of law 
laid down by the section, and will be 
revoked by the subsequent marriage 
of the testator. In the Goods of War- 
“i Fos) my BE) hy i Pe CARS 


{c] As applied to wills of women. 
—(1) The will of an unmarried wo- 
man was held to be revoked by her 
subsequent marriage. Clevenger v. 
Stewart, 284 S.W. 1106, 215 Ky. 432; 
Hale v. Hale, 19 S.E. 739, 90 Va. 728. 
(2) So a will made by a woman dur- 
ing coverture is revoked by a mar- 
riage subsequently contracted. Means 
vy. Ury, 53 S.E. 850, 141 N.C. 248, 11 
Prob.Rep.Ann. 528. 


{d] As applied to wills of men.— 
McAnulty v. McAnulty, 11 N.E. 397, 
120 Ill. 26, 60 Am.S.R. 552; Bigger- 
staff v. Biggerstaff's Adm’r, 23 S.W. 
965, 95 Ky. 154, 15 Ky.L. 725; Ran- 
som v. Connelly, 18 Sw. 1029, 93 Ky. 
63, 14 Ky.L. 73; Stewart v. Powell, 
14 S.W. 496, 90 Ky. 511, 12 Ky.L. 448, 
10 L.R.A. 57; Moore v. Moore, 152 S. 
E. 391, 198 N.C. 510; Byrd v. Surles, 
77 N.C. 435; Phaup v. Wooldridge, 14 
Gratt. (55 Va.) 332; Francis v. Marsh, 
46 S.E. 573, 54 W.Va. 545, 1 Ann.Cas. 
pF ae the Goods of Wardrop, [1917] 

- Oot 


fe] Dissolution of marriage by 
divorce immaterial._—(1) That a mar- 
riage, contracted by a testator sub- 
sequent to making his will, is dissolv- 
ed by a decree of divorce does not 
prevent the marriage from operating 
as a revocation. Stewart v. Powell, 
14 S.W. 496, 90 Ky. 511, 12 Ky.L. 448, 
10 L.R.A. 57. (2) Divorce as revoca- 
tion of will by operation of law see 
infra § 542. 


[f] Conclusiveness of revocation. 
—(1) “The two views taken by the 
English courts as to the ground upon 
which the revocation, in the case of 
the will of a man, rested ... no 
doubt led to uncertainty and conflict 
in the decisions, and rendered un- 
stable and uncertain titles to proper- 
ty. Where it was put upon the 
ground of presumed intention, the 
presumption was rebuttable, and, for 
overthrowing it, parol evidence was 
resorted to. . . For some reason 
—most likely, the great evil of un- 
certainty in the rules of property re- 
sulting from this practice—the Eng- 
lish courts discarded the doctrine of 
presumed intention to revoke, and de- 
elared as a rule of law the revoca- 
tion of a will by a subsequent mar- 


riage and birth of issue, and refused 
to receive any evidence of intention 
not to revoke. Pursuing this policy 
of securing certainty and stability in 
the rules of law determining the 
rights to property, the English Par- 
liament, at about that period when 
so many great reforms affecting the 
landed states of the realm were in- 
troduced—the reigns of William IV 
and the early part of Victoria—saw fit 
to extend the rule further, and fix it. 

- It was in opposition to this 
wills act that Lord Eldon, feeble and 
worn out with age and exertions, de- 
livered his last speech’ in the House 
of Lords, after having unremittingly 
fought all the reform measures up 
to that date, and opposed them as in- 
novations upon the Constitution of 
his country. The courts having been 
compelled to declare a rule of proper- 
ty on the subject of the revocation of 
wills, and the Legislature having 
deemed it necessary to fix the rule by 
an act of Parliament for greater safe- 
ty, it would be arguing in the face of 
experience, history, and law, both 
common and statute, to contend that 
that rule may be set aside by show- 
ing an intent, on the part of the tes- 
tator, not to leave his property sub- 
ject to its operation. On this sub- 
ject, Jarman (an English author) says 
(volume 1, p. 112): ‘These clauses 
suggest two remarks: (1) That, un- 
less in the expressly excepted cases, 
marriage alone will produce absolute 
and complete revocation, as to both 
real and personal estate, and that no 
declaration, however explicit and 
earnest, of the testator’s wish that 
the will should continue in force after 
marriage—stiil less, any inference of 
intention drawn frem the contents of 
the will, and, least of all, evidence col- 
lected aliunde—will prevent the revo- 
eation.’ The evil of uncertainty in 
the rules of property in Virginia, 
growing out of the presumption of 
revocation from marriage and birth 
of a child, led to the incorporation in- 
to the Virginia statute of provisions 
of the wills act (1 Vic. c. 26), includ- 
ing the one thus commented upon by 
Jarman: ‘The conflict of decision, 
and the evils arising from letting in 
parol testimony in such cases, so 
much against the policy of our legis- 
lation and the current of decisions 
in later times upon the subject of 
wills, may have had some influence in 
inducing the legislature, by adopting 
the provision of the statute of Vic- 
toria, to put to rest all question as 
to implied revocations by marriage 
and the birth of issue. They have done 
so by declaring that marriage alone, 
save in the excepted cases, shall be 
an absolute revocation.’”’ Francis v. 
Marsh, 46 S.E. 5738, 575, 54 W.Va. 545, 
1 Ann.Cas. 665. (2) Under such stat- 
ute a subsequent marriage will ordi- 
narily revoke a will previously made 
regardless of the wishes or intention 
of the persen who executed the same. 
Hale v. Hale, 19 S.E. 739, 90 Va. 728. 
(3) Accordingly, an antenuptial set- 
tlement or agreement does not usually 
prevent the revocation of a will by 
a Subsequent marriage. Clevenger v. 
Stewart, 284 S.W. 1106, 215 Ky. 432; 
Ransom v. Connelly, 18 S.W. 1029, 93 
Ky. 63, 14 Ky.L. 73; Stewart v. Pow- 
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by an express declaration in the will to that effect 
or by language in the will from which such language 
may fairly be inferred.® 
sequent marriage may operate as a revocation of a 
will exercising a power of appointment where, in 
default of such appointment, the property affected 
would pass to the heirs of the person so exercising 
the power of appointment.® 


Under such statute a sub- 


ell, 14 S.W. 496, 90 Ky. 511, 12 Ky.L. 
448, 10 L.R.A. 57; Hale v. Hale, su- 
pra; Phaup v. Wooldridge, 14 Gratt. 
(55 Va.) 333. (4) Thus, where a mar- 
ried man made a will and, after the 
decease of his wife, he remarried, this 
subsequent marriage was held to re- 
voke the will notwithstanding an an- 
tenuptial agreement entered into pri- 
or to the second marriage. Ransom 
v. Connelly, supra. (5) In accord- 
ance with the view that the intention 
of the testator that marriage shall 
not revoke his will will not prevent 
such revocation from taking place, 
parol evidence is inadmissible to show 
the intention of the testator that the 
subsequent marriage should not op- 
erate aS a revocation. Phaup v. Wool- 
dridge, supra. (6) However, where an 
antenuptial contract was executed 
just prior to the performance of the 
marriage ceremony it was held that 
both events should be construed as 
constituting one agreement consum- 
mated by the marriage and control- 
ling the marriage relation as to prop- 
erty and effective to prevent the mar- 
riage from revoking the will of a tes- 
tatrix executed prior to the marriage. 
Stewart v. Mulholland, 10 S.W. 125, 
ad 38, 10 Ky.L. 824, 21 Am.S.R. 


7. Mette v. Mette. 1 Swab.&Tr. 
416, 164 Reprint 792; Matter of Tier- 
nay, 25 N.B. 286. 


8. Barlow v. Barlow, 124 N.E. 285, 
233 Mass. 468; Ingersoll vy. Hopkins, 
49 N.E. 623, 624, 170 Mass. 401, 40 
GRAS 494. 


“Our statute follows closely the 
English statute, inserting only the 
exception, ‘unless it shall appear from 
the will itself that the will was made 
in contemplation of such marriage.’ 
The intention of our legislature ap- 
parently was not to follow the Eng- 
lish statute as interpreted by the 
English courts, when it appeared 
from the will itself that it was made 
in contemplation of a marriage which 
Subsequently took place, but to follow 
it in other respects, and to exclude 
from consideration any evidence not 
derived from the will itself.” Inger- 
soll v. Hopkins, supra. 


[a] Rule apvlied.—A will in fa- 
vor of the testator’s fiancée, which 
did not show that it was made in con- 
templation of marriage, although 
made pursuant to an oral agreement 
with her, was revoked by his subse- 
quent marriage to her. Barlow v. 
Barlow, 124 N.E. 285, 233 Mass. 468. 


[b] Applicable to will executed 
prior to enactment.—The statute was 
held to be applicable to a case in 
which the marriage occurred subse- 
quent to the enactment of the statute, 
notwithstanding the execution of the 
will prior to such enactment. Inger- 
soll v. Hopkins, 49 N.E. 623, 170 Mass. 
401, 40 L.R.A. 191. 


9. Yerxa v. Youngman, 135 N.E. 
117, 241 Mass. 251. 


fa] MTllustration.—Where property 
was bequeathed in trust for a person 
with power of appointment by her 
and, in default of appointment, to her 
heirs at law, the donee’s husband, 
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ified it.17 


In a number of ju- 
risdictions statutes varying widely in their proyi- 
sions have either abrogated the common-law rule 
in respect of the effeet of marriage as a revocation 
of a will executed by a man, or have materially mod- 
Under statutory provisions that no will 
shall be revoked otherwise than by the subsequent 
marriage of the testator, among other specified modes 
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of revocation, the subsequent marriage may of itself 


operate as a revocation of a will previously execut- 
ed,'? but under similar provisions it has been held 
that the subsequent marriage merely creates a pre- 
sumption of revocation which may be rebutted by 
evidence of a contrary intent.1° Under a statute de- 
claring that if, after making a will, the testator 
marries and the wife survives, the will shall be revok- 
ed unless she is provided for or mentioned in the 
manner indicated by the statute, in the absence of 
such provision, coupled with a failure to mention her 
as indicated, the subsequent marriage operates as a 
revocation of the testator’s will,t* and, in the absence 


made a statutory heir by Gen. L. c 190 
§ 1, was one of her heirs within the 
meaning of the bequest, and under 
“the provisions of Gen. L. c¢ 191 § 9, 
declaring that where the property, in 
default of appointment, would go to 
the same persons who would take 
the donee’s property upon her death 
intestate, her will, so far as it exer- 
cised the power of appointment, was 
revoked by her marriage occurring 
subsequent to the execution of such 
will, Yerxa v. Youngman, 135 N.E. 
117, 241 Mass. 251. 


10. Statutes construed as applica- 
ble to both men and women see supra 
§ 536. 


11. See statutory provisions; 
cases infra this section. 


and 


[a] Statute not retroactive.—Sess. 
L. (1885) ¢ 110 § 185, providing that a 
subsequent marriage shall revoke the 
will of a testator where there is no 
provision for his surviving widow, is 

- not retroactive so as to apply to a 
will executed prior to the enactment 
of the statute and where the marriage 
also took place prior to the enactment 
of the statute, and notwithstanding 
the death of the testator occurred 
subsequent to such enactment. 
Cgodsells Appeal, 10 A. 557, 55 Conn. 
ae 7eu, 


12. In re Matteote’s Estate, 151 P. 
448, 59 Colo. 556. 


[a] Common-law marriage.—Un- 
der Rev. St. (1908) § 7072, providing 
that no will shall be revoked except 
by subsequent marriage of the testa- 
tor, a will made by a divorced hus- 
band prior to his cohabitation with 
his former wife in such a manner as 
to constitute a common-law marriage 
was held to be revoked by such mar- 
riage. In re Matteote’s Estate, 151 
P. 448, 59 Colo. 566. 


13. Wheeler v. Wheeler, 1 R.I. 364. 


[a] Evidence held to rebut pre- 
sumption of revocation.—Wheeler v. 
Wheeler, 1 R.I. 364. 


14. In re Anderson’s Hstate, 
P. 975, 14 Ariz. 502; 
Estate, 155 PB. 1002, 
Gorker wa Corker,” 25. P. 922,87 Cal, 
643; Griffing v. Gislason, 109 N.W. 
649, 21 S.D. 91; Griffing v. Gislason, 
109 N.W. 646,°21 S.D. 56; In re Lar- 
sen’s Estate, 100 N.W. 738, 18 S.D. 
335, 5 Ann.Cas. 794. 


131 
In re Cutting’s 
Lice Calvinone 


[a] Conditions contemplated by 
statute.—‘The section contemplates 
these conditions: (1) An antenup- 
tial will; (2) a subsequent marriage; 
(3) the death of the testator; (4) the 
survival of the wife; and (5) either 
provision for the wife in the antenup- 
tial will or a mention of her therein 
in such a way as to show an intention 
not to make such provision.” In re 
Cutting’s Hstate, 155 P. 1002, 1004, 
L2QCal ror. 


{b] Purpose and effect of such 
statutory provisions has been held to 
be to dispense with the doctrine of 
implied revocation. In re Brannon’s 
Estate, 295 P. 83, 111 Cal.App. 38. 


[c] Exceptions not incorporated 
in statute may not be read into it 
by the courts in construing it. In re 
Ryan’s Hstate, 216 P. 366, 191 Cal. 
307; In re Brannon’s Wstate, 295 P. 
83, 111 Cal.App. 38. 


15. In re Anderson’s Hstate, 131 
P. 975, 14 Ariz. 502; In re Ryan’s 
Estate, 216 PB. 366, 368, 191 Cal. 307; 
In re Larsen’s Estate, 100 N.W. 7388, 
739, 18 S.D. 335, 5 Ann.Cas. 794. 


[a] Courts cannot interpolate pro- 
vision into statute.—(1) “We cannot 
read into the statute that a provision 
not included therein and hold the will 
shall be valid except as to her and 
that she shall be allowed to take her 
portion as an heir.’’ In re Ryan’s 
Hstate, 216 P. 366, 368,.191 Cal. 307. 
“In order to sustain the conten- 
tion to the effect that the will 
is revoked in so far only as it affects 
the interest of the widow... it 
would be necessary to disregard stat- 
utes in pari materia, and resort to 
unwarrantable interpolation, where 
the legislative meaning is plain and 
unmistakable.” In re lLarsen’s Es- 
tate, 100 UNSW. 738, 739, 18 SD. 3386, 
5 Ann.Cas. 794. 


[b] Within power of legislature 
to make revocation partial.—‘‘The act 
of partial revocation is well recog- 
nized, and the Legislature could have 
provided that the will should be im- 


pliedly revoked as to the wife only if, 


it had seen fit to do so.” 
an’s Estate, 216 P. 
307. 


16. In re Anderson’s Estate, 131 
P. 975, 14 Ariz. 502; In re Larsen’s 
Hstate, 100 N.W. 788, 18 S.D. 335, 5 
Ann.Cas. 794. 


In re Ry- 
366, 368, 191 Cal. 
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of any provision in the statute indicating that the 
will of the testator is revoked pro tanto, revocation 
by reason of the subsequent marriage of the testator 
is absolute,t® and, where the statute declares that no 
other evidence than that specified in the statute shall 
be received to rebut the presumption of revocation, 
except as to such evidence the presumption of revo- 
cation is conclusive.*® 


Statutes making wife heir of husband. Statutes 
which make wives heirs of their husbands have been 
held to abrogatet? and have also been held not to 
abrogate!® the common-law rule that the marriage 
of a man subsequent to the execution of his will does 
not revoke the same.?® 
make wives the heirs of their husbands also abolish 
the wife’s common-law right of dower, it has been 
held that the common-law rule as to the revocation 
of a man’s will by subsequent marriage is abrogated, 
because when dower is abolished the reason for the 
common-law rule ceases,*° and: this notwithstanding 


Where the statutes which 


[a] Reasons for this rule.—‘‘The 
mind of the testator always relates 
to the time of his death, and, in the 
absence of something in or out of 
the will pertaining to the marriage 
relation existing at the time of the 
husband’s demise, it is not reasonable 
to presume that he would deliberately 
dispose of his entire estate without 
making some provision for his wife. 
Surely it cannot be said that a future 
marriage was contemplated by the de- 
cedent at the time his will was made, 
or that he afterwards intended that 
the surviving son of his former wife 
should take all his property, notwith- 
standing the new relation to a per- 
son having a natural claim to his af- 
fection and a legal right to share his 
property. It is fair to assume that 
these considerations, and others of a 
like character, suggested the enact- 
ment of our statute, in plain and con- 
cise terms, by which such a will as 
the one under consideration is re- 
voked absolutely, and the introduc- 
tion of all evidence to the contrary 
is expressly prohibited.’’ In re Lar- 
sen’s Estate, 100 N.W. 788, 739, 48 S. 
De 380, 6 Ann. Cas. 794 [quot In re An- 
derson’s Estate, 131 P. 975, 976, 14 
Ariz. 502]. 


17. Brown v. Scherrer, 38 P. 427, 5 
Colo.App. 255 [aff 42 P. 668, 21 Colo. 
481]; Morgan v. Ireland, 1 Idaho 786; 
Duryea v. Duryea, 85 Ill. 41; Ameri- 
can Board of Com’rs for Foreign Mis- 
sion v. Nelson, 72 Ill. 564; Tyler v. 
Tyler, 19 Ill. 151; In re Teopfer’s Es- 
tate, 78 P. 538, 12 N.M. 372, 67 L.RiA- 
315. See In re Larsen’s Estate, 100 
N.W. 738, 18 S.D. 335, 5 Ann.Cas. 794 
and note (recognizing the rule stated 
in the text). 

18. Goodsell’s Appeal, 10 A. 557, 55 
Conn. 171; In re Hulett’s Estate, 69 
NEW. isl. 66 Minn. 827 6n Am.S.R. 
419, 34 TARGA. 384; Hoy v. Hoy, 48 
So. 903, 93.» Miss. 782, 186 Am.9R: 
548, 25. L.R.A.N.S. 182, 17 Ann.Cas. 
1137, 14 Prob.Rep.Ann. 426; Munday’s 
Ex’rs v. Munday, 15 Ohio Cir. Ct; bbs 
8 Ohio Cir.Deec. 44. 

19. 
534. 
20. Morgan vy. Ireland, 1 Idaho 786. 


[a] Statutory rights of wife 
equivalent to dower rights.—‘“‘These 
rights having been given by statute, 
in lieu of dower, it is difficult to un- 
derstand upon ‘what principle they 


Common-law rule see supra § 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that more liberal provisions have been substituted 
in plaee of the abolished dower than existed at com- 
On the other hand, under the view that 
statutes making the wife an heir of the husband do 
not abrogate the common-law rule, it is immaterial 
that they also abolish the dower rights of wives 
where a right of substantially equal value is sub- 
stituted for them.?? A fortiori, notwithstanding the 
existence of statutes abolishing dower, as such, while 
making provision for the wife of a deceased hus- 
band more lberally than the common-law dower did, 
the common-law rule that marriage does not revoke 
the will of a man executed prior to the marriage con- 


mon law.?1 


tinues in force.” 


What constitues provision for, 
wife. 


are less sacred, 
dower itself, where it exists.” Mor- 
gan v. Ireland, 1 Idaho 786, 789. 


Existence of dower right in wife 
as basis of common-law rule see su- 
pra. § 534. 


21. Morgan y. Ireland, 1 Idaho 786. 


22. Vanek v. Vanek, 180 P. 240, 
104 Kan. 624. 


[a] Statute held not to alter rule. 
—That the statute in effect makes the 
wife the husband’s heir, and also 
gives her a right corresponding to 
dower enabling her to hold half of 
his property notwithstanding his will, 
does not require modification of the 
common-law rule that the will of a 
Single man is not revoked by his mar- 
riage unless there is issue. Vanek 
v. Vanek, 180 P. 240, 104 Kan. 624. 


23. In re Hulett, 69 N.W. 31, 36, 
66 Minn. 327, 34 L.R.A. 384, 61 Am. 
S.R. 419; Hoy v. Hoy, 48 So. 903, 
$0%, 93. Miss:. 732,25 Ju,.R-A:N.S.. 182, 
136 Am.S.R. 548, 17 Ann.Cas. 1137. 


“The mere fact that she may now, 
under the statute, in certain contin- 
gencies, inherit more from her hus- 
band, is not sufficient to warrant us 
in holding that the common-law rule 
has been so changed that marriage 
alone is such a change of condition or 
cireumstances as will work an im- 
plied revocation of the prior will of 
the husband.’ In re Hulett, supra 
[quot Hoy v. Hoy, supra]. 


[a] Reason for rule.—‘While, un- 
doubtedly, the common law consists 
of a body of principles applicable to 
new instances as they arise, and not 
of inflexible cast-iron rules, yet where 
the rules of the common law have be- 
come unsuited to changed conditions, 
political, social, or economic, it is the 
province of the legislature, and not of 
the courts, to modify them.’’ In re 
Hulett, 69 N.W. 31, 35, 66 Minn. 327, 
61 Am.S.R. 419, 34 L.R.A. 384 [quot 
Hoy v. Hoy, 48 So. 903, 907, 98 Miss. 


732, 136 Am.S.R.' 648, 25. L.R.A.N.S. 
e2) eld wAnn Cas; 143792 
[b] Notwithstanding sentiment 


favoring marriage as revocation it is 
insufficient in absence of statute.— 
“There is a prevailing sentiment, 
often expressed by both courts and 
text writers, that marriage alone 
should be deemed such a change in 
condition and circumstances as will 
revoke a prior will. . How far 
this sentiment may have unconscious- 
ly influenced the decisions .. . it 
is impossible to say, but no court 
has ever assumed to hold on this 
ground alone, and in the absence of 
legislation affecting the question, that 
the common-law rule was abrogated, 


Under statutes providing that marriage subse- 


in the eyes of the/or so far modified, 
law, than the common law right to] alone would revoke a will.” 
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quent to the execution of a will shall not operate as 
a revocation of the same where provision has been 
made for the surviving spouse, there is, of course, no 
revocation by such subsequent marriage where provi- 
sion within the meaning of the statute is made for 
the surviving wife.** Thus, where the wife is divore- 
ed from and remarries the testator subsequent to 
making the will, it is not revoked where she is pro- 
vided for therein.?°® 
subsequently married is “mentioned” in the will there 
is no revocation under a statute declaring that a 
subsequent marriage and survival of a wife shall re- 
voke the will unless the wife is mentioned therein in 


Similarly, where the person 


such a way as to show an intention not to make a 


or ‘mention of, 


that marriage 
In re Hu- 
lett, 69 N.W. 31, 35, 66 Minn. 327, 34 
L.R.A. 394, 61 Am.S.R. 419 [quot Hoy 
v. Hoy, 48 So. 903, 907, 93 Miss. 732, 
136 Am.S.R. 548, 25 L.R.A.N.S. 182, 17 
Ann.Cas. 1137]. 


[c] Changed conditions insufii- 
cient to abrogate common-law rule.— 
“It is undoubtedly true that many of 
the doctrines of the common law had 
their origin in social or political con- 
ditions which have in whole or in 
part ceased to exist. But this fact 
alone will not usually justify courts 
in holding that these doctrines, when 
once thoroughly established, have 
been abrogated, any more than _ it 
would justify them in holding that 
a statute had been abrogated because 
the reason for its enactment had 
ceased. Any such rule would leave 
the body of the common law very 
much emasculated.” In re Hulett, 69 
N.W. 31, 35, 66 Minn. 327, 61 Am.S.R. 
419, 34 L.R.A. 384 [quot Hoy v. Hoy, 
48 So. 903, 907, 98 Miss. 732, 136 Am. 
S.R. 548,25  LARLA-N-S: 182; 17 Ann. 
Cass 11374) 


24. In re Appenfelder’s Hstate, 278 
P. 4738, 99 Cal.App. 330; Davies v. Da- 
vies, (Alta.) .24. Dom.L.R... 737, 31 
West.L.R. 396, 8 West.Wkly. 808. 


[a] Provision need not be made 
in contemplation of marriage; there- 
fore it is sufficient that provision be 
made for the individual rather than 
in her capacity as an intended spouse. 
In re Appenfelder’s Estate, 278 P. 473, 
99 Cal.App. 330. But see Corker v. 
Corker, 25 P. 922, 87 Cal. 643 (saying, 
by way of dictum, under the same 
statute, that where a marriage con- 
tract is relied on as making provi- 
sion for the wife it must appear on 
the face of the document evidencing 
the contract that it is a “marriage 
contract,” that by it “provision” is 
made for the surviving wife, and that 
such provision was intended to take 
the place of a testamentary provi- 
sion for her). 


[b] BEvidence.—Evidence of the 
identity of a person provided for 
in a will, as being the same person 
whom the testator subsequently mar- 
ried and who survived him, is admis- 
sible. In re Appenfelder, 278 P. 473, 
99 Cal.App. 330. 


‘25. In re Brannon’s Estate, 295 P. 
83, 111 Cal.App. 38. 


{a] Illustration.—(1) The fact 
that a testator after making a will in 
which he provided for his wife sub- 
sequently is divorced from her and 
thereafter remarries her, such remar- 
riage does not have the effect of re- 
voking his will (In re Brannon’s Es- 
tate, 295 BP. 88, 111 Cal.App: 38), (2) 


provision for her.2® However, a purported provision 
made for the wife in an instrument executed subse- 


particularly where he has made pro- 
vision for her in the will (In re Bran- 
non’s Estate, supra). 


[b] Acquisition and sale of prop- 
erty by wife prior to testator’s death 
immaterial.—(1) Where, after the 
making of a will, the testator’s wife 
obtained a divorce decree which 
awarded her property bequeathed to 
her, and the parties subsequently re- 
married, and the property willed was 
sold and the proceeds invested by the 
wife in another home, and the wife 
survived the testator, the will was 
not revoked. In re Brannon’s Estate, 
295) PL -83)) 11 FCalvApp. Ns82 Gy se 
cannot be said that her acceptance 
and conveyance of property intended 
for her and investment of the pro- 
ceeds for her own benefit was incon- 
sistent with the presumed intention 
of her husband as indicated by the 
terms of his will.” In re Brannon’s 
Estate, supra. 


26. In re Kurtz’s Estate, 210 P. 959, 
190 Cal. 146; In re Brannon’s Estate, 
295 P. 83, 111 Cal.App. 38. 


[a] How wife may be mentioned. 
—(1) The wife may be mentioned by 
any description that would include 
her. Re Kurtz’s Hstate, 210 P. 959, 
190 Cal.. 146; In re Brannon’s Estate, 
295 PB. 83, 111 CallApp. 338. (2) A will 
devising the testator’s estate to his 
father or, if he died before the testa- 
tor, to the latter’s sister, and provid- 
ing that if “any person whomsoever, 
who, if I died intestate, would be 
entitled to any part of my estate,’’ 
except the persons named, should as- 
sert a claim, he should receive one 
dollar only, was not revoked by the 
testator’s marriage the day after 
making the will in view of the fact 
that the wife was “mentioned” in the 
quoted phrase as effectually as if 
named therein, although she was not 
his wife when he made the will. In 
re Kurtz’s Hstate, 210 P. 959, 190 Cal. 
146. 


{b] Evidence.—Notwithstanding a 
provision in the statute that no other 
evidence than that specified in the 
statute shall be received to rebut the 
presumption of revocation, that the 
testator was engaged to be married 
at the time he executed his will is 
admissible to show whom the testa- 
tor intended to include by language 
which in the absence of such engage- 
ment would be ambiguous but would 
be rendered certain by such evidence. 
In re Kurtz’s Estate, 210 P. 959, 190 
Cal. 146. 


[ec] That person does not have 
status of wife when mentioned is 
immaterial.—The fact that the per- 
son whom the testator subsequently 
married was not his wife at the time 
the will is executed is of no signifi- 
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quent to the marriage will not prevent the revocation 
effected by such marriage from taking place,?7 and 
this has been held to be particularly so where it does 
not appear from the face of the instrument that it 
was made in place of, or with reference to, a testa- 
The fact that, in the will, the 
person who subsequently becomes the wife of the tes- 
tator is appointed executrix is not, in the absence of 
anything in the will showing that he contemplated 
marriage at the time, a provision for her within the 


mentary provision.”® 


cance. In re Kurtz’s Hstate, 210 P. 
959, 190 Cal. 146. 


27. Corker ‘vy. 
87 Cal. 643. 


[a] Conveyance to wife after mar- 
riage presumed to be gift.—‘If the 
husband during the marriage makes 
to his wife a conveyance of certain 
property, such conveyance ought to 
be regarded as a gift, rather than a 
‘provision’ for her which would pre- 
vent his antenuptial will from being 
revoked by marriage.’ Corker’ v. 
Corker, 25 P. 922, 924, 87 Cal. 643. 


28. Corker v. Corker, supra. 


[a] Separation agreement execut- 
ed subsequent to the marriage and 
not indicating that it was made in 
place or with reference to a testa- 
mentary provision does not provide 
for the surviving wife within the 
meaning of the statutory provision 
preventing revocation. Corker v. 
Corker, 25°P. 922, 87 Cal. 643. 


[b] Evidence.—(1) ‘‘The wife is 
not called upon to introduce any fur- 
ther proof, and the proponent is lim- 
ited in his proof to the marriage con- 
tract itself.’’ Corker v. Corker, 25 
Pe ees ow eC. 643;— (2) “At the 
instrument does not on its face pur- 
port to make provision for the wife 
in lieu of testamentary provision, 
the court cannot receive evidence of 
any character for the purpose of 
showing that such was the intention 
of the parties.” Corker v. Corker, 
supra. <3) “The” provision. of « the 
statute forbidding any other evidence 
than the contract itself is peculiarly 
appropriate to all postnuptial agree- 
ments.” Corker v. Corker, supra. 
(4) Evidence showing the intention 
of the parties to the instrument, their 
relative conditions of wealth at the 
time it was executed or the effect 
which will result from its enforce- 
ment is inadmissible to rebut the pre- 
sumption of revocation. Corker v. 
Corker, supra. 


29. In re Ryan’s Estate, 
366, 368, 191 Cal. 307. 


“Her nomination as executrix, with 
the assurance she would receive the 
fees provided by law, cannot be re- 
garded as a testamentary provision, 
for the theory upon which an execu- 
tor is allowed fees is that he has 
earned them.” In re Ryan’s Estate, 


Corker,. 25 P. 922, 


216 P. 


supra. 
30. In re Ryan’s Estate, supra. 
[a] Reason for rule.—There is 


nothing inconsistent in her being a 
legatee as well as executrix. In re 
Hyon sustate 200) E366, 191° Call 
307. 


31, Statutes construed as applica- 
ble to both men and women see supra 
§ 536. 


32. See supra § 535. 


383. Ark.—Ward v. Pipkin, 22 S.W. 
(2d) 1011, 180 Ark. 855. 


Mass.—Blodgett v. Moore, 5 N.E. 
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470, 141 Mass. 75; Swan v. Hammond, 
138 Mass. 45, 52 Am.R. 255. 


N.Y.—Brown v. Clark, 77 N.Y. 369 
{aff 16 Hun 559]; Matter of Kauf- 
man’s Will, 16 N.Y.S. 113, 61 Hun,331 
[aii S0SNIny 242, WsieNayaO20yelon Ia 
R.A. 292]; Lathrop v. Dunlop, 4 Hun 
218, 6) ChompsiecG. 512) Patia6s: IN.Y. 
610]; Loomis v. Loomis, 51 Barb. 257; 
Matter of Mann, 100 N.Y.S. 1100, 51 
Miser 30; 


Or.—In re Booth’s Will, 61 P. 1135, 
66 P. 710, 40 Or. 154. 


Pa.—In re Craft’s Estate, 30 A. 493, 
164 Pa. 520; Walker v. Hall, 34 Pa. 
483; In re Fransen’s Will, 26 Pa. 202. 


[a] Strict construction. SSNS 
provision, being in derogation of the 
general power to make wills conferred 
by statute and in the nature of an 
exception thereto, is to be strictly 
construed.” Hibberd v. Trask, 67 N. 
BH. 179, 180, 160 Ind. 498. 


[b] Time statute takes effect.— 
(1) In accordance with general rules 
(see Statutes § 692), an amended Stat- 
ute declaring that a will executed by 
an unmarried woman is revoked by 
her subsequent marriage is not re- 
troactive in application when not 
made so by the terms of the statute 
(In re Berger’s Estate, 243 P. 862, 198 
Cal. 103), (2) so that, where the will 
of a woman is revoked by her subse- 
quent marriage under the law in 
existence at that time, the revocation 
is therefore unaffected by the fact 
that subsequent to her marriage but 
prior to her death the law is amended 
(In re Berger’s Estate, supra). 

[c] Presumptions.—‘The testator 
; +» must be presumed to have 
known of the existence of a law by 
which her marriage worked the revo- 
cation of her will, and it must be fur- 
ther presumed that the fact that she 
did not re-execute it evidenced the in- 
tention on her part to assent to the 
revocation of the will by the force of 
the statute.” Ward v. Pipkin, 22 S.W. 
(2d) 1011, 180 Ark. 855, 856. 


[d] Purpose of statute —(1) “It 
was a recognition of the common-law 
rule, [by] which the feme 
sole, in marrying, merged her legal 
identity in that of her husband. In 
the unity of person caused by the 
marriage relation the wife lost the 
control of her property, and hence of 
her ‘will; |. . . Her new status) as 
wife, induces the presumption of a 
new testamentary intention, and de- 
mands a new testamentary act.” In 
re Kaufman’s Will, 30 N.H. 242, 243, 
Pet ING. 620) 15 LR AT 292" 32) ine 
purpose of an amendment substitut- 
ing the words “executed by a woman” 
for the words “executed by an un- 
married woman” in a statute declar- 
ing that the will of an unmarried 
woman is revoked by her subsequent 
marriage is to apply the same rules 
of revocation by marriage, to the 
wills of married and of unmarried 
women. In re Berger’s Estate, 243 P. 
862, 198 Cal. 103. 
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meaning of the statute so as to prevent a revocation 
from taking place by reason of the marriage,?® nor 
does such appointment “mention” her so as to indi- 
cate an intention of the testator not to make pro- 
vision for her within the meaning of the statute.*° 


[§ 538] (c) Wills 
Adopting Common-Law Rule. 
lowing the common-law rule,*? marriage of a woman 
may revoke her previously executed will.** 


of Women?1—aa. Statutes 


Under statutes fol- 
Sueh 


[e] Provision for husband of tes- 
tatrix does not render the statute in- 


applicable. Matter of Mann, 100 N.Y. 
S. 1100, 51 Misc. 315. 
{f] That will is made in pursu- 


ance of antenuptial contract does not 
prevent the application of the statute 
and the revoeation of the will. Lath- 
rop v. Dunlop, 4 Hun 213, 6 Thomps.& 
Cy 512>[atl 63 Nex 610); In reiCrates 
Estate, 30 A. 493, 164 Pa. 520. 


[g] Execution of will by unmar- 
ried woman within meaning of stat- 
ute.—(1) “The unmarried woman re- 
ferred to by the statute must be de- 
fined according to that rule of statu- 
tory construction which requires that 
the words used in legal enactments 
shall be understood and taken in their 
ordinary and familiar significance.” 
In re Kaufman’s Will, 30 N.BH. 242, 243, 
131 N.Y. 620. (2) “So read the un- 
married woman in the statute is the 
woman who is not in a state of mar- 
riage.” In re Kaufman’s Will, supra. 
See to same effect In re Burton’s Will, 
25 N.Y.S. 824, 826; 827, 4 Misc. 512. 
(3) “To hold that a will executed by a 
married woman will, upon her sub- 
sequent marriage, be attended with 
the same result as that executed by 
an unmarried woman, would be to in- 
terpolate into the statute words that 
the legislature has industriousiy omit- 
ted.”” In re Comassi’s Est., 40 P. 15, 
LT, 207 Cal. 1, 28° ER.A. 414. sSeence 
same effect In re Burton’s Will, supra. 
(4) “That the legislature could have 
had any other idea is both inconceiva- 
ble and unreasonable.’’ In re Kauf- 
man’s Will, supra. (5) “If the legis- 
Jature had intended that a subsequent 
marriage should revoke all wills, apt 
language wouid have been employed.” 
In re Burton’s Will, supra. (6) The 
facts that a woman is unmarried at 
the time of a subsequent marriage 
and that as of that time her will is 
that of an unmarried woman do not 
make the statute applicable where the 
statute does not state that every will 
of an unmarried woman shall be re- 
voked by her subsequent marriage, 
but by its terms, limits such revoca- 
tion to “a will executed by an un- 
married woman,” so that unless she 
is unmarried at the time she executes 
the will the statute is inapplicable. 
In re Comassi’s Hst., supra. (7) The 
words “executed” and “unmarried” it 
must be assumed were employed in 
such statute to limit its application. 
In re Burton's: Will, supra. >). (@)0 4% 
will is “executed” within the meaning 
of such provisions when the will is 
signed and attested in the manner 
prescribed by law. In re Comassi’s 
Est., supra. (9) Accordingly, within 
the meaning of such statutes, a will 
executed by a woman while she was a 
widow, was held to be that of an un- 
married woman and was revoked by 
her subsequent marriage. In re Kauf- 
man’s Will, 30 N.B. 242, 131 N.Y. 620, 
25 LR. A. 2925) In re Craft's; histate; 
30 A. 493, 164 Pa. 520. (10) But the 
will of a woman who is actually mar- 
ried at the time the will is executed 
is, of course, not that of an unmarried 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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statutes have been held to make the subsequent mar- 
riage operate immediately as a complete and abso- 
lute revoeation of wills previously executed,** in- 
cluding such parts of the wills whereby she attempt- 
ed to exercise a power of appointment.®® 


Under statutes making husband heir and curtesy 
Under statutory provisions making a hus- 
band the heir of his wife, her marriage may operate 
to revoke a will executed by her prior to her mar- 
Similarly, where there exist statutes which 
ereate in the husband an estate of ecurtesy in his 


statutes. 


riage.°® 


woman within the meaning of the 
statute and is consequently not re- 
voked by a subsequent marriage (In 
re. Comassi’s' hst.;" 40° Pi, 15, 107 Cal. 
1, 28 L.R.A. 414; Hibberd v. Trask, 
67 N.E. 179, 160 Ind. 498; In re Mc- 
Larney’s Hstate, 47 N.E. 817, 153 N.Y. 
416, 60 Am.S.R. 664, 5 N.Y.Ann.Cas. 
21; In re Burton’s Will, 25 N.Y.S. 824, 
4 Mise. 512), (11) and this notwith- 
standing the testatrix is divorced 
from her husband subsequent to the 
execution of the will and remarries 
(Hibberd v. Trask, supra; In re Bur- 
ton’s Will, 25 N.Y.S. 824, 4 Misc. 512), 
(12) and notwithstanding the hus- 
band of the testatrix, to whom she 
was married at the time she executed 
the will, subsequently died and she re- 
married (In re Comassi’s Est., supra; 
In re McLarney, supra). (13) The 
will of a woman, who has never been 
married at the time she executes her 


will, is, of course, revoked by her 
subsequent marriage under these 
statutes. Swan v. Hammond, 138 


Mass. 45, 52 Am.R. 255; Lathrop v. 
Dunlop, 4 Hun 213, 6 Thomps.&C. 512 
[aff 63 N.Y. 610]; In re Mann’s Es- 
tate, 100 N.Y.S. 1100, 51 Misc. 315. 


{h] Historical.—The rules of the 
common law that a married woman 
could not make a will, and that the 
will of an unmarried woman should 
be deemed revoked by her subsequent 
marriage, were adopted in our Re- 
vised Statutes as originally enacted. 
Our statute had placed married 
women in the same category with in- 
fants and persons of unsound mind, 
who were absolutely disqualified from 
executing a will. And so, as if to 
avoid any incongruity or inconsistency 
in the legislative scheme, in view of 
the recognized ambulatory character 
of a will, it appears to have been re- 
garded necessary to enact the statute 
under consideration, declaring that 
‘a will executed by an unmarried 
woman shall be deemed revoked by 
her subsequent marriage.’ This is so 
because, but for such statute, a will 
executed by an unmarried woman 
would, after her marriage, still re- 
main a valid one, which would prac- 
tically nullify the positive statutory 
inhibition against a married woman 
disposing of her property by will. In 
other words, in spite of the statute 
which prohibited a married woman 
from disposing of her property by 
will, she might nevertheless do So if, 
forsooth, the will had been executed 
when she was a feme sole.” In re 
Burton’s Will, 25 N.Y.S. 824, 825, 4 
Mise. 512. 


Effect on statutory rule of married 
women’s acts removing their disabili- 
ties see infra § 539. 


34. In re Berger’s Hstate, 243 P. 
862, 198 Cal. 103; Brown v. Clark, 
77 N.Y. 369 [aff 16 Hun 559]; Lathrop 
v. Dunlop, 4 Hun 213, 6 Thomps.&C. 
512 [aff 63 N.Y. 610]; In re McClure’s 
Estate, 173 N.Y.S. 206, 105 Mise. 347 
[aff 182 N.Y.S. 935]; In re Mann’s Hs- 
tate, 100 N.Y.S. 1100, 51 Misc. 315. 


“The language of the statute, that 
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theless statutes 


the will of an unmarried woman shall 
be deemed revoked by her subsequent 
marriage, is the declaration of an 
absolute rule.’’ Brown v. Clark, 77 
N.Y. 369, 373 [aff 16 Hun 559]. See to 
same effect In re McClure’s Estate, 
173 N.Y.S. 206, 207, 105 Misc. 347 [aff 
182> N.Y.'S. 9354. 


[a] “It would seem .. . that 
it is beyond dispute that un- 
der statutory enactments adopting the 
common-law rule that a will made by 
a woman shall be revoked by her mar- 
riage, the marriage of the woman pro- 
duces absolute and complete revoca- 
tion.” In re Berger’s Estate, 243 P. 
862, 864, 198 Cal. 103. 


[b] Revocation not presumptive.— 
“The statute does not make the mar- 
riage a presumptive revocation which 
may be rebutted by proof of a con- 
trary intention, but makes it operate 
eo instanti as a revocation.” Brown v. 
Clack: 77 “NsY.e 3692 344. Catt 6) Hun 
559]. See to same effect Lathrop v. 
Dunlop, 4 Hun 213, 214, 6 Thomps.&C. 
512 [aff 63 N.Y. 610]. 


35. In re McClure’s Estate, 173 N. 
oe 206, 105 Misc. 347 [aff 182 N.Y.S. 
935]. 


[a] Application of statute not re- 
stricted to disposition of personal 
property.—The contention that a 
statute expressly declaring that “a 
will executed by an unmarried woman, 
shall be deemed revoked by her sub- 
sequent marriage’ was intended to 
apply only to wills whereby unmar- 
ried women disposed of personal prop- 
erty belonging to them rather than to 
the exercise of a power of appoint- 
ment, assumes to read into the statute 
a limitation not warranted by its 
words or by any rule of statutory con- 
struction. In re McClure’s Estate, 173 
eeu eae 105 Misc. 347 [aff 182 N.Y. 
S. 935]. 


36. Colcord v. Conroy, 23 So. 561, 
40 Fla. 97, 3 Prob.Rep.Ann. 95. 


37. Vandeveer v. Higgins, 80 N.W. 


Bg 59 Neb. 333, 5 Prob.Rep.Ann. 
[a] MD lustration.—A will executed 


by a single woman is revoked by her 
subsequent marriage, at least to the 
extent it would operate to exclude her 
husband from his right as tenant by 
ecurtesy in any lands of which she dies 
seized in her own right. Vandeveer v. 
Higgins, 80 N.W. 1043, 59 Neb. 333, 5 
Prob.Rep.Ann. 288. 


3s. D.C.—Chapman v. Dismer, 14 
App.D.C. 446. 


Tl1l.—In re Tuller’s Will, 79 Ill. 99, 
22 Am.R. 164. 


Iowa.—Hastings v. Day, 130 N.W. 
134, 151 Iowa 39, 34 L.R.A.N.S. 1021, 
Ann.Cas.1913A 214. 


Me.—In re Hunt’s Will, 17 A. 68, 81 
Me. 275. 


Md.—Roane v. Hollingshead, 25 A. 
307, 76 Md. 369, 35 Am.S.R. 438, 17 
L.R.A. 592. 


Mich.—Noyes v. Southworth, 20 N. 
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wife’s property, her marriage may revoke a will 
made prior thereto.** 


[§ 539] bb. Statutes Removing Disabilities of 
Married Women. In many jurisdictions, where the 
statutes contain no provision adopting the common- 
law rule, it is very generally held to have been ab- 
rogated by statutes removing the disabilities of mar- 
ried women in respect of the disposition of their 
property, the ground for such view being that the 
rule ceases when the reason for it ceases.*§ 


Never- 
of this character cannot override 


W. 891, 55 Mich. 173, 54 Am.R. 359. 
See Durfee v. Risch, 105 N.W. 1114, 
142 Mich. 504, 5 L.R.A.N.S. 1084 (die- 
tum recognizing rule). 


Minn.—Kelly v. Stevenson, 88 N.W. 
739, 85 Minn. 247, 89 Am.S.R. 545, 56 
L.R.A. 754, 7 Prob.Rep.Ann. 392. 


Miss.—Lee v. Blewett, 77 So. 147, 
148, 116 Miss. 341, L.R.A.1918B 941 
[eit Cyc]. 


N.H.—Morey v. Sohier, 3 A. 636, 63 
N.H. 507, 56 Am.R. 538; Fellows v. 
Allen, 60 N.H. 439, 49 Am.R. 328. 


N.J.—Webb v. Jones, 36 N.J.Eq. 163. 
Vt.—Morton v. Onion, 45 Vt. 145. 


Wis.—In re Lyon’s Will, 71 N.W. 
362, 96 Wiss 339, 65)eAms, Remo see 
Prob.Rep.Ann. 286; Ward’s Will, 35 
SPUN %32,. 733, 70 Was: 254, > Am. 
BS be 


“Tt is a clear case for the applica- 
tion of the maxim that a rule ceases 
to be obligatory when the reason for 
it ceases.” Hastings v. Day, 130 N.W. 
134, 137, 151 Iowa 39, 34 L.R.ACN-S. 
1021, Ann.Cas.1913A 214. 


“The rights and powers thus se- 
cured to married women by statutes 
remove every reason upon which the 
common-law rule of revocation by 
such subsequent marriage was based, 
and hence such rule by implication is 
removed by the same _ statutes.’’ 
Ward’s Will, supra. 


“To hold that marriage of itself re- 
voked a former will of the wife 3 
when the next day after the marriage 
she had power to reinstate the same 
writing as her last will and testa- 
ment, would seem to be absurd.’ 
Ward’s Will, supra. 


[a] Rule applied.—(1) Under stat- 
utes removing the disabilities of mar- 
ried women the will of an unmarried 
woman is not revoked by her subse- 
quent marriage without birth of is- 
sue. Kelly v. Stevenson, 88 N.W. 739, 
85 Minn. 247, 89 Am.S.R. 545, 56 L. 
R.A. 754, 7 Prob.Rep.Ann. 392. (2) 
Nor is the will of a married woman, 
who remarries on the death of her 
husband, revoked by such remarriage. 
Ward’s Will, 35 N.W. 731, 70 Wis. 251, 
5 Am.S.Ry 174: (3) Similarly the 
marriage of a widow after making a 
will does not revoke the will, where 
there was no issue of the marriage. 
In re Tuller’s Will, 79 Ill. 99, 22 Am. 
R. 164; In re Lyon’s Will, 71 N.W. 
362, 96 Wis. 339, 65 Am.S.R, 52, 2 Prob. 
Rep.Ann. 286. (4) The will of a mar- 
ried woman made while living apart 
from her husband and from whom she 
is afterward divorced is not revoked 
by a subsequent remarriage. Chap- 
man v. Dismer, 14 App.D.C. 446. 


[b] Where statute makes husband 
heir of wife.——(1) Notwithstanding 
the existence of a statute making a 
husband an heir of a deceased wife so 
as to entitle him to a fractional in- 
terest in her estate, the rule stated in 
the text has been held to apply. Has- 
tings v. Day, 130 N.W. 134, 151 Iowa 
39, 34 L.R.A.N.S. 1021, Ann.Cas.1913A 
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statutes which expressly adopt the common-law rule 
that the will of a woman is revoked by marriage;°° 
and it makes no difference that the statute removing 
the disabilities of coverture was enacted subsequent 
to the statutory adoption of the common-law rule.*° 


[§ 540] c. Birth of Issue—(1) At Common Law. 
Ordinarily at common law the birth of a child does 
not revoke a will made after marriage since a mar- 
ried testator may be presumed to contemplate such 
There is however authority to the contra- 


event.41 


214. (2) Revocation by the birth of a 
child and prospective heir is distin- 
guishable since the birth of a child 
gives rise to a common-law obligation 
to provide for its care and support, 
while a wife is under no common-law 
duty to support her husband. Has- 
tings v. Day, supra. 


39. Ark.—Ward v. Pipkin, 22 S.W. 
(2d) 1011, 180 Ark. 855. 


Cal.—In re Berger’s Hstate, 243 P. 
862, L9I8eCal. 103. 


Ky.—Clevenger v. 
W. 1106, 215 Ky. 432. 


N.Y.—Browg v. Clark, 77 N.Y. 369; 
Lathrop v. Dunlop, 4 Hun 213. But 
see In re Burton’s Will, 25 N.Y.S. 824 
(to the effect that, under statutes re- 
moving disability of married women 
so that they may make a will, no rea- 
son exists why the will of a married 
woman should be considered revoked 
by a subsequent marriage). 


Or.—In re Booth’s Will, 61 P. 1185, 
66 P. 710, 40 Or. 154. 


Pa.—Fransen’s Will, 26 Pa. 202. 


[a] Statute not repealed by con- 
stitutional provision.—A statute de- 
claring that a will executed by an un- 
married woman shall be deemed re- 
voked by her subsequent marriage 
(Rey. St. c 157 § 8; Crawford & M. 
Dig. § 10503) is not in conflict with, 
and is therefore not repealed by, a 
constitutional provision (Const. art 
9 § 7), giving married women the 
right to convey their property by de- 
vise or bequest. Ward v. Pipkin, 22 
S.W.(2d) 1011, 180 Ark. 855. 


_[b] Reasons for rule.—(1) ‘The 
courts cannot dispense with a statu- 
tory rule because it may appear that 
the policy on which it was established 
has-‘ceased.’”’ Brown v. Clark, 77 N.Y. 
369, 373 [quot In re Berger’s Estate, 
243 P. 862, 864, 198 Cal. 103]. (2) 
“The married women acts confer tes- 
tamentary capacity upon married 
women, but they do not undertake to 
interfere with or abrogate the statute 
prescribing the effect of marriage as 
a revocation.” Brown vy. Clark, supra 
[quot In re Berger’s Hstate, supra]. 
(3) It is quite consistent that the 
legislature may intend to leave a 
statute, making marriage of a woman 
revoke her previously executed will, 
in force, notwithstanding the subse- 
quent enactment of married women’s 
acts, on the theory that, by reason of 
the latter acts, a new relation in mar- 
riage was created and one that is like- 
ly to induce a change in testamentary 
intention, and that a disposition by a 
married woman of her property by 
will should depend on a new tes- 
tamentary act after the marriage. In 
re Berger’s Estate, supra; Clevenger 
vy. Stewart, 284 S.W. 1106, 215 Ky. 432; 
Brown v. Clark, supra. (4) In other 
words, that married women have pow- 
er to make a will does not necessarily 
affect the reason for a statutory rule 
declaring that subsequent marriage 
will revoke the will of a feme sole, 


— 


Stewart, 284 S. 
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since the reason for making marriage 
effect a revocation may be that, by the 
changed circumstanees which mar- 
riage produces, the will no longer ex- 
presses the wishes of the testatrix. 
Clevenger v. Stewart, supra; Lathrop 
v. Dunlop, 4 Hun (N.Y.) 213. 


[ec] Rule applied.—(1) Notwith- 
standing the existence of a statute 
empowering married women to make 
wills, the will of an unmarried woman 
was held to be revoked by her sub- 
sequent marriage, and this notwith- 
standing an antenuptial agreement by 
which it was agreed that she retain 
full control of her own property. 
Lathrop v. Dunlop, 4 Hun (N.Y.) 213. 
(2) Similarly, the will of a widow 
was held to be revoked by a subse- 
quent marriage, notwithstanding a 
married woman’s act and an antenup- 
tial agreement by which each party 
renounced any interest in the property 
of the other. Clevenger v. Stewart, 
284 S.W. 1106, 215 Ky. 432. 


40; Brown, v...Clark, a N.Y. 98695 
In re Booth’s Will, 61 P. 1135, 66 P. 
710, 40 Or. 154. 


41. Fla.—WHasterlin v. EHasterlin, 56 
ieee 62 Fla. 468, Ann.Cas.1913D 
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Md.—Baldwin v. Spriggs, 5 A. 295, 
65 Md. 373. 


Mass.—Swan v. Hammond, 
Mass. 45, 52 Am.R. 255. 


N.H.—Hoitt v. Hoitt, 3 A. 604, 63 
N.H. 475, 56 Am.R. 530. 


N.Y.—Brush vy. Wilkins, 4 Johns. 
Ch. 506; Ordish v. McDermott, 2 
Redf.Surr. 460. 


ght ee v. Davenport, 60 Tex. 


Va.—Wood vy. Tredway, 69 S.E. 445, 
111 Va. 526; Savage v. Mears, 2 Rob. 
(41 Va.) 570; Yerby v. Yerby, 3 Call. 
(i,2Va.). S84! 


Eng.—Doe v. Barford, 4 M.&S. 10, 
105 Reprint 739. 


See Sutton v. Hancock, 42 S.E. 214, 
115 Ga. 857 (referring to rule by dic- 
tum); In re Rendell’s Estate, 221 N. 
W. 116, 244 Mich. 197 (dictum). 


[a] In North Carolina (1) prior to 
1808 at common law the birth of a 
child subsequent to the execution of 
a will did not operate to revoke a will 
previously made (McCay y. McCay, 
5 N.C. 447), (2) but under a statute 
enacted in the same year birth of a 
child may operate as a revocation 
(see infra § 541), 


42. Ware v. Wisner, 50 F. 310; 
Alden v. Johnson, 18 N.W. 696, 63 
Iowa 124; Milburn vy. Milburn, 14 N. 
W. 204, 60 Iowa 411; Negus v. Negus, 
46 Iowa 487, 26 Am.R. 157; Carey v. 
Baughn, 36 Iowa 540, 14 Am.R. 534; 
McCullum v. McKenzie, 26 Iowa 510; 
Johnston v. Johnston, 1 Phillim. 447, 
475, 161 Reprint 1039. 


“In point . . . of true reason and 
sound sense the concurrence of sub- 
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At all events it has been held that the 
birth of a posthumous child could have no effect 
where his birth has been contemplated and provid- 
ed for in the will.** 


[§ 541] (2) Under Statutes.*+ 
rule that the birth of a child subsequent to the exe- 
cution of a will does not revoke the same*® has by 
statute, in many jurisdictions, been either abolished 
or greatly modified.*® 


The common-law 


Thus in many jurisdictions 


sequent marriage [that is, subsequent 
to execution of will] is not essential 
in all cases.” Johnston v. Johnston, 
supra. 


[a] Reason for rule.—‘‘The birth 
of children after making a will by a 
married man, may have imposed as 
strong a moral duty upon him, form- 
ing the ground work of presumed in- 
tention, and may be accompanied by 
circumstances furnishing as indispu- 
table proof of real intention, as if the 
will had been made previous to the 
marriage.” Johnston vy. Johnston, 1 
Phillim. 447, 474, 1€1 Reprint 1039. 


[b] Illegitimate children.—This 
principle has been extended to the 
birth of illegitimate children who 
have been notoriously recognized by 
their father and who, under the stat- 
utes of the state, inherit from the 
father share and share alike with his 
legitimate children. Milburn y. Mil- 
burn, 14 N.W. 204, 60 Iowa 411. ; 


[c] Roman law rule has been said 
to be that the subsequent birth of a 
child alone operated as the revoca- 
tion of a will. Sutton v. Hancock, 
42 S.H. 214, 115 Ga. 857; McCullum v. 
McKenzie, 26 Iowa 510. 


[da] In Virginia (1) “chancery 
courts, following immediately after 
the enactment of the statute of wills 
in England, established a rule of con- 
structive revocation of a will as to 
the interest of a child not mentioned 
in the will or otherwise provided for, 
founded upon the presumption that 
the testator did not intend to disin- 
herit the child.” Wood v. Tredway, 
69 S.H. 445, 447, 111 Va. 526. (2) The 
chancery rule, however, being found- 
ed on the presumed intention of the 
testator was liable to be rebutted by 
proof of his express declarations or 
other facts showing that no such in- 
tention existed. Savage v. Means, 2 
Rob. (41 Va.) 570; Yerby v. Yerby, 3 
Call. (7 Va.) 334. 


{e]  Tllustration—Where a testa- 
tor, while married, made a will pro- 
viding for the then existing children 
and on the birth of other children 
subsequently stated to his wife that 
there was time enough to make a new 
will to provide for them and that he 
would take care of it, and the testa- 
tor died suddenly and unexpectedly 
before any change was made in his 
will, it was held revoked by implica- 
tion. Johnston v. Johnston, 1 Phil- 
lim. 447, 161 Reprint 1039. 

43. Warner v. Beach, 4 Gray 
(Mass.) 162; Kenebel v. Scrofton, 2 
East 530, 102 Reprint 472. 

44. Effect of statutes of descent 
and distribution as permitting after- 
born child to take regardless of will 
see Descent and Distribution §§ 67-75. 

45. See supra § 540. 


46. See statutory provisions; 
cases infra this section. 


[a] Statutes following civil law 
rule.—‘‘In this country where the 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


 §§ 541-549] 


the effect of statutes varying in their wording has 
been to make the birth of a child after execution of 
the will operate as a revocation thereof.*” 


[§ 542] d. Divorce. 


common-law rule is regarded as harsh 
and unjust to children, the tendency 
of all legislation has been to follow 
the doctrine of the civil law which 
protected the rights of afterborn chil- 
dren in declaring that subsequent 
birth operated as an implied revoca- 
tion.’”’ In re Rendell’s Estate, 221 N. 
W. 116, 117, 244 Mich. 197. 


47. Conn.—Strong y. Strong, 
AGT ii, 106 .©conn-76- 


Ga.—Sutton y. Hancock, 42 S.E. 214, 
£5) Gar 857; Hart v. Hart, 70 Ga. 764. 


Ind.—Morse v. Morse, 42 Ind. 365; 
Hughes v. Hughes, 37 Ind. 183. 


Iowa.—Fry v. Fry, 101 N.W. 144, 
125 Iowa 424, 10 Prob.Rep.Ann. 265; 
Pe v. Rowe, 94 N.W. 258, 120 Iowa 
Ate 


La.—Lewis v. Hare, 8 La.Ann. 378. 


N.Y.—In re Gaffken’s Will, 188 N.Y. 
S. 852, 197 App.Div. 257; In re Dex- 
ey Estate, 189 N.Y.S. 366, 116 Misc. 
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Ohio.—Rhodes v. Weldy, 20 N.E. 
461, 46 Ohio St. 234, 15 Am.S.R. 584 
[rev 8 Ohio Dec. (Reprint) 662, 9 
Cine.L.Bul. 146]. 


{a] In Kentucky, under Act (1797) 
§ 3, which is said to be in accord with 
the previously existing law and de- 
claratory of it, the birth of a child 
alone may operate to revoke a previ- 
ously executed will. Sneed v. Ew- 
ing, 5 J.J.Marsh. 460, 22 Am.D. 41. 


[b] In North Carolina (1) under 
the common law prior to 1808 a will 
was not impliedly revoked by the 
subsequent birth of a child (see su- 
pra § 540), (2) but under a statute 
enacted in the same year (Revisal 
[1905] § 3145), the subsequent birth 
of children may operate as a revoca- 
tion pro tanto where such children 
are not provided for (Flanner v. Flan- 
ner, 75 S.HE. 936, 160 N.C. 126). 


48. See statutory provisions. 
49. See cases infra notes 55-57. 


50. Cal.—In re Brannon’s Bstate, 
295 P..83, 111 Cal.App. 38; In re. Pat- 
terson’s Estate, 222 P. 374, 64 Cal. 
App. 643 [error dism 45 S.Ct. 225, 266 
U.S. 594, 69 L.Ed. 458]. 


Conn.—Card vy. Alexander, 48 Conn. 
492, 40 Am.R. 187. 


Ga.—Pacetti v. Rowlinski, 150 S.E. 
910, 169 Ga. 602. 


Iowa.—In re Brown’s Estate, 117 
N.W. 260, 189 Iowa 219, 14 Prob. 
Rep.Ann. 2638. 


Minn.—In re Hall’s Estate, 119 N. 
W. 219, 106 Minn. 502, 130 Am.S.R. 
621, 20 L.R.A.N‘S. 1078, 16 Ann.Cas. 
541 and note. 


Neb.—Baacke v. 
303, 50 Neb. 18. 


Ohio.—Charlton v. Miller, 27 Ohio 
St. 298, 22 Am.R. 307. 


Pa.—In re Jones’ Estate, 60 A. 915, 
211 Pa. 364, 107 Am.S.R. 581, 69 L.R. 
A. 940 and note, 3 Ann.Cas. 221 and 


Baacke, 69 N.W. 


In the absence of a statute 
to the contrary*® or special circumstances making 
divorcee operate as a revocation of a previously exe- 
euted will,*® it is well settled that the mere divorce of 
a testator from his wife after the making of his will 
does not ordinarily revoke the will,°® and, this rule 
has also been held applicable to the will of a wo- 
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property 


note, 10 Prob,Rep.Ann. 490. 


Eng.—In re Boddington, 22 Ch.D. 
597 [aff 25 Ch.D. 685]. 


[a] Divorce not inconsistent with 
intent that will shall stand.—‘‘The 
procuring of a divorce by the testator 
does not necessarily imply a revoca- 
tion of the will, for it is entirely con- 
sistent with an intent to annul her 
{the wife’s] right of dower only, and 
her consequent right of election, thus 
leaving her to take under the abso- 
lute and unconditional provisions of 
the will.” Charlton v. Miller, 27 Ohio 
St. 298, 305, 22 Am.R. 307. 


[b] Under statute specifying 
grounds of revocation.—(1) Where a 
statute specifies particularly what 
changes in the circumstances of a 
testator shall effect a revocation of 
his will, without mentioning divorce 
as one of such changes, it does not 
revoke a will previously executed (Pa- 
eetti v. Rowlinski, 150 S.E. 910, 169 
Ga. 602; Succession of Cunningham, 
77 So. 506, 142 La. 701; Murphy v. 
Markis, 132 A. 923, 99 N.J.Eq. 888 [aff 
130 A. 840, 98 N.J.Eq. 153]; In ré Nen- 
aber’s Estate, 225 N.W. 719, 55 S.D. 
257), (2) and this notwithstanding 
there was a property settlement (Pa- 
cetti v. Rowlinski, supra; Succession 
of Cunningham, supra; In re Nenab- 
er’s Estate, supra). (3) Divorce plus 
property settlement as revocation in 
absence of such statute see infra text 
and notes 55-57. 


51. Pardee v. Grubiss, 
375, 34 Ohio App. 474 


52. In re Ziegner’s Estate, 264 P. 
12, 146 Wash. 537. 


[a] Reason for rule.—‘“We think 
the Legislature, if it had any such 
distinction [that is, that the will is 
not revoked as to the innocent party] 
in mind, would have made its mean- 
ing plain.” In re Ziegner’s Hstate, 
264 P. 12, 14, 146 Wash. 537. 


[b] Wime wills executed immateri- 
al_—‘“‘The statute has reference to 
all wills offered for probate after its 
enactment, without reference to when 
they may have been executed, and 
those executed prior to the enactment 
of the statute are in the same posi- 
tion as those executed afterward.”’ 
In re Ziegner’s Estate, 264 P. 12, 14, 
146 Wash. 537. 


[ce] Time of divorce.—‘‘Nor does 
the time of the divorce have any ma- 
terial bearing, save only that the 
divorce must be after the execution 
of the will and before the death of 
the testator.” In re Ziegner’s Es- 
tate, 264 P. 12, 14, 146 Wash. 537. 


53. Peiffer v. Old Nat. Bank & Un- 
ion Trust Co., 6 P.(2d) 386, 166 Wash. 
it 
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[a] Thus the divorce of a wife, al- 
though annulling provisions in her 
former husband’s will as to her tak- 
ing property thereunder, did not an- 
nul a bequest to son, nor is the dis- 
inheritance of the testator’s daugh- 
ter thereby prevented. Peiffer v. Old 
Nat. Bank & Union Trust Co., 6 P.(2d) 
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A statute providing that a divorcee subse- 
quent to the making of a will shall revoke the will as 
to the divorced spouse applies to the wills of both 
parties regardless of fault.°? 
however, operate to make the divorce work a revoca- 
tion of a will absolutely.53 
thority to the contrary,°* it is generally held that, 
where the divorce is coupled with a settlement of 
rights between the parties, it is held that 
the change of circumstances is such as impliedly to 
revoke the husband’s prior will.®® 


This statute may not, 


Although there is au- 


Even in the ab- 


386, 166 Wash. 1. 


[b] Application of statute con- 
fined to its terms.—A statute pro- 
viding that divorce should revoke a 
previously executed will as to the 
divorced spouse, being in derogation 
of the common law relating to im- 
plied revoeation, must be confined in 
application to its strict terms. Peif- 
fer v. Old Nat. Bank & Union Trust 
Co., 6 P.(2d) 386, 166 Wash. 1. 


54. See supra note 50 [b] (2). 


55. Mich.—Wirth v. Wirth, 113 N. 
W. 306, 149 Mich. 687; Lansing v. 
Haynes, ete N.W. 699, 95 Mich. 16, 35 
Am.S.R. 54 


cae re Hall’s Estate, 119 N. 
W. 219, 106 Minn. 502, 130 Am.S.R. 
621, 20 L.R.A.N.S. 1073 and note, 16 
Ann,.Cas. 541 and note. 


Neb.—In re Martin’s Hstate, 190 N. 
W. 872, 109 Neb. 289; In re Bartlett’s 
Estate, 190 N.W. 869, 189 N.W. 390, 
108 Neb. 681, 25 A.L.R. 39. 


N.Y.—In re Gilmour’s Estate, 260 
N.Y.S. 761, 146 Misc. 113. 


HO aes Bi bath Estate, 22 Pa.Dist. 


Wis.—In re Battis, 126 N.W. 9, 143 
Wis. 234, 139 Am.S.R. 1101. 


“We believe it to be a well-estab- 
lished rule, and one which is nearer 
in accord with reason and justice, 
that a divorce, coupled with a set- 
tlement of the property rights of the 
parties, is such a change of circum- 
stances as to work an implied revoca- 
tion.” In re Bartlett’s Estate, supra. 


[a] Reasons for rnule.—(1) By the 
decree of divorce coupled with a prop- 
erty settlement on the wife the par- 
ties become strangers to each other, 
neither thereafter owing to the other 
either legal or moral obligations or 
duties, all legal duties of the husband 
being discharged by the settlement. 
In re Hall’s Hstate, 119 N.W. 219, 106 
Md. 502, 20 L.R.A.N.S. 1078, 180 Am. 
S.R. 621, 16 Ann.Cas. 541; Lansing v. 
Haynes, 54 N.W. 699, 95 Mich. 16, 35 
Am.S.R. 545. To same effect In re 
Bartlett’s Estate, 190 N.W. 869, 870, 
189 N.W. 390, 108 Neb. 681, 25 A.L.R. 
39. (2) “A full property settlement 
between husband and wife, either ex- 
pressed in their agreement or embod- 
ied in the divorce decree, is usually 
arrived at after a consideration of the 
value and extent of the estate of the 
husband. The wife upon the _ sep- 
aration is given an award, its amount 
influenced to a large degree by the 
inchoate interest that she then has 
in her husband’s property. Such a 
settlement, so far as it affects the 
husband’s will, bears to some degree 
the characteristics of an ademption, 
and it is the underlying principle of 
justice which supports the rule as to 
ademption which no doubt’ gives 
strength and reason to the implied 
revocation in case of a divorce and 
property settlement between husband 
and wife.’ In re Bartlett’s Estate, 
supra. (3) “The changed condition 
and circumstances of a testator thus 
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sence of a property settlement it has been held that 
under particular circumstances divorce may operate 
Nevertheless a deeree of divorce 
with an award of alimony to the wife may not work 
an implied revocation of a testator’s will;°* nor was 
there an implied revocation by the divorcee of a wife, 
together with the death of a child for whom provi- 
sion had been made in the will and the birth of other 
children, where the wife was not a party to the suit, 


as a revocation.>® 


and made no claim to a revocation 
favor nor to a distributive share in 


brought about are of a nature, and, in 
effect, of such probative force, as to 
imply that the testator intended that 
the testamentary provisions thereto- 
fore made for the wife should become 
revoked thereby.’”? In re Battis, 126 N. 
W. 9, 148 Wis. 234, 189 Am.S.R. 1101. 
(4) “The two things which naturally 
prompt a man to make a will in fa- 
vor of his wife are his regard and af- 
fection for her, and the obligation he 
might feel to provide for her comfort 
and support after he has gone. 
Those two elements ceased to exist 
from the date of their separation.” 
In re Gilmour’s Estate, 260 N.Y.S. 761, 
762, 146 Misc. 113. 


{b] Distinction.—Cases in which 
alimony has been awarded on a decree 
of divorce have been distinguished on 
the ground that in those cases the 
property settlement is not the volun- 
tary act of the husband, and there- 
fore supply no legitimate basis for an 
inference of an intention on his part 
to revoke his former will. In re 
Hall’s Estate, 119 N.W. 219, 106 Md. 
502, 20 L.R.A.N.S. 1073, 130 Am.S.R. 
621, 16 Ann.Cas. 541. 


[ec] Ilustrations.—(1) Where at 
the time a divorce is granted the par- 
ties by mutual agreement settle and 
adjust their property rights without 
mentioning any wills theretofore made 
by them, the decree of divorce and 
settlement constituted an implied rev- 
ocation of the wills theretofore 
made. Lansing v. Haynes, 54 N.W. 
699, 95 Mich. 16, 35 Am.S.R. 545. (2) 
A settlement of property rights _be- 
tween husband and wife in anticipa- 
tion of divorce coupled with the fact 
of divorce, revoked by implication a 
will theretofore executed by the hus- 
band in which he devised to her the 
property she received on the settle- 
ment. In re Hall’s Estate, 119 N.W. 
219, 106 Minn. 502, 20 L.R.A.N.S. 10738, 
130 Am.S.R. 621, 16 Ann.Cas. 541. (3) 
A divorce between husband and wife, 
with a judgment for permanent ali- 
mony, followed by an agreement of 
settlement, which was sufficient to 
settle all the property rights of the 
parties, has been held to be such a 
change of circumstances affecting the 
husband as to work, by implication, a 
revocation of his previously executed 
will. In re Bartlett’s Estate, 190 N. 
W. 869, 189 N.W. 390, 108 Neb. 681, 25 
A.L.R. 39. (4) A divorce and settle- 
ment agreement between husband and 
wife, which agreement provided that 
the husband should pay to the wife a 
named sum as permanent alimony, 
has been held, in legal effect, to have 
foreclosed the claim of the wife to the 
property rights of the husband, and 
to have given rise to an implied revo- 
eation of his previously executed will. 
In re Martin’s Estate, 190 N.W. 872, 
109 Neb. 289. (5) A decree of di- 
vorce coupled with an adjudication of 
the property rights of the parties and 
a division and distribution of all a 
husband's property was held to be a 
sufficient change in his circumstances 
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pro tanto in her 
the testator’s es- 


to revoke a previously executed will. 
In re Battis, 126 N.W. 9, 143 Wis. 234, 
139 Am.S.R. 1101. 


[d] Evidence insufficient to rebut 
presumption of revocation.—When 
the circumstances are insufficient to 
show that an express reservation or 
understanding, preserving the will, 
entered into the agreement or settle- 
ment between the parties, a showing 
of an affectionate attitude on the part 
of the husband toward the wife at the 
time of the divorce and settlement, or 
that he then had an intention that the 
will should stand, is insufficient as 
tending to rebut the implication that 
his will had been revoked. In re 
Martin’s Estate, 190 N.W. 872, 109 
Neb. 289. 


56. In re McGraw’s Estate, 199 N. 
W. 686, 228 Mich. 1. 


[a] Where testator’s property had 
been acquired from his own family.— 
Procurement of divorce by wife, who 
made no request for dower or ali- 
mony, although unaccompanied by 
any property settlement, and the fact 
that the testator had near relatives 
living and had acquired his estate by 
inheritance from his father after the 
divorce, was held to raise a presump- 
tion of an intent to revoke and to con- 
stitute an implied revocation. In re 
McGraw’s Estate, 199 N.W. 686, 228 
Mich. 1. 


57. In re Brown’s Estate, 117 N.W. 
260, 189 Iowa 219. 


58. Baacke v. Baacke, 69 N.W. 308, 
50 Neb. 18. 


59. Sale or conveyance of property 
aid casey beatae see infra § XIII in 69 


Settlement of property on wife 
coupled with divorce as revocation 
see supra § 542. 


60. Ostrander v. Davis, 191 F. 156, 
111 C.C.A. 636; Ballard v. Carter, 5 
Pick. (Mass.) 112, 16 Am.D. 377; Mat- 
ter of Dowd, 58 How.Pr. (N.Y.) 107, 8 
Abb.N.Cas. 118; Herrington v. Budd, 5 
Den. (N.Y.) 321; Walton v. Walton, 
7 Johns.Ch. (N.Y.) 258, 11 Am.D. 456; 
Livingston vy. Livingston, 3 Johns.Ch. 
(N.Y.) 148; Swift v. Roberts, Ambl. 
617, 27 Reprint 400, 3 Burr. 1488, 97 
Reprint 941, W.Bl. 476, 96 Reprint 
275; Sparrow v. Hardcastle, 3 Atk. 
798, 26 Reprint 1256; Parsons y. Free- 
man, § Atk. 741, 26 Reprint 1225; 
Brudenell v. Boughton, 2 Atk. 268, 
26 Reprint 565; Goodtitle v. Otway, 
1 B.&P. 576, 101 Reprint 1041; Rawl- 
ins v. Burgis, 2 Ves.&B. 382, 35 Re- 
print 364. 


“The general rule in relation to a 
will is, that the estate disposed of 
must remain in the same condition 
till the death of the devisor; if the 
estate be afterwards altered by the 
testator so that it no longer exists 
as he devised it, the will is inopera- 
tive, and the act of alteration is con- 
strued a_ revocation.” Skerrett  v. 
Burd, 1 Whart. (Pa.) 246, 249. 


[§§ 542-543 


[§ 543] e. Disposition of Property or Other Alter- 
ation of Estate®°»—(1) In General. At common law 
any alteration of the estate by the testator, or of his 
interest therein, or any modification of it which con- 
verted it into a different estate from the one the tes- 
tator had at the time of the will, was held to oper- 
ate as a revocation thereof,®° and this whether such 
a result was intended or not.®1 
ever, either greatly modified or have entirely abro- 
gated the common-law rule in some jurisdictions.°®? 


Statutes have, how- 


[a] “It was said by Chancellor 
Kent (4 Kent 528, 529) that: ‘Any 
alteration of the estate or interest of 
the testator in lands devised by the 
act of the testator is held to be an im- 
plied revocation of the devise.’” 
Krieg v. McComas, 95 A. 68, 70, 126 
Md. 377. + 


{[b] Beason for rule.—‘‘It is a rule 
of law too firmly settled to be now 
shaken, that when an estate has been 
altered, or new modelled since the 
execution of the will, it is a revoca- 
tion, on the legal presumption that 
such was the intention.” McTaggart 
v. Thompson, 14 Pa. 149 [quot In re 
Gensimore’s BHstate, 92 A. 134, 246 
Pa. 216, 220]. 


[c] Rule criticized and historical 
note.—(1) ‘The strict rule that the 
least alteration in the estate of the 
testator revoked the will, founded in 
part on the common-law conception 
of seisin on which English real prop- 
erty was bottomed, and the necessity 
of livery to a conveyance, led to be- 
wildering refinements and confusing 
distinctions often bringing absurd 
and harsh results of which the Eng- 
lish judges complained; but the rule 
persisted.”” In re Evans’ Estate, 177 
N.W. 126, 127, 145 Minn. 252, 8 A.L.R. 
1634.,: (2).-“By statuteo1 Viet lex26 
(1887), the doctrine of implied revo- 
eation was abolished. Section 19 pro- 
vided ‘that no will shall be revoked 
by any presumption of intention on 
the ground of an alteration in cir- 
cumstances.’ Section 23 provided that 
no conveyance made after the execu- 
tion of a will should prevent its op- 
eration with respect of the estate or 
interest testator should have power to 
dispose of by will at the time of 


his death.” In re Evans’ Estate, 
supra. 
{d] Rule binding on courts of 


equity.— (1) With certain exceptions 
(see infra § 552), (2) the rule stat- 
ed in the text has been held to be 
binding on courts of equity as well 
as courts of law (Sparrow v. Hard- 
castle, 3 Atk. 798, 26 Reprint 1256; 
Brydges v. Chandos, 2 Ves.Jr. 417, 30 
Reprint 702; Parsons v. Freeman, 1 
Wils.C.P. 311, 95 Reprint 633; Loug- 
head v. Knott, 15 Grant Ch. (Ont.) 34). 


61. Lincoln v. Roll, Show.P.C. 154, 
1 Reprint 105; Cave v. Holford, 3 Ves. 
Jr. 650, 30 Reprint 1203; Brydges v. 


Chandos, 2 Ves.Jr. 417, 30 Reprint 
702. 
{a] Bule_ criticized.—‘‘Experience 


has shown that it is a harsh rule, 
that it frequently defeats the real 
intention of the testator and works 
an injustice to some of those entitled 
to his bounty.” Appeal of Hay, 208 
N.W. 38, 40, 233 Mich. 663. : 


62. See statutory provisions; case 
infra this note; and cases infra §§ 
544-552. 

[a] In Alabama, under appropriate 


statutory provisions, it has been held 
that an alteration of the estate de- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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In any event, a conveyance by the testator, subse- 


quent to the execution of the will, 
vised therein, may, in a proper case, 


vised or bequeathed does not, per Se, 
revoke the will. Powell v. Powell, 
30 Ala. 697. ; 


63. U.S.—Ostrander v. Davis, 191 
S156, 111°C CAN 636. 
Ala.—Moore v. Spier, 80 Ala. 129; 


Stubbs v. Houston, 33 Ala. 555. 


Cal.—In re Benner’s Estate, 99 P. 
iow oo Calem oo. 


Conn.—Connecticut Trust, etc., Co. 
v. Chase, 55 A. 171, 75 Conn. 688. 


Del.—Duffel’s Lessee v. Burton, 4 
Del. 290. 


D.C.—Howard v. Carusi, 11 App.D.C. 
260. [aff 5 S.Ct. 575, 109 U.S. 725, 27 
L.Ed. 1089). 


Ga.—Johnson vy. Hayes, 77 S.E. 73, 
1389 Ga. 218; Coffee v. Coffee, 46 S.E. 
620, 119 Ga. 5338; Epps v. Dean, 28 
Ga. 533. 


Ill—Meily v. Knox, 110 N.E. 56, 
269 Ill, 463 [aff 191 Ill.App. -126]; 
Phillippe v. Clevenger, 87 N.E. 858, 
239 Til 117, 16 Ann.Cas. 207, 14 Prob. 
Rep.Ann. 155; Sims v. Hays, 212 Ill. 
App. 23. = 


Ind.—Belshaw v. Chitwood, 40 N.E. 
908, 141 Ind. 377, 1 Prob.Rep.Ann. 
Woolery i, Woolery, 48 Ind. 
Bowen v. Johnson, 6 Ind. 110, 61 
D. 110; Raburn v. Shortridge, 2 Black®. 
480; Wolf. v. Wolf, 127 N.B. 152, 73 
Ind. App. 221. 


Iowa.—In re Hall’s Estate, 110 N.W. 
148, 132 Iowa 664, 12 Prob.Rep.Ann. 
430; In re Miller’s Will, 105 N.W. 
105, 128 Iowa 612; Warren v. Taylor, 
9 N.W. 128, 56 Iowa 182. 


Ky.—Reynolds’ Ex’r v. Reynolds, 
218 S.W. 1001, 1002, 187 Ky. 324 [quot 
Cyc]; Tanner v. Van Bibber, 2 Duv. 


550; Floyd v. Floyd, 7 B.Mon. 290. 


Me.—Emery v. Union Soc., 9 A. 891, 
79 Me. 334; Carter v. Thomas, 4 Me. 
341. 


Md.—Shilling v. Shilling, 6 Gill 171; 
Clagett v. Hall, 9 Gill & J. 80; Dugan 
v. Hollins, 4 Md.Ch. 139. 


Mass.—Webster v. Webster, 105 
Mass. 538; Warner v. Beach, 4 Gray 
162; Brown vy. Thorndike, 15 Pick. 
388; Hawes v. Humphrey, 9 Pick. 350, 
20 Am.D. 481. 


Mich.—In re Smith, 158 N.W. 148, 
191 Mich. 694; Stender v. Stender, 148 


NEW. 255, 181i. Mich: 648: —In re 
Sprague’s Estate, 84 N.W. 298, 125 
Mich. 357. 


Minn.—Graham y. Birch, 49 N.W. 
697, 47 Minn. 171, 28 Am.S.R. 339. 


Miss.—Wells v. Wells, 35 Miss. 638. 


Mo.—Cozzens v. Jamison, 12 Mo. 
App. 452 


Neb.—Eaacke v. Baacke, 
303, 50 Neb. 18. 


N.H.—Morey v. Sohier, 3 A. 636, 63 
N.H. 507, 56 Am.R. 538. 


N.J.—Heinen v. Stubenrauch, 150 A. 
687, 688, 106 N.J.Eq. 300 [cit at 
Hattersley v. Bissett, 29 A. 187, 51 
N.J.Eq. 597, 40 Am. S.R. 532; Horner 
v. Clements, 1t-A. 465, 18 ‘A. 71, 44 
N.J.Eq. 595. But see In re Doughty’s 
Will, 154 A. 871, 875, 9 N.J.Misc. 149 
faff 164 A.) 279, 122 N.J.Eq. 320] 
(where it was said: “It cannot for an 
instant be considered that the sale of 
the testator in his lifetime of prop- 
erty or personalty devised or be- 
queathed would result in the cancella- 
tion of a will’). 
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of property de- 
operate in effect 


N.Y.—Ametrano v. Downs, 63 N.E. 
340, 170 N.Y. 388, 88 Am.S.R. 671, 58 
L. REA. 719 and note, 7 Prob.Rep. Ann. 
664; McNaughton v. McNaughton, 34 
N.Y. 201 [aff 41 Barb. 50]; Vandemark 
v. Vandemark, 26 Barb. 416; Brown 
v. Brown, 16 Barb. 569; Beck v. Mc- 
Gillis, 9 Barb. 35; Hoffmann v. Steub- 
ing, 98 N.Y.S. 706, 49 Mise. 157; Nutz- 
horn v. Sittig, 70 N.Y.S. 287, 34 Misc. 
486; Matter of Backus, 63 N.Y.S. 544, 
49% App.Div. 410 [rev 61 N.Y.S. 1070, 
29 Misc. 448]. 


N.C.—McRainy’s Ex’rs v. Clark, 4 
N.C. 698. 
Ohio.—Kunkle v. Fisher, 15 Ohio 


N.P.N.S. 351, 352 [cit Cyc]. 


Or.—Watson v. McLench, 110 P. 
482, 112 P. 416, 57 Or. 446. 


Pa.—Schwem v. Calloway, 75 A. 22, 
226 Pa. 51; Forney’s Estate, 28 A. 
1086, 161 Pa. 209; Clingan v. Mitchel- 
tree, 81 Pa. 25; Balliet’s Appeal, 14 
Pa. 451; McTaggart v. Thompson, 14 
Pa. 149; In re Cooper, 4 Pa. 88, 45 
etme 673; Skerrett v. Burd, 1 Whart. 


R.I.—Borden y. Borden, 2 R.I. 94. 


S.C.—McFaddin v. Lumpkin, 100 S. 
BH. 168, 112 S.C. 431; Gregg v. McMil- 
lan, 32 S:E. 447, 54 S.C. 378; Prater v. 
Whittle, 16 S.C. 40. 


S.D.—Ansted v. Grieve, 
Utes daprl SSh AD ura bia, 


Tex.—Williams v. a biter 97 S.W. 
111, 44 Tex.Civ.App. 25 


Vt.—In re Fuller’s Hasire 42 A, 981, 
Fyn 78; Blandin y. Biandin, 9 Vt. 
210. 


Va.—King’s . Ex’rs v. Sheffey’s 
Adm’r, 8 Leigh (35 Va.) 614; Hughes 
v. Hughes’ Ex’r, 2 Munf. (16 Va.) 209. 


Eng.—Jackson v. Parker, Ambl. 687, 
27 Reprint 447; Walker v. Armstrong, 
21 Beav. 284, 52 Reprint 868; Hodgkin- 
son v. Wood, Cro.Car. 23, 79 Reprint 
625; Peach v. Phillips, Dick. 538, 21 
Reprint 379. 


[a] “Chancellor Kent thus states 
the law upon the subject: ‘The doc- 
trine, hard and unreasonable as it may 
appear in some of its excrescences on 
this subject, and notwithstanding it 
has been repeatedly assailed by great 
weight of argument, has nevertheless 
stood its ground immovably, on the 
strength of authority, as if it had 
been one of the essential landmarks 
of property. The cases have been in- 
vestigated and discussed with the ut- 
most research and ability by the 
courts of, law and equity, and the 
principle again and again recognized 
and confirmed that, by a conveyance 
of the estate devised, the will was re- 
voked, because the estate was altered, 
though the testator took it back by 
the same instrument, or by a declara- 
tion of uses. The revocation is upon 
the technical ground that the estate 
has been altered or newly modeled 
since the execution of the will. The 
rule has been carried so far that, if 
the testator suffered a recovery for 
the purpose of confirming the will, it 
was still a revocation, for there was 
not a eontinuance of the same un- 
altered interest. There is an excep- 
tion to the rule in the case of mort- 
gages and charges on the estate, 
which are only a revocation in equity 
pro tanto, or quoad the special pur- 
pose, and they are taken out of the 
general rule on the fact of being se- 
curities only. These doctrines of the 
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as a revocation of the will to the extent of the prop- 
erty conveyed.®? 


This revocation is in the nature 


English cases have been reviewed in 
this country, and assumed to be bind- 
ing, as part of the settled Phebe 
prudence of the _ land.’”’ 
Sprague’s Hstate, 84 N.W. 293, 295, 125 
Mich. 357. 


[b] “Xt is the rule laid down in 
the elementary works on wills and 
devises as well as in the multitude of 
adjudicated cases.” Emery v. Union 
Society, 9 A. 891,.892, 79 Me. 334 fquot 
In re Sprague’s Hstate, 84 N.W. 293, 
295, 125 Mich. 357]. 


[c] Other statements of rnle.—(1) 
“The rule is general that a convey- 
ance of property devised revokes the 
will wholly or pro tanto in the sense 
that the will cannot operate upon 
property conveyed after its execution. 
‘This is but ithe statement of a 
truism.” In re Evans’ Estate, 177 N. 
W. 126, 128, 145 Minn. 252 (dictum). 
(2) “A conveyance by a testator of 
all his property after making his will 
revokes the will.” In re Smith, 158 
N.W. 148, 191 Mich. 694. (3) “When 
a will directs the sale of land and the 
distribution of the moneys realized 
from such sale, and the testator sub- 
sequently conveys the land, such cen- 
veyance is a revocation of the will as 
to such land.’’ Sims v. Hays, 212 Ill. 
App. 23, 25. (4) “The conveyance of 
all the property devised revokes the 
will in toto, and conveyance of part 
of the property revokes the will pro 
tanto.” In re Sprague’s Estate, 84 
WW) 293572915," 25) VIVGhs eS aco). 


| “The conveyance of real estate and 


the transfer by sale or gift of per- 
sonal property revoke wills devising 
the same property.” In re Sprague’s 
Estate, supra. (6) “By the common 
law an absolute conveyance of all of 
a testator’s property after making his 
will operated as a revocation of the 
will. But an absolute conveyance of 
lands which were specifically de- 
vised, made after the execution of the 
will, operated only as a revocation of 
the ‘devise; for im such case the tes- 
tator does not die seised and his 
alienation after making the devise 
is conclusive evidence of a change of 
intention with regard to such testa- 
mentary disposition.” Johnson vy. 
Hayes, 77 S:.H.'73, 75,139) Ga. 21st 


[d] Reasons for rule.—(1) ‘““When 
a testator conveys away absolutely 
land that he had previously devised, 
the devise is thereby revoked on the 
presumption of law that the testator 
had changed his intention.” Marshall 
v. Marshall, 11 Pa. 430 [quot In re 
Gensimore’s Estate, 92 A. 134, 246 Pa. 
216, 219, 220). (2) “Revocation is 
entirely a matter of intention, and 
such intention can be indicated in no 
more certain way than by a testator 
alienating the property he had previ- 
ously made the subject of testa- 
mentary disposition.” In re Gensi- 
more’s Estate, supra. (3) Where the 
testator owns no real estate at the 
time of his death, it follows of neces- 
sity that any devise made by his will 
fails. In re Miller’s Will, 105 N.Ww. 
105, 128 Iowa 612. 


[e] On theory that as to devises 
will speaks as of time of testator’s 
Rectho= ‘On the theory that .., 
the will speaks from the death of 
the testator and with reference to his 
estate as it may then exist, it is per- 
haps not strictly accurate to speak 
of the result as a ‘revocation’ but the 
devise fails because, when the will 
becomes effective, the testator has no 
property within the terms of the gift.” 
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of an ademption.** Thus, where the conveyance is of 
a part only of the land devised by the will, it is not 
strictly accurate to speak of the result as a “revo- 
cation” of the devise which actually fails for the rea- 
_ son that, when the will becomes effective, the testa- 
tor has no property within the terms of the gift.°® 
To the extent, however, that a subsequent convey- 
ance of property renders the will of a testator in- 
operative at his death, such conveyance may be spo- 
ken of as a revocation pro tanto.°® 


Probate. A will which, by reason of the subse- 
quent conveyances, has been rendered inoperative as 
to some of the property which by its terms it pur- 
ports to dispose of should nevertheless be admitted 
to probate, leaving its effect to be determined when 
the legatee or devisee prefers his claim.®* 


Proceeds of property. On the sale of devised real 
property by the testator, the proceeds of such sale 
of which he may die possessed will not ordinarily be 
substituted for the property itself, unless a direction 
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so to do is found in the will.*® Where, however, 
lands are devised under a general disposition of all 
the testator’s property to a named person, the pro- 
ceeds of such lands as are sold subsequent to the ex- 
ecution of the will pass to such person.®® Under a 
statute providing that an agreement made by a tes- 
tator to convey any property devised or bequeath- 
ed in a will previously made shall not be deemed a 
revocation of such previous devise or bequest either 
in law or in equity, but shall pass by the devise or be- 
quest, where the purchase price for land under such 
an agreement remains unpaid either in whole or in 
part at the time of the testator’s death, such pur- 
chase money goes to the devisee.7° 


[§ 544] (2) Involuntary Conveyances. An invol- 
untary conveyance of property previously devis- 
ed may remove it from the operation of the will and 
accordingly have the effect of revoking the will to 
the extent of the property conveyed. 


[§ 545] (8) Conveyance, Gift, or Other Act with 


In re Miller’s Will, 105 N.W. 105, 128 
Iowa 617 [quot Dunlap v. Hart, 204 S. 
W. 525, 527, 274 Mo. 600, 3 A.L.R. 
1493]. 


{f] Revocation implied from act 
of sale.—‘‘The doctrine that a sale 
cancels a specific devise rests upon 
the implication to be drawn from the 
act.” Nutzhorn v. Sittig, 70 N.Y.S. 
287, 289, 84 Misc. 486. 


[gl] Statute specifying acts of tes- 
tator required to revoke inapplicable. 
—3 Starr & C. Annot. (1896) c 148 par 
17, declaring that no will shall be re- 
voked, otherwise than by burning, 
canceling, tearing, or obliterating the 
same, by the testator himself, or in 
his presence, by his direction, or by 


some other will, and no words spoken. 


shall revoke any will, did not abrogate 
the common law as to implied revoca- 
tion of a part of a will by_a convey- 
ance by the testator in his lifetime of 
the property devised. Phillippe v. 
Clevenger, 87 N,E. 858, 239 Ill. 117, 16 
Ann.Cas,. 207. 


64 Dunlap v. Hart, 204 S.W. 525, 
527, 274 Mo. 600, 3 A.U.R. 1493; Kun- 
kle vy. Fisher, 15 Ohio N.P.N.S. 351, 
352. See also cases infra notes 65, 66. 


“Strictly speaking, and on the 
theory that the will perforce the stat- 
ute speaks from the death of the tes- 
tator, it is obviously not entirely ac- 
curate to speak of a failure of the 
will to pass specifically devised prop- 
erty, because such property has been 
theretofore disposed of, aS a revo- 
eation of the will. But since such 
devise fails because of the fact that 
when the will becomes effective the 
testator had no property within the 
terms of the gift, the disposal of the 
property prior to death operated as a 
revocation in toto, or pro tanto, ac- 
cording as the whole or only a part of 
the property was disposed of by the 
testator before his death. The failure 
of the dévise by a sale is in the na- 
ture of an ademption of the devise, 
which ademption, if it shall by a sale 
or disposal extend to all the property 
of the testator, obviously operates as 
a revocation.” Dunlap v. Hart, supra. 


“A conveyance of devised property 
operates as an ademption of the prop- 
erty and, to that_extent, is, in effect, 


a revocation of the will.’’ Kunkle v. 
Fisher, supra. 
[al Not strictly ademption.— 


Where the testator owns no real es- 


tate at the time of his death, his will 
fails not necessarily by ademption, 
since, technically speaking, the doc- 
trine of ademption applies solely to 
bequests of personalty, but because 
there is no real eState to satisfy the 
devise. In re Miller’s Will, 105 N.W. 
105, 128 Iowa 612. 


Ademption: f 
Generally see infra §§ XIII in 69 C.J. 


By sale or conveyance of property see 
infra § XIII in 69 C.J. 


65. Ala.—Moore v. Spier, 80 Ala. 
129; Taylor v. Kelly, 31 Ala. 59, 68 
Am.D. 150; Powell’s Distributees v. 
Powell’s Legatees, 30 Ala. 697. 


Cal.—In re Tillman’s Estate, 31 P. 
563, 96 Cal. xvii. 


Iowa.—In re Miller’s Will, 105 N.W. 
105, 128 Iowa 612, 11 Prob.Rep.Ann. 
300; Warren v. Taylor, 9 N.W. 128, 
56 Iowa 182. 


Me.—Carter v. Thomas, 4 Me. 341. 


Mass.—Wiggin v. Swett, 6 Mete. 
194, 89 Am.D. 716; Hawes v. Humph- 
rey, 9 Pick. 350, 20 Am.D. 481. 


N.J.—Gray v. Hattersley, 24 A. 721, 
50 N.J.Eq. 206. 


N.Y.—McNaughton v. McNaughton, 
84 N.Y. 201; Vandemark v. Vande- 
mark, 26 Barb. 416; Matter of Ackels’ 
Hstate, 52 N.Y.S. 246, 23 Misc. 321; 
Negra ¥ vy. McClelland, 1 Bradf.Surr. 


Ohio.—Brush v. Brush, 11 Ohio 287. 


Pa.—Forney’s Hstate, 28 A. 1086, 
161 Pa. 209; Balliet’s Appéal, 14 Pa. 
ae Marshall v. Marshall, 11 Pa. 


S.C.—Prater v. Whittle, 16 S.C. 40; 
Dawson v. Dawson, 21 S.C.Eq. 34. 


Roni op v. Parkhill, Brayt. 


Eng.—Clarke v. Berkeley, 2 Vern. 
Ch. 720, 23 Reprint 1073; Tucker v. 
Thurstan, 17 Ves.Jr. 131, 84 Reprint 
61. 


66. Langdon v. Astor, 16 N.Y. 9, 40 
[rev 10 N.Y.Super. 477]. 


[a] “By a very loose and inde- 
terminate use of language, anything 
which renders a bequest inoperative 
at the testator’s death may possibly 
be called a revocation and... . 
there are instances where it has been 
so used.” Langdon v. Astor, 16 N.Y. 


le 


9, 40 [rev 10 N.Y.Super. 477]. 


67. Matter of Ackels’ Estate, 52 N. 
Y.S...246, 23 Mise. 321; McCraine’s 
Ex’rs v. Clarke, 6 N.C. 317; McRainy’s 
Ex’rs v. Clark, 4 N.C. 698. 


What papers may or must be ad- 
mitted to probate generally see infra 
§§ 608-617. 


68. Iowa.—In re Miller’s Will, 105 
N.W. 105, 128 Iowa 612, 11 Prob.Rep. 
Ann. 300. 


Me.—HEmery v. Savannah Union 
Soc., 9 A. 891, 79 Me. 334. 


N.Y.—Ametrano v. Downs, 63 N.E. 
340, 170 N.Y. 388, 88 Am.S.R. 671, 58 
L.R.A. 719, 7 Prob.Rep.Ann. 664; Mc- 
Naughton v. McNaughton, 34 N.Y, 
201 [aff 41 Barb. 50]; Philson v. 
Moore, 23 Hun 152; Vanaemark v. 
Vandemark, 26 Barb. 416; Gilbert v. 
Gilbert, 9 Barb. 582; Beck v. McGil- 
lis, 9 Barb. 385; Matter of Dowd’s 
Will, 58 How.Pr. 107, 8 Abb.N.Cas. 
118; Adams v. Winne, 7 Paige 97. 


ei eh ee v. Kerns, 59 N.C. 


Ohio.—Kunkle y. Fisher, 15 Ohio N. 
P.N.S. 351, 352 [cit Cyc]. 


eae Kent v. Mahaffey, 10 Ohio St. 
{a] When devise is of all real and 


personal estate, and the testator sells 
the real estate after the making of 
the will, the proceeds of such sale re- 
maining on hand, and not otherwise 
disposed of, at the testator’s death, 
will pass to the devisee as personalty. 
Kent vy. Mahaffey, 10 Ohio St. 204. 


70. National Board of Christian 
ore sete ee Missions of Chris- 
jan urch of the U. S. v. F 3 
S.W. 519, 293 Mo. 399. ae 


71. Ametrano v. Downs, 63 N.E. 
340, 170 N.Y. 388, 88 Am.S.R. 671, 58 
L.R.A. 719 and note, 7 Prob.Rep. Ann. 
664; Borden v. Borden, 2 RI. 94; 
Steed v. Preece, L.R. 18 Eq. 192; Cad- 
man v. Cadman, L.R. 13 Eq. 470. 


[a] Property devised sold for non- 
yorment of taxes.—Borden vy. Borden, 


[b] Property devised sold under 
condemnation proceeding’s.—Ametra- 
no v. Downs, 63 N.E. 340, 170 N.Y. 
388, 88 Am.S.R. 671, 58 L.R.A. 719 
and note, 7 Prob.Rep.Ann. 664, 


[ec] No basis for distinction.—“We 
‘see no such difference between a yol- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Reference to Beneficiary under Will.72 Although it 
has been held that a conveyance to a beneficiary un- 
der the will is a revocation of it pro tanto, and that 
the grantee takes under the conveyance and not un- 
der the will,** it has also been held that a convey- 
ance of specific property to the devisee of such prop- 
erty under the terms of a previously executed will 
does not work a revocation of the devise.7* In any 
event, such a conveyance is not a revocation of a 
devise of other lands to the grantee.75 Where a tes- 
tator’s will makes provision for a person out of the 
proceeds of life insurance which is payable to the 
testator’s estate, the fact that the testator, subse- 
quent to the execution of the will, arranges to have 
the proceeds of the policy paid directly to the bene- 
ficiary under the will may not revoke other provi- 
sions relating to the gift in the will.7® 
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erative alienation which had failed for want of com- 
pletion or from incapacity in the grantee to take was, 
at common law, held to amount to an implied revo- 
cation of the will if it showed an intention on the 
part of the testator to revoke his will.77 There is, 
however, authority to the effect that an incomplete 
conveyance of property previously disposed of by 
the terms of a will does not revoke the gift under the 
wil.*8 And since the adoption of statutes prohibit- 
ing parol revocations and allowing only written rev- 
ocations executed with certain formalities, such a 
conveyance may not revoke a will, either in whole 
or in part.7® Both at common law and under mod- 
ern statutes a contract or conveyance, executed by 
one who is mentally incapacitated,®® or under disa- 
bility,® or which is founded on an illegal consider- 
ation,®? or adjudged void for fraud or undue influ- 


[§ 546] (4) Validity of Conveyance. An inop- 


untary and an involuntary sale of 
the devised land as justifies a de- 
struction in principle in the applica- 
tion of the rule.” *Ametrano. v. 
Downs, 63 N.E. 340, 170 N.Y. 388, 
302, 80) Am:SiR. 671, 58 ALVR.A. 719 
and note, 7 Prob.Rep.Ann. 664. 


gene Ihease to beneficiary see infra & 


oT eaee to beneficiary see infra § 


Void conveyance to beneficiary see 
infra § 546. 


73 U.S.—Coulson  v. 
F.Cas.No. 3,274, 6 Reporter 
Sawy. 279. 


mee. oelery v. Woolery, 48 Ind. 


Ky.—In re Kean’s Will, 9 Dana 25. 
N.H.—Gage v. Gage, 12 N.H. 371. 


N.Y.—Arthur v. Arthur, 10 Barb. 
9; Rose v. Rose, 7 Barb. 174. 


Pa.—Clingan v. Mitcheltree, 31 Pa. 
25; In re Horning’s Hstate, 26 Pittsb. 
Leg.J.N.S. 327, 43 Pittsb.Leg.J. 327. 


Ont.—Doe v. Scarborough, 5 U.C. 
Q.B. 499. 


74, Colo.—Woodward v. Woodward, 
81 P. 322, 33 Colo. 457. 


D.C.—Leach v. Burr, 17 App.D.C. 
128 [aff 23 S.Ct. 393, 188 U.S. 510, 47 
L.Ed. 567]. 


_ Minn.—Gregory v. Lansing, 131 N. 
Ww. 1010, 115 Minn. 73. 


Miss.—Caine v. Barnwell, 82 So. 65, 
120 Miss. 209. 


N.C.—Pickett v. Leonard, 10 S.E. 
466, 104 N.C. 326. 


Pa.—Aubert’s Appeal, 1 A. 336, 109 
Pa. 447. 


Wis.—In re Meyer’s Will, 182 N.W. 
727, 174 Wis. 178. 


[a] Reasons for rule.—(1) “If the 
parties are the same in both instru- 
ments there is no real inconsistency.” 
Caine v. Barnwell, 82 So. 65, 67, 120 
Miss. 209. (2) Where, subsequent to 
the execution of a will, a testator con- 
veys to the beneficiary under the will 
the specific property devised to him, 
since the conveyance is intended to 
confirm the will, to say that the con- 
veyance revokes what it was intended 
to make sure is a contradiction in 
terms. Caine v. Barnwell, supra; Au- 
bert’s Appeal, 1 A. 336, 109 Pa. 447. 
(3) Where the grantee in a deed and 
the donee under the will are one and 
the same person, no one can be in- 
jured by the fact that the will op- 
erates to confirm the grant. Leach v. 
Burr, 17 App.D:C. 128 [aff 23 S.Ct. 393, 
188 U.S.'510, 47 L.Ed. 567]. 


Holmes, 6 
674, 5 


{b] Ademption rather than revoca- 
tion.—(1) “The conveyance of the 
property constituted what the 
books term an ademption or satisfac- 
tion of the particular devise and was 
not in contemplation of law a revo- 
cation of the will.” Gregory v. Lan- 
Sing, 13° New, 1010,--415- Minn. “73 
[quot Caine y. Barnwell, 82 So. 65, 67, 
120 Miss. 209]. (2) Ademption gen- 
erally see infra XIII in 69 C.J. 


[c] Exception to general rule.— 
“We regard the . »- case as an 
exception to the general rule [that a 
conveyance subsequent to the execu- 
tion of a will devising the same prop- 
erty revokes the devise], an instance 
where there is no change either in 
the object of the testator’s bounty 
or the object of the gift.”’ Caine v. 
Barnwell, 82 So. 65, 67, 120 Miss. 209. 


{d] Mlustrations.—(1) The coen- 
veyance by a testator, after the exe- 
cution of his will and before his 
death, of specific property which had 
previously been devised by the will 
to the same person who actually re- 
ceived the conveyance does not con- 
stitute a revocation of the will as to 
such property. Gregory v. Lansing, 
131 N.W. 1010, 115 Minn. 73. (2) 
Where the testatrix entered into a 
contract with her daughter and son- 
in-law to sell a lot on monthly in- 
stallments, and later executed her 
will, bequeathing such lot to them ab- 
solutely on her death, and directing 
that no further payment*be required 
from them on such contract, and 
thereafter she deeded the lot to them 
and took a mortgage to secure the un- 
paid balance, the deed and mortgage 
did not operate as a revocation of the 
will, but operated on the mortgage 
indebtedness, made a bequest of it, 
and vested title to the lot in respond- 
ents absolutely on the_ testatrix’s 
death. In re Meyer’s Will, 182 N.W. 
727, 174 Wis. 178. (3) Where a will 
devised rea] estate in fee, a subse- 
quent conveyance of the real estate to 
the devisee in trust for the benefit of 
the devisor did not revoke the will, 
and, at the death of the devisor, all 
the title which he had to the land de- 
vised, both legal and equitable, pass- 
ed to the devisee. Woodward v. 
Woodward, 81 P. 322, 33 Colo. 457. 


ies Arthur v. Arthur, 10 Barb. (N. 
aide 


[a] Where land is devised to sev- 
eral persons in fee, in undivided 
shares, a subsequent conveyance by 
the devisor to one of the devisees, of 
a part of the same land, will not re- 
voke or be deemed a Satisfaction of 
the devise to the grantee who is en- 
titled to the land conveyed by deed, 
and to a share in the land remaining, 
under the will. Arthur v. Arthur, 10 


Barb. (N.Y.) 9; Clarke v. Berkeley, 
2 Vern.Ch. 720, 23 Reprint 1073. 


76 Watson v. Watson, 209 S.W. 
524, 183 Ky. 516, 3 A.L.R. 1575. 


[a] Where testator stated in will 
intention to assign the policy to his 
son, provisions of the will directing 
payment of certain notes out of 
the proceeds of the insurance policy 
payable to the testator’s estate were 
not revoked by a subsequent change 
of beneficiary, so as to make the 
policy payable directly to the so 
Since the son takes the proceeds o 
the policy burdened with the trust 
imposed by the will. Watson v. Wat- 
son, 209 S.W. 524, 183 Ky. 516, 3 A.L. 
CDs 


77. Minn.—Graham v. Birch, 49 N. 
W. 697, 47 Minn. 171, 28 Am.S.R. 339. 


N.Y.—Walton v. Walton, 7 Johns. 
Ch, 258, 11 Am.D. 456. 


Pa.—SkKerrett v. Burd, 1 Whart. 246. 


Va.—Collup v. Smith, 15 S.E. 584, 
89 Va. 258. 


Eng.—Beard v. Beard, 3 Atk. 72, 26 
Reprint 844; Shove v. Pincke, 5 T.R. 
124, 101 Reprint 72; Vawser v. Jef- 
frey, 16 Ves.Jr. 519, 33 Reprint 1081. 


[a] Notwithstanding failure to re- 
cord a deed of trust conveying prop- 
erty disposed of by a previously exe- 
cuted will, the gift under the will was 
held to be revoked by the deed. Col- 
lup v. Smith, 15 S.H. 584, 89 Va. 258. 


78 Leach v. Burr, 17 App.D.C. 128 
[aff 23 S.Ct. 393, 188 U.S. 510, 47 L. 
Ed. 567]. 


[a] Tlustration.—A devise of real 
estate has been held not to be re- 
voked by an incomplete deed of con- 
veyance, particularly where the deed 
lacked the essential element of de- 
livery. Leach v. Burr, 17 App.D.C. 
128 [aff 23 S.Ct. 398, 188 U.S. 510, 47 
L.Ed. 567]. 


79. Bennett v. Gaddis, 79 Ind. 347; 
Wood v. Cherry, 73 N.C. 110. . 


80. Yott v. Yott, 106 N.E. 959, 265 
Till. 364; Bethany Hospital Co. v. 
Philippi, 107 P. 530, 82 Kan. 64, 30 L, 
R.A.N.S. 194; Graham vy. Birch, 49 N. 
W. 697, 47 Minn. 171, 28 Am.S.R. 339. 


[a] Tilustration.—A deed by an in- 
sane person to another who knows of 
the grantor’s incapacity, and gives no 
substantial consideration for the 
property, does not revoke a valid will 
previously made by the grantor. 
Bethany Hospital Co. v. Philippi, 107 
P. 530, 82 Kan. 64, 30 L.R.A.N.S. 194. 


81. Hilbeck v. Wood, 1 Russ. 564, 
46 Eng.Ch. 502, 38 Reprint 217. 


g2. Ford yv. De Pontes, 30 Beav. 
572, 54 Reprint 1012. 
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ence,®* is ineffectual as a revocation. A will devis- 
ing land is not revoked by a subsequent void convey- 
ance of the same property to the devisees.°# 


[§ 547] (5) Executory Contracts of Sale.8> In 
the absence of statutes which modify or abrogate the 
rule,** it is ordinarily held that an executory con- 
tract for the sale of land previously devised may, in 
equity, operate as a revocation of the devise,®* pro- 
vided the contract of sale be such as the court can 
specifically execute.®& The effect of particular stat- 
utes, varying in their wording, has been to prevent 
executory contracts for the sale of property pre- 
viously disposed of by will from operating as a rev- 
ocation thereof.8® Under a statute providing that no 
will shall be revoked by any presumption of an in- 
tention on the ground of an, alteration of circum- 
stances, it has been held that a devise of real prop- 
erty is not revoked by the testator’s entering into an 
executory contract for the sale of such property 
subsequent to the execution of his will.°° Under a 
statute providing that, when, after making his will, 
a testator makes a contract for the conveyance of 
any property devised in the will and the whole or 
part of the purchase price remains unpaid at the time 
of the testator’s death, the contract does not effect 
a revocation of the devise unless it appears by some 


83. D.C.—Attwell v. Ricketts, 59,71 Vt. 73. 


App.D.C. 199, 37 F.(2d) 995. 


Ill.— Yott v. Yott, 106 N.E. 959, 265| Reprint 894; 


Ill. 364. R. Co., A 
Mass.—Smithwick v. Jordan, 15 ee SH EAA 
Mass. 113. 328, 24 "Reprint 


Minn.—Graham v. Birch, 49 N.W. 
697, 47 Minn. 171, 28 Am.S.R. 339. 


N.M.—Brown v. Heller, 227 P. 594, 
597, 30 N.M. 1 [quot Cyc]. 


Eng.—Hawes v. Wyatt, 3 Bro.Ch. | 993 
156, 29 Reprint 463 [rev 2 Cox Ch. 268, ; 
30 Reprint 122]. [a] 


print 510. 
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Eng.—Gale v. Gale, 21 Beav. 349, 52 
In re Manchester, 
19 Beav. 365, 52 Reprint 391; 


Rider v. Wager, 2 P.Wms. 92. 
mciomis 
Voules, 6 Sim. 40, 9 Eng.Ch. 40, 58 Re- 


Man.—Re Ferguson, 
Ont.—Ross v. Ross, 20 Grant Ch. 


Notwithstanding rescission of 
a contract for the sale of land pre- 


Md “a 
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written instrument that a revocation was intended, 
in the absence of such intention, there is no revoca- 
tion of a devise of real estate simply because a con- 
tract to sell the property is entered into subsequent 
to the execution of the will.®9t Under statutes pro- 
viding that an agreement to convey property dis- 
posed of by the terms of a previously executed will 
shall not be deemed a revocation of the gift in the 
will, and under other statutes similar in wording, 
an executory contract to sell land does not, of course, 
without more, operate to revoke a devise of the same 
land under the terms of a previously executed will.®? 
A statute providing that an agreement made by a 
testator for the sale or transfer of property previ- 
ously disposed of by will does not revoke such dis- 
posal, and providing that a conveyance, settlement, 
or other act of a testator, by which his interest in a 
thing previously disposed of by will is altered, but 
not wholly divested, is not a revocation, is only ap- 
pleable to wills which by their terms make a bene- 
ficial disposition of the property to the persons nam- 
ed therein.®? Notwithstanding the existence of a 
statute providing that an agreement made by a testa- 
tor for the sale or transfer of property disposed of 
by a will previously made does not revoke such dis- 
posal, in view of other provisions in the same stat- 


anything appearing by written in- 
strument indicating his purpose to re- 
ene voke the devise, it remained unrevok- 

’1ed. Scarbrough v. Scarbrough, 57 So. 
820, 176 Ala. 141. 


Chadwick v. Tatem, 23 P. 729, 
9 Mont. 354 [aff 12 S.Ct. 988, 145 U.S. 
655, 36 L.Ed. 852]; Nutzhorn y. Sit- 
tig; 0) NAYS. 287, oa) Se NNISC ma Sar 
Knight v. Weatherwax, 7 Paige (N. 
Y.) 182; 2 Rev. St. p 64 § 45. 


[a] Historical note.—“‘The courts 
held, prior to the Revised Statutes, 
that an utter passing away of the title 

. revoked othe /devise. .).g. ihe 


5 Beav. 1, 49 Re- 
Tebbott v. 


18 Man. 532. 


[a] Reason for rule.—A convey- 
ance procured by fraud or undue in- 
fluence does not show an intention to 
revoke a previously executed will. 
Yott v. Yott, 106 N.E. 959, 265 Ill. 364; 
Brown v. Heller, 227 P. 594, 30 N.M. 1. 


84 Caine v. Barnwell, 82 So. 65, 
120 Miss. 209. 


[a] Reason for rule.—‘‘When the 
donee in the deed and the devisee are 
the same, there is in such case no real 
inconsistency and therefore no im- 

plied revocation.” Caine v. Barnwell, 
Bo So. 65, 67, 120 Miss. 209. 

Conveyance or gift to beneficiary 
under will as revocation generally see 
supra § 545. 

85. Disposition of purchase money 
under executory contract for sale of 
land generally see supra § 543. 


86. See statutory provisions; and 
cases infra notes 89-94. 
Wyatt, 14 


87. U.S.—Bosley  v. 
How. 390, 14 L.Ed. 468. 

N.J.—Hall v. Bray, 1 N.J.Law 212. 

N.Y.—Herrington v. Budd, 5 Den. 
$21; Walton v. Walton, 7 Johns.Ch. 
258, 11 Am.D. 456; Gaines v. Win- 
throp, 2 Edw. 571. 

N.C.—McCraine’s Ex’rs v. Clarke, 6 
N.C. 317. 


Tenn.—Blair v. Snodgrass, 1 Sneed 
1; Donohoo y. Lea, 1 Swan 119, 55 Am, 
D. 725. 


Vt.—In re Fuller’s Estate, 42 A. 981, 


viously devised, the devise may never- 
theless be revoked. Walton v. Wal- 
ares Johns.Ch. (N.Y.) 258, 11 Am. 


88. Blair vy. 
(Tenn.) 1. 


89. See cases infra notes 90-94. 


90. Re cpurcl, (Alta.) [1923] 1 
Dom.L.R. 20 


91. Scarbrough v. Scarbrough, 57 
So. 820, 176 Ala. 141; Welsh v. Pound- 
ers, 36 Ala. 668; Powell v. Powell, 30 
Ala. 697. 


“One effect of the statute was and 
is to avoid the revocation of a will 
by the simple act of a contract to sell 
or a sale of the property devised 
thereby.” Scarbrough v. Scarbrough, 
supra. 


“A ‘sale and conveyance of any 
property devised, after the making of 
the will, when any part of the pur- 
chase money remains unpaid to the 
testator at the time of his death, does 
not operate as a revocation of the 
devise unless it clearly appears, by 
instrument in writing, that it was in- 
tended to be a revocation.” Slaugh- 
bee v. Stephens, 2 So. 145, 147, 81 Ala. 


Snodgrass, 1 Sneed 


{a] Illustration.—Where a testa- 
tor, subsequent to the time he made 
a will devising his fractional inter- 
est in a tract of land, sold the same, 
taking cash and notes in payment of 
the purchase price, in the absence of 


revisers discovered that such a re- 
sult was calculated to work a great 
injustice, and by the Revised Statutes 
of 1830 four sections were incorpo- 
rated in the chapter on wills and tes- 
taments, effecting a serious change in 
the unwritten law. The first of these 
sections provided that a bond, agree- 
ment, or covenant, made for a valu- 
able consideration, to convey the 
property which was either devised.or 
bequeathed, should not be deemed a 
revocation.” Nutzhorn vy. Sittig, 70 
N.Y.S. 287, 289, 34 Misc. 486. 


[b] Tlustration.—Where a testa- 
tor, after making a will giving certain 
mining lands to his wife, entered an 
agreement to sell such lands to a 
third person, it was held that the gift 
to the wife, by will, was not revoked. 
Chadwick v. Tatem, 23 P. 729, 9 Mont. 
354 [aff 12 S.Ct. 988, 145 U.S. 655, 36 
106 a 8527. 


In re Dwyer’s Estate, 115 P. 
age. “159 Cal. 664. 


[a] Statute inapplicable to will 
merely conferring power of sale.— 
Where a will created a naked power 
of sale in the executors to dispose of 
the testatrix’ real estate, with certain 
exceptions, and devote the proceeds 
to a particular charity, there was not 
such a disposal to the trustees as 
would require the application of the 
statute in determining the rights to 
the proceeds of the devised property 
concerning which the testatrix had 
made an enforceable contract of sale 


For later cases. developments and changes in the law see Annotations, same title and section number, 


a 
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ute to the effect that if the instrument by which an 
alteration is made in the testator’s interest in a thing 
previously disposed of by his will expresses his in- 
tent that it shall be a revocation, or if it contains 
provisions wholly inconsistent with the terms or na- 
ture of the testamentary disposition, it operates as 
a revocation, where the terms of the altering instru- 
ment are in fact inconsistent with the terms of the 
will, it is revoked to the extent that it purports to 
dispose of the property constituting the subject mat- 
ter of the altering instrument.°4 


[§ 548] (6) Reacquisition of Property Disposed 
of. In accordance with rules determining what 
property may pass by will,®® it generally is held that, 
if the testator conveys lands which he had previ- 
ously devised, but afterward reacquires title to such 
lands, the devise as to such lands is not revoked,®® 
although in some jurisdictions it is held that a spe- 
cific devise of lands when revoked by a conveyance 
is not revived by the fact that the testator subse- 
quently reacquires title, a different conclusion, how- 


Vt. 210. 
[a] 


prior to her death. In re Dwyer’s Es- 
tate, 115 P. 235, 159 Cal. 664. 
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ever, being reached as to personalty.°” 


[§ 549] (7) Additional Purchase. The purchase 
of additional land, which would be included in the 
general description of the land devised, is no revo- 
cation of the will in whole or in part.®°® 


[§ 550] (8) Perfecting Title to Property. If the 
owner of an unqualified equitable estate devises it 
by his will, and afterward the unqualified legal estate 
is conveyed to him, the will is not thereby revoked, 
because such conveyance was incident to the eq- 
uitable estate devised.®® But if he afterward takes 
a qualified conveyance of the legal estate, for the 
purpose of preventing dower, it is a revocation of 
the will, being a change in the quality of the estate.+ 


[§ 551] (9) Increase in Value of Estate. An in- 
crease in the value of the testator’s estate between 
the time the will is executed and the time of his 
death does not impliedly revoke any provision in the 
will,? nor will a great change in the testator’s pe- 
cuniary circumstances, coupled with some change in 


the making of a will, occurs in the 
circumstances of the testator does 
not generally, as regards a change in 


94. Ostrander v. Davis, 191 F. 156, 
160, 111 C.C.A. 636. 


“In other words, if there be a con- 
tract or other document altering the 
condition of a testator’s property aft- 
er the making of his will, it will con- 
stitute a revocation, if such be the 
intent of the testator, and especially 
if the altering instrument be incon- 
sistent with the provisions of the 
will.” Ostrander v. Davis, supra. 


{a] TIllustration.—A contract to 
sell land to be paid for in the future, 
made by the owner after the execu- 
tion of a will devising the land, oper- 
ated as a revocation of the devise. 
Ostrander v. Davis, 191 F. 156, 111 
C.C.A. 636. 


95. See supra § 106. 


96. Morey v. Sohier, 3 A. 636, 63 
N.H. 507, 56 Am.R. 538; In re Bush’s 
Hstate, 236 N.Y.S. 331, 184 Misc. 494; 
Ridenour y. Callahan, 29 Ohio Cir.Ct. 
65. 


[aj TIllustrations.—(1) A convey- 
ance of all the testator’s property by 
deed subject to certain reservations 
in the testator whereby he subse- 
quently became reinvested with the 
property he had conveyed did not op- 
erate to revoke a will executed prior 
to the conveyance. Morey v. Sohier, 
8 A. 636, 68 N.H. 507, 56 Am.R. 538. 
(2) A will conveying property to the 
son of the testatrix is not revoked 
where, subsequent to the execution 
of the will, she conveys the property 
by deed to the son and his wife but 
reacquires title from them by a sub- 
sequent quitclaim deed to the testa- 
trix. In re Bush’s Estate, 236 N.Y. 
S. 331, 134 Misc. 494. (3) Under a 
statute declaring that no conveyance 
subsequent to its execution shall pre- 
vent the operation of a will, but that 
it shall be construed to speak with 
reference to the property devised as 
if executed immediately before the 
death of the testator, a will is not 
revoked where, subsequent to the ex- 
ecution thereof, property devised is 
conveyed to a third person who there- 
after reconveys it to the testator be- 
fore his death. Ridenour vy. Callahan, 
29 Ohio Cir.Ct. 65. 


97. See infra § 563. 


98. Massey v. Massey’s Lessee, 4 
Harr.&J. (Md.) 141; Scaife v. Thom- 
son, 15 S.C. 387; Blandin v. Blandin, 9 


atee’s part” in certain lands is not 
revoked by a purchase by the testa- 
tor, making that interest larger. 
Scaife v. Thomson, 15 S.C. 337. 


[b] In Ohio, under a statute de- 
claring that property acquired by the 
testator after making his will shall 
pass thereby, the acquisition of such 
property does not, of course, operate 
to revoke a devise of the property in 
a previously executed will. Reynolds 
v. Reynolds, 9 Ohio App. 337. 


99. Ward v. Moore, 4 Madd. 368, 
56 Reprint 740; Rose v. Cunynghame, 
LD “WesiJr550,- 32 Reprint 12025 
Brydges v. Chandos, 2 Ves.Jr. 417, 30 
Reprint 702; Perry v. Phelips, 1 Ves. 
Tr, 25d; 30) Reprint "327; Sinclair iv. 
Brown, Grant Chy Ont?) 333: 


[a] Devise by purchaser under 
contract for the sale of land will pass 
the equitable interest and is not re- 
voked by a subsequent conveyance of 
the legal estate. Smith’s Lessee v. 
Jones, 4 Ohio 115. 


1. Plowden v. Hyde, 2 De G.M.& 
G. 684, 51 Eng.Ch. 536, 42 Reprint 
1040; Schroder v. Schroder, Kay 578, 
69 Reprint 245 [aff 3 Eq. Rep. 97]; 
Bullen vy. Fletcher, 2 Myl.&C. 432, 14 
Eing.Ch. 432, 40 Reprint 704 [aff 1 
Keen 369, 15 Eng.Ch. 369, 48 Reprint 
348]; Jacob v. Jacob, 82 L.T.Rep.N.S. 
270; Ward v. Moore, 4 Madd. 368, 56 
Reprint 740; Rawlins v. Burgis, 2 Ves. 
&B. 382, 35 Reprint 364; Loughead vy. 
Knott, 15 Grant Ch. (Ont.) 34. 


2. Kan.—Aten vy. Tobias, 
196, 114 Kan. 646. 


Bas eda v. Beach, 4 Gray 


Neb.—Hill v. Hill, 182 N.W. 578, 
106 Neb. 17; Baacke v. Baacke, 69 N. 
W. 303, 50 Neb. 18. 


N.H.—Hoitt v. Hoitt, 3 A. 604, 615, 
63 N.H. 475, 56 Am.R. 530. 


N.Y.—Havens v. Havens, 1 Sandf. 
Ch. 324. 


S.C.—Verdier v. Verdier, 42 S.C.L. 
135. 


“The increase of the estate, upon 
obvious considerations of public pol- 
icy, has no weight; and to this effect 
is the great preponderance of author- 
ity.”’ Hoitt v. Hoitt, supra. 


[a] Reason for rule.—A merely 
general change which, subsequent to 


220 P. 


the amount or relative value of his 
property, revoke such will, since the 
testator, by permitting the will to 
remain uncanceled, does in effect re- 
affirm it, from day to day, until the 
termination of his conscious exist- 
ence. ~Hoitt . vo. Hoitt,) 3 AY 1604-863 
N.H. 475, 56 Am.R. 530. 


[b] Rule apvlied.—(1) A four- 
fold increase in the value of the estate 
plus other changes was held not to 
work an implied revocation. Warner 
v. Beach, 4 Gray (Mass.) 162. (2) 
A threefold increase in the estate 
plus other changes did not cause an 
implied revocation. Hoitt v. Hoitt, 
3 A. 604, 63 N.H. 475, 56 Am.R. 5380. 
(3) Under a statute providing that a 
conveyance, settlement, deed, or other 
act of the testator, by which his in- 
terest in property previously devised 
or bequeathed shall be altered, but 
not wholly divested, does not consti- 
tute a revocation unless the instru- 
ment by which the alteration is made 
an intention to revoke the bequest or 
devise is declared a great increase 
in a testator’s personal estate be- 
tween the time of the making of his 
will, when it was worth eight thou- 
sand dollars, and the time of his death 
seven years later, when it was worth 
ninety thousand dollars, which in- 
crease grew out of the testator’s sav- 
ings of income and not from any 
change in the nature of the property 
owned by him at the time the will 
was made does not by implication of 
law amount to a revocation of the be- 
quest of personal estate. Aten v. To- 
bias, 220 P. 196, 114 Kan. 646. (4) 
A will executed at a time when the 
testator had practically no personal 
property, but owned farm land worth 
about fifty thousand dollars, was held 
not to be revoked notwithstanding 
the value of his real estate was, at his 
death, worth more than a quarter 
of a million dollars and that he left 
about twenty-five dollars in cash. 
Hill v. Hill, 182 N.W. 578, 106 Neb. 17. 
(5) That. an estate of the value of 
between five and ten thousand dollars 
increased in value to three or four 
hundred thousand dollars at the time 
of the testator’s death has been held 
not to operate as a revocation. Ver- 
dier v. Verdier, 42 S.C.L. 1385. (6) 
Making improvements on the proper- 
ty devised, thereby nearly doubling 
the value of the devised property, was 
held not to work a revocation of the 
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his social relations and moral duties, revoke the will 
when the change in social relations is not such as is 
contemplated within the meaning of a statute spec- 
ifying what social relations shall revoke a will.® 


[§ 552] (10) Applications of Rules. 
to other specific alterations and changes in the cir- 
cumstances of a testator, occurring subsequent to 
the execution of his will, which have been held to op- 
erate as a revocation of the same,* it has been held 
that wills, or particular devises or bequests in wills, 
as the case may be, may be revoked by an ordinary 


devise. Havens v. Havens, 1 Sandf. 
Ch. (N.Y.) 324. 


8. Verdier v. Verdier, 42 S.C.L. 135. 
4 See supra §§ 543-551. 


5 Cal.—In re Benner’s Estate, 
ee clo Lob Cals 1153. 


Mo.—Dunlap v. Hart, 204 S.W. 525, 
274 Mo. 600, 3 A.L.R. 1493. 


N.Y.—Ametrano v. Downs, 63 N.E. 
840, 170 N.Y. 388, 58 L.R:A. 719, 88 
Am.S.R. 671; McNaughton v. Mc- 
Naughton, 34 N.Y. 201; Titus v. Bas- 
si, 169 N.Y.S. 49, 182 App.Div. 387. 
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Or.—Watson v. McLench, 110 P. 
482, 112 P. 416, 57 Or. 446. 
S.D.—Gordon vy. Krovig, 227 N.W. 


568, 56 S.D. 134. 


Va.—May v. Sherrard’s Legatees, 
79n S.1. 026, 115 Va. 617, Ann.Cas. 
19158 1131. 


[a] Sale of land previously de- 
vised.—In re Benner’s state, 99 P. 
Wp woo Cal. L535 ~Dunilap, Vv. )Haxt, 
204 S.W. 525, 274 Mo. 600, 3 A.L.R. 
1493; Ametrano v. Downs, 63 N.E. 
340, 170 N.Y. 388, 58 L.R.A. 719, 838 
Am.S.R. 671; McNaughton v. Mc- 
Naughton, 34 N.Y. 201. 


[b] Codicil noting disposition of 
property immaterial.—Where the tes- 
tatrix disposed of a house and lot 
given to two grandnephews, the fact 
that she stated in a codicil that she 
had disposed of it and reinvested the 
proceeds in other real estate did not 
prevent a revocation. May .v. Sher- 
rard’s Legatees, 79 S.H. 1026, 115 Va. 
617, Ann.Cas.1915B 1131. 


[c] Bule applicable to personal, as 
well as real, property.—(1) Where 
the testatrix gave a house and lot to 
be sold and equally divided between 
two great-nephews, it was held that 
the gift was revoked by the sale of 
the house and lot by the testatrix in 
her lifetime, whether the gift under 
the will were treated as a devise of 
the house and lot, or a bequest of the 
proceeds. May v. Sherrard’s Lega- 
tees, 79 S.H. 1026, 115 Va. 617, Ann. 
Cas.1915B 1131. (2) Similarly, un- 
der a statute providing that the dis- 
position by the testator of property 
previously disposed of by the terms 
of his will shall revoke the same, his 
subsequent disposition of personal 
property previously bequeathed has 
been held to operate as a revocation. 
Gordon vy. Krovig, 227 N.W. 568, 56 
S.D. 134. 


{[d] Notwithstanding statute spe- 
cifically providing for other modes of 
revocation (Rev. St. [1909] § 588), 
a will devising specifically described 
real estate was held to be revoked pro 
tanto by the sale thereof subsequent 
to the execution of the will. Dunlap 
v. Hart, 204 S.W. 525, 274 Mo. 600, 
30 Avi R. 14933 


[e] Notwithstanding statute pro- 
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sale of the property previously disposed of by the 
terms-of the will, an exchange of land devised for 
other land,* the withdrawal of bank deposits,’ and 
the collection of a promissory note.* In applying the 


rule that a testator’s disposition of property already 


In addition 


viding that bond, covenant, or agree- 
ment made for a valuable considera- 
tion to convey real property devised 
in a will previously made is not deem- 
ed a revocation of such prior devise, 
a voluntary conveyance for a valu- 
able consideration of land previously 
disposed of by will has been held 
impliedly to revoke the will pro tan- 
to. Watson v. McLench, 110 P. 482, 
112 P. 416, 57 Or. 446. 


{f] As inconsistent with testa- 
mentary disposition within meaning 
of statute.—(1) Under a statute pro- 
viding that, if an instrument contains 
provisions which are _ inconsistent 
with a previous devise or bequest, 
such gift shall be revoked, a sale of 
property previously disposed ef by 
the terms of a will may operate to 
revoke such disposition: In re Ben- 
ner’s Estate, 99 P. 715, 155 Cal. 153; 
Titus v. Bassi, 169 N.Y.S. 49, 182 App. 
Div. 387. (2) Thus, where there was 
found pasted to a will devising cer- 
tain property a written memorandum 
signed by the testatrix and reciting 
that the testatrix had, since the ex- 
ecution of the will, sold such prop- 
erty, and providing that the proceeds 
thereof should be divided among the 
persons named in the will in the same 
proportion as the real estate was to 
have been divided, there was a revo- 
cation of the will. In re Benner’s Hs- 
tate, supra. (3) Similarly, under a 
statute providing that, if a convey- 
ance, settlement, or deed by the tes- 
tator altering any property previ- 
ously devised or bequeathed contain 
provisions wholly inconsistent with 
the terms and nature of the previous 
devise or bequest, where, in a separa- 
tion agreement, a wife relinquished 
all her rights to his estate, giving the 
husband power to will his property 
as though she were dead, and the wife 
joined in deeds of his real estate to a 
corporation in pursuance of the agree- 
ment, a residuary clause in an exist- 
ing will in favor of the wife was held 
to be revoked. Titus v. Bassi, supra. 


6. Clayton vy. Blough, 93 Ind. 85; 
Gilbert v. Gilbert, 9 Barb. (N.Y.) 532; 
Atty.-Gen. v. Vigor, 8 Ves.Jr. 256, 32 
Reprint 352. 


7. Succession of McBurney, 111 So. 
86, 162 La. 758. 


fa] Tllustration.—A residuary leg- 
acy of money in certain banks was 
revoked by withdrawal and invest- 
ment thereof by a special legatee as 
the testatrix’s agent. Succession of 
McBurney, 111 So. 86, 162 La. 758. 


8. Succession of Batchelor, 19 So. 
2838, 48 La.Ann. 278. 


[a] Tllustration.——Where, after 
executing a will bequeathing a prom- 
issory note to a named person, the 
testator collected the note, this was 
held impliedly to revoke the bequest 
of the note. Succession of Batchelor, 
19 So. 283, 48 La.Ann. 278. 


disposed of by the terms of an existing will revokes 
the same,® although the gift by will must be specif- 
ic,’ the particular mode of conveyance employed is 
ordinarily immaterial, at law at least,11 and this is 
particularly so where the conveyance is such as to 
divest the testator of his title in the property pre- 
viously disposed of by the terms of a will.+? 


And 


[b] Reason for rule.—‘“Thus, by 
selling the property specifically be- 
queathed, the testator manifests a 
change of intention, which operates 
as a revocation of the legacy; for the 
property, in so far as he was con- 
cerned, has changed its character from 
the thing sold to the price stipulat- 
ed.”’” Succession of Batchelor, 19 So. 
2838, 284, 48 La.Ann. 278. 


9. Rule stated supra § 543. 


10. Gore v. Ligon, 63 So. 188, 105 
Miss. 652; In re Denning’s Estate, 229 
PP, 9l2e1L2 Or. 621: ; 


[a] TIllustration.—A conveyance of 
property specifically disposed of by 
the will is not a partial revocation as 
to the residuary legatee to whom all 
other property of which the testatrix 
might die seized was devised. Gore 
v. Ligon, 63 So. 188, 105 Miss. 652. 


11. See cases infra this note; and 
infra notes 12, 13. 


[a] Revocation under particular 
modes.—(1) Whether the conveyance 
was made by feoffment (Cave v. Hol- 
ford, 3 Ves.Jr. 650, 30 Reprint 1203), 
Pe lease and release (Cave v. Hol- 
ord, supra), (3) bargain and sale 
(Cave v. Holford, supra), (4) settle- 
ment (Abney v. Miller, 2 Atk. 593, 26 
Reprint 755; Chandos v. Brydges, 7 
Bro.P.C. 505, 8 Reprint 328 [aff 2 Ves. 
Jr. 417, 30 Reprint 702]; Briggs v. 
Watt, 2 Jur.N.S. 1041; Lowndes v. 
Norton, 33 L.J.Ch. 583; Rider v. Wa- 
ger, 2 P.Wms. 328, 24 Reprint 751), 
(5) or fine or recovery (Darley v. 
Darley, Ambl. 658, 27 Reprint 424, 3 
Bro.P.C. 359, 1 Reprint 1369; :Mar- 
wood v. Turner, 3 P.Wms. 163, 24 Re- 
print 1013; Cave v. Holford, 3 Ves.Jr. 
650, 30 Reprint 1203), the will was 
ineffectual at law. 


: 12. Ill.—Sims v. Hays, 212 I1l.App. 
3 


Ky.—Robinson’s Adm’r y. Alexan- 
der, 239 S.W. 786, 194 Ky. 494. 


Md.—Krieg v. McComas, 95 A. 68, 
126 Md. 3877. 


Mich.—In re Sprague’s Estate, 84 
N.W. 293, 125 Mich. 357. 


Neb.—In re Kulp’s Estate, 239 N.W. 
636, 122 Neb. 157. 


N.Y.—In re Sinnott’s Will, 148 N.Y. 
S. 687, 163 App.Div. 817 [mod 143 N. 
Y.S. 546, 82 Misc. 219 (aff 108 N.E. 
1108, 214 N.Y. 667)]; Herrington v. 
Budd, 5 Den. 321. 


Pa.—Mullock v. Souder, 5 Watts&S. 
198; Skerrett v. Burd, 1 Whart. 246. 


[a] TDlustrations.—(1) Where a 
testatrix expressly conveyed to a 
trustee the absolute title in fee to all 
her real estate, and also the absolute 
title to all her personalty, merely re- 
taining a life interest in a homestead, 
the intent to revoke her will and to 
replace it by the trust instrument was 
held to be clearly shown. In re 
Sprague’s Estate, 84 N.W. 293, 125 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the fact that the testator took back a mortgage which 
passed no title, but simply created a lien on the prop- 
‘erty for security of a part of the purchase money, 
was also held to be immaterial.** On the other hand, 
the execution of an instrument which, although re- 
voking the will at law, was in reality executed only 
for the purpose of introducing a particular charge 
or encumbrance, and did net affect the interest of the 
testator beyond that purpose, was only a partial rey- 
ocation in equity.1* Thus leases,1® mortgages,!® and 
conveyances in trust for the payment of debts, and 
then in trust for the benefit of the grantor,!’ have 
been held not to operate as a complete revocation of 
gifts of the property as to which such acts referred. 
Nevertheless, a new lease of land may operate as 
a revocation of the original. lease.t1® Bequests which 
are not made a specific charge on land devised by will 
may not be revoked by the testator’s conveyance of 
such land subsequent to the time he executed his 
will,?® and a bequest of the proceeds of certain lands 
is not, of course, revoked by the testator’s sale of 


Mich. 357. (2) ‘Where a will directs 


the sale of land and the distribution 15. 
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See also cases infra notes 15-17. 
Herrington vy. Budd, 5 Den. (N. 
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such lands subsequent to the execution of the will.?° 
Under a statute specifically providing that wills 
shall not be revoked by implication because of any 
alteration in circumstances, the fact that a testator, 
prior to his death, transfers property bequeathed in 
his will does not operate to revoke the will;?1 and 
under a statute specifying with particularity the 
manner in which wills may be revoked, without spec- 
ifying that a subsequent conveyance should have that 
effect, and concluding with the words “any former 
law or usage to the contrary notwithstanding,” it has 
been held that conveyance of property previously 
devised by will does not operate as a revocation of 
the will.2?, Under statutes declaring that a previous 
devise is only to be deemed revoked by some altera- 
tion of the testator’s interest in devised property evi- 
denced by some conveyance or instrument either de- 
claring the alteration to be a revocation or wholly 
inconsistent with the nature of a previous devise, the 
execution of an instrument other than the kind spec- 
ified will not operate as a revocation of a previous 


Baxter v. Dyer, 5 Ves.Jr. 656, 31 Re- 
print 790. (2) Effect of conveyance, 


of the moneys realized from such 
sale, and the testator subsequently 
conveys the land, such conveyance is 
a revocation of the will as to such 
jand.” Sims v. Hays, 212 Ill.App. 23, 
25. (3) Where a father made his 
will devising specified land to certain 
children; and thereafter a family set- 
tlement was made, by which the fa- 
ther conveyed the land to the children 
and a voluntary partition was agreed 
on by them, the effect of the father’s 
deed to his children was to nullify his 
will. Robinson’s Adm’r y. Alexander, 
239 S.W. 786, 194 Ky. 494. (4) Where 
a testatrix, after executing a will, 
subsequently by deed of trust trans- 
ferred the legal title to the property, 
and procured a leasehold under power 
reserved, an implied revocation of the 
will was thereby worked. Krieg v. 
McComas, 95 A. 68, 126 Md. 877. 


[b] Conveyances for particular 
purposes.—(1) Devise of a house and 
lot in trust was held to be revoked 
by a subsequent sale thereof, and the 
proceeds of the sale did not pass to 
the trustees in place of the house and 
lot. In re Sinnott’s Will, 148 N.Y.S. 
637, 163 App.Div. 817 [mod 143 N.Y.S. 
546, 82 Misc. 219 (aff 108 N.E. 1108, 
214 N.Y. 667)]. (2) The testatrix’ 
conveyance before death, of lands de- 
vised to the executors to pay legacies 
out of the proceeds, has been held 
to work a revocation pro tanto of the 
will, and therefore such legacies fail- 
ed. In re Kulp’s Estate, 239 N.W. 
636, 122 Neb. 157. (8) There was 
held to be a revocation of a will de- 
vising real property where the tes- 
tator made a conveyance of such prop- 
erty reserving only the rent. Her- 
rington v. Budd, 5 Den. (N.Y.) 321; 
Mullock v. Souder, 5 Watts&S. (Pa.) 
198; Skerrett v. Burd, 1 Whart. (Pa.) 
246. (4) Similarly, a conveyance by 
a testator in fee simple of a lot, which 
he had previously devised, reserving 
to the testator a ground rent in place 
of the lot itself, constituted a revoca- 
tion of the devise. Skerrett v. Burd, 
supra. 


13. Emery v. Savannah Union 
Soc., 9 A. 891, 79 Me. 334; McNaugh- 
ton v. McNaughton, 34 N.Y. 201; 
Brown v. Brown, 16 Barb. (N.Y.) 569; 
Beck v. McGillis, 9 Barb. (N.Y.) 35; 
Adams v. Winne, 7 Paige (N.Y.) 97. 


14. Livingston v. Livingston, 3 
Johns.Ch. (N.Y.) 148; Harmood v. Og- 
lander, 6 Ves.Jr. 199, 31 Reprint 1010, 


Y.) 821; Skerrett v. Burd, 1 Whart. 
(Pa.) 246; Graves v. Sheldon, 2 D. 
Chipm. (Vt.) 71, 15 Am.D. 658; Park- 
er v. Lamb, 3 Bro.P.C. 12, 1 Reprint 
1145, 2 Vern.Ch. 495, 23 Reprint 917; 
Perkins vy. Walker, 1 Vern.Ch. 97, 23 
Reprint 339. 


[a] Tease to devisee after making 
a will is not a revocation of the de- 
vise.” WVdlliers ‘v.) Villiers,” 2. Atk. 71, 
26 Reprint 444; Coke v. Bullock, Cro. 


Jac. 49, 79 Reprint 41; Perkins v. 
yyolier, 1 Vern.Ch. 97, 28 Reprint 
Bos 

[b] Oil and gas lease.—Execution 


of an oil and gas lease by the testa- 
tor is not revocation of a bequest to 
his wife of a life estate under a pri- 
or will as to such minerals. Frame v. 
Whitaker, (Civ.App.) 7 S.W.(2d) 140 
[rev on other grounds 386 S.W.(2d) 
149, 120 Tex. 53]. 


{[c] Perpetual lease and lease for 
life.—A perpetual lease of one half 
of a testator’s real estate to one per- 
son, and a lease for life of the other 
half to another person, may not op- 
erate as a complete revocation of the 
will. Graves v. Sheldon, 2 D.Chipm. 
(Vt.) 71, 15, Am-.D. 653: 


16. In re Doughty’s Will, 154 A. 
871, 9 N.J.Misc. 149 [aff 164 A. 279, 
112 N.J.Eq. 320]; Herrington v. Budd, 
5 Den. (N.Y.) 321; Walton v. Walton, 
7 Johns.Ch. (N.Y.) 258, 11 Am.D. 456; 
McTaggart v. Thompson, 14 Pa. 149; 
Skerrett v. Burd, 1 Whart. (Pa.) 246; 
Jackson v. Parker, Ambl. 687, 27 Re- 
print 447; Brain v. Brain, 6 Madd. 
221, 56 Reprint 1075; Rider v. Wager, 
2 P.Wms. 328, 24 Reprint 751; Hall 
v. Dench, 1 Vern.Ch. 329, 23 Reprint 
501; Anonymous, 8 Vin.Abr. 136. 


[a] That mortgage operates to ad- 
vantage of particular beneficiary im- 
material.—A will making mortgages 
on devised properties payable out of 
the residuary estate has been held not 
to be revoked merely because, due to 
the necessity of financing the rebuild- 
ing of devised property following a 
fire during the testator’s lifetime, he 
places a mortgage on the devised 
property subsequent to the execution 
of his will. In re Doughty’s Will, 154 
A. 871, 9 N.J.Mise. 149 [aff 164 A. 279, 
112 N.J.Eq. 320). 


{b] Mortgage to devisee.—(1) A 
mortgage to the devisee after making 
a will is no revocation thereof. Peach 
v. Phillips, Dick. 538, 21 Reprint 379; 


gift, or other act with reference to 
beneficiary under will generally see 
supra § 545. 


17. Shilling v. Shilling, 6 Gill 
(Md.) 171; Herrington v. Budd, 5 Den. 
CNUY,)) S8212 Walton ve ewalton, re 
Johns.Ch. (N.Y.) 258, 11 Am.D. 456; 
Livingston v. Livingston, 3 Johns.Ch. 
(N.Y.) 148; Jones v. Hartley, 2 Whart. 
(Pa.) 103; Skerrett v. Burd, 1 Whart. 
(Pa.) 246; Hodges v. Green, 4 Russ. 
28, 4 Eng.Ch. 28, 38 Reprint 715; Ver- 
non v. Jones, 2 Freem. 117, 22 Reprint 
1096, Prec.Ch. 32, 24 Reprint 17, 
Vern.Ch. 241, 23 Reprint 756, 


18. Marwood;v. Turner, 3 P.Wms. 
163, 24 Reprint 1013. 


19. In re Miller’s Estate, 160 N. 
W. 1025, 185 Minn. 377. 


[a] Tustration.—Where a testa- 
tor, having devised specific farms to 
his children, naming them, also be- 
queathed certain sums to some of the 
named devisees and provided that 
they should be paid by another one of 
the named devisees, the testator’s 
subsequent conveyance of the farms 
to the persons who were to receive 
them under the will did not revoke 
the bequests, as they were not made 
Specific charges on each particular 
farm conveyed. In re Miller’s Estate, 
160 N.W. 1025, 135 Minn. 377. 


20. Re McClure, (Ont.) 67 Dom.L. 
ise QB 


[a] Reason for rule.—‘“It in effect, 
merely made unnecessary a sale by 
the executors: the same proceeds go 
to the same beneficiaries, by one step 
less: the sale step, which the testator 
chose to take himself in his lifetime.” 
Ny McClure, (Ont.) 67 Dom.L.R. 95, 


21. Rhode Island Hospital Trust 
Co. v. Keith, 57 A. 1060, 26 RI. 42. 


fa] Tlustration.—Where a testa- 
trix by will gave a legacy to a corpo- 
ration in trust for her children, but 
prior to her death divided all of her 
personal property among them in or- 
der to avoid a decedent’s tax, although 
the division plainly indicated an in- 
tention to revoke the will, it was not 
so revoked under a statute providing 
against implied revocations. Rhode 
Island Hospital Trust Co. -y. Keith, 
57 A. 1060, 26 RI, 42. 


Le McGowan v. Elroy, 28 App.D.Cc. 
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devise.2° A general or demonstrative legacy is not 
revoked by a change in the form of the fund from 
which the legacy is to be paid.2* The mere fact that 
the trustee named in a conveyance of property is the 
same person who is named as executor in a previous- 
ly executed will does not revoke the same.?® Wheth- 
er or not a partition of property previously disposed 
of by the terms of a will shall operate as a revocation 
may depend on the object sought to be obtained by 
the partition.?® 


[§ 553] f. Loss of Estate. The loss of testator’s 
entire estate subsequent to the making of a will dis- 
posing thereof, by necessity, operates as a revoca- 
tom, 24 


[§ 554] g. Bankruptcy.28 A devise of real es- 
tate is not revoked by the bankruptcy of the testa- 
ORs © 


[§ 555] h. Insanity. The fact that the testator 
becomes insane after making his will does not oper- 
ate to revoke the will.°° This is true although the 
insanity is long continued.*+ 


Sale by guardian. Where, after making his will, 
one becomes mentally incompetent, a sale of prop- 
erty by a guardian under lawful authority thereafter 
does not operate as a revocation of the devise in the 


WILLS 


1 a 
[§§ 559-5A7 


[§ 556] i. Death of Particular Persons. The 
mere fact that persons standing in a particular re- 
lationship to, or constituting objects of affection and 
bounty of, a testator predecease him does not ordi- 
narily work a revocation of his previously executed 
will. Thus the fact that a wife predeceases her 
husband does not effect a revocation of his will.*4 
On the other hand, that a husband predeceases his 
wife does not work a revocation of her will.*® Simi- 
larly, the death of a daughter does not work a rey- 
ocation,*® nor does the death of a son who is named 
as legatee in his father’s will revoke the same.*7 
Moreover, the fact that the testator expects to be 
predeceased by a beneficiary under the will, coupled 
with an increase in the wealth of the testator, does 
not constitute a revocation by operation of law.*% 
On the other hand, notwithstanding a statute pro- 
viding that, where a legacy is made to a child or oth- 
er relation of the testator, and the legatee predeceas- 
es the testator but leaves issue surviving the testa- 
tor, in the absence of other provisions in the will, 
the surviving issue shall take to the same extent as 
the legatee would take if he survived the testator, a 
will providing bequests to specified legatees, their 
“heirs and assigns,” is impliedly revoked where all 
the legatees who were not related to the testator pre- 
deceased him.?? 


will.3 


23. Burnham vy. Comfort, 15 N.E. 
710, 108 N.Y. 585, 2 Am.S.R. 462. 


[a] Mlustration.—That after the 
execution of a will devising certain 
real estate to the testator’s daughter, 
she signed an instrument stating that, 
in consideration of the payment of a 
sum of money, she acepted the same 
in lieu of the devise, was held not to 
revoke the will as to such devise. 
Burnham v. Comfort, 15 N.E. 710, 108 
N.Y. 535, 2 Am.S.R. 462. 


{[b] Reasons for refusing to apply 
principles: of ademption.—The statu- 
tory provisions provide ample reason 
for the refusal of the courts to apply 
the doctrine of ademption, applicable 
to bequests of personal property, to 
devises of land; moreover, the appli- 
cation of the doctrine to devises of 
real property might work great mis- 
chief and tend to endanger the safety 
of titles which depend for their se- 
curity on the conduit of testamentary 
devise. Burnham v. Comfort, 15 N.E. 
710, 108 N.Y. 535, 2 Am.S.R. 462. 


24, Spinney v. Eaton, 87 A. 378, 111 
Me. 1, 46 L.R.A.N.S. 535 


[a] Exchange of preferred stock 
for first mortgage bonds in the same 
company was held not to nullify a 
demonstrative legacy which was di- 
rected to be paid out of the stock. 
Spinney v. Eaton, 87 A. 378, 111 Me. 1, 
46 L.R.A.N.S. 535. 


25. In re Douglas’ Estate, 154 A. 
376, 308 Pa. 227. 


26. See cases infra this note. 


[a] Exception to rule (1) existed 
in case of a partition which did not 
usually operate as a revocation (Duf- 
fel’s Lessee v. Burton, 4 Del. 290; 
Swift v. Roberts, Ambi. CHG ea Re- 
print 400, 3 Burr. 1488, 97 Reprint 
941, W.Bl. 467, 96 Reprint 275; Wood- 
house v. Okill, 8 Sim. 115, 8 "Eng.Ch. 
ala lss 1) Reprint 46; Ward vy. Moore, 
4 Madd. 368, 56 Reprint 740; Luther 
v. Kidby, 3 P.Wms. 169 note, 8 Vin. 

Abr. 148, 24 Reprint 1015), (2) unless 


[§ 557] 


the object extended beyond a simple 
partition (Maundrell v. Maundrell, 10 
Ves.Jr. 246, 32 Reprint 839; Atty.- 
Gen. v. Vigor, 8 Ves.Jr. 256, 32 Re- 
print 352; Brydges v. Chandos, 2 Ves. 
Jr. 417, 30 Reprint 702. (3) Accord- 
ingly, a conveyance to trustees to par- 
tition was held a revocation. Grant 
v. Bridger, L.R. 3 Eq. 347. 


Effect cf executory contract for sale 
of property previously disposed of by 
will see supra § 547. 


27. Baacke v. Baacke, 69 N.W. 
308, 50 Neb. 18; Hoitt v. Hoitt, 3 A. 
604, 63 N.H. 475, 56 Am.R. 530. 


23. Effect of death of bankrupt as 
to distribution of his estate generally 
see Bankruptcy § 573. 


29. Charman v. Charman, 14 Ves. 
Jr. 580, 33 Reprint 643. 


80. Warner v. Beach, 4 Gray 
(Mass.) 162; Hughes v. Hughes’ Ex’r, 
2.Munf. (16 Va.) 209. See Forse v. 
Hembling, 4 Coke 60b, 76 Reprint 1022 
(dictum). 


81. Warner v. Beach, 4 Gray 
(Mass.) 162. 
32. World’s Gospel Union 


Barnes’ Estate, 127 N.W. 37, 162 Mich, 
79. 


[a] MTlustration.—The sale of an 
incompetent’s real estate by his 
guardian for his support under statu- 
tory authority did not revoke a prior 
devise thereof. World’s Gospel Union 


v. Barnes’ Estate, 127 N.W. 37, 162 
Mich. 79. 
83. Hoitt v. Hoitt, 3 A. 604, 614, 


63° N.EL 475, 56 Am\R. 5303 Doe v; 
Edlin, 4 A.&E. 582, 111 Reprint 906. 
And see cases infra this section. 


“TI know of no case where it has 
been held that the removal of an ob- 
ject of affection and bounty, by death, 
has been taken to be an implied rey- 
ocation of a will and in my opinion, 
it does not operate so.”’ Doe vy. Edlin, 
supra [quot Hoitt v. Hoitt, supra]. 


110’ N.B. 266, 222 Mass. 283; 


j. Change of Feeling. The fact that sub- 


[a] Devisee. — “The death of a 
devisee is a contingency always in 
view.” Warner v. Beach, 4 Gray 
(Mass.) 162, 164 [quot Hoitt v. Hoitt, 
3 A. 604, 614, 63 N.H. 475, 56 Am.R. . 
530]. 

[a] Death of beneficiary under life 


insurance policy providing that where 
no new beneficiary is named proceeds 
are to be paid to the estate will not 
affect Such transfer of proceeds to the 
sole beneficiary under the will, al- 
though the will excepted such life in- 
surance. Hendrix y. Marks, 256 S.W. 
539, 214 Mo.App. 469. 


34. Redwood v. Howison, 99 A. 
863, 129 Md. 577; Bennett v. Brown, 
Warner 
v. Beach, 4 Gray (Mass.) 162; Hoitt 
Vv. Hoitt, 3 A. 604, 63 N.H. 475, 56 Am. 
R. 530. 

[a] Reason for rule.—‘“If the mar- 
riage of a man does not work a revo- 
cation of his will, certainly the death 
of his wife cannot have that effect.” 
Redwood v. Howison, 99 A. 863, 129 
Ma. 577, 590. 


[b] Will executed subsequent to 
marriage. — That a testator’s wife 
should predecease him does not re- 
voke by implication a will executed 
subsequent to his marriage and while 
his wife was still living. Redwood 
v. Howison, 99 A. 863, 129 Md. 577. 


35. Thorndike v. Reynolds, 22 
Gratt. (63 Va.) 21. 


36. Warner v. 
(Mass.) 162. 


87. Hoitt v. Hoitt, 3 A. 604, 63 N. 
H. 475, 56 Am.R. 530. 


3s. <Ater v. McClure, 161 N.E. 129, 
329 Ill, 519. 


39. In re Judson’s Estate, 170 N. 
W. 254, 168 Wis. 361. 


[a] Words “heirs and assigns” are 
merely words of limitation, descrip- 
tive of the nature of the estate given 
to the legatee, rather than an expres- 
sion of intention that those who ac- 


Beach, 4 Gray 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sequent to the time he makes his will the testator 
undergoes a favorable change of feeling toward one 
who has a natural claim on his affection and bounty 
is not sufficient to work a revocation of the will.4® 
A fortiori, events which do not indicate a changed 
feeling on the part of the testator will not revoke 
his will,4t as where the testator, as a putative fa- 
ther, ignores a child after providing for its support 
by an agreement executed as a result of legal pro- 


ceedings to compel such support.*? 


[§ 558] k. Abolition of Slavery Affecting Devise 
An act abolishing slavery operates as a 
revocation of a devise of slaves, a conversion into 


of Slaves. 


WILLS 
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[§ 559] D. Operation and Effect of Revocation*+* 
—1. In General. 
whether by the act of the testator or by operation of 
law; such will is ordinarily held to be void for all 
purposes,*® and where the revocation is effected by 
reason of the execution of a subsequent will, this 
later will alone is effective;#® but it has been held 
that, notwithstanding the revocation of an instru- 
ment in testamentary form, it may, in a proper case, 


Where a will is revoked in toto, 


be enforced in the same manner as if the testator 


had lived.47 


personalty being thereby effected.*® 


tually turn out to be the heirs and 
assigns of the legatee shall take. In 
re Judson’s Estate, 170 N.W. 254, 168 
Wis. 361. 


40. Aten v. Tobias, 220 P. 196, 201, 
114 Kan. 646; Jones v. Moseley, 40 
Miss. 261, 267, 90 Am.D. 327. 


“No case has been brought to our 
notice, nor have we been able to find 
one, where the doctrine of implied rev- 
oeation has been applied to a case 
of mere change of feelings by the tes- 
tator towards a party, subsequent to 
the date of the will, without a sub- 
stantial change of circumstances, pro- 
ducing new obligations; and we think 
that such a case would not be recon- 
cilable with the principle on which the 
doctrine rests. It is true, that feel- 
ings of affection from a parent to a 
child are a high moral duty, and that 
a change from feelings of animosity 
to those of fondness and attachment 
is highly commendable. But this 
alone is not such a change of his con- 
dition, and such a ground of new cb- 
ligations and duties, as to come with- 
in the principle on which the doctrine 
is founded; for the alteration of the 
material condition of the testator is 
the basis of the rule, and the matter 
of personal feeling, is but a secondary 
and incidental consideration, which, 
by itself, would not justify the appli- 
cation of the doctrine.’ Jones v. 
Moseley, supra [quot Aten v. Tobias, 
supra]. 


[a] Rule applied. — (1) That a 
testator, who in his will partially dis- 
inherited two daughters because he 
disapproved of their marriages and 
disliked their husbands, afterward be- 
came reconciled to the marriages, and 
came to have a high regard for their 
husbands, and often declared the 
daughters should share equally in his 
personal estate with his other chil- 
dren, was not such a change in the 
testator’s condition and circumstances 
as would revoke that portion of the 
will which disposed of the personal 
estate. Aten v. Tobias, 220 P. 196, 
114 Kan. 646. (2) Where a testator 
in his will disinherited one of his chil- 
dren with whom the testator was, at 
the time, on unfriendly terms, but 
subsequently became reconciled, and, 
although making no alteration in the 
will, declared on his deathbed that he 
wanted all his children to be equal, 
the change in feelings did not revoke 
the will. Jones v. Moseley, 40 Miss. 
261, 90 Am.D. 327. 


41. In re Padelford’s Estate, 42 A. 
381, 190 Pa. 35 [aff 7 Pa.Dist. 331]. 


42. InrePadelford’s Estate, supra. 


[a] Compromise agreement,—(1) 
Where a testator, in his will, express- 
ly disinherits and denies the paternity 
of a particular child, such will is not 
impliedly revoked when the testator, 
in proceedings subsequently brought 


to compel him to support such child, 
executes a compromise agreement 
recognizing the legitimacy of the 
child and agreeing to educate and sup- 
port her after she reaches a certain 
age, but thereafter indicated no 
friendly interest in the child. In re 
Padelford’s Estate, 42 A. 381, 383, 190 
Pan Ou taie Muna IS bree oo lls (2) 
“There is simply a recognition of a 
legal liability from which there was 
no escape, with nothing whatever 
which altered the ‘previous obliga- 
tions and legal duties’ of the testator, 
or gave rise to a ‘reasonable presump- 
tion of change’ of testamentary pur- 
pose.” In re Padelford’s Estate, 
supra. (3) That the agreement re- 
cited that it was based on “love and 
affection’’ is not evidence of changed 
feelings, where it appears that what- 
ever “love and affection” existed had 
its origin in litigation to compel sup- 
port of the child and legal advice that, 
notwithstanding the testator’s knowl- 
edge justifying his denial of pater- 
nity, he was .regarded in law as the 
legitimate father of the child. In re 
Padelford’s Estate, supra. 


43. Newsom vy. Tucker, 36 Ga. 71; 
Pleasants’ Appeal, 77 Pa. 356. 


44. Revival of will by revocation 
of revoking instrument see infra §§ 
566-571. 


Revoked legacies as influencing con- 
struction see infra § 1156 in 69 C.J. 


45. Cal.—In re Berger’s Estate, 243 
P. 862, 865, 198 Cal. 103 [quot Cyc]; 
In, re Meyer’s Estate, 186 P. 393, 44 
Cal.App. 289. 


Ga.—Sutton v. Hancock, 42 S.B. 214, 
115 Ga. 857. 


Tll—Sloniger v. Sloniger, 43 N.E. 
1111, 161 Ill. 270. See Hawkins v. 
McKee, 151 N.E. 577, 580, 321 Ill. 198 
(“A revocation is a destruction of the 
will’). 

Ind.—Bowen y. Johnson, 6 Ind. 110, 
61 Am.D. 110. 


Ky.—Gibson v. Crawford, 56 S.W. 
(2d) 985, 247 Ky. 228. 


Mass.—Hartwell v. Rice, 
587. 


N.Y.—In re Backus’ Will, 63 N.Y.S. 
544, 49 App.Div. 410 [rev 61 N.Y.S. 
1070, 29 Mise. 448]; In re McClure’s 
Hstate, 173 N.Y.S. 206, 105 Misc. 347 
[aff 182 N.Y.S. 9385]; Gray v. Gray, 
39 N.Y.S. 57, 16 Misc. 226 [mod on 
other grounds 39 N.Y.S. 57, 5 App.Div. 
132]; Brush v. Wilkins, 4 Johns.Ch. 
506; Buchan vy. Rintoul, 3 Dem.Surr. 
SH on ale LOpElUne Sion Cat waOlINs Yc whe 


Pa.—In re Craft’s Estate, 30 A. 493, 
164 Pa. 520; Waltman v, Germantown 
Trust Co., 92 Pa.Super. 480. 


W.Va.—Kearns v. Roush, 146 S.B. 
729, 106 W.Va. 663. 


[a] On happening of event speci- 


1 Gray 


In any event, the revoking instrument 
does not, as such, confer on the testator any greater 
power over the alienation of the property disposed 
of than he had before the execution of such instru- 


fled by statute to constitute revoca- 
tion.—‘‘When the contingency provid- 
ed for by the Legislature [for revok- 
ing wills] becomes operative, the will 
is rendered dead as completely as if 
the testator had destroyed it by any 
of the means known to the law.” In 
re Berger’s Estate, 243 P. 862, 865, 
L98,-Cal A038: 


[b] “Revocation works no hard- 
ship; it brings about a descent and 
distribution under the just and politic 
rules prescribed for intestacy and 
aims for the care and protection of 
descendants.” In re Schuster’s Will, 
181 N.Y.S. 500, 502, 111 Misc. 534. 


[c] Rule applied.—(1) A will re- 
voked by conveyance of the property 
is not effective to pass after-acquired 
property. Bowen v. Johnson, 6 Ind. 
110, 61 Am.D. 110; In re Backus’ Will, 
63 N.Y.S. 544, 49 App.Div. 410 [rev 
61 N.Y.S. 1070, 29 Mise. 448]. (2) 
Where a deed of trust executed by a 
father provided that his daughter’s 
share should be paid to such persons 
as she designated in her will, the pow- 
er of appointment was not executed 
by a will which she made before her 
marriage, where the will was revoked 
in toto thereby. In re McClure’s Es- 
tate, 173 N.Y.S. 206, 105 Misc. 347 [aff 
182 N.Y.S. 935]. (3) A testator’s will 
devising property to his wife having 
been revoked by a subsequent will, 
she took nothing under the first will. 
Gibson vy. Crawford, 56 S.W.(2d) 985, 
247 Ky. 228. (4) A written direction 
of a depositor to pay the balance of 
certain funds to his wife on his death, 
being testamentary in character, be- 
came void, under decedent’s subse- 
quent will revoking all wills and 
testaments. Waltman v. Germantown 
Trust Co., 92 Pa.Super. 480. (5) A 
clause of a prior will nominating 
executors falls with that instrument 
by reason of its revocation by a new 
will making a completely different 
disposition of property. Kearns v. 
Roush, 146 S.E. 729, 106 W.Va. 663. 
(6) “Any implication, arising from 
the execution of the will, was de- 
stroyed by its revocation before it 
took effect.” Hartwell v. Rice, 1 Gray 
(Mass.) 587, 591. (7) The execution 
of a will which is afterward revoked 
cannot operate as an extinguishment 
or merger of previous advancements. 
Hartwell v. Rice, supra. 


46. Succession of Gilmore, 102 So. 
94, 157 La. 130. 


47. Ellsworth v. Aldrich, (Tex.Civ. 
App.) 295 S.W. 206. 
{a] Tllustration—An instrument 


executed in the form of a will may 
confer rights which may be enforced 
in a court of equity as a contract 
against heirs of deceased, notwith- 
standing its revocation as a testamen- 
tary instrument. Ellsworth vy. Ald- 
rich, (Tex.Civ.App.) 295 S.W. 206. 
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ment.*& 


Partial revocation.4® The effect of the revocation 
of a particular devise or bequest under a will may 
be merely to remove the particular gift from the 
Therefore, the remainder 
of the instrument may remain unaffected by such 
And while it has been held 
that, if the will contains a residuary clause, and there 
is a revocation of a specific devise or bequest with- 
out disposition of the property which is the subject 
thereof, it becomes a part of the residuary estate,°? 
it has also been held that, on the revocation of spe- 
cific gifts in the will, such gifts descend as intestate 


operation of the will.®°® 


partial revocation.®? 


48. Perkins v. Allen, 234 P. 25, 133 
Wash. 455. 


[a] Rule applied.—Where a will, 
disposing of property in conformance 
to an oral agreement, was revoked by 
execution of a subsequent will, it 
was held that such will could not ef- 
fect an alienation of property which 
was subject to an enforceable trust. 
Perkins v. Allen, 234 P. 25, 133 Wash. 
455. 


49. Walidity of partial revocation 
by mutilation, cancellation, and the 
like see supra § 510. 


50. Meredith v. 
157 A. 202, 204. 


“The result of the cancellation [of 
a specific devise] was not to make a 
new will in any respect, it was only 
to take out of the will so much there- 
of as had been cancelled.” Meredith 
v. Meredith, supra. 


[a] Revocation of bequestas nulli- 
fication of condition attached thereto. 
—Where the testatrix left a residuary 
bequest in trust to establish a school 
at her homestead site as a memorial 
to her deceased husband, on the condi- 
tion that trustees should forever care 
for the family mausoleum, where the 
residuary bequest was itself revoked 
by a subsequent disposition of prop- 
erty in the testatrix’s lifetime, the 
condition was~-also rendered void. 
Succession of Race, 80 So. 234, 144 
Tay 157. 


{b] Revoked direction as perma- 
nent nullity.—Direction of a will re- 
voked by a subsequent testamentary 
act is rendered a permanent nullity. 
In re Greenberg’s Will, 253 N.Y.S. 
667, 141 Misc. 874 [aff 257 N.Y.S. 1078, 
236 App.Div. 733 (aff 185 N.E. 704, 261 
N.Y. 474)]. 


Bis Cook vy. weflett, 202 ou. wou, 
169 Ark. 62; Russell v. Tyler, 6 S.W. 
Cayviot 224 Ky. 51+ >In re Kulp's 
Estate, 239 N.W. 6386, 639, 122 Neb. 
Lb. 


“In so far as its provisions are not 
affected by the act . . . from which 
revocation is implied, they should be 
executed, thereby giving effect to the 
intention of the testatrix as nearly as 
possible.”’ In re Kulp’s Hstate, supra. 


[a] Effect on residuary clause,— 
(1) “It [the cancellation of a par- 
ticular devise] had no effect on any 
other item except such as might re- 
sult to the residuary clause.” Mere- 
dith v. Meredith, (Del.) 157 A. 202, 204. 
(2) It has also been held that the 
residuary clause and the nature and 
extent of the property passing there- 
under is not, in any way, affected by 
the revocation of specific gifts. Rus- 
sell v. Tyler, 6 S.W.(2d) 707, 224 Ky. 
511, 


[b] Difficulty in administering 
legacy under a revoked portion of a 
will does not affect the validity of the 


Meredith, (Del.) 
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property and hence do not pass under a residuary 


remainder of the will, where proper 
proof is made. Russell v. Tyler, 6 
S-W.(2d) 707, 224 Ky. 511. 


52. Conn.—Giddings v. Giddings, 
er 334, 65 Conn. 149, 48 Am.S.R. 


ie ES v. Meredith, 157 A 


Mass.—Bigelow v. Gillott, 123 Mass. 
102, 25 ‘Am.R. 32. 


N.Y.—Heartt v. Livingston, 14 Hun 


285; Kip v. Van Cortland, 7 Hill 346 
[rev 1 Hill 590]; Adams v. Winne, 7 
Paige 97. 


N.C.—Barfield v. Carr, 86 S.E. 498, 
Ae ad 574; Branch v. Hunter, 61 


S.C.—Lopez v. Lopez, 23 S.C. 258. 


Tenn.—Donohoo y. Lea, 1 Swan 119, 
Am.D, 725. 


{a] It is reasonable to believe that, 
on revoking or cancelling a specific 
devise, it was the intention of the 
testator that the property specifically 
devised should take its place with the 
other property disposed of in the re- 
siduary clause, unless this should be 
contradictory to the declared purpose 
of the testator as found in other parts 
of the will. Meredith vy. Meredith, 
(Del.) 157 A. 202. 


[b] Xncrease in residuary estate as 
not requiring new testamentary in- 
strument.—That the effect of cancel- 
ling or revoking a specific devise is to 
make a change in the will to the ex- 
tent of increasing the residuary es- 
tate, yet this may be regarded as an 
incident to the cancellation and not 
such a change in the original will as 
can be made only by a codicil or a 
new will. Meredith v. Meredith, 
(Del.) 157 A. 202. 


53. U.S.—Brownell, v. De Wolf, 4 
I’.Cas.No. 2,037, 3 Mason 486. 


Ga.—Richardson v. Burns, 83 S.E. 
788, 142 Ga. 779. 


Ky.—Russell v. Tyler, 
707, 224. Ky. 511. 


5 aa ES ba v. Haynes, 111 Mass. 
346. 


N.J.—Mason’s Px’rs v. Tuckerton 
M. E. Church, 27 Nid. Ba. 47. 


N.Y.—In re Danklefsen’s Will, 157 
NaS. 19, 172, AppaDiv.» 339) 


Pa.—In re May, 25 Pa.Dist. 608; 
Waln’s Hstate, 2 Pa.Dist. 102, 12 Pa. 
Co. 385) [aft 27 A, 59,156. Paw 194% 
Harris’ Hstate, 2 C.Pl. 17. 


Tenn.—Ford v. Ford, 1 Swan 431. 

Eng.—Cresswell v. Cheslyn, 2 Eden 
123, 28 Reprint 843; Skrymsher v. 
Northcote, 1 Swanst. 566, 36 Reprint 
507, 1 Wils.Ch. 248, 37 Reprint 108. 


[a] Bule applied.—(1) A testator, 
revoking a Second will by which an 
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6 S.W.(2d) 


clause.°* At all events, where an estate is given by 
will with limitations over or dependent thereon, a 
revocation of the gift of the particular estate will 
not extend to, and affect, the revocation of the lim- 
itations,°4 unless such appears to be the intention 
of the testator.®° 


[§ 560] 2. Effect of Revocation of Hither Will or 
Codicil on the Other. 
be so independent of each other that either may 
stand alone, otherwise the revocation of either a will 
or a codicil may operate as an implied revocation of 
the other,®*® nevertheless, in accordance with the rule 


While a will and codicil may © 


additional bequest was made, thus 
reducing the residue bequeathed by 
the earlier will, died intestate as to 
such additional bequest. In re Dan- 
ktlefsen’s Will, 157—N.Y-S. 119, 9073 
App.Div. 339. (2) Where property is 
devised to several persons in com- 
mon and the will is revoked as to one, 
the property which would have pass- 
ed to him except for the revocation 
becomes intestate estate and does not 
pass to the other tenants. Brownell 
v. De Wolf, 4 F.Cas.No. 2,037, 3 Mason 
486; Richardson y. Burns, 83 S.E. 788, 
142 Ga. 779; Mason’s Ex’rs v. Tucker- 
ton M. BE. Church, 27 N.J.Eq. 47; In re 
May, 25 Pa.Dist. 608. (3) Where a 
bequest to one of several residuary 
legatees is revoked, and no other dis- 
position of it is made, it becomes in- 
testate estate and does not pass to the 
remaining residuary legatees. Smith 
v. Haynes, 111 Mass. 346; Riley’s 
Est., 20 Pa.Co. 376; Harris’ Estate, 2 
C.Pl. (Pa.) 17; Ford vy. Ford, 1 Swan 
(Tenn.) 431. : 


54. Ill.—Vestal v. Garrett, 64 N.E. 
345, 197 Ill. 398. 


Md.—Boyle v. Parker, 3 Md.Ch. 42. 


N.J.—Gillespie vy. Gillespie, 126 A. 
744, 96 N.J.Hq. 501 [aff 129 A. 922, 98 
N.J.Eq. 413]; Lyon v. Clawson, 39 A. 
1064, 56 N.J.Eq. 642 [aff 43 A. 1098, 
58 N.J.Eq. 584]. 


N.Y.—Heartt v. Livingston, 53 How. 
Pr. 487 [aff 14 Hun 285]; Westcott v. 
Cady, 5 Johns.Ch. 334, 9 Am.D. 306. 


Pa.—In re May’s Estate, 102 A. 422, 
259 Pa. 115. 


Eng.—Alt v. Gregory, 8 De G.M.&G. 
221, 57 Eng.Ch. 172, 44 Reprint 375; 
Fitzmaurice v. Sadlier, Ir.R. 12 Eq. 
544 [rev 12 Ir.Eq. 136]; Poore v. 
Wright, 3 L.T.Rep.N.S. 7738. 


{a] Illustrations.—(1) In case of 
a bequest in trust for life to one, the 
principal to another, absolutely, the 
revocation of the life interest does not 
revoke the bequest of the remainder. 
Gillespie v. Gillespie, 126 A. 744, 96 
N.J.Eq. 501 [aff 129 A. 922, 98 N.J.Ea. 
413]. (2) After a bequest of a residu- 
ary eState in trust to pay the income 
to three legatees for life, with a pro- 
portionate share of the principal over 
to a child or children of deceased leg- 
atees, a codicil revoking the bequest 
to one lJegatee did not affect the gift 
in remainder to his children. In re 
May’s Estate, 102 A. 422, 259 Pa. 115. 


55. Brown v. Lawrence, 8 Cush. 
(Mass.) 390; Murray vy. Johnston, 2 
C.&L. 104, 3 Dr.&War. 143; Sanford 
v. Sanford, 1 De G.&Sm. 67, 63 Reprint 
974; Boulcott v. Boulcott, 2 Drew. 25, 
2 Eq.Rep. 457, 61 Reprint 627; Mad- 
den v. Kirwan, Ir.R. 7 Eq. 570; Phil- 
ipps v. Allen, 7 Sim. 446, 8 Eng.Ch. 
446, 58 Reprint 909; Edwards yv. Find- 
lay, 25 Ont. 489. 


56. In re Francis’ Will, 182 N.Y.S. 
695, 708, 73 Mise. 148; Malone’s Adm’r 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that the revocation of a particular devise or bequest 
operates to remove the particular gift from the op- 
eration of the will,°’ where such revocation is ac- 
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complished by means of a codicil, the particular gift 
is effectively removed from the operation of the 


IX. REVIVAL AND REPUBLICATION ®® 


[§ 561] A. Definitions 


sense, °° 


and Distinctions. 
though the terms are sometimes used in the same 
“revival” is where a testamentary instru- 


[By Doucias Ropinson GRAY] 


Al- 


ment or disposition which has been revoked or be- 


come invalid is restored or set up by reéxecution 
or by incorporation in a valid testamentary instru- 
ment while ‘‘republication” is a term applied to those 
cases where a valid will or codicil is reéxecuted or 
confirmed in such a way as to acquire some force or 
efficacy which it did not previously possess.%+ 
publication of wills is of two kinds, express and im- 
Express republication occurs 
where the testator repeats those ceremonies which 
were essential to constitute a valid execution with 
the avowed intention of republishing the will. 
plied or constructive republication takes place where 
the testator for some other purposes makes a codicil 


pled or constructive. 


v. Hobbs, 1 Rob. (40 Va.) 366, 39 Am. 
D. 263; Medlycott v. Assheton, 2 Add. 
Eccl. 229, 162 Reprint 278. 


“Tf they [the codicil and the will] 
are necessarily interdependent or so 
interinvolved as to be incapable of 
separate existence, the revocation of 
the will ipso facto revokes the codicil, 
otherwise not.” In re Francis’ Will, 
supra. 


“Tt would seem . . that so plain 
a proposition needs no citation of par- 
ticular authority. Just as there are 
some formale# which demonstrate 
themselves, so there are propositions 
so evident that their mere statement 
demonstrates and concludes. their 
truth.” In re Francis’ Will, supra. 


[a] Revocation of will held to re- 
voke codicil thereto.—Youse v. For- 
man, 5 Bush (Ky.) 337; In re Francis’ 
Will, 132 N.Y.S. 695, 73 Mise. 148; 
In re Nokes’ Estate, 130 N.Y.S. 187, 
71 Misc. 382; Matter of Brookman, 
33 N.Y.S. 575, 11 Misc. 675; Malone’s 
Adm’r v. Hobbs, 1 Rob. (40 Va.) 366, 
39 Am.D. 263; Matter of Bleckley, 8 
P.D. 169; Grimwood v. Cozens, 2 
Swab.&Tr. 364, 164 Reprint 1037. 


[b] Bevocation of will held not to 
revoke codicil—Smith’s Hstate, 3 C. 
Pl. (Pa.) 212; Medlycott v. Assheton, 
2 JAdd.Hiecl; 229, 162° Reprint 278; 
Tagart, v. Hooper, 1 Curt.Eccl. 289, 
163 Reprint 98; Matter of Ellice, 33 
L.J.P.&M. 27. 


[c] Bevocation of codicil held not 
to revoke wilL—Osburn v. Rochester 
Trust & Safe Deposit Co., 102 N.E. 
ee 209 N.Y. 54, 46 L.R.AN.S. 9838, 

Ann.Cas.1915A 101. 


[d] Under Wills Act (1 Vict. c 26) 
it has been held that the revocation 
of a will does not operate as an im- 
plied revocation of the codicil which 
stands, until revoked, as such. Gardi- 
ner v. Courthope, 12 P/D. 14; Matter 
of Turner, L.R. 2 P.&D. 403; Matter 
of Savage, L.R. 2 P.&D. 78; "Black v. 
Jobling, LR. 1 P.&D. 685. 


57. See supra § 559. 


58. Goodloe’s Ex’r v. Fuller, 270 
S.W. 23, 25, 207) Ky. 765; White v. 
Roberts, 125 A. 733, 145 Md. 405; Inre 
Cable’s Will, 206 N.Y.S. 501, 123 Misc. 
894 [aff 210 N.Y.S. 187, 213 App.Div. 


wills, 


Re- 


revive.®? 


Im- 
before.®® 


512]; Garnier v. Garnier, 108 A. 595, 
265 Pa. 175; Walls v. Walls, 37 A. 859, 
eZ Pawe226- 


“A codicil revoking a devise in a 
will leaves the will as though that de- 
vise had never been made or had been 
omitted from the will.’ Goodloe’s 
Ex’r v. Fuller, supra. 


{a] In other words, although the 
revocation of a codicil does not neces- 
sarily revoke the will to which the 
codicil refers, the will is not restored 
to its original form by such revoca- 
tion, but on the destruction of the 
codicil with revocatory intent, the 
will and prior codicils remain a valid 
testamentary disposition, except that 
the property disposed of in the revok- 
ed codicil passes as intestate prop- 
erty. In re Cable’s Will, 206 N.Y.S. 
501, 128 Misc. 894 [aff 210 N.Y.S. 187, 
213 App.Div. 512]. 


[b] Tllustrations.—(1) Where the 
testatrix gave the residue of her es- 
tate, “divided into equal parts,” to 
her grandson, and to the children of 
a friend, and by codicil revoked the 
gift to the grandson, and died, leaving 
as her only next of kin a brother, the 
grandfather of the grandson, and the 
friend then had three children, the 
estate would go one fourth to the 
brother under the Intestate Laws and 
three fourths to the friend’s children, 
share and share alike. Garnier v. 
Garnier, 108 A. 595, 265 Pa. 175. (2) 
A codicil giving a life beneficiary 
power of appointment as to remain- 
ders was construed as revoking the 
devises of the remainders, and as to 
them the testator was held to have 
died intestate. White v. Roberts, 125 
A. 733, 145 Md. 405. (3) A will dis- 
charging all obligations that testator 
had against any of his children did 
not discharge an obligation against a 
son, where all the provisions of the 
will in his favor were afterward re- 
voked by a codicil. Walls v. Walls, 
87 A. 859, 182 Pa. 226. 


{c] Where codicil directs sale of 
real estate devised by will.—Proceeds 
of the sale of real estate directed to 
be sold by a codicil have been held to 
be distributable according to the de- 
vises of the same real.estate under 
the will except to the extent that the 
proportions of the proceeds which are 
to go to particular persons are chang- 


to his will, in which ease the effect of the codicil, 
if any, if not neutralized by internal evidence of a 
counter intention, is to republish the will.°? 


[§ 562] B. Revival or Republication Generally— 
1. General Rules. 
whether of realty or personalty, which had 
been revoked, could be revived or republished by an 
informal writing, or even by parol evidence of the 
testator’s acts or declarations, showing an intent to 
Under the statute of frauds no will of 
lands could be republished except by reéxecution in 
the presence of three attesting witnesses or by a duly 
executed codicil.®4 
of personalty, which could be revived by parol as 
A later English statute passed in the time 
of Victoria®® applied a like requirement to all wills 


The common-law rule was that 


This statute did not affect wills 


ed by the codicil. Pocock v. 
den, 140 A. 208, 154 Md, 249. 


59. Ratification of will procured 
by undue infinence see supra § 446. 


60. See cases infra this section; 
and §§ 562-590. 


61. 1 Jarman Wills (6th ed) pp 
192, 197. 


[a] Under Statute of Wills (1 
Vict. c 26), there is a distinction be- 
tween revival of a will and the re- 
publishing. ‘A will that is republish- 
ed is not a revoked will but a will 
that is revived is a will that has been 


Glad- 


eevee Skinner v. Ogle, 9 Jur. 432, 
62. Matter of Simeone’s Estate, 


253 N.Y.S. 683, 141 Misc. 737. 


63. Harwell v. Lively, 30 Ga. 815, 
76 Am.D. 649; Bohanon v. Walcot, 1 


Miss. 336, .29 Am.D. 6381; Jones v. 
Hartley, 2 Whart. (Pa.) 103; Havard 
v. Davis, 2 Binn. (Pa.) 406; Jackson 


v. Hurlock, Ambl. 487, 27 Reprint 318, 
2 Eden 263, 28 Reprint 899; Braham 
Ni Burchell, 3 Add.Eccl. 243, 162 Re- 
print 468; Long v. Aldred, 3 ‘Add. Eecl. 
48, 162 Reprint 399; Abney v. Miller, 
9 Atk. 593, 26 Reprint 755. 


64. Sawyer’s Legatees vy. 
Heirs, 7o2N.C..ie4? 
olds, 3 Hagg.Eccl. 


Sawyer’s 
Daniel v. Nock- 
777, 162 Reprint 


1341 
65. Braham v. Burchell, 3 Add. 
Eccl. 248, 162 Reprint 468; Long v. 


Aldred, 3 Add.Eccl. 48, 162 Reprint 
399; Miller v. Brown, 2 Hagg.Eccl. 
209, 162 Reprint 837; Alford v. Earle, 
Nels. 162, 21 Reprint 816, 2 Vern.Ch. 
209, 23 Reprint 736; Brotherton v. 
Hellier, 2 Lee 55, 161 Reprint 262. 


66. St. 1 Vict. c 26 § 22 (this stat- 
ute provided that no will or codicil, 
or any part thereof, which should be 
in any manner revoked, should be re- 
vived otherwise than by the reéxecu- 
tion thereof, or by a codicil duly exe- 
cuted and showing an intention to re- 
vive the same; and when any will or 
codicil which should be partly revok- 
ed and afterward wholly revoked 
should be revived, such revival should 
not extend to so much thereof as 
should have been revoked before the 
revocation of the whole thereof, un- 
less an intention to the contrary 
should be shown). 
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whether relating to realty or personalty.§? 


In United States. 


67. Daniel v. Nockolds, 3 Hagg. 
Eccl. 777, 162 Reprint 1341; Hale v. 
Tokelove, 2 Robb.Eccl. 318, 163 Re- 
print 1331; Doe v. Walker, 12 M.&W. 
591, 152 Reprint 1334. 


68. See infra §§ 566-571. 


69. U.S.—Musser v. Curry, 
Cas. 9,973, 3 Wash.C.C. 481. 


Ala.—Barker v. Bell, 46 Ala. 216. 
Conn.—Witter v. Mott, 2 Conn. 67. 


Nowa.—Carey v. Baughn, 36 Iowa 
540, 14 Am.R. 534. Compare In re 
Cameron’s Estate, 241 N.W. 458 (dic- 
tum to the effect that a revoked will 
may be revived by any act indicating 
an intent to revive). 


Ky.—P’Pool’s Ex’r v. P’Pool’s Ex’x, 
89 S.W. 687, 121 Ky. 588, 28 Ky.L. 
539; Sanders’ Adm’r v. Babbitt, 51 S. 
W. 168, 106 Ky. 646, 21 Ky.L. 240; 
Stewart v. Mulholland, 10 S.W. 125, 
88 Ky. 38, 10 Ky.L. 824, 21 Am.S.R. 


ili ged Ns 


320; Sharp v. Wallace, 83 Ky. 584, 7 
Ky.L. 558; Maxwell v. Maxwell, 3 
Metce. 101. 


Minn.—iIn re Penniman’s Will, 20 


Minn. 245, 18 Am.R. 368. 


N.Y.—Matter of Stickney, 
S06 edolo wNey. 42) 0. Am.S:R, 246% 

TOW eve Clarkes (ti Ney. o09s, ono re 
Kuntz, 148 N.Y.S. 384, 163 App.Div. 
126; Matter of Brewster, 76 N,Y.S. 
283, 72 App.Div. 588; Matter of Simp- 
son, 56 How.Pr. 125; Jackson v. Pot- 
ter, 9 Johns. 312. 


N.C.—Sawyer’s Legatees v. Saw- 
yer’s Heirs, 52 N.C. 134; Love v. 
Vohnston. sota Nic. 0503» battle Vv. 
Speight, 32 N.C. 459. 


Ohio.—Reynolds’ Lessee v. Shirley, 
TmOHOM EU: ki, 3:9) ~ 


Pa.—Broe v. Boyle, 108 Pa. 
Neff’s Appeal, 48 Pa. 501; Gable’s 
srs eve-Daub, 40) Pa. 20%; 5 In: re 
Fransen’s Will, 26 Pa. 202; Campbell 
v. Jamison, 8 Pa. 498; Wallace v. 
Blair, 1 Grant 75; Wilson’s Will, 12 
Pa.Dist. 649. 


S.c.—Dunlap v. Dunlap, 
305; (Cogdell’s Hxirs, v. 
Heirs, 3 8S.C.Eq. 346. 


Vt.—Warner v. Warner’s Estate, 37 
Vite 1356. 


[a] Statutes expressly barring re- 
voked wills from probate.—Statutes 
providing that before admitting a will 
to probate it must be proved to the 
satisfaction of the court that such 
will has not been revoked by the tes- 
tator, foreclose the right of revival 
of a revoked will, and under such 
statutes nothing will give such re- 
voked will validity short of its reéxe- 
cution and republication as an entire- 
ly new will. Brackenridge v. Rob- 
erts, 267 S.W. 244, 270 S.W. 1001, 114 
Tex. 418 


[b] Statutes requiring reéxecu- 
tion.— (1) Under statutes providing 
that no will or codicil or any part 
thereof, which shall be in any man- 
ner revoked, shall thereafter be reviy- 
ed otherwise than by reéxecution 
thereof or by a codicil executed with 


55 N.E. 


76; 


4°S,.C. Eq. 
Cogdell’s 


Subject to certain exceptions 
relative to the revocation of a subsequent will as ef- 
fecting the revival of a prior will,°® it is a general 
rule, under statutes regulating the execution of wills 
and under statutes expressly regulating revival of 
wills, that the revival of a will is so far the execu- 
tion of a new will as to require a reéxecution and 
republication in accordance with statutory formali- 
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prescribed formalities, and then only 
to the extent to which an intention 
to revive the same is shown thereby, 
a will once revoked may not be re- 
vived by parol (Walker v. Hibbard, 
215 SOW. 800, 185 Ky.-795, 11. A.LaR. 
832) (2) although a reéxecution of the 
will is not essential if there is a re- 
publication by codicil (Gooch v. 
Gooch, 113 S.E. 8738, 134 Va. 21). 


[c] Statutes requiring republica- 
tion have been construed as not re- 
quiring a reéxecution. In re HEngle’s 
Estate, 276 P. 270, 129 Or. 77. 


{[d] Wnder statutes providing that 
the common law of England, so far 
as applicable and of a general nature, 
shall be considered of full force with- 
in the jurisdiction until repealed by 
legislative authority, the English 
common law as to revival of wills ap- 
plies except as modified by statute. 
Phillippe v. Clevenger, 87 N.E. 858, 
259 INS Liz et6- Ann. Cas.4207 > knee 
Austin’s Estate, 243 Ill.App. 386; 
Sims v. Hays, 212 Ill.App. 23. 


Formalities required for execution 
of will see supra § 273 et seq. 


70. Barker vy. Bell, 46 Ala. 216. 


71. Barker v. Bell, supra; Black- 
ett v. Ziegler, 133 N.W. 901, 153 Iowa 
aoe 37 L.R.A.N.S. 291, Ann.Cas.1913E 


[a] For example, the testator may 
use the same written or printed doc- 
ument that was used at first. Bark- 
er v. Bell, 46 Ala. 216. 


72. Austin v. First Trust & Sav- 
ings Bank, 175 N.E. 554, 343 Ill. 406 
[rev 256 Ill.App. 236]; Succession of 
Ledet, 128 So. 273, 170 La. 449. 


[a] Another will.—When a testa- 
tor has made a will, valid in form, and 
it has afterward been revoked either 
by operation of law or by act of the 
testator, he may reinstate the will by 
another will, valid in form, as effec- 
tively as if he made a new will con- 
taining the same provisions. Succes- 
sion of Ledet, 128 So. 278, 170 La. 449 
(citing French authorities). 


[b] Instrument not mere delivery 
order.—An instrument whereby the 
testatrix attempted to dispose of mon- 
ey, securities, property, and personal 
belongings to her husband was not a 
mere delivery order, but constituted 
a republication of a prior will and re- 
voked any codicils inconsistent there- 
with. Austin v. First Trust & Sav- 
ings Bank, 175 N.E. 554, 343 Ill. 406 
[rev 256 Ill. App. 236]. 


Revival or republication by codicil 
see infra §§ 576-590. 


73. See statutory provisions; 
cases infra this note. 


[a] In Ohio, to constitute a valid 
revivor of a revoked will, under Gen. 
Code § 10562 (1) the testator must ac- 
knowledge the instrument to be his 
last will before the witnesses who 
have already signed his will (Collins 
v. Collins, 143 N.. 561, 110 Ohio St. 
105, 38 JN HIRE 230), (2) or, if before 
other witnesses, then these witnesses 
must sign thé will at the request of 


and 


ties in order to become effective.®° 
vival under such statutes the testator may use the 
same form of words with or without variations,’° 
either reéxecuting the original instrument’! or exe- 
cuting a different instrument indicating an intent to 
republish the original instrument,’? ‘although in the 
absence of statutes so permitting‘® a will may not be 
revived or republished by parol.74 


In case of holographic will it has been held that it 


we 
[§ 562 


To effect a re- 


the testator (Collins v. Collins, su- 
pra), (3) or the testator and two wit- 
nesses must sign some other written 
instrument showing such intent (Col- 
lins v. Collins, supra), (4) or such 
testator must republish his will with 
the same formalities as attended its. 
original execution and _ publication 
(Collins v. Collins, supra). 


[b] In Pennsylvania (1) the stat- 
utes regulating the execution of wills 
do not require witnesses to subscribe 
their attestation of the will except in 
certain specified circumstances, as 
with respect to charitable bequests or 
devises, and ordinarily permit proof 
of the will by nonsubscribing wit- 
nesses (see supra § 314). (2) And 
there are a number of decisions hold- 
ing that since the original publica- 
tion of the will may be proved by pa- 
rol its republication may likewise be 
so proved, and that therefore a will 
may be revived or republished by 
parol. Jones v. Hartley, 2 Whart. 
103; Zug’s Hst., 19 Pa.Dist. 266; Gil- 
lespie’s Hst., 5 Pa.Dist. 65. (3) An- 
other decision states that there is 
nothing in the Pennsylvania Wills 
Act to interdict a republication by 
parol, although adding that if, by a 
change of circumstances, the act of 
republication makes a difference in 
disposition of the estate, it becomes 
so far void because then it would in 
effect be allowing a disposition of the 
estate by parol. Campbell v. Jamison, 
8 Pa. 498. (4) Other decisions ex- 
pressly decline to pass on the ques- 
tion of whether a will may be repub- 
lished by parol. In re Baum’s Estate, 
112 A. 141, 269 Pa. 63; Wilson’s Will, 
12 Pa.Dist. 649. (5) Finally, there 
are decisions holding that no parol 
publication can revive a will avoided 
by subsequent marriage or the after 
birth of issue so as to make it speak 
as if originally made after these 
events (In re Baum’s Hstate, 112 A. 
141, 269 Pa 63; Baum’s Estate, 29 
Pa.Dist. 449), (6) and it has been 
said that this conclusion does not 
involve a holding as to whether a 
will may or may not be republished by 
parol (In re Baum’s Estate, 112 <A. 
141, 269 Pa. 68 [expressly declining 
to pass upon the question of whether 
a will may be republished by parol 
but holding that a will revoked by 
operation of law on the birth of an 
afterborn child in effect contains a 
codicil, added by operation of law, 
giving a certain part of the estate to 
the afterborn child, and therefore 
even if parol declarations were re- 
garded as a republication of the will, 
this would not defeat the rights of 
the afterborn child, who would take 
under the will in its form when re- 
published and containing the legally 
implied provision for him]). 


Ate Ala.—Barker v. Bell, 46 Ala, 


Conn.—Witter v. Mott, 2 Conn. 67. 


Iowa.—McCarn v. Rundall, 82 N.W. 
924, 111 Iowa 406; Carey v. Baughn, 
36 Iowa 540, 14 Am.R. 534. 


Ky.—Dougherty v. 


Dougherty, 4 
Mete. 25; A i 


Maxwell v. Maxwell, 3 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 562-564] 


may be revived only by a duly attested will or by 
another holographic will, and that parol declarations 
are insufficient to effect a revival or republication.’® 


[§ 563] 2. Will Revoked by Operation of Law. 
Under statutes requiring wills to be executed with 
certain formalities, a duly executed will which is re- 
voked by operation of law can be revived only by a 
due reéxecution of the will,’® or by a codicil showing 
an intent to revive,“’ and may not be revived by pa- 
rol declarations of the testator,’® nor by subsequent 
removal of the conditions causing revocation.7® It 
has been held that, after revocation of a will by rea- 
son of the subsequent birth of a child, the matter of 
permitting the testator thereafter to restore the will 
to its original condition is not a question of revival 
by parol, but of making a new will by parol, and 
that the latter may not be done.*® Where a devise 
of realty is revoked by the testator’s conveyance 
thereof in his lifetime, his subsequent reacquisition 
‘of such realty does not, it has been held, revive the 
devise,®§! although in other jurisdictions the view 
is taken that the devise under such circumstances is 
not revoked,®? and further, even in a jurisdiction an- 


Metc. 101. 
N.C.—Means v. Ury, 53 S.E. 850, 141 
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revoked by the marriage, was not re- 83. 
vived by the death of her husband. 


[68 C.J.] 885 


nouncing the first rule, it has been held that, where 
the testator parts with personal property after mak- 
ing a bequest thereof in his will, the reacquisition of 
such personalty revives the bequest.2 Where a will 
is revoked under a statute expressly providing for 
absolute revocation under specified conditions, a sub- 
sequent amendment of the statute qualifying the rey- 
ocation will not permit revival of the will,?4 and a 
will so revoked can be given life and validity only 
by some testamentary writing executed and attested 
in the manner prescribed by Jaw.?® Under statutes 
providing for revival of revoked wills by reéxecution 
or by codicil,?* a will revoked by operation of law 
may not be revived by parol declarations.*7 


{[§ 564] 3. Contingent Will Revoked by Its Own 
Terms.** <A contingent will revoked under its own 
terms may not thereafter be revived by parol decla- 
rations of the testator,®® and after a contingent 
will has become inoperative by reason of failure of 
the condition to happen, it may not be revived by 
the testator’s subsequent retention of the instru- 
ment and his delivery thereof to his attorney.°° Un- 
der statutes requiring reéxecution to revive a revok- 


In re Austin’s Estate, 243 Ill. 
App. 286. 


Long v. Aldred, 3 Add.Eccl. 48, 162 >. 
Se ea ee aeeh ees Uare'| Reprint 699, affecting realige—' Tle ainaten ete 
Battle v. Speight, 32 N.C. 459 (where 80. In re Baum’s WHstate, 112 A. | different in the case of personal prop- 


141, 269 Pa. 63. 
tate, 29 Pa.Dist. 


the court held that even if a will could 
be republished by parol the evidence 


See In re Baum’s Es- 
449 (to the 


erty, because the underlying common- 


effect |law rules affecting the devise and 


in the case was insufficient to show a 
parol republication, and expressly re- 
fused to decide whether or not there 
could be a parol republication). But 
see Hatch v. Hatch, 3 N.C. 191, 194 
(holding that any circumstance what- 
ever plainly indicative of a testator’s 
satisfaction with a paper as his will 
ata particular period may be taken as 
a republication thereof). 


oh pk aaa v. Warner’s Estate, 37 
Vt 3 


heh Dine s Legatees yv. Sawyer’s 
Beirs, 52 N.C, 134. 


Holographic wills generally see su- 
pra §§ 396-407. 


76. JIowa.—Carey v. 
Iowa 540, 14 Am.R. 534. 


Y.—Brown v. Clark, 77 N.Y. 369. 


N.C.—Means v. Ury, 53 S.E. 850, 
141 N.C. 248; Sawyer’s Legatees v. 
Sawyer’s Heirs, 52 N.C. 134. 


Pa.—In re Gillespie’s Will, 26 
Pittsb.Leg.J.N.S. 222, 43 Pittsb.Leg. 
ROS e 21a oe 


Eng.—James v. Shrimpton, 1 P.D. 
431; Long v. Aldred, 3 Add.Eccl. 48, 
162 Reprint 399; Brady v. Cubitt, 1 
Dougl. 31, 99 Reprint 24; Matter of 
Wollaston, 9 Jur.N.S. 727. 


[a] Im absence of statutory pro- 
visions governing revival, a will re- 
voked by operation of law may be re- 
vived only by republication with the 
same formalities that were required 
for its original publication. Carey v, 
Baughn, 36 Iowa 540, 14 Am.R. 534, 


77. See infra § 582. 


78. Carey v. Baughn, 36 Iowa 540, 
14 Am.R. 534. 


79. Phillippe v. Clevenger, 87 N.E. 
Sse vey Lis ellie LG. Ann. Cas. 20% 
Sims v. Hays, 212 Ill.App. 23; Brown 
we Clarke 77 Ni. 369); Long v. Aldred, 
3 Add.Eccl. 48, 162 Reprint 399. 


[a] Woman becoming widow.— 
Where a woman executed a will and 
then married and subsequently be- 
came a widow, her will, which was 


Baughn, 36 


that a will revoked by a subsequent 
marriage or birth of issue may not 
be revived by later parol publication). 
But see Zug’s Est., 19 Pa.Dist. 266 
(letter stating that birth of child 
shall not disturb disposition operates 
to defeat intestacy as to afterborn 
child). 


[a] Tlustration.—Where a _ will, 
leaving all to the testator’s wife, is 
revoked in part by the birth of an 
afterborn child, the law in effect adds 
a codicil to the testator’s will provid- 
ing that a certain percentage of his 
property shall pass to such child, and 
therefore the will originally signed by 
the testator is no longer his will, but 
only a part of it, so that the testa- 
mentary provision for the wife is 
gone, and the real question involved 
is not whether there can be a repub- 
lication by parol but whether the tes- 
tator could by parol restore to his 
wife the testamentary provision 
which had been taken from her by 
operation of law, and it is clear that 
he cannot because if the wife’s claim 
were sustained “that which was not a 
will at the time of the alleged repub- 
lication of it would have become one 
by parol. To this no answer can be 
made, and we need pursue the subject 
no further.” In re Baum’s Estate, 112 
A. 141, 142, 269 Pa, 638. 


81. Phillippe v. Clevenger, 87 N.E. 
858, 209 Til, 117, 16 Ann.Cas, 207, 14 
Prob.Rep.Ann. 155; Sims v. Hays, 212 
IlLApp. 23. 


[a] Mlustration.—‘“‘A devise of 
land by a testator, who afterwards 
sells the land, is not revived by the 
testator subsequently reacquiring ti- 
tle to the land,” the Mnglish common 
law governing as to revocation and 
revival of wills in Illinois so far as 
not repealed by statute. Sims v. 
Hays, 212 Ill.App. 28, 25. See to same 
effect Phillippe v. Clevenger, 87 N.E. 
858, 289 Ill. 117, 16 Ann.Cas, 207. 


82. See supra § 548. 


Property disposed of and again ac- 
quired as subject of testamentary dis- 
position generally see supra § 106. 


conveyance of personalty were differ- 
ent and they still are, under our stat- 
utes. As to personal property a will 
spoke as of the time of the testa- 
tor’s death, at common law, and noth- 
ing to be found in our statute chang- 
es that rule. A will therefore always 
has, and still does, pass after-acquir- 
ed personal property. Therefore, 
even if a testator made a conveyance 
of a personal property, that would 
not, of itself, operate as a revocation 
of a prior bequest of such property, 
for he might reacquire it, and if so, 
it would still pass under the be- 
quest.” In re rigs hate Estate, 243 
WOE, aR 386, 412 


In re Berger's Estate, 243 P. 
368, 198 Cal. 103 


fa] qlnstratlion. Where the tes- 
tatrix made a will which was abso- 
lutely revoked by her subsequent 
marriage, under the statute then in 
force, the fact that such statute was 
amended after her marriage and be- 
fore her death, so as to make the sur- 
vival of her husband and her failure 
to provide for him the conditions on 
which the will of a woman should be 
revoked by marriage, did not permit 
revival of her revoked will upon the 
divorcing of her first husband, and the 
death of her second husband prior to 
the death of the testatrix, the will 
having been absolutely revoked upon 
her first marriage. In re Berger’s Es- 
tate, 243 P. 862, 198 Cal. 103. 


85. In re Berger’s Estate, supra. 
86. See supra § 562. 


87. Stewart v. Mulholland, a S.W. 
125, 88 Ky. 38, 10 Ky.L. 824, 21 Am. 
S.R. 320; Gooch v. Gooch, 113 S.E. 
878, 134 Va. 21 (recognizing rule, but 
phintes there was a revival by codi- 
cil). 

88. Conditional or contingent wills 
generally see supra § 256. 


Effect of republication on con. 
tingeut will see infra § 573. 


eee French v. French, 14 W.Va. 
90. Ferguson vy. Ferguson, (Tex. 


856 [68 C.J.] 
ed will, a contingent will becoming revoked by its 
own terms may not be revived except by execution of 
a new will in the manner prescribed by statute for ex- 
ecution of wills,°! and subsequent delivery of the 
revoked will to the sole beneficiary thereunder by the 
maker with oral declarations that it is his last will 
is insufficient to effect a revival.®? 


[§ 565] 4. Mutilated Will.°* Under statutes reg- 
ulating the execution of wills, where a will has been 
revoked by some form of mutilation, it is ordinarily 
held that it may not be revived except by reéxecution 
and reattestation in accordance with the statutory 
requirements,°* although a will physically modified 
or changed after execution will be admitted to pro- 
bate in its modified form where it has been reéxecut- 
ed in accordance with statutory requirements.®® 
Among other acts which have been held insufficient 
to effect the revival or republication of a mutilated 
will are the restoration of erased portions,®® the 
substitution of the name of another for the erased 
name of a devisee,®* and the gumming on of a pre- 
viously torn off signature,®°> although it has been 
held that the act of testator in replacing a torn-off 
signature by a new piece of paper pasted in its place 
and re-signing the will on such new piece of paper 
constitutes a republication reviving the will and en- 
titling it to probate.°® 


[$ 566] 5. Will Revoked by Subsequent Willt+— 
a. In England. Under the doctrine of the English 
common law revocation of a subsequent will ex- 


“WILLS 


[§§ 564-567 


pressly or impliedly revoking a prior will, not physi- 
cally canceled or obliterated, operated to revive the 
prior will,? although in the ecclesiastical courts there 
was no revival or republication of a former will by 
virtue of the revocation of a subsequent will, unless 
the testator so intended.* The statute of Victoria* 
was held to abolish the doctrine formerly existing 
that a will revoked by a later instrument was revived 
by a revocation of such instrument; and it made no 
difference whether the revoking instrument owed its 
revoking efficacy to an express clause or revocation 
contained in it, or to a mere inconsistency of dispo- 
sition. In either case, the revoked will could be re- 
published only by reéxecution or the execution of a 
codicil. A prior will revoked by a subsequent will 
still in force could not be revived by mere parol dec- 
larations of the testator although bequeathing per- 
sonalty as well as realty, and therefore not within 
the then existing statute of frauds so far as the be- 
quest of personalty was concerned.® 


[§ 567] b. In United States—(1) In Absence ot 
Express Statutory Provision. In jurisdictions hay- 
ing no express statute on the subject of revival or 
republication, and where the courts reach their de- 
cisions on the basis of the rule of the English com- 
mon law or of the ecclesiastical courts,’ or rely on 
impheations arising from statutes providing merely 
that a prior will may,be revoked by a subsequent 
will,® the authorities are in conflict as to whether 
revocation of the subsequent will works a revival of 


Civ.App.) 288 S.W. 833, 838. 


“The fact that the instrument was 
retained and delivered to her [tes- 
tatrix’s] trusted attorney would not 
be a republication, for, if it is a con- 
ditional or contingent will, it could 
not be revived or given legal life by 
reason of such relationship and trans- 
actions with it.” Ferguson v. Fergu- 
son, supra. 


91. Walker v. Hibbard, 215 S.W. 
800, 185 Ky. 795, 11 A.L.R. 832. 


92. Walker v. Hibbard, supra. 


98. Alterations of will as invali- 
dating it in whole or in part see supra 
§ 272. 


Pilling in blanks in incomplete will 
after execution see supra § 264. 


94 Barker v. Bell, 46 Ala. 216. 


[a] Will revoked by tearing off 
names of maker and attesting wit- 
nesses cannot be republished unless 
the will be re-signed and reattested as 
required by the statute relating to 
the execution of wills. Barker v. 
Bell, 46 Ala. 216. 


95. In re Kohn’s Estate, 137 N.W. 
735, 172 Mich. 342. 


[a] Interlineations.—Where a will 
duly executed was subsequently 
changed by interlineations, and the 


testatrix, satisfied with the modifica- 
tion, retraced her name, and then stat- 
ed to the two new attesting witnesses 
that the instrument was her will, and 
the new witnesses subscribed the in- 
strument as witnesses in the presence 
of the testatrix, at her request, there 
was a reéxecution of the will as modi- 
fied, justifying its probate as modified. 
In re Kohn’s Estate, 137 N.W. 735, 
172 Mich. 342. 


96. Safe Deposit & Trust Co. v. 


Thom, 83 A. 45, 117 Md. 154 (where, 
however, the evidence showed that 
the erasure was not intended as a 
revocation). 


[a] Dlustration.—Where a portion 
of a will is revoked by erasure, it can- 
not be reéstablished by restoring 
words or letters erased. Safe Deposit 
Her aes Co. v. Thom, 83 A. 45, 117 Md. 


97. Cantway v. Cantway, 146 N.E. 
148, 315 Ill. 244. 


fa] MTilustration.—Where the tes- 
tator after publication of his will 
erased the name of a devisee and sub- 
stituted another’s name, the will did 
not become effeetive in favor of the 
person whose name was so substitut- 
ed, in the absence of publication after 
alteration. Cantway v. Cantway, 146 
N.E. 148, 315 Ill. 244. 


Picts: Bell y. Fothergill, L.R. 2 P.&D. 


[a] Where signature to will is cut 
out animo revocandi, subsequently 
gumming on the signature in its orig- 
inal place will not revive the will. 

ell v. Fothergill, L.R. 2 P.&D. 148. 


99. In re Brock’s Hstate, 93 A. 427, 
247 Pa. 365, L.R.A.1915A 1140. 


fa] MTNilustration.—The act of a tes- 
tator in pasting a piece of paper on 
the will in the place of one torn off 
and rewriting his signature and in 
supplying words torn from the codicil 
constituted a republication of the will 
and codicil entitling them to admis- 
sion to probate. In re Brock’s Estate, 
938 A. 487, 247 Pa. 365, L.R.A.1915A 
1140 [aff 22 Pa.Dist. 143]. 


1. Loss or destruction of subse- 
quent will as revocation of prior will 
see supra § 499. 


2. W.00d »v-, Wood; GAR 1? E:&D. 


309; Goodright v. Glazier, 4 Burr. 
2512, 98° Reprint 317; Harwood v. 
Goodright, Cowp. 87, 98 Reprint 981; 
Burtenshaw v. Gilbert, Cowp. 49, 98 
Reprint 961, Lofft 465, 98 Reprint 750; 
Brown v. Brown, 8 E.&B. 876, 92 E.C. 
L. 876, 120 Reprint 327; Dickinson v. 
Swatman, 6 Jur.N.S. 831; Cutto v. 
ark 9 Moore P.C. 131, 14 Reprint 


3. Usticke v. Bawden, 2 Add.Eccl. 
116, 162 Reprint 238; Ex p. Hellier, 
3 Atk. 798, 26 Reprint 1256; James v. 
Cohen, 3 Curt.Eccl. 770, 163 Reprint 
896; Kirkcudbright vy. Kirkcudbright, 
1 Hagg.Eccl. 325, 162 Reprint 601; 
Welch v. Phillips, 1 Moore P.C. 299, 
12 Reprint 828; Wilson v. Wilson, 3 
Phillim. 543, 161 Reprint 1409; Hooten 
ee 3 Phillim. 26, 161 Reprint 


4, St. 1 Vict. ¢ 26 § 22. 


5. Matter of Hodgkinson, [1893] P. 
339; Wood v. Wood, L.R. 1 P.&D. 309; 
James v. Cohen, 3 Curt.Eccl. 770, 163 
Reprint 896; Major v. Williams, 3 
Curt.Eccl. 432, 163 Reprint 781; Boul- 
cott v. Boulcott, 2 Drew. 25, 61. Re- 
print 627; Brown y. Brown, 8 E.&B. 
876, 92 E.C.L. 876, 120 Reprint 327; 
Hale v. Tokelove, 2 Rob.Eccl. 318, 163 
Reprint 1331; Major v. Iles, 7 Jur. 
219; Dickinson v. Swatman, 6 Jur.N.S. 
831; Cutto v. Gilbert, 9 Moore P.C. 
131, 14 Reprint 247. 


6. Daniel v. Nockolds, 3 Hagg.Eccl. 
777, 162 Reprint 1341. 


7. Rules of English common law 
oe ecclesiastical courts see supra § 


8 Ambulatory character of revo- 
cation clause see infra notes 12, 16. 


Statutes expressly regulating re- 
ecb) republication see infra §§ 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a prior will still in physical existence,® although they 
unite in holding that where a prior will is not physi- 
cally existent at the time of revocation of the sub- 
sequent will there can be no revival.!° 


View that revocation works revival. Some courts 
have followed the rule of the English common law 
that revocation of the subsequent will automatically 
revives the prior will’! on the theory that the rev- 
ocation in the subsequent will is purely ambulatory 
and testamentary in character and therefore cannot 
take effect as a revocation of the prior will until 
death of the testator,” and under this view it is or- 
dinarily held that the revoked will is revived by the 
revocation of the subsequent will, whether such rev- 
ocation is expresst® or by implication only.4 


9. Fla.—Schaefer v. Voyle, 102 So. 
7, 88 Fla. 170. 


Iowa.—Blackett v. Ziegler, 133 N.W. 
901, 153 Iowa 344, 37 L.R.A.N.S. 291, 
Ann.Cas.1913E 115. 


Mass.—Pickens v. Davis, 134 Mass. 
252, 45 Am.R. 322, 


Minn.—In re Tibbetts’ Estate, 189 
N.W. 401, 153 Minn. 53. 


Vt.—In re Gould’s Will, 47 A. 1082, 
1083, 72 Vt. 316, 6 Prob.Rep.Ann. 1. 


“The authorities differ upon the 
questions whether the prior will is 
revived by the mere act of destroying 
the revoking will; whether that act 
raises a presumption in favor of the 
validity of the prior will, making a 
prima facie case for its proponents 
without affirmative evidence of the 
testator’s intention; or whether the 
question as to his intention, upon his 
destruction of the revoking will, to 
die intestate, or to have his estate dis- 
tributed under the provisions of the 
first will, is to be determined by all 
the facts and circumstances in the 
case.” In re Gould’s Will, supra. 


[a] Hopeless and _ irreconcilable 
conflict.—‘‘Does the destruction or 
cancellation of a second will, contain- 
ing an express revocation of a former 
one, in itself revive the first or former 
one? Upon no subject relating to the 
law of wills are the authorities in 
such hopeless and irreconcilable con- 
flict.” Blackett v. Ziegler, 133 N.W. 
901, 903, 153 Iowa 344, 37 L.R.A.N.S. 
+291, Ann.Cas.1913E 115. 


[b] Authorities reviewed.—Pick- 
ens v. Davis, 134 Mass. 252, 45 Am.R. 
322. 


Different rules stated see infra this 
_ section. 


10. Blackett v. Ziegler, 133 N.W. 
901, 153 Iowa 344, 37 L.R.A.N.S. 291, 
Ann.Cas.1913E 115; Williams v. Miles, 
94 N.W. 705, 707, 96 N.W. 151, 68 Neb. 
468, 110 Am.S.R. 431, 62 L.R.A. 383, 
4 Ann.Cas. 305, 8 Prob.Rep.Ann. 621. 
See Moore’s Case, 65 A. 447, 72 N.J. 
Eq. 371 (holding that there could be 
no revival of a partially burned will 
by revocation of a subsequent will, 
there being no intent to revive. It 
has been judicially pointed out that 
this case is not authority for the view 
that New Jersey had adopted the rule 
of the ecclesiastical courts, making 
revival a matter of intention, because 
the partial destruction of the prior 
will took the case out of the ordinary 
common law revival doctrine. In re 
Diament’s Estate, 92 A. 952, 84 N.J.Eq. 
135 [aff 103 A. 199, 88 N.J.Eq. 552]). 


“Tf the first will is destroyed, and 
a subsequent will is revoked or can- 
celled, it has never been asserted that 
the first will is revived.’’ Williams 
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View that revocation does not work revival. 
Some authorities take the view that an express rev- 
ocation of a prior will by a subsequent will absolute- 
ly terminates the existence of the prior will so that 


it may not thereafter be revised by a later destruc- 


v. Miles, supra. 


[a] Nothing left to revive.—‘“If a 
will be revoked by destruction, as by 
burning, and a second one is execut- 
ed in its place, there is nothing to re- 
vive upon the destruction or revoca- 
tion of the second one.” Blackett v. 
Ziegler, 133 N.W. 901, 904, 153 Iowa 
344, 37 L.R.A.N.S. 291, Ann.Cas.1913E 
116: 

11. Conn.—Whitehill v. Halbing, 
118 A. 454, 98 Conn. 21, 28 A.L.R. 895. 


Del.—Dawson v. Smith, 8 Del. 92. 


Ill.—Stetson v. Stetson, 66 N.E. 262, 
200 Ill. 601, 61 L.R.A. 258. 


Ky.—Linginfetter v. Linginfetter, 
Hard. 119. Rule in Kentucky under 
statute see infra § 570. 


N.Y.—Matter of Johnson’s Will, 23 
N.Y.S. 355, 69 Hun 157. New York 
rule under statute see infra § 568. 


R.I.—Bates v. Hacking, 68 A. 622, 
28 R.1.' 523, 29 R.L- DY, -Y40L.RLA.N-S. 
937, 13 Prob.Rep.Ann. 1. 


S.C.—Kollock v. Williams, 127 S.E. 
444, 131 S.C. 352;° Taylor v. Taylor, 


11 S.C.L. 482; Cogdell’s Ex’rs v. Cog- 
dell’s Heirs, 3 S.C.Eq. 346. 

Rule: 
ins 


New Jersey see infra note 20 [b]. 
North Carolina see infra note 20 [c]. 
Pennsylvania see infra note 20 [d]. 


Of Mnglish common law see supra § 
566. 


12. Whitehill v. Halbing, 118 A. 
454, 98 Conn. 21, 28 A.L.R. 895; Peck’s 
Appeal, 50 Conn. 562, 47 Am.R. 685; 
James v. Marvin, 3 Conn. 576; Bates 
v. Hacking, 68 A. 622, 29 RI. 1, 14 
L.R.A.N.S. 937, 13 Prob.Rep.Ann. 1. 
See Rudisill’s Ex’r v. Rodes, 29 Gratt. 
(70 Va.) 147 (decided under statute, 
but wherein the court said: “It seems 
to have been held generally by the 
common law courts, that in such a 
case it was a necessary conclusion of 
law, admitting of no proof to the con- 
trary, that the former will was re- 
vived. ' This rule was deduced from 
the nature of the revoking instrument, 
which is itself revocable and never 
becomes final and absolute until the 
death of the testator; and it was con- 
sidered that the effectual revocation 
of such instrument, restored the 
former will and left it to operate in 
like manner and with like effect as if 
the revoking will had never been 
executed’’). 


13. Conn.—Whitehill v. 
118° A. 454, 98 Conn. 21, 28 
895. 


Ill.—Stetson v. Stetson, 66 N.E. 262, 
200 Ill. 601, 61 L.R.A. 258. 


Halbing, 
A.L.R. 


tion or revocation of the subsequent willt® on the 
theory that the revocatory clause operates immedi- 
ately and absolutely notwithstanding the will which 
contains it is ambulatory until the death of the tes- 
tator,+® and that in order for the prior will to take 
effect again as a will it must either be reéxecuted or 
there must be a duly executed codicil, or a duly exe- 
cuted subsequent writing adopting it,!7 and this doc- 
trine has been extended to preclude revival of a prior 
will by revocation of a subsequent will revoking the 
prior will only by implication.1& 


Ky.—Linginfetter y. Linginfetter, 
Hard. 119. 


R.I.—Bates v. Hacking, 68 A. 622, 
29 R.I. 1, 14 L.R.A.N.S. 937 and note, 
13 Prob.Rep.Ann. 1. 


S.C.—Kollock v. Williams, 127 S.E. 
444,131 S.C. 352; Taylor v. Taylor, 11 
S.C.L.. 482. 


14. Peck’s Appeal, 50 Conn. 562, 
47 Am.R. 685; Dawson v. Smith, 8 Del. 
92; Matter of Johnston’s Will, 23 N.Y. 
S. 355, 69 Hun 157; Matter of Simp- 
son, 56 How.Pr. 125. 


15. Danley v. Jefferson, 114 N.W. 
470, 150 Mich. 590, 121 Am.S.R. 640, 13 
Ann.Cas. 242 and note; Dudley v. 
Gates, 83 N.W. 97, 86 N.W. 959, 124 
Mich. 440, 5 Prob.Rep.Ann. 697; 
Cheever v. North, 64 N.W. 455, 106 
Mich. 390, 58 Am.S.R. 499, 37 L.R.A. 


561; Wurzell v. Beckman, 18 N.W. 
226, 52 Mich. 478; Stevens v. Hope, 
17 N.W. 698, 52 Mich. 65; Scott v. 


Fink, 7 N.W. 799, 45 Mich. 241; Bo- 
hanon v. Walcot, 2 Miss. 336, 29 Am.D. 
631; Hawes v. Nicholas, 10 S.W. 558,- 
72 Tex. 481, RAL *863 asin are 
Laege’s Estate, 192 N.W. 373, 180 Wis. 
32; In re Noon’s Will, 61 N.W. 670, 
115 Wis. 299, 95 Am.S.R. 944. And see 
ee Jacoby, 28 Pittsb.Leg.J.N.S. (Pa.) 


16. Danley v. Jefferson, 114 N.W. 
470, 150 Mich. 590, 121 Am.S.R. 640, 13 
Ann.Cas. 242 and note; Bohanon v. 
Walcot, 2 Miss. 236, 29 Am.D. 631; 
In re Noon’s Will, 91 N.W. 670, 115 
Wis. 299, 301, 95 Am.S.R. 944. . 


[a] Tlustration.—Where a subse- 
quent will contains a clause revoking 
a former will, the revocation is im- 
mediate and absolute, and the former 
will is not revived by the fact that the 
later cannot be found or has been 
destroyed. In re Laege’s Estate, 192 
N.W. 378, 180 Wis. 32. 


[b Revocation ends prior will so 
that thereafter it has neither a pres- 
ent nor a potential existence and can 
never be “revived” although it may 
subsequently be adopted by a new 
testamentary act so that revocation of 
a subsequent will which expressly 
revoked the prior will does not bring 
the prior will to life. Bohanon vy, 
Walcot, 2 Miss. 236, 29 Am.D. 631. 

Ambulatory character of Will gen- 
erally see supra § 223. 


17. Danley v. Jefferson, 114 N.W. 
470, 150 Mich. 590, 121 Am.S.R. 640, 
13 Ann.Cas. 242; Dougherty v. Hol- 
scheider, 88 S.W. 1113, 40 Tex.Civ.App. 
31; In re Noon’s Will, 61 N.W. 670, 
115 Wis. 299, 95 Am.S.R. 944, - 


18. Dougherty v. Holscheider, 88 
S.W. 1113, 40 Tex.Civ.App. 31. 
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View that revival depends on testator’s intent. 


Aceording to authorities adopting 


English ecclesiastical courts,?® the question of wheth- 
er a prior will is revived upon revocation of a subse- 
quent will depends upon the intent of the testator as 
revealed by all the circumstances,”° so that while the 
mere act of revocation does not of itself conclusively 


Contrary rule in Michigan see infra 
text and note 380. 


19. See supra § 566. 


20. Ga.—Harwell v. Lively, 30 Ga. 
815, 76 Am.D. 649; Barksdale v. Hop- 
kins, 23 Ga. 332. 


Iowa.—Blackett v. Ziegler, 133 N. 
W. 901, 158 Iowa 344, 37 L.R.A.N.S. 
291, Ann.Cas.1913E 115. 


Md.—Colvin v. Warford, 20 Md. 357. 


Mass.—Williams v. Williams, 8 N. 
BE. 424, 142 Mass. 515; Pickens v. 
Davis, 134 Mass. 252, 45 Am.R. 322. 


Minn.—In re Tibbetts’ Estate, 189 
N.W. 401, 153 Minn. 53. 


Neb.—Williams v. Miles, 94 N.W. 
705, 96 N.W. 151, 68 Neb. 463, 110 Am. 
S.R. 431, 62 LRA. 383, 4 Ann.Cas. 306 
and note, 8 Prob.Rep. Ann. 621. 


N.H.—Lane v. Hill, 44 A. 3938, 68 N. 
He 275, (3 Am. SR. 591. 


Tenn.—McClure v. McClure, 6 S.W. 
44, 86 Tenn. 173. 


Vt.—In re Gould’s Will, 47 A. 1082, 
72 Vt. 316, 6 Prob.Rep.Ann. 1. 


[a] “The most reasonable rule 
that can be formulated makes the 
question of revival depend upon the 
intention of the testator at the time 
of the destruction of the revoking 
will. A presumption does not arise 
from that act alone that it was his in- 
tention to reinstate the former will. 
The fact that he once superseded that 
will by another, on account of changed 
conditions of his estate, or changed 
circumstances of persons who were 
dependent upon him, tends to repel 
such a presumption. But the destruc- 
tion of the superseding will, the safe- 
keeping of the former one, the tes- 
tator’s acts and declarations respect- 
ing it, and his declared purpose not to 
die intestate, are facts competent to 
be shown in establishing a prior will, 
if, in the circumstances of the case, 
it is proper to show and it appears 
that a subsequent will had in fact 
been executed.’”’ In re Gould’s Will, 
Aime AC OS emi Senm le nV Ua OO. 


[b] In New Jersey (1) in an early 
case the doctrine of the Hnglish com- 
mon law that revocation of a subse- 
quent will revives a prior will was 
expressly approved, but the facts in- 
volved showed extraneous proof of 
the testator’s intent to revive or that 
the prior will would have been en- 
titled to probate under either the com- 
mon law or the ecclesiastical rule. 
Randall v. Beatty, 31 N.J.Eq. 643. 
(2) A later case cited Randall v. 
Beatty, supra, and held that cancella- 
tion or destruction of a subsequent 
will revived the prior will. Matter of 
Seamen’s Will, 6 N.J.LJ. 201. (3) 
Another case held that, where a prior 
will was partially burned, revocation 
of a subsequent will did not revive 
the prior will because the whole evi- 
dence clearly showed lack of intent to 
revive. In re Moore’s Will, 65 A. 447, 
FO INe i eawoils oC) It has been 
judicially declared that In re Moore, 
supra, does not show adoption of the 
ecclesiastical rule by New Jersey, 
because the Moore decision rested up- 
on the physical destruction of the 
prior will, which took it out of the 
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the rule of the 


general rules and therefore precludes 
construction of the Moore case as a 
repudiation of the common-law rule 
and an adoption of the ecclesiastical 
rule. In re Diament’s Estate, 92 A. 
952, 84 N.J.Eq. 135 [aff 103 7. 199, 
88 N.J. Eq. 552). (5), It has been held 
that destruction of a codicil revives a 
prior will where intent to revive was 
sufficiently shown. In re Diament’s 
Estate, supra. 


[ec] In North Carolina, in a case 
where the evidence affirmatively 
showed testator’s intent to revive a 
prior will on revocation of a subse- 
quent will, the court (1) held that a 
revival took place (Marsh vy. Marsh, 
48 N.C. 77, 78, 64 Am.D. 598), (2) but 
expressly refused to decide whether 
the common-law rule or the ecclesias- 
tical rule applied in North Carolina 
(Marsh v. Marsh, supra). (3) While 
finding it unnecessary to adopt one 
rule in preference to the other, the 
court indicated its preference for 
the common-law rule in the following 
language: “As wills are ambulatory, 
and have no operation until the death 
of the testator, it is difficult to see 
how the execution of a second will, 
which is afterwards destroyed by the 
testator, can, in anywise, affect the 
validity of a will previously executed. 
Both are inactive during the life of 
the testator, and the cancellation of 
the second, it would seem must necés- 
Sarily leave the first to go into op- 
eration at the testator’s death. Nor is 
it perceived how the fact, that the 
second contained a clause of revoca- 
tion, can alter the case; because that 
clause is just as inactive and inop- 
erative as the rest of it, and so con- 
tinues up to the time that the whole 
is cancelled.” Marsh v. Marsh, supra. 


[d] In Ponnsylvania (1) it has 
been held that where a subsequent 
will revokes an earlier will by im- 
plication only, revocation of the sub- 
sequent will revives the prior will. 
Flintham v. Bradford, 10 Pa. 82. (2) 
It has also been held that revocation 
of a subsequent will expressly revok- 
ing a prior will operates to revive the 
prior will. Stephenson’s Hst., 6 Pa. 
Co. 628. (3) Another case, without 
discussion of the express or implied 
character of the revocation by the 
subsequent will, held that, where the 
testator revoked his subsequent will, 
the prior will was revived, saying: 
“Revocation of a later will itself re- 
vives and restores an earlier one pre- 
served by the testator, unless the in- 
tention to die intestate is shown by 
competent evidence or there are cir- 
cumstances constituting of them- 
selves independent revocations.’’ 
Wulff’s Est., 26 Pa.Dist. 144. (4) An- 
other case held that, where the tes- 
tatrix burned a subsequent will, and 
at substantially the same time ex- 
pressed orally her intent to make an- 
other will and made no reference to 
her prior will, and where such prior 
will was not in her possession, there 

was no revival of the prior will. Inre 
Manning’s Hstate, 46 Pa.Super. 607. 
See also Boudinot v. Bradford, 2 Dall. 
266, 268, 1 L.Ed. 375 (intent controls, 
revival not shown). (5) On the oth- 
er hand, it has been held that where 
the testatrix burned a subsequent will 
and orally expressed her intent to 
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be otherwise shown.?? 


[§ 567 


establish a revival?! yet there is a revival where all 
the surrounding circumstances show that such was 
the intent of the testator,?2 and a republication of 
the prior will is not essential if the intent to revive 
Where the testator destroys» 
a subsequent will with the formally expressed inten- 
tion of revoking it and of reviving a prior will, there 


revive the prior will there was a re- 
vival thereof. In re Kerchner’s Es- 
tate, 41 Pa.Super. 112; (6) As late 
case, dealing with a situation in which 
there was an express clause of rev- 
ocation tin the subsequent will, held 
that revocation of the subsequent will 
did not affect a revival of the prior 
will where the testator clearly intend- 
ed no revival, and where the prior will 
was not in the possession of the tes- 
tator at the time of revocation of the 
subsequent will nor at the time of his 
decease, such prior will being in the 
custody and possession of a trust 
company. In re Ford’s Estate, 151 A. 
ep 301 Pa. 183 [rev 13 Pa.Dist.&Co. 
ls 


21. Pickens v. Davis, 134 Mass. 
252, 45 Am.R. 322; In re Tibbetts’ Es- 
tate, 189 N.W. 401, 153 Minn. 53; Wil- 
liams v. Miles, 94 N.W. 705, 96 N.W. 
151, 68 Neb. 463, 110 Am.S.R. 431, 62 
L.R.A. 383, 4 Ann.Cas. 306, 8 Prob.Rep. 
Ann. 621; In re Gould’s Will, 47 A. 
1082, 72 Vt. 316. 


“If the testator destroys a subse- 
quent will revoking a former one by 
implication, such act, of itself, will 
not operate to revive the former will.” 
Williams v. Miles, supra. 


[a] “The strong tendency in the 
United States is to follow the rule of 
the English ecclesiastical courts, and 
hold that if the testator destroys a 
subsequent will, revoking a former 
one either expressly or by implica- 
tion, such act, of itself, will not re- 
vive the former will.” Williams v. 
Miles, 94 N.W. 705, 708, 96 N.W. 151, 
68 Neb. 468, 110 Am.S.R. 431, 62 L.R.A. 
Beet 4 Ann.Cas. 306, 8 Prob.Rep.Ann. 


22. Blackett v. Ziegler, 133 N.W. 
901; Loe" Towa, 8445737 L.R.A.N.S. 291, 
Ann. Cas.1913E 115; Williams v. wil- 
liams, 8 N.H. 424, 142 Mass. 515; In re 
Gould’s Will, 47'A. 1082, 72 Vt. 316, 6 
Prob. Rep.Ann. 1. 


[a] Evidence held insufficient to 
show intent to revive.—Williams v. 
Miles, 94 N.W. 705, 96 N.W. 151, 68 
Neb. 4638, 110, Am:S.R. 431), 62) TESRoAS 
388, 4 Ann.Cas. 306, 8 Prob.Rep.Ann. 
621. 


23. In re Gould’s Will, 47 A. 1082, 
10838, 72 Vt. 316. 


“Fhe weight of authority in this 
country is clearly in support of the 
rule that a republication is not neces- 
sary to revive a will that has been re- 
voked by a Subsequent one that has 
itself been revoked, even though the 
Subsequent will revokes the prior one 
in express terms; that the prior will 
is not annulled by such revocation, for 
the reason that such revocation does 
not take effect until the will itself 
which contains the revocation be- 
comes operative by the death of the 
testator; that until that event the rev- 
ocation is ambulatory; that by the 
second will the testator merely de- 
clares his intention to revoke the first; 
that he may change his intention at 
any time; that if, after his death, it 
appears that the revoking will has 
itself been destroyed, then the in- 
tention to revoke never goes into ef- 
fect.” In re Gould’s Will, supra. 


developments and changes in the law see Annotations, same title and section number. 
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is a legal revival of such prior will.24 It has been 
held that on revocation of the subsequent will there 
is a presumption of intent to revive the prior will?® 
and that, in the absence of a showing of contrary in- 
tent, the destruction of the subsequent will operates 
to revive the prior will;?° other authority states that 
so far as there is a presumption it should be against 
reviver,”* while a third view is to the effect that 
there is no presumption either way, and that the in- 
tent to revive or not to revive must be gathered from 
all the cireumstances without benefit of presump- 
tion.?§ 


Distinction based on express or implied character 
of revocation in subsequent will. In a jurisdiction 
following the rule that revocation of a subsequent 
will does not revive a prior will expressly revoked 
by such subsequent will,?° a distinction has been 
drawn between a subsequent will whose provisions 
are inconsistent with the former will, thereby oper- 
ating to effect a revocation by implication, and a sub- 
sequent will which contains a clause expressly re- 
voking all former wills; and it has been held that 
in the former instance a revocation of the subsequent 
will does revive the earlier will,®° although other au- 
thority from a like jurisdiction expressly repudiates 
the distinction,?! and the distinction has also been 
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expressly repudiated by courts following the rule 
that revocation does work a revival®? or that revival 
depends upon the testator’s intention.3* 


Republication of prior will as itself revoking sub- 
sequent will and reviving prior will. In accordance 
with the general rule precluding revocation of wills 
by parol,*4 it would seem that where a prior will has 
been revoked by a subsequent will the prior will may 
not thereafter be republished by parol.?® 


[§ 568] (2) Under Statutes Expressly Regulating 
Revival or Republication—(a) Statutes Barring Re- 
vival unless Terms of Revocation of Subsequent Will 
Show Intent To Revive. Divergent views as to 
whether revocation of a subsequent will revived a 
prior will*® led to the enactment in some jurisdie- 
tions of statutes expressly regulating the matter.** 
Under statutes providing that where a testator, aft- 
er making one will, makes a subsequent will, the de- 
struction, cancellation or revocation of such subse- 
quent will does not revive the prior will unless it 
appears by the terms of such revocation that it was 
his intention to revive and give effect to such prior 
will, or unless after destruction, cancellation, or rev- 
ocation he republishes his prior will, the mere revo- 
cation of the subsequent will does not revive the pri- 
or will,?8 as where there is no proof that the testa- 


differ. 


24. In re Tibbetts’ Estate, 189 N. 
W. 401, 153 Minn. 538. 


[a] Burning subsequent will in 
presence of two witnesses, to whom 
the testator expressly stated her in- 
tent to revoke the subsequent will and 
to revive the prior will, sufficiently 
showed an intent to revive and accom- 
plished a revival of the prior will. 
In re Tibbetts’ Estate, 189 N.W. 401, 
153 Minn. 53. 


25. Colvin v. Warford, 20 Md. 357. 


[a] Prima facie evidence of in- 
tention to revive.—The cancellation 
of a revoking will prima facie is evi- 
dence of intention to revive the previ- 
ous will; but the presumption of that 
intention from the mere fact of can- 
cellation may be strengthened, quali- 
fied, or rebutted altogether by evi- 
dence of the attending circumstances 
and probable motives of the testator. 
Colvin v. Warford, 20 Md. 357. 


26. Schaefer v. Voyle, 102 So. 7, 
88 Fla. 170. 


“In the absence of a showing of 
contrary intent, the destruction of the 
testator of a will executed by him 
which contained a provision revoking 
former wills, may revive a will pre- 
viously made by the testator and in 
existence at the date of his death.” 
Schaefer v. Voyle, supra. 


27. Williams v. Miles, 94 N.W. 705, 
96 N.W. 151, 68 Neb. 463, 62 L.R.A. 


383, 110 Am.S.R. 431, 4 Ann.Cas. 306. 


28. Blackett v. Ziegler, 133 N.W. 
901, 905, 153 Iowa 344, 37 L.R.A.N.S. 
291, Ann.Cas.1913E 115. 


“We do not think there is any pre- 
sumption one way or the other from 
the destruction of the instrument of 
revocation. The whole matter is one 
of fact, dependent upon the testimony 
which may be offered to show testa- 
tor’s intent. This is. the rule an- 
nounced by the later and better au- 
thorities.” Blackett v. Ziegler, supra. 


29. See supra text and note 15. 


30. Cheever v. North, 64 N.W. 455, 
106 Mich. 390, 58 Am.S.R. 499, 387 


[68 C. J.—44] 


L.R.A. 561 and note; Scott v. Fink, 
7 N.W. 799, 45 Mich. 241. 


Rule in Pennsylvania see supra 
note 20 [d]. 


Sl. Dougherty v. Holscheider, 
S.W. 11138, 40 Tex.Civ.App. 31. 


32. Stetson v. Stetson, 66 N.E. 262, 
200 Ill. 601, 61 L.R.A. 258. 


View that revocation works revival 
see supra text and notes 11-14. 


33. Williams v. Miles, 94 N.W. 705, 
96 N.W. 151, 68 Neb. 4638, 110 Am.S.R. 
431, 62 TARA. 383, 4 Ann.Cas. 306 
and note, 8 Prob.Rep.Ann. 621; Lane 
v. Hill, 44 A. 393, 68 N.H. 275, 73 Am. 
S.R. 591. 


View that testator’s intent controls 
see supra text and notes 19-28. 


34. See supra § 466. 


35. ‘See In re Holmes’ Estate, 87 
A. 778, 240 Pa. 587, 542 (where the 
court said: “It was unnecessary, in 
the present case, to decide the broad 
question of whether republication 
may be made by parol, for the court 
below reached the conclusion that the 
evidence by parol republication here 
presented was so uncertain, and the 
testimony as to what the testator did 
in this respect was so conflicting, that 
it could not be accepted as establish- 
ing a republication. He said, very 
properly, ‘Evidence of verbal declara- 
tion sufficient to establish a republi- 
cation, should at least come within 
the rule of law pertaining to the ref- 
ormation by parol of written con- 
tracts, which require such evidence 
to be. clear, precise and indubitable. 
If the testimony as bearing upon the 
question of republication was _ sufifi- 
cient in law to award an issue, it 
would be the principal function of the 
jury to pass upon the conflicting tes- 
timony and credibility of the witness- 
es.’ But in his final conclusion the 
learned judge of the court below held 
‘that the testimony in this case on 
the part of the proponents is insudli- 
cient in law to effectually republish 
the will of January 4, 1888.’ With 
that conclusion we see no reason to 
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Nothing remains in the case 
which calls for further consideration; 
for, aside from the alleged republica- 
tion of the former will, nothing ap- 
peared as a basis for the claim that 
the latter will was revoked”). 


36. Conflict in United States see 
supra § 567. 


Divergence between English com- 
mon law and ecclesiastical rules see 
supra § 566. 


37. In re Kuntz’s Will, 148 N.Y.S. 
oe 163 App.Div. 125, 13 Mills Surr. 


38. Cal.—In re Johnston’s Estate, 
206 Pe 628) o18Si Cale so86s) uonestans 
Lones, 41 P. 771, 108 Cal. 588. 


Ind.—Kern v. Kern, 55 N.E. 1004, 
154 Ind. 29, 5 Prob.Rep.Ann. 337. 


Mo.—Beaumont v. Keim, 50 Mo. 28. 


N.Y.—Matter of Stickney’s Will, 55 
N.E. 396, 161 N.Y. 42, 76 Am.S.R. 246; 
Simmons v. Simmons, 26 Barb. 68 
[rey 24 How.Pr. 611]; In re Kuntz’s 
Will, 148 N.Y.S. 382, 163 App.Div. 
125, 13 Mills Surr. 182; In re Wy- 
lie’s Will, 145 N.Y.S. 133, 162 App.Div. 
574, 18 Mills Surr. 124; In re Wear’s 
Vill, 116 N.Y.S. 304, 131 App.Div. 875; 
Matter of Brewster’s Estate, 76 N.Y. 
S. 283, 72 App.Div. 587; In re Moore’s 
Estate, 244 N.Y.S. 612, 187 Misc. 522; 
In: re Ford’s Will, 239 N.Y.S. 252, 135 
Misc. 630; St. John v. Putnam, 220 
N.Y.S. 146, 128 Mise. 707; In re Palm- 
er’s Will, 203 N.Y.S. 487, 122 Misc. 177; 
In re Forbes’ Will, 24 N.Y.S. 841, 1 
Pow.Surr. 590. 


Ohio.—Collins v. Collins, 143 N.E. 
561, 110 Ohio St. 105, 38 A.L.R. 230. 
But see In re Will of Murray, 20 Ohio 
N.P.N.S. 305 (to the effect that, where 
the testatrix executed a will in 1905 
and another in 1911, and the 1911 will 
could not be found on her death, there 
was a presumption that the 1911 will 
had been revoked, and therefore the 
1905 will should be admitted to pro- 
bate, the Ohio statute as to revival 
being inapplicable because the 1911 
will was revoked and therefore at the 
death of the testatrix there was no 
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tor either intended or attempted to revive the prior 
will,*® and the fact that the proofs did not authorize 
admission of the subsequent will to probate does not 
afford any valid reason why the prior will should be 
In the absence of a republication after 
revocation,** revival can be accomplished only by an 
intention to that effect expressed at the time of the 
destruction or other revocation of the subsequent 
will,#? and it has been held that such intent to revive 
must be expressed by a written instrument duly exe- 
euted and attested as required for a will,**® and that 
oral declarations of intent to revive, made at the 
time of revocation and to persons other than the 
original witnesses of the prior will, are insufficient,*# 
and that a prior will is not revived nor republished 
by a declaration of intent made, at the time of rev- 
ocation of the subsequent will, to only one of the wit- 
But one revoking a sub- 
sequent will by a later instrument may by such in- 
strument revive his first will if his intention to do 


revived.?° 


nesses of the prior will.*® 


second will in contemplation of law 
on which the revival statute could 
take effect). 


[a] Although subsequent will has 
mever been offered for probate and 
has been either lost or destroyed, 
where such subsequent will in terms 
revoked a prior will such prior will 
is not revived and will be denied pro- 
bate. In re Wylie’s Will, 145 N.Y.S. 
en 162 App.Div. 574, 13 Mills Surr. 


{b] Destruction of subsequent 
will does not effect a revival of a 
prior will revoked by such subsequent 
will. In re Ford’s Will, 239 N.Y.S. 
252, 185 Misc. 630. 


{c] Fact that later will conld not 
be found or was destroyed by dece- 
dent did not serve to revive a prior 
will. In re Moore’s Estate, 244 N.Y. 
S. $12, 137 Mise. 522. 


39. Matter of Barnes’ Will, 75 N. 
Y.S. 373, 70 App.Div. 523, 10 N.Y.Ann. 
Cas. 432. 

49. Matter of Barnes’ Will, supra. 


Woecessity of probate to effect revo- 
cation see supra §§ 498, 499. 


41. See infra § 569. 
42. Beaumont v. Keim, 50 Mo. 28. 
43. Kern v. Kern, 55 N.E. 1004, 154 


Ind. 29,6 Prob.Rep.Ann.. 337;)) In re 
Stickney’s Will, 55 N.E. 396, 161 N.Y. 
42, 45, 76 Am.S.R. 246; In re Kuntz’s 
Will, 148 N.Y.S. 382, 163 App.Div. 125, 
13 Mills Surr. 182. 


[a] Phrase “terms of such revo- 
cation,” as used in the statute pro- 
viding that destruction of a revoking 
will does not revive the former one, 
unless such appears to have been the 
intention of the testator by the terms 
of such revocation, contemplates a 
revocation in writing. In re Kuntz’s 
Will, 148 N.Y.S. 382, 163 App.Div. 


125, 13 Mills Surr. 182. 


44. In re Cable’s Will, 210 N.Y.S. 
187, 213 App.Div. 512 [aft SPE INR OF 
405, 242 N.Y. 510]; Collins v. Collins, 


148 N.E. 561, 110 Ohio St. 105, 38 
A.L.R. 230. 
[a] TZliustration.—Where, at the 


time of destruction of the subsequent 
testamentary instrument, the testa- 
tor orally declared his intent to re- 
vive to witnesses other than those 
who originally witnessed the prior 
will, and where :uch other witnesses 
do not subscribe as witnesses, no re- 
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viver is effectuated. Collins v. Col- 
lins, 143 N.E. 561, 110 Ohio St. 105, 
3S. VAR Lakes, ZO: 


Subsequent oral declarations as in- 
sufficient to effect republication see 
infra § 569. 


45. In re Kuntz’s Will, 148 N.Y.S. 
ee 163 App.Div. 125, 13 Mills Surr. 


[a] Tlustration.—Where an orig- 
jnal will was revoked by the execu- 
tion of another, the subsequent de- 
struction of the latter and the testa- 
trix’s declaration at the time of such 
destruction in the presence of only 
one of the three witnesses of the pri- 
or will that the will she wanted pro- 
bated was such prior will, did not 
serve to republish or revive the prior 
will. In re Kuntz’s Will, 148 N.Y.S. 
aoa: 163 App.Div. 125, 13 Mills Surr. 


46. Derr v. Derr, 256 P. 800, 123 
Kan. 681, 53 A.L.R. 515; In re Engle’s 
Estate, 276 P. 270, 272, 129 Or. 77. 


“The intent to revive and give ef- 
fect to the first will may be shown 
by the terms of an instrument of 
revocation, if there is one, or such 
intent may be expressed in a writing 
by which the testator republishes his 


first will.” In re Engle’s Estate, 
supra. 
[a]. Tlustration.—Where, in 1921, 


a testator executed his will, devis- 
ing to a son the use for life of farm 
Jand in Oklahoma, with remainder to 
his children, and devising to another 
son the use for life of farm land in 
Kansas, with remainder to his chil- 
dren, and in May, 1925% executed a 
second will, making different disposi- 
tion of his property, and in October, 
1925, executed an instrument reading: 
“T wish my first will to be in effect 
this date,” and where the instrument 
of October, 1925, was executed and 
attested by witnesses, as required by 
statute pertaining to the execution of 
the wills, the effect of the execution 
of such instrument was to revoke his 
second will and to revive and give ef- 
fect to his first will. Derr v. Derr, 
are P8005) 123 “Kani 68, 0bd-. AvliR. 


[b] “The term ‘will, as used in 
R. S. 22—241 et seq., includes every 
kind of testamentary act taking ef- 
fect from the mind of the testator and 
manifested by an instrument in writ- 
ing executed and attested in conform- 
ity to the statute. It may consist 


and changes ir the law see Annotations, 


J a’ e OW on ie 


[§§ 568-569 


so is clear from the provisions of such instrument.*® 


Revocation of codicil does not of itself revive tes- 
tamentary dispositions in a prior will revoked by 
such codicil,*7 nor does it revive prior codicils re- 
voked ther eby. oe 


[§ 569] (b) Statutes Requiring Republication of 
Prior Will after Revocation of Subsequent Will. 
Under statutes providing that the destruction, can- 
cellation, or revocation of a subsequent will shall 
not revive a prior will unless the terms of revoca- 
tion show an intent to revive, or after such destruc- 
tion, cancellation, or revocation, the testator répub- 
lishes his prior will, in the absence of an intent to 
revive duly expressed by the terms of revocation of 
the subsequent will,*® there can be no revival of the 
prior will without a republication thereof,®® which 
republication must be attended with the same for- 
malities required in the publication of a will.®? 
declarations of testator, made after revocation of his 


Oral 


of two or more instruments, one eyi- 
dencing the testamentary act and re- 
ferring to another for specific provi- 
sions.” Derr v. Derr, 256 P. 800, 123 
Kan. 681, 53 A.L.R. 515. 


47. Osburn v. Rochester Trust & 
Safe Deposit Co., 102 N.E. 571, 209 
N.Y. 54, 46 L.R.A.N.S. 983, Ann.Cas. 


1915A 101; In re Kathan’s Will, 141 
INGLY IS Ob: 
[a] Mliustrations.—(1) Where a 


codicil revoked a will pro tanto by 
adding an additional legacy before 
creating the residuary estate, the sub- 
sequent revocation of the codicil did 
not have the effect of restoring the 
will to its original form, and ‘there 
was an intestacy as to the amount of 
such revoked. legacy. Osburn v. 
Rochester Trust & Safe Deposit Co., 
102 N.E. 571, 209 N.Y. 54, 46 L.R.A.N. 
Se 983, Ann. Casi1915A4 (101. ((2)> the 
revocation of a codicil which revoked 
a legacy given by the will, will not 
revive such legacy. In re Kathan’s 
Will, 141 N.Y.S. 705. 


Revival by execution of codicil see 
infra §§ 576-590. 


48. In re Cable’s Will, 210 N.Y.S. 
187, 213 App.Div. 512 [aff 206 N.Y.S. 
501, 123 Misc. 894, and aff 152 N.E. 
405, 242 N.Y. 510]. 


49. See supra § 568. 


50. Kern v. Kern, 55 N.E. 1004, 154 
Ind. 29, 5 Prob.Rep.Ann. 337; Beau- 
mont v. Keim, 50 Mo. 28; Matter of 
Stickney, 55 N.E. 396, 161 N.Y. 42, 76 
Am.S.R. 246 note; In re Cable’s Will, 
210 N.Y.S. 187, 190, 213 App-Div. 512 
[aff 206 N.Y.S. 501, 123 Misc. 894, and 
aff 152 N.B. 405, 242 N.Y. 510]; In re 
Kiltz’s Will, 211 N.Y.S. 450, 125 Mise. 


475; In re Hedge’s Will, 242 N.Y.S. 
415, 136 Misc. 230; In re Williams’ 
Will, 201 N.¥.S. 205, 121 Mise. 24385 


Collins v. Collins, 1438 eh 561, 110 
Ohio St. 105, 38 "A.L.R. 23 


[a] Less or destruction of subse- 
quent will, containing an express 
clause of revocation of all prior wills, 
does not revive a prior will in the 
absence of a republication of the lat- 
ter as required by Decedent Est. L. § 
41. In re Hedge’s Will, 242 N.Y.S. 
415, 186 Misc. 2380. 


51. Matter of Stickney, 55 N.B. 
396, 161 N.Y. 42, 46, 76 Am.S.R. 246 
note; Matter of Brewster’s Estate, 76 
N.Y.S. 288, 72 App.Div. 587; Collins v. 
Collins, 143 N.E. 561, 110 Ohio St. 
105, 38 A.L.R. 230. 


same title and section number. 


§§ 569-576] 


subsequent will and in the presence of witnesses oth- 
er than those attesting the prior will, to the effect 
that he revives or republishes his prior will, are in- 
sufficient to effect a republication.®? 


Preservation of prior will after the revocation of 
the subsequent will is insufficient to establish a re- 
publication.®§ 


[§ 570] (c) Statutes Making Reexecution Essen- 
tial to Revival. Under statutes providing that no 
will or codicil or any part thereof, which shall be 
in any manner reyoked, shall thereafter be revived 
otherwise than by reéxecution thereof or by a codicil 
executed with statutory formalities, and then only to 
the extent to which an intention to revive the same 
is shown thereby,°* the mere revocation of a subse- 
quent will does not revive a prior will,®> there being 
no revival even though the testator so intended,®? 
and destruction of an earlier will republished by a 
codicil revoking a later will does not revive such la- 
ter will.57 


[§ 571] (8) Under Statutes Barring Revoked 
Wills from Probate. Under statutes expressly bar- 
ring revoked wills from probate,°® neither the testa- 
tor’s destruction of a subsequent will®® nor its loss 
so that it cannot be produced for probate®® will op- 
erate to revive the prior will, a new execution and 
new publication being essential.*1 


[§ 572] 6. Effect of Revival or Republication®?— 


As to necessity of reéxecution see 4834. 


WILLS 


Slaughter’s Adm’r v. Wyman, 


[68 C.J.] 861 


a. In General. As a general rule revival er repub- 
lication brings the will republished down to the date 
of republishing, and makes it speak as of that 
time.°? There are, however, well defined exceptions 
to this rule,®* which are elsewhere considered.®* 


[§ 573] b. On Contingent Will.** Republication 
of a conditional or contingent will after it has be- 
come inoperative by failure of the contingeney upon 
the happening of which it was to take effect renders 
the will again operative,*’ and the will as republish- 
ed is relieved of the contingency expressed therein.*® 


[§ 574] c. On After-Acquired Property.. Where 
after-acquired property would not otherwise pass by 
rule of common law or statute,*® it has been held 
that property acquired between the time of the pub- 
lication of the will and its republication is included 
within the will as republished, provided the words 
of the will are capable of comprehending it.7° 


[§ 575] d. On Lapsed or Adeemed Legacies or De~ 
vises.71_ Republication does not revive a devise or 
bequest which has lapsed by the death of the devi- 
see or legatee in the testator’s lifetime;72 and the 
same is true in the case of legacies which have been 
adeemed or satisfied.7% 


[§ 576] C. Revival or Republication by Codicil™+ 
—1. In General—a. Rule Stated. The general doc- 
trine is well settled that a codicil executed with the 
formalities required by statute for the execution 


Generally see infra § 586 and cross 
references thereunder. 


supra § 562, and infra § 570. 


52. In re Stickney’s Will, 55 N.E. 
396, 161 N.Y. 42, 45, 76 Am.S.R. 246 
[aff 52 N.Y.S. 929, 31 App.Div. 382, 6 
Ann.Cas. 91]; In re Cable’s Will, 210 
N.Y.S. 187, 213 App.Div. 512 [aff 206 
N.Y.S. 501, 123 Misc. 894, and aff 152 
N.E. 405, 242 N.Y. 510]. 


Contemporaneous oral declarations 
as insvfficient to effect revival see su- 
pra § 568. 


53. Kern vy. Kern, 55 N.E. 1004, 
154 Ind. 29, 38, 5 Prob.Rep.Ann. 337. 


54. See supra § 562. 


Revival by codicil see infra §§ 576—- 
590. 


55. Rudisill’s Ex’r v. Rodes, 29 
Gratt. (70 Va.) 147. 
[a] Destruction of subsequent 


will animo revocandi does not work a 
revival of a prior will. Rudisill’s 
Ex’r v. Rodes, 29 Gratt. (70 Va.) 147. 


56. Clark v. Hugo, 107 S.E. 730, 130 
Va. 99. 


57. Slaughter’s Adm’r v. Wyman, 
14 §.W.(2d) 777, 228 Ky. 226. 


[a] Ilustration.—Where it was 
claimed that execution of a codicil 
revived a will executed in July, and 
revoked by a second will executed in 
August of the same year, and that 
the execution of such codicil revoked 
the August will, and that after ex- 
ecution of the codicil the testatrix 
again changed her mind and destroy- 
ed the July will, intending thereby to 
revoke the codicil depending on the 
July will for its force and validity, 
and that the effect of this was to 
revive the August will, in denying 
such contention the court held that 
even if the execution of the codicil 
was sufficient to republish the July 
will and revoke the August will, nev- 
ertheless the revoked August will 
could not be revived by a later de- 
struction of the July will under St. § 


14 S.W.(2d) 777, 228 Ky. 226. 
58. See supra § 562. 


59. Brackenridge v. Roberts, 267 
S.W. 244, 247, 270 S.W. 1001, 114 Tex. 
418 [rev (Civ.App.) 245 S.W. 786]. 


60. Brackenridge vy. Roberts, su- 
pra. 


61. 
pra. 


62. By codicil see infra §§ 584-590. 


63. U.S.—Brownell v. De Wolf, 4 
F.Cas.No. 2,037, 3 Mason 486.. 


Ark.—Rogers v. Agricola, 3 S.W. 
(2d) 26, 29, 176 Ark. 287 [quot Cyc]; 
Gibbons v. Ward, 171 S.W. 90, 91, 
115 Ark. 184 [quot Cyc]. 


Conn.—Luce v. Dimock, 1 Root 82. 


Iowa.—In re Murfield’s Estate, 38 
N.W. 170, 74 Iowa 479. 


Ky.—Sharp v. Wallace, 83 Ky. 584, 
7 Ky.L. 558; Armstrong v. Arm- 
strong, 14 B.Mon. 333; Davis’ Heirs v. 
Taul, 6 Dana 51. 


Mass.—Brimmer v. Sohier, 1 Cush. 
118; Haven v. Foster, 14 Pick. 534. 


Neb.—Hawke v. Euyart, 46 N.W. 
422, 30 Neb. 149, 27 Am.S.R. 391. 


N.Y.—Brown v. Clark, 77 N.Y. 369; 
Kip v. Van Cortland, 7 Hill 346; Van 
Kleeck v. New York Reformed Prot- 
estant Dutch Church, 20 Wend. 457. 


N.C.—Murray v. Oliver, 41 N.C. 55. 


Pa.—Gilmor’s Hstate, 26 A. 614, 154 
Pa. 528, 35 Am.S.R. 855; Coale v. 
Smith, 4 Pa. 376. 


S.C.—Dunlap v. Dunlap, 4 S.C.Eq. 
305. 

Eng.—Mountcashell Vv. 
[1895] 1 Ir. 346. 

64. Gibbons v. Ward, 171 S.W. 90, 
115 Ark. 184. 


65. Exceptions to rule that will 
speaks as of date of republication: 


Brackenridge vy. Roberts, su- 


Smyth, 


Lapsed, adeemed, or revoked legacies 
See infra § 575. 


66. Contingent wills generally see 
supra § 256. 


Method of revival or republication 
see supra § 564. 


67. Vickery v. Hobbs, 21 Tex. 570, 
73 Am.D. 238; Ferguson v. Ferguson, 
(Civ.App.) 288 S.W. 83838, 835 [rev on 
other grounds, (Tex.) 45 S.W.(2d) 
1096, 79 A.L.R. 1163] [cit Cyc]. 


68. Forgur’s Estate, 66 A. 92, 216 
Pa. 331, 8 Ann.Cas. 1146. 


69. See supra §§ 103-106. 


pare Conn.—Luce v. Dimock, 1 Root 


Ill.— Eckardt v. Osborne, 170 N.E. 
774, 338 Ill. 611, 75 A.L.R. 509. 


N.C.—Jiggitts v. Maney, 5 N.C. 258. 


ie ae v. Shoenberger, 22 Pa. 


Va.—Bagwell v. Elliott, 2 Rand. 
(Va.) 190. 


{a] Interest acquired by death of 
co-tenant.—Surviving joint tenant 
need not republish will in order to 
make it effective to pass title to real 
estate held in joint tenancy before 
death of co-tenant, if language of will 
is sufficiently broad. Eckardt v. Os- 
borne, 170 N.E. 774, 338 Ill. 611, 75 
A.L.R. 509. And see infra § 588. 


7L. Republication by codicil see in- 
fra § 587. 


72. Gibbons v. Ward, 171 S.W. 90, 
91, 115 Ark. 184; Dunn v. Kearney, 
123 N.E. 105, 288 Ill. 49; Williams v. 
Neff, 52 Pa. 326; Campbell v. Jami- 
son, 8 Pa. 498; Doe v. Kett, 4 T.R. 
601, 100 Reprint 1198. 


73. Ware v. People, 19 Ill.App, 196. 


74. Revival by revocation of codi- 
cil see supra § 568. 


862 [68 C.J.] 


of wills operates as 


[§ 577] b. Invalid Wills? The 


Ark.—Rogers v. Agricola, 3 S. 


75. 
W.(2d) 26, 176 Ark. 287. 
Cal—In re Baird’s Estate, 168 P. 
Cal. 381; Payne v. Payne, 18 
In re Horton’s Bstate, 17 P. 
SOLAS Gal Appes249o; Sin - re 
Pence’s Estate, 4 P.(2d) 202, 117 Cal. 
App. 323. 

Colo.—Freeman v. 
62) Golo; 455. 


Conn,.—Whiting’s Appeal, 35 A. 
67 Conn. 879. 

Del—Smith v. 
Del. 245; Smith v. 

Ga.—Pope v. Pope, 22 S.E. 
Ga. 87. ; 

Tll.—F ry v. Morrison, 
159 Ill. 244; Hobart v. Hobart, 39 
N.E. 581, 154 Ill. 610, 45 Am.S.R. 151 
[aff 53 Ill.App. 133]; Dunean v. Dun- 
can, 23 Ill. 364, 76 Am.D. 699; Camp 
v. Shaw, 52 Ill.App. 241. 


Ind.—Olilar v: Oilar, 120 N.E. 705, 
188 Ind. 125; Manship v. Stewart, 104 
N.E. 505, 506, 281 Ind. 299 [quot Cyc]. 


14 


Hart, 158 P. 305, 
268, 
Day, 45 A. 396, 18 


Dolby, 4 Del. 350. 
245, 95 


42 N.E. 774, 


Ky.—Armstrong v. Armstrong, 


B.Mon. 333 


Odo. 

Me.—<Appeal of Rogers, 138 A. 59, 
126 Me 267. 

Ma.—Gilmer v. Aldridge, 141 A. 377, 
154 Md. 682. 


Mass.—Taft v. Stearns, 125 N.E. 
570, 234 Mass. 273; Brimmer v. So- 
hier, 1 Cush. 118; Wait v. Belding, 24 
PICk.F 129: Miles v. Boyden, 38 Pick. 
213; Hays v. Jackson, 6 Mass. 149. 


Neb.—Hawke v. mse 46 N.W. 
422, 30 Neb. 149, 27 Am.S.R. 391. 


N.H.—Foster v. Farrand, 128 A. 683, 
81 N.H. 448. 


N.Y.—In re Greeberg’s BHstate, 185 
N.E. 704, 261 N.Y. 474; In re Brann, 
ite NCH a 4043489 Nie 263;- RvA 
1918B 663; In re Campbell, 62 N.E. 
LOTOM PONY? 84, .V Prob-Rep. Ann. 
483; Caulfield v. Sullivan, 85 N.Y. 161; 
Brown vy. Clark, 77 N.Y. 369 [aff 16 
Hun 559]; Howland v. Union Theo- 
logiea] Seminary, 5 N.Y. 1938; Cook 
v. White, 60 N.Y.S. 1538, 43 App.Div. 
888 [aff 60 N.E. 1109, 167 N.Y. 588]; 
Matter of Miller, 42 N.Y.S. 148, 11 
App.Div. 343; Simmons y. Simmons, 
26 Barb. 68 [rev 24 How.Pr. 611]; In 
re Simeone’s Hstate, 253 N.Y.S. 683, 


141 Mise. 787; In re Phelps’ Will, 232 
N.Y.S. 418, 133 Misc. 450; In re Ca- 
ble’s Will, 206 N.Y.S. 501, 123 Misc. 


$94 [aff 210 N.Y.S. 187, 213 App.Div. 
512]; Matter of Van Doren, 137 N.Y. 
S. 420, 77 Mise. 51; Illensworth v. 
Illensworth, 79 N.Y.S. 410, 39 Misc. 
194 [mod in other respects 97 N.Y.S. 
44, 110 App.Div. 399]; Matter of 
Brookhaven, 11 Misc. 677, 1 Gibb.Surr. 
5d. 32k INE 515s Newcomb Vi 
Webster, 10 N.Y.St. 861; Master's Es- 
tate, 1 N.Y.Civ.Proc. 463; Matter of 
Nisbet, 5 Dem.Surr. 287; Canfield v. 
Crandell, 4 Dem.Surr. 119. 


N.C.—Murray v. Oliver, 41 N.C. 55. 

Ohio.—Clark v. Carpenter, 32 Qhio 
C.A. 87; In re Will of Stcecker, 26 Ohio 
NSIINE Sp to. abo Lele CyG c= Erull vi 
Patrick, 22 Ohio N.P.N.S. 385. 


a republication of the will,*® so 
far as it is not altered or revoked by the codicil,*® 
if the codicil is valid*? and if the intention of the 
testator is not thereby defeated;7§ and the will and 
eodieil are to be regarded as but one instrument," 
speaking from the date of the codicil,®® and this rule 
has been codified in some jurisdictions.*+ 

general rule®® is 


WILLS 


Or.—In fi _Engle’s Estate, 276 P. 


2005 LAIOre TG. 


Pa.—In re Kerr’s Estate, 100 A. 127, 
255 Pa. 399; Linnard’s Appeal, 93 Pa. 
313, 39 Am.R. 753; Neff’s Appeal, 48 
Pa. 501; <Alsop’s Appeal, 9 Pa. 374; 
Lee’s Hstate, 16 Pa.Super. 627; Lee v. 


Barber, 29 Pa.Dist. 1059; McEwen’s 
Est., 18 Pa.Dist. 534; Carter’s Est., 2 


Pa.Dist. 578; Armstrong’s Estate, 2 


Pa.Co. 166. 


R.I.—Merrill v. Boal, 132 A. 721, 47 
R.In 274, 45 ALR. 830. 


Tex.—Campbell v. Barrera, (Civ. 
App.) 82 S.W. 724. 


Eng.—Matter of Bangham, 1 P.D. 
429; Rogers v. Pittis, 1 Add.Eccl. 30, 
162 Reprint 12;. Doe v. Davy, Cowp. 
158, 98 Reprint 1020; In re Earl, 4 
Kay&J. 678, 70 Reprint 280. 


Ont.—Baker vy. Clark, 7 U.C.Q.B. 44. 


Sask.—Re Anderson, 22 Sask.L. 610, 
[1928] 4 Dom.L.R. 51. 


“A codicil is, in legal effect, a re- 
publication of the will.” Gibbons v. 
Ward, 171 S.W. 90, 115 Ark. 184, 190 
[quot Rogers v. Agricola, 3 S.W.(2d) 
26, 29, 176 Ark. 287]. 

“Tt is laid down in numerous cases 
as a general rule that a codicil re- 
ferring to a will and executed with 
all the formalities required by the 
law, by a testator of the requisite 
age, possessed of sound mind and not 
acting under fraud, duress or undue 
influence, operates as a republication 
of the will so far as not changed by 
the codicil. This follows in part from 
the use of the word ‘codicil,’ which 
means an addition to or an alteration 
of a will.” Taft v. Stearns, 125 N.E. 
570, 284 Mass. 273, 275. 


[a] “he theory upon which a sub- 
sequent codicil republishes a former 
will or codicil is that the latter is a 
reafirmation and ratification of the 
provisions of the former  instru- 
ments.” Freeman v. Hart, 158 P. 305, 
308, 61 Colo, 455. 


76. See infra § 584. 

77. See infra § 583. 

78. See infra § 580. 

79. Cal—In re Cutting’s Estate, 
T56P.71002;7 172) Cal. 191%, Wadd's Ws= 
tate, 30 P. 99, 94 Cal. 670; Payne v. 


Payne, 18 Cal. 291. 


Ill—Hobart v. Hobart, 39 N.E. 581, 
154 Ill. 610, 45 Am.S.R. 151. 


Ind.—Manship vy. Stewart, 104 N.E. 
505, 506, 181 Ind. 299 [quot Cyc]. 


Me.—Appeal of Rogers, 1388 A. 59, 
126 Me. 267. 


Ohio.—Clark v. Carpenter, 32 Ohio 
GsAS 87. 90° 


“302 Pa. 27; 
Dist. 1059; 
Dist. 534. 

Sask.—Re Anderson, 22 Sask.L. 610, 
[1928] 4 Dom.L.R. 51. 


Construing will and Laan together 
see infra XII in 69 C.J 


Regarded as eapackes instruments 


on Vv. Bar ber, 29 Pa. 
McEwen’s Hst.; 18) Pa. 


[§§ 576-577 


that a codicil duly executed will operate as a repub- 
lication of an earlier will or codicil, although the lat- 
ter is inoperative or imperfectly executed or attest- 
ed,®4 as where a codicil duly executed by a testator 
of sufficient capacity has been held to republish and 
validate a prior will or codicil which was invalid be- 
cause of alterations after execution,*® absence of tes- 


aoe purposes of execution see supra § 
394. 


80. See infra § 586. 

81. See statutory provisions. 

[a] Word “will,” in Rev. Codes, 
§ 4736, declaring that the execution of 
a codicil referring to a previous will 
has the effect to republish the will as 
modified by the codicil, means a docu- 
ment which itself has testamentary 
character. In re Noyes’ Estate, 106 P. 
355, 40 Mont. 231. 

82. Invalid codicil as not repub- 
lishing invalid will see infra § 583. 

Requisites and validity of will: 
Generally see supra §§ 223-249. 
zor, and execution see supra §§ 259- 

2) 

Right and ec ey. to make will see 

supra §§ 6-100. 

83. Modification of general rule in 
New York see infra note 89 [c]. 

84. Ark.—Rogers vy. Agricola, 3 S. 
W.(2d) 26, 29, 176 Ark. 287 [quot 
Gye: 

Conn.—Morse v. Ward, 103 A. 119, 
92 Conn. 408. 

Ga.—Burge v. Hamilton, 72 Ga. 568. 

Ill.—Camp v. Shaw, 52 Ill.App. 241. 


Ind.—Barnes y. Phillips, 111 N.E. 
419, 184 Ind. 415. 


Iowa.—In re Murfield’s 
N.W. 170, 74 Iowa 479. 


Ky.—Farmers’ Bank & Trust Co. v. 
Harding, 272 S.W. 3, 209 Ky. 3; Beall 
Me ees) 3 B.Mon. 390, 39 Am. 


La.—Gaude v. Baudoin, 6 La. 722. 


Estate, 38 


Mass.—Taft v. Stearns, 125 N.E. 
570, 234 Mass. 278. 
Mo.—Harvy v. Chouteau, 14 Mo. 


587, 55 Am.D. 120. 


N.H.—Loveren vy. Eaton, 113 A. 206, 
80 N.H. 62. 


N.J.—McCurdy v. NeaH, 7 A 566, 
42 N.J.Eq. 333. 


Or.—Stevens v. pavers: 121 P. 434, 
126 P. 29, 62 Or. 372 


Pa.—In re Walton’s Estate, 45 A. 
426, 194 Pa. 528; Butler’s Estate, 29 
ae Dist. 683 (applying New Jersey 
aw). 


S.C.—Fair v. O’Neall, 30 S.C.L. 80. 
pet paper sae! v. Kendall, 1 Coldw. 


Eng.—Anderson v. Anderson, L.R. 
13 Eq. 381; Doe v. Evans, 1 Cromp. 
& M. 42, 149 Reprint 307. 


[a] “It is well established that an 
instrument invalid as a will may be 
given life or republished and validat- 
ed by the execution of a valid codi- 
eile: Y warmers’ Bank & Trust Co. v. 
Harding, 272 S.W. 3, 5, 209 Ky. 3. 


85. Smith v. Runkle, (N.J. EN ee 
94 eA. 296 Fatty 98-4. 1086, 86 N.J.E 
257; Godley v. Smith, 98 A. 1086; Be 
Smith v. Scholfield, 98 A. 1087]; in re 
pacnnen ey Estate, 162 A. 168, 308 Pa. 


[a] Tlustration—If a will is al- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 577-578] 


tamentary capacity,*®® presence of undue influence,** 
violation of the then existing statute against perpetu- 
ities,S* or failure to comply with statutory formali- 


ties relative to execution.®® 


[§ 578] c. Revoked or Destroyed Will. 
or will is in physical existence, it may be revived by 
a codicil referring to it in adequate terms, although 
the prior will had been revoked by an act of the tes- 
tator®® or by operation of law,®! and although the 
will is not present at the time the codicil may never- 
theless act as a revival thereof,®? and in some ju- 
risdictions there are statutes expressly providing 


tered after execution and then repub- 
lished and confirmed by the codicil, 
the altered instrument is validated. 
Smith v. Runkle, (N.J.Prerog.) 97 A. 
296 [aff 98 A. 1086, 86 N.J.Eq. 257; 


Godley v. Smith, 98 A. 1085; and 
Smith v. Scholfield, 98 A. 1087]. 
86. Ill—Brown v. Riggin, 94 Ill. 


560. 


Ind.—Barnes y. Phillips, 111 N.E. 
419, 184 Ind. 415; Manship v. Stewart, 
104 N.E. 505, 181 Ind. 299. 


N.J.—Smith v. Runkle, (N.J.Pre- 
-rog.) 97 A. 296 [aff 98 A. 1086, 86 N.J. 
Eq. 257; Godley v. Smith, 98 A. 1085; 
and Smith v. Scholfield, 98 A. 1087]. 


N.Y.—Matter of Emmons’ Will, 96 
N.Y.S. 506, 110 App.Div. 701; Cook v. 
White, 60 N.Y.S. 153, 43 App.Div. 388 
[aff 60 N.E. 1109, 167 N.Y. 588]. 


Or.—-Stevens v. Myers, 121 P. 434, 
L2G) Py 29; 62..0r. 372; 


[a] TIllustration.—Although a tes- 
tator executed a will at a time he 
lacked capacity, his subsequent execu- 
tion of a codicil at a time when he 
had capacity, which merely changed 
the executors, republished and vali- 
dated the will. Barnes v. Phillips, 
111 N.E. 419, 184 Ind. 415. 


[b] "Will executed by drunken tes- 
tatrix is validated by a later codicil 
executed while sober. Cook v. White, 
60 N.Y.S. 153, 43 App.Div. 388 [aff 60 
N.E. 1109, 167 N.Y. 588]. 


Time at which capacity must exist 
see supra § 9. ; 

87. Cal.—In re Baird’s Estate, 168 
PB 561, 176 Cal. 381: 

Mass.—Taft v. Stearns, 
570, 234 Mass. 273. 

N.Y.—Cook v. White, 60 N.Y.S. 153, 


43 App.Div. 388 [aff 60 N.E. 1109, 167 
N.Y. 588]. 


S.C.—Farr v. O’Neall, 


Tex.—Campbell v. Barrera, 
- App.) 32 S.W. 724. 

Ratification of will executed under 
undue inflmence see supra § 446. 

88. Morse vy. Ward, 103 A. 119, 92 
Conn. 408. 


89. Rogers v. Agricola, 3 S.W.(2d) 
26,176 Ark. 287; Smith v. Runkle, 97 
A. 296 [aff 98 A. 1086, 86 N.J.Eq. 257; 


125 N.E. 
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Godley v. Smith, 98 A. 1085; and 
Smith v. Scholfield, 98 A. 1087]; But- 
ler’s Estate, 29 Pa.Dist. 683 (apply- 


ing New Jersey law). See In re Kel- 
ly’s Estate, 84 A. 593, 236 Pa. 54 (rec- 
ognizing rule). 


[a] Codicil incapable of passing 
real estate because imperfectly at- 
tested was republished by a second 
codicil properly executed and publish- 
ed as and for a second codicil. But- 
ler’s Estate, 29 Pa.Dist. 683 (constru- 
ing New Jersey law). 


{[b] fIllustration.—Where a_ will 
was typewritten with but one wit- 
mess, and did not comply with the 
statute, and subsequently the testator 


WILLS 


If a pri- 


ing an intent to 


wrote a new part, which he termed a 
“supplement,” entirely in his own 
handwriting, referring to the last will, 
it was held that, the codicil being a 
good holographic instrument execut- 
ed in accordance with the statute and 
incorporating the other instrument by 
reference, the two were to be regard- 
ed as one instrument, the codicil oper- 
ating as a republication of the will. 
Rogers v. Agricola, 3 S.W.(2d) 26, 176 
Ark. 287. 


[c] In New York (1) early cases 
held that an imperfectly executed or 
attested will was republished and ren- 
dered valid by a subsequent and prop- 
erly executed and attested codicil 


thereto. Masters’ Hstate, 1 N.Y.Civ. 
Proc. 459; Mooers v. White, 6 Johns. 
Ch. 360. (2) A later case, although 


apparently out of line with the mod- 
ern New York rule (see infra notes 
(3), (5)), held that where a will was 
invalid because not signed by the 
testatrix at the end thereof it was re- 
published so as to become her will 
by a subsequent and properly execut- 


ed codicil. Matter of Douglass’ Will, 
78 N.Y.S. 103, 38 Misc. 609, 3 Mills 
Surr. 249. (3) The more recent rule 


is that no testamentary provision in 
other unexecuted or unattested papers 
may be incorporated into a will and 
therefore a prior alleged will or codi- 
cil invalid for lack of proper execu- 
tion or! attestation is not republished 
by a subsequent properly executed 
and attested codicil (In re Lawler’s 
Will, 185 N.Y.S. 726, 195 App.Div. 27; 
Matter of Hmmons’ Will, 96 N.Y.S. 
506, 110 App.Div. 701; Matter of Wes- 
ton, 113 N.Y.S. 619, 60 Misc. 276), (4) 
and the rule has been judicially stat- 
ed in the following language: “The 
rule of this state, while it excludes 
unattested or insufficiently attested 
or published testamentary documents 
from probate, though referred to in a 
subsequent properly executed will or 
codicil, does not prevent such a will 
or codicil from ratifying or reviving 
a properly attested instrument which 
for any reason might be inoperative.” 
Cook vy. White, 60 N.Y.S. 158, 157, 43 
App.Div. 388 [aff 60 N.E. 1109, 167 
N.Y. 588]. (5) In other words, a codi- 
cil can validate an earlier will only 
where the will itself was properly 
executed in accordance with law, and 
for some other reason was or became 
inoperative or invalid. In re Lawler’s 
Will, 185 N.Y.S. 726, 195 App.Div. 27; 
Matter of Andrews’ Will, 60 N.Y.S. 
141, 43 App.Div. 394 [aff 56 N.E. 529, 
162 N.Y. 1, 76 Am.S.R. 294, 48 L.R.A. 
662, 30 N.Y.Civ.Proec. 377]; Matter of 
Carll’s Will, 77 N.Y.S. 1036, 38 Misc. 
471, 3 Mills 219; Proctor v. Clarke, 3 
Redf.Surr. 445 [rev 16 Hun 559, aff 
I N.Y. 869); (6) tAlthough an old 
and defectively executed will is at- 
tached to a new and properly execut- 
ed codicil, the execution of the codi- 
cil does not give effect to the old will 
where it is not referred to during exe- 
cution in any way, and the testator 
and the witnesses do not understand 
that an attempt is being made to 
execute a new will, consisting of the 


Under particular statutory provisions. 
statutes expressly providing that no revoked will 
shall be revived except by reéxecution thereof, or by 
a codicil, and then only to the extent that an inten- 
tion to revive is shown thereby, a will revoked by 
the subsequent birth of issue may be revived by a 
codicil executed after the issue was born and show- 
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that a revoked will may be revived by codicil.®? 


Where will has been physically destroyed it may 
not thereafter be revived by a codicil.®4 


Under 


revive the prior will,®® a first will 


codicil and the old will to which it re- 
ferred. In re Lawler’s Will, 185 N. 
V.Si726, 195 App Div: 27: 


neat Ga.—Burge y. Hamilton, 72 Ga. 
8. 

Ky.—Farmers’ Bank & Trust Co. v. 
Harding 272 Siw. 3, 209 sicy.nce 


N.J.—Smith v. Runkle, (N.J.Pre- 
rog.) 97 A. 296 [aff 98 A. 1086, 86 N. 
J.Eq. 257; Godley v. Smith, 98 A. 1086; 
and Smith v. Scholfield, 98 A. 1087]. 


N.Y.—In re Knapp’s Will, 23 N.Y.S. 
282, Pow.Surr. 167. 


Ohio.—In re Stocker, 26 Ohio N.P. 
N.S. 112, 113 [cit Cyc]. 


Pa.—In re Hickman’s Estate, 162 
A. 168, 308 Pa. 230. 
Eng.—Matter of Steele, L.R. 1 P. 


Coe DES LB Carte v. Carte, Ambl. 28 
27 Reprint 15, 3 Atk. 174, 26 Reprint 
aoe Rideau Hardw. 210, aie eprint 


28 v. Pae, 10 Ont.W.N. 


Cal.—In re Cutting’s Estate, 
5e Pp, 1002, 172 Cale 190° 


Ky.—Spradlin v. Adams, 207 S.W. 
471, 182 Ky. 716. 


N.Y.—Brown v. Clark, 77 N.Y. 369 
[aff 16 Hun 559]; Matter of Emmons’ 
Will, 96 N.Y.S. 506, 110 App.Div. 701. 


Pa.—Kurtz v. Saylor, 20 Pa. 205. 


Va.—Gooch v. Gooch, 113 S.E. 873, 
Uses Van 21. 


W.Va.—Gulland vy. Gulland, 94 S.H. 
943, 81 W.Va. 487; Francis v. Marsh, 
46 S.H. 5738, 54-W.Va. 545, 1 Ann. Cas. 
665 and note. 


ee ages v. Shrimpton, 1 P.D. 


92. Wikoff’s Appeal, 15 Pa. 281, 53 
Am.D. 597. 


93. See statutory provisions. 


94, Williams v. Miles, 94 N.W. 705, 
96 N.W. 151, 68 Neb. 463, 110 Am.S.R. 
431, 62 L.R.A. 388, 4 Ann.Cas. 306, 8 
Prob.Rep.Ann. 621; Matter of Steele, 
L.R. 1 P.&D. 575; Harwood v. Good- 
right, Cowp. 87, 98 Reprint 981; Ma- 
jor v. Williams, 3 Curt.Hecl. 432, 163 
Reprint 781; Newton v. Newton, 12 
Ir.Ch. 118; Hale v. Tokelove, 2 Rob. 
Kecl. 318, 163 Reprint 1331; Rogers 
Vv. Goodenough, 2 Swab.&Tr. 342, 164 
Reprint 1028. 


95. Gooch v. Gooch, 113 S.E. 873, 
134 Va. 21; Gulland v. Gulland, 94 s 
E. 9438, 81 W.Va. 487. 


[a] Illustration.—Where a mason- 
ic order required a candidate for de- 
grees to make a will, or if one had 
been made so to state on the form of 
will furnished him, an instrument ex- 
ecuted by a candidate, stating that his 
will had been made in favor of his 
wife, and duly signed and filed and 
witnessed by persons therein men- 
tioned, to which he signed his name, 
was a sufficient codicil under Code 
(1919) § 5234, to revive such will, 


864 [68 C.J.] 
revoked by a second and subsequent marriage may 
be revived by a second will expressly declaring the 
validity of the first will,°® and it has been held that 
a third will executed after the testator’s divorce from 
his second wife, and expressly revoking the second 
will, does not nullify the revival of the first will re- 
sulting from execution of the second will, so that the 
first will remains in full force and effect;®* and un- 
der such statutes reéxecution of the original will is 
not essential to revival.°® Under statutes providing 
that the execution of a codicil referring to a previous 
will has the effect to republish the will as modified by 
the codicil, a will revoked by operation of law may 
be revived by a subsequent codicil.®® 


[§ 579] d. One of Several Wills. A codicil, by 
expressly referring to one of two or more wills as 
“the last will,” operates as a republication of that 
will;+ and this is true although the particular will 
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to, if it can be determined to which will reference is 
had,? and where a testator provides for republica- 
tion of one or the other of two wills, in accordance 
with a specified condition, that one meeting such con- 
dition is the one republished.? If the codicil is at- 
tached to one of the wills that is regarded as effec- 
tive to show that the codicil was intended as a re- 
pubheation of that particular one.* 


[§ 580] 2. Intent To Revive—a. Necessity. The 
doctrine that a codicil operates to revive and repub- 
lish a prior will is bottomed upon the cardinal rule 
that the testator’s intent controls, this rule being 
based upon the ascertained and presumed intent of 
the testator.° Generally speaking, the mere execu- 
tion of a codicil will not of itself serve to revive or 
republish a prior will,® and a codicil will not serve 
as a revival or republication unless that result is in 
accordance with the testator’s intention.’ 


intended to be republished is inaccurately referred 


which had been rendered inoperative 
under § 5242, by the subsequent birth 
of children. Gooch v. Gooch, 113 S.E. 
873, 134 Va. 21. 


96. Spradlin v. Adams, 207 S.W. 
471, 182 Ky. 716. 


[a] Second will “codicil” within 
meaning of revival statute.—A testa- 
tor’s second will, properly executed, 
which not only recognized, but de- 
clared the validity of, a former will, 
revoked by marriage, and then devis- 
ed other property not mentioned in 
such former will, was a “codicil,” re- 
viving the former will, under St. § 
4834. Spradlin v. Adams, 207 S.W. 
471, 182 Ky. 716. 


Subsequent marriage as revoking 
will see supra §§ 534-539. 


97. Spradlin v. Adams, 
471, 182 Ky. 716. 


98. Gooch v. Gooch, 113 S.E. 873, 
134 Va. 21. 


[a] Illustration.—A will revoked 
by marriage or the birth of children 
may be revived by a codicil without 
reéxecution of the original will, in 
view of the express provisions of 
Code (1919) § 5234. Gooch v. Gooch, 
113 S.E. 873, 184° Va. 21, 


99. In re Seiler’s Estate, 170 P. 
Maes 79 389, L76 Cal. 771) invre 
Cutting’s Estate, 155 P. 1002, 172 Cal. 
W9L. 


207 S.W. 


[a] Antenuptial will.—Under Civ. 
Code § 1287, an antenuptial will may 
be republished by execution of a codi- 
cil, notwithstanding § 1299, declar- 
ing an antenuptial will revoked by 
subsequent marriage and death leav- 
ing wife surviving. In re Cutting’s 
Estate, 155 P. 1002, 172 Cal. 191. 


1. Grotts v. Casburn, 129 N.E. 137, 
295 Ill. 286, 14 A.L.R. 1015; Matter 
of Lewis, 7 Jur.N.S. 220; Matter of 
Van Cutsem, 63 L.T.Rep.N.S. 252. . 


[a] Tllustration.—An instrument 
executed in accordance with the re- 
quirements of a statute as to the mak- 
ing and revocation of wills, reading: 
“To whom it may concern: This is 
to certify that I hereby revoke the 
will made last winter favor of E. and 
desire that the will made and dated 
October 5, 1914, be my last will,” ef- 
fectively revoked the will first re- 
ferred to, and reéstablished the will of 
Oct. 5, 1914, so that together the said 
will of Oct. 5, 1914 and such instru- 
ment constituted deceased's last will 
and testament, the instrument being 


of testamentary character, even 
though not designated as a_ will. 
Grotts v. Casburn, 129 N.E. 137, 295 
Ql. 286, 14, A.LaRS L015. 


2. Burge vy. Hamilton, 72 Ga. 568; 
Jansen v. Jansen [cit Rogers v. Pittis, 
1 Add.Eccl. 30, 38, 162 Reprint 12]. 


[a] Reference by wrong date:—(1) 
To one of two existing wills does not 
defeat republication, when it can be 
seen to what will reference is had. 
Jansen v. Jansen [cit Rogers v. Pittis, 
1 Add.Wecl. 30, 38, 162 Reprint 12] 
(where deceased had executed two 
wills, the one ‘‘dated on the 21st of 
July, 1792; he had made another will 
dated on the 18th of July, 1796,” and 
made “a codicil dated in March, 1797, 
referring, in terms, to his will (not of 
the twenty-first, but) of the first of 
July, 1792;” and it was held that as 
the other circumstances of the case 
showed that the codicil referred to the 
will of 1792, and not to that of 1796 
the inaccuracy was immaterial, an 
the will of 1792 was therefore repub- 
lished). (2) To a will of 1909, in a 
codicil when the testator really meant 
a will of 1912, did not revive the will 
of 1909 but the codicil republished 
and reaffirmed the will of 1912. Jane 
v. Jane, 33 T.L.R. 389. 


[b] Mistaken reference.—Where, 
by mistake, a codicil refers to the 
earlier of two wills instead of the 
later, the former will be held to be 
revived, and if the latter was not re- 
voked by the codicil, both wills must 


be admitted to probate. Matter of 
Chilcott, [1897] P. 228; Matter of 
Stedham, 6 P.D. 205. 


3. Hamilton’s Hstate, 74 Pa. 69. 


[a] Republication dependent on 
time of death.—A testator, having ex- 
ecuted two wills, by a codicil declared 
that one or the other of the two was 
to be his last will according as his 
death took place before or after a cer- 
tain date. He died before the date 
designated, and it was held that the 
clause in the codicil took effect and 
made the earlier of the two wills his 
will. Hamilton's Estate, 74 Pa. 69. 


4 Rogers v. Pittis, 1 Add.Eccl. 30, 
162 Reprint 12; Barnes v. Crow, 
Bro.Ch. 2, 29° Reprint 747, 1 Ves.Jr. 
485, 30 Reprint 450. 


5 Taft v. Stearns, 125 N.B. 570, 
234 Mass. 278, 277. ¢ 


“That rule is but a particular man- 
ifestation of the cardinal principle ob- 
served in the interpretation of wills, 


[§ 581] b. How Shown—(1) In General. 


It may 


which is to ascertain the intent of the 
testator from the language which he 
has used to express his testamentary 
designs, giving effect, so far as pos- 
Sible, to all its words, provided that 
it is not inconsistent with some set- 
tled rule of law. It seems in general 
incompatible with sound sense that 
one should execute a codicil dealing 
with a part only of his estate, describ- 
ing it by a name which denotes that 
it is ancillary to a main will, unless 
he intended the principal instrument 
to stand as his chief expression of 
testamentary purpose, or at least as 
the basis to which the later instru- 
ment should be attached. Any other 
construction would involve in most 
instances a partial intestacy, a result 
contrary to the legal presumption be- 
cause contrary to common experience. 
One who makes testamentary dispo- 
sition of property ordinarily does not 
intend to leave any of his property 
undisposed of.” Taft v. Stearns, su- 
pra. 


Rule that testator’s intent controls 
see infra § 1118 in 69 C.J. 


6. Gooch v. Gooch, 113 S.E. 873, 134 
Va. 21. 


{a] Neither at common law nor 
under statute providing that a codi- 
cil shall revive a revoked will only 
to the extent to which an intent to. 
revive the same is shown can a codi- 
cil revive such a will proprio vigore, 
an intent to revive being essential. 
Goce v. Gooch, 118 S.E. 878, 134 Va.. 


7. Cal.—In re Pence’s Estate, 4 P.. 
(2d) 202, 117 Cal.App. 323. 


Ind.—Manship v. Stewart, 104 N.E. 
505, 506, 181 Ind. 299 [cit Cyc]. 


Iowa.—Blackett yv. Ziegler, 133 N. 
W. 901, 902, 153 Iowa 344, 37 L.R.A.. 
N.S. 291, Ann.Cas.19138B 115. 


N.Y.—Matter of Trost’s Will, 77 N. 

¥.S. 879, 38 Mise. 404, 3 Mills Surr, 
Ohio.—In re Will of Stocker, 26 

Ohio N.P.N.S. 112, 113 [cit Cyc]. 


Pa.—Neff’s Appeal, 48 Pa. 501; Al-- 
sop’s Appeal, 9 Pa. 374. 


Va.—Gooch v. Gooch, 113 S.E. 873,. 
134 Va. 21. 


W.Va.—Gulland v. Gulland, 94 S.B. 
943, 81 W.Va. 487. 


Eng.—McLeod v. McNab, [1891] A.. 
Cwerl, 


Compare Smith v. Runkle, (N.J.. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 581] 


be broadly stated that a codicil to operate as a re- 
publication of a will must either be annexed to or 
indorsed upon it at the time of its execution, or ex- 
But no precise phraseology or 
particular words in the codicil are essential to effect 
a revival or republication of the will,® and if it can 
be otherwise determined that the intent existed to re- 
vive or republish a particular will an actual, physi- 
eal attachment of the codicil to the will is not es- 


pressly confirm it.§ 


Prerog.) 97 A. 296 [aff 98 A. 1086, 86 
N.J.Eq. 257; Godley v. Smith, 98 A. 
1086; and Smith v. Scholfield, 98 A. 
1087] (to the effect that an apparent 
intention to republish a will by a cod- 
icil wy not essential to the republica- 
tion). 


[a] When will is revived by codi- 
cil “an intent to republish or revive 
the former will must be shown.” 
Blackett v. Ziegler, 133 N.W. 901, 902, 
153 Iowa 344, 837 L.R.A.N.S. 291, Ann. 
Cas.1913H 115. 


Intention of testator as affecting 
7 ald athe ae of will see infra § 1118 in 
ode 


8 Ill.—Hobart v. Hobart, 39 N.E. 
581, 154 Il). 610, 45 Am.S.R. 151. 


N.J.—Smith v. Runkle, (Prerog.) 97 


A. 296, 302 [aff 98 A. 1086, 86 N.J.Eq. 
257; Godley v. Smith, 98 A. 1086; and 
Smith v. Scholfield, 98 A. 1087]. 


N.Y.—Kip v. Van Cortland, 7 Hill 
346 [rev 1 Hill 590]. 


S.C.—Richardson v. Richardson, 13 
S.C.Eq. 184. 


Eng.—Atty.-Gen. v. Downing, Ambl. 
571, 27 Reprint 368, 369. 


“There are two ways by which a 
codicil operates as a replication of a 
will: (1) By being annexed to it; (2) 
by the contents showing the inten- 
tion.” Atty.-Gen. v. Downing, supra 
{quot 1 Rollins Abridg., and quot 
Smith v. Runkle, supra]. 


9. Taft v. Stearns, 125 N.H. 570, 
234 Mass. 278, 276; Smith v. Runkle, 
(N.J.Prerog.) 97 A. 296 [aff 98 A. 
1086, 86 N.J.Eq. 257; Godley v. Smith, 
98 A. 1086; and Smith v. Scholfield, 
98 A. 1087]; Gooch v. Gooch, 113 S.E. 
Sissi lot) Va. ois Corr Vv. Porter, 
33 Gratt. (74 Va.) 278, 282. 


“This principle does not rest upon 
the presence in the codicil of tech- 
nical words in terms affirming and 
republishing the original will, but up- 
on the broader consideration that the 
execution of an instrument denomi- 
nated a codicil imports in the mind of 
the person executing the codicil the 
existence of a will which can be sup- 
plemented and modified, and that the 
reference in a codicil to a will implies 
the continuance or vivification of that 
writing as a vital testamentary dis- 
position and the readoption or origi- 
nal declaration of its provisions.’ 
Taft v. Stearns, supra. 


“No particular words are neces- 

sary to constitute a republication. 
All that is necessary is, that it shall 
appear that the testator considered 
the paper [the original will] as his 
will at the time he made the codicil. 
Anything is sufficient which indicates 
a continuance of the testamentary in- 
tent with respect to the disposition 
of the testator’s property. 
Where the testator in the codicil. re- 
fers to the will, and gives sufficient 
demonstration that when making the 
codicil he considered the will as his 
will, there a republication may be im- 
plied.” Corr v. Porter, supra [quot 
Gooch vy. Gooch, supra]. ’ 


160. Cal.—In re Seiler’s Estate, 170 
ELS 1 Ome coo moma ley ite: 


WILLS 


sential to effect 
of.1° 


Ga.—Pope v. Pope, 22 S.HE, 245, 95 
Ga. 87. 


Iowa.—Blackett v. Ziegler, 133 N.W. 
901, 158 Iowa 344, IR.A.N-S, 291, 
Ann.Cas.1913E 115. 


Mo.—Harvy v. Chouteau, 
587,55 Am.D) 120. 


N.Y.—Kip v. Van Cortland, 7 Hill 
346 [rev 1 Hill 590]. 


Or.—In re Engle’s Estate, 276 P. 
ZI. U2A9E OF aa Tis 


Tenn.—Gass’ 
38 Humphr. 278. 


Eng.—Jackson v. Hurlock, Ambl. 
487, 27 Reprint 318, 2 Eden 263, 28 
Reprint 899; Acherly v. Vernon, 3 
Bro.P.C. 85, 1 Reprint 1194, Comyns 
381, 92 Reprint 1121, 9 Mod, 68, 88 
Reprint 321, 1 P.Wms. 783, 24 Reprint 
614; Doe v. Davy, Cowp. 158, 98 Re- 
print 1020. But see Sympson v. 
Hornsby, Prec.Ch. 439, 24 Reprint 
196, 2 Vern.Ch. 722, 23 Reprint 1074 
(to the effect that there is no repub- 
lication if the codicil is not annexed to 
the will). 


[a] Reference to will without an- 
nexation thereto.—(1) A codicil will 
amount to a republication of the will 
to which it refers, whether or not it 
be annexed to the will, for every codi- 
cil is, in construction of law, a part of 
a man’s will, and as such furnishes 
conclusive evidence of the testator 
considering his will as then existing. 
Gass’ Heirs v. Gass’ Ex’rs, 3 Humphr. 
(Tenn.) 278. (2) A codicil, by the 
manner in which it refers to ‘the orig- 
inal will, may afford a specimen of 
internal annexation morally as strong 
as, if not strohger than, the physical 
annexation of wafer, wrapper and 
tape. Harvy v. Chouteau, 14 Mo. 587, 
55 Am.D. 120. (3) While marriage ree 
vokes a prior will under Civ. Code § 
1299, the making of a codicil after 
marriage, stating that the provisions 
of the former will “now in full force 
and effect” should continue, was a 
sufficient republishing to reinstate the 
old will, although the codicil was not 
physically annexed thereto. In re 
Seiler’s Hstate, 170 P. 1138, 179 P. 389, 
IG Cali: 


Cal.—In re Seiler’s Hstate, 170 
P. SEET) 179sP. 889176 Calniil: 


Ga.—Burge v. Hamilton, 72 Ga. 568. 


Ill.—Grotts v. Casburn, 129 N.E 
LST, 29D El oSGyel 4s ALE, sLOub: 


Iowa.—Blackett v. Ziegler, 133 N. 
W. 901, 153 Iowa 344, 37 L:-R.A.N.S. 
291, Ann.Cas.1913E 115. 


Mass.—Taft v. Stearns, 
570, 234 Mass. 273. 


Mo.—Harvy y. Chouteau, 14 Mo. 587, 
55) Am. D. 22/0. 


Ohio.—In re Stocker’s Will, 26 Ohio 
NEPIN.Sa La2: 


Tenn.—Gass’ Heirs v. Gass’ Ex’rs, 3 
Humphr. 278. 


Va.—Gooch vy. Gooch, 113 S.E. 873, 
134 Va. 21. 


Eng.—Matter of Lewis, 7 Jur.N.S. 
20. 


14 Mo. 


Heirs v. Gass’ Ex’rs 


125 N.E. 


fa] Tllustration.—‘“‘A codicil to my 
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the revival or republication there- 


The revival or republication of a will by a 
codicil may be inferred from a reference to the will 
in the codicil,11 or from physical attachment of the 
will to the eodicil,1? and selection by the testator of 
the same persons to witness a codicil who have al- 
ready attested his prior will is a circumstance tend- 
ing to show an intent to republish such will. 


Although codicil is merely directory and disposes 


last will and testament,” executed by 
a testator who also attempted to give 
the date of the will with approximate 
accuracy, and referred to the codicil 
again as “this, my codicil to a previ- 
ous will,” which codicil disposed of 
only part of testator’s property, had 
the effect to revive the prior will, in- 
valid as procured by undue influence 
of the beneficiary and executrix. Taft 
pO Li? 125 N.E. 570, 234 Mass. 


{[b] Under statute expressly re- 
quiring intent to revive.—(1) Under 
Code (1919) § 5234, relating to the 
revival of wills, and providing that 
a codicil shall revive a revoked will 
only to the extent that an intention 
to .revive the same is shown, it is 
sufficient that a codicil reviving a re- 
voked will shows on its face express- 
ly or impliedly an intent to revive the 
will and the extent to which it is 
intended to revive it. Gooch v. Gooch, 
113 S.H. 873, 1384 Va. 21. (2) It is not 
necessary that the codicil should 
show that the testator knew the will 
had been revoked. Gooch v. Gooch, 
supra. (3) That a testator did not 
intend the language used in a codicil 
relied on as reviving a revoked will, 
to operate as a codicil is immaterial. 
Gooch v. Gooch, supra. 


[ce] After-born child.—A will, val- 
id in form, which falls by law on the 
birth of a legitimate child posterior to 
its date, may be reinstated by a sub- 
sequent will also valid in form by a 
simple reference thereto and without 
repeating all the provisions thereof. 
Sutras of Ledet, 128 So. 273, 170 

a. b 


12. Smith v. Runkle, (N.J.Prerog.) 
97 A. 296 [aff 98 A. 1086, 86 N.J.Ea. 
257; Godley v. Smith, 98 A. 1086; 
and Smith v. Scholfield, 98 A. 1087]. 


[a] Ylustration.—Where the prep- 
aration and annexation of the first 
half sheet containing the first two 
pages of a will offered for probate 
were, prior to the execution of a cod- 
icil, physically annexed to the will 
and described as a “Ist codicil,” the 
codicil appeared to be a codicil to that 
will. Smith v. Runkle, (N.J.Prerog.) 
97 A. 296 [aff 98 A. 1086, 86 N.J.Ea. | 
257; Godley v. Smith, 98 ASLO S Ss 
and Smith y. Scholfield, 98 A. 1087]. 


{b] In England, under the statute 
of frauds, it has been held that the 
annexation of a codicil to a will is not 
admissible evidence of republication, 
because parol. Barnes v. Crow, 4 Bro. 
Ch. 2, 29 Reprint 747, 1 Ves.Jr. 485, 30 
Reprint 450 [overr Atty.-Gen. v. 
Downing, Ambl. 571, 27 Reprint 368]. 
Compare supra § 579 text and note 4. 


13. Smith v. Runkle, (N.J.Prerog.) 
97 A. 296, 302 [aff 98 A. 1086, 86 N.J, 
Eq. 257; Godley v. Smith, 98 A. 1086; 
and Smith v. Scholfield, 98 A. 1087]. 


{a] Persuasive although not con- 
clusive.—Where the testator selected 
the same persons as witnesses to the 
codicil who had already witnessed the 
will, this fact, standing alone, was 
not a sufficient identification of the 
will, but under all the circumstances 
of the case was significant as tending 
to show that the codicil was to his 
mind a part of the instrument with 
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of no property it may nevertheless effect a republi- 


cation of the prior will.14 


Codicil conditioned to take effect on event that 
does not happen nevertheless republishes a will.?° 


[§ 582] (2) In Case of Revoked Will.1° 
been said that there is a distinetion between revival 
of a revoked will and republication of a will with 
respect to the method of showing intent to revive 
or republish,1* arising out of statutes expressly or 
impliedly regulating the revival of a revoked will,'® 
and it has been held that to effect a revival of a re- 
voked will by a codicil the intent to revive must ap- 
This intention may appear 
on the face of the codicil, either by express words 
referring to a will as revoked and importing an in- 


pear from the codicil.+® 


which the witnesses were identified, 
and, where the codicil was also found 
in the envelope with the will, the cod- 
icil republished and reéxecuted the 
will as amended. Smith v. Runkle, 
(N.J.Prerog.) 97 A. 296, 302 [aff 98 A. 
1086, 86 N.J.Eq. 257; Godley v. Smith, 
98 A. 1086; and Smith v. Scholfield, 98 
A. 1087]. 


14. Manship v. Stewart, 104 N.E. 
DOD; ole tO. 99. 


[a] Codicil appointing executor.— 
The rule that a duly executed codi- 
ceil republishes the will with its cod- 
icils is not affected because the codi- 
cil disposes of no property but mere- 
ly appoints an executor. Manship v. 
Stewart, 104 N.E. 505, 181 Ind. 299. 


15. Matter of Da Silva, 2 Swab.& 
Tr. 315, 164 Reprint 1017. 


Right to probate such codicil see 
infra § 616 note 23 [b] (1). 


Contingent wills or codicils gener- 
ally see supra § 256 


16. RBeéxecution not necessary if 
republished by codicil see supra § 562 
note 69 [b] (2). 


17. Gulland v. Gulland, 94 S.E. 943, 
81 W.Va. 487. 


[a] Distinction stated.—‘‘Though 
it may not be important here, there is 
a well-defined distinction between re- 
publication of a will and revival of 
a revoked will. In the former case, a 
codicil, without disclosure, in its 
terms or on its face, of intent to re- 
publish, suffices. To effect revival of 
a revoked will, a codicil must show 
intention to revive.” Gulland vy. Gul- 
land, 94 S.E. 948, 81 W.Va. 487. 


18. Gulland v. Gulland, supra. 


[a] Under Pennsylvania statute it 
has been held that a codicil to a will 
is a republication of it, unless the 
contrary intent is avowed by the tes- 
tator. Neff’s Appeal, 48 Pa. 501. 


[b] In Virginia it has been said: 
“Tt was the settled rule at common 
law that if it appeared on the face 
of the codicil or otherwise, whether 
impliedly or expressly, that the codi- 
cil was intended to revive the original 
will, it had that effect. The conflict 
in the authorities, referred to in Corr 
v. Porter, 33 Gratt. (74 Va.) 278, 282, 
was not on that subject, but whether, 
where such intention did not appear 
on the face of the codicil or other- 
wise, either expressly or impliedly, 
‘a codicil proprio vigore . op- 
erates aS arepublication. . . ' We 
think that the statute merely ‘adopt- 
ed the settled rule at common law; 
and, by the concluding provision, to 
the effect that a revoked will shall be 
revived by the common-law method 
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tention to revive the same, or by a disposition of 


the testator’s property inconsistent with any other 


It has 


‘only to the extent to which an in- 
tention to revive the same is shown,’ 
we think the statute merely meant to 
settle the aforesaid conflict in the au- 
thorities, by providing a statutory 
rule that a codicil shall not operate, 
proprio vigore, to revive a revoked 
will, where the intention so to do does 
not appear on the face of the will, or 
otherwise, either expressly or impli- 
edly, but Shall revive such a will ‘only 
to the extent to which an intention to 
revive the same is shown,’ either im- 
pliedly or expressly, by the codicil, 
when read in the light of all the evi- 
dence admissible on the _ subject.” 
oo v. Gooch, 113 S.H. 873, 877, 1384 
a. 


[ce] In England, under 1 Vict. c 26 
§ 22, no revoked will can be revived 
by a codicil unless it show an ‘“‘inten- 
tion to revive the same.” Matter of 
Dennis, [1891] P. 326; Matter of 
Reynolds, L.R. 3 P.&D. 35; Matter of 
Steele, E.R. 1 Pi&D.. 5753) Marsh. v. 
Marsh, 1 Swab.&Tr. 528, 164 Reprint 
Sha Eee’ of Anderson, 39 L.J.P.& 


{d] Im Ontario, by the Wills Act 
(Rev. St. [1887] ¢ 109), a revoked will 
cannot be revived by a codicil unless 
the intention to revive be apparent. 
Macdonell y. Purcell, 23 Can.S.C. 101; 
Purcell v.. Bergin, 20 Ont.A. 535; 
Holmes v. Murray, 13 Ont. 756. 


19, Towa.—Blackett v. Ziegler, 133 
N.W. 901, 1538 Iowa 344, 87 L.R.A.N.S, 
291, Ann.Cas.1913BH 115. 


N.Y.—Matter of Trost’s Will, 77 N. 
tack 879, 38 Misc. 404, 3 Mills Surr. 
oO. 


Ohio.—In re Will of Stocker, 26 
Ohio, N.P.N:S. 112) 113 [eit Cye]. 
W.Va.—Gulland vy. Gulland, 94 S.E. 


943, 81 W.Va. 487; Francis v. Marsh, 
46 S.E. 5738, 54 W.Va. 645, 1 Ann.Cas, 
665 and note. 


Eng.—McLeod v. McNab, [1891] A. 
Oral. 


20. Cal.—In 
PSE LOO see. Cal nt One. 


Iowa.—Blackett v. Ziegler, 133 N. 
W. 901, 153 Iowa 344, 37 L.R.A.N.S. 
291, Ann.Cas.1913E 115. 


N.Y.—Brown v. Clark, 77 N.Y. 369 
[afi 16) Eun 5597; 


Pa.—Schlotzhauer’s Estate, 12 Pa. 
Dist.&Co. 435. 


Va.—Gooch v. Gooch, 113 S.B. 873, 
134 Va. 21. 


W.Va.—Francis v. Marsh, 46 S.B. 
573, 54 W.Va. 545, 1 Ann.Cas. 665 and 
note. 


Eng.—Matter of Steele, 
& DDyToS 


re Cutting’s Estate, 


aR. ae. 
Matter of May, 37 L.J.P.& 


intention, or by some other expression conveying to 
the mind of the court with reasonable certainty the 
existence of the intention.?° 
firmed?! and denied?? that a mere reference in the 
codicil to the will by date is sufficient to effect a re- 
vival of a revoked will, and it has been held that no 
act dehors the codicil may be resorted to for the 
purpose of establishing an intention to revive a re- 
voked will,?* and that the mere physical annexation 
of the codicil to the will is insufficient.?4 
been held that if the codicil is not attached to the 
will to effect a revival the reference to the will in 
the codicil must be sufficient to identify the former 
without resort to extrinsic evidence.?* 


It has been both af- 


It has also 


M. 68. 


Can.—Macdonell v. Purcell, 23 Can. 
SiGy 10n: 


Ont.—Findlay v. Pae, 10 Ont.W.N. 


[a] Intent to revive sufiiciently 
shown.—(1) By an instrument affirm- 
ing the will and declaring the follow- 
ing part to be a codicil. In re Cut- 
ting’s Estate, 155 P. 1002, 172 Cal. 191 
(sufficient as a republication of an an- 
tenuptial will). (2) By the terms of 
a codicil when read in the light of the 
sole purpose for which it was exe- 
cuted, ‘namely, in order to express 
the testamentary intention of the tes- 
tator existing at the time of such 
execution.” Gooch v. Gooch, 113 S. 
E. 873, 876, 184 Va. 21. (3) Other cas- 
es. Brown v. Clark, 77 N.Y. 369 [aff 
16 Hun 559]; Gulland v. Gulland, 94 
S.E. 943, 81 W.Va. 487; Findlay v. 
Pae, 10 Ont.W.N. 298. 


[b] Intent to revive not sufficient- 
ly shown.—An instrument, executed 
at the same time or after the destruc- 
tion of a second will containing an 
express revocation clause, directed to 
the judge of the district court of the 
county, and requesting him in case of 
the testator’s death to appoint a cer- 
tain person as administrator without 
bond, could not operate as a revival 
of a first will, not showing any intent 
to that effect. Blackett v. Ziegler, 
133 N.W. 901, 153 Iowa 344, 37 L.R.AL 
N.S. 291, Ann.Cas.1913B 115. 


21. Francis v. Marsh, 46 S.E. 573, 
54 W.Va. 545, 1 Ann.Cas. 665 and note. 


22. McLeod v. McNab, [1891] A.C. 
471; Matter of Dennis, [1891] P. 326; 
Matter of Ince, 2 P.D. 111; Matter of 
Steele, LR. 1b P.Di 575; 


23. Marsh v. Marsh, 1 Swab.&Tr. 
528, 164 Reprint 845. 


24. Marsh v. Marsh, supra. 


[a] Yying will and codicil together 
is not sufficient. Marsh v. Marsh, 2 
Swab.&Tr. 528, 164 Reprint 845. 


25. Blackett v. Ziegler, 133 N.W. 
901, 153 Iowa 344, 37 L.R.A.N.S. 291, 
Ann.Cas.1913E 115. 


[a] Ilustration.—An intent to re- 
vive a revoked will by the subsequent. 
execution of a codick#l may be infer- 
red from any reference in the cod- 
icil which makes such intent obvious, 
although the codicil be not attached 
to the will; but if it be not attached 
the reference must identify the will 
to be revived without resort to other 
evidence, except to show that the in- 
strument sought to be incorporated is 
the same as that referred to in the 
will, it being necessary that the cod- 
icil ‘refer to the paper to be incorpo- 
ratéd therein, so that an instrument 


- For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 583] 8. Validity of Republishing Instrument. 
Where the codicil is not a valid testamentary act it 
will not serve to republish a prior will,?° as where 
both will and codicil are invalid and the will is de- 
Where provisions in a will for the 
disposition of a certain part of the testator’s es- 
tate are revoked and replaced by substitutionary pro- 
visions in a codicil, the invalidity of some or all of 
the codicil’s provisions will not revive the provisions 
in the will, in the absence of directions by the tes- 


nied probate.?* 


tavor.2= 


[§ 584] 4. Extent of Republication—a. As 
Will Itself. A codicil to a will operates as a re- 
publication of the whole will, so far as it is not re- 


executed by a testator contemporane- 
ously with or after the destruction of 
a second will containing an express 
revocation clause, cannot be treated 
as a codicil to the first will, where it 
was not attached thereto, and did not 
in any way refer to it. Blackett v. 
Ziegler, 133 N.W. 901, 153 Iowa 344, 
87 L.R.A.N.S. 291, Ann.Cas.1913E 115. 


26 D.C.—Notes v. Doyle, 32 App. 
D.C. 413; Vestry of St. John’s Parish 
v. Bostwick, 8 App.D.C. 452. 


Ky.—Sharp v. Wallace, 83 Ky. 584, 
qT Ky.L. 558. 


Me.—Appeal of Rogers, 138 A. 59, 
126 Me. 267. 


N.Y.—Matter of Trost’s Will, 77 N. 
Se 879, 88 Misc. 404, 3 Mills Surr. 
185. 


Ohio.—Matter of Murray, 20 Ohio 
N.P.N.S. 305. 


Pa.—In re Leech’s Hstate, 84 A. 594. 
236 Pa. 57. 


ts so nae v. Dunlap, 4 S.C.Eq. 
[a] Codicil executed by one lack- 


ing testamentary capacity does not re- 
publish a prior will. Appeal of Rog- 
ers, 138 A. 59, 126 Me. 267. 


[b] Codicil of grandparent at- 
tempting to appoint guardians for 
grandchildren is ineffective and in- 
valid where the parents were living, 
and being by itself absolutely value- 
less cannot have the effect of repub- 
lishing an earlier will. Matter of 
Trost’s Will, 77 N.Y.S. 879, 38 Misc. 
404, 3 Mills Surr. 185. 


[c] Improper execution.—Codicils 
which are illegally executed because 
of lack of the requisite number of at- 
testing witnesses cannot be relied up- 
on as a republication to make either 
of them a part of the will. Notes v. 
Doyle, 32 App.D.C. 413; Vestry of St. 
John’s Parish v. Bostwick, 8 App.D. 
C. 452. 


27. Sharp v. Wallace, 83 Ky. 584, 7 
Ky.L. 558; In re Leech’s Estate, 84 
A. 594, 236 Pa. 57; In re Kelly’s Es- 
tate, 84 A. 593, 236 Pa. 54; Dunlap v. 
Dunlap, 4 S.C.Eq. 305. 


[a] Mustrations.—(1) A _ codicil 
imperfectly executed as to real es- 
tate, although a republication of the 
will, cannot give effect to the dispo- 
sitions made of the real estate by the 
will, which was itself imperfectly ex- 
ecuted. Dunlap v. Dunlap, 4 S.C.Eq. 
305. (2) An instrument, testamenta- 
ry in its character, but not fully and 
properly executed as a will, cannot 
be made efficacious as such by mere 
reference in a codicil not itself sub- 
seribed or acknowledged before at- 
testing witnesses. Sharp v. Wallace, 
83 Ky. 584, 7 Ky.L. 558. 


[b] One qualified witness to each 
of two codicils insufficient.— Where a 
will containing charitable bequests 
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voked or altered by the codicil,?® and so as to include 
any alterations made before the date of the codicil.®° 
But it appears that such a republication speaks only 
as to what is included in the will, and no more,?* 
and will not incorporate with the will and codicil 
a paper not referred to,?? and if a subsequent will 
or codicil is utterly inconsistent with a prior will 
or codicil it will not republish any portion of such 
prior will or codicil.*% 


[§ 585] b. As to Intermediate Wills and Codicils. 


A codicil operates not only as a new adoption of the 


to 


has as one of its two attesting wit- 
nesses a legatee under the will, the 
charitable bequests are not saved by 
the fact that there were two codicils 
each attested by one disinterested 
witness. In re Lecch’s Wstate, 84 A. 
594, 236 Pa. dt 


Valid codicil as republishing inval- 
id will see supra § 577. 


28. McGill vy. Trust Co. of New 
Jersey, 121 A. 760, 94 N.J.Eq. 657 
[mod in other respects 125 A. 108, 96 
N.J.Eq. 331]; In re Hayman’s Estate, 
237 N.Y.S. 215, 134 Mise. 803 [supple- 
mented 239 N.Y.S. 588, 136 Misc. 199, 
137 Mise. 329,saff 243 N.Y.S. 803, 229 
App.Div. 853, aff 177 N.H. 139, 256 N. 
26s IMAG 


[a] Where invalidity of codicil 
arises from construction and not exe- 
cution, and where the codicil’s execu- 
tion had revoked and canceled provi- 
sions made in the will for certain 
charities, substituting other remain- 
dermen, the revocation of the remain- 
ders to the charities was so far com- 
plete that invalidity of the codicil 
arising only from its construction did 
not revive any rights granted in the 
prior and canceled will. In re Hay- 
man’s Bstate, 237 N.Y.S. 215, 134 
Mise. 803 [Supplemented 239 N.Y.S. 
588, 1386 Mise. 199, 187 Mise. 329, aff 
243 N.Y.S. 803, 229 App.Div. 853, aff 
SEONG DRY ESP PB INANE bya 


29. Cal.—Ladd’s Hstate, 30 P. 99, 
94 Cal. 670. 


Colo.—Freeman v. Hart, 158 P. 305, 
308, 61 Colo. 455 [cit Cyc]. 


Ill.—Hobart v. Hobart, 39 N.E. 581, 
154 Ill. 610, 45 Am.S.R. 151. 


Ind.—Manship v. Stewart, 104 N.E. 
505, 181 Ind. 299. : 


N.J.—In re Triebe’s Will, 
404, 114 N.J.Eq. 227. 


NrY.—-Brown v. Clark, 77 N.Y.369; 
Van Alstyne v. Van Alstyne, 28 N.Y. 
375; Matter of Miller, 42 N.Y.S. 148, 
11 App.Div. 343; Illensworth v. Il- 
lensworth, 79 N.Y.S. 410, 39 Misc, 194 
[mod in other respects 97 N.Y.S. 44, 
110 App.Div. 399]; Masters’ Hstate, 1 
N.Y.Civ.Proc. 463; Wood v. Mitchell, 
61 How.Pr. 52; Brown v. Cleveland, 
58 How.Pr. 300. 


Ohio.—In re Will of Stocker, 
Ohio N.P.N.S. 112. 


Eng.—Carte v. Carte, Ambl. 28, 27 
Reprint 15, 3 Atk. 174, 26 Reprint 902, 
Ridg.t.Hardw. 210, 27 Reprint 807; 
Lane v. Wilkins, 10 East 241, 103 Re- 
print 766. 


[a] MFlustration.—A codicil where- 
by a testator ratified every clause in 
his will except a provision whereby 
the testator took five hundred dollars 
from the residue for a special bequest 
was, in effect, a republication of the 
whole will, except so far as altered 
by the codicil. In re Triebe’s Will, 


168 A. 


26 


will to which it refers, but also as a revocation of 
an intermediate will,** and the fact that there inter- 
venes between the execution of the will to which the 


168 A, 404, 114 N.J.Eq. 227. 


[b] Entire will is republished, and 
not only that part which the codicil 
modifies. Ladd’s Hstate, 30 P. 99, 94 
Cal. 670. 


30. Freeman vy. Hart, 158 P. 305, 
308, 61 Colo. 455 [cit Cyc]; Burge v. 
Hamilton, 72 Ga. 568; Shaw v. Camp, 
45 N.E. 211, 163 Ill. 144, 36 L.R.A. 112; 
eo Appeal, 93 Pa. 313, 39 Am. 


[a] It may be proved by extrinsic 
evidence that the alteration was made 
before the codicil. Burge v. Hamil- 
ton, 72 Ga. 568. 


31. Barry v. Sturdivant, -53 Miss. 
490; Du Hourmelin vy. Sheldon, 19 
Beav. 389, 52 Reprint 401; Lane v. 
Wilkins, 10 East 241, 103 Reprint 766; 
In re Taylor, 57 L.J.Ch. 480; Ayer v. 
Estabrooks, 2 N.B.Eq. 392. : 


[a] For example, a codicil may 
confirm the will of a married woman, 
and may set right anything informal 
in it; but it will not have the effect of 
extending the operation of the will so 
as to make it include that which was 
not included in the power given to the 
married woman to make the will. Du 
Hourmelin v. Sheldon, 19 Beav. 389, 
52 Reprint 401. 


[b] Incase of specific devise, a re- 
publication of the will, by the exe- 
cution of a codicil, will not operate 
so as to extend the gift to property 
which the gift did not originally em- 
brace, even though it might extend it 
to a new estate in the same proper- 
ie Ayer v. Estabrooks, 2 N.B.Eq. 


{c] Erroneous recital in codicil 
that gifts had by will been made in 
particular form or amount does not 
extend such bequest beyond its legiti- 
mate operation according to the terms 
of the will. Morgan v. Middlemiss, 
35 Beav. 278, 55 Reprint 9038; Re 
Smith, 2 Johns.&H. 594, 70 Reprint 
1196; Scarlett v. Thurlow, 28 L.T. 
Rep.N.S. 583. 


Paes Durham y. Northen, [1895] P. 


{a] Tlustration.—A codicil to a 
will not referring to a paper as exist- 
ing at the date of the will cannot have 
the effect of incorporating the paper 
with the will and codicil. Durham v. 
Northen, [1895] P. 66 [foll Matter of 
Reid, 38 L.J.P.&M. 1]. 


Incorporation of paper executed be. 
tween date of will and codicil by 
veo thereto see infra § 586 note 
49 [c]. 


33. Freeman vy. Hart, 158 P. 305, 
61 Colo. 455. 


34 N.Y.—In re Campbell’s Will, 62 
N.E. 1070, 170 N.Y. 84, 7 Prob.Rep, 
Ann. 483; In re Knapp, 23 N.Y.S. 282, 
Pow.Surr. 167; Pinckney’s Will, Tuck. 
Surr. 436. 
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codicil refers and the execution of the codicil itselt 
another will executed by the testator, which in terms 
revokes the first will, does not preclude revival of 
the first will. There is a distinction between an 
intermediate will and an intermediate codicil in this 
respect,’® and where the testator by a codicil con- 
firms his will, the will, together with all codicils, is 
ordinarily taken to have been confirmed.** But the 
question of whether intermediate codicils are reviy- 
ed®® or revoked®® is, in the last analysis, a matter of 
the testator’s intention as deduced from all the sur- 
rounding circumstances, and the courts will give ef- 
fect to the testator’s intention expressed’ by apt 
words to revoke any codicil already made, and to set 
up the original will unaffected by any codicil.49 A 
mere reference to the date of the original will is no 
indication of the intention to deprive all instruments 
other than the original will itself of any force; in 
fact such a reference to a will does not effect a revo- 
cation of the antecedent codicils, but is a ratification 
of the will as modified by the codicils;4* and this has 
been held to be so, although such codicils would have 


Ohio.—In re Stocker, 26 Ohio N.P.{ Add.Hccl. 


N.S. 112 


Or.—In re Engle’s Estate, 
MO ee OF salle 


Pa.—Linnard’s Appeal, 93 Pa. 313, 
39 Am.R. 753; Neff’s Appeal, 48 Pa. 
501; Chestnut St. Nat. Bank v. Wain- 
wright, 7 Pa.Dist. 108; Lee’s Estate, 
16 Pa.Super. 627. 


Reprint 851; 
Sr. 242. 
Moore P.C. 
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448, 162 Reprint 158; 
fe vie Marshall, 37Curt.weel: 
Fuller v. Hooper, 2 Ves. 
Sée Croker v. Hertford, 4 
339, 13 Reprint 334 (hold- 
ing a prior and unwitnessed codicil 
not republished by a later codicil rati- 
fying and confirming the will and 
codicils, but without particular refer- 
ence to prior codicil). 


[§§ 585-586 
been inoperative without republication.*? 


Omission to mention particular codicil in a clause 
of republication, in which prior and subsequent cod- 
icils are specified, may be an implied revocation of 
the omitted codicil,4? but such implication is sub- 
ject to rebuttal.44 


Where former codicil is utterly inconsistent with 
the later one relied upon as a republication, it will 
be revoked*® and not revived.*® 


Where codicil revoking all prior codicils is con- 
firmed by subsequent codicil, the revocation of the 
former codicils remains in full force and effect.47 


[§ 586] 5. Effect as to Date from Which Will 
Speaks*’—a. In General. As a general rule the ef- 
fect of the republication of a will by a codicil is to 
make the words of the will speak, with respect to 
the persons and things named in it, as from the date 
of the publication, just as though it had then been 
made for the first time,*® the codicil drawing the will 


‘ 


44. Wikoff’s Appeal, supra. 


45. Chichester v. Quatrefages, 
[1895] P. 186. 


[a] Where second codicil is sub- 
stitute for first, and not in addition 
thereto, the first will be held to be 
revoked. Chichester v. Quatrefages, 
ELS eA SGs 


46. Freeman v. Hart, 158 P. 305, 


Up- 
636, 163 


Compare In 


Eng..—Matter of Reynolds, L.R. 3 P. 

&D. 35; Matter of Courtenay, L.R. 27 
Ir. 507; Rogers v. Pittis, 1_Add.Eccl. 
30, 162 Reprint 12. 
hae eindlay v. Pae, 10 Ont.W.N. 
“a . 
“The effect of a codicil is to bring 
the will down to date, and it follows 
that a codicil to a will, not the last 
will, will revoke tthe last will and re- 
vive the one to which it refers. The 
apparent theory is that as the repub- 
lication of a will once revoked makes 
it speak as of the time of the repub- 
lication, a codicil republishing an ear- 
lier will operates as a revocation of 
a later one, making inconsistent dis- 
position of the property.” Ine re 
Engle’s Estate, 276 P. 270, 272, 129 Or. 
ets 


Evidence of mistake is not ad- 
Matter of Law, 21 L.T.Rep. 
N.S. 3995, Crosbie v. Macdoual, 4 Ves. 
Jr. 610, 31 Reprint 314. 


Revocation of will by A eau gen- 
erally see supra §§ 500-506 


35. Matter of Cappel). 
1070, 170 N.Y. 84. 


Codicil as reviving revoked wiil see 
supra § 578. 

36. In re Stocker, 26 Ohio N.P.N.S. 
112; Lee’s Estate, 16 Pa.Super. 627. 

37. Ind.—Manship v. Stewart, 104 
N.E. 505, 181 Ind. 299. 


N.H.—Loveren v. Haton, 113 A. 206, 
80 N.H. 62. 
N.Y.—In re Cable’s Will, 210 N.Y.S. 


187, 213 App.Div. 512 [aff 152 N.E. 
405, 242 N.Y. 510]. 


Ohio.—In re Stocker, 26 Ohio 
N.S. 112. 

Pa.—Lee’s Hstate, 16 Pa.Super. 627; 
Butler’s Estate, 29 Pa.Dist. 683. 


Eng.—Green v. Tribe, 9 Ch.D. ie 
Matter of De La Saussaye, L.R. 
P.&D. 42; Smith v. Cunningham, i 


fa] 
missible. 


62 N.E. 


N.P. 


re Spotten, 5 L.R.Ir. 403 (holding that 
where a testator made a will in 1878 
and made a codicil thereto in 1879, 
which codicil was attested by one 
witness only, and in 1880 made a sec- 
ond codicil, described in the attesta- 
tion clause as a codicil to his will, 
and which second codicil was attested 
by two witnesses, but did not refer in 
any way to the first codicil, and where 
all three writings were on the same 
piece of paper, the codicil of 1880 did 
not set up or republish the defective 
codicil of 1879). 


[a] Presumption.—Where a codicil 
republishes a will which had codicils 
added to it, the presumption is that 
the testator meant to ratify the will 
as amended by such codicils, and the 
codicils also are republished. Man- 
Baie vy. Stewart, 104 N.H. 505, 181 Ind. 


{b] Revival of revoked codicil.— 
Codicils executed with statutory 
formalities republished and revived 
codicils which had been revoked by 
previously destroyed codicil, if such 
was testator’s intention. In re Cable’s 
Will, 210 N.Y.S. 187, 213 App.Div. 512 
[aff 206 N.Y.S. 501, 123 Misc. 894, and 
aff 152 N.E. 405, 242 N.Y. 510]. 


38. In re Cable’s Will, supra. 


39. Lee’s Estate, 16 Pa.Super. 627; 
McLeod v. McNab, [1891]. A.C. 471. 


40. Lee’s Estate, 16 Pa.Super. 627; 
Green v. Tribe, 9 Ch.D. 231. 


41. Lee’s Estate, 16 Pa.Super. 627; 
Follett v. Pettman, 23 Ch.D, 3837; 
Green v. Tribe, 9 Ch.D. 231; Crosbie 
Atha ps tating 4 Ves.Jr. 610, 31 Reprint 


42, Aaron v. Aaron, 8 De G.&Sm. 
475, 64 Reprint 568; Gordon v. Reay, 
5 Sim. 274, 9 Eng.Ch. 274, 58 Reprint 
38 But see Burton v. Newberry, 1 
Ch.D. 234 (no republication of codicil). 


43. NE ROEES Appeal, 15 Pa. 281, 53 
Am.D, 59 


308, 61 Colo. 455. 


“Tt would not only be unreasonable, 
but absurd to say that a later codicil 
inconsistent with and repugnant to a 
former purported codicil, not properly 
executed and constituting no part of 
a will, ratifies and reaffirms such pur- 
ported codicil. The so-called 
codicil, never having become in fact a 
part of the will for lack of proper 
execution, under the authorities, it is 
clear that the third codicil, the pro- 
visions of which are wholly inconsist- 
ent with those of the second, did not 
republish the latter. Indeed, from the 
express terms of the third codicil, it is 
clear that the testator did not in- 
tend the second to have force and 


effect.””’ Freeman v. Hart, supra. 
47. Matter of Thomson, L.R. 1 P.& 
ee awa of Carritt, 66 L.T.Rep. 


48. Construction of will with cod- 
icil see infra § 1164 in 69 GJ. 


49. Ala.—Gelbke v. Gelbke, 6 So. 
834, 88 Ala. 427. 


Ark.—Rogers v. Agricola, 3 S.W. 
(2d) 26, 176 Ark. 287; Gibbons v. 
Ward, 171 S.W. 90,90, <115Arkease 
[eit Cyc]. 


Cal.—In re Cutiting’s Estate, 155 P. 
1002, 172 Cal. 191; Ladd’s Bstate, 30 
Ps 99, 94 Cal. 670; Zeile’s Estate, 15 
ie 455, 74 Cal. 125; Payne v. Payne, 
18 Cal. 291. 


Conn.—Griffith v. Adams, 137 A. 20, 
106 Conn. 19; Carpenter v. Perkins, 74 
A. 1062, 83 Conn. 11; Whiting’s Ap- 
peal, 35 A. 268, 67 Conn. 379, 1 Prob. 
Rep.Ann. 670. 


Del._Smith v. Day, 45 A. 396, 18 
Del. 245. 


D.C.—Buchanan v. National Savings 


&) Trust Co,,. 5%. App: D: ©. “386i 25ne 
(2d) 994. : 
NS aeeaeen v. Shewmake, 35 Ga. 


ior later cases, developments and changes in the law see Annotations, same title and section number, 


ey 
oa 
ae 
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down to its own date®® and republishing it in the 
form in which it was at the time of the execution of 


_ Jll.—Hubbard v. Hubbard, 64 N.E. 
1038, 198 Ill. 621 [aff 99 Ill.App. 555]; 
Hobart v. Hobart, 39 N.H. 581, 154 
AT Cie 45) Aon Sur. bls 'Gamp” vi 
Shaw, 52 Ill.App. 241. 


Ind.—Manship v. Stewart, 104 N.E. 
505, 181 Ind. 299. 


Ky.—Sharp v. Wallace, 83 Ky. 584, 
7 Ky.L. 558; Alexander v*® Waller, 6 
Bush 330; Armstrong v. Armstrong, 
14 B.Mon. 333; Davis’ Heirs v. Taul, 
6 Dana 51. 


Me.—Appeal of Rogers, 138 A. 59, 
126 Me. 267. 

Md.—Jones v. Earle, 1 Gill 395. 

Mass.—Taft v. Stearns, 125 N.E. 
570, 234 Mass. 273; Stone v. Forbes, 


75° N.E. 141, 189 Mass. 163, 11. Prob. 
Rep.Ann. 178; Hosea v. Jacobs, 98 


Mass. 65; Gray v. Sherman, 5 Allen 
198; Bedloe v. Homer, 16 Gray 432; 
Brimmer v. Sohier, 1 Cush. 118; Ha- 
ven v. Foster, 14 Pick. 534. 

Mo.—Harvy v. Chouteau, 14 Mo. 
587, 55 Am.D. 120. 

Neb.—Hawke v. Euyart, 46 N.W. 
422, 30 Neb. 149, 27 Am.S.R. 391. 

N.J.—Ryder v. Myers, 167 A. 22, 
113 N.J.Eq. 360; Smith v. Runkle, 


(Prerog.) 97 A. 296 [aff 98 A. 1086, 86 
N.J.Eq. 257; Godley v. Smith, 98 A. 
1085; and Smith v. Scholfield, 98 A. 
1087]. 


N.Y.—Matter of Brann, 114 N.E. 
404, 219 N.Y. 263; Caulfield v. Sulli- 
Vai So NW. foo,e to IN. YoWkly. Dis. 
442 [aff 21 Hun 227]; Van Alstyne v. 
Van Alstyne, 28 N.Y. 375; In re Vil- 
lard’s Will, 264 N.Y.S. 236, 147 Misc. 
472;, Kip v. Van Cortland, 7 Hill 346 
[rev 1 Hill 590]. 


N.C.—Murray v. Oliver, 41 N.C. 55; 
Hatch v. Hatch, 3 N.C. 32. 


Or.—In re Engle’s Estate, 
270, 129 Or. 77. 


Pa.—In re Morris’ Account, 148 A. 
843, 298 Pa. 540; Linnard’s Appeal, 93 
Pa. 313, 39 Am.R. 753; In re Hamil- 
ton’s Hstate, 74 Pa. 69; Neff’s Appeal, 
48 Pa. 501; Alsop’s Appeal, 9 Pa. 374; 
Coale v. Smith, 4 Pa. 376; In.re Mif- 
flin’s Estate, 49 Pa.Super. 605; In re 
Wilhelm’s: Estate, 49 Pa.Super. 213; 
Tyson’s Estate, 47 Pa.Super. 108; Lee 
v. Barber, 29 Pa.Dist. 1059; Leonard’s 
Hst., 10 Pa.Co. 437. 


S.C.—Lawrence vy. Burnett, 96 S.E. 
144, 109 S.C. 416. 


Tex.—Watson v. Lindsley, (Civ. 
App.) 2.S:W.(2d) 339; Cliett v. Cliett, 
1 Tex.Unrep.Cas. 407; Campbell v. 
Barrera, (Civ.App.) 32 S.W. 724. 


Wyo.—Pardee v. Kuster, 89 P. 572, 
15 Wyo. 368. 


Bng.—In re Hardyman, [1925] Ch. 
287; Rogers v. Pittis, 1 Add.Eccl. 30, 
162 Reprint 12; Acherly v. Vernon, 3 
Bro.P.C. 85, 1 Reprint 1194, Comyns 
381, 92 Reprint 1121, 9 Mod. 68, 88 
Reprint 321, 1 P.Wms. 788, 24 Reprint 
614; Doe v. Evans, 1 Cromp.&M. 42, 
149 Reprint 807; Winter v. Winter, 5 
Hare 306, 26 Eng.Ch. 306, 67 Reprint 
929; Doe d. York v. Walker, 12 M.&W. 
591, 152 Reprint 1334. 


Ont.—Purcell v. Bergin, 20 Ont.A. 
535; Doe v. Clark, 7 U.C.Q.B. 44. 


Sask.—Re Anderson, 22 Sask.L. 610, 
[1928] 4 Dom.L.R. 51. 


[a] hus (1) it has been held in 
numerous cases that a general charge 
of debts and legacies on the land of a 
testator will include legacies given 
subsequently by codicil (Hannis_ yv. 
Packer, Ambl. 556, 27 Reprint 357, 
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Brudenell v. Boughton, 2 Atk. 268, 
26 Reprint 565; Rooke v. Worrall, 11 
Sim. 216, 34 Eng.Ch. 216, 59 Reprint 
857; Cox v. Basset, 3 Ves.Jr. 155, 
30 Reprint 945); (2) and a will dis- 
charging all debts operates to release 
anew debt incurred between tthe date 
of the will and the last codicil, al- 
though there be no reference to such 
debt, and no express words of republi- 
cation (Coale v. Smith, 4 Pa. 376). 
(3) Where a testator in his will ac- 
knowledges an indebtedness, and sub- 
sequently executes a codicil in which 
there is no reference to the indebitted- 
ness, the will speaks as of the date of 
the codicil, and the republication of 
the will by the codicil is a restate- 
ment of the existence of the debt. In 
re Wilhelm’s Estate, 49 Pa.Super. 213. 


[b] Antenuptial will as modified 
by a postnuptial codicil stands as if 
it were a single will made after mar- 
riage as of the date of the codicil. 
In re Cutting’s Estate, 155 P. 1002, 172 
Gala 9Ae 


[ec] ‘Incorporation of document ex- 
ecuted after will and before codicil— 
(1) Where a will, if treated as execut- 
ed on the date of a codicil and read as 
speaking from that date, contains lan- 
guage which may be taken to refer to 
a certain document, such document 
may be incorporated and admitted to 
probate, although it was not in exist- 
ence at the date of the execution of 
the will, provided it came into exist- 
ence before the date of the execution 
of the codicil. Matter of Truro, L.R. 
1 P.&D. 201; Matter of Rendle, 68 L.J. 
P.D.&Adm. 125. (2) A codicil exe- 
cuted after a deed was such a repub- 
lication of a will as made the refer- 
ence therein to a deed apply to the 
new deed to the same land made aft- 
er the will, but before the codicil. 
Lawrence v. Burnett, 96 S.H. 144, 109 
S.C. 416. (3) Failure to refer to doc- 
pa he see supra § 584 text and note 


60. Del.—Smith v..Day, 45 A. 396, 
18 Del. 245, 249. 


Mass.—Taft v. Stearns, 
570, 234 Mass. 273. 


N.Y.—In re Simeone’s Estate, 253 
N.Y.S. 683, 689, 141 Misc. 737. 


Pa.—In re Tyson’s Estate, 47 Pa. 
Super. 108, 113; 
tate, 12 Pa.Dist.&Co. 435. 


Eng.—Goodtitle v. Meredith, 2 M.& 
S. 5, 105 Reprint 284. 


“A codicil draws the will down to 
its own date, and makes the will speak 
as of the date of the codicil.” Smith 
v. Day, supra. 


“The codicil impliedly brings down 
the will to the date of the codicil, 
so that both instruments are to be 
considered as speaking at the same 
date, and taking effect at the same 


125 N.E. 


time.’’ In re Simeone’s Hstate, supra. 
51. McDavid v. Miller, 159 I1].App. 
1; Gilmer v. Aldridge, 141 A. 377, 154 


Md. 632; In re Hickman’s Estate, 162 
A. 168, 308 Pa. 230; Schlotzhauer’s 
Estate, 12 Pa.Dist.&Co. 435. 


fa] Tliustrations.—(1) Where al- 
terations in a will are made prior 
to execution of the codicil, the will as 
altered is republished and validated 
by the codicil, and speaks from the 
date of the codicil. In re Hickman’s 
Estate, 162 A/ 168, 308 Pa. 230. (2) 
Where a will as drawn made no pro- 
vision for an after-born child, and 
where subsequent to the birth of the 
child the testator made a codicil con- 
taining only a provision for his wife, 


Schlotzhauer’s Hs- |’ 


(68 C.J.) 869 


the eodicil.5t But this rule is not absolute. It does 
not apply in every case and for all purposes;°? and 


such codicil revived and republished 
the will in its then form without 
provision for the after-born child, and 
prevented the child from inheriting 
as under intestacy. Schlotzhauer’s 
Estate, 12 Pa.Dist.&Co. 435. 


52. Cal.—Re Estate of Matthews, 
169 RP. 238; 176 °Cal) 5763" In rem Mice= 
Cauley’s* Wstate,;— 71, Pi 51277 138mCak: 
432; In re Pence’s Hstate, 4 P.(2d) 
202, 117 Cal.App. 323. 


Conn.—Colt v. Colt, 32 Conn, 422. 


N.Y.—In re Farmers’ Loan.& Trust 
Coy; 122, NY sS.7 956; 138 “App. Divesi2a 
[aff 98 N.H. 1120, 199 N.Y. 569]. 


Pa.—In re Edward’s Estate, 98 A. 
879, 254 Pa. 159; 166 [cit. Cyel; Ad- 
sop’s Appeal, 9 Pa. 374; Hoeflich’s 
Hst., 23 Pa.Dist. 405; Lightner’s Hst.,' 
41 Pa.Co. 117. 


Eng.—In re Hardyman, [1925] Ch. 
287-2915 “In re Park, PLloloy 2 Che3s225 
In’ re Moore, [1907] °1 Ir. 315,318; 
Stilwell v. Mellersh, 20 L.J.Ch. 356. 


Ont.—Re Ryan, 16 Ont.W.N. 331. 


“The Courts have always treated the 
principle that republication makes the 
will speak as if it had been re-execut- 
ed at the date of the codicil not as a 
rigid formula or technical rule, but 
as a useful and flexible instrument for 
effectuating a testator’s intentions, 
by ascertaining them down to the lat- 
est date at which they have been 
expressed.” In re Moore, supra [quot 
In re Hardyman, supra]. 


fa] Date of distribution not al- 
tered.—Where the testatrix provided 
in her 1903 will that her trustees 
should hold the residue of her estate 
for her children ‘for 15 years from 
this date,” and at the end of such 
fifteen years should distribute the 
principal among them, and where in 
1906 the testatrix executed a codicil 
republishing the 1903 will, the execu- 
tion of the codicil in 1906 did not 
make the 1903 will speak as of 1906 
in the sense that the above-mentioned 
fifteen-year period should run from 
1906 instead of from 1903, and the 
republication of the will by the codi- 
cil did not alter the date of distribu- 
tion of the residuary estate Re 
Ryan, 16 Ont.W.N. 331. 


[b] Indebtedness not canceled.— 
Where the testatrix stated that she 
left no large debts and any indebted- 
ness to her was canceled, and there- 
after loaned thirty-two thousand dol- 
lars, taking collateral security, sub- 
sequent republication of the will by 
codicil did not cancel the last indebt- 
edness. In re Edward’s Estate, 98 A. 
$79)" 2547) Pat 1595 


[c] Substitution of beneficiary.— 
Where testator made a gift to wife 
of designated married man, and after 
execution of such will such man re- 
married, a codicil thereafter executed, 
merely revoking the appointment of 
certain executors and substituting 
others, did not have the effect of con- 
firming and republishing the will, so 
as to make the will speak from the 
date of execution of the codicil, so as 
to entitle the second wife to the leg- 
acy. In re Bradley’s Estate, 194 N. 
Y.S. 888, 119 Misc. 2. 


Effect: 

As to revoked, adeemed, or satisfied 
legacies see infra § 587. 

Of republication by codicil executed 
within specified time prior to testa- 
tor’s death on validity of legacy to 
charity see supra § 158. 


870 [68 C.J.] 


the rule is subject to the limitation that the inten- 
tion of the testator must not be defeated thereby.>? 


When codicil regarded as reexecution of will. 
Where the codicil repeats the provisions of the 
will, it may in legal effect constitute an actual reéx- 
ecution of the will as of the date of the codicil rath- 


er than a mere republication.®4 


[§ 587] b. Effect on Lapsed, Revoked, Adeemed, 
The rule that a codicil re- 
publishing or confirming a will makes it speak from 
the date of the codicil is not applicable for all pur- 
poses, and will not operate to revive legacies which 
have lapsed or been revoked, adeemed, or satisfied 
in the interval between the will and the codicil,>* and 
it has been held that the same rule applies where 


or Satisfied Legacies.®® 


53. Cal.—In re McCauley’s Estate, 
ie Ole los Cal. aoc. 


Pa.—In re Edward’s Estate, 98 A. 
879, 254 Pa. 159, 166 [cit Cyc]; Har- 
rison’s Estate, 10 Pa.Dist. 45 [aff 18 
Pa.Super. 588, aff 51 A. 976, 202 Pa. 
nak 


g.—Doe v. Hole, 15 Q.B. 848, 69 
new 848, 117 Reprint 678. 


B.C.—Royal Trust Co. v. Shimmin, 
[1933] 3 Dom.L.R. 718. 


Ont.—Re Ryan, 16 Ont.W.N. 331. 


[a] Testator’s intention control- 
ling.—Although for many purposes a 
codicil confirming a will makes the 
will bear the date of the codicil, this 
is subject to the intention of the tes- 
tator. In re Edward’s Estate, 98 A. 
879, 254 Pa. 159. 


[b] Where such actual intent ap- 
pears, the will and codicil will be 
treated as distinct instruments, in 
order to give it effect, although in le- 
gal contemplation they are regarded 
as one testament. Alsop’s Appeal, 9 
Pa. 374 


Effect on after-acquired property 
see infra §§ 588, 589. 


54. In re Hayne’s Estate, 133 P. 
277, 165 Cal. 568, Ann.Cas.1915A 926. 


fa] Tllustration.—Where the tes- 
tatrix executed a codicil in which 
She declared that the statements 
made in her will, other than those 
with relation to certain trusts, were 
confirmed, ratified, and approved, and 
she declared that advancements men- 
tioned in the will to two of her sons 
were correct as therein stated, and 
further declared that another son had 
received by way of advancement five 
thousand dollars, the codicil was not 
only effective as a republication of the 
will as modified, as provided by Cis 
Code § 1287, but it in legal effect 
constituted a reéxecution of the will 
as of the date of the codicil. In re 
Hayne’s Estate, 188 P. 277, 165 Cal. 
568, Ann.Cas. 1915A 926. 


55. Cross references: 
Ademption see infra NIII in 69 C.J. 
Lapse see infra XIII in 69 C.J. 
Revocation of legacies see infra XIII 

in’ 69 C.J) 

56. Ark.—Gibbons v. Ward, 171 S. 
W. 90, 115 Ark. 184. 


Tll.—Dunn v. Kearney, 123 N.E. 105, 
288 Ill. 49. 


Mass.—Paine v. Parsons, 14 Pick. 
318. 
Pa.—Alsop’s Appeal, 9 Pa. 374; 
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Gibson’s Wst., 22 Pa.Dist. geet Hel- 


ler’'s Hstate, 16 Pa.Dist. 306 


Hng.—Monck vy. Monck, 1 Ball&B. 
298; Cowper v. Mantell, 2 Beav. 223, 
52 Reprint 1094; Montague y. Mon- 
tague, 15 Beav. ‘565, 51 Reprint 657; 
Boulcott v. Boulcott, 2 Drew 25, 61 
Reprint 627; Hopwood v. Hopwood, 
7 H.L.Cas. 728, 11 Reprint 290; Powys 
v. Mansfield, 3 Myl.&C. 359, 14 Eng. 
Ch. 359, 40 Reprint 964; Drinkwater 
v. Falconer, 2 Ves. 623, 28 Reprint 
397. 


Newfoundl.—In re Will of Warren, 
7 Newfoundl. 112. 


Compare Matter of Piffard, 42 Hun 
34 Gatti 28 NES, 787 21 ON Wae4i0i] 
(holding that, where a father made 
a will bequeathing one fifth of his 
estate to his daughter, with power of 
disposal in the event she predeceased 
him, and where, after the daughter’s 
death, the father expressly ratified 
his will by codicils referring to her 
death, the bequest was payable to 
the executors of the predeceased 
daughter, such executors to pay the 
money over in accordance with the 
provisions of the daughter’s will, 
which had exercised the power). 


[a] Adeemed legacy.—‘‘The con- 
firmation of a will by a codicil does 
not revive a legacy which has been 
adeemed.” In re Will of Warren, 7 
Newfoundl. 112, 116. 


[b] apse by breach of condition. 
—Where the testatrix, an invalid, be- 
queathed a legacy to a nurse and 
servant on condition that the nurse 
remain with the testatrix until her 
death, and where, because of an acci- 
dent, the nurse was absent for five 
weeks immediately preceding the tes- 
tatrix’s death, and where, during this 
five-week period, the testatrix made 
a codicil republishing her will and the 
sole purpose of the codicil was to 
provide a similar conditional legacy 
for another, with the reservation that 
temporary absences should not be 
construed as a breach of the condi- 
tion, the constructive republication of 
the legacy to the first nurse did not 
effect a removal or modification of the 
condition that such first nurse re- 
main with the testatrix to the date 
of her death and the first nurse was 
not entitled to her legacy, MHeller’s 
Est., 16 Pa.Dist. 306. 


[c] Lapse by death.—(1) Where a 
codicil makes no reference to a clause 
in a will creating a devise which has 
lapsed by reason of the death of the 
devisee after execution of the will 
and before execution of a _ codicil 
thereto, the republication of the will 
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there is an actual reéxecution of the will and codi- 
Under statutes providing that a lineal de- 
scendant of a deceased legatee may take,®® it has 
been held that a codicil reaffirming a will containing 
a legacy to one dying intermediate the will and the 
codicil does not republish the will so as to make the 
child of such deceased legatee take under the will.°® 


[§ 588] c. On 
Property Acquired betweey Dates of Will and Cod- 
icil. Where after-acquired property would not oth- 
erwise pass by rule of common law or statute,®°® it 
has been held that a direct result of the rule that a 
codicil republishing a will makes it speak from the 
date of the former is that estates acquired after the 
execution of the will, and prior to the execution of 
the codicil, are governed by the provisions of the 


After-Acquired Property—(1) 


by the codicil does not alter such 
clause nor create a new or different 
devise from that which has lapsed. 
Dunn v. Kearney, 123 N.E. 105, 288 
Tll. 49. (2) A codicil, while a repub- 
lication of the will, does not have the 
effect of reviving a devise, lapsed by 
reason of the death of the devisee, it, 
while mentioning her death, merely 
devising to another some of the prop- 
erty which had been devised to her, 
because of property which had been 
devised to the other having been sold 
by testator. Gibbons v. Ward, 171 
S.W. 90, 115 Ark. 184. 


[d] Reason for rule.—A _ codicil 
can act upon a will only as the will 
existed at the time of the codicil, and 
if at that time a legacy has been 
adeemed, revoked, or satisfied it 
forms no part of the will and there- 
fore cannot be revived by the codicil. 
Gibson’s Hstate, 22 Pa.Dist. 482. See 
to same effect Powys v. Mansfield, 3 
Myl.&C. 359, 14 Eng.Ch. 359, 40 Re- 
print 964. 


57. Langdon v. Astor’s Ex’rs, 16 
Wess 
[a] Illustration—A  reéxecution 


of a will and codicils has no other ef- 
fect than a republication. Although 
the will and codicils are declared to 
be the last will and testament of the 
testator, the reéxecution cannot an- 
nul the prior executions of the instru- 
ments, or alter or vary the effect of 
the instruments, any further than as 
a republication, and therefore do not 
make the will or codicils speak as 
from the date of the republication so 
as to revive a Satisfied legacy. Lang- 
don v. Astor’s Ex’rs, 16 N.Y. 9 


58. See infra XIII in 69 C.J. 


59. In re Matthews’ Estate, 169 P. 
2oa LO oa Os 


[a] Illustration.—Where a testa- 
trix bequeathed money to a daughter, 
who predeceased her, and after the 
daughter’s decease made a_ codicil 
reaffirming the will, Civ. Code § 1310, 
providing that, when any estate is 
devised to one who dies before the 
testator leaving lineal descendants, 
they shall take the estate, did not 
have the effect of making an imme- 
diate substitution of the legatee’s 
only child operative during the life of 
testatrix, since such statute relates 
to the time of the death of testatrix, 
and not to that of the death of the leg- 
atee, and hence the republication was 
not in effect the making of a legacy 
to such child so as to preclude him 
from claiming as a pretermitted heir 
under section 1307. In re Matthews’ 
Estate, 169 P. 233, 176 Cal. 576. 


60. See supra §§ 103-106. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 588-590] 


will as republished by the codicil, 
the republished instrument,®! unless it appears that 
the will was not intended to include any other prop- 
erty than that specifically devised thereby.°? 


Effect of, codicil concerning only personal estate 
It has been held that a 
codicil relating only to personal estate could not so 
republish a will as to pass lands acquired after the 
But a codicil, duly executed to 
pass real estate, although relating only to personal 
estate, and containing no words of confirmation, 
amounts to a republication, so as to pass lands pur- 
chased in the interval, under a general devise in the 


on after-acauired lands. 


making thereof.®% 


61. U.S.—Brownell v. De Wolf, 4 
F.Cas.No. 2,037, 3 Mason 486. See 
also Musser vy. Curry, 17 F.Cas.No. 
9,973, 3 Wash.C.C. 481 (to the effect 
that a will, with relation to after- 
acquired property, is a new will by 
virtue of the republication). 


Conn.—Luce v. Dimock, 1 Root 82. 


sees tones v. Shewmake, 35 Ga. 


Ky.—Alexander v. Waller, 6 Bush 
330; Beall v. Cunningham, 3 B.Mon. 
390, 39 Am.D. 469. 


ae ee v. Pickering, 19 Me. 
4, 


Mass.—Haven v. Foster, 14 Pick. 
534. See also Miles v. Boyden, 3 
Pick. 213 (recognizing the rule). 


N.Y.—Kip v. Van Cortland, 7 Hill 
346. 


N.C.—Jiggitts v. Maney, 5 N.C. 258. 


S.C.—Drayton v. Rose, 28 S.C.Eq. 
328, 64 Am.D. 731; Rose v. Drayton, 
25 S.C.Eq. 260. 


oe ne a v. Puryear, 3 Heisk. 


Eng.—Atty.-Gen. v. Downing, Ambl. 
571, 27 Reprint 368; Gibson v. Rog- 
ers, Ambl. 93, 27 Reprint 58; Wil- 
liams v. Goodtitle, 10 B.&C. 895, 21 
E.C.L. 373, 109 Reprint 680; Acherly 
v. Vernon, 3 Bro.P.C. 85, 1 Reprint 
1194, Comyns 381, 92 Reprint 1121, 9 
Mod. 68, 88 Reprint 321, 1 P.Wms. 
783, 24 Reprint 614; Powys v. Mans- 
field, 3 Myl.&C. 359, 14 Eng.Ch. 359, 
40 Reprint 964; In re Earl, 4 Kay&J. 
673, 70 Reprint 280; Harvey v. Lloyd, 
S87 J.Ch.-604; Bridge v. Yates, 14 
L.J.Ch. 426; Doe v. Walker, 12 M.& 
W. 591, 152 Reprint 1334; Yarnold v. 
Wallis, 4 Y.&C.Exch. 160, 160 Reprint 
961; Hulme v. Heygate, 1 Meriv. 285, 
35 Reprint 680. 


[a] Effect of codicil on renewed 
lease.—(1) A renewal of a prebendal 
lease is an ademption of a bequest of 
it in the will; but a codicil to the 
will, although executed to pass after- 
purchased property, is a republica- 
tion of the will, under which the lease 
will pass. Coppin v. Fernyhough, 2 
Bro.Ch. 291, 29 Reprint 159. (2) A 
held a church lease of which nine 
months remained unexpired. He 
made his will in sickness, devising all 
his interest in such lands to B, and 
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and pass under , wil.®4 


and Codicil. 


realty.®® 


upon recovering renewed his lease 
and republished his will. It was held 
that the renewed lease passed by the 
republication. Anonymous, 1 Freem. 
116, 22 Reprint 1095. 


[b] Subjecting after-purchased es- 
tate to payment of debts.—A testator 
by will charged all his estates with 
payment of debts, and made his son 
his residuary devisee. He after- 
ward purchased copyhold_ estates, 
which were duly surrendered to the 
use of his will, and by a codicil de- 
vised them to his son in fee. This 
codicil was held to be a republication 
of the will so as to subject the copy- 
holds to the payment of debts. Row- 
He y. Eyton, 2 Meriv. 128, 35 Reprint 


62. Bowes v. Bowes, 2 B.&P. 500, 
126 Reprint 1406; Smith v. Dearm- 
er, 3 Y.&J. 278, 148 Reprint 1184. See 
Kendall’s Ex’r & Devisee v. Kendall, 
5 Munf. (19 Va.) 272 (in which case, 
there being no words in the codicil 
indicating an intention to pass after- 
acquired lands, it was held, from all 
the circumstances, that the intention 
was not to have them so pass). 


[a] Express intention—wWhere a 
codicil in its dispositive part is ap- 
plicable solely and expressly to the 
property previously devised by the 
will, as where it says, “I am now 
dealing with the property I have giv- 
en [by will] and with no other,” it 
will not have the effect of republish- 
ing the will so as to carry after-pur- 
chased property, notwithstanding a 
more general intent indicated in its 
recital. Monypenny v. Bristow, 2 
Russ.&M. 117, 11 Eng.Ch. 117, 39 Re- 
print 339. 


{b] Implied intention—Where a 
will gave certain specified property 
to trustees, and a codicil revoked the 
estates given to and the duties de- 
volved on these trustees, giving to 
other trustees the same estates and 
duties, it was held that the intention 
of the testator was to deal only with 
the property embraced within the 
provisions of the will, and that the 
codicil was not effective to pass after- 
acquired estates. Bowes v. Bowes, 2 
B.&P. 500, 126 Reprint 1406; Ashley 
v. Waugh, 4 Jur. 572; Hughes v. 
Turner, 3 Myl.&K. 666, 10 Eng.Ch. 
666, 40 Reprint 254. 


[c] In New York it has been held 
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[§ 589] (2) Property Acquired after Date of Will 
In the absence of contrary statute,®°® 
where realty is acquired after the date of both the 
will and the codicil, the latter merely republishing 
the former will not have the effect of passing such 


[§ 590] d. Effect of Statute Passed between 
Dates of Will and Codicil. 
and a codicil after, the passage of a statute, the ef- 
fect of republication will be to render the construc- 
tion and effect of the will subject to the provisions 
of that statute.®? 


If a will be made before, 


that a will may be regarded as repub- 
lished by the codicil as of the date of 
the latter, so as to pass real property 
acquired between the dates of the two 
instruments, even though the codicil, 
in its dispositive part, is applicable 
solely and expressly to the property 
disposed of by the will, and that the 
narrow and highly technical construc- 
tion resorted to in some of the Eng- 
lish cases to spell out an intention 
to limit the effect of the codicil is not 


favored. Decker v. Hoag, 168 N.Y. 
S. 199, 101 Misc. 474. 

63. Strode v. Russel, 2 Wern.Ch. 
621, 23 Reprint 1008. 

64 Corr v. Porter, 33 Gratt. (74 
Va.) 278; Barnes v. Crow, 4 Bro.Ch. 


2,29 Reprint 747, 1 Ves.Jr. 485, 30 
Reprint 450; Hulme v. Heygate, 1 
Meriv. 285, 35 Reprint 680; Pigott v. 
Waller, 7 Ves.Jr. 98, 32 Reprint 40. 


65. See supra §§ 103-106. 


66. Brownell v. De Wolf, 4 F.Cas. 
No. 2,037, 3 Mason 486. 


67. Brimmer vy. Sohier, 1 Cush. 
(Mass.) 118; Ayres v. New York M. 
E. Church, 5 N.Y.Super. 351, 8 N.Y. 
Leg.Obs. 17; Atty.-Gen. v. Heart- 
well, Ambl. 451, 27 Reprint 298; Ham- 
ilton v. Carroll, 1 Gr.Eq. 175. Con- 
tra Harrison’s Estate, 10 Pa.Dist. 45. 


[a] Illustrations.—(1) A will 
having been made before, and a codi- 
cil after, the passing of Rev. St. 
(1836) c 62 § 3, regarding the passage 
of real estate, it was held that the 
will might operate upon after-pur- 
chased real estate in the same man- 
ner as if it had originally been made 
at the date of the codicil. Brimmer 
v. Sohier, 1 Cush. (Mass.) 118. (2) 
A will dated prior to 9 Geo. II ¢ 36, 
bequeathed personalty to be invested 
in real estate for charitable purposes. 
By a codicil dated subsequently to the 
above statute the will was confirmed. 
The codicil was held to operate as a 
new will, thus rendering the bequest 
void. Atty.-Gen. v. Heartwell, Ambl. 
451, 27 Reprint 298. (3) A codicil 
made in Ireland after 6 Geo. IVec 79, 
had changed the currency of the 
realm was held such a republication 
of the will as to make the legacies 
payable in British currency, although 
the codicil said nothing about it. 
Hamilton v. Carroll, 1 Ir.Eq. 176. 


Election by surviving spouse see 
infra XIII in 69 C.J, 
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X. WILLS AFTER EXECUTION AND BEFORE PROBATE®*® 


[By Dovcias Rosinson Gray] 


[§ 591] A. In General. While the testator is liv- 
ing, the probate court may not proceed to the probate 
of the will, because it is subject to revocation or al- 
teration by the testator as long as he lives;®® and it 
has been held that a statute providing for the pro- 
bate ef a will during the lifetime of the testator is 
yvoid.7® Nor can a will be the subject of an escrow 
during the lifetime of the testator.71 A paper writ- 
ing purporting to be a last will and testament of a de- 
cedent does not ipso facto become a valid will by 
the mere filing thereof with the probate court,’? but 
it can be established as a valid will only in a prop- 
er proceeding initiated for that purpose.** 


[§ 592] B. Deposit or Filing of Will for Safe- 
Keeping.*+ Under statute in some jurisdictions pro- 
vision is made for one or more safe and convenient 
depositories, under the direction and control of the 
court of probate, for all such wills of living persons 
as shall be deposited therein for safe custody.’> One 
receiving possession of a will without actual‘or con- 
structive knowledge that the will has been delivered 


to him is not liable for damages arising from his sub- 
sequent loss or misplacing of the will.7® 


[§ 593] C. Compelling, Production of Will—1. Of 
Decedent. In the absence of pending proceedings 
for probate,77 or statutory authorization,’® the 
courts cannot compel one having custody of the will 
of a decedent to produce it in court.*® 


[§ 594] 2. Of Insane Person. In the absence of 
statutory authorization,®® the guardian of an insane 
person may not by petition compel surrender to him 
of a will executed by the insane person before be- 
coming insane,®! nor maintain an action to compel 
one in lawful possession of a purported will of his 
ward to surrender the same for cancellation on the 
ground that it was executed while the ward was men- 
tally incompetent,*? although the guardian may pos- 
sibly have sufficient interest and right of possession 
to maintain a repleyin suit to recover possession of 
such an instrument from one in unauthorized pos- 
session thereof.$3 


[§§ 591-594 


63. Cross references: 


Interest on legacies before probate 
of will see infra XIII in 69 C.J. 


Revocable character of will: 
Generally see supra § 223. 


Where maker has contracted to 
leave property see supra § 197. 


Rights of beneficiaries before probate 
see infra XIII in 69 C.J. 


69. See infra § 686. 


70. Lloyd v. Wayne Cir. Judge, 23 
N.W. 28, 56 Mich. 236, 56 Am.R. 378. 


[a] Tilustration.—Pub. Acts 
(1883) No. 25 p 17, providing for the 
ante mortem probate of a will is in- 
operative and void, as.not being with- 
in any recognized judicial power. 
Lloyd v. Wayne Cir. Judge, 23 N.W. 
28, 56 Mich. 236, 56 Am.R. 378. 


71. Sewell v. Slingluff, 57 Md. 537. 


72. Inre Billet, 175 N.Y.S. 482, 187 
App.Div. 309 [rev 174 N.Y.S. 488, 106 
Misc. 229]. 


73. In re Billet, supra; Matter of 
Dressel, 170 N.Y.S. 151, 102 Misc. 648. 


Wecessity for probate generally see 
supra §§ 601, 602. 


Proceedings for probate see infra 
§§ 701-828. 


74. As to deposit and custody of 
holographic wills see supra § 406. 


75. See statutory provisions; and 
especially Mass. Rev. L. c 1385 § 10; 
20% 20, Viet. ¢ 77 § 91. 


76. Sawyer v. Old Lowell Nat. 
Bank, 119 N.E. 825, 230 Mass. 342, 1 
A.L.R. 269. 


[a] No bailment.—Where the tes- 
tatrix delivered to a bank for safe- 
keeping a tin box, and where, un- 
known to the bank, the box contained 
her will, and where, after her death, 
the will could not be found because 
the bank had misplaced the tin box, 
and her estate was administered as on 


intestacy, and thereafter the bank 
found the tin box and will, and filed 
the latter in the probate office and 
notified the administrator, who was 
then appointed administrator with 
the will annexed, the bank was not 
liable to the administrator for dam- 
ages resulting from extra expenses 
incident to administration, as the 
bank was not chargeable with knowl- 
edge that the tin box contained a 
will and therefore never became bailee 
of the will. Assuming that the stat- 
ute providing a cause of action in fa- 
vor of persons aggrieved by unrea- 
sonable neglect of the possessor of a 
will to deliver it into the probate 
court is not exclusive, and that the 
administrator was a proper party to 
sue, nevertheless there could be no 
recovery because plaintiff failed to 
establish the essential fact that de- 
fendant bank became bailee of the 
will. Sawyer v. Old Lowell Nat. 
Bank, 119 N.E. 825, 230 Mass. 342, 1 
A.L.R. 269 


77. Compelling production for pur- 
poses of probate see infra § 604. 


78. See statutory provisions, 


79. Matter of Foos, 2 Dem.Surr. 
(N.Y.) 600; In re Nicholas’ Will, 83 
S.E. 368, 116 Va. 949. 


[a] On mere application of one 
claiming to be named as executor in 
an alleged will in the custody of an- 
other, the surrogate lacks power to 
issue an order compelling its produc- 
tion in court, although on the filing 
of a proper petition for probate a 
subpcena duces tecum may be issued 
to those having custody of the will 
directing them to produce it. Matter 
of Foos, 2 Dem.Surr. (N.Y.) 600. 


{b] On motion of court.—Where 
the heirs at law of a decedent claimed 
that there was in existence a paper 
writing purporting to be a holograph- 
ic will of decedent, and that such 
paper writing was a forgery, and con- 
stituted a cloud on the title of the 


heirs, and filed a bill in equity pray- 
ing that the person named as bene- 
ficiary in such paper writing and 
her attorneys be compelled to produce 
it in court, and that the same should 
be canceled, and where the court 
failed to grant such petition but 
thereafter on its own motion inaug- 
urated a proceeding at law resulting 
in an order to the attorney having 
custody of such purported will to de- 
liver it to the clerk of the court for 
safe-keeping, the upper court re- 
versed the order and dismissed the 
ex parte common-law proceedings, 
holding that, under Code (1904) § 
2535, providing that any court, on 
being informed that a person has a 
testator’s will, may compel him to 
produce it, the circuit court had no 
jurisdiction to compel the  benefi- 
ciary’s attorney to deliver up a will 
for safe-keeping, where no one was 
asking that this be done, or seeking 
its probate. In re Nicholas’ Will, 83 
S.E. 368, 116 Va. 949. 


80. See statutory provisions. 
8l. In re Brenner, 26 Pa.Dist. 614. 


fa] The court cannot compel pro- 
duction of a will on the petition of a 
guardian of a lunatic who, prior to 
his lunacy, executed a will which 
has been delivered by the executor to 
an attorney, and if the petitioner has 
any right to possession of the docu- 
ment some other proceeding must be 
selected to enforce it. In re Brenner, 
26 Pa.Dist. 614. 


82. Pond v. Faust, 155 P. 776, 90 
Wash. 117. 


[a] An action will not lie during 
the lifetime of testator to compel the 
surrender and cancellation of the will 
in the custody of a third person on 
the ground that testator did not pos- 
sess testamentary capacity when he 
executed it. Pond v. Faust, 155 P. 
776, 90 Wash. 117. 


83. Pond v. Faust, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ere) 
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XI. PROBATE, ESTABLISHMENT, AND ANNULMENT®*4 


[§ 595] A. Probate in General*—1. Definitions.®® 
“Probate,” as applied to wills, usually means “relat- 
ing to the proof of wills;”8* and. while, in common 
usage, the term “probate” is often applied to any 


of the incidents of administration 


estate,§? and includes all matters of which probate 
courts have jurisdiction,®® the term, when properly 
defined and strictly used, relates to proving and 
establishing a will before the officer or tribunal hav- 
ing jurisdiction to determine its validity,’® and, as 
thus used, it includes not only the evidence, jurisdic- 
tional and otherwise, presented to the court, but also 
the judicial ‘determination by the court on that evi- 
dence that the instrument is what it purports to 
be,°° and a will is not probated until the court, 


ment,®! 


of a decedent’s 


having probate jurisdiction, so declares by its judg- 


84. Cross references: 

Appointment of special administrator 
pending litigation over probate see 
Peae teers and Administrators § 
783. 


Compelling court to probate will see| 


Mandamus § 99. 

Conelusiveness of decree or judgment 

probating will see infra § 1092. 
Contest as: A 

Affecting right to interest on legacy 

see infra XIII in 69 C.J. 

Suspending right to legacy see infra 

XSL in 69 Cd. 
Time of accrual of right to devise or 

legacy see infra XIII in 69 C.J. 

85. Related terms defined: 
“Probate bond” 50 C.J. p 423. 
“Probate code” 50 C.J. p 423. 
“Probate court” see Court of Probate 

Crd 4D) 100. 

“Probate fee” 50 C.J. p 423. 

“Probate homestead” 50 C.J. p 423. 
“Probate judge” 50 C.J. p 424. 
“Probate jurisdiction” 50 C.J. p 424. 
“Probate law” 50 C.J. p 424. 
“Probate proceeding” 50 C.J. p 424. 

8G. Johnson v. Harrison, 50 N.W. 
923, 47 Minn. 575, 578, 28 Am.S.R. 382;, 
In re Strelow, 219 N.W. 387, 116 Neb. 
873, 877. 

87. Dibble v. Winter, 93 N.B. 145, 


247 Ill. 243; Reno v. McCully, 22 N.W. 
902, 65 Iowa 629. 


[a] “Detters testamentary” and 
“probate” as convertibie terms.—Mat- 
ter of Kennedy, 174 N.Y.S. 429, 106 
Misc. 216. Letters testamentary gen- 
erally see Executors and Administra- 
tors § 231 et seq. 


88. Johnson y. Harrison, 50 N.W. 
923, 47 Minn. 575, 578, 28 Am.S.R. 382; 
In re Strelow, 219 N.W. 387, 116 Neb. 
re a Wa 


Subjects of probate jurisdiction gen- 


- erally see Courts § 424. 


89. Ill.—Dibble v. Winter, 93 N.E. 
145, 247 Ill. 243. 
Iowa.—Reno v. McCully, 22 N.W. 


902, 65 Iowa 629. 


Md.— Bradley v. Bradley, 87 A. 390, 
119 Md. 645, 652 [quot Cyc]; Decker 
v. Fahrenholtz, 68 A. 1048, 1050, 72 A. 
339, 107 Md. 515; Tilghman v. I'rance, 
59 A. 277, 99 Md. 611; Warford v. 
Colvin, 14 Md. 532. ; 


eb.—Kirk v. Bowling, 29 N.W. 
928, 20 Neb. 260; Petit v. Black, 12 


N.W. 841, 13 Neb. 142; Pettit v. Black, 
8 Neb. 52. 


Pa.—McCay v. Clayton, 12 A. 860, 
119 Pa. 133; Rees v. Stille, 38 Pa. 138. 


[a] Similar definitions.—(1) ‘The 
act or process of proving a will.” 
Ross’ Hstate v. Abrams, (Tex.Civ. 
App F239 SOW. 705; 707." (2). “The 
proof before an officer authorized by 
law that the instrument offered to be 
proved or recorded is the last will and 
testament of the deceased person 
whose testamentary act it is alleged 
to be.” Bouvier L. D. [quot Allen v. 
Pugh, 89 So. 470, 471, 206 Ala. 10; 
Simpson v. Anderson, 137 N.H. 88, 90, 
305 Ill. 172; Shevalier v. State, 128 
N.W. 424, 85 Neb. 366, 371, 19 Ann. 
Cas. 361; Pettit v. Black, 12 N.W. 841, 
13 Neb. 142, 151 (quot Walker v. 
Ehresman, 113 N.W. 2148, 79 Neb. 775, 
779)]. (8) ‘Solely an inquiry as to 
the validity of a certain paper writ- 
ing,—whether it is or is not the last 
will and testament of the decedent.” 
In re Spiegelhalter’s Will, 39 A. 465, 
466, 17 Del. 517%. « (4) “The legal 
proof of the due execution and valid- 
ity of the will.” Schofield v. Thomas, 
83 N.H. 121, 231 Tl. 114, 128. 


[b] “In a technical semse .. . 
the official proof of an instrument of- 
fered as a last will and testament.” 
In re Mortenson, 94 N.E. 124, 248 Ill. 
520, 526, 21 Ann.Cas, 251. 


{[c] “In other words, probate is 
proving the instrument purporting to 
be a will to have been signed by the 
testator in the presence of at least 
two witnesses, who at his request 
signed the same as witnesses, and 
that the testator at the time of the 
execution thereof was of sound mind.” 
Pettit v. Black, 12 N.W. 841, 18 Neb. 
142, 151 [quot Shevalier v. State, 123 
N.W. 424, 85 Neb. 366, 371; Walker v. 
Ehresman, 113 N.W. 218, 79 Neb. 775, 
Gio ae 


90. Matter of Engelhardt, 7 Hawaii 
264; Bradley v. Bradley, 87 A. 390, 
119 Md. 645, 652 [quot Cye]; Tilgh- 
man v. France, 59 A. 277, 99 Md. 611; 
Vanderpoel v. Van Valkenburgh, 6 N. 
Y. 190; In re Drayton’s Will, 15 8.C.L. 
46. 

(91. See infra § 952. 

92. In re Abel’s Will, 118 
429, 481, 68 Misc. 169 [aff 121 
452, 136 App.Div. 788]. 

[a] “‘Establishing a will’? means 
the same as proving a will.” Clark 
Vn POT sw 200 NYS. 1908, 909, (73 Eon 
143. ‘ 


Establish in law of evidence gen- 


N.Y.S. 
N.Y.S. 


To “establish” a will is to make it the subject of 
such proof and finding as will entitle it to probate.? 


[§ 596] 2. Nature and Purpose of Probate—a. In 
General. A proceeding to probate a will, being gov- 
erned in most, if not all, jurisdictions entirely by 
statute,®* is generally regarded as a special proceed- 
ing,®* and it is net an “action” in the sense in which 
that word is generally used,®*® and is not a proceed- 
ing either at common law or in equity,®® although it 
is equitable in its nature.®7 
as distinguished from a criminal proceeding.®® It is 
a proceeding in rem,°® and is ex parte, and not an 
adversary suit or proceeding inter partes,! al- 


It is a civil proceeding 


erally see Establish § 8. 


Weight and sufficiency of evidence 
to establish will see infra §§ 794-828. 


93. See infra § 620. 
94. See infra § 620. 


95. Iowa.—Sisters of Visitation v. 
Glass, 45 Iowa 154. 


Kan.—Lanning v. Gay, 78 P. 810, 85 
P. 407, 70 Kan. 3538. 


Mich.—Stevens v. Hope, 17 N.W. 
698, 52 Mich. 65; People v. Wayne Cir. 
Judge, 39 Mich. 198; Allison v. Smith, 
16 Mich. 405. 


N.Y.—In re Zimmerman’s Will, 172 
N.Y.S. 80, 104 Misc. 516; In re Huber’s 
Will, 170 N.Y.S. 901, 103. Misc. 599 [aff 
175 N.Y.S. 906, 188 App.Div. 882]. 


N.C.—Enloe v. Sherrill, 28 N.C. 212. 


Ohio.—Methodist Episcopal Church 
Missionary Soc. v. Ely, 47 N.E. 537, 56 
ee St. 405; Hunter’s Will, 6 Ohio 


VRE: generally see Actions 1 C.J. 
p 5 


96. Lillard vy. Tolliver, 
576, 154 Tenn. 304. 


97. Peace v. Peace, 299 P. 451, 149 
Okl. 123; In re John, 47 P. 341, 50 P. 
226, 30 Or. 494, 836 L.R.A. 242. 


[a] As regards review on appeal. 
—Proceedings to admit a will to pro- 
bate are in the nature of an equitable 
action. Youngblood v. Rector, 259 P. 
579, 126 Okl. 210. Review generally 
see infra §§ 991-1066. 


98. Inre Spiegelhalter’s Will, 39 A. 
465, 17 Del. 5, 7. 


“Civil proceeding” 11 C.J. p 798. 


“Criminal proceeding”? see Crimina? 
Law § 1. 


99. See infra § 597. 


1. U.S.—Thomas Kay Woolen Mill 
Co. v. Sprague, 259 F. 338. 


Pee v. Patterson, 38 Ala. 
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Cal.—In re Relph’s Estate, 221 P. 
361, 192 Cal. 451. 


Mo.—Hughes v. Burriss, 85 Mo. 660. 


N.Y.—In re Eno’s Will, 157 N.Y.S. 
553, 94 Misc. 100 [aff 158 N.Y.S. 234, 
172 App.Div. 124]. 


N.C.—In re Beale’s Will, 163 S.E. 
684, 202 N.C. 618; In re Brown’s Will, 
140 S.E. 192, 194 N.C. 583; Powell 
v. Watkins, 90 S.E. 207, 172 N.G. 244, 


Ohio.—Hunter’s Will, 6 Ohio 499; 
Fouke v. Fouke, 167 N.H. 698, 32 Ohio 


*By HENRY H. SKYLES (8§ 595-666). 


874 [68 C.J.] 


though interested persons may intervene,” the party 
propounding the instrument being termed the pro- 
ponent® and the party disputing, the contestant.* 
In some jurisdictions, however, where there is an 
intervention and a contest, it partakes somewhat of 
the nature of a proceeding inter partes, or in per- 
sonam, and is in many respects like an ordinary suit 
at law;> but it may become a proceeding inter partes 
only by appropriate procedure and pleadings by a 


party in interest.® 
Distinct from construction. 


construction.§ 


Purpose. 


App. 226. 


Tenn.—Winters v. American Trust 
Co., 14 S.W.(2d) 740, 158 Tenn. 479; 
Lillard v. Tolliver, 285 S.W. 576, 154 
Tenn, 304. 


Va.—Ropar v. Ropar, 88 S.E. 834, 78 
W.Va. 228. 


[a] “Probate proceediugs are not 
strictly suits with parties plaintiff 
and parties defendant, where the 
plaintiffs demand judgment against 
the defendants.” MJillard v. Tolliver, 
285 S.W. 576, 578, 154 Tenn. 304. 


[b] Proceeding before clerk of 
county court during recess of such 
court to admit a will to probate or 
record is ex parte. Ropar v. Ropar, 
88 S.E. 834, 78 W.Va. 228. 


Parties to proceeding generally see 
infra §§ 701-704. 


2. Willard v. Tolliver, 
576, 154 Tenn. 304 


[a] Similar proceedings compared. 
—‘‘Such proceedings are more akin to 
bills filed to administer the estates 
of insolvent corporations, or bills in 
the nature of general creditor’s bills, 
or similar to proceedings in admiralty; 
similar also to the statutory proceed- 
ings in reference to the enforcement 
of mechanics’ liens claimed upon real 
property. In each one of these pro- 
ceedings, all persons are permitted to 
intervene and become parties who as- 
sert rights to the property itself.” 
Lillard v. Tolliver, 285 S.W. 576, 578, 
154 Tenn. 304. 


Intervention generally see infra § 
703. 


3. Bouvier L. D. [quot Simpson v. 
Anderson, 137 N.E. 88, 90, 305 Ill. 
1721), 

Who may propound will see infra 
§§ 618, 619. 


4 Bouvier L. D. [quot Simpson v. 
Anderson, 137 N.E. 88, 90, 305 Ill. 172]. 


Who may oppose probate see infra 
§§ 631-638. 


5. Griffin v. Milligan, 58 So. 257, 
177 Ala. 57; Deslonde v. Darrington’s 
Heirs, 29 Ala. 92. 


[a] In Tllinois (1) prior to the act 
of 1897 ran {1897] p 304), the probate 
of a will was an ex parte proceeding, 
wherein the inquiry of the court was 
limited to the determination of the 
facts pertaining to the execution of 
the will as specified by statute. 
Claussenius v. Claussenius, 53 N.E. 
1006, 179 Ill. 545; In re Ingall’s Will, 
35 N.E. 743, 148 Ill. 287. (2) But by 
this statute the nature of the pro- 
ceeding has been changed so as to 


285 S.W. 


Although 
struction of a will’ is frequently closely connected 
with its admission to probate, a proceeding for the 
probate of a will is distinct from a proceeding for its 


The purpose of a proceeding for the 


‘WILLS 


mon usage?” in 


[§§ 596-597 


probate of a will, as strictly defined, is to establish 
the legal status of a written instrument as a will? 
and to furnish the means of establishing by record 
evidence the validity of an existing right;?° 
the entire proceeding is on the testamentary script 
or paper which is always the res incerta of any in- 
quisition or trial in the proceeding.*+ 


and 


But by com- 
some jurisdictions the purpose of 


such proceedings is also to determine upon the dis- 


position of the property of decedents, to apply it in 


the con- 


distribution.13 


[§ 597] b. As Proceeding in Rem. 
of a will is in nature a proceeding in rem,‘* wherein 


require notice te all persons interest- 
ed (see infra § 711), and the proceed- 
ings made inter partes (Pratt v. Haw- 
ley, 180 N.E. 793, 297 Ill. 244; Moser 
v. Flake, 101 N.B. 540, 258 Ill. 233, 
Ann.Cas.1914B 425; Hitchcock  v. 
Green, 85 N.E. 238, 235 Ill. 298; Scho- 
field v. Thomas, 83 N.E. 121, 231 Ill. 
114; Storey v. Storey, 11 N.E. 209, 
120 Ill. 244), (3) and has been said to 
be a trial or action at law (Simpson 
eta ae 112-N.E: 276, 273) Ills 90, 


“Action” and “proceeding”? com- 
pared and distinguished generally see 
Actions §§ 1, 32. 


Cy oes segh aah generally see infra § 


G. Cone v. Barganier, 118 So. 342, 
218 Alas 292% 


7. See infra XII in 69 C.J. 


S Matter of Keleman, 26 N.E. 968, 
126 N.Y. 73; In re Holmes’ Will, 264 
INDY Se lilsl 40 EMDiSe. “30 Matter of 
Enright’s Estate, 247 N.Y.S. 514, 138 
Misc. 858. 


Actions to construe wills generally 
see infra XII in 69 C.J. 


Construction of will as not permis- 
§ oe in probate proceeding see infra 
622. 


9. In re Bloom’s Estate, 2 P.(2d) 
753, 213 Cal. 575; Estate of Parsons, 
2387 P. 744, 196 Cal. 294; Estate of 
Barker, 150 P. 989, 170 Cal. 578, 585; 
In re Walker’s Bstate, 117 P. 510, 160 
Cal. 547, 36 L.R.A.N.S. 89; State v. 
McGlynn, 20 Cal. 233, 81 Am.D. 118; 
In re Eno’s Will, 157 N.Y.S. 553, 94 
Misc. 100 [aff 158 N.Y.S. 234, 172 App. 
Div. 124]; Fouke v. Fouke, 167 N.B 
698, 82 Ohio App. 226; Everett v. 
Wing, 156 A. 893, 103 Vt. 488 [cert den 
aa 266, 284 U.S. 690, 76 L.Ed. 


10. Ashmore v. Newman, 183 N.E. 
1, 350 Til. 64. 


11 Intre shno's Wille Skee Ney: 
553, 94 Misc. 100 [aff 158 N.Y.S. 234, 
172 App.Div. 124]. 


Questions for determination gen- 
erally see infra § 621. 


12. See supra § 595. 
13. Shimshak v. Cox, 116 So. 714, 
166 La. 102; Lillard v. Tolliver, 285 


S.W. 576, 154 Tenn. 304; Hardgrove 
v. De Tray, (Tex.Civ.App.) 34 S.W. 
(2d) 379 [aff (Commn.App.) 52 S.W. 
(2d) 239]. But see Austin First Nat. 
Bank v. Sharpe, 33 S.W. 676, 12 Tex. 
Civ.App. 223 (heirship cannot be es- 
tablished in such proceeding). 


fa] As preliminary proceeding.— 


an orderly way to the payment of debts, and to dis- 
tribute the remainder to those entitled to receive it 
either by will or under the statutes of descent and 


The probate 


“The probate of a will and the order 
for its execution are but preliminary 
proceedings necessary to procure the 
execution of the instrument and for 
the preservation of the testator’s es- 
tate.” Shimshak v. Cox, 116 So. 714, 
166 La. 102, 109. 


[b] ‘fhe object of the probate of 
wills . is to enable the courts, 
through executors, to administer the 
devised estates in accordance with the 
intentions of testators as expressed 
in their wills.’ Hardgrove v. De 
Tray, (Tex.Civ.App.) 34 S.W.(2d) 379, 
a [aff (Commn.App.) 52 S.W.(2d) 
Onis 


[ec], “fhe principle underlying is 
to determine in one proceeding, not 
only who is entitled to inherit the 
property from the deceased, but also 
to hasten the administration of his 
estate and the payment of debits.” 
Lillard v. Tolliver, 285 S.W. 576, 579, 
154 Tenn. 304. 


{d] “Public policy demands that 
the court should shorten, as far as 
possible, litigations, lest the estate 
should be more or less absorbed as a 
result of expensive court costs and 
other expenses of litigation.” Lillard 
v. Tolliver,.285 S.W. 576, 579, 154 
Tenn. 304. 


14 U.S.—Goodrich yv. Ferris, 29 S. 
Ct. 580, 214 U.S. 71, 53 L.Hd. 914; 
inte Armistead’s Estate, 4 F.Suppl. 


Ala.—Alexander v. Alexander, 150 
So. 142; Cone v. Barganier, 118 So. 
342, 218 Ala. 292; Griffin v. Milligan, 
58 So. 257, 177 Ala. 57; Reese v. No- 
lan, 13 So. 677, 99 Ala. 203; Dickey v. 
Vann, 8 So. 195, 81 Ala. 425; Martin v. 
King, 72 Ala. 354; Goodman vy. Win- 
ter, 64 Ala. 410, 38 Am.R. 13; Kumpe 
v. Coons, 68 Ala. 448; Nelson vy. Boyn- 
ton, 54 Ala. 368; Wood v. Mathews, 
53 Ala. 1; Brock’s Adm’r v. Frank, 
51 Ala. 85; Hall’s Heirs v. Hall, 47 
Ala. 290; Deslonde v. Darrington’s 
Heirs, 29 Ala, 92. 


Cal.—Murray v. Superior Court of 
California in and for Marin County, 
278 P. 10388, 207 Cal. 381; Bstate of 
Parsons, 237 P. 744, 196 Cal. 294; Hs- 
tate of Barker, 150 P. 989, 170 Cal. 578, 


585; Im re Davis’ Estate, 86 P. 183, 
90 PTE, bl Cal esis 21 Amuse 
105; In re Davis, 69 P. 412, 136 Cal. 


590; Carpenter v. Bailey, 60 P. 162, 
127 Cal. 582; State v. McGlynn, 20 Cal. 
233, 81 Am.D. 118; Scott v. Superior 
Court in and for Alameda County, 14 
P.(2d) 99, 125 Cal.App. 5138; Fletcher 
Vv. Superior Court of Sacramente 
County, 250 P. 195, 79 Cal.App. 468: 
Nicholson v. Leatham, 153 P. 965, 155 
P. 98, 28 Cal.App. 597. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 597-600] 


all persons having any interest are deemed parties 
and concluded by the decision therein;!® 
character as such is not changed by a transfer of the 
cause to a court of law for the trial of an issue.'® 


[§ 598] c. As Judicial Act.17 


Fla.—Torrey v. Bruner, 53 So. 337, 
60 Fla. 365. 
Hawaii.—Brown’s Estate, 25 


Hawaii 70. 


Tll.—Pratt v. Hawley, 130 N.E. 793, 
297 Ill. 244; Walker v. Cook, 128 N.E. 
584, 294 Ill. 294; In re Storey’s Will, 
20 Ill.App. 183 [rev on other grounds 
11 N.E. 209, 120 Ill. 244]. 


Md.—Bradley v. Bradley, 87 A. 390, 
119 Md. 645, 652 [quot Cyc]; Pleas- 
ants v. McKenney, 71 A. 955, 109 Md. 
277; Johns v. Hodges, 62 Md. 525; 
Worthington v. Gittings, 56 Md. 542. 


Mass.—Old Colony Trust Co. v. 
Bailey, 88 N.E. 898, 202 Mass. 283; 
McKenna v. Garvey, 77 N.E. 782, 191 
Mass. 96. 


Mich.—Stevens v. Hope, 17. N.W. 
698, 52 Mich. 65; People v. Wayne 
Cir. Judge, 39 Mich. 198; Allison v. 
Smith, 16 Mich. 405. 


Minn.—In re Price’s Estate, 162 N. 
ey 454, 136 Minn. 333, L.R.A.1917E 


Miss.—Woodville v. Pizzati, 
127, 119 Miss. 442. 


Mo.—Bradford v. Blossom, 105 S.W. 
289, 207 Mo. 177; Benoist v. Murrin, 
48 Mo. 48. 


Mont.—State v. Twelfth Judicial 
Dist. Ct., $5 P: 866,734 Mont. 96, 115 
Am-S.R: 510, 6°. RACNES. 617, 9 Ann: 
Cas. 418. 


N.Y.—Hoyt v. Hoyt, 20 N.E. 402, 112 
N.Y. 493; Vanderpoel v. Van Valken- 
burgh, 6 N.Y. 190; Matter of Wohl- 
gemuth, 97 N.Y.S.. 367, 110 App.Div. 
644 [aff 77 N.E. 1198, 184 N.Y. 578]; 
In re Cronin’s Will, 257 N.Y.S. 496, 
143 .Mise. 559° [aff 261 N.Y.S. 936]; 
In re Curtiss’ Will, 250 N.Y.S. 146, 
140 Mise. 185; In re Meiselman’s Will, 
244 IN-YiS.- 1 Do, Los Mise. 104% \In re 
Zimmerman’s Will, 172 N.Y.S. 80, 104 
Mise. 516; In re Huber’s Will, 170 
NAYS: 901,103 Mise, 599) [aft 175) IN: 
Y¥.S: 906,.188 App.Div. 882]; In, re 
Eno’s Will, 157 N.Y.S. 553, 94 Misc. 
100 [aff 158 N.Y.S. 234, 172 App.Div. 
124]; In re Swartz’s Will, 139 N.Y.S. 
1105, 79 Mise. 388; In re Hock’s Will, 
129 N.Y.S. 196, 74 Mise. 15, 


N.C.—In re Beale’s Will, 163 S.E. 
684, 202 N.C. 618; In re Brown’s Will, 
140 S.E. 192, 194 N.C. 5838; Powell v. 
Watkins, 90 S.E. 207, 172 N.C. 244; 
In re Young’s Will, 31 S.E. 626, 123 
N.C. 358; Love v. Johnston, 34 N.C. 
855; Benjamin v. Teel, 33 N.C. 49; 
Enloe v. Sherrill, 28 N.C. 212; Sawyer 
Wa. Dozier’s Heirs, 27 “N.C; (973 St. 
John’s Lodge No. 1 v. Callender, 26 
INECIT S35: 


Ohio.—Fouke vy. Fouke, 
698, 32 Ohio App. 226. 


Pa.—Miller’s Est., 2 Pa.Dist. 335. 


Philippine.—_In re Johnson’s Estate, 
39 Philippine 156. 


S.D.—State v. Nieuwenhuis, 178 N. 
W. 976, 43 S.D. 198. 


[68 C. J.—45] 


81 So. 


167 N.E. 


The probate of a 
will calls for the exercise of the judicial, rather than 
the ministerial, powers of the court in determining 
the character and validity of the will, and is a ju- 
dicial act?S even where the clerk of the court in va- 
eation is authorized to admit wills to probate, sub- 
ject to confirmation afterward by the court.?® 


WILLS 


and its 


will.?1 


will,? 
ceedings.**# 


It is 


Tenn.—Winters v. American Trust 
Co.,, 14 S.W.(2d) 740, 158 Tenn. 479; 
Lillard v. Tolliver, 285 S.W. 576, 154 
Tenn. 804; Hodges v. Bauchman, 8 
Yerg. 186. 

Tex.—Masterson v. Harris, 174 S. 
W. 570, 107 Tex. 73 [answer to certi- 
fied questions conformed to (Civ. 
Apr.) 179 S.W. 284]; Perdue v. Per- 
due, (Civ. App.) 268 S.W. 353 [aff 220 
SU .)'S22, Lon Tex - 2087 “Glover. cv. 
Coit, 81 S.W. 136, 36 Tex.Civ.App. 104; 
Austin First Nat. Bank v. Sharpe, 33 
S.W. 676, 12 Tex.Civ.App. 223. 


Vt.—Everett v. Wing, 156 A. 393, 
103 Vt. 488% feert den 52 S.Ct. 266, 284 
U.S. 690, 76 L.Hd. 582]. 

Wis.—Cowie v. Strohmeyer, 136 N. 
W956, 5137% NOWe (78) Lo0p Wass, 4015 
In re Valentine’s Will, 67 N.W. 12) 
93 Wis. 45. 


“whe probate of a will, under any 
circumstances, is a proceeding in rem. 
lt operates upon the thing itself. It 
defines, and, in a great degree, cre- 
ates its status.” Deslonde v. Dar- 
rington’s Heirs, 29 Ala. 92, 95. 


[a] As to all the property devised, 
the proceeding is one in rem, but as 
to property not devised heirship can- 
not be established in such proceeding. 
Austin First Nat. Bank v. Sharpe, 33 
S.W. 676; 12 Tex.Civ.App. 223. 


[b] “The subject matter of the 
proceedings or the rem is the will.” 
Torrey v. Bruner, 53 So. 337, 60 Fla. 
365, 370. 


[c] “€he res which the court takes 
into its hands for purposes of admin- 
istration as representative of the 
state, is the property which was once 
possessed and owned by the deceas- 
ed.” Bolton v. Schriever, 31 N.E. 
LOO: 13 INGYa 65, (il Us sh ReAS 2435 
29 Abb.N.Cas. 300. 


Action in rem generally see Actions 

6. 

Administration proceedings as in 
rem see Executors and Administra- 
tors § 27. 


15. See infra § 1092. 
16. Benoist v. Murrin, 48 Mo. 48. 


17. “Judicial act” generally see 
Judicial § 6. 


18. Ill.—People vy. Knickerbocker, 
29N.E). 5.07, 114, 11). 539, 55: Am-R. 879). 
Contra Wardwell v. McDowell, 31 Ill. 
364; Ayres v. Clinefelter, 20 Ill. 465; 
Ferguson y. Hunter, 7 Ill. 657 (all un- 
der statute of 1837). 


Ind.—Steinkuehler v. Wempner, 81 
N.E. 482 169 Ind. 154, 15 L.R.A.N.S. 
673; Blanvhard vy. Wilbur, 55 N.E. 
99, 153 Ind. 387; Eort v. White, 1012 
N.E. 27, 54 Ind.App. 210. 


ee ee re Payne’s Will, 4 T.B.Mon. 


a ee v. Chew, 5 Mart.N.S. 


Md.—Bradley v. Bradley, 87 A. 390, 
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the judicial act which establishes the validity of the 
will,?® and not the mere hearing of proofs regardless 
of whether such proof results in establishing the 


[§ 599] d. As Separate and Distinct Proceeding 
—(1) In General. 
erable, but is complete in itself and is a separate and 
distinet proceeding,”? such as from the contest of a 
and may not be combined with other pro- 


A probate proceeding is not sey- 


[§ 600] (2) Effect of Prior Will or Proceedings. 


119 Md. 645, 652 [quot Cye]. 


Miss.—Fotheree v. Lawrence, 30 
Miss. 416. 


Mo.—Stowe v. Stowe, 41 S.W. 951, 
140 Mo. 594; Rodney v. McLaughlin, 
9 S.W. 726, 97 Mo. 426; Creasy v. Al- 
verson, 43 Mo. 13; Jourden vy. Meier, 
31 Mo. 40. 


N.J.—Ryno’s Ex’r v. Ryno’s Adm’r, 
27 N.J.Eq. 522; Quidort’s Adm’r v. 
Pergeaux, 18 N.J.Eq. 472. 


N.C.—McClure v. 
857, 123 N.C. 678. 


Ohio.—Methodist Episcopal Church 
Missionary Soc. v. Ely, 47 N.E. 537, 
56 Ohio St. 405; Bailey v. Bailey, 8 
Ohio 239. 


Pa.—Stout v. Young, 66 A. 659, 217 
Pa. 427; Coleman v. Shields, 30 A. 
161, 163 Pa. 334; Shoenberger’s Es- 
tate; 207 Ay 1050; 139s Pat As2Zey Barker 
v. 'McFerran, 26 Pa. 211; Lovett’s 
Ex’rs v. Mathews, 24 Pa. 330; Holli- 
day v. Ward, 19 Pa. 485, 57 Am.D. 671; 
Jordan’s Hst., 13 Pa.Co. 506. 


Eng.—Allen vy. Dundas, 3 T.R. 125, 
100 eprint 490. 


[a] Similar definition —‘A judi- 
cial act of a Court, having competent 
jurisdiction.” Steven’s Ex’rs Vi 
Smart’s HEx’rs, 4 N.C. 83 [quot Mat- 
ter of O’Donnell, 116 N.E. 986, 221 N. 
Y. 190; 19611 


[b] “The proof of a will is a judi- 
cial proceeding and the probate a judi- 
cial act.” Bouvier L. D. [quot Simp- 
son v. Anderson, 137 N.E. 88, 90, 305 
E7215 


19. Snuffer v. Howerton, 28 S.W. 
166, 124 Mo. 637. But see Blanchard 
ve Wilbur, 55 Ni Ey 99) eibse indo e 
(as ministerial act). 


Power of clerk to admit will to pro- 
bate see infra § 690. 


26. Simpson vy. Anderson, 137 N.E. 
88, 90, 305 Ill. 172. 


21. Simpson y. Anderson, supra. 


22. Fraser v. Jennison, 1 S.Ct. 171, 
106 U.S..191, 27 L.Ed. 131; People v; 
Wayne Cir. ‘Judge, 39 Mich. 198. 


23. Glos v. Glos, 173 N.E. 604, 341 
een 72 A.L.R. 1328 [aff 255 Ill. "App. 


Contest of probated will see infra 
§§ 667-681 


joObBosition to probate see infra §$§ 

24. In re Christensen’s Estate, 68 
Pi 112, 135 Cal 674. sin re Lass art’s 
Estate, 16 N.Y.S. 514, 1 Pow.Surr. 8; 
Austin First Nat. Bank v. Sharpe, 33 
S.W. 676, 12 Tex.Civ.App. 223. 


[a] Thus a will cannot be probat- 
ed in proceedings by a creditor for 
the appointment of an administra- 
tor. In re Taggart’s Estate, 16 N.Y. 
S. 514, 1 Pow.Surr. 8. 


Spivey, 31 S.E. 
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A subsequent will may be admitted to probate with- 
out an express revocation or annulment of a prior 


will?® notwithstanding the estate 


partly administered thereunder?® or without the rev- 
ocation or annulment of the probate of the prior 
will,?* or of administration proceedings, partly or 
wholly had on the theory of intestacy. 
principle the probate of a will is not barred by a pri- 
or final decree of distribution of the estate, as an 
intestate estate,?® or by administration proceedings 


25. Gaines v. Hennen, 24 How. (U. 
Syeooe. 26 We Ridin i100. 


26. Gaines v. Hennen, supra.. 
27. Vance v. Upson, 64 Tex. 266. 


28. Bradford v. First Nat. Bank, 
164 N.E. 494, 90 Ind.App. 342; State 
v. Judge New Orleans Second Dist. 
Ct., 17 La.Ann. 189; Stackhouse v. 
Berryl#till, 49 N.W. 392, 47 Minn. 20; 
In re Mears’ Estate, 56 S.E. 7, 75 S. 
C. 482, 9 Ann.Cas. 960. 


[a] WNuncupative will may be reg- 
istered and executed, although the 
estate has been fully administered 
and the property delivered into the 
possession of the legal heir. State v. 
Judge of New Orleans Second Dist. 

Patty) GeacANns  LS9. Nuncupative 
wills generally see supra §§ 409-426. 


29. In re Walker’s Estate, 117 P. 
OOS LO0s Calli-547%,. 36. ERAN. S. 189); 
In re Mitchell’s Estate, 1 P.(2d) 536, 
115 Cal.App. 348. 


[a] Admission of will to probate 
is not an attack, direct or collateral, 
upon the decree of distribution, and is 
authorized to establish the status of 
the instrument as a will, in order 
that those entitled to take under it 
may be in a position to prosecute 
their rights in equity against the dis- 
tributees as their involuntary trus- 
tees. In re Walker’s Estate, 117 P. 
510, 160 Cal. 547, 36 L.R.A.N.S. 89. 


30. In re Sprowl’s Will, 33 So. 365, 
109 La. 352; Agnew’s Appeal, 37 Pa. 
467. 


Probate or establishment of lost or 
destroyed wills generaliy see infra 
§§ 651-655. 

31. Necessity for probate of: 
Foreign will see infra § 657. 

Lost or destroyed will see infra § 651. 
Will revoking prior will see supra §§ 

498, 9g: 

Time for, A to limitation, 
laches see infra §§ 694-700. 


32. See Evidence § 1167 text and 
note 22. 


33. Young y. Norris Peters Co., 27 
App.D.C. 140. 


[a] Whus a statute relating to the 
probate of wills, and providing that 
any will executed prior to a certain 
date may be offered for probate, as a 
will of real estate, is permissive and 
not mandatory. Young v. Norris 
Peters Co., 27 App.D.C. 140. 


34. U.S.—Basket v. Hassell, 2 S.Ct. 
634, 108 U.S. 267, 27 L.Ed. 719; Gaines 
v. Chew, 2 How. 6L9, 21 L.Ed. 402; 
Armstrong v. Lear, 13 Wheat. 169, 6 
L.Ed. 589; McClaskey ve Barr; 564°. 
781 [aff 47 F. 154, and rev on other 
grounds 70 F. 529, 17 C.C.A. 251 (cert 
den 16 S.Ct. 1201, 168 U.S. 685, 41 L. 
Ed. 315)]; Ex p. Fuller, 9 F.Cas.No. 
5,147, 2 Story 327; Baldwin v. Wylie, 
30 F.Cas.No. 18, 228, 2 Hayw.&H. 126. 


Ala.—Gilbert v. Partain, 133 So. 2, 
222 Ala. 459; Oneonta First Nat. Bank 


and 


Vv. Robertson, 127 So. 221, 220 Ala. 654; 
ee ee 
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On this 


Self v. Self, 103 So. 591, 212 Ala. 512; 
Inge v. Johnson, 20 So. 757, 110 Ala. 
650; Jordan v. Thompson, 67 Ala. 469; 
Jordan v. Jordan, 65 Ala. 301; Wood 
v. Mathews, 53 Ala. 1; Hawkins’ 
Adm’r v. Dumas, 41 Ala. 391; Kinne- 
brew’s Distributees v. Kinnebrew’s 
Adm’rs, 35 Ala. 628; Moore v. Lewis, 
21 Ala, 580. 


Ark.—Janes v. Williams, 31 Ark. 
175; Bob alias Crow v. Powers, 19 
Ark. 424. 


Cal.—Roberts v. Roberts, 142 P. 
1080, 168 Cal. 307, Ann.Cas.1916A 886; 
In re Clark’s Estate, 271 P. 542, 94 
Cal.App. 458. Under Mexican law 
see infra this note [c]. 


Ga.—Chidsey v. Brookes, 60 S.E. 
529, 130 Ga. 218, 14 Ann.Cas. 975; 
Rogers v. Rogers, 3 S.E. 451, 78 Ga. 
688; Heard v. Palmer, 72 Ga. 178; 
Hester v. Young, 2: Ga. 31: 


Ill.—Crooker v. McArdle, 163 N.E. 
884, 332 Ill. 27; Barnett v. Barnett; 
120 N.E. 582, 284 Ill. 580; Bartlow v. 
Chicago, B.. &, @. BR... Co., 90 INGE 2; 
243 Ill. 332; Hicks v.:Deemer, 58 N.E. 
252, 187 Ill. 164; Harris v. Douglas, 64 
Tll. 466. 


Ind.—Pitts v. Melser, 72 Ind. 469. 


Iowa.—Olleman v. Kelgore, 2 N.W. 
612, 52 Iowa 388. 


i an tbevers v. ‘Smith, 31 P. 670, 
50 Kan. 1. 


en v. Cornett, 185 S.W. 88, 
169 Ky. 714; Louisville Trust Co. v. 
Southern Baptist Theological Semi- 
nary, 147 BS wie 4315 2143 0 Koya Cle 
Barnes v. Edward, 17 B.Mon. 632. 


La.—Stewart’s Curator v. Row, 10 
La. 530; Vidal’s Heirs v. Duplantier, 
(Ca BER Wir 


Me.—Cousens v. Biddeford Advent 
Church, 45 A. 48, 98 Me. 292, 5 Prob. 
Rep.Ann,. 312. 


Mass.—Cooper vy. Monroe, 129 N.E. 
436, 237 Mass. 192; Shumway v. Hol- 
brook, 1 Pick. 114, 11 Am.D. 153; Dub- 
lin v. Chadbourn, 16 Mass. 433. 


Miss.—Virginia Trust Co. v. Buford, 
86 So. 356, 123 Miss. 572; Rothschild 
v. Hatch, 54 Miss. 554; Fotheree v. 
Lawrence, 30 Miss. 416. 


Mo.—Graham v. Graham, 249 S.W. 
37, 297 Mo. 290; Farris v. Burchard, 
145 S.W. 825, 242 Mo. 1. 


Neb.—Thompson vy. Thompson, 46 
N.W. 638, 30 Neb. 489; Petit v. Black, 
12 N.W. 841, 13 Neb. 142. 


N.H.—Barstow v. Sprague, 40 N.H. 
2.) StLons. Vv. EL erKinsys co) oN. LomOuits 


N.J.—Mackey v. Mackey, 63 A. 984, 


71 N.J.Eq. 686. 


N.Y.—Harison v. Caswell, 52 N.Y.S. 
664, 32 App.Div. 134; Peters v. Tall- 
chief, 102 N.Y.S. 972, 52 Mise. 617 [rev 
on other grounds 106 N.Y.S. 69, 121 
App.Div. 309]. 


Ohio.—In re Last Will of Hatha- 
way, 4 Ohio St. 383; Swazey’s Lessee 
v.. Blackman, 8 Ohio 5; Sours v. Shul- 


[§ 601] 3. Necessity for Probate; 
Except to the extent that it is admis- 
sible in evidence as an ancient document,®? or the 
statute providing for probate is merely permissive,?* 
as a general rule, a will, until it has been duly ad- 
mitted to probate in the proper court, is wholly in- 
effectual as an instrument of title,*+ to fix the right 


[§§ 600-60 


had on the theory that the will was lost or destroy- 


Record?!—a,. 


er, 181 N.E. 908, 42 Ohio App. 393; 
Loos v. Buffalo-Springfield Rubber 
Co., 32 Ohio C.A. 448. 


Okl.—Bell v. Davis, 142 P. 1011, 43 
Okl. 221. 


Or.—Jones v. Dove, 6 Or. 188; Wil- 
lamette Falls Canal, etc., Co. v. Gor- 
don 56 Or. ibe 


Pa.—Maison’s Est., 21 Pa.Co. 143. 


Tenn.—Winters v. American Trust 
Co., 14 S.W.(2d) 740, 158 Tenn. 479; 
State v. Lancaster, 105 S.W. 858, 119 
Tenn. 638, 14 L.R.A.N.S. 991, 14 Ann. 
Cas. 953; Taylor v. Taylor, 2 Humphr. 
ey Pinkerton vy. Walker, 3 Hayw. 


Tex.—Taylor v. Martin’s Estate, 3 
S.W.(2d) 408, 117 Tex. 302 [rev (Civ. 
App.) 263 S.W. 1102]; Moursund v. 
Priess,. 19 JS.W. ,77b, 84. Tex. sbb4e 
Ochoa v. Miller, 59 Tex. 460; Brundige 
v. Rutherford, 57 Tex. 22; Tynan v. 
Paschal, 27 Tex. 286, 84 ‘Am.D. 619; 
Paschal vy. Acklin, 27 Tex, Lise Croom 
v. Little, (Civ. App.) 42 S.W. (2a) 490; 
Jung v. Petermann, (Civ.App.) 194 s 
W. 202 [error refused]; Milner v. 
Sims, (Civ.App.) 171 S.W. 784; Naugh- 
er vy. Patterson, 28 S.W. 582, 9 Tex. 
Civ.App. 168. 


Vt.—Tucker v. Starks, Brayt. 99. 


Wis.—Marshall v. Pinkham, 9 N.W. 
615, 52 Wis. 572, 38 Am.R. 756. 


Eng.—Stone y. Forsyth, 2 Dougl. 
707, 99 Reprint 450; Rex v. Nether- 
seal, 4 T.R. 258, 100 Reprint 1006. 


[a] Rule applied.—(1) Where, in 
a suit to establish a trust in certain 
parcels of realty and plaintiff’s title 
to the fee in the remainder thereof, 
the master found that an alleged will 
under which plaintiff claims was nev- 
er probated, plaintiff could obtain no 
rights thereunder, and it was properly 
excluded. Cooper v. Monroe, 129 N.E. 
436, 237 Mass. 192. (2) Where a will, 
although offered for proof in the pro- 
bate court, has not been ‘allowed, a 
petition directing the executor and 
trustee thereunder to adjust a con- 
troversy with regard to it according 
to the terms of a compromise agree- 
ment entered into by the heirs and the 
next of kin is premature. In re Park- 
er, 102 N.H. 427, 215 Mass. 226. (8) 
Where, in an action to determine the 
title to land, plaintiff claimed under 
the duly probated will of his father, 
in whom the title rested, which was 
joint or mutual, executed also by the 
cROt her. and where the defense was 
that provisions therein for the sup- 
port of the testators by devisee plain- 
tiff, had not been performed, as to the 
mother who survived the father, it is 
error to admit an alleged will of the 
mother which had not been probated. 
Graham v. Graham, 249 S.W. 37, 297 
Mo. 290. (4) A party claiming to be 
a devisee under a will which he al- 
leges defendants wrongfully sup- 
pressed, but who is not an heir of the 
testator, cannot sue to recover land 
under provisions of the said will be- 
fore its probate. Daniel y. Finley, 
(Tex.Civ.App.) 194 S.W. 955. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the executor to execute it,?® or to any provision of 
the will having effect;*® and in some jurisdictions 
this rule is declared by statute.*7 But, although this 
is a correct principle or rule of law when the title 
to the property is in issue and ownership is claimed 
through an unprobated will,’ as in an action 
brought to establish the will and for no other pur- 
pose,*® an unprobated will is capable of conveying 
an interest or rights in the property devised, so as to 
be the foundation of an equity in and a claim to 
the property,*® such as in a suit for partition of 
the land,*! and to establish or protect such rights the 
validity of the will may be shown in any court.*? In 
some jurisdictions, although the probate of a will 
is necessary to the due administration by the execu- 
tor of the personal estate,** it is not essential to 
confirm title in the devisee of real estate, for such 
title vests by virtue of the will itself if its execution 
is properly proved.‘ 


As condition of record.45 Under a statute pro- 
viding that every will when admitted to probate, to- 
gether with the probate, shall be recorded by the 


[b] Will does not prove itself, and; 33 Ark. 759. 
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clerk in a book to be provided by him, a will is not 
entitled to record until admitted to probate.*® But, 
under a statute providing that a will proved in the 
manner provided for conveyances may be registered, 
without the will being previously admitted to pro- 
bate,** a will proved before a notary public anterior 
to the maker’s death may be registered.*® 


Waiver. Since it is only by the probate that the 
character of the will as such is established,*® the tes- 
tator cannot waive probate.®® 


Record.®! Unless required by statute it is not 
necessary that a will be recorded,®? and it has been 
held that a will is not within a statute requiring 
“conveyances” to be recorded.*? 


[§ 602] b. Probate Dispensed with.®4 Probate 
of a will may be dispensed with by an agreement be- 
tween the persons interested;°® or it may be dis- 
pensed with where the testator, before his death, 
conveyed to the devisees all the property which he 
had devised to them,°® or where the will makes no 
other disposition of the testator’s property than the 


man, 194 N-Y.S. 197, 118) Mise? 2765 
Smith v. Allen, 121 N.Y.S. 939 [rev on 


ean only be established as a willina 
proceeding for that purpose, and on 
competent proof of its due execution. 
In re Dressel’s Estate, 170 N.Y.S. 151, 
102 Mise. 648. 


[ec] Mexican law, as enforced in 
California before the establishment of 
the present state government, did not 
require probate, and hence an unpro- 
bated will executed while that law was 
still operativeisnotanullity. Adams 
v. Norris, 22 How. (U.S.) 353, 16 L.Ed. 
539 [aff Adams v. De Cook, 1 F.Cas. 
No. 51, McAllister 253]; Tevis v. 
Pitcher, 10 Cal. 465; Castro v. Castro, 
6 Cal. 158. 


35. See Executors and Administra- 
tors § 56. 


36. Warne v. Jackson, 
App.) 230 S.W. 242. 


[a]. Thus a provision in a will that 
no other action shall be had in the 
county court with relation to the set- 
tlement of the testator’s estate than 
the probating and recording of his 
will and the return of an inventory, 
appraisement and lists of claims, is 
ineffective until the will is probated 
as required by law. Warne v. Jack- 
son, (Tex.Civ.App.) 230 S.W. 242. 


37. See ‘statutory provisions. * 


[a] In North Carolina, for exam- 
ple, it is provided by Comp. St. § 4163 
and prior similar statutes, that no 
paper writing or script, purporting to 
be a will, shall be valid as such, or 
effectual to pass any real or personal 
property, unless and until it is duly 
probated. Cases citing and applying 
the statute see Poore v. Poore, 161 
Seimosen coll IN.Griols Osborne: va 
Leak, 89 N.C. 433. 


[b] In Ohio, under Gen. Code § 
10541, which provides that ‘“‘Unless it 
has been duly admitted to probate or 
record no will shall be ef- 
fectual to ‘pass real or personal es- 
tate,” an unprobated will has no legal 
standing as a basis for a claim to 
property or an interest therein on the 
part of the devisee. Petitt v. Morton, 
162 N.E. 627, 28 Ohio App. 227. 


38. Christian v. McConnell, 94 So. 
280, 208 Ala. 300. And see cases supra 
note 34. 

39. Anderson v. Anderson, 19 N.E. 
APTA Lm ING, LOS ys ga LisktsAs ul (5% 


40. Ark.—Arrington v. McLemore, 


(Tex.Civ. 


Towa.—Olleman v. Kelgore, 2 N.W. 
612, 52 Iowa 38. 


Neb.—Petit v. Black, 12 N.W. 841, 
13 Neb. 142. 


63 A. 984, 


71 N.J.Ha. 686. 


N.C.—Ricks v. Wilson, 65 S.E. 614, 
151 N.C. 46. But see Leigh v. Smith, 
38 N.C. 442, 42 Am.D. 182 (as to will 
of feme covert). 


rat aw Heirs v. Adams, 22 Vt. 


But see Barnes v. Edward, 17 B. 
Mon. (Ky.) 632 (holding that until 
a will is probated in the proper form 
no rights can be claimed or asserted 
under it). 


[a] Where will was suppressed by 
those interested in the estate, and ad- 
ministration was taken without re- 
gard to it, and the will was never 
proved in the probate court, a court 
of chancery may decree the payment 
of the legacies given by it. Adams’ 
Heirs v. Adams, 22 Vt. 50. 


41. Christian v. McConnell, 94 So. 
280, 208 Ala. 300; Bouton v. Fleharty, 
213 N.Y.S. 455, 215 App.Div. 180 [aff 
152 N.E: 440, 242 N.Y. 591]; St. John 
v. Putnam, 220 N.Y.S. 141, 128 Misc. 
714. But see Croom y. Little, (Tex. 
Civ.App.) 42 S.W.(2d) 490 (holding 
that a certified copy of a will, with- 
out being supported by a julgment 
probating the will, is insufficient to 
invest plaintiff in a partition action 
with any title to land). 


42. Arrington v. McLemore, 33 
Ark. 759; Janes v. Williams, 31 Ark. 
ie 


43. Corley v. McElmeel, 43 N.E. 
628, 149 N.Y. 228; Velsor v. Freeman, 
194 N.Y.S. 191, 118 Misc. 276. 


Will as source of executor’s author- 
ity generally see Executors and Ad- 
ministrators § 56. — 


44. Cole v. Shelton, 276 S.W. 993, 
169 Ark. 695, 43 A.L.R. 1008; Corley 
v. McElmeel, 43 N.H. 628, 149 N.Y. 
228; Alfred University v. Frace, 184 
NY.S-246, 193° AppyDivs 2792) Brazill 
v. Weed, 182 N.Y.S. 350, 192 App.Div. 
66; Lambden v. Thompson, 159 N.Y. 
Su 242) ob don ADA IVes a Olas | VWIerner iy. 
Wheeler, INES. DS; 142 App.Div. 
358; St. John v. Putnam, 220 N.Y.S. 


141, 128 Misc. 714; Velsor v. Free- 


other grounds 124 N.Y.S. 380, 139 App. 
IDB OVA 


[a] “A will is competent at any 
time to establish a devisee’s title upon 
production and proof then being made 
of its validity as the devisor’s will.” 
Corley v. McElmeel, 48 N.E. 628, 630, 
149 N.Y. 228. 


45. Record of foreign will see in- 
fra §§ 657-655. 

Record of will generally see infra 
§ 1109. 

46. Barnett v. Barnett, 120 N.E. 
532, 284 Ill. 580; Bartlow v. Chicago, 
ete. Ri Co. 90 NsbenW21,/ 243) Ml esses 


47. See statutory provisions. 

48. Murray v. Duff, 33 N.B. 351, 
362. 

“Whatever objection might have 


been made to the registration of this 
will, before the passing of this Act, 
has been removed by the enactment. 3 
Murray v. Duff, supra. 


49. See supra § 596. 


50. Harris v. Douglas, 64 Ill. 466; 
Shuffeldt v. Hughes, 104 P, 253, 55 
Wash. 246. 


[a] Thus a statute declaring that 
where a will provides for a method of 
settlement of the estate and that let- 
ters testamentary or of administra- 
tion shall not be required, and the es- 
tate appears to be solvent, it shall 
not be necessary to take out letters 
testamentary or of administration, ex- 
cept to admit the will to probate, ‘ete. : 
it is necessary, upon any circumstanc- 
es, to have a will admitted to probate. 
Shuffeldt v. Hughes, 104 P. 253, 55 
Wash. 246. 


Duty to produce will for probate see 
infra §§ 603-607. 


51. Record of foreign will see in- 
fra §§ 657-665. 


52. Harrell v. Hamilton, 6 Ga. 37 
(statute requiring record held re- 
pealed). 


pat Bell v. Crouch, 43 S.E. 911, 132 
N.C. 346. 


een Waiver or estoppel by agree- 
ment see infra §§ 641-649. 


55. See infra §§ 642-649. 


56. Letts v. Letts, 41 N.W. 99, 73 
Mich. 138. 
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law would have done had he died intestate,®* and 
the rights sought to be established are admitted by 
all concerned.®* But where the language of the 
will expressly invokes the jurisdiction of the pro- 
bate court the fact that no administration is neces- 
sary does not affect the power of the court to pro- 
bate the will.°® 


[§ 603] 4. Duty To Produce and Offer Will for 
Probate®°—a. In General. Where a will is in ex- 
istence it should be at once probated,®! and no one 
has a right to suppress it,°? and, as has been held, 
it must be produced and proved, or its absence ac- 
counted for, to allow its probate.°* But in the ab- 
sence of a limitation as to the time when a will may 
be probated,®°* one interested in land under a will, 
which he withheld from probate, is not estopped to 
record and probate the will as against one who buys 
the testator’s land from the heirs, where he does not 
act or make any declaration calculated to mislead 
the purchaser.®> Where a statute requires that a 
will sought to be probated shall be produced or its 
loss or destruction proved, the production of a will 
sought to be probated is not jurisdictional,®® and if, 
under direction of the probate court, proofs are tak- 
en by deposition and the will is produced before the 
person empowered to take the depositions, the will is 
sufficiently produced in court to authorize the court 


57. Christian v. McConnell, 94 So. 
280, 208 Ala. 300; Campbell v. Web- 
ster, 31 Miss. 345. 
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father of three married daughters de- 
vises land to his wife, and she delays 
for twelve years in having the will 
probated, and was told by the justice 


[§§ 602-604 


to admit it to probate.¢™ A rule that the will of a 
testator may not be destroyed by a life tenant and 
remainderman®® applies only to valid wills proved as 
such in the manner prescribed by statute.°? 


Where testator leaves two wills the presentation 
of one may be delayed until the other, which has 
been presented for probate, is disposed of.*° 


[§ 604] b. Discovery and Compelling Production 
of Will.71 A statute authorizing a person claiming 
an interest in a decedent’s estate to present a peti- 
tion against persons suspected of destroying or con- 
cealing a will or other testamentary instrument, 
whereupon the court must issue a citation ordering 
such persons to produce the instrument for probate 
or show cause why it should not be produced,’? ap- 
plies only to a will sought to.be probated’?* and does 
not apply to a will which has been destroyed by di- 
rection of the testator,** or where there has been 
probate, on which no attack is made or suggested, 


‘of a later will, expressly revoking prior wills, and 


the will sought can be given effect, if at all, only 
through an action in another court.7° <A petition 
under such statute for an order directing attendance 
and examination to discover whether such a will ex- 
ists,*® and to compel production of the will, may 
be made by a person interested in the estate,’* as 


TIll.App. 286. (2) Where a resident 
of one state dies leaving property in 
another state and two wills, and the 
executor, named in both wills, pre- 


Effect of such a will see supra § 
2. 


58. Christian v. McConnell, 94 So. 
280, 208 Ala. 300. 


59. Buchner v. 
App.) 137 SW. 383. 


[a] Thus, where the testatrix made 
a valid will appointing executrices, 
under the direction of the probate 
court, the fact that no debts exist 
against the estate, and there is no 
necessity for any administration, does 
not affect the power of the county 
court to probate the will, grant let- 
ters testamentary, etc., its jurisdic- 
tion having been invoked by a valid 
will, where the statutes expressly re- 
quire that the provisions of such a 
will shall be executed, and do not re- 
quire that there shall be a necessity 
for an administration. Buchner v. 
Wait, (Tex.Civ.App.) 137 S.W. 383. 


60. Custody of will after execu- 
tion and before probate see supra § 
592. 

Right to propound will see infra §§ 
618, 619. 

61. Schoenwetter v. Schoenwetter, 
159 N.W. 737, 164 Wis. 131; Rice’s 
Will, 136 N.W. 956, 137 N.W. 778, 150 
Wis. 401. 

Time for probate, limitations, and 
laches see infra §$ 694-700. 

62. Schoenwetter v. Schoenwetter, 
159 N.W. 737, 164 Wis. 131. 


Forfeiture or liability for suppres- 
sion of will see infra §§ 606, 607. 

63. Wiedner v. Katt, (Tex.Civ. 
App.) 279 S.W. 909. : 


64. Limitation of time for probate 
see infra §§ 694-700. 


65. Jones v. Nichols, 216 S.W. 962, 
280 Mo. 653; Barnhardt v. Morrison, 
101 S.H. 218, 178 N.C. 563. 


fa] Fraud not shown.—Where a 


Wait, (Tex.Civ. 


of the peace and a lawyer that it was 
not necessary that it be probated, and 
in the meantime two of the daughters 
and their husbands, long after the 
will was made, conveyed a two-thirds 
interest in the land to secure a loan 
made to them by plaintiff, who exam- 
ined the records of the probate court 
before making the loan, a conspiracy 
between such vendors and the widow 
to defraud plaintiff and the public is 
not established by the mere proof that 
the vendors knew of the existence of 
the will, there being no proof that 
the widow delayed its probating for 
any such purpose, or was in any wise 
a party to the alleged conspiracy. 
Jones v. Nichols, 216 S.W. 962, 280 
Mo. 653. 


66. Higgins v. Eaton, 188 F. 9388 
[rev on other grounds 202 F. 75, 122 
CiCvAn 1) (atte 204227385 122) 'C. GA. 


471)]. 

67. Higgins v. Eaton, supra. 

68. See Metcalfe v. Union Trust 
Cos ise UNSE4 Se Sl ING wc OO sm aS 


(where the court said: “I cannot 

yield assent to the doctrine 
that ihe wills of testators may be 
destroyed by life tenants and remain- 
dermen, even if trustees consent, act- 
ing under legislative sanction, on the 
ground that there is no one left to 
complain, when, in fact the scheme 
of the will is ignored’’). 


69. In re Billet, 175 N.Y.S. 482, 187 
App.Div. 309 [rev 174 N.Y.S. 488, 106 
Mise. 229]. 


Probate or establishment of lost or 
destroyed will see infra §§ 651-655. 


70. Rodisch v. Koethe, 178 Ill. App. 
286; Loring v. Oakey, 98 Mass. 267; 
Avery v. Howard, 7 Ohio N.P.N.S. 97. 


[a] Illustrations.—(1) Where the 
probating of a second will is set aside 
by decree of court, failure to file the 
first will until such time does not im- 
pose liability. Rodisch y. Koethe, 178 


sents both for probate in the state of 
deceased's residence, where the later 
will is disallowed and the earlier one 
admitted to probate, and he then pre- 
sents the later will for probate in 
the state where the property is sit- 
uated, he has performed his duty. 
Loring v. Oakey, 98 Mass. 267. 


71. Compelling production for pur- 
ett oer than probate see supra §§ 
a5 25: 


Discovery generally see Discovery 
LSC ape 0b4 


72. See statutory provisions; 
cases infra notes 73-87. 


[a] Subpoena duces tecum.—lIt has 
been held that, on filing a petition for 
probate, a subpcena duces tecum will 
be issued, directed to the proper per- 
sons, requiring them to produce the 
will.in court on the return day of the 
citation. Matter of Foos, 2 Dem.Surr. 
(N.Y.) 600. 


[b] Order based on erroneous con- 
clusion of law.—In re Hardy, 110 N. 
BEO267,-216 IN Uses 


73. In re Sielcken’s Estate, 188 N. 
Y.S. 386, 115 Misc. 385. 


74 In re Connor’s Will, 226 N.Y.S. 
756, 181 Misc. 576. 


75. In re Sieleken’s Estate, 
N.Y.S. 386, 115 Mise. 385. 


76 In re Gillender’s Estate, 
N.Y.S. 955, 98 Mise. 521. 


77. In re Gowdey’s wen 213 NY 
S. 511, 215 App.Div. 369. 


[a] Sister of decedent (1) peti- 
ticning for the production of an al- 
leged will of his later than that pro- 
bated is a person contingently inter- 
ested in the estate, and entitled to 
have the court pass upon questions 
of fact involved, notwithstanding a 
release executed by her. In re Hardy, 
110 N.E. 257, 216 N.Y. 182. (2) Where 
a sister of ‘deceased alleged that he 


and 


188 


162 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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by a contestant who in case of intestacy would suc- 
ceed to an interest in decedent’s estate.78 The pe- 
tition must allege facts which show that the petition- 
er claims an interest in the estate,7® and that he has 
some ground or reason for his suspicion,®® and if 
the petition shows the purpose of the proceeding it is 
immaterial that the title thereof does not comply 
with statutory requirements.$+ Such a petition or 
motion should be denied where no will is found aft- 
er a thorough search,®? or where it is not shown that 
defendant was in possession thereof,’* or where the 
petitioner offers no evidence and does not ask to ex- 
amine respondent,** but the court may compel pro- 
bate of a will upon ascertaining its existence.*® 
Such proceeding must be taken either before a de- 
eree of probate has been entered or after the vaca- 
tion of such decree,*® except that a proceeding to 
discover an alleged concealed codicil to a will, pre- 
viously admitted to probate, is not an attack on 
the probate decree and is maintainable, notwith- 
standing such decree.®? 


Objection to jurisdiction. An objection for want 
of jurisdiction to a petition for a citation to pro- 
duee a will should be taken by answer®® unless the 
jurisdiction invoked is wholly statutory, in which 
ease it may be taken orally at any stage, if entered 
on the record.*® 


[§ 605] c. On Whom Duty To Produce for Pro- 
left a paper alleged to be a last will 


in the authenticity of which she did 
not believe, and that there was an- 


Div. 707]. 
87. 
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In re Work’s Estate, 136 
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bate.°° Although it is immaterial, as far as the 
practice is concerned, by whom a will is presented 
for probate,®! it ordinarily is the duty of the per- 
son named in the will as executor and who has ac- 
cepted the executorship to produce and offer the 
will for probate,®? and to take the necessary steps 
and use all fair and reasonable means to secure the 
probate,®* or to disclose its existence that other in- 
terested persons may offer it.°* But where the stat- 
utory provisions with regard thereto are only permis- 
sive, as where the offering for probate may also be 
made by a devisee, legatee, creditor, or any other per- 
son interested in the estate,®® such duty of the execu- 
tor is not an imperative legal duty.°® If the execu- 
tor fails to offer the will for probate, another persoa 
to whom the provisions of the will are not advan- 
tageous cannot be compelled to petition for its pro- 
bate, simply to enable him to urge objections to it.97 
Under some statutes the duty of producing and de- 
livering the will in court for probate is placed upon 
the executor or person who has it in his custody and 
possession.®* Such a person is a trustee to the ex- 
tent that he is custodian of the will®® and owes a duty 
to a legatee only of producing the will and having 
it probated.t This duty of producing the will for 
probate, however, rests only upon a person who is 
knowingly intrusted with the care or custody of the 
instrument before the testator’s death,? and not on 
one who casually comes into possession of it some 


and execute the trust nor on willing- 
ness at that time to do so.” Ratcliffe 
v. Seaboard Nat. Bank of New York, 


other will which had not been offered 
for probate, her remedy was to ap- 
ply, under the statute, for an order 
requiring the production of one or 
the other of the wills. In re Jussila’s 
Estate, 172 N.Y.S. 170, 104 Misc. 579. 


78. In re Yung’s Estate, 216 N.Y. 
S. 112, 216 App.Div. 595. 


3 79. In re Roth’s Estate, 173 N.Y.S. 
99. 
80. In re Work’s Estate, 136 N.Y.S. 


DAS LoL ADO.Divaycou. bait a3 - Nis. 
97, 76 Misc. 403, 3 N.Y.Civ.Proc.N.S. 
381, 9 Mills Surr. 258]; In re Jussila’s 
Estate, 172 N.Y.S. 170, 104 Misc. 579. 


81. In re Yung’s Estate, 216 N.Y. 
S. 112, 216 App.Div. 595. 


[a] Rule applied.—A’ motion to 
dismiss a proceeding to compel pro- 
duction of a prior will because the 
title of the petition does not comply 
with the statutory requirements may 
properly be denied where the petition 
shows the purpose of the proceeding. 
In re Yung’s Estate, 216 N.Y.S. 112, 
216 App.Div. 595. 


82. In re Mayer’s Estate, 250 N.Y. 
S. 662, 140 Misc. 444. 


83. In re Hammond, 
884, 163 App.Div. 877. 


84. Williams v. Bailey, 97 S.E. 721, 
LUI N.C. 317: 


[a] Thus, where petitioner, in a 
proceeding to compel by citation the 
production of a will for probate, of- 
fered no evidence and did not ask to 
examine the respondent, it was the 
duty of the clerk of the superior court 
to discharge the rule at petitioner’s 
cost. Williams v. Bailey, 97 S.E. 721, 
TANGO yy, Silte 


85. Simmons v. Campbell, 
Civ.App.) 213 S.W. 338. 


86. In re Work’s Estate, 137 N.Y. 
reo iioumMisc, 403,00 N.Y. Civ. Proc, 
NES. 38l. farint36. INS. 21:3; 151s App: 


147 N.Y.S. 


(Tex. 


N.Y. 
S. 218, 151 App.Div. 707 [aff 137 N.Y.S. 
eee Misc. 403, 3 N.Y.Civ.Proc.N.S 


88. In re Work’s Estate, 137 N.Y. 
S. 97, 76 Misc. 403, 3 N.Y.Civ.Proc.N.S. 
ToT 136) Noy.S. 218, 151 App. Div. 
( * 


89. In re Work’s Estate, 137 N.Y.S. 
97, 76 Misc. 403, 3 N.Y.Civ.Proc.N.S. 
Bates: 136 N.Y.S. 218, 151 App.Div. 
07]. 


90. Who may propound will gen- 
erally see infra §§ 618, 619. 


91. In re Storey, 11 N.B. 209, 120 
Ill. 244; In re Livingston’s Estate, 
153 N.W. 200, 179 Iowa 183. 


92. Conn.—In re Avery, 167 A. 544, 
117 Conn. 201. 


Tll.—In, re Crumbaker’s Estate, 
Tll.App. 411. 


La.—Filhiol’s Suecession, 49 So. 
138, 123 La. 497; Theriot’s Succession, 
38 So. 471, U4 lla, 611. 


Mass.—Loring v. Oakey, 
267. 


Mich.—Zimmer v. Saier, 119 N.w. 
33, 155 Mich. 388, 130 An.S.R. yi 


N.Y.—Young v. Rush, 28 N.Y. 687; 
Douglass v. Yost, 18 N.Y.S. 830, 64 
Hun 553) Paxton vas Brogan, 2) Ny, 
S. 563, 58 Hun 610. 


Tex.—Van Orden y. Pitts, (Commn. 
App.) 206 S.W. 830 [rev (Civ.App.) 
158 S.W. 1043]. 


[a] Moral obligation—‘When a 
will has been duly executed and de- 
livered to the one named as execu- 
tor therein, a moral obligation in the 
nature of a trust is imposed upon 
such person accepting such custody 
to keep said will securely and on the 
death of the maker thereof to present 
or cause the same to be presented for 
probate by a proper application. Such 
moral duty is not necessarily depend- 
ent on legal qualification to accept 
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98 Mass. 


(Tex.Civ.App.) 46 S.W.(2d) 750, 752. 


{b] Only heir of deceased on dis- 
covering a will making bequests to 
others, and naming him as executor, 
is under a moral obligation to offer it 
for probate, or disclose its existence, 
that the other beneficiaries may offer 
it. Van Orden v. Pitts, (Tex.Commn. 
App.) 206 S.W. 830 [rev (Civ.App.) 
158 S.W. 1043]. 


93. See infra § 640. 


94. Van Orden v. Pitts, (Tex. 
Commn.App.) 206 S.W. 830 [rev (Civ. 
App.) 158 S.W. 1043]. 


95. See statutory provisions. 


96. Kelly v. Kennedy, 158 N.W. 
395, 1338 Minn. 278, L.R.AL1917A 448, 
Ann.Cas.1918D 164; Dodd v. Ander- 
son, (90) N.B.. 11387, LOTEN OY. 4665 27 ike 
R.A.N.S. 336, 18 Ann.Cas. 738 [rearg 
den 92 N.E. 1083, 198 N.Y. 552]. 


97. In re Dressel’s Estate, 170 N.Y. 
S. 151, 102 Mise. 648. 


98. See statutory provisions; cases 
infra this note; and Broaddus v. 
Broaddus, 130 S.E. 794, 144 Va. 727 
(declaring statutory provision). 


[a] Widow who continued to use 
her deceased husband’s safety deposit 
box, in which his will is kept, has the 
duty to deliver the will to the pro- 
bate judge, under such a _ statute. 
Reese v. Collins, 242 N.W. 834, 259 
Mich. 48. 


99. \Caulk# vo Burt.) 73.S0. Glen abe 
Miss. 660 [rev on other grounds 75 So. 
369, 114 Miss. 487, and motion gr 75 
So. 593, 114 Miss. 840]. 


suet generally see Trusts 65 C.J. 
p . 


1. Caulk vy. Burt, 73 So. 618, 112 
Miss. 660 [rev on other grounds 75 So. 
369, 114 Miss. 487, and motion gr 
75 So. 5938, 114 Miss. 840]. 


2. Barney v. Barney, 158 N.W. 101, 
192 Mich, 45. 
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time after such death.® 


‘ [§ 606] d. Forfeiture or Liability for Breach of 
Duty*—(1) In General. Under some statutes, 
where a person whose duty it is to produce or offer 
a will for probate® fails or neglects so to do, he is 
subject to a penalty or forfeiture of a specified 
amount, for each specified period, such as a month, 
he continues such delay,® or is guilty of a criminal 
offense if he conceals or suppresses the will.? Where 
joint executors fail to present the will within the 
time limited,’ although they know of their appoint- 
ment, they are jointly liable for the penalty,® and 
where they are sued jointly plaintiff can recover only 
on proof of a joint neglect.1° Such a forfeiture 
or penalty, however, cannot be imposed on a person 
who only casually comes into possession of the will 
after the testator’s death as not being a custodian ;+1 
and so also, a corporation such as a bank, whose 
powers do not embrace becoming custodian of a will, 
is not liable either for damages or for the statutory 
penalty, for its failure to deliver the will after the 
testator’s death!? unless it receives a consideration 
or benefit for acting as such custodian.1? 


Remedies. Where the statute prescribes the rem- 
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edy for such neglect or concealment such remedy 
must be pursued, as by complaint or indictment for 
concealment or suppression of the will'* or by ac- 
tion to enforce the forfeiture or penalty,*® and it 
cannot be proved as a defense to such action for a 
penalty that the will has been revoked, as this is a 
question exclusively of probate jurisdiction.*® 
Where a separate forfeiture or penalty is imposed 
for each prescribed period during which the will is 
not produced or filed for probate, the penalty may 
be sued for at the end of each of such peri- 
ods!? and several forfeitures or penalties cannot be 
joined in one action.1® It has also been held that a 
person interested, who is injured by the suppression 
of the will, may sue the wrongdoer in tort for dam- 
ages.'° 


[§ 607] (2) Forfeiture of Devise.2° Under a 
statutory provision to the effect that if a devisee 
knowing of the existence of a will, and having the 
same in his power and control for a specified period 
of years, fails during that period to cause the will 
to be offered for or admitted to probate, no property 
shall pass to him and the estate devised to him shall 
descend to the heirs of the estate,?! if such a devi- 
see fails to comply with the provisions of the stat- 


3 Barney v. Barney, supra. 


4 Forfeitures generally see Fines, 
Forfeitures, and Penalties §§ 43-71. 


Penalties generally see Fines, For- 
feitures, and Penalties §§ 72-161. 


5. See supra § 605. 
6. See statutory provisions. 


7. See statutory provisions; 
eases infra this note. 


[a] Jurisdiction.—Where the stat- 
ute provides for punishment of such 
offense where a person having cus- 
tody of a will neglects to deliver the 
same to the court having jurisdiction, 
a court cannot make a valid order 
committing a person to jail for such 
offense, except when acting in the ex- 
ercise of its jurisdiction over the es- 
tates of deceased persons. U.S. v. 
Chin Guimco, 36 Philippine 917. 


[b] Evidence held insufficient.—A 
judgment of fine and commitment 
against, defendant in an action under 
such a statute for willfully withhold- 
ing another’s will cannot be sus- 
tained where no evidence is produced 
that the alleged testator ever made 
a will or, if so, that it ever came to 
the hands of accused. Walch y. Or- 
rel. 027 7P! 141,53 Colo, 361. 


8. Limitation. of time for probate 
generally see infra §§ 694-700. 


9. Hill v. Davis, 4 Mass. 137. 
10. Hill v. Davis, supra. 


[a] \Where proof fails to establish 
joint neglect plaintiff cannot recover 
the penalty, as only the negligent 
executor should have been sued. Hill 
v. Davis, 4 Mass. 137. 


11. Barney v. Barney, 
101, 192 Mich. 45. 


12. Britton v. Elk Valley Bank of 
Larimore, 211 N.W. 810, 54 N.D. 858, 
50 A.L.R. 248; Myers v. Exchange 
Nat. Bank, 164 P. 951, 96 Wash. 244, 
L.R.A.1918A 67. 


[a] Thus, where a testator mails 
his will to a national bank for safe- 
keeping in a sealed envelope, with a 
letter requesting the bank to hold the 
will subject to his order during life, 


and 


158 N.W. 


and, upon satisfactory proof of his 
death, to deliver it to either of two 
persons, and the bank acknowledges 
receipt of the letter and sealed en- 
velope, saying that the envelope has 
been filed for safe-keeping, under the 
terms of such letters there is no lia- 
bility on the bank ex contractu or ex 
delicto, under a statute providing that 
any person having custody of a will 
shall, within thirty days after he re- 
eeives knowledge of the testator’s 
death, deliver the will into the su- 
perior court, ete., for its failure to 
deliver up the will. Myers v. Ex- 
change Nat. Bank, 164 P. 951, 96 
Wash. 244, L.R.A.1918A 67. 


Special deposits in bank generally 
see Banks and Banking § 306. 


13. Britton v. Elk Valley Bank of 
Larimore, 211 N.W. 810, 54 N.D. 858, 
50 A.L.R. 248. 


14. Coulter v. People, 123 P. 647, 
53 Colo. 40; In re Prentzel’s Estate, 
11 Phila. (Pa.) 34; State v. Pace, 43 
S: Cul. 85s 


[a] Complaint.—Where the stat- 
ute requires the complaint to show, 
inter alia, that accused has, or there 
is reason to believe he has, in his pos- 
session the last will of a.person de- 
ceased “whereof such court has juris- 
diction to receive the probate,” a com- 
plaint charging defendant with se- 
creting or withholding a will from 
probate is fatally defective for fail- 
ing to show that the county court 
had jurisdiction to receive probate of 
such will, where it merely alleges 
that defendant had acted as execu- 
tor, and that the court required no 
jurisdiction, without stating that de- 
ceased’s last place of residence was 
within the county, or that he was a 
nonresident, or owned real or personal 
property within the county. Coulter 
v. People, 123 P. 647, 53 Colo. 40. 


[b] Where statute provides for in- 
dictment, one who has been cited by 
the probate court to produce a will is 
indictable for a continued neglect so 
to do, although the probate court has 
not exhausted all its powers of is- 
suing process against and imprison- 
ing him which the statute confers. 
State v. Pace, 43'S.C.L. 355. 


15. Prentzel’s Estate, 11 Phila. 
(Pa.) 34; Richardson v. Fletcher, 52 
Ae LOG 4%. Tae (Va: Magner v. 


417; 
Hutchinson, 22 N.B. 1. 

[a]. Alleging language of statute. 
—A declaration to recover the pen- 
alty, which fails to allege in the 
words of the statute that the neglect 
was “without just excuse made and 
accepted by the judge of probate for 
such delay,’ is bad, and the defect 
therein will not be cured by the ver- 
dict. Smith v. More, 6 Me. 274. 

[b] Pleading held sufficient in ac- 
tion for forfeiture. Richardson vy. 
Fletcher, 52 A. 1064, 74 Vt. 417. 

[c] Pleading held insufficient 
action for penalty. 
inson, 22 N.B. 


Action to enforce: 


Forfeiture generally see Fines, For- 
feitures, and Penalties §§ 56-64. 


Penalty generally see Fines, For- 
feitures, and Penalties §§ 79-154. 


16. Moore vy. Smith, 5 Me. 490. 
17. Moore vy. Smith, supra. 


a Barber v. Eno, 2 Root (Conn.) 


19. Petitt v. Morton, 176 N.E. 494, 
38 Ohio App. 348 [aff 177 N.E. 591, 
124 Ohio St. 241]; Prentzel’s Estate, 
11 Phila. (Pa.) 34. 


[a] Beneficiary (1) named in an 
unprobated prior will, which cannot 
be probated because of its wrongful 
suppression through the fraudulent 
acts of another, has a sufficient source 
of interest thereby to be the basis of a 
suit at law for damages. Petitt v. 
Morton, 176 N.E. 494, 38 Ohio App. 
348 [aff 177 N.E. 591, 124 Ohio St: 
241]. (2) And where he does not con- 
test a probated spurious will within 
the statutory period, because of ig- 
norance of the fraud, he may sue in 
tort the wrongdoers who suppress 
the true will and who fraudulently 
procure the execution and probate of 
the spurious will. Petitt v. Morton, - 
supra. 


| 20. Rights and liabilities of dev- 
|isees and legatees generally see in- 
i\fra XIII in 69 C.J. 


21. See statutory provisions. 


in 
Magner y. Hutch- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ute he loses any rights of property which the will 
attempts to devise to him and the estate so devised 
becomes intestate property?? and a subsequent pro- 


bate does not revive the devise.?3 


however, does not provide for a forfeiture of an in- 
So also, such delay 
does not bar a devisee from taking under the will, 
where the delay was caused by a later will being of- 
fered for probate and contested;?° nor does such 
delay prejudice the rights of others to whom prop- 
erty is devised by the will if they have not been 
personally derelict. with respect to such delay.?° 


[§ 608] 5. Instruments Which May or Must Be 
Admitted to Probate?’—a. In General. In accord- 
ance with the rules and statutory provisions relating 
to the requisites and validity of wills in general,?8 
it is prerequisite to the admission of an instrument 


terest that has become vested.?* 


22. Wohlfort v. Wohlfort, 254 P. 
834, 123 Kan. 142; Moore v. Samuel- 
son, 193 P. 369, 107 Kan. 744; Barrow 
v. McCann, 159 N.E. 104, 25 Ohio App. 
520; Loos v. Buffalo-Springfield Rub- 
ber Co., 32 Ohio C.A. 443. 


[a] Evidence held sufficient to 
show that the devisees knew of the 
will under their control without of- 


fering it for probate for more than. 


three years. Wohlfort v. Wohlfort, 
254 RP. 334, 123 Kan. 142 


23. Wohlfort v. Wohlfort, supra. 


24 Barrow v. McCann, 159 N.E. 
104, 25 Ohio App. 520. 


25. Avery v. Howard, 7 Ohio N.P. 
IN SO09 7: 
[a] Thus, where a testator left 


two wills, and the later one was pro- 
bated within thirty days, and was 
contested, and after a lapse of more 
than three years was set aside, and 
immediately thereafter the beneficiary 
in whose custody both wills had been 
placed procured the probate of the 
earlier will, the custodian of the will 
was not barred from taking a devise 
under the earlier will by the fact that 
more than three years elapsed after 
the death of the testator before he 
offered it for probate. Avery v. How- 
ard, 7,Ohio. N.P.N.S. 97. 


26. Moore v. Samuelson, 193 P. 369, 
107 Kan. 744. 


27. Probate of: 

Joint and mutual wills see infra XIV 
in 69 C.J 

Will merely appointing guardian see 
Guardian and Ward 35. 


28. See supra §§ 223-395. 


29. In re Mihlman’s Will, 251 N.Y. 
S. 147, 140 Misc. 535; In re Enright’s 
Will, 247 N.Y.S. 514, 138 Misc. 853. 


Who may make will generally see 
supra §§ 6-9. 


30. Powell v. Hayes, 
974, 176 Ark. 660. 


31. In re Schillenger’s Will, 179 
N.E. 380, 258 N.Y. 186 [motion den 
180, WELW 865, 258 N.Y. 638275 In’ re 
Reilly’s Will, 249 N.Y.S. 152, 139 Misc. 
732; In re Oliver’s Will, 214 N.Y.S. 
154, 126 Mise. 511; 
Estate, 239 P. 592, 112 Okl. 25 

[a] ) 
entitled to be admitted to probate 
where the proponents thereof es- 
tablish by a fair preponderance of the 
evidence that the will was executed 
and published in substantial compli- 
ance with the pertinent statute. In 
re Chopper’s Hstate, 239 P. 592, 112 
OkKL 25. 


3 S.W.(2d) 


In re Chopper’s | 


Thus a nonholographic will is | 
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to probate, as a will, that the testator was competent 
and acted of his own volition,?® that the instrument 
is of a testamentary character,®® that all the stat- 
utory requirements relative thereto have been com- 
plied with,*? and that it show due and complete ex- 
ecution®? and attestation®® as required by statute. 
Subject | to these limitations the rule or statute re- 
quiring or authorizing a will to be probated as a 
means of making it effective as an instrument of ti- 
tle,?+ in the absence of a contest*® or showing to the 
contrary,®® applies to any instrument, however in- 
formal, which has been properly executed and attest- 


ed, and which is of a testamentary character, that 


undue influence, 


[b] “Genuine,” within a statute 
requiring the surrogate to be satis- 
fied of the genuineness of will be- 
fore admitting it to probate, means 
true, real, or authentic. In re Klitz’s 
Will, 211 N.Y.S. .450, 125 Mise. 475. 
“Genuine” generally see 28 C.J. p 614. 


32. Cal.—In re McMahon’s Estate, 
ies P. 669, 174 Cal. 423, L.R.A.1917D 


Idaho.—Head v. Nixon, 128 P. 557, 
22 Idaho 765. 


Ill.—Martin vy. Martin, 165 N.E. 644, 
334 Ill. 115, 67 AL.LR. 1127. 


N.Y.—In re Bradley’s Will, 258 N. 
Y.S. 449, 144 Mise. 276; In re Reilly’s 
Will, 249 N.Y.S. 152, 189 Mise. 732. 


Okl.—In re Chopper’s Estate, 239 P. 
592, 112 Okl, 25. 


[a] ‘Will not properly executed.— 
A. will, the material portions of which 
follow the testator’s and witnesses’ 
signatures, must be denied probate in 
its entirety. In re Ryan’s Will, 231 
N.Y.S. 90, 183 Mise. 174 [rev on other 
grounds 234 N.Y.S. 882, 226 App.Div. 
825 (rev 170 N.E. 166, 252 N.Y. 620)]. 


Execution of will generally see su- 
pra §§ 273-394. 


33. Birch v. Jefferson Gens 
Court, 51 S.W.(2d) 258, 244 Ky. 425; 
Ex parte Hull, 163 A. 819, 164 Md. 39; 
Tredick v. Bryant, 168 N.E. 162, 269 
Mass. 50; In re Bradley’s Will, 258 
N.Y.S. 449, 144 Misc. 276. 


[a] If not properly attested (1) 
probate should be -denied (Birch v. 
Jefferson County Court, 51 S.W.(2d) 
258, 244 Ky. 425; In re Bradley’s Will, 
258 .N.Y.S. 449, 144 Misc. 276), (2) as 
where the witnesses did not see the 
testatrix sign the will nor see her 
signature on it (Tredick v. Bryant, 
168 N.HE. 162, 269 Mass. 50). 


Attestation and subscription by 
witnesses generally see supra §§ 314-— 
393. 


34. See supra §§ 596, 601. 
35. See infra §§ 629-640. 


36. Head v. Nixon, 128 P. 557, 22 
Idaho 765. 


37. Ark—Powell v. Hayes, 3 S.W. 
(2d) 974, 176 Ark. 660; Cartwright v. 
Cartwright, 250 S.W. 11, 158 Ark. 278. 

Cal.—In re Parker’s Hstate, 259 P. 
431, 202 Cal. 138. 


Idaho.—Head v. Nixon, 128 P. 557, 
22 Idaho 765. 


Tll.—Austin v. First Trust & Sav- 


{ings Bank, 175 N.E. 554, 343 Ill. 406 
[rev 256 Ill.App. 236]. 
Ky.—Wilson v. Wilson, 221 S.W. 


is, which shows an intention on the part of the tes- 
tator to make a disposition of his property to take 
effect after his death,?* and in the absence of fraud, 


or mistake in the identity of the 


document executed,*?* notwithstanding there is a va- 


874, 188 Ky. 53, 10 A.L.R. 780. 


N.J.—In re Biondi’s Will, 147 A. 
479, 105 N.J.Hq. 281; In re Gluck- 
man’s Will, 101 “A. 295, 87 N:J.Hg- 


638, L.R.A.1918D 742 [rev 98 A. 831, 
87 N.J.Eq. 280]. 


N.Y.—In re Holmes’ Will, 264 N.Y. 
S. 77, 147 Misc. 394; In re Griffiths’ 
Will, 151 N.Y.S. 970, 88 Mise. 389. 


Okl. —Mantz v. Gill, 296 P. 441, 147 
Okl. 199. 


Pa.—In re O’Connor’s Estate, 117 A. 
6L ars yPay son, 


‘ (Civ. App.) 
26> SiwWi@a) 4153 Harris’, sbarnis: 
Estate, (Civ.App.) 276 S.W. 964. 


And see cases pasSim this section 
and §§ 609-617. 


[a] Illustrations.—(1) A written 
instrument entitled a ‘death will,” 
under which a testator gives to the 
devisee certain property, with the 
balance of his property to his wife 
and heirs, as the law provides, when 
construed as a whole, and not in the 
light of circumstances surrounding 
the testator at the time of its mak- 
ing, constitutes a valid will and is 
entitled to be offered for probate. 
Powell v. Hayes, 3 S.W.(2d) 974, 176 
Ark. 660. (2) Deceased’s letter de- 
scribing the property and directing 
the payment of funeral expenses, with 
a clear implication that the residue 
should go to the parties addressed, 
and with the words ‘My will to S. Mc- 
Farlane and family,’ is subject to 
probate. In re Parker’s Estate, 259 
P.; 431, 202 -Cal. 138." (3) Anvinstrue 
ment which is in the handwriting of 
deceased and clearly indicates her 
desires as to how her property should 
be divided among her children upon 
her death may be admitted to pro- 
bate, even though not in the terms 
usually employed. Wilson v. Wilson, 
ae S.W. 874, 188 Ky. 58, 10 A.L.R. 
780. 

[b] Will of deceased sovereign.— 
In Nngland it seems that no court has 
jurisdiction to grant probate of the 
will of a deceased sovereign. Matter 
of King George the Third, 1 Add.Eccl. 
255, 162 Reprint 89; Ryves v. Well- 
ington, 9 Beav. 579, 50 Reprint 467; 
Matter of King George III, 3 Swab. 
&Tr. 199, 164 Reprint 1250. 


Distinction between wills and other 
instruments disposing of property see 
supra §§ 234-250. 

Form and coutentg generally see 
supra §§ 259-272. 

ss. In re Gluckman’s Will, 101 A. 
295, 87 N.J.Eq. 638, L.R.A.1918D 742 
[rev 98 A. 831, 87 N.J.Eq. 280]. And 
gee cases supra note 387. 
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riance between the will and the instructions from 
which the will was drawn®® or that the testator, be- 
fore or at the time of the execution of the will, con- 
templated a subsequent or different disposition of his 
property,*® and notwithstanding it has been fraudu- 
lently withheld from probate.+! On the other hand, 
a will is not entitled to probate which is wholly 
void,*”? or where it is without a revoking clause and 
lapses before the death of the testator by the death 
of the sole legatee without issue,*® and, as a general 
rule, an instrument will not be admitted to probate 
which is not of a testamentary character,** as where 
it neither disposes of any property not appoints an 
executor,*® or which on its face and on the evidence 
is incomplete and unfinished, and contains unexplain- 
ed erasures, and hence does not fully express the 
intentions of deceased.4® Probate may also be de- 
nied on account of insanity of the testator although 
he has never been legally adjudged insane.** 


Distinction between real and personal estate. Al- 
though formerly in England a distinction was made 


Rejection of provision procured by 
fraud or undue infinence see infra § 


‘WILLS 


signed by others as well as by the 
alleged testator and 


[§ 608 


between a will of real estate and a will of personal 
estate, by admitting a will to probate if it operated 
on personal property but excluding from probate if 
it operated on real estate alone,*® this rule is obso- 
lete in the United States and, where the statute re- 
lating to probate is general in its provisions, it ap- 
plies to all wills, regardless of the character of the 
property affected.*® 


Holographic will which possesses the necessary 
requisites and validity®° is entitled to be probated.** 


Will in foreign language should be admitted to 
probate if the testator understood what it contained 
and it otherwise complies with testamentary require- 
ments,°? and this rule is not affected by a statute 
which requires all court proceedings to be in Eng- 
laches 


’ Will made in execution of: power must be proved 
in the same manner as an, ordinary will.>4 


Nuncupative wills.°> The probate of a nuncupa- 
tive will requires substantial concordance, of testi- 


Mass.—Shumway v. Holbrook, 1 


is intended to} Pick. 114, 11 Am.D. 153. 


626 


Fraud, undue influence, and mistake 
generally see supra §§ 432-448. 


33. In re Gluckman’s Will, 101 A. 
295, 87 N.J.Hq. 638, L.R.A.1918D 742 
[rev 98 A. 831, 87 N.J.Eq. 280]. 


Instructions for, and preparation 
of, instrument generally see supra § 
257; 


40. In re Webb’s Estate, 202 N.Y. 
S. 346, 122 Misc. 129 [aff 203 N.Y.S. 
958, 208 App.Div. 806]. 


41. Wilson v. Wilson, 221 S.W. 874, 
188 Ky. 53, 10 A.L.R. 780. 


[a] Testamentary character of 
will is not destroyed because of 
fraudulent acts of a child of testa- 
trix in withholding it from probate 
until after the estate had been settled, 
on the theory there was no will, and 
such fact is no ground for denying 
admission of the instrument to pro- 
bate. Wilson v. Wilson, 221 S.W. 874, 
188 Ky. 63, 10 A.L.R. 780. 


42. Clearspring Tp. of La Grange 
County v. Blough, 88 N.E. 511, 89 N. 
EB. 369, 173 Ind. 15; Ralston’s Estate, 
1 Chest.Co. (Pa.) 482. 


[a] Thus a will not attested by 
witnesses, executed less than a month 
before the death of the testator, and 
which contains no provisions except 
those forbidden by statute, is not en- 
titled to be admitted to probate. 
Ralston’s Estate, 1 Chest.Co. (Pa.) 
482. 


43. In re Strelow’s Estate, 220 N. 
W. 250, 117; Neb. 1638. 


44. In re O’Connor’s Estate, 117 A. 
61, 273 Pa. 391. And see cases infra 
notes 45, 46. 


[a] Tllustrations.—(1) Where de- 
cedent executed a will in regular 
form giving all his property to his 
wife and at the same time executed 
a contract, to which he, his wife, and 
the wife’s trustees and attorneys in 
fact were parties, whereby the wife 
agreed to convey the property with 
certain exceptions to the trustees for 
the benefit of decedent’s collateral 
heirs, the contract was not testamen- 
tary in character nor entitled to pro- 
pate. In re O’Connor’s Estate, 117 A. 
61, 273 Pa. 391. (2) If a paper which 
is offered for probate as a will is 


convey an estate or interest of some 
one else than decedent, it cannot be 
treated as testamentary, and is not 
admissible to probate although it be- 
comes effective at the same time as 
the will, and the estate or interest is 
derived thereunder. In re O’Connor’s 
Hstate, supra. 


45. U.S.—Lucas v. Brooks, 18 Wall. 
436, 21 L.Ed. 779. 


Ark.—Cartwright  v. 
250 S.W. 11, 158 Ark. 278. 


Pa.—Freas’ Est., 10 Pa.Dist. 333. 


Va.—Coffman v. Coffman, 8 S.E. 
Gree ee Va. 459, 17 Am.S.R. 69, 2 L.R. 


Eng.—Van Straubenzee yv. Monck, 
3 Swab.&Tr. 6, 164 Reprint 1173. 


[a] Tlustration.—An instrument 
which appoints no executor and mere- 
ly excludes one of the testator’s sons 
from participation in the estate, with- 
out making any other disposition of 
the property, is not entitled to pro- 


Cartwright, 


bate. Coffman vy. Coffman, 8 S.E. 672, 
ore 459, 1% Aim.SiR. 169) 2) Laie A 
48. 

46. In re Pierson’s Will, 197 N.Y. 


S. 312, 203 App.Div. 673 [aff 142 N.E. 
323, 236 N.Y. 657]. 


47. Marie v, 
Mart. (La.) 25. 


Insanity as affecting competency of 
testator generally see supra §§ 29-32. 


48. Matter of Gunn, 9 P.D. 242; 
Matter of Bootle, L.R. 3 P.&D. 177; 
Habergham v. Vincent, 4 Bro.Ch. 353, 
29 Reprint 931, 2 Ves.Jr. 204, 30 Re- 
print 595; Partridge’s Case, 2 Salk. 
552, 91 Reprint 468; Matter of Drum- 
mond, 2 Swab.&Tr. 8, 164 Reprint 893. 


49. U.S.—Gaines v. Chew, 2 How. 
619, 11 L.Ed. 402; Wilkinson v. Le- 
land, 2 Pet. 627, 7 L.Ed. 542; McClas- 
key v. Barr, 54 F. 781 [aff 47 F. 154 
and rev on other grounds 70 F. 529, 
7 CCA. 250 (cert) den L6SiGt. 1201, 
163 U.S. 685, 41 L.Hd. 315)]; Adams 
v. De Cook, 1 F.Cas.No. 51, McAllister 
253 Laff 28 How. 353, 16 L.Ed. 539]; 
Moore v. Greene, 17 F.Cas.No. 9,763, 
2 Curt. 202 [aff 19 How. 69, 15 L.Ed. 
533]; Tompkins v. Tompkins, 24 F. 
Cas.No. 14,091, 1 Story 547. 


Avart’s Heirs, 10 


Mo.—Snuffer v. Howerton, 28 S.W. 
166, 124 Mo. 637; Keith v. Keith, 10 
S.W. 597, 97 Mo. 223. 


Neb.—Petit v. Black, 12 N.W. 841, 
13 Neb. 142. 


Ohio.—Woodbridge v. Banning, 
Ohio St. 328; Anderson y. Evans, 2 
Ohio Dee. (Reprint) 502, 3 West.L. 
Month. 371 [rev on other grounds 15 
Ohio St. 324]. 


Or.—In re John’s Will, 47 P. 341, 
50° BP:-226, 30 Ory 49436 Toa Ay 2423 


50. See supra §§ 396—407. 


51. In re Churchfield’s Will, 165 N. 
Y.S. 1073, 99 Mise. 682. 


[a] Thus a holographic will, re- 
questing that all the testator’s “be- 
longings, money, bonds, and insur- 
ance be left to my wife,” etc., is en- 
titled to probate as a will relating 
to both personalty and realty. In re 
Churchfield’s Will, 165 N.Y.S. 1073, 
99 Misc. 682. 


_ [b] On postal card.—A holograph- 
ic instrument complete in itself, on 
a postal card mailed to a beneficiary, 
executed in compliance with statute, 
although purporting to be a codicil to 
an unnrobatable paper, is probatable 
as a will. In re Steiner’s Will, 255 N. 
Y.S. 397, 142 Mise. 710. 


58, In re Biondi’s Will, 147 A. 479, 
105 N.J.Eq. 281. 


Will in language unknown to tes- 
tator gemerally see supra § 229. 


53. In re Biondi’s Will, 147 A. 479, 
105 N.J.Eq. 281 (such statute applies 
only to pleadings and other matters 
of procedure). 


54. Newburyport Bank v. Stone, 13 
Pick. (Mass.) 420; Heath v. Withing- 
ton, 6 Cush. (Mass.) 497; Van Wert 
v. Benedict, 1 Bradf.Surr. (N.Y.) 114; 
Hughes y. Turner, 4 Hagg.Hccl. 30, 
162 Reprint 1359; Goldsworthy v. 
Crossley, 4 Hare 140, 30 Eng.Ch. 140, 
67 Reprint 594; Tatnall v. Hankey, 2 
Moore P.C. 342, 12 Reprint 1036. 


Execution of will made in execution 
of power see Powers § 118. 


55. Requisites and validity of nun- 
cupative wills generally see supra §§ 
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Ind.—Rogers v. Stevens, 8 Ind. 464. ! 409-426. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 608-610] 


mony with words spoken as reduced to writing,** 
and, under a statutory provision that the execution 
and tenor of a nuneupative will must be proved by 
at least two witnesses before it may be admitted to 
probate, an unattested writing is not entitled to pro- 
But under a statutory 
provision that nunecupative wills received by public 
acts shall be full proof of themselves unless charg- 
ed to have been forged, the recitals of such a will 
must be deemed proved until disproved.?§ 


[§ 609] b. Bifect of Invalid Provisions®®—(1) In 
It is not essential to the validity of a will, 
for purposes of probate, that the testamentary pur- 
poses of decedent shall be thereby preserved and ef- 
feetuated as a whole,®® and hence a will which has 
been properly executed by a competent testator and 
duly attested as required by law, in the absence of 
fraud or undue influence in its procurement, is enti- 


bate as a nuncupative will.°? 


General. 


56. Robinson v. Jones, 144 S.E. 774, 
167 Ga. 38. 


57. In re Miller’s Will, 236 N.Y.S. 
529, 134 Misc. 671. 


58. Succession of Block, 59 So. 29, 
£SIGa. 100, 


59. Partial invalidity of will see 
supra §§ 253-255. 


60. In re King’s Will, 128 S.E. 850, 
132 S.C. 63. 


61. Ala.—Sikes v. King, 141 So. 
555, 224 Ala. 623; Conoway v. Ful- 
mer, 54 So. 624, 172 Ala. 283, 34 L.R. 
A.N.S. 963; Pool’s Heirs v. Pool’s 
Ex’r, 35 Ala. 12. 


Cal.—In re Pforr’s Estate, 77 P. 825, 
144 Cal. 121, 9 Prob.Rep.Ann. 365. 


Colo.—Ireland v. Hudson, 18 P.(2d) 
311, 92 Colo. 110; Frazier v. Frazier, 
263 P. 413, 83 Colo. 188. 


Conn.—Hawley v. Brown, 
494, 


Ga.—McCarty v. Mangham, 86 S.E. 
555, 144 Ga. 198. 


Ind.—Clearspring Tp. of La Grange 
County v. Blough, 88 N.E. 511, 89 N. 
Hoo569.  Lisy Ind. 15. 


Miss.—Cameron y. Watson, 40 Miss. 
191; Lusk v. Lewis, 32 Miss. 297. 


Mont.—In re Mahaffy’s Estate, 234 
“PP: 838, 72 Mont. 579. 


N.H.—George v. George, 47 N.H. 27. 


N.Y.—In re Davis’ Will, 75 N.&. 530, 
182 N.Y. 468; Matter of Merriam, 32 
N.E. 621, 136 N.Y. 58; In re Lawler’s 
Will, 213 N.Y.S. 723, 215 App.Div. 506 
fafi 205 N-Y.S. 271, 123 Mise. 72]; In 
re Webb’s Bstate, 202 N.Y.S. 346, 122 
Misc. 129 [aff 203 N.Y.S. 958, 208 App. 
Div. 806]; In re Dexter’s Estate, 189 
N.Y.S. 366, 116 Misc. 17; In re Raab’s 
Will, 139 N.Y.S. 869, 79 Misc. 185; Ex 
p. Lindsay, 2 Bradf.Surr. (N.Y.) 204. 


Ohio.—Matter of Schrader’s Will, 
20 Ohio N.P.N.S. 433. 


Okl.—Mantz v. Gill, 296 P. 441, 147 
Okl. 199. 


Or.—In re John’s Will, 47 P. 341, 50 
P. 226, 30 Or. 494, 36 L.R.A. 242. 


Pa.—In re Baum’s Estate, 103 A. 
614, 260 Pa. 33; Hegarty’s Appeal, 75 
Pa. 503; Hauberger v. Root, 6 Watts 
&S. 431; Werkheiser v. Werkheiser, 
6 Watts&S. 184; Galli’s Estate, 23 
Pa.Dist. 493; Matter of Baxter’s Ap- 
peal, 1 Brewst. 451. 


S.C.—Joliffe v. Fanning & Phillips, 
44 §.C.L. 186; Myers vy. O’Hanlon, 33 
S.C.Eq. 196. 


Tex.—Harris  v. 


1 Root 


Harris’ Estate, 
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straint.®3 


(Civ.App.) 276 S.W. 964, 966 [cit 
Cyl: 


{a] Reasons for rule.—(1) “It is 
no part of the duty of the probate 
court to construe the will, or to pass 
upon the effect of its provisions.” 
Conoway v. Fulmer, 54 So. 624, 625, 
172 Ala. 288, 34 L.R.A.N.S. 963. (2) 
“Upon the question of probate the in- 
quiry is, whether there be propound- 
ed a valid will; not whether certain 
of its provisions are against the law, 
statute or common, or against any 
such State policy as a Court may no- 
tice. These last considerations be- 
long to construction and administra- 
tion, and, however they may oper- 
ate to explode certain provisions, yet, 
if enough remains to make a will or 
testament, the same is undoubtedly 
entitled to probate.” Jolliffe v. Fan- 
ning & Phillips, 44 S.C.L. 186, 193. 


{b] Conditional will.Unless the 
words of a will express a clear inten- 
tion of avoidance, without other rea- 
sonable interpretation, on the hap- 
pening of a certain contingency, the 
will may be admitted to probate and 
its conditional character left for fu- 
ture consideration. Ex p. Lindsay, 2 
Bradf.Surr. (N.Y.) 204. 


[ec] Facts not preventing probate. 
—(1) That a legacy is invalid as vio- 
lating the rule against perpetuities. 
Ireland v. Hudson, 18 P.(2d) 311, 92 
Colo. 110. (2) That a limitation on 
a particular devise is void. McCarty 
v. Mangham, 86 S.E. 555, 144 Ga. 198; 
Thomas v. Morrisett, 76 Ga. 384. (3) 
That the bequests are so uncertain 
that the devisees can take nothing 
thereunder. Conoway v. Fulmer, 54 
So: 624, 172 Ala. 283, 34 L.R.A.N.S. 
963. (4) That the will ccntains a 
devise which is contrary to public 
policy, illegal or immoral, or that 
gives aid and comfort to enemies 
with which the United States is at 
war. Matter of Schrader’s Will, 20 
Ohio N.P.N.S. 433. 


{[d] Married woman’s will._—(1) A 
will properly executed and attested 
by the testatrix when competent and 
free from disabilities should be ad- 
mitted to probate, although the will 
disposes of her entire estate to the 
exclusion of her surviving husband, 
contrary to statute. Mantz v. Gill, 
296 P. 441, 147 Okl. 199. (2) Where 
a married woman’s will names an ex- 
ecutor and provides that he is to pay 
her debts, funeral expenses, and ex- 
penses of last illness from funds of 
the estate and revokes all former 
wills, it is entitled to probate, not- 
withstanding it disposes of all her 
property without the consent of her 
husband, contrary to statute. In re 


Will containing scandalous matter. 
generally will not refuse probate of a will because 
it contains scandalous, vituperative, or scurrilous 
matter®* but may expunge such matter.®® 


[§ 610] (2) Alterations or Erasures.*¢ 
may be refused probate where it has been so alter- 
ed as to constitute a revocation of the entire will®? 
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tled to be probated notwithstanding some of its pro- 
visions are invalid, obscure, or not capable of exe- 
cution,®' and it has been held that a duly executed 
will must be admitted to probate, although it con- 
tains no provision which is valid or enforceable,®? 
and that a statutory provision to the effeet that such 
a will must be admitted to probate is mandatory if 
the evidence shows that the will was legally executed 
by a testator of sound mind and not under re- 


The court 


A 


will 


Mahaffay’s Estate, 234 P. 838, 72 
Mont. 579. 
[e] Scrivener’s mistake.—The 


fact, that the scrivener of a will mis- 
takenly used the name “Bessie” for 
“Lessie” and ‘“Lessie”’ for ‘“Bessie’’ 
does not so invalidate the will as to 
warrant denial of probate, where de- 
scriptive language clearly indicates 
the persons intended by decedent, and 
where there remain other provisions 
of the will not affected by such mis- 
take. In re King’s Will, 128 S.E. 850, 
I SIKOR 683, 


62. Cox v. Cox, 13 S.W. 1055, 101 
Mo. 168; In re Merriam’s Will, 32 N. 
EK. 621, 136 N.Y. 58; Matter of Davis’ 
Will, 92 N.Y.S. 968, 45 Misc. 554 [aff 
93 N.Y.S. 1004, 105 App.Div. 221 (aff 
75 N.E. 530, 182 N.Y. 468, 35 N.Y. 
Civ.Proc. 151)]; In re Murray’s Will, 
54 S.E. 435, 141 N.C. 588. 


[a] Thus it is no objection to the 
probate of a validly executed will 
that there is no beneficiary capable 
of taking thereunder. In re Mur- 
ray’s Will, 54 S.E. 435, 141 N.C. 588. 


63. In re Davis’ Will, 75 N.E. 530, 
182 N.Y. 468; In re Enright’s Will, 


247 N.Y.S.. 514,188" Misc. -So3ee inure 
Webb’s BEstate, 202 N.Y.S. 346, 122 
Mise. 129 -[aff 203 N.Y.S. 958, 208 


App.Div. 806]. 


[a] “It is the established law of 
this state that a surrogate must ad- 
mit a will to probate if it is legally 
executed by a testator of sound mind 
and not under restraint, regardless of 
the invalidity of any or all of its 
provisions. . The writing must 
first be proved as a lawfully executed 
will, before there can be any investi- 
gation of the legal effect of its 
terms.’ In re Webb’s Estate, 202 N. 
Y.S. 346, 349, 122 Mise. 129 [aff 203 
N.Y.S. 958, 208 App.Div. 806]. 


64. In re Meyer, 131 N.Y.S. 27, 72 
Mise. 566, 2 N.Y.Civ.Proc.N.S. 364. 


Libel or slander by will see Libel 
and Slander § 184. 


65. See infra § 626. 


66. Alterations generally see su- 
pra § 27.2. 


Probate of will partially lost or de- 
stroyed see infra § 653. 


67. Henry v. Fraser, 58 App.D.C. 
260.) 29) EC2d)) 633, 62) AMR s, 64s 
In re Barber, 37 N.Y.S. 235, 92 Hun 
489; In re Dryer’s Estate, 257 N.Y.S. 
257, 148 Mise. 310; In re Hamlin’s 
Will, 208 N.Y.S. 799, 124 Misc. 847. 


[a] Ilustrations.—(1) Where a 
testator, subsequent to the execution 
of the will, separates the two sheets 
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unless it is revived by republication;®*® and where it 
has been mutilated and parts are missing and forged 
paragraphs added, it cannot be probated as to so 
much as probably is genuine.®® But if the revocation 
by alteration is only of certain separable provisions 
of the will, the other portions of the will are entitled 
to probate;*® and where there has not been an ef- 
fectual revocation by alterations or erasures made 
after execution of the will, the document may be ad- 
mitted to probate in the form and condition, if as- 
certainable, in which it was originally executed and 
witnessed,*! and interlineations and alterations of 
the will which are confirmed by a subsequent codicil 
may be admitted to probate as part of the will and 
eodicil.7? 


[§ 611] (3) Ownership of Property; Transfer in 
Lifetime of Testator. The ownership of property to 
which the will can apply is not determinative of 
whether it may be admitted to probate,** and hence 
the fact that the testator transferred all of his prop- 
erty during his lifetime, either before or after the 


thereof from one another, and dis- 
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Va.—Harris v. Wyatt, 74 S.E. 189, 


oR 
Bai 
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[§§ 610-613 


execution of the will, leaving no property on which 
the will can operate, does not take away the right to 


prove his will,’* as the devisee or legatee may have 


the will proved to enable him to contest the trans- 
fer;7® or if a devisee is also the grantee, he may 
have the will proved to enable him to claim under 
it, in ease the deed should be held invalid.*® 


[§ 612] c. Instrument Appointing Executor.’” 
An instrument merely nominating an executor, with- 
out appointing anything to be done by him or giving 
any legacy, is sufficient to constitute a will,’ and 
consequently such an instrument is entitled to, and 
must, be probated as a will,’® even though the per- 
son named renounces the executorship.*® However, 
a single loose sheet naming executors duly subserib- 


‘ ed and attested, which shows on its face that it was 


not intended as a complete will, is not entitled to 
probate.®? 


[§ 613] d. Separate Instruments or Papers—(1) 
In General. In accordance with the rules that a 


titled to probate does not depend upon 


ecards the first sheet, and substitutes 
in its place another and different 
sheet, containing different bequests, 
without acknowledging the instru- 
ment as altered, or securing the at- 
testation of witnesses, the instru- 
ment as altered is not entitled to pro- 
bate as the last will and testament of 
decedent. Henry v. Fraser, 58 App. 
D.C. 260, 29 F.(2d) 633, 62 A.L.R. 1364. 
(2) Where material provisions have 
been erased or altered, and the court 
cannot determine whether the altera- 
tions were made before or after ex- 
ecution, probate must be refused, and 
the whole instrument rejected. In re 
Hamlin’s Will, 208 N.Y.S. 799, 124 
Mise. 847. 


Probate of revoked will generally 
see infra § 614. 


Rovocxtion by alterations generally 
see supra § 522 


68. In re Kiltz’s Will, 
450, 125 Misc. 475. 


Revival or republication generally 
see supra §§ 561-590 


9. In re Daniel’s Estate, 265 N. 
vs 663, 147 Mise. 541. 


70. In re Ayres’ Hstate, 252 N.Y. 
S. 482, 141 Misc. 236; In re Bescher’s 
Wstate, 229 N.Y.S. 821, 132 Misc. 625; 
In re Fox’s Will, 193 N.Y.S. 232, 118 
Misc. 352. 


{a] Thus, where interlineations, 
whose time of insertion cannot be de- 
termined, affect only small items of 
the will, the remaining portions of 
the will are entitled to probate. In 
re Ayres’ Hstate, 252 N.Y.S. 482, 141 
Misc. 236. 


Partial revocation see supra § 510. 


71. Hartz v. Sobel, 71 S.E. 
995, 136 Ga, 565, 38 L.R.A.N.S. 797, 
Ann.Cas.1912D 165. 


Mo.—Varnon y. Varnon, 67 Mo.App. 
534. 


N.Y.—In re Kent’s Will, 155 N.Y.S. 
894, 169 App.Div. 388 [rev 152 N.Y.S. 
557, 89 Misc. 16]; In re Curtis’ Will, 
119 N.Y.Su 1004, 135 App.Div. 745; 
In re Ridgway’s Will, 252 N.Y.S. 834, 
141 Misc. 582; In re Enright’s Estate, 
BAS NaYsSe 0%, Lod Mise, 192) 


Ohio.—In re Miller’s Will, 26 Ohio 
N.P.N.S. 209. 


211 N.Y.S. 


113 Va. 254. 


[a] MTlustrations.—(1) Where a 
testator tears from his will a para- 
graph, with the intention of revoking 
that paragraph only, and his act is 
ineffectual for that purpose, or aS a 
revocation or alteration of the will, 
the will, if admitted to probate, must 
be admitted in the form and condition 
in which it was originally executed 
and witnessed; and hence, if the par- 
agraph torn out could not be proved, 
probate should be denied. In re Cur- 
tis’ Will, 119 N.Y.S. 1004, 135 App.Div. 
745. eo) Where a will was duly ex- 
ecuted, and when propounded for pro- 
bate, it appeared that certain words 
had been cut from it by the testatrix, 
with a view to making a pro tanto 
revocation only as to three bequests 
of money and the appointment of a 
certain executor, and it could be 
shown what the words were, they 
could be restored by evidence, and the 
will as originally executed admitted 
to probate. Hartz v. Sobel, 71 S.E. 
995,. 136. Ga. 1565, 38> LiRCA.N.S. 7917, 
Ann.Cas.1912D 165. 


[b] In absence of evidence that 
erasures in a will were made by the 
testator, or by his direction, or that 
the will was found after his death 
under such circumstances that the 
fact of revocation to the extent of 
the erasures might be presumed, the 
whole will should be admitted to pro- 
bate. Harris vy. Wyatt, 74 S.E. 189, 
113 Va. 254. 


{c] Where material clause be- 
comes obliterated before the testa- 
tor’s death, through his neglect, so 
that it can no longer be read in full, 
the part missing must be supplied 
by competent evidence before the will 
can be admitted to probate. In re 
Miller’s Will, 26 Ohio N.P.N.S. 209. 


[d] Where one page has been de- 
stroyed, its contents may be estab- 
lished by competent evidence. Var- 
non v. Varnon, 67 Mo.App. 534. 


72. Tyler v. Merchant Taylors’ Co., 
15 P.D, 216. 


73. Thomas v. Timonds, 159 N.W. 
881, 179 Iowa 509; Morey v. Sohier, 
as 636, 640, 63 N.H. 507, 56 Am.S.R. 


“The question whether a will is en- 


the question whether at the time of 
the testator’s death, or at any previ- 
ous or subsequent time, there was 
any property which it could dispose 
of.” Morey v. Sohier, supra. 


74 Thomas v. Timonds, 159 N.W. 
881, 179 Iowa 509; Morey y. Sohier, 
3. A. 636, 63 'N.H.. 507, 56 Am. R.9 538s 
eeene v. Crowder, 2 Sneed (Tenn.) 
56. 

75. Morey v. Sohier, 30 A. 636, 63 
N.H. 507, 56 Am.R. 538. 


76. Morey v. Sohier, supra. 


77. Probate of will merely ap- 


pointing guardian see Guardian and 
Ward § 35. 


78. Seé supra § 232. 


79. Ala.—McKissack v. Ashurst, 
126 So. 636, 220 Ala. 576; Conoway v. 
Fulmer, 54 So. 624, 172 Ala. 283, 34 
L.R.A.N.S. 963. 


La.—Miller v. Miller, 
437. 


N.H.—Morey v. pegs 3 A. 636, 63 
N.H. 507, 56 Am.R. 538. 


N.Y.—Matter of Emmons’ Will, 96 
N.Y.S. 506, 110 App.Div. 701; In re 
Webb’s Hstate, 202 N.Y.S. 346, 122 
Misc. 129 [aff 203 N.Y.S. 958, 208 App. 
Div. 806]. 

Or.—In re John’s Will, 47 P. 341, 50 
P. 226, 30 Or. 494, 36 L.R.A. 242. 


Pa.—In re Pimp eel Estate, 127 A. 
79, 281 Pa. 514; Huntzinger’s Estate, 
29 Pa.Dist. 1155, 1160 [cit Cyc]. 


Eng.—Brownrigg v. Pike, 7 P.D. 
61; Beard v. Beard, 3 Atk. 72, 26 Re- 
print 844; Matter of Leese, 2 Swab. 
&Tr. 442, 164 Reprint 1068; Matter of 
Lancaster, 1 Swab.&Tr. 464, 164 Re- 
print 815. 


[a] Appointment as executor and 
administrator.—A will may be pro- 
bated which appoints a person named 
“as executor and administrator,” al- 
though there is a technical distinc- 
tion between an executor and an ad- 
ministrator. Conoway v. Fulmer, 54 
Pee 624, 172 Ala, 283, 34 L.R.A.N.S. 


80. 
D. 555. 


81. In re Maginn’s Estate, 127 A. 
79; 281 Pas 514, * i 


32 La.Ann. 


Matter of Jordan, L.R. 1 P.& 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a i rtker te on. 
b i 
| p 


§§ 613-614] 


will may consist of several papers or instruments,*2 
when this condition exists, all of the separate tes- 
tamentary papers or instruments constituting the 
will, which have been properly executed, regardless 
of their form, may and must be admitted to pro- 
bate;*° and this rule applies even though there is 
some repugnaney in the provisions of the two instru- 
ments,** but not where they are materially incon- 
sistent and irreconcilable;** and on the ground that 
taken together they constitute the will of the dece- 
dent and that the probate should contain the whole 
and net a part only of the decedent’s will,’* this rule 
has also been held to apply to several papers, none 
of which are in testamentary form.*? But letters 
written by a soldier are not entitled to probate as a 
nuncupative will where their execution and tenor 
are not proved by witnesses as required by statute.§§ 


Several sheets of paper, which are properly iden- 
tified as the sheets prepared and executed as a will,®° 
may be admitted to probate as a will.?° 


[§ 614] (2) Separate Wills; Revoked and Revok- 
ing Wills. Where a testator has executed several 
wills; ordinarily the will last in point of time is 
entitled, and must be admitted, to probate,®! not- 
withstanding he had executed a joint will with his 
spouse which has been admitted to probate.°? 
Where, however, there is no revocation in a later will 


82. See supra §§ 266, 267. 


; Ann. 496; 

83. Cal.—In re Cook’s Estate, 160 2 
P. 553, 173 Cal. 465. : 1035, 220 Ky. 817. 
[a] Possibility 


N.J.—In re Dietz, 7 A. 4438, 41 N.J. 
Eq. 284. 


N.C.—In re Westfeldt’s Will, 
S.E. 531, 188 N.C. 702. 


Pa.—In re Fisher’s Estate, 129 A. 
90, 283 Pa. 282; In re Galli’s Estate, 
95 A. 422, 250 Pa. 120. 


125 


WILLS 


NE: 275, 229 Tl. 
Cole v. Webb, 295 S.W. 


sheets.—The possibility, where a will 
is written on separate sheets of paper 
loosely fastened together, 
or more sheets may be removed, and 
others substituted, is not sufficient to 
justify a refusal to probate the will. 1 
Palmer v. Owen, 82 N.E. 275, 229 I11. e 
116.013 Prob.Rep. Ann. 496. 
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of all former wills, two separate and distinct wills 
may be probated,°® "especially where the probating of 
one only of the instruments would leave an intestacy 
as to part of the estate,°4 as where one disposes of 
one part of the testator’s property and the other dis- 
poses of other property.®*® This rule applies even 
though the later instrument states that it is the last 
will and testament of the testator,®® as the use of 
such words in a later instrument does not of itself 
revoke a prior will;®’ and even though one of the 
wills is invalid as a testamentary instrument, if it 
is referred to in a valid will it may be admitted to 
probate as a part thereof.°* A subsequent will may 
be probated on petition of a party interested®® where 
the former will was probated through fraud or mis- 
take, after the judgment of probate of the former 
will has been set aside, although the statutory time 
for contesting the earlier will and setting aside its 
probate has expired. However, a probated prior 
instrument will.be held to be the last will and testa- 
ment, where alleged subsequent wills are not offered 
for probate and no assertion is made that they will 
be so offered;? but a person interested cannot re- 
quest the probate of the earlier. of two wills filed 
for probate, and oppose probate of the later.? 


Revoked or revoking will.4 A will which has 
been revoked is not entitled to be probated,® even 


should be admitted to probate. 
li’s Estate, 23 Pa.Dist. 493. 


Probate of extrinsic papers or doc- 
uments generally see infra § 617. 


99. Abdill v. Abdill, 128 N.E. 741, 
295 Ill. 40. 


Who may propound will generally 
see infra §§ 618, 619. 


Abdill vy. Abdill, 
295 Ill. 40. 


115,. 13 Preb- Rep: Gal- 


of removal of 


that one 


128 N.E. 741, 


Wis.—In re Tollefson’s Estate, 224 
N.W. 739, 198 Wis. 538. 


Eng.—In the Goods of White Todd, 
[1926] P. 173; Matter of Petchell, L. 
R. 3 P.&D. 153; Matter of Bonner, 
L.R. 21 Ir. 339; Matter of O’Connor, 
L.R. 13 Ir. 406; Matter of Bland, L. 
15g hes 


[a] Tlustrations.—(1) A note 
payable after death and a letter prop- 
erly witnessed providing that the 
note should be a claim against the es- 
tate may properly be probated as a 
will. In re Tollefson’s Estate, 224 
N.W. 739, 198 Wis. 538. (2) Letters 
written by a person to relatives and 
a business agent, testamentary in 
character, may be admitted to probate 
as a will. In re Cook’s Estate, 160 
PP, 553, 173 Cal. 465. 


84. In re Forman’s Will, 54 Barb. 
(N.Y.) 274 [aff Tuck.Surr. 205]. 


&5. In re Westfeldt’s Will, 125 S. 
EB. 531, 188 N.C. 702; In the Goods of 
Millar, [1931] Ir. 364. 


86. Matter of Crawford, 15 P.D. 
212% 

87. Matter of Morgan, L.R. 1 P.& 
_D. 214; Matter of Webb, 3 Swab.&Tr. 
482, 164 Reprint 1362. 


88. In re Mallery’s Will, 217 N.Y. 
S. 489, 127 Misc. 784 [aff 221 N.Y.S. 
859, 220 App.Div. 754]; In re Stein’s 
Will, 194 N.Y.S. 909, 119 Mise. 9. 


89. Cole v. 
2 Oo OL he 


90. East v. Karter, 118 So. 547, 
218 Ala. 366; Owen v. Groves, 88 S.E. 
964, 145 Ga. 287; Palmer v. Owen, 82 


Webb, 295 S.W. 1035,: 


One will on separate sheets of pa- 
per generally see supra § 267. 


91. In re Higgins’ Estate, 266 N. 
Y.S. 503, 148 Misc. 30. And see cases 
infra notes 92-3. 


92. In re Higgins’ Estate, 266 N. 
Y.S. 508, 148 Misc. 30. 


Joint and mutual wills generally 
see infra XIV in 69 C.J. 


93. Smith v. Gorham, 152 I1]l.App. 
125; In re Higgins’ Estate, 266 N.Y.S. 
508, 148 Misc. 30; Gensimore’s Estate, 
92 A. 134, 246 Pa. 216; Nelson’s Es- 
tate, 23 A. 373, 147 Pa. 160; Golze’s 
Wstate, 13 Pa.Dist.&Co. 369; Goods of 
Stedham, 6 P.D. 205; Geaves v. Price, 
3 Swab.&Tr. 71, 164 Reprint 1199; 
Matter of Leese, 2 Swab.&Tr. 442, 164 
Reprint 1068. 


94. Re Molson, 
Ann.Cas. 279. 

95. Gensimore’s HPstate, 92 A. 134, 
246 Pa. 216; Kortright’s Est., 19 Pa. 


21 Ont.L. 289, 18 


| Dist. 1056. 


96. Re Molson, 21 Ont.L. 289, 18 


Ann.Cas. 279 
97. See supra § 491. 


98. Baker’s Appeal, 107 Pa. 381 
Galli’s Est., 23 Pa.Dist. 493. 


[a] Tllustration.—Where an Ital- 
jan citizen, domiciled in France, ex- 
ecuted three wills, the first and third 
in order not being in accordance with 
the laws of France.or Italy, and the 
second fully conforming thereto, and 
referring, concerning the disposition 
of the estate, to the two invalid wills, 
the three testamentary documents 


Contest of probated will generally 
see infra §§ 667-681. 


2. In re Douglas’ Estate, 154 A. 
376,/303, Pa. 227. 
3. In re Moyer’s Will, 163 N.Y.S. 


296, 97 Misc. 512. 


[a] Thus the request of heirs at 
law and next of kin, opposing probate 
of the later of two instruments, both 
filed for probate, that the executor 
should not oppose probate of the 
earlier instrument, and their desire 
that it be admitted to probate, would 
not be considered. In re Moyer’s 
Will, 163 N.Y.S. 296, 97 Misc. 512. 


Persons entitled to probate gener- 
ally see infra §§ 618, 619. 


4. Revocation of wills generally 
see supra §§ 478-560. 


5. In re Horton’s Will, 148 N.Y.S. 
18, 163 App.Div. 213 [den rearg 148 N. 
Yes 1121, 163 App.Div. 968, 970]; In 
re Kiltz’s Will, 211 N.Y.S. 450, 125 
Mise. 475; Petitt v. Morton, 176 N. 
HH. 494, 38 Ohio App. 348 [aff 177 N. 
E. 591, 124 Ohio St. 241]; Bracken- 
ridge v. Roberts, 267 S.W. 244, 270 
S.W. 1001, 114 Tex, 418 [rev (Civ. 
App.) 245 S.W. 786]; Ellsworth y. Al- 
drich, (Tex.Civ.App.) 295 S.W. 206; 
Perdue v. Perdue, (Tex.Civ.App.) 208 
S.W. 368. 


[a] Not “genuine.”—A_ revoked 
will, unless revived, is not “genuine,” 
within the meaning of a statutory 
provision that the surrogate must he 
satisfied with the genuineness of the 
will before admitting it to probate. 
In re Kiltz’s Will, 211 N.Y.S. 450, 125 
Mise. 475. 
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though it was made pursuant to a contract between 
the testator and the beneficiary;® where the revoca- 
tion has been absolute, and not merely contingent,‘ 
and the probate court has been apprised of the later 
revoking will,® or it has been admitted to probate and 
the probate stands unimpeached,® and where a jury 
has found that a will proposed has been revoked, un- 
til that finding is set aside, the court cannot admit 
the will to probate, however well its execution is es- 
So, also, a revoked will cannot be in- 


tablished.?° 
eluded in the probate of the later 


except to the extent that the revoked will is reénact- 
ed by reference to it in the later will?” or a codicil 
A subsequent will which revokes an earli- 
er will admitted to probate by mistake or fraud may 


thereto.13 
be admitted to probate.'* 


6. In re Gloucester’s Hstate, 11 N. 
Wess SO 


7. Taylor v. Martin’s Estate, 3 S. 
W.(2d) 408, 117 Tex. 302 [rev (Civ. 
App.) 263 S.W. 1102]. 


8. In re Horton’s Will, 148 N.Y.S. 
18, 1638 App.Div. 213 [den rearg 148 N. 
YesSuetd 215163, App. Div. 9168; 97:00. 


{a] Thus, where, on an application 
to probate a will, the surrogate was 
apprised by contestant of a later re- 
voking will, that such later will was 
not presented did not authorize the 
probate of the eanlier one, the consid- 
eration being, not whether the con-, 
testant did, but could, present the 
later will as provided by Decedent 
Hst. L. § 34. In re Horton’s Will, 148 
N.Y.S. 18, 163 App.Div. 213, 13 Mills 
189 [den rearg 148 N.Y.S. 1121, 163 
App.Div. 968, 970]. 


9. Petitt v. Morton, 176 N.E. 494, 
38 Ohio App. 348 [aff 177 N.E. 591, 124 
Ohio St. 241]. 


[a] Thus a will executed nine 
years before execution of the probat- 
ed will could not be admitted to pro- 
“pate, where the later will revoking 
the former one had been probated and 
had remained unchallenged until long 
after the period for contest had pass- 
ed and the only reason suggested for 
probating the earlier will was that 
under the later will charitable be- 
quests would be defeated. State ex 
rel, Haughey vy. Lueders, (Ohio App.) 
187 N.E. 724. 


10. Palmer v. Logan, (Tex.Civ. 
App.) 189 S.W. 761. 

ll. McAra v. McCay, L.R. 23 Ir. 
138; Pepper v. Pepper, Ir.R. 5 Ea. 
85; Matter of Palmer, 58 L.J.P.D.& 
Adm. 44; Matter of Stephens, 22 L.T 
Rep.N.S. 727. 

12. Newcomb v. Webster, 21 N. 


Rin ALN. Y.191; Nelson's) Hstate, 
Pa.Co. 552. 


[a] Will whose provisions have 
been revoked by codicil, except the one 
appointing an executor, is properly 
admitted to probate, with the codicil, 
in order that the executor appointed 
by the will may carry out the provi- 
sions of the codicil. Newcomb v. 
Webster, 21 N.E. 77, 113 N.Y. 191. 


13. Goods of Carleton, [1915] 2 
ihe, Bh 

[a] Thus, where a testator made a 
will, and afterward made another 


which contained the usual clause re- 
voking all prior wills or testamentary 
dispositions, and subsequently he 
duly executed a codicil, which by mis- 
take was endorsed on and referred to 
the earlier will, all three documents 
must be admitted to probate. Goods 
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revoking will,*? 


[§ 615] (8) Copies or Duplicates. 
case of lost wills!® and wills already probated in an- 
other jurisdiction,!® and of a will of a resident made 
in a foreign jurisdiction and which cannot be pro- 
duced in the local court,!? probate of a copy or du- 
plicate of a will, as a general rule, is neither nec- 
essary nor permissible,1® unless the other is produced 
or its absence satisfactorily explained.?® 
been held that two holographic wills, of even date 
and identical provisions, having the same subserib- 
ing witnesses, and one marked “duplicate,” should 
both be admitted to probate.”° 


[§ 616] (4) Codicils. A codicil which has the 
necessary requisites and validity,?! and is properly 
executed,” may be probated together with the will 


[§§ 614-616 


Except in the 


But it has 


proper at the same or a subsequent time,”* or it may 


of Carleton, [1915] 2 Ir. 9. 


14. Crooker v. McArdle, 
384, 332 Ul]. 27. 


163 N.E. 


15. See infra §§ 651-655. 

16. See infra §§ 657-665. 

17. See infra § 666. 

18. Godwin v. Godwin, 58 S.E. 652, 
129 Ga. 67; Roche y. Nason, 77 N.E. 
LOOK Ml S52 NY L28e Crossman, ve 
Crossman. 95 N.Y. 145 [aff 30 Hun 


385, 5 N.Y.Civ.Proc. 204 (aff 2 Dem. 
Surr. 69)]; In re Alexander’s Will, 
Tuck.Surr. (N.Y.) 114; In re Field’s 
Will, 178 N.Y.S. 778, 109 Mise. 409; 
In re Schofield’s Will, 129 N.Y.S. 190, 
(2) Mise) e283) Word's sMsta te; 13 “Pay 
Dist.&Co. 87. 


19. In re Field’s Will, 178 N.Y.S. 
778, 109 Mise. 409; In re Schofield’s 
Will, 129 N.Y-S: 190), 72 Mise. 281, 


[a] It is proper that the other 
shall be produced in order that it may 
appear that they are alike in all par- 
ticulars, and also that the will has 
not been revoked, as the revocation of 
one would be the revocation of both. 
Crossman v. Crossman, 95 N.Y. 145, 
5 N.Y.Civ.Proc. 204 [aff 30 Hun 385 
(aff 2 Dem.Surr. 69)]. 


20. Furber’s Hst., 22 Pa.Dist. 987, 
41 Pa.Co. 418. 


21. See supra § 270. 


22. Ill. Abdill v. Abdill, 128 N.E. 
741, 295 Ill. 40; Newhall v. Newhall, 
117 N.E. 476, 280 Ill. 199. 


See p. Hull, 163 A. 819, 164 Md. 


N.J.—In re Merkel’s Will, 
340, 4 N.J.Misc. 656. 


N.M.—Garcia y Perea v. Barela, 27 
Bay DOgs OeNaMa zie y 


N.Y.—In re Gregson’s Hstate, 242 
N.Y.S. 228, 186 Misc. 769. 


134 A. 


aor ae eas Ven HuahOnd. sl Oe aE.e: 
[a] Mliustrations.—(1) A codicil, 


in proper form and duly executed and 
witnessed by three witnesses, two of 
whom testified to its execution by the 
testator, and to his mental condition, 
and to their being attesting witness- 
es, is properly admitted to probate. 
Newhall v. Newhall, 117 N.E. 476, 280 
Ill. 199. (2) Where a codicil is le- 
gally executed, and the will is identi- 
fied by parol evidence to be the docu- 
ment referred to in the codicil as the 
last will of the testator, the will and 
codicil may be admitted to probate. 
Lafond v. Lafond, 19 B.C. 287. 


[b] Codicil is not entitled to pro- 
bate where it is not executed in ac- 
cordance with the statute, although 


the improper execution was due to a 
deliberate fraud of the person prepar- 
ing the codicil. In re Merkel’s Will, 
134 A. 340, 4 N.J.Misc. 656. 


[c] Unattested codicil to holo- 
graphic will is not entitled to probate. 
In re Gregson’s Estate, 242 N.Y.S. 
228, 136 Misc. 769 : 


Execution of codicil generally see 
supra § 394. 


23. Colo.—Freeman v. Hart, 158 P. 
305, 61 Colo. 455. 


_ ill.—Austin v. First Trust & Sav- 
ings Bank, 175 N.E. 554, 343 Ill. 406 
[rev 256 I1l.App. /236]. 


Md.—Ex parte Hull, 163 A. 819, 164 
Md. 39. 


N.J.—In re Merkel’s Will, 
340, 4 N.J.Misc. 656. 


N.M.—Garcia y Perea v. Berela, 27 
P. 507, 6 N.M. 239. 


N.Y.—Newcomb v. Webster, 21 N.E. 
Ut, LVUSINEN) 190s “Proctor” va Clamkes 
3 Redf.Surr. 445 [rev on other 
grounds 16 Hun 559, aff. 77 N.Y. 369]. 


Pa.—Pepper’s Estate, 148 Pa. 5, 23 
A. 1039. 


Va.—Schultz v. Schultz, 
(51 Va.) 358, 60 Am.D. 335. 


Eng.—Matter of Da Silva, 30 L.J. 
P.&M. 171. 


sate AP Ee v. Lafond, 19 Bie 
r¢, 


[a] Codicil which modifies will is 
an integral part of it, and for the 
purpose of probate the will and codi- 
cil are one. In re Johnson’s Estate, 
174 N.Y.S. 498, 105 Misc. 451 [aff 176 
N.Y.S. 905, 188 App.Div. 954]. 


[b] Codicil republishing will.—(1) 
A codicil expressed to take effect up- 
on an event which does not happen 
republishes a will to which it refers 
by date, and is on that ground enti- 
tled to probate. Matter of Da Silva, 
30 L.J.P.&M. 171. (2) Republication 
by codicil generally see supra §§ 576- 
590. 


[ec] Providing for executors.—(1) 
Where tthe testator duly executes a 
eodicil to his will, providing for suc- 
cession in the executorship, such cod- 
icil is entitled to probate and to be 
finally construed in connection with 
other parts of the testament. Free- 
man v. Hart, 158 P. 305, 61 Colo. 455. 
(2) A codicil, whose only provision is 
the appointment of an executor who 
‘has since died, cannot be admitted to 
probate apart from the will. Pepper’s 
Estate, 148 Pa. 5, 23 A. 1039. 


[d] Subsequent insertion of a 
properly signed codicil in a blank 


134 A. 


10 Gratt. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 616-618] 


be probated as a separate testamentary instrument 
independently of the will,?* unless its operation and 
efficacy are necessarily dependent upon the proof or 
establishment of the will to which it relates,?° or its 
provisions are so involved with those of the will as 
to render it ineapable of separate existence.?°® 
Where a paper offered as a codicil to a will which 
was probated was not attached to the will probated, 
or to a will of the date which it mentions, its pro- 
bate depends on identifying the will offered for pro- 
bate as one to which the codicil refers;*7_ but a cod- 
icil cannot be admitted to probate where the will to 
which it refers has been revoked.?® <A codicil which 
is never offered for probate, nor actually probated, 
cannot be considered part of a will although the clerk 
recorded it along with the actually probated will,?°® 
and a codicil, shown to have been made to a will not 
produced or accounted for and the contents of which 
are unknown, cannot be ingrafted on an earlier will 
and probated as part thereof, in the absence of evi- 
dence that the testator intended such codicil to be 
associated with the earlier will.?° 


Not codicil. An instrument cannot be probated 
as a codicil where it is in the form of a deed of con- 
veyance and purports to vest a present estate.*1 


[§ 617] (5) Extrinsic Paper or Document.?? An 
extrinsic paper or document in existence at the time 
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of the execution of the will may be included in the 
probate of the will where it is properly referred to 
and identified in the will,** and when it is satisfac- 
torily proved to be the paper or document which the 
testator intended to incorporate by reference.** As 
a general rule, however, it need not be included in 
the probate,®® especially where it is not referred to 
in the will.2® But it has been held that where such 
other instrument is testamentary in character the 
will should not be probated until such other instru- 
ment is also produced for probate;** and, on the 
other hand, it has been held that an unattested sep- 
arate writing, appended to a holographic will, or 
referred to therein, is not entitled to probate as a 
part of the will,** but this does not prevent a pro- 
bate of the will.°® 


Supplemental instrument. The probate court 
may, after probating a will and before the estate is 
settled, admit to probate a supplemental instrument 
which should have been probated with, and as a part 
of, the will.4° 


[§ 618] 6. Persons Entitled To Probate*!—a. In 
General. Although it has been held that the execu- 
tor has no prior right over other parties interested 
in the estate to propound a will for probate,*? as a 
general rule it is the duty of the executor named in 
the will to produce the instrument for probate,** and 


space in the middle of a will does not 
destroy the will, but both are entitled 
to probate. In re Tracy’s Estate, 258 
N.Y.S. 657, 143 Mise. 800. 


[e] In Kentucky, after a will has 
been probated, a paper which is not 
consistent therewith cannot be pro- 
bated at a subsequent term as a codi- 
cil thereto. Thruston v. Prather, 47 
S.W. 871, 20 Ky.L. 877. 


24. In re Miller’s Will, 194 N.Y.S. 
843, 119 Mise. 4; In re Francis’ Will, 
132 9N. Ys, 695, 73 Mise. 148: 


25. Matter of Weston’s Will, 113 
N.Y.S. 619, 60 Misc. 275 [aff 115 N.Y. 
S. 1149, 131 App.Div. 901]. 


26. In re Francis’ Will, 132 N.Y.S. 
695, 73 Mise. 148, 8 Mills Surr. 283. 
27. Slaughter’s Adm’r v. Wyman, 


14 S.W.(2d) 777, 228 Ky. 226. 


28. In re Nokes’ Estate, 130 N.Y. 
S. 187, 71 Misc. 383. 


29. Perry v. Metcalf, 288 S.W. 694, 
DO CVA LUD Ds 


30. In re Baker’s Estate, 90 A. 655, 
244 Pa. 350. 


S31. Perez v. Still, 122 So. 354, 219 
Ala. 340. 


32. Extrinsic document or paper as 
part of will generally see supra § 268. 


83. Shillaber’s Hstate, 15 P. 453, 
74 Cal. 144, 5 Am.S.R. 433; Ex parte 
Hull, 163 A. 819, 164 Md. 39; Minot 
v. Parker, 75 N.B. 149, 189 Mass. 176, 
11 Prob.Rep.Ann. 188; Newton v. 
Seaman’s Friend Soc., 130 Mass. 91, 
39> An Rs 43050 In re Jones). 123.1. 
Rep.N.S. 202; In re Phillips’ Hstate, 
34 T.L.R. 256; In re Norris, 14 Wkly. 
Rep. 348. 


{a] MIllustration.—Where a_ will 
duly executed and witnessed incor- 
porates in itself, by reference, a pa- 
per not so executed and witnessed, 
containing directions as to the dis- 
position of the testator’s estate, such 
paper, if in existence at the date of 
the will and clearly identified as the 
paper referred to, is a part of the will 


such even after the will has been pro- 
bated, and the time for appeal has 
passed, if the failure to present it 
earlier was due to a mistake. New- 
ton v. Seaman’s Friend Soc., 130 Mass. 
915.39 (Am. R.-433: 


34 In re Gibbons’ PEstate, 249 N. 
Y.S. 753, 139 Mise. 658 [aff 254 N.Y.S. 


566, 234 App.Div. 153]. 

35. Cal.—In re Willey’s Estate, 60 
P. 471, 128 Cal. 1, 4 Prob.Rep.Ann. 
434; In re Myers’ Estate, Myr.Prob. 
205. 


Kan.—Keeler v. Lauer, 85 P. 541, 73 
Kan. 388. 


Ky.—Tuttle v. Berryman, 
345, 94 Ky. 558, 15 Ky.L. 294. 


La.—Hall v. Hill, McLean & Co., 
6 La.Ann. 745. 


Mo.—White v. Reading, 
90, 293 Mo. 347. 


N.Y.—Matter of Tonnele, 
Leg.Obs. 254 [aff 4 N.Y. 140]. 


[a] Thus a document referred to 
in a will, and which must be consulted 
to ascertain its meaning, need not be 
probated as a part thereof. Hall v. 


23 S.W. 


239 S.W. 


DeNG I 


Hill, 6 La.Ann. 745. 
[b] Proof of will referring to 
deeds so as to make them a part 


thereof establishes the deeds as a 
part of the will, and it is not neces- 
sary that the deeds should be pre- 
sented to the court and formally 
and expressly certified as probated. 
White v. Reading, 239 S.W. 90, 293 
Mo. 347. 


{ec] Written consent of husband to 
wife’s disposal of property.—A stat- 
ute, providing that a husband or wife 
may consent in writing that the other 
may bequeath more than one half of 
his or her property from the other so 
consenting, does not declare that the 
consent is to be regarded as part of 
the will, or that it shall be probated, 
and the court will not read such a pro- 
vision into the statute. Keeler v. 
Lauer, 85 P. 541, 73 Kan. 388. 


{d] In England it has been held 


and should be admitted to probate as/that, except in special circumstances, 


documents referred to and _ identified 
in a will ought to be included in the 
probate. In re Jones, 123 L.T.Rep. 
N.S. 202. 


36. Ex parte Hull, 163 A. 819, 164 
Md. 39. 


[a]. Thus the admission to probate 
as codicils of two of paper writings in 
an envelope marked “my will’ does 
not warrant the probate of separate 
unattested writings to which the cod- 
icils make no explicit reference. Ex 
parte Hull, 163 A. 819, 164 Md. 39. 


37. Lucas’ Est., 35 Pa.Co. 305. 


[a] Thus, where a testator be- 
queaths to two children a sum named 
“to be disposed of as directed in an- 
other instrument apart from this my 
will but bearing the same date and 
signatures, for that one alone,” the 
other instrument is testamentary in 
character, and the will will not be 
probated until such other instrument 
is also produced for probate. Lucas’ 
Estate, 85 Pa.Co. 305. 


38. In re Gregson’s Hstate, 242 N. 
Y¥.S. 228, 136 Misc. 769; In re Acres’ 
Will, 219 N.Y.S. 318, 128 Misc. 254. 

As not part of will see supra § 268. 

39. In re Angle’s Will, 264 N.Y.S. 
29, 147 Misc. 445; In re Acres’ Will, 
219 N.Y.S. 313, 128 Misc. 254; In re 
Rein’s Estate, 112 N.Y.S. 203, 59 Misc. 
126; In re Sanderson, 30 N.Y.S. 848, 
9 Misc. 574. 


40. Merrill v. Boal, 182 A. 721, 47 
RE 2 4,45 AoE, 830 
41. Cross Potaeenben: 


Necessary and proper parties see in- 
fra §§ 701, 702. 


Persons entitled to: 
Oppose probate see infra §§ 631-638. 
Probate foreign will see infra § 663. 


42. In re Meiselman’s Will, 244 N. 
Y.S) 768). 138 Mise, 1104: 


Probate by interested persons see 
infra § 619. 


43. See supra § 605. 
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he also has the right, and is the proper person, to 
propound the will for probate** regardless of wheth- 
er he is competent to act as executor, if appointed,*® 
and even though he has renounced the executor- 
ship,*® particularly where such renunciation is in- 


valid.47 
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a process to probate a will.*® 


[§ 619] b. Persons Interested. It is also the rule, 
and is so provided by statute in some states,*® that 
application for probate of the will may be made by 
any person interested in the will,®° such as a devisee 


or legatee named in the will,°* or by a creditor of the 


Probate court of its own motion cannot initiate 


Cal.—tIn re Collins, 164 P. 1110, 
is 174 Cal. 663 [cit Cyc]. 


Conn.—In re Avery, 167 A. 544, 117 


Conn. 201. 

Ga. : F 
79 Ga. 672; Finch v. Finch, 14 Ga. 
362. 


Ill.—In re Crumbaker’s Estate, 217 
1ll.App. 411. 


Iowa.—Blakely v. Cabelka, 221 N. 
W. 451, 207 Iowa 959. 


Ky.—Wells v. Wells, 4 T.B.Mon. 153, 
16 Am.D. 150; In re Wells’ Will, 5 
itt. 273. 


Mich—Zimmer v. Saier, 119 N.W. 
433, 155 Mich. 888, 180 Am.S.R. 575. 


Mont.—In re Cummings’ Estate, 
298 P. 350, 89 Mont. 405. 


Neb.—In re Gunderman’s Estate, 
168 N.W. 359, 102 Neb. 590; In re 
Hentges, 124 N.W. 929, 86 Neb. 75, 
26 L.R.A.N.S. 757. 

N.J.—In re Hodnett’s Will, 
is, 65) N.J. Hq. 329. 


N.Y.—In re Dunham’s Will, 150 N. 
Y.S. 692, 165 App.Div. 165, 14 Mills 
Surr. 158; Foster v. Foster, 7 Paige 
48. 


55 A. 


Okl.—In re Wah-kon-tah-he-ump- 
ah’s Estate, 261 P. 973, 128 Okl. 179. 


S.C.—Gibson v. Brown, 10 S.C.L. 
326. 


Tenn.—Smith vy. Harrison, 2 Heisk. 
230. 


Tex.—Ratcliffe v. Seaboard Nat. 
Bank of New York, (Civ.App.) 46 S.W. 
(2d) 750; Lindemann vy. Dobossy, 
(GivzApp:): LOUGSIW. 111. 


W.Va.—Ward v. Brown, 44 S.E. 488, 
53 W.Va. 227. 


B.C.—Smithson v. Smithson, 22 B. 
C4826; 


{a] “Administrator” erroneously 
used.—Where a testator obviously in- 
tended that a certain person should 
act as executor, the use in the will of 
the word “administrator,” instead of 
“executor,” is immaterial, and such 
person is authorized to ask for pro- 


bate. Lindemann v. Dobossy, (Tex. 
Civ.App.) 107 S.W. 111. 
[b] Alien executor who comes 


within the jurisdiction and takes the 
executor’s oath may be granited pro- 


bate. Smithson vy. Smithson, 22 B. 
(OMB YAGE 
[c] One appointed executor by 


second codicil to the will is a proper 
person to present the original will and 
both codicils to the court for pro- 
bate. In re Livingston’s Hstate, 153 
N.W. 200, 179 Iowa 183. 


[d] In England the rule has been 
laid down that only he who is named 
as executor may prove the will. 
Wankford v. Wankford, 1 Sask. 299, 
91 Reprint 265. 


45. Ratcliffe v. Seaboard Nat. Bank 
of New York, (Tex.Civ.App.) 46 S.W. 
(2d) 750; Simmons v. Campbell, (Tex. 
Civ. App.) 213 S-W. 338. 


[a] Foreign corporation. — The 
fact that an executor is a foreign cor- 


poration without a permit to do busi- 
ness in the state does not affect the 
court’s jurisdiction over a will pre- 
sented by it for probate. Ratcliffe v. 
Seaboard Nat. Bank of New York, 
(Tex.Civ.App.) 46 S.W.(2d) 750. 


[b] In England it has been held 
that probate cannot be granted to 
an executor who is precluded from 
dealing with the property which pass- 
es under the will. In the Goods of 
Wakeham, L.R. 2 P.&D. 395. 


46. Simmdns vy. Campbell, (Tex. 
Civ.App.) 213 S.W. 338. 
47. In re Cummings’ Estate, 298 


P. 350, 89 Mont. 405. 


48. In ro Billet’s Estate, 174 N.Y.S. 
488, 106 Mise. 229 [rev on other 
grounds 175 N.Y.S. 482, 187 App.Div. 
309]. 

49. See statutory provisions. 


50. Cal.—In re Rankin’s Estate, 
(272 Pe L084) 164)" Cal. aliss: 


Kan.—In re Witt’s Will, 243 P. 296, 
120 Kan. 200. 


Me.—Keniston vy. Adams, 14 A. 203, 
80 Me. 290. 


Mass.—Hogarth-Swann v. 
174 N.E. 314, 274 Mass. 125. 


Mo.—Lilly v. Tobbein, 15 S.W. 618, 
103 Mo. 477, 23 Am.S.R. 887 [aff 
13 S.W. 1060]. 


Tenn.—Ford v. Ford, 7 Humphr. 92. 


Va.—Mercer v. Kelso’s Admr., 4 
Gratt. (45 Va.) 106. 


And see cases infra notes 51-55. 


[a] Any person who believes him- 
self interested in its provisions, and 


Weed, 


.is not a mere intruder, if the executor 


declines to move in the matter, may 
ask that the will be probated. Kenis- 
ton v. Adams, 14 A. 208, 80 Me. 290. 


[b] Assignee.—Where the _ sole 
legatee under a will was the mother 
of decedent, assignments by her of 
money due as “heir at law” transfers 
her interest under the will, and her 
assignee is one interested in the will 
who may petition for probate. In re 
rie Estate, 127 P. 1034, 164 Cal. 
138. 


[c] Slaves emancipated by will 
have the right to propound it for pro- 
bate. Ford. v. Fords ot: Humphr: 
(Tenn.) 92; Mercer vy. Kelso’s Adm’r, 
4 Gratt. (45 Va.) 106. 


[d] Person taking in default of ap- 
pointméent.—Those who: would take 
property under an instrument creat- 
ing a power of appointment in default 
of a valid appointment have interests 
entitling them to a hearing on a peti- 
tion for probate of the will exercising 
the power. Hogarth-Swann v. Weed, 
174 N.E. 314, 274 Mass. 125. 


[e] Some of the members of un- 
incorporated association, to which a 
legacy has been bequeathed, may, on 
behalf of all, proceed to establish the 
will. Willy v. Tobbein, 15 S.W. 618, 
103 Mo. 477, 23 Am.S.R. 887 [aff 13 
S.Ww. 1060]. 


{f] Testator’s children as possible 
peneficiaries under the will have a 
right to offer it for probate. Finer 


v. Steuer, 152 N.E. 220, 255 Mass. 611. 


51. Ariz.—In re Anderson’s Will, 
141 P. 723, 16 Ariz. 185. 


Ark.—Powell v. Hayes, 3 S.W.(2d) 
974, 176 Ark. 660. 


Ind.—Veasey v. Day, 94 N.E. 481, 
175 Ind. 406; Stone v. Huxford, 8 
Blackf. 452. 


Kan.—In re Witt’s Will, 243 P. 296, 
120 Kan. 200. 


Ky.—Wells_ v. Wells, 4 T.B.Mon. 
153, 16 Am.D.*150; In re Wells’ Will, 
5 Litt. 273. 


N.H.—Merrill vy. Putnam, 83 A. 94, 
76 N.H. 390. 


N.Y.—Dodd vy. Anderson, 90 N.E. 
1137, 197 N.Y. 466, 27 L.R.ALN-S. 336) 
18 Ann.Cas. 738; Matter of Weston’s 
Will, 113 N.Y.S. 619, 60 Misc. 275 [aff 
115 N.Y.S.. 1149, 131 App Div. 901)5 
Russell v. Hart, 9 N.Y¥.Wkly.Dig. 54 
[aff 87 N.Y. 19, 18 N.Y.Wkly.Dig. 309]. 


N.C.—Redmond vy. Collins, 15 N.C. 
430, 27 Am.D. 208. 


Ce ee ie v. McMillan, 9 Lea 


Tex.—Hlnell y. Universalist General 
Convention, 13 S.W. 552, 76 Tex. 514; 


Ben V2 Rexasy etc.,) Ris Con 164 bexe 
239. 
Va.—Schultz v. Schultz, 10 Gratt. 


(51 Va.) 358, 60 Am.D. 335. 


[a] As interested person.—(1) 
Under a statute authorizing any per- 
son interested in the estate specified 
in a will to have it proved, any bene- 
ficiary under a will or a codicil there- 
to may have the will and codicil pro- 
bated. Veasey v. Day, 94 N.E. 481, 
175 Ind. 406. (2) A remainderman 
under a will is a person interested in 
the production and probate of the will. 
In re Witt’s Will, 243 P. 296, 120 Kan. 
200. (8) A son has sufficient in- 
terest to propound the will of his 
father and the codicil thereto for pro- 
bate, where he acquired under the will 
certain real estate situated in the 
county. In re Weston’s Will, 113 N. 
Y.S. 619, 60 Misc. 275 [aff 115 N.Y.S, 
1149, 181 App.Div. 901]. (4) The tes- 
tator’s widow, a beneficiary under the 
will, is sufficiently “interested’’ in the 
will to be entitled to prosecute pro- 
ceedings to prove the will in solemn 


form. Merrill v. Putnam, 83 A. 94, 
76 N.H. 390. 
[b] Contingent legatee.—(1) The 


fact that the will provided that other 
legacies should be first paid does not, 
deprive a legatee of the right to pro- 
bate the will. Ratcliffe v. Seaboard 
Nat. Bank of New York, (Tex.Civ. 
App.) 46 S.W.(2d) 750. (2) The fact 
that a legatee’s interest is contingent 


‘on the death of the testator’s after- 


born son, unmarried, before majority, 
does not prevent her probating the 
will. Taylor v. Martin’s Estate, 3 S. 
W.(2d) 408, 117 Tex. 302 [rev (Civ. 
App.) 263 S.W. 1102]. 


[c] Legatee of deceased married 
woman.—Under a mutual will of a 
husband and wife, giving » certain 
amounts in trust for legatees or bene- 
ficiaries, and under which the surviv- 
ing husband took an estate in fee 


For later cases, developments and changes in the law see Annotations, same title and section number. 


me ye 
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testator or of a devisee or legatec,®? or by any person 
interested in the estate of the testator,’ 53 particular- 
ly where the executor declines or neglects to move 
where no executor has been 
appointed, upon the refusal of one who has taken out 
letters of administration of the estate to offer the 
Under this rule, it is necessary 
that a person show that he has some interest in the 
matter before he will be allowed to become a pro- 
ponent,°® as one who has no sufficient interest in 
the will or estate cannot petition for probate®? or 
for an order requiring the production of the will.®s 
An interested person who discovers a codicil is en- 
titled to probate thereof, whether its existence was 
entirely unknown until his discovery or the other 
parties interested, knowing of its existence, had con- 
cealed it so that probate of the will without it was 


in the matter,®* or, 


will for probate.®® 


a fraud on his rights.°°® 


Several rights; estoppel. 


eharged with such trusts, a benefi- 
ciary was entitled to probate the in- 
strument as the will of the deceased 
wife. In re Anderson’s Will, 141 P. 
723, 16 Ariz. 185. Probate of mutual 
wills generally see infra XIV in 69 
Cay: 


52. Stebbins v. Lathrop, 4 Pick. 
(Mass.) 33; Gove vy. Harris, 4 Dem. 
Surr. (N.Y.) 293. 

53. Ala:—McGrews v. McGrews, 1 
Stew.&P. 30. 


Ga.—Hooks v. Brown, 
125 Ga. 122. 


Ind.— Veasey v. Day, 94 N.E. 481, 
175 Ind. 406; Stone v. Huxford, 8 
Blackf. 452. 


La.—Lytle’s Succession, 1 Rob. 268. 
Mass.—Stebbins vy. Lathrop, 4 Pick. 
aos 


53 S.E. 583, 


Mich.—Morford v. Dieffenbacker, 20 


N.W. 600, 54 Mich. 593. 


N.M.—Bent v. Thompson, 23 P. 234, 
5 N.M. 408 faff 11 S.Ct. 238, 138 U.S. 


114, 34 L.Ed. 902]. 


N.Y.—Dodd v. Anderson, "90 N.E. 
L137 1197)NoY.) 466, 27 L.R.A.N.S. 336, 
18 Ann.Cas. 738; Russell v. Hartt, 87 
INAY = © 19,0 3 N.Y.Wkly.Dig. 309 Taft 
9 N.Y. Wkly. Dign) 645.) In) re’) Bog- 
strand’s Estate, 267 N.Y.S. 396, 149 
Misc. 356; In re Meiselman’s Will, 244 
N.Y.S. 758, 138 Mise. 104; Foster v. 
Foster, 7 Paige 48. 


N.C.—Enloe v. Sherrill, 28 N.C. 212. 


Tex.—Ryan vy. Texas, etc., R. Co., 
64 Tex. 239. 


Wis.—Hanley v. Kraftczyk, 96 N. 
ie 820, 119 Wis. 352, 9 Prob.Rep,Ann. 
581. 

B.C.—Re Comer, 20 B.C. 432. 


{a] “The basic test of authority 
to propound is interest in the estate. 
In re Meiselman’s Will, 244 N.Y.S. 
758, 761, 138 Misc. 104. 


[b] Persons held sufficiently in- 
terested in estate to probate will.— 
(1) Administrator of an estate con- 
sisting in part of a mortgage given 
by a devisee. Lafferty v. Lafferty, 5 
Redf.Surr. (N.Y.) 326. (2) A guard- 
ian of a beneficiary. Morford v. Dief- 
fenbacker, 20 N.W. 600, 54 Mich. 593. 
(3) A privy in an estate with the 
devisee. Hanley v. Kraftczyk, 96 N. 
W. 820, 119 Wis. 352, 9 Prob.Rep.Ann. 
581. 


{c] Heir at law and next of kin.— 
(1) The will of a competent testatrix, 
who at her death was the owner of 
real property only, which did not 


The rights of the re- 


WILLS 


[68 C.J.] 889 


spective interested persons to have the will probat- 
ed are several,®® and one of such persons may be es- 
topped from propounding a will by his own acts or 
the acts of those under whom he elaims,°! but not 
by the acts of third persons,®* and the fact that 
one of such persons may have so acted as to estop 
him from having the will probated is no bar to an 
action to probate by another interested person not 
personally in default.°? 


Purchaser in good faith who believes that the par- 
ties under whom he claims are the only heirs at law 
of the deceased owner may ask for probate of the 
owner’s will as a muniment of title;®* and this right 
of the purchaser is not affected by the fact that a 
devisee defaulted on his application for probate,®® 
and, where all the parties are before the court, re- 
gardless of the sufficieney of service of citation on 


such application by the devisee;°® nor is his right 


nominate an executor, may be ad- 
mitted to probate on the petition of 
the only heir at law and next of kin. 
In re Enright’s Will, 179 N.Y.S. 757, 
109 Misc. 337. (2) Decedent’s broth- 
er is authorized to petition for the 
probate of decedent’s will. In re Bog- 
strand’s Estate, 267 N.Y.S. 396, 149 
Misc. 356. 


‘{d] Husband of decedent, not 
named in ‘the will as legatee or execu- 
tor, may maintain a proceeding for 
probate as a “person interested in the 
estate.” In re Tracy’s Estate, 258 
N.Y.S. 657, 148 Misc. 800. 


54 Finch v. Finch, 
Keniston v. Adams, 14 A. 203, 
290. 


14 Ga. 362; 
80 Me. 


55. Powell v. Hayes, 3 S.W.(2d) 
974, 176 Ark. 660. 


56: Finch y. Finch, 14 Ga. 362; 
Enloe vy. Sherrill, 28 N.C. 212. 

57. Conn.—Goodman vy. Russ, Af 
Conn. 210. 


Mich.—Diem y. Drogmiller, 122 N. 
W. 637, 158 Mich. 380. , 


Miss.—Cochran v. Henry, 65 So. 218, 
107 Miss. 233. 


N.Y.—Matter of Rollwagen’s Will, 
48 How.Pr. 103. 


Ohio.—State ex rel. Haughey v. 
Lueders, (App.) 187 N.E. 724. 


[a] Person is not sufficiently in- 
terested to allow her to propound the 
will, when she is the wife of a devisee 
and her only interest is that of her 
inchoate right of dower. Matter of 
Rollwagen’s Will, 48 How.Pr. (N.Y.) 
103. 


[b] Attorney for beneficiary.—A 
contract between the sole beneficiary 
under an unprobated will and an at- 
torney for services for the probate of 
the will, for one-half of whatever the 
beneficiary receives under a decree or 
settlement, does not give the attorney 
a right to propound the will for pro- 
bate. Cochran v. Henry, 65 So. 213, 
107 Miss. 233. 


{[c] Trustee under a probated will 
has no such interest aS would au- 
thorize him to maintain an action to 
secure the probate of an earlier will. 
State ex rel. Haughey v. Lueders, 
(Ohio App.) 187 N.E. 724. 


58. In re Hammond, 147 N.Y.S. 884, 
163 App.Div. 877. 


[a] One who has parted with his 
entire interest in the estate of a de- 
cedent is not entitled to an order re- 
quiring the production of an alleged 
will of decedent, for he is not a person 


to probate the will affected by the fact that the 


interested in the estate within a stat- 
ute that whenever it shall appear 
by petition of any person interested in 
the estate that there is reasonable 
ground to believe a will has been con- 
cealed the court must make an order 
for the production of such instru- 
ment. In re Hammond, 147 N.Y.S. 884, 
163 App.Div. 877. 


59. Abdill v. Abdill, 128 N.E. 741, 
295 Ill. 40. 


60. Abrams v. Ross’ Estate, (Tex. 
Commn.App.) 250 S.W. 1019 [aff (Civ. 
App.) 239 S.W. 705]. 


61. In re Broffee’s Estate, 172 N.W. 
541, 206 Mich. 107; Matter of Lyman’s 
Will, 36 N.Y.S. 117, 14 Misc..352. 


[a] MDlustration.—Where the hus- 
band of the testatrix propounds a will 
and acts thereunder, as beneficiary 
and executor, for many years, he and 
those claiming under him are es- 
topped from offering a later will for 
probate. Matter of Lyman’s Will, 36 
N.Y.S. 117, 14 Misc. 352. 


[b] Acts not constituting estop- 
pel. Persons claiming title under an 
instrument are not estopped from pro- 
pounding it as a will by the fact that 
they ineffectually claimed it was a 
deed when defending an action in 
ejectment, on the ground of election 
of remedies, such doctrine not apply- 
ing to a case of mistaken remedy. In 
re Broffee’s Estate, 172 N.W. 541, 206 
Mich. 107. 


62. Paxton v. Brogan, 12 N.Y.S. 
563, 58 Hun 610, 26 Abb.N.Cas. 389 
ee 10 N.Y.S. 308, 26 Abb.N.Cas. 389, 
3911. 


[a] Person who is named as 
residuary legatee and devisee under 
two different wills of the same testa- 
tor is not estopped from propound- 
ing the second will by the act of the 
person named as executor of the first 
will procuring the probate of that 
will. Paxton ‘v. Brogan, 12 N.Y.S. 
563, 58 Hun 610, 26 Abb.N.Cas. 389 
[aff 10 N.Y.S. 303, 26 Abb.N.Cas. 389, 
391]. 


63. Abrams y. Ross’ Estate, 250 
S.W. 1019 [aff (Civ.App.) 239 S.W. 
705]; St. Mary’s Orphan Asylum y. 
Masterson, 122 S.W. 587, 57 Tex.Civ. 
App. 646. 


64. Howley v. Sweeney, (Tex.Civ. 
App.) 288 S.W. 602; St. Mary’s Orphan 
Asylum v. Masterson, (Tex.Civ.App.) 
122 S.W. 587. 


65. Howley v. Sweeney, 
App.) 288 S.W. 602. 


66. Howley v. Sweeney, supra. 


(Tex.Civ. 
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heirs contesting the will had given his vendee a 
quitelaim deed for the property, where it appears 
that he had been involved in litigation with such 
heirs respecting the property, and although the suit 
had been dismissed there was nothing to prevent its 
being refiled.®* 

[§ 620] 7. Mode and Scope of Proceedings and 
Relief°*—a. In General. Formerly a proceeding to 
probate a will was governed by ecclesiastical law;°® 
but from an early date such a proceeding has become, 
in most, if not all, jurisdictions, purely a statutory 
proceeding, and accordingly is governed entirely 
by statute,"? the probate court having only such pow- 
ers in such proceeding as are given by statute.‘+ 
The proceeding is generally in rem,‘? in which the 
determination of the status of the instrument pro- 
pounded for probate affords the res on which the 
court’s jurisdiction is visited.7% It is also a special 
proceeding as distinguished from an action,‘* in 
which proceeding the petitioner or proponent ap- 
pears as plaintiff and tenders the issues of fact rel- 
evant to the ultimate question of the validity of the 
will.7® The statutory rules or requirements are bind- 
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ing onthe court as to the kind and quantity of evi- 
dence, the character and number of witnesses,‘° the 


facts to be proved,** and as to the duty of the court 


to cause the attendance of and to examine witness- 
es,® or as to examining the person offering the will 
as to how it came into his hands,‘° or to probate, or 
refuse to probate, the will.8° When the statutory 
requirements are complied with, no others can be 
prescribed or adopted by the court.* Under a stat- 
utory provision that the court, or a clerk thereof in 
vacation, subject to the confirmation or rejection 
of the court, shall take proof of the will, proof tak- 
en in open court or before the clerk in vacation is 
sufficient to justify the court at a subsequent term 
in probating the will.8? 


Presentation for probate. A willis presented for 
probate when it is filed in the proper court, together 
with a sufficient application “for its probate as re- 
quired by law,** and remains presented for probate 
as long as the proceeding so instituted is entitled to 
recognition as a pending proceeding,*+ the burden 
resting on the proponents to prosecute the proceed- 
ing with reasonable diligence.®® 


the execution and probation of wills 
and the filing and proving of claims 
against estates of full-blood Indians. 
PAPIBY Bees OSS DY 


67. Howley v. Sweeney, supra. 
68. Cross references: 
Action to: In re Fish’s Bstate, 
Construe will see infra XII in 69] Okl. 12. 
Cry 


Contest will see infra §§ 667-681. 
Establish rejected will see infra 
§ 650. 
Nature of probate generally see su- 
pra §§ 596-600. 
Opposition to probate see infra §§ 
629-640. 


69. Lillard v. Tolliver, 
576, 154 Tenn. 504. 


“Phe probate of a will is governed 
by rules of ecclesiastical law, ex- 
cept where a change by statute, or 
where the spirit of our institutions 
makes the application of them im- 
possible or unwise. Lillard v. Tol- 
liver, 285 S.W. 576, 578, 154 Tenn, 504. 


“Ecclesiastical law’ 19 C.J. p 1010. 


Jurisdiction of ecclesiastical courts 
see infra § 689. 


70. Cal.—In re Anthony’s Estate, 
15 P.(2d) 531, 127 Cal.App. 186. 


Tll.—McCormick v. Meisenheimer, 
168 N.E. 685, 337 Ill. 65; American 
Trust & Safe Deposit Co. v. Eckhardt, 
162 N.E. 843, 331 Ill. 261; Robertson 
v. Yager, 158 N.E. 709, 327 Ill. 346; 
Shepherd v. Yokum, 154 N.E. 156, 323 
Tll. 328; Buerger v. Buerger, 148 N. 
BE. 274, 317 111. 401; Thornton v. Hern- 
don, t4beN-.E) 603; 314 Tl. 8605. Ini re 
Glos, 255 Ill.App. 567 [aff 173 N.E. 
604, 341 Ill. 447, 72 A.L.R. 1328]. 


N.J.—In re Whitehead’s Estate, 94 
A. 796 [aff 99 A. 1071, 86 N.J.Eq. 439] 
(statute held valid). 


Ohio.—Kelley v. Hazzard, 117 N.E. 
182, 96‘Ohio St. 19; Gibson’s Estate, 
1 Ohio N.P.N.S. 552. 

Okl.—In re Fish’s Estate, 
803, 107 Okl. 12. 

R.I.—Rhode Island Hospital Trust 
Co. v. Sherman, 159 A. 740, 52 R.I. 207. 

Tex.—Clements v. T'exas Co., (Civ. 
ADD.) 23s) SAW. oI3 

[a] As to Indians.—In the absence 


of a federal statute prescribing a dif- 
ferent method, state statutes govern 


285 S.W. 


Pappy AEF: 


Laws governing Indians generally 
see Indians §§ 107-117. 


71, Matter of Schrader’s Will, 20 
Ohio N.P.N.S. 4383. And see cases 
supra note 70. 


Courts of probate jurisdiction gen- 
erally see Courts §§ 419-444. 


72. See supra § 597. 


73. Frederick v. Wilbourne, 73 So. 
442, 198 Ala. 137. 


74. In re Anthony’s Estate, 15 P. 
(2d) 531, 127 Cal.App..186; In re De- 
laney’s Estate, 223 N.W. 486, 207 Iowa 
451; Sisters of Visitation v. Glass, 
45 Iowa 154; Matter of Smith, 95 N. 
Y. 516; In re Cronin’s Will, 257 N.Y. 
eee 143 Misc. 559 [aff 261 N.Y.S. 


Nature of probate generally see su- 
pra §§ 596-600. 


ih ates proceeding” see Actions § 


75. In re Relph’s Estate, 221 P. 


361, 192 Cal. 451. 


76. American Trust & Safe Depos- 
it €o. vi Eckhardt, 162) N.E. $43, 331 
Ill, 261; In re Witt’s Will, 243 P. 296, 
120 Kan. 200; In re Noyes’ Estate, 
LOB el O1775 40 Mont. 190. 


Cross references: 

Evidence generally see infra §§ 747— 
759, 763-819. 

Production of evidence and witnesses 
generally see infra §§ 866-876. 


Testimony of attesting witnesses 
pepeae see infra §§ 766, 767, 800— 
805. 

77. American Trust & Safe Depos- 


it Co. v. Eckhardt, 162 N.B. 848, 331 
Ill. 261. 


Questions for determination gen- 
erally see infra §§ 621-623. 


78. In re Witt’s Will, 243 P. 296, 
120 Kan. 200; nine v. Snyder, 120 
A. 710, 142 Md. 290 


[a] As to doatamentnee capacity. 
—Under a statute, providing that in 


App.) 239 


“proving a will’ the witnesses thereto 
“shall be examined,” it is not neces- 
sary for its probate that they be ex- 
amined as to the testator’s testa- 
mentary capacity, when there is no 
contest as to his mental condition. 
ayer v. Snyder, 120 A. 710, 142 Md. 


79. Snyder yv. Snyder, supra. 


[a] Failure to examine the ex- 
ecutor or other person exhibiting a 
will as to the manner in which it 
came into his hands does not invali- 
date the probate, where the court has 
received from other sources evidence 
that the will is genuine and executed 
in compliance with all the require- 
ments of the law by a qualified per- 
son, and properly attested. Snyder 
v. Snyder, 120 A. 710, 142 Md. 290. 


80. In re Witt’s Will, 243 P. 296, 
120 Kan. 200. 


81. Robertson v. Yager, 158 N.E. 
709, 327 Ill. 346; Shepherd vy. Yokum, 
154 N.E. 156, 323 Ill. 328; In re Noyes’ 
Estate, 105 P. 10138, 40 Mont. 178. 


[a] “The sole inquiry about 
which the court is concerned is wheth- 
er these [statutory] requirements 
have been complied with. The courts 
may not, therefore, out of regard for 
the supposed intention of the testa- 
tor, however clearly it may be man- 
ifested by the attendant circumstanc- 
es, adopt a rule which would open 
the way for the same frauds which 
the statute was designed to prevent.” 
In re Noyes’ Estate, 105 P. 1013, 1016, 
40 Mont. 178. 


82. Farris v. 
825, 242 Mo. 1. 
83. Abrams v. Ross’ Estate, (Tex. 


Commn.App.) 250 S.W. 1019 [aff (Civ. 
S.W. 705]. 


Duty to wroduce will for probate 
see supra § 6 


84. ee v. Ross’ Bstate, (Tex. 
Commn.App.) 250 S.W. 1019 [aff (Civ. 
App.) 239 S.W. 705]. 


Abatement and revival of proceed- 
ing see infra § 628. 


85. Abrams vy. Ross’ Estate, (Tex. 
Commn.App.) 250 S.W. 1019 [aff (Civ. 
App.) 239 S.W. 705]. 


Burchard, 145 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


PAN 
N.W. 
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[§ 621] b. Questions for Determination’*—(1) 
In the probate of a will the principal 
question to be determined 1s one of status;*? the only 
issue, particularly where the probate is in solemn 
form®’ or where there is opposition to the probate,*® 
is the question of devisavit vel non, 
words, whether in fact the instrument in question 
constitutes a will of decedent®® or, as more specif- 
ically stated, the general rule is that in a proceed- 
ing to probate a will, the only proper and necessary 
matters for consideration and determination are the 


In General. 


86. Scope of inquiry in independ- 
ent actions attacking will or probate 
see infra § 670. 


87. Allison v. Smith, 16 Mich. 405; 
In re Burns’ Will, 246 N.W. 704, 210 
Wis. 499; Taylor v. Hoyt, 242 N.W. 
141, 207 Wis. 520; Graef v. Kanouse, 
238 N.W. 377, 205 Wis. 597. 


88. See infra § 624. 
89. See generally infra §§ 629-640. 


so. Ala.—Frederick v. Wilbourne, 
73 So. 442, 198 Ala. 137. 


Cal.—In re Cook’s WBstate, 
553, 173 Cal. 465. 


Ga.—Johnson vy. Ellis, 158 S.E. 39, 
172 Ga. 4385; Wells vy. Thompson, 78 
S.E. 823, 140. Ga. 119) 47 L.R.A.N.S: 
722, Ann.Cas.1914C 898; Wetter’ v. 
Habersham, 60 Ga. 193. 


Kan.—In re Witt’s Will, 253 P. 
120 Kan. 200. 


Md.—Home for the Aged of Meth- 
odist Episcopal Church y. Bantz, 66 A. 
701, 106 Md. 147. 


eb.—In re Johnson’s Estate, 161 
429, 100 Neb. 791; In re Wiese’s 
Estate, 153 N.W. 556, 98 Neb. 463, L. 
R.A.1915E 832. 


N.C.—In re Campbell’s Will, 132 S. 
E. 472, 191 N.C. 567; Phifer v. Mullis, 
83 S.E. 582, 167 N.C. 405. 


Okl.—Courtney v. Daniel, 253 P. 990, 
124 Okl. 46; Armstrong v. Letty, 209 
P. 168, 85 Okl. 205; Hill v. Buckholts, 
183 P. 42, 75 Okl. 196; Letts. v. Letts, 
176 P.. 234, 73. OK. 3135+ Bell. v. Davis, 
155 P. 1132, 55 Okl. 121; Chouteau v. 
Chouteau, 152 P5373, 49. Ok). 1057.1n 
re Allen’s Will, 144 P. 1055, 44 Okl. 
392; Nesbit v. Gragg, 129 P. 705, 36 
Okl. 703; Taylor v. Hilton, 100 P. 537, 
23 Okl. 354, 18 Ann.Cas. 385. 


S.C.—In re King’s Will, 
850, 132 S.C. 63. 


Wis.—Cowie v. Strohmeyer, 136 N. 
W. 956, 137 N.W. 778, 150 Wis. 401. 


And see cases infra note 91. 

“Devisavit vel non” 18 C.J. p 1033. 

Submission of issues see infra §§ 
836-864. 

91. Ala.—Woodruff v. Hundley, 29 
So. 98, 127 Ala. 640, 85 Am.S.R. 145; 
Soe Heirs v. Hall's Ex’ rs, 38 Ala. 
131 

eat Th re Cook’s Estate, 160 P. 


bole, Cale4too. eine rev Ptorr, vi JP: 
825, 144 Cal. 121. 


D.Cc.—Kultz v. Jaeger, 29 App.D.C. 
300; Vestry of St. John’s Parish v. 
Bostwick, 8 App.D.C. 452. 


Ga.—Johnson v. Ellis, 158 S.B. 39, 


160) P- 


296, 


128 S.E. 


172 Ga. 4385; Wetter v. Habersham, 
60 Ga. 193; Finch v. Finch, 14 Ga. 
362. 


Hawaii.—Matter of Walter’s Es- 
tate, 27 Hawaii 136, 140 [quot Cyc]. 


Tll.—Shepherd v. Yokum, 154 N.E. 
156, 323 Ill. 328. 


[68 C. J.—46] 
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or in other 


voked.°5 


Iowa.—Neimand v. Seemann, 114 N. 
W. 48, 186 Iowa 713; Murphy v. 
Black, 41 Iowa 488. 


Kan.—In re Witt’s Will, 243 P. 296, 
120 Kan. 200. 


Ky.—Wells v. Lewis, 228 S.W. 3, 
190 Ky. 626, 631 [cit Cyc]; Kelly v. 
Kelly, 5 B.Mon. 309. 


Mich.—Bliss v. Macomb Probate 
Judge, 88 N.W. 390, 129 Mich. 127; 
In re Lamb, 80 N.W. 1081, 122 Mich. 
239; Brown v. Just,-77 Nuw.. 263, 118 
Mich. 678, 4 Prob.Rep.Ann. 239; Bes- 
ancon v. Brownson, 39 Mich. 388; Al- 
lison v. Smith, 16 Mich. 405. 


Minn.—Graham v. Birch, 49 N.W. 
697, 47 Minn. 171, 28 Am.S.R. 339. 


fae Oe epee ok v. Watson, 40 Miss. 


Mo.—Cox v. Cox, 13 S.W. 1055, 101 
Mo. 168. 


Mont.—In re Hobbins’ Estate, 108 
P. 7, 41 Mont. 39; In re Noyes’ Estate, 
105 P. 1013, 40 Mont. 178. 


N.J.—In re Dietz, 41 N.J.Eq. 284, 7 
A. 443. 


N.C.—In re Campbell’s Will, 132 S.E. 
472, 473, 191 N.C. 567 [quot Cye]; In 
re Murray’ s Will, 54 S.E. 435, 141 N.C. 
588; Wood v. Sawyer, 61 N.C. PAN 


N.D.—Lowery v. Hawker, 133 N.W. 
18522) NDE 318) Site RAL Nese 043: 


Ohio.—In re Hathaway’s Will, 4 
Ohio St. 383; In re Mrs. Oskamp’s 
ae 5 Ohio S.&C.P. 584, 7 Ohio N.P. 


Okl.—Taylor v. Hilton, 100 P. 537, 
23 Okl. 354, 18 Ann.Cas. 385. 


Pa.—In re Baum’s Estate, 103 A. 
614, 260 Pa. 33; In re Carson’s Estate, 
88 A. 311, 241 Pa. 117. 


S.C.— Jolliffe v. Fanning, 44 §8.C.L. 
186. 


Wash.—Montrose v. Byrne, 
534, 24 Wash. 288. 


Eng.—Barnes vy. Vincent, 5 Moore 
P.C. 201, 13 Reprint 468. 


[a] Reason for rule.—‘‘This is be- 
cause fundamental in the law of wills 
is the general doctrine that the effect 
of an order admitting a will to pro- 
bate goes no farther than to estab- 
lish the will as an instrument of evi- 
dence.” Neimand v. Seemann, 114 N. 
W. 48, 186 Iowa 713, 716. 


[b] “he object of a hearing when 
a supposed will is presented for pro- 
bate is to determine whether it has 
been executed with the formalities re- 
quired by law.’’ In re Weedman’s 
Estate, 98 N.E. 956, 254 Ill. 504, 506. 


[c] All facts bearing on execution 
of a will, whether it involves a gift 
within the provisions of a religious 
society act, or not, are regularly open 
to proof on the probate of the will. 
Allison v. Smith, 16 Mich. 405. 


[d] Where will of feme covert 


6452, 


prima facie shows that she had pow-] mine the existence of such fact. 
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testamentary character of the instrument, testamen- 
tary capacity of the testator, the due execution of 
the will in accordance with the statutory require- 
ments,?! the presence or absence of fraud, mistake, 
or undue influence,?? 
ment is in fact the testator’s last will and testa- 
ment,®* or whether, on the other hand, decedent died 
intestate, without leaving any last will or testa- 
ment,?* as whether a will made by him had been re- 
When such facts are established, the pro- 
bate court has no diseretion but must admit the will 


and as to whether the instrn- 


er to make a testamentary disposi- 
tion of her property, the will should, 
on proof of due execution, be admitted 
to probate without inquiry as to 
whether she in fact had such power 
or whether it was properly exercised. 
Kelly v. Kelly, 5 B.Mon. (Ky.) 369; 
In re Yates’ Will, 2 Dana (Ky.) 215. 


Cross references: 


As to what matters probate is conclu- 
sive see infra § 1093. 


Competency to make will see supra 
§§ 10-100. 


Execution of will generally see su- 
pra §§ 273-394. 


$2. PCa ly v. Jaeger, 29 Ap 
D:Cy 300 3 


Ga. SJrchenes v. Ellis, 158 S.E. 39, 
172 Ga. 435. 


Hawaii.—Matter of Walter’s Es- 
tate, 27 Hawaii 136, 140 [quot Cyc]. 


Ky.—Wells v. Lewis, 228 S.W. 3, 
190 Ky. 626, 631 [cit Cyc]. 


Neb.—In re Johnson’s Estate, 161 
N.W. 429, 100 Neb. 791. 


N.H.—Glover v. Baker, 
1 N:H. 393. 


N.C.—In re Campbell’s Will, 132 S. 
E. 472, 473, 191 N.C. 567 [quot Cyc]. 


N.D.—Lowery v. Hawker, 133 N.W. 
918, 22 N.D. 318, 37 L.R.A.N.S. 1143: 


And see cases supra note 91. 


{a] In Illinois fraud may be urged 
as a ground for denying probate; but 
the question of undue influence, while 
a ground for contesting the will, can- 
not be raised in a proceeding to pro- 
bate the will. Shepherd vy. Yokum, 
154 N.E. 156, 323 Ill. 328; Schaefer 
v. Schaefer, 215 Ill.App. 208. 


Fraud, mistake, and undue influence 
as affecting validity of will general- 
ly see supra §§ 432-448. 


93. Johnson v. Ellis, 158 S.E. 39, 
172 Ga. 485; Lorieux v. Keller, 5 Iowa 
196, 68 Am.D. 696; Lowery v. Hawk- 
er, 133 N.W. 918, 22 N;. De 318, 37>. R. 
A.N.S. 11438; Whittle v. Roper, 141 
S.E. 753, 149 Va. 896; Tyson v. Scott, 
81 S.H. 57, 116 Va. 243. 


94. In re Bassett’s Estate, 238 P. 
666, 196 Cal. 576. 


95. Research Hospital v. Continen- 
tal Illinois Bank & Trust Co., 186 N.E 
170, 352 Ill. 510; Taylor v. Martin’s 
Estate, 3 S.W.(2d) 408, 117 Tex. 302 
[rev (Civ.App.) 263 S.W. 1102]. 


[a] Reason for rule.—‘Jurisdic- 
tion to probate wills necessarily im- 
plies jurisdiction to refuse to pro- 
bate instruments which are not wills. 
The power to determine whether a 
subsequent marriage is valid, and so 
revokes the will is but inciden- 
tal to the power to determine the va- 
lidity of the will. Whether the act 
revoking the will is admitted or de- 
nied clearly cannot affect the juris- 
diction of the court to try and deter- 
To 


83 A. 916, 


892 [68 C.J.] 


to probate,®® although it is in violation of a contract 
which called for a different testamentary disposi- 
Under a statute giving the probate court ex- 
elusive jurisdiction of all matters relating to the 
probate and contest of wills, the court may refuse to 
probate a will which is invalid for any purpose,°® 
but a will valid for any purpose must be probated.®® 


Matters that may or may not be considered. In 
determining whether the instrument or paper in 
question is admissible to probate as the will of de- 
cedent, the probate court may consider whether the 
testator knew the contents of the instrument of- 
fered for probate as his will, and desired to execute 
it as such,! and inquire into matters of fact on 
which its jurisdiction depends ;? and, where the men- 
tal incapacity of the testator is in issue, the inquiry 
But it has no pow- 


tion.®? 


must be of the broadest range.* 


hold that the probate court, upon suf- 
ficient proof of the due execution of 
the will by a competent testator . 
must admit the will to probate not- 
withstanding it is not valid because 
subsequently revoked, would be to put 
all parties interested in a will to the 
expense of prosecuting or defending 
a separate suit in the circuit court to 
determine facts which may have been 
admitted or clearly shown in the pro- 
bate court. Such a limitation on the 
power of the probate court conferred 
by the Constitution to probate wills 
finds no support in the cases.’’ Re- 
search Hospital v. Continental Illinois 
Bank & Trust Co., 186 N.E. 170, 174, 
352 Ill. 510. 


[b] Revocation by operation of 
law may be adjudged on a contested 
application to probate a will. Taylor 
v. Martin’s Estate, 3 S.W.(2d) 408, 
sea 302 [rev (Civ.App.) 263 S.W. 
1 : 


Revocation of will generally see su- 
‘pra §§ 478-560. 


96. Alaska.—In re Person’s Will, 7 
Alaska 466. 


Cal.—In re Vernon's Estate, 187 P. 
dt 182. Cal. 91. 


Ill.—Doran vy. Mullen, 78 Ill. 342. 


La.—Succession of Seals, 140 So. 
476, 174 La. 275. 


Okl.—Brock v. Keifer, 157 P. 88, 59 
Okl. 5; Taylor v. Hilton, 100 P. 587, 
23 Okl. 354, 18 Ann.Cas. 385. 


Pa.—In re Baum’s Wstate, 
614, 260 Pa. 33. 


And see cases supra note 91. 


[a] Essentials to valid will are 
purely questions of fact, and are prop- 
er matters of inquiry; and, when they 
affirmatively appear, the right to have 
the paper admitted to probate is fully 
established. In re Baum’s Estate, 
103 A. 614, 260 Pa. 338. 


[b] Existence of property.—Evi- 
dence that decedent left fifty dollars 
in a bank in his name at his death 
which was not transferred to his wife 
was sufficient to authorize admission 
of his will to probate, if it was neces- 
sary at all to show the existence of 
property subject to administration. 
In re Vernon’s Estate, 187 P. 11, 182 
Cal. 91. 


In New York: see 
note 16. 


97. In re Berry’s Estate, 233 P. 
330, 195 Cal. 354; In re Rolls’ Hstate, 
226 P. 608, 193 Cal. 594; Ellsworth v. 
Aldrich, (Tex.Civ.App.) 295 S.W. 206. 
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infra text and 
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Contract to make will see supra §§ 
187-206. 


Remedy for breach of contract see 
supra § 207. 


98. Clearspring Tp. of La Grange 
County v. Blough, 88 N.H. 511, 89 N. 
E. 369, 173 Ind. 15. 


99. Clearspring Tp. of La Grange 
County v. Blough, supra. 


1. Wells v. Thompson, 78 S.E. 823, 
140 Ga. 119, 47 L.R.A.N.S. 722, Ann. 
Cas.1914C 898. 


a Whitehead v. Roberts, 85 A. 
538, 86 Conn. 351, Ann.Cas.1914A 134. 


[a] Thus the probate court has 
jurisdiction, on application to admit 
a will to probate, to entertain a claim 
that the testatrix died a resident of 
another state and to make a decision 
thereon. Whitehead v. Roberts, 85 A. 
538, 86 Conn. 351, Ann.Cas.1914A 134. 


Jurisdiction of probate court gen- 
erally see Courts §§ 419-444. 


3. Johnston v. Johnston, 
450, 174 Ala. 220. 


Mental disabilities to make will 
generally see supra §§ 62-100. 


4 Armstrong vy. Letty, 209 P. 168, 
85 Okl. 205. 


[a] Approval and acknowledg- 
ment of will of a full-blood Indian, 
required by Act Congr. April 26, 1906 
§ 23, as amended by Act Congr. May 
27, 1908 § 8, is not an element of the 
execution and attestation contemplat- 
ed by the state statutes and is not 
within the purview of the jurisdiction 
of the county court in admitting a 
will to probate. Armstrong vy. Letty, 
209 P. 168, 85 Okl. 205. 


5. In re Tunison’s Will, 90 A. 695, 
83 N.J.Eq. 277 [aff 938 A. 1087]. 


6. In re Burke’s Estate, 134 P. 11, 
66 Or. 252; Ellsworth vy. Aldrich, 
(Tex.Civ.App.) 295 S.W. 206. 


[a] Agreement for mutual wills.— 
(1) In proceedings to probate a will, 
the court cannot pass on the claim 
that a former will was made by the 
testator, under an agreement with his 
wife for mutual wills, under which 
agreement he had been in possession 
of the property. In re Burke’s Es- 
tate, 134 P. 11, 66 Or. 252. (2) Joint 
and mutual wills generally see infra 
MLVi in -69iC:P: 


Contract to make will see supra 
§§ 187-206. 


7. Ross’ Estate v. Abrams, (Tex. 
Civ.App.) 239 S.W. 705 [aff (Commun. 
App.) 250 S.W. 1019]. 


57 So. 
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er to consider or determine any matter not connect- 
ed as an issue with the probate;* it may not consider 
the validity of gifts inter vivos made by the tes- 
tator,® or a contract in pursuance of which the will 
was made,® the use to which the will may be put aft- 
er probate;? or determine the manner in which the 
property is to be distributed,® or whether the title 
to the property in question was in the testator;® or 
adjust a creditor’s claim against the estate.*° 


In New York,'! under the statute’? which applies 
equally to wills of real and of personal property,*? 
it is the duty of the surrogate to inquire into and 
be satisfied with the genuineness of the will and the 
validity of its execution before admitting the will 
to probate, although no objections to probate are 
filed,1* and, where no objections are filed to the pro- 
bate, the only question involved is the sufficiency of 


8. Cowie v. Strohmeyer, 136 N.W. 
956, 137 N.W. 778, 150 Wis. 401. 


9. Winston v. Elliott, 53 So. 750, 
169 Ala. 416. 


[a] Thus the question whether the 
equitable title of the property claimed 
to belong to the testator’s estate was 
in the testator, or in the contestants, 
the heirs of his deceased wife, should 
not be tried on the contest of the pro- 
bate of the will. Winston v. Elliott, 
53 So. 750, 169 Ala. 416. 


ion New York see infra text and note 


10. In re Marx’s Estate, 167 N.W. 
976, 201 Mich. 504. 


[a] Thus the probate court, enter- 
taining proceedings by executors to’ 
probate will, cannot adjust a credi- 
tor’s claim against the testator’s es- 
tate, the creditor contesting probate, 


|for one is not required to will his 


property to his creditors at peril of 
having his will set aside. In re 
Say Hstate, 167 N.W. 976, 201 Mich. 


11. As to construction of will see 
infra § 623. 


12. [a] Statute provides: (1) 
“Before admitting a will to ‘probate, 
the surrogate must inquire  par- 
ticularly into all the facts and cir- 
cumstances, and must be satisfied 
with the genuineness of the will and 
the validity of its execution. If it 
appears to the surrogate that the will 
was duly executed; and that the tes- 
tator, at the time of executing it, was 
in all respects competent to make a 
will and not under restraint; it must 
be admitted to probate as a will valid 
to pass real property, or personal 
property, or both, as the surrogate de- 
termines, and the petition and cita- 
tion require, and must be recorded ac- 
cordingly. The decree admitting it 
to probate must state whether the 
probate was or was not contested.” 
Surrogate’s Ct. Act § 144, as reén- 
acted by L. (1929) ¢ 229; Code Civ. 
Proc. § 2614 (as revised by L. [1914] 
c 443 from §§ 2622, 2623). (2) This 
statute was formerly enacted in L. 
(1837) ¢ 460 § 18. Matter of Schil- 
linger, 179 N.E. 380, 258 N.Y. 186, 188. 


13. In re Bartholick’s Will, 36 N. 
Jas GPa DIN Gye KAR 


14. Matter of Turell, 59 N.E. 910, 
166 N.Y. 330; Matter of Merriam, 32 
N.E. 621, 136 N.Y. 58; In re King’s 
Will, 225 N.Y.S. 536, 130 Misc. 907; 
In re Robinson’s Will, 150 N.Y.S. 115, 
87 Misc. 164; In re Shaper’s Will, 149 
N.Y.S. 468, 86 Misc. 577; In re Swatz’s 
Will, 139 N.Y.S. 1105, 79 Misc. 388; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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In re De Witt’s Will, 198 N.Y.S. 92. 


[a] Surrogate must be satisfied as 
to all elements enumerated in the 
statute. It must be shown that the 
paper offered as the will “is proper 
in form as to the location and gen- 
uineness of the decedent’s signature, 
the number of witnesses and their 
signatures, the circumstances under 
which the paper was executed, the de- 
cedent’s soundness of mind, and 

, whatever other facts the statute re- 
quires shall constitute a valid will.” 
Matter of Schillinger, 179 N.E. 380, 
258 N.Y. 186, 188; In re Cronin’s Will, 
257 N.Y.S. 496, 510, 143 Misc. 559 [aff 
261 N.Y.S. 936]. 


[b] Where objections to probate 
are filed and urged, decedent’s knowl- 
edge and understanding of will’s con- 
tents and questions of fraud, undue 
influence, restraint and incompetency, 
as well as factum of will, are exam- 
ined into on trial. In re Cronin’s Will, 
257 N.Y.S. 496, 1438 Misc. 559 [aff 261 
N.Y.S. 936]. 


[c] Action to establish validity of 
will under Code Civ. Proc. § 2653a, 
which has since been repealed, was 
closely analogous, so far as the issues 
were concerned, to a proceeding for 


probate. Carolan v. O’Donnell, 126 
N.Y.S. 551, 141 App.Div. 463. 
15. In re Hall’s Will, 154 N.Y.S. 


317, 90 Mise. 216. 


16. Matter of Davis, 75 N.E. 530, 
182 N.Y. 468; Matter of Pilsbury’s 
Will, 99 N.Y.S. 62, 113 App.Div. 893 
[afl- 79” NEB ie tlie 186 UN. Y.. 545); 
Busch v. Interborough Rapid Transit 
Co., 96 N.Y.S. 747, 110 App.Div. 705; 
Heath v. Heath, 42 N.Y.S. 1087, 18 
Mise. 521; In re Townley’s Will, 144 
N.Y.S. 750 [aff 149 N.Y.S. 1114, 164 
App.Div. 919]. 


[a] Parol agreement between tes- 
tator and another with respect to the 
title to the property purporting to be 
devised will not authorize the surro- 
gate to refuse probate. Heath v. 
Heath, 42 N.Y.S. 1087, 18 Misc, 521. 


[b] Effect of previous joint will.— 
The surrogate has no power to deny 
probate to a testatrix’s will, because 
of a previous joint will with her hus- 
band. In re Hermann’s Will, 165 N. 
Y.S. 298, 178 App.Div. 182. 


17. In re Bartholick’s Will, 36 N. 
BP 1,141 N.Y.S166. 


18. In re Bartholick’s Will, supra. 


19. Matter of Davis’ Will, 93 N.Y. 
S. 1004, 105 App.Div. 221 [aff 75 N.E. 
580, 182 N.Y. 468, 35 N.Y.Civ.Proc. 
151]; Van Wert v. Benedict, 1 Bradf. 
Surr. (N.Y.) 114. 


[a] What may become of remain- 
der on the death of a beneficiary in a 
contingency not foreseen by the tes- 
tator is a question which is not re- 
quired to be decided in advance by the 


the proof to establish the will.t® The surrogate has 
no discretion, but is required, and it is his duty, to 
admit the will to probate, where it is duly proved 
that the will was duly executed and that the testa- 
tor, at the time of executing it, was in all respects 
competent to make a will and was not under re- 
straint,1® but, on the other hand, it is the right and 
duty of the surrogate wholly to refuse probate if he 
becomes satisfied and finds that the testator had 
not mental capacity to make a will, or that the in- 
strument offered for probate was obtained by fraud 
and undue influence,’* and he is not required to ad- 
mit it as a will of personal property, although the 
only person contesting the probate is interested sole- 
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bated ;?3 


surrogate in proceedings to probate 
the will. Matter of Hoffman, 94 N. 
EH. 990, 201 N.Y. 247. 


[b] Whether testatrix made most 
equitable will possible, or the will 
which the surrogate would have made 
if in the same position, will not be 
decided by the surrogate. In re Rob- 
inson’s Will, 150 N.Y.S. 115, 87 Misc. 
164. 


[ec] Settlement of contest.—A sur- 
rogate has no power to determine 
whether the settlement of a will con- 
test was fraudulent, collusive, or im- 
provident. Matter of Evans’ Will, 69 
N.Y.S. 482, 58 App.Div. 502, 10 N.Y. 
Ann.Cas. 32 (rearg den 72 N.Y.S. 493, 
65 App.Div. 610). 


As to matters of construction see 
infra § 623. 


20. In re Gloucester’s Estate, 11 
N.Y.S. 899. 


[a] Thus the surrogate’s court has 
no power, in probate proceedings, to 
try the question of the making and 
effect of an antenuptial agreement by 
the testator to leave property to his 
wife, or to enforce its provisions. 
Adams v. Swift, 155 N.Y.S. 873, 169 
App.Div. 802, 15 Mills Surr. 493. 


Contract to make will generally see 
supra §§ 187-206. 


21. Matter of Merriam, 32 N.E. 
621, 136 N.Y. 58; In re Walker’s Will, 
32 N.E. 633, 1386 N.Y. 20; In re Smith, 
160 N.Y.S. 514, 96 Misc. 414. 


22. Jurisdiction of probate court 
to construe wills generally see infra 
XII in 69 C.J. 


23.. In re Galli’s Estate, 95 A. 422, 
250 Pae 120: Harris v. Harris, (Tex. 
Civ.App.) 276 S.W. 964; In re Hoege’s 
Will, 225 N.W. 938, 199 Wis. 332. 


[a] Construction of will is to be 
determined when the estate is as- 
signed or in proper proceeding in the 
county court therefor. In re Hoege’s 
Will, 225 N.W. 9388, 199 Wis. 332; In 
re Brandstedter’s Estate, 224 N.W. 
735, 198 Wis. 457. 


Actions to construe wills see infra 
XI in) 69, (Cc. 


24. See infra § 623. 


25. Ark.—Powell v. Hayes, 3 S.W. 
(2d) 974, 176 Ark. 660; Cartwright 
v. Cartwright, 250 S.W. 11, 158 Ark. 
278. 


Cal.—In re Cook’s Estate, 160 P. 
553, 173 Cal. 465; In re Cobb’s Estate, 
49 Cal. 599. 

D.C.—St. John’s Parish y. Bostwick, 
8 App.D.C. 452. 

Ga.—Wells v. Thompson, 78 S.E. 
828, 140 Ga. 119, 47 L.R.A.N.S. 722, 
Ann.Cas.1914C 898. 

Hawaii.—Matter of Walter’s Estate, 
27 Hawaii 136, 140 [quot Cyc]. 


ly as heir at law.18 
adjudicate on matters not directly connected with > 
the probate;1® he has no power to consider a con- 
tract to make a will,?° or to pass on a question of 
title of decedent’s estate attempted to be disposed 
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The surrogate has no power to 


[§ 622] (2) As to Construction, or Legal Effect 
of Provisions??—(a) General Rules. 
tion of a will is generally a matter for the courts 
to determine after the instrument has been pro- 
and, unless authorized by statute,?* the 
probate court, in a probate proceeding, has no pow- 
er to determine questions relating to the construc- 
tion or interpretation and legal effect of a will,?° or 


The construc- 


Ind.—Clearspring Tp. of La Grange 
County v. Blough, 88 N.E. 511, 89 N. 
BH 869) 17.3 Inde 15, 


Iowa.—In re Chapman’s Will, 188 
N.W. 837, 193 Iowa 1238; Neimand v: 
Seemann, 114 N.W. 48, 136 Iowa 713; 
Murphy v. Block, 41 Iowa 488. 


Kan.—In re Witt’s Will, 243 P. 296, 
120 Kan. 200. 


Ky.—Wells v. Lewis, 228 S.W. 3, 
190 Ky. 626, 631 [cit Cyc]. 


La.—Seals’ Suecession, 140 So. 476, 
174 La. 2:75. 


Md.—Home for Aged of Methodist 
Episcopal Church vy. Bantz, 66 A. 701, 
106 Md. 147. 


Mich.—Besancon v. Brownson, 
Mich. 388. 


Mont.—In re Noyes’ Estate, 105 P. 
1013, 40 Mont. 178. 


N.C.—In re Campbell’s Will, 132 S.E. 
472, 473, 191 N.C. 567 [quot Cyc]; In 
re Murray’s Will, 54 S.E. 435, 141 N.C. 
588; Wood v. Sawyer, 61 N.C. 251. - 


ae ee v. Mears, 15 Ohio St. 


39 


Okl.—Mantz v. Gill, 296 P. 441, 147 
Okl. 199; Courtney v. Daniel, 253 P. 
990, 124 Okl. 46; Rogers v. Mosier, 245 
P. 36, 121 Okl. 213; Armstrong v. Let- 
ty; 209 P. 168;> 850k] 20h eves 
Buckholts, 183 P. 42, 75 Okl. 196; In 
re Byford’s Will, 165 P. 194, 65 Okl. 
1593)" Brock wv. Keifer, ji1572 P88) 759 
Okl. 5; Bell v. Davis, 155 BP: 1132, 55 
Okl. 121; Chouteau v. Chouteau, 152 
P. 3738, 49 Okl. 105; Nesbit v. Gragg, 
129 P. 705, 36 Okl. 708; Taylor v. Hil- 


ton, 100 P. 537, 23 Okl. 354, 18 Ann. 
Cas. 385. 

S.C.—In re King’s Will, 128 S.E. 
850, 132 S.C. 63. 

Tenn.—Condry v. Coffey, 43 S.W. 
(2d) 928, 163 Tenn. 508; Jones v. 
Jones, 43 S.W.(2d) 205, 163 Tenn. 237. 

Tex.—Brown v. Burke, (Civ.App.) 


26 S.W.(2d) 415; Elisworth vy. Aldrich, 
(Civ.App.) 295 S.W. 206; Harris v. 
oe Estate, (Civ.App.) 276 S.W. 


Va.—Adams v. Cowan, 168 S.E. 750. 


Wash.—Montrose v. Byrne, 64 P. 
534, 24 Wash. 288. 


Wis.—In re Young’s Will, 141 N.W. 
226, 153 Wis. 337. 


And see cases supra note 91, 


[a] Thus, in a contest on the 
ground of incapacity, undue influence, 
duress, fraud, or other matter going 
to execution, the question of construc- 
tion, unless the will is invalid in every 
particular, should not be brought into 
the proceedings because questions of 
capacity, undue influence, etc., are for 
the jury, while the construction is 
wholly within the court’s equity pow- 
ers. Clearspring Tp. of La Grange 
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as to the validity and effect of particular provisions, 
bequests, and devises;?° it may not determine the 
rights of the parties under the will,?7 or of preter- 
The court, however, may exam- 
ine the contents of the instrument as an incident to 
aid in determining whether it is in fact a valid will.?° 


mitted children.?8 


[§ 623] (b) Modifications. 


ing, 


County v. Blough, 88 N.E. 511, 89 N.E. 
369, 173 Ind. 15. 


{b] Court cannot consider: (1) 
That a contract purporting to be in- 
eet eee. in the instrument is con- 

adictory of its terms and otherwise 
Tee. Allday v. Cage, (Tex.Civ.App.) 
148 S.W. 838. (2) Whether a policy 
of life insurance in favor of the father 
of a testator was the only property 
bequeathed by a holographic will to 
the testator’s wife, and whether the 
beneficiary could be changed by will. 
Cartwright v. Cartwright, 250 S.W. 
1158) Ark) 278: 


[c] Definiteness. Whether a 
properly executed will was so in- 
definite and uncertain that the testa- 
tor’s intent could not be ascertained 
should be determined after its admis- 
sion to probate, and not in the pro- 
ceeding for probate. In re Young’s 
Will, 141 N.W. 226, 153 Wis. 337 


Power of probate court as to con- 
struction of will generally see infra 
XII in 69 C.J. 

26. U.S.—Richardson vy. Green, 61 
HY42379 ©2C. A... 565) [cert den 15 -S:Cty 
1042, 159 U.S. 264, 40 L.Ed. 142]. 


Ala.—Woodruff v. Hundley, 29 So. 
98, 127 Ala. 640, 85 Am.S.R. 145. 


Cali—In' re Pforr, 77 P. $25, 144 Cal. 
121. 

Conn.—Hawley v. 
494, 

Hawaii.—Matter of Walter’s Estate, 
27 Hawaii 136, 140 [quot Cyc]. 


Ky.—Slaughter’s Adm’r v. Wyman, 
14 S.W.(2d) 777, 228 Ky. 226; Wells v. 
Lewis, 228 S.W. 3, 190 Ky. 626, 631 
[cit Cyc]; Lee v. Kirby, 217 S.W. 895, 
186 Ky. 603. 

Mich.—Bliss v. Macomb Probate 
Judge,. 88 N.W. 390, 129 Mich. 127. 


Miss.—Cameron v. Watson, 40 Miss. 
191. 


Brown, 1 Root 


Mont.—In re Hobbins’ Estate, 41 
Mont. 39, 108 P. 7. 
WN.C.—In re Campbell’s Will, 132 S. 


W472, 473,°191 NIC. 567 [quot Cyc]; 
Wood v. Sawyer, 61 N.C. 251. 


Ohio.—Mears v. Mears, 15 Ohio St. 
90; In re Hathaway’s Will, 4 Ohio St. 
383: Matter of Schrader’s Will, 20 
Ohio N.P.N.S. 433. 


Okl.—Armstrong v. Letty, 209 P. 
168, 85 Okl. 205; Hill v. Buckholts, 
183'P. 42, 75 Okl. 196; Brock v. Keifer, 


Loi.» des 88, 59 Okl. 5; Chouteau vy. 
Chouteau, 152 P. 378, 49 Okl. 105; 
Nesbit v. Gragg, 129 P. 705, 36 Okl. 


703; Taylor v. Hilton, 100 P. 537, 23 
Okl. 354, 18 Ann.Cas. 385. 

Pa.—In re Hickman’s Estate, 162 A. 
168, 308 Pa. 230; In re Carson’s Es- 
tate, 88 A. 311, 241 Pa, 117. 


S.C.—Joliffe v. Fanning, 
186. 


44 S.C.L. 


Under some statutes 
the general rules stated above®® are modified and the 
probate court is expressly given broader powers, un- 
der which it may determine, in a probate proceed- 
questions relating to the construction, validity, 
and effect of the provisions of a will,** as where the 
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statute?? which 


Tenn.—Condry v. Coffey, 43 S.W. 


(2d) 928, 163 Tenn. 508. 


Tex.—Prather v. McClelland, 13 S. 
W. 545, 76 Tex. 584; Thornton v. Mc- 
Reynolds, (Civ.App.) 156 S.W. 1144. 


[a] Rule applied.—(1) Under a 
statute, providing that, after probate, 
the provisions of a will shall be exe- 
cuted, unless annulled in a proceeding 
brought for that purpose, contestants 
in an action to determine the probate 


of a will cannot question separate 
items. Thornton v. McReynolds, 
(Tex.Civ.App.) 156 S.W. 1144. (2) 


Where a will with the first page miss- 
ing is admitted to probate, questions 
as to whether all its provisions are 
enforceable, in view of the destruction 
of such page, are matters to be consid- 
ered in later proceedings. In re 
Sheaffer’s Estate, 87 A. 577, 240 Pa. 
83. 


[b] Defects in execution or wit- 
nessing of a will, such that some or 
all of the bequests are void, go merely 
to the question of distribution, and do 
not prevent the probate of the will. 
In re Galli’s Estate, 95 A. 422, 250 Pa. 
120. 

{c] Walidity of religious or 
charitable bequest is not determinable 
on probate. In re Hickman’s Estate, 
UG2 TAG I6sses03 Pas 230s ineres Cars 
son’s Estate, 88 A. 311, 241 Pa. 117. 


[d] Whether murderer can take 
under the will of his victim is not a 
question which properly arises on 
proceedings to probate the victim’s 
will, and the probate judge cannot 
refuse to determine such proceed- 
ings before the determination of a 
prosecution of the beneficiary under 
the will for killing deceased. Bliss 
v. Macomb Probate Judge, 88 N.W. 
390, 129 °Mich. 127. 


27. In re Witt’s Will, 243 P. 296, 
120 Kan. 200; Best v. Grolapp, 99 N. 
W. 837, 96 N.W. 641, 69 Neb. 811; 


Nesbit v. Gragg, 129 P. 705; 36 Oklk 
703; Brooklyn Trust Co. v. Warring- 
ton, 120 A. 825, 277 Pa. 204. And see 
cases supra notes 25, 26. 

28. Courtney v. Daniel, 253 P. 990, 
124 Okl. 46. But see Taylor v. Mar- 
tin’s Estate, 3 S.W.(2d) 408, 117 Tex. 
302 [rev on other grounds (Civ.App.) 
2638 S.W. 1102] (statutory rights of 
child born after will’s execution 
should be protected in proceeding to 
probate will). 


29. Rogers v. Mosier, 245 P. 386, 
121 Okl. 213; In re Byford’s Will, 165 
P. 194, 65 Okl. 1569; Bell v. Davis, 
155 P. 1132, 55 Okl. 121; In re King’s 
Will, 128 S.B. 850, 132 S.C. 63; Joliffe 
v. Fanning, 44 S:C.L 186 


[a] As to Gonditionalemne con- 
sideration of whether the conditions 
on which the instrument was to be- 
come a will have been rendered im- 
possible does not involve a construc- 
tion of the will except as an incident 
to determining the validity of the in- 
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statute gives the probate court exclusive jurisdic- 
tion of all matters relating to the probate and con- 
test of wills, ete., in which ease, if the will is pro- 
bated for any purpose, the court may be invoked to 
construe doubtful or declare void invalid proyi- 


In New York, under the express provisions of the 


applies only, and is expressly re- 


stricted, to proceedings to prove a will,*+ where a 
request therefor is made by a party to the probate 
proceeding,®® who has an interest in the will or es- 
tate,*® the surrogate’s court after it has admitted the 


strument propounded as a will. Rog- 
ers v. Mosier, 245 P. 36, 121 Okl. 213. 


[b] Mistake.—The probate court 
may properly scrutinize and construe 
the contents of will offered for pro- 
bate, to determine whether a mistake 
is fundamental or partial. In re 
retge Will, 128 S.E. 850, 132 S.C. 


30. See supra § 622. 


31. Clearspring Tp. of La Grange 
County v. Blough, 88 N.E. 511, 89 N.E. 
3695-1 ind. 15: 


[a] In Ohio, for example, a pro- 
bate court is visited with power fully 
and finally to determine all questions 
involved in an application to probate 
a will, including the domicile of the 
testator. Wilberding v. Miller, 106 N. 
E. 665, 88 Ohio St. 609, 90 Ohio St. 
28, L.R.A.1916A 718. 


[b] In Vermont, under Gen. L. § 
3211, the validity of a legacy to a hus- 
band of one of three attesting wit- 
nesses may be properly raised on the 
probate of the will. In re Knapp’s 
Will, 146 A. 253, 102 Vt. 143. 


Extent of jurisdiction and p 
generally see Courts §§ 426-— 428. 


32. Clearspring Tp. of La Grange 
County v. Blough, 88 N.E. 511, 89 N.E. 
BOO women de, tae 


33. Surrogate’s Ct. Act § 145; Code 
Civ. Proc. § 2615, as revised by Te 
(1914) c¢ 443 from Code Civ. Proc. § 
Aree as revised from L. (1870) e 359 


34. zen v. Cooper, ‘72. NEY. votin 
[rev 7 Hun 117]. 


35. In re Tracy’s Estate, 258 N.Y. 
S. 657, 143 Misc. 800. 


[a] “Party,” as used in the provi- 
sion “if a party expressly puts in is- 
sue,” etc., refers to a party ‘to the 
probate proceeding, and not to a per- 
son interested under the will. In re 
Tracy’s Estate, 258 N.Y.S. 657, 143 
Mise. 800. But see Currin v. Fan- 
ning, 13 Hun (N.Y.) 458 (heir, legatee, 
Attics of kin under Act [1870] ¢ 359 


[b] Decedent’s husband, the pro- 
ponent of the will, although not a 
legatee or executor under the will, 
could in his proceeding for probate 


owers 


have the will construed. In re 
Tracy's Hstate, 258 N.Y-S. 657, 143 
Misc. 800. 

36. In re Robertson’s Will, 51 N.Y. 


S. 502, 23 Misc. 450. See Matter of 
Campbell’s Will, 34 N.Y.S. 831, 388 
Hun 374 (holding that a question of 
construction cannot be passed on, on 
the motion of a person who has no 
interest under the will and who, even 
though the provision is declared in- 
valid, will take no interest in the 
property bequeathed). 


[a] Mere executor or foreign ad- 
ministrator, not claiming as heir or 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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will to probate may determine questions relative to 
the validity, construction, or effect of provisions of 
the will,” in so far as they relate to the disposition 
of the property,** and arise between the parties 
growing out of the terms of the will.®® 
statute and the statute relative to matters to be con- 
sidered as to probate,*® the surrogate occupies a dual 
e¢apacity: As to questions of probate he sits as a 
probate judge, and as to questions of construction 
and validity of the provisions of the will as a court of 
construction;*! and, although both decisions may be 
in the same decree,*? his power to determine the 
questions of validity, construction, and effect of pro- 
visions of the will ean be exercised only after, sit- 
ting as a probate judge, he has decided to admit the 


legatee, has not sufficient interest to 
put in issue the validity and effect of 
dispositions of personal property 
made by the will and to invoke the 
power of the court to determine their 
questions. Matter of Davis’ Will, 93 
N.Y.S. 1004, 105 App.Div. 221 [aff 92 
N.Y.S. 968, 45 Mise. 554, and aff 75 N. 
By b5 070182) N. ¥.-468, 35 N.Y .Civ-Proc, 
151]; Matter of Robertson’s Will, 51 
INGYeS: 502, 23 Misc. 450: 


37. Matter of Vowers, 21 N.E. 690, 
113 N.Y. 569; In re Webb’s Estate, 
202 N.Y.S. 346, 122 MiSc. 129 [aff 203 
N.Y.S. 958, 208 App.Div. 806]; Matter 
of Lampson’s Will, 49 N.Y.S. 576, 22 
Misc. 198, 2 Gibb.Surr. 324 [aff 53 N.Y. 
Si 5381, 33, App-Div. 49 (aff 56°-N.m. 9, 
161 N.Y. 511)]; In re Townley’s Will, 
142 SN.Y.S.. (50. [att 149 (N-Y-S) dds, 
164 App.Diy. 919]; In re Stocum’s 
Will, 94 N.Y.S. 588; Danser v. Jere- 
miah, 3° Redf.Surr: GN: Y.) 130. 


[a] Application by special guard- 
jams on the probate of a will to de- 
termine the construction of a dispo- 
sition by will therein will be deter- 
mined over an objection that a deci- 
sion is unnecessary, because no dis- 
tribution is then to be made. In re 
Heller’s Will, 149 N.Y.S. 122, 86 Misc. 
148. 


[b] ‘Takes place of action in su- 
preme court.—The proceedings in the 
surrogate’s court for trial of issues 
eoncerning the validity of a will were 
intended to take the place of an ac- 
tion in the supreme court. un- 
der Code Civ. Proc. former § 2653-a. 
In re Eno’s Will, 187 N.Y.S. 756, 196 
App.Div. 131. 


[c] Before passage of these stat- 
utes, the rule in New York was that 
such questions could not be passed 
on by the surrogate. Currin v. Fan- 
nine 13_ Hun, GN. Y.) 4585) Waters. v- 
Cullen, 2 Bradf.Surr. (N.Y.) 354; Van 
Wert v. Benedict, 1 Bradf.Surr. (N.Y.) 
114; In re McLaughlin’s Will, Tuck. 
Sure sN<¥)). 7.9; 


38. In re Meyer, 131 N.Y.S. 27, 72 
Misc. 566, 2 N.Y.Civ.Proc.N.S. 364. 


[a] Surrogate has no power under 
such statute to determine that an ap- 
pointment of a guardian for . dece- 
dent’s child in the codicil was void, 
and not dispositive. In re Meyer, 131 
NIY.S:.27, 72 Misc. 566, 2 N.Y.Civ.Proc. 
N.S. 364. 


[b] ‘Will of personal or real prop- 
erty.—(1) The present statute (Sur- 
rogate’s Ct. Act § 145), makes no dis- 
tinction between a will of personal 
property and a will of real property. 
(2) But an earlier statute (Code Civ. 
Proc. § 2624), allowing the surrogate 
to determine the validity, effect, or 
construction of any disposition of 
property in the will, when put in is- 
sue, was by its terms expressly lim- 
ited to disposition of personal prop- 
erty, and hence it did not authorize a 


WILLS 


Under this 


award.4* 


determination as to the validity or 
construction of a devise (In.re Mer- 
riam’s Will, 32 N.E. 621, 1386 N.Y. 58; 
In re Fuller’s Will, 5 N.Y.S. 46, 16 N. 
Y.Civ.Proc. 412), (3) or a disposition 
of both real and personal property, 
where the provision was not separable 
(Matter of Shrader’s Will, 17 N.Y.S. 
Zs 80S Euan Ga cae NMAC lVai> COG TE DIO 
Matter of Morganstern’s Will, 30 N.Y. 
S._ 215, 9 Misc. 198, 24 N-Y.Civ.Proc. 
58, 1 Gibb.Surr. 117), (4) although the 
rule was otherwise, when the provi- 
sion was separable (Matter of Aus- 
tim'is YWall;, 55 jNiY.S.> 52,235, App. Div. 
278). 


39. In re Walker’s Will, 
G3, Wis. OlNwkn 20s 


32 N.E. 


40. See supra § 621. \ 
41. Matter of Keleman’s Will, 26 
N.E. 968, 126 N.Y. 73; In re Holmes’ 


Will, 264 N.V.S.. 77, 147 Mise. 394; 
In re: Enright’s Will, 247 N.Y‘S. 514, 
138 Mise. 853; In re Swartz’s Will, 
139 N.Y.S. 1105, 79 Mise. 388. 


[a] As separate spheres of juris- 
diction.—"‘The factum of will may be 
formally adjudged by the same decree 
which construes the will so found en- 
titled to probate, but the adjudica- 
tions rendered in the separate spheres 
of jurisdiction are nevertheless dis- 
tinct acts of the surrogate.’ In re 
Swaruzs (Wall 230s INGYE Ss 055.129 
Misc. 388, 398. 


[b] As court of construction.— 
“The validity, construction, or ef- 
fect of any disposition contained in a 
will of a resident of this state when 
entitled to probate may now in a 
proper case be determined by the sur- 
rogate sitting as a court of construc- 
tion, but not as a probate judge. 
5 . The measure of the surrogate’s 
jurisdiction as a court of construc- 
tion will be found either in the juris- 
diction of the courts invested with 
equitable powers or that of the courts 
proceeding according to the course of 
the common law or both.” In re 
Swaniz’s) Wall i390 Noyes. 11055 2%9 
Misc. 388, 394. 


[c] Mistake.—In a probate pro- 
ceeding, where it is sought to reject 
a part of a will on the ground of mis- 
take, the matter is addressed to the 
powers of the surrogate sitting as a 
probate judge, and not to his power 
as a court of construction. In re 
Swartzse Willers OeNoyoe ell 05,0 1g, 
Misc. 388, 10 Mills Surr. 121. 


42. See infra § 953. 


43. Ely v. Megie, 113 N.E. 800, 219 
N.Y. 112; Matter of Davis: 75 N-H. 
530, 182 N.Y. 468; In re Swartz’s Will, 
139 IN. Y.S. © 105,679 Mise. 383." But 
see Currin v. Fanning, 13 Hun (N., 
Y.) 458 (holding, under Act [1870] 
c 359 § 11, that in a probate proceed- 
ing, the court should not pass on the 
validity of any of the provisions of 
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will to probate,*#* and he has no power to construe 
a will for the purpose of defeating probate.** 
a statutory provision is not mandatory in the sense 
that the surrogate is required to consider and de- 
termine every question which may be raised by any 
of the parties as to the construction or validity of 
the will,*> but he may in his discretion refuse to de- 
cide questions which may never be presented by ac- 
tual conditions, and postpone the determination of 
such questions until it actually becomes necessary 
to a disposition of the estate of the testator.*® 
has also been held that the court cannot proceed 
to construction except as auxiliary to active relief 
of some kind, which the tribunal is competent to 


Such 


It 


the will, except in so far as is neces- 
sary to determine the question of 
admitting it to probate, unless all the 


parties in interest are before the 
court). , 
[a] Unless will is probated and 


construction prayed for, the validity 
of a bequest is not an issue on the 
probate of a will and cannot be de- 
termined at that time. Ely v. Megie, 
113 N.E.. 800, 219 NY. 112. 


[b] Where objections to probate 
have been overruled, and all parties 
request construction of will, con- 
struction is properly before surrogate 
for decision. In re Lawler’s Estate, 
ZO5 ING. S. 2) hese Miser 2 *[atheete 
N.Y.S. 723, 215 App.Div. 506]. 


44. Matter of Davis, 75 N.E. 530, 
182 N.Y. 468. 


45. Inre Mount’s Will, 77 N.E. 999, 
185 N.Y. 162; Jones v. Hammersley, 
4 Dem.Surr. “CNVY.)) 427. 


46. In re Mount’s Will, 77 N.E. 999, 
185 N.Y. 162; In re Waddell’s Estate, 


222 N.Y.S. 591, 129 Mise. 495; Jones 
ra 4 Dem.Surr. (N.Y.) 
[a] Thus the surrogate has dis- 


cretion on admitting a will to probate 
to postpone further construction, 
where by reason of contingencies, 
death of, parties, ete., his construc- 
tion might not be final. In re Town- 
ley’s Will, 144 N.Y.S. 750 [aff 149 N. 
Y.S. 1114, 164 App.Div. 919]. 


[b] Religious society not body 
corporate.-—The objection that a re- 
ligious society to whom property is 
bequeathed is not a body corporate, 
capable of taking under the will, need 
not be passed on by the surrogate 
when admitting the will to probate, 
but may, in his discretion, be reserved 
for determination on the distribution 
of the estate. In re Powell’s Will, 
T2AMINSYC Ss 9 SS OmAp pees SOs 


[ec] Walidity of charitable devise 
of the unconsumed remainder of a 
trust on the widow’s death cannot be 
determined until her death. In re 
Waddell’s Estate, 222 N.Y.S. 591, 129 
Misc. 495. 


47. In re Kohler, 160 N.Y.S. 669. 
96 Misc. 433; In re Smith, 160 N.Y.S. 
514, 96 Misc. 414. 


[a] “There must be a necessity 
shown for immediate construction in 
the petition itself before the court 
can proceed to a construction.” In re 
epee 160 N.Y.S. 514, 516, 96 Misc. 


[b] If legal title to real property 
is involved, the surrogate cannot con- 
strue the will, as legal titles require 
a trial in pais and there is no proper 
proceeding in the Surrogate’s Law of 
1914 for trial by jury in proceedings 
involving legal titles to land. In re 
Smith, 160 N.Y.S. 514, 96 Misc. 414. 
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[§ 624] c. Probate 
Form**—(1) In General. 


or “per testes.’’>° 


in Common and Solemn 
Two modes of probate 
have been recognized; one ex parte, the other inter 
partes; the former by proof of the will “in common 
form,” the other by proof thereof “in solemn form’’*® 
The mode of proving wills in com- 
mon form is described as consisting, in substance, 
of presenting the will for probate in the absence of 
the parties interested, and without citing them, pro- 
ceeding ex parte with proof thereof,*! either by the 
executor on his own oath,°? or by producing witness- 
es to prove the will.®* It is an ex parte proceeding** 
in rem,°® and no one interested is before the clerk or 
court except the proponent and witnesses.°*® 
mode of proving a will in solemn form consists, in 
substance, of giving notice to the parties in inter- 


WILLS 


The 


est, and an opportunity to be heard, and having a full 


48. Conclusiveness see infra § 1092. 


49. Luther v. Luther, 13 N.E. 166, 
122 Th 558. 1 


50. Luther v. Luther, supra; In re 
odnett’'s' Will, 55 As 75, 78, 65:N.J. 
Eq. 329. 


[a] “This probate was also called 
probate per testes, because the ex- 
ecutor was required to produce evi- 
dence of the execution of the will, in- 
cluding the witnesses thereto, if any, 
upon notice to the parties interested, 
involving opportunity for them to ap- 
pear and be heard.” In re Hodnett’s 


Wally 55. 0AS OS, 78; 65 N-J.Hq: 329° 
51. Ga.——-Brown v. Anderson, 13 
Ga sur: 


Ke oes v. Thomas, 1 B.Mon. 
9 
oO . 


Mass.—Waters vy. Stickney, 12 Allen 
490 Am: Db. 122: 


N.J.—In re Straub’s Will, 
Eq. 264, 24 A. 569. 


N.Y.—In re Goldsticker’s Will, 84 
INSEE Same LOIN. poos Lor dubucARIN: 
99, 15 Ann.Cas. 66; Collier v. Idley’s 
Ex’rs, 1 Bradf.Surr. 94. 


N.C.—Mills v. Mills, 148 S.E. 130, 
195 N.C. 595; Redmond y. Collins, 15 
N.C. 430, 27 Am.D. 208. 


Or.—Malone v. Cornelius, 55 P. 536, 
34 Or. 192; Hubbard v. Hubbard, 7 Or. 
42. 


S.c.—In re Drayton’s Will, 15 S.C. 
L. 46. 


Va.—Wills v. 
(44 Va.) 529. 


Bouvier L. D. [quot Simpson v. An- 
derson, 137 N.E. 88, 90, 305 Ill. 172]. 


“When a will was proven ‘in com- 
mon form,’ it was taken before the 
judge of the proper court of probate, 
and the executor produced witnesses 
to prove it to be the will of the de- 
ceased without citing or giving no- 
tice to the parties interested; it was 
admitted to probate in the absence of 
such parties.’’ Luther v. Luther, 13 
N.E. 166, 122 Ill. 558, 5638. 


[a] Beason for rule.—This mode 
of probate “though an anomaly, in 
jurisprudence, was nevertheless, au- 
thorized by the frequent necessity of 
such a summary procedure for pre- 
venting the embarrassing and even 
injurious consequences to creditors 
and others, which might often result 
from unavoidable delays, incident to 
regular citations for contesting, in 
the more ‘solemn form.’’’ Rogers v. 
Thomas, 1 B.Mon. (Ky.) 390, 392. 


52. 2 Blackstone Comm. p 508 


49 N.J. 


Spraggins, 8 Gratt. 


[quot Simpson v. Anderson, 137 N.E. 
88, 305 Ill. 172, 176]. And see cases 
supra note 51. 


53. Brown v. Anderson, 13 Ga. 171; 
In re Straub’s Will, 24 A. 569, 49 N.J. 
ae 264. And see cases supra note 


54 In re Chisman’s Will, 95 S.E. 
769, 175 N.C. 420. And see cases su- 
pra note 51. 


“Ex parte proceeding” 25 C.J. p 170. 


55. State ex rel. Mitchell v. Gid- 
eon, (Mo.App.) 237 S.W. 220. 


[a] Probate court has jurisdiction 
of res when the will is deposited with 
it. State ex rel. Mitchell v. Gideon, 
(Mo.App.) 237 S.W. 220. 


Probate as proceeding in rem gen- 
erally see supra § 597. 


56. In re Chisman’s Will, 95 S.E. 
169, 175 N.C..420. 


57. Ala.—Knox v. Paull, 11 So. 156, 
95 Ala. 505. 


Ga.—Brown y. Anderson, 13 Ga. 171. 


Ill.— Luther y. Luther, 13 N.E. 166, 
122 Ill. 558. 


Ky.—Rogers v. Thomas, 1 B.Mon. 
390. 


Mass.—Waters v. Stickney, 12 Al- 
len 1, 90 Am.D. 122. 
N.H.—Gray v. Gray, 28; 


60 N.H. 
Noyes v. Barker, 4 N.H. 406. 


N.J.—In re Straub’s Will, 24 A. 569, 
49 N.J.Eq. 264. 


N.Y.—Collier v. 
Bradf.Surr. 94. 


N.C.—Mills' v. Mills, 143 S.E. 130, 
195 N.C. 595; Redmond y. Collins, 15 
N.C. 480, 27 Am.D. 208. 


Or.—Malone v. Cornelius, 55 P. 536, 
af an 192; Hubbard v. Hubbard, 7 
ir 3 


Wis.—O’Dell v. Rogers, 44 Wis. 136. 


Ont.—Larocque v. Landry, 50 Ont. 
L. 614, 64 Dom.L.R. 613. 


Bouvier L. D. [quot Simpson v. An- 
derson, 137 N.H. 88, 90, 305 Ill. 172]. 


[a] “The real distinction between 
the two classes of probate consisted 
in facts that one was allowed without 
notice and the allowance of the other 
was only upon notice to the parties 
interested, with opportunity to at- 
tend and be heard on the question of 
probate.” In re Hodnett’s Will, 55 
A. 75, 78,65 N.J.Hq. 329, 


[b] “fhe advantage of proving the 
will in solemn form . we teeta 
the grant of probate is then binding 


Idley’s Ex’rs, 1 


and complete hearing,5’ it being necessary that all 
parties in interest be cited to witness the proceed- 
ings, that the will be produced in open court, that 
the witnesses be there examined, and that all parties 
in interest have the privilege of cross-examination.°* 
These modes of proving a will origimated in Eng- 
land,®® and are still followed or adopted by statute in 
some jurisdictions in this country.®°® -In other juris- 
dictions, however, the distinction between the two 
modes of proof, particularly as to probate in com- 
mon form, has not been recognized or has been ren- 
dered obsolete by the passage of statutes which pre- 
seribe the mode of proving a will, and require not 
only notice to interested parties, but also a degree 
of proof higher than that of the common form and 
more analogous to that of the solemn form.®? 


on all parties, and the validity of the 
execution of the will cannot after- 
wards be questioned.’ Larocque v. 
Landry, 50 Ont.L. 614, 64 Dom.L.R. 
618, 618 


Conclusiveness generally see 
fra § 1092. 


58. Brown v. Anderson, 13 Ga. 171. 
And see cases supra note 57. 


59. Luther v. Luther, 13 N.E. 166, 
122 Ill. 558; In re Hodnett’s Will, 55 
A. 75, 65 N.J.Eq. 329. And see cases 
passim this section. 


60. U.S.—Richardson vy. Green, 61 
E.. 423, 9 C.C.A. 565 [cert den 15'S. 
Ct. 1042, 159 U.S. 264, 40 L.Ed. 142] 
(Oregon); Brodhead v. Shoemaker, 44 
F. 518 (Georgia). 


Alaska.—In re Person’s Will, 7 
Alaska 466. 


Ga.—Sutton v. Hancock, 45 S.E. 504, 
118 Ga. 436. 


Mo.—State ex rel. Mitchell v. Gide- 
on, (App.) 237 S.W. 220. 


N.H.—Knight v. Hollings, 63 A. 38, 
73 N.H. 495, 12 Prob.Rep.Ann. 207. 


N.J.—In re Hodnett’s Will, 55 <A. 
75, 66 N.J.Eq. 329 [dist In. re .Cart- 
wright’s Will, 51 A. 7138, 64 N.J.Eq. 
290 (aff 54 A. 1124, 65 N.J.Eq. 399)]; 
In re Straub’s Will, 24 A. 569, 49 N.J. 
Eq. 264. : 


N.C.—In re Hedgepeth’s Will, 63 S. 
EB. 1025, 150 N.C. 245. 


‘Or.—Malone v. Cornelius, 55 P. 536, 
34 Or. 192; Luper v. Werts, 23 P. 850, 
of a 122; Hubbard v. Hubbard, 7 

rr . 


Newfoundl.—Mullowney vy. King, 9 
Newfoundl. 182; Murphy v. Murphy, 
9 Newfoundl. 78. 


N.S.—Re Hill, 34 N.S. 494. 


[a] In New York ‘the Surrogate’s 
Act divides the probate of wills into 
two classes: The uncontested cases, 
and those where objections are filed. 
In the uncontested cases, the court 
is satisfied of the material facts by 
the ex parte proof of the witnesses 
to the will; proof is taken, not in 
open court, but before one of the 
clerks charged with such duty, on 
blank forms used for the purpose.” 
In re Cronin’s Will, 257 N.Y.S. 496, 
504, 143 Misc. 559 [aff 261 N.Y.S. 936]. 


[b] In Virginia the proponent 
may have the will probated and re- 
corded ex parte or inter partes in his 
discretion. Broaddus vy. Broaddus, 
USO Su 1940 144) Van 27 Will aun 
Spraggins, 3 Gratt. (44 Va.) 529. 


61. Knox v. Paull, 11 So. 156, 95 


in- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 625-626] 


[§ 625] (2) Solemn Form after Common Form.*? 
Where the two forms are recognized, the parties in 
interest are not required to abide by a probate in 
common form, and, unless there is unreasonable de- 
lay in taking action or making the application,®* pro- 
bate in solemn form may thereafter be required at 
their instance,°* or it may be required by the court 
of its own motion ;°° but until this action is taken or 
the probate in common form is set aside, the probate 
in common form is valid and conclusive of the mat- 
ters adjudicated.*® On the other hand, it is not 
the duty of executors in a putative will to probate it 
in solemn form, where it has not been previously 
probated in common form,*? and not even then un- 
less they are cited by the heirs, or others entitled to 
do so, to propound the instrument in solemn form.®$ 


Not absolute right. Requirement of probate of a 
will in solemn form, which was previously proved 
in common form, is not a matter of absolute right,®® 
but rests im the discretion of the court, to which ap- 
pleation therefor is addressed,*° and is allowed only 
when a proper ease therefor is. presented on good 
ground shown,’! such as when it is made to appear 


Ala. 505; Kirby v. Kirby’s Adm’r, 40 
Ala. 492; Keisler’s Estate, 28 Pa.Co.| L. 614, 64 Dom.L.R. 
21 -y Wells” Estate; 7 Pa.Co. 99354 


[a] Thus, 


O’Dell v. Rogers, 44 Wis. 136. 


[a] In Mlinois, prior to the pas-i 
sage of Hurd Rev. St. (1909) ¢ 148 
§ 21, which provides for notice to 
parties interested, the ex parte meth- 
od of proving wills on the testimony 
-of attesting witnesses was analogous 
to the probate in England in common 
form, while the subsequent proceed- 
ing in equity to contest the validity 
of the will was similar to the probate 


tacked 


65. 
49 N.J.Eq. 264. 


in solemn form. Dibble v. Winter, 93 
N.E. 145, 247 Ill. 243; Luther v. Lu- 67. Irwin v. Peek, 
‘ther, 13 N.E. 166, 122 Ill. 558. 


Evidence sufficient to entitle instru- 
ment to probate see infra §§ 794-819. 


Statutory requirements as to notice 68. 
see infra § 711. 
69. 
62. Conclusiveness generally see 
infra § 1092. 6, 107 N.J.bq. 197) 
63. See infra § 697. 
64. Ga.—Oslin v. State, 132 S.E. 70. 


542, 161 Ga. 967; Hooks v. Brown, 53 
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Ont.—Larocque v. Landry, 50 Ont. 
613. 


where there has been 
probate in common form, proponents 
of a will must reprobate 
emn form, where its validity is at- 
in direct proceeding. 
Riggs’ Estate, 250 P. 7538, 120 Or. 38. 


Successive applications for probate 
generally see infra § 627. 


In re Straub’s Will, 24 A. 569, 
66. See infra § 1092. 


171 Ga. 375 [rev 150 S.BH. 863, 40 Ga. 
App. 624 (judgm vacated 156 S.E. 44, 
42 Ga.App. 270)]. 


Irwin v. Peek, supra. 


In re Allison’s Estate, 150 <A. 
52, 106 ne aie 55 [rearg den 152 A. 


Will, 118 A. 705, 94 N.J.Eq. 145. 


In re Romaine’s Will, 
683, Lise Ned. Mas .4 77.5 
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that a fair ground exists for contesting the validity 
of the will, in respect of its execution, or the testa- 
mentary capacity of the testator, or as to the will 
being the product of undue influence.?? Such form 
of probate should be denied where the petitioners by 
their acts have admitted the validity of the willin the 
respect contested by their application,’® as where, 
being under no legal disability, they have in writing 
signified their acceptance of the testament, and con- 
sented to its probate, and thereby signified their in- 
tention not to contest its validity.7* 


If probate in solemn form is refused, the effect is 
to set aside the probate in common form and de- 
clare an intestacy.’® 


A refusal of probate in common form, except 
where such a time has elapsed as to make the judg- 
ment of refusal conclusive,’® does not prevent a sub- 
sequent presentation of the instrument for probate in 
solemn form,’* and, where the probate was refused 
because of insufficiency of proof, such proof may be 
supplied on the second application."§ 


[§ 626] d. Partial or Limited Probate.’® There 


re Hodnett’s Will, 55 A. 75, 65 N.J.Eq. 
329, 


[a] Thus, where a nonagenarian’s 
will was prepared by an attorney who 
became acquainted with the testatrix 
only two years before and who was 
named as executor and also residuary 
devisee of a substantial part of the 
testatrix’ valuable estate, it is suf- 
ficient to justify the court in requir- 
ing probate of the will in solemn 
form, and to present the issue wheth- 
er the will was the product of undue 
influence and whether the testatrix 
possessed testamentary capacity. In 
re, Romaine’s, Will, 167), A.) 6S3oy0 lus 
N.J.Eq. 477. 


73. In re Allison’s Estate, 150 A. 
52, 106 N.J.Eq. 55 [rearg den 152 A. 
6, 107 N.J.Eq. 197]; Hembree v. Bol- 
ton, 128 S.E. 841, 132 S.C. 136. 


[a] Thus parties who offer no tes- 
timony as to the alteration of a will 
within four years after it was pro- 
bated in common form cannot after- 
ward probate it in solemn form. 


167 A.| Hembree v. Bolton, 128 S.E. 841, 132 
In re Allison’s | S.c. 136. 


it in sol- 


In’ re 


155 S.E. 515, 


In re Harrison’s 


S.E. 583, 125 Ga. 122. 


Ill.— Luther vy. Luther, 13 N.E. 166, 
122 TlH 558:; 


Ky.—Singleton v. Singleton, 
Mon. 340. 


Mass.—Waters v. Stickney, 12 Allen 
1, 90 Am.D. 122. 


Mo.—Watson vy. Alderson, 48 S.W. 
478, 146 Mo. 333, 69 Am.S.R. 615. 


N.H.—Noyes v. Barber, 4 N.H. 406. 


N.J.—In re Hodnett’s Will, 55 A. 
10, 69 IN ocd. 329° In re Straub’s 
Will, 24 A. 569, 49 N.J.Eq. 264. 


N.Y.—In re Goldsticker’s Will, 84 
NEE 5S 15 LOZ N.Y... (So, 18 dua sALIN:. S. 
99, 15 Ann.Cas. 66; Collier v. Idley’s 
Hx’rs, 1 Bradf.Surr. 94. 


N.C.—McEwan v. Brown, 97 S.E. 20, 


8 B. 


176 N.C. 249; In re Hedgepeth’s Will, 
63 S.E. 1025, 150 N.C. 245; Osborne 
v. Leak, 89 N.C. 433; Randolph v. 


Hughes, 89 N.C. 428. 


Or.—In re Riggs’ Estate, 250 P. 753, 
120 Or. 38; Simpson v. Durbin, 136 2s 
347, 68 Or. 518; are v. Cornelius, 
55 P. 536, 34 Or. 19 


Va.—Wills  v. ee | 
(44 Va.) 529, 


3 Gratt. 


Estate, 150 A. 52, 106 N.J.Eq. 55 [re- 
arg den 152 A. 6, 107 N.J.Kq. 197]; 
In re Harrison’s Will, 118°A. 705, 94 
N.J.Eq. 145. 


71. In re Romaine’s Will, 167 A. 
683, 113 N.J.Eq. 477; In re Allison’s 
Estate, 150 A. 52, 106 N.J.Eq. 55 [re- 
arg den 152 A. 6, 107 N.J.Eq. 197]; 
In re Harrison’s Will, 118 A. 705, 94 
N.J.Eq. 145; In re Hodnett’s Will, 
5b LAS 975; 65 IN. Jugs (329) 


[a] Thus an ordinary has no ju- 
risdiction to entertain proof of a will 
in solemn form as a means of setting 
aside a decree of probate of a surro- 
gate, who has acted within his origi- 
nal jurisdiction, and from whose de- 
eree the statutory period of review 
has expired. In re Whitehead’s Es- 
tate, (N.J.) 94 A. 796 [aff 99 A. 1071, 
86 N.J.Eq. 439]. 


{b] Nothing but merit, conscience, 
good faith, and reasonable diligence 
call forth the activity of the preroga- 
tive court on an application addressed 
to its sound discretion. In re Alli- 
son’s Wstate, 150 A. 52, 106 N.J.Eq. 55 
[rearg den 152 A. 6, 107 N.J.Eq. 197]. 


72. In re Romaine’s Will, 167 A. 
683, 113 N.J.Eq. 677; In re Harrison’s 
Will, 118 A. 705, 94 N.J.Hq. 145; In 


74. %In re Harrison’s Will, 
705, 94 N.J.Eq. 145. 


75. Johnson v. Ellis, 158 S.E. 39, 
172 Ga. 435; Hooks v. Brown, 53 S 
Ey, 533, 125 Ga. 122. 


76. Davis v. Port’s Legatees, 7 S. 
C.L. 505, 5 S.C.L. 197 (thirty years), 


Conclusiveness of refusal of pro- 
bate generally see infra § 1105. 


77. 56 Miss. 
204. 


Action to establish rejected will see 
infra § 650. 


Successive appease for probate 
generally see infra § 62 


78. Martin v. 
04. 


118 A. 


Martin v. Perkins, 


Perkins, 56 Miss. 


79. Cross references: 


Exclusion from probate of provisions 
following testator’s signature see 
Supra § 295. 


General effect of partial invalidity of 
will see supra §§ 253-255. 


Partial probate of: 
Foreign will see infra § 662. 
Lost will see infra § 653. 
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is authority to the effect that, where the instru- 
ment was executed according to law, without any 
fraud or undue influence, the court cannot exclude 
But, by the weight 
of authority, in accordance with, and subject to, the 
rules that a will which has separable parts may be 
valid as to some of its provisions and invalid as to 
others,*! the court may find that a part only of the 
instrument propounded is the testator’s will, and 
may admit it to probate as to such part and reject the 
balance,*? or it may find that the will 1s operative as 
to a part only of the property which it assumes to 
dispose of and may limit the probate to such proper- 
ty as it is effectual to pass,** as that it is good as 
to the disposition of personal property but inopera- 
Thus the court may re- 
ject any separable provision which was procured 
by undue influence,*® or was inserted by fraud or 


any part thereof from probate.*° 


tive as to real property.*+ 


805 Intre! Pforr, 77 P:. 825, 144 Cal. 
U7 bavor iv  Eiltons L008 Pes 5b 3u. 
23 Okl. 354, 18 Ann.Cas. 385. 


[a] In Texas it has been held that 
to prove a will for probate, the whole 
of the instrument must be proved, 
with the quantum of proof required 
by Rev. St. art 3272. Brackenridge 
v. Roberts, 270 S.W. 1001, 267 S.W. 
244, 114 ‘Tex. 418. See Prather v. 
McClelland, 13 S.W. 543, 76 Tex. 574 
(proceeding to annul will in whole or 
in part). 


81. See supra §§ 253-255. 


a Ga.——Morris v. Stokes, 21 Ga. 
bps 


Mass.—Hogarth-Swann v. Weed, 174 
N.E. 314, 274 Mass. 125; Laughton v. 


Atkins, 1 Pick. 535. 
N.Y.—In re Speiden’s Estate, 221 
N.Y.S. 223,°128 Mise: 899. 
Eng.—Allen v. McPherson, 1 H.L. 


Cas. 191, 9 Reprint 727. 


Ont.—Lloyd v. Robertson, 10 Ont. 
WAIN USS. 35) Ont Ly 2645" 9 Ont. WEN. 
339. 

[a] Objectionable paragraph, not 
dispositive, may be excluded from a 
codicil as probated on contestants’ ob- 
jections. In re Speiden’s Estate, 221 
N.Y.S. 223, 128 Misc. 899. 


83. Palmer v. Bradley, 142 F. 193 
[afi 154°. 317, 83 C-C.A...231 (cert den 
JenOt (59, 209) Uns. 948, 525 la Ed. 
92)]; Heath v. Withington, 6 Cush. 
(Mass.) 497; Burger v. Hill, 1 Bradf. 
Surr. (N.Y.) 360. 


fa] Will of married woman.— 
Where a will of a married woman at- 
tempts to pass property which she is 
not empowered by law to convey, and 
concerning which she is not clothed 
with a power of appointment or dis- 
position, the will is not entirely void 
where it devises other property which 
she is authorized to dispose of, but is 
simply inoperative as to the invalid 
portion, and it should be admitted to 
probate by a special decree limiting 
its operation to the property embraced 
in the power. Heath v. Withington, 
6 Cush. (Mass.) 497; Holman v. Per- 
ry, 4 Metc. (Mass.) 492. 


84. Lake v. Warner, 34 Conn. 483 
foverr Starr v. Starr, 2 Root (Conn.) 


303]; Hays v. Ernest, 13 So. 451, 32 
Fla. 18; Deane v. Littlefield, 1 Pick. 
(Mass.) 2389; Guthrie v. Owen, 2 


Humphr. (Tenn.) 202, 36 Am.D. 311. 


[a] Effect of English Married Wo- 
men’s Property Act of 1882 on the 
probate of the will of a married wo- 
man, allowing general rather than 
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limited probate where the estate con- 
sists in part of personalty, see Mat- 
ter of Hornbuckle, 15 P.D. 149; Mat- 
ter of Price, 12 P.D. 137; Matter of 
Cubbon, 11 P.D. 169; Matter of Tom- 
linson, 6 P.D. 209; Matter of Tharp, 
3 P.D. 76; Matter of Ievers, L.R. 13 
Ir. 1; Matter of Homfray, 51 J.P. 615: 
ee eek v. Townsend, 44 L.J.P.&M. 
32. 


Capacity of married woman to make 
will generally see supra §§ 13-19. 


85. Morris v, Stokes, 21 Ga. 552; 
Ogden v. Greenleaf, 9 N.E. 745, 143 
Mass. 349; Glover v. Baker, 83 A. 916, 
N.H. 393; In re Welsh, 1 Redf. 
Surr. 238, 7 N.Y.Leg.Obs. 153. 


86. Md.—Deakins v. Hollis, 7 Gill 
Com peowils 


Mo.—Lilly v. Tobbein, 15 S.W. 618, 
103 Mo. 477, 23 Am.S.R. 887. 


N.H.—-Glover v. Baker, 83 A. 916, 
76.N.H. 393. 


N.Y.—In re Swartz’s Will, 139 N.Y. 
S. 1105, 79 Misc. 388; Hill v. Burger, 


10) Bow. Pr. 764) (Burger vio bly 2 
Bradf.Surr. 360. 

Eng.—In re Thomas Duane, » 
Swab.&Tr. 590, 164 Reprint 1127; 
Morrell v. Morrell, 7 P.D. 68; Harter 
v. Harter, L.R. 3 P.&D. 11; Matter of 
Snowden, 75 L.T.Rep.N.S. 279; Faw- 


cett v. Jones, 3 Phillim. 434, 161 Re- 
print 1375. 


Validity of will, part of whose pro- 
visions were procured by fraud or un- 
due influence see supra § 448. 


€7. Plume v. Beale, 1 P.Wms. 388, 
24 Reprint 438. 


88. In re Foley’s Will, 136 N.Y.S. 
933, 76 Misc. 168; In re Teed’s Hs- 
ea A. 646, 225 Pa. 633, 133 Am.S. 


[a] Thus, where a will was writ- 
ten on the fourth page of a sheet of 
letter paper, and was signed by the 
testatrix at the foot of such page, 
and attested by subscribing witness- 
es, and at the top of the third page 
was an unattested and unsigned 
clause appointing an executor, and 
the court found that the writing on 
the third page was placed there after 
the execution of the writing on the 
fourth page, probate of such paper as 
a will, with the exception of the mat- 
ter on the third page, will be sustain- 
eda Inere Needs) Hstate (4A 646. 
225 Pa. 633, 133 Am.S.R. 896. 


89. In re Bogart’s Estate; 96 Pa. 
Super. 26. 


Provisions following testator’s sig- 
nature as void generally see supra §§ 


[§ 626 


rmistake,8* or which was a forgery,®’ or which was 
not duly executed,’* as where it follows the signa- 
tures of the testator and attesting witnesses; 
it may reject an unnoted and unexplained alteration 
apparent on the face of the will,®® or exclude words 
included by ssistake,®t or which form no part of 
the will;°? or where the interlineations, whose time 
of insertion in the will cannot be determined, affect 
only several small items of the will, the remaining 
portions of the will may be admitted to probate.°* 
The court, however, has no right to exclude any part 
of the will from probate on any ground which in- 
volves the construction of the will or the ascer- 
tainment of the testamentary intent;®* nor can it 
deny probate because some of the provisions are so 
vague and indefinite that they are impossible of per- 
formance, if there is a single portion of the will cer- 
tain in character.®5 


89 or 


295-307, 


90. In re Atkinson’s Estate, 115 A. 
370, 93 N.J.Eq. 139; In re Teed’s Es- 
tate, Zs A. 646, 225 Pa. 633, 133 Am.S. 

96. 


18y 


{a] Thus, where the testator after 
execution of the will in his own hand- 
writing added to the codicil a clause 
bequeathing a certain “guint” looking 
glass, the will should be admitted 
with the interlineations stricken. In 
re Atkinson’s Hstate, 115 A. 370, 93 
N.J.Eq. 1329. 


Alterations as affecting 
generally see supra § 272. 


91. In re Clark, 101 L.J.P.&M. 27. 


{a] Thus, where in a will the res- 
idue had been left to the grandchil- 
dren of a person named and described 
as “my uncle,’ whereas he was in 
fact the cousin of the testatrix, the 
court ordered that the words “my un- 
cle” be excluded from probate, which 
had been granted but not published. 
In re Clark, 101 L.J.P.&M. 27. 


92. In re Rouzer’s Estate, 110 A. 
L762 64iPa. ses 


[a] Thus statements appearing in 
a will to the left of the testator’s sig- 
nature, “I have a note of C. A. R. for 
$4,000,” and ‘receipt of $115 against 
Mrs. R. B.,’”’ form no part of the will 
and are properly eliminated therefrom, 
being a mere statement of facts. In 
yo aouscns Estate, 110 A. 176, 267 Pa. 


validity. 


93. In re Ayres’ Estate, 252 N.Y.S. 
482, 141 Misc. 236. 


Alterations as affecting validity 
generally see supra § 272. 


94. Ramsey v. Welby, 63 Md. 584; > 
Matter of Graber’s Will, 5 N.Y.S. 197. 
1 Conn.Surr. 366; Matter of Durlach- 
er, 75 L.T.Rep.N.S. 664. 


{a] Thus, in the case of a will 
sufficiently comprehensive in terms to 
dispose of the testator’s entire estate, 
the court cannot limit the probate to 
a particular part of such estate, al- 
though the testator may have be- 
lieved that such part was all that 
he had the right to dispose of. Mat- 
ter of Graber’s Will, 5 N.Y.S. 197, 1 
Conn.Surr. 366. 


Construction as not question for 
prope court generally see supra § 

95. In re Harris’ Estate, 
267, 38 Ariz. 1. 


[a] Yhus a holographic will can- 
not be denied probate for vagueness, 
where the instrument is definite as 
regards a gift of certain articles, al- 


296) Px 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 626-628] 


As to testamentary capacity. A part of a will 
cannot be rejected for want of testamentary capac- 
ity of the testator while another part is admitted to 
probate,°® unless it is shown by the evidence that the 
testator’s mind, with respect to the subjects treat- 
ed of or the beneficiaries affected by the part os 
the will rejected, was prejudiced or unbalanced,®” or 
that the part in question was executed while ie 
testator was incompetent.?§ 


Scandalous or defamatory matter. A probate 
court has no power to expunge matter from an orig- 
inal will or codicil offered for probate, on the gr ound 
that it is scandalous.®® The court may direct to be 
omitted from the probate or record thereof defama- 
tory statements contained in the will, which are not 
connected with the testamentary provisions,! al- 
though not deleted from the will itself;? but this 
power should be exercised only in cases of a definite 
character.® 


Insertion. The power under consideration is of 
a purely negative character, and while it allows the 
court to refuse probate as to a part of the will, it 
does not allow it to insert anything in the will.4 


[§ 627] e. Successive Applications for Probate.’ 
An instrument which has been onee proved as a will 
of personalty may be subsequently propounded as 
a will of real estate,® as where, when it was originally 
offered for probate, the proponent was ignorant of 
the existence of any real property.” A will may also 
be again offered for probate where the probate court 
has dismissed the original probate proceeding with- 


&D. 251. 
fa] 


though they are of little monetary 
value. In re Harris’ Estate, 296 P. 
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Thus the court of probate will 
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out determining the issue of will or no will,*® or has 
failed to act on the first application,® or it may be 
again ofiered for probate atter the court has refused 
probate,'!® particularly where the second applica- 
tion includes a codicil, which was afterward found, 
republishing the will.t1 Thus, where probate is re- 
fused, the proponent may, on appeal by leave of 
court, withdraw his petition before judgment there- 
on, and make a new application for probate;?? but 
a proponent cannot again propound a will for pro- 
bate where, on appeal from an order refusing pro- 
bate, a like order of refusal is made.** 


A person interested may repropound the instru- 
ment for probate, where he was not a party and had 
no notice of the prior proceeding in which probate 
was refused, and in which there was no contest,'* 
as where he had no notice of the probate proceedings 
and refusal until too late to perfect an appeal there- 
from,!® notwithstanding the former order of re- 
fusal has not been vacated.'® 


Amended application as new application. Where 
the original application for probate is amended, filed 
in the original cause, and given the original file 
number, and so long a time has elapsed since the 
original application as to show the abandonment, 
the petitioner therein is entitled to have the amend- 
ed application considered as a new application again 
presenting the will for probate.17 


[§ 628] f. Abatement and Revival of Proceed- 
ings; Abandonment.'® As a proceeding to probate 
a will is one in rem,?® it is not abated by the death?° 


not a bar to a subsequent petition for 
the probate of the same will with a 


267, 388 Ariz: 1. 


Uncertainty or indefiniteness as not 
ground for opposition to probate see 
infra § 630. 


96. Hildreth v. Hildreth, 156 S.W. 
144, 153 Ky. 597. 
97. Hildreth v. Hildreth, supra. 


98. Wood v. Wood, 1 Phillim. 357, 
161 Reprint 1010; Billinghurst v. 
Vickers, 1 Phillim, 187, 161 Reprint 


956. 
99. In re Meyer, 131 N.Y.S. 27, 72 
Mise. 566, 2 N.Y.Civ.Proc.N.S. 364; 


Curtis v. ‘Curtis, 8 Add.Eccl. 338, 162 
Reprint 393. 


[a] Rule applied notwithstanding 
consent of all interested parties to 
deletion of the objectionable matter. 
Curtis v. Curtis, 3 Add.Hccl. 33, 162 
Reprint 393. 


1. Matter of Bomar‘s Will, 18 N. 
Wasract4 ei. AbDbuN. Cas. .425;- rin re 
Maxwell, 140 L.T.Rep.N.S. 471; In 
the Goods of A. B., [1914] P. 153; 
Marsh v. Marsh, 1 Swab.&Tr. 528, 164 
Reprint 845. 


[a] Repugnant words.—Where in 
a will there are words which do not 
affect any testamentary disposition 
and, without being scandalous, offen- 
sive, or libellous with régard to any 
particular person, are yet of such a 
character as to be repugnant to mem- 
bers of the testator’s family, the court 
in its discretion may order such words 
to be omitted from probate. In re 
Bowker, [1932] P. 93. But see In re 
Caie’s Estate, 43 T.L.R. 697 (words 
not defamatory of named person not 
ordered omitted). 


2. In re White, [1914] P. 158; In 
re Maxwell, 140 L.T.Rep.N.S. 471. 


3. Matter of Honywood, L.R. 2 P. 


not order the omission from the pro- 
bate, and from the copy of a will to 
be inserted in the books in the regis- 
try, of a paragraph of such will, on 
the ground that it makes a false 
charge against, or is offensive to the 
feelings of, an individual, where it is 
not calculated to injure him. Mat- 
ter of Honywood, L.R. 2 P.&D. 251. 


4 In re Swartz’s Will, 139 N.Y.S. 
1105, 79 Misc. 388; Creely v. Ostrand- 
er,.3 Bradt.Surrs (N.Y.): 107; - Holder 
v. Howell, 8 Ves.Jr. 97, 32 Reprint 289; 
Matter of Morony, L.R. 1 Ir. 483; 
Boardman v. Stanley, Ir.R. 6 Eq. 590; 
Harter v. Harter, L.R. 3 P.&D. 11. 


: a As to separate wills see supra 
614. 


Probate in solemn form after pro- 
bate in common form see supra § 
625. 


6. In re Smith’s Will, Tuck.Surr. 
eae) 108; Morgan v. Bass, 25 N.C. 
43. 


7. Inre Neil’s Will, 159 N.Y.S. 110, 
95 Misc. 463. 


8. In re Witt’s Will, 
120 Kan. 200. 


9. Hanley v. Kraftcezyk, 96 N.W. 
820, 119 Wis. 352, 9 Prob.Rep.Ann. 581. 


10. Vestry of St. John’s Parish v. 
Bostwick, 8 App.D.C. 452; Feuchter 
v. Keyl, 27 N.E. 860, 48 Ohio St. 357; 
In re Hunter’s Will, 6 Ohio 499; In 
re Chapman’s Will, 6 Ohio 148. 


Conclusiveness of refusal of pro- 
bate generally see infra § 1105. 


11. Barney v. Hayes, 27 P. 384, 11 
Mont. 99. 


[a] Unreversed decree denying a 
petition for the probate of a will is 


243 P. 296, 


codicil referring thereto modifying 
the same, as such codicil operates as 
a republication of the will. Barney vy. 
Hayes, 27 P. 384, 11 Mont. 99. 


12. Senn v. Gruendling, 
1020, 218 Ill. 458. 


{a] Taking of appeal from a judg- 
ment denying probate supersedes the 
judgment, and while the dismissal of 
the appeal leaves the judgment in full 
force, a withdrawal of the petition 
filed on appeal puts an end to the 
whole proceeding and constitutes no 
bar to a new proceeding. Senn v. 
Gruendling, 75 N.E. 1020, 218 Ill. 458. 


13. Methodist Episcopal Church 
Missionary Society v. Ely, 47 N.E. 537, 
56 Ohio St. 405 [dist In re Chapman’s 
Will, 6 Ohio 148, and In re Hunter’s 
Will, 6 Ohio 149, as decided under an 
earlier and different statute). 


Review of probate proceedings gen- 
erally see infra §§ 991-1046. 


14. Vestry of St. John’s Parish v. 
Bostwick, 8 App.D.C. 452 (legatee). 


15. Feuchter v. Keyl, 27 N.E. 860, 
48 Ohio St. 357. 


16. Feuchter v. Keyl, supra. 


17. Abrams v. Ross’ Estate, (Tex. 
Commn.App.) 250 ee 1019 [att (Civ. 


15 N.E. 


App.) 239 S.W. 70 
18. Cross references: 

Abatement and revival of actions gen- 
erally see Abatement and Revival 
WERE oy obs, 

Opposition to probate as staying pro- 
bate proceeding see infra § 629. 
Suspension by contest of probated 

will see infra § 681. 
19. See supra § 597. 


20. Diffenderffer v. Griffith, 57 Md. 
81; Holt v. Rice, 51 N.H. 370; Matter 
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or insanity?! of either a proponent or contestant, 


but may be revived and continued 
22 


representative? 


in the probate of the will.?° 


cation ;7° 


not render the decree void.?7 


in which the parties and issues are 


OL, aasak," 30°N. 2.112, 131 N.Yo 624; 
Brick v. Brick, 66 N.Y. 144 [aff 3 Hun 
617]; In re Burridge’s Estate, 255 N. 
Duss Hs, 234 App Div. 457° [rev) 251 
N.Y.S. 206, 140 Mise. 574]; Van Alen 
v. Hewins, 5 Hun (N.Y.) 44; In re 
Herrmann’s Estate, 154 N.Y.S. 957, 91 
Misc. 464 [aff 157 N.Y.S. 1128, 172 App. 
Div. 907 (aff 114 N.H. 1069, 219 N.Y. 


567)1; Hodges v. North, 272 P. 410, 
134 Okl. 22. 
, [a] Death of one of several dev- 


isoes pending probate, who had joined 
in the petition to probate, does not 
necessitate the revival of the action 
when his share in the real estate de- 
vised descends to the surviving pro- 
ponent and the contestants who were 
his only heirs and who were all be- 
fore the court at the time of his death. 
Hodges v. North, 272 P. 410, 134 Okl. 
22. 


[b] Action to establish validity of 
will, which is closely analogous, so 
far as issues are concerned, to a pro- 
ceeding for probate, does not abate by 
reason of the death of one of the par- 


ties. Carolan v. O’Donnell, 126 N.Y.S. 
551, 141 App.Div. 463 (under. Code 
Civ. Proc. § 2653a, which has since 


been repealed). 


Abatement by death of party gen- 
erally see Abatement and Revival §8§ 
247-563. 


21. McKenna vy. Garvey, 
782, 191 Mass. 96. 


{a] hus, where the petitioner for 
probate of a will employs a reputable 
attorney to represent him, who con- 
tinues to prosecute the proceedings in 
good faith notwithstanding the peti- 
tioner becomes insane pending the 
proceedings and is committed to a 
hospital, the proceedings being in rem 
are not invalidated by such insanity, 
nor by the court’s failure to appoint 
another to act in the petitioner’s 
stead, in the absence of prejudice 
shown by the proceedings being con- 
tinued by such attorney. McKenna 
v. Garvey, 77 N.B. 782, 191 Mass. 66. 


Abatement by insanity generally 
see Abatement and Revival § 185. 


77 N.E. 


22. Van Alen y. Hewins, 5 Hun (N. 
Y.) 44, 
[a] @hus a proceeding to probate 


a will does not abate because of the 
death of heirs at law and next of kin 
before the entry of the decree, and 
such decree is binding on the per- 
sonal representatives who have volun- 
tarily appeared and submitted to the 
jurisdiction of the court. In re Herr- 
mann’s Estate, 154 N.Y.S. 957, 91 Misc. 
464 [aff 157 N.Y.S. 1128, 172 'App.Div. 
907 and 158 N.Y.S. 1118]. 


23. Matter of Gorers, 5 Dem.Surr. 
(N.Y.) 40; Winters v. American Trust 
Co., 14 S.W.(2d) 740, 158 Tenn. 479. 


[a] Thus on the death of one next 


such as his executor,?* or adminis- 
trator,** or by another having the requisite interest 
So, also, on the death of 
the executor pending such proceeding, his executor 
or administrator may enter and prosecute the appli- 
and the fact that such 
after the hearing but before entry of the decree does 
A pending proceeding 
to probate a will is not stayed or affected by a sec- 
ond and unnecessary suit to effect the same end;?* 
nor is it stayed by another action attacking the will, 
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by his personal 


butted.*? 


death occurred 


not the same as 


of kin to the testator pending a pro- 
ceeding to contest the probate of the 
will, the surrogate has power to per- 
mit the executors of the contestant to 
proceed with the contest. Van Alen v. 
Hewins, 5 Hun (N.Y.) 44. 


24. Holt v.. Rice, 51 N.M. 370; In 
re Burridge’s Estate, 255 N.Y.S. 581, 
234 App.Div. 457 [rev 251 N.Y.S. 206, 
140 Mise. 574]. 


[a] Thus, on the death of the 
widow after a stipulation and order 
noting the widow’s appearance as 
party contestant, the widow’s admin- 
istrator, who proceeded promptly to 
procure his appointment, could inter- 
vene and file objections to the probate 
without showing a meritorious claim, 
although the period allowed the 
widow for filing objections had ex- 
pired. In re Burridge’s Hstate, 255 
N.Y.S. 581, 234 App.Div. 457 [rev 251 
N.Y.S. 206, 140 Misc. 574]. 


25. Winters v. American Trust Co., 
14 S.W.(2d) 740, 158 Tenn. 479 (sub- 
stitute for contestant). 


[a] Wife of a deceased contestant 
of a will is entitled, both in her own 
right and as executrix of her hus- 
band’s will, to be substituted in his 
place as party contestant. Winters 
v. American Trust Co., 14 S.W.(2d) 
740, 158 Tenn. 479. 


26. Hennessy v. Denihan, 
250, 110 Conn. 646. 


27. Hennessy v. Denihan, supra. 


Judgment or decree generally see 
infra §§ 952-959. 


28. Pratt v. Hargreaves, 25 So. 658, 
76 Miss! 955, 71 Am.S.R. 651, 4 Prob. 
Rep.Ann. 630, 


Abatement by another action pend- 
ing’ generally see Abatement and Re- 
vival §§ 38-166. 


29. In re Sands’ Hstate, 116 N.Y.S. 
426, 62 Misc. 146. 


[a] Thus, where all the parties to 
a proceeding to grobate a wiil are not 
parties to an action in another state 
attacking the validity of a will where 
probated as that of decedent, and the 
isSues raised in that action do not 
involve all the issues presented in 
such probate proceeding, and the 
judgment which might be rendered 
will not necessarily affect the relief 
proponent seeks, the pendency of such 
action is not available to bar the 
prosecution of the probate proceed- 
ings. In re Sands’ Estate, 116 N.Y. 
S. 426, 62 Misc. 146. 


30. Presumptions on probate gen- 
erally see infra §§ 747-759. 


31. Eubanks v. Jackson, (Tex.Civ. 
App.) 280 S.W. 243. 


32. Eubanks v. Jackson, supra. 
33. Cross references: 


149 A. 


Presumption of abandonment.°®° 
long period of time, in the application for probate 
may raise a presumption that the application has 
been abandoned;*! but this presumption may be re- 


[§§ 628-629 


those in the probate proceeding.?® 


A delay, for a 


[§ 629] 8. Opposition to Probate**—a. Form and 
Nature of Proceeding. Except where it is not au- 
thorized by the statute,** opposition or a contest, 
in the probate court, to the probate of a will may 
usually be made by filing objections or a caveat,?° 
and the statutory provisions relating thereto must 
be strictly complied with,*® such as in regard to filing 


Contest of probated will see infra §§ 
667-681. 

Forfeiture of bequest by opposing 
probate see infra XII in 69 C.J. 


Opposition to probate or establish- 
ment of lost or destroyed will see 
infra § 655. 

Promise not to contest will as con- 
sideration for contract See Con- 
tracts §§ 195, 399 note 23 [al]. 

Revocation of probate see infra §§ 
962-990. 


34. See infra this section. 


[a] In Georgia (1) no provision is 
made for the caveat of a will offered 
for probate in common form. John- 
son v. Ellis, 158 S.H. 39, 172 Ga. 435; 
Young v. Freeman, 113 S.E, 204, 153 
Ga. 832; Henslee v. Stamps, 72 S.E. 
898137 ¢.Ga.011 45 9562) > (Bute ite has 
been held that one claiming an inter- 
est in the estate under a virtual adop- 
tion has such an interest as author- 
izes her to file a caveat to a will, 
where by probate thereof she would be 
deprived of such interest. Ezell v. 
Mobley, 129 S.E. 532, 160 Ga. 872. 


[b] In Mllinois, under L. (1897) ¢ 
304, no issue is made between those 
who assert and those who deny the 
validity of a will, and the purpose of 
the proceeding is merely to admit the 
instrument to probate and record as a 
will, leaving anyone who questions its 
validity to contest it; and therefore 
one seeking to defeat the will must 
resort to a bill in chancery, and can- 
not do so in a proceeding to probate 
the will. Shepherd v. Yokum, 154 N. 
E. 156, 323 Ill. 328; Pratt v. Hawley, 
130 -N.E. 798, 297 Ill. 244. 


35. Colo.—In re Schmidt’s Will, 
273 P. 21, 85 Colo. 28. 


ppp Co Angell v. Groff, 42 App.D.C. 


Md.—Blake vy. Blake, 150 A. 861, 159 
Md. 539. 


N.J.—In re Vesper’s Estate, 134 A. 
651, 4 N.J.Mise. 791. 


Pa.—Barrett’s Hstate, 10 Pa.Dist.& 
Comune: 


[a] In New York L. (1837) c 460 
§ 11, providing that in case of contest 
of a will, on application of any party 
having a right to contest, the surro- 
gate shall examine all the witnesses to 
the will who are living within the 
state, provides a new statutory proce- 
dure in lieu of the old practice by 
caveat, which had become obsolete. 
In re Hermann’s Will, 145 N.Y.S. 291, 
83 Misc. 283. See Reid v. Vanderhey- 
den, 5 Cow. (N.Y.) 719 (as to right of 
stranger, prior to statute, to file 
caveat). 


“Caveat” 11 C.J. p 42. 


36. Barrett’s Hstate, 10 Pa.Dist.& 
Com 79; (Walker *v. 7 Irby,-@hex, Give 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a bond.*™ The proceeding is of an equitable na- 
ture,** and becomes a trial of fact issue by examina- 
tion and ecross-examination of witnesses for and 
against the will and not a mere examination of wit- 
nesses to the will as to genuineness thereof ;*° and, 
except as to such matters as may be necessary for 
the preservation of the estate,+® operates to arrest 
or stay the probate proceedings until the facts al- 
leged or affecting the validity of the will can be 
tried and determined,*! and to require a will pre- 
viously proved in common form to be proved again 
in solemn form,*? and the proceedings to be trans- 
ferred to the proper docket for such trial.4* Like 
the probate proceeding,** it is an ex parte proceeding 
in rem,*® and is not in the proper sense a suit against 
an individual;#® but it has been held to be a sepa- 
rate and distinct proceeding before the court, from 
the petition for the probate of the will;#* and to be 
an adversary proceeding, the parties to which con- 
sist, on the one hand, of those persons interested in 
the estate who have appeared and filed written 
grounds of opposition to the probate of the will, 
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and, on the other hand, those persons interested in 
the will who have appeared and filed a written an- 
swer thereto.*® It constitutes an attack on the in- 
strument in question for the purpose of determining 
who is entitled to the estate of decedent,*® and to es- 
tablish on the part of the contestant that his right 
to property or an interest in the estate has been vio- 
lated,°°. and cannot properly be changed into an ac- 
tion for construction, reformation, or rescission,®? 
the sole question being whether the paper represents 
the testator’s legally declared final wishes.°? The 
good faith of a contestant should be determined by. 
the facts and cireumstances existing when a stipu- 
lation settling the contest is entered into, and not by 
the record subsequently made.*? 


[§ 630] b. Grounds of Opposition.°+ The pro- 
bate of a will may be opposed or contested on the 
ground that the instrument is a nullity because of 
testamentary incapacity of the testator at the time 
of making the will,®> the nonobservance of formali- 
ties required by law,°® as that the will was not prop- 
erly attested,°" or of any other matter sufficient to 


App.) 229 S.W. 331 [rev on other 
grounds (Commn.App.) 238 S.W. 884]. 


fa] Statute inapplicable.—A stat- 
ute, as to applications to annul or 
suspend the provisions and directions 
of a will after it has been probated, 
is inapplicable to the contest of an 
application to probate a will. Walker 
v. Irby, (Tex.Civ.App.) 229 S.W. 331 
[rev on other grounds (Commn.App.) 
238 S.W. 884]. 


27. Barrett’s Estate, 10 Pa.Dist.& 
Com 79. 


[a] Where caveat is filed and no 
bond is entered, the register is with- 
out power to certify the proceeding to 
the probate court, particularly where 
no noticé is given to the parties in 
interest. Barrett’s Estate, 10 Pa.Dist. 
eee COL TY. 


838. Pedersen v. Moore, 184 P. 475, 
32 Idaho 420; In re Chubbee’s Will, 
Pile: 6Sl, 13 3 Okl. 156; In re Flem- 
ing’s Estate, 109 A. 265, 265 Pa. 399. 


$9. In re Cronin’s Will, 257 N.Y.S. 
496, 148 Misc. 559 [aff 261 N.Y.S. 
936]. 

[a] Effect of limitation of right to 


jury trial.—A statute prescribing as 
to which issues in will contest a jury 
trial may be demanded does not limit 
issues. In re Randolph’s Estate, 295 
P. 824, 211 Cal. 440; Alden v. Superior 
Court of California in and for Los 
Angeles County, 199 P. 29, 186 Cal. 
309. 


40. Inre Little’s Will, 121 S.E. 453, 
SH ENG Catt thee 

41. Fla.—Barry v. Walker, 137 So. 
741, 103 Fla. 533: 

Ind.—Faylor v. Fehler, 104 N.E. 22, 
181 Ind. 441. 


Mass.—Finer v. Steuer, 152 N.E. 
220, 255 Mass. 611. 

Miss.—Jones v. Moseley, 40 Miss. 
261,-90 Am.D. 327. 

N.J.—Slocum. v. Grandin, 38 N.J. 


Eq. 485. 
N.Y.—Matter of Hamilton, 27 N.Y. 
S. 813, 76 Hun 200. 


N.C.—In re Little’s Will, 
453, 187 N.C. 177. 


Pa.—Miller’s Estate, 31 A. 58, 166 
angie 


{a] Rule applied.—Where a benefi- 
ciary filed a petition for the probate 


121 S.E. 


of a will, there being pending a con- 
test on a complaint in resistance, to 
which he was not a party, he in effect 
makes himself a party to the original 
contest and the will cannot’ be ad- 
mitted to probate as an incident to 
the striking out of objections to pro- 
bate on the beneficiary’s petition. 
ean v. Fehler, 104 N.E. 22, 181 Ind. 
41. 


{[b] ‘The office of a caveat is to 
protest against admitting to probate 
any paper purporting to be the last 
will and testament of a decedent un- 
til examination and decree thereon by 
the probate court.’ In re Morrisey’s 
Will, 107 A. 70, 91 N.J.Eq. 289. 


[ec] Right to contest.—Whether 
party is entitled to contest probate of 
a will is preliminary to the question 
whether the instrument offered is to 
be allowed. Finer v. Steuer, 152 N.E. 
220, 255 Mass. 611; Wellington v. De 
Cordova, 146 N.E. 690, 251 Mass. 229. 


{d] As to widow.—Where probate 
is contested by a person claiming to 
be the widow of the testator, the 
question as to whether the contestant 
is the testator’s widow may be tried 
before testimony is taken to the 
factum of the will. Matter of Hamil- 
ton, 27 N.Y.S. 813, 76 Hun 200. 


Questions for determination on pro- 
bate generally see supra §§ 621-623. 


42. Phifer v. Mullis, 83 S.E. 582, 
167 N.C. 405; In re Hedgepeth’s Will, 
63 S.E. 1025, 150 N.C. 245. 


[a] 
to require a paper, previously proved 
in common form before the clerk as a 
will, to be proved again in solemn 
form in term time and before a jury. 
Phifer v. Mullis, 83 S.E. 582, 167 N. 
C. 405. 


Proof in solemn form after proof in 
common form generally see supra § 
625. 


43. Inre Little’s Will, 121 S.E. 453, 
UST NSCS 177. 


[a] Thus, under a statutory pro- 
vision, permitting entrance of caveats 
at time of probate or within seven 
years thereof, and authorizing trans- 
fer on bond to the civil issue docket 
of the superior court and issuance 
of an order suspending administra- 
tion and letters of collection ‘‘to some 
discreet person,’ the clerk properly 
transferred a contest to the docket, 
when caveat and bonds were filed at 


Thus the effect of a caveat is 


time of probate, and issued letters of 
collection to one other than the tes- 
tamentary executor, since the matter 
was discretionary. In re Little’s Will, 
121 S.H. 453, 187 N.C. 177. 


44. See supra § 597. 


45. In re Relph’s Estate, 221 P. 361, 
192 Cal. 451; Hogston v. Bell, 112 N 
E. 883, 185 Ind. 536; Ahearn v. Bark, 
99 N.E. 1004, 179 Ind. 179; Tatem v. 
Wright, 114 A. 836, 139 Md. 20. 


46. Hogston vy. Bell, 112 N.E. 883, 
185 Ind. 536. 


47. In re Relph’s Estate, 221 P. 
361, 192 Cal. 451; In re Latour, 74 P. 
441, 73 P. 1070, 140 Cal. 414. 


48. In re Relph’s Estate, 
361, 192 Cal, 451. 


Parties in actions to contest wills 
generally see infra §§ 706-710. 


49. Hogston v. Bell, 112 N.E. 883, 
185 Ind. 536. 


50. In re Clark’s Estate, 
542, 94 Cal.App. 453. 


51. Cowie v. Strohmeyer, 136 N.W. 
956, 137 N.W. 778, 150 Wis. 401. 


Cross references: 


Construction of will as not proper 
question in probate proceeding see 
supra §§ 622, 623. 

Reformation of will see Reformation 
of Instruments § 23. 


pA eras of will see supra §§ 478— 


52. Cowie v. Strohmeyer, 136 N.W. 
956, 137 N.W. 778, 150 Wis. 401. 


Questions for determination in pro- 
bate proceedings generally see supra 
a 621-623. 

3. In re Clark’s Estate, 
543, 94 Cal.App. 453. 


54. Grounds for contesting pro- 
bated will see infra § 669. 


55. In re Langley’s Estate, 
824, 140 Cal. 126. 


Capacity to make will generally see 
supra §§ 10-100. 


56. Theriot’s Succession, 
471, 114 La, 611. 


Requisites and validity of will gen- 
erally see supra §§ 223-249. 


57. Bardeguez v. Registrar 
Guayama, 27 Porto Rico 200. 


221 P. 


Pi a BD 
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38 So. 
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show the nonexistence of a valid will,®* such as that 
it was induced by fraud or undue influence,°® or has 
been revoked;*° and the contest may be confined to 
a certain part or parts of the will, without affecting 
other parts.®4 But a person cannot oppose the pro- 
bate on a ground which does not affect him or in 
which he has no interest ;°? and, where a will is duly 
executed without fraud or undue influence, and is 
otherwise regular and valid, its probate ordinarily 
cannot be successfully opposed or contested except 
for very strong reasons;°* it cannot be contested be- 
eause of uncertainty or indefiniteness,°* such as 
in designating the names of the beneficiaries and the 
amounts of their shares;*® or because of want of 
jurisdiction in the court,®*® or because the will made 
no provision for protestant, which matter could be 
presented on final distribution ;®* or because the tes- 
tator’s children had entered into an agreement, be- 
fore his death, to disregard his will;®* or because 
some of the legacies had been tampered with and 
changed without the testator’s knowledge,®® since 
the amount thereof may be called in question on the 
distribution ;7° or because of a breach of contract of 
the sole devisee to care for the testator.7* The fact 
that the will mentions the execution of a deed to one 
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of the heirs, and expresses the wish that it be upheld, 
does not constitute a devise, so as to give the other 
heirs, who by the will receive their legal shares of 
the estate, a right to contest it.7? 


Breach of contract to make will. Where a will 
made in pursuance of a contract is subsequently re- 
voked, the injured party cannot oppose the probate 
of a later will on the ground that the earlier will was 
an irrevocable contract,** but is remitted to an in- 
dependent action at law or in equity to enforce what- 
ever rights he may have." 


[§ 631] c. Who May Oppose Probate’®*—(1) In 
General. The right to oppose or contest the probate 
of a will is not inherent or constitutional, but is 
purely statutory,’® and the statutory provisions usu- 
ally authorize such opposition or contest by any per- 
son interested in the will or in the estate,77 as of 
common right.7® Under such statutes the admis- 
sion to probate of a will may be opposed or econtest- 
ed by, and only by, a person having some interest in 
the will or the estate or its proceeds, which will be 
affected and concluded by the probate of the propos- 
ed will,’® that is, a person who has an interest in the 
estate disposed of which would be conserved by de- 


Attestation of will generally see 
supra §§ 314-393. 


58. Hartz v. Sobel, 71 S.E. 995, 136 
Ga. 565, 38 I.R.A.N.S. 797, Ann.Cas. 
1912D 165; Cox v. Lea’s Heirs, 35 So. 
QiommOw dua LOSO: 


59. Glover v. Baker, 83 A. 916, 76 
INGER Bee 


Fraud and undue influence as af- 
fecting validity of will generally see 
Supra §§ 432-448. 


60. In re Ryan’s Estate, 216 P. 366, 
4191 Cal. 307; Research Hospital v. 
Continental Illinois Bank & Trust Co., 
186 N.E. 170, 352 Ill. 510. 


[a] Subsequent marriage.—W here 
a testator married subsequent to the 
execution of his will and codicils, the 
court properly refused probate of the 
will. Research Hospital v. Continen- 
tal Illinois Bank & Trust Co., 186 
INGE dO, soe Til. 510: 


Revocation of will generally see 
supra §§ 478-560. 


61. Hogarth-Swann v. Weed, 174 
NE, 314, 274 Mass. 125; Glover v. 
Baker, 83 A. 916, 76 N.H. 393. 


Partial or limited probate generally 
see supra § 626. 


62. In re McDowell’s Estate, 137 
A. 823, 5 N.J.Misc. 605 [aff 140 A. 281 
(aff 148 A. 325, 103 N.J.Ha. 346)]; 
Matter of Woods, 67 N.Y.S. 1128, 33 
Mise. 12 [aff 70 N.Y.S. 9338, 61 App. 
Dine DIO aCe tiesnO) MesING Puy we 3.0; uu Ose Ni Ys 
640)]; In re Widdowson’s Will, 41 A. 
977, 189 Pa, 338. 


fa] Thus a person interested can- 
not set aside the will of a monomani- 
ac, where his insane delusion did not 
affect decedent’s testamentary dispo- 
sition as to such objector, although it 
did affect provisions of the will as 
to another person. In re McDowell's 
Histate, 187 A. 8238, 5 N.J.Mise. 605 
[aff 140 A. 281 (aff 143 A. 325, 103 
N.J.Eq. 346)]. 


[b] Person not named in the will 
has no interest in the amount of the 
legacies and hence cannot contest 
probate on the ground that such 
amounts have been tampered with, 
his contention, if upheld, not being 


sufficient to overthrow the entire will. 
In re Widdowson’s Will, 41 A. 977, 
189 Pa. 338. 


[c] Where invalidity of legacy 
will only increase residuary fund, its 
validity cannot be questioned by per- 
sons having no interest in such fund. 
Matter of Woods, 67 N.Y.S. 1123, 33 
VES Cre least OMNI Sa Oo Sain Olle eANIOs 
ene (aff 61 N.E. 1130, 168 N.Y. 


63. Gambill’s Adm’r vy. Gambill, 33 
S.W.(2d) 325, 286 Ky. 491. 


64. Sikes v. King, 141 So. 555, 224 
Ala. 623; In re Campbell’s Will, 132 
Sob 42h al Oman Canoe 


65. Sikes vy. King, 141 So. 555, 224 
Ala. 623. 


66. Hardiman v. 
TIGGS 183 Calksssor 


[a] Thus want of jurisdiction in 
the superior court because deceased 
was not a resident of the county is 
not a proper ground for contesting 
the will, although the contestant may 
object to the jurisdiction of the court 
to entertain the application for pro- 
bate on that ground. Hardiman v. 
Church, VOT Po 106, puss" Caln oso. 


67. In re Frandsen’s Will, 167 P. 
2, 50 ‘Utah 156. 


68. Field v. Brantley, 77 S.H. 559, 
139 Ga. 437. 


69. In re Widdowson’s WHstate, 41 
ASOT, 189) Pan sss: 


Effect of alterations generally see 
supra § 272. 


70. In ye Widdowson’s Estate, 41 
A. 977, 189 Pa. 338. 


Rights and liabilities of devisees 
and legatees generally see infra XIII 
in 69 Cy. 

71. In re Derusseau’s Will, 184 N. 
W. 705, 175 Wis. 140, 16 A.L.R. 1412. 


[a] Thus, where the devisee under 
a will had made a contract with the 
testator to provide him with support 
and medical attention during his life 
in return for being made sole devisee 
under the will, the fact that the devi- 
see after several years took the tes- 


Chureh, 19) FP; 
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tator to an insane asylum, when it 
became impracticable for him to re- 
main in the devisee’s household, is 
not a ground for contesting the will. 
In re Derusseau’s Will, 184 N.W. 705, 
175 Wis. 140, 16 A.L.R. 1412. 


Contracts to will or dispose of prop- 
erty generally see supra §§ 187-206. 


72. In re Adkins’ Will, 162 N.wW. 
193, 179 Iowa 1025. 


73. In re Carpentier’s Estate, 285 
Est S104 iCareAtp pine se 


Revocation of will generally see 
supra §§ 478—560. is 


74 In re Carpentier’s Estate, 285 
P. 348, 104 Cal.App. 33. 


Action for breach of contract to 
eke will generally see supra §§ 207— 

6. 

75. Parties in actions to contest 
wills see infra §§ 706-710. 


_ Who may contest probated will see 
infra §§ 671-676. 


76. Robertson v. Robertson, 223 S. 
W. 32, 144 Ark. 556; McCreery vy. 
Bartholé, 13% INJBY 242) 305 il 825: 


77. See statutory provisions. 


78. In re Hedgepeth’s Will, 63 S. 
BH. 1025, 150 N.C. 245, 


73. Ala.—Allen v. Pugh, 89 : 
206 Ala. 10. Oe a 


Ariz.—In re Anderson's Will, 141 P. 
W208, 0G ARTZ ede 5. 


Cal.—State v. Sacramento County 
Super. Ct 82) Pas or2, Tash Galiwonnmes 
L.R.A.N.S. 648 and note; San Diego 
Trust & Savings Bank v. Heustis, 10 
P.(2d) 158, 121 Cal.App. 675. 


Fla.—Meyer v. Fogg, 7 Fla. 292, 68 
Am.D. 441, 


Ga.—Varnedoe vy. Cousins, 96 S.B. 
326, 148 Ga. 229. 


Iowa.—In re Livingston’s Bstate 
153 N.W. 200, 179 Iowa 183. 


Ky.—Slaughter’s Adm’r v. Wyman 
14 S.W.(2d) 777, 228 Ky. 226. 
Midi Wee ny. Nee Ch ul Soi Aunos Seoul 


Md. 34, 46 A.L.R. 1488; Johnston v. 
Willis, 127 A. 862, 147 Md. 287. 


» 


r 


For later cases, developments and changes in the law see Annotations. same title and section number, 
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feating the probate of the will or jeopardized or im- 
paired by its establishment ;8° and hence, under this 
rule, probate may not be opposed or contested by a 
person who will receive under the will the same prop- 
erty or share which he would receive by descent, if 
The term “interest,” 
within the meaning of this rule, means not merely an 
interest in the will itself, but in its operation,®? such 
an interest as would entitle the person in question 
to a distributive share in the estate had the testator 
died intestate, or the probate been denied and the 
will set aside;** and, while it has been declared that 
any interest of such a nature, however slight, is suf- 
ficient to authorize one to oppose probate,** the in- 


the will was denied probate.*! 
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of a will.8* 


terest must be a substantial one, and it is not suffi- 


Mo.—Watson v. Alderson, 48 S.W. 
478, 146 Mo. 333, 69 Am.S.R. 615. 


Neb.—Murry v. Hennessey, 67 N.W. 
470, 48 Neb. 608. 


N.H.—Swan v. Bailey, 146 A. 89, 84 
NEE 7.3: 


N.J.—Middleditch v. Williams, 21 A. 
290, 47 N.J.Eq. 585; In re Coursen’s 
Will, 4 N.J.Eq. 408. 


N.Y.—In re Cook’s Will, 154 N.E. 
823, 244 N.Y. 63; .Matter of Camp- 
bell’s Will, 34 N.Y.S. 831, 88 Hun 374; 
Reid v. Vanderheyden, 5 Cow. 719. 


Philippine.—Paras v. Narciso, 
Philippine 244, 246 [quot Cyc]. 


Porto Rico.—Bardeguez v. Regis- 
trar of Guayama, 27 Porto Rico 200. 


Tex.—Moore v. Stark, 17 S.W.(2d) 
1037, 21 S.W.(2d) 296; 118 Tex. 565; 
Arai v. Saenz, (Civ.App.) 52 S.W.(2d) 
383; Vidaurri’s Estate v. Bruni, (Civ. 
App.) 156 S.W. 315. 


fa] “The expression, ‘person in- 
terested’ . . includes’ only him, 
who either absolutely or contingently 
is entitled to share in the estate or 
the proceeds thereof as husband, wife, 
legatee, next of kin, heir, devisee, as- 
Signee, grantee, or otherwise, except 
as a creditor.” Vidaurri’s Estate v. 
Bruni, (Tex.Civ.App.) 156 S.W. 315, 
316 [quot Ross’ Estate v. Abrams, 
GlexGiv App;)) 2389 “SW. -705'- “(aft 
(Commn.App.) 250 S.W. 1019)]. 


[b] One not child or heir of testa- 
trix is not an interested party in 
anything concerning the will and the 
distribution of the estate. Varnedoe 
v. Cousins, 96 S.E. 326, 148 Ga. 229. 


80. Ala.—Allen v. Pugh, 89 So. 470, 
206 Ala. 10; Braasch v. Worthington, 
67 So. 1003, 191 Ala. 210; Stephens v. 
Richardson, 66 So. 497, 189 Ala. 360; 
Montgomery v. Foster, 8 So. 349, 91 
Ala. 613. 


Cal.—In re Land’s Estate, 137 P. 
246, 166 Cal. 538. 


Ga.—BEzell v. Mobley, 129 S.E. 532, 
160 Ga. 872. 


Iowa.—In re Adkins’ Will, 162 N.W. 
193, 179 Iowa 1025. 


N.C.—Armstrong vy. Baker, 
Cer: 


And see cases supra note 79. 


81. In re Adkins’ Will, 162 
193, 179 Iowa 1025. 


82. Braasch v. Worthington, 67 So. 
1003, 191 Ala. 210, Ann.Cas.1917C 903; 
Elmore v. Stevens, 57 So. 457, 174 
Ala. 228 [crit and repudiating Lock- 
ard v. Stephenson. 24 So. 996, 120 Ala 
641, 74 Am.S.R. 63 (which held that 
“any person interested” included only 
such persons as would take an inter- 
est in the estate under or by virtue 
of the provisions of the will) ]. 
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31 N. 


N.W. 


‘ 


83. D,C.—Angell v. Groff, 42 App. 
DC A193, 


Iowa.—In re Livingston’s Estate, 
153 N.W. 200, 179 Iowa 183. 


N.H.—Swan y. Bailey, 146 A. 89, 84 
INGE os 


N.Y.—In re Hagen’s Will, 198 N.Y. 
S. 345, 119 Mise. 770 [aff sub nom. In 
re Schweizer, 199 N.Y.S. 948]. 


Tex.—Moore v. Stark, 17 S.W.(2d) 
1037, 21 S.W.¢2d) 296, 118 Tex. 565. 


[a] Financial benefit.—Objections 
to the probate of a will may not be 
filed by one who would derive no finan- 
cial benefit should the will be set 
aside. In re Hagen’s Will, 198 N.Y.S. 
345, 119 Misc. 770 faff sub nom. In re 
Schweizer, 199 N.Y.S. 948]. 


[b] Objection to second codicil 
cannot be made by a contestant where 
the will and first codicil, properly pro- 
bated, disposed of the entire estate to 
the exclusion of the contestant. In 
re Livingston’s Estate, 153 N.W. 200, 
179 Iowa 183. 


84. Matter of Greeley’s Will, 15 
Abb: PrNes: CNY.) 393. 
85. Cal.~—State v. Sacramento 


County Super. Ct., 82 P. 672, 148 Cal. 
55, 2 L.R.A.N.S. 6438. 


Ga.—Harper v. Lindsey, 
639, 162 Ga. 44. 


Iowa.—In re Fallon’s Will, 77 N.W. 
575, 107 Iowa 120. 


La.—Succession of Rice, 86 So. 282, 
147 La. 834. 


Md.—Blake v. Blake, 150 A. 861, 159 
Md. 539. 


Mass.—Hogarth-Swann v. Weed, 
174 N.E. 314, 274 Mass. 125; Finer v. 
Steuer, 152 N.E. 220, 255 Mass. 611. 


N.J.—Middleditch v. 
A. 290, 47 N.J.Eq. 585; 
Horton, 15 N.J.Hq. 202. 


N.Y.—In re Beinhauer’s Estate, 193 
N.Y.S. 758, 118 Misc. 527 [aff 194 N. 
Nes lal 


S.D.—Holde v. Schultz, 
369, 17 S.D. 465. 


[a] Attorney for contestant.—Al- 
though a statute gives an attorney a 
privilege on any judgment which may 
be obtained by him, an attorney em- 
ployed to represent the testator’s 
brother in opposition to petition to 
probate the testator’s will, by virtue 
of his contract of employment giving 
him as fee half of any amount over 
what the brother would take under 
the purported will was not and could 
not have been constituted an heir of 
testator, entitling him to have him- 
self declared to be such heir for pur- 
poses of contesting probate after the 
testator’s brother in his own person 
discontinued the contest begun in his 


132 S.E. 


Williams, 21 
Stackhouse v. 


97 NEW: 


[§ 632] (2) Heir or Next of Kin.** 
the rules for determining heirs or next of kin,®® and 
provided the legal standing of a claimant as next of 
kin or heir is established,®® probate may be opposed 
by the heir or heirs of the testator,®+ ineluding chil- 
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cient if it is merely an indirect and contingent inter- 
est, or a possibility dependent on a possibility,*® or 
an interest which rests on sentiment or sympathy, 
or on any basis other than the gain or loss of money 
or its equivalent.*® 


Persons who would be entitled to administer the 
estate in case of intestacy may oppose the probate 


Subject to 


name by the attorney. Succession of 
Rice, 86 So. 282, 147 La. 834. 


[b] Trustee in bankruptcy.—A 
mere expectation of receiving prop- 
erty being neither “property” nor ‘‘ti- 
tle,’ within Bankruptcy Act § 70a (U. 
S. Comp. St. § 9654), conferring on 
the trustee title to property owned by 
the bankrupt at the date of adjudica- 
tion, and § 70a subd 5, conferring on 
such trustee title to property which 
the bankrupt could have transferred, 
the trustee has no standing to contest 
the will of the bankrupt’s mother, ex- 
cluding the bankrupt from participa- 
tion in the estate, where the mother 
died after adjudication, as such trus- 
tee was not an “interested person,” 
within a statute authorizing “any 
person interested” to object to pro- 
bate, and defining “persons interest- 
ed;” and this is true, although the 
main part of the will made a provi- 
sion for the bankrupt, and the ex- 
clusion of bankrupt was made in codi- 
cil. In re Beinhauer’s Estate, 193 N. 
NSH 985. 1 LS. MISC D2e sate 4 Nee 
Se alee 


{c] In Montana, under a statute 
authorizing any person interested to 
contest a will, the existence of a con- 
tingent interest is sufficient for this 
purpose. State v. Second Judicial 
District Ct., 65 P. 120, 25 Mont. 355, 6 
Prob.Rep.Ann,. 715. 


86. In re Davis’ Will, 75 N.E. 530, 
182 N.Y. 468. 


872) Bunn’ v. “Pillsbuty,..147 eNews 
674, 252 Mass. 197; Watson v. Alder- 
son, 48 S.W. 478, 146 Mo. 333, 69 Am. 
Sue 6100 


[a] Children of testator, as his 
next of kin, may contest the validity 
of the will, as of common right, 
whether or not the result of the con- 
test will be prejudicial to their pe- 
cuniary interests, because the admin- 
istration of the goods of the testator 
ought to be committed to them, if he 
in fact died intestate. Watson v. Al- 
derson, 48 S.W. 478, 146 Mo. 333, 69 
Am.S.R. 615. 


Public administrator or attorney- 
general see infra § 638. 


28. On contest of probated will 
see infra § 671. 


89. See Descent and Distribution 
§§ 25-110. 
90. In re Wendel’s Will, 257 N.Y. 


S. 87, 143 Misc. 480. 


91. Ala.—Allen v. Pugh, 89 So. 470, 
206 Ala. 10. 


Cal.—In re Ryan’s Estate, 216 P. 
366, 191 Cal. 307; In re Clark’s Estate, 
271 P. 542, 94 Cal.App. 453. 


Ky.—Murphy’s Ex’r vy. Murphy, ‘65 
S.W. 165, 23 Ky.L. 1460. 


La.—Theriot’s Suecession, 
471, 114 La. 611. 


38 So. 
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dren legally adopted,®? or it may be opposed by his 
next of kin, °8 or, where there is no surviving spouse, 
children, or representatives of children, and no next 
of kin, by the children of deceased’s spouse,’4 unless, 
in accordance with the above rules,®® the heir or next 
of kin, under the circumstances of the particular 
ease, has not a sufficient interest in the testator’s es- 
tate,°® as in the case of children or next of kin of liy- 
ing heirs or distributees of the testator.°* 
testator’s cousins are not his heirs at law, they can- 
not contest probate of the will so far as it disposes 


Md.—Johnston v. Willis, 127 A. 862, 
147 Md. 237. 


Mont.—In re Hobbins’ Estate, 108 
P. 7, 41 Mont. 39. 


N.Y.—In re Cook’s Will, 
823, 244 N.Y. 63. 


Tenn.—Lillard v. Tolliver, 285 S.W. 
576, 154 Tenn. 304. 


Utah.—In re Dong Ling Hing’s Hs- 
tate, 2 P.(2d) 902, 78 Utah 324. 


Wash.—In re Sieb’s Estate, 126 P. 
912, 70 Wash. 374, Ann.Cas.1913H 125. 


[a] ZUustration.—If the intestate 
would have inherited the testatrix’s 
property but for her will, and if the 
intestate was so far insane as to be 
incapable of managing his own af- 
fairs from the testatrix’s death un- 
til his own death, his heirs have such 
interest in the testatrix’s will as to 
enable them to contest it on_ the 
ground of the testatrix’s mental in- 
capacity. In re Siebs’ Hstate, 126 P. 
912, 70 Wash. 374, Ann.Cas. 1913E 125. 


[b] Only prospective heirs who in 
ease of intestacy could inherit can 
contest the will. In re Bamber’s Hs- 
tate, 265 N.Y.S. 798, 147 Mise. 712. 


92. In re Schmidt’s Will, 273 P. 
21, 85 Colo. 28; BHzell v. Mobley, 129 
Sony 532, 160 Ga. 872; In re Dein’s 
Will, 237 N.Y.S. 658, 135 Misc. 244. 


[a] Adopted child, by a decree 
which contains an express condition 
against disinheritance, may contest 
the probate of a will disinheriting 
him. In re Schmidt’s Will, 273 P. 21, 
85 Colo. 28. 


{b] Adoption must be _ legal.— 
Whether a testatrix’s adopted son is a 
proper party to a proceeding to con- 
test the probate of a will depends on 
the legality of the adoption. In re 
Dein’s will, 237 N.Y.S. 658, 185 Misc. 
244, 


[c] Informally adopted person has 
no standing to contest the will of his 
alleged foster parent. In re Bam- 
ber’s Estate, 265 N.Y.S. 798, 147 Misc. 
712. 


[d] Virtual adoption.—One claim- 
ing interest in the estate of the tes- 
tatrix under virtual adoption has such 
an interest in the estate as author- 
izes her to file a caveat to the will, 
when by probate thereof she would 
be deprived of such interest. Hzell 
v. Mobley, 129 S.E. 532, 160 Ga. 872. 


93. McCreery v. Bartholf, 137 N.E. 
242, 305 Ill. 325; Watson v. Alderson, 
48 S.W. 478, 146 Mo. 333, 69 Am.S.R. 
615; In re Cook's Will, 154 N.E. 823, 
244 N.Y. 638; Merrill v. Rolston, 5 
Redf.Surr. (N.Y.) 220. 

[a] Wearest degree of kin, only, 


may contest a will. In re Wendel’s 
Will, 257 N.Y.S. 87, 148 Misc. 480. 


[b] Evidence held inadmissible as 
to kinship of contestant to testator. 
In re Turnbull’s Will, 4 N.Y.S. 607, 


154 N.E. 
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Where a 


51 Hun 642 (sister). 


[c] Evidence held insufficient to 
show interest sufficient to contest 
the will, by relationship of contestant 
to decedent. Matter of Darling, 10 
N.Yast. 221 [afi 6 NOY.S. 191,53 Hun 
636] (daughter). 


94. Petition of Waite, 
toe 


[a]. Thus, under a statute provid- 
ing that, if there be no husband or 
wife surviving and no children, and 
no representatives of a child, and 
no next of kin, the whole surplus 
shall be allotted to a surviving child 
of the husband or wife of deceased, 
the rights of children’ of decedent’s 
husband, to intervene in a proceed- 
ing for probate, would depend on 
whether decedent left next of kin, it 
being conceded that she left no hus- 
band, children, or representatives of 


174 N.Y.S. 


children. Petition of Waite, 174 N. 
Vn Oomelior 

95. See supra § 681. 

96. Harper v. Lindsey, 132 S.E. 


639, 162 Ga. 44. 


[a] Brother of a testatrix who left 
adopted children, where heirs were 
estopped to attack the validity of the 
adoption, was without interest to con- 
test her will. Harper y. Lindsey, 132 
S.E. 639, 162 Ga. 44. 


97. Braasch v. Worthington, 67 So. 
1008, 191 Ala. 210; Angell v. Groff, 
42 App.D.C. 198; Blake v. Blake, 150 
A. 861, 159 Md. 539; Middleditch v. 
Williams, 21 A. 290, 47 N.J.Eq. 585. 


[a] Heir of absent legatee, sum- 
mons to whom in probate proceedings 
was returned “not to be found,’’ is 
not a person interested, who by stat- 
ute is authorized to caveat a will, 
where the legatee is not shown: to 
have died during the period allowed 
by that statute to persons “not to be 
found’ for filing a caveat, and that 
period expired before the legatee’s 
absence had continued for the seven 
years from which a statute raises a 
legal presumption of death. Angell 
v. Groff, 42 App.D.C. 198. 


[b] Relatives of heir, who will 
take all the property of the testator 
absolutely in case probate of the will 
is refused, have no standing in court 
to file a caveat against such probate. 
Middleditch v. Williams, 21 A. 290, 47 
N.J.Hq. 585. 


[c] estator’s grandsons, whose 
interests in a trust estate of the tes- 
tator’s childless deceased daughter 
are contingent on their surviving their 
father, cannot contest a codicil au- 
thorizing the daughter to devise such 


estate. Blake y. Blake, 150 A. 861, 
159 Md. 539. 

98. Hogarth-Swann vy. Weed, 174 
N.E. 314, 274 Mass. 125. 

99. Hogarth-Swann y. Weed, su- 
pra. 
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of his own estate,®98 but they may contest the will 
so far as it exercises a power of appointment con- 
ferred by the testator’s father’s will, which provid- 
ed that the property should go to the father’s heirs 
if the son failed to exercise the power.°?® 


[§ 633] (8) Beneficiary. 
claimant under another will, prior or later, of the 
same testator, has a sufficient interest to entitle him 
to oppose probate of the will in question,” except 
where the other will under which he claims has been 
revoked,* or where the will in question bequeaths 


A beneficiary or 


Partial or limited probate generally 
see supra § 626. 


1. On coatest of probated will see 
infra § 671. 


2. Cal.—In re Langley’s Estate, 73 
PB. 824, 140 Cal. 126. 


Ky.—Murphy’s. Ex’r v. Murphy, 65 
S.W. 165, 23 Ky.L. 1460 


Md.—Johnstion vy, Willis, 
862, 147 Md. 237. 


Minn.—In re Lawrence’s Estate, 152 
N.W. 872, 129 Minn. 460. 


Mo.—Hamner y. eee ens 36 S.W. 
(2d) 929, 327 Mo. 281 


N.J.—In re Vespers Estate, 134 A. 
651, 4 N.J.Mise. 791 


N.Y.—Booth v. Kitchen, 7 Hun 260; 
Merrill v. Rolston, 5 Redf. Surr. 22.05 
Turhune y. Brookfield, 1 Redf.Surr. 
220; Walsh v. Ryan, 1 Bradf.Surr. 
433; In re Chittenden’s Will, Duck: 
Surr. 135. 


Tenn,—Lillard v. Tolliver, 285 S.W. 
576, 154 Tenn. 304. 


[a] Beneficiary in earlier will (1) 
under which she would have received 
more than under the will in question 
although not next of kin of the tes- 
tator, may file a caveat against the 
probate of a later will. In re Vesper’s 
Estate, 134 A. 651, 4 N.J.Mise. 791. 
(2) Interest of a legatee under an 
earlier will entitles her to intervene 
to resist probate of a will offered to 
supersede the earlier will. In re De 
Garmendia’s Piste: 125 A. 897, 146 
Md. 47. 


[b] Devisee of vested remainder 
interest has a direct pecuniary in- 
terest in the probate of a will-of the 
life tenant with power of appoint- 
ment, divesting the remainder, and 
could contest such will. Hamner y. 


127 A. 


Semon as: 36 S.W.(2d) 929, 327 Mo. 
81. 
[ec] Evidence.—Where a prior will, 


apparently legally executed, is re- 
ceived in evidence on an offer to pro- 
bate a subsequent will, it is sufficient 
proof, in the absence of evidence to 
the contrary, that the will was legally 
executed, so that a beneficiary there- 
under could contest the subsequent 
wills In re Lawrence’s Hstate, 152 N. 
W. 872, 129 Minn. 460. Evidence as 
to execution of will generally see in- 
fra §§ 748-754, 7638-809. 


3. Matter of Rayner’s Will, 87 N. 
Y.S. 23, 93 App.Div. 114. 


[a] Thus, where the sole interest 
of a beneficiary in a decedent’s estate 
is under a will which the ttestator had 
destroyed before making the will con- 
tested, the beneficiary should not be 
permitted to continue the _ contest 
where it appears that the testator 
purposely destroyed the prior will, 
and that at the time of doing so she 
had testamentary capacity. In re 
Rayner’s Will, 87 N.Y.S. 23, 93 App. 
Diva Vi4F 


For later cases, developments and changes in the law see Annotations, same title and section number. 


is, ; 


-§§ 633-635] 


him the same or a larger. amount than was bequeath- 
ed in the other will,* but, under a statute authoriz- 
ing any person interested in the event as devisee, 
legatee, or otherwise to file objections to the probate 
of a will, it has been held that a person who is not 
an heir at law or next of kin, and whose only inter- 
est in the subject matter arises by reason of his in- 
clusion as legatee, is not a “person interested in 
event” so as to permit* him to interpose objections 
to the probate of the will. A legatee, whose name 
has been eut from the will, may oppose its probate in 
its incomplete condition;® but a legatee under a will 
which has not been probated has no sufficient inter- 
est to contest probate of the will of the testator’s 
ancestor disposing of property which might come to 
the testator if the ancestor’s will is held invalid.? 
A beneficiary who renounces the will cannot oppose 
its probate where by statute he acquires the same 
benefits by renouncing as he would by successfully 
contesting it.§ 


Trustee under a prior will may oppose the probate 
of a subsequent will.® 


[§ 634] (4) Widow or Widower.!° It has been 
held that, in the absence of a provision therefor, a 
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pose or contest probate of the testator’s will,1+ espe- 
cially where, in case of a widow, on separation from 
the husband she had agreed to make no claim against 
his estate,1? or where she does not show a marriage 
between herself and the testator.t? But, on the oth- 
er hand, it has been held that a surviving husband 
of a common-law marriage has the right to appear 
and contest the will of his deceased wife;!* and that 
a widow who has opposed the probate-of her hus- 
band’s will does not lose her right to attack the in- 
strument on the theory of ratification by the fact 
that, after the will has been admitted to probate, 
she secures a division of her undivided share of the 
common estate.?® 


Divorced person. Since a divorce obtained by a 
wife divests the husband of all his interest in her 
property,'® a divorced husband has no standing to 
object to the probate of his former wife’s will, dis- 
posing of the property awarded to her under the 
judgment of divorce,1” or to prosecute an appeal 
from an order admitting the will to probate.*§ 


[§ 635] (5) Assignee or Purchaser.1® It has 
been held that an assignee of an heir has no such in- 
terest in the will or estate of the testator as will 


widow or widower of a deceased testator may not op- 


4. In re Land’s Estate, 137 P. 246, 
166 Cal. 538. 


[a] region cemd pi legatee, under a 
prior will, who is not an heir at law 
of the testator, is not entitled to con- 
test the probate of a subsequent will 
which bequeaths him a legacy of 
the same amount as the former, pay- 
able at the same time, as he is not a 
“person interested.” In re Land’s Es- 
tate, 137 P. 246, 166 Cal. 538. 


5. In re O’Keefe’s Will, 238 N.Y.S. 
872, 135 Mise. 394; In re Nelson’s 
Wall 152) IN.Y.S.' 734, §92-Mise: -25; 
In re Hoyt’s Will, 106 N.Y.S. 359, 55 
Mise. 159 [aff 107 N.Y.S. 1130, 122 
App.Div. 914]; In re Cutter’s Estate, 
148 N.Y.S. 920. 


6 Hartz v. Sobel, 71 S.B. 995, 136 
Ga. 565, 38 L.R.A.N.S. 797, Ann.Cas. 
1912D 165. 


[a] hus, where a will was duly 
executed and when propounded for 
probate it appeared that certain words 
had been cut from it, with a view toa 
pro tanto revocation, a legatee whose 
name was thus cut from the will may, 
when the will is propounded, enter a 
caveat to its being probated in its in- 
complete condition, and may plead 
and prove what were the words re- 
moved from the will, and pray that it 
be probated as originally executed, 
and he is not compelled merely to file 
a caveat to the probating of the will 
as propounded, and then in a Sepa- 
rate litigation propound the same will 


with the addition of the missing 
words and clauses. Hartz v. Sobel, 71 
SB. 995, 136 Ga. 565, 38 L.R.A.N.S, 


797, Ann.Cas.1912D 165. 


7. In re Wiltsey’s Will, 
294, 122 Iowa 423. 


8. Robertson v. Robertson, 
W. 32, 144 Ark. 556. 


9. Johnston vy. Willis, 127 A. 862, 
147 Md. 237. 


[a] Thus, one given the legal title 
to nearly all of the testatrix’s estate 
in trust to collect rents, etc., manage, 
control, and sell property, invest and 
reinvest proceeds, and determine di- 
vision of income among beneficiaries, 
is sufficiently interested in the estate 
to caveat a subsequent will, the chief 


98 N.W. 


223 S. 


difference between trustee and execu- 
tor being that the former’s interest in 
trust property is much more substan- 
tial than that of executor in dece- 
dent’s property. Johnston v. Willis, 
127 A. 862, 147 Md. 237. 


10. On contest of probated will see 
infra’ § 674. 


11. Robertson v. Robertson, 223 
S.W. 32, 144 Ark. 556; In re Smith’s 
Estate, 146 N.W. 836, 165 Iowa 614; 
Halde v. Schultz, 17 S.D. 465, 97 N.W. 
369. 


[a] Widow has no standing to con- 
test her husband’s will, where her 
share of his estate cannot be affected 
by the will unless she consents there- 
to. In re Fallon’s Will, 77 N.W. 575, 
107 Iowa 120. 


[b] One-third interest.—A widow, 
whose only interest in the estate is 
her statutory one-third thereof, has 
no such interest in the will as to enti- 
tle her to contest its validity. In re 
Smith’s Estate, 146 N.W. 836, 165 
Iowa 614. 


[c] Interest of husband in the es- 
tate of his divorced wife, contingent 
on the death of their minor child, is 
not sufficient to authorize him to con- 
test her will. Halde v. Schultz, 97 
N.W. 369, 17 S.D. 465. 


12. In re Kiltz’s Will, 211 N.Y.S. 
450, 125 Misc. 475. 


[a] TIllustrations.—(1) Where a 
wife, on separation from her husband, 
accepted one dollar for future care 
and maintenance, and released ‘the 
husband from obligations therefor, or 
for alimony, and agreed to make no 
claim to recover any property from 
him during his lifetime or from his 
estate after his death, she was not a 
party in interest entitled to file ob- 
jections to the probate of the will of 
her deceased husband. In re Kiltz’s 
Will, 218 N.Y.S.) 450; 125 Mise. 475. 
(2) Where, under a separation agree- 
ment, the wife received six thousand 
dollars as a permanent settlement of 
all her rights against the husband, 
and she released dower by a separate 
instrument, she released her interests 
in his entire estate, and was not a 
“yerson interested,’ who, under Sur- 
rogate’s Ct. Act § 147, was entitled to 


enable him to oppose probate of the will.?° 


But, on 


file objections to the probate of her 
husband’s will disinheriting her. In 
re Klein’s Estate, 201 N.Y.S. 367, 121 
Misc. 568. (3) - Where no real estate 
passed by the will and the provisions 
of the separation agreement barred 
the widow from sharing in the per- 
sonal property of her deceased hus- 
band, she was not “a person interest- 
ed” who, under Surrogate’s Ct. Act § 
147, was entitled to file objections to 
probate. In re Hagen’s Will, 198 N.Y. 
S. 345, 119 Misc. 770 [aff sub nom. In 
re Schweizer, 199 N.Y.S. 948]. 


Estoppel to pppcce probate general- 
ly see infra § 639 


13. In re Mattice’s Estate, 263 N. 
Y.S. 531, 147 Misc. 143. 


[a] Thus, where evidence is insuf- 
ficient to establish a common-law mar- 
riage between the contestant and 
decedent, the contestant cannot con- 
test the probate of decedent’s will. 
In re Mattice’s Estate, 263 N.Y.S. 531, 
147 Misc. 143. 


14. Rata ie Ve. Gill) i296. esa 4a ay 
Okl. 1 
15. "eee v. cael. (Tex. 


Civ.App.) 215 S.W. 13 


16. See Divorce § 452. 

Lv. (Craig ve. Craigiegl 2. Pasion 
Kan, 472. 

18. Craig v. Craig, supra. 


Persons entitled to appeal in pro- 
pola aerees generally see infra 
99 


19. As to contest of probated will 
see infra § 672. 


20. In re Vanden Bosch’s Estate, 
173 N.W. 332, 207 Mich. 89; Matter 
of Evans’: Will, 72 N.Y.S. 495, 65 App. 
ei 100! (Patt 563 TNE, U6. Nee 

ol. 


[a] Rule applied. — An attorney 
who agrees to contest the probate of 
a will fora percentage of any amount 
that might come to his client as a re- 
sult of the proceedings or a compro- 
mise, and to whom the client assigns 
the percentage specified, and stipu- 
lates that it shali be a lien on the 
claim or interest of the client, does 
not acquire such an interest in the 
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the other hand, it has been held that the right of an 
heir to contest probate may be transferred to an- 
other,?! and that, where the right to share in distri- 
bution of an estate and the right to contest a will 
are transferred to the trustee, either the cestui alone, 
or the trustee alone, or both together, may contest 
the probate of the will.2? A purchaser of land or 
of an interest in the estate from an heir or distribu- 
tee of the deceased owner has such an interest in 
the estate as entitled him to oppose probate of de- 
cedent’s will.?8 


A purchaser from the testator of all the latter’s 
interest in land sought to be bequeathed does not 
have such an interest in, the estate as to entitle him 
to oppose probate of the testator’s will,?* his reme- 
dy being by an action of trespass to try title;?°*and 
the same rule applies to one who claims the land 
through the adverse possession of an execution sale 
purchaser.?° 


[§ 636] (6) Crediter.27 A creditor, as such, of 
the testator cannot contest the probate of his will, 
since his rights cannot be affected by the probate ;7° 
but it has been held that he has such an interest 
in the estate that he would be entitled to resist the 
probate of the will in a county other than that in 
which decedent was a resident at the time of his 
death.?°® 


estate itself as to enable him to con- 


test the probate in his own behalf 27. 
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Commn.App.) 250 S.W. 1019]. 
As to contest of probated will 


[§§ 635-637 


The creditor of an heir or distributee has not such 
an interest as will entitle him to oppose or contest 
the probate of the testator’s will,?® except where 
he also has such an interest in the heir’s property 
as will give him a part of the sum total rights of 
ownership,*+ or where he is an attachment or judg- 
ment ereditor who has reduced his claim to a lien 
which will attach the instant title vests in the heir ;*? 
but as to this latter rule there is authority to the 
contrary.?? 


[§ 637] (7) Executor or Administrator.?4 An 
executor named in one will has been held to have 
such an interest as to entitle him to oppose the pro- 
bate of another will by the same testator.*> But, on 
the other hand, it has been held that an executor 
who is not an heir, or otherwise interested in the 
will or property, has not such an interest as will 
authorize him to contest the*probate of another will 
or codicil executed by the same testator,?® such as 
a later will revoking his appointment;?7 nor is it 
any part of his duty to attack or take ground against 
the validity of the will in which he is named as exec- 
utor.*® 


Adminisirator.?® It has been held that an admin- 
istrator of an estate is not such an interested person, 
relative to the contest of a will, as authorizes him 
to contest.a will subsequently presented for pro- 


and by will disinherited such debtors, 
had such an interest in the probate 


after his client’s compromise and dis- 
missal of the proceedings. _In re 
Evans’ Will, 72 N.Y.S. 495, 65 App. 
Dive Lath ~68N dd 6 elie ING 
645]. 

21. In re Clark’s Estate, 
542, 94 Cal.App. 453. 


22. Inre Zimmerman’s Will, 172 N. 
Y.S. 80, 104 Misc. 516. 


93. Allen v. Pugh, 89 So. 470, 206 
Ala. 10; Elmore v. Stevens, 57 So. 
457, 174 Ala. 228; Foster v. Jordan, 
i138 SW. 490) 130) Ky. 445; In re 
Thompson’s Will, 101 S.E. 107, 178 N. 
C. 540; Abrams v. Ross’ Estate, (Tex. 
Commn.App.) 250 S.W. 1019 [aff (Civ. 
App.) 239 S.W. 705]. 


[a] Bule applied.—On the contest 
of a will for probate, wherein con- 
testants claimed title to the land un- 
der deed from a sole devisee of one 
who in turn was sole heir of decedent, 
their interest under the deed was such 
an interest as to entitle them to con- 
test the probate of the will. Abrams 
v. Ross’ Estate, (Tex.Commn.App.) 
250 S.W. 1019 [aff (Civ.App.) 239 S. 
W. 705). 


24. Pena y Vidaurri’s Hstate v. 
Bruni, (Tex.Civ.App.) 156 S.W. 315. 


25. See Trespass To Try Title § 8. 


26. Ross’ Estate v. Abrams, (Tex. 
Civ.App.) 239 S.W. 705 [aff (Comman. 
App.) 250 S.W. 1019]. 


[a] Thus a person claiming land, 
not as a part of the testatrix’s estate, 
but by adverse possession of an exe- 
cution sale ‘purchaser, and who could 
be divested of title merely by a defect 
in the title under execution or the 
forty years’ limitations set up by 
them, could not contest a will merely 
for the purpose of forestalling an ac- 
tion of trespass to try title to the 
land, since his interest in land would 
not be affected by the probate of the 
will. Ross’ Estate v. Abrams, (Tex. 
Civ.App.) 239 S.W. 705 [aff (Tex. 


al Ash 


Seo infra § 673. 


25. Montgomery v. Foster, 8 So. 
349, 91 Ala. 613; In re Seaman’s Es- 
tate, 196) PB. 928, 51 CalApp: 409; 
Daniels v. Jones, (Tex.Civ.App.) 224 
S.W. 476. 


[a] Person who has. rendered 
services for the testator pursuant to, 
the testator’s promise to bequeath 
land ito him is not entitled to contest 
the will, as being merely a creditor of 
the testator, and not a “person in- 
terested” in the estate. Daniels v. 
Jones, (Tex.Civ.App.) 224 S.W. 476. 


29. In re Seaman’s Estate, 196 P. 
928, 51 Cal.App. 409. 
30. Lee v. Keech, 133 A. 835, 151 


Md. 34, 46 A.L.R. 1488; Watson v. 
Alderson, 48 S.W. 478, 146 Mo. 333, 
69 Am.S.R. 615; Shepard’s Hstate, 32 
A. 1040, 170 Pa. 323. 


[a] General creditor of an heir, 
having a mere right to pursue the 
debtor’s property, with a privilege of 
ultimately requiring payment of his 
debt from it, has not such an interest 
as will entitle him to contest the an- 
cestor’s will. Lee v. Keech, 133 A. 
835, 151 Md. 34, 46 A.L.R. 1488. 


31. Lee v. Keech, supra. 


32. Ky.—Mullins vy. Fidelity & De- 
posit Co., 100 S.W. 256, 30 Ky.L. 1077. 


Mass.—Smith vy. Bradstreet, 16 
Pick. 264. 


Minn.—In re Langevin’s Will, 47 
N.W. 11338, 45 Minn. 429. 


Mo.—Watson vy. Alderson, 48 So. 
478, 146 Mo. 333, 69 Am.S.R. 615. 


R.I.—Seward v. Johnson, 62 A. 569, 
UE Lato Os 


[a] Judgment creditor who, with 
liens on all the real estate owned by 
the debtors, levied on and purchased 
all the interest of the debtors in the 
real estate of which the father of the 
debtors soon afterward died seized, 


of the will as to have the right to 
contest its validity. Watson v. Alder- 
son, 48 S.W. 478, 146 Mo. 333, 69 Am. 
S,R. 615. 


83. Lockard v. Stephenson, 24 So. 
996, 120 Ala. 641, 74 Am.S.R. 63; Lee 
ven Keech, 133. A: 835, 151) Md. 34.046 
A.L.R. 1488. 


[a] Judgment creditors of hns- 


band of a testatrix have not, under . 


the statute, such an interest as gives 
them the right to contest the pro- 
bate of the will of the testatrix, by 
which a child is made the sole legatee 
and devisee, and the husband is de- 
prived of his distributive share in 
the property of his wife. Lockard v. 
Stephenson, 24 So. 996, 120 Ala. 641, 
74 Am.S.R. 63. 


34. <As to contest of probated will 
see infra § 671. 


35. In re Langley, 73 P. 824, 140 
Cal. 126; In re Murphy’s Estate, 189 
N.W. 418, 153 Minn. 60; Matter of 


Greeley’s Will, 15 Abb.Pr.N.S. (N.Y.) 


Sas Mariner vy. Bateman, 4 N.C. 
0. 
36. Johnston v. Willis, 127 A. 862, 


147 Md. 237. 


37. In re Stewart’s Estate, 77 N. 
W. 574, 107 Iowa 117; Helfrich v. 
Yockel, 122 A. 360, 148 Md. 371, 31 
A.L.R. 323. 


[a] “The right . . . to serve 
as executor and to receive commis- 
sions for his services as executor 
when rendered by him, cannot be re- 
garded as an interest in the property 
and estate of the testator entitling 
him to caveat’’ the later will or cod- 
icil, Helfrich v. Yockel, 122 A. 360, 
Las MGS side Gs) od ee Aniawetmc zoe 


38. In re Avery, 167 A. 544; 117 
Conn. 201; Belfield v. Booth, 27 A. 
585, 65 Conn. 299. 


39. 
§ 638. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Public administrator see infra 


a 


a 


§§ 637-639] 


bate.*° But, on the other hand, it has been held 
that an administrator appointed on the suppositfon 
of intestacy may contest the probate of a will sub- 
sequently produced,*! although he had previously pe- 
titioned to be appointed administrator with the will 
annexed in case it was admitted to probate;*? and 
that a special administrator of a husband, who 
would be sole heir of the wife’s estate had she died 
intestate, may contest her will authorized by the pro- 
bate court.*% 


[§ 638] (8) Public Administrator and Attorney- 
General. Under the rule that a probate may be op- 
posed by a person who would be entitled to adminis- 
ter the estate in ease of intestaey,** it has been held 
that such opposition may be made by a public ad- 
ministrator,4? provided he has been properly ap- 
pointed and qualified.*® But, on the other hand, it 
has been held that such an administrator has no 
sufficient interest to entitle him to oppose probate.*? 


Attorney-general.*® So, also, the mere possibility 
that, in ease an intestacy is declared, no living heirs 
will be found, and that, after the lapse of a certain 
number of years, the property will escheat*® has 
been held not to authorize the state, through its at- 
torney-general or other proper officer, to oppose pro- 
bate.°° But, on the other hand, it has been held that, 


40. 
145 Miss. 436, 58 A.L.R. 


Cajoleas v. Attaya, 111 So. 359, 
1457; Arai v. 


the estate. 
S. 3892, 45 Mise: 


WILLS 


In re Davis’ Will, 92 N.Y. 
306. 


[68 C.J.] 907 


where the testator dies without heirs, the state is en- 
titled to contest a proposed will.®! 


(§ 639] d. Estoppel.°? A person otherwise enti- 
tled to oppose or contest the probate of a will®* 
may be estopped from doing so, by accepting and 
taking possession of property willed to him,°* by as- 
signing or releasing his rights or interest to the tes- 
tator,°® or by agreeing not to contest or question the 
validity of the.will.°® A person may also be estop- 
ped to contest probate where he thereby maintains 
a position inconsistent with that which he occupied 
in relation to the testator just prior to the latter’s 
death.°? A legatee who upholds the probate of the 
original will cannot contest the probate of a codi- 
cil,°* except on the ground of mental incapacity and 
undue influence in its execution.°® 


Acts not constituting estoppel. In the absence 
ot fraud or undue influence an interested person is 
not estopped from opposing probate by acquiescing 
in the testator’s expression of intention to make a 
will, and by recognizing it as valid for some time 
after the testator’s death,°° or by electing, as widow, 
to take under the will,®? or by accepting 2 pecuniary 
legacy which he afterward returned, °? or by con- 
senting to the probate, where such consent was pro- 
cured by misrepresentation,®’ or by filing a waiver 


ta] Thus a beneficiary under a 
will, who received from the executor 


Saenz, (Tex.Civ.App.) 52 S.W.(2d) ’ * the property given her by its provi- 
383. tee ee Ne Ne S.E. 70, sions, and receipted for the same, 
41. In re Cornelius’ Will, 14 Ark. [a] Thus, in North Carolina, the ee eee ay st ae ee ounes 
675. : : po : 1, e will after the executor has 
public administrator is not sufficiently |made subsequent settlements with 

42. In re Wempe’s Estate, 197 P.| interested in the estate of a decedent] other beneficiaries. Lilly v. Town- 


949, 185 Cal. 557. 


to file caveat to alleged will of a nul- 


send, 68 N.W. 136, 110 Mich. 253. 


fa] Thus where one O, named as 
executor, executed a written renuncia- 
tion of his right to letters testa- 
mentary in favor of one W, condition- 
al on the latter’s appointment as ad- 
ministrator with the will annexed, 
and filed a petition signed by himself 
for the probate of the will and for the 
appointment of W, and W also filed 
a petition, stating that he did not 
know whether or not the decedent 
was of sound mind when the instru- 
ment offered for probate was execut- 
ed, and praying that if it were admit- 
ted to probate he, W, be appointed 
administrator with the will annexed, 
W’s subsequent contest of the will 
should not be stricken from the files 
as sham, on the ground that he had 
petitioned for the probate of the will, 
thereby assuming an_ inconsistent 


position. In re Wempe’s Estate, 197 
P1949, 185°Cal. 557. 

43. Blinn v. Pillsbury, 147 N.E. 
674, 252 Mass. 197. 

44. See supra § 631. 

45. Matter of Davis’ Will, 92 N.Y. 


S. 968, 45 Mise. 554 [aff 93 N.Y.S. 1004, 
105 App.Div. 221 (aff.75 N.E. 530, 182 
N.Y. 468, 35 N.Y.Civ.Proc. 151)]; Mat- 
ter of Davis’ Will, 92 N.Y.S. 392, 45 
Mise. 306. See Gombault v. Public 
Administrator, 4 Bradf.Surr. (N.Y.) 
226 (holding that, where the tes- 
tator leaves no heirs or kindred, pro- 
bate of his will may be contested by 
the public administrator as to the 
personal property, and by the attor- 
ney~general as to the real preperty). 


[a] Public administrator appoint- 
ed in another state to administer the 
assets of a decedent, located therein, 
is entitled to oppose the probate of a 
will simply appointing an executor of 


[68 C. J.—47] 


lius filius, until he has been appoint- 
ed and has qualified as administrator 
of the particular estate, the right to 
represent the public interest, if there 
is a default of heirs and distributees, 
being in the University of North Car- 
olina, under §§ 6, 5784-5786, and 
Const. art 9 § 7. In re Neal’s Will, 
109 S.E. 70, 182 N.C. 405, 18 A.L.R. 
Wis 


Appointment and qualification of 
public administrator see Executors 
and Administrators §§ 2873, 2881- 
2887, 2889, 2890. 


47. State v. Sacramento County 
Super Ct .82 (P.6(2,08 482 Calo, 2e la: 
R.A.N.S. 643; In re Hickman’s Estate, 
36 P 118, LOlsCaly 609% Ingre San- 
born’s Estate, 32 P. 865, 98 Cal. 103; 
State v. Second’ Judicial Dist. Cr.; 35 
P. 1022, 34 Mont. 226. 


48. Powers and duties of attorney- 
general generally see Attorney-Gen- 
eral §§ 12-30. 


49. See Escheat 21 C.J. p 847. 
50. State v. Sacramento County 
Supers Ct., 82) Pre, 148 sCale 55, 2 


L.R.A.N.S. 643; Hopf v. State, 10 S. 
W. 589, 72 Tex, 281. 


51. Oslin v. State, 132 S.E. 542, 161 
Ga. 967; State v. Second Judicial Dist. 
Ct 65. Py £20525. Momnmt.1355, 6. rob, 
Rep.Ann. 715; Gombault v. Public Ad- 
ministrator, 4 Bradf.Surr. (N.Y.) 226; 
State v. Nieuwenhius, 178 N.W. 976, 
43 S.D. 198. 


52. In action to contest probated 
will see infra §§ 677-679. 
53. See supra §§ 631-638. 


54. Lilly v. Townsend, 68 N.W. 136, 
110 Mich. 253; Leedy v. Cockley, 32 
Ohio: CirCt.4299. 


[b] Acceptance of devise is ab- 
solute bar to the contest of the valid- 
ity of the will. Leedy v. Cockley, 32 
Ohio Cir.Ct. 299. 


Estoppel by acceptance of legacy or 
fovise generally see infra XIII in 69 


Right of beneficiary to oppose pro- 
bate generally see supra § 633 


55. See infra § 641. 

56. See infra § 641. 

57. Hutchins y. Hutchins, 48 App. 
D.C. 495. 

[a] Thus a son, who had extensive 


transactions with his father, to his 
own pecuniary advantage, during the 
last years of the latter’s life, with 
knowledge of his mental incompe- 
tency to transact business, cannot 
challenge the validity of his father’s 
will on the ground of the testator’s 
mental incapacity, under the rule for- 
bidding a party to maintain an in- 
consistent position in judicial pro- 
ceedings. Hutchins v. Hutchins, 48 
App.D.C. 495. 


58. Slaughter’s Adm’r v. Wyman, 
14 S.W.(2d) 777, 228 Ky. 226. 


59. Slaughter’s Adm’r v. Wyman, 
supra. 


60. pienel v. Holder, 8 Bush 
(Ky.) 36 
61. ee v. Fayette County, 16 


Ohio St. 353. 


Right of widow to oppose probate 
see supra § 634. 


62. Inre Miller’s Estate, 28 A. 441, 
159 Pa. 562. 


63. Frazier v. Frazier, 263 P. 413, 
83 Colo. 188. 


908 [68 C.J.] 
which is withdrawn before any order is entered or 
right lost, or position altered or person prejudiced 
by reason of it;®* nor does the fact that the provi- 
sions of the will are wise in the abstract deny the 
right to contest.°° The rule that a devisee or lega- 
tee cannot claim under and against the will®® does 
not prevent one of the beneficiaries, who have divid- 
ed household articles in accordance with written di- 
rections given by the testator after the execution of 
the will, from contesting the will which directed a 
division of the personal property.°* A proponent’s 
offer to legatees of an amount alleged to be equal to 
what they would take if they established their ob- 
jections to the probate does not deprive them of their 
interest which can be definitely fixed only by a final 
accounting, in which they have a right to be heard ;°** 
nor is it too late for parties who have propounded 
a will to object to the probate of parts of the will on 
the ground of mistake.°® So, also, the dismissal of 
one opposition to probate as not stating a cause of 
action does not preclude a second opposition on dif- 
ferent grounds.*° 


State as beneficiary. In the absence of a constitu- 
tional provision that the state shall not be made a de- 
fendant in any court of law or equity, the fact that 
the state, or a department thereof, is named as bene- 
ficiary in a will does not prevent such will being con- 
tested, so long as such beneficiary has not come into 
possession of its bequest.*+ 


[§ 640] e. Who May or Must Defend.” It has 
been held that, where a will offered for probate by 
the executor named therein is met with the contest, 
the executor may assume the burden of resisting the 
contest?* or cast it on the beneficiaries;** and that 
it is his duty to interfere to uphold the will only 
at the request of parties beneficially interested.*® 
But, on the other hand, it has been held that it is 


64. Wilson v. Van Zant, 275 P. 905, 
85 Colo. 276. 


65. In re Haynes’ Will, 143 N.Y.S. 
570, 82 Misc. 228, 11 Mills Surr. 66. 


66. See infra XIII in 69 C.J. 


863, 133 Md. 608; 


S.C.—Gibson 
326. 


WILLS 


Parker v. Leighton, 
102 A. 552, 131 Md. 407. 


v. Brown, 


Tenn.—Bennett v. Bradford, 


[§§ 639-642 


the duty of the executor named in the will, or an 
administrator with the will annexed, to use all fair 
and reasonable means to defend and establish the 
validity of the will as against one opposing or con. 
testing its probate,‘’® and he is the legal party on be- 
half of legatees to conduct litigation involving a 
caveat to final adjudication,’7 even on appeal.?® A 
statute which merely impose’ penalties both criminal 
and civil for the concealment of a will does not cast 
such duty on an executor.‘® Under statutes giving 
the probate court power to decide caveats and direct 
plenary proceedings with parties in interest, and 
decide controversies before it, the court may deter- 
mine who are parties in interest, to contest the ca- 


veat.§° f 


Administrator pendente lite is under no duty to 
defend a caveat to a paper purporting to be a will.*t 


[§ 641] B. Agreements Affecting Right To Op- 
pose Probate or Contest Will’*—1. Agreements with 
Testator. A person interested, such as an heir, next 
of kin, or beneficiary may be precluded from oppos- 
ing the probate of, or contesting, a will by an agree- 
ment with the testator not to contest or question the 
validity of the will,*® or by assigning all his interest 
or releasing all his rights or prospective interests in 
the will to the testator.** But such a bar does not 
arise by a contract between a legatee or devisee and 
the testator canceling obligations between them,*® 
or by releases and agreements which contestant had 
executed in connection with the transfer of dece- 
dent’s property.5® A release by a wife in a separa- 
tion agreement of all claims and demands, not in- 
cluding her inheritable rights in her husband’s prop- 
erty, does not estop her from contesting his will.8? 


[§ 642] 2. Agreements between Persons Interest- 
ed’8—a,. Requisites and Validity—(1) In General. 


L.R.A. 595; In re Cook’s Will, 154 
N.B. 823, 244 N.Y. 638, 55 AUTEURS 806 
[answering certified questions 217 N. 
¥.s. 907, 2L7 AppsDive L804T, 


1 84 Maurer v. Naill, 5 Md. 324; 
In re Cook’s Will, 154 N.E. 823, 244 


10 S.C.L. 


67. Wall’s Ex’r v. Dimmitt, 133 S. 
W. 768, 141 Ky. 715. 


68. In re Marx’s Will, 179 N.Y.S. 
302, 109 Misc. 58 [aff 182 N.Y.S. 936]. 


69. In re Swartz’s Will, 139 N.Y.S, 
1105, 79 Misc. 388, 10 Mills Surr. 121. 


70. Raleigh v. Lewis, etc., County 
First Judicial Dist. Ct.. 61 P. 991, 24 
Mont. 306, 81 Am.S.R. 431. 


71. Hogston v. Bell, 112 N.E. 883, 
185 Ind. 536. 


72. As to contest of probated will 
see infra § 680. 


73. In re Arnold’s Hstate, 8 P.(2d) 
897, 121 Cal.App. 247; Dodd v. Ander- 
son, 90 N.E. 1137, 197 N.Y. 466. 


74. In re Arnold’s Estate, 8 P.(2d) 
897, 121 Cal.App. 247; Dodd v. Ander- 
son, 90 N.E. 1137, 197 N.Y. 466. 


75. verkes’ Appeal, 99 Pa. 401; 
Neal’s Estate, 18 Wkly.N.C. (Pa.) 85. 


76. I11.—In re Crumbaker’s Estate, 
217 Ill.App. 411. 


La.—Succession of Filhiol, 
138, 123 La. 497. 


Md.—Tatem vy. Wright, 114 A. 836, 
139 Md. 20; Mead v. Tydings, 105 A. 


49 So. 


Coldw. 471. 


77. Yeates v. Yeates, 132 S.E. 768, 
162 Ga. 153; Dyar v. Dyar, 128-S.B. 
582, 160 Ga. 469; Lucas v. Lucas, 30 
Ga. 191, 76 Am.D. 642. 


78. In re Crumbaker’s Estate, 217 
Till. App, 411. 


fppreal generally see infra §§ 991- 


79. Doan v. Herod, 104 N.E. 885, 56 


Ind.App. 663 


80. Collins vy. Cambridge Maryland 
Hospital of Cambridge, 148 A. 114, 158 
Mad. 112. 


81. Harrison v. Clark, 
Md. 308. 


82. Cross references: 


Compromise or settlement generally 
see Compromise and Settlement 12 
Crd nD pele 


Compromise or settlement agree- 
ments between devisees and lega- 
iis generally see infra XIII in 69 


52 A. 514, 95 


Contract to make will see supra §§ 
187-206. 


83. In re Garcelon’s Estate, 38 P. 
414, 104 Cal. 570, 43 Am.S.R. 134, 32 


N.Y. 63 [answering certified questions 
217 N.Y:S..907, 217 App Div. 804% 
Sg v. Howard, 30 S.W. 730, 94 Tenn. 


[a] Heir apparent, who, for a val- 
uable consideration, relinquishes to 
the ancestor his entire expectancy in 
the latter’s estate, is estopped, while 
he retains the benefit received and 
his release remains in full force, to 
institute a contest over the ancestor’s 
will. Gore v. Howard, 30 S.W. 730, 
94 Tenn. 577. 


[b] Widow who, by antenuptial 
agreement, had relinquished her 
rights to her husband’s estate, in vir- 
tue of the marriage, has no right to 
object to the validity of the probate 
ore will. Maurer v. Naill, 5 Md. 


85. Slaughter’s Adm’r v. Wyman, 
14 S.W.(2d) 777, 228 Ky. 226. 


86. In re Roberts’ Will, 257 N.Y.S. 
146, 235 App.Div. 378. 


87. In re Minier’s Estate, 8 P.(2d) 
123, 216) Cal. 81,18) ATR 689. 


88. Compromise or settlement 
agreements between devisees and 
Aide generally see infra XIII in 


For later cases, developments and changes in the law see Annotations, same title and section number, 


> 3 642] 


It has been held that, since the nature of a probate 
proceeding is one in rem,®® the parties cannot sub- 
mit a controversy arising therein to arbitration.?° 
The law, however, favors the settlement, in good 
faith, of will contests,®! by a so-called “family set- 
tlement,”®? although it changes the mode of dispo- 
sition of the estate;®* and, therefore, subject to the 
limitation that a contestant cannot compromise any- 
thing beyond his own personal interest in the con- 
test,°* persons, such as devisees, legatees, heirs, or 
next of kin, having interests in the will or estate, 
sufficient to entitle them to oppose probate or con- 
test the will,®® may enter into an agreement which, 


WILLS 


the contest.®® 


in the absence of fraud or misrepresentation, is val- 


89. See supra § 597. 
90. Carpenter v. Bailey, 60 P. 162, 
a2 Cals 582; 


Arbitration generally see Arbitra- 
tion and Award) 5 C.J: pi. 


91. I11.—Stipanowich v. Sleeth, 181 
INTE, O32, 349 11. 983 Cole vi Cole, 126 
Wikis 752,292) Ll. 154; Jennings) v- 
Hills, 247 Il]l.App. 98; La Rocque v. 
Keigher, 219 I1].App. 74, 76. 


Ky.—Brake‘ield v. Baldwin, 60 S.W. 
(2d) 376, 249 Ky. 106. 


Mich.—In re Lacroix’s Bstate, 221 


N.W. 165, 244 Mich. 148 [cert den 
SoD SLOu Soe 2008 WS. 85,4 Gon ae: 
998]; Conklin v. Conklin, 131 N.W. 


154, 165 Mich. 571. 


N.J.—Bell v. White, 73 A. 861, 76 N. 
J.Eq. 49. 


Pa.—wWilen’s Appeal, 105 Pa. 121. 


92. Montgomery v. Grenier, 136 N. 
W. 9, 117 Minn. 416. And see cases 
infra notes 93-99. 


[a] “he doctrine of ‘family set- 
tlements’ is predicated upon the fam- 
ily relation, and upon the fact that 
mutual rights and good faith contro- 
versies are, in the interests of family 
harmony, best settled and adjusted at 
the home, rather than in the courts, 
and for that reason are sustained, 
where no fraud or mistake is shown.” 
Montgomery v. Grenier, 136 N.W. 9, 
117 Minn. 416, 418. 


[b] “The mere fact that the par- 
ties are related, that relation being 
brother and sister, does not necessa- 
rily make them members of a ‘fam- 
ily,’ within the meaning of the law of 
family settlements.” Montgomery v. 
Grenier, 136 N.W. 9, 117 Minn. 416, 
419. 


Family settlements generally see 
Compromise and Settlement § 16. 


93. Wilson’s Appeal, 105 Pa. 121. 


As affected by public policy see in- 
fra § 643. 


Effect of agreements between dev- 
isees and legatees generally see infra 
Sent ins69 Cos; 


94. In re Seip, 30 A. 226, 163 Pa. 
423, 438 Am.S.R. 803. 


95. See supra §§ 631-638. 
96. See infra § 648. 


97. ‘Cole v. Cole, 126 N.E. 752, 292 
Tll. 154; Brakefield v. Baldwin, 60 S. 
W.(2d) 376, 249 Ky. 106; Bunn v. 
Bartlett, 8 N.Y.S. 160, 54 Hun 639, 5 
Silv.Supp. 83; Apgar v. Connell, 140 
N.Y.S. 705, 79 Misc. 531 [rev on oth- 
er grounds 145 N.Y.S. 1079, 160 App. 
Div. 743]; Trimble v. Donahey, 165 
P. 1051, 96 Wash. 677. 


[a] Thus (1) a contract between 
heirs that a will making one of the 
heirs sole devisee should not be pro- 
bated, but should be treated as de- 
stroyed according to express com- 


mand of the testatrix, is binding and 
enforceable if in compliance with the 
statute of frauds. Trimble v. Dona- 
hey, 165 P. 1051, 96 Wash. 677. (2) 
Application of statute of frauds to 
agreement not to probate or contest 
will generally see Frauds, Statute of 


§ 172 


[b] Rule applied.—Where a wife 
unites in a family agreement by 
which her disinherited daughter is to 
take with the others, the will being 
suppressed, she cannot repudiate the 
arrangement, where all the children 
have quitclaimed the property to her 
to hold for their benefit. Apgar v. 
Connell, 140 N.Y.S. 705, 79 Misc. 531 
[rev on other grounds 145 N.Y.S. 1079, 
160 App.Div. 743]. 


[c] Statute prohibiting destruc- 
tion of will does not invalidate a con- 
tract between the only parties in in- 
terest for destruction of the will and 
equal division of property, where 
there is no fraud. Brakefield v. Bald- 
win, 60 S.W.(2d) 376, 249 Ky. 106. 


As affected by public policy see in- 
fra § 643. 


98. Cal.—In re Garcelon, 38 P. 414, 
Le 570, 43 Am.S.R. 134, 32 L.R. 
A. 595. 


I1l.—Stipanowich v. Sleeth, 181 N.FE. 


632, 849 Ill. 98; O’Harra v. Graves, 
190 Ill.App. 551; Pyle v. Murphy, 180 
TllApp. 18. 


Iowa.—Stutsman vy. Crain, 170 N 
W. 806, 185 Iowa 514; Farwell v. 
Carpenter, 142 N.W. 227, 161 Iowa 
257, 


Kan.—Wellman y. Knapp, 268 P. 


817, 126 Kan. 473. 


Mass.—Copeland vy. Wheelwright, 
119 NTH, 667, 230 Mass. 131;- Baxter 
v. Stevens, 95 N.E. 854, 209 Mass. 459; 
Blount v. Wheeler, 85 N.E. 477, 199 
Mass. 330, 17 L.R.A.N.S. 1036. 


Mich.—Hutchinson vy. Hattendorf, 
185 N.W. 667, 216 Mich. 638; Conklin 
v. Conklin, 131 N.W. 154, 165 Mich. 
ay(ale 


N.J.—Shubert v. Baker, 118 A. 330, 
94 N.J.Eq. 50. 


N.Y.—Schoonmaker v. Gray, 101 N. 
E. 886, 208 N.Y. 209, Ann.Cas.1914D 
510; In re Tinker’s Will, 209 N.Y.S. 
589, 124 Misc. 7238; Jones v. Jenner, 
14 N.Y.St. 376. 


N.C.—Bailey v. Wilson, 21 N.C. 182. 


Tex.—Masterson vy. Harris, (Civ. 
App.) 179 S.W. 284 [conforming to 
answer to certified questions 174 S.W. 
570, L770 Pex. 73): 


Wash.—Collins v. Collins, 
571, 151 Wash. 201. 


[a] Mutual conveyances.—Where 


a brother and sister in case of intes- 
tacy would have been the sole heirs 


PARI ee 


of their father, and prior to the pro- 


bate of their father’s will, there being 
some doubt as to its validity, com- 
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id and binding on all the parties thereto, whereby 
they waive probate of the will and bind themselves 
to abide by its provisions,®® or whereby they agree 
that the will is not to be probated or is to be super- 
seded or destroyed;®°* or whereby any controversy 
relative to the probate or contest of the will is com- 
promised or settled, and a contest is avoided,?8 
whether or not there were, in fact, valid grounds for 
Such an agreement, in order to be 
valid, must not exclude anyone entitled under the 
will,t must be entered into by all the persons affect- 
ed thereby,” and all the parties thereto must be com- 
petent to make the agreement,® and either they or 


promised and adjusted their property 
rights in the manner desired by both 
by making mutual conveyances, these 
conveyances cannot be set aside by 
the brother’s heirs. Shubert v. Baker, 
118 A. 330, 94 N.J.Hq. 50. 


[b] Evidence held sufficient: (1) 
To show that a contract was made be- 
tween the testator’s son-in-law, who 
married the testator’s adopted daugh- 
ter, acting for his children, the testa- 
tor’s devisees, and another person, act- 
ing for the widow, whereby the widow 
was to have use of property devised 
for life without contesting the will, 
which was not to be probated until 
after her death, and that such contract 
was observed by both parties. Stuts- 
man v. Crain, 170 N.W. 806, 185 Iowa 
514. (2) To show that contract be- 
tween the sole heirs of the testatrix 
to settle a will contest was not pro- 
cured by fraud or coercion. Dunham 
v. Slaughter, 109 N.E. 673, 268 Ill. 
625 [rev 190 Ill.App. 497]. 


[c] Evidence held insufficient to 
establish an agreement between the 
heirs of an estate, on consideration 
that one should forego contesting the 
father’s will. Wellman v. Knapp, 268 
Piel, L26e Kans 4736 


99. Pyle v. Murphy, 180 I1l.App. 
18; In .re Tinker’s’ Will, 209° INcY.S. 
589, 124 Misc. 723; Collins v. Collins, 
275) P. 571, 151) Wash. 201: 


1. White v. Roberts, 125 A. 733, 
145 Md. 405. 


[a] Thus a statute authorizing a 
trustee, executor, or other fiduciary 
devising to compromise or settle any 
matter in dispute to submit the pro- 
posed compromise or settlement to a 
court of equity for approval does not 
authorize ratification of a compromise 
agreement by adults interested under 
a will which will deprived infants, 
born or unborn, of their interests, or 
change the character of their inter- 
ests, but contemplates a compromise 
by which the amount of an estate may 
be decreased in order to effect a set- 
tlement of a claim against the es- 


tate. White v. Roberts, 125 A. 738, 
145 Md. 405. 
2. Fore v. McFadden, (Tex.Civ. 


Appt) 2%6 Siw. 327, 


3. Stutsman vi Crain; 20" INAWe 
806, 185 Iowa 514; White v. Roberts, 
125 A. 738, 145 Md. 405; Baxter v. 
Stevens, 95 N.E. 854, 209 Mass. 459. 


{a] Thus a contract between the 
children of the testator’s adopted 
daughter, his devisees, and his widow, 
given by will only a life estate in 
the property, whereby the devisees 
agreed not to probate the will in the 
widow’s lifetime, and she agreed not 
to contest and to accept use of the 
property for life, and anything that 
might be necessary to enable her,to 
maintain her former standard of liv- 
ing, is binding on the parties, they 
having been competent to make it. 
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their representatives must fully execute it,* and, un- 
der some statutes, it must be properly approved by 
the court.® Unless required by statute, an executor 
and testamentary trustee have not such an interest 
as makes it necessary for them to sign a compromise 
agreement entered into by beneficiaries and other 
heirs before its approval by the court;® but when 
the agreement is approved by the court, their sig- 
natures are necessary to make it a complete agree- 
ment,’ and in such a case a testamentary trustee 1s 
a necessary party to the agreement only because of 
his legal title as trustee, and in a proper case the 
court may compel him to execute the agreement.® 


Agreements not valid.® Such an agreement is 
not valid and binding where it is entered into by a 
person who is not entitled to share in the testator’s 
estate,!° or where it is induced by duress, fraud, 
or misrepresentation,’? although it has been held 
that a party to the agreement, who is not connected 
with the fraud, is not precluded from recovering on 
the agreement.1? It has also been held that an 
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agreement which attempts to create for a devisee an 
estate different from a trust provided for in the will 
is void,!® and may be set aside to permit a renewal 
of the will contest.14 


As to lost will. Where a carbon copy of a lost 
will is filed for probate, an agreement of compromise 
and settlement in regard thereto is valid and binding 
and applies to the lost will when subsequently 
found.?° 


Ratification. Where the settlement agreement is 
made on behalf of all the persons interested, heirs 
and legatees, a person who has not signed it may be- 
come bound thereby by ratification.t® 


Rescission.17 A party who has entered into an 
agreement not to oppose or contest the will under 
a mistaken belief as to the provisions of the will is 
entitled to a rescission of the agreement,t® without 
returning money advanced to him, where an equiva- 
lent amount can be withheld from other money due 
him from the estate. 


Stutsman v. Crain, 170 N.W. 806, 185 
Iowa 514. 


4 Ind.—Becker v. Becker, 91 N.E. 
966, 46 Ind.App. 93. 


Iowa.—Stutsman v. Crain, 170 N.W. 
806, 185 Iowa 514. 


Mass.—Neafsey v. Chincholo, 
N.E. 651, 225 Mass. 12. 


N.Y.—In re Field’s Estate, 186 N. 
Y-S; 526, 115. Misce., 733. 


Pa.—Henderson vy. Bishop, 
663, 250 Pa. 484. 


[a] Contract between heirs for 
the settlement of an estate, and to 
avoid a will contest, must be signed 
by all the heirs to be binding. Beck- 
er v. Becker, 91 N.E. 966, 46 Ind.App. 
93. 


[b] Persons having only future 
contingent interests, not being neces- 
sary parties, an agreement of com- 
promise of a controversy as to a will 
need not be signed by a guardian ad 
litem for such persons. Neafsey v. 
Chincholo, 113 N.E. 651, 225 Mass. 
12. 
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{c] Presumption of signatures.— 
After the expiration of thirty years 
without any question being raised to 
the validity of an agreement to abro- 
gate the will or the possession of 
those holding under it, the presump- 
tion is that all the parties interested 
in the will had signed the agree- 
ment. Henderson vy. Bishop, 95 A. 
663, 250 Pa. 484. 


5. See infra § 646. 


6. Rose v. Southern Michigan Nat. 
Bank, 228 N.W. 284, 255 Mich. 275. 


7. Rose v. Southern Michigan Nat, 
Bank, supra. 


8. Rose v. Southern Michigan Nat. 
Bank, supra. 


9. As affected by public policy see 
infra § 643. 


10. Conklin v. Conklin, 131 N.W. 
154, 165 Mich. 571; Montgomery v. 
Grenier, 136 N.W. 9, 117 Minn. 416. 


[a] Thus an agreement by a 
brother who is not entitled as a’ mat- 
ter of law to share in the estate with 
nanother brother and sister who were 
made beneficiaries to refrain from 
contesting decedent’s will in consider- 
ation of a certain sum is not a “fam- 
ily’ settlement.” Montgomery v. Gre- 
nier, 136 N.W. 9, 117 Minn, 416. 


[b]. Attorney, having no interest 
in the estate, may not join with other 
relatives not next of kin in an agree- 
ment with the beneficiaries under the 
will to withdraw all objections to it, 
to discourage any contest and allow 
the interest to be probated. Conklin 
v. Conklin, 131 N.W. 154, 165—Mich. 
SL, 


11. Iowa.—Smith v. Smith, 219 N. 
W. 512, 206 Iowa 606; Seery v. Mur- 
ray, 77 N.W. 1058, 107 Iowa 384. 


Ky.—Asbury v. Asbury, 292 S.W. 
Sill St Keane LOG 


N.Y.—Shea v. Shea, 204 N.Y.S. 560, 
209 App.Div. 228; Bunn v. Bartlett, 
pone 160, 54 Hun 639, 5 Silv.Sup. 
83. 


Pa.—In re Miller’s Estate, 145 A. 
doe, 295 Pa. 515, 


Wash.—Collins v. Collins, 
671, 151. Wash. (201. 


[a] Iliustration of fraud.—A rep- 
resentation to the effect that, if the 
will is contested, the property of the 
estate must be divided equally among 
the heirs, together with the state- 
ment that the testator “had no busi- 
ness” to will all the property to a 
particular heir, and a false statement 
as to the expense attending such con- 
test, constitutes a legal fraud, if made 
for the purpose of inducing action, 
and if justifiably believed and justi- 
fiably relied on by the party to whom 
made, to his detriment. Smith v. 
Smith, 219 N.W. 512, 206 Iowa 606. 


[b] Evidence held sufficient to 
show that other heirs were threaten- 
ing a will contest before the agree- 
ment between the principal beneficia- 
ry and the other heirs was made, 
as regards the claim that the repre- 
sentation thereof, inducing an agree- 
ment to divide the estate, was fraud- 
ulent. Collins v. Collins, 275 P. 571, 
151 Wash, 201. 


{c] Fraud as issue for jury in an 
action on ae settlement agreement 
made by defendant to avoid a will 
contest. Smith vy. Smith, 219 N.W. 
512, 206 Iowa 606. Fraud or undue 
influence as question of law or fact 
generally see infra §§ 915-923. 


Fraud generally see Fraud 26 C.J. 
p 1050. 


12. Smith v. Smith, 219 N.W. 512, 
206 Iowa 606. 


13. Brady v. Hanson, 123 


210) yes 


INES) 


645, 68 Misc. 198; In re Schwehm’s 
Estate, 107 A. 699, 264 Pa. 355. See 
In re Stoffel’s Estate, 145 A. 70, 295 
Pa. 248 (holding that a will confest, 
without supporting evidence of the 
kind required by law, cannot proper- 
ly be accepted as a legal basis for a 
compromise agreement disposing of 
an estate in a manner materially dif- 
ferent from that intended by dece- 
dent, and which would defeat his chief 
testamentary direction). 


[a] Thus an agreement between 
the beneficiaries under a will, which 
destroys a valid trust thereby creat- 
ed for B, with remainder to infahts, 
and allows the property to come at 
once and directly to B, thereby rad- 
ically upsetting the testator’s scheme, 
even though adequately protectin 
the interests of the infant remainde#- 
man, cannot be enforced. Brady v. 
Hanson, 123 N.Y.S. 645, 68 Misc. 198. 


14. In re Schwehm’s Estate, 107 A. 
699, 264 Pa. 355. 


15. Hutchinson v. Hattendorf, 185 
N.W. 667, 216 Mich. 638. 


[a] Thus, where a carbon copy of 
a lost will is filed with a petition ask- 
ing its probate as a lost will, and in- 
terested parties make a compromise 
of their conflicting claims by which 
one party is to withdraw opposition 
to the probate and allowance of the 
copy as a will and to refrain from 
contesting it in any court, and by 
which each set of the rival claimants 
is to receive one half of the estate, 
the lost will when found had the same 
force and effect as the copy, and the 
agreement applies thereto. Hutchin- 
son v. Hattendorf, 185 N.W. 667, 216 
Mich. 688. 


Probate of lost will generally see — 
infra §§ 651-655. 

16. Turner v. Campbell, 
279. 

17. Rescission of: 
Compromise agreement generally see 
Compromise and Settlement § 38. 
Contract generally see Contracts §§ 

620-691. 


18. Allenbach v. Ridenour, 279 P. 
32, 51 Nev. 4387. 


19. Allenbach v. Ridenour, supra. 


[a] General rule not applicable.— 
The general rule that a party cannot 
rescind and at the same time retain 
possession of the consideration (see 


59 Ind. 


For later cases, developments and changes in the law see Annotatioas, same title and section number, 


§§ 643-644] 


[§ 643] (2) As Affected by Public Policy.2° It 
has been held that a compromise or settlement agree- 
ment, entered into for the purpose of avoiding the 
trouble and expense of a will contest, is not void as 
against publie policy,?! where no persons or inter- 
ests other than the persons and interests of the con- 
tracting parties are prejudicially affected thereby,” 
unless it is entered into through connivance or 
fraud.?* {t has also been held that a contract to 
suppress a will and prevent its being probated, and 
to distribute the estate in a manner different from 
that set forth in the will, is not void as against pub- 
lic policy, where it is entered into by all of the per- 
sons interested,?* but that, where the agreement is 
entered into by less than all of the persons substan- 
tially interested, the agreement is void as against 
publie policy as tending to thwart justice, and as 
a fraud on the beneficiaries excluded from the agree- 
ment.?® On the other hand, it has been held that, 
where a competent testator has made a valid will, 
any agreement of persons interested, whether in 
suppressing the will or avoiding a contest, which has 
the effect of disposing of the estate in a different 
manner from that stated in the will, is invalid, as 
contrary to public policy,?® and will not be enforced 
by the courts,?* and the court having jurisdiction of 
the administration, on having the matter brought to 
its attention, should, notwithstanding an unenforce- 
able agreement not to contest, proceed of its own 
motion to determine the validity of the probated 


Contracts § 679) is not applicable to 
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will;?® but if the will is invalid, the agreement 
is valid and enforceable although it was executed 
before the will was denied probate.?® 


[§ 644] (3) As Affecting Contingent Interests. 
For the purpose of effecting a settlement and avoid- 
ing a contest, the parties may mutually agree to sur- 
render their respective contingent remainders,;*° 
and it is within the power of the legislature to sub- 
ject contingent interests or remainders to compro- 
mises made in good faith to settle a contest over a 
will,?? but such a law can apply only to an instru- 
ment of transfer which takes effect after the date 
of the statute;*? and where, under such statute, the 
existence of such an interest, if any, is reasonably 
doubtful, the probate court may authorize such a 
settlement or compromise,?* but may determine ju- 
dicially the nonexistence of a contingent interest un- 
der the will and authorize such settlement only where 
such interest by fair or reasonable construction may 
not exist.24 A statute which has been held consti- 
tutional,*® providing for the compromise of a con- 
test of wills, and imposing as conditions to the set- 
tlement that it must be just and reasonable in its 
effect on any future contingent interests, imposes a 
duty of scrupulous care to see that the compromise 
is Just in all its aspects, including its effect on fu- 
ture contingent interests,*® and does not prevent an 
entire extinguishment by agreement of future con- 
tingent interests which are imaginary or of an ex- 
traordinary possibility ;°7_ but such a statute does not 


Hunter v. Jor- 


such a case, since a party is not oblig- 
ed to return that which he will be en- 
titled to retain, even though cancella- 
tion be decreed. Allenbach v. Ride- 
nour, 279 P. 32, 51 Nev. 437. And see 
generally Contracts § 681 text and 
note 68 


20. Agreements contrary to public 
policy generally see Contracts §§ 360- 
439. 


21. Schoonmaker vy. Gray, 101 N. 
E. 886, 208 N.Y. 209, Ann.Cas.1914D 
BLO. lin ere: (Cooks) Wall, 22-7. NUYS. 
176, 217 App.Div. 342 [aff 154 N.E. 
823, 244 N.Y. 63]; In re De Vore’s Es- 


tate, 89 Pa.Super. 47. 


22. Grochowski  v. Grochowski, 
109 N.W. 742, 77 Neb. 506, 13 L.R.A. 
N.S. 484, 15 Ann.Cas, 300. 


- 23. In re Solomon’s Estate, 145 N. 
Y.S. 528. 
[a] Thus attempts to defeat the 


probate of unwelcome wills by a fam- 
ily arrangement connived at by at- 
testing witnesses are contrary to pub- 
lic policy and should be frustrated in 
a court of probate if possible. In re 
Solomon’s Hstate, 145 N.Y.S. 528. 


24. Phillips v. Phillips, 4 Watts 
(Pa.) 195; Stringfellow v. Early, 40 
S.W. 871, 15 Tex.Civ.App. 597. 


[a]: Thus an agreement between 
the heirs and the legatees that, in 
view of a dispute as to the validity of 
the will, it should not be probated, 
and the property should be distribut- 
ed as an intestate estate, is not con- 
trary to public policy, and annuls the 
will. Stringfellow v. Early, 40 S.W. 
871, 15 Tex.Civ.App. 597. 


arec es erty of probate generally see 
Supra § 601 


25. Gu one v. Gehrkins, 130 P. 8, 
164 Cal. 596, 43 L.R.A.N.S. 575; Coch- 
ran v. Zachery, VAS) NAW. 486, 13% 
Iowa 585, 126 Am.S.R. 307, 16 L.R.A. 
N.S. 235; Ridenbaugh v. Young, 46 


dan, 291 P. 471, 158 Wash. 539. 


26. Graef v. Kanouse, 238 N.W. 
377, 205 Wis. 597; In re Staab’s Es- 
tate, 166 N.W. 326, 166 Wis. 587; In 
re Ricé’s Will, 136 N.W. 956, 137 N. 
W. 778, 150 Wis. 401; Will of Dardis, 
115 N.W. 332, 135 Wis. 457, 128 Am. 
SR. 1033, 23 Ja-R.A.N-S. 783, 15. Ann. 
Cas. 760. 


[a] Thus, if intestate has in fact 
executed a valid will, a trust agree- 
ment between the parties named in 
the will for distribution of the estate 
would be void. First Trust Co. v. 
Holden, 168 N.W. 402, 168 Wis. 1. 


27. In re Staab’s Estate, 166 N.W. 
CHAR esearee AN NAMaises yer 


“Tt is the duty of the court as an 
obligation resting upon it as a court, 
as a duty ex officio, and for reasons 
of public policy, to see to it that the 
wishes of the one who is no longer 
in existence as to the lawful dispo- 
sition of that which was once his 
shall be fully carried out.” In re 
Staab’s Estate, supra. 


[a] Thus an agreement not to con- 
test a will in consideration of the 
payment of certain sums out of the 
estate gives no rights which the court 
will enforce, it being the duty of the 
court to carry out the intention of the 
testator regardless of the wishes or 
agreements of those entitled to share 
in his estate. In re Staab’s Estate, 
166 N.W. 326, 166 Wis. 587. 


28. In re Staab’s Estate, supra. 


29. First Trust Co. v. Holden, 168 
N.W. 402, 168 Wis. 1. 
fa] Thus the fact that a trust 


agreement entered into by parties 
named in a will was executed before 
the alleged will was denied probate 
does not affect the validity of the 
trust evidenced by such agreement or 
of the trust deed made pursuant 
thereto, if they are otherwise valid. 
First Trust Co. v. Holden, 168 N.W. 


402, 168 Wis. 1. 


30. In re De Vore’s Estate, 89 Pa. 
Super. 47. 


31. Fisher v. Fisher, 170 N.E. 912, 

253 N.Y. 260, 69 A.L.R. 918. 
Contingent remainders 

see infra XII in 69 C.J. 


Devise of future or contingent in- 
terests generally see supra §§ 113-— 
Halls. 


32. Fisher v. Fisher, hs N.E. 
2153) IN-YG) 260) 169: A.L.R. 918. 


33. Fisher v. Fisher, supra. 


generally 


912, 


34 Fisher v. Fisher, supra. 

85. Copeland vy. Wheelwright, 119 
N.E. 667, 230 Mass. 1381. 

[a] Thus a statute authorizing a 


compromise of will contests, constru- 
ed as providing in effect that, where 
a will creates future contingent inter- 
ests, the precise extent to which it 
shall be executed, in cases where all 
parties in interest make an agree- 
ene on the subject, shall depend on 
the judicial decree entered on general 
principles of justice and reason, fol- 
lowing a full investigation and report 
by an independent officer appointed 
by the court, is constitutional. Cope- 
land v. Wheelwright, 119 N.E. 667, 
230 Mass. 131. 


36. Copeland v. Wheelwright, su- 
pra. 

87. Copeland v. Wheelwright, su- 
pra. 

[a] Tllustration.—Where, by the 


terms of a will offered for probate, 
a trust is created for the benefit of 
an unmarried son and a married 
daughter of the testator, and it is 
provided that, on the death of the son 
without issue within twenty years 
after the death of the testator, the 
share of the son shall go to his heirs 
at law, and where at the time of 
the testator’s death the heir presump- 
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confer power to make a new will,*® or render the al- 
lowance of a will subject to approval as to the wis- 
dom of its terms by the parties and court.*® 


The 
of family controversies by compromise and settle- 
ment, and the avoiding of, or forbearance from, 
ing a contest of the will, furnishes a sufficient con- 
sideration to support an agreement entered into for 

that purpose,*! except as to a party thereto who is 

The agreement or mutu- 

al concessions of all the persons interested binding 

their respective interests is a valid consideration for 

It has been held that such 


[§ 645] (4) Consideration.*° 


not a person in interest.*? 


the agreement of each.*? 


tive of the son is his sister, and, in 
case of her death, her three minor 
children, a compromise agreement 
executed by all rersons interested or 
their representatives, which gives 
the son his share in the trust prop- 
erty outright, thus cutting off all 
possible benefits which could come to 
the son’s heirs under the terms of 
the will, may be found to be just and 
reasonable in its effect on any fu- 
ture contingent interests that might 


arise. Copeland v. Wheelwright, 119 
N.E. 667, 230 Mass. 1381. 

38. Copeland v. Wheelwright, su- 
pra. 

S93. Copeland v. Wheelwright, su- 
pra. 

40. Consideration for: 


Compromise and settlement generally 
see Compromise and Settlement §§ 
15-24. 

Contracts generally see Contracts §§ 
144-244, 


Family settlement generally see Com- 
promise and Settlement § 16 


41. Ala.—Burleson v. Mays, 66 So. 
36, 189 Ala. 107. 


Ark.—Hollowoa v. Buck, 296 S.W. 
Va Via Ark, -497. 


Ga.—Smith v. Smith, 36 Ga. 184, 91 
Am.D. 761. 


Ill.—Cole v. Cole, 126 N.E. 752, 292 
Ill. 154;° O’Harra v. Graves, 190 Ill. 
App. 551. 


Iowa.—Merkert y. Grobe, 
490. 


Kan.—Marsant y. Marsant, 
958, 60 Kan. 859. 


Ky.—Brakefield vy. Baldwins 60 S.W. 
(2d) 376, 249 Ky. 106; Asbury v. As- 
bury, 292 S.W. 311, 218 Boe AOE 


Mass.—Blount v. Wheeler, 85 N.E. 
477, 199 Mass. 330, 17 L.R.A.N.S. 1036. 


151 N.W. 


90 N.W. 


eh I8% 


Mich.—Layer v. Layer, 
759, 184 Mich. 663. 


Minn.—Montgomery v. Grenier, 136 
N.W. 9, 117 Minn. 416. 


Mo.—Fulkerson v. Simpson, (App.) 
194 S.W. 735. 


N.J.—Bell v. White, 73 A. 861, 76 
N.J.Eq. 49. 


N.Y.—Schoonmaker vy. Gray, 101 N. 
B. 886, 208 N.Y. 209, Ann.Cas.1914D 
510; Shea v. Shea, 204 N.Y.S. 560, 209 
App.Div. 228; Bunn. v. Bartlett, 8 
N.Y.S. 160, 54 Hun 689, 5 Silv.Sup. 83; 
In re Tinker’s Will, 209 N.Y.S. 589, 
124 Mise. 723. 


N.C.—Bailey v. Wilson, 21 N.C. 182. 


Pa.—Bryant v. Bryant, 144 A. 904, 
295 Pa. 146. 
Tex.—Fore v. McFadden, (Civ.App.) 
o16 S.W. 327. 
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[a] Illustrations.—(1) Where a 
codicil directs a note to be charged 
against the interest of an heir, such 
heir’s agreement not to contest the 
will is sufficient consideration for the 
promise of the other heirs not to 
charge such note against him. Fulk- 
erson v. Simpson, (Mo.App.) 194 S.W. 
735. (2) The fact that certain heirs 
have filed a bill to set aside a will and 
that they reasonably believe they had 
a right to set it aside, which right 
they give up by a contract to divide 
the estate in a certain manner, con- 
stitutes a valuable consideration for 
such contract. Cole v. Cole, 126 N.E. 
752, 292 Ill. 154; Pool v. Docker, 92 
Ill. 501. (3) An agreement by plain- 
tiff to stop his contest of a will, to 
refrain from other actions, and to 
allow defendants’ testator to settle 
the estate, is sufficient to support a 
promise by defendants’ testator that 
plaintiff should receive the share of 
the estate which he would have been 
entitled to in case of intestacy. 
Schoonmaker y. Gray, 101 N.E. 886, 
208 N.Y. 209, Ann.Cas.1914D 510. (4) 
An agreement of a devisee to divide 
land given him under the will with 
his sisters, for which cash payment 
is to be made, is supported by his 
sisters’ promise not to contest the 
will. Hollowoa v. Buck, 296 S.W. 74, 
174 Ark. 497. (5) Where deceased 
had made two wills, and an agree- 
ment for disposition of deceased’s 
property was entered into by the 
heirs and devisees, evidence that 
there were threats of contest if the 
wife of deceased refused to sign 
shows a sufficient consideration for 
her signature. Fore ‘vy. McFadden, 
(Tex.Civ.App:.) 276 S.W. 327. 


{[b] Waiving advantages had un- 
der the will furnishes a sufficient con- 
sideration for such an agreement. 
Pee v. Smith, 36 Ga. 184, 91 Am.D. 


[c] Natural love and affection, 
and the desire to preserve family 
peace, and the consent by each to 
release his share under the will, and 
divide equally with others, is a suf- 
ficient consideration to support an 
agreement to disregard the will which 
distributes the estate unequally, and 
to divide it equally. Bunn v. Bart- 
lett, 8 N.Y.S. 160, 54 Hun 639, 5 Silv. 
Sup. 83. 


[d] Inadequacy of consideration, 
in so far as it affects one of the par- 
ties, is not sufficient to set aside a 
family settlement, entered into by all 
parties in interest who are all of full 
age, without fraud, and where the 
extent of the widow’s claim to per- 
sonal property under a will is doubt- 
ful. Bell v. White; 73> Ai Sot. 76) IN; 
J.Eq. 49. 


[e] Estoppel to question consider- 
ation see Pyle v. Murphy, 180 Ill. 
App. 18. 
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an agreement to avoid a contest is without consid- 
eration unless a suit to contest the will is pending,*4 © 
or unless there is a reasonable ground for the con- 
test,*® or the party asserting the right to contest, 
at least, acts on the belief, in good faith, that he 
has grounds for such contest.*® 


[§ 646] (5) Approval of Court. 
statutes the compromise or settlement is to be sub- 
mitted to the probate court for approval,** which 
approval will be granted where the agreement is just 
and reasonable in its effect,#® and pr -operly executed 
by the parties in interest,*® and to which all inter- 


Under some 


42. House vy. Callicott, 35 So. 761, 
83 Miss. 506. 


43. Stipanowich v. Sleeth, 181 N. 
E. 632, 349 Nl. 98; Steinway v. Stein- 
way, 48 N.Y.S. 1046, 24 App.Div. 104 
[aff 57 N.E. 312,163 N-Y. 183]. And 
see cases supra note 41. 


Waiver of legal right and forbear- 
ance aS consideration generally see 
Contracts §§ 193-206. 


44. Crawford v. Engram, 47 So. 
712, 157 Ala. 314. 

45. Crawford v. Engram, supra; 
Allen v. Prater, 30 Ala. 458; Prater 


v. Miller, 25 Ala. 320, 60 Am.D. 521. 


46. Cole v. Cole, 126 N.E. 752, 292 
Ill. 154; Blount vy. Dillaway, 85 N.E. 
477, 199 Mass. 330, 17 B.R.A.N.S. 1036; 
Bellows v. Sowles, 55 Vt. 391, 45 Am. 
R. 621. See Asbury v. Asbury, 292 
S.W. 311,. 218 Ky. 707 (holding for- 
bearance to contest sufficient, regard- 
less of the grounds of contest). 


47. See statutory provisions; 
cases infra this note. 


[a] In New York, under Personal 
Prop. L. § 24, added by L. (1919) ¢ 
419, Real Prop. L. § 73, added by L. 
(1919) e 441, and Surrogate’s Ct. Act 
§ 40, that surrogate’s court has juris- 
diction of a proceeding for approval 
of a compromise agreement to settle 
a controversy and to procure probate 
of the will. In re Tinker’s Will, 209 
N.Y.S. 589, 124 Mise. 723; In re Field's 
Estate, 186 N.Y.S. 526, 115 Mise. 733. 


48. In re Watson’s Estate, 207 N. 
Y.S. 265, 124 Misc. 216; In re Field’s 
Hstate, 186 N.Y.S. 526, 115 Mise. 733. 


[a] Thus a compromise agreement 
to settle a will contest, giving con- 
testants one eighth of a large estate, 
will be approved as reasonable and 
just where contestants, as sole next 
of kin, would take the entire estate, 
if the will failed, and in view of un- 
certainties, expenses, and delays of 
litigation, the size of the estate, that 
evidence of the testatrix’s mental in- 
capacity was sufficient to go to the 
jury, that the jury might be inrfiu- 
enced by the fact that the testatrix 
was more closely related to contest- 
ants than to proponents, and that 
proponents had lost several impor- 
tant witnesses. In re Watson’s Es- 
tate, 207 N.Y.S. 265, 124 Misc. 216. 


49. In re Field’s Estate, 186 N.Y. 
S. 526, 115 Misc. 733. 


[a] Application by executor alone 
for approval by the court of a pro- 
posed compromise agreement, and for 
the authorization of special guardi- 
ans for infant parties and others to 
join in the proposed agreement, must 
be denied, where the agreement of 
compromise must be first signed by 
all adult parties in interest, and-spe- 
cial guardians should sign, subject 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ested persons have been made parties.5° It has been 
held that an application for such approval, under a 
statute which requires the application to be by veri- 
fied petition, and provides that the court shall take 
proof of the facts and make an order, is not an in- 
termediate step in the pending probate proceeding, 
but an independent special proceeding,®! which, in 
_the absence of any provision in the statute as to 
process, is to be prosecuted according to the law and 
practice of the court in which it is instituted,®? so 
that, where such is the practice in the probate court, 
jurisdiction of the person is to be obtained by cita- 
tion to show cause, or an order to show cause, to all 
necessary parties.°* A statute authorizing a trustee, 
executor, or other fiduciary, desiring to compromise 
or settle any matter in dispute, to submit the pro- 
posed compromise or settlement to a court of equity 
for approval has been held to contemplate a com- 
promise by which the amount of an estate may be de- 
ereased in order to effect a settlement of a claim 
against the estate,°>* and does not empower the court 
to ratify an agreement by adult parties in interest 
which would change a will to the extent of depriv- 
ing infants, either born or unborn, of interests be- 
queathed to them.®°> A decree approving a compro- 
mise as to the validity of a will is the law of the 
ease,°® and is conclusive of litigation concerning the 
subject matter, which is expressly raised by the 


to approval by the court. In re 62. 

Field’s Estate, 186 N.Y.S. 526, 115 63 

Misc. 733. t 
ment § 81. 

50. Sherman vy. Warren, 97 N.E. 64. 
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See Compromise and Settle- 
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pleadings in the case as compromised and settled;°7 
and the rights of the parties are to be determined on 
the footing of the terms of the will as changed by 
the compromise as approved by the court, and not 
as the will appeared when offered for probate.°* A 
statute making a decree allowing a will final and 
conclusive after a specified period does not apply to 
a decree confirming such an agreement under which 
the rights of the parties are contractual and not tes- 
tamentary.°® The appointment of a guardian ad h- 
tem to represent contingent interests in a proceeding 
for such approval is not conclusive of the rights of 
such interests, notwithstanding a decree of approy- 
al;°° but unless persons having a future contin- 
gent interest under a will are represented by a 
guardian ad litem, in such a proceeding the court 
cannot, by its decree, deprive them of their inter- 
ests.°? 


[§ 647] b. Construction and Operation of Agree- 
ment—(1) In General. The general rules as to the 
construction and operation of contracts,®? partic- 
ularly those relating to the construction and opera- 
tion of agreements of compromise and settlement,®? 
ordinarily apply as to the construction and opera- 
tion of an agreement of compromise or settlement 
relative to the probate or contest of a will, in re- 
gard to the rights and liabilities of the parties un- 
der the agreement,°* such as in regard to expenses 


[b] As distributees.—Where in a 
will contest, the parties enter into 
an agreement compromising the con- 
test, although the widow’s share is 


982, 211 Mass. 288, Ann.Cas.1913B 614. 


[a] Thus one by will given a leg- 
acy, revoked by a codicil, has a right 
to have the validity of the codicil 
adjudged, and so to be a necessary 
party, as one whose interest will be 
affected thereby, to an agreement of 
compromise of the rights in the es- 
tate, so as to give the court jurisdic- 
tion, under the statute, to adjudge 
them as so compromised. Sherman 
v. Warren, 97 N.E. 892, 211 Mass. 288, 
Ann.Cas.1913B 614. 


51. In re Bemis’ Pstate, 
S. 269, 116 Misc. 516. 


52. In re Bemis’ Estate, supra. 
53. In re Bemis’ Pstate, supra. 


54, See Executors and Administra- 
tors § 1227. 


55. White v. Roberts, 125 A. 733, 
145 Md. 405. 


56. Woodward v. Snow, 124 N.E. 
35, 233 Mass. 267, 5 A.L.R..1381. 


57. Kennedy v. Quinn, 9 S.W.(2d) 
315,177 Ark. 1069. 


Conclusiveness of probate generally 
see infra §§ 1092-1094. 


Judgment or decree in probate pro- 
ceedings generally see infra §§ 952- 
959. 


58. Woodward v. Snow, 124 N.E. 
35, 233 Mass. 267, 5 A.L.R. 1381. See 
Baxter v. Stevens, 95 N.E. 854, 209 
Mass. 459 (holding that, although 
the rights of the parties take effect 
under the agreement and the decree 
confirming it, they are not testamen- 


190 N.Y. 


tary rights, or a modification of the) 


will). 


59. Neafsey v. Chincholo, 113 N.E. 
(51, 225 Mass. 12. 


60. Neafsey v..Chincholo, supra. 
61. Neafsey v. Chincholo, supra. 


Ark.—Byrkett v. Josephs, 233 
S.W. 933, 149 Ark. 669. 


Iowa.—Benson v. Sawyer, 249 N.W. 
424; Farwell v. Carpenter, 142 N.W. 
227, 161 Iowa 257. 


Mass.—Coram vy. Davis, 103 N.E. 
1027, 216 Mass. 448; Duffy v. Hogan, 
89 N.E. 630, 203 Mass. 397. 


Mich.—Wilkins v. Hukill, 73 N.W. 
898, 115 Mich. 594. 


N.Y.—In re Tinker’s Estate, 216 N. 
Y.S. 689, 217 App.Div. 255 [mod-on 
other grounds 154 N.I. 819, 244 N.Y. 
51). 


Pa.—Heckman v. Kipp, 77 A. 629, 
228 Pa, 436. 
[a] TIllustrations.—(1) A contract 


whereby a widow agreed, in consid- 
eration of withdrawal or contest of 
her husband’s will, which gave her 
his property, that her estate at the 
time of her death should be equally 
divided between her three children, 
referred to property received under 
the will, and a deed conveying to one 
child property purchased with pro- 
ceeds of the sale of property so re- 
ceived will be set aside, and the chil- 
dren declared the equal owners there- 
of as tenants in common. Watters 
v. Prosser, 177 N.W. 465, 188 Iowa 
1346. (2) Where a testatrix, by a 
will of her husband, was given a fee- 
simple estate in certain property, 
and thereafter she entered into an 
agreement with her husband’s heirs, 
by which a later will was set aside 
and held void, and she agreed that if 
any estate of decedent which became 
hers by virtue of the first will, which 
was authorized to be proved, should 
remain on her death, it should be the 
property of the heirs of decedent, the 
agreement did not deprive her of the 
estate in fee simple given by the first 
will. Heckman v. Kipp, 77 A. 629, 
228 Pa. 436. 


free from liability for general debts, 
ana in the agreement a fund is pro- 
vided out of which to pay the debts 
of the estate, and each of the parties 
specifically relinquish all their rights 
in the estate except as agreed, the 
purpose of the agreement was to 
make the parties thereto distributees 
in the specified proportions. Byrk- 
aa v. Josephs, 233 S.W. 933, 149 Ark. 
669. 


[ec] As creating fund for payment 
of debts.—Where the parties to a will 
contest made a compromise, in which 
nart of the estate was set aside, and 
it was agreed that the rents from the 
estate for a specified year should be 
used with the fund set aside for the 
payment of debts owed by the estate, 
the purpose of the agreement was to 
create a fund for the payment of the 
debts of the estate, and when this 
fund was exhausted by debts, the 
widow, who was a party to the agree- 
ment, cannot recover from the other 
parties a share of the rents repre- 
sented by her dower interest in the 
estate. Byrkett v. Josephs, 233 S.W. 
933, 149 Ark. 669. 


[d] Equitable remainder.—An 
agreement settling a will contest, es- 
tablishing a trust fund as the source 
of income for the benefit of the widow 
and children of the testator during 
their several lives, the principal to 
be partially distributed from time to 
time on the death of each child of 
the testator until the death of the 
last survivor, and to be paid to the 
executor of such deceased child, to be 
disposed of in his or her will, or to 
his or her legal representatives, to 
pass or be distributed under the stat- 
utes of descent and distribution then 
in force, gives each child a vested 
equitable remainder after the termi- 
nation of the life estate of the child. 
Forbes y. Snow, 140° N.E. 418, 245 
Mass. 85 


{e] “Heirs,” as used in an agree- 
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connected with the litigation or in earrying out the 
agreement.°> As so construed, the effect of the 
agreement mav be to supersede or destroy the will 
and to distribute the property in accordance with 
the agreement regardless of the will,°° in which case 
the property becomes intestate property,®* and the 
agreement, and not the will, becomes the law of dis- 
tribution as to all who are parties to, or claim 
through, the agreement;°* and where this is the ef- 
fect of the contract, it is immaterial that the will is 
not set aside by. a decree of court, as provided for 
in the agreement;®® nor is such agreement affected 
by the re-probate ‘of the will by persons who are par- 
ties to the agreement.*° Or the effect of the agree- 
ment may be to admit the will to probate and effect 
a settlement of the rights or a division of the prop- 
erty among the contracting parties in accordance 
with the provisions of the agreement,’ in which case 
the rights of the parties are determined by the con- 
tract,’? or by the will as changed by the terms of the 
compromise,“* and their contractual rights are en- 
forceable either at law for damages or in equity for 
specific performance.’* Under a statute authorizing 


a compromise agreement and providing that there- 


ment between legatees, whereby con- 
cessions are made in order to procure 
the probate of a will, is a word of 
description merely, referring to none 


[b] 


WILLS 


Klocke, 149 N.Y.S. 332, 86 Mise. 404. 


Money saved to estate by a 
compromise agreement 


[S§ 647-648 


upon the will may be admitted to probate and have 
effect, and the estate be distributed according to 
the provisions of the will as modified by the com- 
promise, a claimant’s right is the same as if the pro- 
vision in his favor had been included in the will.7° 


[§ 648] (2) As to Probate.7® The operation and 
effect of the agreement may be not to supersede the 
provisions of the will, but to earry out its provisions 
without a probate,** and under such an agreement 
the parties are precluded from denying the “probate, 
or insisting on the invalidating of the will for want 
of probate.78 So, also, a person who agrees not to 
contest the will is precluded from opposing pro- 
bate;*® or the probate of a will may be dispensed 
with, and the persons interested in the estate under 
the will given at least an equitable interest in the 
property, where they, being: under no disability, di- 
vide the estate, pursuant to an agreement among 
themselves.*° Where the effect of the agreement of 
all interested parties is to repudiate or renounce the 
will,*? it will not be probated,*? especially where 
the agreement expressly so provides;*? but it has 
been held that, where the executor, defending a torn 


(takes as legatee); Barber v. West- 
cott, 43 A. 844, 21 R.I. 355. 


becomes an 76. ea hene for probate general- 


7 : : intestate estate. Dunham _ vy. Ste-|ly see supra § 6 
outside of the parties to the instru- 5 
ment, where it is clear that such was ais PSS 190 TlLApp. 554. 77. Farwell v. Soccer 142 N. 
the intention of the parties. Wilkins 68. Smith v. Smith, 36 Ga. 184, 91) W. 227, 161 Iowa 257; Darden v. Har- 
v. Hukill, 73 N.W. 898, 115 Mich. 594.] Am.D. 761; Stevens v. Clough, 47 A.|/ rill, 78 Tenn. 421; Buchner v. Wait, 


[f] Implied provision.—Where the | 15, 70 N.H. 165. 


agreement of compromise under which 69. 


(Tex.Civ-App:) 137 S.W. 3832. 
[a] Agreement not abrogating 


a will was allowed probate could not 
be carried into effect, if an estimate 
of the amount coming to residuary 
legatees is not made, a provision per- 
mitting such estimate will be implied 
into the agreement. Duffy v. Hogan, 
89 N.E. 630, 203 Mass. 397. 


65. Coram v. Davis, 103 N.E. 1027, 
216 Mass. 448; Coram v. Davis, 95 N. 
B. 298, 209 Mass. 229. 


[a] Illustration.—Where a com- 
jpromise agreement between propo- 
nent’s representatives and a group 
of will contestants does not regulate 
the rights of each group, as among 
themselves, or abrogate the contracts 
previously made by the contestants, 
adjusting the question of expenses, 
there is no trust impressed on the 
estate in favor of one who had incur- 
red expenses on behalf of the contest- 
ants. Coram v. Davis, 103 N.E. 1027, 
216 Mass. 448. 


Costs and expenses of probate gen- 


erally see infra §§ 1067-1087. 
66. Cole v. Cole, 126 N.E. 752, 292 
Tll. 154; Parker v. Broadus, 91 So. 


394, 128 Miss. 699; Apgar v. Connell, 
140 N.Y.S. 705, 79 Mise. 531 [rev on 
other grounds 145 N.Y.S. 1079, 160 
App.Div. 743]; Henderson y. Bishop, 
95 A. 663, 250 Pa. 484. 


67. Cole v. Cole, 126 N.E. 752, 292 
Tll. 154; Dueringer v. Klocke, 149 N. 
Y.S. 332, 86 Misc. 404; Henderson y. 
Bishop, 95 A. 663, 250 Pa. 484. 


[a] Thus, where a testatrix de- 
vised her entire estate to her daugh- 
ters, to the exclusion of her sons, and 
shortly after her death all her chil- 
dren met, and without any fraud or 
overreaching the will by agreement 
was destroyed, this vested in each 
child an undivided interest as an heir 
at law, and a written contract to that 
effect was unnecessary. Dueringer 


Cole v. Cole, 126 N.E. 752, 292 
RW 1545 


70. Cole v. Cole, supra. 


71. Renwick v. Macomber, 114 N. 
BY 720,. 225° Mass. 1380)" (Baxter) sv. 
Treasurer and Receiver General, 95 N. 
BE. 854, 209 Mass. 459. 


[a] Thus, where a will is allowed 
probate in pursuance of an agreement 
of compromise, it is the duty of the 
administrator with the will annexed 
to administer the estate in accordance 
with the will and the agreement. 
ene v. Hogan, 89 N.E. 630, 203 Mass. 


[b] Not modification of will.—A 
compromise agreement between the 
contestants and proponents of a will, 
in pursuance of which a consent de- 
cree sustaining the will, except as 
affected by the decree, is entered, is 
not a modification of the will, but a 
compromise of the rights of parties 
under the will and of parties who 
claim that the will is void. Hastings 
v. Nesmith, 74 N.E. 323, 188 Mass. 190. 


72. Codman v. Commissioner of 
Internal Revenue, 50 F.\2d) 763 (Mas- 
sachusetts); Ellis v. Hunt, 116 N.E. 
956, 228 Mass. 39. 


73. Woodward v. Snow, 124'!N.E., 
35, 233 Mass. 267, 5 A.L.R. 1881; Sher- 
man v. Warren, $7 N.E. 982, 211 Mass. 
288, Ann. Cas.1913B 614. 


74. Smith v. Smith, 36 Ga. 184, 91 
Am.D. 761; Renwick v. Macomber, 114 
N.E. 720, 225 Mass. 380; Baxter v. 
Stevens, 95 N.E. 854, 209 Mass. 459. 


Specific performance of compromise 
generally see Compromise and Set- 
tlement § 70. 


75. Chase Nat. Bank of New York 
v. Sayles; 11 F.(2d) 948, 48 A.L.R. 207 
[rev 6 F.(2d) 403 (cert den 47 S. Ct. 
997 2o WU. US: COSA my pe Elden s iO) 


will. Where all the heirs of a very 
old and infirm lady entered into an 
agreement whereby a trustee was ap- 
pointed to preserve her property, with 
the further agreement that he should 
at her death deliver the entire prop- 
erty over to the executrixes named 
in her will, and that the heirs should 
take whatever property remained at 
the time of her death, in accordance 
with the terms of the will, the agree- 
ment did not so abrogate the will as 
to make its probate necessary only 
to serve aS a muniment of. title. 
Buchner v. Wait, (Tex.Civ.App.) 137 
S.W. 383. 


78. Farwell v. Carpenter, 142 N.W. 
227, 161 Iowa 257; Darden v. Harrill, 
78 Tenn. 421. 


Estoppel by agreement as to con- 
test see infra § 649. 
79. See supra § 641. 


80. Carter v. Owens, 41 Ala. 217; 
Walton v. Ambler, 45 N.W. 931, 29 


Neb. 626; Lloyd’s Estate, 10 Pa.Dist. 
207.- 24 Pa.Co. 567; Stringfellow v. 
40 S.W. 871, 15 Tex.Civ.App. 


Early, 
597. 


Contracts between devisees and leg- 
fepee generally see infra XIII in 69 
Gals 


81. See infra XIII in 69 C.J. 


82. Parker v. Broadus, 91 So. 394, 
128 Miss. 699. 


83. Brown v. Burk, (Tex.Civ.App.) 
26 S.W.(2d) 415; Fore v. McFadden, 
(Tex.Civ.App.) 276 S°W. 327. 


fa] Thus, where the parties, be- 
ing in doubt as to the instrument be- 
ing construed as a will, and for the 
purpose of saving a family controver- 
sy and for the purpose of dividing 
the estate, enter into a compromise 
and settlement agreement, under the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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will, agrees, for a consideration, not to probate it, 
the court should not refuse probate without notify- 
ing other beneficiaries and requiring testimony as 
to the tearing of the will by the testator.84 Pro- 
bate, however, is not prevented by an agreement ex- 
ecuted by a part only of the beneficiaries,*® and the 
parties to such agreement are not prevented thereby 
from taking under the will which is probated by an- 
other interested person.*® 


[§ 649] (3) As to Contest.s* A person interest- 
ed may be precluded from contesting the will by an 
agreement with the other persons interested net to 
make such a contest,*® by an agreement recognizing 
the existence and validity of aN will,®® or by w hich 
he renounces and releases all rights in the testator’s 
estate,°° or under the will,?! unless such renuneia- 
tion was procured by fraud;®? or by accepting his 
full share of the estate and signing a receipt there- 
for releasing it from any other claim he might 
have.°? A party to such an agreement which makes 
a distribution of the property among the parties 
thereto is estopped from claiming anything through 
the will;°* and where the agreement is made in igno- 


WILLS 


[68 C.J.] 915 


rance of the will, if parties thereto acquiesce in the 
agreement after the will is found, they are estopped 
to deny the settlement;°° but it ‘has been held that 
they are not estopped fo contest probate.®® Such an 
agreement, precluding a contest, however, does not 
debar a party thereto from maintaining a suit to en- 
join the executor from taking any action detrimen- 
tal to the estate,®’ or from defending a suit to en- 
force a trust created by the will, on the ground that 
the trust was void,?* and although all the heirs of 
a person join in a ‘covenant not to contest the will, 
or to release their claim to a share in the estate, they 

may claim a share in intestate property, or show that 
the property is intestate property.°® 


[§ 650] C. Action To Establish Rejected Will.t 
Where probate of a will has been refused by the pro- 
bate court,” although the defeated proponent or per- 
son interested has a right to appeal for a review of 
such decision,? under some statutes he may also 
maintain an independent civil action to contest the 
order or judgment of refusal and establish the re- 
jected will. Such a suit is purely a statutory ac- 


terms of which the entire estate is to 
be, and has in part been, divided, and 
agree that the instrument shall not 
be offered for probate, it is sufficient 
to prevent a probate. Brown v. Burk, 
(Tex.Civ.App.) 26 S.W.(2d) 415. 


84. Hunter v. Baker, 141 A. 368, 
154 Md. 307 [cert den 49 S.Ct. 28, 278 
U.S. 627, 73 Bd. 546]. 


85. Connery v. Connery, 141 N.W. 
615, 175 Mich. 544; Walker v. Irby, 
(Tex. Commn. App.) "238 S.W. 884 [rev 
(Civ.App.) 229 S.W. 331]. 


[a] Illustrations.—(1) An agree- 
ment between the contestant of a will 
and one of the beneficiaries to share 
equally in the estate, regardless of 
the result of the contest, does not af- 
fect the question of probate of the 


will. Walker v. Irby, (Tex.Commn. 
App.) 238 S.W. 884 [rev (Civ.App.) 
229 S.W. 331). (2) An agreement be- 


tween sons of the testator for an 
equal division of the property and au- 
thorizing the probate court to make 
the necessary orders is not admissible 
to prevent its probate where the will 
also gave a life interest to a brother 
of the testatrix not a party to the 


agreement. Connery v. Connery, 141 
N.W. 615, 175 Mich. 544. 
86. Masterson v. Harris, (Civ. 


App.) 179 S.W. 284 [conforming to 
answer to ger tined questions 174 S. 
Wie b10, 107 Tex. 73). 


87. As to ahh see supra § 648. 


88. Colo.—Robbins v. Hoover, 115 
P. 526, 50 Colo. 610. 


Md.—Reichard v. Izer, 
95 Md. 451. 


N.Y.—Jones v. Duff, 14 N.Y.St. 376, 
47 Hun 170. 


Pa.—Bryant v. Bryant, 144 A. 904, 
295 Pa. 146. 


S.C.—Whitlock v. Wardlaw, 41 S.C. 
L, 453. 


Tenn.—Darden v. Harrill, 
lt 


52 A. 592, 


10 Lea 


[a] Thus, under an agreement not 
to contest the will, in consideration 
of payment by the widow, no attack 
can be made on the will, although 
other parties benefited. ‘Bryant v. 
Bryant, 144 A. 904, 295 Pa. 146. 


[b] Consenting to correction. — 
Where a legatee who is benefited by a 


mistake in the will admits it and con- 
sents to its correction, all ground for 
assailing the will is gone. Whitlock 
v. Wardlaw, 41 S.C.L. 453. 


Condition in will against contest 
thexeof see infra XII in 69 C.J. 


89. Lockhart v. Lyons, 297 S.W. 
1018, 174 Ark. 703; Medlock v. Mer- 
ritt, 29 S.E. 185, 102 Ga. 212, 3 Prob. 
Rep.Ann. 330; Martinez v. Mailhes, 2 
La.A. (Orleans) 333. 


[a] Thus an agreement by certain 
of the testator’s children, ratifying 
deeds made during deceased's life- 
time, conveying to them lands devised 
by his will, and showing that they un- 
derstood that they had received all 
the land ito which they would be en- 
titled under the will, precludes them 
from asserting partial intestacy based 
on the will’s incompleteness.  Lock- 
hart v.. Lyons, 297 S.W. 1018, 174 Ark. 
703. 


90. Hissler v. Hoppel, 62 N.E. 692, 
158 Ind. 82, 7 Prob.Rep.Ann. 489. 


91. In re Wickersham’s Bstate, 70 
P. 1076, 138 Cal. 355 [mod on other 
grounds 71 P. 4387, 138 Cal. 355). 


92. In re Wickersham’s Estate, 
supra. 


[a] Attack by heirs.—Fraud iin 
the procurement of a renunciation by 
a widow of her rights may be attacked 
by the widow’s heirs. In re Wicker- 
sham’s Estate, 70 P. 1076, 138 Cal. 
355 [mod on other grounds 71 P. 487, 
138 Cal. 355]. 


93. In re Zinke’s Estate, 209 N.W. 
83, 235 Mich. 201; Rader v. Stubble- 
field, 86 P. 560, 43 Wash. 334. 


Estoppel by acceptance by devisee 
or legateo generally see infra XIII in 
69). Gde 


94. Smith v. Smith, 36 Ga. 184, 
91 Am.D. 761. 

95. Apgar v. Connell, 140 N.Y.S. 
705, 79 Mise. 531 [rev on other 


grounds 145 N.Y.S. 1079, 160 App.Div. 
743). 

{a] Thus, where those entitled to 
take under a will entered into a 
family settlement, under which the 
will was suppressed, and a disinherit- 
ed daughter permitted to participate 
in the property, and did not object to 
the settlement for a year after the 


to deny the settlement, although it 
was made in ignorance of the will. 
Apgar v. Connell, 140 N.Y.S. 705, 79 
Mise. 531 [rev on other grounds 145 
N.Y.S. 1079, 160 App.Div. 743}. 


96. Mann v. Balfour, 86 S.W. 103, 
187 Mo. 290. 


97. eben v. Yerkes, 187 F. 560, 
109) Ci CLAY 250 


[a] Thus an agreement between 
a widow, who claims against the will 
of her deceased husband, and his 
executor and heirs, by which the 
widow is to receive a certain share of 
the estate after payment of debts, and 
an additional sum after payment of 
legacies, and in which she agrees not 
to institute nor prosecute any further 
litigation against the executor or es- 
tate, “except for the purpose 
of securing any rights of hers here- 
under,”’ does not debar her from main- 
taining a suit to enjoin the executor 
from taking any action which she may 
deem detrimental to the estate, and 
which would therefore directly affect 


her interests under the _ contract. 
Owsley v. Yerkes, 187 F. 560, 109 
GC lA 50: 

S& Robbins v. Hoover, 115 P. 526, 


50 Colo. 610. 


[a] Thus, where beneficiaries of 
an alleged trust instituted proceed- 
ings to enforce it, and to have them- 
selves appointed trustees of a fund 
which they claimed the testator had 
given to a public charity, and to this 
suit made certain minor legatees par- 
ties defendant, the act of such defend- 
ants in suggesting in defense that the 
trust was void did not constitute a 
contest of the will within a receipt 
given by them for their legacies, in 
which, by their guardian ad litem, 
they agreed not to contest the will. 


Robbins v. Hoover, 115 P. 526, 50 
Colo. 610. 
99. Chase v. Dickey, 99 N.E. 410, 


212 Mass. 555. 


1. Establishment of lost or de- 
stroyed will see infra §§ 651-655. 


Review of probate proceedings see 
infra §§ 991-1046. 


2. Conclusiveness of refusal of 
probate generally see infra § 1105. 


3. See infra § 993. 
4. Lilly v. Tobbein, 15 S.W. 618, 


finding of the will, they were estopped] 103 Mo. 477, 23 Am.S. R. 887. 
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tion,® and, although technically at law, is equitable in 
The only issue in such a suit is wheth- 
er or not the writing is the will of the testator,’ and 
in such suit, construe the will,® 
except for the purpose of determining whether plain- 
tiff has such an interest, under the statute, as makes 
him eligible to institute and maintain the action;? 

nor will the court determine whether the provisions 
of the will are legal or illegal,t® or whether certain 
A judgment in such 
an action, not on the issue of will or no will, does not 
bar a subsequent action to establish the will.?? 


[§ 651] D. Probate or Establishment of Lost or 


its nature.® 


the court will not, 


bequests or devises are valid.*! 


Destroyed Wils4, In General. 


[a] 


under L. 


In Kansas (1) for example, 
(1907) ¢ 429 §§ 1, 2, as 


amended by L. (1917) c 336 §§ 1, 2, the]. 


proponent has a remedy by way of 
civil action commenced in the dis- 
trict court. Evans v. Kyans, 201 P. 
60, 109 Kan. 608; Durant v. Durant, 
PLP A OLS, Oo Kan. 347. (2) ayes 
remedy is merely cumulative with the 
vight to appeal from such decision. 
Durant v. Durant, supra. (3) Prior 
to this statute the proponent, in case 
the probate court refused to probate 
the will, had only one remedy, by 
appeal to the uistrict court. Evans 
v. Evans, supra; Lawrie v. Lawrie, 18 
FEF. 499, 39 Kan. 480 


{b] Explanation of procedure.— 
“The proponent contests the order of 
the probate court because 
thes soe court has found it [the 
will] was duly executed and the tes- 
tator was of sound mind and under 
no restraint. The district 
court is not restricted to the exer- 
cise of virtually probate jurisdiction 
invoked by appeal from the probate 
court. The action is a civil action, 
and the court possesses all the power 
of a district court in a civil action. 
Issues may be duly framed, evidence 
may be properly produced, the ma- 
chinery for obtaining a jury, if de- 
sired, is available, and all the ‘nicer 
and more difficult questions’ may be 
determined in a formal and regular 
way.” Evans v. Evans, 201 P. 60, 109 
Kan. 608, 611. 


5. Ewart v. Dalby, 5 S.W.(2d) 428, 
319 Mo. 108. 


6 Lilly v. Tobbein, 15. S.W. 618, 103 
Mo. 477, 23 Am.S.R. 887. 


7 Evans v. Evans, 201 P.‘'60, 109 
Kan. 608; Lilly v. Tobbein, 15) S.W. 
618, 103 Mo. 477, 23 Am.S.R. 887; 


pee v. Wyatt, 74 S.H. 189, 113 Va. 
4, 


[a] Conclusive determination.— 
The issues of due execution of a will, 
testamentary capacity, and freedom 
from restraint, may be conclusively 
determined in an action commenced 
in’ the district court to contest a 
probate.court order refusing probate. 
Pee v. Evans, 201 P. 60, 109 Kan. 
608. 


8. Lilly v. Tobbein, 15 S.W. 618, 
103 Mo. 477, 23 Am.S.R. 887. 


9. Ewart v. Dalby, 5 S.W.(2d) 428, 
319 Mo. 108. 


[a] Thus, where the statute pro- 
vides that the action must be insti- 
tuted by a ‘person interested in the 
probate” of the will, and a person so 
interested is one who has a direct 
pecuniary interest therein, the court 
may construe the will for the purpose 
of determining whether he has such 
interest. Ewart v. Dalby, 5 S.W.(2d) 
428, 319 Mo. 108. 
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an existing will,14 a lost or destroyed will cannot be 
made the basis of any rights until after it has been 
legally probated or established. BD, 
cordance with the general rule that a will speaks 
from the death of the testator,!® an instrument which 
has been duly executed as a will, and never been re- 
voked,!* becomes effective on the death of the testa- 
tor although it cannot be found or is not in exist- 
ence,!8 it is a well settled general rule, which in some 
jurisdictions is in effect prescribed by statute, that 
a will which has been lost or destroyed, either after 
the testator’s death or accidentally or fraudulently 
during his lifetime, may be established or admitted 


And since, in ac- 


As in the ease of | to probate, 19 as by admitting a properly proved copy 


10. Lilly v. Tobbein, 15 S.W. 
103 Mo. 477, 23 Am.S.R. 887. 


618, 


11. Lilly v. Tobbein, supra. 
12. Lilly v. Tobbein, supra. 
{a] Thus, where probate is re- 


fused of a will which devises land to 
an unincorporated church association, 
and the corporation gets itself incor- 
porated, and, as a corporation, sues to 
establish the will, a judgment that 
such corporation was not a party in 
interest and could not maintain the 
suit will not bar a subsequent action 
to establish the will, brought by 
members of the unincorporated asso- 
ciation in behalf of themselves and all 
others. Lilly v. Tobbein, 15 S.W. 618, 
103 Mo. 477, 23 Am.S.R. 887. 


13. Cross references: 


Alterations as affecting validity of 
will see supra § 272. 


Analogous probate of will of resident 
made in foreign jurisdiction see in- 
fra § 666. 


Compromise or settlement as to lost 
will see supra § 642. 


Destruction or alteration as revoca- 
tion of will see supra §§ 507-522. 


Discovery and compelling production 
of will see supra § 604. 


Establishment of lost instruments 
ee ere, see Lost Instruments §§ 


Evidence as to lost or destroyed will: 
pe RY generally see infra § 


Presumption and burden of proof 
as to lost or destroyed will see 
infra § 756. 


Weight and sufficiency generally 
see infra §§ 820-822. 


Forfeiture or penalty for breach of 
duty to produce will see supra §8§ 
606, 607. 


Jurisdiction to establish lost or de- 
stroyed will see infra § 691. 


Petition for probate of lost or de- 
stroyed will see infra § 736. 


14. See supra § 601. 


15. Ark.—Myar v. Mitchell, 
W. 750, 72 Ark. 381. 


Ind.—Mauck y. Melton, 64 Ind. 414. 


Pe Rane v. Edward, 17 B.Mon. 
632. é 


La.—Clappier v. Banks, 11 La. 593. 


Mich.—R. L. Aylward Coal Co. v. 
Paes! 246 N.W. 156, 261 Mich. 


R.I.—Clarke v. Clarke, 7 R.I. 45. 


Eng.—Matter of Johnson, 11 Jur.N. 
S. 184. 


{a] Thus one claiming as devisee 
under an alleged lost will is not en- 


80 S. 


titled to any rights until its validity 
is judicially determined in the statu- 
tory manner. R. L. Aylward Coal Co. 
v. Par uiaineti 246 N.W. 156, 261 Mich, 
394. 


16. See supra § 224. 


17. Revocation generally see supra 
§§ 478-560. 


18. Steele v. Price, 5 B.Mon. (Ky.) 
58; In re Havel’s Estate, 194 N.W. 
633, 156 Minn. 253, 34 A.L.R. 1300; In 
re Gethins’ Will, 163 N.Y.S. 398, 97 
Misc. 561; Scoggins v. Turner, 3 S.E. 
719, 98 N.C. 135. And see cases infra 
note 19. 


[a] Existence of will in contem- 
plation of law, unrevoked and not in 
physical existence at the time of the 
testator’s death, is all that is required 
in order to admit it to probate as lost 
or destroyed. In re Havel’s Estate, 
Seon 633, 156 Minn. 253, 34 A.L.R. 


[b] Interests of legatees and 
devisees are not affected by the loss 
of the wiil before probate. In re 
Payne’s Will, 4 T.B.Mon. (Ky.) 422. 


19. Ala.—McBeth v. McBeth, 
Ala. 596. 


Cal.—Matter of Patterson’s Estate, 
102;-P.',941, 155 Gals 626), 132.) Am- Ses 
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116, 26 L.R.A.NS. 654, 18 Ann.Cas. 
625; In re Camp’s Estate, 66 P2228, 
134 Cal. 233; In re Kidder’s Estate, 6 


P. 326, 57 Cal. 282, 66 Cal. 487. 


Ky.—Steele v. Price, 5 B.Mon. 58; 
In re Payne’s Will, 4 T.B.Mon. 422. 


Mass.—Drohan v. Arellar, 177 N.E. 
583, 276 Mass. 441. 


Mich.—R. L. Aylward Coal Co. v. 


Luyckx, 246 N.W. 156, 261 Mich. 394. 
Mo.—Dickey v. Malechi, 6 Mo. 177, 
34 Am.D. 130. 
BIE Gace tis v. Stiles, 2 N.J.Eq. 
N.C.—Ricks v. Wilson, 70 S.E. 476, 
154 N.C. 282. 
Tex.—Daniel v. Finley, (Civ.App.) 
194 S.W. 955. 


W.Va.—Dower v. Seeds, 28 W.Va. 
113, 57 Am.R. 646. 


B.C.—Unwin v. Unwin, 20 B.C. 77. 


Newfoundl.—Re Pike, 6 Newfoundl. 
445; Re Haye, 4 Newfoundl. 227. 


[a] “The only difference between 
the probate of a will which can be 
produced and one which has been lost 
is as to the nature and quality of the 
evidence required to prove it.” Me- 
Ce aiee v. Jernigan, 14 S.B. 971, 110 


[b] Statute making wills de- 
stroyed in public calamity provable 
applies to a case where the testator 
died before its passage, as it is 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or duplicate of the will to probate;?° by a proceed- 
ing in accordance with the statute,?! in the court 
having jurisdiction thereof,?? and on competent?* 
and sufficient proof** of its execution, loss, or de- 
struction, and contents.25 This rule has been held 
to apply where the testator has been unduly induced, 
involuntarily, to destroy his will;?° but not where 
he, knowing some time before his death that his will 
was lost or destroyed, did not execute a new one.?? 
A statute providing for such probate should be lib- 
erally construed.?§ 


Search. A thorough and diligent search for the 
will in the places where it is most likely to be found 
has been held to be necessary before it can be pro- 
bated as a lost will on secondary evidence of its con- 
tents ;?® but not where the theory of the case is that 
the will was fraudulently destroyed.®° 


Conditions. The setting aside of prior adminis- 
tration proceedings is not a condition precedent to 
applying for probate of a lost will.3! 


[§ 652] 2. Time, Nature, and Extent of Loss or 


remedial in its nature and relates to] Evins, supra). 
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Destruction—a. In General. In the absence of stat- 
ute providing otherwise, a will lost or destroyed, 
without the testator’s knowledge or consent, is en- 
titled to probate, whether the loss or destruction oc- 
curred before or after the testator’s death.?? If the 
loss or destruction occurred after the testator’s 
death, it is essential that the will was in existence at 
the time of his death,** or if it occurred before such 
death, that the loss or destruction was accidental or 
fraudulent.?* Where, however, the statute confines 
the application of the rule to wills lost, spoliated, or 
destroyed after the testator’s death, it does not apply 
where the loss or destruction occurs prior thereto,?* 
even though such loss or destruction occurred with- 
out the testator’s knowledge or consent.?® 


Extent of destruction.” The rule permitting a 
will to be established and probated as a “destroyed 
will” apples only where there has been either a to- 
tal destruction or a destruction to such an extent as 
to require secondary evidence to reproduce its tes- 
tamentary purpose and effect ;°° it does not apply to 
an instrument, however scarred or defaced, in which 


28. In re Dorrity’s Will, 194 N.Y. 


something which necessarily can be 
done only after the death of the tes- 
tator. Matter of Patterson’s Estate, 
LOZ 941, LbdCal, 626, 123) AmiSak- 
116, 26 L.R.A.N.S. 654, 18 Ann.Cas. 
625 and note. 


20. Ga.—Wood vy. Achey, 
1021, 147 Ga. 571. 


Ky.—Allgeier v. Brown, 251 S.W. 
Sol, 199 Ky. 669. 


Me.—In re Nickels’ Estate, 114 Me. 
338. 


Mo.—Schaff v. Peters, 90 
1037, 111 Mo.App. 447. 


N.Y.—In re Dorrity’s Will, 194 N.Y. 
S. 573, 118 Misc. 725. 


N.C.—Goggins v. Turner, 
WO 5N98 (NROw 135: 


Pa.—Myer’s Estate, 28 Pa.Co. 127. 


[a] Copy of lost will should be ad- 
mitted to probate where the contents 
of the tost will are correctly proved, 
with proof of all the requisites. 
Myer’s Estate, 28 Pa.Co. 127. 


{[b], Instrument not probatable as 
copy.—An instrument executed by the 
testator and reading, “This duplicate 
I leave to Mr. A. that my home place 
is left to him and his children... . 
and my codicil is held by my execu- 
tor,” could not be probated as a du- 
plicate of a lost codicil, as it was not 
a copy thereof. Allgeier v. Brown, 
251 S.W. 851, 199 Ky. 669. 


Probato of copies or duplicates of 
wills generally see supra § 615. 


21. See statutory provisions; 
cases infra this note. 


[a] In ArEansas (1) the method of 
establishing the contents of a lost will 
provided by Kirby Dig. § 8062 is not 
exclusive, but the contents may be 
proved at a trial, although it has nev- 
er been reinstated as a lost record, 
although the proceeding in chancery 
prescribed is necessary to establish 
the will as an instrument devising 
property and establishing title (Tur- 
ley v. Evins, 158 S.W. 1080, 109 Ark. 
115), (2) and, in view of the finality 
of the probate proceedings, proof of 
the contents of a lost will may be 
had in a will contést proceeding un- 
der Kirby Dig. §§ 8038, 8039, and 
8040, even though the contents of 
the instrument are not established in 
accordance with § 8062 (Turley v. 


94 S.E. 


S.W. 


3 S.E. 


and 


{b] In New York (1) a proceeding 
under Code Civ. Proc. § 2621, to pro- 
bate a lost will, is governed by §&§ 
1861 and 1865, relative to actions in 
the supreme court to establish a will 
(In re Ascheim’s Will, 135 N.Y.S. 515, 
75 Mise. 434), (2) and a lost or de- 
stroyed will can be admitted to pro- 
bate only in a case where a judgment 
establishing a will could be rendered 
by the supreme court (Matter of Ken- 
nedy, 60 N.E. 442, 167 N.Y. 163). 


Mode and scope of probate proceed- 
ings generally see supra §§ 620-628. 


22. See infra § 691. 
23. See infra § 785. 
24, See infra §§ 820-822. 


Presumption and burden of proof 
as to loss see infra § 756. 


25. Colo.—Todd v. Rennick, 22 P. 
898, 13 Colo. 546. 


Me.—In re Nickels’ Estate, 114 Me. 
338. 

Mich.—R. L. Aylward Coal Co. v. 
Luyckx, 246 N.W. 156, 261 Mich. 394. 


Mo.—Schaff v. Peters, 90 S.W. 1037, 
111 Mo.App. 447. 


N.J.—Bailey v. Stiles, 
220. 


N.Y.—1In re Truelsen’s Will, 223 N. 
YS) 691, 1380) Mise: 172)" In re -Dor- 
rity’s Will, 194 N.Y.S. 573, 118 Misc. 
725; Idley v. Bowen, 11 Wend. 227. 


N.C.—In re Hedgepeth’s Will, 63 
S.E. 1025, 150 N.C. 245. 


Ohio.—Banning v. Banning, 12 Ohio 
St. 4837; Gibson’s Estate, 1 Ohio N.P. 
N.S. 5525 


Pa.—Myer’s Estate, 28 Pa.Co. 127. 


26. Batton v. Watson, 13 Ga. 63, 58 
Am.D. 504. 


[a] hus, where a testator is un- 
duly induced by fear, favor, or affec- 
tion, or any other cause, to destroy 
the will, and the undue influence has 
caused a state of mind taking away 
his free will, which continues until 
his death, the will may be set up, and 
a copy of it, on due proof thereof, will 
be established. Batton v. Watson, 13 
Ga. 63, 58 Am.D. 504. 


27. Campbell v. Cavanaugh, 125 A. 
569, 96 N.J.Eq. 724 [aff 125 A. 926, 
96 N.J.Eq. 724]. 


2 N.J.Eq. 


S. 578, 118 Misc. 725. 


29. Bryan v. Walton, 14 Ga. 185; 
Jackson v. Hasbrouck, 12 Johns. (N. 
Y.) 1923 Myer’s Hst., 28 Pa.Co. 127) 


30. Jones v. Caster, 38 N.E. 812, 
139 Ind. 382, 47 Am.S.R. 274. 


31. In re Sprowl’s Will, 33 So. 365, 
109 La. 1352: 


_{a] There is no ground for set- 
ting aside such proceedings before 
the willis established. In re Sprowl’s 
Will, 33 So. 365, 109 La. 352. 


32. Craig ive;Craig, 21:20 Pata eke 
Kan. 472; Steele v. Price, 5 B.Mon. 
(Ky.) 58; Dickey v. Malechi, 6. Mo. 


177, 34 Am.D. 130. 


33. In re Kidder’s Hstate, 57 Cal. 
282; Todd v. Rennick, 22 P.. 898; 13 
Colo. 546; Matter of Kennedy, 60 N. 
E. 442, 167 N.Y. 163; Bulkley v. Red- 


mond, 2 Bradf.Surr. (N.Y.) 281. And 
see cases supra note 19. 
34 Rose v. Hunnicutt, 265 S.W. 


651, 166 Ark. 134; 
tate; 57Cal. 282. 
note 19. 


[a] Fraudulent destruction.—Loss 
or destruction, without the testator’s 
consent or knowledge, of a will de- 
posited in bank for safe-keeping dur- 
ing the testatrix’s lifetime amounts 
to fraudulent destruction thereof. 
Rose v. Hunnicutt, 265 S.W. 651, 166 
Ark. 134. 


/65;,. In) re (Sinclair's) Willy oO hio 
St. 290; Gibson v. Gibson, 25 Ohio 
Cir.Ct. 698; In re Thompson’s Wiil, 
16 Ohio N.P.N.S. 121. 


[a] Pocket-worm will cannot be 
admitted to probate as a spoliated 
will, even if one piece is missing, if it 
is shown that it became in such con- 
dition before the testator’s death. In 
ae Miller’s Will, 26 Ohio N.P.N.S. 


In re Kidder’s Hs- 
And see cases supra 


36. Gibson v. Gibson, 25 Ohio Cir. 
Ct. 698% 
37. Partial loss or destruction see 
infra § 653. 

38. Hook v. Pratt, 8 Hun (N.Y.) 
102; Matter of Hughes’ Will, 114 N, 
ee oe 61 Misc. 207, 1 N.Y.Civ.Proc. 


Secondary evidence of lost or de- 


ceases will see infra §§ 785, &20~ 


a 
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the original testamentary substance ean be deter- 
mined by inspection,®® or to an instrument which is 
actually produced intact in every part except the 
signatures of the testator and subscribing witness- 


es.*° 


Necessity for fraudulent destruction. 
statutory provision in respect of loss or destruction 
during the testator’s lifetime provides only for 
fraudulent loss or destruction, the will is entitled 
to probate only where the loss or destruction was 
fraudulent,*! and not where it was accidental.*? 


[§ 653] b. Partial Loss or Destruction.** 
a will has been partially lost or destroyed, the court 
may admit to probate those provisions which are suf- 
ficiently proved when they are separable from the 
remainder and independently enforceable,** and this 
rule is not affected by a statutory. provision that no 
will shall be proved as a destroyed will unless its 
provisions are clearly proved by at least two credible 


39. Hook vy. Pratt, 8 Hun (N.Y.) 
102; Matter of Hughes’ Will, 114 N. 
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Where the 


ment.°? 


WVhere 


5 B.Mon. 58. 
58 N.E. 


Ky.—Steele v. Price, 
Mass.—Tarbell v. Forbes, 
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witnesses.45 This rule does not apply where the pro- 
visions of the will are of an inseparable nature.*® 


[§ 654] 3. Who May Establish or Procure Pro-' 
As in the case of probate generally,*’ in the 
absence of elements of estoppel,*® the probate or es- 
tablishment of a lost or destroyed will may be pro- 
cured by any person who is interested therein,*® such 
as by a devisee or legatee.°° 


[§ 655] 4. Opposition to Probate or Establish- 
In a proceeding to establish or probate a 
lost or destroyed will, 
made on proper grounds,°®? as in the case of opposi- 
tion to probate generally.®% 


opposition thereto may be 


Person interested in the intestacy of decedent may 
oppose probate of such a will,°4 except where he is 
the person who destroyed the will.°* 


[§ 656] E. Probate or Record of Foreign Will** 
—l. “Fereign Will” Defined. A “foreign will” is 


knowledge of the execution and de- 
struction of such will. Berry v. Low- 
rey, 81 So. 278, 119 Miss. 582. 


Y.S. 929, 61 Misc. 207, 1 N.Y.Civ.Proc. '873, 177 Mass. 238, 6 Prob.Rep.Ann. 
N.S. 90. Soe - 49.8 inure CE ence es Will, Tuck. 
40. Matter of Hughes’ Will, supra. Mich.—Creek yv. Laski, 227 N.W. Surr. €N.Y:) 13 
41. Rose v. Hunnicutt, 265 S.W. | 817, 248 Mich. 425, 65 INA Rag LAY, emerges ete v. Pees 7.0! INSYSS3 
651, 166 Ark. 134; Matter of Kennedy, __p; pp. Div. Taylor v. Ben- 
60 WiR 442) 467° NY. 163; Harris -v. | a, 00 wickey vs Malecht, 6 Mo. 177, | nett.1.Ohio Cir.Ct./o5 01 Ohio Cina 
: : 384 Am.D. 130; Jackson v. Jackson, | - 
Harris, 36 Barb. 88 [rev on other]4 yo 910 57. 
grounds 26 N.Y. 433]; In re Gethins’ 4 a : [a] Person claiming to be 1 + 
Will, 6380 N- YS: 1398; 097) Mise! 561; Ohio.—Cahill v. Owens, 3 Ohio Dec. ng e legatee 


In re De Groat’s Will, 9 N.Y.S. 471, 


(Reprint) 8, 2 Wkly.L.Gaz. 89. 


under an alleged lost. codicil giving 


a certain legacy to such person unless 


oy Connesurr) 210, 18 N,¥eCiy. Proc: Eng.—Sugden v. St. Leonards, 1 P.| the e 
quivalent thereof had been set- 
102; Bulkley v. Redmond, 2 Bradf.|p 154, 45 L.J.P.D.&Aadm. 49. tled on the legatee by the testator 
Surr. (N.Y.) 281. [a] Any substantial provision of during his lifetime is entitled, as a 
[a] “Fraud mentioned and refer-|4 destroyed will, complete in itself | Person interested,” to maintain an 


red to in this connection, is a fraud 


and independent of others, may, when 


action to establish the lost codicil. 


upon the testator, by the destruction | proved, be admitted to probate al- | Donlon v. Kimball, 70 N.Y.S. 252, 61 
of his will, so that he should die in-|though others cannot be. proved, if | APP-Div. 31. 
testate, when he intended and meant |itne validity and operation of such 51. To probate of will general 


to have disposed of his estate by will, 
and never evinced any change of that 


part are unaffected by the parts which 


cannot be proved. In re Patterson’s 


see supra §§ 629-640. 


intent.” Schultz v. Schultz, 35 N.Y. | state, 102 P. 941, 155 Cal. 626, 26| 52 Griffin v. Milligan, 58 So. 257, 

653, 655, 91 Am.D. 88. L.R.A.N.S. 654, 132 Am.S.R, 116, 18/177 Ala. 57; Berry v. Lowrey, 81 So. 
[b] Constructive led ire A a Cg Ann.Cas. 625. 273, 119 Miss. 582. 

the last three pages of a_ will were 5 Det a ; ° 

Pentoved and Rrelaiise added at the ae Eine tonto Cte us orais eis (ave p eu [a] Thus, in a proceeding by a 


direction of the testatrix, who failed 
to sign the will as changed, the de- 
struction of the removed pages was 
fraudulent, within the meaning of a 
statute providing that a lost or de- 
stroyed will may be admitted to pro- 
bate if the will was “fraudulently de- 
stroyed” in the lifetime of the testa- 
tor, no positive dishonesty of purpose 


Number of witnesses required to 
prove lost or destroyed will see in- 
fra § 822. 


46. Davis v. 
(Mass.) 487. 


47. See supra §§ 618, 619. 
43. Chambers v. Porter, 


Sigourney, 8 Metc. 


(Iowa) 


grandchild to establish the lost will 
of his grandmother, a contest proper- 
ly framed showing that a grantee of 
proponent’s mother, who was the sole 
heir of the grandmother, conveyed to 
the grantee, after the death of the 
grandmother, a part of the real estate 
included in the alleged will, was prop- 
er and should have been allowed. 


being required on the part of those] g3 N.W. 431; Berry y. Lowrey, 81 | Griffin v. Milligan, 58 So. 257, 177 Ala. 
destroying the will to show construc- | So, 273, 119 Miss. 583. 57. 

tive fraud. In re Dorrity’s Will, 194 Pe aA x [b] Grounds held insufficient.— 
N.Y.S. 573, 118 Misc. 725. [a] Acts not constituting estoppel. |In a daughter’s action to establish 


[c] Destruction not fraudulent.— 
The facts that the testatrix, being in 
a comatose state, dropped a will into 
the fire, and that her nurse did not 
rescue it, does not show a “fraudulent 
destruction” of the will by the nurse 
so as to entitle the instrument to pro- 
bate as a lost or destroyed will. In 
re Kidder’s Estate, 6 P. 326, 66 Cal. 
487. 


—(1) One to whom all of a testator’s 
property is given by a lost will in 
which she is named as executrix is 
not estopped to assert her rights by 
procuring the appointment of an heir 
as temporary administrator, where 
she does not at the time know that 
she is entitled to the estate if the 
will has been lost or that it cannot be 
revoked because of an agreement to 
make mutual wills, and the heirs have 


her uncle’s lost will, by which the un- 
cle had given her his property, and to 
have trustees, to whom such property 
had been conveyed by her father, her 
uncle’s heir at law, made parties de- 
fendant, it is no defense that the 
daughter had made no objection to 
the “father’s conveyance of property 
to trustees and had taken under a life 
estate in other property under the 
father’s will, the only issue in such 


42. Matter of Reiffeld’s Will, 73 |not changed their position to their | case being the right ha i 
N.Y.S. 808, 36 Mise. 472. Pee by anything that she has | cle’s will Dronnted: Daves Lovree 
43. Probate of altered will see su- ray to WW. aah Ca) See 81 So. 273, 119 Miss. 582. 
pra § 610. that a gee hier took under her fa- 53. See supra § 630. 
44. Ala.—Skeggs v. Horton, 2 So,|ther’s will, which did not devise to 54, lark’ i 
110, 82 Ala. 352. her property aE Ot by the father | 194, Clark’s Succession, 11 La,Ann. 
ts T from her uncle, did not estop the 
Cal.—Matter of Patterson’s Estate, daughter from subsequently bringing 55. Jones v. Casler, 38 pe 812, 


102 P. 941,.155 Cal. 626, 132 Am.S.R. 
116, 26 L.R.A.N.S. 654, 18 Ann.Cas. 
625 and note. 


Ind.—Jones v. Casler, My N.E. 812, 
139 Ind. 382, 47 Am.S.R. 27 


an action to probate the uncle’s will, 
by which such property was devised 
to her, and which without her knowl- 
edge had been destroyed by her fa- 
ther, where prior thereto she had no 


129 Ind. 382, 47 Am.S.R. 27 


Who may oppose probate generally 
see supra §§ 631-638. 


56. Cross references: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 656-659] 


the will of a person who is not domiciled within the 
state at the time of his death;°* a will in another 
state by a testator residing there.®§ 


[§ 657] 2. Ancillary Probate or Record®®—a. Ne- 
cessity. As a general rule, a foreign will which dis- 
poses of real estate in another state or country, al- 
though probated in the state or country of the tes- 
tator’s domicile, in order to pass title to such prop- 
erty,°° must be admitted to probate or record in the 
state or country where the real estate is situated,®! 
and until so probated the title, when ealled in ques- 
tion, must be determined as if the testator had died 
intestate.°* Such ancillary probate, however, has 
been held not necessary where the will has been duly 
proved and recorded at the testator’s domicile un- 
der statutes identical with the local statutes,®? or 
where a proper record of a copy of the will is made 
in the local state,°* or where no administration is 
sought there,®® as where the only object in using the 
will is to show an interest under it for some merely 
incidental or collateral purpose.®® As regards per- 
sonal property, it has been held that a will duly ex- 
ecuted and probated in the state of the testator’s 
domicile need not be probated in the state where 
the personalty is situated.®? 


Weight and sufficiency of evidence as 
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disposition by devise or will, the in- 


[68 C.J.] 919 


[§ 658] b. Mode of Probate or Record—(1) In 
General. The matter of probating or recording for- 
eign wills is largely regulated by statute,°* and some 
states have adopted the Uniform Foreign Probate 
Act, which provides how and under what conditions 
a will admitted to probate in a foreign state may be 
admitted to probate in the local state.°® According- 
ly, a proceeding for the probate or record of a for- 
eign will is governed by the law or statute in force 
at the time the application therefor is filed,*° and 
all of the requirements of such law or statute must 
be complied with in order to admit the foreign will 
to ancillary probate or record,’ such as that the 
will or copy be accompanied by a certificate of its 
due execution and proof,’? and, in case of record, 
that it be recorded in the proper office. 


[§ 659] (2) Probate of Original Will; Necessity 
for Foreign Probate. Although the court of primary 
probate jurisdiction is ordinarily determined by the 
residence of the testator at the time of his death,‘ 
in some jurisdictions the original will, although it has 
not been probated in the state or country of the tes- 
tator’s residence, may be admitted to probate or 
proof, if it disposes of, or affects property in, the 


office of the register of deeds, is 


to foreign will see infra § 828. 
Construction see infra § 1111 in 69 C.J. 
Foreign and ancillary administration 

see Executors and Administrators 

§§ 2670-2731. 

Operation and effect of probate of for- 

eign will see infra § 1099. 


Time for probate, limitation, and 
laches see infra § 697. 
57. De Tray v. Hardgrove, (Tex. 
Commn.App.) 52 S.W.(2d) 239, 240 


[aff (Civ.App.) 34 S.W.(2d) 379]. 


58. State Vv. District Court, 
Twelfth Judicial District, 85 P. 866, 
34 Mont. 96, 99, 115 Am.S.R. 510, 6 


L.R.A.N.S. 617, 9 Ann.Cas. 418. 


{a] “ ‘Foreign wills’ means 
all wills other than domestic wills.” 
in re Clark’s' Estate, 82 PB. 760, 148 
Cal OSs date tis Ayr SiR 197; 2 im. 
A.N.S. 996, 7 Ann.Cas. 306. 


59. 
ly see supra §§ 601, 602. 


60. See generally infra § 1100. 


61. U.S.—De Roux v. Girard, 105 
Oa OS = fatty 112 $95.50) C. CA. "1369. 


Ga.—-Chidsey v. Brookes, 60 S.E. 
529, 130 Ga. 218, 14 Amnn.Cas. 975. 


Tll.—Martin v. Central Trust Co. of 
Allinois, 159 N.B. 312, 327 Till. 622; 
Jones vy. Jones, 107 Ill.App. 464. 


Mass.—Solis v. Williams, 91 N.E. 


148, 205 Mass. 350. 


Miss.—Belt v. Adams, 87 So. 666, 
125 Miss. 387 [overr sug error 86 So. 
584, 124 Miss. 194]; Virginia Trust 
Co. v. Buford, 86 So. 356, 516, 123 
Miss. 572. 


N.H.—Barstow v. Sprague, 40 N.H. 
Pat 

N.Y.—In re Harriman’s Estate, 208 
N.Y.S. 672, 124 Misc. 320 [aff 216 N. 
Y.S. 842, 217 App.Div. 733]. 


Ohio.—Hosler vy. Haines, 28 Ohio 
Pe ir.CL. To. : 


Tex.—De Tray ; Hardgrove, 
(Commn.App.) 52 S.W.(2d) 239 [aff 
(Civ.App.) 34 S.W.(2d) 379]. 

[a] Thus, under a statute which 


provides that, where a power to dis- 
pose of real property is confined to a 


Necessity for probate general- 


strument must be a written will ex- 
ecuted as required by law, a will of 
a nonresident, purporting to exercise 
power of appointment under the will 
of a resident donor, disposing of real- 
ty, must be admitted to prohate in 
New York before it becomes effective, 
and cannot be proved in an account- 
ing proceeding, even to prove execu- 
tion of power. In re Harriman’s Fs- 
tate, 208 N:Y:S. 672, 124 Misc. 320 
[aff 216 N.Y.S. 842, 217 App.Div. 733]. 


[b] Existence within state of 
property belonging to decedent’s es- 
tate is essential to the application cf 
this rule. De Tray v. Hardgrove, 
(Tex.Commn.App.) 52 S.W.(2d) 239 
[aff (Civ.App.) 34 S.W.(2d) 379]. 

[c] Bule avplied.—Where a for- 
eign will devising real estate is not 
probated under the laws of the state 
where the property is situated, an ac- 
tion based thereon cannot be main- 
tained by the devisee to recover such 
property. De Roux v. Girard, 105 F. 
T98) faftel T2062 89, 50°C. ClA 1361: 


[d] In North Carolina, prior to L. 
(1913) c¢ 142, by which such errors 
would have been cured, probate of a 
will in the state of Maryland was in- 
sufficient to pass title to land in the 
state of North Carolina, where the 
will was subscribed by two witness- 
es, only one of whom testified, and 
there was no evidence that the other 
witness was dead or beyond the state, 
or that his testimony could not be 
procured. Sluder v. Wolf Mountain 
Lumber Co., 106 S.B. 215, 181 N.C. 69. 


62. Virginia Trust Co. v. Buford, 
86 So. 356, 516, 123 Miss. 572. 
63. Currell v. Villors, 72 EF. 330 


Bleidorn v. Pilot Moun- 
15 CSW Usitse 89 


(Tennessee) ; 
tain Coal, ete, Co., 
Tenn. 166, 204. 

64. O’Brien v. Woody, 18 F.Cas.No. 
10,398, 4 McLean 75 (Indiana); Plen- 
derleith v. Edwards, 159 N.E. 780, 328 
NAD a2 Peja 

[a] In District of Columbia there 
is no statutory provision for admit- 
ting a copy of a foreign will to pro- 
bate and record, but in accordance 
with Rev. St. “Compr, St. §§ 1519; 
1520) §§ 905, 906, a copy of a foreign 
will, properly executed in accordance 
with the statute and recorded in the 


deemed sufficient to pass the title to 
real estate Jocated in the District of 
Columbia. Prall-v. Prall, 56 App.D.C. 
233, 13 F.(2d) 305 [motion to am man- 
date gr in part 56 App.D.C. 336, 15 F. 
(2d) 735]. 


65. . Vogel v. New York Life Ins. 
Co., 55 F.(2d) 205 [cert den 53 S.Ct. 
9, 287 U.S. 604, 77 L.Ed. 525]. 


66. Mower’s Appeal, 12 N.W. 646, 
48 Mich. 441 (to entitle to appeal from 


allowance of administrator’s ac- 
count). 
67. Hurst v. Mellinger, 11 S.W. 


184, 73 Tex. 188. 
68. See statutory provisions. 


69. Sanders v. New Staunton Coal 
Co., 213 Ill.App. 493, 495. 


_ fa] Adopting states, at this writ- 
ing, include Illinois, Louisiana, Ne- 
vada, Tennessee, and Wyoming. 


[b] Repeal of other statutes.—All 
laws and parts of laws in conflict or 
inconsistent with the Uniform For- 
eign Probate Act were repealed by 
that act in 1917. Sanders v. New 
ree: Coal Co., 213 Ill.App. 493, 


70. In re Connell’s Will, 155 N.Y. 
< La 92 Misc. 324 [aff 162 N.Y.S. 
plata ee aie 


71. Kerr v. Moon, 9 Wheat. (U.S.) 
565, 6 L.Ed. 161; Plenderleith v. Ed- 
wards, 159 N.E. 780, 328 Ill. 431; Bar- 
nett v. Barnett, 120 N.E. 532, 284 Ill. 


580. And see cases passim itthis sec- 
tion; and §§ 657-661. 
72. See infra § 660. 


73. Barnett v. Barnett, 
532, 284 Ill. 580. 


{a] Thus, under a statute provid- 
ing that exemplification of record of 
foreign wills may be recorded in the 
same office as deeds. an authenticated 
copy, certificate, etc, of a will pro- 
bated in a foreign state, although re- 
corded in the circuit clerk’s office, 
cannot be evidence of title to realty, 
where not recorded in the probate 
clerk’s office as required by the stat- 
ute on wills. Barnett v. Barnett, 120 
N.E. 532, 284 Ill. 580. 


74 See infra § 666. 


120 N.E. 


920 [68 C.J.] 


jurisdiction where its probate is requested,’> as 
where it disposes of or affects real property in that 
jurisdiction,‘® particularly where it disposes of only 
property in that state,“* as where it 1s a separate 
will from one disposing of property in the state or 
country of the testator’s residence.** This rule ap- 
plies notwithstanding a statute provides that an at- 
tested copy of a will probated in another state or 
country shall be sufficient proof of the execution of 
the original will,*® or provides for the probate or 
record of authenticated copies of foreign wills;*° 
but has been held not to apply where the will was 
not executed in accordance with the laws of the 
local state;S* and if probate is granted in bad faith 
in a jurisdiction other than that of the testator’s 
domicile, courts of the latter jurisdiction are not 
bound thereby and may grant an independent pro- 
bate.82. Generally, however, courts of a state as a 
matter of comity will deny original probate of a 
will of a nonresident decedent previously probated 
by the foreign court of his domicile;*? and, under 
the statutes, in other jurisdictions, before a foreign 


75. In re Chadwick’s Will, 82 A. 
918, 80 N.J.Eq. 168; Gordon’s Case, 
26 A. 268, 50 N.J.Ea. 397; In re Con- 
nell’s Will, 116 N.E. 986, 221 NYe 
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was never probated there, the original 
will was properly brought to Kansas 
and probated in the county where real 
and personal estate of decedent was 


Bien tite 


[§§ 659-660 


will can be probated or acted on in the local state, 
it must be first probated in the jurisdiction wherein 
the testator was domiciled at the time of his death.’* 
A statute providing for the recording of a foreign 
will, for the purpose of making title or legal evidence 
thereof, applies only to a foreign will that has been 
admitted to probate in the state from which the copy 
of the will has been exemplified.*® 


[§ 660] (3) Probate or Record of Copy of Will 
and Probate*°—(a) In General. The statutes usu- 
ally provide, in effect, that a foreign will which has 
been admitted to probate in the state or country of 
the testator’s domicile may be admitted to ancillary 
probate or record in the local state or country on 
production of an authenticated copy of the will and 
record of probate.§* Under-such statutes ancillary 
probate or record may be granted where the require- 
ments of the statute have been complied with as to 
the form, contents, and authentication of the copy of 
the will and record of probate in the foreign state or 
country,®* such as to showing that the will was actu- 


Weatherby, 54 N.H. 237, 180 Ill. 418. 


Mass.—Shannon vy. Shannon, 111 
Mass. 331. 


190 [motion am remittitur er) TAT 
N.E. 1065, 221 N.Y. 729]; Brown’s Es- 
AUS, 0) MEW ye. lly ARBY ek (Oloy | ARE 
Walton v. Hall, 29 A. 808, 66 Vt. 455. 


[a] Mlustration.—A will duly exe- 
cuted by a resident of the state of 
New York, and according to the laws 
of both New Work and Pennsylvania, 
can be admitted to probate and let- 
ters issued thereon in Pennsylvania 
before it has been admitted to pro- 
bate in New York if the principal part 
of the estate was in Pennsylvania at 
the death of decedent. Brown’s Es- 
tate, 2 Pa.Dist. 730, 13 Pa.Co, 289. 


73 So. 442, 198 Ala. 137. 


Kan.—Thompson v. Parnell, 105 P. 
502, 81 Kan. 119, 38 L.R.A.N.S. 658. 


N.Y.—In re Beban’s Estate, 237 N. 
We See Od, hon MILSC: 12D 


Pa.—Kortright’s Est., 19 Pa.Dist. 
1056; Robert’s Estate, 17 Pa.Dist. 453, 
35 Pa.Co. 113; McKeown’s Estate, 10 
Pa Distwosl- 


Tenn.—Jacobs v. Willis’ Heirs, 249 
S.W. 815, 147 Tenn. 539. 


[a] It is not condition precedent 
to Beets of a will, where the testa- 
tor dies having his domicile outside 
of the sittate, but with property in the 
county, that such will be first pro- 
bated in the state of his domicile. 
Frederick v. Wilbourne, 73 So. 442, 
198 Ala, 1387. 

Jurisdiction of court see 
688. 

77, Thompson v. Parnell, 105 P. 
502, 81 Kan. 119, 33 L.R.A.N.S. 658. 


73. Frederick v. Wilbourne, 73 So. 
442, 198 Ala. 137; Thompson v. Par- 
nell, 105 P. 502, 81 Kan. 1) eV WL aoa /Ne 


infra § 


N.S. 658; In re White Todd, [1926] 
boty bey, 

[a] Thus, where a resident of 
England. executed two wills, one 


known as the “English will,” relat- 
ing solely to property in England, and 
the other, known as tthe “American 
will,” to pr roperty in Kansas, and the 
testator died in England, and the Eng- 
lish court admitted the English will 
to probate, and the American will 


situated, where it was executed and 
attested in accordance with the Kan- 
sas law and disposed of the property 
in a form not repugnant to the laws 
or policy of the state. Thompson v. 
Parnell, 105 P. 502, 81 Kan. 119, 33 
L.R.A.N.S. 658. 


79. Robert’s Est., 17 Pa.Dist. 453, 
35) Bao. el3. 


Probate or record of copy of foreign 
will see infra § 660. 


80. Thompson v. Parnell, 105 P. 
502, 81 Kan. 119, 33 L.R.A.N.S. 658. 


Probate or record of copy of for- 
eign will see infra § 660. 


81. Gause v. Gause, 15 S.C.L. 382. 


82. In re Beban’s Hstate, 237 N.Y. 
S201 03 eiVuseine os 


83. In re Beban’s Hstate, supra; 
In re Leonon’s Hstate, 223 N.Y.S. 777, 
130 Misc. 499. 


84% U.S.—Picquet v. Swan, 19 F. 
Cas.No. 11,133, 4 Mason 443. 


Me.—Chadwick v. Stilphen, 74 A. 50, 
105 Me. 242. 


Mass.—Rackemann v. Taylor, 90 N. 
BE. 552, 204 Mass. 394. 


Mich.—In re Corning’s Will, 124 N. 
W. 514, 159 Mich. 474. 


Ohio.—Barr’s Will, 9 Ohio Dec. (Re- 
print) 615, 15 Cinc.L.Bul. 319, Prob.R. 
&2 [aff 1 Ohio Cir.Dec. 546, 2 Ohio Cir. 
Ct. 887, 27 Wkly.L.Bul. 392]. 


85. Lindley v. O’Reilly, 15 A. 379, 
i PN obae me 636, 7 Am.S.R. 802, 1 L.R. 


86. Original probate of copy of will 
of resident made in foreign jurisdic- 
tion see infra § 666. 


87. See statutory provisions. 
bee Ala.—Ward v. Oates, 43 Ala. 
Cal.—In re Mahony's Estate, 259 
P. 767, 85 Cal.App. 489. 
Conn.—Ferriday v. Grosvenor, 86 A. 
569, 86 Conn, 698. 
Fla. Crolly v. Clark, 20 Fla. 849. 
Ill.—Plenderleith v. Edwards, 159 
N.E. 780, 328 Ill. 481; WHarrison Vv, 


Mich.—Wilt v. Cutler, 38 Mich. 189; 
Pope v. Cutler, 34 Mich. 150. 


Mo.—Stevens v. Oliver, 98 S.W. 492, 
200 Mo. 492; Gaven v. Allen, 13 S.W. 
501, 100 Mo. 293. 


_Neb.—Fremont, etc., R. Co. v. Set- 
right, 51 N.W. 838, 34 Neb. 258. 

Pa.—In re Kennedy’s Will, 1 Leg. 
Gaz. 70 


Tenn.—Jacobs’v. Willis’ Heirs, 249 
S.W. 815, 147 Tenn. 5389. 


W.Va.—Smith y. Henning, 10 W. 
Va. 596. 
Wis.—In re Box’s Will, 106 N.W. 
1063, 127 Wis. 264. 
Eng.—Bayley v. Bayley, 4 Beav. 


143, 49 Reprint 293; Pullan v. Raw- 
lins, 4 Beav. 142, 49 Reprint 292; 
Matter of Gubboy, 80 L.T.Rep.N.S. 


ae Lennon vy. Gray, [1931] Ir.R. 
3874, 

Sask.—Re Poirier, [1929] 4 Dom. 
L.R. 1080 


Newfoundl.—Re Bongard’s Will, 6 
Newfoundl. 255. 


[a] Tllustrations.—(1) Authenti- 
cation consisting of the production of 
a copy of a foreign will, and of the 
record of probate, the attestation of 
the clerk of court, and the certificate 
of the judge that the clerk’s attesta- 
tion is in due form, is sufficient to 
authorize admission of the will to 
probate as a foreign will. Sullivan vy. 
Kenney, 126 N.W. 349, 148 Iowa 361. 
(2) The authentic certificate of a 
judge that the will set up is valid un- 
der the law of the country where it 
is made is the proper mode to prove 
such a will in the Newfoundland 


courts. Re Bongard’s Will, 6 New- 
foundl. 255. 
{b] “Exemplified copy” of a for- 


eign will and of the record admitting 
the same to probate means a duplicate 
or transcript of the will and of the 
records or proceedings, in the pro- 
bate court admitting such will to pro- 
bate, duly certified by the custodian 
as having “been by him compared 
with the original.” In re Box’s Will, 
106 N.W. 1068, 127 Wis. 264. 


[c] Surplusage in the certificate of 


For later cases, developments and changes in the law see Annotations, 


same title and section number. 


§§ 660-661] 


ally admitted to probate or established by a court 
having jurisdiction thereof and in accordance with 
the laws of the state or country where the will is 
claimed to have been probated,’® that the domicile 
of the testator was in that jurisdiction,®® and that 
property in the state is devised by the will;®! and 
it has been held that, on a due compliance with the 
statutory requirements, ancillary probate or record 
On failure to comply with such 
requirements the will or copy thereof is not entitled 
But it has been 
held that, where it appears that the foreign order or 
decree of probate was made by a court of competent 
jurisdiction and is still in force, the mere fact that 
some essentials of a valid original probate are lack- 
ing does not authorize a refusal of ancillary pro- 


must be granted.°? 


to ancillary probate or record.?? 


bate.°4 


Translation. 


the presiding magistrate does not 
vitiate it. In re Mahony’s Estate, 
259 P. 767, 85 Cal.App. 489. 


g9. Ala.—Acklen v. Goodman, 77 
Ala. 521; Ward v. Oates, 43 Ala. 515. 


Cal.—In re Clark’s Estate, 82 P. 
760, 148 Cal. 108, 1. L.R.A.N.S. 996. 


Ill.—Shephard v. Carrill, 19 Ill. 313. 


Iowa.—In re Capper’s Will, 52 N.W. 
6, 85 Iowa 82. 


Kan.—Barnes v. Brownlee, 
962, 97 Kan. 517. 


Ky.—Newcomb v. Newcomb, 57 S. 
W. 2, 108 Ky. 582, 22 Ky.L. 286, 51 
L.R.A. 419. 


La.—Shimshak v. Cox, 116 So. 714, 
166 La. 102; Hall’s Succession, 28 La. 
Ann. 57: Bowles’ Succession, 3 Rob. 
33; State v. New Orleans Probate 
Judge, 17 La. 486. 


N.H.—Kennard v. Kennard, 63 N. 
iB eye 


N.J.—Lindley v. O’Reilley, 15 A. 
379, 50 N.J.Law 636, 7 Am.S.R. 802, 
Tele Rv. 7,9; ; 


N.Y.—In re Shearer’s Estate, 1 N. 
Y.Civ.Proc. 455. 


Ohio.—Barr’s Will, 9 Ohio Dec. (Re- 
print 615, 15 Cinc.L.Bul. 319, Prob.R. 
82 [aff 1 Ohio Cir.Dec. 546, 2 Ohio 
Cir.Ct. 387, 27 Wkly.L.Bul. 392]. 


Tex.—Houze v. Houze, 16 Tex. 598. 


Wis.—In re Gertsen’s Will, 106 N. 
W. 1096, 127 Wis. 602, 115 Am.S.R. 
1060. 


[a] hus an authenticated copy of 
a Texas judgment establishing under 
Tex. Rev. St. (1911) arts 3253, 3272, 
the provisions of a will which had 
been accidentally destroyed is en- 
titled, under Kan. Gen. St. (1909) § 
9800, to be admitted to record in the 
probate court of any county of Kan- 
sas in which property of the estate 
might be situated. Barnes v. Brown- 
lee, 155 P. 962, 97 Kan. 517. 


{b] Probate not shown.—A tran- 
script containing only a copy of the 
will, and an affidavit of the sub- 
scribing witnesses as to its execu- 
tion, made before the judge of pro- 
bate, and not followed by any decree, 
does not show a probate of the will. 
Acklen v. Goodman, 77 Ala. 521. 


[c] Evidence aliunde of the pro- 
bate of the will according to the law 
of the foreign jurisdiction has been 
held to be unnecessary, where it ap- 
pears by the certificate of the clerk 
that it has been admitted to probate. 
Houze v. Houze, 16 Tex. 598. 


155 BP, 


Where a translation is probated 
originally, a copy of the translation should be used in 
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ancillary probate, which may be then retranslated in- 
to the language of the forum of ancillary probate.?® 


[§ 661] (b) What Law Governs Sufficiency of 


Some early decisions held that au- 


thentication of a foreign will and probate in com- 


act of congress®® relating to the au- 


thentication of records was sufficient to entitle it to 
ancillary probate or record,®* without proof of the 
statute which gave the foreign court jurisdiction ;°® 
but the rule furnished by the federal statutes was 
held not to be exclusive, and there may be applied the 
common-law rules as to authentication,®® or any sys- 
tem which a state may see fit to adopt.+ 
ingly, it has been held under some statutes that an-— 
cillary probate or record of a foreign will may be 
granted if the authenticated copy or record shows 


Accord- 


that the will was executed and proved in accordance 


90. In re Clark’s Estate, 82 P. 760, 
VAS Cale OS, aD oieATa Skye MOC ee rs 
R.A.N.S. 996 and note, 7 Ann.Cas. 


806 and note; 
Civ. Proce. 455. 


91. Shearer’s Estate, supra. 


92. Colo.—Corrigan v. Jones, 23 P. 
SIS 4 @olow oil ie 


Fla.—Torrey v. Bruner, 53 So. 337, 
60 Fla. 365. 


Kan.—In re Hanna’s Estate, 186 P. 
1010, 106 Kan. 40. 


La.—Shimshak v. Cox, 116 So. 714, 
166 La. 102. 


N-Y.—Inere Curtiss? Will, 250 Ney. 
S. 146, 140 Misc. 185. 


Tex.—Thompson v. 
App.) 210 S.W. 586. 


[a] Thus, where the statutory re- 
quirements are met, the will is en- 
titled to probate, and the county judge 
has no power or authority to deny 
it. Thompson.v. Dodge, (Tex.Civ. 
App.) 210 S.W. 586. j 


93. Ala.—Acklen v. Goodman, 177 
Ala, 521; 


Ill.— Harrison v. Weatherby, 54 N.E. 
237, 180 Ill, 418. 


Iowa.—In re Capper’s Will, 52 N. 
W. 6, 85 Iowa 82. 


Ky.—Helm v. Rookesby, 
49; Cornelison vy. Browning, 
Mon. 


Mont.—Henderson v. Daniels, 205 P. 
964, 62 Mont. 363. 


N.Y.—In re Langbein’s Estate, 2 
N.Y.Civ.Proc. 226. 


N.C.—Charles S. Riley & Co. v. Car- 
ter & Pratt, 74 S.E. 468, 158 N.C. 484. 


Ohio.—Barr’s Will, 9 Ohio Dec. (Re- 
print) 615, 15 Cinc.L.Bul. 319, Prob.R. 
82 [aff 1 Ohio Cir.Dec. 546, 2 Ohio 
Cir.ct. 387, 27 Wkly.L. Bul. 392]. 


Or.—In re Clayson’s Will, 34 P. 358, 
24 Or, 542. 


Shearer’s Estate, 1 N.Y. 


Dodge, (Civ. 


1 Metce. 
10" Bs 


Wis.—In re Box’s Will, 106 N.W. 
1063, 127 Wis. 264. 
[a] Authentication held insuffi- 


cient.—Under a statute requiring a 
certificate of a judge or magistrate, 
a copy of a foreign will and of its 
probate in another state are not duly 
authenticated, and the court has no 
jurisdiction to probate the will where 
the proceedings are certified only by 
the clerk and unaccompanied by the 
certificate of any judge or magistrate 
that the attestation is in due form. 
Henderson v. Daniels, 205 P. 964, 62 


with the laws of the foreign state where original pro- 
bate was granted.? 


Under other statutes, however, 


Mont. 363. 


94. In re Gertsen’s Will, 106 N.W. 
1096, 127 Wis. 602, 115 Am.S.R. 1060. 


95. Matter of Rule, 4 P.D. 76, 47 
L.J.P.D.&Adm. 32; Matter of Petty, 
41 L.T.Rep.N.S. 529; Bain v. Lescher, 
1th, Sime 397, 34chne: Cho ogo o uke 
print 926. See Matter of Clarke, 36 
L.J.P.&M. 72 (accepting a copy of the 
translation of the foreign probate and 
a copy of the original will, instead of 
a copy of the translation of the will). 

96. Act of May 26, 1790. 

97. Secrist v. Green, 3 Wall. (U. 
S)). 074, 18, Taba (53s) Puryear 
Beard, 14 Ala. 121; Kaye v. Tydings, 
3 Metc. (Ky.) 527; Bowles’ Succes- 
sion, 3 Rob. (La.) 33. 


98 Puryear v. Beard, 14 Ala. 121. 


Sens Ex p. Povall, 3 Leigh (30 Va.) 
1. Thrasher v. Ballard, 10 S.E. 


411, 33 W.Va. 285, 25 Am:S.R. 894. 


2. Ill.—Plenderleith v. Edwards, 
159 N.E. 780, 328 Ill. 431;. Barnett vy. 
Barnett, 120 N.B. 532, 284 Tl. 580. 


La.—Hall’s Succession, 28 La.Ann. 
57; State v. Judge of Probates for 
City of New Orleans, 17 La. 486. 


Mass.—Shannon v. Shannon, 
Mass. 331 


Mich.—Wilt v. Cutler, 38 Mich. 189. 


Mont.—Henderson y. Daniels, 205 
P. 964, 62 Mont. 363. 


Pa.—Griffin’s Est., 22 Pa.Dist. 1093. 


Philippine.-—Yu Chengeco y. Tiao- 
qui, 11 Philippine 598. 


Tex.—Pena y Vidaurri’s Estate v. 
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Bruni, (Civ.App.) 156 S.W. 815. 
Wash.—Liebenwald’s Estate Vv. 
Green, 231 P. 165, 182° Wash. 26. 
Newfoundl.—Re Bongard, 6 New- 
foundl. 255. 
[a] Ilustrations.—(1) Under a 


statute providing that a will execut- 
ed without the state in the mode pre- 
scribed by the law of the place where 
executed shall be deemed to be legal- 
ly executed, an unattested will exe- 
cuted in Germany by a German citi- 
zen, certified as admitted to probate 
in Germany, is properly admitted to 
probate, on production of a copy of 
such will and of the probate record 
duly authenticated. Liebenwald’s Hs- 
tate v. Green,*231 P. 165, 132 Wash. 
26. (2) A will duly attested accord- 
ing to the laws of the foreign country 
where it was:-probated should be ad- 
| mitted to probate although not at- 
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it is held that ancillary probate or record may be 
granted where execution and proof are shown ac- 
cording to the law of the jurisdiction where ancillary 
probate is requested, that is, the lex loci rei site,* 
except in some jurisdictions in so far as the will dis- 
poses of personalty, in which case order of probate 
by the foreign court will be accepted;* and’ in ac- 
cordance with this rule it has been held that, in or- 
der that a foreign will disposing of real estate in 
the local state may be admitted to ancillary probate 
or record, it must appear or be shown from the au- 
thenticated copy or record that the will was so exe- 
cuted as to entitle it to probate in the first instance 
in the court in which ancillary probate is requested.® 
It has been held that defects of evidence in this re- 
gard may be supplied on the ancillary probate. of 
the authenticated copy of the will,® and that if the 
will itself shows compliance with the local statute, it 
is immaterial that the fact is not recited in the rec- 
ord of the foreign probate.? 


[§ 662] c. Partial Probate or Record. If a for- 
eign will is invalid as to the real estate, it may be 
admitted to probate or record as a will of the person- 
alty only,’ or if the will is revoked as to realty, 
it may be admitted to probate and the matter of par- 


tested by the clerk of the court, with ; 737, 177 N.C. 77; 
the certificate of the judge that the 
attestation is in due form, as requir- 
ed by statute. Pena y Vidaurri’s Es- 
tate v. Bruni, (Tex.Civ.App.) 156 S. 


W. 315. 


Eng.—Matter 
leq TIE 
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Moody v. Johnson, 
LT USE, TOS) ll 2) IN uel gros 
v. Moore, 53 N.C. 147. 


Matter of Clarke, 36 L.J.P.& 


is 
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tial revocation be left for later determination.® 


[§ 663] d. Who May Apply for Probate.1° As in 
the case of probate generally,'? application for an- 
cillary probate of a foreign will generally may be 
made by a person interested!” or by his agent or at- 
torney.?? 


[§ 664] e. Nature and Scope of Proceeding.1* A 
proceeding to admit a foreign will to ancillary pro- 
bate is a proceeding in rem,‘ affecting only the prop- 
erty within the state, with no extraterritorial 
force,!® and has been held to be distinct from a pro- 
ceeding to obtain ancillary letters testamentary or 
of administration.1*7 It is in the nature of.a suit 
in equity,'’ and ordinarily is of an ex parte nature,’® 
so that a refusal to admit to probate does not bar 
a second application,?°® unless: the application is con- 
tested and the proceeding has become an adversary 
one.” In such proceeding there is not involved, and 
should not be considered, the factum of the will,?? or 
the testamentary capacity of the testator;?2 nor has 
the court power to construe any of the provisions of 
the will,?* although it has been held that the mere 
fact that confusion might result from the court con- 
struing a foreign will according to foreign law does 


of the domicile, although a contest 


Townsend | may be made on the ground of revo- 
cation. Cornell v. , Burr}, 140 eNiwWe 
Lemme, [1892] 1081, 32 S.D. 1, Ann.Cas.1916A 362. 


10. Persons entitled to probate 
generally see supra §§ 618, 619. 


{b] Authentic certificate of judge 
that the will set up is valid under 
the law of the country where it is 
made is the proper mode to prove such 
a will in the Newfoundland courts, 
Re Bongard, 6 Newfoundl. 255. 


[c] As applying to certificate.—A 
statute providing that a will probat- 
ed in a foreign state or country to be 
good in the state must be accompa- 
nied by a certificate as to its due ex- 
ecution and proof ‘‘agreeably to the 
laws and usages of that state or coun- 
try in which the same was executed,” 
the word “same” refers to the certifi- 
cate, and not to the will. Barnett v. 
Barnett, 120 N.E. 532, 284 Ill. 580. 


38. U.S.—Currell y. Villars, 72 F. 
330 (Tennessee). 

Ala.—Doe ex dem. Pope vy. Pickett, 
51 Ala. 584. 

Wla.—Crolly v. Clark, 20 Fla. 849. 


Ga.—-Gibson v. Gaines, 167 S.E. 782, 
46 Ga.App. 458. 


Ky.—Northcutt v. Patterson, 24 S. 
W.(2d) 902, 233 Ky. 23. 

Me.—Crofton v. Ilsley, 4 Me. 134. 

Minn.—Lott v. Lott, 218 N.W. 447, 
174 Minn. 13; In re Washburn’s Es- 
tate, 47 N.W. 790, 45 Minn. 242, 11 
DRA. 241. 


Miss.—Crusoe v. Butler, 36 Miss. 
150. 

Mo.—Thomas v. McGhee, 8 S.W. 
(2d) 71, 320 Mo. 519. 


Ne —lindley “v.. O'Reilly, 15. VA. 
$79, 50° N.J.L: 636, 7 Am.S-R. 802, ‘1 
L.R.A. 79 and note. 


N.Y.—Lockwood v. Lockwood, 3 N. 
Vasn 887 pl Hun ssoun a) LAA. 42.0% 
Matter of Hagar’s Will, 96 N.Y.S. 96, 
48 Misc. 43; Langbein’s Hstate, 2 N. 
Y.Civ.Proc. 226;. Shearer’s Hstate, 1 
N.Y.Civ.Proc. 455. 


N.C.—Vaught v. Williams, 97 S.E. 


M. 72; Matter of Brown, 80 L.T.Rep. 
N.S. 360. 


[a] Authenticated copy from a 
foreign probate court may be admit- 
ted to probate if the will thereby ap- 
pears to be valid according to the 
sage law. Crusoe y. Butler, 36 Miss. 

50. 


[b] Statute prospective.—A stat- 
ute of this nature, ‘however, is pro- 
spective in operation and does not ap- 
ply to a will which was proved in a 
foreign country prior to the time the 
statute took effect. Crofton v. Ilsley, 
4 Me. 134. 


4. Northcutt v. Patterson, 24 S.W. 
(2d) 902, 233 Ky. 23; Thomas v. Mc- 
Ghee, 8 S.W.(2d) 71, 320 Mo. 519. 


5. Northcutt v. Patterson, 24 S.W. 
(2d) 902, 233 Ky. 23; Houser v. Pad- 
ucahe Lands)(Cot, 162) Siw. 111383 157 
Ky. 252; Dupoyster v. Gagoni, 1 S.W. 
652, 84 Ky. 403, 8 Ky.L. 392; Williams 
v. Jones, 14 Bush (Ky.) 418; Corneli- 
son v. Browning, 10 B.Mon. (Ky.) 425; 
Barnes v. Brashear, 2 B.Mon. 


380; In re Clayson’s Will, 34 P. 358, 
24 Or. 542; Ex p. Povall, 3 Leigh (30 
Va.) 816. ) 

6. Doe ex dem. Pope v. Pickett, 51 
Ala. 584. 

7% Dickey v. Vann, 8 So. 195, 81 
Ala, 425. 

- Dupoyster v. Gagoni, 1 S.W. 
652, 84 Ky. 403, 8 Ky.L. 392; Lapham 
Ven Olney; (by RAs 4 six pe hoddy 3 


Leigh (30 Va.) 819; 
Leigh (30 Va.) 816. 


9. Cornell v. Burr, 141 N.W. 1081, 
32 S.D. 1, Ann.Cas.1916A 362. 


[a] Revoked as to realty.—A for- 
eign will, valid so far as it disposes 
of personalty in the state, but re- 
voked so far as it disposes of real 
estate in the state, must be admitted 
to probate as required by statute, au- 
thorizing the probate of foreign wills 
duly admitted to probate by the courts 


Ex p. Povall, 3 


11. See supra §§ 618, 619. 

12. Besancon v. Brownson, 39 
Mich. 388. 

[a] Executor cannot claim a grant 


of probate as a matter of right. In 
re Grew’s Estate, 127 L.T. 371, 38 T. 
L.R. 440. 


13. Evansville Ice, ete; Co. v. 
Winsor, 48 N.E. 592, 148 Ind. 682; 
Clow v. Plummer, 48 N.W. 795, 85 


Mich. 550. 


14. Mode and scope of probate pro- 
Scene. generally see supra §§ 620— 


15. In re Longshore’s Will, 176 N. 
W. 902, 188 Iowa 748. 


16. In re Longshore’s Will, supra. 


17. Baldwin v. Rice, 75 N.E. 1096, 
183 N.Y. 55. 


“Ancillary” and “domiciliary” ap- 
pointment distinguished see Execu- 
tors and Administrators § 2673. 


Proceeding to obtain ancillary ap- 
pointment see Executors and Admin- 
istrators § 2679. 


18. Richards v. Huff, 293 P. 1028, 
146 Okl. 108. ; 


19. Barr v. Closterman, 3 Ohio Cir. 
Ct. 441, 2 Ohio Cir.Dec. 251. 


20. Barr v. Closterman, supra. 


Successive application for probate 
generally see supra § 627. 


21. Barr v. Closterman, 3 Ohio Cir. 
Ct. 441) 2 (Ohio Gir: Dee, 251% 


22 Brock v. Frank, 51 Ala. 85; 
a re Levy’s Will, Tuck.Surr. (N.Y.) 


23. In re Levy’s Will, supra. 


24. Tiers v. Tiers, 2 Dem.Surr. (N. 
Ye PAE 


Power to construe provisions of do- 
:mestic wills see supra §8§ 622, 623. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 664-666] 


not warrant a dismissal of the probate proceeding.?® 
It has been held that, where the foreign will is one 
that 1s not entitled to ancillary probate, it may be 
established by an action.?° 


[§ 665] f. Opposing Ancillary Probate.27  Ancil- 
lary probate proceedings of a foreign will may be 
opposed, on proper grounds, by a person interest- 
ed;** and the fact that the clerk is empowered by 
statute to issue a commission to take proofs touching 
the execution of the will does not restrict a person 
interested from caveating the will and requiring 
proof in solemn form.?® An issue, in such proceed- 
ings, as to the place of the testator’s domicile is 
waived by a failure on the part of the contestant to 
request its submission,*® and in such a ease full 
faith and credit must be given to the proceedings in 
the foreign jurisdiction, and a refusal to grant an- 
cillary probate is error.*1 | Where, on an application 
to require the nominated executor to prove in solemn 
form for the purpose of caveat a will probated in 
common form in another state, it appears that an ex- 
emplification of such probate proceedings has been 
filed in the state, the validity of the probate is not 
a pertinent issue.?? 
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[§ 666] F. Original Probate of Will of Resident 
Made in Foreign Jurisdiction. A statute providing 
for the probate or record of a will duly allowed and 
proved elsewhere than in the state*®* ordinarily ap- 
plies only in ease of a foreign will,?+ and therefore 
a will made in one state or country by a resident of 
another state or country is probatable in the latter 
state or country as a domestic, and not as a foreign, 
will, although it has been proved and allowed in the 
state or country where made,*® or where it might be 
proved or allowed according to the laws of such 
state or country;°° and in such a case, by analogy 
to the probate or establishment of a lost or destroy- 
ed will,?* an authenticated or certitied copy of the 
will may be admitted to local probate if the original 
will cannot be produced before the court,?*® as where 
it is written in the book of wills, in the foreign ju- 
risdiction, instead of on a loose sheet of paper,?® or 
where the law of the state or country where the will 
was executed requires the original to remain there.*° 
In other words, in the absence of statute otherwise, 
a jurisdiction other than the testator’s domicile can- 
not grant an independent or original probate of a 
will;#t and on the other hand, a jurisdiction of the 


25. In re Froment’s Estate, 237 N. 
Y.S. 699, 1385 Misc. 483. 


26. Hutton v. Blackburn, 192 N.Y. 
S. 527, 117 Misc. 434. See Readman v. 
Ferguson, 13 App.D.C. 60 (as to the 
right of an executor, as trustee, to 
sue in the jurisdiction where real es- 
tate is situated to establish the will). 


[a] hus, where a nonresident’s 
will relating to personal property only 
is valid under the laws of West Vir- 
ginia, where it was executed, it may 
be established by an action in the 
New York supreme court, although it 
it is not entitled to be admitted to 
probate in New York in view of Code 
Civ. Proc. § 1861 subd 2, and Decedent 
Est. L. § 200 subd 2, and § 206, added 
by L. (1920) c 919. Hutton v. Biack- 
burn, 192 N.Y.S. 527, 117 Misc. 434. 


27. Oppesing probate generally see 
supra §§ 629-640. 

Contesting foreign will, probate, or 
record see passim infra §§ 667-681. 


28. Johnson v. Bard, 54 S.W. 721, 
KUL Ayal ie SIG) 


[a] Person against whom eject- 
ment has been brought by purchasers 
from the devisees has no such interest 
as entitles him to oppose ancillary 
probate proceedings. Johnson v. 
Bard, 54 Siw.,721, 31 Ky.L. 999. 


29. McEwan v. Brown, 97 S.E. 20, 
176 N.C. 249. 


30. Holland v. Jackson, (Tex.) 37 
S.W.(2d) 726 [rev (Civ.App.) 19 S.W. 
(2d) 428]. 

$1. Holland v. Jackson, supra. 


32. Worsham vy. Ligon, 87 S.E. 
1025, 144 Ga. 707. 


83. See supra §§ 657-665. 

34. Ky.—Green vy. Moore, 268 S.W. 
337, 206 Ky. 724. 

Miss.—Sturdivant v. Neill, 27 Miss. 
a ssees 

Mont.—In re Mauldin’s Estate, 220 
P. 1102, 69 Mont. 132. 


N.J.—Lindsley v. O’Reilly, 15 A. 379, 
50 N.J.Law 636, 7 Am.S.R. 802, 1 L.R. 
A. 79 and note. 


N.D.—McEwen v. McEwen, 197 N. 
[68 C. J.—48] 


W. 862, 50 N.D. 662. 


35. Succession of Burbank, 56 So. 
430, 129 La. 528 [aff 34 S.Ct. 299, 232 
U.S. 162, 58 L.Ed. 551]; In re Mauld- 
in’s Estate, 220 P. 1102, 69 Mont. 132; 
McEwen v. McEwen, 197 N.W. 862, 
50 N.D. 662. 


Probate of domestic wills generally 
see supra §§ 595-640. 


36. Slocomb v. Slocomb, 95 Mass. 
38. 


[a] Thus, where a testator, a res- 
ident of Massachusetts, was. at the 
time of his last illness and death, 
temporarily in another state, and 
while there executed a nuncupative 
will which might be proved and al- 
lowed according to the laws of that 
state, but not valid if made here, the 
will may be probated under Gen. St. 
e 92 § 8, which authorizes the probate 
of a will made out of the state and 
sufficient for probate according to the 
laws of the state or country where 
made. Slocomb vy. Slocomb, 95 Mass. 
38. 


37. Drohan vy. Avellar, 
583, 584, 276 Mass. 441. 


“An instrument in the official cus- 
tody of a civilized foreign nation is 
quite as susceptible of accurate proof 
as to its due execution, its contents, 
its authenticity as is an instrument 
lost or destroyed.” Drohan v. Avel- 
lar, supra. 


Probate or establishment of lost or 
destroyed will see supra §§ 651-655. 


i77 N.E. 


38. Conn.—Hopkins’ Appeal, 60 A. 
657, 77 Conn. 644. 

La.—Robert’s Succession, 2 Rob. 
427: State v. Bermudez, 14 La. 379. 


Mass.—Drohan vy. Avellar, 177 N.E. 
583, 276 Mass. 441. 


Miss.—Pratt v. Hargraves, 28 So. 
722, 77 Miss. 892, 78 Am.S.R. 651. But 
see Pratt v. Hargreaves, 23 So. 519, 


'75 Miss. 897 (such a wili not provable 


by a copy). 
N.J.—In re Fair’s 
523, 111 N.J.Eq. 30. 
N.Y.—Delaplaine’s Estate, 8 N.Y. 
Stl 7577-45 Hun’ 225; 12 N'Y.Civ.Proe. 
35, 19 Abb.N.Cas. 36, 5 Dem.Surr. 398 


Hstate, 162 A. 


[aff 45 Hun 225, 19 Abb.N.Cas. 36, 12 
N.Y.Civ.Proc. 401]; In re Diez’s Will, 
56 Barb. 591 [aff 50 N.Y. 88]. 


Ohio.—In re Faber’s Estate, 5 Ohio 
S.&¢C.P. 575, 7 Ohio N.P. 561. 


Pa.—McCauley’s Appeal, 18 A. 617, 
130 Pa. 480. 2 


Tenn.—Jacobs v. Willis’ Heirs, 249 
S.W. 815, 147 Tenn. 539. 


ja] Reason for rule —‘‘To permit 
the allowance by official copy of such 
an instrument as a final testamentary 
disposition protects the wishes of the 
decedent expressed in conformity to 
the law of the place where he was at 
the time of its execution. To allow 
such proof tends to the promotion of 
international comity.” Drohan_ y. 
Avellar, 177 N.E. 583, 584, 276 Mass. 
441. ; 

[b] Thus (1) where a will is a 
domestic one and entitled to original 
probate on account of its having been 
made by a citizen of the state, al- 
though executed while temporarily 
residing abroad or while previously 
residing in another state, an authen- 
ticated copy may be admitted to pro- 
bate, in case it is impossible to pre- 
sent the original will. Pratt v. Har- 
graves, 28 So. 722, 77 Miss. 892,°78 
Am.S.R. 551. (2) The will of a de- 
cedent, domiciled in the state but 
dying in a foreign country, having 
been executed and admitted to pro- 
bate and filed in the probate court of 
the foreign country, a copy thereof 
duly proved by the testimony of the 
subscribing witnesses taken on a 
commission is entitled to be admitted 
to probate in this state. McCauley’s 
Appeal, 18 A. 617, 130 Pa. 480. 


39. Drohan vy. Avellar, 177 N.E. 
583, 276 Mass. 441; Pratt v. Har- 
graves, 28 So. 722, 77 Miss. 892, 78 
Am.S.R. 551; In re Faber’s Estate, 5 
Ohio, S.&G.P, 575, 7 Ohio NP. 561. 


40. Drohan v. Avellar, 177 N.E. 
583, 276 Mass. 441; In re Fair’s Es- 
tate; 1625 4.6 523)) LLL Neda os0: 

41. U.S.—Higgins v. Eaton, 188 F. 
938 [rev on other grounds 202 F. 75, 
122). C.GVAG Tati 204 Bee 2ii3 yy ean. OLAS 
471)]. 


Mass.—Rackemann v. Taylor, 90 N. 


924 [68 C.J.] 


testator’s domicile cannot grant ancillary probate 
based on foreign probate,*? nor is it authorized or re- 
quired, under its duty, to give full faith and credit to 
the judgments of other states,*® to permit the will 
of one of its residents to be probated first in anoth- 
er state and then grant ancillary administration 
within the state on the foreign record.*4 However, 
it has been held, under a statute providing that a 
foreign will may be allowed and recorded in any 
county, in which the testator left any estate, or was 
a resident at the time of his death, that ancillary 
probate of a foreign will may be granted although 
the testator, at the time of his death, was a resident 
of the state where the proceedings are instituted.*® 
Where a testator, having property in separate states 
or countries, makes separate wills thereof, the for- 
eign will cannot be probated in the state or country 
of the testator’s domicile unless it is dependent in 
some way on the domestic will;#® nor can the do- 
‘mestie will be probated in the foreign state or coun- 
try unless it relates to, or depends on, the foreign 
will.47 Under a statute authorizing the issuance of 
letters on wills of American citizens domiciled in 
a foreign country that have been there duly proved 
and “admitted to probate,” on filing certain papers 


E. 552, 204 Mass. 394. 
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was domiciled in Vermont at the time 
of his death, the will, although orig- 


[§§ 666-667 


in proof thereof, the will of such a citizen probated 
in such country pursuant to the common form, which 
does not require citing of interested parties, must be 
probated pursuant to an application for original pro- 
bate, as the quoted words require a judicial determi- 
nation.*§ 


Qualification as to personalty. In accordance 
with the rule that the validity of a will of personal- 
ty is governed, in the absence of statute to the con- 
trary, by the law of the testator’s domicile at the 
time of his death,*® as a general rule a will, so far 
as it is of personalty, executed in a foreign state or 
country, may be admitted to probate or record in the 
jurisdiction where the testator is domiciled and the 
personalty is situated.°° Where, however, the stat- 
ute expressly enumerates the states or countries in 
which the execution of such ‘a will will permit it to 
be admitted to probate, in the local state, it does 
not apply to a will executed in a nonenumerated 
country according to the laws thereof,® but does 
not apply where the will in such country is executed 
according to the laws of the place where probate is 
requested.°? 


[§ 667] G. Actions To Contest Probated Will*®? 


442, 198 Ala. 137; In re Mayer, 145 


Mich.—In re Corning’s Will, 124 N. 
W. 514, 159 Mich. 474. 


N.Y.—In re Curtiss’ Will, 250 N.Y.S. 
146, 140 Misc. 185. 


Okl.—Strathmann vy. Kinkelaar, 233 
P. 215, 105 OKl. 290. 


, §.C.—Gause v. Gause, 15 S.C.L. 382. 


[a] Thus (1) a statute providing 
that an action to procure a judgment 
establishing a will may be maintained 
by any person interested in the es- 
tablishment thereof does not author- 
ize an action to prove and establish a 
will of a resident of .another state 
which has been duly probated in such 
state. Clark v. Poor, 25 N.Y.S. 908, 
73 Hun 143 [dism 39 N.H. 857, 144 N. 
Y. 699]. (2) Statutes providing that 
a will admitted to probate in the place 
of the testator’s domicile may be ad- 
mitted to probate and recorded in the 
state, and the will so admitted shall 
have the same effect as if originally 
proved in the state, do not provide 
for the recognition or record of the 
will of a person domiciled in the state 
and proved outside the state, but rec- 
ognizes the rights of the courts of the 
domicile of the testator conclusively 
to determine the validity of the will. 
Higgins v. Eaton, 188 F. 938 [rev on 
other grounds 202 F. 75, 122 C.C.A. 1 
(aff 204 F. 278, 122 C.C.A. 471)]. 


42. Iowa.—In re Longshore’s Will, 
176 N.W. 902, 188 Iowa 743. 

Ky.—Green v. Moore, 268 S.W. 337, 
206 Ky. 724. 

Miss.—Bate v. Incisa, 59 Miss. 513. 

N.H.—Stark ‘v. Parker, 56 N.H. 481. 

N.J.—Wallace v. Wallace, 3 N.J. 
Eq. 616. 

Okl.—Strathmann v. Kinkelaar, 233 
P. 215, 105 Okl. 290; Seifert v. Seifert, 
200 P. 248, 82 Okl. 230. 

Vt.—Tarbell v. Walton, 45 A. 748, 
71 Vt. 406. 

[a] Tliustration.—Where the tes- 
tator was domiciled in Illinois at the 
time of the execution of the will, but 


inally probated in Illinois, must be 
proved de novo in Vermont. Tarbell 
v. Walton, 45 A. 748, 71 Vt. 406. 


[b] In New York the statutes are 
construed to make the production of 
a will which is existing and has been 
made by an inhabitant of New York 
before the surrogate a condition pre- 
cedent to probate, and hence do not 
permit the probate of a will which 
has been already probated in another 
state and for that reason cannot be 
obtained, although they do authorize 
an action to establish such a will. 
Matter of Law, 80 N.Y.S. 410, 80 App. 
Dive. (3) Latte 67 (NB 1084; 217) Ney. 
471]; Matter of Cameron’s Estate, 62 
N.Y.S._187, 47 App.Div. 120 [aff 59 N. 
Hi. 1120)°-3.66, NeY., 610];" Matter of 
Weston’s Will, 113 N.Y.S. 619, 60 Misc. 
275 [aff 115 N.Y.S. 1149, 181 App.Div. 
901]. Compare Delphaine’s Estate, 
45 Hun 225, 12 N.Y.Civ.Proc. 35, 19 
Abb.N.Cas. 36, 5 Dem.Surr. 398 [aff 
45 Hun 225, 19 Abb.N.Cas. 36, 12 N. 
Y.Civ.Proc. 401] (holding that a sur- 
rogate has jurisdiction to entertain 
proceedings for the probate of a will 
which is not produced before the sur- 
rogate for the reason that it is in 
the possession of a foreign court 
which will not suffer it to be removed 
from its files). 


43. See Judgments § 1602. 


44. In re Longshore’s Will, 176 N. 
W. 902, 188 Iowa 743; In re Mauldin’s 
HMstate, 220 P._ 1102), 69° Mont. 1132; 
Strathmann v. Kinkelaar, 233 P. 215, 
105 Okl. 290. 


45. In re Reynolds’ Estate, (Cal.) 
20 P.(2d) 328; In re Sankey’s Estate, 
249 P.-517, 199 Cal. 391. Contra In’re 
Zollikofer’s Will, 138 P. 995, 167 Cal. 
196; Clark’s Estate, 82 P. 760, 148 
Cal, 108,,113 Am. S'R. 197) 1) Ea RUAWN: Ss; 
996, 7 Ann.Cas. 306 (both cases under 
an earlier statute). 


46. In re Mayer, 145 N.Y.S. 665, 
84 Misc. 9; In re Mayer’s Will, 144 N. 
Y.S. 438. 


47. Frederick v. Wilbourne, 73 So. 
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N.Y.S. 665, 84 Misc. 9. 


48. In re Highmie’s Will, 201 N.Y. 
S. 876, 121 Misc. 750. 


49. See supra § 251. 


50. In re Stein’s Will, 194 N.Y.S. 
909, 119 Misc. 9. 


51. In re Stein’s Will, supra. 


{a] Thus letters written by dece- 
dent while with the American Ex- 
peditionary Forces in France to the 
petitioner are not admissible as a will 
of personal property executed in a 
foreign country according to its laws, 
where France is not mentioned in the 
statute. In re Stein’s Will, 194 N.Y. 
S. 909, 119 Misc. 9. 


52. In re Rubens’ Will, 112 N.Y.S. 
941, 128 App.Div. 626 [aff 88 N.E. 1130, 
195 Nevo 527]. . 


fa] Thus a statute providing that 
a will of personalty executed without 
the state and within the United States 
or designated foreign countries as 
prescribed by the law of the place 
where executed, or a will of person- 
alty executed by a nonresident ac- 
cording to the laws of his residence, 
may be proved, authorizes the court 
to admit to probate a will executed 
according to the laws of New York, 
although it may not have been ex- 
ecuted according to the laws of the 
place where made. In re Rubens’ 
Will, 112 N-Y.S. 941, 128 App.Div. 626 
{aff 88 N.E. 1130, 195 N.Y. 527]. 


[b] Will of person residing in 
France and owning personal property 
in this state, executed in France ac- 
cording to our laws and not accord- 
ing to the laws of France, should be 
sere NG to probate here as a will of 
persona property. In re Rubens’ 
Will, 112 N.Y.S. 941, 128 App.Div. 626 
[aff 88 N.B. 1180, 195 N.Y. 527]. 


53. Cross references: 


Actions to construe wills 
XII in 69 C.J. nee 


Conclusiveness of probate proceed- 
ings see infra §§ 1092-1094. 


Revocation of probate 


see 
962-990. $ 


infra §§ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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—1..In General. Modern statutes generally provide 
for attack on probate by means of a bill or by an ac- 
tion to contest the will,°* this remedy being provided 
in some jurisdictions in addition to proceedings for 
contest prior to probate or in opposition to pro- 
bate.®> It is a new, substantive, and independent 
right, provided it is exercised within the period pre- 
seribed.®® It can commonly be brought only after 
probate,®7 and not where probate iS) denied,®*® al- 
though it may be commenced immediately after the 
allowance of the will and grant of administration by 
the probate judge in vacation, and before the pro- 
ceeding has been rejected or confirmed by the court 
at the succeeding term.®® It is in fact but an exten- 
sion of the time of contest to probate,®® and, in real- 
ity, but another form of defense thereto, the 
remedy standing in the place of proof of the will in 
solemn form as practiced in the ecclesiastical courts, 


or, if the will is of real estate, the action of ejectment’ 


at common law.°? Such a statutory right to contest 
a will is not a vested one, but one which, if the legis- 
lature sees fit, may be abrogated.®? Although it has 
been said that such statutes were passed by reason 
of the conclusiveness of probate of wills bequeathing 
personal property,°* they have been held applicable 
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Conclusiveness of probate of wills 
relating to real property and those | 990 [reh den 16 F.(2d) 1013 (cert den 
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to wills relating to real, as well as to personal, prop- 
erty.°> The right to contest a will is not a right 
existing at common law,°® but a right conferred sole- 
ly by statute®’ which affords the exclusive mode 
of setting aside a will;** and the statute, being in 
derogation of common law, must be strictly constru- 
ed.°® Where a plaintiff seeks to enforce the right, 
the essential conditions imposed by the statute cre- 
ating it or providing the remedy must control,’ re- 
gardless of whether the action is pending in the state 
or federal courts;‘t and so the proceedings, being 
purely statutory, can only be brought, and success- 
fully maintained in the court, within the time and on 
the grounds preseribed in and by the statute which 
authorizes such actions.’? 


Pending proceeding to set aside probate. An ac- 
tion to contest a will is not abated by the pendency 
of a motion to set aside its probate.73 


Contest of void devise. A devise that gives the 
same estate which the devisee would take under the 
statute of descent being a nullity, it is not subject 
to contest.74 


\ 


Ancillary probate’® is, under the statutes of some 
jurisdictions, placed on the same footing as the orig- 


Ann.Cas.1918B 533. 


70. Berg v. Merchant, 15 F.(2d) 


54 See statutory provisions; cas-, 517]. 
es infra this section; and §$ 668- 
681. . 

55. See statutory provisions; and 


case infra this note, 


[a] In Oklahoma the statutes pro- 
vide two methods before the county 
court for contesting a will, Rev. L. 
(1910) § 6207, providing for contest 
prior to probate, and § 6219, providing 
for contest after probate by any per- 
son interested. In re Hildebrand’s 
Estate, 197 P. 445, 81 Okl. 197. 


Opposition to probate generally see 
supra § 629. 


56. Cronheim v. Loveman, 142 So. 
550, 225 Ala. 199; Kaplan v. Coleman, 
60 So. 885, 180 Ala. 267. 


57. Research Hospital v. Conti- 
nental Illinois Bank & Trust Co., 186 
INE Hee 170, | 3b 2 tL 51.0). Handley iv. 
Conlan, 174 -N.H. 855, 342 111. 562; 
Dowling v. Gilliland, 113 N.E. 987, 275 
Ill. 76; Irving v. Bruen, 97 N.Y.S. 180, 
110 App. Div. 558 [aff 79 N.H. 1107, 
186 N.Y. 605]; Stacey v. Cunningham, 
68 N.E. 1001, 69 Ohio St. 176; Kam- 
mann v. Kammann, 26 Ohio Cir.Ct.N.S. 
60. 

58. Simpson v. Simpson, 112 N.E. 
246), 2IS LI. (90. 

59. Potter v. Adams’ Ex’rs, 24 Mo. 
159. 

60. Cain v. Burger, 121 So. 17, 219 
Ala. 10; Newman v. Martin, 98 So. 
465, 210 "Ala. 485; Allen v. Pugh, 89 So. 
470, 206 Ala. 10; Ex parte Walter, 80 
So. 119, 202 ‘Ala. 281; Kaplan v. Cole- 
man, 60 So. 885, 180 ‘Ala. 267. 


61. Ex parte Walter, 80 So. 
202 Ala. 281. 

Effect on probate of action to con- 
test see infra § 681 

62. Kumpe v. Coons, 63 Ala. 448. 


Probate in solemn form generally 
see supra §§ 624, 625. 


63. In re Whiting’s Hstate, 294 P. 
502, 503, 110 Cal.App. 399 [cit Cyc]; 
Dibble vy. Winter, 93 N.H. 145, 247 Ill. 
DA35 SRALD | Vi Sharp, 72 N.B. 1058, 
213 Ill. 332, 10 Prob.Rep.Ann. 63. 


64. In re Kollum’s Will, 50 N.Y. 
298 {rev 6 Lans. 1, and aff 52 N.Y. 


119, 


relating to personal property see in- 
fra § 1092. 


65. In re Kellum’s Will, 50 N.Y. 
Ae [nevi 6 ans a1, “and raft. 52 oNGY. 


' 66 Bere v. Merchant, 15 ¥F.(2d) 
990 [reh den 16 F.(2d) 1013 (cert den 
ANS Ct.ato (oy mana Une ciao dealer Wa 
1317)]; In re Baker’s Estate, 150 P. 
989, 170 Cal. 578; In re Anthony’s HEs- 
tate, 15.P-(2d) 531, 127 Cal: App, 1386; 
In re Whiting’s Estate, 294 P. 502, 
503, 1110) CalApp. pe99F /fcit; Cryer: 
Braeuel v. Reuther, 193 S.W. 283, 270 
Mo. 603, L.R.A.1918A 444, Ann.Cas. 
1918B 533. 


67. U.S.—Berg v. Merchant, 15 F. 
(2d) 990 [reh den 16 F.(2d) 1013 (cert 
den 47 (Sit. 575, 2740U.S. 738, 71 Le 
EGE Oy Ae 


Cal.—IiIn re Baker’s Estate, 150 P. 
989, 170 Cal. 578; In re Anthony’s 
Estate, 15) Butad). b31,°- 127 (Cal App. 
186. 


Ill.— Dowling v. Gilliland, 113 N.E. 
987, 275 Ill. 76. 


Mo.-—Braeuel v. Reuther, 193 S.W. 
283, 270 Mo. 603, L.R.A.1918A 444, 
Ann.Cas.1918B 533; State ex rel. 
Damon v. MecQuillin, 152 S.W. 341, 246 
Mo. 674, Ann.Cas.1914B 526. 


Ohio.—Kelley v. Hazzard, 117 N.E. 
182, 96 Ohio St. 19. 


Tex.—Dickson v. Dickson, (Commn. 
App.) 5 S.W.(2d) 744 [rev (Civ.App.) 
286. SOW, 2951. 


And see cases infra note 72. 


68. Allen v. Pugh, 89 So. 470, 206 
Ala. 10; Schaefer v. Schaefer, 215 Ill. 
App. 208; Wadsworth v. Hinchcliff, 
148 N.Y.S. 798, 168 App.Div. 266 [aft 
113 N.E. 488, 318 N.Y. 5891; Madden 
Vie Shallenberger, 169" Nie 450; 131 
Ohio St. 401; Hollrah v. Lasance, 57 
N.E. 964, 63 Ohio St. 58; Mosier v. 
Harmon, 29 Ohio St. 220. 


Conclusiveness of probate proceed. 
ings see infra §§ 1092-1094. 


62. 
283, 270 Mo. 


Braeuel v: Reuther, 193 S.W. 
6038, L.R.A.1918A 444, 


47 S.Ct. 515,274 U.S: 1385 Le tans 
1317) ]. 


71. Berg v. Merchant, supra. 


72. U.S.—Stead v. Curtis, 205 F. 
439, 123 C.C.A. 507 [aff 191 F. 529, 
112 C.C.A. 463]. 


Cal.—In re Baker’s Estate, 150 P. 
989, 170 Cal. 578; In re Whiting’s Es- 
tate, 294 P. 502, 5038, 110 Cal.App. 399 
cite ycl. 


Colo.—In re Dunphy’s Will, 
89, 60 Colo. 196. 


Ill.—Handley v. Conlan, 174 N.E. 
855, 342 Ill. 562; Glos v. Glos, 173 N.E. 
604, 341 Ill. 447, 72 A.L.R. 13828 [aff 
255 Ill.App. 567]; Havill v. Havill, 163 
N. FE. .428;. 5332 ) TNS 1s Buer ser ave 
Buerger, 148 N.E. 274, 317 Ill. 401; 
McCreery v. Bartholf, 187 N.E. 242, 
305 Ill. 325; Lewark v. Dodd, 123 N. 
E. 260, 288 Ill. 80; Simpson v. Simp- 
son, 112 N.E. 276, 273 Ill. 90; Dibble 
v. Winter, 93 N.H. 145, 247 Ti. 248: 
Calkins v. Calkins, 82 N.E. 242, 229 
cr 68; Benda v. Kalina, 119 Ill.App. 


Ind.—Morell v. Morell, 60 N.E. 
1092, 157 Ind. 179; Hvansville Ice, 
ete;, Co.’ cy. Winsor, 48 N.B. 592, 148 
Ind. 682; Harris vy. Harris, 61 Ind. 
117; Fort v. White, 101 N.E. 27, 54 
Ind. App. 210. 


Ohio.—Cummins y. Kinsinger, 29 
Ohio N.P.N.S. 34. 


Va.—Ramsey v. Dodd, 76 S.E. 315, 
14s Wisin 5: 


73. Handley v. Conlan, 
855, so4a ell 562. 


Effect on motion to set aside pro- 
bate see infra § 962. 


153 P. 


174 N.E. 


74. Wheeler v. Loesch, 99 N.E. 502, 
51 Ind.App. 262. 
75. Ancillary probate: 


Generally see supra §§ 657-665. 
Operation and effect of see infra § 
1088. 


Conclusiveness of foreig: 
generally see infra § 1099. 


n probate 
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inal probate of a domestic will as regards the rights 
and remedies of persons desiring to contest.7° <Ac- 
cordingly, an action will le to contest a will so pro- 
bated,*? but no contest can be had unless the will 
affects land in the county in which the ancillary pro- 
bate was had.** 


[§ 668] 2. Nature of Proceedings. The right to 
contest probated wills is not cognizable by a court 
of chancery in the exercise of its ordinary equitable 
jurisdiction,’® but in some jurisdictions it is held 
that statutory will contest cases are of purely equita- 
ble cognizance,*°® while in others the contest is char- 
acterized as a special proceeding,*! or a proceeding 
at law, and not in equity.®* Although it is said that 
the proceeding is no less a probate proceeding than 
is one instituted to have a paper probated as a 
will,** it is not an appeal from the order of the pro- 
bate court probating the will,** but an independent 
civil action®® separate and distinct from the probace 
proceedings,®® and persons entitled to contest when 
the will is offered for probate in the probate court** 
are under no duty there to exercise the right, but may 


76. See statutory provisions; and 
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364, 97 Ohio St. 98, L.R.A.1918D 575. 
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elect to contest in proceedings brought as provided 
by statute.88 The relief may also be had by way 
of defense to an action by the executor for the inter- 
pretation of the will.8® It is a proceeding in rem,°° 
although it partakes somewhat of the nature of a 
proceeding inter partes, as those of adverse interest 
are to be parties to the suit.®! It is a direct, and not 
a collateral, attack.®? 


[§ 669] 3. Grounds. The statutes of each juris- 
diction must be consulted to discover the grounds on 
which the statutory action to contest a will may be 
based.®? Generally a contest will Le on the ground 
of testamentary incapacity,°* undue influence,?® 
fraud, accident, or mistake,®® revocation of the writ- 
ing offered as the will,®’ or its partial annulment®® 
or destruction,®® or any matter going to the execu- 
tion of the will? or which, if established by proof, 
would invalidate the will;? but matter which is not 
ground for contest in the probate court cannot be 
made so in contest proceedings filed under the stat- 
ute after probate.? So the fact that the testatrix 
died a few days after making the will is no ground 


Parties in action to contest see in- 
fra §§ 706-710. 


cases infra notes 77, 78. 


77. Ark.—Selle v. Rapp, 220 S.W. 
662, 1438 Ark. 192, 18 A.L.R. 494. 


Ill.—Dibble v. Winter, 93 N.B. 145, 
QaT Tn 243. 


Iowa.—Lynch y. Miller, 6 N.W. 740, 
54 Iowa 516. 


Ohio.—Jones y. Robinson, 17 Ohio 
Sibomedals 


Tex.—Cavanaugh v. Cavanaugh, 
(Civ.App.) 2388 S.W. 1019; Thomnson 
v. Dodge, (Civ.App.) 210 S.W. 586; 
Pena y Vidaurri’s Estate v. Bruni, 
(Civ.App.) 156 S.W. 315; Dew v. Dew, 
57 S.W. 926, 23 Tex.Civ.App. 676. 


[a] In New York, under the ex- 
press terms of Code Civ. Proc. § 1866, 
suit lies to determine the validity or 
effect of a will made in another state, 
so far as concerns real estate within 
this state. Monypeny v. Monypeny, 
2D UNG 15202 2N..Yo 90; 


78. Mason v. Rodriguez, 115 S.W. 
868, 53 Tex.Civ.App. 445. 


79. Handley v. Conlan, 174 N.E. 
855, 342 Ill. 562; Havill v. Havill, 163 
NE. 428, 332 Ll. 11. 


80. Anderson v. Anderson, 127 N. 
BH. 661, 293 Ill. 565; Stephens v. Col- 
lison, 94 N.E. 664, 249 Il]. 225; Hunt 
v. Morris, 266 Ill.App. 18; In re Wa- 
kon-tah-he-um-pah’s Estate, 234 P. 
210, 109’ Okl. 126; In re Smith’s Es- 
tatomesalba soo; LOD Okie i213: 


Jurisdiction of proceedings to con- 
test will see infra § 692. 


81. Crawfordsville Trust Co. v. 
Ramsey, 98 N.H. 177, 178 Ind. 258; 
Clearspring Tp. of La Grange County 
Vv. Blough, 88 N.E. 511, 89 N.E. 369, 
173 Ind. 15; McDonald v. McDonald, 
41 N.E. 336, 142 Ind. 55. 


s2. Smarr v. Smarr, 6 S.W.(2d) 
860, 319 Mo. 1153; Byrne v. Byrne, 
(Mo.) 181 S.W. 391. 

[a] In Iowa it is not necessary to 
bring the action to set aside probate 
proceedings on the equity side of the 


docket. Kirsher v. Kirsher, 94 N.W. 
846, 120 Iowa 337, 8 Prob.Rep.Ann. 
lege 

83. Franks vy. Chapman, 61 Tex. 
576. 

@4. Chilcote v. Hoffman, 119 N.E. 


Effect on probate of action to con- 
test see infra § 681. 
Review of: 
Actions relating to wills or probate 
see infra §§ 1047-1066. 
eras proceedings see infra §§ 991— 


85. Wright v. Young, 89 P. 694, 75 
Kan. 287; Chilcote v. Hoffman, 119 
N.EH. 364, 97 Ohio St. 98, L.R.A.1918D 
575; Kammann v. Kammann, 26 Ohio 
Eir-Ct..N:S.. 60; 


86. Glos v. Glos, 173 N.I. 604, 341 
DIA ATS 712) ACIeY HS /2' 8s Paitin 25 on tlle 
App. 567]; Hilgers v. Hilgers, (Tex. 
Cyv.App.) 159 S.W. 851. 

87. Who may oppose probate see 
supra §§ 631-638. 

Ss. Cain y, Burger) 121 Som, 219 
Ala. 10; Ex parte Walter, 80 So. 119, 
202 Alay 2.31. 

Effect on probate of action to con- 
test see infra § 681. 


89. Kelsey v. Kelsey, 10 N.W. 7538, 
57 Iowa 3883. 


90. U.S.—McArthur v. Allen, 3 F. 
313 [rev on other grounds 5 S.Ct. 652, 
LSU. O40) 28) eds Odo. 


Martin, 98 So. 
Ex parte Walter, 


Ala.—Newman v. 
465, 210 Ala. 485; 
SOM SOn dlioey 2102 “Alan” 28d Kap lane ve 
Coleman, 60 So. 885, 180 Ala. 267; 
Brennen v. Hillis, 565 So0306, L738 Alda. 
718; McCann y. Pllis, 55 So. 3038, 172 
Ala, 60. 


Cal.—In re Baker’s Estate, 
989, LONG al, 2578; 


Ind.—Hogsitton v. Bell, 112 N.E. 883, 


NGO)! 12, 


iatiy abtsayadbooly WoxG oe (ae Palkeniol hig. 
Floyd, 90 Ind. 130. 

Ky.—Turnham vy. Turnham, 3 B. 
Mon. 581. 

Mich.—Stevens v. Hope, 17 N.W. 
698, 52 Mich. 65. ° 


Mo.—Bradford vy. Blossom, 105 S.W. 
289, 207 Mo. 177; Calnane v. Calnane, 
17 S.W.(2d) 566, 223 Mo.App. 881. 


Tenn.—Lillard v. Tolliver, 285 S.W. 
576, 154 Tenn. 304; Patton vy. Allison, 
7 Humphr. 320. 


91. Ex parte Walter, 
202 Ala. 281. 


80 So. 119, 


92. See infra § 1096. 


93. See statutory provisions; 
cases infra this section. 


94 Selle v. Rapp, 220 S.W. 662, 
143 Ark. 192, 18 A.L.R. 494; Btter v. 
Armstrong, 46 Ind. 197; Kenworthy 
v. Williams, 5 Ind. 375; In re Allison’s 
Hstate, 59 A. 318; 210 Pa. 22; Hope v. 
Campbell, [1899] A.C. 1. 


[a] Ancillary probate may be con- 
tested on the ground of testamentary 
incapacity of the testator. Selle v. 
Rapp, 220 S.W. 662, 143 Ark. 192, 13 
A.L.R. 494. 


25. Selle v. Ranp, supra; Wells v. 
Betts, 61 NeY.Se231, 45 Apprbiv. sib: 
Hopper v. Dunsmuir, 10 B.C. 17. But 
see cases infra note 6. 


[a] Ancillary probate may be con- 
tested on the ground of undue in- 
fluence. Selle v. Rapp, 220 S.W. 662, 
143 Ark. 192, 13 A.L.R. 494. 


[b] Will and codicil, the Jatter re- 
publishing the former except as modi- 
fied by the codicil, may be set aside 
after probate only where both are 


and 


invalid. Oilar v. Oilar, 120 N.E. 705, 
188 Ind. 125. Pes 
96. Knight v. Hollings, 63 A. 38, 


73 N.H. 495; Couch v. Eastham, 27 
W.Va. 796, 55 Am.D. 346. 
[a] Im Indiana, under Burns’ St. 


Annot. (1914) § 8154 (Acts [1911] ¢ 
130), there are only two statutory 
eauses for contesting a will, the un- 
soundness of mind of the testator, and 
the undue execution of the will; and 
duress or fraud are not additional 
causes, but are merely examples un- 
der the second head. Jarrett v. Ellis, 


141 N.B. 627, 193 Ind. 687. 
97. Dowting v. Gilliland, 113 N.W. 
hse, waren Tan WAG 
98. Dowling v. Gilliland, supra. 
99. Dowling v. Gilliland, supra. 


1. Etter v. Armstrong, 46 Ind. 197; 
Kenworthy v. Williams, 5 Ind. 375; 
Payne’s Succession, 25 La.Ann. 202. 


2. Dowling v. Gilliland, 113 N.W. 
OST, ome aio. 


3. Newman v. Martin, 98 So. 465, 
210 Ala. 485. 


For later cases, developments and changes in the law see Annotations, 


same title and section number, 


on 


ee 
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for setting it aside; nor is breach of a contract to 
leave property to plaintiff at death ground for con- 
test of a will leaving it to another.® 


ute making inadmissible proof of 


having been made through hatred, anger, suggestion, 
or captation, an.action to annul wills on the ground 
of fraudulent “undue influence” or “eaptation” is 


prohibited.® 


[§ 670] 4. Scope of Proceeding. 
of statute conferring a wider jurisdiction on courts of 
probate,’ the only question properly involved in the 
contest of a will is whether the instrument produced 
is the will of the testator;® and the functions of the 
court are exhausted when that question is decided.® 
In adjudicating this question, the scope of the in- 
quiry on the contest is as comprehensive as that for 
admission of the will to reecord,!® and the court 


the 


WILLS 


Under a stat- 
the dispositions 


tested.1® 
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ing the question whether or not the will was a for- 
gery,!? whether decedent was of sound mind,** 
whether in making the will he was fraudulently mis- 
led or wrongfully influenced,t* and whether it was 
executed with essential formalities and properly at- 
The power to try and determine wheth- 
er the writing produced be the will of the testator or 


not includes the power to pass on any part of the 


instrument, as well as the whole.t® 
authority, however, to construe the will,!? to deter- 
mine what passes under it,+® to ascertain and en- 
force rights of property,'® to try the validity of any 
devise,?° to determine the question of waiver and 
estoppel of the petitioner for probate,?! to award 
damages incurred by plaintiff compelled to contest a 
forged will,?? or to adjudicate on any matters not 
directly connected with the question of probate.?® 
Neither is the question of the regularity and valid- 


In the absence 


has power to determine all facts pertinent,!! includ- 


4. Tucker v. Houston, 112 So. 360, 
Ala. 43. 


5. McCallum v. Pickens, 213 N.Y.S. 
126. Mise. 436 [aff 215 N.¥.S. 
217 App.Div. 714]. 


6 Succession of Hernandez, 70 So. 
63, 138 La. 134; Succession of Mc- 
Dermott, 66 So. 546, 136 La. 80. 


7. See statutory provisions. 


8. U.S.—McArthur vy. Allen, 3 F. 
313 [rev on other grounds 5 S.Ct. 652, 
113 U.S. 340, 28 L.Ed. 1015]. 


Ala.—Ex parte Walter, 80 So. 119, 
202 Ala. 281. 


Ga.—Wetter v. Habersham, 60 Ga. 
193. 


Ill.—Dowling v. Gilliland, 113 N.E. 
987, 275 Ill. 76; Dibble v. Winter, 93 
N.E. 145, 247 Ill. 243; Wolf v. Bolling- 
er, 62 Ill. 368. 


Ind.—Curry v. Bratney, 29 Ind. 195. 


Iowa.—Lorieux v. Keller, 5 Iowa 
196, 68 Am.D. 696. 


La.—Schwan v. Schwan, 27 So. 678, 
52 La.Ann. 1183; Hollingshead v. 
Sturges, 16 La.Ann. 334. 


Md.—Schull v. Murray, 32 Md. 9. 


Mo.—Van Raalte v. Graff, 253 S.W. 
220, 299 Mo. 513; Weber v. Strobel, 
225 S.W. 925; Lilly v. Tobbein, 15 S. 
W. 618, 103 Mo. 477, 23 Am.S.R. 887 
[aff 138 S.W. 1060]; Cox v. Cox, 13 
S.W. 1055, 101 Mo. 168. 


Ohio.—Irwin y. Jacques, 73 N.E. 
683, 71 Ohio St. 395, 69 L.R.A. 422; 
Stacey v. Cunningham, 68 N.E. 1001, 
69 Ohio St. 176; Mears v. Mears, 15 
Ohio St. 90; Trull v. Patrick, 22 Ohio 
N.P.N.S. 385; Estate of Curry, 20 
Ohio N.P.N.S. 49; Burgess v. Sulli- 
vant, 2 Ohio N.P.N.S. 327. 


Okl.—Taylor v. Hilton, 100 P. 5387, 
23 Okl. 354, 18 Ann.Cas. 385. 


Tex.—Franks v. Chapman, 61 Tex. 
576. 


Va.—Lamberts v. Cooper’s Ex’r, 29 
Gratt. (70 Va.) 61; Coalter’s BDx’r v. 
Bryan, 1 Gratt. (42 Va.) 18. 


Wash.—Montrose v. Byrne, 
534, 24 Wash. 288. 


W.Va.—Childers v. Milam, 70 S.B. 
118, 68 W.Va. 503; Coffman v. Hed- 
Tick, 9 SS. 65, of. W.Va. 119; ‘Couch 
Vv. Hastham, 27 W.Va. 796, 55 Am.R. 
346; Dower v. Church, 21 W.Va. 23. 


Wis.—Farmer v. Sprague, 15 N.W. 
352. 57 Wiis. 324. 


{a] Different instrument.—The 
validity of a subsequent probate of a 


64 P. 


wholly different paper cannot be es- 
tablished in a statutory action to con- 
test a will. Childers v. Milam, 70 S. 
E. 118, 68 W.Va. 503. 


[b] Determination aS new and 
original question.—The question of 
the validity of the will is to be de- 
termined as a new and original one 
without regard to the fact that the 
instrument has been admitted to pro- 
bate. Donovan v. St. Joseph’s Home, 
129 N.S. 1552959 Wi 125; 


9. Coalter’s Ex’r v. Bryan, 1 Gratt. 


(42 Va.).18; Simmans v. Simmons, 
100 S.B. 748, 85 W.Va. 25; Coffman v. 
Hedrick, 9) S,Essi60, 920, Waves 119) 


Couch v. Eastham, 27 W.Va. 796, 55 
Sane 346; Dower v. Church, 21 W. 
a. 


10. Dew v. Reid, 40 N.E. 718, 52 
Ohio St. 519, 1 Prob.Rep.Ann. 382. 


Scope of proceedings on probate see 
supra §§ 620-628. 


11. Colo.—Camplin v. Jackson, 83 
Faget 384 Colo. 447, 11 Prob.Rep.Ann. 


qgheraunt v. Morris, 266 Ill. App. 


Md.—Davis v. Calvert, 5 Gill & J. 
269, 25 Am.D. 282. 


Mich.—Allison v. Smith, 16 Mich. 
405. 


Ohio.—Dew v. Reid, 40 N.E. 718, 
52 Ohio St. 519, 1 Prob.Rep.Ann. 382. 


12. Camplin v. Jackson, 83 P. 1017, 
84 Colo. 447, 11 Prob.Rep.Ann. 374. 


13. Sager v.-Moltz, 139 N.EY 687, 
80 Ind.App. 122. 


[a] Rule applied where the issue 
was raised by the pleadings. Sager 
v. Moltz, 139 N.E. 687, 80 Ind.App. 
122. 


14. Van Raalte v. Graff, 253 S.W. 
220, 299 Mo. 518. 


15. Camplin v. Jackson, 83 P. 1017, 
34 Colo. 447, 11 Prob.Rep.Ann, 374. 


16. Wood v. Wood, 104 N.E. 1108, 
263 Ill. 285; Shaw v. Camp, 45 N.E. 
210) 163 Tile t44. 736 TeRvAS di2> fait 
61 Ill.App. 68]; Wolf v. Bollinger, 62 
Ll. 368: 


[a] Rule applied.—Where the pro- 
bate of a portion of the will is erro- 
neously denied, the circuit court, in 
a contest of the will, has jurisdiction 
to admit to probate such portion. 
Shaw v. Camp, 45 N.E. 211, 163 Il). 
144, 36 L.R.A. 112 [aff 61 Ill.App. 68]. 


17. Ind.—Renner v. Hanna, 114 N. 
E. 976, 186 Ind. 43. 


The court has no 


Md.—Ramsey v. Welby, 63 Md. 


584. 
Miss.—Lusk v. Lewis, 32 Miss. 297. 


Mo.—Lilly v. Tobbein, 15 S.W. 618, 
103 Mo. 477, 23 Am.S.R. 887. 


Ohio.—Irwin v. Jacques, 73 N.E. 
683, 72 Ohio St. 395,, 69a. IR. Awe 422. 
Mears v. Mears, 15 Ohio St. 90. 


Okl.—Taylor v. Hilton, 100 P. 537, 
23 Okl. 354, 18 Ann.Cas. 385. 


Wash.—Montrose v. Byrne, 64 P. 
534, 24 Wash. 288, 


W.Va.—Kerr v. Lunsford, 8 S.E. 
493, 31 W.Va. 659, 2 L.R.A. 668; Couch 
v. Eastham, 27 W.Va. 796, 55 Am.R. 
346. 


Construction of will see infra XII 
inv69GO. Is 


18. Schull v. Murray, 32 Md. 9; 
ore v. Sutton, 59 L.T.Rep.N.S. 
38. 


19. Ajla.—Winston v. Elliott, 53 So. 
750, 169 Ala. 416. 


La.—Vidal’s Succession, 10 So. 414, 
44 La.Ann. 41. 


Mich.—Besancon vy. Brownson, 39 
Mich. 388. 


N.Y.—Vreeland vy. 
Bradf.Surr. 393. 


Ohio.—Leedy v. Cockley, 32 Ohio 
Cir. Cts 2995) Burgess vy. Sullivant, 92 
Ohio N.P.N.S. 327. 


Porto Rico.—Ortiz v. Pabén, 6 Por- 
to Rico 208. 


Va.—Kirby v. Kirby, 5 S.B. 539, 84 
Va. 627. 


Wash.—Montrose vy. 
534, 24 Wash. 288. 


[a] Quieting title —‘A will con- 
test cannot take the place of a pro- 
ceeding to quiet title under the stat- 
utes of Ohio.” Leedy y. Cockley, 32 
Ohio, Cir; Ce 2995300; 


20. Lilly v. Tobbein, 15 S.W. 618, 
103. Mo. 477, 23 Am.S.R. 887; Taylor 
Vv. Hilton, 100) Pib37,. 238 OKU es bats 
Ann.Cas. 385 and note; Wayd v. 
Brown, 44 S.E. 488, 53 W.Va. 227. 


21. Newman y. Martin, 98 So. 465, 
210 Ala. 485. 


22. Weber v. Strobel, (Mo.) 225 S. 
W.-925. 


23. Russell v. Evans, 8 Del. 103; 
Lorieux v. Keller, 5 Iowa 196, 68 Am. 
D. 696; Lansing v. Haynes, 54 N.W. 
699, 95 Mich: 16, 35 Am.S.R. 645; 
Farmer v. Sprague, 15 N.W. 382, 57 
Wis. 324. 


McClelland, 1 
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ity of the order of probate,?* nor the jurisdiction 
of the court to make such order,?® in issue or involv- 


ed in an action of this character. 


Appointment of receiver. 


charge of the estate.?7 


Although it has been 
said that the court cannot, by appointment of a-re- 
ceiver, draw to itself jurisdiction over real estate 
specifically devised,?° there is authority to the effect 
that, pending determination of a contest, the court 
may, on showing of cause, appoint a receiver to take 


WILLS 


eral. 


[§§ 670-671 


Under the statutes generally an action to ¢con- 
test a will can be brought only by a “person inter- 


ested,”?® and some provide further that the interest 
must have existed at the time the will was admitted 


to probate.*° 


test. 


Even when the statute is silent on the 
point, interest is essential to enable a person to con- 
Such “persons interested” include those who 
would share in the estate in case of intestacy,®? such 
as the heir,*® or next of kin.®* 
brace devisees as well as heirs at law,®® and it in- 


The term may em- 


cludes those interested under a prior will*® or one 


[§ 671] 5. Who May Contest Will?*—a. In Gen- 


24, Dowling v. Gilliland, 113 N. 
BH. 987, 988, 275 Tl. 76; Davis v. Up- 
son, 70 N.H. 602, 209 Ill. 206; Aston 


v. Hauck, 153 N.E. 277, 22 Ohio App. 


430; Stacey v. Cunningham, 68 N.E: 
1001, 69 Ohio St. 176; Converse vy. 
Starr, 23 Ohio St. 491; Coffman v. 


Hedrick, 9 S.BE. 65, 32 W.Va. 119. 


“In a will contest the question 
whether the will was properly or im- 
properly admitted to probate is not 
the issue.’’ Dowling v. Gilliland, su- 
pra. 


Opening or vacating probate decree 
see infra §§ 962-990. 


25. Stacey v. Cunningham, 
H. 1001, 69 Ohio St. 176. 


26. Burgess v. Sullivant, 2 Ohio N. 
PIN. S- 327, 


27. Antongiorgi v. Gandia, 2 Por- 
to Rico Fed. 35. 


28. Who may obtain revocation of 
probate see infra § 975. 


Who may oppose probate see supra 
§§ 631-6388. 


29. See statutory provisions; cas- 
es infra this section; and §§ 672-676. 
See also Sardeguez v. Registrar, 27 
Porto Rico 200 (admission of will to 
record). 


[a] In New York (1) Code Civ. 
Proc. § 2653a, as first enacted, in 1892, 
provided that “any person interested 
. . . in a will or codicil admitted to 
probate in this State, as provided by 
the code of civil procedure . may 
cause the validity or invalidity of the 
probate thereof to be determined in 
an action in the supreme court.” It 
was held that the action could only 
be brought by a person interested in 
maintaining the will, and not by one 
claiming in hostility to it. Lewis v. 
Cook, 44 N.E. 778, 150 N.Y. 168. (2) 
This construction led to the amend- 
ment of the section in 1897, enumer- 
ating three classes of parties who 
might cause the validity or invalidity 
of a will to be determined in an ac- 
tion in the supreme court. Wells v. 
Betts, 61 N.Y.S. 231, 45 App.Div. 115. 
(3) The section was repealed by the 
Surrogates’ Courts Act of 1914. See 
Parsons Code Civ. Proc. (1919) § 2619. 


30. See statutory provisions. 
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31. Crawfordsville Trust Co. v. 
Ramsey, 98 N.E. 177, 178 Ind. 258; 


Thompson v. Turner, 89 N.E. 314, 173 
Ind. 593, Ann.Cas.1912A 740; Camp- 
bell v. Fichter, 81 N.E. 661, 168 Ind. 
645, 141 Ann.Cas. 1089; McDonald v. 
McDonald, 41 N.E. 336, 142 Ind. 55; 
Scott v. Farman, 89 Ind. 580; Kinna- 
man v. Kinnarnan, 71 Ind. 417; 
Schmidt v. Bomersbach, 64 Ind. 653; 
Niederhaus v. Heldt, 27 Ind. 480. 


[a] Thus a statute allowing “any 
person” to institute an action to con- 
test a probated will will be confined 
by construction to interested persons, 
Crawfordsville Trust Co. v. Ramsey, 


98 N.E. 177, 178 Ind. 258; Thompson 
v. Turner, 89 N.E. 314, 173 Ind. 593, 
Ann.Cas.1912A 740; Campbell v. Fich- 
ter, 81 N.E. 661, 168 Ind. 645, 11 Ann. 
Cas. 1089; McDonald v. McDonald, 41 
N.E. 336, 142 Ind. 55; “Scott v. Farm- 
an, 89 Ind. 580; Kinnaman v. Kinna- 
man, 71 Ind. 417; Schmidt v. Bomers- 
bach, 64 Ind. 53; Niederhaus v. Heldt, 
27 Ind. 480. 


32. Cal.—In re Wickersham’s Is- 
one T0 PoAl016, (TL Pas 43i7 £387 Calt 


Fla.—Meyer v. Fogg, 7 Fla. 292, 68 
Am.D, 441, 


Tlii—Selden v. Illinois Trust, etce., 
Bank, 87 N.E. 860, 239 Ill. 67, 130 Am. 
S.R. 180. 


Iowa.—Alden v. Johnson, 18 N.W. 
696, 68 Iowa 124. 


La.—Boe v. Filleul, 26 La.Ann. 126; 
Brittain v. Richardson, 3 Rob. 78; 
Bonne v. Powers, 3 Mart.N.S. 458. 


Mo.—Braeuel v. Reuther, 193 S.W. 
288, 270 Mo. 6038, L.R.A.1918A 444, 
Ann.Cas.1918B 5338; Watson v. Alder- 
son, 48 S.W. 478, 146 Mo. 333, 69 Am. 
S.R. 65. 


N.Y.—Robb v. Washington, etce., 
College, 78 NLE. 359, 185 N.Y. 485; 
Harris v. American Bible Soec., 2 Abb. 
Dec. 316, 4 Abb.Pr.N.S. 421, 4 Transcr. 
A. 485; In re Leslie’s Estate, 161 N.Y. 
So. 3790, 15 AppsDivea, 108: Moser sv. 
Talman, 100 N.Y.S. 231, 114 App.Div. 
850; Miller v. Maujer, 81 N.Y.S. 575, 
82 App.Div. 419; Frazier v. Hoguet, 
72 N.Y.S. 840, 65 App.Div. 192; Jones 
v. Kelly; 72° N.Y.S.. 24, 63 App.Div. 
614 [Laff 63 N.E. 443, 170 N.Y. 401 (re- 
arg den 63 N.E. 1118, 171 N.Y. 651)]; 
Reid v. Curtin, 64 N.Y.S. 833, 51 App. 
Div. 545; Thomas v. Thomas, 41 N.Y. 
S. 276, 9 App.Div. 487; Snow v. Ham- 
Utony .S 5 MeN OYeSn oo On eum pias 
Booth vy. Kitchen, 7 Hun 260; Matter 
of Ruppaner’s Will, 87 N.Y.S. 429, 15 
Mise. 654,25) N.Y.Civ.Proc. 158, 2 
Gibb.Surr. 445 [aff 41 N.Y.S. 212, 9 
App.Div, 422]. 


Or.—Franke vy. Shipley, 29 P. 268, 
22 Or. 104. 


Pa.—Coleman’s Estate, 
105, 16 Pa.Co. 225. 


R.I.—Kenyon vy. Saunders, 30 A. 470, 
18 R.I. 590, 26 LAR.A. 232. 


Tenn.—State v. Lancaster, 105 S.W. 
858, 119 Tenn. 638, 14 L.R.A.N.S. 991, 


4 Pa.Dist. 


14 Ann.Cas. 9538; Ligon v. Hawkes, 
75 S.W. 1072, 110 Tenn. 514; Gore v. 
Howard, 30 S.W. 730, 94 Tenn. 577; 


Cornwell v. Cornwell, 11 Humphr. 485. 


W.Va.—MecMechen y. McMechen, 17 
W.Va. 683, 41 Am.R. 682. 


[a] Convict has an interest in 
the intestate personalty of his de- 
ceased wife, although he cannot ad- 
minister it, which entitles him to 
contest the validity of her will. Ken- 
yon -v. saunders, 30 A. 470) 18 eRe. 


590, 26 L.R.A. 232. 


{b] Charitable bequest.—N. Y. L. 
(1860) e 3860, forbidding a testator, 
having a husband, wife, child, or par- 
ent, to give to any charitable institu- 
tion more than one half the estate 
after payment of debts, is peremp- 
tory, and hence the bequest prohib- 
ited may be challenged by any per- 
son who would derive a benefit from 
the estate, although not one of the 
relatives designated. Robb v. Wash- 
ington, ete., College, 78 N.E. 359, 185 
N.Y. 485; Harris v. American Bible 
Soc.,. 2 Abb.Dec. (N.Y.) 316, 4 Abb: 
Pr.N.S. 421, 4 Transcr.A. 485; Moser 
Vv. Tallman; 100, N.YoS.0 23.1, 1 14ee Ame 
Div. 850; Frazier v. Hoguet, 72 N.Y. 
S. 840, 65 App.Div. 192; Jones v. Kel- 
ly, 72 N.Y.S. 24, 63 App.Div. 614 [aff 
63 N.E. 448, 170 N.Y. 401 (rearg den 
63 N.H. 1118, 171 N.Y. 651)]. 


&3. Ala.—Stephens y. Richardson, 
66 So. 497, 189 Ala. 360. 


Cal.—In re Baker’s Hstate, 150 P. 
989, 170 Cal. 578; Ruth v. Krone, 103 
P. 960, 10 Cal.App. 770. 


Fla.—Meyer v. Fogg, 7 Fla. 292, 68 
Am.D. 441. 


Ill.— Selden vy. Illinois Trust, ete., 
Bank, 87 N.E. 860, 239 Ill. 67, 130 Am. 
S.R. 180. 


Kan.—Marr v. Barnes, 267 P. 9, 126 
Kan. 84; Kennett v. Kidd, 125 P. 36,, 
87 Kan. 652, 44 L.R.A.N.S. 544, Ann. 
Cas.1914A 592 [aff 130 P. 691, 89 Kan. 
ébai L.R.A.N.S. 549, Ann.Cas.1914C 


Ky.—Compton v. Moore, 161 S.W. 
540, 156 Ky. 544. 


La.—Succession of Riebel, 
LO6, 135 a. 195; 
16 La.Ann. 245; 
son, 3 Rob. 78. 


N.Y.—Snow v. Hamilton, 35 N.Y.S. 
775, 90 Hun 157. 


Or.—Franke vy. Shipley, 
22 Or. 104. 


W.Va.—Ropar v. Ropar, 88 S.E. 834, 
78 W.Va. 228; McMechen v. McMech- 
en, 17 W.Va. 688, 41 Am.R. 682. 


[a] Legitimate heirs as well as 
forced heirs may attack a will. Car- 
mena vy. Blaney, 16 La.Ann. 245; Brit- 
tain v. Richardson, 3 Rob. (La.) 78. 


Heir excluded by prior will see in- 
fra text and notes 56-57. 


65. So. 
Carmena v. Blaney, 
Brittain v. Richard- 


29) Pri2zese 


34. Booth v. Kitchen, 7 Hun (N.Y.) 
260. 

35. Wolf v. Bollinger, 62 Ill. 368. 

36. Cal.—In re Visaxis’ Estate, 273 
P. 1165, 960 Cal. Appi (6177; © Routh 


Krone, 103 P. 960, 10 Cal.App: 770. 


Ill.— Adams y. First M. E. Church 
eee Park, $6 NEY (2535925 0s 


TIowa.—Kostelecky v. Scherhart, 68 
N.W. 591, 99 Iowa 120. 


For later cases, developments and changes in the law see Annotations, same title and section number. : 
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which has been lost or stolen,’7 but a contest based 
on a former will cannot be maintained unless the 
former will is in existence;?8 and an heir at law 
has no standing to attack a will of personal prop- 
erty since title thereto would not be in him even if 
The interest must be a di- 
rect pecuniary interest affected by the probate of 


the will were annulled.?® 


the will,*? and one which would be 


ting the will aside,** or, as it has been held, an inter- 
est to be conserved by defeating the paper’s probate 


or jeopardized by its establishment 
persons without such interest have 


Ky.—Bebert v. Egbert, 217 S.W. 
365, 186 Ky. 486. 


Md.—Hamill v. Hamill, 159 A. 247, 
162 Md. 159, 82 A.L.R. 878. 


Mass.—Crowell v. Davis, 
611, 233 Mass. 136. 


Mich.—In re Wynn’s Fstate, 159 N. 


123 N.E. 


W. 492, 493, 193 Mich. 223 [quot Cyc].. 


Ohio.—Kennedy v. Walcutt, 161 N. 
EH. 336, 118 Ohio St. 442. 


W.Va.—Childers v. Milam, 70 S.E. 
118, 68 W.Va. 503; Dower v. Church, 
2a Weve. 23: 


{a] Under will of third person, 
conveying property to trustee for the 
contestant’s wife with power of ap- 
pointment or bequest in her, and in 
default thereof then to her “heirs at 
law,’ the contestant, her husband, is 
“heir at law’’ with sufficient interest 
to contest her will purporting to ex- 
ercise power. Clemens v. Munroe, 212 
Tll.App. 296. 


387. McDonald v. McDonald, 41 N.E. 
336, 142 Ind. 55. 


38. Egbert v. Egbert, 217 S.W. 365, 
186 Ky. 486; Hahn v. Hammerstein, 
198 S.W: 833, 272 Mo. 248; In re-Cur- 
tis’ Estate, 98 A. 575, 253 Pa. 389. See 
Succession of Breaux, 123 So. 300, 168 
La. 712 (one claiming as legatee un- 
der nuncupative will had no interest 
authorizing suit to annul judgment 
probating subsequent holographic will 
revoking previous wills). 


39. Kean v. Miller, 47 App.D.C. 
516; Garvey v. U. S. Fidelity & Guar- 
anty Co) 719 Ni Yes. 837, 77 App: Div. 
391. 


[a] Where will works equitable 
conversion of all the testator’s real 
estate into personalty, heir at law 
cannot maintain action. Garvey v. 
U. S. Fidelity & Guaranty Co., 79 N. 
Yas; govt App. Div, 391. 


40. Ala.—Cain v. Burger, 121 So. 
17, 219 Ala. 10; Allen v. Pugh, 89 So. 
470, 206 Ala. 10. 


Ariz.—In re Biehn’s Estate, 18 P. 
(2d) 1112. 


Ill.—Cassem y./Prindle, 101 N.E. 
241, 258 Tl. . ii; Selden, v. illinois 
Trust, etc., Bank, 87 N.E. 860, 239 Ill. 
67, 130 Am.S.R. 180; McDonald _ v. 
White, 22 N.E. 599, 130 Ill. 493; Mo- 
lander v. Anderson, 214 Ill.App. 446. 


Mass.—Crowell v. Davis, 123 N.E. 
611, 233 Mass. 136. 


Miss.—Didlake v. Ellis, 131 So. 267, 
158 Miss. 816. 


Mo.—Russell v. Nelson, 295 S.W. 
118, 317 Mo. 148; Hahn v. Hammer- 
stein, 198 S.W. 8338, 272 Mo. 248; 
Braeuel v. Reuther, 193 S.W. 283, 270 
Mo. 603, L.R.A.1918A 444, Ann.Cas. 
1918B 533; Gruender v. Frank, 186 
S.W. 1004, 267 Mo. 713; Teckenbrock 
v. McLaughlin, 152 S.W. 38, 246 Mo. 
711; State ex rel. Damon v. McQuil- 
lin, 152 S.E. 341, 246 Mo. 674, Ann.Cas. 
1914B 526; State ex rel. Bernero v. 
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test. #2 


bequest therein 
persons.*° 


benefited by set- 


as a will;+? and 


no right to con- | be construed to 


McQuillin, 152 S.W. 347, 246 Mo. 517. 


Mont.—In re Pepin’s Estate, 163 P. 
104, 53 Mont. 240. 


N.Y.—In re Davis’ Will, 75 N.E. 530, 
dca INGYE 4 otra Oa IN GYR ClVvcierOG a Lope, 
Matter of Milliken’s Will, 66 N.Y.S. 
724, 32 Mise: 317. 


Ohio.—Chilcote v. Hoffman, 119 N. 
E. 364, 97: Ohio St. 98, L.R.A.1918D 
575; Petitt v.. Morton, 162 N.H. 627, 
28 Ohio App. 227; Leedy v. Cockley, 
32 Ohioy@ir.Ct 2:99. 


Tenn.—State v. Lancaster, 105 S.W. 
858, 119 Tenn. 638, 14 L.R.A.N.S. 991, 
14 Ann.Cas. 953. 


[a] Succession to decedent’s es- 
tate.— ‘It is an elementary proposi- 
tion that the only persons authorized 
to contest or seek revocation of the 
probate of a will are those who, but 
for the will, would succeed in some 
degree to the decedent’s estate.” In 
re Pepin’s Estate, 163 P. 104, 105, 53 
Mont. 240. 


[b] Interest in property.—While 
ordinarily only those directly inter- 
ested as heir or distributee in the 
estate can contest a will, third per- 
sons, claiming an interest in the prop- 
erty, may contest the will in the pro- 
bate court on the ground of fraud. 
State v. Lancaster, 105 S.W. 858, 119 
Tenn. 638, 14 L.R.A.N.S. 991, 14 Ann. 
Cas. 953. 


[c] Kindred of first of two pre- 
deceased husbands of the testatrix 
is not “interested in probate,” under 
a statute providing that, in the ab- 
sence of her own kindred, the estate 
goes to the kindred of the intestate’s 
predeceased husband. Russell v. Nel- 
son, 295 S.W. 118, 317 Mo. 148. 


41. Braeuel v. Reuther, 193 S.W. 
283, 270 Mo. 6038, L.R.A.1918A 444, 
Ann,Cas.1918B bsio5 Gruender_ v. 
Frank, 186 S.W. 1004, 267 Mo. 713; 
State ex rel. Damon v. MeQuillin, 152 
S.W. 341, 246 Mo. 674, Ann.Cas.1914B 
526. 


42. Stephens v. Richardson, 66 So. 
497, 189 Ala. 360. 


43. Ill.—kKane v. Hudson, 112 N.E. 
683, 273 Ill. 350; Jele v. Lemberger, 45 
N.E, 279, 163 Ill. 838; Harney v. Wil- 
son, 198 Ill.App. 477. 


Ky.—Egbert v. Egbert, 217 S.W. 365, 
186 Ky. 486. 


La.—Sucecession of Flynn, 
39.040 Ode base, LO ge 


109 So. 


Ohio.—Clawson v. Davy, 152 N.E. 
687, 21 Ohio App. 214. 
Pa.—Reilly’s Estate, 9 Pa.Dist.& 


Co. 538. 


Porto Rico.—Rijos v. Folgueras, 19 
Porto Rico 141; Rijos v. Pena, 19 
Porto Rico 139. 


Tenn.—Ligon vy. Hawkes, 75 S.W. 
1072, 110 Tenn. 514; Gore vy. Howard, 
30 S.W. 730, 94 Tenn. 577. 


Tex.—Norton v. Stark, 
294 S.W. 689. 


(Civ. App.) 
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Thus the residuary legatee of certain funds 
after payment of legacies therefrom cannot attack 
legacies not made from such funds,** and benefici- 
aries under the will have no standing to set aside a 


which would otherwise go to third 


A legatee is not by virtue alone of being 
a legatee, he having no interest in the estate of de- 
cedent, entitled to contest the will.4® A remote, con- 
tingent interest, 
which may never exist, might become an actual and 
vested right, is not sufficient.47 


which, under certain conditions 


Nor can the statute 
confer the right on one who is de- 


[a] Thus (1) a stranger will not 
be permitted to contest the will or 
disturb the existing probate. Ligon 
v. Hawkes, 75 S.W. 1072, 110 Tenn. 
514; Gore v. Howard, 30 S.W. 730, 94 
Tenn. 577. (2), So, where .a living 
person would, in case of intestacy, be 
the sole heir of deceased, other kin 
has no interest justifying the suit 
(Norton vy. Stark, (Tex.Civ.App.) 294 
S.W. 689), (3) and, where the testa- 
trix was survived by a legitimate 
child, collateral heirs are excluded 
from her succession and without in- 
terest to annul the will (Succession of 
Elynny 109 So: 395,- 161 Baw07)) ce) 
Where property is conveyed and sub- 
sequently reacquired by one to whom 
it came as an heir, the’deed in each 
case reciting that the conveyance was 
based on a valuable consideration, the 
title loses its ancestral quality and 
becomes one of purchase, and a bleod 
relative of the original owner, but not 
of such heir, is without interest there- 
in, and cannot maintain an action to 
contest the will of said heir. Clawson 
v. Davy, 152 N.E. 687, 21 Ohio App. 
214. (5) Where a testator made a 
binding contract to give his property 
to his son, his other heirs have no 
standing to question the probate of 
a will disposing of the property to the 
son for life, with remainder to his 
children; because, even if the will 
were set aside, the property would not 
go to them. Kane vy. Hudson, 112 N. 
H.1683, 273° LI, 850. 


[b] Alien incapable of inheriting 
is not a person interested. Jele y. 
Lemberger, 45 N.E. 279, 163 Ill. 338. 


[c] Father of granddaughter of 
testatrix, being a stranger in blood to 
the testatrix, and being wholly in- 
capable of inheriting from her, even 
if the granddaughter had been dead 
at the death of the testatrix, had no 
such interest as entitled him to have 
the probate in common form set aside, 
or to question the testamentary ca- 
pacity of the testatrix. Ligon v. 
Hawkes, 75 S.W. 1072, 110 Tenn. 514. 


44. Succession of McBurney, 111 
So. 86, 162 Ia. 758. 


45. Succession of Serres, 67 So. 
356, 186 La. 531; Haines v. Little, 
(Tex.Civ.App.) 242 S.W. 266. 


46. Braasch v. Worthington, 67 So. 
1003, 191 Ala. 210, Ann.Cas.1917C 903. 


47. Ala.—Cain y. Burger, 121 So. 
17, 219 Ala. 10. 


Iowa.—In re Fallon’s Will, 77 N.W. 
5i5, LOT) Lowa, 120. 


Meee saa v. Hosmer, 14 Mich. 


N.Y.—In re Brown, 47 Hun 360; 
Matter of Milliken’s Will, 66-N.Y.S. 
724, 32 Misc. 317; Matter of Rup- 
paner’s Will, 37 N.Y.S. 429, 15 Misc. 
654, 25 N.Y.Civ.Proc. 158, 1 Gibb.Surr. 
445 [aff 41 N.Y.S. 212, 9 App.Div. 422]. 


; Pa.—Ballard y. Maxwell, 4 Leg.Op. 
03. 


S.D.—Halde v. Schultz, 97 N.W. 369, 


Bei) 068, Coda 


prived of nothing by the will but is given benefits 
he otherwise could not have had;*® it refers to one 
who is affected detrimentally by being deprived of 
a right he would have otherwise had in the absence of 
a will.4® So, heirs of a legatee whose legacy has 
lapsed by reason of his death before that of the tes- 
tator have no interest in contesting the will.°® That 
children of one entitled to contest the will in pro- 
bate court were legatees gave them no right of con- 
test therein, and hence no right to contest 1t in eq- 
uity after his death.°1 A contestant who possesses 
successive and distinct interests cannot be compelled 
to abandon one before asserting the other.®? 


State,°? both in virtue of its rights under escheat 
to the property of intestates who die without heirs,°** 
and as parens patrie for the protection of the in- 
terests of any possible unknown heir who might 
appear,°® may bring suit to contest a probated will. 


Heir excluded by prior will. An heir is entitled 
to contest the will of a decedent which was probat- 
ed, although he was also excluded by a previous will 
which had not been probated, as the previous will 
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might never ke offered for probate, and, if so, might 
also be the subject of contest;°® but an heir is not 
entitled to contest a will where he has been excluded 
by an earlier probated will which is admitted to be 
valid.®? 

Defendant in action to contest may, if otherwise 
entitled to contest, file a bill in his own behalf.*® 


Contravention of public policy. <A contestant who 
has purchased legacies for the purpose of withdraw- 
ing opposition to an action to set aside the will will 
be denied the relief, since such agreements are con- 
trary to public policy.®® 


[§ 672] b. Assignecs and Donees of Heir.°° In 
some jurisdictions it is held, in the absence of stat- 
utory permission, that assignees, grantees, and do- 
nees of an heir have no such interest in the will 
of the testator as will enable them to contest its. 
validity,®! and that the right of action itself is not 
assignable or the subject of conveyance.*2 In oth- 
ers, however, the rule is that the assignee of a per- 
son entitled to contest has such interest as will en- 
able him to maintain the contest.®% 


17 S.D. 465. 
Tenn.—Bowers v. McGavock, 85 S. 
Wei S93, 114 Tenn. 4333... Ligon: Vv; 


Hawkes, 75 S.W. 1072, 110 Tenn. 514; 
Gore v. Howard, 30 S.W. 730, 94 Tenn. 
577; Cornwell v. Cornwell, 11 Humphr. 
485; Wynne v. Spiers, 7 Humphr. 394. 


[a] Interest of divorced husband 
in the estate of his divorced wife, 
contingent on the death of their 
minor child, does not render him in- 
terested. Halde v. Schultz, 97 N.W. 
B69, La SD: 460; 


[b] Next of kin of heir ordinarily 
has no such interest as will enable 
him to contest a will, although, where 
the will appoints a guardian, the next 
of kin of a minor heir may contest 


the will. Taff v. Hosmer, 14 Mich. 
249. 
[ec] Kinsman who is not the near- 


est of kin (1) and who would take 
nothing under the statute of distribu- 
tion if there were no wlil cannot con- 
test a will. Ligon v. Hawkes, 75 S. 
Wec1072,/, 110: Tenn. 514; Gore >v. 
Howard, 30 S.W. 730, 94 Tenn. 577; 
Wynne vy. Spiers, 7 Humphr. (Tenn.) 
394. (2) So a grandson of the tes- 
tator cannot contest the will, unless it 
appears that his own father is dead. 
Gore v. Howard, supra; Cornwell v. 
Cornwell, 11 Humphr. (Tenn.) 485. 


[d] Inchoate dower interest.—The 
widow of one declining to contest a 
will while living cannot contest it 
in equity because of her inchoate 
dower interest. Cain v. Burger, 121 
SOmel(y 29) Ala. 10. 


4s. Ariz.—In re Biehn’s Estate, 18 
Pa): L112. 


Ill—Selden v. Illinois Trust, etce., 
Bank, 87 N.E. 860, 239 Ill. 67, 130 Am. 
S.R. 180. 


Miss.—Biles v. Dean, 14 So. 536. 


N.Y.—Matter of Hoyt’s Will, 106 
N.Y.S. 359, 55 Mise. 159 [aff 107 N.Y. 
S. 1130, 122 App.Div. 914]. 


Ohio.—Leedy v. Cockley, 
Cir CtUN:s. 72: 


[a] hus a person who takes more 
under a will than he would as heir is 
not a person interested. Biles v. 
Dean, (Miss.) 14 So. 536; Matter of 
Hoyt’s Will, 106 N.Y.S. 359, 55 Misc. 


14 Ohio 


159 [aff 107 N.Y.S. 1180, 122 App.Div. 
914]. 


49. In re Biehn’s Estate, 
ao eet (ACG () Yea la lp 24, 


50. Leatherwood v. Stephens, (Tex. 
Commn.App.) 24 S.W.(2d) 819 [aff 
(Civ.App.) 13 S.W.(2d) 726]. 


51. Cain) v. Burger, 122.So0717, 219 
Ava. 10: 


52. Hamill v. Hamill, 
162 Md. 159, 82 A.L.R. 878. 


[a] Rule applied as to caveator 
after probate who could claim either 
under a previous will or as_ heir. 
Hamill v. Hamill, 159 A. 247, 162 Md. 
159, 82 AUR: S78: 


53. Capacity or right of state to 
sue generally see States § 458. 


54. State v. Rector, 8 P.(2d) 323, 
134 Kan. 685; State v. Nieuwenhuis, 
178 N.W. 976, 438 S.D. 198, But see 
In re Leslie’s Hstate, 156 N.Y.S. 346, 
350, 92 Misc. 663 [aff 161 N.Y.S. 790, 
175 App.Div. 108] (where the court 
said, obiter, “it has never been under- 
stood that the ultimate right of the 
state in what is known as caducary 
successions, including escheats, en- 
titled it to contest the probate of a 
will of an heirless person in order 
to promote its right to escheats. The 
will of an heirless testator stands 
free from attack in that quarter. It 
would be contrary to public policy 
and to all principles of the common 
law, nay, contrary to all rights se- 
cured to our citizens by our consti- 
tutions of government, if the state 
could promote its caducary succession 
by a resort of that kind of its own 
courts of justice’’). 


55. State v. Rector, 8 P.(2d) 
134 Kan. 685. 


56. (Marm'v. Barnes; 267, bs oy 1216 
Kan. 84; Murphy’s Ex’r v. Murphy, 
65 S.W. 165, 28 Ky.L. 1460. 


57. Wilcoxon v. Wilcoxon, 46 N.E. 
369, 165 Ill. 454, 2 Prob.Rep.Ann. 106; 
Cowan v. Walker, 96 S.W. 967, 117 
Tenn. 135. 


5S. McCreery v. Bartholf, 137 N. 
BE. 242, 305 )LI 325. 


59. Walker vy. Hollister, 
N.P.N.S. 225. 


60. Who may oppose probate see 


(Ariz.) 


159 A. 247, 


323, 


20 Ohio} 


supra §§ 631-638. 


61. Havill v. Havill, 163 N.E. 428, 
332 Ill. 11; McDonald v. White, 22 
N.E. 599, 130 Ill. 493. 


[a] Purchaser after probate of 
will cannot maintain a bill to contest 
its validity. McDonald v. White, 22 
N.E. 599, 130 Ill. 493. 


62. Selden v. Illinois Trust, etc., 
Bank, 87 N.E. 860, 239 Ill. 67, 130 Am. 
S.R. 180; Staude v. Tscharner, 58 N.E. 
317, 187 Ill. 19; Storrs v. St. Luke’s 
Hospital, 54 N.E. 185, 180 Ill. 368, 72 
Am.S.R. 211; McDonald v. White, 22 
N. Ey 599, 130) Diy 498% daitcon save 
Hawkes, 75 S.W. 1072, 110 Tenn. 514. 


63. Cal.—In re Baker’s Estate, 150 
P98 oF LTONCale aise 


N.C.—In re Thompson’s Will, 101 
SEs 107, L178 NEG. 540. 


Va.—Savage v. Bowen, 49 S.E. 668, 


103 Va. 540. * 

W.Va.—Childers v. Milam, 70 S.E. 
118, 68 W.Va. 503. 

Wis.—Komorowski v. Jackowski, 


159 N.W, 912, 164 Wis. 254. 


[a] Rule applied.—The grantee of 
an heir of the testator has such an 
interest in the controversy as en- 
titles him to contest a will found and 
filed for probate after the grant, by 
which the testator devised the land 
to the grantor’s children. Savage v. 
Bowen, 49 S.E. 668, 103 Va. 540. 


[b] In New York a person who 
holds title to land, through an heir, 
is entitled to attack the validity of 
a will and its probate. Carthage 
Development Co. v. Cushman, 166 N.Y. 
S. 483, 101 Misc. 57. 


[c] In Texas (1) statutes provide 
that any person interested in a pro- 
bated will may sue to contest the 
validity thereof within four years 
after its admission to probate (Rev. 
St. [1925] art 5334), (2) and, in addi- 
tion to such a suit, any heir at law 
of the testator or other person in- 
terested in his estate may sue to 
cancel a will for forgery or other 
fraud within four years after the dis- 
covery of such forgery or fraud (Rev. 
St. [1925] art 5336). (3) “The two ar- 
ticles were not intended by the Legis- 
lature to cover the same state of, 


tor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 673-674] 


[§ 673] c. Crediters. A creditor of a decedent,** 
or of an heir,®® is not, it has been held, entitled ‘to 
contest the will. The. privilege has been extended, 
however, to a creditor of an heir who has obtained a 
lien on the property of deceased as that of the heir.*® 


[§ 674] d. Widow and Children. Under the stat- 
utes of some states, the widow®? and children®® of 
the testator, not being bound by the will, have no 
right to contest the validity thereof. In other states 
it is held that the widow®® and children?® may con- 
test the will regardless of their pecuniary interest 
therein. The right of a surviving wife, who is the 
deceased husband’s only heir at law, to contest the 
husband’s will has been upheld;*! and a widow may 
contest a provision in her husband’s will which 
would work material injury to her interest,7? as 
where the testator attempts to dispose of community 
property as his separate estate.73 Although a widow 
has renounced the provisions of her deceased. hus- 
band’s will which has been probated, she has such 
an interest as entitles her to contest the will, where 
there is in existence a previous will giving her the 
entire estate, whatever may be the rule where there 
1s no other will in existence.** So, a widow who has 
elected to renounce the provisions made for her in 
the will and to take under the statutes of descent 
has an interest sufficient to enable her to contest.75 
A widow who takes under the will the same estate 
she would have taken had her husband died intestate 
eannot contest the will.7® Where the widow’s right 


facts, but, upon the contrary, had 
reference to a different situation.” 
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478, 146 Mo. 333, 346, 69 Am.S.R. 615; 
Bloor v. Platt, 84 N.E. 604, 
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to administer on her husband’s estate, although pre- 
ferred, is not absolute, but contingent, it is not such 
an interest in the estate as entitles her to contest the 
will.7? 


Adopted child’® is a “person interested” within 
the meaning of statutes limiting the contest of a 
will to such persons where such child has fulfilled 
his obligations under the adoption contract,’® even 
though there was a failure on the part of the adopt- 
ing parents to comply with the legal requirements 
of adoption.®® So, the surviving issue of an adopted 
child who has predeceased the adopting parent has 
an interest sufficient to enable him to contest the 
will of such adopting parent.® 


Illegitimate children are not ordinarily entitled 
to attack the probate ;*? and so, where such child has 
ne right in the absence of a will to succeed to the 
estate of legitimate relatives of its putative father, 
it has no right to contest the will of such relative.*? 
Where a statute makes an illegitimate child the heir 
of another illegitimate child of the same mother, 
such heir has the right to contest a will of the de- 
ceased illegitimate child,** and so have the legitimate 
children of another deceased illegitimate child of 
the same mother.®° 


What law governs. The right of a surviving wife 
to contest a will, in so far as it affects the title of 
real estate, is governed by the laws of the state with- 
in which the real estate is situated.8¢ 


W. toe ne Tex. 30 [rev (Civ.App.) 68 


78 Ohio} S.W 


Dickson y. Dickson, (Commn.App.) 5 
S.W.(2d) 744, 746. (4) In a suit 
brought under the statute to cancel 
a will as a forgery, it was held that 
a mere donee of the heir was not such 
a ‘person interested” as to entitle 
him to maintain the suit (Ransome v. 
Bearden, 50 Tex. 119), (5) but the 
right of action granted by art 5334 is 
assignable and is the subject of con- 
veyance (Dickson Vv. Dickson, 
(Commn.Apnv.) 5 S.W.(2d) 744 [rev 
(Civ.App.) 286 S.W. 295]), (6) a “per- 
son interested’ within such statute 
being one having an interest in de- 
ceased’s estate within four years after 
probate (Dickson y. Dickson, (Commn. 
App.) 5 S.W.(2d) 744 [rev (Civ.App.) 
286 S.W. 295]), (7) and including as- 
signees, grantees, and donees of an 
heir (Dickson vy. Dickson, (Commn. 
App.) 5 S.W.(2d) 744 [rev (Civ.App.) 
286 S.W. 295]). (8) The grantees of 
a widow’s interest in deceased’s estate 
were held to have sufficient interest to 
contest a foreign will previously ad- 
mitted to probate. Holland v. Jack- 
son, (Civ.App.) 19 S.W.(2d) 428 [rev 
on other grounds (Commn.App.) 37 
S.W.(2d) 726]. 

64. Ala.—Montgomery v. Foster, 8 
349 91 Ala. 613. 


So. 
Ga.—Hooks v. Brown, 53 S.E. 583, 
125 Ga. 122. 


La.—State Nat. Bank v. Evans, 32 
La.Ann. 464. 


Md.—Shultz v. Houck, 29 Md. 24. 


Tex.—Thompson y. Dodge, (Civ. 
App.) 210 S.W. 586. 


[a] Ancillary probate—Thompson 
v. Dodge, (Tex.Civ.App.) 219 S.W. 586. 


65. Keeler v. Lauer, 85 P. 541, 
73 Kan. 388; Shepard’s Estate, 32 A. 
1049, 170 Pa. 323; Gore v. Howard, 
20 S.W. 730, 94 Tenn. 577. 


66. Watson v. Alderson, 48 S.W. 


46, 14 Ann.Cas. 332. 


“A lien creditor whose lien attaches 
the moment that title is vested in his 
debtor by descent cast, although by 
virtue of his lien judgment he had 
no interest in the estate of the de- 
ceased, has the same direct and im- 
mediate interest in the probate of a 
will by which that title would be di- 
vested that an heir at law has.” Wat- 
son v. Alderson, supra. 


67. ‘Saunders v. Saunders, 141 N.E. 
708, 310 Ill. 371; In re Fallon’s Will, 
77 N.W. 575, 107 Iowa 120; McMechen 
v. McMechen, 17 W.Va. 683, 41 Am.R. 
682. 


{a] Thus a widow cannot contest 
where her share cannot be affected by 
husband’s will unless she consents 
thereto. In re Fallon’s Will, 77 N.W. 
575, 107 Iowa 120. 


[b] In Pennsylvania (1) the rule 
of the text was upheld in some early 
decisions (McMasters v. Blair, 29 Pa. 
298; Kase’s Hstate, 10 Pa.Dist. 497, 
25 Pa.Co. 585), (2) but more recently 
it was said, “The widow of a testa- 
tor who died without issue since De- 
cember 31, 1917, has a right to con- 
test his will, because, under the In- 
testate Act, she is given a special 
allowance of $5000 before the estate 
of an intestate is divided between her 
and the collateral heirs’ (Walton’s 
Estate, 15 Pa.Dist.&Co. 447, 452). 


68. McIntire v. McIntire, 15 A. 218, 
64 N.H. 609; In re Barker’s Estate, 31 
P. 976, 5 Wash. 390. 


69. Dexter vy. Codman, 19 N.E. 517, 


148 Mass. 421; Miller v. Miller, 5 
Heisk. (Tenn.) 723. 
70. Watson vy. Alderson, 48 S.W. 


478, 146 Mo. 333, 69 Am.S.R. 615. 


71. Woodville v. Pizzati, 81 So. 
127, 119 Miss. 442. 


72. Allardyce v. Hambleton, 70 S. 


73. Allardyce v. Hambleton, supra. 


74 Murphy’s Ex’r v. Murphy, 65 
S.W. 165, 23 Ky.L. 1460. 


75. Herbert v. National City Bank, 
165 N.E. 80, 88 Ind.App. 626. 


76. Beene Ms Egbert, 217 S.W. 365, 
186 Ky. 486. 


77. Egbert v. Egbert, supra. 


aoe pean of inheritance by adopt- 
ed ch 


Generally see Adoption of Children § 


From quasi-adoptive narent see Adop- 
tion of Children § 21. 


79. In re Biehn’s Estate, 
18 P.(2d) 1112. 


Contracts to adopt see Adoption of 
Children §§ 17-30. 


80. In re Biehn’s Estate, (Ariz.) 18 
P.(2d) 1112. 


81. Bernero v. 
74, 267 Mo. 427. 


82. In re Silva’s Estate, 261 P. 40, 
32 Ariz. 573; Ducre v. Succession of 
Ducre, 123 So. 644, 168 La. 973; Hahn 
v. Hammerstein, 198 S.W. 833, 272 
Mo. 248. 


[a] Subsequent legitimizing stat- 
uwte.—Adult illegitimate children, born 
before statute legitimizing all chil- 
dren thereafter born became effective, 
cannot contest their father’s will. 
In re Silva’s Estate, 261 P. 40, 32 
Ariz. 573s 


638. Rijos v. Folgueras, 19 Porto 
Rico 141; Rijos v. Pena, 19 Porto Rico 
139. 

84 McCline v. Ridley, 
736, 134 Tenn. 164. 


85. McCline v. Ridley, supra. 


86. Woodville v. Pizzati, 80 So. 
127, 119 Miss. 442. 


(Ariz. ) 


Goodwin, 184 S.Ww. 


183 S.W. 
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[§ 675] e. Persons Cited in or Contesting Probate 
Proceedings.®* In the absence of a statute to the 
contrary, an interested party 1s not precluded from 
contesting a will by the fact that. he was a party to 
the probate proceedings, or appeared and consented 
thereto;*® but in some states the right to contest 
a will after probate is limited to such interested per- 
sons as were not parties to or did not oppose the 
probate proceedings.*® One who presented himself 
as a contestant in the probate court, but afterward 
withdrew, was not a “party to the proceeding,”®® 
and the mere filing of a written opposition to the pro- 
bate of a will, which is abandoned and dismissed be- 
fore any issues of fact are raised thereon, does not 
constitute a “contest” to its probate.9t Where a 
will is “contested” by filing in the court where it is 
offered for probate allegations in writing that the 
will was not duly executed, or as to the soundness 
of mind of the testator, or of any other valid objec- 
tions thereto,°? the fact that a person interested in 
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contest by rendering financial or other assistance to 
the contestant does not make him a contestant if 
he has not participated of record in the filing of the 
required allegations.°? 


[§ 676] f. Abatement by Death of Parties. In 
some jurisdictions only persons interested in the 
will at the time of its probate may contest,°* and‘so 
it is held that a right of action to contest a will does 
not survive,®?® and that a person subsequently ac- 
quiring his interest by descent has no right to con- 
test;°® and the fact that the action is begun before 
the death of the party having the right of action 
confers no right on his personal representatives, 
heirs, or devisees to be substituted as complain- 
ants.97 A different rule is adhered to, however, in 
other jurisdictions which hold that on the death of 
a contesting heir the contest is not terminated®® but 
may be revived and continued in the name of the 
executor, administrator, devisee, legatee, or heir of 
the deceased contestant ;9® and, where this view pre- 


the estate has obtained a voice in the conduct of the 


87. Conclusiveness of probate pro- 
ceedings generally see infra §§ 1092- 
1094. 


Estoppel of parties to probate pro- 
ceedings see infra § 677. 


88. Gueydan v. Montague, 33 So. 
61, 109 La. 38; In re Soule’s Will, 46 
tune 66ie (att 17 INE 486385" 109) No Ye 
662]. 


[a] Iv Mlinois the proponents of a 
will are bound by the final judgment 
admitting to probate, but the con- 
testants are not and may, within the 
time specified by statute, file a bill in 
chancery to contest the will. Stuke v. 
Glaser, 79 N.E. 105, 223 Ill. 316. 


[b] Im Iowa (1) it was held that, 
where the contestants appeared when 
a will was offered for probate and 
filed objections thereto, and the issues 
were tried and determined against 
them, they cannot subsequently in- 
stitute a contest in an original action 
and again try the identical issue. 
Smith vy. James, 38 N.W. 160, 74 Iowa 
462. (2) So it was said that per- 
sons personally served with notice of 
the probate proceedings were not en- 
titled after probate to contest, their 
remedy being for the benefit solely 
of those not served with notice, or on 
whom only constructive service has 
been had. Gregg v. Myatt, 42 N.W. 
461, 48 N.W. 760, 78 Iowa 703. (3) 
This decision was, however, expressly 
overruled in a case holding that per- 
sons who were personally served with 
notice of the probate proceedings but 
failed to appear or contest therein 
may, within the time limited by stat- 
ute, bring an action to set aside the 
will after probate. Kelly v. Kelly, 138 
N.W. 851, 853, 158 Iowa 56. (4) In 
an earlier case in which it did not ap- 
pear whether there was personal 
service in the probate proceedings on 
the contestants or whether they ap- 
peared therein, the right to contest 


after probate was upheld. Leighton 
v. Orr, 44 Iowa 679. 

89. Ala.—Breeding v. Grantland, 
33 So, 544, 1385 Ala; 497; Knox v. 


Paull, 11 So. 156, 95 Ala. 505. 


Ca].—In re Robinson’s Estate, 39 P. 
862, 106 Cal. 493; In re Smith’s Hs- 
tate, (App.) 295 Pr 75. 


Ind.—Clearspring Tp. v. Blough, 88 
INGE bide SOM Nes 69" 173 Ind. 15s 
Duckworth v. Hibbs, 38 Ind. 78. 


Kan.—Craig v. Langmade, 232 P. 


237, 117 Kan. 504 [cert den 45 S.Ct. 
638, 268 U.S. 704, 69 L.Ed. 1166]. 


Va.—Dillard' av. Dillard@sS ExT 738 
Va. 208 


90. Dillard v. Dillard’s Ex’r, 
pra. 


91. In re Robinson’s Hstate, 39 P. 
862, 106 Cal. 4938; Wait v. Westfall, 
68 N.H. 271, 161 Ind. 648. 


92. Breeding v. Grantland, 33 So. 
544, 1385 Ala. 497. 


93. Breeding v. Grantland, supra. 


94, Cain v. Burger, 121 So. 17, 219 
Ala. 10; Allen v. Pugh, 89 So. 470, 206 
Ala. 10. 


95. Ex parte Liddon, 145 So. 144, 
225 Ala. 683; Cain v. Burger, 121 So. 
17, 219 Ala. 10; Diffenderffer v. Grif- 
fith, 57 Md. 81; Ligon v. Hawkes, 75 
S.W. 1072, 110 Tenn. 514. 


su- 


96. Allen vy. Pugh, 89 So. 470, 206 
Ala. 10. 
{a] Acquisition pending appeal of 


another’s contest.—One who was neyv- 
er authorized to become a contestant 
in the probate court because acquir- 
ing his interest by descent pending 
an appeal in the contest of another 
party cannot contest in chancery. 
Allen v. Pugh, 89 So. 470, 206 Ala. 10. 


Assignee and donee of heir see su- 
pra § 672. 


97. Ex parte Liddon, 145 So. 144, 
225 Ala. 683. 


98. In re Baker’s Estate, 150 P. 
989, 170 Cal.” 578; Crawfordsville 
Trust Co, .v. Ramsey, 98 N.W. 177,178 


Ind. 258; In re Riggs’ Hstate, 241 P. 
TiO OM Owe ao 
130 P. 748, 72 Wash. 462. 


[a] Rule applied where will con- 
testant died pending appeal from de- 
cree in her favor. In re Riggs’ Es- 
tate, 241 P. 70, 120 Or. 88. 


99. Cal.—In re Baker's Estate, 150 
1A Wes, TOE LA gs. 


Ind.—Crawfordsville Trust Co. v. 
Ramsey, 98 N.H. 177, 178 Ind. 258. 


Or.—In re Riggs’ Bstate, 241 P. 


70, 120 Or. 38. 


Tex.—Dickson v. Dickson, (Commn., 
App.) 5 S.W.(2d) 744 [rev (Giv. App.) 
286 S.W. 295]. 


Wash.—Ingersoll v. Gourley, 139 P. 
207, 78 Wash. 406, Ann.Cas.1915D 570; 


Ingersoll v. Gourley, ' 


Ingersoll v. Gourley, 130 P. 743, 72 


Wash. 462. 


[a] In TIllinois (1) it was held that 
a right of action to contest a will 
does not survive (Selden v. Illinois 
Trust, ete., Bank, 87 N.E. 860, 239 Ill. 
67,2 430 4 AmsS: Ri 2180: Staude v. 
Tscharner.w58 NW itl. £82 Di eno 
Storrs v. St. Luke’s Hospital, 54 N.B. 
1855 180) Se. SiGss eT 2 Aum ise tele 
(2) and the fact that the action was. 
begun before the death of the party 
having the right of action confers no 
right on his personal representatives, 
heirs, or devisees to be substituted as 
plaintiffs (Selden v. Illinois Trust & 
Savings Bank, 184 F. 872, 107 C.C.A. 
196; Selden v. Illinois Trust, ete., 
Bank, 87 N.E. 860, 239 Ill. 67, 130 Am. 
S.R. 180). (3) Under a statute passed 
in 1919, however, the right to contest 
in case of the death of a person in- 
terested in the will within one year 
after probate survives and descends 
to his heir, legatee, devisee, executor, 
administrator, grantee, or assignec; 
and, if suit is brought by any person 
interested who dies before final de- 
termination thereof, the suit does not 
abate but survives and descends. E 
(1919) p 991; Cahill Rev. St. (1925) 
ec 148 § 7. (4) An appeal from the 
order of the county court probating 
the will is not the beginning of a suit 
to contest within the statute. Glos 
v. Glos, 173 N.E. 604, 241 Tl. 447, 72 
A.L.R. 1328 [aff 255 Tll.App. 567, 72 
A.L.R. 1328]. (5) The statute was 
not retroactive, and a contest pending 
on the date it became effective could 
not be revived on the death of plain- 
tiff thereafter. Havill vy. Havill, 163 
N.E. 428, 332 Ill, 11, 


[b] In Ohio (1) personal represent- 
atives and heirs of a person entitled 
to contest a will may after his death 
within the statutory period maintain 
the suit. Chilcote v. Hoffman, 119 N. 
E. 364, 97 Ohio St. 98, L.R.A.1918D 
575. Contra De Bow v. Church, 10 
Ohio N.P.N.S. 444; Taylor v. Taylor, 
5 Ohio N.P.N.S. 328. (2) So, on the 
death of plaintiff, in an action to con- 
test a will, the action may be revived 
in the name of plaintiff’s representa- 
tive. Heimrich y. Dechant, 11 Ohio 
N-B:N-Si 511. @) An earlier deci- 
sion of the court of common pleas to 
the contrary (Rockwell v. Blaney, 5 
Ohio N.P.N.S. 580) (4) was reversed 
on appeal to the circuit court (see 
Heimrich y. Dechant, supra [refer- 
ring to such reversal]). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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vails, a devise to his wife by the person entitled 
to contest cuts off the right of his children. In still 
another jurisdiction it is held that, although only 
persons interested in the will at the ‘time of its pro- 
bate may contest? and a person subsequently acquir: 
ing his interest by descent has no right to prosecute 
a “contest, 5 notwithstanding the death of all the 
contestants, the action survives! and cannot be aS 
missed,° and no motion to revive it is necessary,® 
but that the substitution of the personal representa- 
tive of the deceased contestants as parties is not nec- 
essary’ or proper,® it being the duty of the trial 
court, in the absence of representatives of the inter- 
est of the contestants, to see that the question of 
whether there was or was not a will is finally de- 
termined.® 


Death of one of several contestants does not abate 
the proceedings;1® and the survivors may carry 
them on to a conclusion without bringing in the rep- 
resentative of deceased. 


[§ 677] 6. Estoppelt?—a. In General. A person 
interested is not estopped to contest a will by the 
mere fact that he was a party to the probate pro- 
ceedings,!* or consented to the entry of the decree 
admitting the will to probate,14 or offered the will 
for probate and testified in support thereof,!® or, 
in the absence of an election to stand by or uphold its 
validity, by the fact that he was present at its ex- 
ecution and testified in the probate proceedings;*® 
nor is he estopped by the fact that he had full 
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knowledge all the time administration proceedings 
were going on, made no objections thereto, and gave 
no notice of his intention to contest.17 So, consent 
to probate in one jurisdiction does not estop a party 
adversely interested in the estate to contest in an- 
other jurisdiction;1® and the acquiescence of a bene- 
ficiary in the probate of a will in one jurisdiction, 
which proceeding was subsequently there annulled in 
favor of a later will, does not estop him from seeking 
to have the probate of the earlier will annulled in an- 
other jurisdiction:+® A person interested who has 


not opposed probate of the will is not estopped to 


contest it by the fact that others have unsuccessful- 
ly opposed the probate;?° and a person not made a 
party to a former contest and not charged with 
knowledge thereof is not estopped to file a second 
suit.21_ A party defending a former contest cannot, 
however, without satisfactory explanation of his 
contradictory position, inaugurate a contest of his 
own on the same grounds as the former one;?? and 
a devisee and legatee, who besides accepting ‘and re- 
taining benefits ‘under the will*® joined in and rec- 
ommended to the court the compromise of a contest 
brought by another heir and devisee, is estopped 
from thereafter contesting the will, in the absence 
of any claim that he was a victim of fraud or misrep- 
resentation, or was mentally incapable of under- 
standing and appreciating his rights.2* Similarly a 
party to a former proceeding to construe the will 
in which its validity was alleged is estopped by his 
failure then to question it.25 A widow is not es- 


[ec] In New York (1) wegen Oe 9. Braeuel vy. Reuther, supra. N-Cy 595) 
statute authorizing one interested as * = A F 
a devisee, legatee, or otherwise, op eee: Diffenderffer v. Griffith, 57 Md. Sioa Ce pete Eee 
as an heir at law, next of kin, or oth- 7 ; , 95 Ma 451 C ’ D , 
erwise to bring the suit (Code Civ. 11. Diffenderffer v. Griffith, supra. i : 
Proc. § 2653a), (2) where the testa-| 49 agreements affecting right to [a] Thus, where certain of the 


tor’s son survived the testator but 
died within the time limited for bring- 
ing the suit without having brought 
it, the issue of the son have no inter- 
est sufficient to entitle them to con- 
test a will relating to personalty 
(Irving v. Rees, 131 N.Y.S. 523, 146 
App.Div. 703); (8) but the adminis- 
trator of the son has (Judson v. Sta- 
ley, 148 N.Y.S. 733, 163 App.Div. 62). 
(4) Where a party, claiming an estate 
by inheritance, files a bill for the pur- 
pose of setting aside a will, and dies 
pending the suit, his devisee may file 
an original bill of revivor and supple- 
ment, and if his right as devisee be 
admitted or established, he will be 
entitled to the benefit of the proceed- 
ings in the original suit. Brady v. 
McCosker, 1 N.Y. 214, How.App.Cas. 
480, 4 How.Pr. 291, 3 Den. 610. 


1. Dickson  v. Dickson, (Tex. 
Commn.App.) 5 S.W.(2d) 744 [rev 
(Civ.App.) 286 S.W. 295]. 


2. Braeuel v. Reuther, 193 S.W. 
283, 270 Mo. 603, L.R.A.1918A 444, 
Ann.Cas.1918B. 533. 

3. Braeuel v. Reuther, supra. 


[a] Administrator of heir has, un- 
der Rev. St. (1909) § 105, authorizing 
administrators to prosecute actions 
for torts, no authority to prosecute a 
will contest. Braeuel v. Reuther, 193 
S.W. 283, 270 Mo. 603, L.R.A.1918A 
444, Ann.Cas.1918B 533. 


4  Braeuel v. Reuther, supra, 
5. Braeuel v. Reuther, supra. 
6. Braeuel v. Reuther, supra. 
7. Braeuel v. Reuther, supra. 
8. Braeuel v. Reuther, supra. 


contest will see supra §§ 641-649. 


13. Gaither v. Gaither, 23 Ga. 521; 
average v. Montagne, 33 So. 61, 109 
a. 38. 


Right of persons cited in or con- 
testing probate proceedings generally 
see supra § 675. 


14. Bowen v. Howenstein, 39 App. 
D.C. 585, Ann.Cas.1913E 1179; Shea v. 
Bergen, 110 N.Y.S. 572, 59 Misc. 294. 


15. In re Biehn’s Estate, (Ariz.) 18 
P.(2d) 1112; Succession of Gilmore, 
102 So. 94,157 La.’ 130. 


[a] Rule applied where the peti- 
tioner’s probation of the first wills 
was based on erroneous legal advice 
of his defendant brother, an attorney 
at law and colegatee of the will pro- 
bated, in whom he had implicit con- 
fidence and who advised him that the 
subsequent wills were void. Succes- 
sion of Gilmore, 102 So. 94, 157 La. 
130. 


16. Moore v. Martin, 
App.) 273 S.W. 961. 


17. Foley v. O’Donaghue, 77 N.E. 
352, 167 Ind. 134. 


48. erally. Prallj56.App.b:C: 83s, 
13 F.(2d) 305 [motion gr in part 56 
App.D.C. 336, 15 F.(2d) 735]; Wood- 
ville v. Pizzati, 81 So. 127, 119 Miss. 
442. 

19. Gilmore v. Gilmore, 110 So. 111, 
144 Miss. 424. 


20. In re Dorn’s Hstate, 212 P. 206, 
190 Cal. 343; In re Jenkinson’s Estate, 
1 P.(2d) 551, 115 Cal.App. 442. 


21. Mills v. Mills, 143 S.E. 130, 195 


(Tex.Civ. 


testator’s heirs filed a petition pro- 
testing against a caveat of other heirs 
to the will, stating that on their per- 
sonal knowledge the allegations in 
the caveat as to fraud, undue influ- 
ence, etc., were untrue, and praying 
that the administration be continued 
tby the present executors without fur- 
ther interference, they could not, aft- 
er such caveat had been dismissed, 
contest the will on the same grounds 
without a satisfactory explanation of 


their former contradictory state- 
ments. Reichard v. Izer, 52 A. 592, 95 
Md. 451. 


{[b] Explanation held insuffiicient,— 
Allegations that the position original- 
ly taken was at the request of the ex- 
ecutors, the party not being in posi- 
tion then to ascertain facts which 
since came to his knowledge; that the 
executor had stated the will could be 
set aside for fraud, but it would be 
better not to, as long litigation would 
result, there being no allegation to 
whom this statement was made; that 
the executor’s account filed after the 
party’s action in the first contest 
aroused him to the importance of an 
investigation, the account having no 
bearing on the validity of the will; 
that letters written by the executor 
revealed undue influence, such let- 
ters being in the possession of the 
caveators of the first caveat and 
available to the contestant at the 
time he opposed such caveat. Reich- 
ard v. Izer, 54 A. 79, 96 Md. 495. 


23. See infra § 678. 

24. Erdman vy. Louisville Trust 
Co., 248 S.W. 1030, 198 Ky. 497. 

25. In re Lloyd’s Will, 77 S.E. 955, 
NGdSIN C.5D Ole 


7 ‘ 
ee 
. a 


WILLS [§§ 677-678 


934 [68 C.J.] 


topped to contest by the fact that she renounced the 
will,?® or by the fact that after its probate she ask- 
ed the court to appoint one person rather than an- 
other as administrator with will annexed.?* A pur- 
chaser of property of the estate from the executor is 
not estopped thereby to contest the will under which 
the executor acted when neither the latter nor the 
beneficiaries were misled to their prejudice by the 
purehase;*° and grantees of a deed accepting a title 
which in part the grantor had only by virtue of a 
will are not estopped to contest the will where the 
conveyance neither directly nor indirectly refers to 
the will.2® The fact that the contestants dealt with 
the testator as a man of lawful age does not estop 
them from averring his minority in the proceed- 
ings;3® and the mistaken view of the testatrix as 
to the legal effect of her subsequent marriage on the 
will does not estop her heirs.$4 A deliberate aban- 
donment of the case by the contestant precludes his 
further prosecution thereof.*? 


Estoppel of one of several contestants suing to- 
gether does not preclude the others from obtaining 
the relief.** 


Executor contestant. The mere fact that the con- 
testant is a qualified executor of the will he is at- 
tacking does not estop him,** his right of action in 
such case not being affected by his subsequent res- 
ignation and discharge as executor;*° but an ex- 
ecutor who becomes such with knowledge of the 
facts is estopped thereafter to contest the will*® and 
he cannot do so without explaining the inconsisten- 


ey.37 
Defendants are not estopped to claim that a will 
was executed by the fact that they represented to 
the contestant that none had been, where their rep- 
resentations were not believed or acted on.’* 


That statute of limitations has not run does not 
prevent the application of the principle of estop- 
pel.*? 


[§ 678] b. Acceptance of Benefit under Will*°— 
(1) In General. A legatee who has accepted a bene- 
fit under the will and whose acceptance was not in- 
duced by fraud or misrepresentation is estopped to 
contest the will,4+ unless he repays the amount re- 
ceived*? or offers to do so.*? This rule applies par- 
ticularly where the will provides for forfeiture of all 
benefits conferred on devisees or legatees who con- 
test it;#* and it is especially applicable where, in 
addition to the fact that he took a benefit, the con- 
testant has acquiesced in its validity for many years 
and another party in interest acts on such aequies- 
cence and changes his position so that he eannot be 
restored to it.4° It operates to estop a devisee who 
went into possession under the will, leased the de- 
vised land, and collected the rents,#® an heir who 
joined with his wife in mortgaging property devised 
to her by the will,** and a legatee who with knowl- 
edge of all the facts permitted payment to his cred- 
itors of his annuity under the will;4® and one elaim- 
ing through a legatee or devisee who has received 
benefits under a will is in no better position than the 
person under whom he elaimed.42 Where prop- 


Herbert v. National City Bank, 
Miller v. 


26. 
165 N.E. 80, 88 Ind.App. 626; 
Miller, 5-Heisk. (Tenn.) 723. 

27. Miller v. Miller, supra. 

28. Rogers y. Colville, 238 S.W. 80, 
145 Tenn. 650. 

29. Holand v. Couts, 98 S.W. 236, 
100 Tex. 232. 

80. Moore v. Moore, 23 Tex. 637. 

Sl.) Hale vy. Hale, 19. S.E. 739, 90 
Va. 728. 

32. In re Holme’s Will, 152 N.Y.S. 
826, 167 App.Div. 242 [appeal dism 
DTN, 1088, 207 N.Y. 606]. 


33. Long v. Neal, 132 N.E. 252, 191 
Ind. 118; Floyd v. Floyd, 90 Ind. 130. 


24. Gaither v. Gaither, 23 Ga. 521; 
Molander vy. Anderson, 214 I1l.App. 
446. 


35. Molander v. Anderson, supra. 


36. Langhirt v. Hicks, 137 A. 482, 
153 Md. 31. 


37. Langhirt v. Hicks, supra. 

38. Wendl vy. Fuerst, 136 P. 1, 68 
Or. 283. 

69. In re Lloyd’s Will, 77 S.E. 955, 
161 N.C. 557. 


40. Election generally see supra 
DEG ITDING bot oS) ek Orn fis 

Estoppe!. by acceptance of benefit to 
attack validity of will generally see 
infra XIII in 69 C.J. 

41. U.S.—Utermehle v. Norment, 
PISCE. 291, 197 UWS!) 40,949 Lhd. 655 
faft 22° App.D:G. 31). 

Ga.—Branson v. Watkins, 23 S.E. 
204, 96 Ga. 54; Vance v. Crawford, 4 
Ga. 445. 

Tll.—In re King’s Estate, 141 N.E. 


416, 310 Ill. 90; Chaney v. Baker, 135 
N.E. 14, 302 ll. 481. 


Ind.—Hight v. Carr, 112 N.E. 881, 
185 Ind. 39; Crawfordsville Trust Co. 
v. Ramsey? 98 N.E. 127, 178 Ind. 258: 
Keys v. Wright, 60 N.F. 309, 156 Ind. 
521; Floyd v. Floyd, 90 Ind. 130. 


Kan.—Lanning v. Gay, 85 P. 407, 78 
PIsL0n T0miKan. 635 3- 


Ky.—Erdman v. Louisville Trust 
Co., 248 S.W. 1080, 198 Ky. 497. 


Ma.—Safe Deposit & Trust Co. of 
Baltimore v. Hanna, 150 A. 870, 159 
Md. 452, 72 A.L.R. 1128; Schmidt v. 
Johnston, 140 A. 87, 154 Md. 125; 
Peat v. Kooke, 126 A. 710, 146 Md. 


Mo.—Stone v. Cook, 78 S.W. 801, 
179 Mo. 534, 64 L.R.A. 287. 


N.Y.—Katz v. Schnaier, 34 
315, 87 Hun 343. 


Ohio.—Bender v. Bateman, 168 N. 
I. 574, 33 Ohio App. 66; Patterson v. 
Atkinson, 7 Ohio Apv. 495; Leedv v. 
Cockley, 32 Ohio Cir.Ct. 299; Leedy v. 
Cockley, 14 Ohio Cir.Ct.N.S. 72. 


Okl.—Company vy. Collins, 229 P. 
569, 1038 Ok). 153. 


Pa.—Landis v. Landis, 1 Grant 249. 


Tex.—Pryor v. Pendleton, 49 S.W. 
212, 92 Tex. 384. 


N.Y.S. 


Wash.—Rader v. Stubblefield, 86 P. 
560, 48 Wash. 334. 
[a] Acceptance under protest that 


the will was invalid, works an estop- 
pel notwithstanding the _ protest. 
Stone v. Cook, 78 S.W. 801, 179 Mo. 
534, 64 L.R.A. 287. : 


42. D.C.—Bowen v. Howenstein, 39 
App. D.C. 585; Ann.Cas. 19135 (1179; 


Ga.—Vance v. Crawford, 4 Ga. 445. 


Ind.—Hight v. Carr, 112 N.E. 881, 
185 Inds .39: 


Kan.—-Medill v. Snyder, 58 P. 962, 
61 Kan. 15, 78 Am.S.R. 307. 


Mo.—Stone v. Cook, 78 S.W. 801, 
179 Mo. 534, 64 L.R.A. 287. 


Ohio.—Bender v. Bateman, 168 N. 
E. 574, 33 Ohio App. 66. 


Pa.—In re Miller’s Estate, 28 A. 
441, 159 Pa. 562. 


Revocation of acceptance and res- 
Seep a benefit received see in- 
ra § 5 


43. Medill v. Snyder, 58 P. 962, 61 
Kan. 15,°78 Am.S.R. 307; Bender v. 
Payee 168 N.E. 574, 33 Ohio App. 


44. Bender v. Bateman, supra. 


45. Utermehle v. Norment, 25 S. 
Ct. 291, 197 U.S. 40, 49 L.Ed. 655 [aff 
22 App. DG es 1e 


4G. Leedy v. Cockley, 14 Ohio Cir. 
GtuN eS] 72: 


47. Starkey 
876, 166 Ind. 140. 


4c. Safe Deposit & Trust Co. of 
Baltimore v. Hanna, 150 A. 870, 159 
Md. 452, 72 A.L.R. 1128. 


49. Branson v. Watkins, 23 "Sim: 
204, 96: Ga. 54; In re King’s Estate, 
141 N.E. 416, 310 Ill. 90; Erdman vy. 
Louisville Trust Co., 248 S.W. 1030, 
198 Ky. 497; Patterson y. Atkinson, 7 
Ohio App. 495. 


[a] For example (1) an heir of the 
legatee (In re King’s Estate, 141 N.B. 
416, 310 Ill. 90), (2) or his widow (Erd- 
man v. Louisville Trust Co., 248 S.W. 
1030, 198 Ky. 497; Patterson v. Ate 
kinson, 7 Ohio App. 495). 


v. Starkey, 76 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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erty bequeathed to the contestant by the contested 
will was delivered to, and accepted by, him for stor- 
age at the request of the executor, however, he is 
not estopped to maintain his contest,®°® and this is 
particularly so where the property was also be- 
queathed to plaintiff under a prior will which he 
seeks to establish.>! Sale of certain property de- 
vised to him by the will has been held not to estop 
the vendor from contesting the will thereafter where 
the doctrine of election is not applicable.®” 


Ignorance of rule that acceptance of benefits pre- 
cludes subsequent contest does not constitute any 
defense against the enforeement of the rule where 
the position of any other person has been materially 
and irrevocably changed;°? but a contestant is not 
concluded by his acceptance where he was ignorant 
at the time of his rights and otf the facts bearing 
en the invalidity of the will attacked, where his 
conduct has not induced a change of position by any 
other party nor operated as a fraud, and he restores 
or offers to restore all that was received under the 
will.54 j 

[§ 679] (2) Revocation of Acceptance and Res- 
toration of Benefit Received. Although a contestant 
will not be permitted to restore the amount received 
and attack the will where he has accepted benefits 
under the will and stood by and seen others, relying 
thereon, change their position so that a setting aside 
of the will would cause them to suffer,®> if the rights 
cf third parties have not intervened and he is not 


50. Kostelecky v. Scherhart, 68 N. ] mentary 
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capacity of the 
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chargeable with laches, after discovery of the facts 
which would nullify the purported will, he may re- 
voke his acceptance and bring a contest.°® In such 
case the contestant should restore or offer to restore 
the legacy before proceeding with the contest.°* 
Where, however, the executor himself is the contest- 
ant, he need not return the legacy received,°*® nor is 
a legatee required to return the legacy received where 
he will be entitled to its possession whether the con- 
test sueceeds or not.°® Where there is no condition 
in the will for forfeiture in case of contest, it has 
been held that contestant need refund the legacy 
recelved by him only if the contest is successful,°° 
and a formal offer to refund coupled with a present 


ability and readiness to pay is sufficient to entitle 


him to proceed with his contest.*1 In such ease the 
tender back is not a condition precedent to bringing 
the action;®? tender back at any time before trial is 
sufficient.®% 


[§ 680} 7. Who May or Must Defend Contest.°* 
There is a diversity of opinion as to whether it is the 
duty of an executor or an administrator with the will 
annexed to defend the will when it is contested ;®* 
while some authorities impose this duty on him,®® 
others hold that he is not bound to assume the bur- 
den of upholding the will,®* but may properly throw 
it on the legatees or devisees thereunder,®® and that 
he should interfere to defend the will only at the 
request of the persons beneficially interested.®® 


[§ 681] 8. Effect on Probate of Action To Con- 


testator, 62. Kelley v. Hazzard, 117 N.E. 


W. 591, 99 Iowa 120. 


51. Kostelecky v. Scherhart, supra. 

52, (Gusier =v. Miller, 10 -—Lea 
(Tenn.) 90. 

Election generally see infra XIII 
invo9) Crs. 

53. Utermehle v. Norment, 25 S. 


Gt. 291,197 U.S. 40, 49 L.Ed. 655 [aff 
22 App.D.C. 31]. 


54. Medill v. Snyder, 58 P. 962, 61 


Kan. 15, 78 Am.S.R. 307; Moore v. 
Johnson, 7 Lea (Tenn.) 580. See 
Marionneaux v. Dupuy, 17 So. 435, 


47 La.Ann. 943 (ne estoppel in suit 
by legitimated children to have will 
set aside so far as it affected their 
legitim). 


{a] Rule applied where the con- 
testant would be entitled, if the con- 
test succeeds, to more of the estate 
in money than she received, no point 
as to restoration being raised in the 
case. Moore v. Johnson, 7 Lea 
(Tenn.) 580, 


Revocation of acceptance and rés- 
toration of benefit received see infra 
§ 679. 


55. Stone v. Cook, 78 S.W. 801, 179 
Mo. 534, 64 L.R.A. 287. 


56. Weichold v. Day, 236 P. 649, 
118 Kan. 598: Dreisbach v. Spring, 


144 P. 195, 93 Kan. 240; Schmidt v. 
Johnston, 140: As 87) 154 Mad. 125; 
Hamblett v. Hamblett, 6 N.H. 333; 


Baker v. Romer, 26 Pa.Dist. 201. 


[a] Im Ohio (1) “where an action 
to contest a will is begun within the 
statutory period, the right to main- 
tain such action is not forfeited by 
the fact that the party plaintiff con- 
sented in writing to the probating of 
the will and accepted a legacy there- 
under, where such consent and ac- 
ceptance were induced by false and 
fraudulent representations as to the 
amount of the estate and the testa- 


made by the executor under the will 
with the intent of inducing the leg- 
atee to abide by the will.” Kelley v. 
Hazzard, 117 Nii, 182/96 Ohio Sto19: 
(2) So, although it has been said 
that the rule is otherwise where the 
gift or devise is a gift of real estate 
(Spangler vy. Beare, 2 Ohio App. 133; 
Leedy v. Cockley, 14 Ohio Cir.Ct.N.S. 
72), (3) the mere acceptance of a gift 
or legacy of personal property does 
not prevent a contest of the wili, but 
the acceptance may be revoked and 
the legacy returned, whereupon the 
legatee may contest just as though no 
payment had been made (Spangler v. 
Beare, supra). 


57. Hamblett v. Hamblett, 6 N.H. 
833. See Woodcock v. McDonald, 30 
Ala. 411 (dictum that such is the saf- 
er practice). 


58. Gaither v. Gaither, 23 Gg. 521. 


fa] Reasons for rnie.—‘That rule 
[requiring return of a legacy received 
under the will] is for the benefit of 
the executor. It is said to be a rule 
designed to afford a guaranty to the 
executor. of the sincerity of the 
legatee, or heir, who moves; and, to 
supply him with the certain means of 
paying the costs, in the event that 
the motion fails. Bell v. Armstrong, 
1 Add.Ecct. 365, 162 Reprint 129. But 
when, as here, it is the executor him- 
self, who moves, neither of these rea- 
sons can exist. Besides, when it is 
the executor who moves, the rule from 
its nature, cannot apply; Ist, a man 
cannot surrender to himself; 2dly, it 
is absurd to compel a man to sur- 
render to another, as to a receiver, 
merely in order to benefit the man 


himself.” Gaither v. Gaither, 23 Ga. 
521, 528. 
59. Gaither v. Gaither, supra. 


60. Schmidt v. Johnston, 140 A. 87, 
154 Md. 125. 


61. Schmidt v. Johnston, supra. 


182, 96 Ohio St. 19. 


63. Kelley v. Hazzard, supra. 


64. Who may or must defend will 
in opposition proceedings on probate 
see supra § 640. 


65. See cases infra notes 66-69. 


66. Bradford v. Boudinot, 2 F.Cas. 
No. 1,765, 3 Wash.C.C. 122; Hurd v. 
Reed, 102 N.E. 1048, 260 Ill. 154; In re 
Crumbaker’s Hstate, 217 Ill.App. 411; 
Succession of Henderson, 36 So. 904, 
113 La. 101; Fenner v. MeCan, 21 So. 
768, 49 La.Ann. 600; Tatem v. Wright, 
114 A. 836, 139 Md. 20; Mead v. 
Ty dings; 1052 A" (8635) 1335 Madamooss 
Grill v. O’Dell, 73 A. 876, 111 Md. 64; 
Decker vy. Fahrenholtz, 68 A. 1048, 
72 A. 339, 107 Md. 515; Miller v. Gehr, 
47 A. 1032, 91 Md. 709; Gordon v. 
Perkins, 3 A. 291, 68 Md. 589; Comp- 
ite Barnes, 4 Gill (Md.) 55, 45 Am. 


{a] In Montana it is the execu- 
tor’s duty to defend the will, unless 
a defense cannot be made upon sub- 
stantial grounds. In re Baxter’s Es- 
tate, 22 P.(2d) 182, 94 Mont. 257; In 
re Carroll’s Estate, 196 P. 996, 59 
Mont. 403. 


67. Executors of Andrews v. His 
Adm’rs, 7 Ohio St. 143; In re Titlow, 
29) (AL 758; -163) Pastshs Yerkes? @Atp- 
peal, 99 Pa. 401. But see Snyder’s 
Estate, 1 Pa.Dist.&Co. 513 (where will 
was fully probated and letters testa- 
mentary issued, the executor owes 
duty to the court to produce relevant 
evidence as to mental condition at the 
time of execution, on attack by mem- 
bers of family). 


68. Executors of Andrews vy. His 
Adm’rs, 7 Ohio St. 148. 


69. Yerkes’ Appeal, 99 Pa. 401; 
ss Neal’s Estate, 18 Wkly.N.C. 


In 
(Pa.) 
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test.7° The probate of a will is revoked by a suc- 
cessful contest thereof.74 A suit to contest a will 
filed in the cireuit court, by virtue of the statute, 
although not an appeal, but an independent civil 
action,’? operates in the nature of an appeal from 
the order of the probate court probating the will,*® 
and the filing of a contest operates in some jJurisdic- 
tions ipso facto to vacate an order of the probate 
court admitting a will to probate without a formal 
order of such court,’* although the custody of the 
property remains in the probate court;7° but in oth- 
er jurisdictions, until the final decision, the order of 
probate is only suspended.?® Where probate pro- 
ceedings have been brought before a court of com- 
petent jurisdiction, and execution has partially tak- 
en place, the fact that the domicile of the testator 
and the validity of the will are then questioned for 
the first time by proceedings in the courts of anoth- 
er state wherein the testator also had property is no 
ground for staying proceedings in the court of pro- 
bate pending decision on the disputed points in the 
court of the other state.77 


[§ 682] H. Action To Set Aside Unprobated 
11.78 An action will not Le to annul an unprobat- 
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ed will which has been revoked by a will under 
which defendant claims;7® but a suit to set aside 
an unprobated will as obtained by undue influence, 
where the land devised has been deeded by the tes- 
tator to another than the devisee, and such other was 
in possession under the deed so that an action of 
ejectment would not lie, is maintainable in equity.®® 
So, notwithstanding there exists an adequate stat- 
utory remedy providing for the caveat or setting 
aside of the probate of a will, ‘a suit in equity lies 
to set aside on the ground of” mental incompetency 
of the testator an unprobated will and to enjoin the 
beneficiaries from attempting to exercise any rights 
thereunder. The guardian of an insane person has 
no legal interest, during the lifetime of his ward, 
in having a purported will of the latter, executed 
before his appointment, delivered up to be caneel- 
ed,®? although he might possibly have sufficient spe- 
cial interest and right of possession to maintain re- 
plevin to recover possession of the instrument for 
safe-keeping from one in unauthorized possession.*? 


[§ 683] I. Reformation of Will.84 Ordinarily, 
there is no right of action to reform a will,®® but ob- 
vious mistakes or omissions which appear on the face 


70. Operation and effect of adjudi- 
cation setting aside probate see infra 
8§ 1194-1106. 


71. Curry v. Bratney, 29 Ind. 195; 
Edmondson vv. Carroll, ' 2 Sneed 
(Tenn.) 678. 

72. See supra § 688. 

73. Lindsay v. Shaver, 236 S.W. 
319, 291 Mo. 297; Johnson v. Brewn, 
ZL0OyS.W. 55, 207 Mo, 392; Major v. 
Kidd, 170 S.W. 879, 261 Mo. 607; State 


ex rel. Ashton v. Imel, 147 S.W. 989, 
Zao io: 260: “Norton v. “Paxton; 19 
S.W. 807, 110 Mo. 456; In re Roff’s 
Estate, 50 S.W.(2d) 156, 226 Mo.App. 
1203 [transf Fields v. Luck, 34 S.W. 
(2d) 710, 327 Mo. 113]; Hyde v. Parks, 
283 S.W. 727, 221 Mo.App. 675; Kam- 
mann v. Kammann, 26 Ohio Cir.Ct. 


N.S. 60. 
74. Fletcher v. Henderson, (Mo.) 
62 S.W.(2d) 849; Smith v. Smith, 37 


S.W.(2d) 902, 327 Mo. 632; Seibert v. 
Harden, 8 S.W.(2d) 905, 319 Mo. 1105; 
State ex rel. Hampe v. Ittner, 263 S. 
W. 158, 304 Mo. 1385; Byrne v. Byrne, 
233 S.W. 461, 289 Mo. 109; Johnson v. 
Brewn, 210 S.W. 55, 277 Mo. 392; State 
ex rel, Ashton v. Imel, 147 S.W. 989, 
243 Mo. 180: In re Rofft’s Estate, 50 
S.W.(2d) 156, 226 Mo.App. 1203 
{transf Fields v. Luck, 34 S.W.(2d) 
710, 327 Mo. 113]; Wilkerson v. Hunt, 
(Mo.App.) 245 S.W. 615. 


Rovocation of probate generally see 
infra §§ 962-990. 


75. Seibert v. Harden, 8 S.W.(2d) 
905, 319 Mo. 1105; In re Roff’s Estate, 
50 S.W.(2d) 156, 226 Mo.App. 1203 
[transt Fields v. Luck, 34 S.W.(2d) 
710, 327 Mo. 113]; Wilkerson v. Hunt, 
(M6. App.) 245 S.W. 615. 


, 76. Bernheim v. Stark, 29 Ohio C. 
A. 17; Edmondson v. Carroll, 2 Sneed 
(Tenn.) 678; Roberts v. Stewart, 2 


Swan (Tenn.) 162. 


77. Succession of Cotton, 129 So. 
361, 170 La. 828. 


78. Actions to et ihe probated 
will see supra §§ 667-68 

Opposition to probate proceedings 
generally see supra §§ 629-640. 

79. Succession of McDermott, 


661 W. 386; 


So. 546, 136 La. 80. 


80, Phillips v. Flagler, 143 N.Y.S. 
798, 82 Mise. 500 [aff 151 N.Y.S. 1140, 


166 App.Div. 964]. 

81. Karrick v. Landon, 41 App. 
D.C. 4316. 

22. Pond v. Faust, 155. BP. 776, 90 
Wash. 117. 

83. Pond v. Faust, supra. 

Right to custody of will see supra 


§§ 591-594. 


84. Reformation of instruments 
generally see Reformation of Instru- 
ments 53 C.J. p 901 et Seq. 


Partial probate see supra § 626. 


85. Ala.—Machem vy. Machem, 28 
Ala. 374. 


Ark.—Jackson y. Wolfe, 
938, 127 Ark. 54. 


Del.—Robson v. Jones, 3 Del.Ch. 51. 


Ga.—Ragan v. National City Bank 
of Rome, 170 S.E. 889. 


Tll.—Fuller v. Fuller, 146 N.B. 174, 
815 Ill. 214; Brown v. Ray, 145 N.H. 
676,314 Ill: 570; Rivard) v. Rivard, 
121 N.H. 212, 285 IV. 564; Stevenson 
v. Stevenson, 121°N.H. 202, 285 Il). 
486; Graves v. Rose, 92 N.E. 601, 246 
Ill. 76, 30 L.R.A.N.S. 303; Engelthaler 
v. Engelthaler, 63 N.E. 669, 196 Ill. 
230; Bingel v. Volz, 31 N.E. 13, 142 Il. 
210 84 Amon, 64, ol6r da AS w382 a7 
Decker v. Decker, 12 N.E. 750, 121 Ill. 
341; Kurtz v. Hibner, 55 Ill. 514, 8 
Am.R. 665. 


Ind.—Hertford v. Harned, 113 N.H. 
727, 186 Ind. 213. 


Iowa.—Eckford v. Eckford, 53 N.W. 
345; Chambers y. Watson, 10 N.W. 
239, 56 Iowa 676. 

Kan.—Dye v. Parker, 194 P. 640, 195 
P. 599, 108 Kan. 304; Holmes v. Camp- 
bell College, 125 P. 25, 87 Kan. 597, 41 
L.R.A.N.S. 1126, Ann.Cas.1914A 475. 


Ky.—Lewis v. Reed’s Ex’r, 182 S.W. 
638, 68 Ky. 559, Ann.Cas. 1917D 1155. 


Miss.—Schlottman v. Hoffman, 18 
So. 893, 73 Miss. 188, 55 Am.S.R. 527. 


18l. ‘Sy 
Drake v. Crane, 29 S.W. 990, 


191 S.W. 


Mo.—Mudd vy. Cunningham, 


127 Mo. 85, 27 L.R.A. 653; Goode v. 
Goode, 22 Mo. 518, 66 Am.D. 630. 


N.Y.—Nelson v. McDonald, 16 N.Y. 
S. 273, 61 Hun 406; Gilbert v. Gilbert, 
9 Barb. 532; Creely v. Ostrander, 8 
Bradf.Surr. 107. 


N.C.—Yates v. Cole, 54 N.C. 110, 
59 Am.D. 602; Trexler v. Miller, 41 N. 
C. 248. 


Or.—McDermid v. Bourhill, 
610, 101 Or. 305, 22 A.L.R. 428. 


Pa.—Warrington v. Brooklyn Trust 
€o.; 1 Pa. Dist:.2Co. 125. 


Wis.—Sherwood v. 
Wis. 357, 30 Am.R. 757. 


[a] Thus (1) equity cannot strike 
out one legatee and insert another in- 
advertently omitted. Yates v. Cole, 
54 N.C, 110, 59 Am.D. 602: (2) Nor 
can a name, alleged to have been omit- 
ted by mistake, be inserted. Engel- 
thaler v. Engelthaler, 63 N.E. 669, 196 
Ill. 230; Creely v. Ostrander, 3 Bradf. 
Surr. (N.Y.) 107. (3) Where hus- 
band and wife each sign the will of 
the other, the mistake cannot be cor- 
rected. Nelson vy. McDonald, 16 N.Y.S. 
273, 61 Hun 406. 


[b] Effect of statute.—(1) Code 
Civ. Proc. § 1866, which provides that 
“the validity, construction or effect, 
under the laws of the State, of a tes- 
tamentary disposition of real property 

- which would descend to the 
heir of an intestate, may be deter- 
mined, in an action brought for that 
purpose, in Jike manner as the valid- 
ity of a deed, purporting to convey 
land, may be determined” refers to 
the validity of a disposition of real 
property, but not to the validity of a 
will, and does not authorize an action 
to reform a paper signed by the tes- 
tator, thinking he was signing what 
he intended as his will. Nelson v. 
McDonald, 16 N.Y.S. 2738, 61 Hun 406. 
(2) A will insufficiently describing 
real estate, cannot be reformed, al- 
though it was alleged that the mis- 
take was that of the scrivener. Riv- 
ane v. Rivard, 121 N.E. 212, 285 Til. 


[c] Unchangeable character of 
will.—A will, which is the instrument 
by which a person makes a disposi- 


199) Bs 


Sherwood, 45 


For later cases, developments and changes in the law see Annotatiuns, same title and section number, 
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of a will, or are demonstrable from the structure 
and scope thereof, may be corrected.*® 
ment was intended as a will, but through mistake of 
the testator was wrongly executed, no reformation 
can cause it to be construed as a will.8? 


[§ 684] J. Joinder of Causes.* 


wills.°2 


tion of his property to take effect 
after his death, is unchangeable after 
the testator’s ‘death, and cannot be 
reformed. McDermid v. Bourhill, 199 
P. 610, 101 Or. 305, 22 A.L.R. 428. 


[d] Conveyance of interest.—Even 
if the right to reform a will existed, 
reformation could not be had by a 
person who has conveyed her interest 
in the property affected. Jackson v. 
Wolfe, 191 S.W. 938, 127 Ark. 54. 


86. Ill—Decker v. Decker, 12 N. 
E. 750, 121 Ill. 341. 


Ind.—Grimes’ Ex’rs v. 
Ind. 198, 9 Am.R. 690. 


Ky.—Lewis v. Reed, 182 S.W. 638, 
168 Ky. 559, Ann.Cas.1917D 1155; 
Jackson vy. Payne’s Ex’rs, 2 Mete. 567; 
Tudor v. Terrel, 2 Dana 47. 


Me.—Wood v. White, 32 Me. 
52 Am.D. 654. 


Miss.—Baird v. 
326. 

Mo.—Briant v. Garrison, 52 S.W. 
861, 150 Mo. 655; Thomson v. Thom- 
son, 21°S.W. 1085, 1128, 115 Mo. 56. 


N.H.—Winkley v. Kaime, 32 N.H. 
268. 

N.J.—Snyder v. Warbasse, 11 N.J. 
Eq. 463. 

Pa.—Warrington v. Brooklyn Trust 
Co., 1 Pa.Dist.&Co. 125; In re Alex- 
ander, 28 Pittsb.Leg.J.N.S. 465; Mil- 
ler’s Estate, 16 York Leg.Rec. 119. 


S.c.—McCall v. McCall, 25 S.C.Eq. 
447, 57 Am.D. 738; Geer v. Winds’ 
Ex’rs, 4 S.C.Eq. 85. . 

Tenn.—Eatherly v. Eatherly, 1 
Coldw. 461, 78 Am.D. 499. 


Tex.—Hunt v. White, 24 Tex. 643. 
Va.—Effinger v. Hall, 81 Va. 94. 
Ont.—Colvin v. Colvin, 22 Ont. 142. 


87. Nelon v. McDonald, 16 N.Y.S. 
273, 61 Hun 406; Alters’ Appeal, 67 
Pa. 341, 5 Am.R. 433; In re Goods of 
SS, 4a ur 402: 


88. McDonald y. Park, 2 Ont.W.R. 
455, 492, 812, 972. 

89. In re Faling’s Estate, 
Cries tert to tie Or, 6. 

90. Mountjoy v. Samells, 10 Ont.W. 
R. 605. 

91. As requisite to grant of letters 
of administration see Executors and 
Administrators §§ 28-53. 


Harmon, 35 


340, 


Boucher, 60 Miss. 


228 P. 


Concurrent jurisdiction of federal 
and probate courts see Courts § 634. 


*By FRANK L. MORGINSON (§ 684). 


A petition to set 
aside the probate cannot be joined with a petition to 
probate an earlier will where there are different par- 
ties defendant,** but such joinder is permissible 
where defendants are the same.*® A-petition to have 
the will declared null and void cannot be joined with 
a cause based on a contract by deceased.®° 


[§ 685] K. Jurisdiction and Venue*—1. Jurisdic- 
tion®!—a. Of Probate Proceedings—(1) In General. 
The principles established concerning the jurisdic- 
tion to appoint administrators apply to probate of 
Once haying acquired jurisdiction over the 
probate of a will, the court does not lose it by the 
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Tf an instru- 


ed. * 


Testator. 


@f courts of probate in general see 
Courts §§ 419-444, 


92. Payne v. Payne, 39 S.W.(2d) 
205, 239 Ky. 99. 


93. Cowie v. Strohmeyer, 136 N.W. 
956, 187 N.W. 778, 150 Wis. 401. 
94. State ex rel. Burton v. Bagby, 


232 S.W. 474, 288 Mo. 482. 


95. See Executors and Administra- 
tors § 30. 


96. Moore y. Tanner’s Adm’r, 5 T. 
B.Mon. (Ky.) 42, 27 Am.D. 35; Kel- 
logg v. White, 169 N.Y.S. 989, 103 
Mise. 167 [mod on other grounds 172 
N.Y.S. 548, 186 App.Div. 911]; Barde- 
guez v. Registrar, 27 Porto Rico 200; 
fone v. Faust, 155 P. 776, 90 Wash. 


97. 1H re Sternkopf, 65 A. 177, 72 
N.J.Eq. 356. 


[a] mee held sufficient.—(1) On 
proof of disappearance at sea (Mat- 
ter of Stewart’s Will, 3 N.Y.S. 284, 1 
Conn.Surr. 86; Matter of Clarke, 
[1896] P. 287; Matter of Patton, L.R. 
23 Ir. 435; Matter of Norris, 27 L.J. 
P.&M. 4, 1 Swab.&Tr. 6, 164 Reprint 
603; Matter of Dodd, 77 L.T.Rep.N.S. 
137), (2) or after a fire (Matter of 
Morgan’s Will, 63 N.Y.S. 1098, 30 
Mise. 578), the will of a person so 
presumed to be dead may be admitted 
to probate. 


; amends of death see Death §§ 


98. U.S.—Vogel v. New York Life 
Ins. Co., 55 F.(2d) 205 [Ecert den 53 
S.Ct. 9, 287 U.S. 604, 77 L.Ed. 525]. 


Ala.—MeDonnell v. Farrow, 381 So. 
475, 1382 Ala. 227; Merrill’s Heirs v. 
Morrissett, 76 Ala. 433; Herbert v. 
Hanrick, 16 Ala. 581. 


Cal.—In re Wickes’ Estate, 60 P. 
86%, 1128) Cal) 270, 49 TARVAY 138 In 
re Harlan’s Estate, 24 Cal. 182, 85 
Am.D. 58. 


Colo.—Corrigan y. Jones, 23 P. 913, 
14° Colow dit: 


Del.—St. James’ Church v. Walker, 
1 Del.Ch. 284. 


Ga.—Godwin v. Godwin, 58 S.E. 652, 
129 Ga. 67. 


Idaho.—In re Rothchild’s Estate, 
283 P. 598, 48 Idaho 485 [cert den sub 
nom. Falk y. State of Idaho, 50 S.Ct. 
409, 281 U.S. 757, 74 L.Ed. 1167]. 


Iowa.—Olson’s Will, 18 N.W. 854, 


63 Iowa 145. 
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withdrawal of proponent and other interested per- 
sons,®* nor is the jurisdiction over a codicil lost by 
a contest of the will where the codicil is not involv- 


[§ 686] (2) Jurisdictional Facts—(a) Death of 
As in the case of jurisdiction of the ad- 
ministration of an estate,®® it is essential to the ju- 
risdiction of a court to entertain probate proceed- 
ings that the testator be dead,®® although it is 
enough if there be proof sufficient to satisfy a stat- 
utory presumption of death by absence.** 


[§ 687] (b) Domicile of Testator. 
bate of a will should be made in the place of the tes- 
tator’s domicile; that is, where the testator was an 
inhabitant of the state at the time of his death, the 
probate court of the county in which he then had his 
residence has exclusive original jurisdiction in the 
matter of the probate of his will in that state®® re- 


Primary pro- 


Ky.—Payne v. Payne, 39 S.W.(2d) 
205, 239 Ky. 99; Miller v. Swan, 14 


S.W. 964, 91 Ky. 36, ios Keyl 629; 
Barnes v. Edward, 17 B.Mon. 632; 
Drake’s Adm’r v. Vaughan, 6 J.J. 


Marsh: 143; 
B.Mon. 422. 


La.—Shimshak y. Cox, 116 So. 714, 
166 La. 102. 


Md.—Stanley v. Safe Deposit, etc., 
Co., 40 A. 538, 87 Md. 450. 


Mass.—Connolly vy. Phipps, 186 N. 
E. 646; Renwick v. Macomber, 124 N. 
E. 670, 233 Mass. 5380; Rackemann v. 
Taylor, 90 N.E. 552, 204 Mass. 394; 
Harvard College v. Gore, 5 Pick. 370. 


Miss.—Morris vy. Morris, 27 Miss. 
847. 


Mo.—Stewart v. Pettus, 10 Mo. 755. 


Neb.—In re Ayers’ Estate, 120 N. 
W. 491, 84 Neb. 16. 


N.H.—Crosby v. Town of Charles- 
town, 95. Ay LOASS 78 NOES 39: 


N. J.—In re Geiser’s Will, 87 A. 628, 
82 N.J.Eq. 311; dn re Chadwick’s Will, 
85 A. 266, 80 N.J.Eq. 471. 


N.Y.—Matter of Zerega’s Hstate, 12 
N.Y.S. 497, 58 Hun 505; Bumstead’v. 
Read, 31 Barb. 661; Bolton vy. Jacks, 
29 N.Y.Super. 166; In re Leonori’s 
Estate, 223 N.Y.S. 777, 130 Mise. 499; 
In re Harriman’s Estate, 208 N.Y.S. 
672, 124 Misc. 320 [aff 216 N.Y.S. 842, 
217 App.Div. 733]; In re McElwaine’s 
Will, 137 N.Y.S. 681, 77, Mise. 317, 9 
Mills Surr. 381; Matter of McKeon’s 
Estate, 58 N.Y:S. 589, 26 Misc. 464; 
Matter of Jones, 43 N.Y.S. 965, 19 
Mise. 80; Oviedo v. Duffie, 5 Redf. 
Surr. 137; Joel v. Ritterman, 5 Redf. 
Surr. 136. 


N.C.—In re Gerard’s Will, 3 N.C. 2. 


N.D.—McEwen v. Naar he LST Ns 
W. 862, 50 N.D. 662 


Ohio.—Converse v. Starr, 23 Ohio | 
St. 491; Limes v. Irwin, 16 Ohio St. 
488. 


Okl.—Youngblood v. Rector, 259 P. 
579, 126 Okl. 210. 


R.I.—Nightingale v. Phillips, 72 A. 
220) 20 Re eb. 


Tex.—Holland vy. Jackson, 37 S.W. 
ey 726 [rev (Civ.App.) 19 S.W.(2d) 
28]. 

Wis.—In re Read’s Estate, 217 N. 
W. 709, 195. Wis. 128; In re Eaton’s 
Will, 202 N.W. 309, 186 Wis. 124. 


[a] Thus it is of no moment in 
determining a testator’s intent that 


In re Payne’s Will, 4 T. 


*By JOSEPH W. ROUSE (§§ 685-700). 


938 [68 C.J.] 


gardless of where the testator died,®® or where the 
In a proceeding for ancillary pro- 
bate of a foreign will, the court must determine the 
jurisdictional fact of the testator’s residence at his 
Domicile is largely a question of intention 
as to permanent residence,® and the jurisdiction to 
decide where that residence was is involved in, and is 
an inseparable part of, the power to grant the pro- 


will was made.? 


death.” 


the will was originally probated in a 
sister state, for, if a paper is testa- 
mentary in character and properly ex- 
ecuted, it must be probated where the 
testator is domiciled. Brooklyn 
Trust Co. v. Warrington, 120 <A. 825, 
277 Pa. 204. 


[b] No question of venue.— 
Whether deceased was domiciled 
within the county at his death so as 
to give the probate court thereof pow- 
er to probate the will is a question 
of jurisdiction, not venue. Connolly 
“v. Phipps, (Mass.) 186 N.E. 646. 


[ec] Rule applied.—(1) The testa- 
tor’s residence should be determined 
by the surrogate to whom first pre- 
sented for the purpose of determin- 
ing jurisdiction. In re Daniels’ Will, 
249 N.Y.S. 436, 140 Misc. 89. (2) A 
state court could not be ousted of 
jurisdiction to probate the will of a 
testator domiciled in the state, be- 
cause a court of a foreign state where 
decedent died leaving property first 
acquired jurisdiction. In re Beban’s 
Hstate, 237 N.Y.S. 701, 135 Misc. 25. 
(3) A Kansas court is without juris- 
diction to probate the will of one who 
was a resident of Oklahoma at the 
time of his death, and Oklahoma 
courts have no jurisdiction to allow 
ancillary probate of a domiciliary 
will. Strathmann y. Kinkelaar, 233 
RP. 215, 105 Okl. 290. (4) Although 
the will of one domiciled in Georgia 
at his death, executed when he was 
domiciled in New Jersey, complied 
with formalities necessary under New 
Jersey law but not under laws of 
Georgia, but which could not be pro- 
bated in Georgia, might be a valid 
disposition of immovables within New 
Jersey, it could not be probated by the 
ordinary. In re Dedge’s Will. 104 A. 
646, 89 N.J.q. 525. (5) Under) 1a 
statute providing for ancillary ad- 
ministration after a will has been 
probated in the place of the testator’s 
domicile, the court properly refused 
to proceed with the probate of the 
will on finding that decedent was a 
nonresident and the will had not been 
probated. In re Eaton’s Will, 202 N. 
W. 309, 186 Wis. 124. (6) Admitting 
to probate in Baltimore of the will 
of testatrix, who died in Austria, es- 
tablished that her domictle was. ii: 
Baltimore, since it could not be pro- 
bated there unless the testatrix was 
a, resident there, or had died there. 
Harding v. Schapiro, 87 A. 951, 120 
Ma. 541. (7) The court, in the exer- 
cise of sound discretion, should de- 
cline probate of a nonresident’s will 
in advance of its establishment at 
the testator’s domicile, unless the cir- 
cumstances demand that course of ac- 
tion to avoid loss or prevent injustice 
or subserve some substantial good. 
Payne v. Payne, 39 S.W.(2d) 205, 239 
Ky. 99 (facts showed no sufficient rea- 
sons for probate of holographic will 
of nonresident in advance of its pro- 
bate at deceased’s domicile). (8) 
The rule applies even though the tes- 
tator is an alien. Bate v. Incisa, 59 
Miss. 5138. (9) In the Philippines, 
under the statutory provision for pro- 
bate of wills of aliens, the will of a 
citizen of a state of the American 
Union, residing in the Philippines, 
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bate.* 
effect a decision 
widow’s domicile 
husband, for the 


is domiciled has 


may be probated in a Philippine court. | 
Matter of Johnson’s Estate, 39 Philip- 
pine 156. 


{d] WHMolographic wills.—A _ state 
court has no jurisdiction to probate a 
holographic will of decedent not dom- 
iciled in the state nor having prop- 
erty in the state on which the will 
could operate. Hardgrove v. De Tray, 
(Tex.Civ.App.) 34 S.W.(2d) 379 [aft 
(Commn.App.) 52 S.W.(2d) 239]. 


99. Shultz v. Houck, 29 Md. 24; 
Caulfield v. Sullivan, 85 N.Y. 153, 12 
N.Y.Wkly.Dig. 442 [aff 21 Hun 227]; 
Converse v. Starr, 23 Ohio St. 491; In 
rei aber, 5 Ohio’ S!'&C.P! "575, 7 Ohio 
N.P. 561. 


1. Olson’s Will, 18 N.W. 854, 63 
Iowa 145; Stewart v. Pettus, 10 Mo. 
755; Nat v. Coons, 10 Mo. 543; Hyde 


V. Parks, 283 Siw. 727, 221 Mo.App. 
675; Isham v. Gibbons, 1 Bradf.Surr. 
(N.Y.) 69; Converse v. Starr, 23 Ohio 
St. 491. 


2) Richards: vo Hutt, 293° BP. tk028, 
146 Okl. 108. 


3. Ala.—Merrill’s Heirs vy. Morris- 
sett, 76 Ala. 433. 


Cal.—In re Wickes’ Estate, 60 P. 
867, 128 (Cal: 270, 49) SER, An 138: 


Iowa.—Olson’s Will, 18 N.W. 854, 63 
Iowa 145. 


Mass.—Connolly v. Phipps, 186 N.E. 
eae Harvard College v. Gore, 5 Pick. 


Miss.—Cameron v. Watson. 40 Miss. 
191; Sturdivant y. Neill, 27 Miss. 157. 


N.Y.—Matter of Golden’s Will, 82 
N.Y.S. 990, 40 Mise. 544; Matter of 
Brant’s Will, 62 N.Y.S. 997, 30 Misc. 
14; Matter of Cleveland’s Will, 59 N. 
We S. V9sb. 28 Mises 369) ivatter: (of 
Jones’ Will, 43 N.Y.S. 965, 19 Mise. 80; 
Paulding’s Will, Tuck.Surr. 47. 


Philippine.—Templeton y. Babcock, 
52 Philippine 130. 


Eng.—Matter of Raffenel, 3 Swab. 
&Tr. 49, 164 Reprint 1190. p 


[a] Illustrations —(1) Where a 
soldier while stationed in the state 
married a resident under an agree- 
ment to reside in the state as soon as 
discharged from the army, and where 
after the marriage he regarded his 
wife’s home as his home, and repeat- 
edly stated in letters written from 
France that he intended to make 
such home his permanent residence, 


the corporation court of corporation 
in which the wife lived had jurisdic- 
tion of the probate of his will, under 
a statute, giving such jurisdiction to 
a court of corporation wherein de- 
ceased had a known place of “resi- 
dence.” Rice v. Freeland, 109 S.H. 
186, 181 Va. 298. (2) In proceedings 


to probate a will, the statement in 
the will as to the testator’s residence 
is not sufficient to prove that he was 
a resident of the state, so as to give 
the surrogate’s court jurisdiction to 
probate the will, as against undisput- 
ed facts showing residence at the time 
of death in another state. In re Ma- 
cy’s Estate, 195 N.Y.S. 499, 118 Misc. 


[§ 687 


The admission of the will to probate is in 


on the question of domicile. <A 
is prima facie that of her deceased 
purpose of probating her will,® and 


the probate court of the county wherein the husband 


exclusive jurisdiction of proceed- 


ings to probate his deceased wife’s will;* but, where 
a wife has established a separate domicile for the 


875. 


{b] Change of domicile.—(1) To 
effect a change in domicile for the 
purpose of succession, there must not 
only be a change of residence, but 
an intention to abanden the former 
domicile and to acquire another as 
the sole domicile. In re Wolf’s Es- 
tate, 258 N.Y.S. 444, 144 Misc. 256. 
(2) Probate proceedings in New York 
should be dismissed where the testa- 
trix did not change her domicile from 
Pennsylvania to New York, although 
she left a small »mount of personalty 
in New York. In re Wolf’s Estate, 
supra. (3) An alleged lunatic, for 
the appointment of a guardian for 
whom a petition is pending, can, if 
mentally capable, change his domicile 
to another state, although the guard- 
ianship resulting from such proceed- 
ings continues until his death, and 
the courts of the new domicile have 
original probate jurisdiction of his 
estate. Talbot v. Chamberlain, 20 N. 
BY 305, 7114S AMasst bilcn oe AU apa 
(4) Deceased, although expressing an 
intention to live in a certain town, 
could not establish a home there with- 
out actually going there with the in- 
tention of making it his home, as re- 
gards jurisdiction to probate a will. 
Connolly v. Phipps, (Mass.) 186 N.E. 
646. (5) That deceased, after remov- 
al from a permanent residence and 


sojourn in the country, spent nights 


at his sister’s home until death short- 
ly thereafter, does not establish resi- 
dence thére, where he expressed the 
hope to recover soon and live in an- 
other town, as regards jurisdiction to 
probate a will. Connolly vy. Phipps, 
supra. (6) Where the testator gave 
up his practice of law in New Hamp- 
shire, secured admission to the bar 
of Massachusetts, and designated him- 
self as of that state, he has acquired 
a domicile therein, and hence his will 
was entitled to probate in the courts 
of that state. Emery v. Emery, 105 
IN-E., (879,218 Mass. 2275907) it tthe 
testator left Boston after loss of em- 
ployment to go to New York with the 
intention to reside in the latter city, 
without any intention of returning to 
Boston, his domicile was thereafter in 
New York, otherwise his domicile of 
origin in Boston continued. White vy. 
Stowell, 119 N.E. 121, 229 Mass. 594. 


Intent as element of domicile in 
general see Domicile §§ 13-23. 


4 Oberlander v. Emmel, 64 A. 
1025, 104 Md. 259; Stanley v. Safe De- 
posit, etc., Co., 40 A. 538, 87 Md. 450: 


5. Corrigan y. Jones, 28 P. 913, 14 
Colo. 311; Stanley v. Safe Deposit, 
etc., Co., 40 A. 58, 87 Md. 450. 


[a] Proof of domicile—A recital 
in a will of the testator’s domicile is 
evidence that such was his domicile 
at the time of his death, but it is 
not conclusive. Corrigan vy. Jones, 23 
Pots pide Colones iats 


6. In re Wolf’s Estate, 258 N.Y.S. 
444, 144 Mise. 256. 


7. 


ok In re Daggett’s Will, 174 N.I. 


255 N.Y. 248, 75 AUR, 1250) 


For later cases, developments and changes in the law see Annotatious, same title and section number, 


§§ 687-688] 


purpose of securing a divorce, the probate court of 
her husband’s domicile has no jurisdiction to probate 


~ her will.§ 


[§ 688] (c) Situs of Assets. 


8. In re Mahoney’s Estate, 259 P. 
1014, 85 Cal.App. 675. 


9. Rackemann v. Taylor, 90 N.E. 
552, 204 Mass. 394. 


10. Hardgrove v. De Tray, (Tex. 
Civ.App.) 34 S.W-(20)—379. [aff 
(Commn.App.) 52 S.W.(2d) 239}. 

11. See statutery provisions; and 


cases infra this note. 


[a] Statutory provisions.—(1) A. 
statute providing for probate of a 
will of a nonresident in any county 
in which part of the estate may be 
entitles the wil) of a nonresident to 
probate in any county in which the 
testator left realty, regardless of the 
testator’s domicile or the place where 
the will was executed. In re Bran- 
dow’s Estate, (S.D.) 240 N.W. 323. 
(2) Under a statute_permitting pro- 
bate where deceased’s principal estate 
was situated at death, the word ‘“‘es- 
tate” refers to the estate on which 
the will is designed to operate, and 
not to an estate excluded from such 


operation. Hardgrove v. De Tray, 
(Tex.Civ.App.) 34 S.W.(2d) 379 [aff 
(Commn.App.) 52 S.W.(2d) 239]. (3) 


A statute giving the county court ju- 
risdiction to prebate wills only of per- 
sons who reside in the county at the 
time of death does not give jurisdic- 
ticn to probate wills of nonresidents. 
In re Read’s Estate, 217 N.W. 709, 195 
Wis. 128. 


12. Ky.—Fletcher’s Adm’r v. Sand- 
ers, 7 Dana. 345, 32 Am.D. 96. 


Minn.—In re Southard’s Will, 50 N. 
W. 932, 48 Minn. 37. 


Miss.—Wilson v. Cox, 49 Miss. 538. 


N.Y.—In re Macy’s Estate, 195 N.Y. 
S. 499, 118 Misc. 875; Matter of Hop- 
per, 5 Dem.Surr. 242. 


Tex.—Hardgrove v. De Tray, (Civ. 
App.) 34 S.W.(2d) 379 [aff (Commn. 
App.) 52 S.W.(2d) 239]. 


[a] Dlustrations.—(1) That the 
testator left personal property with- 
‘in New York County is a _ sufficient 
basis for jurisdiction of the surro- 
gate’s court to entertain a probate 
proceeding, regardless of the testa- 
tor’s domicile in Paris. In re Davis’ 
Will, 241 N.Y.S. 102, 136 Misc. 400. 
(2) In proceedings to admit to pro- 
bate a probated will of one dying in 
another state, disposing of shares of 
stock standing in his name, where the 
evidence showed that deceased had 
delivered the stock to his wife as a 
gift, and died possessed of no other 
property in the county, the court had 
no jurisdiction of the proceedings. 
In re Bushnell’s Estate, 182 P. 89, 107 
Wash, 331. 


{b] Assets brought into jurisdic- 
tion after death.—In New York, by 
Code Civ. Proc. §§ 2476, 2478, a sur- 
rogate’s court has jurisdiction to take 
the proof of a will of a nonresident 
decedent, in a case where, since his 


[68 C. J.—49] 


In ease a testator 
leaves property in a state other than that in which 
he had his residence, it may be necessary to prove 
the will or to take out administration there, either 
for the purpose of obtaining and collecting the prop- 
erty, or for the security of local creditors, or the pro- 
tection of rights of the state to receive taxes, or of 
residents of the state who ought to get what they are 
entitled to receive from the estate without being 
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obliged to follow the property into another jurisdic- 
tion.? Under the common law, courts of states where 


realty is situated have jurisdiction to probate a will 
devising realty and determine the sufficiency of the 


or both, in the 


death, a promissory note executed and 
secured by a mortgage on land situa- 
ted in another state has come into its 
county and remains unadrministered. 
Tee of Hopper, 5 Dem.Surr. (N.Y.) 

{e] In Tllinois, under the statute 
of willis (Hurd Rev. St. [1905] c 148), 
§§ 10, 11, the probate court has no ju- 
risdiction to admit to probate the will 
of a testatrix who was a citizen of 
another state and had no real estate 
in the state. Davis v. Upson, 82 N.E. 
824, 230 Ill. 327. 


sae U.S.—Hatch v. U. S., 29 F.(2d) 


Snape ele v. Horton, 76 Ala. 


bo 
we 


Conn.—Appeal of Murdoch, 72 A. 
290, 81 Conn. 681, 129 Am.S.R. 231. 


Kan.—Thompson vy. Parnell, 105 P. 
502, 81 Kan. 119, 33 L.R.A.N.S. 658. 


Ky.—Fletcher’s Adm’r v. Sanders, 
7 Dana 345, 32 Am.D. 96; Thomas v. 
Tanner, 6 T.B.Mon. 52. 


La.—Harhart’s Succession, 
476, 50 La.Ann. 524 


Mass.—Meorrison vy. Hass, 118 N.E. 
893, 229 Mass. 514. 


Miss.—Still v. Woodville, 38 Miss. 
646; Wells v. Wells, 35 Miss. 638. 


N.J.—In re Gordon’s Will, 26 A. 
268, 20 WN, Oude 9 GL Laite 0) cAjuel 9 ene 
N.J.Eq. 317]. 


N.Y.—Russell vy. Hart, 87 N.Y. 19, 
13 N.Y.Wkly.Dig. 309; In re Mesa’s 
Estate, 159 N.Y.S. 59, 172 App.Div. 467 
{aff sub nom. In re Hernandez, 114 N. 
E. 1069, 219 N.Y. 566]; In re Lefevre’s 
Estate,7241 (NYS, 757, 137 Mise. 2:705 
In re Beban’s Estate, 237 N.Y.S. 701, 
135 Misc. 25: Tn_re Froment’s Estate, 
237 N.Y.S. 699, 135 Misc. 483; In re 
Brown’s Will, 229 WNVY.S. 304, 131 
Mise. 859; In re MeCullough’s Estate, 
221 N.Y.S. 535, 129 Mise. 113; In re 
Schober’s Will, 154 N.Y.S. 309, 90 
Mise. 230, 14 Mills Surr. 310; In re 
Sexia’s Will, 133 N.Y.S. 406, 73 Misc. 
488, 8 Mills Surr. 388; Matter of 
Barandon’s Estate, 84 N.Y.S. 937, 41 
Mise. 380; In re Ranger’s Estate, 169 
N.Y.S. 1075; In re Eooth’s Estate, 
2 How.Pr.N.S. 110; Booth v. Timoney, 
38 Dem.Surr. 416; Gilman v. Gilman, 
1 Redf.Surr. 354 [aff 38 Barb. 364]. 


N.C.—Hyman v. Gaskins, 27 N.C. 
267. 


Ohio.—In re Blymeyer, 5 Ohio S.&C. 
P. 399, 7 Ohio N.P. 591, Ohio Prob. 
4. 


23 So. 


Pa.—-In re Flannery’s Will, 24 Pa. 
502; Brown’s Estate, 2 Pa.Dist. 730, 
13 Pa.Co. 289. 


Tex.—Houze v. Houze, 16 Tex. 598. 


Vt.—Walton v. Hall’s Estate, 29 A. 
803, 66 Vt. 455. 


{a] It is within power of state 


forms of the will,1° and in many jurisdictions the 
courts of probate are empowered by statute to ex- 
ercise jurisdiction of probate proceedings of wills 
of nonresidents leaving real or personal property, 


jurisdiction.'t The jurisdictional 


fact is the existence of assets within the state.1? 
Under such circumstances, the probate court of the 
county in which the property is situated has juris- 
diction in the premises,1* and even the probate in the 


legislature to confer on a court ju- 
risdiction to probate a will of a non- 
resident of the state who owned prop- 
erty within the state, as the New 
York legislature did by Code Civ. 
Proce. § 2515. In re Barney’s Will, 120 
A, 513, 94 N.J.Eq. 392: 


[b] Holographic wills. — (1) A 
holographic will executed in the state 
of the testatrix’ domicile, which did 
not recognize holographic wills, was 
not within the exclusive original ju- 
risdiction of the probate court of that 
state, but could be probated in ancther 
state where the property was, and 
where such wills are valid. In re 
Brandow’s Estate, (S.D.) 240 N.W. 
323. (2) A holographic will of de- 
ceased having no property in the state 
subject to a will is not entitled to 
probate to enable proponent to en- 
force it as a valid will in states where 
the property was located and where it 
was not entitled to probate. Hard- 
grove v. De Tray, (Tex.Civ.App.) 34 
S.W.(2d) 379 [aff (Commn.App.) 52 
S.W.(2d) 239]. 


[ec] Rule applied.—This right is 
not affected by a statute conferring 
jurisdiction on the probate court of a 
State to allow and admit to record 
authenticated copies of foreign wills, 
and giving to such copies, as allowed 
and recorded, the same effect as if 
the original will had been proved in 
that state. Thompson vy. Parnell, 105 
PB. 502, 81 Kan. 119, 33 L.R.A.N.S. 658. 


[d] Disposal of property as affect- 
ing rights to probate.—It has been 
held in Mississippi that only such for- 
eign wills as dispose of property in 
that state are always allowed to be 


probated there. Wilson v. Cox, 49 
Miss. 538. 
[e] Situs of debts.—(1) A simple 


contract debt has its locality where 
the debtor lives. Arnold v. Arnold, 62 
Ga. 627. (2) And so of notes. Slo- 
cum v. Sanford, 2 Conn. 533; Chap- 
man v. Fish, 6 Hill (N.Y.) 554; Wal- 
ton v. Hall’s Estate, 29 A. 803, 66 Vt. 
455; Yeoman v. Bradshaw, 3 Salk. 164, 


91 Reprint 754. (3) <A land debt is 
located where the instrument is. 
Beers v. Shannon, 73 N.Y. 292; Gur- 


ney v. Rawlins, 2 M.&W. 87, 150 Re- 
print 680. (4) A judgment debt is 
located where the judgment is ob- 
tained. Thomas v. Tanner, 6 T.B.Mon. 
(Ky.) 52; Adams v. Savage, Ld. Raym. 
854, 92 Reprint 71. (5) Notes se- 
cured by mortgages and executed by 
residents of the state belonging to 
the estate of a nonresident were not 
property having situs in the state. 
In re Layton’s Estate, (Cal.) 19 P.(2d) 
793 [aff 6 P.(2d) 305 (reh den 7 P. 
(2d) 199)]. (6) As respects juris- 
diction of a probate court, the legal 
situs of corporate stock is where the 
corporation exists, or where the de- 
ceased stockholder was domiciled... In 
re Macy’s Estate, 195 N.Y.S. 499, 118 
Mise. 875. (7) It has been held that 
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first instance may be had in that county,!* although, 
as a general rule, a will should be proved in this 
first instance at the testator’s domicile.*® 
ministration under such probate in that state is, how- 
ever, only ancillary, and does not draw to it any as- 
sets not having their situs therein.'® 


[§ 689] (3) Particular Courts or Officers—(a) 
Wills being creatures of statutes, where 
statutory provisions are fully comprehensive, pro- 
viding when and how wills may be probated and con- 


Courts. 
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The ad- 


cept as provided by the statutes.17 
diction is generally vested by statute in local courts, 
of which there is generally one for each county, and ~ 
which are variously designated as courts of probate, 
surrogates’ courts, orphans’ courts, ete., and in some 


[8§ 688-689 ¥ 


Probate juris- 


states this jurisdiction is conferred on the county 
court, or some other local court having common-law 


powers.?8 


tested, no court has any jurisdiction of any kind ex- 


stock is located where the stock books | 419. 


are kept. Arnold yv. Arnold, 62 Ga. 


627. 


14. Ala.—vVarner v. Bevil, 17 Ala. 
286. 


Miss.—Bolton v. Barnett, 95 So. 
721, 181 Miss. 802; Still v. Woodville, 
38 Miss. 646. 


N.H.—Knight v. Hollings, 63 A. 38, 
73 N.H. 495, 12 Prob.Rep.Ann. 207. 


N.J.—In re Gordon’s Will, 26 A. 268, 
50 N.J.Eq. 397 [aff 30 A. 19, 52 N.J.Eq. 
317]; In re Lawrence’s Will, 7 N.J.Eq. 
215; In re Coursen’s Will, 4 N.J.Eq. 
408. 


Pa.—Pepper’s Estate, 23 A. 1039, 
148 Pa. 5 [rev 9 Pa.Co. 507, 27 Wkly. 
N.Cas. 513]; Brown’s Estate, 2 Pa. 
Dist. 730, 13 Pa.Co. 289. 


Vt.—Tarbell v. Walton, 45 A. 748, 
71 Vt. 406; Walton v. Hall’s Estate, 
29 A. 808, 66 Vt. 455. 


Wash.—Rader v. Stubblefield, 86 P. 


560, 43 Wash. 334, 10 Ann.Cas. 20; 
Clayson v. Clayson, 66 P. 410, 26 
Wash. 253. 

[a] Statutory provisions.—(1) In 


Alabama, by Code § 2304, the probate 
court of a county in which a person 
dies, leaving assets therein, has ju- 
risdiction to take proof of, and admit 
to probate, his last will and testa- 
ment, although his domicile was in 
another state, and his will was never 
probated there. Jaques v. Horton, 76 
Ala. 238. (2) In California also this 
is expressly provided for by Code Civ. 
Proc. § 1294. In re Clark’s Estate, 82 
P. 760, 148 Cal. 108, 113 Am.S.R. 197, 
1 L.R.A.N.S. 996, 7 Ann.Cas. 306. (3) 
Under the statute of Oregon (L. O. L. 
§ 1141) a county court has jurisdic- 
tion to probate the will of a nonresi- 
dent testator dying out of the state 
and distribute his corporate stock, 
having situs in the county, although 
the will has not been probated in the 
state of his domicile. Thomas Kay 
Woolen Mill Co. v. Sprague, 259 F. 
338. (4) In Ontario probate will be 
granted irrespective of domicile. Re 
Dartnell, 10 Ont.W.N. 386. 


15. See supra § 687. 


16. In re Clark’s Estate, 82 P. 760, 
148 Cal. 108, 113 Am.S.R. 197, 1 L.R.A. 
N.S. 996, 7 Ann.Cas. 306; Rackemann 
v. Taylor, 90 N.E. 552, 204 Mass. 394; 


Walton v. Hall’s Estate, 29 A. 808, 
66 Vt. 455. ; 
[a] Conclusiveness of such pro- 


bate.—Where the will of a British 
subject who was domiciled in the 
United States at the time of his death 
is probated in England by a court hav- 
ing jurisdiction, such probate is con- 
clusive as to the personal estate of 
the testator situated in England, and 
neither the validity of the will nor 
the disposition of such estate can be 
questioned in the courts of this coun- 
try. Newcomb v. Newcomb, 57 S.W. 2, 
ee Ky. 582, 22 Ky.L. 286, 51 LRA 


17. Pond v. 
Wash. 117. 


[a] In England (1) from a very 
early day, the ecclesiastical courts 
had jurisdiction over wills of per- 
sonalty; but there was no such thing 
as the probate of a devise of real es- 
tate, and a will of real estate was 
always open to dispute when offered 
as evidence of title in an action of 
ejectment, and from this it followed 
that the court of chancery would en- 
tertain a bill by a devisee for the pur- 
pose of establishing a will of real 
estate as against the heir at law, the 
jurisdiction in such cases being ex- 
ercised as in a bill to perpetuate testi- 
mony ora bill of peace; and the same 
rule prevailed in those of the United 


Faust, 155 P. 776, 90 


States which received and adopted the, 


common law, until such time as their 
courts of probate were expressly em- 
powered to admit wills to probate for 


all-purposes. Ellis v. Davis, 3 S£t. 
327, 109 U.S. 485, 27 L.Ed. 1006; John- 
ston v. Glasscock, 2 Ala. 218; Harris 


v. Tisereau, 52 Ga. 153, 21 Am.R. 242; 
Chapman v. Rodgers, 12 Hun (N.Y.) 
342; Ward:>-v. Vickers, 3 N.C. 351, °2 
Hayw. 164; Buchanan vy. Matlock, 8 
Humphr. (Tenn.) 390, 47 Am.D. 622; 
Protestant Episcopal Church Domes- 
tic, etc., Missionary Soc. v. Hells, 35 A. 
463, 68 Vt. 497, 54 Am.S.R. 888; Col- 
clough v. Boyse, 6 H.L.Cas. 1, 10 Re- 
print 1192 [aff 3 De G.M.&G. 817, Kay 
71, 52 Eng.Ch. 636, 43 Reprint 321]; 
Lovett v. Lovett, 3 Kay & J. 1, 69 Re- 
print 997; Campbell v. Lucy, L.R. 2 
P.&D. 209. (2) By a statute passed 
in England in the year 1857, the court 
of probate was created, and all pro- 
bate jurisdiction formerly exercised 
by other courts was transferred to it. 
20 & 21 Vict. c 77. (8) Afterward, in 
1873, the supreme court of judicature 
act united and consolidated together 
as one supreme court of judicature all 
existing courts of which the court of 
probate was one. 36 & 37 Vict. c 66. 


18. See statutory provisions; and 
cases infra this note. 


[a] In New York (1) while the 
powers of the surrogate as a court 
of probate are due primarily to Code 
Civ. Proc. § 2472, conferring jurisdic- 
tion “to take the proofs of wills and 
to admit wills to probate,” yet, in the 
absence of more precise definition, 


|Such powers are referable to estab- 


lished precedents and to the constitu- 
tion. In re Swartz’s Will, 139 N.Y.S. 
1105, 79 Misc. 388, 10 Mills Surr. 121. 
(2) The supreme court, having gen- 
eral equity jurisdiction, has jurisdic- 
tion to try the question of the making 
and effect of an antenuptial agree- 
ment to make a will and to enforce 
its provision in an action under a 
statute providing for actions to es- 
tablish a will. Adams vy. Swift, 155 
N.Y.S. 873, 169 App.Div. 802 (Code Civ. 
Proce. § 1861). (3) Under Code Civ. 
Proc. §§ 2510, 2731, the surrogate’s 


Such courts, when not otherwise provid- 
ed by law, have exclusive original jurisdiction in all 
cases relative to the probate of last wills and tes- 
taments,!® whether of real estate or personal es- 


court, on trustees’ accounting, had 
jurisdiction to determine respective 
rights of life tenants and remainder- 
men, and the validity and effect of an 
instrument entered into by life ten- 
ants, adult remaindermen, and trus- 
tees. In re Bishop’s Estate, 151°N.Y. 
S. 768, 89 Misc. 355, 14 Mills Surr. 41. , 


[b] Statutory provisions  con+ 
strued.—A statute conferring on the 
orphans’ court and register of wills 
jurisdiction over the probate of wills, 
testaments, and codicils does not au- 
thorize orphans’ courts to take pro-= 
bate of any paper writing not of such 
testamentary character. Bradley v. 
Bradley, 87 A. 390, 119 Md. 645. 


[ce] Probate and ecclesiastical 
courts compared.—The jurisdiction of 
probate of wills, conferred by thé 
Orphans’ Court Act on the surrogate’s 
court, is essentially the same pro- 
bate jurisdiction formerly exercised 
by the ecclesiastical courts of Eng- 
land and there administered by the 
surrogate, ordinary and metropolitan. 
Seip amon’ v. Lees, 93 A. 201, 84 N.J.Eq. 


[d] Probate of wills is controlled 
entirely by local law, so that the dis- 
trict code of the District of Columbia 
alone determines whether the equity 
branch of the supreme court of that 
District has jurisdiction to establish a 
lost will. Gracie v. American Secu- 
a Trust Co., 51 App.D.C. 141, 277 


19. U.S.—Gaines v. Chew, 2 How. 
619, 11 L.Ed. 402. 


Ala.—Sowell v. Sowell’s Adm’r, 41 
Ala. 359; Herbert v. Hanrick, 16 ‘Ala. 
581; McElroy v. McElroy, 5 Ala. 81; 
Johnston v. Glasscock, 2 Ala, 218; 
Apperson v. Cottrell, 8 Port. 51, 29 
Am.D. 239; McGrews Vv. McGrews, 1 
Stew.&P. 30. 


Py scans iets v. Imboden, 5 Ark. 


Cal.—McDaniel v. Pattison, 27 P. 
651, 32 P. 805, 98 Cal. 86; In re moe 
ard’s Hstate, 22 Cal. 395. 


Colo.—Stratton v. Rice, 181 P. 529, 
66 Colo. 407; Clough v. Clough, 51 P. 
513, 10 Colo. ‘App. 433 [aff 59 P. 7386, Et 
Colo. 97]; Mitchell v. Hughes, 32 P 
185, 3 Colo. App. 43. 


Conn.—Fortune v. Buck, 23 Conn. 1) 
Ga.—Sperber v. Balster, 66 Ga. 317, 


Ill.—People v. Knickerbocker, 2 N. 
BE. 607, 114 Il). 639, 55 Am.R. 8795 
Wild v. Sweeney, 84 ill. 213. 3 


Ky.—Taylor v. Lyon, 60 S.W.(2d) 
964, * 349 ‘Ky. 398; Abbott v. Traylor, 
11 Bush BoD Barnes v. Edward, 17 B. 
Mon. 632; Campbell v. West, 3 B.Mon. 
242; Hunt v. Hamilton, 9 Dana 90; 
In re Payne’s Will, 4 T.B.Mon. 422. 


La,—Duplessis’ Succession, 10 Rob. 
193; Robert v. Allier’s Agent, 17 La. 
7 Lewis’ Heirs v. His Executors, 5 

a. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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tate,?° and, although limited or restricted to a par- 
ticular subject-matter, yet they are not, strictly 
speaking, of an inferior or limited jurisdiction, but, 
within their province, are courts of general jurisdic- 
tion,” and their judgments rejecting or probating a 
will cannot be attacked collaterally.?? 
court has jurisdiction to grant relief in such cases 


Miss.—Hamberlin v. Terry, Sm.&M. 
Ch. 589 [aff 8 Miss. 143]. 


Mo.—Stowe v. Stowe, 41 S.W. 951, 
oe Mo. 594; Banks v. Banks, 65 Mo. 


Neb.—In re Slattery’s Estate, 249 
N.W. 597. 


N.J.—Vincent v. Vincent, 62 A. 700, 
70 N.J.Eq. 272; Murray v. Lynch, 54 
A. 1124, 65 N.J.Eq. 399; In re Cart- 
wright’s Will,.51 A. 713, 64 N.J.Eq. 
290 [Laff 54 A. 1124, 65 N,J.Eq. 399]; 
Slocum v. Grandin, 38 N.J.Eq. 485 [aff 
40 N.J.Eq. 342]. * 


N.M.—Bent v. Thompson, 23 P. 234, 
5 N.M. 408 [aff-11 S.Ct. 238, 138 U.S. 
114, 34 L.Ed. 902]. 


N.Y.—Anderson v. Anderson, 19 N. 
EB. 427, 112 N.Y. 104, 2 L.R.A. 175 and 
note, 16 N.Y.Civ.Proc. 198: Hartnett 
v. Wandell, 60 N.Y. 346, 348, 19 Am. 
Rr 194, 16 Abb.Pr.N.S. 383; Booth v. 


Kitchen, 7 Hun 260; In re Cornell, 
41 N.Y.S. 255, 1% Mise. 468; Jackson 
v. Walsh, 14 Johns. 407; Heyer v. 


Burger, Hoffm. 1. 
Ohio.—State v. Allen, 117 N.E. 13, 


96 Ohio St. 10. 

Or.—Stevens v. Myers, 121 P. 434, 
nor. 29). 62 -Or.. 372°) Hubbard *v. 
Hubbard, 7 Or. 42; Jones v. Dove, 6 


Or. 188; Willamette Falls Canal, etc.,: 
Co. v. Gordon, 6 Or. 175. 


S.C.—Gibson y. Brown, 10 S.C.L.} 
6. 


| 


By | 
Tenn.—Winters v. American Trust 


Co:, 14; S\W.(2da). 740;.158. Tenn. 479); 
Townsend v. Townsend, 4 Coldw. 70, 
94 Am.D. 185. 


Utah.—Allen y. Barnes, 12 P. 912, 5 
Utah 100. 


Va.—Schultz v. Schultz, 
(51 Va.) 358, .60 Am.D. 335. 


[a] In Canada, under Edw. VII c 
31 § 19, the surrogate’s court, and 
not the high court of justice, has 
jurisdiction over probate of wills. 
Foxwell v. Kennedy, 24 Ont.L. 189, 18 
Ont.W.R. 782, 19 Ont.W.R. 595, 2 Ont. 
W.N. 821, 1299. 


[b] Pendency in another county 
of an application for administration 
will not prevent the probate court 
from obtaining jurisdiction. In re 
Gould’s Will, 9 N.Y.S. 603, 56 Hun 
643 [aff 30 N.E. 865, 131 N.Y. 630]. 


[ec] Rule applied.—(1) The or- 
phans’ court is a court of general 
jurisdiction, and has full power and 
authority to determine all controver- 
sies respecting the existence of wills. 
In re Huncke, 109 A. 18, 91 N.J.Eq. 
300. (2) The orphans’ court has juris- 
diction to probate a will begun by 
petition to probate an earlier will, 
where the petition alleges a dispute 
as to which of two documents was 
the last will, where all parties in in- 
terest under both wills were cited be- 
fore the court to abide its order, 
where an appropriate petition to pro- 
bate the later will containing a revo- 
cation clause was ordered filed nunc 
pro tunc, and where there was a de- 
cree admitting the later will and de- 
nying probate of the earlier will, 
without objection to its jurisdiction. 
In re Young’s Estate, 106 A. 425, 90 
N.J.Eq. 236. (3) A surrogate has no 
jurisdiction to grant original probate 
of foreign wills which can only be 
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other matters.?3 


No other 
tablish a codicil 


probated by the prerogative court, his 
jurisdiction being limited to domes- 
tic wills. In re Chadwick’s Will, 82 
A. 918, 80 N.J.Eq. 168. (4) Under P. 
L. (1913) p 81, and Prerogative Ct. 
Rules, rule 56, applications for the 
probate of wills may be made direct- 
ly to vice ordinaries, without special 
reference to them by the ordinary. 
In re Harrison’s Will, 118 A. 705, 94 
N.J.Eq. 145. 


[d] Determination of revocation. 
—Since, under the statutes imposing 
on the county courts the duty of as- 
certaining who are entitled to take 
under .a will, the determination 
whether any part of the writing pre- 
sented as the will should be reject- 
ed in order that distribution of the 
estate may be directed pursuant to 
the effective parts of the writing is 
necessarily involved, the county court 
had jurisdiction of a petition to ad- 
judge a certain clause thereof revok- 
ed by implication by the changed con- 
dition and circumstances of the tes- 
tator subsequent to the making of the 
will. In re Battis, 126 N.W. 9, 143 
Wis. 234, 139 Am.S.R. 1101. 


20. U.S.—Gaines v. Chew, 2 How. 
619, 11 L.Ed. 402. R 


Ala.—Goodman y. Winter, 64 Ala. 
410, 38 Am.R: 13;\.Brock’s Adm’r .v. 
Frank, 51 Ala. 85; MHall’s Heirs v. 
Hall, 47 Ala. 290; Herbert v. Han- 
rick, 16 Ala. 581. 


D.C.—Beyer v. Le Fevre, 17 App. 
D.C. 238 [rev on other grounds 22 S. 
Ct. 765, 186 U.S. 114, 46 L.Ed. 1010]. 


Ky.—Taylor v. Tibbatts, 13 B. Mon. 
a ree 


S.C.—Rumph y. Hiott, 15 S.E. 235, 
35 S.C. 444. 


21. Goodman vy. Winter, 64 Ala. 
410, 38 Am.R. 13; In re Coursen’s Will, 
4 N.J.Eq. 408; In re Culbertson’s Es- 
tate, 152 A. 540, 301 Pa. 438; Town- 
send v. Townsend, 4 Coldw. (Tenn.) 
70, 94 Am.D. 185. 


22. See infra § 1095. 
23. Mathewson vy. Sprague, 16 F. 
Cas No. "95278; 1b Curt. e457" sSperber 


v. Balster, 66 Ga. 317; Milner v. Sims, 
(Tex.Civ.App.) 171 S.W. 784; Math- 
ews v. Tyree, 44 S.E. 526, 53 W.Va. 
298. 


{a] Rule applied.—(1) While the 
district court has jurisdiction to par- 
tition estates, require accountings, 
and adjust equities between the sev- 
eral owners, its jurisdiction cannot be 
exercised to defeat that of the county 
court to probate a will which, under 
the direct provisions of Const. art 5 
§ 16, has the general jurisdiction of 
a probate court with power to probate 
wills, appoint guardians, settle ac- 
eounts of executors, transact busi- 


ness, including the settlement, parti- |’ 


tion, and distribution of the estates of 
deceased persons. Buchner y. Wait, 
(Tex.Civ.App.) 137 S.W. 383. (2) An 
objection to the probate of a dece- 
dent’s will arising from an agreement 
made by the heirs should be raised 
first in the county court, and the dis- 
trict court, out of reasons of comity, 
should not entertain original proceed- 
ings to determine whether such a 
will may be probated. Buchner vy. 
Wait, supra. (3) Under Code Civ. 
Proc. § 2625, as amended by L. (1910) 
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either directly or as incident to jurisdiction over 


Nor have appellate courts general- 


ly any original probate jurisdiction,?* but only of 
appeals to them from the courts of probate,?® but on 
appeal from a decree of a court of probate, it has 
been held that the appellate court may allow and es- 


to the probated will.2® When the 


ec 578, and § 2653a, after probate of a 
will in the surrogate’s court, the su- 
preme court has no jurisdiction to es- 
tablish an earlier will, and in an ac- 
tion under § 2653a, a cause of action 
to establish an earlier will in the su- 
preme court cannot be joined with a 
cause of action to review the validity 
of the probate of the later will. Sher- 
wood v. Sherwood, 147'N.Y.S. 205, 85 
Misc. 99 [aff 151 N.Y.S. 1144, 166 App. 
Div. 965]. (4) In the absence of stat- 
utes, courts of equity have no juris- 
diction to establish a will. McDaniel 
v. Pattison, 27° RP. 651, 32 Ps 805; 98 
Cal. 86; Slade v. Street, 27 Ga.. 17; 
Wild v. Sweeney, 84 Ill. 213; Cousens 
v. Biddeford Advent Church, 45 A. 
43, 93 Me. 292, 5 Prob.Rep.Ann. 312; 
Cowden v. Cowden, 3 Miss. 806; Heyer 
V.. Burger, Elotim. “C(NGY)) Eo towne 
send v. Townsend, 4 Coldw. (Tenn.) 
70, 94 Am.D. 185; Allen v. Barnes, 12 
P. 912, 5 Utah 100; Lechmere vy. Bra- 
sier, 2 Jac.&W. 287, 37 Reprint 637; 
Jones v. Jones, 3 Meriv. 161, 36 Re- 
print 62; Pemberton v. Pemberton, 13 
Ves.Jr. 290, 33 Reprint 303. (5) Where 
the statute authorizes the orphans’ 
court, or a register of wills, to pro- 
bate, a court of equity has no power 
to determine whether a will shall be 
admitted to probate. Bradley v. Brad- 
ley, 83 A. 446, 117 Md. 515 (equity 
would not enjoin proceedings on a 
caveat, based on mental incapacity 
and undue influence, it being without 
jurisdiction to determine the entire 
controversy). (6) If a court of equi- 
ty has jurisdiction in any case, it can 
be only one in which probate is, for 
some reason, not attainable in the 
court of ordinary. Slade v. Street, 
27 Ga. 17. (7) A court of equity has 
no jurisdiction to enjoin the custo- 
dian of an alleged will from offering 
it for probate or to decree the can- 
cellation of an alleged will on which 
no action has ever been taken by the 
court of ordinary. Israel v. Wolf, 28 
S.E. 109, 100 Ga. 339. 


[b] Probate not compellable by 
mandamus.—People v. Knickerbocker, 
2 N.H. 507, 114 Ill. 539, 55 Am.R. 879. 


[ec] In action to quiet title, in 
which the construction of a will, pro- 
vided for by Gen. Code § 10857, is but 
incidental to the main issue, the su- 
perior court of Cincinnati has con- 
current jurisdiction with the common 


pleas. Hamilton y. Stone, 33 Ohio Cir. 
Cte. 
24 Mo.—Dickey v. Malechi, 6 Mo. 


177, 34 Am.D. 130. 
N.C.—In re Gerard’s Will, 3 N.C. 2. 


R.I.—Olney v. Angell, 5 R.I. 198, 73 
Am.D. 62. 


Tex.—Daniel v. Finley, 
194 S.W. 955. 


Utah.—Allen vy. Barnes, 12 P. 912, 
5 Utah 100. 


[a] In Ontario the probate of a 
will may be removed from the surro- 
gate’s court to the supreme court 
where the assets are over two thou- 
sand dollars, ‘foreign assets to be 
ured: Re Newcombe, 10 Ont.W.N. 


25. Simpson y. Simpson, 112 N.E. 
276, 273 Ill. 90. 


26. Clark v. 
(Mass.) 67. 


(Civ. App.) 


Wright, 8 Pick. 
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petition is filed and parties cited, jurisdiction of the 


court of probate attaches.?* 


Transfer of jurisdiction. 


[§ 690] (b) Officers. 


probate.®° 


the court.?3 


427. Matter of Lasak, 30 N.E. 112, 
131 N.Y. 624 mem; In re Walter’s Es- 
tate, 198 N.W. 375, 183 Wis. 540. 


28. Lillard v. Tolliver, 285 
576, 154 Tenn. 304. 


29. Lillard vy. Tolliver, supra. 


{a] Thus, in proceedings for pro- 
bate of a will, transferred to the cir- 
cuit court on filing of contest, regu- 
lation and control of the advent of 
parties into the proceedings is vested 
in the circuit court. Lillard v. Tol- 
liver, 285 S.W. 576, 154 Tenn. 304. 


Nature and scope of contest pro- 
ceedings generally see supra §§ 668, 
670. 


30. See statutory provisions; 
cases infra this note. 


[a] In Louisiana, under the con- 
stitution of 1868, clerks of court can- 
not exercise any judicial powers, and 
cannot admit a will to probate, as 
probate power is given solely to the 
parish court. Tanner’s Succession, 22 
La.Ann. 91. 


{[b] In North Carolina, by Code §§ 
2148, 2149 et seq, clerks of the su- 
perior court have jurisdiction of the 
probate of wills. The jurisdiction to 
prove the will is not changed by its 
loss. McCormick y. Jernigan, 14 S.E. 
971, 110 N.C. 406. 


[c] In Pennsylvania (1) the pro- 
bate jurisdiction is vested in a judi- 
cial officer in each county styled the 
register of wills. Musser v. Curry, 17 
ByC@as; NO.) 9,973, 73 = Wash.C.C. ) 4381: 
Guthrie v. Kerr, 85 Pa. 303; Shields’ 
Appeal, 20 Pa. 291; Logan v. Watt, 5 
Serg.&R. 212; Sharp’s Lessee v. Petit, 
4 Yeates 413; Morris’ Lessee v. Van- 
deren, 1 Dall. 64, 1 L.Ed. 38; Hoopes’ 
Estate, 2 Pa.Dist. 500, 12 Pa.Co. 331. 
(2) His jurisdiction is original and 
exclusive. Guthrie v. Kerr, 85 Pa. 
303; Topham’s Bst., 28 Pa. Co. 220. 
(3) The register of wills is a sepa- 
rate and independent county officer 
whose duties are prescribed by stat- 
ute. Such duties cannot be added to 
by rule of the orphans’ court. Top- 
ham’s Hst., 12 Pa.Dist. 4, 28 Pa.Co. 
220. (4) The register’s or clerk’s 
powers cease with the probate of the 
will. In re Beatty’s Estate, 45 A. 1057, 
193 Pa. 304; Matthew v. Biddell, 8 
Pa.Super. 112; Nallin’s Estate, 29 Pa. 
Co. 380. (5) The register is without 
jurisdiction to hear the contest of a 
will, but must grant an issue to the 
common pleas court, or certify the 
dispute to the orphans’ court. Lewis’ 
Estate, 19 Pa.Dist. 695; Com. v. Allen, 
33 Pa.Co. 88. (6) A register’s duty, 
after entry of a decree of the or- 
phans’ court directing him to admit 
vertain papers to probate, is minis- 
terial, and not discretionary. In re 
Galli’s Hstate, 95 A. 422, 250 Pa. 120. 


S.W. 


and 


In some jurisdictions 
the filing of a will contest transfers jurisdiction of 
the probate proceeding to the cireuit court,?* and 
such proceedings are original and not appellate.*® 


In some jurisdictions the 
statutes provide that the clerk of the court of pro- 
bate or other designated officer may admit wills to 
In some of these jurisdictions the officer 
acts during the vacation of the court,*! or when for 
any reason the judge thereof cannot act;*? but the 
action of such clerk or officer must be confirmed by 
Statutory provisions in some Jurisdic- 
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tions deprive a probate judge of his jurisdiction 


whenever he is interested in the will presented for 


probate.?* 


31. Petty v. Ducker, 11 S.W. 2, 51 
Ark. 281; Watson v. Watson, 58 Md. 
442; De Las Fuentes v. McDonell, 20 
S.W.(2d) 43, 85 Tex. 132; Clements v. 
me Co., (Tex.Civ.App.) 273 S.W. 


Hooks v. Barnett’s Ex’r, 38 


32. 
Ala. 607. 


33. Petty v. Ducker, 11 S.W. 2, 51 
Ark. 281; Rothwell v. Jamison, 49 S. 
W. 508, 147 Mo. 601; Snuffer v. How- 
erton, 28 S.W. 166, 124 Mo. 637; Smith 
v. Estes, 72 Mo. 310. 


84. See statutory provisions. 


; 35. In re Marston, 8 A. 87, 79 Me. 
5. 

36. McFarlane y. Clark, 39 Mich. 
44, 33 Am.R. 346. 


37. In re Taintor’s Estate, 5 Redf. 
Surr. (N.Y.) 79 (United States con- 
sul general in China). 

38. Cross references: 

Evidence to establish lost or de- 

stroyed will see infra § 785. 
Presumption as to revocation of will 

not produced at testator’s death see 

infra § 759. 
ee of destroyed will see supra § 


Revocation of will by destruction see 
age §§ 507-521. 


39. S.—Gaines vy. Chew, 2 How. 
619, We L.Ed. 402. 


Ind.—Bartlett v. Manor, 45 N.E. 
1060, 146 Ind. 621; Jones v. Casler, 
38 N.E. 812, 139 Ind. 382, 47 Am.S.R. 
274; Wright v. Fultz, 38 N.E. 175, 138 


Ind. 594; Roberts v. Abbott, 26 N.E. 
565, 127 Ind. 83; Mauck v. Melton, 64 
Ind. 414; Ford v. Teagle, 62 Ind. 61; 


Kaster v. Kaster, 52 Ind. 531. 


N.J.—Coddington v. Jenner, 41 A. 
874, 57 N.J.Hq. 528 [aff 45 A. 1090, 60 
N.J.Eq. 447]; Wyckoff v. Wyckoff, 16 
N.J.Eq. 401; Annin’s Ex’rs v. Vandor- 
en’s Adm’r, 14 N.J.Eq. 135; Hildreth 
v. Schillenger, 10 N.J.Eq. 196; Bailey 
vy. Stiles, 2 N.J.Eq. 220. 


Tenn.—Simmons y. Leonard, 15 S. 
W. 444, 89 Tenn. 622; Wisener & 
Brown v. Maupin, 2 Baxt. 342; Morris 
v. Swaney, 7 Heisk. 591; Townsend v. 
Townsend, 4 Coldw. 70, 94 Am.D. 185; 
Buchanan v. Matlock, 8 Humphr. 390, 
47 Am.D. 622; Henderson v. Peck, 3 
Humphr. 247. 


ee hpi acs v. Dold, Gilm. (21 Va.) 


W.Va.—Dower v. 
113, 57 Am.R. 646. 


Wis.—In re Valentine’s Will, 67 N. 
W. 12, 98 Wis. 45; Hall v. Allen, 31 
Wis. 691. 


[a] In Kentucky (1) prior to the 


Seeds, 28 W.Va. 


Under such statutes it has been held 
that he is not disqualified because related to a lega- 
tee by marriage,?> and even though himself a leg- 
atee, his preliminary orders relative to hearing and 
notice are valid.*® Under a statute so providing, the 
consulate general’s court in China can probate a will 
of a citizen resident in China.** 


[§ 691] b. Of Actions Relating to Wills**—(1) 
To Establish Lost or Destroyed Will. 
dictions it is held that eourts of equity have inherent 
jurisdiction to establish lost, destroyed, or suppress- 
ed wills,?° at least in the ease of fraudulent destruc- 
tion or suppression,*® and in others such jurisdiction 


In some juris- 


revised statutes, the decisions in the 
early cases*allowed lost wills to be 
established by decrees in chancery. 
Allison v. Allison, 7 Dana 90; Baker 
v. Dobyns, 4 Dana 220. (2) Later the 
rule was modified to restrict equity 
jurisdiction to cases of fraudulent 
destruction or suppression of a will, 
or where it was necessary to secure 
the rights of plaintiffs. Hunt v. 
Hamilton, 9 Dana 90; Campbell v. 
West, 3 B.Mon. 242. (3) After the 
revised statutes and code of 1854 
were adopted it was said by way of 
dictum that it had not been doubted 
for many years that ceurts of chan- 
cery had jurisdiction to establish wills 
which had been destroyed or sup- 
pressed. Barnes v. Edward, 17 B. 
Mon. 632. (4) In a later case, refer- 
ring to such jurisdiction, the court 
said: “The dictum in the case of 
Barnes vy. Edward, supra, is by no 
means conclusive as to the jurisdic- 
tion of courts of equity in such cases 
since the adoption of the Revised 
Statutes and the Civil Code of Prac- 
tice.”” Abbott v. Traylor, 11 Bush 335. 
(5) It was finally held that a court 
of equity had no jurisdiction in the 


premises. Thompson y. Beadles, 14 
Bush 47. 
[b] Im New York (1) the court of 


chancery formerly had jurisdiction to 
establish lost or destroyed wills. 
Bowen vy. Idley, 6 Paige 46. (2) And 
this power is now conferred on the 
supreme court. Voorhees vy. Voor- 
hees, 39 N.Y. 463, 100 Am.D, 458 [aff 
50 Barb. 119]; Schultz v. Schultz, 35. 
N.Y. 6538, 91. Am<D:. 88: “Donlon=w: 
Kimball, 70 N.Y.S. 252, 61 App.Div. 31; 
Hook v. Pratt, 8 Hun 102; St. John v. 
Putnam, 220 N.Y.S. 141, 128 Misc. 714; 
Matter of Reiffeld’s Will, RS N.Y.S. 
808, 36 Misc. 472; Jackson v. Betts, 9 
Cow. 208 [rev on other grounds 6 
Wend. 173). (3) The supreme court’s 
jurisdiction to establish a lost or de- 
stroyed will is unlimited, but it must 
then remit the matter to the surro- 
gate for issuance of letters. St. John 
v. Putnam, supra. (4) The surro- 
gate’s court has jurisdiction of pro- 
ceedings to probate a lost or de- 
stroyed will only if the will was 
“fraudulently destroyed” in the tes- 
tatrix’s lifetime or existed at her 
death. St. John vy. Putnam, supra; 
In re Dorrity’s Will, 194 N.Y.S. 578, 
118 Mise. 725. , 


[c] Substitution of one will for 
another.—A single action may be 
maintained for the purpose of setting 
aside a will which has been admitted 
to probate and establishing a lost 


will. Bartlett v. Manor, 45 N.E. 1060, 
146 Ind. 621; Roberts v. Abbott, 26 
N.BE. 565, 127 Ind. 83. 


40. Harris v. Tisereau, 52 Ga. 158, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is expressly conferred by statute,*t and in such case 
it has been held that the probate court is without 
jurisdiction,*? and that the court of chancery is the 
proper tribunal in which to establish the will.*? 
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On the other hand, where probate courts are invested 


by statute with full jurisdiction over the probate of 
wills, such jurisdiction is held to extend to the 
probate of wills which have been lost or destroyed.** 


In some states this jurisdiction is exclusive,*® or, at 


21 Am.R. 242; Perkins v. Perkins, 21 


Ga. 13. 

41. See statutory’ provisions. 

42. Waggener v. Lyles, 29 Ark. 
47. 


43. Bradway v. Thompson, 214 S. 
W. 27, 139 Ark. 642. 


44. Ala.—Baxley vy. Jackson, 113 
So. 500, 216 Ala. 411; McBeth v. Mc- 


Beth, 11 Ala. 596; Apperson v. Cott- 
rell, 3 Port. 51, 29 Am.D. 239. 
Cal.—MecDaniel v. Pattison, 27 P. 
651, 32 P. 805, 98 Cal. 86. 
Ga.—Ponce v. Underwood, 55 Ga. 
601; Slade v. Street, 27 Ga. 17; Per- 
kins v. Perkins, 21 Ga. 13; Batton v. 


Watson, 13 Ga. 63, 58 Am.D. 504. 


Ill.— Beatty v. Clegg, 73 N.E. 383, 
214 Til. 34. 


Ky.—In re Payne’s Will, 4 T.B.Mon. 
422; In re Happy’s Will, 4 Bibb 553. 


Mass.—Waters v. Stickney, 12 Allen 
90) Amb. 122: 


Mich.—Ewing v. McIntyre, 95 N.W. 
aa 133 Mich. 459, 9 Prob.Rep.Ann. 


Mo.—Dickey v. Malechi, 6 Mo. 177 
34 Am.D. 130; Jackson v. Jackson, 4 
Mo. 210; Graham vy. O’Fallon, 3 Mo. 
507. 


N.C.—McCormick v. Jernigan, 14 S. 
E. 971, 110 N.C. 406. 


v. Selby, 15 
Ohio ie. 45 Am:;D. 579; Taylor ‘Vv: 
Bennett, 1 Ohio Cir.Ct. 95, 1 Ohio Cir. 
Dec. 57; In re Lasance’s Estate, 7 
Ohio S.&C.P. 246, 5 Ohio N.P. 20. 


Pa.—Foster’s Appeal, 87 Pa. 67, 30 
Am.R. 340 [aff 13 Phila. 567]. 


S.C.—Myers v. O’Hanlon, 33 S.C.Eq. 
196. 


Tex.—Tynan v. Paschal, 
286, 84 Am.D. 619. 


W.Va.—Dower y. Seeds, 28 W.Va. 
113, 57 Am.R. 646. 


{a} Rule applied.—Exclusive orig- 
inal jurisdiction being given for that 
purpose to the probate court, a cir- 
cuit court has no jurisdiction, but 
may only hear a contest proceeding 
after action by the probate court. 
Harrell v. Harrell, 223 S.W. 919, 284 
Mo. 218 (in a proceeding to contest a 
destroyed will established by the pro- 
bate court, where the petition alleged 
that the court established an instru- 
ment like the one set out, and that 
it was void because not witnessed, 
the establishment of the instrument 
set forth in the answer, which differed 
somewhat from that set up in the 
petition, was not improper, as exceed- 
ing the jurisdiction of the circuit 
court, under Rev. St. [1909] § 555, 
which is not original, the contestant’s 
claim being that the instrument was 
invalid because not witnessed and 
not involving the particular terms). 


[b] Clerk of court having exclu- 
sive jurisdiction to probate wills, his 
jurisdiction is not affected by the 
fact that the will has been lost, so 
that it is not necessary to establish 
a lost will in a court of equity. In re 


Zhen LOX, 


Hedgepath’s Will, 63 S.E. 1025, 150 


N.C. 245; McCormick vy. Jernigan, 14 
S.E. 971, 110 N.C. 406. 
{c] Im New Jersey (1) the pre- 


rogative court has jurisdiction to es- 
tablish and set up the last will and 
testament which has been lost or de- 
stroyed concurrent with chancery and 
orphans’ courts. In re _ Schultz’s 
Will, 133 A. 762, 102 N.J.Eq. 14. -(2) 
The statutory provisions creating the 
orphans’ court and defining its juris- 
diction give such court power to in- 
quire as to the execution of a will 
and its loss and to prove the contents 


thereof. In re Cassidy’s Will, 82 A. 
920, 80 N.J.Eq. 163. 
[dj] In England (1) it seems al- 


ways to have been the rule that, in 
ease of the loss, destruction, or sup- 
pression of a will of personalty, the 
ecclesiastical courts had jurisdiction 
to grant probate on sufficient proof of 
the due execution of the will, its loss, 
etc., and its contents. Davis v. Da- 
vis, 2 Add.Eccl. 223, 162 Reprint 275; 
Fostér yv. Foster, 1 Add.Eccl. 462; 
Trevelyan v. Trevelyan, 1 Phillim. 149, 
161 Reprint 944. (2) The proponent, 
however, was required to prove the 
contents of the will in the very words 
thereof, and also to prove the whole 
will, although the other parts of it 
did not belong to or regard his legacy, 
but as this was generally a matter 
of almost insuperable difficulty, a leg- 
atee, instead of citing the executor in 
the ecclesiastical court, was permit- 
ted to sue in equity for his legacy on 
the ground of spoliation or suppres- 
sion. Tucker v. Phipps, 3 Atk. 359, 
26 Reprint 1008. (3) And now, since 
the judicature act, consolidating cer- 
tain courts, the usual practice is to 
apply to the probate division for the 
probate of a will which has been lost, 
destroyed, or suppressed. Harris v. 
Knight, 15 P.D. 170. (4) In case of 
the loss or destruction of a will of 
real estate, the only remedy of a devi- 
see was to establish the will by a 
suit in equity (Davies v. Evans, 4 De 


G.&Sm. 440, 64 Reprint 904; Hayne v. 
Hayne, Dick. 18, 21 Reprint 173; 
Smith y. Spencer, 1 Y.&Coll. 75, 20 


Wng.Ch. 75, 32 Reprint 797; Haines v. 
Haines, 2 Vern.Ch. 441, 23 Reprint 
883), (5) because the ecclesiastical 
courts had no jurisdiction to grant 
probate of a will of realty; but since 
the change of the law in this particu- 
lar (see supra § 689), (6) it would 
seem that the probate division, in 
which is now vested the jurisdiction 
formerly exercised by the ecclesiasti- 
cal courts, may grant probate of a 
lost or destroyed will of real state. 


[e] In Ontario (1) it was original- 
ly held that the surrogate’s court had 


sole jurisdiction of establishment of 


lost wills. Mutrie v. Alexander, 23 
Ont.L.R. 396, 18 Ont.W.R. 836, 2 Ont. 
W.N. 884. (2) However, under Ju- 
dicature Act § 38, it is held that the 
supreme court has jurisdiction to es- 
tablish as the testator’s last will a 
testamentary document of later date 


than a will previously admitted to]’ 


probate. Giffin v. Simonton, 47 Ont. 
L. 49. 


45. Cal.—McDaniel vy. Pattison, 27 
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least, exclusive in all but exceptional cases requiring 
the exercise of the extraordinary powers of a court 
of equity,*® while in others it is concurrent with the 
equity jurisdiction in the premises.*? 


[§ 692] (2) To Contest or Set Aside Wills. 
many jurisdictions contests or suits to set aside wills 
lie exclusively within the province of courts of law*® 


In 


P. 651, 32 P. 805, 98 Cal. 86. 


Ga.—Ponce v. Underwood, 55 Ga. 
§01; Slade v. Street, 27 Ga. 17; Per- 
kins v. Perkins, 21 Ga. 13. 


Ill.—Mather v. Minard, 102 N.E. 
1062, 260 Ill. 175; Beatty v. Clegg, 73 
N.E. 383, 214 Ill. 34. 


Me.—Cousens v. Biddeford Advent 


Church, 45 A. 43, 93 Me. 292, 5 Prob. 
Rep.Ann, 312. 
Ohio.—Morningstar vy. Selby, 15 


Ohio 345, 45 Am.D. 579. 
R.I.—Clarke v. Clarke, 7 R.I. 45. 


S.C.—Myers v. O’Hanlon, 33 S.C.Eq. 
196. But see Legare v. Ashe, 1 S.C.L. 
464 (suit in equity). 


[aj In Vermont (1) the power of 
courts of equity to establish sup- 
pressed, destroyed, or spoliated wills 
has been taken away by _ statute 
(Protestant Episcopal Church Domes- 
tic, etc., Missionary Soc. v. Eells, 35 
A. 463, 68 Vt. 497, 54 Am.S.R. 888, 1 
Prob.Rep.Ann. 84), (2) and the ecuity 
court may exercise its powers only to 
aid the jurisdiction of the probate 
eon (Adams’ Heirs v. Adams, 22 Vt. 
5 


46. Apperson v. Cottrell, 
(Ala.) 51, 29 Am.D. 239. 


47. In re Shultz’s Will, 133 A. 762, 
102 N.J.Eq. 14; McCormick v. Jerni- 
gan, 14 S.B. 971, 110 N.C. 406; Dower 
v. Seeds, 28 W.Va. 113, 57 Am.R. 646. 


48. U.S.—Tompkins v. Tompkins, 
24 F.Cas.No. 14,091, 1 Story 547. 


Ark.—Gray v. Parks, 125 S.W. 1028, 
94 Ark. 39. 


Iil.—Dibble v. Winter, 93 N.E. 145, 
247 Tih. 243. 


Ind.—Morse v. Morse, 42 Ind. 365; 
Goodrich v. Posey, 15 Ind. 392. 


Iowa.-—Lynch v. Miller, 6 N.W. 740, 
54 Iowa 516; Leighton v. Orr, 44 Iowa 
679; Havelick v. Havelick, 18 Iowa 
414. 


Kan.—Dean v. Swayne, 72 P. 780, 67 
Kan. 241; Caeman v. Van Harke, 6 
P. 620, 33 Kan. 333. 


Mo.—Hans v. Holler, 65 S.W. 308, 
165 Mo. 47; Norton v. Paxton, 19 S.W. 
807, 110 Mo. 456; Bridwell v. Swank, 
84 Mo. 455; Young v. Ridenbaugh, 67 
Mo. 574; Lamb v. Helm, 56 Mo. 420; 
Harris ww. Hays, 53 Mo. 90; Im re 
Duty’s Estate, 27 Mo. 48; Swain v. 
Gilbert, 3 Mo. 347; Lyne v. Marcus, 
1 Mo. 410, 13 Am.D. 509. 


N.Y.—Matter of Austin’s Will, 55 
N.Y.S. 52, 35 App.Div. 278; Thomas 
v. Thomas, 41 N.Y.S. 276, 9 App.Div. 
487; Long v. Rodgers, 29 N.Y.S. 981, 
79 Hun 441, 24 N.Y.Civ.Proc. 63; Mat- 
ter of De Haas’ Will, 53 N.Y.S. 738, 
24 Mise. 420; In re Falabella’s Will, 
139) N.Y.S> 1003; 


Tex.—Lewis & McGinnis vy. Ames, 
44 Tex. 319. 


Utah.—In re Miller’s Estate, 88 P. 
338, 31 Utah 415. 


[a] Equitable principles are ap- 
pHed by the court in such cases. Gar- 
land v. Smith, 28 S8.W. 196, 29 S.w. 
836, 127 Mo. 583; Lilly v. Tobbein, 15 


3 Port. 
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or probate,*® so that, except where there is no ade- 
quate remedy at law,®° or where the circumstances 
are exceptional,°! whenever the power to probate a 


S.W. 618, 103 Mo. 477, 23 Am.S.R. 887; 
Gay v. Gillilan, 5 S.W. 7, 92 Mo. 250, 
1 Am.S-R. 712. 


[b] Contest of foreign will.—Un- 
der Kan. Gen. St. (1915) § 11807, pro- 
viding that no proceedings shall be 
had in the state to contest a will 
which is executed and proved accord- 
ing to the law of the state of domicile 
of the testator, a decree of a Kansas 
court declaring invalid a will execut- 
ed by a testator domiciled in Missouri 
is void for want of jurisdiction over 
the subject matter. Schrader v. Park- 
er, 277 F. 160. 


49. U.S.—Carrau v. O’Calligan, 125 
Ben651, 6OVC.ClAL 347%: Laff: 25.S.Ct. 727, 
199 U.S. 89, 50 L.Ed. 101]; In re Armi- 
stead’s Estate, 4 F.Suppl. 606. 


Cal.—State v..McGlynn, 20 Cal. 233, 
81 Am.D. 118. 


Ga.-—Tudor v. James, 53 Ga. 302. 


La.-—Gibson v. Dooley, 32 La.Ann. 
959; Blasini v. Succession of Blasini, 
30 La.Ann. 1388; Thibodeaux’s Heirs 
v. Voorhies, 25 La.Ann. 479; Robert 
v. Allier’s Agent, 17 La. 4. 


Me.—Tripp v. Clapp, 140 A. 199, 126 
Me. 534. 


Mich.—-Scripps v. Durfee, 90 N.W. 
1061, 131 Mich. 265, 100 Am.S.R. 614. 


Miss.—Hamberlin v. Terry, Sm.&M. 
Ch, 589 [aff 8 Miss. 143]. 


Neb.-—Andersen v. Andersen, 96 N. 
W. 276, 69 Neb. 565; Williams v. 
Miles, 89 N.W. 451, 63 Neb. 859. 


N.M.—Brown v. Heller, 227 P. 594, 
30 N.M. 1. 


N.Y.—Anderson v. Anderson, 19 N. 
my. 427, 112 N.Y. 104,.2 L.R.A. 175, 16 
N.Y.Civ.Proe. 198; Booth v. Kitchen, 
7 Hun 255. 


N.C.-—Sumner v. Staton, 65 S.E. 902, 
151 N.C. 198, 18 Ann.Cas. 802; Hodges 
v. Jasper, 12 N.C. 459. 


Or.—Clark’s Heirs v. Hllis, 9 Or. 
128. 


Tex.—Franks v. Chapman, 61 Tex. 
576; Hilgers v. Hilgers, (Civ.App.) 
159 S.W. 851. 


Va.—Cowper v. Sargeant, 169 S.E. 
920. 


Eng.—-Meluish v. Milton, 3 Ch.D. 
27. : 


[a] Rule applied.—(1) As the 
probate court had jurisdiction to re- 
quire that a will, if concealed, be 
produced and filed, a bill in equity to 
set aside the probate of a will on the 
ground of revocation by a later will 
which has been suppressed is demur- 
rable. Tripp v. Clapp, 140 A. 199, 
126 Me. 534. (2) As a general rule, 
personalty follows the person, and a 
wilt of personalty, valid in the domi- 
cile, is valid in another state as to 
personalty therein, subject only to the 
debts due to citizens of the state 
where ‘the property lies, and such will 
can be contested only in the court of 
the domicile. McEwan vy. Brown, 97 
Sr 20) iG IN-C. 249; 


50. Beyer v. Le Fevre, 17 App.D.C. 
238 [rev on other grounds 22 S.Ct. 


65, 186 U.S. 114, 46 L.Ed. 1080]; 
eadman v. Ferguson, 13 App.D.C. 
60; Anderson vy. Anderson, 19 N.E. 


427,112 N.Y. 104, 2) L.R.A. 175, 16 N. 
Y.€iv.Proc. 198; Brady v. McCosker, 
1 N.Y. 214, How.App.Cas. 480, 4 How. 
Pr. 291, 3 Den. 610; Irving v. Bruen, 
97 N.Y.S. 180, 110 App.Div. 558 [aff 79 
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N.E. 1107, 186 N.Y. 605]; Wallace v. 
Payne, 438 N.Y.S. 1119, .14 App.Div. 
597; Velsor v. Freeman, 194 N.Y.S. 
191, 118 Misc. 276; Hemmije v. Meinen, 
20 N.Y.S. 619; De Bussierre v. Holla- 
day, 4 Abb.N.Cas. (N.Y.) 111, 55 How. 
Pr. 214; Van Alst v. Hunter, 5 Johns. 
Ch. (N.Y.) 148; Bootle v. Blundell, 
Coop. 136, 10 Eng.Ch. 136, 35 Reprint 
506, 1 Meriv. 198, 35 Reprint 646, 19 
Ves.Jr. 494, 34 Reprint 600; Marriot v. 
Marriot, Str. 666, 93 Reprint 770; 
Barnesly v. Powel, 1 Ves. 284, 27 Re- 
print 1034. 


“The fourth ground of demurrer is 
that a court of equity is without ju- 
risdiction either to establish a will 
of real estate or to perpetuate the 
testimony of the witnesses who have 
attested the instrument. This propo- 
sition, likewise, we must regard as 
wholly unsustained either ‘by reason 
or by authority. The argument ad- 
vanced in support of the proposition 
seems to be founded on the statement, 
frequently to be found both in the 
text-books and in the reports of ad- 
judicated cases, that the cognizance of 
wills of personal property is for the 
probate courts, and the cognizance of 
wills of real estate is for the courts 
of common law. But the argument is 
a palpable misapprehension of the 
statement, in so far as it is sought 
to be inferred that courts of chan- 
cery have no function whatever in the 
premises. Undoubtedly, the general 
rule is as stated; but this does not 
preclude the intervention of a.court 
of equity, whether the will be one of 
realty or one of personalty, when a 
case arises otherwise proper for the 
cognizance of that court. Especially 
has the matter of the establishment 
of wills of real estate and of the per- 
petuation of the testimony of the at- 
testing witnesses thereto, become so 
well settled as a branch of equity 
jurisprudence as to have long since 
ceased to be open to question.” Read- 
man v. Ferguson, 13 App.D.C. 60, 73. 


[a] Contest before probate. — As 
an action at law may not be main- 
tained to set aside a will before pro- 
bate, under Code Civ. Proc. § 2658a, 
authorizing an action to set aside a 
will after probate, a suit may be 
brought in equity for such relief. 
Irving v. Bruen, 97 N.Y.S. 180, 110 
App.Div. 558 [aff 79 N.H. 1107, 186 N. 
Yo) 6057: 


51. Anderson v. Anderson, 19 N.E. 
AOR PLL2T INDY. LO4) Q.cLRWAS 175; e0'6nIN. 
Y.Civ.Proec. 198; .-Velsor v. Freeman, 
194 N.Y.S. 191, 118 Mise. 276; Bemont 
v. Darell, 14 Ir.Ch. 564; Middleton v. 
Sherburne, 4 Y.&C.Exch. 358, 160 Re- 
print 1044; Re Jones, 25 Man. 504. 


[a] For example (1) the rule that 
equity will not take jurisdiction to 
set aside a will at the instance of an 
heir does not apply where an action 
is brought to set aside deeds and a 
will relating to the same real estate 
on the ground that they were procured 
by undue influence, and as part of a 
scheme by defendant to secure the 
property of plaintiff's father. Thom- 
as v. Thomas, 41 N.Y.S. 276, 9 App. 
Div. 487. (2) The jurisdiction at- 
taching for one purpose connected 
with the fraud, it may attach for all, 
and bring the whole subject of the 
one fraud, with all its incidents, be- 
fore the court, so that the rights of 
the parties may be settled in one suit, 
without multiplicity of actions, and 
that a complete remedy may be af- 
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will is given to a probate or surrogate court, the 
decree of such court cannot be set aside or vacated 
by the court of chancery,®? even on the ground of 


forded. Thomas v. Thomas, 


[b] Fraud practised on court in 
obtaining probate.—The chancery 
court has jurisdiction to set aside the 
probate of a will because of fraud 
only where the fraud was practised 
on ‘the court in obtaining the probate. 
Gray v. Parks, 125 S.W. 10238, 94 
Ark. 39: 


52. U.S.—Tarver v. Tarver, 9 Pet. 
174, 9 L.Hd. 91; Field vy. Camp, 193 F. 
166 [mod on other grounds 201 F. 682, 
120 C.C.A. 140]; Stead v. Curtis, 191 
EY. 529, 112 C.C.A. 463 [aff 205 F. 439, 
123 C.C.A. +507]. 


pales Watson v. Bothwell, 11 Ala. 


supra. 


Cal.—Caldwell v. Taylor, 23 P.(2d) 
758; State vw McGlynn, 20 Cal. 233, 
81 Am.D. 118. 


Colo.— Mitchell v. Hughes, 32 P. 
185, 3 Colo.App. 43. 


Ga.—Turner v. Holbrook, 89 S.E. 
700, 145 Ga. 603; Hooks v. Brown, 


53 S.E. 5838, 125 Ga. 122; Israel _ v. 
Wolf, 28 S.E. 109, 100 Ga. 389; Tudor 
v. James, 53 Ga. 302. 

Ill—Mather v. Minard, 102 N.E. 
1062, 260 Ill. 175; Dibble v. Winter, 
93 N.E. 145, 247 Ill. 248; Selden v. 


Illinois Trust, etce., Bank, 87 N.E. 860, 
239 Ill. 67, 130 Am.S.R. 180; Waters 
v. Waters, 80 N.E. 337,225 Dl 559; 
O’Brien v. Bonfield, 77 N.E. 167, 220 
Til. 219; Sharp v. Sharp, 72 N.H. 1058, 
213 Ill. 332, 10 Prob.Rep.Ann. 63; Wild 
v. Sweeney, 84 Ill. 213. 


Ind.—Crawfordsville Trust Co. v. 
Ramsey, 98 N.E. 177, 178 Ind. 258. 


Iowa.—Kirsher v. Kirsher, 94 N.W. 
846, 120 Iowa 337, 8 Prob.Rep.Ann. 
719; Leighton y. Orr, 44 Iowa 679. 


Ky.—Powell v. Powell, 
220, 177 Ky. 802; Walters v. Ratliff, 5 
Bush 575; Hughey v. Sidwell’s Heirs, 
18 B.Mon. 259; Smith v. Snider’s 
Adm’r, 17 S.W. 1023, 13 Ky.L. 605. 


Md.—Chase v. Winans, 59 Md. 475. 


Miss.—Hamberlin yv. Terry, 8 Miss. 
143 [aff Sm.&M.Ch. 589]. 


Mo.—Swain vy. Gilbert, 3 Mo. 347; 
Trotters v. Winchester, 1 Mo. 413. 


N.J.—Foth v. Ellenberger, (Ch.) 47 
A. 216; Vincent v. Vincent, 62 A. 700, 
70. N.J.Hq. 272. 


N.Y.—Anderson vy. Anderson, 19 N. 
EK. 427, 112 N.Y. 104, 2 LsR.A. 175, 16 
N.Y.Civ.Proc. 198; Post v. Mason, 91 
N.Y. 539,°48 “AAm-Re 689 [aff'26 Eun 
187]; Hewitt v. Hewitt, 8 N.Y.S. 93, 
54 Hun 639, 5 Silv.Sup. 12; Booth v. 
Kitchen, 7 Hun 255; Bowen vy. Idley, 
6 Paige 46; Colton v. Ross, 2 Paige 
396, 22 Am.D. 648; Van Alst v. Hunter, 
5 Johns.Ch. 148. 


Okl.—Reeder v. Reeder, 14 P.(2d) 
684, 159 Okl. 122. 


Tenn.—Simmons v. Leonard, 15 S. 
W. 444, 89 Tenn. 622; Harrison v. 
Guion, 4 Lea 531; Burrow y. Ragland, 


6 Humphr. 481; Howell v. Whit- 
church, 4 Hayw. 49. 

Va.—Queensbury v. Vial, 96 S.E. 
L738) L238 Via. 219% 

W.Va.—Woofter v. Matz, 76 S.B. 


131, 71 W.Va. 63. 


[a] In England (1) it is well set- 
tled by a long series of decisions that 
the comprehensive jurisdiction exer- 
cised by courts of chancery in setting 


-— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


198 S.W.. 


A 


ie 


§ 692] 


fraud or mistake,5* although the contrary has been 
held,®* especially where the statutes so provide.*® 
- Actions in equity to contest a will, however, are often 
provided for by statute,®°® and it is only by reason of 
such statutes that equity has jurisdiction,®* which is 
Under such stat- 
utes a contest in equity has been held the only meth- 
The statutory remc- 
dy is a substitute for the proof in solemn form as 
practised by the ecclesiastical courts, or if the will is 
of real estate, the action of ejectment at common 


limited by the terms thereof.®* 


od of contest after probate.*® 


aside instruments obtained by fraud 
does not extend to wills, and that 
those courts have no power to deter- 
mine the validity of a will of either 
personal or real property. Meluish v. 
Milton, 3 Ch.D. 27; Webb v. Claverden, 
2 Atk. 424, 26 Reprint 656; Ryves v. 
Wellington, 9 Beav. 579, 50 Reprint 
467; Boyse v. Rossborough, 3 De G. 
M.&G. 817, 52 Eng.Ch. 636, 43 Re- 
print 321, Kay 71, 69 Reprint 31 (it 
was said that previously to the stat- 
ute of frauds the court of chancery 
frequently took itself to determine 
the validity of wills by inquiry be- 
fore some of the masters of the court, 
a practice which has ceased since the 
case of Kerrich v. Bransby, 7 Bro.P. 
C. 437, 3 Reprint 284); Middleton v. 
Sherburne, 4 Y.&C. Exch. 358, 160 Re- 
print 1044 (but on a bill for removal 
of terms, or other equitable relief, it 
has been held that equity may inci- 
dentally set aside a will made under 
the influence of superstitious ter- 
rors). (2) The reason assigned as 
respects wills of personal property 
is that the subject belongs exclusive- 
ly to the ecclesiastical courts, which 
courts are alone competent to decide 
on their validity, as well where that 
depends on a question of fraud as on 
any other ground. Gingell v. Horne, 
9 Sim. 539, 16 Eng.Ch. 539, 59 Reprint 
466; Allen vy. Dundas, 3 T.R. 125, 100 
Reprint 490; Archer v. Mosse, 2 Vern. 
Ch. 8, 23 Reprint 618. (3) As re- 
spects wills of real estate, the reason 
assigned in some cases is that there 
is a remedy at law; in others it is 
said, generally, that the court of chan- 
cery has no jurisdiction to determine 
the validity of a will. Kerrick v. 
Bransby, 7 Bro.P.C. 437, 3 Reprint 
284; Jones v. Frost, Jac. 466, 4 Eng. 
Ch. 466, 37 Reprint 926, 3 Madd. 1, 56 
Reprint 410; Jones vy. Jones, 7 Price 
663, 146 Reprint 1094; Pemberton v. 
eget 13 Ves.Jr. 290, 33 Reprint 


[b] Equity has no incidental ju- 
risdiction to settle the validity of a 
will in bill to construe it. Mathews 
v. Tyree, 44,S.H. 526, 53 W.Va. 298. 


[ec] Issuance of injunction in a 
statutory proceeding to determine the 
validity of a will does not render it 
an action in equity. Carolan v. 
O’Donnell, 94 N.Y.S. 171, 105 App.Div. 
577. 


[a] Statutory provisions confer- 
ring on district courts having gener- 
al equity jurisdiction power to set 
aside wills and decrees of the coun- 
ty courts admitting wills to probate 
on stated grounds are void under a 
state constitution, which vests such 
jurisdiction in the county courts. 
Stead v. Curtis, 205 F. 439, 123 C.C.A. 
507 {aff 191 F. 529, 112 C.C.A. 463]. 


[e] Perjury.—That jurors who 
were disqualified sat on the trial of an 
issue involving the validity of a will 
in a probate court, or that they com- 
mitted perjury to escape successful 
challenge, affords no ground of equi- 
ty jurisdiction to set aside the decree 
admitting the will to-probate. Stead 
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law.®° 


v. Curtis, 205 F. 439, 1283 CCA. 507 
[aff 191 F. 529, 112 C.C.A. 463]. 


53. U.S.—Ellis v. Davis, 3 S.Ct. 
327,2 109 “U.S. 485, ° 27 Led 1006; 
Broderick’s Will Case, 21 Wall. 503, 
22 L.Ed. 599; Gaines v. Chew, 2 How. 
619, 11 L.Ed. 402; Stead v. Curtis, 205 
EY. 43:9, 123 C:GuA. 507% Laff 191. BF. .529, 
LL2, CC As. 463i ]¢ 


Ark.—Graham v. Graham & Norris, 
1 S.W.(2d) 16, 175 Ark. 530; Gray v. 
Parks, 125 S.W.e 1023, 94 0ArK 39; 
Ewell v. Tidwell, 20 Ark. 136. 


Cal.—Langdon v. Blackburn, 41 P. 
814, 109 Cal. 19; State v. McGlynn, 20 
Gal, 2335 Sl vAmD. 113: 


Miss.—Hamberlin v. Terry, 8 Miss. 
143 [aff Sm.&M.Ch. 589]. 


Mo.—Hans v. Holler, 65 S.W. 308, 
165 Mo. 47; Garland vy. Smith, 28 S. 
W. 196, 29 S.W. 836, 127 Mo. 583; 
Lyne v. Marcus, 1 Mo. 410, 13 Am.D. 
509. 


N.J.—McCormack v. Burns, 105 A. 
70, 89 N.J.Eq. 274; Kinney v. Emery, 
38 N.J.Eq. 101. 


N.C.—Sumner y. Staton, 65 S.E. 902, 
151 N.C. 198, 18 Ann.Cas. 802; Blue 


Lv. Patterson, 21 N.C. 457. 


Vt.—Protestant Episcopal Church 
Domestic, ete., Missionary Soc. v. 
Eells, 35 A. 463, 68 Vt. 497, 54 Am.S.R. 
888, 1 Prob.Rep.Ann. 84. 


Wash.—In re Hoscheid’s Estate, 139 
P. 61, 78 Wash. 309. 


‘ Wis.—Archer v. Meadows, 33 Wis. 
6G: 


[a] Fraud by parties not interest- 
ed in probate will not cause it to be 


set aside. Kinney v. Emery, 38 N.J. 
Eq. 101. 
[b] Exception to general rule.— 


The rule that equity will entertain a 
suit to set aside a judgment which 
has been obtained by fraud is sub- 
ject to exception in the case of a de- 
cree admitting a will to probate. 
McCormack vy. Burns, 105 A. 70, 89 
N.J.Hq. 274. 


54. Smith v. Boyd, 86 N.W. 953, 
127 Mich. 417; State v. Goodman, 181 
Siw stor lee" Hennes. o. COlch. Vy 
Eastham, 27 W.Va. 796, 55 Am.R. 346. 


55. Ford v. Gardner, 1 Hen.&M. 
GA Vas E72 


56. See statutory provisions; 
cases infra this note. 


[a] In Ohio (1) under the early 
statutes, and before the probate 
courts or common pleas courts could 
entertain contests, a billin equity was 
the method of contest. Brown v. 
Griffiths, 11 Ohio St. 329; Raudebaugh 
v. Shelley, 6 Ohio St. 307; Bailey v. 
Bailey, 8 Ohio 239. (2) Thereafter 
a will could be contested either in an 
action under the code or by a bill in 
chancery under the Wills Act. Brad- 
ford v. Andrews, 20 Ohio St. 208, 5 
Am.R. 645; Raudebaugh vy. Shelley, 
supra; Jackson vy. Jackson, 3 Ohio 


and 
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Such a statute creates a new, substantive, 
and independent right which may be exercised with- 
in the time prescribed by statute.** 
requisite to the jurisdiction of a court of equity. 
A statute giving a court jurisdiction to decide all 
questions in the contest of a will gives that court ju- 
risdiction to decide whether the person contesting is 
a “person interested,’’®* and such court may, on c¢on- 
test, admit to probate a portion of a will as to which 
prebate was denied.** On a contested application to 
probate a will, the court has jurisdiction to protect 


Probate is a pre- 
62 


Dec. (Reprint) 302. 


[b] Statute providing for review 
of issue of “will or no will” practical- 
ly confers jurisdiction on a court of 
common pleas. Muldrow v. Jefiords, 
142 S.E. 602, 144 S.C. 509 (the court 
of common pleas was held-to have 
jurisdiction of an issue of a “will 
or no will” presented on a stipulation 
waiving trial before a probate judge, 
under a statute giving jurisdiction in 
all civil cases). 

[ec] City court has jurisdiction of 
a will contest by a bill in chancery, 
under a statute giving it concurrent 
jurisdiction with a court of chan- 
cery, such suit being of the same na- 
ture as the common-law right to con- 
tést. Ravenscroft v. Stull, 117 NIE. 
602, 280 Ill. 406, Ann-Cas.1918B 1130-> 


57. McCutchen v. Loggins, 18 So. 
810, 109 Ala. 457; Selden v. Illinois 
Trust & Savings Bank, 87 N.E. #60, 
239 Ill. 67, 130 Am.S.R. 180; Calkins 
v. Calkins, 82 N.E: 242, 229 Ill 68; 
Sharp v. Sharp, 72 N.E. 1058, 213 HL 
332, 10 Prob.Rep.Ann. 63; Spaulding 
v. White, -50 N.E. 224, 173 Il. 127; 
Jele v. Lemberger, 45 N.E. 279, 163 
Ill. 338; Singleton v. Singleton, $ B. 
Mon. (Ky.) 340; Badenach v. Inglis, 
29 Ont.L. 165; Dickson v. Monteith, 
14 Ont. 719; Wilson v. Wilson, 24 
Grant Ch. (Ont.) 377; Perrin v. Per- 
rin, 19 Grant Ch. (Ont.) 259. 


[a] Such statutes are not uncon- 
stitutional as infringing on exclu- 
sive jurisdiction on matters of pro- 
bate conferred on other courts by the 


constitution. Shaw v. Moderwell, 104 
Ill. 64. 
[b] Consent of parties cannot give 


the court jurisdiction. Moran v. Mas- 
terson, 11 B.Mon. (Ky.) 17. 


58. Ex parte Walter, 80 So. 119, 
202 Ala. 281; Kelly v. Kelly, 120 N. 
E. 515, 285 Ill. 72; Storrs v. St. Luke’s 
Hospital, 75 IllApp. 152 [aff 54 N.E. 
185, 72 Am.S.R. 211]; Abbott v. Tray- 
lor, 11 Bush (Ky.) 335; Hughey v. 
Sidwell, 18 B.Mon. (Ky.) 259; Wil- 
ee v. Miles, 89 N.W. 451, 63 Neb. 
59: 


59. Kelen v. Brewer, 124 So. 247, 
220 Ala. 175; Knox v. Paull, 11 So. 
156, 95 Ala. 505. 

60. Kumpe v. Coons, 63 Ala. 448; 
Rogers v. Thomas, 1 B.Mon. (Ky.) 
390. 

61. Wachter v. Davis, 111 So. 917; 


215 Ala. 659. 


62. Wachter v. Davis, supra; 
Handley v. Conlan, 174 N.E. 855, 342 
Ill. 562. 


[a] Bule applied.—Probate of a2 
will after contest was filed and before 
final decree did not give the equity 
court jurisdiction. Wachter y. Davis, 
111 So. 917, 215 Ala, 659. 


63. 
18. 


Hunt v. Morris, 266 IlLApp. 


64 Shaw v. Camp, 45 N.E. 211, 163 
58] 144, 36 L.R.A. 112 [aff 61 TlLApp. 
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rights of after-born oes 
ing a will made before birth.®* 


quired when the petition is filed.*® 
cannot set aside a will of personal estate which has 
been regularly proved before the ordinary, it may 
compel the parties to consent to a revocation of uae 
probate and proceed de novo before the ordinary.*®? 

It is essential that the property devised and its own- 
ership be before the court in order to contest the 
will.68 Where a particular court is, by statute, vest- 
ed with jurisdiction over contests, its Jurisdiction at- 
taches immediately on contest in the probate court.®? 


A will should be probated in 


[§ 693] 2. Venne. 


65. Taylor v. Martin’s Estate, 3 
S.W.(2d) 408, 117 Tex. 302 [rev (Civ. 
App.) 263 S.W. 1102]. 


66. In re Visaxis’ Estate, 273 P. 
165, 95 Cal.App. 617; In re Maescher’s 
Estate, DAS UE. Dols 78 Cal. App. 189. 


67. McDowall v. Peyton, 2 S.C.Eq. 
313. 


68. Wilson v. McDaniel, 190 S.W. 3. 


69. Winters v. American Trust 
Co., 14 S.W.(2d) 740, 158 Tenn. 479; 
Murrell v. Rich, 175 S.W. 420, 131 
Tenn. 378. 


fa] Thus the circuit court does 
not lack jurisdiction of a contested 
proceeding to probate a will on the 
ground that it was.a collateral attack 
on a judgment of the probate court 
probating an earlier will. Murrell vy. 
Rich, 175 S.W. 420, 131 Tenn. 378. 


70. Ala.—Merrill’s Heirs v. 
rissett, 76 Ala. 433. 


Ind.—Harris v. Harris, 61 Ind. 117. 


Kan.—Edington y. Stine, 10 P.(2d) 
Ziel 3b. Kan n113: 


Ky.—Robinson y. Paxton, 276 S.W. 
500, 210 Ky. 575; Central Trust Co. 
of Owensboro v. Bennett, 270 S.W. 
821, 208 Ky. 281; Green v. Moore, 
268 S.W. 337, 206 Ky. 724; Miller v. 
Swan, 14 S.W. 964, 91 Ky. 36, 12 Ky. 
L. 629; Barnes v. Edward, 17 B.Mon. 
632. 


La.—Succession of Lewis, 142 So. 
121, 174 La. 901. 


Md.—Shultz v. Houck, 29 Md. 24, 


Mass.—Drohan v. Avellar, 177 N.E. 
583, 276 Mass. 441; Harvard College 
v. Gore, 5 Pick. 370. 


Miss.—Cameron v. Watson, 40 Miss. 
191; Bailey v. Osborn, 33 Miss. 128; 
Morris v. Morris, 27 Miss. 847. 


Neb.—In re Ayers’ Estate, 120 N.W. 
491, 84 Neb. 16. 


N.Y.—In re Wendel’s Estate, 259 N. 
Y.S. 260, 144 Misc. 467; In re Wen- 
del’s Will, PASTS ER Gascon 143 Misc. 480; 
In re Daniels’ Will, 249 N.Y.S. 436, 
140 Misc. 89; Matter of Zerega’s Will, 
20 N.Y.S. 417, 1 Pow.Surr. 209 [aff 27 
N.Y.S. 1108, 76 Hun 611]. 


N.C.—Starnes v. Thompson, 92 S.E. 
259, a N.C. 466; In re Gerard’s Will, 
SUING Cara. 


Mor- 


Okl.—James v. Sanders, 218 P. 877, 
95 Okl. 195; Presbury v. County Court 
of Kay County, 213 P. 311, 88 Okl. 
273. 


Pa.—Wanamaker’s Estate, 
Dist.&Co. 341 


Tenn.—Pinkerton  v. 
Hayw. 221. 

[a] Word “resident” in a statute 
fixing venue for proving wills does 
not relate to a temporary abiding 


— 


Pie rar 


Walker, 3 


under a statute revok- 
Jurisdiction 1s ac- 
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While equity 


have come.** 


corded.74 


place, but to a fixed and permanent 


home. Richards v. Huff, 293 P. 1028, 
146 Okl. 108. 
[b] Rule applied.—(1) Where the 


testator maintained a home in Phila- 
delphia County for fifty years and 
declared in his will that he resided 
in Philadelphia, although he died at 
his country home in Montgomery 
County, which he had maintained for 
thirty-five years, and which, up to 
execution of his will, he had regard- 
ed as his domicile, having registered, 
voted, and made returns to the asses- 
sor therein, and after execution of the 
will did not indicate that he regarded 
his principal residence as being there- 
in, Philadelphia County was his prin- 
cipal residence. In re Winsor’s Es- 
tate, 107 A. 888, 264 Pa. 552. (2) The 
court of the county where the testa- 
tor had a summer home is without ju- 
risdiction where he was employed 
and lived most of the time in another 
eae SS Parker’s Estate, 13 Pa.Dist. 
2eo. Las 


[ec] Payment of taxes on personal 
property is evidence of domicile at 
the place of payment. Harvard Col- 
lege v. Gore, 5 Pick. (Mass.) 370. 


[d] Pendency of suit in which it 
was necessary that deceased’s succes- 
sion be made a party does not vest 
the civil court with jurisdiction to 
probate a will, where deceased was 
domiciled in another parish, Suc- 
Cocalo of Lewis, 142 So. 121, 174 La. 
901. 

Jurisdiction see supra § 687. 


71. Herbert v. Hanrick, 16 Ala. 
581; Deshon v. Jennings, 5 Mart. (La.) 
568; Pinkerton y. Walker, 3 Hayw. 
(Tenn. ) 221. 


72. Ala.—Ward v. Oates, 48 Ala. 
515; Watson v. Collins’ Adm’r, 87 Ala. 
587; Broughton v. Bradley, 34 Ala. 
694, 73 Am.D. 474; Ikelheimer v. 
Chapman’s Adm’rs, 32 Ala. 676; Mil- 
ler v. Jones’ Adm’r, 26 Ala. 247. 


aetna re Scott’s Estate, 15 Cal. 


Conn.—Hartford, etc., R. Co. v. An- 
drews, 36 Conn. 213. 


Del.—St. James’ Church y. Walker, 
1 Del.Ch. 284. 


Ga.—Arnold v. Arnold, 62 Ga. 627. 


Ill.—tIllinois Cent. R. Co. v. Cragin, 
71 Ill. 177; Bowles’ Unknown Heirs 
v. Rouse, 8 Ill. 409. 


Ind.—Jeffersonville R. 
Swayne’s Adm’r, 26 Ind. 477. 


Iowa.—Lees v. Wetmore, 12 N.W. 
238, 58 Iowa 170; Little v. Sinnett, 7 
Iowa 324. 


Ky.—Thomas y. Tanner, 6 T.B.Mon. 


Co. Vv. 


52. 
Md.—Grimes v. Talbert, 14 Md. 169. 
Mass.—Pinney v. McGregory, 102 
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the county in which the testator had his domicile,’? 
or in which he died," or, if the testator was not an 
inhabitant of the state, in the county in which he le!'t _ 
assets’? or into which such assets may afterward 
The venue of an action in chancery 
to establish a suppressed or destroyed will should 
be laid in the county where the will should be re- 


Contest of a will should be filed in the district or 
county of probate.*® 


[§ 694] L. Time for Probate, Limitations, and 


Mass. 186; Crosby v. Leavitt, 4 Allen 
410; Emery v. Hildreth, 2 Gray 228; 
Bowdoin v. Holland, 10 Cush. 17; Har- 
rington v. Brown, 5 Pick. 519. 


Minn.—In re Southard’s Will, 50 N. 
W. 932, 48 Minn. 37, 


Boag EMule v. Norwood, 59 Miss. 
oO. 


Nev.—Wright v. Smith, 7 P. 365, 19 
Nev. 143. 


; N.H.—Stearns v. Wright, 51 N.H. 
00. 


N.Y.—Beers v. Shannon, 73 N.Y. 
292; In re Kelly’s Will, 235 N.Y.S. 
683, 184 Misc. 399; St. Jurjo v. Duns- 
comb, 2 Bradf.Surr. 105; Vreeland v. 
McClelland, 1 Bradf.Surr. 393; 
v. Gibbons, 1 Bradf.Surr. 69. 


N.C.—Plummer vy. Brandon, 40 N. 
pen Smith v. Munroe, 23 N.C. 
34 

Pa.—Brown’s Estate, 2 Pa.Dist. 730, 
13-Pa.Co. 289: 

Jurisdiction see supra § 688. 


72. Illinois Cent. R. Co. v. Cragin, 
WIA 17%: Barris ve Harriss 6i) ind 


Isham 


a La Ih 
74. Barnes v. Edward, 17 B.Mon. 
Cyr 632: 


75. Ala.—Crawford v. Walter, 80 
Soi-W35 202 sAla..235: 


Ill.—Blackhurst v. James, 136 N.E. 
754, 304 Ill. 586. 


Ind.—Harris v. Harris, 61 Ind. 117. 


Ky.—McCall y. Vallandingham, 9 
B.Mon. 449. 


Mo.—Hyde v. Parks, 283 S.W. 727, 
221 Mo.App. 675. 


Pa.—McKeown’s Est., 
Noite 


[a] Rule applied.—(1) Under a 
statute requiring a bill to contest a 
will to be filed in the county where 
the will is probated within one year, 
and a statute requiring suits affecting 
real estate to be brought in the coun- 
ty where it is situated, a suit to set 
aside deeds for mental incapacity and 
undue influence, may be joined with 
a suit to contest a will made at the 
same time on the same grounds and 
brought in the county in which the 
will was probated, although the lands 
are in another county, as the decree 
will not affect the land, but operates 
on the person. Blackhurst v. James, 
136 N.B. 754, 304 Ill. 586. (2) In a 
suit to contest a will by an heir on 
intestacy, another like heir or dis- 
tributee, had there been an intestacy, 
was not a “material defendant’ with- 
in a statute authorizing the filing of 
such a bill in the district in which 
such a defendant resides, although 
not that in which the will was pro; 
bated, and the bill should have been 
filed in the district of probate. Craw- 
ford v. Walter, 80 So. 73, 202 Ala. 235. 


10 Pa.Dist. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Laches’‘—1. In General—a. Time before Which 
Will Cannot Be Probated. In the absence of a stat- 
ute or rule of practice on the subject, there is no re- 
quirement that any particular period after a testa- 
te death shall elapse before the will may be prov- 
ed.77 


[§ 695] b. Time within Which Will Must Be Pro- 
bated—(1) At Common Law. At the common law, 
no definite time is prescribed within which a will 
is to be proved after the death of the testator, and 
the right to prove a will is not barred by the lapse 
of any time, however great.*® 


[§ 696] (2) Statutory Provisions—(a) In Gener- 
al. The time for presenting a will for probate is 
the subject of statutory regulation in many jurisdic- 
tions.7° A common instance of this is to be found 
in statutes which require the executor or other per- 
son having custody of a will to deliver it to the court 
of probate within a limited time after the testator’s 
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death, and impose a penalty or forfeiture of the ex- 
ecutorship or other rights under the will in case of 
noncompliance with the statutory requirements. 
These, however, are not statutes of limitation.*° 
They do not apply to the recording of a copy of a 
duly probated will.8! It is also sometimes provided 
that the courts to which the application is made shall 
receive the proof of the will without delay, that is, 
without unreasonable delay.’? A statutory provi- 
sion that a will shall have no effect during the life of 
an after-born child and shall be void unless the child 
die unmarried and before the age of twenty-one does 
not require that the will be denied probate until the 
death of the child unmarried and under twenty- 
one.®? 


[§ 697] (b) Statutes of Limitations. In some ju- 
risdictions there is no statute limiting the time for 
probate of a will®* or a codicil to a will.8> In others 
the time is expressly limited by statute,*® as the law 


76. Opening 
see infra §§ 977, 978. 

Probate before death of testator 
See supra § 686. 


77. See statutory provisions; 
ease infra this note. 


[a] In New Jersey, by statute, no 
will can be proved until ten days from 
the death of the testator, and the is- 
suance of letters testamentary on the 
tenth day is erroneous. In re Evans’ 
Will, 29 N.J.Eq. 571. 


aes Ga.—Vance v. Crawford, 4 Ga. 
5. 


Ill.—Rebhan v. Mueller, 2 N.E. 75, 
114 Ill. 3438, 55 Am.R. 869. 


Ky.—Allen v. Froman, 28 S.W. 497, 
96 Ky. 813, 16 Ky.L. 634; In re Wells’ 
Will; 5) Laitt. 273. 


Mass.—Haddock v. Boston, etc., R. 
Co., 15 N.E. 495, 146 Mass. 155, 4 Am. 
$.R. 295; Shumway v. Holbrook, 1 
Pick. 114, 11 Am.D. 153. 


Miss.—Fatheree v. Lawrence, 
Miss. 585. 


N.C.—Ricks v. Wilson, 70 S.E. 476, 
154 N.C. 282; Steadman v. Steadman, 
55 S.E, 784, 143 N.C. 345. 


Pa.—Transue v. Brown, 31 Pa. 92; 
Stewart vy. Austin, 9 Phila. 141. 


Tenn.—Alsobrook v. Orr, 169 S.W. 
1165, 1168, 130 Tenn. 120, Ann.Cas. 
Y915B 627 [cit Cyc]; Townsend yv. 
Townsend, 4 Coldw. 70, 94 Am.D. 185. 


Tex.—Ryan v. Texas, etc., R. Co., 
Reena; 239; Ochoa v. Miller, 59 Tex. 


Wis.—Hanley v. Kraftezyk, 96 N.W. 
820, 119 Wis. 352, 9 Prob.Rep.Ann. 
581. 


and 


33 


{a] Thus twenty years’ delay on 
the part of the devisees of land, who 
were in possession, does not prevent 
them from maintaining an action 
against defendants, devisees of other 
land, to set up the will which had 
been lost so as to furnish color of 
title. Alsobrook v. Orr, 169 S.W. 1165, 
130 Tenn. 120, Ann.Cas.1915B 627. 


{b] Statutes of limitations do not 
apply to the mere taking of the pro- 
bate of a will. Ricks v. Wilson, 70 S. 
E. 476, 154 N.C. 282. 


79. See statutory provisions. 


80. In re Miller’s Estate, 300 P. 
975, 115 Cal.App. 109; Peter v. Peter, 
175 N.E. 846, 343 Ill. 493, 75 ALR. 
890; Loos v. Buffalo-Springfield Rub- 
ber Co., 32 Ohio C.A. 443; Matter of 
Blymeyer’s Will, 5 Ohio S.&C.P. 399, 


or vacating probate |7 Ohio N.P. 591, Ohio Prob. 14. 


[a] Ilustration.—Where a widow 
as executrix filed a will with a peti- 
tion to probate it, failure of the 
widow and the court to proceed with 
the probate did not affect the will’s 
validity or destroy jurisdiction to ad- 
mit it to probate on proper proof, as 
the statute does not limit the time 
for probate. Peter v. Peter, 175 N.E. 
846, 343 Ill. 493,,75 A.L.R. 890. 


[b] FPorfeiture of legacy or devise. 
—(1) The Michigan statute provides 
that if a legatee, having knowledge 
of the will, fails to secure its probate 
within a reasonable time after he 
knows of the testator’s death, he will 
thereby bar himself from making 
claim thereunder; and fourteen years 
has been held an unreasonable time 
under this statute. Foote v. Foote, 28 
N.W. 90, 61 Mich. 181. (2) Under the 
New York statute a devise does not 
affect the title of a bona fide pur- 
chaser from the testator’s heirs, un- 
less the will is admitted to probate 
or is duly established in an action 
brought for that purpose, within four 
years after the testator’s death. Fox 
v. Fee, 60 N.E. 281, 167 N.Y. 44 [re- 
arg den 60 N.E. 1111, 167 N.Y. 595]. 
(3) Such statutes, being punitive in 
effect, must be strictly construed and 
do not declare a rule of property, and 
the burden of proof is on the con- 
tending heir. ‘Mitchell v. Long, 9 
Ohio N.P.N.S. 113. 


81. Carpenter v. Denoon, 29 Ohio 
Stesng: 


82. People v. Knickerbocker, 2 N. 
EDO bl sel boon (DOs AIM IR, Owes: 
ree: Moseley, 40 Miss. 261, 90 Am. 
EAB 


83. Taylor v. Martin’s Estate, 3 S. 
W.(2d) 408, 117 Tex. 302 [rev (Civ. 
App.) 263 S.W. 1102]. 


84. Cole v. Shelton, 276 S.W. 993, 
169 Ark. 695; 43 A.L.R. 1008; Belt v. 
Adams, 87 So. 666, 125 Miss. 3887 
Loverr sug error 86 So. 584, 124 Miss. 
194]; In re Brandon’s Estate, 160 N. 
W. 177, 164 ‘Wis. 387. 


[a] Delay by agreement.—Any de- 
lay in probate of a will by virtue of 
an agreement between the heirs ought 
not to’ be taken advantage of by any 
of the parties. In re Brandon’s Es- 
tate, 160 N.W. 177, 164 Wis. 387. 


85. Austin v. First Trust & Sav- 
ings Bank, 175 N.E. 554, 343 Ill. 406 
{rev 256 Ill.App. 236]. 


[a] Estoppel to probate codicil.— 
A testatrix’ husband is not estopped 
from presenting instruments for pro- 


bate as codicils because he, believing 
they established a gift causa mortis, 
did not file them with the will. Aus- 
tin v. First Trust & Savings Bank, 
175 N.E. 554, 343 Ill. 406 [rev 256 Il. 
App. 236]. 


86. See statutory provisions. 


{a] In North Carolina (1) under 
Revisal (1905) § 3139, as in force up 
to 1915, there was no limitation as to 
the time when, a will could be pro- 
bated and recorded, and when probat- 
ed and recorded without regard to 
time, the will became effective from 
the death of the testator, passing the 
title from that date and avoiding all 
dispositions or conveyances from the 
heirs, contrary to provisions of the 
will, unless those claiming against 
the will were protected by the stat- 
ute of limitations or some recognized 
equitable principles. Barnhardt v. 
Morrison, 101 S.E. 218, 178 N.C. 563. 
(2) The amendment (L. [1915] c 219), 
to Revisal (1905) § 3139, providing 
that the probate and registration of 
any last will and testament shall not 
affect the rights of innocent purchas- 
ers for walwe from the heirs at law of 
the testator when purchase is made 
more than two years after the death 
of the testator, did not operate retro- 
spectively so as to deprive a devisee 
under a will of the right to probate 
his will, as of the time of its enact- 
ment, the testator having died more 
than two years prior to the passage 
of the act. Barnhardt v. Morrison, 
supra. (3) Under Revisal (1905) § 
3139, as amended by L. (1915) e 219, 
a will could be probated and recorded 
any time within two years from the 
enactment of the amendment in 1915, 
where the testator died prior to such 


enactment. Barnhardt v. Morrison, 
supra, 
[b] Retroactive operation.—-(1) 


Probate of wills of testators deceased 
prior to the passage of a statute of 
limitations is not affected thereby. 
Matter of Nanino, 2 Hawaii 762; 
Townsend y. Bonner, 1 Tenn.Cas. 197. 
(2) Nor does such a statute apply to 
a pending case. Deake’s Appeal, 12 
A. 790, 80 Me. 50. (3) However, it 
has been held that eo instanti on en- 
actment a limitation statute begins 
to run against the probate of a will 
and against the will itself as an op- 
erative disposition of property, and on 
elapsing of the full time allowed by 
statute the will cannot be probated. 
rerkeedy v. Partain, 133 So. 2, 222 Ala. 

[ec] Compliance with statute.—Un- 
der Rev. St. art 3248, providing that a 
will shall not be probated after a 
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contemplates and requires that probate be applied 
for without too great delay,§* and the will cannot 
be probated after that time has elapsed®*® unless the 
failure to probate in time is not due to the default of 
applicant,®® but it may be probated at any time be- 
fore the expiration of that period.®® If a will is 
fraudulently concealed, the time does not begin to 
run until its discovery.°! Where application for 
probate is made in time by a trustee for a legatee, the 
legatee’s substitution as applicant after the time has 
elapsed does not come within the statute.°? A stat- 
‘ute limiting the time within which probate can be 
had has been held not to prevent probate to estab- 
lish a link in a chain of title although no letters tes- 
tamentary can issue,®* provided applicants are not in 
default.°+ It has been intimated that the general 
statutes of limitations apply to the probate of a 
will.°5 A proceeding to have a will admitted to pro- 
bate is not barred by a two-year statute of limita- 
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tions as to appearance of interested parties to ob- 
ject to the order of the probate court.°® Where pro- 
bate is barred for lapse of time, the estate should be 


treated as that of an intestate.°? 


Foreign will. Where the will of a nonresident has 
been admitted to probate in the jurisdiction of the 
testator’s domicile, ancillary probate in another ju- 
risdiction may be had after the expiration of the 
statutory period beyond which a resident’s will would 
not be admitted to probate in the latter jurisdic- 
tion.°® It is otherwise, however, where the will has 
not been first probated in the state of the testator’s 
domicile.®? 


[§ 698] 2. Actions To Contest Will or Probate— 
a. In General. The time for contesting a will is 
limited by statute to various periods in the several 
states! within which time a. contest may be filed, 


lapse of four years unless it be shown 
by proof that the party applying for 
such probate was not in default in 
failing to present the same for pro- 
bate within the four years, the ad- 
mission of a will to probate more than 
four years after deceased’s death 
was not barred, by limitations, where 
application was filed within the four- 
year period, since the words “present 
for probate” are synonymous with the 
words “file for probate,” and since the 
“probate” of a will is the act or proc- 
ess of proving it and must be pre- 
ceded by the presentation of the will 
to the court, which is done by filing 
an application. Ross’ Estate wv. 
Abrams, (Tex.Civ.App.) 239 S.W. 705 
[aff (Commn. App.) 250.S.W. 1019]. 


{d] Effect on jurisdiction.—A stat-: 
ute prohibiting application for pro- 
bate of a will, later than four years 
from the testator’s death, in certain 
cases, is not a denial of jurisdiction 
of the probate court. Eubanks v. 
Jackson, (Tex.Civ.App.) 280 S.W. 243.: 


87. Taylor v. Martin’s Estate, 3 8.) 
W.(2d) 408, 117 Tex. 302 [rev (Civ.| 
App.) 263 S.W. 1102]. ; 


[a]. Abandonment by delay.—Al1l- 
though presented in time, a delay of 
more than forty-four years from an 
order of continuance in a proceeding 
to probate a will is such a lapse of 
time as would justify a conclusive 
presumption that the proceeding was 
abandoned. Abrams y. Ross’ Estate, 
(Tex.Commn.App.) 250 S.W. 1019 [aff 
(Civ.App.) 239 S.W. 705]. 


88. Gilbert v. Partain, 133 So. 2, 
222 Ala. 459; Reid’s Adm’r v. Benge, 
66 S.W. 997, 112 Ky. 810, 23 Ky.L. 2202, 
99 Am,S.R. 334, 57 L.R.A. 253, 7 Prob. 
Rep.Ann. 570; Allen v. Froman, 28 S. 
W. 497, 96 Ky. 313, 16 Ky.L. 634; Matt 
v. Ward, (Tex.Civ.App.) 255 S.W. 794; 
Armendariz de Acosta v. Cadena, 
(Tex.Civ.App.) 165 S.W. 555. 


[a] Married woman, a daughter- 
in-law of the testatrix, is not exempt 
from the limitation of a statute, re- 
quiring proceedings for probate of a 
will to be instituted within four years 
from the death of the testator, al- 
though her coverture probably might 
be looked to as a circumstance tend- 
ing to excuse-her delay. House v. 
House, (Tex.Civ.App.) 222 S.W. 322. 


{b] MNuncupative wills—(1) Un- 
der a statute limiting the time within 
which a nuncupative will may be 
proved and probated, no proof may be 
offered after expiration of that time. 
In re Brown’s Estate, 172 P. 247, 101 
Wash. 314; In re Greenleaf’s Hstate, 
125 P. 789, 69 Wash. 478. (2) Al- 
though Ballinger Codes & St. Annot. 


§ 4606 provides that no proof of a 
nuncupative will shall be received un- 
less offered within six months after 
speaking the testamentary words and 
committed to writing, where offered 
in time, but the decree was invalid 
because of a defective citation, the 
proponent does not lose the right to 
probate because of a subsequent lapse 
of the time allowed. In re Sullivan’s 
Estate, 82 P. 297, 40 Wash. 202, 111 
Am.S.R. 895. 


89. Armstrong v. Carter, (Tex.Civ. 
App.) 291 S.W. 626; Hubanks v. Jack- 
son, (Tex.Civ.App.) 280 S.W. 243; 
TOBE ne Todd, (Tex.Civ.App.) 252 S. 


[a] Default a question of fact.— 
Whether applicant to probate a will 
was in default in failing to propound 
it for probate within four years after 
the death of the testator is usually a 
question of fact. Eubanks v. Jackson, 
(Tex.Civ.App.) 280 S.W. 243. 


[b] Rule applied.—Children are 
not in default in failing to file their 
mother’s will for probate within four 
years after her death, where it had 
been under their father’s control. 
Armstrong v. Carter, (Tex.Civ.App.) 
291 S.W. 626. 


90. Reid v. Benge, 66 S.W. 997, 112 
Ky, 810, 23 Ky... 2202, 99: Am:S:R. 
ea 57 L.R.A. 253, 7 Prob.Rep.Ann. 


91. 
Me. 50 


92. Elnell v. Universalist General 
Convention, 13 S.W. 552, 76 Tex. 514. 


. 93. Ryan v. Texas, etc., R. Co., 64 
Tex. 239; Ochoa v. Miller. 59 Tex. 460; 
Howley v. Sweeney, (Tex.Civ.App.) 
288 S.W. 602; Pena y Vidaurri’s iis- 
neat Bruni, (Tex.Civ.App.) 156 S. 


94, 
Masterson, 122 S.W. 587, 57 ‘lex.Civ. 
App. 646. 


[a] Rule applied.—(1) A will may 
be probated as a muniment of title 
of a devisee or a purchaser under him, 
if applicant has not been in default, 
the “default”? within the statute being 
applicant’s default so that the right 
of a purchaser of a devisee will not 
be lost by any default of his grantor. 
St. Mary’s Orphan Asylum of Texas 
v. Masterson, 122 S.W. 587, 57 Tex. 
Civ. App. 646. (2) Where applicants 
were purchasers from persons who, 
by the laws of descent, were to all 
appearances the very persons who 
would have taken had their ancestor 
died intestate, and the ancestor so 
far as the public knew, or had reason 
to know, had died intestate, and ap- 


Deake’s Appeal, 12 A. 790, 80 


St. Mary’s Orphan Asylum vy.’ 


plicants, as well as the ancestor’s 
closest relatives, had no knowledge 
that he had at a: remote time adopted 
a stepdaughter who had not shared in 
the property, nor had applicants 
knowledge of suppression of a will, 
applicants were not in default. St. 


Mary’s Orphan Asylum v. Master- ° 


son, supra. (3) Applicants being en- 
titled to the probate of the will un- 


-der such statute, they could not be 


deprived thereof, especially after they 
had instituted proceedings to that 
end, by the offer of warranty deeds 
from the devisees of their grantor as 
a substitute mode of perfecting their 
title. St. Mary’s Orphan Asylum vy. 
Masterson, supra. (4) Applicants be- 
ing entitled to probate, it would be 
immaterial that other applicants were 
in default and hence not entitled to its 
probate. St. Mary’s Orphan Asylum 
v. Masterson, supra. (5) Where per- 
sons in good faith acquire the right 
to apply for the probate of a will as 
a muniment of their title, their mo- 
tives are immaterial. St. Mary’s Or- 
phan Asylum v. Masterson, supra. 


95. Salcedo vy. Alvarez, 8 Porto 
Rico Fed. 529. 


96. In re Witt’s Will, 243 P. > 
120 Kan. 200. 3 2 


97. First Nat. Bank vy. Robertson, 
127 So. 221, 220 Ala. 654. 


98. Matter of Newell, 
80; Morrison v. Fletcher, 84 S.W. 
548, 119 Ky. .488, 27 Ky.L. 124, 10 
Prob.Rep.Ann. 74; Johnson y. Bard, 
54 S.W. 721, 81 Ky.L. 999. 


99. Allen v. Froman, 28 S.W. 497, 
96 Ky. 318, 16 Ky.L. 634. 


1. See statutory provisions; 
cases infra this note. 


[a] In Maryland, notwithstanding 
a statute allowing three years’ time 
to file a caveat, one filed within that 
time comes too late if filed after the 
statutory time for appeals from the 
orphans’ courts. Stanley’ v. Safe De- 
posit, etc., Co., 40 A. 53, 87 Md. 450, 
41 A. 790, 88 Md. 401. 


{b] In Indiana the reénactment of 
part of a statute with the addition 
of a proviso relating to the contest of 
wills in which the state or some of- 
ficer or department thereof on its 
behalf is made a beneficiary, is not a 
repeal of another part relative to the 
making, revocation, probate, and con- 
test of wills, and giving infants and 
persons absent from the state or of 
unsound mind two years after re- 
moval of disability to contest. Kret- 
aoe v. Gross, 128 N.E. 355, 189 Ind. 


2. In re Glos, 255 Ill.App. 567 [aff 


10 Hawaii 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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but beyond which time it cannot be contested,® 
where no sufficient reason is shown for failure to do 


WILLS 


so within the time allowed,* the decree of probate 


173 _N.E. 604, 341 Ill. 447, 72 A.L.R. 
1328]; In re Zimmerli’s Estate, 298 
P. 326, 162 Wash. 248; Ropar v. Ro- 
par, 88 S.E. 834, 78 W.Va. 228. 


3 U.S.—Gaines v. Lizardi, 
€as.No. 5,175, 3 Woods 77. 


oe v. Glasscock, 2 Ala. 


Cal.—In re Smith’s Estate, 3 P.(2d) 
921, 214 Cal. 50; In re Parsons’ BEs- 
tate; 114 Po b10,, to9Cal, 425°) Clem- 
ents v. McGinn, Bone. O20, 99" Cale 
xvii. 


| hanes v. Groff, 42 App.D.C. 


Ill.—Spaulding v. White, 50 N.E. 
224, 173 Ill. 127; Harney v. Wilson, 
198 Ill.App. 477; Benda v. Kalina, 119 
Ill.App. 196. 


Hy ihe 


Ind.—Evansville Ice, ete., Co. v. 
Winsor, 48 N.E. 592, 148 Ind. 682; 
Gerke ‘v. Citizens’ State Bank of 
Spencerville, Ohio, 125 N.E. 238, 72 


Ind.App. 328; Fort v. White, 101 N. 
E. 27, 54 Ind. "App. 210. , 


Iowa.—Birks v. McNeill, 170 N.W. 
485, 185 Iowa 1123; Farril v. Hughes, 
87 N.W. 723. 


Kan.—Ferrier v. Ferrier, 193 P. 


1071, 108 ‘Kan. 130; Keeler v. Lauer, 
85 P. 541, 73 Kan. 388; Medill v. 
Snyder, 81 P. 216, 71 Kan. 590, 10 


Prob.Rep.Ann. 565. 


Ky.—MeMillin v. McMillin, 7 T.B. 
Mon. 560. 


La.—Bissell v. Bodeaw Lumber Co., 
64 So. 792, 134 La. 839; Cox v. Lea’s 
Heirs, 35 So. 275, 110 La. 1030; Justus’ 
Succession, 12 So. 1380, 45 La.Ann. 
190; Miller’s Heirs v. Ober, 34 La. 
Ann. 592. 


Miss.—Scott v. Calvit, 4 Miss. 148. 


Mo.—Stowe v. Stowe, 41 S.W. 951, 
140 Mo. 594; Tapley v. McPike, 50 
Mo. 589. 


Mont.—State v. State Second Judi- 
cial Dist. Ct.) 65,P. 120,°25 Mont. 355, 
6 Prob.Rep.Ann. 715. 


N.H.—Knight v. Hollings, 63 A. 38, 
73 N.H. 495; Stewart v. Harriman, 
56 N.H. 25, 22 Am.R. 408; Noyes v. 
Barber, 4 N.H. 406. 


N.M.—Bent v. Thompson, 23 P. 234, 
5 N.M. 408 [aff 11 S.Ct. 238, 138 U.S. 
114, 34 L.Ed. 902]. 


N.C.—In re Witherington’s Will, 
119 S.E. 11, 186 N.C. 152; In re John- 
son’s Will, 109 S.E. 373, 182 N.C. 522. 


Ohio.—McCord v. McCord, 135 N.E. 
548, 104 Ohio St. 274; McVeigh v. Fet- 
terman, 116 N.E. 518, 95 Ohio St. 292; 
Sours v. Shuler, 181 N. E. 908, 42 Ohio 
App. 398. 

Okl.—Reeder v. Reeder, 14 P.(2d) 
684, 159 Okl. 122;. Cooper v. New- 
comb, 174 P. 1029, 73 Okl. 53. 


Pa.—Deschamp’s HEst., 41 Pa.Co. 
227; Stewart v. Austin, 9 Phila. 141. 


$.C.—Craig v. Beatty, 11 S.C. 375. 


Tex.—Ingram v. Ingram’s Devisees, 
2 Tex. 590. 


Va.—Nalle’s Representatives vy. 
Fenwick, 4 Rand. (25 Va.) 585. 


. Wash.—Laack v. Hawkins, 284 P. 
89, 155 ‘Wash. 308; In re Peck’s Es- 
tate, 280, Be 87, 153 Wash. 687; State 
v. Superior Court of Chelan County, 
135 P. 494, 76 Wash. 27. 


la] Rule applied.—(1) A caveat 
by a party interested, who before pro- 
bate had. filed a waiver of citation 


and had consented that the will be 
probated, and after probate filed a 
revocation of his consent and a peti- 
tion. for leave to withdraw his waiver, 
which petition was unacted upon by 
the court, is properly dismissed, when 
filed more than one, but less than two, 
years after probate. Fardon v. Wash- 
ington Loan & Trust Co., 44 App.D. 
C. 69. (2) Where a will and codicil 
are admitted to probate and thereaft- 
er an appeal is taken from such order 
to the circuit court which affirms 
it, the probate is fixed on the date 
when such judgment of affirmance is 
recorded in the probate court, and all 
parties in interest are limited to a 
year from such date within which to 
contest such will and codicil. Har- 
ney v. Wilson, 198 Ill.App. 477. (3) 
The year begins to run on the day 
when the court performed the judi- 
cial act of admitting the will to pro- 
bate and not from the time when the 
order of admission was filed in the 
clerk’s office. State v. Superior Court 
of Chelan County, 1385 P. 494, 76 
Wash. 27. (4) Under a statute pro- 
viding for will contests within one 
year after probate or rejection, where 
final decree of distribution under a 
will was made, and the beneficiary 
under an alleged unprobated codicil 
made no claim or objection for over 
a year, no relief is obtainable in a 
suit for an accounting on the ground 
that it is substantially a will con- 


test. Davis v. Seavey, 163 P. 35, 95 
Wash. 57. 
[b] There are no vested rights in 


a statute limiting the time within 
which an action to set aside a will 
may be instituted. The term as fixed 
may be changed, or the whole right of 
contest may be abolished Sharp v. 
Sharp, 72 N.E. 1058, 213 Ill. 332, 10 
Prob.Rep. Ann. 63; Spaulding v. 
White, 50 N.E. 224, 173 Ill. 127. 


[ec] Effect of appeal from order 
admitting will to probate.—Under the 
Illinois statute of wills (Hurd Rev. 
St. [1903] ¢c 148), an appeal from an 
order of the county court admitting 
a will to probate suspends the op- 
eration of the order appealed from, 
and the probate is not complete until 
the filing in the county court of a cer- 
tified copy of the order of the circuit 
court admitting the will to probate, 
and consequently a bill to contest a 
will may be filed at any time within 
a year from the date of such filing, 
although more than a year has 
elapsed from the order of the county 
court admitting the will to probate. 
O'Brien v. Bonfield, 77 N.E. 167, 220 
if) BUS 0 YS 


[d] Where decree admitting will 
to probate is reversed within two 
years, and the will is afterward again 
admitted to probate, the two years 
within which a statute provides that 
an action may be brought to deter- 
mine the validity of the probate of a 
will begins to run from the time of 
the second decree admitting the will 
to probate. Lewis v. Cook, 34 N.Y.S. 
1037, 89 Hun -183, 125. N.Y.Civ.Proc. 
65 [rev on other grounds 44 N.E. 778, 
150 N-Y. 163]. 


[e] Retrospective operation.—(1) 
In some jurisdictions the statutes 
have been held to apply to contests of 
wills probated before their enactment. 
Cronheim v. Loveman, 142 So. 550, 
225 Ala. 199 (a bill to contest the pro- 


‘bate of a will is controlled by the law 


in existence when the suit was filed, 
requiring a contest to be instituted 
within six months after the probate 


being deemed conclusive.5 
contain a saving clause in favor of persons who are 
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Such statutes generally 


of the will and not by the law in ex- 
istence when the right to contest ac- 
crued granting twelve months to con- 
test the probate of a will, as the fact 
that the act passed Aug. 1, 1931, 
changing the time for contest, was 
not effective until Jan. 1, 1932, show- 
ed a legislative intent to apply it to 
existing causes of the action); Clow-' 
ry v. Nolan, 77 N.E. 906, 221 Ill. 458; 
Sharp v. Sharp, 72 N.E. 1058, 213 Ill. 
332, 10 Prob.Rep.Ann. 63; Sterrs v. 
St. Luke’s Hospital, 54 N.E. 185, 180 
Ill. 368, .72. Am.S.R. 211; Wells v. 
Betts, 61 N.Y.S. 231, 45 App.Div. 115; 
Folmar’s Appeal, 68 Pa. 482. (2) A 
will contest instituted within a year 
after probate, but over six months 
after an amendment shortening the 
time from one year to six months be- 
came effective, is barred. In _ re 
Clark’s Estate, 3 P.(2d) 330, 117 Cal. 
App. 64. (3) A will contest insti- 
tuted within one year after probate 
is within time, notwithstanding an 
amendment shortening the time to six 
months, where also within six months 
from the date of the amendment’s en- 
actment. In re Whiting’s Estate, 294 
Py 5025-110 2 Cal Appa 399. C4) bhe 
right to contest probate of a will is 
not barred until six months have 
elapsed after the effective date of a 
statutory amendment reducing the 
time to institute contest. In re Ven- 
ners’ Hstate, 6 P.(2d) 544, 119 Cal. 
App. 417. (5) In other jurisdictions 
the statutes are held not retrospec- 
tive so as to deprive parties of rights 
accrued prior to their passage. Ser- 
rault v. Price, 265 P. 63, 125 Kan. 548. 

(6) A statute limiting the time for 
contest to three years, and which 
takes effect from the date of its pas- 
sage, has been held not to bar the 
right to contest a will probated more 
than three years before its passage, 
but limits contests to three years 
from the date of its passage. Garri- 
son v. Hill, 32 A. 191, 81 Md. 551. 


[f] Probate in common form.— 
‘Under the statutes, infant heirs who 
were not notified of the probate in 
common form of the ancestor’s will 
will not be permitted to appeal there- 
from, in view of Kirby Dig. §§ 8041, 
8043, where the year provided by the 
statute for appeal therefrom has ex- 
pired, the statutes containing no sav- 
ing clause in favor of the infants. 
Jenkins y. Jenkins, 222 S.W. 714, 144 
Ark. 417. 


[g] In Oregon, notwithstanding 
constitutional provisions, giving 
county courts the jurisdiction pertain- 
ing to probate courts and vesting the 
judicial power in the supreme court 
and such other courts aS may be cre- 
ated by law and continuing the courts 
and their jurisdiction until otherwise 
provided by law, and a statute abol- 
ishing county courts in certain coun- 
ties and giving their powers to the 
circuit courts, the circuit court of 
such a county had jurisdiction over a 
proceeding to contest the validity of a 
will, whether considered as a pro- 
ceeding to determine its authenticity 
or as a suit to construe the will. In 


ire Pittock’s Will, 199 P. 6338, 102 Or. 


LoS I ANE Rene 2185 
4. Speer v. Speer, 74 Ga. 179. 
[a] Ieack of notice or knowledge 


of proceedings to probate will is suf- 
ficient to excuse a failure to contest 
the will within the time limited. 
Mees ee v. Simpson, 65 N.E. 628, 200 


5. See infra § 977. 
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absent,® or under disability,” or who fail to contest 
for some other reason specified by the statute,*® in 
which case the period for suit to set aside the pro- 
bate of a will does not begin until removal of the 
If a person is under two or more of the 
disabilities mentioned in the statute, his right is not 
barred until the expiration of the statutory period 
after the longest continuing disability is removed.° 
The time allowed after removal of a legal disability 
extends to, and includes, the successors of the per- 
son disabled from contesting sooner.!! 
some of those who could contest a will are barred by 
lapse of time from so doing does not affect the right 
of one who is not so barred.'? In other jurisdictions, 
no exceptions are made, in which case the lapse of 
time precludes a contest by anyone.'? Where a con- 


disability.® 


6. See cases infra this note. 


[a] RBepeal by implication.—A re- 
peal of the saving in favor of persons 
out of the state in a statute concern- 
ing the limitations of actions and en- 
tries into lands does not apply by 
implication to a saving in favor of 
such persons in a statute concern- 
ing contest of wills. Shultz v. 
See 10 Gratt. (51 Va.) 358, 6@ Am. 
Dr 335: 


[b] Yo whom exception applica- 
ble.—(1) The exception in favor of 
persons “absent from the state” ap- 
plies only to residents of the state 
who happen to be absent therefrom, 
and not to one who had never been 
a resident. Wheeler v. Wheeler, 25 
N.E. 588, 134 Til. 522, 10 L.R.A. 613; 
Bell v. Villard, 97 N.Y.S. 244, 110 App. 
Div. 916, 48 Mise. 587. (2) However, 
the contrary has been held. Cornell 
v. Goodrich, 21 Ind. 179. 


[c] Cessation of disability.—A 
saving to a person “absent from the 
state’? ceases when he returns even 
for a brief period, although he be an 
infant. Powell v. Koehler, 39 N.E. 
195, 52 Ohio St. 103, 49 Am.S.R. 705, 
26 L.R.A. 480. 


7. Cohen v. Cohen, 122 N.E. 543, 
287 Ill. 269; In re Hinton’s Will, 104 
Sib 340, 180 N.C. 206; Scott. v. Mic= 
Girth, 139 P. 519, 41 Okl. 520; Kopperl 
v. Sterling, (Tex.Civ.App.) 241 S.W. 
553. 


{a] Children born long after death 
of testator are not protected by the 
disability clause. Fox v. Fee, 60 N. 
281, 167 N.Y. 44 [rearg den 60 N.E. 
ISLS DIVE IN AI 6S a 


8 Wilson v. Wilson, 
So. 855; McVeigh v. Fetterman, 
N.E. 518, 95 Ohio St. 292. 


[a] Construction of statutes.— 
Exceptions extending the time for 
contesting a will to more than two 
years are to be strictly construed, and 
cannot be enlarged by considerations 
of apparent hardship or inconven- 
jence. McVeigh v. Fetterman, 116 N. 
EB. 518, 95 Ohio St. 292. 


[b] “Concealed fraud” (1) within 
a statute extending the time for con- 
testing the validity of a will probated 
without notice, is designed fraud by 
which the party knowing to whom the 
right belongs conceals circumstanc- 
es giving that right, thereby énabling 
himself to enter and hold. Wilson v. 
Wilson, (Miss.) 146 So. 855. (2) 
Where plaintiffs knew from the be- 
ginning facts which would have 
avoided the will, but the testator’s 
widow promised them she would make 
division of property, and after two 
years expired’repudiated the promise, 


(Miss.) 146 
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proceedings are 
time.*4 


wills.1® 


The fact that 


general statutes 


there was no “concealed fraud” ex- 
tending the time for contesting the 
validity of the will. Wilson v. Wil- 
son, supra. (3) HEstoppel could not 
operate to prevent defendant from 
pleading the statute of limitations 
applying to a will contest, which 
set up its own exceptions. Wilson vy. 
Wilson, supra. 


9. Buchanan v. Davis, (Tex.Civ. 
.) 300 S.W. 985 [aff (Civ.App.) 
12 S.W.(2d) 978, reh den (Commn., 


App.) 15 S.W.(2d) 562]. 


[a] Rule applied.—A directed ver- 
dict for defendants, in a suit to re- 
voke probate of a will, because of 
four years’ limitation is properly re- 
fused, where suit was brought a little 
over a year after one of two minor 
plaintiffs attained majority. Bu- 
chanan v. Davis, (Tex.Civ.App.) 300 
S.W. 985 [aff (Commn.App.) 12 S.W. 
(2d) 978, reh den (Commn.App.) 15 
S.W.(2d) 562]. 


10. Poweld v. Koehler, 39 N.E. 195, 
52 Ohio St. 103, 49 Am.S.R. 705, 26 
L.R.A. 480. 


11, Angell v. Groff, 42 App.D.C. 
198; Cleveland’s Adm’r vy. Lyne, 5 
Bush (Ky.) 383; Leatherwood y. Ste- 
phens, (Tex.Civ.App.) 13 S.W.(2d) 
ue [aff (Commn.App.) 24 S.W.(2d) 
19]. 


[a] Rule applied.—(1) Limita- 
tions against a woman’s right to con- 
test probate continued to run against 
her daughters after her death, not- 
withstanding their coverture at the 
time of her death. Leatherwood v. 
Stephens, (Tex.Civ.App.) 13 S.W.(2d) 
726 [aff (Commn.App.) 24 S.W.(2d) 
819]. (2) The limitation against the 
right to contest probate began to run 
against the daughters of a married 
woman immediately at her death, not- 
withstanding their eoverture, as one 
disability cannot be added to anoth- 
er, Leatherwood v. Stephens, supra. 


[b] Creditors of heir, even if they 
could be substituted to his rights, 
may not contest a will after the time 
in which the heir could do so has 
expired. Keeler v. Lauer, 85 P, 541, 
73 Kan. 388. 


12. Ellis v. Crawson, 41 So. 942, 
147 Ala. 294; Buchanan vy. Davis, 
(Tex.Civ.App.) 12 S.W.(2d) 978 [aff 
(Civ.App.) 300 S.W. 985, reh den 
(Commn.App.) 15 S.W.(2d) 562]. 


[a] Thus an action by one proper 
party plaintiff to contest a will in- 
ures to the benefit of all persons in- 
terested with him in the estate, al- 
though they would be barred by the 
statute of limitations. Weichold v. 
Day, 236 P. 649, 118 Kan. 598. 
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test has been filed in time, a prayer for probate de 
novo made after the time has expired but while the 


still before the court is made in 


It has been held that statutes limiting time 
for contests do not apply to contests of nuncupative 
Statutes providing for contests within a 
prescribed period have been held not to be statutes 
of limitations, but mere grants of jurisdiction,'® al- 
though it is said that they are statutes of limita- 
tions,17 at least in effect;'® but it has been held 
that the lapse of the preseribed time does not pre- 
vent the hearing of the contest.1® 
the time for contesting wills include codicils.”° 
right given must be exercised within the time fixed 
by such statute, 


Statutes limiting 


The 


and is not extended or limited by 
of limitations;?! nor can the par- 


13. Folmar’s Appeal, 68 Pa. 482. 
Oran Franks vy. Chapman, 61 Tex. 
Airs Page v. Page, 2 Rob. (41 Va.) 

16. Lewark v. Dodd, 123 N.E. 260, 
288 Ill. 80; Cohen vy. Cohen, 122 N. 


E. 543, 287 Ill. 269; Sharp v. Sharp, 
72 N.E. 1058, 213 Ill. 332, 10 Prob.Rep. 
Ann. 63; Jele v. Lemberger, 45 N.E. 
279, 163 Ill. 338; Sinnet v. Bowman, 
37 N.E. 885, 151 Ill. 146; Wheeler v. 
Wheeler, 25 N.E. 588, 134° Ill. 522, 
10 L.R.A. 613; Luther v. Luther, 13 
N.E. 166, 122 Ill. 558; Harney v. Wil- 
son, 198 IH.App. 477; Storrs v. St. 
Luke’s Hospital, 75 Iil.App. 152 [aff 
54° NB. 1855180 1. S638, e720 Anns ee 
211]; Peacock v. Churchill, 38 I1].App. 
634; Evansville Ice, ete., Co. v. Win- 
sor, 48 N.E. 592, 148 Ind. 682; Bart- 
lett v. Manor, 45 N.B. 1060, 146 Ind. 
621; Medill v. Snyder, 81 P. 216, 71 
Kan, 590, 10 Prob.Rep.Ann. 565, 


17. In re Lloyd’s Will, 77 S.E. 955, 
161 N.C.- 557. 


18. In re Murphy’s Estate, 188 P. 
146, 57 Mont. 273. 


19. In re Whiting’s Estate, 294 P. 
502, 110 Cal.App. 399; Glenn vy. Mitch- 
ell, 207 P. 84, 71 Colo. 394. 


[a] Rule applied.—(1) It has been 
held that the trial court has juris-, 
diction to entertain a will contest, 
even though limitations had run, un- 
less the statute is interposed. In re 
Whiting’s Estate, 294 P. 502, 110 Cal. 
App. 399. (2) Although a statute 
provides that in actions wherein the 
succession and contents of a will are 
brought into question the record of 
the probate of the will shall be con- 
clusive proof of the execution and of 
the legality and validity of the con- 
tents in so far as it was determined 
at the probate, and gives any interest- 
ed person not summoned by actual 
service of process, and not appearing 
at the probate, a right to contest its 
validity within a year after it is 
admitted to probate, it is regulatory, 
and does not prevent the court’s hear- 
ing a contest after the one-year peri- 
od. Glenn v. Mitchell, 207 P. 84, 71 
Colo, 394. 


20. In re Parham’s Will, 100 S.E. 
260, 178 N.C. 106. 


21. Peacock v. Churchill, 38 III. 
App. 634; Evansville Ice, ete., Co. v. 
Winsor, 48 N.E. 592, 148 Ind. 682; 
Bartlett v. Manor, 45 N.E. 1060, 146 
Ind. 621; Cornell v. Goodrich, 21 Ind. 
179; Rishel v. McPherson County, 253 
P. 586, 122 Kan. 741 [reh den 255 
P. 979, 123 Kan. 414, and op adhered 
to 257 P. 939, 124 Kan. 31]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ties, by consent, give the court jurisdiction of a will 
contest barred by limitations.22 A statute limiting 
the time within which a will may be contested after 
probate does not apply to an action to establish a 
lost or destroyed will.?* 


Application for probate of earlier will. In some 
states an application for the probate of an inconsist- 
ent codicil discovered after the probate of a will of 
earlier date is a contest subject to limitation effected 
by a provision that a will which has been admitted to 
probate shall not be contested after the expiration of 
a specified time,?* but the offer of another document 
as a subsequent and genuine last will has been held 
not a contest within the provisions of the statutes,?® 
although the contrary has been held.?° 


Contest before probate. Where a contest before 
probate is permitted, the contest must be filed be- 
fore examination of witnesses whose testimony 
would establish the will.27 Under a statute reguir- 
ing objections to be filed at or before the close of 
the testimony before the surrogate, filing objections 
to a will over a month after the completion of tes- 
timony of subscribing witnesses is too late.2® Where 
a contest of a will before probate must be filed at 
or before the time set for the hearing, a contest 
filed after that time but before the time to which 


[a] Contest for frand must be 
commenced within the time limited by 
the statute of wills without refer- 32 
ence to the time of disccvering the 
fraud. Rishel v. McPherson County, 
253 P. 586, 122 Kan. 741 [reh den 255 


PR SOLD a(hie)s 
921)]. 


[a] 
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209 U.S. 548, 52 L.Ed. 
2. In re Skarboro’s Estate, 63 Cal. 


Clerk of court is the only per- 
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the hearing is postponed is not too late.?® 


Foreign will. Limitations against the contest of 
a foreign will do not begin to run until its probate is 
recorded in the county in the state where the land 
devised is situated,’° but, having been admitted to 
probate, a contest of it must be commenced within 
the time limited by statute.*1 


[§ 699] b. When Proceeding Is Commenced. A 
proceeding to contest a will is deemed commenced 
within the statute when the petition is filed,*? al- 
though citation is not issued until later;°* and where 
a petition for such a contest is filed within the stat- 
utory period of limitation, the proceedings may be 
amended after the period of limitation has expired, 
by bringing in new parties.2> But a substantially 
new issue cannot be added by way of amendment.?® 
A contest is not commenced by the issuance of a sum- 
mons for the executor where the executor is not 
“united in interest” with the heirs and devisees, 
within a statute providing that an action shall be 
deemed to have commenced as to one defendant by 
issuance of summons for another defendant “united 
in interest” with him.37 


[§ 700] 3. Laches. A proceeding to contest a 
will may be barred by long acquiescence or delay,?® 
unless accounted for or excused by some special cir- 


e 


save the right of action to one is 


necessarily to save it to all. Floyd 
v. Floyd, 90 Ind. 130. 
36. Meyer v. Henderson, 41 A. 


1073, 42 A. 241, 88 Md. 585 (holding 


P. 979, 123 Kan. 414, and op adhered 
to 257 P. 939, 124 Kan. 31}. 


22. Waters v. Waters, 8¢C N.E. 337, 
225 Ill. 558; Sinnet v. Bowman, 27 
N.E. 885, 151 Ill. 146; Luther v. Lu- 
ther, 13 N.E. 166, 122 Ill. 558; Meyer 
Vv. Henderson, 41°A, 19738, 42 A. 241, 88 
Md. 585. 


23. In re Robinson’s Estate, 270 P. 
1020, 149 Wash. 307. 


24. Watson v. Turner, 8 So. 20, 89 
Ala. 220; In re Adsit’s Estate, Myr. 
Prob. (Cal.) 266. 


25. In re Moore’s Estate, 
285, 180 Cal. 570. 


26. State v. Superior Court of Che- 
lan County, 135 P. 494, 76 Wash. 27. 


27. Allen vy. Pugh, 89 So. 470, 206 
Ala. 10. 


[a] Reason for rule.—The contest 
must be filed before examination of 
the witnesses whose testimony would 
establish the will as “probate of a 
will” is the proof before an officer au- 
thorized by law that the instrument 
offered to be proved or recorded is the 
last will and testament of the de- 
ceased person whose testamentary act 
it is alleged to be, and not the mere 
indorsement on the will of the certifi- 
cate of probate. Allen vy. Pugh, 89 
So. 470, 206 Ala. 10. 


28. Inre Enright’s Will, 247 N.Y.S. 
514, 138 Misc. 853. 


29. In re Cook’s Bstate, 271 P. 
1083, 205 Cal. 581; In re Mollenkopf’s 
Estate, 129 P. 997, 164 Cal. 576; State 
v. Dist. Court, Second Judicial Dist., 
65 P. 120, 25 Mont. 355; Raleigh v. 
Dist. Court of First Judicial Dist., 61 
P. 991, 24 Mont. 306. 


30. Hines v. Hines, 147 
243 Mo. 480. 


31. Palmer v. Bradley, 154 F. 311, 
83 C.C.A. 231 [aff 142 F. 193 (cert den 


Sarr 


Sw. 774, 


sen with whom the petition can be 
fited, and it must be delivered to him 
before the year expires. Presenting 
it to the judge out of court for the 
purpose of having a citation issued 
on it is not enough. In re Sbarboro’s 
Estate, 63 Cal. 5. 


33. In re Gouraud, 95 
{rev 28 Hun 560]. 


34, Sinnet v. Bowman, 37 N.E. 885, 
151 Iil. 146; Hoffman v. Steffey, 61 P. 
822, 10 Kan.App. 574; Franks v, Chap- 
man; 61 Tex: 576; In. re Sullivan’s 
Estate, 82 P. 297, 40 Wash. 202, 111 
Am.S.R. 895. 


[a] Formal amendment after the 
running of the statute may be made. 
Hoffman v. Steffey, 61 P. 822,10 Kan. 
App. 574. 

35. Cal.—San Francisco Protest- 


ant Orphan Asylum v. Santa Clara 
Si eae Super. Ct., 48 P. 379, 116 Cal. 


N.Y. 256 


Ind.—Floyd y. Floyd, 90 Ind. 130. 


N.Y.—In re Liddington’s Will, 4 N. 
Y.S. 646, 51 Hun 638; Matter of Lay- 
tin’s Estate, 37 N.Y.S. 1125, 15 Mise. 
660, 25 N.Y.Civ.Proc. 186; Matter of 
Phalen’s Will, 3 N.Y.S. 205, 6 Dem. 
Surr. 446 [aff 4 N.Y.S. 408, 51 Hun 
208, 16 N.Y.Civ.Proc. 292]. 


Ohio.—Bradford v. Andrews, 20 
Ohio St. 208, 5 Am.R. 645. 


Pa.—Miller’s Estate, 31 A. 58, 166 
Ban oie 


Tex.—Elnell v. Universalist Gen. 
Convention, 13 S.W. 552, 76 Tex. 514. 


W.Va.—Jackson v. Jackson, 99 S.E. 
259, 84 W.Va. 100. 


[a] Such a proceeding is in rem, 
and the court cannot take jurisdiction 
of the subject matter by fractions. 
The will is indivisible, and the verdict 
of the jury either establishes it as 
a whole, or wholly sets it aside. To 


that a party cannot file a caveat to a 
will on one ground within three years 
after probate, and then, without 
bringing to trial the issue on that 
caveat, wait several years more, and 
then file a caveat alleging a new and 
distinct ground of objection); Trull 
v. Agee 22 Ohio N.P.N.S. 395. 


87. McCord v. McCord, 135 N.E. 
548, 104 Ohio St. 274. 


38s. Ala.—Whitaker v. McKinney, 
382 So. 695, 134 Ala. 326, 92 Am.S.R. 37. 


Cal.—Castro v. Castro, 6 Cal. 158. 


Ga.—Spruell v. Mitchell. 74 S.E. 
Aptaan 137 fee 721; Vanee v. Crawford, 
a. 2 


Ky. pei Ganaway’s 
Adm’r, 56 S.W. (2a) Ne 246 Ky. 722. 


La.—King v. King, 98 So. 742, 155 
Nipye RIGS 


Mich.—Corby v. Trombley, 68 N.W. 
139, 110 Mich. 292. 


N.H.—Knight v. Hollings, 63 A. 38, 
73 N.H. 495, 12 Prob.Rep.Ann. 207. 


N.J.—Crawford,v. Lees, 93 A. 201, 
84 N.J.Eq. 324; In re Myers, 59 A. 259, 


67 N.J.Eq. 560 [aff 64 A. 138, 69 N.J. 
Eq. 793]. 

N.Y.—Becker v. Bochus, 5 Redf. 
Surr. 488. 


N.C.—In re Bateman’s Will, 84 S. 
EK. 272, 168 N.C. 234; In re Dupree’s 
Will, 79 S.B. 611, 1638 N.C. 256; Eth- 
eridge v. Corprew, 48 N.C. 14. 


Pa.—In re Oplinger, 25 Pa.Dist. 150. 


Wis.—In re Holden’s Estate, 37 
Wis. 98. 


[a] Contention that will was con- 
tingent and should not have been pro- 
bated as the contingency never hap- 
pened could not be raised nearly forty 
years after the will was probated. 
Ganaway v. Ganaway’s Adm’r, 56 S. 
W.(2d) 4, 246 Ky. 722. 
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cumstance.®? 
lost or destroyed wills.*°® 


thereof.*1 


[§ 701] M. Parties*4*—1. To Probate Proceed- 
All persons interested 
as to the will propounded for probate may become 
parties to the proceedings,*> but such persons are 
not parties unless they properly take part as such.*® 
A mere notification to them*? or employment by 
them of counsel after notice has been received? 
Ordinarily, the parties 


ings*?—a. Proper Parties.*+ 


does not make them parties. 


{b] Right to require probate in 
solemn form.—(1) The probate of a 
will in common form is valid until 
set aside, and the right to require 
probate in solemn form may be for- 
feited, either by acquiescence or un- 
reasonable delay. Vance v. Craw- 
ford, 4 Ga. 445; In re Beauchamp’s 
Will, 59 S.E. 687, 146 N.C. 254; Eth- 
eridge vy. Corprew’s Ex’rs, 48 N.C. 14; 
Ralston v. Telfair, 18 N’C. 482; Kin- 
ard v. Riddlehoover, 37 S.C.L. 258; 
Davis v. Port’s Legatees, 5 S.C.L. 197, 
2 Tread.Const. 505. (2) Where a will 
was duly admitted to probate and 
recorded in December, 1887, and tes- 
tator’s daughter, who married while 
a minor prior to her father’s death, 
with knowledge of all the facts, did 
not file a sufficient caveat until March 
6, 1911, her right was barred by lach- 
es, notwithstanding her coverture 
and the fact of the continued resi- 
dence of her brother, to whom all tes- 
tator’s land was devised, in another 
state after he had sold the land in 
1889. In re Dupree’s Will, 79 S.E. 
GLUML6S) N.C 256; 9 (3) Appeal from 
probate in common form may be had 
at any time within thirty years. 
Brown vy. Gibson, 10 S.C.L. 326. 


[ec] Failure to require attendance 
of witnesses.—Failure to require all 
persons who might reasonably have 
been supposed to have had knowledge 
of the circumstances of the execu- 
tion of the instrument to appear and 
testify on the hearing of the applica- 
tion for probate is such laches as will 
defeat an action in equity attacking 
it. In re Holden’s Hstate, 37 Wis. 98. 


[d] aches is question of fact, 
and a reasonable delay on the part of 
an executor, who is also next of kin, 
in commencing proceedings to revoke 
the probate, especially if no assets 
have been distributed and his action 
has not led other persons to alter 
their position, does not necessarily 
constitute such negligence on his part 
as will justify a finding of laches 
against him or render it inequitable 
that he should be allowed to contest 
the will, although he may have known 
of the. grounds for opposition at the 
time of taking Brena: Williams vy. 
Evans, [1911] P. 175 


39. Barbour v. Moore, 10 App.D.C. 
30: Vance v. Crawford, 4 Ga. 445. 


[a] Persons under disability.—(1) 
The infancy and poverty of the heirs, 
and the inebriety of their father, are 
sufficient to explain a delay between 
the death of a testator and an attack 
on his will by his heirs. Barbour v. 
Moore, 10 App.D.C. 30. (2) So, where 
a will was executed the day on which 
the testator died, and was admitted 
to probate in common form on the day 
after, and the next of kin were sev- 


The same is true of suits to establish 
Where a will has been 
probated, a long delay thereafter before presenting 
an alleged later will is laches preventing probate 


N.C 
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to such proceedings are those named as executors: 
as to the will,*#® and the heirs at law of decedent,*° 
but in some instances a legatee may be a proper par- 
ty! or may be permitted to intervene.®? 


So, bene- 


ficiaries under a prior will®* or the executrixes and 


parties. 


of deceased’s 


eral in number, living at a distance 
from each other, and some of them 
were under disabilities of coverture 
and infancy, it was held that a delay 
of more than nine years was not so 
unreasonable as to bar their right to 
call for a probate in solemn form. 
Gray v. Maer, 20 N.C. 34, 3 Dev.&B. 
Law 47. 


40. Allnutt v. Wood, 3 S.W.(2d) 
298, 176 Ark. 537; Dudgeon v. Dudge- 
on, 177 S.W. 402, 119 Ark. 128; Steljes 
v. Simmons, 86 S.E. 801, 170 N.C. 42. 


41. Hayes v. Simmons, 277 P. 213, 
136 Okl. 206; Milligan v. Milligan, 133 
S.E. 672, 145 Va. 184. 


42. In proceeding to open or va- 
cate decree in probate proceeding see 
infra § 983. 


On issues framed for jury see in- 
fra § 861. 


43. On appeal of probate proceed- 
ings see infra § 996. 


44. Proper parties generally see 
Parties § 9. 


45. Ill.—Conzet v. Hibben, 112 N.E 
305, 272 Ill. 508, Ann.Cas.1918A 1197. 


Ky.—Wells v. Wells, 4 T.B.Mon. 
152, 16 Am.D. 150. 


La.—Succession of Light v. Reli- 
ance Homestead Ass’n, 2 La.App. 161. 


Md.—Pleasants v. McKenney, 71 


A. 955, 109 Md. 277. 
Roa ae v. Dozier’s Heirs, 27 


S.C.—Mordecai v. 
1049, 86 S.C. 470. 


[a] Estate not interested party.— 
Even though a contest of right to 
probate an instrument is seasonably 
instituted, the estate of the testator is 
not interested, as the result of the 
contest would not affect the quantum 
of the estate. Frederick v. Wil- 
bourne, (73) Sow 442, 198) JAla.- 13873 
Kumpe v. Coons, 63 Ala. 448. 


46. Reese v. Nolan, 13 So. 677, 99 
Ala. 208 [quot Blakey’s Heirs v. 
Blakey’s Ex’r, 33 Ala, 611]; Kumpe 
v. Coons, 68 Ala, 448; Leslie v. Sims, 
39 Ala. 161; Clemens v. Patterson, 38 
Ala. 721: Allen: ive Prater, ‘Sor lAla: 
169; Matter of Hannah, 11 N.Y.St. 
807. 


[a] Until persons interested be- 
come parties they can take no part 
in the proceedings. Foster & Tyler v. 
Foster, 7 Paige (N.Y.) 48; Lafferty v. 
Lafferty, 5 Redf.Surr. (N.Y.) 326. 


47. Leslie v.. Sims, 39 Ala. 161; 
Clemens v. Patterson, 38 Ala. 721. 
Notice see infra §§ 719-723. 


48. Allen yv. Prater, 35 Ala. 169. 


Canty, 68 S.E. 


of decedent are not proper parties.*° 
stepson, not being entitled to share in 
the intestate estate of deceased,’ is not a proper 
party to the probate proceedings.°® 


Opposition proceeding. In jurisdictions definite- 
ly separating into separate and distinct proceedings 


‘fendant. 


exeeutor of the will of a beneficiary®* may be proper 
Exeept by reason of statute,°® creditors 


Again, a child 


49. Pleasants v. McKenney, 71 A. 
955, 109 Md. 277; Conley v. Fenelon, 
165 N.E. 382, 266 Mass. 340; Kinard 
v. Riddlehoover, 37 S.C.L. 258. 


50. Succession of Light v. Reliance 
Homestead Ass’n, 2 La.App. 161; Con- 
na v. Fenelon, 165 N.H. 382, 266 Mass. 


_[a] Infant heirs are proper par- 
ties. Tatem v. Wright, 114 A. 836, 
139 Md. 20. 


51. See cases infra this note. 


[a] Application to probate in 
solemn form.—If the executor were 
dead or refused to act, and there was 
no administrator cum testamento an- 
nexo, the legatees or their represent- 
atives were proper parties. Kinard 
v. Riddlehoover, 37 S.C.L. 258. 


[b] May choose side.—Each lega- 
tee may act either as plaintiff or de- 
Wells v. Wells, 4 T.B.Mon. 
(Ky.) +152, 16 Am.D. 150: 


52. See infra § 703. 


53. Mordecai v. Canty, 68 S.E. 1049, 
86 S.C. 470. 


[a] Statute, providing that pro- 
bate of a will in common form shall’ 
be good unless some one interested to 
invalidate the will gives notice, ete., 
and that all persons who would have 
been entitled to distribution of the 
estate if decedent had died intestate 
shall be summoned, does not preclude 
making as parties to a probate pro- 


ceeding beneficiaries under a prior 


will, although they are not heirs. 
Mordecai vy. Canty, 68 S.E. 1049, 86: 
S.C. 470. 


54, Conzet v. Hibben, 112 N.E. 305, 
272 Ill. 508, Ann.Cas.1918A 1197. 


55. See statutory provisions; 
ease infra this note. 


[a] Im New York (1) the provi- 
sion of Code Civ. Proc. § 2617, that 
any person “who is otherwise inter- 
ested in sustaining or defeating the 
will’ may appear in a probate pro- 
eeeding, has been construed to in- 
clude a judgment creditor of a devisee 
having a lien on the real estate de- 
vised (Matter of Coryell, 39 N.Y.S. 
508, 4 App.Div. 429), (2) since he is 
not a creditor of decedent and thus 
not within the exception specified in 
§ 2514 subd 11, defining who are per- 
sons interested in such procecaay 
(Matter of Coryell, supra). 


ace In re Jones, 249 P. 8038, 68 Utuh 


and 


; on” See Descent and Distribution’ 
5S. In re O’Connor’s Will, he N. 


vee 686, 140 Mise. 757. 


*By FRANK L. MORGINSON (8§ 701-746). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 701-703] 


the probate proceeding and the opposition proceed- 
ing®® while all persons interested in the estate are 
in a sense parties defendant thereto,®® there are no 
defendants in the probate proceeding itself in the 
However, in the 
opposition proceeding itself, plaintiff is the contest- 
ant, or person making the opposition,®? while de- 
fendants may be the persons petitioning for pro- 
bate®® and those who have appeared and file writ- 
ten answer to the grounds of opposition.®# 


{[§ 702] b. Necessary Parties.°® 
the next of kin are interested in the probate of the 
will,®* neither they®’? nor the heirs®® are necessary 
parties at common law. In fact, other persons in- 
terested cannot be joined as parties plaintiff against 


sense of active parties litigant.®! 


59. See supra §§ 599, 600. 


60. In re Relph’s Estate, 221 P. 
361, 192 Cal. 451. 


61. In re Relph’s Bstate, supra. 


[a] Reason for rule.—Proceeding 
fis ex parte, in which the burden rests 
on the petitioner to prove all the ma- 
terial allegations of his_ petition, 
whether denied or not, and the re- 
sponsibility is on the court to guard 
and protect the interests of all per- 
sons interested therein. In re Relph’s 
Estate, 221 P. 361, 192 Cal. 451. 


[b] Contestants in a proceeding to 
probate a will are not parties. In re 
reas Estate, 221 P. 361, 192 Cal. 

451. 


Proceeding as ex parte see supra 
§ 629. 


62. Murray v. Superior Court of 
California, in and for Marin County, 
278 P. 1033, 207 Cal. 381; In re Relph’s 
Estate, 221 P. 361, 192 Cal. 451. 


63. Murray v. Superior Court of 
California, in and for Marin County, 
Di oe bs, 1L0d3;° 201 Calan oO Lz 


' [a] Only persons opposing opposi- 
tion proceeding become parties liti- 
gant in such proceeding. Clemens v. 
Patterson, 38 Ala. 721; Murray v. 
Superior Court of California, in and 
for Marin County, 278 P. 1033, 207 
Cal. 381. 


64. In re Relph’s 
361, 192. Cal. 451. 


65. Generally see Parties § 10. 


66. Bonnemort v. Gill, 45 N.E. 768, 
167 Mass. 338. 


67. Bonnemort vy. Gill, supra; 
Bioren v. Nesler, 74 A. 791, 76 N.J. 
Eq. 576. 

68. Coleman v. 
Super. 44. 


[a] Infant heirs are not necessary 


Estate, 221 P. 


Stevens, 25 Que. 


parties. Tatem v. Wright, 114 A. 836, 
139 Md. 20. 
69. Gieohwne fs V. Scott, 6b 5S.Wi. 


1081, 166 Mo. 214. 


70. Tatem v. Wright, 114 A. 836, 
1289 Md. 20; Kischman v. Scott, 65 S. 
WwW. 1031, 166 Mo. 214. 


71. Mead v. Tydings, 105 A. 863, 
133 Md. 608; Pleasants v. McKenney, 
71 A. 955, 109 Md. 277; Clemen’s Est., 
Zea. CO. Othe 


72. See statutory provisions; 
eases infra this note. 


[a]. In Indiana, under Burns S8t. 
Annot. (1908) § 3154, the executor of 
a will whose probate is being con- 
tested must be made a defendant, be- 
cause he has a right and an interest 
created by the will. Fillinger v. Con- 
ley, 72 N.E. 597, 163 Ind. 584; Doan 
vv. Herod, 104 N.E. 385, 56 Ind. App. 


and 
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fendant.7°® 


quirement, 


Even though 


tion.®1 


663. 


73. Theriot’s Succession, 38 So. 
471, 114 La. 611; Bioren v. Nesler, 74 
A. 791, 76 N.J.Eq. 576. 


[a] Reason for rule.—The execu- 
trix has the duty to present the will 
to the probate court for execution and 
registry, and in doing so represents 
decedent and all persons claiming un- 
der the testament. Theriot’s Succes- 
sion, 38 So. 471, 114 La. 611. 


Duty of executrix to probate will 
see supra § 605. 


74. See statutory provisions; 
case infra this note. 


[a]. In Indiana, under Burns St. 
Annot. (1908) § 3154, persons desir- 
ing to contest the probate of a will 
must make the beneficiaries defend- 


and 


ants. Faylor vy. Fehler, 104 N.E. 22, 
131 Ind. 7447... 
75. Moody v. Hogan, (Tex.Civ. 


App.) 56 S.W.(2d) 1086. 
Temporary administrators general- 


ly see Executors and Administrators | 


§§ 2780-2813. 


76. Pleasants v. McKenney, 71 A. 
955,109 Md.#277. 


[a] Reason for rule.—Adminis- 
trator pendente lite has no duty either 
to conduct a proceeding to probate a 
will or to defend a caveat as to a 
paper purporting to be a will. Pleas- 
ants v, McKenney, 71 A. 955, 109 Md. 
halts 


Duty of administrator pendente lite 
as to probate and opposition proceed- 
ings see supra § 605. 


General powers of administrators 
pendente lite see Executors and Ad- 
ministrators § 2802. 


77. In re O’Connor’s Will, 251 N.Y. 
S. 686, 140 Misc. 757. 


. [a] Beason for rule.—The child of 
deceased’s stepson iis not entitled to 
any share in the estate if deceased 
had died intestate. In re O’Connor’s 
Will, 251 N.Y.S. 686, 140 Misc. 757. 


Right of child of deceased’s step- 
child to share in estate of intestate 
see Descent and Distribution § 44. 


78. Everett v. Wing, 156 A. 393, 
103 Vt. 488 [cert den 52 S.Ct. 266, 284 
U.S. 690, 76 L.Ed. 582]. 


Necessity for appointment of 
guardian ad litem in probate proceed- 
ings see Infants § 263. 


79. See infra §§ 711, 719. 


80. In re Bamber’s Estate, 265 N. 
YASy 09S) Ate Mise: 702; 


81. Intervention: 


Of parties generally see Parties §§ 
185-226. 


New parties may be brought in.®? 
ties, also, may intervene, if interested in probate,®* 


cats 
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their will®® and are not necessary parties de- 
So, neither the person named as execu- 
tor,71 in the absence of a statutory requirement,*? 
nor legatees,’* unless by reason of statute,“* nor a 
temporary administrator,’® such as an administra- 
tor pendente lite,?®° nor a child of deceased’s step- 
son,’* nor, in the absence of a specific statutory re- 
a guardian ad litem,’® is a necessary 
party. Statutes requiring notice or citation as to 
various classes’? now generally control, and usually 
only those persons are necessary 
inherit if there were no will.®° 


[§ 703] c. Addition, Intervention, 


parties who would 


or Substitu- 
New par- 


On appeal in probate proceedings see 
infra § 996. 


Power of probate court to permit 
intervention see Courts § 430. 


e&2. In re Visaxis’ Estate, 273 P. 
165, 95 Cal.App. 617; Russell v. Hartt, 


87 - N.Y. ‘19,13 N.Y.Wkly Dig. (309; 
Crumb’s Will, 2 N.Y.S. 744, 6 Dem. 
Surr. 478; In re Miller’s Estate, 31 A. 


58, 166 Pa. 97; Griffin’s Estate, 9 Pa. 
Dist. 248, 23 Pa.Co. 559. 


[a] Duty.—When, after the pro- 
ceedings for probate have begun, the 
surrogate ascertains the fact that a 
minor has become an interested per- 
son by reason of the death of one 
of the parties, he has the duty of 
bringing in such minor. Russell v. 
pee 870 NAY.2.19, 13 NeYoOwWkly- Dis. 


83. Ala.—Allen v. Pugh, 89 So.. 470, 
206 Ala..10; Roy v. Segrist, 19 Ala. 
810; Lees v. Brownings, 15 Ala. 495. 


Mass.—Finer v. Steuer, 152 N.E. 
220, 222, 255 Mass. 611 [quot Bonne- 
mort v. Gill, 45 N.E. 768, 167 Mass. 
338]; Old Colony Trust Co. v. Bailey, 
88 N.E. 898, 202 Mass. 283. 


N.C.—In re Rowland’s Will, 162 S. 
E. 897, 202 N.C. 373; Benjamin v. Teel, 
33 N.C. 493 Redmond v. Collins, 15° N- 
C. 430, 27 Am.D. 208. 


Philippine.—Paras v. Narciso, 
Philippine 244. 


Vt.—Everett v. Wing, 156 A. 393, 
103 Vt. 488 [cert den 52 S.Ct. 266, 284 
U.S. 690, 76 L.Ed. 582]. 


Va.— Wills v. 
(44 Va.) 529. 


{a]_ In New York (1) under Civ. 
Code Proc. § 2617, persons interested 
in sustaining or defeating the will 
may intervene (Matter of Davis’ will, 
93 N.Y.S. 1004, 105 App.Div. 221 [aft 


35 


Spraggins, 3. Gratt. 


175 N.E. 530, 182 N.Y. 468, 8& N.Y.Civ. 


Proc. 151]; Matter of Hamilton, 27 N. 
813, 76 Hun 200), (2) ‘the matter 
resting in the discretion of the court 
(in re Juengst’s Will, 188 N.Y.S. 85, 
192 App.Div. 917), (3) as in the case 
of a motion of a father to file objec- 
tions to probate of will of deceased 
daughter, although the motion was 
made after original citation was re- 
turned, and after objections of other 
contestants seemed doubtful (In re 
Juengst’s Wiill, supra). (4) Only per- 
sons having a pecuniary interest to 
protect are included (In re Hoyt’s 
Will, 106 N.Y.S. 359, 361, 55 Misc. 159 
[aff 107 N.Y.S. 1130, 122 App.Div. 914, 
and quot Matter of Davis, 75 N.E. 530, 
182 N.Y. 468]), (5) and an interes t 
resting on sentiment or sympathy is 
not enough (Matter of Davis, supra). 
(6) In other words, any one who 
would be deprived of “property” in 
the broad sense of the word, or who 
would become entitled to property by 
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as in the ease of a legatee,’* an executor,®® an 
administrator,’® an administrator with the will an- 
nexed,®* a foreign administrator,*® or a judgment 
creditor of a devisee.*® However, neither bona fide 
purehasers,®® nor the sole heir of one who would 
have been sole heir of deceased,®! nor strangers, 
where the real parties in interest object,®* should be 
permitted to intervene. Where one of several cave- 
ators dies pending the proceeding, the propounder 
may proceed and try the case without making the 
representative of deceased a party.°* The court hav- 
ing jurisdiction and authority to make a final deter- 
mination of the matter at issue conelusive upon all 
the parties does not lose that jurisdiction merely by 
making a superfluous order for bringing in other 
parties or by later ignoring such order.®4 


[§ 704] d. Defects and Objections. The objec- 
tion of want of proper parties to probate cannot be 
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taken by a party appearing.®® Further, a party who 
causes another to come in cannot object to such ap- 
pearance.°® 


[§ 705] 2. In Proceedings To Establish Lost or 
Destroyed Wills.°’ In a proceeding to establish a 
lost or destroyed will the legatees®* and devisees®® 
are parties on one side, and the heirs! are the par- 
ties on the other side. 


[§ 706} 3. In Actions To Contest Wills?—a. In 
General. Although it is said that, strictly speaking, 
there are no parties to proceedings to contest a will 
which previously has been presented for probate,? 
and that tke alignment of the parties is not in the 
usual sense of plaintiff and defendant,* in applica- 
tion of the general rule® that persons whose inter- 
ests will necessarily be affected by any decree that 
can be rendered are necessary and indispensable par- 
ties, and the court will not proceed to a decree with- 


the probate of a will, is authorized to 
appear and be heard on the subject. 
Matter of Davis, supra. (7) The 
status of one petitioning to intervene 
and file objections to a will offered 
for probate, on the ground that he isa 
son of decedent, must be established 
before he is allowed to intervene. In 
re Bitter’s Estate, 154 N.Y.S. 975. (8) 
Prior to the code, the text rule was 
held. Vanderpoel v. Van Valken- 
burgh, 6 N.Y. 180; Foster & Tyler v. 
Foster, 7 Paige 48; Bogardus v, Clark, 
4 Paige 623. 


[b] Necessity.—(1) Where one 
person files a contest of a will, others 
so entitled must become contestants, 
if at all, by becoming parties to the 
contest pending (Allen v. Pugh, 89 So. 
470, 206 Ala. 10), (2) since the issue 
is in rem and must be single and 
complete as to all the parties (Allen 
v. Pugh, supra). (3) Probate pro- 
ceeding as proceeding in rem _ see 
supra § 597. 


[c] Name used by such persons to 
describe their status is immaterial. 
In re Rowland’s Will, 162 S.E. 897, 
202 N.C. 373. 


[d] Where opposition has been 
dismissed, one without sufficient in- 
terest to intervene cannot complain. 
Blake v. Blake, 150 A. 861, 159 Md. 
539. 


[e] Terms and conditions.—W here 
appellant for a consideration waived 
eontest of the will after being served 
with citation, and did not appear when 
the hearing began, but only at a sec- 
ond adjournment, the court properl 
permitted her to become a party, but 
refused to permit her to cross-ex- 
amine witnesses whose testimony had 
already been taken, although she 
could have made such witnesses her 
own. In re Coleman’s Will, 103 A. 78, 
88 N.J.Eq. 578 [aff 103 A. 521, 88 N. 
J.Eq. 284]. 


84. Conley v. Fenelon, 165 N.H. 382, 
266 Mass. 340; Old Colony Trust Co. 
v. Bailey, 88 N.E. 898, 202 Mass. 283; 
Ratcliffe v. Seaboard Nat. Bank of 
New York, (Tex.Civ.App.) 46 S.W.(2d) 
750. 


[a] Im New York (1) under Code 
Civ. Proc. § 2617, a legatee at his 
election may appear (Matter of Wohl- 
gemuth, 97 N.Y.S. 367, 110 App.Div. 
644 [aff 77 N.H. 1198, 184 N.Y. 578]), 
(2) provided his interest is threatened 
(In re Hoyt’s Will, 106 N.Y.S. 359, 55 
Mise. 159 [aff 107 N.Y.S. 1130, 122 
App.Div. 914]). (3) This also was 
the rule prior to such provisions of 


the code. Marvin v. Marvin, 11 Abb. 
Pr.N.S: 97; Dyer v. Erving, 2. Dem. 
Surr. 160; Walsh v. Ryan, 1 Bradf. 
Surr. 438. (4) An unincorporated 


association, a legatee of a bequest to 
be used for specified pious uses, may 
intervene. Carpenter v. Westchester 
county. Historical Soc., 1 Dem.Surr. 


[b] Intervention discretionary.— 
(1) Intervention by a legatee is. a 
matter within the discretion of the 
presiding justice of the court (Conley 
v. Fenelon, 165 N.E. 382, 266 Mass. 
340; Old Colony Trust Co. v. Bailey, 
88 N.E. 898, 202 Mass. 283), (2) and is 
not a matter of right (Old Colony 
Trust Co. v. Bailey, supra). 


85. Conzet v. Hibben, 112 N.E. 305, 
272 Ill. 508, Ann.Cas.1918A 1197; Mead 
v. Tydings, 105 A. 863, 133 Md. 608. 


fa] Executors of testator’s widow 
were held proper parties to proceed- 
ings to probate an alleged will sub- 
sequent to a will previously admitted 
to probate which gave the property to 
the widow in fee. Conzet vy. Hibben, 
112 N.E. 305, 272 Ill. 508, Ann.Cas. 
1918A, 1197. 


86. See case infra this note. 


{a] In New York (1) Code Civ. 
Proce. § 2615 merely codified L. (1837) 
c 460 § 4 (Lafferty v. Lafferty, 5 Redf. 
Surr. 326) (2) under which provision 
the administrator of a mortgagee in 
a@ mortgage executed by a devisee is 
a person interested in the estate so as 
to be entitled to intervene as a party 
in proceedings for probate (Lafferty 
v. Lafferty, supra), (3) since he can 
have the will probated (see Supra § 
618). 


87. Jones v. Jones, 
205, 163 Tenn. 237. 


88. Matter of Davis’ Will, 93 N.Y. 
S. 1004, 105 App.Div. 221 [aff 75 N.E. 


43 S.W.(2d) 


530, 182 N.Y. 468, 85 N.Y.Civ.Proc. 
P52]. j 
89. See case infra this note. 


[a] In New York under Code Civ. 
Proc. § 2617, a judgment creditor of 
the devisee may intervene. Matter of 
Coryell’s Will, 39 N.Y.S. 508, 4 App. 
Div. 429. 


90. Pierce v. Felts, 96 S.E. 177, 148 
Ga. 195. 


[a] Bona fide purchaser from life 
tenant, in belief that the vendor had 
a fee simple, although the vendor 
had destroyed the will in order to ob- 
tain full title to the land, is not in- 


terested so as to be permitted to in- 
tervene. Pierce v. Felts, 96 S.E. 177, 
148 Ga. 195. 


91. Blinn v. Pillsbury, 
674, 252 Mass. 197. 


[a] Where special administrator 
prosecutes the proceeding, the sole 
heir at law of one who would have 
been sole heir of another, had she died 
intestate, is not entitled, as a matter 
of right, to participate in proceed- 
ings to contest will. Blinn v. Pills- 
bury, 147 N.E. 674, 252 Mass. 197. 


92. Paras v. Narciso, 35 Philip- 
pine 244. 


93. Stancil v. Kenan, 35 Ga. 102. 


94. Harris v. Randolph, 236 N.W. 
51, 213 Iowa 772. 


95. Reese v. Nolan, 13 So. 677, 99 
Ala. 203; Walker v. Jones, 23 Ala. 
448; Matter of Murphy’s Will, 62 N. 
Y.S. 785, 48 App.Div. 211. 


[a] Reason for rnle.—The right of 
a person to oppose the probate of a 
will is an individual right which he 
exercises for himself alone. Walker 
v. Jones, 23 Ala. 448. 


96. In re Sweeney’s Estate, 144 N. 
W. 902, 94 Neb. 834. 


97. Right to have lost or destroyed 
will established see supra § 651. 


98. In re Valentine’s Will, 67 N.W. 
12, 98 Wis. 45. 


99. In re Valentine’s Will, supra. 


1. In re Valentine’s Will, supra; 
Hall vy, Allen, 31 Wis. 691. Compare 
Wood v. Achey, 94 S.E. 1021, 147 Ga 
571 (in proceeding by tenant in re- 
mainder after death of life tenant, 
the widow and sole heir of the testa- 
tor, making her administrator a par- 
ty, petition was not subject to dis- 
missal because her heirs were not 
made parties). 


2. General principles as to actions 
to contest will previously presented 
for probate see supra §§ 667-681. 


3. McArthur v. Allen, 3 F. 313 [rev 
on other grounds 5 S.Ct. 652, 113 U. 
S. 340, 28 L.Ed. 1015]; Lillard v. Tol- 
liver, 285 S.W. 576, 154 Tenn. 304. 


4 Carolan v. O’Donnell, 126 N.Y.S. 
551, 141 App.Div. 463. 


{a] After institution of proceed- 
ing plaintiff's interest is no more than 
the interest of any other interested 
person. Carolan vy. O’Donnell, 126 N. 
Y.S. 551, 141 App.Div. 463. 


5. See Equity § 276. 


147 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 706-708] 


out them,® all persens interested should be made 
parties on one side or the other of the controversy,’ 
and although exceptions to this rule have been ad- 
mitted, from considerations of necessity or para- 
mount convenience, when some of the persons in- 
terested are out of the jurisdiction, or not in being, 
or when the persons interested are too numerous 
to be all brought in, in every case there must be 
such parties before the court as to insure a fair 
trial of the issue in behalf of all.*| Whether the par- 
ties are before the court as plaintiffs or defendants 
is often immaterial.® On proper occasion, the court 
may permit a party to change sides.19 


[§ 707] b. Parties Contestant or Plaintiff. In 
some jurisdictions by reason of statutory provi- 
sions, the contestant must be a person interested 
in the estate and affected by the probate of the 
will.t1 Any one of the interested parties may insti- 
tute a suit to contest the will,1? and the mere fact 
that all of the interested parties did not, or could not, 
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join as parties plaintiff does not affect the right of 
plaintiff to maintain the action.t? So a part or all 
interested persons may join.14 Where the question 
is one of a common or general interest of many per- 
sons, or where the persons who may be made parties 
are very numerous, it being impracticable to bring 
them all before the court, while the general rule that 
one may sue for the benefit of all’® has been held 
inapplicable in a proceeding to determine the valid- 
ity of a probate,'® it is sometimes provided by stat- 
ute that one may sue for the benefit of all,1*7 and in 
other jurisdictions, even in the absence of statutory 
authorization, the same rule exists.15 So the court 
may order that the contestant shall represent all in- 
terested parties.1® 


[§ 708] c. Parties Defendant—(1) Proper Par- 
ties. Parties directly interested under a will are 
proper parties defendant to an action concerning 
it.2° Thus an executor?! is a proper party; and it 
is also proper to join as defendants persons who 


6. Brown vy. Riggin, 94 Ill. 560. 


7. U.S.—McArthur v. Scott, 5 S.Ct. 
652, 113 U:S. 340, 28 I.BHd. 1015 [rev 
Saal: Carrau vo O' Callizan,, 1125 
WG 60.6 CAS O47 fait 250s. Ot) 7205 
199 U.S. 89, 50 L.Ed. 101]. 


Ala.—Hays v. Bowdoin, 49 So. 122, 
159 Ala. 600. 


Il]l.—Freeman v. Easly, 7 N.E. 656, 
117 Ill. 317; Brown v. Riggin, 94 Ill. 
560; Shaw v. Camp, 61 Ill.App. 68 
{aff 45 N.E. 211, 163 Ill. 144, 36 L.R. 
* 112]; Moore vy. Gubbins, 54 Ill.App. 
63. 


Ky.—Singleton v. Singleton, 8 B. 
Mon. 340; Turnham v. Turnham, 3 B. 
Mon. 581. 


Mo.—Eddie v. Parke’s Ex’r, 31 Mo. 
5138. 


N.Y.—Carolan y. O’Donnell, 126 N. 
Wess 551, 41 App Divy,-463; “Rosen- 
baum v. Beuthner, 12 N.Y.S. 597, 58 
Hun 611. 


Pa.—Miller’s Estate, 31 A. 58, 166 
Pan Osc 


Tenn.—Lillard v. Tolliver, 
W. 576, 154 Tenn. 304. 


[a] In Mississippi (1) under Hem- 
ingway Code §§ 1662, 1663, in a will 
contest, if there are intermediate wills 
those who are beneficially interested 
should be brought into court as par- 
ties complainant or defendant. Hos- 
kins v. Holmes County Community 
Hospital, 99 So. 570, 135 Miss. 89. (2) 
The term “interested parties’’ means 
those who have a pecuniary interest 
in the subject of the action. Hoskins 
v. Holmes County Community Hos- 
pital, supra. 


8 McArthur v. Scott, 5 S.Ct. 652, 
113 U.S. 340, 28 L.Ed. 1015 {rev 3 F. 
Se 


9. Hays v. Bowdoin, 49 So. 122, 159 
Ala. 600. 


106. Turnham v. Turnham, 3 B.Mon. 
(Ky.) 581. 


11. See statutory provisions. 


[a] In Indiana (1) Burns St. An- 
not. (1908) § 3154, providing that any 
person may contest the validity of 
any will, or resist the probate there- 
of, must be limited by § 251, provid- 
ing that every action must be prose- 
cuted in the name of the real party 
in interest, so that a contestant must 
be a person interested in the will or 
who will be affected by its probate. 
Thompson y. Turner, 89 N.E. 314, 
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285 S. 


173 Ind. 593, Ann.Cas.1912A 740. (2) 
A widow to whom her statutory es- 
tate was bequeathed by the will of 
her husband was not a proper party 
contestant to a suit by an heir to 
contest the will. Thompson v. Turn- 
er, supra. (3) So, under Rev. St. 
(1881) § 2596, the contestants of a 
will must be persons interested in 
the estate. McDonald v. McDonald, 
41 N.E. 336, 142 Ind. 55. (4) Devisees 
and legatees under a lost will are in- 
terested persons so as to be author- 
ized to contest the probate of another 
will affecting the same estate. Mc- 
Donald v. McDonald, supra. 


12. Shaw v. Camp, 61 Ill.App. 68 
[aff 45 N.B. 211, 163 111. 144, 36 L.R.A. 
WIZE Koya eve Koya 90) Indl “130% 
Kinnaman y. Kinnaman, 71 Ind. 417. 


[a] Rule applied.—(1) An _ heir 
may institute the suit. Hays v. Bow- 
doin, 49 So. 122, 159 Ala. 600; Shaw v. 
Camp, 61 IJl.App. 68 [aff 45 N.E. 211, 
163 Ill. 144,-36 L.R.A. 112]; Lillard 
v. Tolliver, 285 S.W. 576, 154 Tenn. 
304; Dower v. Church, 21 W.Va. 23. 
(2) So the eldest son of testator’s 
brother has sufficient interest. Cole- 
man’s Estate, 4 Pa.Dist. 105, 16 Pa. 
Cor 225. 


13. Hays v. Bowdoin, 49 So. 122, 
159 Ala. 600; Floyd v. Floyd, 90 Ind. 
130: Kinnaman vy. Kinnaman, 71 Ind. 
417; Ehrlich v. Mittelberg, 252 S.W. 
671, 299 Mo. 284; Kischman v. Scott, 
65 S.W. 1031, 166 Mo. 214. 


{a] Estoppel.—(1) The fact that 
one party has estopped himself from 
contesting the will does not affect the 
rights of others to do so. Floyd v. 
Floyd, 90 Ind. 130. (2) The joinder 
of a party estopped or not interested 
will not prejudice his coplaintiffs 
(Floyd v. Floyd, supra), (3) since the 
interests of the parties are not joint 
but several (Floyd v. Floyd, supra). 


14 Kinnaman v. Kinnaman, 71 
Ind. 417; Morse v. Morse, 42 Ind. 365. 


15. See Parties § 79. 


16. Brinkerhoff v. Tiernan, 114 N. 
Y.S: 698, 61 Mise. 586. 


[a] Reason for rule.—‘“If the 
plaintiff thus suing on behalf of him- 
self and others was defeated in the 
action, the judgment cbtained therein 
operated as a bar against all the per- 
sons in whose behalf he sued, even 
though they were not before the court 
as actual parties. It seems quite evi- 
dent to me that the Legislature, in 
furnishing an entirely new form of 


action under Section 2653a [action to 
contest validity of probate of will], 
intended a form of remedy not in 
harmony with or in contemplation of 
the pruvision of section 448 of the’ 
Code of Civil Procedure [as to 
representative actions] and that the 
exception to the general rule as to 
the making of the parties contemplat- 
ed by section 448 does not apply to an 
action of this kind. If the plaintiff 
can maintain this action, for the bene- 
fit of others not named as parties but 
who have a common interest with her 
in setting aside the will, then, while 
her success will inure to the benefit of 
such persons, her defeat, through ig- 
norance, bad judgment or general in- 
efficiency, would likewise forever bar 
the individuals whom she represented 
in the action.” Brinkerhoff v. Tier- 
nan, 114 N.Y.S. 698, 61 Misc. 586, 591. 


17. See statutory provisions; and 
case infra this note. 
{a] In Kentucky Civ. Code 25 


is applicable where the testator had 
ten brothers and sisters who had 
numerous children, so that one broth- 
er may contest the will for the benefit 
of the others. Randolph v. Lampkin, 
14 S.W. 538, 90 Ky. 551, 12 Ky.L. 517, 
10 L.R.A. 87. 


18. Lilly v. Tobbein, 15 S.W. 618, 
1603 Mo. 477, 23 Am.S.R. 887. 


fa] Suit by member of unincor- 
porated association.—(1) Under the 
general rule that an action may be 
brought by one or more of the mem- 
bers of an unincorporated association 
for the benefit of all, where the mem- 
bers have a common or general inter- 
est in the subject matter of the suit, 
or where the members are numerous 
and it is impracticable to bring them 
all before the court (see Associations 
§ 110), (2) a member of an unincor: 
porated association which is a devisee 
may contest a will in behalf of all 
(Lilly v. Tobbein, 15 S.W. 618, 105 
Mo. 477, 23 Am.S.R. 887). 


19. May v. Wheaton, 41 Ont.L. 369. 

20. See cases infra notes 21-30. 

[a] Person having vested contin- 
gent or expectant interest is a proper 
party defendant. Kellough v. Moses 
32 Ohio C.A. 49. 

21. St. Vincent de Paul Mission 


Little Sisters of Poor y. Cushing, 62 
Md. 416. 


[a] After settlement of estate and 
discharge of executor the executor is 
no longer a proper party defendant. 
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have purchased land from the devisees.2? An heir 
at law of the testator is a proper party defendant,?* 
and heirs refusing to join as plaintiffs may be made 
defendants.24 A person who is charged with having 
fraudulently procured the execution “of a will in fa- 
vor of an infant is a proper party defendant.’ 

Again, a legatee,?® or devisee,?* or ne tateaton 
trustee, prior to his disclaimer ‘of the trust,?5 or a 
beneficiary under a testamentary trust,’ is a prop- 
er party defendant. On the other hand, an admin- 
istrator with the will annexed is not a proper party 
defendant.?° While, ordinarily, residuary legatees 


Foley v. O’Donaghue, 77 N.E. 352, 167 


‘WILLS 


Henderson, 6 La. 51; 


[§§ 708-709 


are not proper parties defendant to such action,*+ 
in exceptional cases they may be made parties de- 
fendant.*? One having no interest whatever in the 
property affected by the will is nota proper party, 
although he aided by fraud in procuring the execu- 
tion of the will.?3 


[§ 709] (2) Necessary Parties.34 Independently 
of statute,?° or by reason of statute,*® interested 
parties are necessary parties defendant. Thus, ei- 
ther independently of statute or by reason of stat- 
ute, the beneficiaries of the will, such as legatees,?* 


In re Shafer’s|IllApp. 163. 


Ind. 134. state, 209 N.W. 355, 50 S.D, 232 [ad- La.—Succession of McMahon, 79 So 
[b] Individual capacity.—An exec- eee Tee eee aad NW. 948) 52 Be: 175, 143 La. 644; Succession of La- 

utor is not a proper party defendant App.) 300 S.W.(2a) 985 [aff (Commn. cosst, 72 So. 378, 139 La. 837. 

in his individual capacity, Coalter's| \55') “12 "S§.W.(2d) 978 (reh den| N.C.—Odom v. Thompson, 8 N.C. 58. 


Iex’r v. Bryan, 1 Gratt. (42 Va.) 18. 


{c] Prior to qualification, a person 
named as executor is not a proper 
party defendant. Simpson y. Lorsch, 
100 N.Y.S. 535, 50 Misc. 398. 

22. Gaines v. Chow, 2 How. (U.S.) 
619, 11 L.Ed. 402; Roberts v. Abbott, 
26 N.E. 565, 127 Ind. 83. 

23. Riley v. Webb, 112 N.E. 340, 
Qe Dl ib37. 

[a] Thus a brother of the testa- 
tor, one of his heirs at law, is a prop- 
er party defendant. Riley v. Webb, 
112 N.E. 340, 272 Tl. 537. 


24. Dower v. Church, :21 W.Va. 23. 
25. Brady v. McCosker, 1 N.Y. 214, 


How.App.Cas. 480, 4 How.Pr. 291, 3 
Den. 610. 
26. Busse v. Schaeffer, 103. N.W. 


947, 128 Iowa 319; Lillard v. Tolliver, 
285 S.W. 576, 154 Tenn. 304. 


{a] Claimant : 
wills is within the text rule.’ Lillard 
v. Tolliver, 285 S.W. 576, 154 Tenn. 
304. 

27. Lillard v. Tolliver, supra. 


{a] Claimant under one or more 
wills is within the text rule. Lillard 
v. Tolliver, 285 S.W. 576, 154 Tenn. 
304, 


28. Campbell v. Campbell, 22 N.E. 
620, 130 Ill. 466, 6 L.R.A. 167. 


29. Atwood v. Rhode Island Hospi- 
tal Trust Co., 255 F. 162. 


30. Coleman’s Estate, 
105, 16 Pa.Co. 225. 


31. St. Vincent de Paul Mission 
Little Sisters of Poor v. Cushing, 62 
Md. 416 


22. St. Vincent de Paul Mission 
Little Sisters of Poor v. Cushing, su- 
pra. 


{a] Thus, where the executor is 
faithless, or incompetent, or wanting 
in intelligence and energy, residuary 
legatees may be permitted to defend. 
St. Vincent de Paul Mission Little 
Sisters of Poor v. Cushing, 62 Md. 416. 


{b] Discretion of probate court.— 
Whether or not residuary legatees are 
proper parties defendant is committed 
exclusively to the discretion of the 
probate court. St. Vincent de Paul 
Mission Little Sisters of Poor v. Cush- 
ing, 62 Md. 416. 


33. Kennedy v. Kennedy, 
190. 


34. Generally see Parties § 10. 


Alien property custodian as neces- 
sary party defendant see War § 114. 


35. McCreery v. Bartholf, 137 N.E. 
342, 305 Ill. 325; Grubb’s Heirs v. 


4 .Pa.Dist. 


66 Ill. 


under one or more | 


(664, 157 Ind. 


(Commn.App.) 15 S.W.(2d) 562) ]. 


[a] All persons named in will are 
necessary parties to suit to set aside 
probate. Buchanan v. Davis, (Tex. 
Civ.App.) 300 S.W. 985 [aff (Commn. 
App.) 12 S.W.(2d) 978 (reh den 
(Commn.App.) 15 S.W.(2d) 562)]. 


[b] Duty of court.—If an inter- 
ested person is not made a party de- 
fendant by the contestant, it is the 
duty of the court, as soon as apprised 
of the situation, to make him a party. 
McCr@ery v. Bartholf, 137 N.E. 242, 
305 Ill. 325. 


[ec] Persons having substantial le- 
gal or beneficial interest in the will 
are necessary parties defendant. Mc- 
aay A v. Bartholf, 137 N.E. 242, 305 
Ty S25. 


36. See statutory provisions; 
cases infra this note. 


[a]. In Indiana (1) under Burns 
Rev. St.. (1901) § 2766, all persons 
beneficially interested must be de- 
fendants. McGeath y. Starr, 61 N.E. 
820. (2) This was also 
true under Rev. St. (1881) § 2596. 
Floyd v. Floyd, 90 Ind. 130. 


{b] In Mississippi, under Hem- 
ingway Code §§ 1662, 1663 (Code 
[1906] §§ 1997, 1998), all parties in- 
terested in a will, or those whose in- |i 
terest is detrimentally affected there- 
by, are necessary parties to a will 
contest. Hoskins v. Holmes County 
Community Hospital, 99 So. 570, 135 
Miss, 89. 


{e] Im New York, under Code Civ. 
Proc. § 26538a, all interested persons 
are necessary parties to the action. 
Early v. Nash, 124 N.Y.S. 293, 189 App. 
DiveioGs 


[d] Im Ohio (1) in view of the rule 
of construction of statutes that 
“must” in a statute is not construed 
to be permissive only (Berg v. Mer- 
chant, 15 F.(2d) 990 [reh den 16 F. 
(2d) 1013 (cert den 47 S.Ct. 575, 274 
U.S. 738, 71 L.Ed. 1317)]), (2) under 
Gen. Code § 12080, interested persons 
are necessary parties defendant (Berg 
v. Merchant, supra; Kammann _ vyv. 
Kammann, 26 Ohio Cir.Ct.N.S. 60; 
Estate of Curry, 20 Ohio N.P.N.S. 49). 
(3) Construction of “must” in stat- 
ute see Statutes § 635. 


37. Ala.—McMaken vy. McMaken, 
18 Ala. 576. 


Ark.—Janes v. Williams, 
175. 


Fla.—Thompson y. McDermott, 19 
Fla. 852. 


Ill.—Longworth vy. Duff, 130 N.E. 
690, 297 Ill. 479; Walker v. Cook, 128 
N.E. 584, 294 Tl. 294; Brown v. Rig- 
gin, 94 Ill. 560; Moore v. Gubbins, 54 


and 


31 Ark. 


Tenn. —Miller v. Miller, 5 Heisk. 


723. 


Compare Busse v. Schaeffer, 103 N 
W. 947, 128 Iowa 319 (grandson who 
is legatee is not a necessary party 
, defendant). 


| [a]. In Indiana (1) a widow of de- 
‘ceased, who is also a legatee, is a 
person beréficially interested within 
the meaning of 2 Rev. St. (1876) pb 
580, providing that in actions to con- 
.test the validity, or resist the pro- 
bate, of any will, the executor and all 
other persons beneficially interested 
‘therein shall be made defendants 
thereto. Thomas v. Wood, 61 Ind. 132. 
(2) However, such phrase means on- 
ly persons claiming under the will 
or those claiming under them. Morse 
v. Morse, 42 Ind. 365. (3) A legatee 
joined as plaintiff as claiming under 
lost will need not also be joined as 
|defendant as legatee under will at- 
htacked. McDonald v. McDonald, 41 
N.E. 336, 142 Ind. 55. (4) A posthu- 
‘mous child not named in the will was 
‘not a necessary defendant. McDon- 
ald v. McDonald, supra. 


* 

| [b]. In New York (1) under Code 
.Civ. Proc. § 2653a, legatees must be 
parties defendant. Early v. Nash, 
124 N.Y.S. 293, 189 App.Div. 736. (2) 
‘So a general (Early v. Nash, supra) 
(3) and a special (Harly v. Nash, su- 
pra) legatee is a necessary party de- 
fendant. 


[ec] In Ohio At? the provision of 
Gen. Code § 12080 is mandatory 
(Myers v. Hogue, 187 N.E. 127, 45 
Ohio App. 330), (2) so that a legatee 
is not only a necessary (Reformed 
Presb. Church y. Nelson, 35 Ohio St. 
638; Andrews’ Ex’rs v. Andrews’ 
Adm’rs, 7 Ohio St. 143; Kammann vy. 


tate of Curry, 20 Ohio N.P.N.S. 49) 
(3) but is an indispensable (Myers 
v. Hogue, supra) party defendant. 
(4) Legatees born pending the action 
(Wallace v. Leadwig, 18 Ohio Cir.Ct. 
N.S. 422), (5) as well as those living 
at the time of the action (Wallace v. 
Leadwig, supra) are indispensable 
parties defendant under such statute. 
(6) Where legacies have been paid 
and dispute is as to residue, the lega- 
tees paid are not necessary parties. 
Union Say. Bank, ete., Co. v. Smith, 
26 Ohio Cir.Ct. 317. 


[d] Lineal descendants (1) of leg- 
atees are necessary parties where by 
reason of statutory provisions they 
become legatees named in the will on 
the death of their respective an- 
cestors. Spurr v. Spurr, 226 S.W. 35, 
285 Mo. 163. (2) In a will contest, 
where there is no proof as to whether 
legatees who predeceased the testator 
left children or grandchildren, there 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Kammann, 26 Ohio Cir. Ct. N.S. 60; Es- 
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and devisees;*8 heirs at law who have been omit- 
ted as plaintiffs;°® the executor,*® if he has quali- 
fied as such*! and if not useless;42 administrator ;** 
beneficiaries under a testamentary trust;*4 testa- 
and testamentary guardian;*® 
have been held to be necessary parties defendant. 
However, charitable institutions which had been rec- 
ommended by the testator to testamentary trus- 


mentary trustee;*® 


is no presumption one way or the 
other. Spurr v. Spurr, supra. 


Lineal descendants as legatees un- 
der statutory provisions see infra 
SGELP ine 69'C. J. 


[e] Minor legatees are also neces- 
sary parties defendant. Thompson vy. 
McDermott,.19 Fla. 852. 


[f] Where legatee has released his 
legacy, he is not a necessary party in 
such capacity, even though also an 
executor. Coalter’s Ex’r v. Bryan, 1 
Gratt. (42 Va.) 18. 


33. Ark.—Janes v. 
Ark. 175. 


Ill.— Longworth y. Duff, 130 N.E. 
690, 297 Ill. 479; Walker v. Cook, 128 
N.E. 584, 294 Ill. 294. 


Ky.—Vancleave vy. 
155: 


Mo.—Eddie v. Parke, 31 Mo. 513. 
N.C.—Odom v. Thompson, 8 N.C. 58. 


[a] In Indiana under 2 Rev. St. 
(1876) p 580, the phrase ‘‘those who 
are beneficially interested in the will” 
means devisees named in the will or 
those claiming under them. betes Vv. 
Morse, 42 Ind. 365. 


[b] Im Ohio (1) where the devisee 

- of real estate transfers it after pro- 
bate, the grantee is an interested per- 
son within Gen. Code § 12,080 and a 
necessary party to a subsequent ac- 
tion to contest the will. Sears v. 
Stinehelfer, 105 N.E. 1047, 89 Ohio St. 
163. (2) So devisees are necessary 
parties defendant (Andrews’ Ex’rs v. 
Andrews’ Adm’rs, 7 Ohio St. 143; Kam- 
mann v. Kammann, 26 Ohio Cir.Ct.N.S. 
60; Estate of Curry, 20 Ohio N.P.N.S. 
49), (3) even though devisees by re- 
mainder (Leedy v. Cockley, 32 Ohio 
Cir.Ct. 299). (4) Where lands are 
entailed to a person and his heirs, his 
children in being are necessary par- 
ties to the action by him to contest 


Williams, 31 


Beam, 2 Dana 


will. Harris v. Maholm, 20 Ohio N.P. 
N.S. 439. 
[c] Great-grandchild. — Where a 


testamentary trust was to cease on 
the death of the testator’s son, grand- 
children, and great-grandchildren liv- 
ing at the testator’s death, so that a 
sreat- grandchild born after the testa- 
tor’s death was the only living person 
who would be entitled to the estate at 
the termination of the trust if it lived, 
such great-grandchild should have 
been made a party to an action by 
heirs at law to set aside the will, it 
not being represented by the heirs 
whose interests were adverse. Snell 
v. Weldon, 87 N.H. 1022. 239 Ill. 279. 


[d] Where devisee has released 
his devise, he is not a necessary par- 
ty in such capacity, even though also 
an executor. Coalter’s Ex’r v. Bryan, 
1 Gratt. (42 Va.) 18. 

39. U.S.—Carrau v. O’Calligan, 125 
Wv65 7,1, 60;C.C.A, 847 [atl Z5°S:Ct.. 727, 
199 U.S. 89, 50 L.Ed. 101]. 


Ill.— Riley v. Webb, 112’ N.E. 340, 
272 Ill. 537. 

Iowa.—James v. Fairall, 148 N.W. 
1029, 168 Iowa 427. 

“Miss.—Hoskins v. Holmes County 
Community Hospital, 99 So. 570, 135 


WILLS 


ant.°° 


Miss. 89. 


Porto Rico.—Damas v. Martinez, 8 
Porto Rico 336. 


pepaEne Odom v. Thompson, 8 N.C. 


[a] Reasons for rule.—(1) The 
general rule in equity that persons 
whose interests will necessarily be 
affected by any decree that can be 
rendered are mecessary and_ indis- 
pensible parties applies. Rey. 
Webb, 112 N.E..340, 272 Ill. 537. (2) 


General equity rule see Equity § 276. 


[b] In New York, under Code Civ. 
Proc. § 2653a, the omitted heirs at law 
are necessary parties defendant. 
Harly v. Nash, 124 N.Y.S: 293, 139 App. 
Div. 736. 


[¢] In Ohio (1) in view of the rule 
of construction of statutes that 


“must” in a statute is not construed to 
be permissive only (Berg v. Merchant, 
15 F.(2d) 990 [reh den 16 F.(2da) 1013 
(cert den 47 (SiCt. 5, 274 U.S. 738, 71 
L.Ed. 1317)]), (2) under Gen. Code § 
12080, heirs at law are necessary par- 
ties defendant (Berg v. Merchant, 
supra; Andrews’ Ex’rs v. Andrews’ 
Adm’rs, 7 Ohio St. 143; Kammann vy. 
Kammann, 26 Ohio Cir.Ct.N.S. 60; 
Harris v. Maholm, 20 Ohio N.P.N.S. 
439; Estate of Curry, 20 Ohio N.P.N.S. 
49). (8) Construction of ‘must’ in 
statute see Statutes § 635. 


[d] Where suit is brought by 
devisees under a former will, the heirs 
of the testator who do not or cannot 
become parties plaintiff should also 
be joined as defendants. Dower v. 
Church, 21 W.Va, 23. 


40. Campbell v. Campbell, 22 N.E. 
620, 1380 Ill. 466, 6 L.R.A. 167; Van- 
cleave v. Beam, 2 Dana (Ky.) 155; 
Clark v. Yates, 1 J.J.Marsh. (Ky.) 194; 
Odom v. Thompson, 8 N.C. 58; Moore 
v. Guest, 8 Tex. 117. 


[a] In California, under Code Civ. 
Proc. § 1327, making the executor a 
necessary party to a proceeding at- 
tacking a probated will, the executor 
may support and defend the will. In 
re Whetton’s Hstate, 32 P. 970, 98 Cal. 
203. General right and duty of execu- 
tor to defend will see Executors and 
Administrators § 388. 


[b] In Indiana, under 2 Rev. St. 
(1876) p 580, an executor is a neces- 
sary party defendant. Thomas v. 
Wood, 61 Ind. 132. 


[c] Im Ohio, under Gen. Code § 
12080, the executor is a necessary par- 
ty defendant. Kammann vy. Kam- 
mann, 26 Ohio Cir.Ct.N.S. 60; Estate 
of Curry, 20 Ohio N.P.N.S. 49. 


{d] Executor who is also legatee. 
—While one who is a legatee under a 
will, as well as executor of it, should, 
in an action to test the validity of 
the will and its probate, be made a de- 
fendant individually as well as execu- 
tor, it is not necessary also to name 
him as trustee, any trusteeship fol- 
lowing by legal implication from his 
executorship. Bruner v. Torrey, 125 
N.Y.S. 915, 141 App.Div. 838. 


41. 
620, 130 Ill. 
cleave v. Beam, 


22 N.E. 


Campbell v. Campbell, 
ee 


466, 6 L.R.A. 167; 
2 Dana (Ky.) 
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tees for consideration are not necessary parties de- 
fendant,*7 and beneficiaries of a deed of trust affect- 
ing the property are not indispensable parties de- 
fendant,*® unless not sufficiently represented by the 
other beneficiaries and by the trustee.*® 
mortgagees of devisees necessary parties defend- 


Nor are 


[§ 710] d. Addition, Intervention, or Substitu- 


42. . Marr v: Barnes, 267 P. 9,.126 
Kan. 84; Lucero v. Vila, 17 Porto Rico 
141. See Fox v. Fee, 49 N.Y.S. 292, 24 
App.Div. 314 (if executrix has no title 
to the property, she is not a necessary 
party). 


[a] After testator’s estate has 
boen, fully settled, and executor dis- 
charged, he is no longer a necessary 
party to a suit to set aside the will. 
Foley v. O’Donaghue, 77 N.E. 352, 
167 Ind. 134. 


[b] In Ohio (1) even though Rev. 
St. 5859 provides that the executor 
must be made a party, the executor 
need not actively defend (Andrews’ 
Jx’rs v. Andrews’ Adm’rs, 7 Ohio St. 
143), (2) nor need he be made a par- 
ty defendant where it would be use- 
less (McArthur vy. Allen, 3 -F. 313 [rev 
on other grounds 5 S.Ct. 652, 113 U.S. 
340, 28 L.Ed. 1015]; Gurley v. Armer- 
traut, 27 Ohio Cir.Ct. 199). 


43. See case infra this note. 


fa] In Ohio, under Gen. Code § 
12080, an administrator is a necessary 
party defendant. Kammann y. Kam- 
mann, 26 Ohio Cir.Ct.N.S. 60. 


44. Geiger v. Bardwell, 99 N.E. 582, 
255 If). 320. 


[a] Rule applicd.—Where, on the 
death of a beneficiary in a will, her 
two children, if living, will take un- 
der the will, the children should be 
made parties in a suit to contest the 
probate of the will. Geiger v. Bard- 
well, 99 N.E. 582, 255 Ill. 320. 


[b] Grandchildren. — Where the 
will gave a trust income to the testa- 
tor’s children and on their death to 
their natural heirs, the testator’s 
grandchildren are not necessary par- 
ties, his children being still alive. 
Naylor v. McRuer, 154 S.W. 772, 248 
Mo. 428. 


45. Clark v. Crandall, 
383, 319 Mo. 87. 


[a] Thus (1) a trustee under a 
private testamentary trust not invalid 
as a perpetuity (see Perpetuities § 
78) (2) is a necessary party defend- 
ant (Clark v. Crandall, 5 S.W.(2d) 383, 
319 Mo. 87). 


46. Moore v. Guest, 8 Tex. 117. 


5 S.W.(2d) 


Betis Irwin v. Swinney, 45 F.(2d) 
890. ; 
48. Atwood v. Rhode Island Hospi- 


tal Trust Co., 255 F. 162. 


fa] Rule applied.—A museum to 
which a testator bequeathed objects 
of art, on condition that his residuary 
estate proved sufficient to increase a 
trust fund to a certain sum, is not an 
indispensable party to a suit by heirs 
against the trustee to set aside the 
residuary clause of the will, although 
an adverse decision would indirectly 
deprive it of the bequest. Atwood v. 
Rhode Island Hospital Trust Co., 255. 
B. 162: 

49. Atwood v. Rhode Island Hospi- 
tal Trust Co., 275 F. 513 [vacating 264 
F. 360, and cert den 42 S.Ct. 270, 257 
ae 661, 66 L.Ed. 422]. 


In re Culbertson’s ar aa 152 


55; 0. 
Miller v. Miller, 5 Heisk. (Tenn.) ey A. 540, 301 Pa, 438. 
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tion. 


sitions on either side of the controversy.®! 
also has authority to permit the bringing in of new 
Where the sole party interested in resist- 
ing the action to set aside the probate petitions to 
be allowed to intervene, such permission may be 
granted, even though after judgment in the contest 


parties.®? 


proceedings.°* 


{§ 711] N. Citation or Notice®+—1. Citation or 
In proceedings to pro- 


bate wills in common form, which are ex parte,°° 
56 


Other Process—a. Necessity. 


service of citation is not necessary. 


utes may provide for citation in proceedings to pro- 


51. Lillard v. Tolliver, 285 S.W. 
576, 154 Tenn. 304; Crocker v. Balch, 
55 S.W. 307, 104 Tenn. 6; Miller v. 


Miller, 5 Heisk. (Tenn.) 723; Corn- 
well v. Cornwell, 11 Humphr. (Tenn.) 
485, 


[a] Strict common-law rules re- 
lating to parties will not be enforced 
in proceeding, but most liberal rules 
admitting parties obtain. Lillard v. 
Tolliver, 285 S.W. 576, 154 Tenn. 304. 


[b] Rule applied.—(1) Purchaser 
at sheriff’s sale of land devised may 
intervene. Mushrush v. Mushrush, 7 
ipPavDistitc. (2). Mxecutor may, in= 
tervene in will contest, but does not 
represent the other legatees. La Val- 
Sain v. Cleretier, 3 La. 170. 


52. Floyd v. Floyd, 90 Ind. 130, 
183 [quot Bradford v. Andrews, 20 
Ohio St. 208, 5 Am.R. 645]. 


[a] In California, under Code Civ. 
Proc. § 389, providing that, when a 
complete determination of the con- 
troversy cannot be had without the 
presence of other parties, the court 
must then order them to be brought 
in, a legatee under another will, not 
an indispensable party to the de- 
termination of the controversy, prop- 
erly may be not permitted to be 
brought in. In re Visaxis’ Estate, 273 
P. 165, 95 Cal.App. 617. 


[b] Next of kin (1) who may be 
served within the jurisdiction may be 
made parties. Madill v. McConnell, 9 
Ont.W.R. 868. (2) If missing, the 
order for representing the missing 
next of kin by the other parties must 
be made in court. Madill v. McCon- 
nell, supra. 


53. Stevens v. Dimke, 205 P. 596, 
110 Kan. 686. 


[a] hus, where a will gave the 
residue of property to trustees of the 
state orphans’ home in a contest of 
the will which was held invalid, an 
order denying the application of the 
state board of administration in 
charge of such home to be made a de- 
fendant was held error, such board 
being a real party in interest, and the 
situation having changed since sum- 
mons was quashed as to the board, 
originally made a party, by the ap- 
pointment of a receiver for the es- 
tate, the trial having been had and 
judgment rendered solely between 
parties having no substantial adverse 
interests. Stevens v. Dimke, 205 P. 
596, 110 Kan. 686. 

54. “Citation” defined generally see 
Citation 11 C.J. p 770. 

Citation and notice distinguished 
generally see Citation 11 C.J. p 771 
note 67 [a]. 

55. See supra § 624. 

56. State ex rel. Mitchell v. Gideon, 
(Mo.App.) 237 S.W. 220; Wells v. 
Odum, 170 S.E. 145, 205 N.C. 110; 


Interested parties may intervene and take po- 


‘WILLS 


The court 


bate a will,5’ including a nuncupative will.®® 
purpose of citation being to confer jurisdiction on 
the court,®® the failure with respect to it justifies 
the dismissal of the proceeding®® as to the party not 
served,®! although, of course, his appearance pre- 
vents the application of the rule.®? 
been said that process as to defendants in an action 
to contest a will previously presented for probate is 


[§§ 710-711 


The 


Again, it has 


necessary as in the ease of other civil actions,** 


However, stat- 


In re Rowland’s Will, 162 S.E. 897. 
202 N.C. 373; Redmon vy. Collins, 15 N. 
C. 430, 27 Am.D. 208. 


57. See statutory provisions; 
cases infra this note. 


[a] In New York (1) service of 
citation as required by statute is es- 
sential in order that the court obtain 
jurisdiction. In re Wright’s Will, 120 
N.E. 725, 224 N.Y. 293. (2) The statu- 
tory requirement does not mean that 
unless all persons are cited the court 
has no jurisdiction at all. People v. 
Waldron, 52 How.Pr. 221. (3) The 
jurisdiction, as far as acquired, con- 


and 


tinues until the proceedings are 
terminated. People Vv. Waldron, 
supra. (4) Thus the court has ju- 


risdiction to determine the question 
of inhabitancy, even though all in- 
terested persons have not been cited, 
provided one at least has been cited. 
People v. Waldron, supra. (5) The 
citation required by Code Civ. Proc. § 
2517 cannot be waived, even in writ- 
ing, so as to give the court jurisdic- 
tion. Matter of Gregory’s Estate, 35 N. 
WS. 1055/13" Misc. 363, 2'5 N.¥-Civ. Proce: 
71, 1 Gibb.Surr. 293. (6) While Code 
Civ. Proc. § 2615 requires that the 
heirs at law (Matter of Davis’ Will, $3 
N.Y.S. 1004, 105 App.Div. 221 [aff 
To IN. EL 530,182) Nes 468), 35 Nov Crv. 
Proc. 151]; Dworsky v. Arndtstein, 51 
N.Y.S. 597, 29 App.Div. 274) (7) and 
next of kin (Matter of Davis’ Will, 
supra), (8) including the husband or 
wife of the testator or the testatrix 
(Dworsky v. Arndtstein, supra), be 
cited, (9) beneficiaries need not be 
(Matter of Davis’ Will, supra). (10) 
So under such statute legatees need 
not be cited. Matter of Wohlgemuth, 
97 N.Y.S. 367, 110 App.Div. 644 [aff 
77 N.E. 1198, 184 N.Y. 578]; Dyer v. 
Erving, 2 Dem.Surr. (N.Y.) 160. (11) 
However, a legatee under alleged will, 
not filed in surrogate’s court, was not 
entitled to citation in proceeding for 
probate of subsequent will. In re 
Bray’s Estate, 262 NvJY.S. 375, 146 
Mise. 415. (12) Under the married 
women’s act the husband of a feme 
covert interested need not be served 
(Bleecker v. Lynch, 1 Bradf.Surr. 458; 
Lush v. Alburtis, 1 Bradf.Surr. 456) 
(13) except when he takes the whole 
estate (Bleecker v. Lynch, supra). 
(14) If the petition for probate al- 
leges that the testator left no heirs, 
next of kin, or relatives whatever, the 
issue of citations, specified in L. 
(1837) c 460 § 7, is unnecessary. Bai- 
ley v. Stewart, 2 Redf.Surr. 212 [aff 14 
Hun 3]. (15) Under Surrogate Ct. Act 
§ 140, providing that the husband and 
wife, if any, and all the next of kin 
of testator, must be cited on petition 
for probate of will, afterborn chil- 
dren must be cited. In re Salamy’s 
Estate, 194 N.Y.S. 840, 119 Mise. 17 
[aff 196 N.Y-S. 950). 


{[b] Im Texas the requirement of 


since such action is an independent civil action,®* 
-and in other jurisdictions service of citation in such 
actions is required by statutes.®® 
sions that relief may be given a party from a judg- 
ment, order, or other proceeding taker against him 


Statutory provi- 


Rev St. (1925) arts. 3336, 3337 that 
citation issue to the heirs of deceased, 
being read with art 3335, apply where 
the will cannot be produced. Shaffer 
¥, pubys Estate, (Civ.App.) 297 S. 


[ec] In England (1) citation under 
20 & 21 Vict. ec 77 § 61 does not make 
the cited persons parties but merely 
affords them an opportunity to ap- 
pear and take part. Kennaway v. 
Kennaway, 1 P.D. 148. (2) The power 
as to citation thus given is not al- 
tered by order 16 rule 13. Kennaway 
v. Kennaway, supra. 


58. See statutory provisions; 
cases infra this note. 


[a] In Worth Carolina by virtue of 
statute a nuncupative will cannot be 
probated without citation to the 
widow or to the next of kin. Rankin 
v. Rankin, 31 N.C. 156. 


[b] In Texas, in probating nun- 
cupative will (1) the general direction 
of L. (1848) art 1261 for giving no- 
tice must yield to ithe specific require- 
ment of L. (1848) art 1264 for citation 
(Perez v. Perez, 59 Tex. 322), (2) so 
that a probate of such will within 
service of citation as required is er- 
roneous (Perez v. Perez, supra). 


[c] In Washington, under 1 Bal- 
linger Code & St. Annot. § 4606, 
service of citation is essential to con- 
fer jurisdiction. In re Sullivan’s Es- 


and 


tate, 82 P. 297, 40 Wash. 202, 111 Am. 
S.R. 895. 
59. See supra § 685. 


60. In re Maescher’s Estate, 248 
PP. 537, V8 Cal-App. 289° Henry Vv. 
Beauchamp, (Tex.Civ.App.) 39 S.W. 
(2d) 642; Henry v. Carter, (Tex.Civ. 
App.) 39 S.W.(2d) 645. 


61. See Drewitt v. Drewitt, 52 J. 
P. 232 (defendant not served 'strick- 
en out). 


62. See infra § 724. 


63. Chilcote v. Hoffman, 119 N.E. 
364, 97 Ohio St. 98, L.R.A.1918D 575. 


64. See supra § 668. 


65. See statutory provisions; 
cases infra this note. 


[a] In California (1) where will 
contests were timely filed and cita- 
tions applied for, and issued under 
Code Civ. Proc. § 1328, the superior 
court acquired jurisdiction to hear 
will contests. In re Brophy’s Estate, 
270 P. 670, 205 Cal. 360. (2) The re- 
fusal of the court to issue a citation 
for service on legatees and devisees 
residing without the state did not 
deprive the court of jurisdiction to 
proceed with the trial as to contestant 
and such defendants as had been 
served with citation. In re Land’s 
Estate, 137 P. 246, 166 Cal. 538; In re 
Visaxis’ Estate, 273 P. 165, 95 Cal. 
App. 617. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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through his mistake, inadvertence, surprise, or ex- 
cusable neglect have been construed to authorize re- 
lief to a contestant as to a default in making serv- 
ice of citation.®® Where the tenant in remainder in- 
stitutes a suit to establish a lost will, and citation is 
issued to the administrator of the life tenant, that 
the citation was not published does not affect the va- 
lidity of the proceeding.®* 


[§ 712] b. Service—(1) In General. Statutory 
provisions relating to service of citation in probate 
proceedings are sometimes construed in connection 
with general statutory provisions as to process,°® 
and on the other hand, general provisions may be in- 
applicable.®® 


Authority to serve. In the absence of express di- 
rection in the statute requiring service of citation in 
proceedings to probate wills as to the person who 
shall make the service,’® general provisions relating 
to service of process in civil actions apply,*! in ac- 
cordance with which rule*? the process should ordi- 


WILLS 
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narily be directed to the officer who is to serve it, 
such as the sheriff of the county wherein the suit is 
pending.**® Unless the statute otherwise provides, 
the service may be made by a party." 


Persons to be served are usually specified in the 
statutes, and those not so specified need not be per- 
sonally served.*® Thus such service is required as 
to the beneficiaries,‘® such as legatees,’7 the execu- 
tor,‘® persons entitled to distribution of the estate 
if deceased had died intestate,*® and all persons con- 
cerned.®® 


Manner of service. Under some statutes a copy 
of the pleading must be included in the service.** 


[§ 713] (2) Personal Service.** Ordinarily, the 
service required by statutes in proceedings to pro- 
bate wills must be personal as to all the designated 
persons within the territorial jurisdiction of the 
court,®? including persons not legally resident there- 
in but who are actually present within the state.*# 
However, if, under the statute, the particular form 


66. See statutory provisions; and 


case infra this note. 


[a] In California application to be 
relieved from defaults in serving cita- 
tions in will contest was held witkin 
the six-month statutory period, under 
Code Civ. Proc. § 473. In re Brophy’s 
Estate, 270 P. 670, 205 Cal. 360. 


67. Wood v. Achey, 94 S.4H. 
147 Ga. 571. 


68. See case infra this note. 


[a] In New York Surrogate Pract. 
Act (Code Civ. Proc. 8§ 2525-2528), 
relating to process, shouid be con- 
strued in connection with the seec- 
tions of the code relating to service 
of summons. In re Gahn’s Will, 180 
N.Y.S. 262, 110 Misc. 96. 


69. See case infra this note. 


[a] Im Nebraska the general pro- 
visions of the code of civil procedure 
do not apply to proceedings to pro- 
bate wills, so far as process is con- 
cerned. In re Kelly’s Estate, 172 N.W. 
758,,175 N.W. 653, 103 Neb. 513. 


70. See statutory provisions, 


71. Green v. White, (Tex.Civ.App.) 
32 S.W.(2d) 488. 


72. See Process § 81. 
73. Green v. White, supra. 


[a] Citation insufficient.—Citation 
directed to sheriff or constable of 
——— county to be served in ———— 
county was held insufficient to give 
the court jurisdiction to probate will. 
Green v. White, (Tex.Civ.App.) 32 
S.W.(2d) 488. 


74. Wetmore v. Parker, 
450 [aff 7 Lans. 121]. 


[a] Rule applied.—(1) An execu- 
tor may make the service. Wetmore 
v. Parker, 52 N.Y. 450 [aff 7 Lans. 
121]. (2) So also a legatee may serve 


1021, 


S25 Nore 


the citation. Wetmore v. Parker, 
supra. 
75. Muldrow v. Jeffords, 142 S.E. 


602, 144 S.C. 509. 


[a] Rule applied.—Alleged want 
of personal service on the devisee in 
proceedings for proof of will was 
held immaterial, where the devisee 
was not the heir of the testator. Mul- 
drow v. Jeffords, 142 S.E. 602, 144 S. 
Cr 509; ; 


76. See statutory provisions; 
cases infra this note. 


[a] In New Jersey, under Pub. L. 


and 


(1898) § 18, persons named as bene- 
ficiaries must be cited. In re Young’s 
Will, 59 A. 154, 67 N.J.Bq. 553. 


[b] In New York, in view of Code 
Civ. Proc. § 2617, providing that 
named persons may object to pr robate 
of will, and under § 2610, providing 
that each person named as beneficiary 
in any other will of the same testator 
filed in the surrogate’s office must be 
cited, the filing of a will for probate, 
with a codicil adversely affecting a 
beneficiary named in the will, is a 
“will,” and the beneficiary must be 
cited. In re Johnson’s Estate. 174 N. 
Y.S. 493, 105 Misc. 451 [aff 176 N.Y.S. 
905, 188 App.Div. 954]. 


77. See statutory provisions; 
case infra this note. 


[a] In California order denying 
probate of will was held not invalidat- 
ed because minor legatees not resi- 
dents of county were not served with 
process on contest of will, under Code 
Civ. Proc. § 1312, in force at the time 
the contest was instituted. In re Cocf- 
fin’s Estate, 290 P. 515, 107 Cal.App. 
573. 

78. See statutory provisions; 
case infra this note. 


[a] In New Jersey, under Pub. L. 
(1898) § 18, the executor must be 
cited. In re ‘Young’s Will, 59 A. 154, 
67-N.J Hq. 5538: 


79. Muldrow v. Jeffords, 142 S.E. 
602, 144 S.C. 509. 


[a] In Colorado, by reason of stat- 
ute, known heirs who can be person- 
ally served within the state must be 
personally cited in a proceeding to 
probate a will. In ré Dunphy’s Will, 
153) B89, 60 Colon 196: 


[b] Im Hawaii Civ. Code § 1242, 
stating that it shall be incumbent on 
a party applying for probate to apply 
for a citation of the next of kin, 
is merely directory, not mandatory, 
and service on such next of kin is not 


and 


and 


essential. Matter of Engelhardt, 7 
Hawaii 264. 

{c] In Louisiana Code Pract. art 
935 does not purport to require 


service of citation on the presumptive 
heirs present in the parish, as a pre- 
requisite to the opening and probating 
of a will. Broussard vy. Hebert, 89 
So. 14, 149 La. 309. 


[d] In New Jersey, under P. L. 
(1898) § 18, named heirs at law and 
next of kin must be cited in probate 
proceedings. In re Young’s Will, 59 


A. 154, 67 N.J.Eq. 553. 


[e] Im New York (1) Code Civ. 
Proc. § 2610 does not require service 
of citation in probate proceedings on 
infant grandson of testator, whose 
father is living, and hence neither an 
heir at law nor next of kin, and who 
is not designated as executor, trustee, 
or guardian. In re Redfield, 158 N.Y. 
S. 1004, 94 Misc. 20. (2) Citation to 
newly discovered heir, even after pro- 
bate has been allowed, is proper, al- 
though no statutory authority there- 
for exists. Crumb’s Will, 2 N.Y.S. 
744, 6 Dem.Surr. 478. 


80. See statutory provisions; 
case infra this note. 


fa] In New Jersey (1) while the 
expression ‘all persons concerned,” 
contained in Patterson L. p 62, pro- 
viding that, whenever doubts arise on 
the faee of a will or a caveat is put 
in against proving a will and wher- 
ever disputes happen respecting the 
existence of a will, the surrogate shall 
issue citations to all persons con- 
cerned to appear, is said to be limited 
to the parties raising the controversy 
Gn re Meyers’ Estate, 64 A. 138), (2) 
in dissenting to such construction, 
Justice Swayze points out that the 
natural meaning of the expression is 
to include all persons whose rights 
may be affected by the proceedings 
for the probate, since the construction 
limiting the words to the persons rais- 
ing the controversy means that the 
expression has no meaning to the 
statutory instance ‘where doubts 
arise on the face of the will” (In re 
Meyers’ Estate, supra). 


81. See statutory provisions; 
ease infra this note. 


[a] In California, under Code Civ. 
Proc. § 1312, minor legatees, residents 
of county in which petition for pro- 
bate of will was filed, must be served 
with copies of written grounds of op- 
position. In re Thompson’s Estate, 
253 P. 697, 200 Cal. 410. 


jon Generaliy see Process §§ 57— 


83. In re Bloss’ Will, 226 N.Y.S. 
441, 130 Mise. 786; In re Gahn’ s Will, 
180 N.Y.S. 262, 110 Misc. 96. 


24. In re Gahn’s Will, supra. 


[a] Statutory provision as to 
service by publication outside the 
state does not apply when a person 
is not a resident of the state, but is 
bodily present therein. In re Gahn’s 
Will, 180 N.Y.S. 262, 110 Misc. 96. 


and 


and 
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of notice is within the discretion of the court or is 
specified in the alternative, where service by publica- 
tion is made, it is not necessary that additional per- 
sonal service be made.*® 


[§ 714] (3) Substituted Service.2* While sub- 
stituted service of citation is sometimes authorized 


by statutes,** such statutes are to be strictly con-_ 


strued*’ and must be fully complied with in order 
that jurisdiction be conferred by such service.*® 
The mere fact that defendant is out of the state does 
not justify such substituted service.®° 


[§ 715] (4) Service by Publication.°t The va- 
lidity of the order for publication must be judged 
solely on the facts alleged in the petition or affida- 
vit on which the order was granted,°®* and every re- 
quirement of the statute must be fully complied 
with.°? Where proper service by publication is 
made, the court thereby obtains jurisdiction, even 
though none of the nonresident heirs appeared or 
had actual notice.°* The citation should be issued 
seasonably.°® However, the mere fact that the court 
did not order notice by publication be given as to 
unknown heirs and next of kin until after the trial 
of issues does not affect the conclusiveness of such 


85. In re Middleton’s Will, 34 N. 
W. 193, 72 Iowa 424; Farrell v. Leigh- 
ton, 49 Iowa 174; Bonnemort vy. Gill, 
45 N.E. 768, 167 Mass. 338; Mous- 
seau’s Will, 14 N.W. 887, 30 Minn. 202; 


Misc. 96. 
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377, 144 Misc. 705; 
Hstate, 181 N.Y.S. 494, 111 Misc. 530; | all. 
In re Gahn’s Will, 180 N.Y.S. 262, 140 | 577. 


[a] In Colorado (1) under Wills 


[§§ 713-718 


adjudication as to persons participating in the tri- 
al. 96 


[§ 716] (5) Service in Aid or in Lieu of Publica- 
tion.°? Under a statute authorizing such service of 
process as to persons not within the state as is deem- 
ed proper, personal notice of the time of the probate 
proceedings is sufficient.2® Under some statutes 


service by publication must include the mailing of | 


the process to the known address of the person to be 
served.®® Where service is made under statutory au- 
thority by mail where the address of defendant is. 
known, the sending of the citation to the wrong ad- 
dress is not a mere irregularity in service but is a 
substantial defect.t 


[§ 717] ¢. Return or Proof. 
probate a will, actual indorsement of the return is 
not a necessary part of the filing,? and a return of ' 
the service of citation is deemed filed when deposited‘ 
with the proper official for filing.t An affidavit of 
service should identify the citation served.® Proof 
of service of citation may be made by a party.® 


[§ 718] d. Amendment. A defective citation 
may be amended’ or a supplemental citation may be 
issued.® 


In re Norwood’s;ice by publication, it is saved as to 


Hunt v. Hunt, 2 Ohio N.P.N.S. 


96. Lewis v. Luckett, 32 App.D.C. 
188 [aff 31 S.Ct. 682, 221 US: 5547 55 


In a proceeding to: 


Wetmore vy. Parker, 52 N.Y. 450 [aff 
(Pans ion te 


86. Generally see Process §§ 94- 
104. 


&7. See statutory provisions; 
cases infra notes 88-90 


[a] In England, under Judicature 
Act (1875) art 9 rule 2, giving the 
court general power to direct in what 
way substituted service shall be 
made, such service on the husband of 
deceased may be directed to be made 
by advertisement. Whitley v. Hun- 
eywell, 35 L.T.Rep.N.S. 517. 


88. See statutory provisions; 
case infra this note. 


[a] In New York statute permit- 
ting substituted service of citation in 
probate proceedings and analogous 
civil practice statute must be strictly 
construed and fully complied with to 
obtain jurisdiction (Surrogate Ct. Act 
§ 55>, Civ. Pract.. Act § 230)... In re 
Bloss’ Will, 226 N.Y.S. 441, 130 Misc. 
786. 


9. See statutory provisions; 
case infra this note. 


[a] In New York the provisions of 
Surrogate Ct. Act § 55 must be fully 
complied with in order to obtain ju- 
risdiction. In re Bloss’ Will, 226 N. 
Y.S. 441, 130 Misc. 786. 


90. See statutory provisions; 
case infra this note. 


[a] In New York (1) Surrogate 
Ct. Act § 55, authorizing substituted 
service of citatioh on resident in pro- 
bate proceeding does not apply to 


and 


and 


and 


and 


residents leaving state on business 
trips. In re Bloss’ Will, 226 N.Y.S. 
441, 130 Misc. 786. (2) Order for 


substituted service of citation on tes- 
tator’s son, traveling abroad, will not 
be granted merely to expedite pro- 
bate. In re Bloss’ Will, supra. 


91. Generaliy see Process §§ 105— 
212. 
92. In re Clark’s Estate, 259 N.Y.S. 


269 Mass. 214; 


Act (1903) § 25, the affidavit for pub- 
lication, alleging on information and 
belief that the heirs reside in Cali- 
fornia, is not thereby rendered inval- 
id, such allegation being surplusage. 
Whitney v. Hanington, 85 P. 84, 36 
Colo. 407. (2) The order for publi- 
cation authorized by this section is 
not conditioned on the previous issu- 
ance and return of the citation on 
personal service authorized by § 24. 
Whitney v. Hanington, supra. 


[b] Rule applied.—(1) It is juris- 
dictional to have the petition or af- 
fidavit for service by publication ina 
proceeding to probate a will state 
that the person to be served isk nota 
resident of the state,’’ without quali- 
fication as to the bodily presence 
within the state. In re Gahn’s Will, 
130° N.Y.S. 262) 110. Mise, 96.).(2) 
Where an affidavit for service by pub- 
lication in a proceeding to probate a 
will stated that the person to be sery- 
ed was “sojourning’’ within the state, 
but that her residence was in anoth- 
er state, service could not be had by 
publication (In re Gahn’s Will, su- 


pra), (3) since “sojourning” means 
residing (In re Gahn’s Will, supra). 
(4) “Sojourning’ as pump mnaus 


with “residing” see Sojourn § 3 
42 [a]. 


93. In re Wright’s Will, 120 N.E. 
725, 224 N.Y. 293; In re Gahn’s will, 
180 N.Y.S. 262, 110 Misc. 96. 


[a] Where faulty publication is 
set aside, a second affidavit for new 
publication : is unnecessary unless new 
facts have developed. Hunt y. Hunt, 
2 Ohio N.P.N.S. 577. 


94, Curtis v. Underwood, 36 P. 110, 
101 Cal. 661; Fuller vy. Sylvia, 137 N. 
BE. 178, 243 Mass. 156. 


95. Donnell v. Goss, 169 N.E. 150, 
In re Wright’s Will, 
120 N.E. 725, 924 N.Y. 293. 


[a] If action is properly com- 
menced as to one defendant by serv- 


note 


L.Ed. 851]. 


nae Generally see Process §§ 213- 


98. In re Duncan’s Will, 85 A. 735, 
27 eDelh 72. 


99. In re Bloss’ Will, 
441, 130 Mise. 786. 


[a] In California, while Code Civ. 
Proc. § 1304 requires the mailing of 
copies of notice of the time for pro- 
bate of a will to the heirs of testator 
resident in the state if known to the 
petitioner, yet, if the petition does 
not disclose names and residences of 
heirs, the order of probate is unaf- 
fected by the failure of the clerk to 
mail such _ notices. Nicholson  v. 
heatham, \153° P0965; 1555: Pi 982s: 
Cal.App. 597. 


1. In re Norwood’s Estate, 181 N 
Y.S. 494, 111 Misc. 530. 


a Generally see Process §§ 257— 


226 N.Y.S. 


3. Inre epee ad Estate, 249 -P- 
517, 199 Cal. 391 


4 In re Sankeuts Estate, supra. 


5. Harence v. Dawson, 3 Swab.& 
Tr. 50, 164 Reprint 1190. 


6 Wetmore v. Parker, 52 N.Y. 
{aff 7 Lans. 121]. 


[a] Rule applied.—(1) An execu- 
tor (Wetmore y. Parker, 52 N.Y. 450 
[aff 7 Lans. 121]) (2) or legatee 
(Wetmore v. Parker, supra) may 
make proof of service of citation. 


7. In re Soule’s Will, 46 Hun 661 
[dism 13 N.Y.Civ.Proc. 171, 6 Dem. 
Surr. 137 and aff 17 N.E. 868, 109 N. 
Y. 662); Ridgeway v. ‘Abingdon, 3 
Swab.&Tr. 8, 164 Reprint 1172. 


8. In re Brophy’s Estate, 270 P. 
670, 205 Cal. 360; San Francisco 
Protestant Orphan Asylum vy. Santa 
Clara County Super. Ct., 48 P. 379, 
116 Cal. 443; In re Verner’s Will, 209 
N.Y.S. 702, 212 App.Div. 599; Matter 
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[§ 719] 2. Notice’—a. Necessity. In the absence 
of a statutory requirement,!° notice of an applica- 
tion to probate a will is not necessary.'! In the case 
of a proceeding to probate in common form, which 
proceeding is ex parte,'? no person is entitled to no- 
Likewise, in the case of 
statutory proceedings during the recess of the court 
to admit the will to record, since such proceedings 
are ex parte,!* notice is not generally necessary,!® 
although in some jurisdictions the statutory require- 
ment of notice has been construed to be applica- 
In most jurisdictions notice of proceedings in 
opposition to probate is a statutory requirement,17 
the object being to confer jurisdiction on the court,1§ 
and to enable the persons interested in the will to 


tice as a matter of right.+3 


ble.1® 


of Phalen’s Will, 4 N.Y.S. 408, 51 Hun 
208, 16 N.Y.Civ.Proc. 292 [aff 3 N.Y. 
S. 205, 6 Dem.Surr. 446]. 


[a] Supplemental citations need 
not be so designated. Matter of 
pfaciey's Will, 23 N.Y.S. 1127, 70 Hun 


9. WNotice in proceedings to revoke 
or vacate probate see infra § 984. 


10. See infra text and note 17. 
11. In re Curtiss’ Will, 250 N.Y-S. 
146, 140 Mise. 185 (Florida rule); 


Abrams v. Ross’ Estate, (Tex.Commn. 
App.) 250 S.W. 1019 [aff (Civ.App.) 
239 S.W. 705]. 


[a] Rule is not unreasonable, 
since a man dying, having property, 
usuelly dies within the knowledge of 
his kindred; the death itself is a 
fact of some notoriety in the neigh- 
borhood, and through the circle of his 
associates; proceedings for the set- 
tlement of his estate of necessity 
soon follow, and may be easily known 
to those most interested, so that ac- 
tual knowledge of the proceedings 
will generally be had. In case of 
failure, there is ample relief by way 
of appeal. Crippen v. Dexter, 13 
Gray (Mass.) 330. ; 


[b] Im Connecticut (1) while for- 
‘merly notice was not necessary (Crip- 
pen v. Dexter, 13 Gray (Mass.) 330 
{as to rule in Connecticut]), (2) lat- 
er statutes have required it (see in- 
fra text and note 17). 


[ec] In New Mexico, under Comp. 
L. (1865) § 1365, and Laws of Velarde 
e 15, notice to heirs or other inter- 
ested parties as to probate was not 
necessary. Bent v. Thompson, 23 P. 
234, 5 N.M. 408 [aff 11 S.Ct. 238, 138 
U.S. 114, 34 L.Ed. 902]. 


12. See supra § 624. 


13. Thomas Kay Woolen Mill Co. 
v. Sprague, 259 F. 338. 


14 See supra § 596. 


-15. Ahearn vy. Burk, 99 N.E. 1004, 
179 Ind. 179; Ropar v. Ropar, 88 S.E. 
834, 78 W.Va. 228. 

16. See statutory provisions; and 


case infra this note. 


[a] In Maryland (1) even though 
the proceeding is before a register 
of wills in recess of the court, under 
Pub. Gen. L. (1924) art 93 §§ 353-355, 
notice must be given (Perrin v. Praeg- 
er, 140 A. 850, 154 Md. 541), (2) the 
only discretion being as to the mode 
of giving the notice (Perrin v. Praeg- 
er, supra). 

17. See statutory provisions. 


[a] In Mflinois, prior to the laws 
of 1897, notice was not required. Mc- 
Gee v. Vandeventer, 158 N.E. 127, 326 
Ill. 425. 
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wills.?8 


[b] In Indiana, failure, after fil- 
ing with clerk objections to probate 
of will, to give notices required by 
Burns St. Annot. (1914) § 3156, leaves 
court without jurisdiction in the pro- 
ceeding. Voyles v. Hinds, 114 N.E. 
865, 186 Ind. 388. 


[ec] In Iowa where the probate of 
a last will of a testator is contested 
on the ground of mental incapacity at 
the time the contestants prayed pro- 
bate of a prior will, neither will 
should be admitted to probate until 
the matter of contest is decided in 
a proceeding in which all parties in- 
terested have notice. In re Cahill’s 
Estate, 136 N.W. 214, 155 Iowa 340. 


[d]_ In Maryland (1) under Pub. 
Gen. L. (1924) art 98 §§ 353-355, no- 
tice must be given (Perrin v. Praeger, 
140 A. 850, 154 Md. 541), (2) the only 
discretion being as to the mode of 
giving the notice (Perrin v. Praeger, 
supra). 


[e] In Montana, under Rev. St. § 
18, notice as specified is necessary 
for a valid judgment in the proceed- 
ings for probate; the purpose of such 
notice is to confer jurisdiction -by 
bringing the parties into court. In re 
vent iad et Estate, 12 P. 775, 6 Mont. 
373. 


[f] In Ohio, under Gen. Code § 
10507, notice to widow or husband 
and next of kin of the testator of ap- 
plication for probate of will is man- 
datory and jurisdictional. Scholl v. 
Scholl, 173 N.E. 305, 123 Ohio St. 1. 


[g] In Vermont, under Gen. L. 
3219, all persons interested in deter- 
mining validity of will are construc- 
tively notified of probate proceedings 
by publication of notice. Everett v. 
Wing, 156 A. 393, 103 Vt. 488 [cert den 
Se ae 266, 284 U.S. 690, 76 L.Ed. 


18. See cases infra this note. 


[a] In California (1) where the 
notices required by Code Civ. Proc. 
§§ 13038, 1304, have been given, juris- 
diction is conferred to hear and de- 
termine as to the probate. Abels v. 
Frey, 14 P.(2d) 594, 126 Cal.App. 48. 
(2) Thus, on filing of petition, publi- 
eation of notice, and production of 
will, power to proceed with probate of 
will attaches. Murray v. Superior 
Court of California, in and for Marin 
County, 278 P. 1033, 207 Cal. 381. 


[b] Im Mlinois, under Sess. L. 
(1897) p 304, if the required notice 
is not given, the court acquires no ju- 
risdiction. Floto v.,.Floto,~72 _N.B. 
1092, 213 Ill. 438, 10 Prob.Rep.Ann. 
68; Wright v. Simpson, 65 N.E. 628, 
200 Ili. 56. 


19. See cases infra this note. 


[a] In Alabama the object of a 
statutory requirement that notice of 


make themselves parties to the proceedings.*® 
also, the statutory requirement of notice extends to 
proceedings to oppose the probate of a codici 
It has been held that if the proponent of the will 
shifts position by reason of an agreement with the 
heir, the court should not determine the question of 
probate without giving other beneficiaries notice.?* 
In some jurisdictions the statutory requirement of 
notice has been deemed to extend to proceedings to 
probate foreign wills,?” although statutes in other 
jurisdictions permit the probate of foreign wills 
without the notice required in the case of domestic 
So, also, in actions to admit to probate lost, 
spoliated, or destroyed wills, notice thereof is gen- 
erally a statutory requirement.” 


‘probated 
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So, 


].29 


In some jurisdic- 


the application for probate be given 
to the widow and next of kin of the 
testator is that such persons may, 
if they choose, make themselves par- 
ties to the proceedings. Reese v. No- 
lan, 13 ‘So:.67%7,. 99 Ala:--203/) quot 
Blakey’s Heirs v. Blakey’s Ex’r, 33 
Ala. 611]. 


[b] In Delaware Rev. Code (1893) 
p 668 was intended to permit the 
parties to protect any interest they 
might have in the probate. In re 
Duncan’s Will, 85 A. 735, 27 Del. 72. 


[ec] In Maryland the purpose of 
the requirement of Pub. Gen. L. 
(1924) art 9 §§ 3538-355 is to provide 
a reasonable time within which one 
who would take if there were no will 
may object to the probate or file a 
caveat to the will. Perrin v. Praeg- 
er, 140 A. 850, 154 Md. 541. 


[d] In Wisconsin the object and 
purpose of the notice required by 
Rev. St. c 97 § 18 are that all per- 
sons interested may appear and con- 
test the validity and probate of the 
will. O’Dell v. Rogers, 44 Wis. 136. 


20. See case infra this note. 


[a] In North Carolina Revisal 
(1905) § 3128, providing that a devi- 
see applying for probate of a will, 
in case the executor does not, must 
give notice, applies to the probate of 
a codicil. Spencer v. Spencer, 79 S.E. 
290,163 NCye83: 


21. Hunter v. Baker, 141 A. 368, 
154 Md. 307 [cert den 49 S.Ct. 28]. 


22. See cases infra this note. 


[a] In Connecticut, under Gen. St. 
(19vz) §§ 208, 305, notice must be 
given nonresidents in making pro- 
bate of a foreign will. In re Mur- 
doch’s Appeal, 72 A. 290, 81 Conn. 681, 
129 Am.S.R. 231. 


[b] In New Jersey the require- 
ment of Rev. St. 203 includes notice 
of application for probate of a foreign 
will. iS re Lawrence’s Will, 7 N.J. 


23. See case infra this note. 


[a] In Iowa, under Code (18738) § 
2351, expressly dispensing with the 
giving of notice in such case, a will 
in another state is prop- 
erly admitted to probate, even though 
no notice has been given in this pro- 


ceeding. In re Capper’s Will, 52 N. 
W: 6, 85 Iowa 82. 
24. See statutory provisions; and 


case infra this note. 


[a] In Ohio, under Swan & C. 1615, 
the finding and establishing of the 
contents of a spoliated will or the 
admission of such will to probate 
prior to the required notice consti- 
tutes error. Baugarth vy. Miller, 26 
Ohio St. 541. 
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tions, if required notice is not given, all subsequent 
proceedings based thereon are void except as to such 
persons in interest as appear or assent thereto,?° 
or thereafter supply such want of appearance by acts 
clearly indicating an assent thereto or a ratification 
thereof,”® although a mere defect in service will not 
prevent the court from acquiring jurisdiction ;*" 
but in other jurisdictions the failure to give the re- 
quired notice is a mere irregularity?® which renders 
the probate merely voidable, and not void.?® 


25. McGee vy. Vandeventer, 158 N. 
E. 127, 326 Ill. 425; Duperier v. Berv- 
ard, 31 So. 653, 107 La. 91; Linthicum 
v. Linthicum, 99 A. 979, 130 Md. 150; 
Flood v. Kerwin, 89 N.W. 845, 113 
Wis. 673, 7 Prob.Rep.Ann. 672; Hem- 
inway v. Reynolds, 74 N.W. 350, 98 


Be 501; O’Dell v. Rogers, 44 Wis. 
26. Flood v. Kerwin, 89 N.W. 845, 


113 Wis. 678, 7 Prob.Rep.Ann. 672; 
Heminway v. Reynolds, 74 N.W. 350, 


98 Wis. 501; O’Dell v. Rogers, 44 
Wis. 136. 
27. In re Hamilton’s Estate, 52 P. 


708, 120 Cal. 421, 3 Prob.Rep.Ann. 601; 
In re Warfield’s Will, 22 Cal. 51, 83 
Am.D. 49 (holding that an order on 
a petition for probate that notice be 
given to all persons interested to 
show cause, etc., not fixing the time, 
and a failure to appoint a subsequent 
day, on adjournment of the proceed- 
ing, for the order, are irregularities 
merely, and do not affect the jurisdic- 
tion); In re Barlow’s Estate, 188 N. 
W. 282, 152 Minn. 249; Alexander v. 
Alexander, 41 N.W. 1065, 26 Neb. 68; 
Roberts v. Flanagan, 32 N.W. 563, 21 
Neb. 503. 


[a] Defective notice as to probate 
of foreign will (1) merely makes the 
decree ex parte as to those not re- 
ceiving proper notice (In re Mur- 
doch’s Appeal, 72 A. 290, 81 Conn. 
681, 129 Am.S.R. 231), (2) and is not 
jurisdictional (In re Murdoch’s Ap- 
peal, supra). 


28. Reese v. Nolan, 13 So. 677, 99 
Ala. 203. 
29. Reese v. Nolan, supra; Knight 


v. Hollings, 63 A. 38, 73 N.H. 495, 12 
Prob.Rep.Ann. 207. 


30. See statutory provisions; and 
cases infra this note. 


[a] In Connecticut (1) the term 
“any proper order providing for no- 
tice’ in Gen. St. (1918) § 4850, pro- 
viding that courts of probate may 
make any proper order providing for 
notice to be given, etc., means any 
order authorized by law. Parker v. 
Meeks, 114 A. 128, 96 Conn. 319. (2) 
In the matter of an application for 
probate of a will, the probate court 
was authorized, by Pub. Acts (1919) 
ce 51 § 1, to give notice to parties in- 
terested in any one of three ways, as 
it deemed best, and might order either 
public notice, personal notice, or pub- 
lic and personal notice. Parker v. 
Meeks, supra. (3) Where the pro- 
bate court ordered public notice in 
that the notice should be by publica- 
tion, in a newspaper having circula- 
tion in the district of the testator’s 
residence, and by posting a copy 
thereof on the public signposts of the 
town of his residence in such dis- 
trict, further prescribing that a copy 
of the order be mailed to the testa- 
tor’s sister, an heir at law, who had 
informally left her address with the 
court, in another town in the State, 
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that notice of a 


such publication being duly made, a 
copy duly posted, and a copy of the 
order duly mailed to the sister, such 
sister, under Gen. St. (1918) section 
4850, had legal notice of the hearing 
on the application for probate of the 
will. Parker v. Meeks, supra. 


[b] In Nebraska (1) service by 
publication is the most used, because 
it affects all parties claiming in in- 
terest, even though not known, where- 
as personal service affects only the 
persons served. In re Kelly’s Estate, 
172 N.W. 758, 175 N.W. 6538, 103 Neb. 
513. (2) But, under Rev. St. (1913) 
§ 1308, service may be either by per- 
sonal service or by publication. In 
re Kelly’s Estate, supra. (3) This 
was also true under Comp. St. (1909) 
c 23 § 140. In re Sieker’s Hstate, 131 
N.W. 204, 89 Neb. 216, 35 L.R.A.N.S. 
1058. 


[ec] In Texas (1) prior to Rev. St. 
(1925) art 3334a, as added by Acts 
40th Leg. (1927) e 81, service by pub- 
lication did not apply to a proceed- 
ing to probate a will (Shaffer v. Lu- 
by’s Estate, (Civ.App.) 297 S.W. 582), 
(2) substituted service being the 
proper mode (see infra note 31 [r] 


(1)) 


31. See statutory provisions; 
cases infra this note. 


[a] En California (1) under Code 
Civ. Proc. § 1303, where the notice 
by publication has been made, per- 
sonal service is not required. In re 
Davis’ Hstate, 69 P. 412, 136 Cal. 590. 
(2) Under Code Civ. Proc. § 1304, pro- 
viding for service of notice by ‘mail, 
but also providing that personal serv- 
ice as specified shall be equivalent to 
notice by mail, personal notice is suf- 
ficient. In re Hamilton’s Estate, 52 
P. 708, 120 Cal. 421, 3 Prob.Rep.Ann. 
601. (3) A notice under Probate Act 
§ 28 is not within Act March 29, 1870 
§ 3, requiring publication of specified 
notices in a state paper. In re Mil- 
ler’s Estate, 39 Cal. 550. (4) Substtan- 
tial compliance with Acts (1851) § 13, 
providing that publication be not less 
than twice a week, is sufficient. Mc- 
Crea v. Haraszthy, 51 Cal. 146. 


{b] In Iowa (1) under Code § 2341, 
notice by publication is sufficient. In 
re Middleton’s Will, 34 N.W. 193, 72 
Iowa 424. (2) Minors may be bound 
by such service by publication, Far- 
rell v. Leighton, 49 Iowa 174. 


{[c] In Massachusetts general ne- 
tice by publication of petition for pro- 
bate of a will and mailing of a copy 
to those interested in the estate were 
sufficient to justify final decree ad- 
mitting the will to probate, even if 
the copy failed to reach certain par- 
ties interested. Renwick v. Macom- 
ber, 124 N.E. 670, 2338 Mass. 530. 


{d] In Michigan notice by publi- 
cation is authorized. Culbertson vy. 
H. Whitbeck Co., 8 S.Ct. 1136, 127 U. 
S. 326, 333, 32 L.Hd. 134. 


[e] In North Carolina, 


and 


under 1 


[§ 720] b. Mode. 
specify the mode of service to be made in proceed- 
ings to probate wills.*° Notice in the form preserib- 
ed by statute is sufficient.*1 

[§ 721] c. Time. 
specification of the time of notice,*? a reasonable 
time must be given.*3 


[§ 722] d. Persons Entitled. It has been said 


[§§ 719-722 


Statutes in many jurisdictions 


In the absence of a statutory 


proceeding to probate a will need 


Rev. St. ec 31 § 98, notice by publica- 
fren ie sufficient. Gray v. Maer, 


[f] In Ohio, under Swan & C. 1615, 
if no person is residing in the coun- 
ty in which the application is made 
to probate a lost, spoliated, or de- 
stroyed will, to whom written notice 
can be given, notice must be given by 
publication. Baugarth v. Miller, 26 
Ohio St. 541; Miller v. Bangard, 5 
Ohio Dec. (Reprint) 347, 4 Am.L. Rec. 
767 [aff 26 Ohio St. 541]. 


[g] In Rhode Island (1) under the 
provision of Pub. L. ¢ 298, providing 
that either notice of intention to ap- 
ply for letters of administration or 
to prove the will must be given in 
order to prove the will and have let- 
ters of administration granted, the 
sole purpose being to give publicity to 
the fact of the intention to institute 
proceedings for the disposition of the 
estate (Southwick v. Middletown 
Prob: Ct.) 287 As 334,728) Riks 402) 5@2) 
probate may be granted where either 
notice has been given (Southwick v. 
Middletown Prob. Ct., supra). (3) 
The notice need not specify the time 
and place for carrying out the inten- 
tion. Southwick v. Middletown Prob. 
Ct., supra. 


(h] In Texas (1) prior to Rev. St. 
(1925) art 3334a, as added by Acts 
40th Leg. (1927) c 81, substituted 
service was sufficient. Shaffer v. Lu- 
by’s Estate, (Civ.App.) 297 S.W. 582. 
(2) The provision of art 3334, provid- 
ing for such substituted service is 
not affected by the general statute as 
to notices as embodied in Rev. St. 
(1925) art. 28. Shaffer v. Luby'’s Es— 
tate, supra. (3) In proceedings to: 
probate the will of a nonresident, the 
same notice and the same manner of 
giving it are to be observed as pre- 
scribed by Paschal Dig. art 5533 for 
the probate of a will of a resident. 
Brundige v. Rutherford, 57 Tex. 22. 


32. See statutory provisions; and 
cases infra this note. 


[a] Im Nevada, under Rev. L. 8§ 
5866, 5871, unless notice of hearing 
for probate of a will was published. 
for the ten days required, the court. 
had no jurisdiction to make the order 
for probate. In re Hegarty’s Estate, 
199 P. 81, 45 Nev. 145. 


[b] In Wisconsin, where notice 
by publication is not for the period 
required by Rev. St. c 97 § 18, the no- 
tice is insufficient. O’Dell v. Rogers, 
44 Wis. 136. 


83. Lively v. Harwell, 29 Ga. 509. 


{a] Particular time held unreason- 
able.—Five days. Lively v. Harwell, 
29 Ga. 509. 


[b] Im Iowa under Code (1924) § 
11865, the clerk of court may fix only 
five days’ notice of hearing of appli- 
cation for probate of will. In re Mc- 
ROneh nas Will, 215 N.W. 497, 204 Iowa 
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be given only to persons designated by statute to be 
given notice.** It is sometimes a statutory require- 
ment that notice be given to all interested persons.*°® 
Notice must ordinarily be given to the heirs,?® al- 
though there is contrary authority,** next of kin,?° 
and devisees,*® and to the widow of de- 
It has been held that notice need not be 
given to an administratrix,*? nor to grandchildren re- 
siding either out of the state or out of the locality in 


legatees,°° 
ceased.*? 


which the will is being probated.#? 


of an action to contest a probated will must be given 
to all persons who were made parties to the probate 


} 44 
proceedings. 
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thority.4® 
So, also, notice 


{§ 723] e. Proof or Return. In some _ jurisdic- 


34. McGee v. Vandeventer, 158 N. 
B..127, 326 Ill. 425. 


35. See statutory provisions; 
cases infra this note. 


{a] In Connecticut the testator’s 
sister, who, on her brother’s death, 
went to the probate court and inform- 
ed the judge and clerk that she was 
residing in the state and wished to 
have notice of the proceedings in con- 
nection with the probate of the will, 
was a person within the state to 
whom particular notice of application 
for the probating of the will was re- 
quired by Pub. Acts (1919) ec 51 § 1, 
providing that the court shall see that 
notice, either public, or private, or 
both, shall be given to interested per- 
sons. Parker v. Meeks, 114 A. 123, 96 
Conn. 319. 


[b] In Nebraska Comp. St. (1909) 
ec 23 § 140 provides that service be 
on all persons interested. In re Sick- 
er’s Estate, 131 N.W. 204, 89 Neb. 
216, 35 L.R.A.N.S. 1058. A 


36. Broussard v. Hebert, 89 So. 14, 
149 La. 309. 


{a] In Illinois (1) under L. (1897) 
p 304, as amended by L. (1909) p 473, 
notice must be given the heirs. Mc- 
Gee v. Vandeventer, 158 N.E. 127, 326 
Ill. 425; Floto v. Floto, 72 N.E. 1092, 
213 Ill. 438, 10 Prob.Rep.Ann. 68. (2) 
But heirs of the testator, claiming 
that the testator’s widow had failed 
to exercise power of appointment rel- 
ative to the testator’s property, are 
not heirs at law of the testator’s wid- 
ow, entitled to notice of petition for 
probate of her will. McGee v. Van- 
deventer, supra. (3) Knowledge of 
heirs of probate proceeding is not a 
substitute for the required notice. 
Floto v. Floto, supra. (4) Knowledge 
of parties as not giving jurisdiction 
of person generally see Judgments 
§ 38 note 75 [d]. 


[b] Im Nevada, under Rev. L. § 
5866, no valid order for probate of 
will can be entered without giving no- 
tice of hearing to heirs. Bailey v. 
oe 290 P. 411, 52 Nev. 432, 53 Nev. 
ibis 


[c] Notice is matter of grace, and 
if the heirs do attend, they may op- 
pose the proceedings and then attack 
the will. Broussard v. Hebert, 89 So. 
14, 149 La. 309. 


37. Bonnemort v. Gill, 45 N.E. 768, 
167 Mass. 338; Knight v. Hollings, 
63 A. 38, 73 N.H..2495, 12 Prob.Rep. 
Ann. 207; Malone v. Cornelius, 55 P. 
536, 34 Or. 192. And see cases supra 
note 36. 


[a] Reason for rule.—The omis- 
sion of notice does not appear to be 
unreasonable when it is considered 
that ordinarily the heirs learn of the 
decease of the person very. soon after 
fit occurs, and that their interests 
naturally and strongly urge them 
promptly to ascertain the nature, ex- 


and 


tent, situation, and disposition of the 
estate. Knight v. Hollings, 63 A. 38, 
73 N.H. 495, 12 Prob.Rep.Ann. 207. 


38. Roy v. Segrist, 19 Ala. 810; 
Lees v. Brownings, 15 Ala. 495. 


{a] In Maryland (1) under Pub. 
Gen. L. (1924) art 93 §§ 353-355, no- 
tice must be given to the next rela- 
tives, whether the probate is by the 
register of wills in recess of court 
(Perrin v. Praeger, 140 A. 850, 154 
Md. 541) (2) or by the orphans’ court 
(Perrin v. Praeger, supra). 


39. See cases infra this note. 


[a] Im California (1) children of 
mother’s sisters and brothers named 
as class in will were not entitled to 
notice of probate proceedings as “leg- 
atees named” within meaning of Code 
Civ. Proc. § 1304. Murray v. Superior 
Court of California, in and for Marin 
County, 278)P2 1038385 207Cal. 3a. 5 C2) 
Names and residences of heirs not 
mentioned in petition for probate 
must be deemed unknown, and the 
clerk need not mail copies of publish- 
ed notice, within Code Civ. Proc. § 
1300. Murray v. Superior Court of 
California, in and for Marin County, 
supra. (3) Nor can the probate of a 
will be set aside because no notice 
was served on a child not then in be- 


ing. In re Hamilton’s Estate, 52 P. 
be 120 Cal. 421, 3 Prob.Rep.Ann. 
[ob] In Mlinois, under L. (1897) p 


304, as amended by L. (1909) p 473, 
parties in interest, to whom notice of 
intention to probate will deposited in 
court must be given, include legatees. 
McGee v. Vandeventer, 158 N.E. 127, 
326 Ill. 425. 


[c] In New Hampshire, under Pub. 
L. (1926) c 298 § 15, statutory notice 
to legatees, not required until after 
executor’s appointment, is not a ju- 
risdictional requirement. Langley v. 
Langley, 153 A. 9, 84 N.H. 515. 


40. See case infra this note. 


[a] In Illinois (1) under L. (1897) 
p 304, as amended by L. (1909) p 473, 
notice must be given devisees. Mc- 
Gee v. Vandeventer, 158 N.E. 127, 326 
Ill. 425. (2) The trustees of a col- 
lege, to whom substantial parts of the 
estate were given for the use of_the 
college by the will and first codicil, 
but were taken away by a second codi- 
cil, are entitled to notice of probate. 
Mosser v. Flake, 101 N.E. 540, 258 Ill. 
233, Ann.Cas.1914B 425. 


41. Stapleton v. Stapleton, 21 Ala. 
587; Roy v. Segrist, 19 Ala. 810. 


42. Malone vy. Cornelius, 55 P. 536, 
84 Or. 192. 


43. Potts v. Potts, 77 So. 786, 142 
La. 906. 


44. Walker v. Cook, 128 N.E. 584, 
294 Ill. 294. 


[a] All parties interested (1) are 


[§ 724] O. Appearance. 
dictions provide that parties may appear and defend 
the proceeding,*® provided such appearance be evi- 
denced by a notice of appearance.®° 
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tions statutes require that proof of the giving of no- 
tice be made,*® and, independently of statute, such 
proof is required.*® 
statutory requirement, the jurisdiction of the court 
in a proceeding to probate a will is not affected 
by the lack of allegations in the return showing that 
all requirements of the statute as to service have 
been fully complied with;*7 but there is contrary au- 


In the absence of an express 


Statutes in some juris- 
Appearance*? 


entitled to notice before their rights 
can be determined (Walker v. Cook. 
128 N.E. 584, 294 Ill. 294) (2) under 
the general rule that courts cannot 
adjudicate the rights of parties with- 
out first acquiring juriSdiction of the 
persons of the parties (Walker v. 
Cook, supra). (3) Jurisdiction of 
person required generally see Judg- 
ments § 35. 


45. See statutory provisions; 
cases infra this note. 


[a] In California, under Code Civ. 
Proc. § 1306, providing that the court 
must require proof that notice has 
been given unless the parties appear, 
if such proof is not required in that 
case, hearing of the petition for pro- 
bate is error. In re Cobb’s Estate, 
49 Cal. 599. ; 


[b] Im Iowa Code § 2630, provid- 
ing for proof by an affidavit by a pub- 
lisher or his foreman, does not apply 
to proof of publication of notice in 
proceedings to probate wills. Farrell 
v. Leighton, 49 Iowa 174. 


[c] In Montana, in view of the re- 
quirement of Rev. St. § 16 that at the 
time of the hearing the court must 
require proof that notice of the hear- 
ing has been given, the court has no 
authority to hear testimony before 
such proof of notice. In re Charle- 
bois’ Hstate, 12 P. 775, 6 Mont. 378. 


46. Heminway v. Reynolds, 74 N. 
W. 350, 98 Wis. 501. 


[a] Proof held sufficient.—Hemin- 
He v. Reynolds, 74 N.W. 350, 98 Wis. 


47. Shaffer v. Luby’s Estate, (Tex. 
Civ.App.) 297 S.W. 582. 


48. In re Dunphy’s Will, 153 P. 89, 
60 Colo. 196. 


[a] Return held insufficient.—A 
return of a notice of probate of a will 
was held not to show substantial com- 
pliance with the law requiring notice 
to be published for four consecutive 
weeks in some daily or weekly news- 
paper. In re Dunphy’s Will, 153 P. 
89, 60 Colo. 196. 


49. See statutory provisions; 
case infra this note. 


[a] In New York, under Surrogate 
Ct. Act § 63 parties over whom the 
court has jurisdiction in a proceed- 
ing to prove will have right to appear. 
In re Schlemmer’s Will, 238 N.Y.S. 
117, 185 Misc. 296. 


50. See statutory provisions; 
case infra this note. 


[a] In New York notice of appear- 
ance im proceeding to prove will was 
not ineffective because authority of 
the contestants’ attorney was not 
filed, within Surrogate Ct. Act § 41 
subd 2. In re Schlemmer’s Will, 238 
N.Y.S. 117, 135 Misc. 296. 


51. Stratton v. Rice, 181 P. 529, 
66 Colo. 407; Kayhart v. Whitehead, 


and 


and 


and 
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or the filing of notice of appearance®? gives the court 
Appearance constitutes a 
waiver of the objection as to service of citation,>* 
and the same is true as to objections to the notice giv- 
en,°* but a defective citation insufficient to give “the 
court jurisdiction is not aided by the appearance of 
the adverse parties,°® and an appearance by counsel 
in a proceeding to probate a will in common form 
does not waive the statutory notice required in pro- 
ceedings to probate in solemn form.°® 


[§ 725] P. Pleading—1. Probate and Opposition 
Proceedings—a. Probate Proceedings—(1) Petition 
—(a) In General. The petition for probate of a 
will has been said to be in the nature of a com- 


jurisdiction of the person. 


plaint.>7 


76 A. 241, 77 N.J.Eq. 12 [aff 81 A. 1133, 
78 N.J.Eq. 580]; Bioren v. Nesler, 74 
AY 291,- 16 N.J.Eq. 576; Kopperl.v. 
Sterling, (Tex.Civ.App.) 241 S.W. 553. 


[a] In New York, in view of Sur- 
rogate’s Ct. Act § 41 subd 2, provid- 
ing that the surrogate’s court shall 
have jurisdiction of persons who have 
not been judicially declared incompe- 
tent who, whether named in the peti- 
tion or citation or not, shall appear 
by attorney with authority in writing 
so to appear, so signed, acknowledged 
or proved, and duly certified, shall be 
filed, jurisdiction is had of persons of 
full age and sound mind who have 
been cited and who appear, even 
though the required authority of the 
attorney is not filed. In re Schlem- 
mer’s Will, 238 N.Y.S. 117, 135 Misc. 
296. 


[b] Sufficiency of appearance.— 
Where the affiant, an employee of con- 
testants’ attorney, filed his affidavit 
in opposition to a motion to dismiss 
the proceedings in contest of the pro- 
bate, such filing constituted a valid 
appearance for contestants. In re 
epoebyis Estate, 270 P. 670, 205 Cal. 

60. 


52. In re Daniels’ Will, 249 N.Y.S. 
436, 140 Misc. 89. 


58. In re Ricks’ Estate, 117 P. 539, 
160 Cal. 467; Abila v. Padilla, 14 Cal. 
103; In re Maescher’s Estate, 248 P. 
537, 78 Cal.App. 189; Norton v. Law- 
rence, 1 Redf.Surr. (N.Y.) 473. 


54. Stead v. Curtis, 191 F. 529, 112 
Se 463 [aff 205 F. 489, 123 C.C.A. 


[a] In Maryland (1) under Code 
Pub. Civ. L. art 93 § 344, allowing the 
probate of a will when any of the 
next relations of deceased appear, 
probate can be granted, even in the 
absence of notice, although the only 
next relation of deceased appearing 
was one nominated as executrix and 
who was interested in upholding the 
will. Parker v. Leighton, 102 A. 552, 
131 Md. 407; Lederer v. Johannsen, 
92 A. 1085, 124 Md. 453. (2) How- 
ever, admitting a will to probate and 
granting letters testamentary is er- 
ror, where no near relations of testa- 
trix were present and no notice was 
given them (Perrin v. Praeger, 140 A. 
850, 154 Md. 541), (3) even though 
such was the usual practice (Perrin 
v. Praeger, supra). 


55. Green v. White, (Tex.Civ.App.) 
32 S.W.(2d) 488. 


56. Gray v. Gray, 60 N.H. 28. 
57. In re Swim’s Will, 258 N.Y.S. 
458, 144 Misc. 206; In re Walsh’s 


Will, 176 N.Y.S. 701, 107 Mise. 475. 
58. See statutory provisions; and 


os 


‘WILLS 


writing. 


ed,°" set forth 


cases infra this note. 


[a] In California the purpose of 
Wood Dig. 372, requiring an executor 
who accepts the position to present 
his petition that the will be admitted 
to probate and that letters testamen- 
tary be issued to him, is merely to in- 
form the court of his willingness to 
be executor. In re Howard’s Estate, 
22 Cal, 395. 


[b] In New York (1) under Code 
Civ. Proc. § 2614, a written petition 
is necessary. Crossman v. Crossman, 
95 Nien i45. aft 30 Elun 385955 IN.Y. 
Civ. Proc.’ 204). (2) )Prior to this, 
while a verified petition could be re- 
quired as the foundation of the pro- 
ceeding (Bolton v. Jacks, 29 N.Y. 
Super. 166), (3) it was not necessary 
(see infra note 60 [b]). 


[ec] En Oregon (1) Lord L. § 1157, 
providing that an application for the 
probate of a will shall state facts nec- 
essary to give the court jurisdiction, 
and § 1159, providing that an appli- 
cation for the removal of an executor 
must be made by a petition, when con- 
strued together, require that there 
shall be a petition as a prerequisite to 
the probate of a will. In re Burke’s 
Histate, 134 BP. 11,66 Or:-252.) °(2) In 
proceedings to probate a will and to 
contest a later will, the court cannot 
decree that the later will is the last 
will of deceased, where there is no 
petition for its probate. In re Burke’s 
Estate, supra. 


59. See case infra this note; 
cases infra note 60. 


[a] In Washington, under Rem- 
ington & B. Code § 1297, which pro- 
vides that, when a will is offered to 
be proved, the court may immediately 
receive proof and grant a certificate 
of probate, and § 1288 which provides 
that, when a will is on file with the 
clerk, it shall be opened after the 
death of the téstator by the judge of 
the probate court and may be retain- 
ed for probate, a formal petition by 
a party in interest is not requisite. 
In re Peirce’s Hstate, 115 P. 835, 638 
Wash. 437. 


60. Small v. McCalley, 51 Ala. 527; 
Deslonde v. Darrington’s Heirs, 29 
Ala. 92; Weasey v. Day, 94 N.E. 481, 
175 Ind. 406; Miller v. Coulter, 59 N. 
EH. 8538, 156 Ind, 290. 


[a] Oral motion is _ sufficient. 
oe as v. Coulter, 59 N.H. 8538, 156 Ind. 


[b] In New York, prior to Code 
Civ. Proc. § 2614, the petition could 
be oral. Bolton v. Jacks, 29 N.Y.Su- 
per. 166; In re Lawrence’s Will, 2 
Wend. 297. 


[c] In Oregon, under St. (1855) §§ 


and 


[§ 726] (b) Necessity 
While in some jurisdictions a written petition is re- 
quired by statute,°’ in the absence of such require- 
ment, no formal petition is required,®® and the pe- 
tition may be oral®°® or it may®? and should®? be in 
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of Written Petition. 


In action to record or probate foreign will, while 
a petition is proper,®* it is not necessary.°* 


[§ 727] (c) Contents. 
in a petition for the probate of a will are sometimes 
prescribed by statute,°® and when that is the case no 
other allegations need be made.*® 
quire that the petition describe the will to be probat- 


The necessary allegations 


Thus statutes re- 
all ‘jurisdictional facts,°* and the 


was necessary. Moore v. Willamette 
Transp., ete., Co., 7 Or. 359. 


61. Small v. McCalley, 51 Ala. 527; 
Deslonde v. Darrington’s Heirs, 29 
Ala. 92; In re Howard’s Estate, 22 
Cal. 395; Harris v. McDonald, 108 S. 
BE. 448, 152 Ga. 18. 


[a] Form.—Objections to an ap- 
plication for letters of administration 
on the ground that decedent died tes- 
tate, accompanied by the alleged will, 
was the equivalent of a petition in 
writing for the probate of the will, 
ane v. McDonald, 108 S.E. 448, 152 

a. ; a 


62. See cases infra this note. 


[a] Better practice is to require 
it to be in writing. Small v. McCal- 
ley, 51 Ala, 527. 


[b] Written petition may be re- 
py pie Whitfield v. Hurst, 31 N.C. 
63. Evansville Ice; ete:;. \Cogeye 


Winsor, 48 N.E. 592, 148 Ind. 682, 


64. Evansville Ice, etc., Co. v. Win- 
sor, supra. 


65. See statutory peu 
infra text and notes 67-69 


66. White v. Holmes, 129 S.W. 874, 
61 Tex.Civ.App. 349; Lindemann v. 
Dobossy, (Tex.Civ. App. ) LOT SAW. dale 


67. Crossman v. Crossman, 95 N. 
Y. 145 [aff 30 Hun 385]; Matter of 
O’Connor’s Will, 121 N.Y.S. 903, 65 
Misc. 403. ; 


{a] Nuncupative will.—Petition to 
probate a nuncupative will need not 
allege the words and phrases intend- 
ed to be proved as the will. Matter 
of O’Connor’s Will, 121 N.Y.S. 903, 65 
Misc. 403. 


[b] Where will is executed in du- 
plicate, it is not essential to state 
this fact in the petition. Crossman 
v. Crossman, 95 N.Y. 145 [aff 30 Hun 
385, 5 N.Y.Civ.Proc. 204]. 


68. In re Burke’s Estate,: 
11, 66 Or. 252. 


fa] Nuncupative will must be al- 
leged to have been made during the 
last illness of deceased. Martinez v-. 
De Martinez, 48 S.W. 532, 19 Tex.Civ. 
App. 661. 


[b] Death of testator (1) must be 
alleged (Bradshaw y. Roberts, (Tex. 
Civ.App.) 52 S.W. 574), (2) although 
such allegation need not be direct 
(Bradshaw vy. Roberts, supra), (3) but 
may be an inferential statement 
(Bradshaw v. Roberts, supra). 


[c] Residence (1) of the testator 
must be alleged. McDonnell v. Far- 
row, 31 So. 475, 132 Ala. 227; Alden 


and 


134 PL 


15-17, no particular form of petition ! v. Superior Court of California, in and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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names, ages, and residence of the heirs and devisees 
of deceased when known to the proponent.®® In the 
absence of a statutory requirement, the proponent 
must particularly describe the will set up,‘° and al- 
lege the authority and capacity of the testator to 
make a will,” that the instrument is in legal form,” 
his right to bring the action,’* and the names of 
-subseribing witnesses,’* and may be required to al- 
However, the petition 
need not set forth testamentary capacity,’® nor that 
the will was written by testator or was properly ex- 
ecuted in the presence of attesting witnesses,?’ nor 
the particular kind of will to be probated,’® nor the 
authority of the officer presiding at the proceeding,’” 
nor the fact that the proponent is not disqualified,®° 
nor the names and places of residence of the heirs 
An application to have the will 
probated in solemn form is defective if it does not 
contain a prayer for probate in solemn form®? or for 


lege jurisdictional matters.7® 


and next of kin.®! 


for Los Angeles County, 199 P. 29, 
186 Cal. 309. (2) When it is alleged 
that the testator died in the county 
in which probate is sought, leaving 
assets therein, it is unnecessary to 
allege that he was a resident of the 
-county at the time of his death. Hig- 
gins v. Nethery, 70 P. 489, 30 Wash. 
239. (3) Conversely an application 
alleging that deceased had his resi- 
dence in a certain county at the time 
of death is sufficient to show juris- 
-diction in the county court of such 
county, and it is unnecessary to al- 
lege that he owned property in the 
state. White v. Holmes, 129 S.W. 
874, 61 Tex.Civ.App. 349. 


[d] Address of person cited by 
publication.—Probate petition or ac- 
companying affidavit must state facts 
proving due diligence to ascertain un- 
known address of person cited by 
publication. In re Clark’s Estate, 259 
NVY.S. 377, 144 Misc. 705. 


69. Murray v. Superior Court of 
California, in and for Marin County, 
278 P. 1033, 207 Cal. 381; Nicholson 
v. Leatham, 153 P. 965, 155 P. 98, 28 
-Cal.App. 597; Bailey v. Gates, 290 P. 
411, 52 Nev. 432, 53 Nev. 477. 


[a] Directory.—(1) Requirement 
that the petition contain allegation of 
the names, ages, and residences of the 
heirs, legatees, and devisees of de- 
-cedent so far as known to the peti- 
tioner, is directory only (Nicholson v. 
Meatharm) 9158 PF, 966, 155. P.2 98, 23 
Cal.App. 597), (2) so that, even if 
such facts are so known, the omis- 
sion of the statement from the peti- 
tion could not operate as a jurisdic- 
tional defect (Nicholson y. Leatham, 
supra). 


[b] ‘Failure to set forth (1) in pe- 
tition for probate specific names and 
addresses of legatees included within 
class did not deprive court of juris- 
‘diction to try will contest. Murray v. 
Superior Court of California in and 
for Marin County, 278 P. 1083, 207 Cal. 
881. (2) When such matters are not 
sso known, they need not be set forth. 
Bailey v. Gates, 290 P, 411, 52 Nev. 
432, 53 Nev. 477. 


70. Marsh v. Corry, 3 Swab.&Tr. 
458, 164 Reprint 1353. 


71. In re Strelow’s Estate, 220 N. 
W. 251, 117 Neb. 168; In re Falabel- 
la’s Will, 139 N.Y.S. 1003. 


72. In re Strelow’s Estate, 220 N. 
W. 251, 117 Neb. 168. 

73. In re Strelow’s Estate, supra; 
Doane v. Mercantile Trust Co., 55 Sa 
E. 296, 160 N.Y. 494. 


_ WILLS 


statute.§® 


defect.®® 


[a] Heading of  petition.—The 
case should be stated “In re Will of,” 
etc., even when the probate is opposed. 
Umstead v. Bowling, 64 S.E. 368, 150 
INFO 50 Te 


74. In re Serveira’s Will, 197 N.Y. 
S. 893, 119 Mise. 642 [aff 200 N.Y.S. 
464, 205 App.Div. 686]. 


[a] Effect of notarial jurat.— 
Where witness’ name appeared on a 
will, although followed by his notari- 
al jurat, he must be mentioned in the 
petition for probate as a subscribing 
witness. In re Serveira’s Will, 197 
N.Y.S. 893, 119 Misc. 642 [aff 200 N.Y. 
S. 464, 205 App.Div. 686]. 


ais Bolton v. Jacks, 29 N.Y.Super. 
[a] Death of testator must be 
proved.—-Moore Vv. Willamette 


Transp., ete, Co., 7 Or. 359. 


[b] Residence in county at time of 
death must be shown. Moore y. Wil- 
lamette Transp., etc., Co., 7 Or. 359. 


76. Hathaway’s Appeal, 9 N.W. 
435, 46 Mich. 326; Lindemann v. Dob- 
ossy, (Tex.Civ.App.) 107 S.W. 111. 


[a] That testator was of sound 
mind at time of execution of will 
need not be alleged in the petition. 
Hathaway’s Appeal, 9 N.W. 435, 46 
Mich. 326;\ Lindemann v. Dobossy, 
(Tex.Civ.App.) 107 S.W. 111. 


77. Lindemann v. Dobossy, supra. 


78. Learned’s Estate, 11 P. 587, 70 
Cal. 140. 


79. Hooks v. Barnett’s Ex’r, 
Ala. 607 


[a] hus the petition for probate 
need not set forth the authority of the 
register because of disqualification of 
the judge if the fact appear otherwise 
on the record. Hooks: v. Barnett’s 
Ex’r, 38 Ala. 607. 


g0. Shaffer v. Luby’s Hstate, (Tex. 
Civ.App.) 297 S.W. 582; Simmons v. 


38 


Campbell, (Tex.Civ.App.) 213 S.W. 
338. 
[a] Executor.—(1) Application 


for probate of will appointing inde- 
pendent executors to serve without 
bonds need not allege that executors 
are not disqualified by law. Shaffer 
v. Luby’s Estate, (T'ex.Civ.App.) 297 
S.W. 582. (2) Since a trust company 
could probate the will in which it was 


named as executor, without seeking. 


to have an executor appointed, it was 
not bound to state, in the application 
for probate, that it was not disquali- 
fied by law from accepting letters. 
Simmons v. Campbell, (Tex.Civ.App.) 
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citation to the heirs of the testator.’ 


A petition for the recording or probating of a for- 
eign will should contain a distinct averment that 
the will was duly executed according to the foreign 
law,** but, where such foreign will is properly au- 
thenticated, it is not necessary, to allege the foreign 
So, also, the petition should contain alle- 
gations that deceased was a resident of such foreign 
place at the time of his death,*® and that the peti- 
tioner is interested.°* 


[§ 728] (d) Accompanying Papers. 
derly procedure and common practice require that 
the alleged will accompany the petition,®* that it does 
not so accompany the petition is not a jurisdictional 
Where the question of the residence of 
deceased at the time of his death is material, affida- 
vits of persons having knowledge of such residence 
must be attarhed to the petition.®° 


While 


or- 


213 S.W. 338. 


81. Appeal of Johnson, 141 N.E. 
573, 247 Mass. 92; In re Banvard’s 
Estate, 89 A. 1024, 83 N.J.Eq. 286 [aff 
92 A. 1086, 83 N.J.Eq. 694]; Abrams 
v. Ross’ Estate, (Tex.Commn.App.) 
250 S.W, 1019 [aff (Civ.App.) 239 S.W. 
705]; Shaffer v. Luby’s Estate, (Tex. 
Civ.App.) 297 S.W. 582. 


[a] Effect of notice.—Jurisdiction 
of the probate court to administer the 
estates of deceased persons is unaf- 
fected by failure of the petitioner for 
admission of will to probate and ap- 
pointment of executor to state with 
accuracy the names and addresses of 
persons interested in the settlement 
of the estate, if notice is received in 
time by persons interested to enter 
an appearance and contest the ap- 
pointment. Appeal of Johnson, 141 
N.E. 573, 247 Mass. 92. 


82. Henslee v. Stamps, 72 S.E. 898, 
137 Gaw 114, 


83. Henslee v. Stamps, supra. 


84. Isherwood v. Cheetham, 2 
Swab.&Tr. 607, 164 Reprint 1133. 


85. Martin v. Martin, 97 N.W. 289, 
Neb. 207. 


Necessity of authentication as to 
foreign will see supra § 664. 


86. Younger v. Duffie, 28 Hun 242 
[aff 94 N.Y. 535, 5 N.Y.Civ.Proc, 84, 
46 Am.R. 156]. But ‘see Spencer vy. 
Bouchard, 121 A. 164, 123 Me. 15 
(since Rey. St. ec 68 § 14, providing 
that wills proved and allowed in an- 
other state or county according to the 
laws thereof may be allowed and re- 
corded in this state, and providing 
for the procedure in such eases, does 
not make such:requirement, the resi- 
dence of deceased need not be stated 
in the petition). 


{a] Petition 
Younger vy. Duffie, 
94° N.Y. 585, 5 N.Y.Civ.Proc. 
Am.R. 156]. 


87. Mower v. Verplanke, 63 N.W. 
302, 105 Mich.: 398. 


[a] Proofs of interest need not be 
set forth. Mower v. Verplanke, 63 N. 
W. 302, 105 Mich, 398. 

88. In re Barney’s Will, 
513, 94 N.J.Hq. 392. 

s9. In re Barney’s Will, supra. 

90. In re Roth’s Hstate, 173 N.Y. 
S. 399. 

[a] Thus, where a petition for pro- 
bate alleges residence of deceased in 


county, and that an application has 
been made to a surrogate of another 


70 


held sufficient.— 
28 Hun 242 [aff 
84, 46 


120 A. 
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[§ 729] (2) Plea or Answer. 


conclusively.?® 


Persons entitled to benefit of objections. 
of statutory provisions requiring the court to be sat- 
isfied as to the genuineness of the will, parties not 
pleading objections to the admission of the will to 
probate but who are represented by the attorney for 


county, the petition should bear affi- 
davits of persons having knowledge 
of deceased’s residence. In re Roth’s 
Estate, 173 N.Y.S. 399. 


{[b] If such persons are not with- 
in county, the affidavit of an attorney 
to whom they communicated the in- 
formation may be attached to the pe- 


tition. In re Roth’s Estate, 173 N.Y.S. 
399. 
91. See supra § 899. 


92. In re Latour’s Estate, 73 P. 
1070, t4 ©. 441,° 140 Cal, 414) 437; 
Doyle’s Estate, 15 P. 125, 73 Cal. 564. 


. “There is no pleading on the part 
of the contestant that is addressed to 
the petition, or that is in the nature 
of an answer to it. The petition 
stands unanswered, and is to be dis- 
posed of by the court in much the 
same manner as if there were no con- 
test.” In re Latour’s Estate, supra. 


93. See supra § 596. 

94 In re Swim’s Will, 258 N.Y.S. 
458, 144 Mise. 206; In re Walsh’s 
Will, 176 N.Y.S. 701, 107 Misc. 475. 


95. In re Cronin’s Will, 257 N.Y.S. 
496, 143 Misc. 559 [aff 261 N.Y.S. 936]. 
But see In re Morrissey’s Will, 107 A. 
70, 91 N.J.Eq. 289 (the filing of a 
caveat with a surrogate as provided 
by 3 Comp. St. [1910] p 3817 § 15, and 
Prerogative Ct. Rules, rule 10, does 
not clothe the orphans’ court of the 
county with any jurisdiction). 


96. In re Cronin’s Will, 257 N.Y.S. 
496, 143 Misc. 559 [aff 261 N.Y.S. 936]. 


97. In re Kiltz’s Will, 211 N.Y.S. 
450, 125 Misc. 475. 


[a] Bule applied.—Where grand- 
children of the testator appeared by 
the same attorney who represented 
the testator’s wife, and no objections 
were made by proponents at the time 
of filing her answer and objections as 
to her not being a party in interest, 
the grandchildren must be considered 
as contestants joining in objections 
as effectually as if they had filed 
formal objections, and the wife’s ob- 
jections inure to their benefit, al- 
though it was subsequently decided 
that the she was not an interested 
party, especially in view of a statute, 
requiring the court to inquire into all 
facts and circumstances and to be 
satisfied of genuineness of will. In 
re Kiltz’s Will, 211 N.Y.S. 450, 125 
Mise. 475. 

98. See statutory provisions; 
case infra this note. 


[a] In New York, under Surrogate 
Ct. Act §§ 49, 147, objection to pro- 
bate of will must be in writing. In 
re Silverman’s Will, 259 N.Y.S. 272, 


and 


In jurisdictions in 
which there are separate and distinet proceedings,°* 
an answer by the person opposing the admission of 
the will to probate is not necessary.®? 
jurisdictions in which there is only a single proceed- 
ing as to the petition for the admission of the will 
to probate and the opposition thereto,®* the objee- 
tions made by the contestants in an opposition pro- 
ceeding are in the nature of an answer,‘ the allega- 
tions of which establish the jurisdictional facts ei- 
ther presumptively®® or, in the absence of fraud, 
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However, in 


is insufficient. ? 


Form and contents. 
provide that the objections must be in writing,®® 
and that the answer be verified.°® 
of pleading as to pleas and answers apply.* 
plea or answer which alleges only conclusions of law 
The person opposing the admission 
to probate may plead as many defenses in his answer 
as he desires,? and defenses not pleaded are waived. 
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the party making the objections who is incompetent 
to oppose the admission are entitled to the benefit of 


such objections.°* 


Statutes in some jurisdictions 


The general rules 
Thus a 


In some jurisdictions statutes provide that the plea 


In view 


144 Misc. 675. 


99. In re Schlemmer’s Will, 238 N. 
Y-Sx117, 135 Mise. 92916: 


{a] Although power of attorney 
acknowledging answer was filed, an- 
swer in probate proceeding not veri- 
fied was held defective. In re Schlem- 
mer’s Will, 288 N.Y.S. 117, 1385 Misc. 
296. 


{b] Time.—Contestants in probate 
proceedings properly appearing by at- 
torneys, but not verifying answer, 
should be given opportunity to verify 
answer, within Surrogate Ct. Act §§ 
49, 50. In re Schlemmer’s Will, 238 
INEYG Ss Te sion VOLS C rs 2.9163 


1. In re Murphy’s Estate, 189 N.W. 
413, 153 Minn. 69; In re Diehl’s Es- 
tate, 178 N.Y.S. 684. 


2. Ala.—Elmore v. Stevens, 57 So. 
457, 174 Ala. 228; Coghill v. Kennedy, 
24 So. 459, 119 Ala. 641. 


Ga.—Stephens v. Hughey, 162 S.B. 
915, 174 Ga. 561; Harper vy. Lindsey, 
132 S.E. 689, 162 Ga. 44; Penniston v. 
Kerrigan, 125'S.E. 795, 159 Ga. 345. 


N.Y.—In re Mullin’s Will, 256 N.Y. 
S. 519, 143 Mise. 256. 


Tex.—Ater vy. Moore, 
231 S.W. 457. 


Vt.—Dudley v. Wardner’s Ex’rs, 41 
Wate 9): 


[a] Pleas held to state conclusion 
of law.—(1) Caveat alleging that tes- 
tator willed property to his financial- 
ly independent sisters due to their 
undue influence. Stephens v. Hughey, 
162 S.E. 915, 174 Ga. 561; Dudley v. 
Wardner’s Ex’rs, 41 Vt. 59. (2) That 
the petitioner’s interest will be in- 
juriously affected by the allowance of 
such alleged or pretended will. El- 
more v. Stevens, 57 So. 457, 174 Ala. 
228. (83) That execution was pro- 
cured by undue influence exerted by 
the testator’s wife, who possessed 
great influence over the testator, and 
that by her insistence and by her 
pleading she procured him to execute 
the will and to cut off the contestants. 
Ater v. Moore, (Tex.Civ.App.) 231 S. 
W. 457. (4) That they were not 
adopted daughters because the court 
did not have jurisdiction of them. 
ee v. Lindsey, 132 S.E. 639, 162 

a. 44, 


[b] Pleas held not to state con- 
clusion of law.—(1) That deceased 
at the time of the making of the will 
was under the domination and control 
of certain named members of the fam- 
ily, or some of them, and that the will 
is the result and product of the un- 
due influence exercised by them, or 
some of them, over the mind of de- 
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or answer shall contain a plain and concise statement 
of the facts constituting the objections.® 
plea or answer must contain definite and certain al- 
legations,® and must not be subject to the objection 
of duplicity’? or inconsistency.® 


So the 


The answer or plea 


ceased, and was not the result of the 
exercise of her free volition. Coghill 
v. Kennedy, 24 So. 459, 119 Ala. 641. 
(2) That the testator was unduly in- 
fluenced in making will, and that will 
of others was substituted for his. 
Penniston y. Kerrigan, 125 S.E. 795, 
159 Ga. 345. 


3. %In re Hone’s Will, 
400, 226 App.Div. 715. 


4 Matter of Keleman, 26 N.E. 968, 
EZGiyINS aa oe 


[a] Thus (1) where the answer 
does not raise the question as to the 
due execution by a competent person 
acting freely and without restraint, 
such matters are conceded. Matter 
of Keleman, 26 N.E. 968, 126 N.Y. 78. 
(2) So the contestant of the will, by 
pleading to the merits, waives the 
right to object that the proponent was 
not qualified to offer the will for pro- 
bate. Woodruff v. Hundley. 29 So. 98, 
127 Ala. 640, 85 Am.S.R. 145. 


5. See statutory provisions; 
case infra this note. 


[a] In New York (1) objections to 
probate of a will, which controvert 
none of the allegations of the peti- 
tion, and which are insufficient to de- 
feat probate, even if taken to be true, 
do not comply with Code Civ. Proc. § 
2519, and should be stricken out. In 
re Diehl’s Hstate, 178 N.Y.S. 684. (2) 
Where a beneficiary under a will does 
not contest it, and is willing to take 
under it, she will be presumed to as- 
sent to its probate, if the mere execu- 
tion is established by the proponent, 
although she states she regards the 
will as unjust. In re Van Ness’ Will, 
139 N.Y.S. 485, 78 Mise. 592, 9 Mills 
Surr. 545. 


6. East v. Karter, 118 So. 547, 218 
Ala. 366; Owen v. Davis, 3 Swab.&Tr. 
588, 164 Reprint 1404. 


{a] Pleas held uncertain.—(1) 
That devisee exercised undue influ- 
ence and that testator did not appre- 
ciate contents of paper or effect of his 
signature. East v. Karter, 118 So. 
547, 218 Ala. 366. (2) That the will 
propounded is not the will of deceas- 
ed. Owen vy. Davis, 3 Swab.&Tr. 588, 
164 Reprint 1404, 


Requirement generally that plea or 
answer be certain see Pleading § 221. 


7. See case infra this note. 


[a] In Alabama, formerly, under 
the holding that duplicity was not an 
available defect (see Pleading § 252), 
a contestant’s plea of fraud and du- 
ress was not bad for duplicity. Moore 
v. Heineke, 24 So. 374, 119 Ala. 627. 


8 In re Murphy’s Estate, 189 N. 


233 N.Y.S. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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must state the interest of the person opposing the 
probate,® and a valid objection to the alleged will,° 
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sentation.!4 


such as lack of due execution! or of testamentary 


W. 413, 153 Minn. 60. 


[a] Pleas held consistent.—The 
grounds of contest to the effect, first, 
that the will was not signed or exe- 
cuted by decedent, but, if it was, sec- 
ond, that his signature was obtained 
by fraud, are not fatally inconsistent, 
and may stand together. In re Mur- 
phy’s Estate, 189 N.W. 413, 153 Minn. 


9. Montgomery v. Foster, 8 So. 
249, 91 Ala. 613; Public Administrator 
v. Watts, 1 Paige (N.Y.) 347 [rev on 
other ground 4 Wend. 168}; Perry 
vy. Moss, (Tex.Civ.App.) 87 S.W. 871. 


[a] Allegation held sufficient.— 
Perry v. Moss, (Tex.Civ.App.) 87 S. 
W. 871. 


{b] Plea in alternative.—Where 
the contestants in a will case claim- 
ed title to the property of decedent 
under an execution sale, and also un- 
der deed from a devisee, they may 
plead both titles in the alternative. 


- Abrams v. Ross’ Estate, (Tex.Commn. 


App.) 250 S.W. 1019 [aff (Civ.App.) 
239 S.W. 705]. 


10. Lyons vy. Campbell, 7 So. 250, 
88 Ala. 462- Stephens y. Hughey, 162 
S.E. 915, 174 Ga. 561. 


{a] In New York an objection to 
the probate of a wiil, which does not 
put in issue the validity, construc- 
tion, or effect of a disposition of per- 
sonal property as required by Code 
Civ. Proc. § 2624, is insufficient. Mc- 
Clure v. Woolley, 1 Dem.Surr. 574. 


[b] Plea held insufficient.—The 
testator’s widow’s caveat, alleging 
their separation when will was exe- 
cuted, their subsequent cohabitation, 
and his intention, but neglect, to de- 
stroy such will, stated no ground for 
refusing probate. Stephens v. Hugh- 
ey, 162 S.E. 915, 174 Ga 561. 


{c] Incorporation by reference.— 
Certified copy of adoption decree con- 
taining condition against disinherit- 
ance, attached to caveat of adopted 
child contesting will and made part 
thereof by reference, was part of 
caveat. In re Schmidt’s Will, 273 P. 
21, 85 Colo. 28. 


{d] Partial probate—-The ques- 
tion of the partial probate of a will, 
some items of which were alleged to 
differ from memoranda by a scrive- 
ner of the testator’s directors, is not 
presented, where the grounds of con- 
test were directed against the probate 
of the whole will. Goldsmith v. 
Gates, 88 So. 861, 205 Ala. 632. 


11. Massey v. Reynolds, 104 So. 
494, 213 Ala. 178; Thompson v. Rain- 
er, 26 So. 782, 117 Ala. 318; Dibble v. 
Currier, 83 S.E. 949, 142 Ga. 855, Ann. 
Cas.1916C 1; Hastilow vy. Stobie, L. 
R. 1 P.&D. 64. 


[a] Averments heid sufficient as 
against demurrer.—(1) ‘“‘That the sup- 
posed will was not duly and legally 
executed.” Thompson y. Rainer, 23 
So. 782, 117 Ala. 318: (2) That will 
was not duly executed according to 
law. Massey v. Reynolds, 104 So. 494, 
213 Ala. 178. (3) That it was not duly 
and legally executed. Massey v. Reyn- 
olds, supra. -(4) That the testator did 
not know and approve of the contents 
of his will. Hastilow v. Stobie, L.R. 
1 P.&D. 64. 


[b] Averments held insufficient as 
against demurrer.—Allegations of ca- 
veat which merely alleged erroneous 
inferences drawn by the testatrix 
from a refusal to comply with her 
illegal request were held demurrable 


as not containing allegations of mis- 
take in legal sense. Dibble v. Cur- 
rier, 83 S.E. 949, 142 Ga. 855, Ann. 
Cas.d916C 1. 


12. Wear v. Wear, 76 So. 111, 200 
Ala. 345; Hall v. Burpee, 163 S.E. 39, 
176 Ga. 270; Baucum y. Harper, 168 
S.B. 27, 176 Ga. 296; Stephens y. 
Hughey, 162 S.E. 915, 174 Ga. 561; 
Freeman v. Young, 95 S.H. 236, 147 
Ga. 699; Dibble v. Currier, 83 S.E. 
949, 142 Ga. 855, Ann.Cas.1916C 1; 
Bohler v. Hicks, 48 S.E. 306, 120 Ga. 
800, 9 Prob.Rep.Ann. 601; McDon- 
ald’s Estate v. McDonald, (Tex.Civ. 
App.) 150 S.W. 593. 


[a] Allegations held sufficient.— 
Wear v. Wear, 76 So. 111, 200 Ala. 


345; Stephens v. Hughey, 162 S.E. 
915, 174 Ga. 561; Freeman v. Young, 
95 S.B. 236, 147 Ga. 699. 


{b] Complaint or petition held 
sufficient as against demurrer.—(1) 
Generally. Dibble v. Currier, 83 S.E. 
949, 142 Ga. 855, Ann.Cas.1916C 1. 
(2) Allegation of monomania and gen- 
eral insanity of testatrix. Hall v. 
Burpee, 168 S.E. 39, 176 Ga. 270. (3) 
That the testator “at time of making 
said pretended will was afflicted with 
monomania upon the subject of his 
wife’s interference with him in his 
improper relations with other women, 
and that said monomania influenced 
{the testatcr] in executing said in- 
strument disinheriting his said wife.” 
Bohler v. Hicks, 48 S.E. 306, 120 Ga. 
800, § Prob.Rep.Ann. 601. (4) That 
the will was an unnatural and unrea- 
sonable one. Bohler v. Hicks, supra. 


{c] Allegations held insufficient.— 
(1) A caveat against the probate of 
a lost or destroyed will alleging that 
deceased, at the date given in the al- 
leged instrument, was nearly eighty- 
five years old, weak and infirm in body 
and mind, and that he did not have 
sufficient mental capacity to compre- 
hend the extent or value of his estate 
or the number of his near relatives, 
is insufficient as not showing that de- 
ceased was wanting in testamentary 
capacity (Baucum v. Harper, 168 S.E. 
27, 176 Ga. 296), (2) in view of the 
fact that statutes provide that old 
age and the weakness of intellect re- 
sulting therefrom do not of them- 
selves constitute incapacity (Baucum 
vy. Harper, supra). (3) Statutory rule 
see supra § 39. (4) That decedent’s 
physical system had given way and 
his mental capacity had been decreas- 
ed until he was unable to attend to 
his usual business affairs was im- 
proper as estabiishing a false test of 
testamentary capacity McDonald’s 
Estate v. McDonald, (Tex.Civ.App.) 
150 S.W. 593. 


[ad] Imsane delusions affecting tes- 
tamentary capacity need not be spe- 
cially pleaded. Rodgers v. Fieming, 
(Tex.Commn.App.) 3 S.W.(2da) 77 [rev 
(Civ.App.) 295 S.W. 326]. 


13. Daggett v. Boomer, 99 So. 181, 
210 Ala. 673; Johnson v. Johnson, 91 
So. 260, 206 Ala. 523; Bohler v. Hicks, 
48 S.E. 306, 120 Ga. 800; In re Camp- 
bell’s Will, 136 N.Y.S. 1086; Salis- 
bury v. Nugent, 9 P.D. 23; West. v. 
West, 4 Swab.&Tr. 22, 164 Reprint 
1433; Harris’ vy.) Bradbury, 30 I:J.P: 
&M. 168. 


[a] Names of persons (1) exercis- 
ing the undue infiuence must be stat- 
ed (Daggett v. Boomer, 99 So. 181, 210 
Ala. 673; Johnson vy. Johnson, 91 So. 
260, 206 Ala. 523; Salisbury v. Nu- 
gent, ED 23. West v. West, 4 Swab. 
&Tr. 22, 164 Reprint 1423; Harris v. 
Bradbury, 30 L.J.P.&M. 168), (2) un- 
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capacity,!? undue influence,!® or fraud or misrepre- 
In alleging fraud?® and, except in some 


less unknown (In re Clarke’s Estate, 
Myr.Prob. (Cal.) 259). 


[b] Manner and means (1) of the 
exercise of undue influence need not 
be stated (Cox v. Parker, 101 So. 657, 
212 Ala. 35; Daggett v. Boomer, 99 
So, 181, 210 Ala. 673; Coghill vy, Ken- 
nedy, 24 So. 459, 119 Ala. 641; Grass- 
ham v. Wardlaw, 161 S.E. $38, 174 Ga. 


36; Penniston v. Kerrigan, 125 S.E. 
795, 159 Ga. 345; Mayes v. Mayes, 
(Tex.Civ.App.) 159 S.W. 919), (2) 


Since such matter usually rests en- 
tirely in the knowledge of those who 
are most interested in withholding it 
(Coghill v. Kennedy, supra; Mayes v. 
Mayes, supra). 


[c] Plea held sufficient.—(1) Cog- 
hill v. Kennedy, 24 So. 459, 119 Ala. 
641; Moore v. Heineke, 24 So. 374, 119) 
Ala.°627; In re Campbell’s Will, 136 
N.Y.S. 1086. (2) That one daughter 
had convinced deceased father that 
another daughter, the caveatrix, did 
net love him. Penniston v. Kerrigan, 
125 S.E. 795, 159 Ga. 345. (3) Alle- 
gation of undue influence by one bene- 
ficiary is good (Coghill v. Kennedy, 
supra), (4) since such undue _ influ- 
ence invalidates the will (Coghill v. 
Kennedy, supra). (5) Undue influ- 
ence by one beneficiary as invalidat- 
ing the will see supra § 448. 


[d] Objections held insufiicient.— 
(1) Allegations in caveat respecting 
testator’s insanity and caveatrix’ pay- 
ment of funeral expenses without 
knowledge of will. Hastings v. Has- 
tings, 166 S.E. 192, 175 Ga. 805. (2) 
An averment that the will was pro- 
cured by a sole beneficiary represent- 
ing himself to the testator as her law- 
ful husband when in fact he was not, 
since it does not aver that the testa- 
trix was deceived by the misrepre- 
sentation. Moore v. Heineke, 24 So. 
374, 119 Ala. 627. 


{e] Fraud and duress included.— 
(1) Plea of undue influence includes 
fraud. Dulaney v. Burns, 119 So. 21, 
218 Ala. 493; Coghill v. Kennedy, 24 
So, 459, 119 Ala. 641; In re Herrmann’s 


WV TLL TS OF NGY SS. PES EST) WVhisemes To. 
Contra White v. White, 2 Swab.&Tr. 
504, 164 Reprint 1092. (2) It also 


includes duress. In re Herrmann’s 
Will, supra. (3) However, the plea of 
undue influence is a special plea (In 
re Herrmann’s Will, supra), (4) dis- 
tinet from a plea of ‘either fraud (Du- 
laney v. Burns, supra; In re Herr- 
mann’s Will, supra; In re Campbell’s 
Will, 186 N.Y.S. 1086) (5) or duress 
(In re Herrmann’s Will, supra). 

{f] Deceit need not be alleged, 
since a will may be void for undue in- 
fluence without deceit. Coghill v. 
Kennedy, 24 So. 459, 119 Ala. 641. 


14 Hastings v. Hastings, 166 S.E. 
192, 175 Ga. 805; Bohler v. Hicks, 48 


S.E. 306, 120 Ga. 800; Pratt v. Har- 
greaves, 23 So. 519, 75 Miss. 897. 
[al Objectious held insuffiicient.— 


Hastings v. Hastings, 
5 Ga. 805. 


15. Dulaney v. Burns, 119 So. 21, 
218 Ala. 493. See Field v. Brantley, 
77 S.E. 559, 139 Ga. 437 (dictum). 


{a] Averments held sufficient.— 
(1) Bohler v. Hicks, 48 S.E. 306, 120 
Ga. 800. (2) That wiil’s execution 
was procured by fraud of certain per- 
sons, specifying alleged fraudulent 
misrepresentations made by them. 
eae v. Wear, 76 So. 111, 200 Ala. 


[b] Averments held insufficient.— 
aBey: v. Burns, 119 So. 21, 218 Ala. 


166 S.E. 192, 
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jurisdictions,'® undue influence,!? the facts which 
are the basis of the allegation must be alleged. 


[§ 730] (3) Demurrer; Motions. It has been 
said that demurrers do not exist in the practice in 
probate courts,!*® the proper and equivalent practice 
being a motion to strike.4® The petition for the ad- 
mission of a will to be probated?° is subject to a mo- 
tion to dismiss, which is in the nature of a general 
demurrer,”* and failure timely so to object waives 
the defect.2? In some jurisdictions a demurrer lies 
as to the plea or answer.?* An answer containing 
the allegation that proponent made.a contract of set- 
tlement with the contestants who are not all the in- 
terested parties as to the will is demurrable.?4 The 
demurrer may be treated as an answer,”° or as an 
objection to the jurisdiction,?® or as an exception to 
the sufficiency of the averments of the petition to 
state a cause of action.27 There is also authority 
that a general statutory rule that a demurrer must 
point out the particular matter wherein the defect 
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consists?’ applies so as to render too general a de- 
murrer to a plea of fraud and undue influence that 
the plea presents no issue of fact or law which avoids 
the will.2® A special demurrer to the caveat raises 
only the question to which it is addressed.*° If the 
demurrer to the answer is sustained, the effect is to 
eliminate the pleading demurred to.*1 The fact that 
the answer or plea contains defects does not render it 
subject to a motion to dismiss, where the proponent 
in his following pleading corrects such defects.*? 


[§ 731] (4) Replication. In some jurisdictions, 
where the person opposing the admission of the will 
to probate has answered the petition, the practice is 
that the proponent may, by permission of the court, 
make his replication, specifically setting out the is- 
sues of fact to be tried.** If such matters so al- 
leged are prolix, redundant, unnecessary, or improp- 
er, the parts thereof transcending the rules of plead- 
ing should be stricken on motion.?4 Where the pro- 
ponent pleads over and attempts to answer the ob- 


” 
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16. Wainwright v. Wainwright, 
137 So. 413, 223 Ala. 522; Dulaney: v. 
Burns, 119 So. 21, 218 Ala. 493; East 
v. Karter, 118 So. 547, 218 Ala. 366; 
Raney v. Raney, 112 So. 313, 216 Ala. 
30; Cox v. Parker, 101 So. 657, 212 
Ala. 35; .Wear v. Wear, 76 So. 111, 


200 Ala. 345. 


[a] Allegations held sufficient as 
against demurrer.—The contestants’ 
allegations that the testator was un- 
@er the control of certain persons 
when executing his will, and that the 
will was the result of undue influence 
exercised by them. Wear v. Wear, 76 
So. 111, 200 Ala. 345. 


17. Baucum v. Harper, 168 S.E. 27, 
176 Ga. 296; Field v. Brantley, 77 S. 
BH. 559, 139 Ga. 437; Bohler v. Hicks, 
ASS SH W306, 120) Gar 8005" Ater” wv. 
Moore, (Tex.Civ.App.) 231 S.W. 457. 


[a] Averments held suficient.— 
That the testator was suffering from 
the effects of a protracted debauch, 
_whereby his mind and will power were 
so weakened as to destroy his freedom 
of volition, and that, while in this 
state, he was unduly influenced by be- 
ing told that. his wife had advised 
or attempted to procure a named per- 
son to kill him. Bohler v. Hicks, 48 
S.E. 306, 120 Ga. 800. 


[b] Averments held insufficient.— 
(1) In an action to establish a lost or 
destroyed will, an averment “that if 
he [testator] ever signed and pub- 
lished the alleged will and codicil, 
it was not his free and voluntary act; 
that it was done at the instance, re- 
quest, and dictation of the propounder 


and her children, all of whom: 


exercised an undue and controlling in- 
fluence over the will of the alleged 
testator at the time; and that their 
will was substituted for his will, if 
he executed such a paper” is insuffi- 
cient, as it amounts merely to a con- 
clusion of the pleader. Baucum v. 
Harper, 168 S.HE. 27, 176 Ga. 296. (2) 
So, also, in such action an amended 
caveat to the general effect that the 
testator was constantly under the in- 
fluence of his children so that their 
wills were substituted for his will 
constitutes only an averment of a 
conclusion so as to be insufficient. 
Baucum v. Harper, supra. (3) In 
proceedings in opposition to the pro- 
bate of a will, an averment that pro- 
ponents, in breach of an agreement 
with other children to use no in- 


will or otherwise dispose of property, 
caused and influenced the testatrix to 
sign the alleged will is insufficient 
(Field v. Brantley, 77 S.E. 559, 139 
Ga. 437), (4) in view of the maxim 
(see Pleading § 105 text and note 19) 
(5) that it will be presumed that the 
pleader has stated his case as favor- 
ably to himself as he can do (Field 
v. Brantley, supra), (6) and undér the 
rule (see Pleading § 17 text,and note 
98) (7) that facts, and not legal con- 
clusions, should be alleged in the 
pleadings (Field v. Brantley, supra), 
(8) ineluding the application (see 
Pleading § 389 text and note 43) (9) 
to allegations as to undue influence 
(Field v. Brantley, supra). 


18. See Courts § 432. 


19. In re Delaney’s Estate, 223 N. 
W. 486, 207 ‘Iowa 451. 


[a] In equity motion to strike is 
equivalent to motion to ‘dismiss. In 
re Delaney’s Estate, 223 N.W. 486, 
207 Iowa 451. 


[b] Motion is equivalent to mo- 
tion for judgment on the pleadings. 
In re Speiden’s’ Estate, 221 N.Y.S. 
223, 128 Misc. 899. 


{c] Material matter.—In probate 
proceedings, paragraph of answer 
raising issue of residence, although 
immaterial on question of the court’s 
jurisdiction, was held not to be strick- 
en out, since question will be ma- 
terial on trial of issues involving the 
validity of the will, and the policy of 
the surrogate’s court is to expedite 
the trial of such issues. In re Le- 
fevre’s Estate, 241 N.Y.S. 757, +87 
Misc. 270. 


[d] Objections raising no issue as 
to validity of instrument. In re En- 
right’s Will, 247 N.Y.S. 514, 138 Misc. 
853; In re Speiden’s Hstate, 221 N.Y. 
S. 223, 128 Mise. 899. 


{e] Qbjectionable matter should 
be stricken from testamentary instru- 
ment. In re Speiden’s Estate, 221 N. 
Y.S. 228, 128 Misc. 899, 


[f] Evidence inadmissible at trial 
cannot be considered, on motion to 
strike out contestant’s objections to 
probate of will. In re Roberts’ Will, 
257 N.Y.S. 146, 235 App.Div. 378, 


20. See supra §§ 725-728. 
21. Baucum v. Harper, 168 S.E. 27, 


fluence with the testatrix to make a!176 Ga. 296. 


[a] Petitions held sufficient.—(1) 
Petition for probate of codicil. Bau- 
cum y. Harper, 168 S.E. 27, 176 Ga. 
296. (2) Petition to establish lost 
or destroyed will. Baucum v. Harper, 
supra. 


22. Baucum v. Harper, supra. 


23. Chauncey v. Barlow, 142 S.E. 
673, 166 Ga. 156; Sutherland v. Bar- 
ker, 131 S.E. 53, 161 Ga. 465; Hamill 
v. Hamill, 159 At 247, 162 Md. 159, 82 
A.L.R. 878. 


[a] Objection held  sufficient.— 
pan eey v. Barlow, 142 S.E. 673, 166 
a. : 


[b] Objection held insufficient.— 
Sustaining demurrer to caveat filed 
by natural father, who was not en- 
titled to intervene, was held not er- 
roneous. Sutherland v. Barker, 131 
S.E. 53, 161 Ga. 465. 


24. Skeeters v. Hodges, 
App.) 270 S.W. 907. 


25. Hamill v. Hamill, 159 A. 247, 
162 Md. 159, 82 A.L.R. 878. 
26. Hamill v. Hamill, supra. 


27. Hamill v. Hamill, supra. 


(Tex.Civ. 


28. See Pleading § 524 text and 
note 3. 

29. Moore v. Heineke, 24 So. 374, 
119 Ala. 627. 

30. Ezell v. Mobley, 129 S.H. 532, 
160 Ga. 872. 

Sl. Hamill v. Hamill, 159 A. 247, 


162 Md. 159, 82 A.L.R. 878. 


32. Freeman v. Young, 95 S.E. 236, 
147 Ga. 699. 


33. Miller v. Whittington, 80 So. 
499, 202 Ala. 400. 


[a] Effect.—General replication to 
grounds of contest of probate of will 
filed in probate court on part of pro- 
ponent would have put in issue con- 
troverted grounds of objection to pro- 
bate. Miller v. Whittington, 80 So. 
499, 202 Ala. 400. 


[b] Estoppel of the person making 
the opposition to the admission of 
the will to assert mental incapacity 
may be set up where such person had 
profitable business dealings with de- 
ceased during the time of the alleged 
incapacity. Hutchins v. Hutchins, 48 
App.D.C. 495. 


34. Miller v. Whittington, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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jections, possible errors in previous rulings as to the 
objections are thereby waived.*® The replication 
may itself set up a subsequent will to be probated.*°® 
In other jurisdictions, a reply by the proponent is 
neither permissible®’ nor required.*§ 


[§ 732] (5) Bill of Particulars. As a general 
rule the proponent is not entitled to a bill of rar- 
ticulars as to matters which form a part of his af- 
firmative case.°® In so far as the right to a bill of 
particulars is concerned, there is no substantial 
difference between fraud and undue influence,*° 
where there are only general allegations of fraud?! 
or undue influence,*? a bill of particulars may be al- 
lowed although as to evidentiary matters no bill of 
particulars will be granted.** If the party of whom 
the bill of particulars is demanded lacks knowledge 
as to the matter involved, such lack of knowledge 
may be stated.*# <A bill of particulars may be allow- 
ed as to revocation.*® 


[§ 733] (6) Amendments. Under the general rule*® 
the allowance or refusal of amendments to the plead- 
ings is largely within the sound discretion of the trial 
court.47 It has been said that the modern tendency 
is to afford litigants every reasonable opportunity, 
if seasonable application be made, to put their plead- 
ings in such form as they consider will best present 
their contention as to questions at issue;*® on the 


35. Sullivan v. Kenney, 126 N.W.] occurred, 
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persons who _ perpetrated 
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other hand, there is authority that amendments 
should be allowed only where they do not operate to 
delay or prejudice the other party, and then only 
in cases of surprise or accident.4® A petition which 
contains erroneous allegations as to deceased’s resi- 
dence may be amended.*° So, also, the petition may 
be amended to include a charge of fraud, even after 
the close of defendant’s case, provided defendant be 
safeguarded from disadvantage.®! Further, the pe- 
tition may be amended to conform to the proof.°? 


Petition for probate of foreign will as to realty 
and personalty should be amended where there is no 
realty within the state in which the proceedings are 
in progress. 


Objections to probate may be amended to include 
additional grounds.° An amendment to the objec- 
tions, stating in detail matters relating to the ground 
of the objection, is not objectionable.°*® 


[$ 734] (7) Issues, Proof, and Variance. In 
some jurisdictions the issue to be determined is pre- 
scribed by statute as being whether or not the paper 
propounded is a will,®® and this statutory issue ean 
neither be enlarged nor limited by pleadings.®? Un- 
der the system of probate procedure which prevails 
under some statutes joining issue on the objections 


[a] Reason for rule.—“If the peti- 


349, 148 Iowa 361. 


86. Maris v. Adams, (Tex.Civ. 
Avp.) 166 S.W. 475 [mod on other 
grounds (Commn.App.) 213 S.W. 622]. 


37. In re Hearne’s Estate, 171 N.Y. 
S. 984. 


38. In re Jones’ Estate, 106 N.W. 
610, 130 Iowa 177. 


39. In-re Swim’s Will, 258 N.Y.S. 
458, 144 Misc. 206; In re Mullin’s 
Will, 256 N.Y.S. 519, 143 Misc. 256; 


In re Brown’s Estate, 182 N.Y.S. 728. 


[a] Reason for rule. — Such bill 
calls for matters more within the 
proponent’s knowledge than that of 
the contestants, and is intended to 
limit the contestants to the allega- 
tions of a bill. In re Brown’s Estate, 
182 N.Y.S. 728. 


{b] Rule applied.—A bill of par- 
ticulars cannot be required as to (1) 
proper execution of the will (In re 
Swim’s Will, 258 N.Y.S. 458, 144 Misc. 
206; In re Brown’s Estate, 182 N.Y.S. 
728), (2) such as the proper location 
and genuineness of decedent’s signa- 
ture (In re Swim’s Will, supra), (3) 
that the will was not properly signed 
and acknowledged in the presence 
of two witnesses (In re Mullin’s Will, 
256 N.Y.S. 519, 143 Misc. 256), (4) that 
the papers did not express deceased’s 
intent (in re Mullin’s Will, supra), 
(5) lack of publication by deceased 
(In re Mullin’s Will, supra), (6) the 
number of witnesses and their sig- 
natures (In re Swim’s Will, supra; 
In re Mullin’s Will, supra), (7) the 
general validity of the instrument (In 
re Swim’s Will, supra), (8) and testa- 
mentary capacity (In re Swim’s Will, 
supra; Kennedy vy. Hill, 7 Ont.W.R. 
875). 

40. In re Mullin’s Will, 256 N.Y. 
S. 519, 143 Misc. 256. 

41. In re Mullin’s Will, supra. 

[a] Thus the contestant’s bill of 
particulars of fraud in execution of 


will must state particular false state- 
ments relied on, place where events 


them, and whether physical violence, 
mistreatment, or threats occurred, 
and, if so, the nature thereof. In re 
Mullin’s Will, 256 N.Y.S. 519, 143 
Mise. 256. 


42. In re Swim’s Will, 258 N.Y.S. 
458, 144 Mise. 206; In re Mullin’s 
Will, 256 N.Y.S. 519, 143 Misc. 256. 


[a] Rule applied.—The bill of par- 
ticulars may be granted as to (1) 
the specific conduct relied on (In re 
Mullin's “Will 256° N-Y.S. 519,- 143 
Misc. 256), (2) the persons charged 
with having exerted such undue in- 
fluence (In re Mullin’s Will, supra; 
In re Brown’s Estate, 182 N.Y.S. 728), 
(3) and the time (In re Mullin’s Will, 
supra) (4) and place (In re Mullin’s 
Will, supra} where the undue influ- 
ence took place. 


43. In re Brown’s Estate, 182 N.Y. 
es 728; Salisbury v. Nugent, 9 P.D. 
23% 


[a] Rule applied.—The addresses 
of such persons and the acts and 
words constituting the undue influ- 
ence are evidentiary, and will not be 
required to be stated. In re Brown’s 
Estate, 182 N.Y.S. 728. 


44. In re Swim’s Will, 258 N.Y.S. 
458, 144 Misc. 206. 

45. Kennedy v. Hill, 7 Ont.W.R. 
875. 

46. See Pleading § 597. 

47. Schwarz v. Taeger, 258 P. 1082, | 
44 Idaho 625; Duprez v. Veret, L.R. 
1 1 52r.al D Yn so 

[a] Discretion not abused.-—The 


trial court did not abuse discretion in 
refusing amendment to petition for 
probate of will offered two years after 
petition contesting will. Schwarz v. 
Taeger, 258 P. 1082, 44 Idaho 625. 


48. Matter of Rubens’ Will, 102 N. 
Y.S. 795, 117 App.Div. 523. 

49. Southerlin v. McKinney, 30 S. 
C83. 


50. Matter of Ruben’s Will, 
N.Y.S. 795, 117 App.Div. 523. 
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tioner, through inadvertence or mis- 
take, failed to present the facts con- 
cerning the residence and the domicile 
of the deceased as they really are, 
and should thereby be considered as 
having made an admission fatal to 
the granting of his petition, most 
grave injustice might be wrought, not 
alone to him, but to the legatees 
named in the will, who are certainly 
not chargeable with any erroneous 
statement which may have crept into 
the petition. On the other hand, no 
injustice whatever can result to any 
one, legatee or contestant, if the peti- 
tioner be allowed to so frame his peti- 
tion that the actual facts of the case, 
whatever they may be, may be eluci- 
dated and laid before the surrogate 
for his consideration.” Matter of 
Ruben’s Will, 102 N.Y¥.S. 795, 796, 
117 App.Div. 523. 


51. Riding v. Hawkins, 14 P.D. 56. 


52. Thomson v. Carruth, 107 N.E. 
395, 220 Mass. 77. 


fa] Thus, where evidence shows 
the signature to the will on the mar- 
gin of a sheet, and petition for pro- 
bate alleges that the will was signed 
after the testimonium clause, the 
petition must be amended to conform. 
Thomson v. Carruth, 107 N.E. 395, 
220 Mass. 77. 


53. In re Froment’s Estate, 237 N. 
Y.S. 699, 135 Misc. 483; In re McCul- 
lough’s Hstate, 221 N.Y.S. 535, 129 
Misc. 118. 


54. Betts v. Doughty, 5 P.D. 26. 


[a] Rule applied.—An amendment 
that deceased was prevented by the 
proponents by force and threats from 
executing a testamentary paper 
whereby the proponents would be cut 
off is properly allowed. Betts v. 
Doughty, 5 P.D. 26. 


55, Churchill v. Neal, 82 S.E. 1065, 
142 Ga. 352. 


56. Pratt v. Hargreaves, 23 So. 519, 
75 Miss. 897; Fouke v. Fouke, 167 N, 
E. 698, 82 Ohio App. 226. 


57. Fouke v. Fouke, supra. 
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filed against the probate of a will is unnecessary’® 
and does not work a change of parties to the record, 
or release a coproponent from his duties and liabili- 
If, however, a propounder joins is- 
sue on the merits, it is at least a prima facie admis- 
sion that the persons objecting to the admission of 
the will to probate were entitled so to litigate.°° The 
fact that a person has been cited or has appeared 
does not prevent the proponent from raising the is- 
Matters not in issue 
The proof must conform to 


ties as such.>9 


sue of such party’s interest.®! 
cannot be determined.®? 
the allegations of the pleading.®* 


[§ 735] b. Opposition 


58. Deslonde v. Darrington’s Heirs, 
29 Ala. 92. 


Joinfer of issues generally see 
Pleading § 1145. 


59. Deslonde vy. Darrington’s Heirs, 
29 Ala. 92. 


60. Lamb v. Girtman, 26 Ga. 625. 


64. In re Lewis’ Will, 2 N.J.L.J. 
39; Matter of Hamilton’s Will, 27 N. 
NeS.mole -LomeELun s200m fait 12 YNoYos. 
708, 2 Conn.Surr, 471]. 


62. In re Smart’s Will, 145 N.Y.S. 
838, 84 Misc. 336. 

[a] Thus the right of the state, 
through the attorney-general, claim- 
ing an escheat, to contest a will in 
a court of probate will not be de- 
termined where that point was not 
raised by counsel. In re Smart’s Will, 
145 N.Y.S. 838, 84 Misc. 336. 


63. Ala.—Kilgore v. Atkinson, 149 
So. 808. 


Ark.—Watts v. Tidwell, 12 S.W.(2d) 
896, 178 Ark. 951. 


Ga.—Dyar v. Dyar, 131 S.E. 535, 
161 Ga. 615; Colbert v. Pitner, 122 
S.E. 315, 157 Ga. 690; Nash v. Burton, 
93 S.E. 208, 147 Ga. 209° 


N.Y.—In re Campbell’s Will, 
N.Y.S. 1086. 


N.C.—In re Fowler’s Will, 74 S.E. 
117, 159 N.C. 203. 


[a] Rule applied.—(1) Evidence 
that decedent could not sign will be- 
cause she could not write was held 
admissible, under allegations that 
decedent did not sign will. Watts v. 
Tidwell, 12 S.W.(2d) 896, 178 Ark. 
951. (2) In proceeding on caveat to 
probate of a will on the ground that 
it was not executed by the alleged 
testatrix, exclusion of question to the 
propounder which did not identify the 
will as made by the: testatrix, nor 
elucidate that issue, is proper. Nash 
v. Burton, 93 S.E. 203, 147 Ga. 209. 
(3) Mental incapacity is not pre- 
sented as issue on contest by mere 
denial of due execution. Kilgore v. 
Atkinson, (Ala.) 149 So. 808. (4) Al- 
legation of monomania was held suf- 
ficient to authorize evidence as to 
use of alcoholic liquors as tending 
to produce it. Dyar v. Dyar, 131 S.E. 
535, 161 Ga. 615. (5) The questions 
of undue influence or fraud in execut- 
ing a will may be tried under the 
usual issue as to whether the paper 
offered was decedent’s last will and 
testament. In re Fowler’s Will, 74 S. 
BE. 117, 159 N.C. 203. (6) A charge of 
undue influence is inconsistent with 
a charge of non compos mentis (In re 
Campbell’s Will, 136 N.Y.S. 1086), (7) 
but under a charge of undue influence 
the contestants may show feebleness 
as an element of coercion (In re 
Campbell’s Will, supra). (8) Ina 
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to the probate of a will are usually required to be 
made by a petition in writing,®°* setting forth the 
facts on which the person making the opposition 
bases his assertion that the will is invalid.®® 
grounds thus alleged may be stated in different 
counts,*°® provided such counts are not duplicitous.®* 
The petition must be filed seasonably,®* and where 
the statute so requires must be verified by affidavit 
that the same is not made for vexation or delay, 
where made in vacation,®® although not when in the 
proceedings in court.7° 


The 


In some jurisdictions stat- 


utes require that a copy of the written opposition be 


Objections 


will contest testimony that the tes- 
tator was a strong hater and a strong 
lover and that he never got over a 
hate, was held properly rejected; for, 
if relevant, it related to a matter in- 
cluded in a ground of the caveat 
stricken on the demurrer. Colbert 
Vv. Pitner, 122 S.E. i315, 157 Ga. 690: 


64. In re Mollenkopf’s Estate, 129 
P. 997, 164 Cal. 576; In re Latour’s 
WState,aiiomt eo LOCMOhme. sere iene O 
Cal. 414; Voyles v. Hinds, 114 N.E. 
865, 186 Ind. 38; Miller v. Coulter, 59 
N.E. 853, 156 Ind. 290. 


[a] Failure to file written com- 
plaint, after filing with clerk objec- 
tions to probate of will, leaves the 
court without jurisdiction in the pro- 
ceeding. Voyles vy. Hinds, 114 N.E. 
865, 186 Ind. 38. 


[b] Form.—The complaint should 
contain the formal requisites of an 
ordinary complaint. Voyles v. Hinds, 
114 N.E. 865, 186 Ind. 38. 


[ec] Objections filed with clerk dur- 
ing vacation merely prevent probate 
before him, and at succeeding term 
become functus officio, and do not con- 
stitute the required complaint. Voy- 
les y. Hinds, 114 N.E. 865, 186 Ind. 38. 


65. In re Latour’s Estate, 73 P. 


1070, 74 P. 441, 140 Cal. 414. 

66. In re Nutt’s Estate, 185 P. 393, 
181 Cal. 522. 

67. In re Nutt’s: Bstate, supra. 


[a] Counts held not duplicitous.— 
A count in a will contest, alleging 


domination of the mind of the testa-. 


trix, was not incompatible with a 
count alleging suppression of facts, 
domination and suppression some- 
times being handmaidens of fraud, 
working together. In re Nutt’s Es- 
tate, 185 P: 393, 181 Cal.1522. 


68. In re Mollenkopf’s Estate, 129 
P. 997, 164 Cal. 576; In re Wdelman’s 
Estate, 82 P. 962, 148 Cal. 233, 118 Am. 
S.R. 231, 11 Prob.Rep.Ann. 368; Fay- 
lor v. Fehler, 104 N.E. 22, 181 Ind. 441; 
Towles v. McCurdy, 71 N.E. 129, 163 
Ind. 12; Blanchard v. Wilbur, 55 N.E. 
99, 1538 Ind. 887; State v. State Sec- 
ond Judicial Dist. Ct., 65. PP. 120, 25 
Mont. 355; Raleigh v. Lewis, eic., 
County First Judicial Dist. Ct., 61 P. 
991, 24 Mont. 306, 81 Am.S.R. 431. 


[a] Thus (1) after a hearing on a 
motion to dismiss the petition of op- 
position and after an order grant- 
ing the motion, objections to the pro- 
bate renewed by the person opposing 
the probate are too late. In re Edel- 
man’s Estate, 82 P. 962, 148 Calt 233, 
113 Am.S.R. 231, 11 Prob.Rep.Ann. 
368. (2) Objections filed prior to the 
allowance of probate are _ timely. 
aouites v. McCurdy, 71 N.E. 129, 163 
Ind. 5 


[b] Effect of postponement of 


served on the petitioner, and others interested in the 


hearing of petition for probate.—(1) 
Where the time for hearing the peti- 
tion for probate has been postponed, 
objections filed after the original time 
designated for the hearing and prior 
to such postponed hearing are timely 
(In re Mollenkopf’s Hstate, 129 P. 997, 
164 Cal. 576; State v. State Second 
Judicial Dist. Ct., 65 P. 120, 25 Mont. 
355; Raleigh v. Lewis, ete., County 
First Judicial Dist. Ct., 61 P. 991, 24 
Mont. 306, 81 Am.S.R. 431), (2) even 
though leave of court is not obtained 
(State v. State Second Judicial Dist 
Ct., supra), (3) since general statu- 
tory requirements of leave of court 
in order to intervene (see Parties § 
212) (4) do not apply to commence- 
ment of proceedings to oppose the 
probate of a will (State v. State Sec- 
ond Judicial Dist. Ct., supra). 


{c] Inabsence of statutory specifi- 
cation as to time when the objec- 
tions must be filed (1) ordinarily such 
filing should be at, or prior to, the 
time specified in the notice for the 
hearing of the petition for the admis- 
sion of the will to probate (In re Mol- 
lenkopf’s Estate, 129 P. 997, 164 Cal. 
576), (2) but, if the objections are 
filed prior to the adjudication they 
are timely (In re Mollenkopf’s BEs- 
tate, supra). (3) The statement of 
opposition to the probate of the will 
may properly be filed at any time 
prior to the hearing of proof of the 
will. Raleigh v. Lewis, etc., County 
First Judicial Dist. Ct., 61 P. 991, 24 
Mont. 306, 81 Am.S.R. 431. 


[d] Objections to probate in vaca- 
tion.—The objections must be filed 
prior to the clerk’s admission of the 
will to probate. Blanchard y. Wilbur, 
55-N-E. 99, 158 Indl 387: 


[e] Reasonable time must be al- 
lowed. Blanchard y. Wilbur, 55 N.E. 
99, 153 Ind. 387. 


{[f] Waiver.—A party objecting to 
the probate of a will cannot complain 
that he was not granted sufficient 
time to file his objections, where the 
objections were filed at once on leave 
being granted to do so, and he asked 
no additional time. Faylor y. Fehler, 
104 N.E. 22, 181 Ind. 441. 


69. Miller v. Coulter, 59 N.E. 853, 
156 Ind. 290; Blanchard vy. Wilbur, 
55 N.E. 99, 153 Ind. 387. 


70. Prebster v. Henderson, 113 N. 
HK. 241, 114 N.E. 691, 186 Ind. 21. 


[a] Failure to verify objections 
to the probate of a will will not, in 
itself, oust the court of jurisdiction. 
per v. Fehler, 104 N.E. 22, 181 Ind. 


[b] Remedy as to unverified plead- 

-—Where objections to the probate 
of a will are not verified, they may 
be stricken on motion. Faylor v. 
Fehler, 104 N.E. 22, 181 Ind. 441. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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estate who are residents of the county.7!_ The peti- 
tion should state the interest of the contestant in 
defeating the probate,*? and set forth some valid 
objection sufficient to put in issue the validity, con- 
struction, or effect of the will,** such as the mental 
unsoundness of the testator at the time of its execu- 
tion,’* or the procurement of its execution by men- 
ace, duress, undue influence, or fraud.7> In alleging 
restraint,‘® duress,’* fraud,*® menace,’® undue in- 
fluence,®° or lack of due execution,®! the facts which 
are the basis of the allegation must be stated. The 
proponent’s failure to deny allegation of the con- 
testant’s interest amounts to an admission of such 
matter,®? but, where the executor answers, failure 
of heirs also to answer does not amount to an admis- 
sion of the truth of the allegations of the petition.** 
Where the answer raises issues of fact, it is error 
for the trial court to entertain a demurrer to the an- 
swer and enter judgment therein.8* While ordina- 
rily a motion to strike objections to the probate can~’ 
not perform the office of a demurrer,*® such motion 
lies where the allegations as to the objections are 
sufficient but show on their face either laches or 
that there is no verification.®® An amendment to 
the petition is ordinarily a matter within the discre- 
tion of the trial court.£7 However, leave to amend 


71. See statutory provisions; and 


case infra this note. 


{a] In California under Code Civ. 
Proce. § 1312, service on attorneys is 
sufficient. Stewart v. Hall, 34 P. 706, 
100 Cal. 246. 


72. State v. Sacramento County 
Super, Ct., 62 P. 672, 148 Cal. 55,2 1. 
R.A.N.S. 643; In re Benton’s Estate, 
Goat.) 7715, 131 Cal, 472; Schmidt -v-. 
Bomersbach, 64 Ind. 53; Titlow’s Will, 
1 Leg.Gaz. (Pa.) 97. 


[a] 


Cal.App. 379; 
451, 47 Mont. 38. 


[b] 


[a] Particular allegation held suf- 81. 
ficient.— Allegation that person oppos-| Cal. 479; 
ing the probate is the heir of dece-|Cal. 274. 
dent. In re Benton’s Estate, 63 P. 82. In re Phillips’ Estate, 


Rio, lol, Cal 472. 
[b] Particular allegation held in- 


709, 202 Cal. 490. 
83. 
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Nett, 130 P. 451, 47 Mont. 38. 


Allegations 
In re Olson’s Estate, 126 P. 171, 19 
Murphy v. Nett, 130 P. 


Details by which alleged un- 
due influence was exercised need not 
be alleged if ultimate facts are al- 
leged from which the legal conclu- 
sion of undue influence fairly follows. 
aOR v. Nett, 130 P. 451, 47 Mont. 
38. 


Burrell’s Estate, 19 P. 880, 77 
In re Gharky’s Estate, 57 
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an answer will be denied where the request is made 
after the decision and no excuse for the delay is of- 
fered.8* In ascertaining the issues raised by the 
pleadings, the petition for admission to probate, the 
petition in opposition to such admission, and the an- 
swer by the proponent must be considered.*® Under 
allegations of unsoundness of mind and undue exe- 
cution, every species of unsoundness of mind, duress, 
fraud, or whatever else tends to show undue execu- 
tion may be shown.®® Matters not raised as issues 
cannot be considered.®! Thus, unless the issue of 
deceased’s residence is raised by the pleadings, the 
person making the opposition will be estopped. there- 
after by a pro forma or an implied finding of the 
court.°? 


[§ 736] 2. Proceeding To Establish Lost or De- 
stroyed Will.°* In general, the petition or com- 
plaint in an action to establish a lost or destroyed 
will must contain a clear and concise statement of the 
object of the demand.®¢ While it is necessary that 
the general contents of the will be alleged,®® it is 
not necessary that a copy of the will or the detailed 
language of the bequests be pleaded,°® nor need there 
be an averment that the lost will has not been prov- 
ed and recorded.®* If it is claimed that the will has 


90. Clearspring Tp. v. Blough, 88 
DGD gayle ar MN OR ene malvGSe insvo hse 
Burkhart v. Gladish, 24 N.E. 118, 123 
Ind337. 


91. Alden .v. Superior Court of 
California, in and for Los Angeles 
County, 199 P. 29, 186 Cal. 309. 


92. Alden v. Superior Court of 
California, in and for Los Angeles 
County, supra. 


93. Examination before trial see 
Discovery § 58. 

94. In re Sprowl’s Will, 33 So. 365, 
109 La. 352. 


[a] Complaint held sufficient.—In 
Bae Nes Will,33, Son 365,20 9s was 


held sufficient.— 


261 BP. 


sufficient.—That state, filing the peti- 
tion, is the only party entitled by law 
to the proceeds. State v. Sacamento 
County Super. Ct., 82 P. 672, 148 Cal. 
55, 2 L.R.A.N.S. 643. 


Torin re lwatours Wstate, 73) .P. 
1070, 74 P. 441, 140 Cal. 414; Burrell’s 
Estate, 19 P. 880, 77 Cal. 479. 


{a] Allegation held insufficient.— 
Burrell’s Estate, 19 P. 880, 77 Cal. 
479. 

74. In re Latour’s Bstate, 
1070, 74 P. 441, 140 Cal. 414; 
Gharky’s Estate, 57 Cal. 274. 


[a] Allegation held sufficient.— 
That deceased, at the time of the al- 
leged execution of the proposed paper, 
was not of sound and disposing mind. 
In re Gharky’s Estate, 57 Cal. 274. 


75. In re Latour’s Hstate, 73 P. 
1070, 74 P. 441, 140 Cal. 414; In re 
Myers’ Estate, Myr.Prob. (Cal.) 205. 


(53-2 Be 
In re 


76. In re Myers’ Estate, supra. 
“ene In re Gharky’s Estate, 57 Cal. 
78. In re Gharky’s Estate, supra. 

79. In re Gharky’s Estate, supra; 
a re Myers’ Estate, Myr.Prob. (Cal.) 
05. 

g0. In re Gharky’s Estate, 57 Cal. 
274; In re Myers’ Hstate, Myr. Prob. 
(Cal.) 205; In re Olson’s Estate, 126 


Pritt, 19 CalApp. 379; Murphy’ v- 
[68 C. J.—51] 


In re Wall’s Estate, 200 P. 929, 
PSI Cali 50: 


64.° Barney v. Hayes, 27 P. 384, 11 
Mont. 99. 


85. Faylor v. Fehler, 104 N.E. 22, 
181 Ind. 441. 


{a] Reason for rule.—The motion 
takes away the right of amendment. 
Faylor v. Fehler, 104 N.E. 22, 181 Ind. 
441, 


86. Faylor v. Fehler, supra. 


87. In re Turk’s Estate, 277 P. 881, 
99 Cal.App. 15. 


[a] Amendment is properly re- 
fused (1) where the purpose is to al- 
lege the contestant’s right to con- 
test in that she was a legatee under 
a former will, where the amount of 
such legacy was negligible and was 
tendered to the contestant at the 
hearing. In re Turk’s Hstate, 277 P. 
881, 99 Cal.App. 15. (2) Other lega- 
tees under former will, not before 
eocurt, could not be injected into will 
eontest via the contestant’s applica- 
tion for leave to amend. In re Turk’s 
Estate, supra. 


88. In re Loveland’s Estate, 123 P. 
801, 162 Cal. 595. 


89. Alden v. Superior Court of 
California, in and for Los Angeles 
COUNTY Loo eae 29, a LS Or Oat. 3.0.9) 
Hutchins v. Hutchins, 50 App.D.C. 
15d, 269) EY 498. 


$5. Jones v. Casler, 38 N.E. 812, 
139 Ind. 382, 47 Am.S.R. 274; James 
v. Parker, 102 A. 760; 134 Md. 406; 
Glen vy. Burgess, 3 Swab.&Tr. 48, 164 
Reprint 1188. 


[a] Complaint held _  sufficient.— 
Jones v. Casler, 38 N.E. 812, 139 Ind. 
382, 47 Am.S.R. 274; Blatchford v. 
Paine, 48 N.Y.S. 783, 24 App.Div. 140. 


[b] Petition held insufficient.— 
James v. Parker, 102 A. 760, 131 Md. 
466. 


96. Jones v. Casler, 38 N.E. 812, 
139 Ind. 382, 47 Am.S.R. 274. 


[a] Reason for rule.—“To require 
that a copy of the will or the lan- 
guage of the bequests, in detail, 
should be pleaded, where no copy has 
been preserved, and where the mem- 
ory of witnesses does not hold the ex- 
act words, would not only deny the 
substance for mere form, but would 
offer a premium upon the rascality of 
one whose interests might suggest 
the destruction of a will.’ Jones v. 
Casler, 38 N.E. 812, 818, 139 Ind. 382, 
47 Am.S.R. 274. 


97. Donlon vy. Kimball, 70 
252, 61 App.Div. 31. 


[a] Reason for rule—That the 
will has been proved and recorded is 
a matter of defense. Donlon vy. Kim- 
ball, 70 N.Y.S. 252, 61 App.Div. 31. 
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been lost or destroyed, the bill should contain aver- 
The petition should contain 
an allegation as to whether the will was lost or de- 
stroyed during deceased’s lifetime or after his 
death,®® and the manner of the loss or destruction, 
and, if it fails to do so, it is subject to demurrer.’ 
Tf the will was lost or destroyed after the death of 
the testator it must be alleged and proved to have 
been in existence at the time of the death;* if it was 
lost or destroyed before his death it must be alleged 
and proved to have been fraudulently destroyed in 
his lifetime.* Since the proponent has the burden of 
proving that the will has not been revoked by the 
testator,> an averment by the person opposing the 
admission to probate that the will has been revoked 
is sufficiently definite and specific.® 
of the answer may be refused where the amendment 


ments to that effect.°® 


' 98. Kaster v. Kaster, 52 Ind. 531; 
Stafford v. Bartholomew, 2 Ind. 153; 
Hall v. Allen, 31 Wis. 691. 


[a] Complaint held sufficient.— 
Hall v. Allen, 31 Wis: 691. 


[b] Allegations held insufficient. 
—A complaint which alleges that de- 
fendant “got access to the papers of 
the testator, and got the same into 
their possession, and concealed and 
suppressed or destroyed the same” is 
not sufficient. Kaster v. Kaster, 52 
Ind. 531. 


99. Wood v. Achey, 94 S.E. 1021, 
147 Ga. 571. 


, 1. Wood vy. Achey, supra. 
2. Wood y. Achey, supra. 


3. In re Kidder’s Estate, 57 Cal. 
282; Kellogg v. Ridgely, 67 N.E. 929, 
161 Ind. 110; Harris v. Harris, 39 P. 
148, 16 Wash. 555. 


[a] Averments held sufficient.— 
(1) An averment that deceased “left 
a will’? when he died is equivalent to 
saying that the will was in existence 
at that time. Harris v. Harris, 39 P. 
148, 10 Wash. 555. (2) The allega- 
tions of the execution of the will, the 
intestacy of the testatrix, and the de- 
struction of the will after her death, 
sufficiently showed the existence of 
the will at the death of the testatrix. 
Jones v. Casler, 38 N.E. 812, 139 Ind. 
382, 47 Am.S.R. 274. 


4 Kidder’s Hstate, 6 P. 326, 66 
Cal. 487; In re Kidder’s Estate, 57 
Cal. 282; Wood v. Achey, 94 S.E. 
1021, 147 Ga. 571; Gfroerer v. Gfroer- 
er, 90 N.E. 757, 173 Ind. 424; Kellogg 
v. Ridgely, 67 N.K. 929, 161 Ind. 110; 
Merrick vy. Prescott, 183 N.W. 1011, 
48 N.D. 195. 


[a] Complaint held  sufficient.— 
Gfroerer v. Gfroerer, 90 N.E. 757, 173 
Ind. 424. 


[b] Petition held sufficient on de- 
murrer.—Wood y. Achey, 94 S.E. 1021, 
147 Ga. 571. 


{c] Petition held insufficient on 
demurrer.—(1) That the petitioner 
was a party to the destruction of the 
will (Merrick v. Prescott, 183 N.W. 
1011, 48 N.D: 195), (2) under the 
maxim, No one can take advantage of 
his own wrong (Merrick y. Prescott, 
supra). (3) Maxim generally see 
Nemo Ex Suo Delicto Meliorem Suam 
Conditionem Facere Potest 45 C.J. p 
1381 text and note 23. 


[d] Circumstances showing such 
fraud should be stated. Kidder’s Hs- 
tate, 6 P. 326, 66 Cal. 487. 


[e] Time, place, how, and by whom 
the will was destroyed need not be 
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questing it.” 


An amendment 


stated. Gfroerer v. Gfroerer, 90 N.E. 
757, 173 Ind. 424. 


[f] Allegation of destruction of 
clauses of will is sufficient. Hook v. 
Pratt, 8 Hun (N.Y.) 102. 


5. See infra § 757. 


6 Perdue v. Perdue, (Civ.App.) 
208 S.W. 358 [aff 217 S.W. 694, 220 
S.W. 322, 110 Tex. 209]. 


7. Le Brantz v. Campbell, 85 N.Y. 
S. 654, 89 App.Div. 583. 


8. Ga.—Peale y. Ware, 63 S.E. 581, 
LS GasSi26. 


Ill.—Worley v. Worley, 150 N.E. 
268, 320 Ill. 61. 
Kan.—Fowler v. Young, 19 Kan. 


150. 


Mo.—Adams y. Kendrick, 11 S.W. 
(2d) 16, 321 Mo. 310. 


N.Y.—Brady v. McCosker, 1 N.Y. 
214, 1 How.App.Cas. 480, 4 How.Pr. 
291, 3 Den. 610. 


pig cra tine v. King, 59 S.W.(2d) 


W.Va.—Jackson vy. Jackson, 99 S. 


E. 259, 84 W.Va. 100. 


[a] Inadequacy of legal remedy.— 
Where the resort to equity is based 
on the ground that plaintiff has no 
adequate remedy at law, the impedi- 
ment to relief in a court of law must 
be stated in the bill. Brady v. Mc- 
Cosker, 1 N.Y. 214, 1 How.App.Cas, 
480, 4 How.Pr. 291, 3 Den. 610. 


{b] Imnterest.—Although issue as 
to existence of such interest, as a 
requisite to suit to question validity 
of will is preliminary and collateral, 
it must be alleged with the degree of 
certainty and legal sufficiency re- 
quired by rules of pleading. Jack- 
son v. Jackson, 99 S.H. 259, 84 W.Va. 
100. 


[c] Petition or complaint held suf- 
ficient.—(1) A petition alleging the 
death of deceased, his ownership of 
the property, the heirship of plaintiff, 
forgery of the will, giving a copy of 
it, and the perjury by which its pro- 
bate was secured, states a cause of 
action. Fowler v. Young, 19 Kan. 150. 
(2) The contestants’ bill alleging 
execution of will, death of the tes- 
tator’s first wife, execution of codi- 
cil, the testator’s second marriage and 
resulting revocation of will and codi- 
ceil, and execution of second codicil 
set out in bill, which codicil contain- 
ed a recital as to will annexed when 
there was no will annexed, was held 
sufficient to require an answer. 
Worley v. Worley, 150 N.E. 268, 320 
Ill. 61. (38) An allegation that pro- 
bate of will in common form was a 


eh. 
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can be of substantial benefit to the defendant re- 


[§ 737] 3. Actions To Contest Probate—a. Peti- 
tion—(1) In General. 
plaint must set forth with definiteness and certain- 
ty the facts on which plaintiff relies for relief,* with- 
out multifariousness.® 
in equity to contest a probated will,?® the proceed- 
ing is commenced by a bill framed as any other bill 
in equity would be framed,'! except that it is con- 
fined to the relief contemplated by the statute.’ 
Under the general rule! that the theory of a com- 
plaint must be determined from its general tenor 
and character, that is, on the theory most clearly out- 
lined by the leadings averments,'* the pleading must 
show that it is to contest a probated will.?® 


The bill, petition, or com- 


In ease of a statutory action 


Facts 


nullity was held to mean that the 
will, although admitted to probate, 
had no effect on rights of the testa- 
trix’ child and of those claiming under 
him, and chancellor had jurisdiction 
to determine the matter. King vy. 
King, (Tenn.) 59 S.W.(2d) 510. 


[d] Petition held sufficient as 
against demurrer.—Peale v. Ware, 63 
S.E. 581, 1381 Ga. 826. 


9. Matthews y. Sontheimer, 39 
Miss. 174; Brady v. McCosker, 1 N. 
Y. 214, 1 How.App.Cas. 480, 4 How. 
Pr, 29k 3 Deny 60s 


[a] Petition held not multifari- 
ous.—(1) A petition to set aside a 
will for the fraud of the executor in 
obtaining it, and also charging the 
falsity of a debt recognized in the 
will as due the executor from the tes- 
tator, and seeking a discovery as to 
both points, is not multifarious. Mat- 
thews v. Sontheimer, 39 Miss. 174. (2) 
A petition alleging that plaintiff is en- 
titled to all the real estate by in- 
heritance from his father and an- 
other and that the will through which 
alone defendants claim title to any 
part of the property is null and void 
is not void as being multifarious in 
containing a misjoinder of actions. 
Brady v. McCosker, 1 N.Y. 214, 1 
How.App.Cas. 480, 4 How.Pr. 291, 3 
Den. 610. (3) Nor is a bill subject 
to such objection for misjoinder of 
parties because of the joinder of the 
party charged with the fraud in pro- 
euring the execution of the will. 
Brady v. McCosker, supra. 


10. See supra § 692. 


11. Luther v. Luther, 13 N.E. 166, 
122 Ill. 558; Connolly v. Connolly, 32 
Gratt. (73 Va.) 657. 


12. See infra § 1740. 
13. See Pleading § 184. 


14 Crawfordsville Trust Co vw. 
Ramsey, 98 N.E. 177, 178 Ind. 258. 


15. Ex parte Walter, 80 So. 119, 
202 Ala. 281; Dibble v. Winter, 93 N. 
BE. 145, 247 Ill. 248; Crawfordsville 
Trust Co. v. Ramsey, 98 N.E. 177, 178 
Ind. 258; Haddon v. Crawford, 97 
N.E. 811, 49 Ind.App. 551. 


[a] Bill or petition held sufficient. 
—(1) Generally. Ex parte Walter, 80 
So. 119, 202 Ala. 281; Crawfordsville 
Trust Co. v. Ramsey, 98 N.E. 177, 178 
Ind. 258. (2) That the will was ob- 
tained through defendant’s fraud. 
Ree v. Winter, 93 N.E. 145, 247 Ilh 


{[b] Theory of complaint.—A com- 
plaint to set aside a will, alleging that 
plaintiff was born out of wedlock, and 
that the testator afterward married 


———————————————— LG) 
’ For later cases, developments and changes in the law see Annotations, same title and section number, 
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sufficient to give jurisdiction to the court must be 
However, if the court is one of general 
jurisdiction, the facts which give it jurisdiction 
of the subject need not affirmatively appear on the 
face of the complaint‘? but will be presumed, unless 
Moreover, there must be al- 
legations that the will is still in existence,!® and that 
it has been admitted to probate.?® Again, facts must 
be stated which show the petitioner’s right to con- 
test,*? and, if required, it must be alleged that all 
interested persons are made parties to the action.?? 
In some jurisdictions statutes require that the peti- 
tion contain an allegation that the names of the heirs 
are unknown, where such is the case? 


alleged.1¢ 


the contrary appear.!§ 


plaintiff's mother and acknowledg- 
ed plaintiff as their son, proceed- 
ed on the theory that plaintiff was 
legitimated. Haddon v. Crawford, 
97 N.E. 811, 49 Ind.App. 551. 


16. In re Anthony’s Estate, 15 P. 
(2d) 531, 127 Cal.App. 186; Wheeler 
v. Wheeler, 25 N.E. 588, 134 Ill. 522, 
10 L.R.A. 613; Thomas v. Wood, 61 


ae 132; Harris v. Harris, 61 Ind. 
[a] Rule applied.—(1) Plaintiffs 


must allege either that the action is 
brought in the county whereof the 
testator was an inhabitant immediate- 
ly previous to his death or that, if 
he was not an inhabitant of this state, 
that the,action is brought in the coun- 
ty in which he left assets or into 
which his assets might have come. 
Harris v. Harris, 61 Ind. 117; Thomas 
v. Wood, 61 Ind. 132. (2) A complaint 
on objection to probated will alleg- 
ing that decedent was a “resident” 
of the county is good against demur- 


rer. Ahearn vy. Burk, 99 N.E. 1004, 
179 Ind. 179. 
{b] Complaint or petition held suf- 


ficient.—In re Anthony’s Estate, 15 
P.(2d) 531, 127 Cal.App. 186; Harris 
v. Harris, 61 Ind. 117; Sutherland v. 
Hankins, 56 Ind. 343. 


17. Lee v. Templeton, 73 Ind. 
Kinnaman y. Kinnaman, 71 Ind. 


18. Lee v. Templeton, 73 Ind. 315; 
Kinnaman v. Kinnaman, 71 Ind. 417. 


19. Egbert v. Egbert, 217 S.W. 365, 
186 Ky. 486. 


[a] Petition held insufficient.—A 
widow’s petition, merely alleging exe- 
cution of a prior will making her 
sole devisee for life, and the fact 
that the testator safely kept it, with- 
out alleging how long he kept it, is 
insufficient to show her right to con- 
test the probated will on ground that 
the former will is in existence. Eg- 
bert v. Egbert, 217 S.W. 365, 186 Ky. 
486. 


20. Hutchinson v. Hutchinson, 95 
N.E. 148, 250 111. 170; Sours v. Shuler, 
181 N.E. 908, 42 Ohio App. 393. 


[a] Petition or complaint held 
sufficient.—It is sufficient, to give ju- 
risdiction of a suit to annul an order 
of probate, that the complaint alleged 
that an order was entered granting 
probate of the will, although it also 
alleges that the evidence was not 
heard in open court or by the judge. 
Hutchinson v. Hutchinson, 95 N.E. 
148, 250 Ill. 170. 


[b] Beason for rule. — The rule 
that before probate a will is without 


315; 
417. 


any -legal effect applies. Sours v. 
Shuler, 181 N.E. $08, 42 Ohio App. 
393. 


[ec] Admissions.—A petition by 
way of direct contest after probate 
in common form may waive necessary 
facts and formalities attending pro- 
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strued to be an 


vised,?® nor an 
testate.?® 


An allega- 


bate. In re Johnson’s Estate, 196 P. 
385, 100-Or. 142. 


Rule generally see supra § 601. 


21. Ala.—lLyons v. Campbell, 7 So. 
250, 88 Ala. 462; Johnston v. Haines- 
worth’s Heirs, 6 Ala. 443; Johnston v. 
eal aa 2) Ala. 7208: 


Cal.—In re Anthony’s Estate, 15 P. 
(2d) 531, 127 Cal.App. 186. 


Ga.—Peale v. Ware, 63 S.E. 
131 Ga. 826. 


Ind.—-Scott v. Farman, 89 Ind. 580. 


Mo.—Smith v. Smith, 37 S.W.(2d) 
902, 327 Mo. 632; Ewart v. Dalby, 5 
S.W.(2d) 428, 319 Mo. 108; State ex 
rel. Damon v. McQuillin, 152 S.W. 341, 
< Mo. 674, Ann.Cas.1914B 526. 


Y.—Ocobock v. EHeles, 55 N.Y.S. 
1118, 387 App.Div. 114. 


Wash.—In re Renton’s Estate, 
P. 145, 10 Wash. 533. 


W.Va.—Jackson v. Jackson, 99 S.E. 
259, 84 W.Va. 100. 


[a] Proper practice would require 
that facts sufficient to show plain- 
tiff’s interest be set forth in the body 
of the contestants’ petition. Gruen- 
rae v. Frank, 186 S.W. 1004, 267 Mo. 
((alay 


{b] Direct pecuniary interest in 
the final determination must be al- 
leged. Ewart v. Dalby, 5 S.W.(2d) 
428, 319 Mo. 108. 


[ec] Bill held sufficient.—Johnston 
v. Hainesworth’s Heirs, 6 Ala. 443; In 
re Anthony’s Estate, 15 P.(2d) 531, 
127 Cal.App. 186; Jackson v. Jackson, 
99 S.E. 259, 84 W.Va. 100. 


[d] Complaint or petition held in. 
sufficient.—Scott v. Farman, 89 Ind. 
580; State ex rel. Damon v. McQuil- 
lin, 152 S.W. 341, 246 Mo. 674, Ann. 
Cas.1914B 526; Ocobock v. Eeles, 55 
Ne Wersee lly og "App. Div. 114; Leather- 
wood v. Stephens, (Tex.Commn.App.) 
24 S.W.(2d) 819 [aff (Civ.App.) 13 S. 
W.(2d) 726). 


[e] Omission to name parties in- 
terested does not make the complaint 
insufficient to state a cause of action 
in view of Code Civ. Proc. §§ 488, 489, 
499. Judson v. Staley, 148 N.Y.S. 733, 
163 App.Div. 62, 13 Mills Surr. 172. 


22. Judson v. Staley, supra; Bru- 
ner v. Torrey, 125 N.Y.S. 915, 141 App. 
Div. 838; Early v. Nash, 124 N.Y.S. 
293, 189 App.Div. 736. 


[a] Complaint held insufficient.— 
(1) It is not sufficient to state that 
certain persons made parties “are the 
only persons entitled to any part of 
the estate,’’ or that they “are all the 
persons interested in the estate.” 
Bruner v. Torrey, 125 N.Y.S. 915, 141 
App.Div. 838. (2) An allegation that 
decedent left surviving certain par- 
ties named, her next of kin and only 
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tion that decedent executed the alleged will is con- 


allegation that all acts were done 


which are required to constitute execution, inelud- 
ing signing by testator when he had testamentary ¢a- 
pacity, and attestation in his presence by the requir- 
ed number of competent witnesses.?4 
need not contain a specific description of lands de- 


The petition 


allegation that deceased died in- 


A petition by an intervener, filed after 
the period of limitations, must contain allegations in 
avoidance of the bar.?7 


[§ 738] (2) Allegation 
General. It is necessary that the grounds of objec- 
tion to the probate be alleged in the bill or petition?® 


of Grounds?8’—(a) In 


heirs at law, was sufficient. Judson v. 
Staley, 148 N.Y.S. 733, 163 App.Div. 
62, 13 Mills Surr. 172. 


[b] Names of parties in interest 
(1) need not be stated (Sowell v. 
Sowell’s Adm’r, 40 Ala. 243), (2) al- 
though it is the better practice to do 
so (Sowell v. Sowell’s Adm’r, supra). 


23. See statutory provisions; and 
case infra this note. 


[a] In Texas, under Rev. St. art 
1875, an objection that a‘petition to 
contest a will failed to state the name 
of a successor in trust therein re- 
ferred to was not-well taken where 
subsequent allegations stated that the 
title of the trustee was vested either 
in the purchaser from him or in a 
bishop who was the authorized title 
holder for the beneficiary church. 
Cavanaugh v. Cavanaugh, (Civ.App.) 
238 S.W. 1019. 


24. Emhardt y. Collett, 131 N.E. 48, 
91 Inds 2:15: 

25. Wilson v. McDaniel, (Mo.) 190 
S.W. 3. 


{a] Reason for rule.—Since a will 
itself need not contain a specific de- 
scription of land devised, the petition 
likewise need not contain such de- 
scription. Wilson v. McDaniel, (Mo.) 
190 S.W. 3. ; 


Necessity of specific description in 
will see infra XII in 69 C.J. 


26. Dibble vy. Winter, 93 N.E. 145, 
247 Ill. 2438. 

27. Leatherwood Nes pee 
(Tex.Commn.App.) 24 W.(2d) 819 


[aff (Civ.App.) 13 Swe (a) 726). 


[a] Petition held insufficient.— 
Leatherwood _ v. Stephens, (Tex. 
Commn.App.) 24 S.W.(2d) 819 [aff 


(Civ.App.) 18 

28. 
(ORY 

29. Lyons v. Campbell, 7 So. 250, 
88 Ala. 462; Fletcher v. Henderson, 
(Mo.) 62 S.W.(2d) 849; 
Kendrick, 11 S.W.(2d) 16, 
310, 


fa] 


S.W.(2d) 726]. 
Particular grounds see infra § 


Adams _ v. 
321 Mo. 


Complaint held insufficient.— 
(1) Generally. Brock v. Keifer, 157 
P. 88, 59 Okl. 5. (2) A complaint at- 
tacking will and deed on ground of 
undue influence in execution states 
no cause of action against the will, 
but does state an equitable cause of 
action to cancel the deed. Brown vy. 
Heller, 227 P. 594, 30 N.M. 1. 


[b] Complaint held sufficient.—A 
petition which denied that the in- 
strument was the will of deceased, 
and that it was ambiguous, may be 
sufficient to raise the contention that 
a trust sought to be created out of the 
decedent’s property was invalid for 
want of a beneficiary. In re John- 
son’s Hstate, 196 P. 385, 100 Or. 142. 
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and that they are distinctly stated.2° The party con- 
testing is not confined to any single statutory ground 
of contest;?! but may allege any*? or all** of such 
grounds which go to the invalidity of the alleged 
will, or to a part thereof,?* without regard to con- 
sistency or repugnaney,®° and the court is not au- 
thorized to compel him to elect as to which he will 
Statement of the grounds in sep- 
arate paragraphs is not required.** In some jurisdic- 
tions it is a statutory requirement that, if a ground 
for contest prior to probate is relied on as a ground 
for contest of the probated will, the contestant must 
file a sworn written petition alleging that evidence 
discovered since the probate, the material facts of 
which are set forth, shows the existence of the 


seek to sustain.?® 


30. Peale v. Ware, 63 S.E. 581, 131 
Ga. 826; In re Mendenhall’s Will, 72 
P. 318, 73 P. 1038, 43 Or. 542; Santiago 
v. Somonte, 20 Porto Rico 305, 


[a] In Alabama (1) prior to a stat- 
utory requirement as to the alle- 
gations (Barksdale v. Davis, 22 So. 
tie i4 Ala. (623), ¢2)) the rule: was 
that the contestant need allege noth- 
ing more than his interest entitling 
him to contest, with prayer for relief 
(Johnston v. Hainesworth’s Heirs, 6 
Ala. 443; Johnston v. Glasscock, 2 
Ala. 218]), (3) such ruling being con- 
sistent with the principle that the 
burden was on him who set up the 
validity of the will (Barksdale v. 
Davis, supra). (4) However, the 
purpose of Code §§ 1989, 2000 was to 
require the contestant, by written 
procedure, to set forth the grounds 
on which he relied and to confime the 
trial, after proof of due execution, to 
Such issues. Barksdale v. Davis, 
supra. (5) Hence, in accordance with 
the general rule of eyguity pleading 
(see Equity § 405), (6) complainant 
must distinctly allege the facts on 
which he relies for relief (Barksdale 
v. Davis, supra). 


31. Hays v. Bowdoin, 49 So. 122, 
159 Ala. 600; Ellis v. Crawson, 41 So. 
942, 147 Ala. 294. 


32. Hays v. Bowdoin, 49 So. 122, 
159 Ala. 600; Ellis v. Crawson, 41 So. 
942, 147 Ala. 294; McDonald v. Mc- 
Donald, 41 N.E. 336, 142 Ind. 55. 


[a] Allegations as to acts prior to 
time of making will state no cause 
of action. Succession of Schlum- 
brecht, 70 So. 76, 188 La. 173. 


33. Hays v. Bowdoin, 49 So. 122, 
159 Ala. 600; Ellis v. Crawson, 41 So. 
942, 147 Ala. 294; McDonald v. Mc- 
Donald, 41 N.E. 336, 142 Ind. 55. 


64. Lyons v. Campbell, 7 So. 250, 
88 Ala. 462. 


35. Hays v. Bowdoin, 49 So. 122, 
159 Ala. 600; McDonald v. McDonald, 
41 N.E. 336, 142 Ind. 55. 


[a] Statutory requirement of veri- 
fication does not necessarily imply 
that the grounds of the contest shall 
be consistent. McDonald v. McDon- 
ald, 41 N.E. 336, 142 Ind. 55. 


[b] Allegations not inconsistent.— 
An allegation that the testator was 
of unsound mind, at the time of the 
alleged execution of the will is not 
necessarily inconsistent with an al- 
legation that the execution of the will 
was procured by undue influence on 
the part of the beneficiary on the tes- 
tator. Hays v. Bowdoin, 49 So. 122, 
159 Ala. 600. 


36. McDonald v. McDonald, 41 N.E. 
336, 142 Ind. 55. 


WILLS 


bill must allege 


ing mind.4? 


37. McDonald v. McDonald, supra. 


38. In re Impunnubbee’s Hstate, 
152 P. 346, 49 Okl.:161. 


[a] Complaint or petition held in- 
sufficient.—in re Impunnubbee’s Es- 
tate, 152 P. 346, 49 Okl. 161. 

39. See Equity § 407. 


40. Barksdale v. Davis, 22 So. 17, 
114 Ala. 623. 


41. Ellis v. Crawson, 41 So. 942, 
147 Ala. 294; Barksdale v. Davis, 22 
So. 17, 114 Ala. 623; In re Sheppard’s 


Hstate, 85 BP. 312, 149 Cal. 219; Her- 
bert v. Berrier, 81 Ind. 1. 
[a] General allegation that ‘the 


will has been admitted to probate un- 
lawfully and without sufficient proof” 
is too vague and uncertain. The de- 
fects in the proof, or the facts mak- 
ing the “probate unlawful,” should be 
stated. Herbert v. Berrier, 81 Ind. 1. 


42. Batson v. Batson, 117 So. 10, 
217 Ala. 450; Hays v. Bowdoin, 49 So. 
122, 159 Ala. 600; In re Kilborn’s Es- 
tate, 112 PB. 52, 158 Cal. 598; Crozier’s 
Estate, 4 P. 412, 65 Cal. xix; Peters v. 


Fekete, 160 N.E. 594, 329 Ill. 268; 
Ramseyer v. Dennis, 116 N.E. 417, 
119 N.E. 716, 187 Ind. 420; Lange v. 


Dammier, 21 N.E. 749, 119 Ind. 567; 
Willett v. Porter, 42 Ind. 250; Ken- 
worthy v. Williams, 5 Ind. 375. 


[a] Thus (1) an allegation that 
at the time of making and subscrib- 
ing the instrument the testatrix was 
not ‘of sound mind or memory or in 
any respect capable of making a will” 
is a sufficient allegation. In re Kil- 
born’s Hstate, 112 P. 52, 158 Cal. 593. 
(2) So, also, an averment that at the 
time of signing the supposed will the 
testator ‘‘was not of sound and dis- 
posing mind, but, on the contrary, 
said deceased was at said time of un- 


sound mind” is sufficient. Crozier’s 
Estate, 4 P. 412, 65 Cal. xix; Hall v. 


Mercantile Trust Co., (Mo.) 59 S.W. 
(2d) 664. 


[b] General allegation that de- 
ceased was of unsound mind includes 
every species of unsoundness of 
mind. Willett v. Porter, 42 Ind. 250. 


[ec] Complaint or petition held 
sufficient.—(1) Black v. Black, 289 
P. 480, 181 Kan. 154. (2) Generally. 
Rock v. Keller, 278 S.W. 759, 312 Mo. 
458. (3) Allegation that the testa- 
trix was “mentally unable to make a 
will” at the time of making the al- 
leged will may be sufficient to state 
unsoundness of mind. Ellis v. Craw- 
son, 41 So. 942, 147 Ala. 294. (4) An 
allegation by the contestant of a will 
that the mind of decedent was weak, 
debilitated, and deranged to such an 
extent as to incapacitate him from 
making or undertaking a will or codi- 


will was not duly executed is sutficient.** 
some jurisdictions a general averment of undue exe- 
eution is sufficient,+4+ the general rule is that, where 
the ground of contest is fraud*® or, although there is 


[§§ 738-739 


ground or grounds relied on and that such were not 
known at the time of the probate.*® 


[§ 739] (b) Particular Grounds. 
with the general rule of equity pleading?® that the 


In accordance 


facts and not conelusions,*® mere 


general statements or conclusions as to the grounds 
of the contest will not suffice.*? 
mind is the ground relied on, it is sufficient to state 
that deceased, at the time of the alleged execution 
of the proposed paper, was not of sound and dispos- 
So, also, a general averment that the 


If unsoundness of 


While in 


cil tenders an issue as to “the com- 
petency of, the decedent to make a 
last will and testament.” In re Kohl- 
ers, Eistate, 21 BP) 758, 79 Cal. 3ile- 


[d] Complaint or petition held in- 
eufficient.—(1) An allegation that the 
testator was seventy-nine years old 
and afflicted with an incurable mala- 
dy is not equivalent to an allegation 
of mental or physical incapacity to 
make the will sought to be annulled. 
Succession of Schlumbrecht, 70 So. 
76, 138 La. 173. (2) Allegations of a 
petition in a will contest that the tes- 
tator was physically delicate, weak, 
and infirm, and suffering with asthma 
at the time the will was executed, 
did not raise the issue of mental ca- 
pacity, where the petition thereafter 
alleged that the testator was depend- 
ent on others to manage his estate 
and that the will was procured by 
such others by their fraud and undue 
influence. Byrne vy. Byrne, 157 S.W. 
609, 250 Mo. 6382. 


[e] Interdiction.—Heirs were not 
entitled to attack will of deceased on 
ground of mental incapacity, where 
pleadings failed to allege interdiction. 
ucee es of Dahm, 120 So. 58, 167 

a. 5. 


[f] Waiver.—That the petition of 
the contestants which counted solely 
on the ground of undue influence and 
want of attestation waived the issues 
of testamentary capacity and execu- 
tion by decedent. Simpson y. Dur- 
bin, 186 P. 347, 68 Or. 518. 


43. Barksdale v. Davis, 22 So. 17, 
114 Ala. 623; Lange v. Dammier, 21 
N.E. 749, 119 Ind. 567. 


[a] 
ficient.—Ater v. McClure, 161 N.E. 129, 
329 Tl]. 519; In re Mendenhall’s Will, 
(2 Pe sls, oe. LOS, 45 OF 5405 


[b] Complaint or petition held in- 
sufficient.—An allegation that others 
prepared a typewritten instrument 
from which the testator read to the 
notary the purported will sought to 
be annulled was held not an allega- 
tion of illegality in the making of 
the will. Succession of Schlum- 
brecht, 70 So. 76, 138 La. 178. 


44. Wenning v. Teeple, 41 N.E. 600, 
144 Ind. 189; McDonald v. McDonald, 
41 N.E. 336, 142 Ind. 55; Reed v. Wat- 
son, 27 Ind. 443; Kenworthy v. Wil- 
liams, 5 Ind. 375. 


[a] Allegation of undue execution 
includes duress, fraud, or whatever 
else goes to show undue execution. 
Willett v. Porter, 42 Ind. 250; Ken- 
worthy v. Williams, 5 Ind. 375. 


45. Ellis v. Crawson, 41 So. 942, 
147 Ala. 294; Barksdale v. Davis, 22 
So. 17, 114 Ala. 623; Smith v. Boyd, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Complaint or petition held suf-. 


§§ 739-741] 


contrary authority,*® undue influence,47 or revoca- 
tion*® by a subsequent will,*® the specific facts must 
Moreover, where the ground relied on 
is fraud practiced on the court in obtaining the pro- 
bate, such fraud must be specifically averred in the 
A complaint, containing allegations that 
deceased was insane for a stated time prior to death 
and so incapable of revoking the will for asts of in- 
gratitude, cruel treatment, and grievous injuries on 
the part of the beneficiary toward deceased, does not 
So, also, a provision of a 
will cannot be attacked as null and void, illegal, and 
contrary to public pohey where such ground is not 


be set forth. 


petition.>°° 


allege a cause of action.>+ 


alleged in the pleading.®? 
[§ 740] (8) Prayer for Relief. 


86 N.W. 953, 127 Mich. 417; Gittings 
v. Jeffords, 239 S.W. 84, 292 Mo. 678; 
Story v. Story, 86 S.W. 225,'188 Mo. 
110s Vickery vi Hlobbsi-21 Tex. 570; 
73 Am.D. 238. 


[a] Reason for rule.—Otherwise 
the opposite party would be practi- 
eally without information of what 
he was called on to defend. Barks- 
dale v. Davis, 22 So. 17, 114 Ala. 623. 


[b] General averment of fraud is 
insufficient. Barksdale v. Davis, 22 
So. 17, 114 Ala. 623; Gittings v. Jef- 
fords, 239 S.W. 84, 292 Mo. 678. 


[ce] Precise manner in which fraud 
was accomplished need not be stated. 
Smith v. Boyd, 86 N.W. 953, 127 Mich. 
417. 


{d] Daches.—(1) The petition 
should contain allegations which wiil 
acquit the contestant of laches in set- 
ting up fraud (McCambridge v. Wal- 
raven, 41 A. 928, 88 Md. 378), (2) un- 
der the general rule of equity that, 
where there has been apparent laches 
in the prosecution of the suit, plain- 
tiff must set up in the petition spe- 
cific facts excusing the delay (Mc- 
Cambridge vy. Walraven, supra). (3) 
General rule see Equity § 422. 


[e] Bill, petition, or complaint held 
sufficient.—Succession of Gilmore, 102 
So. 94, 157 La. 1380; Smith v. Boyd, 86 
N.W. 953, 127 Mich. 417; Wickery v. 
HOpbS sole Nex, 570,13 Am... 238. 


{f] Bill, petition, or complaint 
held insufficient.—EPllis v. Crawson, 41 
So. 942, 147 Ala. 294; Craighead v. 
Alexander, 38 App.D.C. 229; Gittings 
v. Jeffords, 239 S.W. 84, 292 Mo. 678; 
ea v. Story, 86 S.W. 225, 188 Mo. 


46. Borton v. Borton, 143 So. 468, 
225 Ala. 457; Pirkl v. Ellenberger, 162 


NEW (91-119 Lowa. lii224— Scott v. 
Townsend, (Civ.App.) 159 S.W. 342 
[rev on other grounds 166 S.W. 1138, 


106 Tex. 322]. 


fa] Details need not be specified. 
Cunninghame vy. Herring, 70 So. 148, 
195 Ala. 469; Alexander vy. Gibson, 57 
So. 760, 176 Ala. 258. 


47. In re Graves’ Estate, 259 P. 
935, 202 Cal. 258; In re Bixler’s Hs- 
tate, 229 P. 704, 194 Cal. 585; In re 
Sheppard’s Estate, 85 P. 312, 149 Cal. 
219; Heavner v. Heavner, 174 N.E, 
418, 342 Ill. 321; Ater v. McClure, 161 
N.E. 129, 329 Ill. 519; Brown vy. Mitch- 
ell, 12 S.W. 606, 75 Tex. 9. 


[a] Allegation of infirmity of tes- 
tatrix is unnecessary for a sufficient 
pleading in a petition to contest pro- 
bate of will as having been the prod- 
uct of undue influence. In re Bixler’s 
Estate, 229 P. 704, 194 Cal. 585. 


[b] Averment of conclusion.—It 
is not sufficient to aver undue influ- 
ence as a conclusion. In re Shep- 


A prayer for re- 
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or complaint.°3 


void as a will.®® 


held.®® 


[§ 741] 


[68 C.J.] 975 


lief is generally a necessary allegation of the petition 
The contestant should pray for the 
specific relief contemplated by the statute, which is, 
generally speaking, either an issue devisavit vel 
non** or that the instrument be declared null and 


Where the action is in equity, the 


prayer for relief may be in the alternative for addi- 
tional relief to complainant should the will be up- 
Hven though the specific prayer is that the 
probate of the will be set aside and held for naught, 
relief in the form of correction or reformation of the 
probate may be given.®? 


(4) Verification. 


No verification of the 


petition or complaint is necessary,°® unless required 


pard’s Estate, 85 P. 312, 149 Cal. 219; 
Ater v. McClure, 161 N.E. 129, 329 
Ill. 519; Brown v._ Mitchell, 12 S.W. 
CKOKSS Hess Mikes: We 


[ec] Entire petition must be con- 
sidered in determining the sufficien- 
cy of the petition. In re Bixler’s Es- 
tate, 229 P. 704, 194 Cal. 585. 


{d] In Louisiana (1) allegation 
showing merely undue influence or 
captation is insufficient (Succession 
of Nelson, 112 So. 298, 163 La. 458), 
(2) since undue influence or captation 
is not a ground for contest (Succes- 
sion of Nelson, supra). 

[e] Mere opportunity for, or sus- 
picion of, undue influence is not a 
sufficient averment. Brown vy. Mitch- 


ell,-12, S.-W. 606, 75 Tex. 9. 
[f] Only ultimate, and not evi- 
dentiary, facts need be pleaded by 


petition to revoke probate, in charg- 
ing undue influence. conclusions of 
facts not being excluded. In re Bix- 
ler’s Hstate, 229 P. 704, 194 Cal. 585. 


[g] Complaint or petition held 
sufficlent.—Cunninghame v. Herring, 
70 So. 148, 195 Ala. 469; Alexander v. 
Gibson, 57 So. 760, 176 Ala. 258; In re 
Bixler’s Estate, 229 P. 704, 194 Cal. 
585; McKaig v. Appleton, 124 N.E. 
596, 289 Ill. 301; Black v. Black, 289 
P. 480, 131 Kan. 154; Sharp v. Losee, 
LEIS ee RILES IIGCM aeeah ak, aati ls 


{h] Complaint or petition held in- 
sufficient.—Field v. Camp, 193 F. 160 
[mod on other grounds 201 F. 682, 120 
C.C.A. 140]; Tucker v. Houston, 112 
So. 360, 216 Ala. 43; In re Sheppard’s 
Will, 85 P. 312, 149 Cal. 219; Heavner 
v. Heavner, 174 N.E. 413, 342 Ill. 321; 
Bowe v. Mitchell, 12 S.W. 606, 75 

ex. 9. 


[i] Relation between testatrix and 
third person.—Will contestant may 
plead relative to execution of a will 
by a third person, whose affairs were 
interrelated with those of proponent 
and testatrix. In re Graves’ Estate, 
259) P2935, 202 Cali258: 


48. Barksdale v. Davis, 22 So. 17, 
114 Ala. 623; In re Anthony’s Estate, 
15 P.(2d) 531, 127 Cal. App. 186. 


[a] Petition held sufficient.—That 
probated will was revoked by the tes- 
tatrix and that the contestants were 
her only surviving heirs. In re 
Anthony’s Estate, 15 P.(2d) 531, 127 
Cal.App. 186. 


49. Barksdale v. Davis, 22 So. 17, 
114 Ala. 623. 


[a] Petition held sufficient.—An 
allegation that the testator ‘‘made 
and executed, in the presence of wit- 
nesses, aS required by law, another 
will” thereby revoking the alleged 
will, sufficiently charges the execu- 
tion of such other will. Barksdale 
Vv. Davis, 22| So. 17, 114 Ala. 623. 


by statute®® or local usage.®° 


50. Gray v. Parks, 125 S.W. 1023, 
94 Ark. 39. 


[a] Petition or complaint held in- 
sufficient.—Gray v. Parks, 125 S.W. 
1023, 94 Ark. 39. 


51. Succession of Deubler, 71 So. 
846, 139 La. 551. 
52. In re Pittock’s Will, 199 P. 633, 
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53. Johnston v. Hainesworth’s 
Heirs, 6 Ala. 443; Johnston yv. Glass- 
cock, 2 Ala. 218. 


[aj] Bill held sufficient.—Johnston 
v. Hainesworth’s Heirs, 6 Ala. 443. 


54. Luther v. Luther, 13 N.E. 166, 


122 Ill. 558; Connolly v. Connolly, 32 
Gratt. Gis View) mooie 
[aj If petition to contest probated 


will raises purely legal question to 
be determined by the court, it need 
not pray for an issue devisavit vel 


non. Sartor v. Sartor, 39 Miss. 760. 
55. Sartor v. Sartor, supra. 


56. Caine v. Barnwell, 
120 Miss. 209. 


fa] Thus a bill relying on alleged 
implied revocation of the testatrix’s 
will by a deed, and praying that both 
wili and deed be canceled, and that 
complainant husband be adjudged 
true owner of land devised, was held 
triable in chancery, so that there was 
no objection to an alternative prayer 
that, if will should be held good, com- 
plainant be adjudged owner of an un- 
divided interest in lands which were 
the exempt homestead of the testa- 
trix and complainant. Caine v. Barn- 
well, 82 So. 65, 120 Miss. 209. 


57. Stephens v. Leatherwood, (Tex. 
Civ.App.) 295 S.W. 236. 


58. Matthews v. Sontheimer, 
Miss. 174. 


59. See statutory provisions; 
cases infra this note. 


{a] In Indiana (1) Rev. St. (1881) 
§ 2596, regulating the contest of wills, 
requires the complaint, setting forth 
the ground of the Contes’ to be 
verified. Mason v. Roll, 29 N.E. 1135, 
LO Ind 26009 C2)" Wahlen 2 Davis 
St. § 39, requires that the complaint 
be verified, this requirement is not 
jurisdictional (Sutherland v. Hankins, 
56 Ind. 343;\ Willett v. Porter, 42 Ind. 
250), 3). but merely gives the ad- 
versary the right to insist that the 
complaint be verified before he is re- 
quired to answer (Sutherland v. Han- 
kins, supra). (4) The requirement 
of 2 Gavin & H. 559 § 39 is complied 
with when the complaint is sworn to 
by any one or more of plaintiffs. 
Willett v. Porter, supra. 


60. Jeffreys v. stone 2 N.C. 438; 
Moss v. Vincent, 4 N.C. 


[a] Reason for in probate 


82 So. 65, 


39 


and 


976 [68 C.J.] 

[§ 742] b. Plea or Answer. Where the sole is- 
sue to be tried is prescribed by statute,°! it is held in 
some cases that no answer is contemplated or requir- 
ed.°? In most states the issue 1s raised by answer 
to the contestant’s pleading.®? Such answer must 
be responsive to the petition or complaint,°* and, it 
has been held, should set up the requisites of a good 
will.®> Allegations in the petition of evidentiary 
matters need not be controverted,®® and it is unnec- 
essary to answer allegations in affidavits after such 
allegations have been admitted to be false.*7 While 
estoppel is a defense to the contest proceeding,®® it 
must be properly alleged in the answer.®® A plea of 
the statute of limitations, not being a plea to the mer- 
its, cannot be added after the pleas have been enter- 
ed.*° 
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ed will admits all the allegations of fact in the bill 
which are properly pleaded.71_ In accordance with 
the general rule™? a demurrer to the entire bill must 
be overruled when one of the grounds alleged in the 
bill is good.7* So, also, a demurrer going to com- 
plainants’ right to maintain the suit does not lie if 
any one of them is entitled so to sue.** If jurisdic- 
tional facts are not alleged, a demurrer will lie.** 
So a bill alleging that the will probated was on a con- 
tract for a valuable consideration, and not denying 
the truth of such allegation, is subject to demurrer.*® 
Insufficiencies in particular allegations must be 
pointed out by special demurrer.‘7 <A speaking de- 
murrer is bad.78 Mere informality of the petition 
as to allegations therein contained,’® or possible va- 
riance between the petition and the probate record 


[§ 743] c. Demurrers and Motions. 
to a bill, petition, or complaint contesting a probat- 


is an act of a court of justice, and a 
consequent degree of solemnity is at- 
tached to it forthwith. Property is 
held under it, and many important af- 
fairs of the estate transacted by the 
executor, on its authority. The court 
therefore cannot sustain a petition, 
founded on a mere suggestion or as- 
sertion that it was fraudulently or ir- 
regularly obtained.’’ Moss v. Vincent, 
4 N.C. 298. ‘ 


{b] Sufficiency.—(1) The affidavit 
must be such that the deponents may 
be convicted of perjury, provided the 
contents of the document are false. 
Jeffreys v. Alston, 4 N.C. 438. (2) 
Within the meaning of such rule, an 
affidavit before a justice of the peace 
of another county is insufficient. Jef- 
freys v. Alston, supra. 


[c] In fennessee, although no 
statute requires a verification, the 
contestant’s pleading must be verified, 
or it will be dismissed on motion. 
Keith v. Raglan, 1 Coldw. 474. 


61. See infra § 854. 


62. Sullivan vy. Cassidy, 163 N.E. 
728, 29 Ohio App. 457 [aff 161 N.E. 
540, 118 Ohio St. 508]; Dew v. Reid, 
AQWN: ti.) 11S. oe tOhio St-519,. 1) Prob: 
Rep.Ann. 382; Reformed Presb. 
Church v. Nelson, 35 Ohio St. 638. 


[a] Reason for rule-—The answer 
could not raise an issue different from 
that which the statute required to be 
made up and tried by jury, nor affect 
the manner of determining the litiga- 
tion after bill filed. Dew v. Reid, 40 
N.H. 718, 52 Ohio St. 519, 1 Prob.Rep. 
Ann. 388. 

[b] Special plea permissible.—The 
question of a plaintiff’s interest or 
right to maintain a suit to contest a 
will should be made by a special plea, 
and should be tried and determined 
before the trial on the issue as to the 
validity of the will. Wilson v. Wilson, 
8 Ohio App. 258. 


| 63. Miller’ v. 
(Tenn,) 723. 5 

. Branstrator v. Crow, 69 N.E. 
668, 162 Ind. 362. 


Miller, 5 MHeisk. 


65. Johnston v. Glasscock, 2 Ala. 
218. 
66. In re Wall’s Hstate, 200 P. 929, 


187 Cal. 50. 


67. In re Ranger’s Estate, 169 N.Y. 
SL OUT. 

68. See supra §§ 677-679. 

69. Wall's Ex’r v. Dimmitt, 133 S. 


W. 768, 141,Ky. 715; Kelley v. Haz- 


attacked,®° is not ground for demurrer. 
tion of the relief to be awarded is not properly rais- 
ed by demurrer.*? 


A demurrer 


zard, 117 N.E. 182, 98 Ohio St. 19. 


[a] Plea held insufficient.—A plea 
of estoppel, alleging the contestant’s 
consent to the probate of the will and 
his retention of a legacy, which he 
had accepted thereunder by reason of 
the executor’s false and fraudulent 
representations, was insufficient. 
Kelley v. Hazzard, 117 N.E. 182, 96 
Ohio St. 19. 


70. Campbell & Co, 
Ex'r, 1 N.C. 54. 


71.. Worley v. Worley, 150 N.E. 
268, 320 Ill. 61; Crerar v. Williams, 
cores 467, 145 Ill. 625, 21 L.R.A. 


[a] Rule applied.—A demurrer to 
a, bill to contest a will which alleges 
that at the time of making the same 
the testator was not of sound mind, 
and that the will was procured by 
undue influence and fraud, does not 
admit that the testator was of un- 
sound mind, or that the will was pro- 
cured by fraud or undue influence, but 
simply means that the probate was an 
adjudication that he was of sound 
mind and that the will was his free 
act and deed, unless the same was 
set aside in the way pointed out, and 
that the same had. not been so vacat- 
ed. Selden v. Illinois Trust & Sav- 
ings Bank, 184 F. 872, 107 C.C.A. 196. 


72. 
43. 


73. Barksdale v. Davis, 22 So. 17, 
114 Ala. 623; Etter v. Armstrong, 46 
Ind. 197. 


7% Cain v. Burger, 121 So. 17, 219 
Ala. 10. 


[a] Demurrer for defect of parties 
defendant should point out the neces- 
sary defendants. Willett v. Porter, 42 
Ind. 250. 


{b] Where original bill is functus 
Officio except as to testamentary con- 
tostation, a demurrer to a bill to con- 
test a will and remove the estate in- 
to chancery for administration was 
properly sustained to the entire bill, 
where some complainants were not 
entitled to contest, and chancery had 
already assumed the administration 
of the estate. Braasch v. Worthing- 
ton, 67 So. 1008, 191 Ala, 210, Ann. 
Cas.1917C 903. 


[ce] Bill held sufficient.—A bill to 
contest a will showing in the body of 
the bill that the executor had quali- 
fied as such, and had taken charge of 
the estate, and calling for process 


v. Hester’s 


See Equity § 490 text and note 


The ques- 


Where a demurrer is overruled 


making him a party to the action as 
such executor, was held not subject to 
demurrer on the ground that, al- 
though not personally interested in 
the estate, he was made a party in his 
individual, and not in his representa- 
tive, capacity, although he was not 
designated as executor in the caption, 
Since the bill as a whole shows that 
he was joined in his representative 
capacity. Dersis vy. Dersis, 98 So. 
27, 210 Ala. 308. 


{[d] Bill held insufficient.—In an 
action to annul a portion of a will on 
the ground of nonexistence of a bene- 
ficiary, where the petition, although 
alleging such nonexistence, also set 
forth that the will had been admitted 
to probate on the application of the 
same beneficiary with no appeal from 
that judgment, it was subject to gen- 
eral demurrer. Haines v. Little, (Tex. 
Civ.App.) 242 S.W. 266. 


75. Wheeler v. Wheeler, 25 N.E. 
588, 184 Ill. 522, 10 L.R.A. 613. 


[a] Rule applied.—(1) A com- 
plaint which does not show that de- 
fendant is an interested party is de- 
murrable for failing to state facts 
sufficient to constitute a cause of ac- 
tion against him. Smith v. Smith, 37 
S.W.(2d) 902, 327 Mo. 632; Simpson 
v. Lorsch, 100 N.Y.S. 5385, 50 Mise. 
398; Jackson v. Jackson, 99 S.E. 
259, 84 W.Va. 100. (2) Likewise, a 
complaint affirmatively showing lack 
of interest in complainant is demurra- 
ble. Jackson v. Jackson, supra. (3) 
Bill not filed within time specified is 
demurrable. Peacock y. Churchill, 38 
TH ADD. 634; Potts v. Felton, 70 Ind. 


76. Walker v. Yarbrough, 76 So. 
390, 200 Ala. 458. 


77. Peale v. Ware, 63 S.E. 581, 131 
Ga. 826. 


78. Peale v. Ware, supra. 


{a] Thus, where it appears from 
the face of the petition that seven 
years had not elapsed since the pro- 
bate in common form, a demurrer on 
the ground that seven years had 
elapsed is a speaking demurrer, and 
is bad. Peale v. Ware, 63 S.E. 581, 
131 Ga. 826. 


79. Genau v. Abbott, 93 N.W. 942, 
68 Neb. 117. 
80. Genau v. Abbott, supra. 


81. Hays v. Bowdoin, 49 So. 122, 
159 Ala. 600; HEllis v. Crawson, 41 So. 
942, 147 Ala. 294. 


SD 
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on the ground that the petition fails to state facts 
sufficient to constitute a cause of action, in that the 
interest of the contestant is not alleged, such ruling 
necessarily means that the court holds that the con- 
testant has the required interest.s? A plea or answer 
which purports to answer the whole complaint, and 
the matters therein pleaded, but which amounts only 
to a partial defense, is bad on demurrer.*? Under 
the general rule of equity pleading that the court 
may strike out impertinent matter,®* allegations in 
the bill not affecting the issue are impertinent mat- 
ters which may be expunged.®* The fact that the pe- 
tition may be informal®® or open to objections as to 
particular allegations,*’ or that there may be a va- 
riance between the allegations of the petition and 
the probate record,®® is not ground for striking the 
petition. If the contestant properly objected to a 
motion to dismiss the contest at the time the motion 
was made, but the court improperly entertained the 
motion and heard evidence thereon, the contestant’s 
failure to object to such evidence does not waive 
his right to object to the motion.®® 


[§ 744] d. Bill of Particulars. While, where un- 
due influence is charged, a bill of particulars will 
be allowed as to the names of the persons charged 
with exerting such influence, so far as known to the 


82. Smith v. Smith, 37 S.W.(2d) 


902, 327 Mo. 632. 18, 30 Wash. 406. 
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Wash.—Richardson v. Moore, 71 P. 
Parsons y. Balson, 109 N.W. 


Rule applied.—(1) An amend- 
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contestant,®° except where statutes provide other- 
wise,’ no bill of particulars will be allowed as to the 
manner, mode, and time of the acts constituting the 
undue influence.®? 


[§ 745] e. Amendments. Where the court has 
obtained jurisdiction, it is proper to allow an amend- 
ment of the petition,®* particularly where statutes 
so provide,®* even after issue is joined, if the sub- 
stance of the demand is not altered by the amend- 
ment, where statutes so provide,®® unless the amend- 
ment would introduce a new and independent ground 
of contest after the expiration of the statutory peri- 
od for contesting the will,?® or unless after the evi- 
dence has been presented the requested amendment 
does not conform to such proof.®* The allowance of 
an amendment to the petition is mainly within the 
discretion of the trial court.°* It is of course neces- 
sary that the application for the amendment be time- 
ly,°® and an amendment during the term of court 
which restores jurisdiction taken away by a prior 
amendment is timely, even though allowed after the 
time within which the court could acquire jurisdic- 
tion.t So, also, the plea or answer may be amended,” 


‘the allowance being a matter within the discretion of 


ments as to undue influence, not ex- 
planatory or in amplification of an 
original charge in the petition, made 
after the statutory period following 
the probate, are not allowable. In re 
Wilson’s Estate, supra. 


83. Roberts v. Abbott, 26 N.E. 565, Wis. 
£27 Ind: 83. 136, 129 Wis. 311. 
84. See Equity § 387. [a] 


5. Ex parte Walter, 80 So. 119, 


8. 
202 Ala. 281. 


{a] Rule applied.—(1) In a suit 
to contest a foreign will, an attack 
on the validity of a former judgment 
admitting the will to probate, to 
which plaintiffs were not parties, does 
not defeat the validity of the petition 
to contest the will, even though it 
was unnecessary for plaintiffs to have 
attacked the former decree. Cava- 
naugh v. Cavanaugh, (Tex.Civ.App.) 
238 S.W. 1019. (2) Deeds and writ- 
ings referred to in the will may be 
stricken from the complaint. Renner 
Vv. Hanna, 114 N.E. 976, 186 Ind. 43; 
Summers v. Copeland, 25 N.E. 555, 125 
Ind. 466. 

e6. Genau v. Abbott, 93 N.W. 942, 
68 Neb. 117. 


87. Genau v. Abbott, supra. 


88. Genau v. Abbott, supra. 


89. Smith v. Smith, 37 S.W.(2d) 
902, 327 Mo. 632. 


SO. Robins v. Nat. 
Ont.L. 384. 

91. See statutory provisions; 
case infra this note. 

[a] In British Columbia a bill of 
particulars may be had as to the acts 
relied on as showing undue influence, 
under Rule 160. Hopper v. Dunsmuir, 
LOMB C159" 

92. Robins v. 
Ont.L. 384. 

93. Cal.—In re Wilson’s Estate, 49 
Pago Tid key Cale262, 2 brobp.Rep. 
vain. 7; 

Ill.—Sinnet v. Bowman, 37 N.E. 885, 
151 Ill. 146. See American Bible Soc. 
v. Price, 5 N.H. 126, 115 Ill. 623 (dic- 
tum). 

Mo.—Smith v. Smith, 37 S.W.(2d) 


Trust -Co., 55 


and 


Nat. Trust iCo:,. 155 


“902, 327 Mo. 632. 


Pa.—Cahill’s Estate,’ 21 Pa.Dist. 
660. 


ment to set up the claims of the peti- 
tioner as an after-born child may be 
allowed. Parsons v. Balson, 109 N.W. 
136, 129 Wis. 311. (2) Where the 
petition does not show the contestant’s 
interest in a will or property of de- 
ceased, and evidence of such interest 
has been received, the petition may 
be amended to correspond with the 
proof. Richardson v. Moore, 71 P. 
18, 30 Wash. 406. (3) An amendment 
merely an amplification of the charge 
in the petition of undue influence is 
proper. In re Wilson’s Estate, 49 P. 
172, 117 Cal. 262, 2 Prob.Rep.Ann. 7; 
Sinnet v. Bowman, 87 N.E. 885, 151 
Ill. 146. 


94. See statutory provisions; 
case infra this note. 


[a] Im Ohio, under Gen. Code § 
113638, providing for the amendment 
of any pleading, process, or proceed- 
ing by insertion of material allega- 
tions either before or after judgment, 
an amendment inserting that will was 
previously admitted to probate is 
properly allowed. Sours v. Shuler, 
181 N.E. 908, 42 Ohio App. 393. 


and 


95. See statutory provisions; and 
case infra this note. 
{a] In Mouisiana, under Code 


Pract. art 419, an amendment which 
would discontinue a part of the peti- 
tion offering to accept legacies under 
conditions imposed by the will would 
change the nature of a part of the 
demand, and cannot be _ allowed. 
Rouzan’s Succession, 7 Rob. 436. 


96. In re Wilson’s Estate, 49 P. 
172, 711, 117 Cal. 262, 2 Prob.Rep.Ann. 
Hs 


{a] Rule applied.—(1) The peti- 
tion may not be amended so as to set 
up fraud as a ground of contest where 
the amendment is offered after expira- 
tion of the statutory period for con- 
testing the probate. In re Wilson’s 
Estate, 49 P. 172, 711, 117 Cal. 262, 2 
Prob.Rep.Ann. 7. (2) So amend- 


97. Lloyd v. Rush, 113 N.E. 122, 
273 Ill. 489. 


98. In re Carson’s Estate, 194 P. 
5y 184) Cal. 43% 17 Avis Re 239) te mene 
Sheppard’s Estate, 85 P. 312, 149 Cal. 
219; Rouzan’s Succession, 7 Rob. 
(La.) 436. 


[a] Reasonable discretion.—(1) 
Discretion must be reasonably exer- 
cised, so that the case may, so far 
as possible, be determined on the real 
facts. In re Carson’s Estate, 194 P. 
5, 184 Cal. 48%. 7. Axia Re eagePae) 
Where the origins] petition for con- 
test of a will alleged fraud by the 
residuary legatee in representing that 
he was free to marry the testatrix, 
whereas in fact he then had a wife 
living and undivorced, it was error 
for the trial court, in the absence of 
any showing of inexcusable delay by 
the contestants or surprise to the 
contestee, to refuse leave to file an 
amended petition, alleging that at 
the time of his marriage to the testa- 
trix the contestee had several wives 
living and undivorced. In re Car- 
son’s Hstate, supra. : 


99. In re Sheppard’s Estate, 85 P. 
312, 149 Cal. 219; McCambridge v. 
Walraven, 41 A. 928, 88 Md. 878. 


[a] Denial on ground of laches.— 
Request one year after probate. In 
re Sheppard’s Hstate, 85 P. 312, 149 
Cal. 219; McCambridge vy. Walraven, 
41 A. 928, 88 Md. 378. 


1. Hutchinson v.. Hutchinson, 95 
N.E. 148, 250 Ill. 170. 


[a] Reason for rule.—The general 
rule (1) that the term of court is re- 
garded as a single day (see Courts § 
222 text and note 82), (2) to which all 
the proceedings of the term have ref- 
erence (see Courts § 222 text and 
note 83), (3) applies (Hutchinson y. 
Hutchinson, 95 N.E. 1438, 250 Ill. 170). 


2. Fielding y. Fitzgerald, 22 N.B. 
592, LOOP Ll) P4387. 
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the trial court,* provided the motion be accompanied 
by an affidavit of the truth of the matters of the 
proposed amendment, or by other evidence of similar 


import.* 


[§ 746] f. Issues, Proof, and Variance. 
action to contest a will previously presented for pro- 
bate, the issues are ordinarily confined to those rais- 
ed by the pleadings,® or by direction of the court,® or 
both,’ although in some jurisdictions statutes pro- 
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shall be whether the writing produced is the last 
will or codicil of the testator.® 
ecution is a distinct issue,? entirely consistent with 


The issue of due ex- 


lack of testamentary capacity’® or undue influence. 


In an 


vide that the issue on a contest of a probated will 


3. Fielding v. Fitzgerald, supra; 
ae v. Golfinopulos, (Mo.) 233 S.W. 
069. 


4. Fielding v. Fitzgerald, 22 N.E. 
592, 130 Til. 437, 


[a] Reason for rule.—‘It would, 
to say the least, be but trifling with 
the court to allow a party, as here, 
after proceeding to the trial of the 
issue presented by his answer, and 
being defeated therein, upon his mere 
request, unsupported by any evidence 
of mistake in his former answer, to 
take back this admission and present 
a@ new issue,—that of whether the 
will has been probated, within the 
meaning of that word as used in the 
section of the statute under which 
the bill was filed.” Fielding v. Fitz- 
gerald, 22 N.E. 592, 130 Ill. 437, 441. 


5. Stephens v. Richardson, 66 So. 
497, 189 Ala. 360. 


[a] Particular issues raised.—(1) 
Caveat to will and answer raised is- 
sues of testamentary capacity, undue 
influence, and caveator’s knowledge of 
facts when paid legacy. Schmidt v. 
Johnston, 140 A. 87, 154 Md. 125. (2) 
Whether the order of probate was en- 
tered on a proper showing, or was 
based on any evidence, cannot be con- 
sidered where action is based on 
mental incapacity. Hutchinson § v. 
Hutchinson, 95 N.E. 1438, 250 Il). 170. 


6. Stephens v. Richardson, 66 So. 
497, 189 Ala. 360. 


7. Stephens v. Richardson, supra. 


8. See statutory provisions; and 
case infra this note. 
[a] In Ohio the statutory issue 


prescribed by Rev. St. § 5858 cannot 
be varied or restricted by averments 
in the pleadings, whether controvert- 
ed or not. Dew v. Reid, 40 N.E. 718, 
52 Ohio St. 519, 1 Prob.Rep.Ann. 382. 


9. Kaplan v. Coleman, 60 So. 885, 
180 Ala. 267. 


10. Kaplan v. Coleman, supra. 

11. Kaplan vy. Coleman, supra. 

12. Gruender vy. Frank, 186 S.W. 
1004, 267 Mo. 713. 


13. Dew v: Reid, 40 N.B. 718, 52 
Ohio St. 519, 1 Prob.Rep.Ann. 382. 


[a] Interest of contestant.—In a 
suit to contest a will under the stat- 
ute requiring that the contestant 
have an interest, such interest must 
be proven on the trial. Gruender v. 
Frank, 186 S.W. 1004, 267 Mo. 713. 


[b] Statutory issue.——Any compe- 
tent evidence tending to prove that 
the instrument in contest is not the 
valid will of the testator is admis- 
sible, and should receive proper con- 
sideration by the jury, although the 
specific ground of contest to which 
the evidence relates is not alleged in 
the petition. Dew v. Reid, 40 N.E. 
718, 52 Ohio St. 519, 1 Prob.Rep.Ann. 
382. 


14. 
612. 


Standley v. Moss, 114 Ill.App. 


General rule see Pleading § 1167. 


15. Walker v. Struthers, 112 N.E. 
961, 273 Ill. 387; Standley v. Moss, 114 
Ill.App. 612; Lawson’s Heirs v. Law- 
son’s Ex’rs, 12 La.Ann. 603, 607 (per 
Merrick, C. J.); Fletcher v. Hender- 
son, (Mo.) 62 S.W.(2d) 849; Adams v. 
Kendrick, 11 S:W.(2d), 16, 321 Mo: 
310; Wood vy. Carpenter, 66 S.W. 172, 
166 Mo. 465; Jackson v. Hardin, 83 
Mo. 175; Rogers v. Troost’s Adm’, 51 
Mo. 470. 


“The rule that imposes upon the 
assailants of a will the duty of stat- 
ing in their bill of complaint the 
ground upon which it is claimed that 
the will which has already been ad- 
mitted to probate is invalid, is emi- 
nently just and equitable, since it 
enables those who claim under the 
will to prepare for trial upon the real 
issues upon which the controversy is 
to be decided, and prevents them be- 
ing taken by surprise by the testi- 
mony introduced.’”’ Purdy v. Hall, 25 
N.E. 645, 647, 134 Ill. 298. 


fa] Other statements.—(1) When 
a bill in chancery is filed for the pur- 
pose of setting aside the probate of 
a will, the prima facie case made in 
favor of the validity of the will can 
be impeached only on the particular 
grounds alleged in the bill. Huffman 
v. Graves, 92 N.E. 289, 245 Ill. 440; 
Waters v. Waters, 78 N.E. 1, 222 Ill. 
26, 113 7Am:SiR. 3595) Purdy vo Hall, 
25 N.E. 645, 134 Ill. 298. (2) Prima 
facie case in favor of will see infra 
§ 760. (3) Complainant cannot al- 
lege one ground otf complaint and re- 
cover on another not alleged. Stand- 
ley v. Moss, 114 Ill.App. 612. See to 
here effect Jackson v. Hardin, 83 Mo. 


[b] Rule applied.—(1) Failure to 
allege in the complaint as grounds 
for contest the mental and physical 
incapacity of deceased renders inad- 
missible proof of such matter. San- 
tiago et al. v. Somonte et al., 20 Por- 
to Rico 305. (2) Where the bill con- 
tains allegations of mental unsound- 
ness of deceased and undue influence, 
proof of defective execution is not 
admissible (Huffman vy. Graves, 92 N. 
BH. 289,245 Ill, 440), (8) as is: also 
proof that deceased did not know the 
contents of the will, did not read the 
will, and that it was never read to de- 
ceased (Waters v. Waters, 78 N.E. 1, 
222s UI 26) ) Liss cAI nes oO) en aCe) 
Under allegations in the bill of undue 
influence and fraud, proof of improp- 
er or defective execution is not ad- 
missible. Purdy v. Hall, 25 N.E. 645, 
134 Ill. 298. (5) Where the ground al- 
leged in the bill is defective attesta- 
tion, incompetency of the witnesses 
cannot be relied on. Standley v. 
Moss, 114 Ill.App. 612. (6) Evidence 
of undue influence or fraud should 
not have been received. Stephens v. 
Richardson, 66 So. 497, 189 Ala. 360. 
(7) Where witness to a will did not 
testify, complainants could not, un- 
der bill of complaint not based on the 
ground, raise question before jury of 


A general denial may be sufficient to raise the issue 
of the contestant’s interest.” 
commensurate with,t® and, in accordance with the 
general rule of pleading,'* must be limited by,'® the 
issues raised. Material facts specifically denied must | 


The proof may be 


his incompetency as a witness to the 
will because of interest. Walker v. 
Struthers, 112 N.E. 961, 273 Ill. 387. 
(8) Where the bill does not contain 
allegations that deceased’s wife, and 
not deceased, signed the will, proof of 
such matter is inadmissible. Wood 
v. Carpenter, 66 S.W. 172, 166 Mo. 
465. (9) Court cannot hold that the 
testatrix acquired title to jewelry 
by prescription, where no plea of pre- 
scription was filed. Succession of 
Marion, 112 So. 667, 163 La. 734. (10) 
Where the source of an estate devised 
had no bearing on the issues, refusal 
to permit the source of the estate to 
be traced was not error. Johnson v. 
Johnson, 91 So. 260, 206 Ala. 523. 
(11) With the exception of mental in- 
capacity, all objections to the validity 
ef a will, which may be urged as 
ground of contest, under Burns St. 
Annot. (1908) § 3154, including insuf- 
ficiency of attestation, may be proved 
under an allegation that the will was 
unduly executed. Wiley v. Gordan, 
104 N.E. 500, 181 Ind. 252. (12) Un- 
der a general allegation of undue ex- 
ecution of a will the validity and pro- 
bate of which is contested, every spe- 
cies of duress, fraud, undue influence, 
or whatever else points out undue ex- 
ecution may be shown. Thompson v. 
Miller, 107 N.E. 74, 182 Ind. 545. 
(13) Under a general allegation of 
undue execution, plaintiffs may prove 
separate causes of action based on 
duress, undue influence, or fraud. 
Barr v. Sumner, 107 N.E. 675, 109 N. 
EK. 193, 183 Ind. 402. (14) Under the 
allegations of unsoundness of mind 
and undue execution, evidence tend- 
ing to show undue influence is ad- 
missible. Phillips v. Gammon, 124 N. 
EB, 699, 188 Ind. 497. (15) Petition, 
in proceeding to set aside probate al- 
leging that instrument probated was 
not decedent’s last will, was held suf- 
ficient to admit evidence of the exist- 
ence of a later will. Melhase v. Mel- 
hase, 171 P. 216, 87 Or. 590. (16) Evi- 
dence that women contesting will 
were married over twenty years be- 
fore trial was held not available to 
defeat limitation, in the absence of 
answer to plea thereof, within Rey. 
St. (1925) arts 5534, 5535. Stephens 
v. Leatherwood, (Tex.Civ.App.) 295 
S.W. 236. (17) Allegations of peti- 
tion in suit to set aside will after pro- 
bate thereof were held insufficient to 
present issue of insane delusion of 
the testatrix in regard to her brothers 
as ground for setting aside will. Hall 
v. Mercantile Trust Co., (Mo.) 59 S. 
W.(2d) 664. 

[ec] In contest on ground of fraud, 
where the pleader identifies the fraud 
by a specification, he will be held to 
the precise specification pleaded. 
Gittings v. Jeffords, 239 S.W. 84, 292 


Mo. 678; Story v. Story, 86 S.W. 225, 
188 Mo. 110. 
[d] Where insane delusion is spec- 


ified in the pleading, admitting evi- 
dence as to insane delusions of the 
testator other than the one alleged 
in the petition is error. Adams v. 
Kendrick, 11 S.W.(2d) 16, 321 Mo. 310. 


ae 
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be proved.'® 


In General. 


16. Solari v. Barras, 13 So. 627, 45 
La.Ann. 1128. 


[a] Rule applied.—If heirship is 
specifically denied in the answer, it 
must be proved. Solari v. Barras, 13 
So. 627, 45 La.Ann,. 1128. 


17. Kostelecky v. Scherhart, 68 N. 
W. 591, 99 Iowa 120; WHeinbach vy. 
Heinbach, 202 S.W. 1123, 274 Mo. 301. 


[a] Rule applied.—Where answer 
expressly admitted that husband went 
“through the form of executing the 
purported will,” “that the same was 
made,”’ and that the widow “prevailed 
upon and coerced his making a will in 
her favor,” due execution was not in 
issue, but merely the husband’s ca- 
pacity. Heinbach v. Heinbach, 202 S. 
W. 1123, 274 Mo. 301, 


[b] Where execution of willis ad- 
mitted, the testimony of attesting 
witnesses is not admissible. Town- 
shend v. Townshend, 7 Gill (Md.) 10. 
But see In re Stetson’s Will, 44 N.E. 
1085, 167 Mass. 55, 39 L.R.A. 715 (con- 
taining dictum that, even if the ex- 
ecution of the will be expressly ad- 
mitted, subscribing witnesses may be 
called to testify as such). 


18. Evidence: 
As to particular matters: 


Character of document as will or 
other instrument see supra § 250. 


Fraud, mistake, and undue influence 
see supra §§ 449-477. 

Testamentary capacity see supra §§ 
43-100. 

In aid of construction of will see in- 
fra §§ 1172-1189 in 69 C.J. 
Reception of evidence and order of 

proof see infra §§ 879-885. 

19. Ala.—Reynolds v. Massey, 122 
So. 29, 219 Ala. 265; Baker v. Eastis, 
110 So. 705, 215 Ala. 402; Woodroof 
v. Hundley, 32 So. 570, 133 Ala. 395. 

Alaska.—In re Person’s Will, 7 
Alaska 466. 

Cal.—In re Relph’s Estate, 221 P. 
861, 192 Cal. 451. 

Conn.—Appeal of Pope, 104 A. 241, 
93 Conn. 53. 


Del.—Jamison vy. Jamison’s Will, 8 


Del. 108; Lodge v. Lodge’s Will, 7 
Del. 418; Sutton v. Sutton, 5 Del. 
459; St. James’ Church y. Walker, 1 


Del.Ch. 284. 


Ga.—May v. May, 165 S.E. 617, 175 
Ga. 693; Ellis v. O’Neal, 165 S.E. 751, 
175 Ga. 652; Edenfield v. Boyd, 84 
S.E. 436, 143 Ga. 95; Harp v. Adams, 
82 S.E. 246, 142 Ga. 5; Oxford v. Ox- 
ford, 71 S.E. 883, 136 Ga. 589; Mobley 
v. Lion, 67 S.BH. 668, 134 Ga. 125, 137 
Am.S.R. 213, 19 Ann.Cas. 1004; Peale 
Wen ware, 63 Sib> b8il- 31 Ga. 826; 
Brown v. McBride, 58 S.E. 702, 129 Ga. 
92; Wetter v. Habersham, 60 Ga. 193; 
Evans y. Arnold, 52 Ga. 169; Mealing 
v. Pace, 14 Ga. 596; Ragan v. Ragan, 
33 Ga.Suppl. 106. 


Idaho.—Head vy. Nixon, 128 P. 557, 
22 Idaho 765. 


Ill.— Miller v. Blumenshine, 175 N. 
ola eno Lo ao UbweS LnaiOn CAGUa- Et. 18.6.2'5 
Dial v. Welker, 163 N.E. 772, 332 Ill. 
509; Peters v. Fekete, 160 N.E. 594, 


But evidence is unnecessary to estab- 
lish a fact admitted in the pleadings.!7 

[§ 747] Q. Evidence*!S—1. Presumptions 
Burden of Proof—a. In Probate Proceedings—(1) 
It is a general principle that, in pro- 
ceedings for the probate of a will, the burden of 
proving it rests on the proponent,?® 


WILLS 


and 


who must satis- 


329 Ill. 268; Grosh v. Acom, 156 N.E. 
485, 325 Ill. 474; Sellers v. Kincaid, 135 
N.E. 429, 303 Ill. 216; Donovan vy. St. 
Joseph’s Home, 129 N.H. 1, 295 Ill. 
125; Wiijenou v. Handlon, 69 N.H. 892, 
207 Til. 104; Smith v. Henline, 51 N. 
BH. 227, 174 Ill. 184, 4, Prob-Rep.Ann. 
61. 


Ind.—Johnson v. Samuels, 114 N.E. 
977, 186 Indi 56; McReynolds wv. 
Smith, 86 N.E. 1009, 172 Ind. 336. See 
Craney v. Todd, 175 N.E. 136, 92 Ind. 
App. 290 (holding that the proponents 
are required, in’ the first instance, to 
make a prima facie case on all the 
material issues,. 


Iowa.—In re Hull’s Will, 89 N.W. 
979, 117 Iowa 728; In re Goldthorp’s 
Estate, 88 N.W. 944, 115 Iowa 430. 


Ky.—Carrithers v. Jean’s Ex’r, 61 
S-w.(2d) 328, 249 Ky. 695; Hail v. 
Hall, 155 S.W. 755, 153 Ky. 379; Haw- 
kins v. Grimes, 13 B.Mon. 257; Bar- 
re v. Waters, 28 S.-W. 785, 16 Ky.L. 
426. 


Me,—Appeal of Rogers, 138 A. 59, 
126 Me. 267; Barnes v. Barnes, 66 Me. 
286. 


Miss.—Smith v. Young, 99 So. 379. 
134 Miss. 728; Mims v. Johnson, 92 
So. 577, 129° Miss; 403; Broach v. 
Sing, 57 Miss. 115. 


Mo.—Fletcher v. Henderson, 62 S. 
W.(2d) 849; Kaecheien v. Barringer, 
19 S.W.(2d) 1033; Rock v. Keller, 278 
SOW. 759,312" Mo.) 453) Cowan) vw 
Shaver, 95 S.W. 200, 197 Mo. 203; Cal- 
mane v. Calnane, 17 S.W.(2d) 566, 223 
Mo.App. 381. 


Neb.—In re Strelow’s Hstate, 220 N. 
W. 251, 117 Neb. 168; Murry v. Hen- 
nessey, 67 N.W. 470, 48 Neb. 608. 


N.J.—In re Huncke, 109 A. 18, 91 
N.J.Eq. 300; Harris v. Vanderveer’s 
ExT 21 NeJenigs p61, 


N.Y.—In re Schillenger’s Will, 179 
N.E. 380, 258 N.Y. 186 [motion den 
130 INcH 865, 2535 New. i632qis Rolle 
wagen v. Rollwagen, 638 N.Y. 504; In 
re Mullin’s Will, 256 N.Y.S. 519, 143 
Mise. 256; In re Herrmann’s Will, 156 
N.Y.S. 118, 87 Mise. 476; Matter of 
Mitehler’s: Will, 55._N.Y.S: 2642, 25 
Mise. 365; In re Gedney’s Will, 142 
N.Y.S. 157. 


Okl.—In re Elrod’s Estate, 6 P.(2d) 
676, 154 Okl. 84; In re Anderson’s Es- 
tate, —286i7P. 17%, 142 Okl) 197s In ore 
Chubbee’s Will, 271 BP. 681, 133 Okl. 
156; In re James’ Hstate, 268 P. 296, 
131 Okl. 142; In re Wah-kon-tah-he- 
um-pah’s Hstate, 224 P. 210, 109 Okl. 
126; In re Son-se-gra’s Will, 189 P. 
865, 78 Okl. 213; Tiger v. Peck, 176 
Pyy529, 74 Oke 19% 


Tenn.—Puryear v. Reese, 6 Coldw. 
ae 


Tex.—Brackenridge v. Roberts, 267 
S.W. 244, 270 S.W. 1001, 114 Tex. 418; 
Rogers v. Kennard, 54 Tex. 30; Beaz- 
ley v. Denson, 40 Tex. 416; Renn v. 
Samos, 383 Tex. 760; Dannenbauer v. 
Messerer’s Estate, (Civ.App.) 4 S.W. 
(2d) 620 [aff 35 S.W.(2d) 682, 120 
Tex. 14, 79 A.L.R.A. 1488]. 


‘Utah.—In re Hansen’s Will, 167 P. 
256, 50 ‘Utah 207. 


*By EUSTACE W. TOMLINSON (8§ 747-762). 
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fy the court that the instrument propounded is the 
last will and testament of the alleged testator.*° 
Such burden of proof never shifts;?1 but if the pro- 
ponent of the will makes out a prima facie case, one 
opposing the probate has then the burden of produc- 
ing evidence, in support of his objections, to over- 


Va.—Winn v. Bob, 3 Leigh (30 Va.) 
149, 23 Am.D. 258. 


Wash.—In re Murphy’s Estate, 168 
P. 175, 98 Wash. 548. See In re Sul- 
livan’s Estate, 82 P. 297, 40 Wash. 
202, 111 Am.S.R. 895 (holding that 
the proponent in proceedings for the 
probate of a will has the burden of 
proving the alleged will, although a 
decree has been previously entered 
admitting it to probate, where that 
decree is void). 


Wis.—Owens’ Appeal, 37 Wis. 68. 


Eng.—Browning v. Budd, 6 Moore 
PCy 430,13) Reprint 74955 Barry save 
Butlin, 2 Moore P.C. 480, 12 Reprint 
1689. 

Man.—National Trust Co. v. Taylor, 
32 Man. 274, 68 Dom.L.R. 339. 


Ont.—Larocque v. Landry, 50 Ont. 
L. 614, 64 Dom.L.R. 613; Sellers y. 
Sullivan, 43 Ont.L. 528. 


fn see cases infra notes 20, 21, 25- 
30. 


[a] Nuncupative will.—(1) The 
rule stated in the text is applicable 
in the case of a nuncupative will. St. 
James’ Church v. Walker, 1 Del.Ch. 
284; Harp v. Adams, 82 S.B. 246, 142 
Ga. 5; Broach v. Sing, 57 Miss. 115; 
Winn v. Bob, 3 Leigh (30 Va.) 1406, 23 
Am.D. 258; In re Sullivan’s Estate, 82 
P. 297, 40 Wash. 202, 111 Am.S.R. 895; 
Owens’ Appeal, 37 Wis. 68. (2) Nun- 
cupative wills generally see Supra §§ 
409-426. 


20. Ga.—Ellis v. 
tole 275 ‘Ga. 602: 


Mo.-—Bensberg v. Washington Uni- 
versity, 158 S.W. 330, 251 Mo. 641. 


N.Y.—Rollwagen v. Rollwagen, 63 
N.Y. 504; In re Mullin’s Will, 256 N.Y. 
S.-519, 143. Misc... 2565 In. re, Merr- 
mann’s Will, 150 N.Y.S. 118, 87 Misc. 
476. 


Wash.—In re Murphy’s Estate, 168 
P. 175, 98 Wash. 548. 


Man.—wNational Trust Co. v. Taylor, 
32 Man. 274, 68 Dom.L.R. 339. 


43 Ont. 


O’Neal, 165 S.E. 


Ont.—Sellers v. Sullivan, 
i 528 


And see cases supra note 19. 


Sufficiency of evidence see 
§§ 794-828. 


21. Ga.—Mobley v. Lyon, 67 S.BE. 
668, 134 Ga. 125, 1387 Am.S.R. 213, 19 
Ann.Cas, 1004. 


Ill.—Miller v. Blumenshine, 175 N. 
BH. 814, 343 Dl. 532, 76 AaRe 362s 
Peters v. Fekete, 160 N.E. 594, 329 Ill. 
268; Sellers v. Kincaid, 135 N.E. 429, 
303 Ill. 216; Donovan v. St. Joseph’s 
Home, 129 N.E. 1, 295 Ill. 125. 


Ky.—Schrodt’s Ex’r v. Schrodt, 225 
SOW. 152) 189 Ky, 457, 


Mo.—Rock v. Keller, 278 S.W. 759, 
312 Mo. 458. 


N.Y.—In re Mullin’s Will, 256 N.Y. 
S. 519, 143 Misc. 256. 


Tex.—-Dannenbauer v. Messerer’s 
Estate, (Civ.App.) 4 S.W.(2d) 620 [aff 
eee de 682, 120 Tex. 14, 79 A.L.R. 


infra 
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come the showing made by the proponent,?” unless he 
chooses, as he may, to rely on the evidence adduced 
by the proponent,?* and such burden of evidence re- 
Proper proof on the 
part of the proponent of a will is always necessary 
before it may be admitted to probate,?° even in the 
absence of any contest,?° or although a contest filed 
has been withdrawn or abandoned,”" or the contest- 
ant offers no evidence in support of his objections,?* 
and notwithstanding an agreement of all parties 


mains on him to the end.?4 


that the will shall be probated ;”° 
cannot be waived.*° 


22. Ala.—Baker v. Eastis, 110 So. 
705, 215 Ala. 402. 


co ee om v. Taylor, 145 So. 
208. 


Ga.—May v. May, 165 S.BE. 617, 175 


Ga. 693; .Oxford v. Oxford, 71 S.E. 
883, 186 Ga. 589. Compare Porch v. 
Harmer, 122 SHE. 557, 158 —Ga. 55 


(where it was said that the general 
rule is that the burden of proof is 
on the person attacking a paper of- 
fered for probate as a will to sustain 
the grounds of his caveat). 


Idaho.—Head v. Nixon, 128 P. 557, 
22 Idaho 765. 
Ill.—Shepherd v. Yokum, 154 N.E. 


156, 323 Ill. 328. See to same effect 
Donovan v. St. Joseph’s Home, 129 N. 
HH. 15295 fl. 125. 


Ky.—Schrodt’s Bx’r v. Schrodt, 225 
S°W. £51, 189 Ky. 457. 


La.—Succession of Villa, 61 So. 765, 
132 La. 714. 


Miss.—Isom v. Canedy, 88 So. 485, 
128 Miss. 64. 


Mo.—Patton v. Shelton, 40 S.W.(2d) 
706, 328 Mo. 631; Kaechelen v. Bar- 
ringer, 19 S.W.(2d) 1033; Bensberg v. 
Washington University, 158 S.W. 330, 
251 Mo. 641. 


Mont.—In re Williams’ Will, 145 P. 
957, 50 Mont. 142; In re Murphy’s Es- 
tate, 116 P. 1004, 43 Mont. 353, Ann. 
Cas.1912C 380. 


N.Y.—In re Connell’s Will, 116 N.E. 
986, 221 N.Y. 190 [remittitur am on 
other grounds 117 N.B. 1065, 221 N.Y. 
729). 


Okl.—In re Elrod’s Estate, 6 P.(2d) 
676, 154 Okl. 84; In re Anderson’s Es- 
tate, 236 Pyi17, 142 Okl) 197; In. re 
Chubbee’s Will, 271 P. 681, 133 Okl. 
156; In re James’ Estate, 268 P. 296, 
131 Okl. 142; In re Wah-kon-tah-he- 
um-pah’s Estate, 234 P. 210, 109 Okl. 
126; McElhinny v. Trinkle, 217: P. 
179, 91 Okl. 259; In re Son-se-gra’s 
Will, 189 P. 865, 78 Okl. 213; Tiger v. 
Peck, 176 P. 529, 74 Okl. 9. 


Pa.—Brehony vy. Brehony, 
260, 289 Pa. 267. 


Philippine.—Pecson v. Coronel, 
Philippine 216. 

S.Cc.—Goethe v. Browning, 143 S.E. 
362, 146 S.C. 7; Mordecai v. Canty, 68 
S.E. 1049, 86 S.C. 470. 


S.D.—Hauer v. Hauer, 186 N.W. 
566, 45 S.D. 103 [aff 184 N.W. 1, 44S. 
Dr375): 

Tex.—Dannenbauer v. Messerer’s 
Estate, (Civ.App.) 4 S.W.(2d) 620 [aff 
85 S.W.(2d) 682, 120 Tex. 14, 79 A.L. 
R. 1488]. 


Utah.—In re Hansen’s Will, 167 P. 
256, 50 Utah 207. 


Wyo.—In re Iverson’s Estate, ae 12 
684, 39 Wyo. 482, 64 A.L.R. 20 


137 A. 


45 


On the other hand, the burden 
resting on the proponent is not increased by affirma- 


“WILLS 


ness— 


and such proof 


See In re Ramsdell’s Estate, 244 N. 
W. 744, 215 Iowa 1374 (holding that, 
where objection to the due execution 
of a will is afterward withdrawn from 
consideration, the burden is on the 
contestants to adduce evidence in sup- 
port of their objections to the pro- 
bate). 


{a] Prior admission of will to pro- 
bate elsewhere.—Where a will of a 
nonresident is propounded for pro- 
bate, and its due execution is shown, 
the burden of showing that it has al- 
ready been admitted to probate else- 
where is on one objecting to the pro- 
bate. In re Connell’s Will, 116 N.E. 
986, 221 N.Y. 190 [remittitur am on 
other grounds 117 N.E. 1065, 221 N.Y 
729]. 


{b] In California Code Civ. Proc. 
§ 1312, providing that if any one ap- 
pears to contest ‘a will he must file 
written grounds of opposition to the 
probate thereof, which may be an- 
swered by the petitioner and others 
interested, and that on the trial of 
any issue of fact thus raised the con- 
testant is plaintiff and the petitioner 
is defendant, really gives rise in every 
case of contest of a will before pro- 
bate to two distinct and, to some de- 
gree, independent proceedings, the 
one being the petition of the pro- 
ponent for the admission of the will 
to probate, and the other being the 
contest, an affirmative proceeding 
based on the written grounds of op- 
position filed by the contestant; so 
the regular and orderly method of 
procedure is for the proponent first to 
present his preliminary proof in sup- 
port of his petition for probate, and 
thereupon, if the court is of opinion 
that a prima facie case is made in 
support of the will, it should reserve 
decision on the petition, and direet the 
trial to proceed on the contest, the 
contestant, as plaintiff, first introduc- 
ing his evidence in support of his 
written grounds of opposition, and 
the petitioner, as defendant, then pro- 
ducing his evidence in support of his 
answer thereto, and in rebuttal of 
the evidence in behalf of the contest- 
ant. In re Latour’s Estate, 73 P. 1070, 
74 P. 441, 140 Cal. 414. See to same 
effect In re Relph’s Estate, 221 P. 
861, 192 Cal. 451. 


Burden of evidence: 
In general see Evidence §§ 21-24. 


Distinguished from burden of proof 
see Hvidence § 13. 


Contestant as having burden of 
showing: 


Nur oes of subsequent will see infra 

Fraud, mistake, or undue influence see 
supra §§ 449-456. 

Thee bay, of testator see supra §§ 44— 
47. 


Revocation of will see infra §§ 757— 
759, 


[§§ 747-748 


tive allegations on the part of the contestant of the 
invalidity of the alleged will.*+ 


Fact of testator’s death, where it is controverted, 
must be proved by the proponent of the will.°? 


[§ 748] (2) Execution, Existence, and Genuine- 
(a) Execution?*—aa. Formal 
(aa) In General. In accordance with the general 
rule relating to the burden of proof in proceedings 
for the probate of a will,*# the burden of proving the 
due execution and attestation of an instrument pro- 
pounded as a will is on the proponent,*® and this 
burden is not shifted by the rule that, after the pro- 


Requisites— 


Order of proof see infra §§ 882-884. 


23. Mordecai v. Canty, 68 S.E. 
1049, 86 S.C. 470. 


24. In re_Murphy’s Estate, 116 P. 
1004, 48 Mont. 353, Ann.Cas. 1912C 380; 
Mordecai v. Canty, 68 S.E. 1049, 86 Ss. 


25. See cases infra notes 26-29. 


26. Cal.—In re Hayden’s Estate, 87 
P. 275, 149 Cal. 680; In re Latour’s 
yc eae 73 P. 1070, 74 PB. 441, 140 Cal. 
414. 


Ill.—Dial v. Welker, 163 N.E. 772, 
332 Ill. 509. 


Mo.—Fletcher y. 
W.(2d) 849. 


N.Y.—In re Mullin’s Will, 256 N.Y.S. 
519, 143 Misc. 256. 


Tex.—Campbell v. Campbell, 
App.) 215 S.W. 134. 


27. In re Latour’s Estate, 73 P. 
1070, 74 P. 441, 140 Cal. 414; Fletcher 
v. Henderson, (Mo.) 62 S.W. (2d) 849; 
Calnane v. Calnane, 17 S.W.(2d) 566, 
223 Mo.App. 381. 


28. In re Latour’s Estate, 73 P. 
1070, 74 PB. 441, 140 Cal. 414; Johnson 
v. Samuels, 114 N.E. 977, 186 Ind. 56; 
Bensberg v. Washington University, 
158 S.W. 330, 251 Mo. 641. 


29. In re ‘Ruser, 19 N.Y.St. 791586 
Dem.Surr. 31; Matter of Greeley’s 
Will, 15 Abb.Pr.N.S. (N.Y.) 393; Hyl- 
ton v. Hylton, 1 Gratt. (42 Va.) 161; 
Williamson v. Williamson, 17 Ont. 
734. 


30. Green v. Hewett, 118 S.W. 170, 
54 Tex.Civ.App. 534. 


31. In re Mullin’s Will, 256 N.Y.S. 
519, 143 Misc. 256. 


32. Prout v. McNab, 6 Dem.Surr. 
(N.Y.) 152; Ex parte Boerman, 38 
Porto Rico 678. 


$3. Execution of wills in general 
see supra §§ 273-394. 


34 See supra § 747. 


35. Ala. 

So. 494, 213 Ala. 178; Barnewall v. 
Murrell, 18 So. 831, 108 Ala. 366. See 
Daggett v. Boomer, 99 So. 181, 210 
Ala. 673 (holding that the burden is 
not on a contestant to show that the 
Ste testator did not sign the 
wi 


Cal.—In re Cullberg’s Estate, 146 
P. 888, 169 Cal. 365. 


Henderson, 62 S. 


(Cive 


Conn.—Livingston’s Appeal, 26 A. 
470, 68 Conn. 68. 
D.C.—Patten v. Pinkney, 60 App. 


D.C. 224, 50 F.(2d) 989. 


Ga.—Wells v. Thompson, 78 S.E. 
8238, 140 Ga. 119, 47 L.R.A.N.S. 722, 
Ann. Cas.1914C 898; Mobley v. Lyon, 
67 S.H. 668, 134 Ga. 125, 137 Am.S-R. 
213,19 Ann. Cas. 1004; Peale v. Ware 
63) ScH SS ise rst Ga. 826; 


Evans v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ponent has made a prima facie case, the burden rests 
on persons opposing the probate to adduce evidence 
Accordingly, ex- 
cept as he may be aided by presumptions of regular- 
ity,*? the proponent must prove that the instrument 
offered. as a will was duly executed with al] the for- 
malities required by law,** that is, that the testator 


in support of their objections.*® 


Arnold, 52 Ga. 169. 


Idaho.—Head vy. Nixon, 128 P. 557, 
22 Idaho 765. 


Tll.— Pollock v. Pollock, 159 W.E. 
305, 328 Ill. 179; In re King’s Estate, 
141 N.E. 416, 310 Ill. 90; Quirk y. 


Pierson, 122 N.E. 518, 287 Ill 176; 
Slingloff v. Bruner, 51 NE. 772, 174 TIL 
561; Smith v. Henline, 51 NE. 227, 
174 Tl. 184, 4 Prob.Rep. Ann. 61; Beve- 
lot v. Lestrade, 38 N.E. 1056, 153 UL 
625; Taylor v. Cox, 38 N.E. 656, 153 
Til. 220; Graybeal v. Gardner, 34 N.E. 
528, 146 Ill. 337; Campbell y. Camp- 
bell, 28 N.E. 1080, 138 Ill, 612; Purdy 
vy. Hall, 25 N.E. 645, 134 ae 295; 
Moyer v. Swyegart, 17 N.E. 450, 125 
Ill. 262; Tate v. Tate, 89 m1 42; 
Potter v. Potter, 41 Ill. 80; Rigg v. 
Wilton, 13 Ill. 15, 54 Am.D. 419. 


Ind.—Johnson y. Banker, 138 N.E. 
505, 193 Ind. 16; Breadheft v. Cleve- 
land, 108 N.E. 5, 110 N.E. 662, 184 Ind. 
130; Herring v. Watson, 105 NE. 900 
182'Ind. 374; Hoffbauer vy. Morgan, 84 
N.E. 337, 172 Ind. 273; Morell v. 
Morell, 60 N.E. 1092, 157 Ind. 179. 


Iowa.—In re Wood’s Estate, 237 N. 
W. 237, 213 Iowa 254; Convey v. Mur- 
phy, 124 N.W. 1073, 146 Iowa 154. 


Kan.—Fuller v. Williams, 264 P. 77, 
125 Kan. 154; McCarthy v. Weber, 
151 P. 1103, 96 Kan. 415; McConnell 
v. Keir, 92 P. 540, 76 Kan. 52 


Ky.—Schrodt’s Ex’r v. adie 225 
S.W. 151, 189 Ky. 457; Muller v. Mul- 
ler, 56 S.W. 802, 108 Ky. 511, 22 Ky.L. 
207, 5 Prob.Rep.Ann. 653; Hawkins 
v. Grimes, 13 B.Mon. 257; Rogers v. 
Thomas, 1 B.Mon. 390; Barlow v. Wa- 
ters, 28 S.W. 785, 16 Ky.L. 426. 


Me.—In re Deehan’s Will, 154 A. 
645, 130,Me. 243; Appeal of Look, 152 
A. 84, 129 Me. 359; Barnes v. Barnes, 
66 Me. 286; Robinson y. Adams, 62 
Me. 369, 16 Am.R. 473. 


Md.—Cramer vy. Crumbaugh, 3 Md. 
491. 


Mass.—Hogan v. Whittemore, 180 
N.E. 526, 278 Mass. 573; Davis v. 
Davis, 123 Mass. 590; Baldwin vy. 
Parker, 99 Mass. 79, 96 Am.D. 697. 


Miss.—Isom v. Canedy, 88 So. 485, 
128 Miss. 64. 


Mo.—Kaechelen v. Barringer, 19 S. 
W.(2d) 1033; Soureal v. Wisner, 13 S. 
W.(2d) 548, 321 Mo. 920; Berkemeier 
v. Reller, 296 S.W. 739, 317 Mo. 614; 
Chambers v. Chambers, 249 S.W. 415, 
297 Mo. 512; Lindsay v. Shaner, 236 
S.W. 319, 291 Mo. 297; Rayl v. Gol- 
finopulos, 233 S.W. 1069; Weber v. 
Strobel, 194 S.W. 272; Pritchard v. 
Thomas, 192 S.W. 956; Goodfellow y. 
Shannon, 94 S.W. 979, 197 Mo. 271; 
Sehr v. Lindemann, 54 SW. 537, 153 
Mo. 276; Carl v. Gabel, 25 S.W. 214, 
120 Mo. 283; Norton v. Paxton, 19 S. 
W. 807, 110 Mo. 456; Balak v. Su- 
sanka, 168 S.W. 650, 182 Mo.App. 458. 


Neb.—In re Slattery’s Estate, 249 
N.W. 597; Murry v. Hennessey, 67 N. 
W. 470, 48 Neb. 608; Seebrock v. 
Fedawa, 46 N.W. 650, 30 Neb. 424 [aft 
50 N.W. 270, 38 Neb. 413, 29 Am.S.R. 
488]. 


N.H.—Patten v. Cilley, 
67 N.H. 520. 


N.J.—In re Cook’s Estate, 166 A. 
32, 118 N.J.Eq. 225; In re Bottier’s 


42 A. 47, 


witnesses,*? and 


Estate, 150 A. 726, 106 NIFa 226 

N.Y.—In re Schillenger’s Will, 179 
NUE. 280, 258 MY. 186 Jes epee wh den 
180 NEL 265, 258 MY. 622 
Kellum’s will, 32 Mw ¥. oi77 


App.Div. 203; In re +n SS 
NYS. 756, 196 App. Div. 
Swim’s Will, 253 NYS 2 
206; In re Truelsen’ s Will, 
691, 130 Mise. 172; In re Chri < 
Estate, 159 MS 517, —s Misc. 432- 
Wright v. Clark, 142 NYS. 812, $1 
Mise. 527 [rev on other grounds 149 | 
N.Y.S. 1119, 164 App Div. 962]; In re 
Van Ness’ Will, 139 NYS. 425, 7% 
Mise. 592, 9 Mills Surr. 545; In re| 
Jacobs’ Will, 127 M.Y_S. 155. 76 Misc. 
394, 9 Mills ie 243; Matter of 
Hitchler’s Will, 55 NLY_S. 642, 25 Misc. 


365; In re Benjamin's Will, 136 NY_ 
S. 1070; Mairs vy. Freeman, 3 Reif 
Surr. 121 


N.C.—In re Fuller’s Will, 127 £$E 
549, 189 N.C. 509; Im re Chisman’s 
Will, 95 SE. 769, 175 NC. 420. 


Orta ae § tg vy. Mears, 15 Ohio St 


Okl.—wWNelson v. York, 209 P. 423, 
87 OkL 210; Davis v. Davis, 207 © 
1065, 86 Okl 254; Tiger vw Peck, 176 
BP. 529, 74 Okl 9; Dickey wv Dickey, 
168 P. 1018, 66 Okl 269. 


Or.—Wendl vy. Fuerst, 126 P. 1, 62% 
Or. 283; Luper vy. Werts, 22 P 250, 
19 Or. 122. 


Pa—Brock’s Estate, 22 Pa Dist 
143; Simcox’s Estate, 11 Pa.Co. 544. 


Porto Rico.—Ex parte Boerman, 2% 
Porto Rico 678. 


§.D.—In re bed fog Estate, 165 N 
W. 1079, 39 S.D. 


See meee v. ‘ada £ Baxt 
PTE Nira v. Verblé, 5 TennCiv. 
. ol. 


Tex.—In re Nieman, 
Kennedy v. Upshaw, 1 
Tex. 442. 


14 S.W. 25; 
SW. 208, 66 


Utah.—In re Hansen’s Will, 167 P. | 


256, 50 Utah 207. 


Vt—Roberts v. Welch, 46 Vt 164; 
Williams v. Robinson, 42 Vt 65%, 1 
Am.R. 259. 


W.Va.Summers v. Summers, 146 
S.E. 894, 107 W.Va. 28; Payne v. 
Payne, 125 $.E. 818, 97 W.Va 627; 
McMechen v. McMechen, 17 W.Va. 682, 
41 Am.R. 682. 


And see cases infra notes 36-42. 


[a] Zven if instrument is holo- 
graphic (1) the burden of showing 
that the statute has been complied | 
with is on the proponent. In re Truel- 
sen’s Will, 233 N.Y.S. 691, 130 Misc. 
172. (2) Holographic wills gen- 
erally see supra §§ 396—407. 


[b] BReéxecution of will 
ly revokel.—(1) Where 2 testator, 
with the intention of revoking his 
will, tore the signature therefrom, 
and afterward the will was found 


with a patch of paper pasted on the | 


corner where the signature had been 
torn away, on which patch testator’s 
name was written, the burden is on 
the proponents to prove the reéxecu- 
tion of the will by the testator. 
Brock’s Estate, 22 Pa.Dist. 143. (2) 
Revocation of will by tearing off sig- 


names as such im the presen 
his request.** If 
testator by another persons 


(6s C.J] $81 


affixed his signature or acknowledged the signature 
to be his, and declared the instrument to | be kes will, 
in the presence of the requisite number of competent 


that the witnesses subscribed their 
ce of the testator and ns 


# the 183 


Bevival 
see infra 


aades tee supra F 514 


om, 4 & 


of 
d propomest kas made 
G47 text note ZZ. 


27. Sesousigtione i tuum 


infra $ 74%. 


Zz. ass. ye v. Whittemore, 
126 N_E. 526, & Mess 373. 


| Minn —in re Enyart's Esiate. 229 
| MW. 781, 186 Minn 256. 


NJ—Iin re Halton’s Pstate. 161 A 
| 209, 111 NJBa 143: In re Van Han 
| dlyn’s Will, $9 A 1919, $2 NJ Ea 296. 


N-Y¥.—tIn re Schillenzer’s Will, 175 
WE. 220, 252 N-¥. 186 ee den 
130 — 265, 253 Fp _im re 


oo, 


x 


rs win 144 peg rt Im re wae 
Will, 244 NTS. 192, 127 Mise 52: In 
Pe eae Will 154 N_¥_S. 23%, 8$ Mise 


Okl—In re Stover’s Will 221 © 
212, 104 Okl 231-2 pri vw Weath 
erly, 204 622, 3 $4 Oki 12 

Tex—Dannenbauer ww MWesserers 
Estate, (Civ_App-) 62 SW_(2d) 225- 
TPN ge re Keith's Will, 256 N_LW- 

e2. 
| And see cases infra notes 29, 46. 


of will in general sce sx- 


Bzccution of 
pra $$ 272-3394 


|. Ala—Massey v. Reynolds, 164 
| So. 494, 213 Ala. 1738. - 


Del—Davris wv. Rogers, 6 Del 44 
ill—Dickie v. Carter, 42 Til 376. 


lowa—in re Wood's Estate. 237 N 
W. 227, 2132 Iowa 254; %m re Gold 
thorp’s Estate, 88 NW. 944, 115 Iowa 


430. 


Mass.—Tredick v. Bryant, 168 NE 
162, 269 Mase 50. 


| Mo.— Weber vy. Strobel, 194 SW 
272; McFadin vy. Catron, 25 SW. 506, 
1120 Mo. 252. 


N.J.—Vernon v. Vernon, 61 A. 409, 
69. N_J_Eq. 759; Swain v. EAmunds. 32 
A. 369, 53 N- gee 142 [aff 27 A 1117, 
54 N.J.Eq 438]. 


Siete Aaa, v- Parish, 25 NY. 
Pe In re Sarauw’s Will, 2 N-Y-S. 629 
{aff 5 N.Y-S. 511, 1 Silv. Sup. 544. 52 
(aff 26 N-E. 7357, 125 NY. 

J; In re Knight's Will, 150 N-Y. 
127, 87 Mise. 577, 12 Mills Surr. 567. 


Oki. —In re Stover’s WiiL 231 P. 212, 
104 OkL 251 
S.C.—Welch v. Welch, 43 SCL 133 


Tex —Hopf v. State, 10 SW. 588. 72 
Tex. 281; Tynan v. Paschal, 27 Tex. 
286, 84 Am D. 619. 


Burden of oving genuineness of 
instrument na signature sce infra § 


5. 
49. Iil—Clarkson v. Kirtright, 126 
N.E. 541, 291 Til 609. 


Mo.—Weber v. Strobel. 194 SW. 
272; Berst v. Moxom, 145 S.W. 857, 
162 Mo.App. 123. 
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the authority of such person so to do,*! and if it is 
signed by mark, proof that the mark was made by the 


testator must be adduced.*? 


Execution in duplicate must be proved by one al- 
leging it, and will not be presumed.*? 


[§ 749] (bb) Presumption of 


presumption of the due execution ef a will arises 
from the mere production of an instrument purport- 
ing to be a last will and testament,** except perhaps, 
it has been suggested, after a great lapse of time.*® 
Where, however, in proceedings for the probate of 
an instrument as a will, it appears to have been duly 


N.M.—Garcia y 
P+ 507,,6 Nav. 239. 


Tex.—Jones v. Steinle, 
15 S.W.(2d) 164. 


Vt.—Roberts v. Welch, 46 Vt. 164. 


41. In re McCoy’s Will, 89 N.W. 
665, 64 Neb. 150, 7 Prob.Rep.Ann. 599. 


Signature by another for testator in 
general see supra §§ 288-290. 


42, In re Irving’s Will, 138 N.Y.S. 
784, 153 App.Div. 728 [aff 101 N.E. 
PAO COR INDY. (65.1). 


Signature of will by mark in gen- 
eral see supra §§ 285-287. °* 


43. Farr v. O’Neal, 30 S.C.L. 80. 


44. Appeal of Sleeper, 151 A. 150, 
129 Me. 194, 71 A.U:R. 518. 


45. Gathings v. Howard, 84 So. 
240, 122 Miss. 355; Fatheree v. Law- 
rence, 33 Miss. 585. : 


46. Ala.—Stuck v. Howard, 104 So. 
500, 213 Ala. 184; Massey v. Reyn- 
“olds, 104 So. 494, 213 Ala. 178; Wood- 
ruff v. Hundley, 29 So. 98, 127 Ala. 
640, 85 Am.S.R. 145. 

Cal.—In re Dow’s Estate, 183 P. 794, 


181 Cal. 106; In re Kent’s Estate, 118 
P. 523, 161 Cal. 142; In re Tyler’s Es- 


Perea v. Barela, 27 


(Civ. App.) 


tace woo.) O2sn L2L, Cal 405; “insre 
Twombley’s Estate, 52 P. 815, 120 
Gal. 350, 3 Prob. Rep.Ann. 371;. In re 


Wilkinson’s Estate, 298 P. 10387, 113 
Cal.App. 645. 


Ga.—Underwood vy. Thurman, 36 S. 
E. 788, 111 Ga. 325; Deupree v. Deu- 
pree, 45 Ga. 415. 


Hawaii.—Kamaka’s Estate, 8 Ha- 
waii 535. 
Ill.— Glos v. Schildbach, 176 N.E. 


65, 344 Ill. 23; Martin v. Martin, 165 
Nee 644, 384 Dll. 115, 67 A.U.R. 1127; 
Thompson v. Karme, 108 N.E. 1001, 
268 Ill. 168; More v. More, 71 N.E. 
988, 211 Ill. 268, 9 Prob.Rep.Ann. 315; 
Thompson y. Bennett, 62 N.E. 321, 194 
Ill. 57; Huggins v. Drury, 61 N.E. 652, 
192 Ill. 528; Gould v. Chicago Theo- 
logical Seminary, 59 N.E. 536, 189 Ill. 
282, 6 Prob.Rep.Ann. 398. Compare 
Quirk v. Pierson, 122 N.E. 518, 287 Ill. 
176 (holding that, where it was shown 
that after the testator had signed the 
will it was taken to an adjoining 
room, part of which was visible from 
where the. testator lay in bed, and 
was signed by the witnesses in such 
other room, there is no presumption 
tnat the testator could see the will or 
the act of signing it by the witnesses, 
as required by statute). 


Ind.—Miller v. Coulter, 59 N.E. 853, 
156 Ind. 290. 


Kan.—Barnhill v. 
114 Kan. 73. 


La.—Young’s 
Ann. 65. 


Md.—Welty v. Welty, 8 Md. 15. 


Miller, 217 P. 274, 


Succession, 11 La. 
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executed as such, and the attestation is established 
by proof of the handwriting of the witnesses or oth- 


erwise, although their testimony is not available, or 


Regularity. No 


Mass.—Leatherbee v. Leatherbee, 
141 N.E. 669, 247 Mass. 138; Barker 
v. Comins, 110 Mass. 477; Eliot v. Eli- 
ot, 10 Allen 357; Ela v. Edwards, 16 
Gray 91; Nickerson vy. Buck, 12 Cush. 


332. 


Mich.—Sullivan v. Sullivan, 72 N. 
W135, D14 Mich) 189% lawyer wv. 
Smith, 8 Mich. 411, 77 Am.D. 460. 


Miss.—Fatheree v. Lawrence, 33 
Miss. 585. 


Mo.—German Evangelical Bethel 
Church of Concordia v. Reith, 39 S.W. 
(2d) 1057, 327 Mo. 1098, 76 A.L.R. 604; 
Cone v. Donovan, 204 S.W. 1073, 275 
Mo. 557. 


N.J.—Matter of Berdan’s Will, 55 A. 
728, 65 N.J.Eq. 681; Miller v. Van 
Dyk 9) Awe 72: 


N.Y.—Cook vy. White, 60 N.E. 1109, 
167 N.Y. 588; Matter of De Haas, 46 
N.Y.S. 189, 19 App.Div. 266 [dism 
55 N.E. 1094, 160 N.Y. 695]; Butler v. 
Benson, 1 Barb. 526; In re Rosen- 
thal’s Will, 164 N.Y.S. 1060, 100 Misc. 
84; Matter of Schweigert’s Will, 40 
N.Y.S. 979, 17 Mise. 186; Jauncey v. 
Thorne, 2 Barb.Ch. 40, 45 Am.D. 424; 
Jackson v. Christman, 4 Wend. 277; 
Moore v. Griswold, 1 Redf.Surr. 388; 
Price v. Brown, 1 Bradf.Surr. 291. 
See Wilson v. Hetterick, 2 Bradf.Surr. 
427 (recognizing the rule). Compare 
Matter of Abel’s Will, 121 N.Y.S. 452, 
136 App.Div. 788 (holding that, even 
in the absence of an_ attestation 
clause, facts may be shown which 
will constitute the same presumptive 
evidence as would such a clause). 


Or.—Simpson y. Durbin, 136 P. 347, 
68 Or. 518. 


Pa.—Leeckey v. Cunningham, 56 Pa. 
SOs inke we Carr 54) ban e2co) | Mic- 
Kee v. White, 50 Pa. 354; Vernon v. 
Kirk, 30 Pa. 218; Barr v. Graybill, 13 
Pa. 396; Greenough y. Greenough, 11 
Pa. 489, 51 Am.D. 567; Blocher v. 
Hostetter, 2 Grant 288; Beswick’s Es- 
tate, 30 Pa.Co. 419; In re Mealey’s 
Walle tit Phila. 26d 3 GWiklvzIN.©: 37708 


Porto Rico.—Santiago v. Somonte, 
20 Porto Rico 3905. 


S.C.—Mordecai v. Canty, 68 S.E. 
1049, 86 S.C. 470; Gable v. Rauch, 
27 S.BH. 555, 50 S.C. 95; In re Brock, 
16 S.E. 38, 37 S.C. 348; Verdier v. Ver- 
dier, 42 S.C.L. 1385. 


Trenn.—Beadles_ vy. 
Baxt. 604. 


Va.— Young v. Barner, 27 Gratt. (68 
Va.) 96; Clarke v. Dunnavant, 10 
Leigh (37 Va.) 18. 


Wis.—O'Hagan’s Will, 40 N.W. 649, 
73 Wisse(S,. oF Ames: Rey W632) -Alden avi 
Griffin, 35 N.W. 21, 69 Wis. 529. See 
Hawkinson v. Oatway, 126 N.W. 683, 
143 Wis. 136, 139 Am.S.R. 1091 (hold- 
ing that proof of the signatures of 
deceased or necessarily absent attest- 
ing witnesses is itself prima facie 


Alexander, 9 


they do not remember the transaction, it will be pre- 
sumed, in the absence of evidence to the contrary, 
that the will was executed in compliance with all the 
requirements of law,*® including those relating to 
publication,*? attestation in the presence of the tes- 
tator,*® and the affixing of the testator’s signature 
prior to those of the witnesses,*® and the perform- 
ance by the witnesses of their duty to see that the 
instrument was signed and to satisfy themselves of 
the testator’s competency,°°® and hence the burden of 


proof of all the tacts essential to due 
execution of the will to which the 
attesting witnesses could depose if 
present). 


IEng.—In re Musgrove, [1927] P. 
264; Matter of Peverett, [1902] P. 
205; Byles v. Cox, 74 L.T.Rep.N.S. 
222; Dayman v. Dayman, 71 L.T.Rep. 
N.S. 699. 


Can.—Connell v. Connell, 37 Can.S. 
Cc. 404. 


N.B.—Hamilton y. Love, 4 N.B. 243. 


Bi ees onore v. Curragh, 15 U. 


See Appeal of Jarboe, 99 A. 563, 91 
Conn. 265 (holding that the presump- 
tion goes further than a mere license 
to resort to secondary evidence, and 
is one of fact in favor of the due 
execution of the instrument); Lafond 
v. FE 19 B.C. 287 (recognizing 
rule 


And see cases infra notes 47-53. 


“The presumption is not alone that 
the witnesses if present would say 
the will was duly executed. .. . 
But it is more than that; it is pre- 
sumptive evidence that the will was 
in fact duly executed.” German 
Evangelical Bethel Church y. Reith, 
39 S.W.(2d) 1057, 1064, 327 Mo. 1098, 
76 A.L.R. 604, 614. 


47. Patton v. Hope, 37 N.J.Eq. 522. 
But see Vernon y. Vernon, 61 A. 409, 
69 N.J.Eq. 759; Swain v. Edmunds, 32 
A. 369, 53 N.J.Eq. 142 [aff 37 A. 1117; 
54 N.J.Eq. 438] (both failing to apply 
such presumption, and holding that 
in the absence of an attestation clause 
the proponent must affirmatively 
prove publication of the will). 


48. Newell v. White, 73 A. 798, 29 
Reo ts elulbt Leave Aikman, 28 U.C.Q. 
B. (Ont.) 337. 


49. Towa.—Nixon v.  Snellbaker, 
136 N.W. 223, 155 Iowa 390. 


Ky.—Robertson y. Robertson, 
S.W.(2d) 282, 232 Ky. 572. 


Mich.—Dougherty v. Crandall, 134 
N.W. 24, 168 Mich. 281, 38 L.R.A.N.S- 
LOL; ‘Ann. Cas.19138B 1300. 


N.C.—In re Baldwin’s Will, 59 S.E. 
163, 146 N.C. 25, 125 Am.S.R. 466, 13 
Prob. Rep.Ann. 262. 


R.I.—Newell v. 
29 RL. 343; 


Tex.—kKveton v. Keding, (Civ.A 
286 S.W. 673. : ee) 


Wis.—In re Gillmor’s Will, 94 N.W. 
32, 117 Wis. 302; Flood v. Kerwin, 89 
N.W. 845, 113 Wis. Gilseand Prob.Rep. 
Ann. 672; Allen y. Griffin, 35 N.W. 21, 
69 Wis. 529. 


50. Tyson v. Utterback, 122 So. 496, 
154 Miss. 381, 63 A.L.R. 1188. Com- 
pare Wood vy. "Davis, 131 S.H. 885, 161 
Ga. 690 (holding that, where the tes- 
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White, 73 A. 798, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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adducing evidence to the contrary rests on one con- 
testing or resisting the probate.®! This is especially 
true where the will contains a formal attestation 
clause,°? for such clause is presumptive evidence of 
the facts which it states.°* The presumption is, how- 
ever, one of fact and not of law,®4 and may be re- 
butted by evidence.®> So the due execution of a 
will is not to be presumed, from proof of the signa- 
tures or from proper recitals in an attestation clause, 
as against positive evidence to the contrary;°* but, 
as appears elsewhere in this treatise, clear and satis- 
factory evidence is required to negative the presump- 
tion.°? The presumption that the witnesses knew 
or were informed that they were attesting a will 
does not apply where the instrument subscribed by 
them was not on its face a will, but apparently a doc- 
ument of different character.°§ 


Presence of attorney or other experienced person. 
It has been held that the presence, at the time of the 
execution and attestation of a will, of an attornev®® 
or other experienced person,°° and supervision by 
him of the proceedings, raises a presumption of reg- 
ularity and of compliance with the statutory require- 


tator signed the will in the street, 
and a witness signed as such in his 
office in an adjacent building, there is 
a “presumption” that the witness did 
not see the testator sign, where there 
is no evidence to the contrary). 


51. See cases supra notes 46-50. 
52. See cases infra notes 53, 54. 


Attestation clause in general see 
supra § 392. 


53. Colo.—Butcher v. 
Pwo 7,.21 ‘Colo:App:. 416: 


Ga.—Moore v. Walton, 123 S.H. 812, 


Bees 363, 33 


237. 


Ohio St. 379. 


40 Or. 571. 


Butcher, 122 45 S.D. 103 


3751; 


158 Ga. 408; Small v. Jarrett, 119 S. 
E. 717, 156 Ga. 604; Wells v. Thomp-|73 vt 
son, 78 S.E. 823, 140 Ga. 119, 47 L.R. Rep.Ann. 7. 


A.N.S. 722, Ann.Cas.1914C 898. 


Ill.—Norton y. Goodwine, 142 N.E. 
ite oO LL. 490. 


Me.—Barnes v. Barnes, 66 Me. 286. 


Minn.—Lott v. Lott, 218 N.W. 447, 
nad Minn. 13. 


Neb.—In re Robertson’s Estate, 109 | 509. 
N.W. 506, 77 Neb. 394. 


N.J.—In re Gahagan’s Estate, 89 A. 
771, 82 N.J.Eq. 601; Bloom v. Terwil- 
liger, 78 A. 742, 78 N.J.Eq. 221; Far- 55. 
ley v. Farley, 26 A. 178, 50 N.J.Eq. ‘J 
434; McCurdy v. Neall, 7 A. 566, 42 N. 
J.Eq. 333; Turnure v. Turnure, 35 N. 
J.Eq. 437 [aff 37 N.J.Eq. 629]; Tap- 
pen v. Davidson, 27 N.J.Eq. 459; In re 
Sandmann’s Will, 68 A. 754; In re 
Dillon’s Estate, 130 A. 245, 3 N.J. 
Misc. 784. 


N.Y.—In re Pepoon’s Will, 91 N.Y. 


Wis.—in re Schneider’s Will, 
N.W. 412, 204 Wis. 94; 
1009, 
In re Arneson’s Will, 107 N.W. 21, 128 
In re Meurer’s Will, 44 Wis. 
92, 28 Am-R. 591. 


Eng.—Reeves v. Lindsay, Ir. 3 Eq. 


Will, 187 N.W. 


Wis. 112; 


885, 161 Ga. 690. 


Mo.—German 


(2d) 1057, 


Zoo; Rugs v. Rugg, 83) Ney. 592; In 
re Kellum’s Will, 52 N.Y. 517; Jack- 
ison iv; Jackson,.-39 NY. 153; Im re 


Abel’s Will, 121 N.Y.S. 452, 136 App. | SUrt: 427. 


Div. 788 [aff 118 N.Y.S. 429, 63 Misc. 56. 
169]; Matter of Carey’s Will, 49 N.Y. | 2381; 
Seleo ese AppsDiv Dollars UNUYaS. (is Barb: 17]; 
817, 14 Misc. 486]; Matter of Bris- 


sell’s Will, 45 N.Y.S. 122, 16 App.Div. | 278]; 


137; In re Hunt’s Will, 42 Hun 434] 536, 1380 Misc. 907; 
{aff 18 N.H. 106, 110 N.Y. 278]; Ever- 

itt v. Everitt, 41 Barb. 385; Butler v.|Surr. 288; 

Benson, 1 Barb. 526; In re Reynolds’| Surr. (N.Y.) 360; 


Hstate, 151 N.Y.S. 380, 87 Misc. 569, 
12 Mills Surr. 559; In re Smart’s 
Will, 145 N.Y.S. 838, 84 Misc. 336; In 
re Klinzner’s Will, 130 N.Y.S. 1059, 71 


Misc. 620, 8 Mills Surr. 112; Matter | infra § 799. 
of Walker’s Will, 124 N.Y.S. 615, 67 58. Cone vy. 
Misc. 6; Matter of Sears’ Estate, 6811073, 275 Mo. 557. 
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Mise. 141; 
Johnson, 27 N.Y.S. 
Worden vy. Van Gieson, 6 Dem.Surr. 


Ohio.—Carpenter 


Or.—In re Warren’s Estate, 4 P. 
(2d)—635, 138 (Or. 283,179 ALR. 3 
Skinner v. Lewis, 62 P. Acs Wt deer 8) 


S.D.—Hauer v. riauer, 186 N.W. 566, 
[aff 184 N.W. 1, 44 S.D. 
In re Taylor’s Estate, 165 N.W. 
1079, 39 S.D~ 608. 


Vt.—In re Clafiin’s Will, 50 A. 815, 
OF Sie A (Sc Es NOD Oy me ieee Os 


54. Woodruff v. Hundley, 
98, 127 Ala. 640, 85 Am.S.R. 145. 
see cases supra notes 46-53. 


Ga.—Wood vy. Davis, 


Mich.—Abbott v. Abbott, 
810, 41 Mich. 540. 


Miss.—Tyson v. Utterback, 122 So. 
496, 154 Miss. 381, 68 A.L.R. 1188. 


Evangelical 
Church of Concordia v. Reith, 39 S.W. 
327 Mo. 1098, 76 A.L.R. 


N.Y.—Wilson v. Hetterick, 2 Bradf. 


Woolley v. 
Lewis v. Lewis, 1i N.Y. 


Woolley, 


In re Hunt’s Will, 42 
‘Hun 434 [aff 18 N.E. 106, 110 N.Y. 
In re King’s Will, 


143 N.Y.S. 999, 82 Misc. 656, 11 Mills 
Burger v. Hill, 
In re Foxen’s Will, 
203 N.W. 328, 186 Wis. 640. 


57. Weight and sufficiency of evi- 
dence to overcome presumption sce 


Donovan, 


[68 C.J.] 988 


ments, which, however, has been said to be weakened 
by his failure to sign as an attesting witness.° Sim- 
ilarly, where the testator was himself a lawyer, it is 
not to be supposed that any essential requirement 
was neglected.°? 


Competency of attesting witnesses is to be pre- 
sumed, in the absence of evidence to the contrary.®? 


Will comprising two or more sheets. Two or more 
sheets bound together and apparently constituting a 
will at the testator’s death are to be presumed to have 
been together at the time of execution and attesta- 
tion, where they are coherent and in their natural 
order ;°* but where the will consists of loose sheets, 
or sheets insecurely fastened together, unsigned 
sheets not connected by their internal sense to other 
pages of the instrument will be presumed to have 
been written or inserted after the signature of the 
testator.°®> Where a will is written on several sheets 
of paper, it will not be presumed that it was so pre- 
pared in order that the testator might circumvent 
the statutes by withdrawing one or more sheets and 
substituting another or others, after its execution, 


Matter of 59. Matter of Nelson, 36 N.E. 3, 
141 N.Y. 152; In re Brown’s Estate, 
257 N.Y.S. 864, 143 Mise. 680; In re 
Whitmarsh’s Hstate, 234 N.Y.S. 505, 
133 Mise. 858; In re Tymeson’s Will, 
187 N.Y.S. 330, 114 Misc. 643; In re 
Prentice’s Will, 181 N.Y.S. 679, 110 
Mise. 456; In re Caffrey’s Will, 159 
389; | N.Y.S. 99, 95 Misc. 466 [aff 161 N.Y.S. 
51,| 277, 174 App.Div. 398 (aff 116 N.E. 
1038, 221 N.Y. 486)]; In re Francis’ 
Will), 132) UNEY-S26695, 3) Miser 43as 
Mills Surr. 283; In re Klinzner’s Will, 
130/N.Y.S. 1059, 71 Mise. 620, 8 Mills 
Surr. 112; Matter of Walker’s Will, 
124 N.Y.S. 615, 67 Misc. 6; In re Car- 
penter’s Will, 145 N.Y.S. 365; Worden 
v. Van Gieson, 6 Dem.Surr. (N.Y.) 237. 
See Matter of Kindberg’s Will, 100 N. 
E. 789, 207 N.Y. 220; Matter of Cott- 


649, 7 Misc. 220; 


v. Denoon, 29 


235 
2. | rell’s Will, 95 N.Y. 329 (both dictum); 
tT Wis “tod, | Hauer _v. Hauer, 186 N.W. 566, 45 S.D. 


103 [aff on reh 184 N.W. 1, 44 S.D. 375] 
(apparently recognizing the rule). 

60. In re Abare’s Estate, 252 N.Y. 
S. 657, 141 Misc. 143. 


61. In re Carpenter’s Will, 145 N. 
29 So. YESS BOR 

And fa] Reason for rule.—The testi- 
mony of a lawyer who prepares a will 
and superintends its execution may be 


131 S.H highly important, but may be exclud- 
ed except where he signs as a witness 
2 N.W.|to the will, and so his failure to sign 


may enable a contestant to argue that 
his testimony, if given, might be un- 
favorable to the due execution of the 
will, the strength of such argument 
depending on the circumstances of 
each particular case. In re Carpen- 
604, | ter’s Will, 145 N.Y.S. 365. 


62. Matter of Nelson, 
Ae Ni. d@b2: 


3 In re Smart’s Will, 145 N.Y.S. 
838 84 Misc. 336. 


Competency of attesting witnesses 
generally see supra §§ 318-335. 


64. Succession of Drysdale, 50 So. 
30, 124 La. 256; Appeal of Sleeper, 151 
ASE U505) 1:29 Me. 194, 7d) VASILE Sills 
Smith v. Runkle, (N.J.) SH vA PAR [aft 
98 A. 1086, 86 N.J.Ea. 257, sub nom. 
Godley v. Smith, 98 A. 1085, and sub 
nom. Smith v. Scholfield, 98 A. 1087]; 
Roche .v. Nason, 93 N.Y.S. 565, 105 
App.Div. 256 [att MIN INES: 9 1.0,0/78 185 N. 
Yoa2 sak 


204 S.W. 65. In re Maginn’s Estate, 122 A. 
264, 278 Pa. 89, 30 A.L.R. 418. 


Bethel 


36 N.E. 3, 


ONE 
220 [Laff 


225 IN. Nas. 
In re Roe’s Will, 


1 Bradf. 
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without agaim formally exeenting the Instrument,** 


[§ 750] bh Testamentary Intent; Unfinished In- 
struments.** In aecordamee with the general role as 
toe the burden of proof im proceedings for the probate 


.of a will,** the burdem is wpom the proponent to 


prove that the instrument offered for probate was 
executed with intention that it should be the mak- 
er’s last will and fesiament.*? It is ordinanily to be 
presumed, however, in fhe absemee af any evidence to 
the contrary, that a duly exeented Instrument Im 
form a will was exeeuted amimo tesiandi;™ but 
where an instrument does not purport en its face ta 
be a will, or is of equivoeal characier,™ or where, al- 
though m testamentary form, it is apparently Incem- 


plete or unfinished,*? it will be presumed not to have | 


been intended as a will. Im applying this rule, the 
presence of an aitestation clause winch is net sub- 
seribed by witmesses gives rise t@ a presumpiion thai 
the instrument is unfinished, and henee that animus 
testandi was lacking.** although such presumption 
is weak, so that if may be rebutied by very shighi 
evidence; but am instrument whieh is duly ex 


- WILLS 


eouted as a will, and is coherent and aoe and 
wpon a fair reading and constrretion makes aa ey 

tirety, will net be pecuaee Ireamplate ar vabaickey 
ed, and not Intended as a will, merely because it con: 
tains blank spaces,* 


§ TAL] co, Knowledge by Testator of Contents of 
wie Ya accordance WER The coneral Pa ——— 
ing the burden of proof in proceedings for ret wa 
bate af a will? the barden af proving that the 
tator was gequainiad with, or had huowledge af, the 
contents af the instrament at the time of ereouting | 
it Tests Qn the Proporent.’s However, the Presamp= 
tien that a person signing a written instrament © 
knows its contents and ratare’® applies te wills ag” 
t@ other documents,®* and, where the Instrument Pre= 
pounded for probate is shown to have deen exoouted 
by devedent, such presamaption af Knowledge is at 
Ginarily suieient to sustaia the darden PEstiAg’ On 
the Proporens, 89 BF ] ast Og ORe CORELSEARE OE Vee 
sisting the probate the burden af adducing evidence 
te the contrary,’ whether the testater’s name wag) 


66 Appeal of Syed 25st A. B5Q, — S ~ Senith, 3 Raanp 3, cation, te t Fer 
229 Me 194, Tt AER & t2 Reprint 546; Forbes y. Gorgon, 3] evi@ence at its Vag 
gad taingy-gror—gppapaes A intent seuny pare Rates Rg See TG PR hana ik yee N 
s QAM VY. y OR, QAYS g tT R Saeheate Regt . 
see supra § 225. P.C. 222, 13 Reprint 93 Choldimg ahai, | Parmal act at NN wre 


Unfinished or incomplete instra- 
Song > op legge aetiepemen pues aaa 


where = walk, 
Sigmed in 
WAS preceded. | by zt 


written Im PR, Was 
Penal, = the Signature 


pencil, “Im case of accigent F sign 


Beret ar Scares ae i 


QF RAY Q|her = af Rog 


he wergs, also. 


6& See supra § T4T. 


69. Hogan v. Whittemore, 180 NE. 
526, 278 Mass. 573; Thomsom vw. Car 
rath, 106 N.E. 159, 21S Mass 524; In| 
re Zaiss’ Will, 264 N.¥.S. 347, 147} 
Misc. 616; Im re Southerlané’s Will, 
124 SE. 632, 183 N.C. $25; MeGrory 
vy. Fisher, 103 A. 589, 26@ Pa. 152. 


7O.. Barnewall v. Murrell, 18 Sa 
831, 108 Als. 366; Merrill v. Boal, 132) 
A. 728, 47 
Ferguson v. Ferguson, 27 Tex. 339; 
Im re Brackenridge’s Estate, (Civ. 
App.} 245 S.W. TS@ [rew om other 
greunds 267 S.W. 244, 270 SW. 1@@l, 
114 Tex. 418]; Matter of Cattrall, 3 
Swab.&Tr. 419, 164 Reprint 1337. 
In re Jenkins’ Will, T2 SEB. 1072, 
N.C. 425, 37 LRANS. 842 Pal 
that a holographic instrument im due} 
form found among the writer’s valua- 
ble papers is to be presumed to have} 
been placed there by him, or with his} 
knowledge and approval, with imtemt| 
that it should operate as his will);/ 
Hawkinson v. Oatway, 126 N.W. 633, 
143 Wis. 136, 139 Am S.R. 1091 (hold 
ing that proving a will by proof of the 
signature of deceased or of meces- 
sarily absent attesting witmesses is 
itself prima facie proof of testator’s 
volition in signing). 


71. In re Henry’s Estate, 743 ett 
4 
Ferguson v. Fergu- | 


853, 263 Mich. 410 [rew 244 N.W. 
259 Mich. 499]; 
son, 27 Tex. 339. See Thorneroft v. 
Lashmar, 8 Jur.N.S. 595 (holding that, 
where a paper is not clearly, om its} 


face, testamentary, the affirmative is| 


ad- | 


to be proved before it cam be 
mitted to probate). 


8 Se Ky.—Jones v. Jones, 3 Mete. 


Md.—In re De Garmendia’s Estate, | 
125 A. 897, 146 Md. 47. 


N.C.—Jones v. Key, 15 N.C. 301. 
Pa.—Barnet’s Appeal, 3 Rawle 15. 


Tenn.—R. B. Douglass & Ca vw. 
Harkrender, 3 Baxt. 114;°Cruteher vw. 
Crutcher, 11 Humphr. 377. 


- For later cases, developments and changes im the law see Ammotations, same Ne ARG SSONOQ™A BOMhan 
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§ 751] 


signed by himself, or by another at his direction,*? 
even though, it has been held, the testator was unable 
to read or write, because of illiteracy, blindness, or 


other infirmity,’* or to understand 


Smith v. Gates, 88 So. 861, 205 Ala. 
632 (holding that, where a will is in 
the testator’s possession for a_ suffi- 
cient length of time to enable him to 
acquaint himself with its contents, 
the presumption is that he did so). 


Cal.—In re Latour’s Estate, 73 P. 
1070, 74 P. 441, 140 Cal. 414; In re 
vi es Estate, 274 P. 623, 96 Cal.App. 

0. 


Colo.—Snodgrass v. Smith, 94 P. 
312, 42 Colo. 60, 15 Ann.Cas. 548; In 
re Shapter’s Estate, 85 P. 688, 35 Colo. 
578, 117 Am.S.R. 216, 6 L.R.A.N.S. 575. 
See Kavanagh v. Jamison, 244 P. 476, 
79 Colo. 115 (upholding the rule stated 
in the text, and holding that the pre- 
sumption of knowledge arises particu- 
larly where the testator, before exe- 
euting the will, returns it to the 
draftsman for correction and altera- 
tion to make it conform more closely 
to his wishes). 


Del.—Doe ex dem. Melvin v. Hallo- 
way, 7 Del. 527. 


Ga.—Brown vy. McBride, 58 S.E. 702, 
129 Ga. 92; Harris v. Harris, 53 Ga. 
678; Gaither v. Gaither, 20 Ga. 709; 
Beall v. Mann, 5 Ga. 456. 


Hawaii.—Matter of Will of Ely, 2 
Hawaii 649. 


Ill._— Teter v. Spooner, 137 N.E. 129, 
305 Ill. 198; Compher v. Browning, 
76 N.E. 678, 219 Ill. 429, 109 Am.S.R. 
346; Sheer v. Sheer, 43 N.E. 334, 159 
Ill. 591; McCommon v. McCommon, 
38 N.E. 145, 151 Ill. 428; Robinson v. 
Brewster, 30 N.E. 683, 140 Ill. 649, 33 
Am.S.R. 265; Doran v. Mullen, 78 Ill. 
342. 

Iowa.—In re Dobals’ Estate, 157 N. 
W. 169, 176 Iowa 479. 


Ky.—Sechrest v. Edwards, 4 Metc. 


163; Shanks v. Christopher, 3 A.K. 
Marsh. 144. 

Md.—Taylor v. Creswell, 45 Md. 
422; Cramer v. Crumbaugh, 3 Md. 
491. 


Mass.—Holbrook v. Seagrave, 116 
N.E. 889, 228 Mass. 26; Richardson v. 
Richards, 115 N.E. 307, 226 Mass. 240; 
Dunham v. Holmes, 113 N.E. 845, 225 
Mass. 68. 


Minn.—In re Jenks’ Estate, 205 N. 
W. 271, 164 Minn. 377; In re Bakke’s 
Will, 199 N.W. 438, 160 Minn. 56, 37 
Yl igh 2S ire 


Miss.—Tyson v. Utterback, 122 So. 
496, 154 Miss. 381, 63 A.L.R. 1188. 


N.H.—Wallace v. Wallace, 23 N. 
H. 149; Pettes v. Bingham, 10 N.H. 
514, 


N.J.—Kahl v. Schober, 35 N.J.Eq. 
Harris v. Vanderveer’s Ex’r, 21 
N.J.Eq. 561; In re Maxwell’s Will, 8 
N.J.Eq. 251; Day v. Day, 3 N.J.Eaq. 
549. See Brick v. Brick, 18 A. 58, 44 
N.J.Eq. 282 (holding that, where a 
will is shown to have been in the 
testator’s possession long enough 
for him to read it, the proponent 
need not prove that any one saw 
him read it, or heard it read to him, 
because, if he had the intelligence 
and capacity to read it himself, 
and opportunity to do so, the law will 
presume that he was acquainted with 
its contents). Compare In re Cooper’s 
Will, 71 A. 676, 75 N.J.Eq. 177 [aff sub 
nom. Harrison v. Axtell, 75 A. 1100, 
76 N.J.Eqg. 614]; In re McLaughlin’s 
Will, 59 A. 892, 69 N.J.Eq. 479 (both 
holding that, where a testator, after 
executing a will, drawn in pursuance 
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the language in 


of instructions given by him, has such 
will in his possession a_ sufficient 
length of time and with the oppor- 
tunity and ability to acquaint him- 
self with its contents, and then pre- 
Serves it, it will be conclusively pre- 
sumed that the will was prepared in 
accordance with the instructions giv- 
en, especially where it follows the 
testator’s announced intentions, and 
provides for no unnatural disposition 
of his estate). 


N.Y.—Matter of Henry’s Will, 41 N. 
Y.S. 1096, 18 Misc. 149; Matter of Sea- 
grist’s Will, 32 N.Y.S. 1095, 11 Misc. 
188, 1 Gibb.Surr. 210 [affi37 N.Y.S. 
496, 1 App.Div. 615 [aff 48 N.E. 1107, 
153 N.Y. 682]; Matter of Hall’s Will, 
24 N.Y.S. 864, 5 Mise. 461; In re Jones’ 
Will, 85 N.Y.S. 294. Compare Mason 
v. Williams, 6 N.Y.S. 479, 53 Hun 398 
(holding that there is no presumption 
against familiarity with the contents 
of a will and an intelligent execution 
thereof where the testator has ample 
time and opportunity to acquaint him- 
self with the contents of the instru- 
ment executed). But see Matter of 
White’s Will, 15 N.Y.St. 753 [aff 5 
N-Y.S. 295, 52 Hun-613, 1 Silv.Sup. 
191 (aff 24 N.E. 935, 121 N.Y. 406)] 
(holding that the fact that the testa- 
tor executes the will and immediately 
afterward takes and keeps it in his 
possession thenceforth does not raise 
any presumption that he knew its 
contents). 


N.C.—Carr v. McCamm, ‘18 N.C. 276; 
Downey v. Murphey, 18 N.C. 82; 
Hemphill v. Hemphill, 13 N.C. 291, 21 
Am.D. 331. 


Pa.—Ligo v. Dodson, 151 A. 694, 
301 Pa. 124; In re White’s Estate, 105 
A. 549, 262 Pa. 356; In re Spence’s Es- 
tate, 102 A. 212, 258 Pa. 542; Boehm 
v. Gloeckner, 36 A. 226, 179 Pa. 386, 2 
Prob.Rep.Ann. 201; Patterson v. Eng- 
lish, 71 Pa. 454; Vernon v. Kirk, 30 


Pa. 218; Harding v. Harding, 18 Pa. 
340; Brehony v. Brehony, 8 Pa.Dist.& 
Co: (601: 


Philippine.—Pecson vy. Coronel, 45 
Philippine 216. See Gonzalez y Laurel 
v. Laurel y Tapia, 46 Philippine 750 
(holding that, where the maker of a 
duly executed will was a resident of 
a region where the Tagalog dialect 
was spoken, and requested the 
serivener to draw the will in Tagalog, 
a presumption arises that such dialect 
was known to the testator, which pre- 
sumption is conclusive if not rebutted 
by any evidence). 


R.I.—Quaratiello v. Di Biasi, 112 A. 
215,43. Rida eZd. 


SiG In) res weine Senvvd Lig Sey 
850, 182 S.C. 63; Ex parte McKie, 91 
Siz. 978; 107% S.C. o73) Black v. Ellis, 
QUESICSL A685) 2a Clay io. 


Tenn.—Maxwell v. Hill, 15 S.W. 
253, 89 Tenn. 584; Key v. Holloway, 7 
Baxt. 575; Frear v. Williams, 7 Baxt. 
550. 


Tex.—Kelly v. Settegast, 
870, 68 Tex. 13. 


W.Va.—Bailey v. Bee, 80 S.E. 454, 
73 W.Va. 286. 


Eng.—In re Musgrove, [1927] P. 
264; Barry v. Butlin, 1 Curt.Eccl. 637, 
163 Reprint 223; Browning v. Budd, 
6 Moore P.C,. 430, 13 Reprint 749; Bar- 
ry v. Butlin, 2 Moore P.C. 480, 12 Re- 
print 1089. See Gregson v. Taylor, 
[1917] P. 256 (holding that, where a 
will is read to or by a capable testa- 
tor, and he then executes it, these cir- 


2 Saw. 
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which the instrument was written,*4 although on 
these points there is also authority to the contrary ;°° 
but such presumption of knowledge readily yields to 
evidence tending to show the contrary or to excite 


cumstances give rise to a strong pre- 
sumption, which may be rebutted only 
by the clearest evidence, that he knew 
and approved all its contents). 


Alta.—Odynrak v. Feschuk, 
1 Dom.L.R. 423. 


[a] Knowledge of date.—Where a 
will was all in decedent’s writing, ex- 
cept that a date not in his writing 
was at the head, it was presumed to 
have been written there with his 
ee yeh Patterson y. English, 71 

a. j 


82. Doe ex dem. Melvin v. Hallo- 
way, 7 Del. 527; Harding v. Harding, 
18 Pa. 340. 


Signature for testator by another 
See supra §§ 288-290. 


83. U.S.—Lipphard v. Humphrey, 
28 S.Ct. 561,209 U.S. 264, 52 Tkide 
783, 14 Ann.Cas. 872. 


Ill.— Doran vy. Mullen, 78 Ill. 342. 


ian machines v. Edwards, 4 Mete. 


Minn.—In re Bakke’s Will, 199 N.W. 
438, 160 Minn. 56, 37 A.L.R. 597. 


a areas v. Hope, 37 N.J.Eq. 


N.C.—King v. Kinsey, 74 N.C. 261. 


Pa.—Combs’ and Hankinson’s Ap- 
peal, 105 Pa. 155; Hoshauer v. Ho- 
shauer, 26 Pa. 404; Brehony y. Bre- 
hony, 8 Pa.Dist.&Co. 601. 


ae Hoshauer v. Hoshauer, 26 Pa. 


85. Harrison v. Rowan, 11 F.Cas. 
No. 6,141, 3 Wash.C.C. 580; Matter of 
Bull’s Will, 19 N.E. 508, 111 N.Y. 624 
mem; In re Regan’s Will, 201 N.Y.S. 
431, 206 App.Div. 403; In re Reéilly’s 
Will, 249 N.Y.S. 152, 139 Misc. 732; 
Maxwell v. Hill, 15 S.W. 253, 89 Tenn. 
584; Bartee v. Thompson, 8 Baxt. 
(Tenn.) 508. See In re Gluckman’s 
Will, 101 A. 295, 87 N.J.Eq. 638, L.R. 
A.1918D 742 [rev 98 A. 831, 87 N.J.Eq. 
280] (holding that, where a testator, 
by reason of physical or educational 
disability, as by blindness or by ina- 
bility tc read the language in which 
a will is written, cannot by the exer- 
cise of his own faculties see for him- 
self that the will expresses his testa- 
mentary desires, an additional bur- 
den is imposed upon the proponent, 
where there are any circumstances 
which lead the court to suspect that 
the testator may have been imposed 
upon, to show to the court’s satisfac- 
tion that he was made acquainted 
with the provisions of the will so that 
he understood them); Matter of 
Smith’s Will, 15 N.Y.S. 425, 61 Hun 
101 (recognizing the rule, but holding 
it inapplicable where, although the 
testator was illiterate, there are -cir- 
cumstances, in addition to the fact 
of execution, from which it may rea- 
sonably be inferred that he knew 
the contents of the instrument). 
Compare Brown v. McBride, 58 S.E. 
702, 129 Ga. 92 (holding that an in- 
struction was correct which stated 
that, where it is shown that testa- 
tor signed the will, and was competent 
to read and write, a presumption arose 
sufficient ito carry the burden on pro- 
ponent of proving knowledge of the 
contents of the instrument); Tyson 
v. Utterback, 122 So. 496, 154 Miss. 
381, 63 A.L.R. 1188 (holding that the 
presumption of knowledge arises from 
execution, if the testator is not blind 
and is not illiterate). 
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986 [68 C.J.] 
the suspicion of the court,8® and so it is defeated 
where the circumstances create a doubt whether the 
testator was of sound mind,** or mentally able to 
apprehend the contents of the instrument,** or where 
there is evidence tending to show that the testator 
did not read the will, or was unable to read it, and 
it was not read to him,*® or its contents were misrep- 
resented to him,®® or his directions concerning its 
preparation were not followed,°®! or where, although 
the will was read to him, his physical condition was 
such as to make it doubtful that he heard or under- 
stood,®? or where he was able neither to write nor to 
make any intelligible sound or sign by which to com- 
municate his thoughts or wishes,?* and the fact that 
the will was prepared by or at the direction of the 
principal beneficiary thereof may, in connection with 
other facts and circumstances of doubtful or sus- 
picious character, defeat the presumption of knowl- 
edge,®* but the fact alone that the will was drawn 
by a beneficiary does not necessarily overcome such 
presumption,®® or shift the burden of evidence to the 
proponent.°® 


[§ 752] dd. Date of Execution. It is ordinarily 
to be presumed, in proceedings for the probate of a 
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will, that it was executed on the day of its date,®** 
particularly in the case of a holographic instru- 
ment;®8 and the burden of adducing evidence im- 
pugning the written date of a will is on one alleging 
its incorrectness.°® Where, however, both the will 
and the attestation clause bear the same date, and the 
date of attestation stated is shown to be erroneous, 
it is a fair presumption that the date written in the 
will is also incorrect. 


[§ 753] ee. Place of Execution. Where the ju- 
risdiction within which a will was executed is mate- 
rial, as affecting the sufficiency of the execution or 
attestation to authorize it to be admitted to probate, 
the burden is upon the proponent to show the place 
of execution.’ 


[§ 754] ff. Alterations? The more generally 
recognized rule is that where unattested alterations 
or interlineations appear upon the face of a testa- 
mentary disposition of property complete without 
them, they are to be presumed, in the absence of 
evidence to the contrary, to have been made after 
execution, and accordingly the burden of showing the 
contrary rests on him who seeks to establish the 
will. This rule applies with particular force where 


86. Harrison v. Rowan, 11 F.Cas. 
No. 6,141, 3 Wash.C.C. 580; McCom- 
mon v. McCommon, 38 N.E. 145, 151 
Tll. 428; Tyrrell v. Painton, [1894] P. 
151; Sellers v. Sullivan, 43 Ont.L. 528. 
And see cases infra notes 87-94. 


87. McCommon v. McCommon, 38 
Ne, 9145, 151 11. 4285), MeNinch’ -v. 
Charles, 31 S.C.L. 229; Boyd v. Boyd, 
21 S.C.L. 341. See Key v. Holloway, 


7 Baxt. (Tenn.) 575 (recognizing 
rule). 
88. McCommon v. McCommon, 38 


N.E. 145, 151 Ill. 428; In: re Reilly’s 
Will, 249 N.Y.S. 152, 139 Mise. 732. 


89. Patton v. Hope, 37 N.J.Eq. 522; 
Day v. Day, 3 N.J.Eq. 349; Blume v. 
Hartman, § Ay 219,115 Pat 382) 2) Am: 
S.R. 525; Harding v. Harding, 18 Pa. 
340; Wisener & Brown v. Maupin, 
2 Baxt. (Tenn.) 342. 


90. Cowan v. Shaver, 95 S.W. 200, 
197 Mo. 203. 

91. Bradford v. Blossom, 105 S.W. 
289, 207 Mo. 177. 


e2. Warris v. Vanderveer’s Ex’r, 21 
N.J.Eq. 561. 


83. Rollwagen vy. Rollwagen, 63 N. 
Yi 504: 


94. Ala.—Garrett v. Heflin, 13 So. 
326, 98 Ala. 615, 37 Am.S.R. 89. 


Ga.—Hughes v. Meredith, 24 Ga. 
$825, 71 Am.D. 127. 


Ill—McCommon v. McCommon, 38 
N.E. 145, 151 Ill. 428. 


Mo.—-Bradford v. Blossom, 105 S.W. 
289, 207 Mo. 177. 


N.J.—Harris v. Vanderveer’s Ex’r, 
21 N.J.Eq. 561. 


N.Y.—Rollwagen vy. Rollwagen, 63 
N.Y. 504; Delafield v. Parish, 25 N. 
Y. 9, 35; In re Jones’ Will, 192 N.Y.S. 
163, 199 App.Div. 426; Evans v. 
Trimble, 155 N.Y.S. 25, 169 App.Div. 
363, 15 Mills Surr. 449 [rev 152 N.Y.S. 
333, 88 Misc. 667, 13 Mills Surr. 449, 
and appeal dism 112 N.E. 1058, 217 N. 
BYeiO lel 

Pa.—Blume v. Hartman, 8 A. 219, 
115 Pa. 32, 2 Am.S.R. 525. 


S.cC.—Tomkins v. Tomkins, 17 S.C. 


172925, 919 (Am... 656. 


Tenn.—Maxwell v. Hill, 15 S.W. 
253, 89 Tenn. 584; Patton v. Allison, 
7 Humphr, 320. 


Tex.—Kelly v. Settegast, 2 S.W. 870, 
68 Tex. 13. 


Vt.—-In re Barney’s Will, 40 A. 1027, 
LO Vikiemo Os 


[a] Only slight circumstances are 
required to put the burden of evidence 
on the proponent, where a man writes 
himself a legatee in the will of an 
aged man who is weak, feeble, and 
dependent, and the contents of the 
will are known only to such legatee 
and possibly to the testator. In re 
Jones’ Will, 192 N.Y.S. 1638, 199 App. 
Div. 426. 


[b] Will not consonant with tes- 
tator’s natural affection.—The pre- 
sumption, arising from the fact of 
execution of a will, that the testator 
knew the contents of the instrument 
is defeated where it is shown that the 
will was prepared by a beneficiary 
thereunder and was not consonant 
with the testator’s natural affection 
and moral duties. McCommon y. Mc- 
Common, 38 N.E. 145, 151 Ill. 428. 


[ec] Will not in accordance with 
testator’s expressed intentious.— 
Where a testator had expressed his 
intention that his property should be 
held in trust in a particular manner, 
and embodied such intention in a 
memorandum or draft, which he turn- 
ed over to the intended trustee to 
have a will drawn, and the will as 
drawn and executed did not accord 
with such intention or with such 
draft or memorandum, the presump- 
tion of knowledge by the testator of 
the contents of the will is overcome 
and defeated. Harris v. Vanderveer’s 
Er 2s Ne Urdu Dols 


95. McConnell v. Keir, 92 P. 540, 
76 Kan. 527; Cramer vy. Crumbaugh, 
3 Md. 491; Lake v. Ranney, 33 Barb. 
(N.Y, 949); Blume vy. Hartman: (9) vAe 
2b STS (Pan i252) Ames 255 


96. Barry v. Butlin, 1 Curt.Hecl: 
637, 163 Reprint 223; Odynak v. Fes- 
chuk, (Alta.) [1928] 1 Dom.L.R. 423. 


97. Bullock v. Morehouse, 57 App. 
DiCay23t, 19 Huc2d) 705s) Millers 


Blumenshine, 175 N.E. 814, 343 Ill. 
531, 76 A.L.R. 362; In re Cogan’s Will, 
168 N.Y.S. 937, 101 Misc. 652 [rev on 
other grounds 171 N.Y.S. 648, 184 App. 
Div. 198 (aff 123° N-E. 860, 226 (Nie 
694)]; In re Wertheimer’s Estate, 133 
A. 144, 286 Pa. 155; Seaman v. Hus- 
band, 100 A. 941, 256 Pa. 571. 


98. Bullock v. Morehouse, 57 App. 
D.C, 231, 19 F.(2d) 705; In re Cogan’s 
Will, 168 N.Y.S. 937, 101 Mise. 652 
[rev on other grounds 171 N.Y.S. 643, 
184 App.Div. 198 [aff 123 N.B. 860, 226 
N.Y. 694)]. 


Holographic wills in general see 
supra §§ 396-407. 

99. In re Kohn’s Estate, 137 N.W. 
735, 172 Mich. 342. 


1. Thompson vy. Karme, 108 N.E. 
1001, 268 Ill. 168. 


2. Appeal of Jarboe, 99 A. 563, 91 
Conn. 265. 


3. Alterations of will in general, 
and effect thereof see supra § 272. 


Presumption as to time loose sheets 
forming part of will were written or 
bees see supra § 749 text and notes 


de Ala.—Martin vy. King, 72 Ala. 


CalIn re Thorn’s Estate, 192 P. 
L983 Cale eh 


Idaho.—In re Fisher’s Estate, 279 P. 
291, 47 Idaho 668. 


Ky.—Toebbe vy. Williams, 80 Ky. 
661, 4 Ky.L. 5638. 
Mass.—O’Cornell v. Dow, 66 N.E. 


788, 182 Mass. 
BLT. 


N.J.-—In_ re Atkinson’s Estate, 115 
A. 370, 93 N.J.1g. 139; Smith v. Run- 
kle, 97 A 296 [aff 98 A. 1086, 86 N.J. 
Eq. 257, sub nom. Godley v. Smith, 
98 A. 1083, and sub nom. Smith vy. 
Scholfietd, 98 A. 1087]. 


N.Y.—Maiter of Dwyer’s Will, 61 
N.Y.S. 908, 29 Sfise. 382; Matter of 
Lang’s Will, 30 N.Y.S. 388, 9 Misc. 
521; Matter of Carver’s Will, 23 N.Y. 
S. 753, 3 Misc. 567, Pow. Surr. 316 [aff 
28 N.Y.S. 1126, 75 Hun 612]; Matter of 
Wilcox’s Will, 20 N.Y.S. 131, Pow.Surr. 


d41, 8 Prob.Rep.Ann. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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‘ 


a testamentary writing, or dispositive provision, is 
found beneath the signature of the testator as affix- 
By some authorities, however, it is 
held that there is no presumption as to whether un- 
explained alterations or interlineations were made 
before or after execution,® or with what intent they 
were made,’ although the proponent has the burden 
of proof in this as in other matters relating to the 
will,* and must show that the change was made 
other authorities 
have laid down the rule that, where an alteration or 
interlineation is fair on its face, and there is no cir- 


ed to the will.® 


before the will was exeeuted;?® 


204; Matter of Voorhees, 13 N.Y.St. 
183, 6 Dem.Surr. 162; Dyer v. Erving, 2 
Dem.Surr. 160; Wetmore vy. Carryl, 5 
Redf.Surr. 544. See Van Buren v. 
Cockburn, 14 Barb. 118 (holding that, 
where a will bore on its face strong 
evidence that it had been altered, in 
that some of its most material parts 
were upon sheets of paper of different 
color and size from the sheet execut- 
ed, and written in different ink, and 
the numbering of the sheets had been 
changed, the former numbers being 
still discernible, and there were era- 
sures and alterations on the last sheet 
which were not noted, the proponent 
of the instrument was under the bur- 
den of explaining the suspicious cir- 
cumstances). 


Pa.—Taylor’s Estate, 79 A. 632, 230 


Pa. 346, 36 L.R.A.N.S. 66; In re Teed’s 
Estate, 74 A. 646, 225 Pa. 633, 133 Am. 


S.R. 896; In re Bogart’s Estate, 96 
Pa.Super. 26; In re Oberdorf, 2 Lack. 
Leg.N. 43. Compare In re Hickman’s 


Hstate, 162 A. 168, 308 Pa. 230; In re 
Morrow’s Estate, 54 A. 313, 204 Pa. 
479; Linnard’s Appeal, 93 Pa. 313, 39 
Am.R. 753 (all holding that, where a 
testator whose will is found with 
alterations or interlineations has also 
duly executed a codicil to the will, 
it is to be presumed, in the absence 
of evidence, that the alterations or in- 
terlineations were made before the 
execution of the codicil). But see Wi- 
koff’s Appeal, 15 Pa. 281, 53 Am.D. 
597 (holding that the presumption 
was that certain unexplained altera- 
tions and interlineations were made 
before execution of the will); Gong- 
aware v. Donehoo, 100 A. 264, 255 Pa. 
510 (dictum, to same effect, if the 
alterations are in the testator’s hand- 
writing). 


S.C.—Hembree v. Bolton, 128 S.E. 
841, 132 S.C. 136; Guerin v. Hunt, 110 
Seely dl Sa... ote 


Wis.—In re Wilson, 8 Wis. 171. 


Eng.—Doe v. Palmer, 16 Q.B. 747, 
7W1 E.C.L. 747, 117 Reprint 1067; Doe 
we GCatomore, 16 OCB. 745,271" EC.L. 
745, 117 Reprint 1066; Goods of Adam- 
son, L.R. 3 P.&D. 253; Simmons v. 
Rudall, 1 Sim:N.S. 115, 40 Eng.Ch. 
115, 61 Reprint 45; Matter of James, 
1 Swab.&Tr. 238, 164 Reprint 709. 
Compare Matter of Tweedale, L.R. 3 
P.&D. 204 (holding that, where the 
will of a military officer, proved to 
have been made in actual military 
service, and so valid although not at- 
tested, was found after his death with 
an alteration apparent on its face, 
and there was nothing to show wheth- 
er the alteration was made before or 
after the will was signed, it would be 
presumed, without regard to that 
question, that the alteration was 
made while the testator was still in 
actual military service). 


N.S.—Re Lawson, 25 N.S. 454, 

See Shimshak v. Cox, 116 So. 714, 
166 La. 102 (apparently recognizing 
the rule, but holding it inapplicable 
where the disputed clause did not 
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appear on its face to be an interlinea- 
tion or addition). 


5. -Taylor’s Estate, 79 A. 632, 230 
Pa, 3465 351, 36 L.R.A- NUS. 665 In re 
Bogart’s Estate, 96 Pa.Super. 26, 30. 
Compare Succession of Sanders, 131 
So. 672, 171 La. 568 (holding that, 
where a holographic will was dated 
and signed by the testator, and below 
his signature appeared a further pro- 
vision, likewise signed by the testa- 
tor, it would be presumed that, the 
instrument appearing continuous and 
congruous, it was finished at one 
time, thus complying with a statute 
requiring holographic wills to be dat- 
ree and signed by the testa- 
tor). 


“When a testamentary writing is 
found beneath the signature of a tes- 
tator, the probability is that such 
writing was not there at the time 
the will was executed; for reason and 
general practice assure us that if it 
had been part of the will, the testa- 
tor would have signed beneath it and 
not above it; so, in the absence of 
evidence, it is proper to presume that 
the writing was added after the exe- 
eution of the will.” Taylor’s Estate, 
rt [quot In re Bogart’s Estate, su- 
pra]. 


6. City Nat. Bank v. Slocum, 272 
hot certeden 42S. Ct. 492500 Uw, 
637, 66 L.Ed. 409]; Martin v. Martin, 
165 N.E. 644, 334 Ill. 115, 67 A.L.R. 
1127; Prior v. Jacobson, 158 N.E. 401, 
327 Ill. 25; Schmidt v. Bauermeister, 
117 N.H. 49, 279 Ill. 504; Webster v. 
Yorty, 62 N.E. 907, 194 Ili. 408, 7 Prob. 
Rep.Ann. 472; In re Ross’ Will, 164 N. 
¥oS. SSA) 177 ~Appebpine = W19F" 2ing re 
Easton’s Will, 145 N.Y.S. 373, 84 Misc. 
1; Williams v. Ashton, 1 J:-&H. 115, 
70 Reprint 685. 


7 Martin v. Martin, 165 N.E. 644, 
334 Til. 115, 67 A.L.R. 1127; Schmidt 
v. Bauermeister, 117 N.B. 49, 279 Ill. 
504. 


8. See cases infra note 9. 


Proponent as having burden of 
proof in general see supra § 747. 


9. City Nat. Bank v. Slocum, 272 
F. 11 [cert den 42 S.Ct. 49, 257 U.S. 
637, 66 L.Ed. 409]; Martin v. Martin, 
165 UNH 6445 3345 DIO Lie 6 1 oAe bebe 
127° In tre! Rossi wall 64 Nays: 
884, 177 App.Div. 719; In re Easton’s 
Will, 145 N.Y.S. 3738, 84 Misc. 1; Wil- 
liams v. Ashton, 1 J.&H.115, 70 Re- 
print 685. See to same effect Schmidt 
v. Bauermeister, 117 N.E. 49, 279 Ill. 
504. Compare Hutchison vy. Kelly, 114 
N.E. 1012, 276 Ill. 488 (holding that 
the fact that one dispositive clause of 
a will was written in ink of a dif- 
ferent color from that used in writ- 
ing the balance of the will was not 
an alteration, or evidence of an altera- 
tion, so as to require explanation). 


10. Crossman v. Crossman, 95 
Y. 145; In re Bromley’s Estate, 
N.Y.S. 701, 128 Misc. 662; 
lin’s Will, 
847; 


N. 
219 
In re Ham- 
208 N.Y.S. 799, 124 Misc. 
In re Sidenberg’s Will, 187 N.Y. 
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cumstance which casts suspicion upon it, it will not 
be presumed to have been made after execution, and 
one contesting the probate of the wil! has the bur- 
den of adducing evidence to show that it is fraudu- 
lent;?® and the view has even been expressed that at 
common law unexplained alterations were presum- 
ed to have been made before execution.*+ 
event the presumption of change after execution may 
be overcome or rebutted, either by internal evidence, 
or by other evidence of facts and circumstances tend- 
ing to show that the alterations or additions were 
made at or before the time the will was executed.*? 


In any 


S. 414, 115 Mise. 38; In re Homes’ 
Will, 11 N.Y.S. 898; Matter of Woocd’s 
Will, 11 N.Y.S. 157, 2 Conn.Surr. 144. 


“Where an interlineation or erasure 
in a will is fair upon its face, and it 
is entirely unexplained, there being 
no circumstance whatever to cast sus- 
picion upon it, it would not be proper 
for any court to hold that the altera- 
tion was made after execution; but 
if there are any suspicious or doubt- 
ful circumstances growing out of the 
mode of the alteration, the ink in 
which it was made, the fact that it 
was in favor of the party holding the 
instrument, and that it is not noted 
ai the bottom, then these and all the 
other circumstances must be submit- 
ted as questions of fact to be deter- 
mined by the court, in deciding 
whether the alterations were made 
before execution or not.” Crossman 
v. Crossman, 95 N.Y. 145, 158. 


[a] Thus (1) where the bottom of 
a page of a will had been cut off when 
the will was found, the cutting being 
ragged and uneven, and no conceal- 
ment being attempted of the fact that 
something had been written on the 
next line, and the page as so cut off 
ended with a perfect sentence, and the 
next page began with a new sentence, 
it will not be presumed that the al- 
teration was made fraudulently or 
after the execution of the will. In re 
Homes) (Wall, i) Neycs) -s898: (2) 
Where a will, as found after the tes- 
tatrix’ death, showed on its face that 
diagonal lines had been drawn across 
her signature, and then such lines and 
most of the signature had been eras- 
ed, and the signature carefully re- 
written over the original one, there 
being no question but that such new 
signature was genuine, it is not to 
be presumed that the erasure was 
made after the execution and attesta- 
tion of the will. Matter of Wood’s 
Will, di N.Y. S. 157,02" ConnSurry 1440 


[b] Immaterial alterations which 
are merely descriptive, and do not af- 
fect the operation of the will, and 
which are fair upon their face, must 
be presumed in the absence of any 
evidence to the contrary to have been 
made before the execution of the will. 
In re Hamlin’s Will, 208 N.Y.S. 799, 
124 Misc. 847. 


11. In re Ross’ Will, 160 N.Y.S. 
518, 96 Misc. 404 [rev on other 
grounds 164 N.Y.S. 884, 177 App.Div. 
719}; In re Haston’s Will, 145 N.Y.S. 
373, 84 Misc. 1. 


12. Ala.—Martin v. King, 72 Ala. 
354. 


Mich.—Jersey v. Jersey, 
54, 146 Mich. 660. 


N.Y.—Matter of Wood’s Will, 129 
IND ase on 4h Ap pabive = 25 0is4 = ineere 
Easton’s Will, 145 N.Y.S. 373, 84 Misc. 
1; Matter of Carver’s Will, 23 N.Y.S. 
N53, o 2 Mise. 567 [laff 28 INoYeS. 11263 
es 612];, In re Potter, 12 N.Y.S. 


Pa.—In re Morrow’s BHstate, 54 A. 


110 N.W. 


988 [68 C.J.] 


So if the will would be incomplete without resort to 
apparent interlineations and alterations therein, they 
are, as a general rule, and in the absence of suspi- 
cious circumstances, presumed to have been made 
before execution,'® as in the ease of words or names 
inserted to fill blanks left in the instrument as orig- 
inally prepared,'+ or interlineations supplying the 
Where, however, changes 
in a will are suspicious in appearance, and are not 
satisfactorily explained, a conclusion of fact adverse 


sense of the instrument.?> 


to them follows.*® 


Alterations in ink or pencil. 


313, 204 Pa. 479; Glassen’s Hstate, 13 


Wkiy.N.C. 79. 


Eng.—Goods of Adamson, L.R. 3 
P.&D. 253. 


Compare Hembree y. Bolton, 128 S. 
ES wos, US. LG Cholding that, 
where a will was filed with an altera- 
tion apparent on its face, and during 
four years, within which objectors 
had the opportunity of petitioning for 
probate in solemn form, no such pe- 
tition was filed, the presumption be- 
came indisputable that the alteration 
was made after the will was execut- 
ed) 


[a] Alterations and  interlinea- 
tions held shown to have been mate 
at or before execution.—(1) Where 
the date of a will appeared to have 
been changed from 1875 to 18738, and 
the record showed that testator died 
prior to 1875. Martin v. King, 72 Ala. 
354. (2) Interlineation of the words 
“death” and “signed in the presence 
of,” not altering the disposition of 
property. Jersey v. Jersey, 110 N.W. 
54, 146 Mich. 660. (3) Where the 
words, “to be accepted in lieu of dow- 
er,’ were written somewhat more 
heavily than most other portions of 
the instrument, but it appeared prob- 
able that the darker hue was occa- 
sioned merely by a freer flow of ink 
from the pen at that point, particu- 
larly as the presence or insertion of 
the words could injure only the pro- 
ponent of the will. Matter of Carver’s 
Waillyece Nay. Ss, ode, Mise, bb?) fart 
ZSNayes, e126, 75 Hun 612). .(4) in- 
terlineations, in a holographic will, 
made in the testator’s own handwrit- 
ing, with the same ink and apparent- 
ly the same pen as the other parts of 
the will. In re HMaston’s Will, 145 N. 
Vis. 810,104 Mise. 1 (5) Where there 
were several interlineations and era- 
sures, but an inspection of the docu- 
ment showed plainly that all the in- 
terlineations, like the balance of the 
will, were in the handwriting of the 
testatrix. In re Potter’s Will, 12 N. 
Y.S. 105. (6) Where the alteration 
was in the handwriting of the scrive- 
ner. In re Morrow’s Hstate, 54 A. 313, 
204 Pa. 479. (7) Where alterations 
in a printed form corresponded with 
declarations of the testator as to his 


intention. Dench vy. Dench, 2 P.D. 60. 
13. Martin v. Martin, 165 N.B. 644, 


Bode hil, On AMR lle 7 Matter 
of Voorhees, 13 N.Y.St. 183, 6 Dem. 


Surr. 162; Matter of Adams, L.R. 2 
P.&D. 367; Matter of Birt, L.R. 2 
P.&D. 214; Matter of Cadge, L.R. 1 


The rule has been 
laid down that alterations in ink made on a will are 
presumed to be final, while alterations in pencil, 
the will being written in ink, are prima facie deliber- 
ative;1’ but there is also authority for the view that 
alterations made by a testator with a lead pencil 
have the same effect as if they were made in ink, and 
that there is no presumption that they are delibera- 
tive only, and not final, although the will is written 
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én ink.18 


unauthorized.?° 


P.&D. 543; Greville v. Tylee, 7 Moore 
PAC) 320, us “Reprint .904eu) Bireh kv. 
Birch, 1 Bob: Heel, 675, -163) Reprint 
1175; Matter of Swindin, 2 Rob.Hecl. 
192, 163 Reprint 1288; Matter of King, 
23 Wkly.Rep. 552. See Guerin v. 
Hunt, 110) Set) 118 -S. Ci. 329 (sup= 
porting the rule stated in the text, 
but holding that it has no application 
to an interlineation or addition which 
is antagonistic to the provisions to 
which it is added). And see cases in- 
fra notes 14, 15. 


14. Matter of Voorhees, 13 N.Y.St. 
183, 6 Dem.Surr. 162; Guerin v. Hunt, 
110 SS: 715.218) S.C. 322 "Compare In 
re Thorn’s Estate, 192 P. 19, 183 Cal. 
512; Martin v. Martin, 165 N.H. 644, 
334 Ill. 115, 67 A.L.R. 1127 (both hold- 
ing that the insertion of words to fill 
blanks is not an alteration, interlinea- 
tion or addition, within the presump- 
tion that changes appearing on the 
face of a will are presumed to have 
been made after execution, and that 
such presumption does not apply to 
words so inserted). 


“Where a will has been drawn with 
blanks left for the names of legatees 
and the amounts of the legacies, 
which blanks are afterwards filled up, 
but there is no evidence to show when, 
the presumption is that the blanks 
were filled in before execution, and 
although there may have been no 
blanks but the names of the legatees 
are found interlined, yet if the inter- 
lineation only supplies a blank in the 
sense and it appears to have been 
written with the same ink and at the 
same time as the rest of the will, the 
court will conclude that it was writ- 
ten before execution.” Matter of 
we supra [quot 1 Jarman Wills 
p ; 


15. Matter of Cadge, L.R. 1 P.&D. 
543. Compare Martin vy. Martin, 165 
NEL 644, 334 D1). 115, 6% AVL.R. 1127 
(holding that the insertion of words 
necessary to express the sense of the 
will is not, strictly speaking, an alter- 
ation, and such words are not to be 
presumed to have been inserted after 
execution). 


[a] Interlineation of words neces- 
sary to complete sentences.—Where 
most of the interlineations in a will 
consist of single words, each of which 
is required to complete the sentence 
in which it is inserted, and they were 
apparently written with the same ink, 
but at the time the will was execut- 
ed the attesting witnesses were un- 
able to see whether or not any inter- 


By whom alterations made. 
authorities, there is no presumption as to the per- 
son by whom alterations or interlineations appearing 
on the face of a will were made.”! It is held by oth- 
er authorities, however, that, where a will is found in 
a place or receptacle appropriate for the keeping of 
the testator’s private and valuable papers, any such 
changes, erasures, or additions will be presumed to 
have been made by him.?? 


[§ 754 


Fact of alteration noted at bottom of will or in 
attestation clause. 
or interlineation is noted at the bottom of a will be- 
fore the attestation clause, or in such clause, such 
notation supports an inference of fact that the 
change is a part of the will,!® and the burden is up- 
on one resisting the probate to adduce evidence show- 
ing that the change or addition was fraudulent and 


Where the fact of an alteration 


According to some 


lineations had been made, the court is 
not bound to presume that the inter- 
lineations were made after execution. 
Matter of Cadge, L.R. 1 P.&D. 543. 


16. Martin v. Martin, 165 N.E. 644, 
3384. D1 115, 67 ALAR. 1127 2 Webster 
v. Yorty, .62 NB. 907,994 Dlls 408ee7 
Prob.Rep.Ann, 472. See Schmidt v. 
Bauermeister, 117 N.E. 49, 279 Ill. 504 
(holding that, where a will as pro- 
pounded had some words stricken out, 
and the paper had been cut off just 
under testator’s signature to a codicil 
written on a paper pasted to the orig- 
inal will, the facts called for an ex- 
planation on the part of the pro- 
ponent, who was chief beneficiary un- 

er the will and had possession of it 
at the time it was offered for probate, 
but the question was one of fact and 
not of law). 


17. Matter of Adams, L.R. 2 P.&D. 
367; Matter of Hail, L.R: 2 P.&D. 256° 
Lavender v. Adams, 1 Add.Eccl. 406, 
162 Reprint 143; Gann v. Gregory, 3 


De G.M.&G. 777,'52 Hng.Ch. 605, 43 
Reprint 305; Ravenscroft v. Hunter, 
2 Hagg.Heccl. 65, 162 Reprint 787; 


Parkin v. Bainbridge, 3 Phillim. 321, 
161 Reprint 1338. 


18. Tomlinson’s Hstate, 19 A. 482, 
133 Pa. 245, 19 Am.S.R. 637; La Rue 
v. Lee, 60 S.E. 388, 63 W.Va. 388, 129 
Am.S.Rs 978, /14" TRUAINGS. OGsaa dts 
Prob.Rep.Ann. 442. 


19. City Nat. Bank v. Slocum, 272 
F. 11 [cert den’ 42 S.Ct. 49, 257 U.S. 
637, 66 L.Ed. 409]. 


rei Crossman y. Crossman, 95 N.Y. 
21. Martin v. Martin, 165 N.E. 644, 


334 Tl. 115,067 “ACL.R. 11275) Priorivs 
Jacobson, 158 N.E. 401, 327 Ill. 25; 
Schmidt v. Bauermeister, 117 N.B. 
49, 279 Tll. 504. 


22. Baptist Church v. Robbarts, 2 
Pa. 110; In‘re Fuguet’s Will, 11 Phila. 
(Pa.) 75. See In re Potter’s Will, 12 
N.Y.S. 105 (holding that the facts that 
the testatrix was her own scrivener 
and the custodian of the will weigh 
in favor of the presumption that era- 
sures and interlineations appearing 
on its face were made by her in pre- 
paring the will); In re Homes’ Will, 
11 N.Y.S. 898 (holding that, where a 
will, from the bottom of the first page 
of which something had been cut 
away, was found among the private 
papers of deceased, and did not ap- 
pear to have been disturbed by any 


one until searched for and found after 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 755-756] 


[§ 755] (b) Genuineness. The burden is upon 
one propounding an instrument for probate to prove 
the genuineness of the instrument as a will,?3 and 
of the signature affixed thereto as that of the alleged 
testator ;24 and, in the ease of a holographic instru- 
ment, the proponent has the burden of showing that 
it is ‘in the handwriting of decedent.25 An instru- 
ment apparently in proper testamentary form and 
coming from the proper custody is, however, ordi- 
narily presumed, in the first instance, to be genuine, 
so that the burden of adducing evidence to the con- 
trary is upon one opposing or contesting the pro- 
bate,?° in the absence of any indication that it is 
fraudulent or forged;?7 but no such presumption 
arises where the alleged will is produced under un- 
usual or suspicious circumstances, and in such ease 
the proponent has the burden of making a satisfac- 
tory explanation.*® Likewise, where the circum- 
stances under which the instrument is alleged to have 
been prepared or executed are unusual or suspicious, 
an explanation is required to be made by the propo- 
nent, who must produce some proof in addition to 
that which will ordinarily suffice;?® and where, in 
such a ease, the dispositions made by the instrument 
propounded differ materially from those made by a 


his death, it will not be presumed that,91 Conn. 265. 
the will was mutilated by any one 
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prior will of decedent which had been carefully pre- 
pared by his counsel at his direction, the proponent 
must show a satisfactory reason for the change.*° 
Where the instrument propounded as a will is writ- 
ten on a printed blank, the fact that the name and 
address of the printer of the blank and his code let- 
ters have been cut off is a suspicious circumstanee, 
requiring the proponent to furnish a satisfactory ex- 
planation.’! In determining whether or not a sig- 
nature is forged, it will be presumed that the testa- 
tor, if shown to have been able to write, was able 
to write his name and spell it correctly.*? The facet 
that the portion of a will containing the signature 
has been cut off and pasted on again has been held to 
raise no presumption against the genuineness of the 
instrument. 


[§ 756] (c) Lost or Destroyed Will; Spolia- 
tion.?* In a proceeding for the probate or estab- 
lishment of a lost or destroyed will, the burden of 
proving the execution of the will, and its contents, 
and that it was in existence and unrevoked at the 
testator’s death, or was accidentally or fraudulently 
destroyed in his lifetime, as the case may be, is on 
the person seeking to establish the will;?> and the 


Del.—Butler v. Butler, 5 Del. 178. 
Ga.—Moseley v. Evans, 72 Ga. 203; 


after execution, but rather that the 
cutting was done by the testator when 
he prepared the will). 

23. <Ala.—Venabie v. 
So. 8a, 165 Ala. 621. 

Ga.—Mobley v. Lyon, 67 S.E. 668, 
134 Ga. 125, 1837 Am.S.R. 213, 19 Ann. 
Cas. 1004. 


Ill.—Doran vy. Mullen, 
ete v. Wilton, 13 Ill. 
419. 


Venable, 51 


78 Ill. 342; 
15, 54 Am.D. 


La.—Succession of Wadsworth, 92 
So.. 760, 152 La. 131; Succession of 
White, 61 So. 860, 132 La. 890; Gaines’ 
Succession, 38 La.Ann. 123; McDon- 
ogh’s Succession, 18 La.Ann. 419. 


N.Y.—In re Schillenger’s Will, 179 
N.E. 380, 258 N.Y. 186 [motion den 180 
N.E. 365, 258 N.Y. 632]; In re Steg- 
man’s Will, 234 N.Y.S: 239, 133 Misc. 
745 [aff 285 N.Y.S. 890, 227. App. 
Div. 647]; In re Shaver’s Estate, 231 
N.Y.S. 596, 182 Misc. 112 [aff 235 N. 
Wes. 4 Sooo ADD Div... 646] “In -re 
Oliver’s Will, 214 N.Y.S. 154, 126 Misc. 
511; In re Van Ness’ Will, 139 N.Y.S. 
485, 78 Misc. 592, 9 Mills Surr. 545; 
In re Jacobs’ Will, 137 N.Y.S. 155, 76 
Misc. 394, 9 Mills Surr. 248. 


Pa.—Simcox’s Est., 11 Pa.Co. 545; 
Smith’s Estate, 2 Pa.Co. 626. 


Eng.—Anderson vy. Gill, 3 Macq. 180. 


24. Morell v. Morell, 60 N.E. 1092, 
157 Ind. 179; In re Schillenger’s Will, 
179 N.E. 380, 258 N.Y. 186 [motion 
den 180 N.E. 365, 258 N.Y. 632]; In re 
Swim’s Will, 258 N.Y.S. 458, 144 Mise. 
206; Matter of Burtis’ Will, 89 N.Y.S. 
441, 43 Misc. 437, 4 Mills Surr. 239 
[rev on other grounds 94 N.Y.S. 961, 
107 App.Div. 51, 17 N.Y.Ann.Cas. 136]; 
In re Moxley’s Will, 152 A. 713, 103 
Vt. 100. 


25. Schrodt’s Ex’r v. Schrodt, 225 
S.W. 151, 189 Ky. 457; Succession of 
Farrell, 60 So. 203, 131 La. 719; Hoop- 
er v. MeQuary, 5 Coldw. (Tenn.) 129; 
Anderson y. Gill, 3 Macq. 180. 


Holographic wills generally see su- 
pra §§ 396-407. 


26. Ark.—Hamilton v. Hamilton, 
10 S.W.(2d) 3877, 178 Ark. 241. 


Conn.—Appeal of Jarboe, 99 A. 563, 


N.Y.—In re Oliver’s Will, 214 N.Y.S. 
254, 126 Misc. 511. 


N.C.—Collins v. Collins, 34 S.E. 195, 
125 N.C. 98; Sawyer’s Legatees v. 
Sawyer’s Heirs, 52 N.C. 134. 


Pa.—Brehony y. Brehony, 8 Pa.Dist. 
&Co. 601. ' 


Eng.—Andrew v. Motley, 12 C.B.N. 
S. 514, 104 E.C.L. 514, 142 Reprint 
1243; Orange v. Pickford, 4 Drew. 363, 
62 Reprint 140; Doe v. Pearce, 2 M. 
&Rob. 240, 174 Reprint 276. 


oars Santos v. Acosta, 33 Philippine 
9} 


[a] lack of proof of notarial reg- 
istration.—Some doubt is cast on the 
genuineness of an alleged will by the 
fact that there is nothing thereon to 
indicate that it was ever entered in 
the proper protocol (protocolizado), 
and by the assertion of the proponent, 
notwithstanding the absence of any 
such indication, that it was in fact 
properly protocolized but that proof 
of the fact could not be made because 
of the destruction of the notarial ar- 
chives during a revolution. Santos 
v. Acosta, 33 Philippine 229. 


28. Succession of Loewer, 149 So. 
504, 177 La. 869; Succession of White, 
61 So. 860, 182 La. 890; Gaines’ Suc- 
cession, 38 La.Ann. 123. 


29. Succession of White, 61 So. 
860, 1382 La. 890; In re Oliver’s Will, 
214 N.Y.S. 154, 126 Misc. 511; Matter 
of Alfaya’s Will, 204 N.Y.S. 90, 122 
Mise. 771. 


30. In re Oliver’s Will, 214 N.Y.S. 
154, 126 Misc. 511. 
31. In re Oliver’s Will, supra. 


32. Watts v. Tidwell, 12 S.W.(2da) 
896, 178 Ark. 951. 


83. Webster v. Yorty, 62 N.E. 907, 
194 Ill. 408, 7 Prob.Rep.Ann. 472. 


34. Probate or establishment of 
lost or destroyed wills in general see 
supra §§ 651-655. 

35. U.S.—Southworth v. Adams, 
22 F.Cas.No. 13,194, 11 Biss. 256. 

Ala.—Jordan v. Ringstaff, 102 So. 
895, 212 Ala. 414; Allen v. Scruggs, 
67 So. 301, 190 Ala. 654. 


Batton v. Watson, 13 Ga. 63, 58 Am. 
D. 504. 


Ill.—St. Mary’s Home for Children 
& Dispensary for Poor of Chicago vy. 
Dodge, 101 N.H. 46, 257 Ill. 518. See 
Cassem v. Prindle, 101 N.E. 241, 258 
Ill. 11 (holding that the burden is on 
the persons seeking the establishment 
of a lost will to prove that the in- 
strument in question was the last will 
and testament of decedent). 


Ind.—Fletcher v. Fletcher, 115 N.E. 
582, 186 Ind. 193, 


Iowa.—Miller v. Miller, 210 N.W. 
537, 203 Iowa 888; In re Dunahugh’s 
Will, 107 N.W. 925, 130 Iowa 692. 


Ky.—Steele v. Price, 5 B.Mon. 58. 


Mass.—Newell v. Homer, 120 Mass. 
277; Davis v. Sigourney, 8 Metc. 487. 


Mo.—McMurtrey v. Kopke, 250 S.W. 
399, 400 [cit Cyc]. 


Neb.—In re Francis’ Estate, 144 N. 
ee 789, 94 Neb. 742, 50 L.R.A.N.S. 


N.J.—In re Calef’s Will, 156 A. 475, 
109 N.J.Eq. 181 [aff 162 A. 579, 111 
N.J.Eq. 355 (cert den 53 S.Ct. 397, 288 
U.S. 606, 77 L.Ed. 981)]; In re Bern- 
hardt’s Estate, 143 A. 92. 


N.Y.—Knapp v. Knapp, 10 N.Y. 276; 
In re Sheldon, 144 N.Y.S. 94, 158 App. 
Div. 843; Perry Vy Perry, (21 Naess 
1338, 66 Hun 629; Augustus v. Graves, 
9 Barb. 595 -[afl T INVY<, 305) sinere 
Luby’s Estate, 260 N.Y.S. 541, 144 
Misc. 900; Cooley v. Cooley, 189 N. 
YS. 677, LLG Mises 15) (latte Neve 
S. 925]; Idley v. Bowen, 11 Wend. 
227; Grant v. Grant, 1 Sandf.Ch. 235; 
Bulkley v. Redmona, 2 Bradf.Surr. 


N.C.—In re Hedgepeth’s Will, 63 S. 
BE. 1025, 150 N.C. ; Sceggins v. 
Turner, 3 S.B. 719, 98 N.C. 135; Nel- 
son v. Whitfield, 82 N.C. 46. 


Ohio.—Gibson v. Gibson, 25 Ohio 
Cir.Ct. 698; In re Lasance’s Estate, 
7 Ohio S.&C.P. 246, 5 Ohio N.P. 20; 
Gibson’s Hstate, 1 Ohio N.P.N.S. 552. 


Pa.—In re Hodgson’s Bstate, 112 
A. 778, 270 Pa. 210; In re Rhoads’ Es- 
tate, 88 A. 71, 241 Pa. 38; Burns v. 
Burns, 4 Serg.&R. 295, 567; Buchle’s 
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rule is the same as to the missing parts of a will 
which has been mutilated or from which a portion 
If a will is shown to have been 
fraudulently suppressed or destroyed,*7 or to have 
been destroyed unlawfully, although the destruction 
was done innocently and in good faith,*® it is pre- 
sumed to have been legally drawn and executed; but 
in the absence of fraud or wrong such presumption 


has been removed.?°® 


cannot be indulged.?® 


[§ 757] (38) Revocation*°—(a) In 
Where a will is produced and propounded for pro- 
bate, the burden is on one resisting the probate on 
the ground that such will has been revoked to prove 
the revocation,4! and in the absence of such proof 
Accordingly, one 
who asserts revocation by a subsequent will must 


revocation will not be presumed.*? 


HWstater eo ea.Dist. 16,014. Pa.€oz 99; 
33 Wkly.N.C. 393. 

Tenn.—Asbury v. Hannum, 8 Tenn. 
Civ App, 146.1158 [quot Cye]. 


Tex.—Tynan v. Paschal, 
286, 84 Am.D. 619. 


W.Va.—Dower v. Seeds, 28 W.Va. 
113, 57 Am.R. 646. 


Hng.—Harris v. Knight, 15 P.D. 
170; Brown v. Brown, 8 E.&B. 876, 
92 H.C... 876, 120 Reprint 327; Pod- 
more v. Whatton, 3 Swab.&Tr. 449, 
164 Reprint 1349. 


[a] In order to probate copy of 
lost or spoliated will (1) the propo- 
nents have the burden of proving the 
loss or spoliation by accident, or with- 
out intention or design on the part of 
the testator. In re Bernhardt’s Es- 
tater ON. multe LAW 925 02) 5 Probate 
of copy of lost or spoliated will in 
general see supra §§ 651-655. 


Presumption of revocation as aris- 
ing from destruction or disappear- 
ance of will see infra §§ 758, 759. 


36. Dawley v. Congdon, 105 A. 393, 
R.I. 64. 


87. In re Lambie’s Estate, 56 N.W. 
223, 97. Mich. 11; In re Campbell’s 
Will, 138 A. 725, 100 Vt. 395, 402, 54 
A.L.R. 1369 [cit Cyc]. See Buchle’s 
Mstace, o cawist. 16) 14 Pa.Co. 99) 33 
Wkly.N.C. 393 (recognizing rule). 


38 In re Campbell’s Will, 138 A. 
i209) LOOM, 395, 54 ALR. L369" 


39. Eckersley v. Platt, L.R. 1 P.& 
. 281. 


Py) ARES «, 


42 


D 


40. Revocation of wills in general 
see supra §§ 478-560. 


41, Ala.—Luther v. Luther, 100 
SON49 Ty OL. vAla. Sb23> Hodge vy.) Joy; 
SISO it 1, 207 Alay 198. 


Ark.—Cook v. Jeffett, 272 S.W. 873, 
169 Ark. 62. 


Cal.—In re Olmsted’s Hstate, 54 P. 
TA5, 122 Cal. 224. 


Iowa.—In re Brown’s Will, 120 N. 
W. 667, 143 Iowa 649. 


Mass.—Aldrich v. Aldrich, 102 N. 
BE. 487, 215 Mass. 164, Ann.Cas.1914C 
906. 


Mich.—Cheever v. North, 64 N.W. 
455, 106 Mich. 390, 58 Am.S.R. 499, 
Oi any Ano lO ls 


N.Y.—In re Crouse’s Will, 199 N.Y. 
S. 833, 205 App.Div. 135 [aff 144 N.H. 
TO iss OND Ya loses e vabter of (Cun-= 
nion, 120 N.Y.S. 266, 135 App.Div. 
864 [aff 94 N.E. 648, 201 N.Y. 123, Ann. 
Cas.1912A 834]; In re Parsons’ Will, 
195 N.y.S. 742, 119" Mise. 26; In re 
Parker’s Will, 165 N.Y.S. 702, 100 


- 
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prove the latter,* and, if such subsequent will can- 
not be found, must show the same facts as if he were 
seeking its probate as a lost or destroyed will,** and 
that its contents were so inconsistent with the former 
will as to revoke it,** or that it contained an express 
clause of revocation.*® 
found in an unusual place,** or among worthless pa- 
pers,*® or that it had apparently been abandoned 


The fact that the will was 


among waste papers,*® does not raise a presumption 


General. 


tion.*! 


Mise. 219. 


N.C.—Barfield v. Carr, 86 S.E. 498, 
169 N.C. 574. See In re Shelton’s 
Will, 55 S.E. 705, 143 N.C. 218, 10 Ann. 
Cas. 531, 12 Prob.Rep.Ann. 317 (hold- 
ing that, where a will bearing a pur- 
ported revocation on its margin is 
produced, the burden of proving that 
the will had been legally revoked, 
and that the revocation was found in 
a secure place as required by statute, 
is on contestant). 


pa adeltords Estate, 7 Pa.Dist. 
Sit 


S.C.—Means v. Moore, 14 §.C.L. 282. 


Eng.—Benson v. Benson, L.R. 2 P. 
&D. 172. 


[a] In Texas (1) under Rev. St. 
art 3271 subd 5, providing that, be- 
fore admitting a will to probate, it 
must be proved to the satisfaction of 
the court that such will has not been 
revoked by the testator, the burden is 
on the proponent of the will to prove 
that it has not been revoked. Brack- 
enridge v. Roberts, 267 S.W. 244, 270 
S.W. 1001, 114 Tex. 418; Dannenbauer 
v. Messerer’s Estate, (Civ.App.) 4 S. 
W.(2d) 620 [aff 35 S.W.(2d) 682, 120 
Tex. 14, 79 A.L.R. 1488]; Perdue v. 
Perdue, (Civ.App.) 208 S.W. 353 [aff 
217-S.W. 694, 220 S.W. 322, 110 Tex. 
209]. (2) The fact that persons con- 
testing the probate of a will on the 
ground that it had been revoked by 
a Subsequent will are unable to prove 
all the contents of the subsequent 
will does not discharge or release the 
proponent from the burden of show- 
ing that the will offered for probate 
has not been revoked. Brackenridge 
v. Roberts, supra. (3) Where, how- 
ever, the proponent produces the will, 
and proves its execution in accord- 
ance with the statutes, he makes out 
a prima facie case, and is not bound 
to go further and adduce evidence to 
show affirmatively that the will has 
not been revoked. Dannenbauer v. 
Messerer’s Estate, supra. (4) The 
burden in such circumstances is on 
the contestant to adduce evidence 
showing a revocation of the will. 
Carlson ya Carlson,s (OlvmAp Demet omic 
W. 823. 


42, Benson v. Benson, L.R. 2 P.&l 
172. 


43. In re Brown’s Will, 120 N.W. 
667, 143 Iowa 649; In re Dunahugh’s 
Wall ot MINGWin Zone oO) MLO oOo 
Muller v. Muller, 56 S.W. 802, 108 
Ky. 512; 22) Ky.b. 20% Walliams Vv. 
Morehead, 77 So. 658, 116 Miss. 653; 
Richardson v. Ames, (Tex.Civ.App.) 
2 S.W.(2d) 517. 


Revocation by subsequent will in 
general see supra §§ 491-499, 


that the testator intended to revoke it. 
claimed that a revocation of a will was procured by 
undue influence or at a time when the testator was 
incompetent, the burden is on the proponent to es- 
tablish such contention.®° 


[§ 758] (b) Cancellation, Mutilation, or Destruc- 
Where a will is found among the effects 


Where it is 


44. Clover v. (Tex.Civ. 


App.) 224 S.W. 916. 


Burden of proof in proceeding for 
probate of lost or destroyed will see 
supra § 756. 


45. In re Dunahugh’s Will, 107 N. 
W. 925, 130 Iowa 692; Matter of Cun- 
nion’s Will, 120 N.Y.S. 266, 135 App. 
Div. 864 [aff 94 N.E. 648, 201 N.Y. 
123, Ann.Cas.1912A 834]; Richard- 
son v. Ames, (Tex.Civ.App.) 2 S.W. 
(ACD) Bye 


46. Ark.—Cook v. Jeffett, 272 S.W. 
873, 169 Ark. 62. 


Cal.—In re Thompson’s Estate, 198 
Pe T7958 bs Cala eiGe. 


Conn.—Appeal of Fitzpatrick, 89 A. 
2S COMM ono. 


Iowa.—In re Brown’s Will, 120 N. 
W. 667, 143 Iowa 649; In re Duna- 
hugh’s Will, 107 N.W. 925, 130 Iowa 
692. 

Mich.—Connery v. Connery, 141 N. 
W. 615, 175 Mich. 544; Cheever v. 
North, 64 N.W. 455, 106 Mich. 390, 
Sa AU, Sekt OO lode elt Atm S Ones 


N.Y.—Matter of Cunnion’s Will, 
120 N.Y.S. 266, 135 App.Div. 864 [aff 
94 N.H. 648, 201 N.Y. 1238, Ann.Cas. 
1912A 834]. Compare In re Wylie’s 
Will, 145 N.Y.S. 133, 162 App.Div. 574 
(holding that, where the subsequent 
will executed by the testator is shown 
to have been drawn by a careful and 
experienced lawyer, who had a great 
deal of knowledge and experience in 
the preparation of wills, it is more rea- 
sonable to believe that such will con- 
tained a revocation clause than to 
believe the contrary, and so, while 
there is no presumption of law that 
a will contains a revocation clause, 
observation, experience, and profes- 
sional knowledge create an inference 
fae) such would ordinarily be the 
fact). 


Clover, 


Tex.—Richardson y. Ames, (Civ. 
App.) 2 S.W.(2d) 517. 
47. Hill’s Succession, 16 So. 819, 


47 La.Ann. 329. 


48. Blakemore’s Succession, 9 So. 
496, 48 La.Ann. 845. 


49. Hill’s Succession, 16 So. 819, 47 
La.Ann. 329. 


50. In re Thompson’s Hstate, 205 
N.W. 47, 48 S.D. 474. 


51. Presumptions and burden of 
proof in preceeding for probate of 
destroyed or spoliated will in general 
see supra § 756. 


Revocation of will by cancellation, 
mutilation, or destruction in general 
see supra §§ 507-521. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 758] 


of the testator, and when so found has been canceled, 
defaced, or obliterated in whole or in part, the prima 
facie presumption, in proceedings for the probate of 
the will, is ordinarily that the testator made the can- 
cellation, defacement, or obliteration, and that it 
was done with the intention of revoking the will or 
the parts thereof canceled or obliterated;°?2 and this 
is particularly true where the signature has been can- 
eeled, as by erasure, or by cutting or tearing it off, 
or otherwise,®* except where, after having been cut 
or torn off, it has been pasted on again and reattach- 
ed,** or, in the case of a holographie will,®> where 
A fortiori, where it is 


it has been rewritten.®® 
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shown affirmatively that the testator destroyed his 


52. Ark.—Cook v. Jeffett, 272 S.W. 
873, 169 Ark. 62. 


Cal.—In re Streeton’s Estate, 191 
P. 16, 183 Cal. 284; In re Olmsted’s 
Estate, 54 P. 745, 122 Cal. 224. 


Ga.—Porch v. Farmer, 122 S.E. 557, 
158 Ga. 55. 


Tdaho.—In re Fisher’s Estate, 279 P. 
291, 292, 47 Idaho 668 [quot Cyc]. 


Ill.—Cantway v. Cantway, 146 N 

148, 315 Ili. 244: Burton v. Wold 
103 N.E. 976, 977, 262 Tl. 397 [eit 
Cyc]; Wolf v. Bollinger, 62 Ill. 368. 
See Pyle v. Murphy, 180 Ill.App. 18 
(holding that, where a will was found 
among the testator’s effects with 
marks through or across certain pro- 
visions, the presumption was that the 
marks were those of the testator, and 
it was a question of fact to be deter- 
mined by a jury whether such marks 
were made animo revocandi). 


Ind.—McDonald vy. McDonald, 41 N. | 


BH. 336, 142 Ind. 55. 


Ky.—Carrithers v. Jean’s Ex’r, 61 
S.W.(2d) 323, 249 Ky. 695; Russell v. 
Tyler, 6 S.W.(2d) 707, 224 Ky. 511. 


Me.—Collagan v. Burns, 57 Me. 449. 


Md.—Measley v. Housman, 124 A. 
906, 144 Md. 339; Handy v. State, 7 
Harr.&J. 42. 


Miss.—Whitehead v. Kirk, 61 So. 
737, 62 So. 432, 104 Miss. 776, 51 L. 
R.A.N.S. 187, Ann.Cas.1916A 1051. 


N.J.—In re White’s Will, 25 N.J.Eq. 
501; Smock v. Smock, 11 N.J.Eq. 156. 


N.Y.—In re Hopkins’ Will, 65 N.E. 
a8, 172 N.Y. 360, 92 Am.3.R. 746, 65 


Ben 68 N.E. Tals 176 N.Y. 595]; 
Crouse’s Will, 199 N.Y.S. 833, 205 App. 
Div. 135 [aff 144 N.E. 901, 238 N.Y. 
583]; In re Philp’s Will, 19 N.Y.S. 13, 
64 Hun 635; In re Parsons’ Will, 195 
N.Y.S. 742, 748, 119 Misc. 26 [cit Cyc]; 
Brazill v. Weed, 190 N.Y.S. 43, 115 
Misc. 546; In re Francis’ Will, 132 N. 
Y.S. 695, 73 Misc. 148, 8 Mills Surr. 
283; In re Kathan’s Will, 141 N.Y.S. 
705; Clark’s Will, Tuck.Surr. 445. 


N.C.—In re Wellborn’s Will, 81 S.E. 
1023, 165 N.C. 636; Cutler v. Cutler, 
43 S.E. 630, 132 N.C. 190; Bennett v. 
Sherrod, 25 N.C. 303, 40 Am.D. 410. 
See In re Saunders’ Will, 98 S.E. 378, 
177 N.C. 156 (holding that the burden 
is on persons claiming to take under 
erased provisions of a will to show 
that the erasures were not made by 
the testator). But see Barfield v. 
Carr, 86 S.H. 498, 169 N.C. 574 (hold- 
ing, where a will was found with cer- 
tain bequests stricken out, that the 
burden of proving that such cancella- 
tions were made by the testator with 
intention to revoke such bequests was 
upon the persons asserting it). 


Ohio.—Crosby v. Crosby, 10 Ohio 
Cir.Ct.N.S. 57, 30 Ohio Cir.Ct. 14. 


Or.—Flanders v. White, 18 P.(2d) 


823. 


Pa.—In re Sheaffer’s Estate, 87 A. 
5Ut, 240-Pa.. Soc. Baptist Church. v; 
Robbarts, 2 Pa. 110; “Boudinot v. 
Bradford, 2 Dall. 266, 2 Yeates 170, 1 
ibd, 375; In re Cook, 10 Pa.L. J. 353. 


R.I.—Dawley v. Congdon, 105 A. 
393, 42 RL. 64. 


Va.—Wilkes’ Adm’r y. Wilkes, 80 
S.E. 745, 115 Va. 886. 


Eng.—Clarke v. Scripps, 2 Rob.Eecl. 
5638, 163 Reprint 1414. 


Ont.—-Re Anderson, [1933] 1 Dom. 


“L.R. 581. 


See Johnson v. Brailsford, 11 S.C.L. 
272, 10 Am.D. 601 (where it was said 
that, if a will be thrown into the fire 
and consumed, or if it be torn into 
many pieces by the testator, the vio- 
lent presumption would be that the 
instrument was burnt or torn animo 
revocandi and it would require strong 
evidence to rebut this presumption; 
but that if the will be only slightly 
burnt, or slightly torn, there would 
arise no presumption from the act it- 
self of the intention with which it 
had been done); Stephens v. Leath- 
erwood, (Tex.Civ.App.) 295 S.W. 236 
(recognizing the rule, and holding 
that, where the contestants claim that 
obliterations or cancellations appear- 
ing on the face of a will were made 
after the testator’s death, the burden 


is on them to show that they are! 


entitled to have the will established 
and probated as it read at the time 
it was executed and published). 


[a] Although repository of will 
was equally accessible to testator and 
another person during the lifetime of 
the former, the law will presume that 
mutilations or defacements were done 
by the testator, animo revocandi, 
where the will is found mutilated or 
defaced immediately after his death. 
Bennett v. Sherrod, 25 N.C. 303, 40 
Am.D. 410. 


[b] Intention to revoke whole will 
not presumed from cancellation or de- 
struction of part.—The fact that a 
portion of a will as originally drafted 
was torn from the remaining text 
does not raise any presumption of an 
intention to revoke the whole instru- 
ment. In re Streeton’s Hstate, 191 P. 
16, 183 Cal. 284. 


[c] In Georgia, by express statu- 
tory provision (Civ. Code 1895 § 3343), 
where a will has been canceled or 
obliterated in a material part, a pre- 
sumption of revocation arises, and 
the burden is on the propounder to 
show that no revocation was intend- 
ed. McIntyre vy. McIntyre, 47 S.E. 
501, 120 Ga. 67, 102 Am.S.R. 71, 1 Ann. 
Cas. 606, 9 Prob.Rep.Ann. 212; How- 
ard v. Hunter, 41 S.E. 638, 115 Ga. 358, 
90 Am.S.R. 121. 


58. Cal.—In re Streeton’s Estate, 
LOIRE Ged San Calee2s4. 
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will, or acquiesced in its destruction, the presump- 
tion is that he intended to revéke it;°? and so, where 
the testator during his lifetime knew, or had reason 
to believe, that his will had been destroyed, his fail- 
ure to make or publish a new will raises a presump- 
tion of his intention to treat the destroyed will as 
revoked, and to die intestate.°* The presumption of 
animus revocandi may, however, be rebutted, either 
by direct evidence or by circumstances tending to a 
contrary conclusion.®® 
from the fact of a cancellation or obliteration, that 
it was made by the testator animo revocandi, where 
the will does not come from his custody,°® or where 


There is no presumption, 


Ky.—Youse v. Forman, 5 Bush 337. 


Miss. -Whitehead Vv. Kirk; “62 So; 
737, 62 So. 432, 104 Miss. 776. 51 L.R. 
A.N.S. 187, Ann.Cas.1916A 1051. 

N.J.—In re White’s Will, 25 
Eq) 501. 

N.C.—Cutler v. Cutler, 43 S.E. 
132 .°N. C2190. 

Ohio.—Crosby v. Crosby, 10 Ohio 
Cir: CLIN. S577 30 (Onion Cir Criss 

54 Webster v. Yorty, 62 N.B. 907, 
194 Ill. 408, 7 Prob.Rep.Ann. 472 

55. Holographic wills in general 
see supra §§ 396-407. 


56. In re Streeton’s Estate, 191 P. 
16, 183 Cal. 284. 


57. Almeida’s Estate, 


N.J. 


630, 


21 Pa.Dist. 


Failure to find will after testator’s 
death as raising presumption of de- 
eruouos animo revocandi see infra 

59. 


58. Steele v. Price, 5 B.Mon. (Ky.) 
58; Beauchamp’s Will, 4 T.B.Mon. 
(Ky.) 361. See Campbell v. West, 3 
B.Mon. (Ky.) 242 (holding that such 
knowledge or belief of destruction, 
and failure to make a new will, tend- 
ed to show an intention to treat the 
will as revoked). 


59. Iil.—Burton v. Wylde, 103 N. 
E. 976, 261 111. 397; Wolf v. Bollinger, 
62 Ill. 368. 


Ky.—Steele v. Price, 5 B.Mon. 58. 


N.H.—Managle y. Parker, 71 A. 637, 
75 N.H. 139, 24 L.R.A.N.S. 180, Ann. 
Cas.1912A 269. 


RA a at IS v. White, 18 P.(2d) 


R.I.—Dawley v. Congdon, 
393, 42 RE 64. 


Eng.—In re Hains, 5 Notes of Cas. 
621; Clarke v. Scripps, 2 Rob.Eccl. 
563, 163 Reprint 1414; Pemberton v. 
on 13 Ves.Jr. 290, 33 Reprint 


105 A. 


U.S.—Throckmorton v. Holt, 
21 “Sct. 474, 180 U.S. 552, 45 L.Ed. 663. 


Cal.—In re Streeton’s Hstate, 191 
PwkGs uss Cal 284 


N.H.—Stevens y. Stan 56 A. 916, 
C7) NEI BOOS 


N.Y.—In re Crouse’s Will, 199 N.Y. 
S. 833, 205 App.Div. 135 [aff 144 N.E. 
901, 238 N.Y. 583]; In re Parsons’ 
Will, 195 N.Y.S. 742, 748, 119 Misc. 
26 [cit Cyc]; Matter of Hopkins’ 
WAL ZING YES 4 5 dS) EVILS CieiOoemee 
Mills\Suarr 335 Pati 77 INGY-SI-178, 473 
App.Div. 559 (rev on other grounds 
GOeNTON LTS) Al NeY oe 8 60n Ob tunkaAs 
955,92 AmsS RR. 8746, 12" NeYsAnn- Gas; 
bbs eee den, 63) IN. lis a7 GINA 
595) ] 


N.C.—Bennett v. Sherrod, 25 N.G 
303, 40 Am.D. 410. 
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another had access to the instrument;®! and so such 
presumption does not arise, but rather the contrary 
may be inferred, where the will is produced after a 
lapse of time, and by one who during such time had 
access to the repository in which it was left by the 
testator, and who is interested to defeat the will.°? 


Accident or mistake. Where a will has been de- 
stroyed or obliterated, in whole or in part, but it is 
shown that the cancellation or obliteration was done 
accidentally, or by mistake, the presumption of in- 
tention to revoke does not arise, or is overcome.®? 


Cancellation of one of duplicate wills. Where a 
testator who has executed his will in duplicate can- 
cels or destroys one of the duplicates, the presump- 
tion is that he meant thereby to revoke the will,°* 
whether the other duplicate is deposited with some 
other person®® or is in the testator’s possession, °° 
although in the latter case the presumption has been 


See Stephens v. Leatherwood, (Tex. 
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for a projected alteration, 


t 


ee 
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said to be weaker;*7 and it has even been held that, 
where a testator having both duplicates in his pos- 
session alters one of them, and then destroys it, a 
slight presumption of revocation of the will arises.°* 
The presumption of intention to revoke may, how- 
ever, be rebutted,®® and it does not arise where the 
circumstances indicate that no revocation was in- 
tended.7° : 


[§ 759] (c) Disappearance or Nonproduction.’t 
Where it is shown that a will was executed by a de- 
cedent, and that it was last seen or heard of in his 
custody, or in a place to which he had ready access, 
but after his death it cannot be found, a presump- 
tion ordinarily arises, in proceedings for the estab- 
lishment and probate of the will, that the testator 
destroyed it in his lifetime with the intention of re- , 
voking it, and, accordingly, the burden of proving 
the contrary is on the person seeking to establish 
the will,7? especially as it will not be presumed that 
105 N. 


to which Iowa.—Thomas v. Thomas, 


Civ.App.) 295 S.W. 236 (recognizing | the testatrix had not finally made up| W. 403. 129 Iowa 159, 11 Prob.Rep. 
rule). her mind, or which she had aban-]| Ann. 317. 
61. In re Fisher’s Estate, 279 p, | @oned, and the bequests so cut out of Ky.—Ferguson v. Billups, 50 S.W. 


291, 47 Idaho 668; In re Rowe’s Es- 
tate, 165 N.Y.S. 1064. 


62. In re Crouse’s Will, 199 N.Y.| 1258. 
S. 833, 205 App.Div. 135 [aff 144 N.E. 71 
901, 238 N.Y. 583]; Bennett v. Sher- e 
rod, 25 N.C. 303, 40 Am.D. 410. 


63. Beauchamp’s Will, 4 T.B.Mon. | § 756 
(Ky.) 361; In re Templemore’s Es- 72. 
tate, 69 Soi.J. 382. ¥ 


64. In re Walsh’s Estate, 163 N.W. 
70, 196 Mich. 42, Ann.Cas.1918HE 217; 
Crossman y. Crossman, 95 N.Y. 145 
[aff 30 Hun 385, 5 N.Y.Civ.Proc. 204]; 


In re Schofield’s Will, 129 N.Y.S. 190, Spear yee 238; 
72 Misc. 281; Asinari_v. Bangs, 3| 44 596 ; 
Dem.Surr. (N.Y.) 385; Biggs v. An- Ca ° 


gus, 3 Dem.Surr. (N.Y.) 93; Farr v. 
ONeall) 30 S.C. L. 80; j~Hubbard. v. 
Alexander, 3 Ch.D. 738; Atkinson v. 
Morris, [1897] P. 40; Doe vy. Strick- 


the one copy of the will should not 
be treated as revoked. 
Round, 3 Hagg.Eccl. 548, 162 Reprint 


Presumptions and burden of 
proof in proceeding to establish lost 
or destroyed will in general see supra 


U.S.—Southworth vy. Adams, 22 
F.Cas.No. 13,194, 11 Biss. 256. 


Ala.—Vaughn v. Vaughn, 
427, 217 Ala. 364; Allen v. Scruggs, 67 
So. 301, 190 Ala. 654; 
Weeks v. McBeth, 
McBeth v. McBeth, 11 
But see Hodge v. Joy, 92 
So. 171, 207 Ala. 198 (holding that 
when the execution of a will is proved, 
but it is not found, the burden pass- 
es to one who denies its existence to 


(2d) 35, 244 Ky. 85; Baltzell v. Ates, 
205 S.W. 548, 181 Ky. 413; Mercer’s 
Adm’r v. Mackin, 14 Bush 434; Minor 
v. Guthrie, 4 S.W. 179, 9 Ky.L. 113. 


La.—Fuentes v. Gaines, 25 La.Ann. 
85 [rev on other grounds 92 U.S. 10, 
23 L.Ed. 524]. 


|. Md.—Ex parte Hull, 163 A. 819, 164 
Md. 39; Measley v. Housman, 124 A. 
906, 144 Md. 339. 


Mass.—Coghlin v. White, 172 N.E. 
786, 273 Mass. 53; Smith v. Smith, 138 
N.E. 539, 244 Mass. 320; Aldrich v. 
Aldrich, 102 N.E. 487, 215 Mass. 164, 
Ann.Cas.1914C 906; Newell v. Homer, 
120 Mass. 277; Davis v. Sigourney, 8 
Metc. 487; Clark v. Wright, 3 Pick. 67. 


Miss.—Watkins v. Watkins, 106 So. 
753, 142 Miss. 210; Wilbourn v. Shell, 
59 Miss, 205, 42 Am.R. 363. 


Roberts v. 


116 So. 


Jaques v. Hor- 


Jandns, ©.B.. 124; 65. 1H.C.1l. 724, 137 
Reprint 693; Colvin v. Fraser, 2 
Hage.Eccl. 266, 162:'Reprint 856; Sey- 
mour’s Case [cit Onions v. Tyrer, 1 
P.Wms. 343, 346, 24 Reprint 418, 2 
Vern.Ch. 741, 23 Reprint 1085]. 


Disappearance of one of duplicates 
as raising presumption of destruction 
animo revocandi see infra § 759. 


65. Rickards v. Mumford, 2 Phil- 
lim. 23; 161 Reprint 1066. 


66. Pemberton v. Pemberton, 
Ves.Jr. 290, 338 Reprint 303. 


67. In re Schofield’s Will, 129 N.Y. 
S. 190, 72 Misc. 281; Pemberton v. 
Pemberton, 13 Ves.Jr. 290, 33 Reprint 
303. 


68. Pemberton vy. Pemberton, su- 
pra. 


69. In re Walsh’s Hstate, 163 N. 
W. 70, 196 Mich. 42, Ann.Cas.1918E 
217; Managle v. Parker, 71 A. 637, 75 
N.H. 139, 24 L.R.A.N.S. 180, Ann.Cas. 
1912A 269; Pemberton v. Pemberton, 

13 Ves.Jr. 290, 33 Reprint 303. 


70. Roberts v. Round, 3 Hagg.Eccl. 
548, 162 Reprint 1258. 


[a] Thus, where a testatrix who 
had executed her will in duplicate 
mutilated one copy, by cutting out 
certain bequests therefrom, but re- 
tained the other copy in her posses- 
sion and carefully preserved it, with- 
out mutilation, and in pencil marked 
it ‘‘Mine,’ such mutilation should be 
eonstrued as, at most, a preparation 
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show a due revocation). 


Ark.—Rose v. Hunnicutt, 265 S.W. 
651, 166 Ark. 134; Bradway v. Thomp- 
son, 214 S.W. 27, 139 Ark. 542. 


Cal.—In re Ross’ Estate, 250 P. 676, 
199 Cal. 641; In re Johnston’s Estate, 
206 P. 628, 188 Cal. 336; In re Sweet- 
man’s Estate, 195 P. 918, 185 Cal. 27; 
In re Coolman’s Estate, 297 P. 593, 112 
Cal.App. 744. 


Conn.—Matter of Johnson’s Will, 40 
Conn. 587. 


Del.—Dawson vy. Smith, 8 Del. 335. 


Fla.—Schaefer v. Voyle, 102 So. 7, 
88 Fla. 170. 


Ga.—Wood v. Achey, 94 S.E. 1021, 
147 Ga. 571; Scott v. Maddox, 39 S.E. 
500, 113 Ga. 795, 84 Am.S:R. 263; 
Lively v. Harwell, 29 Ga. 509; Bonds 
v. Gray, Ga. Dec. Pt. II, 136. 


Ill.—Koester v. Jennings, 165 N.E. 
650, 334 Ill. 107; Leemon v. Leighton, 
145 N.E. 631, 314 Ill. 407; Holler v. 
Holler, 131 N.E. 663, 298 Ill. 418; Grif- 
fith v. Higinbotom, 104 N.E. 233, 262 
Ill. 126, Ann.Cas.1915B 250; Burton v. 
Wylde, 103 N.E. 976, 261 Ill. 397; St. 
Mary’s Home for Children & Dispen- 
sary for Poor of Chicago v. Dodge, 
101 N.E. 46, 257 Ill. 518; Stetson v. 
Stetson, 66 N.E. 262, 200 Ill. 601, 61 
L.R.A. 258; Boyle v. Boyle, 42 N.E. 
140, 158 Ill. 228. 


Ind.—MecDonald v. McDonald, 41 N. 
EB. 336, 142 Ind. 55; Fye v. Hamilton, 
129 N.E. 287, 75 Ind.App. 99. 


Mo.—MeMurtrey v. Kopke, 250 S.W. 
399; Vesser v. Neff, 214 S.W. 185; 
Hamilton v. Crowe, 75 S.W. 389, 175 
ae Hurwitz v. Lang, (App.) 224 


Mont.—In re Colbert’s Estate, 78 P. 
971, 80 P. 248, 31 Mont. 461, 107 Am. 
S.R. 439, 3 Ann.Cas. 952. 


Neb.—Williams v. Miles, 94 N.W. 
705, 96 N.W. 151, 68 Neb. 463, 110 Am. 
S.Re 430, 62) -LiR.AS (383,04. Anm Gass 
306, 8 Prob.Rep.Ann. 621. 


N.H.—Lane y. Hill, 44 A. 393, 68 
N.H. 275, 73 Am.S.R. 591,, 


N.J.—In re Calef’s Will, 162 A. 579, 
111 N.J.Bq. 355 [aff 156 A. 475, 109 
N.J.Eq. 181, cert den 58 S.Ct. 397, 288 
U.S. 606, 77 L.Ed. 981]; Campbell v. 
Cavanaugh, 125 A. 569, 96 N.J.Eq. 724 
[aff 125 A. 926, 96 N.J.Eq. 724]; In re 
Diament’s Hstate, 92 A. 952, 84 N.J. 
Eq. 135 [aff 103 A. 199, 88 N.J.Ea. 
552]; In re Bernhardt’s Bstate, 143 
A. 92; In re Schnebel’s Will, 141 A. 
313 [aff 146 A. 916, 104 N.J.Eq. 488]; 
In re Willitt’s Estate, 46 A. 519. 


N.Y.—In re Staiger’s Will, 243 N.Y. 
468, 154 N.E. 312; In re Cunnion’s 
Will, 94 N.E. 648, 201 N.Y. 123, Ann. 
Cas.1912A 834; In re Kennedy’s Will, 
60 N.E. 442, 167 N.Y. 163; Schultz v. 
Schultz, 35 N.Y. 6538, 91 Am.D. 88; 
Knapp v. Knapp, 10 N.Y. 276; In re 
Crouse’s Will, 199 N.Y.S. 833, 205 App. 
Div. 135 fafl 144 NEO 9015 238" Weve 
583]; In re Bennett’s Will, 152 N.Y.S. 
46, 166 App.Div. 637; In re Sheldon, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ay i 
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the instrument was destroyed by another person 
without the testator’s knowledge or authority, since 
that would be presuming a wrong or fraud."* 
presumption stands in the place of positive proof,’* 
and the court will not weigh the probability of dece- 
dent’s wishes or otherwise speculate as to the mo- 
tives which may or may not have influenced him in 
The strength of the pre- 


the direction of intestacy.7® 
sumption, however, depends on the 


144 N.Y.S. 94, 158 App.Div. 8438, 11 
Mills Surr. 481; In re Wear’s Will, 
IG NEY.S. 304, 91382 App. Div. 8%; 
Matter of Barnes’ Will, 75 N.Y.S. 378, 
70 App.Div. 5238, 10 N.Y.Ann.Cas. 432; 
Hard v. Ashley, 34 N.Y.S. 583, 88 Hun 
ROSE CY LY 1) Var erry, (24 7 INTs. (Los; 
66 Hun 629; Collyer v. Collyer, 41 
Hun 642, 3 N.Y.St: 135. [aff 18 N.E. 
110, 110 N.Y. 481, 6 Am.S.R. 405, and 
rev on other grounds 21 N.E. 114, 113 
N.Y. 442]; In re Nichols, 40 Hun 387; 
In re Bray’s Estate, 262 N.Y.S. 375, 
146 Mise. 415; In re Moore’s Estate, 
244 N.Y.S. 612, 187 Misc. 522; In re 
Ford’s Will, 239 N.Y.S. 252, 135 Misc. 
630; In re Sharp’s Will, 235 N.Y.S. 
692, 134 Misc. 405 [aff 248 N.Y.S. 818, 
230 App.Div. 730]; In re Vogelsang’s 
Will, 232 N.Y.S. 654, 133 Misc. 395 
[rev on other grounds 236 N.Y.S. 917, 
227 App.Div. 739 (appeal dism 171 N. 
BE. 770, 253 N.Y. 533)44% Im re Kiltz’s 
Will, 211 N.Y.S. 450, 125 Misc. 475; 
In re Condon’s Estate, 208 N.Y.S. 797, 
124 Mise. 845; In re McChesney’s 
Will, 194 N.Y.S. 8938, 118 Misc. 545; 
In re McCabe’s Estate, 190 N.Y.S. 490, 
116 Misc. 637; Cooley v. Cooley, 189 
Novic: ol, LLo Mise. 15% fart 94 N.Y. 
S. 925]; In re Gethins’ Will, 163 N. 
Vic. nsoe, (9%) Mise. 61> In re Patti- 
son’s Hstate, 140 N.Y.S. 478, 78 Misc. 
699, 10 Mills Surr. 12; In re As- 
cheim’s Will, 135 N.Y.S. 515, 75 Misc. 
go4a- Kahn iv. floes, 35° N.Y.S.. 273, L4 
Mise. 63; In re Daly, 171 N.Y.S. 367; 
Idley v. Bowen, 11 Wend. 227; Betts 
v. Jackson, 6 Wend. 173 frev 9 Cow. 
208]; Hamersley vy. Lockman, 2 Dem. 
Surr. 524; Hatch v. Sigman, 1 Dem. 
Surr. 519; Holland y. Ferris, 2 Bradf. 
Surr. 334; Bulkley v. Redmond, 2 
Bradf.Surr. 281. 


N.C.—Hyatt v. Hyatt, 120 S.E. 830, 
187 N.C. 113; In re Hedgepeth’s Will, 
63 S.E. 1025, 150 N.C. 245; Scoggins 
v. Turner, 3 'S.E. 719, 98 N.C. 135. 


Ohio.—Behrens v. Behrens, 25 N.E. 
209, 47 Ohio St. 823, 21 Am.R. 820; 
Gurley v. Armentraut, 27 Ohio Cir.Ct. 
199; In re Wiswell’s Will, 5 Ohio S.& 
C.P. 401, 7 Ohio N.P. 564, Ohio Prob. 
19; Matter of Blymeyer, 5 Ohio S.&C. 
P.Dec. 399, 7 Ohio N.P. 591, Ohio Prob. 
14; In re Will of Murray, 20 Ohio N.P. 
N.S. 305. 


Or.—F landers v. White, 18 P.(2d) 
823; In re Miller’s Will, 90 P. 1002, 49 
Or. 452, 124 Am.S.R. 1051, 14 Ann.Cas. 
277. 


Pa.—In re Ford’s Estate, 151 A. 789, 
301 Pa. 183; In re Bates’ Hstate, 134 
A. 513, 286 Pa. 533, 48 ALR. 

In re Weber’s Estate, 110 A. 785, 268 
Pa. 7; Glockner v. Glockner, OG RAS 
eh 263 Pa. 393; In re Fallon’s Estate, 
63 A. 889, 214 Pa. 584; Gfeller v. Lap- 
pe, 57 A. 59, 208 Pa. 48; Gardner v. 
Gardner, 35 18 5S, ae. Pa. 218; In re 
Gardner’s Estate, 30 A. 300, 164 Pa. 
420; Stewart’s Estate, 24 A. 174, 149 
Pa. 111; Foster’s Appeal, 87 Pa. 67, 
80 Am.R. 340; Clark v. Morton, 5 
Rawle 235, 28 Am.D. 667; Jones v. 
Murphy, 8 Watts & S. 275; Ford’s Hs- 
tate, 13, Pa.Dist.&Co. 87. See Al- 
meida’s Estate, 21 Pa.Dist. 161 (hold- 
ing that, where a person dies, and no 
will is found, the presumption is that 
either he had made no will, or that, 
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The 


character of the | testator’s death 


having made one, he had destroyed 
and revoked it). 


Philippine.—Gago v. Mamuyac, 
Philippine 902. 


S.C.—Bauskett v. Keitt, 22 S.C. 187; 
Legare v. Ashe, 1 S.C.L. 464. 


S.D.—State v. Nicuwenhiie: LTS MN: 
W. 976, 48 S.D. 198; In re Bell’s Es- 
tate, 83 N.W. 566, 13 S.D. 475. 


Tenn.—Brown v. Brown, 10 Yerg. 
84; Asbury v. Hannum, 8 Tenn.Civ.A. 
146, 153 [quot Cyc]. 


Tex.—McElroy v. Phink, 76 S.W. 
753, 77 S.W:. 1025, 9% Tex. 147 [rev 
(Civ.App.) 74 S.W. 61]; Tynan v. 
Paschal, 27 Tex. 286, 84 Am.D. 619; 
Aschenbeck v. Aschenbeck, (Civ.App.) 
62 S.W.(2d) 326; Shepherd v. Stearns, 
(Civ.App.) 45 S.W.(2d) 246; In re 
Brackenridge’s Estate, (Civ.App.) 245 
S.W. 786 [rev on other grounds 267 
S.W. 244, 270 S.W. 1001, 114 Tex. 918]; 
Rape v. Cochran, (Civ.App.) 217 S.W. 
250; McIntosh v. Moore, 53 S.W. 611, 
22 Tex.Civ.App. 22. 


Utah.—In re Frandsen’s Will, 167 P. 
362, 50 Utah 156. 


Vt.—Minkler v. Minkler’s Estate, 14 
Vt. 125. 


Va.—Appling v. Eades’ 
Gratt. (42 Va.) 286. 


Wash.—in re Robinson’s Estate, 270 
Pr t020, 140s Wash.) 30. Harrishv- 
Harris, 39 P. 148, 10 Wash. 555. 


Wis.—In re Oswald’s Will, 178 N.W. 
462, 172 Wis. 345; In re Ziegenhagen’s 
Will, 1384 N.W. 905, 148 Wis. 382; 
Gavitt v. Moulton, 96 N.W. 395, 119 
Wis. 35; In re Steinke’s Will, 70 N.W. 
61, 95 Wis: 121. 


Eng.—Allan v. Morrison, [1900] A. 
C. 604; Eckersley v. Platt, L.R. 1 P.& 
D. 281; Brown v. Brown, 8 E.&B. 876, 
92 E.C.L. 876, 120 Reprint 327; Matter 
of Debac, 77 L.T.Rep.N.S. 374; Lox- 
ley v. Jackson, 3 Phillim. 126, 161 
Reprint 1277; Rickards v. Mumford, 
2 Phillim. 23, 161 Reprint 1066; Pat- 
ten v. Poulton, 1 Swab.&Tr. 55, 164 
Reprint 626. 


B.C.—Unwin v. Unwin, 20 B.C. 77. 


See Lefebvre v. Major, (Can.S.C.) 
[1930] 2 Dom.L.R. 532 [rev [1929] 3 
Dom.L.R. 248, 64 Ont.L. 43] (recog- 
nizing the rule). 


[a] Basis of presumption is that 
the unexplained absence of the will 
from the place referable to the cus- 
tody of decedent, which he had re- 
tained during his lifetime, naturally 
suggests his destruction of tthe in- 
strument. Allen v. Scruggs, 67 So. 
301, 190 Ala. 654. 


[b] Where two wills were made at 
different times, each of them contain- 
ing a clause revoking all former wills, 
and only one of them could be found 
at the testator’s death, a prima facie 
presumption arose that the other will 
had been destroyed for the purpose of 
revoking it. In re Bell’s Estate, 83 
N.W. 566, 13 S.D. 475. 


‘[e] Although will is shown to 
have existed after testator became 
physically unable to destroy it, the 
presumption arises from failure to 


49 


Adm’r, 1 


testator’s custody of the will.7¢ 
sumption be regarded, as it has been by some author- 
ities, as one of law,‘7 or, as by others, as one of 
fact,’® a question which, it has been pointed out, is 
not material so far as concerns the burden of adduc- 
ing evidence to the contrary,’® it may be rebutted 
by evidence of facts and circumstances showing the 
absence either of destruction of the will before the 


[68 C.J.] 993 


Whether the pre- 


or of intention to revoke,*® or by 


find it after his death that it was 
destroyed by him or at his direction 
for the purpose of revoking it. Bau- 
Sskete velit 2218:C. 4873 


Destruction of will by testator as 
raising presumption of intention to 
revoke see supra § 758. 


73. Holler v. Holler, 131 N.E. 663, 
298 Ill. 418; Griffith v. Higinbotom, 
104 N.E. 233, 262 Ill. 126, Ann.Cas. 
1915B 250. 


Presumption of fraud or misconduct’ 
in general see Evidence § 82. 


74 Eye v. Hamilton, 129 N.E. 237, 
75 Ind.App. 99; Collyer v. Collyer, 18 
N.E. 110, 110 N.Y. 481, 6 Am.S.R. 405; 
Hard v. ‘Ashley, 34 N.Y.S. 583, 88 Hun 
103; Asbury v. Hannum, 8 Tenn.Civ. 
A. 146, 154 [quot Cyc]. 


75. Collyer v. Collyer, 18 N.E. 110, 
110 N.Y. 481,°6 Am.S.R. 405; Hatd v. 
Ashley, 34 N.Y.S. 583, 88 Hun 103; 
Asbury v. Hannum, 8 Tenn.Civ.A. 146, 
154 [quot Cyc]. 


76. Asbury v. Hannum, = supra 
[quot Cyals Sugden vy. St. Leonards, 
SMa aay De ol Ws 


77. Betts v. Jackson, 6 Wend. (N. 
Y.) 173; Sugden v. St. Leonards, 1 
g 220) Bee Lisy 


78. Eye v. Hamilton, 129 N.E. 237, 
75 Ind.App. 99; In re Hedgepeth’s 
Will, 63 S.E. 1025, 150 N.C. 245; Baus- 
kett v. Keitt, 22 S.C. 187; Legare v. 
Ashe, 1 S.C.L. 464; Durant v. Ash- 
more, 31 °S.C.L. 184. 


79. Matter of Johnson’s will, 40 - 
Conn. 587; Brown v. Brown, 8 E.&B. 
876, 92 E.C.L. 876, 120 Reprint 327. 


Character of presumption as af- 
fecting necessity and propriety of 
submitting issue of revocation to jury 
see infra § 889. 


80. U.S.—Southworth v. Adams, 22 
F.Cas.No. 13,194, 11 Biss. 256. 


Ala.—Allen vy. Scruggs, 67 So. 301, 
190 Ala. 654; Weeks v. McBeth, 14 
Ala. 474. 


Ark.—Rose v. Hunnicutt, 265 S.W. 
651, 166 Ark. 134. 


Conn.—Spencer’s Appeal, 60 A. 289, 
77 Conn. 638. 


Ga.—Wood vy. Achey, 94 S.E. 1021, 
147 Ga. 571. 


Ill—Leemon v. Leighton, 145 N.E. 
631, 314 Ill. 407; Holler v. Holler, 131 
IN. Bes (6635 293 NS 4s Seton ave 
Wylde, 103 N.H. 976, 261 Ill. 397. 


Ind.—F ye v. Hamilton, 129 N.E. 237, 
75 Ind.App. 99. 


Ky.—Baltzell v. Ates, 205 S.W. 548, 
181 Ky. 413. 


Mo.—McMurtrey v. KopkKe, 
W. 399. 


Neb.—Williams y. 
482, 105 N.W. 181, 106 
Neb. 193. 


N.J.—In re Calef’s Will, 156 A. 475, 
TOO MNCs 81 e Lafin 162 Ae Oro eden 
N.J.Hig. 1355) (cert den 62 S:Ct. 397; 
288) Wess 60677 Li Hids +O Sais 


N.Y.—In re Cunnion’s Will, 94 N.E. 
648, 201 N.Y. 123, Ann.Cas.1912A 834. 


250 S. 


Miles, 102 N.W. 
IN GWVict CGO mane 


n the will was in existence at a time 
1 the testator was mentally imeapacitated to re- 
i that he never thereafter regained the 
me natal ity essential to a a revocation;*! but it is 
not overcome or rel ted by the general presumption 
ef continuing existence at a subsequent time of a 
fact or condition shown to have existed at a previ- 
ous time*®? No such presumption of destruction or 
intention to revoke arises from a failure to find a 
will after the testat or’s death, — it is ey shown 
te have been in da 

it is shown to ice) 
session of, another,** especi: y if the tae is in- 
terested adversely to the will,sS or where it was de- 
posited in the probate court for safe-keeping ;** and, 
where the will is shown to have been out of the tes- 
tator’s possession, the burden of adducing evidence 
toe show that it was returned to his hands is on one 


s 


‘wontesting or resisting the probate.** 


Will executed in duplicate or multiplicate. Where 
one copy of a will executed in duplicate or triplicate, 
er the ke, is shown to have been retained by the 
testator, the other or others having been intrusted 


A. 
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to, or deposited with, another person, or other per- 
sons, the failure to find the testator’s copy, after 
his death, raises a presumption of its destruction by 
him with the intention of revoking the will,®* al- 
though such presumption may be overcome by evl- 
dence tending to a contrary conclusion.*® Where, 
however, the testator is shown to have had both or 
all the copies in his possession, the presumption of 
destruction animo revocandi arising from a failure 
to find one of them, the other or others being duly 
produced, is of the weakest character,°® and, where 
the other copy or copies have been carefully guarded 
and preserved by the testator, does not of itself fur- 
nish sufficient basis on which to predicate a denial 
of probate.°®? 


Presumption as to time of destruction. The fact 
that the testator was of unsound mind during a part 
ot the period after the making of the missing will 
does not give rise to a presumption that the destruc- 
tion occurred during his disability, particularly 
where time intervened between the end of such dis- 
ability and the testator’s death, within which he 
may have effected the destruction.®? 


In re Marsh, 45]grounds 76 S.W. 753, 77 S.W. 1025, 97 
Tex. 147]. 
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Ohio.— 3 2 i I Ohio [ 653, 91 Am.D. 88; 
Prob. 13, i 7 GChio| Hun 107; In re Gethins’ Will, 163 N. 
WP. 564. Y.S. 398, 97 Misc. 561; Hamersley Vv. 
PF 67, 30] Lockman, 2 Dem.Surr. 524. 
Am = 340. Tenn—Asbury v. Hannum, 8 Tenn. 
SC Bauskett 487: Civ.A. 146, 153 [quot Cyc]. 
Durant v. $4. Tex—McElroy v. Phink, 76 SW. 
—_ . > 753, 74 SOW. 1025, 97. Dex 147 <irey 
see 13S N-W- | (Civ.App.) 74 S.W. 61]. 
pes a . de> Sey Wash.—In re Robinson’s Estate, 270 
he ~ Minkler’s Estate, 14/5 1920, 149 Wash. 307. 
= : See Hildreth v. Schillenger, 10 N.J. 
|/Eoa. 186 (apparently applying the 
rule). 
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A yuad 
‘ 
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Declarations of testator as admis-|.- yo" ae : 
sible te control presumption see infra N.Y-S._ 616, 146 Misc. 626; 


73o. 


tn 
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> 


$i. Watkins v. Waikins, 106 So. 
53, 142 Miss. 210. 

Capacity of testator to revoke will | 27 
in general see supra § 479. 


$2. In re Ross’ Estate, 250 P. 676, 
541 [overr sub nom. In re 


193 Cal. 


Sweetman’s 


Cal. 27]. 


Presumption of continuance of fact 
er condition im gemeral see Evidence 


$ 28. 


Ss. 


N.H.— Lane v. Hill, 44 A. 393, 68 N. 
H. 275, 73 Am.S.R. 591. (Pa.) 275; 
NLY.—Schultz wv. Schultz, 35 N.Y./ App.) 74 S.W. 61 


Ala—Snider v. Burks, 4 So. 
225, 84 Ala. 353. 


For later cases, developments and 


195 P. 918, 185] 


Compare Unwin v. Unwin, 20 B.C. 
77, 80 (where it was said: ‘The 
strength of the presumption as to rev- 
ocation through nonproduction is 
weakened, if the testator did not have 
the custody of the will’’). 


And see cases infra notes 84-86. 


e4 Ala—Allen vy. Scruggs, 67 So. 
301, 190 Ala. 654. 


Cal.—IiIn re Ross’ Estate, 250 P. 676, 
199 Cal. 641. 


Del.— Dawson v. Smith, 8 Del. 335. 


Mo.—Charles v. Charles, 281 S.W. 

417, 313 Mo. 256. 

the later) wW.J.—in re Calef’s Will, 156 A. 475, 

forms | 109 N-J.Eq. 181 [aft 162 A. 579, 111 N. 
Sy; ~Ha. 355 [cert den 53 S.Ct. 397, 288 
606, 77 L.Ed. 981)]. 


IS. 

N.Y.—In re Musacchio’s Will, 262 
In re Con- 
n’s Estate, 208 N.Y.S. 797, 124 Misc. 
5. See to same effect Schultz v. 
shultz, 35 N.Y. 653, 91 Am.D. 88. 
PR 
5. 


a—Jones v. Murphy, 8 Watts & S. 


Civ.A. 146, 154 [quot Cyc]. 


Tex.—Aschenbeck v. Aschenbeck, 
(Civ.App.) 62 S.W.(2d) 326; In re 
Brackenridge’s Hstate, (Civ.App.) 245 
S.W. 786 Trev on other grounds 267 S. 
W. 244, 270 S.W. 1601, 114 Tex. 918]; 
Rape v. Cochran, (Civ.App.) 217 S.W. 
250: McElroy v. Phink, (Civ.App.) 74 
S.W. 61 [rev on other grounds 76 S.W. 
753, 77 S:W.; 1025; 97 Tex. 147]: 


85. Jones v. Murphy, 8 Watts & S. 
McElroy v. Phink, (Civ. 
[rev on other 


| Tenn.—Asbury v. Hannum, 8 Tenn. 
j 


86. Egbert v. Egbert, 10 Ohio App. 
aoe Egbert v. Egbert, 29 Ohio C.A. 
o . 


&7. In re Robinson’s Hstate, 270 P. 
1020, 149 Wash. 307. 


88. In re Vogelsang’s Will, 232 N. 
Y.S. 654, 133 Misc. 395 [rev on other 
grounds 236 N.Y.S. 917, 227 App.Div. 
739 [appeal dism 171 N.E. 770, 253 N. 
Y. 533)]; In re McChesney’s Will, 
194 N.Y.S. 8938, 118 Misc. 545; In re 
Schofield’s Will, 129 N.Y.S. 190, 72 
Misc. 281; Ford’s Estate, 13 Pa.Dist. 
&Co. 87. 


Destruction of one of duplicate 
wills as raising presumption of inten- 
tion to revoke will see supra § 758. 


89. In re Vogelsang’s Will, 236 N. 
Y.S. 917, 227 App.Div. 739 [appeal 
dism 271 NB: 6270; 2539 NX. beak 
In re Pattison’s Estate, 140 N.Y.S. 
478, 78 Mise. 699. 


[a] Thus, where the testatrix exe- 
cuted a will in triplicate, taking one 
copy with her, leaving one with her 
attorney, and causing the third to be 
sent toa college which was a principal 
beneficiary, and later, shortly before 
her death, upon opening a safe with- 
in which was a former will made by 
her, remarked that her wills were at 
the college, the failure, after the 
death of the testatrix, to find the copy 
of which she had had custody did not 
prevent the probate of the will, duly 
produced by the college, where the 
absence of the copy which had been 
left with the attorney was satisfac- 
torily accounted for, since the pre- 
sumption of destruction animo rey- 
ocandi, arising from the failure to 
find the testatrix’ copy of the will, 
was overcome by the declaration of 
the testatrix, made at the time the 
safe was opened, indicating her in- 
tention that the will in possession of 
the college should be given effect. In 
re Pattison’s Will, 140 N.Y.S. 478, 78 
Misc. 699. 


90. In re Shields, 190 N.Y.S. 562, 
117 Misc. 96. 


91. In re Shields, supra. 


92. In re Will of Murray, 20 Ohio 
N.P.N.S. 305. 


changes in the law see Annotations, saine title and section number. 


§ 760] 


[§ 760] b. In Proceedings To Set aside Probate. 
In a proceeding to contest or set aside the probate of 
a will, or to have a probated will declared invalid as 
such, the burden of proof of the due execution, pro- 
bate, and validity of the will is on defendant, as 
the party asserting its validity,?* except where 
plaintiff’s petition expressly alleges the execution of 
the will and its admission to probate, and defendant’s 
answer admits such allegations.°4 
however, is satisfied prima facie by proving the pro- 
bate,®® which gives rise to a presumption in favor 
of the will,°® except, it has been held, where the pro- 


93. U.S.—Welch v. Kirby, 255 F. 
A251, 166°C.G.A. 527 [cert den 39 S.Ct. 
386, 249 U.S. 612, 63 L.Ed. 801]. 


Ala.—Barksdale v. Davis, 22. So. 
17, 114 Ala. 623; Herring v. Ricketts, 
13 So. 502, 101 Ala. 340; Johnston v. 
Glasscock, 2 Ala. 218. 


Tll.—Dial v. Welker, 163 N.E. 772, 
332 Ill. 509; Donovan v. St. Joseph’s 
Home, 129 N.E. 1, 295 Ill. 125; Gray- 
beal v. Gardner, 34 N.E. 528, 146 Ill. 
337; Wilbur v. Wilbur, 21 N.E. 1076, 
129 Till. 392; Tate v. Tate,’ 89 Ill. 42; 
piss v. Wilton, 13 Ill. 15, 54 Am.D. 


oe ie v. Thcmas, 1 B.Mon. 


La.—Succession of Hagan, 91 So. 


308, 150 La. 934. 


Mo.—Fletcher v. Henderson, 62 S. 
W.(2d) 849; McFadin v. Catron, 25 
S.W. 506, 120 Mo. 252; Padgett v. 
Pence, (App.) 178 S.W. 205; Berst v. 
See 138 S.W. 74, 157 Mo.App. 


Ohio.—Green v. Green, 5 Ohio 278. 


Or.—In re Riggs’ Estate, 241 P. 
Ome Ouse Joo, 120 TOP ass: 
Sturtevant’s Estate, 178 P. 192, 180 
P. 595, 92 Or. 269; In re Mendenhall’s 
Wall; 72°P) 318, 73.P. 1033, 43 Or542; 
Luper v. Werts, 23 P. 850, 19 Or. 122; 
Hubbard v. Hubbard, 7 Or. 42. 


“0 ae v. Bonnewell, 168 S.E. 


Eng.—Cross v. Cross, 3 Swab.&Tr. 
292. 164 Reprint 1287. 


Can.—Dugas v. Amiot, 
Dom.L.R. 459. 


Alta.—Odynak v. Feschuk, [1928] 1 
Dom.L.R. 423. 


Ont.—Larocque v. Landry, 50 Ont. 
L. 614, 64 Dom.L.R. 613. 


94. Klose vy. Collins, 20 P.(2d) 494, 
How Kan. 321. 


95. Cal.—In re Baird’s Estate, 168 
P. 561, 176 Cal. 381; In re McKenna’s 
Estate, 77 P. 461, 143 Cal. 580. 


Ill.—Walker v. Struthers, 112 N.E. 
961, 273 Ill. 387; Huffman v. Graves, 
92 N.E. 289, 245 Ill. 440; Johnson v. 
Johnson, oS Ne. e237, 187 o1ll. (865 
Hesterberg v. Clark, 46 N.E. 734, 166 
mis 241,55% Am-SoR. 135, 2) Prob.Rep. 
Ann. 148; Billings v. Burke, 191 Ill. 
App. 435. 


Kan.—Coleman v. Lindley, 224 P. 
912, 115 Kan. 802; Rice v. Monroe, 196 
Pi 756, 108 Kan. 526. 


La.—Succession of Richardson, 132 
So. 360, 171 La. 828; Succession of 
Wadsworth, 92 So. 760, 152 La. 131; 
Succession of Hagan, 91 So. 303, 150 
La. 934; Succession of Gaines, 38 La. 
Ann. 124; Succession of McDonogh, 
18 La.Ann. 419. 


Miss.—Mims v. Johnson, 92 So. 577, 
129 Miss. 403. 


N.Y.—Carolan v. O’Donnell, 94 N.Y. 
Ss. 271, L0b° App Div. 577; “Heath v. 
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This burden, 
to its validity ;? 


of the probate,* 


Koch, 77 N.Y.S. 513, 74 App.Div. 338 
[aff 66 N.B. 1110, 173 N.Y. 629]; Ha- 
gan v. Sone, 74 N.Y.S. 109, 68 App. 
Div. 60, 32 NuY.Cly. Proc. 288) [revo on 
other grounds 66 N.E. 973, 174 N.Y. 
317). 

Ohio.—Hutson v. Hartley, 74 N.E. 
197, -72 Ohio St. 262; Behrens. v. 
Behrens, 25 N.E. 209, 47 Ohio St. 323, 
21 Am.S.R. 820; Haynes v. Haynes, 
33 Ohio St. 598, 31 Am.R. 579; Con- 
verse v. Starr, 23 Ohio St: 491; Mears 
v. Mears, 15 Ohio St. 90; Banning v. 
Banning, 12 Ohio St. 437; Strick v. 
Kiss, 26 Ohio Cir.Ct.N.S. 456; Stark 
v. Cress, 22 Ohio Cir.Ct.N.S. 88. 


Wash.—Hunt v. Phillips, 75 P. 970, 
34 Wash. 362; Higgins v. Nethery, 70 
P. 489, 30 Wash. 239. 


96. Cal.—In re Lavinburg’s Es- 
tates 1199 Pod bel Ole Cals ps6s lm ire 
Casassa’s Estate, 276 P. 366, 98 Cal. 
App. 97. 


Ind.—Kilgore v. Gannon, 114 N.E. 
185 Ind. 682, L.R.A.1917E 530; 
Sanger v. Bacon, 101 N.E. 1001, 180 
Ind. 322. 


Iowa.—Convey v. Murphy, 124 N.W. 
10738, 146 Iowa 154. 


Ky.—Stoll v. Stoll’s Ex’r, 281 S.W. 
1028, 213 Ky. 789. See Frazie’s Ex’x 
v. Frazie, 217 S.W. 668, 186 Ky. 613 
(where it was said that every pre- 
sumption is in favor of a probated 
testamentary paper, in a proceeding 
to set aside the probate, and the in- 
strument will not be set aside or ad- 
judged invalid except on evidence sufe 
ficient to overturn such presumption). 


Mass.—Wilton v. Humphreys, 57 


N.E. 374, 176 Mass. 253. 


Ohio.—Strick v. Kiss, 26 Ohio Cir. 
CtN.S. 456. 


Tex.—Fowler v. Stanger, 55 Tex. 
2 


oO 


But see Herring v. Ricketts, 13 So. 
502, 101 Ala. 340 (holding that the 
usual presumption of regularity and 
validity, incident to the judgments of 
courts, will. not avail defendant, 
where plaintiff is seeking to set aside 
the probate of a will on the ground 
of irregularities in the proceedings). 


[a] Presumption is one of law, 
merely casting on the other party the 
burden of going forward with evi- 
dence, and, when that duty is per- 
formed, the presumption is functus 
officio. Kilgore v. Gannon, 114 N.E. 
446, 185 Ind. 682, L.R.A.1917E 530. 


Effect and conclusiveness of pro- 
pate in general see infra §§ 1088-1108. 


97. Watson v. Hinson, 77 S.E. 
1089, 162 N.C. 72, Ann.Cas.1915A 870; 
In re Thomas, 16 S.h. 226, 111 N.C. 
416; In re Riggs’ Estate, 241 P. 70, 
250° P. 753, 120)Or. 38+ Dickens v. 
Bonnewell, (Va.) 168 S.E. 610. See 
In re Hedgepeth’s Will, 63 S.E. 1025, 
150 N.C. 245 (apparently recognizing 
the rule). 


Probate in conumon or solemn form 
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bate was in common form,®? or where, under the 
statutes appleable, the institution of the contest 
proceeding vacates the probate or renders it of no 
effect,°* in which cases proof of the execution and 
validity of the will must be made de novo,°® or where 
notice of the probate proceedings was not given to 
persons entitled thereto under the law,! or where the 
circumstances surrounding the execution or produe- 
tion of the will were such as to ereate suspicions as 


and, accordingly, plaintiff has the 


burden of adducing evidence warranting revocation 
as that the will was not duly exe- 


see supra §§ 624, 625. 


98 Buerger v. Buerger, 148 N.E. 
Ott Olt Lil 4062" Pratt vy. Hawley, 
430 N.E. 798, 297 Ill. 244. 


Institution of contest proceedings 
as vacating or suspending probate see 
supra § 681. 


99. See cases supra notes 97, 98. 


1. Succession of Hagan, 91 So. 303, 
150 La. 934. See Succession of Wads- 
worth, 92 So: 760, 152 tha. 231 -@ec— 
ognizing the rule, but holding it in- 
applicable where plaintiff in the ac- 
tion to set aside the probate was a 
nonresident and so was not entitled 
to notice). 


Notice in prokate proceedings see 
supra §§ 711-723. 


2. Larocque vy. Landry, 50 Ont.L. 
614, 64 Dom.L.R. 613. 


3. Cal.—In re Baird’s Estate, 168 
PSO Sete weal sicds 


Colo.—-In re Hayes’ Estate, 135 P. 
449, 55 Colo. 340, Ann.Cas.1914C 531. 


Fla.—Barry v. Walker, 137 So. 711, 
103 Fla. 533; 


see anes v. Burke, 191 Ill.App. 
De 


Ind.—Oilar v. Oilar, 120 N.E. 705, 
188 Ind. 125; Kilgore v. Gannon, 114 
N.E. 446, 185 Ind. 682, L.R.A.1917E 
530; Pence v. Myers, 101 N.E. 716, 
180 Ind. 282. 


Kan.-—Coleman v. Lindley, 
912, 115 Kan. 802. 


La.—Succession of Wadsworth, 92 
So. 760, 152 La. 131; Succession of 
Gaines, 38 La.Ann. 124; Succession 
of McDonogh, 18 La.Ann, 419. 


224 P. 


Mass.—Lovell v. Lovell, 176 N.E. 
210, 276 Mass. 10; Wilton v. Hum- 
phreys, 57 N.E. 374, 176 Mass. 253. 


Miss.—Didlake y. Ellis, 131 So. 267, 
158 Miss. 816. 


Ohio.—Strick v. Kiss, 26 Ohio Cir. 
Ct.N.S. 456. 


Okl.—In re Hart’s Estate, 
227, 106 Okl. 180. 


Or.—In re Dunn’s Will, 171 P. 11738, 
SSNOvralGs 


Tex.—Fowler v. Stanger, 55 Tex. 
393; Howley v. Sweeney, (Civ.App.) 
288 S.W. 602; Curtis v. Adams, (Civ. 
App.) 275 S.W. 206; Hranklin vy. 
Boone, 88 S.W. 262, 39 Tex.Civ.App. 
597. : 


Utah.—In re Bryan’s Estate, 25 P. 
(2d) 602. 


Wash.—In re Williams’ Hstate, 254 
P. ‘236, 142 Wash. 637. 


And ‘see cases infra notes 4-11. 


[a] Statute providing that plain- 
tiff’s proof shall be taken as in con- 
tests before probate refers only to 
the manner and means by which the 
testimony is to be taken and the hear- 
ing is to be had, and not to the bur- 
den of proof. Barry v. Walker, 137 
So. 711, 103 Fla. 533. 
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cuted,* or that it is a forgery,® or that it had been 
revoked,® or superseded by a later will,‘ or that its 
probate was procured by fraud or mistake,* or that 
the court by which it was admitted to probate was 
without jurisdiction,® or that some wrong was com- 
mitted in the probate proceeding which amounted to 
a fraud on plaintiff’s rights,4® or that by the will 
more than a lawful proportion of the testator’s es- 
tate is devised or bequeathed to charitable uses,*? 
as well as of showing testamentary incapacity?” or 
fraud or undue influence inducing the making of the 
will.1® Where defendant in an action to set aside 
a probated will seeks a dismissal thereof on the 
ground of a former adjudication, or the pendency 
of another action, he has the burden of proving such 
fact.14 As in probate proceedings,*® it is to be pre- 
sumed that the will, if regular on its face, was regu- 
larly executed,'® and, where execution of the instru- 
ment by the testator is shown, that he had know}- 
edge of and approved its contents.17 Where the sig- 
nature is by mark, it is to be presumed, in the ab- 
sence of evidence to the contrary, that the signature 
was written by the express direction of the testator, 
and the mark inserted by him.1® 


[§ 761] c. Right To Propound Will, or To Oppose 
or Contest Probate. One propounding a will for pro- 


WILLS 


ws oes * 


[§§ 760-763 


bate,’® or one opposing or contesting the probate of a 
will, or seeking to set aside a probated will,*° has 
the burden of establishing his right so to do, and, 
where a delay has occurred, of proving the reason 
therefor, showing that he is not in default, or guilty 
of laches.21_ A motion by the proponent of a will to 
strike the contestant’s appearance from the record, 
on the ground that he is not entitled to oppose the 
probate, does not shift the burden of proof from the 
contestant.?? 


[§ 762] d. Capacity of Beneficiaries To Take.?* 
Where the existence and validity of a will have been 
duly proved, the burden is on one resisting or con- 
testing the probate to establish by a preponderance 
of the evidence that a beneficiary has not the capac- 
ity to take under the will.2* So one resisting probate 
of a will containing a bequest to the testator’s pro- 
fessional adviser, on the ground that it was made in 
disregard or violation of a statute prohibiting pro- 
fessional men who have attended a decedent in his 
last illness from receiving any benefit from a dona- 
tion made during that illness, has the burden of proy- 
ing that the will was made in the testator’s last ill- 
ness.?° 


[§ 763] 2. Admissibility*?°—a. In General. Ex- 
cept where the scope of the evidence admissible is 


4 In re Hartley’s Estate, 184 P. 
950, 181 Cal. 469; In re McKenna’s 
Estate, 77 P. 461, 143 Cal. 580; In re 
Latour’s Estate, 74 P. 441, 73 P. 1070, 
140 Cal. 414; Convey v. Murphy, 124 
N.W. 1073, 146 Iowa 154; Fletcher v. 
Henderson, (Mo.) 62 S.W.(2d) 849. 


5. Succession of Richardson, 132 
So. 360, 171 La. 828; Succession of 
Wadsworth, 92 So. 760, 152 La. 131; 
Didlake v. Ellis, 131 So. 267, 158 Miss. 
816. 


6. Beebe v. McFaul, 101 N.W. 267, 
125 Iowa 514. 


7. In re King’s Estate, 141 N.E. 
416, 310 Ill. 90; Mims v. Johnson, 92 
So. 577, 129 Miss. 403. 


[a] Burden of proving execution 
of later will is on plaintiff in the ac- 
tion to set aside the probate of the 
earlier one. In re King’s Mstate, 141 
N.E. 416, 310 Ill. 90; Mims v. John- 
son, 92 So. 577, 129 Miss. 403. 


8. In re King’s Estate, 141 N.E. 
310 Ill. 90. 


9. In re Glandt’s Estate, 107 N.W. 
248, 76 Neb. 195; In re Rowley’s 
Will, 186 N.Y.S. 656, 114 Misc. 375. 


10. In re Glandt’s Estate, 107 N.W. 
248, 76 Neb. 195. 


11. In re Durand, 87 N.E. 677, 194 
a Rs Gen ae: Be Gr 


Restrictions on gifts to charitable 
uses see supra §§ 155-186. 


12. See supra § 45. 
13. See supra §§ 449-456. 
14. In re Hildebrand’s Estate, 197 


RP. 445, 81 Okl. 197 
15. See supra §§ 749, 751. 
16. In re McKenna’s Estate, 77 P. 


461, 143 Cal. 580. 


17. Morris v. Osborne, 27 Ohio C. 
A. 161; Bailey v. Bee, 80 S.E. 454, 73 
W.Va. 286; Odynak v. Feschuk, 
(Alta.) [1928] 1 Dom.L.R. 423. 
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27 Ohio App. 430. 


19. In re Strelow’s Estate, '220 N. 
W. 251, 117 Neb. 168; In re Meisel- 
man’s Will, 244 N.Y.S. 758, 138 Misc. 
He Ex parte Boerman, 38 Porto Rico 


Who may propound will for probate 
See supra §§ 618, 619. 


20. Cal.—In re Land’s Estate, 137 
P. 246, 166 Cal. 588. 


Ill—Conzet v. Hibben, 112 N.E. 
305, 272 Ill. 508, Ann.Cas.1918A 1197. 
See Yott v. Yott, 106 N.B. 959, 265 
Ill. 364 (holding that, where heirs of 
a decedent, in a proceeding to set 
aside his will, claimed that such will 
had been abrogated by conveyances 
by the testator of all his property, 
leaving nothing on which the will 
could operate, and it appeared that 
such heirs were not the beneficiaries 
under the will, nor the grantees in 
the conveyances, the burden was on 
them to show that such conveyances 
were void, in order to give them ca- 
pacity to sue to set the will aside). 


Ind.—Emhardt vy. Collett, 131 N.E. 
48, 191 Ind, 215. 


Mass.—Edwards v. Cockburn, 162 
N.E. 225, 264 Mass. 112; Finer v. 
Steuer, 152 N.H. 220, 255 Mass. 611. 


Miss.—Stanley v. 147 So. 
786. : 


N.Y.—In re Leslie’s Estate, 161 N. 
Y.S. 790, 175 App.Div. 108; Matter of 
Hammersly, 48 Hun 6389, 7 N.Y.St. 
uae: Petition of Waite, 174 N.Y.S. 

oO. 


Tex.—Moore v. Stark, 17 S.W.(2d) 
1087, 118 Tex. 565; Abrams v. Ross’ 
BHstate, (Commn.App.) 250 S.W. 1019, 
[aff (Civ.App.) 289 S.W. 705]. 


See Matter of Cabigting, 14 Philip- 
pine 4638 (recognizing rule), 


[a] Contestant claiming as bene. 
ficiary under prior will has the bur- 
den of proving the facts alleged in 
his petition as the basis of his inter- 


Sumrall, 


est, and is required to establish by 
proof facts which would authorize 
the probate of such prior will under 
which he claims if the later will did 
not exist. Emhardt v. Collett, 131 N. 
BE. 48, 191 Ind. 215. 


[b] Where consent to probate of 
will has been given by one subse- 
quently resisting or contesting the 
probate, the burden is on him to prove 
that his consent was given by mis- 
take or obtained through fraud. Con- 
zet v. Hibben, 112 N.E. 305, 272) TH 
508, Ann.Cas.1918A 1197. 


[c] One who has entered into 
agreement to forbear from contesting 
will (1) has the burden of showing 
that. Such agreement was without 
consideration, before he can maintain 
acontest. Stanley v. Sumrall, (Miss.) 
147 So. 786. (2) Agreements not to 
comer will in general see supra §§ 


Persons entitled to: 


Oppose probate of will see supra 
631-638. R . 


ae eae probated will see supra §§ 


21. Abrams v. Ross’ Estate, (Tex. 
Commn.App.) 250 S.W. 1019 [aff (Civ. 
App.) 239 S.W. 705]; House v. House, 
(Tex.Civ.App.) 222 S.W. 322. 

22. Finer v. Steuer, 152 N.E. 220, 
255 Mass. 611. 


23. Who may take under will, and 
restrictions on testamentary disposi- 
tions generally see supra §§ 122-186. 


24. Tomay Vv. Crist, 226 P. 156, 
Colo. 437. < 
25. 


Succession of Price, 134 So. 
907, 172 La. 606. . 


Statutory restrictions on gifts to 
testator’s professional advisers see 
supra § 137. 


2S. Cross references: 
Admissibility of evidence: 


In aid of construction see infra 
1172-1189 in 69 C.J. 


a ———————— 


*By STANLEY A. HACKETT (§§ 763-828). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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limited by a statute applicable to the particular pro- 
ceeding,?’ the rules governing the admissibility of 
evidence in a proceeding to probate, or an action to 
contest, a will are the same as those obtaining in civil 
Ordinarily, the only evidence ad- 
missible is that bearing on the legality of execution, 
testamentary capacity, “and whether the instrument is 
but evidence relating to other 
matters, such as fraud, mistake, and undue infiu- 
ence,®° may be admissible ‘where such matters are 
properly set up as objections to, or grounds of con- 


cases generally. ae 


in fact a will;?°® 


Admissibility of evidence:—Continued 


On appeal and trial de novo see in- 
fra § 1030. 


Competency of witnesses see Witness- 
es [40 Cye 2217, 2266, 2285, 2299]. 


27. See statutory provisions. 


[a] Before or after probate.—(1) 
In some jurisdictions, wherein an ap- 
plication to admit a will to probate 
is not an adversary proceeding and a 
proceeding to contest a will cannot 
be instituted until after the will has 
been admitted to probate, the statutes 
are construed to preclude a person op- 
posed to probate from introducing evi- 
dence to contest the validity of the 
will on the application to admit to 
probate (In re Porter’s Will, 140 N. 
KE. 856, 309 Ill. 220; Heirs of Critz v. 
Pierce, 106 Ill. 167; In re Hathaway’s 
Will, 4 Ohio St. 383; In re Stocker, 
26 Ohio N.P.N.S. 112), (2) but, in an 
action to contest the will after pro- 
bate, it is proper to receive any com- 
petent evidence reflecting on the ques- 
tions of fact involved in the contest 
(Hane v. Kintner, 145 N.E. 326, 111 
Ohio St. 297). (3) Under the stat- 
utes of other jurisdictions, the evi- 
dence introduced in a _ will contest 
after probate must relate to facts 
discovered after probate of the will. 
In re Blackfeather’s Estate, 153 P. 
Boo,e04, OI, 1. 


28. Kay v. Histon, 87 So. 525, 205 
Ala. 307; In re Ross’ Estate, 250 P. 
676, 199 Cal. 641; Peebles v. Case, 2 
Bradf.Surr. (N.Y.) 226. 


[a] Contestant may introduce evi- 
dence to sustain any one or more of 
the grounds of contest alleged by him. 
McDonald v. McDonald, 41 N.E. 336, 
142 Ind. 55. 


[b] Forgery.—(1) Where probate 
is opposed ab initio on the ground that 
the will is a forgery, “the doors of 
justice are opened to both parties for 
the introduction of legal evidence, un- 
der all the forms which prevail in all 
contested facts or cases.” Succession 
of Wadsworth, 92 So. 760, 152 La. 
131, 134. (2) Evidence that another 
instrument, executed at the same 
time and under the same circumstanc- 
es as the codicil in question, was a 
forgery, is admissible. Kennedy v. 
Upshaw, 1 S.W. 308, 66 Tex. 442. 


[ec] Evidence arousing sympathy 
or prejudice.—Evidence which is 
clearly competent for one or more 
purposes is admissible, even though 
(1) it is calculated to excite in the 
minds of the jury a sympathetic in- 
terest in behalf of the caveator (In 
re Southerland’s Will, 124 S.E. 632, 
188 N.C. 325) (2) or it may tend to 
prejudice deceased or his beneficiary 
in the eyes of the jury (Hrickson v. 
Lundgren, (Mo.) 286 S.W. 120). 


Admissibility of evidence in civil 
cases generally see Evidence § 89 et 
seq. 

29. Cowie v. Strohmeyer, 136 N.W. 
956, 187 N.W. 778, 150 Wis. 401. 


Evidence relating to testamentary 
capacity or incapacity see supra §§ 


"275, 274 Mass. 176; 
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Foreign will. 


ord of Probate. 


60-78. 

30. Evidence relating to fraud, 
mistake, or undue infiuence see supra 
§§ 457-464. 

31. Issues, proof, and variance see 
supra § 746. 


32. Lyman v. Kaul, 
Oto lle Tai, 


33. Ala.—Lewis v. 
635, 210 Ala. 401. 


Ill.— Britt vy. Darnell, 146 N.E. 510, 
315 Ill. 385. 


Iowa.—In re Renne’s Will, 189 N.W. 
776, 194 Iowa 938. 


Ky.—Irvine v. Greenway, 295 S.W. 
445, 220 Ky. 388. 


Md.—Mitchell v. Slye, 111 A. 814, 
137 Md. 89; Wagner y. Klein, 93 A. 
446, 125 Md. 229; Conrades v. Heller, 
87 A. 28, 119 Md. 448. 


Mass.—Mahan y. Perkins, 174 N.E. 
Sullivan v. Bra- 
bazon, 162 N.E. 312, 264 Mass. 276. 


Mich.—Connery v. Connery, 141 N. 
W. 615, 175 Mich. 544. 


113 N.E. 944, 


Martin, 98 So. 


Mo.—Beyer v. Schlenker, 181 S.W. 
465, 150 Mo.App. 671. q 
Tex.—Buchanan vy. Rollings, (Civ. 


App.) 122 S.W. 962. 


[a] Remote evidence (1) may be 
excluded. Pooler vy. Cristman, 34 
N.E. 57, 145 Ill. 405; Noble v. Enos, 
19 Ind. 72; Young v. Crowder, 2 Sneed 
(TRenn®) eo 5.G.0ec(2))) Die is enol errors co 
sustain an objection to a question 
which does not disclose the time to 
which it relates, as it may have been 
so long before the date of the will 
offered for probate that it could 
have no probative value on the ques- 
tion under consideration. Cooper v. 
Shannon, 141 S.B. 306, 165 Ga. 451. 
(3) An alleged parol agreement of the 
testator to will certain property to 
his daughters may have been made 
so many years before the execution 
of the will in contest that it cannot 
be said to have any controlling rele- 
vaney on the issues involved in the 
will contest. Gernert v. Straeffer’s 
Ex’r, 172 S.W. 1044, 162 Ky. 605. 


[b] Absence of connecting evi- 
dence.—In the absence of connecting 
evidence by a subscribing witness, 
evidence of a third person should not 
be admitted to fix a date or identify 
an occasion where, without such con- 
necting evidence, it would have no 
probative value for this purpose and 
it is likely to impress the jury as 
corroborating the subscribing witness’ 
testimony that the will was improp- 
erly witnessed. Carpenter v. Carpen- 
ter, 128 A. 223, 46 R.I. 4383. 


34. Ala.—Snider vy. Burks, 
225, 84 Ala. 53. 
Ark.—Connor v. Bowers, 
(2a) 977, 184 Ark. 102. 
Cal.—In re Novotny’s Estate, 
P. 923, 278 P. 58, 94 Cal.App. 782. 


D.C.—Lewis vy. American Security 
& Trust Co., 58 App.D.C. 258, 289 F. 
916. 


4 So. 


41 S.W. 
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test of, the will.?1 
or immaterial®* or which throws no light on the con- 
troversy and is not relevant to any issue in the con- 
test? may and should be exeluded. 


[63"C.Je 997 


Evidence which is incompetent?? 


The admissibility of evidence in 


proceedings for the probate of a foreign will is goy- 
erned by the law of the forum.°® 


[§ 764] b. Will, Copy or Draft Thereof, or Rec- 


The will in question is admissible 


im evidence®® after evidence of its execution has 


Ga.—Henrich v. McCauley, 115 S.E. 
655, 154 Ga. 855. 


Ky.—Burdon y. Burdon’s Adm’x, 9 
S.W.(2d) 220, 225 Ky. 480; Mont- 
gomery v. Morton, 137 S.W. 540, 143 
Ky. 793. 


Md.—Wagner v. Klein, 93 A. 446, 
125 Md. 229: Harris v: Hipsiley,,. 89 Ay 
852, 122 Md. 418; Conrades v. Heller, 
87 A. 28, 119 Md. 448. 


Mass.—Sullivan v. Brabazon, 162 N. 
BE. 312, 264 Mass. 276. 


Minn.—In re Nagel’s Will, 208 N.W. 
425, 167 Minn. 63. 


Mo.—Adams v. Kendrick, 11 S.W. 
(2d) 16, 321 Mo. 310; Moll v. Pollack, 
8 S.W.(2d) 38, 319 Mo. 744; Buck v. 
St. Louis Union Trust Co., 185 S.W. 
208, 267 Mo. 644; Beyer v. Schlenker, 
131 S.W. 465, 150 Mo.App. 671. 


Tenn.—Chaney v. Bryan, 16 Lea 63. 


Tex.—Skeeters v. Hodges, (Civ. 
App.) 270 S.W. 907; Earl v. Mundy, 
(Civ.App.) 227 S.W. 716; Buchanan 


v. Rollings, (Civ.App.) 122 S.W. 962. 


[a] Rule applied to evidence: (1) 
That deceased was a person of ret- 
icent habits. Snider v. Burks, 4 So. 
225, 84 Ala. 58. (2) As to the amount 
of a physician’s bill for operating on 
testator during his last illness. Earl 
v. Mundy, (Tex.Civ.App.) 227 S.w. 
716. (3) As to whether one of the 
executors, who was also the drafts- 
man of the will and a witness thereto, 
had written the attestation clause. 
Se ne v. Heller, 87 A. 28, 119 Md. 


35. Holyoke vy. pel oho Estate, 
87 A. 40, 110 Me. 469 


[a] Foreign Ince hope an in- 
strument is offered for probate as a 
New York will, and there is some evi- 
dence of its execution in New York, 
the proponents have the right to show 
what the law of New York was, so as 
to prove due execution according to 
New York law. Appeal of Jarboe, 99 
A. 568, 91 Conn, 265. 


36. Ala.—Stuck v. Howard, 104 So. 
500, 213 Ala. 184. 


Ga.—Lucas y. Parsons, 24 Ga. 
TA gpAwmn. Delage 


Tll.—Purdy v. Hall, 25 N.E. 645, 134 
Ill. 298; Shaw v. Camp, 61 Ill.App. 68. 


Ind.—Summers v. Copeland, 25 N. 
E. 555, 125 Ind. 466. 


Iowa.—In re Harvey’s Will, 
W. 559. 


N.Y.—Matter of Boardman’s Will, 
20 N.Y.S. 60, Pow.Surr. 77. 


N.C.—Crenshaw v. Johnson, 26 S. 
oye 120 N.C. 270, 2 Prob.Rep.Ann. 


Ohio.—Kettemann y. Metzger, 
Ohio Cir:Ct. 61. 


S.Cc.—Kaufman y. Caughman, 27 S. 
By d63 49s. ©. 159, GL Am: Sura s0se 


[a] Species of real evidence.—De- 
fects on the face of a paper present- 
ed for probate are “a species of real 
evidence, competent in any tribunal 


640, 


94 N. 


23 
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been introduced ;*7 but it is otherwise where neither 
execution nor testamentary capacity has been 
shown.’® A prior will of the same decedent may*?® 
or may not*® be admissible in evidence according as 
it is or is not relevant and material to some issue in 
the contest; and, where it is admissible on only 
one issue, it 1s proper to limit the purpose for which 
it is admitted.4t Also, for the purpose of showing 
that the will in question is not the last will of de- 
ceased, a later unprobated will is*? or is not*® ad- 
missible in evidence according as there is or is not 
sufficient proof to entitle it to probate. Ordinarily, 
the will of another decedent is to be excluded as ir- 
relevant;4* but it may be admissible in rebuttal 
of evidence that it is a joint will of both decedents 
and revokes a former will of the decedent in ques- 
tion.*® 


Copy.*® It has been held proper to admit in evi- 
dence copies of the papers offered as the will;#7 but 
it has also been held otherwise where the original will 
had been admitted in evidence,*® or good cause is 
not shown for not producing it.*® 


Draft. Although it has been held that a mutilat- 
ed draft of a purported will by the testatrix, prepar- 
ed some time before her death, and while she was 


under certain circumStances, and es- [a] 
pecially competent in the courts of. 
the surrogates where the proceeding 
to probate is on the paper itself.” 


In re Francis’ Will, 132 N.Y.S. 695, 
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Ancient will.—‘As 
dence must have satisfied the trial]! Civ.App.) 221 S.W. 658. 
judge that this will was above thirty 
years old, that it came from proper 
custody, and that it was free from ap- 


[$§ 764-765 


married to another than her surviving husband, is 
immaterial and irrelevant,®® it has also been held 
that a tentative disposition of property made at the 
testator’s direction and signed by him, but not wit- 
nessed, a few days before the will in question was 
made, is admissible as evidence of his signature®! 
and of a determination to make such a disposition of 
the property as was made by the will.®? 


Orders and records.°? Where a will has been 
probated, and an action to contest the will is subse- 
quently brought, the record of the will®* and of the 
probate thereof®® is admissible in some jurisdic- 
tions. In some,°® but not other,®* jurisdictions the 
order of court admitting a will to probate is prop- 
er and competent evidence in a subsequent action to 
contest the validity of the will. Also, in some,’® al- 
though not other,®® jurisdictions, the record of the 
admission of the will to probate in common form 
is admissible on the trial of an issue of devisavit 
vel non. Where a beneficiary without authority and 
not according to any statute had a will recorded in 
a probate office before the death of the testator, 
the record is not admissible.®° 


[§ 765] c. Parol or Extrinsic Evidence General- 
ly.°+ Parol evidence is admissible on the questions 


the evi- 43. Sherwood v. Sherwood, (Tex. 


44. Buck v. St. Louis Union Trust 
Co., 185 S.W. 208, 267 Mo. 644. 


700, 73 Misc. 148. pearance of suspiclon.jatl the Serco 45. See infra § 788. 
Speake tial prerequisites to the presumption , ee 
[bj] Purpose of admission.—(1) | i, ravor of its execution were satis- 46. Admissibility of copy of lost 


Where knowledge of the will is neces- 
sary to an understanding of the testi- 
mony in a will contest, it is properly 
permitted to be read to the jury. Boc- 
quin v. Theurer, 202 S.W. 845, 133 Ark. 
448. (2) The will itself is admissible 
on the issue whether it has been 
altered. O’Connell v. Dow, 66 N.E. 
788, 182 Mass. 541, 8 Prob.Rep.Ann. 
517; Van Buren v. Cockburn, 14 Barb. 
CNeYS)) Ls) in ree Homes! Ei INSY.S: 
898. (3) An ancient will, coming from 
proper custody and free from appear- 
ances of suspicion, is admissible ‘as 
some evidence of the truth of the re- 
citals in the attestation clause as to 
the formalities attending its execu- 
tion.” Appeal of Jarboe, 99 A. 5638, 
91 Conn. 265, 271. (4) Also, where an 
ancient will does not state the place 
of its execution and there is evidence 
that the witnesses were lawyers prac- 
ticing in another state, the will is ad- 
missible on the further ground that 
the form of the attestation clause is 
material as tending to show that the 
will was probably executed at a place 
where such an attestation clause was 
legally sufficient. Appeal of Jarboe, 
supra. 

Admissibility of wills in civil ac- 
tious generally see Evidence §§ 1027, 
1029, 1167. 


37. Ala.—Reynolds v. Massey, 122 
So. 29, 219 Ala. 265. 


Ga.—Shankle y. Crowder, 163 S.E. 
180, 174 Ga. 399; Small v. Jarrett, 119 
SE. 717, 156 Ga. 7604; McFarland v. 
Morrison, 86 S.E. 227, 144 Ga. 63. 


Md.—Conrades v. Heller, 87 A. 28, 
119 Md. 448. 

N.C.—In re Cross’ Will, 91 S.E. 956, 
173 N.C. 711; In re Broach’s Will, 90 
Sine GS Ua WIN Cao. 


Tex.—Houston  v. 
App.) 264 S.W. 231. 


Norton, (Civ. 


fied, and no testimonial proof of exe- 
cution was necessary in order to make 
it admissible in evidence.” Appeal 
of Jarboe, 99 A. 563, 91 Conn. 265, 270. 


38. Peale v. Ware, 63 S.E. 581, 131 
Ga. 826. 
39. In re Loree’s Hstate, 122 N.W. 


623, 158 Mich. 372; Swope v. Donnelly, 
42 A. 882,190 Pa. 417, 70 Am.S.R. 637; 
Lillard vy. Tolliver, 285 S.W. 576, 154 
Tenn. 304; Cowan v. Walker, 96 S.W. 
967, 11% vhenn. 136. 


[a] Tliustrations.—(1) On an issue 
as to the right of a party to contest 
a will, evidence as to an earlier, un- 
probated, valid will, in which the pro- 
posed contestant is left no property, 
is admissible. Cowan v. Walker, 96 
S.W. 967, 117 Tenn. 135. (2) Where 
an attorney called by the proponent 
to establish a will testifies that it was 
copied from a former will which he 
had drawn, with but two changes, 
the contents of the former will are 
material and admissible. In re Lo- 
ree’s Hstate, 122 N.W. 623, 158 Mich. 
372. (3) Where forgery is set up and 
declarations of the testator that he 
had never made a will are introduced 
in evidence, another will is admissible 
in rebuttal. Given v. Green, 10 
imply “(G@etiy) IGE 


Prior wills as pertinent to: 
Revocation see infra § 787. 
Testamentary capacity see supra § 77. 
Undue influence see supra § 462. 

40. In re Strelow’s Estate, 220 N. 
W. 251, 117 Neb. 168. 


41. Baddeley v. Watkins, 127 N.E. 
725, 293 Ill. 394. 


42. Inre Burke's Estate, 134 P. 11, 
66 Or. 252. 


Admissibility on question of revo- 
cation see infra § 788. 


or destroyed will see infra § 785. 


47. Shewmake v. Shewmake, 87 S. 
E. 1046, 144 Ga. 801. 


48. Larabee v. Larabee, 
1037, 240 Ill. 576. 


49. Purdy v. Hall, 25 N.E. 645, 134 
Ill. 298. 


50. Buchanan v. Rollings, 
Civ.App.) 122 S.W. 962. 


51. In re Christ’s Estate, 
W. 22, 166 Minn. 374. 


Evidence of signature generally see 
infra § 770. 


52. In re Christ’s Estate, 208 N.W. 
22, 166 Minn. 374. 


Evidence of intent generally see in- 
fra § 771. 


53. Admissibility in subsequent 
action or proceeding of affidavits or 
testimony of attesting witnesses in 
at prokate proceeding see infra § 


54. Summers y. Copeland, 25 N.EH. 
555, 125 Ind. 466. 


88 N.E. 


(Tex. 


208 N. 


55. Summers vy. Copeland, supra. 

56. Kettemann v. Metzger, 23 Ohio 
Cin-Ctror. 

57. Craig v. Southard, 35 N.E. 361, 
148 lll. 373 Purdy. v. Hall; 25a Nake 
645, 134 Ill. 298; Henline v. Brady, 


110 Ill.App. 75. 

58. Meeks y. Lofley, 25 S.E. 92, 99 
Ga. 170. 

ee Edwards v. Gaulding, 38 Miss. 
18. 


69. Vaughn v. Vaughn, 116 So. 427, 
217 Ala. 364. 
61. Admissibility of: 


Declarations and admissions see in- 
fra §§ 774-783. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- §§ 765-766] 


of the identity and genuineness of the paper or pa- 
pers offered for probate or probated as a will,®? the 
identity of attesting witnesses,®* and the taking of 
steps constituting a valid execution of a will.*4 
However, a fatal defect in the execution of the in- 
strument appearing on its face cannot be aided or 
supplied by parol proof,®® at least in so far as the 
instrument purports to make a testamentary dis- 
position of real property,°® although it was held as 
to personal property, in an early case, that extrin- 
sic evidence of any sort is admissible to rebut the 
presumption of law against a will which has an at- 
testation clause and no witnesses.°7 
of the contents of a will is not admissible®® except 
where the will has been lost or destroyed®® or an al- 
teration, erasure, or obliteration has been made by a 
stranger without authority from, or knowledge of, 
the testator, in which ease parol evidence is admis- 
sible to show the original contents.7° 


Time of execution or alteration. 


Parol or extrinsic evidence of: 
Intention of testator see infra § 
7 i 1S 


Revocation see infra §§ 786-789. 


62. Ala.—Stanard v. Miller, 103 So. 
594, 212 Ala. 605. 


Ga.—Ellis v. O’Neal, 165 S.E. 751, 
175 Ga. 652; Burge v. Hamilton, 72 
Ga. 568. 


Ky.—Cole v. Webb, 295 S.W. 1035, 
220 Ky. 817. 


Me.—Appeal of Sleeper, 151 A. 150, 
129 Me. 194, 71 A.L.R. 518. 


Mass.—Fleming v. Morrison, 72 N. 
E. 499, 187 Mass. 120, 105 Am.S.R. 386, 
10 Prob.Rep.Ann. 16. 


Neb.—In re Hopper’s Hstate, 134 N. 
W. 237, 90 Neb. 622. 


N.C.—Hester v. Hester, 15 N.C. 228. 


Pa.—In re Swire’s Estate, 73 A. 
11105225) Pa, 13882 


[a] Marginal writing.—Parol evi- 
dence allowing marginal writing to 
be counted as part of the text of the 
will, where there is no reference in 
the will to identify or incorporate it, 
must be received with caution, but to 
some extent is admissible. In re 
Swire’s Estate, 73 A. 1110, 225 Pa. 
188. 


[b] Submission to lawyer for 
opinion.—W here the contestants 
claim that the will was not the act 
of the testator, evidence that the tes- 
tator submitted the will to a lawyer 
for his opinion as to its validity is 
admissible. Berryhill v. Berryhill, 
(Tex.Civ.App.) 193 S.W. 218. 


63. Davenport v. Davenport, 41 So. 
240, 116 La. 1009, 114 Am.S.R. 575. 


64 In re Dutcher’s Estate, 157 P. 
242, 172 Cal. 488; Succession of Seals, 
140 So. 476, 174 La. 275; Graves v. 
Graves, 10 La.Ann. 212; Lewis’ Heirs 
v. His Executors, 5 La. 387; In re 
Hopper’s Estate, 134 N.W. 237, 90 


Neb. 622. 

[a] Rule applied to parol evidence 
bearing on: (1) A signing at the end 
of the will. Hane y. Kintner, 145 N. 


E. 326, 111 Ohio St. 297. (2) A sub- 
scription of the testator’s name in his 
presence and at his direction. Reed 
v. Hendrix’s Ex’r, 201 S.W. 482, 180 
Ky. 57, L.R.A.1918EH 428. (3) A sub- 
scription in the presence of witness- 
es. In re Dutcher’s Estate, 157 P. 
242, 172 Cal. 488. (4) A request that 
the witnesses sign as such. In re 
Dutcher’s Estate, supra. (5) The 
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it is dated. 


Parol evidence 


execution.*? 


(1) In General. 


Except in some 


declaration of the testator that the 
instrument was his will. In 
Duicher’s Estate, supra; Scott’s Es- 
tate, 23 A. 212, 147 Pa. 89, 30 Am.S.R. 
713. (6) The putting of a scroll as 
a seal on the instrument by the direc- 
tion of the person executing it. Pol- 
lock v. Glassell, 2 Gratt. (43 Va.) 439. 


Signatures of testator and attest- 
ing witnesses see supra § 770 


: 65. Patterson v. Ransom, 55 Ind. 
02. 

66. In re McIntire, 16 F.Cas.No. 8,- 
S938, 0a, Hay Weh. Seo: Plater v. 


Groome, 8 Md. 134. 
67. Mealing v. Pace, 14 Ga. 596. 
68. See Evidence § 1241. 
69. See infra § 785. 


70. Cook v. Jeffett, 272 S.W. 873, 
169 Ark. 62; In re Diener’s Estate, 113 
ie 149, 79 Neb. 569, 14 L.R.A.N.S. 
259. 


71. Succession of McCay, 117 So. 
772, 166 La. 681. Contra Succession 


of Swanson, 58 So. 1030, 131 La. 53.; 


72. Wright v. Wright, 5 Ind. 389; 
In re Sniffin’s Will, 184 N.Y.S. 538, 
113 Misc. 307. 


73. Cunningham v.. Hallyburton, 
174 N.E. 550, 342 Ill. 442; Deakins v. 
Hollis, 7 Gill.&J. (Md.) 311. 


74, Deakins v. Hollis, supra; 
fell -v. Reffell, L.R. 1 P.&D. 139. 


75. See St. Mary’s Orphan Asylum 
v. Masterson, 122 S.W. 587,°57 Tex. 
Civ.App. 646 (where two instruments 
executed on the same day are offered 
for probate, and there is intrinsic 
evidence to show which was the later 
one, extrinsic evidence to prove that 
fact is inadmissible). 


76. Ward v. Wilcox, 54 A. 1125, 65 
N.J.Eq. 397 [aff 51 A. 1094, 64 N.J. 
Eq. 303]; Van Buren v. Cockburn, 14 
Barb. (N.Y.) 118; De Haven’s Estate, 
23 Pa.Dist. 383; Eshleman v. Eshle- 
man, 9 Lane.Bar (Pa.) 1; Matter of 


Ref- 


Hindmarch, L.R. 1 P.&D. 307; Moore 
v. Moore, Ir.R. 6 Eq. 166; Matter of 
Duffy, Ir.R. 5 Eq. 506. 

77, Appeal of Jarboe, 99 A. 563, 


91 Conn. 265. 

78. Opinion of attesting witness, at 
time of execution, of testator’s mental 
capacity see supra § 60. 

79. See cases infra this note. 


[a] Who may examine.—(1) Par- 
ties in interest have a right to exam- 
ine the subscribing witnesses. Dun- 


Place of execution. 
not name the place of execution, one of the attesting 
witnesses is dead, and the failure to produce another 
is sufficiently aecounted for, the proponents are enti- 
tled to resort to indirect evidence of the place of 


re | 699; 
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jurisdictions,*! extrinsic evidence may be received to 
show the real date of the execution of a will’? where 
the instrument bears no date?? and, according to 
some,‘* although not other,*® authorities, even where 
Where a question arises as to whether 
alterations on the face of the will were made before 
or after execution, extrinsic evidence is admissible 
for the purpose of showing when they were made.*® 


Where the will itself does 


[§ 766] d. Evidence of Attesting Witnesses’ *— 


An attesting witness may be ex- 


amined’® and permitted to testify®® as to relevant 
and material matters,** such as the execution of the 
will,** the identity of a certain paper or papers as 


can v. Duncan, 23 Ill. 364, 76 Am.D. 
In re Woerz’s Will, 161 N.Y.S. 
209, 174 App.Div. 430. (2) A person 
who is not interested in the estate of 
decedent has no legal right to ex- 
amine the subscribing witnesses. In 
re McCabe’s Estate, 243 N.Y.S. 759, 
136 Mise. 636. 


{b] Cross-examination is permis- 
sible.—In re Cronin’s Will, 257 N.Y.S. 
496, 143 Misc. 559 [aff 261 N.Y.S. 936]; 
Matter of Riegle’s Estate, 32 N.Y.S. 
168, 10 Misc. 491, 1 Gibb.Surr. 174; 
Egbert v. Egbert, 78 Pa. 326. 


[c] Leading questions may be put 
to a subscribing witness. whose vi- 
sion is so obscured by his advanced 
age that he is unable to discover his 
own handwriting on the paper con- 
taining it. Cheeney v. Arnold, 18 
Foaie 434° [att 15 INiYo 645,069 AumeDs 


Necessity of production and exam- 
ination see infra § 804. 


80. See case infra this note. 
[a] Failure of witnesses to will to 
write their addresses after their 


names does not incapacitate them to 


testify. In re Wallace’s Will, 265 N. 
Y.S. 898, 148 Misc. 867. 

81. In re Relph’s Hstate, 221 P. 
361, 192 Cal. 451. 

82. In re Meservey’s Will, (Del. 
Super.) 155 A. 593; Scott v. Couch, 
ATA SINDEN 522 eel SO 5 een Ne 


1916D 179; Judy v. Judy, 104 N.H. 256, 
261 Ill. 470; In re Dovey’s Estate, 162 
N.W. 134, 101 Neb. 11. 


[a] Proof by subscribing witness- 
es is proper method of proving execu- 
tion of the will. Aschenbeck v. As- 
penne (Tex.Civ.App.) 62 S.W.(2d) 


[b] Hither signing or acknowledg- 
ment.—(1) Where, under the statutes. 
of the particular jurisdiction, it is 
sufficient if the testator either signs 
the will in the presence of, or ac- 
knowledges his signature to, the at- 
testing witnesses (see supra § 355), 
(2) it is not error to admit the posi- 
tive testimony of an attesting wit- 
ness that the testator either signed 
the will in his presence or acknowl- 
edged his signature to him, but that 
he cannot remember which (Brown- 
field v. Brownfield, 43 Ill. 147). 


[ec] Attending facts and circum- 
stances.—Where a will was contested 
for insufficient attestation, there was 
no error in permitting a witness to 
answer a question whether he remem- 
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the will,8* and the interpolation of a clause in the 
will after its execution.‘ Where he does not re- 
member the particulars of the transaction, he may 
testify as to his usual practice or course of business 
in such eases;8> and, where his memory is faulty 
at first, he may refresh his recollection before testi- 
fying.*® However, a subscribing witness should tes- 
tify to facts;§7 he should not be asked to express 
his conclusion that the attestation clause was com- 
plied with in every respect;8* and he should not be 
allowed to testify that it was his understanding that 
the will was executed merely to quiet or amuse the 
testator.®? 


Ex parte affidavits of subscribing witnesses are 
not, in some jurisdictions, admissible in a proceeding 
to probate a will where the witnesses are in court 
and testify®® or even where they are absent;° but 
in other jurisdictions the affidavits of witnesses who 
could not be found have been admitted.°? 


[§ 767] (2) Former Evidence. The former evi- 
dence of an attesting witness given in the first pro- 
bate proceeding and embodied in an affidavit, dep- 
osition, or transcript is admissible in a subsequent 
contest when,®* and only when,°*‘ it is so provided by 


bered any fact or circumstance at-[1034. (2) 


‘ WILLS 


Previously, 


\ 


Bel. 
[§§ 766-768 
statute. Under the statutes of some jurisdictions, 
the former evidence of attesting witnesses is admis- 
sible only when, from death or other cause, the wit- 
nesses cannot be produced in court.°° However, un- 
der the statutes of other jurisdictions, the former 
evidence of attesting witnesses is admissible, even 
though the witnesses are present in court and testi- 
fy.°° Indeed, in a few jurisdictions the affidavits of 
attesting witnesses on a probate in common form are 
admissible in proving the will in solemn form on an 
issue of devisavit vel non only when they corroborate 
the present testimony of the same witnesses.°’ The 
parol testimony of the clerk of court as to what the 
subseribing witnesses testified at the time the will 
was admitted to probate is hearsay and inadmissi- 
ble.®8 


[§ 768] e. Evidence Other than That of Attest- 
ing Witnesses Generally. Except in a few juris- 
dictions wherein, by virtue of statute, only the testi- 
mony of the attesting witnesses can be heard in proof 
of the due execution of the will in a proceeding to 
probate,®® the evidence which may be received is 
not confined to the testimony, affidavits, or deposi- 
tions of the attesting witnesses;! it extends to and 


97. In re Chisman’s Will, 95 'S.B. 
769, 175 N.C. 420; In re Stocks’ Will, 


however, it 


tending the signing of paper which 
was objected to as leading and not 
relevant. Moore v. Walton, 123 S.E. 
$12, 158 Ga. 408. 


[d] Impeaching execution.—(1) A 
subscribing witness may be allowed 
to give testimony impeaching the ex- 
ecution of the will and showing that 
certain formalities required by law 
were not observed. Danville Trust Co. 
v. Barnett, 111 N.E. 429, 184 Ind. 696; 
Theriot’s Succession, 38 So. 471, 114 
La. 611; Bouthemy v. Dreux, 12 Mart. 
(La.) 639; Marie v. Avart’s Heirs, 10 
Mart. (La.) 25; Garrison v. Garri- 
son’s Ex’rs, 15 N.J.Eq. 266. (2) Con- 
testants are entitled to elicit from at- 
testing witnesses testimony that they 
did not know whether they signed the 
will in the testatrix’ presence because 
of having signed another paper at 
the same time for her out of her pres- 
ence. German Evangelical Bethel 
‘Church of Concordia v. Reith, 39 S.W. 
(2d) 1057, 327 Mo. 1098, 76 A.L.R. 604. 
(3) “If the subscribing witnesses 
signed their names under the belief 
that the papers thus attested were 
not testamentary, they do not come 
within the category of witnesses im- 
peaching the honesty of their own 
acts.” Cummins’ Estate, 7 Pa.Dist. 
198, 199, 10 Del.Co. 577. 


Competency of particular persons 
to be attesting witnesses to will see 
supra §§ 318-335. 


83. Oliver v. Oliver, 145 N.H. 123, 
313 Ill. 612; Cole v. Webb, 295 S.W. 
1035,\220 Ky. 817. 


84. Wood v. Wood, 104 N.H. 1108, 
263 Ill. 285. 


&5. Barnes v. Barnes, 66 Me. 286; 
Lawyer v. Smith, 8 Mich. 411, 77 Am. 
D. 460. 


[a] Im Illinois (1) the testimony 
of an attesting witness that he under- 
stood all the necessary formalities 
required in the execution of a will and 
would not have signed as witness if 
the necessary questions had not been 
asked, and the will had not been 
executed in the proper way, has been 
held admissible. Flynn v. Flynn, 119 
N.E. 304, 2838 Ill. 206, Ann.Cas.1918E 


was held that the testimony of one 
of the attesting witnesses that he 
would not have signed the will except 
in the presence of the testatrix and 
of the other witness was not admis- 
sible. Greene v. Hitchcock, 78 N.E. 
614, 222 Ill. 216. 


86. In re Regan’s Will, 201 N.Y.S. 
431, 206 App.Div. 408. 


[a] Certificate of attestation may 
be used to refresh the recollection of 
subscribing witnesses. In re Law- 
rence’s Hstate, 132 A. 786, 286 Pa. 58. 


87. Stephenson vy. Stephenson, 17 
N.W. 456, 62 Iowa 163. 


@8. Greene vy. Hitchcock, 78 N.E. 
614, 222 Ill. 216. 


89. Stephenson v. Stephenson, 17 
N.W. 456, 62 Iowa 163. 


$0. McCarty v. Weatherly, 204 P. 
632, 85 ‘Oki 123. 


91. Finer v. Steuer, 152 N.E. 220, 
255 Mass. 611. 


92. Gornall v. Mason, 12 P.D. 142. 


98. Kay v. Elston, 87 So. 525, 205 
Ala. 307; Stephens v. Richardson, 66 
Soi497, 189" Ala, 360i") Johnston vy, 
Glasscock, 2 Ala. 218; Grosh v. Acom, 
156 N.E. 485, 325 Ill. 474; Harris v. 
Htienne, 146 N.E. 547, 315 Ill. 540; 
Kersey v. Lovell, 1382 N.E. 7638, 299 
Ill. 611; Godfrey v./Phillips, 71 N.E. 
19, 209 Ill. 584; Baker v. Baker, 67 
N.E. 410, 202 Ill. 595; Entwistle v. 
Meikle, 54 N.E. 217, 180 Ill. 9; Sling- 
loff v. Bruner, 51 N.E. 772, 174 Ill. 561; 
Billings v. Burke, 191 IllApp. 435; 
Webb v. Dye, 18 W.Va. 376. 


94. Smith v. Williams, (Mo.) 221 
S.W. 360. See In re Ivey’s Estate, 294 
P, 420, 110 Cal.App. 561 (certificate of 
proof of will). 


95. Fox v. Lynch, 
43 Ohio App. 305; 


E83 Ne Lite 
Dickens v. Bonne- 


well, (Va.) 168 S.E. 610; Read v. 
ees: sy Call C7 Was): 225.420 Amb: 
96. West v. Arrington, 76 So. 352, 


200 Ala. 420; O’Day v. Crabb, 109 N. 
E. 724, 269 Ill. 123; Kellan v. Kellan, 
101 N.E. 614, 258 Ill. 256. 


95 S.E. 360, 175 N.C. 224. 


98. Dickens v. Bonnewell, 
168 S.E. 610. 


99. Robertson v. Yager, 158 N.E. 
709, 327 Ill. 346; Shepherd v. Yokum, 
154 N.E. 156, 323 Ill. 328; Oliver v. 
Oliver, 145 N.E. 123, 313 Ill. 612. 


[a] Rule is not violated (1) by the 
admission of evidence that consent to 
the probate of a prior will was ob- 
tained by fraud or mistake. Conzet 
v. Hibben, 112 N.E. 305, 272 Ill. 508, 
Ann.Cas.1918A 1197. (2) “A subscrib- 
ing witness attesting a signature to 
a will is no more competent on the 
question whether anything has oc- 
curred to the will subsequent to the 
attestation than anybody else.” Pri- 
or v. Jacobson, 158 N.E. 401, 327 Il. 
25, 27; Webster v. Yorty, 62 N.E. 907, 
194 Ill. 408, 418, 7 Prob.Rep.Ann. 472. 


[b] ‘Where subscribing witnesses 
are living and within jurisdiction of 
court, proof of the will other than by 
their testimony is not permissible. 
Tackett v. Tackett, 265 S.W. 336, 204 
Ky. 1831. Compare Montgomery v. 
Perkins, 2 Mete. (Ky.) 448, 74 Am.D. 
419 (the testimony of the draftsman 
as to the identity of the paper is ad- 
missible in opposition to the vague 
opinions and vague recollections of 
the attesting witnesses). 


[c] Inapplicable statutory excep- 
tion.— Where an attesting witness is 
not identified and it is not “shown 
by the evidence what his real name 
was or where he lived, no basis is 
laid for the assumption that he has 
removed to parts unknown or that for 
other statutory reasons his evidence 
cannot be produced, so that secondary 
evidence may be admissible as pro- 
cided by statute.” Hill v. Chicago Ti- 
he ver une Co., 152 N.B. 545, 322 Til. 


1. Ala.—Stuck v. Howard, 104 So. 
500, 213 Ala. 184; Allen v. Scruggs, 
67 So. 301, 190 Ala. 654. 


Ark.—Strickland v. Smith, 198 S. 
W. 690, 1381 Ark. 350. 


Ga.— Gillis v. Gillis, 23 S.H. 107; 
96 Ga,.1,°51 Am.S.R. 121) 30. TaReAs 


(Va.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 
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embraces any competent proof which has a material 
tendency to render it probable or improbable that 
the testamentary instrument in question is valid and 
genuine and was legally executed,? at least where, 
by reason of death, absence, or other cause, the at. 
testing witnesses or their testimony cannot be pro- 
duced,’ their recollection of the necessary facts is 
faulty, * they refuse to testify,® or they testify that 


the will was not duly executed.® 


[§ 769] f. Impeachment of Attesting Witnesses. 
A proponent who is forced to present the testimony 
of attesting witnesses’ may cross- -examine, contra- 
Evidence of an attesting 


dict, and impeach them.8 


e 


143. 


Idaho.—In re Gordon’s Hstate, 279 
BP. 625, 48 Idaho 171. 


Mich.—In re Kohn’s Estate, 137 N. 
W. 735, 172 Mich. 342. 


Mo.—Berkemeier v. Reller, 296 S. 
W. 739, 317 Mo. 614; Morton v. Hei- 
dorn, 37 S.W. 504, 135 Mo. 608. 


N:Y.—Reeve v. Crosby, 3 Redf.Surr. 
77; Mowry v. Silber, 2 Bradf.Surr. 
ne? Weir v. Fitzgerald, 2 Bradf.Surr. 


Ohio.—In re Ludlow’s Estate, 6 
Ohio S.&C.P. 106, 4 Ohio N.P. 99. 


Tenn.—State v. Goodman, 181 S.W. 
312, 133 Tenn. 375; Key v. Holloway, 
7 Baxt. 675. 


Tex.—Stephenson v. Stephenson, 25 
S.W. 649, 6 Tex.Civ.App. 529. 


See Tyson v. Utterback, 122 So. 496, 
154 Miss. 381, 68 A.L.R. 1188 (if nec- 
essary, proof of due execution may 
be made by others than any of the 
subscribing witnesses). 


[a] General witnesses.—“In all 
contested will cases the case is open 
for general witnesses.” Abbott v. Ab- 
bott, 2 N.W. 810, 41 Mich. 540, 543. 


[b] Beneficiary who is not attest- 
witness may be permitted to tes- 
tify. Sneed v. Reynolds, 266 S.W. 
685. 166 Ark. 581. 
Weight and sufficiency of testimony 
ot witnesses other than attesting wit- 
nesses see infra § 806. 


2. Ala.—Hall’s Heirs 
BHx’rs, 38 Ala. 131 


Ark.—Janes v. Williams, 
5. 


v. Halls 


31 Ark. 


Del.—Sutton v. Sutton, 5 Del. 459. 


Ga.—Gillis v. Gillis, 23 S.E, 107, 96 
Ga. 1, 51 Am.S.R. 121, 30 L.R.A. 143. 


Minn.—Lott v. Lott, 218 N.W. 447, 
174 Minn. 13. 


N.H.—Healey v. Bartlett, 59 A. 617, 
73 N.H. 110, 6 Ann.Cas. 413 and note. 


N.J.—Lyons v. Van Riper, 26 N.J. 
Ge Poot. 

N.Y.—Ruge v. Rugg, 838 N.Y. 592 
{aff 21 Hun 383]; In re Francis’ Will, 
132 N.Y.S. 695, 73 Misc. 148; Cadmus 
v. Oakley, 2 Dem.Surr. 298, 5 N.Y.Civ. 
Proc. 444; Reeve v. Crosby, 3 Redf. 
Surr. 74. 

Ohio.—Dew v. Reid, 40 N.E. 718, 
52 Ohio St. 519, 1 Prob. Rep.Ann. 382; 
In re Ludlow’s Hstate, 6 Ohio Dec. 
(Reprint) 106, 4 Ohio N.P. 99. 


Okl.—In re Creger’s wakates 274 P. 
30, 135 Okl. 77, 62 A.L.R. 69 


Pa.—Goodwin’s Estate, 12 Pa.Dist. 
&Co. 77. 

Tenn.—Key v. Holloway, 7 Baxt. 
575; Frear v. Williams, 7 Baxt. 550; 
Rose v. Allen, 1 Coldw. 23. 


Tex.—Massey v. Allen, (Civ.App.) 
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him. 


purpose,'? 


Absent or deceased witness. 
character!*® and reputation’? of a deceased or absent 
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witness’ bad reputation for veracity, and sometimes 
evidence of his character,!® is admissible to impeach 
The declarations of an attesting witness may, 
when inconsistent with his testimony, be admissible 
to impeach him as a witness,!! but not for any other 


Evidence of the 


witness to a will has been held to be admissible to 


222 S.W. 682. 


Vt.—In re Claflin’s Will, 50 A. 815, 
(8) GVits 2 a OE ATMS FR Gg oan C Prob. 
Rep.Ann. 7. 


W.Va.—Maxwell v. Ford, 136 S.E. 
177, 108 W.Va: 124, 


3. Miss.—Helm v. Sheeks, 77 So. 
820, 116 Miss. 726. 
Mont.—In re Williams’ Will, 145 P. 


957, 50 Mont, 142. 
Pa.—Givin y. Green, 10 Phila. 99. 


Serco ee Ob Hen Fry’s Will, 2 R.L. 


S.C.—Pearson v. Wightman, 8 S.C. 
L. 336, 12 Am.D. 636. 


Tex.—Elwell v. Universalist Gen. 
Convention, 13 S.W. 552, 76 Tex. 514; 
Aschenbeck v. Aschenbeck, (Civ. App. y 
62 S.W.(2d) 3826; Jones v. Steinle, 
(Civ.App.) 15 S. Ww. (2d) 164. 


Utah.—In re Dong Ling Hing’s Es- 
tate, 2 P.(2d) 902, 78 Utah 324. 


Wis.—In re Johnson’s Will, 183 N. 
W. 888, 175 Wis. 1. 


Excuses for nonproduction of at- 
testing witnesses see infra § 805. 


4 Barnewall v. Murrell, 18 So. 831, 
108 Ala. 366; Brock v. Brock, 79 S.H. 
473, 140 Ga. 590; In re Sizer’s Will, 
ATS NYE. tte Ole L2O me AID DAI vee im beth 
88 N.B. 11827°195 N.Y. 528); Law- 
rence v. Norton, 45 Barb. (N.Y.) 448, 
30 How.Pr. 232; Elwell v. Universal- 
ist Gen. Convention, 13 S.W. 552, 76 
Tex. 514; Massey v. Allen, (Tex.Civ. 
App.) 222 S.W. 682 


5. Holmes vy. Holloman, 12 Mo. 535. 


6. Ala.—Massey v. Reynolds, 104 
So. 494, 213 Ala. 178. 


Ga.—Brock v. Brock, 79 S.E. 473, 
140 Ga. 590. 


Miss.—Ward v. 
124 Miss. 697. 
N.Y.—Lawrence v. Norton, 45 Barb. 
448, 30 How.Pr. 232 


Philippine.—Fernandez vy. Tantoco, 
49 Philippine 380. 


S.C.—Pearson v. ASR IBe, 8 S.C. 
L. 336, 12 Am.D. 636 


Wis.—Stetson v. State, 
539, 204 Wis. 250. 


Weight and pra moleney of evidence 
see infra § 80 


Ta wee moe § 804. 


8. German Evangelical Bethel 
Church of Concordia v. Reith, 39 S. 
W.(2d) 1057, 827 Mo. 1098, 76 A.L.R. 
604; In re Warren’s Estate, 4 P.(2d) 
635, 138 Or. 283, 79 A.L.R. 389. 

9. Farleigh v. Kelley, 72 P. 756, 
28 Mont. 421, 68 L.R.A. 319; Brady v. 
McEnroe, 10 Pa.Dist. 115. 


Ward, 87 So. 153, 


235 N.W. 


10. Black vy. Ellis, 22 S.C.L. 73, 21 
S.C... 68. 
11. Ill.—Craig v. Wismar, 141 N. 


contradict his attestation as to its validity. In some 
jurisdictions the declarations of such a witness are 
held admissible for this purpose;!° but in other ju- 


E. 766, 310 Ill. 262. 


Md.—Stirling v. Stirling, 21 A. 273, 
64 Md. 188; Colvin v. Warford, 20 
Md. 357. 


Mo.—Spoonemore v. Cables, 66 Mo. 
79. 


Mont. 
28 Mont. 421, 63 L.R.A. 319 


N.J.—Otterson v. Hofford, 36 N.J. 
Law 129,138 Am.R. 429; In re Halton’s 
Estate, 161 A. 809, 111 N.J.Eq. 143; 
In re Beggans’ Will, 59 A. 874, 68 N. 
J.Eq. 572. 


N.Y¥.—Matter of Snelling, 
1006, 186 N.Y. 515 


Ohio.—Tims v. Tims, 32) Ohio) Cir: 
Ct.R. 506. 


Pa.-—Rice’s Estate, 33 A. 1100, 173 
Pa. 298; Harden v. Hays, 9 Pa. 151. 


Va.—Cheatham vy. Hatcher, 30 
Gratt. (71 Va.) 56, 32 Am.R. 650. 


12. %In re Relph’s Estate, 221 P. 
361, 192. Cal. 451. 


13. Welty v. 
rept v. Ellis, 22 


14. Farleigh v. Kelley, 72 P. 756, 
28 Mont. 421, 63 L.R.A. 319. 


15. Ark.—Abraham v. Wilkins, 17 
Ark. 292. 


Ga. Eee v. Lyon, 67 S.E. 668, 
134 Ga. 125, 137 Am.S.R. 2138, 19 Ann. 
Cas. 1004 se note. 


Md.—Townshend yv. Townshend, 9 
Gill_ 506; Gaither v. Gaither, 3 Md. 


Mo.—German Evangelical Bethel 
Church of Concordia v. Reith, 33 S. 
Wess 1057, 327 Mo. 1098, 76 A.L.R. 


72 P. 756, 


32 N.E. 


Welty) 8 Md. fs. 
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N.J.—Boylan v. Meeker, 28 N.J.Law 


274. 


Pa.—Harden v. Hays, 9 Pa. 151. 


And Bee Chandler v. Chandler, 85 
So. 558, 204 Ala. 164 (discussing the 
point); In re Hesdra’s Will, 23 N.E. 
555, 119 N.Y. 615, 2 Silv.A. 488 (as- 
suming, but not deciding, that such 
declarations are competent). 


But see In re Huber’s Will, 170 N.Y. 
S. 901, 103 Misc. 599 [aff 175 N.Y.S! 
906, 188 App.Div. 882] (dictum to the 
contrary). 


[a] Conflict discussed.—“There is 
a Sharp conflict in the authorities. 
Some cases hold such contradictory 
statements are inadmissible on the 
more or less technical ground that no 
basis for impeachment is or can be 
laid, since the dead, insane, or missing 
witness cannot, of course, be asked if 
he made the statement. Other deci- 
sions go further and say broadly that 
wills ought not to be put in jeopardy 
by alleged extrajudicial statements of 
witnesses proven when they cannot 
be denied or explained by them. But 
it seems to us reason and fairness 
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risdictions a view to the contrary is taken.1* At any 
rate, such declarations, if admissible at all, are com- 
petent only for impeachment purposes;1* they are 
not admissible as to the contents of the will.*® 


[§ 770] g. Handwriting and Signatures. It is 
proper to admit competent evidence to prove the 
handwriting and genuineness of the signature of the 
testator!® as well as that of an attesting witness 
where the latter is dead?° or unavailable,?! has for- 
gotten the occurrence of the execution of the will,*? 
or is unable, because of failing sight, to identify his 
handwriting.?? Also, where it is claimed that the 
testator personally signed his name, evidence that he 
could not write?* or was physically unable to make 
his signature?® is admissible; but it is otherwise 
where he signed by mark.?® Evidence of the hand- 
writing of a subscribing witness: who by reason of 
being a devisee, was never competent, is inadmis- 


WILLS 


[§§ 769-771 


sible.27 Expert evidence as to handwriting is ad- 
missible,?® and a comparison of handwriting may be 
made.?® Independent of statute, documents other- 
wise irrelevant are admissible for comparison as to 
the testator’s handwriting.*° However, unless the 
signature on the will is produced in court, proof of 
it cannot be made by comparison.*? Counterfeit sig- 
natures of attesting witnesses are not admissible in 
evidence,*? nor should the witnesses be questioned 
in regard thereto.33 Declarations of a deceased or 
absent witness are not admissible to prove the genu- 
ineness of his signature.°* Also, an ex parte affida- 
vit that affiant signed the testator’s name and that 
the testator made his mark is not admissible.?° 


[§ 771] h. Intentions, Obligations, and Relations 
of Testator.°® Where the existence or genuineness 
of a will is in issue, it may be material to show the 
testator’s intention,*’? the existence and nature of his 


Stow v. Stow, 1 Redf.Surr. (N.Y.) 305: 


argue in favor of admitting the evi- 
dence for the purpose of impeach- 
ment. By proving the signature of 
the missing witness and claiming the 
benefit of the presumption of due ex- 
ecution, the proponents constructive- 
ly produce the witness in court, and 
the legal effect is as if he had testified 
to the due execution of the will E 
and the contestants are denied the 
right of cross-examination. In these 
eircumstances we think they should 
have the right to impeach the con- 
structive testimony of the witness by 
showing contradictory statements.” 
German Evangelical Bethel Church of 
Concordia v. Reith, 39 S.W.(2d) 1057, 
1064, 327 Mo. 1098, 76 A.L.R. 605. 


16. 
EB. 766, 310 Ill. 262. 

Mass.—Sewall v. Robbins, 29 N.E. 
650, 139 Mass. 164; Baxter v. Abbott, 
7 Gray 71. 

N.H.—Boardman vy. Woodman, 47 
N.H. 120. 

Ohio.—Baird v. Detrick, 20 Ohio N. 
P.N.S. 209, 214 [cit Cyc]. 

Tenn.—Sellars v. Sellars, 2 Heisk. 
430. 

17. In re Dong Ling Hing’s Estate, 
2 P.(2d) 902, 78 Utah 324. 


18) Gaither v. Gaither, 3 Md.Ch. 
158; Bott v. Wood, 56 Miss. 136. 


19. Ark.—Thompson vy. King, 
SW. 798, 95 Ark. 549. 


Cal.—Tevis v. Pitcher, 10 Cal. 465. 


Ga.—Shewmake v. Shewmake, 87 S. 
E. 1046, 144 Ga. 801. 

Ky.—McNamara v. Coughlin, 169 S. 
W. 555, 159 Ky. 810. 

Me.—Appeal of Sleeper, aet A. 150, 
129 Me. 194, 71 A.L.R. 518 

N.Y.—In re Lane’s Will, 253 N.Y.S. 
438, 234 App.Div. 775 


Pa.—Miller v. Etioinora 6 Serg.&R. 
215. 

Utah.—In re Dong Ling Hing’s Es- 
tate, 2 P.(2d) 902, 78 Utah 324. 


Vt.—In re Moxley’s Will, 152 A. 
713, 103 Vt. 100. 


Va.—Sharp vy. Sharp, 2 Leigh (29 
Va.) 249. 
Wis.—In re Johnson’s Estate, 
NW. 917, 170 Wis. 436. 


[a] Testimony of bystanders at 
the time of signing, although they 
did not witness the will, is properly 
received on the issue as to the genu- 
ineness of the testator’s signature, 


129 


175 


Tll.— Craig v. Wismar, 141 N. 


where they testify to having seen the 
instrument signed by him. In re 
Johnson’s Estate, 175 N.W. 917, 170 
Wis. 436. 


[b] Signing in absence of attest- 
ing witnesses; acknowledgment of 
signature.—(1) Acknowledgment of 
his signature by the testator to the 
attesting witnesses may be proved 
by his acts or words or the surround- 
ing circumstances. Stuck v. Howard, 
104 So. 500, 213 Ala. 184; Massey v. 
Reynolds, 104 So. 494, 213 Ala> 178. 
(2) The fact of signing by another 
person for the testator and the au- 
thority to sign, when done in the ab- 
sence of the attesting witnesses, may 
be shown not only by the acknowledg- 
ment to the witnesses, but also by 
other competent testimony or facts 
and circumstances from which it may 
be presumed. Haynes v. Haynes, 33 
ee S593) oh Amano. 


U.S.—Throckmorton  v. Holt, 
21 *e Ct. 474, 180 U.S. 552, 45 L.Ed. 663 
Adams vy. Norris, 23 How. 353, 16 I 
Hd. 539. 


Ill.— Glos v. Schildbach, 176 N.E. 
65, 344 Tl, 23. 
Mo.—German Evangelical Bethel 


Church of Concordia v. Reith, 39 S.W. 
a) 105%. 327 Mo, 1098, 76 A.L.R. 


N.Y.—Lawrence v. Norton, 45 Barb. 
448, 30 How.Pr. 232. 


8.C.—Harletson v. Corbett, 46 S.C. 
L. 604. 


Vt.—Dean vy. 
746. ' 


See In re Chafey’s Estate, 8 P.(2d) 
959, 167 Wash. 185 (where there is a 
proper attestation clause, but not 
where there is no attestation clause). 


21. Ark.—Thompson y. King, 129 
S.W. 798, 95 Ark. 549, 


N.Y.—In re Dates, 12 N.Y.S. 205, 58 
Hun 608, 


Pa.—Givin v. Green, 5 Leg.Gaz. 406. 


i v. Crockett, Meigs 
oO. 

Utah.—In re Dong Ling Hing’s Es- 
tate, 2 P.(2d) 902, 78 Utah 324. 


See Berst v. Moxom, 138 S.W. 74, 
157 Mo.App. 342 (the statute does not 
authorize proof of the handwriting of 
an attesting witness except when he 
is dead or his residence is unknown; 
and this is true, even though he is 
beyond the state). 


[a] Mere temporary absence is not 
ground for proving handwriting. 


Dean’s Heirs, 27 Vt. 


22. In re Lane’s Will, 253 N.Y¥¢S. 
43 8234) App sD lvand Go. 
23. Reynolds v. Sevier, 176 S.W. 


961, 165 Ky. 158, L.R.A.1915E 593. 


24. Watts v. Tidwell, 12 S.W.(2d) 
896, 178 Ark. 951. 


25. Craig v. Trotter, 96 N.E. 1008, 
252, “Til. 2238: 


26. Watts v. Tidwell, 12 S.W.(2d) 
896, 178 Ark. 951. 


27. Harding v. Harding, 18 Pa. 340. 


28. Succession of Lefort, 71 So. 
215, 139 La. 51, Ann.Cas.1917E 769. 


[a] Leave to experts to make 
chemical tests and examinations has 


been granted in some cases. Kane’s 
Estate, 14 Pa.Dist.&Co. 263. 
29. Succession of Lefort, 71 So. 


215, 139 Ta. 51, Ann-Cas:19t7hY (69s 
Succession of Gaines, 38 La.Ann, 123; 
Matter of Rice’s Will, 81 N.Y.S. 68, 81 
App.Div. 223 [aff 68 N.E. 1123, 176 
N.Y. 570]; In re Mateer’s Estate, 
(Tex.Civ.App.) 296 S.W. 907. ~ 


30. In re Smart’s Will, 145 N.Y.S. 
838, 84 Misc. 336. 


31. Kveton v. 
App.) 286 S.W. 673 


32. In re Barney’s Will, 44 A. 75, 
(Clase Ber 


Keding, (Tex.Civ. 


33. In re Barney’s Will, Supra. 

34. Stocksdale v. Cullison, 35 Md. 
322; Collins v. Nicolls; 1 “Harnrméde 
(Md.) 399. 

35. Hightower v. Hightower, 193 
S.W. 518, 128 Ark. 95. 

386. Testator: 


Declarations of see infra §§ 774-782. 
Intention of, as to revocation see in- 
fra §§ 786-789. 
37. Ala.—Seale v. Chambliss, 35 
Adal: 


Chet eT Meee v. McClanahan, 55 Cal. 


Mass.—Stewart v. Stewart, 59 N.E. 
116, 177 Mass. 493, 6 Prob.Rep.Ann. 
379. 

Mo.—Thompson v. Ish, 12 S.W. 510, 
99 Mo. 160, 17 Am.S.R. 552. 


N.Y.—Matter of Burtis, 94 N.Y.S. 
aoe, 107 App.Div. 51, 17 N.Y.Ann.Cas. 


Tenn.—Demonbreun vy, 
Baxt. 199. 


Eng.—Robertson y. Smith, L.R. 2 


Walker, 4 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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obligations,’* and his relations with 


jects of his bounty,?® when directly bearing on 
the issue.*® However, for the purpose of determin- 


ing whether a will has been execut 


er manner, the intention of the testator in execut- 
ing it is entitled to no consideration;#! and, where 
the validity of the execution of a will is alone con- 
tested, evidence as to the number and cireumstane- 


es of his next of kin is irrelevant.*? 


dence of the intention of testator is not admissible 
to contradict the language used,*® but may be admit- 
ted to throw hght on the question whether an ambig- 
uous instrument was executed animo testandi,** 
where the uncertainty as to the character of the in- 
It has been held 


strument appears on its face.*® 
that, where the instrument is in the 
extrinsic evidence is not admissible 


P.&D. 43; Matter of Lockwood, 66 L. 
T.Rep.N.S. 124. 


[a] Intention to change will after 
execution (1) may be shown. Barne- 
wall v. Murrell, 18 So. 831, 108 Ala. 
366. (2) The conduct of the testator 
_in regard to a document immediately 
after its execution and later is ad- 
missible on the question whether it 
was intended as a codicil to his will. 
Stewart v. Stewart, 59 N.E. 116, 177 
Mass. 493, 6 Prob.Rep.Ann. 379; With- 
erspoon’s Heirs v. Witherspoon’s 
Ex’rs, 12 §.C.L. 520. 


Son Story ve Story; 86° ‘S.W. 2255 
188 Mo. 110; McFadin v. Catron, 25 S. 
W. 506, 120 Mo. 252; Thompson v. 
Ish, 12 S.W. 510, 99 Mo. 160, 17 Am. 
S.R. 552; McGeary v. McGeary, 3 A. 
2, io Pa:Cas.. 297. 


39. Conn.—Spencer’s Appeal, 60 A. 
289, 77 Conn. 638. 

Iowa.—Sexton v. McCormick, 191 N. 
W. 358. 


N.C.—In re Southerland’s Will, 124 
S.E. 632, 188 N.C. 325. 


R.I.—Dawley v. Congdon, 105 A. 
Boor ae Rel. 64s 
Tex.—Dolan v. Meehan, (Civ.App.) 


80 S.W. 99. 


[a] Cordial or affectionate rela- 
tionus.—Shepherd v. Stearns, (Tex.Civ. 
App.) 45 S.W.(2d) 246. See In re 
Morgan’s Will, 104 S.B. 529, 180 N.C. 
666 (where cordial relations between 
the testatrix and her son have been 
clearly proved by direct and unchal- 
lenged testimony, it is not reversible 
error to exclude evidence which, under 
doubtful circumstances, might be of 
significance, such as evidence that the 
/testatrix kept the son’s picture in her 
room). 


[b] Hostile or unfriendly feelings. 
—Alexander v. Alexander, 107 So. 835, 
214 Ala. 291; Lareau v. Lareau, (Mo.) 
208 S.W. 241; Dolan v. Meehan, (Tex. 
Civ.App.) 80 S.W. 99. See Skeeters 
v. Hodges, (Tex.Civ.App.) 270 S.W.| 
907 (evidence that contestants, who 
had estranged testatrix by litigation, 
were willing to be friendly with her 
and offered their assistance, which 
she refused to receive was properly 
excluded as irrelevant). 


[ce] Parol evidence.—The relation- 
ship of the parties may be proved by 
oral evidence. Boe v. Filleul, 26 La. 
Ann. 126. 


[d] Evidence that legatee was 
concubine of testator is admissible. 
Philbrick’s Heirs v. Spangler, 15 La. 
Ann. 46. 


40. lIowa.—In re Trotter’s Will, 
N.W. 750, 117 Iowa 417. 


[68 C. J.—53] 
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WILLS 


the natural ob- 


ed in the prop- 


Extrinsic evi- 


form of a will, | General. 


to show a want 


Ky.—Stokes’ Ex’r v. Shippen, 13 
Bush 180. 
Mo.—Beyer v. Hermann, 73 S.W. 


164, 173 Mo. 295; McFadin v. Catron, 
25 S.W. 506, 120 Mo. 252. 


Neb.—James v. Sutton, 
670, 386 Neb. 398. 


Tenn.—Key v. Holloway, 
Supe 
41. 


54 N.W. 
a Bast, 


In re Seaman’s Estate, 80 P. 
700, 146 Cal. 455, 106 Am.S.R. 53, 2 
Ann.Cas. 726, 10 Prob.Rep.Ann. 255. 


42. pce wine N Seguine, 2 Barb. (N. 
ae 38 


Ky .—Nelson vy. Nelson, 30 S.W. 
(2a) $93, 235 Ky. 189. 


Md.—Byers v. Hoppe, 61 Md. 206, 
48 Am.R. 89; Sewell v. Slingluff, 57 
Md. 537. 


Mich.—Dodson y. Dodson, 105 N.W 
1110,°142 Mich. 586; Clay v. Layton, | 
96 N.W. 458, 134 Mich. 317. 


Mo.—Robnett v. Ashlock, 
P512 


Eng.—Matter of Thomson, L.R. 1 P. 
&D. 8; Parsons v. Lanoe, Ambl. 559, 
27 Reprint.359,>1 Ves. 189. 27 Reprint 
947, 1 Wils.C.P. 243, 95 Reprint 597; 
Matter of Davy, 1 Swab.&Tr. 262, 164 
Reprint 720; Powell v. Mouchett, 6 
Madd. 216, 56 Reprint 1074; New- 
burgh v. Newburgh, 5 Madd. 364, 56 
Reprint 934. 

[a] Paper evidencing intention to 
make gift.—If a paper executed by a 
donor clearly evidences on its face an 


49 Mo. 


jintention to make a gift inter vivos 


which is not consummated by deliv- 
ery, the paper cannot, by the aid of 
parol testimony, be converted into a 
will in contravention of a statute re- 
quiring that a will be in writing. 
Adams v. Maris, (Tex.Commn.App.) 
213 S.W. 622 [mod (Civ.App.) 166 S.W. 
475]. 


44. Ala.—Sharp v. Hall, 5 So. 497, 
86 Ala. 110, 11 Am.S.R. 28. 
Cal.—Clarke v. Ransom, 50 Cal. 595. 


ee diy meee a v. Chappell, 16 Ga, 


Ill.—Cunningham v. Hallyburton, 
174 N.H. 550, 342 Ill. 442. 


N.Y.—Matter of Barber, 37 N.Y.S. 
235, 92 Hun 489. 


N.C.—Smith v. Eason, 49 N.C. 34; 
Outlaw v. Hurdle, 46 N.C. 150; Rob- 
ertson v. Dunn, 6 N.C. 133, 5 Am.D. 


b2ib. 
Pa.—In re Sunday’s Estate, 31 A. 
Bde; LOT wea. oO. 


Eng.—Whyte v. Pollok, 7 App.Cas. 
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of testamentary intent,*® although according to oth- 
er authority such evidence may be admitted to show 
either its presence or its absence.** 


[§ 772] i. Knowledge by Testator of Contents of 
Will. Any evidence having a material tendency to 
show that the will was executed by the testator 
with*® or without*® knowledge and understanding 
of its contents is admissible. 


[§ 773] j. Knowledge by Testator or Scrivener of 
Legal Requirements. 
the serivener®! of legal requirements as shown in 
other matters is admissible on the question whether 
the will was duly executed. 


[§ 774] k. Declarations 
As heretofore stated declarations of the 
testator may be admissible, not as proof of the facts 


Knowledge of testator®® or 


of Testator®?—(1) In 


400; Matter of Thomson, L.R. 1 P.&D. 
8; Matter of Nosworthy, 4 Swab.&Tr. 
44, 164 Reprint 1431. 


Can.—Re Donnell, £1930) 4 Dom.L. 
R. 1037. 


[a] Evidence of surrounding cir- 
cumstances.—Seay v. Huggins, 70 So. 
113, 194 Ala. 496; Smith v. Smith, 70 
pee 491, 112 Va. 205, 33 L.R.A.N.S. 


45. Ala.—Sharp v. Hall, 5 So. 497, 
86 Ala. 110, 11 Am.S.R. 28. 


Md.—HEllison y. Clayton, 163 A. 695, 
164 Md. 35. 


N.C.—In re Southerland’s Will, 124 
SE 68250188 INs@s 825. 

Pa.—Cawley’s Estate, 20 A. 567, 136 
Pal 6285910) (laAneao: 


Tex.—Adams  v. 
App.) 213 S.W. 


Maris, (Commn. 
622 [mod (Civ.App.) 


| 166 S.W. 475]. 


46. Sweeney v. Trombley, 224 Til. 
App. 562. See In re Mittnacht’s Will, 
146 N.Y.S. 171 (where an instrument 
on its face purports to be a will, this 
is conclusive as to animus testandi). 


47... Merrill v. Boal, 182) Ay 721, 47 
Ri. 274, 45 ALR. 830. 


__ 48, Lake v. Ranney, 33 Barb. (N. 
Y.) 49; Kveton v. Keding, (Tex.Civ. 
App.) 286 S.W. 673. 


[a] Particular evidence held ad- 
missible includes: (1) Letters of the 
testator, In re Wheelock’s Will, 56 
A. 1018, 76 Vt. 285. (2) Oral declara- 
tions of the testator see infra § 776. 
(3) Testimony, on cross-examination, 
that the testator had sufficient knowl- 
edge of the English language to make 
his testamentary wishes known to 
the attorney to whom he applied to 
draft the will. Sansona v. Laraia, 90 
A. 28, 88 Conn. 136. 


49. See case infra this note. 


[a] Where testator did not under- 
stand English language and it is 
claimed by the contestants that he did 
not understand the will, the court 
should allow the fullest investiga- 
tion into the facts surrounding the 
drafting of the instrument and should 
not exclude evidence that the princi- 
pal beneficiaries procured an attorney 
rf draw the will. In re Beck’s Es- 
tate, 140 P. 340, 79 Wash. 331. 


50. Mock v. Kaufman, 82 N.Y.S. 
310, 84 App.Div. 65; In re Claflin’s 
will, 52 A. 1053, 75 vt. LOT Si duntee Ne 


51. Gable v. Rauch, 27 S.E. 555, 
50 S.C. 95. 
52. Communications to attormey 


see Witnesses [40 Cyc 2880]. 
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stated, but as indicative of mental condition, on an 
issue of testamentary capacity? or an issue of fraud 
or undue influence in so far as it involves the state 
and condition of the testator’s mind.*4 
sidered as evidence of the facts stated, and not as 
merely evidence of a mental state or condition, dec- 
larations of the testator are undoubtedly hearsay??® 
and, except in some jurisdictions,°® they are 
inadmissible on an issue as to the validity of a will.°* 
However, such declarations may be admissible under 
some circumstances®® or to prove or disprove certain 
matters;°® and there is considerable conflict of au- 
thority on their admissibility,®® especially in re- 
While the majority 
of the early cases is against the admissibility of the 
declarations,®? the modern tendency is to enlarge, 
rather than restrict, the matters as to which the dec- 


gard to particular matters.®? 


53. See supra § 73 et seq. 
54. See supra § 459. 


55. U.S.—Throckmorton vy. Holt, 
Eee 474, 180. U.S. 552, 45 L.Ed. 


Ga.—Rea vy. Pursley, 154 S.H. 325, 
170 Ga. 788. 


Mass.—Mahan vy. Perkins, 174 N.E. 
275, 274 Mass. 176. 


Miss.—Moore v. Parks. 84 So. 230, 
122 Miss. 301; Miller v. Miller, 51 So. 
210, 96 Miss. 526. 


ee Deni aa v. Boylan, 28 N.J.Law 


56. Kirby v. Kirby, 44 N.C. 454; 
Howell v. Barden, 14 N.C. 442; Reel’s 
Ex’rs v. Reel, 8 N.C. 248, 9 Am.D. 6382. 


57. U.S.—Throckmorton v. Holt, 
21 S.Ct. 474, 180 U.S. 552, 45 L.Ed. 663 
[rev 12 App.D.C. 552]; Smith v. Fen- 
ner, 22 F.Cas.No. 13,046, 1 Gall. 170; 
Stevens v. Vancleve, 23 F.Cas.No. 13,- 
412, 4 Wash. 262. 


Ark:—Connor v. Bowers, 41 S.W. 
(2a) 977%, 184 Ark. 102; Leslie v. Mc- 
Murtry, 30 S.W. 33, 60 Ark. 301. 


Cal.—In re Thomas’ Estate, 101 P. 
798, 155 Cal. 488. 


Conn.—Comstock v. Hadlyme Ec- 
clesiastical Soc., 8 Conn. 254, 20 Am. 
D. 100. 


Ill.—Leemon y. Leighton, 145 N.E. 
631, 314 Ill. 407; Gregory v. Richey, 
1388 N.E. 669, 307 Ill. 219; Bevelot v. 
Lestrade, 38 N.E. 1056, 153 Ill. 625; 
Dickie v. Carter, 42 Ill. 376. 


Ind.—Hayes v. West, 37 Ind. 21. 
Kan.—Mooney v. Olsen, 22 Kan. 69, 
La.—Jobert v. Pitot, 4 La.Ann, 305. 


Mass.—Lane y. Moore, Zs N.E. 828, 
151 Mass. 87, 21 Am.S.R. 430. 


Mo.— Wells y. ele 45 S.W. 1095, 
iAa4ar Mio. 198, 8 Prob. R Rep.Ann, 282; 
Walton vy. Kendrick, 27 S.W. 872, 122 
Mo. 504, 25 L.R.A. 701; nlacrt hone Vv. 
Haynes, 24 Mo. 236; Gibson vy. Gib- 
son, 24 Mo. 227; Beyer v. Schlenker, 
131 S.W. 465, 150 Mo.App. 671. 


N.J.—Boylan v. Meeker, 28 N.J.Law 
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274; Gordon’s Will, 26 A. 268, 50 N. 
J.Eq. 397; Rusling v. Rusling, 36 N. 
J.Eq. 603. 


NvY.—Marx ve. MeGlynn, 88 N.Y. 
357; Waterman v. Whitney, 11 N.Y. 
167, 62 Am.D. 71; Jackson v. Kniffen, 
9 Johns. 31, 3 Am.D. 390. “Compare 
Matter of Oliver’s Will, 34 N.Y.S. 706, 
13 Misc. 466, 1 Gibb.Surr. 318, 25 N.Y. 
Civ.Proc. 25 (where declarations tend- 
ing to sustain the will were admitted 
without objection and it was said that 


WILLS 


When con-: 
ities. °° 


usually 


they would have been competent, even 
if objected to). 


Pa.—Moritz v. Brough, 16 Serg.&R. 
403; Dickson’s Estate, 20 Pa.Co. 152. 


Tenn.—Ricketts v. Ricketts, 267 S. 
W. 597, 598, 151 Tenn. 525 [quot Cyc]. 


Digca peenedy v. Upshaw, 64 Tex. 


Vt.—Robinson y. Hutchinson, 26 Vt. 
38, 60 Am.D. 298. 


W.Va.—La Rue v. Lee, 60 S.E. 388, 
638 W.Va. 388, 129 Am.S.R. 978, 14 L. 
R.A.N.S. 968; Couch v. Hastham, 27 
W.Va. 796, 55 Am.R. 346; Dinges v. 
Branson, 14 W.Va. 100; Thompson v. 
Updegraff, 3 W.Va. 629. 


Hng.—Provis v. Reed, 5 Bing. 435, 
15 E.C.L. 658, 130 Reprint 1129. Con- 
tra Sugden y. St. Leonards, 1 P.D. 154. 


See Collagan v. Burns, 57 Me. 449 
Creer’ the court was equally divid- 
ed). 


[a] Geading case.—Throckmorton 
v. Holt, 21 S.Ct. 474, 180 U.S. 552, 45 
L.Ed. 663. 


58. See infra text and note 65; and 
infra §§ 775-782. 


59. See infra §§ 775-782. 


60. See supra text and notes 56, 
57; and infra §§ 775-782. 


61. See infra §§ 775-782. 


62. See supra note 57; and infra §§ 
775-782. 


G3. Atherton v. Gaslin, 239 S.W. 
771, 194 Ky. 460; In re Creger’s Hs- 
ae 2t4eP, 30185, OK] 77, 627 ALR, 


64 Rea v. Pursley, 154 S.E. 325, 
170 Ga. 788; Lane v. Hill, 44 A. 398, 
68 .N.H. 275, 738 Am.S.R. 591: In re 
Creger’'s Estate, 274 P. 80, 135 Okl. 
77, 62 A.L.R. 690; State vy. Nieuwen- 
huis, 178 N.W. 976, 48 S.D. 198. 


Corroboration as to particular mat- 
ters see infra §§ 775-777, 779, 780. 


65. Cal.—In re Morrison’s Estate, 
242) Pi 9389, 0198) Cals 1. 


Colo.—In re Glass’ Estate, 60 P. 186, 
14 Colo.App, 877. 


Ga.—Burge v. Hamilton, 72 Ga. 568; 
Bonds v. Gray, Ga. Dee. Pt. I 136. 


11.—Chaney vy. United Brethren in 
Christ Home, ete., Missionary Soc., 
28 Ill.App. 621. 


Iowa.—In re Brown’s Will, 
W. 667, 143 Iowa 649. 


N.H.—Marston vy. Marston, 17 N.H. 
5038, 43 Am.D. 611. 


Applications of rule see infra §§ 


120 N. 
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[$§ 774-775 


larations are admissible,** at least where the decla- 
rations are corroborative of other evidence.®* 
declarations are admissible when a part of the res’ 
gestx,°* but not otherwise, according to some author- 
It is proper to exclude declarations of the 
testator where they are irrelevant,°’ immaterial,®* 
remote,®® or indetinite.’° 


[§ 775] (2) As to Particular Matters—(a) Ex- 
istence, Genuineness, and Execution of Will. 
some jurisdictions declarations of the testator are: 
inadmissible as to the existence of a will,*? unless 
they were made as a part of the res geste ;7? but in 
other jurisdictions a view to the contrary is taken." 
Also, some courts hold that declarations of the tes- 
tator are inadmissible on the question of the identi- 
ty and genuineness of the instrument offered for 
probate as a will;’* but other courts hold that they 


The 


In 


775, 779-781. 


66. U.S.—Throckmorton v. Holt, 21 
S.Ct. 474, 180 U.S. 552, 45 L.Ed. 663; 
Smith v. Fenner, 22 F.Cas.No. 13,046, 
1 Gall. 170. 


Ark.—Connor vy. Bowers, 
(2d) 977, 184 Ark. 102. 


Cal.—In re Thomas’ Estate, 101 P. 
798, 155 Cal. 488. 


Md.—Wareham vy. Sellers, 
& J. 98. 


N.Y.—In re Beckett’s Will, 8 N.E. 
506, 103 N.Y. 167; Johnson v. Hicks, 
1 Lans. 150. 


Tex.—McElroy v. Phink, (Civ.App.) 
74 S.W. 61 [rev on other grounds 76 
S.W. 753, 77 S.W. 1025, 97 Tex. 147]. 


67. In re Novotny’s Estate, 271 P. 
928, 273 P. 58, 94 Cal.App. 782; In re 
Brown’s Will, 120 N.W. 667, 143 Iowa 
649; Mahan v. Perkins, 174 N.E. 275, 
274 Mass. 176. 


68. In re Brown’s 
667, 143 Iowa 649. 


69. Bunyard v. McElroy, 21 Ala. 
311; Pattee v. Whitcomb, 56 A. 459, 
72 N.H. 249, 9 Prob.Rep.Ann. 127. 


70. U.S.—Adams v. De Cook, 1 F. 
Cas.No. 51, McAll. 253 [aff 23 How. 
350, 16° Laud. 5394. 


Ga.—Mealing v. Pace, 14 Ga. 596. 
Ky.—Jones v. Jones, 3 Metc. 266. 


Pa.—Baptist Church vy. Robbarts, 2 
Pa. 110; Reynolds v. Reynolds, 16 
Séerg.&R. 82. 


Tex.—McElroy v. Phink, (Civ.App.) 
74 S.W. 61 [rev on other grounds 76 
S.W. 753, 77 S.W. 1025, 97 Tex. 147]. 


71. Leslie v. McMurtry, 30 S.W. 338, 
60 Ark. 301; In re Corcoran’s Will, 
129 N.Y.S. 165, 145 App. Div. 129; Jack- 
son v. Betts, 6 Cow. (N.Y.) 377; Tynan 
v. Paschal, 27 Tex. 286, 84 Am.D. 619; 
La Rue v. Lee, 60 S.E. 388, 63 W.Va. 
388, 129 Am.S.R. 978, 14 L.RAN GS: 
968. Contra. Matter of Leaird, 111 
N.Y.S. 631, 58 Mise. 486. 


72. Matter of Kennedy, 
442, 167 N.Y. 163. 


73. In re Thompson’s Estate, 253 
P. 697, 200 Cal. 410; In re Morrison’s 
Estate, 242 P. 939, 198 Cal. 1 (review- 
ing authorities); Tevis v. Pitcher, 10 
Cal. 465; In re Wellborn’s Will, 81 S. 
BE, 1028; 1657N.G:, 638.6% 


Former existence of lost will see 
infra, § 777 


7%  Ala.—Woodroof v. Hundley, 32 
So. 570, 133 Ala. 395. But see Ven-. 
able v. Venable, 51 So. 838, 165 Ala. 
621 (where proponent introduced, 


41 S.W. 


9 Gill 


Will, 120 N.W. 


60 N.E. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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~oe 


are admissible,’® or are at least admissible in corrob- 
Furthermore, some 
courts deem declarations of the testator inadmissible 
as to the execution of the will,77 unless there were 
made in connection with some act and under such 
circumstances as to be a part of the res gestw;7§ 
but other courts hold that they are admissible.*® 


oration of other evidence.7® 


without objection, testimony as to 
statements made by deceased subse- 
quent to the supposed execution of 
the will with the evident purpose of 
showing that he recognized such will, 
the contestant was entitled to intro- 
duce proof of other statements by de- 
ceased tending to show that he had 
not made any will). 


Miss.—Miller vy. Miller, 51 So. 210, 
96 Miss. 526. 


Mo.—Wells vy. Wells, 45 S.W. 1095, 
144 Mo. 198. 


N.J.—In re Gordon’s Will, 26 A. 268, 
50 N.J.Eq. 397; Pemberton v. Pember- 
t0n,.7) A. 642, 41-N.JcBq.’ 8493 In re 
ore Will, 4 A. 770, 40 N.J.Egq. 
520. 


W Y.—Matter of Lawlor’s Will, 83 
N.Y.S. -726, 86 App.Div. 527. Com- 
pare In re Shaver’s Estate, 231 N.Y.S. 
596, 132 Misc. 112 [aff 235 N.Y.S. 882, 
227 App.Div. 646 (declarations are ad- 
missible on an issue of forgery). 

Tenn.—Ricketts v. Ricketts, 267 S. 
W. 597, 151 Tenn. 525. 

[a] In absence of independent 
prooi, declarations of the testator are 
inadmissible on an issue of forgery. 
Chaney v. Coulter, 29 Ohio C.A. 177. 

75. Ga.—Ellis v. O’Neal, 165 S.EH. 
751, 175 Ga. 652; Burge v. Hamilton, 
72 Ga. 568. 

Kan.—Baird v. Shaffer, 168 P. 836, 
101 Kan. 585, L.R.A.1918D 638. 

La.—Morvant’s Succession, 12 So. 
349, 45 La.Ann. 207. 


Md.—Hoppe v. Byers, 60 Md. 381. 
N.H.—Lane v. Hill, 44 A. 393, 68 N. 


H. 275, 73 Am.S.R. 591. 

Pa.—Lappe v. Gfeller, 60 A. 1049, 
211 Pa. 462. 

Wis.—In re Johnson’s Estate, 175 
N.W. 917, 170 Wis. 436. 

And see Rucker v. Carr, (Tex.Civ. 


App.) 163 S.W. 632 (dictum that state- 
ment by testatrix as to who had her 
will may be proved). 


“Tt must be true that parol evi- 
dence is admissible to show by state- 
ments of the testator that the paper 
sought to be propounded is not the 
same as that which was attested by 
RUCMEWALHOSSCS) 0. are | Lt vis, (clear 
that statements of the testator, either 
before the execution of a purported 
will, at the time of execution, or after 
the execution of a paper, are admissi- 
ble to aid in the determination of the 
fact whether the paper offered for 
probate is really the writing which 
was attested by witnesses as required 
by law.” Ellis v. O’Neal, 165 S.E. 751, 
754, 175 Ga. 652. 


[a] Lack of confidence in attesting 
witness.—In a proceeding to prove a 
will, claimed to be a forgery, a 
declaration of deceased tending to 
show that he had no confidence in, or 
friendship for, a witness to the will 
is admissible as tending to show that 
he would not have called him as a 
witness, and, therefore, the witness 
was not a witness to an authentic will. 
In re Spires’ Will, 97 S.H. 847, 111 S. 
Ce 3is..5 


[b] In rebuttal of evidence offered 
in support of the genuineness of the 
alleged will, declarations of decedent 


1228, 155 Towa: 390); 


WILLS 


that the instrument was a forgery are 
admissible. 
S.E. 896, 180 N.C. 30. 


Admissibility in prosecution for 
forgery of will see Forgery § 121. 


76. Ga.—Rea v. Pursley, 154 S.E. 
325, 170 Ga. 788. 


Ky.—Atherton v. Gaslin, 239 S.W. 
771, 194 Ky. 460. 


Okl.—In re Creger’s Estate, 274 P. 
30; 135 Okl, 77, 62 A.LR. 690. 


Va.—Samuel v. Hunter’s Ex’x, 95 S. 
E. 399, 122 Va. 636. 


W.Va.—Maxwell vy. Ford, 136 S.E. 
777, 103 W.Va. 124. 


[a] Rule applied to both ante-tes- 
tamentary and post-testamentary 
declarations: Atherton vy. Gaslin, 239 
S.W. 771, 194 Ky. 460. 


77,  La.—Eubanks’ 
La.Ann. 147. 


Md.—Collins vy. Elliott, 1 Harr.&J. 1. 


Mass.—Mahan v. Perkins, 174 N.E. 
275, 274 Mass. 176. 


Mo.—Walton v. Kendrick, 27 S.W. 
872, 122 Mo. 504, 25 L.R.A. 701. 


N.J.—Boylan v. Meeker, 28 N.J.Law 
274. 


N.Y.—Lane v. Lane, 95 N.Y. 494. 
See In re Corcoran’s Will, 129 N.Y.S. 
165, 145 App.Div. 129 (declarations of 
testator that he had made a will 
drawn by a lawyer named and wit- 
nessed by a third person are incom- 
petent to prove the execution of the 
will, but are competent to prove due 
publication of the will in the presence 
of the subscribing witnesses); In re 
Forster’s Hstate, 173 N.Y.S. 398, 105 
Mise. 24 (declarations of a testatrix, 
made some years after the execution 
of her will offered for probate, that 
she had not executed a will other than 
one she made prior to the date of the 
will in question, are not competent 
evidence of the truth of the assertions 
made). 


Tex.—Kennedy v. Upshaw, 64 Tex. 
411; Allen v. Massey, (Civ.App.) 236 
S.W. 501 [aff (Commn.App.) 248 S.W. 
1067]. 

HMng.—In re 
[19237] Re 915 
£1897] P.' 40. 


78. Matter of Kennedy, 60 
442, 167 N.Y. 163. 

79. Nixon v. Snellbaker, 136 N.W. 
Kirby v. Kirby, 
44 N.C. 454; Beadles v. Alexander, 9 
Baxt. (Tenn.) 604. 


[a] Where subscribing witnesses 
are dead, evidence that the testator, 
on examination of the instrument and 
the signatures thereto, declared it to 
be his will is admissible to show exe- 
cution of the will by him. Scott v. 
Hawk, 75 N.W. 368, 105 Iowa 467. 


[b] Declarations corroborative of 
execution of the will are admissible. 
Alexander v. Alexander, 107 So. 835, 
214 Ala. 291. 


[ec] In rebuttal of evidence of- 
fered in support of the will, a declara- 
tion of the alleged testator that he 
had never signed the will is admissi- 
ble. In re Bailey’s Will, 103 S.E. 896, 
180 N.C. 30. 


Succession, 9 


Barkwell’s 
Atkinson v. 


BKstate, 
Morris, 


N.E. 
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' [§ 776] (b) Knowledge, Wishes, Intentions, and 
State of Mind.*° 
general question of the admissibility of declarations 
of the testator as to his wishes and intentions con- 
cerning a testamentary disposition of his property, it 
being held in some jurisdictions that they are,®! and 
in other jurisdictions that they are not,’? admissible. 


The authorities are divided on the 


80. Intent to revive will see infra 


In re Bailey’s Will, 103] § 782. 


81. Conn.—Spencer’s Appeal, 60 A. 
289, 77 Conn. 638. 


Del.—Davis v. Rogers, 
Rash v. Purnel, 2 Del. 448. 


Ind.—Chaplin v. Leapley, 
546, 35 Ind.App. 511. 


Ky.—Murphy’s Ex’r v. Murphy, 65 
S.W. 165, 23 Ky.L. 1460. And see 
Irvine v. Greenway, 295 S.W. 445, 220 
Ky. 3888 (recognizing the rule, but 
holding the declaration in question 
not to be within it). 


Me.—Whittemore v. Russell, 14 A. 
197, 80 Me. 297, 6 Am.S.R. 200. 


He eae v. Meeker, 15 N.J.Eq. 
oO . 

Ohio.—Gurley v. 
OniONCINE ts 9:9: 


S.C.—Goethe v. Browning, 143 S.E. 
362, 146 S.C. 7; McNinch vy. Charles, 
31 SCre 229% 


Va.—In re Barney’s Will, 44 A. 75, 
MALO Vt reo lets 


[a] In corroboration of other evi- 
dence.—In re Creger’s Estate, 274 P. 
30, 1385 Okl. 77, 62 A.L.R. 690. 


[b] Declarations attendant on ex- 
ecution of instrument are admissible 
to show that decedent intended it to 
be a will. In re Brown’s Will, 120 N. 
W. 667, 143 Iowa 649. See Smith v. 
smith, 70) Sy, 491, 112" Vave205 sss 
L.R.A.N.S. 1018 (to prove by dece- 
dent’s declarations that a paper was 
intended as his will, they must have 
been made when the paper was writ- 
ten, or at least relate to the identical 
paper). 


€2. U.S.—Throckmorton vi, Holt, 
21 8.Ct. 474, 180 U.S. 552, 45 L.Ed. 663. 


La.—Succession of Rusha, 103 So. 
515, 158 La. 74; Morvant’s Succession, 
12 So. 349, 45 La.Ann. 207. 


Mass.—Mahan v. Perkins, 174 N.E. 
275, 274 Mass. 176. Compare Stewart 
v. Stewart, 59 N.E. 116, 177 Mass. 4938, 
6 Prob.Rep.Ann. 379 (on the question 
whether a certain paper, impliedly or 
in effect appointing a designated per- 
son as executor, was intended by the 
testator to be a codicil, the fact that, 
in conversations before and after exe- 
euting the instrument, he expressly 
contemplated the settlement of his 
estate by such person is competent). 


Mich.—In re Kennedy’s Will, 124 N. 
W. 516, 159 Mich. 548, 1384 Am.S.R. 
743, 28 L.R.A.N.S. 417 and note, 18 
Ann.Cas. 892 and note. Contra Har- 
ring v. Allen, 25 Mich. 505. 


Minn.—In re Nagel’s Will, 208 N. 
W. 425, 167 Minn. 638. 


Mo.—Spoonemore v. Cables, 66 Mo. 
579; Bradley v. Bradley, 24 Mo. 311. 


N.Y.—Matter of Hopkins’ Will, 72 
N.Y.S. 415, 35. Mise. 702 [aff 77 N.¥.S! 
178, 73 App.Div. 559, rev on other 
grounds 65 N.H. 178, 172 N.Y. 360, 92 
Am.S.R. 746, 65 L.R.A. 95, 12 N.Y.Ann. 
Cas. 55, and rearg den 68 N.E. 118, 176 
INGA novos 


N.D.—Ostlund v. Ecklund, 176 N. 
Wi 350,245 NaD. —76. 


Pa.—Swope v. Donnelly, 42 A. 882, 
190 Pa. 417, 70 Am.S.R. 687; Lewis 


6 Del. 44; 


74 N.E. 


Armentraut, 27 
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At any rate, where the state of the testator’s mind 
ig In issue or 1s a proper subject of inquiry, his dec- 
larations indicative thereof are admissible;*? 


declarations indicating a desire 


change®® the will, or a desire to benefit a particular 
person,’® may be admissible on an issue involving 
the existence of a particular testamentary intention; 
admissible to show his 
knowledge, understanding, or ignorance of the con- 
tents, of the will,®* his knowledge of facts at vari- 
ance with purported statements of facts in the will,*® 
and his knowledge or understanding of the testa- 
mentary character of the instrument. 89 
held that the testator’s declarations indicating the 
motives prompting the execution of the will are ad- 


and his’ declarations are 
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his 


to revoke®* or 


tent. 


It has been | tablish a lost or 


missible;°° but it has also been held that a declara- 


v. Lewis, 2 Watts & S. 455. 


Philippine.—Pecson v. Coronel, 
Philippine 216. 


Wash.—Morrison y. Morrison, 65 P. 
779, 25 Wash. 466. 


[a] Testamentary intent differing 
from will.—Declarations of one whose 
will is attacked as a forgery are in- 
admissible to show that he enter- 
tained a different testamentary intent 
from that expressed in the will. In 
re fhomas’ Histate, 101 Ps. 798, 155 
Cal. 488. 


[b] Leading case.—Throckmorton 
v. Holt, 21 S.Ct. 474, 180 U.S. 552, 45 
L.Ed. 663. 


Ss. -Cal—In re “Spitzer's; Mstate, 
237 P. 739, 196 Cal. 301; In re Thomas’ 
Estate, 101 P. 798, 155 Cal. 488; Kyle 
Sih (Onenieys bya se 791, 125 Cal. 207: 


Ga.—Mallery v. Young, 22 S.E. 142, 
94 Ga. 804. 

Iowa.—wNixon v. Snellbaker, 136 N. 
W. 223, 155 Iowa 390. 


Me.—Collagan v. Burns, 57 Me. 449. 


Mass.—Mahan v. Perkins, 174 N.E. 
275, 274 Mass. 176. 


Mich.—Dwyer v. Dwyer’s Estate, 
232 N.W. 256, 251 Mich. 346; Lawyer 
v. Smith, 8 Mich. 411, 77 Am.D. 460. 


Mo.—Thompson vy. Ish, 12 S.W. 510, 
99 Mo. 160, 17 Am.S.R. 552. 


Ohio.—Otte v. Bullock, 22 Ohio N.P. 
N.S. 305. 


Pa.—Smith vy. Loafman, 23 A. 395, 
145 Pa. 628. 


Tex.—Dannenbauer v. Messerer’s 
Estate, (Civ.App.) 4 S.W.(2d) 620-[aff 
35 S.W.(2d) 682, 120 Tex. 14, 79 A.L.R. 
1488]. 


Eng.—Doe v. Palmer, 16 Q.B. 747, 


71 H.C.L. 747, 117. Reprint 1066; Keen 
v. Keen, L.R. 3 P.&D. 105. 


Ont.—Toal v. Ryan, 4 Dom.L.R. 25, 
oe Ontiw.N; 1267, 22 Ont. WR, 27, 
Admissibility of declarations on is- 
sties of: 
Fraud or undue influence see supra 
§ 459. 
Testamentary capacity see supra § 
73 et seq. 


45 


g4. Cal.—In re Olmsted’s Hstate, 
54 RP. 745, 122 Cal. 224. 

Ga.—Patterson v. Hickey, 32 Ga. 
156. 

N.C.—Reel’s Ex’rs v. Reel, 8 N.C. 
248, 9 Am.D. 632. 

Va.—Bates v. Holman, 3 Hen.&M. 
(18 Va.) 502. 


Eng.-—Doe v. Harris, 7 C.&P. 330, 


32 E.C.L. 640, 173 Reprint 147; Nelson 
v. Oldfield, 2 Vern.Ch. 76, 23 Reprint 
65.9. 

Declarations contemporaneous with 
act see infra § 780. 


85. Keen vy. Keen, L.R. 3 P.&D. 105. 
86. Ellis v. Ellis, (Ky.) 128 S.W. 
1057; Doe v. Palmer, 16 Q.B. 747, 71 


H.C.L. 747, 117 Reprint 1066; Gould 
v. Lakes, 6 P.D. 1; Doe v. Allen, 12 A. 
&H. 451, 40 E.C.L. 227, 113 Reprint 
882; Ravescroft v. Hunter, 2 Hagg. 
EKecl. 65, 162 Reprint 787. See Ivey 
Vv. Bailey, 143>So. 52,1775 Lames ‘Gn 


a doubtful case, where forgery is 
charged). 

87. Conn.—Canada’s Appeal, 47 
Conn. 450. 


Ill.—McCommon v. McCommon, 38 


N.E. 145, 151 Ill. 428. 


Mass.—Shailer v. 
Mass. 112 


N.J.—Harrison v. Axtell, 75 A. 1100, 
76 N.J.Eq. 614 [aff 71 A. 676, 75 N.J. 
IDGhy BEN HAE 


N.Y.—Matter of Bedell’s Will, 95 
N.Y.S. 12, 107 App.Div. 284; Matter of 
White’s Will, 5 N.Y.S. 295, 1 Silv.Sup. 
191, 52 Hun 613 [aff 24 N.E. 935, 121 
N.Y. 406]; Matter of Murphy’s Will, 
87 N.Y.S. 223, 15 Misc. 208. But see 
In re Regan’s Will, 201 N.Y.S. 431, 
206 App.Div. 403 (general testimony 
by an interested witness that after 
the execution of the alleged will the 
testatrix told others about the will 
is not admissible to show that she 
had any knowledge of the contents of 
the paper at the time she affixed her 
mark to it). 


N.C.—Reel’s Ex’rs v. 
248, 9 Am.D. 632. 


Pa.—Boehm v. Gloeckner, 36 A. 226, 
179 Pa. 386, 2 Prob.Rep.Ann. 201. 


SA ces meee os v. Corbett, 46 S.C.L. 


Tenn.—Maxwell v. 
2538, 89 Tenn. 584; 
7 Humphr. 320. 


88. In re Thomas’ Estate, 101 P. 
798, 155 Cal. 488. 


&9. In re Brown’s Will, 
667, 143 Iowa 649; Matter of Nelson, 
86 N.E. 3,.141 N.Y. 152% In re Cor- 
coran’s Will, 129 N.Y.S. 165, 145 App. 
Div. 129. 


[a] This is especially true where 
the testator was illiterate and pre- 
sumably compelled to rely on in- 
formation given him by another. In 
re Corcoran’s Will, 129 N.Y.S. 165, 145 | 
App.Div. 129. | 


90. Alexander v. Alexander, 107 
So. 835, 214 Ala. 291. 


Bumstead, 99 


Reel, 8 N.C. 


Tbllh, sles aSK\Rys 
Patton v. Allison, 


120 N.W. 


Holographic or nuncupative will. 
a holographic®? or nuncupative®? will, letters writ- 
ten by the alleged testator at or about the same time 
as, or shortly after, the making of the alleged will, 
may be admissible on the issue of testamentary in- 


* ie 
need , 


[§§ 776-777 


tion of decedent that he had made a will in favor of 
his wife to keep her quiet is inadmissible.®+ 


In the ease of 


[§ 777] (c) Former Existence and Contents of 
Lost or Destroyed Will. 
tions,®* in an action or proceeding to probate or es- 


Except in some jurisdic- 


destroyed will, the declarations of 


the alleged testator are admissible to prove the for- 
mer existence and contents of the wilh. 


However, 


91. Spéncer’s Appeal, 60 A. 289, 77 
Conn. 638. : 
92. Barnes v. Horne, (Tex.Civ. 


App.) 233 S.W. 859. 


93. Inre Mallery’s Will, 217 N.Y.S. 
489, 127 Misc. 784 [aff 221 N.Y.S. 859, 
220 App.Div. 754]; In re Stein’s Will, 
194 N.Y.S. 909, 119 Misc. 9. 


94. Fuentes v. Gaines, 25 La.Ann. 
85 [rev on other grounds 92 U.S. 10, 
23 L.Ed. 524]; Moore v. Parks, 84 So. 
230, 122 Miss. 301; Cooley v. Cooley, 
HO) INNES. 9 Us 116 Misc. 157 [aff 194 
N.Y.S. 925]; Grant v. Grant, 1 Sandf. 
Chi i€Niye) 935. And see In re Rus- 
Sell’s” Wall, 133 Hun (N.Y) 27 Gre 
bare declaration of deceased that a 
certain paper was his will does not 
tend to prove that it was executed as 
the statute requires). Compare Hatch 
v. Sigman, 1 Dem.Surr. (N.Y.) 519 
(the declarations are admissible, but 
only in connection with other proof). 
Contra Matter of Marsh, 45 Hun (N. 
aoa lett 


95. U.S.—Southworth vy. Adams, 22 
F.Cas.No. 13,194, 11 Biss. 256. 


Ala.—Conoly v. Gayle, 61 Ala. 116. 


Ill.—Matter of Page, 8 N.E. 852, 118 
Ill. 576, 59 Am.R. 395. 


Ind.—McDonald vy. McDonald, 41 N. 
E.. 336, 142 Ind. 55. 


Kan.—Schnee v. Schnee, 60 P. 738, 
61 Kan. 634. 


Ky.—Muller ss Muller, 
L108 Key. 51d, 22) Keys 2O%e 


Mich.—Lincoln v. Felt, 92 N.W. 780, 
132 Mich. 49; In re Lambie’ s Estate, 
56 N.W. 223; "97 Mich. 49; Hope’s Ap- 
peal, 12 N.W. 682, 48 Mich. 518. 


Mo.—Hamilton vy. Crowe, 75 S.W. 
389, 175 Mo. 634. 


Neb.—-Williams v. Miles, 94 N.W. 
705, 96 N.W. 151, 68 Neb. 463, 110 Am. 
S.R. 431, 62 L.R.A. 3838, 4 Ann.Cas. 306, 
8 Prob.Rep.Ann. 621. 


N.H.—Lane v. Hill, 44 A. 393, 68 N. 
Hy 2b, 73. Am. Sar 690 


N.J.—Campbell v. Cavanaugh, 125 
A. 569, 926, 96 N.J.Eq. 724; Davenport 
Sorte re 58 A. 535, 67 N.J. Hq. 


Pa.—Glockner vy. 
Tisils PAGS VAN, SRY, 


Tex.—Shepherd y. Stearns, (Civ. 
App.) 45 S.W.(2d) 246; Buchanan v. 


Rollings, (Civ.App.) 122 S.W. 962. 


Wis.—In re Johnson’s Estate, 175 
N.W. 917, 170 Wis. 436; In re Valen- 
tine’s Will, 67 N.W. 12, 93 Wis. 45. 


Eng.—Sugden vy. St. Leonards, 1 P. 


56 S.W. 802, 


Glockner, 106 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


mt 
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they are admissible as,°® and only as,®’ corrobora- 
Declarations by decedent 
that he had no will are admissible.’ 


tive of other evidence. 


[§ 778] (ad) Alterations. 


afterward.? 
[§ 779] (e) Revocation—aa. In 


Dy 1545 Eri 
1928) Po<9L. 


B.C.—Unwin v. Unwin, 20 B.C. 77. 


96. Cantway v. Cantway, 146 N.E. 
148, 315 Ill. 244; Preston v. Preston, 
132 A. 55, 149 Md. 498; Neal v. Cald- 
well, 34 S.W.(2d) 104, 326 Mo. 1146; 
Charles v. Charles, 281 S,W. 417, 313 
Mo. 256; Mann v. Balfour, 86 S.W. 
103, 187 Mo. 290; Clark v. Turner, 69 
N.W. 8438, 50 Neb. 290, 88 L.R.A. 433 
and note. 


97. Jll.—Griffith v. 
104 N.E. 233, 262 Ill. 
1915B 250. 


Ind.—Inlow vy. Hughes, 76 N.E. 763, 
38 Ind.App. 375. 


Ky.—Wood v. Wood, 44 S.W.(2d) 
539, 241 Ky. 506; Chisholm’s Heirs v. 
Ben, 7 B.Mon. 408. 


Ohio.—Kornfield v. 
Ohio Cir.Ct.N.S. 363. 


Tex.—Tynan v. Paschal, 27 Tex. 286, 
84 Am.D. 619. 


FEng.—Woodward v. Goulstone, 11 
App.Cas. 469; Flood v. Russell, L.R. 
wot 915 Matter or ball, aR. 25 oir. 
556; In re Ripley, 1 Swab.&Tr. 68, 164 
Reprint 632. 


Ont.—Re Young, 27 Ont. 698. 


See Clark v. Morton, 5 Rawle (Pa.) 
235, 28 Am.D. 667 (there must be evi- 
dence that a will had been seen by a 
witness, or its existence must be ad- 
mitted by the party claiming in oppo- 
sition to it, in order to render admis- 
sible the declarations of the alleged 
testator as to the making and con- 
tents of a written will). 


re Barkwell’s Estate, 


Higinbotom, 
126, Ann.Cas. 


Kornfield, 22 


ie Durant v. Ashmore, 31 S.C.L. 
184. 
99. Ward v. Wilcox, 51 A. 1094, 64 


N.J.Eq. 303 [aff 54 A. 1125, 65 N.J.Eq. 
397]; In Goods of Jessop, [1924] P. 
221; Matter of Sykes, L.R. 3 P.&D. 26. 


1. Ward v. Wilcox, 51 A. 1094, 64 
N.J.Eq. 303° [aff 54 A. 1125; 65 N.J. 
Eg. 397]. 


So ward, Va Wileox, “supra; In 
Goods of Jessop, [1924] P. 221; Doe 
Vv. Palmer, 16 Q@.B. 747,.71 B:C.L.. 747, 
117 Reprint 1066; Matter of Adam- 
son, L.R. 3 B&D. 253. 


3. Ellis v. O’Neal, 165 S.E. 751, 
175 Ga. 652; Holler v. Holler, 131 N. 
E. 663, 298 Ill. 418; Matter of Page, 
S N.B. 852, 118 Th 576, 59 Am.R. 395; 
Bauskett v. Keitt, 22 S.C. 187; Du- 
rant v. Ashmore, 31 S.C.L. 184; Smiley 
v. Gambill, 2 Head (Tenn.) 164. 
Compare Pennington v. Perry, 118 S. 
EB. 710, 156 Ga. 103 (when unaccom- 
panied by acts of the testator, his 
declarations are not admissible for 
the purpose of showing an intention 
to revoke the will); Kimsey v. Alli- 
son, 47 S.E. 899, 120 Ga. 413 (declara- 
tions of a testator that his will had 
been lost or stolen are not admissible 
where they did not accompany any act 
which could be construed as an act of 
revocation or attempted revocation). 


[a] Declarations made at any time 


Declarations 
testator are admissible to show that alterations in a 
will or codicil were made before execution where 
such declarations were made prior to®® or at? the 
time of executing the instrument, but not when made 
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[68 C.J.] 1007 


cept in some jurisdictions,* declarations of the tes- 
tator are not admissible as to revocation of a will,* 


unless they were a part of the res geste,° or it 1s 


of the 


otherwise shown or admitted that the will has been 
lost or destroyed,® or it cannot be found after the 
testator’s death’ and it was last seen or heard of 
in his custody or possession, in which case a pre- 
sumption arises that he destroyed it with the inten- 
tion of revoking it;* and in a majority of jurisdic- 


tions declarations of the testator are admissible to 


General. Hx- 


between the making of the will and 
the death of the testator are admis- 
sible. McIntyre v. McIntyre, 47 S.E. 
501, 120 Ga. 67, 192 Am.S.R. 71, 1 Ann. 
Cas. .606; Patterson v. Hickey, 32 
Ga. 156. 

4 U.S.— Throckmorton y. Holt, 
20 S:Ct.. 474; 180 UrS: 552) 459 Land. 
663 [rev 12 App.D.C. 552]. Contra 
Scuthworth y. Adams, 22 F.Cas.No. 
18,94) ti Biss# 256. 


Ala.—Allen v. Scruggs, 67 So. 301, 
190 Ala. 654; Woodroof v. Hundley, 
29 So. 98, 127 Ala. 640, 85 Am.S.R. 145. 


Kan.—Caeman y. Van Harke, 6 P. 
6207 33 wane ooo. 


ia ae eee vy. Cables, 66 Mo. 
J. 


WN.H.—Stevens v. Stevens, 56 A. 916, 
72. N.H. 360. 


WN.Y.—Matter of Hopkins’ Will, 77 
N.viS. 178, 73 App. Div. 559 [rev oni 
other grounds 65 N.H. 1738, 172 N.Y. 
369, 92 Am.S.R. 746, 65 L.R.A. 95, 12 
WNW.Y.Ann.Cas. 55, and rearg den 68 
N.E. 113, 176 N.Y. 595]; In re Casey’s 
Wiill,21'5 ) NoYes. e428, 1216 Mise. 749; 
In re Rowe’s Estate, 165 N.Y.S. 1064. 


Pa.—Lewis v. Lewis, 2 Watts&S. 


z 
5d. 


R.I.—Wheeler vy. Wheeler, 
364. 

Eng.—Marston v. Roe, 8 A.&H. 14, 
35 E.C.L. 457, 112 Reprint 742. 


[al Waked and unsupported dec- 
larations.—McBlroy v. Phink, 76 S.W. 
TiS. tek SOW L025) Ot TNexme147. ire: 
(Civ.App.) 74 S.W. 61]; Sein v. Bie- 
tel, (Tex.Civ.App.) 289 S.W. 1057. 


{bj} Declarations are not admissi- 
ble to show: (1) Oval revocation. 
Slaughter v. Stephens, 2 So. 145, 81 
Ala. 418; Jackson v. Kniffen, 2 Johns. 
CHEN) 8) 3) Aim. Da 890" (C2) Krawd 
in prevailing on the testator not to 
revoke the will. Smith v. Fenner, 22 
F.Cas.No. 13,046, 1 Gall. 170. 


5. U.S.—Throckmorton v. Holt, 21 


Eval 


S.Ct. 474, 180 U.S. 552, 45 L.Hd. 663 
[rev, 12 AppibCs 552i. 
Colo.—In re Glass’ Estate, 60 P. 


186, 14 Colo.App. 377. 


Conn.—Spencer’s Appeal, 60 A. 289, 
77 Conn. 6388. 


N.Y.—Waterman v. Whitney, 11 N. 
A SNe, 62s Am a TL: 


Vt.—In re Campbell’s Will, 147 A. 
687, 102 Vt. 294. 


Conflict of authority as to declara- 
tions subsequent to act of revocation 
see infra § 780. 


6 In re Johnson’s Will, 40 Conn. 
587. 


7. Matter of Cosgrave’s Will, 65 N. 
Y.S. 570, 31 Mise. 422; McHlroy v. 
Phink, 16. SiW (53; (4 Saw. L025,0 917 
Tex. 147 [rev (Civ.App.) 74 S.W. 61]; 
Rape v. Cochran, (Tex.Civ.App.) 217 
S.W. 250. 


[a] Declarations are admissible to 
show that an earlier will was revoked 


1631, 314 1. 


strengthen, rebut, or control the presumption;® but 


by a later will which cannot be found, 
Hope’s Appeal, 12 N.W. 682, 48 Mich. 
518. 


8 See supra § 759. 


9. Ala.—Weeks v. McBeth, 14 Ala. 
474; McBeth v. McBeth, 11 Ala. 596. 


Ark.—Bradway v. Thompson, 214 S. 
Wee 21, BON Arion) 42: 


Conn.—Spencer’s Appeal, 60 A. 289, 
77 Conn. 638. 


Ill.—Leemon v. Leighton, 145 N.E. 
407. 


Ind.—McDonald v. McDonald, 41 N. 


| E. 336, 142 Ind. 55. 


Ky.—-Baltzell v. Ates, 205 S.W. 548, 
181 Ky. 413; Steele v. Price, 5 B. 
Mon, 58. But see Chisholm’s Heirs 
v. Ben, 7 B.Mon, 408 (dictum that ap- 
parently the declarations are received 
as corroborative only). 


Mass.—Aldrich v. Aldrich, 102 N.E. 
487, 215 Mass. 164, Ann.Cas.1914C 906; 
Pickens y. Davis, 1384 Mass. 252, 45 
Am.R. 322. 


Mich.—Hwing v. McIntyre, 104 N. 
W. 787, 141 Mich. 506; Hope’s Appeal, 
12 N.W. 682, 48 Mich. 518; Lawyer v. 
Smith, 8 Mich. 411, 77 Am.D. 460. 


Miss.—Tucker v. Whitehead, 
Miss. 594, 
pty ee v. Kopke, 250 S.W. 


Neb.—Williams v. Miles; 94 N.W. 
5, 96 N.W. 151, 68 Neb. 463, 110 Am. 
R. 431) 625 RUA. 23833) 4 AnneCas: 
06, 8 Prob.Rep.Ann. 621. 


N.J.—Hildreth v. Schillenger, 19 N. 
J.Eig. 196: 

N.C.—Cutler v. Cutler, 43 S.E. 630, 
AZZ INGO 0: 


Ohio.—Behrens v. Behrens, 25 N.E. 
209, 47 Ohio St. 3238, 21 Am.S.R. 820; 
In re Blymeyer’s Will, 5 Ohio S.&C.P. 
399, 7 Ohio N.P. 591. 


Pa.—Gardner v. Gardner, 35 A. 558, 
177 Pa. 218. 


Beeppes ep ee v. Swaney, 7 Heisk, 


Tex.—Tynan vy. Paschal, 27 Tex. 
286, 84 Am.D. 619; Shepherd v. 
Stearns, (Civ.App.) 45 S.W.(2d) 246. 


Va.—Jackson v. Hewlett, 77 S.E. 
518, 114 Va. 573 (reviewing authori- 
Pree Yerby v. Yerby, 3 Call (7 Va.) 


334, 


Wis.—In re Oswald’s Will, 178 N.W, 
462, 172 Wis. 345; Gavitt v. Moulton, 
96 N.W. 395, 119 Wis. 35; In re Stein- 
ke’s Will, 70 N.W. 61, 95 Wis. 121. 


Eng.—Suegden v. St. Leonards, 1 P. 
D. 154; Keen v. Keen, L.R. 3 P.&D. 
105; Whiteley v. King, 17 C.B.N.S, 
756, 112 E.C.L. 756, 144 Reprint 303; 
Matter of Mitcheson, 9 Jur.N.S. 360; 
Staines v. Stewart, 2 Swab.&Tr. 320, 
164 Reprint 1019; Patten v. Poulton, 
1 Swab.&Tr. 55, 164 Reprint 626; Mat- 
ter of Barber, L.R. 1 P.&D: 267; Us- 
ticke v. Bawden, 2 Add.Heccl. 116, 162 
Reprint 238; Battyll v. Lyles, 4 Jur. 
N.S. 718; Welch v. Phillips, 1 Moore 
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in a few jurisdictions such declarations are not ad- 


missible for this purpose.?° 


[§ 780] bb. By Act. 


by act. 


subsequent declarations. 


P.C. 299, 12 Reprint 828. 


Can.—Stewart v. Walker, 
J OFAN VERSE 


BC: Unwin ve Unwin, 20) B.Cy 77. 


10. In re Colbert’s Estate, 78 P. 
971, 80 P. 248, 31 Mont. 461, 107 Am. 
Soak. 439, 3 Ann.Cas. 952 and note; 
In re Staiger’s Will, 154 N.E. 312, 248 
N.Y. 468; Matter of Kennedy, 60 N.E. 
A420 0°167 NY. 7163; hamersley., v. 
Lockman, 2 Dem.Surr. (N.Y.) 524. 
See Betts v. Jackson, 6 Wend. (N.Y.) 
173 (discussing the point). Compare 
In re Rowe’s Bstate, 165 N.Y.S. 1064 
(dictum to the contrary). Contra In 
re Marsh, 45 Hun (N.Y.) 107. 


11. Harring v. Allen, 25 Mich. 505; 
Lawyer v. Smith, 8 Mich. 411, 77 Am. 
D. 460. 


12. U.S.—Throckmorton v. Holt, 21 
S.Ct. 474, 180 U.S. 552, 45 L.Ed. 663. 


ane d v. Bradlee, 127 Mass. 


39 -Can: 


N.J.—Boylan v. 28 N.J. 


Law 274. 


N.Y.—Sisson y. Conger, 1 Thomps. 
&C. 564. 


FEng.—Atkinson v. Morris, [1897] 
. 40. 


Meeker, 


13 


13. Ala.—Law v. Law, 
83 Ala. 432. 


Colo.—In re Glass’ 
186, 14 Colo.App. 377. 


Ga.—Kimsey v. Allison, 47 S.H. 899, 
120 Ga. 413; Patterson v. Hickey, 32 
Ga. 156. 


- Tll.—Burton v. Wylde, 103 N.E. 976, 
261 Ill. 397. 


Iowa.—Blackett v. Ziegler, 133 N.W. 
901, 153 Iowa 344, 37 L.R.A.N.S. 291, 
Ann.Cas.1913E 115; Gay v. Gay, 14 N. 
W. 238, 60 Iowa 415, 46 Am.R. 78. 


3 On Da, 


Estate, 60 P. 


Miss.—Tucker v. Whitehead, 59 
Miss. 594. 
Mo.—Hamilton v. Crowe, 75 S.W. 


389, 175 Mo. 634. 


N.Y.—In re Cable’s Will, 210 N.Y.S. 
187, 2138 App.Div. 512 [aff 206 N.Y.S. 
501, 123 Mise. 894, and aff 152 N.E. 
405, 242 N.Y. 510]; Matter of Ken- 
nedy’s Will, 65 N.Y.S. 879, 53 App.Div. 
105 faff 60 N.E. 442, 167 N.Y. 163]. 
See In re Rowe’s Hstate, 165 N.Y.S. 
1064 (dictum that, where the destruc- 
tion of the will is proved aliunde to 
have been by the testator himself, 
declarations are competent to rebut 
animus revyocanédi). 

Ohio.—Gurley v. Armentraut, 
Ohio Cir.Ct. 199. 

Pa.—In re Ford’s Estate, 151 A. 789, 
301 Pa. 183; Evans’ Appeal, 58 Pa. 
238. 


Eng.—Clarke v. Scripps, 2 Rob.Eccl. 
563, 163 Reprint 1414. 


27 


It has been both affirmed++ 
and denied? generally that declarations of the testa- 
tor are admissible to explain or qualify a revocation 
Declarations of the testator, contemporane- 
ous with the act of tearing, burning, canceling, oblit- 
erating, or destroying a will, are admissible in evi- 
dence for the purpose of showing the intention with 
which the act was done,?® and in some,’* although 
not other,!® jurisdictions, a like rule obtains as to 
In some jurisdictions dee- 
larations either prior or subsequent to the act are 


WILLS 


admissible in corroboration of other evidence.?® 


[§ 781] ce. By Another Testamentary Instru- 


ment. 


Compare In re Campbell’s Will, 147 
A. 687, 102 Vt. 294 (holding otherwise 
where, although the declaration was 
contemporaneous with the act of de- 
struction, the destruction was deliber- 
ate, intended, and unequivocal and the 
declaration did not serve to illustrate 
its character nor elucidate or explain 
why it was done). 


[a] Whether verbal or written, 
they are admissible. Evans’ Appeal, 
58 Pa. 238. 


14. Ala—lLaw v. Law, 3 So. 752, 83 
Ala. 432. 


Coen v. Hickey, 32 Ga. 


15 


Ill. Burton vy. Wylde, 103 N.E. 
QOL TIS OMe 


Me.—Collagan v. Burns, 57 Me. 


N.H.—Managle y. Parker, 71 A. 
75 N.H. 139, 24 L.R.A.N.S. 180 
note, Ann.Cas.1912A 269. 


N.C.—In re Saunders’ Will, 98 S.B. 
378, 177 N.C. 156; Barfield v. Carr, 86 
S.E. 498, 169 N.C. 574. 


Ohio.—Coghlin vy. Coghlin, 29 Ohio 
Cine 2516 


Tex.—McElroy v. Phink, 76 S.W. 
753, 77 S.W. 1025, 97 Tex. 147; Schna- 
ble v. Henderson, (Civ.App.) 152 S.W. 
els 

15. U.S.—Throckmorton v. Holt, 
ae 474, 180 U.S. 552, 45 L.Ed. 
663. 


Colo.—In re Glass’ Hstate, 60 P. 186, 
14 Colo:App. 377. 


Kan.—Caeman vy. Van Harke, 6 P. 
620, 33 Kan. 333. 


N.Y.—In re Kennedy’s Will, 60 N. 
ena 167 N.Y. 163, 6 Prob.Rep.Ann. 


Vt.—In re Campbell’s Will, 147 A. 
687, 102 Vt. 294. 


16. Stuart v. McWhorter, 36 S.W. 
(2d) 842, 844, 238 Ky. 82; Russell v. 
Tyler, 6 S.W.(2d) 707, 224 Ky. 511. 


“No reason is perceived why decla- 
rations of an intention to revoke, fol- 
lowed by the act, as well as declara- 
tions subsequent to the act that the 
act had been performed, are not ad- 
missible in corroboration of other evi- 
dence to show both the act by the tes- 
tator and the intent with which it 
was done.” Stuart v. McWhorter, su- 


976, 


449, 


637, 
and 


pra. 
17. Iowa.—In re Brown’s Will, 120 
N.W. 667, 143 Iowa 649. 


Kan.—Caeman y. Van Harke, 6 P. 
620, 838 Kan. 333. 


Ky.—Toebbe v. Williams, 
661, 4 Ky.L. 563. 


Mo.——West v. West, 46 S.W. 1389, 144 
Mo, 119. 


Neb.—Williams v. Miles, 127 N.W. 


80 Ky. 


Declarations of the testator are not admis- 
sible to prove, explain, or qualify a revocation, or 
alleged or purported revocation, of the will in ques- 
tion by another testamentary instrument.*? 
ever, it is held that, in determining whether the tes- 
tator, by executing a subsequent instrument, intend- 
ed to revoke a prior will, the jury may consider all 
that was said by him in the presence of the witnesses 
immediately before or after they witnessed the sub- 
sequent instrument.*§ 


[§ 782] (£) Revival. 


How- 


In some,!® but not other,”® 


904, 87 Neb. 455. 


N.Y.—In-re Burbank’s Will, 77 N. 
E. 11838, 185 N.Y. 559; Osburn” v. 
Rochester Trust & Sate Deposit Co., 
136 N.Y.S. 859, 152 App.Div. 235 [mod 
on other grounds 102 N.E. 571, 209 
N.Y. 54, 46 L.R.A.N.S. 983, Ann.Cas. 
1915A 101]. 


N.C.—In re Venable’s Will, 37 S.E. 
465, 127 N.C. 344, 6 Prob.Rep.Ann. 322. 
See In re Shelton’s Will, 55 S.H. 705, 
143 N.C. 218, 10 Ann.Cas. 531 and note 
(under a statute requiring that a 
revocation of a will by a writing shall 
be entirely in the testator’s handwrit- 
ing or be attested as in case of the 
execution of a will, evidence of decla- 
rations of a testator after the date of 
a purported revocation on the margin 
of the will, tending to show that he 
did not write the alleged revocation, 
is admissible; but in proceedings for 
the probate of a will, on the margin 
of which a purported revocation by 
the testator is written, where it is ad- 
roitted that the will itself is genuine, 
evidence as to declarations of the tes- 
tator as to how he was going to leave 
his property, made before the date of 
aS Fares revocation, is inadmis- 
sible). 


Tenn.—Allen y. Jeter, 6 Lea 672. 


See Giles v: Giles, 90 N.E. 595, 204 
Mass. 383 (recognizing that this is 
true apart from statute, and discuss- 
ing, but not deciding, the question 
whether the declarations are rendered 
competent by statute). 


[a] Parol evidence adding to con- 
tract.—Where a writing in the form 
of a contract, but claimed to be the 
revocation of an existing will, is com- 
plete and unambiguous, oral evidence 
of declarations by decedent to show 
that he intended the writing to be a 
revocation of an existing will is in- 
admissible. In re Lindesmith’s Will, 
104 N.W. 825, 96 Minn, 147. 


[b] In TYexas (1) an unsupported 
statement of the testator that he had 
made a later will is incompetent. 
Sien y.. Beitel (Civ.App.) 289 S.W. 
1057. (2) However, where it is al- 
leged that he made later revocatory 
willis which have been lost and can- 
not be produced, his statements that 
he made no other will than the one of- 
fered for probate is admissible on the 
issue of revocation. Compton y. Dan- 
nenbauer, 35 S.W.(2d) 682, 120 Tex. 
14, 79 A.L.R. 1488 [aff (Civ.App.) 4 S. 
W.(2d) 620). 


18. Murphy vy. Clancy, 163 S.W. 
915, 177 Mo.App. 429. 
19. Aldrich: vy. Aldrich, 102 Niue 


487, 215 Mass. 164, Ann.Cas.1914C 966; 

Pickens v. Davis, 134 Mass. 252, 45 

Am.R. 322; Boudinot v. Bradford 2 

Mirae (Pa.) 266, 2 Yeates 170, 1 L.Ed. 
oO. 


20. Rudisill’s Ex’r v. Rodes, 29 


For later cases, developments and changes in the law see Annotations, satne title and section number, 


iets 


§§ 782-785] 


jurisdictions, declarations of the testator are admis- 
sible on the question whether a revocation of a will 
was intended as a revival of an earlier will. 


[§ 783] 1. Declarations and Admissions of Per- 
sons Other than Testater.2+_ Hvidence of admissions 
or declarations against interest by a single party 
in interest bearing directly on the will is admissi- 
ble;?? but it is otherwise as to admissions or decla- 
rations by one of several parties,?* unless made when 
such parties were engaged in a conspiracy.”* It is 
improper to admit evidence of declarations as to 
matters bearing remotely on the will,?® declarations, 
not under oath, of persons not parties,?® or self- 
serving declarations of parties.27 Declarations of 
contestant are not admissible against the will*® or to 
dispense with proof of its due execution.2® Wheth- 
er the declarations and admissions of a devisee or 
legatee are admissible to impeach the will is a ques- 
tion as to which there is a difference of opinion. The 
weight of authority seems to be against their admis- 
sibility,*?® at least in a case where there are other 


Gratt. (70 Va.) 147; Major v. Wil- 
liams, 3 Curt.Eccl. 432, 163 Reprint 
781; Dickinson v. Swatman, 6 Jur. 
N.S. 831, 30 L.JI.P.&M. 84. 


21. Declarations ané afimissions of 
persons other than testator: 


As to revocation see infra §§ 786-788. 


In actions involving wills generally 
see Evidence §§ 401, 403. 


22. Davis v. Calvert, 5 Gill&J. 
(Md.) 269, 25 Am.D. 282; In re Lam- 
bie’s Estate, 56 N.W. 223, 97 Mich. 49; 
Liles v. May, 63 So. 217, 105 Miss. 
SANE Youndt v. Youndt, 3 Grant (Pa.) 
140. 

23. Ala.—Blakey’s Heirs v. Blakey’s 
Ex’x, 33 Ala. 611; Taylor-v. Kelly, 31 
Ala. 59, 68 Am.D. 150. Ct. 286 

Ind.—Roller y. Kling, 49 N.E. 948, a1 
150 Ind. 159. r 

Iowa.—Parsons v. Parsons, 21 N.W. 
570, 24 N.W. 564,°66 Iowa 754. 

N.Y.—In re Baird’s Will, 47 Hun 77 
faff 7 N.Y.St. 758]; Grant v. Grant, 
1 Sandf.Ch. 235. 

Ohio.—Otte v. Bullock, 22 Ohio N.P. 
N.S. 305. 

Pa.—Transue v. Brown, 31 Pa. 92; 
Clark v. Morrison, 25 Pa. 453; Dotts 
v. Fetzer, 9 Pa. 88. 


$.C.—Dillard v. Dillard, 33 S.C.L. 


687, 127 Ala. 14; 


Seal v. Goebel, 
433. 

29. 
Va-) 16: 


Am.D. 150; 


Blakey’s 
Pa. 88. 


Mon. (Ky.) 399. 


Sides 


813 Ill. 612; 


89 cobs’ Will, 
Tex.—Dennis v. Neal, (Civ.App.) 71 | 394. 
S.W. 387. 36. 


Va.—Whitelaw’s Adm’r v. White- 
law’s Adm’r, 32 S.E. 458, 96 Va. 712, 


[a] 
4 Prob.Rep.Ann. 355. 


fraud, 


WILLS 


Pa.—Hantz v. Hull, 2 Binn. 511. 


26. Schieffelin v. Schieffelin, 28 So. 
Collins v. Blliott, 1 
Harr.&J. (Md.) 1; St. John’s Lodge v. 
Callender, 26 N.C. 335; 
ler, 41 Al 277, 187 Pa. 572; Transue v. 


Brown, 31 Pa. 92 


27. Jameson v. 
Stocksdale v. Cullison, 35 Md. 322. 


28. Stocksdale v. Cullison, supra; 
TiS Onio (CinCtunes: 


Hall, 37 Md. 221; 


Hylton v. Hylton, 1 Gratt. (42 


30. Taylor v. Kelly, 31 Ala. 59, 68 
Roberts v. Trawick, 13 
Ala. 68; Seal v. Goebel, 31 Ohio Cir. 


Heirs v. 


Eyx’x, 338 Ala. 611; Dotts’ v. Hetzer, 9 


32. Rogers v. Rogers, 2 
(Ky.) 324; Beall v. Cunningham, 1 B. 


33. Bunyard v. McElroy, 
Roberts v. Trawick, 13 Ala. 68; 
Rogers v. Diamond, 13 Ark. 474. 
34. Wittick v. Traun, 31 Ala. 2038. 
85. Oliver v. Oliver, 145 N.E. 123, 
In re Oliver’s Will, 214 


N.Y.S. 154, 126 Misc. 611; 
VEN Yaosste Obs COL MVLISe, 


Chandler y. Chandler, 
558, 204 Ala. 164. 


Where there is an issue of 
testimony 
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devisees or legatees who are not parties to the pro- 
bate proceeding or do not consent to the reception of 
such evidence;*! but it has been held that the ad- 
missions of a legatee or devisee may be received in 
evidence like any other admissions against interest, 
even though there are other legatees and devisees.** 
Declarations of the executor®? or administrator®* 
are not admissible to establish or impeach the will. 


|§ 784] m. Custody, Finding, and Production of 
Will. Evidence of the facts of, and the cireumstane- 
es attending or surrounding, the custody, posses- 
sion,®> search for,*® finding,*’ and production®* of 
the alleged will may be received. 


[§ 785] n. Loss or Destruction of Will and Execu- 
tion and Contents Thereof.*® Parol evidence is ad- 
missible to prove the former existence of a will,*® 
its execution,4! and its subsequent loss or destruc- 
tion;42, and when these facts are sufficiently proy- 
ed,*? competent secondary evidence of its contents,** 


cution and that the envelope was pro- 
duced and opened after the testator’s 
death is clearly admissible. East v. 
Karter, 118 So. 547, 218 Ala. 366. 


39. Declarations of testator see su- 
pra, Sea. 


40. Harrell v. Harrell, 
919, 284 Mo. 218. 


[a] Correoborative evidence.—Evi- 
dence of the relation between the tes- 
tator and the beneficiary of a de- 
stroyed will is admissible in cor- 
roboration of other and independent 
evidence of the existence and execu- 
tion of the will. Preston v. Preston, 
132 A. 55, 149 Md. 498. 


41. In re Bians’ Estate, 159 A. 596, 
162 Md. 208; Harrell v. Harrell, 223 
S.W. 919, 284 Mo. 218. 


[a] Where direct proof of execu- 
tion cannot be adduced, resort may be 
had to secondary evidence. Tynan y. 
Paschal, 27 Tex. 286, 84 Am.D. 619. 


[b] Where absence of subscribing 
Witnesses is accounted for, resort may 
be had to the best competent evidence 
obtainable to show the execution of 
the will. In re Hedgepeth’s Will, 63 
S.E. 1025, 150 N.C. 245. 


42. WHarrell v. Harrell, 223 S.w. 
919, 284 Mo. 218. And see In re Col- 
bert’s state, 78 P. 971, 80 P. 248, 31 
Mont. 461, 107 Am.S.R. 439, 3 Ann.Cas. 
952-and note (reeognizing that testi- 
mony that the will was fraudulently 
destroyed after the testator’s death is 
competent for the purpose of showing 
that the will was in existence at the 
time of the testator’s death). 


Miller v. Mil- 


223 S.W. 


Blakey’s 


B.Mon., 


21 Ala. 


In re Ja- 


85 So. 


that proponent 


But see Barbour v. Moore, 10 App. 
D.C. 30 (an indorsement by one of de- 
fendants on an envelope containing 
the will is admissible to explain the 
lone period between the date of the 
will and the death of the testator). 


24. Farleigh v. Kelley, 72 P. 756, 28 
Mont. 421, 68 LRA. 319. 


25. U.S.—Stevens v. Vancleve, 23 
F.Cas.No. 18,412, 4 Wash.C.C. 262. 


Ga.— Wetter v. Habersham, 60 Ga. 
193, 

Ky.—Lancaster v. Lancaster's Ex’r, 
SESW 185200 Wynd Dh, 

Md.—Berry v. Safe Deposit, etc., 
Co., 53 A. 720, 96 Md. 45, 8 Prob.Rep. 
Ann. 305. 

Mo.—MecFadin v. 
506, 120 Mo. 252. 


Catron, 25 S.W. 


‘ 


searched decedent’s trunk, in which 
he kept his valuable papers, after his 
death, without finding the will, and 
that she subsequently requested an- 
other person to examine certain pa- 
pers in a room in her home formerly 
occupied by decedent’s son, at which 
time the will was found, is admissible 
to show good faith and honesty of 
purpose. Chandler y. Chandler, 85 So. 
558, 204 Ala. 164. 


37. Chandler v. Chandler, supra; 
In eee oe Will, 137 S.E. 427, 193 N. 
@: b 


38. In re Jacobs’ Will, 137 N.Y.S. 
155, 76 Misc. 394, 9 Mills Surr. 248; 
Dolan v. Meehan, (Tex.Civ.App.) 80 
S.W. 99. 

[a] Production in sealed envelope. 
—Evidence that the will was sealed 
in an envelope at the time of its exe- 


43. See infra § 820. 


44. U.S.—Gaines vy. 
How. 553, 16 L.Ed. 770. 


La.—Clark’s Succession, 11 La.Ann. 
124, 134. ; 


Mass.—Drohan y. Avellar, 177 N. 
E. 583, 276 Mass. 441; Coghlin v. 
White, 172 _N.E. 786, 273 Mass. 53; 
Thayer v. Kitchen, 86 N.E. 952, 200 
Mass. 382. 


Mo.—Neal v. Caldwell, 34 S.W.(2d) 
104, 826 Mo. 1146; Harrell v. Harrell, 
228 S.W. 919, 284 Mo. 218. 


Neb.—In re Francis’ Hstate, 144 N. 
W. 789, 94 Neb. 742, 50 L.R.A.N.S. 861. 


Pa.—In re Weber’s Estate, 110 A. 
785, 268 Pa. 7. 


Wis.—Gavitt v. Moulton, 96 N.Ww. 
395, 119 Wis. 35. 


Hennen, 24 
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such as a properly identified draft or copy,*® or 
rol testimony*® of a person who read the will,** or 
The declarations of 
third persons ’ when made against their interest may 
be admissible as evidence of the contents of the 
On the other hand, hearsay is not competent 
evidence to establish the destr uction of a will®® or 
the contents of a partially or wholly destroyed 
will;°! a copy is not admissible until it is identified 
by competent evidence as the copy of a valid will 
duly executed, which was in existence at the time of 
the testator’s ‘death, or which had been destroyed in 
his lifetime without his consent, or otherwise fraudu- 
lently disposed of ;°? and, at least in some jurisdic- 
tions, parol evidence is not admissible to prove the 
contents of a lost will where there is an unaccounted 
Evidence as to the souree from which 


heard it read,** is admissible. 


will.t® 


for copy.°* 


Secondary evidence of lost or de- 
stroyed wills generally see Hvidence 
§ 1316. 

‘3 aoe Ala.—Jaques v. Horton, 76 Ala. 

38. 


Del.—Dawson v. Smith, 8 Del. 335; 
Kearns v. Kearns, 4 Del. 83. 
Ga.—Harris v. Camp, 76 S.E. 40, 138 


Ga. 752; Mosely vy. Carr, 70 Ga. 333; 
Parton v. Watson, 13 Ga. 63, 58 Am.D. 
504. 


Ind.—Forbing v. Weber, 99 Ind. 588. 


Ky.—In re Lane’s Will, 2 Dana 
106; In re Payne’s Will, 4 T.B.Mon. 
422; In re Happy’s Will, 4 Bibb 553. 


Mass.—Tarbell v. Forbes, 58 N.E. 
oie 177 Mass. 238, 6 Prob.Rep.Ann. 
331. 


Mich.—Ewing v. McIntyre, 104 N. 
W. 787, 141 Mich. 506. 


Mo.—Graham vy. O'Fallon, 3 Mo. 
507. ; 
N.J.—Coddington v. Jenner, 41 A. 


. 528 [aff 45 A. 1090, 60 
N.J.Eq. 447]; Wyckoff v. Wyckoff, 16 
N.J.Eqg. 401; Hildreth vy. Schillenger, 
10 N.J.Eq. 196. 


N.Y.—Jackson y. Russell, 
543 [aff 22 Wend. 277]. 


Ohio.—In re Lasance’s Estate, 7 
Ohio §$.&C.P. 246, 5 Ohio N.P. 20. 


ime re Foster’s Will, 13 Phila. 
567: 


Philippine.—Timbol y. 
Philippine 254. 

Tenn. Neely v. 
A.) 42 S.W. 165. 

Vt.—Dudley v. Wardner’s Ex’rs, 41 
Vt. 59; Minkler vy. Minkler’s Estate, 
14 Vt. 125. 


Eng.—Matter of Apted, [1899] P. 
272; Winch v. Finch, LR. 1 P.&D. 371; 
Matter of Barber, L.R. 1 P.&D. 267; 
Sly Ve slyeue se. Oe 


Compare In re Baldwin, 59 S.K. 163, 
146 N.C. 25, 125 Am.S.R. 466 (parol 
proof that the paper offered for pro- 
bate is a copy of the will which has 
been destroyed is inadmissible, in the 
absence of any physical connection 
between the paper and the will). 


46. Ala.—Skeggs v. Horton, 2 So, 
110, 82 Ala. 352; Jaques v. Horton, 
76 Ala. 238. 

Conn.—In re Johnson’s Will, 
Conn. 587. 

Del.—Dawson v. Smith, 8 Del. 335; 


874, 57 N.J.Eq 


4 Wend. 


Menalo, 6 


Pearson, (Ch. 


40 


Kearns v. Kearns, 4 Del. 83. 
Ga.—Scott v. RO Ad S.B. 500, 
vo. 


113 Ga. 795, 84 Am.S.R. 
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pa- 


Hawaii.—Puhaikala’s |Estate, 5 Ha- 
waii 10. 


Ill.—Kotz v. Belz, 53 N.E. 367, 178 
ae 434; Anderson y. Irwin, 101 Ill. 
ills 


Ind.—Jones v. Casler, 38 N.E. 812, 
139 Ind. 382, 47 Am.S.R. 274;: Ford v. 
Teagle, 62 Ind. 61. 


Ky.—Muller vy. Muller, 56 
108 Ky. 511,-22 Ky.L. 207; 
Price, 5 B.Mon. 58. 


Md.—In re Bians’ 
596, 162 Ma. 208. 


Mass.—Coghlin v. White, 172 N.E. 
786, 273 Mass. 53; Tarbell v. Forbes, 
58 N.E. 873, 177 Mass. 238, 6 Prob. 
Rep.Ann. 331; McConnell v. Wildes, 
26 N.B. 1114, 153 Mass. 487; Clark 
v. Wright, 3 Pick. 67. 

Mo.—Harrell v. Harrell, 223 S.W. 
919, 284 Mo. 218; Dickey v. Malechi, 
6 Mo. 177, 34 Am.D. 130; Jackson v. 
Jackson, 4 Mo. 210; Graham v. O’Fal- 
lon, 3 Mo. 507. 


N.H.—Lane v. Hill, 44 A, 393, 
INES 275; Wo Amis. Fe ood. 

N.J.—Wyckoff v. Wyckoff, 16 
Hq. 401 


S.W. 802, 
Steele v. 


Estate, 159 A. 
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N.J. 


N.Y.—Everitt v. Everitt, 41 Barb. 
385; Jackson v. Betts, 6 Cow. 377: 
Dan v. Brown, 4 Cow. 483, 15 Am.D. 
395. 


Ohio.—In re Lasance’s Estate, 7 
OhiovS. & CGC. Pe 246. 5 Ohio IN. Pi 20: 
Crary v. McCrary, 9 Ohio N.P.N.S. 1. 
8 Watts & S., 
2 Binn. 406. 


9 S.C.L. 334, 


Jones v. Murphy, 
Havard v. Davis, 


Pa, 
2753 


S.C.—Reeves v. Booth, 
12 Am.D. 679. 


Tenn.—MecNeely v. Pearson, (Ch.A.) 
S.W. 165. 


Tex.—Tynan v. 
286, 84 Am.D, 619. 
Eng.—Matter of Leigh, [1892] P. 
82; Sugden v. St. Leonards, 1 P.D. 
164; ‘Burls' v. Burls; liR. 1 P.&D. 472; 
Knight v. Cook, 1 Lee Hecl. 413, 161 
teprint 152. 


[a] Motive.-—Where there is a 
copy of a lost will, in which the tes- 
tator’s daughter, his only living is- 
sue, is given only the income of the 
estate, evidence of the matrimonial 
ventures and divorces of the daugh- 
ter is admissible to show the testa- 
tor’s motive for not giving her the 
title and management of the estate. 
In re Bradley’s Hstate, 193 N.W. 897, 
223 Mich. 312. 


Parol evidence of contents of later 
lost ov destroyed will revoking prior 
will see infra § 788. 
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Paschal, 27 Tex. 


[§§ 785-786 


the testator derived his property is not admissible 
to show an improbability that he would have dispos- 
ed of it as claimed by proponents.°# 


[§ 786] 0. Revocation—(1) By Act of Testator®® 
—(a) In General. 
ble on the question of the revocation of a will by an 
act of the testator.°® 
ble to show that an act which on its face appears to 
have been intended for a revocation, either total 
or partial, was as a matter of fact done without any 
intention to revoke.** 
revoke may be shown;°* and it may be shown by ex- 
trinsic evidence that an act which on its face appears 
to have been intended for a partial revocation only 
was as a matter of fact intended to effect a total rev- 


Parol evidence may be admissi- 


Extrinsic evidence is admissi- 


Conversely, an intention to 


47. Graham v. O’Fallon, 3 Mo. 507. 
Timbol v. Manalo, 6 Philippine 254; 
Durant v. Ashmore, 31 S.C.L. 184. 


48. Nelson v. Whitfield, 82 N.C. 46. 


49. Mich.—In re Lambie’s Estate, 
56 N.W. 223, 97 Mich. 49. 


N.Y.—Matter of Ruser, 19 N.Y.St. 
791; 6G Dem, Surra:3a: 


Fea ee v. Whitfield, 82 N.C. 


Eng.—Sly v. Sly, 2 P.D. 91; Sugden 
v. St. Leonards, 1 P.D. 154. 


Ont.—Brown v. Morrow, 43 U.C.Q. 
B. 436; Hayball v. Shepherd, 25 UR 
Q.B. 536. 


50. In re King’s Estate, 141 N.E. 
416, 310 Ill. 90; In re Hedgepeth’s 
Will, 63 S.H. 1025, 150 N.C. 245. 

51. In re Bescher’s Hstate, 229 N. 
Y.S. 821, 132 Misc. 625; In re Hedge= 
peth’s Will, 63 S.E. 1025, 150° N.G@ 
2465. 

52. Hottenstein v. Hottenstein, 133 
N.E. 489, 191 Ind. 460. 


53. Illinois Land, ete., Co. v. Bon- 
ner, 75: Il. 315. 


54. Tarbell v. Forbes, 58 N.E. 873, 
177 Mass. 238, 6 Prob.Rep.Ann. 331. 
55. Declarations of testator see 


infra § 780. 
56 Card v. Grinman, 5 Conn. 164; 
Bulkley v. Redmond, 2 Bradf.Surr. 
(N.Y.) 281; Boudinot v. Bradford, 2 
Yeates (Pa.) 170, 2 Dall. 266, 1 L.Hd. 


375. 


57. Ga.—Patterson v. Hickey, 
Ga. 156. 

Ky.—In re Brown's 
SUS ie ere By Thee : 

N.C.—Cutler v. Cutler, 40 S.E. 689, 
130 N.C. 1, 89 Am.S.R. 854, 57 LR.AG 
209, 7 Prob.Rép.Ann. 559; Bethell v. 
Moore, 19 N.C. 311. 


Pa.—Matter of Cook’s Will, 3 Am. 
Lid. Sosy coy Pankied reels 


S.C.—Johnson v. Brailsford, 11 S. 
Cob 2%, LOAM De Cons 


Eng.—Powell v. Powell, L.R. 1 P.& 
D. 209. 
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Will, 1 B.Mon. 


58. McIntyre v. McIntyre, 47 S.E. 
501, 120) Ga. 167; 202° Am.SeRe aig 
Ann.Cas. 606, 9 Prob.Rep.Ann. 212; 


Patterson vy. Hickey, 32 Ga. 156; Eys- 
ter v. Young, 3 Yeates (Pa.) 5145 
Boudinot vy. Bradford, 2 Yeates (Pa.) 
170, 2 Dall. 266, 1 L.Ed. 375; Lawson 
ve Morrison, 2. Dall. (Pai) 286; toe 
Ed. 384, 1 Am.D. 288; Bates v. Hol- 
man, 3 He. &M. (13 Va.) 502; Jenner 
Vin finch; 5) Pp. 106. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ocation;®® but extrinsic evidence is not admissible 
to show that an act which on its face clearly appears 
to have been intended for a total revocation was as 
a matter of fact only intended for a partial revoca- 
tion,®® although if the act was equivocal, extrinsic 
evidence is admissible to show that a partial revo- 
cation was intended.*! Declarations of the husband 
of a testatrix are not admissible on the question 
whether she intended to revoke her will;*? and evi- 
dence which is immaterial®* or which could throw no 
light®* on the question of revocation is, of course, 
properly excluded on that question. 


In determining whether revocation was induced 
by undue influence,*® the age®® and mental and phys- 
ical condition®’? of the testator are relevant facts. 


In rebuttal. Proponent should be permitted to in- 
troduce proper evidence to rebut evidence introduced 
by contestant for the purpose of showing a reason or 
motive for revoking the will.®® 


[§ 787] (b) Mutilation, Cancellation, or Destruc- 
tion. Extrinsic evidence is admissible to show thai, 
certain equivocal acts which would be sufficient to 
constitute a revocation by burning, tearing, cancel- 
ing, obliterating, or destroying, within the meaning 
of the statute, if performed with the intent to re- 
voke, were in fact so performed.®® The declarations 
of a third person that he destroyed the will or pro- 
cured its destruction without the knowledge or con- 
sent of the testator are admissible so far as they 
constitute a part of the transaction, are illustrative 
of its character, and are contemporaneous with it,*° 
provided the declarant is a party to the proceeding." 


rebuttal. 
663, 298 Ill. 418. 


59. Law v. Law, 3 So. 752, 83 Ala. 
432; Matter of Cook’s Will, 3 Am.L. 
Damon D -Pasladikeels 


WILLS 


Holler v. Holler, 131 N.E. 
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However, evidence that a third person did not de- 
stroy the will, although he had been requested by, 
and had promised, the testator to do so, and had rep- 
resented to the testator that he had done so, is not 
admissible.7? A letter purporting to have been sign- 
ed by a legatee of a canceled bequest and containing 
a statement that the testator had told the writer that 
the former would not leave the latter anything is 
not admissible where it is shown to be in the hand- 
writing of another person and is not shown to have 
been either authorized or adopted by the legatee."? 
A former will is not admissible to show that the 
widow, rather than the testator, mutilated the will 
in question unless it is shown that the former be- 
queathed a greater interest to her than the latter 
so as to disclose a motive for mutilation by her.7# 


Where will cannot be found and a presumption 
arises that the testator destroyed it with the inten- 
tion of revoking it,’° it may be shown, for the pur- 
pose of rebutting the presumption, that the will was 
destroyed by accident or mistake,7® or while the tes- 
tator was insane,’ or proof may be made of circum- 
stances inconsistent with the theory that the testa- 
tor destroyed it with the intention of revoking it.78 
On the other hand, evidence of the relative situation 
of the testator’s children as to property at the time 
of his death is inadmissible where there is no offer 
to show a change in such situation after the making 
of the will.*® Evidence of the honesty and integrity 
of the person in whose custody the will was last seen 
is not admissible on the question of revocation.®°® 


[§ 788] (c) Subsequent Will. Parol evidence of 
the execution, and circumstances surrounding the 


Admissibility of raed wiil gener. 
ally see supra § 76 


60. In re Brown’s Will, 1 B.Mon. 
(Ky.) 56, 35 Am.D. 174. 


61. In re Brovwn’s Will, supra. 


62. McElroy v. Phink, 76 S.W. 753, 
ESN ss LORD, LO LOK Lat. 


Declarations of persons other than 
testator generally see supra § 783. 


63. Connery v. Connery, 141 N.W. 
615, 175 Mich. 544. 


64. Holler v. Holler, 131 N.E. 663, 
298 Ill. 418. See Aschenbeck v. Asch- 
enbeck, (Tex.Civ.App.) 62 S.W.(2d) 
326 (testimony that proponent did not 
know that a lost will can be probated 
ordinarily has no bearing on the issue 
of revocation, but where he has been 
interrogated by contestant as to why 
he did not mention the will when 
seeking partition on the theory of 
intestacy, he is entitled to explain his 
silence about the will and give his 
reasons therefor). 


65. Evidence of undue influence af- 
fecting making of will see supra §§ 
457-464. 


66. Neal v. Caldwell, 34 S.W.(2d) 
104, 326 Mo. 1146. 


67. Neal v. Caldwell, supra. 


68. Holler v. Holler, 131 N.BE. 663, 
298 Ill. 418; Aschenbeck v. Aschen- 
beck, (Tex.Civ.App.) 62 S.W.(2d) 326. 


[a] TIllustration.—Where, for the 
purpose of showing gross inequality 

which might naturally have led the 
testator to revoke the will, evidence 
of the value of lands devised to pro- 
ponent has been introduced, evidence 
on his part showing the lands to be 
of less value should be received in 


69. U.S.—-Smith v. Menner PPA Nel, 
Cae tON. 13,046, 1 Gall. 170. 


Ga.—Hargroves v. Redd, 43 Ga. 142. 


Iowa.—Gay v. Gay, 14 N.W. 2388, 60 
Iowa 415, 46 Am.R. 78. 


Md.—Wittman v. Goodhand, 26 Md. 
95. 


N.Y.—Clark v. Smith, 34 Barb. 140; 
Jackson v. Kniffen, 2 Johns. 31, 3 Am. 
D, 390. 


N.C.—Davis v. King, 89 N.C. 441. 


[a] Bvidence of circumstances of 
what occurred at the time of tearing 
is admissible on the question of in- 
tent. In re Ford’s Hstate, 151 A. 789, 
SOL Pa el siox 


{b] Indorsement of cancellation,.— 
Where one of the issues in a will con- 
test was whether the alleged will of- 
fered for probate was executed ac- 
cording to law, such issue involved 
the question of general testamentary 
intent, to establish which evidence 
that immediately after the execution 
of the instrument in question an in- 
dorsement was made on a former will 
to the effect that it was canceled was 
admissible. Thomson v. Caruth, 106 
N.E. 159, 218 Mass. 524. 


70. Batton v. Watson, 13 Ga. 63, 
58 Am.D. 504; Boyle v. Boyle, 42 N.E. 
140, 158 Ill. 228. 


71. Scott v. Maddox, 39 S.E. 500, 
113 Ga. 795, 84 Am.S.R. 268. 


72. Sien v. Beitel, (Tex.Civ.App.) 
289 S.W. 1057. 


73. In re Wood’s Estate, 93 A. 483, 
24 (Panotile 


74 Barker v. Bell, 49 Ala. 284. 


755 See supra § 759. 


76. McIntosh v. Moore, 
611, 22° Pex. Civ. App. 222: 


77. McIntosh v. Moore, supra. 


78. Southworth vy. Adams, 22 F. 
Cas.No. 13,194, 11 Biss. 256; Steele v. 
Price, 5 -B: Mon. (Ky.) 58; "Collyer Vv. 
Collyer, 18 N.E. 110, 110 N.Y. 481, 6 
Am.S.R. 405. j 


[a] Actual loss of will may be 
shown.—Ferguson vy. Billups, 50 S.W. 
(2d) 35, 244 Ky. 85. 


[b] Bumity or unfriendly relations 
between testator and spouse or next 
of kin.—(1) To prevent the raising of 
a presumption of revocation of a will 
from failure to find it, it is permissi- 
ble to show that after the execution 
of the will the relations of the tes- 
tator with the sole beneficiary on the 
one hand and with his next of kin on 
the other hand were such as to make 
it improbable that he would wish to 
change the testamentary disposition 
which he had made of his property. 
Spencer’s Appeal, 60 A. 289, 77 Conn. 
638. (2) Also, it is permissible to 
show enmity between the testatrix 
and her husband to whom only a 
small bequest was made. In re 
Keene’s Estate, 155 N.W. 514, 189 
Mich. 97, Ann.Cas.1918E 3867. (3) Re- 
lations between testator and natural 
obec of bounty generally see supra 
Sees 

79._ Betts v. Jackson, 6 Wend. (N. 
Noy) tis 


80. McElroy v. Phink, 76 S 733; 
77 S.W. 1025, 97 Tex. 147 Thiebare of 
testatrix). 
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execution, of a later will is admissible as bearing on 
the intent of the testator thereby to revoke an earli- 
er will.§1 Unless probate thereof has been refused,*? 
the later will is admissible in evidence.*? Further- 
more, oral or secondary evidence of the contents of 
the subsequent will is admissible where it has been 
lost or destroyed,®* but not where its destruction 
has not been proved nor its absence explained,®® nor, 
according to some authorities, where it was inten- 
tionally destroyed by the testator®® or it is not prov- 
ed to have been in existence at his death.§* The ad- 
missions of a sole devisee that the will through which 
he cizims has been revoked by a later will are ad- 
missible as against his representatives, who seek to 
probate the earlier will.*® 


Will of another decedent. A subsequent will of 
the wife of the testator in question is admissible 
in rebuttal of evidence that it is a joint will of hus- 
band and wife revoking the husband’s former will.®® 


[§ 789] (2) By Operation of Law. Except in a 
few jurisdictions,?® parol evidence is inadmissible 
to rebut the presumption of revocation of a will 
arisine from subsequent marriage,®! marriage and 
birth of issue,®? or divorce accompanied by an ad- 


81. Colo.—Whitney v. Hanington, 
85 P. 84, 36 Colo. 407. 


Ga.—Bonds vy. Gray, Ga. Dec. Pt. 


IL 136. Cas: 383; 
Md.—Preston vy. Preston, 132 A. 55, N.Y.Civ.Proc. 
149 Md. 498. 


Mass.—Sewall v. Robbins, 29 N.E. 
650, 139 Mass. 164. 


.Neb.—Williams v. Miles, 94 N.W. 
705, 96 N.W. 151, 68 Neb. 463, 62 L.R. 
A, 383, 4 Ann.Cas. 306 and note. 


N.Y.—In re Wear’s Will, 116 N.Y.S. 
304, 1381 App.Div. 875; In re Hedges’ 
Will, 242 N.Y.S. 415, 186 Mise. 230. 


Or.—Melhase v. Melhase, 171 P. 
216, 87 Or. 590. 


87 Or. 590. 


275. Burns ~ iv. 


Estate, 
238 [eit Cye]. 


WILLS 


N.H. 275, 73 Am.S.R. 591. 
N.Y.—Matter of Dake’s Will, 78_N. E. 623, 170 Mass. 401, 40 L.R.A. 191. 


Y.S. 29, 75 App.Div. 403, 11 N.Y.Ann. 
Colligan v. McKernan, 5 
198, 2 Dem.Surr. 
Moore v. Griswold, 1 Redf.Surr. 388. 


Or.—Melhase vy. Melhase, 171 P. 216, 92. 


Pa.—Jones v. Murphy, 8 Watts&S. 
Burns, 
ree 567; Havard v. Davis, 2 Binn. 93. 


S.cC.—Legare vy. Ashe, 1 S.C.L. 464. 


Tex.—Dannenbauer v. 
(Civ.App.) 62 S.W.(2d) 235, 94, 


orl 


~ [§§ 788-793 


judication or settlement of property rights.°® The 
rule is statutory in some jurisdictions.°* The fact of 
subsequent alienation of property by the testator,®® 
but not his intention in making such alienation,®® 
may be shown. 


[§ 790] p. Revival. Parol evidence is admissible 


' to show that the testator did or did not intend to re- 


vive a former will when he destroyed a subsequent 
will containing a clause expressly revoking the for- 
mer will. 


[§ 791] q. Value and Source of Title of Estate. 
The source of the testator’s title to the properties 
devised or bequeathed is immaterial in a contest of 
the will.°& Also, the amount or value of the testa- 
tor’s estate is ordinarily,®® although not always, 
irrelevant. s 


[§ 792] r. Matters Relating to Another Dece- 
dent.2 It is proper to exclude the inventory in an- 
other estate? and testimony concerning the testa- 
mentary wishes of another decedent.* 


[§ 793] s. Character, Conduct, Agreements, and 
Financial Condition of Interested Persons. While 
there is authority to the contrary,® it is generally 


Mass.—Ingersoll v. Hopkins, 49 N. 


N.Y.—In re Tierney’s Estate, 266 
N.Y.S. 51, 148 Mise. 378. 


Presumption cf revocation see su- 
pra $3757: 


Matter of Rossignot’s Will, 100 
N.Y.S. 623, 50 Mise. 231, 19 N.Y.Ann. 
oS 12; Marston vy. Roe, 112 Reprint 


421; 


4 Serg.&R. 


In re Martin’s Estate, 190 N.W. 
872, 109 Neb. 289; In re Battis, 126 
N.W. 9, 143 Wis. 234, 139 Am.S.R. 


Messerer’s 1101. 


See statutory provisions. 
95. Brown v. Thorndike, 15 Pick. 


Vai—Clark v. Hugo, 107 S.H. 730, 
130 Va. 99. 


W.Va.—Kearns v. Roush, 
729, 106 W.Va. 663. 


Ont.—Re McClure, 67 Dom.L.R. 95. 


See In re Venable’s Will, 37 S.E. 
465, 127 N.C. 344, 6 Prob.Rep.Ann. 322 
(rarol evidence is admissible to show 
an intent to revoke one instrument by 
another by implication only where 
there is a latent ambiguity). 


Compare Gifford v. Dyer, 2 R.I. 99, 
57 Am.D. 708 (extrinsic evidence of a 
mistake in revoking a will or codicil 
cannot be admitted when the ground 
does not appear in the revoking doc- 
ument). 


fa] Parol testimony of circum- 
stances connecting two papers is ad- 
missible. Rickard v. Rickard, 115 S. 
B. 369, 184 Va. 485. 


82. Stickney v. 
Mass. 116. 

88. Barksdale v. Hopkins, 23 Ga. 
332; In re Cunningham, 36 N.W. 269, 
38 Minn. 169, 8 Am.S.R. 650; Rickard 
v. Rickard, 115 S.E. 369, 134 Va. 485. 


Admissibility of subsequent will 
generally see supra § 764. 


84. Cal.—In re Thompson’s Estate, 
198 P. 795, 185 Cal. 763. 


Miss.—Vining v. Hall, 40 Miss. 83. 
N.H.—Lane v. Hill, 44 A. 393, 68 


146 S.E. 


Hammond, 138 


Wis.—In re Laege’s Estate, 192 N. 
W. 373, 180 Wis. 32. 


Parol evidence of contents of lost 
or destroyed will generally see su- 
pra § 785. 

85. Minor v. Guthrie, 4 S.W. 179, 
9 Ky.L. 113. See Caeman v. Van 
Harke, 6 P. 620, 33 Kan. 333, 339 (“be- 
fore plaintiffs were entitled to show 
by parol the contents of any revoking 
instrument, they must not only show 
its existence, but also a _ spoliation 
thereof, or that a diligent, exhaustive 
and fruitless search has been made 
for such instrument’). 


86. Bates v. Hacking, 68 A. 622, 
29 R.I. 1, 14 L.R.A.N.S. 987. 

87. Caeman y. Van Harke, 6 P. 620, 
Somican. tacos 


88. In re Lambie’s Estate, 
W, 223, 97 Mich. 49. 


89. Richardson v. Ames, (T'ex.Civ. 
App.) 2 S.W.(2d) 517. 

Admissibility of will of another 
decedent generally see supra § 764. 


90. Miller v. Phillips, 9 R.I. 141; 
Wheeler v. Wheeler, 1 R.I. 364. 


91. Cal.—In re Ryan’s Estate, 216 
P. 366, 191 Cal. 307. 


Ga.—Hllis v. Darden, 12 S.E. 652, 
86 Ga. 368, 11 L.R.A. 51. 


Ill.—Wood v. Corbin, 129 N.E. 553, 
296 Til. 129. 


56 N. 


(Mass.) 388. 


96. Adams v. Winne, 7 Paige (N.Y.) 
97. But see Rice v. Park, 135 So. 472, 
223 Ala. 317 (evidence of surround- 
ing circumstances is admissible 
where there is a question as to wheth- 
er the testator intended to exercise 
a power of appointment). 


97. Blackett v. Ziegler, 133 N.W. 
901, 1538 Iowa 344, 37 L.R.A.N.S. 291, 
Ann.Cas.1913H 115. 


98. Lewis v. Martin, 98 So. 635, 
210 Ala. 401; Britt v. Darnell, 146 N. 
BOLO olibY LHe S35. 


99. Henrich v. McCauley, 115 S. 
EK. 655, 154 Ga. 855; Montgomery v. 
Morton, 137 S.W. 540, 143 Ky. 793. 


1. Ex parte McLeod, 138 S.E. 355, 
140 S.C. 1. 


2. Will of another decedent see 
supra § 764. 

S. Sullivan v. Brabazon, 162 N.E. 
312, 264 Mass. 276. 

4 In re McCombs’ Bstate, 2 P.(2d) 
692, 164 Wash. 339 [aff 7 P.(2d) 1119]. 

5. Cross references: 
Search for will by proponent see su- 

pra § 784. 


Testator’s obligations to, and rela- 
tions with, natural objects of boun- 
ty see supra § 771. 


6 Ellis v. Ellis, (Ky.) 128 S.W. 
1057. See In re Armstrong’s Hstate, 
183 N.W. 386, 191 Iowa 1210 (it is 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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held that evidence of the indebtedness or financial 
condition of a contestant or person interested in the 
Other evidence held 
to be inadmissible includes correspondence between 
a contestant and a stranger to the will,* as well as 
evidence of the character of proponent,® specific 
immoral or imprudent acts on the part of the testa- 
tor’s wife,'® the plans of contestant and his wife,** 
the respective attitudes of adverse parties to the 
contest respecting the employment of a special nurse 
for the testator,!? an agreement of the heirs that the 
will shall not be probated,t® and an offer of money 
to certain legatees not to join in the contest, where it 
appears that this was by way of compromise and not 
Different rules, however, 
may apply where there is an issue of fraud or undue 
The record of an equity case may be 


will or estate is inadmissible.” 


as bribery of witnesses.1# 


influenee.t® 


proper to show how much money the 
contestant invested in a farm in part- 
nership with the testator and the 
sources from which he obtained it). 


7. Vaughn v. Vaughn, 116 So. 427, 
217 Ala. 364; Tucker v. Houston, 112 
So. 360, 216 Ala. 48; In re McDonald’s 
Estate, 215 PB. 545, 191 Cal. 161; Buck 
v. St. Louis Union Trust Co., 185 8. 
W. 208, 267 Mo. 644. See Sullivan v. 
Brabazon, 162 N.E. 312, 264 Mass. 276 
(financial difficulties of husband of 
residuary legatee at the time the 
will was drawn). 


{al Unsatisfied judgment against 
contestant.—Vaughn v. Vaughn, 116 
So. 427, 217 Ala. 364. 


8. In re Bright’s Estate, 300 P. 
229, 89 Mont. 394. 


9. Outlaw v. Hurdle, 46 N.C. 150. 


10. Montgomery vy. Morton, 137 S. 
W. 540, 143 Ky. 793. 


11. In re Nagel’s Will, 208 N.W. 
425, 167 Minn. 63. 


12. Adams vy. Kendrick, 11 S.W. 
(2d) 16, 321 Mo. 310. 


13. Robertson v. Yager, 158 N.E. 
709, 327 Ill. 346. 


14 Andrew v. Linebaugh, 169 S. 
W. 135, 260 Mo. 623. 


15. See supra § 464. 


16. Meyers v. Kooke, 126 A. 710, 
146 Md. 471. 


17. In re Ross’ Estate, 250 P. 676, 
199 Cal. 641. 


{a] Belief or unbelief.—The jury, 
or the court, in a will contest tried 
before it without a jury, is warranted 
in believing as true all evidence in 
support of contestant’s claim which 
is not so inherently improbable as to 
be unworthy of belief, and in disre- 
garding as untrue all of the evidence 
on behalf of proponents which is in 
any way contradictory or otherwise 
impeached. In re Russell’s Hstate, 
210 P. 249, 189 Cal.'759; In re Barr’s 
Estate, 230 P. 181, 69 Cal.App. 16. 


[b] Interested witness.—(1) The 
fact that a will is supported only by 
the testimony of highly interested 
witnesses does not, in itself, neces- 
sarily excite suspicion, but it does 
impose on the court the duty of 
weighing and testing all other inci- 
dents and surrounding circumstances 
in connection with the transaction. 
In re Stegman’s Will, 234 N.Y.S. 239, 
133 Misc. 745 [aff 285 N.Y.S. 890, 227 
App.Div. 647]. (2) The jurors have 
a right, if they see fit, to disbelieve 
the testimony of the sole beneficiary 
under the will, especially where they 
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cessfully impeached by evidence of 
conflicting declarations. In re Rus- 
sell’s Estate, 210 P. 249, 189 Cal. 759. 
(3) The court is justified in viewing 
with caution the testimony of an at- 
terney in charge of the formalities of 
execution where, although he is nota 
beneficiary or legatee for his own use, 
he is to profit by the terms of the 
will on account of fees to be paid 
him for acting as executor and trus- 
tee. In re Novotny’s Estate, 271 P. 
923, 273 P. 58, 94 Cal.App. 782. (4) 
Where a contract has been entered 
into providing for a distribution to 
a witness, who is not an heir, in a 
will contest, the testimony of such 
witness may be regarded by the jury 
in the light of the interest disclosed 
by the contract. Billings v. Burke, 
191 Ill.App. 435. 


[ec] Contestants are hound by the 
testimony of witnesses whom .they 
have called, other than attesting wit- 
nesses, except in cases of surprise. 
In re Hock’s Will, 129 N.Y.S. 196, 74 
Misc. 15. 

{d] Careless or slovenly drawing 
of will is not necessarily evidence 
that there has been noncompliance 
with the law. Martin v. Martin, 165 
N.E. 644, 334 Ill. 115, 67 A.L.R. 1127. 


fe] Where will was written in 
triplicate, the testator subscribed his 
name to two copies thereof, his sub- 
scribing witnesses signed the one not 
executed by him, the testator there- 
upon wrote the names of the sub- 
scribing witnesses on the two he had 
signed and wrote “copy” thereon, 
and the copy which he had not signed, 
but which the subscribing witnesses 
had signed, was offered for probate, 
it was held that the signatures of the 
witnesses thereto, the exact similari- 
ty, and circumstances in connection 
with the execution of the two copies, 
are corroborative as a part of the 
general transaction for the purpose 
of establishing as the valid will the 
copy offered for probate, and the 
proofs in relation thereto are conclu- 
sive and sufficient. In re Dawson’s 
Wstate, 120 A. 828, 277 Pa. 168. 


18 In re Russell’s Estate, 210 P. 
249, 189 Cal. 759; In re Goldman’s Es- 
tate, 260 P. 586, 86 Cal.App. 125. 


[a] Measure of proof is the same 
in will contests as in other civil ac- 
tions. Reynolds v. Massey, 122 So. 
29, 219 Ala. 265. 


{b}] Declarations of decedent, al- 
though they may be considered as 
corroborative of direct proof, are in- 
sufficient to establish the execution 
of his will. Tinnan v. Fitzpatrick, 
87 A. 802, 120 Md. 342. See Giles v. 


may conclude that she has been suc-| Giles, 90 N.H. 595, 204 Mass. 383 (re- 
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admissible as tending to show the caveator’s assent 
to the distribution of the estate under the will.?® 


[§ 794] 3. Weight and Sufficiency—a. Wills Gen- 
erally—(1) In General. 
ey'® of the evidence in a proceeding to probate, or 
action to contest, a will are to be measured and test- 
ed according to the same rules and standards as in 
any civil case.1® 
evidence, they may rely on the evidence introduced 
by proponent ;?° but where both sides introduce evi- 
dence, the validity of the will is to be determined 
from all the evidence adduced, rather than that sub- 
mitted by one party.?! 
mitted to probate, its execution must be proved?? 
and the court must be satisfied of its genuineness and 
the validity of its execution;?* but direct and af- 
firmative evidence is not required.?* 


The weight!? and sufficien- 
oO 


Where contestants introduce no 


Before a will may be ad- 


In ordinary 


fraining from deciding whether the 
deciarations of a decedent can, in any 
case, be sufficient to show the proper 
execution of a will, but holding that 
the general declarations of a dece- 
dent as to having made provision for 
his children are insufficient to show 
the fact of execution of a will in the 
manner prescribed by law). 


19. Weight and sufficiency of evi- 
dence in civil actions generally see 
Evidence §§ 1730-1806. 


29, Mordecai vy. Canty, 
1049, 86 S.C. 470. 


21. Van Demark v. Tompkins, 167 
NE 870)" 1218 Onie St) Ae9 


22. Worton v. Goodwine, 142 N.E. 
L741, 310. 311.490" 


[a] Probate in solemn form is un- 
authorized where execution of the will 
has not been shown. Peale v. Ware, 
63 S.H. 581, 131 Ga. 826. 


[b] Where there is no evidence 
whatever to show execution or attes- 
tation or that the document is realky 
the last will and testament of dece- 
dent, it cannot be admitted to pro- 
bate. Williamson y. Williamson, 17 
Ont. 734. 


[c] Proof of matters other than 
signature.—(1) Proof of the execu- 
tion of a will does not consist alone 
of evidence of the signature by the 
testator; evidence of attestation is 
also a material part of the proof of 
execution. Hill v. Chicago Title & 
Trust, Co., 152) NBS 5455322 spies gs 
(2) Rule where there are no sub- 
scribing witnesses see infra § 808. 
(3) Proof of signature alone is not 
sufficient to establish a will which 
consists of a number or collection of 
loose leaves or leaves insecurely 
tana CITE In re Maginn’s 
state, A. 264, 278 Pa. : 6 
Tae. 8s Sah Lee 


Burden of proof see supra § 748. 


23. In re Alfaya’s Will, 204 N.Y.S. 
90, 122 Misc. 771 [aff 209 N.Y.S. 785]. 


[a] Statutory requirement (1) 
that certain facts be established to 
the court’s satisfaction before admit- 
ting a will to probate requires that 
the evidence be such as to satisfy the 
court of its probative value. Rein- 
hardt v. Nehring, (Tex.Commn.App.) 
291 S.W. 873 [rev (Civ.App.) 283 S, 
W. 347]. (2) The statutory require- 
ment cannot be waived. Green v. 
ee 118 S.W. 170, 54 Tex.Civ.App. 


Genuineness of handwriting ‘or sig- 
natures see infra §§ 807, 809. 

24. Pool’s Heirs v. Pool’s Hx’r, 35 
Ala. 12; In re Abel’s Will, 121 N.Y.S. 
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cases it is sufficient to prove formal execution in 
requirements ;*° 
where such proof is made, the will should be probat- 
ed or established in the absence of evidence of some 


compliance with statutory 


452, 186 App.Div. 788 [aff 118 N.Y.S. 


AZO Oo) Miser e169) 1) N.Y. Civ. 2roe: 
372]. 
[a] Signing by attesting witness- 


es in presence of testator.—The proof 
that the attesting witnesses signed 
in the testator’s presence need not 
be affirmative and conclusive if the 
jury are satisfied that they did so 


sign. Pool’s Heir v. Pool’s Ex’r, 35 
Ala. 12. 
[b] Enferences.—(1) A. > statute 


providing that, if all the subscribing 
witnesses to a written will are dead, 
the will may be established on proof 
of the handwriting of: the testator 
and all the subscribing witnesses and 
also of such other circumstances as 
would be sufficient to prove the will 
on the trial of an action, uses the 
word “proof” in the ordinary legal 
meaning and hence allows the estab- 
lishment of the fact by inference 
from other established facts. In re 
Abel’s Will, 121 N.Y.S. 452, 136 App. 
Div. 788 [aff 118 N.Y.S. 429, 63 Misc. 
AGO lI SY CiviP roc. sia m aca) vient: 
inferences may be drawn from the 
evidence. In re Moxley’s Will, 152 A. 
713, 103 Vt. 100... (3) However, for- 
gery is an offense too grave to be 
inferred from circumstances capable 
of innocent construction. Dearing v. 
Dearing, 111 S.E. 286, 132 Va. 178. 


Presumptions see supra §§ 748-756. 


25. Lake vy. Ranney, 33 Barb. (N. 
Y.) 49. 


Prima facie case see infra § 795. 


26. In re Whitmarsh’s Hstate, 234 
N.Y.S. 505, 183 Misc. 858; Sien v. Bei- 
tel, (Tex.Civ.App.) 289 S.W. 1057. 


[a] Im Tliinois, under the statute, 
“in the absence of proof of fraud, for- 
gery, compulsion or other improper 
conduct, both the probate court and 
the circuit court are required to admit 
a will to probate upon proof that the 
requirements of the statute have been 
complied with.” Robertson v. Yag- 
er, 158 N.H. 709, 327 Ill. 346, 354; 
Shepherd v. Yokum, 154 N.H. 156, 323 
Tl. 328, 333. 


{b] Character or degree of invali- 
dating proof.—(1) One proving due 
execution of a will by a testator, 
whose competency is not questioned, 
is entitled to a decree establishing 
it, in the absence of evidence from 
which some fact invalidating it as 
a matter of law can reasonably be 
found. Bartlett v. McKay, 120 A. 627, 
80 N.H. 574. (2) ‘‘When due and for- 
mal proofs are made of their execu- 
tion, wills are not to be denied pro- 
bate, except on clear and satisfactory 
evidence.” In re Williams’ Wstate, 
202 N.W. 314, 186 Wis. 160, 170. 


27. Bamberger v. Barbour, 167 N. 
E. 122, 335 Ill. 458; In re Oliver’s Will 
OA NYS.) Lo4, 126) Mise. 5115 In re 
Dong Ling Hing’s Hstate, 2 P.(2d) 
902, 78 Utah 324. 


[a] Evidence must be sufficient 
reasonably to satisfy the triers of the 
facts. Reynolds v. Massey, 122 So. 
29, 219 Ala. 265. 


[b] Evidence held insufficient to 
show, prove, or establish: (1) The 
invalidity of the will. Carpenter v. 
Hayhurst, 79 S.H. 819, 72 W.Va. 780. 
(2) That the will is void as a whole. 
Cochran y. Cochran, 115 N.E. 142, 277 
Ill. 244. (3) Genuineness of the will. 
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and 


In re Jacobs’ Will, 137 N.Y.S. 155, 76 
Mise. 394. (4) That the first pages 
of a document consisting of a num- 
ber of pages were not part of the 
instrument executed by the _ testa- 
trix. Elam v. Phariss, 232 S.w. 693, 
289 Mo. 209. (5) That the document 
sought to be probated was intended 
by decedent to be testamentary. In 
re Van Handlyn’s Will, 89 A. 1010, 83 
N.J.Eq. 290. (6) Forgery. Sellers v. 
Kincaid, 135 N.H. 429, 303 Dll. 216. In 
re Shaver’s Estate, 231 N.Y.S. 596, 132 
Mise. 112 [aff 235 N.Y.S. 882, 227 App. 
Div. 646]; In re Daily’s Will, 7 N.Y. 
S. 259. (7) Due or legal execution 
or execution in compliance with stat- 
utory requirements. In re Wood’s 
Hstate, 287 N.W. 287, 213 Iowa 254; 
Tinnan y. Fitzpatrick, 87 A. 802, 120 
Md. 342; In re Cook’s Estate, 229 N. 
Vos, 600, Lea Mise itd fart 230 IN iS. 
722]; In re Morris’ Will, 200 N.Y.S. 
831, 120 Mise. 824; Matter of Roll- 
wagen, 48 How.Pr. 289 [aff 3 Hun 121, 
5 Thomps.&C. 402 (aff 68 N.Y. 504)]; 
Koch v. Meyers, 7 Ohio App. 306; In 
re Stover’s Will, 231 P. 212, 104 Okl. 
251; Jones y. Steinle, (T’ex.Civ.App.) 
15 S.W.(2d) 164; Massey v. Allen, 
Clex Civ. App.) 222 S.We 6825) In ere 
Dong Ling Hing’s Estate, 2 P.(2d) 
902, 78 Utah 324; In re Jones’ Estate, 
I720P. 206, 101 Washi 128) (8) Wack 
of due execution. In re Dotterweich’s 
Will, 205 N.Y.S. 580, 210 App.Div. 131. 
(9) Publication of the will by the 
testator to, or in the presence of, the 
subscribing witnesses. McCarty v. 
Weatherly, 204 2. 632585 Okly 1128; 
In re Taylor’s Estate, 165 N.W. 1079, 
39 S.D. 608. (10) That deceased in- 
tended his name, appearing only in 
an exordium clause of an alleged will, 
to be his signature. Bamberger v. 
Barbour, 167 N.E.. 122, 335 Ill. 458. 
(11) That the name of decedent was 
subscribed to the will in his pres- 
ence and by his direction and author- 
ity. In re Kelly’s Estate, 160 A. 454, 
306 Pa. 551. (12) That the signature 
of the testator was affixed to the 
will before or at the time the witness- 
es affixed their signatures. In re 
Weeks’ Will, 244 N.Y.S. 192, 187 Misc. 
52. (18) Attestation in the presence 
of the testator. Clarkson vy. Kirt- 
right, 126 N.E. 541, 291 Ill. 609. (14) 
That an attesting witness did not sign 
in the testator’s presence. In re Of- 
fill’s Hstate, 274 P. 623, 96 Cal.App. 
640. (15) An intention that a cer- 
tain person should sign as a witness, 
rather than as a notary. In re Mc- 
Donough’s Estate, 193 N.Y.S. 734, 201 
App.Div. 203. (16) That a cross be- 
low the signatures of the witnesses 
was a fabrication. Cunningham y. 
Hallyburton, 174 N.E. 550, 342 Til. 
442, (17) ,.That a subscribing wit- 
ness did not read the attestation 
clause. Hauer v. Hauer, 186 N.W. 
566, 45 S.D. 108 [aff 184 N.W. 1, 44 S. 
Deol 


28. Ind.—Morell vy. Morell, 60 N.B. 
LOO 2 el Die nae io: 


Me.—Robinson v. Adams, 
369, 16 Am.R. 473. 


N.J.—In re Banvard’s Hstate, 89 A. 
1024, 83 N.J.Hq. 286 [aff 92 A. 1086, 
83 N.J.Eq. 694]. 


N.Y.—In re Abare’s Hstate, 252 N.Y. 
S. 657, 141 Misc. 143; In re Winne’s 
VV thi) Nin. See OOO sd) PIVELS Cama OSs 
See Matter of Cottrell’s Will, 95 N.Y. 
329, 336 (‘the determination of the 


62 Me. 


matter which will invalidate it.?° 
ing, a preponderance of the evidence is necessary** 
and sufficient?® to prove the execution and genuine- 
ness of the instrument; proof*beyond a reasonable 


[§ 794 


° 
‘ 


Generally speak- 


question of fact involved in the in- 
quiry as to’whether a will has been 
properly executed or not is governed 
by the same rules which control in 
the trial of other questions of fact;” 
if the proponent “fails to convince 
the trial court by satisfactory evi- 
dence that each and every condition 
required to make a good execution of 
a will has been complied with, he will 
necessarily fail in establishing such 


will’); Howland v. Taylor, 53 N.Y. 
627 mem (the proof must be satis- 
factory and convincing). Compare 


Tarrant, vs (Ware, 25 Niv. 425 anoter 
Matter of Kiedaisch’s Will, 13 N.Y.S. 
255, 2 Conn.Surr. 438; In re Lissauer’s 
Will, 5 N.Y.S. 260 (all three cases 
holding or stating that probate is to 
be refused if there is a reasonable 
doubt whether one or more of the 
directions of the statute have been 
complied with). 


Pa.—McCrory’s Hst., 27 Pa.Co. 335. 


Vt.—Thornton’s Ex’rs v. Thornton’s 
Heirs; 397Vit, 12257) Deam vy." Deancy 
Heirs, 27 Vt. 746. 


[a] Even slight preponderance is 
ordinarily sufficient. McBee v. Bow- 
man, 14 S.W. 481, 89 Tenn. 132. 


[b] Reasonable probability. — To 
establish a will, all that is necessary 
is that on the whole proof it shall rea- 
sonably appear more probable than 
otherwise that the instrument was ex- 
ecuted in the manner required by the 


statute. Appeal of Pope, 104 A. 241, 
93 Connybise 
[c] Reasonable sufficiency. — The 


amount of proof as to execution need 
only be such as is reasonably suffi- 
cient to satisfy the jury. Snider v. 
Burks, 4 So. 225, 84 Ala. 53. 


[ad] Evidence held _ sufficient to 
show, prove, or establish: (1) The 
will. In re Hayhurst’s Estate, 215 
Tl. App. 315. (2) The existence of 
the will. In re Huncke, 109 A. 18, 
91 N.J.Eq. 300. (3) The validity of 
the will. Goethe v. Browning, 143 
S.E. 3862, 146 S.C. 7; Newcombe v. 
Evans, 43 Ont.L. 1. (4) That the will 
is void. In re Stegman’s Will, 234 N. 
Y.-S. 2389, 138 Misc. 746. [aff 235°N Gass 
890, 227 App.Div. 647]. (5) What 
probate of the will is warranted or 
justified. Hoover v. Keller, 171 N.E. 
L638, 389) Tl 126% “Rardin w., Rardin 
110 N.B. 834, 271 Ill. 216; In re Levy's 
Will,, 256 N.Y.S. 109, 235° App. Diy. 
819. (6) That the instrument of- 
fered is not entitled to be admitted 
to probate. Bailey v. Koehler, 136 
NE. 869, 305° Ly 253) MeCarthy ive 
Weber, 151 P. 1108, 96 Kan. 415; In 
re Christoffel’s Hstate, 159 N.Y.S. 517, 
95 Misc. 482; In re Kane’s Hstate, 168 
AC 681 S12" Pa. Vb3ly) sip hawaii nies 
instrument propounded or proffered 
was the will of decedent. In re 
Brown’s Estate, 240 N.W. 277, 122 
Neb. 274; In re Gardiner’s Will, 227 
N.Y.S. 550, 181 Mise. 874; In re Webb’s 
Estate, 202 N.Y.S. 346, 122 Mise. 129 
[aff 203 N.Y.S. 958, 208 App.Div. 806]. 
(8) That the proposed will was not 
the will of decedent. Risse v. Gasch, 
61 N.W. 616, 48 Neb. 287. (9) That 
the writing or instrument in question 
was decedent’s last wilk Kalnis v. 
Waitek, 179 N.E. 860, .347 Ill. 2538; 
Jones v. Dodson’s Bx’rs, 152 S.W. 
559, 151 Ky. 492; Malle v. Hayes, 159 
N.E. 116, 25 Ohio App. 506. (10) That 
a contested document was not the last 
will and testament of decedent. Oli- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


: 


, 
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ver v. Oliver, 172 N.E. 917, 340 Ill. 445. 
(11) Testamentary intent. In re Har- 
ris; bistate, 296, by 26%, i388. Ariz, 15 
Hogan v. Whittemore, 180 N.E. 526, 
278 Mass. 573; In re Watkins’ Hstate, 
PISS! al, to. Wash. 190% 17 AUR, 
372; In re Johnson’s Estate, 175 N. 
Re Ont, deO ms WAS ee 4865 9 (CL) That 
decedent did not intend a certain in- 
strument to be his will. In re Siem- 
ers’ Estate, 261 P. 298, 202 Cal. 424; 
arkiv. uso, LOTS... 730, 13:0 Va. 
99. (18) That the will is genuine 
or not a forgery. Kersey v. Lovell, 
132 N.E. 763, 299 Ill. 611; Giacomini 
v. Giacomini, 280 P. 916, 128 Kan. 699; 
Elkhorn Coal Corporation v. Bradley, 
288 S.W. 326, 216 Ky. 599; Succession 
of Wadsworth, 92 So. 760, 152 La. 
131; Preston v. Peck, 180 N.E. 671, 
279 Mass. 16; Smith v. Young, 99 So. 
370, 134 Miss. 738; In re Richter’s 
Wiil, 108 A. 116, 89 N.J.Eq. 162, 238; 
Erickson vy. Backman, 191 N.W. 343, 
49 N.D. 277; In re Bellows’ Estate, 
23 AS 288, 278 Pa. 304. G4) — That 
the alleged will is a forgery or not 
genuine. McCarley v. Carter, (Ark.) 
59 S.W.(2d) 596; Clark v. Ellis, 28 S. 
W. 148, 16 Ky.L. 434; Belcher v. 
Booth, 114 So. 116, 164 La. 514; Succes- 
sion of Hagan, 91 So. 303, 150 La. 934; 
In re Creger’s Hstate, 274 P. 30, 135 
Okl. 77, 62 A.L.R. 690; In re Young’s 
Estate, 116 P. 95, 1060, 59 Or. 348, Ann. 
Cas.1913B 1310 [pet den 126 P. 992, 
63 Or. 120]; In re Culbertson’s Estate, 
152 A. 540, 301 Pa. 438; In re Zim- 
merli’s Estate, 298 P. 326, 162 Wash. 
243. (15) Due execution or execution 
in accordance with statutory require- 
ments. In re Clark’s Estate, 149 P. 
$28, 170 Cal. 418; In re Cullberg’s Es- 
tate, 146 P:- 888,169 Cal. 365; In re 
Kent’s Estate, 118 P. 523, 161 Cal. 142; 
Jenkins v. White, 131 N.E. 634, 298 
Ill. 502; Hutchison v. Kelly, 114 N.E. 
1012, 276 Iil. 438; O’Brien v. Rhembe’s 
Estate, 109 N.E. 1044, 269 Ill. 592; All- 
geyer v. Allgeyer’s Ex’rs, 51 S.W.(24d) 
445, 244 Ky. 450; Preston v. Peck, 180 
IN. ES 67k, 279. Mass. 16; -Hogan. v. 
Whittemore, 180 N.E. 526, 278 Mass. 
573: In re Nosek’s Estate, 201 N.W. 
884, 229 Mich. 559; In re Broffee’s Es- 
Hato eNO ING Win OAL, 206 Mich. 107; 
In re Nagel’s Will, 208 N.W. 425, 
167 Minn. 63; In re Baxter’s Estate, 
1$1 N.W. 261, 136 Minn. 59; Chambers 
v. Chambers, 249 S.W. 415, 297 Mo. 
512; In re Brown’s Estate, 240 N.W. 
277, 122 Neb. 274; In re Halton’s Es- 
tate, 161 A. 809, 111 N.J.Eq. 143; In 
re Dolan’s Estate, 154 A. 330, 108 N.J. 
Eq. 183; In re Banvard’s Estate, 89 A. 
1024, 83 N.J.Eq. 286 [aff 92 A. 1086, 
83 N.J.Eq. 694]; In:re Eatley’s Will, 
BOUrAT 1 (Gy, of. Ned aod, b9l5 in re 
Dougherty’s Will, 129 A. 151, 3 N.J. 
Mise. 578; Matter of Nelson, 36 N.E. 3, 
141 N.Y. 152; In re Amend, 193 N.Y.S. 
211, 200 App.Div. 346; Matter of Cor- 
nell, 85 N.Y.S. 920, 89 App.Div. 412; 
Matter of Voorhis’ Will, 7 N.Y.S. 596, 
4 Silv.Sup. 504, 54 Hun 637 [aff 26 
N.E. 935, 125 N.Y. 765, 4 Silv.A. 328]; 
In re Abare’s Estate, 252 N.Y.S. 657, 
141 Misc. 143; In re McGrath’s Estate, 
244 N.Y.S. 742, 137 Mise. 773; In re 
Gardinep’s Will, 227) NWS. oO) 131 
Mise. 874; In re Kiltz’s Will, 211 N.Y. 
mH. 450, 125° Misc. 475; In re Ham- 
mond’s Will, 206 N.Y.S. 876, 124 Misc. 
116; In re Huber’s Will, 170 N.Y.S. 
961, 103 Misc. 599 [aff 175 N.Y.S. 906, 
188 App.Div. 882]; In re King’s Will, 
154 N.Y.S. 238, 89 Misc.-638; In re 
Benjamin’s Will, 136 N.Y.S. 1070; In 
re Frank’s Will, 124 N.Y.S. 171; In re 
Stocks’ Will, 95 S.E. 360, 175 N.C. 
224; Ouren v. Friswold, 215 N.W. 
160, 55 N.D. 664; In re Chopper’s Es- 
tate. 259 PP. 592, 112 Ol” 25; In re 
Son-se-gra’s Will, 189 P. 865, 78 Okl. 
213;- Simpson v. Durbin, 136 P. 347, 
68 Or. 518; Wendl v. Fuerst, 136 P. 
1, 68 Or. 283; In re Roney’s Estate, 
164 A. 55, 309 Pa. 309; In re Hopkins’ 
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Estate, 120 A. 807, 277 Pa. 157; Hauer 
v. Hauer, 186 N.W. 566, 45 S.D. 108 [aff 
184 N.W. 1, 44 S.D. 375]; Harmon v. 
Ketchum, (Tex.Civ.App.) 299 S.W. 
682; Warren v. Ellis, (Tex.Civ.App.) 
137 S.W. 1182; Portner’ v. Portner’s 
Bors, LIS oe leoV awl), in re 
Garrecht’s Will, 219 N.W. 378, 195 
Wis. 596; In re Mueller’s Will, 205 N. 
W. 814, 188 Wis. 188, 42 A.L.R. 951; 
In-re Maresh’s Will, 187 N.W. 1009, 
177 Wis. 194; Hanley v. Kraftczyk, 
96 N.W. 820, 119 Wis. 352, 9 Prob.Rep. 
Ann. 591; Bell v. Matthewman, 48 
Ont.L. 864. (16) That the will was 
not executed regularly or in compli- 
ance with statutory requirements. In 
re Tehan’s- Will, 216 N-Y.S. 613, 2217 
App.Div. 671; In re Flynn’s Estate, 
200) NG Xan Osc) L425 Mise, 72) ins re 
Hall’s Will, 166 N.W. 489, 167 Wis. 
286. (17) Execution or signing of 
the will by the testator. Egan v. 
Moellenbrock, 153 N.E. 600, 322 Ill. 
426; In re Irving’s Will, 138 N.Y.S. 
784, 153 App.Div. 728 [aff 101 N.E. 
1106, 207 N.Y. 765]; In re Johnson’s 
Estate, 175 N.W. 917, 170 Wis. 436. 
(18) That the testator signed his 
name at the top of the will with the 
intention of authenticating the in- 
strument. In re Streeton’s Estate, 191 
Pte, 183 Cal. 234,00 (29) "Dhat the 
testator signed an instrument pur- 
porting to be his will. Stuck v. How- 
ard, 104 So. 500, 213 Ala. 184. (20) 
That both the testator and his wife 
executed their respective wills at the 
same time and in the same manner. 
Stevens v. Myers, 177 P. 37, 91 Or. 
114, or AWG RS D> SAA G2) bhatt. the 
paper offered for probate was not 
executed by decedent. Boylan vv. 
Meeker; 15 N.J.Eq. 310. (22) <A case, 
within the law authorizing another to 
sign the name of the testator to the 
will. In re Reilly’s Estate, 92 Pa. 
Super. 314. (23) That the testator’s 
signature was subscribed in his pres- 
ence and at his direction. Reed v. 
Hendrix’s Ex’r, 201 S.W. 482, 180 Ky. 
57, GR.A.1918B 423. (24) Proper 
and adequate attestation. Stuck v. 
Howard, 104 So. 500, 213. Ala. 184; 
Mason v. Bowen, 183 S.W. 978, 122 
Ark. 407; Moore v. Walton, 123 S.E. 
812, 158 Ga. 408; In re Drusch’s Es- 
tate, 164 N.W. 1028, 138 Minn. 322; 
Green v. Pearson, 110 So. 862, 145 
Miss. 23; In re Son-se-gra’s Will, 189 
Pims65, 78, OKL 213. (20). plnatvas nai 
nor, seventeen years old when he wit- 
nessed a will, was an actual resident 
of the parish where the will was ex- 
ecuted. Oglesby v. Turner, 54 So. 400, 
127 La—i093. (26) Publication. In 
re Offill’s Estate, 274 P. 623, 96 Cal. 
App. 640; Wehrkamp v. Burnett, 256 
P. 630, 82 Colo. 5; Appeal of Popel, 
104 A. 241, 93 Conn. 53; In re Gordon’s 
Estate, 279 P. 625, 48 Idaho 171; In 
re Cook’s Estate, 166 A. 32, 113 N.J. 
Hq. 225; In-re--Wilson’s Will, 153 <A. 
107, 107 N.J.Eq. 604 [aff 158 A. 342, 
110 N.J.Eq. 68]; Bloom v. Terwilliger, 
78 A. 742, 78 N.J.Eq. 221; Bioren v. 
Nesler, 79 A. 425, 76 N.J.Eq. 573 [aff 
(Se Ae 2 ONS SEIN. deo OO pe Lae pre 
Irving’s Will, 1388 N.Y$S. 784, 153 App. 
Div. (280 Patt LOT INGE 1106, 207 NEY. 
765]; In re Crill’s Estate, 207 N.Y.S. 
775, 124 Misc. 134 [aff 211 N.Y.S. 908, 
214 App.Div. 849; In re Hammond’s 
Will, 206 N.Y.S. 876, 124 Misc. 116; 
In re Bassett’s Will, 146 N.Y.S. 842, 
84 Misc. 656; In re Adam’s Hstate, 299 
F. 226, 149 Okl. 90. (27) The identity 
of four sheets of paper as those which 
were before the testator and consti- 
tuted the document which he pub- 
lished as his will. In re Johnson’s 
Will, 85 A. 254, 80 N.J.Eq. 525. (28) 
That the testator did not declare the 
writing to be his last will and testa- 
ment. Wagner v. Heldt, (Colo.) 26 P. 
(2d) 813; In re Pierson’s Will, 197 N. 
Y.S. 312, 203 App.Div. 673 [aff 142 N.B. 
323,286 N.Y: 657]. (29) That the at- 
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testing witnesses were not informed , 
that the instrument was a will. Cone 
v. Donovan, 204 S.W. 1073, 275 Mo. 
557. (30) That the testator and the 
attesting witnesses signed in the 
presence of each other. In re Hollo- 
way’s Estate, 235 P. 1012, 195 Cal. 711; 
In re Droge’s Will, (Iowa) 249 N.W. 
209; In re Miter’s Estate, 14 P.(2d) 
996) 141 Or. 17... (81) Exectttion: of, 
the will in the presence of the attest- 
ing witnesses. In re Parker’s Will, 
226 N.Y.S. 203, 130) Mise: 3547. "¢32) 
That an attesting witness was not 
present when ‘the instrument was 
signed by decedent. In re Novotny’s 
Hstate, 271. P. 923, 273 P. 58-94 Cal, 
App. 782; In re Keith’s Will, (Wis.) 
250 N.W. 382. (33) That the tes- 
tator signed the will before it was 
Signed by the witnesses. In re 
Carey’s Estate, 136 P. 1175, 56 Colo. 
71,) 51 DR.A.N.S. 927, Ann.Casi1 9155 
951; Appeal of Popel, 104 A. 241, 93 
Conns 53% |Small va Jarrett Lion Sany 
717, 156 Ga. 604; Pratt v. Dalby, 112 
N, Ey 232, 223 Mass. 559. (84) The 
testator’s acknowledgment of his sig- 
nature to the subscribing witnesses. 
Reynolds v. Massey, 122 So. 29, 219 
Ala. 265; Stuck v. Howard, 104 So. 
500, 213 Ala. 184. (35) That the tes- 
tator signed his name in the attesta- 
tion clause with testamentary intent 
in the presence of one witness, and 
subsequently acknowledged the sig- 
nature to another witness. In re 
Case’s Will, 214 N.Y.S. 678, 126 Misc. 
704. (86) The testator’s acknowl- 
edgment of the will in the presence 
of the attesting witnesses. Reed v. 
Hendrix’s Ex’r, 201 S.W. 482, 180 Ky. 
57, GeR.A.1918H: 423... (8%)" Thatethe 
testator did not acknowledge execu- 
tion of the will to the requisite num- 
ber of witnesses. Walker v. Walker, 
174 N.E. 541, 342 Il. 376 [rev 256 Ill. 
App. 218, transf from 168 N.E. 299, 
336 Ill. 191]. (38) That the will 
was not signed nor the testator’s sig- 
nature acknowledged in the presence 
of the subscribing witnesses. In re 
Mendenhall’s Will, 72 P. 318, 73 P. 
1033, 43 Or. 542. (39) That the at- 
testing witnesses subscribed their 
names in the presence of the tes- 
tator. Stuck v. Howard, 104 So. 500, 
213 Ala. 184; Dubach v. Jolly, 117 N. 
E. 77, 279 Ill. 580; Conrades v Heller, 
87 A. 28, 119 Md. 448; In re Cook’s 
Histate,, 667 A. 132, ) 213) Nic bq. 92255 
Umstead v. Bowling, 64 S.E. 368, 150 
N.C. 507; In re Shaff’s Estate, 266 P. 
630, 125 Or. 288; In re Neil’s Estate, 
226 P. 439, 111 Or. 282; Harmon v. 
Ketchum, (Tex.Civ.App.). 299 S.W. 
682. (40) That the testator was 
neither unconscious nor asleep when 
the will was witnessed. In re Dow’s 
Hstate, 183 P. 794, 181 Cal. 106. (41) 
That the will was not attested in the 
testator’s presence. Walker v. Walk- 
er, 174 N.E. 541, 342 Ill. 376 [rev 256 
Ill.App. 218, transf from 168 N.E. 299, 
336 Ill. 191]; In re Dong Ling Hing’s 
Estate, 2 P.(2d) 902, 78 Utah 324: In 
re Keith’s Will, (Wis.) 250 N.W. 382. 
(42) That only one witness signed 
during the lifetime of the testator. 
In re Nieman, (Tex.) 14 S.W. 25. (43) 
A signing by the witnesses in the 
presence of each other. In re Adam’s 
Estate, 299 P. 226, 149 Okl. 90; In re 
Schneider’s Will, 235 N.W. 412, 204 
Wis. 94. (44) That the attesting wit- 
nesses did not sign in the presence of 
each other. In re Dong Ling Hing’s 
Estate, 2 P.(2d), 902, 78 Utah 324: Yn 
re Keith’s Will, (Wis.) 250 N.W. 382. 
(45) That the will was witnessed at 
the testator’s request. In re Dow’s 
Hstate, 188° P)°794, 181 Cal 106s Inire 
Omill’s Estate, 274 P. 6238, 96 Cal.App. 
640; Wehrkramp v. Burnett, 256 P. 
630, 82 Colo. 5; Dubach vy. Jolly, 117 
NE 77, 279 Dl. 530; In re Droge’s 
Will, (lowa) 249 N.W. 209; Conrades 
v. Heller, 87 A. 28, 119 Md. 448; Berst 
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doubt is not required.?® 


stances of particular cases.°° 


will is required.®? 
tions. 


any, probative value.*4 
[§ 795] (2) Prima Facie Case 


prima facie case must be made out.*° 
case warranting probate is made out®’ by proof of 
the formal execution of the will,?® or, where the mat- 
ters to be proved are specified by statute, by intro- 
ducing such proof as the statute requires.®® 


In action to contest will after probate, it is nec- 


v. Moxom, 145 S.W. 857, 163 Mo.App. 
123; In re Bassett’s Will, 146 N.Y.S. 
842, 84 Misc. 656; In re Adam’s Es- 
tate, 299 P. 226, 149 Okl. 90; In re 
Neil’s Estate, 226 P. 439, 111 Or. 282; 
Kveton v. Keding, (Tex.Civ.App.) 286 
S.W. 673; Warren v. Ellis, (Tex.Civ. 
App.) 137 S.W. 1182. (46) That the 
testator did not request the attesting 
witnesses to sign. In re Dong Ling 
Hing’s Estate, 2 P.(2d) 902, 78 Utah 
324. 


29. Appeal of Pope, 104 A. 241, 93 
Conn. 53; Brown v. Walker, (Miss. ) 
11 So. 724. 


30. See cases infra this note. 


{a] Statutes do not prescribe any 
hard and fast rule as to the character 
or quantum of proof required to es- 
tablish the due execution of a will. 
Massey v. Allen, (Tex.Commn.App.) 
248 S.W. 1067 [aff (Civ.App.) 236 S. 
W. 501]. 


[b] Obtainable proof.—(1) “The 
requirements of proof in a particular 
case properly must be determined to 
some extent by the nature and amount 
of proof which it is possible to pre- 
sent.” Maynard v. Jacobs, 141 A. 616, 
49 R.I. 224, 229. (2) There is a dis- 
tinction as to the proof required for 
the establishment of a will between 
eases where the subscribing witnesses 
are living and cases where the sub- 
scribing witnesses are dead or other- 
wise precluded from ‘testifying, a 
more strict rule prevailing in the for- 
mer class of cases and the rule being 
relaxed in the latter class of cases, 
The law lays down no inflexible rule 
in the latter class of cases, ‘‘but ac- 
cepts the best evidence that can be 
procured, adapted to the nature of hu- 
man affairs, human infirmities and 
casualties, which tends with reason- 
able certainty to establish the fact in 
controversy. No unvarying 
rule can be laid down to control ev- 
ery case; the circumstances of cases 
must differ and hence it becomes the 
duty of the court to ascertain from 
all of the facts and circumstances of 
the particular case whether the in- 
strument offered is established with 
reasonable certainty, and if it is, to 
receive the same.” In re Eyett’s Will, 
209 N.Y.S. 251, 124 Misc. 523, 527. 


‘[e] In uncontested cases evidence 
inferior to that required in other cas- 
es may be sufficient to prove the will. 


Morrison v. Campbell, 2 Rand. (23 
Va.) 206. 
{dj Execution superintended by 


beneficiary.—The testamentary act is 
to be established with greater partic- 


However, the quantum of 
proof required may vary according to the circum- 
While a will or 

clause therein should not be held invalid merely on 
suspicion,** nevertheless, where there are suspi- 
cious cireumstances, additional proof in favor of the 
The probate of a will should be 
neither granted nor refused because of mere sugges- 
Also, the will should not be set aside on 
remote or speculative evidence which is of little, if 
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bate.4t 


its validity.*? 


Generally.25 <A 
A prima facie 


ularity, where one of the beneficiaries 
superintended the execution of the 
will and received a benefit thereunder, 
than would be the case where the 
will was executed under wholly disin- 
terested circumstances. In re Ged- 
ney’s Will, 142 N.Y.S. 157. 


fe] Will attested by relative of 
proponent.—The necessary amount of 
proof may be increased where the at- 
testing witnesses are near relatives 
of proponent, who is a beneficiary un- 
der the will. Pe aad Vv. Broughton, 
P1891] ACC. 435 


[£] Handwriting of another.— 
Where ‘the paper presented is in the 
handwriting of another, clear proof 
that it has been adopted as his own 
by, the testator is required. Plater v. 
Groome, 3 Md. 134. 


{[g] Expression of wishes by signs. 
—Where, at the time of the execution 
of the will, some of the testator’s 
wishes were expressed by affirmative 
signs in response to questions, the 
court will use care to require proof 
of spontaneous action and volition on 
the part of the testator. In re Clark’s 
Hstate, 149 P. 828, 170 Cal. 418. 


31. Shimshak y. Cox, 116 So. 714, 
166 La, 102. 


32. Lake v. Ranney, 33 Barb. (N. 
Y.) 49; Hyatt v. Lunnin, 1 Dem.Surr. 
GNSS 


33. Reynolds v. Massey, 122 So. 29, 
219 Ala. 265; In re Meyer, 131 N.Y.S. 
27, 72 Mise. 566, 2 N.Y.Civ.Proc. 364. 


34 Duval v. Duval, 60 S.W.(2d) 
351, 249 Ky. 186. 


35. Cross references: 


Attestation clause as prima facie evi- 
dence see infra § 798. 


Testimony of attesting witnesses as 
constituting prima facie case see in- 
fra § 800. 

86. In re Wah-kon-tah-he-um-pah’s 

Estate, 234 P. 210, 109 Okl. 126. 


[a] In preliminary proceeding to 
determine the right of a person, who 
has accepted a legacy and executed 
a release to the executor, to caveat 
the will, he must make out a prima 
facie case consisting of facts of suf- 
ficient probative foree to constitute 
a legal basis for a finding by a jury 
invalidating the will; and further- 
more he must show that, at the time 
of accepting the legacy and executing 
the release, he not only was without 
knowledge of, but by the exercise of 
ordinary prudence and _ diligence, 
could not have become acquainted 
with, such facts. Johnston  v. 


Date of execution. 
contrary, the written date of a will or its attesta- 
tion establishes prima facie the date of its execu- 


[§§ 794-795 


essary for proponents to make out a prima facie 
case,*® even though there is no attack on the pro- 
However, by virtue of statutory provisions 
in some states, the decree admitting the will to pro- 
bate is prima facie evidence of its due attestation, 
execution, and validity in a subsequent action to test 
It has been both affirmed*? and de- 
nied*# that a recital: or indorsement by the clerk of 
court on the back of a will is sufficient to show that 
the will has been duly admitted to probate. 


Action to set aside probate of a will fails where 
there is a total failure of proof that the probate was 
procured by fraud or resulted from mistake.*° 


In the absence of proof to the 


Schmidt, 149 A. 283, 158 Md. 555. 


37. See cases infra this note; and 
notes 38, 39. 


fa] Evidence held sufficient to 
make out prima facie case.—Baker v. 
Eastis, 110 So. 705, 215 Ala. 402; 
Moore v. Walton, 123 S.E. 812, 158 
Thompson v. Karme, 108 N. 
268 Ill. 168; In re Rahn’s 
Will, 209 Ill.App. 234; Berkemeier v. 
Reller, 296 S.W. 739, 317 Mo. 614; 
Bounds vy. Johnson, (Mo.) 192 S.w. 
972; In re Elrod’s Hstate, 6 P.(2d) 
676, 154 Okl. 84; In re Stires’ Will, 
219 P. 695, 92 Okl1, 276; Inre Warren’s 
Estate, 4 P.(2d) 635, 138 Or. 283, 79 
A.L.R. 389; In re Iverson’s Estate, 
273 P. 684, 39 Wyo. 482, 64 A.L.R. 203. 


38. In re Swartz’s Will, 139 N.Y.S. 
1105, 79 Mise. 388; In re Broach’s 
Will, 90 S.E. 681, 172 N.C. 520; Goethe 
v. Browning, 143 S.E. 362, 146 S.C. 7; 
Rea v. Canty, 68 S.E. 1049, 86 

kG: 


[a] Evidence held to establish pri- 
ma facie that the will was duly and 
lawfully executed. Allen v. Massey, 
(Tex.Civ.App.) 286 S.W. 501 [aft 
(Commn.App.) 248 S.W. 1067]. 


39. Morecraft v. Felgenhauer, 178 
N.E. 877, 346 Ill. 415; Austin v. First 
Trust & Savings Bank, 175 N.E. 554, 
343 Till. 406 [rev 256 Ill.App. 236]: 
Shepherd v. Yokum, 154 N.E. 156, 323 
Ill. 328; Valentine v. Second Baptist 
Church of Chicago, 127 N.E. 178, 293 
Ill. 71; Voodry v. Trustees of Uni- 
versity of Illinois, 95 N.E. 1034, 251 


40. Dial v. Welker, 163 
332 Ill. 509. See Kilgore Vv. Gannon, 
114 _ N.E. 446, 185 Ind. 682, L.R.A. 
1917E 530 (holding that in action to 
contest will, the fact that it had been 
probated was not prima facie evidence 
that testator was of sound mind, and 
that it was properly executed, evi- 
dence having been offered to con- 
trary). 


41. Dial v. Welker, supra. 


42. *Rice v. Monroe, 196 P. 756, 108 
Kan. 526; Ivison v. Ivison, 80 N.Y.S. 
101i, 80 "App. Div. 599. 


{a] Prima facie evidence held not 
evercome.—-Gomien vy. Weidemer, 27 
Ohio C.A. 177. 


43. Keister v. Keister, 52 N.E. 946, 
P78 TL L038. 


44, Farris v. Burchard, 14 
825, 242 Mo. 1. 


45. In re King’s Estate, 141 N.E. 
416, 310 Ill. 90. 


N.E. 772, 


S.W. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


—_ 


§§ 795-798] 


tion.4® 


bitable evidence of mistake.*8 


[§ 796] (8) Will, Attestation Clause, and Testi- 
mony of Attesting Witnesses—(a) In General. A 
prima facie case of due execution of a will may be 
made out by introducing the favorable evidence of 
the witnesses to the will and putting the will in evi- 


dence.*® 


[§ 797] (b) Attestation Clause—aa. In General. 
A will may be proved in the absence of a proper at- 


testation clause.5° Also, recitals 


clause do not obviate the necessity of the proponents’ 
making plenary proof of the execution of the will.5! 
However, an attestation clause 1s some evidence or 


46. In re Kohn’s Estate, 137 N.W. 
735, 172 Mich. 342; Armistead v. Ben- 
efield, (Tex.Civ.App.) 244 S.W. 391. 


47. Austin v. Fielder, 40 Ark. 144; 
Whiteman v. Whiteman, 53 N.E. 225, 
152 Ind. 268, 4 Prob.Rep.Ann. 454; 
In re Kohn’s Estate, 137 N.W. 735, 172 
Mich. 342. 


48. In re Baum’s Hstate, 112 A. 
141, 269 Pa. 63. 

[a] y : 
overcome direct testimony in support 
of the time of execution stated in 
the will. In re Philp’s Estate, 256 N. 
YS. 672, 143 Misc. 77. 


49. IJll.—Taylor v. Cox, 38 N.E. 
656, 153 Ill. 220; Henline v. Brady, 
110 Ill.App. 75. 


Mo.—Walton v. Kendrick, 27 S.W. 
872, 122 Mo. 504, 25 L.R.A. 701. 


N.J.—Vernon vy. Vernon, 61 A. 409, 
69 N.J.Eq. 759. 


Can.—Smith v. 
Dom.L.R. 865. 


‘/ N.S.—Angle v. Musgrave, 44 N.S. 
38. 


Nevins, [1924] 2 


[a] Consistency of statements in 
will—(1) A declaration in the will 
that the testatrix signed it is not 
inconsistent with a subsequent state- 
ment that she could not write because 
of poor eyesight, as a person unable 
to write may affix his signature by 
making his mark. Succession of 
Gauthreaux, 139 So. 322, 173 La. 993. 
(2) Construction of wills generally 
see infra XII in 69 C.J. 


50. Jll.—Robinson vy. Brewster, 30 
N.E. 683, 140 Ill. 649, 33 Am.S.R. 265. 


Ind.—Olerick v. Ross, 45 N.E. 192, 
146 Ind. 282. 


Iowa.—In re Hull’s Will, 
979, 117 Iowa 738. 


Mass.—Eliot v. Eliot, 10 Allen 357. 


Neb.—Williams v. Miles, 94 N.W. 
705, 96 N.W. 151, 68 Neb. 463, 110 Am, 
Sare 4315 62. mina. 383, 14° Ann. Cas. 
306, 8 Prob.Rep.Ann. 621. 


N.Y.—Matter of Akers, 66 N.E. 
1103, 173 N.Y. 620; In re Nelson’s 
Will, 36 N.E. 3, 141 N.Y. 152; In re 
Abel’s Will, 121 N.Y.S. 452, 136 App. 
Div. 788 [aff 118 N.Y.S. 429, 63 Misc. 
169, 1. Civy.Proesot24. 


Okl.—Ward v. Logan County, 70 158 
378, 12 Okl. 267. 


Eng.—Matter of Ovens, L.R. 
451. 


51. McCarty v. Weatherly, 204 P. 
632, 85 Okl. 123. 

52. Kuehne v. Malach, 121 N.E. 
391, 286 Ill. 120 (where an attesting 
witness died after signing). 


53. In re Hurley’s Estate, 245 P. 


89 N.W. 


Pata Ve dives, 


While such written date is not conclusive,*? 
it can be overcome only by clear, precise, and indu- 


Hearsay testimony does not, 


WILLS 


[68 C.J.] 1017 


proof of the facts stated therein®? and of the due ex- 
ecution of the will;°* 


it is to be considered,** and 


ordinarily it is to be accorded some weight®® or due 


in an attesting 


ae 79 Colo. 347; Matter of Nelson, 
86 N.E. 3, 141 N.Y. 152; In re Hwen’'s 
Will, 200 N.Y.S. 579, 206 App.Div. 198. 
Compare Matter of Abel’s Will, 118 
Navies. 42958 63 Mise. 1607) LeN, Y.Civ. 
Proc. 372 [aff 121 N.Y.S. 452, 136 App. 
Div. 788] (an attestation clause re- 
citing the formalities essential to the 
due execution of a will is not evi- 
dence that such formalities were in 
truth observed, but simply that the 
witnesses seem at the time to have 
said that such formalities were Ob- 
served). 


54. Harris v. Etienne, 146 N.B. 547, 
815 Ill. 540. 


55. Matter of Menge, 35 N.Y.S. 493, 
13 Misc. 555. See In re Kenney’s Will, 
166 N.Y.S. 478, 179 App.Div. 258 (dic- 
tum that, when the attesting witness- 
es are dead, forgetful, or hostile to 
proponents, an attestation clause adds 
weight to slight evidence of regular 
execution). 


56. Walker v. Walker, 174 N.E. 
541, 342 Ill. 376 [rev 256 Til. App. 218, 
transf 168 N.E. 299; 3336) Li. 19d]? 


[a] Great weight.—Matter of Cot- 
trell;, 95 N.Y. 329) 5 INuY.Civ, Proc, 340: 
In re Sniffin’s Will, 184 N.Y.S. 538, 
113 Mise. 307; Matter of Walker, 124 
N.Y.S. 615, 67 Misc. 11. 


57. Kuehne v. Malach, 121 NE. 
891, 286 Ill. 120. 


fa] Great weisht should be given 
an attestation clause: (1) After a 
long lapse of time. In re Schneider’s 
Will, 235 N.W. 412, 204 Wis. 94. (2) 
Where the subscribing witnesses are 
dead or otherwise precluded from tes- 
tifying, and there is no testimony as 
to what actually occurred at the time 
of execution. In re Byett’s Will, 209 
N.Y.S. 251, 124 Misc. 523. 


[b] Little weight, if any, is to be 
given an attestation clause where the 
witnesses are apparently friendly to 
proponent, they testify to recent oc- 
currences without any indication of 
failure of recollection, everything 
that happened at the execution of 
the will is detailed minutely, and the 
accounts of witnesses both for pro- 
ponent and contestant substantially 
agree. In re Kenney’s Will, 166 N.Y. 
S. 478, 179 App.Div. 258. 


58. Kuehne v. Malach, 121 N.E. 
391, 286 Ill. 120; Orser v. Orser, 24 N. 
Y. 51. See In re Kenney’s Will, 166 
N.Y.S. 478, 480, 179 App.Div. 258 
(where a layman undertook to super- 
vise the execution of the will and 
there is no reason to think that the 
witnesses did not remember what took 
place or that they did not intend to 
tell the truth, ‘we must look to the 
evidence to learn the way in which 
the ceremony was gone through, with- 
out regard to the attestation clause’). 


59. Kittleson’s Estate v. Kittleson, 


[§ 798] bb. Prima Facie Evidence. 
tion clause is prima facie evidence of the facts stat- 
ed or recited therein.®° 
citing compliance with all the formalities of execu- 
tion required by statute and bearing the genuine sig- 
natures of witnesses is prima facie,®+ although not 


weight,°® depending on the circumstances of the 
ease®? and the familiarity of the witnesses, or of 
the person supervising execution, with the law gov- 
erning the execution of wills;°* but it has been held 
to be without weight where it was not read by or to 
the attesting witnesses.®*® 


An attesta- 


A full attestation clause re- 


173 N.W. 161, 42 S.D. 126; In re Tay- 
ae Estate, 165 N.W. 1079, 39 S.D. 


60. Woodstock College of Balti- 
more County v. Hankey, 99 A. 962, 129 
Md. 675; Conrades v. Heller, 87 A. 28, 
119 Md. 448; German Evangelical 
Bethel Church of Concordia v. Reith, 
39 S.W.(2d) 1057, 327 Mo. 1098, 76 A. 
L.R. 604; In re Seymour’s Will, (N._ 
J.) 114 A. 799; Bioren v. Nesler, 78 A. 
201, 77 N.J.Hq. 560; Peck v. Cary, 27 
N.Y. 9, 84 Am.D. 220 [aff 38 Barb. 77]3 
In re Sizer’s Will, 113 N.Y.S. 210, 129 
Ey ae 7 [aff 88 N.E. 1132, 195 N.Y. 


{a] Publication.—A recital in an 
attestation clause that the testator 
declared the instrument to be his will 
in the presence of witnesses is prima 
facie evidence of the fact. Swain v. 
Edmunds, 32 A. 369, 53 N.J.Hq. 142 
Laff 37 A. 1117, 54 N. a Eq. 438]. 


61. Cal—In re Tyler’s Estate, 53 
Ps '$28,, 122 Cal 405. 


Ga.—Shewmake v. Shewmake, 87 S. 
BE. 1046, 144 Ga. 801. 


Ill—Heavner v. Heavner, 174 N.E. 
413, 342 fll. 321; Hoover v. Keller, 171 
N.E. 163, 339 Ill. 126; Martin v. Mar- 
tin, 165 N.E. 644, 334 Ill. 115, 67 A.L.R. 
1127; Jenkins v. White, 131 N.E. 634, 
298 211.5023" Hart. vitHart,. 125) NEES 
366, 290 Ill. 366; Rupp v. Jones, 124 
N.E. 560, 289 Ill. 596; Flynn vy. Flynn, 
119 N.E. 304, 283 Ill. 206, Ann.Cas. 
1918E 1034; Hutchison v. Kelly, 114 
N.E. 1012, 276 Ill. 438. 


La.—-Keller v. McCalop, 12 Rob. 639. 


Minn.—In re Hennes’ Hstate, 83 N. 
ee 439, 81 Minn. 30, 5 Prob.Rep.Ann. 


N.J.—Allaire y. Allaire, 37 N.J.Law 
312 [aff 39 N.J.Law 113]; Du Bois v. 
Waterman, 99 A. 143, 87 N.J.Eq, 119; 
In re Alpaugh’s Will, 23 N.J.Eq. 507. 


ta as v. Walsh, 4 Redf.Surr. 


Ohio.—In re Reckard, 15 Ohio N.P. 
N.S. 465, 467 [quot Cyc]. 


Okl.—In re Ballard’s Estate, 155 P. 
894, 56 Okl. 149, 153 [quot Cyc]. 


Or.—Skinner v. Lewis, 62 P. 523, 67 
Py 951, 40 Or. 5741. 
Pa.—Beswick’s Hst., 13 Pa.Dist. 


(Qe 


Wash.—In re Chafey’s Estate, 8 P. 
(2d) 959, 167 Wash. 185. 


Wis.—O’Hagan’s Will, 40 N.W. 649, 
13° Wis. 78,19 ‘Am. S.R.6763. 


Eng.—Matter of Holgate, 
&Tr. “261, 164 Reprint 720. 


“The law is that where the attesta- 
tion clause to a will recites all the 
particulars of a good execution as 
required by the statute, such clause 
will be prima facie evidence of the 
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conclusive,®? evidence of the due execution of the 


will. 


[§ 799] cc. Support or Contradiction by Other 
An attestation clause supported or cor- 
roborated by other evidence may be sufficient to es- 
tablish the due execution of the will®* where one or 
more of the attesting witnesses is dead,®* has a 
faulty memory,*® gives unsatisfactory®® or insuffi- 
cient®? testimony, or even contradicts the facts stat- 
While the statements in the at- 


Evidence. 


ed in the clause.®§ 


due execution of the will.” Hart v. 
Hart, 125 N.E. 366, 290 Ill. 476, 483. 


Evidence of signatures of witnesses 
generally see infra § 809. \ 


62. Walker v. Walker, 174 N.E. 541, 
342 Ill. 376 [rev 256 Ill.App. 218, 
Cran UGS: eNeE 29.9) 8 3Gn Milas roy: 
Landry v. Morris, 156 N.H. 270, 325 
Ill. 201; Harris v. Etienne, 146 N.E. 
547, 315 fl 54057 > in: oe Cummings’ 
Estate,11 P.(2d) 968, 92 Mont. 185. 


Evidence overcoming statements in 
attestation clause see infra § 799. 


63. Norton v. Goodwine, 142 N.E. 
171, 310 Ill. 490; In re Dillon’s Hstate, 
03:0 DAS 245. 3 Nid sMiise. 184; In we 
Sizer’s Will, 88 N.B. 1132, 195 N.Y. 
528; In re Reynolds’ Hstate, 151 N.Y. 
S! 380, 87 Mise. 569; In re Warren’s 
Bstate, 4 P.(2d) 635, 138 Or. 2838, 79 
INU AE! BSE 


64. Orser v. Orser, 24 N.Y. 51; In 
re Corcoran’s Will, 129 N.Y.S. 165, 145 
App.Div. 129; In re Sniffin’s Will, 184 
NES Doses MISC s 307. 


65. Colo.—in re Hurley’s Estate, 
245 P. 711, 79 Colo. 347, 348 [quot 
Cyc}. 


Ga.—Underwood v. Thurman, 36 S. 
E. 788, 111 Ga. 325. 


Tll.— Rupp v. Jones, 124 N.E. 560, 
289 Ill. 596; Flynn v. Flynn, 119 N.E. 
304, 283 Til. 206, Ann.Cas.1918E 1034; 
Mead vy. General Assembly Presb. 
G@hurch, $2 N.E. 371, 229 IH. 526, 14 
L.R.A.N.S. 255, 11 Ann.Cas. 426 ‘and 
note; In re Kohley’s Estate, 65 N.H. 
699, 200 Ill. 189, 8 Prob.Rep.Ann. 390; 
Gould v. Chicago Theological Semi- 
nary, 59 N.H. 536, 189 Ill. 282, 6 Prob. 
Rep.Ann. 398. 


La.—Young’s Succession, 
Ann, 65. 


N.J.—In re Sandmann’s Will, 68 A. 
754; Allaire v. Allaire, 37 N.J.Law 
312 [aff 39 N.J.Law 113]; In re Al- 
paugh’s Will, 23 N.J.Eqg. 507; Mundy 
v. Mundy, 15 N.J.Eq. 290. 


N.Y.—In re-Hunt’s Will, 
106, 110 N.Y. 278; In re Pepoon’s Will, 
SCN Ys coe. Ruse Vv, Ruee, 83. N.Y. 
592 [aff 21 Hun 383]; Brown v. Clark, 
77 N.Y. 369; Matter of Kellum, 52 N.Y. 
517; Peck v. Cary, 27 N.Y. 9, 84 Am. 
D. 220; In re Ewen’s Will, 200 N.Y.S. 
579, 206 App.Div. 198; In re Ford- 
ham’s Will, 197 N.Y.S. 443, 204 App. 
Div. 878 [rev on other grounds 139 N 
EB. 548, 235 N.Y. 384]; Matter of Buel’s 
Will, 60 N.Y.S. 385, 44 App.Div. 4; 
Matter of Bernsee’s Will, 24 N.Y.S. 
504, 71 Hun 27 [aff 36 N.B. 314, 141 
N.Y. 389]; In re Lantry, 5 N.Y.S. 501, 
52 Hun 615, 1 Silv.Sup. 524; In re 
Winne’s Will, TO INE Sere Os 107 Mise. 
398; Matter of Sears’ Will, 68 N.Y.S. 
363, 33 Misc. 141; Matter of Schweig- 
ert’s Will, 40 N.Y.S. 979, 17 Misc. 186; 
Matter of Johnson’s Will, 27 N.Y.S. 
649, 7 Mise. 220; Matter of Rounds’ 
Will, 7 N.Y.St. 730; Norton v. Nor- 
ton, 2 Redf.Surr. 15. 


Okl.—In re Ballard’s Estate, 155 P. 
894, 56 Okl. 149. 
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testation clause 
evidence,®® or, 


Pa.—Beswick’s Hst., 13 Pa.Dist. 
Dickson's Est. 20 Pa.Co,elo2: 


Vt.—In re Claflin’s Will, 50 A. 815, 
U3 Vit, L208 AImsScR G9ds niu rObs 
Rep.Ann. 7. 


Eng.—Woodhouse vy. Balfour, 13 P. 
iD 


{elite 


N.S.-—In re Cullen, 43 N.S. 149. 


[a] After lapse of long time when 
witnesses may not be able to testify 
fully to the statutory requirements 
from a failure of memory, a regular 
and full attestation clause with very 
slight proof or confirmatory circum- 
stances may be sufficient. Woolley 
v. Woolley, 95 N.Y. 231 (dictum). 


Defect of memory generally see in- 
fra § 802. 


66. . Peck v. Cary, 27 N.Y. 9, 84 Am. 
D. 220; Matter of Van Houten, 37 N. 
Y.S. 39, db5=Mise. 201, 


[a] Testimony leaving’ court in 
dowbt.—“‘Where the testimony of the 
attesting witnesses, or one of them, 
leaves the court in doubt as to just 
what happened at the time of the 
execution of the will, the existence 
of the usual attestation clause setting 
forth what transpired, signed by the 
witnesses, is sufficient to satisfy the 
court that all requirements of the 
statute have been complied with.” 
Matter of Parker’s Will, 225 N.Y.S. 
203, 130, Misc. 547, 551 


67. Matter of Schweigert, 40 N.Y. 
S72 979, 17 Misc. 136. 


68. Hoover v. Keller, 171 N.E. 163, 
339 Ill. 126; Jenkins v. White, 131 N. 
HL 16384,°298 Tie 502. (Hart iv. ark, ios 
N.H. 366, 290 Ill. 476; Farley v. Far- 
ley, 26 A. 178, 50 N.J.Hq. 434; Me- 
Curdy v. Neall, 7 A. 566, 42 N.J.Eq. 
333; In re Cottrell’s Will, 95 N.Y. 329, 
5 N.Y.Civ.Proc. 340; Wyman vy. Wy- 
man, 103 N.Y.S. 64, 118 App.Div. 114; 
Matter of Van Houten’s Will, 37 N. 
Y.S. 39, 15 Mise. 196; Norton v. Nor- 
ton, 2 Redf.Surr. (N.Y.) 6 


[a] Where attestation clause is 
supported by one attesting witness 
and contradicted by the other attest- 
ing witness, the court may properly 
find, that the will was duly executed. 
Farley v. Farley, 26 A. 178, 50 N.J.Eq. 
434; Matter of Bernsee, 36 N.E. 314, 
141 N.Y. 389: 


Weight and sufficiency of testimony 
of subscribing witness denying prop- 
er execution generally see infra § 801. 


69. Ga.—Wood y. Davis, 131 S.B. 
885, 161 Ga. 690. 


La.—Cauvien’s Succession, 
309, 46 La.Ann, 1412. 


N.J.—In re Clark’s Will, 52 A. 222; 
In re Sutterlin’s Will, 132 AS LSS 99 
N.J.Eq. 363 [rev 128 A. 624, 98 N.J.Eq. 
307]; Bioren v. Nesler, 78 AL 20d, 77 
N.J. Eq. 560; Matter of *Berdan’ Ss Will, 
55 A. 728, 65 N.J.Eq. 681. 


N.Y.—Orser v. Orser, 24 N.Y. 51; 
Lewis v. Lewis, 11 N.Y. 220 [aft 13 
Barb. 17]; In re Redway’s Will, 265 
INE MCAS 348, 238 App.Div. 653; Matter 
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tion arising therefrom.’ 
necessarily overcome even by testimony of one or all 
of the subscribing witnesses, adverse to the due exe- 
cution of the will.7* 


-execution of the will, 


a 
[§§ 798-799 


may be rebutted or overcome by 
notwithstanding the attestation 


clause, the evidence may show that the will was not 
properly executed,’° clear and satisfactory proof is 
required to overcome the recitals in a proper attes- 
tation clause’! and the presumption of due execu- 


2 


Such presumption is not 


Testimony, however, of a wit- 


of Nash, 78 N.Y.S. 449, 76 App.Div. 
212; 12 N.Y.Ann:Cas. 41; Burke “yv 
Nolan, 1 Dem.Surr. 436; Hopper’s 


Will, Tuck.Surr. 
Tuck.Surr. 243. 


Or.—In re Mendenhall’s Will, 72 P. 
38,0 Ve Enh Sos 043 Oraco 42. 


Utah.—In re Dong Ling Hing’s Es- 
tate, 2 P*(2d) 902, 78 Utah 324. 


[a] Thus (1) an attestation clause 
may be overcome by the attesting wit- 
nesses themselves, by other witness- 
es, or by facts and circumstances ir- 
reconcilable therewith. In re Sutter- 
lin’s Will, 132 A. 115, 99 N.J. Ba. 363 
[rev 128 A. 624, 98 N-J.Wq? )307Ie 
Bioren v. Nesler, 78 A. 201, 77 N.J.Eq. 
560. (2) Where the hearing for pro- 
bate is held within one year after 
recitals in the 
attestation clause yield to the mutual 
recollection of the subscribing wit- 
nesses. In, re Redway’s Will, 265 N. 
Y.S. 848, 238 App.Div. 653. 


70. Woolley v. Woolley, 95 N.Y. 
231; In re Rapp’s Will, 184 N.Y.S. 794, 
194 App.Div. 88; In re Kunkler’s Will, 
147 N.Y.S. 1094; In re Solomon’s Es- 
tate, 145 N.Y.S. 528; In re Wilm’s Es- 
tate, 196 N.W. 255, 182 Wis. 242. 


71. In re Grant’s Will, 135. Nowe 
833, 149 Wiis. 330; O’Hagan’s Will, 40 
N.W. 649, 73 Wis. 78, 9 Am.S.R. 763; 
ae Lewis’ Will, 7 N.W. 829, 51 Wis. 
LOX. , 


72. In re Warren’s Estate, 4 P.(2d) 
635, 138 Or. 283, 79 A.L.R. 389; Im re 
Taylor’s Estate, 165 N.W. 1079, 39 S. 
D. 608; In re Schneider’s Will, 235 
N.W. 412, 204 Wis. 94. 


Attestation clause as raising pre- 
sumption of due execution as therein 
recited see supra § 749. 


73. Md—wWoodstock College 
Baltimore County vy. Hankey, 99 
962, 129 Md. 675. 


Minn.—Lott v. Lott, 218 N.W. 447, 
174 Minn. 13. 


Mo.—German Evangelical Bethel 
Church of Concordia v. Reith, 39 S.W. 
(2d) 1057, 327 Mo. 1098, 76 A.L.R. 604. 


RN ge a re Seymour’s Will, 114 A. 
La C 

Or.—In re Warren’s Estate, 4 P.(2d) 
635, 138 Or. 288, 79 A.U.R. 389; 


[a] Point discussed.—‘The pre- 
sumption is not alone that the wit- 
nesses if present would say the will 
was duly executed. That sort of pre- 
sumption would disappear in the light 
of their actual testimony. But it is 
more than that; it is presumptive 
evidence that the will was in fact 
duly executed, and subsists as against 
their assertions to the contrary. It 
tends to contradict and impeach them, 
and, having inherent probative force, 
presents a jury question no matter 
how convincing the evidence to the 
contrary may be.” German Evangeli- 
cal Bethel Church vy. Reith, 39 S.W. 
ne 1057, 327 Mo. 1098, 76 A.L.R. 604, 


tI 


378; Lawrence’s Will, 


of 
A. 


After lapse of forty years.— 


For later cases, developments and changes in the law see Annotativas, same title and section number. 


veo 


§§ 799-801] 


ness that he did not read the attestation clause, and 
did not know its contents,’* or that at the time he 
affixed his signature as witness no attestation clause 
appeared above it,7> overcomes any presumption 
arising from its recitals. 


“[§ 800] (c) Attesting Witnesses—aa. In General. 
The testimony of the attesting witnesses is the best 
evidence of the execution of the will;7® it is entitled 
to serious consideration®’ and great weight**® on 
account of their direct participation in the transae- 
tion;*® and in particular cases it may be sufficient to 
establish due execution of the will,8® or at least to 
make a prima facie case.*1 However, the testimony 
of subseribing witnesses is not always or necessarily 
eontrolling*? or conelusive;** and it is not entitled 
to greater weight than the testimony of other wit- 
nesses where it relates to matters which transpired 
at a time and place other than that of attestation.’ 
In particular eases the testimony of attesting wit- 
nesses may be insufficient to prove the due execution 


Woodstock College of Baltimore Coun-| Will, 145 
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N.Y.S. 838, 
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of the will.85 


Identity of paper or papers as will; alteration or 
interlineation. The testimony of subseribing wit- 
nesses is insufficient to entitle the will to probate 
where they cannot identify the instrument as the 
one they attested.8° Where the will consists of more 
than one sheet of paper, separate unsigned sheets 
must be identified as parts of the will by the attest- 
ing witnesses.87 In some eases the testimony of at- 
testing witnesses may be sufficient,** while in other 
cases it may be insufficient,*® to prove that a partic- 
wlar alteration or interlineation in a will was made 
before, or existed at, the time of execution of the 
will. 


[§ 801] bb. Veracity.°° The probate of wills 
does not depend on the veracity of subscribing wit- 
nesses;?t they are not, merely because they are 
subseribing witnesses, to be regarded as more or less 
truthful than other witnesses;9* the court is not 
obliged to believe them,®* and where it considers 
Sufficiency of other evidence con- 


84 Misc. 336; 


ty v. Hankey, 99 A. 962, 129 Md. 675. 


{c] Testimony based on mere dis- 
claimer of recollection is of no value 
to contradict statements in the at- 
testation clause. In re Levy’s Will, 
256 N.Y.S. 109, 235 App.Div. 819. 


74 Connery v. Connery, 132 N.W. 
448, 166 Mich. 601. 

75. Reynolds v. Massey, 122 So. 
29, 219 Ala. 265. 

76. Rogers v. Diamond, .13 Ark. 


474; Smith v. Young, 99 So. 370, 1384 
Miss. 738; Freeman vy. Freeman, 76 
S.E. 657, 71 W.Va. 303 


[a] Statute, in Alabama, ‘recog- 
nizing a rule of ancient origin firmly 
grounded in the law of evidence, 
makes the testimony of the subscrib- 
ing witnesses the best evidence of 

. due execution and attestation.” 
Reynolds v. Massey, 122 So. 29, 219 
Alan 265, 271: 


77. Inre Riley’s Estate, 300 P. 159, 
163 Wash. 119. See Kuehne v. Mal- 
ach, 121 N.E. 391, 286 Ill. 120 (the 
testimony of subscribing witnesses 
is often entitled to great considera- 
tion). 


78. Orser v. Orser, 24 N.Y. 51; Cul- 
pepper v. Robie, 154 S.E. 687, 155 Va. 
64. 


79. Orser v. Orser, ‘24 IN a DLs 
80. D.C.—Moore v. Moore, 47 App. 
IBNON Gilkey 


I1l1.—Thornton v. Herndon, 145 N.E. 
6038, 314 Ill. 360; King v. Westervelt, 
120 N.E. 241, 284 Ill. 401; Moody v. 
Found, 69 N.E. 831, 208 Ill. 78; Doran 
v. Mullen, 78 Ill. 342. 


Ky.—Leary v. Leary, 262 S.W. 293, 
203 Ky. 344; Reynolds v. Sevier, 176 
S.W. 961, 165 Ky. 158, L.R.A.1915E 
593; Welch v. Welch, 2 T.B.Mon. 83, 
15 Am.D. 126. 


Mass.—Tilden y. Tilden, 
110. 


Mo.—Pinson y. Jones, 221 S.W. 80; 
Padgett v. Pence, (App.) 178 S.W. 
205. 

N.J.— Farley v. Farley, 26 A. 178, 
50 N.J.Eq. 434. 


N.Y.—In re Ewen’s Will, 200 N.Y.S. 
579, 206 App.Div. 198; In re Kind- 
berg’s Will, 126 N.Y.S. 33, 141 App. 
Div. 188; Mock v. Kaufman, 82 N.Y.S. 
310, 84 "App. Div. 65; In re Smart's 
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Matter of Van Houten’s Will, 37 N.Y. 
S. 39, 15 Misc. 196; Matter of Carey’s 
Will, 36 N.Y.S. 817, 14 Misc. 486 {aff 
49 -N.Y.S. 32, 24 App. Div. S31); In re 
Carpenter’ s Will, 145 NYS. 365. 


[a] Witnesses not previously ac- 
quainted with testator.—(1) While 
the evidence of attesting witnesses 
who had previously known the testa- 
tor would be more satisfactory (Marx 
v. McGlynn, 88 N.Y. 357), (2) it can- 
not be said as a matter of law that 
the evidence of attesting witnesses 
who had no previous acquaintance 
with the testator is not sufficient, 
standing alone, to establish the due 
execution of the will (Marx v. Mc- 
Glynn, supra; In re Hock’s Will, 129 
N.Y.S. 196, 74 Mise. 15, 8 Mills 415). 


{[b] It is mot esSential to prove 
more (1) by the witnesses present at 
the execution of the will than the 
identity of the instrument, that they 
saw the testator subscribe or make 
his mark, and that, when doing so, he 
was of sound disposing mind, mem- 


Ony, Sand understanding. In? re 
White’s Hstate, 105 A. 549, 262 Pa. 
NO PAN) The attesting witnesses 


need not testify to an express ac- 
knowledgment of the will by the tes- 


tator. Reed v. Hendrix’s Ex’r, 201 S. 
W. 482, 180 Ky. 57, L.R.A.1918E 423. 
81. Ga.—Hall v. Hall, 18 Ga. 40. 

I1l.— Dial v. Welker, 163 N.E. 772, 


332 Ill. 509; Canatsey v. Canatsey, 22 
N-E. 595, 130 115-397. 


Ky.—Hall v. Hall, 155 S.W. 755, 153 
Lin pote 


Miss.—Smith v. Young, 99 So. 370, 
134 Miss. 738. 


Pa.—Brehony v. Brehony, 137 A. 
260, 289 Pa. 267. 
82. Kuehne y. Malach, 121 N.E. 


391, 286 Ill. 120; Orser v. Orser, 24 
N.Y. 51; Burke y. Nolan, 1 Dem.Surr. 
(N.Y.) 440. 


[a] Law does not clothe attesting 
witness with absolute power to defeat 
the will by testifying that some pre- 
scribed formality was omitted. In re 
Christenson’s Estate, 150 N.W. 213, 
128 Minn. 17, L.R.A.1916C 1214, Ann. 
Cas.1916D 1101. 


3. In re Gordon’s Estate, 279 P. 
625, 48 Idaho 171; Abbott v. Abbott, 
2 N.W. 810, 41 Mich. 540; In re Dey- 
ton’s Will, 99 S.E. 424, 177 N.C. 494. 


tradicting testimony of subscribing 
witnesses, to establish execution or 
nonexecution see infra § 806. 


84. In re Edens’ Will, 109 S.E. 269, 

182 N.C. 398. 

85. Kaul v. Lyman, 102 N.®. 212; 
259 Ill. 30; In re Kohley’s Estate, 65 
N.E. 699, 200 Ill. 189, 8 Prob.Rep.Ann. 
390; In re Rapp’s Will, 184 N.Y.S. 794, 
194 App.Div. 88; In re Crill’s Estate, 
207 N.Y.S. 775, 124 Mise. 134 [aff 2117 
N.Y.S. 908, 214 App.Div. 849]; In re 
Harty’s Estate, 148 N.Y.S. 1052, 85 
Mise. 628. 


[a] Particular matters.—In some 
cases the testimony of attesting wit- 
nesses has been held insufficient to 
show that the testator: (1) Signed 
before the witnesses signed. Sim- 
mons v. Leonard, 18 S.W. 280, 91 
Tenn. 183, 30 Am.S.R. 875. (2) Ac- 
knowledged his signature. Matter of 
Booth’s. Will, 6-IN.Y.S; 41,--58° Hun 
629, 2 Silv.Sup. 213. 


86. Crowley v. Crowley, 80 IIl. 469; 
m re Rhoads’ Hstate, 88 A. 71, 241 Pa. 


87. Goethe v. Browning, 
362, 146 S.C. 7. 


88. Gongaware v. Donehoo, 100 A. 
264, 255 Pa. 502. 


g9. In re Atkinson’s Estate, 115 
A. 370, 93 N.J.Eq. 139; Guerin v. 
Hunt, EO Seb ST, fs) SCs: 


90. Conflict in testimony of two 
subscribing witnesses see infra § 804. 


91. Hutchison y. Kelly, 114 N.E. 
1012, 276 Ill. 438; Abbott v. Abbott, 
2N.W. 810, 41 Mich. 540. 


[a] Testator must be protected by 
courts and juries, so far as is per- 
mitted by statute, against false or 
corrupt subscribing witnesses. Stuck 
v. Howard, 104 So. 500, 213 Ala. 184. 


92. Oliver v. Oliver, 172 N.B. '917, 
340 Ill. 445; Valentine v. Second Bap- 
tist Church of Chicago, 127-N.E. 178, 
293 Ill. 71; Abbott v. Abbott, 2 N.W. 
810, 41 Mich. 540. 


93. Rice v. Monroe, 196 P. 756, 108 
Kan. 526; Matter of Fitzgerald, 68 N. 
Y.S. 632, 33 Misc. 329. See Kuehne v. 
Malach, 121 N.E. 391, 286 Ill. 120 
(deeming the testimony of one at- 
testing witness to be so unreasonable 
and contradictory as to justify disbe- 
lief in many particulars). 
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them unworthy of belief, it may disregard their tes- 
However, subscribing witnesses are not 
to be disbelieved as to important matters merely be- 
cause they may be mistaken as to details which may 
not have impressed them as important at the time 


timony.?# 


of the transaction.®® 


Contradictory statements made out of court are, 
in the case of attesting witnesses, of little, if any, 
weight or value for impeachment purposes. 


Testimony in denial of execution. 
timony of attesting witnesses denying or impeach- 
ing the execution of the will is to be considered®* 
and may be sufficient in some cases. to prevent pro- 
bate,®*® it is to be viewed with caution and suspi- 
cion,®® it is usually entitled to little credence,’ and 
proponent, obliged to call them as witnesses,” is not 


bound thereby.’ 
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ollection.* 
the recollection 


[§§ 801-802 


The probate of wills does not depend on 


of subscribing witnesses.° While 


mere negative testimony as to execution which may 
result from failure of memory is not of so much 
weight as positive testimony,® the court will, in the 


absence of any question of mental incapacity or un- 


While the tes- 


due influence, relax somewhat the requirement of 
proof and admit the will to probate where the infer- 
96 ence is fairly deducible that it was duly executed and 
the failure of the subscribing witnesses to testify 
fully or positively as to all details may well be 
referred to lack of recollection.* 
of a will may be sufficiently proved by subscribing 
witnesses testifying according to their best recol- 
lection® or testifying to their belief,® or that they 
never attested a will not executed with due formali- 
ties.!° In the ease of* a will offered a long time after 


The due execution 


execution, the same positiveness of memory of the 


[§ 802] cc. Lack of Positiveness; Imperfect Rec- 


94 King v. King, 134 So. 827, 161 
Miss. 51. 


95. Davis v. Elliott, 36 A. 1092, 55 
N.J.Eq. 473. 


96. In re Huber’s Will, 170 N.Y.S. 
901, 103 Misc. 599 [aff 175 N.Y.S. 906, 
188 App.Div. 882]; In re Hoffman’s 
Will, 148 N.Y.S. 357, 86 Misc. 365, 12 
Mills Surr. 289; In re Mittnacht’s 
Will, 146 N.Y.S. 171. 

97. Inre Sizer’s Will, 88 N.E. 1132, 
195 N.Y. 528. 

98. In re Sarauw’s Will, 5 N.Y.S. 


511, 52 Hun 615, 1 Silv.Sup. 544 [aff 
2N.Y.S. 629 (aff 26 N.B. 757, 125 N.Y. 


734)]; In re Conway’s Will, 222 N.Y. 
S: 268, 129 Mise. 361; McCord v. 
Lounsbury, 5 Dem.Surr. (N.Y.) 68; 


Irwin vy. Irwin, 1 Redf.Surr. (N.Y.) 
495. 


99. Massey v. Reynolds, 104 So. 
494, 213 Ala. 178; In re Novotny’s Es- 
tate, 271 P. 923, 273 P. 58, 94 Cal.App. 
782; Ray v. Koenigsmarck, 161 N.E. 
124, 329 111. 588; Jenkins v. White, 131 
N.E. 634, 298 Ill. 502; Kuehne v. Mal- 
ach, 121 N.E. 391, 286 Ill. 120; In re 
Warren’s Estate, 4 P.(2d) 635, 138 Or. 
288, 79 A.L.R. 389. 


[a] Witnesses so testifying are 
Subject to severe criticism.—Beck v. 
Lash, 136 N.E. 475, 303 Ill. 549. 


1. Ind.—Stevens v. Leonard, 56 N. 
HE. 27, 154 Ind. 67, 77 Am.S.R. 446, 5 
Prob.Rep.Ann. 369. 


Ky.—McMeekin v. 
Bush 79. 


Mo.—Hughes v. Rader, 82 S.W. 32, 
183 Mo. 630. 


N.J.—In re Halton’s Estate, 161 A. 
809, 111 N.J.Eq. 143; Garrison v. Gar- 
rison’s Ex’rs, 15 N.J.Eq. 266. 


N.Y.—In re Cottrell’s Will, 95 N.Y. 
329, 5 N.Y.Ciy.Proc. 340. 


Ohio.—Stark v. Cress, 22 Ohio Cir. 
Ct.N.S. 88; In re Stacey, 6 Ohio S.& 
G.P. 499, 7 Ohio N.P. 277. 


Pa.—Beswick’s Bst., 30 Pa.Co. 419. 


Va.—Cheatham v. Hatcher, 30 
Gratt. (71 Va.) 56, 32 Am.R. 650; 
Lamberts v. Cooper’s Ex’r, 29 Gratt. 
(70 Va.) 61; Young v. Barner, 27 
Gratt. (68 Va.) 96. 


W.Va.—Ward v. Brown, 44 S.E. 488, 
53 W.Va. 227; Webb v. Dye, 18 W.Va. 
376. 

[a] Testimony reflects on credibil- 


ity of witnesses.—Stuck v. Howard, 
104 So. 500, 213 Ala. 184. 


McMeekin, 2 


[b] ™estimony has little probative 
value.—Allgeyer v. Allgeyer’s Ex’rs, 
51 S.W.(2d) 445, 244 Ky. 450. 


2. See infra § 804. 


3. Mayer v. Sohrenkler, 121 N.E. 
604, 286 Ill. 324; Lott v. Lott, 218 N. 
W. 447, 174 Minn. 13; In re Halton’s 
Estate, 161 A. 809, 111 N.J.Eq. 143; 
In re Beeman’s Will, 222 N.Y.S. 340, 
129 Mise. 437 [rev on other grounds 
222 N.Y.S. 751, 221 App.Div. 1297;—in 
re Hock’s Will, 129 N.Y.S. 196, 74 
Misc. 15, 8 Mills Surr. 415. 


4. ack of recollection of one at- 
testing witness see infra § 804. 


5. Ill.—Hutchison v. Kelly, 114 N. 
HB. 1012, 276 Ill. 438. 


Mich.—Abbott v. Abbott, 
810, 41 Mich. 540. 


N.Y.—Wyman v. Wyman, 103 N.Y.S. 
64, 118 App.Div. 109; In re Johnson’s 
Will, 223 N.Y.S. 843, 130 Misc. 514. 


Tex.—Allen v. Massey, (Civ.App.) 
236 S.W. 501 [aff (Commn.App.) 248 
S.W. 1067]. 


vVt.—In re Smith’s Will, 92 A. 223, 
88 Vt. 259. 


[a] Probate is not necessarily pre- 
vented by (1) a failure or defect of 
memory (Gillis v. Gillis, 23 S.E. 107, 
96 Ga. 1, 51 Am.S:R. 121, 30) LARA. 
143) (2) or a bewildered memory (In 
re Clarke’s Will, 167 N.Y.S. 161 [aff 
171 N.Y.S. 1081, 185 App.Div. 905]) 
on the part of any or all of the sub- 
scribing witnesses. 


[b] It is not necessary that at. 
testing witnesses shonld remember 
(1) every circumstance concerning 
the execution of the will or every 
word or act of the testator. Thomp- 
son'v. Karme, 108 N.E.: 1001, 268 Il. 
168.. (2) “It is not singular or un- 
usual for attesting witnesses not to 
be able to remember all that occur- 
red at the execution ‘of the will.” 
Rupp v. Jones, 124 N.B. 560, 562, 289 
TH 596: 


[ec] Statute relating to the execu- 
tion of wills and requiring certain 
things to be done does not require 
that the witnesses shall be able to 
state from recollection that such 
things were done. Matter of Kellum, 
tN is pee laa 


[ad] Courts and juries must pro- 
tect and safeguard testator, so far as 
the statute permits, from forgetful 
attesting witnesses. Stuck v. How- 
ard, 104 So. 500, 218 Ala. 184. 


[e] Details.—(1) “We know of no 


2 N.W. 


authority holding that proof of the 
due execution of a will with the for- 
malities and under the circumstances 
required by law must depend upon the 
definite recolleetion of details by wit- 
nesses whose memories, in the nature 
of things, may be expected to grow 
dim with reference to the details of 
the event, because the witnesses have 
no reason to keep the impress of such 
things upon their minds throughout 
the years that may elapse before it 
becomes of any practical concern to 
anybody whether they remember or 
forget.” Allen v. Massey, (Tex.Civ. 
App.) 2386 S.W. 501, 503. (2) “We 
do not think that a slight lapse of 
memory on the part of one or the 
other witness, as to the precise de- 
tails of an unimportant incident, to 
which his attention may not have 
been particularly directed, is suffi- 
cient to raise a doubt as to the verac- 
ity of these witnesses, or as to the 
truth and accuracy of their recollec- 
tion of the fact of the execution of 
the instrument.” Bugnao v. Ubag, 14 
Philippine 163, 166. 


Proof of execution, where memory 
of attesting witnesses is faulty, by: 


Attestation clause and other evidence 
see supra § 799. 


Extrinsic evidence see infra § 806. 


6. Tilden v. Tilden, 13 Gray 
(Mass.) 110; McKinley v. Lamb, 56 
Barb. (N.Y.) 284. 


[a] Admission of poor memory.— 
The admission of an attesting witness 
on cross-examination that his mem- 
ory is very poor must be considered 
in connection with his testimony that 
the will was not executed in com- 
pliance with the statutes. Matter of 
Eldred’s Will, 96 N.Y.S. 435, 109 App. 
Dive gi. F 


7. Mock v. Kaufman, 82 N.Y.S. 
310, 84 App.Div. 65; In re Sever- 
ance’s Will, 161 N.Y.S. 452, 96 Misc. 
384, 17 Mills Surr. 255. 


8. In re Nussbaum’s Estate, 
N.Y.S. 448. 


9. Craig v. Craig, 56 S.W. 1097, 
156 Mo. 358; Matter of De Haas’ Will, 
46 N.Y.S. 189, 19 App.Div. 266 [dism 
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55 N.E. 1094, 160 N.Y. 695]; Bes- 
wick’s Hst., 30 Pa.Co. 419; In re Cul- 
len, 43 N.S. 149. 

10. - Pate’s Adm’r v. Joe;> 3 Zen 


Marsh. (Ky.) 113; Gwinn v. Radford, 
2 Litt, (Ky.) 137; Matter of Kind- 
berg’s Will, 126 N.Y.S. 38, 141 App. 
Div. 188. 


SS SS a ee a ee a a 
For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 802-804] 


witnesses is not required as ordinarily.’ 


Lawyer or layman. 


[§ 803] dd. Former Testimony. 


making the testimony of the attesting witnesses in 
the proceeding to probate the will admissible in a 
subsequent contest,+? and providing that it is to have 
such weight as the jury shall think it may deserve,!4 
it may be sufficient to establish prima facie the exe- 
However, such former testi- 
mony is not essential evidence on the issue of due 
An ex parte order of pro- 
bate entered by the clerk of court and merely stat- 
ing that the will. was fully proved by the oaths of 
the subscribing witnesses is not entitled, on the trial 


eution of the will.15 


execution of the will.1® 


11. Welty v. Welty, 8 Md. 15; 
Matter of Brissell’s Will, 45 N.Y.S. 
122, 16 App.Div. 137; Cheeney  v. 
Arnold, 18 Barb. 434 [aff 15 N.Y. 345, 
69 Am.D. 609]; Nicholson v. Myers, 
3 Dem:Surr. (N.Y.) 193. 


12. Neiheisel v. Toerge, 
Sur. (CN. .)i7330: 


4 Redf. 


13. See supra § 767. 
14. See statutory provisions. 
15. Cummings v. McDonnell, 66 


So. 717, 189 Ala. 96; Egan v. Moellen- 
brock, 153 N.E. 600, 322 Ill. 426; Grace 
v. Grace, 110 N.E. 784, 270 Ill. 558; 
Billings v. Burke, 191 Ill.App. 435. 


16. Kersey v. Lovell, 132 N.E. 763, 
ZI9 ALM. 6115 


17. Dickens v. 
168 S.E. 610. 


18. Wumber of witnesses required 
to establish: 


Holographic will see infra § 825. 
Lost will see infra § 822. 
Nuncupative will see infra § 826. 


19. Williams v. Morehead, 77 So. 
658, 116 Miss. 653; Will of Johnson, 
175 Wis. 1; Bowman v. Hodgson, L.R. 
1 P.&D. 362; Oakes v. Uzzell, 75 Sol.J. 
543. 


20. U.S.—Davis v. Mason, 
503, 7 L.Ed. 239 (in Kentucky). 


Conn.—Field’s Appeal, 36 Conn. 277. 


Ind.—Wiley v. Gordan, 104 N.E. 500, 
181 Ind. 252; Hayes v. West, 37 Ind. 
oe 


Ky.—Holden v. Bennett, 49 S.W. 
(2d) 568, 243 Ky. 667; Tackett v. 
Tackett, 265 S.W. 336, 204 Ky. 831; 
Doyle v. Brady, 185 S.W. 1133, 170 Ky. 
316; Griffith’s Ex’r v. Griffith, 5 B. 
Mon. 511; Hall v. Sims, 2 J.J.Marsh. 
509; Welch v. Welch, 2 T.B,Mon. 83, 
15 Am.D. 126; Overall v. Overall, Litt. 
Sel.Cas. 501; Harper v. Wilson, 2 A. 
K.Marsh. 465; Lindsay’s Heirs v. Mc- 
Cormack, 2 A.K. Marsh. 229, 12 Am. 
D. 387. 

La.—Bouthemy v. Dreux, 12 Mart. 
639. 

Md.—Deakins v. Hollis, 7 Gill & J. 
311; Collins v. Hlliott, 1 Harr.&J. 1. 


N.J.—Den ex dem. Mickle v. Mat- 
lack, 17 N.J.Law 86; Den ex dem. 
Compton v. Mitton, 12 N.J.Law 70; 
Jackson v. Vandyke, 1 N.J.Law 28; 
Ward v. Wilcox, 51 A. 1094, 64 N.J.1q. 
303 [aff 54 A. 1125, 65 N.J.Hq. 397]; 
Wyckoff v. Wyckoff, 16 N.J.Eq. 401; 
Whitenack v. Stryker, 2 N.J.Eq. 8. 


Bonnewell, (Va.) 


AEST. 


Where a lawyer is an attest- 
ing witness, he is far more likely to remember ac- 
eurately what was said and done on the occasion of 
the execution of the will than an attesting witness 
who knows nothing about the exeeution of wills.!? 
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eured.!® 
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« 


of an issue devisavit vel non, to any weight as evi- 
dence of what the attesting witnesses testified to.*? 


[§ 804] ee. Number 
General. At least one of the attesting witnesses 
must be called if his presence in court can be se- 
Both at common law and under some stat- 


of Witnesses!’—(aa) In 


utes, a will may be proved, without calling the other 


Under a statute 


R.I.—Sprague v. Luther, 8 R.I. 252. 


S.C.—Welch v. Welch, 43 S.C.L. 133; 
Howell v. House, 9 S.C.L. 80. 


Tex.—Stephenson v. Stephenson, 25 
S.W. 649, 6 Tex.Civ.App. 529. 


Va.—Cheatham v. Hatcher, 30 
Sncenen (Ch \Weey Is © SiH wenantu Sen KOS 
Johnson vy. Dunn, 6 Gratt. (47 Va.) 


625; Jesse v. Parker’s Adm’rs, 6 Gratt. 
(47. Va.) 575° 52 Am.D) 1102); “Pollock 
v. Glassell, 2 Gratt. (43 Va.) 439. 


Eng.—Belbin v. Sheates, 27 L.J.P. 
&M. 56. 


[a] In Wisconsin (1) there is a 
statute permitting the court to grant 
probate on the testimony of one sub- 
Scribing witness in the absence of 
a contest, and it was held in one case 
that the testimony of two subscribing 
witnesses is not necessary where the 
will is contested (In re Jones’ Will, 70 
N.W. 685, 71 N.W. 883, 96 Wis. 427); 
(2) but in a later case it is asserted 
that the common-law rule, except as 
modified by statute, requires the tes- 
timony of all the attesting witnesses 
if they can be produced at the hear- 
ing or trial (Will of Johnson, 183 N. 
W. 888, 175 Wis. 1). 


21. Appeal of Jarboe, 99 A 563, 91 
Conn. 265. 


[a] Right is waived by not insist- 
ing on it before the testimony is 
closed. Field’s Appeal, 36 Conn. 277. 


22. Ala.—Reynolds v. Massey, 122 
So. 29, 219 Ala. 265; Bowling v. Bowl- 
ing, 8 Ala. 538; Apperson v. Cottrell, 
3 Port. 51, 29 Am.D. 239. 


Ark.—Janes v. Williams, 
a lS 


Del.—Rash v. Purnel, 2 Del. 448. 


Ga.—Wells v. Thompson, 78 S.E. 
SOs ON eG ne lel O wa fim le ey vAGIN  Ssaueed ices 
Ann.Cas.1914C 898; Bowen v. Neal, 
72 S.B. 340, 1386 Ga. 859; Gillis v. Gil- 
Lisi 23 Sils 2075.96) Ga. wl bk, Ams Re 
121, 30 L.R.A. 143. 


I1ll.— Hill v. Chicago Title & Trust 
Co, -lb2, NEEL 545, "oe2 DN 42 In re 
Porter’s Will, 140 N.E. 856, 309 Ill. 
220; Mayer v. Schrenkler, 121 N.E. 
604, 286 Ill. 324; Greene v. Hitchcock, 
73 NE. 614, 222 11), 216; In re Koh- 
ley’s Estate, 65 N.H. 699, 200 Ill. 189, 8 
Prob.Rep.Ann. 390; In re Ingalls’ 
Will, 85 N.H. 743, 148 Ill. 287; Canat- 
sey v. Canatsey, 22 N.H. 595, 130 Ill. 
397; In re Hayhurst’s Hstate, 215 Ill. 
App. 315. 


Me.—MeKeen v. Frost, 46 Me. 239. 


Mass.—Howes v. Colburn, 43 N.E. 
125, 165 Mass. 385; Sears v. Dilling- 


31 Ark. 


attesting witness or witnesses, by one competent 
and credible attesting witness testifying to due exe- 
eution and to attestation by the other attesting wit- 
ness or witnesses as well as himself,?° although in 
a contested case the contestant may insist that all 
the attesting witnesses who are within reach of the 
process of the court shall be examined.?+ 
under the wording of, and construction placed on, 
the statutes in a majority of jurisdictions, it is nec- 
essary to produce and examine the full number of 
witnesses required by law to attest a will if they are 
alive, sane, and within the jurisdiction of the court,?? 


While, 


ham, 12 Mass. 358; Chase v. Lincoln, 


3 Mass. 236. 


Miss.—Tyson v. Utterback, 122 So. 
496, 154 Miss. 381, 63 A.L.R. 1188; 
Ward v. Ward, 87 So. 153, 124 Miss. 
697; Martin v. Perkins, 56 Miss. 204; 
Ragland v. Green, 22 Miss. 194; Evans 
Vv. ‘Kvans, 18). Missi” 402. Compare 
Crusoe v. Butler, 36 Miss. 150 (where 
there appears by the face of the will 
to have been the requisite number 
of subscribing witnesses, the will may 
be proved by one, if he proves that 
it was duly attested by the others). 


Mo.—German FEvangelical Bethel 
Church of Concordia v. Reith, 39 S.W- 
(2d) 1057, 1061, 327 Mo. 1098, 76 A.L. 
R. 604 [cit Cyc]; Lindsay v. Shaner, 
236 S.-W. 329," 2919 Mo. 297) Raylene 
Golfinopulos, 233 S.W. 1069; Bell v. 
Smith, 197 S: Ww. 128, 271 Mo. 619; 
Craig v. Craig, 56 S.W. 1097, 156 Mo. 
358. See Lorts v. Wash, 75 S.W. 95, 
175 Mo. 487 (while all the subscrib- 
ing witnesses should be introduced, it 
is not absolutely essential that this 
be done, and a failure to do so 
does not necessarily constitute error). 
Contra Heinbach v. Heinbach, 202 S. 
W. 1123, 274 Mo. 301; Avaro v. Avaro, 
1388 S.W. 500, 285 Mo. 424. é 


N.H.—Whitman v. Morey, 2 A. 899, 
63 N.H. 448. 


N.Y.—Auburn Theological Seminary 
v. Calhoun, 25 N.Y. 422, 82 Am.D. 369 
[rev 38 Barb. 148, 62 Barb. 381]; In re 
Huber’s Will, 168 N.Y.S. 890, 181 App. 
Div. 635; Matter of Sizer’s Will, 113 
N.Y.S. 210, 129 App.Div. 7 [aff 88 N.B. 
1132, 195 N.Y. 528]; In re Stewart’s 
Will, 13 N.Y.S. 219, 59 Hun 618; In 
re Graham’s Will, 9 N.Y.S. 122, 56 


Hun 640; Bogert’s Estate, 4 N.Y.Civ. 
Proce. 446" 6% How Prajsh@ 2a bem: 
Surr. 123; Masters’ Estate, 1 NY. 


Civ.Procs 459; Graber v. Haaz, 2 Dem. 
Surr. 216. See Upton v. Bernstein, 27 
N.Y.S. 1078, 76 Hun 516 (the statute 
applies to probate proceedings but 
not to an action in the supreme court 
wherein it is sought to prove title to 
real property by a devise). 


N.C.—Steadman v. Steadman, 55 S. 
BE. 784, 1438 N.C. 345; Cowles v. Reavis, 
13 S.H. 930, 109 N.C. 417; Armstrong 
v. Baker, 31 N.C. 109; Hampton v. 
(Cahicliawayels Sys INES Bebe 


Ohio.—Mosier v. Harmon, 29 Ohio 
St: 220; In re Watts’ Will, 19 Ohio 
NUPIN.S. 225. 


Pa.—Charles v. Huber, 78 Pa. 448; 
Derr y. Greenawalt, 76 Pa. 239; Car- 
son’s Appeal, 59 Pa. 493; Harding v. 
Harding, 18 Pa. 340; Snyder v. Bull, 
17 Pa. 54; Hock v. Hock, 6 Serg.&R.: 
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at least where the will is contested,?* and a like rule 
obtains in a suit in equity to establish a will,?# it is 
not essential that due execution of the will be prov- 
ed or established by the testimony of all?® or any?® 
of the subscribing witnesses so produced and exam- 
ined. Execution may be sufficiently proved where 
one witness testifies positively to the requisites of 
execution and another does not recollect?’ or de- 


47; In re Evans, 1 Lack.Jur. 13; Giv- 


in v. Green, 10 Phila. 99. 


Philippine.—Cabang v. Delfinado, 34 
Philippine 291; Caguioa v. Calderon, 
20 Philippine 400. 


Tenn.—Jones v. Arterburn, 11 
Humphr. 97; Wheeler vy. Parr, 3 Tenn. 
Civ.A. 374. 


Vt.—In re Sawyer’s Will, 150 A. 128, 
102 Vt. 473. 


See Abbott v. Abbott, 2 N.W. 810, 
41 Mich. 540 (although the statute 
does not require all the subscribing 
witnesses to be sworn ona contest of 
a will, it possibly implies that they 
should be sworn in the probate court, 
and the failure of proponent to pro- 
duce a witness who is within the 
jurisdiction and could reasonahly have 
been produced, is a suspicious circum- 
stance). 


[a] “Reasons upon which this rule 
is founded are that these witnesses 
were selected by the testator for this 
purpose, and they are presumed to 
have better knowledge as to the facts 
than other persons, and some facts 
may be known to them not within the 
knowledge or recollection of others.” 
Reynolds v. Massey, 122 So. 29, 219 
Ala. 265, 271. 


{b] SBarlier rule did not go to this 
extent in some of the foregoing juris- 
dictions. Walker v. Hunter, 17 Ga. 
204 Hunt vy. Johnson, 19 NY. 279; 
Jackson v. Vickory, 1 Wend. (N.Y.) 
406, 19 Am-D. 522; Jackson v. Le 
Grange, 19 Johns. (N.Y.) 386, 10 Am. 
IDE eu 


[ec] Insufficient examination. — It 
is not an “examination” of a sub- 
seribing witness, within the meaning 
of such a statute, to have him say 
only that a signature is his. In re 
Huber’s Will, 168 N.Y.S. 890, 181 App. 
Div. 635. 

{d] More than prescribed num- 
ber (1) of attesting witnesses need 
not be examined (Hart: v. Hart, 125 
N.E. 366, 290 Ill. 476; Stone v. Stone, 
118 N.E. 45, 281 Ill. 474), (2) at least 
where there is no contest of the will 
(In re Hermann’s Will, 145 N.Y.S. 291, 
$3 Misc. 283). 


23. Ala.—Barnett v. Freeman, 
So. 395, 197 Ala. 142. 


Mass.—Finer v. Steuer, 
220, 255 Mass. 611. 


Minn.—In re Christenson’s Estate, 
TSOMENEWViemotes ees inn. 17, SIUARA. 
1916C 1214, Ann.Cas.1916D 1101. 


Miss.—Maxwell v. Lake, 88 So. 326, 
127 Miss. 107. 


N.C.—In re Chisman’s Will, 95 S.E. 
769, 175 N.C. 420. 

Vt.—Thornton’s Ex’rs vy. Thornton’s 
Heirs, 39 Vt. 122. 


[a] In absence of contest, probate 
may be granted, under the express 
terms of some statutes, on the testi- 
mony of only one attesting witness. 
Barney v. Chittenden, 2 Greene 
(lowa) 165; Appeal of Johnson, 141 
N.E. 573, 247 Mass. 92; Goodrich v. 
Hanson, 130 N.E. 675, 238 Mass. 313; 
Cabang v. Delfinado, 84 Philippine 
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152 N.E, 
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291; Jones v. Arterburn, 11 Humpbhr. 
(Tenn.) 97; Rogers v. Winton, 2 
Humphr. (Tenn.) 178. 


24. Bailey v. Stiles, 2 N.J.Eq. 220; 
Hare v. Hare, 5 Beav. 629, 49 Reprint 
722; Bootle v. Blundell, Coop. 136, 10 
Eng.Ch. 136, 35 Reprint 506, 1 Meriv. 
193, 35 Reprint 646, 19 Ves.Jr. 494, 
34 Reprint 600; Binfield v. Lambert, 
Dick. 337, 21 Reprint 299; Grayson v. 
Atkinson, Dick. 158, 21 Reprint 229, 
2 Ves. 454, 28 Reprint 291; McGregor 
v. Topham, 3 H.L.Cas. 132, 10 Reprint 
51 [aff 3 Hare 488, 25 Hng.Ch. 488, 
67 Reprint 474]; Ogle v. Cook, 1 Ves. 
177, 27 Reprint 967; McKenire v. Fra- 
ser, 9 Ves.Jr. 5, 32 Reprint 501; Car- 
rington v. Payne, 5 Ves.Jr. 405, 31 
Reprint 652. 

25. Gillis v. Gillis, 23 S.E. 107, 96 
Gals 5am. Sub 1215530) tke An Eas: 
Matter of Graham, 9 N.Y.S. 122; 


In re Watts’ Will, 19 Ohio N.P.N.S. 
225. 

26. See infra § 806. 

27. Cal.—In re Johnson’s Estate, 


93. 1015, Ws20Call 778) inere Dylers 
Estate, 53 P. 928, 121 Cal. 405. 


Mass.—Dewey v. Dewey, 1 Metc. 
349, 35 Am.D. 367. 


Mo.—Craig v. Craig, 56 S.W. 1097, 
156 Mo. 358. 


N.Y.—In re Bernsee’s Will, 36 N.E. 
314, 141 N.Y. 389; In re Higgins, 94 
N.Y. 554; Matter of Cornell’s Will, 85 
N.Y.S. 920, 89 App.Div. 412; Thomp- 
son v. Leastedt, 3 Hun 395, 6 Thomps. 
&C. 78 [aff 62 N.Y. 634]; Lawrence v. 
Norton, 45 Barb. 448, 30 How.Pr. 232; 
In re Acres’ Will, 219 N.Y.S. 313, 128 
Misc. 254; In re Seymour’s Will, 136 
N.Y.S. 942, 76 Misc. 371, 9 Mills Surr. 
221; In re McCabe’s Will, 134 N.Y.S. 
682, 75 Mise. 35, 8 Mills Surr. 492; 
Matter of Sanderson’s Will, 30 N.Y.S. 


848, 9 Misc. 574; Matter of Board- 
man’s Will, 20 N.Y.S. 60; In re Buck- 
léeyis pWill, 2) NeY.Si 24-9 Peebles: -v. 


Case, 2 Bradf.Surr. 226. 
Ohio.—In re Watts’ Will, 19 Ohio 
N.P.N.S. 225, 228 [quot Cye]. 
Or.—Skinner v. Lewis, 62 P. 528, 
Gl Po bt 40 Orebials 


Pa.—McKee v. White, 50 Pa. 854; 
Vernon v. Kirk, 80 Pa. 218; Green- 
one Greenough, 11 Pa. 489, 51 Am. 


S.C.—Gable v. Rauch, 27 S.E. 555, 
50 S.C. 95; Verdier v. Verdier, 42 S. 
Cie 135. 


Tenn.—Rose v. Allen, 1 Coldw. 28. 


28. Cal.—lIn re Silva’s Estate, 145 
PB. LOLS, L69sCal. 16s Ins res Motzs 
Estate, 69 P. 294, 1386 Cal. 558. 


Ill.—In re Robinson’s Will, 60 N. 
HE. 194, 190 Ill. 95, 6 Prob.Rep.Ann. 
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eee v. Tilden, 18 Gray 


N.J.—In re Halton’s Estate, 161 A. 
809; In re Beggans’ Will, 59 A. 874, 
68 N.J.Eq. 572; Farley y. Farley, 26 
A. 178, 50 N.J.Eq. 484; McCurdy v. 
Neall, 7 A. 566, 42 N.J.Eq. 333. 


N.Y.—In re Hesdra, 28 N.E. 555, 119 


[§ 804 


nies?® some of the requisites. However, where pub- 
lication is denied by both attesting witnesses, it is 
not established by successfully impeaching one of 
them and showing him to be unworthy of belief.?° 
It has been held that the testimony of the witnesses 
may supplement each other so as to afford sufficient 
proof of due execution of the will where neither can 
testify to all the requisites ;°° but there is authority 


N.Y. 615, 2 Silv.A. 488; Tarrant v. 
Ware, 25 N.Y. 425 note; Auburn The- 
ological Seminary v. Calhoun, 25 N.Y. 
422, 82 Am.D. 369; Matter of Carey, 
49 N.Y.S. 32, 24 App.Div. 531; In re 
Merriam’s Will, 16 N.Y.S. 738, 62 Hun 
621. Laffs32 NBs 1624, 136) Neyorosie 
In re Spooner’s Will, 152 N.Y.S. 537, 
89 Misc. 30, 13 Mills Surr. 482; In re 
Jones’ Will, 85 N.Y.S. 294; Kinne v. 
Kinne, 2 Thomps.&C. 391; Matter of 
Stillman, 2*Conn.Surr. 210; Taylor v. 
Wardlaw, 3 Dem.Surr. 51; Troup v. 
Reid, 2 Dem.Surr. 476. 


N.C.—Bell v. Clark, 31 N.C. 239. 


Ohio.—In re Watts’ Will, 19 Ohio 
INEPAN St 22 5. 


Pa.—Rees v. Stille, 88 Pa. 138. 


S.C.—Pearson v. Wightman, 8 S.C. 
L. 336, 12 Am.D. 636. 


Tenn.—Rose v. Allen, 1 Coldw. 23. 


Tex.—Trezevant vy. Rains, 23 S.W. 
890, 85 Tex. 329 [rev 19 S.W. 567]. 


30 


Va.—Cheatham v. Hatcher, 
Gratt. (71 Va.) 56, 32 Am.R. 650. 
Eng.—Pilkington v. Gray, [1899] 


App.Cas. 401. 


See Bugnao v. Ubag, 14 Philippine 
163, 166 (“a number of contradictions 
in the testimony of alleged subscrib- 
ing witnesses to a will as to the cir- 
cumstances under which it was ex- 
ecuted, or even a Single contradiction 
as to a particular incident, where the 
incident was of such a nature that 
the attention of any person who was 
present must have been directed to 
it, and where the contradictory state- 
ments in regard to it are so clear and 
explicit as to negative the possibility 
or probability of mistake, might well 
be sufficient to justify the conclu- 
sion that the witnesses could not pas- 
sibly have been present, together, at 
the time when it is alleged the will 
was executed; but the apparent con- 
tradiction in the testimony of the 
witnesses in the case at bar falls 
short of raising a doubt as to their 
veracity”). 


[a] Slight discrepancies as to de- 
tails (1) do not prevent probate 
where there is no disagreement as to 
the main facts and no necessary for- 
mality is shown to have been omit- 
ted. Dack Vv. Dack/ 84 Neyo 6663) im 
re Caffrey’s ‘Will, 161 NcY.S.. 277) 174 
App.Div. 398 [aff 159 N.Y.S. 99, 95 
Mise. 466 (aff 116 N.E. 1038, 221 N.Y. 
486)]; In re Ballard’s Estate, 155 P. 
894, 56 Okl. 149; Jocson v. Jocson, 46 
Philippine 701. (2) An explainable 
contradiction among subscribing wit- 
nesses as to the hour of execution is 


not fatal. Matter of Garces, 1 Philip- 
pine 156. 
29. In re Williams’ Will, 145 P. 


957, 50 Mont. 142. 


30. Ark.—Rogers v. Diamond, 13 
Ark, 474. 

Mass.—Hogan vy. Grosvenor, 10 
Mette. 54, 43 Am.D. 414; Dewey v. 


Dewey, 1 Metc. 349, 35 Am.D. 367. 


N.J.—In re Cook’s Hstate, 166 A. 
aay Lh3s Nod. Boo 225s 


Ohio.—In re Watts’ Will, 19 Ohio 


eee" 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to the contrary.*+ 


‘[§ 805] (bb) Excuses for Nonproduction of Wit- 
The probate of a will is not prevented by 
a failure to produce all of the attesting witnesses 
where it is impossible to produce all of them®? be- 
eause one is out of the jurisdiction®® or cannot be 
found,** or is dead,*® insane,*® or incompetent as a 
~ witness at the time of the trial.?7 
execution of the will may be proved by a single wit- 
ness, if one only ean be produced,?* and proof of due 
attestation by the requisite number may be made 


nesses. 


In such eases the 
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Indeed, under some statutes, proof of the handwrit- 


by proving the handwriting of the other or others.*® 


ING UNGS. 225. 
S.C.—Welch v. Welch, 43 S.C.L. 1338. 


Tenn.—Wheeler v. Parr, 3 Tenn. 
Giv.A. 375. 

ol. Matter v. Ruser, 19 N.Y.St. 
791, 6 Dem.Surr. 31; McClure v. Red- 
man, 107 A. 25; 263 Pa.405; Derr. v. 
Greenawalt, 76 Pa. 239; Hock v. Hock, 
6 Serg.&R. (Pa.) 47; Kris’s Estate, 30 
Pa.Dist. 166. 


[a] Both witnesses must testify 
to publication of the will by the tes- 
tator, and that they signed it at his 


request. In re Huber’s Will, 168 N. 
¥.S, 890, 181 App.Div. 635. 
32. Wells v. Thompson, 78 S.E. 


$23, 140 Ga. 119, 47 L.R.A.N.S. 722, 
Ann.Cas.1914C 898; In re Kearns’ Hs- 
tate, 16 Pa.Dist.&Co. 234. 


Sufficiency of proof of handwriting 
where all attesting witnesses are dead 
see infra § 809. 


33. Ala.—Bowling v. Bowling, 8 
Ala. 538. 


Iowa.—In re Hull’s Will, 89 N.W. 
979, 117 Iowa 738. 


Me.—McKeen v. Frost, 46 Me. 239. 


Mich.—In re Walsh’s Estate, 163 N. 
suf 70, 196 Mich. 42, Ann.Cas.1918E 
LW 


N.J.—Bailey v. 
220. 


N.Y.—Cornwell v. Wooley, 1 Abb. 
Dec. 441, 3 Keyes 378, 2 Transcr.A. 
380, 4 Abb.Pr.N.S. 40, 48 How.Pr. 475 
[aff 47 Barb. 327]; Matter of Clark’s 
Rta OND YcOmnosds vo) Haun 470s 
Swenarton v. Hancock, 22 Hun 38 [aff 
84 N.Y. 653, 9 Abb.N.Cas. 326 (364) ]. 


Philippine.—Cabang v. Delfinado, 
34 Philippine 291. 

R.I.—Maynard v. Jacobs, 141 A. 616, 
49 R.I. 224 [rearg den 142 A. 167]. 


Eng.—Hare v. Hare, 5 Beav. 629, 49 
Reprint 722; Woods vy. Stane, 8 Price 
613, 146 Reprint 1313; Carrington v. 
Payne, 5 Ves.Jr. 405, 31 Reprint 652. 


34. Ga.—Brown v. McBride, 58 S. 
BE. 702, 129 Ga. 92. 


Mass.—Finer v. 
220, 255 Mass. 611. 


Minn.—In re Hennes’ Hstate, 83 N. 
W. 439, 81 Minn. 30. 


S.C.—Watkins v. Watkins, 47 S.C. 
66. 


Stiles, 2 N.J.Eq. 


Steuer, 152 N.E. 


L. 


Tenn.—McDonald vy. McDonald, 5 
Yerg. 307. 


Eng.—Binfield v. Lambert, Dick. 
337, 21 Reprint 299; Matter of Hux, 
46 L.J.P.D.&Adm. 39; McKenire v. 
Fraser, 9 Ves.Jr. 5, 32 Reprint 501. 


35. Ala.—Woodroof vy. Hundley, 32 
So. 570, 133 Ala. 395. 


N.J.—Miller v. Van Dyk, 9 A. 372; 
Bailey v. Stiles, 2 N.J.Eq. 220. 


N.Y.—Matter of Wear’s Will, 116 
N.Y.S. 304, 131 App.Div. 875; Simp- 


son’s Will, 2 Redf.Surr. 29. 


N.C.—In re Hedgepeth’s Will, 63 S. 
BH. 1025, 150 N.C. 245. 


R.I.—Maynard v. Jacobs, 141 A. 616, 
49 R.I. 224 [rearg den 142 A. 167]. 


Tenn.—Walker v. Verble, 5 Tenn. 
Civ.A. 651. 


Eng.—Lorton v. Kingston, 5 Cl.&F. 
264, 7 Reprint 406; Bootle v. Blun- 
dell, Coop. 136, 10 Eng.Ch. 136, 35 Re- 
print 506, 1 Meriv. 193, 35 Reprint 646, 
19 Ves.Jr. 494, 34 Reprint 600. 


86. Bailey v. Stiles, 2 N.J.Ea. 220; 
Bootle v. Blundell, Coop. 136, 10 Hing. 
Ch. 136, 35 Reprint 506, 1 Meriv. 193, 
35 Reprint 646, 19 Ves.Jr. 494, 34 Re- 
print 600. 


37. Patten v. Tallman, 27 Me. 17; 
Sullivan v. Sullivan, 72 N.W. 135, 114 
Mich. 189; Hampton v. Garland, 3 
N.C. 147; Loomis v. Kellogg, 17 Pa. 
69. 3 ha 


38. Ala.—Barnewall v. Murrell, 18 
So. 831, 108 Ala. 366; Snider v. Burks, 
4 So. 225, 84 Ala. 58. 


Ark.—Thompson y. King, 129 S.W. 
798, 95 Ark. 549. 
Cal.—Tevis v. Pitcher, 10 Cal. 465. 


D.C.— Kelly v. Moore, 22 App.D.C. 
9 [aff 25°S.Ct. 169, 196 U.S. 38) 949 Li. 


Ed. 376]. 
Ga.—Wells v. Thompson, 78 S.E. 
823, 140 Ga. 119, 47 L.R.A.N.S. 722, 


Ann.Cas.1914C 898. 


Ill.—Glos v. Schildbach, 176 N.E. 
65,344 Ill. 23; Hobart v. Hobart, 39 
N.E. 581, 154 Ill. 610, 45 Am:S.R. 151 
fair 5s TibaApp. 1138315" Robirison, -v. 
Brewster, 30 N.E. 683, 140 Ill. 649, 33 
Am.S.R. 265; Matter of Page, 8 N.E. 
852, 18TH. 576, 59) Am RR. eo. “But 
see Hill v. Chicago Title & Trust Co., 
152 N.E. 545, 322 Ill. 42 (it is other- 
wise where it is impossible to prove 
the signature of the missing wit- 
ness). 


Iowa.—In re Hull’s Will, 89 N.W. 
979, 117 Iowa 738; Scott v. Hawk, 77 
N.W. 467, 107 Iowa 723, 70 Am.S.R. 
228. 


Ky.—Turner v. Turner, 1 Litt. 101. 
Me.—McKeen vy. Frost, 46 Me. 239. 
Md.—Welty v. Welty, 8 Md. 15. 


Mass.—Hla v. Edwards, 16 Gray 91; 
Chase v. Lincoln, 3 Mass. 236. 


N.Y.—Cornwell v. Wooley, 1 Abb. 
Dec. 441, 3 Keyes 378, 2 Transcr.A. 
380, 4 Abb.Pr.N.S. 40, 43 How.Pr. 475 
{aff 47 Barb. 327]; In re Regan’s Will, 
201 N.Y.S. 431, 206 App.Div. 403; In 
re Wear’s Will, 116 N.Y.S. 304, 131 
App.Div. 875; Matter of Wilson’s Will, 
27 N.Y.S. 957, 76 Hun 1; In re Dates’ 
Estate, 58 Hun 608, 12 N.Y.S. 205; 
Cheeney v. Arnold, 18 Barb. 434 [aff 
15 N.Y. 845, 69 Am.D. 609]; Matter of 
Klett’s Will, 24 N.Y.S. 721, 3 Misc. 
385; In re Hyland’s Will, 27 N.Y.S. 
961, 1 Gibb.Surr. 41; Matter of Kane’s 


ing of the testator and a deceased witness and of 
such other circumstances as satisfies the probating 
officer of the genuineness and due execution of the 
will is sufficient ;*° and it is not necessary that the 
surviving witness testify that he saw the deceased 
witness subscribe his name to the instrument.*! 


[§ 806] (4) Evidence Other than That of At- 
testing Witnesses Generally. While at least one, 
and in many jurisdictions all, of the attesting wit- 
nesses must be produced and examined,*? or their ab- 


Will, 20 N.Y.S. 123, 2 Conn.Surr. 249; 
In re Dates’ Dstate, 12 N.Y.S. 205; 
Matter of Dockstader, 19 N.Y.St. 245, 
6 Dem.Surr. 106; Jackson v. Vickory, 
1 Wend. 406, 19 Am.D. 522; Jackson 
v. Le Grange, 19 Johns. 386, 10 Am.D. 
237; Jauncey v. Thorne, 2 Barb.Ch. 
40, 45 Am.D. 424; Brinckerhoof .v. 
Remsen, 8 Paige 488 [aff 26 Wend. 
325, 37 Am.D. 251]; Sarvent v. Hes- 
dra, 5 Redf.Surr. 47 [aff 26 Hun 550 
(aff 91 N.Y. 662)]; Williamson v. Wil- 
liamson, 2 Redf.Surr. 449; Stow v. 
Stow, 1 Redf.Surr. 305. 


N.C.—In re Thomas’ Will, 16 S.E. 
226, 111 N.C. 409; Bethell v. Moore, 
19) INVEX 43161 


Pa.—Loomis v. Kellogg, 17 Pa. 60; 
Hays v. Harden, 6 Pa. 409; Engles vy. 
Bruington, 4 Yeates 345, 2 Am.D. 411; 
Givin v. Green, 10 Phila. 99. Compare 
Charles v. Huber, 78 Pa. 448 (holding 
otherwise where the surviving wit- 
ness testified that an alteration in the 
will was made after he subscribed). 


R.I.—In re Fry’s Will, 2 R.I. 88. 

S.C.—Harleston v. Corbett, 46 S.C. 
L. 604; Sampson yv. White, 12 S.C.L. 
74; Pearson v. Wightman, 8 S.C.L, 
336, 12 Am.D. 636. 


Tenn.—Maxwell v. Hill, 15 S.W. 253, 
89 Tenn. 584; Crockett v. Crockett, 


Meigs 95; Walker v. Verble, 5 Tenn. 
Civ.A. 651. 
aie ore v. Dean’s Heirs, 27 Vt. 


Va.—Lamberts v. Cooper’s Ex’r, 29 


Gratt. (70 Va.) 61; Nalle’s Repre- 
sentatives v. Fenwick, 4 Rand. (25 
Va.) 585. 


Wash.—Harris v. Harris, 39 P. 148. 
10 Wash. 555. 


W.Va.—Winding Gulf Colliery Co. 
v. Campbell, 78 S.E. 384, 72 W.Va. 449. 


Wis.—In re Garrecht’s Will, 219 N. 
W. 378, 195 Wis. 596. 


Eng.—Bishop v. Burton, Comyns 
614, 92 Reprint 1235; Banks v. Farqu- 
harson, Dick. 167, 21 Reprint 233; 
James v. Parnell, Turn.GR. 417) 12 
Fing.Ch. 417, 37 Reprint 1162; Bernett 
Pe on 9 Ves.Jr. 381, 32 Reprint 


[a] Subscription of will by mark 
of testator may be proved, after evi- 
dence of the handwriting of a deceas- 
ed witness, by the surviving witness, 
if his testimony convinces the court 
of its truthfulness. Matter of Wil- 
son's) Will) 76) Elune 27 Neves vpn: 
Matter of Porter’s Will, 1 Misc. 262 
22 N.Y.S. 1062; In re Hyland’s Will, 
27 N.Y.S. 961; Matter of Kane’s Will, 
20 N.Y.S. 123, 2 Conn.Surr. 249: Mat- 
ter of Dockstader, 19 N.Y.St. 245, 6 


’ 


Dem.Surr. 106 [dist Matter of Reyn- 
olds, 4 Dem.Surr. (N.Y.) 68]. 

39. See infra § 809. 

40. See infra § 808. 

41. Watson v. Hinson, 77 S.E. 1089, 


162 N.C. 72, Ann.Cas.1915A 870. 
42. See supra § 804. 
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sence explained,** it is not essential that the neces- 
sary facts be established by their testimony;** it 
is sufficient if the proper execution of the will is 
proved by competent testimony,*® no matter from 
The due execution of a 
will may be sufficiently established by circumstantial 
evidence or the testimony of other witnesses*’ in 
connection with,*® without,*® or even in opposition 


what quarter it comes.*® 


to,5° the testimony of some or all 


43. See supra §§ 804, 805. 


44. Appeal of Pope, 104) A. 241, 93 
Conn. 53; In re Watts’ Will, 19 Ohio 
N.P.N.S. 225; Freeman v. Freeman, 
76 S.E. 657, 71 W.Va. 303. 


45. Gillis v. Gillis, 23 S.E. 107, 96 
Ga. 1, 51 Am.S.R. 121, 30 L-R.A. 143; 
ade Watts’ Will, 19 Ohio N.P.N.S. 
225. 


46. Gillis v. Gillis, 23 S.E. 107, 96 
Ga. 1, 51 Am.S.R. 121, 30 L.R.A. 143; 
ee Watts’ Will, 19 Ohio N.P.N.S. 
225. 


47. Ala.—Massey v. Reynolds, 104 
So, 494, 213 Ala. 178; Ritchey .v. 
Jones, 97 So. 736, 210 Ala. 204. 

Ky.—Pate’s Adm’r v. Joe, 
Marsh. 113. 

Mass.—Dewey v. Dewey, 
349, 35 Am.D. 367. 

Miss.—King v. King, 
161 Miss. 51. 

N.Y.—Lewis v. Lewis, 11 N.Y. 220; 
Matter of Abel’s Will, 121 N.Y.S. 452, 
136 App.Div. 788 [aff 118 N.Y.S. 429, 
68 Misc. 169, 1 N.Y.Civ.Proc. 372]. 


Pa.—Juigo v. Dodson, 151 A. 694, 301 


3 SOS. 
1 (Mette: 


134 So. 827, 


Pa. 124; McClure v. Redman, 107 A. 
25, 263 Pa. 405; Carson’s Appeal, 59 
Pa. 4938; Smith’s Estate, 2 Pa.Co. 626. 


W.Va.—Webb v. Dye, 18 W.Va. 376. 


48. In re Dybalski’s Will, 191 N.Y. 
S. 809, 199 App.Div. 677; Dearing v. 
Dearing, 111 S.E. 286, 182 Va. 178. 


[a] Fact that will was executed 
under supervision of lawyer would 
tend to confirm rather than discredit 
the testimony of a subscribing wit- 
ness Showing that the formalities re- 
quired by statute were complied with. 
In re Kindberg’s Will, 126 N.Y.S. 33, 
141 App.Div. 188. 


49. Rogers v. Diamond, 13 Ark. 474. 


50. Ark.—Rogers vy. Diamond, 13 
Ark. 474. 


Colo.—In re Shapter’s Estate, 85 
P. 688, 35 Colo. 578, 117 Am.S.R. 216, 
6 L.R.A.N.S. 575 and note. 


Ill—Valentine vy. Second Baptist 
oo of Chicago, 127 N.H. 178, 293 
TS , 


Minn.—In re Christenson’s Hstate, 
150 N.W. 218, 128 Minn. 17, L.R.A. 
1916C 1214, Ann.Cas.1916D 1101. 


Miss.—Williams v. Morehead, 77 
So. 658, 116 Miss. 653. 


N.Y.—In re Sizer’s Will, 88 N.E. 
PZ, 95. N.Y. 528; Rugs v.-Ruge, 
83 N.Y. 592 [aff 21 Hun 313]; u- 
burn Theological Seminary v. Cal- 
houn, 25 N.Y. 422, 82 Am.D. 369 [rev 
88 Barb. 148, 62 Barb. 881]; Matter 
of Morley’s Will, 125 N.Y.S. 886, 140 
App.Div. 823; Matter of Eldred’s Will, 
96 N.Y.S. 435, 109 App.Div. 777; In re 
Dodge’s Will, 220 N.Y.S. 604, 129 Misc. 
873) fate 22k UN.Y.S: 9814) 220 App. Div. 
794]; In re Smith’s Will, 199 N.Y.S. 
492, 120 Misc. 870; In re Bassett’s 
Will, 146 N.Y.S. 842, 84 Misc. 656; 
In re Hock’s Will, 129 N.Y.S. 196, 74 
Mise. 15, 8 Mills Surr. 415. And see 
In re Christoffel’s Estate, 159 N.Y.S. 
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witnesses. 


of the attesting 


(alee 
rule). 


Ohio.—In re Watts’ Will, 
N.P.N.S. 225. 


R.I.—Newell v. White, 73 A. 798, 29 
R.I. 343. 


51. Patten v. Tallman, 27 Me. 17; 
Charles v. Charles, 281 S.W. 417, 313 
Mo. 256; Maynard y. Jacobs, 141 A. 
616, 49 RI. 224 [rearg den 142 A. 
167]; Terry v. Webb, 21 S.W.(2d) 622, 
159 Tenn. 642. 


She Ky.—Gwinn vy. Radford, 2 Litt. 


N.Y.—In re Sizer’s Will, 113 N.Y.S. 
210, 129 App.Div. 7 [aff 88 N.E. at Si27, 
195' N.Y. 528]; Brown’ v. Clark, 77 N. 
Vii 869 satel 16 Hun’ 559.1 Lewis v. 
Lewis, 11.N.Y. 220 [aff 13 Barb. 17]; 
Mock vy. Kaufman, 82 N.Y.S. 310, 84 
App.Div. 65; Jauncey v. Thorne, 2 
Barb.Ch. 40; 45 Am.D. 424. 


Pa.—Leckey v. Cunningham, 56 Pa. 
870; Kirk v. Carr, 54 Pa. 285; Irvin v. 
Deschamps, 11 Wkly.N.C. 365; Win- 
penny’s Appeal, 8 Wkly.N.C. 415. 


Tex.—Hopf v. State, 10 S.W. 589, 
72 Tex. 281. 


Va.—Clarke v. Dunnavant, 10 Leigh 
COV ae Lon 


Eng.—Reeves v. Lindsay, 
Eq. 509; 
494, 


53. Ala.—Reynolds v. Massey, 122 
So. 29, 219 Ala. 265; Baker v. Hastis, 
110 So. 705, 215 Ala. 402; Massey v. 
Reynolds, 104 So. 494, 213 Ala. 178; 
Woodroof v. Hundley, 32 So. 570, 133 
Ala. 395; Barnewall v. Murrell, 18 So. 
831, 108 Ala. 366. 


Del.—Talley v. Moore, 
Rash v. Purnel, 2 Del. 448. 


Ga.—Gillis v. Gillis, 28 S.E. 107, 96 
Ga. 1, 51 Am.S.R. 121, 30 L.R.A. 148. 


v. Wools, ib 


95 Mise. 432 (recognizing the 


19 Ohio 


Ir.R. 
Matter of Torre, 8 Jung 


5. Deli ov 


Ky.—Maupin’s PEx’r 


Duv. 223; In re Howard’s Will, 5 T.B. 
Mon. 199, 17 Am.D. 60. 
Md.—Higgins v. Carlton, 28 Md. 
115, 92 Am.D. 666. 
Mass.—Tilden v. Tilden, 18 Gray 
110; Hogan y. Grosvenor, 10 Mete. 


54, 43 Am.D. 414. 
ST ea aaa v. Perkins, 56 Miss. 


Mo.—German LPEvangelical Bethel 
Church of Concordia v. Reith, 39 S.W. 


(2d) 1057, 3827 Mo. 1098, 76 A.L.R. 
604; Morton v. Heidorn, 37 S.W. 504, 
135 Mo. 608. 


Heed en v. Perkins, 39 N.H. 
ver 


N.J.—McCurdy v. Neall, 7 A. 566, 42 
N.J.Eq. 333. 


N.Y.—In re Sizer’s Will, 88 N.E. 
1132, 195 N.Y. 528; In re Nelson’s 
Will, 36 N.E. 3, 141 N.Y. 152; Rugg 


Vv. Rugs, 83 N.Y. 592 [aff 21 Hun 383]; 
Auburn Theological Seminary v. Cal- 
houn, 25 N.Y. 422, 82 Am.D. 369; Mat- 
ter of Moore’s Will, 96 N.Y.S. 729, 
109 App.Div. 762, 17 N.Y. Ann.Cas. 380; 
Matter of McDougall’ s Will, 34 N.Y.S. 


ed | 
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This may be true where the attesting 
witnesses are dead, absent, or otherwise unavail- 
able,®! have no recollection of the matter,®°? deny, or 
fail to testify fully to all the facts necessary to, exe- 
cution,®* or give conflicting testimony.** 
clear and full evidence is necessary to establish a 
will in opposition to the evidence of some or all the 
subseribing witnesses.°> 
mony of subscribing witnesses that the will is gen- 


However, 
Likewise, while the testi- 


802, 87 Hun 349; McKinley v. Lamb, 
56 Barb. 284; Matter of Carll’s Will, 
Ul PINGS ss. 1036, 38 Mise. 471; In re 
Van Houten’s ‘Will, 37 N.Y.S. "39 sete 
Misc. 196; Matter of SandersaGn’s 
Will, 30 N.Y.S. 848, 9 Misc. 574; In re 
Boardman’s Will, 20 N.Y.S. 60; In re 
McKenna’s Will, 4 N.Y.S. 458; Peebles 
v. Case, 2 Bradf.Surr. 226; Troup v. 
Reid, 2 Dem.Surr, 471. 


Ohio.—Thompson v. Thompson, 2 
Ohio Dec. (Reprint) 214, 2 West.L. 
Month. 84 faff 13 Ohio St. 214]; In re 
Stacey, 6 Ohio S.&C.P.D. 499, 7 Ohio 
ING en eitetis 


Pa.—Eyster v. Young, 3 Yeates 511; 
Boudinot v. Bradford, 2 Yeates 170, 2 
Dall. 266, 1 L.Ed. 375. 


S.C.—Gable v. Rauch, 27 S.H. 555, 
50 S.C. 95. 


Tenn.—Key v. Holloway, 7 Baxt. 
575; Alexander v. pinay 7 Coldw. 
126; Rose v. Allen, 1 Coldw. 23. 


Tex.—Hopf v. State, 10 S.W. 589, 72 
Tex 28a, 


Vt.—Thornton’s Ex’rs v. Thornton’s 
bee ed Vt. 122; Adams v. Field, 21) 
Vt. - 


Va.— Cheatham v. Hatcher, 30 Gratt. 
(71 Va.) 56, 32 Am.R. 650; Clarke v. 
Dunnavant, 10 Leigh (37 Va.) 135 
Spencer v. Moore, 4 Call (8 Va.) 423. 


W.Va.—Webb v. Dye, 18 W.Va. 376. 
a kei Fa re Jenkins’ Will, 43 Wis. 


Eng.—Hitch v. Wells, 10 Beav. 84, 
50 Reprint 514. 


54. Matter of Bernsee, 36 N.E. 814, 
141 N.Y. 393; In re Kollmann’s Es- 
tate, 224 N.Y.S. 186, 130 Mise. 42; In 
re Caffrey’s Will, 159 N.Y.S. 99, 95 
Misc. 466 [aff 161 N.Y.S. 277, 174 App. 
Div. 398 (aff 116 N.E. 1038, 221 N.Y. 
486)]; In re Bassett’s Will, 146 N.Y. 
S. 842, 84 Misc. 656; In re Jenkins’ 
Will, 43 Wis. 610. 


55. In re Garces, 1 Philippine 156; 
Rose v. Allen, 1 Coldw. (Tenn.) 23. 


[a] One witness.—(1) “I see no 
special reason which, in the light of 
all the circumstances surrounding the 
alleged execution of this instrument, 
should impel me to give more weight 
to the one witness who testifies to 
its proper execution than to the two 
attesting witnesses who testified to 
the contrary.” In re Christoffel’s Es- 
tate, 159 N.Y.S. 517, 518, 95 Mise. 432. 
(2) “It is generally true that a will 
cannot be established upon the un- 
corroborated testimony of a non-at- 
testing witness.” Dearing v. Dearing, 


111 S.E. 286, 132 Va. d'78) 182 s¢dice 
tum). 
[b] Plat of two rooms where the 


will was executed with the location of 
the bed whereon the testator lay and 
of the dresser on which the will was 
placed for signing by the witnesses, 
is insufficient to overcome definite tes- 
timony of attesting witnesses them- 
selves that the testator could not have 
seen the attestation. Quirk v. Pier- 
son, 122 N.B. 518, 287 Ill. 176. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


$§ 806-808] 


uine and was regularly executed may be overcome by 
any competent evidence, circumstantial as well as 
direct,°® it may be overcome only by clear and con- 
vincing testimony.>? 


[§ 807] (5) Handwriting or Signature—(a) Of 
Testator’*—aa. Necessity of Proof. It has been 
stated that, even though not absolutely essential, 
proof of the testator’s signature should be made in 
all cases depending on secondary evidence.®? Proof 
of the handwriting or signature of the testator must 
be made where all of the subscribing witnesses are 
dead.®° In some jurisdictions such proof must like- 
wise be made where one attesting witness is dead;* 
but in other jurisdictions such proof, although nec- 
essary where it is impossible to prove ‘the handwrit- 
ing of the deceased witness,*? is unnecessary where 
the handwriting of all the subscribing witnesses is 
proved.®? 


[§ 808] bb. Sufficiency of Proof. Proof by two 
witnesses of the handwriting or signature of the tes- 
tator®* may be sufficient evidence of the execution 
of the will®® where there were no subscribing wit- 
nesses. °° 


56. Oliver v. Oliver, 172 N.E. 917, 
340 Ill. 445; Baird v. Shaffer, 168 P. 
836, 101 Kan. 585, L.R.A.1918D 638; |a 
In re O’Connor’s Estate, 179 N.W. | handwriting 
401, 105 Neb. 88, 12 A.L.R. 199 [cert 


WILLS 


tor’s signature was forged. 
v. Mateo, 51 Philippine 216. 
divergence from decedent’s usual 
or signature does not 
necessarily prove forgery (In re Wil- 
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Where all subscribing witnesses are dead or absent 
or have forgotten occurrence, the execution of the 
will may be sufficiently established by proof of the 
handwriting of the testator®’? and of such witness- 
es,°® provided, if a statute so requires, there is also 
evidence of such other circumstances as would be 
sufficient to prove the will on the trial of an action.®® 
In such ease, the will may be established by proof of 
the handwriting of the testator where it is impossible 
to prove the handwriting or signatures of the sub- 
seribing witnesses,‘® or it may be established by 
proof of the handwriting of the testator’! and of one 
attesting witness,’* where it is impossible to prove 
the handwriting of the other subscribing witness or 
witnesses. 


Where one attesting witness is dead or nonresi- 
dent, the will may be sufficiently established by proof 
of the handwriting of the testator7® and of the de- 
ceased or absent witness’* and the testimony of the 
available attesting witness,’® or, where it is impos- 
sible to find a witness who knows the handwriting of 
the deceased or absent subscribing witness, by the 
oath of one subscribing witness’® and proof of the 
handwriting of the testator.77 


Gabriel 
(3) Also, 


81 N.Y.S. 68, 81 App.Div. 223 [aff 68 
N.E. 1123, 176 N.Y. 570]; In re Oli- 
ver’s Wiis, 214 N.Y.S. 154, 126 Misc. 
aya ile Matter of Albinger’s ‘Will, 63 N. 
Was) 744, 30 Misc. 187 [aff 63 N.Y.S. 


den 41 S.Ct. 450, 256 U.S. 690, 65 L.Ed. 
1173]; In re Zimmerli’s Hstate, 298 
P. 326, 162 Wash. 243. 


57. In re Tsolakis’ 
728, 108 N.J.Eq. 351. 


[a] Witnesses present accidental- 
ly at execution.—The testimony of 
witnesses who had nothing to do with 
the execution of the will, and who 
were present accidentally, is not en- 
titled to the same weight as, and cer- 
tainly is not entitled to more con- 
sideration than, the positive testi- 
mony of subscribing witnesses. Mat- 
ter of Higgins, 94 N.Y. 554. 


[b] Dubious or vagrant expres- 
sions.—The testator’s mere vagrant 
statements that he did not intend to 
make a will, and proponent’s dubious- 
ly established expressions indicating 
lack of knowledge that deceased had 
done so, should not prevail against 
the validity of a will, where the sub- 
scribing witnesses’ evidence is direct 
and positive. Alexander y. Alexander, 
94 So. 53, 208 Ala. 291. 


58. Holographic will see 
824. 


59. Jones v. Arterburn, 11 Humphr. 
(Tenn.) 97. 


60. Collins v. Nichols, 1 Harr.&J. 
(Md.) 399; In re O’Connor’s Estate, 
164 N.W. 570, 101 Neb. 617; Matter 
of Burbank, 93 N.Y.S. 866, 104 App. 
Div, +32, “94. N.Y.Civ.Proe, 247. fait 
MnmiNe ta, LASSy* USS ON Wa Dog: | 


61. Watson v. Hinson, 77 S.E. 1089, 
162 N.C. 72, Ann.Cas.1915A 870. 


62. Miller v. Carothers, 6 Serg.& 
Tome ak 24s 


68. Hays v. Harden, 6 Pa. 409. 
64. See cases infra this note. 


[a] Weight of particular matters. 
—(1) Proof that the testator signed 
the will is necessarily proof that the 
signature is his. In re Moxley’s Will, 
152 A. 713, 103 Vt..100. (2) A ‘some- 
what deeper intensity of ink in the 
signature of the testator than in the 
signatures of the attesting witnesses 
is insufficient to show that the testa- 


Will, 154 A. 


infra § 


liams’ Will, 19 N.Y.S. 778, 64 Hun 636 
[ath =LaeN WSS. 7832's. 2. "Conn Surr. 57,9; 
and aff 36 N.E. 345, 141 N.Y. 572]; 
In re Henry’s Estate, 120 A. 454, 276 
Pa. 511; Maxwell v. Ford, 136 S.E. 
777, 108 W.Va. 124), (4) as the dis- 
similitude may have been occasioned 
by a variety of circumstances, such 
as decedent’s age, state of health, 
spirits, hurry, care, position, or ma- 
terials used (In re Henry’s Estate, su- 
pra). (5) On the other hand, the fact 
that the signature to the will is a 
facsimile of an admittedly genuine 
signature is strong evidence of forg- 
ery and warrants a belief that the 
signature on the willis a tracing of 
the genuine signature, as “it is under- 
stood of all men that no signatures 
are exactly alike, or so nearly alike 
that they will bear a superimposition 
of one upon the other.” In re Con- 
nolly’s Estate, 154 P. 155, 89 Wash. 
168, 169, L.R.A.1916D 635. 


{[b] Evidence held sufficient to 
show that the purported signature of 
the testator to the will was: (1) Gen- 
uine and not a forgery. In re Jep- 
son’s Estate, 172 P. 1107, 178 Cal. 257; 
Head v. Nixon, 128 P. 557, 22 Idaho 
765; Young’s Ex’r v. Toliver’s Adm’r, 
284 S.W. 389, 214 Ky. 769; Strode v. 
Strode, 240 S.W. 368, 194 Ky. 665, 27 
A.L.R. 313; Hogan v. Whittemore, 
180 N.E. 526, 278 Mass. 573; In re 
Falabella’s Will, 139 N.Y.S. 1003; 
Wendl v. Fuerst, 136 P. 1, 68 Or. 283; 
Ligo v. Dodson, 151 A. 694, 301 Pa. 
124; In re Brown’s Estate, 145 P. 591, 
83 Wash. 528. (2) A forgery or not 
genuine. Brown v. Welch, 96 So. 
610, 209 Ala. 518; Price v. Price, 74 
So. 381, 199 Ala. 433; In re Gilham’s 
Estate), d4 (2d), 15,123) Cal.App, a5 3 
Oliver v. Oliver, 172 N.E. 917, 340 111. 
445; Hrederickson y. Carlson, 107 N. 
EK. 815, 267 Ill. 78; Baird v. Shaffer, 
168 P. 836, 101 Kan. 585, L.R.A.1918D 
638; Tackett v. Tackett, 265 S.W. 336, 
205 Ky. 831; Mahan v. Perkins, 174 
N.E. 275, 274 Mass. 176; In re O’Con- 
nor’s Estate, 179 N.W. 401, 105 Neb. 
88, 12 A.L.R. 199 [cert den 41 S.Ct. 
450, 256 U.S. 690, 65 L.Ed. 1173]; In 
re O’Connor’s Hstate, 164 N.W. 570, 
101 Neb. 617; Matter of Rice’s Will, 


1104, AT App.Div. 648, dism 60 N.E. 
1105, 166 N.Y. 634]; In re Gunderson’s 
Estate, (Wash.) 24 P.(2d) 1070. 

[ec] Evidence held insufficient to 
establish that the signature was: (1) 
That of decedent. Simcox’s Est., 11 
Pa.Co. 545. (2) A forgery or not gen- 
uine. Butman v. Christy, 198 N.W. 
314, 197 Iowa 661. 


65. Ginder v. Farnum, 10 Pa. 98; 
Weigel v. Weigel, 5 Watts (Pa.) 486. 


66. Powell’s Distributees v. Pow- 
ell’s Legatees, 30 Ala. 697; Ligo v. 
Dodson, 151 A. 694, 301 Pa. 124; Mc- 
Siow v. Redman, 107 A. 25, 263 Pa. 


General necessity of proof of at- 


testation see supra § 794. 
67. Tevis v. Pitcher, 10 Cal. 465; 
Collins v. Elliott, 1 Harr.&J. (Md.) 


1; Matter of Abel’s Will, 118 N.Y.S. 
429, 63 Mise. 169, 1 N.Y.Civ.Proc. 372 
[aft 121 N.Y.S. 452, 136 App.Div. reels 
Matter of Townley’s Will, 4 N.Y.S 
455, 1 Conn.Surr. 400; Jackson v. 
Luquere, 5 Cow. (N.Y.) 221; Transue 
v. Brown, 31 Pa. 92. 


68. See infra § 809. 


69. In re Truelsen’s Will, 223 N.Y. 
S. 691, 1380 Misc, 172; In re Abel’s 
Will, 118 N.Y.S. 429, 63 Misc. 169, a 
N.Y.Civ.Proe. 372 [att 121 N.Y.S. 452 
136 App.Div. 788]. 


70. Jones v. Arterburn, 11 Humphr. 
(Tenn.) 97. 


71. Jones v. Arterburn, supra, 

72. See infra § 809. 

73. Cornwell v. Woolley, i Abb. 
Dec. (N.Y.) 441, 3 Keyes NS ees 


Transcr.A. 380, 4 Abb.Pr.N.S. “40, 43 
How.Pr. 475 [aff 47 Barb. 327}; Wat- 
son v. Hinson, 77 S.H. 1089, 162 N.C. 
72, Ann.Cas.1915A 870. 


74 See infra § 809. 
75. See supra § 805. 
76. See infra § 809. 


77. Miller v. Carothers, 6 Serg.&R. 
(Pa.) 215. 
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Mark. In order to prove that decedent signed by 
mark, any legal proof establishing that he made or 
adopted a mark on the paper as his signature is suf- 


ficient.78 


[§ 809] (b) Of Attesting Witnesses. 
statutes of some jurisdictions, proof of the hand- 
writing of the number of witnesses required by law 
is essential in all cases;7® but in other jurisdictions 
the fact that the witnesses do not identify their sig- 
natures to the will is deemed unimportant.®°® 
narily, proof must be made of the handwriting of all 
dead, insane, out of 
the jurisdiction, or cannot be found;*? but this rule 
is relaxed where, from the efflux of time or other cir- 
cumstances, the handwriting of one or more of such 
subscribing witnesses cannot be proved.S? Converse- 
ly, evidence of the handwriting of such of the sub- 
scribing witnesses as are dead, insane, out of the 


subscribing witnesses who are 


78. Stephens v. Stephens, 31 S.W. 
792, 129 Mo. 422, 50 Am.S.R. 454; 
Jackson v. Jackson, 39 N.Y. 153; Inre 
Corcoran’s Will, 129 N.Y.S. 165, 145 
App.Div. 129; Matter of Smith’s Will, 
15 Ne Se 4255, 6. Etun 1005 


79. In re Cann’s Estate, 240 N.Y. 
S. 840, 136 Misc. 428. 


80. Valera v. Purugganan, 4 Phil- 
ippine 719. 


81. Md.—Collins v. Nicols, 1 Harr. 
&J. 399: 


Neb.—In re O’Connor’s Estate, 164 
N.W. 570, 101 Neb. 617. 


N.Y.—Matter of Burbank, 93 N.Y.S. 
866, 104 App.Div. 312, 34 N.Y.Civ.Proc. 
oat iN, feet hoo, Loo NEY SOOT: 
In re Cann’s Hstate, 240 N.Y.S. 840, 
136 Misc. 428; Matter of Halstead’s 
Hstate, 101 N.Y.S. 971, 51 Misc. 542; 
Jackson v. Luquere, 5 Cow. 221; 
Jackson vy. Le Grange, 19 Johns. 386, 
10 Am:D. 237. 


Pa.—In re Culbertson’s Estate, 152 
A. 540, 301 Pa. 438. 


S.C.—Wooster v. Wooster, 88 S.C. 


L. 409; Hopkins y. Albertson, 3 S.C.L. 
240, 2 S.C.L. 484, 
Tenn.—Jones vy. Arterburn, 11 


Humphr. 97. 


Tex.—Tynan v. Paschal, 27 Tex. 
286, 84 Am.D. 619; Wilson v. Paulus, 
(Commn.App.) 15 S.W.(2d) 571 [rev 
(Civ.App.) 300 S.W. 661]. 


Eng.—Concannon vy. Cruise, 2 Mol- 
loy 332. 


62. Jones vy. Arterburn, 11 Humphr. 
(Tenn.) 97. 


83. See cases infra this note. 


[a] Number of witnesses.—(1) 
The signature of an attesting wit- 
ness may be sufficiently proved by 
two witnesses. Loomis v. Kellogg, 17 
Pa. 60. (2) Indeed, it may be estab- 
lished by one credible witness (Hop- 
kins v. De Graffenreid, 7 $.C.L. 187) 
(3) unless proof by two witnesses 
of handwriting is required by statute 
(Tynan v. Paschal, 27 Tex. 286, 
RAND) 6 109))\. 


[b] Evidence held sufficient to 
show that the signature of an attest- 
ing witness was: (1) Genuine and 
in his handwriting. In re Boynton’s 
Hstate, 242 N.Y.S. 222, 136 Misc. 340; 
Wiilson v. Paulus, (Tex. Civ. App.) 30 
SaVWCZa) bites: (2) Forged. Fred- 
erickson v. Carlson, 107 N.E. 815, 267 
Ill. 78; Mahan v. ’Perkins, 174 N.E. 
275, 274 Mass. 176. 


e4. Cal.—Tevis v. Pitcher, 10 Cal. 


WILLS 


eddy iting 
Under the 


which writing, 


Ordi- 


465. 
Del.—Sutton v. Sutton, 5 Del. 459. 


Ga.—Wells v. Thompson, 78 S.E. 
828, 140 Ga. 119, 47 L.R.A.N.S. 722, 
Ann.Cas.1914C 898. 


Tll._— Glos v. Schildbach, 176 N.E. 
65, 344 Ill. 23; Norton v. Goodwine, 
142 NEE ae si0) MER 49 08s lobar’, ws 
Hobart, 39 N.E. 581, 154 Ill. 610, 45 
AmiUSiR. 151 “ati bs App. 13s3ip; 
Robinson v. Brewster, 30 N.E. 683, 
140 Il). 649, 33°>Am.S.R. 265; Matter 
of Page, 8 N.E. 852, 118 Ill. 576, 59 
AMS. s 1305. 


Iowa.—In re Allison’s Estate, 73 N. 
W. 489, 104 Iowa 130. 


Ky.—Pate’s Adm’r v. Joe, 3 J.J. 
Marsh. 113; Turner v. Turner, 1 Litt. 
101. 


Me.—In re Goodridge, 111 A. 425, 
ae Me. 371; McKeen v. Frost, 46 Me. 


Md.—Welty v. Welty, 8 Md. 15; 
Collins v., Hilictt, 1 Harrc&J-e2, 


pasar Nich erect v. Buck, 12 Cush. 
Og. 

N.Y.—Cornwell vy. Woolley, 1 Abb. 
Dec. 441, 3 Keyes 378, 2 Transcr.A. 
380, 4 Abb.Pr.N.S. 40, 43 How.Pr. 475 
[aff 47 Barb. 327]; In re Dates’ Es- 
tate, 12 N.Y.S. 205, 58 Hun 608; Bo- 
gert’s Estate, 33 Hun 665, 6 N.Y.Civ. 
Proc. 128, 20 N.Y.WkKly.Dig. 141 [aff 
4 N.Y.Civ.Proc. 441, 67 How.Pr. 313]; 
Lawrence v. Norton, 45 Barb. 448, 30 
How.Pr. 232; In re Abel’s Will, 118 
N.Y.S. 429, 68 Misc. 169, 1 N.Y.Civ. 
Proc. 372, 7 Mills Surr. 163) faff 121 N. 
Y.S. 452, 186 App.Div. 788]; Matter of 
EertSumwalln 24 NENG Sw wate ele Onn 
Surr. 477; Matter of Kane’s Will, 20 
N.Y.S. 123, 2 Conn.Surr. 249; 
of Townley’s Will, 4 N.Y.S. 455, 1 
Conn.Surr. 400; In re Masters’ Estate, 
LUN. YCiy.eroc™ 4259s) “Sackson | sv. 
bugquere, 15 Cow.) 221 Sdacksony ae 
Van Dusen, 5 Johns. 144, 4 Am.D. 


330; Graber v. Haaz. 2 Dem.Surr. 
216; Williamson y, Williamson, 2 
Redf.Surr. 449. 


Pa.—Transue v. Brown, 31 Pa. 92. 


Tex.—Massey v. Allen, (Commn. 
App.) 248 S.W. 1067 [aff (Civ.App.) 

206 S.W. 501]; Se v. Berryhill, 
(Civ.App.) 193 S.W. 218 


W.Va.—Winding Gulf Colliery Co. 
pO ne de ae T3 SHB 3845. 72) Weve, 


[a] Effect.—(1) “In the case of 
the deceased witness, the proof of his 
signature is given by statute the same 
effect as if he had been present at the 


[§§ 808-810 


jurisdiction, or cannot be found, or fail to recollect 
the occurrence or the cireumstances,** may be suffi- 
cient,®* in connection with proof of the testator’s 
,°° and the testimony of a single avail- 
able subscribing witness, if there is one,*® ‘to estab- 
lish the execution of the will. 
purported to be executed by decedent by a mark, 
with the names of all the persons 
whose names were subscribed as witnesses, and the 
name of decedent, were in the handwriting of one of 
the witnesses, will not be admitted to probate on 
proof that the signature of such witness was in his 
handwriting and that he was dead.§* 


[§ 810] (6) Knowledge by Testator of Contents 
of Will. Even though it is cireumstantial,®* the evi- 
dence may be sufficient to show the testator’s knowl- 
edge of the contents of the will,®® or it may be insuffi- 
cient to overcome a presumption of knowledge on his 


However, a writing 


probate and had testified that the 
will was duly executed.” Woodstock 
College of Baltimore County v. Han- 
key, 99 A. 962, 129 Md. 675, 681. (2) 
Proving a will by proof of the sig- 
nature of deceased or necessarily ab- 
sent attesting witnesses is itself pri- 
ma facie proof of all the facts essen- 
tial to due execution to which the at- 
testing witnesses could depose if 
present, including the authenticity of 
the testator’s signature, whether au- 
tographic, by mark, or in the hand- 
writing of another, and his volition 
in signing, and his mental capacity 
and understanding of his act. Haw- 
kinson v. Oatway, 126 N.W. 683, 143 
Wis. 136, 1389 Am.S.R. 1091. (3) Proof 
that the signatures of deceased wit- 
nesses are genuine is sufficient proof 
that they signed the document. Nor- 
ton v. Goodwine, 142 N.E. 171, 310 Ill 


490, 
85. See supra § 808, 
86. See infra § 805. 


87. In re Jolly’s Will, 5 N.J.Hq- 


8s. e.—Gerrish v. Nason, 22 Me. 
438, 39 recnn 589. 


Md.—Baugher v. Gesell, 63 A. 1078, 
103 Md. 450. 


See te v. Whittemore, 180 
N.E. 526, 278 Mass. 5738. 


N.J.—Harrison v. Axtell, 75 A. 
1100, 76 N.J.Eq. 614 [aff 71 A. 676, 75 
INGO, alae 


N.Y.—Nexsen v. Nexsen, 3 Abb. 
Dec. 360, 2 Keyes 229; Crispell v. Du- 
bois, 4 Barb. 393; Matter of De Hart’s 
Will, 122 N.Y.S. 220, 67 Misc. 13; Mat- 
ter of Henry’s Will, 41 N.Y.S. 1096, 
18 Mise. 149. 


Va.—Montague y. Allan’s Ex’r, 78 
Wa. 592, 49 Am.R. 384. 


W.Va.—Bailey v. Bee, 80 S.E. 454, 
73 W.Va. 286. 


Ont.—Faulkner v. Faulkner, 46 Ont. 
L. 69. 


[a] Subsequent possession of will. 
—That the testatrix was in posses- 
sion of her will and codicil for a year 
and a half with opportunity during 
that time to cancel the same is a 
strong indication that she was aware 
of their contents. Harrison v, Ax- 
tell, 75 A. 1100, 76 N.J.Eq. 614. 


89. Ga.—Cook v. Washington, 143 
S.E. 409, 166 Ga. 329. 


Md.—Conrades v. Heller, 87 A. 28, 
119 Mad. 448. 


Mich.—In re Magnus’ Estate, 176 N. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


7 §§ 810-812] 


part.2° 


Strong evidence of knowledge is required where 
a beneficiary prepared the will,®? the testator was 
illiterate,°* or the will was executed during the testa- 


tor’s last illness.?® 


[§ 811] (7) Codicils. 


W. 450, 209 Mich. 339. 


Minn.—In re Eklund’s Estate, 242 
N.W. 467, 186 Minn. 129. 


Mo.—Nook vy. Zuck, 233 S.W. 
289 Mo. 24. 


N.J.—In re Gluckman’s Will, 101 A. 
295, 87 N.J.Eq. 638, L.R.A.1918D 742 
[rev 98 A. 831, 87 N.J-Eq. 280]; In re 
Hatley’s Will, 89 A. 776, 82 N.J.Hq. 
591; Barker v. Streuli, 61 A. 408, 69 
N.J.Eq. 771. 


N.Y.—In re Gannon, 132 N.Y.S. 712, 
73 Misc. 325, 8 Mills Surr. 354; In re 
Klinzner’s Will, 130 N.Y.S. 1059, 71 
Mise. 620, 8 Mills Surr. 112. 


Okl.—In re Mimey’s Estate, 299 P. 
299, 149 Okl. 85. 


Pa.—In re White’s Hstate, 105 A. 
549, 262 Pa. 356. 


R.I.—Quaratiello v. Di Biasi, 112 A. 
pt, 438 RT. 325. 


Tex.—Warren vy. Ellis, 
a37 - S.W. 1182; Salinas v. 
(Civ.App.) 135 S.W. 588. 


Wash.—In re Hille’s Estate, 200 P. 
1034, 117 Wash. 205. 


[a] Testimony of one witness is 
sufficient to establish knowledge by 
the testator of the contents of the 
pai. Cox) v." Cox, 4° Sneed (Tenn:) 
1 


[b] Fact that will is entirely in 
testator’s handwriting is conclusive 
evidence that he understood its: con- 
tents. Matter of De Hart’s Will, 122 
IN.Y.S. 220, 67 Misc. 13, 7 Mills Surr. 
436. 


[ec] Conformity to instructions.— 
The testator’s knowledge of the con- 
tents of the will may be proved by 
undisputed testimony that it was in 
strict conformity to his instructions 
given the scrivener a few hours be- 
fore its signing. In re Sharpley’s 
Will, 120 A. 586, 32 Del. 154. 


90. Goldsmith v. Gates, 88 So. 861, 
205 Ala. 632; Hawkinson v. Oatway, 
126 N.W. 6838, 143 Wis. 136, 139 Am.S. 
R. 1091. 


Presumption of knowledge see su- 
. pra § 751. 


91. Rice v. Winchell, 120 N.E. 572, 
285 Ill. 36; In re Gordon’s Estate, 161 
P. 717, 40 Nev. 300; In re Olson’s Es- 
tate, 234 N.W. 619, 57 S.D. 639; In re 
Beck’s Hstate, 140 P. 340, 79 Wash. 
331. 


92. In re Regan’s Will, 201 N.Y. 
S. 431, 206 App.Div. 408; Lake v. Ran- 
ney, 33 Barb. (N.Y.) 49; Wanamaker 
v. Livingston, 43 Ont.L. 243. And see 
Matter of Nadal, 2 Hawaii 400 (hold- 
ing the evidence insufficient to show 
that the testator was aware of the va- 
Tiance between the will prepared for 
him and his instructions). 


93. Adair v. Adair, 30 Ga. 102; 
McKnight v. Wright, 46 S.C.L. 232; 
Key v. Holloway, 7 Baxt. (Tenn.) 575; 
Kelly v. Settegast, 2 S.W. 870, 68 Tex. 
18. See Harris v. Harris, 53 Ga. 678 
(recognizing the rule, but holding 
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Garcia, 


On the other hand, the evidence in partic- 
ular cases may be sufficient to show lack of knowl- 
edge®! or insufficient to show knowledge.°” 


The genuineness of a cod- 
icil must be established by the same kind and echar- 
acter of proof as the original will.°® 


WILLS 


the will. 


ieil.! 


[§ 812] (8) Alterations. 
cion is aroused that changes in a will were not made 
before execution that an explanation is required.? 
While the explanation must be satisfactory,* the law 


In some in- 


that it does not require the evidence 
to be conclusive); In re Gannon, 132 
N.Y.S..712, 738 Misc. 325 (discussing 
the point); In re Mimey’s Estate, 299 
P. 199, 149 Okl. 85 (the court should 
be vigilant and jealous in examining 
the evidence). 


[a] Proof of execution is not suffi- 
cient to show assent to the contents 
of a will prepared by a person highly 
interested therein. Ex parte Mc- 
Lieod, 138 S.B. 355, 140 S.C. 1. 


94. In re Reilly’s Will, 249 N.Y.S. 
152, 139 Misc. 732; Key v. Holloway, 7 
Baxt. (Tenn.) 575; Wisener & Brown 
v. Maupin, 2 Baxt. (Tenn.) 342; Wat- 
terson v. Watterson, 1 Head (Tenn.) 
1; Kelly v. Settegast, 2 S.W. 870, 68 
Tex. 13. 


95. In re Gannon, 132 N-Y.S. 712; 
73 Mise. 325, 8 Mills Surr. 354. 


$96. Magee v. Magee, (Tex.Civ. 
App.) 272 S.W. 252. 


{a] Evidence held sufficient to 
show or establish: (1) That a cer- 
tain paper was a codicil. Cheever v. 
North, 64 N.W. 455, 106 Mich. 390, 58 
IAmrStR. 499, 80) daskteA. 56121822) Due 
execution of a codicil. In re Web- 
er’s Hstate,"114 PRP. 597, 15 Cal. App. 
224. (3) Due publication of a codi- 
cil. In re Weber’s Estate, 114 P. 597, 
15 Cal.App. 224; In re Gahagan’s Es- 
tate, 89 A. 771, 82 N.J.Eq. 601. (4) 
That the first half sheet containing 
pages 1 and 2 was prepared and an- 
nexed to the will prior to the execu- 
tion of the codicil. Smith y. Run- 
kle, 97 A. 296 [aff 98 A. 1086, 86 N.J. 
Eq. 257, 98 A. 1085, and 98 A. 1087]. 
(5) That a codicil referring to a for- 
mer will referred to the testator’s 
first will and not his subsequent writ- 
ing, executed but destroyed. In re 
Seiler’s Estate, 170 P. 1138, 179 P. 389, 
76. Cale “71a (6). That theinstris 
ment offered as the fourth codicil is 
the one referred to in the fifth and 
sixth codicils. Newhall v. Newhall, 
PAT IN ED, 46) 230" Tl 9 9, oC?) That 
proponent did not know of the ex- 
istenve of a codicil prior to the time 
he found it in a desk. Abdill v. Ab- 
Gilley 128 IN. Hee 41 5 9295. Tle 40.) (C8) 
That an alleged codicil was intended 
as such by the testatrix. In re John- 
ston’s Estate, 221 P. 382, 64 Cal.App. 
Ors 


[b] Evidence held insufficient to: 
(1) Show the genuineness of a codi- 
ceil. In re McDonough’s Estate, 193 
N.Y.S. 734, 201 App.Div. 208. (2) Au- 
thorize the admission of a codicil to 
probate. Woolley v. Woolley, 95 N. 
Y. 231. (3) Identify a certain will 
as the one referred to ina codicil. In 
re Bright’s Estate, 61 A. 941, 212 Pa. 
363, 11 Prob.Rep.Ann. 99. (4) Show 
that a codicil was not intended by the 
testator to refer to a certain will, 
where it is not known that he ever 
executed another will. In re lLip- 
pincott’s Hstate, 123 A. 757, 95 N.J. 
Hq. 772. 


[ec] Inspection of instrument may 
alone and without extrinsic evidence 
satisfactorily show that a paragraph 
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stances proof of the due execution of a codicil may 
be sufficient proof of the will,®? as where the codicil 
ratifies and confirms,®* or revives and republishes,°® 
This is not true, however, as to such por- 
tions of the will as are revoked or altered by the cod- 


It is only when suspi- 


designated “codicil’’ is a part of the 
instrument and was written before 
the instrument was executed by the 
testator. Pollock y. Pollock, 159 N.E. 
305,328 Ill. 179. 


97. Hill v. Kehr, 81 N.E. 848, 228 
Til. 204, 119 Am.S.R. 425; Hobart v. 
Hobart, 39 N.E. 581, 154 Ill. 610, 45 
Am.S.R. 151; McDavid v. Miller, 159 
lll.App. 1; Farmers’ Bank & Trust 
Co. v. Harding, 272 S.W. 3, 209 Ky. 3. 


98. Masters’ Estate, 1 N.Y.Civ. 
Proc. 459. 


99. Rush y. Brannon, 95 S.H. 521, 
82 W.Va. 58. 


1. Hobart v. Hobart, 39 N.E. 581, 
154 Ill. 610, 45 Am.S.R. 151. 


2. Martin v. Martin, 165 N.E. 644, 
334 Ill. 115, 67 A.L.R. 1127. 


[a] Even if different parts of will 
were written at different times, this 
constitutes no evidence of an altera- 
tion without some circumstance cre- 
ating suspicion that the alteration 
was made after execution. Hutchi- 
non v. Kelly, 114 N.H. 1012, 276 Ill. 

[b] Facts held to call for explana- 
tion.— Schmidt v. Bauermeister, 117 
N.E. 49, 279 Ill. 504. 


3. Martin v. Martin, 165 N.E. 644, 
334 Ill. 115, 67 A.L.R. 1127. 


[a] Evidence held sufficient to: 
(1) Sustain findings that the altera- 
tions, erasures, and mutilations were 
made by the testatrix. Schmidt v. 
Bauermeister, 117 N.E. 49, 279 Ill. 504. 
(2) Establish that the testatrix made 
interlineations appearing on the will 
after execution thereof. In re Apple- 
ton’s Hstate, 2 P.(2d) 71, 163 Wash. 
632. (3) Show that changes, altera- 
tions, erasures, or  interlineations 
were made prior to execution. Mar- 
tin v. Martin, 165 N.E. 644, 334 Ill. 
115, 67 A.L.R. 1127; Prior v. Jacob- 
son, 158 IN.Ey 40 i327 le 5e-s bere 
Wood's Will, 129 N.Y.S. 5, 144 App. 
Div. 259. (4) Show an obliteration 
or blotting out of part of the will aft- 
er execution. Stephens y. Leather- 
wood, (Tex.Civ.App.) 295 S.W. 236. 
(5) Hstablish that the instrument, 
when signed by the testatrix, was not 
complete, and that the testatrix sub- 
sequently undertook to complete it 
without republication. Patten v. 
Fue Rey: 60 App.D.C. 224, 50 F.(2d) 


[b] Evidence held insufficient to: 
(1) Show that certain words in a will 
had been added at some time after its 
original preparation and execution. 
Matter of Carver’s Will, 23 N.Y.S. 753, 
3. Mise. 567) [att 285 Nuys. dalobeees 
Hun 612]. (2) Show by whom an ob- 
literation or blotting out of part of 
the will was done. Stephens v. 
Leatherwood, (Tex.Civ.App.) 295 S.W. 
236. (3) Show that after execution 
changes or alterations were made 
fraudulently or wrongfully by some 
person other than decedent. In re 
Bromley’s Estate, 219 N.Y.S. 701, 128 
Mise. 662; In re Bacon’s Estate, 156 
P. 845, 91 Wash. 1. (4) Support find- 
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does not require that alterations in a will be ex- 


plained by two or more witnesses. 
[§ 813] (9) Revocation—(a) In 


cation of a will must be established by at least a 
preponderance of the evidence,® and according to 
some authorities, clear, satisfactory, and convincing 
Two witnesses are not neces- 
sary to rebut or overcome other evidence or a pre- 
sumption or inference of an intent to revoke." 


proof is required.® 


Undue influence inducing revocation’ of a will 


ings as to the contents of clauses cut 
and completely removed from the 
will. In re Kent’s Will, 155 N.Y.S. 
894, 169 App.Div. 388, 15 Mills Surr. 
461 {rev 152) N.¥:S. 557, 89 Misc. 16; 
13 Mills Surr. 469]. (5) Prove .the 
name of the sole legatee and devisee 
erased by the testator after publica- 
tion. Cantway v. Cantway, 146 N.E. 
138, 315 Ill. 244. 


4 Martin v. Martin, 165 N.E. 644, 
334 Ill;115, 67 A.L.R. 1127. 


[a] Appearance of will (1) alone 
may furnish a satisfactory explana- 
tion of alterations in the will without 
extrinsic evidence. Martin v. Mar- 
tin, 165 N.E. 644, 334 Ill. 115, 67 A.L.R. 
1127. (2) In one case it was infer- 
red that an insertion was made be- 
fore, and a light erasure after, ex- 
ecution. City Nat. Bank y. Slocum, 
272 F. 11 [cert den 42 S.Ct. 49, 257 
U.S. 637, 66 L.Ed. 409]. (3) An infer- 
ence, if legitimate, that erasures and 
alterations in a will were made with 
a view to the rewriting of the instru- 
ment is overcome, where the will is 
very short and brief, by the opposite 
inference that, if the testator had 
desired to rewrite the will, he would 
have done so at'once. Succession of 
Walker, 77 So. 889, 142 La. 955. (4) 
“T have been unable to find any case 
in which it has been held that a date 
to an alteration was in itself suffi- 
cient to establish that it was made 
at that time. It is no doubt a gen- 
eral presumption that documents 
were made on the day they bear date 
- . .; but it may well be that the 
presumption does not exist with ref- 
erence to alterations in a will though 
made by the testator himself, because 
the legislature in prescribing the con- 
ditions necessary for the due execu- 
tion of testamentary papers intended 
to guard against certain innocent acts 
of testators as well as the fraudulent 
acts of others.” Matter of Adamson, 
LBal ate Spd 2a al BES ee e4 aay 


[b] Testimony of witness who has 
means of knowledge (1) whether a 
written instrument has been altered 
or not outweighs the evidence of a 
dozen witnesses who speak only from 
an inspection of the paper. Malin v. 
Malin, . “Lo! Wend. .(N.Y.)). 1625.5 (2) 
Where the erasures and additions to 
a will were made by the notary who 
drew it, and that officer testifies that 
he did not have the will in his posses- 
sion or make any change therein aft- 
er its execution, the will is entitled 
to probate, although there is some 
evidence that the changes were made 
after execution. Matter of Acker- 
man’s Will, 114 N.Y.S. 197, 129 App. 
Div. 584. 


5. Cal.—In re Johnson’s Estate, 93 
BP. 1015, 152. Cal.) 778, 


Mo.—Schaaf v. Peters, 90 S.W. 1037, 
111 Mo.App. 447. 


N.H.—Stevens v. Stevens, 56 A. 916, 
(2aENLH, 3.6.0: 


N.Y.—Matter of Hopkins’ Will, 96 
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may be inferred from facts proved.® 


[§ 814] (b) By Mutilation, Cancellation, or De- 


General. Revo- 


struction. 


N.Y.S. 933, 109 App.Div. 861 [dism 77 
N.E. 1189, 185 N.Y. 542]; Matter of 
Dake’s Will, 78 N.Y.S. 29, 75 App.Div. 
403, 11 N.Y.Ann.Cas. 383; In re Wat- 
son,’ 12 N.Y.S. 115, 58 Hun 608 [aft 
14 N.Y.S. 465, 60 Hun 579 (aff 30 N. 
H, 56, Lite IN. Ys 587) A Sulv, Aswe0) i; 
Matter of Williams’ Will, 70 N.Y.S. 
1055, 84 Misc. 748; Matter of Way’s 
Will, 27.N.Y.S. 285, 6 Misc. 484 [aff 
33 N.Y.S. 1135, 86 Hun 620]. 


Ohio.—Matter of Wiswell’s Will, 
Ohio Prob. 19, 5 Ohio S.&C.P. 401, 7 
Ohio N.P. 564. 


Pa.—Gfeller v. Lappe, 57.A. 59, 208 
Pa. 48; Clingan v. Mitcheltree, 31 Pa. 
25. 


S.C.—Buchanan v. Anderson, 50 S. 
EH. 12, 70 S.C. 454, 10 Prob.Rep.Ann. 
175. 


Vt.—In re Noyes’ Will, 17 A. 748, 61 
vt. 14. 


[a] Where jury are left in doubt 
on the evidence, the burden of proof 
has not been sustained. Aldrich v. 
Aldrich, 102 N.E. 487, 215. Mass. 164, 
Ann.Cas.1914C 906. 


[b] Weight of particular evidence. 
—(1) The animus revocandi may be 
made out either directly or by decla- 
rations, part of the res geste, or sub- 
stantially by inferences from estab- 
lished facts. In re Kathan’s Will, 141 
N.Y.S. 705. (2) However, mere, dec- 
larations of the testatrix, unaccom- 
panied by any act, are not sufficient 


to show revocation. Stuart v. Mc- 
Whorter, 36 S.W.(2d) 842, 238 Ky. 
82; Rape v. Cochran, (Tex.Civ.App.) 


217 S.W. 250. (8) Slight oral testi- 
mony based on an alleged declaration 
of the testatrix is ineffective to es- 
tablish revocation. In re _ Levy’s 
Will, 256 N.Y.S. 109, 235 App.Div. 819. 
(4) The testimony of the testator’s 
son that many years before the tes- 
tator’s death he saw a sealed enve- 
lope marked as containing the testa- 
tor’s will, that he tore the envelope 
slightly, and that the envelope in 
which was the will produced for pro- 
bate was not torn, proves nothing as 
to revocation of the will so produced. 
Giles v. Giles, 90 N.E. 595, 204 Mass. 
883. (5) A bequest of a trunk, in 
which the will was found, and the 
trunk’s contents may not be consider- 
ed as evidence of an intent to revoke 


the will. In re Foy’s Will, 137 S.E. 
427, 193 N.C. 494. 

[c] Evidence held sufficient to 
show: (1) Revocation. In re Wik- 


man’s Hstate, 84 P. 212, 148 Cal. 642; 
Luders v. Security Trust & Savings 
Bank, 9 P.(2d) 271, 121 Cal.App. 408; 
State v. Rector, 8 P.(2d) 328, 134 Kan. 
685; In re Calef’s Will, 156: A. 475, 
LOO ON ST Was 181 Pati 162: Ar 679) wd 
N.J.Eq. 355 (cert den 53 S.Ct. 397, 288 
U.S. 606, 77 L.Ed. 981)]; Hilyard v. 
Wood, 63 A. 7,\71.N.J.Eq. 214; Mat- 
ter of Miller’s Will, 100 N.Y.S. 849, 
51 Mise. 156. (2) That the will of- 
fered for probate had not been re- 
voked. In re Dougherty’s Will, 129 


To sustain a claim that a will or part 
thereof was revoked by the tearing, mutilation, ob- 
literation, or destruction of it by the testator or some 
other person in his presence and at his direction, or- 
dinarily there must be sufficient evidence that the aet 
was done with intent to revoke the will or a part 
thereof, as the case may be;® and under some stat- — 
utes at least two witnesses are required to prove the 


A, 15 L; 93) INS eVSCL A 578's 
Pauius, (Tex.Commn.App.) 15 S.W. 
(2d) 571 [rev (Civ.App.) 300 S.W. 
661]; Aschenbeck v. Aschenbeck, 
(Tex.Civ.App.) 62 S.W.(2d) 326. (3) 
Animus revocandi. In re Lord’s Will, 
75 A. 286,106 Me. 51. (4) Testator’s 
intent to make only a dependent, rel- 
ative revocation. Smith v. Runkle, 
97 A. 296 [aff 98 A. 1086, 86 N.J.Eq. 
257, 98 A. 1085, and 98 A. 1087]. 


[d] Evidence held insufficient to 
show revocation. In re Austin’s Es- 
tate, 243 Ill.App. 386; Woodstock Col- 
lege of Baltimore County v. Hankey, 
99 A. 962, 129 Md. 675; Lesnett vy. 
Hunter, 32 Ohio C.A. 296; Hylton v. 
Hylton, 1 Gratt. (42 Va.) 161; Bell v. 
Matthewman, 48 Ont.L. 364. 


6 In re Sloan-Rutledge’s Will, 282 
N.W. 674, 210 Iowa 1256. 


[a] Intent to revoke must be 
clearly and plainly shown. In re 
Lord’s Will, 75 A. 286, 106 Me. 51; 
Aschenbeck v. Aschenbeck, (Tex.Civ. 
App.) 62 S.W.(2d) 326. 


7. In re Sheaffer’s Estate, 87 A. 
577, 240 Pa. 88; Burns v. Burns, 4 
Serg.&R.. (Pa. 295, 256.7. 


Necessity of proof by two witness- 
es of revocation by: 


Destruction see infra § 814. 


Subsequent lost or destroyed will see 
infra § 815. 


8 Neal v. Caldwell, 34 S.W.(2d) 
104, 326 Mo. 1146. 


[a] Evidence held insufficient to 
show that revocation of a will was 
induced by undue influence. In re 
Hunt’s Estate, 258 N.Y.S. 519, 148 
Mise. 822. 

9. See cases infra this note, 


[a] Weight of particular evidence. 
—(1) “Where a will, after the same 
has been canceled, is preserved, and 
is not destroyed, in the absence of 
facts of some kind to show that 
others had an interest in or opportun- 
ity to cancel the instrument, it will 
furnish the best evidence as to the 
intention of the maker thereof to 
destroy its force and effect.’ In re 
Parsons’ Will, 195 N.Y.S. 742, 748, 119 
Mise. 26. (2) In viewing uncontra- 
dicted testimony of a daughter as to 
the destruction of a will by decedent, 
the element of her interest and bene- 
fit must be considered. In re Huncke, 
109 A. 18, 91 N.J.Eq. 300. (3) Decla- 
rations of the testator that he had 
destroyed the will may be sufficient 
to prove revocation. Rape v. Coch- 
ran, (Tex.Civ.App.) 217 S.W. 250. (4) 
Statements made to or by decedent 
which were not so closely related in 
time and circumstance to the physical 
act of revocation by tearing the signa- 
ture from a will as clearly to form a 
part of the res geste are of weak 
probative value and are not to be 
solely relied on in determining wheth- 
er the testator revoked the will be- 
cause of an erroneous belief that the 
law of intestacy was the same as the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


/ 


Wilson v..’ 


- § 814) 


revocation of a will by its destruction by another 
person in the presence and by the direction of the 
However, where the will was last seen 
or heard of in the possession or custody of the testa- 


testator.?° 


provisions of the revoked will. In re 
Allen’s Will, 102 A. 147, 88 N.J.Eq. 
291 [aff.103 A. 1051, 89 N.J.Hq. 208). 
(5) Evidence of the importunities 

~ prior to destruction of the will is suf- 
ficient to connect evidence of im- 
portunities subsequently so as to ren- 
der subsequent evidence of probative 

-. force respecting undue _ influence, 
causing the testatrix to destroy the 
will. Neal v. Caldwell, 34 S.W.(2d) 
104, 326 Mo. 1146. (6) That the tes- 
tatrix destroyed the will while weak 
in mind and body, in connection with 
evidence of importunities, has some 
probative force to show undue influ- 
ence. Neal v. Caldwell, supra. 


{b] Evidence held sufficient to: 
(1) Show that the testator canceled, 
mutilated, obliterated, or destroyed 
the will or codicil or a part thereof, or 
tore, cut, or crossed out his signature 
with intent to revoke. Meredith v. 
Meredith, (Del.) 157 A. 202 (intent to 
revoke the canceled part); Leemon v. 
Leighton, 145 N.E. 631, 314 Ill. 407; 
Burton vy. Wylde, 103 N.E. 976, 261 Ill. 
397 (intent to revoke not only the 
codicil, but also the will); Stuart v. 
cll tea 86 S.W.(2d) 842, 238 Ky. 
$2; 
N.W. 332, 192 Mich. 699; In re Nel- 
son’s Estate, 236 N.W. 459, 183 Minn. 
295; In re Allen’s Will, 102 A. 147, 88 
N.J.Eq. 291 [aff 103 A. 1051, 89 N.J. 
Eq. 208]; In re Diament’s Estate, 92 
A. 952, 84 N.J.Eq. 135 [aff 103 A. 199, 
88 N.J.Eq. 552]; In re Hunt’s Estate, 
258 N.Y.S. 519, 143 Misc. 822; In re 
Cronin’s Estate, 208 N.Y.S. 680, 124 
Mise. 848; Matter of Jones’ Estate, 2 
Ohio S.&C.Pl.Dec. 409, 2 Ohio N.P. 
190; In re Cabler’s Estate, 257 P. 757, 
124 Okl. 275; In re Wood's Bstate, 93 
A. 483, 247 Pa. 377 (intention to cancel 
bequest); Kollock v. Williams, 127 
S.E. 444, 131 S.C. 352. (2) Establish 
that the testator had not destroyed 
his will with revocatory intent. Jack- 
son v. Hewlett, 77 S.H. 518, 114 Va. 
573; In re Ziegenhagen’s Will, 134 N. 
W. 905, 148 Wis. 382. (3) Warrant a 
finding that a testator, who had exe- 
cuted a will in duplicate, did not in- 
tend, by destroying one copy, to can- 
cel the other copy. Managle v. Park- 
er, 71 A. 637, 75 N.H. 139, 24 L.R.A. 
N.S. 180, Ann.Cas.1912A 269. (4) 
Show destruction of the will by the 
testator under the mistaken belief 
that an account book would be an ef- 
fective substitute therefor, so as to 
render the doctrine of dependent rela- 
tive revocation applicable. Flanders 
vy. White, (Or.) 18 P.(2d) 8238. (5) 
Sustain a finding that the testatrix 
was of unsound mind when she de- 
stroyed the will, and also that the de- 
struction was obtained by undue in- 
fluence. Townes’ Adm’r v. Robert- 
son, 128 S.W. 1069, 138 Ky. 652. (6) 
Justify an inference that the princi- 
pal beneficiaries under later wills se- 
ereted or destroyed an earlier will 
for their own purposes. Preston v. 
Preston, 132 A. 55, 149 Md. 498. (7) 
Prove that a sealed envelope contain- 
ing the will was unopened when de- 
livered to one of the heirs at law, and 
was subsequently opened and the tes- 
tatrix’s signature cut off by the heir 
at law, and not by the testatrix. In 
re Crouse’s Will, 199 N.Y.S. 833, 205 
App.Div. 135 [aff 144 N.E. 901, 238 N. 
Y. 583]. (8) Overcome a presumption 
that the testator had cut a clause 
from the will and thereby revoked it. 
Dawley v. Congdon, 105 A. 3938, 42 R, 
I. 64. (9) Rebut an inference that the 
testator intended to repeal his entire 
will by removing a page. In re Sheaf- 


Michigan Trust Co. v. Fox, 159. 
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fer’s Estate, 87 A. 577, 240 Pa. 83. 


[ec] Evidence held insufficient to: 
(1) Show a revocation of the will by 
destruction. Chambers v. Porter, 183 
N.W. 431. (2) Justify a determina- 
tion that the act of revoking a will 
by tearing the testator’s signature 
therefrom was ineffective. In re Al- 
len’s Will, 102 A. 147, 88 N.J.Eq. 291 
[aff 103 A. 1051, 89 N.J.Eqg. 208]. (3) 
Show that the will was destroyed 
fraudulently or by public calamity 
during the lifetime of the testator. 
In re Ross’ Estate, 250 P. 676, 199 Cal. 
641. (4) Justify a finding of fraud 
necessarily implied in a finding that 
the will was destroyed after the death 
of the testator. In re Ross’ Estate, 
supra. (5) Show that erasures made 
by the testator were made with the 
intention of revoking the will. Safe 
Deposit & Trust Co. vy. Thom, 83 A. 
45, 117 Md, 154. (6) Show that the 
testator did not destroy the will ani- 
mo revocandi. Griffith v. Higinbotom, 
104_N.E. 233, 262 Ill. 126, Ann.Cas. 
1915B 250. (7) Overcome a presump- 
tion of an intention to revoke arising 
from the finding of the will, mutilat- 
ed in material parts, in the posses- 
sion of the testator at the time of his 
death. Porch v. Farmer, 122 S.E. 557, 
158 Ga. 55. (8) Justify a finding that 
decedent, after making a contract to 
convey or devise the land to defend- 
ant, and executing an instrument and 
delivering it to defendant, was labor- 
ing under senile dementia a few 
months before his death, when he de- 
stroyed the instrument. Naylor v. 
Shelton, 143 S.W. 117, 102 Ark. 30, 
Ann.Cas.1914A 394. (9) Bring the 
case within the doctrine of “depend- 
ent relative revocation.” In re Nel- 
son’s state, 236 N.W. 459, 183 Minn. 
295. (10) Prove that the testatrix in 
revoking a will by destroying it in- 
tended to make revocation depend on 
the efficiency of a subsequent will. 
Leemon y. Leighton, 145 N.E. 631, 314 
Tl. 407. 


10. Vaughn v. Vaughn, 116 So. 427, 
217 Ala. 364; Wilson v. Bostick, 44 
So. 389, 151 Ala. 636; “Matter. of 
Barnes, 75 N.Y.S. 3738, 70 App.Div. 523, 
10 Niy.Ann:Cas. 482: Timon<v Claf- 
fy, 45° Barb. 438 fiaff 41 N.Y.) 6191; 
Matter of Hopkins, 72 N.Y.S. 415, 35 
Misc. 702 [aff 77-N.Y.S. 178, ‘73 App. 
Div. 559 (rev on other grounds 65 N. 
E. 173, 172 N.Y. 360, 92 Am.S.R. 746, 
65 L.R.A. 95)]; Matter of. Ackles, 52 
N.Y.S. 246, 23 Mise. 321; Greer v. Mc- 
Crackin, Peck (Tenn.) 301, 14 Am.D. 
T55. 


11. See supra § 759. 


12. Iowa.—Thomas v. Thomas, 105 
N.W. 403, 129 Iowa 159. 


Mont.—-In re Colbert’s Estate, 78 P. 
971, 80 P. 248, 31 Mont. 461, 107 Am. 
S.R. 439, 3 Ann.Cas. 952. 


N.J.—In re Calef’s Will, 156 A. 475, 
LOO NEIHa. ash, fatt L620 A. 579), 11t 
N.J.Eq. 355 (cert den 53 S.Ct. 397, 288 
U.S. 606, 77 L.Ed. 981)]. 


Tenn.—Asbury v. Hannum, 8 Tenn. 
Ciy.A. 146, 154 [quot Cyc]. 


Eng.—Allan y. Morrison, [1900] A. 
C. 604; Eckersley v. Platt, L.R. 1 P. 
& D. 281. 


See Wood v. Achey, 94 S.H. 1021, 147 
Ga. 571 (clear proof is required to 
rebut the presumption that a lost or 
destroyed will was revoked by the tes- 
tator). , 
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tor and it cannot be found after his death, it is pre- 
sumed that he destroyed it with the intention of re- 
voking it,11 and clear and satisfactory proof is re- 
quired to rebut or overcome the presumption.” The 


[a] Proof must exclude every pos 
sibility of destruction by testator.— 
In re: Calef’s, Will, 156A. 47.5, 10.9) aN 
J.Eq. 181 [aff 162 A. 579, 111 N.J.Eq. 
355 (cert den 53 S.Ct. 397, 288 U.S: 
606, 77 L.Ed. 981)]. 


[b] Insanity or alleged insanity of 
testator.—(1) Where the testator be- 
came insane after executing the will, 
the evidence to overcome the pre- 
sumption that he revoked it must be 
certain, satisfactory, and conclusive 
that it was unrevoked and in exist- 
ence after he became insane. ‘Cole v. 
McClure, 102 N.E. 264, 88 Ohio St. i. 
(2) Proponent, claiming that the tes- 
tator destroyed the will when lacking 
testamentary capacity, must exclude 
every possibility of such testamen- 
tary capacity by decedent from the 
time the will was last seen in his 
possession up to the time of his death. 
In re Sharp’s Will, 235 N.Y.S. 692, 134 
Misc. 405 [aff 243 N.Y.S. 818, 230 App. 
Div. 730]. 


[c] Where testator had access (1) 
to, or opportunity to repossess, the 
will, which was entrusted to the cus- 
tody of another person, there is a 
presumption of revocation which re- 
mains until rebutted by clear, con- 
vincing, and satisfactory evidence. 
In re Calef’s Will, 156 A. 475, 109 N. 
J.Eq. 181 [aff 162) A. 579, 111 N.J.Eq. 
355 (cert den 53 S.Ct. 397, 288 U.S. 
606, 77 L.Ed. 981)]. (2) “When the 
custodian is the chief beneficiary of 
the will, as here, the presumption of 
revocation is more forceful, more con- 
vincing proof to rebut it should be 
required, and less evidence of access 
is necessary to sustain it, especially 
where nonaccess is shown only by the 
testimony of the custodian, whose 
eredibility as a witness has been im- 
paired.” In re Calef’s Will, supra. 


{d] Physical inability to destroy. 
—Evidence that the will was in the 
testator’s possession after he had be- 
come physically unable to destroy it 
is to be considered by the jury, but 
is not of itself sufficient to overcome 
the presumption. Bauskett v. Keitt, 
22 S.C. LST. 


fe] Evidence held sufficient to re- 
but or overcome presumption.—Rose 
va. Hunnicutt, 265 Siw, 6d, We 6 Amis 
134; In re Sweetman’s Estate, 195 P. 
918, 185 Cal. 27; In re Coolman’s Es- 
tate, 297 PB. 593, 112 ‘Cal App. 744-0 im 
re Bradley’s Hstate, 188 N.W. 897, 215 
Mich. 72; MceMurtrey v. Kopke, (Mo.) 
250 S.W. 399; In re Schnebel’s Will, 
141 A. 813 [aff 146 A. 916, 104 N.J.Eq. 
488]; In re Vogelsang’s Will, 236 N. 
Y.S. 917, 227 App.Div. 739 [rev 232 N. 
Y.S. 654, 133 Mise. 395, and motion gr 
171 N.E. 770, 253 NcY. 533]; In re Pat- 
tison’s Will, 140 N.Y.S. 478, 78 Mise. 
699, 10 Mills Surr. 12; Glockner v. 
Glockner, 106 A. 731, 263 Pa. 393; In 
re Lauburg’s Will, 175 N.W. 925, 170 
Wis. 502; Lefebvre v. Major, (Can.) 
[1930] 2 Dom.L.R. 532 [rev 64 Ont.L. 
43]; Boddy v. Carpenter, (Ont.) [1931] 
4 Dom.L.R. 927. 


{[f{] Evidence held insufficient to 
rebut or overcome presumption.—Hol- 
ler v. Holler, 131 N.E. 663, 298 Til. 
418; Ferguson v. Billups, 50 S.W.(2d) 
35, 244 Ky. 85; Smith v. Smith, 138 
N.B. 539, 244 Mass. 320; Gumtow v. 
Janke, 143 N.W. 616, 177 Mich. 574; In 
re Hedgepeth’s Will, 63 S.B. 1025, 150 
N.C. 245; Michell v. Low, 63 A. 246, 
213 Pa. 526; In re Oswald’s Will, 178 
N.W. 462, 172 Wis. 345. 
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presumption is not rebutted by proof that persons in- 
terested to establish intestacy had an opportunity to 
destroy the will,t* nor by proof that the will was in 
existence a short time before the testator’s death.?4 


[§ 815] (c) By Subsequent 


which is insufficient to entitle a will to probate may 
nevertheless be sufficient to prove that it revoked 
a former will,+> as where the later will has been lost 
or destroyed and not all of its contents are proved, 
but there is evidence that it contained a clause re- 
voking former wills and that it was duly executed 
Also, the testimony of 
a single witness may be sufficient1? except in juris- 
dictions wherein an applicable statute requires proof 


with testamentary intent.1°® 


‘WILLS 


implication ;71 


Will. 


Evidence 


a publication.?4 


Testator. 


by at least two witnesses.t® However, clear, strict, 
13. In re Staiger’s Will, 154 N.E. [a] Ifere declarations of the testa- 
312, 248 N.Y. 468; Collyer v. Collyer,| tor as to the execution of a subse- 


18 N.E. 110, 110 N.Y. 481, 6 Am.S.R. 
405; In re Ascheim’s Will, 135 N.Y.S. 
515, 75 Mise. 434; Stewart’s Estate, 24 
A. 174, 149 Pa. 111; Biichle’s Estate, 3 
Pa.Dist. 16; Asbury v. Hannum, 8 
Tenn.Civ.A. 146, 154 [quot Cyc]. 


14. Matter of Kennedy’s Will, 62 
Niy.s. 1011; 30 Mise. [aff 65 N.Y-S: 
SHO eaos App. Div. 105 (aff.60 N.E. 442, 
167 N.Y. 163)]; Asbury v. Hannum, 
8 Tenn.Civ.A. 146, 154 [quot Cyc]. 


15. Brackenridge v. Roberts, 267 S. 
W. 244, 270 S.W. 1001, 114 Tex. 418. 


16. Ky.—Muller v.. Muller, 56 S. 
W. 802, 108 Ky. 511, 22 Ky.L. 207, 5 
Prob.Rep.Ann. 653. 


Mass.—Aldrich v. Aldrich, 102 N.E. 
487, 215 Mass. 164, Ann.Cas.1914C 906; 
Wallis v. Wallis, 114 Mass. 510. 


Neb.—Williams v. Miles, 127 N.W. 
904, 87 Neb. 455; Williams v. Miles, 
94 N.W. 705, 96 N.W. 151, 68 gels 463, 
110 Am.S.R. 431, 62 LRA. , 4 Ann. 
Cas. 306, 8 Prob. Rep.Ann. eae 


N.H.—Lane v. Hill, 44 A. 3938, 68 
INSEL 2d; eo) Am.s.R, 590 


N.J.—Day v. Day, 3 N.J.Hq. 549. 


N.Y.—Matter of Barnes’ Will, 75 
NEWSOM Oden MADD DIvs ose, LOn INEYs 
Ann.Cas. 432 and note; In re Wiss- 
man’s Estate, 237 N.Y.S. 535, 135 Misc. 
35; Matter of Myers’ Will, 59 N.Y.S. 
908, 28 Mise. 359; Matter of Forbes’ 
Will, 24 N.Y.S. 841, Pow.Surr. 590; 
Nelson v. McGiffert, 3 Barb.Ch. 158, 
49 Am.D. 170. 


Or.—Melhase v. Melhase, 171 P. 216, 
87 Or. 590. 


Pa.—McKenna v. McMichael, 42 A. 
14, 189 Pa. 440; Jones v. Murphy, 8 
Watts & S. 275; Pare’s Estate, 15 Pa. 
Dist. 553. 


S.C.—Legare y. Ashe, 1 S.C.L. 464. 


Tex.—Brackenridge v. Roberts, 267 
S.W. 244, 270 S.W. 1001, 114 Tex. 
418. 


Eng.—Brown v. Brown, 8 E.&B. 876, 
92 E.C.L. 876, 120 Reprint 327; Mat- 
ter of Brown, 1 Swab.&Tr. 32, 164 Re- 
print 615. 


17. In re Bassett’s Estate, 238 P. 
666, 196 Cal. 576; In re Johnston’s Es- 
tate, 206 P. 628, 188 Cal. 336; In re 
Palmer's Will, 203 N.Y.S: 487; 122 
Misc. 177. See In re Thompson’s Hs- 
tate; 198 P.' 795, 185 Cal. 763 (dis- 
cussing the point). 


18. Dingman v. Dingman, 165 N.W. 
712, 199 Mich. 384. 


19. Hill v. Kennedy, 7 P.(2d) 88, 
134 Kan. 560; In re Palmer’s Will, 
203 N.Y.S. 487, 122 Misc. 177. 


quent revocatory will are not legally 
sufficient. Bird y. Bird, (Md.) 168 A. 
885. 


[b] Evidence held sufficient.—In 
re Williams’ Will, 201 N.Y.S. 205, 121 
Misc. 243; Melhase v. Melhase, 171 P. 
216, 87 Or. 590; Dannenbauer v. Mes- 
serer’s Estate, (Tex.Civ.App.) 62 S.W. 
(2d) 235; Clover v. Clover, (Tex.Civ. 
App.) 224 S.W. 916. 


[ec] Evidence held insufficient.—In 
re Vernon’s Estate, 187 BP. 11, 182 Cal. 
91; In re Haness’ Hstate, 130 A. 655, 
98 N.J.Eq. 645; Richardson v. Ames, 
(Tex.Civ.App.) 2 S.W.(2d) 517; Sien 
v. Beitel, (Tex.Civ.App.) 289 S.W. 
1057. 


20. Peck’s Appeal, 50 Conn. 562, 47 
Am.R. 685; In re Sternberg’s Estate, 
62 N.W. 734, 94 Iowa 305; Nelson v. 
McGiffert, 3 Barb.Ch. (N.Y.) 158, 49 
Am.D. 170; Harwood v. Goodright, 
Cowp. 87, 98 Reprint 981, W.Bl. 937, 
96 Reprint 553; Seymour v. North- 
wortly, Hardres 374, 145 Reprint 504; 
Hitchins v. Basset, 3 Mod. 203, 87 Re- 
print 131. 


[a] Evidence held sufficient to es- 
tablish that: (1) <A subsequent will 
contained a revocation clause. In re 
Wylie’s Will, 145 N.Y.S. 133, 162 App. 
Div. 574; In re Kiltz’s Will, 211 N.Y. 
S. 450, 125 Misc. 475; In re Laege’s 
Estate, 192 N.W. 373, 180 Wis. 32. (2) 
The testator knew that a revocation 
clause appeared in the subsequent 
Ae ee re Ely’s Estate, 146 P. 89, 74 
Or. A 


[b] Evidence held insufficient to 
prove that a later will contained a 
revoking clause. Appeal of Fitzpat- 
rick, 89 A. 92, 87 Conn. 579. 


Q21. Williams v. Miles, 127 N.W. 
904, 87 Neb. 455; Williams v. Miles, 
94 N.W. 705, 96 N.W. 151, 68 Neb. 463, 
110 Am.S.R. 431, 62 L.R.A. Bn 4 Ann. 
Cas. 306, 8 Prob.Rep.Ann, 621 


22. In re Palmer’s Will, 208 N.Y:S. 
487, 122 Misc. 177. 


23. \In re Palmer’s Will, supra. 


24 Musser v. Curry, 17 F.Cas.No. 
DI O8e ooy VWs CO 4olen Bacto mnys 
Speight, 32 N.C. 459; Matter of 
Smith’s Will, 9 Phila. (Pa.) 362. 


[a] Payrol evidence (1) may be suf- 
ficient. Wallace vy. Blair, 1 Grant 
(Pa.) 75; Cogdell’s Ex’rs v. Cogdell’s 
Heirs, 3 S.C.Hq. 346 (as to a will of 
personalty). (2) However, where a 
statute lays down certain formalities 
to be observed, ‘‘proof of oral declara- 
tions made by the testatrix tending 
to show reaffirmation of the will as 
originally written does not constitute 
sufficient or valid proof of republica- 
tion.” Barnett v. Bellows, 287 S.W. 


[§§ 814-337 


and very satisfactory proof is required to prove that 
the will offered for, or admitted to, probate was re- 
voked by a subsequent will?® either expressly?° or by 
and where it is sought to prove a 
revoking will by a single witness, his testimony 
should be carefully serutinized?? and not be accepted 
unless it is most satisfactory.?% 


[§ 816] (10) Republication and Revival. 
publication must be proved by the same evidence as 


A re- 


A revival may be proved by any 


sufficient evidence the same as other facts.2> 


[§ 817] (11) Identity, Domicile, and Death of 
In particular cases the evidence has been 
held sufficient to establish the identity?® and death?? 


604, 315 Mo. 1100, 1107. 


25. Williams v. Williams, 8 N.E. 
424, 142 Mass. 515; Burng v. Burns, 
4 Serge.&R. (Pa.) 295, 567; Brown v. 
Brown, 8 E.&B. 876, 92 E.C.L. 876, 120 
Reprint 327. 


[a] One witness may prove that 
the testator in canceling his last will 
intended to revive a former one. Wil- 
liams v. Williams, 8 N.E. 424, 142 
Mass. 515. 


[b] Evidence held insufficient to 
prove: (1) Revival. In re Battis, 
126 N.W. 9, 143 Wis. 234, 139 Am.S.R. 
1101. (2) Intent to revive. In re 
Moore’s Will, 65 A. 447, 72 N.J.EHq. 
371; Inre Cable’s Will, 210 N.Y.S. 187, 
213 App.Div. 512 [aff 206 N.Y.S. 501, 
123 Misc. 894, and aff 152 N.E. 405, 
242 N.Y. 510]. 


26. See cases infra this note. 


[a] Introduction and signing by 
Same name.—Proof that the testatrix 
announced herself as a certain person 
to the attorney who drafted the will 
and to a witness thereto, by accepting 
an introduction to them as that per- 
son, and by signing herself as such in 
the will, constitutes prima facie evi- 
dence of her identity. Harris v. Mar- 
tin, 64 S.B. 126, 150 N-C. 367, 17 Ann. 
Cas. 685 and note, 21 L.R.A.N.S. 531. 
And see Riddle v. Gibson, 29 App.D.C. 
237 (testimony that before and after 
its execution the woman, whose will it 
is claimed to be, stated what she in- 
tended to do with her property and 
what she had done with it, which dis- 
closures exactly coincided with the 
provisions of the will, and that the 
will was drawn at the office of a trust 
company to which she had been’ sent 
for the purpose, coupled with the tes- 
timony of the subscribing witness, of- 
ficers of the trust company, that the 
will was signed by a woman introduc- 
ing herself by the name signed to the 
will, is sufficient to establish the iden- 
tity of testatrix). 


27. See cases infra this note. 


[a] If proof removes probability 
of testator being alive, it is sufficient 
to establish his death. In re Mason’s 
Will, 200 N.Y.S. 901, 121 Mise. 142. 


[b] Soldier.—In a proceeding to 
probate the will of a soldier of the 
United States army, evidence that 
during an attack on the German lines 
the soldier was captured, and that 
while a prisoner he had a severe at- 
tack of influenza, and that thereafter 
he was never heard from, is sufficient 
proof of his death. In re Mason’s 
Will, 200 N.Y.S. 901, 121 Misc. 142. 


[c] Reference by witnesses to tes- 
tatrix as “deceased” is sufficient evi- 
dence of death. Rardin v. Rardin, 110 
N.E. 834, 271 Ill. 216. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the testator and that, at the time of his death, 
he had a domicile in the state?® and a residence in 
the county”® wherein the will is offered for probate. 
In other cases the evidence has been held insufficient 
to establish identity,°° death,*! of a change of dom- 
icile from another state to the state of the forum.*? 
In still other cases the evidence has been held suffi- 
cient to establish the domicile of the testator, at the 
time of his death, in another state** or country.*4 
Although they are not conclusive,?® and under some 
circumstances will be given no weight,°° declarations 
in the will as to the testator’s residence ordinarily 
carry great weight®* and will be accepted in the ab- 
sence of a showing of a change of residence before 
death.?® 


[§ 818] (12) Status and Interest of Parties to 
Action or Proceeding. -In some cases the evidence 
has been insufficient to show want of integrity on 
the part of the applicants for probate.°® A person 
does not establish a right, as a legatee under a prior 
will, to contest a later will, where there is no evi- 
dence that the prior will was executed with the for- 
malities required by law.*® Also, the heirs of an heir 
of the testator do not have such an interest in the 
will as will enable them to contest it where the evi- 
dence is insufficient to warrant a conclusion that the 
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heir was insane or incapable of managing his af- 
fairs during the time elapsing between the testator’s 
death and his own death.*! As bearing on the right 
to contest the will, the evidence in particular cases 
has been held sufficient to prove that a certain per- 
son bore*? or did not bear,*® or insufficient to prove 
that he bore,** a certain relationship to decedent 
which would entitle him to share in the estate in case 
of intestacy. In some cases the evidence has been 
sufficient to show that the contestant authorized the 
contest.4> In a suit for reduction of a legacy, the 
evidence sustained a finding that the testator and 
the legatee did not live in open concubinage.*® 


[§ 819] (13) Diligence in Presenting Will for 
Probate. In some cases the evidence has been held 
sufficient to show that the persons applying for pro- 
bate of a will had failed to exercise the degree of 
diligence imposed by law,*’ while in other cases the 
evidence has been held sufficient to show the appli- 
cants not to be in default.*® 


[§ 820] b. Lost or Destroyed Wills#2—(1) Exe- 
cution, Former Existence, Loss, or Destruction. To 
establish an alleged lost or destroyed will so as to 
entitle it to probate, there must be sufficient evidence: 
of its due execution,°® and in addition thereto there 


28. Green v. Moore, 268 S.W. 337, 
206 Ky. 724; White v. Stowell, 119 
N.E. 121, 229 Mass. 594; In re De Cop- 
pet’s Mstate, 252.N.Y.S. 654, 141 Misc. 
406; In re Beban’s Estate, 237 N.Y.S. 
701, 135 Misc. 25; In re Lowrie’s Will, 
235 INGYGS. 741, 134 Misc: 192. 


29. Cal.—In re Peters’ Estate, 12 
P.(2d) 118, 124 Cal.App. 75. 


Kan.—Edington vy. Stine, 10 P.(2d) 
ATs Sky). ACN Ody My lai. 


Mich.—In re Gilmartin’s Estate, 222 
N.W. 146, 244 Mich. 641. 


N.Y.—In re Wendel’s Estate, 259 N. 
Y.S. 260, 144 Misc. 467; In re Beattie’s 
Hstate, 221 N.Y.S. 726, 129 Misc. 241 
fatf 225 N.Y.S: 792, 222 App.Div. 729, 
appeal dism 162 N.H. 525, 248 N.Y. 
BGA: 


N.D.—In re Volk’s Estate, 214 N.W. 
1935 00 NUD. “oT 


Okl.—Strathmann vy. Kinkelaar, 
Pek tO be Ok 129.0. 


30. In re McAndrew’s Estate, 55 
A. 1040, 206 Pa. 366. 


31. Inre Klein’s Will, 170 N.E. 857, 
201 Ind. 608. 


32. In re Wolf’s Estate, 258 N.Y.S. 
444, 144 Misc. 256. 


33. Gold v. Gold, 124 A. 246, 100 
Conn. 607; Holyoke v. Holyoke’s Es- 
tate, 87 A. 40, 110 Me. 469; In re Cur- 
tiss’ Will, 250 N.Y.S. 146, 140 Misc. 
185; Richards v. Huff, 293 P. 1028, 146 
Okl. 108. 


34. In re Connell’s Will, 155 N.Y.S. 
397, 92 Misc. 324 [aff 162 N.Y.S. 1114]. 


35. In re Benson’s Will, 114 A. 456, 
99 NJ Hq. 618 faff 117 A. 925, 93 N.J. 
Eq. 671]; In re Riley’s Will, 266 N.Y. 
S. 209, 148 Misc. 588; In re Haton’s 
Will, 202 N.W. 309, 186 Wis. 124. 


36. McEwen v. McEwen, 197 N.W. 
SIM NOP INGIDS CGH 


37. In re Curtiss’ Will, 250 N-Y.S. 
146, 140 Misc. 185. 
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[a] They are very persuasive.—In 
re Haton’s Will, 202 N.W. 309, 186 
Wis. 124. 


Declarations of person as to his 


domie@le generally see Domicile § 76. 


38. In re Hunt’s Estate, 258 N.Y. 
S. 519, 148 Misc. 822. 


39. In re Miller’s Estate, 300 P. 
O75, lo Cale App. 109; 


40. HEmhardt v. Collett, 131 N.B. 
48, 191 Ind. 215; In re Wynn’s Estate, 
159 N.W. 492, 193 Mich. 223. 


41. In re Siebs’ Estate, 126 P. 912, 
70 Wash. 374, Ann.Cas.1913H 125. 


42. In re Olson’s Estate, 223 N.W. 
Ai jA Te Sub 2 184 - ineres sWOne aan 
Hing’s Estate, 2 P.(2d) 902, 78 Utah 
324. 


43. Hoover v. Hedrick, 155 N.W. 
851, 178 Iowa 1235; Edwards v. Cock- 
burn, 162 N.E. 225, 264 Mass. 112. 


44. Lewandowski v. Zuzak, 137 N. 
EK. 500, 305 Ill. 612; Petition of Waite, 
La INES Soult foe 


45. Doyle v. Schafer, 14 S.W.(2d) 
413, 228 Ky. 83. 


46. Jones v. Kyle, 123 So. 306, 168 
SIS PASS 


47. House v. House, (Tex.Civ.App.) 
222 S.W. 322. 


48. Eubanks v. Jackson, (Tex.Civ. 
App.) 280 S.W. 248. 


49. Weight and sufficiency of evi- 
dence of lost instruments generally 
see Lost Instruments §§ 24-27. 


50. See cases infra this note. 


[a] Execution in compliance with 
statutory requirements must be 
shown. Preston v. Preston, 132 A. 55, 
149 Md. 498. 


[b] Same proof of execution as 
where will is before court (1) is re- 
quired: Tynan ve Paschal, 27 ) lex 
286, 84 Am.D. 619; In re Rosencrantz’s 
Histate 2u0mN Were (ly oie Wises 109: 
(2) Under the construction placed 
on some statutes the execution of the 
will must be proved by all the sub- 
scribing witnesses if they are alive 
and within the jurisdiction of the 
court. | Mosely “va Carr, (0) Ga. 3333 
Kitchens v. Kitchens, 39 Ga. 168, 99 
Am.D. 453; St. Mary’s Home for Chil- 
dren & Dispensary for Poor of Chi- 
cago v. Dodge, 101 N.E. 46, 257 Ill. 


518. See Smith v. Smith, 106 S.E. 95, 
151 Ga. 150 (the living witnesses must 
be produced, even though it is ad- 
mitted that, if present, they would 
testify that they had no recollection 
of witnessing the will, but might have 
done so); Harrell v. Harrell, 223 S.W. 
919, 284 Mo. 218 (testimony by two of 
the three alleged subscribing wit- 
nesses that they did not sign the in- 
strument will not defeat the estab-— 
lishment of the will, for a lost will 
may be established by the testimony 
of only one of the subsc.iibing wit- 
nesses that he signed and saw the 
others sign). (3) Under some stat- 
utes there must be proof by two wit- 
nesses of due execution. In re Hodg- 
son’s Estate, 112 A. 778, 270 Pa. 210. 
(4) A common-law requirement that 
all attesting witnesses to a lost or 
destroyed will be called, or their ab- 
sence explained, is complied with by 
the production in court of four possi- 
ble witnesses of a will subscribed by 
three of them. In re Rosencrantz’s 
Hstate, supra. (5) That two wit- 
nesses to a destroyed will are unable 
to recall the name of a superfluous. 
third witness after twenty years does: 
not destroy their credibility nor dis- 
credit their testimony with reference 
to recollected acts. In re Bians’ Hs- 
tate, 159 A. 596, 162 Mad. 208; 


[c] Degree of proof.—(1) Clear, 
satisfactory, and convincing proof of 
execution is required. Miller v. Mil- 
ler, 210 N.W. 537, 203 Iowa 888; Fer- 
guson v. Billups, 50 S.W.(2d) 35, 244 
Ky. 85; Wood v. Wood, 44 S.W.(2d) 
539, 241 Ky. 506; Baltzell v. Ates, 205 
Siw. 548, 181 Ky. 41383 Preston” ve 
Preston, 132 A. 55, 149 Md. 498; In re 
Tjarks’ HMstate, 227 N.W. 84, 55 S.D. 
636; In re Borrow’s Will, 212 P. 149, 
123 Wash. 128. (2) It has been said 
that the clearest and most conclusive 
and satisfactory proof is required. 
egies v. Riley, (Ark.) 63 S.W.(2d) 


[d] Declarations of deceased, 
whether before or after the alleged 
testamentary act, are insufficient of 
themselves to establish the execution 
of an alleged lost will. Ferguson vy. 
Billups, 50 S.W.(2d) 35, 244 Ky. 85. 


[e] Testimony of draftsman of 
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must be sufficient evidence of its former existence,®! 
By virtue of statutory re- 
quirements in some jurisdictions, there must be proof 
that the will was in existence at the testator’s death 


and loss or destruction.® 


will as to the due execution thereof 
would ordinarily be insufficient where 
he is unable to recall the names of the 
subscribing witnesses or even the ap- 
proximate date of the will; but it may 
be prima facie sufficient where the 
defect in proof is due to the fraud 
of other persons in destroying or con- 
cealing the paper. Preston v. Pres- 
ton, 132 A. 55, 149 Md. 498. 


{f{] Testimony of beneficiary who 
withheld will.—An executor who is 
the chief beneficiary under a will and 
who has withheld it until all the at- 
testing witnesses are dead cannot, 
after its destruction by fire, establish 
its execution by his testimony that 
the signatures of the testator and at- 
testing witnesses were attached to the 
paper. Tinnan vy. Fitzpatrick, 87 A. 
802, 120. Md. 342. 


[g] Evidence held sufficient.—Al- 
len v. Scruggs, 67 So. 301, 190 Ala. 654; 
Lumpkin v. Askins, (Ark.) 63 S.W. 


(2a) 984; Bradway v. Thompson, 214 
Siw. 27, 139 Ark. 542; Cassem v. 
Prindle, 101 N.E. 241, 258 Ill. 11; 


Gfroerer v. Gfroerer, 90 N.H. 757, 173 
Ind. 424; In re Miller’s Will, 266 P. 
38, 125 Kan. 636; Ferguson v. Bill- 
ups, 50 S.W.(2d) 35, 244 Ky. 85; In re 
Bians’ Estate, 159 A. 596, 162 Md. 208; 
Charles v. Charles, 281 S.W. 417, 313 
Mo. 256; Strong v. Gambier, 140 N.Y. 
S. 410, 155 App.Div. 294 [rearg den 141 
N.Y.S. 421, 155 App.Div. 294 and aff 
109 N.E. 1093, 215 N.Y. 690]; In re 
Humiston’s Estate, 218 N.Y.S. 234, 128 
Mise. 71; Egbert v. Egbert, 29 Ohio 
C.A. 584; In re Rosencrantz’s Estate, 
210 N.W. 371, 191 Wis. 109. 


{h] Evidence held insufficient.— 
Harden vy. Riley, (Ark.) 63 S.W.(2d) 
531; Miller v. Miller, 210 N.W. 537, 
203 Iowa 888; In re Thorman’s Estate, 
144 N.W. 7, 162 Iowa 237, Ann.Cas. 
1916B 484; In re Tjarks’ Hstate, 227 
N.W. 84, 55 S.D. 636; Aschenbeck v. 
Aschenbeck, (Tex.Civ.App.) 62 S.W. 
(2d) 8326; Re Murray, 6 Newfoundl. 
228. 


51. See cases infra this note. 


[a] After testator became insane. 
—In a suit to set up a will which had 
been destroyed by the testator, it is 
not sufficient to show that the will 
may have been in existence after the 
testator’s mind had become so im- 
paired that he could not revoke it, but 
it must appear that it was in existence 
after that time. Shacklett v. Roller, 
34 S.E. 492, 97 Va. 639. 


[b] Degree of proof. — (1) To 
prove that a will alleged to have been 
lost existed at one time, the evidence 
must be clear, strong, positive, satis- 
factory, convincing, and free from 
doubt. In re Lord’s Will, 75 A. 286, 
106 Me. 51. (2) A mete preponder- 
ance of the evidence is not sufficient. 
Wright v. Wright, 97 S BE. 358, 124 Va. 
114. (3) The continued existence of 
the will, in the sense of its not hav- 
‘ing been revoked by the testator, must 
be proved by clear and conyincing evi- 
dence. Ferguson v. Billups, 50 S.W. 
(2d) 35, 244 Ky. 85. 


{c] Evidence held sufficient to: (1) 
Show that the will existed for a period 
of about eight months after the testa- 
trix became insane. In re Frandsen’s 
Wilk 167 ©. 3862; 50 Utah 156. (2) 
Sustain a finding that an alleged lost 
will never existed. In re Siemers’ Es- 
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tate, 261 P. 298, 202 Cal. 424. 


[d] Evidence held insufficient to 
prove the existence of the will at one 
time. Wright v. Wright, 97 S.E. 358, 
124 Va. 114. 


52. 


[a] Nonproduction of will must be 
accounted for (1) by showing that it 
has been lost or destroyed. In re 
Weber’s Estate, 110 A. 785, 268 Pa. 7. 
(2) By virtue of statute in some ju- 
risdictions, there must be proof suf- 
ficient to satisfy the court that the 
will cannot be produced by reasonable 


See cases infra this note. 


diligence. Clover v. Clover, (Tex.Civ. 
App.) 224 S.W. 916. 
[b] Degree and quantum of proof 


geonerally.—(1) While the loss or de- 
struction of a will may, in general, be 
proved by any evidence which estab- 


lishes that fact (Scott v. Maddox, 39° 


S.E. 500, 113 Ga. 795, 84 Am.S.R. 263; 
Kitchens v. Kitchens, 39 Ga. 168, 99 
Am.D. 453), (2) clear evidence is re- 
quired (Wood v. Wood, 44 S.W.(2d) 
539, 241 Ky. 506), (3) and a mere pre- 
ponderance of the evidence is not suf- 
ficient (Wright v. Wright, 97 S.E. 358, 
124 Va. 114). (4) It has* been said 
that the clearest and most conclusive 
and satisfactory proof is required. 
Harden v. Riley, (Ark.) 63 S.W.(2d) 
531. (5) The evidence of loss or de- 
struction must be positive and suffi- 
cient to overcome both the presump- 
tion of revocation by the testator and 
the presumption of innocence on the 
part of a third person charged with 
destroying the will. Matter of Ken- 
nedy’s Will, 62 N.Y.S. 1011, 30 Mise. 1 
[aff 65 N.Y.S. 879, 538 App.Div. 105 (aff 
60 N.E. 442, 167 N.Y. 168)]. (6) How- 
ever, where the custodian of the will 
had an interest in its destruction, 
less proof of destruction is required. 
In re Calef’s Will, 156 A. 475, 109 N.J. 
Hid. 181 Pafl 262A. 579, 211 VN. Jaq. 
355, cert den 53 S.Ct. 397, 288 U.S. 606, 
77 L.Hd. 981]. 


[ec] Evidence held sufficient to 
show or establish: (1) Loss. Cas- 
sem v. Prindle, 101 N.E. 241, 258 Ill. 
11. (2) That a will deposited by the 
testatrix with a bank for safe-keeping 
was lost when papers were removed 
from the bank after a fire. Rose v. 
Hunnicutt, 265 S.W. 651, 166 Ark. 134. 
(3) That a will delivered to one of 
the beneficiaries was lost by one with 
whom the beneficiary left it for safe- 
keeping. Allen v. Scruggs, 67 So. 301, 
190 Ala. 654. (4) Destruction. Strong 
v. Gambier, 140 N.Y.S. 410, 155 App. 
Div. 294 [rearg, den 141 N.Y.S. 421, 
155 App-Div. 294, and aff 109 N.E. 
10938, 215 N.Y. 690]. (5) Destruction 
by decedent. Hoffman’s Adm’r_ v. 
Hoffman, 4 S.W.(2d) 694, 228 Ky. 705; 
Neal v. Caldwell, 34 S.W.(2d) 104, 
326 Mo, 1146. (6) The circumstances 
under which the will was destroyed. 
Wyckoff v. Wyckoff, 16 N.J.Eq. 401. 
(7) That an unrevoked will was either 
lost or destroyed through the neglect 
of the custodian thereof. In re Biansg’ 
Rstate, 159° A. 596, 162: Md. 208 ~ (8) 
That the proponents did not consent 
to destruction of the will by the con- 
testant. Robinson vy. Paxton, 276 S, 
W. 500, 210 Ky. 575. 


[d] Evidence held insufficient to 
establish: (1) Loss. Harden vy. Ri- 
ley, (Ark.) 638 S.W.(2d@) 581; In re 
Bernhardat’s Hstate, (N.J.Prerog.) 143 
A. 92. (2) Destruction. Wright v. 
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or was fraudulently destroyed in his lifetime.®* Un- 
less there is conclusive proof of the destruction of the 
will, the party seeking to set it up must prove that 
diligent search and inquiry have been made without 


Wright, 97 S.E. 358, 124 Va. 114. 


53. In re Vetter’s Estate, 294 P. 
438, 110 Cal.App. 597; In re Johnson’s 


Estate, 66 P. 847, 1384 Cal. 662; Kid- 
der’s Estate, 6 P. 326, 66 Cal. 487; 
In re Kidder’s Estate, 57 Cal. 282; 


Schultz v. Schultz, 35 N.Y. 653, 91 
Am.D. 88; Matter of Kennedy’s Will, 
65 N.Y.S. 879, 53 App.Div. 105 - Laff 
60 N.E. 442, 167 N.Y. 163]; Harris v. 
Harris, 36 Barb. 88 [rev on other 
grounds 26 N.Y. 433]; In re Wiss- 
man’s Hstate, 237 N.Y.S. 535, 135 Misc, 
35; Matter of Rieffeld’s Will, 73 N.Y. 
S. 808, 36 Misc. 472; Schultheis v. 
Schultheis, 143 N.Y.S. 324. See In re 
Sinclair’s Will, 5 Ohio St. 290; Gib- 
son v. Gibson, 25 Ohio Cir.Ct. 698 
(both cases dealing with a statute 
requiring proof that the will existed 
unrevoked at the death of the testa- 
tor and was subsequently lost, spoli- 
ated, or destroyed). 


[a] Degree of proof.—The propo- 
nent of a lost will must prove by a fair 
preponderance of the evidence that 
the will was in existence at the time 
of the testator’s death. In re Daly, 
LTISIN-YGS ac 6c 


[b] Weight of particular evidence. 
—As bearing on the question whether 
the will was left with the attorney 
who drew it and was lost by him in 
decedent’s lifetime, so as to bring the 
case within the rule that such a loss 
is equivalent to a fraudulent destruc- 
tion within the meaning of the stat- 
ute, declarations of the testator, ad- 
mitted in evidence without objection, 
may outweigh the lack of recollection 
of the attorney and authorize a find- 
ing that the testator left the will with 
the attorney and did not thereafter 
have possession of, or access to, it. 
In re Condon’s Hstate, 208 N.Y.S. 797, 
124 Mise. 845. 


[ec] Evidence held sufficient to 
show that the will: (1) Was in ex- 
istence at the testator’s death. Cas- 
sem v. Priindle, 101 N.E. 241, 258 Ill. 
11; In re Humiston’s Hstate, 213 W: 
Y.S. 224, 128 Mise. 71. (2) Was in 
existence subsequent ‘to the death of 
the testator. Bgbert v. Egbert, 10 
Ohio App. 432, 29 Ohio C.A. 584. (3) 
Was found among decedent’s papers 
after his death. Hurwitz v. Lang, 
(Mo.App.) 224 S.W. 83. (4) Was in 
existence at the death of the testator 
or was fraudulently destroyed in his 
lifetime. Matter of Cosgrove’s Will, 
65 N.Y.S. 570, 31 Mise. 422. (5) Was 
lost or stolen from the possession of 
the scrivener. Gfroerer v. Gfroerer, 
90 N.E. 757, 173 Ind. 424. (6) Was 
not in existence at the time of the 
testator’s death and was not fraud- 
ulently destroyed during his lifetime. 
In re Sheldon, 144 N.Y.S. 94, 158 App. 
Div. 848, 11 Mills Surr. 481. (7) If 
not in existence at the death of the 
testator, was fraudulently destroyed 
in his lifetime. Lumpkin v. Askins, 
(Ark.) 63 S.W.(2d) 984. 


[d] Evidence held insufficient to 
show that an alleged will (1) was in 
existence at tthe alleged testator’s 
death (Koester v. Jennings, 165 N.E. 
650, 334 Ill. 107; St. Mary’s Home for 
Children & Disyensary for Poor 
Chicago v. Dodge, 101 N.E. 46, 257 Ill. 
518; In re Luby’s Estate, 260 N.Y.S. 
541, 144 Misc. 900), (2) and was sub- 
sequently destroyed (St. Mary’s Home 
for Children & Dispensary for Poor 
of Chicago v. Dodge, supra; In re 
Luby’s Estate, supra). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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success in those places where the will would most 
probably have been found if in existence;>4 
where the theory is that the will was destroyed, proof 


of a search is unnecessary.°® 


[§ 821] (2) Contents—(a) In General. 
in a few jurisdictions,®°® a stronger degree of proof 
than a mere preponderance of ‘the evidence is re- 
quired to establish the contents of a lost or destroyed 
The rule as to the requisite degree of proof 


will.®7 


54. U.S.—Gaines v. 
How. 553, 16) E.G. 7:70. 


Ga.—Bryan v. Walton, 14 Ga. 185. 


Ind.—Jones v. Casler, 38 N.E. 812, 
139 Ind. 382, 47 Am.S.R. 274. 


N.Y.—Matter of Kennedy’s Will, 62 
NES eh Ol lm iise: lati n6os ING) ass 
879, 53 App.Div. 105 (aff 60 N.E. 442, 
167 N.Y. 163)]; Bulkley v. Redmond, 
2 Bradf.Surr. 281. 


N.C.—Eure v. Pittman, 10 N.C. 364. 


Philippine.—Araujo v. Celis, 6 Phil- 
ippine 223. 

Eng.—Reg. v. Johnson, Dears. & B. 
340, 169 Reprint 1031. 


55. Jones wr Casier, 38 NE. 812; 
139 Ind. 382, 47 Am.S.R. 274. 


56. City of Flint v. Stockdale’s Es- 
tate, 122 N.W. 279, 157 Mich. 593. 


57. In re McCoy’s Estate, 228 N.W. 
376, 56 S.D. 279; In re Tjarks’ Estate, 
227 N.W. 84, 55 S.D. 636. 


58. U.S.—Southworth v. Adams, 22 
¥F.Cas.No. 18,194, 11 Biss. 256. 


Ala.—Skeggs v. Horton, 2 So. 110, 
82 Ala. 352; Jaques v. Horton, 76 Ala. 
238. 


Hennen, 24 


Ark.—Rawlings v. Berry, 194 S.W. 
249, 128 Ark. 273; Nunn v. Lynch, 83 
S.W. 316, 73 Ark. 20. 


Cal.—Kidder’s Estate, 6 P. 326, 66 
Cal. 487. 


Conn.—In re Johnson’s Will, 
Conn. 587. 


Ga.—Kitchens v. Kitchens, 39 Ga. 
168, 99 Am.D. 453. 


Hawaii.—Kekauluohi’s 
Hawaii 172. 


Ind.—Forbing v. Weber, 99 Ind. 588. 


Iowa.—In re Delaney’s Estate, 223 
N.W. 484, 207 Iowa 448; Miller v. 
Miller, 210 N.W. 537, 203 Iowa 888; 
In re Thorman’s Estate, 144 N.W. 7, 
162 Iowa 237, Ann.Cas.1916B 484; Mc- 
Carn v. Rundall, 82 N.W. 924, 111 
Iowa 406. 


Ky.—Ferguson vy. Billups, 50 S.W. 
(2d) 35, 244 Ky. 85; Wood v. Wood, 44 
S.W.(2d) 539, 241 Ky. 506; Baltzell 
v. Ates, 205 S.W. 548, 181 Ky. 413; 
Todd’s Heirs v. Wickliffe, 12 B.Mon. 
289; In re Happy’s Will, 4 Bibb 553. 


“hear elie woonazand v. Wallis, 114 Mass. 
510. 


Mo.—Dickey v. Malechi, 
34 Am.D. 130. 


Neb.—Williams v. Miles, 127 N.W. 
904, 87 Neb. 455; Williams v. Miles, 
94 NOW. 705, 96 IN.W.. 151;° 68 Neb. 
463, 110 Am.S.R. 431, 62 L.R.A. 383, 
4 Ann.Cas. 806, 8 Prob.Rep.Ann. 621. 


N.J.—In re Calef’s Will, 156 A. 475, 
109 N.J.Eq. 181 [aff 162 A. 579, 111 N. 
Je OOO piCehe Gens os) 9.Ct, 397, 288 
U.S.1606, 70) Lebd, 931): Coddington 
Vv. Jenner, 45 A. 1090, 60 N.J.Bq._ 447 
[aff 41 A. 874, 57 N.J.Ea. 528]; Wy- 
ckoff v. Wyckoff, 16 N.J.Eq. 401. 


N.Y.—Collyer v. Collyer, 18 N.E. 
110, 110 N.Y. 481, 6 Am.S.R. 405; Mat- 
ter of Granacher, 77 N.Y.S. 748, 74 
App.Div. 567 [aff 66 N.E. 1109, 174 
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Estate, 6 


6 Mo. 177, 
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but 


and the like.®® 


Except | ‘ 
is required.°? 


N.Y. 504]; Matter of Purdy’s Will, 
61 N.Y.S. 430, 46 App.Div. 33 [aff 55 
N.Y.S. 644, 25 Misc. 458]; Keery v. 
ava 37 N.Y.S. 923091 Hun 642 Laff 
48 NE. TO Spaalios Ney. 662]; Fetes 
v. Volmer, di N.Y.S: boy oS Elum Ly 
Kahn v. Eloes, 35. NuyY;s. 273, 14 Misc. 
63; Matter of De Groot’s Will, 9 N.Y. 
Date Piva SING Vo Civ. erOC.mhO2, 3 Conn. 


Surr. 310; In re Hammonda’s’ Will, 4 
NOY cs. 456; Hatch v. Sigman, 1 Dem. 
Surr. 519. 


N.C.—In re Hedgepeth’s Will, 63 S. 
BH. 1025, 150) (NUGn 2453) Bure wv. Pitt- 
man, 10 N.C. 364. 


Ohio.—Cole v. McClure, 102 N.E. 
264, 88 Ohio St. 1; Consumers Brew- 
ing Co. v. Hardway, 2 Ohio App. 171, 
Wii Ohion Cir, Ce Noa 41 Gibson vs 
Gibson, 257 Ohio (Cir. Ct. 693; In) re 
Thompson, 16 Ohio N.P.N.S. 121. 


Pa.—Jones v. Murphy, 8 Watts & S. 


275; Clark v. Morton, 5 Rawle 235, 
28 Am.D. 667; Wulit's Hst., 26. Pa. 
Dist. 144; Buechle’s Est., 5 Pa.Dist. 


Biichle’s Hstate, 3 


127, 17 Pa.Co, 449; 
33 Wkly.N.C. 


Pa.Dist. 16,14 Pa.Co. 99, 
393. 


S.D.—In re oence Estate, 227 N.W. 
84, 55 S.D. 636 


Tenn.—Morris v. Swaney, 7 Heisk. 
591; Buchanan v. Matlock, 8 Humphr. 
390, 47 Am.D. 622; McNeely v. Pear- 
son, (ChA\) 42 S.W. 165; Asbury v. 
Hannum, 8 Tenn.Civ.A. 146. 


Vt.—Dudley v. Wardner’s Ex’rs, 41 
Vt. 59; Minkler v. Minkier’s Hstate, 
14 Vt. 125. 


Va.—Apperson v. Dowdy, 1 S.B. 105, 
82 Va. 776; Hylton v. Hylton, 1 Gratt. 
(42 Va.) 161. 


Wash.—In re Borrow’s Will, 212 P. 
149, 123 Wash. 128. 


Wis.—Jamison v. Snyder, 48 N.W. 
261, 79 Wis. 286. 


Eng.—McLeod vy. McNab, [1891] A. 
C. 471; Silver vo Silver, 27 ..-Rep. 
N.S. 766; Moore v. Whitehouse, 3 
Swab.&Tr. 567, 164 Reprint 1395. 


N.S.—Re Mcleod, 23 N.S. 154. 


[a] Statutes in some jurisdictions 
require the provisions of the will to 
be clearly proved. See statutory pro- 
visions. 


[b] Parol evidence should he of 
very cogent character.—Wharram y. 
Wharram, 3 Swab.&Tr. 301, 164 Re- 
print 1290. 


[ec] Stipulation.—A lost will can- 
not be admitted to probate on an 
agreement or stipulation of counsel; 
evidence of it must be given as re- 
quired by statute. Matter of Ruser, 
19 N.Y.St..791, 6 Dem.Surr, 31. 


{d] Declarations of testator (1) 
are not of themselves sufficient to 
prove the contents of the will. Cant- 
way v. Cantway, 146 N.H. 148, 315 
Ill. 244; Clark v. Turner, 69 N.W. 
843, 50 Neb. 290, 38 L.R.A. 4383 and 
note. (2) In some cases they have 
been regarded as not of any weight. 
Matter iOfgicUser, Lo Nas. ot.) 9d). 6 
Dem.Surr. 31. 


fe] Reading of will by witnesses. 
—(1) Except in the case of a fraud- 
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has been stated by the courts in various forms, most- 
ly of equivalent import, as that the evidence must be ~ 
clear, full, and satisfactory, clear and convincing, 
In some cases it is stated that the 
clearest and most conclusive and satisfactory proof 
Also it has been said that the evidence 
should be free from doubt®® or convincing beyond a 
reasonable doubt ;°* 
measure of proof.®? 


but this preseribes too strict a 
The exact language of the will 


’ 


ulent destruction of the will, the con- 
tents of a lost will cannot be proved 
otherwise than by a witness who has 
read the will or heard it read. Chis- 
holm’s Heirs v. Ben, 7 B.Mon. (Ky.) 
408; Clover v. Clover, (Tex.Civ.App.) 
224 S.W. 916. (2) The testimony of 
witnesses who have read the will may 
be sufficient to establish its contents. 
Charles v. Charles, 281 S.W. 417, 313 
Mo. 256. And see Glockner v. Glock- 
ner, 106 A. 731, 263 Pa. 393 (such tes- 
timony coupled with evidence of the 
testator’s declarations). 


{f] Presumption that destruction 
of will by the heir at law was bene- 
ficial to such heir is not suflicient to 
establish another person’s claim that 
he had been originally named as sole 
beneficiary. Cantway v. Cantway, 
146 N.E. 148, 315 Ill. 244. 


{g] Evidence held sufficient.—AI- 
len v.. Scruges, 67. So. 301,27 190nAtay 
654; Lumpkin y. Askins, (Ark.) 63 


S.W.(2d) 984; Bradway v. Thompson, 
214 S.W. 27, 139 Ark. 542; Ferguson 
v. Billups, 50 S.W. (2a) 35, 244 Rayos 
Coghlin v. White, 172 N.E. 786, 273 
Mass. 53; Neal v. Caldwell, 34 S.W. 
(2d) 104, 326 Mo. 1146; Wyckoff v. 
Wyckoff, 16 N.J.Eq. 401; In re Humis-. 
ton’s Estate, 218 N.Y.S. 234, 128 Misc. 
Glee Franklin v. Creyon, 5 $'c.Ea. 243; 
In re Lundquist’s Will, 248 N.W. 410. 
olde AVES ye Aule Lefebvre v. Major, 
(Can.) [1930] +2 Dom.L.R. 5382. 


[h] Evidence held insufficient.— 
Harden v. Riley, (Ark.) 63 S.W.(2d) 
531; Allnutt v. Wood, 176 Ark. 537, 
3 S.W.(2d) 298; Dudgeon v. Dudgeon, 
177 S.W. 402; 119 Ark. 128; In re De- 
laney’s Hstate, 223 N.W. 484, 207 
Iowa 448; Miller v. Miller, 210 N.W. 
537, 203 Iowa 888; In re Thorman’s 
EHstate, 144 N.W. 7, 162 Iowa 2387, 
Ann.Cas.1916B 484; Durfee v. Dur- 
fee, 8 Mete. (Mass.) 490 note; In re 
Dryer’s Hstate, 257 N.Y.S. 257, 143. 
Mise. 310; In re Bescher’s Estate, 229 
N.Y.S. 821, 132 Mise. 625; Gibson’s 
Estate, 1 Ohio N.P.N.S. 552; In re 
Lawman’s Estate, 116 A. 538, 272 Pa. 
237 [cert den 42 S.Ct. 586, 259 U.S. 
583, 66 L.Ed. 1075]; In re Hodgson’s 
Estate, 112 A. 778, 270 Pa. 210; Mich- 
ell v. Low, 63 A. 246, 213 Pa. 526; Al- 
meida’s Hst., 21 Pa.Dist. 161. 


59. Harden y. Riley, (Ark.) 63 S. 
W.(2d) 5381; Nunn v. Lynch, 83 S.W. 
316, 73 Ark. 20; Tinnan v. Fitzpat- 
rick, 87 A. 802, 120 Md. 342; Rhodes 
v. Vinson, 9 Gill (Md.) 169, 52 Am.D: 
685; Vining v. Hall, 40 Miss. 83. 


60. Newell v. Homer, 120 Mass. 
277; Davis v. Sigourney, 8 Mete. 
(Mass.) 487. 


61. Cole v. McClure, 102 N.E. 264, 
88 Ohio St. 1; Woodward vy. Goul- 
stone, 11 App.Cas. 469. 


62, Skeggs v. Horton, 2 So. 110, 82 
Ala. 352; Apperson v. Cottrell, 3 Port. 
(Ada) 1 51) 29° Am. D. 2392" Puhaikalars 
Hstate, 5 Hawaiil0. See also Rumph 
NA Mationinn IV Sle roby Ss SOs Pee! 
(whatever the quantum of proof nec- 
essary to establish a lost will for pro- 
bate, as to the terms of the will lost 
after its probate, it is the same as the 
proof of other issues of fact). But 
see In re Calef’s Will, 156 A. 475, 477,,. 


\ 
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need not be proved in any ease; it is sufficient if the 
witnesses testify to the substance of the will, so that 
it ean be incorporated in the decree if probate is 


ae 63 
granted. 


[§ 822] (b) Number of 


LOG NO Ode Path mLOomeA LOO), Link 
We akids sop; cent den 53. S.Ct. 39%, 283 
U.S. 606, 77 L.Ed. 981] (‘‘the line of 
demarcation between what is ‘clear, 
satisfactory and convincing’ and that 
which removes ‘all reasonable doubt’ 
is more fanciful than real’). 


63. Ala.—Allen v. Scruggs, 67 So. 


301, 190 Ala. 654; Skeggs v. Horton, 
2 So. 110, 82 Ala. 352. 


Cal.—In re Camp’s Estate, 66 P. 
227, 184 Cal. 233. 
Ill.—Cassem y. Prindle, 101 N.E. 


241, 258 Ill. Anderson v. Irwin, 


HOD 4d: 

Ind.—Jones v. Casler, 38 N.E. 812, 
139 Ind. 382, 47 Am.S.R. 274. 

Ky.—Allison’s Devisees v. Allison’s 
Heirs, 7 Dana 90. 

Md.—Preston v. Preston, 132 A. 55, 
149 Md. 498. 


Mass.—Tarbell v. Forbes, 58 N.E. 
873, 177 Mass. 238, 6 Prob.Rep.Ann. 
331. 


bid 


Mo.—Dickey v. Malechi, 6 Mo. 177, 
384 Am.D. 130; Jackson v. Jackson, 4 
Mo. 210. 


N.J.—Wyckoff v. Wyckoff, 16 N.J. 
Eg. 401. 


N.Y.—In re Musacchio’s Will, 262 
WN.Y.S. 616, 146 Misc. 626; McNally v. 
Brown, 5 Redf.Surr. 372. 


Tenn.—Morris v. Swaney, 7 Heisk. 
sale 


Eng.—Davis v. Davis, 2 Add.Eccl. 
223, 162 Reprint 275; Foster v. Fos- 
ter, 1 Add.Eeccl. 462, 162 Reprint 163. 


Newfoundl.—In re Pike, 6 New- 
foundl. 445. 


[a] fo hold otherwise ‘‘would be 
practically to hold that no lost will 
could ever be proved unless there 
were in existence an exact copy of it. 
Because when the frailty, fallibility 
and vagaries of the human memory 
are considered, it is so improbable 
that witnesses could be found who 
could, after the lapse of any consid- 
erable period of time, recall exactly 
and in the same words the contents of 
such a paper, it would seldom hap- 
pen that such a will could be proved. 
sut while the law jealously guards 
the integrity of wills, and takes cog- 
nizance of the frailties of human na- 
ture, which make it necessary to ex- 
ercise every precaution to guard the 
testator and his heirs against fraud, 
nevertheless a rule so rigid and so 
strict would tend rather to encourage 
the fraudulent suppression or spolia- 
tion of wills than to carry out the 
wishes and intent of the testator. 
Such a rule is, we think, inconsist- 
ent with a sound public policy and 
unwise, and in our opinion it is suf- 
ficient if the proponent of the lost 
will shows definitely and affirmative- 
ly by clear and convincing proof the 
substance and intent of the instru- 
ment, and we do not think that its 
probate can be defeated by his failure 
to prove some relatively small, in- 
considerable, and unimportant item.” 


Witnesses. 
providing that the contents of a lost or destroyed 
will shall be proved by the testimony of at least two 
witnesses will be accorded effect®+ unless the case 
falls within an exception allowing proof by a correct 
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copy of the will and the testimony of one witness.°° 
In the absence of a statute requiring a greater quan- 
tum of proof, the testimony of a single witness may 


be sufficient to establish the contents of a lost will.®® 


Statutes 


Preston v. Preston, 132 A. 55, 149 Md. 
498, 518. 


64. Ark.—Allnutt v. Wood, 3 S.W. 
(2d) 298, 176 Ark. 537. 


Cal.—Matter of Patterson’s Estate, 
102 P. 941, 155 Cal. 626, 132 Am.S.R. 
116, 26 L.R.A.N.S. 654, 18 Ann.Cas. 
625; In.re Camp’s Estate, 66 P. 227, 
134 Cal. 233; McDaniel v. Pattison, 27 
PAGb 1 32 e805, 98 Cally some re 
Vetter’s Estate, 294 P. 438, 110 Cal. 
App. 597; In re Guinasso’s Estate, 
PLONE 3355 23 CaleApp: SLs: 


Colo.—Todd vy. Rennick, 22 P. 898, 
13 Colo. 546. 


Ind.—Jones v. Casler, 38 N.E. 812, 
139 Ind. 382, 47 Am.S.R. 274; Inlow 
Vv. gnats 76 N.E. 763, 38 Ind.App. 
BD. 


N.Y.—Matter of Granacher’s Will, 
77 N.Y.S. 748, 74 App.Div. 567 [aff 66 
N.E. 1109, 174 N.Y. 504]; In re Mu- 
sacchio’s Will, 262 N.Y.S. 616,146 
Misc. 626; Matter of Purdy’s Will, 55 
N.Y.S. 644, 25 Mise. 458 [aff 61 N.Y.S. 
430, 46 App.Div. 33]; Matter of Wald- 
ron’s Will, 44 N.Y.S. 353, 19 Misc. 333; 
Matter of Ruser, 19 N.Y.St. 791, 6 
Dem.Surr. 31. 


Pa.—In re Hodgson’s Estate, 112 A. 
778, 270 Pa. 210; In re Fallon’s HEs- 
tate, 63 A. 889, 214 Pa. 584; Michell 
v. Low, 63 A. 246, 213 Pa. 526; Wulff’s 
Eist., 26 Pa.Dist. 144; Buechle’s Es- 
tates Oe ParDist, 2%) 17 Pas©oy 44.9) 


Wash.—In re Needham’s Estate, 126 
P. 429, 70 Wash. 229; Harris v. Har- 
ris, 39 P. 148, 10 Wash. 555. 


[a] Declarations of decedent are 
not equivalent to, and cannot take 
the place of, one witness. In re 
Thompson’s Estate, 198 P. 795, 185 
Cale. 7633 larris'v. Harris, 39 bs 1485 
10 Wash. 555. 


65. Barnes v. Bosstick, 179 N.E. 
777, 203 Ind. 299; Sheridan v. Hough- 
ton, 1/6) Eun: 1628, 6) “Abb:N- Casi. 234 
[mod on other grounds 84 N.Y. 643]; 
Collyer v. Collyer, 17 Abb.N.Cas. (N. 
Y.) 328, 4 Dem.Surr. 53. 


[a] Evidence held insufficient to 
establish correctness of copy offered. 
—In re Luby’s Hstate, 260 N.Y.S. 541, 
144 Misc. 900. 


66. Ala.—Hodge v. Joy, 92 So. 171, 
207 Ala. 198; Skeggs v. Horton, 2 So. 
110, 82 Ala. 352; Jaques v. Horton, 76 
Ala. 238. 

Conn.—In re Johnson’s Will, 40 
Conn. 587. 

Del.—kKearns v. Kearns, 4 Del. 83. 

a.—Harris v. Camp, 76 S.E. 40, 


G 
138 Ga. 752. 
Ill.— Matter of Page, 8 N.E. 852, 118 


Ill. 576, 59 Am.R. 395; Anderson v. 
Irwin, 101 Ill. 411. 


Iowa.—In re Thorman’s Estate, 144 
oe 7, 162 Iowa 2387, Ann.Cas.1916B 
84. 


Ky.—Chisholm’s Heirs v. Ben, 7 B. 
Mon. 408; Baker vy. Dobyns, 4 Dana 
220; Thruston’s Adm’r v. Prather, 77 
SrWeob4ey Zion scyinlan elelioute 


[§ 823] ce. Holographic Wills*7—(1) In General. 
To establish a holographic will there must be suffi- 
cient evidence of its identity or genuineness®® and 
due execution by decedent.®® 
there must be proof that the will was found among 


Under some statutes 


Mo.—Neal v. Caldwell, 34 S.W.(2d) 
104, 326 Mo. 1146; Dickey v. Malechi, 
6 Mo. 177, 34 Am.D. 130; Graham v. 
O’Fallon, 3 Mo. 507; Varnon v. Var- 
non, 67 Mo.App. 534. 


N.J.—Wyckoff v. Wyckoff, 16 N.J. 
Eq. 401. 


N.C.—In re Hedgepeth’s Will, 63 S. 
E. 1025, 150 N.C. 245. 


Ohio.—Egbért v. Egbert, 29 Ohio 
C.A.—584,° 586. Eeit Cyc]; In re La- 
sance’s Hstate, 7 Ohio S.&C.P. 246, 5 
Ohio N.P. 20. 


PONS ee wv. Ford) 7. Humphr: 


Eng.—Echersley v. Platt, L.R. 1 P. 
&D. 281; Matter of Wilson, 26 L.T. 
Rep.N.S. 405. 


Newfoundl.—In re Calahan, 4 New- 
foundl. 276. 


[a] Rule is not affected by the fact 
that the statute of wills requires two 
or more subscribing witnesses to a 
will to render it valid. Skeggs v. 
Horton, 2 So. 110, 82 Ala. 352. 


67. Walidity and sufficiency gen- 
erally see supra §§ 396-407. \ 


68. See cases infra this note. 


[a] Conflict in evidence.—(1) Al- 
though two witnesses testify to hayv- 
ing seen deceased write and sign the 
purported will the testimony of nine 
witnesses, each of whom had seen de- 
ceased write and sign his name fre- 
quently, that in their opinion the writ- 
ing and signature of the purported 
will are not those of deceased is cer- 
tainly sufficient to raise a serious con- 
flict in the evidence as to whether or 
not the instrument is genuine. Myron 
v. Frost, 220 N.W. 149, 53 S.D. 70. (2) 
Evidence of testator’s handwriting 
generally see infra §§ 807, 808. 


[b] Evidence as to genuineness 
held not contrary to physical facts or 
opposed to any unquestioned law of 
nature. Murphy v. Murphy, 222 S.W. 
721, 144 Ark. 429. 


[c] Evidence held sufficient to 
show, or sustain a finding or verdict, 
that an alleged holographic will is: 
(1) Genuine. Succession of Walker, 
77 So. 889, 142 Lia. 955. (2) A forgery. 
Succession of Loewer, 149 So. 504, 177 
La. 869. (3) Nota forgery. Seaman 
v. Husband, 100 A. 941, 256 Pa. 571. 


[d] Evidence held insufficient to 
identify a certain paper as the will of 
decedent. Davis v. Davis, 207 P. 1065, 
86 Okl. 255. 


69. See cases infra this note. 


[a] Compliance with statutory re- 
quirements respecting execution must 
be shown. In re Truelsen’s Will, 223 
NENG Sr lOoik iSO FG MISCr ates 


[b] Comparative weight of par- 
ticular evidence.—The testimony of x 
surviving witness twenty-five years 
after the execution of a holographic 
will should not outweigh other facts 
tending to establish proper execution. 
In re Baldwin’s Will, 215 N.Y.S. 149, 
216 App.Div. 111 [aff 154 N.B. 641, 243 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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the valuable papers and effects of decedent or was 
lodged in the hands of some person for safe-keep- 


ing.‘ 
Death. 


death.71 
Testamentary intent. 


tate.7§ 


Interlineations. 


N.Y. 646]. 


{c] Evidence of publication (1) 
need not be as strong in the case of 
a holographic will as in the case of an 
ordinary will. Matter of Ellery, 123 
N.Y.S. 1015, 1016, 1389 App.Div. 244; 
In re Cogan’s Will, 168 N.Y.S. 937, 
101 Mise. 652 [rev on other grounds 
171 N.Y.S. 643, 184 App.Div. 198, aff 
123 N.E. 860, 226 N.Y. 694]; In re De 
Hart’s Will, 122 N.Y.S. 220, 67 Misc. 
13. (2) However, “it must appear 
that there was some substantial com- 
pliance with the prescribed formal- 
ities of publication.” Matter of El- 
lery, supra. 


{d] Evidence held sufficient to 
show: (1) Due or proper execution, 
or execution in compliance with statu- 
tory requirements. Bullock v. More- 
house, 57 App.D.C. 231, 19 F.(2d) 705; 
Gould v. Chicago Theological Semi- 
nary, 59 N.E. 536, 189 Ill. 282, 6 Prob. 
Rep.Ann. 398; Coleman v. Lindley, 
224 P. 912, 115 Kan. 802; In re Bald- 
win’s Will, 215 N.Y.S. 149, 216 App. 
Div. 111 [aff 154 N.E. 641, 243 N.Y. 
646]; Matter of Briggs’ Will, 62 N.Y. 
S. 294, 47 App.Div. 47; In re Greg- 
son’s Estate, 242 N.Y.S. 228, 136 Misc. 
769; In re De Hart’s Will, 122 N.Y.S. 
220, 67 Mise. 13; In re Westfeldt’s 
Will, 125 S.B. 531, 188 N.C. 702.-. (2) 
That the witnesses did not see the 
testator’s signature when they at- 
tested a holographic will and that the 
testator did not sign the will in their 
presence, aS required by statute. In 
re Crill’s Estate, 207 N.Y.S. 775, 124 
Misc. 134 [aff 211 N.Y.S. 908, 214 App. 
Div. 849]. (3) Execution by testa- 
trix. Buchanan vy. Rollings, (Tex.Civ. 
App 122) SW. 4962. (4) </That’ the 
testator signed with the intention of 
executing the will. In re Miller’s 
Will, 194 N.Y.S. 848, 119 Misc. 4. (5) 
That the instrument was not executed 
by decedent. Toler v. Brown, 247 S. 
W. 1075, 157 Ark. 225, 


[e] Evidence held insufficient to 
show or establish: (1) The factum of 
the will. Davis v. Davis, 207 P. 1065, 
86 Okl. 255. (2) That the instrument 
was signed at the end thereof and 
was duly executed and published, as 
required by statute. In re Simpson’s 
Will, 207 N.Y.S. 721, 211 App.Div. 408. 
(3) That either one of the written 
names in the instrument was ac- 
knowledged by the testator as his sig- 
nature. In re Phelan’s Hstate, 87 A. 


[68 C. J.—55] 


On application for probate of a letter as 
a soldier’s will, properly authenticated records of 
the United States war department showing facts sur-. 
rounding death in action constitute plenary proof of 


The testimony of attesting 
witnesses that they were alone with decedent at the 
time of attestation, together with the fact that the 
will is holographic, show that he intended the paper 
to be a testamentary disposition of his property.7? 
A letter will be denied probate as a holographie will 
where it does not appear from its terms or from evi- 
dence of surrounding circumstances that the writer 
intended it to stand as his last will and testament or 
to operate as a testamentary disposition of his es- 


A presumption that interlinea- 
tions in a holographic will were made subsequent to 
execution is rebutted where they were made in the 
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testator’s own handwriting with the same ink and 
apparently by the same pen.‘ 


In particular cases the evidence has 
been held insufficient to show that a holographic will 
had been revoked.*® 
been held sufficient to sustain a finding that the will 
was not destroyed by the testator during his lifetime 


In other cases the evidence has 


for the purpose of revoking it*® or was not intended 


death.78 


Lost instrument. 
may be admitted to probate where there is evidence 
that the original was destroyed after the testator’s 
A lost or destroyed letter is not establish- 
ed as a holographie will in the absence of clear and 
convineing evidence that it contained a testamentary 
disposition or showed an intent to make it a will.*® 


[§ 824] (2) Handwriting of Testator. 
eraphie will must, of course, be shown to be in the 


to be revoked by a later will.*” 


A copy of a holographie will 


A holo- 


testator’s handwriting ;®° and generally this rule ap- 


625, 82 N.J.Eq. 316 [aff 91 A. 1070, 
82 N.J.Eq. 647]. (4) That the will 
was not properly executed. Wyman 
v. Wyman, 103 N.Y.S. 64, 118 App.Div. 
109 [aff 90 N.E. 1167, 197 N.Y. 524, 
foll In re Wyman’s Will, 103 N.Y.S. 
69, 118 App.Div. 1161. 


70. McEwan v. Brown, 97 S.E. 20, 
176 N.C. 249; St. John’s Lodge v. 
Callender, 26 N.C. 335. 


[a] Proof that decedent placed in- 
strument among his valuable papers 
and effects is unnecessary, in the first 
instance, when there is no counter- 
vailing proof. In re Jenkin’s Will, 72 
Sb 1072, 157 ON. C.74295 37. G.RaAGNES; 
842. 


[b] Evidence held sufficient,—In 
re Shemwell’s Will, 148 S.E. 469, 197 
N.C. 332; In re Westfeldt’s Will, 125 
S.E. 531; 188 N.C. 702; In re Shep- 
pard’s Will, 38 S.E. 27, 128 N.C. 54. 


71. Inre Straulina’s Estate, 134 A. 
88, 4 N.J.Mise. 599. 


72. In re Case’s Will, 
678, 126 Misc. 704. 


73. In re Young’s Estate, 
100, 95 Okl. 205. 


Lost or destroyed letter see infra 
text and note 79. 


74. In re Easton’s Will, 145 N.Y.S. 
378, 84 Misc. 1. 


75. In re Streeton’s Estate, 191 P. 
16, 183 Cal. 284. 


76. Buchanan vy. Rollings, 
Civ.App.) 122 S.W. 962. 


77. Adams v. Maris, (Tex.Commn. 
App.) 213 S.W. 622 [mod (Civ.App.) 
166 S.W. 475]. 

78. Succession of O’Brien, 121 So. 
874, 168 La. 303. 

79. In re Harrington’s Estate, 252 
P. 868, 43 Idaho 447. 


80. Ky.—Adams’ Ex’x v. Beau- 
mont, 10) Sow. (2a) 1106, 22:6 Ky. ots 
Hannah v. Peake, 2 A.K.Marsh. 133. 


La.—Roth’s Succession, 31 La.Ann. 
ollos 
N.C.—Outlaw v. Hurdle, 46 N.C. 150. 


Tenn.—Franklin v. Franklin, 16 S. 
W. 557, 90 Tenn. 44 

Eng.—Anderson v. Gill, 3 Macq. 180; 
Anderson v. Anderson, 6 Wkly.Rep. 
526. 
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plies not only to the body of the will or the will prop- 
er,*! but also to the signature®? and, under some 
statutes, to the date;%? but in a few jurisdictions it 


[a] Comparison. — The jury may 
determine whether a will is in dece- 
dent’s handwriting from comparison 
with exemplars of decedent’s hand- 
writing and without the aid of the 
oral testimony of any witness. In re 
gobneons Estate, 252 P. 1049, 200 Cal. 


[b] Testimony of handwriting ex- 
pert is unnecessary to enable the jury 
to determine whether a will is in dece- 
dent’s handwriting. In re Johnson’s 
Estate, 252 P. 1049, 200 Cal. 299. 


[c] Weight and construction of 
particular evidence.—(1) The testi- 
mony of witnesses who are particu- 
larly familiar with the signature of 
the testatrix may be sufficient to war- 
rant the belief that they are familiar 
with her handwriting other than her 
signature. Sneed v. Reynolds. 266 S. 
W. 686, 166 Ark. 581. (2) When the 
entire testimony of a particular wit- 
ness is considered, it may clearly in- 
dicate that he did not intend to testi- 
fy that the will was a typewritten 
document. Watkins v. Watkins, 106 
So. 753, 142 Miss. 210. 


[d] Evidence held sufficient to 
show or establish that: (1) The will 
or codicil is entirely in the handwrit- 
ing of testator. Succession of Ledet, 


128 So. 273, 170 La. 449; In re 
Rowan’s Estate, 83 A. 429, 234 Pa. 
584; In re Mateer’s Estate, (Tex.Civ. 


App.) 296 S.W. 907; Rounds v. Cole- 
man, (Tex.Civ.App.) 189 S.W. 1086. 
(2) The will proper is in the hand- 
writing of the alleged testator and 
that printed matter on the paper on 
which the will was written is not a 
part of the will. In re Yowell’s Es- 
tate, (Utah) 285 P. 285. (38) The will 
was not written by decedent. Ivey v. 
Bailey, 148 So. 52, 175 La. 211. 


81. See cases supra note 80. 
82. Ex p. Horner, 27 Ark. 443. 
[a] Evidence held sufficient to 


show or prove that the body of the 
will as well as the signature are in 
the handwriting of decedent. Cart- 
wright v. Cartwright, 250 S.W. 11, 158 
Ark. 278; Succession of Brugier, 83 
So. 366, 146 La. 29. 


83. See cases infra this note. 
[a] Question is to be determined 
by preponderance of evidence and by 


the will itself. Succession of Lefort, 
71 So. 215, 139 La. 51, Ann.Cas.1917E 
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has been held or stated that a will may be sufficiently 
established as to personalty by proof that the body 
of the will is in the handwriting of the testator,** 
although it is not signed by him nor attested by wit- 
nesses.°5 Where an unattested will has been admit- 
ted to probate, but the record does not recite the evi- 
dence, it will be presumed that the will was proved 
to be in the testator’s handwriting.®® 


[§ 825] (3) Number of Witnesses.27 While it 
is necessary to comply with appleable statutes re- 
quiring proof by a certain number of witnesses,** 
such as two*® or three,®® the testimony of the num- 

_ber of witnesses required by statute is not sufficient 
where the will is contested or opposed on the ground 
of forgery,®* nor is it essential that the testimony of 
the required number of witnesses be sufficient in- 
dependent of any other evidence;9? the testimony 
of such witnesses together with all other testimony 
in the case must be sufficient.°? Under statutes re- 
quiring unimpeachable evidence by a certain number 
of disinterested witnesses, their testimony is unim- 
peachable where there is no evidence contradicting it 


‘WILLS 


timony is unimpeachable, within the meaning of the 
statute, where the jury believe it to be correct and 
truthful,®*® even though evidence of substantial char- 
acter tending to contradict it has been introduced.?® 
Statutes requiring all the attesting witnesses to a 
will to be produced and examined?’ do not apply 
in the ease of a holographic will.°* Apart from stat- 
ute, and without laying down any general rule, the 
courts in some cases have refused to admit an in- 
strument to probate solely on the evidence of one 
witness testifying to his opinion of the handwriting 
and without any showing that the will was made un- 
der circumstances where attesting witnesses could 
not be procured.®® 


[§ 826] d. Nuncupative Wills'—(1) In General. 
Nuncupative wills are not regarded with favor,? and 
therefore very strict proof is required of all the facts 
which are essential to the validity of such wills.® 
This is true as to proof of the testamentary capacity 
of decedent,* the animus testandi at the time of the 
alleged nunecupation,® cireumstances under which it 
was legally permissible for such a will to be made,® 


[§§ 824-826. 


or reflecting on their character. 


769. 


[b] Testimony of contestant, an 
adopted child of decedent, that while 
the signature to. the document is 
genuine, the remainder of the docu- 
ment is not in decedent’s handwriting, 
is sufficient, if believed by the jury, to 
support a verdict that the alleged will 
was not entirely written, dated, and 
signed by the hand of decedent. In 
re Johnson’s Estate, 252 P. 1049, 200 
Cal. 29:9. 


{c] Comparative weight. — The 
declaration of two credible witnesses, 
corroborated by expert testimony and 
recitals of the will and extraneous 
facts, will prevail over the unsupport- 
ed testimony of two witnesses that a 
part of the date was not written by 
the testator. Succession of Lefort, 71 
Soy25: 139) ae 51) "Ann. Casi1917 2 
769. 


[d] Evidence held sufficient to 
show that: (1) The will was entirely 
written, signed, and dated by the tes- 
tator. Succession of Walsh, 117 So. 
777, 166 La. 695. (2) Matter on a 
particular page was written at the 
same time as the remainder of the 
will, as against an objection that it 
was written at a different time and 
was therefore void for lack of a date. 
Succession of Sanders, 131 So. 672, 
171 La. 563. 


[e] Evidence held insufficient to 
establish that the will was entirely 
written, dated, and signed by the hand 
of the testator. Succession of Curtis, 
89 So. 629, 149 La. 487. 


84. Franklin v. Franklin, 16 S.W. 
557, 90 Tenn. 44, 


85. Reagan v. Stanley, 11 Lea 
(Tenn.) 316; Suggett v. Kitchell, 6 
Yerg. (Tenn.) 425. 


86. Stevenson vy. Huddleson, 13 B. 
Mon. (Ky.) 299. 

87. Witnesses to holographic will 
generally see supra § 405, 


gs. See infra text and notes 89, 
90. 


89. Succession of Lewis, 142 So. 
121, 174 La. 901; Grandchampt v. Ad- 
ministrator of Succession of Billis, 
49 So. 998, 124 La. 117; Morvant’s 
Succession, 12 So. 349, 45 La. Ann. 207; 
sOSROR SAP Sa GUA Se a eety ET 


Indeed, their tes- 


Eubanks’ Succession, 9 La.Ann. 147; 
Franklin v. Franklin, 16 S.W. 557, 90 
Tenn, 44. 


[a] Proof by comparison of hand- 
writing is not sufficient per se to 
prove the validity of a holographic 
will, where a statute provides that 
such a will must be proved by two 
eredible persons, who attest that they 
recognize the testament as written, 
dated, and signed in the testator’s 
handwriting. Succession of White, 
61 So. 860, 132 La. 890. 


90. Davis v. Davis, 124 S.W. 525, 
rel Ark. 93; Ex p. Horner, 27 Ark. 
33 


91. Succession of Farrell, 
203; 131 La. 719. 


92. Sneed v. Reynolds, 
686, 166 Ark. 581. 

93. Sneed vy. Reynolds, supra. 

94. Toler v. Brown, 247 S.W. 1075, 
157 Ark. 225; Mason v. Bowen, 183 
S.W. 9738, 122 Ark. 407; Smith v. Bos- 
well, 124 S.W. 264, 93 Ark. 66; Arendt 
v. Arendt, 96 S.W. 982, 80 Ark. 204. 


95. Murphy v. Murphy, 222 S.W. 
721, 144 Ark, 429; Arendt v. Arendt, 
96 S.W. 982, 80 Ark. 204. 


96. Murphy v. Murphy, 
721, 144 Ark. 429. 


97. See supra § 804. 

98. In re Jepson’s Estate, 172 P. 
I BU ERE ES MOLI, stats 

99. Matter of Porter, 1 Hawaii 297. 


1. Validity and sufficlency gener- 
ally see supra §§ 409-426. 


2. See supra § 409. 
3. U.S.—In re Kelby’s Ma 30 F. 
Cas.No. 18,306, 2 Hayw.&H. 14 


ert .—Johnston v. Glasscock, 


out Tees ae vy. Hunter, 6 B.Mon. 
oo. 

Md.—Dorsey v. 
J. 192, 8@ Am. D. 77 


Miss.—Lucas v. Goff, 33 Miss. 629; 
Woods v. Ridley, 27 Miss. nhaeey, 


Neb.—Godfrey v. Smith, 103 N.W. 
450, 73 Neb. 756, 10 Ann.Cas. 1128, 11 
Prob. Rep.Ann, 1. 


60 So. 


266 S.W. 


222 S.W. 


2 Ala. 


Sheppard, 12 Gill & 


SO ee RNA v. Rankin, 
156. 


Pa.—In re Rutt’s Estate, 50 A. 171, 
200 Pa. 549. 


babe rece acs v. Kitchell, 6 Yerg. 


Tex.—Perez v. Perez, 59 Tex, 322; 
Mitchell v. Vickers, 20 Tex. 377. 


Vt.—Gould v. Safford’s Estate, 39 
Vt. 498. 


Va.—Weeden y. Bartlett, 6 Munf. 
(20) Va.) 123. 


[a] Evidence held insufficient to: 
(1) Establish nuncupative will. Mc- 
Gee v. MeCants, 12 S.C:sibits ~ (2) 
Sustain probate of a nuncupative will. 
Gehipson v. Jones, 144 S.E. 774, 167 

a. OO. 


4 See supra § 98. 


5. U.S.—In re Kelby’s Will, 30 F. 
Cas.No. 18,306, 2 Hayw.&H. 149, 


Del.—St. James’ Church y. Walker, 
1 Del.Ch. 284. 


Ill.— Morgan y. Stevens, 78 Ill. 267; 
Crean v. ourigan, 58 il. App. 137 
[aff 41 N.E. 880, 158 Ill. 301]. 


Md.—Biddle v. Biddle, 36 Md. 630; 
Dorsey v. Sheppard, 12 Gill & J. 192 
37 Am.D. 77. 


Miss.—Broach v. Sing, 57 Miss. 
115; Andrews v. Andrews, 48 Miss. 
220; Lucas v. Goff, 33 Miss. 629. 


Neb.—Godfrey v. Smith, 103 N.W. 
450, 73 Neb. 756, 10 Ann.Cas. 1128, 11 
Re Rep.Ann. Hl: 


-—In re Rutt’s Estate, 50 A. 171, 
200 oe 549; In re Yarnall’s Will, 4 
Rawle 46, 26 Am.D. np ly 


Mi bee. v. Thurman, 2 Heisk. 


31 N.C. 


[a] Evidence held to show that de- , 


cedent did not intend to make a nun- 
cupative will. Brown vy. State, 151 
a 81, 87 Wash. 44, Ann.Cas. 1917D 


6. See cases infra this note. 


[a] Wecessity of: resorting to a 
verbal will must appear with great 
clearness in order to amount to proof. 
Lede Rutt’s Estate, 50 A. 171, 200 Pa. 


[b] Last sickness or imminent: 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 826-828] 


the words, tenor, or substance of the will,’ and the 
rogatio testium or proof that decedent in some form 
bade the persons present, or some of them, to bear 
witness that he was making his will.§ Proof must 
be made by two® or three! witnesses accordingly 
as the statute of the particular jurisdiction may re- 
quire.1t The testimony of the witnesses must be 
in substantial agreement;12 and according to 
some,'® although not other,'* authorities, their tes- 
timony as to like or similar declarations made to 
them separately may be sufficient. A nuncupative 
will may be admitted to probate where the evidence 
to prove it is clear and convineing,!® although dif- 
fering in some particulars.1® 


Time for proof. Statutes prohibiting proof of a 
testator’s words after the lapse of a prescribed num- 
ber of months from the time they were spoken, un- 
less the words were reduced to writing within a spec- 
ified number of days after they were spoken, will be 
given effect.27 


[§ 827] (2) In Louisiana. As previously stated 
in this article, in Louisiana nuncupative wills are in 
writing® and their making is governed by statutory 
rules differing from those applicable to nuncupative 
wills in other jurisdictions.t° Where a will was 
made by public act, proof of noncompliance with the 
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essentials as recited in the notarial act must be pe- 
culiarly strong to overcome the presumption in fa- 
vor of the will.2° The testimony of subseribing wit- 
nesses in impeachment of their solemn attestation 
is of little weight?! and, unless corroborated by in- 
dependent facts or reasonable inferences,?* is in- 
sufficient to overcome the presumption of validity.?% 
The validity of a will in nuncupative form under pri- 
vate signature will be upheld where the evidence sat- 
isfies the court that all the requirements imposed by 
law were complied with.?4 


[§ 828] e. Foreign Wills.2> On an application 
for original probate of a will claimed to have been 
executed in another jurisdiction by a decedent who 
resided therein, it is necessary to prove the domicile 
of decedent in such jurisdiction,”® the pertinent laws 
of such jurisdiction,’ and execution of the will in 
compliance with such laws.?8 Where it is sought to 
probate a will not previously probated in another ju- 
risdiction, and its attestation would be sufficient to 
comply with the law of another state but not with 
the law of the forum, evidence from which it may be 
reasonably inferred that the will was, more probably 
than not, executed in another state may be suffi- 
cient to prove that it was executed in such state.? 
The prima facie effect of the authenticated record of 
probate in another jurisdiction as to domicile is over- 


danger of death.—(1) There must be 
proof that the will was made in the 
last sickness of deceased. Estate of 
Askins, 20 D.C. 12. (2) Evidence held 
probably sufficient for this purpose. 
Jodfrey v. Smith, 103 N.W. 450, 73 
Neb. 756, 10 Ann.Cas. 1128, 11 Prob. 
Rep.Ann. 1. (3) Lower court held 
justified in not giving credit to the 
testimony of witnesses that decedent 
was in imminent danger of death at 
the time of making the verbal will. 
Quinones vy. Camara, 33 Porto Rico 
309. 


7. In re Miller’s Will, 236 N.Y.S. 
529, 134 Misc. 671; In re Rutt’s Es- 
tate, 50 A. 171, 200 Pa. 549. 

8. Del.—St. James’ 
Walker, 1 Del.Ch. 284. 


D.C.—Estate of Askins, 20 D.C. 12. 
Ga.—Jones v. Robinson, 151 S.E. 8, 


169 Ga. 485; Sampson v. Browning, 22 
Ga. 293. 


Md.—Biddle vy. Biddle, 36 Md. 630. 


Miss.—Broach v. Sing, 57 Miss. 115; 
Garner v. Lansford, 20 Miss. 558. 


Neb.—Godfrey v. Smith, 103 N.W. 
450, 73 Neb. 756, 10 Ann.Cas. 1128, 11 
Prob.Rep.Ann. 1. 

Pa.—In re Rutt’s Hstate, 50 A. 171, 
200 Pa. 549. 

Tenn.—Smith v. Thurman, 2 Heisk. 
110. 

Va.—Winn v. Bob, 3 Leigh (30 Va.) 
140, 23 Am.D. 258. 

Wis.—Owens’ Appeal, 37 Wis. 68. 

[a] Testimony tending to show 
publication held improbable. —In re 
Limbach’s Estate, 214 Ill.App. 64 [aff 
124 N.E. 859, 290 Til. 94. 

9, Ill.—-Morgan v. Stevens, 78 Ill. 
287. 

Ky.—Webb’s Heirs v. Webb, 7 T.B. 
Mon. 626. 

N.Y.—In re Miller’s Will, 236 N.Y. 
S. 529, 184 Misc. 671. 

N.C.—Bundrick v. Haygood, 11 S.E. 
423, 106 N.C. 468. 


Pa.—In re Wiley’s Estate, 40 A. 980, 


Church v. 


187 Pa. 82, 67 Am.S.R. 569, 4 Prob. 
Rep.Ann. 92 [aff 6 Pa.Dist. 691, 20 Pa. 
Co. 389]; Werkheiser v. Werkheiser, 
6 Watts & S. 184. 


[a] Thetters written by decedent 
do not satisfy the statutory require- 
ment of proof by at least two wit- 
nesses. In re Stein’s Will, 194 N.Y.S. 
909, 119\-Misc. 9. 


10. Jones v. Robinson, 151 S.E. 8, 
169 Ga. 485; Parsons v. Parsons, 2 Me. 
298; Biddle y. Biddle, 36 Md. 630; 
Brayfield v. Brayfield, 8 Harr.&J. 
(Md.) 208. 


11. Witnesses to herhtaeros wills 
generally see supra § 419. 


12. Harp v. Adams, 95 S.E. 691, 148 
Ga. 22; Reid v. Wooster, 82 S.E. 1054, 
142 Ga. 359; Harp v. Adams, 82 S.E. 
246, 142 Ga. 5; Mitchell v. Vickers, 20 


MexaniS (ul. 
13. In re Miller’s Will, 236 N.Y.S. 
529, 134 Mise. 671; In re Mason’s 


Will,-200 N.Y.S. 901, 121 Misc. 142. 


14. Tally v. Butterworth, 10 Yerg. 
(Tenn.) 501. 

15. In re Snelling’s Estate, 213 P. 
641,113: Kans 151. 


ta] Evidence held sufficient to au- 
thorize probate. Marchman v. West, 
166 S.E. 660, 175 Ga. 895. 


16. In re Snelling’s Estate, 213 P. 
641, 113 Kan. 151. 


17, Wstate of Askins, 20 D.C. 12; 
Webb’s Heirs v. Webb, 7 T.B.Mon. 
(Ky.) 626; George v. Greer, 53 Misc. 
495. 

Reduction to writing generally see 
supra § 422. 


18. See supra § 423. 
19. See supra §§ 423-425. 


20. Bernard v. Francez, 
565, 166 La. 487. 


[a] Evidence held sufficient to 
show that decedent: (1) Dictated the 
codicil in question. Board of Control 
for Lepers’ Home of Louisiana vy. 
Benedictine Fathers of Covington, 69 
So. 23, 137 La. 603. (2) Could speak 
the language in which the will was 
written. Succession of Riebel, 65 So. 


117 So. 


106, 135 La. 


21. Bernard v. Francez, 
565, 166 La. 487. 


22. Succession of Beattie, 112 So. 
802, 163 La. 831. 


23. Succession of Beattie, 112 So. 
802, 163 La. 831; Succession of Ma- 
gruder, 65 So. 14, 135 La. 147. See 
Young's Succession, 11 La.Ann. 65 
(evidence based on belief rather than 
recollection). ~, 


24 Pfarr v. Belmont, 1 So. 681, 39 
La.Ann. 294. 


25. Cross references: 


Admissibility in civil actions gener- 
ally of will probated in foreign, but 
not domestic, jurisdiction see infra 


§ 1102 
Probate or record of foreign wills: 
Generally see supra §§ 656-665. 


Operation and effect see infra §§ 
1099-1102. 


26. %In re Hix’s Estate, 54 Philip- 
pine 610. 


27. In re Hix’s Estate, supra. 


[a] Evidence held insufficient.—In 
re Hix’s Estate, 54 Philippine 610. 


28. In re Hix’s Estate, supra. 


[a] Where witnesses to will reside 
without domestic jurisdiction it is the 
duty of the petitioner to prove exe- 
cution by some other means. In re 
Hix’s Estate, 54 Philippine 610. 


{b] Evidence held insufficient to 
establish due execution. In re Hix’s 
Estate, 54 Philippine 610. 


29. Appeal of Jarboe, 99 A. 563, 91 
Conn. 265. 


[a] Particular facts giving rise to 
probability.—The facts that the tes- 
tator resided in New York, having his 
home and business there, that the will 
was witnessed and its execution su- 
pervised by two New York lawyers, 
and was executed and attested in the 
form required by the law of New 
York, make it more probable than 
otherwise that the will was executed 
in New York. Appeal of Jarboe, 99 
A. 568, 91 ‘Conn. 265. 


195. 
IT So. 
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come the moment any evidence to the contrary is in- 
troduced.*° 


[§ 829] R. Hearing or Trial*?1—1. In General. 
Ordinarily the procedure in probate proceedings is 
regulated by statute.*? In so far, however, as there 
is no statutory provision governing, the probate judge 
proceeds according to the course of the testamentary 
common law.*? If the proceeding to probate a will 
is uncontested, the hearing is ordinarily before the 
probate officer or court alone, without the aid of 
a jury, but, if the proceeding is contested, or if it is 
a proceeding to contest a probated will, the court or 
officer may act with the assistance of a jury.** In 
some jurisdictions a contested proceeding is triable 
as an action at law.°® In other jurisdictions, on the 
hearing or trial of the proceeding, the probate court 
or officer sits without a jury, but, if contested ques- 
tions of fact arise, issues thereon are framed and 
tried by a jury either in a law court to which the is- 
sues are sent for trial, or in the probate court by a 
jury impaneled for that particular purpose, and after 
such issues have been tried the probate court or offi- 
cer proceeds in the hearing or trial of the main pro- 
ceeding.*® In certain jurisdictions in a contested 
probate proceeding two separate proceedings ‘are be- 
fore the court: (1) The petition for the probate of 
the will. (2) The contest of the probate of the 
will.37 Such proceedings are not independent of 
each other but rather the hearing of the petition for 
the probate of the will is supplementary to, and in 


McEwen v. McEwen, 197 N.W. 


WILLS 


the court will not order consolidation 
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aid of, the hearing on the contest.*& The order of 
procedure on the hearing of the petition for probate 
and the trial of the contest of the will is within the 
discretion of the trial court,?® but the court is not 
at liberty, on the preliminary and formal showing of 
due execution, to determine finally on its merits any 
of the issues raised by the contest, but is limited to 
a determination of whether or not a prima facie case 
has been established in favor of the validity of the 
will, sufficient to warrant the submission of the case 
to the jury.*° 


Effect of certification to other court. In Tennes- 
see, where a proceeding to probate a will is instituted 
in the county court and certified to the cireuit court 
after contest is entered, the proceedings in the cir- 
cuit court are original and not merely appellate.*? 


[§ 830] 2. Consolidation: of Proceedings. 
At common law the court could order all testamen- 
tary papers to be produced in court in a proceeding 
to probate any one of them,*? and now, under the 
statutory procedure in effeet in the various jurisdic- 
tions, the validity of two or more papers claimed to 
be the last will and testament of deceased may be 
tried at the same time,**® or a consolidation of sepa- 
rate proceedings to probate** or contest*® various 
testamentary papers purported to be by the same tes- 
tator may be made. A motion for such a consolida- 
tion, however, is addressed to the surrogate presid- 
ing at the trial*#® and should be made when the trial 


[a] Thus, “where two _ instru- 


30. 
862, 50 N.D. 662. 
31. Generally see Trial 64 C.J. p 1. 


In. actions to construe see infra XII 
in 69 C.J. 


32. See statutory provisions. 


33. In re Martin’s Will, 141 N.Y.S. 
784, 80 Misc. 17, 10 Milis Surr. 213. 


[a] Thus, where two scripts are 
propounded for probate as the testa- 
tor’s last will, the order of procedure 
is within the discretion of the surro- 
gate, controlled by the testamentary 
common law. In re Martin’s Will, 
141 N.Y.S. 784, 80 Misc. 17, 10 Mills 
Surr. 213. 


34 See statutory provisions; 
cases infra §§ 836-864. 


Butman y. Christy, 
Rite ‘197 Iowa 661. 


36. See statutory provisions; 
cases infra §§ 836-864. 


37. In re Black’s Estate, 248 P. 
1015, 199 Cal. 257; In re Relph’s Es- 
tate, 221°P. 861, 192) Cal. 451. 


and 


198 N.W. 


and 


38. In re Black’s Estate, supra. 
39. In re Black’s Estate, supra. 
40. In re Black’s Estate, supra. 


41. Winters v. American Trust Co., 
14 S.W.(2d) 740, 158 Tenn. 479. 


42. In Te Work’s Estate, 137 N.Y. 
S. 97, 76 Mise. 403; Killican v. Lord 
Parker, 1 Lee 662, 161 Reprint 241. 


one In re Thompson’s Estate, 198 

795, 185 Cal. 763; Lillard v. Tolli- 
var 285 S.W. 576, 154 Tenn. 304; In 
re Burns’ Will, 246 N.W. 704, 210 Wis. 
499. Contra In re Pinkney’s Estate, 
191 N.Y.S. 157, 117 Misc. 262 (holding 
that, in proceedings to probate a will, 


and the framing for jury trial of the 
questions of due execution, testamen- 
tary capacity, and undue _ influence 
arising out of other wills of decedent, 
where no petition to probate such oth- 
er wills has been filed, since there 
can be no issues relating to such wills 
until objections are filed, and since 
consolidation presupposes the exist- 
ence of two or more proceedings un- 
der Surrogate’s Ct. Act § 65). 


[a] Thus, when a_ controversy 
whether the testator died testate is 
not being fully tried, and will require 
determination of an alleged later will, 
the court should on its own motion 
suspend the proceeding and permit a 
hearing on the later will. In re 
ree Will, 246 N.W. 704, 210 Wis. 


[b] Reason for rule.—Determina- 
tion of issues necessary for final ad- 
judication of the status of deceased’s 
estate as regards testacy should not 
be piecemeal. In re Burns’ Will, 246 
N.W. 704, 210 Wis. 499. 


[c] Submission to same jury.— 
Where two wills are offered for pro- 
bate and applications consolidated, 
submission of both to the jury for de- 
termination as to whether one, or if 
not that the other, is the true will is 
noterroneous. Lillard v, Tolliver, 285 
S.W. 576, 154 Tenn. 304. 


44. In re Potter’s Will, 155 N.Y.S. 
939, 172 App.Div. 458, 17 Mills Surr. 
101; In re Potter’s Will, 158 N.Y.S. 
1001, 94 Misc. 12 [aff 157 N.Y.S. 1142, 
173 App.Div. $24]; In re Martin’s 
Will, 141 N.Y.S. 784, 80 Mise. 17, 10 
Mills Surr. 213; Van Wert v. Bene- 
alict, 1 Bradf.Surr. (N.Y.) 114. Con- 
tra In re Pinkney’s Hstate, 191 N.Y.S. 
117, 117 Misc. 262. 


ments are propounded by different 
parties as wills, and several applica- 
tions made for probate, they will be 
consolidated and tried together as one 
proceeding.” In re Potter’s Will, 155 
N.Y.S. 939, 941, 172 App.Div. 458, 17 
Mills Surr. 101. 


[b] Discretion of court.—Consoli- 
dation of two proceedings to probate 
wills, where both parties are identi- 
cal, is within the discretion of the 
surrogate. In re Potter’s Will, 158 
N.Y.S. 1001, 94 Mise. 12 [aff 157 N.Y.S. 
1142, 173 App.Div. 924]. 


45. In re Wilson’s Estate, 49 P. 
aie 711, 117 Cal. 262, 2 Prob.Rep.Ann. 


[a] Dlustrations—(1) The court 
may order contests of the original 
will and of a codicil to be heard to- 
gether. In re Wilson’s Estate, 49 P. 
12, 011) Lute Cal 2625 (2 Probikepes 
Ann. 7. (2) Where two executors 
had commenced separate defenses, 
and two records had been made up, 
the court ordered the records to be 
consolidated, but gave defendants 
leave to be represented by counsel 
separately. Limb v. Holden, 21 L.7T. 
Rep.N.S. 731. 


{b] In Maryland (1) in will con- 
tests, the court has the power to com- 
pel a joinder of all the contestants 
when the issues they desire are the 
same in substance. Pegg v. Warford, 
4 Md. 385. (2) But in the case of 
several wills made by the same party, 
and where the interests of the differ- 
ent caveators are to some extent con- 
flicting, there ought not to be a join- 
der, the ends proposed not being the 
same. Pegg v. Warford, supra. 


46. In re Martin’s Will, 141 N.Y. 


US. 784, 80 Mise. 17, 10 Mills Surr. 213. 


*By GILBERT G. FINLEY (§§ 829-864). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 830-833] 


of the probate proceeding comes on for the hearing** 
and not prior thereto, or before the surrogate sitting 
for the dispatch of chambers business.*% 


[§ 831] 3. Setting Case for Hearing. Although 
the court has adopted a rule for the placing of cases 
on the calendar, it may depart from such rule in set- 
ting a ease for hearing under authority of another 
rule authorizing it to depart from its rules at its 
diseretion, where it does not appear that the court is 
guilty of any abuse of discretion or that there is any 
prejudice to the complaining party in setting the 
case for hearing.*® 


|§ 832] 4. Continuance or Postponement.°° The 
prebate court is invested with a reasonable disere- 
tion as to continuing or postponing cases,°! and 
should grant or deny a continuance or postponement 
according to the facets and circumstances of the par- 
ticular case.52 Sometimes it becomes the duty of the 
court not to proceed with a trial, and, of its own mo- 
tion, to suspend proceedings for the time.°* Where 
a will is first introduced for probate at a hearing to 
fix the time at which the estate, which was being ad- 
ministered, should be distributed, it should not be 
admitted to probate at such hearing against the ob- 
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been granted the 
the caveatcr had 
made three journeys from Texas, and 
the executor was present in 
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jections of the attorney for the relatives,®* but, on 
the attorney’s request, a few days should be given to 
consider the matter and enable the relatives to de- 
termine on a course of procedure.”* 


As affecting jurisdiction of court. In a contested 
proceeding for the probate of a will, the court does 
not lose jurisdiction because adjournments of the 
hearing are not to a day certain,°® this being at most 
a mere irregularity ;°* nor, where the court has ac- 
quired jurisdiction and the hearing has been com- 
menced, does it lose jurisdiction because of a contin- 
uance of the hearing from time to time by agreement 
between the proponent and contestant, with the con- 
sent of the judge, although no entry was made of one 
of the continuaneces on the docket, both parties ap- 
pearing at the final hearing.®* Also the fact that 
the published notice fixed a date for the hearing of 
the petition to admit the will to probate at a time 
earlier than the time on which the matter was in 
fact heard does not invalidate the probate.°® 


[§ 833] 5. Withdrawal of Parties. One or all 
the proponents or contestants may withdraw from 
the proceedings®® on payment of costs properly tax- 


[i] Pending appeal from refusal 
to probate another instrnment.—Dur- 
ing the pendency of an appeal from 
its order refusing the probate of the 
paper purporting to be a last will, 


47. In re Martin’s Will, supra. l ne 
pate Ts ; continuances ha 
48. In re Martin’s Will, supra. propounder, that 
49. Glos v. Schildbach, 176 N.E. 65, 
344 Dl. 23. that 
fal “fhe presumption is that the 


action of the court was proper and 
just.” Glos v. Schildbach, 176 N.E. 
65, -34-4-Tl1—23, 37. 


Discretion of court as to trying 
case out of regular order generally 
see Trial § 56. 


50. Generally see Continuances 13 
(Ce Gow alhs 


Continuance of motion for rehear- 
ing of motion to frame issues for jury 
trial see infra § 846. 


51. Ala.—Bibb v. Gaston, 40 So. 
936, 146 Ala. 434. 


T)l.—People v. Knickerbocker, 2 N. 
507. 1145 011.95397-65 Am..-879. 


La.—State v. Buckner, 12 So. 11, 45 
La.Ann. 247. 


Md.—Mead v. Tydings, 105 A. 863, 
133 Md. 608. 


Mo.—Kischman y. Scott, 
1031, 166 Mo. 214. 


N.Y.—In re Rice’s Will, 81 N.Y.S. 
68, 81 App.Div. 223 [aff 68 N.E. 1123, 
176 N.Y. 570]. 


Discretion of courts generally to 
grant continuances see Continuances 
§§ 4, 5. 

52. See cases infra this note. 


[a] Conviction of proponent for 
murder of testator for which appeal 
jis pending is not a ground for con- 
tinuing proceedings against objection 
of those interested under another 
will. Matter of Rice’s Will, 81 N.Y. 
S. 68, 81 App.Div. 223 [aff 68 N.E. 1123, 
T(OuING ys. OVO. 


[b}] Death of propounder.—The 
propounder of a will having died just 
before term time, and a revivor being 
therefore necessary, the contestants 
are entitled to a continuance, refusal 
to grant which is error. Grove v. 
Grove’s Adm’rs, 18 S.W. 456, 13 Ky. 
L. 807. 

[ce] Absence of counsel.—Where, 


in a motion to continue a case for 
absence and indisposition of counsel, 


65 S.W. 


court, there was no abuse of discre- 
tion in refusal to continue. Yeates v. 
Yeates, 132 S.E. 768, 162 Ga. 153. 


{[d] Absence of witness.—(1) The 
illness of witness is not a reason for 
continuance, where it appears he will 
die before the next term of court 
(Williams v. Henry, 3 Swab.&Tr. 463, 
164 Reprint 1355), (2) or is insane 
and may never recover (Matter of 
Burbank, 93 N.Y.S. 866, 104 App.Div. 
312, 34 N.Y.Giv.Proc. 247 [aff 77 N.E. 
1138S 0 SDN Vendo |). 


[e] Witness in military service.— 
Continuance of proceedings to contest 
a will because of the absence of a wit- 
ness in the military service was au- 
thorized under the express provisions 
of Acts (1917) (Extra Sess.) c 22, pro- 
viding for the suspension or stay, 
during the continuance of the war, of 
civil proceedings instituted by or 
against persons in the military or na- 
val service of the United States, 
Meng v. Tydings, 105 A. 868, 133 Md. 


[f] To procure testimony of wit- 
ness.—Where a case had been post- 
poned once to enable a contestant to 
procure testimony of a certain wit- 
ness which he did not attempt to do 
and it had been agreed that the case 
would be tried on the date te which 
it had been postponed, a continuance 
was properly refused. Larus v. 
Bank of Commerce & Trust Co., 257 
S.W. 94, 149 Tenn. 126. 


[g] Insufficient proof of notice.— 
If proof of mailing the notices of the 
probate proceedings is insufficient, 
the court has power to continue the 
hearing until sufficient proof of mail- 
ing is produced. Murray y. Superior 
Court of California in and for Marin 
County, e278, Ph 1033) 207. Gals 381. 


{h] Time to investigate evidence 
introduced.—In a will contest where 
the close of the evidence was a half 
hour before adjourning time at mid- 
day, refusal of time to investigate tax 
returns which had been introduced 
was no abuse of discretion. Chedel 
v. Mooney, 123 S.E. 300, 158 Ga. 297. 


the court may properly stay and post- 
pone the hearing of an application to 
probate another paper of a prior date 
claimed as the will of the same per- 
son. People v. Knickerbocker, 2 N.E. ’ 
007, 114 Til. 539, 55 Am.R. 879. 


{j] Trial of issue.—Trial of is- 
sues awarded should not be post- 
poned 40 allow an appeal from an 
order granting the issue. Clemens’ 
Estate, 19 Pa.Dist. 357. 


Grounds for continuance generally 
see Continuances §§ 14-113. 


53. Bibb v. Gaston, 40 5 
Ala. 434. soe ee 


[a] Where, pending application for 
probate of a will, a will of later date 
was offered for probate, it was proper 
for the court to continue the hearing 
as to the first will until the one last 
offered was disposed of, and also to 
grant a further continuance pending 
appeal from a judgment refusing to 
admit the later will to probate. Bibb 
v. Gaston, 40 So. 936, 146 Ala. 434. 


54. O’Hara v. Miller, 137 A~ .47 
153 Md. 111. : oe 


55. O’Hara v. Miller, supra. 

56. Stead v. Curtis, 191 F. 529, 112 
C.C.A. 463 [aff 205 F. 439, 128 C.C.A. 
507]. 

57. Stead v. Curtis, supra. 


58. In re Vodvarka’s Estat 
N.W. 298, 97 Neb. 757. ores 


_ 59. Field v. Apple River Log Driv- 
ing Co., 31 N.W. 17, 67 Wis, 569. 


60. Ind.—Kinnaman vy. Kinnaman, 
71 Ind. 417, 


Kan.—Wehe v. Mood, 75 P. 476, 68 
Kan. 373. 


Mo.—Cash v. Lust, 44 S.W. 724, 142 
Mo. 630, 64 Am.S.R. 576. 


N.Y.—-In re Lasak’s Will, 
TE ow Ni 624,040 Sil veAeeD bs 


N.C.—Hutson vy. Sawyer, 10 S.E. 85, 
104 N.C. 1; Sawyer v. Dozier’s Heirs, 
PHINEAS 
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able.®1 


will dismissed as to him.®? 


[§ 834] 6. Dismissal or Voluntary Nonsuit®*—a. 
In some jurisdictions 
one who propounds a will for probate cannot suffer 
a nonsuit nor withdraw the paper propounded.®* 
other jurisdictions the proponent is entitled, as a 
matter of absolute right, to dismiss the proceeding 
for the probate of the will even against the objec- 
tion and protest of a contestant.®® 
jurisdictions the proponent of a will cannot, as a 
matter of right, withdraw the will from probate or 
dismiss the proceedings against the objection of an 
interested party,°*® it resting in the discretion of the 
court whether or not plaintiff shall be permitted to 
discontinue it;*7 if, however, all the parties cited 


Proceeding To Probate Will. 


Pa.—Schaeffer v. Eichert, 25 A. 824, 
Td bawoo, 


Tenn.—Patton Vv. 
Humphr. 320., 


Va.—Dillard v. Dillard’s Ex’r, 78 
Va. 208. 


[a] Effect of abandonment.—The 
abandonment of the contest by one 
contestant does not necessarily end 
the lawsuit, so Jong as there are oth- 
ers having an interest who may inter- 
vene if they desire. Larus v. Bank 
of Commerce & Trust Co., 257 S.W. 
94, 149 Tenn. 126. 


[b] Proceedings may he dismissed 
as to part of those interested and 
stand as to the balance. Kinnaman 
v. Kinnaman, 71 Ind. 417. 


Allison, 7 


61. Hutson v. Sawyer, 10 S.E. 85, 
104 N.C. 1; Sawyer v. Dozier’s Heirs, 
DING Caos 


62. Campbell v. Campbell, 22 N.E. 
620, 130 Ill. 466, 6 L.R.A. 167. 


[a] Executor disclaiming his ap- 
pointment may have a bill to set aside 
a will dismissed as to him. Camp- 
bell v. Campbell, 22 N.E. 620, 130 Ill. 
466, 6 L.R.A. 167. 


63. In civil actions generally see 
Dismissal and Nonsuit 18 C.J. p 1142. 


64. In re Brown’s Will, 140 S.E. 
192, 194 N.C. 583; In re Hinton’s Will, 
104 S.E. 341, 180 N.C. 206; Collins v. 
Collins, 34 S.H. 195, 125 N.C. 98; In 
re Young’s Will, 31 S.E. 626, 123 N.C. 


358; Hutson v. Sawyer, 10 S.E. 85, 
104 N.C. 1; Syme v. Broughton, 85 
N.C, 367; St. John’s Lodge y. Callen- 
der, 26 N.C. 335. See Whitfield v. 


Hurst, 31 N.C. 170 (in a proceeding to 
probate a will in which it was held 
that, where no objection is raised as 
to the existence of a prior proceed- 
ing, such prior proceeding is no bar 
to the second because the pendency 
of a suit is no bar to a second, but 
only matter of abatement, it was stat- 
ed that if in the prior proceeding to 
probate the will the person contesting 
the probate thereof had insisted on a 
verdict, one must have been rendered, 
but he did not so insist but allowed 
the other side to suffer a nonsuit, as 
it was called, that is, the parties mu- 
tually, although tacitly, agreed to 
proceed no further in that cause or 
at that time). 

[a] Reason for rule.—‘The pro- 
ceeding in the court is one in rem, and 
it is bound to give its sentence on the 
paper itself, the res, without regard 
to particular persons.” In re Hin- 
ton’s Will, 104 S.E. 341, 345, 180 N.C. 
206. 


Also a defendant who has no interest in the 
estate may have a bill to contest the probate of a 
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are of full age and ask that the proceeding be dis- 
missed, and no one appears in support of the will, 


it is the duty of the surrogate to dismiss the proceed- 
ing;°* but if one of the parties is an infant, the pro- 


In 


ing." 
In still other 


65. King v. Westervelt, 120 N.E. 
241, 284 Ill. 401; Hitchcock v. Green, 
85 N.E. 238, 235 Tl. 298. 


[a] Executor.—An executor nam- 
ed in a will has such interest as au- 
thorizes him, over objection of those 
resisting probate, to dismiss a peti- 
tion filed by him for probate of the 
will, either in the county or the cir- 
cuit court. King v. Westervelt, 120 
N.E. 241, 284 Ill. 401. 


[b] In Alabama, where a will is 
propounded for probate by an execu- 
tor and contested by a party in inter- 
est, the proceeding is inter partes to 
such an extent that the court com- 
mits no error in allowing the propo- 
nent to dismiss his application on 
the day appointed for the contest. 
Crow vy. Blakey’s Ex’r, 31 Ala. 728. 


66. In re Binney’s Will, 135 N.E. 
168, 241 Mass. 315; Matter of Lasak, 
30 N.E. 112, 131 N.Y. 624 mem, 4 Silv. 
A. 56; In re Potter’s Will, 155 N.Y.S. 
939, 172 App.Div. 458, 17 Mills Surr. 
101; Matter of Hopper, 5 Dem.Surr. 
(N.Y.) 242. 


[a] In New Jersey (1) the filing 
of a caveat does not commence a pro- 
ceeding for probate. It stands as a 
challenge to such a proceeding, for- 
bidding probate by a surrogate, or- 
phans’ court, or ordinary until notice 
of the proceeding shall be given to the 
caveator. When a caveat is filed the 
Surrogate cannot move until some 
one applies to him to admit a speci- 
fied paper to probate as the will of 
decedent, and thus calls on him to 
act. Then, if the application be 
urged, the effect of the caveat, under 
the statute, is to require him to cite 
the caveator and others concerned 
to the orphans’ court. After the ap- 
plication is made to the surrogate, 
and before he issues his citations, and 
before the orphans’ court acts, the 
application remains with him, and 
if it be withdrawn, it must be with- 
drawn from him. In re Fisher’s Case, 
24 A. 1019, 49 N.J.Hq. 517. (2) Thus, 
when a caveat has been filed with 
the surrogate and the will is subse- 
quently propounded to him for pro- 
bate, the proponent may, before cita- 
tions have issued, withdraw his appli- 
eation without prejudice to a new 
application to the orphans’ court, 
which has concurrent jurisdiction of 
such proceedings. Matter of Fish- 
er’s Case, supra. (3) But if citations 
have issued and the orphans’ court 
has fixed a day for hearing, the matter 
is out of the jurisdiction of the sur- 
rogate, and the caveat cannot be 
withdrawn so as to restore his juris- 


ceeding cannot be dismissed.*®® 
er, however, to allow a proponent of a will to with- 
draw it from probate and discontinue the proceed- 
ings because of jurisdictional matters which prevent 
the court from having jurisdiction.7° Contestants of 
a probate proceeding cannot dismiss the proceed- 


Effect of dismissal of contest. 
contest in a probate proceeding is not a bar to a sub- 
sequent contest by the same contestants based on the 
same grounds of contest.*? 


Dismissal of. issues. 
whose request the issues were framed may, at his 


The court has pow- 


The dismissal of a 


Ordinarily,. the person at 


diction to admit the will to probate. 
Slocum v. Grandin, 38 N.J.Eq. 485 
[aff 40 N.J.Eq. 342]. (4) However, 
the proponent may withdraw his ap- 
plication to the surrogate for probate 
where citations are issued which 
name as the return day a day al- 
ready passed, such citations having 
no monitory force and the matter 
standing as if no citation at all had 
been issued. In re Leonard’s Will, 
47 A, 222. 


67. In re Binney’s Will, 135 N.E. 
168, 241 Mass. 315; Matter of Lasak, 
30° N.E.. 112, 131 ‘N.Y. 624 mem, 4 


(holding that a surrogate has power 
to allow a person who has proposed 
a will for probate to withdraw it, and 
discontinue the proceedings). 


68. Matter of Lasak, 30 N.E. 112, 
131 N.Y. 624 mem, 4 Silv.A. 56; In re 
Potter’s Will, 155 N.Y.S. 939, 172 App. 
Div. 458, 17 Mills Surr. 101; Matter 
of Greeley’s Will, 15 Abb.Pr.N.S. (N. 
Y.) 393. Compare Hoyt v. Jackson, 
2 Dem.Surr. (N.Y.) 448, 456, 67 How. 
Pr. 57 (where the court, referring to 
“a peculiarity of probate proceedings 
which distinguishes them from al- 
most all other judicial investiga- 
tions,’’ said: ‘‘When once an instru- 
ment purporting to be a will has been 
produced before the Surrogate, and 
parties in interest have been sum- 
moned to attend its probate, it is no 
longer under the control of the per- 
sons who propounded it. They can- 
not claim the right to withdraw it 
from the files, even though all per- 
sons interested consent te that 
course. Nor, on the other hand, ean 
they, by obtaining the consent of all 
such persons, procure its admission to 
probate”), 


69. Matter of Greeley’s Will, 15 
Abb. Pr.N-S. (N_Y.) 393. 


70. Matter of Hopper, 5 Dem.Surr. 
(N.Y.) 242. 


71. In re Lathrop’s Estate, 180 N. 
W. 7387, 190 Iowa 684. 


fa] Illustration.—On a will con- 
test, where, at the close of contest- 
ants’ evidence, proponents moved for 
directed verdict and the court an- 
nounced its view adverse to contest- 
ants, contestants were not in the at- 
titude of plaintiffs in an action with- 
in the statute as to the right of dis- 
missal without prejudice. In re La- 
Fe Estate, 180 N.W. 737, 190 Iowa 


72. In re Cook’s Estate, 
10838, 205 Cal. 581. 


271 AEs 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Ron 


§§ 834-836] 


discretion, have the issues dismissed.78 


Judgment of dismissal. A judgment of dismissal 
of a will contest on the death of the contestant is 
not void for want of formal substitution of the per- 
sonal representative of the deceased contestant,‘* 
and where no appeal is taken from such judgment, 
which judgment becomes final years before any mo- 
tion to vaeate it is made, it is beyond the power of 
the superior court to vacate or modify it.7° 


Findings. On petition for leave to discontinue 
probate proceedings a request for findings will not 
be granted where all the proofs are in the form of 
affidavits, so that such findings can be based only up- 
on the petitions and affidavits filed and not, as: they 
should be, upon the sworn testimony of witnesses 


examined under oath on a trial of the issues involv- 
ed.75% 


[§ 835] b. Action or Proceeding To Contest Will. 
In an action or proceeding to contest a will, it is 
held in some jurisdictions that, after the issues have 
been made up, the contestants cannot take a nonsuit 
or dismiss the proceedings‘® over the objection of 
the proponent,’ nor can the court, on its own voli- 
tion, dismiss the cause without trial.** In some of 
these jurisdictions a nonsuit or dismissal cannot be 
taken by a contestant after the contest suit, properly 
instituted by a person in interest, has been filed,*® 
nor can it be dismissed by failure of the contestant 


73. Price v. Taylor, 21 Md. 356. 
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to prosecute;*°® but if the contest is instituted by a 
person having no interest, it may be dismissed.*! In 
other jurisdictions the general statutory provisions 
relating to the right of dismissal, applicable in civil 
actions generally,*? apply to an action to contest the 
validity of a will,’* thus enabling a contestant to dis- 
miss his bill’ or to withdraw one or more of the 
issues thereof.*> He may not, however, after he has 
successfully contested a will and petitioned for pro- 
bate of a prior will, withdraw his petition for pro- 
bate of such prior will.8® Where an amendment to 
a petition in the nature of a caveat to a supposed 
will operates as a substitute for the original bill, the 
latter is out of the case and the court has no power 
to dismiss it.87 A motion to vacate an order of dis- 
continuance by a party entitled to notice of a motion 
to discontinue will be denied where it appears that 
the discontinuance would have been granted even 
though it had been opposed.®® 


[§ 836] 7. Award and Framing of Issues for Jury 
Trial—a. In General. The framing of issues is a 
part of the trial in a probate proceeding.’® The pur- 
pose of sending issues to a court of law for trial is 
to enable the probate court to advise itself of the 
real facts of the case,®° and so that the parties may 
ascertain the disputed questions of fact by a jury 
verdict to which the subsequent action of the probate 
court must conform.®! In New York the function of 
a jury in a probate proceeding is an inquisition and 


[a] In Alabama, the proponent of 
a will for probate cannot, where there 
is a contest, on the trial of the issues, 
be suffered to take a nonsuit with a 
view to revision in the supreme court. 
Roberts v. Trawick, 13 Ala. 68. 


74. Mooney v. Superior Court in 
and for Kern County, 192 P. 542, 183 
Cal. 705. 


75. Mooney v. Superior Court in 
and for Kern County, supra. 


7514. In re Potter’s Will, 155 N. 
Y.S. 939, 172 App.Div. 458, 17 Mills 
Surr. 101. 

76. Perrine v. Perrine, 18 Ohio 


App. 467. 

77. Bradford v. Andrews, 20 Ohio 
St. 208, 5 Am.R. 645; Winters v. 
American Trust Co., 14 S.W.(2d) 740, 
158 Tenn. 479; Larus v. Bank of 
Commerce & Trust Co., 257 S.W. 94, 
149 Tenn. 126. 


78. Perrine v. 
App. 467. 


79. Smith v. Smith, 37 S.W.(2d) 
902, 327 Mo. 632; Johnson v. Brewn, 
210 S.W. 55, 277 Mo. 392; Bensberg 
v. Washington University, 158 S.W. 
330, 251 Mo. 641; State ex rel. Damon 
v. McQuillin, 152 S.W. 341, 246 Mo. 
674, Ann.Cas.1914B 526; Hogan _ v. 
Hinchey, 94 S.W. 522, 195 Mo. 527; 
McMahon v. McMahon, 13 S.W. 208, 
100 Mo. 97; Jackson v. Hardin, 83 
Mo. 175; Benoist v. Murrin, 48 Mo. 48. 


[a] Reason for rule.—The filing of 
a contest suit automatically revokes 
probate and necessitates that the will 
pe proved or rejected. Johnson vy. 
Brewn, 210 S.W. 55, 277 Mo. 392. 


[b] Court must adjudicate on the 
question of will or no will. State ex 
rel. Damon v. McQuillin, 152 S.W. 
341, 246 Mo. 674, Ann.Cas.1914B 526. 


80. Hogan v. Hinchey, 94 S.W. 522, 
195 Mo. 527. 


81. State ex rel. Damon v. McQuil- 


Perrine, 18 Ohio 


lin, 152 S.E. 341, 246 Mo. 674, Ann.Cas. 
1914B 526; Daniels v. Jones, (Tex. 
Civ.App.) 224 S.W. 476. 


[a] Court must dismiss.—Where a 
will contestant is not entitled to con- 
test the will, because not a person 
interested in the estate, under Rev. 
St. art 3236, it was the court’s duty to 
dismiss the proceeding, regardless of 
whether a demurrer to the petition 
was filed at the proper time. Daniels 
v. Jones, (Tex.Civ.App.) 224 S.W. 476. 


Persons interested in probate or 
eontest of will see supra §§ 615, 671— 


82. Right to dismissal or nonsuit 
see generally Dismissal and Nonsuit 
§§ 5-8, 74-76. 


83. Reynolds v. National City 
Bank, 173 N.E. 639, 92 Ind.App. 1. 


84. McCreery v. Bartholf, 137 N.E. 
242, 305 Ill. 325; Reynolds v. Nation- 
al City Bank, 173 N.E. 639, 92 Ind. 
App. 1; White v. White, 146 N.Y.S. 
368, 84 Misd@. 114 [aff 149 N.Y.S. 1119, 
164 App.Div. 922]; In re Tresidder’s 
Estate, 125 P. 1034, 70 Wash. 15 (dic- 
tum). 


{a] TIllustration.—An order discon- 
tinuing an action to set aside probate 
will not be vacated on motion of de- 
fendant against whom no _ personal 
judgment was demanded, whose time 
for bringing a similar action had ex- 
pired, and who was not served with 


process, although he had attempted | 


voluntarily to appear. White v. 
White, 146 N.Y.S. 368, 84 Misc. 114 
[aff 149 N.Y.S. 1119, 164 App.Div. 922]. 


[b] Prejudice to other party im- 
material. That the contestant of a 
will, who had the right to bring such 
contest, dismissed his bill, did not a_- 
ford to a defendant in the will con- 
test, who himself could have institut- 
ed proceedings to contest the will, 
ground for complaint, although at the 
time of the dismissal] it was too late 
to enter another contest. McCreery 
v. Bartholf, 187 N.E. 242, 305 Ill. 325. 


fe] It is error to overrule plain- 


tiffs’ motion to dismiss an action to 
contest the validity of a will, made 
at the close of all the evidence. Reyn- 
olds v. National City Bank, 173 N.E. 
639, 92 Ind.App. 1. 


85. In re Freeman’s Will, 126 S.E. 
764, 132 S.C. 389. 


[a] IWustration.—Contestants of a 
will and codicil can withdraw an at- 
tack on the will and have the case 
submitted merely on the issue of the 
validity of the codicil. In re Free- 
man’s Will, 126 S.E. 764, 132 S.C. 389. 


86. In re Tresidder’s Estate, 125 P. 
1034, 70 Wash. 15. 


[a] Especially applicable.—'‘‘This 
is especially true where the effect of 
the waiver or dismissal would be to 
put the proponent in a better position 
than he would be in if he relied on the 
will.” Inre Tresidder’s Estate, 125 P. 
1034, 1036, 70 Wash. 15. 


87. Snyder v. Snyder, 120 A. 710, 
142 Md. 290. 


{a] Thus, where the court, with 
the parties, treated the amended pe- 
tition as a Substitute for the original 
petition, and in the hearing on the 
amended petition did not consider the 
principal questions presented by the 
original petition, the court had no 
power to dismiss it, or dispose of the 
right to caveat, in disposing of the 
amended petition. Snyder v. Snyder, 
120 A. 710, 142 Md. 290. 


88. White v. White, 146 N.Y.S. 368, 
84 Misc. 114 [aff 149 N.Y.S. 1119, 164 
App.Div. 922]. 


89. In re Hno’s: Will, 157 NoyiSe 
553, 94 Mise. 100, 16 Mills Surr. 303 
[aff 158 N.Y.S. 234, 172 App.Div. 124]; 
In.re Plate’s Will, 156 N.Y.S. 999, 93 
Misc. 423, 16 Mills Surr. 206. 


90. Pleasants v. McKenny, 
955, 109 Md. 277. 


91. Hamill v. Hamill, 159 A. 247, 
162 Md. 159, 82 A.L.R. 878; Taylor v. 
Nuttle, 62 Md. 342; Price v. Taylor, 
21 Md. 356. me 
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not a trial at law. 


[§ 837] b. Right to Jury Trial—(1) In General. 
While the right to a trial by jury secured by the 
constitution does not extend to proceedings for the 
probate or the revocation of the probate of wills,°* 
under the statutory provisions in force in the various 
states,*“* in some jurisdictions, in a proceeding to 
contest the validity of a will, it is required that is- 
sues must be framed of the controverted facts and 
submitted to a jury to settle,®® except that if there 


92. .In re Dorsey’s Will, 157 N.Y. 
662, 94 Misc. 566, 16 Mills Surr. 35 


93. See Juries § 69. 


Right to jury trial in probate court 
see Juries § 18. 


94 See statutory provisions. 


95. Brown v. Miner, 21 N.E. 223, 
128 Ill. 148 (dictum); Long v. Long, 
107 Ill. 210; Sneed v. Ewing, 5 J.J. 
Marcha. 460i5 224m. Di y.41 i «nine 
Brown’s Will, 140 S.BE. 192, 194 N.C. 
583; St. John’s Lodge No. 1 v. Cal- 
lender, 26 N.C. 335; Dew v. Reid, 40 
N.E. 718, 52 Ohio St. 519, 1 Prob.Rep. 
Ann. 382; Wagner v. Ziegler, 4 N.E. 
705, 44 Ohio St. 59; Holt v. Lamb, 17 
Ohio St. 374; Walker v. Walker, 14 
Ohio St. 157, 82 Am.D. 474; McFar- 
land v. Clark, 28 Ohio C..A. 217; Kam- 
mann v. Kammann, 26 Ohio Cir.Ct. 
N.S. 60; Schneider yv. Reitelbach, 17 
Ohio N.P.N.S.. 124. 


[a] Reason for requirement of ju- 
ry.—'‘‘We have reason to believe that 
it [the statute] was deliberately en- 
acted with a view to prevent a dis- 
position of cases for the contest of 
wills upon the mere consent or ac- 
quiescence of parties in any form.” 
Walker v. Walker, 14 Ohio St. 157, 176, 
82 Am.D. 474. 


96. Wolf v. Bollinger, 62 Ill. 368. 


97. Clough v. Clough, 51 P. 513, 10 
Colo.App. 433 [aff 59 P. 736, 27 Colo. 
97). 


8. 
0. 


—) 


98. Ala.—Jaques v. Horton, 76 Ala. 
238; Lanier v. Richardson, 72 Ala. 
134; Hill v. Barge, 12 Ala. 687. 


Cal.—In re Black’s Estate, 248 P. 
1015, 199 Cal. 257. 


D.C.—Dugan y. Northcutt, 7 App. 
iD MGA Sink 


Idaho.—Pedersen vy. Moore, 184 P. 
475, 32 Idaho 420; Pine v. Callahan, 
71 P. 473, 8 Idaho 684. 


Iowa.—Collins vy. Brazill, 
338, 63 Iowa 432. 


Md.—Keene v. Corse, 30 A. 569, 80 
Md. 20; Sumwalt v. Sumwalt, 52 Md. 
338; Humes v. Shillington, 22° Md. 
846; Price v. Taylor, 21 Md. 356; 
Pegg v. Warford, 4 Md. 385; Barroll 
v. Reading, 5 Harr.&J. 175. 


Tenn.—Ferris v. Bloom, 
1112, 132 Tenn. 466. 


Tex.—Davis v. Davis, 34 Tex. 15. 


{a] In New York (1) in a contest- 
ed proceeding to probate a will, on 
application to the surrogate to have 
the issues tried by a jury, the surro- 
gate has no discretion but must send 
the issues to a jury for trial. In re 
Barlow’s Will, 168 N.Y.S. 131, 180 App. 
Div. 860; In re Eno’s Will, 158 N.Y. 
S. 234, 172 App.Div. 124 [aff 157 N.Y. 
S. 553, 94 Misc. 100]. But see In re 
Barry’s Hstate, 257 N.Y.S. 524, 143 
Misc. 393 [rev on other grounds 260 
N.Y.S. 970] (holding that the sur- 
rogate’s court could determine 
whether proof warranted finding that 
paper offered for probate was dece- 


19 N.W. 


178 S.W. 
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is no disputed question of fact in the case, but only 


dent’s will, notwithstanding jury fail- 
ed to agree on whether signature was 
forgery). (2) A contest is initiated 
by the filing of an answer or objec- 
tions; the issues raised by the an- 
swer or objections are triable by the 
surrogate or by a jury, under Surro- 
gate’s Ct. Act §§ 147, 149, hence no 
rights of contestants are prejudiced 
by directing a jury trial after the fil- 
ing of objections even if evidence tak- 
en under § 141 is insufficient to sus- 
tain the burden on proponent. In re 
O’Melia’s Will, 210 N.Y.S.: 615, 213 
App.Div. 387. (3) Prior to the enact- 
ment of the Surrogate’s Court Act, 
it rested tin the discretion of the sur- 
rogate whether he would send the is- 
sues raised in a contested proceeding 
for the probate of a will to the court 
of common pleas for jury trial on mo- 
tion therefor on the ground that the 
surrogate was a personal friend of 
deceased and of the principal bene- 
ficiary under his will, and that the 
trial of the issues involved the ex- 
amination of many witnesses and that 
the testimony would be conflicting to 
a great extent so that a jury trial was 
essential. In re Newcombe’s Will, 18 
N.Y.S. 549. (4) Code Civ. Proc. § 2588, 
in force prior to the passage of the 
Surrogate’s Court Act in 1914, and 
providing that “where the reversal 
or modification of a decree by the ap- 
pellate court must, if the appeal was 
taken from a decree made upon a pe- 
tition to admit a will to probate, or 
to revoke the probate of a will, make 
an order directing the trial by a jury 
of the materiial questions of fact aris- 
ing upon the issues between the par- 
ties,’’ has been construed and applied 
in a number of cases. In re Laudy’s 
Will, 42 N.B. 1061, 148 N.Y. 403; In 
re Budlong’s Will, 27 N.E. 945, 126 N. 
¥. 423;:> Burger v. Burger; 19) N.E: 
O95 2 lemN 00s dd INe Ye bao Liner e 
Hunt’s Will, 18 N.E. 106, 110 N.Y. 278 
[dist In re Wilcox’s Will, 30 N.E. 101, 
131 N.Y. 610, 4 Silv.A. 49]; In re Mar- 
tin, 98 N.Y. 193; In re.Smith, 96 N.Y. 
661; Sutton v. Ray, 72 N.Y. 482; Ty- 
ler v. Gardiner, 35 N.Y. 559; Johnson 
v. Hicks, 1 Lans. 150; Matter of Lyd- 


dy’s Will, 5 N.Y.S. 636, 2 Silv.Sup. 
223; Van Orman v. Van Orman, 11 
N.Y.S. 931, 58 Hun 606; Nichols v. 
Romaine, 3 Abb.Pr. 122; Mason vy. 
Jones, 2 Bradf.Surr. 325. 

{[b] In Pennsylvania (1) under the 


statute in force therein (St. [1920] § 
18942), the register of wills has pow- 
er, on the request of any person in- 
terested, to direct that an issue devi- 
Savit vel non be formed and tried in 
the court of common pelas. In re 
Griffith’s HWstate, 120 A. 1438, 276 Pa. 
277. (2) If, on the hearing before the 
register, there actually arise disputed 
facts material to the question involv- 
ed in the controversy, an issue must 
be awarded. Appeal of Sharpless, 19 
A. 630, 134 Pa. 250; Wood’s Estate, 
38 Pa.Co. 615. (3) The rule being 
that ‘‘when the evidence is sufficient 
to raise a doubt upon any necessary 
question touching the validity of a 
will, the issue to try such question 


a question of law, it is proper for the court to hear 
the cause without submitting an issue to a jury.°® 
In other jurisdictions the contestant of the probate 
of a will is entitled, as a matter of right, to a jury 
trial of the issues of fact.°* 
tions, either party is entitled, as of right, on demand, 
to have issues of controverted fact submitted to a 
jury in a contested proceeding for the probate of a 
will,?’ or in a proceeding to contest a probated 
will,®® but, if neither party demands such a submis- 


In still other jurisdic- 


is a matter of right and.not of grace” 
(Dutton’s Estate, 3 Del.Co. 25), (4) 
but if there is no conflict of evidence 
on any material fact, an issue need 
not be awarded (Wood’s Estate, su- 
pra). (5) However, the power grant- 
ed under St. (1920) § 18943, which 
provides that the orphans’ court may, 
“at any stage of the proceedings be- 
fore the register,” require him ‘‘to 
certify the entire record thereto per- 
taining to said court, which shall then 
determine whether the will or testa- 
mentary paper shall be admitted to 
probate, or an issue devisavit vel non 
be directed to the court of common 
pleas,” thereby empowering the or- 
phans’ court to take the record away 
from the register, carries with it a 
suspension of the power of the regis- 
ter, while yet unexercised, whenever 
he has notice that the court is con- 
sidering whether or not it will so or- 
der in the particular case (In re Grif- 
fith’s Estate, 120 A. 143, 276 Pa. 277), 
(6) and wholly defeats that power 
if the court certifies the record up 
(In re Griffith’s Estate, supra). 


99. Ala.—Ex parte Colvert, 65 So. 
964, 188 Ala. 650; Matthews v. For- 
NISS, “8° So, 661, )94 Alas 2577 iia ye 
Barge, 12 Ala. 687. 


Ark.—Tobin y. Jenkins, 29 Ark. 151. 


Ind.—Lamb v. Lamb, 5 N.E. 171, 
105 Ind, 456. 


Md.—Bradley v. Bradley, 87 A. 390, 
119 Md. 645. 


Miss.—Edgington v. Mabry, 71 So. 
801, 111 Miss. 492; Kell v. Rogers, 28 
Miss. 83. 


Mo.—tTingley v. Cowgill, 48 Mo. 
291; Elliott v. Welby, 13 Mo.App. 19; 
Muller v. St. Louis Hospital Assoc., 
5 Mo.App. 390 [aff 73 Mo. 242]; Rev. 
St. (1889) § 8888. 


$.C.—Dunlap v. Dunlap, 4 S.C.Eq. 
305; Snelgrove v. Snelgrove, 4 S.C. 
Eq. 274. 


fe Wa Veteran toa v. Church, 21 W.Va. 


a 


[a] Im California (1) under Code 
Civ. Proc. § 1330, in a proceeding to 
revoke the probate of a will wherein 
the original probate was granted 
without a contest, a trial by jury 
must be had (In re Dolbeer’s Es- 
tate, 96 P. 266, 153 Cal. 652, 15 Ann. 
Cas. 207; In re Robinson’s Estate, 39 
P. 862, 106 Cal. 493; In re Escover’s 
Estate, 292 P. 167, 108 Cal.App. 697); 
(2) but where the original probate of 
the will was granted after a contest 
tried before the court without a jury, 
wherein the contestants might have 
had the issues tried by a jury if they 
had so demanded, a jury trial of a 
petition to revoke probate was prop- 
erly denied (In re Dolbeer’s Estate, 
supra; In re Escover’s Estate, supra. 
See In re Dorn’s Estate, 231 P. 346, 
69 Cal.App. 413 [holding that in an 
action to revoke an order admitting a 
will to probate, brought under Code 
Civ. Proc. § 1330, which does not ex- 
pressly grant a jury trial, where is- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sion of controverted issues! or none of the parties 
desire it and there is no doubtful fact necessary 
to make out the case of the proponents,” a jury trial 
of such issues is dispensed with; and in still oth- 
er jurisdictions, as to whether issues shall be fram- 
ed and awarded in a contested proceeding for the 
probate of a will,’ or in a proceeding to contest 
a probated will,* or in a proceeding to have the trusts 
of a will performed and an account rendered,® rests 
entirely in the sound discretion of the court. 


{[§ 838] (2) Of Preliminary Issues—(a) Interest 
of Party. In jurisdictions wherein an issue as to 
the status of a party may be determined prior to the 
trial of the validity of the will,® there is no absolute 
right to a trial of the issue of status by jury.’ Thus 
the court may refuse to frame issues for trial of such 
matter by jury;® and it is the practice for the sur- 
rogate to deny, in the exercise of his discretion, a re- 
quest for a jury trial of such issue.® And so, al- 
though it is not improper for the judge to submit the 
question of heirship to a jury,’® the question is not 
one on which the parties are entitled to a trial by 
jury.1? 
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[§ 839] (b) Jurisdiction of Court. An issue as 
to the jurisdiction of the court need not be submitted 
to a jury,!? but the court may take the advisory ver- 
dict of a jury on the question.1 


[§ 840] (c) Domicile of Testator. Frequently in 
probate contests an issue arises as to the domicile of 
the testator. There is no absolute right to a jury 
trial of such an issue but it rests within the discre- 
tionary power of the judge.t+ Ordinarily, the bet- 
ter procedure requires that such issue be disposed of 
by the court separate and apart from the determi- 
nation by the jury of issues affecting the validity 
of the will.t® 


[§ 841] (d) Time of Contestant’s Knowledge of 
Facts. When a question arises as to the knowledge 
of the facts and circumstances affecting the integrity 
of the will by the caveator at the time he accepted a 
legacy under the will and executed a release there- 
for, it is the duty of the court, when required by the 
caveator, to direct such issue or issues to be made up 
as will, when framed, present the questions of fact 
in controversy*® and send them to the law court for 
twat? 


sues relate to undue influence over 
testator under § 592, it is discretion- 
ary with the trial court to grant or 
refuse a jury trial]). (3) The fact 
that on the original probate of a will 
a person filed a written opposition to 
its probate to which a demurrer, on 
the ground that it did not state facts 
sufficient to constitute a ground of 
opposition to the probate of the will, 
was suStained, does not constitute a 
contest, no further opposition being 
made. In re Robinson’s Estate, su- 
pra. 

1. Jaques v. Horton, 76 Ala. 238; 
Lanier v. Richardson, 72 Ala. 134. 


[a] Judge must act without aid.— 
“Where the statute authorizes a jury, 
only on the application of either par- 
ty, it is the duty and function of the 
judge to hear the evidence, and de- 
termine the issues, without the aid 
and intervention of a jury, if neither 
party requires one.” Jaques v. Hor- 
ton, 76 Ala. 238, 242. 


2. Dower v. Seeds, 28 W.Va. 113, 
57 Am.R. 646. 


3. Del.—Cummins y. Cummins, 31 
A. 816, 15 Del. 428, 2 Hardesty 125; 
Barker v. Spicer, 4 Del. 348. 


Mass.—Edwards v. Cockburn, 153 
N.E. 796, 257 Mass. 153; Adams ‘v. 
Blair, 151 N.E. 110, 255 Mass. 152; 
Fuiler v. Sylvia, 133 N.E. 384, 240 
Mass. 49. 


Minn.—In re Murphy’s Estate, 189 
N.W. 4138, 153 Minn. 60; In re Bran- 
pens Estate, 107 N.W. 141, 97 Minn. 
349. 


N.J.—In re Morrissey’s Will, 107 A. 
70, 91 N.J.Eq. 289; Youmans vy. Petty, 
33 N.J.Eq. 532; Brothers v. Pickel, 
31 N.J.Eq. 647; Matter of Stephen- 
son’s Will, 6 N.J.L.J. 142. 


Or.—Stevens v. Myers, 121 P. 434, 
PAA 125 PA UL Oh ees 


Wash.—Clayson v. Clayson, 66 P. 
410, 26 Wash. 253. 


Wis.—In re Weidman’s Will, 
N.W. 950, 189 Wis. 318. 


[a] Rule not changed when justice 
a proponent.—That a justice of the 
supreme judicial court was the peti- 
tioner for allowance of a will is not 
such an unusual circumstance as to 
require the probate court to frame is- 


\ 
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sues for a jury as to whether contest- 
ant was an heir at law or next of kin. 
Edwards v. Cockburn, 153 N.E. 796, 
257 Mass. 153. : ; 


4 Hudson v. Hughan, 42 P. 701, 
56 Kan. 152; Rich v. Bowker, 25 Kan. 
ie OWailnwrightevin barelett.c2 cle bs 
689, 51 Nev. 170, 62 A.L.R. 78; Stevens 
V. Myers; 121 P.434, 126 P22 29,562 Or: 
372; In re McCombs’ Estate, 2 P.(2d) 
692, 164 Wash. 339 [aff 7 P.(2d) 1119]. 


[a] Statute construed.—A statute 
providing for trial of issues of fact 
in a will contest as they are tried in 
other cases in the district court does 
not give a jury trial as a matter of 
right. Wainwright v. Bartlett, 271 
P, 689, 51 Nev. 170, 62 A.L.R. 78. 


[b] In absence of statute, a will 
contestant is not entitled to a jury 
trial regarding validity, where the 
right is not conferred by statute. 
Wainwright v. Bartlett, eile P.) 689, 
51 Nev. 170, 62 A.L.R. 78 


5. Man vy. Ricketts, 7 Beav., 93, 29 
Eng.Ch. 98, 49 Reprint 998. 


6 See infra § 849. 


7. In re Cook’s Will, 154 N.E. 823, 
244 N.Y. 63, 55 A.L.R. 806 [answering 
certified questions 217 N.Y.S. 907, 217 
App.Div. 804]; In re Erlanger’s Es- 
tate, 242 N.Y.S. 257, 136-Misc. 784; In 
re Zimmerman’s Will, 172 N.Y.S. 80, 
104 Misc. 516; In re Reinhardat’s Will, 
P56 N. Yess Lvl, 92) Misc. 96" “In ire 
Bitter’s Estate, 154 N.Y.S. 975. 


[a] Thus (1) no jury need be 
drawn for the single purpose of dis- 
posing of preliminary issue of status 
of contestant, although probate con- 
test is on trial at a jury session of 
the court, nor must such issue be de- 
cided in the course of the actual sub- 
mission to the jury of the issues of 
fact raised by objections to the pro- 
bate. In re Zimmerman’s Will, 172 
N.Y.S. 80, 104 Mise. 516. (2) Con- 
testants are not entitled, as of right, 
to a jury trial on the question of the 
validity of an agreement not to con- 
test the will which they made with 
the testator. In re Cook’s Will, 154 
N.E. 823,244 N.Y. °63, 55 A.L.R. 806 
[answering certified questions 217 N. 
Y.S. 907, 217 App.Div. 804]. 


{b] All issuable matters of fact 
in the probate proceeding need not be 


tried in the presence of the jury when 
a jury has been duly demanded by a 
contestant objector. In re Zimmer- 
ates Will, 172 N.Y.S. 80, 104 Misc. 


8. Wellington v. De Cordova, 146 
N.B. 690, 251 Mass. 229. 


9. In re Erlanger’s Hstate, 242 N. 
Y.S. 257, 186 Mise. 784. 


[a] Reason for rule.—‘‘In a pro- 
ceeding where the question of status 
is raised it has been the custom of the 
surrogates to set the issue for an 
early ttrial before them where- 
by expense and delay are avoided. 
Inevitably a trial by jury of status 
would tend to postpone and delay the 
ultimate admission or rejection of the 
will, and would enable persons, whose 
status might never be legally estab- 
lished, to harass the representatives 
and legatees and enforce settlements 
from those rightfully entitled to the 
estate. In the populous counties the 
Surrogates’ Courts would soon be en- 
meshed in the perils of congested cal- 
endars and the evil results of the 
law’s delay.’ In re Erlanger’s Estate, 
242 N.Y.S. 257, 264, 136 Misc. 784. 


10. Prescott v. Ayers, 114 N.E. 557, 
276 Ill. 242. 


11. Lewandoski v. Zuzak, 137 N. 
E. 500, 305 Il. 612; Prescott v. Ayers, 
114 N-E. 557,276 Til, 242: 


[a] Verdict advisory.—In a suit te 
set aside a will for mental incapacity, 
where defendants deny the heirship 
of complainants, if the issue of heir- 
ship is submitted to the jury, their 
verdict is advisory only, so that it 
is not error for the court to decide 
Such issue without submitting it to 
the jury. Lewandowski v. Zuzak, 137 
N.BH. 500, 3805, Pll. 612; Brescott  v: 
Ayers, 114 N.E. 557, 276 Ill, 242. 


12. Stanley v. Safe Deposit, ete., 
Co., 40 A. 58, 87 Md. 450. 


13. Stone v. Salisbury, 70 N. 
209 Ill. 56. 


14. In re Davis’ Will, 
102, 1386 Misc. 400. 


15. In re Davis’ Will, supra. 


16. Schmidt v. Johnston, 140 A. 87, 
154 Md. 125. 


17. Schmidt v. Johnston, supra. 


E. 605, 


241 N.Y.S,. 
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[§ 842] (3) Limitation on Right. The probate 
court or officer is not bound to award an issue for 
jury trial whenever it is demanded.!8 Such issues 
are not granted as a matter of course.t® The mere 
request for the framing of such issues is not 
enough.?° Such court or officer, however, has not an 
arbitrary discretion,*1 but he must decide the mat- 
ter in the exercise of a legal or judicial discretion.”? 
The court, however, in the exercise of a sound dis- 
cretion, may decline to frame issues in cases in 
which it will be hard for the jury to approach con- 
sideration of the case without prejudice and in a 
spirit of judicial impartiality,?* but it cannot be pre- 
sumed in advance that conduct of counsel will go be- 
yond established bounds, or that the attention of the 
jury will not be restricted to the real issues to be 
tried and all extraneous matters excluded.?+ 


[§ 843] (4) Who May Claim Jury. A jury may 
-be claimed by any party interested,?° but only after 
proof of interest.?° 


[§ 844] (5) Waiver. 
wailved.?* 


The right to a jury may be 


{§ 845] (6) Demand for Issues. In the Abecree 
to set aside the © 


of a request therefor in a petitiori 
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probate of a will, the judge need not award an issue 
devisavit vel non.?8 Requests for issues should be 
made within the time required,*® and should con- 
form to the practice of the court.®° 


[§ 846] (7) Rehearing of Motion To Frame Jury 
Issues.*! A motion for a rehearing of a motion to 
frame jury issues. has no standing as matter of 
right.** However, the court has power to reconsider 
its decision on the same facts** unless the order de- 
nying the motion to frame issues for jury trial has 
been affirmed on appeal,?* but in that case, if evi- 
dence newly discovered since the denial of the mo- 
tion to frame issues is found which is of such im- 
portance as to have a material effect on the question, 
then there is jurisdiction for rehearing of the mo- 
tion.?® Thus, although the court ought rarely to ex- 
ercise its power to reconsider its decision,*® yet the 
judge may entertain such a motion if he thinks it 
is required by justice,?7 and where there arises a 
firm persuasion in his mind that error has been made, 
he should do so.*8 


Continuance of motion. It is proper for the court 
to continue the consideration of a motion for a re- 
hearing of a motion to frame issues for a jury trial 


‘until after decision of a pending appeal from the de- 


18. Wikoff’s Appeal, 15 Pa. 281, 53] Stacey v. Spratley, 2 De G.&J. 94, 59 29. Sutton v. Morgan, 30 N.J.Eq. 
Am.D. 597; Matter of Baxter’s Ap-| Eng.Ch. 75, 44 Reprint 923. (ooo aS Appeal, 87 Pa. 67, 30 
peal, 1 Brewst. (Pa.) 451; Cranmer’s [a] Thus the righ m.R. 340. 

; E : : , ght to demand a 
Estate, 3 Pa.Dist.&Co. 360; Wood's jury trial is not limited to a person [a] Time for demand.—(1) At any 


Estate, 20 Pa.Dist. 331. 


es 0: 


19. Fuller v. Sylvia, 133 N.E. 384, 
240 Mass. 49. 


20. Taylor v. Callahan, 164 N.E. 
445, 265 Mass. 582; Fuller v. Sylvia, 
133 N.E. 384, 240 Mass. 49; Cozzen’s 
Will, 61 Pa. 196. 


[a] Customary practice. — ‘The 
practice has been for the single jus- 
stice to satisfy his own mind that 
+here is a genuine and doubtful ques- 
-tion of fact to be decided. That has 
been done usually by conference with 
counsel and upon statement by them 
+f the nature of their evidence in 
such detail as may be thought neces- 
sary or by brief examination of wit- 
nesses. Counsel have been cross-ex- 
amined about these facts and in cases 
of doubt witnesses have been required. 
When the single justice has satisfied 
his own mind that there is such a real 
and true question of fact to be tried 
supported by evidence of-a substantial 
nature, then issues were framed in al- 
most every case. That has been the 
practice. In all other cases issues 
‘were not framed.” Fuller v. Sylvia, 
133 N.E. 384, 386, 240 Mass. 49 [quot 
Cummins v. McCawley, 135 N.E. 479, 
241 Mass. 427]. 


21. Wikoff's Appeal, 
bs -AmM-D. 597. 


22. Gifford v. Patten, 164 N.E. 89, 
265 Mass. 362; Union Trust Co. of 
Springfield v. Magenis, 156 N.E. 542, 
259 Mass. 409; Wikoff’s Appeal, 15 
Pa. 281, 53 Am.D. 597; Wood’s Estate, 
20 Pa.Dist. 331. 


23. Allen v. Guarante, 148 N.E. 461, 
253 Mass. 152. 


24. Allen v. Guarante, supra. 


25. Brewer v. Barrett, 58 Md. 587; 
Barroll v. Reading, 5 Harr.&J. (Md.) 
1753 sin re Potter's, Will )158. N.Y.Ss. 
1001, 94 Misc. 12 [aff 157 N.Y.S. 1142, 
173 App.Div. 924]; Snelgrove v. Snel- 
grove, 4 S.C.Eq. 274; Williams v. Wil- 
liams, 33 Beav. 306, 55 Reprint 385; 


15 Pa. 281, 


opposed to the probate, but is given 
to any party appearing in the proceed- 
ings. In re Potter’s Will, 158 N.Y.S. 
1001, 94 Misc. 12 [aff 157 N.Y.S. 1142, 
173 App.Div. 924]. 


26. Reilly v. Dougherty, 60 Md. 
276; Fiske v. Pratt, 31 N.E. 715; 157 
Mass. 83. But see Ward v. Brown, 44 
S.E. 488, 53 W.Va. 227 (holding that 
an issue may be directed without 
proof of interest where no objection 
is made and record does not show 
lack of interest). 


27. Ala.—Matthews v. Forniss, 8 
So. 661, 91 Ala. 157. 


Cal.—Estate of Dalrymple, 7 P. 906, 
67 Cal. 444, 


Ill.— Wolf v. Bollinger, 62 Ill. 368. 


Ky.—Bohannon y. Tabbin, 76 S.W. 
46, 25 Ky.L. 515, 


Neb.—Shelby v. St. James Orphan 
Asylum, 92 N.W. 155, 66 Neb. 40. 


Tenn.—Ferris v. Bloom, 178 S.W. 
1112, 1382 Tenn. 466. 


Tex.—Davis v. Davis, 34 Tex. 15. 


Va.—Meade v. Meade, 69 S.E. 330, 
TIL Via, els 


[a] What constitutes.—(1)  Pro- 
ceeding to a hearing without objec- 
tion, or asking for an issue to be made 
and tried by a jury, is a waiver of the 
right to a trial by jury. Wolf v. Bol- 
linger, 62 Ill. 368. (2) A jury trial 
in a proceeding to contest a probated 
will is waived by submission of the is- 
sues to the chancellor for a decree on 
the merits without demand for a jury 


trial. Matthews v. Forniss, 8 So. 661, 
91 Ala. 157. 
[b] Statute construed.—The word 


“shall” in a statute providing that 
certain issues shall be tried by a jury 
does not prevent a waiver of trialby 
the jury, since the word is to be con- 
strued in the sense of “may.’’ Meade 
v. Meade, 69 S.E. 330, 111 Va. 451. 


28. In re Roney’s Estate, 164 A. 55, 
309 Pa. 309. 


stage of the proceedings, before final 
adjudication, either party ma re- 
quire a jury trial, and the court is not 
at liberty to refuse it. Humes v. 
Shillington, 22 Md. 346; Pegg v. War- 
ford, 4 Md. 385; Barroll v. Reading, 
56 Harr.&J.:€Md.) 175. (2) In New 
Jersey an application to the orphans’ 
court for issues to be certified for a 
jury trial should be made before the 
beginning of a trial in the orphans’ 
egurts Sutton v. Morgan, 30 N.J.Eq. 
629. 


[b] After dismissal by court of 
appeal from the probating of a will, 
it is too late to apply for an issue. 
ee v. Hughes, 23 A. 1058, 148 Pa. 

8. 

30. See case infra this note. 


[a] In Pennsylvania the require- 
ment that a request for issues shall be 
in writing is a mere form, and a writ- 
ten request may be filed nunc pro 
tune. McCarter’s Appeal, 78 Pa. 401. 


Sl. Behearing of motions generally 
see Motions and Orders §§ 160-171. 


32. Preston v. Peck, 176 N.E. 648, 
275 Mass. 567; In re McNeil’s Estate, 
140 N.E. 922, 246 Mass. 250. 


[a] Thus.—Petition for rehearing 
to frame issues in will contest, after 
waiver of motion and hearing on 
merits, presents no question of right. 
Preston v. Peck, 176 N.E. 648, 275 
Mass. 567. 


33. In re McNeil’s Estate, supr 

34. In re McNeil’s Hstate, supra. 
35. In re McNeil’s Estate, supra. 
[a] Evidence required. — “Such 


newly discovered evidence ought to 
be so essential to a proper considera- 
tion of the motion as to be likely to 
effect the substantial interests of the 
parties.” In re McNeil’s Estate, 140 
N.E. 922, 924, 246 Mass. 250. 


36. In re McNeil’s Estate, supra. 
37. In re McNeil’s Estate, supra. 
38. In re McNeil’s Estate, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cision denying jury issues.%® 


[§ 847] c. Sufficiency of Evidence To Require 
Award of Issues*°—(1) In General. Ordinarily an 
issue should not be framed unless there is a sub- 
stantial dispute on some material question of fact,** 
or, as it has been otherwise stated, 
genuine and doubtful question of fact,*? 
by evidence of a substantial nature,t® giving ground 
for a reasonable expectation of a result favorable 
to the party requesting the framing of the issues,** 
not unfounded in law,*® and which does not rest on 
the disappointment or anger of a dissatisfied heir.*® 
A mere conflict in the evidence is not sufficient.*7 
There must be such a substantial conflict in the evi- 
dence as to support a verdict for either side,#® the 


39. In re McNeil’s Estate, supra. 
40. Sufficiency of evidence: 

As question of law for court see infra 
§ 891. 


To carry case to jury see infra §§ 

924-929. 

41. Willis’ Adm’r v. Willis’ Heirs, 9 
Ala. 330; Poor v. Ward, 50 A. 572, 94 
Md. 133; In re Burtis, 94 N.Y.S. 961, 
107 App.Div. 51; Plant v. Harrison, 65 
N.Y.S. 234, 52 App.Div. 434; In re 
Kane’s Estate, 168 A. 681, 312 Pa. 531; 
In re Conway’s Estate, 101 A. 652, 257 
Pa. 314; In re Harvey’s Estate, 37 A. 
261, 181 Pa. 207; Thompson’s Appeal, 
103 Pa. 603; Harrison’s Appeal, 100 
Pa. 458; In re Cozzen’s Will, 61 Pa. 
196; Wikoff’s Appeal, 15 Pa. 281, 53 
Am.D. 597; Matter of Baxter’s Ap- 
peal, 1 Brewst. (Pa.) 451; In re Op- 
linger, 25 Pa.Dist. 150; Wuller’s Est., 
14 Pa.Dist. 89; Rockhill’s Est., 28 Pa. 
Co, 363. 


[a] Matter of right. — ‘‘An issue 
devisavit vel non is a matter of right 
where the existence of a substantial 
dispute upon a material question of 
fact is demonstrated to the court by 
competent evidence which, under the 
circumstances of the case, measures 
in probative force up to the require- 
ments of the law.” In re Conway’s 
Estate, 101 A. 652, 257 Pa. 314, 316. 


[b] Preservation of evidence.—In 
Pennsylvania the register of wills 
may, but is not required to, reduce 
the testimony to writing. Topham’s 
Est., 12 Pa.Dist. 4, 28 Pa.Co. 220. 


42. Cranston v. Hallock, 183 N.E. 
351, 281 Mass. 182; Connolly v. Phipps, 
182 N.E. 389, 280 Mass. 263; Logan v. 
Driscoll, 180 N.E. 297, 278 Mass. 450; 
Mahoney v. Bailey, 179 N.E. 683, 278 
Mass. 12; Daly v. Hussey, 174 N.E. 
916, 275 Mass. 28; Sheppard v. Olney, 
171 N.E. 447, 271 Mass. 424; New Eng- 
land Trust Co. v. Folsom, 167 N.E. 
665, 268 Mass. 342; Loring v. John- 
son, 166 N.H. 622, 267 Mass. 310; Mar- 
tin v. Martin, 166 N.E. 820, 267 Mass. 
157; Taylor v. Callahan, 164 N.E. 445, 
265 Mass. 582; Gifford v. Patten, 164 
N.E. 89, 265 Mass. 362; Mayhew v. 
Chase, 163 N.E. 767, 265 Mass. 314; 
Union Trust Co. of Springfield v. Ma- 
genis, 156 N.E. 542, 259 Mass. 
Appeal of Connell, 
Mass. 203; Appeal of Cook, 137 N.E. 
299, 243 Mass. 149; Cummins v. Mc- 
Cawley, 135 N.E. 479, 241 Mass. 427; 


Fuller v. Sylvia, 133 N.E. 384, 240 
Mass. 49. 
43. Cranston: v. Hallock, 183 N.E. 


351, 281 Mass. 182; Connolly v. Phipps, 
182 N.E. 389, 280 Mass. 263; Sheppard 
v. Olney, i71 N.E. 447, 271 Mass. 424; 
Thwing v. Coutts, 168 N.E. 72, 268 
Mass. 578; New England Trust Co. v. 
Folsom, 167 N.E. 665, 268 Mass. 342; 
Loring v. Johnson, 166 N.E. 622, 267 


409; 
142 N.E. 55, 247) 
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question being not whether some of the evidence tak- 


there must be a 
supported 


89, 265 Mass. 362; Union Trust Co. 
of Springfield v. Magenis, 156 N.E. 
542, 259 Mass. 409; Appeal of Con- 
nell, 142 N.E. 55, 247 Mass. 203. 


[a] General allegations insuffi- 
cient.—General allegations, such as 
that the contestant ‘‘expect[ed] to be 
able to establish the fact . 
that this man wasn’t, at the time he 
made this will, in a mental condition 
to understand what he was doing,” 
cannot prevail against actual facts 
indicating that he had the contestant 
in mind when he executed the will and 
made a reasonable and not unjust dis- 
position of his property. Old Colony 
Trust Co. v. Pepper, 142 N.E. 817, 248 
Mass. 263. 


[b] Mere naked allegation insuf- 
ficient.—‘‘A mere naked allegation 
without evidence or against evidence 
cannot create a dispute within the 
meaning of the law.’’ In re Cozzen’s 
Will, 61 Pa. 196, 199. 


[ec] Offer of proof necessary.—In 
the absence of an offer of proof that 
the will was not duly executed, the 
court erred in framing issues respect- 
ing such matter. Mayhew v. Chase, 
163 N.E. 767, 265 Mass, 314. 


44. Cranston v. Hallock, 183 N.E. 
3851, -281 Mass. 182; Connolly v. 
Phipps, 182 N.E. 339, 280 Mass. 263; 
Harvey v. Knapp, 170 N.E. 75, 270 
Mass. 354; Boston Safe Deposit & 
Trust Co. v. Kingsbury, 169 N.E. 922, 
270 Mass. 243; Thwing v. Coutts, 168 
NE 72, (268) Mass. 578s Voringe. ve 
Johnson, 166 N.E. 622, 267 Mass. 310; 
Taylor v. Callahan, 164 N.E. 445, 265 
Mass. 582; Johnson vy. Talbot, 150 N. 
E. 900, 255 Mass. 155; Cummins v. 
Pea heY 135 N.E. 479, 241 Mass. 
427. 


45. Mahoney v. Bailey, 179 N.E. 
683, 278 Mass. 12; Union Trust Co. of 
Springfield v. Magenis, 156 N.E. 542, 
259 Mass. 409. 


46. Mahoney v. Bailey, 179 N.E. 
683, 278 Mass. 12; Union Trust Co. of 
Springfield v. Magenis, 156 N.E. 542, 
259 Mass. 409; Appeal of Cook, 137 
N.E. 299, 243 Mass. 149. 


47. Guarantee Trust & Safe De- 
posit Co. of Shamokin v. Heidenreich, 
188 A. 764, 290 Pa. 249. 


48. Guarantee Trust & Safe De- 
posit Co. of Shamokin v. Heidenreich, 
supra. 


49. Guarantee Trust & Safe De- 
posit Co. of Shamokin vy. Heidenreich, 
supra. 


50. In re Black’s Hstate, 248 P. 
1015, 199 Cal. 257; In re Kane’s Es- 
tate) V6sS AL 681). 3912 Pa. 6315) In re 
McGinley’s Estate, 101 A. 807, 257 Pa. 
478; In re Conway’s Hstate, 101 A. 652, 
257 Pa. 314; In re Phillips’ Estate, 90 


Mass. 310; Gifford v. Patten, 164 N.H. 1A. 457, 244 Pa. 35; In re Roup’s Estate, 


Question determined by court. 
of the probate judge to determine whether there is a 
real controversy,°” that is, whether there is evidence 
of facts which present a real question proper for ju- 


‘warrant granting of issue—In 
'MeNitt’s Estate, 78 A. 32, 


en by itself will support a verdict, but whether it 
will when taken as a whole.?? 
test is whether on all the testimony a verdict against 
the proponents of the will should be allowed to stand. 
If such a verdict ought not to be allowed to stand, 
an issue ought not to be awarded.°° 
hand, if the state of the evidence is such that the. 
judge would not feel constrained to set aside the ver- 
diet, the dispute should be considered substantial 
and an issue to determine it should be directed.® 


The authoritative 


On the other 


It is the province 


84 A. 592, 236 Pa. 31; In re Donnelly’s 
Estate, 76 A. 316, 227 Pa. 609; In re 
Harvey’s Estate; 37 .A. 261, 1381 Pay 
207; Sharpless’ Appeal, 19 A. 630, 134 
Pa. 250; In re Griffin’s Estate, 167 A. 
613, 109 Pa.Super. 594; In re Oplinger, 
25) Pawist. 15030 Clarkis st... .oce wan 
Dist. 673; Braunings’ Est., 15 Pa.Dist. 
836; Wilson’s Will, 12 Pa.Dist. 649; 
Eldridge’s Est., 11 Pa.Dist. 348; Cum- 
mins’ Estate, 7 Pa.Dist. 198, 10 Del. 


Co. 577; Frawley’s Hst., 7 Pa.Dist. 
76; Hasson’s Est., 6 Pa.Dist. 764; 
Weissinger’s Est., 6 Pa.Dist. 684; 


Vankirk’s Est., 28 Pa.Co. 236; Doyle’s 
Estate, 7 Pa.Co. 657; Sharpless’ App., 
7 Pa.Co. 243; Humphries’ Hst., 6 Pa. 
Co. 489; Birkbeck’s Estate, 11 Kulp 
(Pa.) 207; In re Foley’s Hstate, 33 
Pittsb.Leg.J.N.S. (Pa.) 417. 


[a] For example, when the testi- 
mony admitted by proponent in a will 
contest so completely meets, answers, 
and overthrows the contestant’s evi- 
dence as to leave but a one-sided is- 
sue, a demand for an issue will be 
refused. Hennessy’s Will, 27 Pa.Co. 
127; In re Kane’s Estate, 32 Pittsb. 
Leg.J.N.S. (Pa.) 296; In re Miller’s 
Estate, 26 Pittsb.Leg.J.N.S. (Pa.) 428- 


[b] Where opinions are not based 


‘ov. facts to support them, the issue 


should be refused. Alexander’s Es- 
tate, 32 Pittsb.Leg.J.N.S. (Pa.) 127. 


[ec] Evidence held insufficient to 
re 
229 Pay: 
In re Graham’s Estate, 74 A. 169, 225 
Pa. 314; In re Keil’s Estate, 64 A. 638, 
215 Pa. 464; In re Masseth’s Estate, 


162 A. 640, 213 Pa. 136; In re Rockhill’s 
| Estate, 57 A. 989, 208 Pa. 510; 


In re 
Lenhart’s Estate, 49 A. 305, 199 Pa. 
618; In re Logan’s Hstate, 28 Pa.Dist. 
616; In re Hortler, 28 Pa.Dist. 105; 
Garrett’s Est., 22 Pa.Dist. 353; How’s 
Hst., 22 Pa.Dist. 322; Wood’s Bst., 20 
Pa.Dist. 331; Loeser’s Estate, 3 Pa. 
Dist. 817, 16 Pa.Co. 49 [aff 31 A. 732, 
167 Pa. 498]. 


51. In re Kane’s Bstate, 168 A. 
681, 312 Pa. 531; In re Conway’s Es- 
tate, 101 A. 652, 257 Pa. 314; Herster 
v.., Ererster, 11. Ay 420, £16 “Pansole. 
Knauss’ Appeal, 6 A. 394, 114 Pa. 10; 
In re Griffin’s Estate, 167 A. 613, 109 
Pa.Super. 594; Heidenreich’s Estate, 2 
Pa.Dist.&Co. 557; Waller’s Est., 20 
Pa.Dist. 181; Wuller’s Est., 14 Pa. 
Dist. 89; Bough’s Est., 9 Pa.Dist. 459; 
Cummins’ Hst., 7 Pa.Dist. 198, 10 Del. 
Co. 577; Palmer’s Hst., 6 Pa.Co. 541. 


[a] Evidence held sufficient to au- 
thorize granting of issue.—Cassidy’s 
Est., 21 Pa.Dist. 803; Waller’s Estate, 
20 Pa.Dist. 181; Carter’s Hstate, 11 
Pa.Co. 140; Lynch’s. Estate, 10 Pa.Co. 
15. 


52. Gifford v. Patten, 164 N.E. 89, 
265 Mass. 362; Brackett v. Harris, 
160 N.E. 812, 263 Mass. 334.. 


1046 [68 C.J.] 


dicial inquiry, or whether the opposition to the will 
is unfounded in law, resting on the disappointment 
or anger of a dissatisfied heir, or on his hope, by 
threatening trouble and expense to the estate, to 
induce the legatees to buy a settlement.®? 
tion to contest the validity of a will, in the trial of 
the issue whether the paper writing 
last will and testament of deceased, the trial court 
may say whether there is substantial evidence which 
warrants the submission to the jury of a specific is- 
sue or issues raised under the pleadings.®4 


Material on which decision based. 
dictions motions for jury issues may be heard by 
the judge of probate either on statements made by 
counsel as to evidence which the parties expect to 
be able to offer, or on a hearing with the presenta- 
tion of oral and other evidence, although the judge 
is not required to receive testimony in a formal 


53. Gifford v. Patten, 164 N.E. 89, 
265 Mass. 362. 


54. Patton v. Shelton, 40 S.W.(2d) 
706, 328 Mo. 6381. 


55. Cranston vy. Hallock, 183 N.E. 
351, 281 Mass. 182; Union Trust Co. 
of Springfield v. Magenis, 156 N.E. 542, 
259 Mass. 409; Crockett v. Snow, 154 
N.E. 549, 258 Mass. 133; In re Mc- 
Neil’s Estate, 140 N.E. 922, 246 Mass. 
250; Appeal of Cook, 137 N.E. 299, 243 
Mass. 149. 


[a] Procedure held proper.—A mo- 
tion to frame issues for the jury on 
petition for the allowance of a will 
was properly heard on _  interroga- 
tories, answers thereto, and state- 
ments of counsel of what was expect- 
ed to be shown by the _ evidence. 
Crockett v. Snow, 154 N.E. 549, 258 
Mass. 133. 


[b] Statements considered.—Op- 
posing counsel’s statements as_ to 
what evidence counsel intended to 
present, as well as statements in sup- 
port of a motion for framing jury is- 
sues, may be considered. Cranston vy. 
Hallock, 183 N.E. 351, 281 Mass. 182. 


56. Swift v. Charest, 167 N.E. 250, 
268 Mass. 47. 


57. Crockett v. Snow, 154 N.E. 549, 
258 Mass. 133. 


58. Crockett v, Snow, supra. 
59. See supra § 847. 
60. See cases infra this note. 


[a] Issue granted.—In re Black’s 
Estate, 248 P. 1015, 199 Cal. 257; Leh- 
man y. Lindenmeyer, 109 P. 956, 48 
Colo. 305; Morgan v. Adams, 29 App. 
D.C. 198; Geiger v. Geiger, 93 N.E. 
314, 247 Ill. 629; In re Overpeck’s Will, 
120 N.W. 1044, 122 N.W. 928, 144 Iowa 
400; In re Wiltsey’s Will, 109 N.W. 
776, 135 Iowa 430; Bever v. Spangler, 
61 N.W. 1072, 93 Iowa 576; Duggan v. 
McBreen, 43 N.W. 547, 78 Lowa 591; 
Best v. Best’s Ex’rs, 11 S.W. 810, 11 
iy, 215; Grill v. O'Dell, 77 A. 984, 
113 Md. 625; Crockett v. Davis, 31 A. 
710, 81 Md. 134; Mahoney v. Bailey, 
179 N.E. 683, 278 Mass. 12; Wellock 
v. Marsh, 178 N.E. G20, 2707 Mass. 416; 
Dalya Ves Elusseyim dit ON... 916, 275 
Mass. 28; Sheppard v. Olney, 171 N.E. 
447, 271 Mass. 424; Thwing v. Coutts, 
168 N.E. 72, 268 Mass. 578; New Eng- 
ljland Trust Co. v. Folsom, 167 N.E. 665, 
268 Mass. 342; McMann v. Murphy, 
156 N.E. 680, 259 Mass. 397; Allen v. 
Guarante, 148 N.B. 461, 253 Mass. 152; 
Blinn v. Pillsbury, 147 N.i. 674, 252 
Mass. 197; Angell Vv. Dienthive, 146 


WILLS 


way.°> 


In an ac- 


produced is the 


In some juris- 


to testamentary 


N.E. 692, 251 Mass. 525; Smith v. 
Brewster, 142 N.E. 56, 247 Mass. aigays 
Appeal of Connell, 142 N.E. 55, 247 
Mass. 203; Cooper v. Harlow, 128 N. 
W. 259, 163 Mich. 210; Knapp Vomit 
Louis Trust Co., 98 S.W. 70, 199 Mo. 
640; Cowan v. Shaver, 95 S.W. 200, 197 
Mo. 203; Roberts v. Bartlett, 89 S.W. 
858, 190 Mo. 680; Aylward v. Briggs, 
47 S.W. 510, 145 Mo. 604; Hegney v. 
Head, 29 S.W. 587, 126 Mo. 619; In re 
Frederick’s Estate, 119 N.W. 667, 120 
N.W. 1131, 83 Neb. 318; Dobie v. Arm- 
strong, 55 N.E. 302, 160 N.Y. 584, 5 
Prob.Rep.Ann. 170 [rearg mod 57 N.E. 
1108, 161 N.Y. 641]; Seaman v. Mc- 
Laury, 118 N.Y.S. 809, 134 App.Div. 
180; Matter of Jeffrey’s Will, 114 
N.Y.S. 667, 129 App.Div. 791; Byrne 
Vv, Byrne, 96 N.Y.S: 375, 109? App. Div. 
476, 35 N.Y.Civ.Proc. 145; In re Bren- 
nan’s Wstate, 168) Ao 25, S12, Pa. 335; 
In re Griffin’s Estate, 167 A. 613, 109 
Pa.Super. 594; McPherson’s Appeal, 
AeA 205 oa Oass cic me inNOwSOns 
Estate, 4 Pa.Dist. 91; Palmer’s Es- 
tate, 24 Wkly.Notes Cas. (Pa.) 159; 
Rutherford v. Robbins, (Tex.Commn. 
App.) 298 S.W. 549 [rev (Civ.App.) 294 
S.W. 265]. 


[b] Issue refused.—(1) In re Dol- 
beer’s Estate, 86 P. 695, 149 Cal. 227, 
9 Ann.Cas. 795; Fothergill v. Fother- 
gill, 105 N.W. 377, 129 Iowa 93; Crans- 
ton v. Hallock, 183 N.E. 351, 281 Mass. 
182; Bacigalupo v. Cuneo, 178 N.E. 
623, 277 Mass. 474; Berry v. Leonard, 
173 N.E. 511, 273 Mass. 409; Tarr v. 
Tucker, 172 N.E. 257, 272 Mass. 150; 
Boston Safe Deposit & Trust Co. v. 
Kingsbury, 169 N.E. 922, 270 Mass. 
243; Old Colony Trust Co. v. Whitney, 
169 N.E. 513, 269 Mass. 519; Swift v. 
Charest, 167 N.E. 250, 268 Mass. 47; 
Taylor v. Callahan, 164 N.E. 445, 265 
Mass. 582; Brackett v. Harris, 160 
N.E. 812, 263 Mass. 334; Union Trust 
Co. of Springfield v. Magenis, 156 N.E. 
542, 259 Mass. 409; Johnson vy. Talbot, 
150 N.B. 900, 255 Mass. 155; Beale v. 
Davis, 146 N.E. 854, 251 Mass. 175; 
Wilbar v. Diamond, 144 N.E. 462, 249 
Mass. 568; Shepard v. Shepard, 126 N. 
W. 640, 161 Mich. 441; Blackman v. 
Andrews, 114 N.W. 218, 150 Mich. 322; 
Winn v. Grier, 117 S.W. 48, 217 Mo. 
420; Sehr v. Lindemann, 54 S.W. 537, 
153 Mo. 276; Cash v. Lust, 44 S.W. 
724, 142 Mo. 630, 64 Am.S.R. 576; Mad- 
dox v. Maddox, 21 S.W. 499, 114 Mo. 
35, 35 Am.S.R. 734; In re Houghton’s 
Estate, 154 A. 599, 303 Pa. 389; In re 
Tranowicz’ Estate, 154 A. 363, 303 Pa. 
282: In re Phillips’ Bstate, 149 A. 719, 
299° Pa.-415;' In re McGinley’s Estate, 
101 A. 807, 257 Pa. 478; In re Kerr’s 
Estate, 100 A. 127, 255 Pa. 399; In re 


[$§ 847-848 


The statements of expected evidence should 
not be vague and deficient in particularity.°° 


Decision refusing motion construed. A probate 
judge’s reference to a personal acquaintance in de- 
nying a motion to frame issues for the jury on peti- 
tion for the allowance of a will has been held not to 
show reliance on information given outside the court 
room,®’ and a denial of a motion to frame issues for 
the jury on petition for the allowance of a will has 
been held comprehensive and a denial of all issues, 
although one issue only was mentioned.®® 


[§ 848] (2) Particular 
with the rules above stated,®® it has been held prop- 
er, according to the practice in the particular ju- 
risdiction, to grant or refuse either the single issue 
of the validity of the will because of questions as 


Issues. In accordance 


capacity or an issue of testamen- 


tary capacity,°° and likewise as to execution,®*! 


Smith’s Estate, 95 A. 338, 250 Pa.-67; 
In re Long’s Estate, 85 A. 90, 237 Pa. 
149; In re Roup’s Estate, 84 A. 592, 
236 Pa. 31; In re McNitt’s Hstate, 
78 A. 32, 229 Pa. 71; Barbey v. Board- 
man, 5T As 756," 202 (Pas i385 fee 
Harvey’s Estate, 37 A. 261, 181 Pa. 
207; Miller’s Estate, 36 A. 139, 179 
Pa. 645, 39 L.R.A. 220; Rowson’s Hs- 
tate, 34 %A, 9433. 175. PasSt50 sinwne 
Cox’s Bstate) 31 A: 747, 167 Pa. 50f: 
In re Loeser’s Estate, 31 A. 732, 167 
Pa. 498; In re Knight’s Estate, 31 
A. 682, 167 Pa. 453; Boyer’s Estate, 
31 A. (359, 166 Pas 6303) “herster ive 
Herster, 16 A. 342, 122 Pa. 239, 9 Am. 
S.R. 95; Eddey’s Appeal, 1 A. 425, 109 
Pa. 406; Combs’ Appeal, 105 Pa. 155; 
Cauffman v. Long, 82 Pa. 72; In re 
Lidstone’s Hstate, 92 Pa.Super. 553; 
Lazarus’ Will, 22 Pa.Dist. 32; Eld- 
ridge’s Est., 11 Pa.Dist. 348; Dugan’s 
HWSt.. 96) Pa-Dist. 222.5) 19% Pa.©on cope 
Rowson’s Est., 4 Pa.Dist. 91; Mc- 
Kim’s Bstate, 27 Wkly.N.Cas. (Pa.) 
110 G2), Testatrix suffering from 
cancer in advanced stage. Harvey v. 
Knapp, 170 N.E. 75, 270 Mass. 354. 
(3) Testator suffering from paresis. 
In re Graham’s Hstate, 74 A. 169, 225 
Pa. 314. (4) Evidence of old age, 
eccentricities, delusions, and attempt- 
ed suicide. McIntosh vy. McIntosh, 
160 N.E. 814, 263 Mass. 315. (5) 
Man of intemperate habits, but sober 
at time of execution. In re Nolan’s 
Estate, 104 A. 575, 261 Pa. 188. 


[c] Strong evidence required.— 
For an issue devisSavit vel non to de- 
termine testamentary capacity, strong 
evidence overcoming positive evidence 
of testamentary capacity is required, 
where no fraud is alleged. In re 
Phillips’ Estate, 149 A. 719, 299 Pa. 
415. 


[ad] Matters held insufficient,—A 
jury issue as to the testatrix’s un- 
soundness of mind is not required 
by testimony as to her miserly habits, 
peculiarities, feeble condition, lack 
of knowledge concerning property, 
and failure to manage her own estate. 
Old Colony Trust Co. v. Whitney, 169 


N.E. 518, 269 Mass. 519. 
61. See cases infra this note. 
[a] Issue granted.—In re Hull’s 


Will, 89 N.W. 979, 117 Iowa 738; Poor 
v. Ward, 50 A. 572, 94 Md. 133; Allen 
v. Guarante, 148 N.E. 461, 253 Mass. 
152; In re Laudy’s Will, 55 N.B. 914, 
161 N.Y. 429; In re Raymond’s Will, 
151 N.Y.S. 648, 167 App.Div. 893 [rev 
149 N.Y.S. 216, 86 Misc. 359]; In re 
Lansing’s Will, 2 N.Y.S. 2177 49) Bun 
610; Van Pelt v. Van Pelt, "30 Barb. 
(N.Y.) 134, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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fraud,*°? conspiracy to produce a false will,** undue | influence,®* revocation,®® validity of signature,*® 


[b] Issue refused.—Watson’s Ex’r 
v. Watson, 121 S.W. 626, 137 Ky. 25; 
Old Colony Trust Co. v. Whitney, 169 
N.E. 513, 269 Mass. 519; Swifit v. 
Charest, 167 N.E. 250, 268 Mass. 47; 
Mayhew v. Chase, 163 N.E. 767, 265 
Mass. 314; Wilbar v. Diamond, 144 
N.E. 462, 249 Mass. 568; Rosenstock 
v. Metzger, 121 N.Y.S. 52, 136 App. 


Div. 620 
[ec] Intention of testator.—Where 
testimony raised an issue as_ to 


whether the testator executed a writ- 
ing with ithe present intention that it 
be his last will or as penciled memo- 
randum for a new will, a requested 
issue as to whether he intended it as 
a will or declaration in writing revok- 
ing former wills should have been 
Submitted to the jury. Brackenridge 
v. Roberts, 267, S.W. 244, 270 S.W. 
1001, 114 Tex. 418 [rev (Civ.App.) 245 
S.W. 786]. 


[d] Issue whether testator under- 
stood contents of will held properly 
refused. Baker v. Baltimore Trust 
Co., 140 A. 599, 154 Md. 390. 


[e] Rarely used.—An issue as to 
whether there was failure to conform 
to the law in the execution of a will, 
including an understanding of its con- 
tents, is such that it is comparatively 
rarely that the situation justifies the 
framing of that issue. Allen v. Guar- 
ante, 148 N.E. 461, 253 Mass. 152. 


62. See cases infra this note. 


[a] Issue granted.—Lehman vy. 
Lindenmeyer, 109 P. 956, 48 Colo. 305; 
McMann v. Murphy, 156 N.E. 680, 259 
Mass. 397; Allen v. Guarante, 148 N. 
FB. 461, 253 Mass. 152; In re Jeffrey’s 
Will, 114 N.Y.S. 667, 129 App.Div. 791; 
Ward’s Est., 7 Pa.Co. 324; Morrison 
v. Thoman, 89 S.W. 409, 99 Tex. 248. 


[b] Issue refused.—(1) Bemis v. 
Andrews, 182 N.E. 816, 280 Mass. 409; 
Old Colony Trust Co. v. Whitney, 169 
NE. 513, 269 Mass. 519; Old Colony 
Trust Co. v. Landers, 159 N.E. 605, 262 
Mass. 268; Melanefy v. Morrison, 26 
N.E. 386, 152 Mass. 473; Shepard v. 
Shepard, 126 N.W. 640, 161 Mich. 441; 
In re Rockwell’s Will, 2 N.Y.S. 378, 
50 Hun 601; In re Tranowicz’ Estate, 
154 A. 363, 303 Pa. 202. (2) Refusal 
to submit to the jury an issue devisa- 
vit vel non because of forgery by the 
removal of tthe first page of the will 
and substitution of another page in 
its place was justified under the evi- 
dence. In re Kane’s Estate, 168 A. 
681, 312 Pa. 531. 


[c] Mere suspicion of fraud is in- 
sufficient to justify the submission of 
the case to the jury. Leach v. Burr, 
17 App.D.C. 128 [aff 23 S.Ct. 393, 183 
U.S. 510, 47 L.Ed. 567]. 


63. See case infra this note. 


[a] Issue refused.—Connolly  v. 
Phipps, 182 N.E. 339, 280 Mass. 263. 


64. See cases infra this note. 


[a] Issue granted.—(1) Schieffelin 
v. Schieffelin, 28 So. 687, 127 Ala. 14; 
Higginbotham v. Higginbotham, 17 
So. 516, 106 Ala. 314; In re Arnold’s 
Estate, 82 P. 252, 147 Cal. 588; In re 
Wiltsey’s Will, 109 N.W. 776, 135 Iowa 
430; Inre Jones’ Estate, 106 N.W. 610, 
130 Iowa 177; Barber’s Ex’rs v. Bald- 
win’s Ex’r, 128 S.W. 1092, 138 Ky. 710; 
Gibson v. Sutton, 70 S.W. 188, 24 Ky. 


L. 868; Johnson’s Adm’r v. Johnson, 
45) SiW.2 456) 20 WKy.1.9138;) Hiss: v. 
Weik, 28 A. 400, 78 Md. 439; Thwing 


v. Coutts, 168 N.E. 72, 268 Mass. 578; 
McMann v. Murphy, 156 N.E. 680, 259 
Mass. 397; Allen v. Guarante, 148 N. 
E. 461, 253 Mass. 152; Blinn v. Pills- 
bury, 147 N.E. 674, 252 Mass. 197; 
Angell v. Lighthipe, 146 N.E. 692, 251 
Mass. 525; Appeal of Connell, 142 


N.E. 55, 247 Mass. 203; Old Colony 
Trust Co. v. Bailey, 88 N.E. 898, 202 
Mass. 283; Cooper v. Harlow, 128 N. 
W. 259, 163 Mich. 210; In re Loree’s 
Estate, 122 N.W. 628, 158 Mich. 372; 
Rivard v. Rivard, 66 N.W. 681, 109 
Mich. 98, 63 Am.S.R. 566; Cowan v. 
Shaver, 95 S.W. 200, 197 Mo. 203; 
Meier v. Buchter, 94 S.W. 8838, 197 Mo. 
68416 Te, RAINES e 202Nai sAun. Casia S85 
Gordon v. Burris, 43 S.W. 642, 141 Mo. 
602; Edgerly v. Edgerly, 62 A. 716, 
73 N.H. 407; Matter of Kindberg’s 
Will, 126 N.Y.S. 33, 141 App.Div. 188; 
In re Jeffrey’s Will, 114 N.Y.S. 667, 
129 App.Div. 791; In re Bishop’s Will, 
10 N.Y.S. 217, 56 Hun 648; Matter of 
Jacott’s Will, 6 N.Y.S.- 422, 53 Hun 
634, 2 Silv.Sup. 544; Miller’s Hstate, 
36 A> 139, 179 Pa. 645, 39 L.R.A. 220, 
2 Prob.Rep.Ann. 275; Blume v. Hart- 
man, 8A. 219, 115 Pa. 32, 2 Am.S.R. 
525; Cranmer’s Estate, 3 Pa.Dist.&Co. 
369; Erwin’s Estate, 3 Pa.Dist. 818, 
16 Pa.Co. 62; Brown v. Pridgen, 56 
Tex. 124; McElhinney v. Swepston, 
(Tex.Civ.App.) 263 S.W. 940; Smith’s 
EXx’r v. Smith, 32 A. 255, 67 Vt. 443. 
Undue influence (2) by attorney who 
was most. substantial beneficiary 
Gharr eve. Ducker, 172) NB 257,. 1272 
Mass. 150), (3) by nephew (Appeal of 
Cook, 137 N.E. 299, 243 Mass. 149), 
(4) of wife (Martin v. Martin, 166 
N.E. 820, 267 Mass. 157). 


[b] Issue refused.—(1) Matter of 
Hliggins’ Hstate, 104 P. 6, 156 Cal. 257; 
In re Shell’s Estate, 63 P. 413, 28 Colo. 
LG) 189) MAimESUR Ste oS elke AOS, 
In re Overpeck’s Will, 120 N.W. 1044, 
122 N.W. 928, 144 Iowa 400; Spiers 
v. Hendershott, 120 N.W. 1058, 142 
Towa 446; Fethergill v. Fethergill, 105 
N.W. 377, 129 Iowa 93; Somers v. Mc- 
Cready,) 53" ASO L196 Mad.) 437%; 
Schwanteck v. Berner, 53 A. 670, 96 
Md. 138; Cranston v. Hallock, 183 N. 
EK. 351, 281 Mass. 182. Bacigalupo v. 
Cuneo, 178 N.E. 623, 277 Mass. 474; 
Berry;. v. Leonard, 173. NB. 511,-273 
Mass. 409; Old Colony Trust Co. v. 
Whitney, 169 N.E. 513, 269 Mass. 519; 
Old Colony Trust Co. v. Landers, 159 
N.E. 605, 262 Mass. 268; Crockett v. 
Snow, 154 N.E. 549, 258 Mass. 133; 
Wilbar v. Diamond, 144 N.E. 462, 249 
Mass. 568; Blackman v. Andrews, 114 
N.W. 218, 150 Mich. 322; Stockton v. 
Thorn, 39 N.W. 148, 39 Minn. 204; 
Schierbaum v. Schemme, 57 S.W. 526, 
157 Mo. 1, 80 Am.S.R. 604; Tibbe v. 
Kamp, 54 S.W. 879, 55 S.W. 440, 154 
Mo. 545; Sehr v. Lindemann, 54 S.W. 
537, 153 Mo. 276; Doherty v. Gilmore, 
(Mo.) 35 S.W. 1130; Umstead v. Bowl- 
ing, 64 S.E. 368, 150 N.C. 507; In re 
Evans’ Will, 31 S.B. 267, 123 N.C. 113; 
In re Fink’s Estate, 165 A. 832, 310 
Pa. 453; In re Koons’ Estate, 143 A. 
125, 293 Pa. 465; In re McGinley’s Es- 
tate, 101 A, 807, 257 Pa. 478; In re 
Kerr’s Estate, 100 A. 127, 255 Pa. 399; 
In re Smith’s Hstate, 95 A. 338, 250 
Pa. 67; In re Phillips’ Estate, 90 A. 
457, 244 Pa. 35; In re Donnelly’s Es- 
tate, 76 AScs16, 922% Pa 600; In re 
Tyson’s Hstate, 72 A. 1065, 223 Pa. 
596; Ferner v. Byers, 68 A. 48, 219 
Pa. 160; In re Lewis’ Estate, 60 A. 
260, 210 Pa. 599; In re Harvey’s Es- 
TALE is (eA Ol eh Ol ean sae Lepr d= 
son’s Appeal, 100 Pa. 458; Eckert v. 
Flowry, 43 Pa. 46; Kris’s Estate, 30 
Pa.Dist. 166; How’s Est., 22 Pa.Dist. 
3225 Lazarus’ (Willpi2en Pa.Dist, 32: 
Morrison v. Thoman, 89 S.W. 409, 99 
Tex. 248; Whitney v. Murrie, (Tex. 
Civ.App.) 264 S.W. 270. Undue influ- 
ence (2) by brother (In re Lawrence’s 
Estate, 132 A. 786, 286 Pa. 58), (3) by 
employer (Tarr v. Tucker, 172 N.E. 
257, 272 Mass. 150), (4) by trusted em- 
ployee (Logan v. Driscoll, 180 N.E. 
297, 278 Mass. 450), (5) of housekeep- 
er of deceased (Old Colony Trust Co. 
vy. Pepper, 142 N.E. 817, 248 Mass. 263), 


(6) of mistress (Brackett v. Harris, 
160 N.E. 812, 263 Mass. 334), (7) of 
nephew (Swift v. Charest, 167 N.E. 
250, 268 Mass. 47), (8) of nurse (Har- 
vey v. Knapp, 170 N.E. 75, 270 Mass. 
354), (9) of son (In re Lidstone’s Es- 
tate, 92 Pa.Super. 553), (10) by son- 
in-law (Cummins v. McCawley, 135 
N.E. 479, 241 Mass. 427), (11) of uncle 
(Bemis v. Andrews, 182 N.E. 81,6, 280 


Mass. 409), (12) of second wife (In 
Se ede Estate, 84 A. 592, 236 Pa. 
31). 

[c] Existence of unlawful relation 


between testator and female benefici- 
ary is not sufficient to entitle a con- 
testant to an issue of undue influence. 
In re Johnson’s Estate, 28 A. 448, 159 
Pa. 630; Heilbrun’s Estate, 9 Pa.Co. 
350. 


[d] Expressions of regret.—Evi- 
dence of the testatrix’s expressions of 
regret after executing a will and of 
conduct of proponent on contestant’s 
offer to take the testatrix home was 
held not to justify the framing of an 
issue of undue influence. Loring v. 
Johnson, 166 N.E. 622, 267 Mass. 310. 


[e] Opportunity for exercise of 
undue influence is insufficient to re- 
quire submission of the question of 
undue influence to the jury. In re Nel- 
son’s Hstate, 64 P. 294, 132 Cal. 182; 
In re Conway’s Estate, 101 A. 652, 257 
Pa. 314; In re McNitt’s Estate, 78 A. 
32, 229 Pa. 71. 


{f] Possibility of religious preju- 
dice on trial.— Where the testatrix, at 
the age of sixty eight years and of 
Roman Catholic faith, married pro- 
ponent, aged thirty one years and a 
Christian Scientist, the first ceremony 
not being performed by a priest, but 
a subsequent ceremony being within 
her church, in framing issues as to 
undue influence in execution of her 
will, the fact that circumstances af- 
forded fertile field for appeal to re- 
ligious prejudices is not ground for 
refusal to frame issues for jury trial, 
notwithstanding they could have been 
more satisfactorily tried by the court. 
Allen v. Guarante, 148 N.E. 461, 253 
Mass. 152. 


[g] Identity of persons.—Under 
Gen. L. (1909) ce 291 § 6, authorizing 
a special verdict on any issue submit- 
ted, proponent of a will which is at- 
tacked for undue influence is entitled 
to the submission to the jury of a 
special issue as to the identity of per- 
sons by whom such undue influence 
was exercised. Heathcote v. Barbour, 
98 A. 49, 39 R.I. 485. 


65. See cases infra this note. 


[a] Issue granted.—Ewing v. Mc- 
Intyre, 104 N.W. 787, 141 Mich. 506; 
In re Soule’s Will, 15 N.Y.S. 934, 61 
Hun 624; Bowen y. Idley, 1 Edw. (N. 
Y.) 148 [aff 6 Paige 46 (aff 11 Wend. 
227)]; In re Gardner’s Estate, 30 A. 
300, 164 Pa. 420; Thomas’ Estate, 4 
Pa.Co. 270. 


[b] Issue refused.—In re Brown’s 
Will, 120 N.W. 667, 143 Iowa 649; 
Sevres Estate, 24 A. 174, 149 Pa. 


[ec] Destruction of will.—Special 
issues submitting the question wheth- 
er the testatrix destroyed a will or 
caused the will to be destroyed in her 
presence, without reference to a pre- 
sumption arising from nonproduction 
of the will, held proper under the evi- 
dence. Aschenbeck y. Aschenbeck, 
(Tex.Civ.App.) 62 S.W.(2d) 326. 


66. See cases infra this note. 


[a] Issue granted.—In re Burtis, 
94 N.Y.S. 961, 107 App.Div. 51; Sharp- 
less’ Appeal, 19 A. 630, 1384 Pa. 250; 
Vosburg’s Will, 9 Pa.Co. 243. 
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insane delusion,®? or a contract to make a will devis- 
ing property in a certain manner.*® On the trial of 
an issue devisavit vel non in a contested probate pro- 
ceeding in which the caveators tender issues relat- 
ing to the execution of the will, to the testator’s 
mental capacity, and as to undue influence, the sub- 
mission of only the issue of mental capacity is not 
prejudicial to the eaveators where the execution of 
the will is admitted and there is insufficient evidence 
of any undue influence.®® 


[§ 849] d. Time for Determination of Preliminary 
Issues—(1) Interest of Petitioner. Ordinarily, in a 
contested proceeding for the probate of a will, or in 
a proceeding to revoke the probate of a will, it is 
proper to try an issue of the status of a party on 
which his interest requisite to establish his right to 
contest the will depends prior to the trial of the 
validity of the will.7° However, the court need not 
determine in advance of the trial on the contest of 
a will whether or not the testatrix had entered into 
a valid agreement prior to her death whereby she 
agreed to will all her property to a certain person 
thereby depriving the contestant, her heir, of any 


[b] Issue 
Phipps, 182 N.E. 339, 280 Mass. 263; 
Beale v. Davis, 146 N.E. 354, 251 Mass. 
175; In re Hesdra’s Will, 2 N.Y.S. | 96; 


refused.—Connolly v.] 784; 


N.Y. 615, 2 Silv.A. 488]; Berg’s Es- 
tate, 34 A. 234, 173 Pa..647; In re | 253. 
Douglass’ Estate, 29 A. 715, 162 Pa. 
567. 428 

67. See cases infra this note. 


[a] Issue refused.—Shepard _ v. 
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In re Zimmerman’s Will, 172 
N.Y.S. 80, 104 Mise. 516; In re Rein- 
hardt’s Will, 156 N.Y.S. 171, 92 Misc. 
In re Guilford’s Will, 185 N.Y.S. 
82, 49 Hun 609 [aff 23 N.E. 555, 119|]248; Henry v. Henry, 9 N.Y.Civ.Proc. 
100, 3 How.Pr.N.S. 886, 4 Dem.Surr. 


N.C.—Randolph v. Hughes, 89 N.C. 


Ohio.—Wilson y. Wilson, 28 Ohio 
C.A. 309; Zinn v. Ferris, 34 Ohio Cir. 


[$§ 848-851 


interest in the estate, such heir having entered into 
no agreement with the testatrix whereby he is estop- 
ped from contesting the will.1 Also, in a jurisdic- 
tion which provides that in a suit to contest the va- 
lidity of a will an issue shall be made up whether 
the writing produced be the will of the testator or 
not, which issue shall be tried by a jury, defendant 
cannot, by motion, challenge the allegations in the 
petition. as to the interest of the contestant and 
thereby obtain a trial and determination of that mat- 
ter separate and apart from the trial and determina- 
tion of the other issues tendered by the pleadings.*? 


[§ 850] (2) Jurisdiction of Court. Where an is- 
sue is raised as to the jurssdiction of the court, it 
should ascertain that fact preliminary to any fur- 
ther proceedings.7° 


[§ 851] (3) Domicile of Testator. The determi- 
nation of an issue as to the domicile of the testator 
may be prior to the trial by a jury of issues affecting 
the validity of the will or it may be subsequent there- 
to,’* except that, where the question of domicile is 
determinative of the issue as to the jurisdiction of 


not be objected that issues on the 
merits were sent to the jury without 
first hearing testimony as to the con- 
testant’s interest. St. Vincent de 
Paul Mission Little Sisters of Poor, 
etc. v. Cushing, 62 Md. 416. 


[e] Early New York practice.— 
Formerly the practice in the New 
York County surrogate’s court, when 
the contestant’s allegation of interest 
was denied, was to take evidence pari 


Shepard, 126 N.W. 640, 161 Mich. 441;] Ct. 113 [aff 106 N.E. 1087, 88 Ohio| passu on the question of interest and 


Keeler v. Keeler, 3 N.Y.S. 629, 51 Hun /St. 555]. 


es Pa.—Rogers’ Estate, 26 A. 225, 154 


68. See case infra this note. etre, OB re 


[a] Issue granted.—Hvidence ina 
will contest was held to authorize 
an issue as to whether the testatrix 
and her husband had entered into an 
agreement between themselves and 
contestants to make mutual and re- | 606, 75 Tex. 9. 
eiprocal wills devising their property 
to contestants. In re McGinley’s Es- [a] 


Tenn.—Napier v. Church, 177 S.W. 


56, 132 Tenn. 111; Cowan v. Walker, 


96 S.W. 967, 117 Tenn. 1365. 
Tex.—Brown v. Mitchell, 12 S.W. 73. 


Thus (1) where the executor 


the validity of the will. 
Lawrence, 1 Redf.Surr. 473. 


71. In re Witt’s Estate, 245 P. 197, 
198 Cal. 407. 


72. Smith v. Smith, 37 S.W.(2d) 
902, 327 Mo. 6382. 


Norton v. 


Stanley v. Safe Deposit, ete., 
Co., 40 A. 53, 87 Md. 450; Coleman’s 
Estate, 4 Pa.Dist. 105, 16 Pa.Co. 225; 
In re Read’s Estate, 217 N.W. 709, 195 


tate, 101 A. 807, 257 Pa. 478. 


69. In re Fleming’s Will, 90 S.E. 
3; 172 N.C. 840: 


70. Ark.—Flowers v. Flowers, 85 
S.W. 242, 74 Ark. 212. 


Md.—Safe Deposit & Trust Co. of 
Baltimore v. Devilbiss, 97 A. 367, 128 
Md. 182; Meyer v. Henderson, 41 A. 
1073, 42 A. 241, 88 Md. 585; Reilly v. 
Dougherty, 60 Md. 276; Brewer v. 
Barrett, 58 Md. 587. 


Mass.—Wellington y. De Cordova, 
146 N.E. 690, 251 Mass. 229; Pattee v. 
Stetson, 48 N.E. 1022, 170 Mass. 93. 


Miss.—Edwards v. Gaulding, 38 


Miss. 118. 


*N.H.—Morey v. Sohier, 3 A. 636, 
63 N.H. 507, 56 Am.R. 538; Holt v. 
Rice, 54 N.H. 398, 20 Am.R. 138. 


N.J.—Middleditch v. Williams, 21 A. 
290, 47 N.J.Eq. 585. 


N.Y.—In re Cook’s Will, 154 N.E. 
823, 244 N.Y. 63, 55 A.L.R. 806 [an- 
swering certified questions 217 N.Y.S. 
907, 217 App.Div. 804]; Matter of 
Hamilton’s Will, 27 N.Y.S. 813, 76 
Hun 200 [aff 12 N.Y.S. 708, 2 Conn. 
Surr. 471]; In re Quick’s Will, 263 N. 
Y.S. 146, 147 Misc. 28; In re Erlang- 
er’s Mstate, 242 N.Y.S. 257, 136 Misc. 


denied the right of caveators to take 
in any event, he was entitled to have 
such matter determined before the 
validity of the will, and it was im- 
proper for the orphans’ court to frame 
issues for a trial at law relating to 
the validity of the will. Safe Deposit 
& Trust Co. of Baltimore vy. Devilbiss, 
97 A. 367, 128 Md. 182. (2) Alleged 
illegitimacy. of the contestant is a 
preliminary inquiry to the contest it- 
self. Napier v. Church, 177 S.W. 56, 
P32" enn. e001, 


[b] Court may not submit to the 
jury such question together with the 
main issue. Edwards y. Gaulding, 38 
Miss. 118. 


[ec] Mode of raising issue.—(1) In 
an action to contest a will, defendants 
may raise the issue of complainant’s 
right to contest the will by a motion 
in the nature of a plea in abatement 
even though they have filed an answer 
to the merits of the case. Wilson v. 
Wilson, 28 Ohio C.A. 309. (2) Issues 
as to interest necessary to entitle the 
parties to contest a will should be 
tried as are matters in abatement. 
Bree v. Mitchell, 12 S.W. 606, 75 

ex. 9, 


[d] Interest neither admitted nor 
denied.— Where the contestant alleg- 
es his relationship and the answer 
“neither admits nor denies” it, it can- 


Wis. 128. 


[a] Illustrations.—(1) Where the 
court’s jurisdiction to probate a will 
is attacked on the ground that de- 
ceased was a nonresident, the court 
should ascertain residence as a pre- 
liminary matter. In re Read’s Es- 
tate, 217 N.W. 709, 195 Wis. 128. (2) 


Issues to determine the domicile of. 


decedent and the situs of his property 
should be determined by the court 
prior to the granting of an issue as 
to the validity of the will. Stanley 
v. Safe Deposit, ete., Co., 40 A. 53, 87 
Md. 450; Coleman’s Estate, 4 Pa.Dist. 
105, 16 Pa.Co. 225. 


[b] Jurisdiction to ascertain is- 
sue.—A petition for the probate of a 
will alleging the testator’s residence 
in the county gave the county court 
jurisdiction to ascertain residence. 
In re Read’s Estate, 217 N.W. 709, 195- 
Wis. 128. 


74 In re Davis’ Will, 241 N.Y.S. 
102, 186 Misc. 400. 


[a] Usual procedure.—Where the 


surrogate’s court has jurisdiction of 


probate proceedings, it usually ex- 
pedites trial of issues involving the 
validity of a will, reserving the ques- 


tion of residence for future disposi- 


tion. In re Lefevre’s Estate, 241 N. 
Y.S. 757, 137 Misc. 270. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the court, it must be decided as a preliminary mat- 
text 


[§ 852] (4) Execution of Will. In a jurisdiction 
wherein it is provided by statute “that in no ease 
shall any will or testament be admitted to probate 
and record save upon formal proof of its proper exe- 
eution,”’*® the fact that a caveat filed in opposition 
to the probate of a will admits the formal execution 
of the will, but attacks the testamentary capacity 
of the testator, will not dispense with the necessity 
of proving the execution;‘* and the probate court 
should either require the execution to be proved be- 
fore framing issues on the caveat, or should frame 
a preliminary issue thereon as to whether the will 
was formally executed by the testator.*8 In another 
jurisdiction, however, it is held that, where the evi- 
dence proving the execution of a will is undisputed 
and the only issue involved is the question of testa- 
mentary capacity, the question of execution should 
not be submitted as a distinct issue.7® 


[§ 853] (5) Time of Contestant’s Knowledge of 
Facts. In a proceeding to contest a probated will by 
a legatee who has already received his legacy and 
executed a release therefor, the question of the cave- 
ator’s knowledge of the facts and circumstances af- 
fecting the integrity of the will at the time he ac- 
cepted the legacy is a preliminary question of fact 
to be determined prior to the question as to the va- 
lidity of the will.®° 


[§ 854] e. Nature and Form of Issues Submit- 
ted—(1) In General. In some jurisdictions the stat- 
utes prescribe that the issue shall be whether the 
writing produced is or is not the will of decedent.* 
In other jurisdictions one or more special issues are 
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framed on the disputed elemental fact or facts.$? 
In the first case some of the states hold that the is- 
sue presented must be the one designated by the stat- 
ute,** which is whether the will is valid,** and that 
that is the only issue that can be submitted to the 
jury ;°° certain of these jurisdictions hold that the 
field ‘of inquiry on this issue is limited by the specific 
allegations of the petition,®® and that the jury must 
determine whether or not the will was executed ac- 
cording to the requirements of law, and whether or 
not, notwithstanding its due execution, it is rendered 
invalid on account of the extraneous facts alleged ;** 
but others hold that the issue cannot be varied or re- 
stricted by averments in the pleadings, whether con- 
troverted or not.*® In no ease can the jury consider 
matters extraneous to the question of the validity of 
the will, such as questions which go to the effect of 
the will when established,’® or errors or irregulari- 
ties of the probate court in admitting the will to pro- 
bate in an action to contest the validity of a probat- 
ed will.°® Other states, however, hold that such a 
statute does not undertake to preseribe the terms of 
the issue;®! that it is not intended to make hard and 
fast the exact terms in which the issue should be 
framed,®? but only to state the object in view in the 
framing of the issue;®°* and that the issue directed 
by the statute is but a conclusion of law from the al- 
leged facts.°* They hold a substantial compliance 
with the statute, looking to the object to be accom- 
plished, sufficient,®® and that it is proper for the 
court not to direct an issue in the statutory form 
but instead to make up issues on the contested 
facts,°* which issues must be made up from the 
pleadings.°? In jurisdictions where one or more is- 
sues are framed for jury trial, the issues should be 
framed concerning matters set forth in pleadings®® 


75. See supra § 850 note 73 [a]. 
76. See statutory provisions. 


77. National Safe Deposit, etc., Co. 
v. Heiberger, 19 App.D.C. 506. 


78. National Safe Deposit, etc., Co. 
wv. Heiberger, supra. 


79. Black v. Smith, 224 N.W. 915, 
58 N.D. 109. 


80. Schmidt v. Johnston, 140 A. 87, 
154 Md. 125. 


81. See statutory provisions. 


82. See cases infra this note; and 
infra text and notes 98-29. 


[a] In Pennsylvania, while an is- 
sue devisavit vel non is erroneous 
and ought to be abrogated, in view of 
the long, unquestioned practice re- 
garding it, it will be upheld, but the 
issue properly should be one to try 
specific disputed facts. Yardley v. 
Cuthbertson, 1 A. 765, 108 Pa. 395, 
56 Am.R. 218. 


83. Stacey v. Cunningham, 68 N. 
E. 1001, 69 Ohio St. 176; Dew v. Reid, 
40.N.E. 718, 52 Ohio St.- 519, 1 Prob, 
Rep.Ann. 382; Green v. Green, 5 Ohio 
278; Windisch, etc., Brewing Co. v. 
Opp, i) Ohio -Cit,-Ct. 465, -9) Ohio’ Cir: 
Dec. 516. 


84. Davis v. Upson, 70 N.E. 602, 
209 Ill. 206. 


{a] In evidence.—(1) In_ the 
phrase an issue at law shall be made 
up “whether the writing produced be 
the will of the testator’ (Starr & C. 
St. Annot. Ill. ¢ 148 par 7) (2) “the 
word ‘produced’ . - must be un- 
derstood as meaning produced in evi- 
dence” (Henline v. Brady, 110 Ill. 


App. 75, 84). 


85. Lilly v. Tobbein, 15 S.W. 618, 
103 Mo. 477, 28 Am.S.R. 887; Cox v. 
Cox, 13 S.W. 1055, 101 Mo. 168; Wil- 
son v. Wilson, 28 Ohio C.A. 309; Win- 
disch, ete., Brewing COs Opp, 17 
Ohio Cir, Ct. 465, 9 Ohio Cir.Dec. 516. 


Submission of preliminary issues 
see supra §§ 838-841. 


86. Cox v. Cox, 13 S.W. 1055, 101 
Mo. 168. 


87. Gordon v. Burris, 43 S.W. 642, 
141 Mo. 602. 


Reid, 40 N.E. 718, 52 


88. Dew’ v. 
Ohio St. 519, 1 Prob.Rep.Ann. 382; 
Windisch, ete., Brewing Co. v. PP, 


17 Ohio Cir.Ct. 465, 9 Ohio oP 
516. 


89. Cox v. Cox, 13 S.W. 1055; 101 
Mo. 168. 


[a] Mlustration.—The question of 
whether a devise or bequést is valid 
is foreign to the issue and cannot be 
determined. Lilly vy. Tobbein, 15 S. 
W. 618, 103 Mo. 477, 23 Am.S.R. 887. 


90. Davis v. Upson, 70 N.E. 602, 
209 Ill. 206; Stacey v. Cunningham, 68 
N.E. 1001, 69 Ohio Sa uie. 


91. In re Singleton’s Will, 8 Dana 
(Ky.) 315; Rowland v. Rowland, 52 
S.E. 366, 104 Va. 673. 


[a] Object of statute is evidently 
to submit to a jury for trial those 
matters of fact in relation to the 
validity of the will which are in con- 
test between the parties, and not 
those matters about which they are 
agreed. In re Singleton’s Will, 8 
Dana (Ky.) 315. 


92. Rowland yv. Rowland, 52 S.E. 
366, 104 Va. 673. 


93. Rowland y. Rowland, supra. 
94. Payne v. Banks, 32 Miss. 292. 


95. Rowland v. Rowland, 52 S.E. 
366, 104 Va. 673; Ford v. Gardner, 1 
Hen.&M. (11 Va.) 72. 


[a] Issue to entire will proper.— 
Where a bill states a case, which, if 
true, avoids the whole will, and ‘the 
answer accepts the issue, an issue 
framed for a finding for or against 
the will in its entirety is not errone- 
ous because not phrased so as to per- 
mit a finding sustaining a part of the 
instrument. Rowland vy. Rowland, 52 
S.E. 366, 104 Va. 673. 


96. Payne v. “Banks, 32 Miss. 292. 


97. Watkins v. Watkins, 106 So. 
753, 142 Miss. 210; Payne v. Banks, 
32 Miss. 292; Hairston v. Hairston, 
a Miss. 276; Kell v. Rogers, 28 Miss. 


98. Hamill v. Hamill, 159 A. 247, 
162 Md. 159, 82 A.L.R. 878; Tatem v. 
Wright, 114 A. 836, 139 Md. 20; Gross 
v. Burneston, 46 A. 993, 91 Md. 389; 
In re Plate’s Will, 156 N.Y.S. 999, 93 
Misc. 423, 16 Mills Surr. 206. 


[a] Issue is sufficient where it 
arises on the pleadings and is such 
as affords either party opportunity to 
present any view of the law arising 
on the evidence through the medium 
of pertinent instructions. Dulin v. 
Dulin, 148 S.B. 175, 197 N.C. 215; Cor- 
nelius v. Brawley, 14 S.E. 78, 109 N.C. 
542. 


{b] Issues held proper.—(1) 
Where the caveatrix alleged that she 
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and the evidence. 


facts.® 


was heir at law of the testatrix un- 
der virtual adoption by the latter, an 
issue as to whether she had been 
virtually adopted was properly sub- 
mitted to the jury trying the issue 
of devisavit vel non, and the jury 
were properly instructed, if they 
should find against her adoption, they 
should find against the caveat. Ez- 
ell vy. Mobley, 129 S.E. 532, 160 Ga. 
872. (2) In a proceeding to probate 
a lost or destroyed will, the court, 
where the objector to the probate sets 
up an alleged prior original will, 
should frame forms of the verdict so 
as to submit the question of setting 
up such prior will for probate. Wood 
v. Achey, 94 S.E. 1021, 147 Ga. 571. 
(3) A complaint, in an action to con- 
test the validity of a will admitted 
to probate, was held to show a dis- 
affirmance of the receipt of a legacy 
under the will by act of plaintiffs, and 
not to allege facts warranting a de- 
cree of rescission or cancellation in 
equity, so that the question of re- 
scission of the acceptance of the leg- 
acy was properly submitted to the 


jury. Crawfordsville Trust Co. v. 
Ramsey, 98 N.E. 177, 178 Ind. 258. 
99. Skeeters v. Hodges, (Tex.Civ. 


App.) 270 S.W. 907. 


{a] Specific issues.—In proceed- 
ings to probate a will refusal of spe- 
cial issues submitting specific issues 
of fact on undue influence is not er- 
-roneous, where such issue was raised, 
if at all, by all the evidence, and there 
was nothing to raise such specific is- 
sues of fact. Skeeters v. Hodges, 
(Tex.Civ.App.) 270 S.W. 907. 


Sufficiency of evidence to require 
award of issues see supra §§ 847, 848. 


1. Hamill v. Hamill, 159 A. 247, 162 
Md. 159, 82 A.L.R. 878; Robinson v. 
Jones, 65 A. 814, 105 Md. 62; Newell 
v. Homer, 120 Mass. 277; Plant v. 
Harrison, 65 N.Y.S. 234, 52 App.Div. 
434, 


[a] Issues held immaterial.—In a 
caveat to a will, issues whether de- 
ceased educated his grandchildren at 
the best schools and advanced money 
to them and their mother, and, if so, 
how much, were immaterial. Hamill 
v. Hamill, 159 A. 247, 162 Md. 159, 82 
_ ALR. 878. 


[b] Construction of statute.—(1) 
In West Virginia, by statute, the 
court is authorized on motion of any 
party to direct the jury ‘‘to find in 
writing upon particular questions of 
fact to be stated in writing.” W. Va. 
Code c 131, § 5. (2) “The questions 
must be of such a character that the 
answers thereto, if contrary to the 
general verdict, would control the 
same, and be conclusive of the issue.” 
‘Kerr v. Lunsford, 8 S.E. 493, 31 W. 
Va. 659, 685, 2 L.R.A. 668. 


2. Burrell’s Estate, 19 P. 880, 77 
Cal. 479. 


[a] Illustration.—In a _ contested 
proceeding to probate a will, the con- 
testant’s allegations that the testa- 
tor’s signature to the will was ob- 
tained by misleading and deceiving 
him as to its contents, and that when 
it was signed and witnessed the tes- 


They should be material, and 
eannot be framed as to matters concerning which 
no question was raised in the pleadings,? or as to 
matters irrelevant under the pleadings,? such as 
questions which cannot be determined in a probate 
proceeding,* and must relate only to the contested 
Such issues should embrace ultimate facts, 
not mere evidence® or matters of law,’ but an issue 
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tator was deceived and under the un- 
due influence of the proponent, do 
not raise the question of whether or 
not the will was attested by two wit- 
nesses, who signed at the request and 
in the presence of the testator, so as 
to warrant the framing of such an 
issue for a jury trial. Burrell’s Es- 
tate, 19 P. 880, 77 Cal. 479. 


[b] Issues properly restricted.— 
An order, framing issues in a will 
contest so as to restrict the scope of 
the inquiry and eliminate from con- 
sideration the question of the mean- 
ing or intention of the will, was not 
erroneous, as being too narrow. An- 
Golege We Wall), 103 Sibs 562; 114 Sic, 


3. Baker v. Baltimore Trust Co., 
140 A. 599, 154 Md. 390. 


4 See cases infra this note. 


[a] Illustrations.—(1) An order 
framing issues on the trial of a con- 
tested will should not include ques- 
tions relating to the validity of a pri- 
or will (In re Hawes’ Estate, 196 N. 
Y.-S. 255, 119 Mise:-359 [affl207 NoOXSS: 
850]) (2) or whether an alleged con- 
tract was created by former mutual 
wills (In re Hawes’ Estate, supra). 


[b] Construction of will.—Con- 
testants have no right, and the surro- 
gate has no power, to authorize a 
trial by jury on questions relating to 
the construction of a will. In re En- 
renee Will, 247 N.Y.S. 514, 138 Misc. 


aie In re Cartery’s Estate, 56 Cal. 


[a] Rule explained.—“It is neces- 
sary, before the Court can admit a 
will to probate, to require proof of all 
the acts requisite to constitute the 
execution of a valid will; but the 
proof of the acts, as to which the 
contest is not addressed, will be heard 
and passed upon by the Court alone, 
and is not to be submitted to or pass- 
ed upon by the jury.’’ In re Car- 
tery’s Estate, 56 Cal. 470, 472. 


6. Cal,—In re Gharky’s Estate, 57 
Cal, 274. 


Iowa.—In re Townsend’s Estate, 97 
N.W. 1108, 122 Iowa 246. 


Md.—In re Lewis, 143 A. 585, 156 
Md. 32. 


Neb.—McClary v. 
501, 44 Neb. 175. 


N.Y.—-In re White’s Will, 174 N.Y. 
S. 424, 106 Misc. 210. 


N.C.—Dulin v. Dulin, 148 S.E. 175, 
197 N.C. 215; Cornelius v. Brawley, 
14 S.E. 78, 109 N.C. 542. 


[a] Ilustration.—The orphans’ 
court properly refused to transmit an 
issue on whether the will was re- 
voked by a Subsequent alteration of 
decedent’s estate by a trust deed, and 
approved one submitting the ques- 
tion whether the will was revoked. 
In re Lewis, 143 A. 585, 156 Md. 32. 


[b] Drunkenness,—Where  un- 
soundness of mind is relied on, the 
question of drunkenness should not 
be submitted as a special issue. In 


Stull, 62 N.W. 
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which presents a mixed question of law and fact is 
not necessarily bad,* although it may be.® 
sues, it has been said, are in the shape of questions 
to be answered by the jury,!® and may be as multi- 
form as the pleadings.*? 
rest in the discretion of the court if every phase of 
the contention can be, and is, presented.” 
should be framed so as to present plainly and dis- 


The is- 


Their number and form 


They 


re Gharky’s Estate, 57 Cal. 274. 


7. Md.—Poor v. Ward, 50 A. 572, 
94 Md. 138; Taylor v. Nuttle, 62 Md. 
342; Brewer v. Barrett, 58 Md. 587; 
Surwalt v. Sumwalt, 52 Md. 338. 


Miss.—Watkins v. Watkins, 106 So. 
753, 142 Miss. 210. 


N.Y.—Matter of Burtis, 94 N.Y.S. 
961, 107 App.Div. 51, 17 N.Y.Ann.Cas. 
136 [rev 89 N.Y.S. 441, 43 Misc. 437]; 
In re White’s Will, 174 N.Y.S. 424, 
106 Misc. 210. 


Pa.—Wright’s Estate, 9 Pa.Co. 235; 
1 


Camp v. Stark, 30 Leg.Int. 21, 
Phila. 528. 
oeeaie Ee v. Helmes, 12 S.C.L. 


Vt.—Minard v. Minard, Brayt. 231. 
Eng.—Crispin v. Doglione, 2 Swab. 
&Tr. 493, 164 Reprint 1088. 


[a] Issue as to undue influence 
should not define the nature or degree 
of influence which will render a will 


void. Taylor v. Nuttle, 62 Md. 342; 
Brewer v. Barrett, 58 Md. 587; Sum- 
walt v. Sumwalt, 52 Md. 338. 

{b] Revocation.—The issue “was 


or was not the will propounded re- 
voked”’ is purely a matter of law and 
should not be submitted to the jury. 
In re White’s Will, 174 N.Y.S. 424, 
106 Mise. 210. 


. 8 McSherry v. Wimsatt, 82 A. 451, 
116 Md. 652. 


[a] No serious injury can result 
from transmitting mixed issues of 
law and fact, on the questions of ex- 
ecution, mental capacity, or undue in- 
fluence, since when the issues are 
thus complete, it is the duty of the 
court, no less than counsel, to see 
that the jury are properly instructed 
as to their function with reference te 
their verdict on such an issue. Mc-. 
Seeey. v. Wimsatt, 82 A. 451, 116 Ma 


9. In re Phillip’s Estate, 
(TO p209 SPA sao: 


[a] Whether writing was will in- 
volved a mixed question of law ai: 
fact and could not be made the sub- 
ject of an issue devisavit vel non. 
zn me Estate, 149 A. 719, 299 

a. : 


10. In re Vetter’s Will, 158 N.Y. 
S. 450, 95 Misc. 63. 


ll. In re Plate’s Will, 156 N.Y.S. 
999, 938 Misc. 423, 16 Mills Surr. 206. 


12. Rowe v. Collamore, 130 N.E. 
181, 238 Mass. 15; In re Herring’s 
Will, 67 S.E. 570, 152 N.C. 258. 


[a] Thus the issue whether the 
writing propounded is in every part 
thereof the last will and testament 
of deceased is the usual one, but is not 
required by any statute or rule of 
practice, and the presiding judge is 
within the scope of his authority and 
his duty in submitting the issues 
whether the writing was signed and 
executed according to law by the tes- 
tator, and, if so, did he have the 
mental capacity to make a will, and, if 
so, was the execution of such writing 
procured by undue influence, if the 


149 A, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tinetly the questions of faet in controversy,!® so as 
to prevent the answers to the different issues from 
being repugnant to each other,!* and should not be 
unnecessarily multiplied,'® as by presenting substan- 
tially the same question in two or more separate and 
Each issue should contain only 
one question, not two or more distinct and independ- 
ent ones;!? and it should be so framed as to enable 
the jury to give a single answer, one way or the oth- 
It has been said that 
three, or at most four, issues in general cover every 
point likely to arise in a will ease.?® 


distinet issues.?® 


er, to the entire question.'® 


are 
law 77722 


(2) “Did the said A. B. 


judge thinks it will tend to make 


easier the elucidation of the facts. 
In ae peuuine S Will, 67 S.E. 570, 152 
N.C. 

fa = Tennessee, under a statute 


which provides that, when the county 
court certifies a contested will to the 
circuit court, an issue shall be made 
up in the circuit court and the validity 
of the will tried therein, ‘“‘no par- 
ticular form is required, but the party 
propounding the paper affirms it to be 
the testator’s will, and the contesting 
party denies it.” Ford v. Ford, 7 
Humphr. 92, 95. 


13. National Safe Deposit, etc., Co: 
v. Sweeney, 3 App.D.C. 401; Hamill 
ve Hamill, +159 <A..2475°.162 "Md. 159, 
82 A.L.R. 878; Taylor v. Nuttle, 62 
hs 342; Sumwalt v. Sumwalt, 52 Md. 


[a] Description of instrument.— 
In a will contest, an issue should or- 
dinarily describe the instrument as 
“paper writing propounded as the last 
will and testament of the deceased,” 
and not as “paper writing offered in 
evidence,” since the paper writing is 
not necessarily offered in evidence. 
In re Brockwell’s Will, 149 S.E. 852, 
197 N.C. 545. 


{b] Knowledge of contents of will. 
—The proper form for the submis- 
sion to a court of law for trial of the 
issue of the testator’s knowledge of 
the contents of the will is whether it 
“was read to or by him or known to 
him at or before the time of the al- 
leged execution thereof,” if there are 
no suspicious circumstances attending 
its execution. Hall v. Yellott, 100 A. 
290, 130 Md. 245; Taylor v. Nuttle, 62 
Md. 342. 


[c] Mode of execution of will.— 
The proper form of an issue as to 
whether the will and codicils offered 
for probate were signed by the testa- 
tor and “attested and subscribed in 
the presence of two or more credible 
witnesses” is whether it ‘twas signed 
by said [A. B.], or by some 
other person in her presence and by 
her express direction, and attested 
and subscribed in her presence by two 
or more credible witnesses.” Tatem 
v. Wright, 114 A. 836, 839, 139 Md. 
20. 


14 Mayville v. French, 92 N.E. 919, 
246 Ill. 434. 


[a] Mlustration.—In a proceeding 
contesting the validity of a will and 
codicil, the two issues requested by 
defendant for submission to a jury, 
namely: First, whether the two in- 
struments together were the last will 
and testament of deceased; and sec- 
ond, if not, whether the original will 
was deceased's last will and testa- 
ment, were, in form, preferable to the 
two urged by plaintiff, namely: First, 
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(1) “Was the instrument propounded for pro- 
bate as the last will of A. B. exeeuted according to 
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Those issues 


execute said in- 


whether the original will was the last 
will and testament of deceased; and 
second, whether the codicil was the 
last will and testament of deceased; 
since, if the issues proposed by plain- 
tiff had been submitted and the jury 
had found that the original will was 
not deceased’s last will, but had found 
that the codicil was, the findings 
would have been repugnant in the 
law, for if the codicil was valid, it was 
a republication of the original will, 
and the two together constituted the 
last will and testament. Mayville v. 
French, 92 N.E. 919, 246 Ill. 434. 


15. National Safe Deposit, etc., Co. 
v. Sweeney, 3 App.D.C. 401; Hamill 
v. Hamill, 159 A. 247, 162 Md. 159, 
82 A.L.R. 878; Poor v. Ward, 50 A. 
572, 94 Md. 133; Connelly v. Beall, 
26 A. 408, 77 Md. 116; Taylor v. Nut- 
tle, 62 Md. 342; Sumwalt v. Sumwalt, 
52 Md. 338; Barker v. Comins, 110 
Mass. 477. 


[a] Rule not complied with.—The 
rule against multiplying the issues 
unnecessarily cannot be complied 
with by combining in one issue dis- 
tinct material matters of inquiry, de- 
manding for their proper solution 
separate consideration, and for their 
clear and intelligent declaration sepa- 
rate and distinct answers. Poor v. 
Ward, 50 A. 572, 94 Md. 133. 


16. National Safe Deposit, etc., Co. 
v. Sweeney, 3 App.D.C. 401; Hamill v. 
Hamill, 159 A. 247, 162 Md. 159, 82 
A.L.R. 878; Taylor v. Nuttle, 62 Md. 
342; Sumwalt v. Sumwalt, 52 Md. 338; 
Richardson v. Richards, 115 N.E. 307, 
226 Mass. 240; In re White’s Will, 
174 N.Y.S. 424, 106 Misc. 210. 


[a] As to testamentary capacity.— 
Where an issue was awarded as to 
whether the testator was “of sound 
and disposing mind and capable of 
executing a valid deed or contract,” 
another issue as to “insane mental 
hallucination, insane illusion, or in- 
sane delusion, which rendered him in- 
capable of making a valid will and 
testament,’ was objectionable  be- 
cause unnecessary. National Safe De- 
posit, etc., Co. v. Sweeney, 3 App.D.C. 
401. 


17. Poor v. Ward, 50 A. 572, 94 Md. 
133; Taylor v. Nuttle, 62 Md. 342; 
Gumtow v. Janke, 143 N.W. 616, 177 
Mich. 574. 


[a] MDiustration.—A special ques- 
tion propounded to the jury as to 
whether the testator destroyed the 
will with intent to revoke it was 
improper as a double question which 
could not be answered unequivocally 
and intelligently. Gumtow vy. Janke, 
143 N.W. 616, 177 Mich. 574. 


18. Hamill v. Hamill, 159 A. 247, 
162 Md. 159, 82 A.L.R. 878; Tatem v. 
Wright, 114 A. 836, 139 Md. 20; Poor 
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strument with the understanding and purpose that it 
should be his last will and testament ?”?? 
the said A. B. of sound mind (or of sound and dispos- 
ing mind and memory) at the time of the execution of 
the said instrument ?’’?2 
will procured to be made through the fraud, or undue 
influence of C. D. and E. F. or either of them?”?* 
But under the Massachusetts statute the probate 
court cannot frame issues bearing on the revocation 
of a will.?* In an issue for trial by jury as to undue 
influence, although there is authority holding other- 
wise,?° the person or persons who are claimed to have 
exercised undue influence must be named and not left 
to general and indefinite description,?® but it has 
been held proper to combine in one issue questions as 


(3) “Was 


(4) “Was the said alleged 


v. Ward, 50 A. 572, 94 Md. 133; Taylor 
v. Nuttle, 62 Md. 342. 


19. Fuller v. Sylvia, 133 N.E. 384, 
386, 240 Mass, 49. 


20. Fuller v. Sylvia, supra. 


{a] Issue involves ‘‘not only the 
points of signature by the testator 
and of proper attestation by the wit- 
nesses, but also of knowledge by the 
testator of the contents of the instru- 
ment.”’ Fuller v. Sylvia, 133 N.E. 384, 
386, 240 Mass. 49; Richardson v. Rich- 
ards, 115 N.E. 307, 226 Mass. 240. 


21. Fuller v. Sylvia, 133 N.E. 384, 
386, 240 Mass. 49. 
{a] When used.—When there is no 


honest dispute concerning the execu- 
tion of the instrument according to 
the forms of law, but there is a doubt- 
ful question whether the instrument 
was executed with a knowledge of its 
contents by the testator and with an 
understanding and purpose that it 
should be his last will and testament, 
this issue may be framed. Instances 
may arise where there is a genuine 
controversy whether there was some 
trick or deception or mistake in sub- 
stituting an instrument, not con- 
formable to the instructions of the 
person signing it, for one supposed by 
him to be written as he directed. Ful- 
ler v. Sylvia, 133 N.E. 384, 386, 240 
Mass. 49. 


22. Fuller v. Sylvia, supra. 


[a] Issue held proper in form and 
substance. Claffey v. Fenelon, 161 N. 
EH. 616, 268 Mass. 427. 


23. Fuller v. Sylvia, 1383 N.E. 384, 
3886, 240 Mass. 49. 


24. Somers v. Hastings, 168 N.E. 
251, 268 Mass. 531. 


25. National Safe Deposit, etec., Co. 
v. Sweeney, 3 App.D.C. 401. 


[a] Thus an issue as to whether 
the will was executed ‘under the un- 
due influence of the importunities, 
suggestions, or persuasions, of anoth- 
er person or other persons” was held 
not to be objectionable for its gen- 
erality. National Safe Deposit, etce., 
Co. v. Sweeney, 3 App.D:C. 401. 


26. Old Colony Trust Co. v. Whit- 
ney, 169 N.E. 518, 269 Mass. 519; Old 
Colony Trust Co. v. Pepper, 142° N.E. 
817, 248 Mass. 2638; Fuller v. Sylvia, 
133 N.E. 384, 240 Mass. 49. 


[a] Thus (1) in a will contest, a 
proposed jury issue as to undue in- 
fluence exercised by D E “or any other 
person” can properly be denied as too 
general and indefinite. Old Colony 
Trust Co. v. Pepper, 142 N.E. 817, 
248 Mass. 2638. (2) <A jury issue as 
to fraud or undue influence of “any 
other person or persons” than those 
designated in the motion cannot be 
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to the undue influence of two or more persons, or el- 
ther of them.?" In a suit to contest a will, issues of 
undue influence and testamentary capacity are not 
inconsistent in the sense that both cannot be sub- 
mitted to the jury.2® Where the verdict is merely 
advisory to the court, the precise form of the ques- 
tions submitted is of less importance than where the 


29 


verdict has the same effect as in an action at law.” 


Preliminary issues should not be united with is- | 


sues concerning the validity of the will.®° 


In Iowa, in a contested proceeding to probate a 
will, where special interrogatories submit the issues 
in the case, and are such that the court may submit 
them without suggestion from either party, it is not 
necessary for the court to exhibit them to counsel 
prior to submission,*! even though other similar in- 
terrogatories were requested,*? and even though 
those submitted were suggested by ‘the ones request- 
ed.?? 


[§ 855] (2) Issue Directed to Part of Will.*4 
While ordinarily issues may be so framed as to con- 
test the validity of certain parts of a will without 
assailine the entire will,?® the practice should be 
carefully restricted,?® and such an issue should be 
denied where the part assailed does not present a 
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proposition distinct and several, but is so interwoven 
with the general scope and purpose of the will that 
to eviscerate it would be subversive of the objects 
which the testator has sought to make effective.** 
However, under a statute which provides that, in an 
action to contest the validity of a will, “an issue shall 
be made up whether the writing produced be the will 
of the testator or not,” the issue to be made up is 
of whether or not the will in toto is valid or the will 
in its entirety is invalid, and not whether a portion 
only of the will is invalid. Oe 


[§ 856] (8) Issues Relating to Other Will. Is- 
sues involving the validity of a prior will should not 
be tried pending an appeal from a decision as to the 
validity of a subsequent will.?® 


[§ 857] (4) Merger of Pleadings in Issues. 
Where, under the statute, the pleadings in the surro- 
gates’ courts are merged in ‘the questions directed 
to be submitted to the jury,*® the written pleadings 
in the surrogate’s probate court have no part in the 
trial, as the framed issues are made a substitute for 
pleadings.*? 


-[§ 858] f. Time for Framing Issues. In New 
York, in a contested probate proceeding in which a 
jury is demanded, it is proper, but not mandatory, 


granted. Old Colony Trust Co. v. 
Whitney, 169 N.E. 513, 269 Mass. 519. 


27. Small v. Taylor, (Tex.Civ.App.) 
54 S.W.(2d) 151. 


[a] TDiustration.—Where the court: 
submitted the issue whether the tes-' 
‘tatrix was unduly influenced by her, 
son, ‘the son’s wife, or daughter, or 
either or all of them, submission of 
separate issues regarding undue in- 
fluence of the son or his wife was 
unnecessary. Small v. Taylor, (Tex. 
Civ.App.) 54 S.W.(2d) 151. 


28. Brogan v. Lynch, 214 N.W. 514, 
204 Iowa 260; In re Jahn’s Will, 189 
N.W. 974, 195 Iowa 74. See Phillips 
v. Jones, 18 S.W.(2d) 352, 179 Ark. 877 
(holding that, in a case submitted to 
the court sitting as a jury, questions 
of testamentary capacity and undue 
influence, when raised, are so inter- 
woven that the court necessarily con- 
siders them together); Moll v. Pollack, 
8 S.W.(2d) 38, 319 Mo. 744 (holding 
that, in an action to contest a will, 
in the determination of the issue as to 
whether the writing produced is the 
last will and testament of deceased, 
the issues as to testamentary capacity 
and undue influence are not inherently 
inconsistent, and both may be sub- 
mitted to the jury). 


29. Ballantine v. Proudfoot, 22 N. 
W. 392, 62 Wis. 216. 


{a] Reason for rule. — ‘‘Because 
the court must determine from the 
whole evidence whether the proposed 
will should be admitted to probate.” 
Ballantine v. Proudfoot, 22 N.W. 392, 
62 Wis. 216, 219 


Conclusiveness of verdict see infra 
§ 864. 


30. Stanley v. Safe Deposit, etc., 
Co., 40 A. 58, 87 Md. 450; Coleman’s 
Estate, 4 Pa.Dist. 105, 16 Pa.Co. 225. 


[a] MDilustration.—(1) Issues as to 
the domicile of decedent and the situs 
of his property should not be in- 
corporated with issues affecting the 
validity of the will, such as undue 
influence, etc. Stanley v. Safe De- 
posit, etc., Co., 40 A. 53, 87 Md. 450; 


‘Md. 466; 


Coleman’s Estate, 4 Pa.Dist. 105, 16 
Pa.Co. 225. (2) Such questions are 
jurisdictional and should’ be decided 
by the court prior to the granting of 
any issues. See supra § 850. ° 


31. Liddle v. Salter, 163 N.W. 447, 
180 Iowa 840. 


' Submission of interrogatories or is- 
sues to counsel Seperayy see Trial § 
936. 


32. Liddle v. Salter, 163 N.W. 447, 
180 Iowa 840. 


33. Liddle v. Salter, supra. 


34. Power of court to probate part 
only of instrument propounded see 
supra § 626. 


35. Fisher v. Boyce, 31 A. 707, 81 
Md. 46; Griffith v. Diffenderffer, 50 
Blinn v: Pillsbury, 147 N.B. 
674, 252 Mass. 197; Fuller v. Sylvia, 
133 N.E. 384, 240 Mass. 49; Rowe v. 
Collamore, 130 N.E. 181, 238 Mass. 15; 
Old Colony Trust Co. v. Bailey, 88 
N.E. 898, 202 Mass. 283; Erwin’s Hs- 
tate, 4 Pa.Dist. 219, 16 Pa.Co. 365. 


[a] Will assailed for undue in- 
finence.—(1) Where a person alleged 
to have exercised influence in procure- 
ment of a will was not the sole bene- 
ficiary, the issue for submission 
should be whether the whole will or 
only a part of it was procured by 
fraud or undue influence of such per- 
son, since, if only a part of the will 
was so procured, that part only could 
be set aside. Blinn v. Pillsbury, 147 
N.E. 674, 252 Mass. 197. (2) Where, 
in a will contest, the evidence sug- 
gests that bequests in favor of a lega- 
tee were procured by undue influence, 
but does not suggest that the other 
bequests were similarly procured, the 
court may properly submit the issue 
as to whether the will in part was 
procured by undue influence, and, if 
so, what part. Old Colony Trust Co. 
v. Bailey, 88 N.E. 898, 202 Mass. 2838. 
(3) But where the entire will is at- 
tacked on such grounds, separate is- 
sues as to each of the bequests 
should not be awarded. Gross v. 
Burneston, 46 A. 9938, 91 Md. 383; 
Erwin’s Estate, 4 Pa.Dist. 219, 16 Pa. 


Co. 365. 


36. Fisher v. Boyce, 31 A. 707, 81 
Md. 46; Appeal of Cook, 137 N.E.. 
299, 243 Mass. 149; Rowe v. Colla- 
more, 130 N.E. 181, 238 Mass. 15. 


[a] Thus, in proceedings for the 
probate of a will, the issue as to un- 
due influence may be varied as occa- 
sion may require to include only a 
part of the instrument if only a part 
is alleged to have been produced by 
fraud or undue influence, but this 
should only be done when the desig- 
nated part is very separate and dis- 
tinct in every particular from the 
rest of the will, and when all the cir- 


.|}cumstances seem to require it in 


order that justice may be done. Ful- 
ve v. Sylvia, 133 N.E. 384, 240 Mass, 


[b] As to will and codicil.—In 
framing issues for jury trial in a will 
contest, separate trials of the issue 
of undue influence as to the will and 
as to a codicil should not be had, 
where it does not appear that the is- 
sues cannot be kept distinct in a 
single trial. Appeal of Cook, 137 N.E. 
299, 243 Mass. 149. 


87. Fisher v. 
81 Md. 46. 


38. McCarthy v. Fidelity Nat. Bank 
& Trust Co., 30 S.W.(2d) 19, 325 Mo. 
gin OO Asia. Rey ull2 Oe 


39. In re McCabe’s Estate, 190 N. 
Y.S. 490, 116 Misc. 637. 


[a] Mlustration.—In a will con- 
test, denial of separate and immediate 
trial of issues as to whether an al-. 
leged lost will existed at decedent’s 
death, or was fraudulently destroyed 
during his lifetime, under Surro- 
gate’s Ct. Act § 143, pending appeal 
from a decision that the testator 
lacked testamentary capacity at the 
time of executing’ a subsequent will, 
was proper. In re McCabe’s Estate, 
190 N.Y.S. 490, 116 Misc. 637. 


40. In’ re Vetter’s Will, 158 Niy.s; 
450, 95 Mise. 63. 


41. In re Vetter’s Will, supra. 


Boyce, 31 <A. 707, 


For later cases, developments and changes in the iaw see Annotations, same title and section number, 


( 
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for the court to frame issues in advance of the tri- 
ese 


[§ 859] g. By Whom Prepared. In some juris- 
dictions the issue or issues may be made up either by 
the pleadings or by an order of the court.4® In oth- 
ers they are made up by the court or by the parties 
under the direction of the court.** In still others the 
court, by decree, settles and directs the issue,*®> but 
whether it is made up by the hands of the court, or 
of a master in its service, or by the elaboration of 
counsel through the details of special pleading, is 
immaterial.*® And in still others it is the duty of 
the court to frame the issues.47 In New York, if 
framed in the surrogate’s court in advance of the 
trial, they should be framed and settled only on reg- 
ular notice of settlement.48 On the hearing the 
pleadings should be exhibited, counsel heard at 
length by the surrogate, and the surrogate should 
himself settle the issues of fact to be submitted to 
the jury.*® 


[§ 860] h. Court Where Jury Trial Held. In 
Alabama the judge may impanel a jury and have 
the issue determined in his own court, or he may di- 
rect the issue to be tried by a jury in a court of law.®° 


In New York it is within the discretion of the 
surrogate, on a demand for a jury trial of controvert- 
ed questions of fact in a contested probate proceed- 
ing, to determine whether the issues shall be tried 
by a jury in the surrogate’s or in the supreme 
court.51 Where one of two surrogates in the surro- 
gate’s court has made an order for trial of the is- 
sues in that court, the other surrogate has the power 
to grant a motion transferring the motion to the su- 
preme court for trial;>? but when one surrogate, aft- 
er hearing all of the interested parties, has exercised 
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the discretion given to him by statute to order a pro- 

bate proceeding tried by a jury in the surrogate’s © 
court, and no appeal has been taken from the order, 

and the same has become final and conclusive, it is 

an improper exercise of discretion for the other 

surrogate to interfere by directing a trial in another 

forum, unless different facts are presented.** 


In North Carolina, where a will has been pro- 
pounded in common form and an issue of devisavit 
vel non is raised by caveat, it is tried in the superior 
court in term by a jury.°* 


In Virginia, prior to the time the law and equity 
courts were united under one judge, in a suit to im- 
peach or establish a will as to which a decision had 
been made in a probate proceeding in which it had 
been offered for probate, the trial was had at the 
bar of the chancery court or in some court of com- 


mon law.®® 


In Wisconsin, in a proceeding brought in the coun- 
ty court to probate a will, on demand for trial of 
the issues by jury, the county court should not trans- 
mit the matter to the circuit court for trial,>® and if 
it does so, on timely objection, the circuit court must 
refuse to proceed with the trial of the case unless 
the county court is unable to give adequate relief.>7 


[§ 861] i. Plaintiffs and Defendants in Issues. 
In a proceeding to probate or to contest the validity 
of a will in which issues are framed and awarded for 
jury trial, all persons interested either for or against 
the will have a right to be made parties in the is- 
sue.°8 The court in which the issue is formed and 
tried may permit parties on the record to withdraw, 
and new parties to intervene, as, in its discretion, it 
may see the ends of justice require;*® and this 
whether they appear in the attitude of plaintiffs or 


42. In re Plate’s Will, 156 N.Y.S. 
999, 93 Misc. 423, 16 Mills Surr. 206. 


[a] Rule of practice not applica- 
ble.—Gen. Pract. Rules, rule 31, pro- 
viding that framed issues in “actions” 
in the supreme court be extended to 
actions in the surrogate’s court, does 
not apply to contested probate pro- 
ceedings in that court. In re Plate’s 
Will, 156 N.Y.S. 999, 93 Misc. 423, 16 
Mills Surr. 206. 


[b] Objection to practice. — “A 
great objection to ‘framed issues’ or 
issues settled in advance of trial of a 
contested probate is that it interferes 
with the trial judge’s power to direct 
amendments at ‘the trial.” Tice 
Plate’s Will, 156 N.Y.S. 999, 10038, 93 
Mise. 423, 16 Mills Surr. 206. 


[ec] Proper practice.—A simple or- 
der of the surrogate remitting the is- 
sues of fact arising on the pleadings 
to a regular jury session of the court 
is sufficient. In re Plate’s Will, 156 
N.Y.S. 999, 98 Misc. 423, 16 Mills Surr. 
206. 


43. Dew v. Reid, 40 N.E. 718, 52 
Ohio St. 519, 1 Prob.Rep.Ann. 382; 
Kammann v. Kammann, 26 Ohio Cir. 
CiaNTS2 60; 


44. ‘Lewark v. Dodd, 123 N.H. 260, 
288 Ill. 80. 


[a] In Pennsylvania, on refusal of 
the proponent to file a narr or join 
issue, the court may form an issue or 
approve one prepared and submitted 
by any party to the litigation inter- 
ested in bringing the issue to trial. 
Clemens’ Estate, 19 Pa.Dist. 357. 


45. Connolly v. Connolly, 32 Gratt. 
(73° Va.) 657. 


[a] Iv Arkansas (1) in an action 
to contest’ a probated will, under a 
statute which provides that it shall be 
the duty of the court to direct an is- 
sue to try the validity of the will, 
which issue shall in all cases be tried 
by a jury, although it is not required 
that there be any very formal order 
(Tobin v. Jenkins, 29 Ark. 151), (2) yet 
under such statute the court should 
direct that the distinct issue of dev- 
isavit vel non should be made up, 
and the jury should be sworn to try it 
(Tobin v. Jenkins, supra). 


46. Coalter v. Bryan, 1 Gratt. (42 
Va.) 18. 


47. Kell v. Rogers, 28 Miss. 83. 


[a] Thus, in an action to contest 
a probated will, where’ the petition 
presents the issue which plaintiff de- 
sires, it is the duty of the court, on 
the coming in of the answer and with- 
out any further action on the part 
of the petitioner, to make up the issue 
on the facts'as presented by the peti- 
tion. Kell v. Rogers, 28 Miss. 83. 


48. In re Plate’s Will, 156 N.Y.S. 
999, 93 Misc. 423, 16 Mills Surr. 206. 

49. In re Plate’s Will, supra. 

50. Ex parte Colvert, 65 So. 964, 
188 Ala. 650. 


63. - In re Eno’ss Will} 158" N.Y.S) 
234, 172 App.Div. 124 [aff 157 N.Y.S. 
558, 94 Misc. 100, 16 Mills Surr. 303]. 


52. In re Hno’s Will, supra. 
53. In re Eno’s Will, supra. 


54. In re Chisman’s Will, 95 S.E. 


769, 175 N.C. 420. 


55. Meade v. Meade, 69 S.E. 330, 
111 Va. 451; Connolly v. Connolly, 32 
Gratt. (73 Va.) 657; Coalter v. Bryan, 
Gratis C42 vaya se 


56. In re Weidman’s Will, 207 N. Ww. 
950, 189 Wis. 318. 


{a] Nonprejudicial error. — Error 
in transmitting a will contest from 
the county court to a circuit court for 
jury trial is not prejudicial, where 
the circuit court had jurisdiction of 
the subject matter and parties. In re 
Weidman’s Will, 207 N.W. 950, 189 
Wis. 318. 


57. In re Weidman’s Will, supra. 
58. Mushrush v. Thompson, 21 Pa. 


Co. 566; Patton v. Allison, 7 Humphr. 
(Tenn.) 320. 
[a] Grantee of devisee’s interest. 


—The grantee of a devisee’s interest 
in realty under a will admitted to 
probate has such an interest in the 
estate as entitles him, in a proceeding 
to contest the validity of the will, to 
be made a party in an issue devisavit 
vel non. Mushrush y. Thompson, 21 
Pa.Co. 566. 


59. Patton v. Allison, 7 Humphr. 
(Tenn.) 320. 


[a] In Pennsylvania the orphans’ 
court has no power to permit anyone 
to intervene in an issue granted by the 
register, since the subject of the par- 
ties to the issue is provided for by 
statute. In re Whitaker, 14 Phila. 
289, 
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defendants.°° There are, strictly speaking, no par- 
ties.°! The issue does not resemble the ordinary ac- 
tion between plaintiff and defendant;°? both sides 
are actors in obedience to the order of the court di- 
recting the submission of the issue,°? and both have 
equal rights.°* In some jurisdictions it is held that 
the contestants should be made plaintiffs in the is- 
sue and the proponents defendants.*® In other ju- 
risdictions the proponent is the plaintiff in the is- 
sue, and the person contesting the validity of the 
will is the defendant.*® However, the court may ad- 
just the positions of the parties so as to protect it- 
self and them from imposition;®’ and a party who 
has interests for and against the will may sustain ei- 
ther side of the issue at his election.®* 


Executor is not bound to become a party to an 
issue in a contested proceeding for the probate of a 
will unless those interested indemnify him for 
costs. 


Substitution of parties. Where one of two or 
more parties, on whose application issues are sent 
to a law court for trial, dies, the law court has no 
power to substitute new parties to the cause in the 
place of deceased,’® but the surviving party can pro- 
ceed to the trial of the issues.*? 


[§ 862] j. Resubmission and Successive or Ad- 
ditional Issues. Different issues may be successive- 
ly sent to the same jury or to different juries on be- 
half of the same or different contestants, as often as 


60. Patton v. Allison, 7 Humphr. 67. 


(Tenn.) 320. 
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Love v. Johnston, 34 N.C. 355; 
Enloe v. Sherrill, 28 N.C. 212. 
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the case is capable of generating issues.7? But it 
is the policy of the law to combine the issues as far 
as possible, and to require all the contestants to join 
in them,7* and issues once tried and determined 
cannot be sent to the jury a second time at the in- 
stance of another contestant.‘4 But issues may be 
abandoned by the consent of the parties and new 
ones framed,*® or the court may modify the issues.*® 
Where a request by a party in interest that issues be 
framed for jury trial is denied, most extraordinary 
circumstances are required to justify the framing of 
issues at a later time at the request of other eon- 
testants.77 


[§ 863] k. Mode of Trial of Issues. When issues 
are sent by the probate court to a court of law, the 
province of the latter court is simply to submit to 
the jury the determination of the issues without ref- 
erence to whether they wereproperly presented by 
proceedings in the probate court.‘® A statute which 
authorizes a jury trial of an issue of devisavit vel 
non in a proceeding to contest a probated will does 
not confer probate jurisdiction on a jury but mere- 
ly authorizes the trial of such issue according to the 
course of the common law, under the direction of 
the presiding judge, subject to the principles of law 
and method of procedure applicable in such proceed- 
ings.7® To the extent that the jury trial is not gov- 
erned by the order framing and submitting the issue, 
the same practice prevails in the trial of the issues 
as in an action at law,®° and the trial of an issue so 


ington v. Gittings, 56 Md. 542; Sum- 
walt v. Sumwalt, 52 Md. 338; War- 
ford v. Van Sickle, 4 Md. 397; Pegg 


61. In re Brown’s Will, 140 S.E. 
192, 194 N.C. 588; Love v. Johnston, 
34 N.C. 355; Enloe v. Sherrill, 28 N.C. 
212; St. John’s Lodge v. Callender, 
26 N.C. 335; Runyan v. Price, 15 Ohio 
St. 1, 86 Am.D. 459; Patton v. Allison, 
7 Humphr. (Tenn.) 320. 


* 62. Clemens’ Estate, 
SOL ole a. COm outs 


63. In re Brown’s Will, 140 S.E. 
192, 194 N.C. 588; Love v. Johnston, 
34 N.C. 355; Enloe v. Sherrill, 28 N.C. 
212; St. Johns Lodge v. Callender, 
26 N.C. 335; Runyan v. Price, 15 Ohio 
St. 1, 86 Am.D. 459; Clemens’ Hstate, 
19) PaDist, 657, 3% baCo, sills Patton 
vy. Allison, 7 Humphr. (Tenn.) 320. 


64. Clemens’ Estate, 19 Pa.Dist. 
SOGmol Ema. Or nolL. 


Right to open and close see infra 
§ 878. 

65. Dalrymple’s Estate, 7 P. 906, 
67 Cal. 444 (by construction of stat- 
ute); Emmons vy. Garnett, 18 D.C. 52; 
Kdelen v. Edelen, 6 Md. 288; Town- 
shend v. Townshend, 7 Gill (Md.) 10. 


66. Barksdale v. Davis, 22 So. 17, 
114 Ala. 623 (quoting statute); Bla- 
key’s Heirs v. Blakey’s Ex’x, 33 Ala. 
611; Deslonde and James vy. Dar- 
rington’s Heirs, 29 Ala. 92; Clemens’ 
HStace, omea Dist, Sols lol, Parco: 
Sal eOCarters wstate, 2 Pa.Dist. bias 


19 Pa.Dist. 


Ruddach v. Reichenbach, 1 Pa.Co. 
500, 17 Wkly.N.Cas. 549; Coalter v. 
Bryan, 1 Gratt. (42 Va.) 18. But see 


Sheets v. Whitaker, 13 Phila. (Pa.) 
29 (holding that the court of common 
pleas in an issue devisavit vel non 
cannot substitute a plaintiff for one 
who came voluntarily into the contest, 
who was named as such by the regis- 
ter, and who, by notice to the real par- 
ties in interest, can protect himself 
from costs). 


68. Coalter v. Bryan, 1 Gratt. (42 
Va.) 18. 


69. Clemens’ Estate, 
Ba, Sse Stes Si7(al 


19) Ba Dist. 


ieee Diffenderffer vy. Griffith, 57 Md. 
71. Diffenderffer v. Griffith, supra. 
72. Dugan v. Northeutt, 7 App.D. 

C. 351; Tabler v. Tabler, 62 Md. 601; 


Pegs v.."Wariord, 4 Md. 3943 sin re 
Zimmerman’s Will, 172 N.Y.S. 80, 104 
Mise. 516. 


[a] Limitation of rule.——(1) It is 
only in cases where the issues are 
totally different throughout that suc- 
cessive sets of them can be allowed. 
Tabler v. Tabler, 62 Md. 601. (2) So, 
where an issue of testamentary ca- 
pacity as to the whole paper has been 
tried, another issue raising the same 
question as to a part of the same pa- 
per will not be granted without very 
special reasons. Tabler vy. Tabler, su- 
pra. 


[b] “Even after the finding of a 
jury on issues, a party in interest can 
require another issue or issues in re- 
gard to facts not covered by those 
pronounced upon, if the final judg- 
ment on ‘the paper purporting to be 
a will has not been rendered.” Pegg 
v. Warford, 4 Md. 385, 394. 


Ati Dugan v. Northcutt, 7 App.D.C. 


[a] Same issue cannot be granted 
on the several applications of differ- 
ent parties unless they be joined as 
plaintiffs or defendants, so as to pro- 
duce by the trial but one and the same 
verdict. Pegg v. Warford, 4 Md. 385. 


74. Davis v. Rogers, 6 Del. 183; 
Dugan v. Northcutt, 7 App.D.C. 351; 
Tabler v. Tabler, 62 Md. 601; Worth- 


v. Warford, 4 Md. 385. 


Res judicata generally see Judg- 
ments §§ 1154, 1525. 


75. Johnson v. Saulsbury, 120 A. 
237, 142 Md. 157; Warford v. Van 
Sickle, 4 Md. 397; Pegg v. Warford, 
4 Md. 385. 


[a] Iustration.—Where a caveat 
to a will was filed in the orphans’ 
court and certain issues were directed 
to be sent to the circuit court for 
trial, but in the circuit court, on de- 
nial of leave to amend the caveat, the 
caveator dismissed her case without 
prejudice and filed another petition 
in caveat in the orphans’ court, which 
was dismissed, and dismissal of the 
caveat first filed refused, whereupon 
the same issues were again directed 
to be sent to the circuit court for trial, 
it was held that the action of ‘the or- 
phans’ court was equivalent to a re- 
instatement of the original proceed- 
ings in caveat with the force and ef- 
fect of a new petition in caveat, it be- 
ing immaterial that the issues ordered 
to be sent to the circuit court were 
the same as those previously trans- 
mitted. Johnson vy. Saulsbury, 120 A. 
237, 142 Md. 157. 


76. Love v. Johnston, 34 N.C. 355. 


77. Fuller v. Sylvia, 137 N.E. 173, 
243 Mass. 156. 


78. Pleasants v. McKenney, 71 A. 
955, LOS IMid! 2:77. 


79. Meade vy. Meade, 69 S.E. 330, 
TAD Wie 45d 


80. Kimber v. Kimber, 148 N.E. 
293, 317 Ill. 561; Mayville v. French, 
92 N.E. 919, 246 Ill. 434; Johnson v. 
Harvell, 74 NE. 7160, 215) Tl) 7540" 
ayeker v. Cole, 48 N.E. 440, 169 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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submitted on a contest of a will is governed by the 
same rules as the trial of any issue at law before a 
Thus, in a contested probate proceeding, the 
parties have all the privileges and rights accorded to 
other parties on a trial of an issue of fact.®? 
Pennsylvania, however, in the trial of an issue to de- 
termine the validity of a will, the judge sits as a 
the evidence is addressed quite as 
much to him as to the jury, and he cannot permit 
the jury to do what he, as chancellor, would not 


Meas 


ehaneellor ;** 


do.84 


[§ 864] 1. Effect of Submission of Issues; Conclu- 
The submission of issues to 
the jury suspends the powers of the court to decide 
the case until verdict®® or until the issues are set 


siveness of Findings. 


81. Ala.—lLanier v. Richardson, 72 
Ala. 134. 


Ill.—McGregor v. Keun, 161 N.E. 
99, 330 Ill. 106; Kimber v. Kimber, 
TASS INGE, 2935 387 1. 561: “Mayville 
v. French, 92 N.E. 919, 246 Ill. 434. 


Ohio.—Waegner v. Ziegler, 4 N.E. 
705, 44 Ohio St. 59. 
Va.—Meade v. Meade, 69 S.E. 330, 


111 Va. 451; Montague v. Allan’s Ex’r, 
78 Va. 592, 49 Am.R. 384; Lamberts 
e Cooper’s Ex’r, 29 Gratt. (70 Va.) 
1 


5 OA oases Wa,Chureh, 24, Weve: 


82. In re Hock’s Will, 129 N.Y.S. 
196, 74 Misc. 15, 8 Mills Surr. 415. 


83. Central Trust Co. v. Boyer, 162 
A. 806, 308 Pa. 402; Guarantee T. & 
S. D. Co. v. Heidenreich, 138 A. 764, 
290 Pa. 249; Caughey v. Bridenbaugh, 
57 A. 821, 208 Pa. 414; Roberts v. 
Clemens, 51 A. 758, 202 Pa. 198; Me- 
Cormick v. McCormick, 45 A. 88, 194 
jets, aki 


84 Central Trust Co. v. Boyer, 162 
A. 806, 308 Pa. 402; Caughey v. Brid- 
enbaugh, 57 A. 821, 208 Pa. 414. 


85. Munmkhuysen v. Magraw, 35 
Md. 280; Pegg v. Warford, 4 Md. 385; 
Whitfield v. Hurst, 31 N.C. 170; Ed- 
mondson vy. Carroll, 2 Sneed (Tenn.) 
678. 


Right of court to modify and 
change issues see supra § 862. 


86. Whitfield v. Hurst, 31 N.C. 170. 
87. See supra § 837. 


88. Dunster v. Goward, 108 N.E. 
1085, 221 Mass. 339; Crocker v. Crock- 
er, 73 N.E. 1068, 188 Mass. 16; Embley 
v. Hunt, 29 N.J.Eq. 281 [aff 29 N.J.Eq. 
306]. 


s9. Cummins v. Cummins, 31 A. 
816, 15 Del. 423, 2 Hardesty 125; Mad- 
dy v. Hock, 4 P.(2d) 408, 134 Kan. 15; 
Bell v. Skinner, 239 P. 965, 119 Kan. 
286; Sharp v. Losee, 199 P. 94, 109 
Kan. 211; Medill v. Snyder, 58 P. 962, 
6Y Kan. 15, 78-Am-S. RR... 307.5. Prob. 
Rep.Ann. 216; Hudson v. Hughan, 42 
P. 701, 56 Kan. 152; Rathjens v. Mer- 
rill, 80 P. 754, 38 Wash. 442; In re 
Weidman’s Will, 207 N.W. 950, 189 
Wis. 318; In re Rodman’s Will, 78 
N.W. 588, 759, 102 Wis. 456; In re 
Jones’ Will, 70 N.W. 685, 71 N.W. 
883, 96 Wis. 427; Bryant v. Pierce, 70 
N.W. 297, 95 Wis. 331; In re Stewart, 
22 N.W. 392, 62 Wis. 216; In re Jack- 
man’s Will, 26 Wis. 104. 


[a] Power of court.—(1) In an ac- 
tion to set aside a will, where a jury 
is called, the court is at liberty to 
adopt, reject, amplify, or modify the 
jury’s findings, and the findings which 
control are those made by the trial 
court, or those of the jury which the 
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In jurisdictions where the framing and 
awarding of issues for jury trial rests in the discre- 
tion of the court,** except in a few jurisdictions,** 
the finding of the jury is not conclusive on the court, 
the judge having the right to disregard the verdict 
of the jury.8® In jurisdictions where the parties are 
entitled to a jury as a matter of right,®°® a finding 
of the jury is conclusive on the court®! unless clear- 
ly against the weight of the evidence,?? and the pro- 
bate court must enter judgment in conformity with 
the finding of the jury.?? 


The proceedings are, how- 


ever, all the while within the probate powers of the 


probate court.°* 


trial =court has approved, (or both: 
Sharp v. Losee, 199 P. 94, 109 Kan. 
211. (2) “The court may accept find- 
ings fof the jury] in whole or in 
part, or, if not satisfied with them, 
may ignore them and proceed to make 
findings of its own upon the evidence 
submitted.” Hudson v. Hughan, 42 
Je 76Oaly WHOL SO: Isat, Ba, 


[b] Duty not to follow verdict.— 
Where the verdict and findings of an 
advisory jury are disapproved, the 
trial court has. the duty to-set them 
aside and to enter such judgment as 
its own interpretation of the evidence 
and determination of the facts will 
warrant. Bell vy. Skinner, 239 P. 965, 
119 Kan. 286. 


{[c] It is error, in an action to set 
aside a will, for the trial court to sur- 
render its own independent judgment, 
touching the credence and probative 
force which it would afford to the 
evidence adduced in deference to that 
of an advisory jury on the theory that 
twelve men have better judgment 
than one. Maddy v. Hock, 4 P.(2d) 
408, 184 Kan. 15. 


90. See supra § 837. 


91. Ala.—Lewis v. Martin, 98 
685, 210 Ala. 401. 


Cal.—Estate of Dalrymple, 7 P. 906, 
67 Cal. 444. 


D.C.—Dugan v. Northcutt, 7 App. 
IDES ial 


So. 


Ill.—McGregor v. Keun, 161 N.E. 
99, 330 Ill. 106; Greenwell v. Hess, 
1d INE BE 626s 298 Dildo) ela vase ove: 


Upson, 70 N.E. 602, 209 Ill. 206; Long 
vy. Lone; 107 tlk 210; Calvert v-Car= 
penter, 96 Ill. 68; Rutherford v. Mor- 
ris; 77 139%" Camp wv. Shaw, 52: Hi. 
App. 241. 


Iowa.—Neimand v. Seemann, 114 N. 
W. 48, 136 Iowa 713; Collins v. Bra- 
zill, 19 N.W. 338, 63 Iowa 432. 


Ky.—Singleton’s Will, 8 Dana 315. 


Md.—Hamill v. Hamill, 159 A. 247, 
162 Md. 159, 82 A.L.R. 878; Pleasants 
v. McKenney, 71 A. 955, 109 Md. 277; 
Struth v. Decker, 62 A. 709, 102 Md. 
496; Meyer v. Henderson, 41 A. 10738, 
42 A. 241, 88 Md. 585; Taylor v. Nut- 
tle, 62 Md. 342; Sumwalt v. Sumwalt, 


529 Md, 338;- Price v. Taylor, 21° Md. 
356; Warford v. Van Sickle, 4 Md. 
3897; Pegg v. Warford, 4 Md. 385; 


Glass v. Ramsey, 9 Gill 456. 


Mich.—Gumtow v. Janke, 143 N.W. 
616, 177 Mich. 574. 


Mo.—Gordon v. Burris, 43 S.W. 642, 
141 Mo. 602. Contra Boyer v. Dively, 
58 Mo. 510 (holding verdict of the jury 
not binding on the court). 


N.Y.—Petrie v. Petrie, 27 N.E. 958, 
126 N.Y. 683, 4 Silv.A. 479; In re Bar- 
low’s Will, 168 N.Y.S. 131, 180 App. 


Thus, in those jurisdictions where- 


in, instead of one issue of whether the writing pro- 
duced be the will of the testator or not, one or more 
issues are framed to determine disputed essential 


Div: 860 [overr in effect In re Plate’s 
Wally LoGr NGS 099s Oo MASee 4730 suo 
Mills Surr. 206 (foll In re Gleason, 
160 N.Y.S. 220, 96 Misc. 397 [aff 163 
IN YES ais" Seine enV Etter oun yale 
DSS IN. YeSr 450 oo MIScluG3 eat re 
Eno’s Will, 157 N.Y.S. 553, 94. Misc. 
100, 16 Mills Surr. 303 [aff 158 N.Y.S. 
234, 172 App.Div. 124])]. 


Ohio.—Kammann vy. Kammann, 26 
Ohio Cir.Ct.N.S. 60. 


Pa.—Spangler v. Rambler, 4 Serg. 
(cal Ben Laos 


Ber Vv. Mord, % Huniphr: 


eee es v. Church, 21 W.Va. 


But see Hite v. Sims, 94 Ind. 333 
(holding that, where, in an action re- 
sisting the probate of a will, tried by 
the court under the chancery practice, 
the court, for its own information and 
on its own motion, takes the opinion 
of the jury on certain questions of 
fact, the opinion of the jury is simply 
advisory, and may be adopted or re- 
jected by the court at its discretion). 


[a] “It is the settled law that if 
an issue be made by only one of many 
heirs, whose interest it may be to 
defeat the will, the decision of that is- 
sue is conclusive upon all others, 
whether they are parties or not. The 
reason is that it is the nature of a 
proceeding in rem, where a decision 
in relation to the thing in controversy 
settles the rights of all persons in- 
terested therein forever.’ Ford v. 
Ford, 7 Humphr. (Tenn.) 92, 94. 


{[b] Binding on applicant for issue. 
—Answers by the jury to special 
questions propounded by the contest- 
ant of a will are binding on him. 
Gumtow v. Janke, 143 N.W. 616, 177 
Mich. 574. 


[ec] If no appeal is taken from 
judgment of common pleas on an is- 
sue devisavit vel non, or if on appeal 
the evidence is held sufficient, the 
facts found by the jury must be ac- 
cepted by the orphans’ court as con- 
clusively established. Union Trust 
Co. of Lancaster v. People’s Trust Co. 
of Lancaster, 98 A. 1062, 254 Pa. 385. 


92. McGregor y. Keun, 161 N.E. 
99, 330 Ill. 106; Long v. Long, 107 
LU 200: 

93. Lewis v. Martin, 98 So. 635, 


210 Ala. 401; Pleasants v. McKenney, 
71 A. 955, 109 Md. 277; Price v. Tay- 
lor, 21 Md.) 356. 


[a] Thus, when the jury find a 
fact which necessarily determines the 
invalidity of the will, the probate 
court is required to enter up judgment 
in conformity thereto. Pleasants vy. 
McKenney, 71 A. 955, 109° Md. 277. 


94. Pleasants v. McKenney, supra. 
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facts,®® the jury are not made judges of probate, but 
merely triers of certain controverted facts submit- 
ted to them by the trial surrogate,®® and the render- 
ing of a verdict by the jury on an issue does not of 
itself admit or reject the will to probate;®* for, al- 
though the jury may find affirmatively or negatively 
on the questions submitted, yet such finding may not 
determine the validity of the will, inasmuch as there 
may be facts outside the verdict and not inconsistent 
therewith which will decide the question.®* So, ait- 
er such issue or issues have been decided by the jury, 
the probate court, in the light of the facts, as set- 
tled by the jury, continues the proceedings, hears 
evidence on all the other points required by statute, 
and decides in favor of or against the will.°® Where 
a statute provides that, in an action to contest a pro- 
bated will, the issue shall be tried by a jury whose 
verdict shall be final between the parties, the ver- 
dict of a jury is essential, the decree of the court 
alone being insufficient,t and such verdict binds only 
the parties to the proceeding.” In some jurisdictions 
a jury’s answers to interrogatories must disclose on 
what evidence their finding is based.? Where the 
motion for the framing of issues to the jury is pre- 
sented by contestants, and not by the proponent of 


gation befittingly 
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untrammeled, and 


the will, the proponent is not, by the form or scope 
of the issues, prevented from seeking the relief to 
which the answers to the issues, as framed, entitle 
him.# 


[§ 865] 8. Conduct of Hearing or Trial**—a. In. 
General. Generally speaking, liberal rules of proce- 
dure control in the trial of will contests. In the ab- 
sence of statute regulating such matters, the gener- 
al procedure in, and course and conduct of, a trial of 
a contested probate rests largely in the discretion of 
the presiding judge or surrogate,’ as with respect to 
the order of proof’ and it has been said that the one 
fundamental rule governing the conduct of the trial 
is so to conduct it as to ascertain the truth.® 


Shifting issue of contest without notice to propo- 
nent has been held improper.?°® 


[§ 866] b. Preliminary Examination of Subscrib- 
ing and Other Witnesses.11 By statute provision 
is sometimes made for the examination of the sub- 
seribing witnesses and such other witnesses as may 
be produced by the proponent, on request of any par- 
ty without first filng objections to the probate of 
the will,t? but under such a statute it has been held 


a will and of any other witnesses pro- 


[§§ 864-866. 


95. See supra § 854. 


96. In re Eno’s Will, 157 N.Y.S. 
5538, 94 Misc. 100, 16 Mills Surr. 303 
[aff 158 N.Y.S. 234, 172 App.Div. 124]. 


97. Estate of Dalrymple, 7 P. 906, 
67 Cal. 444. 


98. Pleasants v. McKenney, 71 A. 
955, 109) Mas 2.77. 


99. Estate of Dalrymple, 7 P. 906, 
67 Cal. 444. 


1. Holt v. Lamb, 17 Ohio St. 374. 
2. Holt v. Lamb, supra. 


3. Jones v. Beasley, 131 N.E. 225, 
191 Ind. 209. 


[a] Illustration.—The jury’s an- 
swers to interrogatories in a will con- 
test were insufficient, where they did 
not disclose on what evidence the 
finding of undue influence was based, 
nor on what evidence was based the 
conclusion that the alleged will did 
not dispose of decedent’s property as 
he desired, or that such conclusion 
was based on evidence other than de- 
cedent’s declarations of a purpose to 
dispose of his property in a different 
way. Jones v. Beasley, 131 N.E. 225, 
191 Ind. 209. 


4 Taft v. Stearns, 
234 Mass. 278. 


5. Examination of attesting wit- 
nesses: 
Generally see supra § 766. 
Preliminary examination see infra § 
866. 


125 N.B. 570, 


6 In re Esterbrook’s Estate, 75 A. 
1, 83 Vt. 229. 


{a] Illustration.—Where in a will 
ease lack of testamentary capacity 
and undue influence are the grounds 
of contest, few artificial rules are to 
be applied; but the question of 
whether or not the instrument is the 
product of a disposing mind, acting 
freely, in view of all the affection, 
sympathy, confidence, indifference and 
distrust, likes and dislikes, memories, 
purposes, and anticipations, engender- 
ed, it may be, throughout a lifetime, 
demands solution through an investi- 


the inquiries must, for the most part, 
be carried on in accordance with lib- 
eral rules of procedure. In re Ester- 
brook’s Estate, 75 A. 1, 83 Vt. 229. 


7. In re Zimmerman’s Will, 172 N. 
Y.S. 80, 104 Misc. 516; In re Vetter’s 
Will, 158 N.Y.S. 450, 95 Misc. 63. 


[a] MTlustration.—In the absence 
of any statutory direction to that end, 
the course of the trial in contested 
probate proceedings, where a jury is 
demanded, rests in the discretion of 
the surrogate who is presiding when 
the issues appear on the trial docket 
of the surrogate’s court. In re Zim- 
merman’s Will, 172 N.Y.S. 80, 104 
Mise. 516. 


& See infra § 882. 


9. In re Zimmerman’s Will, 172 N. 
Y.S. 80, 104 Misc. 516. 


{a] Tilustration.—A probate pro- 
ceeding being in rem and in the na- 
ture of an inquest, and not a trial of 
an action at law, should be conducted 
by the surrogate in the manner best 
calculated to elicit the truth. In re 
Zimmerman’s Will, 172 N.Y.S. 80, 104 
Misc. 516. 


10. Harris v. Harris, 99 So, 918, 211 
Ala, 144. 
[a] Ilustration.—Shifting issue, 


on final hearing of a will contest, ‘to 
that of undue influence by the pro- 
ponent, who was absent because of 
illness, without notice to him, was 
held improper, although he had acqui- 
esced in the contest on other grounds, 
and the contestant had not waived the 
right thus to attack the will. Harris 
vy. Harris, 99 So. 918, 211 Ala, 144. 


11. Examination of attesting or 
subscribing witnesses generally see 
Supra § 766. 


Preliminary issues see supra 
838-841. ; . Wu 


12. See statutory provisions; and 
cases infra this note, 
[a] Construction of  statutes.— 


Statutes permitting a preliminary ex- 
amination of subscribing witnesses to 


*By DOUGLAS ROBINSON GRAY (§§ 865-929). 


duced by the proponent, before filing 


‘objections to probate, should be liber- 


ally construed. In re Beeman’s Will, 
222 N.Y.S. 751, 221 App.Div. 129 [rev 
222 N.Y.S. 340, 129 Mise. 437]; In re 
Felenstein’s Estate, 258 N.Y.S. 966, 
144 Misc. 345; In re Hawley’s Will, 
233 IN. Y.S.. 321, 133° Mise. 572) Laff 234 
N.Y.S. 810]; In re McGuire’s Will, 
220 N.Y.S. 773, 128 Misc. 679. 


[b] Purpose and nature of pro- 
ceeding.—(1) The purpose of the pro- 
vision of Surrogate’s Ct. Act §/ 141, 


‘permitting parties to probate proceed- 


ings to examine subscribing and other 
witnesses produced by the proponent 
without first filing objections, is to 
enable possible objectors to obtain 
knowledge of the facts before deter- 
mining whether to file objections, and, 
until objections are filed, preliminary 
examination, so far as expectant con- 
testants are concerned, has the char- 
acter of a deposition taken before 
trial. In re O’Melia’s Will, 210 N.Y.S. 
615, 213 App.Div. 387. (2) Surrogate’s 


Ct. Act § 141, as amended, is intended - 


to enable possible objectors to pro- 
bate to gain knowledge of the facts: 
before objecting, In re. McGuire’s 
Will, 220 N.Y.S. 773, 128 Misc. 675. 
(3) If no objections are filed, facts 
disclosed by preliminary examination 
of subscribing and other witnesses: 
produced by the proponent, under Sur- 
rogate Ct. Act § 141, are to be con- 
sidered by the surrogate, under § 144, 
in determining whether the will is en- 
titled to probate. In re O'’Melia’s. 
Will, 210 N.Y.S. 615, 213 App.Div. 387. 
(4) On initiation of a contest by the 
filing of objections with demand for 
a jury trial, the case becomes a con- 
tested one, the court is relieved of the 
necessity of denying or granting pro- 
bate, and the question of probate goes 
to the jury. In re O’Melia’s Will, su- 
pra. 


[c] Before or after objection.—(1) 
On application of the contestant or 
other parties who may become op- 
posed to the will, there may be an ex- 
amination before trial of the sub- 
scribing witnesses to the will (In re 
Burridge’s Estate, 259 N.Y.S. 256, 144 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 866-868] 


that applicant must be one entitled to object to pro- 
Production and inspection of prior wills 


bate.18 
may be required and permitted.*4 


[§ 867] c. Examination of 


ceedings of the character under 


Misc. 583) (2) either before or after 
the filing of objections to the will (In 
re Burnstine’s Estate, 258 N.Y.S. 438, 
144 Misc. 254; In re McMahon's Es- 
tate, 255 N.Y.S. 372, 142 Misc. 677), 
(3) and irrespective of the consent of 
the proponent (In re Felenstein’s Es- 
tate, 258 N.Y.S. 966, 144 Misc. 345). 


[d] Who may be examined.—(1) 
Surrogate’s Ct. Act § 141 authorizes 
the examination of any or all sub- 
scribing witnesses to a will by any 
party, not merely the subscribing wit- 
nesses produced by the proponent (In 
re Felenstein’s Estate, 258 N.Y.S. 966, 
144 Mise. 345), (2) although confined 
to those produced by the proponent 
so far as witnesses other than sub- 
scribing witnesses are concerned (In 
re Felenstein’s Estate, supra), (3) and 
one neither a subscribing witness to 
the will nor produced by the propo- 
nent may not be examined (In re 
‘Briggs’ Hstate, 168 N.Y.S. 382, 180 
App.Div. 843). (4) A petitioner for 
probate who verified the petition and 
-merely attended in court was not sub- 
ject to examination before ‘trial and 
before the creation of any issue. In 
re Briggs’ Estate, supra, 


{e] Examination outside state (1) 
is contemplated by the statute, and 
the reference in the statute to wit- 
nesses “produced before the 
surrogate” does not restrict the right 
of examination, to such witnesses as 
are physically produced before the’ 
surrogate within the state, but also 
contemplates witnesses examined 
without the state but whose testi-. 
mony is produced beforé the surro-: 
gate. In re McGuire’s Will, 220 N.Y.S. 
473, 128 Mise. 679. (2). Where. the 
proponent must examine his nonresi- 
dent subscribing witnesses outside 
the state by commission, an expectant 
contestant has the right to demand 
that such commission shall be an open 
one affording him the right to ex- 
amine the witnesses. In re McGuire’s 
‘Will, supra. (3) The expense of con- 
ducting such examination outside the 
state should be borne by the estate 
with respect to eross-examination by 
the expectant contestant as to steno- 
graphic and commissioner’s fees; al- 
though the expectant contestants 
must bear the expense of preparing 
any interrogatories they may have 
submitted, any nonresident counsel 
fees, and their own traveling expens- 
es, and, if they call before the com- 
missioner any witness whom the pro- 
ponent is not obliged to call and does 
not call, the expectant contestants 
must bear the proportionate expense 
of the fees of stenographer and com- 
missioner for taking the testimony 
of such witness. In re McGuire’s 
Will, supra. 


[f] Practice in New York prior to 
1914.—(1) The present New York Sur- 
rogate Ct. Act § 141 is in substitution 
for former Code Civ. Proc. § 2618. In 
re McGuire’s Will, 220 N.Y.S. 773, 128 
Mise. 679. (2) By Code Civ. Proc. § 
2618 it was provided that, ‘‘any party 
who contests the probate of the will 
may, by a notice filed with the surro- 
gate at any time before the proofs 
are closed, require the examination of 
all the subscribing witnesses to a 
written will, or any other witness 


Adverse 
General provisions of the statutes as to the examina- 
tion or taking of the deposition of a party before tri- 
alt® are, by some statutes, made applicable to pro- 
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the order.!7 


Parties. 


consideration. ® 


whose testimony the surrogate is sat- 
isfied may be material, in which case 
all such witnesses who are within the 
State and competent and able to tes- 
tify must be so examined.” In re 
Baird’s Will, 41 Hun 89, 11 N.Y.Civ. 
Proc. 164. (3) Under this code sec- 
tion it was held that the examination 
of any particular person or persons 
other than subscribing witnesses is 
an essential prerequisite to probate in 
this court, only when the surrogate 
is satisfied that the testimony of such 
witnesses may be material. In re Mc- 
Govern, 8 N.Y.St. 782, 5 Dem.Surr. 
424. (4) When he has declared him- 
self so satisfied, the witnesses who 
can give such material testimony 
must be brought before him and ex- 
amined, unless they are absent from 
the state or incompetent or unable to 
testify. Chapman v. Rodgers, 12 Hun 
342; In re McGovern, supra. (5) The 
right to compel the proponents to pro- 
duce witnesses is not limited to those 
persons who were present when the 
will was executed. In re Baird’s Will, 
supra. (6) No order is necessary for 
the production of such witnesses. In 
re McGovern, supra. (7) The burden 
of producing them must fall on the 
parties proponent. In re McGovern, 
supra. (8) The surrogate has no pow- 


er to make an order under this section , 


after proceedings for probate have 
been removed to the court of common 
pleas pursuant to another section of 
the code. In re Patterson’s Will, 18 
N.Y.S. 367; In re McGovern, supra; 
Hoyt v. Jackson, 67 How.Pr. 57, 2 


Dem.Surr. 443. (9) The parties may 
waive, either actually or construc- 
tively, the necessity of calling any 


“surrogate’s witnesses” not essential 
to prove the factum of the will. In re 
Hock’s Will, 129 N.Y.S. 196, 74 Misc. 
15, 8 Mills Surr. 415. 


13. In re O’Keefe’s Will, 238 N.Y. 
S. 372, 135 Misc. 394. 
[a] Legatee under will offered for 


probate, who is not heir nor next of 
kin and is interested only as legatee, 
not being entitled to object to pro- 
bate of will because his interests 
would be_ protected rather’ than 
threatened by the probate, cannot ex- 
amine subscribing witnesses before 
trial. In re O’Keefe’s Will, 238 N.Y. 
S. 372, 135 Misc. 394. 


Persons entitled to object to pro- 
bate of will see supra §§ 631-638. 


14. Inre Beeman’s Will, 222 N.Y.S. 
751, 221 App.Div. 129 [rev 222 N.Y.S. 
340, 129 Misc. 437]; In re Hawley’s 
Will, 233 N.Y.S. 321, 133 Misc. 572 [aff 
234 N.Y.S. 810]. 


[a] Where testator was almost 
blind and relied on others to read the 
will to him, and the will substantially 
excluded his next of kin, the latter 
were entitled to inspect prior wills. 
In re Hawley’s Will, 233 N.Y.S. 321, 
133 Misc. 572 [aff 234 N.Y.S. 810]. 


[b] Where will offered was copied 
from prior wills, and left substantial- 
ly the whole estate to the attorney 
who drew the will in trust for such 
public charitable and educational in- 
stitutions as he might select, next of 
kin were entitled to compel such at- 
torney, a subscribing witness, to pro- 
duce prior wills for their inspection 
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The time and place of examination before trial wil! 
ordinarily be fixed by the surrogate on settlement of 


[§ 868] d. Reference and Commission To Take 
Testimony—(1) In General. 
provides, the surrogate may direct an assistant to 
take and report the testimony, but such assistant is 
without power to pass on the issues.18 


Where the statute so 


Under other 


in order that they might ascertain by 
inspection whether the signatures by 
the testatrix had changed between 
the making of the several wills, and 
might by comparison thereof with the 
will sought to be probated verify the 
assertion of the witness and drafts- 
man that the last will evidenced a 
“continued intention” to leave every- 
thing to such institutions to the ex- 
clusion of the next of kin. In re Bee- 
man’s Will, 222 N.Y.S. 751, 221 App. 
Dive 1:29; 

Production and reading of will on 
trial of contest see infra §§ 872-875. 


15. See Discovery §§ 49-110. 
16. See statutory provisions; and 
cases infra this note. 


[a] Proponent of will and legatees 
being adverse parties to a proceeding 
involving a will could be examined 
before tria¥. In re Burridge’s Estate, 
259 N.Y.S. 256, 144 Misc. 583. 


[b] Contestant.—On application of 
the proponent, an examination of the 
contestant before trial may be had if 
such examination is necessary and 
material, although such examination 
will be refused unless special cir- 
cumstances are shown warranting it. 
In re Zeh Sannuto’s Estate, 263 N.Y.S. 
229, 146 Misc, 347. 


[c] Parties not legatees under a 
will, and not named in objections as 
having exercised undue influence or 
practiced fraud on the testator, could 
not be examined before trial. In re 
Burridge’s Hstate, 259 N.Y.S. 256, 144 
Misc. 583. 


{d]_ Persons not adverse parties.— 
Examination will be denied as to 
those not adverse parties. Matter of 
Levy, 191 N.Y.S. 95, 198 App.Div. 773; 
In re Burridge’s Estate, 259 N.Y.S. 
256, 144 Misc. 583. 


[e] Issue of mental capacity.— 
Generally, the proponent of a will 
sustains the burden of proving capac- 
ity of the testatrix through testimony 
of subscribing witnesses, and exami- 
nation of the contestant before trial 
will be granted only on a showing of 
special circumstances warranting it. 
In re Zeh Sannuto’s Estate, 263 N.Y.S. 
229, 146 Mise. 347. 


(f] Application granted.—Exami- 
nation of the contestant before trial 
as to his transactions with the testa- 
trix during the two months preceding 
her decease was allowed, $0 far as 
such transactions bore on the testa- 
trix’ mental capacity. In re Zeh San- 


nuto’s Hstate, 263 N.Y.S. 229, 
Misc. 347. use 
[g] Scope of examination.—(1) 


Examination before trial of the pro- 
ponent and legatees must be limited 
to events occurring prior to, and in- 
cluding the execution of, the will. In 
re Burridge’s Estate, 259 N.Y.S. 256, 
144 Mise. 583. (2) Matters on which 
the proponent of a will had the affirm- 
ative could not be inquired into at an 
examination of the proponent and the 
legatees before trial. In re Burridge’s 
Estate, supra. 

17. Inre Zeh Sannuto’s Estate, 263 
N.Y.S. 229, 146 Misc. 347. 


18. See statutory provisions; 
cases infra this note. 


and 
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provisions a reference may be had.1® 


[§ 869] (2) Where Witnesses Resident outside 

tate or Will Filed for Probate in Foreign Jurisdic- 
tion.2° Under statutes providing that commissions 
may issue in will cases to take the proof of a will, 
where the subscribing witnesses reside abroad, or 
where the original will is retained in a foreign tri- 
bunal, a commission may issue where all the sub- 
seribing witnesses are dead but resided abroad,*! 
or where a wil] has been filed in the probate court 
of a foreign jurisdiction.2? To warrant issuance of 
a commission in the case of the will of a nonresident 
testator, it must appear from the petition that there 
is real or personal property of decedent within the 
jurisdiction.2® Under other statutes it has been 
held proper to issue a commission to take the testi- 
mony of nonresident persons interested as parties 
or otherwise in a will contest.2* Under statutes pro- 
viding that, where the will is on file in another state 
or country from which it cannot be removed under 
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[§§ 868-870 


the laws thereof, the surrogate may issue a commis- 
sion to take testimony in such matter, the surrogate 
has ample power to take proof by eommission of 
the necessary testimony to establish the validity and 
due execution of a will where it is filed in a foreign 
jurisdiction.2> A commission may or may not be 
resorted to, according as the party interested in 
proving the will may or may not be able to obtain 
proof at home.?® 


[§ 870] (3) Depositions. Where the _ statutes 
contemplate personal appearance of witnesses, the 
execution of a will may not be proved by deposi- 
tion,?* although provision is frequently made for the 
taking of depositions to prove wills.?78 Issuance of 
a commission to a justice of the peace as eommission- 
er to take depositions makes him an officer of the 
court for that purpose,?® and is sufficient to author- 
ize his taking of depositions without extrinsic proof 
of his official status as a justice authorized to admin- 
ister oaths,°° and his signature on the return as “J. 


[a] Application.—If the surrogate 
may direct an assistant to take testi- 
mony in an examination of a tempo- 
rary administrator concerning, the 
conduct of decedent and disposition 
of her property before trial of the 
contested probate proceedings, which 
point is assumed but not decided, the 
application for such order must com- 
ply with Code Civ. Proc. § 870, per- 
mitting depositions to be taken be- 
fore trial, and § 872, stating the requi- 
sites of the petition therefor. In re 
Gillender’s Hstate, 162 N.Y.S. 955, 98 
Misc, 521. 


[b] Consent of parties.—Under N. 
Y. Code Civ. Proc. § 2546, as amended 
by L. (1887) e 701, providing that “the 
surrogate of New York may, on the 
written consent of all the parties ap- 
pearing in a probate case, appoint a 
referee, or may, in his discretion, di- 
rect an assistant to take and report 
the testimony, but without power to 
pass on the issues,” an assistant may 
be appointed in a will contest with- 
out the consent of the parties, and 
the assistant may pass on objections 
to evidence. Matter of Allemann’s 
Will, 5 N.Y.S. 196, 1 Conn.Surr. 441. 


{[c] Determination of mental ca- 
pacity.—Where an order for the ex- 
amination of an infirm witness in pro- 
bate proceedings merely authorizes 
the surrogate’s assistant to take his 
testimony, and also that of any oth- 
ers who may be produced to testify 
as to his mental capacity, the im- 
becility and mental incapacity of such 
witness is no ground for vacating the 
order; for the question of capacity 
may be determined by the surrogate 
when the evidence is offered in the 
proceeding in which it is taken, there 
being nothing in the order allowing 
the assistant to determine it. In re 
Hutchings’ Will, 16 N.Y.S. 36, 61 Hun 
625. 


{d] ‘Whose evidence may be taker. 
—It has been said that the surro- 
gate’s power to direct an assistant to 
take testimony is customarily limited 
in its exercise to examination of wit- 
nesses in uncontested probate pro- 
ceedings, and that, while the statu- 
tory provisions do not prohibit the 
surrogate from directing an assistant 
to take the testimony of witnesses 
in a contested probate, there is no ap- 
parent authority for so extending the 
power as to authorize the taking of 
testimony of persons who are not 


witnesses to the alleged will and who 
may not be witnesses on the trial of 
the issues raised by the objections to 
the probate. In re Gillender’s Estate, 
162 N.Y.S. 955, 98 Misc. 521. 


19. See statutory provisions. 


[a] For example (1) under stat- 
utes providing that, where the par- 
ties do not consent, the court may, 
on application of either, or on its own 
motion, except where the investiga- 
tion will require decision of different 
questions of law, direct a reference 
Where, inter alia, the taking of an ac- 
count shall be necessary, where a tes- 
tator leaves to his bastard child an 
amount in excess of the proportion 
of his estate permitted to be so left 
under statute making the will void as 
to the excess (see supra § 133), the 
judge is authorized to direct a ref- 
erence (Williams v. Newton, 65 S.E. 
959, 84 S.C. 98) (2) and, where the 
order in such case merely required 
the referee to take testimony, state 
an account, and report to the court, 
the exception as to cases involving 
difficult questions of law had no ap- 
plication to the order because no 
questions of law were reported (Wil- 
liams v. Newton, supra). 


20. Preliminary examination of 
witnesses outside state by commis- 
sion see supra § 866. 


Production of will before commis- 
sioner as equivalent to production be- 
fore court see infra § 872. 


21. Matter of Hornby’s Will, 2 
Paige (N.Y.) 429. 
[a] Power of chancellor and vice 


chancellor under former New York 
practice to issue commission see Mat- 
ter of Hornby’s Will, 2 Paige 429, 


22. In re Horton’s Will, 148 N.Y.S. 
18, 163 <App.Div. 213; 13 MillsSurr. 
189 [den rearg 148 N.Y.S. 1121, 163 
App.Div. 968, 970]. 


[a] Ilustration.—Where, on an 
application to prove the testator’s 
will, it appeared that the testator had 
executed a laiter will which had been 
probated in Ohio, but that it could 
not be produced in New York, the 
court should issue a commission, on 
the return of which the court could 
determine which should prevail. In 
re Horton’s Will, 148 N.Y.S. 18, 163 
App.Div. 213, 13 Mills Surr. 189 [den 
rearg 148 N.Y.S. 1121, 163 App.Div. 
968, 970]. 


23. Matter of Atkinson’s Will, 2 
Paige (N.Y.) 214. 


[a] Requirements of petition enn- 
merated.—Matter of Easton, 6 Paige 
GNOY eases: 


24. Trowbridge v. Townsend, 140 
N.Y.S. 508, 79 Misc. 65. 


{a] Ilustration.—In an action to 
set aside probate of a will defendant 
executor and residuary legatee was 
entitled to commission to take testi- 
mony of nonresident codefendant leg- 
atees and plaintiff, as to estrangement 
between the testator and his next of 
kin, and as to testamentary capacity 
of the testator, under Civ. Code Proc. 
§ 893. Trowbridge v. Townsend, 140 
N.Y.S. 503, 79 Misc. 65. 


25. In re Beban’s Estate, 237 N.Y. 
S. 701, 185 Misc. 25. 


Nes Turner v. Turner, 1 Litt. (Ky.} 


27. 
78. 


[a] Witnesses must appear hbe- 
fore probate clerk.—Under statutes 
concerning execution and probate of 
wills containing provisions for sub- 
penaing witnesses to appear and tes- 
tify but no provision for taking their 
depositions, and providing that, if the 
subscribing witnesses be dead, in- 
competent, or out of the state, proof 
of the handwriting of the testator 
and witnesses may be taken, and also 
containing a provision that testimony 
shall be written down, subscribed by 
the witness, and examined and at- 
tested by the probate clerk, where 
the probate proceedings are before 
the clerk, a personal appearance of 
witnesses before the clerk is contem- 
plated and a personal examination of 
them by or before the clerk, and ac- 
cordingly the deposition of an infirm 
witness may not be admitted to prove 
the execution of a will. Duckworth 
v. Hibbs, 38 Ind. 78 (where the court 
declined to express opinion as to ad- 
missibility of depositions where re- 
sistance is made to probate and mat- 
ter is tried by the court instead of 
the clerk), q 


28. See statutory provisions; and 
supra §§ 868, 869. 


29. Butcher vy. Butcher, 122 P. 397, 
21 Colo.App. 416. 


30. Butcher y. Butcher, supra. 


Duckworth v. Hibbs, 38 Ind. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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P., Commissioner” is sufficient.21 A deposition will 
not be invalidated by a discrepancy between the 
names of the subscribing witness as given in the 
commission and as certified in the return, where the 
identity of the witness under both names sufficiently 
appears,®* nor will the deposition be invalidated by 
a purely technical variance with respect to the place 
of residence of the witnesses.** 


Holographic will.’ Where statutes require proof 
of a holographic will by witnesses summoned into 
court, it is proper to refuse to issue an order to 
take the testimony of such witnesses by commis- 
sion,®® and in such a jurisdiction statutes providing 
that for the purpose of proof of a holographic will 
the judge may receive depositions of witnesses pro- 
duced do not mean that the witnesses may give their 
depositions outside the presence of the judge.*® 


Objection by party taking deposition. Depositions 
taken by the contestants and offered in evidence by 
the proponents are open to objection by the contest- 
ants for irregularities.?7 


[§ 871] e. Obtaining Attendance of Witnesses.*§ 
The power to compel attendance of subscribing or 
attesting witnesses to a will is regulated by local 
practice.°°® 


[§ 872] f. Will in Evidence*°—(1) Production. 
Aside from a few excepted cases where secondary 
evidence is admitted,*! on the trial of issues of fact, 
designed to impeach the validity of a will, that in- 
strument must be in evidence before the jury,*? and, 
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if not produced in court by the register of wills, the 
caveators or contestants may coerce its production 
by a subpoena duces tecum directed to that officer.*? 


Exhibition of foreign will before commissioners 
appointed by the surrogate to take testimony of wit- 
nesses in a foreign state** or country*® 1s substan- 
tially a production before the court. 


[§ 873] (2) Reception in Evidence.4® Where the 
due execution of the will is denied, the proponent 
must introduce prima facie evidence of its execution 
before the alleged will can be admitted in evidence,** 
although, after the proponent has proved such execu- 
tion by a prima facie ease, the instrument should be 
received and considered as evidence.** Premature 
admission of a will to evidence before the estab- 
lishment of a prima facie case of execution may be 
cured by subsequent evidence.*® 


Where power to make a will is denied, there should 
be proof thereof before admitting the instrument 
to go to the jury.®°° 


[§ 874] (3) Reading Will to Jury. It is proper 
to read the will to the jury.*! In some jurisdictions 
the will may be read to the jury without proof of 
its execution.5? According to the practice in other 
states the attesting witnesses must be first produced 
and examined, if they are living and within reach of 
the process of the court.®? But there is no rule of 
law which requires them all to be examined at the 
outset, the order in which witnesses shall be called 
being a matter of discretion with the court,®* and 


31. Butcher v. Butcher, supra. 

32. Butcher v. Butcher, supra. 

33. Butcher v. Butcher, supra. 

34. Holographic or olographic 
wills: 


Generally see supra §§ 396-407. 
Evidence as to see supra §§ 823-825. 


Questions for court or jury see infra 
§ 901. 


35. Succession of Lewis, 
29,-177 La. 212. 


36. Succession of Lewis, supra. 


37. Russell v. Boyles, (Tex.Civ. 
App.) 29 S.W.(2d) 891. 


[a] Joint testimony, given in the 
plural and signed jointly by two wit- 
nesses separately interrogated, does 
not comply with the requirements of 
law, and, where contained in a depo- 
sition taken by the contestants and 
offered by the proponents, renders the 
deposition subject to exclusion on ob- 
jection by the contestants. Russell 
4 Boyles, (Tex.Civ.App.) 29 S.W.(2d) 

91. 


148 So. 


38. Generally see Witnesses [40 
Cyc 2155 et seq]. 


39. See statutory provisions; 
case infra this note. 


[a] In Pennsylvania (1) the reg- 
ister of wills has no power to sub- 
poena or compel the attendance of per- 
sons as witnesses other than the at- 
testing witnesses, or witnesses al- 
leged to be capable of proving a will. 
Matter of Burns’ Will, 11 Phila. 35. 
(2) This power, since the abolish- 
ment of the register’s court by the 
new constitution, is lodged in the or- 
phans’ court. Matter of Burns, su- 
pra. 


Practice in New York before 1914 
see supra § 866 note 12 [f]. 


and 


40. Character of testamentary dis- 
position as evidence taking issues to 
jury see infra §§ 911, 922. 


Production and inspection of prior 
wills on preliminary examination see 
supra § 866. 


41. Hardy v. Merrill, 56 N.H. 227, 
22 Am.R. 441; Perkins v. Perkins, 39 
N.H. 1638. 


42. Ark.—Strickland y. Smith, 198 
S.W. 690, 131 Ark. 350. 


Md.—Townshend v. Townshend, 7 
Gill 10. 


N.H.—Hardy v. Merrill, 56 N.H. 
227, 22 Am.R. 441; Perkins v. Perkins, 
39 N.H. 163. 


Ohio.—Haynes v. Haynes, 33 Ohio 
St. 598, 31 Am.R. 579. 


Pa.—Cowden vy. Reynolds, 12 Serg. 
&R. 281. 


Tex.—Renn vy. Samos, 33 Tex. 760. 


[a] Production of original will. 
The original will, when not lost or 
destroyed, and not a copy from the 
records of the probate court, should 
be produced to the jury. Haynes v. 
Haynes, 33 Ohio St. 598, 31 Am.R. 579. 


43. Townshend v. Townshend, 7 
Gill (Md.) 10. 


44. In re Horton’s Will, 148 N.Y. 
S. 18, 163 App.Div. 213, 13 Mills Surr. 
189 [den rearg 148 N.Y.S. 1121, 163 
App.Div. 968, 970]. See Spratt v. 
Syms, 93 N.Y.S. 728, 104 App.Div. 237 
(recognizing rule). 


45. Russell v. Hart, 87 N.Y. 19, 13 
N.Y.Wkly.Dig. 309; Matter of Dela- 
plaine, 45 Hun (N.Y.) 225. 


46. Reception of evidence general- 
ly see infra §§ 879-885. 


47. Massey v. Reynolds, 
494, 213 Ala. 178. 


[a] Ilustration.—Where a will is 


104 So. 


contested on the ground of undue 
execution, the proponents must show 
prima facie case of its execution pre- 
liminary to reception of the will in 
evidence. Massey v. Reynolds, 104 
So. 494, 213 Ala. 178. 


Proof of execution as essential to 
probate see infra § 880. 


48. Massey v. Reynolds, 104 So. 
494, 213 Ala. 178. 

49. Houston v. Grigsby, 116 So. 
686, 217 Ala. 506. 

50. Mullins v. Lyles, 1 Swan 


(Tenn.) 337. 


[a] Will of married woman.—On 
the trial of an issue of devisavit vel 
non, in which the power of a feme 
covert to make a will is involved, it 
ig an error to admit the script to go 
to the jury before the power to make 
the will is established; yet if, during 
the progress of the trial, this fact be 
established, the error is cured. Mul- 
lins v. Lyles, 1 Swan (Tenn.) 337. 


51. Strickland v. Smith, 198 S.W. 
690, 181 Ark. 350. 


[a] Although contents might in- 
fluence jury to sympathize with pro- 
ponent, nevertheless in contested pro- 
bate proceedings it is not improper to 
read the will to the jury. Strickland 
v. Smith, 198 S.W. 690, 181 Ark. 350. 


52. Carrie v. Cumming, 26 Ga. 690; 
Morris v. Kniffin, 37 Barb. (N.Y.) 336; 
Rees v. Stille, 38 Pa. 138. 


53. Howes v. Colburn, 43 N.E. 125, 
165 Mass. 385; Whitman v. Morey, 2 
A. 899, 63 N.H. 448; Hardy v. Merrill, 
56 N.H. 227, 22 Am.R. 441. 


54. Howes v. Colburn, 43 N.E. 125, 
165 Mass. 385. 


[a] Illustration.—It is not error 
to read the will after one witness has 
testified on the understanding that 
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error in reading the will prior to its proof may be 
cured by subsequently ealling the attesting witness- 
es.°° It has been held that, if there has been due 
proof of execution, and the propounders have fail- 
ed to read the will to the jury at the close of their 
evidence, the will may nevertheless be read to the 
jury after the contestant has begun introduction of 
his evidence.*® 


[§ 875] (4) Examination of Will by Subscribing 
Witness. A subscribing witness may properly be 
allowed to examine the will for purposes of identi- 
fication.°* 


[§ 876] g. Production of Papers Other than Will. 
In the exercise of its equitable authority, a probate 
court has power to compel the books and papers of 
an estate to be produced and submitted to the inspec- 
tion of the contestants of the will.°* The exercise of 
this power is intrusted to the sound discretion of the 
court to be granted or withheld as circumstances 
seem to warrant.°° 


[§ 877] h. Impaneling and Presence of Jury. In 
jurisdictions where, on contest of a will, the pro- 
eceding as to both probate and contest is before the 


others shall be called. Howes v. Col- 63. 
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In re Henderson’s Estate, 238 
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jury,°° the jury may properly be impaneled before 
hearing evidence as to due execution,®! although in 
jurisdictions where, on contest before probate, there 
are two distinet proceedings, a petition for probate 
tried by the court and one for contest tried before a 
jury,°? if a jury have been impaneled, they may prop- 
erly be excluded during the hearing, on the probate 
proceeding, as to execution,®* and, while their exclu- 
sion is not imperative, it is better practice to exclude 
them during such preliminary proof.°* 


[§ 878] i. Right To Open and Close. In the ab- 
sence of contrary statute,°> and in accordance with 
general principles of trial law,°® the party having 
the affirmative of the issues in a will contest, or the 
burden of proof, is entitled to open and close the 
case at the trial,°* and, although the burden of proof 
may shift during the trial, the right to open and 
close stays with the party who has the primary bur- 
den of proof or affirmative of establishing his case.°* 
Since the proponent, or party affirming the validity 
of a will, ordinarily has the burden of proving its 
execution and validity,®® as a general rule such par- 
ty has the right to open and close the case;7° al- 
though, where the burden of proof to sustain the 


burn, 43 N.E. 125, 165 Mass. 385. 


55. In re Stetson’s Will, 44 N.E. 
1085, 167 Mass. 55, 39 L.R.A. 715; Fra- 
ser v. Jennison, 3 N.W. 882, 42 Mich. 
206; Jones v. Arterburn, 11 Humphr. 
(Tenn.) 97. 


56. Leary v. Leary, 262 S.W. 293, 
203 Ky. 344. 


57. Goethe v. Browning, 
362,.146 S.C. 7. 


[a] TIllustration.—Permitting one 
of the subscribing witnesses to a will, 
testifying that the purported will 
signed by the testatrix in his office 
and attested and subscribed by him- 
self and two other witnesses was 
composed of the two sheets submit- 
ted to the jury as the last will and 
testament of the testatrix, to exam- 
ine the will, was not error, since the 
witness was not trying to refresh his 
memory as to the contents of the 
will nor to give expert testimony, but 
was merely identifying papers. 
Goethe v. Browning, 143 S.E. 362, 146 
SGA. 


58. In re Stokes’ Will, 28 Hun (N. 
Y.) 564; Taylor’s Will, 10 Abb.Pr.N.S. 
(N.Y.) 300. 


[a] In Pennsylvania the register 
of wills has no power to enforce the 
production of any paper except the 
will itself. Matter of Burns’ Will, 11 
Phila. 35. 


59. Richmond’s Appeal, 22 A. 82, 
59 Conn. 226, 21 Am.S.R. 85; In re 
Stokes’ Will, 28 Hun (N.Y.) 564. 


60. See supra § 829. 
61. Inre Hansen’s Will, 167 P. 256, 
50 Utah 207. 


[a] Illustration.—Where there is 
contest of a will offered for probate, 
witnesses may be required to answer 
respecting due execution and capaci- 
ty of the testator before the jury, 
with privilege of cross-examination 
by the protestant, so that in a will 
contest the court properly impaneled 
the jury before hearing evidence as 
to due execution. In re Hansen’s 
Will, 167 P. 256, 50 Utah 207. 


62. See supra § 829. 


143 S.E. 


P. 938, 196 Cal. 623. 


[a] Illustration.—In proceedings 
for probate and contest of a will, the 
jury were properly excluded during a 
proceeding involving preliminary 
proof of the purported will, evidence 
and issues of fact in proceedings of 
probate of will as distinguished from 
contest being solely for the eensider- 
ation and determination of the court. 
In re Henderson’s Estate, 238 P. 938, 
196 ‘Cal. 623: 


64. In re Relph’s Estate, 
361, 192 Cal. 451. 


65. See case infra this note. 


[a] In Idaho, under Comp. St. § 
7764, making rules of practice in §§ 
6591-7239 applicable to probate prac- 
tice, and § 6847, directing that plain- 
tiff shall open and defendant close, 
and § 7452 subd 5, making a will con- 
testant plaintiff and a petitioner de- 
fendant, the proponents of a will did 
not have the right of opening and 
closing. Schwarz v. Taeger, 258 P. 
1082, 44 Idaho 625. 


66. See Trial § 69. 


67. U.S.—Carrico v. Kirby, 
Cas.No. 2,442, 3 Cranch C.C. 594. 


Ala.—McCutchen v. Loggins, 19 So. 
810, 109 Ala. 457; Mathews v. Forn- 
iss, 8 So. 661, 91 Ala. 157. Compare 
Alabama cases Trial § 69 text and 
note 30 [a]. 


Ark.—Tobin v. Jenkins, 29 Ark. 151. 


Cal.—Dalrymple's Estate, 7 P. 906, 
67 Cal. 444. 


(ie ee v. Jamison, 8 Del. 


Oe able v. Lemmon, 15 App.D.C. 


Ga.—Stancil v. Kenan, 35 Ga. 102. 


Ill.—Bardell vy. Brady, 50 N.E. 124, 
172 Ill. 420. 


Ind.—Moore y. Allen, 5 Ind. 521. 
Kan.—Rich vy. Bowker, 25 Kan. 7. 


221 P. 


Led 3 


Ky.--Higdon  v.) “Higdon; 296) did. 
Marsh. 48. 
Me.—Robinson y. Adams, 62 Me. 


369, 16 Am.R. 473. 


eo ee ee vy. Cullison, 35 Md. 


Mass.—Crowninshield v. Crownin- 


shield, 2 Gray 524. 
ead seca 2 v. Hosmer, 14 Mich. 


Mo.—Benoist v. Murrin, 58 Mo. 307. 


Mont.—In re Colbert, 78 P. 971, 80 
P. 248, 31 Mont. 461, 107 Am.S.R. 439, 
3 Ann.Cas. 952. 


Neb.—Seebrock vy. Fedawa, 46 N.W. 


650, 30 Neb. 424. 


N.H.—Probate Judge v. Stone, 44 
N.H. 593. 


N.Y.—Matter of Hopkins, 89 N.Y.S. 
561, 97 App.Div. 126. . 


Se am ae v. Broughton, 85 N.C. 


Ohio.—Banning v. Banning, 12 Ohio 
St. 437. 


Pa.—Blume y. Hartman, 8 A. 219, 
115-Pa. 32, 2 Am-S.R. 525. 


_ Tenn.—McBee v. Bowman, 14 S.W. 
481, 89 Tenn. 132. 


Tex.—Kennedy v. Upshaw, 1 S.W. 
308, 66 Tex. 442. 


Utah.—In re Van Alstine, 72 P. 942, 
26 Utah 193. 


Va.—Coalter v. Bryan, 1 Gratt. (42 
Va.) 18. 


W.Va.—kKerr v. Lunsford, 8 S.E. 
493, 31 W.Va. 659, 2 L.R.A. 668 and 
note. 


[a] Test, as to who should begin, 
is to consider which party, on the 
state of the pleadings, would be enti- 
tled to the verdict in the event of no 
evidence being given on either side. 
In such case, the party against whom 
the judgment would be given must 
take the affirmative, and is entitled to 
begin. Rogers v. Diamond; 13 Ark. 
474; Hardy v. Merrill, 56 N.H. 227, 
22 am.R. 441. 


68. Probate Judge v. Stone, 44 N. 
1S Lee 


69. See supra §§ 747, 748. 


70. Ala.—McCutchen v. Loggins 
LONSO 810,09 Ava aa 
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matters in issue devolves on the contestant,7! he has 
Where the formal exe- 
eution of the will is admitted by the contestant, and 
it is attacked on the ground of fraud, mental inea- 
pacity, or undue influence, some authorities hold 
that the contestant has the right to open and close,*? 
while others affirm that such right remains with the 
proponent,** and it has been held that if court rules 
giving defendant the right to open and close where by 
notice he waives the venerand issue and attempts to set 
up an affirmative defense ean be applied to will con- 
tests, nevertheless, where the contestant files no for- 


the right to open and close. 


aha v. Forniss, 8 So. 661, 91 Ala. 


Cal.—Dalrymple’s Estate, 7 P. 906, 
'67 Cal. 444, 


Del.—Jamison y. Jamison’s Will, 8 
Del. 108. 


D.C.—Rich v. Lemmon, 15 App.D. 
C. 507; Overby v. Gordon, 13 App.D. 
C. 392 [aff 20 S.Ct. 603, 177 U.S. 214, 
44 L.Ed. 741]. 


Ga.—Oxford v. Oxford, 71 S.E. 883, 
136 Ga. 589; Stancil v. Kenan, 35 Ga. 
102; Potts v. House, 6 Ga. 324, 50 
Am.D. 329. 


Tll.— Bardell v. Brady, 50 N.E. 124, 
172 Ill. 420; Bevelot v. Lestrade, 38 
N.E. 1056, 153 Ill. 625; Taylor v. Cox, 
38 N.E. 656, 153 Ill. 220; Rigg v. Wil- 
ton, 13 Ill. 15, 54 Am.D. 419. 


Ky.—Higdon’s Heirs v. Higdon’s 
Devisees, 6 J.J.Marsh. 48; King v. 
King, 42 S.W. 347, 19 Ky.L. 868. 


Me.—Robinson y. Adams, 62 Me. 
369, 16 Am.R. 473; Ware v. Ware, 8 
Me. 42. 


Mass.—Mottau v. Mottau, 137 N.E. 
592, 243 Mass. 147; Crowninshield v. 
‘Crowninshield, 2 Gray 524; Brooks v. 
Barrett, 7 Pick. 94; Buckminster v. 
Perry, 4 Mass. 593; Blaney v. Sar- 
geant, 1 Mass. 335; Phelps v. Hart- 
well, 1 Mass. 71. 


Mich.—In re Mann’s Estate, 189 N. 
W. 991, 219 Mich. 695; Taff v. Hos- 
mer, 14 Mich. 309. 


Mo.—Patton y. Shelton, 40 S.W.(2d) 
706, 328 Mo. 631; Berkemeier v. Rel- 
ler, 296 S.W. 739, 317 Mo. 614; Mayes 
v. Mayes, 235 S.W. 100; Benoist v. 
Murrin, 58 Mo. 307; Harvey v. Sul- 
lens’ Heirs, 56 Mo. 372; Tingley v. 
‘Cowgill, 48 Mo. 291; Cravens v. Faul- 
coner, 28 Mo. 19. 


Neb.—Seebrock v. Fedawa, 46 N.W. 
650, 30 Neb. 424 [aff 50 N.W. 270, 
33 Neb. 413, 29 Am.S.R. 488]. 


N.H.—Patten v. Cilley, 42 A. 47, 
67 N.H. 520; Hardy v. Merrill, 56 N. 
H. 227, 22 Am.R. 441; Boardman v. 
Woodman, 47 N.H. 120; Probate Judge 
v. Stone, 44 N.H. 593. | 


N.Y.—In re Burnham’s Will, 194 N 
Y.S. 811, 201 App.Div. 621 [rev 189 
N.Y.S. 182, 115 Misc. 582]. 


N.C.—Syme v. Broughton, 85 N.C. 
367; Mayo v. Jones, 78 N.C. 402. 


Ohio.—Banning v. Banning, 12 Ohio 


St. 437; Brown vy. Griffiths, 11 Ohio 
St 329; Raudebaugh v. Shelley, 6 
Ohio St. 307. 


Tenn.—McBee v. Bowman, 14 S.W. 
481, 89 Tenn. 132. ° 

Tex.—Kennedy v. Upshaw, 1 S.W. 
308, 66 Tex. 442; Hudson v. Fuson, 
(Civ.App.) 15 S.W. (2d) 166. 

Va—Coalter's, Exr v. 
Gratt. (42 Va.) 18. 


W.Va.—kKerr v. Lunsford, 8 S.E. 
493, 31 W.Va. 659, 2 L.R.A. 668 and 


Bryan, 1 
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first will.7° 


note. 


“The party who affirms that a will 
was made has the primary burden of 
proof and the accompanying right to 
close.’”.» Probate Judge v. Stone, 44 N. 
Ei 5OSAG05S - 


“Tested by the rule as to the party 
against whom judgment would go if 
no evidence were introduced, the pro- 
ponent of a will has the opening and 
closing.” In re Mann’s Estate, 189 N. 
W. 991, 995, 219 Mich. 695. 


[a] MTlustration.—On a trial of the 
issue of devisavit vel non, where the 
caveator introduces proof, the pro- 
pounder is entitled to open and con- 
clude the argument, Oxford v. Ox- 
ford, 71 S.E. 883, 136 Ga. 589. 


71. U.S.—Carrico v. aren 5 F.Cas. 
No. 2,442, 3 Cranch C.C. 594 


Ark.—Tobin v. Jenkins, 29 Ark. 151; 
McDaniel v. Crosby, 19 Ark. 533. 


Ga.—Wood v. Davis, 131 S.E. 885, 
161 Ga. 690. 


Kan.—Rich v. Bowker, 25 Kan. 7. 


Md.—Stocksdale v. Cullison, 35 Md. 
3822; Edelen v. Edelen, 6 Md. 288; 
Townshend v. Townshend, 7 Gill 10. 


Mo.—Farrell’s Adm’r vy. Brennan, 32 
Mo. 328, 82 Am.D. 137. 


Mont.—In re Colbert’s Estate, 78 P. 
971, 80 P. 248, 31'Mont. 461, 107 Am. 
S.R. 439, 3 Amnn.Cas. 952; Farleigh 
v. Kelley, Maken OO; Oe Mont. 421, 63 
ER.AS 319: 


N.Y.—Matter of Hopkins’ Will, 
N.Y.S. 561, 97 App.Div. 126. 


Pa.—Blume v. Hartman, 
115 Pa. 32, 2 Am.S.R. 525. 


Utah.—In re Van Alstine’s Estate, 
72 P. 942, 26 Utah 1938. 


[a] Admission by amendment.— 
The caveator to a will can admit a 
prima facie case for the propounder, 
and have the right to open and con- 
clude; the caveatrix, having admit- 
ted in her amendment a prima facie 
case for the propounder, was entitled 
to open and conclude, and allowance 
of amendment was not error. Wood 
v. Davis, 131 S.E. 885, 161 Ga. 690. 


72. Patten v. Cilley, 46 F. 892 [er- 
ror) dism) "50 EY sony ples OcAs, o22i}s 
Moore v. Allen, 5 Ind. 521; In re 
Singleton’s Will, 8 Dana (Ky.) 315; 
In re Arledge’s Will, 90 S.E. 567, 172 
N.C. 563. 


89 


8 A. 219, 


73. Mottau v. Mottau, 137 N.BE. 
592, 243 Mass. 147; McBee v. Bow- 


man, 14 S.W. 481, 89 Tenn. 132; Hud- 
son v. Fuson, (Tex. Civ. App.) 15 S.W. 
(2d) 166, 168. 


[a] Such admission does not 
change affirmative of issue, or change 
the rights of the parties in the dis- 
cussion to be made before the court 
and jury. It simply dispensed with 
the production of proof, which would 
otherwise have been required of the 
proponent, and stood in its room and 


Discretion of court.7® 
holding that the right to open and close in a will 
contest rests largely in the discretion of the court,”‘ 
and that an error on this point will not warrant a re- 
versal, unless defendant is shown to have suffered in- 
jury in consequence.?§ 
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mal notice, he has not the right to open and close.’* 

On the trial of an issue on a petition to reject a for- 
mer and establish a subsequent will, the petitioner 
has the right to open and conclude, as against de- 
fendants attempting to maintain the validity of the 


There are authorities 


stead. McBee v. Bowman, 14 S.W. 


481, 89 Tenn. 132. 


{[b] To preserve simplicity of prac- 
tice the unbroken practice in will cas- 
es for the proponent to open and close 
should not be departed from, although 
the only issue framed for jury trial is 
that of undue influence or fraud. 
Mottau v. Mottau, 137 N.E. 592, 243 
Mass. 147. 


74. In re Mann’s Estate, 189 N.W. 
991, 219 Mich. 695; In re Murray’s 
Estate, 188 N.W. 381, 219 Mich. 70. 


[a] Oral admission insufficient.— 
Where the proponent of a will had the 
right to open and close, the oral state- 
ment of counsel for the contestant at 
the trial that they had not and did not 
deny the formal execution of the in- 
strument proposed for probate, and 
did not dispute the prima facie case 
of plaintiff, did not entitle the con- 
testant to open and close under Cir. 
Ct. Rules, rule 42 § 3. In re Mann’s 
Estate, 189 N.W. 991, 219 Mich. 695. 


75. Rogers v. Diamond, 13 Ark. 
474, Green v. Hewett, 118 S.W. 170, 
54 Tex.Civ. App. 534. 


[a] For example, where two wills 
were offered for probate, and the only 
issue was whether the second was a 
forgery, the party offering it had the 
right to open and close. Green v. 
Hewett, 118 S.W. 170, 54 Tex.Civ.App. 
534. 


76. As to opening and closing in 
trials generally see Trial § 69 text and 
notes 32-39. 


77. D.C.—Rich v. Lemmon, 15 App. 
1D HOR UTE 


Ill.—Bardell v. Brady, 50 N.E. 124, 
172 Ill. 420, 


Mich.—In re Mann’s Estate, 189 N. 
W. 991, 219 Mich. 695. 


Mo.—Harvey v. Sullens’ Heirs, 56 
Mo. 372. 


N.C.—In re Peterson’s Will, 48 S.E. 
561, 136 N.C. 13; In re Brown’s Will, 
140, S.E: 192, 194 NC. 5s3e 


[a] Tllustration.—Where devisees 
sue to establish a will, and the heirs 
file a cross bill to establish a revoca- 
tion thereof, it is in the discretion of 
the court to determine which should 
have the right to open and conclude. 
Bardell v. Brady, 50 N.E. 124, 172 Ill. 
420. 


{b] Permitting caveators to open 
and conclude argument to jury was 
within the court’s discretion, although 
the will had not been probated in 
common form. In re Brown’s Will, 
140 S.E. 192, 194 N.C. 583. © 


[c] Where both sides introduce 
evidence, the right to open and close 
is within the discretion of the court. 
In re Peterson’s Will, 48 S.E. 561, 
DIG UNO, 13. 


78. In re Mann’s Pstate, 189 N.W. 
991, 219 Mich. 695; Harvey v. Sullens’ 
Heirs, 56 Mo. 372; Farrell’s Adm’r vy. 
Brennan’s Adm’x, 32 Mo. 328, 82 


be 
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Waiver. One does not waive his right to open and 
close by waiving the right to introduce evidence 
eS base 

What attorney may close for contestants. Where 
an attorney for oue of two or more contestants has, 
with the consent of all, conducted substantially the 
whole trial on behalf of the contestants, he may 
properly be permitted to make the closing argument 
to the jury.*° 


In a suit to compel executcrs to probate a will 
it has been held erroneous to permit defendants to 
open and close.§1 


[§ 879] j. Reception of Evidence*?—(1) Intro- 
duction, Offer, and Admission of Evidence—(a) In 
General. Broadly speaking, in a proceeding in a 
court of probate on the contest of a will, the court 
should proceed and be governed by the same rules 
in respect of reception of evidence and mode of pro- 
ceeding as control in courts of common law,®* liber- 
al rules of procedure should be followed,®* and the 
court may exercise its discretion on questions of 
the remoteness of the evidence.*® In accordance 
with the general rules governing introduction, offer, 
and admission of evidence,®® it has been held that 
in a will contest evidence competent, material, or rel- 
evant’? should be admitted whether or not reference 


is made thereto in the trial statement;** that evi- 
dence may properly be excluded pending determina- 
tion of its competency;*® that the court should not, 
permit irrelevant cross-examination,®°® especially not 
where tending to create bias or prejudice;°* that 
reception of evidence as to a conceded fact is ordi- 
narily discretionary with the trial court;°? that 
remarks of a testator contradicting his will should 
be excluded;®* and that, where irrelevant evidence 
has been admitted, and a denial or reply thereto, it 
is proper thereafter to exclude further and cumu- 
lative evidence on the same matter.°* 


Compromise agreement, subsequently rescinded, is 
properly excluded from evidence in a will contest.°® 


Limiting number of witnesses. While no arbitra- 
ry limit can be placed on the number of witnesses 
and the amount of evidence offered on the main is- 
sues of a will contest,®® it has been stated that law- 
yers should help to limit the number of witnesses 
and the amount of testimony.?* 


Testimony produced at preliminary examination®® 
may properly be considered by the surrogate on a 
subsequent trial of the issues where he tries the case 
without a jury and presided at such prior examina- 
tion.°® But the record of an examination before tri- 
al does not perforce of the statute become part of the 


Am.D. 137; Pattee v. Whitcomb, 56 
A. 459, 72 N.H. 249; Boardman v. 
Woodman, 47 N.H. 120. 


79. Perry vy. Bland, 4 Ind. 297. 


80. Jenkins v. Weston, 86 N.E. 
955, 200 Mass. 488. 


81. Scarborough v. Edgar, 168 S.E. 
592,176 Ga. 574. 


82. In trials generally see Trial §§ 
113-245. 


Reception of will in evidence sce 
supra § 873. 


83. Barker v. Bell, 46 Ala. 216. 


84. In re Esterbrook’s Estate, 75 A. 
I ee Nits ASB 


85. Petefish v. Becker, 52 N.E. 71, 
176 Ill. 448, 4 Prob.Rep.Ann. 153; Mc- 
Laughlin v. Sheehan, 145 N.E. 259, 
250 Mass. 132; Howes v. Colburn, 43 
N.E. 125, 165 Mass. 385; Melanefy v. 
Morrison, 26 N.E. 36, 152 Mass. 473; 
May v. Bradlee, 127 Mass. 414. 


Court’s discretion as to admission 
of evidence on testamentary capacity 
see supra §§ 60, 71, 73. 


86. See Trial §§ 113-168. 


87. Admissibility of evidence see 
supra §§ 763-793. 


88. McFarland v. Clark, 8 Ohio 
App. 326 [aff 124 N.H. 164, 99 Ohio 
St. 100]. 

[a] Evidence of intemperance 
should not be excluded because no 
reference was made thereto in the 
trial statement, as “a party is not re- 
quired to state, nor is he limited by 
what he does state, as to what the 
evidence will be.” McFarland _ vy. 
Clark, 8 Ohio App. 326 [aff 124 N.E. 
164, 99 Ohio St. 100]. 


89. Brady v. Doherty, 149 N.BH. 198, 
253 Mass. 518. 


[a] Tllustration.—Where the sole 
issue was whether the testator’s will 
was procured by fraud or undue in- 
fluence of three of his sisters, exclud- 
ing the testimony of the sister con- 


testing the will respecting what her 
deceased mother had told her of a 
conversation between named sisters 
with the testator was held without 
error, where the judge stated that it 
might again be offered, if competent, 
and the offer was not renewed. Brady 
Pe Ae 149 N.E. 198, 253 Mass, 


$0. In re Weber’s Estate, 114 P. 
597, 15 CalsApp. 22/4. 
[a] No relation to any issue.—In 


a proceeding for revocation of probate 
of a codicil, the exclusion of a ques- 
tion asked a witness who had testified 
that the testator’s son called more 
frequently on*the testator than when 
the witness was first employed in the 
testator’s household as to whether he 
ever heard any loud talking going on 
in the room between the testator and 
such son was not error, where it was 
not suggested that such loud talking 
had any relation to any issue in the 
case, or that it was to be followed 
up or explained. In re Weber’s Es- 
tate, 114 P. 597, 15 Cal.App. 224. 


Lange v. Wiegand, 85 N.W. 


91. 
109, 125 Mich. 647. 


[a] TWlustrations.—(1) Where the 
sole beneficiary in a will testifies in a 
contest thereof, but her husband is 
not a witness, it is error to compel 
her to state on cross-examination 
how many times her husband has 
been arrested in the last seven years 
and since their marriage, and how 
many times she has been a witness 
for him, and whether she knew of his 
being arrested. Lange v. Wiegand, 85 
N.W. 109, 125 Mich. 647. (2) Where 
the sole beneficiary in a will testifies 
in a contest thereof, it is error to al- 
low her to be asked on cross-examina- 
tion whether, her brother and sister 
having received one thousand dollars 
or five hundred dollars each from her 
father, she thought it about right for 
her to take four thousand five hun- 
dred dollars or five thousand dollars. 
Lange v. Wiegand, supra. 


92. In re Mason’s Will, .72 A. 329, 


82 Vt. 160. 


93. Kalnis v. Waitek, 179 N.E. 860, 
SA Toe. 


[a] Tllustration.—Offer of proof 
that subsequent to making of will the 
testatrix made oral remarks which 
tend to vary its operation was held 
properly rejected. Kalnis v. Waitek, 
179 N.B. 860, 347 Ill. 253. 


94. Lewis vy. Martin, 98 So. 635, 
210 Ala. 401. 


[a] MDlustration.—Where, in a will 
contest, the proponent was allowed 
to give irrelevant evidence as to 
private transactions between himself 
and the contestant, by virtue of which 
the former sold a lot for the con- 
testant, and turned over to him the 
purchase money, and the contestant 
was allowed to testify that he never 
received the purchase money, the 
record reciting that the evidence was 
then closed, a subsequent ruling ex- 
cluding the proponent’s testimony in 
corroboration of his version will be 


sustained. Lewis v. Martin, 98 Se. 
635, 210 Ala. 401. 
95. Spence vy. Spence, 4 Watts 


(Pa.) 165. 


96. Robbins v. Fugit, 126 N.E. 321, 
189 Ind. 165; Conlee v. Taylor, 285 
Pe 85, 153 Tenn. 507, 48 A.L.R. 


[a] Court’s refusal to let con- 
testant introduce more than ten wit- 
nesses) on the question of the testa- 
tor’s sanity, which was the only ques- 
tion in the case, was reversible error. 
Conlee v. Taylor, 285 S.W. 35, 153 
Tenn. 507, 48 A.L.R. 940. 


97. Robbins v. Fugit, 126 N.E. 321, 
189 Ind. 165. 


98. See supra §§ 866, 867. 


99. In re Kane’s Will, 218 NiY-S: 
677, 218 App.Div. 841. 


[a] “Nothing was to be gained by 
repeating evidence with which every 
one concerned, including the surro- 
gate, was familiar.”” In re Kane’s 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 879-881] 


record at the trial,’ and it has been held that the tes- 
timony at his examination before trial of one not a 
subseribing witness may not be admitted at the trial 
for the purpose of contradiction.” 


Effect of admission. Evidence in support of the 
validity of a will has been said to inure to the bene- 
fit of every party.® 


[§ 880] (b) As to Execution of Will.‘ To entitle 
a will to probate its execution must be proved as 
required by law,® and admissions of due execution 
by the heirs will not dispense with the necessity of 
such proof.® 


Testator’s signature. Where it has not been prov- 
ed that the signature on certain papers is that of 
decedent, it is proper to exclude such papers when 
offered for the purpose of comparing the signatures 
thereon with that on the alleged will.? 


Offer to prove execution of destroyed will is prop- 
erly rejected where there is no proof of nor offer to 
prove the contents thereof.§ 


[§ 881] (c) As to Fraud, Undue Influence, and 
Testamentary Capacity.? Fraud. Where there is 
no allegation in the pleadings relating to fraud, the 
court may properly refuse the contestants’ offer of 


213 Ala. 178. 


Will, 218 N.Y.S. 677, 218 App.Div. 
841. [a] 


1. In re Serveira’s Will, 197 N.Y.S. 


WILLS 


Exclusion of signature card 
and check of deceased, relevant only 
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proof on such issue.?® 


Undue influence. Evidence of statements preju- 
dicial to the contestant made by others to the tes- 
tator are admissible to show the testator’s condition 
of mind and are not to be taken by the jury as evi- 
dence of the fact of undue influence,'1 and, where 
evidence of statements made to the testator prejudi- 
cial to the contestants is admitted only for the pur- 
pose of showing the mental condition of the testator 
in connection with a claim of undue influence, the 
court may properly limit the scope of the testimony 
by excluding evidence as to the truth or falsity of 
such statements.1? An offer to prove that the atti- 
tude of those accused of exercising undue influence 
was domineering is properly refused,'* since testi- 
mony of this character should be confined to what 
the witness heard and saw without characterization 
of the attitude by the witness.** Offers of evidence 
as to undue influence are properly refused where the 
evidence offered is too remote.*® 


Evidence as to testamentary capacity may proper- 
ly be excluded where cumulative in character,'® or 
where not sufficiently shown to be material to the 
issue of mental capacity.17 Where a question as 
to testamentary capacity apparently ealls for ex- 


and prejudice against the contestant, 
the truth or falsity of such state- 
ments being rightly excluded. Brady 


893, 119 Misc. 642 [aff 200 N.Y.S. 464, 
205 App.Div. 686]. 


2. In re Serveira’s Will, supra. 


[a] Illustration.—Where the tes- 
timony of one called as a subscrib- 
ing witness to a will showed that he 
did not act as a subscribing witness, 
the latitude allowed to one calling a 
subscribing witness does not exist, 
and it was proper in a contested pro- 
bate proceeding to exclude his testi- 
mony taken on examination under 
Surrogate Ct. Act § 141, when such 
testimony was offered by the con- 
testant solely for the purpose of con- 
tradiction. In re Serveira’s Will, 197 
N.Y.S. 898, 119 Misc. 642 [aff 200 N.Y. 
S. 464, 205 App.Div. 686]. 


3. Ray v. Westall, 183 S.W. 629, 
267 Mo. 130. 


[a] Dlustration—A will must 
stand or fall as a whole, so evidence 
in support of the testator’s sanity 
and the validity of a will inures to the 
benefit of every party. Ray v. West- 
all, 183 S.W. 629, 267 Mo. 130. 


4. Admissibility of evidence see 
supra §§ 763-793. 


5. Barksdale v. Davis, 22 So. 17, 
114 Ala. 623; Rash v. Purnel, 2 Del. 
448; Carthage Development Co. v. 
euehmnn, 166 NeY-S: 483, 101 Misc. 
ie 


6. Carthage Development Co. v. 


Cushman, supra. 
[a] Illustration. — Where surro- 
gate, in proceedings for probate of 


will, failed to cause subscribing wit- 
nesses to be examined and their tes- 
timony reduced to writing under oath, 
as required by statute then in force 
(L. [1837] c 460 §§ 10, 11, 17), he ac- 
quired no jurisdiction, although all 
heirs, by admission, conceded that the 
will was properly executed, and the 
will could not be probated on such ad- 
missions. Carthage Development Co. 
Mg Cushman, 166 N.Y.S. 4838, 101 Misc. 
Ue 


7. Massey v. Reynolds, 104 So. 494, 


for purpose of comparing signature 
on instrument purporting to be the 
will, was proper, in the absence of a 
showing of the genuineness of the 
signatures on such card and check. 
Massey v. Reynolds, 104 So. 494, 213 
Ala. 178. 


8. Higgins v. Peterson, 274 P. 186, 
150 Wash, 620. 


9. Admissibility of evidence as to: 


Fraud and undue influence see supra 
§§ 457-464. 


Testamentary capacity see supra §&§ 
78. 


1G. Kalnis v. Waitek, 179 N.E. 860, 
347 Ill. 253. 


[a] Ilustration—Where the sole 
question raised by the pleadings is 
whether the instrument was a last 
will, offer of proof to show that the 
beneficiary had fraudulently procured 
the making of the will was properly 
rejected. Kalnis v. Waitek, 179 N.E. 
860, 347 Ill. 2538. 


11. Brady v. Doherty, 149 N.E. 198, 
253 Mass. 518. 


[a] Tlustration.—Where the sole 
issue was whether the testator’s will 
was procured by fraud or undue in- 
fluence of three of his sisters, limit- 
ing testimony of sister contestant as 
to scope and effect of declarations 
made by the testator to her, both be- 
fore and after execution of the will, 
and ruling that declarations so made 
were not to be taken by the jury as 
evidence of the fact that the sisters 
had tried unduly to influence the 
testator, but only to show his state of 
mind, was proper. Brady v. Doherty, 
149 N.E. 198, 253 Mass. 518. 


12. Brady v. Doherty, supra. 


{a] TIllustration.—Where the sole 
issue was whether the will was pro- 
cured by fraud or undue influence of 
the contestant’s sisters, there was 
no error in limiting evidence of state- 
ments to the testator by the sisters 
for the purpose of causing hostility 


v. Doherty, 149 N.E. 198, 253 Mass. 
518. 


13. Brady v. Doherty, supra. 
14. Brady v. Doherty, supra. 


[a] Jury to determine character 
of attitude.—Where the sole issue 
was whether the testator’s will was 
procured by fraud or undue influence 
of three of his sisters, offer to prove 
that attitude of sisters toward the 
testator was nagging ana domineer- 
ing was rightly excluded, it being 
for the jury to determine whether 
conduct was domineering. Brady v. 
Doherty, 149 N.E. 198,:253 Mass. 528. 


15. .McLoughlin v. Sheehan, 145 N. 
BE. 259, 250 Mass. 132. 


[a] TIllustration.—On refusal by 
trial judge, on question of undue in- 
fluence, to admit conversation with 
the testatrix in 1917, offer made to 
show that some time between 1917 
and 1921 the testatrix made a cer- 
tain statement was properly excluded 
as not being directed to time at which 
the witness had knowledge and relat- 
ing to time subsequent to execution 
of will, and at best remote. Mc- 
Loughlin v. Sheehan, 145 N.E. 259, 
250 Mass. 1382. 


Ue cep aae v. Eckstine, (Md.) 163 


[a] Where witness had already 
testified on the matter, excluding tes- 
timony whether the testator’s mental 
condition had changed during desig- 
nated period preceding execution of 
will was not error. Collins v. Eck- 
stine, (Md.) 163 A. 698. 


17. In re Hayes’ Estate, 238 N.W. 
245, 255 Mich. 338. 


fa] MDlustration. — Testimony in 
will contest as to the testator’s re- 
fusal to permit burial of his sister 
on family lot was properly excluded 
as against contention that it was ma- 
terial to alleged delusions, in the ab- 
sence of definite statement of exact 
delusions relied on. In re Hayes’ Is- 
tate, 238 N.W. 245, 255 Mich. 338. 
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pression of an opinion by a witness not qualified to 
express such opinion, the contestant may not com- 
plain of a ruling excluding such evidence where he 
fails to make clear to the trial judge that the question 
calls for other and competent evidence.'® 


[§ 882] (2) Order of Proof, Rebuttal, and Re- 
While some pre- 
scribed order of proof in contested probates con- 
dueted with juries is essential,?® and statutory re- 
quirements must be observed,”* the order of proof is 
largely within the discretion of the trial court.?? 
Generally speaking, the proponent should offer in 
chief the evidence necessary to make a prima facie 


opening Case!°—(a) In General. 


18. Boston Safe Deposit & Trust 
‘Co. v. Bacon, 118 N.E. 906, 229 Mass. 
585. 


[a] Mlustration.—The contestant 
of will should have made plain the 
purpose of question to physician as 
to the testatrix’s mental development, 
if she did not wish to abide by ruling 
excluding testimony on the ground 
that the question called for opinion, 
not for conclusions of fact from ob- 
servation. Boston Safe Deposit & 
Trust Co. v. Bacon, 118 N.E. 906, 229 
Mass. 585. 


- 19. In trials generally see Trial §§ 
169-187. 


20. In re Vetter’s Will, 158 N.Y.S. 
450, 95 Misc. 63. 


21. In re Estate of McDonald, 47 
IN Be) 3709. 


[a] Under statutes providing that 
the first evidence shall be directed to 
establishing the will, it is beyond the 
power of the judge to order that the 
proponents or petitioners shall be 
called first and cross-examined as to 
the contents of the petition, the 
judge’s duty being first to hear suf- 
ficient evidence to establish prima fa- 
ecie the validity of the will. In re 
Estate of McDonald, 47 N.B. 379. 


22. Ala.—Conoly v. Gayle, 61 Ala. 
116. 


Cal.—In re Morrison’s Estate, 242 
P. 939, 198 Cal. 1; In re Relph’s Hs- 
tate’ 221  P.es61,) 192, Cal. 451: (In re 
Seuthis Estate, 171 P. 289, 176 Cal. 
729. 


D.C.—Lewis v. American Security 
Sree. @or, 56 Appib.C. 258,0289 ia. 
916. 

Ind.—Harbison v. Boyd, 96 N.E. 587, 
177 Ind. 267. 

Iowa.—In re Renne’s Will, 189 N.W. 
776, 194 Iowa 938. 


Miss.—Smith v. Young, 99 So. 370, 
134 Miss. 738. 


Mo.—Meyers v. Drake, 24 S.W.(2d) 


116, 324 Mo. 612; Rankin v. Rankin, 
61 Mo. 295. 

N.J.—In re Lewis’ Will, 2 N.J.L.J. 
39. 


N.Y.—In re Vetter’s Will, 158 N.Y. 
Ss. NEO, 95 Misc. 63. 


Okl.—In re Stires’ Will, 219 P. 695, 
92 Okl. 276. 


Tex.—Plunkett v. Simmons, 
A.) 638 S.W.(2d) 313. 


Vt.—In re Mason’s Will, 72 A. 329, 
82 Vt. 160. 


Va.—Hentz v. Wallace’s Adm’r, 
S.E. 389, 153 Va. 437. 


W.Va.—Kerr v. Lunsford, 8 
493, 31 W.Va. 659, 2 L.R.A. 668. 


Wis.—Stetson v. State, 235 N.W. 


(Civ. 
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case,?° as by proving the factum of the will,?* as by 
formal proof of execution,?®> and may then rest or 
introduce other evidence,?* 
should put in his case,?? and, after the contestant 
has introduced his evidence, the proponent has the 


then the contestant 


right to offer evidence in rebuttal,?* or to introduce 


of the will.?° 


539, -204 Wis. 250 (recognizing rule 
in perjury prosecution). 


[a] “As a general rule, the order 
of introducing evidence upon the trial 
of a cause is a matter which lies in 
the sound discretion of the trial 
court.” Meyers v. Drake, 24 S.W.(2da) 
116, 121, 324 Mo. 612. 


[b] Anticipating contestant’s case. 
—It was discretionary with the court 
to receive all of a conversation by the 
testatrix that was admissible on any 
of the issues, although part of it an- 
ticipated the contestant’s case. In re 
Mason’s Will, 72 A. 329, 82 Vt. 160. 


[ec] Beading letters on rebuttal. 
Where a witness for caveatees had 
identified certain letters which were 
read to the jury by counsel for the 
caveatees, it was within the discre- 
tion of the trial court, and not error, 
to require counsel for the caveators 
to wait until the rebuttal stage of the 
case before reading the other letters 
to the jury. Lewis v. American Se- 
curity & Trust Co., 53 App.D.C. 258, 
289 EF. 916. 


[d] Where loss of written instru- 
ment is sought to be proved, its loss 
should be shown, as a general rule, 
before allowing evidence of its con- 
tents; but it rests in the sound dis- 
cretion of the lower court to modify, 
or change, the rule in a particular 


case; and the exercise of that discre- 
tion is not revisable. Conoly v. Gayle, 
61 Ala. 116. 


[e] Where issues on will contest 
are tried to court, the order of intro- 
ducing testimony is within the sound 
discretion of the court, and the judg- 
ment will not be disturbed unless 
there was an abuse of discretion re- 
sulting in a miscarriage of justice or 
violation of a constitutional or stat- 
utory right to the prejudice of the 
complaining party. In re Stires’ Will, 
a9 BP. 695,92 Ol. 276; 


[f] Abuse of discretion not shown. 
—In a will contest, the court did not 
abuse discretion in requiring the con- 
testants to introduce evidence to over- 
come the proponents’ prima facie case 
made by attesting witnesses and then 
allowing the proponents to offer evi- 
dence in rebuttal of the contestants’ 
evidence, as the proponents had the 
right to open and close with their evi- 
dence. Meyers y. Drake, 24 S.W.(2d) 
116, 324 Mo. 612. 


23. Dial v. Welker, 163 
332 Ill. 509; Kimber v. Kimber, 148 
N.E. 293, 317 Tie 5603 Meyers Ws 
Drake, 24 S.W.(2d) 116, 324 Mo. 612; 
Ue re Hstate of McDonald, 47 NB. 


24 %In re Sperb’s Will, 130 N.Y.S. 
122, 71 Misc. 878, 8 Mills Surr. 81. 


25. Lareau v. Lareau, (Mo.) 208 
S.W. 241. 


N.E. 772, 


such further proof as he may care to offer in support 
In the exercise of its discretion the 
court may require the party on whom the burden of 
proof rests, in the first instance, to produce all the 
proof he proposes to offer in support of his allega- 
tion, and after his adversary has closed his proof 
may restrict him to adducing proof rebutting the 
proofs given by his adversary,®° although in some 


26. Smith v. Young, 99 So. 370, 134 
Miss. 738. 


[a] Tllustration.—After making 
out a prima facie case by offering a 
will for probate in solemn form and 
proving its execution by two sub- 
scribing witnesses, the proponents 
may either rest their case or intro- 
duce other evidence relative ito the 
issue. Smith vy. Young, 99 So. 370, 134 
Miss. 738. 


27. Meyers v. Drake, 24 S.W.(2d) 
116, 324 Mo. 612; Lareau v. Lareau, 
(Mo.) 208 S.W. 241; In re Sperb’s 
Will, 880. NiY.S:<122, 71 Mise. 3735S 
Mills Surr. 81. 


28. Harbison v. Boyd, 96 N.E. 587, 
177 Ind. 267; Patton v. Shelton, 40 
S.W.(2d) 706, 328 Mo. 681; Kaechelen 
v. Barringer, (Mo.) 19 S.W.(2d) 1083 
Lareau v. Lareau, (Mo.) 208 S.W. 241. 


[a] Illustrations.—(1) Requiring 
the proponents of a will, the admis- 
sion of which to probate is contested, 
to make a prima facie case only, in 
the first instance, on the material 
questions raised by the pleadings, 
then requiring the objector to give 
her evidence on all the grounds of 
contest, and then permitting the pro- 
ponents to rebut this by evidence sus- 
taining the will against the assault 
of the objector’s evidence, is in ac- 
cordance with the rule in contests be- 
fore probate, or, in any event, within 
the discretion of the court as to the 
order of admission of evidence. Har- 
bison v. Boyd, 96 N.E. 587, 177 Ind. 
267. (2) After the contestants have 
introduced evidence to overthrow pri- 
ma facie case, the proponents may in- 
troduce further evidence to show the 
testator’s sanity and to disprove oth- 
er grounds of contest. Kaechelen y. 
Barringer, (Mo.) 19 S.W.(2d) 1033. 


29. In re Sperb’s Will, 130 N.Y.S. 
122, 71 Mise. 378, 8 Mills Surr. 81. 


[a] Illustration.—In proceedings 
for the probate of a will in the surro- 
gate’s court in New York, where there 
is a contest, the practice is to confine 
the proponent’s evidence in the first 
instance to the fact of the execution 
of a will, then to permit ‘the contest- 
ants to offer proof in-support of their 
Objectiong, and ithen to allow intro- 
duction of such proof as the propo- 
nents may offer in its support. In re 
Sperb’s Will, 180 N.Y.S. 122, 71 Misc. 
878, 8 Mills Surr. 81. 


gee Del.—Chandler v. Ferris, 1 Del. 


Ill.—Craig v. Southard, 35 N.E. 361, 
P48" T1037. 


Mo.—Rankin v. Rankin, 61 Mo. 295. 


pe Smart oi Site Will, 10 Abb.Pr.N.S. 


W.Va.—Kerr v. Lunsford, 8 
493, 81 W.Va. 659. 2 L.R.A. 668. 


S.E. 
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cases it has been held proper for the proponents to 
rest after making a prima facie case, and then, aft- 
er the contestants have offered their evidence against 
the validity of the will, to offer other evidence to 
sustain the will as well as evidence in rebuttal of 
the evidence of the contestants.*t Furthermore, in 
the exercise of a sound discretion, the court may re- 
open a case, and permit either party to introduce 
evidence out of the regular order, or to recall a wit- 
ness who has already testified,?? or may refuse to do 
so.3° This rule has its most frequent application 
where the party having the burden has overlooked 
testimony in presenting his main ease and is allowed 
to introduce it at a later stage of the proceedings,*+ 
as by allowing an oversight in evidence to be sup- 
plied on rebuttal;*> but it is not held broad enough 
to permit the opposing party to go beyond the ap- 
propriate limits of cross-examination and introduce 
new matter pertaining solely to his defense.?® Any 
competent evidence may be admitted on rebuttal to 
explain, repel, counteract, or disprove the adver- 
sary’s proof,?7 and incompetent evidence is properly 


[a] Held rebuttal evidence.— 
Where the contestants’ evidence tend- 
ed to show that the testator depended 
on his wife in business matters, the 
proponents were authorized to prove 
in rebuttal that on one occasion he 
reproved her in witness’ presence for 


298, 42 S.C. 436. 
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S.C.—Marshall v. Marshall, 20 S.E. 
pene ours v. Swaney, 7 Heisk. 


Tex.—Mattfeld v. Huntington, 43 S. 
Wino, el eexc@ 1a ADD eile. 
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excluded.?8 


Admission of documentary evidence on rebuttal. 
While it is proper for a trial court to admit, on rebut- 
tal, documents which are competent and which could 
not be introduced in chief,*® their admission or ex- 
clusion is a matter resting largely within its discre- 
tion.*° 


Where contestant is regarded as plaintiff under 
statutory provisions, and the proponent as defend- 
ant, the latter’s offer of evidence in chief may not be 
objected to on the ground that it is not proper re- 
buttal evidence.*? 


In jurisdictions having separate proceedings as 
to probate and contest it has been held that the court 
may, in its discretion, require the proponents to make 
formal proof of the execution of the will before pro- 
ceeding with the contest,#? or after hearing issues 
on the contest;** although the court has power to 
require the contestant to prove his interest in the es- 
tate before proceeding with the contest,** it is not 


526, 320 Ill. 577. (2) Exclusion in re- 
buttal of evidence as to the manner 
of the testator’s walking the year fol- 
lowing execution of the will was not 
error. Miller v. Ahrbecker, supra. 


39. Kimber v. Kimber, 148 N.E. 
293, vols 2564 


interfering in a business matter_he 
was conducting. In re Smith’s Will, 
92.A. 223, 88 Vt. 259. 

31. U.S.—Throckmorton v. Holt, 21 
S.Ct. 474, 180 U.S. 552, 45 L.Ed. 663. 
Del.—Davis v. Rogers, 6 Del. 44. 

Tll.—Buchanan vy. McLennan, 105 
T1356. 5 

Ky.—Folks v. Folks, 54 S.W. 837, 
107 Ky. 561, 21 Ky.L. 1275;— King v. 


King, 42 S.W. 347, 19 Ky.L. 868; Wat- 
son v. Warnock, 5 Ky.L. 520. 
Mich.—Taff v. Hosmer, 14 Mich. 


309. 
Minn.—In re Bike me ee Will, 42 N. 
W. 286, 40 Minn. 371. 


Miss.—Smith v. Young, 99 So. 370, 
134 Miss. 738; Sheehan v. Kearney, 
21 So. 41, 82 Miss. 688, 35 L.R.A. 102. 


N.H.—Pattee v. Whitcomb, 56 A. 
459, 72 N.H. 249. 

N.Y.—Taylor’s Will, 10 Abb.Pr.N. 
S. 300. 


Ohio.—Runyan vy. Price, 15 Ohio St. 
1,,86 Am.D. 459. 


W.Va.—Kerr v. Lunsford, 
493, 31 W.Va. 659, 2 L.R.A. 668; 
ney v. Ferrell, 4 W.Va. 729. 


Eng.—Faldo v. Lovett, 77 L.T.Rep. 
N.S. 220. 


[a] Illustration.—Where the pro- 
ponents not only introduced the sub- 
scribing witnesses to prove due exe- 
cution of the will, but also other wit- 
nesses on the issue submitted to the 
jury, after the contestants have in- 
troduced their testimony, the court 
may, in its discretion, in the interest 
of justice permit the proponents to 
introduce other testimony sustaining 
their contentions, although it be not 
strictly rebuttal testimony. Smith v. 
Young, 99 So. 370, 184 Miss. 738. 


32. Ky.—Underhill v. Underhill’s 
Adiatty 29paSaw. 6385 6 Ky. OL; 
Morris v. Morton’s Ex’ rs, 20 S.W. 287, 
14 Ky.L. 360. 


N.Y.—Martinhoff v. Martinhoff, 81 
N.Y. 641; Matter of Beck’s Will, 39 
N.Y.S. 810, 6 App.Div. 211 [aff 49 N. 
E. 1093, 154 N.Y. 750]. 


8 S.E. 
For- 


33. Fuller v. Williams, 264 P. 77, 
125 Kan. 154; McDonald v. McLendon, 
91 (Ssh LOM STNG 1702) Ann. Cas: 
1918A 1068; Murrell v. Rich, 175 S. 
W. 420, 131 Tenn. 378. - 


[a] Ellustration.—In a will con- 
test, privilege to recall witness to of- 
fer testimony at close of rebuttal evi- 
dence of propounders could not be 
exercised by the caveators without 
the consent of the trial court. Mc- 
Donald v. McLendon, 91 S.E. 1017, 173 
N.C. 172, Ann.Cas.1918A 1063. 


[b] Abuse of discretion shown in 
refusal to reopen case to admit addi- 
tional and newly discovered evidence. 
Barry v. Walker, 137 So. 711, 103 Fla. 
533. 


[c] Abuse of discretion not shown 
in refusal to reopen case to admit fur- 
ther evidence. Fuller v. Williams, 
2640. Wi, L225. Kane 154M unr elle iv. 
Rich, 175 S.W. 420, 131 Tenn. 378. 


34. Burk v. Reese, 121 N.W. 1016, 
143 Iowa 496; Titus v. Gage, 39 A. 
246, 70 Vt. 13. 


ri Titus v. Gage, 39 A. 246, 70 Vt. 


36. Burk v. Reese, 121 N.W. 1016, 
143 Iowa 496. 


o7. Fast v. Karter, 118 So. 547; 218 
Ala. 


[a] Tllustration—Where an at- 
testing witness stated, on cross-ex- 
amination in a will contest, that cer- 
tain other properties were ‘mentioned 
in the will at the time it was read 
and executed, it was proper, on rebut- 
tal, to ask him if these other proper- 
ties were not mentioned as having 
been transferred by other instru- 
ments, and to ask the other subscrib- 
ing witness whether any part of the 
will had been taken out. Hast v. Kar- 
ter, 118 So. 547, 218 Ala. 366. 


38. Miller v. Ahrbecker, 151 
526, 320 Ill. 577. 


[a] For example (1) exclusion in 
rebuttal of letters. and evidence of 
treatment of the testator’s mother, 
in the absence of evidence of the tes- 
tator’s knowledge thereof, was noi er- 
ror. Miller v. Ahrbecker, 151 N.E. 


N.E. 


40. Kimber v. Kimber, supra. 


[a] Admission or exclusion, on re- 
buttal, of former will and certain let- 
ters and written statements of dece- 
dent not introducible in chief was 
largely within the trial court’s discre- 
tion, and under the facts there was 
no abuse of discretion in excluding 
such documents. Kimber v. Kimber, 
148 N-B293) 317 Te 561, 


41. In re Stires’ Will, 219 P. 695, 92 
Okl. 276. 
[a] Tlustration.— Where the pro- 


bate of a will is contested, the con- 
testant is plaintiff, under Rev. L. 
(1910) § 6210, and, when he offers 
proof in support of his grounds of 
opposition, the proponent may offer 
proof in defense, and the same can- 
not be objected to as improper rebut- 
tal testimony. In re Stires’ Will, 219 
PS Oooo a Oli ibe 


42. In re Relph’s Estate, 221 P. 
361, 192 Cal.-4513 “In re Smith’s Bs- 
tate, Tl Re 289-1766 Cale 7205 Inmre 
McDermott’s Estate, 82 P. 842, 148 
Cal. 243% 


43. In re Relph’s- Estate, 
BOL LO 2. Cain ed Sie 


[a] For example, in a will contest, 
the order of proof rests in the court’s 
discretion, and it may direct prelimi-. 
nary proofs on the petition for pro- 
bate to be made either before or aft- 
er hearing issues on the contest. In 
Fe aes Estate, 221 P. 361, 192 Cal. 


44. In re Smith’s Estate, 171 P. 
289, 176 Cal. 729; In re Land’s Estate, 
137 RP. 246, 247, 166 Cal.~538>— In’ re 
Edelman’s Estate, 82 P. 962, 148 Cal. 
233, 113) AYniS, Rio 28. 


“It is within the discretion of the 
court to control the order of proof and 
require the contestant first’ to estab- 
lish his interest.” Estate of Wicker- 
Sham, VG PR) S11 O15 3 CalerG0srrode 
[quot In re Land’s Estate, supra]. 


[a] TIllustration.—Under Code Civ. 
Proc. §§ 1307, 1327, providing that 
only an interested party may main- 
tain a contest to an alleged will, be- 
fore or after probate, on contested 
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bound to do so.*5 


Interveners may properly be required to put in 
their evidence before that of one defending the will 
against a contest, where the interest of interveners 
is in accord with that of plaintiff contestant.*® 


[§ 883] (b) Forgery. Where a will is contest- 
ed on the ground of forgery, the proponent should 
introduee in chief his evidence as to the genuineness 
of the signatures of the testator and deceased wit- 
nesses to the will,*#? and in its discretion the trial 
court may refuse to permit him to offer additional 
affirmative proof on rebuttal.t® Refusal to reopen 
the case to admit newly discovered evidence on an 
issue of forgery has been held an abuse of discre- 
tion.*® 


[§ 884] (c) Testamentary Capacity and Undue 
Influence. Whether or not a will is attacked on the 
ground of lack of testamentary capacity, the propo- 
nents must offer proof of the sanity of the testator.°° 
Where the will is contested on the ground of testa- 
mentary incapacity or undue influence, the usual 
practice is to require the proponent in the first in- 
stance to prove the factum®! or validity®? of the 
will, as by showing its due and formal execution,** 
the testator’s age,°* mental competency,°®> and free- 
dom from restraint;>*® after which the contestant 


probate or contest of will after pro- 


pate, the court may require the con- N.Y. 


‘WILLS 


499, 51 ae 636 (aff 22 N.E. 1130, 117 
] 
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offers his evidence in support of his allegations of 
unsoundness of mind,®? or undue influence;®* and 
the propounders may in rebuttal introduce their tes- 
timony to show capacity®® and the absence of undue 
influence.°° Where the contestants offer no evidence 
to support their claim of undue influence, testimony, 
if admissible merely to rebut such claim, should be 
excluded.®! The practice differs on the question of 
whether the proponent, after the contestant has put 
in his case, is limited to strictly rebuttal evidence or 
can put in other and additional evidence in support 
of the will.62 Under the practice prevailing in cer- 
tain jurisdictions the proponent should offer in chief 
not only the evidence making a prima facie case,°* 
but also all other evidence relating to the issue of 
testamentary capacity,®* and, if he fails to do so, 
the court may, in.its discretion, exclude corrobora- 
tive evidence offered on rebuttal,®® and the propo- 
nent should not be permitted to introduce part of his 
evidence in chief before and part after the contestant 
has introduced his evidence.®* In other jurisdic- 
tions the practice is to permit the proponent to eall 
one or more of the subscribing witnesses, establish 
a prima facie case as to execution and mental ¢a- 
pacity, then rest, and on rebuttal produce such fur- 
ther evidence of mental capacity or lack of undue 
influence as he may desire.°7 


64. Dial v. Welker, 163 N.E. 772, 
332 Ill. 509; Kimber v. Kimber, 148 
IN-E., 2/93; 317 PES Ors Donovan v. 


testant to establish his interest before 
proceeding with the trial of the other 
issues. In re Land’s Estate, 137 P. 
246, 166 Cal. 538. 


45. In re Smith’s Estate, 
239, 176 (Cal.~ 729: 


46. Plunkett v. Simmons, 
Civ.App.) 63 S.W.(2d) 313. 


[a] Proper exercise of discretion. 
—In a suit to contest will in which 
defendants denied that either plain- 
tiffs or interveners were related to 
deceased, requiring interveners to 
produce their evidence prior to the 
introduction of evidence by defend- 
ants was not an abuse of discretion. 
Plunkett v. Simmons, (Tex.Civ.App.) 
63 S.W.(2d) 3813. 


47. In re O’Connor’s 
W. 570, 101 Neb. 617. 

48. In re O’Connor’s Estate, supra. 

49. Barry v. Walker, 137 So. 711, 
103 Fla. 533. 

50. Berkemeier v. Reller, 296 S.W. 
739, 317 Mo. 614; Mayes v. Mayes, 
(Mo.) 235 S.W. 100. 

51. In re Gedney’s Will, 
Seay. 

52. Denny v. Hicks, 2 S.W.(2d) 139, 
222 Mo.App. 1206. 


171 P. 


(Tex. 


Estate, 164 N. 


142 N.Y. 


53. Lareau v. Lareau, (Mo.) 208 S. 
W. 243; In re Gedney’s Will, 142 N. 
Y.S. 157; Ramsdell v. Viele, 16 IN. 


Y.St. 281, 6 Dem.Surr. 244 [aff oN: 
Y.S. 499, 51 Hun 636 (aff 22 N.E. 1130, 
117 N.Y. 636) ]. 


54. Ramsdell v. Viele, supra. 


55. Hall v. Hall, 155 S.W. 755, 153 
Ky. 379; In re Gedney’s Will, 142 N. 
Y.S. 157; Ramsdell v. Viele, 16 N.Y. 
St. 281, 6 Dem.Surr. 244 [aff 3 N.Y.S. 
499, 51 Hun 636 (aff 22 N.E. 1130, 117 
N.Y. 636) ]. 


56. Hall v. Hall, 155 S.W. 755, 153 
In re Gedney’s Will, 142 N. 
Ramsdell v. Viele, 16 N.Y. 
St. 281, 6 Dem.Surr. 244 [aff 3 N.Y.S. 


Lc 


970 -Halliv. Hall, 155) 0S.Ws woos) Loe 
Ky. 379; In re Enyart’s Estate, 230 
N.W. 781, 180 Minn. 256; Denny v. 
Hicks, 2 S.W.(2d) 139, 222 Mo.App. 
1206; In re Gedney’s Will, 142 N.Y. 
Sb sRamsdellt va Viele; il6e IN. Y. 
St. 281, 6 Dem.Surr. 244 [aff 3 N.Y.S. 
499, 51 Hun 6386 (aff 22 N.E. 1130, 117 
N.Y. 636).]5 


58, Halliy, Hall 155 Sow..u50, Los 
Ky. 379; Denny -v. Hicks, 2 S.W.(2d) 
139, 222 Mo.App. 1206. 


59. O’Day v. Crabb, 109 N.E. 724, 
26m Teen alta. cela lll pba Save 
755, 153 Ky. 379; Ramsdell v. Viele, 
16 N.Y.St. 281, 6 Dem.Surr. 244 [aff 
3 N.Y.S. 499, 51 Hun 636 (aff 22 N.E. 
TUS OF dl Rem dNe Yen O30: te 


[a] Where evidence of proponents 
in rebuttal was designed to meet that 
produced by contestants, and while it 
had a bearing on the mental capacity 
of the testatrix was not of such a na- 
ture as should have been anticipated 
by the proponents, it was proper re- 
buttal, and the court did not err in 
admitting it as such. O’Day v. Crabb, 
109 N.E. 724, 727, 269 Ill. 123: 


60. Davis v. Babb, 125 N.E. 4038, 
190 Ind. 173; Hall vy. Hall, 155 S.W. 
Tbb, 163, Kye 39. 


[a] Tllustration.—In a suit to set 
aside a will on the ground of undue 
influence, it was not error to permit 
a witness in rebuttal to deny propo- 
nent’s statements as to whether he 
and the ttestatrix were to be married. 
Davis v. Babb, 125 N.E. 403, 190 Ind. 
iis 


61. Kveton v. Keding, (Tex.Civ. 
App.) 286 S.W. 673 (where, however, 
testimony was admissible on other 
grounds). 


62. See infra text and notes 63-67. 
68. Dial v. Welker, 163 N.E. 772, 


332 Ill. 509; Kimber v. Kimber, 148 
N.& 298,. 317 ll, 561; Donovan vy. 
1, 295 Tl. 


St. Joseph’s Home, 129 N.E. 
125. 


St. Joseph’s Home, 129 N.E. i, 295s 


oe 


[a] “It is the duty of the propo- 
nent of a will to offer in chief, not 
only the evidence making a prima fa- 
cie case, but all other evidence relat- 
ing to the issue of testamentary ca- 
pacity.” Donovan v. St. Joseph’s 
Home, 129 N.E. 1, 4, 295 Ill. 125. 


65. Kimber v. Kimber, 148 N.E. 
293s todve Ll 56s / 


[a] TIllustration._-Exclusion of 
testimony of witnesses as to sound- 
ness of mind of the testatrix, offered 
as rebuttal, was not abuse of discre- 
tion, where the testimony would 
merely have been corroborative of 
appellants’ case in chief. Kimber v. 
Kimber, 148 N.E. 293, 317 Ill. 561. 


[b] Evidence held properly admit- 
ted because of rebuttal charaocter.— 
tonne v. Crabb, 109 N.E. 724, 269 Ill. 


66. Hall v. Hall, 155 S.W. 755, 1538 
Ky. 379. 
67. Conn.—Appeal of Gilman, 161 


A. 845, 115 Conn. 724. 


‘Minn.—In re Enyart’s Estate, 230 
N.W. 781, 180 Minn. 256. 


Mo.—Berkemeier y. Reller, 296 S. 
W. 739, 317 Mo. 614; Mayes v. Mayes, 
235 S.W. 100; Smith-v. Williams, 221 
S.W. 360. 


N.Y.—In re Gedney’s Will, 142 N.Y. 
S. 257: 


Va.—-Hentz v. Wallace’s Adm’r, 150 
S.E. 389, 153 Va. 437. 


[a] Bulk of evidence.—In a con- 
test of a will on the ground of lack 
of mental capacity, the court did not 
err in permitting the proponent to 
introduce formal proof of the execu- 
tion of the will and mental compe- 
tency of the testatrix, and later, and 
after the contestants had closed their 
testimony on the issue of the capaci- 
ty of the testatrix, admitting the bulk 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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State of evidence as affecting admission. In the 
exercise of its discretion,®® the court may properly 
require the contestants to offer substantial evidence 
on the main question of mental incapacity before 
admitting other evidence in respect of such issue,*® 
and, until other competent proof of undue influence 
is produced, it is proper to exclude declarations of 
the testator showing the effect of the alleged undue 
influence.?° 


Testimony of experts as to the testator’s capacity 
may properly be introduced by the proponent on 
rebuttal,*+ although it has been held that, if the pro- 
ponent desires to put questions to experts based on 
the testimony of his own witnesses, he should do this 
in chief.7? 


[§ 885] (3) Objections and Motions To Sirike. 
In accordance with the general rules governing ob- 
jections and motions to strike,7? it has been held that 
objections on a will contest to admission of deposi- 
tions of the attesting witnesses to the will,’4 or to a 
transcript of their testimony as taken on the pro- 
bate proceedings,*® should be specific in character, 
and that objections to evidence bearing on the tes- 
tator’s capacity should be specific;*® that evidence 
bearing only on questions not in issue may proper- 
erly be stricken;7" and that, where the proponent’s 
objection to admission of evidence is made too late, 
the court may treat such objection as a motion tv 
strike and, in its discretion, hold the proponent to 


of the evidence for the proponents 
on such issue by way of rebuttal. 
bs v. Williams, (Mo.) 221 S.W. 
360. 


[b] Lay witnesses called on re- 
buttal.—Since the proponents of a 


WILLS 


the first instance, and if he desires to 
present to the jury the opinions of 
experts based on hypotheses of facts 
testified to by his witnesses he should 
do so before closing 
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his waiver,’® or strike out the evidence.*® 


[§ 886] k. Remarks and Conduct of Judge. The 
powers, duties, and functions of a probate judge or 
surrogate are much the same as those of other trial 
judges,’ and, in accordance with the rules regulat- 
ing the remarks and conduct of trial judges general- 
ly,®1 the surrogate ought not to interfere too much 
with the trial of a contested probate,®? as by assist- 
ing or restraining first one side and then the other,** 
and his judicial conduct should conform to the rules 
of orderly procedure in other judicial tribunals.** 
It has, however, been held not prejudicial error for 
the judge to comment during argument of counsel as 
to the leading form of questions asked a subscribing 
witness, that the examining counsel for the propo- 
nent has not seen the witness before,®® nor to admon- 
ish the jury not to be prejudiced against the con- 
testant because of conduct of his counsel,®® nor to 
strike the bench with his hand by way of emphasis 
while charging the jury,*’ nor to dwell at greater 
length on testimony favorable to one party than on 
that favorable to the other;%* and the action of a 
trial judge in calling attention to the fact that he 
personally made a notation on an original will, where 
a witness is being questioned as to whether the wit- 
ness made such notation, is not improper.®® 


Comments on evidence. If the issues are left to 
the jury for determination, the court may, in a case 
where the evidence warrants, comment that the ques- 


Mich. 647, 6 Prob.Rep.Ann. 412. 
Trialss§ 157, 112, 24s) note 4). 


[b] Where there was no attempt 
to impeach testamentary capacity nor 
to show undue influence, evidence of 


See 


in chief. <Al- 


will must prove the testator’s sanity, 
whether attacked or not, but need 
make only a prima facie case in the 
first instance, although the burden of 
proof is always on them, after plain- 
tiff or the contestant has introduced 
his testimony, defendants in a will 
contest are entitled to call lay wit- 
nesses and ask them as to whether 
the testator was of sound mind, as 
against the objection that it was not 
proper rebuttal. Mayes v. Mayes, 
(Mo.) 235 S.W. 100. 


68. See supra § 882. 


69. In re Renne’s Will, 189 N.W. 
776, 194 Iowa 988. 


70. In re Hayes’ Estate, 238 N.W. 
245, 255 Mich. 338. 


[a] Tllustration.—Objection to 
question whether witness talked with 
the testator relative to his niece, who 
contested the will, was properly sus- 
tained, where no proof of undue in- 


fluence had been produced. In re 
Hayes’ Hstate, 238 N.W. 245, 255 
Mich. 338. 

71. Appeal of Gilman, 161 A. 845, 


115 Conn. 724; Albrecht vy. Hittle, 93 
N.E. 351, 248 Ill. 72; Rankin v. Ran- 
kin, 61 Mo. 295. 


[a] After contestant has offered 
his evidence, the proponent has a 
right to examine expert witnesses as 
to what conclusions, in their opin- 
ions, should be drawn from such evi- 
dence. Albrecht v. Hittle, 93 N.E. 
SbL, 248) Tl. 72: 


72. Albrecht y. Hittle, supra. 


fa] TIllustration.—It is proper for 
the proponent of a will to offer all his 
evidence of testamentary capacity in 
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porn v. Hittle, 93 N.E. 351, 248 Ill. 


73. See Trial §§ 188-245. 


74. Kay v. Elston, 87 So. 525, 205 
Ala. 307. 


[a] M{llustration.—In a will con- 
test signed depositions of witnesses 
to the will taken in the probate court 
on the uncontested probate were prop- 
erly admitted; for, as objection was 
made on other specific grounds, the 
objection that the depositions were 
not signed was waived. Kay v. Els- 
ton, 87 So. 525, 205 Ala. 307. 


Weer? Billings v. Burke, 191 Ill.App. 


76. Mitchell v. Parker, 138 So. 832, 
224 Ala. 149. 


[a] Setters introduced by the con- 
testant tending to show mental in- 
capacity of the testatrix were admis- 
sible as against general objection. 
Mitchell v. Parker, 188 So. 832, 224 
Ala. 149. 


77. In re Trotter’s Will, 90 N.W. 
750, 117 Iowa 417; Lange v. Wiegand, 
85 N.W. 109, 125 Mich. 647, 6 Prob. 
Rep.Ann,. 412. 


[a] Mental capacity at time re- 
mote from execution.—Where evi- 
dence of the testator’s conduct some 
seven years before his death and the 
execution of the will is admitted in a 
will contest on the statement of coun- 
sel that the acts so testified to, and 
tending to show mental aberration, 
will be shown to continue until the 
time of the testator’s death, but no 
evidence showing the continuance 
thereof is introduced, it is error to 
fail to strike out such evidence. 
Lange v. Wiegand, 85 N.W. 109, 125 


the contestants showing the unjust 
and unreasonable character of the 
will offered was properly stricken on 
motion of the proponents. In re 
pga ae Will, 90 N.W. 750, 117 Iowa 


Unjust character of will as not in- 
validating it see supra § 231. 


78. Inre Martin’s Will, 104 A. 100, 
92 Vt. 362. 


79. In re Martin’s Will, supra. 


80. In re Gedney’s Will, 142 N.Y. 
Sol oits 


81. See Trial §§ 91-108. 

82. In re Gedney’s Will, supra. 
83. In re Gedney’s Will, supra. 
84. In re Gedney’s Will, supra. 


85. In re Sawyer’s Will, 150 A. 128, 
102 Vt. 478. 


86. In re Broffee’s Estate, 172 N.W. 
541, 206 Mich. 107. 


[a] Where counsel for contestant 
persisted in course of conduct not 
conducive to orderly procedure, re- 
sulting in frequent colloquy between 
court and counsel, that the court ad- 
monished the jury not to be preju- 
diced against the contestant because 
of conduct of her counsel is not 
ground for complaint by the con- 
testant. In re Broffee’s Estate, 172 
N.W. 541, 206 Mich. 107. 


87. Fegan v. Quinlan, 
97, 256 Mass 10. 
88. Fegan v. Quinlan, supra. 


89. In re McCombs’ Estate, 2 P. 
ee hae 164 Wash, 339 [aff 7 P.(2da) 


152 WN.E. 
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tion of formal execution presents little difficulty,®° 
or that it would be reasonable to conclude that the 
testator knew what he was doing when he executed 


the will.91 


[§ 887] 1. Argument and Conduct of Counsel??— 
In a will contest, as in trials gen- 
erally,®°* counsel have the right, in their opening to 
the jury, before the introduction of testimony, to 
state in good faith their claims as to both the law 
and the facts, in so far as it is necessary to give the 
jury an understanding as to their theory of the 
It is the duty of attorneys representing mi- 
nor beneficiaries in a will offered for probate and 
contested to raise and present every question and 
every proper defense affecting their rights.°° <A 


(1) In General. 


ease. °* 


90. Kast v. Turley, 149 A. 673, 111 
Conn. 253. 


[a] Where no issue as to execu- 
tion was expressly raised, the real 
issues being testamentary capacity 
and undue influence, and where suf- 
ficient evidence of execution had been 
given and no contrary evidence intro- 
duced, and where the determination 
as to due execution was left to the 
jury, the court's expression of opin- 
jon that the question of execution 
presented little difficulty was justi- 
fied by the record and within the 
bounds of permissible comment. 
Kast v. Turley, 149 A. 673, 111 Conn. 
253. 


91. Kast v. Turley, supra. 


[a] In view of evidence, in a will 
case, the judge did not err in saying 
the reasonable conclusion would be 
that the testatrix was mentally com- 
petent to execute the will. Kast v. 
Turley, 149 A. 678, 111 Conn. 253. 


92. Generally see Trial §§ 247-312. 
93. See Trial §§ 251-253. 
94. O’Connell v. Dow, 66 N.E. 788, 


182 Mass. 541, 8 Prob.Rep.Ann. 517; 
Prentis v. Bates, 53 N.W. 153, 93 Mich. 
234,17 TRA. 494 [mod 50 N.W. 637, 
88 Mich. Dei ORtCEEN Vane BROOD, 11 
N.W. 174, 47 Mich. 313; Fraser v. Jen- 
nison, 3 N.W. 882, 42 Mich. 206. 


95. In re Kempthorne’s Estate, 175 
N.W. 857, 188 Iowa 70 (duty fulfilled). 


96. Rickabus y. Gott, 16 N.W. 384, 
61 Mich. 227, 

97. See Trial § 266 et seq. 

98. Ark.—Watts v. Tidwell, 12 S. 
W.(2d) 896, 178 Ark. 951. 

Cal_—In re Clark’s Hstate, 181 P. 
639, 180 Cal. 395. 


Ill.— Bradley v. Palmer, 61 N.E. 856, 
193 Ill. 15. 


Ky.—Lisle v. Couchman, 142 S.W. 
1023, 146 Ky. 345; Rust v. Rust, 84S. 
W. 1152, 27 Ky.L. 275. 


Mo.—Fowler v. Fowler, 2 S.W.(2d) 
707, 818 Mo. 1078. 

N.C.—In re Burns’ Will, 28 S.E. 519, 
121 N.C. 336. 


vt.—In re pay vets Will, 150 A. 
128, 102 Vt. 47 
[a] Gate instructions “dry 


pones.”—In a proceeding for the pro- 
bate of a will, where the court sub- 
mitted instructions to.the jury, and 
where counsel did not imply that the 
jaw was other than stated by the 
court, a statement by counsel for the 
contestants that the instructions 
were mere dry bones, and that coun- 
sel had the right to put flesh and 
blood on them so that the jury might 
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ment. 


know the whole law of the case, was 
not erroneous argument, being a 
harmless analogy. Lisle v. Couch- 
man, 142 S.W. 1023, 146 Ky. 345. 


99. Watts v. Tidwell, 12 S.W.(2d) 
896, 178 Ark. 951. 


[a] Failure of proponent to call 
handwriting witnesses.—Where an al- 
leged will was contested on the 
ground that the signature at the end 
thereof was not that of the testatrix, 
it was permissible for counsel for the 
contestant in arguing his case to the 
jury to call attention to the fact that 
the proponent had introduced no wit- 
nesses to prove the testatrix’s hand- 
writing and had not shown in evi- 
dence any letters proved to bear the 
true signature of the _ testatrix. 
Watts v. Tidwell, 12 S.W.(2d) 896, 
178 Ark, 951. 


1. In re Clark’s Estate, 181 P. 639, 
180 Cal. 395; Maher v. Maher, 170 N. 
IDE PSE Be a OU GR TEENA, Kirby, 217 
S.W. 895, 186 Ky. 603; Lisle v. Couch- 
man, 142 S.W. 1023, 146 Ky. 345; Fow- 
ler v. Fowler, 2 S.W.(2d) 707, 318 
Mo. 1678. 


[a] Agreement made by testator. 
—ZIn a will contest case, where settle- 
ment agreement made by the testator 
was properly admitted on the issue of 
testamentary capacity, it was subject 
to comment in argument to the jury. 
No v. Maher, 170 N.E. 221, 338 


[b] Sanity where executing simi- 
lar wills.—That the testatrix had pre- 
viously executed similar wills and 
was then of sound mind is a legiti- 
mate subject for argument as to her 
sanity while executing the will in 
question. In re Clark’s Hstate, 181 
BP. °639, 180 ‘Cal. 395. 


[ec] Use of drugs to make testator 
appear sane.—Will contestants’ coun- 
sel could argue to the jury that the 
contestee gave the testator drugs to 
make him appear competent to make 
will. Fowler v. Fowler, 2 S.W.(2d) 
707, 318 Mo. 1078. 


2. Shelley v. Chilton’s Adm’r, 32 
S.W.(2d) 974, 286 Ky. 221; Lee v. Kir- 
by, 217 S.W, 895, 186 Ky. 603; Lisle y. 


| Couchman, 142 S.W. 1028, 146 Ky. 345. 


[a] Defining “natural objects of 
bounty.”—Where the proponent, the 
sole devisee, was a near relative who 
had cared for the testator, a state- 
ment by his attorney, in ‘the argu- 
ment to the jury before the court de- 
fined the term, that the natural ob- 
jects of the testator’s bounty were 
those who were with him during his 
sickness and ministered unto him, was 
not objectionable, and the court prop- 
erly refused to exclude it, no objec- 
tion having been offered at the time. 


bai 
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trial judge must repress needless scandal and gratu- 
itous attacks on the character of parties.°° © 


[§ 888] (2) Nature, Scope, and Latitude of Argu- 
In accordance with the general rules of trial 
law,®? counsel in a contested will case may present 
to the jury any legitimate argument ‘based on the 
law and the evidence,®® as with respect to the issue 
of whether or not the testator signed the alleged 
will,°® or was competent to make a will,’ or acted 
under undue influence ;” 
the reference, counsel may properly call the jury’s 
attention to the interest of a witness.? 
ever, improper for counsel to advance arguments 
finding no support in the law or the evidence,* as by 
misstating the law as to testamentary capacity ;° 


or, 1f the evidence supports 


It is, how- 


ae v. Kirby, 217 S.W. 895, 186 Ky. 


[b] Reference to famous men of 
advanced age still performing impor- 
tant work, made by counsel for the 
propounder in connection with argu- 
ment against undue influence, was 
relevant to the issue of whether aged 
testator was unduly influenced, and 
was within the permissible latitude 
of argument by reasonable inference 
and illustration. Shelley v. Chilton’s 
Adm’r, 32 S.W.(2d) 974, 236 Ky. 221. 


[e] Telling jury opinion of court.— 
Where the probate of a will was con- 
tested on the ground of undue influ- 
ence and lack of testamentary capac- 
ity and the court refused a peremp- 
tory instruction for the proponents, 
a statement by counsel for the con- 
testants that the court was of the 
opinion that there was evidence of 
undue influence was not improper ar- 
gument. Lisle v. Couchman, 142 S.W. 
1023, 146 Ky. 345. 


3. Ligon y. Osborn, 159 S.W. 801, 
159 Ky. 328. 


[a] In breaking will.—In proceed- 
ings for the contest of a will, a state- 
ment by the contestee’s attorney in 
argument that the testator’s widow, 
who was a witness for the contestant, 
had an interest in breaking the will, 
since she could then go back on her 
marriage contract, 
limits of legitimate argument, where 
the evidence supported the reference. 
Ligon v. Osborn, 159 S.W. 801, 155 
Ky. 328 


4 In re Clisby’s Hstate, 78 P. 964, 
145 Cal. 407, 104 Am.S.R. 58; Crum- 
baugh v. Owen, 87 N.E. 312, 2388 Ill. 
497; Parker v. Wainwright, 139 Ill. 
App. 458; Tompkins v. Pendleton, 
(Tex.Civ.App.) 160 S.W. 290. 


[a] Tllustration.—A statement in 
argument by the proponent’s counsel, 
unsupported by any evidence, that the 
principal witness for the contestants 
on the principal issue, who had tes- 
tified by deposition, did not dare to 
come into court, because she had 
been bought off, and a further state- 
ment of counsel that his statement 
was true, when the contestants’ coun- 
sel objected, was ground for setting 
aside a verdict for the proponent. 
Tompkins vy. Pendleton, (Tex.Civ. 
App.) 160 S.W. 290. 


5. Crumbaugh v. Owen, 87 N.E. 
812, 288 Ill. 497; Bell v. Blackwell, 
(Tex.Commn. App.) 283 S.W. 765. 


[a] Spiritual manifestation.—The 
supreme court on a prior appeal hav- 
ing held that alleged spiritual mani- 
festations to the testator did not tend 
to establish insanity or an insane 
delusion, it was improper for counsel 


For later cases, developments and changes in the law see Annotations, same title and section number, 


was within the. 
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or to state his personal belief as to a fact in issue;® 
or to go beyond the legitimate latitude of argument 
allowed,’ as by appealing to racial® or religious® 
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discretion. 


prejudice, or calling attention to the wealth of the 


proponent;?° or to tell the jury what the law will 
give the proponent if the will is set aside.11 


Court’s instruction to disregard improper argu- 
ment of counsel in a will contest may render such 


impropriety nonprejudicial.12 


[§ 889] m. Newspaper Reports or Comments. 
In accordance with the general rules,!? whether a will 
contest should be taken from the jury because of 
newspaper articles about the case published during 


for the contestant on a retrial to state 
to the jury that he did not care what 
the supreme court of Illinois or the 
supreme court of the United States 
might say, he believed that the tes- 
tator was insane, and for another 
counsel after referring to certain evi- 
dence which the supreme court had 
held was not evidence of mental in- 
capacity to state that such facts 
showed that the testator was insane. 
ene v. Owen, 87 N.B. 312, 238 
Ill. 497. 


[b] Another  illustration.—Over- 
ruling objection to argument of the 
proponent’s counsel in a will contest 
that comprehension by the testatrix 
of nature and extent of estate or ob- 
jects of her bounty was unnecessary 
for testamentary capacity was error. 
Bell v. Blackwell, (Tex.Commn.App.) 
a eee 765 [rev (Civ.App.) 273 S.W. 


6. Goldthorp v. Goldthorp, 77 N.W. 
471, 106 Iowa 722. 


7. In re O’Connor’s Will, 155 N.W. 
290, 173 Iowa 318, Ann.Cas.1918C 378; 
Motley v. Lawrence, (Tex.Civ.App.) 
283 S.W. 699; Kindel v. Kindel, (Tex. 
Civ. App.) 57 S.W.(2d) 223. See In 
re Shelton’s Will, 55 S.E. 705, 143 
NEG. (218510 Ann.Cas. 531 (holding 
that, in a probate proceeding, it was 
error for counsel for the propounder 
of the will to show revocatory words 
on the margin of the will to the jury, 
and point out differences in the for- 
mation of the letters between the 
signature on the margin and the sig- 
nature to the will, but where no ex- 
ception was taken at the time). 


[a] Statement that God would 
palsy hand that wrote verdict disin- 
heriting child was highly improper 
and warranted setting aside a verdict 
for the proponent irrespective of oth- 
er errors. Kindel v. Kindel, (Tex.Civ. 
App.) 57 S.W.(2d) 223. 


{[b] Saying proponent would take 
advantage of technicalities.—On the 
trial of a will contest it was im- 
proper and prejudicial for the con- 
testant’s attorney repeatedly to chal- 
lenge the attorney for the proponents 
to waive the statutory prohibition 
against evidence of interested wit- 
nesses as to personal transactions 
with decedent, and to state that pro- 
ponents would take advantage of ev- 
ery possible technicality, and that one 
of the proponents married a domestic 
in the testator’s family for the pur- 
pose of making her an incompetent 


witness. In re O’Connor’s Will, 155 
N.W. 290, 173 Iowa 318, Ann.Cas. 
1918C 378. : 


Latitude of argument generally see 
Trial § 268. 


8 Motley v. Lawrence, 
App.) 283 S.W. 699. 

[a] Denouncing witness as He- 
brew might tend to discredit his tes- 


(Tex.Civ. 
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the course of the trial,14 and whether the judge 
should comment thereon,*® is a matter largely in his 


[§ 890] n. Questions for Court and Jury—(1) In 
General—(a) Province of Court and Jury. On the 
trial of a will contest without a jury, the court is 
the trier of the facts as well as of the law.+® 
where the case is tried to a jury, questions of law 


But 


are for the court,17 and on conflicting evidence ques- 


timony as to testamentary capacity, 
and was, therefore, improper argu- 
ment. Motley v. Lawrence, (Tex.Civ. 
App.) 283 S.W. 699. 


9. Allen v. Guarante, 148 N.E. 461, 
253 Mass. 152. 


_{a] MTlustration.—Inquiry into re- 
ligious affiliations of maker of al- 
leged will and of direct parties to 
contest, relevant under appropriate 
circumstances, 
appeal to religious bias or passion, 
nor warrant sarcasm as to particu- 
lar sectarian views. Allen v. Guar- 
ante, 148 N.E. 461, 253 Mass. 152. 


10. Mitchell v. Mitchell, 41 S.W. 
(2d) 792, 328 Mo. 793. 


[a] For example, counsel’s argu- 
ment that the proponent and ben- 
eficiary was a rich woman was im- 
proper, although not prejudicial un- 
der the facts. Mitchell v. Mitchell, 
41 S.W.(2d) 792, 328 Mo. 793. 


11. Kindel vy. Kindel, (Tex.Civ. 
App.) 57 S.W.(2d) 223. 


12. Irvine v. Greenway, 
445, 220 Ky. 388 


[a] Effect of verdict on will.— 
Counsel’s statement, in a will con- 
test, as to effect of verdict on other 
provisions of the will, was nonpreju- 
dicial under the court’s instructions 
to disregard. Irvine vy. Greenway, 295 
S.W. 445, 220 Ky. 388. 


13. See Trial § 797. 


14. Taylor v. Creeley, 152 N.E. 3, 
257 Mass. 21. 


[a] Untruthful articles.—Wheth- 
er a will contest should have been 
taken from the jury because of news- 
paper articles published in the early 
days of the trial, which were not 
truthful statements of the issues, 
was discretionary with the presiding 
judge. Taylor v. Creeley, 152 N.E. 3 
257 Mass. 21. 


15. Taylor v. Creeley, supra. 


[a] Where there was no evidence 
that jurors had read newspaper arti- 
cles, the trial judge was justified in 
refusing to make a statement regard- 
ing them. Taylor y. Creeley, 152 N. 
BE, 3, 257 Mass. 21. 


16. In re Smith’s Estate, 
399, 105 Okl. 218. 


Trial by court generally see Trial 
§§ 980-1169. 


17. Smith v. Du Bose, 3 S.E. 309, 
78 Ga. 413, 6 Am.S.R. 260; In re Mc- 
gun's Estate, 109 A. 156, 265 Pa. 
523. 


18. Ind.—Breadheft v. Cleveland, 
108 N.E. 5, 110 N.HE. 662, 184 Ind. 130. 


Iowa.—In re Kenney’s Will, 239 N. 
W. 44, 213 Iowa 360, 78 A.L.R. 1189; 
In re Martin’s Will, 142 N.W. 74, 166 
Iowa 233. 


295 S.W. 


232 P. 


tions of fact are for the jury.*® 
whether or not the evidence in a will contest is suffi- 
cient to carry the case to the jury is one of law for 
the court,?® as the question of whether there is any 


does not justify an] 


The question as to 


Ky.—Rounds y. Rounds, 283 S.W. 


77, 214 Ky. 294. 


Md.—Smith y. Diggs, 97 A. 712, 128 
Md. 394. 


Miss.—King y. King, 
161 Miss. 51. 


Mo.—Frohman y. Lowenstein, 
S.W. 460, 303 Mo. 339. 


N.Y.—Hagan v. Sone, 66 N.E. 973, 
174 N.Y. 317; Eckert v. Page, 146 N. 
Y.S. 513, 161 App.Div. 154, 13 Mills 
Surr. 60 [dism appeal den 105 N.E. 
1083, 211 (NLY. 529). 


N.C.—In re Badgett’s Will, 
BY. 6836, 201. NICS 565; 
Fleming, 63 N.C. 209. 


Ohio.—Sullivan v. Cassidy, 163 N. 
E. 728, 29 Ohio App. 457 [aff 161 N. 
E. 540, 118 Ohio St. 508]; McFarland 
v. Clark, 28 Ohio CAs ats 


Pa.—Central Trust Co. v. Boyer, 
162 A. 806, 308 Pa. 402; In re Hughes’ 
Estate, 1383 A. 645, 286 Pa. 466; Mc- 
are v. Fisher, 103 A. 589, 260 Pa 


“Questions of fact arising in ac- 
tions brought to test the validity of 
wills are to be determined in precise- 
ly the same way as are questions of 
fact in other actions. If different 
inferences may be fairly and reason- 
ably drawn from the testimony or 
evidence, then the facts must be de- 
termined by the jury.’’ Eckert v. 
Page, 146 N.Y.S. 5138, 514, 161 App. 
Div. 154 [dism appeal den 105 N.E. 
1083, 211 N.Y. 529]. 


‘f[a] Whatever opinion of trial 
judge as to truth of conflicting tes. 
timony, in a will contest, it is his 
duty to submit to the jury ‘determina- 
tion of the truth of testimony, pro- 
vided the evidence for the caveator 
is legally sufficient to support the 
conclusion sought. Smith y. Diggs, 
97 A. 712, 128 Md. 394. 


On trial by jury generally see Trial 
§§ 3138-459. 


19. Ill—Mayville v. French, 92 N. 
BH. 919, 246 Ill. 434. 


Md.—Smith v. Diggs, 97 A. 712, 128 
Md. 394. 


Mo.—Sanford v. Holland, 207 S.W. 
818, 276 Mo. 457, 470. 


N.Y.—Phillips v. Phillips, 78 N.Y.S. 
1001, 77 App.Div. 113 [aff 72 N.E. 1149, 
179 N.Y. 585]; In re Caffrey’s Will, 
159 N.Y.S. 99, 95 Mise. 466 [aff 161 
N.Y.S. 277, 174 App.Div. 398 (aff 116 
N.E. 1038, 221 N.Y. 486)]. 


Pa.—Brink y..Brady, 73 A. 215, 224 
a 116; Wood’s Hstate, 20 Pa.Dist. 


“A contest of a will is a legal and 
statutory action. In such cases 
whether there is any substantial evi- 
dence tending to prove the alleged 
grounds of contest is always, prima- 


134 So. 827, 


260 


160 S. 
Fleming v. 
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evidence fairly tending to show that the instrument 
prodyced was the last will and testament of the 
testator is a question of law,?° although the weight 
to be given evidence of probative force,?+ and the 
credibility of witnesses,” are for determination by 
the jury. Where the evidence is insufficient to sup- 
port the grounds of contest, the court may take the 
case from the jury,?* as by directing a verdict for 
the proponent,?* sustaining a demurrer to the con- 
testant’s evidence,?® or granting a motion for dis- 
missal or nonsuit.?® 


In jurisdictions where there are two distinct pro- 
ceedings in the contest of a will before probate, one 
relating to petition for probate and the other to con- 
test of the probate,?7 in the proceedings for the pro- 
bate of the will, as distinguished from the proceed- 
ings on the contest, the evidence and questions of fact 
are solely for consideration and determination by 
the court, even though a jury may have been impanel- 
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[§ 890 


introduced by the proponents of the will that a ver- 
dict of a jury in favor of its validity would necessa- 
rily be upheld on appeal, then sufficient evidence has 
been adduced to warrant the submission of the case 
to the jury for their decision.?°® 


Particular matters held questions of fact for de- 
termination by trial court or jury, on conflicting 
evidence, include, among others,®° existence of a con- 
tract by which the testator adopted the contest- 
ant,?1 questions involving motives and inferences to 
be drawn from facts,?? true translation of a will 
written in a foreign language,?? whether paper con- 
sisting of more than one sheet constitutes will of 
the testator,?* and whether witnesses saw and heard 
the testator on the day of the execution of an al- 
leged will.?° f 


Justice and effect of will. On a will contest it is 
not the function of either court or jury to construe 


ed.28 


rily, a question of law to be deter- 
mined by the court. If that is re- 
solved against the contestant, then 
nothing remains to be tried by a jury. 
If, however, it is resolved in favor of 
the contestants, then the case must 
go to the triers of the fact, whose 
peculiar province it is to determine 
‘the credibility of witnesses, the effect 
of testimony and the force of legal- 
ly allowable inferences. In other 
words, whether a given set of facts 
and circumstances have any probative 
force whatever, is a queStion at the 
threshold of the case which the court 
must determine and when this has 
been ruled adversely under the ap- 
plicatory law, the case should be tak- 
en from the jury.” Sanford v. Hol- 
land, supra. 


[a] “®he court is the exclusive 
judge of the legal sufficiency of the 
evidence” to take an issue to the jury 
on a will contest. Smith v. Diggs, 97 
A. 712, 713, 128 Md. 394. 


Statutes providing for jury trial 
as not requiring submission of case 
or insufficient evidence see supra § 
847. 


Sufficiency of evidence to carry case 
to jury see infra § 891 


20. Mayville v. French, 92 N.E. 
919, 246 Ill. 434. 
21. Ark.—Cartwright v. Cart- 


wright, 250 S.W. 11, 158 Ark. 278. 


Iowa.—Morrison v. McLaughlin, 
182 N.W. 671, 191 Iowa 474; James v. 
Fairall, 134 N.W. 608, 154 Iowa 253, 
Soi ReAGNES. Tos 


Md.—Lyon v. Townsend, 91 A. 704, 
124 Md. 1638. 


Mo.—Ray v. Walker, 240 S.W. 187, 
293 Mo. 447. 


Mont.—In re Cummings’ Estate, 11 
P.(2d) 968, 92 Mont. 185. 


N.Y.—Hagan v. Sone, 66 N.E. 973, 
DATING inn 8 lets 


Tex.—Reinhardt Vv. Nehring, 
(Commn.App.) 291 S.W. 873 [rev (Civ. 
App.) 283 S.W. 347]; Buchanan _ v. 
Davis, (Civ.App.) 300 S.W. 985 [aff 
(Commn.App.) 12 S.W.(2d) 978, and 
reh den (Commn.App.) 15 S.W.(2d) 
562]; Warren v. Ellis, (Civ.App.) 137 
S.W. 1182. 

“Jurors are entitled to pass upon 
the weight and value of any circum- 
stances having any probative force.” 


Where, however, enough evidence has been 


Reinhardt v. Nehring, 
App.) 291 S.W. 8738, 876 


[a] MTlustration.—In a proceeding 
to probate a letter as a holographic 
will, where the evidence supporting 
the will was in strict conformity with 
Crawford & M. Dig. § 10494 subd 5, re- 
quiring three witnesses to the hand- 
writing, its weight was a question for 
the jury. Cartwright v. Cartwright, 
250 S.W. 11, 158 Ark. 278. 


{b] For jury alone—On a will 
contest the weight and influence to be 
accorded the testimony of witnesses 
is for the jury alone. Morrison v. 
pene Ee: 182 N.W. 671, 191 lowa 


22. Ark.—Murphy v. Murphy, 222 
S.W. 721, 144 Ark. 429. 


Iowa.—Morrison v. McLaughlin, 182 
N.W. 671, 191 Iowa 474; James v. 
Fairall, 134 N.W. 608, 154 Iowa 253, 
88 L.R.A.N.S. 781. 


Ky.—Snyder v. Hudson, 4 S.W.(2d) 
410, 223 Ky. 525. 


Md.—Lyon v. Townsend, 91 A. 704, 
124 Md. 163. 


Miss.—King v. King, 
161 Miss. 51. 


Mo.—Ray v. Walker, 240 S.W. 187, 
298 Mo. 447. 


Mont.—In re Cummings’ Estate, 11 
P.(2d) 968, 92 Mont. 185. 


N.Y.—In re Casey’s Will, 215 N.Y. 
S. 428, 126 Mise. 749. 


Pa.—Wo00d's Estate, 20 Pa.Dist. 331; 
Cummins’ Hstate, 7 Pa.Dist. 198, 10 
Del.Co. 577; Cranmer’s Estate, 3 Pa. 
Dist.&Co. 369. 


[a] Credibility of uncontradicted 
witnesses is for the jury where such 
witnesses are relatives of the sole 
beneficiary under the will. In re 
eae Will, 215 N.Y.S. 428, 126 Misc. 
749. 


[b] Handwriting of holographic 
will. Credibility of witnesses as to 
handwriting of holographic will is for 
jury. Murphy v. Murphy, 222 S.W. 
721, 144 Ark. 429. 


Credibility of attesting witnesses 
for jury on issue of execution of will 
see infra § 895. 


23. Greenlees y. 
121, 3415 Tl) 262. 


Taking particular issues from jury 


(Tex.Commn. 


134 So. 827, 


Allen, 173 N.E. 


the will for the purpose of determining its effect on 


see infra §§ 895, 899, 908, 915, 916. 
24. See infra § 928. 
25. See infra § 924, 
26. See infra § 925, 
27. See infra § 829. 


28. In re Henderson’s Estate, 238 
P. 938, 196 Cal. 623; In re Relph’s Es- 
tate, 221 -P, 361, 192 Cally 461. 


29. In re Black’s Estate, 
1015, 199 ‘Cal. 267. 


30. See infra §§ 892-923, 


31. HEzell v. Mobley, 129 S.E. 632, 
160 Ga. 872. 


[a] Tiustration. —- Where the 
caveatrix alleged that she was the 
heir at law of the testatrix by virtue 
of her adoption by the testatrix and 
her husband, there was no error in 
submitting to the jury fact question 
as to whether there was a contract of 
adoption, and whether the caveatrix 
was the equitably adopted child of 
the testatrix. Ezell v. Mobley, 129 S. 
E. 532, 160 Ga. 872. 


32. In re Nelson’s Estate, (Cal. 
App.) 25 P.(2d) 871; In re Maescher’s 
He pate, 248 P. 537, 78 Cal.App. 189, 


248 P. 


_ “Questions involving motives, and 
inferences to be deduced from circum- 
stances, are, within reasonable 
bounds, exclusively within the prov- 
ince of the jury, or the trial court 
when sitting without a jury.” In re 
Arnold’s Estate, 82 P. 252, 147 Cal. 
5838, 589 [quot In re Maescher’s Es- 
tate, supra]. 


Pots In re Mayer’s Will, 144 N.Y.S. 
oo. 
[a] For example, an issue as to 


the true translation of French words 
contained in a will written in that 
language and entitled to probate in 
New York is a question of fact to be 
determined in the surrogate’s court 
in the probate proceeding, on the evi- 
dence of experts, In re Mayer’s Will, 
144 N.Y.S. 438. 


34. Goethe v. Browning, 143 S.E. 
362, 146 S.C. %. 


[a] Whether two separate sheets 
of paper, one unsigned, constituted 
will of the testatrix was a question of 
fact for the jury. Goethe v. Brown- 
ing, 148 S.H. 362, 146 S.C. 7. 


35. In re Hughes’ Hstate, 133 A. 
645, 286 Pa. 466. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the distribution of the property of the testator,?® 
and the jury may not review the equity of a testator’s 


disposition of his property.®7 


[§ 891] (b) Sufficiency of Evidence To Carry 
In will eases the courts serutinize 
the evidence and weigh it in the scales of reason and 
experience to determine its sufficiency to take the 
case to the jury,®® and it has been said that in a pro- 
bate case, as distinguished from other eases, it is 
error to submit issues to the jury in the absence of 
a clear and actual conflict in the evidence.*° 
theless, a will case is governed by much the same 
rules as other cases,*+ and the general rules regulat- 
ing sufficiency of evidence to take a case to the jury?? 


Case to Jury.? 


36. Cartwright v. Cartwright, 250 
S.W. 11, 158 Ark. 278. 


37. Brereton v. Glazeby’s Estate, 
231 N.W. 566, 251 Mich. 234. 


38. Sufficiency of evidence to jus- 
tify awarding of issue for jury trial 
See supra § 847. 


39. Beckmann v. Beckmann, (Mo.) 
52 S.W.(2d) 818; Huffnagle v. Pauley, 
(Mo.) 219 S.W. 373; McCannon v. Mc- 
ee. (Tex.Civ.App.) 2 S.W.(2d) 


Determination of sufficiency as 
oie of law for court see supra 
890. 


40. In re Huber’s Will, 170 N.Y.S. 
901, 103 Misc. 599 [aff 175 N.Y.S. 906, 
188 App.Div. 882]. 


41. Huffnagle v. Pauley, (Mo.) 219 
S.W. 373; Denny v. Hicks, 2 S.W.(2d) 
139, 222 Mo.App. 1206. 


42. See Trial §§ 317-339. 


43. In re Lances’ Estate, 14 P.(2d) 
768, 216 Cal. 397; In re Caspar’s Es- 
tate, 155’ P..631, 172 Cal. 147;" Estate 
OL Arnold, 82 YP. 1252), 147. Cal. 583; 
In re Donovan’s Estate, 299 P. 816, 
114 Cal.App. 228; In re Gallo’s Estate, 
214 P. 496, 61 Cal.App. 163; In re 
Campbell’s Estate, 189 P. 812, 46 Cal. 
App. 612; Frohman vy. Lowenstein, 
260 S.W. 460, 303 Mo. 339. 


[a] For example, the rules with 
regard to the sufficiency of evidence 
to justify its submission to the jury 
are the same in a contested will case 
as in any other civil action. In re 
Caspar’s Estate, 155 P. 631, 172 Cal. 
147. 


44. Colo.—Davis v. Davis, 170 P. 
208, 64 Colo. 62. 


Ky.—Shelley v. Chilton’s Adm’r, 32 
S.W.(2d) 974, 236 Ky. 221 (where, 
however, evidence was insufficient). 


Mo.—Frohman v. Lowenstein, 260 
S.W. 460, 303 Mo. 339; Dunkeson v. 
Williams, 242 S.W. 653; Huffnagle v. 
Pauley, 219 S.W. 373; Goodfellow v. 
Shannon, 94 S.W. 979, 197 Mo. 271; 
Denny v. Hicks, 2 S.W.(2d) 139, 222 
Mo.App. 1206, 1216. 


Ohio.—Kammann y. Kammann, 26 
Ohio Cir.Ct.N.S. 60. 


Pa.—MceNitt v. Gilliland, 92 A. 508, 
246 Pa. 378. 


Tex.—Michaelis v. Nance, (Civ. 
App.) 184 S.W. 785; Warren v. Ellis, 
(Civ.App.) 137 S.W. 1182. 


“Tf there is any substantial evi- 
dence to support the grounds upon 
which the contest is based the issue 
is for the jury.” Denny v. Hicks, 


supra. 

[a] Where verdict against will 
could be sustained, the controversy 
is for the jury, although the judge 
may feel that, were he a juror, he 
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control.#% 
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Broadly speaking, substantial and con- 
flicting evidence will carry the case to the jury,** 


and the lack of it will relieve the court of the duty 


Never- | the jury. 


would not reach the conclusions con- 
tended for by the contestants. Mc- 
Nitt v. Gilliland, 92 A. 508, 246 Pa. 
378. 


[b] Evidence not sufficient to au- 
thorize withdrawal of issue from jury. 
—That the testator was old and in- 
firm, and executed his will at a small 
village some distance from his home, 
to which place he had driven with his 
newly married wife, and that the will 
was in type, and there was no reason 
shown why the testator excluded his 
children, and the wife did not offer to 
testify, may have raised a strong pre- 
sumption of fact against the validity 
of the will but did not authorize the 
court to take such question from the 
jury. Warren vy. Ellis, (Tex.Civ.App.) 
187 S.W. 1182. 


45. In re Cummings’ Estate, 11 P. 
(2d) 968, 92 Mont. 185; In re McGill’s 
Will, 128 N.H. 194, 229 N.Y. 405; Brink 
Vas BLA ya (io AL olins oe 4a eel G. 


{a] Brror to submit.—Where the 
evidence against the will is insuffi- 
cient to support a contest, it is error 
to submit the case to the jury. Brink 
ve Brady, 73 A. 215,224 Pa. 116. 


{[b] Unless there is substantial 
evidence tending to nullify will, the 
court need not submit the issues to 
the jury. In re Cummings’ Estate, 11 
P.(2d) 968, 92 Mont. 185. 


46. Stockton v. Thorn, 39 N.W. 
143, 39 Minn. 204; Huffnagle v. 
Pauley, (Mo.) 219 S.W. 3738; Doherty 
v. Gilmore, (Mo.) 35 S.W. 1130; Mad- 
dox v. Maddox, 21 S.W. 499, 114 Mo. 
35, 35 Am.S.R. 734; Keating’s Appeal, 
(Padre A 20K) 


Direction of verdict see infra §§ 
926-929. 
47. Davis v. Cox, 67 S.W. 261, 28 


Ky... 2403. 


48. In re Huber’s Will, 170 N.Y.S. 
901, 103 Mise. 599 [aff 175 N.Y.S. 906, 
188 App.Div. 882]. 


{a] “fhe conflict of evidence 
should be clear to warrant the sub- 
mission to a jury of the well-defined 
issues arising in a contested probate. 
The very qualities which make juries 
so valuable to the country in criminal 
trials and in other ordinary common- 
law actions, where,the issue of fact is 
ordinarily single—I refer to the gen- 
eral disposition of juries to do even- 
handed justice on some rough princi- 
ple of fair play—somewhat impede 
their usefulness in contested probate 
proceedings. In such proceedings the 
issues for the jury are complex and 
multiform, and not single: i. e., guilty 
or not guilty, ‘for plaintiff or for de- 
fendant.’ The tendencies of juries on 
the multiform issues in this court, un- 
less well and firmly guided by the 
surrogate, are to substitute their own 
notions of justice on the whole case 
and to correct what they regard as 


of submitting the case or issue to the jury,*® and call 
for decision by the court.*® 
a mere suspicion of invalidity is required to carry a 
will contest to the jury,** and, where there is no 
substantial conflict in the evidence,*® as where it 
would be insufficient to support a verdict either 
way,*® the court may and should take the case from 
In determining whether the evidence is 
sufficient to carry the case to the jury, it has been 
held that the evidence should be viewed from a point 
most favorable to the contestant,®° although, where 


Something more than 


unfair testamentary dispositions. 
Able counsel can generally succeed 
in obfuscating the real issues, if the 
court prove weak or too passive. It is 
difficult to convince the jury in this 
court that their sole function is to 
pass on the issues of fact actually 
submitted to them, and not on the 
general equities of the particular tes- 
tamentary situation. For this famil- 
iar reason, inter alia, I assume that, 
unless there is an actual conflict of 
evidence proper for the jury in this 
court, the surrogate would always 
err if he submitted the issues in a 
probate proceeding to them.” In re 
Huber’s Will, 170 N.Y.S. 901, 908, 103 
Misc. 599 [aff 175 N.Y.S. 906, 188 App. 
Div. 882]. 


£9. Arnold v. Farnham’s Estate, 
225, P. 855, 15 «Colo, 3825) Wattoeva 
Louthan, 163 P. 76, 63 Colo. 75. 


[a] Poor practice to submit.— 
Where, in probate proceedings, evi- 
dence was insufficient to justify ver- 
dict for the contestant on the grounds 
urged to set aside the will, the trial 
court’s submission of issues to the 
jury was not good practice because if 
the verdict had been for the con- 
testant a reversal might have been 
justified. Arnold v. Farnham’s Es- 
tate, 225 P. 855, 75 Colo. $82. 


[b] Withdrawing issue was proper 
in an action to set aside a will, where 
the evidence was sufficient to sustain 
only a verdict upholding the validity 
of the will. Watts v. Louthan, 163 P. 
76, 63 Colo. 75. 


Scintilla rule see 
notes 52-55. 


50. In re Ross’ Estate, 159 P. 603, 
173 Cal. 178; In re Ricks’ Hstate, 117 
P. 532, 160 Cal. 450; Estate of Arnold, 
82 Pe2b2 2oonnd aie Cale soeeenaene 
Gallo’s Estate, 214 P. 496, 501, 61 Cal. 
App. 163; In re Campbell’s Estate, 189 
P. 812, 46 Cal.App. 612; In re Welch’s 
Will, 91 P. 336, 6 Cal.App. 44; Davis v. 
Davis, 170 P. 208, 64 Colo. 62; McFar- 
land v. Clark, 28 Ohio C.A. 217. 


“In determining whether or not, in 
a proceeding to contest a will, the 
evidence produced by the contestants 
is sufficient to require the submission 
of the case to the jury, the same rules 
apply as in civil cases. Every favor- 
able influence fairly deducible and 
every favorable presumption fairly 
arising from the evidence produced 
must be considered as facts proved 
in favor of the contestants. Where 
evidence is fairly susceptible of two 
constructions, or if either of several 
inferences may reasonably be made, 
the court must take the view most 
favorable to the contestants. All the 
evidence in favor of the contestants 
must be taken as true, and if contra- 
dictory evidence has been given it 
must be disregarded. If there is any 
substantial evidence tending to prove 
in favor of the contestants all the 


infra text and 
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the evidence in a will contest is so conclusive in fa- 
vor of the proponent that the court would have been 
bound to set aside a verdict in favor of the contest- 
ant, it may properly refuse to submit the case to the 


jury.®! 


The scintilla rule5? has been applied in will cas- 
es in certain jurisdictions,®* subject to modifica- 
tion,°* and repudiated®® in others. 


Where there is no evidence supporting one of sev- 
eral grounds of contest, it is improper to submit all 


grounds of contest to the jury.®® 


[§ 892] (2) Animus Testandi and Testamentary 


Form or Character of Instrument. 


ter is to be decided from the face of the instrument, 


facts necessary to make out their 
case, they are entitled to have the 
case go to the jury for a verdict on 
the merits.” Estate of Arnold, supra 
Lquot In re Gallo’s Estate, supra]. 


51. In re Stump’s Estate, 260 P. 
543, 202 Cal. 308; In re Higgins’ Es- 
tate, 104° P. 6, 156’ Cal. 257; In’ re 
Bleil’s Estate, 273 P. 1088, 96 Cal.App. 
283; In re Campbell’s Estate, 189 P. 
812, 46 Cal.App. 612; In re Lochmil- 
ler’s Estate, 202 N.W. 75, 199 Iowa 
358; In re Crissick’s Will, 156 N.W. 
415, 174 Iowa 397. 


52. See Trial § 322. 


53. Mossbarger v. Mossbarger’s 
Adm’x, 18 S.W.(2d) 997, 280 Ky. 230; 
Palmer v. Smith, 276 S.W. 1055, 1056, 
211 Ky. 105; Clark v. McFarland, 124 
N.E. 164, 99 Ohio St. 100; McFarland 
v. Clark, 28 Ohio C.A. 217. But see 
Gomien v. Weidemer, 27 Ohio C.A. 177; 
and Schneider v. Reitelbach, 17 Ohio 
N.P.N.S. 124 (both contra). 


“The scintilla rule applies in will 
cases no less than in other cases.” 
Palmer vy. Smith, supra. 


[a] Evidence held insufficient 
even under scintilla rule to take issue 
to jury. Mossbarger v. Mossbarger’s 
Adm’x, 18 S.W.(2d) 997, 230 Ky. 230; 
Burdon v. Burdon’s Adm’x, 9 S.W. 
(2d) 220, 225 Ky. 480; Rice v. Branch’s 
Adm’r, 276 S.W. 799, 210 Ky. 782. 


54, Wood v. Corcoran, 228 S.W. 32, 
38, 190 Ky. 621. -- 


“There has been a marked tendency 
of late in will contests, as well as in 
other cases, to modify the scintilla 
rule, as it has Sometimes been applied 
in former cases, so as to enlarge the 
quantum of evidence necessary to 
create it, and to narrow the difference 
between that evidence and _ that 
deemed necessary to save a verdict 
from attack upon the ground that it is 
flagrantly against the evidence, and to 
bring the two nearer together. In 
“other words, this court has in recent 
years approached toward the conclu- 
sion (not yet adopted) that there is 
no logical reason for submitting a 
case to the jury, under the doctrine of 
the scintilla rule when a verdict sup- 
ported only by a scintilla of evidence 
would be set aside as flagrantly 
against the testimony.” Wood v. 
Corcoran, supra. 


55.\ In re Stryker’s Hstate, 181 N. 
W. 810, 191 Iowa 64; Van Raalte v. 
Graff, 253 S.W. 220, 299 Mo. 513; 
Spencer v. Spencer, (Mo.) 221 S.W. 
58. 


[a] Ilustration.—Although con- 
test of a will under Rev. St. (1909) 
§ 567 is at law, a mere Scintilla of 
evidence of testamentary incapacity 
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and where there is no ambiguity, the testamentary 
character of an instrument offered for probate is a 
question of law for the court,®’ as in such case the 
court should decide whether the instrument reveals 


on its face the necessary animus testandi®® and is 


drawn in a form complying with statutory require- 
ments.5® Where, however, the instrument is ambig- 
uous on its face, or rendered ambiguous by extrinsie 


evidence, the testamentary character thereof®°® or 


the jury. 


[§ 893] (3) Domicile of Testator. 
of the residence or domicile of a testator is a mixed 
question of law and fact®? for determination by a 
trial court hearing the case.** 


Where the mat- 


or undue influence is insufficient for 
submission of issue to the jury after 
the proponents have introduced evi- 
dence prima facie sufficient to estab- 
lish execution of the will, but there 
must be substantial evidence of in- 
validity. Spencer v. Spencer, (Mo.) 
221 S.-W. 58. 


56. Rosenstock v. Metzger, 121 N. 
Y.S. 52, 186 App.Div. 620. 


[a] Subjecting proponent or de- 
fendant to undue burden.—Where, in 
a suit to revoke the probate of a will 
on three grounds, there was no evi- 
dence raising an isSue on one ground, 
the submission to the jury of a ques- 
tion involving consideration of all 
three grounds was prejudicial, because 
it subjected defendant to an undue 
burden. Rosenstock v. Metzger, 121 
N.Y.S. 52, 136 App.Div. 620. 


57. Ark.—Cartwright v. 
wright, 250 S.W. 11, 158 Ark. 278. 


Ga.—Watford v. 66 Ga. 
738. 

Mich.—In re Norris’ Estate, 191 N. 
W. 238, 221 Mich. 430, 29 A.L.R. 884. 


regia Nica v. Sartor, 39 Miss. 


Cart- 


Forester, 


N.Y.—In re Brand, 173 N.Y.S. 169, 
185 App.Div. 134 [aff 125 N.E. 918, 227 
N.Y. 6380]: 


Pa.—In re McCune’s Hstate, 109 aA. 
156, 265 Pa. 5238. See Jackson v. To- 
zer, 26 A. 226, 154 Pa. 223 (ito same 
effect, but where error in submitting 
the question was harmless under the 
facts). 


Tex.—Stanley v. 2 Tex. 


Unrep.Cas. 126. 


[a] No evidence against testa- 
mentary character.—Fraud, deceit, 
and dishonesty are never presumed, 
and, in the absence of evidence that 
the testator, who named his fiancée as 
a beneficiary, did not intend to exe- 
cute his will when he signed at an 
unusual place, but merely prepared 
the document to deceive such bene- 
ficiary, the question of execution 
should not have been submitted to 
the jury. In re Norris’ Estate, 191 
pee 238, 221 Mich. 430, 29 A.L.R. 


_ [Cb] Question of whether offered 
instrument is testamentary in form 
or substance, so as properly to be ad- 
mitted to probate, is one of law for 
the court to determine from the face 
of the instrument. Cartwright v. 
Cartwright, 250 S.W. 11, 158 Ark. 278. 


58. In re Kimmel’s Estate, 123 A. 
405, 278 Pa. 435, 31 A.L.R. 678; In re 
Davis’ Estate, 118 A. 645, 275 Pa. 126; 
In re McCune’s Estate, 109 A. 156, 265 


Samples, 


animus testandi®t becomes a question of fact for 


The question 


Pa. 52s: 4 

[a] Exelusively for court.—Where 
a paper is offered for probate as a 
will, the question whether a testa- 
mentary disposition can be derived 
from its language is a question exclu- 
sively for the court, and the answer 
must be found within the four cor- 
ners of the paper itself. In re Mc- 
Cune’s Estate, 109 A. 156, 265 Pa. 523. 


{[b] Where contingency in letter 
written by the testator conditioning 
a gift was still existing when the tes- 
tator died, the facts not being disput- 
ed, the question of testamentary in- 
tent was one of law. In re Kimmel’s 
Estate, 123 A. 405, 278 Pa. 435, 31 AL 
L.R. 678. 


59. In re Brand, 173 N.Y.S. 169, 
185 App.Div. 134 [aff 125 N.H, 913, 
227 N.Y. 630]. 


[a] It is a pure question of law 
whether a will is drawn in the form 
conforming to. statutory require- 
ments, and*in no event should such 
question be submitted to the jury. 
In re Brand, 173 N.Y.S. 169, 185 App. 
ae 134 [aff 125 N.E. 913, 227 N.Y. 


60. Herrington v. Bradford’s Ex’x, 
1 Miss. 520; In re Southerland’s Will, 
124 S.E. 632, 188 N.C. 325; Ferguson 
v. Ferguson, 27 Tex. 339; Stanley v. 
Samples, 2 Tex.Unrep.Cas. 126; Han- 
Lu RG Hannig, (Tex.Civ.App.) 24 S. 


{a] Testamentary intent or dis- 
position inter vivos.—In a caveat to 
an alleged holographic will, where 
there was some indication from the 
face of the instrument of disposition 
inter vivos and some of testamentary 
intent, the question of the maker’s 
purpose was properly submitted to 
the jury. In re Southerland’s Will, 
124 S.B. 632, 188 N.C. 325. 


61. In re Thompson’s Will, 145 S. 
BH. 398, 196 N.C. 271, 62 ALRy 288% 
In re Harrison’s Will, 111 S.E. 867, 
183 N.C. 457; Page v. Barnes, (Tex. 
Civ.App.) 258 S.W. 264. 


[a] Where animus testandi of pa- 
per writing was doubtful, or at least 
ambiguous as appeared from the face 
of the instrument, the submission of 
the issue to the jury was proper. In 
re Harrison’s Will, 111 S.E. 867, 183 
N.C. 457. 


[b] Whether letter sought to be 
probated as a will showed, on its face, 
no “animus testandi,” was a question 
of fact for the jury. Page v. Barnes, 
(Tex.Civ.App.) 258 S.W. 264. 


62. In re Peters’ Estate, 12 P.(2d) 
118, 124 Cal.App. 75. 


63. In re Peters’ Hstate, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 894] (4) Estoppel or Contract Barring Con- 
Questions relating to the existence of a con- 
tract®* or estoppel®® barring a contestant from at- 
tacking the will are for the jury on conflicting evi- 
dence, but for the court in the absence of a conflict 


test. 


of fact.®* 


[§ 895] (5) Execution of Will®7—(a) In Gener- 
al. The question as to what formalities are essen- 
tial to the execution of a will is one of law,®® and in 
this sense the question of whether a will has or has 
not been executed with the proper formalities,®® as 
whether it has been authenticated by the requisite 
number of witnesses,’° is a question of law for the 
court. Where the issue of due execution is to be de- 
cided on the face of the instrument,’7! or where 
the facts are undisputed,” the question of due exe- 


64. Measley v. Housman, 124 A. 
906, 144 Md. 339; Stanley v. Sumrall, 
(Miss.) 147 So. 786. 


[a] Fraud or undue infinence pro- 
curing contract. — Whether agree- 
ments by which a residuary legatee 
relinquished an interest in her moth- 
er’s estate, urged as a bar to her right 
to contest her mother’s will, were 
procured by fraud or deceit practiced 
by other legatees, was for the jury. 
eas? v. Housman, 124 A. 906, 144 
Mad. 9. 


[b] Whether there was sufficient 
consideration for an agreement to pay 
money under a contract to forbear 
a will contest, based on the existence 
of a doubtful claim, was a question 
for the jury. Stanley v. Sumrall, 
(Miss.) 147 So. 786. 


65. Marion Trust Co. v. Robinson, 
110 N.E. 65, 184 Ind. 291. 


{a] Ilustration.—Whether plain- 
tiff by commencing a suit to construe 
a will and by occupying a house, the 
use of which was given her by the 
will, was estopped to contest the will, 
was a question of fact under the evi- 
dence. Marion Trust Co. v. Robin- 
son, 110 N.E. 65, 184 Ind. 291. 


66. Smith v. Smith, (Iowa) 230 N. 
W. 401. 
[a] Failure to submit issue of un- 


due influence and constructive fraud 
in executing a contract for settlement 
of a will contest was not error un- 
der evidence raising no conflict of 
fact. Smith y. Smith, (Iowa) 230 N. 
WwW. 401. 


{[b] Contract not unconscionable 
as matter of law.—A contract by a 
devisee to pay his brother seven thou- 
sand dollars for not contesting a will 
was not unconscionable as a matter 
of law. Smith v. Smith, (Iowa) 230 
N.W. 401. 

67. With respect to: 

Fraud and duress see infra § 915. 
Testamentary capacity see infra §§ 

903-914. 

Undue influence see infra §§ 916-923, 

68. Riley v. Riley, 36 Ala. 496; In 
re Brennan’s Estate, 91 A. 220, 244 
Pa. 574. 

[a] It is for court to determine 
what facts are necessary to estab- 
lish the signing and attestation of 
a will within the meaning of statu- 
tory requ?rrements. Riley v. Riley, 36 
Ala. 496. 

69. Harp v. Parr, 48 N.E. 113, 168 
Tll, 459; Roe v. Taylor, 45 Ill. 485; In 
re Grossman’ s Estate, 75 Ill. App. b24; 
Hayes v. Halle, 155 N.E. 493, 23 Ohio 
App. 522. 

70. Rees v. Stillé, 38 Pa. 138; Lew- 
is v. Lewis, 6 Serg.&R. (Pa.) 489. 
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cution is always for the court. Where the undisput- 
ed eridence establishes due execution, the issue 
should not be submitted to the jury,’* and may prop- 
erly be withdrawn from them,’* as by granting the 
proponent a peremptory instruction on the issue of 


execution,’® although if the question is submitted to 


71. Sartor v. Sartor, 39 Miss. 760; 
wea vy. Pincombe, 10 Ohio App. 


[a] For example, on a motion by 
plaintiffs to direct a verdict in an ac- 
tion to contest a will, in the absence 
of ambiguity appearing on the face 
of the will, it becomes the duty of 
the court to determine as a matter of 
law from the will itself whether or 
not it has been executed and attested 
in compliance with the requirements 
of the statute. Herbster v. Pincombe, 
10 Ohio App. 322. 


72. Kersey v. Lovell, 132 N.E. 763, 
299 Ill. 611; Bramel v. Bramel, 39 
S.W. 520, 101 Ky. 64, 18 Ky.L. 1074; 
Word v. Whipps, 28 S.W. 151, 16 Ky. 
ee he Mead v. Mead, 11 Barb. (N.Y.) 


73. Ark.—Murphy v. Martin, 60 S. 
W.(2d) 182. 
Ga poe et eas Vv. -Perry.113 /S.E: 
ie 156 Ga. 
wa.—In re Cooper’s Hstate, 194 
N.W. 218, 196 Iowa 116. 
Ky.—Watson’s Ex’r vy. Watson, 121 
S.W. 626, 187 Ky. 25. 


N.Y.—In re Vetter’s Will, 158 N. Y. 


S. 450, 95 Misc. 63. 


fa] Tustrations.—(1) When the 
will and codicil were formally proved 
by attesting witnesses, whose testi- 
mony was undisputed, and were in all 
respects sufficient in manner and 
form, the court should have charged 
that they were executed in due man- 
ner and form, instead of requiring the 
jury to find whether they were exe- 
cuted in full compliance with the 
law. In re Cooper’s Hstate, 194 N.W. 
218, 196 Iowa 116. (2) Where, in a 
proceeding to probate a will, the tes- 
timony of the subscribing witnesses, 
testifying unequivocally and consist- 
ently to the execution of the will, was 
not contradicted or impeached, and 
their evidence showed that the tes- 
tator acknowledged the signature as 
his and had the witnesses witness it, 
it was error to submit to the jury the 
question whether the testator execut- 
ed the will and the genuineness of 
the signature to the will. Watson’s 
an v. Watson, 121 S.W. 626, 137 Ky. 


[b] Submission misleading. 
Where undisputed evidence. showed 
that a will written by the testator’s 
son was read to the testator and sign- 
ed by him in the presence of wit- 
nesses by writing his initials and his 
mark used as his customary signa- 
ture, the court should have assumed 
in instructions that the will was duly 
executed and the submission of such 
issue was misleading. Murphy vy. 
Martin, (Ark.) 60 S.W.(2d) 182. 


[ce] Where evidence demanded 


the jury whose verdict accords with the necessary 
conclusion of the court, there is no prejudicial er- 
ror.” It is for the court to say as a matter of law 
whether evidence of probative force has been intro- 
duced authorizing submission to the jury of the ques- 
tion of due execution.*7 
execution, that is, whether the necessary formalities 
have been complied with, is one of fact,7® which 
should be submitted to the jury on conflicting evi- 
dence’® or decided by the trial court where sitting 


But the question of due 


finding that will was signed and ac- 
knowledged by testatrix and duly and 
legally attested by witnesses, instruc- 
tions submitting the question whether 
it was executed as provided by law 
was erroneous. Pennington v. Perry, 
118 S.BE. 710, 156 Ga. 108. 


74. Blakely v. Cabelka, 212 N.W. 
348, 203 Iowa 5; Rosenstock v. Metz- 
ger, 121 N.Y.S. 52, 186 App.Div. 620. 


[a] On motion.—Where, in a suit 
to revoke the probate of a will on the 
grounds of want of due execution of 
the will, of testamentary incapacity, 
and of fraud, the testimony of the 
attesting witnesses to the due execu- 
tion of the will was not contradicted, 
the court should, on motion, withdraw 
from the jury any question of the due 
execution of the will. Rosenstock v. 
Metzeex, 121 N.Y.S. 52, 136 App.Div. 


[b] Im absence of evidence for 
contestant as to execution of will, 
withdrawing such question from the 
jury was proper. Blakely y. Cabelka, 
212 N.W. 348, 203 Iowa 5. 


75. Watkins v. Watkins, 
753, 142 Miss. 210. 


76. Bramel v. Bramel, 39 S:W. 520, 
101 Ky. 64, 18 Ky.L. 1074; Word v. 
Whipps, 28 S.W. 151, 16 Ky.L. 403. 


77. Spencer v. Spencer, (Mo.) 221 
S.W. 58. 


[a] Tllustration.—It is for the 
court on a will contest to decide, as 
a matter of law and under direction 
of the statute, when a prima facie 
case of due execution has been made, 
and whether substantial evidence has 
been introduced which may author- 
ize tthe jury to determine that it has 
been overthrown. Spencer v. Spencer, 
(Mo.) 221 S.W. 58. 


78. %In re Baldwin’s Will, 215 N.Y. 
S. 149, 216 App.Div. 111 Laff 154 N.E. 
641, 243 N.Y. 646]; In re Barlow’s 
Will, 168 N.Y.S. 131, 180 App.Div. 860; 
In re Brennan’s Estate, 91 A. 220, 
244 Pa. 574; Carlson v. Carlson, (Tex. 
Civ. App.) 372 S.W. 823. 


“Whether a will has been executed 
with the formalities and solemnities 
required by the statutes is a ee 
of fact.” Carlson v. Carlson, supra 


79. Ark.—Rogers v. Diamond, 13 
Ark. 474. 


Cal.—Tevis v. Pitcher, 10 Cal. 465. 
Del.—Sutton v. Sutton, 5 Del. 459. 


106 So. 


corde v. Forester, 66 Ga. 
Ill—Harris vy. Etienne, 146 N.E. 


547,315 Ill. 540. 


Ky.—Caddell’s Heirs v. Caddell’s 
Ex’x, 194 S.W. 541; 175 Ky. 505; Pate’s 
Adm’r vy. Joe, 3 J. J.Marsh. 113. 
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without a jury.®°® 


Attestation clause is not conclusive on the issue 
of whether a will was executed in compliance with 
statutory requirements where there is countervailing 
evidence, and in such case the issue should be sub- 


mitted to the jury.®? 


Md.—Mason vy. Harrison, 5 Harr.& 
J. 480. 


Mich.—Ferris v. Neville, 86 N.W. 
960, 127 Mich. 444, 89 Am.S.R. 480, 54 
L.R.A. 464. 


Miss.—King v. King, 134 So. 827, 
161 Miss. 51; Helm vy. Sheeks, 77-So. 
820, 116 Miss. 726. 


Mo.—Avaro v. Avaro, 138 S.W. 500, 
235 Mo. 424; Walton v. Kendrick, 27 
S.W. 872, 122 Mo. 504, 25 L.R.A. 701. 


Mont.—In re Cummings’ Estate, 11 
P.(2d) 968, 92 Mont. 185. 


N.J.—Breslin v. Donnelly, 80 A. 
474, 81 N.J.Law 691, Ann.Cas.1912D 
278. 


N.Y.—In re Lawler’s Will, 185 N.Y. 
Sai26, 195 App: Div. 27; = Rausht sv. 
Weed, 155 N.Y.S. 1053, 170 ‘App. Div. 
188; ‘Matter of Bldred’s Will, 96 N. 
Y.S. 435, 109 App.Div. 777; Jones v. 
Jones, 42 Hun 563; Kingsley v. Blan- 
chard, 66 Barb. 317; Matter of Ja- 
cott, 6 N.Y.S. 122, 2 Silv.Sup. 544, 53 
Hun 634; Rutherford v. Rutherford, 
1 Den. 33, 43 Am.D. 644. 


N.C.—Simms v. Simms, 27 N.C. 684. 
BS mas Xv. Ellis, 15 Ohio App. 


Pa.—-Ginder v. Farnum, 10 Pa. 98. 


R.I.—Carpenter v. Carpenter, 145 
A. 310; Newell v. White, 73 A. 798, 
29 RI. 343. 


S.C.—Denton v. 
391. 


Tex.—Mills v. Mills, (Commn.App.) 
228 S.W. 919 [rev (Civ.App.) 206 S. 
W. 100, mod in other respects 231 S. 
WearGonee ull, Dex. 265) 5) .Carlson tv. 
Carlson, (Civ.App.) 272 S.W. 823. 


“Where the facts are in dispute, 
the issue whether a last will and tes- 
tament was executed according to the 
formalities prescribed by law presents 
a jury question.” Breslin v. Donnelly, 
80 A. 474, 81 N.J.Law 691, Ann.Cas. 
1912D 278. 


[a] Factum of will is for jury.— 
In re Lane’s Will, 253 N.Y.S. 438, 234 
App.Div. 775. 


{b] Time when dispositive paper 
was attached to will. Where a paper 
of dispositive character was found 
attached to the outside of a will, and 
where, if such paper was written and 
attached before the will was signed, 
the will would have been invalid be- 
cause not signed at the end thereof, 
whereas if written and attached after 
execution of the will it would have 
been a mere unexecuted codicil not 
affecting the validity of the will, the 
question of when such paper was at- 
tached should have been submitted to 
the jury. Smith y. Ellis, 15 Ohio App. 
38. 


English, 9 S.C.L. 


[ec] Evidence held sufficient to 
take question of execution to jury. 
(1) Although one subscribing witness 
testified that he did not see the tes- 
tator sign the will, and the other said 
he could not recall whether or not 
he saw him sign, where the attesta- 
tion clause recited that the will was 
signed in their presence, where a non- 
attesting witness testified that the 
testator asked the witnesses to “sign 
this paper as witnesses to my signa- 
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Whether extrinsic paper has been made part of 


witnesses. 


will is for the jury on conflicting evidence.§? 


Weight of evidence and credibility of attesting 
The eredibility of attesting witnesses is 
for the jury where there is conflicting evidence on 


the issue of execution;®? and the weight of evidence 


ture,’’ where the genuineness of the 
testator’s signature was clearly prov- 
ed, and where it appeared that the 
subscribing witness testifying that 
he did not see the testator sign would 
inherit part of the estate if the will 
was denied probate, and that the oth- 
er subscribing witness was related to 
the first witness, the court was not 
bound to hold as a matter of law that 
the execution of the will was not 
proved, as the question of due execu- 
tion was, under such evidence, a ques- 
tion for the jury. Caddell’s Heirs v. 
Caddell’s Ex’x, 194 S.W. 541, 175 Ky. 
505. (2) Where one of the attesting 
witnesses to a will testified explicitly 
respecting its due execution, the 
question of its proper execution is 
for the jury, although another at- 
testing witness testified that he did 
not remember anything about it ex- 
cept that deceased said it was his will 
and that he did not see deceased sign 
the will. Hammill v. Weeks, 114 N. 
BE. 208, 225 Mass. 245. (3) Where one 
subscribing witness was dead, but his 
signature was properly proved, and 
where the other witness said that his 
recollection of the execution of the 
will was slight, but identified his own 
signature and said that he would not 
have signed the instrument unless the 
testator did, the evidence as to exe- 
cution of the will was sufficient at 
least to go to the jury as against the 
objection that execution had not been 
proved by two competent witnesses as 
required by statute. In re Osborn’s 
Estate, 168 N.W. 288, 185 Iowa 1307. 
(4) Where a will contained duly au- 
thenticated signatures of the sub- 
scribing witnesses, a jury question 
was presented as to due execution of 
the will, irrespective of present testi- 
mony of attesting witnesses. German 
Evangelical Bethel Church of Con- 
cordia v. Reith, 39 S.W.(2d) 1057, 327 
Mo. 1098, 76 A.L.R. 604. (5) Other 
cases. In re Hull’s Will, 89 N.W. 979, 
117 Iowa 738; Ewing v. McIntyre, 104 
N.W. 787, 141 Mich. 506; Tyson Vv. 
Utterback, 122 So. 496, 154 Miss. 381, 
63 A.L.R. 1188; Helm v. Sheeks, 77 
So. 820, 116 Miss. 726; Mann v. Bal- 
four, 86 S.W. 103, 187 Mo. 290; Raught 
Heed 155 N.Y.S. 10538, 170 App.Div. 


{d] Evidence held insufficient to 
take question of execution to jury. 
(1) Failure of an eavesdropping wit- 
ness, who had been sent out of the 
testator’s bedroom before the draw- 
ing and execution of the will, while 
the nurse and the lawyer remained 
in the bedroom as attesting witnesses, 
to hear the spoken formalities of exe- 
cution from her listening post in the 
kitchen, aS she might have done dur- 
ing the period that the door between 
the kitchen and dining room was 
open, with an open doorway connect- 
ing the dining room and bedroom, was 
insufficient to raise a conflict for the 
jury on the issue of due execution 
where the evidence offered by the pro- 
ponent showed due execution in all 
particulars, and the eavesdropper’s 
opportunity to hear what happened 
lasted only while the dining room 
door was open during part of the 
hour that the nurse and the lawyer 
were closeted with the testator in his 
bedroom. In re Malvasi’s Estate, 273 
PB. 1097, 96 Cal.App: 204. > (2) In an 


action to set aside the probate of a 
will dated January 24, where it did 
not appear on what date it was wit- 
nessed, the testimony of a witness 
that he stayed with decedent taking 
care of her during all the month of 
January and was there all the time 
except two afternoons, and that the 
witnesses to the will were not there 
during that time, was not a sufficient 
rebuttal of the prima facie case made 
by the probate of the will to make 
any question for the jury, since the 
will might have been executed and 
witnessed when he was not present, 
or even at some date not covered by 
his testimony. Wendt y. Foss, 140 N. 
W. 881, 161 Iowa 122. (3) On evi- 
dence by a Subscribing witness of a 
will, and by the attorney who draft- 
ed it, regarding formal execution 
thereof, the court properly deemed 
execution not in issue although leav- 
ing the question to the jury after re- 
marking that it presented little diffi- 
culty. Kast v. Turley, 149 A. 673, 111 
Conn. 253. (4) Other cases. In re 
Kalua, 23 Hawaii 149; Watson’s Ex’r 
v. Watson, 121 S.W. 626, 137 Ky. 25; 
Vever v. Schlenker, 131 S.W. 465, 150 
Mo.App. 671; Rosenstock v. Metzger, 
L219 INSYiSie 52). 136, AppsDive6205 
Hayes v. Halle, 155 N.E. 493, 23 Ohio 
App. 522; In re Douglass’ Estate, 29 
A. 715, 162 Pa. 567; Henson v. Wolfe, 
125) S:.2293, 130 SiC. 278. 


[e] Conditions surrounding execu- 
tion.—The condition of a will showing 
writings and erasures in the signa- 
ture impeached the testimony of wit- 
nesses regarding the execution to the 
extent of raising a jury question of 
conditions surrounding the execution. 
Dwyer v. Dwyer’s Estate, 232 N.W. 
256, 251 Mich. 346. 


8s0. In re Novotny’s Estate, 271 P. 
923, 273 P. 58, 94 Cal.App. 782; In re 
Seca Estate, 183 N.W. 958, 149 Minn. 


81. Harris v. Etienne, 146 N.E. 547, 
315 Ill. 540. 


82. Watson v. Hinson, 77 S.E. 1089, 
C20 N.Cit2, Ann. Cas: 1915A 870. 


[a] IWustration.—A will stating 
that it was an addition to the testa- 
tor’s last will and testament, and was 
not to interfere with his former will, 
but “the said will to-stand as at pres- 
ent intended,” sufficiently referred to 
the former will to permit parol or 
other proper proof as to its identity, 
and in connection with testimony of 
a subscribing witness that the testa- 
tor said he had made a will already, 
and did not want the second will to 
interfere with his former will, and 
testimony of another witness that the 
testator brought him a paper, “all fix- 
ed up,” had him erase the name of the 
executor, and insert another’s name, 
and asked him to put it away and 
keep it for him, there being no evi- 
dence that there was any other ‘“for- 
mer will” except that delivered to the 
last-mentioned witness, required the 
submission to the jury of the issue 
whether the paper delivered to such 
witness was the one mentioned in the 
second will, and hence a part thereof. 
Watson y. ‘Hinson, 77 S.E. 1089, 162 
N.C. 72, Ann.Cas.1915A 870. 


83. Caddell’s Heirs v. Caddell’s 
Ex’x, 194 S.W. 541, 175 Ky. 505; King 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 895-898] 


as to execution is a question of fact for a trial court 
But evidence of contradic- 
tory statements, made out of court by attesting wit- 
nesses testifying to the attestation, does not require 
the court to submit to the jury the credibility of 
such witnesses where the contradictory statements 
were not material to the question of attestation.®® 


[§ 896] (b) Testator’s Knowledge of Contents. 
On conflicting evidence, the question of whether the 
testator knew the contents of the instrument offered 
for probate as his will is for the jury,®® although 
where there is no evidence to contradict testimony 
that he knew and understood the contents of his will 
the issue should not be submitted.8” 


[§ 897] (c) Signature of Testator. 
ing evidence, the genuineness of a testator’s signa- 
ture,®& as whether the signature is a forgery,®® or 
the identity of the person who signed the instrument 
offered for probate,®°® is for the jury. 


sitting without a jury.®’4 


Vewkine,, Le4 So 827, 161 Miss. 1517 
Harrell v. Harrell, 223 S.W. 919, 284 
Mo. 218; Matter of Kindberg, 100 N. 
B. 789, 207 N.Y. 220; , 
Will, 183 N.Y.S. 109, 192 App.Div. 846. 


{a] Juries are not required to ac- 
cept as true the testimony of attest- 
ing witnesses with respect to execu- 
tion of a will, and if the evidence, tak- 
en as a whole, is sufficient to show 
due execution of the will, its validity 
should be upheld by the jury as 
against the testimony of one or both 
attesting witnesses, and this rule is 
applicable where one or more of the 
attesting witnesses is pecuniarily or 
otherwise interested in defeating the 
will. Caddell’s Heirs v. Caddell’s 
BEx’x, 194 S.W. 541, 175 Ky. 505. 


[b] Where both subscribing wit- 
messes were pecuniarily interested in 
sustaining the will of an aged testa- 
tor, the credibility of such witnesses 
on the question of due execution was 
for the jury. In re Perkett’s Will, 
183 N.Y.S. 109, 192 App.Div. 846. 


Credibility of wieeeeee generally 
as for jury see supra § 82 


84. In re Warren’s ae 4P.(2d) 
635, 138 Or. 288, 79 A.L.R. 389. 


[a] Whether presumptive evi- 
dence favoring due execution of will 
was overcome by a subscribing wit- 
ness’ testimony against it was a ques- 
tion of fact for the trial court in a 
juryless trial. In re Warren’s Es- 
tate, 4 P.(2d) 6385, 1388 Or. 283, 79 A. 
L.R. 389. 


85. In re Huber’s Will, 170 N.Y.S. 
901, 103 Misc. 599 [aff 175 N.Y.S. 906, 
188 App.Div. 882]. 


86. Ala.—Kay v. Elston, 87 So. 525, 
205 Ala. 307. 


Md.—Lyon v. Townsend, 91 A. 704, 
124 Md. 163. 


Mich.—Gutt v. Walter’s Estate, 184 
N.W. 529, 215 Mich. 572. 


Mo.—Buck v. St. Louis Union Trust 
Co., 185 S.W. 208, 267 Mo. 644. 


S.C.—Ex parte McKie, 91 S.E. 978, 
OW sr OPMR ILS 


[a] Where circumstances’ sur- 
rounding transaction cast doubt on 
whether the testator knew the con- 
tents of the purported will, there 
should be some proof apart from mere 
execution of the instrument that the 
testator knew its contents, and the 
jury must determine whether the tes- 
tator had such knowledge. Ex parte 
McKie, 91 S.E. 978, 107 S.C. 57. 


[b] Evidence held sufficient to 


In re Perkett’s | 
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Whether will signed by testator’s mark instead of 
his written signature is valid is a question of law 
for the court,®! and where the evidence to such effect 
is clear and "uncontroverted the court may properly 
hold as matter of law that in making his mark the 
testator in legal effect signed his will.?? 


Authenticity of signature by another for the tes- 
tator, where permitted by statute, is for the court 
on uncontroverted evidence.®? 


Whether will was signed at end thereof has been 
held a question of fact for the jury on conflicting 
evidence as to where the will ends.°+ 


[§ 898] (d) Attestation and Subscription of Wit- 


On conflict- | nesses. 


take issue of knowledge of contents 
to jury. (1) Evidence that the tes- 
tatrix prepared the original will, 
which was copied by her son, and in- 
corporated in it her own ideas with- 
out suggestion from any quarter, 
makes the question whether the tes- 
tatrix knew of the contents of her 
will one for the jury. Kay v. Elston, 
87 So. 525, 205 Ala. 307. (2) While, 
in general, the testatrix’ knowledge of 
the contents of a will which she read 
before executing it will be conclusive- 
ly presumed, yet, where evidence 
shows that the will was hastily writ- 
ten by her attorney according to his 
understanding of her directions just 
prior to her undergoing a serious op- 
eration, that she lost consciousness 
for a time, by reason of opiates, while 
she was reading the will, and that the 
residuary clause did not express her 
real intention, but passed the greater 
part of her estate to persons who had 
no claim on her bounty and to whom 
she never intended to give it, the con- 
testants were entitled to have the 
court submit the question of her 
knowledge of the contents of the will, 
especially the residuary clause, to the 
jury. Lyon v. Townsend, 91 A. 704, 
124 Md. 163. 


[ce] Evidence held insufficient to 
warrant peremptory instruction.—(1) 
Evidence that the testator read the 
will over and approved it, although it 
did not appear how clearly he under- 
stood its legal effect, is insufficient to 
justify a peremptory instruction 
against its validity as not being what 
the testator believed it to be. Buck 
v. St. Louis Union Trust Co., 185 S.W. 
208, 267 Mo. 644. (2) Ina contest of 
a will drafted by a physician just 
before the testatrix’ death, evidence 
that she appeared fully to understand 
it and signed without assistance is 
sufficient to submit the case to the 
jury as against the contestant’s con- 
tention that the verdict should have 
been directed for him. Pritchard vy. 
Thomas, (Mo.) 192 S.W. 956. 


87. Cronin v. Kimble, 144 A. 698, 
156 Md. 489. 

sg. Ark.—Watts v. Tidwell, 
W.(2d) 896, 178 Ark. 951. 

Iowa.—Buttman y. Christy, 208 N. 
W. 218. 

Miss.—King v. King, 
161 Miss. 51. 

Pa.—Ligo v. Dodson, 151 A. 694, 301 
Pa. 124, 


vVt.—In re Moxley’s Will, 152 A. 713, 
103 Vt. 100. 


12 S. 


134 So. 827, 


The legal and sufficient attestation of a will 
resolves itself into a mixed question of law and 
fact,°® which should be determined by the court as 
a matter of law where there is no conflict in the evi- 
dence,®® although on conflicting evidence it is for 


[a] Misspelling of name.—Where 
the contestants of a will denied that 
deceased signed the will, and wit- 
nesses testified that decedent could 
not write, tending to show that de- 
ceased did not sign the will which 
contained the testatrix’ name mis- 
spelled, and a physician’s testimony 
showed that decedent’s condition grew 
worse from a stroke of paralysis 
after the date as of which witnesses 
testified that she could not write, the 
evidence was sufficient to submit the 
question whether deceased signed the 
will to the jury. Watts v. Tidwell, 
12 S.W.(2d) 896, 178 Ark. 951. 


[b] Evidence held sufficient to 
take the issue of whether the signa- 
ture to the will was genuine to the 
jury. Buttman vy. Christy, (Iowa) 208 
N.W. 218. 


Signature on holographic will see 
infra § 901. 


89. Tizon v. Dolejs, 177 NE. 724) 
345 Ill. 64; Tackett v. Tackett, 265 
S.W. 336, 204 Ky. 831; Liles v. ‘May, 
63 So. 217, 105 Miss. 807; In re Coop- 
er’s nay: 145 S.E. 782, 196 N.C. 418. 


In _ re Moxley’s Will, 152 A 
m3 VOSS VE-100: 


[a] Evidence disclosing similarity 
in size, and knowledge of the alleged 
testator’s personal affairs, was suffi- 
cient to take to the jury the question 
whether the person who signed the 
will was the testator. In re Moxley’s 
Will, 152 A. 718, 103 Vt. 100. 


91. Hayes v. Halle, 155 N.E. 493, 
23 Ohio App. 522. 


92. In re Burcham’s Estate, 235 N. 
W. 764, 211 Iowa 1395. 


93. Harned v. Wise, 214 S.W. 813, 
185 Ky. 60. 


[a] MTlustration. Where the 
physician who signed the testator’s 
name, as well as the attesting wit- 
ness, testified without contradiction, 
that the testator requested the physi- 
cian to sign for him as St. § 4828, au- 
thorizes, the court did not err in giv- 
ing an instruction assuming that the 
will was duly executed. Harned v. 
Wise, 214 S.W. 8138, 185 Ky. 60. 


94. Hane v. Kintner, 145 N.E. 326, 
111 Ohio St. 297. 


95. In re Gates’ Estate, 183 N.W. 
958, 149 Minn, 391. 


96. Perham v. Cottle, 162 N.Y.S. 
21, 98 Misc. 48 [aff 165 N.Y.S. 1106]. 


[a] Where undisputed evidence 
showed that the testator requested 
the witnesses to subscribe and that 
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the trial court or jury to determine as a matter of 
fact whether there was compliance with statutory re- 
quirements as to attestation,®’ as whether the will 
was witnessed in the presence of the testator,?® 
whether the testator declared the instrument to be 
his will®® or published it,! whether the testator sign- 
ed or acknowledged his signature in the presence of 
the witnesses,? and whether the witnesses signed or 
attested at the request of the testator.® 


Whether the attesting 
witnesses were competent is a question of law,* but 
the existence of particular facts affecting their com- 
petency is a question of fact for the trial court or 


Competency of witnesses. 


jury.> 


Genuineness of witnesses’ signatures is for the 


he duly published his will as required 
by statute, the questions of publica- 
tion and request to witnesses should 
not have been submitted to the jury 
as questions of fact. Perham v. Cot- 
tle, 162 N.Y.S. 21, 98 Misc. 48 [aff 165 
N.Y.S. 1106]. 


9%. Ala.—Stuck v. Howard, 104 So. 
500, 213 Ala. 184. 


Conn.—Appeal of Pope, 104 A. 241, 
93 Conn. 53. 


Ill.—Clarkson y. Kirtright, 126 N.E. 
541, 291 Ell. 609. 


Minn.—In re Gates’ Estate, 183 N. 
W. 958, 149 Minn. 391. 


Miss.—Maxwell v. Lake, 88 So. 326, 
127 Miss. 107. 


Mo.—Ray v. Walker, 240 S.W. 187, 
293 Mo. 447. 


N.Y.—Matter of Laudy, 55 N.E. 914, 
161 N.Y. 429; Matter of Laudy, 42 N. 
E. 1061, 148 N.Y. 403. 


N.C.—In re Deyton’s Will, 99 S.E. 
424,177 N.C. 494. 


N.D.—Ostlund v. Ecklund, 176 N.W. 
350, 45 N.D. 76. 


{a] Time of attestation.—In a suit 
to establish a will, where it was 
claimed that the body of the will and 
the testator’s signature were added 
after the signature of the witnesses, 
the improbability of the testator and 
the witnesses signing their names to 
a blank piece of paper without com- 
ment was for the jury. Appeal of 
Pope, 104 A. 241, 98 Conn. 53. 


98. Clarkson v. Kirtright, 126 N.E. 
541, 291 Ill. 609; Ray v. Walker, 240S. 
W. 187, 293 Mo. 447; In re Fuller’s 
Will, 127 S.B. 549, 189 N.C. 509; Ost- 
luna v. Ecklund, 176 N.W. 350, 45 
NSD aos 


[a] For example, whether a will 
was attested by the witnesses within 
the presence and view of testatrix 
is a question of fact for the jury. 
Clarkson vy. Kirtright, 126 N.E. 541, 
290-111) 609. 


99. Perham v. Cottle, 162 N.Y.S. 
21, 98 Misc. 48 [aff 165 N.Y.S. 1106]. 


[a] Where there was any evidence 
to support finding of testatrix’ dec- 
laration of an instrument as her will, 
it was the court’s duty to submit it 
to the jury, although if the jury found 
against the declaration their verdict 
would not necessarily be permitted 
to stand merely because it was the 
court’s duty to submit the question. 
Perham v. Cottle, 162 N.Y.S. 21, 98 
Mise. 48 [aff 165 N.Y.S. 1106]. 


1. In re Dybalski’s Will, 191 N.Y.S. 
809, 199 App.Div. 677. See In re Ray- 
mond’s Will, 151 N.Y.S. 648, 167 App. 
Div. 893 (where evidence as to pub- 
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[§§ 898-899 


jury on conflicting evidence.® 


[§ 899] (6) Revocation and Alterations. 
amounts to an alteration or revocation is a question 
of law,’ and the question of whether the testatrix 
intended to revoke a prior will is a question of law 
for the court where it depends entirely upon the 
meaning of unambiguous language of a subsequent 
But the question of the testator’s in- 
tention to revoke is one of fact,® and, on conflicting 
evidence, it is for the jury to say whether the testa- 
tor had the intent to revoke a will,1° whether he had 
the capacity to revoke,*! whether a will was physi- 
eally destroyed,1? whether undue influence caused 


What 


destruction of the will,1? whether alterations in the 


lication was held sufficient to re- 
quire trial of such issue before a 
jury rather than denial of probate by 
the surrogate). 


[a] Tlustration.—Where a testa- 
trix who could speak only the Polish 
language signed a will in the presence 
of two witnesses, one of whom could 
not speak that language, but who 
from conversation between the testa- 
trix and the other witness, in which 
the word “testament” was used, and 
from the acts of the testatrix and the 
surrounding circumstances  under- 
stood that she was about to execute 
her will, and to whom the other wit- 
ness correctly interpreted what she 
said, the evidence presented a ques- 
tion of fact for the surrogate to pass 
on as to whether there was a suffi- 
cient publication of the will. In re 
Dybalski’s Will, 191 N.Y.S. 809, 199 
App.Div. 677. 


[b] Evidence held insufficient to 
present an issue of fact for the jury 
as to want of publication. In re Ben- 
nett’s Will, 202 N.Y.S. 201, 207 App. 
eee 888 [aff 144 N.H. 901, 238 N.Y. 

3]. 


2. Stuck v. Howard, 104 So. 500, 
213 Ala, 184; Ray v. Walker, 240 S.W. 
187, 2938 Mo. 447; Matter of Laudy, 
55 N.E. 914, 161 N.Y. 429; In re Dey- 
ton’s Will, 99 S.E. 424, 177 N.C. 494. 


[a] MTilustration. — Whether two 
persons, who signed their names on 
the will under the words “executed in 
the presence of,’ each saw the name 
of the testator on the will, and had 
an acknowledgment from the testator 
that he signed it before or at the time 
each witness signed his name to it, 
was for the jury under conflicting evi- 
dence, so that neither the proponent 
nor the contestants were entitled to 
the general affirmative charge. Stuck 
v. Howard, 104 So. 500, 213 Ala. 184. 


3S. Ray v. Walker, 240 S.W. 187, 
293 Mo. 447; Matter of Kindberg, 100 
N.E. 789, 207 N.Y. 220 [remittitur am 
LOD INGE LO 2 OT ING OSs] sae daar) 
Dybalski’s Will, 191 N.Y.S. 809, 199 
App.Div. 677. 


4. Bramel v. Bramel, 39 S.W. 520, 
101 Ky. 64, 18 Ky.L. 1074; Fuller v. 
Fuller, 88 Ky. 345. 


5. In re Kisner’s Hstate, 99 A. 168, 
254 Pa. 697; Curry yv. Curry, (Tex. 
Civ.App.) 24 S.W.(2d) 65. 


fa] Age—Whether the attesting 
witnesses were over fourteen years of 
age at the time they subscribed a will, 
as required by statute to make them 
competent, was for the jury on con- 
flicting evidence. Curry v. Curry, 
(Tex.Civ.App.) 24 S.W.(2d) 65. 


[b] Interest.—Conflicting evidence 
presented a question of fact for de- 


instrument were made by the testator or by anoth- 


termination by the auditing judge and 
lower court whether a witness to a 
will making bequests to a corporation 
had resigned his directorship of the 
corporation before becoming a wit- 
ness. In re Kisner’s Estate, 99 A. 168, 
254 Pa. 597. 


6. Newell v. White, 73 A. 798, 29 
RI. 343. 


7 Smiley v. 
(Tenn.) 164. 


8. Neibling v. Methodist Orphans’ 
Home Ass’n, 286 S.W. 58, 315 Mo. 578, 
51 A.L.R., 639. 


9. Succession of Pizzati, 
498, 141 La. 645. 


[a] Purely matter of fact.—The 
question of a testator’s intention to 
revoke his will is one of fact, not even 
of mixed law and fact, but of fact 
purely, and if he was not in fact 
versed in law, no deduction can be 
made from the presumption that he 
knew the law. Succession of Pizzati, 
75 So. 498, 141 La. 645. 


10. Vaughn v. Vaughn, 116 So. 427, 
217 Ala. 363; Pyle v. Murphy, 180 Ill. 
App. 18; In re Walsh’s Estate, 163 N. 
W. 70, 196 Mich. 42, Ann.Cas.1918E 
217; In re Smith, 158 N.W. 148, 191 
Mich. 694; Hwing v. McIntyre, 104 
N.W. 787, 141 Mich. 506; Lawyer v. 
Smith,8 Mich e477 SAmeoDy Racor 
poeuls v. Coghlin, 29 Ohio Cir.Ct. 

[a] By burning. — Question of 
whether the testatrix intended to re- 
voke her will when she burned it was 
for the jury. Vaughn v. Vaughn, 116 
So. 427, 217 Ala. 364. 


[b] By deed of trust.—In a pro- 
ceeding for the probate of a will, 
where the issue was whether the tes- 
tatrix, after its execution, executed 
and delivered a valid declaration of 
trust, conveying all her property, the 
question whether she intended, in de- 
livering the instrument to her son, to 
make it effective as a present disposi- 
tion of her property, so. as in legal 
effect to revoke her will, was for the 
jury. In re Smith, 158 N.W. 148, 191 
Mich. 694. 


ll. Watkins v. Watkins, 106 So. 
753, 142 Miss. 210; Neal v. Caldwell, 
34 S.W.(2d) 104, 326 Mo. 1146. 


[a] Evidence tending to show tes- 
tatrix’s unsoundness of mind before 
and after burnimg will raised pre- 
sumption that she did not recover 
during interval, thus rendering capac- 
ity a jury question. Neal v. Cald- 
well, 34 S.W.(2d) 104, 326 Mo. 1146. 


12. In re Bradley’s Estate, 193 N. 
W. 897, 223 Mich. 312. 


13. Neal v. Caldwell, 84 S.W.(2d) 
104, 326 Mo. 1146. 


Gambill, 2 Head 


75 So. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 899-900] 


er,1* the time when an alteration was made,!> wheth- 
er an ambiguous instrument of revocation applies to 
the whole of a will or only to part,!® and whether 
under facts susceptible of either interpretation the 
testator did or did not revoke his will.t7 Where a 
will when offered for probate shows from its physical 
condition that it has been torn and pasted together 
again, and the only witnesses to its condition testify 
that when first found after the death of the maker 
it was in the same condition as when offered for pro- 
bate, if such witnesses are interested in having the 
will probated, the issue of revocation should be sub- 
mitted to the jury despite absence of direct evi- 
dence to contradict such witnesses.18 Where there 
may have been an intent to revoke part of a will, but 
the facts clearly show that there was no intent to 
revoke all, it is erroneous to submit to the jury the 
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in the testator’s possession raises an inference of rev- 
ocation amounting to a presumption of law,?° the 
court should not submit the issue of revocation to the 
jury, but should rule that revocation has been es- 
tablished,?! although, where the presumption of rev- 
ocation is one of fact only,?? the issue is for the 
jury.”° Irrespective of this conflict, where the non- 
production or mutilation is unexplained,** it is held 
that, where there is evidence tending to rebut the 
presumption of revocation arising from nonproduc- 
tion or mutilation, the issue of revocation, or the 
question of whether such presumption has been re- 
butted, is for the jury.?° 


On the trial of a case without a jury, where the 
evidence is conflicting, it is for the trial court to 
determine as a matter of fact whether or not the 
circumstances relied on as showing revocation did in 


issue of intent to revoke the entire will.!® 


Presumption of revocation. 


14. Carrithers v. Jean’s Ex’r, 61 S. 
W.(2d) 323, 249 Ky. 695. 

[a] Erasure of signatures.— 
Weight of evidence as to whether sig- 
natures of the testatrix and of wit- 
nesses to will were erased by the tes- 
tatrix or by another was for the 
jury. Carrithers v. Jean’s Ex’r, 61 
S.W.(2d) 323, 249 Ky. 695. 


{b] Evidence held insufficient to 
raise jury question as to alteration or 
substitution of part of will by some 
third person. Hathaway v. Warren, 
178 N.E. 288, 277 Mass. 161. 


15. McGrory v. Fisher, 103 A. 589, 
260) Pa1b2. 


[a] Time at which erasure was 
made, affecting validity of will of- 
fered for probate, is clearly a question 
of fact for the jury. McGrory v. 
Fisher, 103 A. 589, 260 Pa. 152. 

[b] Evidence held insufficient to 
raise jury issue—In view of other 
evidence, the opinion of a handwriting 
expert that interlineations were writ- 
ten from sixty to ninety days after 
the main body of the will, made on 
examination five years after the writ- 
ing, did not warrant a submission to 
the jury of the question whether the 
interlineations were made after execu- 
tion of the will. Gongaware v. Done- 
hoo, 100 A. 264, 255 Pa. 502. 


16. Rickard v. Rickard, 
369, 1384 Va. 485. 


17. Ga.—Ellis v. O’Neal, 
751, 175 Ga. 652. 

Iowa.—In re Brown’s Will, 120 N. 
W. 667, 143 Iowa 649. 

Ky.—Baltzell v. Ates, 205 S.W. 548, 
181 Ky. 413. 

Mich.—In re Keene’s Estate, 155 N. 
W. 514, 189 Mich. 87, Ann.Cas.1918E 
Bot. 

N.H.—Managle v. Parker, 71 A. 637, 
75 N.H. 1389, 24 L.R.A.N.S. 180. 


N.Y.—In re Casey’s Will, 215 N.Y.S. 
428, 126 Misc. 749. 


N.C.—In re Wolfe’s Will, 117 S.E. 
804, 185 N.C. 563. 


Tex.—Carlson v. 
App.) 272 S.W. 823. 

[a] Doubt as to execution of sec- 
-ond and revocatory will. — Whether 
the testatrix executed will containing 
revoking clause subsequent to will 
offered for probate, as testified to by 
uncontradicted witness, was for the 
jury, under Rev. St. art 7859 regulat- 
ing revocation, in view of the uncer- 


115 SE. 


165 S.E. 


Carlson, (Civ. 


Where the unexplain- 
ed nonproduction or mutilation of a will last seen 


fact oecur.*® 


tain character of such witness’ tes- 
timony, and a failure to produce the 
second will or to reveal its contents. 
Carlson v. Carlson, (Tex.Civ.App.) 272 
S.W. 8238. 


[b] Second will equivocal as to 
revocation of first.—Where the testa- 
tor’s first will read, “I will and be- 
queath\.towlaaytract,ot. land, aes. | 
and I will that that land in case of 
my death go into her possession with- 
out any further writing whatever,” 
and the second will, also purporting to 
be his last, executed two weeks later, 
read, “I will and bequeath all my ef- 
fects to my brothers and sisters,” it 
was held that, since there were in 
the second will no words importing a 
disposition of real property and no 
residuary clause “or revocation, the 
wills were not so inconsistent as to be 
incapable of standing together, and 
the first will was not necessarily re- 
voked by the second, the question be- 
ing for the jury. In re Wolfe’s Will, 
117 S.E. 804, 185 N.C. 563. 


[c] Tost will.—Evidence that de- 
cedent drew a will cutting off her 
husband with only ten dollars “be- 
cause he had robbed her,’ that she 
frequently declared that she had her 
affairs fixed so that her pr8perty 
would go to her brother’s children, in 
whose favor the will was drawn, and 
that she so said on the day of her 
death, and that divorce proceedings 
against her husband were then pend- 
ing, was sufficient to raise a question 
of fact as to whether she revoked 
the will which was lost. In re Keene’s 
Hstate, 155 N.W. 514, 189 Mich. 97, 
Ann.Cas.1918E 367. 


[d] Evidence held insufficient to 
take to the jury the question of revo- 
cation by execution of a new will 
containing a revocation clause. In 
re Sloan-Rutledge’s Will, 232 N.W. 
674, 210 Iowa 1256. 


fe] On contest of will executed 
in duplicate, where there is evidence 
to rebut the presumption of revoca- 
tion by the destruction of the copy 
in the testator’s possession, the ques- 
tion of revocation is one of fact for 
the jury. Managle v. Parker, 71 A. 
637, 75 N.H. 139, 24 DL.AR.A.N.S. 180; 
Ann.Cas.1912A 269. See In re Walsh’s 
Estate, 163 N.W. 70, 196 Mich. 42, 
Ann.Cas.1918E 217 (intent to revoke 
one of duplicate wills is for the jury 
on conflicting evidence). 


18. In re Casey’s Will, 215 N.Y.S. 
428, 126 Mise. 749. 
19. « Jeffett v. Cook, 299 S.W. 389, 


[§ 900] (7) Lost or Destroyed Will. 
ing evidence the issues of whether an alleged lost or 


On conflict- 


175 Ark. 369. 


[a] TWlustration.—Where the tes- 
tatrix’s cancellation of clauses in a 
will by running a pencil through 
words contained in them showed her 
intention not to revoke the remainder 
of the will, submitting to the jury the 
question of revocation of the entire 
will was error. Jeffett v. Cook, 299 
S.W. 389, 175 Ark. 369. 


20. See supra § 759. 


21. Porch v. Farmer, 122 S.E. 557, 
158 Ga. 55. : 


22. See supra § 759. 


23. Aldrich vy. Aldrich, 102 N.E. 
487, 215 Mass. 164, Ann.Cas.1914C 906. 


[a] TUustration. — Where subse- 
quent wills, alleged to have revoked 
a prior will offered for probate, were 
not found among the testator’s papers 
at the time of his death, their dis- 
appearance raised a presumption of 
fact for the jury that the testator had 
destroyed the subsequent wills with 
the intention of revoking them. Ald- 
rich v. Aldrich, 102 N.E. 487, 215 Mass. 
164, Ann.Cas.1914C 906. 


aes See supra text and notes 20- 


25. Wood v. Achey, 94 S.E. 1021, 
147 Ga. 571; Baltzell v. Ates, 205 S. 
W. 548, 181 Ky. 413; In re Walsh’s 
Estate, 163 N.W. 70, 196 Mich. 42, Ann. 
Cas.1918E 217; In re Keene’s Estate, 
155 N.W. 514, 189 Mich. 97, Ann.Cas. 
1918E 367; Gumtow v. Janke, 143 N. 
W. 616, 177 Mich. 574. 


[a] For example, it is a question 
for the jury to determine whether or 
not the presumption of revocation 
arising from the failure to find a will 
after the testator’s death has been 
rebutted by the evidence. Gumtow v. 
Janke, 143 N.W. 616, 177 Mich. 574. 


[b] Evidence held sufficient to 
raise issue of rebuttal of presumption. 
In re Keene’s Estate, 155 N.W. 514, 
189 Mich. 97, -Ann.Cas.1918E 367. 


26. In re Robinson’s Estate, 270 P. 
1020, 149 Wash. 807. 


[a] Tlustration.—The question of 
whether a lost will was destroyed 
by the testatrix animus revocandi, 
or was fraudulently removed from 
her safe deposit box and suppressed 
by the contestant was, in a proceeding 
to establish and probate a lost will, a 
pure question of fact which on con- 
flicting evidence was determinable by 
the trial court trying the case without 
a jury. In re Robinson’s Hstate, 270 
P. 1020, 149 Wash. 307. 
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destroyed will was executed,?7 its contents,?® and 
whether the instrument was in fact lost or destroy- 


ed,?° are for the jury. 


[§ 901] (8) Holographic Will. 


evidence, questions involving the validity of a holo- 
graphic will should be submitted to the jury,®® such 
as the genuineness of the handwriting of a holo- 
graphic will®t and of the testator’s signature,*? and 
whether the holographic will was found in a proper 


place of deposit. 
[§ 902] (9) Nuncupative Will. 


27. WHarrell v. Harrell, 223 S.W. 


919, 284 Mo. 218. 


[a] Ilustration.—In a proceeding 
to establish a lost or destroyed will; 
testimony by two of the three alleged 
subscribing witnesses that they did 
not sign the instrument will not de- 
feat the establishment of the will, 
for a lost will may be established by 
the testimony of only one of the sub- 
scribing witnesses that he signed and 
saw the others sign, the conflict be- 
tween their statements raising a ques- 
tion for the jury. Harrell v. Harrell, 
223 S.W. 919, 284 Mo. 218. 


28. City of Flint v. Stockdale’s Es- 
tate, 122 N.W. 279, 157 Mich. 593. 


29. Peek v. Irwin, 139 S.H. 27, 164 
Gan 4505) Bright VoerBright, 1138 (S.: 
427, 156 Ga. 42; City of Flint v. Stock- 
dale’s Estate, 122 N.W. 279, 157 Mich. 
593. 


30. Cartwright v. Cartwright, 250 
SOV Views ole suet Sue Areca ata Sih eV LUT DNy iene 
Murphy, 222 S.W. 721, 144 Ark. 429; 
McNamara vy. Coughlin, 169 S.W. 555, 
159 Ky. 810; In re Shemwell’s Will, 
143 Sime 469, 197 N.C. 332; In. re Car- 
raway’s Will, 146 S.B. 860, 196 N.C. 
742; Campbell v. Campbell, (Tex.Civ. 
App.) 215 S.W. 134. 


31. Cartwright v. Cartwright, 250 
S.W. 11, 158 Ark. 278; Toler v. Brown, 
247 S.W. 1075, 157 Ark. 225; Murphy 
Ve Murphy, 222) Sow. W121, 144 Ark. 
429; Burdon v. Burdon’s Adm’x, 9 S. 
W.(2d) 220, 225 Ky. 480; McNamara 
v. Coughlin, 169 S.W. 555, 159 Ky. 
810; Campbell v. Campbell, (Tex.Civ. 
App.) 215 S.W. 134. 


32. Burdon v. Burdon’s Adm’x, 9 
S.W.(2d) 220, 225 Ky. 480; Campbell 
v. Campbell, (Tex.Civ.App.) 215 S.W. 
134. 


Testator’s signature generally as 
for jury see supra § 897. 


33. In re Groce’s Will, 145 S.B. 689, 
196 N.C. 373; In re Jenkin’s Will, 72 
SomeOT 2) LOTeIN. ©. 42:9 so (iduakt. AWN. 
842. 


[a] Evidence held sufficient to go 
to jury.—Where the evidence tended 
to show that the paper writing offered 
for probate as a holographic will was 
found in a small box, which had been 
in the possession of deceased for 
years and which her family regarded 
as her private box, and that the box 
contained jewelry, deeds, letters, and 
stock certificates, some of the papers 
belonging to her husband, the evi- 
dence was sufficient to carry to the 
jury the question of whether such 
paper writing was found in a proper 
place of deposit. In re Shemvwell’s 
Will, 148 S.H. 469, 197 N.C. 332. 


34 In re Garland’s Will, 76 S.E. 
486, 160 N.C. 555. 
[a] Question whether witnesses 


were specially requested to bear wit- 
ness to a nuncupative will by the tes- 
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evidence, questions relating to the execution of an 
alleged nuncupative will,#4 and whether the words 


thereof as reduced to writing are those of the ‘tes- 
tator,?> are for the jury. 


On _eonflicting 


[§ 903] (10) Testamentary 
General. How much capacity is required to make a 
will is a question of law.®® 
had the required capacity is a question of fact,*7 
and in the latter sense the question of testamentary 
capacity is an issue of fact,?8 or a mixed question 


Capacity—(a) In 
Whether the testator 


of law and fact,?® which should be submitted to the 


On 


conflicting 


tatrix was for the jury under the evi- 
dence. In re Garland’s Will, 76 S.E. 
486, 160 N.C. 555. 


35. Bolles y. Harris, 34 Ohio St. 38. 


36. Walker v. Walker’s Ex’r, 34 
Ala. 469; Kimberly’s Appeal, 36 A. 
847, 68 Conn. 428, 57 Am.S.R. 101, 
37 L.R.A. 261; Baddeley v. Watkins, 
12 ON. Bee 25, 293 Il, Soa haxeparte 
MekKie Sot PSs 98) LOW Se Ceo 


[a] ‘The standard or test to be 
applied in reaching the decision as to 
whether testamentary capacity ex- 
isted in any given case is always mat- 
ter of law, and for the court to de- 
termine.” Kimberley’s Appeal, 36 A. 
847, 849, 68 Conn. 428, 57 Am.S.R. 101, 
Sia aRAs 26 


[b] “What degree of mental ca- 
pacity is necessary to enable testa- 
tor to make a valid will, to what ex- 
tent and with what degree of perfec- 
tion he must understand the will and 
the persons and property affected by 
it, or to what extent his mind must 
be impaired to render him incapable, 
are questions of law exclusively for 
the court.’”’ Baddeley v. Watkins, 127 
N.E. 725, 728, 293 Ill. 394. ; 


87. Ex parte McKie, 91 S.E. 978, 
HOGS: Con be 


eet Del.—Sutton v. Sutton, 5 Del. 


Bec aa nese v. Forester, 66 Ga. 


Ind.—Marion Trust Co. v. Robinson, 
110 N.Ie. 65, 184 Ind. 291; Swygart v. 
Willard, 76 N.E. 755, 166 Ind. 25. 


Iowa.—Bever v. Spangler, 61 N.W. 
1072,e93 Iowa 576; Duggan v. Mc- 
Breen, 43 N.W. 547, 78 Iowa 591. 


Kan.—Simnitt v. Kneemeyer, 262 P. 
554, 124 Kan. 790. 


La.—State v. Martin, 2 La.Ann. 667. 


Me.—Backus y. Cheney, 12 A. 636, 
80 Me. 17; Robinson v. Adams, 62 Me. 
he oe Am.R. 473; Ware v. Ware, 8 

e. 42, 


Md.—Crockett v. Davis, 31 A. 710, 


81 Md. 1384; Townshend v. Town- 
shend, 7 Gill 10. 
Mass.—Claffey y. Fenelon, 161 N. 


E. 616, 263 Mass. 427. 


Mich.—Prentis  v. Bates, 53 N.W. 
UD Spm ou MULC Tien ic iy. meee Weewee Nua Oidas 
Kempsey v. McGinniss, 21 Mich. 128. 


Mo.—Pritchard v. Thomas, 192 S. 
W. 956; Crossan v. Crossan, 70 S.W. 
136, 169 Mo. 631, 8 Prob.Rep.Ann, 209. 


Neb.—In re Winch’s Estate, 121 N. 
W. 116, 84 Neb. 251, 18 Ann.Cas. 903. 


N.Y.—In re Zobrist’s Will, 179 N. 
Y.S. 435. 


N.D.—Keller v. Reichert, 189 N.W. 
690, 49 N.D. 74. 


@kKli—Peace yw Peace, 299" Passi: 


jury on conflicting evidence,*® or determined by the 


149 Okl. 123; In re James’ Estate, 268 
P. 296, 181 Okl. 142; In re Wah-kon- 
teb ecu peb’s Estate, 232 P. 46, 108 


Pa.—Rees _v. Stillé, 38 Pa. 138; 
Lewis v. Lewis, 6 Serg.&R. 489; In 
re Thomas’ Hstate, 4 Pa.Co. 270, 20 
Wkly.N.C. 336. 


go ia ae v. Hatcher, 24 S.C.L. 


Tex.—Trezevant v. Rains, 19 S.W. 
567 [rev on other grounds 23 S.W. 890, 
85 Tex. 329]; Linney v. Peloquin, 35 
Tex. 29; Henson v. Adkins, (Civ.App.) 
290 S.W. 231; Gallagher v. Neilon, 
(Civ.App.) 121 S.W. 564. 


Wash.—In re Flathers’ Estate, 253 
P. 120, 142 Wash. 698. 


39. In re Perkins’ Hstate, 235 P. 
45, 195 Cal. 699; Hall v. Mercantile 
Trust Co., (Mo.) 59 S.W.(2d) 664. 


40. Ala.—Hall v. Hall, 121 So. 718, 
219 Ala. 199; Houston v. Grigsby, 116 
So. 686, 217 Ala. 506; Daggett v. 
Boomer, 99 So. 181, 210 Ala. 673; Bar- 
nett v. Freeman, 72 So. 395, 197 Ala. 
142; Walker v. Walker, 34 Ala. 469. 


Ark.—Emerich y. Arendt, 14 S.W. 
(2d) 547, 179 Ark. 186; Nelon v. Nel- 
on, 284 S.W. 7438, 171 Ark. 505. 


Cal.—In re Babcock’s Estate, 227 P. 
657, 67 Cal.App. 309. 


D.C.—Hagerty v. Olmstead, 39 App. 
Di Ce AiO: " 


Ill.—Holland v. People’s Bank & 
Trust. Cov, 135 N.E. VL7, 308 Wl. ssa 
Belz v. Piepenbrink, 149 N.E. 483, 318 
Ill. 528; Kimber v. Kimber, 148 N.E. 


293, 317 Ill. 561; Baddeley v. Watkins, ' 


127 N.E. 725, 293 Ill. 394; Judy v. Ju- 
dy, 104 N.E. 256, 261 Ill. 470; Doyle 
v. Doyle, 100 N.H. 950, 257 Ill. 229, 


Ind.—Ramseyer v. Dennis, 116 N.E. 
417, 119 N.E. 716, 187 Ind. 420; Be- 
bert v. Egbert, 168 N.E. 34, 90 Ind. 
App. 1; Smith v. Kemerly, 150 N.E. 
65, 84 Ind.App. 398. 


Iowa.—In re Shields’ Will, 224 N.W. 
69, 208 Iowa 607; Brogan y. Lynch, 
214 N.W. 514, 204 Iowa 260; Haddock 
v. Jacobs, 171 N.W. 598, 185 Iowa 
1057; In re Overpeck’s Will, 120 N. 
W. 1044, 122 N.W. 928, 144 Iowa 400. 


Ky.—Duval v. Duval, 60 S.W.(2d) 
351, 249 Ky. 186; Mullins v. Mullins, 
16 S.W.(2d) 788, 229 Ky. 103; Hage- 
dorn v. Scott, 228 Ky. 582, 15 S.W.(24) 
479; Thompson vy. Jordan, 2 S.W.(2d) 
640, 222 Ky. 788; Rounds vy. Rounds, 
2838 S.W. 77, 214 Ky. 294; lLittle’s 
Adm’r yv. Sizemore, 270 S.W. 729, 208 
Ky. 135; Spradlin vy. Adams, 207 S. 
W. 471, 182 Ky. 716. 


Mass.—Claffey v. Fenelon, 161 N. 
HE. 616, 263 Mass. 427. 


Mich.—In re Lewandowski’s Estate, 
210 N.W..314, 236 Mich. 136. 


Mo.—Moll v. Pollack, 8 S.W.(2a) 
38, 319 Mo. 744; Bingaman vy. Han- 


For later cases. developments and changes in the law see Annotations, same title and section number. 
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trial court when trying the case without a jury.*? 
The credibility4? and weight#* of evidence as to tes- 
tamentary capacity are for the jury. But the ques- 
tion of whether the evidence as to testamentary ca- 
pacity or the lack thereof has sufficient probative 
force to go to the jury is for the court to deter- 
Where the evidence is clearly insufficient 


mine.*4 


nah, 194 S.W. 276, 270 Mo. 611; Pritch- 
ard v. Thomas, 192 S.W. 956. 


Neb.—In re Strelow’s Hstate, 231 
N.W. 837, 233 N.W. 889, 120 Neb. 235; 
In re Kerr’s Estate, 222 N.W. 638, 117 
Neb. 630; In re Lyell’s Estate, 219 
N.W. 189, 116 Neb. 827; In re Ku- 
ae Estate, 192 N.W. 202, 109 Neb. 


N.Y.—In re Rundles’ Will, 215 N.Y. 
Sa i490, 26) App. Div. 6583 In “re 
Strong’s Will; 166 N.Y.S. 862, 179 
App.Div. 539 [rev 165 N.Y.S. 726, 99 
Misc. 243]; In re Donohue’s Estate, 
188 N.Y.S. 760, 115 Misc. 586; In re 
Zobrist’s Will, 179 N.Y.S. 435. 


N.C.—In re Badgett’s Will, 160 S. 
E. 836, 201 N.C. 565; In re Craven’s 
Will, 86 S.E. 587, 169 N.C. 561. 


N.D.—Keller y. Reichert, 189 N.W. 
690, 49 N.D. 74. 


Ohio.—Raymond v. Hearon, 164 N. 
BE. 644, 30 Ohio App. 184; Sullivan v. 
Cassidy, 163 N.E. 728, 29 Ohio App. 
457 [aff 161 N.E. 540, 118 Ohio St. 
508]; Berndt v. Bonacker, 153 N.E. 
2345 921 iOhio. App. 516.0 HNaganwv: 
Welsh, 19 Ohio Cir.Ct.N.S. 177. 


Pa.—Fisher v. Fisher, 20 Pa.Dist. 
56. 


R.I.—Carpenter v. Carpenter, 145 A. 
310; Dart v. Rhode Island Hospital 
TrustaCo, 121 A. 211, 45° R.1. 173. 


S.C.—Ex parte McLeod, 138 S.E. 
255,0140) (S.C. 1: 


Tenn.—Kirkland v. Calhoun, 248 S. 
W. 302, 147 Tenn. 388. 


Tex.—Ara v. Bernhardt, (Civ. App.) 
29 S.W.(2d) 867; Henson v. Adkins, 
(Civ.App.) 290 S.w. 231; Reinhardt v. 
Nehring, (Civ.App.) 283 S.W. 347 [rev 
on other grounds (Commn.App.) 291 
S.W. 873]; Campbell v. Campbell, 
(Civ.App.) 215 S.W. 134; Gallagher v. 
Neilon, (Civ.App.) 121 S.W. 564; War- 
ren v. Ellis, (Civ.App.) 137 S.W. 1182. 
See Payne v. Chance, (Civ.App.) 4 S. 
W.(2d) 328 (recognizing rule). 


Va.—McComb vy. Farrow, 104 S.E. 
812, 128 Va. 455. 


[a] Where different men might 
draw different conclusions from the 
evidence, the question of testamen- 
tary capacity is one of fact for the 


ies In re Zobrist’s Will, 179 N.Y.S. 
Ove 
[b] Where evidence is in hopeless 


conflict on the issue of testamentary 
capacity, the question is for the jury. 
eo es, v. Watkins, 127 N.E. 725, 293 


41. Cal.—In re Phillips’ Estate, 261 
P. 709, 202 Cal. 490. 


Tll—Madden vy. Keyser, 
434, 381 Ill. 648. 


Eo ee v. Kneemeyer, 
. 554, 124 Kan. 790. 


N.J.—In re Halton’si Hstate, 161 A. 
809, 111 N.J.Eq. 143. 


Or.—In re Riggs’ Estate, 250 P. 753, 
120 Or. 38. 


42. TIowa.—In re Swain’s Estate, 
174 N.W. 493, 189 Iowa 28. 


Mass.—Taylor v. Creeley, 152 N.E. 
3, 257 Mass. 21. 


Mo.—Fowler v. Fowler, 2 S.W.(2d) 


163 N.E. 
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ee 318 Mo. 1078. 


Neb.—In re Strelow’s Hstate, 231 
N.W. 837, 2838 N.W. 889, 120 Neb. 235. 


N.C.—In re Brown’s Will, 140 S.E. 
192, 194 N.C. 583. 


fa] Although court may not be- 
lieve evidence on which a jury find 
incapacity, still the credibility of the 
evidence is for the jury as the triers 
of facts. In re Swain’s Hstate, 174 
N.W. 498, 189 Iowa 28. 


[b] Truth of proponents’ testi- 
mony aud credibility of contestants’ 
witnesses as to the testator’s mental 
capacity was for the jury. Fowler v. 
Fowler, 2 S.W.(2d) 707, 818 Mo. 1078. 


43. Ala.—Batson v. Batson, 117 So. 
10, 217 Ala. 450. 


Ark.—Nelon vy. Nelon, 284 S.W. 743, 
£71 Ark. 505. 


Cal.—In re Sexton’s Estate, 251 P. 
778, 199 Cal. 759; In re Sandman’s Es- 
tate, 8 P.(2d) 499, 121 Cal.App. 9; 
In re Goldman’s Estate, 260 P. 586, 
86 Cal.App. 125. 


Ill.— Jones v. Worth, 149 N.E. 793, 
319 Ill. 235; Belz v. Piepenbrink, 149 
N.E.. 483, 318 Ill. 528; Catt v..Robins, 
I374N. Bo LOL, 305 211. 76; 


Iowa.—In re Shield’s Will, 224 N.W. 
69, 208 Iowa 607; Mileham v. Mon- 
tagne, 125 N.W. 664, 148 Iowa 476. 


Ky.—Meuth’s Ex’x v. Meuth, 164 S. 
W. 68, 157 Ky. 784. 


Md.—Love v. Love, 148 A. 814, 158 
Md. 481. 


N.C.—In re Brown’s Will, 140 S.E. 
192, 194 N.C. 583. 


[a] It is special province of jury 
to determine weight and correctness 
of conflicting testimony as to testa- 
mentary capacity. Belz v. Piepen- 
brink, 149 N.E. 483, 318 Ill. 528. 


[b] Whether evidence of insane 
delusion by testator preponderated for 
contestant or proponent of will was 
a question “which lay solely within 
the province of the jury to deter- 
mine. In re Goldman’s Estate, 260 
P. 586, 86 Cal.App. 125. 


[c] If there is logical correlation 
existing between the testator’s men- 
tal state before or after testamentary 
act and issue of mental capacity, the 
weight of evidence is for the jury. 
In re Sandman’s Hstate, 8 P.(2d) 499, 
121 Cal.App. 9. 


[d] Weight of prior adjudication 
of insanity.—Under Code § 2288, pro- 
viding that a discharge from an, in- 
sane hospital shall be prima facie evi- 
dence of recovery, the weight of a 
prior finding of insanity is for the 
jury in an action to set aside a will 


for mental incapacity. Mileham v. 
Montagne, 125 N.W. 664, 148 Iowa 
476. 


44, Patton v. Shelton, 40 S.W.(2d) 
706, 328 Mo. 631; Berkemeier v. Rel- 
ler, 296 S.W. 739, 317 Mo. 614. 


45. Scheller v. Schindel, 138 A. 415, 
153 Md. 547, 551. 


“Of course, it must not be forgot- 
ten that the jury is the judge of the 
facts, if there are any facts proved 
in a given case from which a rea- 
sonable mind could find for the plain- 
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to warrant an inference of testamentary incapacity, 
the question becomes one of law for the court to de- 
cide,*® and, where the proponents have made a pri- 
ma facie case of capacity and there is no conflict- 
ing evidence, there is no disputed question of fact 
to st-ymit,*® and, under such circumstances, the court 
may‘? and should#® take the issue from the jury. 


tiff. But if, in a will contest, on con- 
sideration of the whole case, the 
court is satisfied that there is no tes- 
timony made to bear such relation to 
the condition of the testator at the 
time of making his will that a rea- 
sonable mind could infer from it that 
at that time the testator was incapa- 
ble of executing a valid deed or con- 
tract, then it becomes a question of 
law to be decided by the court.” 
Scheller v. Schindel, supra. 


46. In re Bayer’s Estate, 227 N.W. 
928, 119 Neb. 191. 


47. Cal.—in re Haupt’s Estate, 252 
P. 597, 200 Cal. 147; In re Holloway’s 
Estate, 235!) Py 10l2 5 195 sCaly vilen eras 
re Venners’ Estate, 6 P.(2d) 544, 119 
Cal.App. 417; In re Casassa’s Estate, 
276 P. 366, 98 Cal.App. 97; In re Lit- 
tle’s Estate, 189 P. 818, 46 Cal.App. 
776; In re Campbell’s Estate, 189 P. 
812, 46 Cal.App. 612. 


D.C.—Wenck v. Riggs Nat. Bank of 
Washington, D. C., 57 App.D.C. 333, 23 
F.(2d) 754. 


Ga.—Mason v. Taylor, 132 S.E. 893, 
162 Ga. 149; Connell v. Barrett, 129 
S.E. 98, 160 Ga. 848. 


Iowa.—Wackman v. Wiesord, 212 
N.W. 122, 202 Iowa 1391 


Ky.—Spradlin y. Kaas! 207 S.W. 
471, “i82 Ky. 716. 


Md.—Bell v. Wolfkill, 187 A. 35, 152 
Md. 407. 


Mich.—In re Sach’s Estate, 236 N. 
W. 805, 254 Mich. 358; In re Morris’ 
Estate, 200 N.W. 135, 228 Mich. 555. 


Miss.—Ellis v. Ellis, 134 So. 150, 160 
Miss. 345. 


Mo.—Bushman vy. Barlow, 292 S.W. 
1039, 316 Mo. 916. 


" Neb.—In re Kees’ Estate, 208 N.W. 
637, 114 Neb. 512. 


N.Y.—In re Stern’s Will, 256 N.Y.S. 
54, 235: App.Div. 60 [aff 185 N.E. 762, 
261 ING se 6M: 


Va.—Hentz v. Wallace’s Adm’r, 150 
S.E. 389, 153 Va. 437; Woody v. Tay- 
lor, 77 S.E. 498, 114 Va. 787. 


{a] MZllustrations.—(1) Where the 
evidence did not show that the testa- 
trix did not know extent of property, 
natural objects of bounty, or nature 
of act, the issue of testamentary in- 
capacity was properly withheld from 


the jury. In re Haupt’s Estate, 252 
Pi 507, -200'eCal. sd Aves (C2) eitmimarmcwale 
contest, where the undisputed evi- 


dence showed that at time of execu- 
tion of will the testator was alert, 
normal, and in full possession of men- 
tal faculties, the court did not err in 
withdrawing question of mental in- 
capacity from the jury. In re Mor- 
Ave Estate, 200 N.W. 135, 228 Mich. 


48. Ga.—Edenfield v. Boyd, 84 S. 
BE. 486, 143 Ga. 95. 


Ky.—Moran’s Ex’r v. Moran, 26 S. 
W.(2d) 565, 2383 Ky. 526; Davidson’s 
Ex’r y. Melton, 3 S.W. (2d) 198, 223 
Ky. 145. 


Md.—Cronin v. Kimble, 144 A. 698, 
156 Md. 489; Secheller v. Schindel, 138 
A. 415, 153 ‘Ma. 547; Kelley v. Stan- 
ton, 118 A. 863, 141 Md. 380. 


Mass.—Johnson v. Talbot, 150 N.EB. 
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Sanity*® is a question of fact,5° and it is for the 
jury to determine the character of delusions under 
which a testator labored,®+ as whether they were 
temporary or habitual,>? whether they were insane 
or had a foundation in fact,’* whether or not the 
testator used intoxicating liquors to an extent so 
undermining his mental faculties as to render him 
incompetent to make a will,®4 whether or not men- 
tal incompetency of a testator was operative at the 
time of the making of his will,®> and whether the 
testator’s belief in spiritualism amounted to an in- 
sane delusion.®* The existence®’? and operation®® 
of monomania as affecting testamentary capacity are 
questions of fact for the jury. 


Effect of a stroke of apoplexy on the testamentary 
capacity of the victim is a question of fact for the 
trial court®® or jury.®° 


Opinion evidence cannot conclude the question of 
testamentary capacity, the standard of such capac- 
ity being for the court to determine irrespective of 
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the opinions of witnesses,*! and the weight and cred- 
ibility of opinion evidence being for the jury.®? 


On trial without a jury the mere fact that an aged 
testator suffered from auto-intoxication does not 
show his incompetence to make a will as a matter 
of law.*? 


[§ 904] (b) Sufficiency of Evidence To Carry Is- 
sue to Jury—aa. In General. In determining wheth- 
er the evidence is sufficient to carry the issue of tes- 
tamentary capacity to the jury the court should not 
weigh the evidence for the purpose of determining 
what conclusion it might reach on the issue of capac- 
ity,°* but should determine merely whether the evi- 
dence would be sufficient to support a verdict for 
the contestant,®*® its sole function being to pass on 
the sufficiency of the evidence to take the issue to 
the jury.°* Substantial evidence tending to show 
lack of testamentary capacity is sufficient to carry 
the issue to the jury,®* however strongly it may be 
controverted,*® as where there is testimony direct- 


would be error for the court to tell 
the jury that the testimony of medi- 
cal experts was entitled to greater 
weight than that of other witnesses, 
as the weight to be given their tes- 
timony is for the jury. Nelon v. Nel- 
on, 284 S.W. 748, 171 Ark. 505. (2) 


900, 255 Mass. 155; Johnson v. Jenks, 55. Catt v. Robins, supra. 
147 N.E. 844, 253 Mass. 25. 56. Robinson v. Adams, 62 Me. 369, 
Rae tare re aulward's weiete, ee 16 Am.R. 473. 

-W. 697, 243 Mich. 9; In re Little- 
Pate Mstate, 215 NW, 65,280 Mich, | gee uae eee cay wr oa 
630; In re Wynn’s Estate, 159 N.W. Y : . 
492, 193 Mich. 223. [a] Whether testator became im- 


Mo.—Patton vy. Shelton, 40 S.W.(2d) 
706, 828 Mo. 631; Frohman v. Lowen- 
stein, 260 S.W. 460, 303 Mo. 339; Hahn 
v. Hammerstein, 198 S.W. 833, 272 Mo. 
248; Schierbaum v. Schemme, 57 S. 
Ww. 526, 157 Mo. 1, 80 Am.S.R. 604. 


N.Y.—Lesster v. Lesster, 165 N.Y. 
S. 592, 178 App.Div. 438. 


Ohio.—Hayes v. Halle, 155 N.H. 493, 
23 Ohio App. 522. 


Pa.—Guarantee Trust & Safe De- 
posit Co. of Shamokin v. Heiden- 
reich, 138 A. 764, 290 Pa. 249. 


“In the absence of any evidence 
tending to establish mental incapac- 
ity, it was error to submit that ques- 
tion to the jury, and for that error 
the case will have to be reversed.’’ 
Moran’s Ex’r v. Moran, 26 S.W.(2d) 
565, 566, 233 Ky. 526. 


fa] On request.—Where the con- 
testants’ instructions were predicated 
solely on the theory of undue influ- 
ence, and there was no evidence of 
testamentary incapacity, the court 
should have withdrawn the latter is- 
sue if the proponents had so request- 
ed. Patton v. Shelton, 40 S.W.(2d) 
706, 328 Mo. 6381. 


49. Insanity as affecting testa- 
mentary capacity see supra § 29. 


50. Ware v. Ware, 8 Me. 42; Oden- 
waelder v. Schorr, 8 Mo.App. 458. 


51. Townshend v. Townshend, 7 
Gill (Md.) 10. 

52. Townshend v. Townshend, su- 
pra. 

53. Wainwright v. Wainwright, 
187 So. 413, 223 Ala. 522. 


[a] For example, whether the tes- 
tator’s belief that.members of family 
were hostile to him was founded in 
fact or resulted from deranged con- 
dition of mind, amounting to insane 
delusion, was for the jury. Wain- 
wright v. Wainwright, 137 So. 413, 223 
Ala. 522. 


54. Catt v. Robins, 137 N.E. 101, 
305 Ill. 76. 


bued with idea his own daughter was 
not his child, so as to become a mono- 
maniac on this subject, was an issue 
of fact for the jury. Stephens v. 
Bonner, 162 S.E. 383, 174 Ga. 128. 


58. Stephens v. Bonner, supra. 
59. In re Schmidt’s Will, 139 N.Y. 
S. 464. 


60. Huey v. Bristow, 198 S.W. 1173, 
178 Ky. 444. 


61. In re Wasserman’s Hstate, 148 
P. 931, 170 Cal. 101; In re Redfield’s 
Histate, 9 48" Ps ©794,. 2116 Callo-65 5s 
Stockhouse y. Horton, 15 N.J.Eq. 208. 


62. Ark.—WNelon v. Nelon, 284 S. 
W. 748, 171 Ark. 505. 


Cal.—In re Sandman’s Estate, 8 P. 
(2d) 499, 121 Cal.App. 9 


Ill.—Judy v. Judy, 
261 Ill. 470. 


Iowa.—In re Shields’ Will, 224 N.W. 
69, 208 Iowa 607. 


Md.—Love v. Love, 148 A. 814, 158 
Md. 481. 


N.C.—In re Brown’s Will, 140 S.E. 
192, 194 N.C. 583. 


[a] For example, “the credibility 
and probative force of all the evi- 
dence, including the conflicting opin- 
ions of the witnesses” as to the testa- 
tor’s mental capacity on the date of 
execution of his will ‘were matters 


104 N.E. 256, 


essentially for the jury.” In re 
Browse Will, 140 S.H. 192, 194 N.C. 
[b] Attending physician.—(1) 


Weight of testimony of attending 
physician as to mental incompeten- 
cy of the testator was for the jury. 
Love v. Love, 148 A. 814, 158 Md. 481. 
(2) Where the witnesses whose com- 
petency to testify as to the testator’s 
mental capacity was challenged gave 
the facts on which they based their 
opinion, the weight to be given to 
their testimony was for the jury. 


Jones v. Worth, 149 N.E. 7938, 319 
NN Ab 
[ec] Expert testimony.—(1) It 


The jury are not concluded by the 
testimony of an expert on the issue of 
testamentary capacity, his credibility 
and the weight to be given his tes- 
timony being for their determination. 
In re Sandman’s Estate, 8 P.(2d) 499, 
121 Cal.App. 9. 


63. In re Smith’s Estate, 
ae mis Cal. 152. 


rne v. Fulkerson, 162 S.W. 
im 254 Mo. Chris 


65. Thomas v. Young, 57 App.D.C. 
282, 22 F.(2d) 588; Byrne v. Fulker- 
son, 162 S.W. 171, 254 Mo. 97; In re 
rena Estate, 196 P. 996, 59 Mont. 


252 P. 


Scintilla rule see 
notes 84, 85. 


66. Donnelly y. Donnelly, 
648. 156 Md. 81. 


67. Ark.—Howell v. Miller, 292 S. 
W. 1005, 173 Ark. 527. 


Cal.—In re Flint’s Hstate, 177 P. 
451, 179 Cal. 552 (recognizing rule). 


Colo.—Davis v. Davis, 170 P. 208, 
64 Colo. 62. 


Mo.—Heinbach v. Heinbach, 170 S. 
W. 1143, 262 Mo. 69; Denny v.’ Hicks, 
2 S.W. (2a) 139, 222 Mo.App. 1206; 
Carroll v. Murphy, (App.) 231 S.W. 


infra text and 


143 A. 


642. See Williams v. Lack, 40 S.W. 
Care 670, 328 Mo. 32 (recognizing 
rule 


N.Y.—In re Barney’s Will, 174 N.Y. 
S. 242, 185 App.Div. 782. 


[a] If there is more than mere 
scintilla of evidence tending to show 
incompetency, and the evidence is 
such that different inferences may 
fairly be drawn therefrom, the case 
must be decided as one of fact, which, 
if a jury is used, must be left to the 
jury. Inre Barney’ 8S Will, 174 N.Y.S. 
242, 185 App.Div. 782. ‘See In re 
Burnham’s Will, 194 N.Y.S. 811, 201 
App.Div. 621 [rev 189 N.Y.S. 182, 115 
Misc. 588] (recognizing rule). 


68. Howell v.. Miller, 292 


S.W. 
1005, 173 Ark. 527. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ly asserting unsoundness of mind.*°® 
held that some evidence of incapacity is not sufficient 
to take the issue to the jury,’° that substantial evi- 
dence is required,’! that to warrant submitting the 
issue of testamentary capacity to the jury there must 
be such a substantial conflict in the evidence as to 
support a verdict for either side,’? that a mere scin- 
tilla is insufficient,7* and that, where there is no 
evidence sufficient reasonably to satisfy the jury that 
the testator lacked capacity, the issue ought not to 
be submitted,’* as where the evidence of incapacity 
would be insufficient to support a verdict against the 
will;*> but that to create a jury issue the evidence 
should be such as may reasonably satisfy the jury 
of the fact of incapacity,’® although other authori- 
ties have held that, where there is any evidence of 


69. Kirkland v. Calhoun, 248 S.W. 
302, 147 Tenn. 388. 

70. In re Koll’s Estate, 206 N.W. 
40, 200 Iowa 1122; Seamens v. Gallup, 
190 N.W. 395, 195 Iowa 540. 

71. Thomasson vy. Hunt, (Mo.) 185 
S.W. 165; Jones v. Jones, (Mo.App.) 
260 S.W. 793. 

72. Guarantee Trust & Safe Depos- 


it Co. of Shamokin v. Heidenreich, 138 
A. 764, 290 Pa. 249. 


73. Spencer v. Spencer, (Mo.) 221 
S.W. 58. 


74. In re Bourne’s Will, 199 N.Y.S. 
904, 121 Misc. 12. 


[a] Insufficient evidence equiva- 
lent to no evidence.—In a probate 
contest, the issue of testamentary ca- 
pacity should not be submitted to the 
jury, when there is insufficient evi- 
dence reasonably tending to prove in- 
capacity, insufficient evidence in law 
being equivalent to no evidence. In 
re Bourne’s Will, 199 N.Y.S. 904, 121 
Misc. 12. 


75. In re Tymeson’s Will, 187 N. 
Y.S. 330, 335, 114 Mise. 643. 


“Where, upon consideration of the 
entire evidence of the case, reason- 
able men might draw different infer- 
ences, then, and only then, a question 
of fact is presented, which the court 
should submit to the jury. Whether 
this issue of mental capacity should 
be submitted to the jury is to be fur- 
ther tested as follows: If, in the 
opinion of the surrogate, he should 
have to set aside the verdict of the 
jury, as against the weight of evi- 
dence, if given against the will, then 
he should not submit the issue to the 
jury.” In re Tymeson’s Will, supra. 


76. In re Koll’s Estate, 206 N.W. 
40, 200 Iowa 1122. 


77. Woodruff’s Ex’r v. Woodruff, 
26 S.W.(2d) 751, 233 Ky. 744; Rus- 
sell v. Russell’s Ex’r, 25 S.W.(2d) 54, 
233 Ky. 105; Beatty v. Caldwell, 276 
S.W. 547, 210 Ky. 559. 


78. Loveren v. Eaton, 113 A. 206, 
80 N.H. 62. 


79. Nalty’s Adm’r v. Franzman’s 
Bx’r, 299 S.W. 585, 221 Ky. 709; Berry 
v. Moore, 295 S.W. 885, 220 Ky. 619; 
Franzman’s Ex’rs v. Nalty, 271 S.W. 
1034, 208 Ky. 686. 


[a] Although evidence may have 
been insufficient to support verdict 
for the contestants, nevertheless, un- 
der the scintilla rule, whether the tes- 
tatrix, claimed to have insane delu- 
sions about religion, had testamen- 
tary capacity was for the jury where 
there was some evidence in support 
of the contention. Nalty’s Adm’r v. 
Franzman’s Ex’r, 299 S.W. 585, 221 
Ky. 709. 


80. Burdon vy. Burdon’s Adm’x, 9 


276 S.W. 547, 210 Ky. 559; 
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S.W.(2d) 220, 225 Ky. 480; Gay v. 
Gay, 209 S.W. 11, 183 Ky. 238; Sprad- 
lin v. Adams, 207 S.W. 471, 182 Ky. 
716; Green v. Isaacs, 198 S.W. 714, 
178 Ky. 258; Phillips v. Phillips, 148 
S.W. 51, 149 Ky. 206; Trombley v. 
King? 2312 INOW 193° 251 2-Mich) 117; 
Dobie v. Armstrong, 55 N.E. 302, 160 
N.Y. 584. 


[a] Scintilla rule does not mean 
something cam be made out of noth- 
ing and, where the only evidence of 
incapacity rests on vague suspicion 
or conjecture, it will not carry the 
issue to the jury even under the scin- 
tilla rule. Burdon v. Burdon’s Adm’x, 
9 S.W.(2d) 220, 225 Ky. 480. 


61. In re Ivey’s’ Will, 274 P. 559, 
94 Cal.App. 576; Byrne v. Fulkerson, 
162 S.W. 171, 254 Mo. 97; Hoctor v. 
Pavilick, (Mo.App.) 199 S.W. 1038. 


[a] Eyewitness evidence of inca- 
pacity at moment of execution not 
necessary, circumstantial proof being 
RS to carry the issue to the ju- 

y. Byrne v. Fulkerson, 162 S.W. 
171, 254 Mo. 97. ; 


82. Sufficiency of evidence to car. 
ry issue of undue influence to jury 
see infra §§ 917-923. 


83. Wood v. Corcoran, 228 S.W. 32, 
190 Ky. 621. 


84. See supra § 891. 
85. Wood v. Corcoran, supra. 


86. Ala.—Moore v. Heineke, 24 So. 
374, 119 Ala. 627. 


Ark.—Kennedy v. Quinn, 266 S.W. 
ae 166 Ark, 509. 


al.—iIn re Mickley’s Estate, 2 P. 
(28) 193, 115 Cal.App. 736. 


Colo.—Lehman v. Lindenmeyer, 109 
P. 956, 48 Colo. 305. 


D.C.—Thomas v. Young, 57 App.D. 
C. 282, 22 F.(2d) 588. 


Ill.— Greenwell v. Hess, 131 N.E. 
626, 298 Ill. 459; Norton v. Clark, 
97 N.B. 1079, 253 Ill. 557; Geiger v. 
Geiger, 93 N.E. 314, 247 Ill. 629. 


Ind.—Stalker v. Breeze, 114 
968, 186 Ind. 221. 


Iowa.—Jenkins v. Robinson, 188 N. 
W. 765, 194 Iowa 972. 


Ky.—Centers v. Jones, 43 S.W.(2d) 
512, 241 Ky. 154; Hagedorn v. Scott, 
15 S.W.(2d) 479, 228 Ky. 582; 
Rumpf’s Adm’r v. Schwartz, 283 S.W. 
102, 214 Ky. 350; Beatty v. Caldwell, 
Meuth’s 
x’x v. Meuth, 164 S.W. 68, 157 Ky. 
784, 

Md.—Donnelly v. Donnelly, 143 A 
648, 156 Md. 81; Lyon v. Townsend, 
91 A. 704, 124 Md. 163; Grill v. O’Dell, 
77 A. 984, 113 Md. 625. 

Mich.—In re Mette’s Estate, 244 N. 


W. 456, 260 Mich. 225; Dwyer v. Dwy- 
er’s Estate, 232 N.W. 256, 251 Mich. 


N.E. 
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testamentary incapacity,’”7 or some evidence there- 
of,7® even a scintilla,7® the issue is for the jury. 
Mere suspicion or conjecture is not sufficient to take 
the issue to the jury,®° although direct evidence is 
not required, circumstantial evidence being suffi- 


Comparison with proof required for submission of 
issue of undue influence.*? 
there is no difference between the quantum of testi- 
mony necessary to take the issue of mental capacity 
to the jury and that necessary to take the issue of 
undue influence,®* and that the scintilla rule®* will 
apply to one no more or less than to the other.®° 

Evidence in particular cases. 
will be found cases where the evidence was held 
sufficient®® or insufficient®’ to carry the issue of tes- 


It has been said that 


In the notes below 


346; In re Lewandowski’s Hstate, 210 
N.W. 314, 236 Mich. 136; Cooper v. 
Harlow, 128 N.W. 259, 163 Mich. 210. 


Miss.—Tyson v. Utterback, 122 So. 
496, 154 Miss. 381, 63 A.L.R. 1188; 
en v. Sheeks, 77 So. 820, 116 Miss. 


Mo.—Clark v. Commerce Trust Co., 
62 S.W.(2d) 874; Hamner v. d- 
monds, 36 S.W.(2d) 929, 327 Mo. 281; 
Meyers v. Drake, 24 S.W. (2d) 116, 324 
Mo. 612; Hartman v. Hartman, 284 
S.W. 488, 314 Mo. 305; Post v. Bailey, 
254 S.W. 71; Carroll v. Murphy, 231 
S.W. 642; Thomas v. Thomas, 186 S. 
W. 993; Andrew v. Linebaugh, 169 S. 
W. 135, 260 Mo. 623; Byrne v. Fulker- 
son, 162 S.W. 171, 254 Mo. 97; Bens- 
berg v. Washington University, 158 
S.W. 330, 251 Mo. 641; Turner v. An- 
derson, 139 S.W. 180, 236 Mo. 523. 


Mont.—In re Cummings’ Estate, 11 
P.(2d) 968, 92 Mont. 185. 


Neb.—In re Lyell’s Estate, 219 N.W. 
189, 116 Neb. 827; In re Frederick’s 
Hstate, 119 N.W. 667, 120 N.W. 1131, 
83 Neb. 318, 321. 


N.Y.—In re Delmar’s Will, 152 N. 
E. 448, 248 N.Y. 7 [rearg den 154 N. 
EB. 620, 243 N.Y. 595]; In re Strong’s 
Will, 166 N.Y.S. 862, 179 App.Div. 
539; Seaman v. McLaury, 118 N.Y.S. 
809, 1384 App.Div. 180. 


N.C.—In re Staub’s Will, 
U9 eat 72s NEC se lS St 


Ohio.—Berndt y. Bonacker, 153 N. 
E. 234, 21 Ohio App. 516. 


Pa.—Hennessy’s Will, 27 Pa.Co. 127. 


R.I.—Dart v. Rhode Island Hospi- 
tal, Trust) Co:, 12%, Aw 20, sab aaleet Ter 


S.C.—Ex parte McLeod, 1388 S.E. 
355, 140:.S.C. 4: 


Tex.—Small v. Taylor, (Civ.App.) 
54 S.W.(2d) 151; Dalton v. Dalton, 
(Civ.App.) 233 Sw. 546; Warren v. 
Ellis, (Civ.App.) 137 S.W. 1182. 


Va.—Culpepper v. Robie, 154 S.E. 
687, 155 Va. 64. 


[a] Border line case as to capaci- 
ty is properly for the jury. Jenkins 
wren det 188 N.W. 765, 194 Iowa 


[b] Sufficient to make out prima 
facie case of capacity.—In suit by the 
testatrix’s brothers to set aside her 
will for mental unsoundness, evidence 
was held sufficient to make out a 
prima facie case that the testatrix 
had mental capacity to make a will, 
tending to show that the testatrix 
knew what property she had, the 
names of the persons naturally with- 
in the range of her bounty, etc., so 
that the question of her capacity to 
make a will was for the jury. Carroll 
v. Murphy, (Mo.) 231 S.W. 642. 


87. Cal.—In re MacCrellish’s Es- 
tate, 141 IP. 4257; 160 Cali iRwAs 


90 S.E. 
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1915A 443; In re Bemmerly’s Estate, 
294 P. 33, 110 Cal. App. 550. 


eas ail v. Moore, 47 App.D.C. 


Ga.—Walters v. Walters, 107 S.E. 
49 2,1 bi (Gal 527. 


TIll.— Long v. Brink, 187 N.E. 508, 
853 Ill. 549; Miles v. Long, 174 N.B. 
836, 342 Ill. 589. 


Iowa.—Hann v. Hann, 211 N.W. 
495, 202 Iowa 807; In re Crissick’s 
Will, 156 N.W. 415, 174 Iowa 397. 


Ky.—Langford’s Ex’r v. Miles, 225 
S.W. 246, 189 Ky. 515. 


Mass.—Brackett v. Harris, 160 N. 
E. 812, 263 Mass. 334. 


Mich.—In re Sachs’ Estate, 236 N. 
W. 805, 254 Mich. 358; In re Ver 
Vaecke’s Estate, 194 N.W. 135, 223 
Mich. 419; Phelps v. Beard, 176 N. 
W. 406, 209 Mlich. 266; In re Weber’s 
Estate, 167 N.W. 937, 201 Mich. 477. 


Reller, 296 S. 
Frohman v. 
803 Mo. 


Mo.—Berkemeier v. 
Waii39,> 827 <Mio, (614: 
Lowenstein, 260 S.W. 460, 


339; Lindsay v. Shaner, 236 S.W. 319, 
291 Mo. 297; Messick v. Warren, 217 
S:W. 94; Hutsell v. Burris, 199 S.W. 
149; Byrne v. Byrne, 181 S.W. 391. 


Neb.—In re Slattery’s Hstate, 249 
597. 


N.W. 


N.Y.—In re Burnham’s Will, 194 N. 
nah 811, 201 App.Div. 621 [rev 189 
INSYaS: 182, 1159 Mises 588]; “In re 
Bourne’s Will, 199 N.Y¥.S. 904, 121 
Misc. 12. 


Tex.—Daley v. Whitacre, (Civ.App.) 
207 S.W. 350. 


[a] Evidence heid to establish 

mental capacity of testatrix, and evi- 
dence of incapacity insufficient to go 
to jury. In re Bourne’s Will, 199 N 
Y.S. 904, 121 Misc. 12. 


88. Ex parte McKie, 91 S.E. 987, 
LOWES Cuma 


9. In re Spinner’s Estate, 226 N. 
W. 862, 248 Mich. 263; In re Walz’s 
Estate, 183 N.W. 754, 215 Mich, 118. 


[a] Tlustration.—In a contest of 
a will on the ground of mental in- 
competency, testimony that in the 
opinion of witnesses the téstatrix was 
not mentally competent to make and 
execute the will, that she did not 
know the nature and extent of her 
property, that she was crazy, irra- 
tional, and made exaggerated state- 
ments as to the nature and extent of 
her property, was insufficient to raise 
a question for the jury as to whether 
she was incompetent at time of exe- 
cution of the will, in view of the 
undisputed fact that she dictated her 
own will, the will itself negativing 
completely all such testimony. In 
re Walz’s Estate, 183 N.W. 754, 215 
Mich. 118. 


[b] “Against the physical fact 
that testator actually made a will 
which was his owa handiwork and 
which demonstrated mental compe- 
tency, the lay and medical testimony 
did not raise an issue of fact for the 


« 


Although all the 
opinion evidence in a ease is to the effect that a tes- 
tator had testamentary capacity, the issue should be 
submitted to the jury if the circumstantial evidence 
is so far against testamentary capacity as to permit 
an inference against it,88 and, conversely, where the 
opinion evidence is against capacity, the issue should 
not go to the jury if other evidence clearly estab- 
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jury.” In re Spinner’s Estate, 226 


N.W. 862, 864, 248 Mich. 263. 


90. Ala.—Hall v. Hall, 121 So. 718, 
219 Ala, 199. 


Cal.—In re Babcock’s Estate, 
P. 657, 67 Cal.App. 309. 


Ky.—Tombragel v. Tombragel’s Ex- 
ecutor and Trustee, 23 S.W.(2d) 919, 
232 Ky. 498. 

Mich.—In re Bliss’ Estate, 225 N. 
W. 576, 247 Mich. 389. 


Neb.—In re Noren’s Estate, 230 N. 
W. 495, 119 Neb. 653. 


[a] Expert testimony, based on 
examination by a pyschopathic officer 
and by a skilled specialist in mental 
diseases, that the testatrix was suf- 
fering from general paresis in 1922, 
and expert opinion that due to the 
advanced stage of tthe disease in 1922 
and its character she was not compe- 
tent in 1917, when the will was_exe- 
cuted, was sufficient, when considered 
with all the evidence in the record, 
to take the issue of testamentary ca- 
pacity to the jury. In re Babcock’s 
Estate, 227 P. 657, 67 Cal.App. 309. 


{b] Opinion of doctor treating tes- 
tator after execution of will, based on 
the testator’s then condition and his 
past history, that he lacked capacity 
at the time the will was made, was 
alone sufficient to carry the issue to 
the jury, and, where it is supported by 
the testimony of another physician 
testifying as an expert in answer to 
hypothetical questions, clearly the is- 
sue of testamentary capacity should 
have been submitted. Tombragel v. 
Tombragel’s Executor and Trustee, 
23 S.W.(2d) 919, 232 Ky. 493. 


[c] Physician’s testimony that 
testator was paranoiac, supported by 
other evidence of testamentary inca- 
pacity, was sufficient to carry the is- 
sue to the jury. Hall v. Hall, 121 So. 
718, 219 Ala. 199. 


91. Cal.—In re Little’s Estate, 189 
P. 818, 46 Cal.App. 776. 


Iowa.—In re Diver’s Estate, 240 N. 
W. 622, 214 Iowa 497. 


Ky.—Broyles v. Able, 271 S.W. 
1040, 208 Ky. 672; Gay v. Gay, 209 
Suv, Lie 837 Key. 238. 


Mass.—Taylor v. Creeley, 152 N.E. 
3, 257 Mass. 21. 


Mich.—In re Aylward’s Estate, 219 
N.W. 697, 243 Mich. 9; In re Little- 
john’s Estate, 215 N.W. 55, 239 Mich. 
630; In re Ferguson’s Estate, 215 
N.W. 51, 239 Mich. 616. 


Mo.—Smarr v. Smarr, 6 S.W.(2d) 
860, 819 Mo. 1153; Winn v. Grier, 117 
S.W. 48, 217 Mo. 420. See Pettit v. 
Pettit, 184 N.Y.S. 133, 149 App.Div. 
485 (holding that, while the evidence 
may have been sufficient to take the 
case to the jury, it was not sufficient 
to support a verdict for the contest- 
ant, in proceedings under Code Civ. 
Proc. § 2653a, where expert testimony 
of incapacity was contradicted by di- 
rect evidence showing testamentary 
capacity). 


227 


Expert testimony may®® or may not®! be sufficient 
to take the issue to the jury, and it has been held 
that expert evidence of incapacity need not be based 
on facts of themselves indicative thereof.°? 


Opinions of nonexpert witnesses, where unsupport- 
ed by tangible facts in evidence, are not alone suffi- 
cient to take the issue of testamentary capacity to 
the jury,°* but may be sufficient where supported by 


[a] Hypothetical questions.—(1) 
Opinion of physician in answer to hy- 
pothetical question that in his judg- 
ment the testator was insane was in- 
sufficient to carry the issue of testa- 
mentary capacity to the jury, such 

evidence being of very little probative 
force because invariably designed to 
Support the view of the side intro- 
ducing the expert and so framing the 
hypothetical questions as to favor its 
view. In re Little’s Estate, 189 P. 818, 
46 Cal.App. 776. (2) Where a medical 
expert witness did not claim that the 
testator was suffering from any well 
defined form of insanity, and, in an- 
swer to the hypothetical question pro- 
pounded to him, stated that without 
seeing the man he would think that 
he was mentally.deficient, and the hy- 
pothetical question did not embrace 
testimony that the testator was fully 
capable of transacting business, such 
evidence is insufficient to take the 
question of mental capacity to the 
jury. Winn v. Grier, 117 S.W. 48, 217 
Mo. 420. 


[b] Neutralized on cross-examina- 
tion.—Evidence of testamentary inca- 
pacity was insufficient to take issue to 
the jury where effect of uncertain 
opinion of a physician was neutraliz- 
ed by his admission on cross-exami- 
nation that the testator had sufficient 
mind and memory to understand and 
do everything necessary in the mak- 
ing of a valid will. Broyles v. Able, 
271 S.W. 1040, 208 Ky. 672. 


[ec] Tostimony of alienist that the 
testatrix had a form of insanity was 
insufficient to take the issue of testa- 
mentary capacity to the jury, where 
such mental disorder was not of a 
kind to invalidate a will. Pike v. Gay, 
2098 S.Win 15) 183 Key 2sss 


92. Humphrey y. Neal, 
637, 199 Ky. 498. 


[a] Opinion by physician, based on 
personal observation of testamentary 
incapacity, is sufficient to require sub- 
mission of that issue to the jury, al- 
though the facts observed by him, 
which he related to the court, were 
not alone sufficient to comply with 
the rule that requires the evidence of 
incapacity to be of such substance or 
relative consequence as to carry the 
quality of proof or induce a belief in 
its efficacy, such rule being limited 
to nonexpert witnesses. Humphrey 
v. Neal, 251 S.W. 637, 199 Ky. 498. 


93. Cal.—In re Flint’s Estate, 177 
P. 451, 179 Cal. 552. 


Iowa.—Walkington vy, 
W. 5, 206 Iowa 645. 


Ky.—Bodine v. Bodine, 44 S.W.(2d) 
840, 241 Ky. 706; Tombragel v. Tom- 
bragel’s Executor and Trustee, 23 S. 
W.(2d) 919, 232 Ky. 493; Davidson’s 
xcruave Melton, 3 S.W. (24) 198, 223 
Key. 45s Baker v. Lemon, 233 S.W. 
1050, 192 Ky. 478; Phillips v. Phillips, 
148 S.W. 51, 149 Ky. 206. 


Md. Pears v. Stanton, 118 A. 863, 
141 Md. 380. 


Mich.—In re Aylward’s Estate, 219 


251 S.W. 


Ide, 220 N. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the testimony of experts,°4 and are sufficient where 
based on facts in evidence of adequate probative 


force.®® 


Subscribing witnesses and others present at exe- 
cution. Where the testimony of those present at 
the execution of the will is clear and uncontradicted 
on the point that the testator then possessed testa- 
mentary capacity, the issue should not be submitted 
Where, however, the testimony of 
those present at the execution of the will support- 
ing®* or denying®® testamentary capacity is contra- 
dicted by other evidence of probative force, the is- 
sue should be submitted to the jury. 


[§ 906] ec. Adjudication of Insanity and Con- 


tor ther junyee® 


N.W. 697, 243 Mich. 9; In re Fergu- 
ons Estate, 215 N.W. 51, 239 Mich. 
16. 


Mo.—Smarr v. Smarr, 
860, 319 Mo. 1153. 


“Unless the tangible facts testified 
to by nonexpert witnesses as the ba- 
sis of their opinions tend to establish 
unsoundness of mind of the testator, 
then such opinions of such nonexpert 
witnesses are insufficient to take to 
the jury the question of mental in- 
capacity to make a will. . . The 
opinions of such witnesses possess 
no more probative value than the 
facts upon which they are founded. 
If they do not state the facts, or if 
the facts related and the circumstanc- 
es proven by them do not constitute 
evidence of mental incapacity, their 
opinions do not furnish evidence of 
the facts sufficient to authorize the 
submission of the case to the jury 
under the prevailing rule.’ Bodine 
v. Bodine, 44 S.W.(2d) 840, 844, 241 
Ky. 706. 


“We do not understand that mere 
statements of opinions and conclu- 
sions on the part of nonexpert wit- 
nesses will, in and of themselves, 
compel a submission of the issue of 
testamentary capacity to the jury.” 
Smarr v. Smarr, 6 S.W.(2d) 860, 864, 
319 Mo. 1153. 


{a] Unsupported opinion of daugh- 
ter.—In daughters’ contest of a fa- 
ther’s will, the unsupported expres- 
sion of opinion by one of the daugh- 
ters that her father was of unsound 
mind a few days before the will was 
made, and the fact that the testator 
undertook to dispose of two policies 
of insurance as if they belonged to his 
estate, when in fact they were the 
property of designated beneficiaries, 
was insufficient for submission to jury 
of mental capacity. Baker v. Lemon, 
233 S.W. 1050, 192 Ky. 473. 


94 Russell v. Russell’s Ex’x, 25 
S.W.(2d) 54, 233 Ky. 105; Tombragel 
v. Tombragel’s Executor and Trustee, 


6 S.W. (2d) 


23 S.W.(2d) 919, 282 Ky. 493. 
95. Cal.—In re Ross’ Hstate, 159 
P. 603, 173 Cal. 178; In re Babcock’s 


Estate, 227 P. 657, 67 Cal.App. 309. 


me rer ona A v. Olmstead, 39 App. 


ene: v. Fitzgerald, 258 
S.W. 681, 201 Ky. 813. 


Mo.—Rose v. Rose, 249 S.W. 605. 


N.Y.—Nexsen v. Nexsen, 3 Abb.Dec. 
860, 2 Keyes 229. 


Tex.—Bradshaw v. Brown, 
App.) 218 S.W. 1071. 


[a] Opinion of intimate acquaint- 
ances of the testatrix that she was 
insane was sufficient, in combination 
with other evidence indicative of in- 
sanity, to carry the issue of testa- 
mentary capacity to the jury. In re 


[68 C. J.-—58] 
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finement in Asylum. Evidence that the testator was 
legally adjudged insane after execution of his will 


will not necessarily carry the issue of testamentary 


to do so. 


Babcock’s Estate, 227 P. 657, 67 Cal. 
App. 309. 


86. Lloyd v. Rush, 113 N.B. 122, 273 
Ill. 489; In re Cottrell’'s Estate, 209 
N.W. 842, 235 Mich. 627; Pinson v. 
Jones, (Mo.) 221 S.W. 80. 


[a] Evidence held insufficient to 
controvert testimony of subscribing 
witnesses and lawyer drawing will 
that the testator was competent so as 
to warrant submission of the case 
to the jury, where the only proof of- 
fered of incapacity was opinion tes- 
timony of the testator’s brother that 
the testator was in a coma and men- 
tally incapacitated when he looked at 
him on the morning before the will 
was drawn. In re Cottrell’s Estate, 
209 N.W. 842, 235 Mich. 627. 


[b] Where testimony of both at- 
testing witnesses, and of numerous 
other persons who saw the testatrix 
before and after execution, affirmed 
her testamentary capacity, and was 
opposed merely by testimony of three 
persons that she was severely ill and 
suffering before she died, testa- 
mentary incapacity was not a jury 
issue. Lloyd v. Rush, 113 N.E. 122, 
273 Ill. 489. 


97. Womack v. Horsley, 152 N.W. 
65, 178 Iowa 1079. 


[a] Althongh all three subscribing 
witnesses, including the attending 
physician, and a fourth witness, the 
testator’s nurse, who was also pres- 
ent, testified that he was of sound 
mind when executing the will, where 
the evidence also showed that the 
testator was then suffering from a 
disease which might have affected his 
mental capacity, the possible infer- 
ence of incapacity was sufficient to 
take the issue to the jury. Womack vy. 
Horsley, 152 N.W. 65, 178 Iowa 1079. 


98. Day v. Henderson, (Tex.Civ. 
App.) 224 S.W. 248. 


{a] Subscribing witness testified 
against Pee ee — Although, under 
Rev. St. (1911) art 3267, a will may be 
proved by one of the subscribing wit- 
nesses, it is improper, in a proceeding 
to contest a probated will on the 
ground of want of mental capacity, 
to direct a verdict in favor of the con- 
testant, although the only subscribing 
witness who testified stated that, in 
her opinion, the testator did not know 
what he was doing, the attorney who 
prepared the will and others giving 
testimony tending to show that the 
testator was competent. Day v. Hen- 
derson, (Tex.Civ.App.) 224 S.W. 248. 


99. Kelley v. Stanton, 118 A. 863, 
141 Md. 380; Hentz v. Wallace’s 
Adm’r, 160°S:E 8895153 Via. 437. 


[a] Adjudication of insanity about 
four years after execution of codicil, 
such insanity continuing to the date 
of death, and evidence that the testa- 
trix had occasional period» of dejec- 


capacity to the jury.®® 
that a testator was adjudicated insane before exe- 
cution of his will, and there is evidence that he re- 
covered his sanity prior to such execution, the issue 
of capacity should be submitted.1 Evidence that the 
testator was confined in an insane asylum or its 
equivalent will not of itself carry the issue of tes- 
tamentary capacity to the jury,? although in combi- 
nation with other circumstances it may be sufficient 


[§ 907] dd. Age and Infirmity.* 
testator was aged,° 


Where the evidence shows 


The fact that a 
or aged and eccentric,® or aged 


tion, and ‘had few intimate friends, 
were insufficient to make issue of 
mental incapacity at time of executing 
codicil. Hentz v. Wallace’s Adm’r, 
150 S.E. 389, 153 Va. 437. 


1. Houston v. Grigsby, 116 So. 686, 
217 Ala. 506. 


2. Ellis v. Ellis, 134 So. 150, 160 
Miss. 345. 


{a] Discharge before execution of 
will. Evidence that the testator had 
been confined in a hospital for the in- 
Sane as a drug addict from September, 
1926 to February, 1927, but that he 
was discharged therefrom as fully 
cured, does not take to the jury the 
issue of whether he had testamentary 
capacity in September, 1927, when the 
will was executed. Ellis v. Ellis, 134 
So. 150, 160 Miss. 345. 


3. %In re Babcock’s Estate, 227 P. 
657, 67 Cal.App. 309. 


[a] Confinement several years 
after execution of will, where char- 
acter of insanity from which then 
suffering combined with other evi- 
dence to raise an inference of lack of 
capacity when the will was executed, 
took the issue of testamentary capac- 
ity to the jury. In re Babcock’s Es- 
tate, 227 P. 657, 67 Cal.App. 309. 


4 Cross references: 
eer nreny, in general see infra § 


Insanity in general see infra § 912. 
ue disease in general See infra 


5. Bailey v. Cherokee State Bank, 
227 N.W. 129, 208 Iowa 1265; In re 
Johnson’s Will, 207 N.W. 748, 749, 201 
Iowa 687; Barnett v. Barnett, 124 So. 
498, 155 Miss. 449; In re McClear’s 
Will, 213 N.Y.S. 66, 214 App.Div. 683; 
Lesster v. Lesster, 165 N.Y:S. 592, 
178 App.Div. 4388. 


“Mere old age, or some deteriora- 
tion in physical or mental power, or 
peevishness, childishness, and ec- 
centricity, are not sufficient to carry 
to the jury the issue of mental un- 
soundness of the testator.’ In re 
Johnson’s Will, supra. 


[a] Seventy-nine. — Where there 
was nothing in the evidence to show 
the testator’s incapacity except the 
fact that he was seventy-nine years 
old, the issue was not for the jury. 
Barnett v. Barnett, 124 So. 498, 155 
Miss. 449. 


[b] Bighty-three.—Where the only 
witnesses called testified that the 
testator was rational, and where the 
evidence showed that he executed his 
will when eighty-three years old, ina 
hospital, and within two hours of his 
death, the evidence was insufficient to 
take the issue of testamentary in- 
capacity to the jury. In re McClear’s 
Will, 213 N.Y.S. 66, 214 App.Div. 683. 


6 Iowa.—Walkington y. Ide, 220 
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and infirm,’ as where partially insane,® will not nec- 
essarily carry the issue of testamentary capacity to 


N.W. 5, 206 Iowa 645. 


Mass.—Johnson vy. Talbot, 150 N.E. 
900, 255 Mass, 155. 


Mich.—In re Littlejohn’s Estate, 215 
N.W. 55, 239 Mich. 630; In re Fergu- 
son’s Estate, 215 N.W. 51, 239 Mich. 
616; In re Emmons’ Estate, 189 N.W. 
90, 219 Mich. 476; Blackman v. An- 
drews, 114 N.W. 218, 150 Mich. 322. 


N.Y.—In re Bourne’s Will, 199 N.Y. 
S. 904, 121 Misc. 12. 


Va.—Wooddy v. Taylor, 77 S.E. 498, 
1 Oe Se ee 


fa] Breakfasting in linen duster. 
—Evidence that an eighty-six-year- 
old testator sometimes washed his 
own clothes, used rags for hanker- 
chiefs, always wanted his own way, 
wore clothes in a rusty and dilapidat- 
ed condition, and on one occasion 
came to the breakfast table wearing 
only his underclothes and a linen dus- 
ter, with other eccentricities, was not 
sufficient to take the issue of tesia- 
mentary capacity to the jury. Wood- 
dy v. Taylor, 77 S.H. 498, 114 Va. 737. 


{b] Habit of hiding fruit.—That a 
testatrix almost eighty years old had 
a habit of hiding fruit until it became 
mouldy and decayed, would hide her 
pocketbook and then forget where 
she had hidden it, kept milk and but- 
ter in the parlor, and at one time in- 
sisted that the government issued a 
twenty-four dollar bill, were peculiar- 
ities insufficient to raise an issue of 
testamentary incapacity for the jury. 
In re Emmons’ Estate, 189 N.W. 90, 
219 Mich. 476. 


[c] Repeating stories she had told 
pefore.—lIividence that a seventy-two- 
yearrold testaltrix repeated stories 
she had told previously, was slovenly 
in her dress, kept in a storeroom 
trunks filled with articles of little 
value, collected balls of twine and 
knitted stockings of it, and mingled 
little with people, but was very fond 
of flowers and cats, is insufficient to 
carry to the jury the issue of testa- 
mentary capacity. Johnson v. Talbot, 
150 N.E. 900, 255 Mass. 155. 


7. Cal.—In re Mossman’s Estate, 6 
P.(2d) 576, 119 Cal.App. 404; In re 
Campbell’s Estate, 189 P. 812, 46 Cal. 
App. 612. 


Iowa.—In re Ramsdell’s Estate, 244 
N.W. 744; Cookman v. Bateman, 231 
N.W. 301, 210 Iowa 503; Bailey v. 
Cherokee State Bank of Cherokee, 227 
N.W. 129, 208 Iowa 1265; Walkington 
v. Ide, 220 N.W. 5, 206 Iowa 645; In 
re Johnson’s Will, 207 N.W. 748, 201 
Iowa 687; In re Cooper’s Hstate, 206 
N.W. 95, 200 Iowa 1180; In re Shields’ 
Estate, 200 N.W. 219, 198 Iowa 686; In 
re Renne’s Will, 189 N.W. 776, 194 
Iowa 938; In re Gormly’s Hstate, 176 
N.W. 252, 188 Iowa 467; In re Bres- 
ler’s Estate, 176 N.W. 249, 188 Iowa 
458. 


Kan.—Carlisle v. Baker, 256 P. 141, 
123 Kan. 415. 


Md.—Collins v. Eckstine, 163 A. 698. 


Mass.—Johnson v. Jenks, 147 N.E. 
844, 253 Mass. 25. 


Mich.—Trombley v. King, 231 N.W. 
79, 251 Mich. 117; In re Aylward’s 
Bstate, 219 N.W. 697, 243 Mich. 9; In 
re Littlejohn’s Estate, 215 N.W. 55, 
239 Mich. 630; In re Werguson’s Es- 
tate, 215 N.W. 51, 239 Mich. 616; In 
re Cadieux’s Estate, 211 N.W. 640, 237 
Mich. 240; In re Wynn’s Estate, 159 
N.W. 492, 193 Mich. 223. 
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Mo.—Nook v. Zuck, 233 S.W. 233, 
289 Mo. 24; Huffnagle v. Pauley, 219 
Sow. 373; Jones v. Jones, (App.) 260 
S.W. 793. 


N.Y.—Lesster v. Lesster, 165 N.Y.S. 
592, 178 App.Div. 438; In re Bourne’s 
Will, 199 N.Y.S. 904, 121 Misc. 12. 


Pa.—In re Woodfall’s Will, 7 Phila. 
528. 


Tex.—Wilson v. Paulus, (Commn. 
App.) 15 S.W. ‘ae 571 [rev (Civ.App.) 
300 S.W. 661 


ks ae v. Taylor, 77 S.E. 498, 
UDEV ae Uo 


{a] Gradual weakening of physi- 
cal and mental powers natural to old 
age is not evidence of testamentary 
incapacity sufficient to take such issue 
to the jury. In re Wynn’s Estate, 159 
N.W. 492, 193 Mich. 223. 


{b] Deafness and mumbling to 
herself.—That the testatrix was about 
ninety when she made her will, had 
suffered a stroke from which she had 
recovered, was deaf and frequently 
mumbled to herself, had been treated 


for varicose veins, and that her 
arteries were very hard, raised no 
jury issue of undue influence, her 


physical and mental impairment due 
to age being insufficient to warrant 
an inference of testamentary incapac- 
ity where she dictated the will herself 
and where it made a perfectly natural 
disposition of her property. In re 
Aylward’s Estate, 219 N.W. 697, 243 
Mich. 9. 


{c] Failing memory.—Where the 
death certificate showed that an 
eighty-six-year-old testator died of 
angina pectoris, a heart disease, and 
there was evidence that prior to death 
he was feeble and childish, and of fail- 
ing memory, although not in his dot- 
age, and other uncontradicted evi- 
dence showed the testator to have 
been an active and intelligent busi- 
ness man, the issue of capacity was 
not for the jury. Wooddy v. Taylor, 
77 S.H. 498, 114 Va. 737. 


[d] Fadlure to recognize relatives. 
—Where there was no evidence to 
show that the heart condition of an 
eighty-one-year-old testator affected 
his mentality, nor that his mind was 
materially affected by the feebleness 
of his body, “the mere fact that his 
eyes or his mental faculties were 
without the alacrity of youth in 
recognizing relatives, friends and ac- 
quaintances” was not evidence of tes- 
tamentary incapacity sufficient to take 
such issue to the jury. lLesster v. 
eva 165 N.Y.S. 592, 178 App.Div. 


{e] Frequent illness.—In an action 
to revoke a probate of a will on the 
ground of mental incapacity, evidence 
showing that the testator was eighty- 
three years old, had been long ad- 
dicted to the use of intoxicants, and 
had often been ill, perhaps from the 
use of liquor and his venerable years, 
was insufficient to warrant the sub- 
mission to the jury of the issue of 
want of capacity. In re Campbell’s 
Estate, 189 P. 812, 46 Cal.App. 612. 


{f{] High blood pressure.—Hvi- 
dence that a seventy-one-year-old tes- 
tatrix was afflicted with hardening of 
the arteries, high blood pressure, and 
kidney trouble, and had had a stroke 
from which she never fully recovered, 
in combination with other circum- 
stances, was insufficient to take to 
the jury the question of testamentary 
capacity. In re Littlejohn’s Estate, 
215 N.W. 55, 239 Mich. 630. 
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the jury, although where the age and eccentricity,° 
or age and infirmity,’° of the testator are such as to 


{[g] Mere weakness of mind owing 
to infirmities of age is not sufficient 
to justify the submission of an issue 
to determine the validity of a will. 
ee Woodfall’s Will, 7 Phila. (Pa.) 


{h] Paralytic.—Evidence that an 
eighty-five-year-old testator had suf- 
fered from paralysis and that his 
vitality was low was insufficient to 
take the issue of testamentary capac- 
ity to the jury where the will was 
executed over a year before death and 
a doctor testified that the paralysis 
would not affect the mentality until 
near the end, and that the testator 
was clear of mind. Nook v. Zuck, 233 
S.W. 233, 289 Mo. 24. 


{i] Yalking to himself.—That an 
eighty-year-old testator talked to 
himself, was ‘subject to’ dizzy spells, 
forgetful and grew childish, did not 
constitute evidence of testamentary 
incapacity sufficient to take the issue 
to the jury. In re Cooper’s Estate, 
206 N.W. 95, 200 Iowa 1180. 


{ij] Walking with cane.—The fact 
that an aged testatrix walked with a 
cane, had fainting spells, was neu- 
rasthenic, displayed little interest in 
her farm property, and showed the 
general infirmities of age, did not take 
the issue of testamentary capacity to 
the jury. Cookman y. Bateman, 231 
N.W. 301, 210 Iowa 503. 


8. Guarantee Trust & Safe Deposit 
Co. of Shamokin v. Heidenreich, 138 
A. 764, 290 Pa. 249. 


[a] Delusions as to religion and 
matrimony on the part of an eighty- 
three-year-old testator otherwise 
normal will not take the issue of tes- 
tamentary capacity to the jury where 
the provisions of the will show no 
legacy in favor of a church or of any- 
one the testator desired to marry, the 
entire estate being given to children 
and grandchildren, so that it is clear 
that such delusions did not affect the 
will. Guarantee Trust & Safe Deposit 
Co. of Shamokin v. Heidenreich, 138 
A. 764, 290. Pa. 249. 


9. Morris v. Collins, 191 S.W. 963, 
127 Ark. 68; In re Noren’s Estate, 
230 N.W. 495, 119 Neb. 653; Bradshaw 
Vv. Law, (Tex.Civ.App.) 218 S.W. 


[a] “Kinder flighty.” — Evidence 
that a seventy-nine-year-old testatrix 
was what a lay witness described as 
“kinder flighty,” that while engaged 
in conversation she would suddenly 
sit down on the floor, remove her 
shoes, and ask the witness to look at 
her feet, and evidence that the testa- 
trix would get up in the night and at- 
tempt to play the organ, and that she 
thought a supernatural power was 
around the house, combined with evyi- 
dence of other eccentricities close to 
the borderline of insanity, was suffi- 
cient to take the issue of testamentary 
capacity to the jury. Bradshaw v. 
Brown, (Tex.Civ.App.) 218 S.W. 1071. 


10. Ala.—East v. Karter, 118 So. 
547, 218 Ala. 366. 


Ark.—Cook v. Jeffett, 272 S.W. 873, 
169 Ark. 62. 


Cal.—In re Ross’ Estate, 159 P. 
173 Cal. 178: et 


Iowa.—In re Jahn’s Will, 189 N.w. 
974, 195 Iowa 74; In re Richardson’ s 
Will, 180 N.W. 639, 190 Iowa 588; 
Ranne v. Hodges, 162 N.W. 803, 184 
Iowa 162; Womack v. Horsley, 152 
N.W. 65, 178 Iowa 1079; In re Over- 
peck’s Will, 120 N.Ww. 1044, 122 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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permit a reasonable inference that his mind was so 
impaired as to deprive him of testamentary capac- 


ity, the issue should be submitted. 


dence affirmatively shows beyond a reasonable doubt 
that an aged testator possessed testamentary capac- 
ity, the court may properly take the issue from the 
jury and find as a matter of law the presence of ca- 


pacity. 


[§ 908] ee. Diseases1? and Conditions Primarily 
Where the evidence shows the testator 
to have been suffering from a disease which tended 


Physical.13 


928, 144 Iowa 400. 


Ky.—Oder’s Hx’r v. Webster, 6 S.W. 
(2d) 690, 224 Ky. 551; Snyder v. Hua- 
son, 4 S.W.(2d) 410, 228 Ky. 625; 
White v. Cherry, 2 S.W.(2d) 1060, 220 
Ky. 664; Rounds v. Rounds, 283 S.W. 
77, 214 Ky. 294; Stanley v. Went- 
worth, 265 S.W. 470, 205 Ky. 108. 


Mich.—Appeal of Anderson, 165 N. 
W. 732, 199 Mich. 240. 


Mo.—Moll v. Pollack, 8 S.W.(2d) 38, 
319 Mo. 744; Ray v. Walker, 240 S.W. 
187, 293 Mo. 447; Pritchard v. Thomas, 
192 S.W. 956; Turner v. Anderson, 168 
S.W. 943, 260 Mo. 1; Minturn v. Con- 
ception Abbey, (App.) 61 S.W.(2d) 
352; Balak v. Susanka, 168 S.W. 650, 
182 Mo.App. 458. 


Neb.—In re Winch’s Estate, 121 N. 
W. 116, 84 Neb. 251, 18 Ann. Cas. 903. 


N.H.—-Loveren y. Eaton, 113 A. 206, 
80 N.H. 62. 


S.C.—In re Freeman’s Will, 126 S.E. 


764, 132 S.C. 389; Hx parte McKie, 
CAPS Oo TonwOt Seep. 


Tex.—Bradshaw v. Brown, (Civ. 
App.) 218 S.W. 1071. 
Va.—McComb v. Farrow, 104 S.E. 


812, 128 Va. 455. 


{a] Disease affecting mind be- 
cause of age.—Where the evidence 
showed that the testatrix was eighty- 
five years old when she executed a 
contested codicil, and was then suf- 
fering from Bright’s disease of ten 
years’ duration, and from hardening 
of the arteries, and that the combina- 
tion of Bright’s disease and hardening 
of the arteries in a person of such age 
caused mental enfeeblement and de- 
terioration of the mind, and where it 
further appeared that the testatrix 
talked disconnectedly, at times did not 
know her friends, and suffered from 
hallucinations, the evidence was sufli- 
cient to take the issue of testamen- 
tary capacity to the jury. In re 
Freemap’s Will, 126 S.H. 764, 132 S. 
Css: ' 


{b] Emaciation.—Hvidence that a 
testator nearly eighty was much 
emaciated from a recent pneumonia, 
and very weak, and that he died with- 
in forty-eight hours of executing his 
will, took the issue of testamentary 
capacity to the jury. East v. Karter, 
118 So. 547, 218 Ala. 366. 


[c] Fever spelis.—Where the evi- 
dence showed that a testatrix about 
seventy years old was subject to fever 
spells during which she was irration- 
al, and that she was generally lack- 
ing in mental capacity, and other evi- 
dence indicated capacity to make a 
will, the issue was for the jury. Cook 
v. Jeffett, 272 S.W. 873, 169 Ark. 62. 


[d] Had to be watched like a child. 
—-Where there was evidence that an 
eighty-year-old testator was a physi- 
cal and mental wreck, suffering from 
dropsy, with legs very much swollen, 
that he would leave gas and water 
turned on, did not know what he was 
doing, and had to be watched like a 
child, the issue of testamentary ca- 
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Where the evi- | jury.14 That a 
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to impair his mental faculties, it may be sufficient 
to earry the issue of testamentary incapacity to the 


testator was afflicted by a disease 


or condition primarily physical in character may or 
may not carry the issue of testamentary capacity to 
the jury according to whether or not such physical 
disease affected his mind and testamentary capac- 


ity,1® as where the testator was afflicted by angina 


pectoris,?® 
rasthenia,?? 


pacity was for the jury. Snyder v. 
Hudson, 4 §.W.(2d) 410, 228 Ky. 525. 


[e] Paralytic.—(1) The testator’s 
testamentary capacity was a jury 
question where he died nine days after 
making the will, was eighty-six years 
old, had suffered two paralytic 
strokes, was so feeble he could not 
brush flies from his face, and was un- 
able to remember or carry on a con- 
nected conversation. In re Ross’ Es- 
Late, Looe Ps) 603 ;seiis Cale aS Ea) 
In an action to set aside the will of 
an eighty-eight-year-old testator who 
had suffered a paralytic stroke, im- 
pairing his bodily and mental facul- 
ties, the question of whether he had 
testamentary capacity to execute the 
will was for the jury. Ray v. Walker, 
240 S.W. 187, 293 Mo. 447. (3) 
Paralyzed after stroke of apoplexy. 
Huey v. Bristow, 198 S.W. 1173, 178 
Ky. 444. 


[f] Senile debility.—Testamentary 
capacity of 75-year-old testator, suf- 
fering from arteriosclerosis and senile 
debility as result of excessive indul- 
gence in alcohol, was for the jury. 
ae v. Pollack, 8 S.W.(2d) 38, 319 Mo. 
744, 


[g] Senile dementia.—(1) There 
is no uniform rule to détermine tes- 
tamentary capacity of one alleged to 
have been suffering with senile de- 
mentia; and the question whether the 
testator had a mental disease affect- 
ing capacity is one of fact to be de- 
termined by the jury according to 
rules applicable to other forms of in- 
sanity, as against the contention that 
the court should have directed a ver- 
dict for the contestants on proof of 
senile dementia. In re Winch’s Es- 
tate, 121 N.W. 116, 84 Neb. 251, 18 
Ann.Cas. 903. (2) Other senile 
dementia cases for the jury. Byrne v. 
Fulkerson, 162 S.W. 171, 254 Mo. 97; 
McComb vy. Farrow, 104 S.B. 812, 128 
Va. 455. 


[h] Senile hypertrophy of prostate 
gland.——Where the evidence showed 
that a testator eighty-five years old 
was suffering from senile hypertrophy 
of the prostate gland, a fatal condi- 
tion producing uremic poisoning 
which may affect the mentality, the 
evidence of testamentary incapacity 
was sufficient to goa to the jury. 
Womack v. Horsiey, 152 N.W. 65, 178 
Iowa 1079. 


[i] Unable to concentrate.—Evi- 
dence that the testatrix, over eighty 
years of age, had shortly before made 
a different will, that she was uncer- 
tain regarding the value of money, 
and seemed unable long to concentrate 
her attention, made her mental capac- 
ity a jury question. Appeal of Ander- 
son, 165 N.W. 732, 199 Mich. 240. 


11. Wenck v. Riggs Nat. Bank of 
Washington, D; C.,%57%-App.D.C. 333, 
23 F.(2d) 754. 


{a] Ilustration.—Where the evi- 
dence showed that a seventy-eight- 
year-old testator, of more than ordi- 
nary intelligence and independent 
judgment, prudently managed his 


articular rheumatism,17 
ease,'® cancer,'® carsinomia,?° mastoiditis,?+ neu- 
paralysis,? pneumonia,?* pulmonary 


Bright’s  dis- 


business affairs, the court properly 
held, as a matter of law, that he had 
testamentary capacity. Wenck = v. 
Riggs Nat. Bank of Washington, D. 
c:.; 57 App.D:C. 333, 23° Fi(2d)) 754. 


12. Disease in connection with old 
age see supra § 907. 


13. Insane delusions and diseases 
primarily mental see infra § 912. 


14. Zeigler v. Coffin, tee So. 
219 Ala. 586, 68 A.L.R. 94 


[a] Congerxital ot ae disease 
resulting in unsoundness of mind to- 
ward the end and prior to execution 
of contested will. Zeigler v. Coffin, 
123 So. 22, 219 Ala. 586, 63 A.L.R. 942. 


15. See cases infra this note; and 
notes 16-27. 


[a] Mere frail and weak condition 
of the testatrix was insufficient to 
raise issue of testamentary incapacity 
justifying submission of question to 
jury. Moran’s Ex’r v. Moran, 26 S.W. 
(2d) 565, 233 Ky. 526. 


16. [a] Evidence held insuffiictent 
to go to jury. Wooddy v. Taylor, 77 
S.E. 498, 114 Va. 737. 


17. [a] Evidence held sufficient 
to go to jury. In re Hook’s Will, 178 
N.W. 357, 189 Iowa 287 (long and 
severe illness with great pain). 


18. [a] Evidence held sufficient 
to go to jury. In re Shield’s Will, 224 
N.W. 69, 208 Iowa 607; In re Free- 
man’s Will, 126 S.E. 764, 182 S.C. 389. 


[b] Evidence held insufficient to 
go to jury. In re Laflin’s Estate, 187 
N.W. 885, 108 Neb. 298. 


19. [a] Evidence held sufiicient 
to go to jury. Fitzgerald v. Fitz- 
gerald, 258 S.W. 681, 201 Ky. 813; 
pens v. Young, 242 Sw. 864, 195 Ky. 


{[b] Evidence held insufficient to 
take issue to jury. In re McCarbery, 
219 N.W. 707, 243 Mich. 39. 


20. [a] Evidence held insufficient 
to raise jury issue where expert tes- 
timony showed carsinomia, while very 
painful, did not affect mentality. 
ora v. Starke, (Mo.) 56 S.W.(2d) 


22, 


21. [a] Evidence held sufficient.— 
In re Bliss’ Estate, 225 N.W. 576, 247 
Mich. 389. 


22. [a] Evidence held insufficient 
to go to jury. Cookman v. Bateman, 
231 N.W. 301, 210 Iowa 503. 


23. [a] Evidence held sufficient 
to go to jury. In re Ross’ Estate, 159 
P. 603, 173 Cal. 178; Panell v. Rosa, 
118 N.H. 225, 228 Mass. 594; Ray v. 
Walker, 240 S.W. 187, 293 Mo.: 447. 


[b] Evidence held insufficient to 
go to jury. White v. White, 241 N.W. 
1, 2138 Iowa 1244; Nook v. Zuck, 233 
S.W. 288, 289 Mo. 24. , 


24. [a] Evidence held sufficient to 
take issue to jury where the testator 
in comatose condition. In re Carroll's 
Estate, 196 P. 996, 59 Mont. 403. 


[b] Evidence held insufficient to 
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edema,”® senile hypertrophy of the prostate gland,*® 


or syphilis.?7 


[§ 909] ff. Eccentricities in 


question should be submitted.?° 
[§ 910] gg. Family Relations. 


go to jury. In re Richardson’s Will, 
202 N.W. 114, 199 Iowa 1320. 


25. [a] Evidence held sufficient 
to go to jury. Rock v. Keller, 278 S. 
W. 759, 312 Mo. 458. 


26. See supra § 907 note 10 [h]. 


27. [a] Evidence held sufficient 
to go to jury where expert testimony 
showed the testatrix to be syphilitic 
and that syphilis affected brain. 
Doyle v. Schafer, 14 S.W.(2d) 413, 228 
Ky. 88. 

[b] Evidence held insufficient to 
earry issue to jury. Berkemeier v. 
Reller, (Mo.) 87 S.W.(2d) 430. 


28. Eccentricity in connection with 
old age see supra § 907 


29. Cal.—In re Casassa’s Estate, 
276 P. 366, 98 Cal.App. 97; In re Mc- 
Guirk’s Estate, 195 P. 279, 50 Cal.App. 
352. 


Iowa.—Albright v. Moeckly, 210 N. 
W. 8138, 202 Iowa 565. 


Ky.—Newman v. Dixon Bank 
Trust Co., 265 S.W. 456, 205 Ky. 31. 


Mass.—Johnson v. Talbot, 150 N.E. 
900, 255 Mass. 155. 


Mich.—In re Walkey, 229 N.W. 485, 
249 Mich. 653; In re Emmons’ Estate, 
189 N.W. 90, 219 Mich. 476; Blackman 
v. Andrews, 114 N.W. 218, 150 Mich. 
322. 


Mo.—Loehr v. Starke, 56 S.W.(2d) 
772; Winn vy. Grier, 117 S.W. 48, 217 
Mo. 420. 


N.Y.—In re Rogers’ Estate, 217 N.Y. 
S. 337, 127 Mise. 428; In re Bourne’s 
Will, 199 N.Y.S. 904, 121 Misc. 12. 


Va.—Wooddy v. Taylor, 77 S.E. 498, 
114 Va. 737. 


[a] Fear of fire and burglars, re- 
fusal to eat vegetables damaged by 
worms, and the keeping of pet dogs do 
not constitute eccentricities or peculi- 
arities taking the issue of capacity 
to the jury. In re Rogers’ Estate, 217 
N.Y.S. 337, 127 Misc. 428. 


[b] Miiserliness of the testatrix 
was a mere peculiarity not carrying 
the issue of capacity to the jury. 
Loehr v. Starke, (Mo.) 56 S.W.(2d) 
772. 


[c] Prejudice against smoking,.— 
“Tf incapacity may be predicated up- 
on a prejudice against tobacco smok- 
ing and a love of fresh air, few wills 
would survive a contest or the haz- 
ards of a jury’s verdict.” In re 
Bourne’s Will, 199 N.Y.S. 904, 906, 
121 Misc. 12. 


30. Ark.—Morris v. Collins, 191 S. 
W. 963, 127 Ark. 68. 

Iowa.—In re Shields’ Will, 224 N.W. 
69, 208 Iowa 607; Liddle v. Salter, 
163 N.W. 447, 180 Towa 840. 


Ky.—Doyle v. Schafer, 14 8.W.(2d) 
413, 228 Ky. 83; Fitzgerald v. Fitz- 


& 


General.?® 
dence that the testator was eccentric or peculiar will 
not necessarily be sufficient ta carry the issue of 
testamentary capacity to the jury,?® although, where 
the eccentricities were sufficient in degree to raise 
an issue of mental soundness affecting capacity, the 


A testator’s mis- 
treatment of his wife and children does not establish 
testamentary incapacity as matter of law,°? nor nec- 
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essarily carry the issue of capacity to the jury,’? 


although such mistreatment is a circumstance of pro- 


Evi- 


bative force in determining his soundness of mind,** 
and, where an unnatural attitude toward, or mis- 
treatment of, a spouse or close relatives is found 
in combination with other circumstances persuasive 
of incapacity, it may be sufficient to carry the issue 
to the jury.*4 Evidence of the testator’s insanity or 
insane delusions with respect to his family, where 


affecting his will, may be sufficient to carry the issue 


gerald, 258 S.W. 681, 201 Ky. 813; 
Wood v. Corcoran, 228 S.W. 32, 190 
Ky. 621. 


Md.—Lawson v. Ward, 137 A. 479, 
153 Md. 938. 


Mo.—Whittlesey v. Gerding, 246 S. 
W. 308. 


Mont.—In re Carroll’s Estate, 196 
P. 996, 59 Mont. 403. 


Neb.—In re Noren’s Estate, 230 N. 
W. 495, 119 Neb. 653. 


Tex.—Bradshaw v. Brown, 
App.) 218 S.W. 1071. 


“While we are mindful of the doc- 
trine that mere eccentricities, idiosyn- 
crasies and oddities of personal char- 
acter and conduct are not evidence of 
such mental disease and deterioration 
as will render one incapable of mak- 
ing a valid will, nevertheless, where 
the peculiarities of thought and con- 
duct cover a variety of subjects, 
where the testator has suffered from 
any particular mania, where he had 
entertained delusions and hallucina- 
tions, where his thought and action 
have been strange and abnormal for 
a number of years, and where these 
combined circumstances tend to show 
mental incapacity, the question be- 
comes one for the jury.” Whittlesey 
v. Gerding, (Mo.) 246 S.W. 308, 312. 


[a] “Exceedingly eccentric.”—Hvi- 
dence of disinterested witness that 
the testatrix was ‘‘penurious, curious 
and exceedingly eccentric,” a recluse, 
slovenly in dress, and engaged in un- 
natural conduct such as crying, gig- 
gling, singing, and dancing by herself 
and while alone in her room, was suf- 
ficient to take the issue of testa- 
mentary capacity to the jury. Wood 
Bei acid 2AS ASW Loz LOOM ESY i. 


[b] Going naked in public places, 
spending nights singing aloud, eat- 
ing cast-off food from garbage cans, 
and other strange behavior, were 
sufficient to take the issue of in- 
capacity to the jury. Lawson v. 
Ward, 187 A. 479, 153 Md. 93. 


[c] Penchant for breaking dishes. 
—Evidence that the testatrix had a 
penchant for breaking dishes, some- 
times throwing them out of the win- 
dow and at other times carrying them 
into the yard and then breaking them, 
that she carried furniture out of her 
house, that in snowy weather she 
would go out barefoot and almost uh- 
clad to hang up clothes on a line, 
that she beat a small dog against the 
side of her house, with evidence of 
various other eccentricities indicat- 
ing actual insanity, was sufficient to 
earry the issue of testamentary 
capacity to the jury. Doyle v. Schaf- 
er, 14 S.W.(2d) 418, 228 Ky. 83. 


(Civ. 


31. Adams v. Kendrick, 11 S.W. 
(2d) 16, 321 Mo. 310. 
[a] For example, that the testator 


of testamentary capacity to the jury,?® and evidence 
in particular cases has been held sufficient®® or in- 
sufficient®’ to take to the jury the question of wheth- 


brought lawsuits against his wife and 
children and made ugly statements re- 
garding them does not. establish 
mental unsoundness as matter of law. 
Adams v. Kendrick, 11 S.W.(2d) 16, 
324 Mio.-310: 


32. Nally v. Nally’s Ex’r, 290 S.W. 
687, 217 Ky. 720; Gillette v. McLaugh- 
lin, 184 N.W. 277, 44 S.D. 499; In re 
Ford’s Estate, 261 P. 15, 70 Utah 456. 


33. Adams v. Kendrick, 11 S.W. 
(2d) 16, 321 Mo. 310. 


34. Woodruff’s Ex’r v. Woodruff, 
26 S.W.(2d) 751, 233 Ky. 744; Adams 
v. Kendrick, 11 S.W.(2d) 16, 321 Mo. 
310; Sittig v. Kersting, 223 S.W. 742, 
284 Mo. 143; Luebbert v. Brockmeyer, 
138 S.W. 92, 158 Mo.App. 196. 


35. Ala.—McLendon y. Stough, 118 
So. 647, 218 Ala. 445. 


Colo.—Davis v. Davis, 170 P. 208, 
64 Colo. 62. 


Mich.—In re Rosa’s Estate, 178 N. 
W. 23, 210 Mich. 628. 


Mo.—Evans v. Partlow, 16 S.W.(2d) 
212, 322 Mo. 11; Everly v. Everly, 249 
S.W. 88, 297 Mo. 196. 


Mont.—In re Redfern’s Bist ate, 208 
P. 1072, 64 Mont. 49. 


[a] Delusion respecting legitimacy 
of son.—The testator’s unfounded be- 
lief that his child was illegitimate 
and not his own, counled with brutal 
treatment and disinheritance of such 
child, was sufficient to take the issue 
of testamentary capacity to the jury. 
Evans v. Partlow, 16 S.W.(2d) 212, 
322 Mo. 11. 


{[b] Monomania as to whole fam- 
ily.—Testimony that the testator, dis- 
inheriting most of his family, was 
insane, a monomaniac, as to his fam- 
ily, although sane on other subjects, 
was sufficient to present a jury ques- 
tion. McLendon y. Stough, 118 So. 


647, 218 Ala. 445. 


, mae Gelusions generally see infra 
12. 


36. Batson v. Batson, 117 So. 10, 
217 Ala. 450; Peters v. Fekete, 160 
N.E. 594, 329 Ill. 268; In re Bolger’s 
Hstate, 198 N.W. 216, 226 Mich. 545. 


[a] Evidence as to cause of tes- 
tator’s hatred for son, whether result- 
ing from justified reason or from in- 
sane delusion, was held to be for the 
jury. Peters v. Fekete, 160 N.E. 594, 
329 Ill. 268. 


37. Firestine v. Atkinson, 218 N. 
W. 2938, 206 Iowa 151; Trustees of 
Epworth Memorial Methodist Church 
v. Overman, 215 S.W. 942, 185 Ky. 
773; Zorn v. Zorn, (Mo.) 64 S.W. (2d) 
626: In re Stern’s Will, 256 N.Y.S. 54, 
235 App.Div. 60 [aff 185 N.B. 762, 261 
N.Y. 617]. See In re Henry’s Bstate, 
149 N.W. 605, 167 Iowa 557 (where, 
on the whole record, the evidence was 
held insufficient to require submis- 
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er a testator did in fact suffer from an insane delu- 


sion respecting his family. 


[§ 911] hh. Character of Testamentary Disposi- 
tion. An unnatural*® or unequal®® testamentary 
disposition will not of itself carry the issue of ca- 
pacity to the jury and, where the disposition claim- 
ed to be unnatural is not in fact unnatural under 
the cireumstanees, it will afford basis neither for 
holding the testator to have lacked capacity as mat- 
ter of law*® nor for submitting the issue to the 
But an unnatural disposition affords some 
evidence of testamentary incapacity*? and, in com- 
bination with other circumstances, may be sufficient 
to carry the issue to the jury,*? and this rule ap- 
plies where there is inequality of an unnatural char- 


ULvos 


acter.*4 


Disposition different from previously expressed 
intention may be sufficient, in combination with oth- 
er cireumstanees, to take the issue of capacity to the 


sion, but the court said that in a 
will contest on the ground of the tes- 
tator’s mental unsoundness, involv- 
ing an insane delusion concerning the 
paternity of his son, the legal pre- 
sumption of legitimacy was sufficient, 
of itself, to carry that element of the 
contest to the jury). 


38. Scally v. Wardlaw, 86 So. 625, 
123 Miss. 857; 
Shee 203s £80. SC. 273. 


[a] Attorney taking to exclusion 
of children.—In a children’s contest 
of their father’s will making the fa- 
ther’s attorney the sole beneficiary, 
the evidence was insufficient for sub- 
mission of the question of testamen- 
tary capacity. enson y. Wolfe, 125 
S'E 293; 1380. S.C...273: 


39. Woodman v. Morgan, 203 N.W. 
298, 200 Iowa 500; In re Shields’ Es- 
tate, 200 N.W. 219, 198 Iowa 686; 
Helm’s Guardian v. Neathery, 10 S.W. 
(2d) 474, 475, 226 Ky. 42; Clark v. 
Young’s Ex’ x, 142 S.W. 1032, 146 Ky. 

877; Bell v. Wolfkill, 137 A. 35, 152 
Ma. 407. 


“Mere inequality in the disposition 
of one’s estate is not sufficient evi- 
dence of mental incapacity 
to take the case to the jury.” 
Guardian v. Neathery, supra. 


{a] MWlustration.—Where a _ son 
had been a disappointment to his fa- 
ther, was somewhat addicted to in- 
toxicating liquor, and given to gam- 
bling, and where a daughter had lived 
with the father, and had cared for 
him during his declining years, in- 
equality of distribution of estate un- 
der the father’s will making his 
daughter principal beneficiary, and 
giving the son a mere five hundred 
dollar annuity, was insufficient to 
take the question of mental incompe- 
tency to the jury. In re Shields’ Es- 
tate, 200 N.W. 219, 198 Iowa 686. 


[b] Omission to make grandchil- 
dren, children of a deceased son of the 
testatrix, beneficiaries of a will leav- 
ing property to her living sons and 
daughters is insufficient to take the 
question of the testatrix’ capacity to 
the jury. Bell v. Wolfkill, 137 A. 35, 
152 Md. 407. 


40. Mossharger v. Mossbarger’s 
Adm’x, 18 S.W.(2d) 997, 230 Ky. 230. 


[a] Devise not unnatural.—aA de- 
vise of one twelfth of a sixty thou- 
sand dollar estate to a son, with the 
remainder to the testator’s third wife, 
married to him a few months before 


Helm’s 


the testator’s death, did not show an! 


Henson v. Wolfe, 125 
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jury.*° 
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Incongruous disposition, such as one to a relative 


jury. 47 


in General.*°® 


deceased prior to execution of the will, may, in com- 
bination with other circumstances, be sufficient to 
raise an issue of capacity for the jury.**® 
fact that a testator attempted by will to dispose of 
property not his own has been held insufficient ta 
take the issue of testamentary incapacity to the 


The single 


Natural justice of will has been held to be evi- 
dence strengthening the view that a testator had 
capacity and that the issue of his incapacity should 
not go to the jury.*§ 


[§ 912] ii. Insane Delusions and Mental Disease 
HKyidence in particular cases has been 


held sufficient®® or insufficient®! to take to the jury 


unnatural will as matter of law re- 
quiring a directed verdict for the con- 
testant on the issue of capacity. 
Mossbarger v. Mossbarger’s Adm’x, 18 
S.W. (2d) 997, 230° Ky. 230: 


41. Humphrey v. Neal, 251 S.W. 
637, 199 Ky. 498; Johnson v. Talbot, 
150 N.E. 900, 255 Mass. 155; Minturn 
v. Conception Abbey, (Mo.App.) 61 S. 
W.(2d) 352. 


[a] Benefiting foster son and 
neighbor.—Where a testator was a 
bachelor having no near relatives ex- 
cept a brother and sister, the disposi- 
tion of his property by a will, giving 
it to his brother and sister for their 
lives, and thereafter to be divided 
among three individuals, one of whom 
had been brought up in the family of 
the brother as a foster son, another 
of whom was a distant relative, who 
had lived in decedent’s home for a 
few weeks at one time, and the third 
of whom was a neighbor, who had be- 
come blind, was not alone sufficient 
evidence of testamentary incapacity 
to take that issue to the jury. _Hum- 
phrey v. Neal, 251 S.W. 637, 199 Ky. 
498 (issue submitted on other evi- 
dence). 


tole! Giving larger portion of estate 

to S. P. C. A., and a lesser portion to 
nieces and nephews who were among 
the next of kin, does not show an un- 
natural disposition by a childless 
widow and is not evidence of mental 
unsoundness carrying the issue of ca- 
pacity to the jury. Johnson v. Tal- 
bot, 150 N.E. 900, 255 Mass. 155. 


[ec] Provision for souls of dead 
is not an unnatural disposition of it- 
self carrying the issue of capacity 
to the jury where made by an intense- 
ly religious testator who had made 
generous provision for his children 
in his lifetime. Minturn v. Concep- 
nee Abbey, (Mo.App.) 61 S.W.(2d) 
352. 


42, Councill v. Mayhew, 55 So. 314, 
172 Ala. 295; .Mossbarger v. Moss- 
barger’s Adm’x, 18 S.W.(2d) 997, 230 
Ky. 230. 


43. Liddle v. Salter, 163 N.W. 447, 
180 Iowa 840; Duff v. May, 54 S.W. 
(2d) 4, 245 Ky. 709; Mullins v. Mul- 
lins, 16 S.W.(2d) 788, 229 Ky. 103; 
Helm’s Guardian v. Neathery, 10 S.W. 
(2d) 474, 226 Ky. 42; Lisle v. Couch- 
man, 142 S.W. 1023, 146 Ky. 345; Hef- 
lin v. Fullington, (Mo.) 37 S.W.(2d) 
931; Erickson v. Lundgren, (Mo.) 37 
S.W.(2d) 629. 


44. Dolan v. Henry, 177 N.W. 712, 
189 Iowa’ 104. 


the question of whether or not the testator suffered 
from insane delusions, or from general insanity.°? 
Evidence that a testator was insane®* or feeble- 


45. Flynn v. Cunningham, 138 N. 
BE. 392, 244 Mass. 306; Heflin v. Ful- 
lington, (Mo.) 37 S.W.(2d) 931. 


46. Ard v. Larkin, (Mo.App.) 278 
S.W. 1063. 


47. Shepard v. Shepard, 126 N.W. 
640, 161 Mich. 441. 


[a] TUlustration.—Where__ direct 
testimony for the proponent and the 
contestant, and all the _ testator’s 
transactions, in the light of the sur- 
rounding circumstances, conclusively 
demonstrate his mental competency, 
and the showing as to his disposition 
of property not his own is at least as 
consistent with a lawful as an unlaw- 
ful disposition, such showing, stand- 
ing alone and unsupported, is insuffi- 
cient to warrant submitting his men- 
tal incompetency to the jury. Shep- 
ard v. Shepard, 126 N.W. 640, 161 
Mich, 441. 


48. In re Shuler’s Will, 219 N.W. 
627, 242 Mich. 576. 


49. Diseases primarily physical 
see supra § 908. 


50. Batson v. Batson, 117 So. 10, 
217 Ala. 450; Claffey v. Fenelon, 161 
N.E. 616, 263 Mass. 427;~In re Bol- 
ger’s Estate, 198 N.W. 216, 226 Mich. 
545; Adams v. Kendrick, 11 S.W.(2d) 
16, 321 Mo. 310; Wigginton v. Rule, 
(Mo.) 205 S.W. 168. 


51. Cal.—In re Gunther’s Estate, 
248) P..514,:199, Cal, 17/9. 


Colo.—Wehrkamp vy. 
P. 680, 82 Colo. 5. 


Iowa.—Firestine v. Atkinson, 218 
N.W. 2938, 206 lowa 151; Inre Henry’s 
Estate, 149 NW. 605, 167 Iowa 557. 


Ky.—Moates v. Rone, 46 S.W.(2d) 
100, 542 Ky. 287. 


Mich.—In re Shuler’s Will, 219 N. 
W. 627, 242 Mich. 576; Shepard Vv. 
Shepard, 126 N.W. 640, 161 Mich. 441. 


Mo.—Zorn v. Zorn, 64 S.W.(2d) 626. 


N.Y.—In re Stern’s Will, 256 N.Y.S. 
54, 235 App.Div. 60 [aff 244 N.Y.S. 250, 
137 Misc. 668, aff 185 N.B. 762, 261 N. 
WaG vals 


52. [a] Evidence held sufficient 
to take the issue of general insanity 
of the testator to the jury. Batson 
v. Batson, 117 So. 10, 217 Ala. 450. 


53. In re Horton’s Estate, 17 P. 
(2d) 184, 128 Cal.App. 249. 


[a] Even if testator did suffer 
from insane delusion that his wife 
had refused to accompany him from 
another state over forty years before, 


Burnett, 256 
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minded®* will not necessarily take the issue of tes- 
tamentary capacity to the jury, as where the evidence 
shows merely that the testator had a form of insan- 
ity not of a kind to invalidate a will;°® and evidence 
in particular cases has been held sufficient®® or insuf- 
ficient®* to take to the jury the issue of whether an 
insane delusion affected the execution of the will. 
Evidence that the testator could not sign his full 
name to his will because of a brain lesion has been 
held sufficient to take the issue of testamentary ca- 
pacity to the jury.°& Subject to such considerations, 
the issue of testamentary capacity will ordinarily be 
carried to the jury by proof that the testator suffer- 
ed from a disease of the brain,®® as where he was 
a paranoiac®® or in a paranoid condition,®! or suf- 
fered from paresis,°? epilepsy,®* or dementia para- 
lytica,®* or from a persecution mania,®> or from sen- 
ile debility or dementia.®® 


Belief in spiritualism is not as matter of law an 
insane delusion®’? nor conclusive evidence of mental 
aberration destroying testamentary capacity,®°® and 
has been held not in itself sufficient to take the issue 
of capacity to the jury,®® but the weight and effect 
of evidence of this character are for the jury.’° 
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Insanity of testator’s ancestors or relations does 
not alone authorize an inference of insanity in the 
testator carrying the issue of capacity to the jury,’* 
although where an hereditary taint of insanity ap- 
pears in combination with other cireumstances from 
which insanity of the testator might be inferred the 
issue should be submitted.7? 


Suicide of testator does not of itself raise an in-— 
ference of mental derangement carrying the issue of 
testamentary capacity to the jury.7? 


[§ 913] jj. Time of Mental Infirmity. Evidence 
of the testator’s mental infirmity before or after 
execution of the will may take the issues of insanity 
and capacity to the jury where there is a reasonable 
inference that such infirmity also existed when the 
will was executed,** but not otherwise.*® 


Temporary mental lapses. Evidence of temporary 
mental lapses is insufficient to take the issue of tes- 
tamentary incapacity to the jury where not shown to 
have existed at the time of execution of the will,‘® 
although such evidence has been held sufficient where 
there were circumstances indicating its existence at 


where the wife had died years before 
execution of a will disinheriting his 
son, and there was no direct evidence 
to show a connection between the al- 
leged insane delusion and the will, the 
evidence of insane delusion would not 
take the issue of testamentary capac- 
ity to the jury. In re Horton’s Es- 
tate, 17 P.(2d) 184, 128 Cal.App. 249. 


54. In re Whitworth’s Estate, 294 
P. 84, 110 Cal.App. 526. 


55. Py v. Gay, 209 S.W. 11, 183 
Ky. 23 

56. ate v. Everly, 249 S.W. 88, 
297 Mo. 196; Wigginton v. Rule, 


(Mo.) 205 S.W. 168; Knapp v. St. 
Louis Trust Co., 98 S.W. 70, 199 Mo. 
640; In re Redfern’s Estate, 208 P. 
1072, 64 Mont. 49. 


57. In re Horton’s Estate, 
(2d) 184, 128 Cal.App. 249. 

58. In re Caspar’s Will, 155 P. 631, 
172 Cal. 147. 


59. In re Richardson’s Will, 180 N. 
W. 639, 190 Iowa 586. 


a ei: 


60. Hall v. Hall, 121 So. 718, 219 
Ala. 199. 
61. Claffey v. Fenelon, 161 N.E. 


616, 263 Mass. 427. 


62. Thompson v. Jordan, 2 S.W. 
(2d) 640, 222 Ky. 788. 


68. Turner v. Anderson, 168 S.W. 
943, 260 Mo. 1. 


fa] Where both grand mal and 
petit mal were present in the testa- 
tor’s epilepsy of ten years’ duration 
prior to the making of his will, ep- 
ilepsy being properly classified as a 
mental disease, and where expert tes- 
timony was to the effect that it im- 
paired capacity, the issue was for the 
jury. Turner v. Anderson, 168 S.W. 
943, 260 Mo. 1. 


64. Oder’s Ex’r v. Webster, 6 S.W. 
(2d) 690, 224 Ky. 551. 


65. ‘Whittlesey v. 
246 S.W. 308. 


[a] Dlustration.—HEvidence in a 
will contest, tending to show that the 
testator had delusions and hallucina- 
tions, was profoundly melancholy, 
that he was suffering from a mania of 
persecution, and imbued with a sui- 


Gerding, (Mo.) 


cidal intent, and that his conduct and 
conversation were strange and ab- 
normal, made a question for the jury 
as to mental incapacity. Whittlesey 
v. Gerding, (Mo.) 246 S.W. 308. 


66. See supra § 907 notes 10 [f] 
and [g]. 


67. Dunham v, 
845, 225 Mass. 68. 


68. Dunham vy. Holmes, supra. 


69. Franzman’s Ex’rs v. Nolty, 271 
S.W. 1034, 208 Ky. 686. 


70. Dunham v. Holmes, 113 N.E. 
845, 225 Mass. 68. 


71. Pringle v. Burroughs, 78 N.E. 
LOS LSGY Neve ce Onion beAT as Casi 2.040 


Holmes, 113 N.E. 


Roche v. Nason, 77 N.E. 1007, 185 N.. 


Vina 


72. Ensminger v. Bailey, 261 S.W. 
837, 203 Ky. 49. 


[a] “Brainstorm” on daughter’s 
marriage.—Where, in addition to evi- 
dence that there was a strain of in- 
sanity in the testator’s family, it al- 
so appeared that upon the marriage 
of his favorite daughter to a man to 
whom he objected the testator had a 
“brainstorm” and that thereafter he 
became subject to spells of sudden 
anger against any member of his fam- 
ily who crossed him, and that he did 
not remember what he had said or 
done during such spells, the evidence 
was sufficient to take the issue of ca- 
pacity to the jury. Ensminger v. 
Bailey, 261 S.W. 887, 203 Ky. 49. 


73. WRoche v. Nason, 77 N.E. 1007, 
185 N.Y. 141. 


74 Zeigler v. Coffin, 123 So. 22, 219 
Ala. 586, 68 A.L.R. 942; In re Ivey’s 
Hstate, 271 P. 559, 94 Cal.App. 576; 
Womack vy. Horsley, 152 N.W. 65, 178 
Iowa 1079; Rose v. Rose, (Mo.) 249 
S.W. 605. 


[a] Where mental incapacity 
from physical disease is alleged, evi- 
dence of the testator’s condition be- 
fore or after execution of will may 
be sufficient to raise a question for 
the jury, notwithstanding testimony 
indicating mental capacity at the time 
the will was executed. In re Rich- 
ardson’s Will, 202 N.W. 114, 199 Iowa 
1320 (where, however, the facts took 


the case out of the rule); Womack 


v. Horsley, 152 N.W. 65, 178 Iowa 
1079. 
75. Jowa.—In re Koll’s Estate, 206 


N.W. 40, 200 Iowa 1122; In re Rich- 
ardson’s Will, 202 N.W. 114, 199 Iowa 
1320; In re Renne’s Will, 189 N.W. 
776, 194 Iowa 938; Wendt v. Foss, 140 
N.W. 881, 161 Iowa 122. 


Ky.—Wigginton’s Ex’r v. Wiggin- 
ton, 239 S.W. 455, 194 Ky. 385. 


Mass.—-Johnson vy. Jenks, 147 N.E. 
844, 253 Mass. 25. 


Mich.—In re Petrie’s Estate, 232 N. 
W. 190, 251 Mich. 588. 


Mo.—Schoenhoff v. Haering, 38 S. 
W.(2d) 1011, 327 Mo. 837. 


Neb.—In re Laflin’s Estate, 187 N. 
W. 885, 108 Neb. 298. 


N.Y.—In re Amend, 193 N.Y.S. 211, 
200 App.Div. 346. 


[a] It does not follow as a matter 
of law from proof of temporary men- 
tal infirmities before and after the 
testamentary date that the jury 
should be permitted to pass on the 
state of the testator’s mind at that 
time, in the absence of proof that 
there was then a mental disturbance. 
In re Laflin’s Hstate, 187 N.W. 885, 
108 Neb. 298. 


[b] Where there was no evidence 
of mental impairment during year in 
which will was executed, the fact that 
the testator’s mind was impaired dur- 
ing other years before and after exe- 
cution of the will did not carry the 
issue of testamentary capacity to the 
jury. Johnson vy. Jenks, 147 N.E. 
844, 2538 Mass. 25. 


[ec] Failing memory three years 
after execution.—Hvidence in an ac- 
tion to set aside the probate of a will 
was insufficient to make a question 
for the jury as to testamentary in- 
capacity, where at most it tended to 
show that three years after the date 
of the will the testator’s memory 
was failing. Wendt v. Foss, 140 N. 
W. 881, 161 Iowa 122. 


76. Bell v. Wolfkill, 187 A. 35, 152 
Md. 407; In re Cochrane’s Estate, 178 
N.W. 673, 211 Mich. 370. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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such time.77 


[§ 914] kk. Use of Drugs and Intoxicants. 
accordance with whether the circumstances tended 
to show, or not to show, that the testator’s use of 
such agents affected his capacity at the time of the 
making of the will,7® evidence in particular cases 
has been held sufficient or insufficient to take to the 
jury the issue of whether the testator lacked testa- 
mentary capacity because of the use of intoxicating 


liquor’® or narcotic drugs.®° 


[§ 915] (11) Fraud and Duress. 


conduct .will constitute fraud or compulsion invali- 


77. Moore v. Martin, 
App.) 273 S.W. 961. 


[a] Tllustration.—Evidence that a 
testator sixty-five years of age, and 
suffering from physical ailments, had 
recurring intervals of mental un- 
soundness, followed by lucid inter- 
vals, and that this condition of fluctu- 
ating mental normality and abnormal- 
ity existed at the time of the making 
of the will, was sufficient to make the 
question of testamentary incapacity 
one for the jury, and to sustain a ver- 
dict against the will. Moore v. Mar- 
tin, (Tex.Civ.App.) 273 S.W. 961. 


78. See cases infra notes 79, 80. 


79. [a] Evidence held sufficient. 
—(1) Evidence showing the excessive 
use of intoxicating liquor and that 
such use had made testator ‘a man, 
not old in years, but old in body, with 
mind burned out and body diseased,” 
was sufficient to take the issue of ca- 
pacity to the jury under all the cir- 
cumstances involved. Fowler v. Fow- 
ler, 2 S.W.(2d) 707, 318 Mo. 1078. (2) 
Other cases. Moll v. Pollack, 8 S.W. 
(2d) 38, 319 Mo. 744; In re Swain’s 
Estate, 174 N.W. 4938, 189 Iowa 28; 
Hagan v. Sone, 66 N.E. 973, 174 N.Y. 
320. 


(Tex.Civ. 


[b] Evidence held insufficient.— 
(1) Evidence of the habitual and ex- 
cessive use of intoxicants does not 
carry the issue of capacity to the ju- 
ry where there is no evidence to show 
mentality impaired while sober. In 
re Campbell’s Estate, 189 P. 812, 46 
Cal.App. 612. (2) That the testatrix 
suffered from psychosis, a temporary 
disease brought about by excessive 
use of alcoholic liquors, did not take 
the issue of capacity to the jury 
where expert testimony was to the ef- 
fect that the disease disappeared up- 
on removal of the irritating cause, 
alcohol, and where it was shown that 
the testatrix had recovered when the 
will was executed. In re Brown’s Es- 
tate, 215 N.W. 296, 240 Mich. 121. (3) 
Other cases. In re Fisher’s Hstate, 
259 P. 755, 202 Cal. 205; Williams v. 
Lack, 40 S.W.(2d) 670, 328 Mo. 32. 


go. [a] Evidence held sufficient. 
—(1) Evidence that the testator had 
peen using morphine under a doctor’s 
prescription to relieve severe and pro- 
jonged pain caused by disease was 
sufficient, under all the circumstances, 
to take the issue of testamentary ca- 
pacity to the jury. In re Hook’s Will, 
178 N.W. 357, 189 Iowa 287. (2) Other 
cases. Mott v. Wellman, 24 S.W.(2d) 
311, 232 Ky. 594; Fitzgerald v. Fitz- 
gerald, 258 S.W. 681, 201 Ky. 813; 
Myers v. Young, 242 S.W. 864, 195 Ky. 
527; In re Carroll’s Estate, 196 P. 
996, 59 Mont. 403. 


[b] Evidence held insufficient.— 
(1) The mere fact that the testator 
had been a drug addict and evidence 
that he was using drugs during the 
period in which the will was made 
were insufficient to carry the issue of 
testamentary capacity to the jury. 
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dating a willis a question of law,®? although whether 


In 


court.®> 


a will was the fruit of fraud®? or of duress and men- 
ace®* is a question of fact. Hence on conflicting evi- 
dence the issue of fraud is for the jury®* or trial 
It is, however, for the court to determine 
whether the evidence has sufficient probative force 
to carry the issue of fraud to the jury,®® and where 
the evidence adduced is insufficient to sustain a 
charge of fraud®’ or of duress®® the court may prop- 
erly withdraw the issue from the jury, as where there 


is no evidence to sustain such charge except in so 


What improper 


Ellis v. Ellis, 134 So. 150, 160 Miss. 
345. (2) Other cases. In re Ham- 
burger’s Hstate, 14 P.(2d) 802, 126 
Cal.App. 455; In re Cochrane’s Hstate, 
178 N.W. 673, 211 Mich. 370. 


81. Yoe v. McCord, 74 Ill. 38. See 
Dornick vy. Reichenback, 10 Serg.&R. 
(Pa.) 84 (an ejectment case involving 
a will alleged to have been executed 
as a result of fraud, wherein the 
court said that fraud was a matter of 
fact and the issue of the will’s valid- 
rene a mixed question of law and 
act). 


€2. In re Carson’s Hstate, 194 P. 5, 
184 Cal. 437, 7 A.LR. 2389; Peace v. 
Peace, 299 P. 451, 149 Okl. 123; Blume 
Valtlartnian, 8 VAGi2 19s, Toi Pa 32) 22 
Am.S.R. 525; Gallagher v. Neilon, 
(Tex.Civ.App.) 121 S.W. 564. 


83. Peace v. Peace, 299 P. 451, 149 
Okl. 123. Sas 

84 <Ala.—Smith v. Smith, 56 So. 
949, 174 Ala. 205. 


Cal.—In re Carson’s Estate, 194 P. 
5,184 Cal. 437, 7 ALG.R. 239. 


Iowa.—James v. Fairall, 134 N.W. 
608, 154 Iowa 253,.388 L.R.A.N.S. 731. 


Ky.—Rounds y. Rounds, 285 S.W. 
77, 214 Ky. 294, 


Md.—Davis v. Calvert, 5 Gill&J. 269, 
25 Am.D. 282. 

Mass.—Bessom v. Bayrd, 184 N.E. 
370. 


Mich.—Gutt v. Walter’s Estate, 184 
N.W. 529, 215 Mich. 572. 


Mo.—Mitchell vy. Mitchell, 41 S.W. 
(2d) 792, 328 Mo. 798; Moll v.. Pol- 
lack, 8 S.W.(2d) 38, 319 Mo. 744; 


Spurr v. Spurr, 226 S.W. 35, 285 Mo. 
163. 


N.Y.—Matter of Jacott’s Will, 2 
Silv.Sup. 544, 53 Hun 634, 6 N.Y.S. 
122: 


N.C.—Horah v. Knox, 87 N.C. 483. 


N.D.—Keller yv. Reichert, 189 N.W. 
690, 49 N.D. 74. 


Pa.—Blume v. Hartman, 8 A. 219, 


115 ‘Pa. 32, 2 Am.S:R. 526; Ginder v. 
Farnum, 10 Pa. 98. 
Tex.—Gallagher vy. Neilon, (Civ. 


App.) 121 S.W. 564. 


[a] As to paternity of testator’s 
children.—Davis vy. Calvert, 5 Gill&J. 
(Md.) 269, 25 Am.D. 282. 


{b] Fraudulent marriage.—W here 
the testatrix was deceived into con- 
tracting a void marriage by the false 
representations of her “husband’’ 
that he was free to marry, and a 
month later made her will naming 
him as chief beneficiary and died 
about a year later without discover- 
ing the invalidity of her marriage, the 
court stated that if the parties had 
lived together for twenty years there 
would be no basis for the claim that 


far as it is involved in the issue of undue influence,°®® 
or enter judgment non obstante veredicto.°° 


Where 


the will was induced by the misrepre- 
sented relationship of husband and 
wife, and that if the testatrix had 
died within a few days of the void 
marriage and execution of the will 
the inference would be irresistible 
that the will resulted from the fraud 
and supposed marriage relationship, 
but that under the facts the case at 
bar fell between the two extremes 
and therefore the question of whether 
the will resulted from the fraud and 
deception as to marriage was a ques- 
tion of fact for the jury. In re Car- 
son’s Hstate, 194 P. 5, 184 Cal. 437, 
CPASSER a2 OOs 


[c] False statements that sister 
had said unkind things about testa- 
tor, leading him to disinherit his sis- 
ter to the benefit of the person charg- 
ed with fraud, if shown under con- 
flicting evidence raises an issue of 
fraud for the jury. Spurr y. Spurr, 
226 S.W. 35, 285 Mo. 163. 


[d] Misrepresentation as to con- 
tents.—Whether the signature of the 
testatrix to her will was procured by 
misrepresenting its contents was for 
the jury on _ conflicting evidence. 
Mitchell v. Mitchell, 41 S.W.(2d) 792, 
328 Mo. 793. 


[e] Misrepresentations as to na- 
ture of instrument, alleged to have 
been made to the testatrix at the time 
she signed her purported will, raised 
an issue of fraud for the jury on 
conflicting evidence. Gutt v. Wal- 
pens Estate, 184 N.W. 529, 215 Mich. 


85. Peace v. Peace, 299 P. 451, 149 
Okl. 128. 
86. Rogers v. Rogers, 2 B.Mon. 


(Ky.) 324. 


87. Cal.—In re Powell’s Estate, 299 
P. 108, 213 Cal. App: 670: 


Ill.— Gregory v. Richey, 
669, 307 Ill: 219. 


Iowa.—In re Champion’s Estate, 
180 N.W. 174, 190 Iowa 451. 


Mo.—Van Raalte y. Graff, 253 S.W. 
220, 299 Mo. 618. 


138 N.E. 


N.Y.—In re Kupper’s Estate, 247 
N.Y.S. 381, 188 Mise. 821. 
88. In re Champion’s Estate, 180 


N.W. 174, 190 Iowa 451. 


89. In re Champion’s Estate, su- 
pra. 
[a] Illustration.—In a will con- 


test in which the issue of undue in- 
fluence was submitted to the jury, 
withdrawal of the issues of legal 
fraud and duress was proper, where 
there was no evidence to sustain the 
claim of duress or legal fraud, except 
in so far as it was involved in the 
issue of undue influence. In re 
Champion’s Hstate, 180 N.W. 174, 190 
Iowa 451. 


90. Breining v. 
230 Pa. 24. 


Born,.. 19. A, (167, 
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the fraud, if any, was not a cause of the making of 
the will, the issue of fraud should not be submitted 
Proof of an opportunity to practice 
fraud inducing decedent to make his will in favor 
of the person accused of fraud is not alone sufficient 
to carry such issue to the jury,°? nor will the issue 


to the jury.° 


“WILLS 


jury. 


dence.! 


of fraud be carried to the jury by evidence amount- 


ing to no more than suspicion and conjecture.°* 
fact that evidence is insufficient to raise the issue of 
undue influence®* will not preclude its being suffi- 
cient to carry the issue of fraud to the jury.®® 
accordance with these and other general rules,®® evi- 


The 


In 


dence in particular cases has been held sufficient®? or 


91. In re Price’s Will, 197 N.Y.S. 
778, 204 App.Div. 252 [aff 194 N.Y.S. 
842, 119 Mise. 19, and aff 142 N.E. 328, 
236 N.Y. 656]. 


[a] TIllustration.—Where the tes- 
tator devised and bequeathed all of 
his property to his) widow, evidence 
that his widow’s brother falsely told 
the testator that the testator’s neph- 
ew had stolen goods was not sufficient 
to authorize submission to the jury 
of the issue of fraud and undue in- 
fluence, in view of the fact that the 
testator made no provision for his 
nieces. In re Price’s Will, 197 N.Y.S. 
778, 204 App.Div. 252 [aff 194 N.Y.S. 
842, 119 Misc. 19, and aff 142 N.E. 323, 
236 N.Y. 656]. 


§$2. In re Hinde’s Estate, 
561, 200 Cal. 710. 


93. In re McGill’s Will, 181 N.Y.S. 
48, 191 App.Div. 76 [aff 128 N.E. 194, 
229 N.Y. 405]. 


94. See infra § 917. 


95. In re Newhall’s Estate, 214 P. 
231, 190 Cal. 709, 28 A.L-R. 778. 


96. See supra text and notes 81- 
95; and supra § 891. 


$7. Cal.—In re Newhall’s Estate, 
Didier ole LO Om Cal, i090 20 mA tut. 
778. 


Iowa.—James v. Fairall, 134 N.W. 
608, 154 Iowa 258, 38 L.R.A.N.S. 731. 


Mich.—Gutt v. Walter’s Estate, 184 
N.W. 529, 215 Mich. 572. 


Mo.—Mitchell v. Mitchell, 41 S.W. 
(2d) 792, 328 Mo. 793; Moll v. Pollack, 
8 S.W.(2d) 38, 319 Mo. 744; Spurr v. 
Spurr, 226 S.W. 35, 285 Mo. 163. 


N.C.—In ir oe Will, 163 S.E. 
684, 202 N.C. 


[a] False fee ea concerning 
character and conduct of contestant, 
a daughter of the testatrix, made to 
the testatrix by the contestees. Inre 
Newhall’s Estate, 214 P. 231, 190 Cal. 
MOO Was) As Lire lio. 


98. Ark.—Sanger v. McDonald, 112 
S.W. 865, 87 Ark. 148. 


Cal.—In re Hinde’s Hstate, 254 P. 
561, 200 Cal. 710; In re Mossman’s 
Bstate, 6 P.(2d) 576, 119 Cal.App. 404; 
In re Withington’s Wstate, 279 P. 196, 
280 P. 152, 99 Cal.App. 617 (alleged 
mis srepresentations by alleged mis- 
tress that the testator’s wife did not 
care for him). 

Ill.— Bowles v. Bryan, 98 N.E. 
254 Tll. 148. 

Iowa.—In re Burcham’s Estate, 235 
N.W. 764, 211 Iowa 1395. 

Ky.—Phillips y. Phillips, 148 S.w. 
51, 149 Ky. 206. 

Md.—Griffith v. Benzinger, 125 A. 
512, 144 Md. 575; Diggs v. Smith, 99 
A. 952, 130 Md. 101. 


254 P. 


230, 


Mass.—Sullivan v. Brabazon, 162 N. 
E. 312, 264 Mass. 276. 


Mich.—In re Petrie’s Estate, 232 N. 
W. 190, 251 Mich. 588; Gutt v. Wal- 
ter’s Estate, 194 N.W. 481, 224 Mich. 
eats be Shenard v. Shepard, 126 N.W. 
640, 161 Mich. 441. 


Mo.—Zorn v. Zorn, 64 S.W.(2d) 626. 


Pa.—Kesler v. Hugus, 115 A. 875, 
271 Pa. 512; Breining v. Born, 79 A. 
167, 230 Pa. 24. 


99. Breining v. Born, supra. 


1. Peters v. Fekete, 160 N.H. 594, 
329 Ill. 268. 


[a] Charge that beneficiaries and 
attorney drawing the will conspired 
together to induce decedent to ex- 
ecute it on misrepresentations that 
if he did so he would be carried on 
the payroll of a railroad as long as 
he lived, although decedent was then 
past the retirement age, raises a 
question for the jury on doubtful and 
conflicting evidence. Peters v. Fe- 
kete, 160 N.E. 594, 329 Ill. 268. 


2. Pool’s»Heirs v. Pool’s Ex’r, 35 
Ala. 12; Yoe v. McCord, 74 Ill. 33. 


3. Ga.—Watford v. Forester, 
Ga. 738. 


Ill.—Madden vy. Keyser, 
424, 331 Ill. 648. 


Ind.—Friedersdorf vy. 
BH. 766, 173 Ind. 429. 


7. Kneemeyer, 262 P. 
554, 124 Kan. 790. 


Minn.—In re Sperl’s Estate, 103 N. 
W. 502, 94 Minn. 421, 10 Prob.Rep. 
Ann. 525. 


Pa.—Blume v. Hartman, 8 A. 219, 
115, Pa.St. 32, 2 Am.S.R. 525. 


bs $.C.—Farr v. Thompson, 


Tex.—Henson v. Adkins, (Civ.App.) 
290 S.W. 2381; Gallagher v. Neilon, 
(Civ.App.) 121 S.W. 564. 


[a] Issue of undue influence “is 
not so much a question of law as it 
is) of fact..". Porter sv. Way Rue, vos 
N.W. 851, 192 Mich. 477 (holding, 
however, that the issue was prop- 
erly taken from the jury where there 
was no competent evidence to show 
undue influence). 


[b] Ultimate inference of undue 
influence or its absence is one of fact 
to be deduced from all the facts and 
circumstances in evidence. Fvieders- 
dorf v. Lacy, 90 N.H. 766, 173 Ind. 429. 


4 <Ala.—Zeigler v. Coffin, 123 So. 
22, 219 Ala. 586, 63 A.L.R. 942; Posey 
v. Donaldson, 66 So. 662, 189 Ala. 366; 
Smith v. Smith, 56 So. 949, 174 Ala. 
205; Higginbotham v. Higginbotham, 
17 ae 516, 106 Ala. 314. 


Cal.—In re Lances’ Bstate, 
(2d) 768, 216 Cal. 397; 


66 
163 N.E. 


Lacy, 90 N. 


28 $.C.L. 


14 P. 
In re Yale’s 


[§§ 915-916 


insufficient®® to take the issue of fraud to the jury, 
or insufficient to carry the issue of duress to the 


Question of conspiracy to defraud decedent into 
executing a will is for the jury on conflicting evi- 


[§ 916] (12) Undue Infiuence—(a) In General. 
What constitutes undue influence invalidating a will 
is a question of law.? 
cured by undue influence is a question of fact,? which 
on conflicting evidence is for the jury‘ or trial 


But whether a will was pro- 


Estate, 4 P.(2d) 1538, 214 Cal. 115; 
In re Butts’ Estate, 256 P. 200, 201 
Cal. 185; In re Caspar’s Estate, 155 
P. 631, 172 Cal. 147; In re Nelson’s 
bstates (Appt) 25 P:(d)-8%1; Invre 
Daly’s Hstate, 114 P. 787, 15 Cal. 
App. 329. 


Colo.—Davis vy. Davis, 170 P. 208, 
64 Colo. 62. 


Ga.—Stephens y. Bonner, 162 S.E. 
383, 174 Ga. 128; Watford v. Fores- 
ter, 66 Ga. 738. 


Ill.— Peters v. Fekete, 160 N.E. 594, 
329 Ill. 268; Carroll v. Eckley, 137 
IN. E195: 305 Ill. 367; Pilstrand v. 
Swedish "Methodist Church, 113 N.E. 
958, 275 Ill. 46; Greenwell v. Hess, 
131 N.E. 626, 208 Ill. 459. See Smith 
v. Smith, 206 Ill.App. 86. 


Ind.—Friedersdorf v. Lacy, 90 N.E. 
766, 173 Ind. 429; Smith v. Kemerly, 
150 N.E. 65, 84 Ind.App. 398. 


Iowa.—Monahan y. Roderick, 166 N. 
W. 725, 183 Iowa 1; In re Workman’s 
Estate, 156 N.W. 438, 174 Iowa 222; 
In re Jones’ Estate, 106 N.W. 610, 130 
Iowa 177. 


Ky.—Duval v. Duval, 60 S.W.(2d) 
351, 249 Ky. 186; Helm’s Guardian v. 
Neathery, 10 S.W.(2d) 474, 226 Ky. 
42; Rounds v. Rounds, 283 S.W. 77, 
214 Ky. 294; Palmer v. Smith, 276 
Siw. 1055, 211" Ky. 105; “Harnedtv. 
Wise, 214 S.W. 813, 185 Ky. 60; Lisle 
v. Couchman, 142 S.W. 1028, 146 Ky. 
345;  Barber’s Ex’rs v. Baldwin’s 
Ex'r, 128 S.W. 1092, 188 Ky. 710. 


Md.—Kasten v. Kasten, 157 A. 538, 
161 Md. 409; Hiss v. Weik, 28 A. 400, 
78 Md. 489; Davis v. Calvert, 5 Gill& 
J. 269, 25 Am.D. 282. 


Mass.—Bessom y. Bayrd, 184 N.E. 
370; Fitch v. Fitch, 144 N.E. 379, 249 
Mass. 550; Goldsmith v. Gryzmish, 
130 N.E. 671, 238 Mass. 341; Dunham 
v. Holmes, 113 N.E. 845, 225 Mass. 
68; Emery v. Emery, 111 N.E. 287, 222 
Mass. 439. 


Mich.—In re Niemschack’s Estate, 
221 N.W. 659, 244 Mich. 469; In re 
Eldred’s Estate, 207 N.W. 870, 234 
Mich, 131; In re Teller’s Estate, 157 
N.W. 27, 190 Mich. 547; Cooper v. 
Harlow, 128 N.W. 259, 163 Mich. 210. 


Minn.—In re Sperl’s Estate, 103 N. 
W. 502, 94 Minn. 421, 10 Prob.Rep. 
Ann. 625. 


Miss.—Isom v. Canedy, 88 So. 485, 
128 Miss. 64; Woodville v. Pizzati, 
81 So. 127, 119 Miss. 442; Helm v. 
Sheeks, 77 So. 820, 116 Miss. 726. 


Mo.—Clark v. Crandall, 5 S.W.(2d) 
383, 319 Mo. 87; Hayes v. Hayes, 145 
S.W. 1155, 242 Mo. 155; Burton v. 
Holman, 231 S.W. 630, 288 Mo. 70; 
Thomas v. Thomas, 186 S.W. 993; 
Carlson vy. Lafgran, 157 S.W. 555, 250 
pe Woes Ard v. Larkin, (App.) 278 S 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 916] 


court,® as is the truth or credibility of the evidence 
introduced on such issue,® and the weight to be giv- 
The fact that: the trial judge, if trying 
the case alone, might properly have found that there 
was no undue influence does not justify him in with- 
drawing such issue from the jury, where different 
minds might reasonably differ as to the inference 


en thereto.” 


to be drawn from the evidence, 
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although if the 


evidence is undisputed and there is but one conelu- 


Neb.—In re Strelow’s Estate, 233 N. 
W. 889; In re Noren’s Estate, 230 N. 
W. 495, 119 Neb. 653; In re Kubat’s 
Hstate, 192 N.W. 202, 109 Neb. 671. 


N.Y.—In re Anna’s Pstate, 162 N. 
BH. 478, 248 N.Y. 421; Eckert v. Page, 
146 N.Y.S. 518, 161 App.Div. 155; Mat- 
ter of Jacott’s Will, 6 N.Y.S. 122, 2 
Silv.Sup. 544, 53 Hun 634. 


N.C.—In re Beale’s Will, 163 S.E. 
684, 202 N.C. 618; In re Badgett’s 
Will, 160 S:E. 836,201 N.C. 565; In 
re Stephen’s Will, 126 S.E. 738, 189 


N.C. 267; In re Craven’s Will, 86 S.E. 
587, 169 N.C. 561; Horah vy. Knox, 87 
N.C. 483. 


N.D.—Block v. Smith, 224 N.W. 915, 
58 N.D. 109; Keller v. Reichert, 189 
N.W. 690, 49 N.D. 74. 


Ohio.—Board of Education of, Pick- 
away Tp. Rural School Dist. v. Phil- 
lips, 134 N.E. 646, 103 Ohio St. 622; 
Raymond vy. Hearon, 164 N.E. 644, 
30 Ohio App. 184; Sullivan v. Cassi- 
dy, 163 N.E. 728, 29 Ohio App. 457 
{aff 161 N.E. 540, 118 Ohio St. 508]. 


R.I.—Carpenter v. Carpenter, 145 
A. 310; Dart v. Rhode Island Hospi- 
talerrust Co. 121 Avil 45 Ruy Lise 
Huebel v. Baldwin, 119 A. 639, 45 R.I. 


. 


S.C.—In re Freeman’s Will, 126 S. 
EB. 764, 132 S.C. 389; Farr v. Thomp- 
son, 28 S.C.L. 93; Tillman v. Hatch- 
er, 24 S.C.L, 271. 


Tex.—Brown vy. Pridgen, 56 Tex. 
124; Moos vy. First State Bank of 
Uvalde, (Civ.App.) 60 S.W.(2d) 888; 
Russell v. Boyles, (Ciy.App.) 29 S.W. 
(2a) 891; Henson v. Adkins, (Civ. 
App.) 290 S.W. 231; Clark v. Briley, 
(CivsApp:) 193 TSW. 4190 slerror  ne=- 
fused]; Warren vy. Ellis, (Civ.App.) 
137 S.W. 1182; Gallagher v. Neilon, 
(Civ.App.) 121 S.W. 564: Campbell v. 
Barrera, (Civ.App.) 32 S.W. 724. 


Vt.—In re Everett’s Will, 166 A. 
Sino breVita) 2oLs Smith's.) x rv. 
Smith, 32 A. 255, 67 Vt. 443. 


See Farnell v. Conway, 45 N.B. 343 
(undue influence for jury in action 
for trespass and mesne profits in- 
volving due execution of a will). 


“Within familiar and conventional 
restrictions the question of undue in- 
fluence is for the jury.” In re Sperl’s 
Estate, 103 N.W. 502, 505, 94 Minn, 
421, 10 Prob.Rep.Ann. 525. 


[a] Jury and not court must draw 
the inference as to the presence of 
undue influence. Friedersdorf v. La- 
cy, 90 N.E. 766, 173 Ind. 429. 


[b] Question whether spiritualis- 
tic medium unduly influenced testator 
in the disposition of his property 
was for the jury on conflicting evi- 
dence. Dunham vy. Holmes, 113 N.E. 
845, 225 Mass. 68. 


[ec] Rebuttal of presumption.—In 
an action to set aside a will, whether 
the presumption of undue influence 
arising where one bearing a fiduciary 
relationship to decedent was instru- 
mental in procuring a will to be made, 
created by the testimony, was rebut- 
ted, was for the jury. Carroll vy. Eck- 
ley, 137 N.H. 195, 305 Ill. 367. 


[d] “The doctors of doubt, the 
jury,” should pass upon the question 
of undue infiuence where the issue is 
raised by conflicting evidence, such 
issue being dependent for its solution 
upon forces so subtle, multiform, and 
variant in each case that the court 
should not attempt to determine the 
matter. Stephens vy. Bonner, 162 S.E. 
383, 174 Ga. 128. 


[e] Whether undue influence was 
exercised is deduction to be made by 
jury from all the evidence. In re 
eres Will, 86 S.B. 587, 169 N.C. 
£9) 


5. In re Smith’s Hstate, 252 P. 325, 
200 Cal. 152; Madden v. Keyser, 163 
N.E. 424, 331 Ill. 643; Simnitt v. 
Kneemeyer, 262 P. 554, 124 Kan. 790; 
rebhe v. Peace, 299 -P. 451, 149 Ok1. 


“Whether or not a testator made jie 
will under undue influence . . 
a question of fact to be found _ PY, tine 
trial court from the evidence.” Sim- 
nitt v. Kneemeyer, supra. 


[a] Undue influence of nephew 
procuring the execution of a will fa- 
vorable to him by his seventy-five 
year old spinster aunt was a question 
of fact for the chancellor trying a 
will contest case without a jury. 
Hees v. Keyser, 163 N.H. 424, 331 
ae 3. 


6 Raney v. Raney, 112 So. 313, 216 
Ala. 30; James v. Fairall, 1384 N.W. 
608, 154 Iowa 2538, 38 L.R.A.N.S. 731; 
Kaechelen vy. Barringer, (Mo.) 19 S. 
W.(2d) 1033; Clark v. Crandall, 5 S. 
W.(2d) 383, 319 Mo. 87; Canty v. Hal- 
pin, 242 S.W. 94, 294 Mo. 96; Mowry 
v. Norman, 103 S.W. 15, 204 Mo. 173; 
Russell v. Boyles, (Tex.Civ.App.) 29 
S.W.(2d) 891. 


[a] Credibility of testimony re- 
butting presumption of undue influ- 
ence arising from confidential rela- 
tionship was for the jury, not for the 
court. Kaechelen v. Barringer, (Mo.) 
19 "SAW.( Za) 1033: 


7. Jowa.—James v. Fairall, 134 N. 
uae 608, 154 Iowa 253, 38 L.R.A.N.S. 


Md.—Hiss v. Weik, 28 A. 400, 78 
Md. 439. 


Mass.—Goldsmith v. Gryzmish, 130 
N.E. 671, 288 Mass. 341. 


Mich.—In re Allen’s Hstate, 203 N. 
W. 479, 230 Mich. 584; Cooper v. Har- 
low, 128 N.W. 259, 163 Mich. 210; In 
re Loree’s Estate, 122 N.W. 6238, 158 
Mich. 372. 


Tex.—Russell v. Bovaes (Civ. App.) 
29 S.W.(2d) 891 


[a] Tiesto none weight of 
the testimony of the testator’s di- 
vorced wife as to his confession to 
her, after making a will disinheriting 
their daughter in favor of his second 
wife, that he had wronged her and 
their daughter and hoped they would 
get their rights, was for the jury on 
the state of his mind and as tending 
to connect ancient declarations with 
later frustrated desires, if true. In 
re Allen’s Estate, 203 N.W. 479, 230 
Mich. 584. 


Dist. v. Phillips, 


[68°C 2021 


sion or inference reasonably deducible therefrom, 
the question of undue influence is for the court and 
not for the jury,® and the question as to whether 
the evidence adduced has sufficient probative force 
to justify an inference of undue influence and its 
submission to the jury is for the court to deter- 
mine.t° Where there is no evidence sufficient to sup- 
port a charge of undue influence the court may? and 


[b] Weight of presumption.— 
Where a will is prepared by a ben- 
eficiary whose relations with the tes- 
tator are confidential or fiduciary, the 
weight of the presumption of undue 
influence is for the jury, depending 
on all the facts and circumstances of 
the case. Cooper v. Harlow, 128 N. 
W. 259, 163 Mich. 210. 


8 ‘Carlson -v. ‘laferan, 157) Saws 
555, 250 Mo. 527; Board of Hduca- 
tion of Pickaway Tp. Rural School 
134 N.E. 646, 103 
Ohio St. 622. 


9. In re Bryan’s Estate, (Utah) 25 
P.(2d) 602 


10. Regéte v. Rogers, 2 B.Mon. 
(Ky.) 324; Patton v. Shelton, 40 S.W. 
(2d) 706, 328 Mo. 6381. 


11. Ark.—Crocker’s Heirs Ve 
sores Heirs, 246 S.W. 6, 156 Ark. 


ee 1.—In re Stone’s Estate, 164 P. 
643, 174 Cal. 778. 


D.C.—Freitag y. Freitag, 
IDOY Als 


Ga.—Booth v. Floyd, 108 S.H. 113 
151 Ga. 732; Davis v. Davis, 97 S.m. 
440, 148 Ga. 512. 


Ill.— Greenlees v. Allen, 173 N.BE. 
121, 341 Ill. 262; Veer v. Hagemann, 
165 N.E. 175, 334 Ill. 23; Williams v. 
Ragland, 138 N.E: 599,307 Mls 3886; 
Gregory v. Richey, 138 N.E. 669, 307 
Ill. 219; McCune v. Reynolds, 123 N. 
EB. 317, 288-11. 188; Lileyd vo Rush; 
113 N.E. 122, 273 Ill. 489; Beemer v. 
Beemer, 100 N.E. 135, 256 Ill. 312; 
Dougherty v. Gaffney, 88 N.H. 150, 
239 Ill. 640. 


Ind.—Stevens v. Leonard, 56 N.E. 
27, 154 Ind. 67, 77 Am.S.R. 446, 5 Prob. 
Rep.Ann, 369. 


Iowa.—White v. White, 241 N.W. 
1, 213 Iowa 1244; In re Shields’ Will, 
224 N.W. 69, 208 Iowa 607; Blakely 
v. Cabelka, 212 N.W. 348, 203 Iowa 5; 
Hann v. Hann, 211 N.W. 495, 202 Iowa 
807; In re Lochmiller’s Estate, 202 
N.W. 75, 199 Iowa 358; Sexton v. Mc- 
Cormick, 191 N.W. 358; In re Stryk- 
er’s Estate, 181 N.W. 810, 191 Iowa 64; 
Kerkhoff v. Monkemeier, 175 N.W. 
762, 188 Iowa 103; In re Eveleth’s 
Will, 157 N.W. 257, 177 Iowa 716; In 
re Martin’s Will, 142 N.W. 74, 166 
Iowa 233; Brackey v. Brackey, 130 
N.W. 370, 151 Iowa 99; Spiers v. Hen- 
dershot, 120 N.W. 1058, 142 Iowa 446. 


Ky.—Green v. Isaacs, 198 S.W. 714, 
178 Ky. 258; Rogers v. Rogers, 2 B. 
Mon. 324. 


Mass.—Sullivan v. Brabazon, 
N.E. 312, 264 Mass. 276. 


“Mich.—In re Cottrell’s Estate, 209 
N.W. 842, 235 Mich. 627; In re Mur- 
ray, 188 N.W. 381, 219 Mich. 70; In re 
Bailey, 181 N.W. 969, 213 Mich. 344; 
IRORUer a vamlaas Eues 158 N.W. 851, 192 
Mich. 477; In re Curtis’ Hstate, Do 
N.W. 5, 190 Mich. 3877; In re Du Bois, 
128 N.W. 1092, 164 Mich. 8. 


47 App. 


162 


Miss.—Watkins v. Watkins, 106 So. 
7538, 142 Miss. 210. 
Mo.—Webster y. Leiman, 44 S.W. 


1232; 


(2d) 40, 328 Mo. Swan v. Swan, 
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should?? take the issue from the jury, as where there 
is a total failure or lack of evidence to show undue 
influence,!* or the evidence adduced is of insufficient 
probative force to raise the issue,* or, if the issue 
has already been submitted and the jury has found 
undue influence, and the evidence was not sufficient 
to warrant submission of the issue, the court may 
enter judgment, sustaining the will, non obstante 


veredicto.!® 


Activity in making of will. Whether the person 
alleged to have exerted the influence was active in 
connection with the preparation and execution of the 
will beyond the point of mere compliance with the 
testator’s free and voluntary directions has been held 


a question of fact.1® 


6 S.W.(2d) 860, 319 Mo. 1153; Pin- 
son v. Jones, 221 S.W. 80; Huffnagle 
v. Pauley, 219 S.W. 373; Heinbach v. 
Heinbach, 202 S.W. 11238, 274 Mo. 301; 


Ryan v. Rutledge, 187 S.W. 877; 
Turner v. Butler, 161 S.W. 745, 253 
Mo. 202; Hamburger v. Rinkel, 64 S. 


W. 104, 164 Mo. 398, 7 Prob.Rep.Ann. 
14; Lane v. St. Denis Catholic Church 
of Benton, (App.) 274 S.W. 1103. 


Neb.—In re Kees’ Estate, 208 N.W. 
637, 114 Neb. 512; In re Beindorft’s 
Estate, 161 N.W. 1035, 101 Neb. 44. 


N.Y.—In re Hall’s Will, 184 N.Y.S. 
322, 198 App.Div. 362; In re Rogers’ 
Estate, 217 N.Y.S. 337, 127 Misc. 428. 


Pa.—MecNitt v. Gilliland, 92 A. 508, 
246 Pa. 378. 


R.I.—Di Benedetto v. Capone, 148 
A. 184; Briggs v. Briggs, 92 A. 571. 


S.C.—Henson v. Wolfe, 125 S.E. 293, 
130 S.C. 273. 


{a] TIllustrations.—(1) Where, in 
a proceeding to set aside a testator’s 
will, there was no substantial evi- 
dence that the business of the testa- 
tor was referred to and transacted by 
the beneficiary, or that the testator 
did not control, direct, and understand 
the care and management of his af- 
fairs in such business as he had to do, 
the court properly sustained a motion 
to withdraw from the jury the issue 
of undue influence. Gregory v. Rich- 
ey, 138 N.E. 669, 307 Ill. 219. (2) 
Evidence that the trustee under the 
will and the preferred legatee did not 
know of the provisions of the will, or 
even that a will had been made, and 
that its provisions were dictated by 
the testatrix herself to her attorney, 
by whom the will was drawn up, jus- 
tified the trial court in withdrawing 
from the jury the issue of undue in- 
fluence. Pinson y. Jones, (Mo.) 221 
S.W. 80. 


1a Ala.—Cunninghame y. Herring, 
70 So. 148, 195 Ala. 469. 


Ill.— Williams v. Ragland, 138 N.E. 
599, 307 Ill. 886; Snell v. Weldon, 87 
N.E. 1022, 239 Ill. 279. 


Ind.—Crane v. Hensler, 146 N.E. 
577, 148 N.E. 409, 196 Ind. 341. 


Iowa.—In re Sexauer’s Estate, 201 
N.W. 82, 198 Iowa 1378. 


Ky.—Huff v. Woolsey, 212 S.W. 597, 
184 Ky. 605. 

Md.—Kelley v. Stanton, 118 A. 863, 
141 Md. 380. 

Mich.—In re Jackson’s Estate, 190 
N.W. 762, .220 Mich. 565. 

Mo.—Frohman vy. Lowenstein, 260 


S.W. 460, 303 Mo. 339; Nook v. Zuck, 
233 S.W. 2383, 289 Mo. 24; Hahn v. 
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Dominance of child over parent. 
ent has lost his presumed dominance and become sub- 
servient to a child has been held a question of fact.17 


[§ 916 


Whether a par- 


Existence of fiduciary relation between decedent 
and the person charged with undue influence is a 
question of law where the evidence clearly shows its 
existence,1® but is a question of fact for the jury 
on conflicting evidence. 


Evidence of fraud?° may be considered by the jury 


on the issue of undue influence,?! although where 
the evidence offered by the contestant tends to show 
that decedent was defrauded into executing a will 
under the belief that it was a different kind of in- 
strument, such evidence justified withdrawal of the 


issue of undue influence.?? 


Hammerstein, 198 S.W. 833, 272 Mo. 
248; Turner v. Anderson, 139 S.W. 
180, 286 Mo. 523; Minturn v. Concep- 
tion Abbey, (App.) 61 S.W. 352. 


Neb.—In re Bayer’s Estate, 227 N. 
W. 928, 119 Neb. 191. 


N.H.—Loveren y. Eaton, 113 A. 206, 
80 N.H. 62. 


N.Y.—In re Rundles’ Will, 215 N. 
Y.S. 749, 216 App.Div. 658; Lesster 
v. Lesster, 165 N.Y.S. 592, 178 App. 
Div. 488; Seaman v. McLaury, 127 N. 
Y.S. -1,.142 App:Div. 547% _In re Catf- 
frey’s. Will, 159 JN. Y.S. 99,, 95>-Misc. 
466 [aff 161 N.Y.S. 277, 174 App.Div. 
398 (aff 116 N.E. 1038, 221 N.Y. 486)]. 


N.C.—In re Hurdle’s Will, 129 S.E. 
589, 190 N.C. 221. 


Pa.—Kustus v. Hager, 112 A. 45, 
269 Pa. 108. 


S.D.—In re Hosmer’s Estate, 
IN. W...4545, 47 “S'D: 147! 


Tex.—Pierson v. Pierson, (Civ. 
App.) 57 S.W.(2d) 633; Whitney v. 
Murrie, (Civ.App.) 264 S.W. 270. 


Utah.—In re Ford’s Hstate, 261 P. 
15, 70 Utah 456. 


[a] Duty of surrogate.—In pro- 
ceedings for the probate of a will at- 
tacked for undue influence, a surro- 
gate should never leave inconclusive 
and insufficient proofs to a jury, and, 
if circumstantial evidence adduced in 
support of the plea of undue influence 
is insufficient in law, it is error for 
the surrogate to leave the case with 
the jury. In re Caffrey’s Will, 159 N. 
Y.S. 99, 95 Mise. 466 [aff 161 N.Y.S. 
277, 174 App.Div. 398, aff 116 N.E. 
1038, 221 N.Y. 486]. 


[b] Denial of motion to withdraw 
issue of undue influence from the ju- 
ry was reversible error in a will con- 
test, where there was no evidence of 
undue influence. In re Hosmer’s Hs- 
tate, 196 N.W. 545, 47 S.D. 147. 


18. Pollock vy. Pollock, 159 N.BH. 
805, 328 Til. 179; Sims v. Sims’ Es- 
tate, (Tex.Civ.App.) 253 S.W. 352. 


[a] Where there was not scintil- 
la of evidence to show undue influ- 
ence, as claimed by the wife from 
whom the testator was separated, the 
court properly refused to submit such 
issue to the jury. Sims v. Sims’ Es- 
tate, (Tex.Civ.App.) 253 S.W. 352. 


14. Grosh v. Acom, 156 N.E. 485, 
325 Ill. 474. 


15. Kustus v. Hager, 112 A. 45, 
269 Pa. 103; Breining v. Born, 79 A. 
167, 230 Pa. 24, 


16. Zeigler v. Coffin, 123 So. 22, 
219 Ala. 586, 68 A.L.R. 942. 


17. Raney v. Raney, 112 So: 313, 


196 


216 Ala. 30.° 


[a] While dominance of parent is 
ordinarily presumed in will caSes, 
when old age weakens the powers of 
the parent and full maturity strength- 
ens the powers of the child, the nat- 
ural order of leadership may pass 
from parent to child, raising an issue 
of fact for the jury on a claim of un- 
due influence as to whether the child 
has become the dominant spirit. Ra- 
Bey v. Raney, 112 So. 3138, 216 Ala. 


18. Pilstrand v. Swedish Methodist 
Church, 113 N.E. 958, 275 Ill. 46. 


[a] Parishioner and pastor held to 
sustain fiduciary relation as a matter 
of law. Pilstrand v. Swedish Meth- 
pe Church, 113 N.B. 958, 275 Til. 


19. Zeigler Vv. Coftin; 123° Sonne. 
219 Ala. 586, 63 A.L.R. 942; O’Neill 
v. Johnson, 73 So. 21, 197 Ala. 502; 
Crane v. Hartford-Connecticut Trust 
Co., 149 A. 782, 111 Conn. 313; Page 
v. Phelps, 143 A. 890, 108 Conn. 572; 
aan Crandall, 5 S.W.(2d) 383, 319 

o. 87. 


{a] SBrror to determine as matter 
of law that relation was confidential, 
where the evidence was conflicting on 
this point and the issue should have 
been submitted to the jury. Page v. 
Phelps, 143 A. 890, 108 Conn. 572. 


[b] Segatee.—Where the contest- 
ants claimed that a legacy was ob- 
tained by undue influence, whether a 
confidential relation existed between 
the testatrix and a legatee was a 
question of fact for the jury on the 
evidence. O’Neill v. Johnson, 73 So. 
21, 197 Ala, 502. 


[ec] Proponent and trustee.—The 
existence of confidential relations be- 
tween decedent and the proponent and 
trustee preparing the will is a ques- 
tion of fact and not of law, the infer- 
ence as to such relations being one 
that should be drawn by the jury on 
conflicting evidence. Zeigler v. Cof- 
a 123 So, 22, 219 Ala. 586, 63 A.L.R. 


20. See supra § 915. 


21. In_re Snowball’s Estate, 107 
Po98, Lb Calesole 


[a] That jury in will contest did 
not find against proponents on issue 
whether will was procured by fraud 
did not preclude it from considering 
evidence of fraud as bearing on the 
issue of undue influence. In re Snow- 
ball’s Estate, 107 P. 598, 157 Cal. 301. 


22. Gutt v. Walter’s Estate, 184 N. 
W. 529, 215 Mich. 572. 


[a] Negatives claim of undue in. 
fluence.—The contestants’ testimony 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 917] 


[§ 917] (b) Sufficiency of Evidence?* To Carry 
Issue to Jury—aa. In General. Aside from juris- 
dictions following the scintilla rule,2* the court 
should not submit the issue of undue influence un- 
less the evidence is such that he could sustain a find- 
ing either way.?° To justify submission of the issue 
of undue influence to the jury, there must be evi- 
dence of probative force from which the jury could 
find that the will of the testator did not speak his 
real mind but spoke that of the person dominating 
him?® so that he was under an influence amounting 
to coercion,?’ and evidence showing undue influence 
over the testator will not carry the issue to the jury 
unless it tends to show that such influence was a 
causative factor in the execution of the will.28 The 
mere possibility or suspicion of undue influence is 
insufficient to carry the issue to the jury,?® as where 
the evidence relates to a time too remote from the 
execution of the will to have probative force,®° or 
where the evidence offered consists only of ‘opinions 
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unsupported by facts,’! or is mere hearsay.*? But 
where the facts and circumstances proved, together 
with inferences fairly deducible therefrom, are such 
that reasonable minds might conclude that the will 
was not the free and voluntary act of the testator, 
the evidence is sufficient to carry the issue of undue 
influence to the jury,?* as where there is substantial 
evidence thereof.*+ Direct evidence of undue influ- 
ence is not necessary to carry the issue to the jury, 
circumstantial evidence being sufficient,?® and cir- 
cumstances independently insufficient to raise the is- 
sue may by force of combination together acquire’ 
probative force sufficient to take the question of un- 
due influence to the jury. 


Particular issues. In the notes below will be 
found cases wherein the evidence was held sufficient 
or insufficient to raise a jury question as to the ex- 
istence of a confidential or fiduciary relationship be- 
tween decedent and the person claimed to have exer- 


that deceased did not intelligently ex- 
ecute the paper, but signed it with- 
out knowing she was executing a will, 
negatives their claim of undue influ- 
ence, so that refusal of submission 
to the jury of that issue is proper. 
Gutt v. Walter’s Estate, 184 N.W. 529, 
215 Mich. 572. 


23. To warrant framing and award- 
ing of issue for trial by jury see supra 
§ 848. 


24. See supra § 891. 


25. McNitt v. Gilliland, 92 A. 508, 
246 Pa. 378. 


26. Estes v. McGehee, 97 So. 530, 
133 Miss. 174. 


27. White v. Snyder, 92 A. 763, 124 
Md. 395. 


28. Donnelly v. Donnelly, 143 A. 
648, 156 Md. 81; Malone v. Malone, 
129 A. 10, 148 Md. 200; In re Bein- 
dorff’s Estate, 161 N.W. 1035, 101 Neb. 
44; Kustus v. Hager, 112 A. 45, 269 
Pa. 103. 

[a] Tlustration.—That the testa- 
tor’s mind was to some extent weak- 
ened by excessive drinking and other 
bad habits, and that meretricious re- 
lations existed between him and the 
beneficiary, does not necessarily re- 
quire the conclusion that undue influ- 
ence existed, or even compel the leav- 
ing of such question to the jury, as 
the inquiry still remains whether the 
influence of such relation controlled 
the mind of the testator at the time 
and in the very act of making the will. 
Kustus v. Hager, 112 A. 45, 269 Pa. 
103. 


29. Ark.—Crocker’s Heirs v. Crock- 
er’s Heirs, 246 S.W. 6, 156 Ark. 309. 


Colo.—Piggott v. Schachet, 232 P. 
1112, 76 Colo. 434. 


D.C.—Johnson v. Newton, 25 F.(2d) 
542, 58 App.D.C. 118. 


Iowa.—In re Lochmiller’s Dstate, 
202 N.W. 75, 199 Iowa 358; Sexton v. 
McCormick, 191 N.W. 358; Brackey v. 
Brackey, 130 N.W. 370, 151 Iowa 99. 


Ky.—Bradford’s Adm’r v. Kinney, 
287 S.W. 921, 216 Ky. 348; Robinson 
v. Paxton, 276 S.W. 500, 210 Ky. 575; 
Green v. Isaacs, 198 S.W. 714, 178 
Ky. 258. 

Md.—McCoy v. Fluharty, 161 A. 
657, 162 Md. 617; Donnelly v. Don- 
nelly, 143 A. 648, 156 Md. 81; Malone 
v. Malone, 129 A. 10, 148 Md. 200. 


Mass.—Neill v. Brockett, 126 N.E. 
93, 234 Mass. 367. 


Mich.—In re Luder’s Estate, 212 N. 
W. 965, 238 Mich. 87; In re Jackson’s 
Hstate, 190 N.W. 762, 220 Mich. 565; 
In re Haslick’s Will, 161 N.W. 965, 
195 Mich. 432, Ann.Cas.1918D 466. 


Mo.—Turner y. Anderson, 139 S.W. 
180, 236 Mo. 523; Luebbert v. Brock- 
meyer, 188 S.W. 92, 158 Mo.App. 196. 


Neb.—In re Bayer’s Estate, 227 N. 
W. 928, 119 Neb. 191, 195; In re Bein- 
dorff’s Estate, 161 N.W. 1035, 101 
Neb. 44. 


N.Y.—In re McGill’s Will, 181 N.Y. 
S. 48, 191 App.Div. 76 [aff 128 N.E. 
194, 229 N.Y. 405]. 


S.D.—In re Hosmer’s Estate, 196 
N.W. 545, 47 S.D. 147. 


Tex.—Houston v. 
App.) 262 S.W. 849. 


“Mere supposition of undue influ- 
ence is not sufficient to carry the case 
to the jury, but it must appear by 
proof, or by fair inference to be drawn 
from the facts established, that there 
was undue influence.” In re Bayer’s 
Estate, supra. 


[a] “A fog of suspicion and con- 
jecture” as to undue influence, with- 
out evidence of probative value, will 
not carry such issue to the jury. 
Turner v. Anderson, 139 S.W. 180, 236 
Mo. 528. 


30.. Davidson’s Ex’r v. Melton, 3 S. 
W.(2d) 198, 223 Ky. 145. 


{a] Bight years before execution 
of will.—Where the only facts tend- 
ing to show undue influence of a third 
wife over her husband related to a 
period about eight years before the 
marriage, and about eight years be- 
fore execution of the will, it was too 
remote to carry the issue of undue 
influence to the jury. Davidson’s 
Ex’r v. Melton, 3 S.W.(2d) 198, 223 
Ky. 145. 


31. Jones v. Beckley, 191 S.W. 627, 
173 Ky. 831. 

82. Meyers v. Drake, 24 S.W.(2d) 
116, 324 Mo. 612. 

33. In re Strelow’s Hstate, 233 N. 
W. 889 [mod 231 N.W. 837, 120 Neb. 
235]. 


Holmes, (Civ. 


. In re Nelson’s Estate, (Cal. 


34 
App.) 25 P.(2d) 871. 


{a] For example, if there was any 
substantial evidence that the will and 
codicil were not executed freely and 
voluntarily, but under pressure over- 
powering the testator’s volition, the 
question of undue influence was for 
the jury. In re Nelson’s Estate, (Cal. 


App.) 25 P.(2d) 871. 


35. Cal.—In re Gallo’s Hstate, 214 
P. 496, 61 Cal.App. 163: 


Iowa.—Haman v. Preston, 173 N.W. 
894, 186 Iowa 1292; Monahan v. Rod- 
erick, 166 N.W. 725, 183 Iowa 1. 


Ky.—Phillips v. Phillips, 148 S.Ww. 
51, 149 Ky. 206. 


Mo.—Fowler v. Fowler, 2 S.W.(2d) 
707, 318 Mo. 1078; Mowry v. Norman, 
103 S.W. 15, 204 Mo. 173; Ard v. Lar- 
kin, (App.) 278 S.W. 1063. 


N.C.—In re Beale’s Will, 163 S.E. 
684, 686, 202 N.C. 618. 


N.D.—Black v. Smith, 224 N.W. 915, 
58 N.D. 109. 


R.I.—Goff v. Clinton, 163 A. 747. 


Tex.—Rounds v. Coleman, 189 S.W. 
1086. 


Vt.—In re Everett’s Will, 166 A. 
827, 105° Vt. 291; ° Smith’s  dix’r “v. 
Smith, 32 A. 255, 67 Vt. 443. 


36. In re Graves’ Estate, 259 P. 
935, 202 Cal. 258; In re Nelson’s Hs- 
tate, (Cal-App.) 26 P.(2d) 871; In 
re Gallo’s Estate, 214 P. 496, 61 Cal. 
App. 163; Holliday v. Holliday, 171 
S.W. 156, 161 Ky. 500; Craycroft v. 
Crawford, (Tex.Ccommn.App.) 285 S. 
W. 275 [rev (Civ.App.) 275 S.W. 124, 
reh den (Commn.App.) 287 S.W. 244]. 


_{a]_ Wustration.—Where the rela- 

tions between decedent and the person 
accused of undue influence afforded 
the latter an opportunity to control 
the testamentary act, where such per- 
son was active in procuring the in- 
strument to be executed and profited 
unduly as a beneficiary under the will, 
and where decedent’s condition was 
such as to permit of a subversion of 
her freedom of will, while none of 
these circumstances, standing alone, 
had the effect of creating a presump- 
tion against the validity of the in- 
strument, their probative force, in 
combination, was sufficient “to impose 
upon the proponent the obligation of 
presenting evidence of volition, and to 
make the question as to undue influ- 
ence one of fact for the jury’s de- 
termination.” In re Graves’ Estate, 
259 PB. 935, 986, 202 Cal. 258. 


[b] Where evidence of undue in- 
fluence is circumstantial, and no one 
circumstance would be sufficient to 
raise the issue when standing alone, 
nevertheless the court should submit 
the issue, if all the circumstances, 
taken together, raise the question. 
Holliday v. Holliday, 171 S.W. 156. 
161 Ky. 500. 
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cised the undue influence,’? illicit relationship be- , was instrumental in procuring the will to be made.*? 


tween the testatrix and a man charged with undue in- 
fluence,?8 opportunity to influence the testator,*° 
motive and purpose of a beneficiary charged with un- 
due influence,*° or as to whether a grown child had 
become dominant and a parent subservient,*! or as 
to whether the person charged with undue influence 


37. [a] Evidence held sufficient. 
—(1) In an action to set aside a will, 
evidence that defendant devisee for 
many years had been the friend and 
chief business adviser of the testa- 
tor, an old and ailing man, together 
with the circumstances of the execu- 
tion of the will and disposition of the 
property, was sufficient to warrant 
the submission of the issue whether 
there existed between the testator and 
defendant a confidential relationship. 
Ehrlich v. Mittelberg, 252 S.W. 671, 
299 Mo. 284. (2) Other cases, Zeig- 
ler v. Coffin, 123 So. 22, 219 Ala. 586, 
63 A.L.R. 942; In re Hinde’s Estate, 
254 P. 561, 200 Cal. 710; Mitchell v. 
Mitchell, 41 S.W.(2d) 792, 328 Mo. 
793; Heflin v. Fullington, (Mo.) 37 
S.W.(2d) 981; Meyers v. Drake, 24 
S.W.(2d) 116, 324 Mo. 612. 


38. [a] Evidence held insufficient. 
—In re Lathrov’s Estate, 180 N.W. 
737, 190 Iowa 684. 


39. [a] Evidence held sufficient. 
—Facts and circumstances in evi- 
dence on a contest for undue influence 
of an unwiinessed, holographic will, 
with the testator’s second wife as 
sole beneficiary, were sufficient to 
present for the consideration of the 
jury the condition of opportunity. 
Craycroft v. Crawford, (Tex.Commn. 
App.) 285 S.W. 275 [rev (Civ.App.) 
275 S.W. 124, reh den (Commn.App.) 
287 S.W. 244]. 


40. [a] Evidence held sufficient. 
—Craycroft Vv. Crawford, (Tex, 
Commn.App.) 285 S.W. 275 [rev (Civ. 
App.) 275 S.W. 124, reh den (Commn. 
App.) 287 S.W. 244]. 


41. Keeble v. Underwood, 69 So. 
473, 193 Ala. 582. 


[a] Evidence held _ sufficient.— 
Where it appeared that the testatrix 
was eighty-two or eighty-three years 
old, and that her son had lived with 
her for a period of twenty years since 
he reached manhood, that he paid no 
board and cultivated her land with- 
out rent, that for the year preceding 
her death the son had managed the 
business affairs of the testatrix, that 
at the time of the execution of her 
will she was confined to bed with a 
painful and fractured hip, and that 
the will was drawn by the son’s at- 
torney and not by the regular attor- 
ney of the testatrix, the evidence was 
sufficient to raise the question of 
whether the child had become the 
dominant spirit over the parent, and 
to carry the issue of undue influence 
to the jury. Keeble v. Underwood, 
69 So. 478, 193 Ala. 582. 


42. [a] Evidence held sufficient. 
—Carroll v. Eckley, 137 N.E. 195, 305 
Ill. 367; In re Sheldon’s Estate, (Io- 
wa) 182 N.W. 202. 


43. See supra text and notes 24-— 
86; and infra §§ 918-923; supra § 
891. 

44, Cal.—In re Graves’ Estate, 259 


P. 935, 202 Cal. 258; In re Nelson's 
Estate, (App.) 25 P.(2d) 871. 


Colo.—Lehman v. Lindenmeyer, 109 
P. 956, 48 Colo. 305. 


Ill.—Kimber v. Kimber, 148 N.E. 
293, 317 Ill. 561; Norton v. Clark, 97 
N.E. 1079, 253 Ill. 557. 


Iowa.—James v. Fairall, 134 N.W. 


608, 154 Iowa 253, 38 L.R.A.N.S. 731. 


Ky.—Beatty v. Caldwell, 276 S.W. 
547, 210 Ky. 559; Barber’s Ex’rs v. 
Baldwin’s Ex’r, 128 S.W. 1092, 138 
Ky. 710. 


Mass.—Old Colony Trust Co. v. 
Bailey, 88 N.H. 898, 202 Mass. 283. 


Mich.—Cooper v. Harlow, 128 N.W. 
259, 163 Mich. 210. 


Miss.—Woodville v. Pizzati, 81 So. 
127, 119 Miss. 442. 


Mo.—Mitchell v. Mitchell, 41 S.W. 
(2d) 792, 328 Mo. 793; Ray v. Walker, 
240 S.W. 187, 293 Mo. 447. 


Ohio.—Koch v. Meyers, 29 Ohio C.A. 
142. 


S.C.—In re Freeman’s Will, 126 S.E. 
764, 182 S.C. 389. 


Tex.—Rounds v. Coleman, 189 S.W. 
1086. 


[a] Yo warrant submission of is- 
suo as to whether part of will was the 
result of undue infiuence. Old Colony 
Trust Co. v. Bailey, 88 N.E. 898, 202 
Mass. 283. 


45. Cal.—In re Holloway’s Estate, 
235 (PLO £95 Cal. (its intre: Hic- 
gin’s Estate, 104 P. 6, 156 Cal. 257; 
In re Rickey’s Estate, 222 P. 628, 64 
Cal.App. 733. 


Ga.—Walters v. Walters, 107 S.E. 
492, 151 Ga. 527. See Mason v. Tay- 
lor, 1382 S.B. 893, 162 Ga. 149 (respect- 
ing execution of codicil). 


Ill.—Long v. Brink, 187 N.E. 508, 
353 Ill. 549; Miles v. Long, 174 N.E. 
836, 342 Ill. 589. 


Iowa.—In re Ramsdell’s Hstate, 244 
N.W. 744; Walkington v. Ide, 220 N. 
W. 5, 206 Iowa 645; Wackman y. Wie- 
gold, 212 N.W. 122, 202 Iowa 1391; In 
re Paczoch’s Estate, 211 N.W. 500, 202 
Iowa 849; In re Renne’s Will, 189 N. 
W. 776, 194 Iowa 938; In re Sheldon’s 
Hstate, 182 N.W. 202. 


Ky.—Shelley v. Chilton’s Adm’r, 32 
S.W.(2d) 974, 2386 Ky. 221; Moss- 
barger v. Mossbarger’s Adm’x, 18 S.W. 
(2d) 997, 230 Ky. 230; Lanegford’s 
Ex’r v. Miles, 225 S.W. 246, 189 Ky. 
515; Clark v. Young’s Ex’x, 142 S.W. 
1032, 146 Ky. 377. 


Md.—McCoy v. Fluharty, 161 A. 657, 
162 Md. 617. 


Mass.—MecMackin v. MeMackin, 186 
N.E. 500. 


Mich.—In re Lewandowski’s Estate, 
210 N.W. 3814, 236 Mich. 136; In re 
Bailey, 181 N.W. 969, 213 Mich. 344; 
Shepard v. Shepard, 126 N.W. 640, 161 
Mich. 441. 


Miss.—Barnett v. Barnett, 124 So. 
498, 155 Miss. 449. 


Mo.—Hall v. Mercantile Trust Co., 
59 S.W.(2d) 664; Schierbaum vy. 
Schemme, 57 S.W. 526, 157 Mo. 1, 80 
Am.S.R. 604. 


Neb.—In re Slattery’s Estate, 249 N. 
WwW. 597. 


N.Y.—In re McGill’s Will, 181 N.Y. 
S. 48, 191 App.Div. 76 [aff 128 N.B. 
194, 229 N.Y. 405]; In re Sweeney’s 
Will, 166 N.Y.S. 193, 178 App.Div. 780 
Fatt ULOR IN. He 108159222) 8a Yeu Gbsik 
Seaman v. McLaury, 127 N.Y.S. 1, 
142 App.Div. 547; In re Kupper’s Es- 


Evidence in particular cases. Under these gener- 
al rules,#* evidence in particular cases has been held 
sufficient** or insufficient*® to carry issue of undue 
influence to jury, as with respect to whether dece- 
dent was unduly influenced by his or her attorney,*® 


tate, 247 N.Y.S. 381, 138 Misc. 821. 


N.C.—In re Efird’s Will, 141 S.E. 
460, 195 N.C. 76; Umstead v. Bowling, 
64 S.E. 368, 150 N.C. 507. 


Pa.—Kesler v. Hugus, 115 A. 875, 
271 Pa. 512; Breining v. Born, 79 AU 
167, 230 Pa. 24. 


R.I.—Di Benedetto v. Capone, 
A. 184. 


Tex.—Daley v. Whitacre, 207 S.W. 
350; Pierson v. Pierson, (Civ.App.) 57 
S.W.(2d) 683; Skeeters v. Hodges, 
(Civ.App.) 270 S.W. 907. 


fa] Evidence held insufficient as 
matter of law to show undue influence 
carrying issue to the jury. In re Hol- 
loway’s Hstate, 235 P. 1012, 195 Cal. 
711; Stolle v. Kanetzky, (Tex.Civ. 
App.) 259 S.W. 657. 


46. [a] Evidence held sufficient 
where: (1) The attorney drew the 
will and benefited personally. In re 
Butt’s Hstate, 256 P. 200, 201 Cal. 185; 
Buerger.v. Buerger, 148 N.E. 274, 
817 Ill. 401; Graham vy. Courtright, 
161 N.W. 774, 180 Iowa 394; Moll v. 
Pollock, 8 S.W.(2d) 38, 319 Mo. 744. 
(2) The attorney drew and witnessed 
the will leaving a bequest to his own 
wife. Haman v. Preston, 173 N.W. 
894, 186 Iowa 1292. (8) The will 
gave the attorney seventy-three thou- 
sand dollars as against a legacy of 
only fifteen thousand dollars to the 
brother of the testatrix, who had 
previously been promised the bulk of 
the estate. Goff v. Clinton, (R.I.) 163 
A. 747. (4) Evidence of independent 
legal advice so far negatived the in- 
ference of undue influence arising 
from a bequest to the attorney as to 
carry the proponent’s case to the 
jury. In re Browne’s Estate, 187 N.W. 
354, 217 Mich. 621. 


[b] Bvidence held insufficient 
where: (1) The attorney, although 
drawing a will benefiting himself, was 
also a grandson of the testator. Wil- 
son v. Paulus, (Tex.Civ.App.) 300 S.W. 
661 [rev on other grounds (Commn. 
App.) 15 S.W.(2d) 571]. (2) The at- 
torney was one of the beneficiaries, 
but there was no evidence of undue 
influence. In re Bleil’s Estate, 273 P. 
1088, 96 Cal.App. 283. (3) There was 
a bequest of only six.thousand dollars 
to the attorney out of an estate of 
around one-haif million dollars. In 
re Brown’s Estate, 215 N.W. 296, 240 
Mich. 121. (4) The attorney drew 
the will and was named as executor, 
but was not otherwise interested, and 
there was no evidence that he was 
active with regard to the making of 
the will aside from drawing it under 
his client’s instructions. Cunning- 
hame v. Herring, 70 So. 148, 195 Ala. 
469. (5) There was no_ personal 
benefit to the attorney, and he merely 
suggested the local Y.M.C.A., in which 
he was interested, as a worthy insti- 
tution in response to a request of his 
aged client, the testatrix, that he, as 
her attorney and business adviser, ad- 
vise her with respect to a charity suit- 
able to receive a bequest. In re Mar- 
tin’s Will, 142 N.W. 74, 166 Iowa 233. 
(6) The attorney was a politically 
prominent white attorney and took 
all to the exclusion of the negro tes- 
tator’s children. Henson vy. Wolfe, 
125 S.E. 293, 180 S.C. 273 (two judges 
out of five dissented on the ground 
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aunt,** banker,#® boarder,*® boarding house keep- 
er,®°° brother,®! brother-in-law,®? brother of hus- 
band of decedent’s sister,>* business adviser or man- 


that the evidence should have been 
Submitted to the jury). 


47. [a] Evidence held insufficient, 
although the testator’s aunt had an 
opportunity to influence him in pre- 
ferring herself and two of the testa- 
tor’s nieces to the exclusion of his 
brothers, sisters, and other nieces. 
Morris v. Bailey, (Tex.Civ.App.) 16 
S.W.(2d) 311. 


48. [a] Evidence held sufficient 
where: (1) A banker received a 
large bequest from a woman client 
and was aetive in connection with the 
preparation and execution of her will. 
Bessom vy. Bayrd, (Mass.) 184 N.E. 
370. (2) An officer of the testator’s 
bank was active in the preparation of 
her will, and at the officer’s sugges- 
tion the bank appointed him executor, 
and he also acted as an attesting wit- 
ness. Moos v. First State Bank of 
eee: (Tex.Civ.App.) 60 S.W.(2d) 

88. 


49. [a] Evidence held sufficient: 
(1) Generally. In re Gallo’s Hstate, 
214 P. 496, 61 Cal.App. 63. (@) 


Where a boarder took to the exclusion 
of the sole heir and next of kin con- 
trary to the expressed intention of the 
testatrix to provide for the latter. 
Wuefel v. Baldwin, 119 A. 639, 45 R. 
I. 40. 


[b] Evidence held insufficient 
where a boarder lived with an aged 
maiden lady many years and she was 
not on terms of intimacy with any of 
her relatives, so that it was natural 
that the young man boarder should 
get the bulk of her estate. In re Mc- 
Gill’s Will, 181 N.Y.S. 48, 191 App.Div. 
16 atten LUT ING Y.9...86,, L107 Mise. 109, 
and aff 128 N.E. 194, 229 N.Y. 405]. 


50. [a] Evidence held insufficient 
where the person with whom the tes- 
tator boarded was merely kind to the 
aged testator and there was no evi- 
dence to show activity with regard to 
the making of the will. Luebbert v. 
Brockmeyer, 138 S.W. 92, 158 Mo.App. 
196. 


51. [a] Evidence held sufficient 
where: (1) Brother intimidated his 
weaker brother, the testator. Mur- 
phy’s Ex’r v. Murphy, 142 S.W. 1018, 
146 Ky. 396. (2) Brother was the 
sole beneficiary of the will of an aged 
sister, whom he kept supplied with 
intoxicants and whose mind he poi- 
soned against her children. Balak v. 
Susanka, 168 S.W. 650, 182 Mo.App. 
458. (3) Other cases. In re Beale’s 
Will, 163 S.E. 684, 202 N.C. 618; Moos 
_v. First State Bank of Uvalde, (Tex. 
Civ.App.) 60 S.W.(2d) 888; Baker v. 
McDonald, (Tex.Civ.App.) 159. S.W. 
450. 


[b] Evidence held insufficient: 
(1) Although the brother was also an 
attorney, and had advised the testator 
as to his former wills. In re Ham- 
purger’s Estate, 14 P.(2d) 802, 126 
Cal.App. 455. (2) Brother got no 
more than other brother. Bradford’s 
Adm’r v. Kinney, 287 S.W. 921, 216 
Ky. 348. (38) Brother merely kind to 
midget testator. Lindsay v. Shaner, 
236 °S.W. 319, 291 Mo. 297. (4) Other 
cases. Moore v. Moore, 47 App.D.C. 
18; In re Cochrane’s Hstate, 178 N. 
W. 673, 211 Mich. 370; In re Kupfer’s 
Estate, 247 N.Y.S. 381, 138 Misc. 821. 


5@. [a] Evidence held insuffi- 
cient.—(1) Generally. In re Price’s 
Will, 197 N.Y.S. 778, 204 App.Div. 252 
[aff 142 N.E. 323, 236 N.Y. 656]. (2) 
Although a brother-in-law of the tes- 
tatrix was her confidential business 
adviser and assisted in the prepara- 


tion of her will under which his wife} N.W. 640, 237 Mich. 240. 
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and another sister took more than 
they would have gotten under intes- 
tacy, this was not evidence sufficient 
to carry the issue of undue influence 
to the jury. Christy v. Buttman, 189 
N.W. 671, 194 Iowa 262. 


53. [a] Evidence held insufficient 
where he benefited, but there was 
no evidence indicating the exercise of 
influence to obtain a bequest of prop- 
erty originally belonging to his de- 
ceased brother, going through the lat- 
ter’s widow to decedent and from de- 
cedent to the brother of decedent’s 
sister’s husband. In re Hosmer’s Es- 
tate, 196 N.W. 545, 47 S.D. 147. 


54. [a] Evidence held sufficient: 
(1) Generally. Flynn v. Cunning- 
ham, 138 N.E. 392, 244 Mass. 306; 
Soureal v. Wisner, 13 S.W.(2d) 548, 
321 Mo. 920. (2) Where a man who 
had been taken into the home of the 
testatrix’s husband as a child and 
reared by him, who acted as dece- 
dent’s general business adviser and 
who, with his wife, benefited under 
the alleged will to the exclusion of 
decedent’s nieces and nephews. Cen- 
ters v. Jones, 43 S.W.(2d) 512, 241 
Ky. 154. (3) Where a stranger to 
the blood who managed the affairs of 
the aged testatrix with whom he 
lived benefited from her will to the 
exclusion of the collateral next of 
kin and sole heirs. In re Rosa’s Es- 
tate, 178 N.W. 238, 210 Mich. 628. 


[b] Evidence held insufficient 
where there was no evidence of the 
actual exercise of undue influence op- 
erating at the time of the execution 
of the will. Buerger v. Buerger, 148 
INSEee 2 Ae Led: 4 OT. 


55. [a] Evidence held sufficient: 
(1) Generally. Smith’s 9Hx’r vv. 
Smith#132) Av6255," 67 Vit 44350 1(2)) 


Where the cousin was active in the 
making of the will and the testatrix 


was under his’ general _ control. 
Brown v. Pridgan, 56 Tex. 124. 
{b] Evidence held insufficient 


where a first cousin received a com- 
paratively small bequest and was ig- 
norant of the making of the will. 
In re Rogers’ Hstate, 217 N.Y.S. 337, 
127 Misc. 428. 


56. [a] Evidence held sufficient 
where: (1) A daughter constantly 
importuned her feeble old father. 
Hiss v. Weik, 28 A. 400, 78 Md. 439. 
(2) A daughter sustained a confiden- 
tial relation toward her father. Hef- 
lin v. Fullington, (Mo.) 87 S.W.(2d) 
931. (3) The testator was shown to 
have been opposed to making any will 
while free from the influence of his 
daughter benefiting under the will to 
the exclusion of other children. In 
re Maesche’s Estate, 248 P. 537, 78 
Cal.App. 189. (4) The testatrix was 
afraid of her dominating daughter. 
Canty v. Holpin, 242 S.W. 94, 294 Mo. 
96. (5) Other cases. Davis v. Da- 
vis, 170 P. 208, 64 Colo. 62; Aftalion 
v. Stauffer, 119 N.E. 981, 284 Ill. 54. 


{b] Evidence held insufficient 
where: (1) Daughter’s general dom- 
inance over father was not shown 
to have been exercised with respect 
to his will. Carlisle v. Baker, 256 
P, 141, 123 Kan. 415; In re Beindorft’s 
Estate, 161 N.W. 10385, 101 Neb. 44. 
(2) Daughter displayed lack of filial 
respect, but there was no evidence 
showing that aged mother was afraid 
of her daughter. In re Lochmiller’s 
Estate, 202 N.W. 75, 199’ Iowa 358. 
(3) Daughter merely nagged her fa- 
ther without causing him to change 
his will. In re Cadieux’s Estate, 211 
(4) Daugh- 
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ager,°* cousin,®®> daughter,®* divorced wife,5? doc- 
tor,°* employee,®® father,°® former charge,®! fos- 
ter daughter,°? granddaughter,®*® grandson,°* guard- 


ter was not present at execution of 
the will. In re Higley’s Estate, 222 
P. 626, 64 CalApp. 775; “Wolfe -v. 
Shroyer, 221 N.W. 546, 206 Iowa 1021. 
(5) The mere facts that a daughter 
took under her mother’s will to the 
exclusion of other children and paid 
the attorney’s fce fer drawing the 
will did not take the issue of undue 
influence to the jury. In re Sober- 
ane’s Estate, 189 P. 103, 182 Cal. 525. 
(6) Other cases. In re Mossman’s 
Estate, 6 P.(2d) 576, 119 Cal.App. 
404; In re Shields’ Estate, 200 N.W. 
219, 198 Iowa 686; Bell v. Wolfkill, 
137 A. 35, 152 Md. 407; In re Murray, 
188 N.W. 381, 219 Mich. 70; Estes v. 
McGehee, 97 So. 530, 183 Miss. 174; 
Zorn v. Zorn, (Mo.) 64 S.W.(2d) 626; 
Nook v. Zuck, 233 S.W. 233, 289 Mo. 


24; Huffnagle v. Pauley, (Mo.) 219 
Say erovoe 
57. [a] Evidence held insufficient 


where a divorced wife lived with the 
testator after having been divorced, 
but was not shown to have influenced 
the testator in her favor and against 
estranged or indifferent collateral rel- 
atives. Stoll v. Stoll’s Ex’r, 281 S.W. 
1028, 213 Ky. 783. 


58. [a] Evidence held sufficient 
(1) where the doctor was willed half 
of the testatrix’ estate and the only 
child of the testatrix was cut off with 
a small legacy. Burton v. Holman, 
231 S.W. 630, 288 Mo. 70. (2) Other 
cases. In re Yale’s Estate, 4 P.(2d) 
158, 214 Cal. 115; In re Eldred’s Es- 
tate, 207 N.W. 870, 234 Mich. 131; Ap- 
peal of Anderson, 165 N.W. 732, 199 
Mich. 240; Laehr v. Starke, (Mo.) 56 
S.W.(2d) 772. 


59. [a] Evidence held sufficient. 
where there was a*confidential rela- 
tion toward the testatrix employing 
him to run a soft drink establishment. 
In re Gallo’s Estate, 214 P. 496, 61 
Cal.App. 163. 


60. [a] Evidence held insufficient. 
—Conduct unworthy of a father, plus. 
benefit under his son’s will, raises no 
issue of undue influence. Freitag y. 
Freitag, 47 App.D.C. 1. 


61. [a] Evidence held sufficient 
where a grown white man dominated 
an aged negress who had been his 
childhood nurse. Morris vy. Collins, 
LOU SW W6sn lie Ati ss 


62. [a] Evidence held insufficient. 
= uhe mere fact that a vigorous man 
of eighty years of age, more or less, 
lives in the family of his foster 
daughter and makes her the chief 
beneficiary of his will, contrary to a 
previously expressed purpose, does 
not give rise to an issue of undue in- 
fluence.’”’ In re Hall’s Will, 184 N.Y. 
S. 322, 193 App.Div. 362, 368. 


63. [a] Evidence held sufficient 
where a granddaughter talked against 
her own father, the son of the tes- 
tatrix, to her mentally weak grand- 
mother, securing his practical disin- 


heritance. Thomas v. Thomas, (Mo.) 
186 S.W. 993. 
[b] Evidence held insufficient 


where the daughter of the testator’s 
deceased son took his place in the 
testator’s affections, and it was nat- 
ural that he should make substan- 
tial provision for such granddaugh- 


Le Walker v. Walker, (R.I.) 67 A. 
64. [a] Evidence held insufficient, 


although a grandson drew a will as 
attorney for his grandfather, the tes- 
tator, and represented him in a few 
other legal matters, and the will dis- 
criminated in favor of the grandson's 
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ian,*5 housekeeper,** husband,®? mistress or alleg- 
ed mistress,*® nephew,®® niece,?° paramour or al- 
personal friend,7% 


leged paramour,"! partner,’? 


family. Wilson v. Paulus, (Tex.Civ. 
App.) 300 S.W. 661 [rev on_ other 
er anas (Commn.App.) 15 S.W.(2d) 
571]. 


65. [a] Evidence held sufficient 
where the guardian was beneficiary 
under the will and the evidence tend- 
ed to show that the guardian was in- 
strumental in having the will pre- 
pared and _ executed. Brogan v. 
Lynch, 214 N.W. 514, 204 Iowa 260. 


[b] Evidence held insufficient 
where the guardian was not shown 
even to have known of the making of 
the will benefiting him until after 


the testator’s death. Clement _ v. 
Rainey, (Tex.Civ.App.) 50 S.W.(2d) 
359. 

66. [a] Evidence held insuffi- 
cient.—(1) Generally. Malone v. Ma- 
lone, 129 A. 10, 148 Md. 200. (2) 


Where a bequest to his housekeeper 
was not unreasonable in view of the 
testator’s relations with her. Lover- 
en v. Eaton, 113 A. 206, 80 N.H. 62. 
(3) The mere fact that his house- 
keeper signed checks for decedent, 
who had lost the use of his right arm, 
raised no issue of undue influence. 
In re Diver’s Estate, 240 N.W. 622, 
214 Iowa 497. 


67. [a] Evidence held sufficient: 
(1) Generally. Buchanan v. Davis, 
(Tex.Commn.App.) 12 S.W.(2d) 978 
{aff (Civ.App.) 300 S.W. 985, reh den 
(Commn.App.) 15 S.W.(2d) 562]. (2) 
Where a mercenary husband of gen- 
erally bad character jprocured the 
execution of a will by his wife ill in 
a hospital while her reiatives were 
absent because of his machinations. 
Kennedy vy. Quinn, 266 S.W. 462, 166 
Ark. 509. (3) Where a husband 
threatened to choke his wife unless 
she made her will. Thomas v. Young, 
22 F.(2d) 588, 57 App.D.C. 282. 


[b] Evidence held insufficient 
where: (1) Evidence showed mere- 
ly that the husband was gruff and 
domineering and his wife feeble and 
of a retiring disposition. In re Cris- 
sick’s Will, 156 N.W. 415, 174 Iowa 
397. (2) Mere presence of testatrix’ 
husband in the room when her will 
was drawn was of little significance. 
* Hann y. Hann, 211 N.W. 495, 202 Iowa 
807. (8) Husband had no connection 
with the making of his wife’s will. 
Rice v. Branch’s Adm’r, 276 S.W. 799, 
210 Ky. 782. (4) The young husband 
of a seventy-year-old testatrix was 
not shown to have urged her making 
a will benefiting him to the exclusion 
of collateral relatives. In re Pe- 
trie’s Estate, 232 N.W. 190, 251 Mich. 
588. 


68. [a] Evidence held sufficient 
where: (1) Youthful mistress of a 
middle-aged man suffering from se- 
nile decay and in sex bondage to her 
was active in securing the making of 
a will beneficial to her to the exclu- 
sion of the testator’s blood relatives. 
In re Caspar's Will, 155)P.. 681; 1172 
Cal. 147. (2) Mistress urged a feeble 
old man to make his will. Griffith v. 
Benzinger, 125 A. 512, 144 Md. 575. 
(3) Other cases. Davis v. Calvert, 5 
Gill & J. (Md.) 269, 25 Am.D. 282; In 
re ose Estate, 162 N.E. 4738, 248 N. 
ee 5 


[b] Evidence held insufficient.— 
(1) Generally. Kustus v. Hager, 112 
A. 45, 269 Pa. 103. (2) Mere prot- 
estations of love and appeals to be- 
nevolence as against the testator’s 
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corporation 


wife were not enough to take the is- 
sue to the jury. In re Withington’s 
Bstate, 279 P. 196, 280 P. 152, 99 Cal. 
App. 617. (8) Where the testator 
was of a strong personality, not read- 
ily influenced, and a provision for the 
woman with whom he lived seven 
years was natural under the facts. 
In re Reedy’s Estate, 213 N.W. 64, 
237 Mich. 691. 


Paramour of testatrix see infra text 
and note 71. 


69. [a] Evidence held insufficient: 
(1) Generally. Kelley v. Stanton, 
118 A. 868, 141 Md. 380. (2) Although 
nephew was visiting his uncle and 
present when the will was made, 
where the nephew and principal bene- 
ficiary came in response to his uncle’s 
invitation. In re Gormly’s Estate, 176 
N.W. 252, 188 Iowa 467. (3) Where 
nephews lived with their uncle, and 
it was natural for them to take in 
preference to other nephews and 
nieces who had not been brought up 
by the testator. Huff v. Woolsey, 212 
S.W. 597, 184 Ky. 605. (4) Where 
nephew was natural object of bachelor 
uncle’s bounty. In re Shields’ Will, 
224 N.W. 69, 208 Iowa 607. 


70. [a] Evidence held sufficient: 
(1) Generally. In re Workman’s Es- 
tate, 156 N.W. 438, 174 Iowa 222. (2) 
Where a niece took all of her uncle’s 
estate to the exclusion of his sisters, 
who had been provided for under a 
prior will. White v. Cherry, 2 S.W. 
(2d) 1060, 220 Ky. 664. 


{[b] Evidence held insufficient 
where: (1) <A favorite niece got 
more than other collaterals of her 
uncle. In re Lapham’s Estate, 215 N. 
W. 35, 240 Mich. 7. (2) A niece was 
not shown to have solicited her aunt 
to make a will in her behalf, and the 
aunt left no husband nor lineal de- 
Scendants. Cookman v. Bateman, 231 
N.W. 301, 210 Iowa 503. (3) The 
only request for testamentary provi- 
sion made by a niece of her aunt was 
refused a different bequest being 
made to the niece. In re Curtis’ Es- 
tate, 157 N.W. 5, 190 Mich. 877. (4) 
Other cases. Huff v. Woolsey, 212 S. 
W. 597, 184 Ky. 605; White v. Snyder, 
92 A. 768, 124 Md. 395. 


71. [a] Evidence held insufficient 
to take to the jury either an alleged 
illicit relationship with divorced tes- 
tatrix or the issue of undue influence 
by a man accused thereof and benefit- 
ing under the will. In re Lathrop’s 
Estate, 180 N.W. 737, 190 Iowa 684. 


Mistress or paramour of testator 
see supra text and note 68. 


72. [a] Evidence held sufficient: 
(1) Generally. Munday v. Knqx, 9 
S.W.(2d) 960, 821 Mo. 168. (2) Where 
a partner encouraged estrangement 
between the feeble testator and his 
sons and accompanied him to the of- 
fice where the will was made giving 
the sons less than a previous declara- 
tion of the testator indicated would be 
the case. Isom v. Canedy, 88 So. 485, 
128 Miss. 64. 


73. [a] Evidence held insufficient: 
(1) Generally. Gillette v. McLaugh- 
lin, 184 N.W. 277, 44 S.D. 499. (2) 
Where a friend of Some years’ stand- 
ing took to the exclusion of contest- 
ing nieces and nephews of decedent. 
In re Hinde’s Estate, 254 P. 561, 200 
Cal. 710. (8) Where the friend made 
no suggestion as to the will and mere- 
ly cared for an old friend and core- 


r did. 
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Protestant pastor,’ real estate agent,’® religious 
or 
priest,’* sister,7® sister-in-law,’® or whether dece- 


association,’® Roman Catholic 


ligionist in her home. In re Powell’s 
Estate, 209 P. 108, 113 Cal.App. 670. 


74. [a] Evidence held sufficient 
where the testator left his estate to 
his pastor personally, and to church 
organizations, to the exclusion of his 
surviving brother. Piistrand v. 
Swedish Methodist Church, 113 N.E. 
958, 275 Ill. 46. 


{[b] Evidence held insufficient 
where a deeply religious woman on 
intimate terms with her pastor left 
her property to religious societies. In 
ae Hurdle’s Will, 129 S.E. 589, 196 N.C. 

i 


Roman Catholic priest see infra 
text and note 77. 


75. [a] Evidence held sufficient 
where a realtor was active not only 
in selling an old lady’s home but 
also in connection with the prepara- 
tion of her will making him chief 
beneficiary. In re Graves’ Estate, 259 
P.. 935, 202 Cal. 258. 


76. [a] Hvidence held sufficient.— 
Clark v. Commerce Trust Co., (Mo.) 
62 S.W.(2d) 874. 


[b] Evidence held insufficient to 
carry to the jury the issue of undue 
influence by: (1) An incorporated ab- 
bey, its officers, agents, and servants. 
Minturn v. Conception Abbey, (Mo. 
App.) 61 S.W.(2d) 352. (2) A church 
and itS agents. Seaman v. McLaury, 
127 N.Y.S. 1, 142 App.Div. 547. 


77. [a] Evidence held insufficient: 
(1) Generally. Lane vy. St. *Denis 
Catholic Church of Benton, (Mo.App.) 
274 S.W. 1103. (2) Although priest’s 
congregation was residuary legatee. 
Gillette v. McLaughlin, 184 N.W. 277, 
44 S$.D. 499. (3) Where the testa- 
trix’ entire estate was willed to a 
Catholic orphanage and Catholic home 
for the aged to the exclusion of. her 
collateral relatives, but the priests 
were not shown to have urged such 
disposition. In re McIntyre’s Estate, 
159) NoW.. 517%; 193" Mich. 257. 


Protestant pastor see supra text 
and note 74. 


78. [a] Evidence held sufficient: 
(1) Generally. In re Workman’s Es- 
tate, 156 N.W. 438, 174 Iowa 222. (2) 
Where sister was chief beneficiary 
and controlled the supply of morphine 
for which decedent continually called 
to alleviate the pain of cancer. Myers 
v. Young, 242 S.W. 864, 195 Ky. 527. 
(3) Where sister was successful in 
her efforts to keep the testator’s son 
and adopted daughter away at times 
important in connection with the mak- © 
ing of the will. In re Gallo’s Estate, 
214 P. 496, 61 Cal.App. 163. 


{b] Evidence held insufficient (1) 
where a sister received no more than 
others similarly situated and was 
shown to have discouraged the tes- 
tator from leaving her as much as he 
Robinson v. Paxton, 276 S.W. 
500, 210 Ky. 575. (2) Other cases. 
In re Withington’s Estate, 279 P. 196, 
280 P. 152, 99 Cal.App. 617; Moore 
v. Moore, 47 App.D.C. 18; Bowles v. 
Bryan, 98 N.E. 230, 254 Ill. 148; Long- 
anecker v. Sowers, 129 A. 896, 148 


Md. 584; Dannenbauer vy. Messerer’s 
ice (Tex.Civ.App.) 62 S.W.(2da) 
79. [a] Evidence held sufficient 


where an aged man left all his estate 
to the sister of his deceased wife 
and such sister’s husband, with whom 
he lived, and disinherited his own 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 917-918] 


dent was influenced by his or her son,*° son-in-law,®* 


stranger,®? or wife.’ 


[§ 918] bb. Opportunity To Influence. 
of undue influence will not be carried to the jury by 


children. In re Mueller’s Will, 86 S.E. 
719,, 170 N.C. 28. 


[b] Evidence held insufficient.— 
Sullivan v. Brabazon, 162 N.E. 312, 
264 Mass. 276; Lesster v. Lesster, 165 
N.Y.S. 592, 178 App.Div. 438; Sims v. 
naa Hstate, (Tex.Civ.App.) 253 S.W. 


80. [a] Evidence held sufficient 
where: (1) The son was active in 
connection with the preparation of 
the will. Yess v. Yess, 99 N.E. 687, 
255 Ill. 414; Squires v. Cook, 157 N.W. 
253, 175 Iowa 586; Ard v. Larkin, 
(Mo.) 278 S.W. 1068. (2) The sons’ 
constant domineering attitude toward 
their mother, accompanied by pro- 
fanity and violence, caused her to 
make a will discriminating in favor 
of her sons as against her daughters. 
In re Busick’s Will, 182 N.W. 815, 191 
Iowa 524. (3) The son dominated 
his aged mother and was active in the 
preparation of the will. Rounds v. 
Rounds, 283 S.W. 77, 214 Ky. 294. (4) 
There was a fiduciary relation. Yess 
™ Yess, 99. N.H, 6875)'255° Til” 414; 
Squires v. Cook, 157 N.W.. 253, -175 
Iowa 586; Wiegmann v. Wiegmann, 
(Mo.App.) 261 S.W. 758. (5) The son 
kept other relatives away from his 
aged father and it was inferable that 
he poisoned the testator’s mind 
against such other relatives, thereby 
becoming chief beneficiary under the 
will. Dart v. Rhode Island Hospital 
mist? 0.8 b2dyeAa Side 4b PRO eT 8: 
(6) A sick and blind testator on good 
terms with all of his five children 
made a will unequally favoring two 
sons with whom he lived, and one of 
whom summoned the scrivener of the 
will. Pirkl v. Ellenberger, 162 N.W. 
791, 179 Iowa 1122. .(% —Other cases. 
Higginbotham v. Higginbotham, 17 
So. 516, 106 Ala. 314;, Davis v. Davis, 
170 P. 208, 64 Colo. “62; Donnan v. 
Donnan, 99 N.E. 931, 256 Til. 244; 
Monahan Vv. Roderick, 166 N.W. 725, 
183 Iowa 1; Sheeran v. Jarboe, 229 
S.w. 111, 190 Ky. 840; McGee v. 
Brame, 195 S,W. 473, 176 Ky. 302; 
In re Niemschack’s Hstate, 221 N.W. 
659, 244 Mich. 469; In re Sperl’s Es- 
tate, 103 N.W. 502, 94 Minn. 421, 10 
Prob.Rep.Ann. 525; Mowry v. Nor- 
man, 103 S.W. 15, 204 Mo. 173. 


[b] Evidence held insufficient 
where: (1) The testator favored his 
son over his daughter in his will, but 
had always done so in life. Woodman 
v. Morgan, 203 N.W. 298, 200 Iowa 
500. (2) The importunities of the 
son were shown to have been unsuc- 
cessful. In re Higgins’ Hstate, 104 P. 
6,166 Cale-257. 13) . The mere fact 
that a son was sent by decedent to ask 
the serivener and witnesses to come 
to the house did not raise the issue. 
Veer v. Hagemann, 165 N.E. 175, 334 
Ill. 28. (4) There was no fiduciary 
or confidential relation. Long Vv. 
Brink, 187 N.B. 508, 353 Ill. 549; Veer 
v. Hagemann, AGS ENE Lb, 334 Il. 
23; Smarr v. Smarr, 6 S.W.(2d) 860, 
319 Mo. 1153. (5) The peculiar no- 
tions of the testator made him sub- 
ject to undue influence against his 
daughters, but there was no evidence 
to show that the sons taking more 
than the daughters in fact influenced 
their father. Kerkhoff v. Monke- 
meier, 175 N.W. 762, 188 Iowa 103. 
(6) Other cases. Milton v. Jeffers, 
943 S.W. 60, 154 Ark. 516; Sanger v. 
McDonald, 112 S.W. 365, 87 Ark. 148; 
Connell v. Barrett, 129 S.E. 98, 160 
Ga. 848; Doyle v. Doyle, 100 N.E. 
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evidence tending to show merely that the person 


charged therewith had an opportunity to control the 


The issue 


950, 257 Ill. 229; Long v. Neal, 132 
N.E. 252, 191 Ind. 118; White v. White, 
241 NW. ibs Paks} Iowa 12445) In re 
Eddy’s Will, (Iowa) 173 N.W. 931; In 
re Hveleth’s WAS) Sil INEIWe abil iae 
Iowa 716; Brackey v. Brackey, 130 N. 
W. 370, 151 Iowa 99; Jones v. Beck- 
ley, 191 S.W. 627, 173 Ky. 831; Walsh 
v. Walsh, 219 N.W. 639, 242 Mich. 685; 
In re Cadieux’s Estate, 211 N.W. 640, 
237 Mich. 240; Zorn v. Zorn, (Mo.) 
64 S.W.(2d) 626; Mayes v. Mayes, 
(Mo.) 235 S.W. 100; Plass v. Plass, 
(Mo.) 202 S.W. 375. 


81. [a] Evidence held sufficient 
where the son-in-law dominated the 
aged testator, with whom he lived. 
In re Fowler’s Will, 74 S.H. 117, 159 
N.C. 203. 


[b] Evidence held insufficient.— 
Bell v. Wolfkill, 137 A. 35, 152 Md. 


407; Nook v. Zuck, 233 S.W. 233, 289 
Mo. 24. 

82. [a] Evidence held sufficient 
where: (1) A comparative stranger 


took to the exclusion of the mother, 
brothers, and sisters of a mentally 
debilitated testator. In re Daly’s Hs- 
tate, 114 P. 787, 15 Cal.App. 329. (2) 
An entire stranger up to a relatively 
short time before the execution of 
the will took all to the exclusion of 
the aged testator’s relatives. In re 
Nelson’s Estate, (Cal.App.) 25 P.(2d) 
871. (8) Strangers to the blood and 
also strangers to the testator’s ac- 
quaintance up to a short time before 
the execution of his will were made 
the principal legatees. Black vz 
Smith, 224 N.W. 915, 58 N.D. 109. 


83. [a] Evidence held sufficient 
where: (1) The wife actively insist- 
ed upon a provision contrary to the 
testator’s expressed desire. Stanley 
v. Wentworth, 265 S.W. 470, 205 Ky. 
108. (2) The wife completely dom- 
inated her husband, “fa harmless lit- 
tle man, easily controlled,’ through- 
out their married life. Rayl v. Gol- 
finopulos, (Mo.) 233 S.W. 1069. (3) 
The wife had a revengeful motive. 
In re Loree’s Hstate, 122 N.W. 623, 
158 Mich. 3872. (4) His second wife 
influenced the testator against his 
daughters by his first wife. In re Ev- 
erett’s Will, 166 A. 827, 105 Vt. 291. 
(5) The testator’s second wife took 
to the substantial exclusion of his one 
child, a daughter by his first wife. 
Stephens v. Bonner, 162 S.B. 3838, 174 
Ga. 128. (6) The second wife took 
all, to the exclusion of the testator’s 
son by a former marriage. Kasten v. 
Kasten, 157 A. 533, 161 Md. 409. (7) 
The testator’s wife took all to the ex- 
clusion of their only living child, a 
grown daughter, and the evidence 
tended to show that the father had 
driven the daughter from home at 
the mother’s instigation. Jackson’s 
Adm’r v. Semonis, 292 S.W. 830, 218 
Ky. 748. (8) Other cases. Posey v. 
Donaldson, 66 So. 662, 189 Ala. 366; 
In re Welch’s Will, 91 P. 336, 6 Cal. 
App. 44; Meuth’s Ex’x v. Meuth, 164 
S.W. 63, 157 Ky. 784; Neill v. Brack- 
ett, 135 N.E. 690, 241 Mass. 534; Hm- 
ery v. Emery, 111 N.E. 287, 222 Mass. 
439; In re Stephens’ Will, 126 S.E. 
738, 189 N.C. 267; Craycroft v. Craw- 
ford, (Tex.Commn.App.) 285 S.W. 275 
{reh den (Commn.App.) 287 S.W. 244]. 


[b] Evidence held insufficient 
where: (1) The testator’s third wife 
received less under his will than she 
would have gotten in the event of in- 
testacy. Davidson’s Ex’r vy. Melton, 
3 Siwer(2d)i 1198, 223) Ky. 145... -@) 


fostamentary act,®* nor, it has been held, will the is- 
sue be taken to the jury by evidence of opportunity 


There was no evidence that the testa- 
tor’s wife either directly or indirect- 
ly attempted to influence decedent 
as to his will. Burdon y. Burdon’s 
Adm’x, 225 Ky. 480, 9 S.W.(2d) 220. 
(3) There was no participation in the 
preparation of the will other than 
summoning the draftsman and one of 
the attesting witnesses. In re Hol- 
loway’s Estate, 235 P. 1012, 195 Cal. 
711. (4) The testator’s second wife 
took as against the daughter of the 
testator by his first wife. In re 
Kirschbaum’s Hstate, 218 N.W. 660, 
242 Mich. 291. (5) The testator’s 
second wife was ignorant that any 
will was to be executed and was later 
informed only of the fact of execution 
and not of the contents of the will. 
In re Rickey’s Estate, 222 P. 628, 64 
Cal.App. 733. (6) The testator’s wife 
took all to the exclusion of his nearest 
of kin, who were nephews.and nieces 
with whom he was not on intimate 
terms. Crocker’s Heirs v. Crocker’s 
Heirs, 246 S.W. 6, 156 Ark. 309.7 (7} 
Wifely attentions to decedent during 
his last illness raised no issue of un- 
due influence. Greenlees v. Allen, 173 
N.E. 121, 341 Ill. 262. (8) Wifely in- 
fluence and attempts to direct benevo- 
lence of the testator to the fourteen 
children she had borne him, the tes- 
tator also having other children by 
a former wife, did not raise the issue 
of undue inftuence as the second wife 
accused thereof predeceased the tes- 
tator by four years and was not pres- 
ent at the execution of the will dis- 
inheriting two of her children as well 
as children by his first wife. Lavenue 
v. Lewis, 46 S.W.(2d) 649, 185 Ark. 
159. (9) There was evidence that the 
testator’s second wife engineered 
their marriage a year before the will 
was written. Berry v. Moore, 295 S. 
W. 885, 220 Ky. 619. (10) The testa- 
tor had made a statement that he de- 
stroyed his former will because it 
was unsatisfactory to his family. 
Berry v. Moore, 295 S.W. 885, 220 Ky. 
61.9.5 =. 11) Fact that second wife and 
former paramour of testator indulged 
his desires for fellatio did not war- 
rant inference of undue influence re 
will carrying such issue to the jury. 
In re Ford’s Hstate, 261 P. 15, 70 Utah 
456. (12) Other cases. In re Spin- 
ner’s Estate, 226 N.W. 862, 248 Mich. 
263; In re Morris’ Estate, 200 N.W. 
135, 228 Mich. 555; In re Jackson’s 
Estate, 190 N.W. 762, 220 Mich. 565; 
Frohman v. Lowenstein, 260 S.W. 460, 
303 Mo. 339; Heinbach v. Heinbach, 
202 S.W. 1123, 274 Mo. 301; Hutsell 
v. Burris, (Mo.) 199 S.W. 149; Less- 
ter v. Lesster, 165 N.Y.S. 592, 178 
App.Div. 438; Briggs v. Briggs, (R. I.) 
92 A. 571. 


84. Cal.—tIn re Graves’ Estate, 259 
P. 935, 202 Cal. 258; In re Holloway’s 
Estate, PASS EX, 1012, EOS ail ear ale etaray 
re Powell’s Hstate, 299 P. 108, 113 Cal. 
App. 670. 


Colo.—Piggott v. Schachet, 232 P. 
1112, 76 Colo. 434. 


Iowa.—In re Lochmiller’s Estate, 
202 N.W. 75, 199 Iowa 3858; In re 
Overpeck’s Will, 120 N.W. 1044, 122 
N.W. 928, 144 Towa 400. 


Ky.—Burdon vy. Burdon’s Adm’x, 9 
S.W.(2d) 220, 225 Ky. 480; Berry v. 
Moore, 2:95 S.W. 885, 220, Ky. 619; 
Stoll v. Stoll’s Ex’r, 281 S.w. 1028, 213 
Ky. 789; Robinson vy. Paxton, 276 S. 
WwW. 500, "210 Ky. 575. 


Mass.—Neill v. Brackett, 126 N.E. 
93, 234 Mass. 867. 
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and inclination,®® opportunity and notice,®* oppor- 
tunity, persuasion, and importunity,®’? opportunity 
and benefit under the will,*® opportunity, ability to 
influence, and benefit,® opportunity, benefit, and dis- 
position to retain the benefit from the will,®® oppor- 
tunity and dislike for a legatee receiving a small 
and unequal share,®°* opportunity and inequality,°? 
opportunity and disposition in favor of distant in- 
stead of near relatives;®* nor does opportunity to 
influence carry the issue to the jury when combined 
with a disposition different from that under intestacy 
and with testimony tending to arouse suspicion ;°* 
nor will the issue be carried to the jury by mere 
inference from opportunity, and interest plus mental 
weakness of the testator, where there is no evidence 
to connect the person accused of undue influence 


Mich.—In re Luder’s Estate, 212 N.- 
W. 965, 238 Mich. 87; In re Cottrell’s 
Estate, 209 N.W. 842, 235 Mich. 627; 
Phelps v. Beard, 176 N.W. 406, 209 
Mich. 266. 


Mo.—Luebbert v. Brockmeyer, 138 
S.W. 92, 158 Mo.App. 196. 


Neb.—In re Beindorff’s Estate, 161 
N.W. 1035, 101 Neb. 44. 


S.D.—Gillette v. McLaughlin, 184 
N.W. 277, 44 S.D. 499. 
Tel.—Morris v. Bailey, (Civ.App.) 


16 S.W.(2d) 311. 


fa] Iustration.—The mere oppor- 
tunity of a wife when living happily 
with her husband to influence the exe- 
cution of a will by him favorable to 
herself, or to cause discrimination 
against or among their children, is 
not sufficient to warrant submission 
to the jury of the question of undue 
influence. Neill v. Brackett, 126 N. 
BH. 93, 234 Mass. 367. 


85. In re Hamburger’s Estate, 14 
P.(2d) 802, 126 Cal.App. 455. 


86. Piggott v. Schachet, 232 P. 


VID) 76 "Colo. 4345) In re Rundle’s 
oak 215 N.Y.S. 749, 216 App.Div. 
58. 

87. In re Diver’s Estate, 240 N.W. 
622, 214 Iowa 497; Worth v. Pierson, 
223 N.-W. 762, 755, 208, Towa 353; 


Wackman vy. Wiegold, 212 N.W. 122, 
202 Iowa 1391; In re Johnson’s Wi], 
207 N.W. 748, 201 Iowa 687; In re 
Mott’s Estate, 205 N.W. 770, 200 lowa 
948, 949. 


“Opportunity and disposition, plus 
persuasion and importunity, are not 
sufficient to take the question of un- 
due influence to the jury. Contest- 
ants must go further than this, and 
show not only the existence of the 
facts, but that said undue influence 
existed, and controlled the maker of 
the instrument in the disposition he 
made of his property, substituting 
the will of the person exercising the 
influence for the will of the person 
making the writing.” In re Mott’s 
Estate, supra [quot Worth y. Pierson, 
supra]. 

88. Gillette v. McLaughlin, 184 N. 
W. 277, 44 S.D. 499. 


89. Loveren v. Eaton, 113 A. 206, 
80 N.H. 62. 


[a] Illustration.—In a contest of 
a will on the ground that the testa- 
tor’s housekeeper, who had served as 
such and had been unduly intimate 
with the testator for many years, 
and who was made a beneficiary, had 
unduly influenced the testator, evi- 
dence tending to show merely that the 
housekeeper had had the opportunity 
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character.°® 


ship. 


and possibly the ability ta influence 
the testator, and that a spendthrift 
trust had been created in favor of the 
testator’s son, was insufficient to war- 
rant submission of an issue of un- 
due influence to the jury. Joveren v. 
Eaton, 113 A. 206, 80 N.H. 62. 


90. In re Hosmer’s Estate, 196 N. 
W. 545, 47 S.D. 147. 


[a] Tlustration.—In a will con- 
test, evidence that the testatrix was 
of weakened physical condition and 
that defendant had an opportunity to 
influence her, was a beneficiary, and 
showed a disposition to retain the 
benefits given him, did not make an 
issue as to undue influence. In re 
poets Estate, 196 N.W. 545, 47 S. 


91. Inre Kirschbaum’s Estate, 218 
N.W. 660, 242 Mich. 291. 


[a] Por example, second wife’s op- 
portunity to influence the testator and 
her dislike of his daughter by first 
marriage, who received only five hun- 
dred dollars, and less than other chil- 
dren by both marriages, does not 
raise an issue of undue influence, In 
re Kirschbaum’s Hstate, 218 N.W. 660, 
242 Mich. 291. 


92. In re Reedy’s Estate, 213 N.W. 
64, 65, 237 Mich. 691; In re Morris’ 
Estate, 200 N.W. 135, 228 Mich. 555. 


“Tt is well settled that mere oppor- 
tunity to influence, and the fact that 
a will makes an unequal distribution 
of property, is not sufficient to go to 
a jury on the question of undue in- 


fluence.” In re Reedy’s Estate, su- 
pra. 
[a] Mlustration.—Evidence show- 


ing wife’s opportunity to exercise un- 
due influence over her husband, and 
unequal distribution of property as 
between wife and children of deceas- 
ed’s former wife, is not sufficient to 
make question of undue influence one 
for jury. In re Morris’ Estate, 200 
N.W. 185, 228 Mich. 555. 


93. Morris y. Bailey, 
App.) 16 S.W.(2d) 311. 


[a] Exclusion of near relatives 
and leaving all property to more dis- 
tant relatives does not raise an issue 
of undue influence, although one of 
the benefiting relatives had an oppor- 
tunity to influence the testator be- 
cause he lived with her. Morris v. 
aAleys (Tex.Civ.App.) 16 S.W.(2d) 


(Tex.Civ. 


94. In re Luders’ Estate, 212 N.W. 
965, 238 Mich, 87. 


95. In re Overpeck’s Will, 120 N. 
W. 1044, 122 N.W. 928, 144 Iowa 400. 


96. Ala.—Higginbotham v. Higgin- 


[§§ 918-919 


with the formation or execution of a design to se- 
cure the making of a will in his favor.®® 
istence of an opportunity to control the testamentary 
act may be sufficient to take the issue of undue in- 
fluence to the jury where it is found in combination 
with other circumstances of a sufficiently persuasive 


But the ex- 


[§ 919] cc. Confidential or Fiduciary Relation- 
The issue of undue influence will not be car- 
ried to the jury by the single fact that the person 
charged therewith sustained a confidential or fidu- 
ciary relation toward the testator,®’ nor, it has been 
held, by evidence of fiduciary relations when com- 
bined with the further fact that the person sustain- 
ing such relation toward the testator also drew the 
will,®* or benefited from the will,®® and, if the per- 


botham, 17 So. 516, 106 Ala. 314. 


Cal.—In re Graves’ Estate, 259 P. 
935,202) Cal. 258. 


Ky.—Myers v. Young, 242 S.W. 864, 
LO Sky. 525 


N.C.—In re Mueller’s Will, 86 S.E. 
719, 170 N.C. 28; In re Fowler’s Will, 
74 S.H.117, 159 N.C. 203. 


Ohio.—Board of Education of Pick- 
away Tp. Rural School Dist. v. Phil- 
lips, 134 N.E. 646, 103 Ohio St. 622. 


R.I.—Caldarone v. Caldarone, 136 
A. 489, 48 R.I. 163. 
Tex.—Craycroft iv. Crawford, 


(Commn.App.) 285 S.W. 275 [rev (Civ. 
App.) 275 S.W. 124, and reh den 
(Commn.App.) 287 S.W. 244]. 


[a] Tlustration.—In a will con- 
test, evidence that the executor nam- 
ed in the will had resided with the 
testator up to the time of his death, 
and had received a devise of one hun- 
dred sixty acres, and that the execu- 
tor had been in intimate relation with 
the attorney who drew the will, was 
sufficient, in connection with evidence 
as to the testator’s mental capacity, 
due to kis age of eighty two years, 
and of his habits of life and conver- 
sations, and the provisions of the 
will itself, to take to the jury the is- 
sue of undue influence. Board of Edu- 
cation of Pickaway Tp. Rural School 
Dist. v. Phillips, 184 N.E. 646, 103 
Ohio St. 622. 


97. Cunninghame vy. Herring, 170 
So. 148, 195 Ala. 469; Greenlees v. Al- 
Jen, 173° NuBe 121, 012457 34 SLleeGer 
Grosh v. Acom, 156 N.E. 485, 325 Ill. 
474; Christy v. Buttman, 189 N.W. 
671, 194 Iowa 262; Clark v. Commerce 
Trust Co., (Mo.) 62 S.W.(2d) 874. 


“Wvidence merely tending to prove 
a fiduciary relation is not sufficient 
to entitle a contestant to have the 
matter of undue influence submitted 
to the jury.” Greenlees y. Allen, 
supra. 


[a] Where there was no evidence 
tending to prove activity in prepara- 
tion or execution of the will by the 
person charged with exercising un- 
due influence, evidence of his fidu- 
ciary relation toward decedent was 
insufficient to take the issue of undue 
influence to the jury. Grosh v. Acom, 
156 N.E. 485, 325 Ill. 474. 


98. Cunninghame v. 
So. 148, 195 Ala. 469. 


99. Jones v. Worth, 149 N.E. 7938, 
319 Ill. 235; Buerger v. Buerger, 148 
N.E. 274, 317 Ill. 401; Clark v. Com- 
Deere, crunk Co., (Mo.) 62 S.W.(2d) 


“In a will contest case the mere 


Herring, 70 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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son standing in a fiduciary relation toward decedent 
is also so related that he would take under intestacy, 
the existence of the fiduciary relation and benefit be- 
comes almost negligible.t But the existence of a 
confidential or fiduciary relationship between the tes- 
tator and the person charged with exercising undue 
influence is a factor for consideration in determining 
the probative sufficiency of the evidence to carry 
such issue to the jury,” and may justify submission 
of the issue to the jury where combined with other 
circumstances tending to show undue influence,*® and 
it has been held that the issue of undue influence will 
be carried to the jury by unexplained evidence that 
one sustaining a confidential relation toward the tes- 
tator prepared the will and received a substantial 
benefit from it;* and in a case where no explanation 
was in fact offered, it has been said that, where one 
sustaining a fiduciary relation draws a will leaving 
him a substantial legacy when he and the testatrix 
alone are present, if any explanation were offered, 
it would be for the jury to say whether or not it 
was sufficient.® 


Effect of presumptions. Where the contestants 
introduce testimony raising a presumption of undue 
influence by a beneficiary sustaining a confidential 
or fiduciary relation toward the testator,® the issue 
should be submitted to the jury,’ as where, in addi- 
tion to the factor of confidential relations, there 
also appear the further facts of an unnatural dis- 
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position making the person charged with the undue 
influence chief beneficiary, and that such person gen- 
erally dominated the testatrix.2 Where the contest- 
ants introduce testimony raising a presumption of 
undue influence by a favored legatee sustaining a 
confidential or fiduciary relation toward the testa- 
tor,® and, where the proponents fail to introduce 
testimony in rebuttal of such presumption, it has 
been held that nevertheless the court should not rule 
as matter of law that undue influence has been es- 
tablished,+® but should submit the issue to the 
jury;11 although, where there is rebutting evidence 
sufficient to destroy the presumption, there remains 
no issue of undue influence to submit,1? and, where 
any burden of explanation resting on one occupying 
a confidential relation and receiving a legacy has 
been completely met, and there is no further evidence 
tending to show undue influence, there is no issue of 
undue influence for the jury.*? 


Necessity of fiduciary relation to raise issue. 
Proof of a confidential or fiduciary relation between 
the testator and the person charged with undue in- 
fluence is not essential to carry the issue to the 
jury.'4 


[§ 920] dd. General Dominance over Testator. 
Evidence that the person accused of undue influence 
dominated the testator in general affairs is not of 
itself sufficient to carry the issue of undue influence 
to the jury,'® although, where the evidence of such 


showing of a confidential relationship 
existing between a testator and a 
recipient of a bequest is insufficient 
to make a case for the jury on the 


question of undue influence.” Clark 
v. Commerce Trust Co., supra. 
1. Christy v. Buttman, 189 N.W. 


671, 194 Iowa 262. 


2. In re Welch’s Will, 91 P. 336, 
6 Cal.App. 44. 


3. Cal.—In re Maescher’s Estate, 
245 Po b38t, (8 CalsApp: 1895 In ‘re 
pale Estate, 214 P. 496, 61 Cal.App. 


D.C.—Hagerty v. Olmstead, 39 App. 
DiC 170; 


Ill.—Buerger vy. Buerger, 148 N.E. 
204, 317 Ill. 401>" Yess v..Yess, 99 N. 
BH. 687, 255 Ill. 444. 


lowa.—Brogan v. Lynch, 214 N.W. 
514, 204 Iowa 260; Liddle v, Salter, 
163 N.W. 447, 180 Iowa 840; Squires 
v. Cook, 157 N.W. 253, 175 Iowa 586. 


Miss.—Isom y. Canedy, 88 So. 485, 
128 Miss. 64. 


Mo.—Clark v. Commerce Trust Co.,. 


Soureal v. Wisner, 
13 S.W.(2d) 548, 321 Mo. 920; Rayl 
v. Golfinopulos, 233 S.W. 1069; Sit- 
tig v. Kersting, 223 S.W. 742, 284 Mo. 
143; Burton v. Holman, 231 S.W. 630, 
288 Mo. 70; Wiegmann v. Wiegmann, 
(App.) 261 S.W. 758. 


Mont.—In re Murphy’s Estate, 116 
P. 1004, 43 Mont. 358, Ann.Cas.1912C 
380. 


R:.i.—Goft, v.—Clinton) 163 A. 747; 
Huebel v. Baldwin, 119 A. 639, 45 R. 
I. 40. 


[a] Aged and infirm testatrix.— 
Where fiduciary relation existed be- 
tween aged and infirm testatrix and 
her son, on whom she relied and 
placed confidence, and who handled 
her kusiness and kept her current 
funds, issue of undue influence was, 


[68 C. J.—59] 


62 S.W.(2d) 874; 


for the jury. 
(Mo.App.) 


under the evidence, 
Wiegmann vy. Wiegmann, 
261 S.W. 758. 


[b] Feeble testator changing in- 
tended disposition of property.—In a 
will contest, proof that the propo- 
nents were the business partners of 
deceased, and had his confidence, that 
one of them married the daughter 
of the testator’s wife, and that they 
had encouraged estrangement be- 
tween the testator and his sons, and 
that the testator was in feeble health 
and mentally weak from disease, and 
accompanied the testator to the of- 
fice where the will was made, with 
proof of expressions by the testator 
prior to the estrangement that he in- 
tended to leave his property to his 
wife and sons, authorized submission 
to the jury of the question of undue 
influence. Isom v. Canedy, 88 So. 485, 
128 Miss. 64. 


4. Buerger v. Buerger, 148 N.E. 
274, 317 Ill. 401; Squires v. Cook, 157 
N.W. 253, 175 Iowa 586. 


5. Squires v. Cook, supra. 

6 See supra § 451. 

7, Moll v. Pollack, 8 S.W.(2d) 38, 
319 Mo. 744; Canty v. Halpin, 242 S. 
W. 94, 294 Mo. 96. 


[a] Presumption sufficient to take 
issue to jury.—Confidential relations 
between a beneficiary and an aged 
and feeble testator with whom he 
lived, plus activity of such benefi- 
ciary in the preparation and execu- 
tion of the will, raise a presumption 
of undue influence carrying the issue 
to the jury. Moll v. Pollack, 8 S.W. 
(2d) 38, 319 Mo. 744. 


[b] Another illustration.—W here 
the testatrix makes a daughter who 
stood in a confidential relationship to 
her the principal beneficiary under 
the will, the law presumes the be- 
quest to have been made under com- 
pulsion of undue influence, and the 


burden is on the beneficiary to over- 
come such presumption; and, since 
the credibility of the testimony to 
overcome the presumption is for the 
jury, the issue of undue influence was 
properly submitted to the jury in 
such a case. Canty v. Halpin, 242 S. 
W. 94, 294 Mo. 96. 


8. Burton v. Holman, 231 S.W. 630, 
288 Mo. 70. 


9. See supra §§ 451, 453. 


10. Clark v. Crandall, 5 S.W.(2d) 
383, 319 Mo. 87. 


11. Clark v. Crandall, supra. 


[a] Jury might not believe evi- 
dence of fiduciary relation, or, al- 
though crediting such evidence, might 
find from the evidence offered by the 
contestants themselves that no ad- 
vantage was taken of the relation and 
that in fact undue influence was not 
exercised in spite of the presumption 
that it was. Clark v. Crandall, 5 S. 
W.(2d) 383, 319 Mo. 87. 


12. Denny v. Hicks, 
139, 222 Mo.App. 1206. 


13. In re Rogers’ Estate, 217 N. 
Y.S. 337, 127 Mise. 428, 


14 Balak vy. Susanka, 
650, 182 Mo.App. 458. 


[a] Independent of any confiden- 
tial relationship, evidence that the 
sole beneficiary under the will of an 
aged testatrix kept her under the 
influence of liquor, poisoned her mind 
against her children, dominated her 
generally, and was active in connec- 
tion with the making of the will leav- 
ing all to him, her brother, was suf- 
ficient to take the issue of undue in- 
fluence to the jury. Balak v. Susan- 
ka, 168 S.W. 650, 182 Mo.App. 458. 


15. In re Crissick’s Will, 156 N.W. 
415, 174 Iowa 397; Carlisle v. Baker, 
256 P. 141, 123 Kan. 415; In re Bein- 
dorff’s Estate, 161 N.W. 1035, 101 
Neb. 44. 


2 S.W.(2d) 


168 S.W. 


a here 
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general Gomineme is fonnd Im combination with oth- 
er Gremstemces indheative of the exercise of undue 
mofimemee as & Gemsative factor im execution of the 
wall, the ussme ts for the jury.** 


[§ G2l] ee. Conditien of Testator. Im the case of 
& Person im mene] condition, with a strong mind noi 
easily imiimenced, the evidence of undue infinence 
must test on & foundziion of solid fact and not on 
mere speculstion, im order to justify submission of 
the issue te the jary.2” althonzh it has also been held 
that the eemers] normality of a testator’s mind, when 
ford im combimetion with an apparently foolish 
will, tremcthens the probative force of testimony 
as t% wndee infwemce™ The simele fact that the 
testeter’s mente] or physical condiiion was such as 
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to render him readily subject to undue influence will © 
not carry the issue to the jury,’® nor will the issue _ 
be carried to the jury by proof of the testator’s mor- _ 
al abnormality plus testamentary provisions for a 
person satisfying his perverted desires.?® But, in. 
determining whether the issue should go to the jury 
the mental and physical state of the testator is a fae- 
tor to be considered,?? and, when decedent’s incapac- 
ity and a favored legatee’s opportunity to influence 
him are shown, slight circumstances will carry the 
issue of undue influence to the jury.*? Thus evi- 
dence of the testator’s mental or physical impair- 
ment may be sufficient to take the issue to the jury 
when combined with other circumstances indicative 
of undue influence,?? as where circumstances indica- 
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finence to the jury. In re Ford’s Es- 
tate, 261 P. 15, 70 Diah 456. 


ZL Cal—In re Welch’s Will, 91 P. 
326, 6 CalApp. 44. 


Towa—Monahan v. Roderick, 166 
NOW: 725, 727, 183 Iowa 1. 
a v. Thomas, 186 S.W. 


| Tex—Brown vy. 
} 124 

Wa—Lester v. Simpkins, 
1062, 117 Wa. 55. 


“Qonduct which might be insuffi- 
Gient to unduly influence a person of 
| mental strength might be sufficient 
lt> so operate upon a failing mind.” 
| Monahan wv. Roderick, supra. 


| [a] Ome im feeble health and men- 
tealiy Gepressed is much more subject 
ts undue infimence than is one in good 
health and possessing a vigorous in- 
tellect. Brown v. Pridgen, 56 Tex. 
| 24. 

| 2& Weserty v. Olmstead, 39 App. 
DC. 170, 175; Walls v. Wallis, 99 S. 
W. 969, 971, 30 Ky.L. 948. 


| Ja] “Snespacity opens the door to 
mnine infimence, 2nd when opportuni- 
| ties for such influence are shown, and 
the favored Gevisees are the benefi- 
ciaries of a will unnatural in its pro- 
wisions, to the exclusion of others 


Pridgen, 56 Tex. 


83 S.E. 


\lhavine equal claims at least upon his | 


bounty, very slight circumstances are 
sufficient to make the question of un- 
|\@me iniimence one for the jury.” 
| Walls w. Walls, supra [quot Hagerty 
jw. Olmstead, supra]. 


| 23 Cel—In re Caspar’s Will, 155 
\P. 631, 172 Cal. 147; In re Daly’s Will, 
1i4 P. 787, 15 Cal App. 329. 


M—aAftalion y. Stauffer, 119 N.E. 
| SEL, 284 Tl. 54. 


lowa-—Pirkl vy. Ellenberger, 162 N. 
iW. 792, 179 Towa 1122; In re Wilt- 
leey’s Will, 109 NOW. 

430; Im re Jones’ Estate, 106 N.W. 
| $10, 130 Towa 177. 

| Ky.—Duval v. Duval, 60 S.W.(2d) 
| Bb, 249 Ky. 186; Stewart v. Douglas, 
29 S.W.(2a) 637, 235 Ky. 121; Mott v. 


| Wellman, 24 S.W.(2d) 311, 232 Ky. 
\>34- White wv. Cherry, 2 8S.W.(2d) 


1060, 220 Ky. 664; Palmer v. Smith, 
276 S.W. 1055, 211 Ky. 105; Stanley 
| ¥. Wentworth, 265 S.W. 470, 205 Ky. 
}108; Myers v. Young, 242 S.W. 864, 
| 295 Ky. 5275 Hmey vw. Bristow, 198 8S. 
W. 1173, 178 Ky. 444; Walls v. Walls, 
| 99 SW. 968, 30 Ky.L. 948. 


Ma—Griffith v. Benzinger, 125 A. 
512, 144 Mid. 575. 


| Mess—Neill vy. Brackett, 135 NE. 


1690, 241 Mass. 524. 
Pur eater cues, Bevslopmenits 2nd changes in the law see Annotations, same title and section number. 


776, 135 Iowa | 


Mich.—Appeal of Anderson, 165 N. 
W. 732, 199 Mich. 240. 


Miss.—Isom v. Canedy, 88 So. 485, 
128 Miss. 64. 


Mo.—Canty v. Halpin, 242 S.W. 94, 
294 Mo. 96; Thomas v. Thomas, 186 
S.W. 993; Balak v. Susanka, 168 S. 
W. 650, 182 Mo.A. 458. 


Mont.—In re Murphy’s Estate, 116 
Rig 43 Mont. 353, Ann.Cas.1912C. 


N.C.—In re Fowler’s Will, 74 S.E. 
117, 159 N.C. 203. 


N.D.—Black v. Smith, 224 N.W. 915, 
58 N.D. 109. 


Ohio.—Board of Education of Pick- 
away Tp. Rural School Dist. v. Phil- 
lips, 134 N.E. 646, 103 Ohio St. 622. 


R.L—Dart v. Rhode Island Hospital 
Trust Co., 121 A. 211, 45 R.I. 173. 


Tex.—Moos v. First State Bank of 
Uvalde, (Civ.App.) 60 S.W.(2d) 888. 


Vt.—Smith’s Ex’r vy. Smith, 32 A. 
255, 67 Vt. 443. 


Va.—Lester vy. Simpkins, 
1062, 117 Va. 55. 


[a] Deathbed will.—Where it was 
shown that a draft of decedent’s pro- 
posed will was drawn by her brother 
in accordance with her directions, and 
kept by decedent unexecuted, and 
that, when she was actually dying, she 
telegraphed for her brother, who came 
and, after discussion with one Kobs, 
who had worked many years for 
decedent and her deceased husband, 
changed the draft, so that the final 
will executed by decedent on her 
deathbed was apparently merely a 
compromise made to the satisfaction 
of Kobs and the brother, and, where it 
further appeared that the dying tes- 
tatrix was blind and had been taking 
morphine, the evidence of undue in- 
fluence was sufficient to take the issue 
to the jury. Mott v. Wellman, 24 S. 
W.(2d) 311, 232 Ky. 594. 


[b] Mextal depression and feeble 
health combined with other circum- 
stances held sufficient to carry the 
issue to the jury. Brown v. Pridgen, 
56 Tex. 124. 


[c] Physically infirm  testatrix 
afraid of chief beneficiary.—Evidence 
as to the rather helpless condition of 
the testatrix suffering from poor eye- 
sight and physical infirmities, al- 
though with good mind; her fear of 
her daughter, who transacted busi- | 
ness for her, and who would not per- 
mit anyone else to talk business to. 
her, and who was chief beneficiary un- 
der the will, and that the daughter 
told the contestant, another daughter, 
that the contestant had got all of the 
property of the testatrix she ever 
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tive of undue influence are strengthened by reason 
of the fact that the testator’s faculties were impaired 
by old age,** although old age alone is insufficient 
where there is no incapacity,?° blindness,?°® disease,27 
or the use of intoxicating liquor?’ or narcoties.?® 


[§ 922] ff. Character of Testamentary Disposi- 
That the testator’s disposition of his proper- 
ty was different from that he had mentioned in a 
previous expression of purpose is insufficient to raise 
an inference of undue influence carrying such issue 
to the jury,®° although a disposition contrary to that 


tion. 


would get, was sufficient to take to 
the jury the issue of undue influence. 
ee v. Halpin, 242 S.W. 94, 294 Mo. 


24. Cal.—tIn re Caspar’s Will, 155 
P. 631, 172 Cal. 147. 


Ky.—Rounds v. Rounds, 
77, 214 Ky. 294. 


‘ Ages Saegeaie v. Weik, 28 A. 400, 78 Md. 


Mass.—Raposa v. Oliveira, 141 N.B. 
870, 247 Mass. 188. 


N.C.—In re Mueller’s Will, 86 S.E. 
719, 170 N.C. 28; In re Fowler’s Will, 
14 S.BE. 117,/159 N.C. 203. 


Ohio.—Board of Education of Pick- 
away Tp. Rural School Dist. v. Phil- 
lips, 134 N.B. 646, 103 Ohio St. 622. 


R.I.—Dart v. Rhode Island Hospital 
mrs, Co. 210A 211-45 Reals 3s 


Tex.—Russel v. Boyles, (Civ.App.) 
29 S.W.(2d) 891. ; 


[a] If man is as old as his arteries, 
one only fifty-two but suffering from 
arteriosclerosis and senile decay is 
so aged as to be readily susceptible to 
undue infiuence, and, where the evi- 
dence tended to show that he was in 
sex bondage to his young mistress and 
left her his entire estate to the ex- 
clusion of blood relatives, and that, 
when he executed the will at her in- 
stigation, his senile decay had pro- 
gressed so far that he could not sign 
his full name to the instrument, the 
evidence of undue influence was suf- 
ficient to go to the jury. In re Cas- 
par’s Will, 155 P. 631, 172 Cal. 147, 


[b] Old man with prostate gland 
difficulty and a heavy drinker may 
have been unduly influenced by his 
second wife. Duval v. Duval, 60 S.W. 
(2a) 351, 249: Ky.. 186. 


{ec] Poisoning testator’s mind 
against other. heirs.—Where, in addi- 
tion to evidence showing aged testa- 
tor in a weak mental condition readily 
subject to influence, there was also 
evidence tending to show that the 
chief beneficiary under the will, a son 
of the testator, either fostered or 
planted in the testator’s mind false 
impressions as to the habits and con- 
duct of the contestants, children of a 
deceased son of the testator, for the 
purpose of having them disinherited, 
the combination of circumstances was 
sufficient to take the issue of undue 
influence to the jury. Dart v. Rhode 
Island Hospital Trust Co., 121 A. 211, 
45 RI. 173. 


[d] Proponent keeping aged tes- 
tatrix from relatives and friends.— 
Evidence that the proponent had an 
aged, feeble, and mentally confused 
testatrix removed to her house from 
a hospital, employed another physi- 
cian, and prohibited -:the contestant, 
the testatrix’s niece, and certain old 
friends of the testatrix from seeing 
her, and that the proponent was a 
large beneficiary, made the pro- 
ponent’s undue influence a jury ques- 


283 S.W. 


dominion over the testatrix. 
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previously indicated by the testator may be suffi- 
cient to carry the issue to the jury where it is found 
in combination with other circumstances indicative 
of undue influence.*# 
property will not of itself carry the issue of undue 


An unnatural disposition of 


influence to the jury,®? although it has been said 


tion. Appeal of Anderson, 165 N.W. 
732, 199 Mich. 240. E 


{e] Unnatural disposition of prop- 
erty by old and feeble testator living 
with young niece shown to have tried 
to influence him in her favor carried 
the issue of undue influence to the 
jury. White v. Cherry, 2 S.W.(2d) 
1060, 220 Ky. 664. 


25. In re Hall’s Will, 
822, 193 App.Div. 362. 

26. Pirkl v. Ellenberger, 162 N.W. 
(91, 179 Towa 1122. 

27. Iowa.—Pirkl v. 
supra. 

Ky.—Mott v. Wellman, 24 S.W.(2d) 
311, 232 Ky. 594; Myers v. Young, 242 
S.W. 864, 195 Ky. 527. 


Mass.—Raposa v. Oliveira, 141 N.E. 


184 N.Y.S. 


Ellenberger, 


870, 247 Mass. 188. 


N.C.—In re Mueller’s Will, 86 S.E. 
119,-170 N.C. 28. 


Tex.—Baker vv. 
App.) 159 S.W. 450. 


Va.—Lester v. Simpkins, 83 S.E. 


McDonald, (Civ. 


1062, 117 Va. 55 
[a] Cancer victim.—Myers Via 
Young, 242 S.W. 864, 195 Ky. 527; In 


“e Mueller’s Will, 86 S.E. 719, 170 N.C. 
8. 


28. Duval v. Duval, 60 S.W.(2d) 
351, 249 Ky. 186; Balak v. Susanka, 
168 S.W. 650, 182 Mo.App. 458; Smith’s 
Ex’r v. Smith, 32 A. 255, 67 Vt.-443. 


[a] Where sole beneficiary kept 
testatrix supplied with intoxicants, 
and completely dominated her while 
old and in an enfeebled and failing 
condition of mind, and- was also in- 
strumental in the making of a will 
disinheriting her children, the issue of 
undue influence was for the jury. 
Balak v. Susanka, 168 S.W. 650, 182 
Mo.App. 458. 


29. Mott v. Wellman, 24 S.W.(2d) 
311, 232 Ky. 594; Myers v. Young, 
242 S.W. 864, 195 Ky. 527. 


[a] Excruciating pain from cancer 
required narcotics under control of 
chief beneficiary of will executed dur 
ing this period of the testatrix’s last 
illness, who therefore had complete 
Myers 
v. Young, 242 S.W. 864, 195 Ky. 527. 


30. In re Haslick’s Will, 161 N.W. 
965, 195 Mich. 432, Ann.Cas.1918D 466; 
In re Hall’s Will, 184 N.Y.S. 322, 193 
App.Div. 362. 

31. Ky.—Stanley v. Wentworth, 
265 S.W. 470, 205 Ky. 108. 


Md.—Hiss v. Weik, 28 A. 400, 78 
Md. 439. 


Mass.—Flynn v. Cunningham, 
N.E. 392, 244 Mass. 306. 


Miss.—Isom v. Canedy, 88 So. 485, 
128 Miss. 64. 


N.D.—Black v. Smith, 224 N.W. 915, 
58 N.D. 109. 


R.I.—Goff v. Clinton, 163 A. 747. 
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that, when a will is unnatural and unjust, it requires , 
but slight evidence to take the issue of undue influ- 
ence to the jury,?*? and held that an unnatural dis- 
position, when coupled with other evidence, may be 
sufficient to do so,?# and a disposition unusual, al- 
though not subject to characterization as unnatural, 


Tex.—Craycroft Vv. Crawford, 
(Commn.App.) 285 S.W. 275 [rev 
(Civ.App.) 275 S.W. 124, and reh den 
(Commn.App.) 287 S.W. 244]. 


[a] Tllustration.—Where it not 
only appeared that a will failed to 
express the testamentary desires of 
the testator as declared before its 
execution, but it also appeared that 
at the time of execution the testator 
was in a mentally weak condition as 
the result of opiates, and that the 
principal legatees were strangers to 
the blood of the testator and up to 
within a short time of the execution 
of the will they had also been stran- 
gers to his acquaintance, and that one 
of them called in the attorney who 
drew the will, the combination of 
such circumstances was sufficient to 
carry the issue of undue influence to 
the jury. Black v. Smith, 224 N.W. 
925, 58 N-D: 109. 


32. Stoll v. Stoll’s Ex’r, 281 S.W. 
1028, 213 Ky. 789; Longanecker v. 
Sowers, 129 A. 896, 148 Md. 584. 


[a] Cutting off adopted son with 
small bequest and leaving bulk of es-+ 
tate to husband for life with remain- 
der to sisters does not carry issue of 
undue influence to the jury, in the ab- 
sence of sufficient evidence extrinsic 
to the will to show undue influence. 


Longanecker v. Sowers, 129 A. 896, 
148 Md. 584. f 
, Lb] Substantial bequests to vari- 


ous women and, to illegitimate son, 
and omission of own brother and 
nieces and nephews, by a testator 
shown to have lived with many @if- 
ferent women during his life, are in- 
sufficient to take the issue of undue 
influence to the jury. Stoll v. Stoll’s 
Ex’r, 281 SW. 1028,.213 Ky. 789. 


[ec] Evidence held insufficient to 
show unnatural disposition. In re 
Sheldon’s Estate, (lowa) 182 N.W. 
202. 

83. Jackson’s Adm’r y. 
292 S.W. 330, 218 Ky. 743. 


34. Cal.—In re Nelson’s Estate, 
(Cal.App.) 25 P.(2d) 871; In re Daly’s 
Will, 114 P. 787, 15 Cal.App. 829. 


Ky.—Stewart v. Douglas, 29 S.W. 
(2d) °637, 235. Ky. 121; © Helm’s 
Guardian: v. Neathery, 10 S.W.(2d) 
474, 226 Ky. 42; Jackson’s Adm’r v. 
Semonis, 292 S.W. 330, 218 Ky. 743. 

Md.—Hiss v. Weik, 28 A. 400, 78 
Md. 439. 

Mass.—Raposa v. Oliveira, 141 N.E. 
870, 247 Mass, 188. 

Mich.—In re Rosa’s Hstate, 178 N. 
W. 23, 210 Mich. 628. 

Mo.—Gott v. Dennis, 246 S.W. 218, 
296 Mo. 66; Burton v. Holman, 231 S. 
W. 630, 288 Mo. 70; Balak v. Susanka, 
168 S.W. 650, 182 Mo.App. 458. 

N.C.—In re Mueller’s Will, 86 S.E. 
719, 170 N.C. 28. 


R.I.—Goff v. Clinton, 163 A. 747. 


Tex.—Russel v. Boyles, (Civ.App.) 
29 S.W.(2da) 891. 


Semonis, 
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may, in combination with other circumstances, be 
sufficient to raise a jury question.*® Mere inequality 
in the disposition of a decedent’s estate under his 
will is not of itself sufficient to take the issue of un- 
due influence to the jury,*® although it 1s a cireum- 
stance to be considered,*®? and, in combination with 
other evidence, it may raise a jury question.*® The 
fact that the person charged with undue influence 
benefited largely or unduly from the will is not of 
itself sufficient to take the issue to the jury.°® Dis- 
position contrary to provisions of statutes of descent 
and distribution does not of itself raise an issue of 
undue influence for the jury,*® and has been held 
insufficient even when combined with the further 
fact of benefit to a relative drawing the will.*? 


[§ 923] gg. Activity in Connection with Making 
of Will. The issue of undue influence will not be 
carried to the jury by the single fact that the person 
charged therewith was active in connection with the 
making of the will,*? nor by evidence that one charg- 
ed with undue influence displayed great interest in 
the preparation of the will,** or received a large 
share and was also present when the will was made,*# 
although, where activity in connection with the mak- 
ing of the will is found’ in combination with other 
circumstances indicative of undue influence, the is- 
sue may be for the jury.*® The fact that a will was 
drawn by a beneficiary other than an attorney and 
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that such beneficiary superintended its execution and 
received a substantial, although not the chief, be- 
quest has been held insufficient to raise an issue of 
undue influence for the jury.4° Where the presump- 
tion of undue influence arising from the fact that 
a beneficiary drew the will has been rebutted ky evi- 
dence sufficient to destroy such presumptiou, and 
where there is no other evidence of undue iniluence 
than such destroyed presumption, the issue is not 
for the jury.*7 


Mere presence of beneficiaries at time of execution 
of will does not establish undue influence as a mat- 
ter of law.*8 


Wherever it appears that one child of a testator 
has been active in procuring a will giving him or her 
a favored position over others, the question of undue 
influence becomes an issue for the jury.*® 


[§ 924] 0. Demurrer to Evidence. In jurisdic- 
tions permitting the practice of a demurrer to the 
evidence, or instructions to the jury in the nature 
thereof,°° either party to a will contest may demur 
to the evidence, unless the case be very clearly 
against demurrant, or the court itself has reason- 
able doubt as to what facts should reasonably be in- 
ferred from the evidence.°! A demurrer to the evi- 
dence in a will contest is governed by the rules pre- 


In] dence showed not only that the tes- 


35. Huebel v. Baldwin, 119 A. 639, 
641, 45 R.L. 40. 


36. Helm’s Guardian v. Neathery, 
10 S.W.(2d) 474, 226 Ky. 42; In re 
Luder’s Estate, 212 N.W. 965, 238 
Mich. 87; Smarr v. Smarr, 6 S.W.(2d) 
860, 319 Mo. 1153. 


fa] In and of itself an unequal 
distribution is not sufficient to carry 
the issue of undue influence to the 
jury. Smarr v. Smarr, 6 S.W.(2d) 
860,319 Mo. 1153. 


{b] Disposition different from. that 
prescribed by statutes of descent and 
distribution raises no issue of undue 
influence. In re Luder’s Hstate, 212 
N.W. 965, 238 Mich. 87. 


37. Ard v. Larkin, 
S.W. 1063. 


38. Donnan y. Donnan, 99 N.E. 931, 
256 Ill. 244; In re Busick’s Will, 182 
N.W. 815, 191 Iowa, 524; Pirkl v. El- 
lenberger, 162 N.W. 791, 179 Iowa 
1122; Helm’s Guardian v. Neathery, 
10 S.W.(2d). 474, 226 Ky. 42; McGee 
v. Brame, 195 S.W. 473, 176 Ky. 302; 
Lisle v. Couchman, 142 S.W. 10238, 146 
Ky. 345; Canty v. Halpin, 242 S.W. 
94, 294 Mo. 96; Ard v. Larkin, (Mo. 
App.) 278 S.W. 1063. 


[a] Where mother disinherited her 
child of tender years, so small that 
he could not have done anything to 
justify her conduct, and where it was 
shown that decedent was bedridden 
from tuberculosis, living apart from 
her husband among relatives hostile 
to him, and who may have been re- 
sponsible for her belief that the child 
would die of tuberculosis and there- 
fore not live long enough to benefit 
from her property if she willed it to 
him, and where the will left every- 
thing to her brother, the evidence of 
undue influence was ‘sufficient $9 cone 

elm’s 
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such issue to the jury. 
Guardian v. Neathery, 10 S.W.(2d), 
474, 226 Ky. 42. 

39. In re Graves’ Hstate, 259 P. 


935, 202 Cal. 258; Cookman v. Bate- 


re Gormly’s Bstate, 176 N.W. 252, 188 
Iowa 467. 


[a] Lone fact that a relative was 
the larger beneficiary under a will 
does not warrant an inference of un- 
due influence carrying the issue to 
the jury. Cookman v. Bateman, 231 
N.W. 301, 210 Iowa 503. 


40. Wilson Vv. Paulus, (Tex. 
Commn.App.) 15 S.W.(2d) 571 [rev 
(Civ.App.) 300 S.W. 661]; Morris v. 
paver: (Tex.Civ.App.) 16 S.W.(2d) 


41, Wilson v. Paulus, 
Commn.App.) 15 S.W.(2da) 571. 


42. In re Graves’ Estate, 259 P. 
935, 202 Cal. 258. 


43. Broyles v. Able, 271 S.W. 1040, 
208 Ky. 672. 


44. Beemer y. Beemer, 100 N.E. 
135, 256 Ill. 312; In re Gormly’s Es- 
tate, 176 N.W. 252, 188 Iowa 467. 


45. Ala.—Higginbotham v. Hig- 
ginbotham, 17 So. 516, 106 Ala. 314. 

Cal.—In re Graves’ Fistate, 259 P. 
935, 202 Cal. 258; In re Caspar’s Will, 
UO aOcks kana. Lait. 


- Ill—Yess v. Yess, 99 N.H. 687, 255 
Til. 414. 


(Tex. 


Iowa.—Squires v. Cook, 157 N.W. 
253, 175 Iowa 586. 
Ky.—Rounds v. Rounds, 283 S.W. 


77, 214 Ky. 294; Stanley v. Went- 
worth, 265 S.W. 470, 205 Ky. 108. 


Miss.—Isom vy. Canedy, 88 So. 485, 
128 Miss. 64. 


Mo.—Ard v. Larkin, 278 S.W. 10638. 


N.C.—In re Mueller’s Will, 86 S.E. 
TLO TOF INC. 285 


N.D.—Black v. Smith, 224 N.W. 915, 
38 N.D. 109. 


Tex.—Baker  v. 
App.) 159 S.W. 450. 


[a] Illustration.—Where the evi- 


McDonald, (Civ. 


tator’s son was active in connection 
with preparation of the will, but also 
that he was a chief beneficiary in an 
unequal disposition of the property 
and that after such son’s arrival at 
the testator’s house other members of 
the testator’s family were ordered to 
stay away and the testator became 
antagonistic toward them, the com- 
bination of circumstances was suffi- 
cient to carry the issue of undue in- 
fluence to the jury. Ard v. Larkin, 
(Mo.) 278 S.W. 1063. 


[b] Reiterated insistence of wife 
of aged and ill testator, during con- 
ference with scrivener of will, that 
he leave property to her absolutely in- 
stead of for life, as he expressed a de- 
sire to do, so that he finally told the 
Scrivener to fix it the way she want- 
ed, was'sufficient to take the issue of 
undue influence to the jury. Stanley 
aa ee 265 S.W. 470, 205 Ky. 


46. In re Rundle’s Will, 215 N.Y.S. 
749, 216 App.Div. 658. 


Undue influence by attorney see 
supra § 917 text and note 46. 


47. In re Cochrane’s Estate, 178 N. 
W. 6738, 211 Mich. 370. 


48, Pritchard v. 
192 S.W. 956. 


fa] For example, the presence of 
devisees and their conversation with 
the testatrix when she executed her 
will just before her death, and the 
absence of the contestant at that time. 
were not as a matter of law sufficient 
to prove undue influence. Pritchard 
v. Thomas, (Mo.) 192 S.W. 956. 


49. Raney v. Raney, 112 So. 313, 
216 Ala. 30. 


50. See Trial § 369. 


51. Broach v. Sing, 57 Miss. 115; 
West v. West, 46 S.W. 139, 144 Mo. 
TSM th eaves Hutchinson, 83 Mo. 
683; Stewart v. Lyons, 47 S.H. 442, 
54 W.Va. 665, 9 Prob.Rep.Ann. 222. 


Thomas, (Mo.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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vailing as to such demurrers in ordinary lawsuits,*? 
and, in accordance with such general rules,®*? a de- 
murrer to the evidence admits the truth of the con- 
testant’s evidence,®+ which, for the purposes of such 
demurrer or requested instruction in the nature 
thereof, must be taken as true,®® even where contra- 
dicted,°® the contestee’s countervailing evidence be- 
ing rejected,®’ and the contestant is entitled to the 
benefit of all favorable and reasonable inferences 
from his evidence,®* on the proponent’s demurrer his 
evidence may not be considered except as it aids 
the contestant’s case,°® a final demurrer to the con- 
testant’s evidence permits search of all the testi- 
mony to determine whether the contestant’s case is 
abetted by defendant’s or the contestee’s proof,®° 
and if there is any substantial evidence to sustain the 
ground of contest the demurrer should be overruled 
and the issue should be submitted to the jury.®! 
Where, however, under the foregoing rules,*? the 
evidence is insufficient to support the ground of con- 
test, the demurrer should be sustained.®? 


If demurrer is directed to two or more grounds of 
contest, it will be bad if the evidence is sufficient to 
sustain either ground.*+ 


Statutes providing for trial of issues by jury®® are 
not violated by the sustaining of a demurrer to the 
evidence, in a proper case.*® 
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In trial to court the rule relating to demurrers to 
the evidence is the same as in jury trials.°7 


In action to establish will a demurrer to plaintiff's 
evidence should be sustained where it is insufficient 
to support plaintiff’s case.°* 


[§ 925] p. Dismissal and Nonsuit at Trial.°° 
Under statutes providing for the granting of non- 
suits generally and other statutes providing that a 
will contest shall be tried in accordance with such 
general statutes, a nonsuit may be granted in a prop- 
er case.7® Under the general rules governing non- 
suits’? on motion for a nonsuit in a will contest all 
evidence in favor of the contestant must be taken as 
true7? and any contradictory evidence disregard- 
ed,’* and all reasonable inferences must be drawn 
in favor of the contestant.74 Where there is no 
evidence of undue influence, and no substantial evi- 
dence of lack of testamentary capacity, and a will 
is contested on such grounds, it is proper for the 
court to direct a nonsuit.‘° Broadly speaking, a mo- 
tion for nonsuit may be granted only where plain- 
tiff’s or the contestant’s case is entirely unsupported 
by evidence,*® or where no evidence has been pre- 
sented upon some indispensable averment,’”? or when, 
disregarding conflicting evidence and giving the con- 
testant’s evidence its full legal value, including in- 
dulgence of every legitimate inference therefrom, 


52. Erickson v. Lundgren, (Mo.) 
37 S.W.(2d) 629; Teckenbrock v. Mc- 
Laughlin, 108 S.W. 46, 209 Mo. 539. 


fa] In statutory will contest, a 
demurrer to the evidence is to be 
judged by the general rule applicable 
to similar demurrers in other law- 


suits. Erickson v. Lundgren, (Mo.) 
37 S.W.(2d) 629. 

53. See Trial §§ 365-383. 

54. Smarr v. Smarr, 6 S.W.(2d) 


860, 8319 Mo. 1153. 


55. Schoenhoff v. Haering, 38 S.W. 
(2d) 1011, 327 Mo. 837; Hamner v. 
Edmonds, 36 S.W.(2d) 929, 327 Mo. 
281; Van Raalte v. Graff, 253 S.W. 
220, 299 Mo. 513; Ard v. Larkin, (Mo. 
App.) 278 S.W. 1063. 


56. Van Raalte v. Graff, 253 S.W. 
220, 299 Mo. 513; Whittlesey v. Ger- 
ding, (Mo.) 246 S.W. 308; Turner v. 
Anderson, 168 S.W. 943, 260 Mo. 1. 


[a] For example, on a demurrer to 
the evidence, the contestants of a will 
are entitled not only to the full force 
of all their uncontradicted testimony, 
but to have their evidence taken as 
true when contradicted. Whittlesey 
v. Gerding, (Mo.) 246 S.W. 308. 


57. Hamner v. Edmonds, 36 S.W. 
(2d) 929, 327 Mo. 281; Van Raalte v. 
Graff, 253 S.W. 220, 299 Mo. 513. 


58. Schoenhoff v. Haering, 38 S.W. 
(2d) -1011, 327 Mo. 837; Hamner v. 
Edmonds, 36 S.W.(2d) 929, 327 Mo. 
281; Van Raalte v. Graff, 253 S.W. 
220, 299 Mo. 513; Whittlesey v. Ger- 
ding, (Mo.) 246 S.W. 308. 


59. Schoenhoff v. Haering, 38 S.W. 
(2a) 1011;°32'- Mo; 83%. 


6¢C. Beckmann v. Beckmann, (Mo.) 
52 S.W.(2d) 818. 


61. Erickson v. Lundgren, 
37 S.W.(2d) 629. 


[a] Testamentary incapacity.— 
Erickson v. Lundgren, (Mo.) 37 S.W. 
(2d) 629. 


62. See supra text and notes 50-61. 
63. Carlisie v. Baker, 256 P. 141, 


(Mo.) 


123 Kan. 415; Wooddy v. Taylor, 77 
S.E. 498, 114 Va. 737; Meade v. Meade, 
69 S.E. 330, 111 Va. 451. 


64 Crum v. Crum, 132 S.W. 1070, 
231 Mo. 626. 


[a] Bestamentary capacity and 
undue influence.—Crum v. Crum, 132 
S.W. 1070, 231 Mo. 626. 


65. See supra § 837. 


66. Meade v. Meade, 69 S.BH. 330, 
111 Va. 451. 


67. Kerr v. Kerr, 101 P. 647, 80 
Kan. 83. 
[a] When demurrer overruled.— 


In a suit, tried before a court without 
a jury, to set aside a will on the 
ground of undue influence brought 
under Gen. St. (1901) §§ 7957, 7958, 
providing the mode of contest shall 
be by civil action, and the order of 
probate shall be prima facie evidence 
of due attestation, execution, and va- 
lidity of the will, where any evidence 
tends to establish undue influence, a 
demurrer to the evidence must be 
overruled. Kerr v. Kerr, 101 P. 647, 
80 Kan. 83. 


68. In re Kuhn’s Will, 241 P. 1087, 
120 Kan. 13. 


[a] Tllustration.—Where plaintiff 
brought an action to establish a will, 
probate of which had been refused, 
and where there was no evidence 
tending to show that the testatrix had 
independent advice concerning her 
will prepared by the principal bene- 
ficiary, aS required by statute, the 
trial court properly sustained a de- 
murrer to plaintiff’s evidence. In re 
Kuhn’s Will, 241 PB. .1087,'120 Kan. 
13. 

69. Voluntary dismissal see supra 
§§ 834, 835. 


70. In re Chevallier’s Estate, 113 
122) sei, tase) ews aul 


[a] In action to contest probated 
will and codicil, at the close of con- 
testant’s case the proponent of the 
will has a right to move for a nonsuit 
because of insufficient evidence, both 


as to the will and codicil or as to ei- 
ther. In re Ricks’ Estate, 117 P. 532, 
160 Cal. 450. 


71. See Trial §§ 388-414. 


Sufficiency of evidence to take case 
to jury generally see supra § 891. 


72. In re Hinde’s Estate, 254 P. 
561, 200 Cal. 710; In re Soberanes’ Es- 
tate, 189 P. 103, 182 Cal: 525° Iniire 
Ross’ Estate, 159 P. 603, 173 Cal. 178; 
In re Donovan’s Hstate, 299 P. 816, 
114 Cal.App. 228; In re Gallo’s Es- 
tate, 214 P. 426, 61 Cal.App. 163. 


[a] For example, testimony in fa- 
vor of the contestant is binding on 
the court on a motion for nonsuit. 
In re Soberanes’ Estate, 189 P. 103, 
182 Cal. 525. 


73. In re Ross’ Estate, 159 P. 603, 
173 Cal. 178; In re Gallo’s Estate, 214 
P. 496, 61 Cal.App. 163; In re Daly’s 
Estate, 114 P. 787, 15 Cal.App. 329. 


[a] No conflict of evidence pcssi- 
ble.—On a motion for a nonsuit on a 
will contest, no question of conflicting 
evidence can arise, for the facts 
which appear to have been proved by 
the evidence must be assumed to be 
true, and if, so viewing the evidence, 
there appear sufficient facts to make 
out a prima facie case in favor of 
contestant, the court has no right to 
take the case from the jury, even if 
there is an abundance of evidence 
tending to sustain the will or disprove 
the facts established in favor of con- 
testant. In re Daly’s Estate, 114 P. 
787, 15 Cal.App. 329. 


74. Estate of Arnold, 82 P. 252, 147 
Cal. 583; In re Donovan’s Estate, 299 
P. 816, 114 Cal.App. 228; In re Maes- 
cher’s Estate, 248 P. 537, 78 Cal.App. 
189; In re Gallo’s Estate, 214 P. 496, 
61 Cal.App. 163; In re Daly’s Estate, 
114 P. 787, 15 Cal.App. 329. 


75. Inre Flint’s Hstate, 177 P. 451, 
£79, Cal. 552: 
76. In re Ivey’s Estate, 271 P. 559, 


94 Cal.App. 576. 
77. Inre Ivey’s Estate, supra. 
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the result is a determination that there is no evi- 
dence of sufficient substantiality to support a ver- 
dict in favor of the contestant,’* and if, after ap- 
plication of such rules, any substantial evidence re- 
mains for the contestant a motion for nonsuit should 
be denied,*® although a motion for a nonsuit should 
be granted where the evidence is such that the trial 
court would have to set aside a verdict for the con- 
testant,®° as where the contestant failed to make out 
a prima facie case.*4 


In jurisdictions where provision is made for trial 
of separate issues involving different grounds of 
‘contest,** a motion for nonsuit may be directed to 
only one of two or more grounds of contest and may 
be granted as to one and denied as to another,®* and, 
where the evidence in support of specified issues is 
insufficient, a nonsuit should be granted as to such 
issues,** or, more properly speaking, such issues 
should be withdrawn from the jury.*° A motion for 
nonsuit on the issue of undue influence should be 
granted where, prior to the presentation of the mo- 
tion, no evidence sufficient to show undue influence 
has been submitted,®® and where, on an issue of un- 
due influence, the evidence is such that a verdict for 
the contestant would have to be set aside an order 
of nonsuit is justified.£7 Where the evidence of tes- 
tamentary incapacity would be insufficient to sup- 
port a verdict for the contestant, a motion for non- 
suit as to such issue should be granted,®* although 


WILLS 


[§§ 925-926 


where there is sufficient evidence to support a ver-. 


dict of testamentary incapacity a motion for non- 
suit as to such issue should be denied.8® A motion 
for nonsuit on the issue of execution of a will is 
properly granted where there is no evidence sufii- 
cient to raise a conflict. 


Necessity of motion. It has been held that a non- 
suit should not be granted except upon motion there- 
for,®! although in a case where all the evidence has 
been submitted and is wholly insufficient to support 
a verdict for the contestant, the court’s refusal, sua 
sponte, to submit the case to the jury is not reversi- 
ble error.®? 


Sufficiency of motion. A motion for dismissal and 
nonsuit in a will contest should indicate the grounds 
of the motion sufficiently to show the questions of 
law that take the case from the jury.%? 


On failure of successive juries to agree it has been 
held that the surrogate may dismiss objections and 
admit the will to probate.®* 


[§ 926] q. Direction of Verdict—(1) In General. 
The general rule is that on the trial of will eon- 
tests before a jury the court has the same power to 
direct a verdict as in other actions, subject likewise 
to the same limitations,®® and this is so, in a proper 
ease, notwithstanding it is provided by statute that 
the issue as to the validity of a will should be tried 
by a jury.2° Any party to a will contest may ask 


78, In re Bemmerly’s Estate, 294 
P) 338, 110 Cal. App. 550: 


79. In re Newhall’s Estate, 214 P. 
231, 190 Cal. 709, 28 A.L.R. 778; In re 
LS Estate, 114 P. 787, 15 Cal.App. 

9. 


80. In re Presho’s Estate, 238 P. 
944, 196 Cal. 6389; In re Donovan’s Es- 
tate, 299 P. 816, 114 Cal.App. 228; Da- 
vis v. Blount, 73 S.H. 398, 137 Ga. 209; 
In re Bryan’s Estate, (Utah) 25 P. 
(2d) 602. 


[a] Nuncupative will.—Where, in 
proceedings to probate a nuncupative 
will, the evidence demanded a finding 
that, while decedent had a testamen- 
tary inclination, there was no design 
that any words spoken by him should 
by themselves operate as a testamen- 
tary disposition of his property, but 
that it was his intention that the will 
which he desired to make should be 
a written will, there was no error in 
granting a nonsuit. Davis v. Blount, 
Tom ookiwoos, Lor Ga, 209! 


81. In re McDonnell’s Estate, 293 
P. 651, 109 Cal.App. 577. 


e@. See supra § 854. 


83. See In re Lenci’s BPstate, 288 P. 
841, 106 Cal.App. 171 (motion denied 
as to testamentary incapacity and 
granted as to undue influence). 


84. In re Burns’ Estate, 1 P.(2d) 
995, 115 Cal.App. 408; In re Hewitt’s 
Estate, 218 P. 778, 638 Cal.App. 440. 


85. In re Hewitt’s Hstate, supra. 


86. In re Lenci’s Hstate, 288 P. 
841, 106 Cal.App. 171. 


87. In re McDonnell’s Hstate, 293 
P. 651, 109 Cal.App. 577; In re Bleil’s 
Estate, 273 P. 1088, 96 Cal.App. 283. 


{a] Evidence held sufficient to jus- 
tify granting a nonsuit on the issue 
of undue influence. In re Donovan’s 
Estate, 299 P. 816, 114 Cal.App. 228. 


gs. In re Casassa’s Hstate, 276 P. 


366, 98 Cal.App. 97. 


89. In re Lenci’s Estate, 288 P. 841, 
106 Cal. App. 171. 


90. In re Malvasi’s Estate, 273 P. 
1097, 76 Cal.App. 204. 


91. In re Higgins’ Estate, 104 P. 6, 
156 Cal. 257. 


[a] Tilustration.—The court has 
no authority to grant a nonsuit ex- 
cept in the cases specified in Code 
Civ. Proc. § 581, which does not in- 
clude the withdrawal from the jury 
of an issue of undue influence and 
granting of a nonsuit without motion, 
in a will contest, for alleged lack of 
sufficient evidence to support it. In 
re Higgins’ Estate, 104 P. 6, 156 Cal. 
257, 

[b] Withdrawal of issue of undue 
influence in a will contest from the 
jury, at the close of the evidence, was 
equivalent to an order granting a non- 
suit as to one of the causes of action. 
In re Higgins’ Estate, 104 P. 6, 156 
(ORBE E26 


92. In re Higgins’ Hstate, supra. 


93. In re Bryan’s Hstate, (Utah) 
26 P.(2d) 602. 


94. In re Hoh’s Estate, 265 N.Y.S. 
408, 147 Misc. 498, 


95. Colo.—In re Carey’s Estate, 136 
Perio y 6), Color (ia bi Tsk AWN Se 
927, Ann.Cas.1915B 951; Miller v. 
Weston, 138 P. 424, 25 Colo.App. 231 
[aff 189 P. 610, 67 Colo. 534]. 


D.C.—Olmstead v. Webb, 5 App.D.C. 
38; Matter of McLane, 21 D.C. 554. 


Ill.—Hesterberg v. Clark, 46 N.E. 
734, 166 Ill. 241, 567 Am:S'R. 135; .2 
Prob.Rep.Ann. 148; Purdy v. Hall, 25 
N.E. 645, 134 Ill. 298; Gallagher v. 
Kilkeary, 29 Ill.App. 415. ¢ 


Ind.—Staser v. Hogan, 21 N.E. 911, 
22 N.E. 990, 120 Ind. 207. 


Ky.—Wills v. Tanner, 39 S.W. 422, 


LOMK ye oe. 


Mich.—Baldwin v. Robinson, 53 N. 
W. 5381, 93 Mich, 438. 


Mo.—Cash y. Lust, 44 S.W. 724, 142 
Mo. 630, 64 Am.S.R. 576; Gordon v. 
Burris, 43 S.W. 642, 141 Mo. 602; Me- 
Fadin v. Catron, 38 S.W. 932, 39 S.W. 
771, 188 Mo. 197; Jackson y. Hardin, 
83 Mo. 175. 


N.Y.—Katz v. Schnaier, 34 N.Y.S. 
315, 87 Hun 343; Hawke v. Hawke, 
31 N.Y.S. 968, 82 Hun 439 [aff 41 N.B. 
89, 146 N.Y. 366]; McKinley v. Lamb, 
64 Barb. 199. 


Ohio.—Wagner v. 
705, 44 Ohio St. 59. 


Pa.—Herster v. Herster, 11 A. 410, 
126 Paws6i2; 


S.C.—Bauskett v. Keitt, 22 S.C. 187. 


“In a will contest, as in ordinary 
civil actions, the court may direct a 
verdict when the facts require it.” In 
re Carey’s Estate, 136 P. 1175, 1179, 
56 Colo. 77, 51 L.R.A.N.S. 927, Ann. 
Cas.1915B 951. 


96. In re Shell’s HMstate, 63 P. 413, 
28 Colo. 167, 89 Am.S.R. 181, 53 L.R. 
A. 387, 6 Prob.Rep.Ann. 293; Grantz 
v. Grantz, 145 N.E. 398, 314 Ill. 243; 
Geiger v. Geiger, 93 N.E. 314, 247 Ill. 
629; Thompson v. Bennett, 62 N.E. 
321, 194 Ill. 57; In re Eno’s Will, 187 
N.Y.S. 756, 196 App.Div. 131; Haugh- 
ian v. Conlan, 83 N.Y.S. 830, 86 App. 
Div. 290; Hawke v. Hawke, 31 N.Y. 
S. 968, 82 Hun 439 [aff 41 N.E. 89, 146 
N.Y. 366]; In re Huber’s Will, 170 N. 
Y.S. 901, 103 Mist. 599 [aff 175 N.Y. 
S. 906, 188 App.Div. 882]. 


[a] On disagreement of jury.—In 
a will contest, involving only the is- 
sues of undue influence and fraud, in 
which the proponent moved for a di- 
rected verdict, and in which the cir- 
cumstances justified the inference 
that the will was free from undue in- 


Ziegler, 4 N.E. 


For later cases, developments and changes in the law see Annotaticens, same title and section number. 


fluence, it was proper for the surro- 
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§§ 926-928] 


for direction of verdict.®7 It has been held that the 
court is not bound to rule on a motion for a directed 
verdict until after all the evidence for both parties 
has been presented,®® and that, where the proponent 
has presented his formal evidence of due execution 
and testamentary capacity, and the contestant has 
presented evidence of undue influence and rested, 
and then the proponent without offering evidence in 
rebuttal moves for direetion of a verdict in his fa- 
vor, the motion made at this stage of the proceed- 
ings is addressed to the discretion of the court and 
refusal thereof is not a subject of exception.®® 


[§ 927] (2) Consideration and Determination— 
(a) In General. The general rules as to considera- 
tion and determination of a motion for directed ver- 
dict? control with respect to the granting? or denial? 
of a motion for a directed verdict in a will contest, 
and as to consideration of the evidence on such mo- 
tion,* the party resisting the motion being entitled to 
the benefit of all the evidence in the case considered 
in the aspect most favorable to him,® together with 
all reasonable inferences in his favor,® and to have 
his evidence accepted as true,” and where there is any 
evidence fairly tending to prove the issue, although 
it may be opposed by a greater weight of the testi- 
mony, the question should be submitted to the jury.® 
In other words, if there is any evidence tending to 
sustain. the bill, the trial court cannot on such a mo- 
tion weigh the evidence to determine its preponder- 
ance,® as the court is not permitted to weigh the evi- 
dence beyond the determination of the required min- 
imum,!° and where the evidence is conflicting the 


court properly refuses to direct a verdict in favor 
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of either the proponent or the contestant.‘t Where 
the evidence is insufficient as to one issue and suffi- 
cient as to another, the court may direct a verdict 
upon the first issue and send the other issue to the 
jury.2? 

Rules of court. 
where inconsistent with an applicable rule of cour 


Intervener. Where the facts show that one in- 
tervening in a will contest has been barred by lm- 
itations, a peremptory charge as to such intervener 
is proper.14 


Where contestants have no interest in estate under 
the issues, a peremptory charge as to such contest- 
ants is proper.?® 


[§ 928] (b) Direction for Proponent or Con- 
testee. The test of whether a verdict should be di- 
rected for the proponent in a will contest is whether 
there is evidence which, with all its reasonable infer- 
ences taken in the aspect most favorable to the 
contestant, may be said to be sufficient in law to sup- 
port the cause of action,+® and a will contestee’s 
right to a peremptory instruction depends solely on 
the contestant’s evidence unless the contestee’s evi- 
dence supplies insufficiency in that of the contest- 
ant.17 The court may direct a verdict for the pro- 
ponent on the testimony of the attesting witnesses 
where the contestant puts in no evidence to support 
his grounds of contest.1® The motion may and should 
be granted where the evidence, considered in the 
light of the above rules,!® is sufficient to support the 
will and insufficient to support the grounds of con- 
test,2° or to support a verdict or judgment for the 


The motion may not be granted 
t.13 


gate, under Civ. Pract. Act § 457a, to 
direct a verdict for proponent and ad- 
mit the will to probate, notwithstand- 
ing inability of the jury to agree on 
such issues. In re Price’s Estate, 194 


N.Y.S. 842, 119 Mise. 19 [aff 197 N. 
YViSr 778): 
97. In re Vetter’s Will, 158 N.Y.S. 


450, 95 Misc. 63 


98. Huebel v. Baldwin, 119 A. 639, 
45 R.I. 40. 


99. Huebel v. Baldwin, supra. 
1. See Trial §§ 431-452. 


Sufficiency of evidence to go to ju- 
ry in general see supra § 891. 


8. Colo.—In re Shell’s Estate, 63 
P. 413, 28 Colo. 167, 89 Am.S.R. 181, 
53 L.R.A. 387, 6 Prob.Rep.Ann. 293. 


D.C.—-Kultz v. Jaeger, 29 App.D.C. 
300; Matter of McLane, 21 D.C. 554. 


Ill.—Elston v. Montgomery, 90 N.E. 
3,242 M9, 348, 26 DRAINS. 1420; 
Thompson v. Bennett, 62 N.E. 321, 194 
Tll. 57; Huggins v. Drury, 61 N.E. 
652, 192 Ill. 528. 


Ind.—Westfall v. Wait, 73 
1089, 165 Ind. 353, 6 Ann.Cas. 788. 


Mich.—Gustafson v. Eger, 85 N.W. 
1082, 126 Mich. 454. 


Mo.—Hamon v. Hamon, 79 S.W. 422, 
180 Mo. 685; Sehr v. Lindemann, 54 
S.W. 537, 153 Mo. 276; Gordon v. Bur- 
ris, 43 S.W. 642, 141 Mo. 602; Mc- 
Fadin v. Catron, 38 S.W. 932, 39 S.W. 
@I1) 138 Mo. 197. 

N.Y.—Hawke v. Hawke, 31 N.Y.S. 
968, 82 Hun 439 [aff 41 N.E. 89, 146 
N.Y. 366]. 

Ohio.—Sears v. Sears, 82 N.E. 1067, 
77 Ohio St. 104, 17 L.R.A.N.S. 353, 11 
Ann.Cas. 1008; Wagner v. Ziegler, 4 
N.E. 705, 44 Ohio St. 59. 


N.E. 


Pa.—Roberts v. Clemens, 51 A. 758, 
202 Pa. 198; Barbey v. Boardman, 51 
A.-756, 202 Pa. 185. 


Va.—Meade v. Meade, 69 S.E. 
111 Va. 451. 


3. Ill.—Godfrey v. Phillips, 71 N.E. 
19, 209 Ill. 584; Purdy v. Hall, 25 N. 
BE. 645, 134 Ill. 298; Gallagher v. Kil- 
keary, 29 Ill.App. 415. 


Towa.—Phillips v. Phillips, 61 N.W. 
1071, 93 Iowa 615. 


Md.—Townshend v. Townshend, 7 
Gill 10. 


Mich.—Baldwin v. Robinson, 53 N. 
W. 531, 93 Mich. 438. 


N.Y.—Philips v. Philips, 78 N.Y.S. 
1001, 77 App.Div; 113 [aff 72 N.E. 1149, 
179 N.Y. 535): 

N.C.—In re Snow’s Will, 38 S.E. 295, 
128 N.C. 100. 


Vt.—In re Claflin’s Will, 50 A. 815, 
dy Vila Lae Roe ATMOS ve 200 oR0 (ee LO Ds 
Rep.Ann. 7. 


4 Miles v. Long, 174 N.E. 836, 342 
Ill. 589; Flanigon v. Smith, 169 N.E. 
767, 337 Ill. 572; Donnan vy. Donnan, 
99 N.E. 931, 256 Ill. 244; Geiger v. 
Geiger, 93 N.E. 314, 247 Ill. 629; Beck- 
mann v. Beckmann, (Mo.) 52 S.W. 
(2d) 818. 


5. Brownlie v. Brownlie, 183 N.E. 


330, 


613, 351 Ill. 72; Miles v. Long, 174 
N.E. 836, 842 Ill. 589; Flanigon v. 
Smith) 9169 TN. By v767, 0834 Tl 6725 


Lloyd v. Rush, 113 N.E. 122, 273 Ill. 
489; In re Shields’ Hstate, 200 N.W. 
219, 198 Iowa 686; Kammann y. Kam- 
mann, 6 Ohio App. 455 [error dism 
118 N.E. 10838, 96 Ohio St. 600]. 


6. Miles v. Long, 174 N.E. 836, 342 
Ill. 589; Flanigon v. Smith, 169 N.B. 
767, 8387 Ill. 111; Kammann v. Kam- 


mann, 6 Ohio App. 455 [error dism 
118 N.E. 1083, 96 Ohio St. 600]. 


7. Beckmann v. Beckmann, (Mo.) 
52 S.W.(2d). 818. 


[a] Bven when contradicted.—A 
will contest is a law case, and the con- 
testants, on defendants’ motion for a 
directed verdict, are entitled not only 
to the full force of all their uncontra- 
dicted testimony, but to consideration 
of their contradicted evidence as true. 
Beckmann v. Beckmann, (Mo.) 52 S. 
W.(2d) 818. 

8. Miles v. Long, 174 N.B. 836, 342 
Til. 589. 


9. Peters v. Fekete, 160 N.E. 594, 
a29 Ill. 268. 


10. Kammann v. Kammann, 6 Ohio 
App. 455 [error dism 118 N.E. 1083, 
96 Ohio St. 600]. 


11. Dial v. Welker, 159 N.E. 286, 
328 Ill. 56. 


12. Wilburn v. Whitmire, 85 S.E. 
435, Ode SiG 2875 


13. Taylor v. Creeley, 152 N.B. 3, 
257 Mass. 21. 


14. Leatherwood v. Stephens, 
(Tex.Commn. App.) 24 S.W.(2d) 819 
[aff (Civ.App.) 13 S.W.(2d) 726]. 


15. Leatherwood v. Stephens, su- 
pra. 


16. -Greenlees vy. Allen, 
121, 341 Tll. 262. 


17. Bodine v. Bodine, 44 S.W.(2d) 
840, 241 Ky. 706. 

18. Kersey v. Lovell, 132 N.E. 763, 
29 9M Git. 

19. See supra text and notes 16-18, 


20. Cal.—In re Relph’s Estate, 221 
P. 361, 192 Cal. 451; In re Stone’s Bs= 
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contestant,?? or where, after the proponent has es- 
tablished a prima facie case of the validity of the 
will, the contestant offers no proof to overcome such 
case,?? or to support his ground of contest,?* and 
the same rules apply as to granting a motion for di- 
rection of a verdict or peremptory instruction on, or 
withdrawal of, a particular issue;?4 the motion is 
properly denied where the evidence is sufficient to 
support the grounds of contest,?° and sufficient to 


go to the jury,?° or is insufficient 


tate, 164 P. 643, 174 Cal. 778. 


Conn.—Downey v. Guilfoile, 107 A. 
562, 93 Conn. 630. 


Ga.—Pacetti v. Rowlinski, 150 S.R. 
910, 169 Ga. 602; Cook v. Washington, 
143 S.E. 409, 166 Ga. 329; Connell v. 
Barrett, 129 S.E. 98, 160 Ga. 848. 


Oe el emma re Kalua, 23 Hawaii 
oF 


Ill—Long v. Brink, 187 N.E. 508, 
ope Lil 549°  Lieyd v. Rush, 113 N. 
HB. 122, 273 Il. 489. 


Iowa.—In re Paczoch’s Estate, 211 
N.W. 500, 202 Iowa 849; In re Koll’s 
Estate, 206 N.W. 40, 200 Iowa 1122; 
Seamans v. Gallup, 190 N.W. SOD eL OO: 
Iowa 540. 


Ky.—Dossenbach vy. Reidhar’s x’x, 
53 S.W.(2a) 731, 245 Ky. 449; Gam- 
bill’s Adm’r v. Gambill, 33 S.W.(2d) 
325, 236 Ky. 491. 


Mich.—Phelps v. Beard, 176 
406, 209 Mich. 266. 


Mo.—Goedecke v. Linghorst, 213 S. 
W. 43, 278 Mo. 504; Sanford v. Hol- 
land, 207 S.W. 818, 276 Mo. 457. 


Neb.—In re Slattery’s Estate, 
N.W. 597. 


N.Y.—In re Stern’s Estate, 244 N. 
Y.S. 250, 137 Misc. 668 [aff 256 N.Y.S. 
54, 2385 ‘App. Div. 60, aff 185 N.E. 762, 
261 N.Y. 617]; In re Huber’s Will, 170 
ING ease OEE 103 Mise. 599 [aff 175 N. 
Y.S. 906, 188 App.Div. 882]. 


Ohio.—Morris v. Osborne, 27 Ohio 
(Oh ON, GIS 


S.D.—Tobin v. Nordness, 197 N.W. 
783, 47 S.D. 255. 


Tex.—Houston vy. Holmes, (Civ. 
App.) 262 S.W. 849; Berryhill v. Ber- 
ryhill, (Civ.App.) 193 S.W. 218 [error 
refused]. 


21. Cal.—In re Withington’s Es- 
tate, 279) Pl 196, 280 P. 152,999 Cal: 
App. 617. 


Colo.—Miller v. Weston, 138 P. 424, 
25 Colo.App. 231 [aff 189 P. 610, 67 
Colo. 534]. 


Ill.— Greenlees vy. Allen, 
120, 341 Li. 262- 


Iowa.—In re Leggett’s Will, 190 N. 
W. 135; In re Fousek’s Hstate, 175 N. 
W. 29, 188 Iowa 700; Sevening v. 
Smith, 133 N.W. 1081, 153 Iowa 639. 


Neb.—In re Bayer’s Estate, 227 N. 
W. 928, 930, 119 Neb. 191; In re La- 
flin’s Estate, 187 N.W. 885, 886, 108 
Neb. 298. 


N.Y.—In re Duval’s Estate, 259 N. 
Y.S. 213, 144 Misc. 603 [aff 263 N.Y.S. 
935, 238 App.Div. 838]. 


[a] Direction of verdict for de- 
fendant in will contest is proper 
where the evidence does no more than 
recite a suspicion of undue influence 
and testamentary incapacity, the 
only grounds of contest. Green v. 
Isaacs, 198 S.W. 714, 178 Ky. 258. 


22. Butcher v. Butcher, 122 P. 397, 


N.W. 


249 
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For later cases, 
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21 Colo.App. 416; Couch v. Wood, 119 
S.E. 691, 156 Ga. 626; Field v. Brant- 
ley, 77 S:E. 559,189 Ga. 4874") Mlani- 
gon v-e smith, 169) IN. 76%, poo Lille 
572; Elston v. Montgomery, 90 N.E. 
3, 242 Ill. 348, 26 L.R.A.N.S. 420. 


[a] Due execution.—Butcher v. 
Butcher, 122 P. 397, 21 Colo.App. 416. 


23. Albee v. Osgood, 105 A. 1, 79 
N.H. 89. 
[a] Undue infiluence.—Albee  v. 


Osgood, 105 A. 1, 79 N.H. 89. 


24. Cal.—In re Fleming’s Estate, 
251° P. 6387, 199 Cal. 750% In re Hollo- 
way’s Hstate, 235 P. 1012, 195 Cal. 
411; — Insre Burns’ Hstate; 1 P3220) 
995, 115 Cal. 408. 


Kan.—Singer vy. Taylor, 133 P. 841, 
90 Kan. 285. 


Raison v. Raison, 146 S.W. 


K 
400, 148 Ky. 116. 


Md.—Mecutchen v. Gigous, 132 A. 
425, 150 Md. 79; Griffith v. Benzinger, 
125) Ac. 512, 144 Md: 575; Conrades =v. 
Heller, 87 A. 28, 119 Md. 448. 


Mich.—In re Barlum’s Hstate, 215 
N.W. 299, 240 Mich. 393; In re Bailey, 
181 N.W. 969, 213 Mich. 344. 


Mo.—Patton v. Shelton, 40 S.W.(2da) 
706, 328 Mo. 631; Spurr v. Spurr, 226 
S.W. 35, 285 Mo. 163. 


[a] Execution of will.—Griffith v. 
Benzinger, 125 A, 512, 144 Md. 575. 


[b] Fraud.—Conrades Heller, 
87 A. 28, 119 Md. 448. 


[ec] Imsane delusion.—In re Bar- 
ae Estate, 215 N.W. 299, 240 Mich. 
393. 


[d] Testamentary incapacity.—In 
re’ Burns? Hstate, ll “Pr@d) 995, 115 
Cal.App. 408; Raison v. Raison, 146 
S.W. 400, 148 Ky. 116; Mecutchen v. 
Gigous, 132 A. 425, 150 Md. 79; Con- 
rades v. Heller, 87 A. 28, 119 Md. 448. 


[e] Undue influence.—In re Flem- 
ing’s Hstate, 251 P. 637, 199 Cal. 750; 
See v. Taylor, 133 P. 841, 90 Kan. 


25. In re Witt’s Estate, 245 P. 197, 
198 Cal. 407; Flanigon v. Smith, 169 
N.E. 767, 337 Ill. 572; Peters v. Reke- 
te, 160 N.B. 594, 329 Tl. 268; Parsons 
v. Wass, 16 Ohio Cir.Ct.N.S. 404. 


[a] For example, a motion for a 
directed verdict in a will contest 
raises the question whether evidence 
exists to prove the allegations of the 
pill, and, if so, motion should be over- 
ruled. Flanigon v. Smith, 169 N.E. 
Ges Beh UN Bie 


26. Ark.—Morris v. Raymond, 201 
S.W. 116, 182 Ark. 449. 


Mo.—Grundmann y. Wilde, 164 S.W. 
200, 255 Mo. 109. 


N.Y.—In re Kindberg’s Will, 100 N. 
E. 789, 207 N.Y. 220. 


Ohio.—Minnick vy. Cockley, 
E. 59, 103 Ohio St. 675; 
Clark, 8 Ohio App. 


Vv. 


136 N. 
McFarland v. 
326 [aff 124 NE. 
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will,27 or where the pleadings and evidence raise an 
issue of fact as to whether the will offered has been 
revoked,?* and the same rules apply as to denying 
a motion for direction of verdict or peremptory in- 
struction on a particular issue.?° 


[§ 929] (c) Direction for Contestant. 
of verdict for contestant is error where the propo- 
nent has made a prima facie case and the contestant 
has offered no evidence in rebuttal,?° or where the 
evidence in favor of the contestee is sufficient to raise 


Direction 


164, 99 Ohio St. 100]; Kammann v. 
Kammann, 6 Ohio App. 455 [error 
dism 118 N.E. 1083, 96 Ohio St. 600]. 


Ne ee ea v. Humphrey, 105 A. 


[a] For example (1) refusing a di- 
rected verdict in a will contest is not 
erroneous where there was conceded- 
ly sufficient testimony to go to the 
jury regarding the testator’s mental 
incapacity. Morris v. Raymond, 201 
S.W. 116, 132 Ark. 449. (2) The evi- 
dence with reference to testamentary 
capacity and undue influence being of 
such character that different minds 
might reach different conclusions, it 
was error to direct verdict sustaining 
will. Jones v. Humphrey, (R.I.) 105 
A. 392. (3) In a will contest by the 
daughter of the testatrix, the evi- 
dence was held to make a question for 
the jury as to the exercise of undue 
influence by a son, and it was error to 
grant a peremptory instruction to re- 
turn a verdict establishing the will. 
Grundmann v. Wilde, 164 S.W. 200, 
255 Mo. 109. 


27. Rayl v. Golfinopulos, (Mo.) 233 
S.W. 1069. 


[a] Where proponents of will fail- 
ed to make out prima facie case of 
mental capacity, they were not enti- 
tled to a peremptory instruction, 
whether or not the contestant pro- 
duced evidence of incapacity. Rayl 
v. Golfinopulos, (Mo.) 233 S.W. 1069. 


28. Ellis v. O’Neal, 165 S.E. 751, 
175 Ga. 652. 


[a] By unattested alterations.— 
Where the pleadings and evidence 
raised a fact issue as to whether the 
writing sought to be propounded had 
been revoked by unattested altera- 
tions, the court improperly directed a 
verdict for the propounder. Ellis v. 
O’Neal, 165 S.E. 751, 175 Ga. 652. 


29. In re Babcock’s Estate, 227 P. 
657, 67 Cal.App. 309; Russell v. ee 
sell’s Hx’x, 25 SiW.(2d) 54, 233° ky. 
105; Mecutchen v. Gigous, 132 ns a 


ape Md. 79; Fitch v. Fitch, 144 N.E 
79, 249 Mass. 550. 
[a] Testamentary capacity.—In re 


Babcock’s Estate, 227 P. 657, 67 Cal. 
App. 309; Russell v. Russell’s Ex’x, 
25 S.W. (24) 54, 233 Ky. 105. 


[a] Undue influence.—Mecutchen 
v. Gigous, 132 A. 425) 150. Md: 798 
ee v. Fitch, 144 N.E. 379, 249 Mass. 
550. 


30. Wells v. Thompson, 78 S.B. 
823, 140 ‘Ga. 119, 47> Le RVACN:Ss W222) 
Ann.Cas.1914C 898. 


[a] Where proponent proved due 
Suscubion of an instrument offered for 
probate, and the testamentary capac- 
ity of the alleged testatrix at the 
time of execution, and there was no 
evidence adduced for the contestant, 
the court erred in directing a verdict 
for the latter. Wells v. Thompson, 
78 S.E. 823, 140 Ga. 119, 47 L.R.A.N.S. 
722, Ann. Cas.1914C 898. 


developinents and changes in the law see Annotations, same title and section number. 
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an issue for the jury,*! and the court is not requir- 
ed to direct a verdict against the will by testimony 
merely raising a doubt as to its validity,®? although 
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a verdict.?§ 


where the evidence is clearly insufficient to establish 


the validity of the will a verdict may properly be 
directed against it,?* as where there is no sufficient 
evidence to show testamentary capacity,** or to show 


due execution.®> 


31. Tackett v. Tackett, 
336, 204 Ky. 831. 


[a] Some evidence against for- 
gery.—In a will contest, the court 
erred in peremptorily instructing the 
jury to return a verdict that the pa- 
per was a forgery and not will, where 
there was some slight evidence to the 
contrary. Tackett v. Tackett, 265 S. 
W. 336, 204 Ky. 831. 


32. Carlson y. Lafgran, 
555, 250 Mo. 527. 


{a] TIllustration.—Doubts of one 
of the subscribing witnesses as to the 
sanity of the testator and failure by 
him to remember a request to attest 
the will do not require the court to 
direct a verdict against the will, 
where there is direct evidence of all 
the facts required to prima facie en- 
title the will to probate, the case un- 
der such circumstances being for the 
jury. Carlson v. Lafgran, 157 S.W. 
555, 250 Mo. 527. 


33. Wood v. Wood, 44 S.W.(2d) 
539, 241 Ky. 506. See, also, Hewitt v. 
Hewitt, 5 Redf.Surr. (N.Y.) 271 (hold- 
ing it proper to reject probate upon 
inspection without introduction of any 
formal proof where will is shown not 
to be properly executed). 


[a] In proceedings to probate lost 
will, the trial court properly directed 
a verdict against the proponent where 
the only proof of the substance of 
the will was the testator’s declara- 
tions. Wood v. Wood, 44 S.W.(2d) 
539, 241 Ky. 506. 


34. Bensberg v. Washington Uni- 
versity, 158 S.W. 330, 251 Mo. 641; 
ee v. Murphy, (Mo.App.) 231 S. 
W. 64 


[a] For example, in will contests, 
the courts may give a peremptory in- 
struction against the will when there 
is no substantial evidence to sustain 
the issue of mental capacity to make 


265 S.W. 


157 S.Ww. 


a will. Carroll v. Murphy, (Mo.App.) 
231 S.W. 642. 
[b] Failure to present prima fa- 


cie case.—On the issue of the testa- 
tor’s mental capacity, the~- court 
should direct a verdict rejecting the 
will if the proponent does not dis- 
charge the burden of making out a 
prima facie case. Bensberg v. Wash- 
ington University, 158 S.W. 330, 251 
Mo. 641. 


35, Craney v. Todd, 175 N.B. 136, 
92 Ind.App. 290; Schubert v. Christ- 
man, 16 Ohio App. 432; Herbster v. 
Pincombe, 10 Ohio App. 322; Kveton 
v. Keding, (Tex.Civ.App.) 286 S.W. 
673. 


36. Anderson v. Wall, 103 S.E. 562, 
114 SiC. 275. 


{a] For example, in a will contest, 
where the proponents asked the pre- 
siding judge to direct a verdict in 
favor of the will, which the court re- 
fused, stating, “T will send the case 
to the jury,’ such statement was 
merely a refusal to direct verdict for 
the proponent, and did not preclude 
the contestants from moving for a 
directed verdict. Anderson v. Wall, 
103 S.H. 562, 114 S.C. 275. 


{ 


the jury.*$ 


87. See Trial § 599. 


38. Ala. Gaither v. Phillips, 75 So. 
295, 199 Ala. 689; Woodroof v. Hund- 
ley, 82 So. 570, 133 Ala. 395. 


Conn.—Sturdevant’s Appeal, 
70, UL Conn. 392. 


Ill.—Green v. 
145 Ill. 264. 


Ky.—Bramel v. Bramel, 39 S.W. 520, 
101 Ky. 64, 18 Ky.L. 1074; Murphy’s 
DDp.< nie Murphy, 65 S.W. 165, 23 Ky.L. 
1460. 


42 A. 


Green, 33 N.E. 941, 


Miss.—Tucker vy. Whitehead, 59 
Miss. 594. 
[a] Instructions held misleading. 


—(1) To find for the contestant if, 
from the evidence, it is as reasonable 
to believe that the will was improp- 
erly executed as that it was properly 
executed. Woodroof v. Hundley, 32 
Sov 57/0; £38 Alain3$950) (2) "That proof 
of incompetency or undue influence 
must be positive, as distinguished 
from circumstantial. Reichenbach v. 
Ruddach, 18 A. 432, 127 Pa. 564. (3) 
That, to establish undue influence 
over the testatrix,.it was unneces- 
sary to show that the beneficiaries 
purposely sought to acquire such in- 
fluence, being inconsistent with other 
proper instructions. In re Bright’s 
Estate, 300 P. 229, 89 Mont. 394. (4) 
On an issue devisavit vel non, under 
a statutory provision requiring the 
jury to determine what part and how 
much of the document is the last will, 
that, if any item of the paper did not 
represent the testator’s intention, the 
will as a whole was not his true and 
last will. Gay v. Gay, 83 S.E. 75, 74 
W.Va. 800. (5) That the jury should 
return a verdict sustaining the will 
unless plaintiffs had proved by the 
greater weight of evidence that the 
execution of the will was procured 
through fraud and undue influence, 
exerted over the mind of the testatrix 
by the beneficiary at the time of its 
execution, being adapted to impress 
the jury that contestant must prove 
not only undue influence, but also de- 
ception. Smith v. Williams, (Mo.) 221 
S.W. 360. (6) Modification of a re- 
quested charge as to the right to make 
a will excluding wife and children, 
by adding that it must not be done 
in fraud of another or in fraud of the 
wife and children, as permitting the 
jury to infer that a fraud practiced 
by the testator on his wife would 
invalidate the _ will. Awtrey v. 
Wood, 101 S.E. 920, 143° S:G) 3092 C7) 
Speaking of undue influence as “ex- 
ercised” at or about the time of exe- 
cution. Dudderar v. Dudderar, 82 A. 
453, 116 Md. 605. (8) That, if the 
jury found the will was executed on 
some other day prior to the time when 
the testatrix left a certain place, 
whether on that particular day or not, 
it was her will just the same, as in- 
dicating that the time of the will was 
immaterial. Connery v. Connery, 132 
N.W. 448, 166° Mich, “601... (9): That 
surviving brother and sister are nat- 
ural objects of the testator’s bounty, 
where others exist who also come un- 
der that term. Sturdevant’s Appeal, 
42 A. 70, 71 Conn. 302. (10) That the 
fact that the proponent and decedent 
were married is not of itself undue 
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[§ 930] 9. Instructions*—a. In General. 
civil actions generally,?’ instructions should be in- 
telligible and so clear as not to confuse or mislead 
They must not invade the province of 
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Court’s refusal to direct verdict for proponent 
does not preclude the contestant from moving for 


As in 


influence, under evidence showing en- 
feebled condition of the testator, in- 
ducements and threats causing the 
marriage, and the probable motive of 
the proponent. In re Paisley’s Hstate, 
1354) IN.AWi S436, 29 lle Neb. r39: (11) 
Where the proponents of a will con- 
tested as unnatural had performed 
services for the testator both before 
and after its execution, that this is 
not a collection suit. In re Clogston’s 
Estate, 106 A. 594, 93 Vt. 46. (12) 
That it is of no importance what the 
probate judge did in probating the 
will, and that the jury are not to be 
influenced thereby. Walsh v. Walsh, 
Ls Ohio” Cir; CuNes = ioilwesGhsye eros 
ponent’s requested charge on the au- 
thority of the jury. Hall v. Burpee, 
168 S.H. 39, 176 Ga. 270. (14) As to 
what facts constitute a person a sub- 
scribing witness. Beeks v. Odom, 7S. 
W.. 702, 27.0) Mex. 133.) (5) Onvdeluq 
sions. Shorb v. Brubaker, 94 Ind. 
165. (16) Referring to a disease by 
its technical name, confused in its 
parts, and assuming facts as proved. 
Kerr ¥. Lunsford, 8 S.E. 493, 31 W.Va. 
650, 2 L.R.A. 668 (17) That, if the 
testatrix was given a false impres- 
sion concerning persons who were 
the natural objects of her bounty, so 
that she acted on unfounded beliefs 
and gave or withheld her bounty in 
a manner different from what her ac- 
tion would have been except for the 
false beliefs, deliberately instilled in 
her mind for the purpose of influenc- 
ing her, the will was invalid from un- - 
due influence. Park v. Whitfield, 97 
So. 68, 210 Ala. 18. (18) Separate in- 
structions on facts established by a 
contestant, pointing out that each is 
insufficient to overthrow the will, in- 
ducing the jury to find for the pro- 
ponent when, by consideration of all 
the facts together, they might have 
found for the contestant. Weston vy. 
Teufel, 72 N.E. 908, 213 Ill. 291. 


[b] Enstructions held not mis 
leading.—(1) On undue _ influence 
merely requiring that such influence 
be effective at the time of execution. 
In re Chisholm’s Will, 108 A. 393, $3 
Vt. 453. (2) On undue influence not 
calculated to mislead the jury to be- 
lieve that only physical restraint was 


referred to. Teter v. Spooner, 137 N. 
BH. 129, 305 111.198. (3) General charge 
that undue influence requires the 


“mind” of the person to be substituted 
for the “mind” of the person executing 
the will. Dulaney v. Burns, 119 So. 
21, 218 Ala. 493. (4) That direct evi- 
dence is not required to prove undue 
influence, but that “proof of undue 
influence may be made by evidence of 
facts from which the inference of the 
existence of such undue influence may 
naturally and reasonably be drawn.” 
In re Busick’s Will, 182 N.W. 815, 191 
Iowa 524. (5) On undue influence, 
“You should also consider the nature 
of the benefit taken by B. under the 
provisions of said will and codicil, 
and also whether the provisions of 
said will and codicil are in substan- 
tial accord with the intentions of the 
testator as expressed to others, out- 
side the presence of said B.” Teter Vv. 
Spooner, 137 N.E. 129, 305 Ill. 198. 
(6) On mental incapacity and undue 
influence, as against the contention 
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the jury®® nor be too voluminous*® or eontradic- 
Instructions once correctly given need not 
be repeated.*? - Whether the contestant is a party 


tory.*? 
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interested in the estate so as to have the right to con- 


test a willis a question for the court, so that instruc- 
tions which seek to have the jury determine such a 
It is proper to in- 
struct that the law treats the right of testamentary 
disposition with great kindness, and, if questioned, 


question are properly refused.* 


that under instruction the jury could 
not find either the original paper or 
the codicil to be the will of deceased, 
unless they found in favor of both 
papers. Beatty v. Caldwell, 276 S.W. 
547, 210° Ky. 559. (7) To consider 
evidence of mental condition before 
and after the day the will was ex- 
ecuted, without directing considera- 
tion of mental condition on that day, 
where other instructions directed con- 
sideration of all the evidence. Green 
v. Green, 33 N.H. 941, 145 Ill. 264. (8) 
To find for proponent if the testator 
was of sound mind, and to find 
against proponent if the testator was 
unduly influenced. Bramel v. Bram- 
el, 39 S.W. 520, 101 Ky. 64, 18 Ky.L. 
1074. (9) That, if the testator had 
sufficient mind and memory to know 
the natural objects of his bounty and 
his duties to them, he was of sound 
mind and memory, as impressing the 
jury with the idea that he had a le- 
gal duty to provide for them. _. Mur- 
phy v. Murphy, 65 S.W. 165, 23 Ky.L. 
1460. (10) That plaintiffs claimed 
the paper in evidence was a substan- 
tial copy of a will allegedly burned. 
Neal v. Caldwell, 34 S.W.(2d) 104, 326 
Mo. 1146. (11) That charges in a 
will contestants’ bill, containing im- 
proper charges without evidentiary 
support, were merely formal allega- 
tions. Dial v. Welker, 163 N.B. 772, 
_ 382 Tll. 509. (12) Statement in the 
charge that the testator died on the 


night of October 6, although he died | 


after midnight. Womack v. Horsley, 
52s NEWw, 65, 178" Towa, L079. (13) 
That the propounder had the burden 
to establish allegations of a petition 
for probate, and that the propounder 
had the burden on the issue of tes- 
tamentary capacity. Shankle v. 
Crowder, 163 S.E. 180, 174 Ga. 399. 
(14) Which used the word “sanity” 
as synonymous with soundness of 
mind, in view of other instructions. 
Grace v. Grace, 110 N.E. 784, 270 Ill. 
558. (15) Respecting mental capaci- 
ty required to render the testator 
competent to make a will. Meyers v. 
Drake, 24 S.W.(2d) 116, 324 Mo. 612. 
(16) Requested instruction in a will 
cgntest not calculated to mislead the 
jury to believe that the influence need 
not be operative on the testator’s mind 
at the time of making the will. 
Thomas v. Cortland, 89 A. 414, 121 
Md. 670. 


{c] Peremptory instruction as to 
particular issues.—Use of word 
“last”? in connection with “will and 


testament,” in peremptory instruc- 
tions for complainants, in suit to es- 
tablish lost will, on issues of execu- 
tion of will and undue influence, is 
not, where many other instructions 
are given as to them, misleading as 
tending to foreclose other issues. 
Watkins v. Watkins, 106 So. 758, 142 
Miss. 210. 


39. See Trial § 461; and cases in- 
fra this note. 


[a] Instructions held proper or er- 
roneously refused.—(1) In proceed- 
ings for the probate of a copy of.a 
will, a charge stating the outcome of 
the case before the ordinary is not 


dence. 


error, as influencing the jury to ar- 
rive at the same result as did the 
ordinary. Baucim v. Harper, 168 S. 
Eh 2%, . WG) (Gas 1296.29 (2) eT hat in 
weighing evidence the jury must 
treat contestant, an adopted daugh- 
ter, as though born in lawful wed- 
lock, is not error, as a charge on mat- 
ters of fact. In re Johnson’s Estate, 
259. BP, 1.049; °200 Cal. (2998 +.€3)" Re= 
stricting proof to depositions is prop- 
er, in the absence of objections. 
Carey v. Callan’s Ex’r, 6 B.Mon. (Ky.) 
44, 


[b] Instructions held erroneous or 
properly refused.—(1) On the issue 
of undue influence, withdrawing from 
the jury’s consideration the question 
of free will. Yardley v. Cuthbertson, 
PP ALA765; 108 Pa, 2395, 66> Am.R., 213. 
(2) Withdrawing from the jury con- 
sideration of the disposition of prop- 
erty as bearing on mental capacity. 
Prather v. McClelland, (Tex.Civ.App.) 
26 S.W. 657. (8) On the issue as to 
whether a paper purporting to be a 
will was a forgery, that the jury must 
find that it was written and signed on 
the date which it bore, unless testi- 
mony satisfied them that it was not 
signed on that date. Seaman v. Hus- 
band, 100A. 941, 256 Pa. 571. (4) 
That the son of the testatrix was the 
natural object of her bounty. Bread- 
heft v. Cleveland, 108 N.E. 5, 110 N. 
BE. 662, 184 Ind. 130. (5) Where one 
attesting witness testified that the 
testator indicated his assent merely 
by moving his head, instruction to 
find that the will was properly ex- 
ecuted if they believed the facts as 
stated by such witness. In re Kind- 
berg’s Will, 100 N.E. 789, 207 N.Y. 
220. (6) On the testator’s right of 
disposal of his property, which as- 
sumes what the jury must determine, 
namely, the testator’s competency. 
Brown vy. Lane, 32 Ohio C.A. 305. (7) 
As to Suspicions with which the testi- 
mony of witnesses was to be viewed. 
She v. Cress, 22 Ohio Cir.Ct.N.S. 


40. Emry v. Beaver, 137 N.E. 55, 
192 Ind. 471. 


41. In re Cunningham’s Estate, 52 
Cal. 465. 


42. 111.—Brownfield v. Brownfield, 
43° Tl, 147. 


Ind.—McDonald v. McDonald, 41 N. 
BH. 336, 142 Ind. .55. 


Mass.—Hayes v. Moulton, 80 N.B. 
215, 194 Mass. 157. 


Mo.—West v. West, 46 S.W. 139, 
144 Mo. 119. 


N.H.—Patten v. Cilley, 42 A. 47, 67 


N.H. 520. 


N.Y.—Matter of Bull, 19 N.B. 503, 
DUD Naan 6245 


Nia Se tay Vv.) ‘Smith, 42-°S:C. LE: 


Tex.—Small v. Taylor, (Civ.App.) 
54 S.W.(2d) 151. 


Va.—Green v. Green’s Ex’rs, 148 S. 
BE. 688, 150 Va. 452. 


W.Va.—Kerr v. Lunsford, 8 S.E. 
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it must be on strong grounds.‘4 An instruction per- 
mitting the jury to judge the competency of evidence 
submitted by a contestant is erroneous.*® 


[§ 931] b. Conformity to Pleadings and Evi- 
As in the ease of civil actions generally,*® 
in actions contesting wills, the instructions should 
be based on, and confined to, the issues raised by the 
pleadings and the evidence.** 


But violation of the 


493, 31 W.Va. 659, 2 L.R.A. 668. 


[a] Thus (1) a requested modifi- 
cation of an instruction in a will con- 
test relative to the presumption of 
sanity, authorizing consideration of 
presumptions, is properly refused 
where the instruction as given is suf- 
ficiently favorable to proponents. 
Claffey v. Fenelon, 161 N.E. 616, 263 
Mass. 427. @) An instruction that 
there was no evidence the will was 
procured by undue influence, and that 
issue was withdrawn from the jury, 
renders unnecessary an instruction 
that there was no evidence to sustain 
the allegations that one of the bene- 
ficiaries managed the testator’s busi- 
ness, and that a confidential relation 
existed between them. Dunkeson y. 
Williams, (Mo.) 242 S.W. 653. 


43. In re Nelson’s Hstate, 216 P. 
368, 191 Cal. 280. 


44. Lockridge v. Brown, 63 So. 524, 
184 Ala. 106. 


45. Hillis v. Ellis, 134 So. 150, 160 
Miss. 345. : 

46. See Trial §§ 646-677. 

47. See cases infra this note. 

[a] In oral charge in a will con- 


test, the court could state generally 
the respective theories of the parties 
and the issues of fact. Lewis v.- 
Martin, 98 So. 635, 210 Ala. 401. 


[b] Instructions held proper or 
erroneously refused.—(1) Requiring 
a finding as to the manner, time, and 
place of execution. Egbers v. Egbers, 
52 N.E. 285, 177 Ill. 82. (2) On tes- 
tamentary capacity. American Bible 
Soe. v. Price, 5 N.H. 126, 115 Il. 623. 
(3) On the burden of proof as to 
whether the will was prepared at the 
instance of the beneficiaries or pro- 
ponents. In re McDonald’s Estate, 
215. P. 645, 191 Cal. 161." ¢4) On un= 
due influence. Davis vy. Frederick, 
118 S.E. 206, 155 Ga. 809; Carroll v. 
Eckley, 137 N.H. 195, 305 Ill. 367; 
Moll _y. Pollack, 8 S.W.(2d) 38, 319 
Mo. 744 (instruction permitting jury 
to find undue influence from testator’s 
disease, age, or other causes, held 
not erroneous as permitting consider- 
ation of threatened criminal prosecu- 
tion referred to merely in counsel’s 
question of which there was no evi- 
dence); Gordon vy. Burris, 54 S.W. 
546, 153 Mo. 223; Balak v. Susanka, 
168 S.W. 650, 182 Mo.App. 458 (charge 
in the petition of undue influence, in 
a will contest, held broad enough to 
include any such influence exerted by 
defendant, either directly or through 
other persons whom he may have used 
to that end, so as to authorize an in- 
struction as to undue influence by him 
“or other person or persons. in his 
behalf”); Culpepper v. Robie, 154 S. 
E. 687, 155 Va. 64. (5) Confining the 
jury’s consideration to the issue of 
undue influence. West v. West, 46 
S.W. 139, 144 Mo. 119; Seott v. Town- 
send, (Civ.App.) 159 S.W. 342 [rev on 
other grounds 166 S.W. 1138, 106 Tex. 
322]. (6) Requiring proponent to 
overcome presumption of undue influ- 
ence in obtaining the execution of a 
will in proponent’s favor by an aged 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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‘regardless of the will. 


testatrix toward whom proponent 
sustained a fiduciary relation. Pat- 
ton v. Shelton, 40 S.W.(2d) 706, 328 
Mo. 631s. C7)— That.) the attorney: 
drawing the will for his own benefit 
had the burden to disprove fraud. 
Moll v. Pollack, 8 S.W.(2d) 38, 319 Mo. 
744. (8) That there was no evidence 
of threats to induce the making of 
the will. Eastis v. Montgomery, 9 
So, 311, 93 Ala. 293. (9) On. testa- 
mentary capacity, where the petition 
charged mental incapacity generally. 
Moll v. Pollack, 8 S.W.(2d) 38, 319 
Mo. 744 (10) Limiting the jury to 
one issue of mental capacity of the 
testator, to the exclusion of consid- 
eration of execution, where defendants 
themselves, in aid of one attesting 
witness who testified, proved by the 
scrivener that the will was signed 
and witnessed in due form. Hein- 
bach v. Heinbach, 202 S.W. 1123, 274 
Mo. 301. (11) On the evidentiary 
value of statements or declarations 
of the testator regarding the making 
of the will. Yant v. Charles, (Mo.) 
219 S.W. 572. (12) On insane delu- 
sions. Catt v. Robins, 137 N.E. 101, 
305 Ill. 76; Snell v. Weldon, 90 N.E. 
1061, 243 Ill. 496 (where a bill to 
set aside a will charged that testator 
was of unsound mind and that he had 
an insane delusion concerning his 
son, all of which the answer denied, 
in-tructions that, if testator was la- 
boring under an insane delusion on 
subjects connected with the testa- 
mentary disposition of his property 
and the natural objects of his bounty 
when he made his will, he was not of 
sound mind and memory, were not 
objectionable on the theory that there 
was no charge in the bill that testa- 
tor had an insane delusion ‘‘on sub- 
jects connected with the testamentary 
disposition of his property’); Drey- 
er v. Welch, 110 A. 476, 136 Md. 219; 
Poppleton v. Poppleton, 122 N.W. 272, 
158 Mich. 21. (18) Limiting the pur- 
pose of a prior will, when admitted in 
evidence, to show solely whether or 
not the testatrix was of sound mind 
when she subsequently made state- 
ments in reference to its contents, 
in view of testimony tending to show 
that the prior will was prepared out 
of the presence of the testatrix, and 
read to her but once. Baddeley v. 
Watkins, 127 N.E. 725, 293 Ill. 394. 
(14) That evidence regarding a con- 
tract made by the testatrix should be 
considered only on questions of men- 
tal capacity and undue influence, and 
that the validity of the contract was 
not involved. In re Warring’s Hs- 
tate, 163 N.W. 50, 196 Mich. 720. (15) 
That an apparent codicil could be 
considered as part of the will, where 
it appeared in the body of the will. 
Pollock v. Pollock, 159 N.E. 305, 328 
Til. 179. (16) As to consideration of 
contestants’ financial condition, with- 
out limiting it to a consideration of 
such condition, so far as known to the 
testator, the evidence showing that he 
knew such condition. Philpott v. 
Jones, 146 N.W. 859, 164 Iowa 730. 
(17) Excluding from the jury’s con- 
sideration negotiations by the par- 
ties subsequent to the death of the 
testatrix as to a division of the estate 
Connery v. 
Connery, 141 N.W. 615, 175 Mich. 544. 
(18) That the marriage must be 
treated as valid, in a suit attacking 
a will, in which the validity of the 
testator’s marriage to the beneficia- 
ry was not challenged by the plead- 
ings. Ellis v. Ellis, 134 So. 150, 160 
Miss. 345 (testimony of a contestant 
having raised suspicions against the 
validity of the marriage). (19) That 
a purported will mutilated by the tes- 
tatrix’s surviving husband was pre- 
sumptively a last will and testament. 
In re Campbell’s Will, 147 A. 687, 102 
Vt. 294. (20) That the validity of a 
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gift by the testatrix during her life 
to a daughter is not involved. In re 
Warring’s Estate, 163 N.W. 50, 196 
Mich. 720. 


[b] Instructions held erroneous or 
properly refused.—(1) On the inabil- 
ity of the testator to see attesting 
witnesses sign the will. Spratt v. 
Spratt, 43 N.W. 627, 76 Mich. 384. (2) 
That there was no evidence of undue 
influence. Coghill v. Kennedy, 24 So. 
459, 119 Ala. 641; Godfrey v. Phillips, 
Race} 209) Ti be84..1 C3). Rha the 
question for determination was 
whether the testator was induced to 
execute the will by undue influence 
exercised by the testator’s daughter 
or any other person, where the issue 
was whether the will was executed by 
the exercise of undue influence by 
the daughter. Appeal of Ford, 78 A. 
319; 83° ‘Conn. 1719: (4) That if the 
jury believed the evidence they could 
not find for contestant on the ground 
of undue influence, where there was 
evidence of undue influence by per- 
sons other than proponent. Daggett 
v. Boomer, 99 So. 181, 210 Ala, 673. 
(5) That if defendant prepared the 
will, acting as the testator’s attorney, 
and was benefited by it, the circum- 
stance was suspicious and with slight 
proof of undue influence would re- 
quire defendant clearly to prove that 
the testator was not unduly influ- 
enced, where there is no independent 
proof of undue influence. Teter v. 
Spooner, 116 N.E. 673, 279 Ill. 39. (6) 
Submitting the question of fraud sep- 
arate from that of undue influence, 
where there was no evidence of fraud 
except the alleged acts of defendants 
bearing on the question of undue in- 
fluence. James v. Fairall, 148 N.W. 
1029, 168 Iowa 427. (7) On undue 
influence, when not in issue. McCla- 
ry v. Stull, 62 N.W. 501, 44 Neb. 175 
(held error, but not prejudicial); Rob- 
inson vy. Stuart, 11 S.W. 275, 73 Tex. 
267; Ross v. Kell, (Tex.Civ.App.) 159 
S.W. 119. (8) That the burden was 
on the beneficiary to overcome the pre- 
sumption that a will was the result 
of undue influence. Prickson  v. 
Lundgren, -(Mo.) 286 S.W. 120. (9) 
On insane aversion toward children. 
Powers’ Ex’r v. Powers, 52 S.W. 845, 
21 Ky.L. 597. (10) On the presump- 
tion of undue influence because of the 
drafting of the will by the devisee. 
Brown v. Bell, 24 N.W. 824, 58 Mich. 
58. (11) On kinship of the contest- 
ant with deceased. Brown v. Walk- 
er, (Miss.) 11 So. 724. (12) On mis- 
representation or deception, and coer- 
cion or threats. Niemes vy. Niemes, 
26-Ohio: Cir-Ct.N.S, 513. (13): On in- 
sanity, where the sole question is the 
author of a mutilation. Tucker v. 
Whitehead, 59 Miss. 594. (14) That 
it made no difference whether plaintiff 
was or was not the son of the testa- 
tor, and whether evidence as to the 
conduct of the testator’s mother was 
true or not, the issue being whether 
belief formed in the testator’s mind 
that plaintiff was not his son had 
any basis in fact. Everly v. Everly, 
249 S.W. 88, 297 Mo. 196. (15) On 
delirium or fits of the testator, and 
the presumption that the will was 
made in lucid moments. Elliott v. 
Welby, 138 Mo.App. 19. (16) On in- 
sanity, where the evidence tends to 
prove imbecility only. Mitchell v. 
Corpening, 32 S.E. 798, 124 N.C. 472. 
(17) Submitting the question of the 
testator’s insane delusion, that sons 
had grossly wronged him, where con- 
testants’ evidence showed that the 
testator’s prejudice was due to mis- 
representations by others. Wood- 
ruff’s Ex’r v. Woodruff, 26 S.W.(2d) 
751, 2838 Ky. 744. (18) Permitting 
the jury to determine the validity of 
the will on some ground other than 
mental capacity, which was the sole 
ground of contest. Brainard v. 
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Brainard, 103 N.E. 45, 259 Ill. 614d. 
(19) Directing the jury’s attention to 
the manner of distribution. Benoist 
v. Murrin, 58 Mo. 307. (20) As to the 
legal rights of the legatees, devisees, 
and trustees. Dunham v. Holmes, 
113 N.E. 845, 225 Mass. 68. (21) 
That there was a duty on the ben- 
eficiary to tell the testator of her past, 
where by failure to speak she obtain- 
ed a promise of property and an offer 
of marriage by deceit. Knox v. Per- 
kins, (N.H.) 163 A. 497. (22) That 
defendant executor and trustee should 
not be regarded as taking beneficially 
under the will, where he was given 
large discretion regarding the es- 
tate’Ss management and fees ‘and ex- 
penses to be received by him for his 
services. Teter v. Spooner, 116 N.E. 
CUBE 2T9” Peso) (G23)o Theta teameie 
jury found that the testatrix had 
caused the alleged will to be written, 
and at the time of its claimed execu- 
tion stated and declared to those pres- 
ent that she was making her will and 
signed the paper and requested those 
present to sign it, indicating the 
proper place for them to do so, then 
the jury would be warranted in find- 
ing that she knew the contents of 
the instrument, and, if they found 
that she was of sound mind, they 
would be warranted in finding for de- 
fendants. Yant v. Charles, (Mo.) 219 
S.W. 572. (24) As to the fact that 
property was acquired from children, 
emphasizing the presumption that 
the testator wished the children to 
participate. In re Hotchkiss’ Will, 
92 A. 419, 88 Conn. 655. (25) That 
there was no testimony that the con- 
testant ever withheld from the testa- 
trix any money she was entitled to 
receive from her husband’s_ estate, 
there being evidence that the con- 
testant had directed a trust company 
to pay only a part of the net income 
of trust funds left by the testatrix’s 
husband to the testatrix. In re 
Mann’s Estate, 189 N.W. 991, 219 Mich. 
695. (26) As to the testator’s knowl- 
edge of the contents of the will. 
Carlson v. Lafgran, 157 S.W. 555, 250 
Mo. 527 (where instructions ignore 
evidence which showed that he did 
not understand the English lan- 
guage). (27) Defining the part of 
the testator’s property which was 
community property. Earl v. Mundy, 
(Tex.Civ.App.) 227 S.Ws 716. (28) 
That the verdict will be that the in- 
strument is not the will of decedent if 
she did not sign it, where the evidence 
is insufficient to sustain such finding. 
In re Gray’s Hstate, 130 N.W. 746, 88 
Neb. 835, 33 L.R.A.N.S. 319, Ann.Cas. 
1912B 1037. (29) Not bearing on the 
only issue of whether the testator 
was of sound mind. Jenkins v. Wes- 
ton, 86 N.E. 955, 200 Mass. 488; 
Spoonemore vy. Cables, 66 Mo. 579. 
(30) On insane delusions. Wynne v. 
Harrell. 66. Seblsy 921.) U3sde GanolGr 
Bartholome v. Phillips, 143 N.E. 424, 
311 Ill. 600; Noone vy. Olehy, 130 N. 
E. 476, 297 Ill. 160; Hutchinson v. 
Hutchinson, 95 N.E. 148, 250 Ill. 170 
(the fact that decedent, the probate 
of whose will was sought to be set 
aside for insane delusion, denied that 
a valid common-law marriage had ex- 
isted between complainant’s mother 
and him after the court had adjudged 
in a separation action that such mar- 
riage existed, and denied the facts 
testified to on which such judgment 
rested, although admitting the bind- 
ing force of the judgment as estab- 
lishing his marriage in law, and mak- 
ing complainants his children, did not 
authorize instructions on the theory 
that .decedent was under an insane 
delusion that he was not married, and 
that complainants were not his chil- 
dren, to disagree with the facts on 
which a judgment is based not being 
evidence of insanity); Simnson v. 
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rule is not reversible error where it is clear that 
the complaining party was not prejudiced.t® Where 
there is no evidence to support it, the court should 
not give instructions on fraud,*® mistake,°® undue in- 
fluence,°! capacity to understand business engaged in 
by the testator at the time the will was made,°? de- 
lusion or mania,°*? partial probate,°* or the effect 
of the testator’s declarations,®*® and the court should 
not instruct on abstract principles of law;°° 
proper instructions covering all the issues presented 


by the evidence should be given.°* 


be instructed to disregard grounds of contest aban- 
doned at the trial;°* and where an issue is unsup- 
ported by evidence, the court should so charge,°® or 
should instruct the jury to find negatively thereon,®° 
or, where evidence is uncontradicted, should instruct 
that the matter is not in issue;*? and where the only 


Simpson, 139 S.W. 1100, 145 Ky. 45; 
Hall v. Mercantile Trust Co., (Mo.) 59 
S.W.(2d) 664; Small v. Taylor, (Tex. 
Gin, App) 542 SW. (20) SESS (C31) 
Specifically referring to the second 
of three issues, but not applicable 
thereto. Richardson vy. Richards, 115 
N.E. 307, 226 Mass. 240. (32) Sub- 
mitting the question of undue or ex- 
cessive kindness constituting undue 
influence, under evidence that kind- 
ness was no more than was due from 
a daughter to her mother. In re 
Shuler’s Will, 219 N.W. 627, 242 Mich. 
576. 


48. McClary v. Stull, 62 N.W. 501, 
44 Neb. 175. 


49. Daggett v. Boomer, 99 So. 181, 
210 Ala. 673. 


50. Nix v. Stephens, 107 S.E. 534, 
151 Ga. 5386; Wynne v. Harrell, 66 S. 
BH, 921, 133 Ga. 616. 


51. Cal.—tIn re Latour’s Estate, 73 
P. 1070, 74 P. 441, 140 Cal. 414. 


Ill.— Miller v. Blumenshine, 175 N. 
EH. 814, 343 Ill. 531, 76 ALL.R. 362. 


Ind.—Long v. Neal, 132 N.E. 252, 
191 Ind. 118; Whiteman vy. Whiteman, 
53 N.E. 225, 152 Ind. 263, 4 Prob.Rep. 
Ann. 454. 


Ky.—Bennett v. Bennett’s Ex’r, 51 
S.W.(2d) 241, 244 Ky. 394; Russell v. 
Russell’s Hx’x, 25 S.W.(2d) 54, 233 
Ky. 105; Ellis v. Ellis, 46 S.W. 521, 
104 Ky. 121, 20 Ky.L. 488; Boone v. 
Ritchie, 53 S.W. 518, 21 Ky.L. 864. 


N.Y.—Pettit v. Pettit, 134 N.Y.S. 
133, 149 App.Div. 485. 


Tex.—McIntosh v. Moore, 
611, 22 Tex.Civ.App. 22. 


W.Va.—kKerr v. Lunsford, 8 S.B. 
493, 31 W.Va. 659, 2 L.R.A. 668. 


{a] Rule applied.—(1) Mere op- 
portunity to exercise undue influence 
is insufficient to warrant an instruc- 
tion on the subject. Whallen’s Ex’rs 
v. Moore, 58 S.W.(2d) 601, 248 Ky. 
348; Bennett v. Bennett's Ex’r, 51 S. 
W.(2d) 241, 244 Ky. 394 (mere oppor- 
tunity to exercise influence is not 
enough to warrant instruction there- 
on, unless it is shown that advantage 
was taken of the opportunity). (2) 
Instruction on the subject of undue 
influence is not authorized on a mere 
presumption. Bennett v. Bennett’s 
Bx’r, 51 S.W.(2d) 241, 244 Ky. 394. 
(3) In a proceeding to establish an 
alleged lost or destroyed will, where 
there was no evidence of undue in- 
fluence, an instruction submitting un- 
due influence in destruction of the 
will is erroneous. In re Foerster’s 
Bstate, 160 N.W. 459, 193 Mich. 440. 
Soe del eh eae Se ee = en aes 
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but 


The jury should 


_ [b] Slight circumstances in some 
instances are sufficient to justify an 
instruction on undue influence. Ben- 
nett v. Bennett’s Ex’r, 51 S.W.(2d) 
241, 244 Ky. 394. 


52. James White Memorial Home 
v. Haeg, 68 N.E. 568, 204 Ill. 422. 


53. Heseman v. Vogt, 55 N.H. 151, 
181 Ill. 400, 5 Prob.Rep.Ann. 121. 


54. Lewis v. Martin, 98 So. 
210 Ala. 401. 


55. Tobin v. Jenkins, 29 Ark, 151. 


56. Gwin v. Gwin, 48 P. 295, 5 
Idaho 271; Brownfield v. Brownfield, 
43 Ill. 147; Gable v. Rauch, 27 S.E. 
555, 50 S.C. 95;: Coffman vy. Hedrick, 
9 S.E. 65, 82 W.Va. 119; Forney v. 
Ferrell, 4 W.Va. 729. 


Instructions on abstract proposi- 
tions generally see Trial § 646. 


57. In re Gilbert, 189 N.Y.S. 868, 
197 App.Div. 865. 


58. In re Martin’s Estate, 
138, 170 Cal. 657. 


59. Ala.—Cunninghame vy. Herring, 
70 So. 148, 195 Ala. 469; Moore v. 
Heineke, 24 So. 374, 119 Ala. 627. 


Ill.— Bailey v. Oberlander, 161 N.E. 
65, 329 Til. 568; Entwistle v. Meikle, 
54 N.E. 217, 180 Il. 9. 


Ind.—Friedersdorf v. Lacy, 90 N.E. 
R66, 17s Ind. 429.) Barricklow | sv. 
Stewart, 72 N.B.-128, 163 Ind, 438; 
Young v. Montgomery, 67 N.H. 684, 
161 Ind. 68. 


Md.—Daugherty v. Robinson, 122 A. 
124, 143 Mad. 259. 


Mich.—Gumtow v. Janke, 143 N.W. 
616, 177 Mich. 574. 


Mo.—West v. West, 46 S.W. 139, 144 
Mo. 119. 


N.Y.—Buchanan v. Belsey, 72 N.Y.S. 
601, 65 App.Div. 58. 


60. Adams v. Cooper, 96 S.E. 858, 
148 Ga. 339; In re Herring’s Will, 67 
S.E. 570, 152 N.C. 258. 


635, 


L51 BE: 


61. Brock v. Brock) 79 SiH. 473; 
140 Ga. 590. 

62. Harbison v. Boyd, 96 N.E. 587, 
177 Ind. 267. 

63. Crenshaw v. Johnson, 26 S.E. 
810, 120 N.C. 270, 2 Prob.Rep.Ann, 238. 

64. See supra § 854. 

65. Byrne v. Byrne, 157 S.W. 609, 


250 Mo. 632. 


66. Conn.—Turner’s Appeal, 44 A. 
310, 72 Conn. 305, 5 Prob.Rep.Ann. 
155: 
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controverted issue is mental competency, the court 
may properly so instruct.°? 
executor named in a will is a competent witness is 
properly refused where he has not been offered as a 
witness by either party, although his competency 
has been controverted in arguments of counsel.®? 
Where but the single issue of devisavit vel non is to 
be submitted to the jury,** in the trial of such issue 
in a proceeding to contest a probated will, grounds of 
invalidity which are not alleged in the petition as 
grounds for setting aside the will should not be sub- 
mitted to the jury in the court’s instructions.®® 


[§ 932] c. Instructions on Particular Matters— 
(1) Testamentary Capacity. It is both the province 
and the duty of the court correctly to instruet the 
jury as to the degree of mental capacity necessary 
to make a valid will,°* especially where there is an 


An instruction that the 


So ey, v. McKnight, 48 Ind. 
oO ° » 
Iowa.—In re Evans’ Estate, 86 N.W. 


re 114 Iowa 240, 6 Prob.Rep.Ann. 
ov. 


Ky.—Bramel v. Bramel, 39 S.W. 
520, 101 Ky. 64, 18 Ky.L. 1074. 


Ohio.—Chaney v. Coulter, 29 Ohio 
CRA AN CTs 


W.Va.—Summers v. 
S.E. 894, 107 W.Va. 38. 


__ la] Definition of “mental capac- 
ity” unnecessary.—Where contestants 
denied the testator’s capacity and the 
court submitted the question whether 
the testator was of sufficiently sound 
mind to understand his acts, refusal 
of charges as to mentality which a 
person must have to execute a will is 
not error, for it must be presumed 
that the jury knew what mentality 
was necessary for them to answer the 
auestion. Byrnes v. Curtin, (Tex.Civ. 
App.) 208 S.W. 405. 


[b] Capacity to contract.—Where 
testamentary capacity had been oth- 
erwise correctly defined, it was not er- 
ror for the court to add that less 
mental capacity was required to make 
a will than a contract. Gable v. 
Rauch, 27 S.E. 555,507 S: C2295. 


[ec] Instructions held proper or 
erroneously refused. — Instructions: 
(1) Correctly stating the law as to 
mental capacity. Gaither v. Phillips, 
75 So. 295, 199 Ala. 689 (instruction as 
to what would constitute. testa- 
mentary capacity held not erroneous, 
although not referring such capacity 
to the date of the will, as this might 
have been obviated by counter in- 
structions); Campbell v. Carnahan, 
(Ark.) 13 S.W. 1098; Wynne v. Har- 
rell, 66 S.E. 921, 133 Ga. 616; Grace 
Vv... Grace, 110 NB 484, 2710) EN eb5s 
(instruction in a wlll contest held not 
erroneous, as fixing one rule for 
mental capacity required to execute @ 
will, and a different one to execute a 
codicil); Swygart v. Willard, 76 N.FE. 
755, 166 Ind. 25; Bramel v. Bramel, 39 
S.W..520, 101 Ky. 64, 18 Ky.L. 1074; 
Bottom v. Bottom, 106 S.W. 216, 32 
Ky.L. 494; Howat v. Gowat’s Ex’r, 41 
S.We 71, 19 -Ky.L. 156s Bohisentnz 
Bohlsen, 5 Ky.L. 618; Grill v. O'Dell, 
77 A. 984, 113 Md. 625 (instruction 
that it is essential to the validity of 
a will that the testatrix “should know 
and understand” its contents was not 
objectionable for using the word ‘“un- 
derstand”); Farmer y. Farmer, $1 S. 
W. 926, 129 Mo. 530; In re Craven's 
Will, 86 S.E. 587, 169 N.C. 561 Cin- 
struction that, in order for a codicil 
to be valid, the jury must find that 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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the testator had mental capacity to 
execute it, that is, that he knew at the 
time the nature and effect of his act, 
that he was making a will disposing 
of his property, knowing to whom he 
was giving it, and how, and the re- 
lations of the parties to him); Cor- 
nelius v. Cornelius, 52 N.C. 593; 
Singer v. Howard, 22 Ohio N.P.N.S. 
161; Welsh Hills Baptist Church v. 
Wilson, 29 Ohio Cir.Ct. 391 [aff 80 N. 
HW. 1135, 715 Ohio St. 686]; Prather v. 
McClelland, 13 S.W. 5438, 76 Tex. 574; 
Morris v. Morris, (Tex.Commn.App.) 
279 S.W. 806 [rev (Civ.App.) 268 S. 
W. 187]; Kell v. Ross, (Tex.Civ.App.) 
175 S.W. 752 (that the testator must 
have had capacity to know and under- 
stand what he was doing and the 
effect of his act at the time he execut- 
ed the will). (2) Defining ‘mental 
capacity.” Grosh v. Acom, 156 N.E. 
485, 325 Ill. 474; Down v. Comstock, 
149 N.BE. 507, 318 Jill. 445; Lyon -v. 
Townsend, 91 A. 704, 124 Md. 163; 
Naylor v. McRuer, 154 S.W. 772, 248 


Mo. 423; In re Noren’s Estate, 230 
IN; WV. 0495, 129) Neb. 6532 . Rossi'v: 
Stewart, 15 Ohio App. 339; Ross v. 
Stewart, 32 Ohio C.A. 217; Ruther- 


ford v. Robbins, (Tex.Commn.App.) 
298 S.W. 549 [rev (Civ.App.) 294 S.W. 
Zool. tlutr vy. Welch, TSS be 5735 alls 
Va. 74. (3) Defining “testamentary 
capacity” without requiring knowl- 
edge of the value of the property, 
where the will gave a sum of money 
and a house to the sister of the tes- 
tatrix, and divided the residue of the 
property equally among the sister and 
the other heirs, and there was no evi- 
dence that the testatrix did not know 


the value of the pronerty. Pinson v. 
cones, Gilo.)=22%k 'S.W. 180: ©C4). On 
testamentary capacity, using the 


word “intelligent” instead of the word 
“intelligible.” Hall v. Burpee, 168 S. 
BE. 39, 176 Ga. 270. (5) That “sound 
and disposing mind” meant sufficient 
mental capacity at the time of execut- 
ing the instrument to dispose of prop- 
erty with “judgment and understand- 
ing.”” Thomas v. Young, 57 App.D.C. 
282, 22 F.(2d) 588 (“judgment and 
understanding” not used synonymous 
with “learning and wisdom’). (6) 
That all persons are of sound mind 
who are neither idiots, nor lunatics, 
nor affected with insanity. In re 
Murphy’s Estate, 116 P. 1004, 43 Mont. 
353, Ann.cas. 19126-3380. (C7): That, 
if the testator had sufficient mind and 
memory “to know and understand 
what disposition he was making of 
his property,’’ he was of sound mind 
and memory. Martin vy. Beatty, 98 
N.E. 996, 254 Ill. 615. CS) hat 
mental weakness or impairment of 
mental faculties was not inconsistent 
with testamentary capacity. Down 
v. Comstock, 149 N.E. 507, 318 Ill. 445. 
(9) That, to render the testator com- 
petent to make a will, the law does 
not require “any particular degree of 
understanding” on his part. Meyers 
v. Drake, 24 S.W.(2d) 116, 324 Mo. 
61:2,8 *(10); “VAs to- necessity. for un- 
derstanding of business in hand. 
Down v. Comstock, 149 N.E. 507, 318 
Tll. 445; Hartrick v. Hartrick, 112 N. 
BE. 364, 272 Ill. 613 (instruction that 
person having sufficient mental capac- 
ity to transact business is competent 
to make will held not erroneous, on 
the ground that testator might have 
had such capacity, and yet be without 
capacity to make a will, if he was in- 
sane with reference to his property 
and the natural objects of his boun- 
ty); McLoughlin v. Sheehan, 145 N.E. 
259, 250 Mass. 132 (instruction in sub- 
stance that soundness of mind was 
sufficient mental capacity to under- 
stand nature of business in hand, to 
comprehend in general way extent of 
. property, and to realize those persons 
with whom testatrix had daily rela- 
tions and those who might have some 
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claim on her bounty). (11) As to 
knowledge of the testator of his prop- 
erty. Down v. Comstock, 149 N.E. 507, 
318 Ill. 445 (instruction that it was 
essential to testamentary capacity 
that testator be able to “recall to 
mind his property” held not erroneous 
because it did not include extent and 
value of that property). (12) That, 
in considering whether the testator, 
when making the will, had sufficient 
mind and memory to know the value 
of the estate, the jury could consider 
the market value of the estate as 
shown by the evidence. Rice v. Rice, 
175 N.E. 540, 92 Ind.App. 640. (13) As 
to knowledge of the extent of property 
and the objects of the testator’s boun- 
ty. In re Higgins’ Hstate, 104 P. 6, 
156 Cal. 257; Womack v. Horsley, 152 
N.W. 65, 178 Iowa 1079 (instruction 
held not erroneous as disqualifying 
testator if he did not actually know 
the extent of his property, or know 
all of his nephews and nieces, the 
standard fixed being capacity to know, 
does not purport to measure the 
actual knowledge). (14) As to the 
testator’s knowledge of objects of 
bounty, and their claims. Tucker v. 
Houston, 112 So. 360, 216.Ala. 43 (in- 
struction that testatrix was of sound 
mind if she knew her property and de- 
sired disposition and understood busi- 
ness at hand held proper, it being fair- 
ly inferable therefrom that she knew 
objects of her bounty); Brainard vy. 
Brainard, 103 N.E. 45, 259 Ill. 613; 
Meuth’s Ex’x v. Meuth, 164 S.W. 63, 
157 Ky. 784; Carlson v. Lafgran, 157 
S.W. 555, 250 Mo. 527. (15) ‘That the 
testator, able to comprehend property 
to be disposed of, natural objects of 
bounty, and the effect of the will 
thereon, is capable of making a will, 
although aged, weak, and infirm. Dial 
v. Welker, 163 N.E. 772, 332 Ill. 509. 
(16) That a person had no power to 
make a will unless he had mind and 
memory enough to understand ordi- 
nary affairs of life. Major v. Kidd, 
170 S.W. 879, 261 Mo. 607. (17) Stat- 
ing statutory provisions which state 
who may make a valid will, and define 
the amount of capacity necessary. 
Barrett v. Bryan, 119 S.E. 599, 156 Ga. 
614; Davis v. Frederick, 118 S.E. 206, 
155 Ga. 809 (instruction that testator 
must have decided and rational desire 
as to disposition of property, and 
know that will was expression of 
wishes as to disposition to take effect 
after death, and have memory enough 
to remember generally his property, 
and call to mind those related to him 
by ties of blood or affection, and be 
able to conceive and express an in- 
telligible plan for disposition of his 
property). (18) Assuming that a per- 
son incapable of making a valid deed 
or contract is for such reason incapa- 
ble of having knowledge of the con- 
tents of such instrument as a will, 
although he has read it or heard it 
read, making tthe “knowledge” re- 
ferred to in the issue depend on tes- 
tamentary capacity. Mitchell v. Slye, 
111 A. 814, 137 Md. 89 (“knowledge” 
as used must mean more than a mere 
sensory consciousness of the physical 
existence of the will, and must in- 
clude understanding of its actual con- 
tents). (19) That either of certain 
acts did not alone constitute unsound- 
ness of mind, each instruction being 
qualified by the exception ‘if such 
person still have testamentary capac- 
ity as elsewhere defined.” or some 
similar qualification. Stewart v. 
Manship, 140 N.E. 5438, 193 Ind. 694. 
(20) Requiring that the testator 
should be capable of understanding 
the reasons for giving or withholding 
his bounty as to any of the persons 
remembered or disinherited. Lehman 
v. Lindenmeyer, 109 P. 956, 48 Colo. 
305. (21) Not to consider influences 
exerted on the testatrix if she had 
mental capacity to make a will. Gal- 
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loway v. Hogg, 146 S.E. 156, 167 Ga. 
502. (22) Referring to unsoundness 
of mind as a disease of the brain. 
Hatrick v. Hatrick, 112 N.E. 364, 272 
SONG ile? : 


{d] Instructions held erroneous or 
properly refused. (1) Defining 
soundness of mind on the part of tes- 
tatrix, and using the word “objects,” 
instead of “natural objects’”’ of testa- 
trix’s bounty, and in omitting the 
phrase “and her duty to them” after 
the word “bounty,” in the statement 
that soundness of mind means the 
possession of mentality, enabling one 
making a will to know his or her 
estate and the objects of -his or 
her bounty. Frye’s Ex’r v. Bennett, 
225 S.W. 499, 189 Ky. 546. (2) That 
it is not necessary that the testator 
should be able to comprehend provi- 
sions of the will in legal form. 
Blakely v. Cabelka, 212 N.W. 348, 203 
Iowa 5. (3) That “any impairment” 
of the mental faculties which creates 
unsoundness of mind disqualifies a 
person from making a will, even 
though he has not reached the state 
of absolute insanity or imbecility. In 
re Byrne’s Will, 172 N.W. 655, 186 
Iowa 345. (4) That soundness of 
mind “varies according to the extent 
or value of the property and the char- 
acter of disposition.” In re Free- 
man’s Will, 126 S.E. 764, 132 S.C. 389. 
(5) That while the capacity to man- 
age a small estate might qualify one 
to dispose of his property, if the es- 
tate was large the same mental capac- 
ity might be insufficient, where there 
was no question as to the testator’s 
ability properly to manage his large 
estate. Snell v. Weldon, 87 N.E. 1022, 
239 Ill. 279. (6) That testamentary 
capacity is the degree of intelligence 
sufficient to make a valid deed or an 
ordinary contract. Lyon v. Townsend, 
91 A. 704, 124 Md. 163. (7) Ignoring 
the element of capacity for knowledg 
or memory as to the property to be 
disposed of. Councill v. Mayhew, 55 
So. 314, 172 Ala. 295. (8) Predicated 
on the testator’s ability to think with- 
out requiring that the testator did 
think. Dersis v. Dersis, 98 So. 27, 210 
Ala. 308. (9) Which omitted the re- 
quirement that the testator knew, at 
the time the will was executed, the 
manner in which he wished to dispose 
of property. Lewis v. Martin, 98 So. 
635, 210 Ala. 401 (charge that, if tes- 
tatrix at time of execution of will had 
sufficient mental capacity, among oth- 
er things, to know the persons to 
whom she wished to will her prop- 
erty, then she was competent to make 
a will, was incomplete and confusing, 
as it failed to define the “other 
things’). (10) That the jury cannot 
find a will invalid for mental un- 
soundness if the testatrix knew what 
her property, beneficiaries, and mak- 
ing of the will were. Houston v. 
Grigsby, 116 So. 686, 217 Ala. 506 (er- 
roneous for failure to specify ele- 
ments of capacity). (411) Giving no 
rule for determination of incapacity. 
Miller v. Ahrbecker, 151 N.E. 526, 320 
Ill. 577. (12) Requiring unnecessary 
findings in connection with the issue 
of capacity. Liddle v. Salter, 163 N. 
W. 447, 180 Iowa 840. (13) Requiring 
the jury to find in favor of the will, 
although they found that the testa- 
trix could not transact her ordinary 
business and did not know the extent 
of her own property. Ray v. Westall, 
183 S.W. 629, 267 Mo. 1380. (14) Re- 
quiring testator to be able to know 
only those of the natural objects of 
his bounty to whom he desired to give 
his property, and not all of such nat- 
ural objects of his bounty. Judy v. 
Judy, 104 N.H. 256, 261 Ill. 470. (15) 
That the will was not valid, unless 
the testator was capable of under- 
standing to whom he was giving his 
property, and in what proportion, aad 
whom he was depriving of it as his 
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unequal division of the property.°? 


given should say what constitutes unsoundness of 
mind, within the meaning of the law,*® stating af- 
firmatively what constitutes capacity or incapacity 
rather than what would not constitute the one or the 
other,®® being careful to avoid calling for a higher 
degree of mental capacity than the law requires.’° 
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The instructions 


improper.*? 


It is proper to instruct that less capacity is requir- 


heirs who would otherwise have- in- 
herited it. Rowcliffe v. Belson, 104 
N.E. 268, 261 Ill. 566, Ann.Cas.1915A 
359 (heirs had no interest in his prop- 
erty of which they could be deprived). 
(16) That, to make a valid will, 
the testatrix must have had, at the 
time of its execution, an intelligent 
comprehension of the surrounding cir- 
cumstances and of their probable re- 
sult. Turnbull v. Butterfield, 136 N. 
HH. 663, 304 Ill. 454. (17) That, al- 
though the jury should find that the 
testatrix was feeble-minded and alone 
unable to furnish details concerning 
her property and the persons to whom 
she wished to will it, but should fur- 
ther find that the testatrix and her 
sister conferred together, and that the 
Sister gave the necessary details in 
the presence of the testatrix who as- 
sented thereto, they should find the 
writing to be the will of the testatrix. 
In re Ross’ Will, 109 S.E. 365, 182 N. 
C. 477 (erroneous as to the quantum 
of mental capacity necessary to the 
making of a valid will, since the tes- 
tatrix had not the capacity to assent 
‘if she had not the capacity to instruct 
and ‘to construe the term ‘assent’ as 
implying sufficient capacity would 
make the charge self-contradictory). 
(18) That the testator’s declarations 
as to how he intended to dispose of 
his property were admitted as mani- 
festations of his mental capacity, and 
not as evidence of the truth or falsity 
of the facts stated, which could sub- 
serve no proper purpose, for such 
declaration involved no statement of 
facts. McBride v. McBride, 120 N.W. 
709,,.142 Iowa 169. (19) That if the 
jury found that the testator had made 
a previous will in which he had pro- 
vided for plaintiff, and that no good 
reason had been shown since the mak- 
ing of that will to induce the testator 
to disinherit her, they should consid- 
er the fact in determining whether 
the testator was of sound mind at the 
execution of the will in suit, “and 
whether or not it was his will.””’ Rob- 
bins v. Fugit, 126 N.H. 321, 189 Ind. 
165 (quoted expression authorized the 
jury to consider the facts embodied 
in the instruction in determining 
whether or not the will in suit was 
aguly executed). (20) Entitling the 
jury to consider the proponent’s fail- 
ure to call a third witness to the will. 
In re Bossom’s Will, 186 N.Y.S. 782, 
195 App.Div. 339 (in such case the 
jury should not be permitted to get 
an impression that the failure to call 
such witness would be proof of in- 
sanity of testator). (21) Charge, not 
to investigate mental capacity of the 
testatrix if she had capacity to make 
the will desired, as limiting an in- 
vestigation of mental capacity when 
free from undue influence. Galloway 
v. Hogg, 146 S.E. 156, 167 Ga. 502. 


[e] Cure of error in instruction.— 
(1) An improper instruction on testa- 
mentary capacity may be cured by a 
proper one. Folks v. Folks, 54 S.W. 
Ss Tron iy pOny Abode y Ls, D275. 0C2) 
But this will not be the case where 
the evidence is sharply conflicting, 
since it is uncertain whether the jury 
applied the right or the wrong test. 
Sinnet v. Bowman, 37 N.E. 885, 151 
Tl], 146. 


[f] Modification of requested in- 
structions.—(1) A requested instruc- 
tion on testamentary capacity, stating 
that the jury have “a right to consid- 
er’ the terms of the will, is properly 
modified by substituting the state- 
ment that the jury “are to consider 
all the evidence.’’ In re Clark’s Es- 
tate, 181 P1639, 180 Calo 3895. 72) A 
requested instruction that the testa- 
trix was of unsound mind if she did 
not understand while signing the will 
“each and all of its provisions’ was 
not improperly modified’ by substitut- 
ing the phrase “its provisions.” In re 
Clark’s Estate, supra. 


{[¢] Misleading instructions.—(1) 
Instruction that, if the jury found 
that the testator was in such a con- 
dition either “physically” or mentally 
that he did not know the effect of the 
instrument, the will was void, was 
not misleading, as “physically” had 
no meaning as used and was harm- 
less, as the jury were clearly instruct- 
ed that the sole issue was mental in- 
capacity. In re Alexander’s Estate, 
295 P. 53,111 Cal.App. 1. (2) Wherea 
will was contested for incapacity of 
the maker, an instruction that disa- 
bility to make a will arises “‘from the 
want of capacity or want of perfect 
liberty of action” was not misleading, 
because the maker of the will was a 
cripple, and unable to walk without 
assistance. Holland y. Bell, 96 S.E. 
419, 148 Ga. 277. (38) In a will contest 
for the testator’s mental unsoundness, 
an instruction authorizing a finding 
for plaintiffs if on the date of execu- 
tion the testator was a person of un- 
sound mind, without requiring it to 
be such as entered into or affected the 
will, as it should have been taken in 
connection with other instructions 
wherein unsoundness of mind was 
fully defined, was harmless. Ram- 
seyer v. Dennis, 116 N.H. 417, 119 N. 
HE. 716, 187 Ind. 420. (4) In a will 
contest, on the ground of mental in- 
capacity, the court properly instruct- 
ed that a person is of sound mind if 
at the time of execution of his will he 
has such mental capacity as enables 
him to know ‘‘the natural objects of 
his bounty,” ete., as against the ob- 
jection that the instruction had the 
effect of misleading the jury into the 
belief that the testator’s children and 
grandchildren were the only natural 
objects of his bounty. Bonta v. Sev- 
ier, 259 S.W. 708, 202 Ky. 334.) (5) In- 
structions that the testatrix must 
have sufficient memory to collect in 
her mind the elements of the business 
she was transacting, and to hold them 
long enough to perceive their rela- 
tion to each other and to form a ra- 
tional judgment with reference there- 
to, and that if she did not understand 
the nature of the act, or the extent 
of her property or her relation to 
those who were the natural objects of 
her bounty, and the general scope and 
bearing of her will, and did not have 
sufficient memory to collect the ele- 
ments of the business and to hold 
them for a sufficient length of time 
to perceive their obvious relation to 
each other and to form a rational 
judgment with reference to them, she 
was not of sound mind and of dispos- 
ing memory, were not lucid, and were 


ed to make a will than a contract.7+ 
er to charge that the testator need not be lacking 
all elements necessary to testamentary capacity in 
order that the will be invalid,?? and an'instruction 
requiring the lack of all elements necessary is 
The instruction should confine the con- 
sideration of mental capacity to the testator’s con- 
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It is also prop- 


misleading. Wright v. Upson, 135 N. 
BEY 209, 308. Ts 12.0; 


67. Gregory v. Richey, 
669, 307 Ill. 219. 


68. Burkhart vy. Gladish, 24 N.E. 
118, 123 Ind. 337; Durham v. Smith, 
22 N.H. 333, 120 Ind. 463. 


69. Walker v. Struthers, 112 N.E. 
960, 273 Geno sile 


70. Keithley v. Stafford, 18 N.E. 
740, 126 Ill. 507; Holton v. Cochran, 
106 S.W. 1035, 208 Mo. 314. 


[a] Instructions held proper.—(1) 
capacity being 
less than that required for contracts 
or complex business matters, but that 
it was for the jury to decide. Wol- 
nitzek v. Lewis, (Tex.Civ.App.) 183 
S.W. 819. (2) That the jury may con- 
sider that the testator gave property 
to strangers. Brown v. Lane, 32 Ohio 
C.A..305. (3) That capacity to make 
a will meant sufficient mind and mem- 
ory to deliberate for one’s self on giv- 
ing the property as it was disposed of 
by the will, and intelligently to un- 
derstand, from the contents of the 
will, whether it disposed of the prop- 
erty as determined on. MHealea v. 
Keenan, 91 N.E. 646, 244 Ill. 484. (4). 
That the testator, when he made his 
will, must have been capable of ex- 
ercising his judgment, reasoning fac- 
ulties, and of a consecutive continua- 
tion of thought. Lehman vy. Linden- 
meyer, 109 P. 956, 48 Colo. 305. .(5) 
Using the words ‘‘full and intelligent” 
knowledge of Jhis ‘act, ange fiuits 
knowledge of his property. In re 
Law’s Estate, 138 N.W. 531, 158 Iowa 
609. (6) That the testator must have 
been capable of acting rationally in 
the ordinary affairs of life and of in- 
telligently comprehending the dispo- 
sition he was making of his property. 
Keithley v. Stafford, 18 N.E. 740, 126 
Ill. 507. (7) That the testator should 
have “fully understood” what he was 
doing. Barnhardt v. Smith, 86 N.C. 
473. (8) Requiring the testator ta 
apprehend rationally the nature and 
effect of his act to make the will val- 
id. Anlicker vy. Brethorst, 160 N.H. 
OE PAE) AD Os fat 


[b] Instructions held to require 
too high degree of capacity.—(1) Re- 
quiring the testator to have actual 
knowledge of the nature and condi- 
tion of his property, and of the nat- 
ural objects of bounty. Havens v. 
Mason, 62 A. 615, 78 Conn. 410, 3 L.R. 
A.N.S. 172, 11 Prob.Rep.Ann. 187. (2) 
That what is meant by mental sound- 
ness is that the mind should be in 
such “vigor and power” that the tes- 
tator comprehends the nature and ef- 
fect of his will. Brainard v. Brain- 
ard, 103 N.E. 45, 259 Ill. 618. (3) That 
derangement of mind necessary to in- 
validate a will must render the tes- 
tator incapable of understanding the 
effect of his act. Miller vy. Ahrbecker, 
151 N.B. 526, 320 11). 577. 


71. Gable v. Rauth, 27 S.E. 555, 
KOFSIG Wo: 


72. Lowe v. Talbert, 176 N.E. 36, 
177 N.E. 339, 98 Ind.App. 384. 


73. Seavey v. Glass, 146 N.E. 536, 
Sejm ells SGey : 


1388 N.B. 


For later cases. developments and changes in the law see Annotations, same title and section number. 
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dition at the time of the execution of the will,’4 and. 
require the disregarding of capacity at other times,7® 
except so far as it bears on capacity at the time of 
the execution of the will.7* Ina proper case the jury 
should be instructed to consider, as bearing on testa- 
mentary capacity, the testator’s attitude toward his 
family’? and business affairs,7® his physical condi- 
tion,’® his use of drugs®® or intoxicants,®! the fact 
that he was a suicide,’? the extent, character, and 
value of the estate,* statements of the executor be- 
fore executing the will,’* statements in the will it- 
self,°° the manner of disposition of property,’® or 
the testator’s understanding of language'in which the 
the will was read 


will was written,®? but not whether 


74 = Dick v. Colonial Trust Co., 89 
A. 907, 88 Conn. 93; Down v. Com- 
stock, 149 N.E. 507, 318 Ill. 445; Ger- 
nert v. Straeffer’s Ex’r, 172 S.W. 1044, 


162 Ky. 605; Cress v. Stark, 14 Ohio 
N.P.N.S. 545. 
[a] Contest of will and codicil.— 


Where the validity of a will and codi- 
cil were contested for the testator’s 
incompetency, an instruction that, if 
the testator was of sound mind and 
memory at the time of execution of 
the will, 'the jury should so find, al- 
though they believe he was not when 
the codicil was executed, was held 
not erroneous, as permitting the jury, 
in passing on the validity of the will, 
to go beyond the evidence, while re- 
stricting them to evidence with re- 
spect to the codicil. Grace v. Grace, 
110 N.B. 784, 270 Ill. 558. 


[b] Imstructions held proper or 
erroneously refused.—(1) Instruction 
that the law requires a testator to be 
of sound mind was not objectionable 


on the ground that it did not confine | 


the testator’s mental condition to the 
time of the execution of the will, 
since it could not be understood to 
apply to any other time. Brainard v. 
Brainard, 103 N.B. 45, 259 Ill. 613. (2) 
Instruction which fails to state the 
time at which the testator must be 
able to understand business in which 
he is engaged in order to be possessed 
of testamentary capacity is not er- 
roneous, in view of another instruc- 
tion to consider capacity at the time 
of execution of the will. Down v. 
Comstock, 149 N.E. 507, 318 Ill. 445. 
(3) Instruction that lack of capacity 
and undue influence must operate at 
the time of execution to invalidate the 
will held not to impress the jury that 
both must be shown to invalidate it. 
Brown v. Kendrick, 135 S.E. 721, 163 
Ga. 149. 


[ec] Instructions held erroneous or 
properly refused.—(1) A charge pred- 
icating the validity of the will on the 
condition of the testatrix when she 
gave instructions for its preparation 
was erroneous as making capacity at 
that time, rather than at the date of 
execution, the test where the evidence 
showed that Several days elapsed be- 
tween the giving of such instructions 
and the execution of the will and that 
testatrix was subject to intermittent 
spells of melancholia. In re_ Ross’ 
Will, 109 S.E. 365, 182 N.C. 477. (2) 
Although the jury may consider the 
testator’s mental condition immedi- 
ately after the execution of the will 
in connection with his condition im- 
mediately preceding its execution, a 
charge that the jury could consider 
all the evidence on the testatrix’s 
mental condition before and after ex- 
ecuting the will to determine her con- 
dition at the time of its execution 
could have properly been refused as 
misleading as authorizing the jury to 
act on her condition after the execu- 
tion. Daggett v. Boomer, 99 So. 181, 
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will.® 


210 Ala. 673. 


75. Down v. Comstock, 149 N.E. 
507, 818 Ill. 445; Davidove v. Duvall, 
153 A. 417, 160 Md. 345. 


76. Dick v. Colonial Trust Co., 89 
A. 907, 88 Conn. 93; Anlicker v. 
Brethorst, 160 N.H. 197, 329 Ill. 11; 
Miller v. Ahrbecker, 151 N.E. 526, 320 
Ill. 577; In re Bull, 19 N.B. 503, 111 
N.Y. 624. 


77. Claffey v. Fenelon, 
616, 268 Mass. 427. 


78. Hollingworth v. Kresge, 187 A. 
908, 48 R.I. 341. 


_ [a]. Thus, a statute for the mark- 
ing of the graves of Confederate sol- 
diers and sailors who died in northern 
prisons, did not require the commis- 
sioner authorized to be appointed 
thereunder actually to mark the 
graves located by him, so that an in- 
struction giving such interpretation 
in will contest proceedings, in which 
the caveators claimed that the tes- 
tator’s failure while commissioner to 
mark any graves showed a complete 
mental breakdown, was correct. Lew- 
is v. American Security & Trust Co., 
53 App.D.C. 258, 289 EF. 916. 


79. Whitsett v. Belue, 54 So. 677, 
172 Ala. 256; Ard v. Larkin, (Mo. 
App.) 278 S.W. 1063. 


[a] Instructions held proper or 
erroneously refused.—(1) In a will 
contest, an instruction simply stating 
that the fact that a person is of great 
age creates no presumption against 
his mental capacity to make a will. 
Hartrick v. Hartrick, 112 N.E. 364, 272 
Ill. 613 (not erroneous as directing 
the jury to ignore the testator’s age 
in determining his mental condition). 
(2) Instruction stating statutory pro- 
visions relating to eccentricity and 
old age as affecting testamentary ca- 
pacity. Hall v. Burpee, 168 S.E. 39, 
176 Ga. 270. (38) Instruction in a will 
contest that old age, physical weak- 
ness, or imperfect memory did not es- 
tablish incompetency. Schultz v. 
Schultz, 293 S.W. 105, 316 Mo. 728. 
(4) A charge that neither age, sick- 
ness, nor extreme debility affedts the 
capacity of a person to make a will, 
if he retains sufficient mind and mem- 
ory to know what property he owns 
in a general way, the persons who 
would be the natural objects of his 
bounty, and his relations toward them 
and the nature of the instrument he 
is executing. Lewis v. American Se- 
curity & Trust Co., 53 App.D.C. 258, 
289 F. 916. 


[b] Instructions held erroneous or 
properly refused.—(1) Instruction 
that whether the testatrix’s diseases 
and the opiates administered to her 
had deprived her of testamentary ca- 
pacity must be determined by her ex- 
ternal acts and appearance and her 
speech and conduct during tthe trans- 
action, in connection with testimony 
as to her condition. Lyon y. Town- 


161 N.E. 


to the testator.8® 
jury to decide how the testator’s property should 
have been left by his will,8® and no instruction need 
be given on the rights of legatees, devisees, and trus- 
It has been considered preferable so to in- 
struét as to submit the issue of mental capacity to 
make a will rather than soundness of mind of the 
testator,®! and instructions should not require a find- 
ing of sound memory as well as a sound mind.®? 
It is proper to refuse instructions permitting con- 
sideration of capacity as to particular parts of a 
Instructions must not exclude matters re- 
lied on to show incapacity,®* nor permit considera- 
tion of matters properly excluded from the evi- 
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Instructions should not invite the 


send, 91 A. 704, 124 Md. 163. (2) 
Charge that, if the testatrix was men- 
tally competent, her age, weakness of 
intellect, bodily infirmity, and impair- 
ed mind, testified to in this case, 
would not vitiate her will. Daggett v. 
Boomer, 99 So. 181, 210 Ala. 673 (in- 
vasion of province of jury). 


80. Whitsett v. Belue, 54 So. 677, 
172 Ala. 256. 


81. Ravenscroft v. Stull, 117 N.E. 
602, 280 Tll. 406, Ann.Cas.1918B 1130; 
Crawfordsville Trust Co. v. Ramsey, 
98 N.E. 177, 178 Ind. 258. 


[a] Instructions held proper.—An 
instruction that, if the testator’s 
mind became weak from the use of 
intoxicating liquor, such fact might 
be considered in determining the con- 
dition of his mind, was not erroneous 
as leading the jury to believe that the 
use of intoxicating liquors in any 
form, or to any extent, was any evi- 
dence of insanity. Crawfordsville 
Trust Co. v. Ramsey, 98 N.E. 177, 178 
Ind. 258. 


82. In re Dolbeer’s Estate, 86 P. 
695, 149 Cal. 227, 9 Ann.Cas. 795. 


83. In re Brown’s Will, 140 S.E. 
192, 194 N.C. 583. 


84 Dick v. Colonial Trust Co., 89 
A. 907, 88 Conn. 93; Egbert v. Egbert, 
168 N.E. 34, 90 Ind.App. 1. - 


85. Healea v. Keenan, 91 N.E. 646, 
244 Ill. 484; Hegbert v. Hebert, 168 N. 
EK. 34, 90 Ind.App. 1; Ross v. Stewart, 
15 Ohio App. 339. 


86. In re Martin’s Estate, 151 P. 
138, 170 Cal. 657. 


87. Blakely v. .Cabelka, 212 N.W. 
348, 203 Iowa 5. 


88. Cummings v. 
So. 717, 189 Ala. 96. 


89. In re Abts’ Estate, 241 N.W. 
270, 122 Neb. 714. i 


90. Dunham y. Holmes, 113 N.E. 
845, 225 Mass. 68. 


91. Whitney v. Murrie, 
App.) 264 S.W. 270. 


$2. Yoe v. McCord, 74 Ill. 33; Tu- 
dor v. "Tudor," 17 B:Mon.  (Ky.)> 388s 
Watson v. Warnock, 5 Ky.L. 520. 


93. Irvine v. Greenway, 295 S.W. 
445, 220 Ky. 388. 


[a] Beason for rule.—Refusal to 
permit the jury to determine mental 
capacity of the testatrix as to a par- 
ticular clause of a will is not error, 
the rule as to portions being bad for 
undue influence not applying to ca- 
pacity. Irvine v. Greenway, 295 S.W. 
445, 220 Ky. 388. 


94. In re Munier’s Estate, 126 N., 
W. 149, 147 Iowa 312. 


[a] Thus, where the contestants 
relied to a great extent, but not en- 
tirely, on the alleged paralysis of the 
testator in 1902 to support their claim 


McDonnell, 66 


(Tex. Cive. 


1114 [68 C.J.] 


dence.?® 


Incapacity and undue influence. 
quently necessary to consider the questions of capac- 
ity and undue influence together, when such a situa- 
tion arises, the instructions should be so framed as 
to have the jury free to consider both issues,®” and 
where there is evidence of incapacity, the instrue- 
tion on undue influence should not be such as to 
exclude the question of capacity,®® and vice versa.?® 
The instructions must be framed so as to avoid con- 
The jury should be in- 


fusing these two issues.? 


of testamentary incapacity, it was er- 
ror to instruct that, unless it was 
found that deceased had a stroke of 
paralysis in 1902, the will must be 
sustained. In re Munier’s Estate, 126 
N.W. 149, 147 Iowa 312. 


95. Cook v. Jeffett, 272 S.W. 873, 
169 Ark. 62. 
96. Instructions on undue infiu- 


ence see infra § 934. 


97. Tobin v. Jenkins, 29 Ark. 151; 
Haskins v. Stackhouse, (Ky.) 125 S. 
W. 179; Dunaway v. Smoot, 67 S.W. 
62, 23 Ky.L. 2289. 


[a] Thus (1) where a will was 
contested for mental incapacity and 
undue influence, an instruction to find 
it valid unless the jury believes that 
at the time of its execution the tes- 
_tator was of unsound mind, or induc- 
ed to execute it by undue influence, 
was proper. Haskins v. Stackhouse, 
(Ky.) 125 S.W. 179. (2) Charge that 
a testator would have sufficient men- 
tal capacity, if, among other things, 
he knew the persons to whom he wish- 
ed to will his estate, and that undue 
infiuence must be such as is equiva- 
lent to force which he was not able 
to resist, was not error. Johnson v. 
Johnson, 91 So. 260, 206 Ala. 523. (3) 
Where a will was attacked for want 
of capacity and undue infiuence, an 
instruction to find in favor of the will 
if the testator had capacity or if un- 
due influence was not exercised is er- 
roneous, because allowing a verdict 
if the testator had capacity and was 
influenced or did not have capacity 
and was not influenced. Ray v. West- 
all, 183 S.W. 629, 267 Mo. 130. 


98 Wills v. Tanner, 39 S.W. 422, 
LO isyals, 795. 


99. Galloway v. Hogg, 146 S.E. 156, 
167 Ga. 502; Louby v. Key, 101 N.E. 
946, 258 Ill. 558; Yardley v. Cuthbert- 
son, 1) A. 765, 108 Pa. 395, 56 Am.'S.R. 
218. 


fa] Instructions held not to ex- 
clude issues.—In a proceeding to set 
aside a will on the ground of testa- 
tor’s mental incapacity, and that un- 
due influence had been exercised over 
him by defendants, an instruction au- 
thorizing the jury to find in favor of 
the validity of the will in case they 
should find that the testator was of 
sound mind and memory at the time 
of its execution was not objectionable 
as excluding consideration of the 
question of undue influence, where 
other instructions covered that ques- 
tion. Johnson v. Johnson, 58 N.E. 
2a, oi Ti 86. 


1. Olmstead v. 
38. 


2. Lewis v. Martin, 98 So. 635, 210 
Ala. 401; Schieffelin v. Schieffelin, 28 
So. 687, 127 Ala. 14. 


‘i See supra §§ 29-32. 


Ga.—Hall v. Burpee, 
39, a6 Ga. 270. 


Tll.—Heseman v. Vogt, 55 N.E. 151, 


Webb, 5 App.D.C. 


168 S.E. 
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structed that, if they find lack of capacity, they need 


It being fre- 


400, 5 Prob.Rep.Ann. 121. 
86 N.W. 283, 


181 Ill. 


Iowa.—In re Evans, 
114 Iowa 240. 


Mo.—Holton vy. Cochran, 106 S.W. 
1035, 208 Mo. 314. 
Tex.—Rodgers v. Fleming, (Commn., 


App.) 8 S.W.(2d) 77 [rev (Civ.App.) 
295 SW. 326]. 


Vt.—Manley’s Ex’r v. 
A. 63,0; 65, Vit. 370. 


{a] Specification of particular un- 
soundness is unnecessary in a bill in 
a will contest on the ground of the 
testator’s mental incapacity to au- 
thorize an instruction’on insane delu- 
sion. Anlicker vy. Brethorst, 160 N.E. 
19750329) Ll. 11. 


[b] Partial insanity.—An instruc- 
tion that a will by one partially in- 
sane is invalid if it affects the dispo- 
sition of his property, etc., was not 
error for failing to define ‘‘partial in- 
sanity,” in the absence of a request 
for a more specific instruction. Mc- 
Reynolds v. Smith, 86 N.E. 1009, 172 
Ind. 336. 


[ec] Instructions held proper or er- 
roneously refused.—(1) Instruction 
that prejudice, although unjust and 
unfounded, does not amount to a de- 
lusion. Fisher v. Fisher, 20 Pa.Dist. 
56. (2) Instruction in part that 
drunkenness itself is a species of Nn- 
sanity and may invalidate a will made 
during a drunken fit. Davis v. Davis, 
170 P. 208, 64 Colo. 62. 


[d] Instructions held erroneous or 
properly refused.—(1) Instruction 
that unsoundness of mind embraces 
“every Species of mental incapacity 
from raging mania to ‘that delicate 
and extreme feebleness of mind which 
approaches near, ,and generates into 
unconsciousness.” Heseman y. Vogt, 
Bysy INO assay Site TL 400, 5 Prob.Rep. 
Ann, 121 (instruction held too broad). 
(2) Instructions that unsoundness of 
mind means the same thing as insan- 
ity. Wallis v. Luhring, 34 N.H. 231, 
134 Ind. 447. (3) Instruction that a 
sound mind is one entirely free from 
delusion. Shreiner v. Shreiner, 35 A. 
974,178 Pa. 57. (4) Instruction on in- 
sane delusion manifested by hatred 
of the testator’s son. Zorn v. Zorn, 
(Mo.) 64 S.W.(2d) 626. (5) Instruc- 
tion on the effect of delusion, with- 
out using the word “insane.’’ Warn 
v. Whipple, 187 N.E. 88, 45 Ohio App. 


fo 


Staples, 26 


5. Kimberly’s Appeal, 
68 Conn. 428, 57 Am.S.R. 101, 37 TR 
A. 261. But see Farmer v. Farmer, 
31 S.W. 926, 129 Mo. 530 (holding that 
it is the duty of the court to define 
technical words and phrases but the 
court is not called on to define the 
plain or ordinary words of the English 
language). 


[a] Mere unfriendliness toward 
contestants is not sufficient to author- 
ize an instruction on insane delusions. 
Powers’ Ex’r v. Powers, 52 S.W. 845, 
ZA aSGye Oo de 


36 A. 847, 


not examine into undue influence or fraud.? 


[§ 933] (2) Insanity and Delusions.* 
a will contest, there is evidence of insane delusions, 
or monomania, the court in its instructions should 
correctly state the extent of insanity or delusion 
which, results in testamentary incapacity.* 
proper for the court to define 
“monomania,’® or “mental incapacity, 
ticularly instruct the jury on the subject,’ and to 
require the jury to find for the contestant if the 


Where, in 


twas 
“insane delusions,”’® 
”T and to par- 


[b] Term “insane prejudice” 
should not be used instead of “insane 
delusion,” since the latter term has 
a well defined legal meaning while the 
former has not. In re Kendrick’s Es- 
tate; 62) P= 605, 130 -Call 360: 


[ce] Yerm. “mental delusion,” rath- 
er than “insane delusion,” is errone- 
ous. Tucker v. Houston, 112 So. 360, 
216 Ala. 43. 


6. Haines v. Hayden, 54 N.W. 911, 
95 Mich. 332, 35 Am.S.R. 566 


7. Swyegart v. Willard, 76 N.E. 755, 
£66, Ind. 725. 


8 In re McKenna’s Estate, 77 P. 
461, 143 Cal. 580; Carpenter v. Bailey, 
29 P. 1101, 94 Cal. 406. 


[a] Instructions held proper or er- 
roneously refused.—(1) Charge that 
a person persistently believing sup- 
posed facts having no existence is 
under an insane delusion. Mitchell v. 
Parker, 138 So. 832, 224 Ala. 149. (2) 
Instruction that insane delusion 
which became operative in a will 
would vitiate it. In re Rockett’s Hs- 
tate, 158 N.W. 12, 191 Mich. 499. -(3) 
Instruction that evidence of delusions 
should be considered only on the ques- 
tion of soundness of the testator’s 
mind. In re Haslick’s Will, 161 N.W. 
965, 195 Mich. 432, Ann.Cas.1918D 466. 
(4) Instruction submitting the testa- 
trix’s insane delusions concerning her 
children’s unkindness, willingness to 
poison her, efforts to get her proper- 
ty, drunkenness, ete. In re Bolger’s 
Estate, 198 N.W. 216, 226 Mich. 545. 
(5) Instructions permitting the jury 
to consider the provisions of the will 
in determining unsoundness of mind. 
Howe vy. Richards, 83 N.W. 909, 112 
Iowa 220. (6) Charge requiring the 
jury to determine from the evidence 
whether the will expressed vagaries 
of a drunkard. Dyar v. Dyar, 131 S. 
EK. 535, 161 Ga. 615. (7) Instructions 
that, if the testator was laboring un- 
der an insane delusion on ‘‘subjects 
connected with the testamentary dis- 
position of his property” and the nat- 
ural objects of his bounty when he 
made his will, he was not of sound 
mind. Snell v. Weldon, 90 N.E. 1061, 
243 Ill. 496 (the words quoted meant 
any person, matter, or thing connect- 
ed with the testamentary disposition 
of his property, and included the per- 
sons to whom devises were made as 
well as the things devised). (8) In- 
struction that, if the testator doubted 
and denied his paternity of complain- 
ant, and his belief was based on some 
delusive idea without any evidence of 
its truth which existed only in his 
imagination, and such belief was 
without cause and reason and false 
in fact, and led the testator to make 
a will and codicil which he would not 
otherwise have made, the jury would 
be justified in finding that he was of 
unsound mind. Snell v. Weldon, 90 
N.E. 1061, 243 Til. 496. (9) Instrue=- 
tion, if the contesting son and his sis- 
ter objected to the testator’s second 
marriage and an unfriendly feeling 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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will was the result of a monomania® or an insane de- 
lusion?® or unsoundness of mind. 
should not be unduly emphasized;!2 and the jury 
should not be instructed that a particular delusion 
is insanity;'® and, in the absence of any evidence 
which would justify the jury in finding that the al- 
leged will was the result of insane delusions, it is 
not error for the trial court so to instruct the jury.'* 
If the court attempts to instruct the jury to find the 
testator insane if they find certain enumerated facts, 
the instruction must enumerate every fact essential 
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But delusions 


improper.?® 


to the conclusion, failing which, it is erroneous.!® 


No instruction on insanity need be given where it is 
not claimed that the testator suffered other than im- 
becility of mind as a result of illness.?® 
should be instructed that the validity of a will is not 
impaired by delusions which do not enter into the 


awose between the father and them, 
as a result of which feeling, and not 
of an insane delusion, the father did 
not desire to give them more than the 
sum stated in the will. Mayes v. 
Mayes, (Mo.) 235 S.W. 100 (the evi- 
dence showed that the sister never 
made up with the testator, while the 
son did, and that there was no ques- 
tion as to an insane delusion as to 
her, while there was as to the son). 
(10) Instruction that, although the 
testator frequently stated that his 
son struck him, and although the jury 
did not believe the son did so, but 
nevertheless did believe that the tes- 
tator at such time was of sound mind, 
and made the statement as a result 
of his judgment or opinion, such 
statement did not evidence insane de- 
lusion, was not paradoxical, it being 
possible for the testator to believe 
that his son struck him in the heat 
of a disagreement and argursent, of 
which there was evidence, without it 
being a delusion. Mayes v. Mayes, 
(Mo.) 235 S.W. 100. 


{[b] Instructions held erroneous or 
properly refused. — (1) Instruction 
that insanity, prior or subsequent to 
the execution of the will, does not 
render it invalid, if testamentary 
capacity existed at the time of execu- 
tion. Wiedner v. Katt, (Tex.Civ.App.) 
279 S.W. 909. (2) Instruction requir- 
ing a finding in favor of the will if 
the testator became sane and ratified 
the will, without requiring that he 
was not laboring under the influence 
of unreasonable hatred for his son. 
Evans v. Partlow, 16 S.W.(2d) 212, 
322 Mo. 11. (3) Instruction which 
told the jury to find for defendant, if 
the testator’s delusion as to his son, 
the contestant, was operative, and 
contained a statement that the testa- 
tor had practically disinherited his 
son. Guarantee Trust & Safe Deposit 
Co. v. Waller, 88 A. 13, 240 Pa. 575. 


9. Hall v. Burpee, 168 S.E. 39, 176 
Ga. 270. 


[a] Instructions held proper,—In- 
struction that it must appear that 
the will is influenced by monomania is 
not improper because not limiting 
monomania to that set out in the 
caveat. Hall v. Burpee, 168 S.E. 39, 
176 Ga. 270. 


[b] Instructions held 
(1) In a proceeding for the probate 
of a will, an instruction authorizing 
setting aside both the will and codicil 
if the testatrix was afflicted with par- 
tial insanity or monomania at the 
time she executed will is error, where 
the codicil was exeeuted subsequent 
to the will. Hall v. Burpee, 168 S.E. 
39, 176 Ga. 270. (2) In a will con- 
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improper.— 


The jury 
ence.”? 


test, an instruction that the will is 
invalid if monomania affects testa- 
mentary capacity is not objectionable. 
Bradley v. Onstott, 103 N.E. 798, 180 
Ind. 687. 


10. In re Russell’s Estate, 210 P. 
249, 189 Cal. 759; In re Alexander’s 
Estate, 295 P. 53, 111 Cal.App. 1. 


11. Anlicker v. Brethorst, 160 N.E. 
197, 329 Ill. 11; Petefish v. Becker, 52 
NE. 71, 176 Ill. 448, 4 Prob. Rep. Ann, 
153; Hardenburgh v. Hardenburgh, 
109 N.W. 1014, 1833 Iowa 1; Layer v. 
Layer, 62 S.W. 15, 110 Ky. 542, 22 Ky. 
L. 1936; In re Mansbach, 114 N.W. 65, 
150 Mich. 348. 


12. Schildneckt v. Rompf’s }Px’x, 
4 S.W. 235, 9 Ky.L. 120. 


13. Gardner v. Lamback, 47 Ga 
LS Se 
14. -Robinson v. Duvall, 27 App.D. 


C. 535 [aff 28 S.Ct. 260, 
52 Me 351]. 


5. In re Calef’s Estate, 73 P. 539, 
139 Cal. 673. 
16. Mitchell v. Corpening, 32 S.E. 
798, 124 N.C. 472. 


17. Brace v. Black, 17 N.E. 66, 125 
Ill. 33; Jenkins v. Trice, 147 S.E. 251, 
152 Va. 411. 


18. Sumter Trust Co. v. Holman, 
132 S.E. 811, 134°S.C. 412. 

19. Hall v. Burpee, 168 S.H. 
Ga. 270 

20. As to effect of fraud and undue 
influence see supra §§ 432-477. 


21. Ill.—Smith v. Henline, 51 N.E. 
227, 174 Ill. 184, 4 Prob.Rep.Ann. 61. 


Ind.—Todd v. Fenton, 66 Ind. 25; 
Noble v. Enos, 19 Ind. 72. 


Mass.—Davis v. Davis, 
590. 


Mo.—Gordon v. Burris, 54 S.W. 546, 
153 Mo. 223. 


207 U.S. 5838, 


39, 176 


123 Mass. 


Ohio.—Chaney v. Coulter, 29 Ohio 
CAR Lai. 
Tex.—Franklin vy. Boone, 88 S.W. 


262, 39 Tex.Civ.App. 597. 


[a] Words “coercion” or “force” 
should not be applied to fraud induc- 
ing the testator to sign the will by 
trickery without knowledge of its ef- 
fect. Cox v. Hale, 114 So. 465, 217 Ala. 
46. 


22. Ala.—Higginbotham v. Higgin- 
botham lie SonsolG. 06 Alar Si4e 
Chandler v. Jost, 11 So. 636, 96 Ala. 
596. 


Ha eee A v. Diamond, 13 Ark. 


provisions of the will.17 
delusions of the testator, it is not improper to in- 
struct that the provisions of the will or the division 
of the property therein made is of no concern to the 
jury, where they are also instructed as to the effect 
of an insane delusion which affects the provision 
made for an heir or next of kin.'8 
will and a codicil on the ground of insanity, an in- 
struction that the jury should consider the cireum- 
stances attending the execution of each separately is 


[§ 934] (3) Fraud 
Where the evidence is such as to require it, the jury 
should be instructed on the issue of fraud.?! 
manner the jury should be instructed on undue influ- 
It has been held that instructions on undue 
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Where the issue is insane 


On the caveat of a 


and Undue Influence.?° 


In like 


Ill. Johnson vy. Farrel], 74 N.E. 760, 
215 Ill. 542; Pooler v. Cristman, 34 
N.E. 57, 145 Dll. 405 [aff 45 Ill.App. 
334]; Yoe v. McCord, 74 T1l.-33. 


Ind.—Conway v. Vizzard, 23 N.E. 
771, 122 Ind. 266; Vanvalkenberg v.- 
Vanvalkenberg, 90 Ind. 433; Todd v. 
Fenton, 66 Ind. 25. 


Ky.—Lucas v. Cannon, 13 Bush 650; 
Morris v. Morton’s Ex’rs, 20 S.W. 287, 
14 Ky.L. 360; Wills v. Tanner, 18 S.W- 
INS UURY Weel (IE 


Md.—Taylor v. Nuttle, 62 Md. 342. 


Mo.—Gordon v. Burris, 54 S.W. 546, 
153 Mo. 223; Myers v. Hauger, 11 S. 
W. 974, 98 Mo. 433; Jones v. Roberts, 
37 Mo.App. 163. 


N.C.—Westbrooks y. Wilson, 47 S.E. 
467, 1385 N.C. 400. 


Ohio.—Chaney v. Coulter, 29 Ohio 
eereee Rapp v. Becker, 26 Ohio Cir. 

Pa.—Yardley v. Cuthbertson, 
765, 108 Pa. 395, 56 Am.R. 218. 


$.C.—Farr v. Thompson, 28 S.C.L. 
DESH MCR SAO ie. Say 


Vt.—Foster’s Ex’rs y. Dickerson, 24 
A. 258, 64 Vit. 233: 


Va.—Chappell v. Trent, 19 S.E. 314, 
90 Va. 849. 


[a] Use of words “coercion and 
restraint” is not error when it is clear 
that these words could not have been 
taken for “actual coercion.” Yardley 
v. Cuthbertson, 1 A. 765, 108 Pa. 395, 
56 Am.R. 218. 


{[b] Jury’s attention should be di- 
rected to actual situation, as to 
whether a legatee-draughtsman is re- 
lated to the testator by blood, his 
previous association with the testa- 
tor, the amount of the legacy, ete. 
Graham v. Courtright, 161 N.W. 774, 
180 Iowa 394. 


[c] Instructions held proper or er- 
roneously refused.—Instructions: (1) 
Defining “undue influence.” Park vy. 
W hittelds ore 1 So. 68.0) 20. Alama Si 
Gaither v. Phillips, 75 ‘So. 295, 199 Ala. 
689; Benjamin v. Weintraub, 151 S.E. 
381, 169 Ga. 770; Cash vy. Dennis, 139 
N.W. 920, 159 Iowa 18; Wagner v. 
Klein, 938 A. 446, 125 Md: 229; Mc- 
Loughlin v. Sheehan, 145 N.E. 259, 
250 Mass. 132; Moll v. Pollack, 8 S.W. 
(2d) 38, 319 Mo. 744; Earl v. Mundy, 
(Tex. Civ. App.) 227 S.Ww. GOs ELOUE wwe 
Guerguin, (Civ.App.) 156 S.W. 581 [rev 
on other grounds 163 S.W. 10, 106 Tex. 
185, 50 L-R.A.N.S. 1136]; Smith v. 
Smith, (Tex.Civ.App.) 153 S.W. 918. 
(2) Omitting the word “undue” before 
the word “‘influence.’’ Gaither v. Phil- 
lips, 75 So. 295, 199 Ala. 689. (3) That 
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the will must be found to have been 
procured by coercion “or” fraud with- 
out explanation of what is meant by 


coercion. Phillips v. Gaither, 67 So. 
1001, 191 Ala. 87. (4) That the words 
“fraud,” “duress,” and “undue in- 


feuence,’”’ as used in the instructions, 
were used synonymously and general- 
ly mean the same thing. Pickler v. 
Wise, 132 N.W. 815, 152 Iowa 644. (5) 
Using the word “fraudulent’’ in con- 
nection with proponent’s conduct, 
where no issue of fraud was sub- 
mitted to the jury. Bradshaw v. Sea- 
ton, 128 S.W. 9438, 60 Tex.Civ.App. 278. 
(6) To find for the contestant if the 
will is found to be the result of undue 
influence. Lewis v. Martin, 98 So. 635, 
210 Ala. 401; Gaither v. Phillips, 75 
So. 295, 199 Ala. 689; Crow v. Whit- 
worth, 152 S.E. 445, 170 Ga. 242; 
Rounds vy. Rounds, 283 S.W. 77, 214 
Ky. 294; Scott v. Townsend, (Civ. 
App.) 159 S.W. 842 [rev on other 
grounds 166 S.W. 1138, 106 Tex. 322]. 
(7) Requiring a finding whether the 
will was the voluntary act of the tes- 
' tator or was the result of undue in- 
fluence of “others.” England v. Faw- 
bush, 68 N.E. 526, 204 Ill. 384. (8) 
That the means used to exert undue 
influence is immaterial. Daggett v. 
Boomer, 99 So. 181, 210 Ala. 673; 
Lewis v. Martin, 98 So. 635, 210 Ala. 
401 (where testatrix’s will was con- 
tested for undue influence of legatee, 
it was proper to charge that whether 
her free agency is destroyed or mas- 
tered by physical force or mental coer- 
cion by threats which occasion fear, 
or by importunity, which she is too 
weak to resist, or which extorts com- 
pliance in hope of peace, is imma- 
terial, that it is essential to ascertain 
as far as possible the power of coer- 
cion on the one hand and liability to 
its influence of the other, and that 
when one obtains ascendancy over an- 
other which prevents exercise of un- 
biased judgment, then undue influence 
exists); Miller v. Whittington, 80 So. 
499, 202 Ala. 400; Wear v. Wear, 76 
So. 111, 200 Ala. 345; Smith v. Smith, 
56 So. 949, 174 Ala. 205. (9) That 
force is not necessary. Lehman v. 
Lindenmeyer, 109 P. 956, 48 Colo. 305. 
(10) <As to the amount of influence 
necessary to render a will invalid. 
Dean v. Littleton, 131 S.H. 507, 161 
Gar G5ilaws (ll) As?) to (thes timeat 
which undue influence must be opera- 
tive. Thomas v. Cortland, 89 A. 414, 
121 Md. 670. (12) Stating that the 
jury might consider such evidence 
as was mentioned in the instruction 
that might ‘tend to show what dis- 
position, if any, he would probably 
have made of his property, if he had 
been in mental and bodily health and 
strength and uninfluenced.” Harbison 
v. Boyd, 96 N.E. 587, 177 Ind. 267. 
(13) That affection or desire to grati- 
fy the wishes of a beneficiary is not 
coercion. Dulaney v. Burns, 119 So. 
21, 218 Ala. 493. (14) That, although 
the influence exerted was such as un- 
der ordinary circumstances‘or by the 
exercise by a person of ordinary pow- 
ers of resistance would be regarded as 
innocent, if in the particular case it 
resulted in a disposition of the prop- 
erty contrary to the testator’s desire, 
the influence was undue. Daggett v. 
Boomer, 99 So. 181, 210 Ala. 673. (15) 
That if the contestee, by constant im- 
portunity, unduly influenced his wife 
to execute a will in his favor, and on 
account of her weakened physical con- 
dition she yielded, the verdict should 
be for contestants. Kennedy v. Quinn, 
266 S.W. 462, 166 Ark. 509 (instruction 
construed to .mean that jury should 
find for contestants if testatrix was 
unduly influenced because of constant 
importunity, which, because of her 
physical condition, she was unable 
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to resist, and as so interpreted was 
correct). (16) That if the testator 
is given a false impression concerning 
persons who are natural objects of his 
bounty, so that in making his will he 
acts on unfounded beliefs, ete., not be- 
ing in a position to judge for himself, 
the will is invalid from undue in- 
fluence. Miller v. Whittington, 80 So. 
499, 202 Ala. 400. (17) To consider 
persuasions inducing the testatrix to 
execute a will other than _ desired, 
and to establish the will, if the testa- 
trix understood the effect thereof. 
Galloway v. Hogg, 146 S.E. 156, 167 
Ga. 502. (18) Stating what influence 
the testator’s wife has the right to ex- 
ercise over his mind in disposing of 
his property. Andrew v. Linebaugh, 
169 S.W. 135, 260 Mo. 623. (19) Thata 
husband may influence the making of 
his wife’s will for his own benefit so 
long as he does not exert undue in- 
fluence, where the contestants claimed 
the devise unnatural. Applegate v. 
McFadin, (Tex.Civ.App.) 20 S.W.(2d) 
396. (20) ‘That if the testatrix in 
executing a will did not act intelli- 
gently and voluntarily but was sub- 
ject to her husband’s will, the verdict 
should be for contestants. Kennedy v. 
Quinn, 266 S.W. 462, 166 Ark. 509 (not 
open to objection that jury might find 
against will if testatrix was subject 
to husband’s will because of her love 
for, and desire to benefit, him). (21) 
As to jealousy with which the law 
views transactions between a physi- 
cian and a patient. Holbrook v. Sea- 
grave, 116 N.E. 889, 228 Mass. 26. 
(22) That a person in confidential 
relation is not prevented from exer- 
cising any influence whatsoever to 
obtain benefit. Benjamin v. Wein- 
traub, 151 S.B. 381, 169 Ga: 770. (23) 
That the effect of confidential rela- 
tions between the testatrix and one 
member of the family benefited by the 
will is against the whole family. 
Gaither v. Phillips, 75 So. 295, 199 Ala. 
689. (24) That, instructions for 
drafting a deed having been given by 
the residuary legatee, the proponent, 
who was in close confidential rela- 
tions with the aged testatrix and had 


‘ 551, 199 App.Div. 405. - (25) 
That, the instructions for drafting a 
codicil to the will having been given 
by proponent to his attorney, the 
codicil must be regarded as having 
been prepared by him. In re Carter’s 
Will, 191 N.Y.S. 551, 199 App.Div. 405. 
(26) That the testator’s satisfaction 
with the will subsequent to its execu- 
tion tended to show that it was in 
fact his will. In re O’Connor’s Will, 
155 N.W. 290, 173 Iowa 318, Ann.Cas. 
1918C 378. (27) That declarations 
by the testator of an intent to leave 
property to proponents was evidence 
to rebut a claim of undue influence. 
Hollingworth v. Kresge, 187 A. 908, 
48 R.I. 341. (28) Allowing the jury 
to consider prior wills and prior state- 
ments of testamentary intentions. 
Teter v. Spooner, 137 N.H. 129, 305 11. 
198. (29) That certain former wills 
were admitted to show the state of 
mind of the testatrix toward the bene- 
ficiaries named in them, and not to 
show that the will in controversy was 
made while she was of unsound mind, 
or through undue influence or fraud. 
In re Evert’s Estate, 125 P. 1058, 163 
Cal. 449. (30) Not to consider in- 
fluences exerted on the testatrix if she 
had mental capacity to make a will. 
Galloway v. Hogg, 146 S.E. 156, 167 
Ga. 502. 


{d] Instructions held erroneous or 
properly refused.—Instructions: (1) 
Erroneously stating what undue in- 
fluence vitiates a will. Lewis v. Mar- 
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tin, 98 So. 635, 210 Ala. 401; Miller v. 
Whittington, 80 So. 499, 202 Ala. 400; 
Atkinson v. Atkinson, 127 S.E. 149, 
159 Ga. 882; Chedel v. Mooney, 123 
S.H. 300, 158 Ga. 297; Dial v. Welker, 


159° N.E.! 286,' 328 “Til! 565 Deter ev 
Spooner, 137 N.E. 129, 305 Til.» 198; 
Todd v. Fenton, 66 Ind. 25; In re 


Sexauer’s Estate, 201 N.W. 82, 198 
Iowa 1378; Farmers’ Bank & Trust 
Co..Vv. Harding), 27.2 S5W.. 3, 209) Ky nee 
Seally v. Wardlaw, 86 So. 625, 123 
Miss. 857; In re Abts’ Mstate, 241 N. 
W. 270, 122 Neb. 714; In re Johnson’s 
Estate, 161 N.W. 429, 100 Neb. 791; 
Gregg v. Moore, 33 Ohio Cir.Ct. 534. 
(2) Defining “confidential relations” 
where too general. Keeble v. Under- 
wood, 69 So. 473, 193 Ala. 582. (3) 
Requiring the proponent to be active 
in the preparation or execution of the 
will, and excluding undue influence 
before them. Raney v. Raney, 112 
So. 318, 216 Ala. 30. (4) As to the 
admissibility of statements of the 
testator. In re Bretzman’s Will, 135 
N.W. 980, 117 Minn. 247. (5) Which 
failed to state that the determination 
of the jury as to undue influence 
should be based on the evidence. 
Keeble v. Underwood, 69 So. 473, 193 
Ala. 582. (6) Requiring that the 
testator must have lost dominion over 
his family, in a will contest by a 
daughter for undue influence of an- 
other daughter, it being sufficient if 
the proponent. exercised undue in- 
fluence. Raney v. Raney, 112 So. 313, 
216 Ala. 30. (7) That, if any clause 
of the will was obtained by undue 
influence, the jury should find that 
this clause was not the testator’s will, 
where an instruction given covered 
the real issue, and there was no evi- 
dence that certain parts of the will, 
and not others, were obtained by un- 
due influence. Wood v. Rigg, 153 S. 
W. 214, 152 Ky. 242. (8) Authorizing 
the jury to invalidate a will unless 
decedent was wholly uninfluenced or 
in any manner guided or directed 
about the execution of the will or in 
procuring attesting witnesses, since it 
is undue influence that vitiates a will. 
Ward v. Ward, 87 So. 153, 124 Miss. 
697. (9) That, unless the jury be 
convinced by the evidence, they can- 
not reject the will, where undue in- 
fluence is established by a preponder- 
ance of the evidence. In re Johnson’s 
Estate, 161 N.W. 429, 100 Neb. 791. 
(10) That, because of the small inter- 
est of proponent under the codicil, it 
was unjust to charge him with exer- 
cising undue influence, where the evi- 
dence showed a bitter feeling between 
contestant and proponent, that pro- 
ponent was the dominating influence 
in the family, that a codicil confirmed 
proponent’s title to a portion of the 
estate, while contestant and another 
had to take their chance of being sub- 
sequently cut off, and failure of pro- 
ponent to testify to show his own 
good faith was not excused. Popple- 
ton v. Poppleton, 122 N.W. 272, 158 
Mich. 21. (11) That, if the testatrix 
had made up her mind to give her es- 
tate equally to the caveatee and a 
third person, and that is what she 
would have done if it had not been 
for the undue influence of the cavea- 
tee, by which the latter got it all 
herself, then there was no injury to 
the caveator of which she had a right 
to complain, because she was deprived 
of nothing; but if, except for such 
undue influence, no will would have 
been made, then the caveator was in- 
jured, because in that event half of 
the estate would have gone to her, for, 
if an instrument propounded as a will 
was procured by undue influence, it is 
in law no will, and it-is the duty of 
the jury to so find, and it is error to 
permit the jury to conjecture whether 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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influence need not be given unless requested,?? but a 
proper instruction, when requested, must not be re- 
fused.?* In the absence of a request, the court need 
not charge in the language of a statutory provision 
declaring wills void if procured by misrepresenta- 
tions or fraud.2> A requested instruction on undue 
influence may, in a proper case, be modified.2* The 
propriety of particular instructions depends on the 
facts of each ecase.2* An instruction that a will is 
invalidated for fraud in procuring its execution may 
be sufficient without indicating the nature of the 
fraud?* or the persons by whom it was exercised.?® 
Where fraud by deceit is absent, it is proper to in- 
struct that the undue influence must amount to force 
or fear overcoming the testator’s free agency.*® In- 
structions which destroy the burden of proof of 
absence of undue influence should not be given.*! 
The courts are not bound to illustrate and apply the 
general principle on this subject by and to particu- 
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such a course would be to give undue prominence 
to some portions of the evidence, and thus lead the 
minds of the jury away from the main question at 
issue.*? The court should properly instruct the jury 
on the effect of suggestions to the testator as to dis- 
position of his property.24 An instruction not per- 
mitting the jury to separate a will or codicil into 
its constituent parts and find for or against any part 
thereof is bad,?® but is not subject to exception 
where the jury, by.a verdict in favor of the will or 
codicil, have found that no part of it was procured by 
undue influence.*® 


[§ 935] (4) Disposition of Property. Where a 
will is contested on the ground of undue influence or 
lack of testamentary capacity, the court may prop- 
erly instruct the jury that a person of sound mind 
has the right, under the law, to dispose of his prop- 
erty by will as he may see fit,?* and that an unequal 
distribution of his property by a testator is no legal 


lar parts of the evidence.?? 


the testatrix, if uninfluenced, would 
or would not have made a will leaving 
her property to persons other than the 
eaveator. Hoepner v. Bell, 35 App.D. 
C. 534. (12) Where a will was con- 
tested for undue influence of the exec- 
utrix, who was the testatrix’s sister 
and chief beneficiary, and the hus- 
band’s legacy was smaller in value 
than the legacy to the testatrix’s sis- 


ters, there was no error in refusing to) 


charge in the language of a statute 
relating to powers of testators and 
effect of wills which bequeath an es- 
tate to a stranger to the exclusion of 
the testator’s family. Chedel_ v. 
Mooney, 123 S.E. 300, 158 Ga. 297. 


23. Turner’s Guardian v. King, 32 
S.W. 941, 33 S.W. 405, 98 Ky. 253, 17 
1a DAR 


24. Wmhardt v. 
48, 191 Ind. 215. 


25. Crow v. Whitworth, 152 S.E. 
oe 170 Ga. 242. 


6 Bowers v. Evans, 109 N.E. 989, 
268 Tll. 453. 


27. See cases infra this note. 


[a] Instructions held warranted by 
facts.—A charge to refuse probate on 
the slightest evidence of fraud as re- 
gards the will of a widower disinher- 
iting an only child and leaving prop- 
erty to “strangers.’’ Deans v. Deans, 
144 S.E. 116, 166 Ga. 555. 


[b] Instructions held not warrant- 
ed by facts.—A charge that, on the 
slightest evidence of mental aberra- 
tion, fraud, or undue influence, pro- 
bate should be refused. Dean v. Lit- 
tleton, 131 S.E. 507, 161 Ga. 651. 


28. Smith v. Henline, 51 N.E. 227, 
174 Ill. 184. 


Collett, 131 N.E. 


29. Smith v. Henline, supra. 

30. Cox v. Hale, 114 So. 465, 217 
Ala. 46 

31. Moll v. Pollack, 8 S.W.(2d) 38, 


$19 Mo: 744. 


32. Spalding v. Brooks, 
224, 


83. Eastis v. Montgomery, 9 So. 
811, 98 Ala. 293; McFadin v. Catron, 
25 S.W. 506, 120 Mo. 252; Spalding v. 
Brooks, 58 N.H. 224; Thornton's Ex’rs 
Vv. Thornton’s Heirs, 39) Vit. a2. 


34. Dulaney v. Burns, 119 So. 21, 
218 Ala. 493; Galloway v. Hogg, 146 
S.E. 156, 167 Ga. 502; Brown v. Ken- 
drick, 135 S.E. 721, 163 Ga. 149; In re 
Martin’s Will, 142, N.W. 74, 166 Iowa 
233. 


58 N.H. 


Indeed, the result of 


35. Farmers’ Bank & Su ters Cow: 
Harding, 272 S.W. 3, 209 Ky. 3. 


36. Ogden v. Greenleaf, 9 N.E. 745, 
143 Mass. 349. 


37. Cal.—Matter of Higgins’ Es- 
tate, 104 P. 6, 156 Cal. 257; In re Nel- 
son’s Hstate, 64 P. 294, 132 Cal. 182. 


Ga.—Hall v. Burpee, 168 S.E. 39, 
176 Ga. 270. . 


Ky.—Barlow v. Waters, 28-S.W. 785, 
16 Ky.L. 426. 


Mo.—Couch y. Gentry, 20 S.W. 890, 
113 Mo. 248; Myers v. Haugen, 98 
Mo. 433, 11 S.W. 974. 


N.D.—Auld v. Cathro, 128 NW. 
1025, 20) NSD.) 461, 32 TuReA.N-S.~ 71, 
Ann.Cas.1913A 90. 


ek we v. Lane, 15 Ohio App. 


Tex.—Trezevant v. 
App.) 25 S.W. 1092. 


[a] Where testator has disinher- 
ited his children (1) the jury should 
be instructed that it is the right of 
every person of legal age and men- 
tal capacity to dispose of his prop- 
erty by will (In re Martin’s Estate, 
151 P. 138, 170 Cal. 657), (2) and that 
children have no vested rights in their 
parents’ property because of the rela- 
tionship (In re Martin’s Estate, su- 
pra). 


[b] Instructions held proper or 
erroneously refused.—An instruction 
that everyone has the right to dispose 
of his property according to his own 
desires, and that, if there is no de- 
fect of testamentary capacity, effect 
must be given to his will irrespective 
of its provisions or of his reasons or 
motives for making such disposition, 
and that the jury were not at liberty 
to consider the character of the provi- 
sions, was not erroneous as removing 
from the jury’s consideration the 
terms of the will itself. ‘In re Hig- 
gins’ Estate, 104 P. 6, 156 Cal. 257. 


{c] Instructions held erroneous or 
properly refused.—(1) While a stat- 
utory provision gives every person of 
sound mind absolute power of dispo- 
sition over his property, yet, where 
unnatural disposition of property was 
shown as evidence of want of testa- 
mentary capacity, a requested in- 
struction that, if the testator was 
not incapable, he might dispose of 
his property as he saw fit, although 
dictated by unreasonable prejudice 
toward one heir or overwhelming 
love for another, was properly re- 


Rains, (Civ. 


reason for considering it an irrational act.*® 


The 


fused, as being argumentative. 
Campbell vy. Campbell, (Tex.Civ.App.) 
215 .S.W. 7 1384. °€2) A.“ request ito 
charge in a will contest, more in the 
nature of a homily than an instruc- 
tion in defense of the testator’s right 
to dispose of his property according 
to his desires, without reference to 
the unjustness or inequality thereof, 
and in accordance with his prejudices, 
igs properly refused. Lehmann  v. 
Lindenmeyer, 109 P. 956, 48 Colo. 305. 


38. Hughes v. Hughes’ Ex’r, 31 
Ala. 519; Coleman vy. MRobertson’s 
Ex’rs, 17 Ala. 84; Hallenbeck v. Cook, 
54 N.E. 154, 180 Ill. 65. 


[a] Instructions held proper.—(1) 
Instruction that the will shculd not 
be invalidated because unwise, if the 
testator had testamentary capacity 
when the will was executed. Jenkins 
vi Trice, 147 (S.B.. 254, 152..5Vian as 
(2) Charge that the jury have noth-- 
ing to do with the disposition of the 
property under the will, except so 
far as the same may throw light on 
the question whether undue influence 
was used on the testator. McDon- 
ald’s Estate v. McDonald, (Tex.Civ. 
App.) 150 S.W. 5938. (3) Proponent’s 
requested charge that the testatrix 
could direct the executor to destroy 
personalty. Hall v. Burpee, 168 S. 
EH. 39, 176 Ga. 270. 


[b] Instructions held erroneous,— 
(1) Instruction relating to the status 
of contestants as heirs at law and to 
the testamentary capacity of the tes- 
tatrix and the manner of distribution 
if deceased had _ died _ intestate. 
Turnbull v. Butterfield, 1386 N.H. 663, 
304 Tll. 454. (2) Instruction em- 
phasizing that the father of contest- 
ants and proponents had deeded the 
property to the testatrix, as the jury 
had nothing to do with the fairness 
of the testatrix’s distribution and the 
source of her title. Turnbull v. But- 
terfield, supra. (3) Instruction that 
children had been discriminated 
against by an unequal division of the 
property. Turnbull v. Butterfield, 
supra. (4) Instruction that failure 
of the testatrix to leave property to 
a son of mature age able to care for 
himself might be considered on the 
issue of mental competency. In re 
Bliss’ Estate, 225 N.W. 576, 247 Mich. 
389. (5) Instruction that gross in- 
equality in favor of one of testator’s 
children, unexplained, might be con- 
sidered as tending to show want of 
testamentary capacity, as inequality 
alone is not enough. Schieberl v. 
Schieberl, 170 S.W. 897, 261 Mo. 706. 
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jury should be instructed that they have no right to 
determine what the testator’s will should have 
been,®® and have nothing to do with remedying any 
unfairness in the disposition of the property,*° pro- 
vided the jury are permitted to consider such dis- 
position in connection with other evidence, as bear- 
ing on the questions of testamentary capacity and 
But it has been held error to 
give the latter instruction alone and unqualified,*? 


undue influence.*! 


(6) Instruction in a will contest on 
the ground of fraud and undue influ- 
ence that if the influences brought to 
bear on the testator were undue and 
the making of the will was a result 
thereof, whereby a part of the tes- 
tator’s family was provided for to the 
exclusion of contestants, and the will 
to that extent was unnatural, it 
would follow that the will was ille- 
gal, and the verdict must be for con- 
testants, was objectionable for at- 
firming that a discrimination between 
children was illegal, while such dis- 
erimination is evidential only under 
issues of mental capacity vel non to 
execute the will or of undue influence 
vel non in its execution. . Smith v. 
Smith, 56 So. 949, 174 Ala. 205. 


[c] Instructions erroneously re- 
fused.—(1) Where experts’ opinions 
of the testator’s insanity were based 
on the provisions of the will cutting 
off a daughter with one dollar, and 
the court had instructed that the jury 
could consider that circumstance in 
determining the issue of incompeten- 
ey, requested instructions by propo- 
nents that the mere fact that the tes- 
tator bore ill will to one of his chil- 
dren, or made an unnatural disposi- 
tion of the property, did not invali- 
date the will if the evidence clearly 
showed the testator was sane, should 
have been given. In re Gould’s Es- 
tate 1205) bP. 457, 183) Cal. 353.) 42) 
Where the testator has disinherited 
his children, a charge in a will con- 
test that the verdict must be based 
solely on the evidence, excluding all 
sympathy, pity, prejudice, etc., is im- 
properly refused. In re Martin’s Es- 
Laem ni ae Sen LOT CaleGot. 


39. Galloway v. Hogg, 146 S.E. 
156, 167 Ga. 502; Wetzel v. Firebaugh, 
95 N.E&. 1085, 251 Ill. 190; In re Mar- 
tin’s Will, 142 N.W. 74, 166 Iowa 233. 


40. Chaney v. Baker, 136 N.E. 804, 
304 Ill. 362; Brainard v. Brainard, 
103 N.E. 45, 259 Ill. 613; Larabee v. 
Larabee, 88 N.E. 1037, 240 Ill. 576. 


[a] Thus an instruction on tes- 
tamentary capacity is erroneous 
which has a tendency to permit the 
jury to decide whether the will was 
just or unjust as to the various rel- 
atives. Carnahan v. Hamilton, 107 N. 
BH. 210, 265 Ill. 508, Ann.Cas.1916C 21. 


41. Ala.—Lewis v. Martin, 98 So. 
635, 210 Ala. 401; Schieffelin v. 
Schieffelin, 28 So. 687, 127 Ala. 14. 


Cal.—In re Snowball’s Estate, 107 
P. 598, 157 Cal. 301. 


Ga.—Crow v. Whitworth, 152 S.E. 
445, 170 Ga. 242; Galloway v. Hoge, 
146 S.B. 156, 167 Ga. 502; Dyar v. 
Dyar, 131 S.E. 535, 161 Ga. 615; Davis 
v. Frederick, 118 S.E. 206, 155 Ga. 809; 
Mullis v. Phillips, 111 S.H. 400, 152 
Ga. 811; Evans v. Arnold, 52 Ga. 169. 


Tll.—Chaney v. Baker, 136 N.E. 804, 
304 Ill. 362; Beemer v. Beemer, 100 
Nem isbn, 256 7) 3125 “Hufiman wv: 
Graves, 92 N.E. 289, 245 Ill. 440; Lar- 
abee v. Larabee, 88 N.B. 1037, 240 111. 
576; McCommon v. McCommon, 38 
INGE 45, Sil ING 401, Vor Tl. 42:8; 
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Nicewander v. Nicewander, 37 N.E. 
O98, Las To 6: 


Ind.—Davis v. Babb, 125 N.E. 403, 
190 Ind. 173; Bradley v. Onstott, 103 
N.E. 798, 180 Ind. 687; Taylor v. Tay- 
lor, 93 N.E. 9, 174 Ind. 670; Conway 
Vv. Vizzard; 23 N.E: 771, 122 Ind. 266; 
Lamb v. Lamb, 5 N.B. 171, 105 Ind. 
456; Rice v. Rice, 175 N.E. 540, 92 
Ind.App. 640. 


Iowa.—Spiers v. Hendershott, 120 
N.W. 1058, 142 Iowa 446; Howe v. 
Richards, 83 N.W. 909, 112 Iowa 220; 
Manatt v. Scott, 76 N.W. 717, 106 Iowa 
203, 68 Am.S.R. 293. 


Miss.—Isom v. Canedy, 88 So. 485, 
128 Miss. 64. 


Mo.—Hartman y. Hartman, 284 S. 
W. 488, 314 Mo. 305; McNealey v. 
Murdock, 239 S.W. 126, 293 Mo. 16. 


Neb.—In re Gunderman’s WBstate, 
168 N.W. 359, 102 Neb. 590. 


N.Y.—In re Budlong, 27 N.E. 945, 
126 N.Y. 423. 


N.C.—In re Worth’s Will, 39 S.E. 
F5C m2 9 ENC x 2s. 


Ohio.—Brown v. Lane, 32 Ohio C.A. 
805; Kettemann y. Metzger, 23 Ohio 
CinCt. Gk 


Tex.—McDonald’s Estate v. McDon- 
ald, (Civ.App.) 150 S.W. 593. 


[a] Instructions held proper or 
erroneously refused.—(1) Requested 
instruction that an uncle need not 
provide for a nephew by will. In re 
Visaxis’ Estate, 273 P. 165, 95 Cal.App. 
617 (not covered in will contest by in- 
struction permitting jury to consider 
evidence of natural objects of testa- 
tor’s bounty in determining his mental 
capacity). (2) Charge to refuse pro- 
bate on slightest evidence of aberra- 
tion of intellect, as regards the will 
of a widower disinheriting an only 
child and leaving property to “stran- 
gers.’”’ Deans v. Deans, 144 S.E. 116, 
166 Ga. 555. (3) Instruction that a 
writing, offered for probate, devised 
all property to a wife and none to 
sisters, nephews, or nieces, should be 
considered on the question of testa- 
mentary capacity. In re Brown's 
Will, 140 S.H. 192, 194 N.C. 583. (4) 
Instruction that an eighty-eight year- 
old testator was mentally incapacitat- 
ed if he did not appreciate nature of 
his property and his children’s claims 
to his bounty. In re Willits’ Estate, 
165 P. 537, 175 Cal. 178 (warranted 
by evidence regarding his belief in 
sviritualistic mediums and gifts of 
eighty-five thousand dollars to woman 
spiritualist companion). (5) Instruc- 
tion that the jury were not concerned 
with apparent inequality in disposi- 
tion of his property by decedent if 
they believed that he had sufficient 
mental capacity to make a valid will. 
Down v. Comstock, 149 N.E. 507, 318 
Ill. 445. (6) Instruction on the issue 
of unnatural disposition, it being 
claimed that the testator made no ade- 
quate provision for his parents, tell- 
ing the jury that a bequest of a fixed 
sum annually to aged parents must be 
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or to single out and give undue prominence to ine- 
quality of disposition, since it might tend to lead 
the minds of the jury from the real issue of capac- 
ity or undue influence.** 
mit the provisions of the will to the jury in a will 
contest as bearing on the question of the testator’s 
mental capacity when the will was executed, the 
court should instruct as to the correct legal meaning 
of such provisions.*4 It is not proper to instruct the 


Where it is proper to sub- 


paid out of the corpus, if the income 
of the estate proved insufficient. 
Jenkins v. Trice, 147 S.E. 251, 152 Va. 
411. (7) Instruction that, in de- 
termining soundness of the testator’s 
mind, the jury should consider wheth- 
er he recognized natural objects of his 
bounty, although contestants were not 
disinherited. Jewett v. Farlow, 157 N. 
Ee. 458, 158 N.E. 489, 88 Ind.App. 301. 
(8) On awill contest, in which it ap- 
peared that the testatrix received 
property under an agreement with 
children settling her husband’s estate, 
an instruction that whether the hus- 
band’s estate had any claim against 
the property was not in issue, but that 
the source from which she received it 
might be considered as bearing on the 
unnatural character of the disposition 
made by her. In re Hotchkiss’ Will, 
92 A. 419, 88 Conn. 655. 


[b] Instructions held erroneous or 
properly refused. — (1) Instruction 
for contestants, authorizing, without 
qualification, that the jury alone may 
consider the reasonableness or un- 
reasonableness of the will. Ward v. 
Ward, 87 So. 158, 124 Miss. 697. (2) 
Instruction that the jury could not 
consider the reasonableness, justice, 
or propriety of the will. Huffman v. 
Graves, 92 N.E. 289, 245 Ill. 440 (such 
matters being proper for considera- 
tion on the question of mental capac- 
itv). (8) Instruction that the jury 
might consider the testator’s family, 
their relationship, age, condition in 
life, their need of his bounty, his per- 
sonal relations with them, as bearing 
on the question of unsoundness of 
mind, without informing the jury of 
the bearing such facts could have on 
mental soundness. In re Burgin’s Es- 
tate, 171 N.W. 144, 186 Towa 928. (4) 
Instruction that the jury must not 
consider whether the disposition made 
by the testator was appropriate or 
just, but merely whether the paper 
was the last will of decedent. Max- 
well v. Lake, 88 So. 326, 127 Miss. 107. 
(5) Instruction authorizing the jury 
to find want of mental capacity from 
the fact that the testatrix placed a 
different construction on an agree- 
ment with children for the settlement 
of her husband’s estate than that 
placed thereon by the jury. In re 
Hotchkiss’ Will, 92 A. 419, 88 Conn. 
655. (6) Instruction that it made no 
difference what disposition was made 
of the property, whether appropriate 
or not, since the disposition of prop- 
erty is indicative of the testatrix’s 
ability to understand her obligations. 
Lane y. St. Denis Catholic Church of 
Benton, (Mo.App.) 274 S.W. 1103. 


42. King v. Rowan, 34 So. 325, 82 
Miss. 1. 


43. Zimlich v. Zimlich, 14 S.W. 837, 
90° Keys 657, 12 Kye 58oe Rivers 
Fuller. 83 Ky. 345, 7 Ky.L. 395, 7 Ky. 
L. (abstract) 376; Broaddus’ Devisees 
v. Broaddus’ Heirs, 10 Bush (Ky.) 
299; Herbert v. Long, 23 S.W. 688, 15 
Ky.L. 427; Bledsoe’s Ex’x yv. Bledsoe, 
LSiW,. 10; Sitikyiy 55: 


44, Ditton v. Hart, 93 Nw. 961, 
175 Ind. 181. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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jury as to the disposition of the testator’s property if 
the will is not upheld.*® It is proper to instruct that 
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will.47 


the testator’s attempted disposition of property not 


his own would not render the entire will invalid.*® 
The jury may be instructed that there is a legal pre- 
sumption, in the absence of contrary proof, that a 


: 45. Tucker v. Houston, 112 So. 360, 
~ 216 Ala. 43; Crocker’s Heirs v. Crock- 
er’s Heirs, 246 S.W. 6, 156 Ark. 309. 


46. Jenkins v. Trice, 147 S.E. 251, 
152 Va. 411. 


47. Seaman v. Husband, 100 A. 941, 
256 Paleo lL. 


48. As to execution of will see 
supra § 273 et seq. 


49. Ala.—Woodroof v. Hundley, 32 
So. 570, 133 Ala. 395. 


Cal.—Burrell’s Estate, 19 P. 880, 77 
Cal. 479. 


et v. Owen, 21 App.D.C. 


I11.—Witt v. Gardiner, 41 N.E. 781, 
158 Ill. 176, 49 Am.S.R. 150; Henline 
v. Brady, 110 Ill.App. 75. 


Iowa.—In re Jones’ Hstate, 106 N. 
W. 610, 130 Iowa 177. 


Ky.—Bramel v. Bramel, 39 S.W. 520, 
101 Ky. 64, 18 Ky.L. 1074; Savage v. 
Bulger, 76 S.W. 361, 25 Ky.L. 763, 77 
S.W. 717, 25 Ky.L. 1269; Dean v. Phil- 
lips, 61 S.W. 10, 22 Ky.L. 1621. 


Mich.—Spratt v. Spratt, 43 
627, 76 Mich. 384. 


Mo.—Cowan v. Shaver, 95 S.W. 200, 
197 Mo. 203; Beyer v. Hermann, 73 S. 
W. 164, 173 Mo. 295. 


N.C.—In re Snow’s Will, 388 S.E. 
295, 128 N.C. 100; Cornelius v? Braw- 
ley, 14 S.E. 78, 109 N.C. 542. 


Ohio.—Irwin v. Jacques, 73 N.E. 
683, 71 Ohio St. 395, 69 L.R.A. 422. 


Tenn.—Watterson v. Watterson, 1 
Head 1. 


[a] Enstructions held proper or er- 
roneously refused.—(1) That signa- 
ture by mark, with intent to execute a 
will, is sufficient. Dial vy. Welker, 163 
Nene v2, sea Ll. 509.) (2) Defining 
“attestation.’’ In re Baxter’s Estate, 
161 N.W. 261, 136 Minn. 59. (3) That 
a will is void if attested before signa- 
ture, or if signed without presence of 
witnesses, or not acknowledged in 
their presence. Danville Trust Co. v. 
Barnett, 111 N.E. 429, 184 Ind. 696. 
(4) That the jury should find against 
the will, if the testator did not ac- 
knowledge his signature in the pres- 
ence of the witnesses, even though he 
signed the will. Shewmake v. Shew- 
make, 87 S.B. 1046, 144 Ga. 801. (5) 
To find in favor of the will, if the tes- 
tator’s name was signed when he pro- 
cured the witnesses to sign and he 
then acknowledged his signature in 
their presence. Shewmake v. Shew- 
make, 87 S.H. 1046, 144 Ga. 801. (6) 
That, if the testator did not sign an 
alleged will in the presence of the 
subscribing witnesses and did not 
acknowledge his signature to them, 
the jury must find the issue in favor 
of contestants. Stuck v. Howard, 104 
So. 500, 218 Ala. 184. (7) That the 
will should be attested and subscribed 
in the testator’s presence by three 
competent witnesses, and the word 
“attest” is signing of witnesses’ 
names that is, to subscribe, to write, 
that it means written under, and that 
attestation is the signing of the wit- 
ness at the time the will was signed. 
Moore v. Walton, 123 S.B. 812, 158 Ga. 
408. (8) That, if the testatrix signed 
the will knowing its contents, and 
made acknowledgment showing she 
put her name bona fide on the paper, 


N.W. 


that she desired witnesses, although 
not signing in the presence of the wit- 
nesses, who signed in the presence of 
cach other, and the witnesses affixed 
signatures to an attestation clause, 
the will was properly executed. 
Moore v. Walton, supra. (9) That, 
if the testatrix was present, and she 
or some other person in her presence 
acknowledged the will and signature, 
and that after that the witnesses 
signed, that would comply with the 
law as to attestation. Moore v. Wal- 
ton, supra. (10) That it was necessary 
that the three subscribing witnesses 
should sign in the presence of the tes- 
tatrix, but that it was not necessary 
that they should sign in the presence 
of each other, or all at the same time. 
Nix v. Stephens, 107 S.E. 534, 151 Ga. 
536 (where there was no contention 
that a deceased witness to a will did 
not sign as a witness, the contention 
being that he did not sign at the time 
the other witnesses signed, an instruc- 
tion that proof that he was dead and 
that his name on the will was in his 
handwriting was sufficient to show his 
signing as a subscribing witness was 
not calculated to lead the jurors to 
believe that they could disregard the 
testimony of one of the witnesses, 
and regard the fact as proved that the 
deceased witness signed at the same 
time as the other witnesses). (11) 
That the will was signed in the testa- 
tor’s presence if the witnesses were 
practically in the same room with him 
where he could see them sign if he 
desired and was able to do so. Con- 
nery v. Connery, 141 N.W. 615, 175 
Mich. 544. (12) Omitting the word 
“credible” as to attestation of the 
will by witnesses, where the jury were 
told that all witnesses’ credibility was 
for the jury’s consideration. Dial v. 
Welker, 163 N.E. 772, 332 Til. 509. 
(13) That certificate of oaths of sub- 
scribing witnesses made “prima facie 
proof of the validity of the instru- 


ment.” Down v. Comstock, 149 N.E. 
50%5eon8, Ll. 445914) Ss) That iti ap- 
peared in evidence without dispute 


that the will was properly signed and 
witnessed. In re Shields’ Will, 224 N. 
W. 69, 208 Iowa 607. (15) Submit- 
ting the question whether the testa- 
trix executed an alleged will with full 
knowledge of its contents, where the 
instruction given did not clearly sub- 
mit such issue. Rucker v. Carr, (Tex. 
Civ: App.) 163 SW. 632: (Ci6) As to 
circumstances attending the execu- 
tion of a will which might rebut the 
presumption of the testator’s knowl- 
edge arising from the execution. Ex 
parte McKie, 91 S.B. 978, 107 S.C. 57. 
(17) Using the expression ‘‘executed” 
and “signed,” where no request was 
made for more explicit instructions 
on the subject, and it did not appear 
that the jury were misled. Churchill 
v. Neal, 82 S.E. 1065, 142 Ga. 352. (18) 
As to the date of the execution of the 
will. Connery v. Connery, 141 N.W. 
615, 175 Mich. 544. (19) In sub- 
stance that, if the first sheet of the 
instrument tendered was not part of 
the will when executed, the tendered 
instrument was not the will. Klein 
v. Schommer, 180 N.E. 408, 347 lL 
632. (20) Requiring a finding that a 
copy of a lost will offered in evidence 
was a substantial copy of the will 
witnessed by named persons. Neal v. 
Caldwell, 34 S.W.(2d) 104, 326 Mo. 
1146. (21) Excluding consideration 
of the question whether the will made 


[§ 936] (5) Execution.+® 
strueted as to the requisites of due execution of a 
will,*® leaving to them the question as to whether 
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man will take care of his wife and family in his 


The jury should be in- 


an equitable division of the testator’s 
estate. Connery v. Connery, 141 N.W. 
615, 175 Mich. 544. (22) Which told 
the jury that certain things would 
constituté compliance with the law of 
execution of wills; and not purport- 
ing to cover testamentary capacity or 
undue influence which were covered 
in another. instruction. Pritchard v. 
Thomas, (Mo.) 192 S.W. 956. (23) 
Where the court charged that two 
attesting witnesses were sufficient to 
the validity of a will, and the testi- 
mony for proponent was that the will 
was executed in the presence of the 
three witnesses who had signed it, 
a further instruction that the jury 
must be reasonably satisfied that the 
instrument was attested by the three 
witnesses named in order to find it 
valid was not erroneous. Venable v. 
Venable, 51 So. 833, 165 Ala. 621. 


[b] Instructions held erroneous or 
properly refused.—(1) That the tes- 
tatrix need not sign her name on 
every page of the will. Klein v. 
Schommer, 180 N.E. 403, 347 Ill. 632. 
(2) On the testatrix’s declaration of 
the instrument as her will, emphasiz- 
ing compliance with words and phras- 
es of the statute, rather than with 
its purpose. Perham v. Cottle, 162 
N.Y.S. 21, 98 Mise. 48 [aff 165 N.Y.S. 
1106]. (3) To find for contestants if 
the jury believed from the evidence 
that proponent failed to prove that 
either of the subscribing witnesses 
was not a credible witness. King v. 
King, 134 So. 827, 161 Miss. 51. (4) 
For proponents as to the testator’s 
acknowledgment of his signature. 
Reynolds v. Massey, 122 So. 29, 219 
Ala. 265 (held bad in form, but not 
to require reversal). ee ASseito: 
whether or not the testator under- 
stood the contents of the will, where 
the evidence showed that, although. 
the testator could not read or write 
English, he could understand English, 
and heard the will read, stated that he 
understood it, and told a witness what 
it contained. Kleinlein v. Krauss, 
(Mo.) 209 S.W. 933. (6) Where the 
issue was whether signatures to a 
will were forgeries, that the testa- 
trix’ intention was entitled to no con- 
sideration in determining whether the 
will was properly executed. Hamil- 
ton v. Hamilton, 10 S.W.(2d) 377, 178 
Ark. 241. (7) On the effect of the 
date on a will claimed to be a 
forgery. Seaman v. Husband, 100 A. 
941). 2662 Pa... 671. (8) That state- 
ments of deceased as to how he in- 
tended to dispose of his property went 
only to the question of the probability 
or improbability of his making a dis- 
position of his property set forth, but 
did not affect the question of whether 
the will was within deceased’s genu- 
ine handwriting. Adams v. Ristine, 
122 Ste 126; 188" Va. 2/78; 838i) Actas 
1413. (9) Where the execution of a 
will was established in the chancery 
court by the written evidence taken 
in the probate court, and there was no 
evidence to the contrary or claim 
that the will was not duly executed, it 
was not error to refuse requested 
charges based on the hypothesis of an 
invalid execution of the will. Cum- 
mings v. McDonnell, 66 So. 717, 189 
Ala. 96. 


[c] Instructions omitting requi- 
sites.—An instruction not telling the 
jury that a will must be attested at 
the testator’s request is not error 


® 


- roneously refused.—(1) 
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these requisites were complied with,®° except where 
the subscribing witnesses swear that the will was 
Where credible witness- 
es testify that the alleged will is entirely in the tes- 
it is proper to instruct the jury 
to find accordingly 1f they find the facts to be as tes- 
Where formal execu- 
tion of a will is not in controversy, it is improper to 
instruct that the issue is whether the instrument is 
Where there is evidence that 
executed under the supervision of a 
lawyer who was not disinterested, and the court in- 
structs that there is ground for a fair inference that 
the will was executed in compliance with the formal 
requirements of the statute, it is fully as favorable 
a charge as the proponent of the will is entitled to, 
and it is proper to refuse an instruction that the 


not properly executed.°*! 
tator’s handwriting, 


tified to by the witnesses.5? 


the testator’s will.°3 
the will was 


where it covered the entire case pre- 
sented by testimony, and the lack of 
request was not in issue. Hamilton v. 
Hamilton, 10 S.W.(2d) 377, 178 Ark. 
241. 


50. 
98, 127 Ala. 640, 


Woodruff ae Hundley, 29 So. 
85 Am.S°R. 145; Ful- 
‘ler v. Fuller, 83 Ky. 345, 7 Ky.L. 395, 
ey ails. (abstract) 376; Boofter v. 
Rogers, 9 Gill (Md.) 44, 52 Am.D. 680. 


fa] Where sufficient uncontradict- 
ed evidence has been introduced to 
satisfy the statute requiring proof of 
the execution of a will, it is not error 
to charge that the will was duly ex- 
ecuted, where it is contested, but 
where no issue as to its execution is 
made by the pleadings. Gordon v. 
Burris, 43 S.W. 642, 141 Mo. 602. 


51. Reynolds v. Massey, 122 So. 
29, 219 Ala. 265. 

52. Inre Groce’s Will, 145 S.E. 689, 
196 N.C. 378. 

56. Post v. Bailey, (Mo.) 254 S.W. 
Hal, 


54. Matter of Kindberg, 100 N.E. 
789, 207 N.Y. 220 [remittitur am 101 
N.E. 1107, 207 N.Y. 681]. 

55. As to: 


Republication see supra §§ 561-590. 
Revocation see supra § 478 et seq. 


56. Baucum v. Harper, 168 S.E. 
27, 176 Ga. 296; Spoonemore v. 
Cables, 66 Mo. 579. 


{a] Instructions held proper or er- 
Charge to 
deny probate if deceased did not make 
the will is proper, under a caveat 
alleging that the will, if made, was 
destroyed. Peek v. Irwin, 148 S.E. 88, 
168 Ga. 442. (2) Where, in proceed- 
ings to probate a will, contested on 
the ground that it was revoked by 
subsequent wills, a witness attesting 
the subsequent instruments testified 
that some of them possibly might 
have been codicils, although he 
thought they were wills, an instruc- 
tion that the jury, finding that some 
of the subsequent instruments were 
codicils, the contents of which were 
not shown, must determine what ef- 
fect they had as modifying or revok- 
ing the will, was proper. Aldrich v. 
Aldrich, 102 N.E. 487, 215 Mass. 164, 
Ann.Cas.1914C 906. 


[b] Instructions held erroneous or 
properly refused.—(1) Charge in a 
will contest that the testator’s execu- 
tion of a subsequent will according to 
law would operate as a revocation of 
the former will. Paully v. Crooks, 179 
N.E. 364, 41 Ohio App. 1 (charge fails 
to state necessity of revocation 
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quirements.°* 


publication.°7 


Proof.®° 


clause, or inconsistency between later 
and earlier wills). (2) Requested 
instruction to find against a later will, 
if consistent with an earlier will, and 
there was no revocation clause, or evi- 
dence of an intention to revoke the 
earlier will. Cooper v. Shannon, 141 
S.E. 306, 165 Ga. 451. (8) Instruc- 
tion stating that a will was revoked, 
if mutilated by the testatrix or by 
some other person at her solicitation 
or request, with the intent to render it 
ineffectual. Myers v. Young, 242 S.W. 
864, 195 Ky. 527 (under Ky. St. § 4833, 
the mutilation of a will to revoke it, if 
done by some other person at the di- 
rection of the testator, must be done 
in his presence). (4) Requested 
charge that a will could be revoked 
only by “subsequent will, codicil, 
declaration in writing, or by the tes- 
tator destroying, canceling, or ob- 
literating same or causing it to be 
done in his or her presence,” where 
the only issue was whether a lost 
will had been revoked by destruction. 
Rape v. Cochran, (Tex.Civ.App.) 217 
S.W. 250. (5) Charge stating that, 
if the testator executed a codicil and 
believed he could then destroy the 
will, and the codicil would preserve 
it, the propounder could probate the 
destroyed will. Baucum vy. Harper, 
168 Sh. 27, 176 Ga. 296.” . 


57. McClure v. McClure, 6 S.W. 44, 
86 Tenn. 1738; Chaddick v. Haley, 17 
SWisi Zeiss Ol exe Oils 


[a] Republication by codicil—A 
chargo that, if a codicil refers to the 
will, it is presumed that the testator 
knew of the wWill’s contents and the 
codicil was a republication, is not er- 
ror. Brown v. Kendrick, 135 S.E. 721, 
163 Ga. 149. 


58. As to effect of mistake on 
validity of will see supra § 448. 


59. Wynne v. Harrell, 66,S8.E. 921, 
1383 Ga. 616; Lunceford v. West, 10 S. 
EH. 450, 838 Ga. 786; Culp v. Culp, 41 
N.E. 368, 142 Ind. 159; Wallize v. Wal- 
lize, 55 Pa. 242; Forney v. Ferrell, 4 
W.Va. 729. 


[a] Instructions held erroneous.— 
An instruction with regard to the 
making of a will under a mistaken be- 
lief that a daughter was dead was 
erroneous, when not accompanied by 
the qualification that the will would 
not be inoperative if the testatrix 


‘learned a Sufficient time before her 


death, and while she had _ testa- 
mentary capacity, that the daughter 
was still living. Pennington v. Perry, 
118 S.E. 710, 156 Ga. 108. 

60. Burden of proof as to: 


Undue influence see supra §§ 449-456. 


[§ 937] (6) Revocation and Revival.5® 
the evidence warrants it, the jury should be instruet- 
ed as to what constitutes revocation,’® revival, or re- 


[§ 938] (7) Mistake.58 
warrants an instruction on the subject, the effect of 
mistake should be explained to the jury.°® 


[§ 939] (8) Presumptions 
As in civil actions generally,®! the court 
must properly instruct the jury as to presumptions 
and burden of proof,®? especially on the questions of 
mental capacity.°* Likewise, it is necessary to give 


Oe wae 


rg§. 936-939 


fact that the will was executed under the superyi- 
sion of a lawyer afforded a strong presumption that 
it was executed in compliance with the statutory re- 


When 


Where the evidence 


and Burden of 


Testamentary capacity see supra §§ 
43-59. 


61. See Trial §§ 507, 508-618, 619. 
62. Slingloff v. Bruner, 51 N.E. 772, 
174 Ill. 561; Davidove v. Duvall, 153 


A. 417, 160 Md. 345. 


[a] Instructions held erroneous or 
properly refused.—(1) Instruction 
that burden of proof meant only that 
the jury must be reasonably satisfied 
from the evidence. Gaither v. Phil- 
lips, 75 So. 295, 199 Ala. 689. (2) 
Where the court, beginning its charge 
with general principles of law to be 
applied, defined ‘proof’ under: the 
burden of proof as being testimony 
plus a presumption, and ascribed pro- 
bative force to the presumption, the 
statement not being harmonious with 
other correct observations which also. 
referred back to the erroneous defini- 
tion. Brennan v. Cassidy, 122 A. ae 
99 Conn. 422. 


Burden of proof generedy see supra 
§§ 747-762. 


63. Cal—aIn re Willits’ Hstate, 165 
P. 537, 175 Cal. 173; In-re Martins 
Hstate,’ 15d Paris ss 170 Cal. 657; In 
re Nelson’s Estate, 64 P. 294, 132 Cal. 
182; Clements v. ‘McGinn, SRD 920, 
99° Cal. xvii. 


Ga.—Fountain v. Whatley, 158 S.E. 
591, 172 Ga. 769; Jones v. McCrary, 
103 S.H. 463, 150 Ga. 288. 


Ill.—Maher v. Maher, 170 N.E. 221, 
338 Ill. 102; Millage v. Noble, 166 
N.E. 50, 334 Ill. 815; Pollock v. Pol- 
lock, 159 N.E. 305, 828 Ill. 179; Grosh 
v. Acom, 156 N.E. 485, 325 Ill. 474; 
Donovan v. St. Joseph’s Home, 129% 
N.E. 1, 295 Ill. 125; Hartrick v. Hart- 
rick, 112 N.E. 364, 272 Ill. 613; Brain- 
ard v. Brainard, 103 N.E. 45, 259 Ill. 
613; Todd v. Todd, 77 N.E. 680, 211 
Ill. 410; Johnson v. Johnson, 58 N.E. 
237, 187 Ill. 86; Graybeal v. Gardner,. 
34 N.B. 528, 146 Ill. 337; Billings v. 
Burke, 191 Ill.App. 435. 


Ind.—Branstrator v. Crow, 69 N.E. 
668, 162 Ind. 862; Blough v. Parry,. 
40 N.E. 70, 43 N.E. 560, 144 Ind. 463: 
Smith v. Farr, 157 N.E. 111, 88 Ind. 
App. 2387 [reh den 158 N.E. 492]. 


Iowa.—Womack v. Horsley, 152 N.. 
W. 65, 178 Iowa 1079; In re Winslow’s 
Will, 122 N.W. 971 [rev on other 
grounds 124 N.W. 895, 146 Iowa 67, 
Ann.Cas.1912B 663]. 


Ky.—Woodford v. Buckner, 63 S.W.. 
617, 111 Ky. 241, 23 Ky.L. 627; Bra- 
mel v. Bramel, 39 S.W. 520, 101 Ky. 
64, 18 Ky.L. 1074; Milton v. Hunter, 
13 Bush 163; Howat v. Howat’s Ex’r, 
41S.W.e tly 19) Keyes 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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proper instructions as to these matters where the | question is one of undue influence,** proper execu- 


Md.—Davidove v. Duvall, 153 A. 
417, 160 Md. 345; Dreyer v. Welch, 
DEO PAS W416, 2 sO PMEGo vaLOn ne Grills Vs 
O’Dell, 77 A. 984, 113 Md. 625; Balti- 
more Safe Deposit, etc., Co. v. Berry, 
49 A. 401, 93 Md. 560. 


Mass.—McLoughlin v. Sheehan, 145 
INE. 259) 250 Mass. 132: Fulton v. 
Umbehend, 65 N.E. 829, 182 Mass. 487; 
Bacon v. Bacon, 62 N.E. 990, 181 Mass. 
Ol 92 Am.S.R. 397, 7 Prob.Rep.Ann. 


Mich.—Buxton v. Hmery, 102 N.W. 
948,139 Mich. 341. 


Miss.—Gathings v. Howard, 84 So. 
240, 122 Miss. 355 (proponent must 
make prima facie case). 


Mo.—Dunkeson vy. Williams, 242 S. 
W. 653; Lefever v. Stephenson, 193 S. 
W. 840; Turner v. Butler, 161 S.W. 
745, 253 Mo. 202; Naylor v. McRuer, 
154 S.W. 772, 248 Mo. 423. 


Pa.—Reichenbach v. Ruddach, 18 
A. 432, 127 Pa. 564, , 


Tex.—Hudson v. Fuson, (Civ.App.) 
15 S.W.(2d) 166; Bell v. Blackwell, 
(Civ.App.) 273 S.W. 866 [rev on other 
grounds ecSaien. App.) 283 S.W. 765]; 
In re Bartels’ Estate, (Civ.App.) 164 
S.W. 859. 


Va.—Jenkins v. Trice, 147 S.E. 251, 


152 Va. 411; Rust v. Reid, 97 S.E. 
324, 124. Va. 1. 
W.Va.—Summers v. Summers, 146 


'S.B. 894, 107 W.Va. 38. 


[a] Presumption of sanity.—(1) 
An instruction should not withdraw 
from the jury the legal presumption 
of sanity even though the statute may 
require some proof of sanity and the 
evidence renders it doubtful. Haw- 
Kins v. Grimes, 13 B.Mon. (Ky.) 257. 
(2) In a proceeding to contest a will 
on the ground of testamentary inca- 
pacity, the charge need not mention 
the presumption of sanity, even 
though requested, and, if given, the 


‘limited function of the presumption 


should be explained in terms of exist- 
ing law to avoid misleading the jury. 
Brennan v. Cassidy, 122 A. 96, 99 
Conn. 422. (3) An instruction that 
proof of the testator’s subsequent in- 
sanity would not carry a presumption 
of its past existence held properly re- 
fused. In re Visaxis’ Hstate, 273 P. 
165, 95 Cal.App. 617. (4) As sanity of 
the testator is presumed, it was er- 
ror to impose on proponents the bur- 
den of establishing to the jury’s en- 
tire satisfaction that the will and cod- 
icil were voluntarily signed by the 
testator at a time when he knew and 
understood their contents and full 
purport and effect. In re Cooper’s 
Estate, 194 N.W. 218, 196 Iowa 116. 
(5) An instruction that the fact that 
the testator disinherited his wife and 
children does not raise a presumption 
of insanity was improperly refused. 
In re Martin’s Estate, 151 P. 138, 170 
Cal. 657. (6) An instruction that if 
the testator was afflicted with senile 
dementia, rendering him of unsound 
mind and memory, and that such un- 
soundness of mind was then of a per- 
manent nature, the law will presume 
that it continued until the contrary 
was proved, was erroneously refused. 
Donovan v. St. Joseph’s Home, 129 N. 
B. 1, 295 Ill. 125. (7) An instruction 
“that the burden of proof in this case 
in the first instance is upon the pro- 
ponents of said alleged will, to show 
that at the time of the execution of 
the alleged will the said M. was of 
sound mind and memory,” while cor- 
rect as an abstract proposition, was 


‘misleading when considered without 
«qualification, since it did not take into 


consideration the effect of the pre~ 
sumption of sanity. Noone v. Olehy, 


130 N.H. 476, 297 Ill. 160. 


{b] Presumption of capacity.— 
Denial of an instruction that the tes- 
tator’s advance in years at the time 
of execution of the will raises no pre- 
sumption of testamentary incapacity 
is error. Hollingworth v. Kresge, 137 
A.908, 48 R.I. 341. 


{c] Instructions held proper or er- 
roneously refused.—(1) Requested 
charge that, where the testator was 
intermittently insane, the contestant 
has the burden of proof that he was 
insane when the will was made. 
Cummings v. McDonnell, 66 So. 717, 
189 Ala. 96. (2) Instructions request- 
ed by contestants relating to the pre- 
sumption of the testatrix’s knowledge 
of the contents of her will, and espe- 
cially the residuary clause. Lyon v. 
Townsend, 91 A. 704, 124 Md. 163. 


{d] Instructions held erroneous or 
properly refused.—(1) Instruction on 
the testator’s mental capacity placing 
the burden of proof simultaneously on 
both propounder and caveators. In re 
Stalleup’s Will, 161 S.E. 544, 202 N.C. 
6. (2) Instruction requiring contest- 
ant to prove that decedent was of 
unsound mind when both the will 
and codicil were executed. Covert v. 
Boicourt, 168 N.E. 198, 93 Ind.App. 
355. (8) Charge that the burden of 
proof regarding testamentary inca- 
pacity was on contestant and was not 
shifted except by proof of habitual 
insanity prior to the will. Batson v. 
Batson, 117 So. 10, 217 Ala. 450 (prop- 
erly refused as confusing to the right 
of the jury to consider an issue of in- 
sane delusions). (4) Prayers re- 
quested by contestants that the pre- 
sumption that the testatrix, if of tes- 
tamentary capacity, had knowledge 
of the contents of the will and espe- 
cially the residuary clause thereof 
was rebuttable, and that the burden 
was on proponents to show that she 
understood the contents. Lyon v. 
Townsend, 91 A. 704, 124 Md. 163. (5) 
Instruction that, if the jury should 
find the existence of delusions in the 
mind of the testatrix as to a person or 
thing, that would not in itself inval- 
idate the will, unless it was the prod- 
uct of the delusion, and the burden 
was on plaintiff attacking the will to 
satisfy the jury that the will was so 
produced. Grill v. O’Dell, 77 A. 984, 
113 Md. 625 (erroneously imposing on 
plaintiff the necessity of convincing 
the jury that the will was the result 
of a delusion, and not merely of a 
general want of testamentary capaci- 
ty). (6) Instruction requiring the 
jury to be “reasonably satisfied that 
he [testator] was possessed of testa- 
mentary capacity at the time of the 
execution of the will.” Dersis v. Der- 
sis, 98 So. 27, 210 Ala. 308 (objection- 
able, in that it misplaced the burden 
of proof, although it does not sSpecifi- 
cally refer to the burden of proof). 
(7) Unqualified instructions placing 
the burden on proponents to establish 
sanity by a preponderance of the evi- 
dence. Bartholome v. Phillips, 143 N. 
Ey, 424, 311) Ill. 600. -(8) instruction 
on the burden of proof as to insanity 
being on the contestant, and remain- 
ing on him until he shows habitual 
and fixed insanity ‘‘or otherwise.” 
Johnston v. Johnston, 57 So. 450, 174 
Ala, 220. (9) Prayer requiring the 
jury to find whether the testatrix un- 
derstood that the residuary clause did 
not give the residue of her estate to 
the persons for whom she intended it. 
Lyon v. Townsend, 91 A. 704, 124 Md. 
163. 


64. - Ala.—Hale v. Cox, 131 So. 233, 
222 Ala. 136; Lewis v. Martin, 98 So. 
635, 210 Ala. 401; Park v. Whitfield, 


97 So. 68, 210 Ala. 18; Shirley v. Ezell, 


60 So. 905, 180 Ala. 352; Moore v. 
Heineke, 24 So. 374, 119 Ala. 627. 


Cal.—In re Snowball’s Estate, 107 
Pr 598) Abi Cal s0 Ls ing res ibavourds 
Beare 73 P. 1070, 74 BP. 441, 140 Cal. 


Conn.—In re Hotchkiss’ Will, 92 A. 
419, 88 Conn. 655; Cullum v. Colwell, 
83 A. 695, 85 Conn. 459. 


Ga.—Ward v. Morris, 112 S.E. 719, 
153 Ga, 421; Edenfield v. Boyd, 84 S. 
BE. 436, 143 Ga. 95. 


Ill.—Buerger v. Buerger, 148 N.B. 


274, 317 Ill. 401; Ravenscroft v. Stull, 
117 N.E. 602, 280 Ill. 406, Ann.Cas. 
1918B 1130; Pilstrand v. Swedish 


Methodist Church, 113 N.E. 958, 275 
Til. 46; Kellan vy. Kellan, 101 N.E. 
614, 258 Ill. 256; Webster v. Yorty, 
62 N.E. 907, 194 Tll. 408, 7 Prob.Rep. 
Ann. 472; Keithley v. Stafford, 18 N.E. 
740, 126 Ill. 507; Moyer v. Swygart, 17 
N.E. 450, 125 Ill. 262. 


Iowa.—Graham v. Courtright, 161 
N.W. 774, 180 Iowa 394. 


Kan.—Evans v. Evans, 201 P. 60, 
109 Kan. 608. 


Ky.—Frye’s Ex’r v. Bennett, 225 S. 
W. 499, 189 Ky. 546. 


Mass.—Bacon v. Bacon, 62 N.E. 990, 
181 Mass. 18, 92 Am.S.R. 397, 7 Prob. 
Rep.Ann. 581. 


Mich.—Cooper v. Harlow, 128 N.W. 
259, 163 Mich. 210. 


Minn.—In re Bretzman’s Will, 135 
N.W. 980, 117 Minn. 247. 


Mo.—Kaechelen v. Barringer, 19 S. 
W.(2d) 1033; Ehrlich v. Mittelberg, 
252 S.W. 671, 299 Mo. 284; Andrew v. 
Linebaugh, 169 S.W. 135, 260 Mo. 623; 
Morton v. Heidorn, 37 S.W. 504, 135 
Mo. 608; Gay v. Gillilan, 5 S.W. 7, 92 
Mo. 250, 1 Am.S.R. 712. 


Neb.—In re Noren’s Bstate, 230 N. 
W. 495, 119 Neb. 653; Stull v. Stull, 96 
N.W. 196, 1 Neb. (Unoff.) 380, 389. 


N.H.—Gaffney v. Coffey, 124 A. 788, 
81 N.H. 300. 


N.Y.—In re Schillinger’s Will, 248 
N.Y.S. 610, 231 App.Div. 679 [rev 237 
N.Y.S. 515,135 Mise. 42; -afi-179) INV 
380, 258 N.Y. 186 (motion to am re- 
mittitur den 180 N.E. 365, 258 N.Y. 
632)]; In re Carter’s Will, 191 N.Y. 
S. 551, 199 App.Div. 405;, In re Brana, 
173 N.Y.S. 169, 185 App.Div. 134 [aff 
125 N.B. 9138, 227\N.Y. 630]. 


Vt.—In re Rogers’ Will, 67 A. 726, 
80 Vt. 259; In re White’s "Will, 63 A. 
878, 78 Vt. 479, 


W.Va.—MecMechen v. McMechen, 17 
W.Va. 683, 41 Am.R. 682. 


[a] So-called presumption of un- 
due influence arising from confiden- 
tial relations between the testator 
and the beneficiary is a mere infer- 
ence of fact, and not a presumption 
of law regarding which the court 
should charge the jury. Haley v. 
Dempsey, 14 Ohio App. 326. 


[b] Instructions held proper or er. 
roneously refused.—(1) Instruction 
that an attorney taking under a will 
for himself or members of his family 
has the burden to disprove undue in- 
fluence or fraud. Moll v. Pollack, 8 
S.W.(2d) 38, 319 Mo. 744. (2) Charge 
that the companionship and relations 
of trust existing between the testa- 
trix and a daughter showed an op- 
portunity for undue influence, but 
that the contestant must go further 
and show that such opportunity had 
been abused. In re Hotchkiss’ Will, 
92 A. 419, 88 Conn. 655. 


[ce] Instructions held erroneous or 
properly refused.—(1) It is improper 
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tion of the will,®® the genuineness of the instrument 
offered as the last will,®® revocation,®* the presump- 
tion of validity of a will from the fact that it has 
been probated,°® or the presumptions arising from 
Instructions must not impose on either 
party a heavier burden of proof than is imposed by 


suicide.®® 


to instruct that in proportion as in- 
firmities exposed the testator to de- 
ception it became the duty, and should 
be the care of those assisting in a 
testamentary transaction, to be pre- 
pared with clearest proof that no im- 
position was practiced, this not being 
a rule of law, but an admonition of 
prudence, In re Santrucek, 145 N.E. 
U3O sO 2B On INGE ViewDo an Ca) CLS) NOLKELT OF. 
to refuse a charge that, although it is 
lawful for one to move the testator 
to make him his executor, even when 
the testator is a person of weak judg- 
ment, yet if one does so move the tes- 
tator, a presumption arises that the 
moving is of a sort not right or law- 
ful, such presumption only to be re- 
butted by him by bringing forward 
something sufficient to show that the 
will was such as a person of average 
mind might be supposed willing to 
make. Chedel v. Mooney, 123 S.B. 
300, 158 Ga. 297. (3) Instruction that 
no presumption of undue influence 
arose because the beneficiary was the 
attorney for deceased, unless the at- 
torney actually influenced the testa- 
tor, is error. Dial v. Welker, 159 N.E. 
286, 328 Ill. 56, 


65. Ala.—Reynolds v. Massey, 122 
So. 29, 219 Ala. 265; Daggett v. Boom- 
er, 99 So. 181, 210 Ala. 673. 


Ga.—Small v. Jarrett, 119 S.E. 717, 
156 Ga. 604; Jones v. McCrary, 103 
S.H. 463, 150 Ga. 288. 


Ill.— Klein v. Schommer, 180 
403, 347 Ill. 632. 


Ind.—Thompson v. Miller, 107 N.E. 
74, 182. Ind. 545. 


Neb.—In re Noren’s Hstate, 230 N. 
W. 495, 119 Neb. 653. 


[a] Instruction that proponents 
had burden of showing that signa- 
tures on both sheets of the wiil were 
the testatrix’ signatures is improp- 
erly refused. Klein v. Schommer, 180 
N.H. 4038, 347 Ill. 632. 


[b] Instruction held properly re- 
fused.—Where a contested will was 
executed under the supervision of a 
lawyer not disinterested, and the 
court instructed that there was 
ground for a fair inference that it 
was executed in compliance with for- 
mal requirements, a requested instruc- 
tion that there was a strong presump- 
tion that it was executed in compli- 
ance with the statutory requirements 
was properly refused. In re Kind- 
berg’s Will, 100 N.E. 789, 207 N.Y. 220. 


66, ) Dulin v. Dulin, 143 S.E) 175; 
LOT EN | Cap2Z los 


67. Ga.—Baucum vy. Harper, 168 S. 
M27, 176 Ga. 296. 


N.C.—Hyatt v. Hyatt, 120 S.E. 830, 
SiN e237 


Ohio.—Hutson ‘f Hartley, 
197, 72 Ohio St. 26 


S.C.—Bauskett v. ‘Keitt, PAPAS Oty ISG 


Tenn.—Murrell y. Rich, 175 S.W. 
420, 131) Tenn, 37s. 


[a] hus (1) in a will contest, tes- 
timony of the proponent widow that 
deceased had told her that he wasi not 
going to live long and wanted her 
to go and get his will from a safety 
box after ‘he died, and probate it, 


N.E. 


74 N.E. 


WILLS 
the law.?® 


dence. 
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[§ 940] (9) Degree of Proof and Weight of Evi- 
The court may properly instruct the jury 
on the degree of proof necessary for either party to 
sustain his burden of proof.™4 
ance” may well be omitted from an instruction on the 


The word “‘preponder- 


justifies a charge that the testator is] “to meet that prima facie case,’ did 


presumed to have destroyed a subse- 
quent: will which could not be found 
after his death. Hyatt v. Hyatt, 120 
SoH 838.0;e 137 UIN.G. 2 1035) 0 ¢2)) Am ein= 
struction to the effect that, when a 
will is found immediately on the death 
of the testator among his private 
papers or in his depository in a mu- 
tilated condition, having been contin- 
uously in the testator’s possession, 
the presumption is that it was mu- 
tilated by the testator himself, with 
intent to revoke, is defective in the 
use of the word “presumption” rath- 
er than “inference.’’? In re Hewitt’s 
state, (Calc Apps) eeksn desis mn Ca: 
An instruction that, if a duplicate 


copy was destroyed before the testator | 


handed another copy to the exécutrix, 
there can be no conclusive presump- 
tion that he destroyed the duplicate 
with intent to revoke, is not errone- 
ous. In re Walsh's Hstate, 163 N.W. 
70, 196 Mich. 42, Ann.Cas. 1918 217. 
(4) An instruction ‘that the rule that 
the burden of overcoming the pre- 
sumption of revocation where a will 
cannot be found is on him who seeks 
to establish the will exists only when 
the will remained in the possession 
of the party making it is erroneous, 
under a statute relating to presump- 


tions of revocation in every case of 


loss or destruction, although the pre- 
sumption may be rebutted by evi- 
dence. Harris v. Camp, 76 S.E. 40, 
188 Ga. 752. 


[b] Rule of evidence.—Presump- 
tion of revocation arising from the 
fact that the will was last seen in 
the possession of the alleged testator 
and could not be found after his 
death, being a rule of evidence, should 
not be incorporated in the instruc- 
tion. Ferguson v. Billups, 50 S.W. 
(2d)! 73i5; 244 Ky. 85. 


68. In re Holloway’s Estate, 235 P. 
LOW2 S19 5S Calin? elke FMiG) weiss le8 4 
So. 150, 160 Miss. 345; West v. Lueas, 
139 N.E. 859, 106 Ohio Sita colon: Mears 
v. Mears, 15 Ohio St. 90; Stark v. 
Cress, 4 Ohio App. 92; ‘Chaney v. 
Coulter, 29 Ohio C.A. 177; Strick v. 
Kiss, 26 Ohio Cir.Ct.N.S. 456; Rogers 
y. Monroe, 26 Ohio €iriCtinN.S. 193; 
Seal v. Goebel, 11 Ohio Cir.Ct.N.S. 
433, 31 Ohio Cir.Ct. 286. 


69. Holton vy. Cochran, 
1035, 208 Mo, 314. 


106 S.W. 


70. See cases infra this note. 
[a] Instructions held proper.—(1) 
An instruction in a contest on,the 


ground that the testator did not un- 
derstand the English language suffi- 
ciently to have understood the terms 
of the will that, unless the paper was 
executed under an honest misappre- 
hension as to its contents, or was 
secured by deceit, the jury should 
sustain the will is not erroneous as 
imposing the burden of proof on the 
contestant of matters which she was 
not required to prove. Sansona v. 
Laraia, 90 A. 28, 88 Conn. 136. (2) 
An instruction that, when the pro- 
pounder proved execution of the will, 
and proved that the testator was! ap- 
parently of sound mind, and that the 
paper was freely and voluntarily ex- 
ecuted, he had carried the burden of 
proof “to that extent,” and that bur- 


“for he had never made any other,’ J den was then cast on the caveators 


not enlarge the burden on the pro- 
pounder or lessen the burden on the 
caveators. Davis v. Frederick, 118 
S.E. 206, 155 Ga. 809. 


[b] Iustructions held improper.— 
(1) A charge that, on the slightest 
evidence of aberration of intellect, or 
collusion, probate should be refused, 
is error as placing on the proponent 
a heavier burden of proof. Dean v. 
Littleton, 131 S.E. 507, 161 Ga. 6515 
(2) In a suit to set aside a will on 
the ground that the testator was la- 
boring under an insane delusion that 
plaintiff was not his son, instructions 
that before the jury could set aside 
the will they must find that the al- 
leged delusion was without facts of 
any kind to support it, and that the 
conception originated spontaneously 
in the testator’s mind, and was whol- 
ly without cause, is erroneous as plac- 
ing an undue burden on plaintiff, it 
being only necessary to show that the 
delusion had no basis in facts which 
would induce belief in a_ rational 
mind. Everly v. Everly, 249 S.W. 
88, 297 Mo. 196. 


[c] Instruction requested by party 
having burden.—A charge as to inde- 
pendent advice in the preparation of 
a will, which omitted the word “com- 
petent,” in describing the advice, but 
which required proponents to show 
in the conjunctive that the will was 
the voluntary act of the mind of the 
testatrix, and that she obtained inde- 
pendent advice and counsel in pre- 
paring it, placed on proponents a 
higher degree or heavier burden of 
proof than the law required, and the 
contestant cannot object to the giv- 
ing of the charge at the request of 
proponents. Park v. Whitfield, 97 So. 
68, 210 Ala. 18. 


71. See cases infra this note. 


[a] Use of words “prima facie,” 
without definition, taken in connec- 
tion with the fact that the words 
were underscored by the stenogra- 
pher in a copy of the charge, but 
which the record does not show was 
ever seen by the jury, does not war- 
rant the inference that the jury were 
thereby caused to believe the probate 
of the will was of first and prime con- 
sideration and in effect changed the 
rule as to the degree of proof required 
to rebut the prima facie case made by 
the probate of the will. Ross vy. Stew- 
art, 15 Ohio App. 339. 


[b] Instructions held proper.— 
(1) Instruction that insanity or un- 
soundness of mind must be estab- 
lished with “reasonable certainty.” 
Taylor v. Pegram, 37 N.H. 837, 151 UL 
106; Wood v. Wood, 164 P. 844, 25 
Wyo. 26. (2) Instruction using the 
word * ‘satisfactory” testimony instead 
of ‘clear, cogent and convincing,” 
when speaking of the kind of evi- 
dence necessary to establish fraud 
in execution of a will. Culpepper v. 
Robie, 154 S.E. 687, 155 Va. 64. (3) 
Charge that the evidence against the 
validity of the will must be sufficient 
to preponderate over the evidence in 
its support, supplemented by the pre- 
sumption raised by the statute by vir- 
tue of the probate, before the jury 
will be justified in returning a verdict 
against the validity of the will 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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burden of proof, but its use will not authorize a re- 
An instruction requiring proof beyond a 
The court should prop- 
erly instruct on the weight which the jury may at- 
: but the court should 
not express an opinion as to the weight of the evi- 
The rule is not infringed by referring to 


versal.7?? 
reasonable doubt is error.*? 


tach to certain evidence;*4 


dence.*® 

the instrument as “the will,”’7® 
Strick v. Kiss, 5 Ohio App. 292. (4) 
Instruction requiring the jury, un- 


less they find from all the evidence 
that the charge of undue influence is 
true, to find for proponents. Huff- 
eye v. Graves, 92 N.E. 289, 245 Ill. 


[b] Instructions held erroneous.— 
(1) Instruction as to the presump- 
tions arising from the mutilation of 
a will found among deceased’s effects 
after his death, stating that such 
presumptions could be overcome only 
by ‘‘positive evidence that it was not 
done by the testator’ with an intent 
to revoke, and which stated that ‘‘an 
inference that any other than testa- 
tor mutilated such will can be raised 
only by direct and positive evidence.”’ 
In re Hewitt’s Estate, (Cal.App.) 218 
P. 778. (2) Instruction in a will con- 
test that if the evidence of mental 
incapacity or undue influence pre- 
ponderated in favor of complainant, 
although but slightly, it would justify 
a verdict for contestant. Norton v. 
Clarks O77 INE L079, 253 Til. 55%. ~¢3) 
Charge on weight and sufficiency of 
evidence requiring a preponderance of 
evidence of undue influence. Phillips 
v. Gaither, 67 So. 1001, 191 Ala. 87. 
(4) Instruction to find for plaintiff, 
unless defendant proved by a fair 
preponderance of the evidence that the 
testator was of sound mind and free 
from undue influence. Pepper v. 
Martin, 92 N.E. 777, 175 Ind. 580 (de- 
fendant, not having the burden of 
proving mental incapacity, was not 
required to prove the contrary by a 
preponderance of the evidence, it be- 
ing sufficient if it was equally bal- 
anced). 


72. Morris v. Morton's Ex’rs, 20 S. 
WwW, 287, 14 Ky.L.. 360. 


73. Ala.—Lockridge v. Brown, 
So. 524, 184 Ala. 106. 


Cal.—In re Ross’ aA 178 P. 610, 
179 Cal. 629. 


Miss.—Brown v. Walker, 11 So. 724. 


N.Y.—In re Santrucek, 145 N.E. 739, 
239 N.Y. 59; In re Barney’s Will, 174 
N.Y.S. 242, 185 App.Div. 782. 


Ohio.—Russell v. Russell, 
Cir.Ct. 294, 3 Ohio Cir.Dec. 460 


Tenn.—McBee v. Bowman, 14 S.W. 
481, 89 Tenn. 132. 


[a] Concurrence in error by re- 
quest.—Expressions “satisfied” and 
“believe,” used by contestants of a 
will in proposed instructions, do not 
amount to concurrence in the court’s 
erroneous instruction that contest- 
ants had the burden to prove insanity 
by a preponderance of evidence, de- 
fined as an amount of evidence which 
produces conviction in an unpreju- 
diced mind. In re Ross’ Estate, 178 
BP, 510, 179 Cal. 629. 


74. See cases infra this note. 


[a] Eustructions held proper or 
erroneously refused.—(1) Insitruc- 
tion to the effect that comparison of 
handwriting was the lowest order of 
evidence or of a most unsatisfactory 
character. In re Wood’s Estate, 237 
N.W. 237, 213 Iowa 254. (2) Charge 
that “it is not essential to the validity 
of a will that all or any of the sub- 
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case.®° 


the ‘purported 


scribing witnesses should testify 
that the testatrix was of sound mind 
and memory, provided you find from 
all the evidence before you that she 
was of sound mind and memory.” 
Stark v. Cress, 4 Ohio App. 92. (3) 
Instruction that, on making the stat- 
utory proof, the validity of the paper 
as a will would be prima facie estab- 
lished. Bowers v. Evans, 109 N.B. 
989, 269 Ill. 453 (not objectionable as 
throwing on the contestants by the 
word “establish” a greater burden 
than that of proving their claims by a 
preponderance of the evidence). (4) 
Charge that a person who attaches 
his name as a witness to a will im- 
pliedly certifies that the testator is 
competent to make a will, and while 
the law will permit him subsequently 
to testify to the contrary, yet the jury 
in weighing his testimony may con- 
sider the fact of such implied contra- 
diction. Stevens y. Leonard, 56 N.E. 
27, 154 Ind. 67, 77 Am.S.R. 446; Stark 
v. Cress, 4 Ohio App. 92. 


{b] Instructions held erroneous 
or properly refused.—(1) Instruction 
that an unnatural disposition “must” 
be-taken into consideration is errone- 
ous, as it pretermits instructions that 
it may be considered with all the evi- 
dence in determination of the issue 
involved. Gaither v. Phillips, 75 So. 
295, 199) Ala. 689: (2) - That propo- 
nent’s witnesses testified that they 
had observed nothing in the testa- 
tor’s conduct indicating mental weak- 
ness, while contestant’s witnesses 
testified that he was mentally un- 
sound, did not authorize an instruc- 
tion that negative evidence is of a 
lower character than affirmative evi- 
dence. In re Rehard’s Hstate, 143 N. 
W. 1106, 163 Iowa 310. (3) Where 
proponent, the principal beneficiary 
of a will, was charged with undue in- 
fluence, and it was shown that he was 
instrumental in having the will pre- 
pared, a request to charge that the 
provisions of the will standing alone 
had no tendency to show undue in- 
fluence or fraud, and that they should 
not be regarded as evidence of undue 
influence, was properly refused, it be- 
ing impossible to consider the terms 
of the will disassociated from the oth- 
er circumstances disclosed. Cooper 
v. Harlow, 128 N.W. 259, 168 Mich. 
210. 


75. Jenkins v. Tobin, 31 Ark. 306; 
Patton v. Allison, 7 Humphr. (Tenn.) 
320. 


fa] Thus (1) an instruction that 
writing “not valuable’ on a package 
containing a holographic will is a 
strong and almost irresistable cir- 
cumstance against the will is error. 
Marr v. Marr, 5 Sneed (Tenn.) 385. (2) 
On an application for probate of a 
lost or destroyed will, an instruction 
that the contents may be proved and 
the presumption of revocation may be 
rebutted by such evidence as clearly 
satisfies the conscience of the jury, 
and any evidence which is deemed 
credible is sufficient to establish what 
were the contents, was inaccurate, as 
likely to be understood as dealing 
with the weight of evidence. Harris 
v. Camp, 76 S.E. 40, 138 Ga. 752. 


76. Down vy. Comstock, 149 ‘N.E. 
507, 318 Ill. 445; Gable v. Rauch, 27 
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will,”’” the “alleged” or “supposed” will,7® or to de- 
cedent as the “testator.”7® It is improper to instruct 
what constitutes a prima facie case, where both the 
proponent and the contestant have introduced evi- 
dence in addition to the proponent’s prima facie 
Undue prominence should not be given to 
particular facts in evidence,**+ nor to the testimony 
of particular witnesses;8? and while it is improper 


S.E. 555, 50 S.C. 95. 


77. Egbers v. Egbers, 52 N.E. 25, 
177 Ill. 82. 


78. Smith v. Henline, 51 N.E. 227, 
174 Ill. 184, 4 Prob.Rep.Ann. 61. 


79. meble Vv. Rauch, 27 SE. 555: 
50 S.C. 95 


so. Miller v. Blumenshine, 175 N. 
Hs S14 wast lll 539) Gee AG ARS oer 
Anlicker v. Brethorst, 160 N.E. 197, 
Sea NE, able 


81. Ala.—Moore v. Heineke, 24 So. 
374, 119 Ala. 627; Bulger v. Ross, 12 
So. 803, 98 Ala. 267. 


Conn.—Sturdevant’s Appeal, 
70, 71 Conn. 392. 


A Ga.—Gardner v. Lamback, 47 Ga. 
See 


Ky.—Schildneckt v. Rompf, 4 S.W. 
235, 9 Ky.L. 120; Bledsoe v. Bledsoe, 
LE SoW oalOweomdesyeimrDos 


Ohio.—Cress v. Stark, 14 Ohio N.P. 
N.S. 545. 


[a] Instructions held proper or er- 
roneously refused.—instruction of 
the effect of certain evidence on the 
mind of the trial judge relative to 
testamentary capacity. Sturdevant’s 
Appeal, 42 A. 70, 71 Conn. 392. 


[b] Instructions held erroneous or 
properly refused.—(1) Instruction 
placing undue prominence on the will 
itself. Rapp v. Becker, 26 Ohio Cir. 
Ct. 321. (2) Instruction that if, ten 
days before its execution, the testa- 
tor, unaided, gave specific instruc- 
tions as to the terms of the will, this 
was a “strong circumstance” of ca- 
pacity. Moore v. Heineke, 24 So. 374, 
119 Ala. 627. (38) Instruction un- 
duly emphasizing an obligation which 
may have rested on the testator to 
provide for the contestant. Bulger v. 
Ross, 12 So. 803, 98 Ala. 267; Tobin v. 
Jenkins, 29 Ark. 151. (4) Instruction 
unduly stressing the testator’s belief 
in the exercise of supernatural pow- 
ers by others. Schildneckt v. Rompf, 
4 S.W. 235, 9 Ky.L. 120: (5) Instruc- 
tion emphasizing inequality of dis- 


42 A. 


position. Herbert v. Long, 23 S.W. 
658, 15 Ky.L. 427; Bledsoe v. Bled- 
soe, 1 S.W. 10, 8 Ky... 55. 


s2. Ormsby v. Webb, 10 S.Ct. 478, 
134 U.S. 47, 33 L.Ed. 805; Culpepper 
v. Robie, 154 S.B. 687, 155 Va. 64. 


[a] Instructions held proper.—(1) 
Instruction that the weight to be giv- 
en opinions of experts and nonexperts 
who have testified to unsoundness of 
the testator’s mind is for the jury. 
In re Law’s Hstate, 138 N.W. 531, 158 
Iowa 609. (2) Instruction concern- 
ing testimony of a handwriting expert 
complying with statutory require- 
ments. In re Merrill’s Hstate, 211 N. 
W. 361, 202 Iowa 837. 


[b] Instructions held erroneous.— 
(1) That evidence of a witness is 
open to the gravest doubt. Hayes v. 
Moulton, 80 N.B. 215, 194 Mass. 157. 
(2) Instruction that, when the char- 
acter of persons acting as attesting 
witnesses is implicated by circum- 
stances connecting them with the 
sole beneficiary, their act of witness- 
ing is “necessarily” Somewhat af- 
fected, and their bias is then to be 
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to instruct that greater weight is to be attached to 
one witness or class of witnesses than another,°** 
it is not error to instruct the jury that the law gives 
peculiar importance and weight to the testimony of 
the subscribing witnesses§* and attending physi- 
cians;8®> but on the contrary it has been held im- 
proper to instruct that subscribing witnesses’ tes- 
timony is entitled to no more weight than that of 
_ However, an instruction to at- 
tach importance to testimony of such witnesses 
is properly refused where the testimony is on mat- 
ters not within the scope of their knowledge as sub- 


any other witness.®°® 


scribing witnesses.§? 
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eral. 


ed to render.°* 
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As in civil actions generally,®® the verdict 
should be clear, precise, and definite;°® but need 
not be rendered with formal certainty provided it is 
plain to the ordinary mind.®? 
rial if the main issue on which the judgment must be 
based is clearly determined.®? 
not in proper form, the court may direct the jury to 
return a verdict in conformity with its instrue- 
tions,®? or the parties themselves may, by agree- 
ment to put the verdict in proper form, be bound to 
accept the agreed verdict as the one the jury intend- 


The form is immate- 


Where the verdict is 


The verdict must be responsive to 


the issue or issues,?> and must be supported by the 


evidence,®*® and will be construed according to the 


[§ 941] 10. Verdict and Findings®*—a. In Gen- 


taken into account, an inference of 
interest or bias not being ‘“neces- 
sary.’’ In re Santrucek, 145 N.E. 739, 
239 N.Y. 59. (3) Instruction that, 
if a hypothetical question was not a 
correct statement of the facts, the 
jury were warranted in disregarding 
the answer, since the jury would un- 
derstand that they might disregard 
the experts’ testimony, unless they 
found that all the facts were covered 
by the questions. In re Munier’s Hs- 
tate, 126 N.W. 149, 147 Iowa 812. (4) 
That great weight is to be attached to 
testimony of medical experts. Safe 
Deposit & Trust Co. v. Berry, 49 A. 
401, 98 Md. 560. (5) Instruction that, 
if the testater was of unsound mind 
when he executed the will, the jury 
should find that it was not his will, 
although they might believe that he 
could enter into conversation with 
some witnesses on the day of making 
the will, as tending to belittle the 
testimony of witnesses present when 
the will was made. Ravenscroft v. 
Stull, 117 N.E. 602, 280 Ill. 406, Ann. 
Cas.1918B 11380. 


83. Jones v. Casler, 38 N.E. 812, 
139 Ind. 382, 47 Am.S.R. 274; Yundt v. 
Newhard, 19 A. 288, 132 Pa. 324. 


84. Cal.—In re Visaxis’ Estate, 273 
P. 165, 95 Cal.App. 617. 


D.C.—Robinson v. Duvall, 27 App. 
D.C. 585 [aff 28 S.Ct. 260, 207 U.S. 
588, 52 L.Ed. 351). 


N.C.—Cornelius v. Cornelius, 52 N. 
(OR ERY, 


Va.—Culpepper v. Robie, 
687, 155 Va. 64. 


W.Va.—Kerr vy. Lunsford, 8 S.E. 
498, 31 W.Va. 659, 2 L.R.A. 668. 


{a] Instructions held proper or 
erroneously refused.—Where an at- 
testing witness testified to his opin- 
ion that the testator was mentally 
incompetent to make a will, the court 
properly instructed that attesting 
witnesses by their acts indicated 
their opinion that the testator was 
competent, and the fact of their at- 
testation should be considered in de- 
termining the validity of the will. 
Davis v. Davis, 170 P. 208, 64 Colo. 62. 


[b] Instructions held erroneous or 
properly refused.—It is not error to 
refuse to instruct that the law does 
not favor an attorney, who has drawn 
a will, subscribing it as a witness, 
and that in determining the credibility 
of the subscribing witnesses and the 
weight of their testimony the jury 
should consider that one was the at- 
torney who prepared the will and 
the other was the attorney’s em- 
ployee. McKaig v. Appleton, 124 N. 
BE. 596, 289 Ill. 301. 


85. Meeker v. Meeker, 37 N.W. 773, 


154 S.E. 


74 Iowa 352, 7 Am.S.R. 489; Cornelius 
v.. Cornelius; 52 N.C. 593%) aKkerr “v. 
Lunsford, 8 S.E. 498, 31 W.Va. 659, 2 
L.R.A. 668. 


86. Safe Deposit & Trust Co. v. 
Berry, 49 A. 401, 93 Md. 560. 


87. In re Edens’ Will, 109 S.E. 269, 
182 N.C. 398. 


88. Conclusiveness of findings on 
submission of framed issues see supra 
§ 864, 


89. See Trial §§ 874-876. 


90. Cahill’s Estate, 15 P. 364, 74 
Cal. 52; Moseley v. Evans, 73 Ga. 129; 
In re Selleck’s Will, 101 N.W. 453, 
125 Iowa 678. 


[a] Finding that representations 
were “false or fraudulent” in the dis- 
junctive is insufficient, as it is a find- 
ing of neither the one nor the other. 
In re Benton’s Estate, 63 P. 775, 131 
Cal. 472. 


[ob] Ambiguity.—Where the court 
submitted the issue whether the pa- 
per writing propounded for probate 
and every part thereof was the last 
will and testament of decedent, the 
answer ‘‘Yes” was not ambiguous, al- 
though the will bore on its margin a 
purported revocation. In re Shelton’s 
Will, 55 S.H. 705, 148 N.C. 218, 10 Ann. 
Cas. 531. 


91. See cases infra this note. 


[a] Tustrations.—(1) <A verdict 
that we, the jury, find that the “writ- 
ing in question, which was read to the 
jury, is the last will of said M. V.,” 
although informal, is sufficient, no 
paper but the contested will having 
been read to the jury. Vanvalkenberg 
v. Vanvalkenberg, 90 Ind. 433. (2) 
“We, the jury, find this not to be the 
will of the testator,” naming him, 
signed by the foreman, is Sufficiently 
certain and responsive to tthe issue, 
Bledsoe v. Bledsoe, 1 S.W. 10, 8 Ky.L. 
55. (8) A verdict ‘We, the jury, 
agree that the will of June, 1868, is 
invalid,’ was good. Denson v. Beaz- 
ley, 84 Tex. 191. (4) A verdict ‘We, 
the jury, find that the instrument pur- 
porting to be the will of .. . was 
not executed by him, or if executed 
by him, is not a valid will, as it was 
not his intention at the time it was 
written that it should be his will, 
therefore we find for the contestant, 

. .” is, although slightly ambigu- 
ous, a sufficient finding that the in- 
strument was not a will, particularly 
where the objection to its form was 
not made below. Toler v. Brown, 247 
S.W. 1075, 157 Ark. 225, 


92. St. Leger’s Appeal, 84 Conn. 
484, 91 Am.D. 735. 


93. Gernert v. Straeffer’s Ex’r, 172 
S.W., 1044, 162 Ky. 605. 


94. Liles v. May, 68 So. 217, 105. 
Miss. 807. , 

95. Miech.—White v. Bailey, 10 
Mich. 155. 

Miss.—Hairston v. Hairston, 380 
Miss. 276. i 


Ohio.—Trull v. Patrick, 22 Ohio N- 
P.N.S. 385. 


Pa.—Jackson v. 
154 Pa. 223. 


So Gee me re v. Ferrell, 4 W.Va. 


[a] Tustrations.—(1) Where the 
issue was as to the validity of two 
wills of different dates, and the jury 
found against the earlier without 
mentioning the other, it was set aside 
as irresponsive. Forney v. Ferrell, 4 
W.Va. 729. (2) Where three issues 
were submitted, one as to the signa- 
ture of the testator, another as to 
testamentary capacity, and a third as 
to due attestation, a general verdict 
that the instrument was not the last 
will and testament of deceased must 
be set aside as irresponsive. Withee 
v. Rowe, 45 Me. 571. (3) Wherea will 
and two codicils were written on 
the same paper, it was not neces- 
sary to mention the codicils separate- 
ly in a verdict sustaining the will in 
order that the verdict be responsive. 
Wiison v. Hays’ Ex’r, 58 S.W. 773, 109 
Ky. 321, 22 Ky.L. 897, 6 Prob.Rep.Ann. 
229. (4) The jury may not find that 
the testator wasS prevented from re- 
voking or altering a valid will, where 
the issue was not within the pleadings 
or proof. Schultz v. Schultz, 293 S. 
W. 105, 316 Mo. 728. 


$6. See cases infra this note. 


[a] Two or more issnes.—(1) 
Where a will was contested for inca- 
pacity and undue influence, and the 
jury found the instrument was not 
the last will and testament of the tes- 
tator, without a Specific finding on 
the question of undue influence, the 
verdict will not be reversed, if sup- 
ported by evidence of incapacity, al- 
though there was not sufficient evi- 
dence to establish undue influence. 
Holland v. People’s Bank & Trust Co., 
135 N:By V17,0303 Th, 88iie)@yeinal 
proceeding to declare invalid a will 
admitted to probate, a verdict on the 
issues submitted Sehor are would 
not be disturbed if the finding was 
warranted as to either one of the 
questions, although unwarranted as 
to others. Perham v. Cottle, 162 N.Y. 
S. 21, 98 Misc. 48 [aff 165 N.Y.S. 1106]. 


[b] Matters not in evidence.—The 
jury is not entitled to infer that ben- 
eficiary did not narrate all conversa- 
tion about will and supplement evi- 
dence by its imagining. In re Thomp- 
son’s Hstate, 253 P. 697, 200 Cal. 410. 


Tozer, 26 A. 226, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 941-949] 


general rules applicable.®7 
exacted on issues unsupported by evidence? A 
jury’s finding of testamentary capacity includes a 
finding of the absence of an irrational belief or a 
delusive idea on the part of the testator.°® A find- 
ing that a will is the will of the testator negatives 
undue influence Findings on immaterial matters 
may be disregarded.” 


Receiving verdict. The clerk of court may take 
the verdict in the judge’s absence, where counsel 


agree.® 


Polling jury. It has been held that propound- 
ers or caveators in a proceeding for the probate of 
a writing as a will have an absolute right to have the 
jury polled. 


[§ 942] b. General or Special Verdicts. In some 
jurisdictions, the verdict of the jury must be gener- 
al, that is, either for or against the will without 
specification of any grounds.® Where a single is- 
sue of testamentary capacity is submitted, a general 
verdict is adequate. Where a jury is not a matter 
of right, a general verdict cannot be demanded.” In 
the absence of statutes, a special verdict may be 
found by consent of parties or by the direction of 
the judge, or at the discretion of the jury, but cannot 
be claimed of right by one party.® In some jurisdic- 
tions statutory provisions require a special verdict,® 


97, See Trial §§ 907-913, 974-976; ) Mise. 749. 


and cases infra this note. 


[a] Construction in light of in- 
struction. Where the jury found 
against a will on the basis of undue 
influence, but for a codicil which was 


undue influence. 


WILLS 


(5) A verdict that a new 
will was the result of undue influence 9 
compels a finding that destruction of P 
the old will was caused by the same 
In re Simmons’ Hs- 
tate, 207 N.W. 189, 166 Minn. 65. 


[68 C.J.] 1125 


No findings should be | and a general verdict for or against the will will not 


support a judgment.t° The form and number of 
interrogatories are discretionary with the court so 
long as they comprehend the issues involved.1! In 
other jurisdictions, where special verdicts are per- 
mitted as well as general verdicts,1? the questions 
must be of such a character that the answers there- 
to, if contrary to the general verdict, would control 
the same, and be conclusive of the issue. A special 
verdict finding a fact conclusive against the validity 
of a will is sufficient to support a judgment revoking 
probate of the will.1* It is not error to accept a gen- 
eral verdict without requiring the jury to answer 
special interrogatories submitted to them, when the 
answers to such interrogatories, if most favorable to 
the complaining party, would have been consistent 
with the general verdict.15 Under a statute provid- 
ing that the jury may be required to find specially on 
particular questions of facet, special interrogatories 
on inquiry as to the testator’s mental capacity are 
only limited to findings less than an issue and of 
greater dignity than evidence.1® In such a ease 
special interrogatories calling for specific declara- 
tions of the testator before and after making the 
will are improper as calling for matters of evi- 
dence,*7 and the question whether the testator ap- 
preciated and understood the legal effect of the pa- 
per purporting to be his will is not a proper inter- 


v. Thompson, 28 S.C.L. 93. 
See statutory provisions, 

10. In re Gould’s Estate, 205 P. 
457, 188 Cal. 353; Langan’s Hstate, 16 


(6) | BP. 188, 74 Cal. 3538; In re Hewitt’s 


divided in two parts, one ratifying the 
will and one making an original de- 
vise, the verdict would be construed 
as finding only for the devise, in view 
of an erroneous instruction not per- 
mitting parts of the codicil to be sep- 
arated, it being clear that the jury 
would not find against the will and at 
the same time find it was legally rat- 
ified. Farmers’ Bank & Trust Co. v. 
Harding, 272 S.W. 3, 209 Ky. 3. 


{b] Particular verdicts or findings 
coustrued.—(1i) Findings that the tes- 
tatrix employed and directed a law- 
yer, understood the provisions of her 
will, and had sufficient mind to un- 
derstand, and capacity to act with 
ordinary discretion in the ordinary 
affairs of life, construed as showing 
that the testatrix was possessed of 
testamentary capacity. Barr v. Sum- 
ner, 107 N.E. 675, 109 N.E. 1938, 183 
Ind. 402. (2) In a will contest on the 
ground of the testator’s unsoundness 
of mind, a general verdict for contest- 
ants amounted to a finding that the 
testator, on the date of execution, did 
not have testamentary capacity. 
Ramseyer v. Dennis, 116 N.B. 417, 119 
N.E. 716, 187 Ind. 420. (3) Where the 
jury answered in the affirmative an 
interrogatory as to whether the tes- 
tator was under an insane delusion 
when he signed the will or any codi- 
cil, and, being asked to specify which 
papers were so executed, named the 
three codicils, the answer was equiv- 
alent to a finding that there was no 
delusion when the will was signed. 
Snell v. Weldon, 87 N.H. 1022, 239 Ill. 
279. (4) The jury’s finding that a 
~vill torn in three pieces was not past- 
ed together when found in the testa- 
trix’s trunk raises a presumption that 
the testatrix tore it with intent to 
revoke it, and, in absence of contrary 
evidence, probate must be denied. In 
re Casey’s Will, 215 N.Y.S. 428, 126 


Where the contestant’s main conten- 
tion, in a contested probate proceed- 
ing, is that the paper propounded was 
never executed as a will, and there is 
no issue as to an innocent omission 
of one of the statutory formalities, 
the only inference from the jury’s 
answers of “No” to special questions 
whether decedent acknowledged his 
signature to the subscribing witness- 
es and published the paper as his will, 
and they signed it at his request, is 
that the will is a forgery, and not 
merely that the legal requirements 
were not complied with at the time 
of execution. In re Jackson’s Estate, 
215 N.Y.S. 230, 127 Mise. 187. 


{c] Findine that testatrix was 
capable of understanding and acting 
with ordinary discretion in the ordi- 
nary affairs of life is not objection- 
able as stating a conclusion rather 
than a fact. Barr v. Sumner, 107 N. 
BE. 675, 109 N.E. 193, 183 Ind. 402. 


98. Liddle v. Salter, 163 N.W. 447, 
180 Iowa 840. 


99. Rodgers v. Fleming, (Tex.Civ. 
App.) 295 S.W. 326 [rev on_ other 
grounds (Commn.App.) 3 S.W.(2d) 
Tate 

1. White v. Bailey, 10 Mich. 155. 


2. In re Casey’s Will, 215 N.Y.S. 
428, 126 Misc. 749. 


3 In re Sugg’s Will, 140 S.E. 604, 
N.C. 638. 


4. Inre Suge’s Will, supra. 
5. Moseley v. Eakin, 49 S.C.L. 324. 


6 Lamb vy. Lamb, 5 N.E. 171, 105 
. 456. 


7, Rich v. Bowker, 25 Kan. 7. 
8 Farr v. Thompson, 28 S.C.L. 93. 


{a] Special verdict must find facts 
and not the evidence of them. Farr 


Estate, 218 P. 778, 63 Cal.App. 440. 


[a] Werdict held not general.— 
Where a will and codicil were contest- 
ed on the ground of undue influence, 
a form of verdict requiring answers 
by the jury as to whether the instru- 
ments were procured by the undue in- 
fluence of four persons named, or ei- 
ther or any of such persons, was not 
in violation of the statute requiring 
special verdicts, as failing to find that 
the undue influence of a particular 
named individual had been exerted. 
In re Little’s Estate, 223 P. 416, 64 
Cal.App. 695. 


11. In re Carroll’s Estate, 196 P. 
996, 59 Mont. 403. 


{a] Thus, in a will contest case, 
where the court submitted a special 
interrogatory as to whether decedent 
was competent to make a will, and 
instructed the jury that, if a person 
is able to understand and carry in 
mind the nature and situation of his 
property, his relation to his relatives 
and those surrounding him, and is 
capable of understanding his acts, and 
free from any delusion or the effect 
of disease, he has capacity, the refus- 
al of special findings as to whether 
decedent understood his acts, etc., was 
not error, being covered by those giv- 
en. In re Carroll’s Estate, 196 P. 996, 
59 Mont. 403. 


12. See statutory provisions. 


13. Kerr v. Lunsford, 8 S.H. 493, 
31 W.Va. 659, 2 L.R.A. 668. 


14. Ostlund vy. Ecklund, 176 N.W. 
850, 45 N.D. 76. 


15. McClary v. Stull, 62 N.W. 501, 
44 Neb. 175. : 


16, Ramseyer v. Dennis, 116 N.E. 
417, 119 N.E. 716, 187 Ind. 420. 


17. Ramseyer v. Dennis, supra. 
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rogatory.'® A general verdict for plaintiffs in an 
action to contest a will and codicil thereto is a find- 
ing for plaintiffs on each issue involved.t® Where 
special findings on specific questions of fact are de- 
sired, they should be requested.2° Where several 
questions are certified from the probate court for 
trial by a jury, it is the better practice to answer 
them separately.?? 


Motion for judgment on special verdict. A stat- 
ute making general rules of practice applicable to 
surrogates’ courts and proceedings therein renders 
applicable to trials of contested probate proceedings 
with juries a provision relating to a motion for judg- 
ment on a special verdict.22 Motions for judgment 
on a special verdict in contested probate proceedings 
tried with a jury should be made at a deferred 
date.?3 


[§ 943] c. Consistency. The general rules as to in- 
consistent findings?* apply in proceedings to probate 
or contest a will.2® Thus, when the special finding of 
facts is inconsistent with the general verdict, the for- 
mer controls the latter.2® There is no inconsistency 
between a special verdict of capacity to make a will 
but that undue influence was exercised, and a general 
verdict that the will is void,?7 nor between findings 
that the testator had capacity to make a will, and 
findings of undue influence,?® a finding of mental ¢a- 
pacity to make a will, and lack of capacity at a subse- 
quent time when the will was revoked,”® findings that 
the testator was induced to execute the will by fraud, 
and a finding that parts of the will were not execut- 
ed by the testator but were inserted thereafter by 
fraud,*° a finding of unsound mind or lack of capac- 
ity, and of undue influence,* a finding of unsound 
mind, and of absence of fraud or undue influence, °? 
or a finding of testamentary capacity, and a mind to 
some extent weakened by excessive drinking and oth- 


18. Ramseyer v. Dennis, supra. S.- 182, 
19. Barr v. Sumner, 107 N.E. 675, 621] 
109 N.E. 1938, 183 Ind. 402. 0 
33. Kustus v. 


20. McFarland v. Sharkey, 133 N. 269 Pa. 103. 


WILLS 


“issue.#t 


115 Mise. 588 [rev on other 
grounds 194 N.Y.S. 811, 201 App.Div. 


Hager, 


[§§ 942-945 


er habits;3* but findings of testamentary capacity 
and findings of insane delusions and unsound mind 
are inconsistent ;*# and it has been held that find- 
ines of lack of capacity, and of undue influence, are 
inconsistent, as the exercise of undue influence im- 
plies testamentary capacity.°° Where one special 
finding as to mental capacity supported by evidence 
is followed by a contradictory one also supported by 
evidence, the findings nullify one another; but this 
does not follow when one finding is unsupported by 
evidence.?® 


[§ 944] d. Setting Aside Verdict.27 A motion to 
set aside a verdict is addressed to the discretion 
of the court,?® and will be granted when the verdict 
is palpably against the weight of the evidence, or 
contrary to the instructions of the court.?® When 
the legal presumption is against a will, and there 
is no proof to rebut this presumption, the verdict of 
a jury finding the will valid will be set aside.4® An 
erroneous finding against the will on one issue will 
not justify the setting aside of a finding on another 
Where a verdict in a will contest is merely 
advisory, irregularities in its form do not constitute 
grounds for reversal.42 Where a will is attacked on 
several grounds, and a verdict found for plaintiff 
generally, and it is impossible to tell on which ground 
the verdict is reached, such verdict will not be per- 
mitted to stand, if any one of the grounds is insuf- 
ficient.42 A verdict rendered pursuant to a stipula- 
tion between the proponent and contestants of the 
will compromising the contest and sustaining the va- 
lidity of the will will be set aside, on motion of one 
of the contestants who did not agree thereto, as 
to all the contestants, their interest being joint.‘4 
Under proper circumstances, the verdict may be 
merely modified.*® 


[§ 945] e. Findings by Court. Where proceed- 


require the setting aside of their find- 
ing that the will was. procured 
thr ough undue influence and fraud, as 
the one error does not necessarily im- 
ply the other. Dexter v. Codman, 19 
N.E. 517, 148 Mass. 421. 


112° A. 45; 


Y.S. 1062, 149 App.Div. 552, 3 N.Y.Civ. 
Proe.N.s. 209. 

21. Keebler v. Shute, 38 A. 586, 183 
Pa. 283. 

Award and framing of issues see 
supra §§ 836-864. 


22. In re Dorsey’s Will, 157 N.Y. 
S. 662, 94 Misc. 566, 16 Mills Surr. 
350. 

23. Inre Dorsey’s Will, supra. 

24. ° See Trial §§ 964-968. 

25. See cases infra this section. 

26. Gwin v. Gwin, 48 P. 295, 5 Ida- 
ho 271. 

27. Orchardson vy. Cofield, 49 N.FE. 
197, 171 Ill. 14, 68 Am.S.R. 211, 40 L. 
R.A. 256. 

23. Marvin v. Marvin, 3 Abb.Dec. 


(N.Y.) 192, 4 Keyes 9. 


29. Spiers v. Hendershott, 120 N. 
W. 1058, 142 Iowa 446. 


30. O’Connell v. Dow, 66 N.E. 788, 
182 Mass. 541, 8 Prob.Rep.Ann. 517. 


81. Witthoft v. Gathe, 221 P. 124, 
38 Idaho 175; Woodbury v. Obear, 7 
Gray (Mass.) 467; In re Williams’ 
Estate, 156 P. 1087, 52 Mont. 192. 


32. Inre Burnham’s Will, 189 N.Y. 


34. Gwin v. Gwin, 48 P. 295, 5 Ida- 
ho 271. 


385. Gwin v. Gwin, supra; In re 
Murphy’s Estate, 116 P. 1004, 43 Mont. 
353, Ann.Cas.1912C 380. 


36. Barr v. Sumner, 107 N.EB. 675, 
109 N. Ey 193; 283) Ind. 402: 


27. Wew trial see infra §§ 949-951. 
88. Dexter v. Codman, 19 N.E. 517, 
148 Mass. 421, 


39. Ill.—Davis v. Upson, 70 N.B. 
602, 209 Ill. 206. 


Mass.—Dexter vy. Codman, 
517, 148 Mass. 421, 

Mo.—Appleby v. Brock, 76 Mo. 314. 

Pa. vy vv. Brehony,, 3c A> 
260, 289 Pa. 267. 

Wis.—Chafin Will Case, 32 Wis. 557. 

Eng.—Archambault Vv. Archam- 
bault, [1902] A.C. 575. 

40. Mealing v. Pace, 14 Ga. 596. 

41. Morgan v. Adams, 29 App.D.C. 
198; Crane v. Hensler, 146 N.E. 577, 


148 N.E. 409, 196 Ind. 341; Dexter v. 
Codman, 19 N.E. 517, 148 Mass. 421. 


[a] Illustrations.—(1) The fact 
that the jury erroneously found the 
testator non compos mentis does not 


19 N.E. 


(2) But 
where there are two issues, one in- 
volving the question of testamentary 
capacity and the other undue influ- 
ence, a verdict finding want of such 
capacity will support a judgment re- 
fusing probate of the will. It will not 
avail the caveatee on appeal to show 
error on the other issue, but to ob- 
tain reversal error must be shown in 
respect of both. Morgan v. Adams, 
29 App.D.C. 198. (3) Where the com- 
plaint alleged, and there was _ evi- 
dence, that the testator was of un- 
sound mind, a verdict finding for the 
contestants and that the instrument 
was not the testator’s last will but 
not containing a finding that the tes- 
tator was of unsound mind, will not 
be set aside because of a further find- 
ing that the will was procured by un- 
due influence, of which there was no 
evidence. Crane v. Hensler, 146 N.E. 
577, 148 N.B. 409, 196 Ind. 341. 


42. Appeal of Look, 152 A. 84, 129 
Me. 359; In re Rodman’s Will, 78 
N.W. 588, 759, 102 Wis. 456. 


43. Buchanan v. Belsey, 72 N.Y.S. 
601, 65 App.Div. 58. 


44. Jordan v. Russell, 8 Ohio Dec. 
(Reprint) 467, 8 Cine.L.Bul. 91. 


rep Rhome v. Morris, 31 Pa.Super. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ings for probate or contest of a will are tried before 
a court without a jury, the court should make find- 
ings of fact the same as in other cases.4® Its fail- 
ure to do so may, however, be deemed waived where 
its decision necessarily decided the disputed fact.*? 
The court’s finding must be supported by the evi- 
dence,*® and must not be meonsistent,*® and special 
findings must be specific and complete,®° and its con- 
clusion in a will contest should not be announeed be- 
fore all competent testimony has been heard.®t A 
general finding in favor of the validity of a will has 
been held to be a finding of every special thing neces- 
sary to sustain the general finding.®? Where the pro- 
ponents of a will refuse to offer evidence of execution 
before proceeding with a contest, no findings are 
necessary to support an order denying probate, as 
such order is, in effect, a nonsuit.5* It has been held 
unnecessary for the court to find specifically a pure- 
ly probative or evidentiary fact.°* The court must 
not refuse to find evidentiary facts which are ap- 
parently sustained by the evidence.®> The court, in 
a will contest, need not make a specific finding of 
facts on which the right to contest depends.®® 
Where a jury make a finding of mental incapacity, 
whereupon a party requests the court to make a 
contrary finding, which is refused, the finding of 
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mental incapacity 1s one made by the court.®?*. Stat- 
utory provisions in some jurisdictions require the 
filing of findings and the decision in writing,®* and 
the statute must be complied with.®® Where special 
issues have been framed and presented to a jury, the 
court should not refuse to receive evidence upon oth- 
er issues, properly raised, upon which to prepare 
additional findings.®?% 


[§ 946] f. Certification of Verdict te Probate 
Court. In those jurisdictions where issues are sent 
out from the probate court for trial in another 
court,°°® the proper practice on a trial of issues sent 
from the probate court is to certify the verdict to 
such court,®t for the entry of a proper judgment 
thereon.®? 


[§ 947] 11. Declarations of Law.®? The statu- 
tory requirements of declarations of law in eases 
tried by a court where the parties are entitled to a 
jury trial®* do not apply to probate of wills where 
the jury is not a matter of right.®® 


[§ 948] 12. Objections and Exceptions. As in 
civil actions generally, the parties to proceedings for 
probate cr contest of a will may, by failure to ob- 
ject or except at the proper time, waive their right 
to complain of failure to try preliminary issues,°® 


46. In re Wagegner’s Estate, 214 N. 
W. 892, 172 Minn. 217. 


fa] Necessary findings.—To ad- 
mit a will to probate, the court is 
only required to find that the wit- 
nesses believed at the time that the 
testator was of sound mind and mem- 
ory. Shepherd v. Yokum, 154 N.E. 
156,.820 Li 328. 


{b] Findings held sufficient: 
To justify refusal of probate. In re 
Hayden, 87 P. 275, 149 Cal. 680. (2) 
As to proper execution of the will. 
O’Hagan’s Will, 40 N.W. 649, 73 Wis. 
78, 9 Am.S.R. 763. (3) AS ‘to testa- 
mentary capacity. Irwin v. Lattin, 
135 N.W. 759, 29 S.D. 1, Ann.Cas.1914C 
1044 (findings in probate proceedings 
that testatrix was of unsound mind, 
incapable of rationally understanding 
her duties toward society or her 
friends, unable to form a rational de- 
sire as to the disposition of her prop- 
erty, that she was insane and the vic- 
tim of insane delusions, that her dis- 
positions were induced by such delu- 
sions, and that she was a Spiritualist, 
and believed her acts were induced 
by departed spirits). (4) As to mental 
incompetency of the testatrix by rea- 
son of an insane delusion. In re 
Wineteer’s Estate, 167 P. 516, 176 Cal. 
28. (5) To establish testamentary ca- 
pacity in a testator who died in May, 
1913, at the age of eighty eight years, 
after making his will in October, 1911, 
and who at the time of his death had 
lost his mind through senile demen- 
tia. Wisner v. Chandler, 147 P. 849, 
95 Kan. 36. (6) To dispose of all the 
material facts in issue and to be suf- 
ficient to support the judgment deny- 
ing revocation of probate. In _ re 
Daly’s Hstate, 135 P. 953, 166 Cal. 
225. 


47. In re Waggner’s Estate, 214 N. 
W. 892, 172 Minn. 217. 


48. Learned’s Estate, 11 P. 587, 70 
Cal. 140. 


[a] Findings held unsupported by 
evidence.—(1) Where the only issue 
was undue influence and probate was 
refused, it is improper practice for 
the court to file a finding of lack of 
testamentary capacity not shown by 
the evidence. In re Lynch’s Will, 137 


(1) 


N.W. 557, 163 Wis. 466. (2) Where 
the testator’s act in tearing the third 
paragraph from his will was inef- 
fectual either to revoke that para- 
graph or the will, a surrogate’s find- 
ing that the will made and executed 
was in accordance with the will in its 
mutilated condition as offered for pro- 
bate was erroneous. In re Curtis’ 
wh 119 N.Y.S. 1004, 135 App.Div. 


49. In re Parrish’s Estate, 
App.) 26 P.(2d) 891. 


[a] Findings held consistent.— 
(1) A finding that decedent did not 
subscribe the will is not inconsistent 
with other findings that he _ did, 
where a complete finding of facts 
clearly showed determination that de- 
cedent signed, but that the signature 
was not a voluntary act. In re Par- 
rish’s Estate, (Cal.App.) 26 P.(2d) 
891. (2) A finding in a will contest 
that decedent's mind was in a weak- 
ened condition was not a finding that 
decedent was incompetent to make a 
will. In re Parrish’s Hstate, supra. 


50. Nordman v. Nordmark, 164 P. 
1062, 100 Kan. 522. 


[a] Findings held specific.—Spe- 
cial findings in an attack on a will for 
lack of testamentary capacity and un- 
due influence. Nordman v. Nordmark, 
164 P. 1062, 100 Kan. 522. 


51. Preston vy. Peck, 171 N.E. 54, 
271 Mass. 159. 


52. Smith v. Holden, 50 P. 447, 58 
Kan. 535. 


53. In re Smith’s Hstate, 
239, 176) Cals 129° 


54. In re Berry’s Estate, 
330, 195 Cal. 354. 


fa] ‘Thus, in a will contest, the 
trial court was not required to find 
specifically whether a fiduciary rela- 
tion existed between the testatrix and 
proponent, since such finding was no 
more than a probative or evidentiary 
fact. In re Berry’s Estate, 233 P. 330, 
195 Cal. 354. 


55. Fuller v. Williams, 264 P. 77, 
125 Kan. 154. 


56. In re Lawrence’s Estate, 152 N. 


(Cal. 
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Zooey 


W. 872,129 Minn. 460. 


57. In re Corson’s Estate, 135 N.W. 
666, 29 S.D. 14. 


58. See statutory provisions; 
cases infra this note. 


[a] In New York, on application 
to the surrogate by the testator’s wid- 
ow and an executor, as guardian of 
his children, for an order vacating 
probate of the will, where no answer 
was filed, there was no issue to be 
tried or decided, requiring filing of 
the decision in writing, under Code 
Civ. Proc. § 2541. In re Weed’s Es- 
tate, 177 N.Y.S. 938, 107 Mise. 595. 


{[b] In Oklahoma, under a statute 
requiring the court, on request, to 
state in writing its findings of fact 
and conclusions of law, a general find- 
ing and judgment are insufficient. 
ey gee James, 169 P. 1064, 67 Okl. 


[ec] In Wisconsin, before a will can 
be admitted to probate, the court 
must be convinced that the testator 
signed it in the presence of witnesses, 
who attested with the formalities pre- 
scribed by law, and, under the statute 
the trial court must make a written 
decision declaring his finding on this 


and 


point. Hawkinson Ni Oatway, 126 N. 
IW. 683) 1430 Waste 1364.03 9eeAmm See 
1091. 

59. Torralba v. Dejan, 28 Philip- 
pine 654. 

5914. Sanders v. Simcich, 2 P. 741, 
65 Cal. 50. 

60. See supra § 936 et seq. 

61. Mitchell v. Slye, 111 A. 814, 
137 Md. 89; Harris v. Hipsley, 122 
Md. 418. 

62. See infra § 954. 


63. Generally see Trial §§ 1034- 
1054. 


64. See statutory provisions. 
65. Britton v. Davis, 112 N.E. 


one Le esis “Schofield wv. 
N.B. 122, 286 Ill. 417. 


66%) Hoyt) vy. Hoyt, 9 ING Y-Staeqoue 
45 Hun 590 [aff 20 N.E. 402, 112 N.Y. 
493]. 


288,. 
Thomas, 86. 
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rulings on a petition for revocation of probate,*? 
error ag to parties,®*® evidence,®® or instructions,’° 
or to failure of the jury to make special findings of 
fact.71. Where no objection is made to testimony of 
a legatee who is also executor and attesting witness, 
the surrogate should not strike it out of his own 
motion.?2, Where the proponent and contestant have 
stipulated for what purpose certain testimony may 
be used, no exception lies to a ruling of the court 
construing such stipulation where it is fairly sus- 
ceptible of the construction placed on it.7° Where, 
after the will was offered for probate and a contest 
was submitted to the jury, a judgment is entered re- 
fusing probate in accordance with the verdict, an 
objection that the offer of probate was not passed on 
is not tenable.7* An exception by the propounder 
in a will contest to the refusal of the court to dis- 
miss the proceeding because of the insufficiency of 
the evidence at the close of the caveator’s testimony 
is waived by the propounder thereafter introducing 
evidence.*®> A contestant does not waive his excep- 
tion to the submission of issues as proposed by de- 
fendant by joining in the issues and going to trial 
thereon, where he had no choice but to proceed and 
try the issues which the court compelled him to 
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for an instruction on burden of proof.’* Contest- 
ants, by introducing evidence respecting testamen- 
tary capacity after overruling of their demurrer to 
the evidence, waived the demurrer.** An agreement 
that the clerk of court might take the verdict in the 
judge’s absence is not a waiver of the caveator’s 
right to have the jury polled.7® The proponents 
of a will do not waive rights to peremptory instruc- 
tions by introducing additional evidence of the tes- 
tator’s competency after their demurrer to the con- 
testant’s evidence was overruled,*° nor do they, by 
requesting and receiving instructions after demurrer 
to the contestant’s evidence and a request for a per- 
emptory instruction were denied, waive the right to 
urge insufficiency of evidence for submission to the 
jury.*! Any error in the contestees’ failure to intro- 
duce both attesting witnesses to the will is cured by 
the contestants’ introduction of the witness the con- 
testees failed to call.82  * 


[§ 949] S. New TrialS°—1. In General. After a 
verdict for or against the validity of a’ will, a new 
trial may be granted or refused, as a general rule, on 
the same principles that govern in ordinary ac- 
tions,** and the probability that the same result will 


try.7® <A contestant’s exception to denial of his | be reached on a new trial must be considered.> In 
right to open and close is not waived by his request | some jurisdictions a new trial is permitted only 
67. Beebe v. McFaul, 101 N.W. 267,] N.Y. 750]. mie Stamaiory: DROWISiOnE: as oo 
125 Iowa 514. , ap 7 ; e issue of the residence o he 
2 78. Foster’s Ex'rs v. Dickerson, 24) estator within the county at the 
68. Pleasants v. McKenney, 71 A.| A. 253, 64 Vt. 233. Hime won nic, deathih encima emer 

‘ . c=] 
eed a 277; Dower v. Church, 74 In re Williams’ Estate, 156 P.| fact raised by the pleadings within a 
rz, Va. 1087, 52 Mont. 192. provision defining ‘issues of fact,” a 
[a] hus, where an executor, al- 75. new trial thereon may be granted un- 


though he filed his answer to the 
caveat, was dismissed in May, 1907, 
and made no effort to be reinstated 
as a party, even when the issues were 
submitted to a jury five months there- 
after, and objected for the first time 
after verdict and renewed his objec- 
tions in the orphans’ court, but his 
petition therein, filed in April, 1908, 
did not state that he only recently 
learned of his dismissal, or that it 
was obtained by fraud, he cannot ob- 
ject to the proceedings after his dis- 
missal even if irregular, a mere gen- 
eral allegation that the proceedings 
were collusive being insufficient. 
Pleasants v. McKenney, 71 A. 955, 
109 Md. 277. ; 


69. In re Bridgham, 19 A. 824, 82 
Me. 323; Edwards v. Cockburn, 162 
NUH: 225, 264 Mass, 112; In re, Ged- 
ney’s Will, 142 N.Y.S. 157; Johnson v. 
Poindexter, (Tex.Civ.App.) 9 S.W. (2d) 
172. 


[a] Thus (1) even in a contested 
probate proceeding, the surrogate 
must see that the will is duly proved 
with respect to the questions of fac- 
tum and compliance with the statute 
of wills, after which prima facie proof 
is made the evidence is taken at the 
risk of the parties as in other civil 
cases, so that objections to evidence, 
ete., may be waived.. In re Gedney’s 
Wall mtidioe NY Wsun elit. Cai) WRAL wal, 
after admission in evidence without 
exception, was entitled to receive pro- 
bative force. Edwards v. Cockburn, 
162 N.E. 225, 264 Mass, 112. 


70. Montague v. Allan’s Ex’r, 78 
Va. 592, 49 Am.R. 384. 


71. King v. Ponton, 22 P. 1087, 82 
Cal. 420. 


72. In re Beck, 89 N.Y.S. 810, 6 
App.Div. 211 [aff 49 N.E. 1093, 154 


In re Peterson’s Will, 48 S.E. 
DiOdey WLOGn INK© smhos 


76. Mayville v. French, 
919, 246 Ill. 434. 


77. Matter of Hopkins’ Will, 89 N. 
Y.S. 561, 97 App.Div. 126. 


78. Kaechelen y. Barringer, (Mo.) 
19 S.W.(2d) 10383. 


79. In re Sugg’s Will, 140 S.H. 604, 
194 N.C. 638. 


80. Berkemeier v. Reller, 296 S.W. 
739, 317 Mo. 614. 


81. Berkemeier v. Reller, supra. 


82. Holden v. Bennett, 49 S.W.(2d) 
568, 243 Ky. 667. 


83. Setting aside verdict see supra 


§ 944 

84. Ala.—McHlroy v. McElroy, 5 
Ala. 81. 

Ky.—Murphy’s Ex’r v. Murphy, 142 
S.W. 1018, 146 Ky. 396; Ellis v. Ellis, 
46 S.W. 521, 104 Ky. 121, 20 Ky.L. 438; 
Brookie v. Portwood, 1 S.W. 637, 84 
Ky. 259, 8 Ky.L. 2386; Galbraith v. 
Galbraith, 5 Ky.L. 859. 


Me.—McKenney v. Alvord, 73 Me. 
221; Carvill v. Carvill, 738 Me. 136. 


Mass.—Lambert v. Cheney, 108 N.B. 
1078, 221 Mass. 378; Hayes v. Moul- 
ton, 80 N.E. 215, 194 Mass. 157. 


N.Y.—Matter of Booth’s Will, 6 N. 
Y.S.., 41,. 68 Hun. 629, 2 Silv.Sup. 213; 
In re Burnham’s Will, 189 N.Y.S. 182, 
i115 Mise. 588 [rev on other grounds 
194 N.Y.S. 811, 201 App.Div. 621]. 


Pa.-—Hambleton v. Yocum, 108 Pa. 
804; Starrett v. Douglass, 2 Yeates 
46; Heister v. Lynch, 1 Yeates 108. 


Tenn.—Crutcher v. Crutcher, 11 
Humphr, 377. 


92 N.E. 


der provisions defining a “new trial” 
as a reéxamination of an issue of fact, 
and authorizing the granting of new 
trials, in view of a provision making 
the code sections relating to new 
trials apply to will contests. Alden v. 
Superior Court of California, in and 
for Los Angeles County, 199 P. 29, 186 
Cal. 309 (the fact that the issue of the 
residence of the testator within the 
county at the time of his death was 
separately tried before the contest of 
the will does not prevent the court 
from granting a new trial on that is- 
sue, after a finding for the contestant 
thereon which resulted in the dismiss- 
al of the probate proceedings for 
want of jurisdiction). (2) A statute 
making general rules of practice ap- 
plicable to trials of contested pro- 
bate proceedings with juries makes 
applicable a provision relating to a 
motion for a new trial on the minutes 
of the judge. In re Dorsey’s Will, 157 
N.Y.S. 662, 94 Mise. 566, 16 Mills Surr. 
350. (3) Under such a statute, and 
other provisions relating to trial by 
jury and new trial (Code Civ. Proc. §§ 


968, 970, 999, 1002, 1003, 2588, 2539,. 


2614, and 2770), in proceedings for 
probate of a will, the surrogate can- 
not set aside the verdict of a jury 
that the testatrix had testamentary 
capacity without ordering a new trial 
by jury. In re Dunn, 158 N.Y.S. 119, 
94 Mise. 578. 


[b] Court has no right to substi- 
tuto its opinion for opinion of jury on 
questions of fact in conflict, unless it 
can _ be shown that the verdict was 
rendered by passion, prejudice, mis- 
take, or bias, or not supported by the 
evidence. In re Burnham’s Will, 189 
N.Y.S. 182, 115 Mise. 588 [rev on other 
Soa 194 N.Y.S. 811, 201 App.Div. 


85. In re Burnham’s Will, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 949-950] . 


where there is a contest of the will.8* Under a stat- 
ute providing that the supreme court may grant a 
new trial in all cases decided by the probate court 
wherein the aggrieved party shall have neglected to 
prosecute his appeal according to law, the supreme 
court may grant a trial to a party who has had his 
appeal from a decree admitting a will to probate dis- 
missed because of a defect in his appeal bond;** but 
such a statute has no application where the party 
seeking to obtain the trial has made no attempt to 
take an appeal.8& A statement of the court on the 
former trial in instructions to the jury that the 
contestants admitted that the purported will was du- 
ly executed was not an adjudication, conclusive on 
retrial.®® 


Where there are several issues, a new trial may 
be granted on one of them alone.®® 


Number of new trials. As in civil actions general- 
ly,®? a second®? or third®* new trial may be granted 
where the verdicts are against the weight of the evi- 
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dence. Where, in two trials of a proceeding for the 
probate of a will, the jury disagreed on the issues of 
undue influence and fraud, the contestants are not: 
entitled to a third trial in the absence of a showing 
that they had reason to believe that they could sus- 
tain the burden in the third attack;°* and it has 
been held that, where an issue has heen twice decided 
in the same way by verdict, over objections that the 
verdict was insufficient, it is an abuse of discretion 
to grant a new trial except on grounds other than 
insufficiency of evidence.®® 


[§ 950] 2. Grounds.°® A new trial may be grant- 
ed or refused after a verdict for or against a will 
for any of the various causes which would render it 
proper to grant a new trial in actions generally.®7 
Thus, in the diseretion of the court, a new trial may 
be granted if the verdict ought not to stand because 
of the admission of improper testimony or evi- 
dence,®® injection of an issue of undue influence in- 
to a case where the court had narrowed the issues to 
testamentary capacity,°® misbehavior of the jury, 


86. In re Randolph’s Estate, 295 P. 
824, 211 Cal. 440. _ 


Ns 87. Ball v. Ball, 41 A. 894, 21 R.I. 
0. 

88. Rockwell v. Holden, 47 A. 543, 
22 RP. 244. 

89. Butman v. Christy, 198 N.W. 
314, 197 Iowa 661. 

90. In re Buck’s Will, 148 N.W. 


117, 126 Minn. 275; In re Buck’s Es- 
tate, 142 N.W. 729, 122 Minn. 463. 


91. See New Trial § 21. 

92. Wood v. Lane, 29 S.E. 180, 102 
Ga. 199. 

93. Means v. Means, 40 S.C.L. 1. 

94. In re Hoh’s Estate, 265 N.Y.S. 


408, 147 Misc. 498. 


95. In re Simmons’ Estate, 207 N. 
W. 189, 166 Minn. 65. 


$6. Setting aside verdict see supra 
§ 944. 
97. McElroy v. McElroy, 5 Ala. 81; 


In re Donlon’s Will, 21 N.Y.S. 114, 66 
Fun 199. 


[a] Widow non compos mentis.— 
Where the widow is non compos 
mentis and is served with citation and 
the will probated, no representative 
having been appointed for her, a new 
trial should be allowed. In re Don- 
Jon’s Will, 21 N.Y.S. 114, 66 Hun 199. 


[b] Insanity of defendant by rea- 
son of which he did not attend the 
trial, and of which his counsel were 
uninformed, is justification for a new 


trial. Vanlear v. Vanlear, 4 Yeates 
GPa )us. 
[ce] Disqualification of juror.— 


That a member of a jury in a will con- 
test is not qualified to sit on a jury is 
not enough, where no one has been 
prejudiced, to make the refusal of a 
new trial an abuse of discretion. 
Raub v. Carpenter, 17 App.D.C. 505 
fare 23 SiCt. 72, 187 U.S. 159,47 L.Ed. 
119]. 

[d] Due process.—The contest- 
ants, having had due process in a suit 
to compel probate in solemn form, in 
which they admitted the proper ex- 
ecution of the will, cannot claim a 
new trial for denial of due process 
with reference to the proper execu- 
tion which they have admitted. In re 
Allison’s Estate, 152 A. 6, 107 N.J.Eq. 
197 [den rearg 150 A. 52, 106 N.J.Eq. 
55]. 

[e] Surprise.—No new trial need 


be granted for surprise when the 
only surprise was at the decision of 
the court refusing probate. In re 
Ramsdell’s Will, 3 N.Y.S. 499, 51 Hun 
636 [aff 22 N.E. 1130, 117 N.Y. 636]. 


[f{] Threatening witness,—Where 
no prejudice is shown, a new trial of 
a will contest, because the devisees 
talked threateningly to a contestant, 
is properly denied. Blakely v. Cabel- 
ka, 221 N.W. 451, 207 Iowa 959. 


[g] Presence of witness after or- 
der of exclusion.—A new trial because 
some of the legatees stood in the 
doorway of the court room after the 
court excluded the witnesses is prop- 
erly denied, where it is not shown that 
the legatees could hear the proceed- 
ings. Blakely v. Cabelka, 221 N.W. 
451, 207 Iowa 959. 


[h] Surplusage in verdict.—In a 
will contest, where the evidence war- 
ranted direction of a verdict for de- 
fendants, the proponents, that the 
court in directing the verdict includ- 
ed therein a direction that the jury 
should find that the contestant was a 
child of the testator, is no ground for 
granting a new trial, but such finding 
incorporated in the verdict by direc- 
tion should be treated as surplusage 
and judgment entered merely estah- 
lishing the will. Goedecke v. Lind- 
horst, 213 S.W. 48, 278 Mo. 504. 


[i] Where statutory provisions 
limit grounds on which a new trial 
may be had, a motion for new trial 
must be based on some of the grounds 
permitted. In re Kempthorne’s @®s- 
tate, 175 N.W. 857, 188 Iowa 70; In re 
Van Ness’ Will, 140 N.Y.S. 576, 4 N.Y. 
Ciy.Proc. -83. 


In civil actions generally see New 
Trial §§ 27-2438. 


98. McElroy v. McElroy, 5 Ala. 81; 
Crozier’s Hstate, 15 P. 618, 74 Cal. 180; 
Hatch v. Peugnet, 64 Barb. (N.Y.) 
189; Carpenter v. Carpenter, 128 A. 
223, 46 R.I. 433. 


[a] Rule applied.—The erroneous 
admission of a witness’ testimony as 
to an attesting witness’ statement, 
after being seen alone with the tes- 
tator, that he had just signed the will, 
requires a new trial after general ver- 
dict against the will contested, on the 
ground of improper execution. Car- 
penter v. Carpenter, 128 A. 223, 46 R.I. 
433. 

[b] Harmiess error.—(1) Enna 
will contest it has been held that ad- 
mitting photostatic copies of papers 


allegedly constituting a will, with 
pencil interlineations, if error, did not 
require a new trial. Ellis v. O’Neal, 
165 S.E. 751, 175 Ga. 652. (2) Where 
evidence of declarations by the testa- 
tor was admitted without objection or 
statement of the particular purpose, 
failure to charge as to the purpose for 
which they were admitted or to what 
extent the jury could consider them 
in testing the testator’s mental canac- 
ity, and otherwise limiting the effect 
of the declarations, was not error re- 
quiring a new trial, as counsel should 
have objected or insisted on a limita- 
tion of their effect. Barrett v. Bryant, 
119 S.E. 599, 156 Ga. 614. 


99. In re Eno’s Will, 
840, 118 Mise. 186. 


1. McElroy v-McElroy, 5 Ala. 81: 
Larabee v. Larabee, 88 N.E. 10387, 240 
oh 576; Dower v. Church, 21 W.Va. 


192 N.Y.S. 


[a] Communications with jurors. 
—(1) That the jury were in a hotel, 
on the table in the office of which a 
newspaper containing an article stat- 
ing alleged facts about the testator’s 
family which were suggested as ex- 
plaining his will, was not ground for 
a new trial, where it was not shown 
that the jurors read the article. 
Larabee v. Larabee, 88 N.E. 1087, 240 
Til. 576. (2) A new trial because of 
conversation with a juror was proper- 
ly denied, where the conversation was 
not shown, and the juror was not 
called to reveal it. Blakely v. Cabel- 
ka, 221 N.W. 451, 207 Iowa 959. 


_[b] Conversations overheard by 
juror.—(1) That a juror heard a 

stranger say shortly before the trial 

began that he would not swear to a 

lie, and that the testator was sane, 

and his boys had not treated him 

right, and that the speaker had 

worked for the testator, and both 

himself and the boys had got drunk,. 
was not inconsistent with his state- 

ment on voir dire that he had never 

heard anything about the case before 

he heard counsel’s opening statement 

in court, so that a new trial would 

not be granted on the ground that his 
statement on voir dire was false. 

Larabee v. Larabee, 88 N.E. 1037, 240 

Ill. 576. (2) A new trial, because a 
devisee, in the presence of jurors, . 
was accused of lying, is properly de- 
nied, where the jurors were not shown 

to have heard the statement. Blakely 

v. Cabelka, 221 N.W. 451, 207 Towa 
959. 
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or because the verdict was the result of passion or 
prejudice.” 


Failure to cite person interested. Where a new 
trial is sought because of failure to cite an interest- 
ed person to appear at the probate proceeding, there 
must be proof of the existence of such person.® 


Rulings and instructions at trial A new trial 
may be granted where the court has made a wrong 
exposition of the law, or submits an issue to the 
jury for which there was no evidence,® or withdraws 
from the jury an issue on which the evidence is con- 
flicting.* There being no evidence of undue influ- 
ence, it is an abuse of discretion to grant a new trial 
for insufficiency of instructions on undue influence.® 
Failure to instruct on the effect of a void clause in 
a will is not ground for new trial where no instruc- 
tion was requested.® 

Verdict or decision contrary to, or unsupported 


by, evidence. As in civil actions generally,*® after 
a verdict for or against the validity of a will, a new 
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trial may be granted where the verdict is unsupport- 
ed by, or against, the evidence.1! It has been held 
that a statute requiring a surrogate to be satisfied of 
the genuineness of the will and the validity of its 
execution before admitting it to probate makes it 
necessary for him to set aside a verdict of his own 
motion when against the weight of the evidence.!? 
If a general verdict for or against the will is sup- 
ported by the evidence, the fact that answers to in- 
terrogatories which do not conflict with the general 
verdict are unsupported by the evidence does not 
warrant a new trial.+% 


Newly discovered evidence. As in civil actions 
generally,1* after a verdict for or against the valid- 
ity of a will, a new trial may be granted for newly 
discovered evidence,'® and failure to grant a new 
trial is an abuse of discretion where the proponent 
has obtained newly discovered evidence, unobtain-° 
able at the first trial, which will probably change the 
result if a new trial is granted;*® but a new trial 
is properly refused where the evidence was prevylous- 


at a different conclusion). (5) Where 
the evidence on the issue whether 


In re 


2. Hamner v. Edmonds, 36 S.W. 
(2d) 929, 327 Mo. 281. Burnham’s Will, 
[a] That contestant cried on stand 


did not show that a verdict setting 
aside the will resulted from passion 
and prejudice. Hamner v. Edmonds, 
36 S.W.(2d) 929, 327 Mo. 281. 


3. In re Paschal’s Estate, 174 N.Y. 
S. 418, 106 Mise. 214. 


[a] MDlustration.—On application 
to vacate a decree admitting a will to 
probate and for new trial, an allega- 
tion on information and belief of the 
contestant’s attorney that a_ half- 
brother of decedent was not cited to 
appear at a proceeding to probate the 
will, the alleged brother not appear- 
ing on application personally or by at- 
torney, and there being no other proof 
of his existence, was insufficient to 
warrant opening the decree. In re 
Paschal’s Estate, 174 N.Y.S. 418, 106 
Misc. 214. 

4. Generally see New Trial §§ 71- 
88. 

5. McElroy v. McElroy, 5 Ala. 81; 
In re Mickley’s Estate, 2 P.(2d) 193, 
115 Cal.App. 736. 

6. Lindsay v. Shaner, 236 S.W. 319, 
291 Mo. 297. 

7. In re Wickersham’s BHstate, 70 
PB, 1076, 71° PRP: 437, 138 Cal. 355. 


8. Whallen’s Ex’rs v. Moore, 58 S. 
W.(2d) 601, 248 Ky. 348. 


9. Davis v. Frederick, 118 S 
155 Ga. 809. 


.H. 206, 


10. See New Trial §§ 136-155. 
11. Ala.—McHElroy v. McElroy, 5 
Ala. 81 


Cal.—in re Motz, 69 P. 294, 136 Cal. 
558; In re Smith’s Estate, 33 P. 744, 
98 Cal. 636. 

Conn.—In re Birdseye, 60 A. 111, 77 
‘Conn. 623. 

Ga.—Wood v. Lane, 14 S.E. 901, 89 
Gaas: 


Ill.—Snell v. Weldon, 87 N.E. 1022, 
939 Ill. 279; Davis v. Upson, 70 N.HE. 
602, 209 Ill. 206. 


Ky.—McCrocklin’s Adm’r v. Lee, 56 


S.W.(2d) 564, 247 Ky. 31; Smith v. 
Smith, 47 S.W. (2d) 1036, 243 Ky. 
240; Tackett v. Tackett, 265 S.W. 
336, 204 Ky. 8381. 


N.Y.—In re Schlichthorl’s Will, 172 


Mise. 588 [rev on other grounds 194 
NeWS. 810) 201 App. Div. 6215) —Per= 
ham v. Cottle, 162 N.Y.S. 21, 98 Misc. 
43 bath UGS eING Yas. rulOGile 


Sa raped cele ak v. Douglass, 2 Yeates 


S.D.—State v. Nieuwenhuis, 191 N. 
W. 446, 46 S.D. 154. 


ries e nace re Jackman’s Will, 26 Wis. 


Ont.—Madill v. McConnell, 17 Ont. 
L. 209, 12 Ont.W.R. 452: 


[a] Where evidence is uncontra- 
dicted, granting the contestee a new 
trial, on the ground that the verdict 
annulling the will was not supported 
by the evidence, is an abuse of the 
trial court’s discretion. Grigsby v. 
Grigsby, 61 S.W.(2d) 605, 249 Ky. 727. 


New trial held properly grant- 
or erroneously refused—(1) 
Where there was no evidence to sup- 
port a finding that certain codicils 
were made because of undue influ- 
ence. Snell vy. Weldon, 87 N.H. 1022, 
239 UM 2 ea Ce na SUite tom Seu 
aside a will on the grounds of tes- 
tamentary incapacity and undue in- 
fluence. Higgins v. Higgins, 147 S.W. 
962, 243 Mo. 164. 


[c] New trial held properly de- 
nied or erroneously grauted.—(1) 
Where a careful consideration of the 
evidence leads the court to believe 
that the verdict of unsound mind was 
amply sustained and that a retrial 
would result in the same verdict. In 
re Donohue’s Estate, 188 N.Y.S. 760, 
115 Mise. 586. (2) Where the evi- 
dence against a verdict on an issue of 
devisavit vel non is strong, while the 
evidence in its favor is weak, where 
the latter is not unbelievable, but sub- 
stantial. Cox y.) Tucker, 97..So. 721, 
133 Mise. 378. (3) In a contested 
probate proceeding, where the jury 
on conflicting evidence made a find- 
ing against the proponent that the 
will was procured by undue influence. 
In re Chapman, 165 N.Y.S. 405, 99 
Misc. 188. (4) Where findings on tes- 
tamentary capacity are supported by 
evidence. In re Zobrist’s Will, 179 
N.Y.S. 435 (a verdict supported by 
competent evidence on the issue of 
testamentary capacity will not be set 
aside on a motion for new trial, al- 
though the court might have arrived 


the testator’s signature to the will 
was a forgery was sharply conflicting. 
Ellis v. Ellis, 134 So. 150, 160 Miss. 
345. (6) Where the verdict finding 
a writing to be the last will and tes- 
tament of the testatrix was not man- 
ifestly contrary to the weight of evi- 
dence. Klein v. Schommer, 180 N.E. 
403, 347 Ill. 632. (7) On the contest- 
ant’s motion, if evidence of testamen- 
tary incapacity would not support 
verdict for contestant. In re Sex- 
ton’s Estate, 251 P. 778, 199 Cal. 759. 
(8) Where the jury verdict that the 
will was not the testatrix’s free act 
was sustained by sufficient evidence. 
In re Schillinger’s Will, 237 N.Y.S. 
515, 135 Mise. 42 [rev on other grounds 
248 N.Y.S. 610, 231 Apn.Div. 6795 aff 
179 N.E. 380, 258 N.Y. 186 Gmotion to 
am remittitur den 180 N.E. 365, 258 
N.Y. 632) ]. 


[d] New trial granted on other 
grounds is not an abuse of discre- 
tion where the evidence is such that 
the trial court might have found that 
a verdict for will contestants, wheth- 
er based on mental incapacity or un- 


due influence, was against the evi- 
dence. Smith v. Smith, 47 S.W.(2d) 
1036, 243 Ky. 240. 

12. In re Dorsey’s Will, 157 N. 
ae 662, 94 Mise. 566, 16 Mills Surr. 
) . 

13. Burkhart v. Gladish, 24 NE. 


118, 123 Ind. 337. 
14 See New Trial §§ 216-243. 


15. Gibson vy. Sutton, 70 S.W. 188, 
24 Ky.L. 868; Matter of Banks’ Will, 


95 N.Y.S. 505, 108 App.Div. 181; Dow- 
env. Church, 21) Waver coe 
16. In re Colbert’s Estate, 78 P. 


971, 80 P. 248, 31 Mont. 461, 107 Am. 
S.R. 439, 3 Ann.Cas. 952; Kveton v. 
Keding, (Tex.Civ.App.) 286 S.W. 673. 


[a] Thus (1) where the contest- 
ants denied the signature to a will, 
and the standards of comparison were 
introduced in evidence, but the will 
was not found until one hour after 
judgment, refusing a new trial was 
reversible error. Kveton v. Keding, 
(Tex.Civ.App.) 286 S.W. 673. (2) 
Where due diligence was exercised to 
discover a will, and evidence would 
reasonably lead to a conclusion of its 
destruction or permanent loss, failure 
to move for continuance does not 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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ly obtainable,7 is merely cumulative,!® or where it 
is not probable that a different result would be reach- 
ed.1° 


[§ 951] 3. Proceedings To Procure New Trial. 
The general rules governing proceedings to obtain a 
new trial?° apply to proceedings to procure a new 
trial after a verdict for or against the validity of a 
will.?? Where, in a suit to contest the validity of 
a will, a jury were regularly demanded and the court 
directed a trial of the issues by jury in a court of 
law, the chancery court, on application properly 
made to it, may award a new trial.??, Where a mo- 
tion for new trial is made on the ground of insuffi- 
ciency of the evidence, it must comply with a stat- 
utory provision applicable to new trials generally and 
requiring a statement of the evidence;?* but where 
the estate is small, it has been held an abuse of dis- 
cretion to require the petitioner to obtain at his own 
expense a transcript of the trial reporter’s notes 
where the petition, with slight amendments, would 
present all the facts necessary for the court to de- 
termine the question.24 Where the proponent, after 
a verdict for the contestant, presents, on his motion 
for new trial, a statement containing the evidence 
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and proceedings on the trial, it is improper for the 
court to amend his statement so as to include facts 
previously shown in a contest between the proponent 
and a publie administrator.2> An application to in- 
troduce further evidence in support of a petition for 
probate after probate has been refused is the equiva- 
lent of a motion, under a statutory provision which 
authorizes a surrogate to grant a new trial.”° 


Who may make application.27 Under a statute 
permitting a new trial when a party in the suit sat 
isfies the court that judgment was rendered by ac- 
cident or mistake, a creditor of an heir who was not, 
and made no application to become, a party to the 
probate proceedings is not a party within the mean- 
ing of the statute so as to entitle him to a new trial 
for accident or mistake.?® 


Affidavits of jurors. The rule that, on grounds of 
publ policy, jurors are not competent to impeach 
their verdict by affidavit?® applies to a verdict in a 
contested probate proceeding.®° 


Time for motion. As in civil actions generally,*! 
the motion for new trial must be timely.*? Statutory 
provisions requiring that, if a motion for new trial 


note 40. 


prevent appellant from being granted 
a new trial on its subsequent discov- 
ery. Kveton v. Keding, supra. 


[b] Opinion evidence.—Newly dis- 
covered evidence, consisting of opin- 
ions as to mental incompetency of 
the testator based on declarations 
showing his hatred for the mother of 
the caveatrix several years before the 
will was executed, did not warrant a 


new trial. . Colbert v. Pitner, 122 S.E. 
315, 157 Ga. 690. 
[ce] Improper evidence.—In a will 


contest, on the ground of forgery, 
newly discovered evidence that an at- 
testing witness had witnessed anoth- 
er will, also claimed to be forged, did 
not authorize a new trial, as the other 
will could serve no purpose except as 
prejudicial and improper impeach- 
ment of the attesting witness. In re 
Wood’s Estate, 232 N.W. 248, 251 
Mich. 560. 


17. In re Riley’s Hstate, 274 P. 
351, 206 Cal. 286; In re Magerl’s Es- 
tate, 256 P. 204, 201 Cal. 162; Seven- 
ing v. Smith, 133 N.W. 1081, 153 
Iowa 639; Solomon v. Lampl, 11 P. 
(2d) 1028, 135 Kan. 469; In re Rams- 
dell’s Will, 3 N.Y.S. 499, 51 Hun 636 
Raitee2 Nea tlo0, JON Dy. 6s61,, Ln-re 
Van Ness’ Will, 140 N.Y.S. 576, 4 N. 
Y.Civ.Proc. 33. 


[a] Rule applied.—(1) On appli- 
cation to vacate a decree admitting a 
will to probate and for a new trial on 
account of failure to procure testi- 
mony of witnesses, which would 
have shown that decedent was of un- 
sound mind, sufficient excuse must be 
alleged for the contestant’s failure 
to serve witnesses with subpcenas in 
time to enable them to attend the 
trial. In re Paschal’s Estate, 174 N. 
Y.S. 418, 106 Misc. 214. (2) Where 
the original will could not be found 
at the time of the trial of a contest 
thereof, but a certified copy was be- 
fore the court, the proponents were 
not entitled to a retrial after an ad- 
verse verdict, and, #«fter the will was 
found, to have an opportunity to try 
its effect on the jury, where the rec- 
ord showed that the will was found 
two days after the verdict, and one 
day after a motion for a new trial 
was made, but before the motion was 
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argued, and that the finding of the 
will was not presented to the trial 
court aS a ground for new trial by 
amended motion or otherwise. Rose 
v. Rose, (Mo.) 249 S.W. 605. 


18. In re Magerl’s Estate, 256 P. 
204,201) Gal. 162+" In re, Van Ness’ 
Ea 140 N.Y.S. 576, 4 N.Y.Civ.Proc. 


19. Reid v. Craig, 263 S.W. 678, 
204 Ky. 151; In re Ramsdell’s Will, 3 
W.Y.S. 499, 51 Hun 6386 [aff 22 N.E. 
1130) DIENEY: 636) 5" Estrella v.. Ra- 
mos, 51 Philippine 960; In re Keen- 
an’s Will, 176 N.W. 857, 171 Wis. 94. 


[a] Rule applied.—Papers on ap- 
plication to vacate a decree admitting 
a will to probate and for new trial on 
account of the absence of testimony 
of witnesses, which, in the opinion 
of the contestant’s attorney, would 
show decedent was of unsound mind, 
should not only allege sufficient ex- 
cuse for failure to serve witnesses in 
time to enable them to attend the 
trial, but also state the substance of 
their evidence. In re Paschal’s Es- 
tate, 174 N.Y.S. 418, 106 Misc. 214. 


20. See New Trial §§ 246-577. 
21. See cases infra this section. 


22. Ex parte Colvert, 65 So. 964, 
188 Ala. 650. 


23. Vatcher v. Wilbur, 
144 Cal. 536. 


[a] Specifications held sufficient. 
—In re Motz’s Estate, 69 P. 294, 136 
Cal. 558 ‘(specification of error that 
evidence was insufficient to sustain a 
se as to the execution of the 
will). 


Statement of evidence generally see 
New Trial § 312 text and notes 75-85. 


24. Vatcher v. Wilbur, 78 P. 14, 
144 Cal. 536. 


25. Man Wo Chan’s Estate, 25 P. 
2h, ST (Cale 155: 


26. In re Van Ness’ Will, 140 N.Y. 
S. 576, 4 Ney. Ciy. Proc: 33. 


27. Generally see New Trial § 254. 


28. Seward v. Johnson, 62 A. 569, 
2 TORS 96: 


29. See New Trial § 371 text and 


(Se Per 4, 


30. In re Smith, 184 N.Y.S. 696, 
113 Misc. 48. 


31. See New Trial §§ 259-278. 


32. Matter of Laudy’s Will, 43 N. 
Y.S. 689, 14 App.Div. 160. 


[a] In Kansas, in a case tried be- 
fore a jury, a motion for a new 
trial must be filed within three days 
from;the incoming of the verdict, un- 
less good reason be shown for the 
delay, or errors alleged in the prog- 
ress of the trial in the admission of 
evidence, etc., will be deemed to have 


been waived. Fowler v. Young, 19 
Kan. 150. 
[b] Rule applied.—(1) It has been 


held that a new trial will not be 
granted after judgment on an appeal 
from a decree of a court of probate 
(Pope v. Pope, 4 Pick. (Mass.) 129), 
(2) and that a probate court, having 
allowed probate of a will, cannot ata 
subsequent term set aside the pro- 
bate and grant a new trial (McCarty 
v. McCarty, 8 Bush (Ky.) 504). (3) 
Where rehearing sought in a will con- 
test was an order for a new trial to 
be had before another jury, not being 
made at the term within which the 
verdict was returned, it could not 
thereafter be maintained as against 
objection of adversaries. Lewis v. 
Martin, 98 So. 635, 210 Ala. 401. 


[ce] Extension of time.—(1) 
Where, in a will contest, the verdict 
was rendered at the June term, but 
no final decree rendered thereon at 
such term nor motion made for new 
trial, and at a subsequent term a mo- 
tion for new trial was continued, 
heard without objection, and over- 
ruled, since there was no final decree 
in the June term, a statute providing 
that the court should lose all power 
over it after thirty days from the date 
on which the judgment or decree was 
rendered is not applicable. Lewis v. 
Martin, 98 So. 635, 210 Ala. 401. (2) 
In a proceeding to probate a will, 
heard at special term before a special 
probate judge as distinguished from 
a regular term, failure to object to 
hearing of a motion for new trial on 
the merits waives failure to file a 
motion during the term and discon- 
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is not made at the term and before the justice who 
held the trial, it must be made on a case and excep- 
tions, apply to new trials of will contests.°* It has 
been held that motions for new trial in contested pro- 
bate proceedings tried with a jury should not be 
made or decided immediately on rendition of the ver- 
dict, but should be deferred to a later date.*# 


[§ 952] T. Judgment, Order, or Decree**>—1. In 
Probate Proceeding—a. In General. A will is not 
probated until the court having jurisdiction so de- 
clares by its judgment or decree entered upon its rec- 
ord,?° although the ease is tried by a jury and a ver- 
dict rendered.*7 Where a probate court is regarded 
as a court of general jurisdiction*® proceedings pri- 
or to judgment will be presumed,*® and therefore a 
judgment or decree admitting a will to probate or 
record is not invalid because it is not affirmatively 
shown that it was based on a written petition;*® nor 
is it rendered invalid by mere expression of opin- 
ion by the court upon an abstract question.*+ 


Construing provisions of will. Where by stat- 
ute the probate court is empowered to determine 
questions of construction on admitting a will to pro- 
bate,*? the factum of a will may be formally adjudg- 
ed by the same decree which construes the will so 
found entitled to probate,*? but the adjudications 
rendered in the separate spheres of jurisdiction are 
nevertheless distinct acts of the probate court.** 


As to partial or limited probate.4®° On admission 
to probate of a will from which certain parts are 


tinuance or lapse of the motion. Hol- 
lingsworth v. Miller, 101 So. 881, 212 
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Farris v. Burchard, 171 S.W. 361, 262 
Mo. 334; Farris v. Burchard, 145 S.W. 
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missing, there should be an accompanying adjudica- 
tion of the substance of the missing parts.*® <A de- 
cree approving a will containing void bequests is 
not erroneous because it is general and does not lim- 
it its approval to valid bequests;#* but where a mis- 
take in a will is of a character that may be corrected 
by the court, only that part of the will entitled to 
probate will be annexed to the probate decree.*® 


Where several wills.4®° A decree admitting a will 
to probate is void where the instruments on file show 
the existence of a later will filed in another county.°°? 
But an order admitting to probate two separate com- 
plete wills bearing the same date is not objectionable 
as constituting an adjudication that they were exe- 
cuted at the same hour and constitute one testamen- 
tary act,°+ and a refusal to declare void inconsistent 
residuary clauses of the two wills is not prejudicial.” 
Where two nuncupative wills are presented at the 
same time, one bearing the later date and purporting 
to revoke the other, the court may make a prelimi- 
nary order for the registry and execution of the later 
will, and refuse to make a similar order for the earli- 
erie 


Translation. Where a will is in a foreign lan- 
guage it is the court’s duty to ascertain its proper 
meaning and to put it into proper English, and the 
translation is to be treated as part of the court’s 
decree.°*# 


Signature.°5 The signature of the judge is not 
essential to the validity of a judgment admitting a 


queere, whether the judgment, al- 
though general, ought not, in such 


Ala. 187. 


33. In re Paschal’s Estate, 174 N 
Y.S. 418, 106 Misc. 214. 


[a] hus, where a will contest 
was tried at the trial term in No- 
vember, 1918, and application to va- 
cate a decree admitting the will to pro- 
bate and for new trial was made at 
chambers in December, 1918, it should 
have been made on the case and ex- 
ceptions, and, having been made on 
affidavit of the attorney for the con- 
testants, should be denied. In re 
Paschal’s Estate, 174 N.Y.S. 418, 106 
Mise. 214. 


34 In re Dorsey’s Will, 157 N.Y. 
S. 662, 94 Mise. 566, 16 Mills Surr. 
350. 


35. Cross references: 
Construction of judgment or decree 
see infra § 1089. 
Decree in equity generally see Kq- 
uity §§ 820-968. 
In action or proceeding to: 
Construe will see infra §§ 
Contest or set aside will see infra 
§ 961. 
Establish will see infra § 960. 
Judgments: 
And orders of probate courts gen- 
erally see Courts §§ 438-440. 
In actions generally see Judgments 
33 C.J. p 1042. 
Operation and effect of probate see in- 
fra §§ 1088-1108. 


36. Hogarth-Swann v. Weed, 174 
N.E. 314, 274 Mass. 125; Graham v. 
Graham, 249 S.W. 37, 297 Mo. 290; 


825, 242 Mo. 1. 


[a] Whether instrument is de- 
ceased resident’s last will can be de- 
termined only by a probate court de- 
cree. Hogarth-Swann v. Weed, 174 N. 
EK. 314, 274 Mass. 125. 


Pee eeen Ty of probate generally see 
supra § 6 


37. oe Ae § 954. 
38. See Courts § 419. 
39. Harris v. McDonald, 108 S.E. 


448, 152 Ga. 18. 


Presumptions as to validity of pro- 
bate generally see infra § 1091. 


40. Harris v. McDonald, 108 S.E. 
448, 152 Ga. 18. 


41. O’Docherty v. McGloin, 25 Tex. 
67. 

42. See supra § 623. 

43. Matter of Davis’ Will, 75 N.E. 


530, 182 N.Y. 468; In re Swartz’s Will, 
139 N.Y.S. 1105, 79 Mise. 388. 


44. In re Swartz’s Will, 139 N.Y.S. 
1105, 79 Misc. 388, 10 Mills Surr. 121. 


45. Generally see supra § 626. 


46. In re Kent’s Will, 152 N.Y.S. 
557, 89 Misc. 16, 13 Mills Surr. 469 
[rev on other grounds 155 N.Y.S. 894, 
169 App.Div. 388, 15 Mills Surr. 461]. 


Instrument with alterations or 
erasures as subject to probate see su- 
pra § 610. 


47. Bent’s Appeal, 35 Conn. 528. 
See Street’s Heirs v. Street, 11 Leigh 
(38 Va.) 521 (if the judgment dis- 
tinctly shows that the will was not 
duly executed to pass real estate, 
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case, to be understood in the restrict- 
ed sense of declaring the instrument 
a good will of personalty only?). 


[a] Reason for rule.—‘If there 
are clauses in this will that are void 
upon their face, no action of the court 
of probate could make them good; 
and consequently it is a matter of no 
importance whether the judgment of 
approval extended to them or not.” 
Bent’s Appeal, 35 Conn. 523, 525 


Partial and limited probate gener- 
ally see supra § 626. 


48. In re Swartz’s Will, 139 N.Y.S. 
1105, 79 Misc. 388, 10 Mills Surr. 121; 
Bureer v. Hill, 1 Bradf.Surr. (N.Y.) 


Partial or limited probate generally 
see supra § 626. 


49. Separate wills as admissible to 
probate see supra § 614. 


50. In re Davidson’s Estate, 229 N. 
W. 875, 179 Minn, 538. 


51. Whittle v. Roper, 141 S.E. 753, 
149 Va. 896. 


52. Whittle v. Roper, supra. 


53. McDermott’s Succession, 64 So. 
136, 184 La. 348. 


54. Caulfield v. Sullivan, 85 N.Y. 
ep 12 N.Y.Wkly.Dig. 442 [att 21 Hun 
2277; In re Mayer, 144 N.Y.S. 439. 


[a] Thus, where a French will is 
offered for probate, it must be trans- 
lated into English before decree of 


probate. In re Mayer’s Will, 144 N. 
Y.S. 488 
55. Signing of sede mont generally 


see Judgments § 15 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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will to probate,®® nor, if signed, is it necessary that 
the title of his office be affixed to his name.*? 


[§ 953] b. Form and Contents in General.®* Al- 
though the probate of a will is a judicial act,®® un- 
less a particular form is prescribed by statute a for- 
mal judgment or decree admitting the will to probate 
is not necessary ;°° it is sufficient if the fact of ju- 
dicial approval can be gathered from the record.°! 
However, it is not sufficient, to constitute probate, 
merely to record the will®? or recite the evidence in 
the record.** Ordinarily, the judgment or decree 
should simply establish or reject the will;** but the 
court may make such other orders as may be neces- 
sary to protect the rights of the parties,®® and, es- 
pecially where the parties opposed in interest are 
present or represented, may grant. any relief con- 
sistent with the facts proved or admitted and which 
the justice of the case demands®® or direct the pay- 
ment of a claim for services performed for the bene- 
fit of the estate.%7 


Recitals. Ordinarily a judgment, order, or decree 
admitting a will to probate need contain only the 
matters ordered or adjudged,*® and need not recite 


56. Peer v. Plant, 96 N.W. 348, 1 
Neb. (Unoff.) aad Hillyer v. Schenck, 


[a] 
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Tllustration.—An order of pro- 75. 
bate which directs that the personal 76 
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the existence of facts, or the performance of acts, 
upon which the jurisdiction of the court must rest®® 
or recite all the facts upon which the court acted." 
But a statutory provision that the decree must state 
whether the probate was or was not contested is 
mandatory and must be complied with,’+ and such 
a statement in the decree becomes a part thereof and 
is not a mere recital.?? 


As consisting of separate papers. Where the pro- 
bate court makes and files findings and conclusions 
and subsequently makes and files a separate docu- 
ment purporting to be the judgment, the so-called 
judgment should be regarded as a completion or 
amendment of the previous document containing the 
findings, and both documents taken together consti- 
tute the final decree.*? 


[§ 954] c. Where Trial by Jury; Conformity to 
Verdict.’* Although issues are submitted to a jury 
in the probate proceeding,’® the probate judge alone 
can make the decree of probate,‘® and ordinarily his 
judgment is necessary to establish conclusively the 
fact tried,‘? although it should follow, and be in ac- 
cord with, the verdict’® or findings by the jury,7® 


See supra §§ 836-864. 
In re Kennedy’s Will, 174 N.Y. 


15 N.J.Eq. 501 


57. Dobke v. Munro, 1 Redf.Surr. 
(N.Y.) 486, 15 Abb.Pr. 3638. 


58. Form of: 

Decree in equity generally see Equity 
§§ 838-844. 

Judgment generally see Judgments §§ 
118-153. 
59. See supra § 598. 


60. Ala.—Kirby v. Kirby’s Adm’r, 
40 Ala. 492. 


Cal.—In re Warfield’s Will, 22 Cal. 
51, 83 Am.D. 49. 


Ga.—Hansell v. Bryan, 19 Ga. 167. 


Ill. Keister vy. Keister, 52 N.E. 946, 
178 Ill. 103. 


Iowa.—Latham v. Latham, 30 Iowa 
294. 


Md.—Decker v. Fahrenholtz, 68 A. 
1048, 72 A. 339, 107 Md. 515. 


Miss.—Fotheree v. Lawrence, 30 
Miss. 


Mo.—Jourden v. Meier, 31 Mo. 40. 


[a] Wuncupative will—A decree 
of the probate court, in these words: 
“The nuncupative will of W. K., de- 
ceased, having been duly proved by 
the,oaths Of... Bo GAs Pe B. and J: 
WwW. W., ‘the subscribing witnesses 
thereto, the same is adjudged and de- 
creed to be filed and recorded,” is a 
sufficient and valid probate of the 
will, if it be a will. Kirby v. Kirby’s 
Adm’r, 40 Ala. 492. 


61. In re Warfield’s Will, 22 Cal. 
51, 83 Am.D. 49; Marcy v. Marcy, 6 
Metc. (Mass.) 360; Wilt v. Cutler, 38 
Mich. 189. 


Record generally see infra §§ 957, 
958. 


62. Barnard v. Bateman, 76 Mo. 
414. 

63. Tucker v. Starks, Brayt. (Vt.) 
99. 

64. In re Benton’s Estate, 63 P. 


775, 131 Cal. 472; Inre Spiegelhalter’ s 
Will, 39 A. 465, "466, LU Deli 53 Jack- 
son v. Hardin, 33 Mo. 175; Harris Vv. 
pete 53 Mo. 90. 


5. In re Middleton’s Will, 34 N. 
w. 193, 72 Iowa 424. 


property bequeathed by a nuncupative 
will shall be held for the use of the 
testator’s widow, and at her death to 
go to another, is not open to the ob- 
jection that “the order covers more 
than the mere probate of the will,” as 
the rights of the parties could have 
been protected in no other way. In 
re Middleton’s Will, 34 N.W. 193, 72 


Iowa 424, 
66. Brook v. Chappell, 34 Wis. 405. 
67. See infra § 1077. 
68. In re Henderson’s Estate, 238 


P. 938, 196 Cal. 623. 


69. Graham v. Graham & Norris, 1 
S.W.(2d) 16, 175 Ark. 530; In re Hen- 
derson’s Estate, 238 P. 938, 196 Cal. 
623. 


[a] Reason for rule.—‘The juris- 
dictional facts must exist, but their 
existence and the finding thereof are 
tO be implied from those matters 
which, under the law, must be by the 
judgment shown to be ordered and 
adjudged.’”’ In re Henderson’s Estate, 
238. P1938, 196 Cal: 623, 637. 


[b] Thus (1) a judgment admit- 
ting a will to probate is not defective 
because it fails to include an express 
finding that at the time deceased exe- 
cuted the will she was over eighteen 
years of age and of sound and dis- 
posing mind. In re Henderson’s Es- 
tate, 238 Pi-938, 196 Cal.’ 6238. (2) An 
order admitting a will to probate is 
not void because it does not contain 
an affirmative statement of all the 
facts necessary to admit the will to 
probate. Graham v. Graham & Nor- 
ris, 1 S.W.(2d) 16, 175 Ark. 530. 


70. 
supra. 


71. 


Graham v. Graham & Nornis, 


In re Hasselbrook’s Hstate, 113 
N.Y-s. 9428 App: Div. 8743) In’ re 
Cronin’s Will, 257 N.Y.S. 496, 143 
Mise. 559 [aff 261 N.Y.S. 936]. 


72. In re Cronin’s Will, supra. 


73. In re Lemery’s Estate, 107 N. 
W. 365, 15 N.D: 312. 


74. Conformity of judgment to 
verdict generally see Judgments §§ 
106-117. 


In action to contest or set aside will 
see infra § 961. 


S. 429, 106 Misc. 216. 


Province of court and jury gener- 
ally see supra §§ 890-923. 


77. Warford v. Colvin, 14 Md. 532; 
Gordon v. Burris, 438 S.W. 642, 141 
Mo. 602. 


Conclusiveness of verdict generally 
see supra § 864 


78. Lanier v. Richardson, 72 Ala. 
134; McReynolds v..:Smith, 86 N.E. 
1009, 172 Ind. 336; Sumwalt v. Sum- 
walt, 52 Md. 338; Pegg v. Warford, 
4 Md. 385; Haynes v. Haynes, 33 Ohio 
St. 598, 31 Am:.R. 579. 


[a] Rule applied.—A motion for a 
judgment sustaining the will on the 
answers to the interrogatories was 
properly overruled, where the an- 
swers found that testator, when the 
will was written by one of defend- 
ants, and when it was signed, did not 
have mind and memory enough to un- 
derstand the contents thereof, the 
ordinary business affairs of life, the 
extent of his estate, etc. McReyn- 
Sear v. Smith, 86 N.E. 1009, 172 Ind. 

36. 


79. In re Benton’s Bstate, 63 P. 
775, 131 Cal.\ 472; Hladky v. Hladky, 
160 P. 992, 99 Kan. 128; In re Mur- 
phy’s Hstate, 116 P. 1004, 43 Mont. 
358, Ann.Cas.1912C 380. 


[a] Illustration.—Findings by the 
jury that the testatrix was enfeebled 
by old age and sickness and partial 
paralysis at the time of the execution 
of the will, but did not act under an 
influence amounting to coercion, and 
understood the business in which she 
was engaged, authorize a judgment 
sustaining the will. Hladky v. Hlad- 
ky, 160 P. 992, 99 Kan. 128. 


[b] If there is no finding on ma- 
terial issue, a judgment denying pro- 
bate will be reversed. In re Benton’s 
Estate, 63 P. 775, 131 Cal. 472. 


[ec] Inconsistency between find- 
ings of want of testamentary capacity 
and of undue influence does not in- 
validate a judgment denying probate 
if either finding be supported by the 
evidence and substantial error was 
not committed affecting it. In re 
Murphy’s Hstate, 116 P. 1004, 43 Mont. 
3538, Ann.Cas.1912C 380. 
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unless the verdict is rendered on an issue which 
should not have been granted.8° Where the court 
has properly nonsuited the contestants on the issue 
of undue influence and directed the jury to return 
a verdict for the proponent on the issue of mental 
capacity, it may base its judgment on such verdict 
and admit the will to probate.’+ 


[§ 955] d. Consent or Agreement of Parties.*? 
The form of a judgment or decree on the compro- 
mise of a will case may be a matter of agreement 
and compromise between the parties sui juris prop- 
erly represented;** but if the form of judgment 
cannot be agreed on because of the absence of inter- 
ested parties it may take the usual form of judgment 
by jury and verdict;8* and, moreover, an issue of 
devisavit vel non cannot be determined by consent 
of the parties, some of whom are infants.*® 


[§ 956] e. Refusal of Probate. The probate 
court, on notice and hearing, may, on proper grounds 
shown, refuse probate of the will.*® It may refuse 
probate where the proponents have refused to intro- 
duce any testimony in compliance with the court to 
make formal proof of execution of the will before 
proceeding with a contest,®? and may refuse to pro- 
bate an altered or mutilated will®® without prejudice 
to the right of any person in interest to make such 
further or other application as the facts may there- 
after warrant.8® <A statute validating the probate 
of wills where minors were not represented by a 
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[§§ 954-958 


guardian ad litem does not apply to an order deny- 
ing probate.®° 


[§ 957] f. Entry and Record®1—(1) Necessity. 
It is generally provided by statute that the orders 
and decrees of the probate court shall be entered in 
the minute book, and the will itself, as probated, re- 
corded in a particular office;9? and, although this 
requirement should ordinarily be complied with,®* it 
is generally regarded as merely directory, and as not 
necessary to the validity of the judgment or decree 
of probate®* or to the rights of the parties under 
the will.°® On the other hand, it has been held that 
the fact that a will is copied into the probate court’s 
minutes does not necessarily import proper probate 
thereof.°® 


[§ 958] (2) Sufficiency. The proper record of 
judgment or decree of probate is the minutes of the 
court ;°* and the record or minutes, which are mere- 
ly the enrollment of the decree, should conform to 
the original decree,®’ and it should regularly appear 
from such minutes or records of the court that the 
will was proved and allowed or disallowed by the 
court.°® The minutes or record is sufficient if it at 
least substantially complies with the statute as to 
the contents of the record,' such as to showing that 
the court had acquired jurisdiction,? that all the 
statutory requirements for the execution and proof 
of a valid will were at least substantially complied 


80. Meyer v. Henderson, 41 A. 1073, 88. See supra § 610. to be ascertained by the records of 
88 Md. 585, 42 A. 241. 89. In re Dryer’s Estate, 257 N.Y. Sou Creasy v. Alverson, 43 
81. In re Burns’ Estate, 1 P.(2d) |S. 257, 143 Misc. 310. : 9 
995, 115 Cal.App. 408. 98. Dobke v. Munro, 


90, 
82. Agreements affecting right to 
oppose probate or contest will see su- 
pra §§ 641-649. 
Approval of agreement by probate 836 
court see supra § 646. 


91. 


Simpson v. Anderson, 137 N. 
E. 88, 305 Ill. 172. 


Entry and record of: 
Decree generally see Equity §§ 835, 


Judgment generally see Judgments 8$§ 


15-Abb: Pre 
363, 1 Redf.Surr. 486. 


99. Fotheree v. Lawrence, 30 Miss. 
416; Morris v. Morris, 27 Miss. 847; 
Smith v. Estes, 72 Mo. 310; Creasy v- 
Alverson, 43 Mo. 13; Sumner y. Rob- 
erts, 13 N.C. 527; Holman v. Riddle, 
8 Ohio St. 384. 


(ENGR AS) 


$3. Harris v. Harris, 99 So. 918, 181-239. 
211 Ala, 144. Probate and record of: 

84. Harris v. Harris, supra. Foreign will see supra §§ 656-665. 

85. Holt y. Ziglar, 74 S.E. 8138,/ Will as conveyance see infra § 1088. 
159 N.C, 272. ; 92. See statutory provisons. ° 
Woe Gn ise towan dO: In te iirk. | 93: Sumner vw Roberts, 13:N.C).527, 
holder’s Estate, 157 N.Y:S. 37, 171 94 McCrea v. Haraszthy, 51 Cal. 


ADpeDiv. Loon Li Mills Surn. 220 ipatt 
149 N.Y.S. 87, 86 Misc. 692, 12 Mills 
Surr. 401]. 

[a] hus, where notice of presen- 
tation of a will for probate was given 
and other proceedings duly had at the 
hearing, the minor beneficiaries be- 
ing represented by their guardian ad 
litem and attorneys, the court had 
jurisdiction to determine the validity 
of the will and refuse probate. In re 
Kempthorne’s Estate, 175 N.W. 857, 
188 Iowa 70. 


{b] Construction as to good faith 
of petitioner.—Where the decree and 
findings of a surrogate denying pro- 
bate of a later will presented by a 
legatee, who claimed under the earli- 
er will providing for forfeiture of gift 
in case of attack, could be construed 
as consistent with good faith on the 
part of the petitioner, they should be. 
In re Kirkholder’s Estate, 157 N.Y.S. 
37, 171 App.Div. 153, 17 Mills Surr. 
22 [aff 149 N.Y.S. 87, 86 Misc. 692, 
12 Mills Surr. 401]. 

87. In re Smith’s Estate, 

89, 176 Cal. 729. 

Order of proof generally see supra 

§§ 882-884. 
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14650 Ryhn vv. Cochran, (eblackt. 
(Ind.) 417; Holliday v. Ward, 19 Pa. 
485, 57 Am.D. 671; State v. Thurston 


County, (Super. ‘Ct, 100 Pa 198s ba 
Wash. 149. 
[a] Thus a statute requiring that 


the testimony of the subscribing wit- 
ness to a will be filed with the order 
admitting the will to probate, is direc- 
tory, and it is sufficient if the testi- 
mony is Subsequently reduced to writ- 
ing and filed. In re Seiler’s Estate, 
LOM ALS Spline tooo. leno Galahad. 


[b] Foreign will.—An objection 
that a foreign will had never been 
admitted to probate is not sustained 
by proof that, although the will was 
probated, the order had never been 
entered. State v. Superior Court of 
Thurston County, 100 P. 198, 52 Wash. 
149. 


95. See infra §§ 1088, 1097. 
96. Croom v. Little, (Tex.Civ.App.) 
42 S.W.(2d) 490. 


97. In re Parsons’ 
570, 159 Cal. 425; 
43 Mo. 138. 

[al Best evidence of probate is 
the order of the court, and it is only 


Estate, 114 P. 
Creasy v. Alverson, 


[a] Tlustration.—An order of a 
eourt of probate which recites that 
the will was presented to the court 
for probate, and the subscribing wit- 
nesses were sworn and examined in 
open court, and their testimony was 
reduced to writing and filed by order 
of the court, and that thereupon the 
court ordered the will to be filed and 
admitted to record, is sufficient evi- 
dence that the will was proved in ac- 
cordance with law, and ordered to be 


recorded. Holman v. Riddle, 8 Ohio 
St. 384. 
[b] Confirmation, appropriately 


evidenced by an order to that effect, 
is necessary to probate. Smith v. Es- 
tes, 72 Mo. 310. 


1. Reese v. Nolan, 13 So. 677, 99 
Ala. 203; In re Warfield’s Will, 22 Cal. 
51, 83 Am.D. 49. 


2. In re Twombley’s Estate, 52 P. 
ae 120 Cal. 350, 3 Prob.Rep.Ann. 
371. 


[a]. Record held sufficient.—The 
record of the proceedings for the pro- 
bate of a will showing the petition for 
probate stating the necessary juris- 
dictional facts, the order for hearing, 
and directing notice thereof to be giv- 
en by publication, the fact of publica- 
tion, the hearing of the application 
for probate, and the granting of the 
order admitting the will to probate, 
sufficiently shows that the court ac- 
quired jurisdiction. In re Twombley’s. 
Estate, 52 P. 815, 120 Cal. 350. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 958-959] 


with,® and that the court had judicially approved the 
will.t But, unless otherwise directed by statute, 
when such facts appear from the minute book or rec- 
ord it is immaterial that no formal order, judgment, 
or decree is entered of record,’ for although, as a 
general proposition, a judgment of probate ean be 
shown only by the record of the court,® all proceed- 
ings in the probate court. being in harmony with, and 
in execution of, a will, and everything required 
done, except entry of formal judgment, such pro- 
ceedings will be treated as such formal entry.7? Un- 
less required by statute, proofs taken form no part 
of the judgment roll or record proper,*® and, where 
the decree finds specific facts as proved, it is not 
necessary to preserve the evidence by a certificate 
of evidenee;® nor is it necessary that the entry 
of probate shall contain a specific finding of each 
of the elements of proof in making’ probate, where 
the proof itself is entered of record.!® Mere cler- 
ical errors are immaterial.1 

Entry nunc pro tunc; amendment.'? An omission 
to record or error in the entry or record may be cor- 
rected nune pro tune at any time, on discovery there- 
of.1?. Where the party presenting the will for pro- 
bate dies after the hearing thereon but before the 
entry of the decree, the court may enter the decree, 


3. Ky.—-Feltman v. Butts, 8 Bush 


115. 20 Neb. 260. 
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Neb.—Kirk v. Bowling, 29 N.W. 928, 
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nune pro tune, dating back to a day subsequent to 
the hearing and prior to the date of such death;*+ 
and if the court, in ignorance of such death, has al- 
already entered its decree, it may, when informed of 
the death, amend the record so that the judgment 
would speak as of date prior to such death.t® 


Signature. The record need not be signed+® un- 
less it is so required by statute, and even then it is 
held that the statute is merely directory.!7 


[§ 959] g. Certificate of Probate. A certificate 
of probate granted by the clerk of the court is not 
conclusive either for or against the admission of the 
will to probate;*8 and without an order of contirma- 
tion by the court it does not constitute sufficient evi- 
dence that the will has been so admitted.t® But 
when the will is recorded as required by law, with 
the proof of its execution indorsed upon it and cer- 
tified by the clerk, it may be inferred that the order 
of the court admitting the will to probate has been 
made, although no certificate of such fact is attached 
to the copy produced in evidence.?® Although the 
statute provides that a will with a certificate of 
proof indorsed thereon, or attached thereto, may be 
read in evidence without further proof, such certifi- 
cate is not essential to the validity of the probate ;?? 


testatrix as Mary Baker, but the will 
and the proof made a part of the 
record identifies the will as that of 


Neb.—Kirk v. Bowling, 29 N.W. 928, 
20 Neb. 260. 


N.C.—Table Rock Lumber Co. v. 
Branch, 73 S.E. 164, 158 N.C. 251. 


2 Ohio 
546, 27 


Ohio.—Barr vy. Closterman, 
Cie. 267.) l= Ohio Cir: Dec: 
Wkly.L.Bul. 392. 


Tenn.—Grier v. Canada, 
OOFe 9) Tenta.al 7: 


[a] Subscription of witnesses.— 
(1) An entry of record that after an 
issue of devisavit vel non, ‘‘the ex- 
ecutor, H., offered for probate the will 
of” testator, ‘‘which was duly proven 
by the oath of P. and C., the subscrib- 
ing witnesses thereto, according to 
law, and the said H. took the sundry 
oaths as executor, and letters testa- 
mentary issued,” authorizes an infer- 
ence that the subscribing witnesses 
named actually subscribed as wit- 
nesses in testator’s presence, es- 
pecially since, under the statute, it 
was necessary that they subscribe in 
his presence in order to be subscribing 
witnesses. Table Rock Lumber Co. v. 
Branch, 73 S.E. 164, 158 N.C. 251. (2) 
A probate reciting that the two sub- 
scribing witnesses to the will testified 
that the testator especially called 
them to witness the paper as his last 
will, and that at the time he was of 
sound mind, is not defective as failing 
to show that the witnesses attested 
the will in the presence of the testa- 
tor. Sanders v. Guille, (Tenn.Ch.A.) 
BYE ie ess 


{[b] Handwriting.—Probate record 
of a holographic will must show that 
the handwriting of the testator was 
generally known by his acquaintances 
and that three credible witnesses 
proved that the writing and every 
part of it was in his hand. Grier v. 
Canada, 107 S.W. 970, 119 Tenn. 17. 


4 U.S.—McClaskey v. Barr, 47 F. 
154 [aff 54H. 781) (rev on (other 
grounds 70 F.. 529, 17 C.C.A. 251, cert 
den 16°S;Ct, 1201, 163° U.S: 685,41 L: 
Ed. 315)]. 


Cal.—In re Warfield’s Will, 22 Cal. 
51, 83 Am.D. 49. 


107 S.W. 


NC Marshall v. Fisher, 46 N.C. 
nl 


Tenn.—Wright v. Mongle, 10 Lea 
38. 


[a] Where record of will has been 
ordered, and every act done except 
the writing of the record, the instru- 
ment will be considered as recorded. 
McClaskey v. Barr, 47 F. 154 [aff 54 
HU ny Siam TevaiOe am co; mele ne Amal, 
cert den 16 S.Ct. 1201, 163 U.S. 685, 
41 L.Ed. 315]. 


5. In re Parsons’ Estate, 114 P. 
570, 159 Cal. 425; In re Austin’s Es- 
tate, 256 Ill.App. 236 [rev on other 
grounds 175 N.E. 554, 343 Ill. 406]. 


fa] Filing of order signed by 
judge is not an essential or necessary 
part of the making of an order ad- 


mitting a will to probate. In re Par- 
sons’ Estate, 114 P. 570, 159 Cal. 425. 


6 Hellman Commercial Trust & 
Savings Bank v. Looney, 197 S.W. 144, 
271 Mo. 545. 


7. Hellman Commercial Trust & 
Sav. Bank v. Looney, supra; Rothwell 
vy. Jamison, 49 S.W. 503, 147 Mo. 601; 
Creasy v. Alverson, 43 Mo. 13. 


& In re Hart’s) Estate, 233 P. 227, 
106 Okl. 180. 


9. Chandler v. Fisher, 
510, 285 Ill. 57. 


10. Baker v. Cravens, 49 N.E. 1054, 
150 Ind. 199. 


fa] Thus a statutory requirement 
that the proof of a will allowed shall 
be entered of record does not make it 
necessary for the judgment or decree 
to contain a finding of the elements of 
proof, such as sanity, age, place of 
death, etc., and that the will was pre- 
sented for probate by an interested 
party. Baker v. Cravens, 49 N.E. 1054, 
150 Ind. 199. 


11. Brack v. Boyd, 66 N.E. 1073, 
202 Ill. 440; Baker v. Cravens, 49 
N.B. 1054, 150 Ind. 199. 


[a] Illustration.—Where the pro- 
bate order book containing the record 
of the probate of a will refers to the 


120 N.E. 


Martha V. Baker, and discloses the 
error of the clerk in making the 
entry, such error will not defeat the 
probate thereof, nor cast a cloud on 
the title to the real estate devised. 
Baker v. Cravens, 49 N.E. 1054, 150 
Ind. 199. 


12. Nunc pro tunc entry of: 
Decree -generally see Equity § 836. 


Judgment generally see Judgments 
§§ 204-222. 


13. Farris v. Burchard, 171 S.W. 
361, 262 Mo. 334; Dobke v. Munro. 1 
Redf.Surr. (N.Y.) 486, 15 Abb.Pr. 363. 


[a] Thus, where it clearly appears 
that the will was properly proved, 
formal entry of judgment of probate 
might be made forty years thereafter, 
the will having remained in proper 
custody, although never recorded. 
Farris v. Burchard, 171 S.W. 361, 262 
Mo. 334. 


14. Hennessy v. Denihan, 149 A. 
250, 110 Conn. 646. 


15. Hennessy v. Denihan, supra. 


16. Dobke v. Munro, 15 Abb.Pr. 
363, 1 Redf.Surr. (N.Y.) 486. 


17. McCrea v. Haraszthy, 
146. 


[a] Thus a statute requiring the 
orders and decrees of the probate 
court to be entered at length in the 
minute book and to be signed by the 
judge is directory merely, as it is en- 
tirely silent as to the consequences 
resulting from a failure of the judge 
so to sign. McCrea v. Haraszthy, 51 
Cal. 146. 


18. Creasy v. Alverson, 438 Mo. 13; 
Sumner v. Roberts, 13 N.C. 527. 


[a] Certificate of probate indorsed 
on the will and signed by the deputy 
clerk is not alone sufficient evidence 
that the will was probated. Sumner 
Vs, Roberts; 13 N.C. 9527: 


19. Creasy v. Alverson, 43 Mo. 13. 
20. Creasy v. Alverson, supra. 


21. Roberts v. Flanagan, 32 N.W. 
5638, 21 Neb. 503. 


51 Cal. 
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and a statute requiring the court to make a certifi- 
cate of facts found and cause them to be attached 
to the will applies only where there is a contest of 
the probate and not in a proceeding for probate.?? 
Where the original will and codicil are written on 
the same sheet of paper, to which is attached the 
certificate of the probate judge, certifying that the 
judge had examined the instrument, and had heard 
the evidence of the subscribing witnesses, and ad- 
judged the same to be the will of the testator, it 
shows that the court has probated both.** 


[§ 960] 2. As to Probate or Establishment of Lost 
or Destroyed Will.24 The form of probate of a lost 
or destroyed will, the contents of which are proved, 
is that it is established until a more authentic copy 
can be produced.?®> Where, by statute, an action to 
establish a lost or destroyed will is brought i in anoth- 
er than the probate court,?° after establishing the 
will the matter must be remitted to the probate court 
for record and issuance of letters.27 But the judg- 
ment should be merely for dismissal, and not for de- 
fendant on the merits, where the evidence is not only 
insufficient to establish the lost will but insufficient 
for affirmative findings of nonexecution and nonexist- 
ence.?§ 


[§ 961] 3. In Action or Proceeding To Contest or 
Set Aside Will.2® Where, in an action to contest or 
set aside a will, the only issue is devisavit vel non,®° 
the court should enter a decree either establishing or 
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rejecting the will;8! and it has been held error, on 
such an issue, to dismiss the proceedings after a trial 
on the merits.?? The decree in such a case ordina- 
rily merely determines the status of the res, and not 
the rights of the parties under the will;?* and a judg- 
ment or decree which holds the whole will invalid as 
to certain heirs or legatees and valid as to others is 
erroneous,** and therefore a decree upholding the 
will is not subject to attack because one of the bene- 
ficiaries withdrew his answer and suffered a decree 


‘pro confesso.?> 


Conformity to verdict.2*® In those jurisdictions 
in which the verdict of a jury is binding on the 
court,** although the court may set aside the verdict 
if it is against the weight of the evidence,** it can- 
not render a decree based on its own conclusions ;?° 
and it has been held that the record entry of the ver- 
dict is the probate and is sufficient without a judg- 
ment,? and if the judgment so declares, it should 
dir ect the remission of the transcript to the probate 
court to be recorded and filed and other proceedings 
had thereon.41 In eases in which the issues are sent 
to another court for trial by jury*? the clerk of the 
court in which the verdict is rendered has no power 
to enter a judgment thereon.** 


[§ 962] 4. Opening, Revoking, or Vacating*+—a. 
Nature and Form of Remedy—(1) Proceeding in 
Probate Court—(a) Power of Courtin General. Al- 


22. In re Henderson’s Estate, 238 
Py 988, 196) Cal. 623. 


23. McMahan v. Hubbard, 118 S.W. 
481, 217 Mo. 624. 


24. Probate or establishment of 
lost or destroyed will generally see 
supra §§ 651-655. 


25. McBeth v. McBeth, 11 Ala. 596. 
26. See supra § 691. 


27. St. John v. Putnam, 220 N.Y.S. 
141, 128 Misc. 714. 


Issuance of letters generally see 
Executors and Administrators §§ 231- 
235. 


28. Hollender v. Wallace, 167 N.Y. 
S. 824, 180 App.Div. 393 [motion den 
21 NE. 872, 224 N.Y. 602, and .aft 
125 N.E. 919, 227 N.Y. 614 (rearg den 
126 N.E. 910, 227 N.Y. 669)]. 


29. Action to contest probated will 
generally see supra §§ 667-681. 


Judgment or decree in action or pro- 
ceeding to open or vacate probate see 
infra § 989. 


30. See supra § 670. 


31. Kay v. Elston, 87 So. 525, 205 
Ala. 307; Jackson vy. Hardin, 83 Mo. 
175; Harris v. Hays, 53 Mo. 90. 


32. Jackson v. Hardin, 83 Mo. 175. 


Withdrawal, dismissal, or voluntary 
nonsuit see supra §§ 833-835. 


33. Kay v. Elston, 87 So. 525, 205 
Ala. 307; Succession of Percival, 68 So. 
409, 137 La. 203. 


[a] hus, in a judgment, rejecting 
a demand to annul a will, the court 
could not annul stipulations thereof 
where there was no issue between 
defendants as to the rights of defend- 
ant beneficiaries or obligations of de- 
fendant legatee. Succession of Per- 
cival, 68 So. 409, 137 La. 203. 


34. Brennen v. Ellis, 


55 So. 306, 


173 Ala. 718; McCann v. Ellis, 55 So. 
303, 172 Ala. 60; In re Lavinburg’s 
Hstate, 119 P. 915, 161 Cal. 536; Crok- 
er v. Williamson, 102 N.E. 588, 208 N. 
Y. 480 [reare den 103 N.E. 1123, 209 
INT Yo 5.9 11 


[a] In Dlinois, however, on a bill 
to contest a will, under Statute of 
Wills § 7, brought within one year 
after the contestant had become of 
age, but more than one year-after the 
probate of the will, a decree adjudg- 
ing the will void in its entirety, in- 
stead of limiting the effect of the de- 
cree to the interest of contestant, is 
erroneous. Lewark v. Dodd, 123 N.E. 
260, 288 Ill. 80. 


35. Kay v. Elston, 87 So. 525, 205 
Ala. 307. 
[a] Thus, where a will is contest- 


ed on grounds of mental incapacity 
and undue influence, the issue is dev- 
isavit vel non, and a decree uphold- 
ing the will is not open to attack be- 
cause one of the beneficiaries with- 
drew his answer and suffered decree 
pro confesso, for the decree does not 
purport to determine the rights of the 
parties, and it appears that evidence 
of the acts of such beneficiary who 
was charged with using undue in- 
fluence was admitted. Kay v. Elston, 
87 So, 525, 205 Ala. 307. 


36. Conformity of judgment or de- 
cree to verdict and findings generally 
aoe Bouity §§ 735, 736; Judgments §§ 
106-— . 


In probate proceeding see supra § 
54. 


37. See supra § 864. 
38. See supra § 944. 


39. Davis v. Upson, 
209 Ill. 206. 


40. Gordon vy. Burris, 43 S.W. 642, 
141 Mo. 602; Bryan v. Moring, 94 N. 
C. 687. But see McMasters v. Blair, 
31 Pa. 467 (holding that, where a 


70 N.E. 602, 


verdict is found by the jury on an is- 
Sue devisavit vel non, judgment is to 
be entered thereon, as in other cases). 


[a] It is verdict which establishes 
or rejects will where the will is con- 
tested on the ground of mental in- 
capacity, and the case is submitted to 
the jury pursuant to statute. Bens- 
berg v. Washington University, 158 S. 
W. 330, 251 Mo. 641. 


Conclusiveness of verdict generally 
see supra § 864. 


41. Bryan v. Moring, 94 N.C. 687. 

42. See supra § 860. 

43. Mitchell v. Slye, 111 A. 814, 137 
Md. 89. 


[a] Thus, on a contest of a will, 
the clerk of the circuit court in enter- 
ing up judgment on the verdict of the 
jury acted without legal power or au- 
thority, and the judgment was a mere 
nullity, the practice in such cases be- 
ing for the verdict and the costs in 
the trial court to be certified to the 
orphans’ court, from which the issues 
were sent, and not to enter any judg- 
ment on the verdict in the trial court. 
Aiiehell v. Slye, 111 A. 814, 1387 Md. 


44, Cross references: 
Conclusiveness of: 
erouets generally see infra §§ 1092— 


Revocation of probate see infra § 
962 et seq. 


Contest of probated will see supra §§ 
667-681 


New tela see supra §§ 949-951. 
Opening or vacating: 
Dae generally see Equity §§ 871- 


Judgment: 
General, see Judgments §§ 484— 


Or order of probate court general- 
ly see Courts § 440. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee 


§ 962] 


though there is some authority to the contrary,*® by 
the great weight of authority a probate or other 
court*® which has admitted a will to probate has 
power, either inherently or by virtue of statute,‘7 
on proper grounds,*® and a proper application or 
petition*® on direct proceedings for that purpose,*® 
and within a proper time,°! to open or vacate and re- 
voke the probate judgment or decree,®? including a 
judgment or decree refusing probate 


45. See infra this note. 


[a] In New Jersey (1) when a sur- 
rogate grants probate of a will, his 
power is exhausted, and he cannot 
open or vacate his decree for any 
cause. Mellor v. Kaighn, 99 A. 207, 89 
N.J.Law 543 [aff (Sup.) 96 A. 1015]. 
(2) But it has been held that, where 
a will was admitted to probate thir- 
teen years after the testator’s death, 
on mere formal proof, without con- 
test, the ordinary on a subsequent 
contest could revoke the probate and 
require full proof. Gordon v. Old, 30 
A195 52) N.J.Bq. 31-7. 


46. Jurisdiction of probate pro- 
ceedings see supra §§ 685-690. 


47. See statutory provisions; and 


- eases infra this note. 


[a] In New York (1) for example, 
the statute gives a surrogate power 
“to open, vacate, modify, or set aside 
F . a decree or order of his court 
ave We in the same manner as a court 
of record and of general jurisdiction 
exercises the same powers.” Code 
Cive, Proc. §-- 2490. See Bailey v. 
Stewart, 2 Redf.Surr. (N.Y.) 212, 225 
laff 14 Hun 3] (construing provision 
io same effect in the act of 1870). (2) 
And, although all the parties had not 
then been served, an action to revoke 
probate of a will, brought under Code 
Civ. Proc. § 2653a, was not affected 
by the repeal of that section by L. 
(1914) ec 443, the action being saved 
by the new section of the Surrogate’s 
Gode--> (Code Civev Prod) $2771). 
Raught’ v. Weed, 155 N.Y.S. 1053, 170 
App.Div. 188, 15 Mills Surr. 523. (3) 
Where the statute provides that a 
surrogate has power to open, vacate, 
or set aside a decree or former order 
of his court for fraud, newly-discov- 
ered evidence, or other sufficient 
cause, and that this power must be 
exercised only in a like case, and in 
the same manner, aS a court of gen- 
eral jurisdiction exercises the same 
power, an application to set aside a 
decree probating a will of “personal 
and real property” must be made un- 
der such statute and not under anoth- 
er statute which provides for setting 
aside a decree probating a will of 
“personal property.” In re Hamil- 
ton’s Will, 2 N.Y.S. 73, 2 Conn.Surr. 
268 (under Code Civ. Proc. §§ 2481 
subd 6 and 2647). 


48. See infra §§ 970-974. 
49. See infra §$ 980, 981. 


50. Jordan v. Thorp, 137 So. 667, 
223 Ala. 619. 


Nature and scope of proceeding gen- 
erally see infra § 967. 

51. See infra §§ 977, 978. 

52. U.S.—Anonymous  v. 
man, 48 #.(2d) 571. 


Ala.—Sowell v. Sowell’s Adm’r, 40 
Ala. 243; Roy v. Segrist, 19 Ala. 810; 
Hill’s Heirs v. Hill’s Ex’rs, 6 Ala. 166. 


Cal.—Bacigalupo v. San Francisco 
Super. Ct., 40 P. 1055, 108 Cal. 92. 


Colo.—Glenn vy. Mitchell, 207 P. 84, 


Trenk- 


;°° and this pow- 
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risdictions such 


court.°> 


71 Colo. 394. 


Conn.—Appeal of Murdoch, 72 A. 
290, 81 Conn. 681, 129 Am.S.R. 231. 


Ga.—Tudor v. James, 53 Ga. 302. 
aero es Estate, 25 Hawaii 


Ill.— Simpson v. Simpson, 112 N.E. 
276, 273 Ill. 90; Wright v. Simpson, 65 
N.E. 628, 200 Ill. 56. 


Ind.—Ahearn v. Burk, 99 N.E. 1004, 
179 Ind. 179. 


Towa.—McGovern v. McGovern, 186 
N.W. 60, 192 Iowa 1196. 


Me.—Merrill Trust Co. v. Hartford, 
72 A. 745, 104 Me. 566, 129 Am.S.R. 
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Mass.—Lovell v. Lovell, 176 N.E. 
210, 276 Mass. 10; Goss v. Donnell, 
161 N.E. 896, 263 Mass. 521; Waters 
v. Stickney, 12 Allen 1, 90 Am.D. 122. 


Minn.—In re lLarson’s Estate, 73 
N.W. 966, 71 Minn. 250. 


Miss.—Garner y. Lansford, 20 Miss. 
558; Hamberlin v. Terry, Sm.&M.Ch. 
589 [aff 8 Miss. 143]. 


Mont.—In re Charlebois’ Estate, 12 
PR. 775; 6 Mont. 373. 


Neb.—In re Kelly’s Estate, 172 N. 
W. 758, 175-N.W. 6538, 103 Neb. 513. 


N.Y.—Matter of Miller, 59 N.Y.S. 
978, 28 Misc. 378, 1 Mills Surr. 192; 
Brick’s Estate, 15 Abb.Pr. 12; Bailey 
v. Stewart, 2 Redf.Surr. 212 [aff 14 
Hun 3]; Campbell v. Logan, 2 Bradf. 
Surr. 90. 


N.C.—In re Meadows’ Will, 116 S.E. 
257, 185 N.C. 99; Edwards v. Edwards, 


25 N.C. 82; Dickenson y. Stewart’s 
Foxay 5) INeC.7) 9:9). 
Ohio.—Petitt v. Marton, 176 N.E. 


494, 38 Ohio App. 348 [aff 177 N.E. 591, 
124 Ohio St. 241]. 


Pa.—In re Fleming’s Estate, 109 A. 
265, 265 Pa. 399; Hambleton v. Yocum, 
108 Pa. 304; Cranmer’s Estate, 3 Pa. 
Dist.&Co. 369. 


Philippine.—In re Johnson’s Estate, 
39 Philippine 156. 


R.I.—Rockwell v. Holden, 47 A. 543, 
22 R.I. 244; Bowen v. Johnson, 5 R.I. 
112, 73 Am.D. 49. 


Vt.—Hotchkiss v. Ladd’s Estate, 19 
A. 6388, 62 Vt.'209. 


Wis.—In re Fisher, 15 Wis. 511; 
Brunson v. Burnett, 2 Pinn. 185, 1 


| Chandl. 136. 


“While courts of equity, as a gen- 
eral rule, have exclusive jurisdiction 
to annul judgments at law as well as 
their own decrees because of fraud or 
mistake, the court having general ju- 
risdiction to ascertain whether there 
is a will, and, if so, what the will is, 
is considered the appropriate tribunal 
in matters of this sort.” Jordan y. 
Harp, 137 So. 667, 223 Ala. 619, 620. 


[a] County court, acting as a court 
of probate, may revoke the probate of 
a will on proper grounds. Glenn vy. 


[68 C.J.] 1137 


er has been held to exist although the probate decree 
has been affirmed by a higher court.°* 


In some ju- 
power in the court admitting the 


will to probate is deemed to vest exclusively in such 
This power of revocation or vacation of 
the probate decree is exercisable not only as to the 
probate of wills generally, but also as to the probate 
judgment or decree of a nuncupative will,®® a will 
probated in common form®’ or without opposition or 


Mitchell, 207 P. 84, 71 Colo. 394. 


[b] In Bngland the ecclesiastical 
courts frequently exercised the power 
to set aside for various causes decrees 
probating wills. Hayle v. Hasted, 1 
Curt.Eccl. 236, 163 Reprint 80; Har- 
rison v. Mitchell, Fitzg. 303, 94 Re- 
print. 767, Str. 911, 93 Reprint 936; 
Noell v. Wells, 1 Lev. 235, 83 Reprint 
385, 1 Sid. 359, 82 Reprint 1156; Nicol 
v. Askew, 2 Moore P.C. 88, 12 Reprint 
936; Matter of Napier, 1 Phillim. 83, 
161 Reprint 921; Ridgway v. Abing- 
ton, 3 Swab.&Tr. 8, 164 Renrint 1172; 
Allen v. Dundas, 3 T.R. 125, 100 Re- 
print 490. See Waters v. Stickney, 12 
Allen (Mass.) 1, 90 Am.D. 122; Ward 
v. Vickers, 3 N.C. 164 (both cases 
stating the English rule). 


Power of probate court to open or 
vacate judgment or decree generally 
see Courts § 440. 


53. Beck v. Lash, 136 N.E. 475, 303 
Ill. 549; Simpson v. Simpson, 112 N. 
BE. 276, 273 Ill. 90; Burnett v. Milnes, 


46 N.E. 464, 148 Ind. 230; In re 
Zachary’s Estate, 145 N.W. 883, 165 
Iowa 309. And see cases passim supra 


infra §§ 963-968. 


54. Evans v. Trimble, 152 N.Y.S. 
333, 88 Misc. 667, 13 Mills Surr. 449 
[rev on other grounds 155 N.Y.S. 25, 
169 App.Div. 363, 15 Mills Surr. 449 
(appeal dism 112 N.E. 1058, 217 N.Y. 
Ode). 


[a] Thus, in an action to vacate 
a decree admitting a will to probate 
and secure an adjudication that a 
later will was the last will of de- 
ceased, the court was not precluded, 
by the fact that the decree attacked 
has been affirmed by the appellate di- 
vision, from rendering judgment for 
plaintiff, with direction that the lat- 
er will be admitted to probate. Ev- 
ans. v.Trimble, 152, N-Y.S. 3387"88 
Mise. 667, 13 Mills Surr. 449 [rev on 
other grounds 155 N.Y.S. 25, 169 App. 
Div. 363, 15 Mills Surr. 449 (appeal 
dism 112 N.H. 1058, 217 N.Y. 701)]. 


55. Anonymous v. Trenkman, 48 
F.(2d) 571 (New York); Langdon v. 
Blackburn, 41 P. 814, 109 Cal. 19; 
Tudor v. James, 53 Ga. 302; Paxton 
v. Brogan, 12 N.Y.S. 5638, 58 Hun 610, 
26 Abb.N.Cas. 389. 


[a] In [Illinois a petition to the 
county or probate court to set aside 
an order for the probate of a will, 
and a bill in the circuit court to con- 
test the validity of the same will, may 
be prosecuted concurrently. Wright 
v. Simpson, 65 N.H. 628, 200 Ill. 56. 


56. Lansford, 20 Miss. 
558. 


57. Shimshak v. Cox, 116 So. 714, 
166 La. 102; Wall v. Wall, 30 Miss. 
91, 64 Am.D. 147; In re Meadows’ 
Will, 116 S.E. 257, 185 N.C. 99; In re 
Johnson’s Will, 109 S.E. 378, 182 N. 
C. 522; Holt v. Ziglar, 74 S.E. 813, 159 
N.C. 272; Cornwell v. Cornwell, 11 
Humphr. (Tenn.) 485. 


Probate in common form general. 
ly see supra § 624. 


this section; 


Garner v. 


1138 [68 C.J.] 


contest,°8 and a foreign will.5® 


Blank decree. Where the probate judge merely 
signs a blank form of decree allowing the will, and 
no final decree is entered, the court may reopen the 
case on the main issue and grant a rehearing on pe- 
tition to establish the will or on any matter involved 
in the allowance or disallowance of the petition.®® 


{§ 963] (b) Extent and Limitation of Power— 
aa. In General. The power of a probate court to 
set aside the probate decree is similar to that of 
a court of equity to grant relief against. a judgment 
or decree for fraud or mistake;®! but it 1s subject 
to such limitations as may be imposed by statute,®” 
such as with regard to the proceeding being institut- 
ed within a specified time.®* Subject to statutory 
limitations; the court may revoke the probate of a 
supposed will and admit the true will to probate ;°* 
and it has been held that a probate judge may revoke 
the probate of a will allowed by his predecessor in 
office.°® The court, however, has been held to have 
no power to open or vacate the judgment or decree 
and revoke the probate where the decree of probate 
was made in obedience to a mandate of a higher 
court,®® or in cases, or as to questions, with respect 
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[§§ 962-964 


to which another more appropriate remedy is pro- 
vided by statute,®* such as by appeal.®* 


[§ 964] bb. As Affected by Lapse of Time. A 
probate court has no power to open or vacate its 
judgment or decree of probate after the statutory 
period, limiting either its jurisdiction in the matter 
or the right of a person interested to apply for such 
opening or vacation, has expired;°® nor, unless au- 
thorized by statute, has it such power after the es- 
tate has been duly settled and the property distrib- 
uted pursuant to its provisions,‘® even though the 
decree may have been obtained by fraud.“ 


During or after term. In some jurisdictions a 
distinetion is made as to the power of the probate 
court during and after the term at which the judg- 
ment or decree was entered, it being held that it has 
inherent power to vacate .such judgment or decree 
at the same term at which it is entered,’? as where 
it was obtained irregularly or by misrepresenta- 
tion;’® but that, except as authorized and limited by 
statute,*# it has no authority at a subsequent term 
to set aside a probate judgment or decree made at a 
previous term*® unless such judgment or decree was 


58. See cases infra this note. 


[a] ‘In Maryland (1) under the 
statutes, the orphans’ court has pow- 
er to revoke a probate which has not 
been contested (Price v. Moore, 21 
Md. 366), (2) but not one which has 
been contested (Worthington vy. Git- 
tings, 56 Md. 542). 


Opposition tc probate generally see 
supra §§ 629-640. 


59. Murdoch’s Appeal, 72 A. 290, 
81 Conn. 681, 129 Am.S.R. 231; Me- 
Govern v. McGovern, 186 N.W. 60, 192 
Iowa 1196; Shimshak v. Cox, 116 So. 
714, 166 La. 102. 


[a] Thus a statute making the 
probate of wills, foreign and do- 
mestic, conclusive until set aside by 
the original or appellate proceedings 
in the district court applies to for- 
eign wills admitted to probate in the 
state as well as to domestic wills, 
and they may be set aside in an orig- 
inal proceeding in the court where 
the foreign will was admitted to pro- 
bate. McGovern v. McGovern, 186 N. 
W. 60, 192 Iowa 1196. 


Probate or record of foreign will 
see supra §§ 656-665. 


60. Ambrozewicz v. Lane, (Mass.) 
186 N.E. 51. 


61. Brown’s Estate, 25 Hawaii 70. 


Correction or vacation of decree in 
equity generally see Equity §§ 871- 
936. 

62. Murdoch’s Appeal, 72 A. 290, 
81 Conn. 681, 129 Am.S.R. 231; Hoyt 
v. Hoyt, 20 N.E. 402, 112 N.Y. 493 [aff 
9 NeY:St. 731]; Brick’s’ Hstate, 15 
Abb.Pr. (N.Y.) 12; Pryer v. Clapp, 1 
Dem.Surr. (GN(5N4)) 387; William 
James’ Sons Co. v. Crouch, 79 S.E. 
815, 72 W.Va. 794. 


{a] Ex parte decree.—Under stat- 
utes relating to the probate of for- 
eign wills after public notice, and 
authorizing probate courts to make 
any proper order for notice to non- 
residents, a decree on notice by publi- 
cation is not an “ex parte decree,” 
within a statute authorizing a pro- 
bate court to modify or revoke an ex 
parte decree, before an appeal there- 
from. Appeal of Murdoch, 72 A. 290, 


8? Conn: 681, 129 Am:S.Re 232, 


[b] In Michigan (1) except in pur- 
suance of the statute permitting pro- 
bate courts to modify or set aside 
their orders or decrees within ninety 
days of the rendition of the same 
(Pub. Acts [1905] No. 271; 5 How.St. 
[2d ed] § 12099), a court of probate 
has no jurisdiction to modify or set 
aside its orders or decrees admitting 
wills to probate. In re Butts’ Es- 
tate, 139 N.W. 244, 173 Mich. 504. 
(2) Prior to this statute a probate 
court had no power to vacate an_or- 
der admitting a will to probate. Cor- 
by v. Durfee, 55 N.W. 386, 96 Mich. 


11; Besancon v. Brownson, 39 Mich. 
388. See Wright v. Wright, 44 N.W. 
944, 79 Mich. 527, 533 (where the 


court said: “No court can set a pro- 
bated will aside, or change its provi- 
sions”). 


63. See infra § 978. 
64. Jordan v. Tharp, 137 So. 667, 
223 Ala. 619; Waters v. Stickney, 12 


Allen (Mass.) 1, 90 Am.D. 122; HEyv- 
ans) Vv. Trimble, 152 NayveSw 3334588 
Misc. 667, 13 Mills Surr. 449 [rev on 
other grounds 155 N.Y.S. 25, 169 App. 
Div. 3638, 15 Mills Surr. 449 (appeal 
dism 112 N.B. 1058; 217 N.Y. 701). 


65. Gibson v. Brown, 10 S.C.L. 326. 


Lapse of time as affecting court’s 
jurisdiction generally see infra § 964. 


66. Matter of De Haas’ Will, 24 
psc: 420, 538 N.Y.S. 733, 2 Gibb.Surr. 


[a] Thus, where the surrogate’s 
decree probating a will is simply in 
obedience of the judgment of an ap- 
pellate court, the statute allowing 
him to revoke probate is not applica- 


ble. Matter of De Haas’ Will, 53 N. 
ue 733, 24 Mise. 420, 2 Gibb.Surr. 
543. 

67. In re Middleton, 34 N.W. 193, 


72 Iowa 424 (Code [1873] § 2358). 


68. In re Middleton’s Will, supra; 
Patton v. Sallee, 166 S.W. 1004, 159 
Ky. 285; Matter of Gaffney, 116 App. 
Div. 583, 101 N.Y.S. 882 [aff 189 N.Y. 
503]; In re Kalmowitz’s Estate, 236 
N.Y.S. 223, 134 Mise. 508. 


{a] Thus an order of probate can- 


not_be attacked by motion to set it 
aside for error in the proceedings, but 
the remedy must be sought by orig- 
inal or appellate proceedings, as pro- 
vided by statute. In re Middleton, 34 
ap ae 72 Iowa 424 (Code [1873] 


[b] Decree refusing probate may 
be relieved against by appeal and not 
by a petition to open the decree, ex- 
cept in the case of fraud or mistake. 
Dobke yv. McClaran, 41 Barb. (N.Y.) 
491; Matter of Tilden’s Estate, 66 
N.Y.S: 175, 32 Mise. 118) 1 willis “Surm 
568 [aff 67 N.Y.S. 879, 56 App.Div. 
277]; Munro’s Estate, 15 Abb.Pr. (N. 
Y.) 363; Dobke v. Munro, 1 Redf.Surr. 
(N.Y.) 486, 15 Abb.Pr. 363. 

[ec] Mere irregularity.—The fact 
that an appeal has been taken from 
its decree does not preclude the pro- 
bate court from setting aside the 
decree and revoking the probate for 
irregularity. Bibby v. Myer, 10 Paige 
GNaYD-2205 


Review of probate judgment or de- 
cree generally see infra §§ 991-1066. 


69. See infra § 978. 


70. Delehanty v. Pitkin, 56 A. 881, 
76 Conn. 412 [error dism 26 S.Ct. 748, 
199 U.S. 602, 50 L.Ed. 328]; Grady v. 
Hughes, 31 N.W. 438, 64 Mich. 540. 


71. Delehanty v. Pitkin, 56 A. 881, 
76 Conn. 412 [error dism 26 S.Ct. 748, 
199 U.S. 602, 50 L.Ed. 328]. 


Fraud as ground for revocation 
generally see infra § 971. 


72. Ahearn v. Burk, 99 N.E. 1004, 
179) Ind: 179; 181 [eit Cy.cliy Barneys 
Closterman, 7 Ohio Cir.Ct. 371, 4 Ohio 
Cir.Dec. 641. 


73. Barr v. Closterman, 7 Ohio Cir. 
Ct. 371, 4 Ohio Cir.Dec. 641. 


Ground for opening, revoking, or 
vacating generally see infra §§ 970— 
974. 

74 See statutory provisions. 


Bretncere, limitations see infra § 
978. 


75. McCarty v. McCarty, 8 Bush 
(Ky.) 504; Taylor v. Tibbatts, 13 B. 
Mon. (Ky.) 177. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


-the proof of the will.§® 


- Yocum, 


§§ 964-969] 


void’® or was obtained by fraud or mistake’ or 
without notice to the party seeking to have it set 
aside.7§ 


[§ 965] (c) Discretion of Court, or Matter of 
Right. As a general rule an applicant’® for the 
opening or vacation of a probate decree is not enti- 
tled to have the decree opened as a matter of legal 
right ;*° but the probate court, except to the extent 


that it is controlled by statute,$! in determining 


whether or not to open or vacate its’ probate judg- 
ment or decree, may exercise a sound discretion, ac- 
cording to the cireumstanees and equities of the par- 
ticular case,8? and with a just regard to the inter- 
ests of the respective parties,®* especially after the 
time for making application’+ has expired;8® and 
it may refuse the application where there is anoth- 
er and better remedy open to the petitioner by filing 
allegations against the validity or competency of 
It has been held, however, 
that where the cireumstanees are such that applicant 
has no other adequate remedy to protect his rights 
he is entitled as a matter of right to have the de- 
cree opened.** 


[§ 966] (d) Power of Clerk or Other Court Offi- 
cer. Where the probate powers of a clerk, register 
of wills, or other designated officer ceases with the 
probate of the will,®* such officer has no power to 
revoke the probate of a will allowed by him.®® 


76. McCarty v. McCarty, 8 Bush 
(Ky.) 504. 
Win Jordana. Lharp; 13% So; 667, 


223 Ala. 619; Wright v. Simpson, 65 
N.E. 628, 200 Ill. 56; Hambleton v. 
108 Pa. 304. [ce] 


Fraud as ground for vacating gen- 


WILLS 


modification of a decree admitting a 
foreign will to probate is in the dis- 
eretion of the probate court. 
Murdoch’s Appeal, 72 A. 290, 81 Conn. 90 
681, 129 Am.S.R. 231. r 


Fraudulent statements in pe- 
tition.— (1) Whether probate should 


[68 C.J.] 1139 


[§ 967] (e) Nature and Scope of Proceedings. 
As in the case of a probate proceeding in general,°° 
a proceeding to set aside or revoke probate of a will 
is one in rem®! and is of an equitable nature.®? So, 
also, as in the case of a proceeding to probate a 
will,?? matters of construction are generally not in- 
volved and should not be considered.®* Where the 
proceeding is only on the ground of invalidity of 
the will, the court may consider only the legal, exe- 
eution of the will and whether its probate shall 
stand;®® and, where the proceeding is to revoke pro- 
bate of a will and to probate a destroyed will later 
executed, the court may determine whether decedent 
died intestate, without leaving any last will or tes- 
tament.°®°® 


[§ 968] (£) Revocation of Court’s Own Motion. 
A court which, through error and mistake, orders 
probate of a void instrument should revoke the order 
of its own motion as soon as it learns of the error.9? 


[§ 969] (2) Suit in Equity.°* Except where ju- 
risdiction in equity is given by statute, or by rea- 
son of there being no adequate remedy at law, or by 
exceptional circumstances, a suit in equity ordinarily 
cannot be maintained to vacate or set aside a decree 
of probate.®® But it has been held, under a statute 
authorizing a probate to be set aside by an original 
or appellate proceeding, that a suit in equity may 
be maintained to set aside the probate of a foreign 


controversy to the orphans’ court for 
determination. In re Culbertson’s 
Estate, 152 A. 540, 301 Pa. 438. 


See supra § 597. 


9l.: Martin v. Kine, +72) Ala.) 3545 
In re Sankey’s Estate, 249 P. 517, 199 
Cal. 3891; Thompson vy. Freemén, 


In re 


erally see infra § 971. 


Mistake as ground for vacating gen- 
erally see infra § 970. 


78. Wright v. Simpson, 65 
628, 200 Ill. 56. 


eaack of notice as ground for va- 
cating generally see infra § 972. 


79. Who may apply see infra §§ 
975, 976. 


80. Bailey v. Stewart, 2 Redf.Surr. 
(N.Y.) 212 [aff 14 Hun 3]. And see 
cases infra note 82. 


81. See supra § 963. 


g2. Conn.—In re Murdoch’s Ap- 
peal, 72 A. 290, 81 Conn. 681, 129 Am. 
S.R. 231. 


Mass.—Old Colony Trust Co. v. 
Pepper, 167 N.E. 656, 268 Mass. 467. 


Minn.—In re Butler’s Estate, 237 
N.W. 592, 183 Minn. 591. 


N.Y.—Hoyt v. Hoyt, 20 N.E. 402, 
112 N.Y. 493; Matter of Tilden’s Will, 
GTUNDY.S: S79,.566 App.Div. 2775" In re 
Bray’s Estate, 262 N.Y.S. 375, 146 
Misc. 415; In re Teres’ Will, 250 N. 
Y.S. 620, 140 Misc. 549;,. Bailey v. 
Stewart, 2 Redf.Surr. 212 [aff 14 Hun 
3; 

Wis.—In re Jadin’s Estate, 219 N. 
W. 9538, 196 Wis. 3382. 


[a] Circumstances under which a 
surrogate may vacate a decree or or- 
der admitting a will to probate are 
questions addressed to the court. In 
re Rowley’s Will, 186 N.Y.S. 656, 114 
Misc. 375. 


[b] Foreign will.—Under a stat- 
ute providing that any probate court 
may modify or revoke any ex parte 
decree before an appeal is taken, the 


N.E. 


be set aside for alleged fraudulent 
statement in a petition for probate as 
to residence was discretionary. In re 
Jadin’s Estate, 219 N.W. 953, 196 Wis. 
332. (2) Fraud as ground for va- 
eating probate generally see infra § 
974. 


83. Bailey v. Stewart, 2 Redf.Surr. 
(N.Y.) 212 [aff 14 Hun 3]. 


84. See infra §§ 977, 978. 


85. Becker v. Bochus, 5 Redf.Surr. 
(N.Y.) 488. - 


86. In re Fay’s Will, Tuck.Surr. 
(N.Y.) 405. 


Contest of will generally see supra 
§§ 667-681. 


87. In re Odell’s Estate, 23 N.Y.S. 
143, 1 Misc. 390, 1 Pow.Surr. 408. 


[a] Thus a next of kin of a testa- 
tor, who was not cited in the proceed- 
ing for the probate of the will (as 
proper ground see infra § 972), is en- 
titled as a matter of right to have 
the decree of probate opened for the 
purpose of making him a party, so 
that he may file objections. In re 
Odell’s Estate, 23 N.Y.S. 148, 1 Misc. 
390, 1 Pow.Surr. 408. 


88. See supra § 690. 


89. In re McAndrew’s Wstate, 55 
A. 1040, 206 Pa. 366; In re Beatty’s 
Estate, 45 A. 1057, 193 Pa. 304; Math- 
ews v. Biddell, 8 Pa.Super. 112; Nal- 
linss) List... Loa Dist. 564.129) Pa. Co, 
880. Contra Hoopes’ Hst., 2 Pa.Dist. 
500, 12 Pa.Co. 331. 


[a] Certification to probate court. 
—Objections to the genuineness of a 
probated will may be raised by appli- 
cation to the register of wills to set 
aside the probate who may certify the 


(Fla.) 149 So. 740; Gardiner v. Goert- 
ner, (Fla.) 149 So. 186; Miller v. Fos- 
ter, 13 S.W. 529, 76 Tex. 479. 


92. Brown’s Estate, 25 Hawaii 70; 
Stevens v. Myers, 126 P. 29, 121 P. 
434, 62 Or. 372. 


[a] Thus a statute providing that 
the mode of proceeding in probate 
matters shall be the same as in suits 
in equity applies to proceedings to set 
aside a probate. Stevens v. Myers, 
121 Pi 434, 126 PB: 29, 62 Or: 372. 


93. See supra § 622. 


94. Matter of Wilcox’s Hstate, 106 
N.Y.S. 468, 55 Mise. 170, 6 Mills Surr. 
176; Matter of De Haas’ Will, 53 N. 
Y.S. 733, 24 Mise. 420, 2 Gibb.Surr. 
543; Matter of Ellis’ Will, 4 N.Y.S. 
180, 1 Conn.Surr. 206. 


95. In re Watson’s Will, 
56, tsi Nov. Soiies, SibyeAn SU: 


96. In re Bassett’s Estate, 238 P. 
666, 196 Cal. 576. 


97. Succession of Desina, 65 So. 
556, 1385 La. 402. 


[a] Thus, where a void testament 
was improvidently ordered to be reg- 
istered and executed, the judge 
should revoke the order on his own 
motion when advised that the petition 
for probate admitted the birth of a 
legitimate child posterior to the date 
of the will and nullifying it. Succes- 
sion of Desina, 65 So. 556, 185 La. 402. 


98. Equity jurisdiction as to: 


Administration of decedent’s estate 
see Equity §§ 97-104. 


Contesting or setting aside will gen- 
erally see supra § 692. 


99. See supra § 692. 


30 N.E. 
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will on the ground that the will is invalid as an in- 
strument of title in the state It has also been 
heid that, although equity may not set aside the pro- 
bate order or decree, it may grant appropriate relief 
from such an order or decree upon a showing of 
proper circumstances,” and, accordingly, may declare 

the beneficiary a trustee for those who have been de- 
frauded.* Where the right to sue in equity is given 
by statute* a person interested is not deprived there- 
of by reason of his failure to avail himself of anoth- 
er cumulative remedy.® The remedy of parties who 
eared for the testator during his last years in con- 
sideration for his executing a will in their favor, 
where an earlier will has been probated, is by a suit 
in equity, and not by a proceeding in the probate 
court, to revoke probate of the earlier will and to pro- 
bate the later will in their favor.°® 


[§ 970] b. Grounds for Opening, Vacating, or Re- 
voking—(1) In General. A judgment or decree of 
probate may be set aside and the probate revoked 


WILLS 


[§§ 969-970 


only on sufficient cause or grounds shown,’ which 
involves both the cause why the will should not be 
sustained and why the petitioner did not make a con- 
test at the original hearing,* and the proceeding 
should be based upon facts other than those on which 
the order or decree was originally made,® and, where 
the proceeding is purely statutory, only on grounds 
authorized by statute.1° Subject to these limita- 
tions, a judgment, order, or decree either granting or 
refusing probate may be opened, revoked, or vacat- 
ed on the ground that the court acted without ju- 
risdiction,!! that the adjudication or order had been 
improvidently granted?” or was obtained by fraud or 
collusion,!* or was the result of a mistake,** or that 
the judgment or decree was obtained without notice 
to, or appearance of, necessary interested persons!® 
or without making such persons parties to the pro- 
bate proceeding,'® or without an interested minor 
having a statutory guardian or guardian ad litem 
to represent him in the probate proceeding!? unless 


1. Lynch v. Miller, 6 N.W. 740, 
54 Iowa 516. 
2. Caldwell y. Taylor, (Cal.) 23 


P.(2d) 758. 


3. Caldwell v. Taylor, supra; In 
re Ross’ Estate, 182 P. 752, 180 Cal. 
651; Sohler v. Sohler, 67 P. 282, 135 
Cal. 323, 87 Am.S.R. 98; In re Sny- 
der’s Hstate, 118 A. 609, 274 Pa. 574. 


[a] Rule applied. — Where a 
daughter of the testatrix petitioned to 
set aside the probate of the will on 
the ground of testamentary incapaci- 
ty, and none of the respondents to the 
petition cross-examined the witness- 
es for petitioner nor introduced evi- 
dence in their own behalf, although 
they had denied the incapacity, and 
it appeared that several of the parties 
in interest were minors represented 
by guardians ad litem, and that the 
will contained a separate use, spend- 
thrift trust, and other trusts to sup- 
port remainders for unascertained 
persons, and a charitable bequest to 
a church, it was not error for the 
chancellor of his own motion to ap- 
point a trustee ad litem for the trusts 
created by the purported will and or- 
der a rehearing. In re Snyder’s HEs- 
tate, 118 A. 609, 274 Pa. 574. 


4 See supra § 692. 


5. Harris v. Harris, 93 So. 841, 208 
Ala. 20. 


{a] Thus a devisee is not preclud- 
ed from seeking cancellation by a suit 
in equity of a judgment of a probate 
court denying probate of a will, on 
the ground that it waS procured pur- 
suant to a fraudulent agreement be- 
tween the proponents and the contest- 
ants, by failure to avail himself of 
his remedy of application for a re- 
hearing under the four months’ stat- 
ute, where such remedy is cumulative 
and concurrent, and not exclusive of 
equity jurisdiction. Harris v. Harris, 
93 So. 841, 208 Ala. 20. 


6. In re O’Connell’s Estate, 207 N. 
Y.S. 259, 123 Misc. 955. 


7. -Cobb y. Chase, 55 App.D.C. 231, 
4 W.(2d) 424; McFarland v. McFar- 
land, 85 S.E. 758, 148 Ga. 598; Brown’s 
Estate, 20 Hawaii 70; In re Jones’ Hs- 
tate, 365 N.Y.S. 55, 147 Misc. 898; 
Matter of Odell’s Estate, 23 N.Y.S. 
143, 1 Misc. 390, 1 Pow.Surr. 408. 


[a] Thus a decree admitting a will 
to probate should not be set aside 
where the parties have been duly cit- 
ed, or have voluntarily filed waivers, 


except in extraordinary cases and 
when errors are plain, palpable, and 
beyond question. In re Pierson’s 
Will, 259 N.Y.S. 551, 144 Misc. 851; 
In re Gori’s Will, 222 N.Y.S. 250, 129 
Mise. 541. 


[b] Cause or grounds held insuffi- 
cient.—(1) Failure to take the testi- 
mony of a subscribing witness. Mc- 
Farland v. McFarland, 85 S:E. 758, 
143 Ga. 598. (2) Revocation of pro- 
bate of a will, to which the heir con- 
sented because of a statement that 
the estate was small, on the ground 
that the executor, also residuary leg- 
atee, had received a fund in trust for 
the testatrix, to be used on her death 
in fulfillment of promises made by 
her, is unwarranted, where the validi- 
ty of the will was not successfully 
assailed, since, if the trust was valid, 
the fund formed no part of the testa- 
trix’s estate, or, if invalid, passed by 
virtue of a residuary clause to the 
executor. Cobb v. Chase, 55 App.D.C. 
231, 4 F.(2d) 424. 


[c] “fhe English authorities rec- 
ognize, aS sufficient causes of revoca- 
tion, forgery of the will, fraud in ob- 
taining probate, neglect or misman- 
agement in conducting the suit, or the 
production of a later will.”” Waters v. 
Re 12 Allen (Mass.) 1, 4, 90 Am. 


8. In re Brown’s Bstate, 
wali 70. 

[a] Unfulfilled promise for pay- 
ment of money by the principal lega- 
tee under a will to one who refrained 
from contesting the probate because 
of said promise does not amount toa 
fraud on the promisee and is not suf- 
ficient in itself to excuse the prom- 
isee for not having contested the pro- 
bate at the original hearing. In re 
Brown’s Bstate, 25 Hawaii 70. 


9. Janssen v. Wemple, 3 Redf.Surr. 
(N.Y.) 229. 


10. In re Sankey’s Estate, 249 P. 
517; 199 Cal. eee In re Hermann’s 
Will, 165 N.Y.S 298, 178 App.Div. 182; 
In re Pierson’s Will, 209 NYS: 651; 
144 Misc. 851. 


[ec] Ancillary probate.—Where the 
statute does not authorize it, ancil- 
lary probate cannot be revoked for 
Jack of original jurisdiction. In re 
ieee Estate, 249 P. 517, 199 Cal. 
v0 


11. In re Warfield’s Will, 22 Cal. 
51, 88 Am.D. 49; Mosser y. Flake, 101 
N.E. 540, 258 Ill. 233, Ann.Cas.1914B 


25 Ha- 


425; Davis v. Upson, 70 N.E. 602, 209 
Ill. 206; Gorden v. Gorden, 265 Ill. 
App. 77; Janssen v. Wemple, 3 Redf. 


Surr. (N.Y.) 229. But see In re San- 
key’s Estate, 249 P. 517, 199 Cal. 391 
(not permitting, under statute, revo- 
cation of ancillary probate for lack 
of original jurisdiction). 


Brain cnr generally see infra §§ 


12s ine re Tread se Will, 116 S.E. 
257, 185 N.C. 99 


13. See intva § 971. 


14 Ala.—Jordan v. Tharp, 137 So. 
667, 223 Ala. 619. 


La.—Suceession of Desina, 65 So. 
556, 135 La. 402. 


Md.—Shultz v. Houck, 29 Md. 24. 


Mass.—Waters v. Stickney, 12 Allen 
17 90. Am sDo 122% 


N.Y.—Dobke v. McClaran, 41 Barb. 
491; Janssen v. Wemple, 3 Redf.Surr. 
229; Bailey v. Stewart, 2 Redf.Surr. 
212 [aff 14 Hun 3]. 


Tex.—Vance v. Upson, 64 Tex. 266. 
15. See infra § 972. 


16. Mosser v. Flake, 101 N.E. 540, 
258 Ill. 2338, Ann.Cas.1914B 425; Suc- 
cession of Light v. Reliance Home- 
stead Ass’n, 2 La.A. 161. 


[a] Thus, where legal heirs who, 
but for the construction contended for 
by the testamentary heirs, would be 
entitled to a part of the succession, 
are not made parties to an ex parte 
proceeding in which a judgment is 
rendered placing the testamentary 
heirs in possession of the entire suc- 
cession, the judgment will be reversed 
and the cause remanded for the pur- 
pose of affording the legal heirs an 
opportunity to be heard. Succession 
of Light v. Reliance Homestead Ass’n, 
2 La.App. 161. 


[b] Where legatees were knowing- 
ly omitted from the pétition for pro- 
bate, an order admitting a will to 
probate will be set aside when the 
want of jurisdiction on that ground 
is brought to the court’s attention. 
Mosser v. Flake, 101 N.E. 540, 258 Ill. 
233, Ann.Cas. 1914B 425. 


Legal heirs as necessary parties see 
supra § 702. 


17. Hotchkiss v. Ladd’s Estate, 19 
A. 638, 62 Vt. 209. 


Necessity for guardian ad litem in 
probate proceeding see Infants § 263. 


For later cases, developments and changes in the law see Annotations, same title and section number, - 
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such representation is not required by statute,!® or 
without a party who was non compos mentis having 
a representative appointed for him.1® It has also 
been held that the judgment or decree may be set 
aside where the attorney for an opposing party, 
without the latter’s knowledge or consent, withdrew 
opposition to the probate,?° or on the ground that the 
testator lacked testamentary capacity,?! that the 
execution of the will was defective?” or was procured 
by undue influence,?? or that the will has been re- 
voked by a subsequent marriage of the testatrix.?4 
But it has been held that such a judgment, order, or 
decree of the probate court will not be set aside or 
vacated, except under such circumstances as would 
induce a court of equity to order a judgment at law 
to be set aside,?> and that it will not be revoked or 
set aside on grounds of an immaterial nature,?® or 
on the ground that the testator has made an unrea- 
sonable, harsh, or unjust disposition of his proper- 
ty.27 So also, where the court has proceeded regular- 
ly in admitting the will to probate, its order will not 
be revoked merely to permit the filing of a caveat 
to contest the validity of the will,?* or to permit a 
contest on a mere assertion of a claim to an interest 
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in the estate.29 


Consent or agreement. Upon consent of all per- 
sons interested the order of probate may be set 
aside,?° provided not only those present, but those 
having an expectant interest, are made parties to the 
agreement.?? 


Errors of judgment. The proceeding cannot be 
used as a means of reviewing the decree of the pro- 
bate court for errors of judgment as to questions 
of law or fact.?? 


Foreign will. An interested person who was not 
a party to foreign probate of a will in common form 
may attack it on any ground showing nonexistence of 
the will** except form and mode of execution where 
these are made conclusive by statute.?® 


[§ 971] (2) Fraud and Collusion. A judgment, 
order, or decree allowing or refusing probate of a 
will may be vacated or set aside, and the probate, 
if allowed, revoked, on the ground that the judgment, 
order, or decree was procured by fraud or collusion, 
as against the court,°° although there is not express 


18. In re Mousseau’s Will, 14 N.W. 
887, 30 Minn. 202. 


Necessity for guardian ad litem in 
probate proceeding see Infants § 263. 


19. Matter of Donlon’s Will, 21 N. 
Wes.) 114, 66. nun. 199; 


' 20. Natividad v. 
Philippine 613. 


21. Cal.—In re Kilborn’s Estate, 
122-P. 52,158 Cal. 593. 


Fla.—Newman v. Smith, 82 So. 236, 
77 Fla. 633, 667, 688. 


N.Y.—McGuire v. 
Surr. 244. 


N.C.—Odom v. Thompson, 9 N.C. 24. 


Ont.—Faulkner v. Faulkner, 44 Ont. 
L. 634. 


[a] “According to law and jus- 
tice.”—A statute requiring the court, 
in a proceeding to revoke the probate 
of a will, to decree “according to the 
law and justice of the case,’ refers 
to ascertaining whether the will duly 
expresses the free and lawful intent 
of a competent testator. Newman v. 
Smith, 82 So. 236, 77 Fla. 633, 667, 688. 


[b] Grounds held insufficient.— 


Natividad, 51 


Kerr, 2 Bradf. 


Probate is not to be set aside, after |- 


an administration and accounting, on 
the application of a party who had 
not been wronged in any way, merely 
because the only testimony as to the 
testator’s mental capacity was that of 
another legatee. In re Wickwire’s Es- 
tate, 141 N.Y.S. 783, 80 Misc. 137, 10 
Mills Surr. 224. 

Testamentary 
see supra §§ 10-4 

22. McGuire v. Kerr, 2 Bradf.Surr. 
(N.Y.) 244. 

Execution of will generally see su- 
pra §§ 273-394. 

23. Cal.—In re Miller’s Estate, 263 
RP. 214, 203 Cal. 92. 


Conn.—Folwell v. Howell, 
199, 117 Conn. 565. 


Minn.—In re Habhegger’s Estate, 
191 N.W. 409, 154 Minn. 145. 


N.Y.—Sutherland v. Murray, 155 N. 
Y.S. 957, 170 App.Div. 340, 16 Mills 
Surr. 32. 


Tex.—Buchanan v. Davis, (Commn. 
App.) 15 S.W.(2d) 562 [den reh 


Angtoutgind f generally 


169 A. 


(Commn.App.) 12 S.W.(2d) 978 (aff 
(Civ.App.) 300 S.W. 985)]. 


[a] Thus a finding of undue tinflu- 
ence is sufficient to support a judg- 
ment vacating probate of a will, ir- 
respective of the question of testa- 
mentary capacity. Buchanan v. Da- 
vis, (Tex.Commn.App.) 15 S.W.(2d) 
562 [den reh (Commn.App.) 12 S.W. 
S359] 978 (aff (Civ.App.) 300 S.W. 
9 


Undue influence as affecting validi- 
ty of will generally see supra §§ 432— 
448, 


24. In re Davis’ Estate, Tuck.Surr. 
(N.Y.) 107. 


Revocation of will generally see su- 
pra §§ 478-560. 


25. Edwards v. Edwards, 
82; Redmond vy. Collins, 15 N. 
27 Am.D. 208. 


26. Matter of Crossman, 1 McCar- 
ty..Civ.. Proc. 394, 3 N. ¥-Civ. Proes 65; 
2 Dem.Surr. 69 [aff 30 Hun 385, 5 N.Y. 
Ciy.Proc. 204, aff 95 N.Y. 145]; In re 
Young’s Estate, 126 P. 992, 63 Or. 120 
[den petition to set aside decree 116 
P. 95, 59 Or. 848]; In re Jadin’s Es- 
tate, 219 N-W. 953, 196 Wis. 332. 


[a] Tlustration.—The fact that 
the heirs of the testator were improp- 
erly joined as plaintiffs with coplain- 
tiff in a suit to establish a lost will 
does not justify the setting aside of a 
decree denying probate, on the ground 
that the lost will had been forged by 
coplaintiff, when they were not in- 
jured by the decision. In re Young’s 
Estate, 126 P. 992, 63 Or. 120 [den 
petition to set aside decree 116 P. 95, 
59 Or. 348] 


[b] Acquittal of forgery.—A ver- 
dict acquitting an applicant for the 
probate of a lost will of the charge of 
forgery of the lost will is not even 
advisory in a suit in equity for the 
probate of the lost will; and a peti- 
tion to set aside the decree denying 
probate, on the ground of the subse- 
quent acquittal of the applicant, must 
be denied. In re Young’s Hstate, 126 
P. 992, 63 Or. 120 [den petition to set 
aside decree 116 P. 95, 59 Or. 348]. 


[ec] Infancy or incompetency.— 
Reopening of a probate decree is nev- 
er justified because of the sole fact 
that applicant may have been an iin- 
fant or incompetent at the time of 


25 N.C. 
C. 430, 


entry thereof. In re Lindsay’s Estate, 
241 N.Y.S. 513, 136 Misc. 555 [aff 254 
N.Y.S. 921, 234 App.Div. 841]. 


[d] Nonresidence.—Refusal to set 
aside probate of a will because the 
testator had not been a resident of 
the county at the time of his death is 
not an abuse of discretion. In re Ja- 
ee Estate, 219 N.W. 953, 196 Wis. 


27. Matter of Gillies’ Will, 7 N.Y. 
S. 909, 5 Silv.Sup. 316, 55 Hun 605; 
In re Blackfeather’s Estate, 153 P. 
839, 54 Okl, 1. 


[a] Thus, the fact that the will 
makes an insufficient provision for 
the widow and children of the testa- 
tor is not a sufficient cause. Matter 
of Gillies’ Will, 7 N.Y.S. 909, 5 Silv. 
Sup. 316, 55 Hun 605. 


28. Lederer v. Johannsen, 92 A. 
1035, 124 Md. 453. But see In re 
Clark’s Estate, 259 N.Y.S. 377, 144 
Mise. 705 (one improperly cited may 
have the decree opened to make hima 
party, that he may file objections). 


29. In re Salvador, 186 N.Y.S. 843, 
195 App.Div. 571; In re Bray’s Estate, 
262 N.Y.S. 375, 146 Misc. 415. 


30. Louisville, etce., R. Co. v. San- 
ders’ Adm’r, 44 S.W. 644, 19 Ky.L. 
1941; Hanau’s Estate, 2 Pa.Dist. 127, 
12 Pa.Co. 386. 


31. Hanau’s Estate, supra. 


32. Boardman v. Hesseltine, 86 N. 
BH. 931, 200 Mass. 495; Matter of Gaff- 
ney’s Estate, 101 N.Y.S. 882, 116 Aj p 
Div. 583, 88 N.Y.Civ.Proc. 303 [aff 81 
N.E. 1165, 189 N.Y. 503]; Brick’s Es- 
tate, 15 Abb.Pr. (N.Y.) 12. 


33. Probate or record of foreign 
will generally see supra §§ 656-665. 

34. Shimshak y. Cox, 116 So. 714, 
166 La. 102. 

Who may apply generally see infra 
§ (975. 


35. Shimshak y. Cox, 116 So. 714, 
166 La. 102. 


Conclusiveness of judgment or de- 
eree generally see infra ¢§ 1092-1094. 


36. Ala.—Jordan v. Tharp, 187 So. 
667, 223 Ala. 619; Martin v. King, 72 
Ala. 354. 


Ark.—Dunn v. Bradley, 299 S.W. 


370, 175 Ark. 182. 
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statutory authority to that effect.87 
ance with the general rule relating to setting aside 
judgments for fraud,*® the fraud must be extrinsic 
and collateral to the matter tried,®® and not intrinsie 
fraud, that is, fraud actually or potentially in issue 
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But, in accord- 


in the probate proceeding ;*® in other words, a pro- 


Cal.—Hayward v. Widmann, 23 P. 
(2a) 762. 

Colo.—Glenn vy. Mitchell, 207 P. 84, 
71 Colo. 394. 

Conn,—Folwell v. 
199, 117 Conn. 565. 

D.C.— Dugan v. Northeutt, 7 App.D. 
C, $61. 
—Davis v. Albritton, 56 S.H, 514, 
617, 8 LLR.A.NiS. $20, 119 Aun, 


Howell, 169 A. 


127 Ga. 
S.R,. 352 
Hawaii.—Brown’s 
Hawaii 70. 
Ill.—Simpson v. Simpson, 112 N.E. 
276, 273 Ill. 90; Wright v. Simpson, 65 
N.E. 628, 200 Ill. 56. » 
Ind.—Burnett v. Milnes, 46 N.E. 464, 
148 Ind. 230; Fort v. White, 101 N.E. 
27, 54 Ind.App. 210. 
ltowa.—In re Kempthorne’s Hstate, 
175 N.W. 857, 188 Iowa 70. 


Md.—Worthington v. Gittings, 
Mad. 542; Shultz v. Houck, 29 Md. 24. 


Mass.—Goss v. Donnell, 161 N.E. 
896, 268 Mass. 521; Appeal of John- 
Son, 141 N.BH. 578, 247 Mass. 92; Wa- 
ters v. Stickney, 12 Allen 1, 90 Am.D. 
122; Clark v. Wright, 3 Pick. 67. 

Miss.—-Hamberlin v. Terry, Sm.&M. 
Ch. 589 [aff 8 Miss. 143]. 

Neb.—In re Kelly’s Estate, 172 N. 
W. 758, 175 N.W. 658, 103 Neb. 518. 

N.H.— Langley v. Langley, 153 A. 9, 
84 N.H. 515. 

N.J.—In re Evans’ Will, 29 N.J.Eq. 
671. 

N.Y.—Hoyt v. Hoyt, 20 N.E. 402, 
112 N.Y. 493; Matter ot Richardson’s 
- Will, 80 N.Y.S. 1008, 81 Hun 425; Dob- 
ke v. McClaran, 41 Barb. 491; In re 
Teres’ Will, 250 N.Y.S. 620, 140 Misc. 
549; In re Clapp’s HBstate, 161 N.Y.S. 
456, 97 Mise. 576 [aff 163 N.Y.S. 1112]; 
Munro’s WBWstate, 15 <Abb.Pr. 363; 
Brick’s Estate, 15 Abb.Pr. 12. 

N.C.—In re Meadows’ Will, 116 S.B. 
257, 185 N.C. 99; Holt v. Ziglar, 74 


Estate, 25 


56 


S.B. 818, 159 N.C. 272. 
Ohio.—Barr v. Closterman, 7 Ohio 
GinGt st, .4 Ohio CinDec. 64d. 


Pa.—In re Culbertson’s Estate, 152 
A. 5640, 301 Pa. 488; Hambleton v. 
Yocum, 108 Pa. 304. 

Tenn.—Larus v. Bank of Commerce 
& Trust Co., 257 S.W. 94, 149 Tenn. 
126. 

Tex.—Vance v. Upson, 64 Tex. 266. 

Vt.—Goodell v. Pike, 40 Vt. 3819. 

Wis.—Parsons y. Balson, 109 N.W. 
136, 129 Wis. 811; In re Fisher, 15 
Wis. 511. 

Ong.—Hayle v. Halsted, 1 Curt.Eecl. 
236, 163 Reprint 80; Matter of Napier, 
1 Phillim. 88, 161 Reprint 921; Barnes- 


ly v. Powel, 1 Ves. 284, 27 Reprint 
1034. 
fa] Facts held sufficient fraud on 


court.—(1) By concealing the exist- 
ence of the testator’Ss minor son. 
Graham v. Graham & Norris, 1:°S.W. 
(2d) 16, 175 Ark. 580. (2) By induc- 
ing interested parties by fraudulent 
representations not to contest pro- 
bate. In re Scheuren’s Wstate, 233 N. 
W. 622, 203 Wis. 69. (8) By petition- 


ers for probate knowingly omitting 
the names of heirs at law or devisees. 
Walker v. Cook, 128 N.E. 584, 294 Ill. 
294. (4) Where probate was obtained 
in violation of a promise to wait a 
reasonable time for another party to 
determine whether she would contest 
the probate, and was secured upon the 
affidavit of an attesting witness, 
Signed by him without reading and 
contrary to the facts. Fort v. White, 
101 N.E. 27, 54 Ind.App. 210. (5) 
Where an order denying probate was 
procured by collusive arrangement 
among children to whom life estates 
were left, with the acquiescence of the 
executor, who was paid a money con- 
sideration, and the guardian ad litem 
for the minor grandchildren, who was 
assured that it was a mere formality. 
In re Zachary’s Estate, 145 N.W. 8838, 
165 Iowa 309. 


[b] Facts held not to constitute 
fraud on court.—(1) An agreement 
by the testator’s widow, the pro- 
ponent, and her four daughters, the 
contestants, to pay legacies made by 
the will, where the agreement was 
not secret, but openly made. In re 
Kempthorne’s Estate, 175 N.W. 857, 
188 Iowa 70. (2) An application by 
the testator’s widow, the proponent, 
through her attorney, for appointment 
of attorneys to represent minor bene- 
ficiaries, which was contested by the 
testator’s daughters, and application 
for appointment of a guardian ad 
litem and preparation by the widow’s 
attorney of the formar orders, were 
not circumstances showing fraud and 
collusion between the minor’s attor- 
neys and the other parties in procur- 
ing denial of probate. In re Kemp- 


thorne’s Hstate, supra. (3) Compro- 
mise decree denying probate on 


ground of undue influence by nominal 
proponent was not fraudulent. Har- 
ris v. Harris, 99 So. 913, 211 Ala. 144. 
(4) That objections to probate of 
will were not filed until the day of the 
hearing is not a circumstance showing 
fraud in the denial of probate. In re 
Kempthorne’s Hstate, supra. (5) 
Failure of executor in procuring pro- 
bate either to notify decedent’s broth- 
er when he would probate it, he not 
being required to notify all the next 
of kin, or to tell the register of wills 
of the deed of trust to him by dece- 
dent and the pending suit to set it 
aside, these facts not making it im- 
proper to probate the will, nor making 
the executor named in the will in- 
eligible. Snyder v. Snyder, 120 A. 710, 
142 Md. 290. (6) Failure of the pro- 
ponent of a will of one whose uncle 
was sole heir to inform the court that 
he had informed such uncle and oth- 
ers that cousins were also heirs at 
law, and had failed, in statement in 
newspaper, to mention that an uncle 
survived the deceased, and had failed 
to send a copy of will to the uncle’s 
wife according to promise, or his de- 
lay in sending the copy of the will, 
when sent within the time for an ap- 
peal. Appeal of Johnson, 141 N.E. 
578, 247 Mass. 92. 


[ec] Against minors. — Where an 
order of the probate court is obtained 
by fraud against minors not repre- 
sented by a guardian ad litem, they 
may have it set aside by a petition or 
motion to vacate in the probate court 
at a subsequent term. Simpson v. 


[§ 971 


ceeding to revoke probate of a will for fraud must 
be based on the ground that it, not the will, was pro- 
eured by fraud.*! 
by the successful party in procuring the judgment 
or decree of probate or denying probate,** and it 


It must also be fraud practiced 


Simpson, 112 N.E. 276, 273 Tl. 90. 


[d] Appointment of contestant as 
administrator.—The fact that a will 
contestant had himself appointed ad- 
ministrator after a decree denying 
probate is not ground for annulment 
for fraud at the suit of the executor, 
who acquiesced in the contest, where 
complainant waived preference in ap- 
pointment by agreement to the ap- 
pointment of another to whom the 
contestant voluntarily turned over the 
administration. Harris v. Harris, 99 
So. 9138, 211 Ala. 144. 


[e] Failure to appeal. — Where 
probate was denied because the at- 
testing witnesses refused to testify 
that the testator was of sound mind, 
the failure of the executrix, who was 
interested in having the probate de- 
nied, to appeal to the circuit court, al- 
though she knew she could procure an 
abundance of competent testimony 
that the testator was of sound mind, 
was not a fraud upon the rights of 
other beneficiaries, who were parties 
to the probate proceedings and couid 
have appealed on their own behalf and 
is not sufficient ground for setting 
aside the order on the petition of such 
parties. Beck vy. Lash, 136 N.H. 475, 
BOs 1M byes. 


37. In re Kempthorne’s Estate, 175 
N.W. 857, 188 Iowa 70. 


[a] Thus, although there is no 
statute authorizing the setting aside 
of an order denying probate except 
the general statutes authorizing the 
setting aside of judgments or grant 
of new trial, the usual equitable ju- 
risdiction may be invoked in case of 
fraud on an application made within 
a year. In re Kempthorne’s Estate, 
175 N.W. 857, 188 Iowa 70. 


38. See Judgments § 496. 


39. Caldwell v. Taylor, (Cal.) 23 P. 
(2d) 758. And see cases supra note 
36. 


{a], Existence of fiduciary rela- 
tion on the part of those securing 
probate of a will is not essential to 
the making of a sufficient case of 
extrinsic fraud to warrant a court of 
equity in charging the executors, etc., 
with a trust in favor of the defraud- 
ed parties and setting aside the judg- 
ment of probate. Nicholson v. Leath- 
am, 153 Po965, 155 P1985 23) CalsApp: 
SOHC 


[b] Failure to give names and 
addresses.—The failure of the ex- 
ecutrix of a will, who was the tes- 
tator’s second wife, to give in her 
petition for probate the names and 
addresses of children by the former 
marriage, iS not such fraud as to 
them which would warrant the set- 
ting aside of probate on the ground 
that it had precluded such children 
from contesting the admission of the 
will to probate. Nicholson y. Leath- 
am, 153°P.965, 155 PL 98, 28" CalkApps 
597. 


40. Caldwell v. Taylor, (Cal.) 23 
P.(2d) 758; Abels v. Frey, 14 P.(2da) 
594, 126 Cal.App. 48; San Diego Trust 
& Savings Bank vy. Heustis, 10 P.(2da) 
158, 121 Cal.App. 675. 


41. Snyder v. Snyder, 120 A. 710, 
142 Md. 290. 


42. Dunn v. Bradley, 299 S.W. 370, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 971-972] 


must be affirmatively shown.43 


[§ 972] (3) Lack of Citation or Notice; Appear- 
As a general rule a judgment or decree of 
probate, or refusal thereof, may also be opened or 
vacated on the ground of lack of proper citation or 
notice to interested persons entitled thereto*® and 
without the appearance of such persons at the trial 
or hearing,*® unless such citation or notice has been 
waived,** or 1s required, by statute, merely as a mat- 
But it has been held that, even where 
required, want of notice alone is not sufficient, but it 
must appear that the proceedings resulted wrongful- 
ly and that the interests of those not cited were not 


ance.*# 


ter of grace.*® 


175 Ark. 182; Wright v. Macomber, 
131 N.E. 480, 239 Mass. 98. 


43. Beck v. Lash, 136 N.E. 475, 303 
Ill. 549; In re Kempthorne’s Estate, 
175 N.W. 857, 188 Iowa 70; Didier v. 
Carr, 80 A. 925, 115 Md. 264; Larus 
v. Bank of Commerce & Trust Co., 257 
S.w. 94, 149 Tenn. 126. 


[a] Evidence held insufficient: 
To show fraud (1) in the procure- 
ment of judgment or decree in gen- 
eral (Didier v. Carr, 80 A..925, 115 
Md. 264; Larus v. Bank of Commerce 
& Trust Co., 257 S.W. 94, 149 Tenn. 
126); (2) on the part of attorneys 
representing minor beneficiaries, or 
that they did not perform their duty, 
particularly in not objecting to tes- 
timony of incompetent witnesses (In 
re Kempthorne’s Estate, 175 N.W. 
857, 188 Iowa 70). (3) That the ex- 
ecutrix and her son, who were dis- 
satisfied with the provisions of the 
will, had fraudulently represented to 
petitioner that the will had been ad- 
mitted to probate, or that they had 
induced the subscribing witnesses to 
the will to testify in the probate pro- 
ceedings that testator was not of 
sound mind. Beck v. Lash, 136 N.H. 
ATs es sill 549. 


44. Citation or notice of: 

Probate proceeding generally see su- 
pra §§ 711-723. 

Proceeding to vacate or set aside pro- 
bate see infra § 984. 


45. Ala.—Dickey v. Vann, 8 So. 
195, 81 Ala. 425; Kirby v. Kirby, 40 


Ala. 492; Sowell v. Sowell’s Adm’r, 
40 Ala. 243: Roy v. Segrist, 19 Ala. 
810. 


Colo.—In re Dunphy’s Will, 153 P. 
89, 60 Colo. 196. 


Ill.—Walker v. Cook, 128 N.E. 584, 
294 Ill. 294; Chandler v. Fisher, 120 
N.E. 510, 285 Ill. 57; Riley v. Webb, 
TO mING Hs 40) cU 2S Le Ele nity av, 
Simpson, 65 N.E. 628, 200 Ill. 56; Gor- 
den v. Gorden, 205 Til. INyoy os VEL 


Minn.—In re Larson’s Estate, 73 N. 
W. 966, 71 Minn. 250. 


N.H.—Langley v. Langley, 153 A. 
9, 84 N.H. 515. 


N.J.—In re Lawrence’s Will, 7 N.J. 
Eq. 215. 


N.Y.—Matter of Lyons’ Will, 26 
INDYeSs 460) Mcomebiun 43008 MatternotL 
Donlon’s Will, QIN Xe. U4, 66° Eun 
199; Bailey v. Hilton, 14 Hun 3 {aff 
2 Redf. Surme cil In re Elias’ Es- 
tate, 224 N.Y-S., 369, 130. Mise. 327; 
In re Lord’s Will, 154 N.Y.S. 302, 90 
Mise. 222, 14 Mills Surr. 303; Mat- 
ter of Tilden’s Hstate, 66 N.V.S. 1175, 
82 Misc. 118, 1 Mills Surr. 568 [aff 
67 N.Y.S. 879, 56 App.Div. 277]; Mat- 
tem of MGrezory oD UNI One LOD Le 
Misc. 363, 25 N.Y.Civ.Proc. 71, 1 Gibb. 
Surr. 293; Matter of Odell’s Estate, 
23 N.Y.S. 143, 1 Misc. 390, 1° Pow. 
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duly protected,*® and that, where general notice is 


Surr. 408; 


Bibby v. Myer, 10 Paige 
220. 


Scholl, 173 N.E. 


305, 123 Ohio St. 1. 


Pa.—Matter of Whitaker’s Will, 13 
Phila. 22. 


Tex.—Martin v. Smith, 57 S.W. 299, 
23 Tex.Civ.App. 665. 


Vt.—Hotchkiss y. Ladd’s Estate, 62 
Wate? 09 Pall OAC EG SS. 


[a] Thus, where, in a probate pro- 
ceeding, a citation has not been serv- 
ed upon the legatee named in a will, 
who is cut off by codicil thereto, he 
may move to vacate the decree of 
probate and for leave to file objec- 
tions, or may resort to any other rem- 
edy available prior to a probate de- 
eree. In re Johnson’s Estate, 174 N. 
Y.S. 493, 105 Misc. 451 [aff 176 N.Y.S. 
905, 188 App.Div. 954]. 


[b] Improper citation.—A probate 
decree should be opened on the peti- 
tion of one improperly cited by pub- 
lication solely to make him a party, 
without citing others already cited so 


that he may file objections. In re 
Clark’s Estate, 259 N.Y.S. 377, 144 
Misc. 705. 

{c] Interest in contesting.—The 


fact that a necessary party not sum- 
moned and not appearing was in- 
terested in contesting the will, not 
sustaining it, does not justify the 
court in refusing to vacate a decree 
sustaining the will. Riley v. Webb, 
12) INGE S40 21 0N Te SS7e 


[d] That petitioner had no notice 
of proceedings to probate the will, 
and that, if he had had notice, he 
could have made a good defense to 
the petition for probate, are sufficient 
grounds of defense against the pro- 


bate. Wright v. Simpson, 65 N.E. 
628, 200 Ill. 56. 
[e] Werdict by agreement.— 


Where a party in interest is not rep- 
resented in an agreement to submit, 
upon a feigned issue of devisavit vel 
non, to a verdict by agreement, he 
may cause the verdict thus obtained 
to be set aside and the judgment va- 
eated. In re Whitaker’s. Will, 13 
Phila. (Pa.) 22. 


Citation or notice generally see su- 
pra §§ 711-723. 


46. Riley v. Webb, 112 N.E. 340, 
272 ll. 537. 


47. Matter of Richardson’s Will, 
30 N.Y.S. 1008, 81 Hun 425; In re 
Rowe’s Estate, 286 N.Y.S. 229, 134 
Mise. 759; Scholl v. Scholl, 173 N.E. 
30 bee Lite OhitoOr stress 


[a] Evidence held sufficient to re- 
quire denial of application to vacate 
probate on the ground that a waiver 
of citation purporting to have been 
signed by the petitioner was a for- 
gery. In re Rowe’s Estate, 236 N.Y. 


given by publication and copies mailed to all per- 
sons interested,°° the fact that one of such persons 
received no actual notice is not ground, in the ab- 
sence of fraud, for revoking the probate.>4 
the judgment or decree will not be vacated or set 
aside for failure of citation or notice te persons who 
are not entitled thereto,®? or, at least, an applica- 
tion by such a person to reopen the decree is address- 
ed to the court’s discretion ;°3 
has been held that the probate will not be set aside 
for failure to publish notice to unknown heirs or 
next of kin®* where there was no suggestion at any 
time that there were any such persons in existence.*® 


So also, 


and accordingly it 


S. 229, 134 Misc. 759. 


Waiver of citation or notice gen- 
erally see supra §§ 711, 719. 


48. Broussard v. Hebert, 89 So. 14, 
149 La. 309. 


[a] Thus a statute which declares 
that the party praying for the open- 
ing and proof of a will shall cause 
to be summoned the number of wit- 
nesses possessing the qualities re- 
quired for such proof, and, if the pre- 
sumptive heirs reside in the place, 
shall give them notice in writing that 
they may attend, etc., requires such 
notice to presumptive heirs merely 
as a matter of grace, and hence the 
failure of the proponent to give such 
heirs residing in the parish notice 
of the proceeding does not warrant 
the annulment of the judgment. 
Broussard v. Hebert, 89 So. 14, 149 
La. 

49. 
256. 

[a] Thus probate will not be re- 
voked on the sole ground that the 
widow or next of kin were not cited; 
it must appear that the proceedings 
resulted wrongfully and that the in- 
terests of those not cited were not 
duly protected. McNorton v. Robe- 
son, 31.-N:C. 256;. Armstrone v. Bak- 
er, 31-=N.C€, 109. 


50. See supra §§ 715, 720. 


Sl; “Donnell v., Goss, 169 NEB 150; 
269 Mass. 214; Wright v. Macomber, 
131 IN.B.. 480, 239 Mass: 983 Inv re 
Rowley’s Will, 186 N.¥-S. 656, 114 
Misc. 375; McVeigh v. Fetterman, 116 
N.H. 518, 95 Ohio St. 292. 


MeNorton v. Robeson, 31 N.C. 


r See Kirby v. Kirby’s Adm’r, 40 Ala. 
92. 
[a] Thus, where nonresident dis- 


tributees or heirs at law are not en- 
titled to notice of probate of a nun- 
cupative will, they cannot have pro- 
bate revoked on account of want of 
sueh notice. Kirby v. Kirby, 40 Ala. 
492, 


Necessity for citation or notice see 
supra §§ 711, 719. 


53. In re Bray’s Estate, 262 N.Y. 
S. 375, 146 Misc. 415. 


Ja] Thus an application by a lega- 
tee under an alleged will, not filed in 
the surrogate’s court, to reopen a 
decree, admitting a subsequent will to 
probate without service of citation on 
him, is addressed to the court’s dis- 
cretion. In re Bray’s Estate, 262 N. 
Yes) 375,146 Uitises 45; 


Discretion of court to open or va- 
cate probate judgment or decree gen- 
erally see supra § 965. 


54, In re Tice s Will, 
89, 60 Colo. 196 
55. Lewis v. Luckett, 31 S.Ct. 682, 


221 U.S. 554, 55 L.Hd. 851 [aff 32 App. 
D.C. 188]. 
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Partial vacation.®® 


Under a statute making a pro- 
bate proceeding inter partes,®? in which the rights of 
the parties are adjudged, an order of probate may be 
set aside as to the interest of a person who was not 


WILLS 


notified of the proceeding or properly represented, 


and be binding on all parties who were notified.°* 


Appearance. 


[§ 973] (4) Newly Discovered 


judgment, order, or decree of probate may also be 
opened or set aside for newly discovered evidence or 
facts,®! provided the new evidence was discovered 
too late to be used in connection with the probate 
proceeding, and could not have been ascertained in 
time by proper care and diligence,®? and provided 


56. Partial or limited probate see 
supra § 626. 


57. See supra § 596. 


58. Walker v. Cook, 128 N.E. 584. 
294 Ill. 294. 


[a] Tllustration.—-Where the court 
had acquired jurisdiction over the 
probate of a will by a proper service 
on all parties interested, including 
an insane beneficiary, an order en- 
tered by it denying the probate was 
within its jurisdiction and is not af- 
fected as to the other beneficiaries 
by a subsequent order setting aside 
the denial of probate as against the 
insane beneficiary, because no guard- 
ian ad Jitem was appointed to repre- 
sent her. Beck v. Lash, 136 N.E. 475, 
303 Til. 549. 


{b] Heir not named in petition or 
notified of the proceeding for probate 
is entitled to have the probate set 
aside as to his interest without show- 
ing that he has a good defense against 
the probate of the will. Walker v. 
Cook, 128 N.E. 584, 294 Ill. 294. 


59. In re Johnson’s Estate, 
Philippine 156. 


60. Discovery and production of 
another will or paper see infra § 974. 


Newly discovered evidence as 
ground for cpening or vacating: 


Da eta see Equity §§ 881, 
02. 


39 


Judgment generally see Judgments 
§ 500. 


61. N.Y.—Matter of Tilden’s Will, 
GOIN Nase O19) bO ADD, Div. 2772) In re 
Teres’ Will, 250 N.Y.S. 620, 140 Misc. 
549; In re Clapp’s Estate, 161 N.Y.S. 
456, 97 Mise. 576 [aff 163 N.Y.S. 1112]; 
Crossman v. Crossman, 2 Dem.Surr. 
CO meENTY.CLyProc: 65, McCarty: Civ: 
Proc. 394 [aff 30 Hun 385, 5 N.Y.Civ. 
Proc. 204 (aff 95 N.Y. 145)]. 


N.C.—MeNorton y. Robeson, 31 N. 
C. 256; Redmond vy. Collins, 15 N.C. 
430, 27 Am.D. 208. 


N.D.—Ostlund vy. Ecklund, 176 N.W. 
$50, 45 N.D. 76. 


Pa.—Zue’s Hst., 19 Pa.Dist. 266. 
Tenn.—Ford v. Ford, 2 Coldw. 74. 


[a] After-discovered letter.—The 
probate of a will may be opened to re- 
ceive proof of an after- discovered let- 
ter by decedent in which he reaffirms 
the provisions of the original will, 
and states specifically that the birth 
of a child after the original execution 
shall in no wise disturb the disposi- 
tion of his estate as therein directed, 
as such a letter is just as effectual to 


A probate judgment or decree will 
not be set aside merely because the petitioner was 
unavoidably prevented from appearing at the orig- 
inal hearing in the probate proceeding.®® 


Evidence.®® <A 


corded.®® But, 


is successfully 
defeat intestacy as to the after-born 
child as if he had reéxecuted the orig- 
inal will after the child was born. 
Zug’s Estate, 19 Pa.Dist. 266. 


62. Hightower v. Williams, 30 S.E. 
862, 104 Ga. 608; In re Kalmowitz’s 
Will, 236 N.Y.S. 223, 134 Mise. 508; 
In re Clapp’s Estate, 161 N.Y.S. 456, 
97% Mise. 576. [afiel63' Nav. s2 10125 
Ostlund v. Ecklund, 176 N.W. 350, 45 


INDY S163 Hord sv.mnord, <2 4iColdw,. 
(Tenn.) 74. 
[a] Thus one interested in a prior 


attempt to contest the probate of the 
will, but who did not discover the 
facts alleged with reference to the 
want of a due attestation until after 
the will was probated, is not preclud- 
ed from petitioning for the revocation 
of probate on the ground of the new- 
ly discovered facts. Ostlund v. Eck- 
lund, 176 N.W. 350, 45 N.D. 76. 


[b] Applications of rule.—(1) A 
proceeding to set aside a judgment 
of probate of a will in common form 
cannot be Set aside on any ground 
that a will in solemn form the peti- 
tioner by due diligence on his part 
could have ascertained and pleaded as 
a defense against the probate of the 
will. Hightower v. Williams, 30 S.E. 
862, 104 Ga. 608. (2) An application 
to vacate the probate of a will be- 
cause of incapacity must be denied 
when applicant knew the facts before 
probate, and by diligence could have 
obtained the testimony presented by 
affidavits offered to support her ap- 
plication. In re Clapp’s BHstate, 161 
N.Y.S. 456, 97 Mise. 576 [aff 163 N. 
YES; LTe2 


63. Pepper v. Old Colony Trust 
Co., 160 N.E. 446, 262 Mass. 570; Ren- 
wick v. Macomber, 124 N.E. 670, 233 
Mass. 530; In re Kalmowitz’s Will, 
236 N.Y.S. 228, 184 Misc. 508; 
Clapp’s Bstate, 161 N.Y.S. 456, 
Mise, 576 [aft 163 N.Y.Sv 111215 
lund y. Ecklund, 176 N.W. 350, 45 
NSD? B68 Mord ay hord, «2m COlaw. 
(Tenn.) 74. 


[a] Thus the probate court cannot 
set aside a decree admitting a will 
to probate for newly discovered evi- 
dence of forgeries, where the question 
of due execution was raised on the 
first petition to vacate the original de- 
cree. Pepper v. Old Colony Trust Co., 
160 N.BE. 446, 262 Mass. 570. 


64. In re Welch’s Estate, 186 N.W. 
118, 45 S.D. 87. 


[a] Thus where, at the hearing of 
a petition for the probate of a lost 
will, all the parties in interest were 
represented by their attorneys, who 
agreed to dispense with the statutory 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 972-974 


also it is evidence of a new and substantial fact, and 
not merely cumulative in character, in support or de- 
nial of some fact already passed upon and decided,*' 
or which was waived at the time of probate.°** 


[§ 974] (5) Discovery and Production of Another 
Will or Paper.®° 
of a will may be opened or vacated, and the probate 
be revoked, upon the discovery and production of 
a later will®® which revokes the earlier will®’ provid- 
ed the later will is admitted to probate,°* and it has 
been held, in such a ease, that the probate of the 
former will may, as a matter of practice, be revoked 
upon the mere application to the probate court to 
prove or to allow the later will to be filed and re- 
where 
by subsequent probate of a later will, and the latter 


A judgment or decree of probate 


probate is in effect set aside 


attacked, the first probate will 


procedure and establish the will by 
affidavits, to which the parties as- 
sented, a subsequent motion to vacate 
the order probating the will, on the 
ground the court never acquired ju- 
risdiction, being based, not on any- 
thing discovered since the probate, 
but on irregularities of which the 
movants knew, or were presumed to 
have known, at the time of probate, 
and which they then waived, was 
properly denied. In re Welch’s Es- 
tate, 186 N.W. 118, 45 S.D. 87. 


65. Cross references: 


Newly discovered evidence as ground 
generally see supra § 3. 


Probate of Separate wills generally 
see supra § 614. 


Revocation of probate as condition 
precedent to probate of later will 
see supra § 614. 


66. Clark v. Wright, 8 Pick. 
(Mass.) 67; In re O’Connell’s Estate, 
207 N.Y.S. 259, 123 Misc. 955; Matter 
of Hamilton,’ 20 N.Y.S: 738, 2) Conn: 
Surr. 268; Munro’s Hstate, 15 Abb. 
Pr. (N.Y.) 363; Brick’s” Histates 915 
Abb.Pr. (N.Y.) 12; Campbell v. Lo- 
gan, 2 Bradf.Surr.’ (N.Y.) 90; Mer- 
chant’s Will, Tuck.Surr. (N.Y.) Ls 
Vance v. Upson, 64 Tex. 266. 


[a] In Michigan (1) where a pro- 
bate court has admitted a will to 
probate, it cannot Subsequently ad- 
mit another will of the same testa- 
tor to probate as it in effect revokes - 
the former probate. In re Butts’ Es- 
tate, 139 N.W. 244, 173 Mich. 504. (2) 
In an earlier case it was held that, 
where the later will contains on its 
face no revocation of the first will, 
and there is any room for dispute as 
to construction in that respect, if 
probate of the second will is allowed 
the former probate should be left to 
stand for what it is worth, and dis- 
putes concerning construction or ef- 
fect should be decided in another tri- 


bunal. Besancon vy. Brownson, 39 
Mich. 388. 

67. Campbell v. Logan, 2 Bradf. 
Sunnis GNioxvepie 9.05 


Revocation by subsequent will gen- 
erally see supra §§ 491-499. 


68. Matter of Hamilton, 20 N.Y.S. 
73, 2 Conn.Surr. 268. : 


69. Bowen v. Johnson, 5 R.I. 112, 
73 Am.D. 49. 


[a] Preliminary and separate pro- 
ceeding is not necessary for such rev- 
ocation, in order that the later will 
may be probated or filed and recorded. 
Bowen v. Johnson, 5 R.I. 112, 73 Am. 
D. 49. 
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stand;7° and, on the other hand, where a claim of 


illegality against a later will is not sustained, a de- 
eree probating the earlier will must be revoked and 
the later will admitted to probate.” 


Discovery of earlier paper. After a will has been 
probated and another paper of an earlier date is 
found which constitutes a part of the last will to- 
gether with that already probated, it is not neces- 
sary to revoke the former order of probate;** but 
the earlier, but later found, will may be admitted to 
probate, as constituting, so far as may be, a part of 
decedent’s last will;** and proceedings already tak- 
en remain effective so far as rights may have vested 
under them.7# 


[§ 975] c. Who May Apply7>—(1) In General. 
In accordance with the rule that probate may be 
opposed or contested only by persons who have some 
interest which will be affected thereby,’® except in 
ease of estoppel,’” or statutory limitation,’* an ap- 
plication or petition for the opening, revocation, or 
vacation of a probate judgment or decree may be 
made only by a person who has a pecuniary or sub- 
stantial property interest in the estate,’® such as an 
heir of the deceased testator,®° or, in case of such in- 


70. Speer v. Jorenhans, 113 N.E. | 492. 


622, 274 Ill. 237. 

71. In re Shaver’s Estate, 231 N.Y. 
S596, 132 Mise. 112° [aff 235 N.Y:S. 
882, 227 App.Div. 882]. 


995, 167 Cal. 196. 
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Ind.—Morse v. Morse, 
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terested person’s death, the application or petition 
may be made by his personal representative,*! or by 
his heirs, next of kin, devisees, or legatees,*? except 
where decedent’s interest was only a life interest.®? 
It cannot be made by one who is not such an inter- 
ested person;** neither can it be maintained by a 
legatee who has been offered his legacy, and who is 
prosecuting the suit solely for another,®® nor by a 
trustee under the will, who has been paid to renounce 


_his trusteeship and has never accepted it.*® 


Pretermitted child.67 Under a statute giving a 
pretermitted or posthumous child, not provided for 
in the will, the same portion of the testator’s estate 
as if the latter had died intestate, and since such 
child’s rights thereunder are independent of probate 
or establishment of the will,*® it has been held that 
a pretermitted heir has no interest in the will or 
probate thereof which will authorize a motion by 
him to set aside a probate proceeding.®® On the oth- 
er hand, it has been held that a petition may be 
maintained by, or on behalf of, such a child to va- 
eate the probate decree,®® but that, where the peti- 
tion for probate states that decedent left surviving 
no child or children, the motion to open the decree 


84 In re Zollikofer’s Will, 138 P. 
995,07 LOU. Calli S6s “Parks ave e@alvent. 
56 App.D.C. 381, 15 F.(2d) 895; In re 
Queen’s Hstate, 89 A. 290, 82 N.J.Ea. 


42 Ind. 365.|588; In re Hart’s Hstate, 172 N.Y.S. 


72. In re Marx’ Estate, 164 P. 640, 
174 Cal. 762, L.R.A.1917F 234. 
73. Inre Marx’ Estate, supra; Wa- 


ters v. Stickney, 12 Allen (Mass.) 1, 
90 Am.D. 122. 

[a] Codicil written on the back 
of a will, which codicil escaped notice 
and was not passed upon at the time 
of the probate of the original will, 
may be admitted to probate after the 
original will has been probated. Wa- 
ters v. Stickney, 12 Allen (Mass.) 1, 
90 Am.D. 122. 

74. In re Marx’ Estate, 164 P. 640, 
174 Cal. 762, L.R.A.1917F 234. 


75. Parties see infra § 983. 
Persons entitled to: 


Contest probated will see supra §§ 
671-676. 


Oppose probate see supra §§ 631-638. 
Probate see supra §§ 618, 619. 


76. See supra §§ 631-638, 671-676. 
77. See infra § 976. 
78. Patton vy. Sallee, 166 S.W. 1004, 


159 Ky. 285. 


[a] As to person under disability; 
infant.—A statute providing that er- 
roneous proceedings against persons 
under disability, where the disability 
does not appear of record, may be re- 
lieved against by the court in which 
the judgment was rendered, does not 
authorize the probate court to set 
aside an order rejecting a will, on the 
application of infants who were not 
parties to the proceeding and who 
were not necessary parties thereto. 
Patton v. Sallee, 166 S.W. 1004, 159 
Ky. 285. 


[b] As to unsuccessful party.—A 
statute which refers only to an action 
wherein complainant is the unsuc- 
cessful party does not authorize an 
action in the county court by infants 
to set aside an order rejecting a will 
in proceedings in which they were not 
parties. Patton v. Sallee, 166 S.W. 
1004, 159 Ky. 285. 


79. Ala.—Kirby v. Kirby, 40 Ala. 


La.—Duperier v. Bervard, 31 So. 
653, 107 La. 91. 


Md.—Munnikhuysen v. Magraw, 58 
Md. 557. 


fee ee v. Cowden, 3 Miss. 


N.Y.—Matter of Peaslee’s Will, 25 
NvY.S.. 940,. 73 Hun 113; Matter of 
Bradley’s Will, 23 N.Y.S. 1127, 70 Hun 
104; In re Hart’s Estate, 172 N.Y.S. 
807, 105 Mise. 290; Matter of Rup- 
paner’s Will; 37 N.Y.S. 429, 15 Misc. 
654, 25 N.Y.Civ.Proc. 158, 1 Gibb.Surr. 
445 [aff 41 N.Y.S. 212, 9 App.Div. 422]. 


Tenn.—Cornwell v. Cornwell, 11 
Humphr. 485; Wynne v. Spiers, 7 
Humphr. 394. 


As to what constitutes sufficient in- 
terest see supra § 619. 


eo. In re Zollikofer’s Will, 138 P. 
995, 167 Cal. 196; Walker v. Cook, 128 
N.E. 584, 294 Ill. 294. 


[a] Not necessarily suflicient.— 
“The mere fact that the petitioners 
are heirs at law of the decedent does 
not necessarily give them the right to 
petition for a revocation of the will, 
because an heir at law may be with- 
out such right by reason of other 
facts.” In re Anthony’s Estate, 15 P. 
(2d) 531, 533, 127 Cal.App. 186. 


81. Lovett v. Chisolm, 30 Ala. 88; 
In re Burridge’s Estate, 255 N.Y.S. 
581, 234 App.Div. 457 [rev 251 N.Y.S. 
206, 140 Misc. 574]; Williams v. Ev- 
ans, [1911] P. 175 (executor). 


@2. Lovett v. Chisolm, 30 Ala. 88; 
Roy v. Segrist, 19 Ala. 810. 


83. In re Milliken’s Will, 66 N.Y.S. 
724, 32 Misc. 317, 1 Mills Surr. 600. 


[a] Personal representative of 
devisee for life, who died pending an 
action by him to revoke probate of 
the will, has no such interest in the 
testator’s estate as would authorize 
him to be substituted as plaintiff in 
the action commenced by the devisee. 
In re Milliken’s Will, 66 N.Y.S. 724, 
32 Misc. 317, 1 Mills Surr. 600. 


807, 105 Mise. 290. 


[a] Tllustrations.—(1) Where a 
husband dies after his deceased wife’s 
will had been admitted to probate, an 
heir of the husband alone, and who 
was not a legatee in the wife’s will, 
had no right to object to probate of 
the wife’s will, not being an “interest- 
ed party.” In re Hart’s Estate, 172 
N.Y.S. 807, 105 Misc. 290. (2) Where 
probate of an alleged will was denied 
by the orphans’ court and letters of 
administration were granted by the 
surrogate, one having no interest in 
that will, but praying probate of an- 
other will, has no interest in the de- 
cree denying probate and no standing 
to ask that such decree be vacated as 
a necessary step to his attack on let- 
ters of administration for want of ju- 
risdiction. In re Queen’s Hstate, 89 
A. 290, 82 N.J.Hq. 583. 


[b] Gegatee in former will, super- 
seded by a will which was in turn 
superseded by the will offered for pro- 
bate, has no such interest in the es- 
tate as would authorize him to apply 
for revocation of probate. Parks v. 
Seco 56 App.D.C. 381, 15 F.(2d) 


{[c] Claimant of legacy under a 
will alleged to have been made and 
proved in a foreign country does not 
show an interest entitling him to pe- 
tition for revocation of probate of a 
later will of a resident prohn‘ed in 


the state. In re Zollikofer’s Will, 139 
Pao 9i5s; U6 Calarge, 
85. Munnikhuysen v. Magraw, 58 


Md. 557. 


86. Munnikhuysen v. Magraw, su- 
pra. 


87. Revocation of will by birth of 
child see supra §§ 532, 538, 540, 541. 


88. See generally Descent and Dis- 
tribution §§ 67, 68. 


89. In re Sankey’s Estate, 249 P. 
517, 199 Cal. 391 (ancillary probate). 


90. Morse v. Morse, 42 Ind. 865; 
In re-,Weed's Estate, 177 NuY.S.. 93, 
107 Misc. 595. 
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admitting the will to probate should be limited to 
the correction of the record, and should not afford 
an opportunity to contest the probate of the will.°* 


Claimant through escheat. The state’s ultimate 
right in cadueary successions, including escheats, 
does not entitle it to make an application to open or 
vacate the probate of a will of an heirless person in 
order to promote its right of escheat,®? and there- 
fore one succeeding to its rights, by statute, such as 
the heirs of the deceased spouse of an heirless dece- 
dent, cannot make such application.®* 


Testator’s creditor ordinarily cannot apply for the 
opening or vacation of a judgment or decree of pro- 
bate;°* but where he has been deprived of an oppor- 
tunity to present his claim by reason of the will be- 
ing admitted to probate in the wrong county, he may, 
by making a timely and satisfactory showing, have 
the probate order or decree set aside to give him an 
opportunity to be heard.®® 


[§ 976] (2) Estoppel.°* A person interested 
who may be otherwise entitled to apply for the open- 
ing, revocation, or vacation of a probate order or 
decree®? may be estopped from making such appli- 
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cation or petition by reason of his assuming an in- 
consistent position or doing inconsistent acts,?® such 
as by his accepting and retaining a legacy or benefits 
under the will,®® or, in the absence of fraud, by his 
agreeing or consenting to the probate;+ and a per- 
son interested who knowingly abandons his effort to 
probate the will, or acquiesces in a contest thereof, 
cannot complain of a decree refusing prdébate.? 


Acts not constituting estoppel. A person interest- 
ed is not estopped from applying for revocation or 
vacation of the probate judgment or decree by the 
mere fact that he procured probate of the will,® 
where the enforcement of tke probate would, under 
the facts, be inequitable;* nor is such a person es- 
topped by the fact that he was present at the pro- 
bate trial, if he was not served with a citation and 
did not enter an appearance.® So, also, mere knowl- 
edge of decedent’s death and subsequent informa- 
tion of the order of probate will not estop next of 
kin from attacking the order, where the propo- 
nents of the will are not misled thereby,® and a per- 
son who was without notice of a contested probate 
or action to set aside the will, or without appearance 
except by guardian ad litem, is not estopped by the 


91. In re Salamy’s Estate, 194 N. 
Y¥.S. 840, 119 Misc. 17 [aff 196 N.Y.S. 
9507. 

92. In re Leslie’s Estate, 156 N 
S. 346, 92 Misc. 663, 15 Mills ae be0 
[aff 161 N.Y.S. 790, 175 App.Div. 108]. 


Escheat generally see Escheat 21 C. 
J. p 847. ; 

93. In re Leslie’s Estate, 156 N.Y. 
S. 346, 92 Misc. 663, 15 Mills Surr. 360 
[aff 161 N.Y.S. 790, 175 App.Div. 108]. 


94. Heilman v. Jones, 5 Redf.Surr. 
GNEYS) Slice 

95. In re Seaman’s Estate, 196 P. 
928, 51 Cal.App. 409. 


96. Estoppel: 
Generally see Estoppel 21 C.J. p 1052. 
By laches see infra § 977. 
Ons 


Contest probated will see supra §§ 
677-679. 


Oppose probate see supra § 639. 
97. See supra § 975. 


98. Harris v. Harris, 99 So. 913, 
211 Ala. 144; Matter of Richardson’s 
Will, 30 N.Y.S. 1008, 81 Hun 425. 


[a] Purchaser.—Persons purchas- 
ing personalty at a sale by an admin- 
istratrix under the terms of a will are 
estopped from denying the validity 
of the will, and hence cannot maintain 
proceedings to revoke the probate. 
Eysaman v. Nelson, 140 N.Y.S. 1838, 79 
Misc. 304, 10 Mills Surr. 294 [aff 150 
N.Y.S. 1085, 165 App.Div. 950]. 


99. Weaver v. Mitchell, 164 N.E. 
482, 265 Mass. 567; Matter of Rich- 
ardson’s Will, 30 N.Y.S. 1008, 81 Hun 
425; In re Sould’s Will, 3 N. YS. 259, 
22 "Abb.N.Cas. DO ol a. Conn. Surr. 18 
[aff 11 N.Y.S. 949, 57 Hun 586 (aff 27 
N.B. 852, 126 N.Y. 640)]. 

[a] “hus (1) the acceptance and 
retention of a legacy under a codicil 
estops the legatee from procuring a 
revocation of its probate on the 
ground of undue influence and want 
of testamentary capacity. In re 
Soulc’s Will, 3 N.Y.S. 259, 22 Abb.N. 
Cas. 236, 1 Gonn.Surr. 18 [aft ipl JSC NG 
S. 949, 57 Hun 586 (aff 27 N.B. 852, 126 
INGE 640) ]. (2) Where a testatrix 
signed duplicate instruments dispos- 


ing of her property, and, at the time 
when a copy was refused probate on 
the ground that the testatrix did not 
sign her name or acknowledge her 
signature in the presence of the at- 
testing witnesses, counsel stated that 
he had a duplicate, but that it came 
under the same rule, and was not of- 
fered because it would not make any 
difference in the testimony, the peti- 
tioner could not, more than Six years 
later, after receiving income on trust 
funds given her by an earlier will, 
have the probate of the earlier will 
set aside and the duplicate instrument 
probated. Weaver v. Mitchell, 164 N 
HE. 482, 265 Mass. 567. 


1. In re Wickersham’s Estate, 96 
P. 311, 153 Cal. 603; Camplin v. Jack- 
son, 83 P. 1017, 34 Colo. 447, 11 Prob. 
Rep.Ann. 874; Fore v. McF'adden, 
(Tex.Civ.App.) 276 S.W. 327. 


[a] Illustration.— Where the wife 
of deceased had joined with other 
heirs and devisees in an agreement 
for disposition of property of deceas- 
ed who had left two wills in conflict 
with each other, and also had joined 
in defense against a contest, the evi- 
dence showing that she understood her 
rights under the wills and under the 
agreement, she is estopped to have 
the judgment probating the will ac- 
cording to the agreement set aside. 
Fore v. McFadden, (Tex.Civ.App.) 276 
S.W. 327. 


[b] In New York it has been held 
that waiver of issue and service of 
citation on the probate of a will of 
personal property, coupled with con- 
sent that it be probated forthwith, is 
not a waiver of the statutory right 
to apply for revocation of probate. 
Matter of Albert’s Will, 76 N.Y.S. 965, 
38 Misc. 61, 3 Mills Surr. 91. 


2. Harris v. Harris, 99 So. 913, 211 
Ala. 144 (on the ground of fraud or 
collusion). 


[a] Proponent acquiescing in a 
contest of the will is not entitled to 
annulment of a decree denying pro- 
bate to protect the interest of a leg- 
atee who asserts no claim to a leg- 
acy, and testifies to matters tending 
strongly to impeach the will for want 
of testamentary capacity. Harris y. 
Harris, 99 So. 918, 211 Ala. 144. 


3. Connolly v. Phipps, (Mass.) 186 


N.E. 646; Williams vy. Evans, [1911] 
Nero or, 
[a] Executor who is also next of 


kin of the testator is not, after taking 
probate of his will, under the same 
disability with regard to contesting 
its validity as a bare executor, and 
the fact of his having taken probate 
does not estop him from applying for 
revocation of the probate. Williams 
Ve Hivans, sft Sud P3975. 


[b] Nonresidence of decedent.—The 
fact that the proponent brought the 
petition for probate within the “county 
does not bar him, after the instru- 
ment has been disallowed, from ques- 
tioning the probate court’s jurisdic- 
tion on the ground that deceased was. 
domiciled in another county. Connol- 
ly v. Phipps, (Mass.) 186 N.E. 646. 


4 Gilmore’s Succession, 102 So. 94, 
157 La. 130. 


[a] Thus probation by the peti- 
tioner of a first will and execution of 
its provisions, which gave the estate 
to him and his defendant brother in 
equal shares, does not estop him from 
seeking annulment of the first will, 
and recognition of later wills revok- 
ing the first will, and giving all of the 
estate to the petitioner, where the pe- 
titioner’s probation of the first will 
was based on erroneous legal advice 
of his defendant brother, an attorney 
at law, in whom he had implicit con- 
fidence, that subsequent wills were 
void. Succession of Gilmore, 102 So. 
94,157 La. 130. 


5. .Ins re’ Marx's Will, 1°79 Nias: 
302, 109 Misc. 58 [aff 182 N.Y.S. 936]. 


[a] Thus a next of kin, named ina 
supplemental citation, after trial and 
decree admitting a will to probate as 
valid to pass personal property, but 
who were not served, and who did not 
waive service nor appear, as provided 
by statute, so as to give the court ju- 
risdiction, has the right to file objec- 
tions to the probate and to have them 
determined, although actually present 
at the trial. In re Marx’ s Will, 179 N. 
oa6) 302, 109 Misc. 58 [aff 182 N.Y.S. 


6. Scholl v. 
123 Ohio St. 1. 


Scholl, 173 N.E. 305, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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adjudication pending probate to attack it for fraud.? 
A devisee or legatee is not estopped from proceeding 
for revocation on the ground of undue influence and 
mental incapacity by reason of his failure to answer 
a eross complaint setting up a clause of the will 
declaring that any legatee or devisee contesting the 
will shall receive no part of the estate.s An execu- 
ter who has violated his trust, and by fraud secured 
the rejection of his testator’s will, is not estopped 
thereby from having the fraudulent orders and judg- 
ments set aside.® 


Failure to file objections.1° Although objections 
to probate are required by statute to be filed before 
the hearing, if the order for such hearing merely re- 
quires parties interested to show cause why the peti- 
tion for probate should not be granted, and does not 
advise them of the necessity for filing objections, 
persons inexperienced in such matters, and who are 
ignorant of the contents of the will, may be excused 
for not making timely objection, and are not there- 
by estopped from applying for revocation of the pro- 
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bate decree or order.11 


[§ 977] d. Time for Application; Laches'’—(1) 
In General. In the absence of statute, no particular 
period of time will bar opening or vacating the 
judgment or decree of probate if the circumstances 
permit diligence in discovering the facts on which 
the application is based, and in instituting the pro- 
ceeding thereafter, and such diligence is used,!* and 
the court may, in its discretion, insist on a strong 
showing of such diligence;!* and it has also been 
held that, where the judgment or decree is void on 
its face, it may be set aside on motion at any time.?® 
Subject to these qualifications, an application to 
open or vacate a judgment or decree of probate 
should be made with reasonable promptness, after 
the ground therefor is discovered,1® and except 
where there was a good excuse for the delay,'7? as 
where the petitioner is a minor,!® unless the appli- 
cation or petition is made within a reasonable time 
after the discovery of the facts on which it is found- 
ed, ordinarily it will be barred by laches,1® especial- 


7. In re Zachary’s Estate, 145 N. 
W. 883, 165 Iowa 309. 


Conclusiveness of judgment or de- 
cree generally see infra §§ 1092-1094. 


8. Inre Baker’s Estate, 168 P. 881, 
176 Cal. 430. 


Validity and construction of such 
clause in will see infra XII in 69 C.J. 


9. Brookie v. Portwood, 1 S.W. 637, 
84 Ky. 259, 8 Ky.L. 236. 


[a] Court of equity will rather en- 
courage him to undo the wrong he has 
done the estate. Brookie v. Portwood, 
1 S.W. 637, 84 Ky. 259, 8 Ky.L. 236. 


10. Opposition to probate general- 
ly see supra §§ 629-640. 


11. In re Habhegger’s Estate, 191 
N.W. 409, 154 Minn. 145. 


12. Cross references: 
During or after term see supra § 964. 


Lapse of time as affecting jurisdiction 
of court generally see supra § 964. 
Limitations and laches: 
For opening and vacating judg- 
ments in general see Judgments 
§§ 486-490. 
In probate proceedings in general 
see supra §§ 694-697. 


13. I1l.—Beck v. Lash, 
475, 303 Ill. 549. 


Me.—Merrill Trust Co. v. Hartford, 
72 A. 745, 104 Me. 566, 129 Am.S.R. 
415. 


Md.—Didier v. Carr, 80 A. 925, 115 
Md. 264. 


Tex.—Warne v. Jackson, (Civ.App.) 
273 S.W. 315. 


Wis.—In re Scheuren’s Estate, 233 
N.W. 622, 203 Wis. 69. 


{a] "hus a petition for vacation of 
probate is not barred by laches where 
it does not appear both that the peti- 
tioner, after knowledge of the facts, 
delayed without reasonable excuse, 
and that during the delay the condi- 
tion of the other party became so 
changed that he cannot make the de- 
fense that, but for the delay, he might 
have made. Merrill Trust Co. v. Hart- 
ford, ae A. 745, 104 Me. 566, 129 Am. 
S.R. 415. 


Say Acts constituting negligence. 
—Beneficiaries named in a will who 
were properly served with notice of 
proceedings in the county court for 


[68 C. J.—62] 


136 N.E. 


the probate of a will are conclusively 
presumed to have known the results 
of the court’s decision, within a rea- 
sonable time thereafter, without fur- 
ther notice by the executrix, or any- 
one else, and their failure to ascertain 
the result and to appeal therefrom 
was such negligence in protecting 
their rights as to estop them from 
claiming thereafter that they did not 
know of the probate court’s order. 
re v. Lash, 136 N.E. 475, 303 I. 


[c] Record of probate is not neces- 
sarily knowledge of facts constituting 
grounds for vacation of probate so as 
to charge a party with laches in pro- 
ceeding for vacation. Merrill Trust 
Co. v. Hartford, 72 A. 745, 104 Me. 566, 
129 Am.S.R. 415. 


14. In re Scheuren’s Estate, 233 N. 
W. 622, 203 Wis. 69. 


15. Hooks v. Stamper, 18 Ga. 471; 
Clagett v. Hawkins, 11 Md. 381. 


As not subject to statutory bar see 
infra § 978. 


16. In re Kalmowitz’s Will, 236 N. 
Y.S. 223, 134 Misc. 508; In re Culbert- 
son’s Estate, 152 A. 540, 301 Pa. 438. 
And see cases infra note 19. 


[a] Probate of forged will will be 
set aside twelve years after the pro- 
bate, if the proceedings to set it aside 
are instituted promptly after the 
forgery is discovered. In re Culbert- 
son’s Hstate, 152 A. 540, 301 Pa. 438. 


17. See generally Equity §§ 230- 
250. 

18. Kaida v. Yamaguchi, 29 Hawaii 
297. 

[a] Minor, during minority, can- 


not be barred by laches from making 
such an application. Kaida v. Yama- 
guchi, 29 Hawaii 297. 


Infancy as excusing delay generally 
see Equity § 235. 

19. U.S.—Bent v. Thompson, 11 S. 
CtH238, 13s. UeS. U4 34 Likid. 902. 

Ala.—Whitaker v. McKinney, 32 So. 
695, 134 Ala. 326, 92 Am.S.R. 37. 

D.C.—Parks v. Calvert, 56 App.D.C. 
881, 15 F.(2d) 895. 

areas v. Lash, 136 N.B. 475, 303 
Tll. 54 

Me. ae DrUSt COL Vs eS: 
72 A. 745, 104 Me. 566, 129 Am.S.R 
415. 


Md.—Hunter v. Baker, 141 A. 368, 
154 Md. 307 [cert den 49 S.Ct. 28, 278 
U.S. 627, 73 L.Ed. 546]; Houston v. 
Wilcox, 88 A. 32, 121 Md. 91; Didier v. 
Carr, 80 A. 925, 115 Md. 264; Munnik- 
huysen v. Magraw, 58 Md. 557; Worth- 
ington w. Gittings, 56 Md. 542; Shultz 
v. Houck, 29 Md. 24. , 


Mass.—Gale v. Nickerson, 11 N.E. 
714, 144 Mass. 415 (sixteen years). 


Minn.—In re Butler’s Estate, 237 
N.W. 592, 183 Minn. 591. 


Neb.—In re Moran’s Estate, 181 N. 
W. 614, 105 Neb. 688. 


N.J.—In re Myers, 59 A. 259, 67 N. 
Migs 560 [aff 64 A. 138, 69 N.J.Eq. 


N.Y.—In re Becker, 28 Hun 207; 
In re Rowe’s Estate, 236 N.Y.S. 229, 
134 Mise. 759 (over six years); Beck- 
er v. Bochus, 5 Redf.Surr. 488. 


Pa.—In re Culbertson’s Estate, 152 
A. 540, 301 Pa. 438. 


Tex.—Warne y. Jackson, (Civ. App.) 
ZhamsaWwe onos 


Wash.—In re Hoscheid’s Estate, 139 
P. 61, 78 Wash. 309. 


Wis.—In re Holden’s Estate, 37 
Wis. 98. 
[a] Reason for rule.—‘‘The testa- 


mentary system is framed 
for the purpose of preventing all un- 
necessary and needless delays in the 
settlement and distribution of dece- 
dent’s estate, and to secure as prompt 
and speedy settlements as practicable. 

This purpose cannot be given 
force and effect if one is to be al- 
lowed to successfully attack orders 
and decrees of an orphans’ court after 
the [unreasonable] lapse of time 

when the applicant had actual 
knowledge of the passage of such or- 
der or decree, or had knowledge of 
facts the inquiry into which would 
have disclosed such action by the 
court.” Hunter v. Baker, 141 A. 368, 
154 Md. 307, 330 [cert den 49S. Ct 288 
278 U.S. 627, 73 L.Ed. 546]. 


[b] Illustrations of laches.—( 1) 
Delay of over fifteen months after the 
decree and over a year after dismiss- 
al of an appeal therefrom. In re 
Kalmowitz’s Will, 236 N.Y.S. 223, 134 
Misc. 508. (2) Delay of almost a 
year subsequent to the date of the 
final decree of distribution, attacking 
an order entered more than two years 
earlier, probating the will, alleging 
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ly where, in effect, it merely alleges that the issues 
And even though 
the delay may not be sufficient to constitute laches 
fatal to the application, it may, under the cireum- 
stances, require the court to exercise great care be- 


tried were not rightly decided.?° 


fore granting relief.?1 


[§ 978] (2) 


Statutory Limitations. 
ance with the rules construing statutes regulating the 
opening or vacating of judgments in general,”? a pro- 
bate court, under a statute conferring on such courts 
the power to modify or set aside their orders and 
decrees within a prescribed period after rendition, 
has power to vacate its order or decree and revoke 
probate only within the specified period from its 
rendition;?° and a statutory limitation on the time 
within which a person may apply for vacation of a 
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court.2° 


[§§ 977-978 


ties proceeding,?* but also on the jurisdiction of the 
In some jurisdictions the statutory lmita- 
tions governing relief from judgments and decrees 
in general?® are held to apply, by analogy, to a pro- 
bate order, judgment, or decree;?7 and, whether un- 


der such a statute or under a statute limiting the 
time for opening or vacating probate decrees, an 


In accord- 


probate order or decree operates not only on the par- 


that attesting witnesses to the will 
failed to appear and testify. Parks v. 
Calvert, 56> App.DiCy<381,. 1d) MuC2d) 
895. (3) Unexplained failure of one 
who signed a waiver of citation to 
make application to vacate the de- 
eree until one year after the date of 
the decree. In re Romano’s PEstate, 
178 NiY.S. 685.' (4) Delay of two 
years in seeking to set aside a pro- 
bate decree creates a strong inference 
of laches requiring denial of+the ap- 
plication, in the absence of bad faith 
or fraud in procuring the probate. In 
re Jackson’s Estate, 236 N.Y.S. 226, 
134 Misc. 750 [aff 2387 N.Y.S. 754, 227 
App.Div. 777]. 


aches generally see Equity §§ 211- 
252. 


20. Gale v. Nickerson, 11 N.E. 714, 
144 Mass. 415. 


[a] Thus a petition, filed after an 
unexplained delay of sixteen years, 
which seeks to reopen only matters 
which were open and tried in the pro- 
bate court before the decree allowing 
the will, and all of which were raised 
in the reasons for appealing from the 
decree, which was affirmed, and not 
alleging any newly discovered evi- 
dence on the issues which it seeks to 
retry, is properly dismissed. Gale v. 
Nickerson, 11 N.E. 714, 144 Mass. 415. 


21... In re. Gori’s Will, 222 N.Y.S. 
250, 129 Misc, 541 (delay of five 
months after knowledge, the estate 
being in the process of administration 
in the meantime). 


22. See Judgments § 487. 


23. In re Butts’ Estate, 139 N.W. 
244, 173 Mich. 504. And see cases in- 
fra this note. 


[a] In California (1) under Code 
Civ. Proc. § 1327, as amended by St. 
(1929) p 860 § 2, a petition to revoke 
the probate of a will must be filed 
within six months after probate. In 
re Caldwell’s Estate, 296 P. 312, 112 
Cal.App. 312 (a statute, if allowing 
one year for contest of a will after 
probate, is inconsistent with, and im- 
pliedly repealed by, a subsequently 
amended statute allowing only six 
months). (2) But prior to this 
amendment one year was allowed. 
Scott v. Superior Court in and for 
‘Alameda County, 14 P.(2d) 99, 125 
Cal.App. 513 (one year within which 
to file petition to revoke probate of 
will commenced when remittitur af- 
firming order of probate was filed). 


Lapse of time as affecting jurisdic- 
tion of court generally see supra § 
964, 


24. McVey v. Butcher, 78 S.F. 691, 
72 W.Va. 526. And see cases infra 
notes 25-82. 


25. Petitt v. Morton, 176 N.E. 494, 
38 Ohio App. 348 [aff 177 N.I. 591, 124 
Ohio St. 241]; McVey v. Butcher, 78 
S.E. 691, 72 W.Va. 526. 


[a] Probate court is powerless to 
vacate an order of probate after ex- 
piration of the statutory period for 
contest, even if the will is conclusive- 
ly proveda forgery. Petitt v. Morton, 
176 N.B. 494, 88 Ohio App. 348 [aff 
177 N.E. 591, 124 Ohio St. 241]. 


apse of time as affecting jurisdic- 
tion of court generally see supra § 
964. 


26. See Equity § 928; Judgments § 
To2: 


27. In re Zachary’s Estate, 145°N. 
W. 883, 165 Iowa 309; Perrin v. Praeg- 
er, 140 A. 850, 154 Md. 541; Hunter v. 
Baker, 141 A. 368, 154 Md. 307 [cert 
den 49 S.Ct. 28, 278 U.S. 627, 73 L.Ed. 
546] (thirty days); In re Butler’s Es- 


tate, 237.N.W. 592, 183 (Minn. "594° 
And see cases infra notes 28-32. 
[a] After new trial.—Time for 


bringing a proceeding to vacate an 
order denying probate is governed 
by the statute as to the time for pro- 
ceeding for new trial, and not by a 
statute as to the time for actions to 
set aside wills, so that a proceeding to 
vacate the order may be maintained 
by a minor at any time during minor- 
ity, although a longer time than that 
to set aside the will has elapsed. In 
re Zachary’s Hstate, 145 N.W. 883, 165 
Iowa 309. 


28. Cal.—In re Dunsmuir’s Estate, 
84 P. 657, 149 Cal. 67; Jacobsmeyer 
v. Superior Court in and for San Diego 
County, (App.) 22 P.(2d) 253. 


Colo.—In re Dunphy’s Will, 153 P. 
89, 60 Colo. 196; Camplin v. Jackson, 
83 P. 1017, 34 Colo. 447 (six months). 


Ga.—Speer v. Speer, 74 Ga. 179 
(three years). 


Idaho.—Hagan v. Sullivan, 132 P. 
106, 24 Idaho 19. 


N.Y.—Snow v. Hamilton, 35 N.Y.S. 
775, 90 Hun 157; In re Ruppaner’s 
Will, 37 N.Y.S. 429, 15 Misc. 654 [aff 
41 N.Y.S. 212, 9 App.Div. 422] (one 
year after decree). 


[a] Running of period.—Under a 
statute providing that a petition to 
revoke probate shall be filed within 
one year after recording the decree, 
the time so limited begins to run from 
the date the decree was actually en- 
tered and filed with the clerk of the 


application for the opening or vacating of such or- 
der, judgment, or decree cannot be entertained by 
the court unless it is brought within the statutory 
time,?* such as before the time for taking an appeal 
has expired,?° unless the probate judgment or decree 
is void on its face,®° or for a jurisdictional fact ;3+ 
but a mere irregularity, such as the absence of a for- 
mal order of probate, will not prevent the statute 
from running.*? An order granting a motion to va- 
cate a probate decree, which is not brought within 


court where the probate proceedings 
were had. In re Ruppaner’s Will, 37 
N.Y.S. 429, 15 Misc. 654 [aff 41 N.Y.S. 
212, 9 Anp.Div. 422]. 


[b] Interested person may be 
made a party, after the statutory peri- 
od has elapsed, to a petition already 
filed within such period. In re Lid- 
dington’s Will, 4 N.Y.S. 646, 51 Hun 
cee Parties generally see infra § 


29. Ark.—Dunn v. Bradley, 299 S. 
W. 370, 175 Ark. 182. 


Md.—Houston vy. Wilcox, 88 A. 32, 
121 Md. 91: Didier v. Carr, 80 A. 925, 
115 Md. 264. 


Mass.—Renwick v. Macomber, 124 
N.E. 670, 233 Mass. 530. 


N.J.—Mellor v. Kaighn, 96 A. 1015 
[aff 99 A. 207, 89 N.J.Law 543]. 


R.I.—Rockwell v. Holden, 47 A. 543, 
22 R.I. 243; Hammond v. Hammond, 
37 A. 14, 19 R.I. 400. 


_[a] Thus, by analogy to the pro- 
visions of the statute in respect of 
appeals from orders and decrees of 
the orphans’ court, a petition for the 
revocation of the probate of a will 
must be filed within thirty days after 
the petitioner’s knowledge of the pro- 
bate, or knowledge of such facts as 
would put one on an inquiry which 
would disclose the fact of probate. 
Perrin vy. Praeger, 140 A. 850, 154 Md. 
541; Hunter v. Baker, 141 A. 368, 154 
Md. 307 [cert den 49 S.Ct. 28, 278 U.S. 
627, 73 L.Ed. 546]. 


{b] In Hawaii petition for revoca- 
tion may be filed after time for appeal 
passed. Kaualii’s Hstate, 
150. 


Time for appeal see infra §§ 998— 
1001. 


30. In re Dunsmuir’s Estate, 84 P. 
657, 149 Cal. 67; Camplin v. Jackson, 
83 P. 1017, 34 Colo. 447; Bailey v. Os- 
born, 33 Miss. 128. 


As authorizing motion to set aside 
at any time see Supra § 977. 


831. In re Dunphy’s Will, a Ls¥3ge nl 2% 
89, 60 Colo. 196 (failure to give stat- 
utory notice). 


[a] Rule applied.—Where a stat- 
ute cuts off the right of an heir re- 
ceiving notice to contest the will 
after one year, it does not apply ex- 
cept upon at least a substantial com- 
pliance with its terms. 
phy’s Will, 153 P. 89, 60 Colo. 196. 


82. Keister v. Keister, 52 N.E. 946, 
LTS PLL) LO3: 


For later cases, developments and changes in the law see Annotations, same title and section number. 


5 Hawaii. 


In re Dun- 
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the statutory time, is erroneous and void. Where 
the statute extends the period of limitation in case 
of a minor to a given period after his disability is 
removed, the application must be made within such 
period after he has attained his majority.** 


[§ 979] e. Conditions Precedent.2® A person 
seeking to have probate of a will revoked or vacated 
must return to the probate court, as a condition pre- 
cedent, any legacy he has received under the will.*® 


[§ 980] f. Application or Petition®’—(1) In 
General. The court acquires jurisdiction of the sub- 
ject matter, on the filing in proper time,*® of an ap- 
plication or petition for the opening, revocation, or 
vacation of the probate judgment or decree.*® The 
application or petition must allege the grounds for 
the relief sought,4®° and must also allege facts to 
show that applicant or the petitioner is a “person 
interested,’*! and that he has returned to the court 
any legacy he has received under the will;*? and 
must comply with the statutory requirements, if any, 
-as to its formal requisites** and allegations;** and 
must not be multifarious,*® nor plead mere conclu- 
sions of law.#* It should contain a prayer for an 
order that the decree be revoked or vacated,*’ and 
should be verified by affidavit.*§ 


33. In re Dunsmuir’s Estate, 84 P. 
657, 149 Cal. 67; Camplin v. Jackson, 
83 P. 1017, 34 Colo. 447. 


34. In re Zachary’s Estate, 145 N.| Equity §§ 427-452. 
W. 883, 165 Iowa 309. 46. 
35. Conditions precedent to vacat-|16, 183 Cal. 284, 
ing decree in general see Equity § [a] IHustration.—An 
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erned by §§ 2647-2653, and he cannot 53. 
grant relief under § 2481). 98. 
Multifariousness 


In re Streeton’s Hstate, 191 P. 


“that said written instrument is not 57. 
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Persons in interest. The application or petition 
should state who are all the persons in interest,*® 
and pray that they may be cited to show cause why 
the order should not be made.®° 


Joinder. A prayer asking the revocation of the 
probate of a former will may be included in a pe- 
tition asking the probate of a later will, and this is 
not a misjoinder of causes.°? 


Objections.>? The question of the sufficiency of 
an application or petition to open or set aside the 
probate may be raised by a motion to quash or dis- 
miss it,°? and, if the petition states facts which 
show that the petitioner is not entitled to the relief 
sought or fails to state facts showing him so enti- 
tled, a motion to dismiss should be granted.°* Ir- 
relevant and redundant allegations may be stricken 
out on motion;°> and, if the petition is neither sign- 
ed nor verified, as required by statute, the remedy is 
by motion to strike,®°® and not by general demurrer.** 


[§ 981] (2) Allegation of Grounds.°* The ap- 
pleation or petition must allege the facts on which 
applicant bases his right to relief and which show 
at least prima facie sufficient grounds for the open- 
ing or vacation of the judgment or decree,®® or a 


In re Holden’s Estate, 37 Wis. 


generally see 54. In re Holden’s Estate, supra. 


55. Henry v. Henry, 1 How.Pr.N. 
S. (N.Y.) 297, 3 Dem.Surr. 322. 


56. Scott v. McGirth, 139 P. 519, 
41 Okl. 520. 


Scott v. McGirth, supra. 


allegation 


36. Kaida v. Yamaguchi, 29 Ha-|the last will and testament of said 
waii 297. ee ee ad is ee Concaslon of 58. Grounds for opening, vacating, 
‘ aw, and is insufficient to plead a]or revoking see supra §§ 970-974. 
37. Grounds for opening or vacat- : : 
ing probate generally see supra §§ eteoiie kane arg ge tt estate, 59. . Ala.—Sowell v. Sowell’s Adm’r, 
970-974. : p : H 41 Ala. 359; Sowell v. Sowell’s Adm’r, 
47. Matter of Hamilton’s Will, 20| 40 Ala. 243. 


38. See supra §§ 977, 978. 


39. In re Simmons’ Estate, 143 P. 
697, 168 Cal. 390; Los Angeles First 
Nat. Trust & Savings Bank v. Su- 
perior Court in and for Los Angeles 
County, 270 P. 710, 94 Cal.App. 79. 


40. See infra § 981. 


41. In re Anthony’s Hstate, 15 P. 
(2d) 531, 127 Cal.App. 186; In re Mau- 
vais’ Estate, 185 P. 987, 43 Cal.App. 


779; Didlake v. Ellis, 131 So. 267, 158 

Miss. 816; Matter SLs Corot ae N. 

Wes elie. (0. Hun y ornwell v. 

Cornwell, 11 Humphr. (Tenn.) 485. 41 Okl. 520. 
[a] 


N:Y.5.) 73, 21.ConnsSurr. 


48. Cal.—In re Simmons’ Estate, 
143 P. 697, 168 Cal. 390. 


Minn.—In re Habhegger’s Bstate, 
191 N.W. 409, 154 Minn. 145. 


N.Y.—Matter of Hamilton’s Will, 
20 N.Y.S. 78, 2 Conn.Surr. 268. 15 


N.C.—Jeffreys v. Alston, 4 N.C. 438; 
Moss v. Vincent, 4 N.C. 298. 


Okl.—Scott v. McGirth, 139 P. 519, 


Affidavit held sufficient.—Af- 


268. Cal.—Jacobsmeyer Vv. Superior 


Court in and for San Diego County, 
(App.) 22 P.(2d) 2538; In re Little’s 
Estate, 223 P. 416, 64 Cal.App. 695. 


Ga.—Henslee v. 72 S.E. 


898, 187 Ga. 114. 
RecA Vk (ait comin Estate, 5 Hawaii 


Stamps, 


La.—Potts v. Potts, 77 So. 786, 142 
La. 906. 


Minn.—In re Butler’s Estate, 237 
N.W. 592, 188 Minn. 591. 


Miss.—Didlake v. Ellis, 131 So. 267, 


{a] Allegations held sufficient.— 
A petition alleging that the petition- 
ers are son and daughter of deceased, 
and, together with another named 
daughter and son, constitute the sole 
heirs at law of deceased, shows that 
the petitioners were “persons inter- 


ested.’ In re Mauvais’ Estate, 185 
P. 987, 43 Cal.App. 779. 
42. Kaida v. Yamaguchi, 29 Ha- 


waii 297. 


43. Hagan v. Sullivan, 132 P. 106, 
24 Idaho 19 (must be in writing). 


44. Hagan v. Sullivan, supra. 


45. In re Hopkins’ Will, 3 N.Y.S. 
661, 6 Dem.Surr. 12. 


[a] Ilustration.—A petition un- 
der a statute seeking to vacate a 
decree allowing a will and also to 
revoke the probate under another stat- 
ute is multifarious. In re Hopkins’ 
Will, 3 N.Y.S. 661, 6 Dem.Surr. 12. 
See Pryer v. Clapp, 1 Dem.Surr. (N. 
Y.) 387 (holding that, on a petition 
for revocation, the surrogate is gov- 


fidavit of merits that the contestant 
had stated all the facts in connection 
with the contest to her attorney, and 
had been advised by him and believed 
that she had a good meritorious case, 
is sufficient. In re Simmons’ Estate, 
143 P. 697, 168 Cal. 390. 


49. Sowell v. Sowell’s Adm’r, 40 
Ala. 243; Matter of Phalen’s Will, 3 
N.Y.S. 205, 6 Dem.Surr. 446 [aff 4 N. 
Y.S. 408, 51 Hun 208, 16 N.Y.Civ.Proc. 
292). 

[a] This is better practice, al- 
though not necessary, in the absence 
eee ea oe Lowell v. Lowell, 40 Ala. 
243. 


50. Matter of Hamilton's Will, 20 
N.Y.S. 73, 2 Conn.Surr, 268. 


Citation or notice generally see in- 
fra § 984. 


51. Burns v. Travis, 18 N.E. 45, 117 
Ind. 44. 


52. Objections to pleadings gen- 
erally see Pleading §§ 1212-1303. 


158 Miss. 816. 


Ni Y.—Hoyt v. Hoyt, 20°N. E402) 
112 N.Y. 493; Henry v. Henry, 1 How. 
Pr.N.S. 297, 3 Dem.Surr. 322. 


Tenn.—Brown y. Harris, 9 Baxt. 


386; Cornwell vy. Cornwell, 11 
Humphr. 485. 
[a] Allegations held sufficient to 


show prima facie sufficient grounds 
for objections to will if the petition- 
er was otherwise entitled to have the 
order vacated and to be heard on 
the merits of such objections. In re 
Butler’s Estate, 237 N.W. 592, 183 
Minn. 591. 


{[b] Application or petition not al- 
leging any grounds of nullity is not 
entitled to any consideration. Potts 
v. Potts, 77 So. 786, 142 La. 906. 


[ec] Application in nature of cave- 
at to a will already probated in com- 
mon form is defective as a technical 
motion to set aside the judgment of 
probate, where no illegality in the 
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prima facie defense against the probate of the will,°° 
and it has been held that the facts alleged must also 
be such as indicate at least a possibility of success 
of the petitioner’s contention as to his rights.64 Un- 
due influence in the procurement of the will as a 
ground for relief may be charged by alleging facts 
and circumstances showing such fact.°? Since a 
judgment of probate is presumed to have been grant- 
ed on sufficient notice,®* the fact that notice was not 
given as required by statute, as a ground for relief, 
must be affirmatively alleged,®* and a mere allegation 
that no notice of the probate proceedings was given 
to plaintiffs, or any of them, does not negative such 
presumption,®* but, on the other hand, authorizes the 
inference that the probate decree was made on prop- 
er notice.*® 


Fraud.°7 A cause of action for equitable relief 
from a probate decree is averred by allegations that 
the will was procured by fraud and undue influence 
and that plaintiff, without fault on his part, was igno- 
rant of defendant’s wrongful acts until after the ex- 
piration of the time to appeal from such decree,®* 
and the legal effect of such cause of action is not af- 
fected by other allegations as to misappropriations 
by the executor and his failure to account.®® In 


judgment was alleged. Henslee v. 


WILLS 


a petition for revocation that the will 


ty ay ae 
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charging fraud or collusion as a ground for opening 
or vacating the judgment or decree of probate,’ 
the facts which constitute the fraud or collusion 
should be distinctly alleged’! and also the manner 
in which the court was misled or imposed on;7? but 
the persons alleged to have committed the fraud 
need not be stated as they may be unknown to the 
petitioner.’* Since a minor is not barred by laches 
from making the application,’* he need not allege, in 
his proceeding to have the probate revoked on the 
ground of fraud, when or by what means the fraud 
was discovered.*° The sufficiency of the application 
or petition, as to fraud, is not controlled by the fact 
that it may be difficult to prove the facts alleged.7® 


[§ 982] g. Answer, Plea, and Replication.77 If 
for any reason not apparent on the face of the appli- 
cation or petition the petitioners are not “interest- 
ed” persons, their right to contest may be challenged 
by an answer creating an issue as to their necessary 
interest.7* An admission, by answer, of an allega- 
tion that certain persons were sole devisees and leg- 
atees is not binding on other legatees and devisees, 
if any.7® A plea of res judicata®® is not available 
in a suit to set aside the probate of a first will, and 
to have probated in lieu thereof two subsequent wills 


contest it he was still confined when 


Stamps, 72 S.H. 898, 1387 Ga. 114. 


Grounds for opening or vacating 
probate judgment or decree see su- 
pra §§ 970-974. 


60. In re Vodvarka’s Estate, 151 
N.W. 298, 97 Neb. 757. 

61. In re Gori’s Will, 222 N.Y.S. 
250, 129 Misc. 541. 

62. In re Clarke’s Estate, Myr. 
Prob. (Cal.) 259; In re Little’s Estate, 
Tose Pi e4i6.wi64 CalvApp,.695) ane re 
Habhegger’s Estate, 191 N.W. 409, 


154 Minn. 145. 


[a] Allegations of undue influence 
held sufficient.—(1) In general. In 
re Stoddart’s Estate, 163 P. 1010, 174 
Cal. 606; In re Habhegger’s Hstate, 
AOI Naw 6409.) 154 Minn. 145. 9 (2) 
That the will was procured by undue 
influence is sufficient to justify sub- 
mission of questions as to undue in- 
fluence and instructions thereon, 
where facts and circumstances were 
set out which, if true, would be tan- 
tamount to a direct allegation of un- 
due influence, it appearing that de- 
fendant so considered such allega- 
tions, and that the case was tried on 
the theory that undue influence was 
alleged. In re Little’s Estate, 223 P. 
ANG 64. CalApps 695. ((3)) That” BR, 
by reason of his confidential relations 
with the testatrix, his mother, and 
her absolute confidence in him, per- 
suaded her to believe that he was en- 
titled to the whole of her property and 
that of her deceased son, that such 
representations were false, and 
known to be so by R, when he made 
them, and that, believing such repre- 
sentations and controlled by them, 
she made the codicil, which she would 
not have done had she not believed 
such false and fraudulent represen- 
tations to be true. In re Ricks’ Es- 
tate, 117 P. 539, 160 Cal. 467. 


[b] Persons who exercised undue 
influence need not be stated, as they 
may be unknown to the petitioner. 


In re Clarke’s Estate, Myr.Prob. 
(Cal.) 259. 
[c] In Maryland an allegation in 


had been procured by undue _ influ- 
ence does not constitute a caveat to 
the alleged will after probate, and 
therefore is not a waiver of the right 
to object to the probate. Perrin v. 
Praeger, 140 A. 850, 154 Md. 541. 


Undue influence as ground for open- 
ing or vacating see supra § 970. 
63. See infra § 1091. 


64. Abels v. Frey, 14 P.(2d) 594, 
126 Cal.App. 48. 


Gack of notice as ground for open- 
ing’ or vacating see supra § 972. 


65. Abels v. Frey, 14 P.(2d) 594, 
126 Cal.App. 48. 


66. Abels v. Frey, supra. 


67. As ground for opening or va- 
cating see supra § 971. 


Pleading fraud generally see Fraud 
§§ 144-160. 


68. Folwell v. Howell, 169 A. 199, 
7) Conn: (565. 


69. Folwell v. Howell, supra. 
70. See supra § 971. 
71. Ark.—Dunn v. Bradley, 299 S. 


Wa STO 175 Ark 1827 


Cal.—In re Clarke’s Estate, 
Prob. 259. 


Md.—Worthington y. Gittings, 56 
Md. 542. 


Miss.—Didlake v. Ellis, 131 So. 267, 
158 Miss. 816. 


Mo.—Hyde v. Parks, 283 S.W. 727, 
221 Mo.App. 675. 


Myr. 


N.Y.—Hoyt v. Hoyt, 20 N.E. 402, 
112 N.Y. 493. 
[a] Allegation held suffiicient.— 


Allegation that the petitioner, for 
some time prior to the death of the 
testator and thereafter, although sane, 
was confined in a lunatic asylum and 
while in custody was served with a 
citation in the probate proceedings 
but was not allowed to answer the 
citation at the instance of the ex- 
ecutors and of legatees under the will, 
and that in order that he might not 


the will was probated and was not 
represented in the proceeding, alleges 
fraud which, if proved, would war- 
rant the surrogate in setting aside his 
former decree for fraud. Hoyt v. 
Hoyt, 20 N.E. 402, 112 N.Y. 493. 


[b] Allegations held insufficient: 
(1) To state case of extrinsic fraud 
in proceedings for probate. Abels v. 
Frey, 14 P.(2d) 594, 126 Cal.App. 48. 
(2) To show fraud practiced on pro- 
bate court in obtaining judgment ad- 
mitting will to probate. Dunn v. 
Bradley, 299 S.W. 3870, 175 Ark. 182. 
(3) To justify court in setting aside 
judgment for fraud in setting forth 
residence of testator and that he was 
of unscund mind. Hyde v. Parks, 283 
S.W. 727, 221 Mo.App. 675. 


72. Worthington y. Gittings, 56 
Mad. 542. 

73. In re Clarke’s Estate, Myr. 
Prob. (Cal.) 259. 

74 See supra § 977. 

75. Kaida v. Yamaguchi, 29 Ha- 
Wwaii 297. 

76. Caldwell v. Taylor, (Cal.) 238 
Pi(2da) T58. 

[a] Thus sufficiency of a com- 


plaint attacking the judgment of pro- 
bate and seeking to have a _ benefi- 
ciary declared an involuntary trustee 
for plaintiff's benefit, on the ground 
that plaintiff was prevented, by the 
beneficiary’s fraud, from contesting 
the will, and that the will was pro- 
cured by fraud, is not controlled by 
the fact that it may be difficult to 
prove the facts alleged. Caldwell v. 
Taylor, (Cal.) 23 P.(2d) 758. 


77. Generally see Pleading §§ 197— 
451. 


78. In re Mauvais’ Estate, 185 P. 
987, 48 Cal.App. 779. 


79. In re Plumb’s Estate, 
609, 177 Cal. 300. 


80. Judgment of probate court as 
res judicata in general see Judgments 
§§ 1170, 1286. 


abe) 12% 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 982-984] 


revoking the first will.®? 


Replication.’2. Under a rule of court providing 
that, when answers are filed to a petition to vacate 
the probate of a will, it is not necessary for the pe- 
titioner to file a replication, but the proceeding 
stands at issue as though a general replication had 
been filed, a proceeding to vacate the probate of a 
will, being a special one, is not governed by rules 
relating to equity proceedings, and the cause is at 
issue without a replication being filed.** 


[§ 983] h. Parties.s* An action or proceeding to 
open or set aside probate may be brought by one 
person, although there are others having a common 
interest with him, who are not joined as plaintiffs,*® 
but the application cannot be made in the name of 
one alone who is not an interested person.*® How- 
ever, either by notice’? or in some way there should 
be brought in as parties to the proceeding all the 
persons in interest,§8 or their representatives ;*° 
and, if such persons are not made parties, they may 
intervene in the proceeding.®® It has been held, 
however, that no one is to be made defendant but, 
the executor and those who are beneficially interest- 
ed in the will,®! and that persons “beneficially in- 


‘terested” mean devisees and legatees named in the 


will or persons claiming under them,®? and that, 
therefore, a posthumous child, although he may bring 
an action to revoke the probate, ®3 is not beneficially 
interested in the will, and is neither a proper nor a 
necessary party defendant.°* A bill to set aside a 
compromise and discontinuance obtained by duress 
and also for vacation of the probate decree should 
be against the party with whom the agreement was 


81. Succession of Gilmore, 102 So. | make. 
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Hanau’s Estate, 2 Pa.Dist. 127, 


(68-0, J.ler dis. 


® 
made, and not his attorney.®® 


A purchaser of property from the estate may be 
allowed to intervene and oppose a motion to set 
aside the probate.°® But purchasers of property 
from an heir after the administration of an intestate 
estate are not necessary parties to an application to 
vacate an order denying probate of a will.®? 


Substitution. Where the petitioner is estopped 
from maintaining the proceeding because of a pri- 
or judgment to which he was a party, a respondent 
whose answer admits the allegations of the petition 
in respect of the validity of the will cannot be sub- 
stituted and allowed to continue the proceeding in 
the petitioner’s place.®® 


[§ 984] i. Citation or Notice; Appearance.?° 
All the persons in interest, such as the executor, 
heirs, next of kin, devisees, and legatees, as a gen- 
eral rule should be regularly cited or notified of the 
application and proceeding to open or vacate the 
probate judgment or decree;! and jurisdiction of the 
parties is not acquired by the absence of citation 
or notice as required by statute,? or by the issuance 
of a- void citation.? Accordingly a failure to issue 
citation In a proceeding to revoke probate to such 
persons and serve it on them as required by statute 
justifies a dismissal of the petition and all proceed- 
ings thereunder,’ unless such persons enter a general 
appearance in the proceeding.» But it has been 
held that, where the persons interested are in court 
as parties to an order refusing probate, it is not 
necessary to give them notice of an application to 


tion. Bullard v. Wynn, 68 S.E. 439, 


94,157 La. 130. 


82. Generally see Pleading 
442. 


83. Houston v. Houston, 
PCa ose 


84. Parties generally see Parties 
ZH Gailey oye 


Who may apply generally see supra 
§ 975. 


85. Morse v. Morse, 42 Ind. 365. 


86. Bibby v. Myer, 10 Paige (N.Y.) 
220. 


{a] Thus, where the probate de- 
cree was rendered, on Service of cita- 
tion on an heir who was a feme covert, 
without serving her husband, the hus- 
band cannot apply in his own name 
only to set aside the decree; but the 
application must be made in the name 
of the husband and wife jointly, if the 
proceeding on the service of the wife 
only was irregular. Bibby v. Myer, 
10 Paige (N.Y.) 220. 


87. See infra § 984. 


88. Bullard v. Wynn, 68 S.E. 439, 
134 Ga. 636; Irvine v. Greenway, 295 
S.W. 445, 220 Ky. 388; Hanau’s Es- 
tate, 2 Pa.Dist. 127, 12 Pa.Co. 386. 


{a] Conflicting interest.—In pro- 
ceedings by a party formerly proceed- 
ed against as nonresident for im- 
peachment and,retrial of the probate 
of the will, the only necessary parties 
are those whose interests conflicted 
with the petitioner’s. Irvine vy. Green- 
way, 295 S.W. 445, 220 Ky. 388. 


[b] Expectant interest.—Not only 
those who have a present, but those 
having an expectant, interest should 
be made parties. Their interests are 
affected by any decree the court may 


§§ 392- 


36 App. 


12> Pa-.Co. 386. 


89. Bullard v. Wynn, 68 S.E. 439, 
134 Ga. 636. 


[a] Party in whose favor judg- 
ment was rendered, or, if dead, his 
legal representative, is a necessary 
party to a motion to set aside the 
judgment, and hence, where motion 
was made to set aside the probate 
of a will, and the propounder, husband 
of the testatrix and nominated execu- 
tor, was dead, the judgment could not 
be set aside in the absence of a repre- 
sentative of the propounder’s estate 
asa party, although no administrator 
had been avpointed on his estate. 
Bullard v. Wynn, 68 S.E. 439, 134 Ga. 
636. 


90. Bullard v. Wynn, supra. 
Intervention: 
Generally see Pleading §§ 185-226. 
BY. purchaser see infra text and note 


91. Morse v. Morse, 42 Ind. 365. 

92. Morse v. Morse, supra. 

93. See supra § 975. 

94. Morse v. Morse, supra. 

95. Anonymous v. Trenkman, 48 F. 
(2d) 571. 

96. Bullard v. Wynn, 68 S.E. 439, 


134 Ga. 636. 


[a] Thus, where a will was pro- 
bated, which conferred on the execu- 
tor power to sell the property of the 
testatrix, and subsequently a motion 
to set aside the judgment of probate 
was made by the heirs of decedent, a 
person who had purchased property 
from the executor under the authority 
contained in the will was properly al- 
lowed to intervene and oppose the mo- 


134 Ga. 636. 


97. Simpson v. Cornish, 218 N.W. 
193, 196 Wis. 125. 


98. Matter of Ruppaner’s Will, 37 
N.Y.S. 429,15 Mise. 654, 25 Noy-Civ. 
Proc. 158, 1 Gibb.Surr. 445 [aff 41 NVY. 
Ss 212, 9 ‘App Div. 422): 


99. In probate proceedings or ac- 
tions relating thereto generally see 
supra §§ 711-723. 


Process generally see Process 50 C. 
Imps 2. 


1. Sowell v. Sowell’s Adm’r, 40 Ala. 
243; Waters v. Stickney, 12 Allen 
(Mass.) 1, 90 Am.D. 122; Matter of 
Hamilton’s Will, 20 N.Y.S. 73, 2 Conn. 
Surr. 268; In re Johnson’s Will, 109 
SH 373) 182) N.€s 522: 


2. Los Angeles First Nat. Trust & 
Savings Bank v. Superior Court in and 
for Los Angeles County, 270 P. 710, 94 
Cal.App. 79; Pryer v. Clapp, 1 Dem. 
Surrs CN ayes sie 


3. Los Angeles First Nat. Trust & 
Savings Bank yv. Superior Court in and 
for Los Angeles County, 270 P. 710, 94 
Cal.App. 79. 


4. In re Plumb’s Estate, 170 P. 609, 
177 Cal. 300; In re Hite’s Estate, 101 
Pi 8, 165 Call. 390; Pryer v. Clapp, Z 
oe surrs CNoYe) 387. 


In re Hite’s Estate, 
es Cal. 390. 


[a] Appearance not general.—An 
administrator with the will annexed, 
who appeared merely to move to dis- 
miss the petition to revoke the pro- 
bate of the will for failure to issue 
the required citation, did not appear 
generally, although he did not desig- 
nate his appearance as special. In re 
Hite’s Estate, 101 P. 8, 155 Cal. 390. 


DEOL AES = fe 


1152 [68 C.J.] 


@ 


vacate the order filed at the same term of court;°® 
and that an order denying probate may be set aside 
at the same time on the ground that notice of the 
proceeding was not given to certain interested per- 
sons, not mentioned’ in the probate petition, without 
notice of the application to set aside being given to 
the probate petitioners.’ So, also, under a statute 
giving parties against whom judgment has been ren- 
dered with notice only by publhieation the right to 
have the same opened within a limited period, a per- 
son served by publication in an action to set aside 
probate, against whom a default is entered, may ap- 
pear before judgment and join in seeking to set the 
probate aside. 


Sufficiency.® Although a citation does not give 
jurisdiction of a person not named therein,’® a mere 
omission to cite an executor in his representative 
capacity does not invalidate the citation if it was 
issued to the proper party as such executor;*? and 
an individual designation of a person named as lega- 
tee is a sufficient designation of him.12 A variance 
between the citation and a copy thereof served is 
curable by amendment, where the person served has 
appeared.1? In the absence of a statutory form of 
service, the court may order notice by personal serv- 
ice or registered mail.'4 If the citation cannot be 


6. Veasey v. Day, 94 N.E. 481, 175 
Ind. 406. [a] 


WILLS 


Estate, 143 P. 697, 168 Cal. 390. 
Thus, where an attorney with ai. 


[§§ 984-985 


served on all the parties before the return day, the 
court may extend the time for return and order the 
citation to be served within the time to which the 
return is extended.*® 


Time of issuance.t® It has been held that such a 
citation is in the nature of a summons and should be 
issued within the statutory period therefor, after 
the petition for revocation or vacation is filed,1” al- 
though the court may relieve the petitioner from the 
failure to do so 1f the failure was the result of ex- 
cusable neglect.+§ 


Alias citation.t®° The court in its discretion may 
permit the issuance of an alias citation where serv- 
ice of the original citation was withheld, if there 
was a good excuse for doing so.?° 


[§ 985] j. Hearing and Determination?1—(1) In 
General. On the hearing of an application or peti- 
tion for the opening or vacation of a judgment or 
decree of probate the usual rules apply as to the is- 
sues?” and proof,?* and accordingly applieant or the 
petitioner is entitled to have the judgment or decree 
opened or vacated only on such grounds as are al- 
leged in the application or petition,?* and sufficiently 
supported by the facts shown.?* 
sufficiency of the evidence to sustain the will are mat- 


County, 270 P. 710, 94 Cal.App. 79. 
Hearing and determination of 


The weight and. 


7. Chandler v. Fisher, 120 N.E. 510, 
286 Lil. 57. 


{a] hus, where petition to pro- 
bate a will named only the children 
and legatees, and not the infant 
grandchildren, who were entitled to 
notice, an order, made at the same 
term, setting aside the original order 
denying probate on the ground that 
no notice was sent to the grandchil- 
dren, was correct, although no notice 
was given to the children of the ap- 
plication to set aside. Chandler v. 
Fisher, 120 N.E. 510, 285 Ill. 57. 


8. Security Trust Co. of Rochester, 
N. Y., v. Myhan, 114 N.E. 410, 186 
Ind. 391. 


9. Requisites and validity of proc- 
ess generally see Process §§ 29-48. 


10. Los Angeles First Nat. Trust 
& Savings Bank vy. Superior Court in 
and for Los Angeles County, 270 P. 
710, 94 Cal.App. 79. 


11. In re Logan’s Estate, 153 P. 
388, 171 Cal. 357; Los Angeles First 
Nat. Trust & Savings Bank v. Su- 
perior Court in and for Los Angeles 


County,-270. P--710, 94 .Cal.App. 79); 
In re Murphy’s Estate, 168 P. 175, 
98 Wash. 548. 

12. In re Logan’s Estate, 153 P. 


388, 171 Cal. 357. 
135 weryer: v.. (Clapp, 
CNY.) (887. 


14. Simpson v., Anderson, 137 N.E. 
S835. 11), 172. 

15. In re Logan’s Estate, 
388, 171 Cal. 357. 


Service of process generally see 
Process §§ 56-256. 


16. Time for issuance of process 
generally see Process § 28. 


1 Dem.Surr. 
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17. Bacigalupo v. San Francisco 
Super. Ct., 40 P. 1055, 108 Cal. 92. 


18. In re Withenbury’s Estate, 204 
P. 385, 188 Cal. 109; In re Simmons’ 


a large practice placed in the hands 
of a clerk who had been admitted to 
practice the matter of filing of the 
petition for revocation of probate of a 
will, and the clerk was ignorant as to 
necessity of issuing citation within 
one year after probate, but the mis- 
take was discovered so that citation 
was issued within ten days after the 
petition was filed and within three 
days after the expiration of the year, 
the failure was excusable, and dis- 
missal of petition was an abuse of dis- 
eretion. In re Withenbury’s Estate, 
204 P. 385, 188 Cal. 109 (also holding 
that the court has a wide discretion in 
the granting or refusing of such re- 
lief). / 


[b] Affidavit of merits.—The word 
“contest,” referring to a will contest, 
as used in an affidavit of merits, stat- 
ing that contestant had stated all the 
facts with reference to the contest 
to her attorney, is not limited to the 
ground of attack presented by the 
contestant, but to the entire dispute 
involved in such attack, and the de- 
fense thereto. In re Simmons’ Estate, 
143 P. 697, 168 Cal. 390. 


19. Alias writs generally see Proc- 
ess §§ 49-52. c 


20. Los Angeles First Nat. Trust 
& Savings Bank v. Superior Court in 
and for Los Angeles County, 270 P. 
710, 94 Cal.App. 79. 


[a] Thus the action of the court 
in directing, more than one year after 
the probate of the will, an alias cita- 
tion to issue after the failure to serve 
an original citation which had been is- 
sued within the one-year period will 
be upheld, where the only object in 
withholding service of the citation 
arose from a protracted but con- 
scientious, constant, and expensive 
endeavor to obtain a compromése and 
to avoid litigation, and it cannot be 
said as a matter of law that such con- 
duct was inexcusable rather than 
logical and judicial. Los Angeles 
First Nat. Trust & Savings Bank v. 
Superior Court in and for Los Angeles 


proceeding to open or vacate judg- 
meee generally see Judgments §§ 579— 


22. Wendt v. Foss, 140 N.W. 881, 
161 Iowa 122. 


[a] Illustration. — Whether the 
will was in fact executed is not put 
in issue by an allegation that the in- 
strument probated was not the will 
of deceased, and in support of the 
conclusion specifically alleges that it 
was procured by undue influence, and 
that decedent was of unsound mind, 
as all other objections to the instru- 
ment which might have been raised 
are thereby eliminated. Wendt v. 
Foss, 140 N.W. 881, 161 Iowa 122. 


Issues, proof, and variance general- 
ly see Pleading §§ 1144-1211. 


23. Hunter v. Baker, 141 A. 368, 
154 Md. 307 [cert den 49 S.Ct. 28, 278 
U.S. 627, 73 L.Ed. 546]. 


[a] Admissibility of proof.—On a 
petition to revoke an order refusing 
probate, the evidence should not be 
confined to showing that the court 
acted without authority in passing 
such order, or was fraudulently im- 
posed on, but evidence should be ad- 
mitted as to the fact that the paper 
which had been torn by the testator 
was torn by him when mentally in- 
competent to revoke it. Hunter v. 
Baker, 141 A. 368, 154 Md. 307 [cert 
den 49 S.Ct. 28, 278 U.S. 627, 73 L.Ed. 
546]. 


24. Fuller v. Fuller, 158 N.E. 333, 
261 Mass. 82; 
Baxt. (Tenn.) 386. 


[a] Evidence held inadmissible as 
to testamentary capacity where the 
only issue was whether decree allow- 
ing will should be revoked for fraud 
on the court. Fuller y. Fuller, 158 N. 
E. 333, 261 Mass. 82. 


25. In re Miller’s Estate, 263 P. 
214, 203 Cal. 92; In re Myers, 59 A. 
259, 67 N.J-Eq. 560 [aff 64 A. 138, 69 
N.J.Eq. 793]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Brown v. Harris, 9: 
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ters to be determined by the probate court, and will 
not be considered in an action or proceeding to re- 
voke or vacate the probate decree for lack of juris- 
diction.?® Where, on the opening of a decree of pro- 
bate, the validity of the testator’s marriage is attack- 
ed, the court may determine the question of such va- 
lidity as a preliminary proposition.?7 


Matters to be proved. It has been held that to 
justify the opening of a decree admitting a will to 
probate, there must be shown to the satisfaction of 
the court: (1) The status of applicant as a person in 
interest.28 (2) Facts sufficient to afford a substan- 
tial basis for contesting the will.2® (3) A reasonable 
probability that he will be successful in a contest on 
the will.?° A decree will not be reopened or vacat- 
ed and a contest permitted on the mere assertion of a 
claim to an interest in the estate.*? 


[§ 986] (2) As to Opening Default.*? Where the 
contestant has suffered the judgment or decree to be 
entered without objection, the court must inquire 
into the cireumstanees of the default;*? and, al- 
though it has been held that the court may exercise 
a certain liberality in opening such a default,?* the 
judgment or decree will not be reopened on the 
ground that the contestant’s counsel was at the time 
of the default engaged in another court, where the 
probate hearing was set for the morning and the 
trial in the other court was not commenced until 
noon,*° or on the ground that the contestant could 


375, 146 Misc. 


26. In re Thompson, 102 A. 303, 116 
Will, 


Me. 473. 

[a] Rule applied.—On a petition 
to vacate a decree admitting a de- 
stroyed will to probate, testimony to 
the effect that the evidence did not 
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415; 
259 N.Y.S. 551, 144 Misc. 
In re Burridge’s Estate, 
206, 140 Misc. 574 [rev 255 N.Y.S. 581, 
234 App.Div. 457]; 
Estate, 241 N.Y.S. 513, 136 Misc. 555 
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not safely go to trial without the testimony of a cer- 
tain witness, where it does not appear by the appli- 
cation that such witness would attend, if the de- 
fault were opened and the trial set for a particular 
date.2® But, where the contestant on eve of trial 
was abandoned by his counsel and had little time to 
secure other counsel, and the delay in moving to open 
the default did not prejudice the estate, the motion 
to open the default should be granted.?7 


[§ 987] (8) Presentation and Reception of 
Proof. The facts necessary to enable the court to 
set aside a judgment or decree in a probate proceed- 
ing are usually presented by affidavit,?® but this is 
not always essential, as the requisite facts may oth- 
erwise appear,®® as from a verified pleading;*® and 
it has been held that whether the will admitted to 
probate was a forgery, and whether the parties moy- 
ing to set aside the probate were decedent’s next of 
kin, as alleged, cannot be determined on affidavits.*! 
Where the probate court is without jurisdiction to 
set aside a probate decree,*? it may refuse to receive 
additional testimony.* 


[§ 988] (4) Burden of Proof; Evidence. The 
burden is on applicant or the petitioner to prove 
the facts alleged by him as a ground for opening 
or vacating the probate decree,*#* and, if he fails 
to do so, a reopening or vacation of the decree is er- 
roneous.*® General rules apply as to the weight and 
sufficiency of the evidence,*® and an application to 


In re Pierson’s 
851; 
251° N.Y.S: 


Are 181 App.Div. 35 [rev 166 N.Y.S. 


38. Jacobsmeyer vy. Superior Court 
in and for San Diego County, (Cal. 
App.) 22 P.(2d) 253. 


Motion by testator’s creditor 


In re Lindsay’s 


warrant the finding that the testatrix 
destroyed the will in the belief that 
she had executed a later legal will 
may properly be excluded. In re 
Thompson, 102 A. 303, 116 Me. 473. 


27. In re Dord’s Will, 154..N.Y.S. 
302, 90 Misc. 222, 14 Mills Surr. 303. 


28. In re Bray’s Estate, 262 N.Y. 
S. 375, 146 Mise. 415; In re Teres’ 
Will, 250 N.Y.S. 620, 140 Misc. 549. 


[a] Prima facie interest of ap- 
plicant for Opening of decree admit- 
ting will to probate is ordinarily es- 
tablished by his mention as legatee in 
the original will, subscribed by the 
testator, and apparently attested 
regularly. In re Bray’s Estate, 262 
N.Y.S. 375, 146 Misc. 415. 


[b] Evidence held sufficient to re- 
quire that alleged next of kin be given 
day in court, and that, if at a pre- 
liminary hearing they established that 
they were next of kin, decree admit- 
ting the will to probate should be 
opened and issues of forgery and 
perjury litigated. In re Teres’ Will, 
250 N.Y.S. 620, 140 Misc. 549. 


[ec] Evidence held insufficient.— 
One producing merely a copy of an 
alleged will, under which he was 
legatee, and failing to prove that its 
existence when the testator died or 
fraudulent destruction in his lifetime 
could be established, failed to show 
his status as an interested party en- 
titled to reopening of decree admit- 
ting subsequent will to probate. In 
re Bray’s Estate, 262 N.Y.S. 375, 146 
Misc. 415. 


. 29. Matter of Leslie’s Estate, 161 
INGE Ss 790,. 1%5 App Diy. 1083 “In. re 
Jones’ Estate, 265 N.Y.S. 55, 147 Misc. 
898; In re Bray’s Hstate, 262 N.Y.S. 


[aff 254 N.Y.S. 921, 234 App.Div. 841]. [a] 


30. In re Elias’ Will, 225 N-Y.S. 
294, 222 App.Div. 728; In re Jones’ 
Estate, 265 N.Y.S. 55, 147 Misc. 898; 
In re Bray’s Estate, 262 N.Y.S. 375, 
146 Mise. 415; In re Pierson’s Will, 
259 N.Y.S. 551, 144 Mise. 851: In re 
Kalmowitz’s Will, 236 N.Y.S. 223, 134 
Mise. 508. 


[a] MTllustration.—On a petition to 
allow a contest of probate and to es- 
tablish a claim as an heir of dece- 
dent’s deceased husband, the court 
would not vacate the probate of the 
will and take evidence on the question 
involved, where the petitioner did not 
show that his claim was probably 
well founded, and that he would be 
able to substantiate it. In re Leslie’s 
Estate, 161 N.Y.S. 790, 175 App.Div. 
108 [aff 156 N.Y.S. 346, 92 Misc. 663]. 


31. Matter of Jackson, 237 N.Y.S. 
754, 227 App.Div. 777; Matter of 
Elias’ Estate, 225 N.Y.S. 294, 222 App. 
Div. 728; Matter of Leslie’s Estate, 
161 N.Y.S. 790, 175 App.Div. 108; In 
re Bray's Estate, 262 N.Y.S. 375, 146 
Mise. 415; Matter of Lindsay’s Es- 
tate, 241 N.Y.S. 513, 136 Misc. 555 [aff 
254 N.Y.S. 921, 234 App.Div. 841]. 

22. Opening or vacating default 
judgment generally see Judgments §§ 
673-679. 

33. In re Burridge’s Estate, 251 
N.Y.S. 206, 140 Misc. 574 [rev 255 N. 
Y.S. 581, 234 App.Div. 457]. 

34. In re Wolfe’s Will, 168 N.Y.S. 
264, 181 App.Div. 35 [rev 166 N.Y.S. 
909]. 

35. In re Tyrrell’s Estate, 173 N.Y. 
S. 207. 

S6. In re Tyrrell’s Estate, supra. 


37. In re Wolfe’s Will, 168 N.Y.S. 


to vacate and set aside probate of the 
will in the wrong county whereby the 
creditor has been deprived of an op- 
portunity to present his claim is 
usually made and determined on affi- 
davits alone as authorized. In re Sea- 
pee Estate, 196 P. 928, 51 Cal.App. 


39. Jacobsmeyer vy. Superior Court 
in and for San Diego County, (Cal. 
App.) 22 P:(2d) 258. 


_ 40. Jacobsmeyer v. Superior Court 
in and for San Diego County, supra. 


Verification of application or peti- 
tion see supra §.980. 


41. In re Teres’ 
620, 140 Misc. 549. 


42. See supra §§ 963, 964. 


43. Pepper v. Old Colony Trust 
Co., 160 N.E. 446, 262 Mass. 570. 


[a] Thus, where the probate judge 
is without jurisdiction to set aside 
an original decree allowing a will, his 
refusal to receive testimony of wit- 
nesses and to receive additional evi- 
dence as affecting questions of for- 
geries of signature of the testator 
and witnesses is not error. Pepper v. 
Old Colony Trust Co., 160 N.E. 446, 
262 Mass. 570. 


44. See supra § 760. 


Grounds for opening or vacating 
generally see supra §§ 970-974. 


45. Lovell v. Lovell, 176 N.E. 210, 
276 Mass. 10. 


46. Keaho’s Estate, 17 Hawaii 308; 
In re Kelly’s Estate, 175 N.W. 653, 
103 Neb. 513, 172 N.W. 758; In re 
Pierson’s Will, 259 N.Y.S. 551, 144 
Mise. 851; Flynn v. Vanderslice’s Es- 
tate, 273 P. 218, 184 Okl. 156. 


Will, 250 N.Y.S. 
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set aside probate may be denied where the evidence 
if presented in the probate proceeding would have 
resulted in a direetion of verdiet for the will’ 
But an application to revoke probate may be grant- 
ed where the petitioner makes out a prima faeie ease 
that he is a relative of the testator, and should have 
been given notice of probate.** 


f§ 989] &. Order or Decree; Relief.*® Where a 
proceeding for revoeation of probate on the grounds 
of the invalidity of the will is conducted as if for 
the reproving of the will, and ts confined to a con- 
test as to validity, the duty of the court is perform- 
ed by the rendition of a deeree revoking or contin- 
ing the probate deeree;*°_ and it has been held that 
revoeation may be granted on condition that the pe- 
titioner’s relationship be proved before a referee on 
or before a given date, and that he bear the easts if 
unsueeessful:®! but, if the deeree upholds the will, 
it should formally deny the petition to set it aside}? 
A deeree setting aside probate, which declares the 
will void, and also all proceedings thereunder, is not 
objectionable as being too broac 358 An order or de- 
eree of dismissal in such proceeding is strictly, im 
its effect, an order or decree refusing to revoke pro- 
bate,** and such an order on the death of the con- 
testant should be made only after substitution of his 
personal representative and by judgment running 
against such representative.®* Where, on a contest 
for the revoeation of probate of a will, 8 verdict 
is rendered determining its invalidity, a Judgment 
should be entered entirely annulling the probate and 
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revoking the powers of the exeeutor,*® and a pdr 
ment entered in parsuance of a stipulation ef the 
parties to the contest, whereby the probate is annal- 
led merely as to the contestant, and to the extent to 
whieh he is interested in the estate, is void SS 


> 


Incidental relief@’ In setting aside or vacating 
the probate judgment or decree the court may grant 
such other incidental relief or make such orders as 
may be proper under the facts and eireumstanees** 
As incidental relief the court may grant an injure 
tion against the use of the deeree admitting the will 
to probate and against further administrat ton of the 
estate pending final determination of the matter.** 
But, where the action or proceeding is In a court 
other than the probate court, it cannot, in setting 
aside the probate decree, order the cause tried de 
nove im such court,*t or take over the settlement of 
the estate;®? the proper reniedy in such a ease for 
one seeking relief from a deeree of a court of pro- 
bate admitting a will obtained by fraud is by judg- 
ment setting aside the decree and restraining use 
thereof as a defense, thus leaving the parties toe re- 
litigate in a court of probate the question of admis- 
sion of the will to prebate.®$ 


[§ 990] 1. Bifect of Vacating Probate Decree,** 
A Qeeree setting aside the probate of a will operates 
on the interest of applicant only;** and does not in- 
ure to the benefit of others who have lest their right 
to eontest the will by lapse of time.®® On sxeh set- 
ting aside or vacation of probate the paper may 
again be propounded for probate, and probated ;** 


_ fa] Doubtful or equivocal f.— 
A judgment of probate entered on & 
proper petition after legal notiee, and 
not challenged for a year and & half, 
should not be vacated on deubtful 
or equivocal proofs on the issue of 
the testator’s Incompetency or of un- 
due influence. In re Kelly's Estate, 
175 N.W. 653, 172 NW. 75S, 103 Neb. 
513. 

[b] Evidence held sufficient: (1) 
To sustain finding and judgment re- 
fusing to set aside probate of will on 
ground that contest was prevented by 
misrepresentations. Flynn xv. Van- 
derslice’s Estate, 2T3 P. 215. 134 OL 
156. -(2) To sustain decree dismiss- 
ing petition to revoke probate. 
Kesaho’s Estate, 17 Hawaii 308. 


[ec] Bvidence held insnfficient: (1) 
To warrant reopening of probate de- 
eree, on issue of soundness of mind of 
the testator. In re Lindsay's Estate, 
941 N.Y.S. 513, 136 Mise. 555 [ait 254 
NY.S. 921, 234 App.Div. $41]. (2) To 
entitle ancillary administrator of the 
testator’s widow to reopen decree ad- 
mitting will. In Te Burridge’s Estate, 
251 N.Y-S. 206, 140 Misc. 574 {rev 255 
N.LY.S. 581, 234 App.Div. 457]. 


Weight and sufficiency of evidence 
as to validity of will generally sce 
supra §§ 794-828. 

47. In re Jackson’s Estate 23 
¥.S. 226, 134 Misc. 750 [aff 23 
754, 227 App.Div. 777]. 

4g. In re Elias’ Estate, 224 N-Y.S. 
369, 130 Misc. 327. 

Lack of notice as grounds for open- 
ing or vacating see supra § 972. 


49. Order opening or vacating 
judgment generally see Judgments §§ 
594-598. 


50. In re Watson’s Will, 30 N.E. 


= 
i, 
> 
n 


56, 181 NY. 587, 4 Silv.d. $0 

51. Im re Elias’ Estate, 2234 NVY.S. 
9, 180 Mise. $27. 

52 In re Wall's Estate, 200 BP. 929, 
IST Cal. 50. 


_ fa] Omission not prajudicial.—aA 
judgment against the petitioner In & 
proceeding for revocation of probate 
of a will, which, after stating that 
the jury “duly rendered their verdict 
in faver of defendant,” decreed that 
the executor recover his costs from 
plaintiff, was erroneous, as Rot tor- 
mally denying the petition, but the 
petitioner was not injured by 
omission. In re Wall's Estate, 
P. 929, 187 Cal. 50, 

5S. Sinnet v. Bowman, $T NL. 
151 MM. 146; Moyer vw Swygart, 1 
N.E. 450, 125 TM. 262, 

54 In re Baker's 
989, 170 Cal. STS, 

55. In re Baker's Estate, Supra, 

56. Freud's Estate, 15 PB. 185, TS 
Cal. 555. See also Clements vw Me 
Ginn, (Cal.) 33 P. 920, 

57. Freud's Bstate, 15 
Cal. 555. 

58 In opening or vacating judg- 
ment generally see Judgments $$ 584- 
592 


36 


Estate, 150 P. 


P. 135, TS 


59. Evans v. Trimble, 152 NVY.S, 
333, 8S Misc. 667, 18 Mills Surry 4 
{rey on other grounds 155 N.Y.S, 25, 
169 App.Div. 363, 15 Mills Surr, 449 
eo dism 113 N.B. 1058, 21T NY. 
‘ . 


[a] Thus, in an action to vacate 8 
decree admitting a will to probate and 
secure an adjudication that a later 
will was the last will of deceased, 
the court may render judgment for 
plaintiff, with direction that the 


later will be admitted to probate. 
Brans vw Trimble, 152 NOY. 388, SS 
Mise 68T. 

6Q Felwell w Howell, 169 A. 193, 
LIT Ceomn, 565, 

@l. gg w Simpson, H2 NE 


ITE, BTS IM. Y 


[a] Thus the superior court has 
no jurisdiction, on x BUL Med to set 
aside or vacate an order or juds 
ment of the county court denying the 
probate of a will, to make or order & 
Gecree that the cause be tried de Revo 
in the superior court, —Simpser ¥. 
Simpson, 112 NBL LTE, QTS TW FQ 

New trial generally sce supra ff 
Q4 R951, + 

2. Folwell v. Howell, 169 A. 19s, 
11T Comn, 565, 

ta] “Whe court of probate must 
settle the estate and the prayer that 
it be ordered to Proceed no farther 
with such a settloment could not be 
granted.” Folwell vy Howell 269 AC 
199, 202, FLT Conn, 565, 

&. Folwell vy. Howell, supra, 

64 Operation and effect of o 
or vaca judgment gen 
Judgements $$ 94-598, 

65 Samsen v. Samson, $0 PL §T9, 
64 Cal, $2T. 

6s Samson WwW Samson, Sauprea;: 
Spencer v. Spencer, TY PL SQ TM 
Mont. 681, 10 Prob RepAann £12. 

6Y. Herring v Ricketts, 18 Sa $02, 
101 Ala, $402 Matter of Odelt's Hstate, 
28 NYS. 148, 2 Mise. 390, 1 Pow. Sarn, 


408, 

ae Proceeding for second probate 
“is de novo, and must centerm, ef 
course, to statutory requirements, Ik 
all respects as it the original irrege- 
lar probate had not been dee sa 


Sle 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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! 
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and a ¢aveat filed against the will remains in full 
force and effect until the issue raised thereby is tried 
and a valid judgment rendered.°* Revocation of the 
probate of a will, which revokes prior wills, includes 
the revocation clause in the later will, and such 
clause cannot be subsequently invoked to defeat a 


prior valid will.®® 


Rights of purchaser. 


Herring v. Ricketts, 13 So. 502, 101 


Ala. 340, 343. 


Successive applications for probate 
generally see Supra § 627. 


68. Holt v. Ziglar, 79 S.E. 805, 163 
NSE. 390: 


Contest of will generally see supra 
§§ 667-681. 


Opposition to probate generally see 
supra §§ 629-640. 


69. In re Miller, 59 N.Y.S. 978, 28 
Misc. 373, 1 Mills Surr. 192. 


[a] Thus, under a statute which 
gives the court power to revoke the 
probate of a will of personal property, 
if found for any reason invalid, a de- 
cree revoking the probate of a will 
which disposes of both real and per- 
sonal property, so far as it relates to 
personal property, extends to a clause 
of such will revoking all former wills, 
and a former will may be proved, and 
becomes operative as a disposition of 
the testator’s personal estate. In re 
Miller, 59 N.Y.S. 978, 28 Misc. 373, 1 
Mills Surr. 192. 


70. Newbern v. Leigh, 113 S.E. 674, 
184° N.C. 166, 26 A.L-R. 266. 


Conclusiveness of probate generally 
see infra §§ 1092-1094. 

71. Cross references: 

Contest of probated will see supra 

§§ 667-681. 

Costs on appeal see infra § 1087. 
In actions to construe will see infra 

XII in 69 C.J. 

72. For review of actions relating 
to wills or probate see infra §§ 1047- 
1066. 

Nature and forms of remedy for ap- 
pellate review generally see Appeal 
and Error §§ 1-110. 

73. Ala.—Matthews v. McDade, 72 
Ala. 377. 


Ark.—Petty v. Ducker, 11 S.W. 2, 
51 Ark. 281. 


Cal.—State vy. McGlynn, 20 Cal. 233, 
81 Am.D. 118. 


Colo.—Greathouse v. 
Coloe3 9. 


Conn.—Buckingham’s Appeal, 18 A. 
256, 57 Conn. 544. 


Ga.—Peale v. Ware, 63 S.E. 581, 131 
Ga. 826. 


Ill.—Andrews v. Black, 43 Ill. 256; 
In re Glos, 255 Ill.App. 567 [aff 173 N. 
E. 604, 341 Ill. 447, 72 A.L.R. 1328]. 


Kan.—Lawrie v. Lawrie, 18 P. 499, 
39 Kan. 480. 
Ky.—Tackett v. Tackett, 265 S.W. 


336, 204 Ky. 831; Preston v. Fidelity 
Trust, ete., Co., 22 S.W. 318, 94 Ky. 
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Under a statute that the 
record and probate is conclusive until vacated on 
appeal or declared void by a competent tribunal, 
a purchaser of land for value from a devisee with- 
out notice of imperfections or irregularities in the 
will, which has been duly probated and recorded, 
takes good title, although later the will is set aside.*° 
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[§ 991] U. Review*71—1. Of Probate Proceed- 
ings‘*—a. Form of Remedy. Depending largely on 
local statutory rules, review of an order or decree 
in probate proceedings may be obtained by appeal,’” 
certiorari,‘* bill of exceptions,’ 


5 


5 writ of review,’® or 
In the absence of statute no reme- 


dy by appeal exists;7® and, when there is a purely - 


tien 22 


295, 15 Ky.L. 130. 


La.—Succession of Farrell, 
DOs ot “ae woe 


Md.—Meyer v. Henderson, 41 A. 
1073, 42 A, 241, 88 Md. 585; Shultz v. 
Houck, 29 Md. 24. 


Mass.—Collis v. Walker, 172 N.E. 
228, 272 Mass. 46; Northampton v. 
Smith, 11 Mete. 390. 


Mich.—Wright v. Wright, 44 N.W. 
944, 79 Mich. 527; Cheever v. Wash- 
tenaw Cir. Judge, 7 N.W. 186, 45 Mich. 
6; American Baptist Missionary Un- 
ion v. Peck, 9 Mich. 445. 


N.J.—In re Alexander’s Will, 27 N. 
J.Eq. 463 [aff 29 N.J.Eq. 649]. 


N.M.—Miera v. Akers, 184 P. 817, 
25 N.M. 508; In re Teopfer’s Estate, 
(850 O8,. LARINGNESS oa. 60 TN odo 


N.Y.—Howland v. Taylor, 53 N.Y. 
627 mem; Rollwagen v. Rollwagen, 
3 Hun 121, 5 Thomps.&C. 402 [aff 63 
N.Y. 504]: Scribner v. Williams, 1 
Paige 550; Newhouse v. Gale, 1 Redf. 
Surri 217. 


Ohio.—Methodist Episcopal Church 
Missionary Soc. v. Ely, 47 N.E. 537, 56 
Ohio St. 405; Mitchell v. Hogg, 10 
Ohio St. 447. 


Pa.—Lohr’s Estate, 40 Pa.Co. 159; 
Smart’s Estate, 3 Pa.Co. 232. 


Vt.—Howe’s Ex’rs v. Pratt, 11 Vt. 
PA 


Va.—McGlothlin v. Keen, 124 S.E. 
451, 140 Va. 84; Queensbury y. Vial, 
96 S.E. 173, 123 Va. 219. 


{a] Right statutory.—‘The right 
to appeal from decisions in proceed- 
ings for probate is created by statute, 
and there is little similarity in the 
laws of the several states respecting 
the same.” Lawrie v. Lawrie, 18 P. 
499, 501, 89 Kan. 480. 


74, Eubanks v. Jackson, (Tex.Civ. 
App.) 280 S.W. 243; Heaton v. Buhler, 
127 S.W. 1078, 60 Tex.Civ.App. 423. 


[a] Certiorari unavailable.—(1) 
Ordinarily, where there is an ample 
remedy by appeal, certiorari is not 
available to review an order in pro- 
bate proceedings. Succession of Mc- 
Dermott, 64 So. 136, 134 La. 348; 
State v. District Court of Second Ju- 
dicial Dist. in and for Silver Bow 
County, 19 P.(2d) 220, 93 Mont. 439. 
(2) Where the only error asserted in 
a decree admitting a will to probate 
is the failure of the court to receive 
the testimony of witnesses and cause 
it to be reduced to writing in open 
court, the only remedy to correct such 
an error is by appeai, and a writ of 
certiorari will not lie. Petty v. Duck- 
er, 11 S.W. 2, 51 Ark. 281. 


75. Appeal of Rawley, 106 A. 120 
118 Me. 109; Embley v. Hunt, 29 N.J. 


60 So. 


*By JAMES R. WILSON (§§ 991-1066). 


statutory right of appeal, the statute granting the 
right must be strictly complied with before the ap- 
peal can be taken.7® 
exclusive,*® and after the time for appeal has passed 
the proceedings cannot be reviewed in another ac- 
Under statutes to that effect an order ad- 
mitting a will to probate may be reviewed either by 
appeal or by action to contest the probated will,* 


The remedy by appeal may be 


Eq. 281 [aff 29 N.J.Eq. 306]. 


76. Malone vy. Cornelius, 55 P. 536, 
34 Or. 192. 


77. U.S.—Campbell v. Porter, 16 S. 
Ct. 871, 162 U.S. 478, 40 L.Ed. 1044; 
Ormsby v. Webb, 10 S.Ct. 478, 134 U.S. 
41,280 I.Wd 2805; 


D.C.—Morgan vy. Adams, 29 App.D. 
Cr 198: 


Tll.—McCormick y. Meisenheimer, 
168 N.E. 685, 337 Ill. 65. 


Mich.—American Baptist Mission- 
ary Union vy. Peck, 9 Mich. 445. 


Ohio.—Glaney vy. Glancy, 17 Ohio 
St. 134. 


[a] Writ of error in absence of 
Specific remedy.—(1) Where no form 
of review of probate proceedings, ei- 
ther by appeal or writ of error, is ex- 
pressly given by statute, a writ of 
error may be had under general prac- 
tice statutes. McCormick #. Meisen- 
heimer, 168 N.E. 685, 337 Ill. 65. (2) 
An appeal to a circuit court from a 
probate court in which a trial is had 
on the merits is sufficiently analogous 
to a common-law trial that a review 
of the adjudication of the circuit 
court may be had by writ of error to 
the Supreme court where the prac- 
tice is not precluded by statute. 
American Baptist Missionary Union 
v. Peck, 9 Mich. 445. 


{b] Writ of error to United States 
supreme court from District of CGo- 
lumbia courts.—A statute giving the 
supreme court of the United States 
power to review by writ of error a 
final judgment or decree of the court 
of the District of Columbia in “any 
case” involving more than a specified 
amount gives the supreme court ju- 
risdiction to review by writ of error 
a judgment or order in probate pro- 
ceedings, and the proceeding is not in 
equity so that the review must be by 
appeal. Campbell v. Porter, 16 S.Ct. 
871, 162 U.S. 478, 40 L.Ed. 1044. 


78. Dean v. Dean, 88 N.E. 149, 239 
Ill. 424; Kenrick v. Cole, 46 Mo. 85; 
Barr v. Closterman, 2 Ohio Cir.Ct. 387, 
1 Ohio Cir.Dec. 546, 27 Wkly.L.Bul. 
392 [aff 11 Ohio Dec. (Reprint) 862, 3 
Cine.L.Bul. 264]. 


79. McCormick vy. Meisenheimer, 
168 N.E. 685, 337 Til. 65. 


Necessity for compliance with stat- 
utory requirements as to transfer of 
cause see infra § 997. 


80. Patton v. Sallee, 166 S.W. 1004, 
59 viky. "2855 -ADbDOte ve “Eravilorecks 
Bush (Ky.) 385; Pimentel v. Palanca, 
5 Philippine 436. 


81. See infra § 1095. 


82. Havelick v. Havelick, 18 Iowa 
414; aliers v. Akers, 184 P. 817, 25 N. 
M. 508. 
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and under such a system of procedure an appeal 
from an order admitting a will to probate is not the 
same thing as the beginning of a suit to contest the 
probate for it is a continuation of a cause already 
pending rather than a new suit.*® The fact that, 
there is a statute giving a cumulative remedy by di- 
rect action to contest an order refusing to admit a 
will to probate has been held not to prevent an ap- 
peal from such an order under a general statute al- 
lowing appeals from final orders of the probate 
court.’* If a statute providing for a direct action to 
contest the validity of the admission of a will to pro- 
bate is regarded as providing an exclusive statutory 
remedy,** a decision admitting a will to probate can- 
not be reviewed by writ of error,*® although such 
statute does not prevent review by writ of error of 
a decree refusing to admit a will to probate.** Kvyen 
where the statutory remedy otf a direct action with 
regard to the admission of a will to probate is not 
regarded as exclusive, the courts have emphasized 
the uselessness of appeals in such cases and have 
sought to discourage them.** It has been held that, 
under the proper circumstances, a petition in equity 
to set aside a probated will may be treated and tried 
as an appeal from the order probating the will.*® 


Certification to other tribunal for trial or hearing. 
A certification, under a statute providing that in case 
of contest over the allowance or disallowance of wills 
the probate court shall have power, before hearing, 
to certify the same to the circuit court for hearing 


GL. 130: 
79 Ky. 232. 


83. Glos v. Glos, 173 N.E. 604, 341 
Ill. 447, 72 A.L.R. 1328 [aff 255 Ill. 
App. 567]. 

Appellate nature of actions to con- 
test probated wills see supra § 668. 


84. In re Durant’s Will, 131 P. 613, 
89 Kan. 347. 


907, 172 La. 606. 
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Pryor v. Mizner, 2 Ky.L. 253, 
La.—Succession of Price, 


Minn.—In re Penniman’s Will, 20 
Minn. 245, 18 Am.R. 368. 


[§§ 991-992 


on application of any party interested in the same 
way and subject to the same provisions as provided 
for' appeals, gives a remedy in the nature of an ap- 
peal by the petitioner to another forum.®® Where 
there is a statute providing that the officer with 
whom the will is originally filed for probate shall 
certify the case to a particular court, at the request 
of any person interested, when any disputable mat- 
ter comes into controversy, the officer has no disere- 
tion to refuse a certification where the statutory pre- 
requisites exist,?4 and mandamus will lie to compel 
the officer to certify disputable questions to the 
court.°? 


[§ 992] b. Appellate Jurisdiction.°* Appellate 
jurisdiction resides, under the circumstances pre- 
seribed, in those courts which have béen vested with 
such jurisdiction by constitutional or statutory pro- 
vision;°* and in no other courts,®® or under no oth- 
er circumstances.°® A court, which under the con- 
stitution has no jurisdiction of cases involving title 
to real estate, has no jurisdiction over an appeal 
from a decree setting aside a will on the validity 
of which the title to certain real estate depends.®7 
If jurisdiction has not been conferred by constitu- 
tional or statutory provision, it cannot be conferred 
by consent or agreement of the parties.°& The ju- 
risdiction of an appellate court in which the trial is 
to be de novo has been considered as coextensive 
with that of the court from which the appeal is tak- 
en;°® but appellate jurisdiction does not extend to 


sou’s Estate, 82 P. 1066, 1 Cal.App. 


657 
134 So. D.C.—Dugan v. Northcutt, 7 App. 
IDKOS Gysilk 
Ky.—Anderson vy. Simmons’ Adm’r, 
7 Ky.L. 488. 


85. See supra § 668. 

86. Roth v. Siefert, 83 N.E. 611, 77 
Ohio St. 417; Hollrah v. Lasance, 57 
N.E. 964, 63 Ohio St. 58; Mosier v. 
Harmon, 29 Ohio St. 220; Hollrah vy. 
Lasance, 16 Ohio Cir.Ct. 187, 8 Ohio 
Cir.Dec. 788. 


Actions to contest probated wills 
see supra §§ 667-681. 

87. Methodist Episcopal Church 
Missionary Soc. v. Ely, 47 N.E. 537, 
56 Ohio St. 405. 


88. Matter of Austin’s Will, 55 N. 
Y.S. 52, 35 App.Div. 278;. Matter of 
Beck’s Will, 39 N.Y.S. 810, 6 App.Div. 
211 [aff 49 N.B. 1093, 154 N.Y. 750]. 


89. Powell v. Powell, 198 S.W. 220, 
177 Ky. 802. 


90. Newell v. Kalamazoo Circuit 
Judge, 183 N.W. 907, 215 Mich. 153. 


91. Com. v. Allen, 16 Pa.Dist. 615. 
92. Com. v. Allen, supra. 


93. Courts of appellate jurisdic- 
tion generally see Courts §§ 445-575. 


94. Cal.—In re Sanders’ Estate, 
232 P. 7338, 70 Cal.App. 127. 

Colo.—Greathouse v. 
Colo. 397. 


Idaho.—In re Paige’s Estate, 86 P. 
273, 12 Idaho 410. 


Iil.— Andrews v. Black, 48 Ill. 256. 


Kan.—Bethany Hospital Co. v. Hale, 
77° P. 587, 69 Kan. 616. 


Ky.—Preston y. Fidelity Trust, etce., 
Co: 22 ‘S.W. 318, 194 Ky. 296, 16 Ky. 


Jameson, 3 


Mo.—Karl v. Gabel, 48 Mo.App. 517. 


N.M.—Miera v. Akers, 184 P. 817, 
25 N.M. 508; In re Teopfer’s Estate, 
TiS Pe 5oye lize Ne 3 025.67 da. Re Awol ipy 


BNE warts y. Aikin, 4. How:Pr. 
439. 


GS ca Pon ee tie v. Hogg, 10 Ohio St. 


Okl.—In re Nichols’ Will, 166 P. 
1087, 64 Okl. 241. 


Pa.—Hllicott’s Estate, 24 Pittsb. 
Leg.J.N.S. 174. 
Tex.—Pierce v. Foreign Mission 


Board of Southern Baptist Conven- 
tion, (Commn.App.) 235 S.W. 552 [rev 
(Civ.App.) 218 S.W. 140]; Eubanks v. 
Jackson, (Civ.App.) 280 S.W. 243. 


Wis.—Heminway yv. Reynolds, 74 N. 
W. 350, 98 Wis. 501. 


[a] Jurisdiction of general term 
of New York supreme court.—Stat- 
utes providing for appeals to the su- 
preme court, and defining the du- 
ties of special terms of the court 
without including appeals from the 
surrogate, require that an appeal 
from a surrogate’s order admitting 
or refusing to admit a will to pro- 
bate be heard, in the first instance, at 
eeoetat term. Watts v. Aikin, 4 How. 

r. 439. 


95. Abbott v. Traylor, 
C&y5) “83s 

96. Ala.—Griffin v. Milligan, 58 So. 
207, LT, Alas 57 


Cal.—In re Sanders’ Hstate, 232 P. 
733, 70 Cal.App. 127; In re Bouys- 


1 Ge se rssol 


Me.—Appeal of Nichols, 109 A. 6, 
118 Me. 464. 


Mass.—Pattee vy. Stetson, 
1022, 170 Mass. 93. 


Mich.—Emerson v. Mandell, 205 N. 
W. 115, 232 Mich. 338. 


N.J.—Murray v. Lynch, 54 A. 1124, 
65 N.J.Eq. 399; Hillyer v. Schenck, 15 
BN ees 501 [dism appeal 15 N.J.Eq. 


N.M.—Brown y. Heller, 227 P. 594, 
30 N.M. 1. 


Pa.—In re Baum’s Estate, 103 A. 
614, 260 Pa. 33. 


Tex.—In re Voigt’s Estate, 
App.) 46 S.W.(2d) 467. 


[a] Tilustration.—Where an _  or- 
phans’ court is given jurisdiction of 
an appeal from an order of the regis- 
ter of wills admitting a will to pro- 
bate only where the party demanding 
the appeal alleges as the ground 
thereof some matter of fact tauching 
the validity of the will, the orphans’ 
court has no jurisdiction of an ap- 
peal which involves not the validity 
of a will but rather the operation 
thereof. In re Baum’s Estate, 103 
A. 614, 260 Pa. 33. 


97. Karl vy. Gabel, 48 Mo.App. 517. 


98. Pierce v. Foreign Mission 
Board of Southern Baptist Conven- 
tion, (Tex.Commn.App.) 235 S.W. 552 
ey. Pa ae 218 S.W. 140]; In re 

oigt’s Estate, (Tex.Civ.App.) 46 S. 
W.(2d) 467. ee 


99. In re Ramon’s Estate, (Tex. 
Commn.App.) 42 S.W.(2d) 1010 [mod 


48 N.E. 


(Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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matters which were not within the jurisdiction of | 


the lower court.!. When a statute has provided for 
an appeal to a designated court, the court must exer- 
cise its jurisdiction and grant a review where it is 
properly sought in accordance with the statute.’ 
A court, having jurisdiction of appeals in probate 
proceedings, except where a matter of fact is in is- 
sue, has jurisdiction of an appeal from an order re- 
fusing to admit a will to probate where the lower 
court has based its decision’on the conclusion that 
the will is invalid as a matter of law.* 


Concurrent jurisdiction. Where two or more 
courts are given concurrent appellate jurisdiction, 
appellant has an election as to the court in which 
he will prosecute his appeal;* but, after the cause 
is transferred from one court to another, the trans- 
ferring court thereby loses all jurisdiction in the 
matter.® 


Jurisdictional amount. Under a statute requiring 
that the interest of appellant involve over a certain 
sum in order to give the appellate court jurisdic- 
tion, there is no jurisdiction where appellant’s inter- 
est in the will is less than the sum specified;® and 
appealing legatees who each have an insufficient 
share to give the court jursdiction cannot add their 
interests together in order to give jurisdiction.’ 
Where the value of the estate must exceed a certain 
amount to give the appellate court jurisdiction, that 
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court can determine the jurisdictional facts from an 
inventory and appraisement which is not filed and 
made part of the transcript until after the appeal is 
taken.® 


[§ 993] c. Decisions Reviewable.® As a general 
rule only such decisions are reviewable as come with- 
in the terms of an applicable statute authorizing ap- 
pellate proceedings;1° and there can be no appel- 
late review of decisions on matters which are entire- 
ly discretionary with the lower tribunal.1! Review 
can usually be had of an order admitting a will to 
probate either under statutes expressly providing to 
that effect,‘? or statutes allowing appeals from all 
final judgments, orders, or decrees,* or from a judg- 
ment which will produce a grievance irreparable ;1* 
but appellate review of such an order may be pre- 
cluded by reason of the existence of an exclusive 
statutory remedy to contest the probate of the will.t® 
An order of a probate court admitting a will to pro- 
bate is a judgment so that an appeal can be had to 
the supreme court from a judgment of the district 
court affirming an order of the probate court admit- 
ting a will to probate, under a statute providing for 
an appeal to the supreme court from a judgment 
in an action commenced in the district court, or 
brought there from another court, from any judg- 
ment rendered in such court.t® An order refusing to 
admit a will to probate is reviewable where ‘it is 
expressly so provided,'’ or under statutes providing 


(Commn.App.) 35 S.W.(2d) 699 (rev 
(Civ.App.) 20 S.W.(2d) 351)]. 

1. Simpson vy. Lowe, 149 S.E. 789, 
169 Ga. 198; In re Ramon’s Estate, 
(Tex.Commn.App.) 35 S.W.(2d) 699 
[rev (Civ.App.) 20 S.W.(2d) 351, and 
mod on other grounds (Commn.App.) 
42 S.W.(2d) 1010]. 


2. Pryor v. Mizner, 2 Ky.L. 253, 
79 Ky. 232; Methodist Episcopal 
Church Missionary Soc. v. Ely, 47 N. 
E. 537, 56 Ohio St. 405. 


3. Bacle’s Estate, 26 Hawaii 186. 


4. In re Nichols’ Will, 166 P. 1087, 
64 Okl. 241. 


5. In re Nichols’ Will, supra. 


6. Anderson v. Simmons’ Adm’r, 7 
Ky.L. 438. 


7. Anderson yv. Simmons’ 
supra. 


8. Succession of Price, 134 So. 907, 
172 La. 606. 


9. Decisions reviewable generally 
see Appeal and Error §§ 406-411. 


In actions relating to wills or pro- 
bate see infra § 1049. 


10. In re Stierlen’s Estate, 248 P. 
509, 194 Cal. 140; In re Rawson’s Es- 
tate, 225 PRP. 474, 66 Cal.App. 144; 
In re Bouyssou’s "Estate, 82° P. 1066, 
1 Cal.App. 657; In re Ferguson’s Hs- 
tate, 237 P. 1105, 73 Mont. 596; In re 
Hoopes’ Estate, 25 A. 490, 152 Pa, 105. 


11. Ala.—Small v. McCalley, 51 
Ala. 527. 

D.C.—Raub v. Carpenter, 17 App.D. 
@ 505 [aft 23 S.Ct. 72, 187 U.S. 159, 47 
L.Ed. 119]. 


Adm’'r, 


Mich.—Beaubien vy. Cicotte, 12 
Mich. 459. 
N.Y.—Peo. v. Board of Railroad 


Com’rs, 53 N.B. 1129, 158 N.Y. 711; 
Martinhoff v. Martinhoff, Si INGY 641 
mem. 


N.GQ.—In re McDonald’s Will, 163 


S.E. 700, 202 N.C. 842. 


Pa.—In re Crevey’s Appeal, 
137, 132 Pa. 297. 


19 A. 


S.C.—Mordecai v. Canty, 68 S.E. 
1049, 86 S.C. 470. 

Vt.—In re Wells’ Will, 113 A. 822, 
Sbw Vitel oe 

[a] Ilustrations.—(1) Where it 


is discretionary with the circuit court 
whether it shall order a trial de novo 
before a jury or reverse the judgment 
and remand the case to the probate 
court for a new trial, a decree of the 
court refusing a trial de novo is not 
appealable. Mordecai v. Canty, 68 
S.E. 1049, 86 S.C. 470. (2) The rul- 
ing of a trial court on a motion to 
vacate an order admitting a will to 
probate is within the sound discretion 
of the court to which the motion is 
addressed and is not in general sub- 
ject to review by an appellate court. 
Raub v. Carpenter, 17 App.D.C. 505 
[at 23 CS. Ce hte, a1 SUS. LOO ne tina 
Ed. 119]. 


Discretionary orders generally see 
Appeal and Error § 411. 


Reversal on matters largely dis- 
cretionary with lower court see infra 
§ 1041. 


12. Jenkins v. Jenkins, 222 S.W. 
714, 144 Ark. 417; Glos v. Glos, 173 
N.E. 604, 341 Ill. 447, 72 A.L.R. 1328 
[aff 255 Ill.App. 567]; MHavelick v. 
Havelick, 18 Iowa 414; Miera v. Ak- 
ers, 184 P. 817, 25 N.M. 508. 


13. Greathouse v. Jameson, 3 Colo. 
397; Speer v. Josenhans, 113 N.E. 
622, 274 Ill. 237; Andrews v. Black, 
43 Ill. 256; Bazzo v. Wallace, 20 N. 
W. (314, 16 Neb. 293. 


14. Seghers v. Antheman, 1 Mart. 
NES) (ian Melo. 

15. See supra § 991. 

16. In re Will, 20 


Penniman’s 
Minn. 245, 18 Am.R. 368. 


[a] Reason for rule.—‘“The order 
of the probate court is to be regarded 
as a judgment, within the meaning of 
the statute, because it, is the final 
determination, in that ®court, of an 
action, which may properly be said to 
be instituted to try and determine the 
issue as to the validity of the will. 
By whatever name it may be called, 
it is, in substance and effect, the 
judgment or decree of the court upon 
the matter submitted, and the only 
judgment or decree the rendition or 
entry of which in the premises is con- 
templated by the statute.” In re 
Penniman’'s Will, 20 Minn. 245, 246, 18 
Am.R. 368. 


17. In re Paige’s Estate, 86 P. 273, 
12 Idaho 410; Preston vy. Fidelity 
Trist, (etc. Conga iS oWiemol ome tamer 
295, 15 Ky.L. 130; Hillyer v. Schenck, 
15 N.J.Eq. 398 [appeal dism 15 N.J. 
Eq. 501]; Chileote v. Hoffman, 119 N. 
E. 364, 97 Ohio St. 98, L.R.A.1918D 
575s Roth v. Siefert, 83 N.E. (aya ta irc 
Ohio St. 417. 


[a] Judgment rejecting will.—(1) 
A statute allowing an appeal from 
every judgment rejecting a will au- 
thorizes an appeal from a decree re- 
fusing to admit a will to probate, al- 
though no judgment is rendered in- 
validating the paper (Preston y. Fi- 
delity Trust, etc., Co., 22 S.W. 318, 94 
Ky, 295,. 16) Key.i., 130), ¢2)) orale 
though the will was refused on the 
ground that the probate court had 
no jurisdiction and the merits of the 
contest were not tried (Preston vy. 
Fidelity Trust, etc., Co., supra). 


[b] Gost will—An order refusing 
to admit a lost will to probate is ap- 
pealable under a statute providing 
that, in case of the refusal to admit a 
will to probate, any person aggrieved 
thereby may appeal, although there 
is a statutory direction that, on the 
appeal, appellant shall file a copy of 
the will with a certified copy of the 
order of the probate court. Roth y, 
Siefert, 83 N.E. 611, 77 Ohio St. 417. 
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generally for appeal from all final judgments, de- 
crees, decisions, or orders.‘® Other orders or judg- 
ments which are of a final and definite nature so as 
to be appealable under a statute of this latter type 
are those dismissing a petition to probate a will on 
motion of the petitioner;!® those denying a petition 
asking to be allowed to become a party and contest 
the probate of a will;”° those requiring that a pro- 
bate in common form be reéxamined and that a pro- 
bate in solemn form be had;?! and those of a court 
to which questions have been certified directing that 
the lower tribunal admit certain papers to probate ;”” 
but there ean be no appeal from an order which is 
not final and definite, such as, an order simply post- 
poning action with respect to that part of the pro- 
ponent’s application asking that he be appointed ex- 
ecutor;?* an order of an intermediate appellate 
court setting aside an order admitting a will to 
probate;** a decision of an intermediate appellate 
court reversing the surrogate on a question of fact 
and directing a jury trial;”° the refusal of an inter- 
mediate appellate court to grant a motion to dismiss 
the appeal;”° an order denying a motion to dismiss 
a petition for the probate of a will;”* an order that 
a person is not estopped from questioning the valid- 
ity of a will and is entitled to a trial of issues as 
to validity ;?8 an order striking out a contest?® or 
sustaining a demurrer to a contest;*° or a judgment 
on the order sustaining the demurrer that the con- 
testant take nothing by his contest;°! but on an 
appeal from a final order or judgment the validity 
of all such interlocutory orders is usually a proper 
matter for review.*? Unless it ignores previous is- 
sues and findings on the same points,?* an order of 
the original court or tribunal awarding or framing 
issues to be tried by a jury is not appealable as a 
final or definitive order or judgment,** or one which 


18. Chandler v. Fisher, 
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120 N.E. | Bartholick, 36 N.E. 1, 141 N.Y. 166. 
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‘ affects substantial rights;3® but such an order or de- 


cision may be reviewable by reason of an express 
statute to that effect,®* and an order refusing to di- 
rect an issue is appealable as a final order,*’ provid- 
ed the matter of directing issues is not entirely dis- 
eretionary with the lower court, in which case a re- 
fusal to direct an issue cannot be reviewed by an ap- 
pellate court.’ Where issues have been framed 
and sent to another court for trial, it has been held 
that the appeal is properly from the final decree of 
the original court after the return of the issues with 
the answer of the jury rather than from the order of 
the court certifying the case back;*® but there are 
other eases to the effect that the appeal may be made 
directly from the judgment or decree of the court 
to which the issues have been referred for trial.4° 
A refusal to admit to record an authenticated copy of 
a foreign will and the probate thereof is appealable 
under a statute allowing appeals from the probate 
court in all cases where there is a final decision of 
any matter arising under the jurisdiction of the pro- 
bate court;4! but a statute which simply authorizes 
an appeal from a refusal to admit a domestic will 
to probate does not authorize an appeal from an or- 
der refusing to admit a foreign will to record.*? 
When not allowed by statute no appeal can be tak- 
en from an order granting,*® or denying,** a motion 
for a new trial, or an order denying a motion to va- 
cate a judgment admitting a will to probate;**> but 
a general statute authorizing an appeal from an or- 
der granting or.refusing a new trial has been held 
to apply to such an order made in probate proceed- 
ings as well as one made in a civil action.4® <A pre- 
liminary minute entry is not appealable where the 
only and final judgment on the matter is entered on 
a subsequent date.47 


[§ 994] d. Right of Review.‘® While the right 


eral statute allowing an appeal from 


510, 285 Ill. 57; In re Klein’s Will, 170 : ' ae a 
N.E. 857, 201 Ind. 608; In re Durant’s fee hy cae se v. Mulherin, 28 S.E. ines thoc eee by the court refus 
Will, 131 P. 613, 89 Kan. 347; Lawrie , ra. 591, . 

v. Lawrie, 18 P. 499, 39 Kan. 480;| 27. In re O’Melia’s Will, 210 N.y.|. 38, In re Newcombe’s Will, 18 N.Y. 
Methodist Episcopal Church Mission-| 8S. 615, 2i3 App.Diy. 387. S. 549. 


ary Soc. v. Ely, 47 N.E. 537, 56 Ohio 
St. 405. 


19. Greene y. Hitchcock, 139 Ill. 
App. 408 [aff 85 N.E. 238, 235 Ill. 298]. 


20. Winters v. American Trust 
Co., 14 S.W.(2d) 740, 158 Tenn. 479. 


aise 
153 Md. 31. 


29. 
509, 199 Cal. 


390. 


“ere Wentworth v. Treanor, 31 N. Cal.App. 144. 
i 31 
22. In re Galli’s Estate, 95 A. 422, Y 

250 Pa. 120. 509, 199 Cal. 140: 
32. 


23. Shook v. Journeay, (Civ.App.) 
149 S.W. 406 [rev on other grounds 


Langhirt v. Hicks, 137 A. 482, | 38 


In re Stierlen’s Hstate, 248 P. 
140. 


In re Stierlen’s Estate, supra; 
In re Rawson's Estate, 225 P. 474, 66 


In re Stierlen’s Hstate, 248 P. 


Estate of Edelman, 82 P. 962, 
148 Cal. 233, 113 Am.S.R. 231; 


39. Olmstead v. Webb, 5 App.D.C. 


40. Brehony v. Brehony, 137 A. 
260, 289 Pa. 267; Union Trust Co. of 
Lancaster v. People’s Trust Co. of 
Lancaster, 98 A. 1062, 254 Pa. 385. 


41. In re Hanna’s Estate, 186 P. 
1010, 106 Kan. 40. ays 


42. Barr v. Closterman, 2 Ohio Cir. 
Ct. 387, 1 Ohio Cir.Dec. 546, 27 Wkly. 
L.Bul. 392 [aff 11 Ohio Dec. (Reprint) 


Union | 862, 30 Cinc.L.Bul. 264]. 


152 S.W. 809, 105 Tex. 551). 


24. Dean v. Dean, 88 N.E. 149, 239 
Ill. 424. 


Matter of Bartholick, 36 N.E. 
DeatleeN: Ye loG. burger sve Durser, 
199 No) 99,.21 INVER. 50, 11D N.Y. 5235 
Sutton v. Ray, 72 N.Y. 482; Marvin 
v. Marvin, 3 Abb.Dec. 192, 4 Keyes 
9 [aff 41 N.Y. 619]. 


[a] After retrial has been had, 
and a new decree entered on the ver- 
dict, appellant cannot on appeal from 
the last decree have reviewed the 
first order reversing the surrogate 
and directing issues to be tried on 
the ground that it is an intermediate 
order necessarily affecting the de- 
cree last appealed from. Matter of 


Trust Co. of Springfield v. Magenis, 
165 N.E. 496, 266 Mass. 363; Smith v. 
Atkins, L.R. 2 P.&D. 169. 


33. Dugan v. Northeutt, 7 App.D. 
CON SIGSile 


34 Dugan v. Northcutt, 
Schwilke’s Appeal, 100 Pa. 
Carter’s Appeal, 78 Pa. 401. 


35. In re Walsh’s Will, 176 N.Y.S. 
701, 107 Mise. 475. 


36. In re Griffiths’ Estate, 120 A. 
143, 276 Pa, 277. 


37. Schwilke’s Appeal, 100 Pa. 628. 
See Re Jones, 25 Man. 504 (holding 
an order refusing to transfer a con- 
tested proceedings to another court 
for trial is appealable under a gen- 


supra; 
628; Mc- 


43. In re Dutcher’s Estate, 157 P. 
242, 172 Cal. 488. 


44. In re Siemers’ Estate, 261 P. 
298, 202 Cal. 424. 


45. In re Siemers’ Estate, supra. 
46. Hartman v. Smith, 74 P. 7, 140 
Cal. 461; In re Spencer’s Estate, 31 


P. 453, 96 Cal. 448; Bauquier’s Estate, 
26 Po 128. 53825) 88 Cally 302-5 Ink re 
Doyle’s Estate, 8 P. 691, 68 Cal. 132. 


47. In re Siemers’ Estate, 261 P. 
298, 202 Cal. 424, 


48. Generally see Appeal and Er- 
ror §§ 464-579. 


In actions relating to wills or pro- 
bate see infra § 1050. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of review is limited to those situations where it is 
allowed by statute,*® it is a favored right and stat- 
utes prescribing the persons to whom the right is 
limited are to be liberally construed.®® Usually stat- 
utes giving the right of review to any interested or 
aggrieved “party” are held not to preclude appel- 
late proceedings by a person who did not appear in, 
or was not technically or formally a party to, the 
probate proceedings below;*! and, of course, where 
the right is given to any “person” interested or ag- 
grieved, it is not essential for appellant to have been a 
party to the proceedings below,*? or to have appeared 
therein;°* and the same is true where the statute ex- 
pressly gives the right of appeal to an aggrieved 
party “who being entitled to be heard did not appear 
and take part in the proceedings;’’®* but, under a 
statute requiring that one who wishes to contest a 
will do so by making himself a party to the proceed- 
ings before the proving of the will, a person who was 
cited but fails to make himself a party to the record 
cannot appeal from an order admitting the will to 
probate;*> and, under a statute giving the right of 


49. Griffin v. Milligan, 58 So. 257, 
177 Ala. 57. 


[a] TIllustration.—Where a statute 
authorizing appeal provides only for 
the case where there has been a con- 
test in the court below, and there is 
an adverse party to whom citation 
can be issued, there can be no appeal 
where, without a contest, the probate 
of an alleged will is denied. Griffin 
v. Milligan, 58 So. 257, 177 Ala. 57. 


50. In re Hunt’s Will, 100 N.W. 
ae 122 Wis. 460, 10 Prob.Rep.Ann. 


379. 

369, 17 S.D. 465. 
53 W.Va. 227. 
1129, 155 Wis. 


[a] 


51. Ouachita Baptist College v. 293 
Scott, 42 S.W. 536, 64 Ark. 349; Meyer 7 
v. Henderson, 41 A. 1073, 42 A. 241, 88 [b] 
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Pa.—In re King’s Will, 
S.D.—Halde v. Schultz, 
W.Va.—Ward v. Brown, 44 S.E. 488, 


Wis.—Cowan ve Beans, 
UG 
Will, 85 N.W. 678, 110 Wis. 70. 
Duty to appeal.—‘It 
duty of an executor to appeal if in 
good faith he is satisfied that the will 
has been improperly rejected.” 
Hough’s Will, 251 
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appeal to the “party aggrieved,” it has been held 
that a party in interest who is not a party to the 
proceedings below is not bound or aggrieved by the 
decree of the lower court so as to be entitled to ap- 
peal.°® Under statutes to the effect that appellate 
proceedings may be taken by any interested or ag- 
grieved person or party, review of an order refus- 
ing to admit a will to probate may be had by an exec- 
utor under the will,°? a special administrator with 
the will annexed,°* a trustee under the will,®® an 
heir who has not objected to the admission of the 
will to probate,®°® or beneficiaries under the will,®* 
or a trust created thereby;®? while review of an or- 
der admitting a will to probate may be had by one 
who would succeed to any of decedent’s property by 
the laws of intestate succession if the will were not 
admitted to probate,°? by a person to whom an 
heir has undertaken to transfer property to which he 
would succeed if the will is not established,®* or 


‘by a person who has been named as executor®® or 


beneficiary®® in an alleged will of the testator other 
than the one admitted to probate by the decree ap- 


13 Phila. | probate. In re Harris’ Estate, 296 P. 


267%, 38 Ariz. 1, 


97 N.W. 61. IJll.—Chandler v. Fisher, 120 N. 
Ho L0; 12.85 LI Soviets 
ee eee v. Berry, 10 B.Mon. 


144 N.W. 
In re Butler’s 


41 A. 
Dorsey 


Md.—Meyer v. Henderson, 
1073, 42 A. 241, 88 Md. 585; 
v. Warfield, 7 Md. 65. 


is the N.Y.—Matter of Hannah, 11 N.Y.St. 


807. 
Tees Ohio.—Stafford v. Todd, 17 Ohio 
Eyl, 712, 120, Or. 17 op 
Or.—Malone v. Cornelius, 55 P. 536, 
SAT Or 9 2. 


Executrix in lost will.—Under 
a Statute giving a right of appeal to 
any executor or any person aggrieved 


Per oe v. Clonglaad, 15 Wis. 


Md. 585; Miera v. Akers, 184 P. 817, 
25 N.M. 508; Linch v.. Linch, 1 Lea 
(Tenn.) 526. 


52. In re Young’s Will, 59 A. 154, 
GkeNe I Eq. 55, 


53. Heaton v. Buhler, 
1078, 60 Tex.Civ.App. 423 


54. In re Latto’s Estate, 152 N.W. 
541, 129 Minn. 248. 


55. Allen v. Pugh, 89 So. 470, 206 


127. Saws 


Ala: 10; Reese v. Nolan, 13 So. 677, 
99 Ala. 203. 
56. Bowe v. Pierson, 89 So. 711, 


206 Ala. 250. 

57. I1l.—Quirk v. Pierson, 122 N. 
BH. 518; 287 Ill. 176; King v. Wester- 
velt, 120 N.E. 241, 284 Ill. 401 [quot 
Cyc]; Hesterberg v. Clark, 46 N.E. 
(Ste 66s Ml, 241,57 “Am. SiR 13.5502 
Prob.Rep.Ann, 148. 

Iowa.—In re Narber’s Estate, 234 N. 
W. 185, 211 Iowa 713. 


Ky.—Pryor v. Mizner, 2 Ky.L. 253, 
TOs cee. 

Mich.—Cheever v. Washtenaw Cir. 
Judge, 7 N.W. 186, 45 Mich. 6. 


Minn.—In re Bretzman’s Will, 
N.W. 980, 117 Minn. 247. 


Neb.—In re Gunderman’s Estate, 
TSS INCAS, BUDS TOPAT INS oy TEI Ro nee 
Creighton’s Estate, 129 N.W. 184, 88 
Neb. 113; In re Creighton’s Estate, 
129 N.W. 181, 88 Neb. 107. 


N.H.—Richardson v. Martin, 55 N. 
H. 45; Shirley v. Healds, 34 N.H. 407. 


N.Y.—Matter of Rayner’s Will, 87 
NIYGS! 923, 793 App: Div. 1145) Matter 
of Stapleton’s Will, 75 N.Y.S. 657, 71 
AppeDiva Looe Ne YCiveierOC.r 2 os 


Or.—In re Hough’s Will, 251 P. 711, 
120 Or. 223. 
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there can be no appeal by a person 
who claims as, but fails to show that 
she has been named as, executrix in 
an alleged lost will which was denied 
probate. In re Powers’ Will, 130 N.W. 
888, 145 Wis. 671. 


5S. Bell v.97 Davis, 142° Ps 10117 43 
Okl. 221, Ann.Cas.1917C 1075; In re 
Hix’s Estate, 54 Philippine 610. 


[a] Reason for rule.—‘‘We are 
clearly of the opinion that the admin- 
istrator with the will annexed, stand- 
ing in the place of the executor, is 
the representative of the will and all 
rights created by it, and that he is 
directly interested in sustaining and 
having it probated, and is therefore a 
proper and necessary party to this 
proceeding in error. Bell v. Davis, 
142 P. 1011, 43 Okl. 221, 228, Ann.Cas. 
LILO: 


59. D.C.—Vestry of St. John’s Par- 
ish v. Bostwick, 8 App.D.C. 452. 


Ky.—Tibbatts v. Berry, 10 B.Mon. 
473. 


Mass.—Northampton vy. Smith, 11 
Mete. 390. 


Mich.—Cheever v. Washtenaw Cir. 
Judge, 7 N.W. 186, 45 Mich. 6. 


Neb.—In re Creighton’s Estate, 84 


N.W. 273, 60° Neb. 796, 83 Am.S.R. 
553, 6 Prob.Rep.Ann. 234. 
In re ee Estate, 296 P. 


60. 
267, 38 Ariz. 


[a] SSI and repudiated 
objections.—Objections to the will 
purporting to be made on behalf of 
an heir, but which are not authorized 
by him and which he later rejects, do 
not prevent him from appealing from 
an order refusing to admit the will to 


[a] 
beneficiary has such an interest as 
will entitle him to a review, although 
his share may be dependent on cer- 
tain contingencies. Chandler v. Fish- 
er, 120 N.B. 510, 285 I11. oe Tibbatts 
v. Berry, 10 B.Mon. (Ky.) 473. 


62. In re Fay’s Hstate, 78 P. 340, 
oo Cal. 82, 104 Am.S.R. 17, 10 Prob. 
Rep.Ann. 245. 


638. Ala.—Lees vy. Brownings, 15 
Ala. 495. 

Ark.—First Nat. Bank v. Ary, 24 S. 
W.(2d) 336, 180 Ark. 1084. 


Ky.—Murphy’s Ex’r v. Murphy, 65. 
S.W. 165, 23 Ky.L. 1460. 


Minn.—In re Sheeran’s Will, 105 N. 
W. 677, 96 Minn. 484; Brown’s Will, 
21 N.W. 474, 32 Minn. 443. 


N.J.—In re Young’s Will, 59 A. 154, 
CN sBIQuapioos 


Pa.—McCort’s Appeal, 98 Pa. 33. 


W.Va.—McMechen vy. McMechen, 17 
W.Va. 683, 41 Am.R. 682. 


Wis.—Bovee v. Johnson, 110 N.W. 
212,130 Wis. 447. 


[a] Prima facie showing of heir- 
ship or interest adverse to will is all 
that is necessary to entitle the con- 
testant to appeal from an order ad- 
mitting the will to probate. First 
Nat. Bank v. Ary, 24 S.W.(2d) 336, 
180 Ark. 1084. 


64. Davies v. Leete, 64 S.W. 441, 
111 Ky. 659, 23 Ky.L. 899. 

65. Connelly v. Sullivan, 
App. 627. 


66. Conn.—Buckingham’s 
18 A. 256, 57 Conn, 544. 


50 Ill. 


Appeal, 
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pealed from; and in this latter case the beneficiary 
is not precluded from appealing because he has made 
no attempt to probate the will under which he 
claims,*? or because it is not shown that such will 
can be established with certainty.°® Even a bene- 
ficiary under the will which has been admitted to 
probate may appeal from the decision admitting the 
same where there is a statute providing that after 
any will has been proved any devisee or legatee nam- 
ed therein may appeal from the decision ;°® but, un- 
der a statute giving the right of appeal only to per- 
sons “agerieved,” a beneficiary cannot appeal from a 
decree admitting the entire will to probate on the 
ground that several bequests are void for undue in- 
fluence, where he could not possibly benefit as a re- 
siduary legatee or otherwise from a declaration that 
the bequests were invalid;?° and a petitioner for 
the probate of a will cannot appeal from a deeree ad- 
mitting it to probate;7! nor can an executor whose 
interest has become that of a mere stakeholder.’? 
A person removed as administrator because of the 
admission of an instrument to probate is not an “ag- 
grieved” person who is entitled to appeal from the 
order admitting the will to probate within the mean- 
ing of a statute.7? Where another has appealed to 
an intermediate appellate court from a decree admit- 
ting a will to probate, a decree of the intermediate 
court affirming the decree below cannot be appealed 
from by one who did not appeal from the original de- 
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cree, as he is not in a proper sense aggrieved by the 
affirming decree.** Although it has been said that 
any interest, no matter how slight, is sufficient under 
a statute entitling any person interested to a re- 
view,’® it is usually held that statutes, such as above 
described, give no right of review to complete stran- 
gers who have no legal interest in the subject mat- 
ter.7° Furthermore, it has often been held that a 
widow, who has a legal right to reject the will and 
take her legal share regardless of the same, is not 
so interested or aggrieved that she can appeal from 
a deeree admitting the will of her deceased husband 
to probate;7* but there is some authority to the ef- 
fect that the widow may appeal as a person aggriev- 
ed by such a decree;‘® and if, by having the will re- 
fused admission to probate, there is a possibility that 
the widow will be able to gain more than she could © 
otherwise take, it is generally recognized that she 
has a right to appeal.‘® Several cases have stated 
broadly that a general creditor of an heir is not so 
interested or aggrieved that he may appeal from a 
decree or order admitting to probate a will which will 
prevent the heir from taking property he otherwise 
would have inherited;°° but an appeal by a ereditor 
has been allowed where he had a lien on the property 
of which the heir would be deprived by the will,*? 
and where the heir was insolvent and the alleged pur- 
pose of the will was to perpetrate a fraud on the 
creditor.8? 


Me.—Smith v. Chaney, 44 A. 897, 
93 Me, 214. 


Mass.—Crowell v. Davis, 123 N.E. 
611i, 233 Mass. 136. 


N.H.—Morey v. Sohier, 
63 N.H. 507, 56 Am.R. 538. 


Wis,—In re Hunt’s Will, 100 N.W. 
874, 122 Wis. 460, 10 Prob.Rep.Ann. 
214. 


67. Buckingham’s Appeal, 18 A. 
256, 57 Conn. 544; Smith v. Chaney, 
44 A, 897, 93 Me. 214; In re Hunt’s 
Will, 100 N.W. 874, 122 Wis. 460, 10 
Prob.Rep.Ann. 214. 


68. Buckingham’s Appeal, 
256, 57 Conn. 544. 


69. Parish v. Parish, 42 Barb. 274, 


3 A. 636, 


18 A. 


UGMADD er 397% “note faft 25. NY. 9} 
1 Redf.Surr. 130]; Vandemark ov. 
Vandemark, 26 Barb. (N.Y.) 416. 


70. In re Carothers’ Estate, 150 A. 
Doo, mOOOMEAg So, OO AMAR mel Lak, 


71. Appeal of Thompson, 96 A. 238, 
114 Me. 338, L.R.A.1918A 911. 


[a] Greater benefit to appellant 
from intestacy.—The fact that appel- 
lant joins in the petition for the pro- 
bate of the will under the mistaken 
belief that he will receive more under 
the will than by intestacy does not en- 
title him, on discovering that he 
would receive more by intestate suc- 
cession, to appeal from the admission 
of the will as an “aggrieved” person. 
Appeal of Thompson, 96 A. 238, 114 
Mie, 6338) E.ReAL1918. A917. 


Toa, inere. Durkis; Wall, 226 Nov.S: 
111, 222 App.Div. 724 [dism_ appeal 
221 N.Y.S. 225, 128 Misc. 803]. 


73. In re Avery, 167 A. 544, 117 
Conn. 201. 

74, Jackson v. Hosmer, 14 Mich. 
88. 

75. Tibbatts v. Berry, 10 B.Mon. 
(Ky.) 473. 

76. Cal-—In re Antoldi’s Estate, 


81 P. 278, 147 Cal. xvi. 


' Jll.—Glos v. Glos, 173 N.E. 604, 341 
TAA Te Anil S28. Pett: oo wlll. 
App. 567]; People v. McCormick, 66 
NG SST e200! Til 30: 


Ky.—Tinker v. Ringo’s Ex’r, 11 S. 
W. 605, 11 Ky.L. 120. 


Me.—In re McKellar, 96 A. 734, 114 
Me. 421. 


Mich.—Taff v. Hosmer, 14 Mich. 
249. 

R.I.—King v. King, 87 A. 180, 35 
Rid (82; 


Tex.—Moore v. Stark, 21 S.W.(2d) 
296, 17 S:W.(2d) 1037, 118 Tex. 565; 
In re Glynn’s Estate, (Civ.App.) 62 
S.W.(2d) 1019. 


Wis.—In re Powers’ Will, 130 N.W. 
888, 145 Wis. 671. 


77. Thompson v. Thompson, 121 S. 
W. 641, 134 Ky. 757; Mercer v. Smith, 
107 S.W. 1196, 32 Ky... 1008; Me- 
Masters v. Blair, 29 Pa. 298; Mc- 
Mechen v. McMechen, 17 W.Va. 683, 
41 Am.R. 682. 


Right of widow to contest will gen- 
erally see supra § 674. 


78. Pattee v. Stetson, 48 N.E. 1022, 
170 Mass. 93; Dexter v. Codman, 19 
N.E. 517, 148 Mass. 421. 


[a] Establishment of marriage.— 
When jurisdiction which is sought to 
be sustained solely on the ground that 
appellant was the testator’s widow is 
denied, the burden is on appellant to 
prove by a fair preponderance of the 
evidence that there was a valid mar- 
riage subsisting at the time of the 


death. Pattee v. Stetson, 48 N.E. 
1022) 170) Mass, 9/3. 
79. Murphy v. Murphy, 65 S.W. 


165, 23 Ky.L. 1460; In re Boland’s Ws- 
tate, 99 Pa.Super. 321; Freeman v. 
Freeman, 57 S.BE. 292, 61 W.Va. 682. 


[a] Reason for exception.—‘‘When 
the widow seeks to set aside the last 
will and testament of the decedent by 


reason of incapacity arising from any 
cause, she gains nothing by such act, 
as she can, as far as her interests are 
involved, set it aside by claiming 
against it. When, however, as in the 
present case, she fares better in an 
instrument which she asserts is the 
last will and testament of the dece- 
dent, than in the one which has been 
probated, she should not, under any 
principle of equity be relegated to the 
position ‘that she is bound to the al- 
ternative of accepting what she is to 
receive under the first will, or take 
what she may get when she claims 
against it. It is a familiar principle 
that when the reason for the rule 
fails, the rule itself fails. . . The 
reason for the rule fails when the ef- 
fort is to show that the will which 
has been probated has been revoked 
by a subsequent will by which the 
contestant receives a greater benefit 
than by the former.’ In re Boland’s 
Estate, 99 Pa.Super. 321, 324. 


_80. Smith v. Bradstreet, 16 Pick. 
(Mass.) 264; Shepard’s Estate, 32 A. 
1040, 270 Paw 323: 


81. Smith v. Bradstreet, 16 Pick. 
(Mass.) 264. 


&2. Brooks v. Paine’s Ex’rs, 90 S. 
W. 600, 123 Ky. 271, 28 Ky.L. 857. 


[a] Reason for rule.—“If the heir 
connives with others, or by his own 
act alone has a spurious will present- 
ed for probate, or acquiesces in the 
probating of Such, whereby a fraud 
would be worked upon his creditors, 
as in the case at bar if the allegations 
of the statement are true, his credi- 
tors, even though their claims are not 
reduced to judgment, ought to be al- 
lowed to contest the probating at 
their own cost; for, if the heir is in- 
solvent, and is attempting to have or 
suffer his property disposed of to his 
children or others, so that his credi- 
tors will be defeated, it is a fraud up- 
on the creditors which they are enti- 
tled to resist in the only forum and 
proceeding where resistance would 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Survivorship.*? It has been held that the statu- 
tory right of an aggrieved person to petition for an 
appeal, in case he fails to appeal within the ordinary 
time prescribed because of accident, mistake, or un- 
foreseen cause, is, in the absence of specific provi- 
sions for survivorship, personal to that person, and, 
on his death, after the decree in probate proceed- 
ings but during the time he could petition for an 
appeal, the right does not pass to his heirs at law,°* 
nor to his personal representatives;%° but, despite 
the apparent absence of a statute expressly provid- 
ing for survivorship, other authority has allowed 
the personal representative of an heir who died after 
the admission of a will to probate to succeed to the 
heir’s right of appeal.8® Where a legatee dies be- 
fore the testator, the admission of a codicil which re- 
duces the bequest cannot be appealed from by the 
legatee’s administrator when by statute the lega- 
tee’s lineal descendants are directly substituted in 
his place.§? 


Waiver orconsent.*® An heir and legatee, who by 
instrument in writing waives service of notice and 
consents to the admission of the will to probate, can- 
not appeal from an order admitting the will to pro- 
bate which has been obtained by reason of his con- 
sent.8® For conduct to constitute a waiver of the 
right to appeal it must be accompanied with an in- 
tention to waive.®® That a person cited and made a 
party to the probate proceedings fails to offer any 
evidence to sustain his contention does not prevent 


avail them any good. They are ‘inter- 
ested in the probate,’ in the language 
of the statute.’ Brooks v. Paine’s 
‘Bix’rs, 90 S.W. 600, 601, 123 Ky. -271, 
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Conduct of:—Continued 
Jurors see Trial § 845. 
Trial see Trial § 112. 
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him from appealing from a judgment admitting a 
will to probate.®! An heir is not estopped from ap- 
pealing from an order admitting a will to probate 
because he was present in the probate court at the 
time of the probate and made no objection;? but 
a beneficiary and heir who recognizes the validity of 
the will, accepts benefits thereunder, and stands by 
while the estate is administered, may be estopped 
from contesting the probate of the will by appeal.?? 
It has been held, however, that a beneficiary, also in- 
terested as heir, does not lose his right to appeal 
from an order admitting the will to probate by reason 
of the fact that he has accepted payment of his share 
under the will, if he offers to return the same on tak- 
ing the appeal.®°* That executors shortly after a de- 
cree 1s entered refusing to admit the will to probate 
proceed to bring partition proceedings against the 
heirs does not constitute a waiver where the execu- 
tors, by the recitals of their petition and of their no- 
tices, indicate a continuing purpose to prosecute 
their appeal.°® 


[§ 995] e. Presentation and Reservation in Lower 
Court of Grounds of Review.°® In accordance with 
the general rule,®? it is usually held that there can 
be no review on appeal of questions which have not 
properly been raised and preserved for appeal in 
the lower court.°* Hence, if they have not been 
properly presented and preserved in the court below, 
the appellate court will not consider questions as to 
a defect of parties,®°® the form or sufficiency of the 


Miss.—Fatheree v. Lawrence, 33 


Miss. 585. 
Mo.—Soureal v. Wisner, 13 S.W. 
(2d) 548, 321 Mo. 920; Beyer v. 


28 Ky.L. 857. 


83. Effect of death of party to ap- 
peal see infra § 996. 

84 King v. King, 87 A. 180, 35 R.I. 
O10. 

85. King v. King, supra. 

86. In re Sheeran’s Will, 105 N.W. 
677, 96 Minn. 484. See McConnell v 
Woodworth, 127 N.W. 808, 162 Mich, 
683 (where question of whether ad- 
ministrator of the contestant could 
appeal from decree admitting will to 
probate was not decided). 

87. In re McKellar, 96 A. 734, 114 
Me. 421. 

88. Waiver or estoppel and agree- 
ments affecting right generally see 
Appeal and Error §§ 536-545. 

89. Bigler v. Bigler, 260 P. 1081, 
82 Colo. 463. 

90. In re Narber’s Estate, 234 N.W. 
185, 211 Iowa 713; In re Miller’s Es- 
tate, 23 Pittsb.Leg.J.N.S. (Pa.) 200, 
40 Pittsb.Leg.J. 200. 

91. Wolnitzek v. Lewis, (Tex.Civ. 
App.) 162 S.W. 963. 

92. Bovee vy. Johnson, 
212, 130 Wis. 447. 

93. McElwain v. Smith, 177 S.W. 
244, 165 Ky. 496; Kasey v. Fidelity 
Trust Co., 115 S.W. 737, 131 Ky. 604. 

94 Holt v. Rice, 54 N.H. 398, 20 
Am.R. 138. 

95. In re Narber’s Estate, 234 N. 
Ww. 185, 211 Iowa 713. 

96. In actions relating to wills or 
probate see infra § 1052. 

Objections and exceptions general- 
ly to: 

Conduct of: 
Counsel see Trial §§ 302-306. 


110 N.W. 


Instructions see Trial §§ 728-744. 


Reception of evidence see Trial §§ 
188-245. 


Verdict and findings see Trial §§ 916, 
917, 978, 1162-1169. 


97. See Appeal and Error § 580. 


98. Ala.—Mitchell v. Parker, 138 
So. 832, 224 Ala. 149; Cone v. Bar- 
ganier;, 118 So. 342,, 218 Ala. 292; 


omens v. Howell, 98 So. 630, 210 Ala. 
9. 


Ark.—Toler v. Brown, 
1075, 157 Ark. 225. 


Cal.—In re Magerl’s Estate, 256 P. 
204, 201 Cal. 162; In re Butts’ Estate, 
256 P. 200, 201 Cal. 185; In re Stone’s 
Estate, 164 P. 6438, 174 Cal. 778; In re 
Huston’s Estate, 124 P. 852, 163 Cal. 
166; In re Harney’s Hstate, 284 P. 
464, 103 Cal.App. 349; In re Newell’s 
Hstate, 248 P. 38, 75 Cal.App. 554; 
In re Little’s Estate, 223 P. 416, 64 
Cal.App. 695. 


D.C.—Brosnan v. Brosnan, 54 App. 
DICW7 35) 294 Ge 310.04: 


Ga.—Colbert v. Pitner, 122 S.H. 315, 
157 (Gian 69.0. 


Ill.— Chandler v. Fisher, 120 N.BE. 
510, 285 Ill. 57; Stone yv. Stone, 118 N. 
HY) 45, 280 Til. 4745. Claussenius v. 
Claussenius, 53 N.E. 1006, 179 Ill. 545, 
4 Prob.Rep.Ann. 548. 

Iowa.—In re Mott’s Estate, 205 N. 
W. 770, 200 Iowa 948. 

Mass.—Edwards v. Cockburn, 162 
N.E. 225, 264 Mass. 112; Lockhart v. 
Ferguson, 137 N.E. 355, 243 Mass. 
226. 

Mich.—In re Hayes’ Estate, 238 N. 
W. 245, 255 Mich. 338; Hurton v. Hur- 
ton, 71 N.W. 1078, 113 Mich. 634. 


Minn.—In re Buck’s Will, 148 N.W. 
117, 126 Minn. 275. 


ZAI SW 


mo pleper: 131 S.W. 465, 150 Mo.App. 
ake 


Neb.—In re Ayers’ Estate, 120 N.W. 
491, 84 Neb. 16. 


ere ee v. Petty, 33 N.J.Eq. 
N.C.—In re Guthrie’s Will, 129 S.E. 
192, 190° NIC. 855. 


N.D.—Hultberg v. Hultberg, 193 N. 
W. 605, 49 N.D. 761. 


Okl.—In re Me-hun-kah’s Estate, 
189 P. 867, 78 Okl. 214; In re Nichols’ 
Will, 166 P. 1087, 64 Okl. 241. 


Or.—In re Neil’s Hstate, 226 P. 439, 
111 Or. 282. 


Pa.—In re Waener’s Estate, 137 A. 
616, 289 Pa. 361; Yeech y. Leech, 21 
Pa. 67; Trainer v. McGarrity, 40 Pa. 
Super. 57. 


EE IS GS. v. 
Philippine 244. 


S.C.—Ex parte mMcLesa, LSS, S.Es 
355, 140 S.C. 1; Anderson v. Wall, 103 
SE) 562, 1A SCs 275: 


Tex.—Crain, v. Crain, 21 Tex. 790; 
Rodgers v. Fleming, (Commn.App.) 
3 S.W.(2d) 77 [rev (Civ.App.) 295 S. 
W. 326]. 

Vt.—In re Campbell’s Will, 147 A. 
687, 102 Vt. 294; In re Wells’ Will, 
113 AGS 225) 9S Vit lO emMoOster co Hixine 
v. Dickerson, 24 A. 253, 64 Vt. 233. 


Va.—Duff v. Duff’s Ex’rs, 3 Leigh 
(30 Va.) 523. 


W.Va.—Snedeker v. Rulong, 71 S. 
EK. 180, 69 W.Va. 223. 


Wyo.—In re Conroy’s Estate, 211 P. 
96, 29 Wyo. 62. 


99. Cal.—In re Robinson’s state, 
39 P. 862, 106 Cal. 493. 


Mo.—Wells v. Wells, 45 S.W. 1095, 


Narciso, 35 
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pleadings, the admission or exclusion of evidence,” 
the failure of the proponent formally to offer the will 
in evidenee,*® a failure to eall all the attesting wit- 
nesses to the will,* the giving or refusing of instruc- 
tions® or the sufficiency thereot,® the submission of 
issues to the jury,’ the refusal of a jury trial,® the 
sufficiency of the lower court’s findings,® the propri- 
ety of counsel’s conduct,® prejudice of the trial 
court,! the testator’s mental capacity,” the due exe- 
cution of the will,!? the existence of a will other than 
the one admitted to probate by the court below,'* 
or as to jurisdiction of the parties.1° Appellant 
must adhere to the theory on which the case was 
tried in the court below, and caunot present a dif- 
ferent theory for the first time in the appellate 
court.1® Thus a proponent who has sought to have 
an instrument probated on the theory that it is a 
will cannot, on appeal from an order denying pro- 
bate, adopt the theory that the instrument is enforce- 
able as a contract.+7 


Manner and sufficiency of presentation or reserva- 


D.C.—Cruit v. 

62 378. 
Ga.—Crow v. 
445, 170 Ga. 242. 


144 Mo. 198. 


N.Y.—Matter of Murphy’s Will, 
INGYESs Sone 48) App Div. 2 sin: re 
Liddington’s Will, 4 N.Y.S. 646, 51 
Hun 638. 

S.cC.—Farr v. Thompson, 28 S.C.L.]117, 126 Minn. 


93. Tex.—Harl v. 
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Minn.—In re Buck’s Will, 148 N.W. 
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tion. To reserve the question for review an objec- 
tion to the admission of evidence must specify or 
state the ground of the objection;1*® point out that 
part of the evidence to which the objection is di- 
rected;!® and be made at the time the evidence is 
presented.2° One proponent who appeals cannot 
avail himself of an objection to the admission of evi- 


dence made by another proponent who does not ap-’ 


peal.24 To present for review the action of the 
trial court in the exclusion of evidence it is ordina- 
rily essential that the evidence proposed be made to 
appear in the record so that the court may determine 
whether the complaining party was prejudiced by 
the exclusion;?? but it is not necessary for appel- 
lant to make an offer showing the scope and charac- 
ter of the evidence where it is otherwise apparent 
that appellant was prejudiced by the exclusion.?® 
The question of the competency of a witness is prop- 
erly reserved for review by objections to his testi- 
mony and exceptions to the ruling of the court in 


striking his testimony out of the record.** To raise 
Owen, 21 App.D.C. 15. In re Latour’s Estate, 73 P. 
1070, 74 P. 441, 140 Cal. 414; Jersey 


v. Jersey, 110 N.W. 54, 146 Mich. 660; 
Clarke v. Sawyer, 2 N.Y. 498. 


16. Hultberg v. Hultberg, 193 N. 
W. 605, 49 N.D. 761; In re Combs’ 
: Estate, 166 P. 1070, 66 Okl. 29. 

(Civ. App.) 


Tex.—Hopf v. State, 10 S.W. 589, 72| 227 S.W. 716. Mache tS Pa ee 
Tex. 281. [a] Approval by failure to except. 
Wis.—-Hall v. Allen, 31 Wis. 691. |—(1) Under a statute providing that ee are Bicep, 138 oa 355, 
A the ruling of the court in giving, re- ompkins_v. Pendleton, 
1. In re Butts’ Estate, 256 P. 200, Pie or qualifying instructions (Tex.Civ.Apn.) 160 S.W. 290; In re 
201 Cal. 185; Doyle's Estate, 15 P.| shail he regarded se approved unless |C@mpbell’s Will, 147 A. 687, 102 Vt. 
125, 73 Cal. 564; In re Paige’s Hstate, excepted to, an appellant who has 294; In re Wells’ Will, 10S yA 822, 
86 P. 273, 12 Idaho 410; Matthews v. Failedeto: except toninstructioneastate 95 Vite 16: 
Sontheimer, 39 Miss. 174. ing the law to be one way cannot {a] Limited to ground or grounds 


2. Ala.—McLendon v. Stough, 118 
Sor 647, 218 Ala. 445; Howell -x. 
Howell, 98 So. 680, 210 Ala. 429. 

Cal.—iIn re Huston’s Hstate, 124 P. 
852, 163 Cal. 166; In re McCarty’s Es- 
tate, 58 Cal. 335. 

D.C.—Brosnan v. Brosnan, 54 App. 
DO (55204) E004. 

Ill— Harp v. Parr, 48 N.H. 1138, 168 
Ill. 459; Robinson v. Savage, 15 N.E. 
850, 124 Ill. 266. 

Ky.—Jackson’s Adm’r v. Semonis, 
292 S.W. 330, 218 Ky. 743. 


Mass.—Edwards v. Cockburn, 162 
N.E. 225, 264 Mass. 112; Lockhart v. 
Ferguson, 137 N.E. 355, 243 Mass. 226. 


Mich.—Spencer v. Terry’s Estate, 
94 N.W. 372, 133 Mich. 39. 


Neb.—In re Ayers’ Estate, 120 N.W. 
491, 84 Neb. 16.. 

N.Y.—In re Granacher’s Will, 66 N. 
EB. 1109, 174 N.Y. 504. 

S.C.—Ex parte McLeod, 
355, 140 S.C. 1. 

Vt.—In re Waterman’s Will, 150 A. 
65, 102 Vt. 443; In re Wells’ Will, 113 
Ab 822, 95 (Vit. 16. 

Va.—Lamberts v. Cooper’s Ex’r, 29 
Gratt. (70 Va.) 61. 

Wyo.—In nA Conroy’s Estate, 211 P. 
96, Ea Wyo. 

Aneece eon Estate, 
33, S05 Cal.App. 554. 

4 Stone v. Stone, 118 N.E. 45, 281 
Till. 474. 

5. Ark.—Toler v. Brown, 247 S.W. 
1075, 157 Ark. 225; Morris v. Collins, 
191 S.W. 963, 127 Ark. 68. 


138 S.E. 


243 P. 


claim on appeal that the law is oth- 
erwise. Palmer v. Logan, (Tex.Civ. 
App.) 189 S.W. 761. (2) Buta time- 
lv request for an addition to the 
court’s instruction is a sufficient ob- 
jection to the instruction as given to 
warrant a consideration of its cor- 
rectness on appeal. Rodgers v. Flem- 
ing, (Tex.Commn.App.) 3 S.W.(2d) 
77 [rev. (Civ.App.) 295 S.W. 326]. 


6. Hudson sv. Huson, "(Tex Civ. 
App.) 15 S.W.(2d) 166; Allday v. 
Cage, (Tex.Civ.App.) 148 S.W. 838; 
In re Chisholm’s Will, 108 A. 393, 93 
Vite 453. 


7. %In re Guthrie’s Will, 129 S.E. 
192, 190 N.C. 855. 

8 In re Magerl’s Hstate, 256 P. 
204, 201 Cal. 162. 


9. In re Conroy’s Estate, 
96, 29 Wyo. 62. 


16. In re Harney’s Estate, 284 P. 
464, 103 Cal.App. 349; In re Merrill’s 
Estate, 211 N.W. 361, 202 Iowa 837. 


11. In re Magerl’s Estate, 256 P. 
204, 201 Cal. 162. 


12. In re Neil’s Estate, 226 P. 439, 
111 Or. 282. 


13. In re Stone’s Estate, 
643, 174 Cal. 778; 
Estate, 153 N.W. 200, 179 Iowa 183. 


[a]. Thus, where the sole question 
raised in the trial court is whether or 
not the will was the product of undue 
influence, the contestant cannot urge 
for the first time on appeal that the 
will was not executed according to 
law. In re Stone’s Estate, 164 P. 643, 
174 Cal. 778. 


14. Jn re Me-hun-kah’s 
P. 867, 78 Okl. 214, 


relay 122 


164 P. 
In re Livingston's 


Estate, 189 


specified.—On appeal the admission 
of the testimony can be objected to 
only on the grounds which were speci- 
fied in the court below. In re Hus- 
ton’s Estate, 124 P. 852, 163 Cal. 166. 


19. In re Campbell’s Will, 147 A. 
687, 102 Vt. 294. 


[a] TIllustration.—A party does 
not save for review a question as to 
the admissibility of any part of a dep- 
osition if the part objected to is not 
pointed out, and the ground of ob- 
jection stated, so that the court may 
know precisely what it is asked to 
rule on. In re Campbell’s Will, 147 
A. 687, 102 Vt. 294. 


20. Edwards v. Cockburn, 162 N. 
E. 225, 264 Mass. 112. 


[a] Objection too late.—An excep- 
tion to the admission of testimony 
must be made at the time it is pre- 
sented and an exception comes too 
late to present the question of admis- 
sibility for review if it is not made 
until after the other party has closed 
his case and the objector has com- 
menced offering testimony in his own 
behalf. Edwards v. Cockburn, 162 N. 
EH. 225, 264 Mass. 112. 


21. Brosnan vy. Brosnan, 
D.C. 73, 294 BF. 1004. 


22. Colbert v. Pitner, 122 S.E. 315, 
157 Ga. 690; Beyer v. Schlenker, 131 
S.W. 465, 150 Mo.App. 671. 


[a] Offer of evidence held suffi- 
ciently specific.—Thornton v. Hern- 
don, 145 N.E. 603, 314 Ill. 360. 


23. In re Potter’s Will, 55 N.E. 
387, 161 N.Y. 84. 


24. Rowlett v. Moore, 96 N.E. 835, 
252 Ill, 436, Ann.Cas.1912D 346. 
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the question of the sufficiency of the evidence to sus- 
tain an instruction as to lack of testamentary capac- 
ity it is not necessary for proponent to ask for a 
directed verdict where he has made special excep- 
tions to the sufficiency of the evidence.2® If an ex- 
ception is properly made to an instruction on a giv- 
en point of law, so that the court is clearly inform- 
ed of appellant’s objections to the ruling given, the 
question is sufficiently saved for review, although 
appellant fails again to except when the court in 
effect reiterates the same instruction.*® In the ab- 
sence of a statute requiring it questions of law may 
be preserved for review without submitting propo- 
sitions of law to be held by the trial court or making 
a motion for a new trial.2* Where there can legally 
be no probate in a proceeding ex parte because of 
the pendency of another action in resistance of pro- 
bate, it is not essential that there be a motion for 

_a new trial in the ex parte proceeding in order to 
preserve the question of the legality of the probate 
for review.” 


[§ 996] f. Parties.2® Interested persons need 
not be made parties to the appeal where the pro- 
ceedings are in rem and all that is required by stat- 
ute is that they be given notice so that they will 
have an opportunity to come in as parties if they 
want to;?° but as a general rule all parties in inter- 
est whose interests may be affected by the judg- 
ment or decision of the appellate court should be 
made parties to the appeal.?t Usually heirs at law 
of decedent,?? and executors,** or beneficiaries un- 
der the will,** are necessary parties to appeals from 
orders granting or refusing probate; but, if there 
is no express statutory requirement otherwise, the 
only necessary parties on appeal are those who have 
been parties to the proceedings below,*® and persons 
in interest who have had an opportunity to become 
parties and engage in the proceedings below, but 
have failed to do so, are not necessary parties on 
appeal;?® nor is a special administrator who was 
appointed in the original court after admission of the 


25. Mitchell v. Slye, 
143 Md. 418. 


26. Brosnan v. Brosnan, 54 App.D. 


122 A. 555, 
; [a] 
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106 S.W. 435, 48 Tex.Civ.App. 158. 


Beneficiaries under codicil.— 
On an appeal from an order admit- 
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will to probate because of renunciation by the execu- 
tor named in the will.*7 Under a statute providing 
that all who are interested in sustaining the judg- 
ment appealed from are necessary parties defend- 
ant on appeal, parties whose interests are adverse 
to sustaining the judgment need not be made appel- 
lees;** and a statute requiring that the executor 
and all persons beneficially interested in the will be 
made parties to an appeal from an order admitting 
the will to probate does not make an heir who does 
not contest the will a necessary party.*® A person 
interested as beneficiary*” or executor*! is a proper 
party to an appeal from an order admitting the wiil 
to probate; but an administratrix who is not a par- 
ty to the probate proceedings 1s not a proper party 
to an appeal from an order denying probate of a 
will.t?, Persons in interest who are not necessary 
parties,*® or who were not parties in the proceed- 
ings below,** may properly intervene and seek to be 
admitted as parties on appeal. If the jurisdiction 
of the appellate court is equal to that of the pro- 
bate court, any person interested who could have in- 
tervened in the probate court has the same right to 
intervene in the appellate court;#> and a person not 
a party to the proceeding below may intervene on 
appeal under a statute providing that any person in- 
terested in an estate may, at any time before any 
character of proceeding is decided on by the court, 
file opposition thereto in writing;4® and the right 
thus given is a positive right which in no way rests 
in the discretion of the court.47 


Amendments, additions, and changes. On appeal, 
where the trial is de novo, it is within the power of 
the court to require necessary parties to be brought 
in before proceeding with the trial.48 Also, appel- 
lant may be allowed to amend and bring in necessary 
parties whom he has omitted from the appeal;*® but, 
after the appeal has been heard and a decree render- 
ed, parties cannot be added nune pro tune if not on 
their own application, or by agreement of all in- 


238, 278 F. 321 [cert den 42 S.Ct. 586, 
259" U.S. 582, 66 T.ed) 10749) .Bar- 
her _v. Browne, 222 N.W. 702, 245 


C. 73, 294 F. 1004. 


927. Smith v. Gorham, 152 Ill.App. 
125. 


28. Faylor v. Fehler, 104 N.E. 22, 
181 Ind. 441. 
29. Generally see Appeal and Er- 


ror §§ 951-1030. 


In actions relating to wills or pro- 
bate see infra § 1051. 


30. Miller’s Estate, 31 A. 58, 166 
aanots 

81. Leavenworth v. Marshall, 19 
Conn. 408; In re Sweeney’s Estate, 


144 N.W. 902, 94 Neb. 834. See Bohan- 
non v. Tabbin, 76 S.W. 46, 25 Ky.L. 
515 (holding that judgment rendered 
on appeal not void, although all par- 
ties in interest not before court). 


$2. Grayson v. Chisso, 150 P. 697, 
47 Okl. 713; In re Miller’s Hstate, 28 
A. 441, 159 Pa. 562; Atcheson’s Es- 
tate, 10 Pa.Dist. 297. 


33. Miller v. Cabbell, 4 Ky.L. 962, 
81 Ky. 178. 


34 Veasey v. Day, 94 N.E. 481, 
175 Ind. 406; Gilman v. Gilman, 35 
Barb. (N.Y.) 591; Marshall v. Stubbs, 
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ting a codicil to probate beneficiaries 
under the codicil whose interests are 
adverse to those of appellant are nec- 
essary parties, and unless they are 
made appellees the appellate court 
cannot determine the case on its mer- 
its. Weasey v. Day, 94 N.E. 481, 175 
Ind. 406. 


35. Prebster v. Henderson, 113 N. 
Hy 241) 114 NEY 69, e186 Sind: 24; 
Jauncey v. Rutherford, 9 Paige (N. 
Yio ore One | James mV wel 6 Guar: 
131, 64 Okl. 70; Brock v. Keifer, 157 
P. 88, 59 Okl. 5; Bell v. Davis, 142 P. 
1011, 43 Okl. 221, Ann.Cas.1917C 1075. 


86. Blakey’s Heirs v. Blakey’s 
Ex’x, 33 Ala. 611; Calkins’ Estate v. 
Calkins, 44°P. 577, 112s Cal. 296; ) In 
re Ryer’s Estate, 42 P. 1082, 110 Cal. 


556; Brock vy. Keifer, 157 P. 88, 59 
Okl. 5; 
27. In re James’ Will, 166 P. 131, 


64 Okl. 70. 


38. Scott v. Roy, 137 S.W. 858, 144 
Ky. 99. 


39. Prebster v. Henderson, 113 N. 
H. 241, 114 N.E. 691, 186 Ind. 21. 


40. Morris v. Foster, 51 App.D.C. 


Mich. 520. 
41. 


42, 
857, 


Barber v. Browne, supra. 


In re Klein’s Will, 170 
201 Ind. 608. 


43. In re Storey, 11 N.E. 209, 120 
Til. 244. 

44. Eliot v. Eliot, 10 Allen (Mass.) 
357; In re Sweeney’s Estate, 144 N. 
W. 902, 94 Neb. 834. See Old Colo- 
ny Trust Co. v. Wallace, 98 N.E. 1035, 
212 Mass. 335 (containing dicta to 
the effect that judge on appeal may 
in his discretion allow the beneficiary 
who was not a party to the proceed- 
ing to appear and be heard in support 
of the will). 


45. In re Ramon’s Estate, (Tex: 
Commn.App.) 42 S.W.(2d) 1010 [mod 
(Commn.App.) 35 S.W.(2d) 699 (rev 
(Civ.App.) 20 S.W.(2d) 351)]. 


46. Smith v. Mann, (Tex.Civ.App.) 
296 S.W. 613. 
47. Smith v. Mann, supra. 


48. Marshall v. Stubbs, 106 S.W. 
435, 48 Tex.Civ.App. 158. 


49. Gilman v. Gilman, 35 Barb. (N. 
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terested;°° and, where one who has an insufficient 
interest to entitle him to appeal attempts to take 
an appeal alone, the appellate court cannot, on mo- 
tion made while the appeal is pending, amend the 
proceedings by displacing the original appellant and 
adding new parties appellant who have different and 
independent rights,°! especially after the expiration 
of the time within which an appeal could be taken by 
the parties it is sought to have added.®? Where per- 
sons without sufficient interest have filed a caveat to 
the probate of the will to protect the interests of an 
infant, but they do not formally act as the infant’s 
best friend, although the case is tried as if the real 
caveator and appellant were the infant, the appellate 
court may order an amendment by the substitution 
of the name of the infant for the caveators and ap- 
pellants.°* A mere amendment of the petition, with- 
out citation, is not sufficient to add necessary parties 
who do not appear.®°* A motion to strike from the 
record the name of one joint appellant is addressed 
to the sound discretion of the court and will not be 
granted if it will prejudice the rights of other par- 
ties.5® 


Death of party.°® It has been held that, if nei- 
ther the statute providing for appeals from orders in 
probate proceedings nor any other statute gives a 
right of survivorship, an appeal from an order in 
probate does not survive the death of appellant pend- 
ing appeal,®? and, on the consequent abatement of 
the appeal, no other person can be substituted as ap- 
pellant;°®’ but a general statute to the effect that, 
if either party in “any action” pending shall die, 
his executor or administrator may enter and prose- 
eute or defend the suit has been held to apply to 
appeals from decrees of courts of probate, so that, on 
the death of appellant pending an appeal from an 
order refusing to admit a will to probate, his ad- 
ministrator may enter and prosecute the appeal;°° 
and, under a statute giving the executor the primary 
right to offer a will for probate, but providing that, 
if he is dead or refuses to act, any person interest- 
ed may offer the will, where the executor has prose- 
euted an appeal from an order refusing to admit the 
will and then dies, it is proper to substitute as par- 
ties in his stead persons who are interested as bene- 
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ficiaries under the will.¢® A contestant who has 
obtained a favorable decree refusing to admit the 
will to probate and decreeing the testator’s property 
to him obtains a substantial property right which 
passes to his representatives on his death pending 
appeal, and they may be substituted for him in the 
appellate court.21 When one of several appellants. 
dies pending appeal, and his interest survives, his 
personal representatives should be given an oppor- 
tunity to come in and prosecute the appeal,®? but no 
notice or formal citation to the personal represent- 
atives is absolutely necessary if their interests are 
in some way fully protected.** 


Joinder of, and severance from, coparties.°* The 
general rule that, where there are two or more ¢o- 
parties to a judgment, they must either appeal joint- 
ly or there must be summons and severance by the 
one or ones wishing to appeal without the others®® 
has been held to have no application to probate pro- 
ceedings,®® and one party may appeal alone with- 
out a joinder with, or severance from, others whose 
like interests are adversely affected by the decree 
of the probate court.®7 It has been said that a stat- 
ute giving any person interested the right to appeal 
authorizes either a joint or several appeal by persons 
whose like interests are adversely affected by the rul- 
ing of the lower court;°* and under a statute, au- 
thorizing any party to appeal without others where 
there are several plaintiffs or defendants and one or 
some desire to appeal and the others fail or refuse 
to do so, one of several heirs who have contested the 
admission of a will to probate may appeal from a 
deeree admitting the will without any of the other 
contestants joing therein.®® An appeal by only 
one of several parties having similar interests which 
are adversely affected by the judgment of the lower 
court brings up the whole record and the whole case 
as to all the parties;*° and, after one proper compe- 
tent person has appealed, it is usually held that a 
person who is interested in the same side of the con- 
troversy cannot have another and separate appellate 
proceeding to decide the same matter;7+ but there is 
other authority to the effect that the statutory right 
of any person aggrieved to take a separate appeal is 
an individual right which is distinctly the property 


is test- and, if an omitted party’s in- 
terest is not actually adverse to that 


50. Wisele’s Estate, 7 Pa.Dist. 115.) Tll. 447, 72 A.L.R. 1328 [aff 255 I. 

51. Coleman v. Floyd, 150 S.w.|APP. 567]. 
708, 105 Ark, 300. 58. Glos v. Glos, supra. 

[a] Reason for rule—“If . . . 59 Hennessy yv. Denihan, 149 A. 
the sole party to the appeal, and, in| 250, 110 Conn. 646; Stiles’ Appeal, 41 
effect, the sole plaintiff, had no cause | Conn. 329. 


of action, then no amendment of the 
cause of action could be made by sub- 
stituting other parties, who did have 


@ cause of action.” Coleman  v. 
Floyd, 150 S.W. 703, 705, 105 Ark. 
300. 

52. In re Turk’s Will, 226 N.Y.S. 


111, 222 App.Div. 724 [dism appeal 
221.N.Y.S. 225, 128 Misc. 803]. 


53. Middleditch v. Williams, 21 A. 
290, 47 N.J.Eq. 585. 


54, Atcheson’s Estate, 
255. 


55. Freeman y. Jennings, 41 S.C. 
ih) (Bite 


56, Survivorship of right to re- 
view see supra § 994. 


57. Glos v. Glos, 173 N.E. 604, 341 


25 Pa.Co. 


60. Scott v. McKee, 31 S.E. 183, 
105 Ga. 256. 


61. In re Riggs’ Estate, 241 P. 70 
120 Or. 38. ag 


62. Bonnemort y. Gill, 45 N.E. 768, 
167 Mass. 338. 
63. Bonnemort v. Gill, supra. 


64, Consolidation of separate ap- 
peals see infra § 1019. 


Notice to coparties see infra § 1011. 


65. See Appeal and Error §§ 954, 
959, 962. 


66. Cruit v. Owen, 21 App.D.C. 378. 


67. Cruit v. Owen, supra; Wells v. 
Wale 4 T.B.Mon. (Ky.) 152, 16 Am. 
. ov”. 


[a] Actual adversity of interests 


of appellant, no summons and sever- 
ance are necessary, although on the 
pleadings in the lower court appel- 
lant and omitted party were arrayed 
against each other. Hoepner v. Bell, 
35 App.D.C. 534. 


68. In re Storey, 11 N.E. 209, 120 
Ill. 244. But see In re Bogart’s Es- 
tate, 96 Pa.Super. 26 (holding that, 


in the absence of a statute permitting 

it, heirs cannot take a joint appeal 

born an order admitting a will to pro- 
ate). 


69. Wilson v. Steed, 65 S.E. 120, 
132 Ga, 829; Metzer v. Steed, 65 S.E. 
17, 182" Gas 822. 


70. Wilson v. Steed, 65 S.E. 120, 
132 Ga. 829; Metzer v. Steed. 65 S.E. 
117, 182 Ga, 822; Tibbatts v. Berry, 10 
B.Mon. (Ky.) 473. 


71. Allen v. Pugh, 89 So. 470, 206 
Ala. 10; Tibbatts v. Berry, 10 B.Mon. 
ae) 473; Miller’s Estate, 2 Pa.Dist. 
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of each person and one person aggrieved is not barred 
from appealing because another person aggrieved has 
already taken an appeal and received an adverse de- 
eision.7? Although there is a rule requiring that the 
party taking a vacation appeal make all his copar- 
ties to the judgment coappellants and give them 
proper notice of the appeal, a will contestant taking 
an appeal from a judgment admitting a will to pro- 
bate need not name as a party an heir who did not 
join in making objections to the will and was not 
a coparty with the contestant in the lower court.7? 
That one joint appellant is an improper party and 
has no right to appeal does not affect the rights of 
those who may properly appeal.** 


[§ 997] g. Requisites and Proceedings for Trans- 
fer of Cause’*=—(1) In General. As the right of ap- 
peal is strictly statutory,7® it is essential that all 
statutory requirements with reference to the taking 
and perfecting of appellate proceedings be comphed 
with;77 but usually no steps not required by stat- 
ute are necessary;‘§ and, if the statute providing for 
appeals designates no particular mode of prosecuting 
the appeal, the following of the mode adopted by a 
practice sanctioned for many years will be re- 
garded as sufficient.7® 


Review without appeal. A court may, by opera- 
tion of law, and irrespective of any appeal by an 
aggrieved party, acquire jurisdiction to review un- 
der a statute providing that the district court shall 
review any order or judgment of a probate court 
declaring a will to be invalid.®°® 


[§ 998] (2) Time for Taking Proceedings—(a) In 
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General. As a general rule, where the time for tak- 
ing and perfecting a proceeding to review the action 
of a lower tribunal in probate proceedings is pre- 
seribed by statute, the time limitation must be com- 
plied with or the appellate proceedings will be dis- 
allowed.*+ If there is no saving clause in their fa- 
vor the statutory period of limitation is as applica- 
ble to infant appellants as to others;*? and it runs 
against parties whether they are informed of their 
rights or are innocently ignorant.8? The precise time 
within which an appeal may be taken depends, of 
course, on the terms of the statute applicable to the 
situation presented.*4 Where there is a special or 
particular statute fixing the time for an appeal in 
the situation presented, a general statute fixing the 
time for appeals generally will usually be regarded as 
inapplicable ;** and a statute limiting the time for 
appeals in matters connected with a decedent’s es- 
tate does not apply to appeals in proceedings to pro- 
bate a will.8® A decree awarding counsel fees -or 
costs to parties to a proceeding to probate a will 
is a decree respecting the probate of a will within 
the meaning of a statute prescribing a shorter time 
to appeal from such decrees than from other orders 
or decrees.** Under a statute allowing a longer time 
for appeal to those who have had no notice to be 
present at the proceeding, an heir who was given no 
notice is entitled to the longer time to appeal, al- 
though he has given the executor propounding the 
will to understand that no opposition to the will was 
contemplated;®& but by “notice” such a statute 
means legal rather than actual notice, and one who 
has legal notice is not entitled to the longer time 
within which to appeal, although he has no actual no- 
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tice.8® 
Laches. If the situation is such that the court has 


a discretion in allowing an appeal, the appeal will 
not be allowed if appellant has been guilty of lach- 
Cae 


[§ 999] (b) Delayed cr Belated Appeals. Al- 
though a court generally cannot, without statutory 
authority, allow an appeal to be taken or perfected 
after the time prescribed by statute has expired,®* 
a delayed or belated appeal may sometimes be allow- 
ed to an appellant who brings his case within the 
terms of a statute authorizing the allowance of an 
appeal, on petition, after lapse of the time regularly 
prescribed for appeals where the delay is due to ac- 
cident, mistake, or unforeseen cause, or is otherwise 
without appellant’s fault, and justice requires a re- 
vision of the case.°* Under such a statute the ques- 
tion of whether or not a delayed appeal should be 
granted because justice requires a revision of the 
case, is left largely to the discretion of the judge or 
court authorized to allow the appeal;®* and the de- 
termination of such court or judge will be disturbed 
114 A. 123, 


89. Parker v. Meeks, 
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who has had an appeal dismissed be- 97. 
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if there has been an abuse of discretion;°* but not 
otherwise.°> Such statutes contemplate a hearing on 
petition with the party adversely interested before 
the court if he so desires.°* All jurisdictional facts 
which are prescribed by statute as prerequisites to 
the petitioner’s right to maintain a belated appeal 
must be alleged and proved;®? but these facts may 
properly and sufficiently be alleged in the language 
of the statute;®’ and technical precision of state- 
ment and pleading is not required.®® The petition 
sufficiently shows an appealable interest if it alleges 
the facts establishing the petitioner’s interest or re- 
lationship which entitles him to appeal according to 
their legal effect,! although the adverse party may 
have the right to demand a more specific and definite 
statement of the material matters.?, On a motion to 
dismiss the appeal all the allegations of the peti- 
tion are to be taken as true,* and a mere denial of 
the truth of the allegations of the petition is not a 
reason for dismissing it. On the hearing the judge 
should exercise his judgment on all the evidence pre- 
sented.° He is not to pass on the merits and find 
that appellant’s case is supported by a preponder- 


In re Ellis, 102 A. 291, 116 Me. 


96 Conn. 319. 


90. Waldron v. Layton, 63 A. 1105, 
71 N.J.Eq. 726; In re Roberts’ Estate, 
164 A. 57, 309 Pa. 389; In re McManus’ 
Estate, 181 A. 651, 285 Pa. 74. 


91. O’Neill v. O’Neill, 118 N.E. 
895, 229 Mass. 508. 


92. Me.—In re Ellis, 
116 Me. 462. 

Mass.—Crowell v. Davis, 
611, 233 Mass. 136. 


Mich.—In re Burke’s Estate, 215 N. 
W. 413, 240 Mich. 444; Merriman v. 
Jackson Circuit Judge, 55 N.W. 1021, 
96 Mich. 603. 


R.I.—Di Benedetto v. Capone, 125 
A. 156, 48 R.I. 14; Eddy v. Angell, 85 
A. 936. 


Wis.—In re Loewenbach’s Will, 246 
N.W. 332, 210 Wis. 253; Jamison v. 
Snyder, 48 N.W. 261, 79 Wis. 286. 


[a] Failure to make required 
service.—A statute providing that, if 
appellant omits to claim or prosecute 
his appeal from accident, mistake, de- 
fect of notice, or otherwise without 
fault on his part, the appellate court 
may, if justice requires a revision, 
allow an appeal after hearing on peti- 
tion therefor applies to a case where 
appellant has claimed his appeal in 
time but has failed to prosecute it be- 
cause of failure to serve notice within 
the time prescribed. In re HPllis, 102 
A. 291, 116 Me. 462. 


[b] Repeal by subsequent statute. 
—A subsequent statute, providing 
that a certified copy of the proceed- 
ings must be filed within a certain 
time or the appeal shall cease to be 
of effect, except that the appellate 
court may, on application within a 
specified time, reinstate the appeal 
where the party was prevented by 
circumstances beyond his _ control 
from making the same within the 
time prescribed, does not by implica- 
tion repeal a former statute providing 
that, if a party shall fail without 
fault on his part to claim or prosecute 
his appeal according to law, the court 
may on petition, if it appears that 
justice requires a revision of the case, 
allow an appeal to be taken and prose- 
cuted with the same effect as if it had 
been taken seasonably, so that a party 


102 A. 291, 


123 N.E. 


cause of failure to file a certified copy 
of the proceedings in time may peti- 
tion for a delayed appeal where jus- 
tice requires a revision of the case. 
Merriman y. Jackson Circuit Judge, 
55 N.W. 1021, 96 Mich. 603. 


93. In re Ellis, 102 A. 291, 116 Me. 
462; Hawgood v. Howard’s Estate, 
244 N.W. 229, 260 Mich. 60; Taylor v. 
Houghton, 208 N.W. 438, 234 Mich. 
363; In re McGinty’s Will, 176 N.W. 
850, 171 Wis. 184; In re Scaife’s Will, 
105 N.W. 920, 126 Wis. 405. 


94. Jamison vy. Snyder, 
261, 79 Wis. 286. 


95. See cases infra this note. 


[a] When abuse of discretion does 
not exist.—‘‘There is no abuse of dis- 
cretion if the facts presented are fair- 
ly passed on by the .circuit judge. 
His judgment may be erroneous. It 
may not be such a judgment as we 
would have rendered in determining 
the facts, but, unless it is clearly 
against reason, and the evidence, or 
shows that he acted arbitrarily and 
unreasonably, it cannot be said that it 
was an abuse of discretion.” Taylor 
v. Houghton, 208 N.W. 438, 440, 234 
Mich. 363. 


[b] Allowance of appeal held not 
improper.—In re Ellis, 102 A. 291, 
116 Me. 462; Crowell v. Davis, 123 N. 
BE. 611, 233 Mass. 1386; Merriman y. 
Jackson Circuit Judge, 55 N.W. 1021, 
96 Mich. 603; In re Loewenbach’s Will, 
246 N.W. 1332, 210. Wis. 268; In re 
heen Will, 105 N.W. 920, 126 Wis. 

oO. 

{[c] Disallowance of appeal held 
not improper.—(1) Generally. In re 
Marston, 8 A. 87, 79 Me. 25; Cawley 
v. Greenwood, 78 N.E. 304, 192 Mass. 
126; Capen v. Skinner, 29 N.E. 651, 
139 Mass. 190; Taylor v. Houghton, 
208 N.W. 4388, 234 Mich. 363; In re 
McGinty’s Will, 176 N.W. 850, 171 
Wis. 184. (2) Where petitioner 
failed to show a prima facie case 
in his favor on the merits. Hawgood 
v. Howard’s Hstate, 244 N.W. 229, 
260 Mich. 60; Taylor v. Houghton, 
supra; Hamler v. Shiawassee Cir- 
oa Judge, 198 N.W. 964, 227 Mich. 

35. 


96. In re Scaife’s Will, 105 N.w. 
920, 126 Wis. 405. 


48 N.W. 


aoe King v. King, 87 A. 180, 35 RI. 


_ [a] That justice requires revision 
is not a _ jurisdictional fact which 
must be alleged to render the petition 
sufficient, for the jurisdictional facts 
are accident, mistake, defect of notice, 
and want of fault on the part of the 
petitioner, and on proof of these the 
court may go further and inquire 
whether justice requires a revision, 
this being a matter of proof and not 
of jurisdiction. In re Carter, 85 A. 39, 


110 Me. 1 
ued: In re Ellis, 102 A. 291, 116 Me. 
[a] Mlustration.—Under a statute 


authorizing the allowance of a de- 
layed appeal where the delay is due 
to accident, mistake, defect of notice, 
or otherwise without the petitioner’s 
fault and where justice requires a re- 
vision, it is sufficient to allege these 
matters in the terms of the statute 
and the petition need not show where- 
in the petitioner’s omission to enter 
or prosecute his appeal was from ac- 
cident, mistake, defect of notice, or 
otherwise without his fault, nor need 
the exact reasons why justice re- 
quires a revision of the case be al- 


Jeged. In, re Bllis,) 102 Alo one 
Me. 462. 

99. In, re Carter, “85 AY (39) in 
Me. 1. 

1. In re Scaife’s Will, 105 N.W. 
920, 126 Wis. 405. 


2. In re Scaife’s Will, supra. 


3. In re Ellis, 102 A. 291,,116 Me. 
462; In re Carter, 85 A. 39, 110 Me. 1. 


4. In re Bilis, 102 A. 291, 116 Me. 


5. Taylor v. Houghton, 208 N.W. 
234 Mich. 363. 


[a] Evidence from which right 
may be determined!—‘The court can 
Getermine the right of the matter 
upon affidavits, or upon the petition 
alone, or upon evidence in support of 
and against the petition, taken in 
open court, or otherwise by its direc- 
tion as in its judgment may be best 
suited to the administration of jus- 
tice in the premises.” In re Scaife’s 
Will, 105 N.W. 920, 922, 126 Wis. 405. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 999-1000] 


ance of the evidence;® but he is to limit himself to 
the question of whether justice requires that the or- 
der of the probate court be reviewed.’ This the pe- 
tioner has the burden of showing,® and to sustain 
this burden he must show a meritorious ease by more 
substantial evidence than would make a mere prima 
facie case for the jury in a trial on the merits.® 
Apart from the question of whether justice requires 
a revision of the case a delayed appeal cannot ordi- 
narily be allowed under a statute such as above men- 
tioned if appellant is not free from fault or negli- 
gence,'® or, under some statutes, if there has been 
no fraud, accident, or mistake;!! but a default or 
delay due to the ill-advice or negligence of appel- 
lant’s counsel may be relieved against.*? If a stat- 
utory limitation is placed on the time within which a 
petition for a delayed appeal may be brought, no ap- 
peal may be allowed after that time,!* and the peti- 
tion must show on its face that it has been brought 
within the time allotted.t# A statutory limi- 
tation on the right to petition for a delayed ap- 
peal, to the effect that such a petition shall not be 
allowed after the estate has been distributed and the 
debts paid, is applicable where the only thing remain- 
ing unpaid are the costs of administration, for they 
are not a “debt” within the meaning of the statute ;1° 
but there is no such distribution as will prevent.a 
delayed appeal where an order of distribution has 


6. Taylor v. Houghton, 208 N.W.]A promise of the beneficiary made 
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been entered but the bulk of the estate is still in the 
hands of the exeeutor.!® Apparently without express 
statutory authority for a delayed appeal it has been 
held that the court has discretionary power to allow 
an appeal to be taken after the lapse of the statutory 
period from an order admitting a forged will to pro- 
bate if it is taken immediately on discovery of the 
forgery;!7 anda statute limiting the time for appeal 
does not apply where the record is not such that 
heirs will be given knowledge that their ancestor is 
the decedent.!§ It has been suggested that, if an 
unavoidable casualty delays appellant in perfecting 
his appeal, he should apply to the appellate court for 
an extension during the time allowed for an appeal 
while it still has jurisdiction of the matter.1® 


[§ 1000] (c) Commencement of Period of Limi- 
tation and Computation of Time. Under a statute 
requiring the appeal within a certain time after the 
“determination of such contest,’ the time commences 
to run from the day the judgment is rendered ;*° but, 
if the time fixed is a certain time after the judgment, 
order, or decree, the period of limitation commenc- 
es to run from the time the decree or judgment is ac- 
tually filed and entered of record rather than from 
the time the decision is announced,?! or the judge 
files his findings of facts and conclusions of law;?? 
and where a judgment nune pro tune is not entered 
until a considerable length of time after the jury 


438, 234 Mich. 363. 
7. Taylor v. Houghton, supra. 
8. Taylor v. Houghton, supra. 
9. Taylor v. Houghton, supra. 


10. Cawley v. Greenwood, 78 N.E. 
304, 192 Mass. 126; Hawgood v. How- 
ard’s Estate, 244 N.W. 229, 260 Mich. 
60; Horton v. Rhode Island Hospital 
Mia COs whale 6s" A. ods) Se IV. 
King, 87 “A. 180) 35 R.L. 375. 


{al Delayed appeal by heir of one 
hayviaig right to appeal.—(1) A stat- 
ute giving an aggrieved person the 
right to petition for an appeal after 
the lapse of the ordinary time pre- 
scribed, where he has failed to ap- 
peal because of accident, mistake, or 
unforeseen cause, does not allow an 
appeal by an heir of a mentally in- 
competent aggrieved person on the 
ground of the latter’s incompetence 
when the appealing heir knew of the 
proceedings and could have, as the 
aggrieved person’s best friend, taken 
an appeal. King v. King, 87 A. 180, 
35 R.I. 375. (2) Where the sole heir 
of a testator knows of the probate 
and has ample opportunity to.appeal 
but does not do so within the time 
prescribed, and after his death a son 
of the heir seeks to petition for an 
appeal on the ground that the delay 
was without his fault and that justice 
‘requires a revision of the case, the 
petition for a delayed appeal will be 
denied on the ground that the peti- 
tioner takes only the rights of his 
father who could not be said to be 
without fault. Cawley v. Greenwood, 
78 N.E. 304, 192 Mass. 126. 


[b] Sufficiency of excuse. — (1) 
Want of notice of probate proceedings 
furnishes foreign heirs an excuse for 
not appealing from probate order 
within the time allowed, if availed of 
promptly. Hawgood v. Howard’s Hs- 
tate, 244 N.W. 229, 260 Mich. 60. (2) 
Illness of the petitioner’s attornéy for 
only a small portion of the period of 

' delay is an insufficient excuse. Haw- 
good v. Howard’s Estate, supra. (3) 


during the lifetime of the testator that 
the beneficiary would see that the 
petitioner received his share of the 
property no matter what disposition 
the testator sought to make of it by 
will is no excuse for delay in. ap- 
pealing from a decree admitting the 
will to probate, where the petitioner 
knew of the admission and that the 
beneficiary did not intend to stand by 
his promise. Hamler v. Shiawassee 
oe Judge, 198 N.W. 964, 227 Mich. 


11. Waterman v. Hero, (R.I.) 163 
A. 545; Burbeck v. Little, 50 Vt. 713. 


[a] Nonresident’s failure to hear 
of proceeding’s.—The fact that an heir 
resides outside the state so that he 
does not hear of the testator’s death 
and the probate of the will until the 
time for appeal has elapsed is not an 
“accident” such as entitles the heir 
to relief under a statute providing for 
relief where the petitioner has failed 
to take an appeal in due time and 
form by reason of fraud, accident, or 
mistake. Burbeck v. Little, 50 Vt. 
713. See Hawgood v. Howard’s Es- 
tate, 244 N.W. 229, 260 Mich. 60 (hold- 
ing, under Comp. L. [1929] § 15603 
that want of notice to foreign heirs 
affords a sufficient excuse for a de- 
layed appeal). 


12. In re Loewenbach’s Will, 246 
N.W. 332, 210 Wis. 253. 


13. Briggs v. Barker, 13 N.E. 907, 
145 Mass. 287; Walquist v. Hodson, 
(R.I.) 166 A. 546. 


[a] Additional time for those ab- 
sent from United States.—A statute 
allowing a person who has been with- 
out the United States three months 
after his return within which to file 
a petition for a delayed appeal does 
not apply to help a petitioner who 
does not file his petition within the 
three months. Hawgood v. Howard’s 
Estate, 244 N.W. 229, 260 Mich. 60. 


[b] Commencement of period for 
filing petition for delayed appeal.— 
(1) Where the statute allows a peti- 
tion for a belated appeal to be filed 


within a specified time after entry of 
the decree appealed from, the time for 
taking the belated appeal commences 
with the entry of the decree and not 
at the expiration of the time within 
which a claim for an appeal must be 
made (Walquist v. Hodson, (R.I.) 166 
A. 546), (2) and, if the decree is en- 
tered on the date it is made in the 
probate court, a petition for a belated 
appeal must be made within the 
specified time from that date (Wal- 
quist v. Hodson, supra). 


[c] Relief under other statute — 
If nothing is alleged or shown to en- 
title him to relief thereunder, a peti- 
tioner who has filed his petition for 
a belated appeal too late cannot claim 
relief under a statute giving the ap- 
pellate court general supervision of 
inferior courts to correct and prevent 
errors and abuses when no other rem- 
edy is expressly provided. Walquist 
v. Hodson, (R.I.) 166 A. 346. 


14. Burbeck v. Little, 50 Vt. 713. 


15. Hamler v. Shiawassee Circuit 
Judge, 198 N.W. 964, 227 Mich. 235. 


1€. In re Burke’s Hstate, 215 N.W. 
4138, 240 Mich. 444. 


17. In re Roberts’ Estate, 164 A. 
57, 309 Pa. 389; Culbertson’s Estate, 
152 A. 540, 301 Pa. 438; Culbertson’s 
Estate, 13 Pa.Dist.&Co. 171. 


18. Taylor’s Estate, 15 Pa.Dist-.& 
Co. 281. 


[a] Tllustration,—An order admit- 
ting a will to probate can be appealed 
from after the time prescribed by 
statute has elapsed where the will is 
executed and probated under an as- 
Sumed name other than the true 
name of the ancestor. Taylor’s Es- 
tate, 15 Pa.Dist.&Co. 281. 


19. Williamson v. Maynard, 121 S. 
W. 967, 135 Ky. 29. 


20. Lanier v. Russell, 74 Ala. 364. 


21. Hillyer v. Schenck, 15 N.J.Eq. 
398 [appeal dism 15 N.J.Eq. 501]. 


22. Proctor v. Harrison, 125 P. 479, 
34 Okl. 181. 


1168 [68 C.J.] 
have rendered their verdict finding against the pro- 
bate of the will, the time within which the proponent 
may appeal commences to run from the time the 
judgment was actually entered of record rather than 
the date as of which it was rendered.?* If a statute 
allows a motion for a new trial to suspend the run- 
ning of the time from the entry of judgment, and al- 
lots an additional period after the motion is disposed 
of, an appeal within the time allowed after the dis- 
missal of a motion for a new trial is timely regard- 
less of the merits of the motion;?* and it has been 
held that pending a motion for a new trial the de- 
cree does not become final and will not support an 
appeal so that the time for appeal dates from the 
ruling on the motion rather than from the first de- 
eree.”> The death of a party may suspend the com- 
mencement of the period of limitation until an execu- 
tor or administrator is appointed who in is a position 
to take an appeal, where the party dies before the 
decree which would cause the time to commence run- 
ning and the right of appeal is one which survives in 
favor of his representative.” 


From service of notice. Under a statute providing 
that an appeal must be taken within a specified time 
after notice of the order, judgment, or decree appeal- 
ed from to the party taking the appeal, the service 
of notice of an order admitting a will to probate on 
a consul of the country of which appellant is a res- 
ident, who has received no special authority to act 
for appellant, is ineffectual to commence the period 
of limitation.?7 Under such a statute, where one of 
several proponents of a will, which has been allowed 
by the probate court after contest, desires to limit 
the time of appeal by the contestants, it is incum- 
bent on him to see that notice of the order is served 
on all the contestants by, or in behalf of, all who ap- 
peared and are necessary parties to an appeal;?§ 
and a notice of an order admitting a will to probate 
which makes no mention of a legatee proponent who 


23. Stutsman v. Sharpless, 101 N.|van’s Estate, 300 P. 193, 38 Ariz. 387. 
9 
W. 105, 125 Iowa 335. 32. Scott v. Roy, 
[a] Reason for rule.—‘‘For some]|144 Ky. 99. 
purposes the judgment may _ relate [a] 
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took no: active part in the probate proceedings does 
not so limit appellant that his appeal will be defeat- 
ed because of delay in serving notice on the legatee 
not mentioned, where he does, within the time speci- 
fied, serve notice of appeal on the proponents who 
gave him notice of the order.”® ; 


Computation of time. The time for taking an ap- 
peal may be computed by excluding the first day and 
including the last where there is a general statute 
providing that time shall be computed in this man- 
ner.°° 


[§ 1001] (d) Taking and Perfecting Proceedings. 
Appellant must do all that is required by statute to 
take and perfect his proceedings within the time 
prescribed,*1 but no more.®2 Although the notice of 
appeal is dated at a certain time, the prima facie date 
of filing notice and making the appeal so as to stop 
the running of the time limitation is the date on 
which it is recited in the certificate of appeal that the 
appeal was prayed for and obtained.?% 


[§ 1002] (3) Petition, Affidavit, Application, or 
Demand?+—(a) Necessity. If it is so required by 
statute or rule of court, an appeal cannot be perfect- 
ed without filing, in the proper court,?® a sufficient 
and timely petition, application, or demand;*® and 
under some statutes an appeal is not complete until 
it is first allowed by the appellate court.?7 The filing 
of a petition is not necessary where it is not required 
by statute or rule of court,?® although, in such a 
case, the filing of a petition unnecessarily will not 
change the character of the proceeding where the pe- 
tition explicitly shows that the intention is to take an 
appeal.?® A person who was a party to the probate 
proceedings need not file an affidavit showing the 
fact which entitles him to appeal because of a stat- 
ute requiring such an affidavit in case of an appeal 
by one who was not a party to the probate proceed- 
ings.*° 


yer v. Schenck, 15 N.J.Eq. 398 [fap- 
peal dism 15 N.J.Eq. 501]. '(2) If a 
statute requiras application for leave 
to file undertaking to be made to the 
appellate court, the Surrogate court 


137 S.W. 858, 


back, may be now as of then, but not 
in respect to procedure essential to 
secure a review, else a mere minis- 
terial officer of the court, by omitting 
to make the proper entry, might de- 
feat the right of an appeal entirely.” 
Stutsman v. Sharpless, 101 N.W. 105, 
106, 125 Iowa 335. ‘ 


24. Hardiman v. Church, 
1106, 188 Cal. 585. 

25. Tucker v. Houston, 112 So. 360, 
216 Ala. 43. ‘ 

26. Hennessy v. Denihan, 149 A. 
250, 110 Conn. 646. 

27. In re Herman’s Hstate, 198 N. 
W. 1001, 159 Minn. 274. 


28. In re Jefferson’s Estate, 209 N. 
W. 267, 167 Minn. 447. 


Rea Wee 


29. Inre Jefferson’s Estate, supra. 
30. Bowe v. Pierson, 89 So. 711, 
206 Ala. 250. 


31. In re Sullivan’s Estate, 300 P. 
193, 38 Ariz. 387. 


[a] Filing of bond.—Where an ap- 
peal is not perfected until the bond 
is filed, if this is not done within the 
time prescribed for taking an appeal 
the appeal is too late. In re Sulli- 


sary parties.—Under statutes provid- 
ing for an appeal within a specified 
time and requiring appellant to bring 
all necessary parties before the court 
to perfect an appeal, an appeal is 
timely if appellant has summoned all 
necessary parties within the time 
limited for the appeal, although he 
does not summon other unnecessary 
parties until after that time has 
elapsed. Scott v. Roy, 137 S.W. 858, 
144 Ky. 99. 


33. Bowe v. Pierson, 
206 Ala. 250. 


34, Petitions for delayed or belat- 
ed appeals see supra § 999. 


35. Waldron v. Layton, 63 A. f105, 
1 N.J.Eq. 726; Hillyer v. Schenck, 
15 N.J.Eq. 398 [appeal dism 15 N.J. 
Eq. 501]; In re Graham's Estate, 172 


89 So. 711, 


N.Y.S. 606; In re Roberts’ Estate, 164 
A. 57, 309 Pa. 389. 
[a] Court to which application or 


demand should be made.—(1) A stat- 
ute requiring that a demand for an 
appeal be made within a certain time 
after an order or decree of the lower 
court contemplates a demand in the 


court below rather than the petition | 


of appeal in the appellate court. Hill- 


has no power to grant such an appli- 


cation. In re Graham’s Estate, 172 
N.Y.S. 606. 
36. In re Williams’ Estate, 120 A. 


20, 94 N.J.Eq. 377; Waldron v. Lay- 
ton, 63 A. 1105, 71 N.J.Eq. 726; In re 
nara Estate, 164 A. 57, 309 Pa. 
o . 


[a] Delayed demand.—No appeal 
can be taken if it is not demanded un- 
til after the lapse of the time pre- 
scribed. In re Williams’ Estate, 120 
1A. 20, 94 N.J.Eq, .377;. Hillyer ive 
| Schenck, 15 N.J.Eq. 398 [appeal dism 
15 N.J.Eq. 501]. 


| 37. Fuller v. Marvin, 140 A. 731, 
1107 Conn. 354. 

3. 
266. 
39. 


Jones v. Jones, 3 Metc. (Ky:)) 


Jones v. Jones, 3 Metc. (Ky.): 
| 266. See Tinker v. Ringo’s Dx’r, 11 
|S.W. 605, 11 Ky.L. 120 (holding it not: 
| improper for appellant to file a state- 
‘ment showing his right to appeal 
where no special mode for prosecut- 
|ing the appeal is prescribed by stat- 


| ute).. 


| 40. Brock v. Keifer, 157 P. 88, 59 
OKI. 5. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 1003] (b) Requisites and Sufficiency. If it 
does not otherwise appear of record the petition 
must affirmatively show that the petitioner has such 
an interest as entitles him to appeal;*! and there 
must be sufficient statements or allegations of such 
other matters as are required by statute or rule of 
court, such as, the names and residences of the par- 
ties adversely interested,‘2 or the grounds of ap- 
peal.** A petition for review does not impreperly 
seek to raise issues other than those presented in the 
lower court where the same issues are merely stated 
more specifically and accurately.4# Under a statute 
requiring that, where the appeal is taken by one not, 
a party to the proceedings below, an affidavit be filed 
and served with the notice of appeal showing that 
appellant, although entitled to be heard, did not have 
due notice or opportunity to be heard, if the affida- 
vit states in the words of the statute that appellant. 
had no notice or opportunity to be heard, it is suffi- 
cient.4° Where several contestants appeal several- 
ly, in forma pauperis, under a statute giving each 
of the losing parties the right to appeal alone, they 
need not give a joint affidavit but a single affidavit 
stating the inability of the particular affiant to pay 
the costs or give security is sufficient;+® and it 
need not state that the other contestants are unable 
to pay the costs or give the required security.*? 


Interest of appellant. A petition for review of 
am order refusing to admit a will to probate suffi- 
eiently alleges the interest of appellant where it 
states that he is named executor of the will in- 
wolved;*® and it has been held that a petition for 
review of an order admitting a will to probate is 
sufficient if it alleges the fact of the petitioner’s re- 
Yationship according to the legal effect that he is a 
near relative and heir at law of decedent;*? but there 
is other authority to the effect that an allegation that 
the petitioner is an heir at law of decedent is improp- 


41. People v. McCormick, 104 Ill. 
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er as it alleges a conclusion of law rather than the 
facts showing the relationship involved.°° 


Assignment of error or grounds for appeal.®! A 
petition for certiorari to review an order admitting 
a will to probate sufficiently alleges a ground for 
error as required by statute where it alleges that 
the testator was insane at the time the will was exe- 
while .allegations of evidentiary matter 
may be stricken from the petition on motion of the 
appellee.°? Under a statute or rule requiring that 
one who appeals from an order admitting a will to 
probate set forth in his petition the facts and circum- 
stances on which he relies, a general allegation that 
the execution of the will was obtained through fraud, 
misrepresentation, and undue influence is insuffi- 
cient.°4 


Mode of questioning sufficiency. If a petition in- 
sufficiently alleges the facts relied on as a ground 
for appeal, the proper way to question its sufficiency 
is by demurrer to the petition.®® 


[§ 1004] (c) Amendment. An inadvertent mis- 
description of appellant’s interest in his statement 
of claim does not bar the appeal, for it may be cor- 
rected by amendment;°* and a petitioner who in- 
sufficiently alleges the facts and circumstances on 
which he relies as grounds for appeal may be allowed 
to amend his petition to do so.57 Where the motion 
for an appeal is to be made in the probate court and 
forms part of the proceedings of that court, no 
amendment to it may be made in the superior court 
to which the appeal is taken.®® 


[§ 1005] (4) Bonds, Undertakings, and Other Se- 
curity—(a) Necessity. If a bond or other security 
is required by statute, no appeal can be made or per- 
fected without giving or filing the required securi- 
ty,°® and a statutory requirement that the lower tri- 
bunal demand or require a bond before entertaining 


arises out of the condition of mind of 


App. 650 [aff 66 N.E. 381, 201 Ill. 310]; 
Shirley v. Healds, 34 N.H. 407. 


42. Heaton v. Buhler, 
1078, 60 Tex.Civ.App. 423. 

43. Kris’s Estate, 29 Pa.Dist. 447; 
Wright’s Estate, 9 ‘Pa.Co. 235 

44. Stephens Wis 
(Tex.Civ. Koo) 295 S.W. 236. 

45. In re Brown’s Will, 21 N.W. 
474, 32 Minn. 443. 


46. Wilson v. Steed, 65 S.E. 120, 
132 Ga. 829; Metzer v. Steed, 65 S.E. 
117, 1382 Ga. 822. 


47. Wilson v. Steed, 65 SE. 120, 
132 Ga. 829; Metzer v. Steed, 65 S.E, 
117, 132 Ga. 822. 


48. Shirley v. Healds, 34 N.H. 407. 


49. Bovee v. Johnson, 
212, 130 Wis. 447; In re Scaife’s Will, 
105 N.W. 920, 126 Wis. 405. 


50. Heaton vy. Buhler, 127 S.W. 
1078, 60 Tex.Civ.App. 423. 


51. Assignment of 


fra § 1016. 


52. Heaton v. Buhler, 
1078, 60 Tex.Civ.App. 423. 

53. Reynolds v. Porter, 
App.) 54 S.W.(2d) 1086. 


[a] Illustration.—On a petition 


for certiorari to review the action of | 
the lower court admitting a will to, 


probate, it is proper to strike from the 


° 


127 S.W. | 


(Tex.Civ. | 
)leged and arises out of the way the 


110 N.W.. 


another action brought before the 
death of decedent by the proponent, in 
which the latter made allegations in- 
| dicating the mental incompetency of 
| deceased, which would be admissible 
in evidence to impeach the testimony 
of the proponent. Reynolds v. Porter, 


Leatherwood, | (Tex.Civ.App.) 54 S.W.(2d)° 1086. 


54. Kris’s Estate, 29 Pa.Dist. 447; 
Kuntz’s Hstate, 17 Pa.Dist. 1056, 35 
Pa.Co. 241; Wright's Estate, 9 Pa. 
Co. 235. 


[a] Summary of manner to set 
forth grounds of appeal.—‘‘Now, in 
conclusion, we might say in regard 
to the proper practice in cases like 
this that grounds of appeal may be 
classed under three general heads: 
First, lack of testamentary capacity; 
second, undue influence; and third, 
actual fraud or misrepresentation. 
Where either one of these grounds is 
laid as the grounds for appeal, the 
acts done or the words spoken and 


| the facts and circumstances of time 


errors or | 
grounds of appeal generally see in- | 


and place connected therewith upon 
which the charge is made should be 
set out. For instance, where lack of 


| testamentary capacity is averred, the 
127 SW. 


reasons that justify such an allega- 
tion should be briefly and concisely 
stated, as was done iin the petition be- 
fore us. Where undue influence is al- 


person who is alleged to have exer- 
cised thatt influence acted, then what 
he said and did should be stated. On 


the other hand, if the undue influence 


the testator and the relation that the 
party charged with exercising the un- 
due influence sustained to the testa- 
tor, then the facts in regard to the 
condition of mind of the testator and 
the relation that the person exercis- 
ing the undue influence sustained to 
him or her should be stated. In oth- 
er words, such facts should be stated 
from which the law would infer un- 
due influence and cast upon the party 
procuring the execution of the paper 
the burden of showing that the tes- 
tator fully understood what he was 
doing. And lastly, where actual 
fraud is charged, the petition should 
allege the facts which constitute the 
fraud, or facts from which it could 
be fairly inferred.” Kuntz’s Estate, 
1% Pa.Dist. 1056;°35,Pa-Co., 241, 246: 


55. Kris’s Estate, 29 Pa.Dist. 447. 
56. Smith v. Chaney, 44 A. 897, 93 
Me. 214. 


57. Kris’s ietate, 29 Pa.Dist. 447; 
Kuntz’s Estate, 17 Pa. Dist. 1056, 35 
Pa.Co. 241. 


58. Appeal of Canty, 152 A. 585, 
112 Conn. 457. 

59. Me.—Appeal of Carter, 88 A. 
475, 111 Me. 186. 


Mich.—Emerson v. Mandell, 205 N. 
W. 115, 232 Mich. 338. 


Neb.—In re Powers’ Estate, 113 N 
W. 198, 79 Neb. 680. 


N.D.—Ransier v. Hyndman, 119 N. 
W. 544, 18 N.D. 197, 20 Ann.Cas. 415. 
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or certifying an appeal is mandatory.®® A certifica- 
tion under a statute, providing for appeals from or- 
ders of the probate judge and also providing that in 
case of contest over the allowance or disallowance of 
wills the probate court shall have power, before 
hearing, to certify the same to the cireuit court for 
hearing on application of any party interested in 
the same way and subject to the same provisions 
as provided for in appeals, being in the nature of 
an appeal by the petitioner to another forum, the 
petitioner must give a bond as is required in the case 
of appeals from the probate court to the cireuit 
court.°! Where a statute providing for the allow- 
ance of a belated appeal provides that it shall, when 
allowed, be entered and prosecuted with the same ef- 
fect as if it had been seasonably done, an, appellant 
who has been allowed to take a belated appeal must 
give such bond as is required in appeals seasonably 
taken.62 When not required by statute, however, no 
bond is necessary;°? and a general statute, that on 
appeals from a judgment for money a bond shall be 
executed to the effect that appellant shall perform 
and satisfy the judgment rendered against him on 
appeal, has been held inapplicable to an appeal in 
probate proceedings.°* If a statute allows an ag- 
grieved party to appeal by only filing an affidavit and 
prayer for appeal, no bond is necessary,°® and this 
right of a party to appeal without bond is not taken 
away by an amendment giving the right to other per- 
sons aggrieved but requiring them to file a bond to 
pay the costs of the appeal.°® Under a statute giv- 
ing the surrogate power to dispense with or limit 
the security required to stay execution, the surro- 
gate has no power to dispense with an undertaking 
which the statute requires as security for costs on 
appeal.*7 A statute authorizing an appeal without 
appeal bond by an executor or administrator who has 
29 


Ohio.—Dennison v. Talmage, 
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bate, which was not attacked on the 


[$§ 1005-1006 


given an official bond does not exempt from giving 
an appeal bond one whose letters of administration 
have been revoked by the order from which he ap- 
peals, as he is not an administrator at the time of the 
appeal.°* 


[§ 1006] (b) Requisites and Sufficiency—aa. In 
General. Ordinarily, where such are the statutory 
requisites, the bond to be sufficient must be properly 
signed®® and sealed,’® payable to the proper obli- 
gee,’+ and contain the proper conditions, provisions, 
or undertakings.72 A bond executed by a nonresi- 
dent contestant as an appeal bond is sufficient as a 
bond for costs, and hence an order subsequently en- 
tered requiring him to execute a bond for costs is 
sufficiently complied with before it is entered, so 
that the contestee is not entitled to have the appeal 
dismissed for failure to comply with the order after 
it is entered.7% <A statute providing that, if the ap- 
peal bond is furnished by a foreign surety company, 
it must be countersigned by a resident agent, does 
not necessitate a countersigning where the bond 
is executed by a resident attorney in fact for the 
surety company.** 


Amount. Under a statute requiring a bond in 
such sum and with such surety as the judge shall 
approve, and to the effeet that appellant will dili- 
gently prosecute his appeal and pay all damages and 
costs which may be awarded against him on such 
appeal, the bond need not be given in such amount 
as will furnish indemnity against consequential dam- 
ages sustained in consequence of the appeal.7® Thus, 
on appeal from an order admitting a will to probate, 
the bond need not be in such sum that it will fur- 
nish indemnity to the estate for such consequential 
damages as it may sustain as a result of delay, be- 
cause of the appeal, in proceeding at once with the 


bond in contemplation of the statute. 


Ohio St, 433. 


Tex.—In re Voigt’s Estate, 
App.) 46 S.W.(2d) 467. 


60. In re Bailey’s Estate, 126 A. 
193, 280) Pas 392. 


61. Newell v. Kalamazoo Circuit 
Judge, 183 N.W. 907, 215 Mich. 153. 


62. Appeal of Carter, 88 A. 475, 
111 Me. 186. 


63. Dial v. Trice, 204 S.W. 219, 134 
Ark. 481; Garnett v. Foston, 91 S.W. 
668, 122 Ky, 195, 28 Kyl. 1119, 121 
Am.S.R. 456; State v. Guinotte, 57 S. 
W. 281, 156 Mo. 513, 50 L.R.A. 787. 


64 Garnett v. Foston, 91 S.W. 668, 
122 Ky. 195, 28 Ky.L. 1119, 121 Am. 
S.R. 456. 

65. Dial v. Trice, 204 S.W. 219, 134 
Ark. 481. 


66. Owens v. 
896, 121 Ark. 448. 


(Civ. 


Douglas, 181 S.W. 


67. In re Graham’s Estate, 172 N. 
Y.S. 606. 
68. Ransier v. Hyndman, 119 N. 


W. 544,18 N.D. 197. But see Marshall 
v. Stubbs, 106 S.W. 435, 48 Tex.Civ. 
App. 158 (holding that, where, a will 
having been probated, the estate was 
appraised and inventoried, and the ex- 
ecutor paid some of the debts, there 
being another still due, and the ex- 
ecutor, up to the time of the appeal 
by him from a judgment setting aside 
a judgment admitting the will to pro- 


ground that it was void, but because 
of the testator’s weak intellect, had 
exercised all the functions of an ex- 
ecutor, the judgment setting aside 
the probate did not terminate his offi- 
cial duties so as to require him to 
execute an appeal bond on that ap- 
peal). 


69. In.re Bailey’s Estate, 126 A. 
793, 281 Pa. 392. 


[a] Delayed signature.—Where a 
bond required to be signed by a cer- 
tain number of sureties and filed 
within a specified time is filed with- 
in the time prescribed without the 
signatures of the sureties and they 
do not sign until after the elapse of 
the time prescribed, the bond is in- 
sufficient and the appeal should be 
dismissed. In re Bailey’s Estate, 126 
A. 793, 281 Pa. 392. 


[b] Signature to justification on 
back of bond.—Where statute re- 
quires bond to be signed by sureties, 
their signature to a justification on 
the back of the bond is not a suffi- 
cient signing of the bond to render it 
effective. In re Bailey’s Estate, 126 
Av 93, 280 Pas 392, 


70. Appeal of Carter, 88 A. 475, 111 
Me. 186. 


[a] Unsealed instrument regarded 
as no bond.—Under a statute requir- 
ing an appeal bond, an instrument, al- 
though purporting to be a bond, if 
not sealed, cannot be regarded as a 


rie amens of Carter, 88 A. 475, 111 Me. 


71. Schofield v. Thomas, 83 N.F. 
121, 231 Il]. 114: Emerson v. Mandell, 
205 N.W. 115, 232 Mich. 338. 


72. In re Paige’s Estate, 8 b 
12 Idaho 410. pare oo 


[a] Insufficient undertaking. — A 
statute which requires an undertak- 
ing, to the effect that appellant will 
pay all damages and costs awarded 
on appeal or a dismissal thereof, ren- 
ders insufficient an undertaking which 
fails to provide for payment of eosts 


on a “dismissal thereof.” In re 
Rees Estate, 86 P. 273, 12 Idaho 
[b] Effect of failure to contain 


usual condition.—A defective bond 
which fails to contain the usual con- 
dition required by statute will not 
cause the appeal to be defeated if the 
intention of the principal and sure- 
ties to be bound by the conditions is 
clear, and the parties could properly 
be held in case of default on the part 
of the principal. Starkweather vy. 
Bell, 80 N.W. 183, 12 S.D. 146. 


73. Murphy’s Ex’r v. Murphy, 
S.W. 165, 23 Ky.L. 1460. 


74. Snyder v. Raymond, 285 P. 478, 
48 Idaho 810. 


75. In re Loewenbach’s Will, 246 
N.W. 382, 210 Wis. 253. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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administration of the estate under the will.7° 


Approval. A statute giving the clerk of the court 
to which the appeal is taken the power to approve 
the appeal bond does not take away the preéxisting 
power of the probate judge to approve the bond 
where the purpose of the statute is to permit the 
clerk as well as the judge to approve the bond.‘* 
The approyal of a bond, which is insufficient because 
it does not comply with the positive statutory re- 
quirement that it be signed by the sureties, does not 
render the sureties liable and make the bond suffi- 
cient,*® 


Obligee. Where the statute requires the bond to 
be payable to the adverse party on appeal from an 
order admitting a will to probate, the bond is prop- 
erly made payable to the estate rather than the pro- 
ponent;*° but a special administrator whose only 
business is to conserve the estate is not an adverse 
party to whom the bond may be made payable.®°® 
On appeal from an order refusing to admit a will to 
probate, the bond may properly be made payable to 
the sole heir at law of decedent as the adverse par- 
ty;®! and the bond is improperly made payable to 
the state if no statute authorizes it.®? 


[§ 1007] bb. Objections to Sufficiency. If a bond 
is defective or insufficient in any particular, the par- 
ty objecting must specifically point out the defect,** 
and a general objection that the bond does not con- 
form to the statute will not justify the court in dis- 
missing the appeal.*4 


[§ 1008] (c) Amendment and New or Addition- 
al Bonds or Undertakings. It has been held that, if 
an insufficient bond is attempted to be filed, the prop- 
er course is to require the filing of a new bond, and 
dismiss the appeal only in case of a failure to do 
so;*%5 where a bond is irregular but sufficient in form 
and substance to give the court jurisdiction, it may 
permit an amendment to be made to obviate the ir- 
regularity ;°° but, if the attempted bond is so insuf- 


76. In re Loewenbach’s Will, su- 
pra. j aS 
77. Schofield v. Thomas, 83 N.E. ‘ 
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84. Bazzo v. Wallace, supra. 


Schofield v. Thomas, 
121, 231 Ill. 114; Starkweather v. Bell, 
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ficient that the court acquires no jurisdiction, no 
amendment can be allowed;8* and, after a motion 
to dismiss the appeal, because of the insufficiency of 
the undertaking, has been sustained, an application 
to amend comes too late.88 Under statutes authoriz- 
ing the court to permit amendments, it has been held 
that a failure to have the bond approved by the 
probate judge is such a defect in procedure that it 
can be cured by amendment;*® and that, where a 
bond is filed without having the signatures of prin- 
cipal and sureties attested by the ordinary, as re- 
quired by statute, the court may on motion allow 
the bond to be amended by the substitution of a dif- 
ferent surety.°° 


[§ 1009] (d) Recovery on Bond.®! Where a bond 
given by a party appealing for an order admitting 
a will to probate is conditioned that he should pay 
all intervening damages and costs occasioned by the 
appeal, there can be recovery on the bond for tax- 
able costs and all expenses that the estate has had 
to pay solely by reason of the appeal.®? Thus there 
can be recovery on the bond for probate fees for the 
appointment of a special administrator made neces- 
sary by reason of the appeal,®*? and for the cost of 
the spécial administrator’s bond which has properly 
been allowed as a charge against the estate;°* but 
there can be no recovery for the expenses of the ad- 
ministrator incurred in the performance of duties 
which lessen proportionately the expense of the ’ 
regular administration of the estate.°> An appeal 
bond, given by contestants on appealing from a de- 
cree admitting a will to probate and conditioned that 
the contestants would abide by whatever judgment 
might be rendered against them and pay all “dam- 
ages” which the executor might sustain by reason 
of the appeal, will not sustain a recovery by the ex- - 
ecutor from the surety of attorneys’ fees which the 
executor has paid in successfully resisting the ap- 
peal.°® : 


[§ 1010] (5) Notice or Citation®7—(a) Neces- 


of a proper bond is a condition pre- 
cedent to the entry of an effective pro- 


83 N.E.] pate appeal, an instrument without 


1295232 U1. 


78. In re Bailey’s Estate, 
793, 281 Pa. 392. 


79. Blackman v. Edsall, 68 P. 790, 
17 Colo.App. 429. 


{a] Reason for rule.—‘It would 
seem within reason that the party 
adverse to the contestants could be 
the estate of the decedent only, until 
probate had been finally effected. Ina 
proceeding to probate, the costs there- 
of are taxable against the estate, not 
against the person who had posses- 
sion of the will, and who presented it 
for probate. In an appeal by contest- 
ants, the only object of an appeal 
bond is to protect from the payment 
_of costs the person or party who 
might become liable therefor by rea- 
son of the appeal, and that one is the 
estate.’ Blackman v. Edsall, 68 P. 
790, 791, 17 Colo.App. 429. 


80. Emerson v. Mandell, 205 N.W. 
115, 232 Mich. 338. 


126 A. 


81. Nelson v. Clongland, 15 Wis. 
392. 
82. Schofield v. Thomas, 83 N.E. 


121, 281 Ill. 114. 


83. Bazzo v. Wallace, 20 N.W. 314, 
16 Neb. 293. 


80 N.W. 183, 12 S.D. 146. 


[a] Discretion of intermediate ap- 
pellate court.—Where the bond is suf- 
ficient to confer jurisdiction on. the 
intermediate appellate court but is 
somewhat irregular, it is within the 
discretion of the court appealed to to 
decide whether to require a new un- 
dertaking or dismiss the appeal, and 
its decision will not be reversed if 
there is no abuse. Starkweather v. 
Bell, 80 N.W. 183, 12 S.D. 146. 


86. In re Wah-kon-tah-he-um-pah’s 
Estate, 234 P. 210, 109 Okl. 126. 


[a] Mlustration.—Where the stat- 
ute requires the bond to be made pay- 
able to the state, the fact that the 
bond is made payable to the adverse 
parties instead does not render the 
bond insufficient to confer jurisdic- 
tion on the court to which the appeal 
is taken where all other requisites are 
fulfilled, and that court may permit 
an amendment to be made and a bond 
filed in the statutory form. In re 
Wah-kon-tah-he-um-pah’s Estate, 234 
P. 210, 109 OKI. 126. 


87. Appeal of Carter, 88 A. 475, 111 
Me. 186. 
{a] .Wlustration.—Where the filing 


seals, although perfect in other re- 
spects, is not a bond under the re- 
quirements of the statute, and the 
bond involved is not sealed, there is 
no effective appeal pending in the 
appellate court in which an amena- 
ment can be offered or made. Appeal 
of Carter, 88 A. 475, 111 Me. 186. 


88. In re Paige’s Estate, 86 P. 273, 
12 Idaho 410. 


89. In re Vasgaard’s Estate, (S.D.) 
248 N.W. 198. 

90. Bright v. Cox, 94 S.E. 572, 147 
Ga. 474. 


91. Liability on, and enforcement 
of, appeal bonds and undertakings 
generally see Appeal and Error §§ 
3315-3444. 


92. Probate Court v. Dodge, 88 A. 
529, 87 Vt. 133. 


93. Probate Court v. Dodge, supra. 
94. Probate Court v. Dodge, supra. 
95. Probate Court v. Dodge, supra. 


96. Williams v. Maryland Fidelity, 
ete, Co., 93 P. 1119, 42 Colo. 118) 15 
Ann.Cas. 722 and note. 


97. Necessity for service of copy 
of reasons of appeal see infra § 1016. 
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sity. While no formal notice of appeal is necessary 
if the only notice required by statute is the filing 
and approval of a bond,®* and an appeal to a high- 
er court where a trial de novo is had is not a new in- 
dependent proceeding required to be commenced by 
a new notice or service of process, but is simply a 
continuation of that already commenced in the pro- 
bate court,®® a statutory requirement that notice of 
the appeal be given is jurisdictional, unless it has 
been waived by a general appearance.” Under a stat- 
ute requiring appellant to give notice of the appeal 
to the adverse party, with his reasons therefor, in 
such manner as the probate court shall direct if ap- 
pellant appealing from an order admitting a will 
to probate does not give notice to the legatees di- 
rected by the probate court, the appeal will be dis- 
missed;* and, if the court first determines that but 
one legatee is the adverse party and directs service 
on him, but subsequently, on special appearance by 
counsel for those beneficiaries not served, directs 


that the appeal be dismissed unless notice is served | 


on the rest of the beneficiaries, the appeal is prop- 
erly dismissed if no such notice is served.* 


Waiver. Service of notice of appeal may be waiv- 
ed and jurisdiction over the person obtained by ap- 


pellee’s general appearance in the appellate court.° : 


[§ 1011} (b) Persons Entitled to Notice. Where 
notice is required to be served on the adverse party 
or parties, on appeal from an order admitting a will 
to probate, an executor who has a statutory duty to 
sustain the will is a party on whom notice of the ap- 
peal must be served;® but a special administrator 
appointed only to conserve the estate is not an ad- 
verse party and notice to him alone without notice 
to the beneficiary and proponent of the will is in- 
sufficient.? A statute requiring notice to be served 
on the adverse party or parties requires service of 
notice only on those who have made themselves par- 
ties of record to the proceedings below.® Interested 
persons who have failed to appear and become par- 
ties in response to the published notice of the pro- 
bate proceedings are not entitled to demand actual 
notice of the appeal if it is not provided for by 
statute;® and the failure to give notice to such oth- 
er interested persons who were not parties raises no 
question of denial of due process of law, for the 

Fourteenth Amendment has no application to pro- 
ceedings in an appellate tribunal to review the ac- 
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tion of a lower court, which may be taken on such 
notice as the statute creating the tribunal may pro- 
vide.t® Where the review is by proceeding in error 
which is a new and independent action, and the stat- 
ute requires that a summons shall issue and be 
served, or publication made, as in the commence- 
ment of a new action, notice must be given to all 
persons adversely interested, although they are non- 
residents, and a statute expressly provides that in 
the proceedings in the probate court they need not 
be served with notice.*+ 


Coparties. Generally, where a statute requires 
that nonappealing coparties be served with notice of 
the appeal, the appeal will be dismissed if the copar- 
ties are not served in accordance with the statutory 
requirement,!? especially where the parties not sery- 
ed might be prejudicially affected by a reversal of 
the judgment on appeal.t? Others against whom 
the judgment is rendered as well as appellant are 
coparties within the meaning of a statute requir- 
ing that the nonappealing coparties be served with 
notice in the same manner as appellees, where only 
part of several coparties appeal.1* <A statute requir- 
ing notice of appeal to be served on the “adverse” 
party or parties requires notice only on those who 
are adverse parties on the record,’® and one against 
whom the decree appealed from was also rendered, 
and whose interests are identical with those of appel- 
lant, is not an adverse party on whom notice must be 
served under such a statute.1® 


[§ 1012] (c) Requisites and Sufficiency. Where 
a notice is properly filed and sufficiently describes 
the judgment from ‘which the appeal is taken, and 
sets out the questions it is desired to have reviewed, 
it is sufficient, although there is a failure to state 
the court to which the appeal is to be taken where 
there is only one court to which an appeal can be 
had.t7 Although the notice does not specifically 
describe the particular order involved, it is suffi- 
cient if it contains terms comprehensive enough to 
include that order.1§ A notice of appeal purporting 
to be by appellant is sufficiently signed if signed by 
his attorney, where there is a statute expressly pro- 
viding that every person of full age and sound mind 
may appear by attorney.’® If the notice is required 
to be in writing, an oral notice is insufficient,?° and a 
statute requiring written notice of the entry of an 
appeal immediately after the appeal is entered is not 
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98. Bazzo v. Wallace, 20 N.W. 314, 
16 Neb. 293; Beversdorff v. Dienger, 
174 S.W. 576, 107 Tex. 88 [rev (Civ. 
App.) 141 S.W. 533]. 


99. Everett v. Wing, 156 A. 393, 
103 Vt. 488 [cert den 52 S.Ct. 266, 284 
U.S. 690, 76 L.Ed. 582]. 


1. O'Neill v. O’Neill, 118 N.E. 895, 
229 Mass. 508. 

2. Davidson v. Ford, (Fla.) 149 So. 
334. 

3. Strang v. Hillsdale Cir. Judge, 
65 N.W. 968, 108 Mich. 227. 


4 Strang v. Hillsdale Cir. Judge, 
supra [foll Defoe v. Bay Cir. Judge, 
74 N.W. 738, 116 Mich. 567]. 


5. In re Zinke’s Estate, 209 N.W. 
83, 285 Mich. 201. 


6. Barber v. Browne, 222 N.W. 702, 


245 Mich. 520. 


7. Emerson v. Mandell, 205 N.W. 
115, 232 Mich. 338. 


8. In re Mendenhall’s Will, 72 P. 
318, 43 Or. 542; Everett v. Wing, 156 
A. 393, 103 Vt. 488 [cert den 52 S.Ct. 
266, 284 'U.S. 690, 76 L.Ed. 582]. 


9. Everett v. Wing, supra. 
10. Everett v. Wing, supra. 


11. In re Nozica’s Will, 13 Ohio 
App. 480. 


12. Bosstick y. Barnes, (Ind.App.) 
185 N.E. 664. 


13. In re Downs’ Will, 
7038, 141 Iowa 268. 


[a] Illustration.—Where coparties 
not served with notice of appeal from 
order denying probate to a will are 
beneficiaries under the will but will 


119 N.W. 


take more as heirs if the will is not 
established, the appeal will be dis- 
missed on objection by appellee. In 


re Downs’ Will, 119 N.W. 703, 141 
Iowa 268. 


14. Bosstick v. Barnes, (Ind. 
185 N.E. 664. Ane ee 


15. In re Young’s Estate, 116 P. 
95, 1060, 59 Or. 348, Ann.Cas.1913B 
1310 [pet den 126 P. 992, 63 Or. 120]. 


16. In re, Young’s Estate, supra. 


17. Starkweather y. Bell 
183, 12 S.D. 146. oY a 


18. In re Siemers’ Estat , 
298, 202 Cal. 424. ae, a 


19. Bovee y. Johnson, 110 .W. 
212, 180 Wis. 447. Nae 


20. O'Neill v. O'Neill, 118 N.E. 895, 
229 Mass. 508. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1012-1015] 


complied with by a letter written to the adverse par- 
ty weeks after the entry of the appeal about a matter 
which would be meaningless if no appeal had been 
entered.?? A statutory requirement that the notice 
state the reasons for the appeal is sufficiently com- 
plied with by a statement to the effect that-the evi- 
dence showed the due execution of the will to which 
the lower ¢ourt denied probate.?2 Notice by pub- 
lication is sufficient as to proper parties who are 
nonresidents of the state.28 Under a statute requir- 
ing notice of appeal to be directed to, and served 
on, “the adverse parties interested in said matter,” 
a notice of appeal from an order refusing to admit 
a will to probate directed to the judge of the lower 
court, and all whom it might concern, and served on 
the sole heir at law of decedent, is sufficient.24 A 
mistake in the notice of appeal in the spelling of the 
names of appellees does not invalidate the notice 
where the names are so similar in sound as to be 
regarded as idem sonans.?> A notice is sufficient in 
point of time if it comes to the party to be notified at 
such a time before the trial as shall enable him to 
make the necessary preparation.?°® 


[§ 1013] (d) Service. On an appeal by a con- 
testant from an order admitting the will to probate, 
the notice of appeal is properly served on the propo- 
nent’s attorney who appeared for and represented 
the proponent in the probate court.?7 In the ab- 
sence of statute otherwise, where nonresident par- 
ties cannot be served, two returns non est inventus 
are regarded as equivalent to service of the citation 
so as to give the appellate court jurisdiction to hear 
the appeal.28 Where a rule of court positively re- 


21. O’Neill v. O’Neill, supra. 


22. Nelson y. Clongland, 15 Wis. 
392. 

23. Barber v. Browne, 
702, 245 Mich. 520. 

24. Nelson y. Clongland, 15 Wis. 
392. : 


25. Prebster v. Henderson, 113 N. 
E. 241, 114 N.E. 691, 186 Ind. 21. 


35. 
239 Ill. 424; 


222 N.W.|Nm, 121, 231 Ill 


714, 144 Mass. 415. 
Mich.—Freeman 


2%. Miller’s Estate, 31 A. 58, 166] @92°"g> NJ mq. 195, 
27. Brown’s Will, 21 N.W. 474,| ..Qhio.—Sanker vy. 
32 Minn. 443. 
28. In re Sharpley’s Will, (Del. 
Super.) 158 A. 709. (N.Y.) 294, 
[a] 


29. In re Faitoute’s Will, 138 A. 
465, 102 N.J.Eq. 17. 


30. In re Faitoute’s Will, supra. ie H 
* , . rather than the 
REI eles eas re io of Dunn, 1 Dem.Surr. (N.Y.) 294. 
Pa See veer aan v. Bell, 80 N.W. ap TrnelWatenn 


fa] Reason for rule.—‘‘The _ in- 
dorsement, thereof, of the fact of fil- 


WILLS 


' Qn review of actions relating to 
wills or probate see infra § 1054. 


Ill.— Dean v. Dean, 88 N.E. 149, 
Schofield v. Thomas, 83 


Mass.—Gale v. Nickerson, 11 N.E. 


W. 158, 230 Mich. 455. 
N.J.—In re Wandell’s Estate, 111 A. 


Cir-Ct. 229, 11 Ohio Cir.Dec. 125. 
36. Matter of Dunn, 1 Dem.Surr. 


Power to allow intervention.— 
While an appeal is pending, the pow- 
er to allow the intervention of new 
parties rests in the appellate court 


951, 181 Cal. 584; Matter of Murphy’s 
Will, 81 N.Y-S. 101, 79 App.Div. 541; 
In re Thompson’s Will, 
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quires that a copy of notice of appeal be served with- 
in a certain time after the notice is filed, this must 
be strictly complied with if there is no reason which 
would justify the court in excusing laches;*® and 
the granting of a motion for an extension of time 
within which to serve a copy does not follow as a 
matter of course;*° but the court may, in its disere- 
tion, allow such an extension where justice seems 
to require it.34 


[§ 1014] (6) Filing and Entry or Docketing. 
Under a statute requiring papers to be filed with 
the probate judge, it is sufficient if the papers are 
in fact filed, although the judge fails to make the 
proper indorsement of the filing upon the papers.?? 
Where several contestants file separate affidavits -un- 
der a statute giving them the right to appeal without 
joining their coparties, only one appeal is entered, 
and only one appeal should be docketed.?3 


[§ 1015] h. Effect of Transfer of Cause or Pro- 
ceedings Therefor.** While the appellate court ac- 
quires jurisdiction over only the order or decree ap- 
pealed from, rather than the administration or es- 
tate or property,®° as a general rule, when an appeal 
has been duly perfected, the jurisdiction of the ap- 
pellate court attaches,*°® and the probate or lower 
court is divested of further jurisdiction with respect 
to such matters or proceedings as are involved in 
the adjudication which has been made the subject 
of the appeal;*7 and by reason of statutes so pro- 
viding, the operation of, and proceedings under, the 
order or decree appealed from are often stayed or 
suspended.?& When the probate or lower court has 


N.W. 332, 210 Wis. 253. 


[a] In Louisiana an appeal from 
an order admitting a will to probate 
which may not operate suspensively 
and prevent administration of the 
estate while pending may, neverthe- 
less, be valid as a devolutive appeal 
and should not be dismissed. Succes- 
sion of Price, 134 So. 907, 172 La. 606. 


[b] oss of right to stay by fail- 
ure to file bond.—Under a statute re- 
quiring the filing of a bond within a 
certain period in order to obtain a 
stay of proceedings beyond that peri- 
od, on the lapse of that period with- 
out the filing of a bond the right to 
| & stay is lost and it cannot thereafter 

be granted by the court. Freeman vy. 
Jayne, 201 N.W. 2038, 229 Mich. 297. 


{[c] Power of executor because of 
abeyance of decree invalidating will. 
—Under a-~- statute providing that, 
when an appeal is taken from a de- 
eree or order of the probate court, all 
proceedings in pursuance of the order 
appealed from shall cease until the 
judgment of the appellate court is 
had, where an executor appeals from 


ne: 


v. Hulbert, 203 N. 


Mattison, 20 Ohio 


surrogate. Matter, 


Estate, 185 P. 


134 N.Y.S. 


ing, does not constitute a part of the | 958, 75 Misc. 33, 8 Mills Surr. 490; \ 4 app ¥ 
filing, but is only the evidence that| Matter of Dunn, 1 Dem.Surr. (N.Y.) Se eee ae Che ipcch Gece re 
such filing has been made; and, while | 294; In re Griffiths’ Estate, 120 A. ment of a judgment which he has 


it is usual and proper for the officer 
with whom the paper is filed to in- 
dorse upon the same the fact and time 
of such filing, such indorsement is 
not absolutely essential to the validi- 
ty of the filing, if the paper has been 
in fact delivered to the proper officer, 
at the proper place, for the purpose 
of being filed.’”’ Starkweather vy. Bell, 
80 N.W. 183, 185, 12 S.D. 146. 

33.. Wilson v. Steed, 65 S.E. 120, 
1832 Ga. 829; Metzer v. Steed, 65 S.H. 
117, 1382 Ga. 822. 


34. Generally see Appeal and Er- 
ror §§ 1366-1460. : 


143, 276 Pa. 277. 


38. 
S.W. 


WES oy 


227 S.W. 716. 


Ky.—Floor’s Ex’r v. 
272, 27 Ky.L. 894. 


Md.—Offutt v. Gott, 12 Gill&J. 385. 


v. Gale, 1 Redf.Surr. 217. 


S.C.—Ex parte Bank of Anderson, 
122 S.Be oo2y 128) 1s: C: 
Wessinger, 41 S.E. 


Tex.—Warl v. Mundy, 


Wis.—-In re Loewenbach’s Will, 246 


obtained for a debt due the estate, 
for during that time the decree inval- 
idating the will is in abeyance. HEx 
parte Bank of Anderson, 122 S.B. 592, 


Floor, 87 


Fi tres 128, S:Ce 174. 

N.Y.—In re Kennedy's Will, 2 [d] Statutory exception for j 

p : judg- 
186 App.Div. 19; Newhouse|wents removing repreSentatives.— 


Under a statute providing that ap- 
peals from judgments removing rep- 


174: Kx parte] resentatives of successions shall not 
17,63 °S:C. 130. suspend the execution of such judg- 
(Civ. App.) ments pending the hearing on appeal, 


an appeal from a judgment annulling 
a will, removing the executors named 
therein, and decreeing that another 
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been divested of jurisdiction, and the proceedings 
have been stayed, it cannot grant a rehearing on the 
questions raised by the appeal;?® and pending an 
appeal from an order admitting a will to probate the 
court cannot issue or grant letters testamentary,*® 
unless there is a statute providing that appeals from 
decrees admitting a will to probate shall not stay the 
issuance of letters testamentary if, in the opinion 
of the lower court, the protection and preservation 
of the estate require the issuing of such letters ;** 
but even under such a statute the letters which will 
not be stayed must be issued after the appeal has 
been taken,*? and, if the lower court issues letters 
to executors before the appeal is taken without mak- 
ing an order afterward, the executors, by the appeal, 
are stayed from exercising their power or authority, 
although the judge in his decree recites that he is sat- 
isfied that the preservation of the estate requires 
that the letters should issue.4# <A stay of proceed- 
ings pending an appeal from an order invalidating 
or refusing to probate a will is usually held to pre- 
clude the probate court from appointing a general 
administrator for the estate, who may possibly dis- 
tribute the same before the appeal has been deter- 
mined ;** and, if such an administrator has been ap- 
pointed, the appellate court will issue such protec- 
tive orders as may be necessary to preserve the es- 
tate for those who shall in the end be found entitled 
to it;4® but there is other authority to the effect 
that a general administrator may be appointed, al- 
though a bond has been filed and supersedeas issu- 
ed.t® Removal of the cause and a stay of proceedings 
does not prevent the lower court from issuing letters 
testamentary, where by statute the executor or ad- 
ministrator has the power pending appeal to manage 
the estate to the same extent as if no appeal had been 
taken;*7 and a special .administrator may be ap- 
pointed to preserve the estate pending appeal.48 


be appointed administrator, does not 45. 
prevent the court from executing the] Ct., supra. 
judgment in so far as it removes the 

executors and appoints another ad- [a] 


ministrator. Ledet v. Succession of 
Ledet, 124 So. 150, 169 La. 72. 


39. In re Murphy’s Will, 81 N.Y. 
S. 101, 79 App.Div. 541. 


40. Offutt v. Gott, 12 Gill&J. (Md.) 
385. 


41. Thomson v. Tracy, 60 N.Y. 31; 
Matter of Gihon’s Will, 62 N.Y.S. 426, 
48 App.Div. 598 [aff 62 N.Y.S. 426, 29 
N.Y.Civ.Proc. 403]. 


[a] Effect of reversal.—Where the 
decree of the surrogate is reversed 


end.” State v. 


677. 
46. 
[a] 


WILLS 


State v. King County Super. 


Reason for rule.—‘“The status 
of the parties litigant should be pre- 
served so as to prevent the fruits of 
the litigation from being lost pend- 
ing the appeal, and, when it becomes 
necessary in aid of the appellate ju- 
risdiction of this court, proper orders 
or writs will be issued to secure that 
Kines County. Su- 
perior Court, 69 P. 375, 377, 28 Wash. 


Hayes v. Hayes, 75 Ind. 395. 


Reason for rule.—‘The judg- 
ment declaring the asserted Will of 


[§ 1015 


Furthermore, the perfection of the appeal removes 
to the appellate court only jurisdiction of the ques- 
tions involved in the adjudication and which are the 
subject of the appeal;#® and collateral and inde- 
pendent proceedings. having no relation to the pro- 
bate proceedings from which the appeal is pending 
are not precluded by the appeal.®° The pendency of 
an appeal from an order or decree with respect to 
the probate of a will does not prevent the probate 
court from entertaining a collateral statutory pro- 
ceeding to compel the production of another and 
different will of the same testator,®! a motion for a 
new trial after judgment where the statutes provide 
a separate appeal from an order on the motion for 
a new trial and it is regarded as an independent and 
collateral proceeding,®” or an application by a con- 
testant for the allowance of expenses and counsel 
fees out of the estate;®* nor does the pendency of 
an appeal from a judgment admitting a will to pro- 
bate prevent the maintaining of an equity suit to 
have the will construed.°* An appeal from an order 
refusing to remove an administrator previously ap- 
pointed and appoint an executor named in a will 
which it is sought to have probated does not suspend 
proceedings for the probate of the will,°®> and the 
court may properly issue commissions to take dep- 
ositions of the attesting witnesses.°® Where, pend- 
ing appeal, a rescript is handed down suggesting an 
amendment of the petition, the lower court has ju- 
risdiction to allow the petition to be amended in ac- 
cordance with the evidence and the verdict.5? 


Change in nature of proceedings. Although the 
proceeding in the probate court is regarded as being 
in the nature of a proceeding in rem,®® in some ju- 
risdictions the taking of an appeal is held to change 
the proceeding into one inter partes as between the 
persons appealing and those who may thereafter ap- 
pear and unite with them, and all other interested 


49. In re Wandell’s Estate, 111 A. 
683, 92 N.J.Eq. 195. 


50. In re Waters’ Estate, 185 P. 
951, 181 Cal. 584; In re Yung’s Estate, 
216 N.Y.S. 112, 216 App.Div. 595. 


51. In re Yung’s Estate, supra. 


52. In re Waters’ Estate, 185 P. 
951, 181 Cal. 584. 


53. In re Wandell’s Estate, 111 A. 
683, 92 N.J.Eq. 195. 


_[{a] Reason for rule—‘“The ques- 
tion of the allowance of expenses, in- 
cluding counsel fees, is a thing apart 
from the question involved in an ap- 
peal from a decree admitting a will 
to probate. And as the orphans’ 


on a question of fact and the case 
sent back for a retrial on that ques- 
tion, the powers of executors who 
have been appointed pending the ap- 
peal are not ipso facto terminated by 
the reversal, but they do not cease 
until after the final determination of 
such issue, and the revocation of the 
probate by the surrogate, and notice 
to the executors of such revocation. 
Thomson vy. Tracy, 60 N.Y. 174. 


42. In re Kennedy’s Will, 174 N.Y. 
S. 95, 186 App.Div. 19. 


43. In re Kennedy’s Will, supra. 


44. Hicks v. Hicks, 12 Barb. (N. 
Y.) 3225) Ex p. Wessinger, 41 S.H. 17, 
63 S.C. 130; State v. Kings County 
Super. Ct., 69 P. 375, 28 Wash. 677. 
nea tear Snes Sn eS 


Joseph Hayes to be invalid was not 
set aside or its force in any wise im- 
paired by the appeal. There was 
atter that judgment, and until revers- 
al, no such will, and consequently 
there could be no executors. An ap- 
peal does not annul a judgment; the 
utmost effect it can have, even when 
accompanied by the proper auxiliary 
proceedings, is to stay the enforce- 
ment of the judgment appealed from. 
There was, therefore, no reason why 
the court did not have the power to 
appoint a general administrator.” 
Hayes v. Hayes, 75 Ind. 395, 396. 


47. Briggs v. Westerly Prob. Ct., 
50 A. 335, 23 R.I. 125. 


48. State v. Kings County Supe- 
rior Court, 69 P. 375, 28 Wash. 677. 


| 


court has power to make such an 
award, even where probate is denied, 
such an award, if made, cannot be 
said in any wise to destroy or impair 
the subject of the appeal. I conclude, 
therefore, that the orphans’ court had 
jurisdiction to entertain the appli- 
cation.” In re Wandell’s Estate, 111 
A. 6838, 684, 92 N.J.Eq. 195. 


54 Barber’s Ex’rs v. Baldwin’s 
Ex’r, 128 S.W. 1092, 188 Ky. 710. 


55. Butcher v. Butcher, 122 P. 397, 
21 Colo.App. 416. 


56. Butcher v. Butcher, supra. 


57. Thomson v. Carruth, 107 N.E. 
395, 220 Mass. 77. 


58. See supra § 597. 


For later cases, developments and changes in the law see Annotations, same titl¢ and section number. 
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persons;°° but in other jurisdictions even the pro- 
ceedings on appeal are considered as in the nature 
of proceedings in rem.°° 


Effect on judgment or order appealed from. It is 
often held that the perfection of an appeal merely 
suspends, rather than vacates or annuls, the judg- 
ment, order, or decree appealed from;*! and, if it 
is affirmed on appeal, it takes effect, and operates, as 
the judgment, order, or decree of the probate 
court ;®° but there is other authority to the effect 
that, where the entire cause is transferred to the 
appellate court and a trial de novo had, the perfee- 
tion of the appeal operates to vacate the decree of 
the probate court which is appealed from.®? 


Irregular or ineffective proceedings for review. 
If the proceedings for review are ineffective because 
appellant is not a party entitled to appeal,®* or the 
order is not appealable,®® the original order or de- 
eree stands unaffected and the proceedings are not 
stayed. 


[§ 1016] i. Assignment of Errors or Grounds of 
Appeal.®® Under some statutes appellant is requir- 
ed to include a statement of the errors or grounds of 
appeal in his petition or application,®* while under 
others requiring a specifie assignment of all errors 
relied upon containing the full names of all parties 
the assignment of errors is appellant’s complaint in 
the appellate tribunal.®® If there has been a failure 
to comply with a statute requiring the filing of a 


59. 
Ill. 244. 72 


60. Everett v. Wing, 156 A. 393, 103 
Vi. #88 [cert den 52 S.Ct. 266, 284 U. 
S. 690, 76 L.Ed. 582]. 


61. Schofield v. Thomas, 83 N.E. 
Piece. LM wi4: Hayes-v. Hayes, (63 
Ind. 395; Gale v. Nickerson, 11 N.E. 
714, 144 Mass. 415. 


62. Gale v. Nickerson, supra. 

63. Appeal of Rawley, 106 A. 120, 
118 Me. 109; Seebrock v. Fedawa, 46 
N.W. 650, 30 Neb. 424 [aff 50 N.W. 
270, 33 Neb. 413, 29 Am.S.R. 488]. 

64. In re Thompson, 102 A. 303, 
on eee 473. 

In re Walsh’s Will, 176 N.Y.S. | Pa. 
701, ‘107 Misc. 475. 


66. Generally see Appeal and Er- 
ror §§ 1461-1580. 


In re Storey, 11 N.E. 209, 120 73. 
Cale Lot: 


Tll.App. 315. 


219 Mich. 70; 


S.C.L: 35. 
Tex. 
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Cal.—Kile’s Estate, 


Ill.—In re Hayhurst’s Estate, 215 
BE. 828, 228 Mass. 435. 


172 N.W. 541, 206 Mich. 107; 
v. Jersey, 110 N.W. 54, 146 Mich. 660. 
See Hoban v. Piquette, 
52 Mich. 346 (intimating that, where 
appellant assigns undue influence as 
his reason for appeal, 
be allowed to go 
show lack of testamentary capacity). 


Pa.—kKustus v. Hager, 112 A. 45, 269 
103. 


into evidence to 


S8.C.—Southerlin y. McKinney, 24 


Leatherwood _ v. 
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statement of objections or assignment of errors, the 
appellate court acquires no jurisdiction or power to 
entertain the proceedings for review;°® and, where 
no assignments of error are filed as required by rule 
of court, a motion of appellee to affirm the judgment 
will be allowed.*° In the absence of positive stat- 
utory requirement, where there is an appeal to an in- 
termediate appellate tribunal in which a trial is had 
on issues of fact, the practice seems to be to require 
no. statement of the reasons of appeal if the appel- 
late court is bound to send the main issue of will 
or no will directly to the jury,*1 but to require a 
written statement of objections if the court is not 
required to send the main issue to the jury but makes 
up special issues for the determination of any dis- 
puted questions of fact on which the validity of the 
will depends.72 Where assignments of error or rea- 
sons for appeal have been made as required, the ap- 
pellate court will generally consider only the reasons 
or grounds specified or assigned and will hear appel- 
lant on none other;**® but if the statute makes an ex- 
ception in favor of fundamental errors apparent on 
the face of the record, such an error can be reviewed 
ees it is not assigned as error.** If the assign- 
ments are entirely too general and insufficient they 
do not authorize or require consideration by the ap- 
pellate court.*® In a number of instances an assign- 
ment of error has been held too general and insuffi- 
cient if it fails to point out in what particular the 
act complained of is erroneous;*® but it has been 


13 P. 320,] of the entire statement of facets can- 
not constitute fundamental error. 


Reeves v. Reeves, supra. 


ee wer ane er 131 S.E. 507, 
: a. is unday v. Knox, 9 S.W. 
Mass.—Murray v. Cangiano, 117 N. (2d) 960, 321 Mo. 168; In re Bailey’s 
Will, 103 S.E. 896, 180 N.C. 30; Conn 

Mich.—In re Murray, 188 N.W. 381,|v. Belk, (Tex.Civ.App.) 26 S.W.(2da) 
In re Broffee’s Estate,|293; Baker v. McDonald, (Tex.Civ. 


Jersey | App.) 159 S.W..450. 


76. ‘See cases infra this note. 


[a] Reasons for rule. — “This 
court is only authorized to reverse 
the judgment of a trial court for er- 
rors of law duly assigned, or errors of 
law ‘apparent on the face of the 
record,’ commonly called fundamental 
error. An error of law is not duly as- 
signed in contemplation of thts rule, 
where the assignment wholly fails to 
point out or specify the claimed error, 
or which wholly fails to point out or 
specify wherein or in what particular 


TSENG OG 


he should not 


Stephens, 


For review of actions relating to 
wills or probate see infra § 1056. 


67. See supra § 1003. 


68. Whisler v. Whisler, 67 N.E. 
984, 162 Ind. 136 [den petition to re- 
instate appeal 70 N.E. 152]. 


69. Bartlett v. Slater, 66 N.E. 631, 
183 Mass. 152; Reeves v. Reeves, 
(Tex.Commn.App.) 15 S.W.¢2d) 606 
[rev (Civ.App.) 7 S.W.(2d) 683]. 


70. In re Bailey’s Will, 103 S.E. 
896, 180 N.C. 30. 
71. St. Leger’s Appeal, 34 Conn. 


434, 91 Am.D. 735; Lisle v. Couchman, 
142 S.W. 1028, 146 Ky. 345. 


[a] If reasons are unnecessarily 
ated their only practical effect is to 
limit the party filing them to evidence 
of the objections alleged in them. St. 
Leger’s Appeal, 34 Conn. 434, 91 Am. 
D. 735. 


72. Buckminster y. Perry, 4 Mass. 
5933) Sowe’s Ex’rs v. Pratt, 11 Vt. 
255. 


(Commn.App.) 24 S.W.(2d) 819 [aff 
(Civ.App.) 13 S.W.(2d) 726]; Magee 
v. Magee, (Civ.App.) 272 S.W. 252. 


[a]  MTllustration.—Where the only 
ground of error assigned is that the 
court erred in finding the will to be 
the last will and testament of de- 
ceased, appellant cannot question on 
appeal the lower court’s disposition 
of costs. In re Hayhurst’s Estate, 215 
flLApp. 315. 


74. Norton v. Houston, 
App.) 235 SW. 963. 


[a] What constitutes “fundamen- 
tal error.’—(1) No question which 
requires an examination of the entire 
statement of facts can constitute that 
error apparent of record, commonly 
called “fundamental error,’’ which 
will justify the appellate court in 
reversing a judgment in the absence 
of an assignment of error. Reeves v. 
Reeves, (Tex.Commn.App.) 15 S.W. 
(2d) 606 [rev (Civ.App.) 7 S.W.(2da) 
683]. (2) Thus error as to the law 
of a sister state which is a question 
of fact that requires an examination 


(Tex.Civ. 


a jury’s verdict is unsupported by 
evidence, or is against the over- 
whelming weight of evidence. In oth- 
er words, such an assignment of er- 
ror is no assignment of error at all, 
and where such is the case, this court 
cannot reverse the trial court’s judg- 
ment in the absence of an error of 
law ‘apparent on the face of the rec- 
ord,’ or fundamental error.” Conn vy. 
ree (Tex.Civ.App.) 26 S.W.(2d) 293, 


{b] Insufficient assignments.—(1) 
An assignment is entirely too general 
and insufficient if it merely asserts 
that the verdict and judgment are 
contrary to law and the evidence and 
the evidence is not sufficient to sup- 
port the verdiet and judgment with- 
out specifying any particular error of 
law or showing in what particular the 
verdict is unsupported by the evi- 
dence. Conn v. Belk, (Tex.Civ.App.) 
26 S.W.(2d) 293. (2) An assignment 
that the trial court erred in overrul- 
ing the general and special exceptions 
of appellant to the contest of appel- 
lee is too general to entitle it to con- 
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said that a reason for appeal is sufficient if it shows 
error in the decree which, if established, will entitle 
appellant to a reversal.*7 In accordance with this, it 
has been ruled that an appellant from a decree al- 
lowing a will may assign as a reason that the will 
admitted was not that of the testator without set- 
ing out the grounds, views, or evidence on which he 
claims the instrument is not the testator’s will;‘® 
and an appellant from a deeree refusing to admit an 
instrument to probate sufficiently alleges as a ground 
of appeal that the instrument is the last will and 
testament of deceased,’® or that the evidence be- 
fore the probate judge proved the due execution of 
the will and that probate thereof was denied;*° but 
the assignment of a proponent appealing from a de- 
eree disallowing the will has been held insufficient 
if it fails to allege that the testator was of sound 
mind when the will was executed.*! Under a rule of 
court requiring the assignment of errors to contain 
the full names of all parties, an assignment, which 
names an executor acting in his representative ca- 
pacity merely by giving his name and describing him 
as executor without further averment or designation 
showing his relation to the will or estate of some per- 
son, does not sufficiently name the person to bring 


him before the court in his representative capac- | 


ity.®? 


Amendment. At least in so far as the reasons of 
appeal are insufficient in form rather than substanee, 
the defective statement can be amended to put it in 
proper form if no new ground or grievance is added 
by the amendment ;** but an amendment of the as- 
signment of errors will not be allowed if it will be 
prejudicial to the other party and no case of sur- 
prise or accident is made out.** 


sideration. 
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Baker v. McDonald, (Tex.;the grounds of appeal shall be set 
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Assignment of cross errors. If an exception to an 
adverse ruling on a motion by others to be made par- 
ties is properly reserved, the exceptor, who receives 
a favorable judgment on the merits in the lower 
court, is not precluded from having the question of 
parties determined on appeal because he did not pray 
for a eross appeal.8® Where a part of a will is ad- 
mitted and a part rejected and the proponents appeal 
from so much of the decree as rejects a portion of 
the will, but the contestant takes no cross appeal, as 
to that part of the decree which admits a portion of 
the will the decision on appeal can have no effect.§* 


Pleadings to assignment. A motion to dismiss an 
appeal for insufficiency in the reason assigned is in 
the nature of a demurrer and admits all facts stated 
in the reason of appeal.*7 Where appellant from a 
decree disallowing a will has failed to file any objec- 
tions to the decree of the probate court as required, it 
is sufficient for appellee to make a plea to the effect 
that deceased made no will but died intestate.*® 


Service. Under a statute requiring a copy of the 
reasons for the appeal to be served upon the other 
parties who appeared before the judge of probate in 
the case, the appellate court acquires no jurisdic- 
tion and ean do nothing but.dismiss the appeal where 
the reasons have not been served as required.*® On 
appeal by a contestant, an executor who has pro- 
pounded the will is a party who must be served with 
a copy of the reasons to comply with such a stat- 
ute.®° 


[§ 1017] j. Record or Transcript.°1| The record 
should show affirmatively all facts essential to the 
jurisdiction of the lower court,®? the existence of 
facts necessary to present the question which it is 


43 A. 511, 512, 92 Me. 563. 


Civ.App.) 159 S.W. 450. (3) An ob- 
jection to an instruction, to the effect 
that the testator’s statements should 
be considered only to determine his 
mental condition, is too indefinite to 
receive consideration if it fails to 
point out any statements which 
should have been considered as sub- 
stantial evidence of the truth of the 
thing stated. Munday v. Knox, 9 S. 
W.(2d) 960, 321 Mo. 168. (4) An as- 
signment of error to the admission 
of testimony must point out some 
ground which made the admission er- 
roneous. Dean vy. Littleton, 131 S.E. 
507,161 Ga. 651. (5) An assignment of 
error to the admission of certain let- 
ters in evidence cannot be sustained 
on appeal where the record does not 
disclose the contents of the letters. 
In re Bailey’s Will, 103 S.H. 896, 180 
N.C. 30. 


77. ane vy. Hill,- 44 A. 597, 68 
N.H. 398. 

78. Lane v. Hill, 44 A. 597, 68 N.H. 
398. 

[a] Thus an assignment as the 


reason for an appeal from an order 
admitting a will to probate that ‘said 
instrument was not the last will and 
testament of said deceased,” is suffi- 
cient to present upon appeal the issue 
of whether the alleged will was re- 
voked by a subsequent instrument. 
Lane v. Hill,-44 A. 597, 68 N.H. 398. 


79. Liscomb vy. Eldredge, 38 A. 
1052, 20 R.I. 335. 

[a] Specification required.—‘‘The 
term ‘specific’ is relative. The pur- 
pose of the statute in requiring that 


forth specifically is to notify the 
adverse party of them, and to enable 
him to be prepared to meet them at 
the trial. We think that the reason 
stated in the present instance is suffi- 
ciently specific to answer the require- 
ment of the statute. It is equivalent 
to the statement that the testator was 
of sound, disposing mind and memory, 
and that the instrument was executed 
and attested in accordance with stat- 
ute. We do not see that the appellee 
would be any better apprised of the 
case to be met at the trial if these 
two matters had been separately stat- 
ed in the reasons of appeal than by 
the statement that the instrument 
is the last will and testament of the 
deceased, in which they are neces- 
sarily involved.” Liscomb v. Eld- 
redge, 38 A. 1052, 1053, 20 R.I. 335. 


Rone Nelson vy. Clongland, 15 Wis. 


81. In re Thomson, 43 A. 511, 92 
Me. 5638. 


[a] Reasons for rule.—‘“‘The rea- 
sons for appeal should have averred 
the soundness of mind of the testa- 
trix. The sanity of a testator must 
be proved, and is not to be presumed, 
and the burden of proving it lies on 
the proponent. A proponent, when he 
is also an appellant, can be allowed 
to prove no more than he alleges in 
his reasons for appeal. Not alleging 
mental soundness, he is not permitted 
to prove soundness, and without such 
proof the will cannot be sustained, 
and an appeal in such case may prop- 
erly be dismissed.’’ In re Thomson, 


82. Whisler v. Whisler, 67 N.E. 
984, 162 Ind. 136 [petition to reinstate 
appeal den 70 N.E. 152]. 


mee Lane v. Hill, 44 A. 597, 68 N.H. 


L 


85. Coleman vy. Floyd, 150 S.W. 
703, 105 Ark. 300. 


88. Hildreth v. Hildreth, 156 S.W. 
144, 1538 Ky. 597. 


87. Lane v. Hill, 44 A. 597, 68 N. 
H. 398. 


oeee Howe’s Ex’rs vy. Pratt, 11 Vt. 
89. Appeal of Nichols, 109 A. 6, 
118 Me. 464; In re Ellis, 102 A. 291,. 


116 Me. 462. 


[a] Preservation of appeal by or- 
der for service.—Where appellant has 
failed to make service he cannot ob- 
tain an order of service from the ap- 
pellate court and thus preserve his: 
appeal, for the appellate court is 
without jurisdiction to make such an 
order. In’ re, Bilis, 102" Ale 201peite: 
Me. 462. 


$0. Appeal of Nichols, 109 A. 6,. 
118 Me. 464. 


91. Record and proceedings not in 
record generally see Appeal and Error 
§§ 1611-2372. 


Upon review of actions relating to- 
wills or probate see infra § 1056. 


92. In re Voight’s Estate, (Tex. 
Civ.App.) 46 S.W.(2d) 467; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Hemin-- 


any Southern v. McKinney,-24 S.C. . 
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sought to have the appellate court determine,®? and 
the ground on which the inferior court made the 
ruling which it is sought to have reviewed.°* The 
appellate court cannot consider matters outside the 
record on appeal,®® and usually the evidence or facts 
must be shown in the record before the appellate 
court can determine the appeal on the merits.?® Hs- 
pecially is this true where there is a statute requiring 
that the record contain a statement of facts,®’ or re- 
quiring that there be a transcript of the evidence and 
a report of the material facts found by the probate 
judge and providing that the appeal is to be accord- 
ing to equity practice in so far as practicable.?> If 
the record does not show the evidence or facts the 
appellate court cannot revise the action of the lower 
court in directing a verdict,®® withdrawing an issue 
from the jury,! or ruling on the evidence;? and if 
a transcript of the evidence is not before the appel- 
late court it will not consider whether or not an in- 
struction given by the probate court is justified by 
the evidence. When the practice or statutes of the 
particular jurisdiction require it, the filing of a duly 
certified copy or transcript of the record is necessary 
to give the appellate court authority to review the ac- 
tion of the court below in the probate proceedings ;* 
and matters which a statute requires the transcript 
to show cannot be shown by a narrative agreed on 
by the parties.5 The transcript is sufficient to give 
jurisdiction to the appellate court if it is properly 
certified and contains all the recitals necessary to 
give appellate jurisdiction;® and it has been held 


way v. Reynolds, 74 N.W. 350, 98 Wis. , Mass. 


501. 
93. Fletcher v. Fletcher, 115 N.E. : 
582, 186 Ind. 193; In re Peck, 14 N.Y. | @auity). 


[a] 
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46 (holding proper an appeal 
with a full report of the evidence in 
conformity with 


Qnly auestion presented if 
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that the appellate court does not lack jurisdiction 
because the will or a copy thereof is not contained in 
the transeript.’. The original will need not be trans- 
mitted to the appellate court if only a certified copy 
of the record and proceedings is required;*® but it 
has been held proper for the court to order the in- 
strument offered for probate to be transferred to the 
clerk of the appellate court, although there is a stat- 
ute providing that all original wills shall remain in 
the office of the clerk of the probate court.® Papers 
and pleadings in entirely different. proceedings are 
not a part of the record of the probate proceedings, 
and have no place in the transeript on appeal.t® An- 
other will admitted in evidence but not offered for 
probate has been held to have no place in the record 
on appeal except in so far as it was relevant on is- 
sues of testamentary capacity and undue influence.!! 
Under a rule requiring exhibits offered at the trial 
to be printed in full in the record, an appellant who 
prints only such parts as he deems necessary will 
have his appeal quashed.!2 . Where not required by 
statute and not preserved by bill of exceptions the 
minutes of the lower court are not properly furmish- 
ed with the papers on appeal.'® If the trial in the 
appellate court is de novo the decree of the probate 
court should form no part of the case which is set- 
tled for appeal.t4 Where the lower tribunal has 
previously certified the case to another court for jury 
trial so that the record and will are in possession 
of the other court at the time the appeal is taken, it 
is for appellant to apply to the other court to have 


Boyd, (Tex.Civ.App.) 48 S.W. 602, 603. 


[b] Exclusion of evidence.—(1) 
A ruling excluding evidence will ordi- 
narily be reviewed only where the 
record is made to show the scope and 


the practice in 


S. 899, 60 Hun 583, 21 N.Y.Civ.Proc. 
85. 


94. Luther y. Luther, 100 So. 497, 
211 Ala. 352. 


[a] Search of pleadings.—If the 
record does not show the ground upon 
which the lower court made the rul- 
ing which it is sought to have re- 
viewed, the appellate court will 
search the pleadings to see whether 
the existence of a sufficient ground to 
sustain the ruling can be discovered. 
Luther v. Luther, 100 So. 497, 211 
Ala. 352. 


95. Holman v. Riddle, 8 Ohio St. 
384; Holland v. Jackson, (Tex.) 37 S. 
wW.(2d) 726 [rev (Civ.App.) 19 S.W. 
(2d) 428]. 


96. Ellison v. Clayton, 163 A. 695, 
164 Md. 35; Wilson v. Martin’s Es- 
tate, 108 A. 797, 135 Md. 195; Nay- 
lor’s Estate, 11 Phila. (Pa.) 46, 32 
Leg.Int. 91. 


97. Pruitt v. Blesi, (Tex.Civ.App.) 
204 S.W. 714; In re Ellis’ Estate, 
(Tex.Civ.App.) 140 S.W. 398; Walker 
v. Boyd, (Tex.Civ.App.) 48 S.W. 602. 


[a] Sufficiency of statement.—A 
statutory requirement of a statement 
of facts is not sufficiently fulfilled 
by, a statement of the testimony 
which does not purport to contain all 
the facts adduced in evidence upon 
the trial and which is not agreed to 
by counsel nor approved by the court. 
Walker v. Boyd, (Tex.Civ.App.) 48 S. 
W. 602. 


98. Goss v. Donnell, 161 N.E. 896, 
263 Mass. 521; Meyerovitz v. Jacobo- 
vitz, 160 N.E. 331, 263 Mass. 47; Bos- 
-ton Safe Deposit & Trust Co. v. Wick- 
ham, 150 N.E. 223, 254 Mass. 471. See 
Collis v. Walker, 172 N.E. 228, 272 


facts and evidence not included.—If 
the transcript on appeal from an or- 
der admitting a will to probate does 
not contain the evidence and the re- 
port by the judge of the material 
facts no question of law is presented 
by the appeal, the only thing pre- 
sented being the power of the lower 
court to make the decree upon any 
evidence that might have been ad- 
duced under the petition for admis- 
sion of the will to probate. Goss v. 
Donnell, 161 N.E. 896, 263 Mass. 521. 


[b] Review of action based oun 
statement of counsel.— Where the rul- 
ing which it is sought to have re- 
viewed is on a motion heard entirely 
upon the statement of counsel as to 
the evidence he expects to be able to 
offer upon trial,. which statement is 
taken stenographically, the statement 
may be reported in lieu of evidence 
and the appeal be brought on the 
stenographic report. Appeal of Cook, 
137 N.E. 299, 248 Mass. 149. 


99. Dick v. Colonial Trust Co., 89 
A. 907, 88 Conn. 93; White v. Little, 
77 S.E. 646, 139 Ga. 522. 


Devereux v. Armstrong, 121 A. 


99 Conn. 158. 


Johnson v. Newton, 58 App.D.C. 
118, 25 F.(2d) 542; Ellis .v. BEllis; 
CK) 2 28 SOW LO5T: Beyer v. 
Schlenker, 131 S.W. 465, 150 Mo.App. 
671; Pruitt v. Blesi, (Tex.Civ.App.) 
204 S.W. 714; Walker v. Boyd, (Tex. 
Civ.App.) 48 S.W. 602. 


[a] “he reason is that, without 
a statement of the whole evidence, it 
is impossible for the appellate court 
to determine whether or not the ap- 
pellant has been prejudiced by the ad- 
mission of the testimony.” Walker v. 


character of the evidencé which has 
been excluded. Johnson v. Newton, 
58 App.D.C. 118, 25 F.(2d) 542; Ellis 
v. Ellis, (Ky.) 128 S.W. 1057; Beyer 
v. Schlenker, 131 S.W. 465, 150 Mo. 
App. 671. But see Matter of Potter’s 
Will, 55 N.E. 387, 161 N.Y. 84 (con- 
taining contrary suggestions). (2) 
If documentary evidence offered and 
excluded is not made part of the rec- 
ord the court on appeal cannot say 
that the exclusion was erroneous. 
Johnson vy. Newton, supra. 


3. In pon erene Estate, 106 A. 


594, 93 Vt. 

4 Jones v. Jones, 3 Metec. (Ky.) 
266; Fultz v. McKnight, 118 S.E. 37, 
125 S.C. 115; In re Voigt’s Estate, 


(Tex.Civ.App.) 46 S.W.(2d) 467. 


5. In re Voigt’s Estate, supra. 
6. In re Simon’s Will, 107 N.E. 
613, 266 Ill. 304. 


7. Shelby v. Meikle, 86 N.W. 939, 
62 Neb. 10. 


8. Carroll’s Will, 7 N.W. 434, 50 


Wis. 437. 

9. Glos v. Schildbach, 176 N.E. 65, 
344 Ill. 23. 

1¢@. In re Klein’s Will, 170 N.E. 
857, 201 Ind. 608. 

11. Tobin v. Nordness, 197 N.W. 


783, 47 S.D. 255. 


12. In re Snyder’s Estate, 123 A. 
663, 279 Pa. 63. 


13. In re Paige’s Estate, 86 P. 273, 
12 Idaho 410. 


. In re Freeman’s Will, 126 S.E. 


14 
764, 182 S.C. 389. 
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the record and will remitted so that the appeal can { it for filing, has been construed to require that the 


be perfected, and the appellate court will not direct 
the lower tribunal to apply for a return of the record 
and will.*® 


Abstract of record. An abstract of record show- 
ing that a record book containing a judgment has 
been offered in evidence sufficiently shows an offer 
of the judgment in evidence to present for review the 
question of whether the judgment was properly ex- 
cluded.'® 


Bill of excepticns. Where no bill of exceptions or 
reporter’s transcript is included in the record the 
appeal must be considered on the papers, which in 
a probate proceeding correspond to a judgment 
roll;'7 and where there is no bill of exceptions as 
required the only question before the appellate court 
is whether the pleadings support the judgment.78 A 
bill of exceptions containing the evidence is prop- 
er where it is necessary to explain an exception to a 
decision on a legal question;+® but a bill of exeep- 
tions is unnecessary where there is a statute author- 
izing all testimony, motions, orders, or decisions to 
become a part of the record by certificate rather 
than bill of exceptions;?° and a bill of exceptions 
which contains only a part of the record insufficient 
to enable the appellate eourt to pass on the correct- 
ness of the lower court’s decisions is not proper 
where there is a statute providing that the clerk 
shall immediately transmit to the appellate court a 
copy of the evidence, the judgment of the court, 
and the original will.” 


Conclusiveness. The record is conclusive upon the 
fact of the time the appeal was taken and it ‘cannot 
be changed by answer of appellant.?? 


Filing.2* Where the transcript is actually placed 
on file and treated as being on file by all concerned it 
is immaterial that the clerk failed to make a techni- 
cal indorsement of filing.24 The transcript or copy 
of the record must be filed within the time allowed 
by statute.2® A statute requiring appellant to file 
in the appellate court a certified copy of the pro- 
ceedings appealed from, but prescribing no time lim- 


15. Mulholland’s Estate, 15 Pa.,;107 Conn, 354. 
Dist. 58. 23. 

16. In re Van Houten’s Will, 124 
N.W. 886, 147 Iowa 725, 140 Am.S.R. 
340. 


Delay in filing as ground for 
dismissal see infra § 1015S. 33. 


24. In re Neil’s Estate, 226 P. 439, 


copy be filed before the stated session of the appel- 
late court next after the appeal.?® <A statute pro- 
viding that the appeal shall be taken within thirty 
days after the decision and that the transcript shall 
be transmitted within ten days after the appeal is 
perfected allows forty days after the decision for the 
transcript to be filed.?* 


Signature of certificate to transcript. A third 
person’s signing of the name of the judge, who is au- 
thorized to sign the certificate to the transcript, is 
valid where it is done in the presence, and by the ex- 
press direction, of the judge.” 


Objections to record. An objection that the ree- 
ord is unnecessarily large in violation of court rules, 
in that it contains much matter irrelevant to the 
questions presented by the appeal, will not be enter- 
tained if it does not definitely point out the specific 
parts of the record that are extraneous or irrele- 
vant.° 


Waiver of right to question transcript. If ap- 
pellees appear in the appellate court and move it to 
enter interlocutory orders they thereby treat the ap- 
peal as properly lodged and cannot thereafter ques- 
tion the sufficiency of the certificate to the tran- 
seript .°° 


[§ 1018] k. Dismissal, Withdrawal, or Abandon- 
ment.?+ As a general rule the appellate court must 
dismiss the appeal, on motion being made therefor, 
if appellant has not substantially complied with the 
statutory requirements as to taking and perfecting 
appeals;*? and if there is lack of jurisdiction the 
court may dismiss the appeal on its own motion.°®* 
An, appeal will usually be dismissed for cause if it 
has not been taken and perfected within the time 
prescribed,*4 if the required bond has not been giv- 
en,®* if service of notice has not been made upon 
a necessary party*® or a coparty who might be prej- 
udiced by a reversal,’7? if the required service of a 
copy of the reasons for the appeal has not been 
made,** if a necessary party appellee has died pend- 
ing the appeal and there has been no timely and 


198, 38 Ariz. 387; McCormick v. Meis- 
enheimer, 168 N.E. 685, 337 Ill. 65. 


Appeal of Nichols, 109 A. 6, 
118 Me. 464; Nichols’ Hstate, 34 A. 


111 Or. 282. 566, 174 Pa. 405. 
17. In _re Plumb’s Estate, 170 P. 34. Ala.—Wildman vy. Wildman 
609, 177 Cal. 300. TREC Thee ee eee 20 8 Eats leo use. neh, 222) Alaar406-m iatate ee 


18 Clevenger v. Stewart, 284 S. 


W. 1106, 215 Ky. 432. 


[a] If no pleadings or bill of ex- 
ceptions are filed on an appeal to an 
intermediate appellate court, but only 28. 


16 Neb. 293. 


tified co of the judgment of | N.W. 184, 88 Neb. 113; 
ener towel es Sey N.W. 181, 88 Neb. 


the lower court refusing probate, the|ton’s Estate, 129 
judgment so filed will be regarded as | 107. 
supporting a like judgment of the in- 29. 
termediate appellate court. Cleveng- 
er v. Stewart, 284 S.W. 1106, 215 Ky. 
432. 30. 


19. Methodist Episcopal ’ Church 
Missionary Soc. v. Ely, 47 N.E. 537, 
56 Ohio St. 405. 


20. Miera v. Akers, 184 P. 817, 25 
N.M. 508. 


21. Ouerido v. Florendo, 3 Philip- 
pine 342. 834. 


22. Fuller v. Marvin, 140 A. 731, 32. 


512, 144 Md. 575. 


107. 


81. Generally see Appeal and Er- | Me. 


ror §§ 2373-2450. 


26. Fultz v. McKnight, supra. 
27. Bazzo vy. Wallace, 20 N.W. 314, 


In re Creighton’s Estate, 129 


Griffith v. Benzinger, 125 A. 


In re Creighton’s Estate, 129 
N.W. 184, 88 Neb. 113; 
ton’s Estate, 129 N.W. 181, 88 Neb. 


Dismissal or withdrawal of pro- Sv 
coedings in lower court see supra § 


In re Sullivan’s Estate, 300 P. 


Russell, 74 Ala. 364. 


Ariz.—In re Sullivan’s Estate, 300 
Py 193638" Ariz. SS. 


Ky.—Williamson v. Maynard, 121 
SW 967%,, 135 Key. 29% 


Me.—Appeal of Carter, 93 A. 543, 
113 Me. 2:32. 


N.J.—Hillyer v. Schenck, 15 N.J.Ha. 
398 [appeal dism in 15 N.J.Eq. 501]. 


35. Newell v. Kalamazoo Circuit 
Judge, 188 N.W. 907, 215 Mich. 153; 
In re Reidlinger’s Estate, 2 Lack.Leg. 
Ne (eaeols 


36. Appeal of Nichols, 109 A. 6, 118 
464; Strange v. Hillsdale Cir. 
Judge, 65 N.W. 968, 108 Mich. 227. 


In re Downs’ Will, 119 N.W. 
703, 141 Iowa 268. 


38. Appeal of Nichols, 109 A. 6, 
118 Me. 464. 


In re Creigh- 


In re Creigh- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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proper revivor,®® if the order appealed from is not 
appealable,*® or if the appeal presents merely a moot 
or hypothetical question.t+ Inexcusable delay in 
prosecuting or bringing to trial an appeal which 
has been previously perfected may be ground for 
dismissal, on motion of the appellee, under statutes 
making it the duty of appellant to prosecute his ap- 
peal promptly or with reasonable diligence, and pro- 
viding for a dismissal or affirmance,if he fails to 
do so,*? and this although appellee making the mo- 
tion has not himself pressed the trial of the appeal.*? 
An appeal should not be dismissed because certain 
persons were not properly made parties-to the pro- 
bate proceedings,** or because the will which is ad- 
mitted as the authenticated copy of a probated will 
of a nonresident, by the order appealed from, is sub- 
sequently probated as the will of a resident.t® The 
naming of more parties than are necessary will not 
cause the entire appeal to be dismissed, but it will 
be dismissed only as to those who are unnecessary.*° 
Delay in transmitting the transcript of the record is 
not ground for dismissal where it is due to the good 
faith efforts of the respective counsel to make a set- 
tlement, and there is a statute providing that no ap- 
peal shall be dismissed because the record is not, 
transmitted within the time prescribed where the 
delay is occasioned by the appellee.*7 


Motion to dismiss. Appellee may take advantage 
of appellant’s failure to comply with the statutory 
requirements as to taking and perfecting the appeal 
by motion to dismiss,*® or plea in abatement.4® An 
order of the lower court certifying the case without 
requiring compliance with the statutes need not be 
attacked by appeal but appellee may wait and move 


39. Grayson v. Chisso, 150 P. 697, 
AT TOKU ELS. 

+0. In re Sanders’ Estate, 232 P. 
733, 70 Cal.App. 127. 


be operative. 


the appellant. 
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for then its provisions could never | 23 
The statute places the |} 75 

duty of prosecuting the appeal upon } 11 
If he is dilatory the } Wi 
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to dismiss the appeal in the appellate court on the 
ground that it has been improperly certified.®° It 
has been said that a motion to dismiss must be based 
on defects appearing on the face of the pleadings ;°' 
and a motion to dismiss, on the ground that appel- 
lant has not complied with a statute requiring that 
the interest of appellant be stated in his motion for 
appeal if it does not appear in the records, does not 
justify a dismissal if it fails to state that the interest 
of appellant does not appear on the face of the pro- 
ceedings and records of the probate court.®? A mo- 
tion to dismiss an appeal for delay in filing a tran- 
seript must be made immediately, and if not made 
until after a proper transcript has been filed the de- 
lay of the appellee is a waiver of his right to dis- 
miss.°% 


Voluntary dismissal or withdrawal. As a general 
rule appellant may have his appeal dismissed at any 
time while the cause remains within the jurisdiction 
of the appellate court, on such terms as to costs as 
may be lawfully imposed,°* even over the objections 
of another party.®® After one of several proponents 
taking separate appeals has dismissed his appeal, it 
is error for the court to allow him to take control 
over the separate appeal of another proponent.®* 


Effect. The dismissal of the cause on appeal does 
not revive the judgment from which the appeal was 
taken but puts all the parties out of court.*7 


[§ 1019] 1. Trial or Hearing and Scope of Re- 
view®*—(1) In General. Except where a trial de 
novo is authorized,®® the reviewing court can gener- 
ally make inquiry into only such questions of law 
as have properly been presented to it for decision,*®® 


38, 235 Ill. 298; Senn v. Gruendling, 
N.E. 1020, 218 Ill. 458; In re Storey, 
N.E. 209, 120 Ill. 244; In re Hynes’ 
11, 60 A. 951, 69 N.J.Eq. 485 [aff 71 


41. In re Delaney’s Estate, 223 N. 
W. 486, 207 Iowa 451. 


[a] Illustration.—Where appel- 
lant who has pleaded the statute of 
limitations to the probate of a will 
does not stand upon his plea, or sub- 
mit to judgment against him, only a 
hypothetical question is presented by 
an appeal from the lower court’s sus- 
taining a motion to strike the plea 
and the appeal will be dismissed. In 
re Delaney’s Estate, 223 N.W. 486, 
207 Iowa 451. 


[b] If question has not in fact be- 
come moot the motion to dismiss the 
appeal will be denied. Dyar v. Dyar, 
128 S.B. 582, 160 Ga. 469. 6 


42. In re Shapter’s Estate, 99 P. 
85, 44 Colo. 547; In re Wohlfeil’s Es- 
tate, 222 N.W. 154, 245 Mich. 240. See 
Hoopes’s Hst., 23 Pa.Dist. 249 (hold- 
ing that, where appellant who has 
perfected his appeal unexcusably de- 
lays prosecuting the same, the appel- 
late court may, by virtue of its au- 
thority to regulate the procedure be- 
fore it, require that the appeal be 
prosecuted forthwith or else be dis- 
missed). 


43. In re Wohlfeil’s Estate, 
N.W. 154, 245 Mich. 240. 


[a] Reasons for rule.—‘It is also 
urged that appellee, by not pressing 
trial of the appeal, waived right to 
invoke the statute and have affirm- 
ance of the probate order. This, if 
sanctioned, would nullify the statute, 
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appellee is entitled to judgment of af- 
firmance. This right, given by the 
statute, does not call for any pressing 
to trial by appellee, for he may sit by 
until want of prosecution by appel- 
lant brings the statute into operation 
and authorizes affirmance.” In re 
Wohlfeil’s Estate, 222 N.W. 154, 155, 
245 Mich. 240. 


44, Merrill v. 
76 N.H. 390. 

45. Green v. Moore, 268 S.W. 337, 
206 Ky. 724. 


Putnam, 83 A. 94, 


46. In re Klein’s Will, 170 N.E. 
857, 201 Ind. 608. 
47. Mitchell v. Slye, 111 A. 814, 


137 Md. 89. 


48. Williamson v. Maynard, 121 S. 
W. 967, 135 Ky. 29. See Kris’ Estate, 
29 Pa.Dist. 447 (holding that, where 
the question of laches is involved, 
this may be brought up by the pres- 
entation of a petition to show cause 
ey the appeal should not be dismiss- 
ed). 


49. Fuller v. Marvin, 140 A. 731, 
107 Conn. 354. 


50. Newell v. Kalamazoo Circuit 
Judge, 183 N.W. 907, 215 Mich. 153. 


51. Roulett v. Mulherin, 28 S.B. 
291, 100 Ga. 591. 
52. Appeal of Canty, 152 A. 585, 


112 Conn. 457. 


53. Luther v. Luther, 100 So. 497, 
211 Ala. 352. 


54  Hitchceck v. Green, 85 N.E. 


A. 1134, 71 N.J.Eq. 306]. 


55. Storey v. Storey, 11 N.E. 209, 
120 Ill. 244, 


56. Storey v. Storey, supra. 


57. Cavanaugh v. Cavanaugh, 
(Tex.Civ.App.) 238 S.W. 1019 [error 
refused]. 


58. Cross references: 


Generally see Appeal and Error §§° 
2465-3092. 


Hearing or trial before original pro- 
bate tribunal see supra §§ 829-948. 


On review of actions relating to wills 
or probate see infra §§ 1057-1065. 


59. See cases infra § 1025. 


60. Ala.—Ex parte Sumlin, 85 So. 
810, 204 Ala. 376. 


Cal—In re Ross’ Estate, 178 P. 
SOLO mE OM Cale: 
Iowa.—Butman v. Christy, 198 N. 


W. 314, 197 Iowa 661; In re Howe’s 
Estate, 154 N.W. 1001, 172 Iowa 723; 
In re Donnelly’s Will, 26 N.W. 23, 68 
Iowa 126; Sisters of Visitation v. 
Glass, 45 Iowa 154. 


Ky.—Floore v. Green, 83 S.W. 138, 
26 Ky.L. 1073. 


Neb.—In re Noren’s Estate, 230 N. 
W. 495, 119 Neb. 653. 


N.Y.—Matter of Bull, 19 N.E. 503, 
111 N.Y. 624; Matter of Ross, 87 N. 
Yimou. 


N.C.—In re Creecy’s Will, 129 S.B. 
822, 190 N.C. 301. 
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and as have been passed upon by the court below.** 
Where the appeal is from a court to which the pro- 
bate court has submitted questions of fact on the 
ground of insufficiency of the evidence to sustain the 
findings, the appellate court cannot pass upon ques- 
tions of law which must first be raised in the probate 
court after the findings of the other court have been 
certified back to it.°? A judgment or order other 
than the one appealed from cannot be inquired into 
by the appellate court.°* The appellate court is 
not concerned with the reasons which induced the 
lower court to reach the conclusion that it did, so 


long as it appears that, under the law and the evi- | 


dence, the result reached was warranted.°4 Where 
a case is certified to an appellate court, before trial 
in the probate court, the inquiry is limited not only 
to the issues which have been made in the probate 
court,®*® but also to those which have been certified.®® 
On writ of error from an intermediate appellate 
court the final appellate court can consider only what 
occurred before the court from which the writ is 


taken and the proceedings before the original pro- | 


bate tribunal cannot be inquired into.®* If a trial 
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de novo is authorized the appellate court may often 
inquire anew into the broad question of whether the 
paper propounded or offered as a will should be ad- 
mitted to probate;®* and, in such a case, alleged 
errors of the lower court will be regarded as im- 
material and be ignored.®® In any event, however, 
the inquiry, on appeal from proceedings in which 
the probate of an alleged will has been granted or 
refused, is usually limited to the question of whether 
or not the instrument offered is the last will of de- 
cedent and such as is entitled to probate,*° or wheth- 
er error has been committed in determining that 
question.?4 This general limitation to the question 
of whether the will should be admitted to probate 
does not preclude the court from making a prelim- 
inary inquiry into the question of whether appel- 
lant has an appealable interest,72 from reviewing 
the question of whether certain persons were prop- 
erly allowed to be made parties in the proceedings 
below,‘ or from reviewing the trial court’s decision 
as to the existence of essential jurisdictional facts ;‘* 
but by virtue of such limitation the appellate court 
cannot undertake to construe the will,*® determine 


N.D.—Erickson vy. Backman, 191 N. 
W. (343, 49 N.D.. 277. 


S.C.—Mordecai v. Canty, 
1049, 86 S.C. 470. 


Tex.—Pierce v. Foreign Mission 
Board of Southern Baptist Conven- 
tion, (Commn.App.) 235 S.W. 552 [rev 
(Civ.App.) 218 S.W. 140]; Skeeters 
v. Hodges, (Civ.App.) 270 S.W. 907; 
Cook v. Denike, (Civ.App.) 216 S.W. 
437. 


61. In re Bybee’s Estate, 160 N.W. 
900, 179 Iowa 1089. 


62. Commonwealth Trust Co. v. 
Du Bruille, 90 A. 70, 243 Pa. 292. 


63. In re Gurnsey’s Estate, 214 P. 
487, 61 Cal.App. 178. 


64. Ward v. Harrison, 127 A. 691, 
97 N.J.Eq. 309 [aff In re Bishop’s Will, 
125 A: 384, 96 N.J.Eq. 595, 2 N.J.Misc. 
521). 


65. In re Reid’s Estate, 227 N.W. 
813, 248 Mich. 360. 


[a] Change in issue not allowable. 
—wWhere the only issue in the probate 
court is due execution of the will the 
circuit court, upon the case being cer- 
tified to it for trial, cannot by amend- 
ment change the issue to one of men- 
tal incompetency and undue influence. 
In re Reid’s Estate, 227 N.W. 813, 
248 Mich. 360. 


66. In re Reid’s Estate, supra. 
67. Shay v. Henk, 49 Pa. 79. 


68. Mich.—In re Waggner’s Estate, 
214 N.W. 892, 172 Minn. 217. 


N.J.—Shotwell v. Shotwell, 95 A. 
365, 85 N.J.Eq. 101 [aff 96 A. 398, 85 
N.J.Eq. 594]; Sanderson v. Sander- 
son, 30 A. 326, 52°N.J.Eq. 243. 


N.Y.—Burger v. Burger, 19 N.E. 99, 
P11 N.Y.) 523. 


Pa.—Wickersham’s Appeal, 75 Pa. 
334; Alexander’s Estate, 32 Pittsb. 
Leg.J.N.S. 127. 

$.cC.—Muldrow v. Jeffords, 142 S.B. 


602, 144 S.C. 509; Briggs v. Caldwell, 
76 S.E. 616, 93 S.C. 268. 


Wis.—Bovee v. Johnson, 110 N.W. 
212, 130 Wis. 447. 


69. Shotwell v. Shotwell, 95 A. 365, 
85 N.J.Eq. 101 [aff 96 A. 398, 85 N.J. 


68 S.E. 


‘Gourley, supra. 


Eq. 594]; Ingersdll v. Gourley, 139 
Sena 78 Wash. 406, Ann.Cas.1915D 


[a] Tllustrations.—(1) The grant- 
ing of a change of judges when re- 
spondent was not entitled to it is im- 
material on appeal where the cause is 
tried de novo: Ingersoll v. Gourley, 
139 P. 207, 78 Wash. 406, Ann.Cas. 
1915D 570. (2) Where the case is tri- 
able de novo in the appellate court as- 
signments of error going to the ad- 
mission of testimony will be dismiss- 
ed without discussion. Ingersoll v. 
See Clapp v. Fuller- 
ton, 34 N.Y. 190, 90 Am.D. 681 (hold- 
ing that, where the appeal is in the 
nature of a rehearing in equity, the 
admission of incompetent evidence is 
no ground for reversal if the facts 
established by legal and competent 
testimony are plainly sufficient to 
withhold the final judgment). 


70. U.S.—Fraser v. Jennison, 1 S.} 
Ct171;.106 US 191, 193527 Era. L381, | 


Ark.—First Nat. Bank v. Ary, 24] 
S.W.(2d) 336, 180 Ark. 1084. | 


Cal.—In re Spitzer’s Estate, 237 P. 
739, 196 Cal. 301; In re Kurtz’s Hs-i 
tate, 210 P. 959, 190 Cal. 146; In re 
Pores Estate, 170 P. 400, 177 Cal. 


Conn.—South Norwalk Trust Co. v. 
St. John, 101 A. 961, 92 Conn, 168. 


Tll.—Robertson v. Yager, 158 N.E. 
709, 327 Il. 346; Schofield v. Thomas, 
83 N.E. 121, 231 Ill. 114. 


Ky.—Kasey v. Fidelity Trust Co., 
115 S.W. 737, 181 Ky. 604; Leak’s 
Heirs v. Leak’s Ex’r, 73 S.W. 789, 24 
Kev; 12207. 


Mich.—In re Barney’s Will, 153 N. 
W. 730, 187 Mich. 145. 


Minn.—Graham y. Birch, 49 N.W. 
697, 47 Minn. 171, 28 Am.S.R. 339. 


S.C.—In re Huntley’s Will, 45 S.E. 
132, 67 S.C. 55. oe 


_S.D.—In re Brandow’s Estate, 240 
N.W. 328, 59 S.D. 364; Irwin v. Lat- 
tin, 1385 N.W. 759, 29 S.D. 1, Ann.Cas. 
1914C 1044. 


Wis.—iIn re Johnson’s Estate, 175 
N.W. 917, 170 Wis. 436; Farmer y. 


Sprague, 15 N.W. 382, 57 Wis. 324. 


71. In re Barney’s Will, 153 N.W. 
730, 187 Mich. 145. 


72. First Nat. Bank v. Ary, 24 S. 
W.(2d) 336, 180 Ark. 1084; Flowers 
v. Flowers, 85 S.W. 242, 74 Ark. 212; 
See In re Zinke’s Estate, 209 N.W. 83, 
235 Mich. 201 (holding that, where a 
contest is certified to the circuit court 
under a statute providing that any 
probate judge shall have power in 
all contests over the allowance or dis- 
allowance of a will, before hearing 
in the probate court, to certify the 
same to the circuit court for hearing, 
the proceeding partakes of the nature 
of an appeal and the circuit court 
may decide such questions as were 
proper for the probate court to de- 
cide, such as whether contestant has 
a@ Sufficient interest to entitle him to 
contest the probate). 


73. Coleman vy. Floyd, 
703, 105 Ark. 300. 


74. Hardiman v. Church, 191 P. 
1106, 183 Cal. 585. 


[a] Residence of decedent.—On 
appeal from an order admitting a will 
to probate appellant is entitled to a 
review of the trial court’s decision 
as to the residence of decedent upon 
which jurisdiction to probate the will 
depends. Hardiman vy. Church, 191 
P. 1106, 183 Cal. 585. 


75. Cal.—In re Spitzer’s Estate, 
237 P. 739, 196 Cal. 301; In re Atkin- 
coe Estate, 294 P. 425, 110 Cal. App. 


150 S.W. 


S.D.—In re Brandow’s Est 4 
N.W. 328, 59 S.D. 364. maa) 


Vt.—In re Segur’s Will, 44 A. 
71 Vt. 224. A ae 


Va.—Reeves v. White, 118 S.E. 
136 Va. 443. SE es 


Wis.—Farmer v. Sprague, 1 WwW. 
382, 57 Wis. 324. sean oN 


[a] Uncertainty.—Construction 
may be necessary and proper to deter- 
mine, incident to the question of ad- 
mission to probate, whether or not 
the instrument is so uncertain and 
meaningless as to be wholly ineffec- 
tive and therefore void. In re At- 
kinson’s Estate, 294 P. 425, 110 Cal. 
App. 499. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the validity of a particular provision thereof,7® de- 
termine the capacity of a beneficiary to take prop- 
erty under the will,*7 refuse probate on the ground 
that an administration is unnecessary,‘’® or deter- 
mine the ultimate rights and interests of parties in 
the estate.7® Where an exclusive remedy for con- 
testing the will for undue influence is provided by 
action in chancery to test the validity of the will, the 
question of undue influence is not within the scope 
of the court’s inquiry upon a probate appeal.8° 


Errors considered. Where errors are separately 
assigned to the giving of several separate instruc- 
tions, but they are treated together in brief and ar- 
gument as if they presented but one error, if one 
of the instructions was correctly given the appellate 
court will refuse to consider the others.’ 


Inquiry as to other instruments. Where the ques- 
tion of whether or not the instrument propounded 
should be admitted to probate depends on the fur- 
ther question of whether it or another instrument not 
propounded is the last will of decedent, the appellate 
court, on determining by trial de novo that the in- 
strument propounded is not entitled to probate be- 
cause the other will has been duly executed and is 
the last will of decedent, may determine that such 
other will shall be admitted to probate, if there is a 
statute authorizing the court to determine which of 
any number of wills is the true one;§? but generally 
the appellate court is limited to the question of 
whether the particular instrument accepted or reject- 
ed by the lower court is the will of the testator and 


76. Newton v. Carbery, 18 F.Cas. | ries. 
No. 10,189, 5 Cranch C.C. 626; Kasey | 709, 327 Ill. 346. 
Mabidelity Trust (Co. 15 “S.W. 737, 79. 


131 Ky. 604; Leak’s Heirs v. Leak’s 
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entitled to probate.8* An appellate court, trying the 
case de novo, cannot go into the question of whether 
or not a codicil, which has not been offered with the 
will in the lower court, should be admitted to probate, 
where the lower court has original exclusive jurisdic- 
tion to probate wills and the issues on appeal are lim- 
ited to those in the probate court;8* but it has been 
held that, where the appeal is from an order reject- 
ing a will which has been propounded with the omis- 
sion of certain parts, the appellate court, having 
power to try the case de novo, may entertain the 
prayer of an intervener, who would be a beneficiary 
under the omitted parts, for the probate of the will 
as originally executed without the omissions.°® Al- 
though several instruments have been considered in 
the court below the appellate court will not consid- 
er those instruments which in no way affect the 
rights of appellant.*® 


Consolidation of appeals.*7 Where separate ap- 
peals have been taken by different interested or ag- 
grieved parties the appeals may and should be con- 
solidated and tried together.*® Where two instru- 
ments have been offered for probate by different per- 
sons as the last will and testament of the same dece- 
dent and one of the proponents takes two appeals, 
one from an order denying probate to the will he 
has offered and the other from an order allowing the 
will offered by the other person, the appellate court . 
may require the two cases to be consolidated and 
heard together.®® 


Moot questions.°® The appellate court will not 


158 N.E. 8&6. In re Mowry’s Will, 244 N.W. 


176, 259 Mich. 609. 
&7. Right to take separate appeals 


Ex’r, 73 S.W. 789, 24 Ky.L. 2217; Gra- 
ham v. Birch, 49 N.W. 697, 47 Minn. 
171, 28 Am.S.R. 339; In re Segur’s Will, 
44 A. 342, 71 Vt. 224. But see Pelton v. 
First Savings & Trust Co. of Tampa, 
124 So. 169, 171, 98 Fla. 748 (“When a 
county judge as a probate court de- 
ecrees that a will is invalid, for lack 
of testamentary capacity in the tes- 
tator, and such decree is on appeal 
reversed and the will decreed to be 
valid in the circuit court, and on ap- 
peal to the Supreme Court the de- 
eree of the circuit court as to the 
testamentary capacity of the testator 
is affirmed, but it appears on the face 
of the will that one of its provisions 
is invalid, as a perpetuity, it is appro- 
priate that the Supreme Court should 
hear argument as to such partial in- 
validity of the will, and, all parties 
being before the court, to ‘give such 
decree as the court below ought to 
have given’ in the exercise of its 
‘supervision and appellate jurisdic- 
tion’ in probate matters and in the 
exercise of its ‘exclusive original ju- 
risdiction in all cases in equity, and 
also in all cases at law, not cogniza- 
ble by inferior courts’ ’’). 


77. Irwin v. Lattin, 135 N.W. 759, 
29 S.D. 1, Ann.Cas.1914C 1044. 
78. Robertson v. Yager, 158 N.E. 


709, 327 Ill. 346. 


[a] TIlustration.—Where the ap- 
pellate court can consider only the 
issue of will or no will, that court 
cannot, where the will is fully estab- 
lished and all requirements of stat- 
ute have been complied with, refuse 
to probate the will on the ground that 
an administration is not necessary be- 
cause of an agreement for distribu- 
tion among the heirs and beneficia- 


24 S.W.(2d) 336, 180 Ark. 1084. 


Cal.—In re Kurtz's Estate, 210 P. 
959, 190 Cal.-146; In re Bergland’s 
Hstate, 170 P. 400, 177 Cal. 227. 


Mich.—In re Barney’s Will, 153 N. 
W. 730, 187 Mich. 145. - 


Minn.—Graham v. Birch, 49 N.W. 
697, 47 Minn. 171, 28 Am.S.R. 339. 


Va.—Reeves v. White, 118 S.E. 108, 
136 Va. 4438. 


Wis.—In re Johnson’s Estate, 175 
N.W. 917, 170 Wis. 436; Farmer v. 
Sprague, 15 N.W. 882, 57 Wis. 324. 


80. Shepherd v. Yokum, 154 N.E. 
156, 323 Ill. 328. 


81. Park v. Whitfield, 97 So. 68, 
210 Ala. 18. 


82. In re Davidson’s BHstate, 229 
N.W. 875, 179 Minn, 538; In re Rum- 
ford’s Will, 66 S.E. 10, 66 W.Va. 39. 
See Central Trust Co. of Owensboro 
v. Bennett, 270 S.W. 821, 823, 208 Ky. 
281 (containing dicta: “Of course, 
if two or more wills are offered for 
probate in the county court, and one 
is probated and the others are reject- 
ed, the parties in interest may appeal 
from the several orders, in which 
event the circuit court will have ju- 
risdiction to try which, if any, of 
the wills so offered is the will of 
the testator’’). 


83. Central Trust Co. of Owens- 
boro v. Bennett, 270 S.W. 821, 208 Ky. 
281. 


84 Magee v. Magee, 
App.) 272 S.W. 252. 

85. Hartz v. Sobel, 71 S.E. 995, 136 
Ga. 565, 38 L.R.A.N.S. 797, Ann.Cas. 
1912D 165. ‘ 


(Tex.Civ. 


see supra § 996. 


88. Fraser v. Jennison, 1 S.Ct. 171, 
106 U.S. 191, 27 L.Ed. 131; First Nat. 
Bank v. Ary, 24 S.W.(2d) 386, 180 
Ark. 1084; Moore v. Sanders, 259 S. 
W. 361, 202 Ky. 286; People v. Wayne 
Cir. Judge, 39 Mich. 198. See Alli- 
son v. Smith, 16 Mich. 405 (holding 
that the probate of every will must 
always be single and complete in one 
hearing). 


[a] Reasons for rule.—‘“The pro- 
bate of every will, whether in the 
original or appellate tribunal, must 
always be single and complete in one 
hearing. It would be absurd to have 
such proceedings severed, so that a 
will might be held good as to one 
class of contestants and bad as to 
another. No matter how many differ- 
ent persons appeal, they can only 
raise one issue and there can be but 
one trial of that issue, which is to 
determine the question of will or no 
will. That is the only issue that can 
be raised and the only one to be de- 
cided. Its decision may involve, as 
all other issues may involve, several 
subordinate facts, but they are not 
independent facts and cannot be pre- 
sented separately. There can be no 
such thing as a determination of tes- 
tacy or intestacy which binds one 
appellant and does not bind the rest. 
The controversy—or more properly 
the proceeding, for it is not, correctly 
speaking, a controversy—includes all 
interests that the law recognizes for 
any purpose and binds all.’’ People 
oe Cir. Judge, 39 Mich. 198, 


89. Roulett v. Mulherin, 28 S.E. 
291, 100 Ga. 591. 
90. Dismissal because question 


|has become moot see supra § 1018. 


1182 [68 C.J.] 


consider questions which haye become moot by rea- 
son of events transpiring after the appeal was first 
taken,®! or which may become moot by reason of 
further proceedings which it has directed to be tak- 


ones 


[§ 1020] (2) Questions of Fact; 
The appellate court 
may review and reverse the lower court on a ques- 
tion of fact where such review is expressly author- 


Findings®*—(a) In General. 


91. In re Delaney’s Estate, 223 N. 
W. 486, 207 Iowa 451. ; 


92. Penniston v. Kerrigan, 125 S. 
BE. 795, 159 Ga. 345; In re Hughes’ 
Adie 128 N.Y.S. 594, 143 App.Div. 
26. 


93. Generally see Appeal and Er- 
ror §§ 2830-2877. 


94. Floore v. Green, 83 S.W. 133, 
20 sy. 10733 In re Van Woert’s 
Will, 101 N.E. 466, 207 N.Y. 756; Burg- 
er v. Burger, 19 N-E. 99, 111 N.Y. 
523; In re Baldwin’s Will, 215 N.Y.S. 
149, 0216.:App.Div. Lil Laff 154 N.E. 
641, 243 N.Y. 646]; In re Weed’s Will, 
127 N.Y.S. 966, 148 App.Div. 822 [aff 
SiN bs, 204) INSY. 611];\ Mor= 
decai v. Canty, 68 S.E. 1049, 86 S.C. 
470. 


Authority to hold trial de novo see 
infra § 1025. 


95. Sanderson y. Norcross, 136 N. 
Ha 0242 oe eassim sss  LNOMmSsony. We 
Carruth, 107 N.E. 395, 220 Mass. 17, 
In re Bernhardt’s Estate, (N.J.) 143 


A. 92; In re Doyle’s Estate, 124 A. 51, 
95 N.J.Eq. 682; Sanderson v. San- 
derson, 30 A. 326, 52 N.J.Ea. 243; 


In re Anderson’s Estate, 286 P. 17, 
142 Okl. 197; In re Creger’s Estate, 
OAs eaiaO elo OOK], 91, O21eAs lake. O90, 
Youngblood v. Rector, 259 P. 579, 126 
Okl. 210. 


Roview of facts where proceedings 
are equitable see infra § 1021. 


96. Meyer vy. Henderson, 
1073, 42 i 241, 88 Md. 585. 


97. U.S.—Gray v. Noholoa, 29 S.Ct. 
Die ect 4 Sy 10S, roo, Lalad.. 793 15 


Ala.—Jordan y. Ringstaff, 102 So. 
895, 212 Ala. 414; Davis v. Harrell, 
96 So. 616, 209 Ala. 528; Goldsmith 


41 A. 


v. Gates, 88 So. 861, 205 Ala. 632; 
Venable v. Venable, 51 So. 833, 165 
Ala. 621. 


Ariz.—In re Yowell’s Estate, 285 P. 
285, 36 Ariz. 302. 


Ark.—Connor v. Bowers, 41 S.W. 
(2d) 977, 184 Ark. 102; Sibley v. Pat- 
rely 2d) “SSW 2d)e17.0, 9180) “Ank: 1315 
Howell v. Miller, 292 S.W. 1005, 173 
Ark. 527; Murphy v. Murphy, 222 S. 
W. 721, 144. Ark. 429; Bocquin v. 
Theurer, 202 S.W. 845, 133 Ark. 448; 
Leslie v. McMurtry, 30 S.W. 33, 60 
Ark. 301. 


Cal.—In re Brooks’ Estate, 4 P.(2d) 
148, 214 Cal. 138; In re Butts’ Hs- 
tate, 256 BP. 200, 201 Cal. 185; In re 
Johnson’s Estate, 252 P. 1049, 200 Cal. 
299; Im re Bernard’s Estate, 239 P. 
404, 197 Cal. 36; In re Newhall’s Es- 
tate: 214 F-32315. 190) Cal. 709, 28 AL, 
R. 778; In re Nutt’s HMstate, 185 P. 
393, 181 Cal. 522; In re Ross’ Estate, 
178 P. 510, 179 Cal. 629; In re Street’s 
Estate, 176 P. 446, 179 Cal. 262; In re 
Keegan’s Estate, 72 P. 828, 139 Cal. 
123; In re Finkler’s HBstate, (App.) 
21 P.(2d) 681; In re Peters’ Estate, 
12 P.(2d) 118, 124 Cal.App. 75; In re 
Seegelken’s Estate, 284 P. 987, 103 
Cal.App. 691; In re Novotny’s Estate, 
271, P) 923; 273 P. 58, 94 Cal. App. 782); 
In re Goldman’s Estate, 260 P. 586, 86 
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ized,®* or the proceedings are governed by the rules 
applicable to proceedings in equity ;°° but otherwise 
the reviewing court is confined to the statement of 
facts as presented by the record,®® and will, as a 


general rule, treat the findings made in the dona be- 


Verdict and 


In re Newell’s Estate, 
385 15 CalrAppy \545La ene 
Hstate, 230 BP. 181, 69 Cal. 
App. 163) In re Ramey’s Bstate, 217 
Pea Vaos 62 Cal.App. 413; In re O’Con- 
A ee Estate, 196 P. 792, 51 Cal.App. 
339. 


Cal.App. 5865 
243 OP. 
Barr’s 


Colo.—James vy. James, 170 P. 285, 
64 Colo. 133; Davis v. Davis, 170 PR: 
208, 64 Colo. 62. 


Conn.—Brooks’ Appeal, 36 A. 47, 68 
Conn. 294; Miles’ Appeal, 36 A. 39, 
68 Conn. 237, 06 L.R.A. 176, 2)Prob: 
Rep.Ann. 219. 


Fla.—Hamilton v. Morgan, 112 So. 
$0, 93.mMla. sii; Tice: v. Cralle, 87 So. 
314, 81 Fla. 140. 


Ga.—Ezell v. Mobley, 129 S.B. 532, 
160 Ga. 872. 


Idaho.—Witthoft v. Gathe, 221 P. 
124, 38 Idaho 175; Pedersen v. Moore, 
184 P. 475, 32 Idaho 420. 


Ill. Landry v. Morris, 156 N.E. 
270, 325 Ill. 201; Abdill v. Abdill, 1238 
N.E. 741, 295 Ill. 40; In re Hayhurst’s 
Estate, 215 Ill.App. 315. 


Ind.—Johnson v. Banker, 138 N.E. 
505, 193 Ind. 16; Wait v. Westfall, 
68 N.E. 271, 161 Ind. 648; Fye v. Ham- 
ilton, 129 N.H. 237, 75 Ind.App. 99. 


Iowa.—lLiddle v. Salter, 163 N.W. 
447, 180 Iowa 840; In re Howe’s Es- 
tate, 154 N.W. 1001, 172 Iowa 723; 
Philpott v. Jones, 146 N.W. 859, 164 
Iowa 730; In re Hannaher’s Will, 135 
N.W. 34,155 Iowa 73; In re Van Hou- 
ten’s Will, 124 N.W. 886, 147 Iowa 725, 
140 Am.S.R. 340; In re Winslow’s 
Will, 122 N.W. 971 [rev on other 
grounds 124 N.W. 895, 146 Iowa 67, 
Ann.Cas.1912B 663]; In re Wiltsey’s 
Will, 109 N.W. 776, 185 Iowa 430; In 
re Selleck’s Will, 101 N.W. 458, 125 
Iowa 678; In re Allison’s Estate, 73 
N.W. 489, 104 Iowa 130; In re Nor- 
man’s Will, 33 N.W. 374, 72. lowa 84; 
In re Donnely’s Will, 26 N.W. 23, 68 
fowa 126; Sisters of Visitation v. 
Glass, 45 Iowa 154. 


Kan.—McCarthy v. Weber, 151 P. 
1103, 96 Kan. 415; Gordon v. Gordon, 
142 P. 242, 92 Kan. 730. 


Ky.—Duval v. Duval, 60 S.W.(2d) 
351, 249 Ky. 186; Tombragel v. Tom- 
bragel’s Executor and Trustee, 23 S, 
W.(2d) 919, 232 Ky. 493; Hagedorn vy. 
Scott, 15 S.W.(2d) 479, 228 Ky. 582; 
Hoffman’s Adm’r vy. Hoffman, 4 S.W. 
(2d) 694, 223 Ky. 705; Snyder v. Hud- 
son, 4 S.W.(2d) 410, 2238 Ky. 525; 
Martin vy. Stoltz, 293 S.W. 1071, 219 
Ky. 534; Jackson’s Adm’r vy. Semonis, 
292 S.W. 380, 218 Ky. 743; Carter v. 
Carter 288. Saw 60606, e216) Ive Toe. 
Palmer v. Smith, 276 S.W. 1055, 211 
Ky. 105; Robinson v. Paxton, 276 S. 
W. 500, 210 Ky. 575; Beatty v. Cald- 
well, 276 S.W. 547, 210 Ky. 559; Ens- 
minger v. Bailey, 261 S.W. 837, 203 
Ky. 49; McFarland vy. Ewing, 218 S.W. 
271, 186 Ky. 829; Bramel’s Ex’r v. 
Crain’s Guardian, 163 S.W. 1125, 157 
Ky. 671; McConnell’s Ex’r v. McCon- 
nell, 129 S.W. 106, 188 Ky. 783; Ellis 
v. Ellis, 128 S.W. 1057; Gilbert v. 
Griffith, 126 S.W. 1104; Lischy v. 
Schrader, 47 S.W. 611, 104 Ky. 657, 20 
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not palpably, flagrantly, or clearly wrong and against 
the weight of the evidence.®* 


This latter rule does 
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not prevent the reviewing court from passing on the 
legal question of whether or not the verdict or find- 
ing is sufficiently supported by the evidence;°* and 
the lower court has been reversed because the find- 
ings or verdict were deemed insufficiently supported 
by the evidence,®® manifestly or flagrantly against 
the weight of the evidence,! contrary to the clear 
preponderance of credible evidence,? or so decidedly 
against the preponderance of the evidence as clearly 


to appear improper and unjust.* 


whether the evidence is sufficient to support a ver- 
dict it must, in so far as it is subject to opposing 
inferences, be regarded in the light most favorable 
to the judgment of the lower court. 


Evidence considered. In determining whether a 
finding is supported by sufficient evidence only the 
evidence in the record will be looked to,® and an oral 
discussion of the trial judge when announcing his 


of Higgins, 94 N.Y. 554; Marx v. Mc- 
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Matter of Elmer’s Will, 34 N.Y.S. 406, 
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814, 188 Wis. 183, 42 A.L.R. 951; In re 
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considered.® 


In determining 


Conflicting evidence. 
findings or verdict will not be disturbed where the 
evidence is conflicting ;7 
appellate court, in determining whether the evidence 
is sufficient to support the verdict, must consider 
only the evidence favorable to the verdict, assume 
that is true, and disregard entirely conflicting and 
adverse testimony.® 
by a probate judge will not be sustained merely be- 
cause there is contradicted evidence upon which a 
finding may be predicated, where the judge has mis- 
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decision, which is no part of the record, will not be 


It is often stated that the 


and, in such a case, the 


However, the findings of fact 


apprehended the legal effect of the evidence as an 


entirety.® 


Will, 178 N.W. 462, 172 Wis. 345; In 
re Nachtsheim’s Will, 164 N.W. 997, 
166 Wis. 556; In re Elliott’s Estate, 
155_N.W. 110, 162 Wis. 249; In re 
Evenson’s Will, 139 N.W. 766, 152 
WAStetdios 


98. Union Trust Co. of Lancaster 
v. People’s Trust Co. of Lancaster, 98 
A. 1062, 254 Pa. 385; In re Board- 
man’s Will, 190 N.W. 178 Wis. 
ale 
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146 P. 888, 169 Cal. 365, 


Fla.—Hamilton v. Morgan, 112 So. 
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Me.—Appeal of Rogers, 123 A. 634, 
123 Me. 459. 


Md.—Smith v. Diggs, 97 A. 712, 128 
Md. 394. 


Minn.—In re Wagegner’s Estate, 214 
N.W. 892, 172 Minn. 217. 


Utah.—In re Hansen’s Will, 177 P. 
982, 52 Utah 554. 


Wis.—In re Grosse’s Will, 243 N. 
W. 465, 208 Wis. 473; In re Board- 
pone Will, 190 NW. 355, 178 Wis. 
Sie 
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v. Heimsath, 151 N.E. 788, 20 Ohio 
App. 216. 


2. In re Miller’s Will, 229 N.W. 
656, 201 Wis. 148; In re Bean’s Es- 
tate, 149 N.W. 745, 159 Wis. 67. 


3. Watkins v. Yeatman, 66 So. 707, 
189 Ala. 370. 


4. In re Brooks’ Estate, 4 P.(2d) 
148, 214 Cal. 138; In re Boarr’s Estate, 
230. PS 181569 Cal. App.) 26: 


5. In re Conroy’s Estate, 
96, 29 Wyo. 62. 


6. In re Conroy’s Estate, supra. 


7. Ark.—Connor v. Bowers, 41 S. 
W.(2d) 977, 184 Ark. 102. 


Cal.—In re Butts’ Bstate, 256 P. 
200, 201 Cal. 185; In re Newhall’s Es- 
tate, 214 P. 231, 190 Cal. 709, 28 A. LER. 
778; In re-Nutt’s Hstate, 185 P. 393; 
181 Cal. £22; In re Ross’ Hstate, 178 
P. 510, 179 Cal. 629; Kile’s Estate, 13 
P. 320, 72 Cal. 131; In re Goldman’s 
Estate, 260 P. 586, 86 Cal.App. 586; 
In re Conner’s Estate, 196 P. 792, 
51 CalvApp.’ 339. 


Fla.—Hamilton y. Morgan, 112 So. 
80, 93 Fla. 311. 


Idaho.—Witthoft v. Gathe, 221 P. 
124, 38 Idaho 175. 


Ill.—In re Hayhurst’s Estate, 215 


355, 
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Weight of evidence and credibility of witnesses. 
The credibility or veracity of the testimony,'® and 
the weight of the evidence,!! are questions for the 


Ill.App. 315. 


Iowa.—In re Hannaher’s Will, 135 
N.W. 34, 155 Iowa 73; Sisters of 
Visitation v. Glass, 45 Iowa 154. 


Kan.—Gordon v. Gordon, 142 P. 242, 
92 Kan. 730. 


Ky.—McConnell v. McConnell, 
S.W. 106, 138 Ky. 783. 


Mich.—In re Hoyles’ Will, 127 N. 
W. 284, 162 Mich. 275. 


Minn.—In re Christ’s Estate, 208 
N.W. 22, 166 Minn. 374. 


Miss.—Watkins v. Watkins, 106 So. 
753, 142 Miss. 210; Dabbs v. Richard- 
son, 102 So. 769, 137 Miss. 789. 


Mont.—In re Bielenberg’s Estate, 
284 P. 546, 86 Mont. 521; In re Noyes’ 
Hstate, 105 P. 1013, 40 Mont. 178. 


N.Y.—Matter of Snelling, 32 N.E. 
1006, 186 N.Y. 515. 


S.D.—In re Corson’s Estate, 135 N. 
W. 666, 29 S.D. 14. 


Va.—McComb y. Farrow, 104 S.E. 
812, 128 Va. 455. 


W.Va.—Snedeker v. Rulong, 71 S.E. 
180, 69 W.Va. 228. 


8. Cal.—In re Johnson’s Estates, 
252 P. 1049, 200 Cal. 299. 


Conn.—Maroncelli v. Starkweather, 
133 A. 209, 104 Conn. 419. 


Ind.—Johnson vy. Banker, 138 N.E. 
505, 193 Ind. 16: 


Tex.—Johnson’s Hstate v. Poindex- 
ter, (Civ.App.) 288 S.W. 575 [rev on 
other grounds (Commn.App.) 293 S.W. 
558]; Reinhardt v. Nehring, (Civ. 
App.) 283 S.W. 347 [rev on other 
grounds (Commn.App.) 291 S.W. 873]. 


Utah.—In re Ford’s Estate, 261 P. 
15, 70 Utah 456. 


Va.—Culpepper v. Robie, 
687, 155 Va. 64. 


9. Hamilton v. Morgan, 112 So. 80, 
93 Ma. 3 lise Lotta. Botta 2s SNawe 
447, 174 Minn. 13. 


10. Hoffman’s Adm’r v. Hoffman, 
4 S.W.(2d) 694, 223 Ky. 705; Finer v. 
Steuer, 152 N.H. 220, 255 Mass. 611; 
In re Culbertson’s Estate, 152 A. 540, 
301 Pa. 438; House v. House, (Tex. 
Civ.App.) 222 S.W. 322. 


[a] Disbelief of certain testimony 
by trial court affords no ground for 
reversal. Finer v. Steuer, 152 N.E. 
220, 255 Mass. 611. 


11. Cal.—In re Smith’s Estate, 252 
P. 325, 200 Cal. 152; In re Goldman’s 
Estate, 260 P. 586, 86 Cal.App. 125. 


Ky.—Snyder v. Hudson, 4 S.W.(2d) 
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fact finding body in the trial court; and it is not the 
duty or right of the appellate court to determine the 
weight of evidence, when from the record it can 
be fairly stated that there is conflicting testimony.” 
If the findings are supported by competent and sub- 
stantial evidence they ordinarily will not be disturb- 
ed although the appellate court: believes the prepon- 
derance of the evidence is the other way.'* 


Undisputed evidence. A conclusion reached by 
the trial court from uncontradicted or undisputed 
testimony does not have the force and effect of a 
finding of fact on conflicting testimony, and will be 
set aside if the appellate court decides that the evi- 
dence calls for a different conclusion.+4 


Approval of verdict by trial court. The fact that 
the trial court has considered the evidence and de- 
liberately approved the verdict of the jury is a cir- 
cumstance given great weight by the appellate court 
in determining whether the verdict should be set 
aside on appeal for insufficiency of evidence to sup- 
portvat.+° 


Successive trials. Where there have been suc- 
cessive trials of the same issues and the same con- 
clusions have been reached as to the questions of 
fact in each of the trials, this may be a controlling 
cause which induces the appellate court to refrain 

‘from disturbing the findings of fact.+® 


Failure of appellant to move to set aside verdict. 
If appellant does not move to set the verdict aside, 
he thereby implies that it could have been reasonably 
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arrived at on the evidence presented and there wil 
be no reversal because of insufficiency of evidence.** 


[§ 1021] (b) Proceedings Equitable or De Novo. 
Where the proceedings on appeal are to be governed 
by the rules as to practice in equity,'® or the pro- 
ceedings below are equitable in nature,’® the appel- 
late court may properly weigh the evidence and 
reach its own conclusions as to the facts, unless the 
appeal has been taken on a report of the material 
facts by the probate judge without a report of the 
evidence.2® The presumption, however, is in favor 
of the findings of the lower court,?? and they will be 
given due weight and consideration,?? and ordinarily 
will not be disturbed if they are not clearly wrong 
or against the weight of the evidence,?* particular- 
ly where they are based on conflicting oral testi- 
mony.’ This rule which gives deference to, and 
favors, the findings of the lower court is inapplica- 
ble where all of the evidence is written or documen- 
tary,2° or the case below was heard on an agreed 
statement of facts.2® Also, the rule that where there. 
is a conflict in the evidence all evidence in support 
of the verdict must be taken as true and all opposed 
must be rejected?’ is inapplicable where the trial 
judge sits as chancellor,?® and, there the question: 
presented on appeal is whether in view of the rele~ 
vant rules of law applicable to the particular case 
it is conceivable that a judicial mind, desiring only 
to arrive at the truth and do exact justice, on due 
consideration of the evidence as a whole, could rea- 
sonably have reached the conelusion of the court 
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102 
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14 In re Behm’s Will, 203 N.W. 
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Mass. 43. 

Equitable review of court’s action 
on. motion to frame issues for jury see 
infra § 1023. 


19. Richards v. Huff, 293 P. 1028, 
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Wickham, 150 N.E. 2238, 254 Mass. 
471; Smith v. Smith, 138 N.E. 539, 244. 
Mass. 320; In re Hops’ Will, 141 A. 
Gunn v. Early, 
64 A. 111, 71 N.J.Eq. 717; Wright v. 


‘Flynn, 61 A. 973, 69 N.J.Eq. 753. 


25. Youngblood vy. Rector, 259 P. 
579, 126 Okl. 210. 


[a] Reason for rule.—“This rule, 
however, is based upon the theory 
that the trial court sees the witnesses: 


‘and is in better position to weigh 


the evidence than is the appellate 
court, but, in the instant case, it ap- 
pears that practically all of the evi- 
dence in the district court was either 
by deposition or other record evi- 
dence, and therefore the reason for 
the rule is absent.” Youngblood v.. 
Rector, 259 P. 579, 580, 126 Okl. 210. 


26. Sanderson v. Norcross, 136 N.. 
BH. 170, 242 Mass. 48. 
27. See supra § 1020. 


28. Guarantee Trust & Safe De- 
posit Co. of Shamokin v. Heidenreich, 
138 A. 764, 290 Pa. 249. 


For later cases, d¢velopments and changes in the law see Annotations, same title and section number. 


§§ 1021-1023] 


below ;*° if the answer is in the affirmative the judg- 
ment appealed from will not be disturbed.?® A judge 
having power to pass upon the facts, and either dis- 
miss the petition filed in the lower tribunal, grant an 
issue, or set aside the probate, should set aside the 
probate allowed by the lower tribunal when in good 
conscience a verdict of a jury sustaining the will 
could not be approved;*! but the action of the lower 
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tribunal will be sustained if the evidence is not of | 
such character that the trial judge as chaneellor | 


would refuse to set aside a verdict against the will.*? 


[§ 1022] (c) What Constitute Questions of Fact. 
Questions ordinarily regarded as questions of fact, 
within the meaning of the foregoing rules,?? are 
questions of testamentary capacity,*?* due execu- 
tion,®> the testamentary character of the instrument 
‘offered for probate,?* genuineness of signatures,*7 
genuineness of a holographic will,?* whether the will 
was revoked by destruction,?® whether all of several 
sheets are a part of and constitute the will,4° undue 
influence,*! fraud,*? and the residence of deceased at 
the time of his death.*? 
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[§ 1023] (d) On Motions or Incidental Questions. 
Where the right to have an issue submitted to a jury 
depends on whether a substantial dispute exists as 
to the issue it is sought to have submitted the lower 
court’s finding on this question will not be disturbed 
if it is supported by competent evidence;** and an 
award of expenses to a contestant will not be revers- 
ed, if it does not quite conclusively appear that there 
was no reasonable ground for the contest, where a 
statute makes the award of expenses dependent on 
the existence of reasonable grounds for the con- 
test.4° If a statute makes the admissibility of a 
statement of a deceased person dependent upon 
whether the statement was in good faith, a failure 
of the trial court to find on preliminary hearing that 
such a statement sought to be admitted was made in 
good faith is not reviewable if it cannot be said to 
be unjustifiable.4® Where review of the action of 
the probate court on a motion to frame issues for 
a jury is to be according to the practice in equity, 
questions of fact as well as of law are brought be- 
fore the appellate court for review,*? and it is the 
duty of that court to reach its own conclusions as to 


In re Fink’s Estate, 165 A. 832, 
310 Pa. 453; Central Trust Co. v. Boy- 
er, 162 A. 806, 308 Pa. 402; In re Tet- 
low’s Estate, 112 A. 758, 269 Pa. 486. 


[a] Whole of evidence must justi- 
fv verdict.—When the court sits as 
chancellor, and must consider the en- 
tire evidence, the question 
whether some of the testimony stand- 
ing alone would justify the verdict, 
but whether it would considered as 
a whole. Guarantee Trust & Safe 
Deposit Co. of Shamokin v. Heiden- 
Teich; 138 A: 764, 290 Pa. 249;, Keller 
Vv. Lawson, 104 A. 678, 261 Pa. 489, 


. In re Llewellyn’s Estate, 145 
A. 810, 296 Pa. 74, 66 A.L.R. 222. 

31. In re Wagner’s Estate, 137 A. 
616, 289 Pa. 361. : 

32. Banks’s Estate, 15 Pa. Dist.&Co. 
257; ‘Molloy’s Estate, 18 Pa.Dist.& 
Corel. 

e 

33. See supra §§ 1020, 1021. 

34... Ark.—Bocquin v. Theurer, 202 
S.W. 845, 133 Ark. 448. 


29. 


Cal.—_In re O’Conner’s Estate, 196: 


P. 792, 51 Cal.App. 339. 


' Ind.—Johnson y. Banker, 
505, 193 Ind. 16. 


- Jowa.—Philpott v. Jones, 146 N.W. 
859, 164 Iowa 730; In re Hannaher’s 
Will, 1385 N.W. 34, 155 Iowa 73. 


Kan.—McCarthy v. Weber, 151 P. 
1103, 96 Kan. 415; Gordon v. Gordon, 
142 P. 242, 92 Kan. 730. 


Ky.—Carter v. Carter, 288 S.W. 666, 
216 Ky. 732; Bramel’s Ex’r v. Crain’s 
“Guardian, 163 S.W. DP25, SUD (dss OWL: 


141 A. 


138 N.E. 


Me.—In re Pearson’s Will, 
620, 127 Me. 542. 


Mich.—In re Slepski’s Estate, 235 
N.W. 176, 253 Mich. 340; In re Hoyle’s 
Will, 127 N.W. 284, 162 "Mich. 275. 


Minn.—In re Christ’s Wstate, 208 N. 
W. 22, 166 Minn. 374. 


Miss.—Dabbs v. Richardson, 102 So. 
ee 137 Miss. 789. 


t—In ‘re Bielenberg’s Estate, 
ost P S46, 86 Mont. 521. 


Neb.—In re Strelow’s Estate, 231 
N.W. 837, 120 Neb. 235 [mod on oth- 
er grounds 233 N.W. 889, 120 Neb. 
235]; In re Kerr’s Estate, 222 N.W. 
68, 117 Neb. 630; In re Lyell’ s Estate, 
219 N.W. 189, 116 Neb. 827; In re 


is not: 


| 296, 131 Okl: 142; 


Dovey’s Etat 162 N.W. 134, 101 
Neb. 11. 


N.C.—In re Creecy’s Will, 129 S.E. 
822, 190 N.C. 301; In re Staub’s Will, 
SOS. aon ice NGO ose 


N.D.—Riedlinger v. Feil, 
963, 48 N.D. 908. 


Okl.—In re James’ Estate, 268 P. 
In re Tayrien’s Es- 
tate, 246 P. 400, 117 Okl. 216; Lena v. 
Patterson, 242 P. 238, 113 Okl. 156; 
aes Vo Battiest,.192) P7575, 19 LOKI, 


Or.—In re Phillips’ Will, 213 P. 627, 
107 Or. 612. 


R.I.—Carr v. McCormick, 96 A. 817. 


S.C.—In re Perry’s Will, 90 S.E. 
401, 106 S.C. 80. 


Utah.—In re Swan’s Estate, 170 P. 
452, 51 Utah 410. 


187 N.W. 


Wash.—In re Peterson’s Estate, 252° 


P. 139, 141 Wash. 619. 


Wis.—In re Bean’s Estate, 149 N.W. 
745, 159 Wis. 67; In re Evenson’s 
Will, 139 N.W. 766, 152 Wis. 113. 


35. In re Bernard’s Estate, 239 P. 
404, 197 Cal. 36; 
tate, 146 P. 888, 169 Cal. 365; 
Lott, 218 N.W. 447, 
In re Christ’s Estate, 208 N.W. 22, 
166 Minn. 374; Schietinger v. Jacobs, 
218 NW.) 881) <52 1S: D: 482: 


Lott v. 


36. Hunter v. Battiest, 192 P. 575,. 


79 Okl. 248. 
37. Venable v. Venable, 51 So. 833, 


165 Ala. 621; Conner v. Bowers, 41' 
S.W. (2d) 977, 184 Ark. 102; \In re 
Wood’s Estate, 232 N.W. 248, 251 


Mich. 560; In re Murphy’s Estate, 189 
N.W. 413, 153 Minn. 60. 


38. In re Yowell’s Estate, 285 P. 
285, 36 Ariz. 302; Murphy v. Murphy, 
222 S.W. 721, 144 Ark. 429; Burdon v. 
Burdon’s Adm’x, 9 S.W.(2d) 220, 225 
Ky. 480. 

39. Smith v. Smith, 138 N.E. 539, 
244 Mass. 320. 

40. Appeal of Sleeper, 151 A. 150, 


129 Me. 194, 71 A.L.R. 518; Goethe v. 
Browning, 143 S.E. 362, 146 S.C. 7. 


41. Ark.—Bocquin v. Theurer, 202 
S.W. 845, 1383 Ark. 448. 
Cal.—In re Street’s Estate, 176 P. 


446, 179 Cal. 262; In re Seegelken’s 
Estate, 284 P. 987, 108 Cal.App. 691. 


In re Cullberg’s Es-: 
174 Minn. alee 


Ky.—Jackson’s Adm’r v. Semonis, 
292 S.W. 330, 218 Ky. 743; Palmer v. 
Smith, 276 S.W. 1055, 211 Ky. 105; 
Bramel’s Ex v. Crain’s Guardian, 
163 S.W.~ 1125,-157 Ky. 671. 


Me.—In re Deehan’s Will, 154 A. 
645, 130 Me. 243; Inre Pearson's Will, 
141 A. 620, 127 Me. 54 


Minn.—In re Christ’s ace 208 N. 
W. 22, 166 Minn. 374; In re Gordon’s 
Estate, 151 NOW. 529, 129 Minn. 5238. 


N.Y.—In re Ewen’s Will, 200 N.Y. 
S. 579, 206 App.Div. 198. 


N.C.—In re Creecy’s Will, 129 S.E. 
822, 190 N.C. 301. 


N.D.—Riedlinger v. Feil, 
963, 48 N.D. 908. 


Utah.—In re Jones’ Estate, 202 P. 
206, 59 Utah 99. 


Wis.—In re Schaefer’s Estate, 241 
N.W. 382, .207 Wis. 404; In re Wil- 
liams’ Estate, 202 N.W. 314, 186 Wis. 
160; In re Nachtsheim’s Will, 164 N. 
W. 997, 166 Wis. 556; In re Eliiott’s 
Estate, 155 N.W. 110, 162 Wis. 249; 
In_ re Evenson’s Will, 139 N.W. 766, 
152 Wis. 113. 


42. In re Seegelken’s Estate, 284 
P. 987, 103 Cal.App. 691; In re Dee- 
han’s Will, 154 A. 645, 130 Me. 243; 
In re Ewen’s Will, 200 N.Y.S. 579, 206 
App.Div. 198; In re Jones’ Estate, 
202 P. 206, 59 Utah 99. 


43. In re Peters’ Estate, 12 P.(2d) 
118, 124 Cal.App. 75; In re Eaton’s 
Will, 202 N.W. 309, 186 Wis. 124. 


44. In re Roney’s Estate, 164 A. 
55, 309 Pa. 309; In re Tranowicz’ Es- 
tate, 154 A. 363, 303 Pa. 202; In re 
Carmello’s Estate, 137 A. 734, 289 Pa. 
554; In re Fleming’s Estate, 124 A. 
419, 280 Pa. 252; In re Snyder’s Es- 
tate, 123° A. 663,° 279. Pa. 63: -Intre 
Tetlow’s Hstate, 112 A. 758, 269 Pa. 
486; In re Fleming’s BHstate, 109 A. 
265, 265 Pa. 399; In re White’s Es- 
tate, 105 A. 549, 262 Pa. 356; In re 
Moershfelder’s Estate, 67 Pa.Super. 


187 N.W. 


615; Wilson’s Estate, 2 Pa.Dist.&Co. 
345; Braunig’s Est., 33 Pa.Co. 262. 
45. In re Wandell’s Estate, 111 A. 


6838, 92 N.J.Eq. 195. 
46. Bodfish vy. Cross, 126 N.E. 655, 
235 Mass. 428. 


47. Crockett v. Snow, 154 N.E. 549, 
258 Mass. 133; In re McNeil’s Estate, 
140 N.E. 922, 346 Mass. 250. 
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the facts,*® unless the record contains no report of 
the evidence or material facts,*® or the case is 
brought before the appellate court on a bill of excep- 
tions.°® However, it will be presumed that the trial 
court followed the correct legal principles as to the 
framing of issues;°! the order or decision of the low- 
er court will be given such weight and consideration 
as it seems entitled to by the appellate court,°* and 
ordinarily will not be disturbed if not plainly 
wrong,°®* particularly where the questions of fact 
have been determined chiefly from oral testimony.°* 
Although the evidence is documentary the appellate 
court will not reverse if the order of the lower court 
is supported by the documents or statements of ex- 
pected proof.®> In determining whether the lower 
court correctly refused to submit an issue to the jury 
all evidence on that issue in favor of appellant will be 
taken as true.°® 


[$ 1024] (e) Direction of Verdict. Ordinarily in 
reviewing the lower court’s action in directing a ver- 
dict against appellant the appellate court will deter- 
mine whether there was sufficient evidence to require 

a submission of the case to the jury;>? and in doing 
this will give to the testimony produced by appellant 
its strongest probative force;®® but, where the ver- 
dict of the jury would be only advisory and have sub- 
stantially the same effect as a verdict on a feigned 
issue in chancery, an order directing a verdict will 
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[§§ 1023-1025 


not be disturbed if it is sustained by the evidence, 
although there is also other evidence which would 
sustain a contrary verdict by the jury.°® In passing 
upon the correctness of the lower court’s action in 
refusing to direct a verdict, and in submitting the 
case to the jury, the appellate court must consider 
only the evidence which is most favorable to the 
claim of appellee;®® but the action of the lower 
court in refusing to direct a verdict for the propo- 
nent on the issue of mental soundness will be re- 
versed if there is no evidence beyond a mere scin- 
tilla to warrant a finding of mental unsoundness at 
the time the will was executed.*1 In determining 
whether the lower court should have directed a ver- 
dict for appellant, incompetent evidence admitted 
for appellee cannot be considered or used by the 
appellate court to sustain the action of the lower 
court, although the admission of the evidence was 
not objected to.®? 


[§ 1025] (3) Trial De Novo®*—(a) In General. 
A trial de novo cannot ordinarily be had in an appel- 
late court which has been given only appellate ju- 
risdiction,®* or where such a trial is not authoriz- 
ed by statute;®®> but, by virtue of express au- 
thority to that effect, courts having both original 
and appellate jurisdiction are often empowered to 
entertain trials de novo in probate appeals,*® and 
the cause must be heard de novo where circumstanc- 


* 48. Crockett v. Snow, 154 N.E. 
549, 258 Mass. 133; Adams vy. Blair, 151 
N.E. 110, 255 Mass. 152. 


49. Fuller v. Sylvia, 1383 N.E. 384, 
240 Mass. 49. 


50. Flynn v. Cunningham, — 138 N. 
EK. 392, 244 Mass. 306. 


51. Gifford v. Patten, 164 N.E. 89, 
265 Mass. 362. 


52. Cranston v. Hallock, 183 N.E. 
351, 281 Mass. 182; Bemis v. Andrews, 
182 N.E. 816, 280 Mass. 409; Taylor 
v. Callahan, 164 N.E. 445, 265 Mass. 
582; Johnson v. Talbot, 150 N.E. 900, 
255 Mass. 155; In re McNeil’s Bstate, 
140 N.E. 922, 246 Mass. 250. 


53. Taylor v. Callahan, 164 N.E. 
445, 265 Mass. 582; Old Colony Trust 
Co. v. Landers, 159 N.E. 605, 262 Mass. 
268; Union Trust Co. of Springfield 
Vv. Magenis, 156 N.E. 542, 259 Mass. 
409; McMann v. Murphy, 156 N.E. 
680, 259 Mass. 397; Edwards v. Cock- 
burn, 153 N.E. 796, 257 Mass. 158. 


54 Connolly v. Phipps, 182 N.B. 
339, 280 Mass. 263; Kelly v. Burlin- 
game, 168 N.E. 520, 269 Mass. 122; 
Adams v. Blair, 151 N.E. 110, 255 
Mass. 152; Smith v. Brewster, 142 N. 
BE. 56, 247 Mass. 395. 


[a] “Statement of facts’ found by 
judge assumed to be summary of wit- 
nesses’ testimony although counsel 
file an agreement to the contrary aft- 
er the death of the probate judge. 
Smith v. Brewster, 142 N.E. 56, 247 
Mass. 395. 

55. Old Colony Trust Co. v. Pepper, 
142 N.E. 817, 248 Mass. 263; Appeal 
of Connell, 142 N.B. 55, 247 Mass. 
203; Appeal of Cook, 137 N.E. 299, 243 
Mass. 149. 

56. Diggs v. Smith, 99 A. 952, 130 
Md. 101. 

57. In re Babcock’s Estate, 227 P. 
657, 67 Cal.App. 309; In re Kalua, 23 
Hawaii 149; Rounds _y. Coleman, 
(Tex.Civ. App.) 189 S.W. 1086; War- 
ren vy. Ellis, (Tex.Civ.App.) 137 S.W. 
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58. Sevening v. Smith, 133 N.W. 
1081, 153 Iowa 639; In re McGarry’s 
Estate, 218 N.W. 774, 242 Mich. 287. 


59. Owens’ Appeal, 37 Wis. 68. 


60. In re Niemschack’s Estate, 221 
N.W. 659, 244 Mich. 469. 


61. Johnson v. Jenks, 147 N.E. 844, 
253 Mass. 25. 


62. Jehnson y. Poindexter, 
Civ.App.) 9 S.W.(2d) 172. 


63. Review of questions of fact by 
trial de novo see supra § 1021. 


Scope of inquiry see supra § 1019. 


64. Butman v. Christy, 198 N.W. 
314, 197 Iowa 661; Philpott v. Jones, 
146 N.W. 859, 164 Iowa 730; In re 
Donnelly’s Will, 26 N.W. 23, 68 Iowa 
126; Sisters of Visitation v. Glass, 
45 Iowa 154; In re Noren’s Estate, 
230 N.W. 495, 119 Neb. 653; In re 
Kerr’s Estate, 222 N.W. 63, 117 Neb. 
630; Matter of Ross, 87 N.Y. 514; 
Erickson v. Backman, 191 N.W. 343, 
49 N.D. 277. But see Gardiner v. 
Gardiner, 34 N.Y. 155 (where it was 
said that, in probate cases, the court 
of appeals examines the case as be- 
ing there res nova). 


65. Massey v. Reynolds, 104 So. 
494, 213 Ala. 178; Ex parte Sumlin, 
85 So. 810, 204 Ala. 876; Goss v. Don- 
nell, 161 N.E. 896, 263 Mass. 521; 
In re Eno’s Will, 187 N.Y.S. 756, 196 
App.Div. 131. 


[a] Statute held not to authorize 
trial de novo.—A general statute pro- 
viding that the intermediate appellate 
court shall try questions of fact with- 
out a jury unless the same is proper- 
ly demanded, and designed to take 
away a preéxisting right to a jury 
trial unless the same is seasonably 
demanded, does not repeal a previous 
statute limiting the proceedings on 
appeal in a will contest to a review 
of the record nor authorize a trial de 
novo by a jury where no such right 
previously existed. Ex parte Sumlin, 


(Tex. 


85 So. 810, 204 Ala. 376. 


66. I1ll—Beck v. Lash, 136 N.E. 
a oot 549; Walker v. Walker, 


Kan.—Bethany Hospital 
Hale, 77 P. 537, 69 Kan. 616. 


Minn.—In re Wagegner’s Estate, 214 
N.W. 892, 172 Minn. 217. 


Neb.—In re Johnson’s Estate, 16f 
N.W. 429, 100 Neb. 791; In re ’Nor- 
mans Estate, 130 N.W. 571, 88 Neb. 


Coss iv. 


N.J.—In re Doyle’s Estate, 124 A. 
51, 95 N.J.Eq. 682; Shotwell v. Shot- 
well, 95 2A> 365; 85 N.J.Eq. 101 [aff 

4098, 8d N.J.Ea. 594]. 


Pes stnne v. Akers, 184 P. 817, 
25 N.M. 508. 


N.Y.—Burger v. Burger, 19 N.E. 
99,111 N.Y. 523; In re Baldwin’s Will, 
215 N.Y.S. 149, 216 App.Div. 111 [aft 
154 N.E. 641, 243 N.Y. 646]; In re 
Weed’s Will, 127 N.Y.S. 966, 143 App. 
Hee 822 [aff 97 N.E. 1118, 204 N.Y. 


Ohio.—Haynes v. Haynes, 33 Ohio 
St. 598, 81 Am.R. 579. 


Pa.—Topham’'s Est., 
28 Pa.Co. 220. 


$.C.—Johnson y. Johnson, 158 S.E. 
264, 160 S.C. 158; Muldrow v. Jeffords, 
142 S.B. 602, 144 S.C. 509; Briggs v. 
Caldwell, 76 S.B. 616, 93 S.C. 268; In 
re Huntley’s Will, 45 S.E. 132, 67 S.C. 
55; Peeples v. Smith, 42 S.c.L. 90. 


Tex.—In re Glynn’s Estate, (Civ. 
App.) 62 S.W.(2d) 1019; Earl v. Mun- 
dy, (Civ.App.)' 227 S.W. 716 [error 
refused]; Holt v. Guerguin, (Civ. 
App.) 156 S.W. 581 [rev on other 
grounds 163 S.W. 10, 106 Tex. 185, 50 
L.R.A.N.S. 1136]. 


Va.—Queensbury vy. 
173, 123 Va. 219. 


W.Va.—-In re Rumford’s Will, 
S.E. 10, 6G W.Va. 39. 


Wis.—Bovee v. Johnson, 110 N.W. 


12 Pa.Dist. 4, 


Vial, 96 S.E. 
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es exist under which a statute imposes a positive 
duty on the appellate court to hold a trial de novo.** 
Under a statute providing for a trial de novo where 
there is a question of fact to be decided such a trial 
may be granted although it is contended that only a 
question of law for the court is involved, due to the 
character of the testimony given in the probate 
court;°* and, where it appears that the lower court 
decided the case on an erroneous view of a question 
of law, without considering the facts although issues 
of fact were involved, the appellate court may in its 
discretion order a trial de novo before the jury in- 
stead of remanding the case to the probate court for 
a new trial.°® <A provision for trial de novo on ap- 
peal in the case of an equitable action does not au- 
thorize a trial de novo on appeal in probate proceed- 
ings.7° 


[§ 1026] (b) Mode and Conduct of Trial—aa. In 
General. Where there is a trial by jury, and there 
is no provision otherwise, the proceeding should be 
tried in accordance with the general rules and stat- 
utes with reference to trial by jury in civil cases.*4 


[§ 1027] bb. Pleadings.** Where the trial is de 
novo any pleadings which can be had in the court be- 
low can be had in the appellate court;*? and gen- 
erally that court has power to hear and decide only 
such issues as are placed within its jurisdiction for 
determination by the pleadings of the parties.7* If 


212,130 Wis. 447. 
[a] Statutes held to provide for 


WILLS 


reasons as would justify the setting 
aside of a verdict in ordinary proceed- 
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the only issue to be tried is clearly specified by stat- 
ute it need not be presented by technical pleadings ;‘° 
and new pleadings are unnecessary where, by agree- 
ment of the parties, the cause is set for trial on 
the original pleadings filed in the lower court.*® 


[§ 1028] cc. Evidence’7—(aa) In General. In 
some jurisdictions, where the trial is de novo, the 
case is not ripe for hearing until testimony has been 
taken in the appellate court;** the issues present- 
ed must be determined from the evidence introduced 
in the appellate court, without regard to the trial 
in the lower court or the conclusions there reached ;*° 
the will must be proved by evidence the same as if 
the question had originated in the appellate court;*° 
and the appellate court cannot simply affirm a decree 
admitting a will to probate without hearing such 
proof as would entitle the will to be admitted to pro- 
bate. According to the practice in some states the 
trial may be by the court upon the record and deposi- 
tions taken below,*®? while in others the court has a 
discretionary power either to decide the case on the 
record and testimony which has been sent up,®* or 
else take additional or new proofs.84 A statutory 
power in the appellate court to, in its diseretion, re- 
ceive further testimony or documentary evidence on 
an appeal on the facts is a power which will be cau- 
tiously used,®® and the allowance of further proofs 
is not a matter of course.*® 


10, 66 W.Va. 39. 
76. In re Normand’s Estate, 130 N. 


trial de novo.—(i) Statute whereby 
the whole record is sent up to the 
appellate court. Miera v. Akers, 184 
P. 817, 25 N.M. 508. (2) Statute pro- 
viding that the appeal is to be tried 
or heard in the appellate court the 
same as in other actions originally 
brought in that court. In re Combs’ 
mstate, 266) 221070, 66. Ok... 29; 
Queensbury v. Vial, 96 S.E. 173, 123 
Va. 219; Bovee v. Johnson, 110 N.W. 
212, 130 Wis. 447. (38) Statute pro- 
viding that such court shail proceed 
to the trial and determination of the 
question according to the rules of 
law; and if there shall be any ques- 
tion of fact or.title to be decided, issue 
may be joined thereon under the di- 
rections of the court, and a trial 
thereof had by jury. Johnson v. 
Johnson, 158 S.E. 264, 160 S.C. 158; 
Muldrow v. Jeffords, 142 S.B. 602, 144 
S.C. 509; Briggs v. Caldwell, 76 S.E. 
616, 93 S.C. 268. (4) Statute author- 
izing an appeal from the decision of 
the surrogate court upon questions of 
law, or upon the facts, or both. Bur- 
ger v. Burger, 19 N.E. 99, 21 N.E. 50, 
111 N.Y. 5238. 


{[b] In New Jersey (1) constitu- 
tional and statutory provisions have 
been construed as giving the preroga- 
tive court power to pass de novo on 
the question of whether the will 
should be admitted, considering all 
the evidence previously adduced, tak- 
ing additional testimony if necessary, 
and weighing and giving effect to the 
proofs thus had according to its judg- 
ment (In re Williams’ Will, 123 A. 
555, 95 N.J.Eq. 702; Shotwell v. Shot- 
well, 95 A. 365, 85 N.J.Eq. 101 [aff 
96 A. 398, 85 N.J.Eq. 594]; Sanderson 
v. Sanderson, 30 A. 326, 52 N.J.Eq. 
243; Smith v. Smith, 25 A. 11, 48 N.J. 
Eq. 566; Rusling v. Rusling, 36 N.J. 
Eq. 603), (2) and this is true although 
the issues have been tried by a jury 
below and there is a statute providing 
that the verdict shall be conclusive 
and final on any issue of fact found, 
subject only to be set aside for such 


ings at common law (Sanderson v. 
Sanderson, supra). 


67. Inre Noel’s Estate, 228 Ill.App. 
569; In re Combs’ Estate, 166 P. 1070, 
66 Okl. 29; Wickersham’s Appeal, 75 
A eeeO ayes Alexander’s Estate, 32 
Pittsb.Leg.J.N.S. (Pa.) 127; Johnson 
v. Johnson, 158 S.E. 264, 160 S.C. 158. 


68. Briggs v. Caldwell, 76 S.E. 616, 
93 S.C. 268. 


[a] Reason for rule.—The evi- 
dence taken in the probate court can- 
not determine whether the questions 
to be determined in the circuit court 
by trial de novo will be questions of 
law or fact. Briggs v. Caldwell, 76 S. 
BE. 616, 93 S.C. 268. 


69. Mordecai v. Canty, 68 S.B. 1049, 
86 S.C. 470. 


70. In re Donnelly’s Will, 26 N.W. 
23, 68 Iowa 126; Sisters of Visitation 
v. Glass, 45 Iowa 154. 


71. Carvill vv. iCanyill,- 738: Me. 136; 
bal eae v. Keen, 124 S.E. 451, 140 
Be : 


72. Pleadings in lower court see 
supra $§ 725-746. 


73. Hartz v. Sobel, 71 S.E. 995, 136 
Ga. 665, 38 LL.R.A.N.S: 797, Ann.Cas, 
1912D 165. 


74. Cecil v. Cecil’s Ex’rs, 215 S.W. 
794, 185 Ky. 787. 


[a] Pleadings in other cause.—- 
Where the only issue presented by the 
pleadings is whether or not the pa- 
per admitted by the lower court is 
the last will and testament of dece- 
dent, the fact that appellee files with 
his answer to show an estoppel a pe- 
tition in equity by appellant to have 
the will construed, gives the court no 
power to construe the will but it may 
only determine the validity of the 
will and whether appellant is estop- 
ped to contest it. Cecil v. Cecil’s Ex’rs, 
215 S.W. 794, 185 Ky. 787. 


75. In re Rumford’s Will, 66 S.E. 


W. 571, 88 Neb. 767. 


77. In probate proceedings gen- 
6rally see supra §§ 747-828. 


7a. in) re King’s Willy 
(Pa.) 370. 


79. Hall v. Hall, 155 S.w. too Los 
Ky. 379; In re Wagegner’s Estate, 214 
N.W. 892, 172 Minn. 217. 


80. O’Connell v. Dow, 66 N.E. 788, 
182 Mass. 541, 8 Prob.Rep.Ann. 517; 
Buckminster v. Perry, 4 Mass. 593. 


13 Phila. 


81. In re Noel’s Estate, 228 Ill. 
App. 569. 
82. In re Gordon’s Will, 111 A. 610, 


aides 108; Barker v. Spicer, 4 Del. 


83. Smith v. Smith, 25 A. 11, 48 N. 
J.Eq. 566; Rusling v. Rusling, 36 N. 
J.Eq. 603. 


84. In re Strang’s Will, 158 A. 489, 
109 N.J.Eq. 523; Smith v. Smith, 25 
A. 11, 48 N.J.Eq. 566; MRusling v. 
Rusling, 35 N.J.Eq. 120 [aff 36 N.J. 
Eq. 603]. 


[a] Taking of new testimony de- 
nied.—Where a contestant has stated 
in the lower court that his contest is 
on the grounds of lack of testa- 
mentary capacity and undue influence, 
but he makes no proof of them in the 
court below, and then appeals on the 
ground that due execution was not 
shown, the appellate court will not, 
after overruling this claim, allow the 
contestant to put in evidence touching 
testamentary capacity and undue in- 
fluence. Bogert v. Bateman, (N.J. 
Eq.) 65 A. 238." 


ene In re Hannah, 45 Hun (N.Y.) 
86. In re Hannah, supra; Case v. 


Towle, 8 Paige (N.Y.) 479; Scribner 
v. Williams, 1 Paige (N.Y.) 550. 


[a] Documentary evidence prop- 
erly rejected by surrogate will not 
be received on appeal. in re Eno’s 
Will, 187 N.Y.S. 756, 196 App.Div. 131. 


1188. [68 C. J.J 


Use of will to take deposition. An appellate court 
to whose clerk the will has been transmitted on ap- 
peal may properly order the will to be taken from 
the files and annexed to a dedimus to take the depo- 
sition of a witness in another state.87 


[§ 1029] (bb) Burden of Proof. As a general 
rule, where there is a trial de novo on appeal, the 
propounder or proponent of the will has the bur- 
den of proving testamentary capacity®® and due exe- 
cution,®® the same as in the lower court;°° but there 
is other authority to the effect that the burden of 


Exercise of power held wun- 

(1) Of insufficient 
additional evidence 
sought to be introduced. In re Han- 
nah, 45° Hun’ (N-Y.), 561. (2) Two 
years had elapsed and appellant had 
apparently abandoned in the lower 
court the issue on which he sought 
to introduce further evidence on ap- 
peal. Matter of Gaines’ Will, 26 N.Y. 
S312, 74 Hun 94 [aff 42 Nm. 410, 
148 N.Y. 88, 51 Am.R, 675, 2 N.Y.Ann. 
Ma 203seo Ni Wa Clv. Proc oLGsias 


87. Glos v. Schildbach, 176 N.E. 65, 
344 Ill. 23. 


88. Conn.—In re Barber’s Estate, 
27 A. 978, 638 Conn. 393, 22 L.R:A. 90; 
Livingston’s Appeal, 26 A. 470, 63 
Conn. 68; Comstock v. Hadlyme Ec- 
clesiastical Soe., 8 Conn. 254, 20 Am. 
D. 100. 


Ga.—Pctts v. House, 6 Ga. 324, 50 
Am.D. 329. 


Me.—Appeal of Norton, 102 A. 73, 
116 Me. 370. 


Mass.—Crowninshield v. Crownin- 
shield, 2 Gray 524; Buckminster v. 
Perry, 4 Mass. 593. 


Mich.—Taff v. Hosmer, 14 Mich. 
309. 


Minn.—In re Wagegner’s Estate, 214 
N.W. 892, 172 Minn. 217. 


Neb.—In re Sweeney’s Estate, 144 
N.W. 902, 94 Neb. 834; Seebrock v. 
Fedawa, 46 N.W. 650, 30 Neb. 424 [aff 
50 N.W. 270, 33 Neb. 418, 29 Am.S.R. 
488]. 


N.H.—Boardman v. Woodman, 47 N. 
Petiewit 230s 


Tex.—Wiedner v. 
279 S.W. 909. 


{a] Failure of objections to raise 
question.—On appeal from an order 
admitting a will to probate it is in- 
cumbent on the proponent to prove 
testamentary capacity at the trial de 
novo in the district court, the same 
as in the probate court, even if the 
objections do not raise that question. 
In re Waggner’s Hstate, 214 N.W. 
892, 172 Minn. 217. 


89. Conn.—Livingston’s Appeal, 26 
A. 470, 68 Conn. 68. 


Me.—Appeal of Rawley, 106 A. 120, 
118 Me. 109. 


Mich.—In re Murray, 158 N.W. 381, 
219 Mich. 70. 


Minn.—In re Wagegner’s 
214 N.W. 892, 172 Minn. 217. 


Neb.—_Jn re Sweeney’s Estate, 
‘'N.W. 902, 94 Neb. 834. 


Pa.—Simcox’s Hstate, 11 Pa.Co. 545, 


Tex.—Wiedner y. Katt, (Civ.App.) 
279 S.W. 909. 


[a] Contest on other grounds.— 
The fact that appellant in appealing 
from an order admitting the will to 
probate contests the same solely on 
the ground of undue influence does 


[b] 
justified because: 
importance of 


Katt, (Civ.App.) 


Estate, 


144 
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able interest.°? 


below.?® 


not relieve the proponent of the 
primary burden of proving the due 
execution and validity of the will on 
appeal. Appeal of Rawley, 106 A. 120, 
118 Me. 109. 


sO. Burden of proof as to: 
Capacity see supra § 44. 


Execution, existence, and genuineness 
see supra §§ 748-756. 


91. Southern v. McKinney, 24 S.C. 
L. 35. 
92. Moore v. Stark, 17 S)W.(@ad) 


1037, 21 S.W.(2d) 296, 118 Tex. 565. 


93. In probate proceedings gener- 
ally see supra §§ 763-793. 


Of evidence as to: 


Fraud, mistake, and undue influence 
see Supra §§ 457-464. 


Rescuer any. capacity see supra §§ 
—78. 


94. See cases infra this note. 


[a] In Mlinoeis (1) under Wills Act 
§§ 2,18 (Rev. St. [1845] No. 35 p 596), 
the proponent, who is limited to the 
testimony of the attesting witnesses 
in the county court, is neither limited 
to, nor bound by, the testimony of 
such witnesses on appeal to the cir- 
cuit court, for there he may prove or 
establish the will by any evidence 
competent for that purpose in chan- 
cery. Research Hospital v. Conti- 
nental Illinois Bank & Trust Co., 186 
N.E. 170, 352 Ill. 510; Glos v. Schild- 
bach, 17.6 Nv. 165, 344) 0M) 235), Max- 
well v. Jacob, 158 N.E, 154, 326 Ill. 
462; Shepherd v. Yokum, 154 .N.E. 
156, 323 Ill. 328; Thornton vy. Hern- 
don, 145 N.E. 603, 314 Ill. 360; In re 
Porter’s Will, 140 N.E. 856, 309 Ill. 
220; Beck v. Lash, 1386 N.H. 475, 3038 
Ill. 549; Chandler v. Fisher, 125 N.BE. 
324, 290 Ill. 440; Flynn v. Flynn, 119 
N.E. 304, 283 Il. 206, Ann.Cas.1918E 
LOS4 ee Dubachy wel Olive st linen Cy 
279 Tll. 580; Hutchison vy. Kelly, 114 
NB) 1012) 276. Dl) 43883" Simpson® vi 
Simpson, 112. Nib. 276, 9273 DLly 90) 
Scott v. Couch, 111 N.E. 272, 271] Ill. 
395, daR.AL1916D) 179% OBrien” v: 
Rhembe’s Estate, 109 N.E. 1044, 269 
Ill. 592; In re Simon’s Will, 107 N.E. 
618, 266 Ill. 304; Kaul v. Lyman, 102 
N.E. 212, 259 Ill. 30; Mead v. General 
Assembly Presb. Church, 82 N.E. 371, 
229 Ill. 526, 14 L.R.A.N.S. 255, 11 Ann. 


Cas. 426; Stuke v. Glaser, 79 N.E. 
105, 223 Ill. 316; In.re Barry’s Will, 
TOn INeE DU ty alo! WCLUag oO Ticmuans erat enys 


Gruendling, 75 N.E. 1020, 218 Ill. 458; 
Thompson v. Owen, 51 N.E. 1046, 174 
Ty 220) C45 SE RAAT 6822 Ine re: slay 
hurst’s Estate, 215 Ill.App. 315. (2) 
But even on appeal the contestants 
are limited to the testimony of the 
subscribing witnesses and the cross- 
examination of other witnesses of- 
fered by the proponents. Robertson 
v. Yager, 158 N.E. 709, 327 Ill. 346; 
Shepherd v. Yokum, 154 N.W. 156, 323 
Ill. 328; Oliver v. Oliver, 145 N.E. 128, 
313 Il). 612; In re Porter’s Will, 140 
N.E. 856, 309 Ill. 220; Chandler v. 


[§ 1030] (cc) Admissibility.°* 
is not otherwise prescribed by statute,®* the admis- 
sibility of evidence in an appellate court, where a 
trial is being had de novo, is determined by the 
same rules as in the lower court;°® and the appellate 
court acquires jurisdiction to admit and hear any 
evidence which might legally be taken in the court 
Under statutory provisions to that effect a 


[§§ 1028-1030 


proof is upon appellant who is the actor.°t Appel- 
lant has the burden of proving that he has an appeal- 


Fisher, 125 N.E. 324, 290 Ill. 440; 
Speer v. Josenhans, 113 N.E. 622, 274 
Ill. 237; Stuke v. Glaser, 79 N.B. 105, 
223 Ill. 316; In re Arrowsmith, 69 N. 
E. 77, 206 Ill. 352; In re Robinson’s 
Will, 60 N.E. 194, 190 T1l. 95, 6 Prob. 
Rep.Ann. 529; Critz’s Heirs v. Pierce, 
106 Ill. 167. (3) Before the amend- 
ment of 1909 (Hurd Rev. St. [1917] ec 


148 § 13), giving the right to produce’ 


testimony other than that of the sub- 
scribing witnesses on appeals from 
orders allowing a will as well as from 
orders refusing the same, the pro- 
ponent could not introduce testimony 
other than that of the subscribing 
witnesses where the appeal was from 
an order allowing the will (Mead y. 
General Assembly Presb. Church, 82 
Ni, 3741," 229) TD: 52'6,) Te Isa SASNES:? 
255, 11 Ann.Cas. 426 and note; 
v. Kehr, 81 N.E. 848, 228 Ill. 204, 119 
Am.S.R. 425; Stuke v. Glaser, 79 N.E. 
LOS, 223 Uses 
Estate, 69 N.E. 77, 206 Ill. 352; Robin- 
son v. Savage, 15 'N.E. 850, 124 Tl. 
266; Weld v. Sweeney, 85 Ill. 50; 
Andrews v. Black, 43 Ill. 256; Walker 
v. Walker, 3 Ill. 291) (4) unless one of 
the witnesses was dead (Hobart v. 
Hobart, 39 N.E. 581, 154 Ill. 610, 45 
Am.S.R. 151). (5) The amendment 
above mentioned does not extend the 
rights of the contestant, and he on 
appeal is still limited to the testi- 
mony of the subscribing witnesses. 
Mayer v. Schrenkler, 121 N.B. 604, 
286 Ill. 324. 


95. Barber’s Hstate, 27 A. 973, 63 
Conn. 393, 22 L'R.A. 90; Curtiss v. 
Strong, 4 Day (Conn.) 51, 4 Am.D. 
179; Fee v. Taylor, 83 Ky. 259, 7 Ky. 
Law Rep. 248; Floore v. Green, 83 S. 
W. 133, 26 Ky.L. 1073; Bonnemort v. 
Gill, 48 N.E. 299, 165 Mass. 493; 
Woodbury v. Obear, 7 Gray (Mass.) 
467; Prescott v. Merrick, 179 N.W. 
693, 46 N.D. 67. 


[a] Opinion of witnesses as to 
capacity of decedent is admissible. 
Prescott v. Merrick, 179 N.W. 693, 46 
N.D. 67. 


96. Vivian’s Appeal, 50 A. 797, 74 
Conn. 257; Kelly v. Settegast, 2 S.W. 
SiO OStn Deena 


[a] Affidawit of subscribing wit- 
nesses.—An affidavit of subscribing 
witnesses, which by virtue of statu- 
tory provision therefor would be ad- 
missible in the probate court, is prop- 
erly admitted on an appeal to the 
superior court, which sits in the place 
of a court of probate and can receive 
anv evidence on matters covered by 
the reasons of appeal which were or 
would have been relevant and com- 
petent on the _ original hearing. 
Ne Appeal, 50 A. 797, 74 Conn. 


[b] Testimony of subscribing wit- 
ness who had not testified in the low- 
er court held properly admitted on ap- 
peal. Kelly v. Settegast, 2 S.W. 870, 
68 Tex. 13. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


In general, if it 


Hill: 


In re Arrowsmith’s: 


§$§ 1030-1032] 


certified copy or transcript of the testimony in the 
probate court is admissible in evidence in the appel- 
late court,®’ although the witnesses themselves are 
available in the appellate court;°* and, where it all 
contains proper evidence, the certificate of the evi- 
dence before the probate court should be admitted as 
a whole and it is error for the appellate court to 
strike out part of it.°° Written statements of sub- 
seribing witnesses under oath at the preliminary 
hearing below have been held admissible on appeal 
where a statute required the testimony of the wit- 
nesses to the will to be reduced to writing, subserib- 
ed by them, and filed;! and it has been held that dep- 
ositions of the subseribing witnesses made before 
the surrogate constitute part of the evidence which 
must be admitted and considered on appeal.? Al- 
though the lower tribunal is not required to reduce 
the testimony before him to writing, if he does so for 
his own convenience, the same may, by agreement of 
counsel, be read at the hearing on appeal.? In the 
absence of statute or agreement providing therefor, 
it has been held that the proceedings in the lower 
court are not admissible in evidence and should not 
be read to the jury, who are to decide the ease solely 
from the evidence presented to them in the appellate 
court. Where statutes require that objection of un- 
due influence be raised by action to contest the will, 
rather than by objection in the probate proceedings, 
the contestant cannot on appeal in probate proceed- 
ing introduce evidence of undue influence.® 


[§ 1031] (dd) Weight and Sufficiency. General- 
ly the weight and sufficiency of the evidence on ap- 
peal are determined by the same rules as in the court 
below.* On appeal from an order admitting the will 
to probate the proponent may sufficiently make out a 
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prima facie case in the first instance by offering the 
lower court’s record of probate including the will.? 
Where a statute requires that the proponent in the 
probate court produce and prove the will, the pro- 
ponent upon appeal must produce and give positive 
evidence of the will itself,* and a will copied in the 
judgment of the lower court without other proof 
does not neeet this requirement.® Despite the fact 
that it is not specifically applicable to appeals, a stat- 
ute requiring that the proponent in the lower court 
produce the testimony of a certain number of at- 
testing witnesses if they are alive, sane, and within 
the court’s jurisdiction, must be complied with by 
the production of such witnesses in the appellate 
court, if their absence is not excusable;+° and a stat- 
ute allowing the proponent on appeal to support the 
will by any evidence competent to establish the same 
in chancery does not relieve him from producing 
the subseribing witnesses;1+ but such latter statute 
does enable the proponent to establish the will suf- 
ficiently by other evidence if that of the subseribing 
witnesses is insufficient.+? 


[§ 1032] dd. Right To Open and Close. The 
right to open and close, which is a matter of legal 
right rather than judicial discretion,!® belongs to 
the party against whom judgment would be rendered 
if no evidence were introduced on either side.'* 
Ordinarily where the trial is de novo, and the pro- 
ponent has the affirmative on any issue, it is he 
who has the right to open and close,t® especially 
where it is expressly provided by statute that the 
executor or parties propounding the will, in all tri- 
als on appeals from the probate court, shall have 
the right to open and reply in argument as well as 
in evidence.t® A concession of opposing counsel as 


97. Creger v. Brooks, 213 P. 547, 6 Vivian’s Appeal, 50 A. 797, 74 12. Glos v. Schildbach, 176 N.E. 
89 Okl. 127; Prather v. McClelland,| Conn. 257; Field’s Appeal, 36 Conn.]65, 344 Ill. 23; Norton v. Goodwine, 
13 S.W. 543, 76 Tex. 574; Beeks v.| 277; In re Gordon’s Will, 111 A. 610,| 142 N.E. 171, 310 Ill. 490;-In re Por- 
Odom, 7 S.W. 702, 70 Tex. 183; Earl} 31 Del. 108; Bilby v. Stewart, 153 P.|ter’s Will, 140 N.B. 856,-309 Ill. 220; 
v. Mundy, (Tex.Civ.App.) 227 S.W.] 1173, 55 Okl. 767 [error dism 88 S.Ct.|In re Kohley’s Estate, 65 N.E. 699, 
716; Cook v. Denike, (Tex.Civ.App.) | 264, 2.46 US. 255,) 62) Ud. 7011; | 200 I 189,,8 Prob:Rep.Ann. 390. 

216 S.W. 437. See Bradshaw v. Sea-| Banks’ Estate, 15 Pa.Dist.&Co. 257; [a] Evidence held sufficient to es- 


ton, 128 S.W. 943, 60 Tex.Civ.App. 278 
(holding that a certified copy of a 
document used in the court below 
may be used in the appellate court 


Teal, 
fa] 


Culbertson’s Estate, 


Evidence held sufiicient to: 


13 Pa.Dist.&Co. | tablish will.—iIn re Porter’s Will, 140 


N.E. 856, 309 TN. 220; Kaul iv. ay— 
man, 102 N.. 212, 259 Til. 305) In re 


although it is objected that the paper 
was not filed among the papers of the 
cause as required by statute). 


[a] Original testimony. — A\l- 
though the statute speaks only of a 
certified copy of the record of testi- 
mony in the lower court, yet, if the 
original testimony is offered on appeal 
instead of a certified copy, it may be 
admitted, especially if it is not ob- 
jected to on that ground. Beek v. 
Odom, 7 S.W. 702, 70 Tex. 183. 


98. Prather v. McClelland, 13 S.W. 
543, 76 Tex. 574; Skeeters v. Hodges, 
(Tex.Civ.App.) 270 S.W. 907. 


99. Abbott v. Church, 123 N.E. 306, 
988 111.9429,6 A: LR: 540. 

1. McConnell v. Keir, 92 P. 540, 76 
Kan. 527. 

2. Farley v. Farley, 26 A. 178, 50 
N.J.Eq. 434. 

3. Topham’s Est., 28 Pa.Co. 220. 

4, Hall v. Hall, 155 S.W. 755, 153 
Tyas los 

Necessity or propriety of taking 
further or new testimony in appellate 
court see supra § 1028. 

5. Shepherd v. Yokum, 154 N.E. 
156, 323 Ill. 328. 


(1) Establish mental capacity. In re 
Gordon’s Will, 111 A. 610, 31 Del. 108; 
Maxwell v. Jacob, 158 N.H. 154, 326 
Tll. 462. (2) Require admission of 
will to probate. Shepherd v. Yokum, 
154 N.H. 156, 328 Ill. 328. (3). Sup- 
port finding of testamentary incapac- 
ity. Bilby v: Stewart, 153 P. 1173, 55 
Okl. 767 [error dism 38 S.Ct. 264, 246 
U.S; 255, 62-L, ma. 701). 


[b] Evidence held insufficient to 
prove due execution. Simcox’s Es- 
tate, a1 PaiCo. 1545. 


7. In re Keen’s Estate, 149 A. 7387, 
299 Pa. 430. 


8. Wiedner v. Katt, (Tex.Civ.App.) 
279 S.W. 909. 


9. Wiedner vy. Katt, supra. 


10. Mayer v. Schrenkler, 121 N.E. 
604, 286 Ill. 324; St. Mary’s Home for 
Children & Dispensary for Poor of 
Chicago v. Dodge, 101 N.BE. 46, 257 


Td 528. 
[a]. Requirement not waivable by 
appellee. St. Mary’s Home for Chil- 


dren & Dispensary for Poor of Chi- 
cago v. Dodge, 101 N.E. 46, 257 Ill. 
518. 


11. Mayer v. Schrenkler, 121 N.E. 
604, 286 Ill. 342. 


Kohley’s Hstate, 65 N.E. 699, 200 Ill. 
189, 8 Prob.Rep.Ann. 390. 


13. Appeal of Rawley, 106 A. 120, 
118 Me. 109. 


14 Appeal of Rawley, supra; In 
re Murray, 188 N.W. 381, ‘219 Mich. 
70; Taff v. Hosmer, 14 Mich. 309. 


15. Conn.—Livingston’s Appeal, 26 
A. 470, 63 Conn. 68. 


Ga.—Potts v. House, 6 Ga. 324, 50 
Am.D. 329. 


Me.—Appeal of Rawley, 106 A. 120, 


118 Me. 109; Ware v. Ware, 8 Me. 42. 
Mass.—Buckminster vy. Perry, 4 
Mass. 598. 


Mich.—In re Murray, 188 N.W. 881, 
219 Mich. 70; Taff v. Hosmer, 14 
Mich. 309. 


Neb.—Seebrock v. Fedawa, 46 N.W. 
650, 30 Neb. 424 [aff 50 N.W. 270, 33 
Neb. 418, 29 Am.S.R. 488]. 


N.H.—Boardman v. Woodman, 47 
N.H. 120. : 


16. Gable v. Rauch, 27 S.B.. 555, 
50eSiC, 95; In re Brock, 16 )S: Hessians 1 
S.C. 348. 

[a] Failure of contestant to in- 


troduce evidence.—Under such a stat- 
ute the contestants are ,not entitled to 


1190 [68 C.J.] 
to the issues on which the proponent has the affirm- 
ative by reason of the pleadings does not deprive the 
proponent of the right to open and close.?? 


[§ 1633] ee. Argument and Conduct of Counsel.** 
Statements by counsel which go outside the record 
and give the jury evidence not admitted in the reg- 
ular way, and which is in itself inadmissible, are 
ground for reversal.?® 


[§ 1034] ff. Award of Issues or Jury Trial and 
Framing?® Thereof. According to some cases, in the 
absence of statutory or constitutional provision for 
a trial by jury, the issues of fact are properly tried 
by the court,?! and i¢ is improper to submit them to 
a jury;?2 but there is other authority to the effect 
that where no mode of trial on appeal is prescribed, 
and that is left to depend upon the practice preéxist- 
ing at common law, it is mandatory upon the court to 
grant a jury trial of the issue devisavit vel non.*° 
If the court has been given discretionary power ei- 
ther to hear the appeal itself or else submit the whole 
issue or some specified question of fact to the jury, 
there is no absolute right to a jury trial,?* and the 
court may properly order,?° or refuse to order,”® 
the submission of issues to a jury. Furthermore, al- 
though a jury has been impaneled, the court may 
properly exercise its discretion by discharging the 
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the issues have been framed for the jury?’ or after 
the issues have been framed, evidence introduced, 
and the jury retired, but before a verdict has been 
agreed on.28 Although a statute providing for the 
submission of disputed questions of fact to a jury 
uses the imperative word “shall,” where the court 
sits as a chancellor it has been said that an issue 
should never be awarded if his enlightened con- 
science stands in the way.*® Ordinarily, however, 
there is no discretionary power to deny a trial by 
jury when the pertinent statute provides that when 
an appeal is taken a right to a trial by jury shall 
follow; and while, under a statute providing for 
a jury trial only if it is requested by any person in- 
terested, the court may proceed to try the case with- 
out a jury if there has been no sufficient request for 
a jury trial,*! yet if a timely request is made by the 
proper person, and the other terms of the statute 
are complied with, the jury trial becomes mandatory 
and the court has no discretion in the premises.*? 
An appellate court having statutory power to submit 
issues to the jury on its own motion may in its dis- 
eretion relieve a party of the consequences of his 
failure to make a timely demand for the submission 
of issues as required by rule of court.2? In juris- 
dictions where the verdict of the jury is merely ad- 
visory the ultimate duty of deciding all questions of 


jury and determining the issues itself, either before 


open and close the argument although 
they offer no evidence. Gable v. 
Rauch, 27 S.E: 555, 50 S.C. 95. 


17. In re Murray, 188 N.W. 381, 
219 Mich. 70. 


18. Argument and conduct of 
counsel generally see Trial §§ 246— 
312. 

19. Moody v. Hogan, 
App.) 56 S.W.(2d) 1086. 


20. In trial court see supra §§ 836-— 
864. 

Right to jury trial in actions for 
probate or contest of will generally 
see Juries §§ 69, 103. 


(Tex.Civ. 


21. Moody vy. Found, 69 N.E. 831, 
208 Ill. 78. 
22. Schofield v. Thomas, 83 N.E. 


121, 231 Ill. 114. 


23. Clough v. Clough, 51 P. 513, 10 
Colo.App. 433 [aff 59 P. 736, 27 Colo. 
COE 


24, Cummins v. Cummins, 31 A. 
816, 15 Del. 423; In re Enyart’s Es- 
tate, 230 N.W. 781, 180 Minn. 256; In 
re Hudson’s Estate, 155 N.W. 392, 131 
Minn. 439; Shaw v. Shaw, 133 N.W. 
292, 123)-S:D, 221, Ann.Cas.1914B) 554; 
In re Jones’ Will, 70 N.W. 685, 71 N. 
W. 883, 86 Wis. 427. 


25. Withee v. Rowe, 45 Me. 571; 
McClure v. Kerchner, 229 P. 589, 107 
Okl. 28; Kindt v. Parmenter, 200 P. 
706, 83 Okl. 116; Bilby v. Stewart, 153 
P. 1173, 55 Okl. 767 [error dism 38 S. 
Ct. 264, 246 U.S. 255, 62 L.Ed. 701]; 
Meier v. Kornahrens, 102 S.B. 285, 113 
S.c. 270; Briggs v. Caldwell, 76 S.H. 
616, 93 S.C. 268; In re Jackman’s Will, 
26 Wis. 104. 


26. In re Sharpley’s Will, 120 A. 
586, 32 Del. 154; Cummins v. Cum- 
mins, 31 A. 816, 15 Del. 423; Barker v. 
Spicer, 4 Del. 348; Doherty v. O’Cal- 
laghan, 31 N.H. 726, 157 Mass. 90, 34 
Am.S.R. 258, 17 L.R.A. 188; Fay v. 
Vanderford, 28 N.E. 681, 154 Mass. 
498; Melanefy v. Morrison, 26 N.E. 


6, 152 Mass. 473; Barker v. Comins, 

Mass. 477; In re Enyart’s Estate, 
N.W. 781, 180 Minn. 256; Parker 
. Hamilton, 154 P. 65, 49 Okl. 698. 


27. In re Enyart’s Estate, 230 N. 
W. 781, 180 Minn. 256. 


28. In re Hudson’s Estate, 155 N. 
W. 392, 181 Minn. 439; Shaw v. Shaw, 
133 N.W. 292, 28 S.D. 221, Ann.Cas. 
1914B 554. 


[a] Discretion in withdrawing is- 
sues held not abused although the 
court acted on a motion which al- 
leged insufficient grounds for with- 
drawing the issues from the jury. 
In re Hudson’s Hstate, 155 N.W. 392, 
131 Minn, 439. 


29. In re Mark’s Estate, 148 A. 
297, 298 Pa. 285; In re Snyder’s Es- 
tatemeLosneA a O0e, Pano, ae Oar lnmene 
ete Estate, 112 A. 758, 269 Pa. 
486. 


[a] Pennsylvania rule stated.— 
“Tt is the established law of Penn- 
sylvania that, in cases of the char- 
acter of the one now before us, the 
judge is vested with power to decide 
whether or not he shall submit oral 
evidence to the jury, even though it 
be conflicting. It is his right and 
duty, after weighing the whole evi- 
dence impartially, to refuse to pre- 
sent it to the jury, unless he either 
feels the ends of justice call for a 
verdict against the will, or is so un- 
certain on this point that he could 
conscionably sustain a finding either 
way on one or more of the controlling 
issues involved. If, after so weigh- 
ing the whole body of the evidence, 
the trial judge feels sure that his 
professional and official conscience 
would not permit him to sustain a 
verdict against the validity of the 
will, either because the contestants’ 
proofs lack in probative force or are 
legally inadequate, or because those 
that are reasonably worthy of cre- 
dence raise no material conflict on 
any governing point, or the ‘prima 
facie case’ which they present has 


fact rests oy the court.34 


Although a jury trial is 


been ‘so overcome by opposing proof 
as to leave no _ substantial dispute’ 
- . . it is his bounden duty to in- 
struct the jury peremptorily against 
the contestants.” In re Tetlow’s Es- 


tate, 112 A. 758, 760, 761, 269 Pa. 486. 


30. In re Wood’s Will, 115 A. 231, 
95 Vt. 407. 


Sl. In re Roney’s Estate, 164 A. 
55, 309 Pa. 309; Cozzen’s Will, 61 Pa. 
196; In re Shaw’s Will, 11 Phila. 
(Pa.) 51; In re Rumford’s Will, 66 
S.E. 10, 66 W.Va. 39. See Matter of 
Hoge’s Will, 2 Brewst. (Pa.) 450 
(holding, under a statute requiring 
the court, on request of either party, 
to direct an issue to be tried by a jury 
whenever a dispute on a matter of 
fact arises, no issues need be directed 
if there is no formal demand for 
issues nor an averment that material 
facts are in dispute). 


_ [a] Formal written request for an 
issue Should be made. In re Shaw’s 
Will, 12 Phila. Geaz)e51e 


32. In re Hughes’ Estate, 133 A. 
645, 286 Pa. 466; In re White’s Estate, 
105 A. 549, 262 Pa. 356; Union Trust 
Co. of Lancaster v. People’s Trust 
Co. of Lancaster, 98 A. 1062, 254 Pa. 
385; In re Timmes’ Estate, 85 A. 136, 
237 Pa. 189; McGlothlin vy. Keen, 124 
S.E. 451, 140 Va. 84. ; 


[a] Daughter and heir at law of 
testatrix is an interested person with- 
in the meaning of a statute providing 
for a jury trial if any person inter- 
ested asks it. McGlothlin y. Keen, 
124 S.E. 451, 140 Va. 84. 


[b] 'Time of request.—The request 
for a jury trial may be made at any 
time before the appeal is finally sub- 
mitted for decision. Alexander’s Es- 
tate, 32 Pittsb.Leg.J.N.S. (Pa.) 127. 


33. Meier v. Kornahrens, 102 S.E. 
285, 113 S.C. 270. 


34. Mueller v. Pew, 106 N.W. 840, 
127 Wis. 288. 
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provided for as to questions of fact, the appellate 
court may refuse a jury trial until the appeal is 
heard, for it may appear on hearing that only ques- 
tions of law are involved.®® In the absence of stat- 
ute or rule of court requiring it, appellant need not 
file any specific document entitled “Issues of Fact” 
framing the issues of fact which he wishes to have 
tried by a jury in the appellate court.?4 


Issues or questions to be submitted. A discretion- 
ary power to direct an issue to a jury for the infor- 
mation of the court will not be exercised if the court 
itself has no difficulty in reaching a satisfactory 
conclusion from the evidence.** The court should 
never submit an issue as to which there is no evi- 
denece,?* or which has been conceded or withdrawn 
by the parties;*® nor need immaterial issues be sub- 
mitted.*° Under a statute providing for the diree- 
tion of an issue whenever a dispute arises as to a 
matter of fact, an issue will not be granted as to a 
material fact which the evidence does not show to 
be in substantial dispute,*+ and there is no dispute 
which requires the direction of an issue if there is 
not such a substantial conflict in the evidence as to 
support a verdict for either side,*? or if the court, 
after a consideration of all the pertinent evidence, 
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concludes that any verdict the jury might render 
in favor of the party requesting the issue would have 
to be set aside as against the manifest weight of the 
evidence;** but if the evidence is of such weight as 
te support a verdict for either side the court should 
grant an issue on proper request.** Even a statute 
which is not qualitied by the word “dispute” and pro- 
vides broadly for a jury trial of the material ques- 
tions of fact arising, does not require a jury trial 
where there is no real conflict in the evidence and 
the only question is as to the conclusions to be drawn 
from the undisputed facts;#° but, under such a stat- 
ute, if the disposition which should be made of the 
questions of fact presented by the evidence is not 
free from doubt, and the result reached by the low- 
er court is not satisfactory, the appellate court 
should submit the questions to a jury.*® Additional 
issues other than those raised by appellant’s excep- 
tions may be submitted to a jury, if the statute pro- 
vides that issue may be joined on any question of 
fact to be decided and a trial had by jury.*? The 
whole or main question of whether or not the instru- 
ment presented is the last will and testament of de- 
eedent should not be submitted to the jury if the 
statute provides for the direction of an issue only 


35. Mordecai v. Canty, 68 S.E. [b] Disbelief of petitioner’s wit-| 259 Pa. 526; In re Herr’s Estate, 96 
1049, 86 S.C. 470. nesses.—The court may conclude phase are ait ee es re haha Es- 
, +s no substantial dispute is presente y | tate, ° ; ands arrison’s 

36. Afong’s Estate, 26 Hawaii 147. the petitioner because the testimony | Appeal, 100 Pa. 458; In re Rafferty’s 
37. In re Sharpley’s Will, 120 A.|of his witnesses is not worthy of be-| Estate, 71 Pa.Super. 369; In re 
586, 32 Del. 154; In re Gordon’s Will, | lief. Peterson’s Estate, 18 Pa.Dist.& | Moershfelder’s Estate, 67 Pa.Super. 
111 A. 610, 31 Del. 108; Cummins v.]|Co. 429. oe Rue tela le eee es 
i pesoat : oone’s Es 5 -Dist.&Co. 263; 
eee em PLAS Dele 426 [ce] Bvidence of petitioner over-| Wilson’s Rsiate 8 Pa.Dist.&Co. 345: 


38. Lane vy. Hill, 44 A. 393, 68 N. 


H. 275, 73 Am.S.R. 591; Baxter’s Ap-| substantial 


whelmed.—There may be a lack of a 
dispute which requires 


Clark’s Bst., 22 Pa.Dist. 673; Wood’s 
Estate. 20 Pa.Dist. 331 _Jacksonts 


peal, 1 Brewst. (Pa.) 451. 


[a] Substantial evidence for the 
jury’s consideration justifies the sub- 
mission of the question of undue in- 
fluence. Rivard v. Rivard, 66 N.W. 
681, 109 Mich. 98, 63 Am.S.R. 566. 


[b] Whether prima facie case has 
been made out is for court to deter- 
mine. Henning vy. Stevenson, 80 S.W. 
1135, 118 Ky. 318, 26 Ky.L. 159. 


39. In re Narber’s Estate, 234 N. 
W. 185, 211 Iowa 713. 


40. Newell v. Homer, 120 Mass. 
277; Matter of Baxter’s Appeal, 1 
Brewst. (Pa.) 451; Henson v. Wolfe, 
ZO Seta 293; 2 LoOn S.C. Zio. 


41. In re Roney’s Estate, 164 A. 
55, 309 Pa. 309; In re Carmello’s Es- 
tate, 137 A. 734, 289 Pa. 554; In re 
Goss’ Hstate, 118 A. 26, 274 Pa. 278; 
In re Tetlow’s Estate, 112 A. 758, 269 
Pa. 486; In re Fleming’s Estate, 109 
A. 265, 265 Pa. 399; In re Morris’ Es- 
tate, 104 A. 868, 262 Pa. 114; Harri- 
son’s Appeal, 100 Pa. 458; Cozzen’s 
Will, 61 Pa. 196; In re Heyburn’s Es- 
tate, 85 Pa.Super. 230; In re Raffer- 
ty’s Estate, 71 Pa.Super. 369; In re 
Moershfelder’s Estate, 67 Pa.Super. 
615; In re Buck’s Estate, 56 Pa.Su- 
per. 373; Comly’s Estate, 8 Pa.Dist.& 
Co. 421; Belts’ Estate, 5 Pa.Dist.&Co. 
114; Hichert’s Estate, 9 Pa.Co. 479; 
Newlin’s Estate, 7 Pa.Co. 648; Haz- 
zard’s Estate, 7 Pa.Co. 56; Yorke’s 
Estate, 6 Pa.Dist. 321; in re Will of 
Hardy, 12 Phila. (Pa.) 22. 


[a] Dispute in allegations and de- 
nials of pleadings is’ insufficient; 
there must be a dispute in the evi- 
dence in order to have an issue of 
fact which must be submitted to the 
jury. In re Hile’s Estate, 166 A. 575, 
310 Pa. 541; Harrison’s Appeal, 100 
Bn 458; Belt’s Hstate, 5 Pa.Dist.&Co. 

14. 


the submission of an issue simply by 
reason of the fact that the evidence 
offered by the other party completely 
overcomes or overwhelms the evi- 
dence offered by the petitioner or per- 
son requesting the issue. In re Hile’s 
HWstate, 166 A. 575, 310 Pa. 541; Guar- 
antee Trust & Safe Deposit Co. of 
Shamokin vy, Heidenreich, 138 A. 764, 
290 Pa. 249; Devereux’ Estate, 18 Pa. 
Dist.&Co. 289. , 


42. In re Minnig’s Estate, 150 A. 
626, 300 Pa. 435; Guarantee Trust & 
Safe Deposit Co. of Shamokin y. Hei- 
denreich, 1388 A. 764, 290 Pa. 249. 


[a] Mere existence of confidential 
relation (1) does not entitle the con- 
testant to have the issue of undue in- 
fluence submitted to the jury where 
testamentary capacity is clearly es- 
tablished so that a presumption of 
undue influence does not arise from 
the mere fact of confidential relation. 
In re Miller’s Estate, 108 A. 616, 265 
Pa. 315; Logan’s Estate, 28 Pa.Dist. 
(2) If, however, there is suffi- 
cient evidence of impairment of mind, 
which, if believed, would cast on the 
beneficiaries standing in the confiden- 
tial relation the burden of refuting 
the presumption of undue influence, 
the issue should be Submitted tg the 
jury. Uhler’s Estate, 29 Pa.Dist. 736. 


43. In re Hile’s Estate, 166 A. 575, 
310 Pa. 541; In re Minnig’s Estate, 
150 A. 626, 300 Pa. 485; In re Wolfe’s 
Hstate, 130 A. 501, 284 Pa. 169; In re 
Fleming’s HMstate, 124 A. 419, 280 Pa. 
252; In re Snyder’s Estate, 123 A. 663, 
279 Pa. 63; In re Buechley’s Hstate, 
2 ADS ec S aera ais) lr ihe Wale 
dron’s Estate, 119 A. 129, 275 Pa. 258; 
In re Tetlow’s Hstate, 112 A. 758, 269 
Pa. 486; In re Fleming’s Estate, 109 
A. 265, 265 Pa. 399; In re White’s 
Hstate, 105 A. 549, 262 Pa. 356; In 
re McWilliams’ Estate, 103 A. 365, 


Est., 15 Pa.Dist. 204; Finigan’s Es- 
tate, 13 Pa.Dist. 681; Coleman’s Es- 
tate, 6 Pa.Dist. 777; In re Hasson’s 
Estate, 6 Pa.Dist. 764; Maxwell’s Es- 
tate, 6 Pa.Dist. 75, 19 Pa.Co. 219; Len- 
ning’s Hstate, 4 Pa.Dist. 94; Gatley’s 
Estate, 4 Pa.Dist. 52, 16 Pa.Co. 69; 
Matter of Hoge’s Will, 2 Brewst. 
(Pa.) 450. 


44. In re Hughes’ Hstate, 133 A. 
645, 286 Pa. 466; In re Tetlow’s Es- 
tate, 112. A; 758, 269. Pas 486) Inire 
Timmes’ Estate, 85 A. 136, 237 Pa. 
189; Criscillo’s Estate, 13 Pa.Dist.& 
Co. 314; Cassidy’s Estate, 21 Pa.Dist. 
803; Hubbard’s Est., 21 Pa.Dist. 46; 
Metz’s Estate, 20 Pa.Dist. 629; Wal- 
lews; Hist., 20) Pa Dist. (31 Bilger. 
HEst., 14 Pa.Dist. 84; MclIlroy’s Bst., 


10 Pa.Dist. 78; Gearhart’s Est., 39 
Pa.Co. 701; Hennessy’s Will, 27 Pa. 
Co. 127; Weaver’s Hst., 9 Pa.Co. 616: 


Stewart’s Est., 7 Pa.Co. 318; 
Hst.,14 Paco. 639 
PhilacwGPa:\unsoer 


Stier’s 
In re Burdon, 14 
i Dyre’s Estate, 12 
Phila. (Pa.) 156; Im re Colgate, 12 
Phila. (Pa.) 48; Alexander’s Estate, 
32) Pittsh,wes JEN. (ea. lot See 
In re Minnig’s Hstate, 150 A. 626, 300 
Pa. 4385 (recognizing rule). 


45. Matter of Hunt, 18 N.E. 106, 
110 N.Y. 278. 


46. Inre Richardson’s Will, 122 N. 
Y.S. 83, 137 App.Div. 103; Matter of 
Warnock’s Will, 92 N.Y.S. 643, 103 
App.Div. 61; Matter of Shannon's 
Will, 87 N.Y.S. 656, 93 App.Div. 373; 
Matter of Tompkins’ Will, 74 N.Y.S. 
1002, 69 App.Div. 474; Matter of 
Drake’s Will, 60 N.Y.S. 1020, 45 App. 
Div. 206; Matter of Van Houten’s 
Will, 42) N.Y:S; 919,011 App: Divi 208% 


Direction of jury trial on reversal 
on question of fact see infra § 1043. 


47. Johnson vy. Johnson, 158 S.E. 
264, 160 S.C. 158. 
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as to any fact material to the cause which is disput- 
ed, for in such a case the issue framed should re- 
quire the determination of some particular ques- 
tion of fact, the existence or nonexistence of which 
is material on the legal question of whether the dis- 
puted paper is the last will and testament of dece- 
dent.*8 Upon appeal from an order admitting a 
will to probate the appellate court need not submit 
to the jury issues other than those as to testamen- 
tary capacity, fraud or undue influence, and execu- 
tion animo testandi, where the paper has been exe- 
cuted as required by statute and remains unrevok- 
edie? 


Manner of awarding or framing issues. The ques- 


tion of who shall be plaintiff or defendant in an is-’ 


sue devisavit vel non awarded to another court is 
entirely discretionary with the intermediate appel- 
late court which awards the issue,®® and, where the 
execution of the alleged will is admitted, and the re- 
quest is for an issue to try the questions of undue 
influence and testamentary capacity pure and sim- 
ple, the precept awarding the issues should make the 
party alleging incapacity and undue influence plain- 
tiff.54 It is improper for the court in framing is- 
sues and certifying them to another court for trial 
to repeat the same issue in different phraseology in 
‘such a manner as to confuse and embarrass the trial 
judge in his effort to present the subject clearly and 
concisely to the jury;>2 but where a will and codicil 
are questioned on the same grounds, and an issue is 
awarded, separate issues should be framed to try 
the validity of the will and codicil, instead of cou- 
pling them into a single one which does not admit of 
division;°? and a precept awarding an issue which 
refers only to the will may, on petition, be amended 
to specify a separate issue as to the will and each 
codicil.>4 


[§ 1035] (c) Verdict and Findings.®> In some 
jurisdictions where the granting of a jury trial is 
discretionary with the court, and the proceedings 
are regarded as being equitable in nature, the ver- 
dict of the jury is only advisory to the judge, who 
submitted the issues, and he may adopt or reject 
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their conclusions as he sees fit;>® and if the ver- 
dict is unsatisfactory and clearly against the weight 
of the evidence, it is the duty of the court to disre- 
gard it or set it aside;>? but in other jurisdictions 
the verdict of the jury is regarded as conclusive 
rather than advisory,®* especially where there is a 
mandatory statutory requirement for a jury trial.®° 
Under a statute providing that if special findings of 
fact are inconsistent with the general verdict the 
former shall control the latter, if the jury returns a 
general verdict that the will is invalid but a special 
finding that the will is invalid only in part the appel- 
late court will give effect to the special finding.®° 


Findings. Where by statute the judge is requir- 
ed to give in writing the findings of fact and con- 
clusions of law upon which judgment is rendered, 
the making of findings is necessary to the entry of a 
valid judgment if there has been no waiver thereof,** 
although the advisory verdict of a jury has been 
taken.°? 


Sufficiency of verdict. Where specific questions 
as to signature, sanity, and attestation are submit- 
ted to the jury, a verdict simply to the effect that the 
instrument is not the last will and testament of de- 
cedent fails to find the issues presented and is void.®? 


[§ 1036] (d) Instructions.°* The court need in- 
struct the jury only with regard to questions which 
have been submitted to it for determination.®*®. Thus, 
where the only question submitted to the jury'is that 
of testamentary capacity the court need instruct the 
jury only on that question and instructions with re- 
gard to other matters are properly refused.®® 


[§ 1037] (e) New Trial.67 If there is no evi- 
dence on which the jury could have reasonably 
reached their conclusion, the court may properly 
exercise its discretionary power to set the verdict 
aside and grant a new trial.*® A new trial cannot 
be required for errors which are nonprejudicial ;*® 
and a question which could have been raised at the 
trial is not the subject of an exception when present- 
ed at the hearing on a motion for a new trial.7° Aft- 
er the verdict of a jury on an appeal to the supreme 


48. Lane v. Hill, 44 A. 393, 68 N.H. 
275, 78 Am.S.R. 591. See Withee v. 
Rowe, 45 Me. 571 (holding that the 
broad question of whether or not the 
instrument propounded is the last 
will and testament of deceased is not 
a question for the jury as it involves 
matters of law as well as of fact). 


49. Barker v. Comins, 110 Mass. 
477. 
50. In re Crevey’s Appeal, 19 A. 


137, 132 Pa. 297. See Yardley v. Cuth- 
bertson, 1 A. 765, 108 Pa. 395, 56 Am. 
R. 218 (where the court said that in 
Pennsylvania it was the long-estab- 
lished practice, although perhaps it 
would not otherwise be upheld, to 
‘make the proponent plaintiff in the 
issue). 


51. Stier’s Est., 4 Pa.Co. 639. 


52. Keebler v. Shute, 38 A. 586, 
183 Pa. 283. 


53. Hoxworth v. Miller, 7 Pa. 458. 
54, Carter’s Estate, 13 Pa.Co. 401. 
55. Generally see supra §§ 941-946. 


56. McClure v. Kerchner, 229 P. 
‘589, 107 Okl. 28; Kindt v. Parmenter, 


ZOO. 8 106) eS 3Okl s116seebarker! wv. 
Hamilton, 154 P. 65, 49 Okl. 693; Bil- 
by v. Stewart, 153 P. 1173, 55 Okl. 
767 [error dism 38 S.Ct. 264, 246 U.S. 
255, 62 L.Ed. 701]; Keller v. Lawson, 
104 A. -678, 261 Pa. 489; In re Oke- 
son’s Estate, 217 N.W. 676, 52 S.D. 
387; In re Lansing’s Estate, 216 N.W. 
858, 51 S.D. 615; State v. Nieuwen- 
huis, 207 N.W. 77, 49 S.D. 181; In re 
Hackett’s Estate, 145 N.W. 437, 33 S. 
D. 208; Mueller v. Pew, 106 N.W. 840, 
127 Wis. 288. 


57. Keller v. Lawson, 104 A. 678, 
261 Pa. 489; Brehony v. Brehony, 8 
Pa.Dist.&Co. 601; In re Hackett’s Hs- 
tate; 145 N.W. 4387, 33 S.D. 208; In re 
Jackman’s Will, 26 Wis. 104. 


68. Clough v. Clough, 51 P. 513, 10 
Colo.App. 433 [aff 59 P. 736, 27: Colo. 
97]; Lambert v. Cheney, 108 N.E. 
1078, 221 Mass. 378; Crocker v. Crock- 
er, 73 N.E. 1068, 188 Mass, 16. 


59. In re Wood’s Will, 115 A. 231, 
95 Vt. 407. 


60. Hyatt v. Wroten, 43 S.W.(2d) 
726, 184 Ark. 847. 


61. In re Okeson’s Estate, 217 N.W. 


676, 52 S.D. 387; In re Lansing’s Es- 
tate, 216 N.W. 353, 51 S.D. 615; State 
Re ee eas: 207 N.W. 77, 49 S.D. 


62. In re Lansing’s DHstate, 216 N. 
W. 353, 51 S.D. 615. : 


63. Withee vy. Rowe, 45 Me. 571. 
Ae Generally sée supra §§ 930- 


65. In re Lyell’s Estate, 219 N.W. 
189, 116 Neb. 827. 


66. In re Lyell’s Estate, supra. 


67. In probate proceedings gener- 
ally see supra §§ 949-951. 


68. Maroncelli v. Starkweather, 
133 A. 209, 104 Conn. 419. 


69. -: Whallen’s Ex’rs v. Moore, 58 
S.W.(2d) 601, 248 Ky. 348; Becker vy. 
Becker, 130 N.E. 843, 238 Mass. 362. 


70. McLehose v. Reid, 128 N.E. 780, 
236 Mass. 487. 


[a] Illustration. — A contestant 
who at the trial fails to object to the 
proponent’s failure to call the attest- 
ing witnesses cannot, on motion for a 
new trial, ask the judge to rule that 
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court of probate, according to the long-established 
practice in some states, a motion for a new trial 
may properly be addressed to the law court, with- 
out any decree being made by the supreme court of 
probate.7+ ® 


[§ 1038] (f) Change in Place of Trial. Where 
issues are framed for the jury under statutory au- 
thority, and aecording to the practice of the juris- 
diction when such issues are framed all the incidents 
of a jury trial at law follow, the appellate court may 
transfer the case to another county for trial under 
a statute authorizing the court in any eivil action 
to transfer the case to another county for trial for 
cause.*? 


[§ 1039] (4) Presumptions.7* As a general rule 
error entitling appellant to a reversal must be af- 
firmatively shown, for the appellate court, on appeal 
in probate proceedings, will make all reasonable pre- 
sumptions or assumptions in favor of the legality 
and correctness of the action of the lower court from 
which the appeal is taken.7* A ruling of the lower 
court which is not based on any specific ground will 
not be reversed if it can be supported on any 
ground.7® Recitals of jurisdictional facts in the 


as a matter of law it was necessary ,79 Okl. 248. 


to call all attesting witnesses, they 
being accessible. MclLehose vy. Reid, 
128 N.E. 780, 236 Mass. 487. 
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Woodward’s Will, 2 Chest.Co. 561 
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judgment of the lower court must be taken as true 
unless it affirmatively appears of record that the re- 
citals are untrue;‘® but if a compliance with the 
statutory requirements, which must be met to con- 
fer jurisdiction on an intermediate appellate court, 
is not shown, jurisdiction in that court will not be 
presumed.** On appeal from an order admitting a 
will to probate the appellate court will assume that 
execution of the will and competency of the testa- 
tor were sufficiently proven where appellant’s bill 
of exceptions does not show the facts to be other- 
wise and does not purport to contain all the evi- 
dence.7® 


[§ 1040] (5) Harmless or Prejudicial Error.7® 
While error of a prejudicial nature will result in a 
reversal,®° the appellate court, particularly where 
there is a statute providing that a cause shall not be 
reversed for errors not probably resulting in miscar- 
riage of justice or constituting a substantial viola- 
tion of constitutional or statutory rights,81 will dis- 
regard errors which do not affect the substantial 
rights of the complaining party,’? and will not 
disturb the judgment of the court below on account 
of errors which are harmless, or nonprejudicial,, 
to appellant,$? no matter how plain and palpa- 


ter’s Estate, 184 N.W. 529, 215 Mich. 
572; Hurton v. Hurton, 71 N.W. 1078, 
113 Mich. 634. 


Fee See peat. F N.Y.—In re Barney’s Will, 174 N. 
i —Maca i = 
71. Appeal of Thompson, 106 A. oro sere aie ee v. Alimu Y.S. 242, 185 App.Div. 782; Matter of 
526, 118 Me. 114. Darragh, 52 Hun 59t,; 5 N.Y.S. 58 [rev 
72. Backus v. Cheney, 12 A. 636, ose, SH ah: Kornahrens, 102 S.E.|3 N.Y.S. 283, 1 Conn.Surr. 170]. 


80 Me. 17 
73. Presumptions: 

Generally see Appeal and Error §§ 
2662-2752. 

On review of actions relating to wills 
or probate see infra § 1062. 

That lower court applied correct prin- 
ciples on motion to frame issues see 


Tex.—Dannenbauer v. 
(Civ.App.) 
White v. Holmes, 


Estate, 
Tex.Civ.App. 349. 


65, 102 Vt. 443. 


Vt.—In re Waterman’s Will, 150 A. 


Va.—Jesse v. Parker’s Adm’rs, 6 


Tex. —M M. “ é 
“ Messerer's joo ae Sos v. agee, (Civ.App.) 
62 S.W.(2 
xy ; 81. Kinat v. Parmenter, 200 P. 706,. 
129 S.W. 874, 61 83 Okl. 116. 
€2. Green v. Moore, 268 S.W. 337,, 
206 Ky. 724; Richards v. Huff, 231 P. 


76, 104 Okl. 221. 
83. Ala.—McLendon v. Stough, 118- 


supra § 1023. 


74. Ala. ,» 96 So. 
616, 209 Ala. 528; Shields v. Alston, 
4 Ala. 248; McGrews v. McGrews, 1 
Stew.&P. 30. 


Ark.—Howell v. Miller, 292 S.W. 


1005, 178 Ark. 527. 

Cal.—In re Ballesio’s Estate, 256 P. 
1101, 201 Cal. 357; In re Mickley’s 
Estate, 2 Pi (2d) 193, 115 Cal.App. 736. 


Colo.—Bigler v. Bigler, 260 P. 1081, 
82 Colo. 463. 

Tll.— Glos v. Schildbach, 176 N.E. 
65, 344 Ill. 23. 

Ind.—Herring v. Watson, 105 N.E. 
900, 182 Ind. 374; Veasey v. Day, 94 
N.E. 481, 175 Ind. 406; Whittenberger 
v. Bower, 63 N.E. 307, 158 Ind. 673. 

Kan.—Gordon v. Gordon, 142 P. 242, 
92 Kan. 730. 

Md.—wWilson v. Martin’s Estate, 108 
97, nkod, Nida 195, 


Mass.—McMann vy. Murphy, 156 N. 
B. 680, 259 Mass. 397; Johnson v. Har- 
ris, 154 N.E. 755, 258 Mass. 201. 

Minn.—In re Shell’s Estate, 206 N. 
W. 457, 165 Minn. 349. 

Nev—In re Sticknoth’s Estate, 7 
Nev. 223. 

N.Y.—Rollwagen v. Rollwagen, 3 
Hun 121, 5 Thomps.&C. 402 [aff 63 N. 
Y. 504]. 

N.D.—Erickson v. Backman, 191 N 
Ww. 343, 49 N.D. 277; Riedlinger v. 
Feil, 187 N.W. 963, 48 N.D. 908. 


Okl.—Hunter v. Battiest, 192 P. 575, 


Gratt. (47 Va.) 57, 52 Am.D. 102. 


Wash.—In re Miller’s Estate, 273 
P. 958, 150 Wash. 522. 

Wyo.—Wood v. Wood, 164 P. 844, 
25,Wyo. 26. 

75. Edwards v. Cockburn, 153 N. 
E. 796, 257 Mass. 153. 


76. Howell v. Miller, 292 S.W. 1005, 
173 Ark. 527. 


77. In re Voigt’s Estate, (Tex.Civ. 
App.) 46 S.W.(2d) 467. 


78. Wood v. Wood, 164 P. 844, 25 
Wyo. 26. 
79. Generally see Appeal and Er- 


ror §§ 2878-3055. 


In actions relating to wills or pro- 
bate see infra § 1063. 


80. Cal.—In re Ross’ Estate, 178 
P. 510, 179-Cal. 629; In re’. Martin’s 
Hstate, 15d) Py 188, 170 Cal657. 


Conn.—Brennan v. Cassidy, 122 A. 
96, 99 Conn, 422. ’ 


Ga.—Grassham y. Wardlaw, 161 S. 
E. 838, 174 Ga. 36; Slade v. Slade, 118 
S.E. 645, 155 Ga. 851. 


Idaho.—Schwarz v. Taeger, 258 P. 
1082, 44 Idaho 625. 

Iowa.—In re Cooper’s Estate, 194 N. 
W. 218, 196 Iowa 116. 

Ky.—Wigginton’s Ex’r v. Wiggin- 
ton, 239 S.W. 455, 194 Ky. 385. 


Me.—Appeal of Rawley, 106 A. 120, 
118 Me. 109. 


Mich.—iIn re Allen’s Estate, 203 N. 
W. 479, 230 Mich. 584; Gutt v. Wal- 


So. 647, 218 Ala. 445; Massey v. Reyn- 
olds, 104 So. 494, 213 Ala. 178; Mar- 
tindale v. Bridgforth, 98 So. 800, 210: 


Ala. 565; Miller v. Whittington, 80: 
So. 499, 202 Ala. 400. 
Ark.—Smith v. Boswell, 124 S.W.. 


264, 93 Ark. 66. 


Cal.—In re Reynolds’ Estate, 20 P.. 
(2d) 323; In re Butts’ Estate, 256 P. 
200, 201 Cal. 185; In re. Wempe’s Es- 
tate, 197.,.P. 949,185) Cale 5572) Inv re 
Lenci’s Estate, 288 P. 841, 106 Cals 
App. 171. 


Colo.—Lehman yv. Lindenmeyer, 109: 
RP. 956, 48 Colo. 305:)° Blackman vo 
Edsall, 68 P. 790, 17 Colo.App. 429. 


Conn.—Devereux v. 
Ax 173, 99, Conn, £58): 
78 A. 319, 83 Gonn. 719. 


D.C.—Nelson v. Dohoney, 58 App. 
D.C. 338, 30 F.(2d) 748. 


Ga.—yYeates v. Yeates, 132 S.E. 768, 
162 Ga. 153; Varnedoe v. Cousins, 96: 
S.E. 326, 148 Ga. 229. 


Idaho.—In re Brown’s Estate, 15 P.. 
(2d) 604, 52 Idaho 286. 


Ill.— Holler v. Holler, 131 N.E. 663, 
298 Ill. 418; Piper v. Andricks, 71 
N.E. 18, 209 Ill. 564; Nicewander v.. 
Nicewander, 37 N.E. 698, 151 Ill. 156; 
Robinson v. Brewster, 30 N.E. 683, 140: 
Ill. 649, 33 Am.S.R. 265. 

Ind.—Yetter v. Yetter, 110 N.E. 195,, 
185 Ind. 206; Reed v. Bishop, 97 N.E. 
1023, 51 Ind.App. 187. 


Iowa.—In re Wood’s Bstate, 287 N. 
W. 2387, 218 Iowa 254; In re Richard- 
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ble.8* Within this rule errors are harmless and not 
ground for reversal where the result reached in the 
lower court must necessarily have been the same even 
though the errors had not been committed;*® .and 
error with respect to one issue is harmless and not 
ground for reversal where the decision against ap- 
pellant is amply sustained by the result on another 
issue as to which there has been no error;®® but if 
the verdict of the jury on the other issue is contrary 
to the court’s instruction the rule is otherwise.*7 A 
verdict against the proponent finding both undue in- 
fluence and lack of testamentary capacity will not 
be reversed because of insufficiency of the evidence 
to sustain one of the findings where the other finding 
is abundantly sustained by the evidence.’® If no 
constitutional or statutory right of appellant has 
been denied or violated, irregularities in procedure 
or practice will not cause a reversal if it is not af- 
firmatively shown that prejudice resulted or likely 
resulted;*® and, according to some cases, the one 
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seeking to reverse the judgment of the probate court 
must in all instances show that the alleged error was 
of such a nature as was calculated to injure him;?° 
but under others the judgment will be reversed if it 
does not clearly appear from the record that the er- 
ror was harmless.®! To disregard the opposition of 
a contestant in a proceeding for the probate of a will 
is prejudicial error despite the fact that the contest- 
ant at any time within a year has the right to bring a 
statutory action to contest the probated will.°? 
There is authority to the effect that where the ver- 
dict of the jury is simply advisory to the lower court 
there will be no reversal on account of errors with 
respect to evidence,®* instructions,®* or the conduct 
of the trial;®> but it has been held that, although the 
verdict of a jury in a probate appeal is advisory 
only, rulings of the presiding judge on evidence and 
the right to open and close may be prejudicial and 
ground for reversal where the final court of: appeal 
does not have the evidence before it and cannot say 


son’s Will, 180 N.W. 639, 190 Iowa 
~586; In re /Winslow’s Will, 122 N.W. 
971 [rev on other grounds 124 N.W. 
895, 146 Iowa 67, Ann.Cas.1912B 663]; 
Sim v. Russell, 57 N.W. 601, 90 Iowa 


656; In re Brown’s Will, 120 N.W. 
667, 143 Iowa 649. 
Ky.—Holden v. Bennett, 49 S.W. 


(2d) 568, 243 Ky. 667; Irvine v. Green- 
way, 295 S.W. 445, 220 Ky. 388; Jack- 
son’s Adm’r v. Semonis, 292 S.W. 330, 
218 Ky. 743; Woodford v. Buckner, 
GS e Sua LO Ligun cont Key dee O25) ide sey. 
241; Hoerth y. Zable, 17 S.W. 360, 92 
ayaa Oo pemloiencyalas 4:00 ECOLOOLeME Ve 
Green, 83 S.W. 138, 26 Ky.L. 1073; 
Cox v. Fields, 61 S.W. 261, 22 Ky.L. 
1701. 


Md.—Schmidt v. Johnston, 140 A. 
87, 154 Md. 125; Mitchell v. Slye, 111 
A. 814, 137 Md. 89. 


Mass.—Sullivan v. Brabazon, 162 N. 
EB. 312, 264 Mass. 276; Bonnemort v. 
Gill, 43 N.E. 299, 165 Mass. 493. 


Mich.—In re Mette’s Estate, 244 N. 
W. 456, 260 Mich. 225; In re Watson’s 
Estate, 226 N.W. 650, 247 Mich. 667; 
In re Moxon’s Estate, 207 N.W. 924, 
234 Mich. 170; In re Mann’s Estate, 
189 N.W. 991, 219 Mich. 695; Cheever 
v. North, 64 N.W. 455, 106 Mich. 390, 
58 Am.S.R. 499, 37 L.R.A. 561; Fraser 
v. Jennison, 3 N.W. 882, 42 Mich. 206. 


Minn.—In re Wagegner’s Estate, 214 
N.W. 892, 172 Minn. 217; In re Brew- 
ster’s Estate, 184 N.W. 564, 150 Minn. 
86. 

Mo.—Southworth v. Southworth, 73 
S.W. 129, 173 Mo. 59. 

Mont.—Murphy v. Nett, 130 P. 451, 
47 Mont. 38. 

Neb.—In re Noren’s Estate, 230 N. 
WwW. 495, 119 Neb. 653. 

N.J.—In re Bottier’s Estate, 150 A. 
786, 106 N.J.Eq. 226; In re Harrison, 
105 A. 238, 89 N.J.Eq. 539. 

N.Y.—In re Bernsee’s Will, 36 N.E. 
$14, 141 N.Y. 389; In re Ross, 87 N.Y. 
514; Matter of Brower’s Will, 98 N. 
Wass 433) 112 App, Div. 37.0; In re: Hes= 
dra’s Will, 2 N.Y.S. 82, 49 Hun 609 
[aff 23, N.H. 555, 119 N.Y. 615, 2 Silv. 
A. 488]. 

N.C.—In re Brockwell’s Will, 
Sin S52) 9 IN.Cx 40. 

N.D.—Prescott v. Merrick, 179 N. 
Ww. 693, 46 N.D. 67. 

Ohio.—Baillie v. Heimsath, 151 N.E. 
788, 20 Ohio App. 216. 
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Pa.—MeNitt v. Gilliland, 92 A. 508, 
246 Pa. 378; Guarantee Trust & Safe 
Deposit Co. v. Waller, 88 A. 13, 240 
Pa. 575; Dotts v. Fetzer, 9 Pa. 88. 


R.I.—Hopkins v. Wheeler, 45 A. 551, 
21 R.I. 533, 79 Am.S.R. 819. 


Tex.—Moore v. Stark, 17 S.W.(2d) 
1037, 21 S.W.(2d) 296, 118 Tex. 565; 
Harl v. Mundy, (Civ.App.) 227 S.W. 
716; Glover v. Coit, 81 S.W. 136, 36 
Tex.Civ.App. 104. 

Vt.—In re Everett’s Will, 166 A. 
827, 105 Vt. 291; In re Chisholm’s 
Ville plOSmAs TSO Sm8S) Vitere Donen mere 
Clogston’s Hstate, 106 A. 594, 93 Vt. 
46. 


vVa.—Adams v. Ristine, 122 S.B. 126, 
138 Va. 273; 31. A.L:R.. 1413; McComb 
v. Farrow, 104 S.E. 812, 128 Va. 455; 
Wilkes’ Adm’r v. Wilkes, 80 S.E. 745, 
115 Va. 886. 


Wis.—In re Weidman’s Will, 207 N. 
W. 950, 189 Wis. 318; Hawkinson v. 
Oatway, 126 N.W. 6838, 148 Wis. 136, 
139) Aina. Su LOS: 


Wyo.—In re Conroy’s Estate, 
P. 96, 29 Wyo. 62. 


84 Raub v. Carpenter, 17 App.D. 
C50 br fates23S Ct 12,0187 2S.) £09; 
47 L.Ed. 119]. 


85. Ala.—Martindale  v. 
forth, 98 So. 800, 210 Ala. 565. 


Cal.—In re Hess’ Estate, 192 P. 35, 
183 Cal. 589; In re Strachan’s Estate, 
135 PB. 296, 166 Cal. 162. 


Colo.—Arnold vy. Farnham’s Estate, 
225 P. 855, 75, Colo, 382: 


Ga.—Purser v. McNair, 112 S.E. 648, 
153 Ga. 405. 


Ind.—yYetter v. Yetter, 110 N.E. 195, 
185 Ind. 206. 


Iowa.—Blakely v. Cabelka, 221 N. 
W. 451, 207 Iowa 959; In re Richard- 
son’s Will, 202 N.W. 114, 199 Iowa 
1320; Sexton v. McCormick, 191 N. 
W. 358. 


Mich.—In re Reedy’s Estate, 213 
N.W. 64, 237 Mich. 691; In re Hill- 
ee Estate, 185 N.W. 684, 217 Mich. 
142. 


Minn.—In re Christenson’s Estate, 
50 Niwe 21:38,. 128 Minny 7, R.A. 
1916C 1214, Ann.Cas.1916D 1101. 


N.Y.—Loder v. Whelpley, 18 N.E. 
874," 1d INO. 289, 6 UN Civ Proc} 
89; Brick v. Brick, 66 N.Y. 144 [aff 
3 Hun 617]; In re Donnelly’s Hstate, 
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Bridg- 


266 N.Y.S. 506, 148 Misc. 5. 


N.C.—In re Craven’s Will, 86 S.E. 
587, 169 N.C. 561. 


S.C.—In re King’s Will, 
850, 132 S.C. 68. 


Tex.—Morris v. Morris, (Civ.App.) 
268 S.W. 187 [rev on other grounds 
(Commn.App.) 279 S.W. 806]. 


Va.—Adams v. Ristine, 122 S.E. 126, 
138) Va. 273,081 Ab Re 4 13% 


86. Cal.—In re Strachan’s Estate, 
135 P. 296, 166 Cal. 162; In re Hanni- 
gan’s Wstate, Myr.Prob. 135; In re 
Lenci’s Estate, 288 P. 841, 106 Cal. 
App. 171; In re Harney’s Estate, 284 
P. 464, 103 Cal.App. 349. 


Iowa.—Liddle vy. Salter, 163 N.W. 
447, 180 Iowa 840; In re Van Houten’s 
Will, 124 N.W. 886, 147 Iowa 725, 140 
Am.S.R. 340, 


Mich.—In re Hillman’s Estate, 185 
N.W. 684, 217 Mich. 142. 


Mont.—Murphy v. Nett, 130 P. 451, 
47 Mont. 38. % e ; 


S.D.—In re Corson’s Estate, 1385 N. 
W. 666, 29 S.D, 14. 


87. In re Brown’s Will, 157 S.E. 
420, 200 N.C. 440. 


88. In re Harney’s Estate, 284 P. 
464, 103 Cal.App. 349; Nelson v. Do- 
honey, 58 App.D.C. 338, 30 F.(2d) 748; 
In re Hepp’s Will, (lowa) 249 N.W. 
129; In re Richardson’s Will, 202 N. 
W. 114, 199 Iowa 1320; In re Van 
Houten’s Will, 124 N.W. 886, 147 Iowa 
725, 140 Am.S.R. 340; In re Selleck’s 
Will, 101 N.W. 4538, 125 Iowa 678; In 
es Will, 66 N.W. 99, 97 Iowa 


128 S.E. 


89. In re Shell’s Estate, 2 Ww 
457, 165 Minn. 349. | ee 


90. Moore v. Stark, 17 S.W.(24a) 
1037, 21 S.W.(2d) 296, 118 Tex. 565. 


91. Appeal of Rawley, 106 A. 120 
118 Me. 109; In re Dailey’s Estate, 
147 N.W. 520, 180 Mich. 473; Bell v. 
Blackwell, (Tex.Commn.App.) 283 S. 
aS [rev (Commn.App.) 273 S.W. 


92. In re Mollenkopf’s Estate, 129 
P. 997, 164 Cal. 576. 


93. Bryant v. Pierce, 70 N.W. 297, 
95 Wis! 331, 


94. In re Jones’ Will, 70 N.W. 685, 
71 N.W. 883, 96 Wis. 427. 


95. In re Jones’ Will, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that the judge in making his decree could not under 
any circumstances have been influenced by the jury 


verdict.?® 
Applications of general rule. 


96. Appeal of Rawley, 106 A. 120, 
118 Me. 109. 


97. In re Maescher’s Estate, 
537, 78 Cal.App. 189. 


{a] Failure to serve persons in no 
way harmed by proceedings cannot 
be urged as reversible error by one 
who is not injured by the lack of 
service. Simpson v. Anderson, 137 
N.E. 88, 305 Ill. 172. 


98. East v. Karter, 118 So. 547, 
218 Ala. 366; Raney v. Raney, 112 So. 
313, 216 Ala. 30; In re Wempe’s Es- 
tate. Lovee 949) 185) -Call-b5%e) In: re 
Goldman’s Estate, 260 P. 586, 86 Cal. 
App. 125; In re Ramey’s Estate, 217 
P1385; (62 Cal.App. 4735) Atkinson |v; 
Atkinson, 127 S.E. 149, 159 Ga. 882; 


248 P. 


Ater v. Moore, (Tex.Civ.App.) 231 
S.W. 457. 
[a] Allowance of amendment to 


pleadings held harmless and not 
ground for reversal. In re Goldman’s 
Bstate, 260 P. 586, 86 Cal.App. 125. 


[b] Harmless striking of part of 
pleading.—PError in striking out one 
ground of contest stated in a caveat 
is harmless where no evidence was 
offered to sustain that ground. At- 
kinson v. Atkinson, 127 S.E. 149, 159 
Ga. 882. 


{c] Harmful error in striking or 
eliminating portion of pleadings.— 
(1) Error in striking out a material 
portion of the pleadings may be 
harmful and ground for reversal, al- 
though evidence is subsequently ad+ 
mitted on the issues raised by that 
portion of the pleadings which was 
stricken. Slade v. Slade, 118 S.E. 645, 
155 Ga. 851. (2) In determining 
whether the striking out was harm- 
ful, the appellate court will not pre- 
sume, in view of the admission of the 
evidence on the issues, that the low- 
er court instructed the jury on those 
issues which were removed from the 
case by striking out a part of the 
pleadings. Slade vy. Slade, supra. 
(3) The erroneous elimination of a 
portion of a pleading by sustaining a 
demurrer is harmless and not ground 
for reversal where evidence on the 
point covered by the part so eliminat- 
ed from the pleading is received with- 
out objection. East v. Karter, 118 So. 
547, 218 Ala. 366. 


[d] Overruling demurrer to con- 
test is not a prejudicial ground for 
reversal where the defect in the con- 
test is supplied by other pleadings. 
In re Ramey’s Estate, 217 P. 135, 62 
Cal.App. 413. 


{e] Refusal to allow striking of 
pleadings.—Error in ruling against 
appellant on his motion to strike his 
answer from the files on the ground 
that it was filed by an unauthorized 
attorney is nonprejudicial where the 
answer is sufficient and appellant’s 
duly authorized attorney had full op- 
portunity to file a different answer 
had he seen fit to do so. In re 
ay Estate, 197 P. 949, 185 Cal. 


99. In re Harney’s Estate, 284 P. 
464, 103 Cal. App. 349. 


1. In re Smith’s Estate, 252 P. 325, 
200 Cal. 152; In re Ivey’s Estate, 294 
P. 420, 110 Cal.App. 561; In re Mox- 
on’s Hstate, 207 N.W. 924, 234 Mich. 
170; Anderson v. Wall, 103 S.E. 562, 
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The general rule 
that there will be no reversal on account of harm- 
less error has been applied to error in, or arising out 
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of, the making of service;®? rulings on pleadings;® 
misconduet of jurors,®® court,’ or of counsel ;? trans- 


mission of the contest to the wrong court,’ or to an- 


114 S.C. 275. 


fa] Comments held prejudicial. 
(1) Statement by the court, where 
testamentary capacity was in issue, 
that he believed the doctor who was 
testifying as to the mental compe- 
teney of the testator. In re Strelow’s 
Estate, 220 N.W. 251, 117 Neb. 168. 
(2) Comment by the court in refus- 
ing a requested instruction in a will 
contest, that he would take judicial 
notice of an examination of the pro- 
ponent of the will, which examination 
was not in the evidence. In re Car- 
ter’s Will, 191 N.Y.S.°551, 199 App.Div. 
405. 


2. Moran’s HEx’r v. Moran, 59 S.W. 
(2d) 7, 248 Ky. 554; Holden v. Ben- 
nett, 49 S.W.(2d) 568, 243 Ky. 667; 
Kidd v. Rodfus, 48 S.W.(2d) 501, 241 
Ky. 133; Rutherford v. Robbins, (Tex. 
Civ.App.) 294 S.W. 265 [rev on other 
grounds (Commn.App.) 298 S.W. 549]. 


[a] Improper argument of coun- 
sel held prejudicial—Bell v. Black- 
well, (Tex.Commn.App.) 283 S.W. 765 
[rev (Civ. App.) QS S.W. 866]; 
Aschenbeck v. Aschenbeck, (Tex.Civ. 
App.) 62 S.W.(2d) 326. 


3. In re Wiedman’s Will, 207 N.W. 
950, 189 Wis. 318. 


4 In re Byerly’s Estate, 
143, 258 Pa. 410. 


[a] Illustration. — The action of 
the orphans’ court, on its own motion, 
in sending a will contest to the com- 
mon pleas court for trial of the is- 
sues of fact, will not be considered 
reversible error where it declared 
that its findings of fact on which it 
set aside the will were rested on evi- 
dence taken before it, and not on con- 
clusions of the jury. In re Byerly’s 
Estate, 102 A. 143, 258 Pa. 410. 


5. In re Harrison, 105 A. 238, 89 
N.J.Eq. 539. 


6. Cal.—In re Bryson’s Estate, 217 
P, 525, 191 Cal. 521: In re“ Seay’s Es- 
tate, USL VP. 585) L380 4Cal., 304s In tre 
Lenci’s Estate, 288 P. 841, 106 Cal. 
App. 171; In re Struve’s Estate, 279 
P. 846, 100 Cal.App. 255, 


Colo.——Lehman v. Lindenmeyer, 109 
P. 956, 48 Colo. 305. 


Conn.—-Devereux v. Armstrong, 121 
A. 1738, 99 Conn.-158. 


Ga.—Meeks v. Lofley, 
99 Ga. 170. 


Ill.—In re Hayhurst’s Estate, 
Ill.App. 315. 


Iowa.—In re Stryker’s Estate, 181 
N.W. 810, 191 Iowa 64; In re Richard- 
son’s Will, 180 N.W. 639, 190 Iowa 
586; Liddle v. Salter, 163 N.W. 447, 
180 Iowa 840; In re Fenton’s Will, 66 
N.W. 99, 97 Iowa 192. 


Kan.—Gordon vy. Gordon, 142 P. 
92 Kan. 730. 


Ky.—Jackson’s Adm’r v. Semonis, 
292 S.W. 330, 218 Ky. 743; Bonta v. 
Sevier, 259 S.W. 7038, 202 Ky. 334; Lee 
v. Kirby, 217 S.W. 895, 186 Ky. 608. 


Md.—Berry v. Baltimore Safe De- 
posit, etc, Co., 53 A. 720, 96 Md. 45, 
8 Prob.Rep.Ann. 305. 


Mass.—Mahan y. Perkins, 174 N.E. 
275, 274 Mass. 176. 


Mich.—In re Hillman’s Estate, 185 
N.W. 684, 217 Mich. 142. 


102 A. 


25 S.H. 92, 
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other court for jury trial without motion being made 
therefor by interested party;* the form of an order 
for postponement of hearing or trial;° admission® 


Minn.—In re Christenson’s Hstate, 
15 02 NW. £2118,6 128) Minn. a7, eReAS 
1916C 1214, Ann.Cas.1916D 1101. 


Pagpa cies v. Piel, 43 S.W.(2d) 
774. 


N.Y.—Matter of Gaines’ Will, 32 N. 
Y.S. 398, 84 Hun 520 [aff 49 N.E. 1097, 
154 N.Y. 747]; Matter of Lasak’s Hs- 
tate, 10 N.Y.S. 844, 57 Hun 417 [aff 
eet 2125. 131. Noy. 624; 4: (SilveAe 


N.C.—In re Brockwe}l’s Will, 149 S. 
BE. 852, 197 N.C. 545; In re Souther- 
land’s Will, 124 S.E. 632, 188 N.C. 325. 


N.D.—Prescott v. Merrick, 179 N.W. 
693, 46 N.D. 67. 


Okl.—In re Stire’s Will, 219 P. 695, 
92 Okl. 276. 


S.C.—Henson v. Wolfe, 125 S.E. 293, 
1230S: Calas 


Town atheeeora v.. Robbins; (Civ 
App.) 294 S.W. 265 [rev on other 
grounds (Commn.App.) 298 S.W. 549]; 
Morris v. Morris, (Civ.App.) 268 S. 
W.. 187- [rev = on? “others, srounds 
(Commn.App.) 279 S.W. 806]; White 
v. Holmes, 129 S.W. 874, 61 Tex.Civ. 
App. 349. 

Utah.—In re Dong Ling Hing’s Es- 
tate, 2 P.(2d) 902, 78 Utah 324. 

Vt.—In re Everett’s Will, 166 A. 


827, 105 Vt. 291; In re Clogston’s Es- 
tate, 106 A. 594, 93 Vt. 46. 


Va.—McComb v. Farrow, 104 S.E. 
812, 128 Va. 455. 

[a] Admission held harmless 
where: (1) Evidence was favorable 


to appellant. In re Clogston’s Estate, 
106 A. 594, 93 Vt. 46. (2) Issue on 
which evidence was admitted was 
found in favor of appellant. In re 
Maescher’s Estate, 248 P. 5387, 78 
Cal.App. 189. See Fye v. Hamilton, 
129 N.E. 237, 75 Ind.App. 99 (holding 
that questions concerning the admis- 
sibility of evidence on an issue on 
which the lower court found for ap- 
pellant will not be considered on ap- 
peal). (38) Evidence of little if any 
probative value on the issue was sub- 
mitted to the jury. In re Brockwell’s 
Will, 149 S.B. 852, 197 N.C. 545. (4) 
The fact is otherwise clearly estab- 
lished by competent evidence and evi- 
dence erroneously admitted is mere- 
ly cumulative. In re Strachan’s Es- 
tate, 135 P. 296, 166 Cal: 162; Rupp 
v. Jones, 124 N.E. 560, 289 Tl. BIG 
In re Champion's Estate, 180 N.W. 
174, 190 Iowa 451; In re Brown’s Will, 
120 N.W. 667, 143 Iowa 649; Bonta v. 
Sevier, 259 S.W. 403, 202 Ky. 2334s 
In re Christenson’s Estate, 150 N.W. 
213, 128 Minn. 17, L.R.A.1916C 1214; 
Ann.Cas.1916D 1101; Loder v. Whelp- 
ley, 18 N.E. 874, 111 N.Y. 239, 16 N.Y. 


Civ.Proc. 89; In re Hall’s Will, 154 
N.Y.S. 317, 90 Mise. 216; Rutherford 
v. Robbins, (Tex.Civ.App.) 294 S.W. 


265 [rev on other grounds (Commun. 
App.) 298 S.W. 549]; In re Dong Ling 
Hing’s Estate, 2 P. (24) 902, 78 Utah 
324. (5) The only issue other than 
that on which testimony was admit- 
ted was submitted to the jury and 
they found against appellant on the 
issue submitted. In re Hillman’s 
Estate, 185 N.W. 684, 217 Mich. 142. 
(6) Finding on an issue other than 
that on which the evidence was er- 
roneously admitted would have re- 
quired the same result. In re Strach- 
an’s Estate, 135 P. 296, 166 Cal. 162; 
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or exclusion’? of evidence; 


Mahan v. Perkins, 174 N.E. 275, 274 
Mass. 176. (7) Appellant wholly 
failed to make out his case on the 
issue on which adverse testimony 
offered by appellee was erroneous- 
ly admitted. In re Struve’s Estate, 
279 PB. 846, 100 Cal.App. 255; Loder 
v. Whelpley, 18 N.H. 874, 111 N.Y. 
239) (16 Noy .Civ: Proc.) $9; (8) Im- 
proper testimony was subsequently 
stricken out. In re Stryker’s Es- 
tate, 181 N.W: 810, 191 Iowa 64. (9) 
The court gave a subsequent instruc- 
tion which removed the possibility of 
any injurious effect from the admis- 
sion. In re Strachan’s Estate, supra. 
(10) Improper admission of a rough 
draft of a will to show the meaning 
thereof held harmless where the in- 
terpretation was a question of law 
for the court which could determine 
the proper interpretation without 
reference to the draft. In re Seay’s 
Estate, 181 P. 58, 180 Cal. 304. 


[b] Admission held prejudicial 
where: (1) The court afterward in- 
structed the jury that they could con- 
sider such testimony in finding on the 
issue on which they found against 
appellant. Magee v. Magee, (Tex.Civ. 
App.) 272 S.W. 252. (2) The testi- 
mony was of an injurious character 
likely to influence the jury. In re 
Martin’s Estate, 151 P. 138, 170 Cal. 
657; Taylor’s Bstate, 28 P. 603, 92 Cal. 
564: In re Cooper’s Estate, 194 N.W. 
218, 196 Iowa 116; Wigginton’s Ex’r 
v. Wigginton, 239 S.W. 455, 194 Ky. 
385; Phillips v. Phillips, 148 S.W. 51, 
149 Ky. 206; In re Allen’s Estate, 203 
N.W. 479, 230 Mich. 584; In re Bar- 
ney’s Will, 174 N.Y.S. 242, 185 App. 
Div. 782; Scott v. Townsend, 166 S. 
W. 1138, 106 Tex. 322 [rev (Civ.App.) 
159 Siw. 34213 Rucker v. Carr, (Tex. 
CiveAppn) 163" Sawa 632.5 (3) The 
testimony directly answers the ulti- 
mate issue which the jury are to de- 
termine. In re Jahn’s Will, 165 N.W. 
1021, 184 Iowa 416. (4) Where tes- 
timony was to the effect that de- 
ceased was incapable of transacting 
business and the court failed to in- 
struct the jury that deceased might 
have testamentary capacity although 
unable to transact business. Schwarz 
v. Taeger, 258 P. 1082, 44 Idaho 625. 


[c] In New York, under Code Civ. 
Proc. § 2545, declaring that the decree 
of a surrogate “shall not be reversed 
for an error in admitting or rejecting 
evidence, unless it appears to the ap- 
pellate c»urt that the exceptant was 
necessarily prejudiced thereby,” to 
justify a reversal it must appear that, 
had competent evidence, which was 
rejected, been’ received, appellant’s 
case would not have failed, or that 
without improper evidence which was 
received respondent’s case was de- 
zicient. Matter of Lamport, 91 N.E. 
i115, 107 N.Y: 583 mem; Matter of 
Snelling, 32 N.E. 1006, 1386 N.Y. 515; 
Snyder v. Sherman, 88 N.Y. 656 mem 
fates dun, Wee) SElall “vy. U.iiS.) Re-= 
flector Co., 88 N.Y. 655 mem; Ferris 
v. Hard, 88 N.Y. 655 mem; Matter of 
Ross, 87 N.Y. 514; In re Weed’s Will, 
127 N.Y.S. 966, 143 App.Div. 822 [aff 
97 N.H. 1118, 204 N.Y. 611]. 


7, Ala.—Massey v. Reynolds, 
So. 494, 213 Ala. 178. 


Cal.—In re Reynolds’ Hstate, 20 P. 
(2d) 323; In re Fisher’s Estate, 259 
IER assays 202 Cal. 205; In re Hess’ Hs- 
tate, 192 P. 35, 183 Cala o80s5 Lniene 
Novotny’s Hstate, PACER Meher ae RANEY te 
58, 94 Cal.App. 782. 


Colo.—In re Burnham’s Will, 134 P. 
254, 24 Colo.App. 131. 


Ga.—May v. May, 165 S.E. 617, 175 
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questions allowed to 
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Ga. 693; McWilliam v. Fattillo, 161 
S.E. 597, 173 Ga. 771; Duncan v. Cole- 
man, 144 S.E. 18, 166 Ga. 632; Colbert 
Vv. Pitner, 122 S.E. Satomi GramOw Os 
Purser v. McNair, 112 S.E. 648, 153 
Ga. 405. 


Idaho.—In re Brown’s Estate, 15 P. 
(2d) 604, 52 Idaho 286. 


Ill.— Holler y. Holler, 121 N.E. 663, 
298 Ill. 418. 


Iowa.—White v. White, 241 N.W. 43 
213 Iowa 1244; Sexton v. McCormick, 
OT IN.W. 353. 


Ky.—Irvine v. Greenway, 295 S.W 
445, 220 Ky. 388; Lee v. Kirby, 217 s. 
W. 895, 186 Ky. 603. . 


Md.—Bowers v. Kutzleb, 131 A. 463, 
149 Md. 308; Daugherty v. Robinson, 
122) AS 124) 1438, Midas 259) Mitchells: 
Slye, 111 A. 814, 137 Md. 89. 


Mass.—Sullivan v. Brabazon, 162 
N.E. 312, 264 Mass. 276; Brady v. 
Doherty, 149 N.E. 198, 253 Mass. 518. 


Mich.—In re Hayes’ Estate, 238 N. 
W. 245, 255 Mich. 338; In re Walz’s 
Estate, 1838 N.W. 754, 215 Mich. 118; 
In re Dailey’s Hstate, 147 N.W. 520, 
180 Mich. 473. 


Minn.—In re Brewster’s Estate, 184 
N.W. 564, 150 Minn. 86; Collins v. 
Dowlan, 1386 N.W. 854, 118 Minn. 214. 


Miss.—Isom v. Canedy, 88 So. 485, 
128 Miss. 64. 


N.Y.—In re Putnam’s Will, 177 N. 
JOS OE) PAC INR NG MO A NS al Be, ald eye 
Horn v. Pullman, 72 N.Y. 269 [aff 10 
Hun 471]. 


N.C.—In re Bradford’s Will, 110 S. 
E. 586, 183 N.C. 4; In re Craven’s 
Will, 86 S.E. 587, 169 N.C. 561. 


S.C.—In re Spires’ Will, 97 S.E. 847, 
BS Oh, Sie 


Tex.—Dannenbauer v. Messerer’s 
Estate, (Civ.App.) 62 S.W.(2d) 235; 
Sherwood vy. Sherwood, (Civ.App.) 221 
Sune oom Leena aie emucibay (ii, 
App.) 208 S.W. 405. 


Vt.—In re Chisholm’s Will, 108 A. 
393, 93 Vt. 453. 


Va.—Portner v. Portner’s Ex’rs, 112 
S.E. 762, 133 Va. 251 


[a] Exclusion ‘held harmless 
where: (1) The’ same evidence in 
substance was otherwise admitted. 
In re Hess’ Hstate, 192 P. 35, 183 Cal. 
589; In re Brown’s Bstate, 15 P.(2d) 
604, 52 Idaho 286; In re Champion’s 
Estate, 180 N.W. 174, 190 Iowa 451; 
Irvine v. Greenway, 295 S.W. 445, 220 
Ky. 388; Mitchell v. Slye, 111 A. 814, 
137 Md. 89; Mecutchen vy. Gigous, 132 
A. 425, 150 Md. 79;. Byrnes v. Curtin, 
(Tex.Civ.App.) 208 S.W. 405. (2) 
Evidence would have been more fa- 
vorable to appellee than to appellant 
had it been admitted. Ward v. Mor- 
ris, 1L2°S. B79 lb3 Ga 427. 9 (3)) he 
fact as sought to be proved by ex- 
cluded evidence is otherwise fully es- 
tablished. Massey v. Reynolds, 104 
So. 494, 2138 Ala. 178; In re Cheval- 
lier’s Hstate, 113 P. 130, 159 Cal. 161; 
Invre Peters’ Mstate, 12) Pi(2d) 118, 124 


Cal.App. 75; In re Brown’ Ss Hstate, 15 
P.(2d) 604, 52 Idaho 286; Holler v. 
Holler, 131 N.E. 663, 298 Ill. 418; 


Bowers v. Kutzleb, ea A. 463, 149 Md. 
308; In re Brewster’s Estate, 184 N. 
W. 564, 150 Minn. 86; In re Bradford's 
Wall, 1410S. o8Gn esse NC Port= 
ner v. Portner’s Px’rs, i) Shia, 762, 
133 Via iZzol, » 44) Undisputed testi- 
mony showed the facts to be other- 
wise than they would have been tes- 
tified to by the excluded testimony. 
In re Walz’s Hstate, 183 N.W. 754, 215 
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be asked on .cross-examination;® the giving” or re- 


Mich. 118. (5) The result is undoubt- 
edly right and would have been the 
same although the evidence errone- 
ously excluded had been admitted. In 
re Fisher’s Estate, 259 P. 755, 202 Cal. 
205; Purser v. McNair, 112 S.B. 648, 
153 Ga. 405; Horn v. Pullman, 72 N. 
Y. 269 [aff 10 Hun 471]; Wilson v. 
Paulus, (Tex.Civ.App.) 300 S.W. 661 
[rev on other grounds (Commn.App.) 
15 SOW. (2d) 571]. (6) It is inconceiv- 
able that the jury would have been 
influenced to render a different ver- 
dict even had the testimony been ad- 
mitted. Sexton v. McCormick, (lowa) 
191 N.W. 358. (7) The verdict was 
directed and the excluded evidence 
would not have raised a jury question. 
In re Reedy’s Hstate, 213 N.W. 64, 
237 Mich. 691. (8) Appellant receiv- 
ed a directed instruction in his favor . 
on the issue on which the excluded 
evidence was offered. Isom v. Cane- 
dy, 88 So. 485, 128 Miss. 64. 


[b] Exclusion of material evidence 
held prejudicial where the _ result 
might have been otherwise had the 
evidence been admitted. Miller v. 
Whittington, 80 So. 499, 202 Ala. 400; 
Grassham v. Wardlaw, 161 S.H. 838, 
174 Ga. 36; Cowan v. Dillon, 173 S. 
W. 1160, 168 Ky. 496; Gutt v. Walter’s 
Estate, 184 N.W. 529, 215 Mich. 572; 
In re Dailey’s Estate, 147 N.W. 520, 
180 Mich. 473. 


8. In re Brown’s Estate, 15 P.(2d) 
604, 52 Idaho 286; Bonnemort v. Gill, 
43 N.E. 299, 165 Mass. 493; Mills v. 
Mills, (Tex.Civ.App.) 253 Swe 542: 
[rev on other grounds (Commn.App.) 
265 S.W. 142]. 


[a] Improper cross-examination 
harmless where: (1) Questions ask- 
ed are rendered nonprejudicial be- 
cause of answers of witness. Bonne- 
mort v. Gill, 43 N.E. 299, 165 Mass. 
493; Mills v. Mills, (Tex.Civ.App.) 
253 S.W. 542 [rev on other grounds 
(Commn.App.) 265 S.W. 142]. (2) 
Witness later gives the sane reais 
mony without objection. 
pro s Hstate, 15 P.(2d) 604, ae ida 
° 


9. Ala.—Kilgore vy. Atkinson, 149 
So. 808; Ritchey v. Jones, 97 So. 736, 
210 Ala. 204. 


ne —In re Hess’ Mstate, 192 P35. 

3 Cal. 589; In re Clark’s ‘state, 181 

i 639, 180 Cal. 395% In re Ramey’s 
Hstate, 217 P. 135, 62 Cal. App. 413. 


Colo.—Arnold y. Farnham’s Estate, 
225 BP. 855, 75 Colo. 382) 


Conn.—In re Hotchkiss’ Will, 92 A. 
419, 88 Conn. 655; Avpeal of Ford, 
78 A. 319, 83 Conn. 719. 


Ga.—Yeates v. Yeates, 132 S.B. 768, 
162 Ga. 153; Mullis v. Phillips, 111 
S.E. 400, 152 Ga. 811. 


Ill.— Green vy. Green, 33 N.H. 941, 


145 Ill. 264; eee Hutton, 13 N.E. 
242, 121 Tll. 555 


Ind.—Yetter v. Yetter, 110 N.E. 195, 
185 Ind. 206. 


Iowa.—In re Wood’s Estate, 237 N. 
W. 237, 213 Iowa 254; In re John’s 
Will, 189 N.W. 974, 195 Towa 74; In 
re Rehard’s Estate, 143 N.W. 1106, 
163 Iowa 310. 


Ky.—Beatty v. Caldwell, 276 S. 
547, 310 Ky. 559. Ba 


Mich.—In re Watson’s Estate, 226 
N.W. 650, 247 Mich. 667. 


Mo.—Neal v. Caldwell, 34 S.W.(2d) 
104, 826 Mo. 1146; Barkley v. Bark- 
ley. reas Assoc., 54 S.W. 482, 153 

fe) j 


Neb.—In re Noren’s Estate, 230 N. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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fusing?® of instructions; ruling on the burden of 
proof;*? failing to require the proponent to make 
proof of due execution;!2 failing to enter a non- 
suit;8 the submission of issues to the jury;'4* the. 
findings!® or the verdict;!® admitting to probate an 
immaterial and unnecessary paper not properly a 
part of the will;17 excluding from probate small and 


W. 495, 119 Neb. 653; In re Kerr’s 
Estate, 222 N.W. 63, 117 Neb. 630. 


_S.C.—In re King’s Will, 128 S.E. 
$50, 132 S.C. 63. 


Tex.—Harmon v. Ketchum, (Civ. 
App.) 299 S.W. 682; Houston v. Nor- 
ton, (Civ.App.) 264 S.W. 231. 


[a] Instruction held harmless 
where: (1) It is clear that the issue 
on which an erroneous instruction 
was given could not possibly have 
been decided for appellant. In re 
Hess’ Estate, 192 P. 35, 183 Cal. 589; 
Arnold v. Farnham’s Estate, 225 P. 
855, 75 Colo. 382; Mullis v. Phillips, 
a1 SES 400;-152.Ga. 811;  Yetter .v. 


Yetter, 110 -N.E. 195, 185 Ind. 206; 
Harmon y. Ketchum, (Tex.Civ.App.) 
299 S.W. 682; Morris v. Morris, (Tex. 


Civ.App.) 268 S.W. 187 [rev on other 
grounds (Commn.App.) 279 S.W. 806]. 
(2) On the law and the evidence, the 
court could have directed the verdict 
which was found. In re King’s Will, 
LAS Se soOy Loz Cu 6a.) C5) Ene 
judge improperly told the jury that 
he could not recall any evidence of 
undue influence by particular persons 
but that the jury would correct him 
if he was wrong. In re Hotchkiss’ 
Will, 92 A. 419, 88 Conn. 655. (4) The 
instruction does not require sufficient 
testamentary capacity to make a valid 
will and it is the proponent who is 
appealing so that the error is in his 
favor. Heinbach v. Heinbach, 170 
S.W. 1143, 262 Mo. 69. 


[b] Conflicting instructions.—(1) 
Where conflicting instructions are 
given, one proper and the other er- 


roneous, it will be presumed that the 
jury may have followed the erroneous 
instrtction, and prejudicial and re- 
versible error will be held to exist. 
In re Foerster’s Estate, 160 N.W. 459, 
193 Mich. 440; In re Brown’s Will, 
157 S.E. 420, 200 N.C. 440. (2) But 
if the conflict relates to an issue not 
in the case, it is not prejudicial. 
Hamilton v. Hamilton, 10 S.W.(2d) 
377, 178 Ark. 241. 


{c] Erroneous instruction held 
prejudicial where the jury might 
have based their verdict on it. Bren- 
nan v. Cassidy, 122 A. 96, 99 Conn. 
422; In re Mette’s Estate, 244 N.W. 
456, 260 Mich. 225. 


[d]° Omission of phrase from re- 
quested instruction is harmless where 
a succeeding phrase of the instruc- 
tion states substantially the same 
thing as the instruction omitted. In 
re Clark’s Estate, 181 P. 639, 180 Cal. 
SY, 


10. 
So. 808 

Ga.—Small vy. Jarrett, 119.S.. 717, 
156 Ga. 604. 

Iowa.—In re Law’s Estate, 138 N.W. 
513, 158 Iowa 609; In re Winslow’s 
Will,riz2 Now. 971. [rev on other 
grounds 124 N.W. 895, 146 Iowa 67, 
Ann.Cas.1912B 663]. 


N.C.—In re Edens’ Will, 
269, 182 N.C. 398. 


Va.—Adams v. Ristine, 122 S.E. 126, 
HSV aevoyeol UALR. 1413. 


[a] Harmless refusal.—(1) The 
refusal to charge that the attes- 
tation clause to a will was presump- 
tive evidence only of the facts which 


Ala.—Kilgore vy. Atkinson, 149 


109 S.E. 
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it stated, is not’‘injurious to the cave- 
ators contesting the will on the 
ground of lack of due execution, 
where the attestation clause contains 
virtually a recital of all the facts nec- 
essary to the proper execution of the 
will. Small v. Jarrett, 119 S.E. 717, 
156 Ga. 604. (2) Where there was no 
reasonable probability of a different 
result being reached on another trial. 
Adams v. Ristine, 122 S.E. 126, 138 Va. 
273, 31 A.L.R. 1413. (38) Where the 
rule of instruction requested and re- 
fused has in effect been announced to 
the jury. In re Law’s Estate, 138 N. 
W. 531, 158 Iowa 609. (4) A refusal 
to tell the jury to attach importance 
to the testimony of a particular wit- 
ness is harmless where the testimony 
is more favorable to respondent than 
to appellant. In re Edens’ Will, 109 
S.E: 269, 182 N.C. 398. 


[b] Prejudicial refusal.—Refusal 
to give an instruction informing the 
jury of their right to disregard the 
entire testimony of any witness who 
may have willfully testified falsely as 
to any material fact is prejudicial 
where the material witness has given 
contradictory testimony on important 
matters and the record does not show 
that similar instructions have other- 
wise been given. In re Ross’ Estate, 


178 P.-510,, 179 Cal. 629: 

11. Smith v. Boswell, 124 S.W. 264, 
93 Ark. 66. 

12. In re Bottier’s Estate, 150 A. 
786, 106 N.J.Eq. 226. 

[a] Adequate establishment of 


due execution by contestant’s proof 
held to render such error harmless. 
In re Bottier’s Hstate, 150 A. 786, 106 
N.J.Eq. 226. 


13. In re Lenci’s Estate, 
841, 106 Cal.App. 171. 


[a] Illustration.—Improper  fail- 
ure of the court to nonsuit a contest- 
ant on the issue of undue influence is 
harmless where the decision against 
appellant is amply sustained by a ver- 
dict finding mental unsoundness. In 
re Lenci’s Hstate, 288 P. 841, 106 Cal. 
App. 171. 


14. Miller v. Whittington, 80 So. 
499, 202 Ala. 400; Barker v. Bell, 49 
Ala. 284; In re Jahn’s Will, 189 N.W. 
974, 195 Iowa 74; Love v. Love, 148 
A. 814, 158 Md. 481; Bell v. Blackwell, 
(Tex.Civ.App.) 273 S.W. 866 [rev on 
other grounds (Commn.App.) 283 S.W. 
765]; Skeeters v. Hodges, (Tex.Civ. 
App.) 270 S.W. 907. 


[a] Error in submitting issue on 
which there is no evidence is ground 
for reversal where other issues on 
which there is sufficient evidence are 
not submitted separately so that it 
cannot be determined from the ver- 
dict on which issue the jury decided 
against appellant. In re Hurdle’s 


288 P. 


Will, 129 S.E. 589, 190 N.C. 221. 
15. Cal.—In re Phillips’ Estate, 
261 P. 709, 202 Cal. 490. 


Mass.—Cummins v. McCawley, 135 
N-B. 479, 241 Mass. 427. 


Minn.—In re Wagegner’s Estate, 214 | 


N.W. 892, 172 Minn. 217. 


Wis.—Hawkinson vy. Oatway, 126 N. 
eke 143 Wis. 136, 139 Am.S.R. 
1091. 


[68 C. J.J] 1197 


immaterial portions of the will propounded;'® and 
in refusing to admit a foreign will to probate at the 
instance of a nonresident executor.!® 

[§ 1041] (6) Discretion 
Rulings of the lower probate tribunal on matters 
resting largely within its discretion will seldom be 
disturbed by the reviewing court,?! unless the dis- 


of Lower  Court.?° 


Wyo.—In re Conroy’s Estate, 211 P. 
96, 29 Wyo. 62. 


[a] Incomplete findings.—On ap- 
peal from a ruling on a motion to 
frame issues for the jury, which is 
heard on statements of counsel, a 
failure of the court’s findings to show 
that the motion was decided on state- 
ments of counsel is harmless where 
that fact is shown by other parts of 
the record. Cummins v. McCawley, 
135 N.E. 479, 241 Mass. 427. 


[b] Erroneous finding that appel- 
lant had insufficient interest to be 
contestant is harmless where an or- 
der admitting the will to probate is 
nevertheless valid and will have to 
stand. In re Phillips’ Estate, 261 P. 
709, 202 Cal. 490. 


[ec] Nonprejudicial failure to make 
findings.—Although an intermediate 
court trying the case de novo should 
make findings of fact, where there 
is no request for them and only a sin- 
gle issue as to mental capacity is lit- 
igated, a judgment admitting the will 
necessarily decides that issue and the 
final appellate court will not remand 
the cause for proper findings for un- 
der such circumstances no prejudice 
can result from the lack of findings. 
In re Waggner’s Estate, 214 N.W. 892, 
172 Minn. 217. 


16. Johnson y. Banker, 138 N.E. 
505, 193 Ind. 16; In re Carraway’s 
Will, 146 S.E. 860, 196 N.C. 742. 


[a] Error in answers to interrog- 
atories on collateral matters does not 
call for a reversal where the verdict 
is correct in its finding that the tes- 
tator lacked testamentary capacity. 
pone v. Banker, 138 N.E. 505, 193 
nd. 16. 


17. In re Sullivan’s Estate, 271 P. 
753, 94 Cal.App. 674. 


18. In re Seiler’s Estate, 
TLS8, 7.149" Be 889,01 L6mGaleen cals 


19, Reed v. Bishop, 97 N.E. 1023, 
51 Ind.App. 187. 


[a] Error harmless where the 
amount of property within the juris- 
diction is insufficient to pay the 
claims of resident or domestie cred- 
itors. Reed v. Bishop, 97 N.E. 1023, 
51 Ind.App. 187. 


20. In actions relating to wills or 
probate see infra § 1065. 


Reviewability of decisions on mat- 
Hates pon teely. discretionary see supra 
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21. Ala.—Hollingsworth vy. Miller, 
101 So. 881, 212 Ala. 187; Chandler v. 


Chandler, 85 So. 558, 204 Ala. 164; 
Venable vy. Venable, 51 So. 833, 165 
Ala. 621. 


Ark.—Flowers v. Flowers, 85 S.W. 
242, 74 Ark. 212. 


Cal.—In re Goldman’s Estate, 260 
P. 586, 86 Cal.App. 125. 


Ga.—Houseman v. Voak, 121 S.E. 
119, 157 Ga. 122; Wetter v. Haber- 
sham, 60 Ga. 193. 


Ill.—Glos vy. Schildbach, 176 N.E. 
65, 344 Ill. 23. 


Iowa.—In re McKinstry’s Will, 215 
N.W. 497, 204 Iowa 487. 


La.—State v. Buckner, 12 So. 11, 45 
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cretion has been abused.??_ In determining whether 
the lower court has abused its discretion in refusing 
to award an issue devisavit vel non the question is 
not whether the reviewing court agrees with the 
court below but rather whether it believes that a 
judicial mind, in view of the relevant rules of law 
applicable to the particular case and on due consid- 
eration of the evidence as a whole, could reasonably 
have reached the conclusion of the court below.*® 


[§ 1042] (7) Time for Trial or Hearing. The 
granting of a continuance beyond the time fixed for 
hearing or trial rests largely within the discretion of 
the court;?4 and a motion for 4 continuance will be 
denied where the case has been properly listed for 
trial and no steps are taken toward having the case 
continued until late in the afternoon of the day be- 
fore the case is reached, and the circumstances are 
such that it would be inexpedient to grant the mo- 
tion.?7> Where the appellate court deems that suf- 
ficient reason for a continuance exists, it may condi- 
tion the grant of the same on appellant’s compliance 
with certain terms and conditions;*° but the precise 
terms must be stated in the order of continuance,?* 
and if the court conditions the continuance on pay- 
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ment of witnesses’ fees without judicially determin- 
ing and stating the amount, leaving that to the coun- 
sel of the party who called the witnesses, the appeal 
eannot properly be dismissed because of appellant's 
noncompliance in failing to pay the fees.?® 


[§ 1043] m. Determination and Disposition of 
Cause2°—(1) In General. If no reversible error 
has been committed, the lower court will be affirm - 
ed,®® while a determination that there has been er- 
ror may be followed by a judgment of reversal ;°* 
but the appellate court will not reverse simply be- 
cause the lower court has assigned improper reasons 
for its conclusions, so long as it appears that under 
the law and the evidence the result reached was war- 
ranted.*? The appellate court may remand the cause 
to the lower court for further proceedings either on 
affirmance of a judgment admitting a will to pro- 
bate,®* or reversal of a judgment refusing to admit 
a will or codicil to probate,** or of an intermediate 
order directing an issue for a jury.2® Where it is 
determined with finality that a paper has been admit- 
ted to probate which should have been rejected,?® or 
that a paper has been rejected which should have 
been admitted,*7? the appellate court in reversing 


La.Ann. 247. 


Md.—Schmidt vy. Johnston, 140 A. 
87, 154 Md. 125. 


Mass.---Olney v. Sheppard, 176.N.E. 
198, 275 Mass. 496; Conley v. Fenelon, 
174 N.E. 237, 274 Mass. 81; Old Col- 
ony Trust Co. v. Landers, 159 N.E. 
605, 262 Mass. 268; Becker v. Becker, 
130 N.E. 8438, 238 Mass. 362; Rowe v. 
Collamore, 130 N.E. 181, 238 Mass. 
15; Dunster v. Goward, 108 N.E. 1085, 
221 Mass. 339. 


Mich.—In re Reid’s Estate, 227 N. 
W. 813, 248 Mich. 360; In re Browne’s 
Estate, 187 N.W. 354, 217 Mich. 621. 


Minn.—In re lLivingston’s Estate, 
136 N.W. 8, 117 Minn. 4. 


N.Y.—In re Cantine’s Will, 243 N. 
Y.S. 438, 230 App.Div. 296. 


N.C.—In re Hinton’s Will, 104 S.E. 
341, 180 N.C. 206. 

Pa.—In re Fink’s Estate, 165 A. 832, 
310 Pa. 453; In re Roney’s Estate, 164 
A. 55, 309 Pa. 309; In re Mark’s Es- 
tate, 148 A. 297, 398 Pa. 285; In re 
Doster’s Estate, 113 A. 831, 271 Pa. 68. 


R.I.—Moran y. Moran, 160 A. 619, 
520s 291. 


S.c.—Awtrey v. Wood, 101 S.E. 920, 
Tse S36. 3.09. 


Tex.—Nimitz v. Holland, (Civ.App.) 
217 S.W. 244 [aff (Commn.App.) 232 
S.W. 298, 239 S.W. 185, 111 Tex. 419]. 


Vt.—In re Wood’s Will, 115 A. 231, 
95 Vt. 407; In re Mason’s Will, 72 A. 
329, 82 Vt. 160. 


Wash.—in re Sharpnack’s Hstate, 
244 P. 715, 188 Wash. 473. 


[a] Discretionary matters to 
which rule has been applied.—(1) Ad- 
mission of evidence. Chandler v. 
Chandler, 85 So. 558, 204 Ala. 164; 
Rowe v. Collamore, 130 N.E. ehh 238 
Mass. 15; Moran v. Moran, 160 A. 
619, 52 RI. 291; Awtrey v. Wood, 101 
S.E. 920, 113 S.C. 309. (2) Amend- 
ment of pleadings. In re Goldman's 
Estate, 260 P. 586, 86 Cal.App. 125; 
Schmidt v. Johnston, 140 A. 87, 154 
Md. 125; In re Reid’s Estate, 237 N. 
Ww. 813, 248 Mich. 360; In re Hinton’s 
Will, 104 S.B. 341, 180 N.C. 206. (8) 
Assessment of attorney’ s fees. In re 


Sharpnack’s Estate, 244 P. 715, 138 
Wash. 473. (4) Award of costs. 
Conley v. Fenelon, 174 N.E. 287, 274 
Mass. 81. (5) Granting of new trial. 
Becker vy. Becker, 130 N.E. 843, 238 
Mass. 362; Dunster v. Goward, 108 N. 
E. 1085, 221 Mass. 339. (6) Qualifica- 
tion of witnesses to testify to mental 
competency of deceased. MHollings- 
worth vy. Miller, 101 So. 881, 212 Ala. 
187. (7) Scope of cross-examination. 
In re Wood's Will, 115 A. 231, 95. Vt. 
407. .(8) Setting aside verdict sup- 
ported by evidence. In re Wood’s 
Will, supra. (9) Submission of is- 
sues to jury. In re Roney’s Estate, 
164 A. 55, 309 Pa. 309; In re Mark’s 
Estate, 148 A. 297, 298 Pa. 285; In 
oS Doster’s Estate; 113 A. 831, 271 Pa 


22. In re McKenna’s Estate, 77 P 
461, 148 Cal. 580; In re Carriger’s Hs- 
tate, 37 P. 785, 104 Cal. 81; Beyer v. 
Le Fevre, 17 App.D.C. 238 [rev on oth- 
er grounds 22 S.Ct. 765, 186 U.S. 114, 
46 L.Ed. 1080]; In re Alexander’s Es- 
tate, 28 Pa.Dist. 993. 


23. %In re Fink’s Estate, 165 A. 832, 
310) Par 453. 

24 %In re Rumford’s Will, 66 S.E. 
10, 66 W.Va. 39. 

25. Malle 


; v. Hayes, 159 N.H. 116, 
25 gece App. 506. 


re Tipper’s Estate, 102 A. 
397° "38. Nod. Ea. 307. 


27. In re Tipper’s Estate, supra. 
28. In re Tipper’s Estate, supra. 


29. Generally see Appeal and Er- 
ror §§ 30938-3314. 


Upon, review of actions relating to 
wills or probate see infra § 1066. 


30. In re Hayhurst’s Estate, 215 


Ill.App. 315; Sturtevant v. Bowker, 
11 Mete. (Mass.) 291. 
Del.— Davis v. Rogers, 6 Del. 


31. 
183. 
Ky.—Hildreth v. Hildreth, 156 S.W. 
144, 153 Ky. 597; Sander’s Ex’r vy. 
Blakeley, 55 S.W. 10, 21 Ky.L. 1321. 
Mass.—Union Trust Co. of Spring- 


field v. Magenis, 165 N.E. 496, 266 
Mass. 363. 


Miss.—Johnson vy. Stansell, 
619, 94 Miss. 923. 


N.Y.—Carolan v. O’Donnell, 91 N.E. 
1110, 197 N.Y. 599 mem; Stewart’s 
Ex’r v. Lispenard, 26 Wend. 255. 


Tex.—Houston  v. (Norton, (Give 
App.) 264 S.W. 231; Wetz v. Schnei- 
der, 78 S.W. 394, 34 Tex.Civ.App. 201. 


eae —In re Whitaker’s Estate, 217 
- 248, 61 Utah 577. 


Va. 
(51 Va.) 358, 60 Am-.D. 335. 


Reversal because of harmless or 
nonprejudicial error see supra § 1040. 


32. Ward v. Harrison, 127 A. 691, 
97 N.J.Eq. 309 [aff sub nom. In re 
Bishop’s Will, 125 A. 384, 96 N.J.Eq. 
595, 2 N.J.Mise. 521]. 


3S. Sturtevant v. Bowker, 11 Mete. 
(Mass.) 291. 


34. Slaughter’s Adm’r v. Wyman, 
14 S.W. (2d) Ui, L223" Keyan aies Farm- 
ers’ Bank & Trust Co. v. Harding, 272 
S.W. 3, 209 Ky. 3; In re Hough’s Will, 


48 So. 


10 Gratt. 


251 P. G14, 120 Or. 2235) BVWietzmene 
Schneider, 78 S.W. 394, 34. Tex.Civ. 
App. 201. 


35. Davis v. Rogers, 6 Del. 183. 


36. Johnson y. Stansell, 48 So. 619, 
94 Miss. 923. 


37. Perjue v. Perjue, 4 Iowa 520; 
Langford’s Ex’r v. Miles, 225 S.W. 
246, 189 Ky. 515; Hildreth v. Hildreth, 
156 S.W. 144, 153 Ky. 597; Sanders’ 
Ex’r v. Blakeley, 55 S.W. 10, 21 Ky.L. 


1321; In re Burnham’s Will, 138 N.E. 
413, 234 N.Y. 475; In re Rundles’ Will, 
215 N.Y.S. 749, 216 App.Divariesse 


Stewart’s Ex’r v. Lispenard, 26 Wend. 


(N.Y.) 255; McClure v. Kerchner, 229 
P. 589, 107 Okl. 28. 
[a] Duty to direct admission 


without further proof.—Where due 
execution of a will has been fully 
proved but probate is denied solely 
because of subsequent acts which it 
is considered amount to a revocation, 
the appellate court, on determining 
that there was no legal revocation, 
should reverse with an order that the 
lower court admit the will to probate 
and take further proceedings not in- 
consistent with the finding of the ap- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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may enter a direction as to the judgment or decree 
which should be rendered.** Ordinarily, in the ab- 
sence of statute giving greater authority, the most 
that the appellate court can do, on reversing, is to 
remand with directions as to what action it deter- 
mines should be taken with respect to the probate ;*° 
but where there is a statutory provision to that ef- 
fect, the appellate court can enter such order or de- 
cree as it determines the lower court should have 
made with regard to the probate of the will;#° and 
such a statute does not unconstitutionally deprive 
the heirs at law of their property without a jury tri- 
al, or due process of law because, under it, the ap- 
pellate court may, on reversal, order a will admit- 
ted to probate against the findings of a jury and 
the judgment of the lower court.*! Also, where the 
proceedings are equitable and the appellate court 
reaches its own conclusions as to the facts, it may 
render such judgment as the lower court should have 
rendered with regard to the probate of the will.4* 
Where the appellate court is authorized to make such 
judgment or decree as should have been made by the 
probate court, and it can thus finally dispose of the 
whole controversy, it is under a duty to do so instead 
of remanding the case to the lower court.4#? Unless 
it is expressly authorized to do so,** the appellate 
court, on determining that the will propounded and 
probated in the lower court is not the last will and 
testament of deceased because of the existence of 
another will, has no power to admit such other will 
to probate.*® Although the appellate court has dis- 
eretionary power to render judgment probating the 
will where the judgment of the lower court rejecting 
it is not supported by the evidence, the court will 
only reverse and remand where the evidence is con- 
flicting but a strong preponderance of it is against 
the judgment of the lower court;*® but if the faets 
entitling the will to probate are fully established by 
the verdict of a jury, the appellate court will enter 
judgment declaring the will probated.*7 Where the 
trial on appeal is de novo, and the appeal is re- 
garded as extinguishing the judgment of the court 


pellate court, rather than remand with 
directions that the will be admitted 
on proper proof being made. Perjue 
v. Perjue, 4 Iowa 520. 


[b] Only part of will improperly Mo. 
rejected.——Where a part of a will is N 
admitted to probate and a part re- oe oe 8 
jected, and there is no evidence of |“: nq. 284. 
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40. Mass.—Gale 
N.E. 714, 144 Mass. 


Minn.—-Graham v. 
697, 47 Minn. 171, 28 Am.S.R. 339. 


Jackson v. Hardin, 83 Mo. 175. 
In tre Dietz. 97 A. 443; 41 
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below, the appellate court, on it being found in ac- 
cordance with the decree of the trial court that the 
will should be admitted to probate, should itself en- 
ter a second order probating the will;#® and al- 
though the appeal is only from that part of an order 
probating both will and codicil, which admits the 
codicil, the appellate court, on coming to the same 
conclusion as the lower court, may render a judg- 
ment admitting both the will and codicil to pro- 
bate;*® but where the power of a reviewing court 
trying the case de novo is regarded as simply appel- 
late, the final judgment is that of the lower court as 
corrected by the appellate tribunal.°° 


Effect of decision on appeal. A person who ap- 
peals and legally appears in court is bound by the 
judement of the appellate court whether or not he 
actively appears.®! Ordinarily, the decision on ap- 
peal can affect only the judgment from which the 
appeal is taken;°? but the reversal of an order ad- 
mitting a will to probate operates to terminate the 
appointment of an executor or administrator under 
the will.®? 


Erroneous dismissal by intermediate court. 
Where an appeal is erroneously dismissed by an in- 
termediate appellate court, the higher court will not 
send the case back to the probate court but will 
bring the first appeal forward on the docket of the 
intermediate court, strike off the order of dismissal, 
and have the case stand for trial on its merits.°* 


Reversal of order vacating discretionary decision. 
Where the lower court has rendered a decision on a 
discretionary matter but then vacates the same be- 
cause of a mistaken view of the law on its power to 
make the decision, the upper court, on reversing the 
vacating order because of the mistake of law, will 
allow the first order or decision to stand with the 
same foree and effect as if it had never been vacat- 
edie? 


New trial or direction of jury trial.°* While a 
new trial will not be directed where it would be a 


v. Nickerson, 11)227 S.W. 716. 


415. 50. Crosland’s Ex’rs v. Murdock, 
Birch, 49 N.W.|15 S.C.L. 217. 


51. In re Hayhurst’s Estate, 
Ill.App. 315. 


N. 52. Farmers’ Bank & Trust Co. v. 
Harding, 272 S.W. 3, 209 Ky. 3; Hil- 
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testamentary incapacity or undue in- 
fluence relied on by the contestants, 
the court on appeal will order the 
probate of the entire will. Hildreth 
v. Hildreth, 156 S.W. 144, 153 Ky. 597. 


{c] Failure to move for directed 
verdict.— Where the appellate court 
determines that the evidence is in- 
sufficient to sustain the jury’s verdict 
of lack of testamentary capacity, it 
may reverse and enter final judgment 
directing probate of the will although 
appellant failed to move for a directed 
verdict in the lower court and a stat- 
ute provides that the appellate court 
may render final judgment, when a 
trial has been had before a jury, only 
on the general or special verdict, or 
on a motion to dismiss the complaint 
or direct a verdict. In re Burnham’s 
Will, 138 N.E. 418, 234 N.Y. 475. 


38. Duty to remand for new trial 
rather than direct probate see cases 
infra note 66. 


39. Perjue vy. Perjue, 4 Iowa 520. 


W.Va.—In re Rumford’s Will, 66 S. 
HK. 10, 66 W.Va. 39. 

41. Wills v. 
(Ky.) 547. 

42. In re Chubbee’s Will, 
681, 133 Okl. 156. 

43. In re Davidson's Estate, 229 N. 
W. 875, 179 Minn. 538. 

44. In re Davidson’s Estate, supra; 
In re Rumford’s Will, 66 S.E. 10, 66 
W.Va. 39. 


45. Central Trust Co. of Owens- 
boro v. Bennett, 270 S.W. S21, 208 Ky. 
281; Wulff’s Hst., 24 Pa.Dist. 410. 


Other wills as within scope of in- 
quiry see supra § 1019. 


46. Wetz v. Schneider, 78 S.W. 394, 
384 Tex.Civ.App. 201. 


47. Delgado v. Gonzales, (Tex.Civ. 
App.) 28 S.W. 459. 


48. Delgado v. Gonzales, supra. 
49. Earl v. Mundy, (Tex.Civ.App.) 


Lochnane, 9 Bush 


5 ad Ea 


dreth v. Hildreth, 156 S.W. 144, 153 
Key 597. 

53. Payne v. Payne, 
205, 239 Ky. 99. 

54, Merrill v. Putnam, 
FOUN Ee 390. 


55. In re Burke’s, Estate, 215 N.W. 
413, 240 Mich. 444. 


[a] Mlustration.—Where the low- 
er court first grants an application 
for a delayed appeal, but subsequent- 
ly on motion sets aside the order and 
denies the application for a delayed 
appeal because of a mistaken belief 
that under the law it had no power 
to allow the appeal, a reversal and 
vacation of the latter order by the ap- 
pellate court operates to leave the 
first order allowing the appeal in full 
force. In re Burke’s Estate, 215 N.W. 
413, 240 Mich. 444. 


56. Power to reverse on question 
of fact see supra § 1020. 


Submission of issues to jury on 
trial de movo see supra § 1034. 


39 S.W.(2d) 
83 A. 94, 
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useless expense fruitless of results, and a final dis- 
position of the case can satisfactorily be made,’ a 
new trial will ordinarily be directed, on reversal, 
where the real controversy has not been fully trial,** 
or where undecided issues which should be disposed 
of can be decided only by further proceedings in the 
lower court;°® and, although there is sufficient evi- 
dence to sustain the verdict of the jury on a question 
of fact, an order denying a new trial will be reversed 
where there is such a serious doubt as to the correct- 
ness of the jury’s verdict as to justify a reconsid- 
eration of the issue by the trial court or another 
jury.°° Where the lower court has misapprehended 
the legal effect to be given to certain evidence in 
such a manner that a different result might have been 
reached had the legal error not been committed, the 
appellate court will reverse and grant a new trial.°* 
A statute providing for a jury trial de novo in the 
appellate court where a question of fact is involved 
does not prevent that court from reversing and or- 
dering a new trial in the lower court where only an 
error of law is involved;°? but where a trial de novo 
is required and the appeal is regarded as extinguish- 
ing the judgment of the lower court, the appellate 
‘court cannot thereafter remand the cause to the 
lower court for a new trial, but must retain jurisdic- 
tion to try the case de novo.®* <A statute requiring 
that an appellate court reversing or modifying on a 
question of fact direct a trial by jury of the material 
questions of fact involved has no application where 
the reversal is solely for errors of law;°* but if the 
reversal is on a question of fact, an order directing 
a jury trial may®® and must®® be entered, and it is 
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error to remit the case to the lower court with di- 
rections as to the judgment to be rendered.®? 


[§ 1044] (2) Mandate and Proceedings in Lower 
Court. Ordinarily, the decision of the appellate 
court concludes the issues decided thereby and they 
are not open to further consideration in the probate 
court;° but several cases have held that the judg- 
ment of the appellate court does not prevent the pro- 
bate court from granting a rehearing or new trial 
on the question with respect to new issues or evi- 
dence not previously considered.*® After the appel- 
late court has determined that a paper is not entitled 
to probate, it cannot again be offered and considered 
in the court below.7° If the appellate court has re- 
versed and remanded with directions to admit the 
will to probate, the lower court can only enter a for- 
mal certificate of probate;7! nor can the lower court 
modify a judgment of the appellate court admitting 
the will to probate by inserting a clause construing 
the will.72, Where a contest is abandoned on ap- 
peal, and the appellate court thereupon remands the ~ 
case, the order of the lower court admitting to pro- 
bate remains in full force and effect, and it is not 
necessary for the lower court to take proceedings to 
repeat the probate after the remand;‘? and if the 
will has already been admitted to probate and re- 
corded, it is not necessary to record the will a sec- 
ond time on return of a mandate affirming the order 
of admission and directing the will to be recorded.** 
When a decree admitting a will to probate has been 
reversed, and a new trial ordered, the proponent 
must prove the will anew.*® In some states, in case 
of reversal and remand for further proceedings, the 


57. Langford’s Ex’r v. Miles, 225 


S.W. 246, 189 Ky. 515. 


58. In re Burns’ Will, 246 N.W. 


704, 210 Wis. 499. 


59. In re Delmar’s Will, 152 N.E. 
448, 248 N.Y. 7 [rearg den 154 N.E. 
620, 243 N.Y. 595]; In re Whitaker’s 
Mstate, 207 P.-248, 61 Wtah S77. See 
Appeal of Rogers, 123 A. 684, 123 Me. 
459 (holding that, where the con- 
testants won an appeal to the su- 
preme court of probate on an issue of 
undue influence tendered by propo- 
nents, and a contested issue as to tes- 
tamentary capacity was not decided, 
the supreme court, finding that the 
evidence did not sustain the decree, 
will sustain the exceptions and send 
the case back to the supreme court of 
probate to stand on the docket as it 
stood on coming from the probate 
court, the sole question of undue in- 
fluence since decided). 


[a] Remand for trial of undecided 
or fimpropériy decided issnes.—(1) 
Where the lower court, after refusing 
to probate the will on one ground, 
fails to try the issue raised by an- 
other ground of contest, the appellate 
court, in reversing because of error 
as to the first ground, should not ad- 
mit the will to probate but should re- 
mand the case to the lower court for 
trial of the other issue. Matter of 
Wilcox, 30 N.E. 101, 131 N.Y. 610 mem. 
(2) If the reversal of an order re- 
fusing probate is on a question of 
Jaw, and the evidence is such that 


conflicting inferences may be drawn,. 


the appellate court should remand the 
case for a new trial rather than di- 
rect the admission of the will to pro- 
bate. In re Delmar’s Will, 152 N.E. 
448, 243 N.Y. 7 [rearg den 154 N.E. 


620, 243 N.Y. 595]. (3) Or if the re- 
versal is because of the fact that a 
finding of the jury is against the 
weight of the evidence, the appellate 
court should not dispose of the case 
by making a contrary finding but 
should direct a resubmission of the 
issue to the jury. In re Eno’s Will, 
187 N.Y.S. 756, 196 App.Div. 131. 


60. in re Murphy’s Estate, 181 N. 
W. 320, 148 Minn. 480. 


61. Lott v. Lott, 218 N.W. 447, 174 
Minn. 13. 

62. Mordecai v. Canty, 68 S.E. 
1049, 86 S.C. 470. 

63. Marshall v. ei ests 106 S.W. 


435, 48 Tex.Civ.App. 15 


64. Matter of Wilcox, 30 N.E. 101, 
131 N.Y. 610 mem; Matter of Hunt, 
18 N.E. 106, 110 N.Y. 278; Matter of 
Martin, 98 N.Y. 193; In re Smith’s 
Will, 96 N.Y. 661; In re Rundles’ Will, 
215 N.Y.S. 749, 216 App.Div. 658. 


fa] Statement in judgment that 
reversal is on facts as well as law 
is immaterial where only a question 
of law is actually involved. Matter 
of Hunt, 18 N.E. 106, 110 N.Y. 278. 


65. In re Hughes’ Will, 128 N.Y.S. 
594, 143 App.Div. 926; In re Miller’s 
Will, 126 N.Y.S. 690, 141 App.Div. 349 
[dism 95. N.B).° 1134, 202 N.Yu 536]; 
Matter of Goodwin, 88 N.Y.S. 734, 95 
App.Div. 183. 


66. In re Van Woert’s Will, 101 N. 
BE. 466, 207 N.Y. 756; In re Hopkins’ 
Will, 68 NBO 1108, 1G Ni We o9 be ain 
re Laudy’s Will, 42 N.E. 1061, 148 N. 
Y. 403; In re Hunt’s Will, 18 N.E. 106, 
110 N.Y. 2:78; Sutton v. Ray, 72) N.Y. 
482; Tyler v. Gardiner, 35 N.Y. 559; 


Auburn Theological Seminary v. Cal- 
houn, 25 N.Y. 422, 82 Am.D. 369 [rev 
38 Barb. 148, 62 Barb. 381]; In re 
Cutter’s Will, 162 N.Y.S. 545, 175 App. 
Div. 647 [rev 154 N.Y.S. 250, 89 Mise. 
663]; Matter of Warnock’s’ Will, 92 
N.Y.S. 643, 103 App.Div. 61; Matter of 
Shannon’s Will, 87 N.Y.S. 656, 93 App. 
Div. 373; Matter of Keefe’s Will, 62 
N.Y.S. 124, 47 App.Div. 214 [rev on 
other grounds 58 N.E. 117, 164 N.Y. 
352, rearg den 58 N.E. 1089, 164 N.Y. 
609]; Matter of Coe’s Will, 62 N.Y.S. 
376, 47 App.Div. 177. 


67. In re Van Woert’s Will, 101 N. 
BH. 466, 207 N.Y. 756; Sutton v. Ray, 
72 N.Y. 482. . 


68. Allen v. Pugh, 89 So. 470, 206 
Ala. 10; In re McNeil’s Estate, 140 
N.E. 922, 246 Mass. 250; Gale v. Nick- 
erson, 11 N.E. 714, 144 Mass. 415; 
Shermer’s Appeal, 44 Pa. 396. 


69. Schofield vy. Thomas, 83 N.E. 
L205 230! Ss at inere McNeil’s Es- 
tate, 140 N.E. 922, 246 Mass. 250; 


Gale v. Nickerson, 11 N.E. 714, 144 
Mass. 415. 


70. Shermer’s Appeal, 44 Pa. 396. 


71. Allen v. Pugh, 89 So. 470, 206 
Ala. 10. ; 


72. Matter of De Haas’ Will, 53 N. 
Y.S\ 565, 24 Mise, 258. 


73. Roberts vy. Stewart, 
(Tenn.) 162. 


74 Taylor v. Tibbatts, 13 B.Mon. 
Chey) anes 


75. Matter of Hopkins’ Will, 83 N. 
Y.S. 890, 41 Misc. 82, 88 [aff 87 N.Y.S. 
793, 93 App.Div. 618, aff 87 N.Y.S. 793, 
95 App.Div. 57, dism 72 N.E, 11438, 180 
NY. 528i 
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second hearing is properly held before the judge 
who first heard the ease, on the evidence introduc- 
ed at the previous hearing, and additional evidence 
presented for the first time.7® Except as to the 
questions decided on the appeal, a reversal on ap- 
peal gives to both parties a new trial on all the is- 
sues in the ease the same as if no trial had ever been 
had;*7 and the contestant is not estopped from rais- 
ing a new issue on the retrial because in the former 
trial the court instructed the jury that the contestant 
admitted that point.78 The lower court may, after 
reversal and remand for a retrial, permit the con- 
testant to amend his pleading to add a new ground 
of contest, under a general statutory authority to 
allow amendments at any time.’® As the reversal 
with remand for further proceedings of a decree re- 
fusing probate on the ground of testamentary inca- 
pacity reinstates the case on the issue of testamen- 
tary capacity as originally framed,®° the lower court 
must first dispose of that issue by new trial or prop- 
er dismissal before it has the power to order the 
will admitted to probate.§! 


[§ 1045] (3) Proceedings in Court to Which Is- 
sues Sent for Trial. A court to which an appellate 
court has sent issues for jury trial is confined to 
making answer to the questions sent to it and can 
make no ruling on a matter not pertinent to those 
questions,®? nor can it dismiss the proceedings for 
delay in prosecuting the jury trial.** 


[§ 1046] (4) Proceedings after Determination of 
Issues by Other Court. Where another court to 
which issues have been sent renders a judgment in 
favor of the validity of the will, the court sending 
the issues should enter a final decree directing pro- 
bate;8* but, for an appellate court to carry out the 
verdict and judgment of another court to which an 
issue has been certified, the proceedings and judg- 
ment of the latter court must be certified back to the 
first court;*®* and if neither court is superior to the 
other, the court sending the issues has no jurisdic- 
tion to require the other court to return a certificate 
of its judgment.*® 


[§ 1047] 2. Actions Relating to Wills or Probate 
—a. In General. Appeals from actions to contest a 
will are not governed by statutes relating to appeals 


76. Preston v.. Peck, 180 N.E. 671, 
279 Mass. 16. 


77. Hutchins v. Hutchins, 50 App. 


79. 
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from decisions growing out of any matters connect- 
ed with a decedent’s estate, and if not specially pro- 
vided for, must be taken under, and in accordance 
with, the general statutes governing appeals in civil 
cases.87 The statutory right of a contestant to ap- 
peal from an adverse judgment in an action to con- 
test a will cannot be impaired by the court’s plac- 
ing limitations or qualifications on the right of ap- 
peal which are not ‘found in the statute.** 


[§ 1048] b. Form of Remedy.®® Certiorari is not 
the proper remedy to review an order refusing to 
revoke the probate of a will,®® or an order vacating 
the probate of-a will,°t on the contest of heirs, where 
such orders are appealable, and, by statute, the rem- 
edy of certiorari is excluded where an appeal is 
available. 


[§ 1049] c. Decisions Reviewable.° Review can 
be had only of those orders or decisions of which a 
review is allowed by statute.®* Thus an order which 
is in effect an order refusing to revoke the probate of 
a will is not appealable where it is not included 
among the appealable orders designated by stat- 
ute;°* but such an order is appealable where a stat- 
ute expressly allows an appeal from an “order re- 
fusing to revoke the probate of a will.”®> Further, 
such a statute authorizes review of other orders 
which in effect refuse to revoke the probate of a 
will, such as orders dismissing a proceeding to re- 
voke the probate of a will®® or dismissing a contest 
of a proved will for failure to issue timely citation ;°7 
and an order denying the motion of one subsequent- 
ly appointed administrator of the contestant’s estate 
to vacate an order dismissing a will contest because 
of the death of the contestant has been held appeal- 
able on the ground that the personal representative 
never had an opportunity to appeal from the order 
dismissing the contest;°* but an order refusing to 
set aside an order denying or dismissing an applica- 
tion to revoke the probate of a will is not appealable 
under a statute as above described,®® nor is an or- 
der revoking an order refusing to admit a wilt to 
probate appealable.t An order that a will previ- 
ously rejected will be repropounded for probate is 
appealable under a statute allowing an appeal when 
any person shall be “dissatisfied with the sentence, 


vy. Christy, 198 N.W. 314, 197 Iowa 661. } ings see supra § 991. 
Butman vy. Christy, supra. 


90. Mahoney v. San Francisco Su- 
per Ct) (4 Pes 4 OnOalee aise 


D.C. 151. 269 F. 493; Butman v. Chris- 
ty, 198 N.W. 314, 197 Towa 661; In re 
Mears’ Estate, 56 S.E. 7, 75 S.C. 482, 
9 Ann.Cas. 960. 


[a] Miustration.—Where the jury 
at the first trial of a will contest find 
the testator incompetent, but find 
there was no undue influence or fraud, 
and a decree is rendered thereon, set- 
ting aside the probate of the will, 
from which the caveatees appeal, 
there is no decree on the verdict as 
to the issues of undue influence and 
fraud, from which the caveator can 
appeal, so that the reversal of the de- 
eree setting aside the will reopens the 
case for trial on all the original is- 
sues. Hutchins v. Hutchins, 50 App. 
DC) 151, 269..F., 493. 


78. Butman v. Christy, 198 N.W. 
314, 197 Iowa 661. 


[a] Pleadings and instructions in 
former trial not admissible in evi- 
dence on theory of estoppel._—_Butman 


80. Hutchins v. Hutchins, 49 App. 
D.C, 118, 261 F. 460. 


81. Hutchins v. Hutchins, supsa. 


82. Loring v. Doloughan, 115 N.E. 
256, 226 Mass. 158. 


83. In re Miller’s Will, 126 N.Y.S. 
690, 141 App.Div. 349 [appeal dism 
95 N.E. 1134, 202 N.Y. 536]. 


84. Union Trust Co. of Lancaster 
v. People’s Trust Co. of Lancaster, 
98 A. 1062, 254 Pa. 385. 


85. In re Hohein’s Estate, 108 A. 
Wisp Op band msUinion wh rwst «Com ot 
Lancaster v. People’s Trust Co. of 
Lancaster, 98 A. 1062, 254 Pa. 385. 


86. In re Hohein’s. Estate, 108 A. 
1\7.3,.265, Pa. U4. 


87. Goheen v. Stirlen, 139 N.E. 359, 


193 Ind. 246. 

88. Moore v. Martin, (Tex.Civ. 
App.) 273 S.W. 961. 

89. For review of probate proceed. 


91. Cunningham v. San Francisco 
Super. Ct; GeCaltalace 


92. In probate proceedings see su- 
pra § 993. 

93. In re Sanders’ Estate, 232 P. 
733, 70 Cal.App. 127; In re Ferguson’s 
Estate, 237 P. 1105, 73 Mont. 596. 

94 In re Ferguson’s Hstate, supra. 

95. Hartman v. Smith, 74 P. 7, 140 
Cal. 461. 

96. In re Plumb’s Estate, 170 P. 
609, 177 Cal. 300. 

97. In re Simmons’ Estate, 143 P. 
697, 168 Cal. 390; Mahoney v. San 
pee Super: Ct. 74 P.1374140 CGak 

98. In re Baker’s Estate, 150 P. 
989, 170 Cal. 578. 

99. In re Sanders’ Estate, 232 P. 
Nae, 10, CakApps 127. 

1. In re Bouyssou’s Estate, 82 P. 
1066, 1 Cal.App. 657. 
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judgment or decree of the County Court.” Stat- 
utes providing generally for review of all final or- 
ders, judgments, or decrees, which affect substantial 
rights, authorize appellate review of an order re- 
fusing to revoke or set aside an order admitting,* or 
setting aside an order admitting,* a will to probate; 
but the denial of a motion to dismiss proceedings to 
revoke the probate of a will is not appealable as a 
final order which affects a substantial right.° An 
order that a probate in common form be reéxamined 
and that a probate in solemn form be had is appeal- 
able under a statute providing that any person ag- 
grieved by any decree, order, appointment, grant, or 
denial of any judgment of probate, which may con- 
elude his interest, and which is not strictly interloc- 
utory, may appeal therefrom to the superior court.* 


[§ 1050] d. Right of Review.” Generally, an ex- 
ecutor under a will has the right to obtain appellate 
review of an order or judgment invalidating or set- 
ting the will aside under statutes giving such right to 
interested persons,*® or to a party aggrieved by the 
decision;® and this is true although the probate 
court, pursuant to the decree invalidating the will, 
has proceeded to revoke the executor’s letters testa- 
mentary before the appeal is taken and perfected,+® 
or although the beneficiaries under the will default 
and do not join in the appeal.t? Beneficiaries un- 
der a will, although not parties to the record, gener- 
ally have a right to appeal from an order setting 
aside the will or revoking the probate thereof, under 
a statute authorizing an appeal by any party deeming 
himself aggrieved by the judgment of the probate 
court;!2 but a beneficiary under the will who re- 
ceives as surviving widow the same amount of prop- 
erty she would have received under the will is not 
an “aggrieved party” entitled to appeal from such 
a judgment.t? Although he is not a party to the 
record,!* a person interested as heir and who would 
be concluded by a judgment against the contestant 
may, under a statute giving the right of review to 
persons interested, appeal from a judgment or order 
adverse to another who has brought proceedings to 
contest the will of the deceased ancestor;!° but a 


2. Harvey v. Smith, 18 N.C. 186; 
Ward v. Vickers, 3 N.C. 164. 
3. Dean v. Dean, 88 N.E. 149, 239 


Tll. 424; Mackey v. Atoka, 126 P. 767, 
34 Okl. 572; Parsons v. Balson, 109 


[a] 
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129 N.W. 181, 88 Neb. 107; 
Brown, 44 S.B. 488, 53 W.Va. 


Interested in proceeding to 
revoke probate.—An 
devisee under a will is a party bene- 16 
ficially interested in a proceeding to 3 
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contestant who receives a judgment in his favor in- 
validating the will on the ground of undue influence 
is not “agerieved” by the judgment within the mean- 
ing of a statute allowing appeals, and cannot appeal 
therefrom although the ‘trial court refused to submit 
the issue of testamentary capacity to the jury.* 
Hither an executor,'* or persons interested as ae 
in the residue of the estate not disposed of by the 
will,18 have such an interest as entitles them to ap- 
peal from that portion of the court’s order in a con- 
test action which provides for payment of attorney’s 
fees of a devisee out of the estate. 


[§ 1051] e. Parties.1° On appeal from a judg- 
ment setting aside the probate of a will, parties in- 
terested whose interests are adverse to those of ap- 
pellant, and who have aided the named appellee in 
the court below, are necessary parties appellee;?° 
and, where one co-contestant appeals from a decree 
dismissing their petition to contest a will, the other 
contestants are necessary parties to the appeal, as 
their interests must be affected by any action taken 
by the appellate court.?!_ Persons whose interests 
are not opposed to those of appellant and whose 
rights will not be injuriously affected by a reversal 
or modification of the judgment or decree are not 
“adverse parties” within the meaning of a statute 
making such parties necessary parties on appeal.?” 
However, a statute providing generally that parties 
who are united in interest must be joined as plain- 
tiffs or defendants applies to appellate proceedings 
so as to require that an executor who appeals from 
an adverse judgment in a will contest join all bene- 
ficiaries under the will, who were parties in the 
court below, as parties on appeal, although the vari- 
ous beneficiaries receive different amounts under the 
will.2* On appeal from a judgment refusing to set 
aside the probate of a will, one who has purchased 
decedent’s property from the beneficiary entitled to 
the same under the will is entitled to intervene and 
seek to uphold the probate of the will.?4 


[§ 1052] f. Presentation and Reservation in Low- 
er Court of Grounds of Review.2° In accordance 
with the general rule,?* and the rule heretofore stat- 


Ward v. 
227. 


14, vanes v. Bank of Commerce & 
Trust Co., 257 S.W. 94, 149 Tenn. 126. 


15. In re Blackfeather’s Estate, 
153 P. 839, 54 Okl. J. 


Turner v. Anderson, 139 S.W. 


executor and 


N.W. 136, 129 Wis. 311. 


{a] _Order dismissing petition for 
revocation of probate is appealable 
under a statute allowing an appeal 
from any judgment, decree, or order 
of the probate court affecting a sub- 
stantial right. Mackey v. Atoka, 126 
P. 767, 34 Okl. 572. 

4 Wynne v. Spiers, 7 Humphr. 
(Tenn.) 394; Heminway v. Reynolds, 
74 N.W. 350, 98 Wis. 501. 


5. In re Soule’s Will, 46 Hun 661 
{aff 17 N.E. 868, 109 N.Y. 662]. 


6 Wentworth v. Treanor, 31 N.H. 
528. 

7. In probate proceedings see su- 
pra § 994. 

8 King v. Westervelt, 120 N.E. 
241, 284 Til. 401; In re Crumbaker’s 
state, Aa Ny ie 8 App. 411; Emhardt v. 
Collett, 131 N.E. 48, 191 ind. 215; Din- 
widdie v. Shipman, 108 N.E. 228, 183 
Ind. 82; In re Creighton’s Estate, 


revoke the probate of a will within 
the meaning of a statute providing 
for the issuance of a writ of review 
or certiorari only at the instance of 
a “party beneficially interested.” 
State v. District Court of Second Ju- 
dicial Dist. in and for Silver Bow 
County, 19 P.(2d) 220, 93 Mont. 439. 


9. In re Bernheim’s Estate, 266 P. 
378, 82 Mont. 198. 57 A.L.R. 1169; In 
re Cavanaugh’s Will, 131 N.Y.S. 982, 
72 Misc. 584, 8 Mills Surr. 223. 


10. In re Cavanaugh’s Will, supra. 


11. Hesterberg v. Clark, 46 N.E. 
734, 166) DMS 2400057 Jam. Sake boone 
Prob.Rep.Ann. 148; Emhardt v. Col- 
lett, 131 N.E. 48, 191 Ind. 215. 


12. Meyer v. Henderson, 
1073, 42 A. 241, 88 Md. 585; 
Warfield, 7 Md. 65. 


13. In re Bernheim’s Estate, 246 
P. 378, 82 Mont. 198, 57 A.L.R. 1169. 


41 A. 
Dorsey v. 


180, 236 Mo. 528. 


17. In re Baxter’s Estate, 22 P.(2d) 
182, 94 Mont. 257. 


18. In re Baxter’s Estate, supra. 


19. On appellate review of probate 
proceedings see supra § 996. 


20. Security Trust Co. of Roches- 
Hod a ar v. Myhan, 114 N.E. 410, 186 
n 


21. McKay v. Stephens, 142 P. 662, 
81 Wash. 306. 


22. In re Baxter’s Estate, ag ‘Ps 
(2d) 182, 94 Mont. 257. 


23. Young v. Rives: 179 N.E. 358, 
124 Ohio St. 448 


24. Howley v. Sweeney, 
App.) 288 S.W. 602. 


25. In provers proceedings see su- — 
pra § 995 


26. See Appeal and Error § 580. 


(Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 1052] 
ed as to appeals in probate proceedings,*7 it is usual- 
ly held that there can be no review on appeal, in 
actions to contest or set aside a will, of questions 
which have not properly been raised and preserved 
for review in the lower court.?® Questions not pre- 
sented in the lower court ordinarily will not be con- 
sidered for the first time on appeal;?° the case must 
be tried on the same theory on appeal as in the trial 
court,®° and grounds of contest, which the contest- 
ant in an action to contest a will has apparently 
abandoned at trial, will not be considered on ap- 
peal.*t Under the above rule, if they have not been 
properly presented and preserved in the court be- 
low, the appellate court will not consider questions 
as to the sufficiency of pleadings,?? misjoinder of 
parties,** the sufficiency of the contestant’s interest 
to entitle him to make the contest,** the revival of 
the contest in the name of the contestant’s adminis- 
trator,*® the admission of evidence,*® the sufficiency 
of instructions,** the submission of issues to the 
jury,°® or the conduct of jurors.*® 


Manner and sufficiency of presentation or reser- 
vation. Where the admission of evidence is object- 
ed to solely on one ground in the court below, it can- 
not be objected to on another ground in the appel- 
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late court;*® and an objection to the admission of 
evidence must indicate that particular portion of the 
witness’ testimony that is objected to as incompe- 
tent,** unless the testimony is entire in nature so 
that there is no reason for requiring separate ob- 
jection to the several parts of it.42 If evidence is 
improperly excluded, counsel does all that is requir- 
ed to preserve the question for appeal where he 
requests the court to allow the witness to testify be- 
fore the court in the absence of the jury, which re- 
quest is refused, and counsel excepts.4% An assign- 
ment of error in the exclusion of evidence as ground 
for a new trial proper raises and preserves for ap- 
peal the question of the competency of the witness 
whose testimony was excluded.*4 Where appellant, 
several days before trial, has properly moved te 
have the case tried by jury, the question of denial of 
a jury trial is properly preserved for appeal, al- 
though he does not renew his motion again immedi- 
ately before the trial is entered upon.4® Material 
allegations of an executor’s answer may constitute 
a sufficient objection to the giving of a judgment 
revoking probate to lay a foundation that will enti- 
tle him to appeal.*® 


New defense on appeal. Where the appellate 


27. See supra § 995. 

28. Ala.—Lewis v. Martin, 98 So. 
635, 210 Ala. 401. 

Ark.—Griffin v. Union Trust Co., 
266 S.W. 289, 166 Ark. 347. 

Cal.—In re Relph’s Estate, 221 P. 
361, 192 Cal. 451; In re Kilborn’s Es- 
tate, 412-P: 52, 158 Cal. 693: 


Ill.—Kalnis v. Waitek, 179 N.E. 
860, 347 Ill. 253; Prinz v. Schmidt, 
166 N.E. 209, 334 Ill. 576; Holland 


v. People’s Bank & Trust Co., 135 N. 
E. 717, 303 Ill. 381; Larabee v. Lara- 
bee, 88 N.E. 1037, 240 Ill. 576; God- 


mreyey. Ebillips, @WoN.. 19°, 209 Ti 
584; Drach v. Kamberg, 58 N.E. 370, 
437 I11.. 385. 

Ind.—Robbins vy. Fugit, 126 N.E. 
321, 189 Ind. 165. 

Ky.—Young’s Ex’r v. Toliver’s 
Adm’r, 284 S.W. 389, 214 Ky. 769; 


Green v. Moore, 268 S.W. 337, 206 Ky. 
724; Fitzgerald v. Fitzgerald, 258 S. 
W. 681, 201 Ky. 813. 


Mo.—Clark v. Crandall, 5 S.W.(2d) 
383, 319 Mo. 87; Rock v. Keller, 278 
S.W. 759, 312 Mo. 458; Stewart v. 
Coshow, 142 S.W. 283, 238 Mo. 662; 
Letton v. Graves, 26 Mo. 250; Hoctor 
v. Pavlick, (App.) 199 S.W. 1038. 


Ohio.—Adams vy. Foley, 173 N.E. 
197, 36 Ohio App. 295; Phillips v. 
Board of Education of Pickaway Tp. 
Rural School Dist., 153 N.E. 119, 21 
Ohio App. 194. 

Okl.—Scott v. McGirth, 139 P. 519, 
41 Ok. 520. 

S.D.—In re Boll’s Estate, 178 N.W. 
880, 48 S.D. 242. 

Tex.—Cumby v. Bryan, (Civ.App.) 
28 S.W. 56. p 

29. Dreisbach v. Spring, 144 P. 195, 
93 Kan. 240. 

30. Evans v. Partlow, 16 S.W.(2d) 
212, 322 Mo. 11. 

31. In re Hinde’s Estate, 
561, 200 Cal. 710. 

32. Sharp v. Losee, 199 P. 94, 109 
Kan. 211; Stewart v. Coshow, 142 S. 
W. 288, 238 Mo. 662; Scott v. McGirth, 
139 P. 519, 41 Okl. 520. 


Sufficiency of pleading ques- 
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[a] 


tion for first time on appeal.—(1) 
Where the sufficiency of a complaint 
to set aside a will is questioned for 
the first time in the appellate court, 
it will not cause a reversal if the 
complaint would be good after verdict 
or sufficient to bar another action for 
the same cause. Burkhart v. Gladish, 
24° N.E. 118,123) Ind. 337. (2) Where 
the proponent without objection tries 
the case as if the petition of the con- 
testant stated a cause of action on the 
issue of undue influence, he cannot 
for the first time on appeal claim 
that the petition does not sufficiently 
tender such issue. Clark v. Crandall, 
5 S.W.(2d) 388, 319 Mo. 87. 


33. Hamner v. Edmonds, 36 S.W. 
(2d) 929, 327 Mo. 281. 


34. Holland v. Jackson, (Civ.App.) 
19 S.W.(2d) 428 [rev on other grounds 
(Tex.) 37 S.W.(2d) 726]. 


[a] Challenge of right to contest 
by plea in limine.—An assignment of 
error based on the ground that the 
contestant did not have an interest 
entitling him to make the contest will 
be overruled on appeal where appel- 
lant filed’ no plea in limine challeng- 
ing the contestant’s right to maintain 
the suit. Holland v. Jackson, (Civ. 
App.) 19 S.W.(2d) 428 [rev on other 
grounds (Tex.) 37 S.W.(2d) 726]. 


oo, .Loune’s)) Bx vy. | /Noliver's 
Adm’r, 284 S.W. 389, 214 Ky. 769. 


36. Ala.—Cummings v. McDonnell, 
66 So. 717, 189 Ala. 96. 


Cal.—In re Relph’s Estate, 221 P. 
361, 192 Cal. 451. 
Ill—Drach v. Kamberg, 58 N.E. 


370, 187 Ill. 385. 


Ky.—Fitzgerald v. Fitzgerald, 258 
S.W. 681, 201 Ky. 813. 


Mo.—Rock v. Keller, 278 S.W. 759, 
3812 Mo. 458; Rose v. Rose, 249 S.W. 
605. 

[a] Availability to appealing ex- 


ecutor of nonappealing mino?r’s right 
to make belated objection.—An exec- 
utor, who is appealing alone from a 
judgment for the contestant in a will 
contest, cannot object to the admis- 
sion of evidence for the first time on 
appeal, although Some of the propo- 
nents in the court below are minors 


whose rights would not have been 
lost by neglect of their guardian to 
object had they taken an appeal. Hol- 
land v. People’s Bank & Trust Co., 135 
INGE L Ge) IIS Sas 


37. Lewis v. Martin, 98 So. 635, 
210 Ala. 401; Boone v. Boone, 169 S. 
W. 779, 114 "Ark. 69; Drach v. Kam- 
berg, 58 N.E. 370, 187 Ill. 385; Adams 
Sey: 173 N.E. 197, 36 Ohio App. 


[a] General exception to instruc- 
tions.—(1) A general exception to an 
instruction or charge does not bring 
up for review an error in omission or 
failure to give further proper instruc- 
tions. Adams v. Foley, 173 N.E. 197, 
36 Ohio App. 295. (2) If the error in 
instruction is one of commission rath- 
er than omission, a general exception 
is sufficient and counsel is not re- 
quired to request a correction of the 
instruction in order to preserve ex- 
ceptions. Warn v. Whipple, 187 N.E. 
88, 45 Ohio App. 285. 


38. Hoctor v. Pavlick, (Mo.App.) 
199 S.W. 1038; In re Boll’s Estate, 178 
N.W. 880, 43 S. D. 242: 


39. Phillips v. Board of Education 
of Pickaway Tp. Rural School Dist., 
153 N.E. 119, 21 Ohio App. 194. 


[a] Motion for withdrawal and 
continuance.—Misconduct of a juror 
not considered on appeal where ap- 
pellant did not, during trial, move 
that the juror be withdrawn and the 
cause continued. Phillips v. Board 
of Education of Pickaway Tp. Rural 


School Dist., 153 N.E. 119, 21 Ohio 
App. 194. 
eae Rose v. Rose, (Mo.) 249 S.W. 


41. Scott v. Townsend, 166 S.W. 
1138, 106 Tex. 322 [rev (Civ. App.) 159 
S.W. 342]. 


42. Scott v. Townsend, supra. 


43. Conlee v. Taylor, 285 S.W. 35, 
153 Tenn. 507, 48 A.L.R. 940. 


44. Allen v. North, 110 N.E. 4027, 
271 Ill. 190. 


45. Lyman v. Kaul, 113 N.E. 944, 
Zou, Lt, 


46. In re Bernheim’s Estate, 266 
P. 378, 82 Mont. 198, 57 A.L.R. 1169. 
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court has full jurisdiction of the formation and tri- 
al of all issues involved in the contest, defendant 
may on appeal avail himself of a defense which he 
did not present in the lower court.*7 


[§ 1053] g. Requisites and Proceedings for 
Transfer of Cause in General. As in the case of 
review of probate proceedings,*® it is usually essen- 
tial that all statutory requirements with reference 
to the taking and perfecting of appellate proceed- 
ings be complied with.*® 


Notice. No notice of appeal need be given to one 
who did not oppose appellant and whose rights would 
not be affected by a reversal of the cause;°° but 
where required by statute, notice of appeal must be 
served on all necessary parties.°! A waiver of no- 
tice of appeal by a co-contestant of appellant, who 
is a necessary party, is ineffective where the party 
attempting to make the waiver has lost his right 
of appeal by lapse of time, for at that time he has 
nothing to waive.>? 


Time for taking proceedings. <A statute allow- 
ing a certain time for appeals from decisions of sur- 
rogates admitting wills to record or probate, or re- 
fusing the same, has no application to an appeal 
from a decree confirming the previous probate of a 
will in a suit to contest the validity of the probated 
will.®8 


[§ 1054} h. Bffect of Transfer of Cause or Pro- 
ceedings Therefor.°* While the perfection of an 
appeal in an action to contest a will merely gives 
the appellate court jurisdiction to hear and. deter- 
mine the will contest rather than jurisdiction of the 
entire estate,°® so that it cannot grant an order that 
the costs of an appeal shall be paid out of the es- 
tate,°® or appoint a receiver for the estate pending 
appeal,®? as a general rule the appellate court be- 
comes vested with jurisdiction over the subject mat- 
ter of the appeal and the trial court has no power 
to render any further decision in the matter affect- 
ing the rights of the parties before the case has been 
remanded.®® Although the trial in the appellate 
court is de novo,®® an appeal from an order or de- 
eree setting aside a will and revoking its probate 
does not have the effect of annulling or vacating the 
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order or decree appealed from,®° nor lessen its pres- 
ent force and effect to invalidate the will so as to 
permit the probate court to regard the will as valid 
and subsisting;®1 and, where an appeal has been 
taken from a Judgment revoking the probate of, and 
invalidating, one will, and in the meantime another 
will has been offered for probate, the probate court 
should suspend proceedings until final determination 
of the appeal.®? If the enforcement of a judgment 
setting aside a will and revoking its probate has been 
stayed by the giving of a supersedeas bond, the low- 
er court can take no steps to carry the judgment in- 
to effect,°* and hence it cannot properly displace the 
executor by appointing an administrator and order- 
ing the former to turn over the property of the es- 
tate to the latter.° Where real estate disposed of 
only under the residuary clause of the will would 
have to be sold to pay debts, although the will is 
held valid, it is proper to refuse a stay, pending an 
appeal from an order setting the will aside and ap- 
pointing an administrator, of proceedings by the ad- 
ministrator for a sale of the real estate,®> especially 
where those objecting to the sale fail to give the bond 
which is required by statute before a sale of the real 
estate will be prevented.°® 


[§ 1055] i. Assignment of Errors or Grounds of 
Appeal. Where a writ of certiorari is taken in an 
action to contest a probated will, the reviewing 
court is limited to the grounds of error specified in 
the application for the writ.®* 


[§ 1056] j. Record or Transcript. As error 
will not be assumed but must affirmatively appear 
of record,®® an appellant appealing from an order 
dismissing a proceeding to revoke a probate must 
show by bill of exceptions, or other proper record, 
such a condition of affairs as to make it affirmatively 
appear that the court below erred in dismissing the 
contest ;7° and, if the record contains no bill of ex- 
ceptions showing the evidence taken and considered 
by the court on the hearing of the motion to dismiss 
the contest proceedings, the only question which the 
appellate court can consider is whether or not the 
record, or what may be treated as the judgment 
roll, is sufficient to sustain the order.71 If the bill 
of exceptions is incomplete and omits a considerable 


47. Kirkland v. Calhoun, 248 S.W. 
302, 147 Tenn. 388. 

48. See supra § 997. 

49. McKay v. Stephens, 142 P. 662, 
81 Wash. 306. 


50. Young v. Henderson, 
1115, 146 Okl. 11. 


51. McKay v. Stephens, 142 P. 662, 
81 Wash. 306. 

52. McKay v. Stephens, supra. 

53. Williams v. Fitch, 15 Barb. 
(N.Y.) 654. 


54. On appellate review of probate 
proceedings see supra § 1015. 


55. Goff v. Coolidge, 115 N.W. 1059, 
152 Mich. 121. 

56. Goff v. Coolidge, Supra. 

57.9 Sanker v. Mattison, 20 Ohio 
Cir.Ct. 229, 11 Ohio Cir.Dec. 125. 


58. Westfall v. Wait, 68 N.E. 1009, 
161 Ind. 449. 
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59. Stewart v. Oneal, 237 F. 897, 
150 C.C.A. 547. 


60. Dinwiddie v. Shipman, 108 N. 
HK. 228, 183 Ind. 82. 


61. In re Cavanaugh’s Will, 131 N. 
Y.S. 982, 72 Misc. 584. 


62. In re Cavanaugh’s Will, supra. 


[a] Reason for rule.—‘Upon a 
final determination of the action in 
the Supreme Court, the surrogate will 
then be in a position to issue new let- 
ters testamentary to the executor 
named in the will, if such will be 
finally sustained; or, in event that 
it be not sustained, to take the pro- 
bate of another will, or to grant let- 
ters of administration, as the case 
may require, freed from the embar- 
rassments and entanglements which 
might arise if in the first instance 
he admitted another will to probate 
or granted general letters of admin- 
istration.” In re Cavanaugh’s Will, 
131 N.Y.S. 982, 985, 72 Mise. 584. 


63. Dinwiddie v. Shipman, 108 N. 


E. 228, 183 Ind. 82. 


64. Dinwiddie v. Shipman, supra; 
In re Cavanaugh’s Will, 131 N.Y.S. 
982, 72 Misc. 584. 


65. Ditton v. Hart, 95 N.E. 119, 175 
Ind. 585. 


66. Ditton v. Hart, supra. 


67. Leatherwood vy. Stephens, (Tex. 
Commn.App.) 24 S.W.(2d) 819 [aff 
(Civ.App.) 13 S.W.(2d) 726]. 


68. On appeal in probate proceed- 
ings see supra § 1017. 


69. In re Kilborn’s Estate, 112 P. 
52, 158 Cal. 593; Rust v. Rust, 84 
S.W. 1152, 27 Ky.L. 275. 


Presumption in favor of correctness 
oe ower court’s action see infra § 


70. In re Plumb’s Estate, 170 P. 
609, 177 Cal. 300. 


71. In re Parsons’ Estate, 114 P. 
570, 159 Cal. 425. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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portion of the evidence, the appellate court may not 
consider the questions of fact on which issue was 
joined and which were necessarily determined by the 
judgment.’? Where trial by j jury is a matter of right 
in a will contest, the evidence is properly present- 


ed in the record on appeal by bill of exceptions,?* 


and a statute requiring a note of testimony or certifi- 
cate of the court reporter in equity suits in which 
the judge causes the evidence to be taken orally be- 
fore him in open court has no application.74 On ap- 
peal from an order denying a motion for a new trial 
in an action to revoke the probate of a will, portions 
of the transeript containing copies of the pleadings, 
the verdict of the jury, and the decree revoking pro- 
bate, are sufficiently authenticated by the clerk’s 
certificate in proper form, certifying that the papers 
in question are correct copies of the originals, and 
no bill of exceptions is necessary, where the applica- 
ble statutes require that the record consist only of 
the judgment roll with a copy of the order made 
and that the copies of the papers constituting the 
judgment roll be certified to be correct by the 
elerk.7® A rule of court requiring a bill of excep- 
tions, “except where another mode of authentication 
is provided by law,” has no application where there is 
a statute expressly authorizing authentication by 
the clerk’s certificate.7® 


[§ 1057] k. Hearing and Scope and Mode of Re- 
view*’—(1) In General. Except where the pro- 
ceedings are equitable or triable de novo on appeal,’*® 
the review of the appellate court is generally limit- 
ed to errors or questions of law whieh have been duly 
preserved and presented, whether the review is of 
a proceeding to contest or revoke a probated will’® 
or of an order denying an application to vacate an 
order refusing to admit a will to probate.°° While, 
under a statute to that effect, the appellate court 
may review an order denying a motion to vacate the 
probate of a will as if an original application to va- 
eate the probate had been made in the appellate 
court,§1 the appellate court can usually review only 


72. In re Hatfield’s Will, 122 P. 81. 


63, 21 Colo.App. 443. 
73. Wachter v. Davis, 111 So. 917, 
215 Ala. 659. 
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the questions involved in the decision appealed 
from,*? or in an order necessarily involved in the 
order appealed from.** On appeal from an order re- 
fusing to revoke the probate of a will, the appellate 
court is limited to the determination of the question 
of whether or not the probate should be set aside,®* 
and the court will not undertake to determine the 
validity of the alleged will,8® the construction of 
the same,*® or whether the will should be corrected 
and be re-probated with certain changes.** Nor can 
the court on appeal from an order revoking the 
probate of a will deal with the question of future 
administration of the assets of the estate.** On 
appeal from an order denying a motion to vacate an 
order dismissing a will contest, appellant has a right 
to have the order reviewed not only for excess of 
jurisdiction but also for error.*® Where an order for 
a re-probate is granted, and an issue made and tried, 


,an appeal from the ultimate decision places the en- 


tire case in the appellate court and it may dismiss 
the cause entirely on the ground that the order for 
re-probate was not properly granted in the first 
place.®°° On reversing for a new trial on one ground, 
the appellate court will not enter into an unnecessary 
consideration of other questions which might not 
arise after a new trial,®! nor will other questions be 
unnecessarily considered after it has been determin- 
ed that the decision appealed from is amply sus- 
tained on one ground and must be affirmed.®2 


Questions or objections not urged on appeal. 
Questions abandoned in argument will not be con- 
sidered by the appellate court on appeal in an ac- 
tion to set aside a will. 


[§ 1058] (2) Questions of Fact, Verdict, or Find- 
ings—(a) In General. As a general rule the re- 
viewing court is concluded by the findings of fact 
made in the lower court and cannot disturb them 
if they are sufficiently supported by the evidence, ei- 
ther on review of proceedings to contest or revoke 
a probated will,®* proceedings to require that a will 
probated in common form be probated in solemn 


In re Rowley’s Will, 186 N.Y. ]149 So. 186. 
S. 656, 114 Misc. 375. 


82. Andrews v. 
1078, 122 Kan. 291; 


89. In re Boaker’s Estate, 150 P. 
Glidden, 251 P.| 989, 170 Cal. 578. 


State v. District 


“126, 293 Mo. 16; 


74. Wachter v. Davis, supra. 

75. In re Kilborn’s Estate, 120 P. 
762, 162 Cal. 4. 

76. In re Kilborn’s Estate, supra. 


77. In appellate review of probate 
proceedings see supra §§ 1019-1042. 


78. See infra § 1059. 


79. Ariz.—In re Biehn’s Estate, 18 
(2d), LUL2: 


Cal.—In re Holloway’s Estate, 235 
P1012) 195 Cal. "711. 


Ind.—Danville Trust Co. v. Barnett, 
111 N.E. 429, 184 Ind. 696. 


Me.—In re Thompson, 102 A. 303, 


116 Me. 473. 
Mo.—Nealey v. Murdock, 239 S.W. 
3 Hill v. Boyd, 97 S.W. 
Beyer v. Hermann, 


199 Mo. 438; 
918, Letton v. 


73 S.W. 164, 173 Mo. 295; 
Graves, 26 Mo. 250. 


Presentation and reservation of 
grounds of review in lower court see 
supra § 1052. 

80. In re Zachary’s Estate, 145 N. 
W. 8838, 165 Iowa 309. 


Court, 272 P. 525, 838 Mont. 400. 


[a] Tllustration.—If the appeal is 
from an order denying a motion for 
a new trial on the issue of testamen- 
tary capacity in an action to contest 
a will, the appellate court cannot re- 
view the lower court’s ruling on the 
question of whether or not as a mat- 
ter of law the will is invalid on its 
face. Andrews v. Glidden, 251 P. 
1078, 122 Kan. 291. 


83. In re Simmons’ Estate, 143 P. 
697, 168 Cal. 390. 


84. Dean v. Dean, 88 N.E. 149, 239 


Tll. 424; In re Watson, 30 N.B. 56, 
131 N.Y. 587; Leatherwood v. Ste- 
phens, (Tex.commn.App.) 24 S.W. 


(2d) 819 [aff (Civ.App.) 13 S.W.(2d) 
726]. 

85. In re Sullivan’s Estate, 82 P. 
297, 40 Wash. 202, 111 Am.S.R. 895. 


86. In re Watson, 30 N.E. 56, 131 
N.Y. 587. 


87. Leatherwood v. Stephens, 
(Tex.Commn. App.) 24 S.W.(2d) 819 
[aff (Civ.App.) 13 S.W.(2d) 726]. 


88. Gardiner vy. Goertner, (Fla.) 


90. Harvey v. Smith, 18 N.C. 186. 


91. McEvilly v. Brownfield, 101 N. 
EH. 229, 258 Ill. 49; Moran’s Ex’r v. 
Moran, 38 S.W.(2d) 207, 238 Ky. 403. 


92. In re Baker’s Estate, 168 P. 
881, 176 Cal. 430; Lawson v. Ward, 137 
A. 479, 153 Md. 98. 


93. In re Burcham’s Estate, 235 N. 
W. 764, 211 Iowa 1395; Bouthemy v. 
Dreux, 12 Mart, (La.) 639; Rayl v. 
Golfinopulos, (Mo.) 233 S.W. 1069. 


94. Ala.—Kay vy. Elston, 87 So. 525, 
205 Ala. 307. 


Ariz.—In re Biehn’s Estate, 18 P. 
(2d). 1112. 


Ark.—Phillips v. Jones, 18 S.W.(2d) 
352, 179° Ark: ‘877;" Emerich va. Ar- 
endt, 14 S.W.(2d) 547, 179 Ark. 186. 


Cal.—In re Holloway’s Estate, 235 
P. 1012, 195 Cal. 711; In re Streeton’s 
Estate, 191 P. 16, 183 Cal. 284; In re 
hor ga Estate, 8 P.(2d) 499, 121 
Cal.App. 9; In re Malvasi’s Estate, 
273 P. 1097,:96 Cal.App. 204. 


. itn we CenGe v. Heldt, 26 P.(2d) 
13. 


Fla.—Hooper v. Stokes, 145 So. 855 
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form,®® or proceedings to contest an order refusing 
to probate a will.°° However, the findings or ver- 
dict will be set aside by the appellate court if they 
are supported by no substantial evidence,®* or are 
clearly and manifestly against the weight of the evi- 
dence.®*® In determining the sufficiency of the evi- 
dence to sustain the conclusions reached below as to 
the facts, the appellate court will, if possible, disre- 
gard the evidence favorable to appellant and consid- 
er and interpret the evidence in the light most fa- 
vorable to appellee;°® but in view of the proneness 
of jurors to set aside wills not according with their 
concepts of justice, the appellate court, on appeal 
from a verdict and judgment revoking a probated 
will has the duty of scrutinizing with great care the 
evidence on which the verdict is based.1. Evidence 
not properly admissible on the issue under consid- 
eration, but admitted on another issue on which the 
finding was for appellant, will not be considered by 
the appellate court in determining the sufficiency of 
the evidence to sustain the findings on the issue in 
question.2 In determining whether a general ver- 
dict invalidating a will is supported by the evidenee, 
the appellate court will regard as established those 
facts which the jury found for the proponent on con- 
flicting and substantial evidence;* and a general 


[motion den 146 So. 668]; Parker v. 
Penny, 117 So. 708, 95 Fla. 922. 

Ill.—French y. French, 74 N.E. 403, 
215 Ill. 470. 


168 S.W. 
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Brock, 76 Mo. 314; 
650, 182 Mo.App. 
gree 138 S.W. 


[§ 1058 


verdict will not be set aside if there is sufficient evi- 
dence to sustain it on any of the issues presented, 
although as to some issues the evidence may be in- 
sufficient.* 


Conflicting evidence, weight cf testimony, and 
credibility of witnesses. In accordance with the 
rule that the findings of fact made in the lower court 
are conclusive on the appellate court,’ it is usually 
held that the appellate court will not pass on the 
weight of the evidence or credibility of the witness- 
es,° and if there is a substantial conflict in the evi- 
dence, the findings will not be disturbed,’ although 
the appellate court believes that the preponderance 
of the evidence is the other way.® The fact that 
there is a conflict in the evidence on which the find- 


ings of the trial court may be predicated will not . 


eause them to be sustained if the trial court has 


’ misapprehended the legal effect of the evidence as 


an entirety.® 


Successive trials. Where the case has been tried 
before two juries, each of which has reached the 
same result, and two different judges have approved 
the verdicts, the reviewing court is much more re- 
luctant to reverse because of insufficiency of evi- 
dence than if only one verdict were involved.?° 
Balak v. Susanka, | 249, 189 Cal. 759. 


458; Berst ‘ 
y 2. Mitchell v. Walton, 133 N.E. 
74, 157 MO.APP. | 496° 135 N.E. 490, 192 Ind. 193. 


Ind.—Oilar v. Oilar, 120 N.E. 705, 
188 Ind. 125; Stalker v. Breeze, 114 
N.E. 968, 186 Ind. 221; Danville Trust 
Co. v. Barnett, 111 N.E. 429, 184 Ind. 
696; Bolland y. Caudel, 104 N.E. 577, 
181 Ind. 295. 


Iowa.—Bishop v. Scharf, 241 N.W. 
3, 214 Iowa 644. 


Kan.—Horan v. McCarty, 275 P. 149, 
127 Kan. 803; Bell v. Skinner, 239 P. 
965, 119 Kan. 286; Gulick v. Golder, 
178 P. 617, 104 Kan. 170; Harbison v. 
Beets, 113 P. 423, 84 Kan. 11. 


Ky.—Bennett v. Bennett’s Ex’r, 51 
S.W.(2d) 241, 244 Ky. 394; Farmer’s 
Ex’r v. Farmer’s Ex’r, 280 S.W. 947, 
213 Ky. 147; Williams v. Davis, 233 
S.W. 886, 192 Ky. 433; Jacobs’ Hx’r v. 
Meyers, 215 S.W. 531, USD Gye ool, 
Ridgely v. Brand, 133° S.W. 269, 144 
Ky. 433 


Aten re Thompson, 
116 Me. 473. 


Mass.—Lovell vy. Lovell, _ 
210, 276 Mass. 10. 


Mo.—Webster v. Leiman, 44 S.W. 
(2d) 40, 328 Mo. 1232; Shapter v. 
Boyd, 37 S.W.(2d) 542, 327 Mo. 397; 
Hamner v. Edmonds, 36 S.W.(2d) 929, 
327 Mo. 281; Kaechelen v. Barringer, 
19 S.W.(2d) 1033; Moll y. Pollack, 8 
S.W.(2d) 38, 319 Mo. 744; Charles v 
Charles, 281 S.W. 417, 313 Mo. 256; 
Dunkeson v. Williams, 242 S.W. 653; 
McNealey v. Murdock, 239 S.W. 126, 
293 Mo. 16; Yant v. Charles, 219 S.W. 
572; Hahn v. Hammerstein, 198 S.W. 
833, 272 Mo. 248; Lefever v. Stephen- 
son, 193 S.W. 840; Major v. Kidd, 170 
S.W. 879, 261 Mo. 607; Naylor v. Mc- 
Ruer, 154 S.Ww. 772, 248 Mo. 423; Bu- 
ford yv. Gruber, 122 S.W. 717, 223 Mo. 
231; Winn Vv. Grier, 117 S.W. 48, 217 
Mo. 420; Hill v. Boyd, 97 S.W. 918, 
199 Mo. 438; Beyer v. Hermann, 73 S. 
W. 164, 173 ‘Mo. 295; Crossan v. Cros- 
san, 70 S.W. 136, 169 Mo. 631, 8 Prob. 
Rep.Ann. 209; Moore v. McNulty, 64 
S.w. 159, 164 Mo. 111; Appleby v. 


102 A. 303, 


176 N.E. 


Mont.—In re Carroll’s Estate, 196 
P. 986, 59 Mont. 403. 


N.Y.—In re Watson, 30 N.E. 56, 131 
N.Y. 587, 4 Silv.A. 30; Eckert v. Page, 
146 N.Y.S. 513, 161 App.Div. 154, 13 
Mills Surr. 60 [dismissal of appeal 
den 105 N.E. 1088, 211 N.Y. 529]; In 
re Clark’s Will, 31 N.Y.S. 476, 82 Hun 
341 [aff 42 N.E. 543, 146 N.Y. 399]; 
In re McMahon’s Will, 8 N.Y.S. 757, 
55 Hun 610 [aff 27 N.B. 411, 126 N. 
Oot de 


Ohio.—Raymond vy. Hearon, 164 N. 
E. 644, 30 Ohio App. 184; Sullivan v. 
Cassidy, 163 N.E. 728, 29 Ohio App. 
457 [aff 161 N.E. 540, 118 Ohio St. 
508]; Brown vy. Lane, 32 Ohio C.A. 
305. 


R.I.—Parker vy. Oliver, 158 A. 146, 
52) RE, 1L7; 


Tex.—Craycroft v. Crawford, 
(Commn.App.) 285 S.W. 275 [rev (Civ. 
App.) 275 S.W. 124, reh den (Commn. 
App.) 287 S.W. 244]; Degenhardt v. 
Joplin, (Civ.App.) 239 S.W. 692. 


95. -Chauncey v. Barlow, 142 S.E. 
6738, 166 Ga. 156. 


96. Evans v. Evans, 201 P. 60, 109 
Kan. 608. 


97. Wiley v. Gordan, 104 N.E. 500, 
181 Ind. 252; Hahn v. Hammerstein, 
198 S.W. 833, 272 Mo. 248;/ Winn v. 
Grier, 117 S.W. 48, 217 Mo. 420: Stolle 
v. Kanetzky, (Tex.Civ.App.) 259 S.W. 
657. 


88. Kettemann v. Metzger, 23 Ohio 
Citic nous 


99. Phillips v. Jones, 18 S.W.(2d) 
352, 179 Ark. 877; In re Russell’s Hs- 
tate, 210 P. 249, 189 Cal. 759; Heflin 
v. Fullington, (Mo.) 37 S.W.(2d) 931; 
Fowler v. Fowler, 2 S.W.(2d) 707, 318 
Mo. 1078; Buchanan v. Davis, (Tex. 
Civ.App.) 300 S.W. 985 [aff (Commn. 
App.) 12 S.W.(2d) 978, -reh ‘den 
(Commn.App.) 15 S.W.(24a) 562]. 


1. In re Russell’s Estate, 210 P. 


3. Mitchell v. Walton, supra. 


4 Homewood v. O’Neill, 158 A. 
233, 114 Conn. 247. 
5. See cases supra note 94. 
18 S. 


6.. Ark.—Phillips v. Jones, 
W.(2d) 352, 179 Ark. 877. 


Cal.—In re Sandman’s Estate, 8 P. 
(2d) 499, 121 Cal.App. 9. 


Ind.—Stalker v. Breeze, 
968, 186 Inds 221° 


Kan.—Bell vy. Skinner, 239 P. 965, 
119 Kan. 286. 


Mo.—Kaechelen y. Barringer, 19 S. 
W.(2d) 1033; Adams v. Kendrick, 11 
S.W.(2d) 16, 321 Mo. 310: Lefever v. 
Stephenson, 193 S.W. 840; Thomasson 
v. Hunt, 185 S.W. 165; Naylor v. Mc- 
Ruer, 154 S.W. 772, 248 Mo. 423. 


Tex.—Craycroft Ve Crawford, 
(Commn.App.) 285 S.W. 275 [rev (Civ. 
App.) 275 S.W. 124, reh den (Commn. 
App.) 287 S.W. 244]; Buchanan v. 
Davis, (Civ.App.) 300 S.W. 985 [aff 
(Commn. App.) 12 S.W.(2d) 978, reh 
den (Commn.App.) 15 S.W.(2d) 562]; 
Pere are v. Joplin, (Civ.App.) 239 


7. Emerich vy. Arendt, 14 S.W.(2d) 
547, 179 Ark. 186; In re Keeg an’s Es- 
tate, gies S28, 139 Cale 123; Crum 
xB irreooy WEY S.w. 1070, 231 Mo. 626; 

Buford v. Gruber, 122 S.W. 717, 223 
Mo. 2313 Goodfellow v. Shannon, 94 
S.W. 979, SWE MM Kone Pri ke Roberts We 
Bartlett, 89 S.W. 858, 150 Mo. 680; 
Beyer v. Hermann, 13 S.W. 164, ve 
Mo. 295. 


8. In re Sandman’s Estate, 8 P. 
(2d) 499, 121 Cal.App. 9. 


9. Gardiner v. Goertner, (Fla.) 149 
So. 186; Hooper v. Stokes, (Fla.) 145 
So. 855 [motion den 146 So. 668]; 
Newman v. Smith, 82 So. 236, 77 Fla. 
633, 667, 688. 


10. Oliver v. Oliver, 172 N.E. 917, 
340 Ill. 445; Blackhurst Vi James, 
136 N.E. 754, 304 Ill. 586. 


114 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 1059] (b) Proceedings Equitable or De Novo. 
If the proceedings to contest or set aside a will are 
equitable and triable de novo on appeal, the appellate 
court may review the questions of fact and pass 
on the weight of the evidence.!! However, if the 
evidence and facts are reviewed from the record, the 
appellate court will attach great importance to the 
conclusions reached in the court below;1? and if the 
evidence is confiieting, the findings will not be dis- 
turbed if not clearly wrong or manifestly against the 
weight of the evidence.1* “In Illinois, where the con- 
test proceedings are triable in chancery, it is said 
that the verdict of the jury is as conclusive on appeal 
as if the action were at law and will not be disturb- 
ed,'* unless it is manifestly against the clear weight 
and preponderance of the evidence.t®> In determin- 
ing whether the verdict of the jury has sufficient 
support in evidence, the action of the chancellor in 
approving the verdict and denying a new trial is en- 
titled to great weight.1® 


[§ 1060] (c) What Constitute Questions of 
Fact.1* Questions regarded among others as ques- 
tions of fact, within the meaning of the foregoing 


rules,'® are questions as to due execution of the . 


will,?® the handwriting of an alleged will,?° the ex- 
istence of an insane delusion,?' testamentary capac- 
ity,?? undue influence,?* and fraud in the procure- 
ment of the will.24 On appeal in a proceeding to 
establish a will probated in a foreign jurisdiction, 
the questions of whether the will was properly pro- 
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bated and authenticated are ones of law which may 
be considered by the reviewing court, where what 
was done in the foreign jurisdiction appears on the 
face of the papers presented to the lower court.?° 


[§ 1061] (d) Direction of Verdict; Demurrer to 
Evidence; Dismissal or Nonsuit. The reviewing 
court, in examining the record ¢o see if there is any 
substantial evidence which would require a submis- 
sion of the case to the jury, will regard the evidence 
in the light most favorable to the contestant and 
give him the benefit of all inferences and presump- 
tions, where he has been nonsuited,?® or the lower 
court has directed a verdict for proponent,*? or sus- 
tained a demurrer to contestant’s evidence;?* and 
the lower court will be reversed for entering a non- 
suit if there is any evidence sufficient to sustain a 
possible verdict for the contestant ;?® but the direc- 
tion of a verdict will be held proper where there is 
no sufficient and competent evidence to go to jury on 
the issue raised by the contestant,?° and a nonsuit 
will be affirmed where the evidence i is such that a re- 
versal would have been required had the judgment 
been in the contestant’s favor.?! Also, in reviewing 
the action of the lower court in refusing to direct 
a verdict for the proponent or sustain a demurrer to 
the contestant’s evidence, the question presented to 
the appellate court is whether or not there was any 
substantial or sufficient evidence to require a submis- 
sion of the case to the jury;°? the reviewing court 
will allow the contestant the benefit of every reason- 


11. Scott v. Scott, 72 N.E. 708, 212] N.E. 1138, 168 Il]. 459; Shevalier v. Ky.—Farmer’s Ex’r v. Farmey’s 
ay Le Keily v. Ber ineeme ENG Seager, 13 N.E. 499, 121 Ill. 564. Ex’r, 280 S.W. 947, 213 Ky. 147. 

y 20, 269 Mass. 122; n re c- 5 5 

: ; , 15. Pendarvis Gibb, 159 N.E. Mo.—Webster v. Leiman, 44 S.W. 
po eouiren % eas 1119} «In ve | 253, 828 Il. 282; Sellers v. Kincaid, | (2d) 40, 328 Mo. 1232; Shapter_v. 
McKachney’s Estate, 254 P. 455, 143 135 N.E. 429, 303 Ill. 216; Daugherty | Boyd, 37 S.W.(2d) 542, 327 Mo. 397; 


Wash. 28. 


12. In re Warren’s Estate, 4 P.(2d) 
Gooe 13s Ores, 1o ALAR 3895) Inyre 
Morley’s Estate, 5 P.(2a) 92, 138 Or. 
Toe >in re Riley’s Estate, 300 Peto; 
163 Wash. 119. 


13. Donnell v. Goss, 169 N.E. 150, 
269 Mass. 214; Choate v. Tecumseh, 
253 Pr 996, 124 Okl. 55; In re Hart's 
Pstate, 233 P. 227, 106 Okl. 180; In re 
Smith’s Estate, 232 P. 399, 105 Okl. 
218. 


14. Kalnis v. Waitek, 179 N.E. 860, 
847 11]. 258; Miller v. Biumenshine, 
Wipe Nis 824-343 Ti 631, %6 A. RR; 
362; Hauptman v. Graehl, 175 N.E. 
eso Tie L287 Oliver, vs Oliver, L172 
N.E. 917, 340 Ill. 445; Maher v. 
Maher, 170 N.E. 221, 338 Ill. 102; 
Bailey v. Oberlander, 161 N.E. 65, 329 
Ill. 568; Peters v. Fekete, 160 NN. 
594, 329 Ill. 268; Miller v. Ahrbecker, 
PSN ee o26,5 o20. Dll. S05) Belz xv. 
Piepenbrink, 149 N.E. 483, 318 Ill. 
528; Britt v. Darnell, 146 N.E. 510, 
315 Ill. 385; Catt v. Robins, 137 N.E. 
101, 305 Ill. 76; Blackhurst v. James, 
186 N.E. 754, 304 Ill. 586; Chaney v. 
Baker, 136 N.E. 804, 304 Il). 362; Hol- 
land v. People’s Bank & Trust Co., 135 
N.E. 717, 303 Ill. 381; Krzeminski v. 
Krzeminski, 120 N.B. 560, 285 Ill. 113; 
Judy v. Judy, 104 N.E. 256, 261 Ill. 
470; Louby v. Key, 101 N.E. 946, 258 
Tll. 558; Kellan v. Kellan, 101 N.E. 
614, 258 Ill. 256; Voodry v. Trustees 
of University of Illinois, 95 N.E. 1034, 
251 Ill. 48; Hurley v. Caldwell, 91 N. 
EB. 654, 244 Ill. 448; Johnson v. Far- 
rell, 74 N.E. 760, 215 Ill. 542; French 
v. French, 74 N.E. 408, 215 Ill. 470; 
Petefish v. Becker, 52 N.E. 71, 176 Ill. 
448, 4 Prob.Rep. Ann. 153; Smith v. 
Henline, 51 N.E. 227, 174 Ill. 184, 4 
Prob.Rep.Ann. 61; Harp v. Parr, 48 


v. State Savings, Loan & Trust Co., 
126 ONE 54550292) Ti 1475, Austin’ ve 
Austin, 103 N.E. 268, 260 Ill. 299, Ann. 
Cas.1914D 336; Hurley v. Caldwell, 91 
N.E. 654, 244 Ill. 448; Scott v. Scott, 
72 N.E. 708, 212 Il). 597; Bradley v. 
Palmer, 61 N.E. 856, 193 Ill. 15. 


16. Petefish v. Becker, 52 N.E. 71, 
176 Ill. 448, 4 Prob.Rep.Ann. 153. 


17. On appeal in probate proceed- 
ings see supra § 1022. 

18. See supra §§ 1058, 1059. 

19. In re Streeton’s Estate, 191 P. 
16, 183 Cal. 284; Charles v. Charles, 
281 S.W. 417, 313 Mo. 256. 

20. In re Biehn’s Estate, 
USP PsC20) a LN. 


21. Hooper v. Stokes, (Fla.) 
So. 855 [motion den 146 So. 668]. 


22. Ark.—Phillips v. Jones, 18 S. 
W.(2d) 852, 179 Ark. 877; Emerich 
v. Arendt, 14 S.W.(2d) 547, 179 Ark. 
186. 


(Ariz.) 


145 


Cal.—tIn re Malvasi’s Estate, 273 P. 
1097, 96 Cal.App. 204. 


Ga.—Chauncey v. Barlow, 142 S.E. 
673, 166 Ga. 156. 


T1l.— Miller v. Blumenshine, 175 N. 
Bm. 814, 348° Tl. 531, 76 A.L.R. 362; 
Peters v. Fekete, 160 N.E. 594, 329 Il. 
268; Catt v. Robins, 137 N.E. 101, 305 
Ill. 76; Krzeminski v. Krzeminski, 
120 N.E. 560)) 285 Ell, 113). 


Ind.—Stalker v. Breeze, 114 N.E. 
968, 186 Ind. 221; Bolland v. Caudel, 
104 N.E. 577, 181 Ind. 295. 


JIowa.—Bishop v. Scharf, 241 N.W. 
8, 214 Iowa 644. 


Kan.—Gulick v. Golder, 178 P. 617, 
104 Kan. 170. 


Buford v. Gruber, 122’ S.w. yialer 223 
Mo. 231; Roberts v. Bartlett, 89 S.W. 
858, 190 Mo. 680; Beyer vy. Hermann, 
73 S.W. 164, 173 Mo. 295. 


Mont.—In re Carroll’s Estate, 196 
P. 996, 59 Mont. 408. 


23. Ark.—Phillips v. Jones, 18 S. 
WC2d)352;, 179) Ark. 877. 


lee ee v. Barlow, 142 S.E. 
6738, 166 Ga. 156. 


Moi Nealy v. 
126, 293 Mo. 16. 


N.Y.—Eckert v. Page, 146 N.Y.S. 
513, 161 App.Div. 154, 13 Mills Surr. 
60 [dismissal of appeal den 105 N.E 
1083, 210 Ney, 5297. 


Tex.—Stolle v. 
App.) 259 S.W. 657. 


24. Parker v. Oliver, 158 A. 146, 
BZ Raed levis 


25. %In re Connell’s Will, 116 N.E. 
986, 221 N.Y. 190 [motion am remit- 
titur eri Nens 106biye2 2 ee Yeu eos 


26. In re Rickey’s Estate, 222 P. 
628, 64 Cal.App. 733; In re Hodgdon’s 
Estate, 138 BP. 111, 23 CallApp. 415, 


27. Firestine v. Atkinson, 218 N. 
W. 293, 206 Iowa 151; In re Renne’s 
Will, 189 N.W. 776, 194 Iowa 938. 


28. Smarr v. Smarr, 6 S.W.(2d) 
860, 319 Mo. 1153. 


29. In re Rickey’s Estate, 222 P. 
628, 64 Cal.App. 733, 


SO.) Winn, Vv. Grier, 117  Siwas4s- 
217 Mo. 420; Southworth v. South- 
worth, 73 S.W. 129, 173 Mo. 59. 


31. In re Luckenkach’s Estate, 270 
P. 961,205 Cal. 292. 


32. Lindsay v. Shaner, 236 S.Ww. 
319, 291 Mo. 297; Major v. Kidd, 170 


Murdock, 239 S.W. 


Kanetzky, (Civ. 
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able inference which a fair minded jury might le- 
gitimately draw from the evidence,®? and will disre- 
gard the evidence in favor of the proponent;** but 
the contestant’s evidence, which the appellate court 
must believe in ruling on the demurrer, must be of 
a nature to give substantial proof of the contestant’s 


contentions.?® 
[§ 1062] (3) Presumptions. 


tained.?7 


S.W. 879; 261 Mo. 607; Turner v. 
Anderson, 168 S.W. 943, 260 Mo. 1. 


33. Beckmann vy. Beckmann, (Mo.) 
52 S.W.(2d) 818; Patton vy. Shelton, 40 
S.W.(2d) 706, 328 Mo. 631; Minturn v. 
Conception Abbey, (Mo.App.) 61 S.W. 
(2d) 352. 


34. Buerger v. Buerger, 
274, 317 Ill. 401. 


35. Patton v. Shelton, 40 S.W.(2d) 
706, 328 Mo. 631; Berkemeier v. Rel- 
ler, 296 S.W. 739, 317 Mo. 614. 


36. Cal.—In re Holloway’s Estate, 
opm et Ole, Ob Cal. 7 law In ere 
Plumb’s Estate, 170 P. 609, 177 Cal. 
300; In re Parsons’ Estate, 114 P. 570, 
159 Cal. 425; In re Wood’s Estate, 
(App.) 21 P.(2d) 626. 


Ill. Kersey v. Lovell, 132 N.E. 763, 
299 Ill. 611. 


Ind.—Thompson v. Miller, 107 N.E. 
74, 182 Ind. 545; Ahearn v. Burk, 99 
N.E. 1004, 179 Ind. 179; Whitten- 
berger v. Bower, 63 N.E. 307, 158 Ind. 
673. 


Mo.—Appleby v. Brock, 76 Mo. 314. 


Tenn.—State v. Goodman, 181 S.W. 
312, 133 Tenn. 375. 


Tex.—Moore v. Martin, (Civ.App.) 
273 S.W. 961. 


148 N.E. 


37. In re Plumb’s Estate, 170 P. 
609, 177 Cal. 300. 
[a] MDlustration.—Where an order 


dismissing a proceeding to revoke 
a probate recites that the dismissal is 
because of the petitioner's failure to 
issue citation to all the legatees and 
devisees named in the will, it will be 
construed as finding that no citation 
issued to legatees and devisees other 
than those who voluntarily appeared 
so that no citation was necessary as 
to them. In re Plumb’s Estate, 170 
P. 609, 177 Cal. 300. 


38. Whittenberger v. Bower, 63 N. 
B. 307, 158 Ind. 673. 


39. In re Kilborn’s Estate, 112 P. 
52, 158 Cal. 593. 


40. In probate proceedings see su- 
pra § 1040. 


41. In re Visaxis’ Estate, 273 P. 
165, 95 Cal.App. 617; In re Melvin’s 
Estate, 259 P. 980, 85 Cal.App. 691; 
Anlicker v. Brethorst, 160 N.E. 197, 
829 Ill. 11; Buerger v. Buerger, 148 
N.E. 274, 317 Ill. 401; White v. Cher- 
ry, 2 S.W.(2d) 1060, 220 Ky. 664; But- 
ler v. Sorondo, 28 Porto Rico 77. 


42. Ala.—Coghill v. Kennedy, 
So. 459, 119 Ala. 641. 


Ark.—Griffin vy. Union Trust Co., 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


On appeal in an ac- 
tion to contest or set aside a probated will, every 
presumption or intendment is in favor of the legal- 
ity or correctness of the trial court’s action,®® and, 
if possible, its order or decision will be given such 
an interpretation or construction that it can be sus- 
In the absence of anything of record to 
show the contrary, it will be presumed that the es- 
sential jurisdictional facts were found to exist, where 
the court takes jurisdiction of a petition to contest 
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[§§ 1061-1063 


a will;?8 and recitals in the decree appealed from 
which support it will be taken as true.*®® 


[§ 1063] (4) Harmless and Prejudicial Error.*° 
While harmful or prejudicial error will result in re- 
versal,*! it is well settled that the appellate court, 
in reviewing proceedings to contest or annul a pro- 


bated will, will not disturb the action of the lower 


266 S.W. 289, 166 Ark. 347. 


Cal.—In re Relph’s Estate, 221 P. 
361, 192 Cal. 451; In re Land’s Estate, 
137 P. 246, 166 Cal. 588; In re Kil- 
born’s Estate, 112 P. 52, 158 Cal. 5, 93; 
In re Lenci’s Estate, 288 P. 841, 106 
Cal.App. 171. 


Ill—Pollock vy. Pollock, 159 N.E. 
305, 328 Ill. 179; Kimber v. Kimber, 
140 INE. 293; 317 Tl. S61 vr Britt Vv. 
Darnell, 146 N.E. 510, 315 Ill. 385; 
Oliver v. Oliver, 145 N.B. 1238, 313 Ill. 
612; Kersey v. Lovell, 132 N.E. 763, 
299 Ill. 611; Bundy v. West, 130 N.E. 
709, 297 Ill. 238; Judy v. Judy, 104 
Nee 256, 261 1115. 470 Piper v.) An=- 
dricks, 71 N.E. 18, 209 Ill. 564; Sling- 
foe v. Bruner, 51 N.E. 772, 174 I. 


Ind.—Spry v. Logansport Loan & 
Trust Co., 133 N.E. 827, 191 Ind. 622; 
Davis v. Babb, 125 N.E. 403, 190 Ind. 
L383 -Putt) ve Putt. 435N-E. (36,50 IN. 
E. 337, 149 Ind. 30; Staser v. Hogan, 
21 N.E. 911, 22 N.E. 990, 120 Ind. 207; 
Rice v. Rice, 175 N.E. 540, 92 Ind.App. 
640; Beaver v. Emry, 149 N.E. 730, 
84 Ind.App. 581. 


Iowa.—Schroeder v. 
W. 638, 211 Iowa 1107; In re Renne’s 
Will, 189 N.W. 776, 194 Iowa 938; Mc- 
Bride v. McBride, 120 N.W. 709, 142 
Iowa 169; Manatt v. Scott, 76 N.W. 
717, 106 Iowa 2038, 68 Am.S.R. 293. 


Kan.—Cole v. Drum, 197 P. 1105, 
109 Kan. 148. 


Ky.—Bennett v. Bennett’s Ex’r, 51 
S.W.(2d) 241, 244 Ky. 394; Wood v. 
Corcoran, 234 S.W. 440, 192 Ky. 774; 
Frye’s Ex’r v. Bennett, 225 S.W. 499, 
189 Ky. 546; Ligon v. Osborn, 159 S. 
Wire s0ly 1b5) Kynes2ss Dirreniham av, 
Turnham, 3 B.Mon. 581; Overall v. 
Bland, 12 S.W. 2738, 11 Ky.L. 371. 


La.—Ivey v. Bailey, 143 So. 52, 175 
ibe abil 


Md.—Hamiiton v. Hamilton, 102 A. 
761, 131 Md. 508; Grill v. O'Dell, 77 
A. 984, 113 Md. 625; Wilson v. Mitch- 
ell, 21 A. 688, 74 Md. 22. 


Mo.—Vonphul vy. Hay, 26 S.W. 965, 
122 Mo. 300. 


N.D.—Ouren v. Friswold, 215 N.W. 
160, 55 N.D. 664; Ostlund vy. Ecklund, 
176 N.W. 350, 45 N.D. 76. 


Ohio.—West v. Lucas, 139 N.E. 859, 
106 Ohio St. 255; Adams v. Foley, 173 
N.E. 197, 86 Ohio App. 295; Gurley v. 
Armentraut, 27 Ohio Cir.Ct. 199. 


Tex.—Craycroft v. Crawford, (Civ. 
App.) 275 S.W. 124 [rev on other 
grounds (Commn.App.) 285 S.W. 275, 
reh den (Commn.App.) 287 S.W. 244]. 


Cable, 2385 N. 


court on account of errors which are harmless or non- 
prejudicial to appellant.*? 
in the meaning of this rule where it is favorable to 
appellant,*? or where the result would necessarily 
have been the same although the error had not been 
committed;** and hence, error as to one issue can- 
not be urged as ground for reversal where the same 
judgment would result because of the finding on an- 
other issue as to which there has been no error.*® 
The general rule as to harmless and prejudicial er- 


Error is harmless with- 


Va.—Gooch v. Gooch, 113 S.E. 873, 
ES 4uViareds 


W.Va.—Bailey v. Bee, 80 S.E. 454, 
73 W.Va. 286; Kerr vy. Lunsford, 8 
S.E. 493, 31 W.Va. 659, 2 L.R.A. 668. 


Wis.—Frame v. Thormann, 79 N.W. 
39, 102 Wis. 653 [aff 20 S.Ct. 446, 176 
U.S. 350, 44 L.Ed. 500]. 


43. In re Kilborn’s Estate, 112 P. 
52, 158 Cal. 593; McBride v. McBride, 
120 N.W. 709, 142 Iowa 169; Cham- 
bers v. Chambers, 249 S.W. 415, 297 
Mo. 512; Marshall v. Campbell, (Tex. 
Civ.App:)/ 212 Saws eee 


44. Cal.—In re Dorn’s Estate, 231 
P. 346, 69 Cal.App. 413; In re Little’s 
Estate, 223 P. 416, 64 Cal.App. 695. 


Ill.—Kimber v. Kimber, 148 N.E. 
293, 317 Ill. 561; Teter v. Spooner, 137 
N.E. 129, 305 Ill. 198. 


Iowa.—In re Renne’s Will, 
W. 776, 194 Iowa 938. 


a eee Ta v. Bailey, 143 So. 52, 175 
a. 211. 


ae —Gathings v. Howard, 84 So. 
240, 122 Miss. 355. 


Mo.—Andrew v. Pinebanes: 169 S. 
W. 135, 260 Mo. 623 


N.D.—Ostlund y. Ecklund, 176 N.W. 
350, 45 N.D. 76. 


Ohio.—Dunlap v. Dunlap, 104 N.E. 
1006, 89 Ohio St. 28. 


Tex.—Craycroft v. Crawford, (Civ. 
App.) 275 S.W. 124 [rev on other 
grounds (Commn.App.) 285 S.W. 275, 
reh den (Commn.App.) 287 S.W. 244]. 


oan ERS Simpkins, 83 S.E. 


189 N. 


1062, 117 Va 


45. Cal.—In re Little’s Estate, 223 
P. 416, 64 Cal.App. 695. 


Ill.—Kimber y. Kimber, 


148 
2938, 317 Ill. 561; ae 


Holland v. People’s 
Bank, & Trust Co., 135 N.E. 717, 303 


Ind.—Oilar v. Oilar, 120 N.E. 705, 
188 Ind. 125; Smith v. Farr, 157 N: 
E. 111, 158 N.E. 492, 88 Ind. App. 237. 


Md.—Hamilton v. Hamilton, 102 A. 
761, 131 Md. 508. 


Mo.—Goodfellow v. Shannon, 94 S. 
W. 979, 190 Mo. 680. 


N.Y.—Mason v. Williams, 6 N.Y.S. 
479, 53 Hun 398. 


N.D.—Ostlund v. Ecklund, 176 N. 
W. 350, 45 N.D. 76. 


Ohio.—West v. Lucas, 139 N.E. 859, 
106 Ohio St. 255. 


[a] Illustrations.—(1) Where a 


rome ee 
esa © y 
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rors has been applied to error in, or arising out of, 
a failure to cite beneficiaries under the will sought 
to be contested,*® rulings on the pleadings,*? the con- 


special verdict finding a fact conclu- 
sive against the validity of the will 
is sufficient to support a judgment 
revoking the probate of the will, the 
proponent of the will is not preju- 
diced by the failure to submit other 
questions. Ostlund v. Ecklund, 176 
N.W. 350, 45 N.D. 76. (2) Where a 
will is attacked on the ground of un- 
due influence and fraud, and the issue 
of undue influence alone is submitted 
to the jury, which find in favor of 
the contestant, the proponent cannot 
complain of failure to submit also the 
issue of fraud, since a finding for the 
contestant on either issue would be 
fatal to the validity of the will. In 
re Little’s Estate, 223 P. 416, 64 Cal. 
App. 695. (3) Where a will is con- 
tested on the grounds of undue in- 
fluence and mental incapacity, a de- 
eree setting aside the will will not 
be reversed because of error in a find- 
ing against the will on one ground 
where a finding against it on the oth- 
er ground is amply supported by the 
evidence and free from error. In re 
Baker’s Estate, 168 P. 881, 176 Cal. 
430; Kimber v. Kimber, 148 N.E. 293, 
Sut Hie S61l5 pSmith v. Marr, 157 N.Ee 
111, 158 N.E. 492, 88 Ind.App. 237; 
Hamilton v. Hamilton, 102 A. 761, 131 
Md. 5083. Crum v. Crum, 132° S.W. 
1070, 231 Mo. 626. 


46. In re Land’s Estate, 137 P. 246, 
166 Cal. 538. 


[a] Lack of interest entitling ap- 
pellant to contest will renders harm- 
less any error of the lower court in 
refusing to cite beneficiaries at the 
instance of the contestant. In re 
Land’s Estate, 137 P. 246, 166 Cal. 
538. 


47. In re Rick’s Estate, 117 P. 539, 
160 Cal. 467; Holland v. People’s 
Bank & Trust Co., 135 N.E. 717, 303 
Til. 381; In re Pittock’s Will, 199 P. 
633, 102 Or. 159, 17 A.L.R. 218. 


[a] Illustrations.—(1) Where a 
will is sustained, but a codicil reject- 
ed, on contest, error in allowing the 
contestant to amend his petition by 
statements relating only to the will 
is harmless. In re Rick’s Estate, 117 
P. 539, 160 Cal. 467. (2) Error in 
permitting defendant to amend his 
answer is not prejudicial where find- 
ings on other issues alone would 
have required judgment appealed 
from. In re Dorn’s Estate, 231 P. 
346, 69 Cal.App. 413. (3) The disal- 
lowance of a proposed amendment to 
a petition to set aside a probated will 
is not prejudicial error where the full 
benefit of the amendment was obtain- 
ed by the admission of evidence as if 
the amendment were allowed. In re 
Brooks’ Estate, 54 Cal. 471. (4) The 
action of the lower court in striking 
out conclusions of law in the plead- 
ing of the contestant is harmless 
where the questions of law are other- 
wise adequately raised and presented 
on the appeal. In re Pittock’s Will, 
199 BP. 633, 102 Or. 159, 17 A.L.R. 218. 


48. In re Melvin’s Estate, 259 P. 
980, 85 Cal.App. 691; Butler vy. Soron- 
do, 28 Porto Rico 77. 


[a] Misconduct of trial judge held 
prejudicial—In re Melvin’s Estate, 
259 P. 980, 85 Cal.App. 691; Butler vy. 
Sorondo, 38 Porto Rico 77. 


49. Veer v. Hagemann, 165 N.E. 
175, 334 Ill. 23; Mitchell v. Mitchell, 
41 S.W.(2d) 792, 328 Mo. 793. 


{a] Improper argument of coun- 
sel as to the wealth of the proponent 
is not prejudicial where the jury 
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know the proponent’s financial condi- 
tion. Mitchell v. Mitchell, 41 S.W. 
(2d) 792, 328 Mo. 793. 


50. Ridgely v. Brand, 138 S.W. 269, 
144 Ky. 433. 


[a] Illustration.—Under a stat- 
ute which provides that a party may 
be examined as on cross-examination 
at the instance of the adverse party, 
the court’s refusal to permit the con- 
testants of a will to examine the 
executor, a party defendant, as on 
cross-examination, is not prejudicial, 
where the examination of the execu- 
tor was permitted to cover fully all 
of his relations with the testator, and 
no material evidence was excluded. 
Ridgely v. Brand, 138 S.W. 269, 144 
Ky. 433. 


51. Cal.—In re McDonald’s Estate, 
205 PP. 5455191) Cali i615) in -rewlen- 
aa Estate, 288 P. 841, 106 Cal.App. 


Ill.—Pollock v. Pollock, 159 N.E. 
305, 328 Ill. 179; Belz v. Piepenbrink, 
149 N.E. 483, 318 Ill. 528; Kimber v. 
Kimber; 148 N.E. 293, 317 Ill. 561; 
Bundy v. West, 130 N.E. 709, 297 If. 
238; McCune v. Reynolds, 123 N.E. 
317, 288 Ill. 188; McLean v. Barnes, 
120 N.B. 628, 285 Ill. 203; Krzeminski 
v. Krzeminski, 120 N.E. 560, 285 I11. 
113; Pilstrand v. Swedish Methodist 
Church, 113 N.E. 958, 275 Ill. 46; Hol- 
liday v. Shepherd, 109 N.E. 976, 269 
Tll. 429, 7 A.L.R. 558; Wetzel v. Fire- 


baugh, 95. N.E.. 1085, 261 ls. 190; 
Larabee v. Larabee, 88 N.E. 1037, 240 
Ty 676. 


Ind.—Spry v. Logansport Loan & 
Trust Co, 133 N.E. 827, 191 Ind. 522; 
Oilar v. Oilar, 120 N.E. 705, 188 Ind. 
125; Ramseyer v. Dennis, 116 N.E. 
417, 119 N.E. 716, 187 Ind. 420. 


Iowa.—James v. Fairall, 148 N.W. 
1029, 168 Iowa 427; McBride v. Mc- 
Bride, 120 N.W. 709, 142 Iowa 169. 


Kan.—Cole vy. Drum, 197,P. 1105, 
109 Kan. 148. 


Ky.—Williams v. Davis, 233 S.W. 
886, 192 Ky. 433; Ligon v. Osborn, 
159 S.W. 801, 155 Ky. 328. 


Md.—Lawson vy. Ward, 137 A. 479, 
153 Md: 93. 


Mo.—Chambers v. Chambers, 249 S. 
W. 415, 297 Mo. 512; Andrew v. Line- 
baugh, 169 S.W. 135, 260 Mo. 623; Ard 
v. Larkin, (App.) 278 S.W. 10638. 


Tex.—Buchanan y. Davis, (Commn. 
App.) 12 S.W.(2d) 978 [aff (Civ. App.) 
300 S.W. 985, reh den (Commn.App.) 
15 S.W.(2d) 562]; Whitney v. Mur- 
rie, (Civ.App.) 264 S.W. 270; Cava- 
naugh v. Cavanaugh, (Civ.App.) 238 
S.W. 1019; Marshall v. Campbell, 
(Civ.App.) 212 S.W. 723. 


Va.—Gooch v. Gooch, 113 S.E. 873, 
134 Va. 21; Lester v. Simpkins, 83 
S.E: 1062, 117 Va. 65. 


W.Va.—Bailey v. Bee, 80 S.E. 454, 
73 W.Va. 286. 


[a] Admission held harmless 
where: (1) The testimony was of too 
trivial a nature to be harmful. Mar- 
shall v. Campbell, (Tex.Civ.App.) 212 
S.W. 723. (2) Similar testimony had 
been otherwise introduced without ob- 
jection. In re McDonald’s Estate, 215 
P. 545, 191 Cal. 161; Moll v. Pollack, 
8 S.W.(2d) 38, 319 Mo. 744. (3) Im- 
proper evidence tended only to prove 
an admitted fact. Davis v. Babb, 125 
N.E. 403, 190 Ind. 178; Ligon v. Os- 
born, 159 S.W. 801, 155 Ky. 328; 
Chambers v. Chambers, 249 S.W. 415, 
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duct of the court*® or counsel,*® the examination of 
witnesses,°° the admission®! or exclusion®? of evi- 
dence, or the striking out of the same after it has 


297 Mo. 512; Mayes v. Mayes, (Mo.) 
235 S.W. 100; Cavanaugh v. Cavan- 
augh, (Tex.Civ.App.) 238 S.W. 1019 
[error refused]. (4) The testimony 
could not have had any controlling 
effect on the judgment. Williams vy. 
Davis, 233 S.W. 886, 192 Ky. 433; Les- 
ter v. Simpkins, 83 S.E. 1062, 117 Va. 
55. (5) The court promptly and 
forcefully instructed the jury to ex- 
clude the improper testimony from 
their consideration. Ard v. Larkin, 
(Ark.) 278 S.W. 1068. (6) Instruc- 
tions limit the determination of the 
jury as to mental capacity to the time 
of the execution of the will, the er- 
ror, if any, in permitting a witness to 
give his opinion of the mental capac- 
ity of the testatrix between her in- 
terview directing the drafting of the 
will and the day of its actual execu- 
tion, is not prejudicial. Grill .v. 
O’Dell, 77 A. 984, 113 Md. 625. 


[b] Admission held prejudicial.— 
(1) Where the jury might have be- 
lieved, and been influenced by, the 
incompetent evidence in reaching its 
conclusion. Ray v. Koenigsmarck, 
161 N.E. 124, 329 Ill. 588; Monaghan 
v. Green, 106 N.E. 792, 265 Ill. 233; 
White v. Cherry, 2 S.W.(2d) 1060, 
220 Ky. 664; Lesster v. Lesster, 165 
N.Y.S. 592, 178 App.Div. 438; Rinte- 
len v. Schaefer, 143 N.Y.S. 631, 158 
App.Div. 477. (2) Although counsel 
for appellant had without objection 
elicited the same sort of evidence as 
that which had been erroneously ad- 
mitted. Dowdey v. Palmer, 122 N.E. 
102, 287 Ill. 42. (3) Where the evi- 
dence had no tendency to prove any 
issue-in the case but tended to preju- 
dice the jury against the testator. 
Wright v. Upson, 135 N.E. 209, 303 
Ill. 120; Snell v. Weldon, 87 N.E. 
1022, 239 Ill. 279. (4) In an action 
to contest a will, it is prejudicial er- 
ror to admit the affidavits of attest- 
ing witnesses to the effect that the 
testatrix was of sound and disposing 
mind when she signed the will, which 
had been used in the probate court, 
where the testimony of such attesting 
witnesses on the trial was uncertain 
and wavering, and the other evi- 
dence was exceedingly contradictory. 
Pe v. Williams, (Mo.) 221 S.W. 

60 


52. Ala.—Tucker v. Houston, 112 
So. 360, 316 Ala. 43; Cummings v. 
McDonnell, 66 So. TLT, 189 Ala. 96. 


Ark.—Griffin v. Union Trust Co., 
266 S.W. 289, 166 Ark. 347. 


Cal.—In re Relph’s Estate, 221 P. 
3861, 192 Cal. 451; In re Soberanes’ 
Estate, 189 P. 103, 182 Cal. 525. 


Ga.—Whiddon v. Salter, 86 S.E. 243, 
144 Ga. 77. 


Ill.— Bundy v. West, 130 N.E. 709, 
297 Ill. 238; Kellan v. Kellan, 101 N. 
E. 614, 258 Ill. 256; Wetzel v. Fire- 
baugh, 95 N.E. 1085, 251 Ill. 190. 


Ind.—Beaver v. Emry, 149 N.E. 730, 

84 ie App. 581. 
owa.—lIn re Renne’s Will, 189 N.W. 

116 194 Iowa 9388. 

Kan.—Cole v. Drum, 
109 Kan. 148. 

Ky.—Bennett v. Bennett’s Ex’r, 51 
S.W.(2d) 241, 244 Ky. 394; Ridgely 
v. Brand, 138 S.W. 269, 144 Ky. 433. 

La.—lIvey v. Bailey, 143 So. 52, 175 


La. 211; Succession of Wadsworth, 
92 So. 760, 152 La. 131. 


Md.—Lawson v. Ward, 137 A. 479, 
153 Md. 93. 


Ohio.—Raymond v. Hearon, 164 N. 


LOTS Rs dO, 
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been admitted,®* the giving®t or refusing®® of in- 
structions, the submission of issues to the jury,°® the 
failure to resubmit insufficiently answered interroga- 
tories,°? or the statement of an incorrect rule of law 
where the case is being tried by the court without 
Where the evidence is conflicting, so as 
to sustain a verdict for either side, it is important 


a ywhnaye te 


E. 644, 30 Ohio App. 184. 


Tex.—Plunkett v. Simmons, (Civ. 
App.) 63 S3W.(2d) 3135 Craycroft Vv. 
Crawford, (Civ.App.) 275 S.W. 124 
[rev on other grounds (Commn.App.) 
285 S.W. 275, reh den (Commn.App.) 
287 S.W. 244]; Whitney v. Murrie, 
(Civ.App.) 264 S.W. 270. 


Va.—Core v. Core’s Adm’rs, 124 S. 
HB. 453, 139 Va. L. 


Wash.—lIn re Zelinsky’s Estate, 227 
P; 507, 130 Wash. 165. 


[a] Exclusion held harmless 
where: (1) The evidence excluded 
was of little, if any, probative force. 
Beaver v. Emry, 149 N.E. 730, 84 Ind. 
App. 581. (2) Even if the excluded 
evidence had been admitted the ap- 
pealing contestant would not have 
made out his case. In re Relph’s Es- 
tate 22 P3s61, 192° Cale 4515) In re 
Packer’s Estate, 129 P. 778, 164 Cal. 
525; In re Higley’s Estate, 222 P. 626, 
64 Cal.App. 664; In re Renne’s Will, 
189 N.W. 776, 194 Iowa 938; Craycroft 
v. Crawford, (Tex.Civ.App.) 275 S.W. 
124 [rev on other grounds (Commn. 
App.) 285 S.W. 275, reh den (Commn. 
App.) 287 S.W. 244]. (3) The exclud- 
ed testimony would not have over- 
come proof that the facts were oth- 
erwise. Ivey v. Bailey, 143 So. 52, 
175 La. 211. (4) The facts sought to 
be shown by excluded testimony were 
proved by undisputed testimony of 
other witnesses. Tucker v. Houston, 
112 So. 380, 216 Ala. 43; Griffin v. Un- 
ion Trust Co., 266 S.W. 289, 166 Ark. 
347; In re Soberanes’ Estate, 189 P. 
103, 182 Cal. 525; Britt v. Darnell, 146 
N.E. 510, 315 Ill. 385; Bennett v. Ben- 
nett’s Ex’r, 51 S.W.(2d) 241, 244 Ky. 
394. (5) The same testimony in ef- 
fect was otherwise admitted. Bundy 
v.. West, 130 N.E. 709, 297 Ill. 238; 
Larabee v. Larabee, 88 N.E. 1037, 240 
Ill. 576; In re Zelinsky’s Estate, 227 
P. 507, 120 Wash. 165. (6) Appellant 
otherwise accomplished the purpose 
sought to be accomplished by the ex- 
cluded testimony. Cole v. Drum, 197 
P. 1105, 109 Kan. 148. 


[b] Bxclusion held prejudicial. 
(1) Where the evidence was compe- 
tent and material to an important is- 
sue involved in the case. Fox v. 
Lynch, 183 N.H. 177, 48 Ohio App. 
305; In re Olson’s Estate, 223 N.W. 
41, 54 S.D. 184. (2) Improper rejec- 
tion of notes of the testimony of a 
witness given in the probate proceed- 
ings may be harmful although the 
witness was examined in the contest 
proceedings in which the appeal was 


taken. Stephens v. Richardson, 66 
So. 497, 189 Ala. 360. 
53. Beemer v. Beemer, 100 N.E. 


135, 256 Ill. 312. 


54, Cal.—In re Russell’s Hstate, 
210 PB. 249, 189 Cal. 759. 


Ga.—-Penn v. Thurman, 86 §8.E. 233, 
144 Ga. 67. 


Ill.— Miller v. Blumenshine, 175 N. 
mst 4 Otello ob G0 | AcE 68.6.2 
Dial v. Welker, 163 N.B. 772, 332 I11. 
509; Bailey v. Oberlander, 161 N.B. 
65, 329 Ill. 568; Pollock v. Pollock, 159 
INGE eU Ds cao ll hte nicl ave iar 
nell, 146 N.E. 510, 315 Ill. 385; Teter 
v. Spooner, 137 N.B. 129, 305 Ill. 198; 
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Cattev; Robins.13 72 INebiel Ol es.0 bell, 
76; Chaney -v. Baker, 136 N.I. 804, 
804 Ill. 362; Judy v. Judy, 104 N.E. 
256, 26L IM. 470. 


Ind.—Spry v. Logansport Loan & 
Trust Co., 133 N.E. 827, 191 Ind. 522. 


Iowa —In re Burcham’s Estate, 235 
N.W. 764, 211 Iowa 1395; McBride v. 
McBride, 120 N.W. 709, 142 Iowa 169. 


Ky.—Wood vy. Corcoran, 234 S.W. 
440, 192 Ky. 774; Frye’s Ex’r v. Ben- 
nett, 225 S.W. 499, 189 Ky. 546; Ger- 
nert v. Straeffer’s Ex’r, 172 S.W. 1044, 
162 Ky. 605. 


Miss.—Gathings v. Howard, 84 So. 
240, 122 Miss. 355. 


Mo.—Mitchell v. Mitchell, 41 S.W. 
(2d) 792, 328 Mo. 793; Moll v. Pol- 
lack, 8 S.W.(2d) 38, 319 Mo. 744; Rock 
v. Keller, 278 S.W. 759, 312 Mo. 458; 
Chambers v. Chambers, 249 S.W. 415, 
297 Mo. 512; Burton v. Holman, 231 
S.W. 630, 288 Mo. 70; Major v. Kidd, 
170 S.W. 879, 261 Mo. 607; Andrew v. 
Linebaugh, 169 S.W. 135, 260 Mo. 623; 
Norton v. Paxton, 19 S.W. 807, 110 
Mo. 456. 


Ohio.—West v. Lucas, 139 N.E. 859, 
106 Ohio’ St. 255. 


Tex.—Marshall v. Campbell, 
App.) 212 S.W. 723. 


[a] Harmiess error in instruc- 
tions.—(1) In a will contest an in- 
struction which, in defining mental 
competency, required ability on the 
part of the testator to remember the 
character ‘‘and extent” of his proper- 
ty, was not prejudicial, where the tes- 
tator’s entire estate consisted of a 
sum of money which he had recently 
received from the sale of a business. 
In re Russell’s Estate, 210 P. 249, 189 
Cal. 759. (2) An instruction that the 
jury might consider the fact that the 
testator did not remember the name 
of his only living daughter, although 
objectionable as singling out and em- 
phasizing a part of the evidence, is 
not reversible error, in view of the 
fact that there was no question but 
that he had only one daughter and 
what her name was. Catt v. Robins, 
137 N.E. 101, 305 Ill. 76. (3) In a suit 
contesting a will for testamentary in- 
capacity, an erroneous charge that the 
jury should disregard all evidence re- 
garding the receipt of money from the 
testator for which the recipient had 
not accounted was harmless where 
the evidence was unimportant and 
could have had no effect on the ver- 
dict. Chaney v. Baker, 136 N.E. 804, 
304 Ill. 362. (4) That an instruction, 
the purpose of which was to define 
“contestants” and ‘‘proponents,’’ re- 
ferred to the instrument involved asa 
“will” rather than a “purported will,” 
or a similar designation, was not 
ground for reversal where no reason- 
able inference could be drawn from 
the instruction that the validity of 
the instrument was assumed or had 
been determined. Down v. Comstock, 
149 N.E. 507, 318 Ill. 445. (5) Where 
the theory of appellee, in the intro- 
duction of declarations by the testa- 
tor, was that the facts involved in the 
declarations were false, and that 
therefore the testator was under a de- 
lusion, a failure to instruct that the 


(Civ. 
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that there be no serious errors as to evidence or in- 
structions as under such circumstances they are like- 
ly to be prejudicial.°? 

[§ 1064] (5) Induced or Invited Error. 
lant cannot complain or demand a reversal on ac- 
count of errors in the admission of testimony®® or 
the giving of instructions®? which he has himself in- 


Appel- 


testator’s declarations should not be 
deemed evidence of the truth or falsi- 
ty of the facts involved, was not 
prejudicial to appellant. McBride v. 
McBride, 129 N.W. 709, 142 Iowa 169. 
(6) In an action to contest a will, a 
defective instruction on soundness of 
mind, failing to state that the testa- 
trix must know not only the natural 
objects of her bounty but also her 
duty to them, was harmless to the 
proponents where, if the words er- 
roneously omitted from the instruc- 
tion had been added, the burden of 
the proponents would only have been 
increased. Frye’s Ex’r v. Bennett, 225 
S.W. 499, 189 Ky. 546. (7) Error in 
an instruction, fixing the time for 
determining capacity and undue influ- 
ence as the time of signing instead 
of executing the will, was harmless, 
where the signing and attestation 
were practically one act. Gernert v. 
SS Ex’r, 172 S.W. 1044, 162 Ky. 
oO. 


[b] Instruction held harmful 
where the jury might have been mis- 
led or improperly influenced. Wood 
v. Achey, 94 S.E. 1021, 147 Ga. 571; 
Long v. Neal, 132 N.E. 252, 191 Ind. 
118; Clark v. Commerce Trust Co., 
(Mo.) 62 S.W.(2d) 874; Warn v. 
Whipple, 187 N.E. 88, 45 Ohio App. 
285; Kellner v. Hagood, 177 N.E. 637, 
39 Ohio App. 351. 


55. Jewett v. Farlow, 157 N.H. 458, 
158 N.E. 489, 88 Ind.App. 301. 


56. Ramseyer v. Dennis, 116 N.E. 
417, 119 N.E. 716, 187 Ind. 420; Mar- 
shall v. Campbell, (Tex.Civ.App.) 212 
S.W. 723. 


{a] Error in submitting question 
of law to the jury is harmless where, 
had the court decided the question, it 
must have reached the same conclu- 
sion as the jury. Marshall vy. Camp- 
bell, (Tex.Civ.App.) 212 S.W. 723. 


[b] Submission of improper in- 
terrogatories with proper ones is not 
prejudicial error where they are not 
such as to mislead the jury as to the 
main issue to be decided on which 
they find for appellee. Ramseyer v. 
Begs N.E. 417, 119 N.E. 716, 187 

nd. 420. 


57. Smith v. Farr, 157 N.E. 111, 158 
N.E. 492, 88 Ind. App. 237. 


_ [a] IWustration.—Error in refus- 
ing to resubmit insufficiently answer- 
ed interrogatories to the jury is harm- 
less where the jury’s answers as to 
other interrogatories are decisive of 
the case. Smith v. Farr, 157 N.E. 111, 
158 N.E. 492, 88 Ind.App. 237. 


58. Grosse v. Grosse, 164 N.E. 133, 
382 11) 639. 


[a] Where decree is supported by 
evidence, an error of the court in try- 
ing the case without a jury, in stat- 
ing an incorrect rule of law, is harm- 
less. Grosse v. Grosse, 164 N.E. 133, 
332 Ill. 639. 


59. Anlicker v. Brethorst, 160 N.E. 
LO ooo) Lila 


60. Wigginton y. Rule, 205 S.W. 
168, 275 Mo. 412. 


61. Chambers v. Chambers, 249 S. 
W. 415, 297 Mo. 512. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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duced or invited by his own evidence or instructions. 


[§ 1065] (6) Discretion of Lower Court. In the 
absence of abuse, rulings on matters which are large- 
ly within the diseretion of the trial court in an ac- 
tion to contest a probated will will not be reversed 
on appeal,®? and it has been held that orders on mat- 
ters which are entirely discretionary with the lower 
court are not appealable.** If, howeyer, the lower 
court refuses to act on a discretionary matter on the 
ground that it lacks the power to do so rather than 
that its diseretion should be so exercised, the appel- 
late court will review the question of whether the 
lower court rightly decided as to its power to act.** 
Although the trial court has discretion in determin- 
ing whether or not an order refusing probate should 
be vacated and a new trial had, yet on assignment 
of errors raising the question of whether the evi- 
dence required a different conclusion by the trial 
court, the appellate court may reach a different con- 
clusion on the record and make that the binding con- 
clusion of the case.*® 


[§ 1066] 1. Determination and Disposition of 
Cause.°® While, as previously shown, there may be 
a reversal on account of prejudicial or harmful er- 
ror,®* the judgment of the lower court, in an action 
to contest or set aside a will, will be affirmed on ap- 
peal if no prejudicial error appears and. substantial 
justice has been done between the parties.°® Ordi- 
narily, the appellate court, in disposing of the case, 
ean grant no relief other than that sought in the 
lower court;®® and if appellant has asked only for 
a new trial on the ground of the insufficiency of the 
evidence, the appellate court, on reversing, will not 
undertake to direct a judgment for appellant, but 
will merely give the lower court directions to grant 
a new trial, where the trial court would have had no 
right to direct a verdict for appellant.7° If two 
grounds of contest have been urged, and the lower 
court has revoked the probate without indicating on 
which ground it found for contestant, the appellate 
court, on determining that the decree appealed from 
can be supported on one ground but not on the oth- 
er, will remand the cause for further proceedings if 


62. In re Relph’s Estate, 221 P. 
361, 192 Cal. 451; In re Simmons’ Es- 
tate, 143 P. 697, 168 Cal. 390; In re 


WILLS 


66. On review of probate proceed- 
ings see supra § 1043. 
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it is not entirely certain that the lower court would 
have reached the same result had its consideration 
been confined to the one ground.**— Where error ex- 
ists as to an issue on which the jury found for con- 
testant, and there is another issue which the court 
refused to submit, but should have submitted, to the 
jury, the appellate court, on reversing, will remand 
the case for a new trial on both issues;*? but, on re- 
versing for insufficiency of the evidence, the appel- 
late court will not remand for a new trial where the 
case has been submitted to two juries, the parties 
have produced all evidence which can reasonably be 
expected, and nothing will be gained by protracting 
the litigation and submitting the case to another 
jury.7® Tf, in an action to require the production of 
a lost will, the lower court has gone beyond its pow- 
er and entered judgment declaring that the will be 
probated, when the necessary parties for probate 
proceedings are not before it, the appellate court 
will modify the judgment by directing that probate 
proceedings be taken.** On an appeal from a judg- 
ment refusing to require the re-probate of a will in 
solemn form, the appellate court in reversing may 
properly order the cause remanded with instructions 
to the probate court to rescind the probate previ- 
ously made and cause the will to be propounded in 
solemn form.*® 


Effect of decision. A decision of a higher court 
setting aside the will in a contest action leaves no 
will nor executor appointed thereunder with whom 
the probate court can deal,*® and a subsequent at- 
tempt of the probate court to authorize further ac- 
tion by an executor previously appointed is a nulli- 
ty.‘7 While the decision on appeal concludes the 
parties only as to those questions which have been 
properly presented and decided by the appellate 
court,’® ordinarily the judgment or decision on ap- 
peal constitutes the law of the case for all further 
proceedings therein,’® and a decision that the evi- 
dence on a particular issue is either sufficient®® or 
insufficient®! will require that the same result be 
reached in all future proceedings if the evidence sub- 
sequently introduced is not substantially different 
and the issue remains the same. 


78. State v. District Court of Sec- 
ond Judicial Dist. in and for Silver 
Bow County, 272 P. 525, 83 Mont. 400. 


sapr. a 
Wood's Estate, (Cal.App.) 21 P.(2d) | 6% See supra § 106 
626; Kischman v. Scott, 65 S.W. 1031, 68. In re Luckenbach’s Estate, 270 {a] Ilustration.—Where the peti- 
166 Mo. 214. ia ay: ae ear Ke! By ae v. | tion in the lower court seeks to have 
: Z adish, 24 N.E. i 3 Ind. 837;|the will revoked and the heirship of 
aaa eet wat ee asad Adams v. Foley, 173 N.E. 197, 36 Ohio | the petitioners determined, and all the 
of whether or not a witness is quali- App. 295. parties are satisfied with the lower 
fied as an intimate acquaintance to 69. Leatherwood v. Stephens, (Tex. pie a tried fh 2 as to heirship 
testify as to the testator’s mental ca-|Commn.App.) 24 S.W.(2d) 819 [aff Ee ait 4 cate question raised on 
pacity. In re Relph’s Estate, 221 P. | (Civ.App.) 13 S.W.(2d) 726]. Here tina to the revocation of pro- 
361, 192 Cal. 451. (2) Aniendment of ¥ ate, the decision on appeal does not 
pleadings Rayl v.  Golfinopulos 70. Mitchell v. Walton, 133 N.W.|conclude the question of heirship, 
> f ’! 496, 185 N.B. 490, 192 Ind. 193. and the lower court’s decision as to 


(Mo.) 233 S.W. 1069. 


that stands as if no appeal had been 


63. Williams v. Newton, 65 S.E. 71. Gardiner v. Goertner, (Fla.) |taken. State v. District Court of Sec- 

959, 84 S.C. 98. 149 So. 186. ond Aca ee District in and for Sil- 

; ver Bow County, 272 P. 525, 83 M * 

[a] Reference of case in equita- deer rus aeaat Anderson, 139 S.W. 400. 5 ont 
ble action.— Where a jury trial is dis- PCIE UG) : , 

cretionary with the trial judge in an 73. Crumbaugh v. Owen, 87 N.E. 79. Crumbaugh v. Owen, 87 N.B. 


equitable action to have a will declar- 
ed void, an order referring the case to 
a referee for findings of fact is not 
appealable. Williams v. Newton, 65 
S.E. 959, 84 S.C. 98. 


312, 238 Ill. 497. 
74. 


Greenhall v. Rothschild, 184 N. 
BH. 59, 260 N.Y. 474. 


312, 238 Ill. 497; Moran’s Ex’r v. Mo- 
ran, 38 S.W.(2d) 207, 238 Ky. 403; Er- 
ickson v. Lundgren, (Mo.) 37 S.W. 
(2d) 629. 


75. King v. Kinsey, 71 N.C. 407. 80. Erickson v. Lundgren, (Mo.) 
64. In re Simmons’ Estate, 143 P. 76. In re Crumbaker’s Estate, 217 37 S.W.(2d) 629. 
697, 168 Cal. 390. IlL.App. 411. , 
81. Crumbaugh v. Owen, 87 N.E. 
65. In re Zachary’s Estate, 145 N. 77. In re Crumbaker’s Estate, su- | 312, 238 Ill. 497; Moran’s Ex’r v. Mo- 


W. 883, 165 Iowa 309. 
[68 C. J.—66] 


pra. 


ran, 38 8.W.(2d) 207, 238 Ky. 403. 
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Proceedings in lower court after remand. On fur- 
ther proceedings the lower court can reconsider and 
pass on questions not considered and decided by 
the appellate court.*? If, on the original trial of a 
contest proceeding, the contestant has limited his 
evidence to the issues of testamentary capacity and 
undue influence, the lower court in further proceed- 
ings, after reversal and remand for failure to make 
findings on the issue of nonexecution as made by the 
pleadings, need not grant a continuance to give to 
the contestant opportunity to present testimony on 
the issue of nonexecution.®? If the lower court has 
dismissed a will contest because it erroneously deter- 
mined that it was without jurisdiction to grant the 
contestant’s motion to be relieved from an alleged de- 
fault, the lower court, after a reversal and remand 
on this question, may pass on the contestant’s mo- 
tion as if it were presented for the first time.*# 
Technical defects in the contestant’s petition may be 
cured by amendment before a new trial of the case 
after remand.*® 


82. State v. District Court of Sec- 
ond Judicial Dist. in and for Silver 
Bow County, 272 P. 525, 83 Mont. 400. 


83. In re McKenna’s Estate, 77 P. 
ca 143 Cal. 580. 


4. In re Simmons’ Estate, 143 P. 
697, 168 Cal. 399. 


85. Clark v. Commerce Trust Co., 
(Mo.) 62 S.W.(2d) 874. 


86. Costs generally see Costs 15 C. 
disses 


Counsel fees and expenses see infra 


566; 
347, 64 Misc. 294; 


290; Delmar v. 


were properly 


proponents. 
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Senter v. Petheram, 
Matter of Collamer, 95 
5 N.Y.St. 196, 42 Hun 651; Haughian 
v. Conlan, 83 N.Y.S. 830, 86 Apv.Div. 
Delmar, 72 N.Y.S. 959, [a.] 
65 N.Y.App.Div. 582. 


N.C.—Mayo v. Jones, 78 N.C. 496. 


fa] Determining whether 
incurred.—The 
court has a certain discretion in de- 
termining whether the costs of a will 
contest were properly 
McElfresh v. McElfresh, 
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[§ 1067] V. Costs and Expenses*—1. Costs®°—a. 


Power To Award. The authority of the probate . 


court to award costs in proceedings for the probate 
or contest of wills is derived entirely from statute, 
and does not exist by virtue of general probate ju- 
risdiction.§7 
costs may be left to the discretion of the court,*® in 
the same manner as in the usual suit in equity,®° 
subject to rules of practice or statutory limita- 
tions.®!_ The discretion is not arbitrary but is to be 
exercised within the limits of equitable principles.®? 
Where no abuse of discretion is shown, the award 
will not be disturbed.®? A court cannot assess costs 
in proceedings when it has no jurisdiction over the 
nature of the litigation®* or the estate involved.®®> If 
the bill for costs is not filed within the statutory 
time, the court has no authority to award costs.°° 


[§ 1068] b. To Whom Awarded, and Persons, 
Property, or Funds Liable—(1) In General. As a 
rule costs will be awarded against an unsuccessful 
party,®* and in favor of the prevailing party,®® al- 


118 N.Y.S.) Super. 112, 29 Pittsb.Leg.J.N.S. 81. 


- In re Paullin’s Will, 113 A. 240, 
92 N.J.Eq. 419 [aff 109 A. 13]. 


Testatrix domiciled outside 
court’s jurisdiction.—On dismissal of 
a proceeding to prebate a will because 
the testatrix was not domiciled in 
New Jersey, the court, being with- 
out jurisdiction over the estate, had 
no authority to allow costs. In re 
Paullin’s Will, 113 A. 240, 92 N.J.Eq. 
419 [aff 109 A. 13]. 


costs 
trial 


incurred by 


By statute’’ the matter of awarding - 


§§ 1077-1085. 


87. Cal.—In re Johnson’s Estate, 
245 P. 1089, 198 Cal. 469; Henry v. 
Nevada County Super. Ct., 29 P. 230, 
93 Cal. 569. 


Mass.—Conley v. Fenelon, 165 N.E. 
382, 266 Mass. 340; Brown v. Corey, 
134 Mass. 249. 


Neb.—Wallace v. Sheldon, 76 N.W. 
418, 56 Neb. 55. 


N.Y.—In re Reimers’ Will, 261 N.Y. 
S. 100, 237 App.Div. 343 [mod on other 
grounds 185 N.E. 403, 261 N.Y. 337]; 
In re Erlanger’s Bstate, 254 NAS e 
246, 234 App.Div. 34; In re O’Brien’s 
Estate, 263 N.Y.S. 877, 146 Misc. 555; 
In re Parsons’ Estate, 202.N.Y.S. 190, 
121 Misc. 747 [aff 202 N.Y.S. 942, 208 
App.Div. 769]. 


Wis.—In re Johnson’s Estate, 175 
N.W. 917, 170 Wis. 4386 [cit Cyc]; 
In re Donges’ Estate, 79 N.W. 786, 
103 Wis. 497, 74 Am.S.R. 885, 4 Prob. 
Rep.Ann. 662. 


88. See statutory provisions. 


89. Cal.—In re Bump’s Estate, 92 
PR, 642; 152 Cal. 271. 


Me.—In re Deehan’s Will, 154 A. 
645, 180 Me. 243; Alvord vy. Stone, 4 
A. 697, 78 Me. 296. 


Md.—Brown v. Johns, 62 Md. 333; 
Johns v. Hodges, 60 Md. 215, 45 Am.R. 
. 722. 

Mass.—Olney v. Sheppard, 176 N.E. 
198, 275 Mass. 496; Brown v. Corey, 
134 Mass. 249; Chapin v. Miner, 112 
Mass. 269. 


Mich.—Cheever v. North, 64 N.W. 
455, 106 Mich. 390, 58 Am.S.R. 499, 37 
L.R.A. 561. 

INeYe—Collyer v. Collyer, 18 NE. 
110, 110 N.Y. 481, 6 Am.S.R. 405; In re 
Mondorf’s Will, 18 N.E. 256, 110°N.Y. 
450; Lawrence v. Lindsey, OveONE EY « 


Py 


a 


173 N.W. 259, 186 Iowa 994. 


90. Shaw v. Camp, 56 IllApp. 23, 
27; Alvord v. Stone, 4 A. 697, 78 Me. 
296; Noyes v. Children’s Aid Soc., 70 
N.Y. 481, 3 Abb.N.Cas. 36, 16 Alb.L.J. 
224 [aff 10 Hun 289, 53 How.Pr. 10]; 
Lawrence v. Lindsey, 70 N.Y. 566; 
In re Moore’s Hstate, 236 P. 265, 114 
Or. 444, 


“The general rule that costs in 
chancery proceedings may be ad- 
judged according to the right and 
equity of the cause is applicable to a 
contest of the validity of a will.” 
Shaw v. Camp, supra. 


Costs in equity generally see Costs 
22s \ 


91. McKinney’s Estate, 44 P. 743, 
112 Cal. 447; Skillman v. Lanehart, 
67 A. 1034, 73 N.J.Eq. 351; Perrine v. 
Applegate, 14 N.J.Eq. 531; Noyes v. 
Children’s Aid Soc., 70 N.Y. 481, 3 
Abb.N.Cas. 36, 16 Alb.Iu.J. 224 [aff 
LO LEtun 289) b38m Hower MON ing re 
Roberts’ Estate, 263 N.Y.S. 723, 147 
Misc. 63; In re Carroll’s Will, 10 N.W. 
376, 53. Wis.°228; In: re. Jackman’'s 
Will, 26 Wis. 148. And see statutory 
provisions. 


92. Smullen v. Wharton, 119 N.W. 
773, 121 N.W. 441, 88 Neb. 328; In re 
Clapham’s Estate, 103 N.W. 61, 78 
Neb. 492; Wallace v. Sheldon, 76 N.W. 
418, 56 Neb. 55. 


93. Sterling v. Darrouzet, (Tex. 
Civ.App.) 282 S.W. 283; In re Hyde’s 
Will, 122 N.W. 774, 141 Wis. 41. 


94 Matthews v. Biddell, 8 Pa. 
Super. 112, 29 Pittsb.Leg.J.N.S. 81. 


[a] Illustration. — Where the 
register’s jurisdiction over the con- 
test of a will had been abolished by 
constitutional provision, a proceeding 
taxing costs for a hearing to contest 
a will after it had been probated was 
void. Matthews v. Biddell, 8 Pa. 


*By GEORGE BALLUFF JR. (§§ 1067-1087). 


N\ 


96. Abila v. Padilla, 19 Cal. 388. 


97. Ala.—Bradley v. Andress, 30 
Ala. 80. 


Conn.—Leavenworth v. Marshall, 
19 Conn. 408. 


Ga.—Baker v. Bancroft, 5 S.E. 46, 
79 Ga. 672; Francis v: Holbrook, 68 
Ga. 829. 


Ill. Moyer v. Swygart, 17 N.E. 4 
M25 Lie 2 62. thes ae 


Iowa.—Schroeder v. Cable, 235 N. 
W. 63, 211 Iowa 1107; Allen v. Sea- 
ward, 52 N.W. 557, 86 Iowa 718. 


Kan.—Lawrie v. Lawrie, 18 P. 499, 
39 Kan. 480. 


Ky.—Crawford’s Heirs vy. Thomas, 
54. S.W. 197, 114 Keys 19%, 2a Keynes 
1100; Carter’s Adm’r vy. Carter, 12 S. 
W. 385, 11 Ky.L. 518. 


Sone Ren v. Babineau, 18 La.Ann, 


Mich.—Gibson y. Van Syckle, 11: N. 
W. 261, 47 Mich. 439. 


Neb.—Wallace y. Sheldon, 76 N.W. 
418, 56 Neb. 55. 


N.J.—In re Wintermute’s Will, 27 
N.J.Eq. 447 [aff 28 N.J.Eq. 437]; Per- 
rine v. Applegate, 14 N.J.Eq. 531. 


N.Y.—Matter of Seagrist’s Will, 37 
N.Y.S. 496, 1 App.Div. 615 [aff 48 N.E. 
LOK, eL58 N.Y. 682]; Mesick v. Mesick, 
7 Barb. 120; Reid v. Vanderheyden, 5 
Cow. 719. 


N.C.—Little v. Lockman, 50 N.C. 


433. 
Pa.—kKoppenhaffer v. Isaacs, 7 
yas 170; Landis’ Estate, 1 Phila. 


Porto Rico.—Ortiz v. Pabon, 6 Porto 
Rico 208. 


Eng.—In re Haydon vy. Pring, 
[19191 Paetsie g 
98. Wallace v. Sheldon, 76 N.W. 


For later cases, developments aiid changes in the law see Annotatiens, same title and section number. 
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though unnecessary costs will be denied him.®® 
a proper case the court may, in its diseretion, order 
the costs to be divided between the parties,! or all 
costs to be paid out of the estate,? and where the liti- 
gation is not purely a will contest but in part a suit 
to construe a will, there is no impropriety in award- 
Costs of a contest will not 
be allowed out of the estate when it is insolvent and 
the rights of ereditors would be prejudiced.4 


ing costs to all parties.3 


Consent to Award. 


418, 56 Neb. 55; Brigham's Heirs v. 
Brigham’s Ex’rs, 15 Vt. 788. 


99. Wintermute v. Wilson, 28 N.J. 
Hq. 437 [aff 27 N.J.Eq. 447]; In re 
pete Will, 74 N.Y.S. 9387, 87 Misc. 


[a] IUustrations. — (1) Where 
testimony in opposition to the probate 
of a will has been protracted to an 
unnecessary extent, and much of it is 
utterly incompetent, the unnecessary 
cost entailed will be denied. Winter- 
mute v. Wilson, 28 N.J.Eq. 437 [aff 
27 N.J.Eq. 447]. (2) Where a party 
filed objections to a will unnecessari- 
ly, merely to cause annoyance, and 
probate would have been refused any- 
way, he was not entitled to his costs. 
In re Kivlin’s Will, 74 N.Y.S. 937, 
37 Mise. 187. 


1. Cawley’s Appeal, 6 Pa.Co. 550; 
Taylor v. Martin’s Estate, 3 S.W.(2d)° 
ADS Why hex. 302. [rev on. other 
grounds (Civ.App.) 263 S.W. 1102]. 


[a] Thus, where the proponent 
asks for the probate of the will and 
the issuance of letters testamentary 
and succeeds only in having the will 
probated, but does not obtain letters 
testamentary, costs will be divided. 
Taylor v. Martin’s Estate, 3 S.W.(2d) 
AQ8e0 117. Tex. = 302 [rev..on -other 
grounds (Civ.App.) 263 S.W. 1102]. 


2. Cal.—In re Olmstead’s Estate, 
52 P. 804, 120 Cal. 447. 

Del.—-Ross v. Hearn, 4 Del. 101. 

Iowa.—Kirsher v. Kirsher, 94 N.W. 
846, 120 Iowa 337; Allen v. Seaward, 
52 N.W. 557, 86 Iowa 718. 


Kan.—Pitcher v. Pitcher, 256 P. 
799, 123 Kan. 696. 
La.—Filhiol’s Succession, 49 So. 


138, 123 La. 497; Girard v. Babineau, 


18 La.Ann. 603. 


Mass.—Conley v. Fenelon, 174 N.E. 
237, 274 Mass. 81. 


Mich.—Conely  v. 
Mich. 150. 


Neb.—Mathis v. Pitman, 49 N.W. 
182, 32 Neb. 191. 


N.J.—Frost v. Wheeler, 12 A. 612, 
43 N.J.Eqg. 573; Boylan v. Meeker, 15 
N.J.Eq. 310; Perrine v. Applegate, 14 
N.J.Eq. 531. 


N.Y.—In re Staiger’s Will, 164 N.E. 
83, 249 N.Y. 229; Noyes v. Children’s 
Aid Soc., 70 N.Y. 481, 3 Abb.N.Cas. 36, 
16 Alb.L.J. 224 [aff 10 Hun 289, 53 
How.Pr. 10]; Matter of Drake’s Will, 
60 N.Y.S. 1020, 45 App.Div. 206; Smith 
v. Lansing, 53 N.Y.S. 633, 24 Misc. 
566; In re Morley’s Will, 119 N.Y.S. 
58. 


McDonald, 40 


N.C.—In re Winston, 90 S.E. 201, 
LIZ INC. 27:07 

Or.—In re Moore’s Estate, 236 P. 
265, 114 Or. 444; In re Johnson’s Es- 
tate, 196 P. 1115, 100 Or. 142. 

Pa.—In re Reimer’s Estate, 
186, 159 Pa. 212. 


28 A. 


If a party consents to an 
award of costs to his adversary, he cannot later com- 
plain, although the deeree of the lower court is re- 


WILLS 


In 


Va.—Roy v. Roy’s Ex’r, 16 Gratt. 
(57 Va.) 418, 84 Am.D. 696. 


Wis.—In re Healy’s Will, 
835, 108 Wis. 632. 


Ont.—Gilbert v. Ireland, 9 Ont.L. 
124, 4 Ont.W.R. 460; Reith v. Reith, 
12 Ont.W.R. 20; Momberg v. Jones, 
9 West.Wkly. 270, 25 Dom.L.R. 768. 


[a] Award equitable to all inter- 
ests.—The trial court should make 
such orders as to the payment of 
costs out of the estate as shall be 
equitable to all the interests. Rice 
v. Winchell, 120 N.E. 572, 285 Ill. 
36. 


[b] Rule applied.—(1) The costs 
of one successfully contesting the 
probate of a will on the ground of 
undue influence, and the costs of the 
executor, who was innocent as to the 
undue influence, and the costs of a 
special guardian representing an in- 


84 N.W. 


competent party, are chargeable 
against the estate. In re Morley’s 
Will, 119 N.Y.S. 58. (2) Where the 
executor, to whom letters’ testa- 


mentary were regularly issued, pro- 
ceeding in good faith under what was 
presumed to be the will, husbanded 


‘the estate, and the heir at law, a resi- 


dent of a foreign country, paid no at- 
tention to the property, costs of a 
contest wherein it was determined 
the will was invalid were properly or- 


dered paid out of the estate. In re 
Johnson’s Estate, 196 P. 1115, 100 
Or. 142. 

[c] Compromise agreement. — 


Costs of a will contest, instituted be- 
fore a compromise agreement was 
reached, were held properly taxed 
against the estate. Harris v. Harris, 
99 So. 9138, 211 Ala. 144. 


3. In re Sayre’s Will, 
499, 179 App.Div. 269. 


Costs in construction of will see 
infra XII in 69 GJ. 


Unsuccessful contestant correctly 
construing will see infra § 1070. 


4 In re Jones’ Estate, 202 P. 206, 
59 Utah 99. 


5. Shotwell v. Shotwell, 95 A. 365, 
85 N.J.Eq. 101 [aff 96 A. 398, 85 N.J. 
Eq. 594). 


[a] Mlustration.—Where a draft 
of the decree was exhibited to appel- 
lant and he made no objection to the 
allowance of costs made tharein, and 
made no move to prevent the decree 
from being carried out and the checks 
of the 
from being paid out of the funds of 
the estate as provided in the decree, 
it was held that the allowance of 
costs would not be disturbed. Shot- 
well v. Shotwell, 95 A. 365, 85 N.J. 
Eq: 101) [ati 96 A.9 398,785. N.J.q, 
594]. 


6. In re Staiger’s Will, 164 N.E. 33, 
249 N.Y. 229; In re Roberts’ Estate, 
263 N.Y.S. 728, 147 Mise. 63; Marvin 
v. Marvin, 11 Abb.Pr.N.S. (N.Y.) 97. 


Award of all costs from estate see 


166 N.Y.S. 


administrator pendente lite] 
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versed in the appellate court.® 


[§ 1069] (2) Proponent. 
fused, the court, in the exercise of its discretion, may 
make the costs payable out of the estate or by the 
unsuccessful proponent.® A statutory provision that 
costs shall not be allowed an unsuccessful contest- 
ant’ does not apply to an unsuccessful proponent.§ 
Ordinarily, the executor who acts in good faith in 
probating or defending the will, although unsuccess- 
ful, will not be adjudged personally liable for costs,® 
but his costs will be awarded out of the estate,!° in 
the absence of a showing that the will was procured 


When probate is re- 


supra § 1068. 
7. See statutory provisions. 


8. Collyer v. Collyer, 18 N.E. 110, 
a N.Y. 481, 6 Am.S.R. 405. 


Ark.—Watts v. Tidwell, 12 S.W. 
(24) 896, 178 Ark. 951 


Cal.—McKinney’s Watate, 44 P. 743, 
112 Cal. 447. 


Del.—Browne y. Rogers, 6 Del. 458. 


Iowa.—Perkins vy. Perkins, 90 N.W. 
55, 116 Iowa 253; Meeker v. Meeker, 
37 N.W. 773, 74 Towa 352, 7 Am.S.R. 


Kan.—Pitcher v. Pitcher, 256 P. 
799, 123 Kan. 696. 

Ky.—Phillips’ Hxrs Vv. aeehillips: 
Admr, 81 Kiy.328, 5 Kay. b. 205) Gail= 
bert v. Bartlett, 9 Bush 49. 

La.—Succession of Filhiol, 49 So. 


138, 123 La. 497. 


Md.—Compton v. Barnes, 4 Gill 55, 
45 Am.D. 115. 


OR Des Me v. Obear, 7 Gray 


Mont.—In re Carroll’s Estate, 
P. 996, 59 Mont. 403. 


N.Y.—Matter of Griswold, 15 Abb. 
Pry 299: 


BG orcnnlent v. Wright, 33 S.C. 
Kq. 229. 


Va.—Bowen’s Ex’r v. Bowen, 94 S. 
E. 166, 122 Va. 1; Spencer v. Moore, 
4 Call (8 Va.) 423. 


Wis.—In re Shanks’ Will, 179 N.W. 
747, 172 Wis. 621. 


But see In re Jeffries, 33 T.L.R. 80 
(holding that, where an executor pro- 
pounds as the will of the testator a 
document which is not genuine and 
which he fails to establish, the court 
has jurisdiction to order him to pay 
the costs of the action, even if he has 
not been guilty of any breach of 
duty). 


10. Conn.—Comstock v. Hadlyme 
Ecclesiastical Soc., 8 Conn. 254, 20 
Am.D. 100 


Del.—Ross v. Hearn, 4 Del. 101. 


D.C.—Kengla v. Randall, 22 App.D. 
C. 468. 


Iowa.—McElfresh v. McElfresh, 173 
N.W. 259, 186 Iowa 994; Meeker v. 
Meeker, 37 N.W. 773, 74 Iowa 352, 7 
Am.S.R. 489. 


Ky.—Phillivs’ Ex’r vv. Phillips’ 
Adm’r, 81 Ky. 328, 6 Ky.L. 270; 
Floore v. Green, 83 S.W. 133, 26 Ky. 
L. 1073; Carter’s Adm’r v. Carter, 12 
S.W. 385, 11 Ky.L. 518. 


La.—Succession of Filhiol, 
USB ema Salas 4.97 
Gros, 5 La. 100. 


Neb.—Wallace v. Sheldon, 76 N.W. 
418, 56 Neb. 55. 


N.J.—Perrine y. Applegate, 
J.Eq. 5311's 


196 


49 So. 
Sterlin’s Ex’r y. 


14 N. 
Day v. Day, 3 N.J.Eq. 549. 
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by his undue influence,*? because it is his duty to 
The rule has been held to apply 
even though the executor is the only one to be bene- 
fited if the will is established;1* but there is other 
authority which refuses him costs if the probate of 
the will is a matter of personal interest.!# 
ficlary not the executor, who acts in good faith in 
seeking probate of the will, although unsuccessful, 
has been held not personally liable for costs;1® but 
under a statute providing that costs be recovered 
against the unsuccessful party, he has been held per- 
The unsuccessful executor or pro- 
ponent should be allowed costs from the estate only 
where he has acted in good faith,1* and where he has 
been guilty of fraud or undue influence, he should not 
be entitled to recover his costs from any souree,!§ 


establish the will.12 


sonally liable.*® 


N.Y.—Mesick v. Mesick, 7 Barb. 
ae Bertine v. Hubbell, 1 Dem.Surr. 


S.C—McKnight v. Wright, 33 S.C. 
Eq. 229. 


Tenn.—Smith vy. Haire, 181 S.W. 
161, 133 Tenn. 348, Ann.Cas.1916D 529 
[cit Cyc]; Lassiter v. Travis, 39 S.W. 
226, 98 Tenn. 330. 


Tex.—McCannon Vv. McCannon, 
(Civ.App.) 2 S.W.(2d) 942 [cit Cyc]. 


Va.—Bowen’s Ex’r v. Bowen, 94 S. 
Hel 66,022) Vial. 


Wis.—In re Deleglise’s Will, 125 N. 
W. 452, 142 Wis. 234. : 


Newfound!1.—Re 
Newfoundl. 291. 


[a] Proceeding in forma pauperis. 
—An administrator with the will an- 
nexed should not be allowed to take 
the pauper’s oath, on appealing from 
a decision of the county court in a 
contest of the will, the assets of the 
estate being responsible for the costs. 
Crocker v. Balch, 55 S.W. 307, 104 
Tenn. 6. 


Executor’s right to charge estate 
see Executors and Administrators § 
536. 


11. Cal.—McKinney’s Estate, 44 P. 
743, 112 Cal. 447. 

La.—Close v. Close, 13 La.Ann. 590. 

N.Y.—Brady v. McCosker, 1 N.Y. 
214, How.A.Cas. 480, 4 How.Pr. 291, 
3 Den. 610. 

Pa.—Simcox’s Estate, 15 Pa.Co. 386. 


Wis.—In re Delegiise’s Will, 125 N. 
W. 452, 142 Wis. 234. 


Eng.—WNash v. Yelloly, 3 Swab.&Tr. 
59, 164 Reprint 1194. 


12. Iowa.—McElfresh v. McEl- 
fresh, 173 N.W. 259, 186 Iowa 994; 
Meeker v. Meeker, 3/ N.W. 773, 74 
Iowa 352, 7 Am.S.R. 489. 

Ky.—Phillips’ Ex’r_v._ Phillips’ 
Adm’r, 81 Ky. 328, 5 Ky.L. 270; Floore 
v. Green, 83 S.W. 133, 26 Ky.L. 1073; 
Carter’s Adm’r v. Carter, 12 S.W. 385, 
Ade kKeyalas sole 

La.—Sterlin’s Ex’r v. 
100. 

Neb.—Wallace v. Sheldon, 76 N.W. 
418, 56 Neb. 55. 

N.J.—Perrine v. Applegate, 14 N. 
J.Bq. 531; Day v. Day, 3 N.J.lq. 549. 

Tenn.—Lassiter v. Travis, 39 S.W. 
226, 98 Tenn. 330. 

Tex.—McCannon v. McCannon, (Civ. 
App.) 2 S.W.(2d) 942. 


Wis.—In re Shanks’ Will, 179 N.W. 
747, 172 Wis. 621. 


Hennebury, 6 


Gros, 5 La. 
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A bene- 
costs.7 


if defeated.?? 


Costs on appeal see infra § 1087. 


13. Lassiter y. Travis, 39 S.W. 226, 
98 Tenn. 330. 


14. In re Jahn’s Will, 189 N.W. 
974, 195 Iowa 74; Heilman’s Est., 21 
Pa.Dist. 181. 


[a] Rule applied.—(1) An execu- 
tor who is the residuary legatee will 
not be allowed his costs in an un- 
successful attempt to maintain the 
will. Heilman’s Estate, 21 Pa.Dist. 
181. (2) Where, with the exception 
of a single bequest, tne executor and 
his brother were the sole legatees, 
the court did not abuse its discretion 
in taxing costs against the executor, 
as proponent of an invalid will. In 
re Jahn’s Will, 189 N.W. 974, 195 Iowa 
74. 


15. Nelson v. Dohoney, 58 App.D. 
C. 338, 30 F.(2da) 748. 


[a] Exemplary conduct.—Where 
an action to establish a will is dis- 
missed as the statutory requirements 
as to the mode of execution required 
by Wills Act (1911) ¢. 241 § 6 had not 
been fully complied with, but plain- 
tiff’s conduct as regards the defective 
execution was held to be exemplary, 
the court may allow him his costs 
out of the estate. Peden v. Abra- 
ham, (B.C.) 8 Dom.L.R. 403. 


16. Bowen’s Ex’r v. Bowen, 94 S. 
BE. 166, 122 Va. 1. 


[a] Reason for rule.—If the costs 
be paid by the estate, the effect will 
be not only that the heirs at law will 
‘not recover from their adversary, 
but that, although they prevailed in 
the litigation, they will have to pay 
the costs thereof. Bowen’s Ex’r v. 
Bowen, 94 S.E. 166, 122 Va. 1. 


[b] In Iowa (1) this rule applies. 
In re Hendershott’s Estate, 111 N.W. 
969, 134 Iowa 320, 120 Am.S.R. 438; 
Allen v. Seaward, 52 N.W. 557, 86 
Iowa 718 [rev sub nom. In re Carman, 
48 N.W. 985]. (2) But under a stat- 
ute making it the duty of a person 
having custody of a will to file it for 
probate, such person, if he is not a 
beneficiary, may have the costs in- 
curred out of the estate, although 
probate is refused. In re Smith’s Es- 
tate, 146 N.W. 836, 165 Iowa 614; Lin- 
gle v. Lingle, 96 N.W. 708, 121 Iowa 
133. 


17. In re Jones’ Estate, 135 P. 293, 
166 Cal. 147 [cit Cyc]; In re Berthol’s 
BHstate, 125 BP: 750, 168 Cal. 343; Mat- 
ter of Paaluhi, 3 Hawaii 722. 


In re Jones’ Hstate, 135 P. 293, 
166 Cal. 147 [eit Cyc]; In re Mar- 
shall’s Will, 178 N.Y.S. 711, 189 App. 
Div. 477; In re Jackson’s Estate, 215 
Nuys. 230; 127 “Mise, 1872 "Smithy wv; 
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but they should be taxed against him personally.'® 
An executor who loses the will through his own neg- 
ligenee and thereby increases the cost of probate may 
be held liable for the increased cost.?° 


Administrator who, without authority, intervenes 
in the will contest may be held personally liable for 


Probating will in solemn form. An executor pro- 
bating a will in solemn form without probate in com- 
mon form is personally liable for the costs thereof 


Contest of another will. Although an executor in 
one will is unsuccessful in a good faith contest of the 
probate of another will, he may be permitted his 
costs,?* particularly when so provided by statute; 


Haire, 181.S.W. 161, 133 Tenn. 343, 
Ann.Cas.1916D 529; In re Deleglise’s 
Wil, 125 N.W. 452, 142 Wis. 234. 


[a] Thus, where the _ executor, 
who was a party to the fraudulent 
execution of a will, presented it for 
probate, it was an abuse of discre- 
tion, under Code Civ. Proc. § 2746, 
for the surrogate to impose the costs 
on the estate, although probate was 
denied. In re Marshall’s Will, 178 N. 
Y. Sail, 189) AppsDive 477. 


[b] Findings of frand and undue 
influence.—Where the revocation of 
the probate of a will was based on 
findings of the testator’s unsoundness 
of mind and of fraud and undue in- 
fluence practiced by the proponent, 
the court, in exercising its discretion 
whether to allow out of the estate the 
proponent’s costs incurred in defend- 
ing the contest, must be guided by the 
findings of fraud and undue influence. 
In re Jones’ Estate, 135 P. 293, 166 
Cala tA%: 


_19. In re Jackson’s Estate, 215 N. 
Y.S. 230, 127 Misc. 187; In re Deleg- 


eae Will, 125 N.W. 452, 142 Wis. 

ot. 

Mee Burls v. Burls, L.R. 1 P.&D. 
21. Campbell v. 


; Campbell, (Tex. 
Civ.App.) 215 S.W. 1384. 


[a] Yemporary administrator.— 
Where the executor, appointed tempo- 
rary administrator, under Vernon 
Sayles’ Civ. St. Annot. (1914) art 
3302, allowing temporary administra- 
tors to exercise only such powers as 
are expressed in the order appointing 
them, intervened in a will contest, 
although the order appointing him did 
not authorize him to do so, costs were 
properly taxed against him individ- 
ually, and not against the estate. 
Campbell v. Campbell, (Tex.Civ. App.) 
215 S.W. 134. 


22. Peek v. Irwin, 156 S.B. 44, 42 
Ga.App. 270 [aff 155 S.E. 515, 171 Ga. 
375, and vacating 150 S.E. 868, 40 Ga. 
App. 624]. 


[a] Reason for rule.—It is not the 
executor’s duty to probate the will in 
solemn form without first probating 
it in common form. Peek v. Irwin, 
156 S.E. 44, 42 Ga.App. 270 [aff 155 
S.H. 515, 171 Ga. 375, and vacating 
150 S.E. 863, 40 Ga.App. 624]. 


23. In re Reimers’ Will, 261 N.Y.S. 
100, 287 App.Div. 343 [mod on other 
grounds 185 N.E. 403, 261 N.Y. 337]; 
ea v. Tretheway, 9 L.T.Rep.N.S. 

Ks 


24. In re Devine’s Will, 242 N.Y.S. 
621, 229 App.Div. 809 [aff 175 N.E. 
346, 255 N.Y. 634]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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but in the absence of statute the court may, in its 
A beneficiary, other than 
who unsuccessfully contests another 
will, may not be allowed his costs.?° 


discretion, refuse costs.?° 
an executor, 


[§ 1070] (3) Contestant.?7 


successful contestant.?? 


25. Olney v. Sheppard, 176 N.E. 
198, 275 Mass. 496 


26. Allen v. Seaward, 52 N.W. 557, 
86 Iowa 718 [rev sub nom. In re 
Carman, (Iowa) 48 N.W. 985]. 


27. Executor or proponent contest- 
ing another will see supra § 1069. 


28. Weber v. Strobel, (Mo.) 225 


S.W. 925; Perrine v. Applegate, 14 N. 
Seeq: 53l. 
[a] Thus, where an heir expended 


large sums in establishing that an al- 
leged will was not the will of the 
testator, he is entitled to judgment 
for costs in the litigation in which 
they were expended. Weber v. Strob- 
el, (Mo.) 225 S.W. 925. 


29. Mass.—Olney v. Sheppard, 176 
N.E. 198, 275 Mass. 496; Old Colony 
Trust Co. v. Pepper, 167 N.E. 656, 268 
Mass. 467. 


N.Y.—Taylor’s Will, 10 Abb.Pr.N.S. 
300. 


Okl.—Young v. Henderson, 
115, 146 Okl. 11. 


Pa.—Koppenhaffer WW 
Watts 170. 


Wash.—In re McKachney’s Estate, 
254 PRP. 455, 143 Wash. 28; In re 
Vaughn’s Estate, 242 P. 1094, 137 
Wash. 512; In re Chapman’s Estate, 
233 P. 657, 133 Wash. 318; In re Rath- 
jens’ Estate, 87 P. 1070, 45 Wash. 
5D. 


292 PR. 


Isaacs, 7 


Wis.—In re Weidman’s Will, 207 N. 
W. 950, 189 Wis. 318. 


[a] To justify judgment for costs 
in favor of unsuccessful contestant, it 
has been said that either an express 
statute must intervene, or the circum- 
stances be such that a judgment 
against him for costs would be in- 
equitable. Wallace v. Sheldon, 76 N. 
W. 418, 56 Neb. 55. 


{b] Claims by state and by heirs. 
—Where the state claimed property 
by way of escheat asserting that de- 
ceased died intestate without heirs, 
and persons claiming to be heirs set 
up their rights adverse to claimants 
under the will, neither the state nor 
the rival claimants, the will being 
sustained, were entitled to costs. 
State v. Goodman, 181 S.W. 312, 133 
Tenn. 375. 


30. Senter v. Petheram, 118 N.Y.S. 
347, 64 Misc. 294. 


31. Calnane v. Calnane, 
(2d) 566, 223 Mo.App. 381. 


32. In re Wilson’s Will, 8 N.E. 731, 


ith ASSN 


103 N.Y. 374. 
33. Carter’s Adm’r v. Carter, 12 S. 
W. 385, 11 Ky.L. 518; Wallace v. 


Ordinarily, 
testant of a will is entitled to his costs if success- 
ful,?® but not if unsuccessful,?® and the court may, 
in its discretion, award®° or tax*! costs to him; 
but where a statute authorizes costs to the sucecess- 
ful party only, it is error to allow them to an un- 
Although the rule does not 
prevail in all jurisdictions,?? in accordance with 
some statutes or rules of practice, an unsuccessful 
contestant may have. his costs out of the estate if 
he had, or had reason to believe he had, reasonable 
grounds on which to resist the will,?* subject to the 
diseretion of the court.*® Even though the contest- 
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ant himself would derive no benefit from success,?® 
costs are not allowable to him where he unreason- 
ably contests the will,*? or contests it merely for de- 
Costs may be assessed against the contest- 


ant where he expressly abandons his cause and re- 


a con- 


Sheldon, 76 N.W. 418, 56 Neb. 55. 


“There was no more reason for al- 
lowing the heir at law her costs, if 
unsuccessful, in this litigation than 
there would have been in any ordi- 
nary action decided adverse to her 
claim. She may have had probable 
cause for doubting the mental capac- 
ity of her sister [testatrix] to execute 
such a paper, or to question the testa- 
mentary act upon other grounds; still, 
this would not authorize the court to 
require the successful party to pay 
the costs.” Carter’s Adm’r v. Carter, 
supra. 


34. Del.—In re Salmons’ Will, 108 
A. 98, 30 Del. 446; Ross v. Hearn, 4 
Del. 101. 


Iowa.—Lingle v. Lingle, 96 
708, 121 lowa 133. 


N.J.—In re Wandell’s Estate, 111 A. 
683, 92 N.J.Eq. 195; In re Coleman’s 
Will, 103 A. 521, 88 N.J.Mq. 284 [aff 
£03 TANTS, TSS. IN Ja! sisi in «re 
Eddy’s Will, 33 N.J.Eq. 574; Boylan 
v. Meeker, 15 N.J.Eq. 310; Perrine v. 
Applegate, 14 N.J.Eq. 531; In re Crot- 
ty’s: Estate, 134 A. 622, 4 N.J.Misc. 
745; Pollock v. Bowne, 4 N.J.L.J. 146. 


N.Y.—Clapp v. Fullerton, 34 N.Y. 
190, 90 Am.D. 681; Noyes v. Chil- 
dren’s Aid Soc., 10 Hun 289, 53 How. 
Pr) 10: [aff 70 N.Y, 481,-3 Abb: N:Cas: 
36, 16 Alb.L.J. 224]; In re Roberts’ 
Estate, 263 N.Y.S. 728, 147 Misc. 63; 
In re Barnard’s Will, 187 N.Y.S. 315. 


Okl.—Kindt v. Parmenter, 200 P. 
706, 83 Okl. 116. 


Wash.—In re BHichler’s Estate, 173 
P. 435, 102 Wash. 497. 


Ont.—Newcombe v. Evans, 43 Ont. 
1. 


N.W. 


[a] Judgment for contestant of 
will is so presumptive of reasonable 
cause for the contest as to justify an 
order, on reversal thereof, that his 
taxable costs be paid out of the es- 
tate. In re Meurer’s Will, 44 Wis. 392, 
28 Am.R. 591. 


35. In re Mondorf’s Will, 
256, 110 N.Y. 450. 


[a] Notwithstanding permission by 
statute, the court may, in its discre- 
tion, refuse to award costs to an un- 
successful contestant who acted in 
good faith. In re Mondorf’s Will, 18 
N.E. 256, 110 N.Y. 450. 


18 N.E. 


36. Waln v. Bruere, (N.J.) 53 A. 
822. 

87. Iowa.—Beebe v. McFaul, 101 
N.W. 267, 125 Iowa 514. 

N.J.—In re Sebring’s Will, 93 A. 


686, 84 N.J.Eq. 453; Higgins v. Mc- 
Quirk, 47 A. 276, 61 N.J.Eq. 613; Mal- 


quests the court to dismiss the action.®® 
though a party is unsuccessful in contesting the pro- 
bate of a will, he may be allowed costs if he is suc- 
cessful in his suit to construe the will.*° 


Even 


Administrator who contests a will in his represent- 
ative capacity is not personally lable for costs.41 


Guardian ad litem.*? 
mits an allowance for costs to be made to an unsuc- 
cessful contestant who is a guardian ad litem ap- 
pointed by the court for the benefit of a minor,** 
the court is not required to make such allowance, but 
may do as it sees fit.*4 


Even though a statute per- 


lett v. Bamber, 33 N.J.Eq. 253. 


N.Y.—In re Roberts’ Estate, 263 N. 
Y.S. 723, 147 Misc. 63; In re Rogers’ 
Estate, 217 N.Y.S. 337, 127 Misc. 428; 
In re Tacke’s Will, 3 N.Y.S. 198; Cas- 
tles: Wall, (22 NE YISi63's, © Lb Nye@ive 
Proc. 276; Whelan’s Estate, 2 N.Y.S. 
ee 15 N.Y.Civ.Proc. 273, 6 Dem.Surr. 


Or.—In re De Lin’s Estate, 294 P. 
600, 135 Or. 8. 


Wis.—Roberts v. Roberts, 83 N.W. 
318, 107 Wis. 213. 


Eng.—Onslow v. Cannon, 2 Swab.& 
Tr. 136, 164 Reprint 945; Richards v. 
Humphreys, 29 L.J.P.&M. 137. 


Ont.—McAllister v. McMillan, 25 
Oper 1, 20 Ont.W.R. 305, 3 Ont.W.N. 


[a] Thus, if persons contesting a 
will on the ground of lack of due ex- 
ecution thereof knew they had no 
prospect of success except such as 
chance might afford in cross-exami- 
nation on trial, they would not be 
entitled to costs payable out of the 
estate. In re Roberts’ Estate, 263 N. 
Y.S. 728, 147 Misc. 63. 


[b] Contest under mistake of law. 
—Where a contestant resists the pro- 
bate of a will on an immaterial issue 
under misapprehension of the law, 
which is not disabused by the court, 
and is shared in by the proponent, the 
contest will not be deemed, on admis- 
sion of the will to probate, to have 
been with reasonable cause, so as to 
justify the charge of the costs and ex- 
penses of the litigation to the testa- 
tor’s estate. Burr v. Burr, 33 A. 796, 
53 N.S. 627. 


38. Silling’s Hstate, 2 N.Y.S. 637, 
15 N.Y.Civ.Proc. 279, 6 Dem.Surr. 428. 


39. In re aS Estate, 214 P. 
487, 61 Cal.App. 178 


40. Matter of Minter s Will, 44 N. 
_ 605, 19 Mise. 201, 2 Gibb.Surr. 


{a]_ Statutory prohibition against 
awarding costs to unsuccessful party 
does not. apply where the contestant 
has abandoned the contest and is suc- 
cessful in his construction of the 
will. Matter of Bogart’s Will, 61 N. 
Y.S. 671, 46 App.Div. 240. 


Costs in he le of will see in- 
fra, SIP in 69 G2 


41. in re nicréans 167 N.Y.S. 656, 
180 App.Div. 269. 


42. Award of fees see infra §§ 
1083, 1084. 
43. See statutory provisions. 


44. Enright v. Griffith, 163 N.W. 
138, 165 Wis. 601. 


1216 [68 C.J.] 


Proof of will in solemn form. If there is suffi- 
cient ground for a demand for proof of the will in 
solemn form, costs of such proof will be allowed 
the demandant out of the estate,*® but if he intro- 
duces other issues which are withdrawn or not prov- 
ed, he will not be allowed his costs on such issues.*® 


Costs will be denied the demandant who ealls for 
such proof without sufficient reason.*? 


[§ 1071] (4) Other Persons and Particular Parts 
of Estate Chargeable. Persons who are not joined 
as parties in a will contest are not taxable with 
costs,*® but it has been held that, where beneficiaries 
who would benefit if the will were invalidated do not 
take an active part but acquiesce in the suit to inval- 
idate it, they will be held proportionately lable for 
costs if the suit is unsuccessful.4® A third person, 
by agreement, may become liable for costs,°® and he 
is not relieved from that lability by the fact that 
costs have been entered against the unsuccessful par- 
ty and not against him,*! nor by the fact that a 
statute makes the losing party liable for costs.°? 
Persons who, although they merely file pleas sub- 
mitting their rights to the court, make common cause 
with the contestants at the trial, will be held liable 
for costs if the contest is unsuccessful.°* Even 
though the will was upheld, costs have been assessed 


45. Varner v. Goldsby, 22 Ga. 302; 


Mullowney v. King, 9 Newfoundl. 182; [a] 
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22 Ont.W.R. 127, 4 Dom.L.R. 25. 
Tllustration.—W here 


[§§ 1070-1074 


against a beneficiary who helped prepare the will 
on the ground that the contestants, because of the 
beneficiary’s conduct, had reason to institute the 
suit.5>4 Only that part of the estate which is in liti- 
gation is chargeable with costs.°° It has been held 
that, since costs against the estate are not in any le- 
gal sense a debt of decedent,®*® they are a charge on 
the different portions of the estate and not primarily 
against the residuary estate.°? 


[§ 1072] (5) Adjustment as between Parties Lia- 
ble. Costs may be adjusted equitably as between 
the parties liable,®* on a proper motion to apportion. 
costs.°® 


[§ 1073] c By Whom Taxed and Awarded. 
Costs should be taxed by the court,®° and are award- 
ed by a court order.®! Taxing of costs cannot be 
delegated to the clerk where the items and amounts 
are not definitely fixed by statute;®* but it has been 
held not reversible error for the clerk to tax the 
costs under direction of the judge who tried the 
case.°? 


[§ 1074] d. Items Allowable.** Since the power to 
award costs is statutory,®°® the court may not award 
as costs items not allowed by statute,®® but it should 


ley, 8.Ky.L. 424s Hoit iv.) Hoiteieea 


an ac-| 856 42 N.J.Eq. 388, 59 Am.R. 43 [rev 


Murphy v. Murphy, 9 Newfoundl. 78. 


46. Mullowney v. King, 9 New- 
found]. 182; Murphy v. Murphy, 9 
Newfoundl. 78. 


47. Varner v. Goldsby, 22 Ga. 302; 
Re Hennebury, 6 Newfoundl. 201. 


48. Woodall v. McLendon, 34 So. 
406, 137 Ala. 486; Francis v. Hol- 
brook, 68 Ga. 829. 


[a] Rule applied.—The executors 
filed a petition propounding the will 
for probate, and, in a contest which 
followed, the will was admitted to 
probate and costs were taxed against 
the contestants. The decree of pro- 
bate was vacated at the instance of 
persons who did not have notice, and 
the executors then filed another peti- 
tion in form original, to which some, 
but not all, of the prior contestants 
filed a contest. The will was admit- 
ted to probate and it was held that 
costs would not be taxed against 
those who did not contest the second 
time. Woodall v. McLendon, 34 So. 
406, 1387 Ala. 486. 


49. Aten v. Tobias, 220 P. 196, 114 
Kan. 646. 
[a] MWlustration.—Where a life es- 


tate in realty was devised to six ben- 
eficiaries, with remainder to grand- 
children of the testator and his con- 
senting wife, and two of the benefici- 
aries attacked the will judicially to 
free the realty from the life estate 
and to expand their own interest and 
those of the other beneficiaries there- 
in into an allodial fee, and the other 
beneficiaries were made defendants, 
and defaulted, and a successful de- 
fense was made by the grandchildren, 
the costs of the litigation should be 
borne proportionately by the six ben- 
eficiaries of the life estate. Aten vy, 


Tobias, 220 P. 196, 114 Kan. 646. 
50. Davis v. Blum, 88 S.E. 465, 104 
S.C. 218. 
51. Davis v. Blum, supra. 
52. Davis v. Blum, supra. 
53. Toal v. Ryan, 3 Ont.W.N. 1267, 


tion forthe revocation of the probate 
of a will raised the question of testa- 
mentary capacity, and certain of the 
next of kin joined as codefendants 
with the executor filed pleas merely 
submitting their rights to the court, 
they will properly be refused their 
costs against the unsuccessful plain- 
tiff, if, notwithstanding their formal 
pleading, they made common cause 
with plaintiff at the trial. Toal v. 
Ryan, 3 Ont-wW.N. 1267, 22 “Onuwek. 
127, 4 Dom.L:R. 25. 


54, Child v. Osment, [1914] P. 129. 


[a] Reason for rule.—It is a well 
established principle that the vigilant 
suspicion of the court is excited by 
the preparation and obtaining of a 
will by a party who is benefited by 
it. If on inquiry that suspicion is 
removed, those instrumental in bring- 
ing about that inquiry are not wholly 
in the wrong, although they fail in the 
litigation. In such a case the court 
has power even after a trial by jury 
to order that the costs shall not fol- 
low the event, but that those of all 
parties shall, in compliance with Or- 
der LXV rule 14 (D), be defrayed out 
of that portion of the estate which 
by the will is bequeathed to the per- 
sons whose conduct has been the 
cause of the inquiry, although suc- 
cessful in the litigation. Child v. Os- 
ment, [1914] P. 129. 


55. Grabill v. Plummer, 51 A. 828, 
95 Md. 56. 


[a] Thus, where a widower re- 
nounces all claims to any devise and 
takes. under the statute, the part so 
taken shall not be chargeable with 
expenses of the will contest. Grabill 
v. Plummer, 51 A. 823, 95 Md. 56. 


56. See infra § 1086. 
57. In re Winston, 90 S.B. 201, 172 
IN: @ 124008 


Counsel fees and expenses see in- 
fra § 1081. F 


58. Clark v. Pepper’s Adm’r, 116 S. 
W. 353, 182 Ky. 192; Myers v. Wha- 


2 A. 451, 40 N.J.Eq. 478]. 


59. Baker v. Bancroft, 5 S.B. 46, 
79 Ga. 672. 


[a] Failure to move to apportion 
costs.—Where an unsuccessful con- 
testant fails to move to apportion 
costs, So as to cast on the estate those 
necessarily incurred on probate, and 
merely assigns the taxation of the 


whole amount against himself as one ~ 


ground for setting aside the entire 
judgment, he will be liable for the 
whole amount. Baker vy. Bancroft, 5 
S.E. 46, 79 Ga. 672. 


60. Horton vy. Upham, 43 A. 492, 
72 Conn. 29; Patterson’s Estate, 30 
Pittsb.Leg.J.N.S. (Pa.) 72. 


61. Matter of Byron’s Will, 16 N. 
Y.S. 760, 61 Hun 278. 


62. Horton v. Upham, 43 A. 492, 
72 Conn. 29. 


63. In re Carman, 48 N.W. 985 [rev 
wise grounds 52 N.W. 557, 86 Iowa. 


64. Attorney’s fees as part of 


“costs” see infra § 1077. 


Fees of guardian ad litem as 
“costs” see infra § 1083. 


65. See supra § 1067. 


66. 
1101, 110 Mich. 68; In re Foreman’s 
Will, 264 N.Y.S. 753, 238 App.Div. 388; 
In re Erlanger’s Estate, 254 N.Y.S. 
246, 234 App.Div. 34; In re O’Brien’s 
Hstate, 263 N.Y.S. 877, 146 Misc. 555; 
In-re Carroll’s Will, 10 N.W. 375, 53 
Wis. 228. 


[a]. Extra allowance of costs, per- 
mitted by statute in a “difficult ane 
extraordinary” case, does not permit 
extra allowance in a contested pro- 
bate case. In re O’Brien’s Estate, 
263 N.Y.S..877, 146 Misc. 555. 


{[b] Preliminary proceeding to de- 


termine the status of one claiming - 


as widow of deceased is not a “con- 
test” within the statute authorizing 
the surrogate to order copies of the 


stenographer’s minutes furnished the 


For later cases, developments and changes in the law see Anvotations, same title and section number, 


Brilliant v. Simpson, 67 N.W.. 


a ay pay 
+ Wa aed 


wa 
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award such items as are allowed.’ In. the absence 
of statutory permission, it has been held that costs 
cannot include such items as fees and expenses of 
a handwriting expert,®® expenses incident to admin- 
istration of the estate pendente lite,®® fees of jurors 
who have been paid out of the county treasury,’° or 
premiums on appeal bonds.7! Stenographie expens- 
es are not assessable as costs where the parties have 
agreed to divide them.7? Services of detectives ren- 
dered in establishing the will may be allowed out of 
the estate if a statute makes allowance for expens- 
es of litigation.7* Fees for the necessary employ- 
ment of a physician have been allowed from the es- 
tate."4 


Costs of witnesses.7> Fees of witnesses, subpena- 
ed for the convenience of counsel for one of the 
parties, but who are not called to testify because 
they know nothing about the case, are not taxable as 
costs,*® but fees of witnesses who are believed to pos- 
sess such knowledge but who are not called because it 
is deemed unnecessary, or inexpedient are properly 
taxable provided the number is reasonable and no 
good cause to the contrary is shown.** A statute 
which provides that not more than a designated num- 
ber of witnesses summoned by the successful party 
to prove a single fact can be taxed against an unsuc- 
cessful party?® does not apply to lay witnesses who 
testify as to the mental condition of the testator, 
and costs of all such witnesses may be taxed against 


contestant’s counsel, and the surro- 
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the unsuccessful party.7® Where the statute author- 
izes allowance of expenses in addition to costs, such 
allowance may include fees of expert witnesses.®° 


Transcript of testimony. Where the transcript of 
the testimony at a previous trial of a will contest 
had been paid for by the estate, and was in the hands 
of counsel for the caveatees, it was held not error for 
the court to impose as a condition to the right of 
counsel for caveators to inspect the transcript that 
they file an undertaking conditioned to pay one half 
of the cost of the transcript, in the event that final 
adjudication was adverse to them.®? 


[§ 1075] e. Time for Award. Until final judg- 
ment is given, the court ordinarily should not award 
costs,®°? or appropriate funds of the estate to aid 
either proponent or contestant,** but the court need 
not wait until the estate is ready for final distribu- 
tion. An award prior to the rendition of final 
judgment is wholly void,®® and an allowance of a 
lump sum in advance to the contestants of a will 
cannot be justified on any theory of costs in the or- 
dinary sense.®° 


[§ 1076] f. Security for Costs.87 A _ statute 
which requires a bond for costs to be filed. in the con- 
test of a will®* is mandatory,®® but where it provides 
for such security only in a contest after probate, 
bond is not required if the proceedings to contest 


Appeal from  order.—(1) 


gate had no authority to charge the 
expense thereof to the estate. In re 
Erlanger’s Hstate, 254 N.Y.S. 246, 234 
App.Div. 34. 


67. In re Merica’s Estate, 155 N.W. 
887, 99 Neb. 229. 


68. In re Johnson’s Hstate, 175 N. 
W. 917, 170 Wis. 436. 


[a] This is true particularly 
where the statute makes allowance 
for other items, such as counsel, fees. 
In re Johnson’s Estate, 175 N.W. 917, 
170 Wis. 436. 


69. Inre Lawrence’s Estate, 89 Pa. 
Super. 516. 

70. McCaleb v. McCaleb, 74 So. 275, 
113 Miss. 337. 


71. In re Lawrence’s Estate, 89 
Pa.Super. 516. 

72, Inre Lawrence’s Estate, 89 Pa. 
Super. 516. 


73. In re Lewis’ Will, 35 N.J.Eq. 
99. 

74, Rollwagen v. Powell, 8 Hun 
Nok) 210s 


[a] Mlustration.—Where the wid- 
ow of the testator claimed to be preg- 
nant, which, if true, would increase 
the number of heirs and diminish the 
share of each, compensation to physi- 
cians appointed by the court to con- 
duct an examination was held prop- 
erly allowable out of the estate. 
Rollwagen v. Powell, 8 Hun (N.Y.) 
210. 


75. Witnesses’ fees as costs gen- 
erally see Costs §§ 275-303. 


76. Rodney v. 86 A. 826, 
27 Del. 171. 
77. Rodney v. Burton, supra. 


Fees of witnesses subpoenaed but 

not e ed as costs generally see 
Costs § 279. 

78. See statutory provisions; 
Costs § 292. 


Burton, 


and 


165 Ind. 353, 6 Ann.Cas. 788. 


In re pee Estate, 102 A. 
897. “88 N.J.B Mg. 307. 


81. Lewis v. American Security & 
area Cor cbsucADD.DsGs q2b8, e289 IH 
16. 


82. In re Johnson’s Estate, 245 P. 
1089, 198 Cal. 469; In re Berthol’s Es- 
tate 125° Ps T5063, Calie-3435)" In re 
Yoell’s Estate, 117 P. 1047, 160 Cal. 
741; Henry v. Nevada County Super, 
Ctr 29 ces oO oo) Cali Oo SILELOM Ve 
Ray, 72 N.Y. 482; Matter of Jeffrey’s 
Will, 114 N.Y.S. 667, 129 App.Div. 791; 
In re Parish’s Estate, 29 Barb. (N.Y.) 
627, 8 Abb.Pr. 336; In re McNaugh- 
es Will, 114 N.W. 849, 135 Wis. 


[a] Reason for rule—It is not 
possible for the court to exercise its 
discretion in accordance with the re- 
quirements of justice until it is ap- 
prised of the entire history of the 
litigation, including the ultimate fate 
of the disputed document. In re 
qenpsone Estate, 245 P. 1089, 198 Cal. 
469. 


[b] Allowance to special guardian 
for services on contested probate pro- 
ceedings should await decree admit- 
ting will. In re Foreman’s Will, 264 
N.Y.S. 753, 238 App.Div. 388. 


83. In re Yoell’s Estate, 
1047, 160 Cal. 741. 


{a] Thus (1) where the second 
trial of a will contest was abortive 
because of the destruction of the rec- 
ords by reason of an earthquake and 
fire, and the third trial resulted in a 
mistrial, it was error to order the pay- 
ment of contestants’ costs thereon by 
the special administratrix out of the 
funds of the estate. In re Yoell’s Es- 
tate, 117 P. 1047, 160 Cal. 741. (2) 
The court could not order the execu- 
tor, pending proceedings, to pay coun- 
sel fees out of the estate to attorneys 
for caveators. In re Howells Will, 
168 S.E. 671, 204 N.C, 437. 


Malice Ve 


Where an executor has appealed from 
an order of the court, the court is 
without jurisdiction to award him his 
costs until the case is decided on ap- 
peal. In re Berthol’s Estate, 125 P. 
750, 163 Cal. 343. (2) Where appeal 
is pending from the revocation of pro- 
bate of a will on the ground of the 
testator’s unsoundness of mind and 
the proponent’s fraud and undue in- 
fluence, the lower court cannot deter- 
mine the allowance of the proponent’s 
expenses in defending the contest un- 
til the determination of the appeal, 
as the good faith of the proponent 
may depend on its outcome. In re 
Jones’ Hstate, 135 P. 298, 166 Cal. 147. 


84. In re Roarke’s Estate, 68 P. 
527.8) ATIZ. Lo: 


85. In re Johnson’s Estate, 245 P. 
1089, 198 Cal. 469. 


[a] Vacation on motion.—In a will 
contest, where litigation was not 
finally determined, that part of the 
judgment which awarded costs 
against one defendant might be va- 
cated on motion of another defend- 
ant, not the party aggrieved, as it was 
wholly void. In re Johnson’s Estate, 
245 P. 1089,,198 Cal. 469. 


86. Cecil’s Ex’rs and Trustees v. 
Embry, 210 S.W. 451, 183 Ky. 739. 


Contestant’s right to allowance see 
supra § 1070. 


87. Generally see Costs §§ 464-575. 
88. See statutory provisions. 


89. Harrison v. Stanton, 45 N.E. 
582, 146 Ind. 366; Lange v. Dammier, 
2 NH 2749; 1199 Inds 567) “Burns: ve 
Travis, 18 N.E. 45, 117 Ind. 44. 


[a] Forma pauperis.—The rule is 
not changed although the contestant 
brings action in forma _ pauperis. 
Harrison v. Stanton, 45 N.E. 582, 146 
Ind. 366. 


[b] Dismissal as to part of con. 
testants does not annul the bond filed 
as to the remainder. Kinnaman vy, 
Kinnaman, 71 Ind. 417. 
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are commenced before probate.°® Under statutes 
empowering the court in its diseretion to order secu- 
rity for costs in a will contest,®! a contestant, in a 
proper case, will be required to give such security.°?” 
Failure to furnish security when required justifies 
dismissal of the proceedings.®°® The court may be 
empowered to order security for costs to be given by 
a nonresident in a probate proceeding or will contest, 
under a statute which permits the order in any civil 
eause,°* or in all suits at law or in equity,®°® but it 
has no such power where its authority in this matter 
is limited to actions, and under a statutory defini- 
tion a proceeding to set aside a will is not an ac- 
tion.®® It has been held, however, that the court 
has inherent power to require nonresidents to give 
security for costs.°* The court abuses its discre- 
tionary power when it denies a motion for security 
when no facts or circumstances justify the denial.°§ 
A legatee under a codicil executed at a different 
time than the will itself should not be required to 
give security for costs to establish the codicil where 
it is the executor’s duty to establish the whole will,®® 
and similarly, none should be required of a contest- 
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ant in the formal proof of the will where it is the ex- 
ecutor’s duty to prove it in solemn or common form. 
By statute the trial court may have a discretionary 
power to prescribe the time within which security 
must be given,” and although it is not given until aft- 
er the time set, it is in effect accepted by the court 
by going on with the case.* Bond for costs shall 
not be required of a litigant on a proceeding to re- 
cover costs and expenses where such proceeding is 
but a continuation of the will contest. An appeal 
bond may be sufficient as a bond for eosts.°® 


Application for order. Other issues cannot be 
considered in an application for an order to give 
security for costs.° 


[§ 1077] 2. Counsel Fees and Expenses—a. Pow- 
er To Award. The court’s power to award an allow- 
ance for counsel fees and other expenses ineurred 
in defending or contesting a will is dependent on 
statute,? and the court’s authority is limited there- 
by,® although under some statutes? the allowance 
rests in the court’s diseretion.1° The court is au- 
thorized to award counsel fees where the statute per- 


90. Ahearn v. Burk, 99 N.E. 1004, 
UO> Indy i179t 


91. See statutory provisions. 


92. Grover’s Succession, 22 So. 313, 
49 La.Ann. 1050;\ Tuthill v. Forbes, 
145 N.Y.S. 660, 160 App.Div. 510, 12 
Mills Surr. 134, 577; In re Schlem- 
mer’s Will, 238 N.Y.S. 117, 135 Misc. 
296; In re Gillender’s Estate, 162 N. 
Yeon 413, 9.8 Mise. 509. 


[a] Thus, where a nonresident and 
distant relatives of the testator filed 
objections to the probate of his will, 
security for costs will be required 
of them, eSpecially where their in- 
terest in the estate is small. In re 
Gillender’s Estate, 162 N.Y.S. 413, 98 
Mise. 509. 


93. Coffman v. Reeves, 62 Ind. 334; 
Grover’s Succession, 22 So. 313, 49 La. 
Ann. 1050. 


94. In re Cathcart’s.Estate, 29 Ha- 
waii 455. 

95. Ex parte Winn, 147 So. 625, 
226 Ala. 447; Rainer v. MeHlroy, 20 
Ala. 347. 

96. In re Joseph’s Estate, 50 P. 


768, 118 Cal. 660. 


97. In re Barr’s Will, 11 Ohio Dec. 
(Reprint) 910, 30 Cinc.L.Bul. 386. 


98. In re Cathcart’s Hstate, 29 Ha- 
waii 693. 

99. Matter of Scott’s Will, 81 N.Y. 
S. 29, 80 App.Div. 369. 


1. Cash v. Lust, 44 S.W. 724, 142 
Mo. 630, 64 Am.S.R. 576. 


2. See statutory provisions. 


[a] In Alabama, under a statute 
which provides for a dismissal of a 
suit by a nonresident unless security 
for costs is given at the commenzce- 
ment of the suit, or within such time 
thereafter as the court may direct, 
the court has a discretionary power 
to prescribe and also to extend the 
time. Daggett v. Boomer, 99 So. 181, 
210 Ala. 673. 


8. Daggett v. Boomer, supra. 


[a] Mliustration—Where the con- 
testant of a will did not give security 
for costs within the time required, 
put did so the next day, it was in ef- 
fect accepted by the court by going on 
with the case, since an order requir- 


ing Security for costs, or that the case 
stand dismissed on default, is not an 
order for dismissal, but requires judg- 
ment of dismissal after default. Dag- 
gett v. Boomer, 99 So. 181, 210 Ala. 
673. 


In re Statler’s Estate, 108 P. 


4. 
433, 58 Wash. 199. 


5. Murphy’s Ex’r v. Murphy, 65 S. 
W. 165, 28 Ky.L. 1460. 


[a] Thus, although an order re- 
quiring a nonresident contestant to 
execute a bond for costs, entered aft- 
er he had executed an appeal bond, 
was not complied with after its entry, 
the contestees were not entitled to 
have the appeal dismissed, the order 
having been complied with before it 
was entered. Murphy’s Ex’r v. Mur- 
phy, 65 S.W. 165, 23 Ky.L. 1460. 


6. In re Gillender’s Estate, 162 N. 
Y.S. 413, 98 Misc. 509. 


[a] For example, where the pro- 
ponent of a will requests that con- 
testants give security for costs, al- 
legations that many contestants are 
not the testator’s next of kin, and 
therefore not entitled to file objec- 
tions, cannot be considered. In re 
Gillender’s Estate, 162 N.Y.S. 413, 98 
Misc. 509. 


7. Cal.—In re Olmstead’s Estate, 
52, P. 804, 120 Cal. 447. 


Ill.— Converse v. Hindes, 
App. 370. 


Mass.—Conley v. Fenelon, 165 N.E. 
382, 266 Mass. 340; Brown v. Corey, 
134 Mass. 249. 


Mich.—In re Doty’s Estate, 203 N. 
W. 865, 231 Mich. 115. 


N.Y.—In re Reimers’ Will, 261 N.Y. 
S. 100, 237 App.Div. 348 [mod on other 
grounds 185 N.E. 408, 261 N.Y. 337]; 
In re O’Brien’s Estate, 263 N.Y.S. 877, 
146 Mise. 555; In re Parsons’ Estate, 
202 N.Y.S. 190, 121 Mise. 747 [aff 202 
INDYAS: 942, 208 App.Div. T69 is 
Christy’s Will, Tuck.Surr,. 22. 


[a] Thus, under a statute which 
permits attorney’s fees out of the es- 
tate to be awarded by the court in 
which the contest arises, a court in 
which the contest did not arise has 
no jurisdiction to allow attorney’s 
fees and direct payment thereof out 
of the estate. In re Gertsen’s Will, 


139 Ill. 


106 N.W. 1096, 127 Wis. 602, 115 Am. 
S.R. 1060. 


Power to award costs generally see 
supra § 1067. 


8. In re Arnold’s Estate, 8 P.(2d) 
897, 121 Cal.App. 247; Conley v. Fene- 
lon, 165 N.E. 382, 266 Mass. 340; In 
re Foreman’s Will, 264 N.Y.S. 753, 238 
App.Div. 388; In re Parsons’ Estate, 
202 N.Y.S. 190, 121 Misc. 747 [aff 202 
N.Y.S. 942, 208 App.Div. 769]; Mat- 
ter of Gates, 2 Redf.Surr. (N.Y.) 144; 
In re Stickney’s Will, 84 N.W. 23, 108 
Wis. 99; In re Donges’ Estate, 79 N. 
W. 786, 103 Wis. 497, 74 Am.S.R. 885, 
4 Prob.Rep.Ann. 662; In re Jackman’s 
Will, 26 Wis. 143. 


[a] For example under Surrogate’s 
Ct. Act § 278, providing that costs 
shall not be allowed to an unsuccess- 
ful contestant of a will, unless he is 
a special guardian or is named as 
executor in a paper propounded by 
him in good faith as a will, and § 
231l-a, added by Laws (1923) ec 526, 
authorizing the surrogate to fix com- 
pensation of attorneys, irrespective 
of the pendency of a proceeding, ete., 
the Surrogate is not authorized to al- 
low compensation to an attorney who 
unsuccessfully attempted to have a 
paper purporting to be a will admit- 
ted to probate on behalf of one of the 
legatees named therein. In re Par- 
sons’ Estate, 202 N.Y.S. 190, 121 Misc. 
teote 202 N.Y.S. 942, 208 App.Div. 
( . 


{b] In Michigan the probate court 
was held without authority to order 
reasonable fees of counsel employed 
by a residuary legatee in successfully 
defending the will in a will contest 
prior to Pub. Acts (1923) No. 281, to 
be paid out of the estate. In re Doty’s 
Estate, 203 N.W. 865, 231 Mich. 115. 


9. See statutory provisions. 


10. In re Wandell, 111 A. 683, 92 
N.J.Eq. 195; Mallett v. Bamber, 33 
N.J.Eg. 253; In re Simpson’s Estate, 
14 P.(2d) 1, 169 Wash. 419; In re 
Zimmerli’s Estate, 298 P. 326, 162 
Wash. 243; In re Sharpnack’s Estate, 
244 P. 715, 188 Wash. 473. 


[a] Right to appeal,—Although 
the court may have exercised its dis- 


cretion, an appeal from its action may 


be had. In re Story’s Estate, 138 A. 
199, 101 N.J.Eq. 716. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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mits the award of “costs and expenses,’!! but not 
where the statute permits the award of “costs” 
only.1* <A statute which gives authority to render 
judgment for costs against an unsuccessful party 
does not, by implication, prohibit the granting of 
an allowance for counsel fees and expenses to an 
executor who is unsuccessiu! in sustaining the will.** 
Where the court has no jurisdiction over the es- 
tate involved, it has no authority to award counsel 
fees and expenses out of the estate.'4 


Dismissal without prejudice. The court has au- 
thority to award attorney’s fees in a case dismissed 
without prejudice if the motion for the award has 
first been heard.1® 


Compromise agreement. A court which has juris- 
diction to try a will contest has authority to fix eoun- 
sel fees in a compromise agreement.!® 


[§ 1078} b. To Whom Awarded, and Persons, 
Property, or Funds Liable—(1) In General. Attor- 
ney’s fees for services attending the probate of a 
will are proper expenses to be paid out of the es- 
tate.17 When permitted by statute,t® the court 
may, in a proper case, order counsel fees of both 


11. Conley v. Fenelon, 165 N.E. 
382, 266 Mass. 340; Kayhart v. White- 


161 N.Y. 635]. 
[a] 
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parties to be paid out of the estate;'® so, one who 
has a right to be a party to the proceedings, although 
not a necessary party, may have his counsel! fees 
from the estate.2° Where a contest of a will has 
narrowed down to the personal interests of the par- 
ties, counse! fees from the estate will not usually 
be allowed.” 


[§ 1079] (2) Preponent. An executor whose du- 
ty it is to establish and sustain the will, who has act- 
ed in good faith, 1s entitled to an award of counsel 
fees and other expenses out of the estate whether 
the validity of the will is or is not sustained,?? and so 
an executor may be allowed his counsel fees and ex- 
penses even though he is unsuccessful,?* although 
it has been held that the court may, in its diseretion, 
refuse to ailow them.*4 In the absence of statute 
permitting otherwise,?®° there is some authority 
which holds that, where the nominated executor has 
no duty to sustain the will, he is not entitled to an 
allowance,°° and it has even been held that, where 
the court has authorized the nominated executor to 
defend the will, his attorney’s fees will not be tax- 
ed to the estate.?" If the executor has been guilty of 
fraud, he will not be allowed his expenses.?® An un- 
successful proponent other than the executor may, 


But see Skillman v. Lanehart, 67 A. 
1034, 73 N.J.Eq. 351 (holding that 


head, 76 A. 241, 77 N.J.Eq. 12 [aff 81 
Wo 4133, 78 N.Jcq., 580]. Bioren: v. 
Nesler, 74 A. 791, 76 N.J.Hq. 576. 


12. In re Olmstead’s Wstate, 52 P. 
804, 120 Cal. 447, 3 Prob.Rep.Ann. 411; 
In re Arnold’s Estate, 8 P.(2d) 897, 
121 Cal.App. 247; In re Deehan’s Will, 
154 A. 645, 130 Me. 243; Morrill v. 
Wiseman, 134 Mass. 252 note; Brown 
v. Corey, 134 Mass. 249; Stover v. 
Durfee, 189 N.W. 14, 219 Mich. 566; 
Appeal of Friegel, 146 N.W. 297, 179 
Mich. 61; Brilliant v. Simpson, 67 N. 
W. 1101, 110 Mich. 68; Cheever v. 
North, 64 N.W. 455, 106 Mich. 390, 58 
Am:-S.R. 499, 37 L.R.A. 561. 


[a] In Montana (1) fees of an 
attorney for a devisee who was de- 
fendant in a will contest are not al- 
lowed as “costs and disbursements,” 
within the purview of Rev. Codes 
(1921) § 9786 (In re Baxter’s Estate, 
22 P.(2d) 182, 94 Mont. 257), (2) nor 
are they included within the term 
“costs” in Rev. Codes (1921) §§ 10047, 
10372 (In re Baxter’s Estate, supra). 


13. Manning v. Childress, 48 App. 
DiC 256. 
14. Clark v. Turner, 69 N.W. 843, 


50 Neb. 290, 38 L.R.A. 433; In re Paul- 
lin’s Will, 113 A. 240, 92 N.J.Eq. 419 
{aff 109 A. 13]. 


15. McMillen’s Ex’rs y. McElroy, 
217 S.W. 927, 186 Ky. 644. 


[a] Thus, where the court merely 
indicated that an order might be en- 
tered dismissing the case without 
prejudice, and a motion for an allow- 
ance of attorney’s fees was filed be- 
fore the case was dismissed, the court 
had authority to make the allowance. 
McMillen’s Ex’rs v. McElroy, 217 S. 
W. 927, 186 Ky. 644. 


16. Roberts v. Vaughn, 219 S.W. 
1034, 142 Tenn. 361, 9 A.L.R. 1528. 


[a] Reason for ruie—This is 
merely entering a final judgment in 
the contested will case. Roberts v. 
Vaughn, 219 S.W. 1034, 142 Tenn. 361, 
9 ALL.R. 1528. 


17. Shaffer v. Bacon, 54 N.Y.S. 796, 
85 App.Div. 248 [aff 57 N.E. 1124, 


torneys.—Although a person named 
as executor in a will which he pre- 
sented for probate knew that it was 
void, yet attorneys who in good faith 
rendered services in endeavoring to 
sustain the instrument, the greater 
portion of which was rendered during 
a time when such person had been 
adjudged the legal executor of the 
estate, are not liable to the estate for 
money paid to them for such services 
out of the funds of the estate, as such 
recovery would be inequitable. Shaf- 
fer v. Bacon, 54 N.Y.S. 796, 35 App. 
Div. 248 [aff 57 N.E. 1124, 161 N.Y. 
635]. 


18. See statutory provisions. 


Power of court to award see supra 
§ 1077. 


19. Bioren v. Nesler, 74 A. 791, 
TOe Neds 576% Dayeve Waly, INoJe 
Kq. 549. 

20. Bioren v. Nesler, 74 A. 791, 76 


N.J.Eq. 576. 


21. In re Berry’s Estate, 134 N.W. 
867, 154 Iowa 301; Kirsher v. Kirsher, 
94 N.W. 846. 120 Iowa 337; Taylor v. 
Minor, 14 S.W. 544, 90 Ky. 544, 12 Ky. 
L. 479; Girard v. Babineau, 18 La. 
Ann. 603: In re Faling’s Estate, 228 
Pis2t V2 31Ge V4 Si Ora: 


Rule applied to proponents see in- 
fra-§ 1079. 


22. Kengla v. Randall, 22 App.D.C. 
463; Succession of Aiken, 80 So. 200, 
144 La. 64; Beauregard’s Succession, 
22 So. 348, 49 La.Ann. 1176; Smith v. 


Haire, 197 S.W. 678, 138 Tenn. 255; 
Smith v. Haire, 181 S.W. 161, 133 
Tenn. 343, Ann.Cas.1916D 529. 

23. Ala.—Powell v. Labry, 97 So. 


707, 210 Ala. 248. 


D.C.—Hutchins v. Hutchins, 48 
App.D.C. 286; Manning v. Childress, 
48 App.D.C. 256; Tuohy v. Hanlon, 
18 App. D.C. 225: 


La.—Morere’s 
132, 117 La. 548. 


Md.—Miller v. Gehr, 47 A. 1032, 91 
Mad. 709. 


N.J.—Day v. 


‘Succession, 42 So. 


Day, 3 N.J.kaq. 549. 


the court has no power to direct the 
ae ae to be paid out of the es- 
Late). 


Tenn.—Lassiter v. Travis, 39 S.W. 
226, 98 Tenn. 330. 


Tex.—McCannon Vv. 
(Civ.App.) 2 S.W.(2d) 942. 


Wis.—lIn re Donges’ Estate, 79 N.W. 
786, 108 Wis. 497, 74 Am.S.R. 885, 4 
Prob.Rep.Ann. 662. 


Executor’s right to charge estate 
see Executors and Administrators § 
begs 


24. Graham v. Deuterman, 69 N.E. 
237, 206 Ill. 378. 


25. See statutory provisions. 


26. JIowa.—In re Smith’s Estate, 
146 N.W. 836, 165 Iowa 614. 


Minn.—Kelly v. Kennedy, 158 N.W. 
395, 133 Minn. 278, L.R.A.1917A 448. 


Miss.—Kelly v. Davis, 37 Miss. 76. 


N.Y.—Dodd v. Anderson, 90 N.E. 
L137; UOT NY. 46627 InREACNES 336) 
18 Ann.Cas. 738 [reh den 92 N.E. 1083, 
198 N.Y. 552]. See Senter v. Pether- 
am, 118 N.Y.S. 347, 64 Mise. 294 (hold- 
ing that the court, in a suit to set 
aside probate, will only allow the 
executor ordinary taxable costs and 
disbursements in an ordinary acticn 
and leave allowance of counsel’s fees 
to the accounting). 


Ohio.—Andrews’ Iix’rs v. Andrews’ 
Adm’rs, 7 Ohio St. 143; Thurston v. 
Ludwig, 25 Ohio Cir.Ct.N.S. 298. 


Pa.—Titlow’s Estate, 29 A. 758, 1638 
Pa. 35; Yerkes’ Appeal, 99 Pa. 401; 
Wood's Hst., 21 Pa.Dist. 155. 


27. Inre Austin’s Estate, 191 N.W. 
73, 194 Iowa 1217. 


28. In re Jackson’s Hstate, 215 N. 


McCannon, 


VISES 230 127) UMisceel Siem. Renna va 
Samos, 37 Tex. 240. 

{a] Thus, where the _ evidence 
showed that the executor was the 


chief actor in a scheme to foist a 
spurious will on the court, he was not 
entitled to expenses in a probate pro- 
ceeding. In re Jackson’s Hstate, 215 
N.Y.S. 230, 127 Misc. 187. 
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in some jurisdictions, in the discretion of the court, 
have his counsel fees out of the estate.29 Awarding 
of counsel fees and expenses from the estate to an 
executor or other proponent may be influenced by 
the benefit derived by the estate from the litiga- 
tion,®® and where the proponent is acting for his 
own personal interests, counsel fees from the estate 
will be refused him,?! as when he is the only devisee 
or legatee interested in upholding the will;*? but 
there is other authority that the executor may be 
awarded counsel fees even though he is the only one 
to be benefited if the will is established.*? Where 
the will is sustained, the expenditures and counsel 
fees of the proponent usually will be allowed from 
the estate.*+ 


Taxing of contestant’s counsel fees against pro- 
ponent. In the absence of statutory authorization, 
a successful contestant’s counsel fees cannot be tax- 
ed against the proponent personally.*® 


Award to trustees. The court has no authority to 
allow attorney’s fees to trustees of certain legacies 


29. Turner’s Guardian v. King,*32 [ 624. 
S.W. 941, 33 S.W. 405, 98 Ky. 253, 17 
Ky.L. 871; Succession of Aiken, 80 So. 
200, 144 La. 64; Beauregard’s Succes- 


sion, 22 So. 348, 49 La.Ann. 1176. 


30. In re Faling’s Estate, 228 P. 
S21) 2381) P+ 148, Wits.Or. 65 Yerkes’ 


Appeal, 99 Pa. 401; Alexander’s Est., | 597, 163 Ind. 584. 
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S3. Lassiter v. 
a 98 Tenn. 330. 


U.S.—MclIntire v. McIntire, 24 
set 196, 192 U.S. 116, 48 L.Ed. 369. 


Ind.—Fillinger v. 


Ae 
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who defend the will creating the trusts, when the 
will is declared invalid.*® 


Probate in solemn form. An executor who unsuz- 
cessfully attempts probate of a will in solemn form 
without probate in common form will not be award- 
ed his attorney’s fees from the estate,** and the rule 
is not changed by the fact that the will would be 
incapable of probate in common form.*® 


[§ 1080] (3) Contestant. Attorney’s fees for 
successful contestants of a will may properly be 
payable out of the estate,*® and under some statutes 
this is expressly provided.*? An unsuccessful con- 
testant has been held not to be entitled to his ex- 
penses and counsel fees out of the estate where the 
statute does not so provide.*+ If expressly or im- 
pliedly permitted by statute, counsel fees and other 
expenses may be awarded out of the estate to the 
unsuccessful contestant,*” as where the contestants 
have a reasonable or substantial ground for the con- 
test,+® but not as a matter of right,*4 for the matter 


successful in offering a will secured 
by her undue influence for probate, 
and who dissents from the estab- 
lished will, is diminished. Smith v. 
Haire, 197 S.W. 678, 1388 Tenn. 255. 


40. See statutory provisions. 


ta] In Wisconsin, in a will con- 
test, an allowance of attorney’s fees 


Travis, 39 S.W. 


Conley, 72 N.E. 


13 Pa.Dist. 459; In re Vaughn’s Es- Kan.-—In re Kennett’s Estate, 146] to the successful contestant 
6 f yd estants, to be 
tate, 270 P. 1030, 149 Wash. 291. : P. 1153, 94 Kan. 535. paid out of the estate, is authorized 
31. D.C—MclIntire v. McIntire, 1 jes : : we , y the express provision of St. (1915) 
App.D.C. 337. Sane ee eee § 4041b, In re Nachtsheim’s Will, 164 

Ind.—Roll v. Mason, 37 N.E. 298, 9) wn y.—iIn re Bogstrand’s Estate, 267] 4. 4,’ Hal es 

Ind.App. 651. N.Y.S. 396, 149 Misc. 356. 41. West v. Place, 23 N.Y.S. 1089, 
: 4 Mise. 19; Asinas v. Romblon Ct. of 


Iowa.—In re Burgin’s Estate, 183 
N.W. 803, 191 Iowa 898; In re Berry’s 
Estate, 134 N.W. 867, 154 Iowa 301. 


Ohio.—Union Sav. Bank, etc., Co. v. 
Smith, 26 Ohio Cir.Ct. 317. 


First Instance, 51 Philippine 665; In 
re Enos’ Wstate, 140 P. 677, 79 Wash. 


(C2an ipa _B. 590; Armitage v. Scrase, 9 Ont.W.N. 

Ky Wilson: vi Wilson, 221. S.W.|éy eG use et | 267) “See Greene ys Ballaeaekeeeaam 
$74, 188 Ky. 53, 10 A.U.R. 780. 310, 45 Ga.App. 509 (holding that a 
La.—Girard v. Babineau, 18 Ia. pone ret ag v. Bradford, 1) lezatee could not recover from execu- 
Ann. 603. 3 . tors, for use of attorney, fees incurred 
[a] Resisting probate or contest- for services in legatee’s litigation 


Mont.—In re Baxter’s Estate, 22 P. 
(2d) 182, 94 Mont. 257. 


Neb.—In re Genuchi’s Estate, 178 


N.W. 181, 104 Neb. 584; In re Creigh- 
ton’s Estate, 107 N.W. 979, 110 N.W. 


626, 76 Neb. 625; Atkinson v. May’s 
Estate, 77 N.W. 343, 57 Neb. 137. 
Pa.—Heilman’s Est., 21 Pa.Dist. 
181. 
Tex.—Renn v. Samos, 37 Tex. 240. 
[a] Tllustrations. — (1) A wife, 


who offered an alleged will of her 
husband for probate, which, was suc- 
cessfully contested by her daughters, 
who were the only other heirs, on the 
ground of the testator’s incapacity, 
is not entitied to have her attorney’s 
fees and expenditures in seeking to 
establish the will allowed as a claim 
against the estate, since the opposing 
parties to the contest were each act- 
ing for their own interests, and each 
must pay their expenses. In re Bur- 
gin’s Estate, 183 N.W. 803, 191 Iowa 
898. (2) Where a will named no ex- 
ecutor and was beneficial to those 
children who propounded it, it is im- 
proper to allow attorney’s fees in 
favor of the propounder; for, as the 
will gave other children less than 
they would have otherwise received, 
it was not for their benefit. Wilson 
v. Wilson, 221 S.W. 874, 188 Ky. 538, 10 
A.L.R. 780. 

32. Morvant’s Succession, 14 So. 


922, Hi La.Ann. 301; In re Counsel 
Fees, 8 Ohio S.&C.P. 678, 7 Ohio N.P. 


ing probated will.—Where the instru- 
ment is ultimately established, there 
appears to be no reason for a distinc- 
tion in respect of the authority of the 
executor to employ necessary coun- 
sel, whether it be in a proceeding to 
resist the probate or in a proceeding 
to contest the probated will. Filling- 
er v. Conley, 72 N.E. 597, 163 Ind. 584. 


[b] Executor is successful ali- 
though one bequest fails, creating a 
residuary estate, which descends to 
the heirs at law. In re Kennett’s Es- 
tate, 146 P. 1153, 94 Kan. 535. 


35. In re Lynch’s Will, 157 N.W. 
557, 163 Wis. 466. 


36. Raymond y. Boyd, 205 
708, 185 Ark. 265. 


37. Peek v. Irwin, 156 S.B. 44, 42 
Ga.App. 270 [aff 155 S.E. 515, 171 Ga. 
375, and vacating 150 S.E. 863, 40 Ga. 
App. 624]. 


Liability for costs see supra § 1069. 


38. Peek v. Irwin, 156 S.H. 44, 42 
Ga.App. 270 [aff 155 8.. 515, 171 Ga. 
375, and vacating 150 S.B. 863, 40 Ga. 
App. 624]. 


39. In re Afong’s Estate, 26 Hawaii 
337; In re Merica’s fstate, 155 N.W. 
887, 99 Neb. 229; iverson v. Hurn, 
131 N.W. 1130, 89 Neb. 716; Smith vy. 
Haire, 197 S.W. 678, 138 Tenn. 255. 


[a] Diminishing widow’s share,— 
The rule applies although the estate 
of the testator’s widow, who was un- 


S.W. 


with nominated executors over pro- 
bate oe ana: 


42. re Story’s Estate, 
199, Toe N.J.Eq. 716. 
infra note 43. 


43. Del.—lIn re Gordon’s Will, 111 
A. 610, 31 Del. 108; Rodney v. Burton, 
86 A. 826, 27° Del. 171. 


se mae ee v. Hanlon, 18 App.D.C. 


Neb.—Seebrock v. Fedawa, 50 N.W. 
270, 33 Neb. 413, 29 AmS.R. 488. 


N.J.—In re Hatley’s Will, 89 A. 776, 
82 N.J.Eq. 591: Hilyard v. Wood, 63 
AN. TLAIN ed: 24 Grantavea Stam- 
ler, 59 A. 890, 68 N.J.Eq. 555; Holling- 
er v. Syms, 37 N.J.Eq. 221 ‘Taft 387 N. 
J.Eq. 628]. 


Tenn.—Read v. Franklin, 
60 S.W. 215. 


iing.—Charter v. Charter, 
1b be eae! 


[a] Reasonable cause shown by 
court decision.—Where an order pro- 
bating a will was reversed on appeal 
to the orphans’ court, the allowance 
by that court of the contestant’s 
counsel fees and costs out of the es- 
tate will be affirmed on reversal of its 
judgment, since it showed that the 
contestant had reasonable cause for 
the contest. In re peers Will, 89 
A. 776, 82 N.J.Eq. 59 


44. In re raneeene s Will, 81 A. 
501, 25 Del. 595. ; 


138 A. 
And see cases 


(Ch.A.) 


Le Re 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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rests within the sound discretion of the court.*® 
Even though counsel fees may not be allowable to 
the contestant, his counsel may be entitled to the 
reasonable and necessary expenses incurred in the 
preparation and presentation of the case.4® Expen- 
ditures and counsel fees are properly refused the 
contestant where no good grounds for the contest 
exist,*7 or where the contestant unnecessarily pro- 
tracts the trial.48 There is authority which holds 
that attorney’s fees should not be allowed out of the 
estate to the contestant unless the estate has receiv- 
ed a substantial benefit.*® 


Taxing of proponent’s counsel fees against con- 
testant. 
against an unsuccessful contestant of a will may 
inelude counsel fees,°® where a contestant of a will 
brings the action in good faith and makes a prima 
facie case, attorney’s fees of the proponents should 
not be taxed against him,°! even though court costs 
might properly be so taxed,°? but where he does not 
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Under a statute which provides that costs 
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able with attorney’s fees.5% 


Allowance to meet expenses.®>4 Under a statute 
which permits an allowance to meet the expenses 
of a contest of a will to be made to persons within a 
certain degree of relationship to the testator,°°® a 
person within that degree, on proper petition, is en- 
titled to such allowance,®* but where not permitted 
by statute, a contestant is not so entitled.>? 


[§ 1081] (4) Other Persons and Particular Parts 
of Estate Chargeable.°* Although a legatee has 
taken no part in the will contest and has employed 
no attorney, if his portion is increased as a result 
of such contest he may properly be chargeable with 
a proportionate share of the necessary attorney’s 
fees and expenses;°® but where an attorney is em- 
ployed under a contingent fee contract by certain 
beneficiaries, a beneficiary who does not participate 
in the suit or employment of the attorney is not 
chargeable proportionately under the special con- 
tract,®° but the estate as a whole should bear a rea- 


make out a prima facie case, he is 


45. In re Simpson’s Estate, 14 P. 


(2d) 1, 169 Wash. 419. 


[a] Allowance refused.—McClary 
v. Stull, 62 N.W. 501, 44 Neb. 175; 
Senter v. Petheram, 118 N.Y.S. 347, 64 
Mise. 294; In re Simpson’s Estate, 
14 P.(2d) 1, 169 Wash. 419. 


46. Rodney vy. Burton, 86 A. 826, 
27 Del. 171. 


47. Sandusky v. Sandusky, 177 S. 
W. 390, 265 Mo. 219; In re Tobin’s 
Will, 168 A. 464, 114 N.J.Eq. 170 [rev 
in part on findings of fact 163 A. 128, 
111 N.J.Eq. 592]; In re Story’s Es- 
tates 139 VAI 199! 101 IN. J-Bq.) 71650 In 
re Meyers, 64 A. 137, 71 N.J.Eq. 724. 


[a] Rule applied.—Where a will is 
free from ambiguity, the heirs, mak- 
ing no claim under or in harmony 
with it, but basing their claim on the 
invalidity of part of it, and a conse- 
quent right to property as undisposed 
of, were not entitled to counsel fees 
out of the fund. Sandusky v. San- 
dusky, 177 S.W. 390, 265 Mo. 219. 


48. In re Squier’s Estate, 150 A. 
430, 106 N.J.Eq. 267. 


49. In re Vorndran’s Estate, 230 
INGYS: 326;-132° Mise. 611. 


[a] Thus the claims of attorneys 
for services in unsuccessfully con- 
testing the probate of a will, or in 
proceedings to remove the assets to 
another state, not being in aid of the 
estate, are not allowed against the 
estate. In re Eaton’s Estate, 198 N. 
Y.S. 579, 204 App.Div. 609 [aff 178 N. 
Y.S. 825, 108 Misc. 590]. 


{b] Extra allowance for benefit.— 
Successful contest of a will does not 
entitle the contestant to extra al- 
lowance as costs for benefits to the 
estate on the theory that the status 
of the property is put back on the 
legal basis after apparently having 
been taken away under color of an in- 
validated will. In re O’Brien’s Es- 
tate, 263 N.Y.S. 877, 146 Misc. 555. 


[ce] Meaning of benefit.—‘Consid- 
ering the estate as an entity apart 
from the interests of its  benefici- 
aries, it is probably a legitimate argu- 
ment to say that it can make no differ- 
ence whether the property of the es- 
tate is taken by one set of claimants 
or by another. But we do not under- 
stand that this is what is meant by 
benefiting the estate. The contest is 
made by one set of claimants against 
another, and the benefit derived there- 


properly charge- 


from inures to the successful claim- 
ants, and this we think is the benefit 
contemplated by the rule. ,Since the 
expenses when allowed reduce the 
residuary share of the successful 
claimants, they might justly com- 
plain if no gain was derived by them 
by the contest, but when the contest 
results in their gain, clearly it fur- 
nishes a sufficient consideration for 
the allowance contemplated by the 
statute.” In re Statler’s Estate, 108 
P. 433, 4384, 58 Wash. 199. 


[ad] Invalid wili successfully con- 
tested may be a benefit to the estate 
in that it prevented an unlawful dis- 
tribution of the assets. A Fong’s Es- 
tate, 26 Hawaii 337. 


[e] Allowance refused. — Bonza- 
te Succession, 17 So. 829, 47 La.Ann. 


50. See statutory provisions. 


51. In re Chapman’s Estate, 233 P. 
657, 183 Wash. 318; In re Hille’s Es- 
tate, 200 P. 1034, 117 Wash. 205. 


[a] For example, the court sus- 
taining a will should not award at- 
torney’s fees, under L. (1917) p 648 
§ 19, against persons contesting it in 
good faith in the firm belief that un- 
due influence was used. In re Chap- 
man’s Estate, 233 P. 657, 133 Wash. 
318. 


52. In re Chapman’s Estate, supra. 


Taxation of court costs) against 
contestant see supra § 1070. 


53. In re Sharpnack’s Hstate, 244 
P. 715, 188 Wash. 473; Barbee v. 
Barbee, 235 P. 945, 1834 Wash. 418. 


[a] Tiustration. — Will contest- 
ants, who did not make out a prima 
facie case, and merely offered evi- 
dence, which the trial court was justi- 
fied in holding as a matter of law not 
to require any proof to combat it, 
were properly chargeable with attor- 
ney’s fees. Barbee v. Barbee, 235 P. 
945, 184 Wash. 418. 


54. Time for award of costs gen- 
erally see supra § 1075. 


55. See statutory provisions. 


56. In re Braunstein’s Will, 167 A. 
222° eo meeN dean. 403 (decedent’s 
granddaughter). 


57. Cecil’s Ex’rs and Trustees v. 
Embry, 210 S.W. 451, 1838 Ky. 739; In 
re McNaughton’s Will, 114 N.W. 849, 
135 Wis. 24. 


sonable charge for the services.®1 


Where a caveat 


[a] Testator’s children were not 
entitled to an allowance, out of a 
trust fund created by will, for the 
purpose of contesting the will on a 
showing of exceptional circumstances 
justifying a belief that the contest 
would be successful, such lump sum 
given the contestants, in advance, to 
contest the will being contrary to the 
letter and spirit of law requiring liti- 
gants to take chances on the outcome. 
Cecil’s Ex’rs and Trustees v. Embry, 
210 S.W. 451, 183 Ky. 739. 


[b] Anticipated expenses. — A 
court in a will contest may not direct 
the payment of anticipated expenses 
to the contestant out of the funds 
of the estate without specific statue 
tory authority therefor. In re Me 
Nenenins Will, 114 N.W. 849, 135 
Wis fi 


[ec] Contestant must take chances 
of losing’ his costs and expenses if 
unsuccessful, and, if successful, can 
recover costs exactly and only as any 
other litigant. Cecil’s Ex’rs and 
Trustees v. Embry, 210 S.W. 451, 183 
Ky. 739. 


pres dame as “costs” see supra § 
75. 


58. Award of counsel fees against 
estate and parties generally: 


Contestants see supra § 1080. 
Proponents see supra § 1079. 


59. Baldwin’s Ex’r v. Barber’s 
Ex’r, 151 S.W. 686, 151 Ky. 168, Ann. 
Cas.1915A 14 [mod on reh 146 S.W. 
1124, 148 Ky. 370]; Clark v. Pepper’s 
Adm’r, 116 S.W. 353, 1382 Ky. 192. 


60. In re Faling’s Estate, 228 P. 
82h 2281 Peles PS TOrssG: 


[a] Ilustration.—Attorneys con- . 
testing a will on behalf of next of kin 
under a contingent fee contract were 
held not entitled, on conclusion of 
the contest resulting in a decree hold- 
ing the will void and another will 
valid, to recover under such contract 
as against a charitable institution 
which was the principal beneficiary 
under the other will, and which had 
not joined in employment of attor- 
neys. In re Faling’s Estate, 228 P. 
Sogo eae Lo Or Oe 


Liability to attorney as dependent 
on contract of employment see At- 
torney and Client § 301. 


61. In re Faling’s Estate, 228 P, 
821, 231 P. 148, 113 Or. 6. 


1222 [68 C.J.] 
suit has been compromised, all the beneficiaries whose 
interests would be affected by the contest are charge- 
able, in proportion to their interests, with the sum 
paid in compromise and counsel fees.°* Attorney’s 
fees should not be chargeable wholly against the es- 
tate where some are much more benefited than oth- 
ers,°> and where the suit is for the sole benefit of 
one, the fees should be charged against the estate 
taken by that one,** and where a beneficiary stands 
to take no more as a result of the suit than he would 
otherwise take, he should not be charged with a pro- 
portionate share of the fees.®® A suecessful con- 
testant’s counsel fees may be taxed against the share 
of the estate taken by the proponent of the will 
rather than to the estate generally, where the pro- 
ponent has been guilty of fraud in offering the will 
for probate.®® It has been held that the counsel 
fees and other expenses which are a charge on the 
estate are to be paid from the residuary estate, if 
that is sufficient, rather than from that specifically 
devised,*’ but there is other authority holding that 
they should be paid by the different portions of the 
estate.°8 They fall on the corpus of the estate and 
not the mere income therefrom.®®? Attorney’s fees 
of a contestant are properly chargeable against pro- 
ceeds of his real estate where the personal estate 
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has been consumed by other charges.7° <A fee cau- 
not be paid out of a legatee’s conditional estate with- 
out protecting those persons who might acquire the 
estate from being charged with the fee.7* 


‘ As influenced by provisions of will. Fees of an 
attorney employed by the executor cannot be charg- 
ed to specific lezatees whose bequests, by the will, 
were not to be diminished by administration,’? nor 
can expenses be charged to a legacy which is to be 
free from charges of whatever kind.*? Where the 
will provides that beneficiaries who contest the will 
shall be charged with the expenses of the litigation, 
it is proper for the court to order the attorney’s fees 
of the proponent to be charged to the shares of bene- 
ficiaries who unsuccessfully institute a contest.’ 


[§ 1082] c. Amount.7® Where no fee is fixed by 
statute,’® the amount to be allowed as attorney’s fees 
in probate proceedings must be determined with ref- 
erence to the factors in each particular case,‘* and 
depends on the necessity of employment, the servic- 
es rendered, the size of the estate, and the benefits 
accrued.7® The allowance rests largely in the sound 
diseretion of the court, which should not be inter- 
fered with except for manifest abuse,7® but it may 
be modified by the reviewing court when the fee 


62. Walker v. Waters, 84 A. 466, 
118 Md. 2038. 


63. In re Smith’s Estate, 
W. 836, 165 Iowa 614. 


64. In re Smith’s Bstate, supra; 
Everson v. Hurn, 131 N.W. 1130, 89 
Neb, 716. 


fa] Thus (1) where an infant has 
been disinherited by the will of his 
father, his mother or near relative 
may bring proceedings in the interest 
of the minor to contest such will, and, 
if successful, the estate required for 
the minor is properly charged with 
reasonable attorney’s fees. Everson 
vy. Hurn, 131 N.W. 1130, 89 Neb. 716. 
(2) Where although the executors 
presented a will for probate, the 
guardian of the devisee of most of 
the estate intervened and joined with 
the executors as proponent, and was 
represented in the will contest by 
the same attorneys, the expenses for 
attorney’s fees should be charged 
against the ward’s part of the estate, 
the executors being deemed nominal 
parties, and the guardian the real 
party, to the will contest. In re 
Smith’s Estate, 146 N.W. 836, 165 
lowa 614. (3) An attorney success- 
fully resisting a will contest and se- 
curing a fund for charitable use was 
held entitled to reasonable compensa- 
tion, payable from the trust fund. In 
ve Crawford’s Estate, 160 A. 585, 307 
Pa. 102. - 


65. In re Champion’s Estate, 218 
N.W. 37, 206 Iowa 6; In re Smith’s 
Mistate, 146 N.W. 836, 165 Iowa 614; 
Smullen v. Wharton, 119 N.W. 773, 121 
N.W. 441, 83 Neb. 328; Yerkes’ Ap- 
peal, 99 Pa. 401. 


[a] Prior grant by deed.—Where 
a beneficiary took by a deed delivered 
in escrow rather than by the will de- 
vising the same land to him, such be- 
ing merely a confirmation of what had 
previously been done, he could not 
be charged with expenses and coun- 
sel fees incurred in defending the 
will. In re Champion’s Estate, 218 N. 
W. 37, 206 Iowa 6. 


[b] Widow’s share. — (1) The 
widow’s statutory one-third interest 


146 N. 


in the estate of her deceased husband 
should not be charged with any part 
of the expenses incurred in an unsuc- 
cessful contest of probate of the will, 
including fees paid to the proponent’s 
attorneys. In re Smith’s Estate, 146 
N.W. 836, 165 Iowa 614. (2) Where a 
contested will, after long litigation, is 
admitted to probate, the reasonable 
and necessary attorney’s fees and ex- 
penses of the testator’s widow in de- 
fending against such contest should 
be charged to the estate given to oth- 
ers, and should not deplete the 
amount to be paid her under the will 
for her maintenance. Smullen  v. 
Wharton, 119 N.W. 773, 121 N.W. 441, 
83 Neb. 328. 


66. Simcox’s Estate, 15 Pa.Co. 386. 


fa] Illustration. Where the 
widow of the testator destroyed the 
will intrusted to her for safe-keeping 
and forged a will which she offered 
for probate, the attorney’s fees of the 
contestants were properly charged 
against the widow’s share rather than 
against the estate generally. Sim- 


cox’s Hstate, 15. Pa:Co. 386: 
67. Powell v. Labry, 97 So. 707, 210 
Ala. 248: Baugh’s Estate, 12 Pa.Dist. 


308. 28 Pa.Co. 547; Ex p. Landrum, 
48 S.E. 47, 69 S.C. 136. 


63. In re Winston, 90 S.E. 201, 172 
ION KOE i 
69. In re Bartlett, 40 N.E. 899, 163 


Mass. 509, 1 Prob.Rep.Ann. 440. 


70. Roberts v. Vaughn, 219 S.W. 
1034, 142 Tenn. 361, 9 A.L.R. 1528. 


71. Hart v. Hardin, 290 S.W. 475, 
217 Ky. 660. 

[a] QDlustration.—An order allow- 
ing payment of a fee for attorneys 
of the legatee’s guardian out of part 
of the estate going to the legatee on 
his arriving at the age of twenty-five 
was error, where the persons entitled 
to such part of the estate in the event 
of the legatee’s death before twenty- 
five were represented by other attor- 
neys; the order should provide for 
payment of the fee, with interest, to 
the attorneys on the legatee’s attain- 
ing twenty-five, or immediate pay- 
ment on the attorneys’ executing a 


bond to repay the sum in the event 
of the Jegatee’s death before twenty- 
five. Hart v. Hardin, 290 S.W. 475, 
217 Ky. 660. 


72. In re Rightmire’s Estate, 242 
PH138, 120 Kan: 195: 


73. Baugh’s BHst., 12 Pa.Dist. 303, 
Pash WED OG, ELE 


74 Fow’s Estate, 12 Pa.Co. 133. 


75. Of fees to guardian ad litem 
see infra § 1084. 


76. See statutory provisions. 


77. Succession of Filhiol, 49 So. 
138, 123 Ia. 497. 


[a] Thus (1) in a suit attacking 
a charitable trust involving approxi- 
mately four million dollars in which 
a law question only was presented, at- 
torney’s fees totaling fifty-seven 
thousand dollars were allowed. Irwin 
v. Swinney, 45 F.(2d) 890. (2) Al- 
lowance, out of five million dollar or 
six million dollar estate, of twenty- 
four thousand dollars to contestant 
for counsel fees and costs, should be 
reduced to five thousand dollars, in 
view of protracted litigation and want 
of substantial evidence to contest the 
will. In re Squier’s Hstate, 150 A. 
430, 106 N.J.Eq. 267. 


[b] Variety of factors must be 
referred to in determining the amount 
to be allowed as attorney’s fees in the 
probate of a will. Filhiol’s Succes- 
sion, 49 So. 188, 123 La. 497. 


78. In re Merica’s Estate, 155 N.W. 
887, 99 Neb. 229. 


[a] Computing value of estate.— 
Property transferred to the residuary 
legatee by a trust deed executed con- 
temporaneously with execution of a 
will cannot be regarded as part of the 
testator’s estate in fixing its value 
for the purpose of allowing counsel 
fees. Massicotte v. Methot, 99 A. 603, 
87 N.J.Eq. 269. 


[b] Where estate is small, it 
should not be charged with the value 
of two counsel on each side. Camp- 
bell v. McGuiggan, (N.J.) 34 A. 383. 


79. Ariz.—In re Roarke’s Estate, 
68 P. 527, 8 Ariz. 16. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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allowed is inadequate®® or excessive.84 


[§ 1083] d. Fees to Guardian Ad Litem and Ad- 


ministrator Ad lLitem—(1) In 


though the guardian ad litem appointed by the court 
for the benefit of minor heirs or beneficiaries of the 
testator is unsuecessful in the suit, his fee may be 
taxed against the estate,** but under some statutes 
it has been held properly taxed to the estate of the 
In a proper ease the fee may be taxed as 
costs against one of the parties,** but it will not be 
so taxed where it is inequitable to do so.*° 
to determine the value of the services of a special 
guardian may be granted to an appellate court by a 
statute giving it the power to determine questions of 


minor.®? 


fact on an appeal on the facts.°° 


eee ets Estate, 17 P: 65, 75 Cal. 


ee ee. v. Hanlon, 18 App.D.C. 


Ky.—Turner’s Guardian v. King, 32 
S.W. 941, 33 S.W. 405, 98 Ky. 253, 17 
Ky.L. 871. 

La.—Filhiol’s 
138, 123 La. 497. 

Md.—Miller v. Gehr, 47 A. 1032, 91 
Md. 709. 

Minn.—Watkins v. Bigelow, 104 N. 
W. 683, 96 Minn. 53. 

Neb.—McClary v. 
501, 44 Neb. 175. 
N.J.—Campbell v. McGuiggan, 34 A. 

83. 

N.Y.—Senter v. Petheram, 118 N.Y. 
S. 347, 64 Misc. 294. 

Wash.—In re Lichtenberg’s Estate, 


109 P. 48, 58 Wash. 585; In re Stat- 
ite Estate, 108 P. 433, 58 Wash. 


Succession, 49 So. 


Stull, 62 N.W. 


[a] Court and not jury should de- 
termine the reasonableness of the fee 
allowed. In re Roarke’s Hstate, 68 P. 
527, 8 Ariz. 16; Miller v. Gehr, 47 A. 
1032, 91 Md. 709. 


[b] Court on appeal in a will con- 
test will not fix counsel fees, that be- 
ing a matter for the lower court on 
evidence taken. Baldwin’s Ex’r v. 
Barber’s Ex’rs, 151 S.W. 686, 151 Ky. 
168, Ann.Cas.1915A 14 [mod on reh 
146 S.W. 1124, 148 Ky. 370]. 


[ec] Fees held not unreasonable.— 
(1) A fee of one thousand dollars 
allowed by the court to attorneys for 
filing a brief in resistance of a con- 
test of the will was held not unrea- 
sonable, where the estate amounted to 
about two hundred thousand dollars 
and the litigation was prolonged and 
involved an inquiry into financial 
transactions covering a long period 
of years. Baldwin’s Ex’r v. Barber’s 
Ex’rs, 146 S.W. 1124, 148 Ky. 370 [mod 
on other grounds 151 S.W. 686, 151 
Ky. 168, Ann.Cas.1915A 14]. (2) An 
aliowance of two thousand five hun- 
dred dollars by the chancellor to an 
attorney employed by executors in a 
dangerous will contest involving an 
estate worth seventy thousand dol- 
lars was held not excessive, the con- 
test resulting in dismissal without 
prejudice. McMillen’s Ex’rs v. Mc- 
Elroy, 217 S.W. 927, 186 Ky. 644. (3) 
A fee of two hundred dollars was held 
to be a reasonable allowance for pro- 
curement of probate of a will, where 
the estate was small and only routine 


work was required. In re Bog- 
strand’s Estate, 267 N.Y.S. 396, 149 
Mise. 356. (4) Eight thousand dol- 


lars in fees allowed to three firms and 
two individual lawyers engaged in 
behalf of an infant contesting his 
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General. Hven 


Award.** 
Diese” 


The right ed.®® 


sel Fees. 
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Administrator ad litem. Where the court has ap- 
pointed an administrator ad litem to defend a will, 
and the beneficiaries are not under disabilities, the 
fees of such administrator are not properly taxed 
against the estate.5? 


[§ 1084] (2) Amount 
The court cannot award to a guardian 
ad litem fees in excess of the amount fixed by stat- 
The allowance or award of the fee should 
be made only on notice to the proper parties concern- 


and Proceedings To 


[§ 1085] e. Proceedings for Allowance of Coun- 
It has been held that an attorney, after 
having performed his services in the litigation, may 


make an application for allowance of fees in his own 


father’s will, which had disinherited 
him of an estate worth over fifty 
thousand dollars, the services result- 
ing in recovery by compromise for 
the infant of some seventeen thou- 
sand to nineteen thousand dollars, 
was held not excessive. Roberts v. 
Vaughn, 219 S.W. 1034, 142 Tenn. 361, 
9 ALR. 1528. (5) Attorney’s fees 
of two thousand dollars were held not 
unreasonable, where the net value of 
the estate was approximately thirty- 
five thousand dollars, and services 
were reasonably worth the amount 
charged. Barbee v. Barbee, 235 P. 
945, 134 Wash. 418. 


{[d] Amount held properly award- 
ed.—Hart v. Hardin, 290 S.W. 475, 217 
Ky. 660; In re Faling’s Estate, 228 P. 
821, 231 P. 148, 113 Or. 6; In re Sharp- 
frets Estate, 244 P. 715, 138 Wash. 
473. 


80. Robbins vy. Jones’ Ex’rs, 277 S. 
Wire Sissh  edee iyo didl 


[a] Rule applied.—Attorneys em- 
ployed to resist contest of a will in- 
volving an estate of over one hundred 
thousand dollars, made four years 
after probate, and in which they were 
successful, should have been allowed 
six thousand dollars attorney’s fees, 
and the court’s allowance of three 
thousand five hundred dollars was in- 
adequate. Robbins v. Jones’ Ex’rs, 
QI ASO Whoo pea Lge Vin ads 


81. Campbell v. McGuiggan, (N.J.) 
34 A. 383; In re Allen’s Hstate, 160 A. 
AS MON INe IRE Oe MOGs li eA. ais 
107 N.J.Eq. 561]; In re Levy’s Will, 
201 N.Y.S. 818, 207 App.Div. 183. 


{a] Fees held excessive. — (1) 
Where the proponent of a will re- 
ceived ten thousand dollars counsel 
fee, thirty thousand dollars fee for 
contestant, who appealed on a suffi- 
cient ground, was reduced to fifteen 
thousand dollars. In re Doughty’s 
Will, 154 A. 871, 9 N.J.Misec. 149 [aff 
164 A. 279; 112) NJiEa. 320). ¢€2)) In 
a will contest, where the testator’s 
gross personal estate was worth fifty- 
eight thousand dollars, an allowance 
of counsel fees totaling eighteen 
thousand dollars was held excessive 
by eight thousand dollars. In re Al- 
len’s Hstate, 160 A. 487, 110 N.J.Eq. 
553 [mod 152 A. 7, 107 N.J.Eq. 561]. 
(3) Where the estate amounted to 
five thousand dollars and the trial 
lasted six days, a fee of five hundred 
dollars out of the estate to counsel 
on each side was held excessive, and 
was reduced to three hundred dollars. 
Campbell v. McGuiggan, (N.J.) 34 A. 
383. (4) An allowance to attorneys 
and counsel for proponents of a will 
of fees amounting to seventy-five 
thousand dollars for services ren- 
dered in a probate proceeding, which 
was compromised before trial by giv- 
ing contestants one hundred and for- 


ty-six thousand dollars, in addition to 
the benefits of the specific provisions 
of the will, as the result of which the 
estate was put in a worse position 
than it would have been, had the con- 
test been successful, is more than the 
reasonable value of their services, 
and will be reduced to thirty-five 
thousand, dollars. In re Levy’s Will, 
201 N.Y.S. 818, 207 App.Div. 183. 


82. Wright v. Upson, 135 N.E. 209, 
303 Ill. 120; Baker v. Baker, 67 N.E. 
410, 202 Ill. 595; Wilbur v. Wilbur, 
27 N.E. 701, 138 Ill. 446. 


{a] ‘Thus, in proceedings to con- 
test a will the fee allowed a guardian 
ad litem for minor beneficiaries un- 
der the will for his services in seek- 
ing to sustain the will can be taxed 
against the estate, although the will 
was declared invalid. Wright v. Up- 
son, 135 N.E. 209, 303 Ill. 120. 


83. In re Budlong, 3 N.E. 334, 100 
N.Y. 203; Moore v. Martin, (Tex.Civ. 
App.) 273 S.W. 961. 


84. Sterling v. Darrouzet, 
Civ.App.) 282 S.W. 283. 


[a] For example, where guard- 
ians, contesting a will after a suc- 
cessful appeal from an adverse de- 
eree, were discharged on petition of 
the wards on removal of disability, 
and the will, giving the executrix, 
who was also a residuary beneficiary, 
power to dispose of the estate without 
an accounting, was admitted to pro- 
bate it was held that it was within 
the court’s discretion to tax fees of 
the guardians against the executrix, 
as such and individually. Sterling v. 
Darrouzet, (Tex.Civ.App.) 282 S.W. 


282. 
85. In re Clapham’s Estate, 103 N. 
W. 61, 73 Neb. 492. 


6. In re Staiger’s Will, 164 N.E. 
33) 249) INUY. 229. 


CBext 


87. In re Lewis, 143 A. 585, 156 
Md. 32 
[a] Reason for rule.—Where the 


beneficiaries are legally capable of 
defending the will, they are net en- 
titled to have their defense made by 
an administrator ad litem at the 
charge of the estate. In re Lewis, 143 
JAC 585, LOGy Md.) 322 


88. Amount of counsel fees gen- 
erally see supra § 1082. 

89. Matter of Hitchler’s Will, 55 
N.Y.S. 640, 25 Misc. 369, 2 Gibb.Surr. 
606; Forster v. Kane, 1 Dem.Surr. (N. 
Y.) 67. 

90. Matter of Budlong, 3 N.E. 334, 


100 N.Y. 203; ‘In re Foreman’s Will, 
264 N.Y.S. 753, 238 App.Div. 388. But 
see In re Roarke’s Hstate, 68 P. 527, 
8 Ariz. 16 (holding that the order may 
be made ex parte but is subject to 
rehearing and review). 
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name®! and prove the amount and character of his 
services,°* but there is authority that the allowance 
for legal expenses should be made to the parties and 
not to the attorneys,?* and this is held to be true 
under a statute providing for an allowance to “par- 
ties” in the litigation,®* for, under such a statute, 
an attorney has no standing in an application to the 
probate court for compensation.®> A decree in chan- 
cery proceedings to confirm a settlement of an estate 
by the parties to a will contest may award fees pay- 
able from the fund directly to the solicitors, where 


their services are for the benefit of the fund and. 


all parties in interest.°® When required by statute, 
a formal petition for allowance®’ and a sufficient no- 
tice of the application to the parties in interest®® 
must be given. Where a petition for counsel fees and 
charges for expense is made by one not a party to 
the proceeding, the probate court may allow an 
amendment by substituting a new petition by those 
named as executors.°® The court has power to de- 
termine how the question of reasonable allowance 
shall be heard, and if the parties do not ask that 
the issue be submitted to the jury, they cannot com- 
plain if the court itself hears the evidence and makes 
a decision.? 


WILLS 


[§§ 1085-1087 


[§ 1086] 3. Enforcement of Payment. If an ex- 
ecutor refuses to pay the costs of probate out of 
the estate as directed by the decree, a motion to com- 
pel him to do so may be made,® and the costs of such 
motion will be charged against him personally. <A 
party cannot be deprived of his right to appeal by a 
refusal to pay costs of a coplaintiff in the lower 
court where the latter was not necessary as a coplain- 
tiff and is not a party to the appeal. When granted 
by statute, a lien to secure fees of counsel can be de- 
clared by the court on the estate liable.® Costs and 


_expenses of a contest of a will, although they may, 


under certain circumstances, be awarded out of the 
estate,’ are not a claim against the estate in the 
same sense as a debt of decedent,® and are not col- 
lectable from the estate in that manner.® 


[§ 1087] 4. Costs and Expenses on Appeal.?° 
Neither party in the absence of statute has a legal 
right to costs on appeal,1? but the whole subject of 
such costs rests in the discretion of the courts.?? 
Costs are usually awarded to the successful,!? and 
against unsuccessful,!* litigants, unless appellant 
acted in good faith or there was reasonable ground 
for prosecuting the appeal,15 in which case the costs 


91. Robbins v. Jones’ Ex’rs, 277 S. 
W. 333, 211 Ky. 211; McMillen’s Ex’rs 
v. McElroy, 217 S.W. 927, 186 Ky. 644. 


92. Robbins v. Jones’ Ex’rs, 277 S. 
W. 333, 211 Ky. 211. 


938. Henry v. Nevada County 
Super. Ct., 29 P. 230, 93 Cal. 569; In 
re Neil’s Will, 172 N.Y.S. 79, 184 App. 
Div. 507; Matter of Hitchler’s Will, 
55 N.Y.S. 640, 25 Misc. 369, 2 Gibb. 
Surr. 606; Matter of Aaron, 5 Dem. 
Surr. (N.Y.) 362. ; 


94 Conley v. Fenelon, 
382, 266 Mass. 340. 


{a] Thus a statute authorizing the 
probate court to determine and sum- 
marily enforce payment of amounts 
due for services in connection with 
the administration of an estate does 
not warrant decrees fixing counsel 
fees and expenses, and ordering pay- 
ment thereof to attorneys for the will 
proponents and contestants. Conley 
v. Fenelon, 165 N.E. 382, 266 Mass. 
340. 

95. Patron v. Quinlan, 171 N.E. 
447, 271 Mass. 339; Conley v. Fenelon, 
165 N.H. 382, 266 Mass. 840. 


165 N.E. 


96. See Wright v. Wilson, 183 Ill. 
App. 255. 
97. In re Buttner’s Will, 213 N.Y. 


S. 268, 215 App.Div. 62 [mod 210 N.Y. 
S. 729, 125 Misc. 224 (mod on other 
grounds 152 N.E. 447, 243 N.Y. 1)]. 


98. In re Buttner’s Will, supra, 


{a] Wotice held sufficient.—W here, 
in a will contest, original notice stat- 
ed that motion of the contestees’ at- 
torney for allowance of fees would be 
rade October 18, and notice was not 
served on some of the parties until 
the 15th, and not accepted by others 
until the 16th, the parties had ample 
opportunity to contest the motion, and 
a sufficient notice was given where 
the motion was not heard until the 
29th. McMillen’s Ex’rs v. McElroy, 
217 S.W. 927, 186 Ky. 644. 


[b] Proper procedure in New 
York, in an application to fix counsel 
fees in the probate of a will, is by 
citatibn or order to show cause to the 
parties interested, and particularly to 


those whose funds bear the burden of 
the charge, and not by notice of mo- 
tion. In re Parsons’ Hstate, 202 N.Y. 
S. 190, 121 Misc. 747 [aff 202 N.Y.S. 
942, 208 App.Div. 769]. 


99. Conley v. Fenelon, 
237, 274 Mass. 81. 


1. McMillen’s Ex’rs v. McElroy, 
217 S.W. 927, 186 Ky. 644. 


Amount of award see supra § 1082. 


2. McMillen’s Ex’rs v. McBlroy, 
217 S.W. 927, 186 Ky. 644. 


& In re Curry, 19 N.Y.S. 728. 
4. In re Curry, supra. 


5 Tuthill v. Forbes, 145 N.Y.S. 
660, 160 App.Div. 510, 12 Mills Surr. 
134, 577. 


Payment of costs in lower court 
as precedent to right of appeal gen- 
erally see Appeal and Error § 1133. 


6 Roberts v. Vaughn, 219 S.W. 
1034, 142 Tenn. 361, 9 A.L.R. 1528. 


[a] Thus, under Shannon Code §§ 
3592a1, 3592a2, permitting a lien, on 
contest of a will by an infant, the 
circuit court properly declared a lien 
to secure fees of counsel, engaged by 
the infant’s next friend on the part 
of the estate, secured to the infant by 
a compromise judgment. Roberts v. 
Vaughn, 219 S.W. 1034, 142 Tenn. 361, 
9 ALR. 1528. 


7. See supra §§ 1068, 1078. 


8 In re Winston, 90 S.E. 201,172 
N.C. 270; In re Statler’s Estate, 108 
P. 4838, 58 Wash. 199. 


9. In re Statler’s Estate, supra. 


[a] Separate hearing for allow- 
ance.—Where a nuncupative will ‘of- 
fered for probate was deciared void, 
the costs and expenses of the pro- 
ceeding could be entered as a judg- 
ment against the estate in the decree 
setting aside the will, and it does not 
make the proceeding to recover costs 
and expenses of the contest an inde- 
pendent action merely because the 
court set the matter down for sepa- 
rate hearing, and directed that the ad- 
ministrator be given notice and an op- 
portunity to contest the amount of 


174 N.E. 


the allowance, if he so desired. In re 
Sok: Estate, 108 P. 433, 58 Wash. 


10. Generally see Costs §§ 594-727. 


11. Alvord v. Stone, 4 A. 697, 78 
Me. 296. 


12. Alvord v. Stone, supra; Law- 
rence v. Lindsey, 70 N.Y. 566; Chip- 
man v. Montgomery, 63 N.Y. 221; Mc- 
Gregor v. Buell, 3 Abb.Dec. (N.Y.) 86, 
1 Keyes 153, 33 How.Pr. 450. 


13. Me.—Ware v. Ware, 8 Me. 42. 
Arar tamm cc kaa v. Buck, 12 Cush. 


N.Y.—Matter of Wilson, 8 N.E. 781, 
103 N.Y. 374. 


R.I.—Wheeler vy. Wheeler, 2 R.I. 1. 


Vt.—Brigham’s Heirs v. Brigham’s 
Hx’rs, 15 Vt. 788. 


[a] Reversal on question of fact 
only.—A contestant of a will has no 
right to costs, although on appeal he 
obtained a reversal of the surrogate’s 
decree on a question of fact, but 
failed to impeach the validity of the 
will on the new trial. Van Pelt v. Van 
Pelt, 16 How.Pr. (N.Y.) 299. 


14. Ga.—Williams v. Tolbert, 66 
Ga. 127. 


Ill.—Egbers v. Egbers, 52 N.E. 285, 
177 Ill. 82. 


N.Y.—In re Martin, 98 N.Y. 193. 
N.C.—Warren v. High, 5 N.C. 436. 


Eng.—Coke v. French, 76 L.'T.Rep. 
N.S. 163. 


Ont.—Re Sherlock, 18 Ont.Pr. 6. 


[a] Unsuccessful proponent im- 
properly conducting himself is prop- 
erly charged with costs. American 
Seamen’s Friend Soc. v. Hopper, 33 
N.Y. 619 [aff 48 Barb. 625]. 


i Conn.—Sloan’s Appeal, 1 Root 


Me.—Dennet v. Dow, 19 Me. 110; 
Ware v. Ware, 8 Me. 42. 


Mass.—Waters v. Stickney, 12 Al- 
len, 1, 90 Am.D. 122; Osgood v. Breed, 
12 Mass. 525. 


Mich.—Kempf’s Appeal, 19 N.W. 31, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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may be awarded out of the estate.?® 
be awarded out of the estate to appellant if no rea- 
sonable grounds for the appeal exist.'? 
disbursements from the estate will be allowed an ex- 
ecutor who is successful on appeal from an adverse 
judgment,+® and the same has been held to be true 
although he is unsuccessful,!® but there is authority 
that, if the executor’s appeal is unsuccessful, the 
costs incurred will be charged to him personally in- 
In a proper case the court 
may award costs to both parties,?1 or to neither par- 
ty,*2 or may divide them between the parties.** 
When it is found necessary to send questions of fact 
to a jury, costs should abide the event of a new trial 
and be payable out of the estate.*# 
the lower court has no power over costs on appeai, 
but only the appellate court can award such costs.*5 


stead of to the estate.?° 


-53 Mich. 352. 


N.J.—In re Claus’ Will, 54 A. 824; 
Perrine v. Applegate, 14 N.J.Eq. 531. 


Wis.—In re Bilty’s Will,.176 N.W. 
220, 171 Wis. 20; Smith’s Will, 8 N.W. 
616, 9 N.W. 665, 52 Wis. 543, 38 Am.R. 
756. 


16. Cal.—In re Johnson’s Estate, 
252 P. 1049, 200 Cal. 299. 


Mich.—Kempf’s Appeal, 
31, 53 Mich. 352. 


N.J.—Whitenack v. Stryker, 2 N.J. 
Eq. 8. 


N.Y.—Matter of Drake’s Will, 60 
N.Y.S. 1020, 45 App.Div. 206; Lake v. 
Ranney, 33 Barb. 49. 


Wis.—In re Bilty’s Will, 176 N.W. 
220, 171 Wis. 20; In re Healy’s Will, 
84 N.W. 8385, 108 Wis. 632; In re 
Jones’ Will, 70 N.W. 685, 71 N.W. 883, 
96 Wis. 427; Smith’s Will, 8 N.W. 616, 
9 N.W. 665, 52 Wis. 543, 38 Am.R. 756; 
Wolf v. Schaeffner, 8 N.W. 8, 51 Wis. 
53. 


19 N.W. 


Eng.—West v. Goodrick, 31 L.J.P. 
M. 39. 


N.B.—Matter of Davis, 40 N.B. 23. 
Ont.—Re Cassie, 17 Ont.Pr. 402. 


17. In re Wandell’s Estate, 111 A. 
683, 92 N.J.Eq. 195; In re Bilty’s Will, 
176 N.W. 220, 171 Wis. 20. 


[a] Determination of reasonable- 
ness.—Although the contest may be 
reasonable in the orphans’ court, yet, 
if a losing party appeals to the pre- 
rogative court, as he may, that court 
will determine whether the contest 
was reasonable, irrespective of the de- 
cision thereon below. In re Wandell’s 
Hstate, 111 A. 683, 92 N.J.Eq. 195. 


[b] Appeal for delay.—Under 
Comp. St. (1905) ¢ 20 § 14, providing 
that, if an appeal in probate matter 
was taken for delay, the court shall 
adjudge that appellant shall pay the 
costs, the court may by motion cor- 
rect the judgment made at the same 
term, and tax the costs of appeal to 
the contestant. Coulton vy. Pope, 110 
N.W. 630, 77 Neb. 882. 


[c] After two judgments sustain- 
ing’ a will, costs of a further appeal 
by contestants should not be ordered 
to be paid out of the estate. McLean 
v. Freeman, 70 N.Y. 81. 


18. In re Hough’s Will, 251 P. 711, 
120 Or. 223. ; 


19. Baldwin v. Barber, 146 S.W. 
1124, 148 Ky. 370 [mod on other 
grounds 151 S.W. 686, 151 Ky. 168, 
Ann.Cas.1915A 14]; Gardner v. Moss, 
96 S.W. 461, 123 Ky. 334; Phillips v. 
Phillips, 81 Ky. 328. 
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Costs will not 


Costs and 


In such a ease 


20. 
Ill.App. 411; 
S.C.Eq. 229. 


[a] Reasons for rule.—(1) After 
the will is invalidated, the executor 
has no authority to act on behalf of 
the will. In re Crumbaker’s Estate, 
217 Ill.App. 411. \(2) The executor 
has no duty to appeal. McKnight v. 
Wright, 33 S.C.Eq.: 229. 


21. Kempf’s Appeal, 
53 Mich. 352. 


22. Dennet v. Dow, 19 Me. 110; 
Collis v. Walker, 172 N.E. 228, 272 
Mass. 46; Chapin v. Miner, 112 Mass. 
269. 


23. Maybury vy. Grady, 67 Ala. 147; 
Cawley’s Appeal, 6 Pa.Co. 550 [aff 20 
ACT 56; wae eant628, Ol akAc OOM: 
Hopper v. Dunsmuir, 12 B.C. 18, 3 
West.L.R. 35. 


24. Matter of Drake’s Will, 60 N.Y. 
S. 1020, 45 App.Div. 206. 


25. Whitbeck v. Patteson, 22 
Barb. (N.Y.) 83; Matter of Hatten’s 
Estate, 2 N.Y.S. 493, 15 N.Y.Civ.Proc. 
293, 6 Dem.Surr. 444; Denton v. Eng- 
lish, 11 S.C... 376. 


26. Matter of Seagrist’s Will, 
N.Y.S. 940, 8 App.Div. 298. 


[a] For example, it does not fol- 
low that the contestants should per- 
sonally be charged with the cost of 
the original contest in the surrogate’s 
court because the appellate division 
awards costs against them personally 
on appeal. Matter of Seagrist’s Will, 
40 N.Y.S. 940, 8 App.Div. 298. 


[b] Costs in register’s court were 
not included in a judgment for costs 
in the supreme court and the court 
of common pleas. McMasters v. 
Blair, 31 Pa. 467. 


[ec] Im California Code Civ. Proc. 
§ 1720, authorizing the supreme court 
to allow costs incurred during a will 
contest, refers only to costs incurred 
in such court or by reason of an ap- 
peal, and does not authorize the su- 
preme court in its discretion to allow 
costs that the superior court had dis- 
cretion to disallow. In re Scott’s Es- 
tate, 83 P. 85, 1 Cal.App. 740. 


27. See statutory provisions, 


[a] In Indiana, under Burns St. 
Annot. (1901) § 676, providing that, 
on the reversal of a cause, appellant 
shall recover costs in the supreme 
court and in the lower court to the 
time of the first error for which the 
judgment is reversed, where, in a will 
contest, the cause was reversed on 
appeal for insufficiency of evidence to 
sustain the judgment, appellants were 
held entitled to recover of appellee 
all costs incurred and properly tax- 


In re Crumbaker’s Estate, 217 
McKnight v. Wright, 33 


19 N.W. 31, 


40 
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The award of costs on appeal does not affect the 
award in the lower court unless the judgment for 
costs itself 1s modified or reversed;?* but under some 
statutory provisions, costs in the lower court may be 
dependent on the outcome of the appeal.?* 


Aitorney’s fees. 
counsel fees from the estate may exist independently 
of statute,?® but it cannot be exercised if no funds 
of the estate are involved in the litigation.?9 
authorized by statute, the attorney’s fees of both par- 
ties may be allowed out of the estate,°° but they will 
not be allowed an appellant who does not have rea- 
sonable grounds for appeal.* . 


Fees of guardian ad litem are properly taxable 
as costs on appeal.?? 


Superfluous transcripts. 


The right to make allowance for 


When 


The cost of superfluous 


able in the lower court on the trial. 
Westfall v. Wait, 73 N.E. 1089, 165 
Ind. 353, 6 Ann.Cas. 788. 


28. See case infra this note. 


[a] In New Jersey the preroga- 
tive court independently of statute 
can make allowances to counsel for 
services on appeals relating to the 
probate of a will to be paid out of the 
estate, because its jurisdiction there- 
in is original, and the practice to 
make such allowance is also sanc- 
tioned by Orphans’ Ct. Act § 197. In 
re Queen’s Estate, 89 A. 860, 82 N.J. 
Hq. 588. 


29. In re Queen’s Hstate, supra. 


[a] For example, where the ap- 
peal was on the grounds that the low- 
er court did not have jurisdiction to 
entertain the subject matter because 
decedent was a nonresident, the ap- 
pellate court could not award coun- 
sel fees from the estate. In re 
ee Hstate, 89 A. 860, 82 N.J.Eq. 


30. In re Bielenberg’s Estate, 284 
P. 546, 86 Mont. 521; In re Bilty’s 
Will, 176 N.W. 220, 171 Wis. 20; In 
re Bean’s Hstate, 149 N.W. 745, 159 
Wis. 67. See In re Derse’s Will, 79 
N.W. 46, 103 Wis. 108 (stating as 
dictum that, in the absence of ex- 
press stipulation, it might be ques- 
tioned whether there is any statutory 
authority for the court to direct pay- 
ment of the attorney’s fees and ex- 
pe of both parties out of the es- 
ate). 


31. In re Bilty’s Will, 176 N.W. 
220, 171 Wis. 20. ; 


[a] Rule applied.—Where propo- 
nent, on appeal from judgment of the 
county court denying probate of a 
will, failed to appear in the circuit 
court or offer any testimony in sup- 
port of the will, he, on appeal from 
judgment dismissing such appeal, was 
not entitled to attorney’s fees out of 
the estate under St. (1917) § 4041b. 
In re Bilty’s Will, 176 N.W. 220, 
171 Wis. 20. 


[b] Contestant’s appeal held on 
sufficient ground.—In re Doughty’s 
Will, 154 A. 871, 9 N.J.Misc. 149 [aff 
164 A. 279, 112 N.J.Hq. 320]. 


32. Flynn v. Flynn, 119 N.E. 304, 
283 Ill. 206, Ann.Cas.1918E 1034. 


[a] Thus the contestant of a will, 
who appealed from the county to the 
circuit court from an order admitting 
to probate, was properly required to 
pay, as an item of costs, fees of a 
guardian ad litem appointed by the 
county court for an infant defendant, 
and also appointed by the circuit 
court, the will having been admitted 
to probate in the circuit court. Flynn 
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transcripts will not be taxed against the estate.** 


Penalty. The court may impose a penalty on the 
litigant who appeals for no reason but to delay ad- 
ministration of the estate.°4 


[§ 1088] W. Operation and Effect**°—1. Probate 
—a. In General—(1) General Rules. The probate 
of a will determines the questions involved so con- 
clusively*® that they cannot be again raised in a col- 
lateral proceeding,** and makes the will, or a copy 
thereof, admissible in evidence as an instrument of 
title.*8 It does not create or vest title®® but merely 
declares the existence of facts which have occurred 
and furnishes official evidence of those facts,*® fix- 
ing and confirming the rights of the beneficiaries to 
the property therein bequeathed or devised.4! HEx- 
cept that a proceeding to establish a lost will does 
not relate back to the date of death of the testator, 
so as to divest the title of an innocent purchaser 
from one previously decreed to hold title,** probate 
relates back to the death of the testator and takes 
effect as of that time.*? It ipso facto annuls the 
prior probate of another will of the same testator, in 
so far as the provisions of the two wills are incon- 
sistent** and revokes letters of administration pre- 


v. Flynn, 119 N.E. 304, 283 Ill. 206, 
Ann.Cas.1918E 1634. 42. 
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[rev (Civ.App.) 18 S.W.(2d) 772]. 
Steljes v. Simmons, 86 $.@. 801, | 93: 


[§§ 1087-1088 


viously granted.*® It is effectual throughout the 
state,*® even though some of the lands devised are 
situated in another county than the one in which pro- 
bate was granted.47 The probate of a lost or de- 
stroyed will becomes the written evidence of the will 
of the testator and takes the place of the lost instru- 
ment.48 Under the statutory construction adhered 
to in some jurisdictions, the probate inures to the 
benefit of all interested parties, although some may 
be in default.4® Where the will does not devise, or 
attempt to devise, real estate, or any interest there- 
in, the probate thereof is not an adjudication that 
the pecuniary legacies are a charge on real prop- 
erty.°° 

Ancillary probate of foreign will® relates back to 
the testator’s death,°? and the will will be given effect 
unless the property has been acquired in good faith 
for value by a person without notice of the existence 
thereof.°* 


Effect of defect in probate; curing. A void pro- 
bate order is of no legal effect,°* but an heir has 
no vested interest in the estate by reason of a defect 
in the probate of a will,°> and hence a subsequent 
statute curing such defects is constitutional as not 


. 45. Zechman’s Estate, 26 Pa.Dist. 


46. In re Payne’s Will, 4 T.B.Mon. 
(Key) 422: 


33. In re Baxter’s Estate, Zea Om INR Cae oe 
(2d) 182, 94 Mont. 257. Probate or establishment of lost or 
[a] MTllustration.—On three ap-| destroyed wills generally see supra §§ 


peals from judgment in a will contest 
dismissing the contest and allowing 
attorney’s fees, the filing of three 
separate transcripts identical in char- 
acter was held superfluous, and the 
cost of the transcript and brief in one 
case only was taxed against the es- 
tate. In re Baxter’s Estate, 22 P.(2d) 
182, 94 Mont. 257. 


G4. In re Vernon’s Estate, 187 P. 
TES 2 Cal. 91: 

[a] Amount.—Where the estate 
was not seriously injured by the de- 
lay, a large amount was not imposed, 
but the penalty was fixed at a sum of 
fifty dollars. In re Vernon’s Estate, 
Tera sa Cal. 91. 

Penalty for frivolous appeal gen- 
erally see Costs §§ 692-699. 


35. Effect of probate of will on 
prior grant of administration see Hx- 
ecutors and Administrators § 87. 


36, Conclusiveness of proceedings 
‘see infra §§ 1092-1094. 


37. See infra § 1095. 
38. See infra §§ 1097, 1098. 


39. In re Deschamps’ Estate, 212 
PB. 512, 65 Mont. 207. 


40. In re Deschamps’ _ Estate, 
supra; Bautista v. Jimenez, 24 Philip- 


pine 111; Smith v. Neilson, 13 Lea 
(Tenn.) 461; Youree v. Pires, (Tex. 
Civ. App.) 5 S.W.(2d) 178. 

[a] Muniment of title, — When 


probated, the will devising the prop- 
erty becomes a muniment of title. 
Bautista v. Jimenez, 24 Philippine 
111; Smith v. Neilson, 13 Lea (Tenn.) 
461; Youree v. Pires, (Tex.Civ.App.) 
5 S.W.(2d) 178. 

Will or copy thereof, probate or rec- 
ord as eVidence see infra §§ 1097, 
1098. 

41. Gregg v. First Nat. Bank, 
(Tex.Commn.App.) 26 S.W.(2d) 179 


651-655. 


43. U.S.—Wilkinson v. Leland, 2 
Pet. 627, 7 L.Ed. 542; White v. Keller, 
68 BY 796, 15) CC.AY 683: 


Ala.—Cone v. Barganier, 118 So. 
342, 218 Ala. 292; Touart v. Rickert, 
50 So. 896, 163 Ala. 362. 


Ill.—Ashmore v. Newman, 183 N.E. 
1, 350 Ill. 64. 


Ind.—Pitts v. Melser, 72 Ind. 469. 


Me.—Wright v. Williamson, 67 Me. 
524; Hovey v. Deane, 13 Me. 31. 


Mass.—Union Trust Co. of Spring- 
field v. Nelen, 186 N.E. 66. 


Mich.-—Richards vy. Pierce, 7 N.W. 
54, 44 Mich. 444; Sutphen v. HPllis, 
35 Mich. 446. 


Minn.—Babcock v. Collins, 61 N.W. 
1020, 60 Minn. 73, 51 Am.S.R. 503. 


Ohio.—Hall’s Lessee v. Ashby & 
Craven, 9 Ohio 96, 34 Am.D. 424. 


Tenn.—Bleidorn v. Pilot Mountain 
Coal meter, (Co-MibiS. Weaet, 7ooL Lenn: 
166, 204. 


Tex.—Ryan v. Texas, etc., R. Co., 
64 Tex. 239; Buchanan v. Davis, (Civ. 
App.) 43 S.W.(2d) 279 [aff (Commn. 
App.) 60 S.W.(2d) 192]. 


Wash.—In re Hoscheid’s Estate, 
139 PB. 61, 65, 78 Wash: 309. 


Wis.—Graves v. Mitchell, 
271, 90 Wis. 306. 


Eng.—Ingle v. Richards, 6 Jur.N.S. 
1178; Rogers v. James, 2 Marsh. 425, 
et eae 147, 2 E.C.L. 300, 129 Reprint 
od. 


63 N.W. 


“The will speaks as of the date of 
the testator’s death, and the probate 
establishes its status as of that date.” 
In re Hoscheid’s Estate, supra. 


44, Gaines v. New Orleans, 6 Wall. 
(U.S.) 642, 18 L.Ed. 950. 


*By FELIX C, GRABER (§§ 1088-1109), 


47. Carpenter vy. Denoon, 29 Ohio 
Str omoe 


48. Schaaf v. Peters, 90 S.W. 1037, 
111 Mo.App. 447. 


49. Masterson v. Harris, 174 S.W. 
570, 107 Tex. 73 [answer to certified 
questions conformed to (Civ.App.) 
179 S.W. 284]; Howley v. Sweeney, 
(Tex.Civ.App.) 288 S.W. 602; Michael- 
is v. Nance, (Tex.Civ.App.) 184 S.W. 
785. 


Time within which will must be 
probated generally see supra §§ 695— 
697. 

50. Banks y. Sherrod, 52 Ala. 267. 


Conclusiveness of probate of wills 
relating to real and personal property 
see infra § 1092. 


51. Cross references: 

Ancillary probate generally see supra 
§§ 657-665. 

Conclusiveness of ancillary probate 
or record see infra § 1092. 


Operation and effect of foreign pro- 
ane generally see infra §§ 1099- 


52. Belt v. Adams, 87 So. 666, 125 
Miss. 387; Vaught v. Williams, 97 S. 
E. 737, 177 N.C. 77; Scott v. Blades 
Lumber Co., 56 S.E. 548, 144 N.C. 45. 


[a] Rule applied to authorize the 
execution of a deed by the executor 
prior to proof of the will within the 
state. Vaught v. Williams, 97 S.E. 
737, 177 N.C. 77; Scott v. Blades Lum- 
ber Co., 56 S.E. 548, 144 N.C. 45. 


53. Belt v. Adams, 87 So. 666, 125 
Miss. 387 [overr suggestion of error 
86 So. 584, 124 Miss. 194]. 


54. Succession of Lewis, 142 So. 
121, 174 La. 901; Succession of De- 
sina, 65 So. 556, 135 La. 402. 


55. Sluder v. Wolf Mountain Lum- 
ber Co, 106) Sims 25) Wein emiGss 


For later cases, developments and changes in the law see Annotations, same tifle and section number 


§§ 1088-1091] 


impairing vested rights of such heirs.5® 


[§ 1089] (2) Construction of Decree.°7 A de- 
cree admitting a will to probate, like every other 
decree which forms the basis of rights asserted in 
another court, must be examined and construed to 
determine its force and effect if there is room for con- 
struction.°’ In construing such a decree, another 
court will consider what the probate court ought to 
have done;®® and, if one construction of its order 
makes it natural and rightful, and another makes it 
erroneous, will follow the former construction.®° 
An adjudication that the “will” is “duly proved” in- 
eludes codicils,*! and the words “duly proved” carry 
with them a legal presumption that everything wa’ 
properly done.®? While the appellate court is not 
bound, on appeal from the decree of distribution, by 
the construction put on his own order by the judge 
of probate court,°* it will assume that he knew bet- 
ter than anyone else what document he admitted to 
probate.** 


[§ 1090] (8) Custody and Ownership of Probated 
Will.*® By probating a will the court in some ju- 
risdictions becomes entitled to its custody,®® but the 


56. Sluder v. Wolf Mountain Lum- 64. 
ber Co., supra. 65. 
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In re Moeller’s Hstate, supra. 
Custody of will after execution 
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authority to retain an original will in public cus- 
tody must be predicated on some statutory enact- 
ment,®“ or on some legal practice or custom sus- 
tained by common law,*® and a statutory require- 
ment that wills be registered does not vest the title 
of custody and ownership of the registered will in 
the state.°® Where the statute is silent as to reten- 
tion of a will required to be registered, after the 
record is made, it should be returned as a private pa- 
per to its owner.*° The rights of the devisees and 
legatees are not impaired by the fact that the court 
fails to retain possession of the will.7! 


[§ 1091] (4) Presumptions as to Validity of Pro- 
bate.’ When the fact of probate is shown, pre- 
sumptions in favor of its validity will be made, such 
as presumptions that it was granted on sufficient no- 
tice and proof by a court which properly assumed 
jurisdiction,*® and that the proceedings were reg- 
ularly taken.“* So, although the contrary has been 
held,’® the placing of a will on record will be pre- 
sumed to have been done only after probate has been 
granted,’® and, while ordinarily no presumption of 
probate will arise, where there is no record show- 
ing admission to probate,*” even after the lapse of 


Aina ee v. Fisher, 46 N.C. 
iE 


Constitutionality of ceerutee af-|and before probate see supra § 591. Dine Sen Cee Estate, 22 Pa. 
fecting vested rights generally see GER anialioin aerlod=ce encoun and ist. 508. 
Constitutional Law §§ 485-592. (Md.) 477; Kirk y. State, 21 Miss.| Tex—Bubanks v. Jackson, (Civ. 
57. Construction of: 406; In re Greer, 45 T.L.R. 362. App.) 280 S.W. 243; Buckley v. Herd- 


er, (Civ.App.) 133 S.W. 703. 


Decree denying probate see infra § 
1106. 


Decree irk equity generally see Equity 
§§ 862-864. 

Judgment generally see Judgments § 
794-804. : 


Wills see infra XII in 69 C.J. 


Judgment or decree of probate gen- 
erally see supra §§ 952-959. 


58. City Nat. Bank v. Slocum, 272 
Betis teert deni425S.Ct. 49). 257 U.S: 
637, 66 L.Ed. 409]. And see cases in- 
fra this note. 


[a] Probate order construed: (1) 
To admit to probate writing on both 
sides of paper presented as will. In 
re Moeller’s Estate, 251 P. 311, 199 
Cal. 705. (2) To hold that reference 
in detached codicil probated with will 
was to that will. Slaughter’s Adm’r 
v. Wyman, 14 S.W.(2d) 777, 228 Ky. 
226. 


[b] Erasures and interlineations. 
—(1i) A judgment admitting a will to 
probate “irrespective of all erasures 
and interlineations therein contained” 
means that the will as originally 
written is admitted to probate (Drew 
Vv. Platt, (App.) 52 S.W.(2d) 1041 
[transf 44 S.W.(2d) 628, 329 Mo. 
442]), (2) and an order that a will, 
being proved by a subscribing wit- 
ness, except that certain lines were 
erased since the signing and acknowl- 
edgment of the paper by testator, be 
recorded does not exclude such erased 
lines from probate (Harris v. Wyatt, 
74 S.B. 189, 113 Va. 254). 


59. City Nat. Bank v. Slocum, 272 
FW, 11 [cert den 42 S.Ct. 49, 257 U.S. 
637, 66 L.Ed. 409]. 


60. City Nat. 
supra. 


61. In re Parham’s Will, 100 S.E. 
260, 178 N.C. 106. 


62. .In re Parham’s Will, supra. 


63. In re Moeller’s Estate, 251 P. 
311, 199 Cal. 705. 


[68 C. J.—67] 


Bank v. Slocum, 


67. Manning v. Anderson Gal- 
leries, 222 N.Y.S. 572, 130 Misc. 131. 


68. Manning v. Anderson Gal- 
leries, supra. 


69. Manning v. Anderson Galleries, 
supra. 


Effect of record generally see infra 
S. 1209; 


70. Manning v. Anderson. Gal- 
leries, 222 N.Y.S. 572, 130 Misc. 131. 


71. McNeely v. Pearson, (Tenn. 
Ch.A.) 42 S.W. 165; Hymer v. Holy- 
field, (Tex.Civ.App.) 87 S.W. 722. 


[a] Reason for rule.—The statute, 
requiring an original will, after pro- 
bate, to be filed and to remain in the 
office of the county clerk, is for the 
benefit of the heirs and devisees. 
Hymer v. Holyfield, (Tex.Civ.App.) 
87 SLW. 722. 


72. Presumption on collateral at- 
tack see infra § 1095. 


73.  U.S.— Stead v. Curtis, 205 F. 
439, 123 C.C.A. 507 [aff 191 F. 529, 112 
C.C.A. 463]; Newman v. Virginia, etc., 
oho etca=CO,n 80) Hy 6228, 25 eC CrAG 
382. ; 


Cal.—In re Dombrowski’s Estate, 
125 EB. 233; 16s Cal. 290: 


“ aie v. Groff, 42 App.D.C. 
98. 


Ky.—Goss’ Ex’r v. Kentucky Re- 
fining Co., 125 S.W. 1061, 1387 Ky. 398. 


La.—Dangerfield’s Ex’x v. Thrus- 
ton’s Heirs, 8 Mart.N.S. 232. 


Mass.—Marcy v. Marcy, 6 Mete. 
360; Brown v. Wood, 17 Mass. 68. 


Neb.—Beer v. Plant, 96 N.W. 348, 
1 Neb. (Unoff.) 372. 


N.H.—Knight v. Hollings, 63 A. 38, 
73 N.H. 495, 12 Prob.Rep.Ann. 207. 


N.J.—In re Acker’s Will, 62 A. 556, 
70 N.J.Eq. 669. 


N.Y.—Bailey v. Stewart, 
Surr. 212 [aff 14 Hun 3]. 


Zekveds, 


[a] Sufficiency of proof.—A pro- 
bate is not merely dependent on the 
proof taken but is a decision of the 
court on the sufficiency of the proof. 
Bailey v. Stewart, 2 Redf.Surr. (N.Y.) 
212 [aff 14 Hun 3]. 


[b] Evidence held insufficient to 
overcome the presumption in favor of 
a recital in the decree that due notice 
of the hearing was given. Stead v. 
Curtis, 205 E. 439; 123) C:C2A2 50%) Pate 
LOT BS 52.95) U2 ‘©: CoA A463 


74. Fouke v. Fouke, 167 N.E. 698, 
32 Ohio App. 226; Counts v. Wilson, 
23 S.H. 942, 45 °S.C. 571. 


[a] Thus (1) where the ordinary 
allows the executors to make returns 
and do various other acts which are 
not authorized until after probate of 
the will, it will be presumed that the 
ordinary first received proof of the 
will. Counts v. Wilson, 23 S.B. 942, 45 
S.C. 571. (2) So it will be presumed 
that a guardian ad litem for an in- 
terested minor was appointed if 
necessary. Fouke v. Fouke, 167 N.E. 
698, 32 Ohio App. 226. 


aks Fotheree v. Lawrence, 30 Miss. 
416. 


76. Ill.—Bartlow v. Chicago, ete., 
Re Coy OOnIN Ee (2152 43a oae 


Kan.—Gemmell v. Wilson, 20 P. 458, 
40 Kan. 764. 


Mo.—Hartwell v. Parks, 144 S.W. 
793,+240 Mo. 537; Rothwell v. Craig, 
49 S.W. 1116, 147 Mo. 616; Rothwell 


v. Jamison, 49 S.W. 503, 147 Mo. 601. 


N.C.—Poplin v. Hatley, 86 S.E. 1028, 
WO NECA LCS: 


Ohio.—Barr v. Closterman, 2 Ohio 
Cir.Ct. 387, 1 Ohio Cir.Dec. 546, 27 
Cine.L.Bul. 392 [aff In re Barr’s Will, 
Ohio Prob. 82, 9 Ohio Dec. (Reprint) 
615, 15 Cine.L.Bul. 319]. 


77. Rogers v. Rogers, 3 S.E. 451; 
78 Ga. 688. 
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time,*?® the presumption in such case being that no 
presumption of probate 
may arise under some eireumstanees,®® as where the 
records have been lost or destroyed,*! or where pos- 
session has been held under it and acts of ownership 
exercised for a long period of time.$? Where there 
is a general probate of a will prima facie insufficient 
to devise lands, and the record does not recite that 
passing both real and personal 
property, it will not be presumed that it was pro- 


9 


will had been probated,‘ 


the will was proved as 
bated as a will of real property.®? 


[§ 1092] (5) Conclusiveness of 
(a) In General. 


78. 
416. 


79. 


Fotheree v. Lawrence, 30 Miss. 


Chase v. Ross, 36 Wis. 267. 
80. See cases infra notes 81, 82. 
81. Panaud v. Jones, 1 Cal. 488. 


Probate or establishment of lost or 
eee daa wills see supra §§ 651- 
65 


oS Smyth vy. New Orleans Canal, 
etenGo., 93 Rs S99, 35 ‘CrCuA. 646. 


83. Morgan v. Bass, 25 N.C. 243. 

84. Conclusiveness of decrees of 
probate courts generally see Judg- 
ments § 1286. 

85. See supra § 598. 

86. Dickinson v. Hayes, 31 Conn. 


417; Judson v. Lake, 3 Day (Conn.) 
318; Jourden v. Meier, 31 Mo. 40. 

87. U.S.—Gaines v. Hennen, 24 
How. 553, 16 L.Ed. 770. 


Cal.—Jacobsmeyer Ned Superior 
Court in and for San Diego County, 
€App.) 22 P.@da) 253 


Ill—Buerger v. Buerger, 148 N.E. 


274, 317 Ill. 401; Pratt v. Hawley, 130 
N.E. 798, 297 Ill. 244; Dowling v. 
Gilliland, 113 N.E. 987, 275 Ill. 76; 


Critz’s Heirs, 106 Dll. 167. 


Iowa.—Kelly v. Kelly, 1388 N.W. 851, 
158 Iowa 56; Leighton v. Orr, 44 Iowa 
679. 


Ky.—Rogers v. Thomas, 1 B.Mon. 
390. 


N.Y.—In re Gouraud, 95 N.Y. 256; 
In re Coffin’s Will, 143 N.Y.S. 346, 81 
Mise. 391, 10 Mills Surr. 452; In re 
Sands’ Estate, 116 N.Y.S. 426, 62 Misc. 
146, 7 Mills Surr. 64; Collier v. Id- 
ley’s Ex’rs, 1 Bradf.Surr. 94. 


Va.—Dickens y. Bonnewell, 168 S.E. 
610. 


Can.—Dugas v. Amiot, 
Dom.L.R. 459. 


[a] Provisional character of pro- 
bate decree.—Under a statute enti- 
tling a contestant, where the surro- 
gate’s decision is in favor of the will, 
to submit anew to a jury the whole 
question of “will or no will,” the sur- 
rogate’s determination is practically 
empty and merely provisional. In re 
Coffin’s Will, 143 N.Y.S. 346, 81 Misc. 
391, 10 Mills Surr. 452. 


Actions to contest probated will 
generally see Supra §§ 667-681. 


Appeal from order probating will 
see supra §§ 991-1046. 


88. See supra § 667. 


89. Berg v. Merchant, 15 F.(2d) 
990 [reh den 16 F.(2d) 1013, and cert 
a + SiGte o76; 204) OLS. T8s,, Ub tod. 
1317]. 


[1930] 2 


As a proceeding to probate a will 
is a judicial one,®> a judgment or decree admitting a 
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will to probate stands on the same footing as a judg- 
ment of any other court of competent jurisdiction ;8° 
and, while it is not conclusive in the sense that a 
person having the requisite interest may not attack 
it by a direet proceeding within the period of time 
allowed by statute,87 without a ‘statute conferring 
the right to contest,’* the order admitting the will to 
probate would be final on all parties.*® 
the lapse of the time allowed to have it set aside or 
annulled, or within that period and before action 


So, after 


is taken, it stands as an adjudication that the instru- 
ment probated is the last will and testament of de- 


Proceedings$4— 


$0. U.S.—Bent v. Thompson, 11 8S. 
Ct. 238, 188 U.S. 114, 34 L.Ed. 902 [aff 
23 P. 234, 5 N.M. 408]; Fouvergne v. 
New Orleans, 18 How. 470, 15 L.Hd. 
399; UU. Sov. Mallery, 48 BV (2d). 6; 
Thomas Kay Woolen Mill Co. v. 
Sprague, 259 F. 338; Palmer v. Brad- 
ley; 142) BW 193) Path Lb4 West h83 CC, 
A. 281 (eert den 28 S.Ct. 759, 209 U.S. 
548, 52 L.Ed. 921)]; Gray v. Coffman, 
10 FCas: No: 597144 3 Dill e393. 


Ala.—Cone y. Barganier, 118 So. 
342, 218 Ala. 292; Frederick v. Wil- 
bourne, 73 So. 442, 198 Ala. 137; Kap- 
lan v. Coleman, 60 So. 885, 180 Ala. 
267; Hardy v. Hardy’s Heirs, 26 Ala. 
524; Harrison v. Harrison, 9 Ala. 
470. 

Cal.—In re Parsons’ Estate, 237 P. 
744, 196 Cal. 294; In re Cunningham’s 
Estate, Myr.Prob. 214; Abels v. Frey, 
14 P.(2d) 594, 126 Cal.App. 48; San 
Diego Trust & Savings Bank v. Heus- 
tis, 10 P.{2d) 158, 121 Cal.App. 675. 


Colo.—In re Hayes’ Hstate, 135 P. 
449, 55 Colo. 340, Ann.Cas.1914C 531. 


Conn.—Delehanty v. Pitkin, 56 A. 
881, 76 Conn. 412 [error dism 26 S.Ct. 
748, 199 U.S. 602, 50 L.Ed. 328]. 


Ga.—Morris v. Morris, 92 S.E. 44, 
146 Ga. 746. 
pf temel v. Bell, (App.) 180 N.E. 


Iowa.—Ross v. 
455, 193 Iowa 47. 


Kan.—Rishel v. McPherson County, 
253 P. 586, 122 Kan. 741 [reh den 255 
P. 979, 123 Kan. 414, and former op 
adhered to 257 P. 939, 124 Kan. 31]; 
Coleman vy. Lindley, 224 P. 912, 115 
Kan. 802. 


Ky.—Taylor v. Lyon, 60 S.W.(2d) 
964, 249 Ky. 398; Slaughter’s Adm’r 
v. Wyman, 14 S.W.(2d) 777, 228 Ky. 
226; Central Trust Co. of Owensboro 
v. Bennett, 270 S.W. 821, 208 Ky.. 281; 
Couchman vy. Couchman, 47 S.W. 858, 
104 Ky. 680, 20 Ky.L. 871, 44 L.R.A. 
136; Abbott v. Traylor, 11 Bush 335; 
Moore v. Tanner’s Adm’r, 5 T.B.Mon. 
42, 27 Am.D. 35; In re Wells’ Will, 5 
Litt. 273; P’Simer v. Steele, 106 S.w. 
861,082 Keyils 687. 


Me.—In re Thompson, 102 A. 3803, 
116 Me. 473. 


Md.—Shultz v. Houck, 29 Md. 24. 


Mass.—Hogarth-Swann  y. d, 
174 N.H. 314, 274 Mass. 125; Sibley 
Maxwell, 89 N.E. 232, 203 Mass. 

Dublin vy. Chadbourn, 16 Mass. 


Lawrence, 186 N.W. 


4 
433 

dich ston v. Williams, 2 N.W. 
814, 41 Mich. 552. 


Minn.—In re Ford’s Estate, 175 N. 
W. 9138, 144 Minn. 454. 


ceased, and it is conclusive of all matters properly be- 
fore the court for determination.®° 
siveness attaches, even though the judgment or de- 


This conelu- 


Miss.—Schlottman vy. Hoffman, 18 
So. 893, 78 Miss. 188, 55 Am.S.R. 527; 
Scott v. Calvit, 4 Miss. 148; Herring- 
ton’s Ex’r y. Herrington, 1 Miss. 322. 


Mo.—Byrne v. Byrne, 233 S.W. 461, 
289 Mo. 109; State ex rel. Damon y. 
McQuillin, 152 S.W. 341, 246 Mo. 674, 
Ann.Cas.1914B 526; Stowe v. Stowe, 
41 S.W. 951, 140 Mo. 594; Drew. vy. 
Platt, (App.) 52 S.W.(2d) 1041 
[transf 44 S.W.(2d) 6238, 329 Mo. 442]. 


Neb.—Byron Reed Co. v. Klabunde, 
108 N.W. 133, 76 Neb. 801; Andersen 
v. Andersen, 96 N.W. 276, 69 Neb. 565. 


N.J.—In re Straub’s Will, 24 A. 569, 
49 N.J.Hq. 264. 


N.Y.—Post v. Mason, 91 N.Y. 539, 
43 Am.R. 689, 16 N.Y.Wkly.Dig. 439 
[aff 26 Hun 187, 14 N.Y.Wkly.Dig. 


7]; Wetmore vy. Parker, 52 N.Y. 450 
{aff 7 Lans. 121]; Appell v. Appell, 
164. N.Y.S: 246, 177 App. Dive 5ier 


Wadsworth vy. Hinchcliff, 148 N.Y.S. 
798, 163 App.Div. 266, 13 Mills Surr. 
199 Laff 113 N.E. 488, 218 UONjYe Sous 
In re Haton’s Hstate, 144 N.Y.S. 257, 
159 App.Div. 928; In re Haton’s Hs- 
tate, 144 N.Y.S. 254, 159 App.Div. 7; 
In re Work’s Estate, 137 N.Y.S. 97, 76 
Mise. 403, 3 N.Y.Civ.Proc.N-S. 381,99 
Mills Surr. 258 [aff 1386 NYS. 228) 
151 App.Div. 707]. 


N.C.—Crowell v. Bradsher, 166 S.E. 
331, 203 N.C. 492. 


Okl.— Bell v. Davis, 142 P. 1011, 43 
Okl. 221, Ann,Cas, 1917C 1075. 


Pa.—In re Hickman’s Estate, 162 
A: 168, 308 Pa. 230; In re Sebiles 
Estate, 150 A. 101, 300 Pa. 45; Brack- 
en ve, Davis 22 A. 20, 138 Pa. 104; 
Wall v. Wall, 123 Pa. 545, 10 Am.S.R. 


549; In re Boland’s Estate, 99 2bar 
Super. 321; Terry’s Estate, 7 Pa.Dist. 
ee 350; Jordan’s Estate, 13 Pa.Co. 


Philippine.—Austria v. 
21 Philippine 180.. 


S.C.—Ward v. Glenn, 48 S.C.L. 127. 


S.D.—State v. Nieuwenhuis, 178 N. 
W. 976, 43 S.D. 198. 


Tenn.—Hodges v. 
Yerg. 186. 


Wash.—McMahan v. Regalia, 278 P. 
673, 152 Wash. 548; In re Hoscheid’s 
Hstate, gS) Sapa Ls 78 Wash. 309; Hor- 
ton v. Barto, 107 P. 191, 57 Wash. 477, 
135 Am.S.R. 999. 


W.Va.—Simmons y. Simmons, 100 
S.E. 743, 85 W.Va. 25. 


Eng.—Allen vy. Dundas, 3 T.R. 125, 
100 Reprint 490. 


[a] Wills under Indian laws.— 
The will of a Wyandotte Indian, made 
and probated in 1853 according to the 
laws, customs, and usages of the 
tribe, is valid and binding. Gray v. 


Ventenilla, 


Bauchman, 8 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cree is general in its terms,®! or though the record 
is in some respects incomplete;®? but it does not 
attach to a certificate of probate granted by the clerk 
of court and not afterward confirmed by the court.®? 
Where the correct name of decedent was not stated 
in the probate proceedings, statutes making the pro- 
bate conclusive are not applicable.®4 


Will affecting realty or personalty, While it is 
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devises real property,°” except where the real prop- 
erty is situated in another jurisdiction,®® and except 
in some jurisdictions where the statutes are constru- 
ed so as to give effect to the probate of a will of 
personalty, but either no effect to the probate of a 
will of realty®® or the effect of making it prima 
facie evidence of validity. 


Probate in common and solemn form. In jurisdic- 


said that, on account of the English ecclesiastical 
courts haying no power to probate a will of real 
estate, a probate of such a will by such a court con- 
eluded nothing,®® and that at common law the pro- 
bate of a will was conclusive as to the personal prop- 
erty, but was no evidence as to the execution or va- 
hdity of the will, so far as it affected real property,®® 
in the United States the rule giving conclusive effect 
to a probate apples not only where the will probat- 
ed bequeaths personal property, but also where it 


Coffman, 10 F.Cas.No. 5,714, 3 Dill. 
393. 

Submission of subsequent will for 
probate see infra § 1093. 


91. Loring v. Arnold, 8 A. 335, 15 
R.1i. 428. 


92. Betty v. Petrie, 128 S.W. 320, 
138 Ky. 426. 


93. Creasy v. Alverson, 43 Mo. 13. 


94. In re Taylor’s Estate, 158 A. 
enoo0b Pa. 7. 


95. Tompkins v. Tompkins, 24 F. 
Cas.No. 14,091, 1 Story 547; Dibble 
v. Winter, 93 N.E. 145, 247 Ill. 243. 


96. Newman v. Waterman, 23 N.W. 
696, 63 Wis. 612. 


97. U.S.—Tompkins v. Tompkins, 
24 F.Cas.No. 14,091, 1 Story 547. 


Conn.—Judson v. Lake, 3 Day 318. 


Ky.—Davies v. Leete, 64 S.W. 441, 
POMS obo, oe aT yds. $995 In re 
Wells’ Will, 5 Litt. 278. 


Mass.—Dublin v. Chadbourn, 16 


Mass. 433. 
Miss.—Scott vy. Calvit, 4 Miss. 148. 


N.H.—Barstow v. Sprague, 40 N.H. 
27. 


Tenn.—Wright v. Smithson, 7 Lea 
12; Bx p. Williams, 1 Lea 529. But 
see Grier v. Canada, 107 S.W. 970, 119 
Tenn. 17 (holding insufficient probate 
not effective as to realty). 


Va.—Norvell v. Lessueur, 33 Gratt. 
Ci Via ceo arker's Eixirs vv. 


‘Brown’s Ex’rs, 6 Gratt. (47 Va.) 554; 


Vaughan v. Doe, 1 Leigh (28 Va.) 


287. 


Wis.—Newman v. Waterman, 23 N. 
W. 696, 63 Wis. 612. 


[a] In New York (1) under the 
amendatory act of 1910, unless a stat- 
utory action is brought to, contest it 
(see supra §§ 667-681), the decree of 
the surrogate admitting a will to pro- 
bate is conclusive whether the will 
relates to real or personal property. 
Wadsworth v. Hinchcliff, 148 N.Y.S. 
798, 163 App.Div. 266, 13 Mills Surr. 
199 [aff 113 N.E. 488, 218 N.Y. 589]. 
(2) Until the amendment, however, 
a decree admitting to probate a will 
of real property had no conclusive 
effect but established presumptively 
only the matters determined by the 
surrogate (Wadsworth v. Hinchcliff, 
113 N.E. 488, 218 N.Y. 589; Corley v. 
McElmeel, 43 N.E. 628, 149 N.Y. 228; 
Hoyt v. Hoyt, 20 N.E. 402, 112 N.Y. 
493; In re Gouraud, 95 N.Y. 256; In 
re Kellum’s Will, 50 N.Y. 298; Wer- 
ner v. Wheeler, 127 N.Y.S. 158, 142 


conclusive,® 


App.Div. 358; Bowen v. Sweeney, 35 
N.Y.S. 400, 89 Hun BOO. 20) IN YeOun. 
Proc. 128 Laff 49 N.E. 1094, sae IN Yas 
780]; Dater v. Willson, 36 Hun 546; 
Naylor v. Brown, 66 N.Y.S. 729, 32 
Misc. 298; Bailey v. Stewart, 2 Redf. 
Surr. 212 [aff 14 Hun 3]), (3) and the 
presumptive value of a surrogate’s 
decree of probate, so far as it related 
to real estate, was rebutted by the 
record of his failure to require Sworn 
evidence of the execution of the will, 
as required by statute (Carthage De- 
velopment Co. v. Cushman, 166 N.Y. 
S. 483, 101 Mise. 57). (4) As to per- 
sonalty, however, where a person in- 
terested was not under disability, an 
unmodified or unrevoked surrogate’s 
decree admitting a will to probate 
concluded all mankind after the lapse 
of one year. Hoyt v. Hoyt, 20 N.E. 
402, 112 N.Y. 493. And see cases 
supra this note (2). 


[b] In Pennsylvania (1) the rule 
of the text prevails. Opp v. Chess, 
54 A. 354, 204 Pa. 401; Broe v. Boyle, 
108 Pa. 76; Folmar’s Appeal, 68 Pa. 
482; Kenyon v. Stewart, 44 Pa. 179; 
Barker v. McFerran, 26 Pa. 211. (2) 
The rule was otherwise in this juris- 
diction under early statutes and the 
common-law rule, and it was held 
that while a will devising real estate, 
and which had been probated, was 
prima facie evidence of its validity, 
it was not conclusive as to realty. 
Rowland v. Evans, 6 Pa. 435; Asay v. 
Hoover, 5 Pa. 21, 45 Am.D. 718; Smith 
v. Bonsall, 5 Rawle 80; Fenn v. Read, 
1 Yeates 87. 


$8. See infra § 1093. 
99. Thomas v. Ayres, 13 N.J.Law 
153; Wilkinson’s Ex’rs v. Camden M. 


E. Church, 38 N.J.Eq. 514; 
Peeples, 30 S.C.Eq. 46. 


[a] In District of Columbia (1) 
probate of a will of realty is not con- 
clusive (Webb v. Janney, 9 App.D.C. 
41; Barbour v. Moore, 4 App.D.C. 
535), (2) it not constituting even 
prima facie evidence of the due ex- 
ecution of the will as regards the 
title to real estate (Campbell v. Por- 
ter, 16 S.Ct. 871, 162 U.S. 478, 40 L.Ed. 
1044; Webb v. Janney, supra). (3) 
Its prima facie effect has, however, 
been asserted in this jurisdiction. 
Barbour v. Moore, supra. 


{b] In South Dakota the validity 
of a foreign will disposing of realty 
and personalty in the state, and ad- 
mitted to probate in the state, is not, 
so far as it disposes of real estate, ad- 
judicated by the admission to pro- 
bate and may be raised on final dis- 
tribution. Cornell v. Burr, 141 N.W. 
1081, 32 S.D. 1, Ann.Cas.1916A 362. 


Tyegart v. 


tions where the modes of proving a will in common 
and solemn form obtain,? probate in solemn form is 
unless the invalidity thereof appears on 
the face of the record;* and a judgment of probate 
in common form, being a final judgment until vacat- 
ed or set aside in some authorized manner,° is also 
conclusive after the lapse of the period allowed by 
common law or statute for its annulment, and with- 
in that period until it is set aside, or probate in sol- 
emn form had.® 


As against caveators, however, 


1. Thomas v. Williamson, 40 So. 
831, 51 Fla. 332; Belton v. Summer, 
12 So, 301; 31 Bla, 13951241) ln RAT 463 
Warford v. Colvin, 14 Md. 532; Mas- 
sey v. Massey’s Lessee, 4 Harr.&J. 
(Md.) 141; Townshend v. Duncan, 2 
Bland (Md.) 45. 


2. See supra §§ 624, 625. 


3. Gordon v. Spellman, 89 S.E. 749, 
145 Ga. 682, Ann.Cas.1918A 852; Sut- 
ton v. Hancock, 45 S.E. 504, 118 Ga. 
436; Hightower v. Williams, 30 S.E. 
862, 104 Ga. 608; State v. Lancaster, 
105 S.W. 858, 119 Tenn. 638, 14 L.R.A. 
N.S. 991, 14 Ann.Cas. 953; Reaves v. 
Hager, 50-S.W. 760, 101 Tenn. 712; 
Horton v. Barto, 107 P. 191, 57 Wash. 
477, 185 Am.S.R. 999. 


[a] Thus the question of the in- 
validity of a probate in solemn form 
can only be raised by a bill to set 
aside the judgment for fraud in its 
procurement. State v. Lancaster, 105 
S.W. 858, 119 Tenn. 688, 14 L.R.A.N.S. 
991, 14 Ann.Cas. 953. 


4 Bullard v. Wynn, 
134 Ga. 636. 


[a] Minor heirs. — A judgment 
probating a will in solemn form is 
not conclusive on minor heirs not 
served and made parties as required 
by law, such defect appearing on rec- 
ord. Bullard v. Wynn, 68 S.B. 4389, 
1384 Ga. 636. 


5. Dunn v. Bradley, 299 S.W. 370, 
175 Ark. 182. 


6 Ark.—Pope v. Wilson, 194 S.W. 
706, 128 Ark. 640. 


N.C.—Moore v. Moore, 152 S.E. 391, 
198 N.C. 510; In re Cooper’s Will, 145 
S.E. 782, 196 N.C. 418; Mills v. Mills, 
143 S.H: 130, 195 N.C. 5953 Holt ve 
Ziglar, 79 S.E. 805, 163 N.C. 390; In re 
ier Veaae lie Will, 59 S.E. 687, 146 N. 

oO 


Or.—Mansfield v. Hill, 107 P. 471, 
108 P. 1007, 56 Or. 400. 


Tenn.—State y. Lancaster, 105 S.W. 
858, 119 Tenn. 638, 14 L.R.A.N.S. 991, 
14 Ann.Cas. 953. 'But see Weather- 
head v. Sewell, 9 Humphr. 272 (hold- 
ing attested copy of will for real es- 
tate probated in common prima facie, 
but not conclusive, proof). 


Wash.—Horton v. Barto, 107 P..191, 
57 Wash. 477, 185 Am.S.R. 999. 


[a] In Georgia (1) by virtue of 
the express provisions of the code, 
probate in common form is not con- 
clusive until after the lapse of sever 
years without probate in solemn form 
being required (Hooks v. Brown, .53 
S.E. 583, 125 Ga. 122), (2) at which 
time it becomes conclusive (Sutton 


68 S.E. 439, ' 


1230 [68 C.J.] 


properly seeking probate in solemn form, the pro- 
ceedings in common form are not binding.’ 


Ex parte proceedings. 


held to be only prima facie valid.® 


Ancillary probate or record of a foreign will, so 
far as regards property within the jurisdiction,® is 
as conclusive of the facts entitling it to ancillary 
probate as if the probate were of a domestic will.'° 


{§ 1093] (b) Particular Matters Concluded. Un- 
der the rule making the probate o% an instrument 


v. Hancock, 45 S.B. 504, 118 Ga. 436; 
Anderson v. Green, 46 Ga. 361). (3) 
The exception in Civ. Code (1910) § 
8857, declaring probate in common 
form conciusive after seven years on 
all except minor heirs, does not ex- 
tend to other parties (Skinner v. Phil- 
lips) 83 Ski. 129), 142 -Ga. 405), (4) 
and, accordingly, does not include 
the son of the only heir at law of the 
testatrix at her death (Skinner v. 
Phillips, supra). 


fb] In Mississippi (1) probate in 
common form was at one time regard- 
ed as a mere preliminary step which 
was not conclusive (Cowden vy. 
Dobyns, 13 Miss. 82) (2) and could 
not be pleaded as res judicata (Mar- 
tin v. Perkins, 56 Miss. 204). (38) By 
Code (1880) § 1969, it was made 
prima facie evidence of the validity 
of the will, but this statute did not 
apply to probates already had. Tuck- 
er v. Whitehead, 59 Miss. 594. 


7. Wells v. Odum, 170 S.E._ 145, 
205 N.C. 110; In re Chisman’s Will, 


95 S.E. 769, 175 N.C. 420. 


8. Burns v. Travis, 18 N.E. 45, 117 
Ind. 44; Shimshak v. Cox, 116 So. 714, 
166 La. 102; Succession of Swanson, 
Dea soe Leo0. 13d iaa, 53° /Enomas: vi. 
Blair, 35 So. 811, 111 La. 678 [error 
dism 25 S:'Ct! 797, 196, U.S. 637, 49 Th. 


Ed. 630]; Succession of Justus, 12 
So. 130, 45 La.Ann. 190; Leonard v. 
Corrie, 10 La.Ann. 78; Aubert v. 
Aubert, 6 La.Ann. 104; Duplessis’ 
Succession, 10 Rob. (La.) 1938; Rachal 
v. Rachal, 1 Rob. (La.) 115; O’Dono- 


gan v. Knox, 11 La. 384; Bouthemy v. 
Dreux, 10 Mart. (La.) 1. 


9. In re Clark’s Estate, 82 P. 760, 
WASiCaleL08, Lis Am:>S. Re 197, RSA. 
N.S. 996, 7 Ann.Cas. 306 . 

Placing foreign probated will on 
record as affecting titie to land see 
infra § 1100. 


10.. U.S.—Copley v. Ball, 176 F. 
682, 100 (CCA. 234. 
Ala.—Goodman v. Winter, 64 Ala 


410, 38 Am.R. 13. 


Cal.—In re Sankey’s Estate, 249 P, 
517, 199 Cal. 391. 


Conn.—In re Murdoch’s Appeal, 72 
A. 290, 81 Conn. 681, 129 Am.S.R. 231. 


Mass.—Dublin v. Chadbourn, 16 
Mass. 433. 


Mo.—Applegate v. Smith, 31 Mo. 
6. 


Mont.—State v. Chouteau County 
Twelfth Judicial Dist. Ct., 85 P. 866, 
34 Mont. 96, 115 Am.S.R. 510, 6 L.R.A. 
N.S. 617, 9 Ann.Cas. 418. 


Pa.—Opp v. Chess, 54 A. 354, 204 
Pa. 401. 


[a] In Kentucky (1) under the 
statute providing that no will shall 
be received in evidence until it has 
been admitted to record by the coun- 
ty court, and that its probate before 
such court shall be conelusive, an or- 
der of such county court, reciting that 


A decree of probate made 
in ex parte proceedings is, in some jurisdictions, 


WILLS 


ae 


[§§ 1092-1093. 


conclusive after the lapse of the time allowed to have 
it set aside or annulled, or within that period and 


before action is taken,1+ the probate is conclusive 


of the fact that decedent left a will,t? that it was 
duly executed by the person whose will it purports 


to be,1® and, although there seems to be authority to 


a foreign will and certificate of pro- 
bate were presented and evidence 
heard, and adjudging that such copy 
be admitted to record as a last will, is 
conclusive as to the validity and com- 
petency as evidence of such foreign 
will, Whalen v. Nisbet, 26 S.W. 188, 
95 Ky. 464, 16 Ky.L. 52. (2) Where 
the order admitting a will to ancil- 
lary probate specifically states wheth- 
er it is admitted as a will of realty 
or personalty, or both, it will be 
deemed conclusive as to this fact, but 
where the order is silent on this 
point, it will be conclusive only as to 
matters entitling the will to probate 
as a will of personalty, unless the 
evidence shows that it was also en- 
titled to probate as a will of realty. 
Dupoyster v. Gagoni, 1 S.W. 652, 84 
Ky. 403, 8 Ky.L. 392; Williams v. 
Jones, 14 Bush 418. 


Operation and effect of foreign pro- 
bate see infra §§ 1099-1102. 


Questions open for determination 
when will is offered for ancillary pro- 
bate see supra § 664. 


11. See supra § 1092. 

12. U.S. v. Mallery, 48 F.(2d) 6. 

13. In re Ford’s Estate, 175 N.W. 
918, 144 Minn. 454; Greenwood v. 
Murray, 2:.N.W. 945, 26 Minn. 259; 
Austria v. Ventenilla, 21 Philippine 
180. 

14. Hammett v. Farrar, (Tex. 
Commn.App.) 29 S.W.(2d) 949 [aff 


(Civ.App.) 8 S.W.(2d) 236]. 


[a] Rule applied as to probated 
trust deed where, however, the court 
in the order admitting it to probate 
provided that nothing in the order 
should be construed as a decision 
that such deed of trust did not take 
effect in the lifetime of the grantor 
immediately on its execution. Ham- 
mett v. Farrar, (Tex.Commn.App.) 29 
S.W.(2d) 949 faff (Civ.App.) 8 S.W. 
(2d) 236]. 


15. Matthews v. McDade, 
377; Pupuka v. Maiwela, 6 Hawaii 
367; Bradley v. Bradley, 87 A. 390, 
393, 119 Md. 645 [quot Cyc]. 


16. Sowell v. Sowell’s Adm’r, 41 
Ala. 359; In re Twombley’s Estate, 52 
Bec 120 Cal. 350, 3 Prob.Rep.Ann. 

168 


72 Ala. 


17. Davis v. Blevins, 31 S.E. 826, 
1233: NiG@s 137.9% 


18. In re Holloway’s Estate, 
re 0 Lehto bet lena led: 
DOPE 832,0 Lol Oa cGan elatmeAToaSe re 
117; Bigler v. Bigler, 260 P. 1081, 
82 Colo. 463; Barry v. Walker, 137 So. 
711, 103 Fla. 533; Glover v. Baker, 
SO WAT LO) 6590 Om Ned oles 


19. Noell v. Wells, 1 Lev. 235, 83 
Reprint 385; Rex v. Rhodes, Str. 703, 
93 Reprint 795; Rex v. Vincent, Str. 
481, 93 Reprint 648. See Preston v. 
Peck, 180 N.E. 671, 279 Mass. 16 (de- 
cree imports finding that will was 
duly executed, and that signature was 
not forged). h 


235 
Tracy v. Muir, 


the contrary,'+ that the instrument probated is tes- 
tamentary in character.'® 
proper notice was given to interested parties,’® that 
the will was produced and proved according to law,1!7 
that it is genuine’® and not a forgery,'® that there 
was no fraud or undue influence exerted on the tes- 
tator,*° and that the will was sufficiently executed? 


So it is conclusive that 


[a] Rule applied on indictment 
for forging a will. Rex v. Vincent, 
Str. 481, 93 Reprint 648. See Thomp- 
son v. Freeman, (Fla.) 149 So. 740, 
742 (where the court said: “So strong 
was the presumption in favor of the 
genuineness of a will once duly proy- 
en and admitted to probate that the 
courts of the common law formerly 
went so far as to hold that the for- 
gery of such a probated will could 
not be made the ground of an in- 
dictment for forgery until the pro- 
bate had been revoked, although this 
rule is now practically obsolete’). 
Contra Rex y. Buttery, R.&R. 342, 168 
Reprint 836. 


20. Ga.—Gordon v. Spellman, 89 S. 
ae 749, 145 Ga. 682, Ann.Cas.1918A 


Ill.— Bowen v. Allen, 113 Ill. 53, 55 
Am.R. 398. 


IxXan.—Rishel v. McPherson County, 
253 P. 586, 122 Kan. 741 [reh den 255 
P. 979, 123 Kan. 414, and former op 
adhered to 25%) PB. 939, 124 Kanwounte 


Ky.—Miller vy. Keown, 195 S.W. 430, 
BUA EGie alle. 

N.H.—Langley v. Langley, 153 A. 
9, 84 N.H. 515; Glover v. Baker, 83 
AL SEG. GEN de 808. 


Wash.—In re Godfrey’s Estate, 2 
P.(2d) 894, 164 Wash. 269 [appeal 
dism and cert den 52 S.Ct. 504, 286 
WES. no20h 6 Ene bogie 


se oes ae v. Meadows, 33 Wis. 

[a] Conspiracy unduly to influ- 
ence.— “The issue thus adjudicated 
is not removed*from operation of res 
judicata rule by allegations that sev- 
eral conspired to unduly influence tes- 


tator.” Langley vy. Langley, 153 A. 
9, 84 N.H. 515. 
[b] In New York, under 2 Rev. 


St. tit 1 part 2 ¢ 6 art) 2°58) 29 peor 
as to matters of undue influence, pro- 
bate of a will relating to personal 
property only is conclusive. Post 
v. Mason, 91 N.Y. 539, 48 Am.R. 689. 


{c] In England (1) it has been 
held from early times that the court 
of chancery has no power to set aside 
or disregard a lawful decree of the 
probate court even on the ground of 
fraud. Meadows v. Kingston, Ambl. 
796, 27 Reprint 487; Barnesley v. 
Powell, Ambl. 102, 27 Reprint 63; 
Hindson v. Weatherill, 5 De G.M.&G. 
301, 54 Eng.Ch. 239, 43 Reprint 886; 
Jones v. Gregory, 2 De G.J.&S. 83, 67 
Eng.Ch. 66, 46 Reprint 306; Allen vy. 
McPherson, 1 H.L.Cas. 191, 9 Reprint 
727; Noell v. Wells, 1 Lev. 235, 83 Re- 
print 385. (2) But the opinion has 
been intimated that equity might af-; 
ford relief in a case where the fraud 
alleged had been practiced in procur- 
ing the probate of a will, as distin- 
guished from fraud practiced on the 
testator. Kennell v. Abbott, 4 Ves.Jr. 
802, 31 Reprint 416; Barnesley v. 
Powel, 1 Ves. 284, 27 Reprint 1034. 


21. U.S.—Brown v. U. S., 65 F.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


wil 
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and attested,?? although in some jurisdictions, when 
the number of witnesses is insufficient, it is held that 
the will is void and the judgment admitting it to pro- 
A recital in the decree that the 
probate was not contested is an integral part of 
the decree?* and forever precludes the parties there- 
to from averring and proving the facts to be other- 
A decree of probate is coextensive only with 
the issues on which it is founded, however, and is 
not conelusive as to matters which are not necessari- 


Thus 


bate a nullity.?® 


wise.2® 


ly included in such issues.?® 


65; Ware v. Wisner, 50 F. 310; Chi- 
cago, ete, R. Co. v. Wasserman, 22 
EB. 872; Ex p. Fuller, 9 F.Cas.No. 5,147, 
2 Story 327. 


Ala.—Goodman v. 
4110; 38 Am-R. 13; 
rank. 51) Avay 85. 


Cal.—In re Zollikofer’s Will, 138 P. 
S957 167 Cals 196. 

Conn.—Delehanty v. Pitkin, 56 A. 
881, 76 Conn. 412 [error dism 26 S.Ct. 
748, 199 U.S. 602, 50 L.Ed. 328]. 


Iowa.—Lorieux v. Keller, 5 Iowa 
196, 68 Am.D. 696. 


Winter, 64 Ala. 
Brock’s Adm’r v. 


Kan.—Coleman vy. Lindley, 224 P. 
912, 115 Kan. 802. 
Mo.—Welch v. Wagner, 232 S.W. 


146. 


N.H.—Barstow v. Sprague, 40 N.H. 


27; Cutter v. Butler, 25 N.H. 343, 57 
Am.D. 330; Poplin v. Hawke, 8 N.H. 
124. 


N.Y.—Appell v. Appell, 164 N.Y.S. 
246, 177 App.Div. 570; Muir v. Leake, 
ete., Orphan House, 3 Barb.Ch. 477; 
Van Rensselaer v. Morris, 1 Paige 13. 


Philippine.—In re Johnson’s Estate, 
39 Philippine 156; Montanano v. 
Suesa, 14 Philippine 676; Castaneda 
vy. Alemany, 3 Philippine 426. 


S.D.—State v. Nieuwenhuis, 178 N. 
iW -976; 43° S.D..198: 


Wis.—Simpson v. Cornish, 218 N.W. 
193, 196 Wis: 125 [cit Cyc]. 


Eng.—Whicker v. Hume, 7 H.L.Cas. 
124, 11 Reprint 50. 


[a] In Pennsylvania (1) it is held 
that, when the record shows execu- 
tion, a presumption of regularity at- 
taches (In re Amberson’s Estate, 54 
A. 484, 204 Pa. 397), (2) but that, 
when the will is wholly unexecuted, 
the register of wills is without juris- 
diction to admit it to probate, and 
his decree is a nullity which may be 
questioned at any time and in any 
court (Wall v. Wall, 16 A. 598, 123 
Pa. 545, 10 Am.S.R. 549): 


[b] Formalities required by law. 
—A decree probating a nuncupative 
will established conclusively that the 
will was that of decedent executed 
according to formalities required by 
law. Brown v. U.S., 65 F.(2d) 65. 


[ec] “Where the statute uses the 


expression ‘due execution,’ it implies 


testamentary capacity, lack of undue 
influence, duress, or fraud, and that 
the will is genuine, and not a forgery, 
and to this may be added execution 
in accordance with the law of the 
domicile.” Simpson v. Cornish, 218 
N.W. 1938, 205, 196 Wis. 125. 


22. Coleman v. Lindley, 224 P. 
912, 115 Kan. 802; Welch v. Wagner, 
(Mo.) 232 S.W. 146; In re Johnson’s 
Estate, 39 Philippine 156. And see 
cases supra note 21. 


23. Janes v. Dougherty, 50 S.E. 
954, 123 Ga. 43; Gay v. Sanders, 28 S. 
FB. 1019, 101 Ga. 601. 


24. In re Cronin’s Will, 257 N.Y.S. 


WILLS 


it is not conclu- 


496, 143 Misc. 
936]. 

25. In re Cronin’s Will, supra. 

26. Dickinson v. Hayes, 31 Conn. 
417. 


27. In re Hickman’s Estate, 162 A. 
168, 308 Pa. 230. 


28. In re Hickman’s Estate, supra; 
Stout v. Young, (Pa.) 66 A. 659 


29. U.S.—U. S. v. Mallery, 48 F. 
(2d) 6. 
Cal.—In re Dorn’s Estate, 212 P. 


206, 190 Cal. 343. 


N.Y.—Church y. Wilson, 137 N.Y.S. 
1002, 152 App.Div. 844 [aff 103 N.E. 
1122, 209 N.Y. 553]; Bailey v. Buffalo 
Loan, Trust & Safe Deposit Co., 135 
N.Y.S. 344, 151 App.Div. 166 [rev 132 
N-Y.S. 513, 75. Mise:_23,-andiam 1:35 
N.Y.S. 1098, 151 App.Div. 902]. 


Okl.—Armstrong v. Letty, 
168, 85 Okl. 205. 


Pa.—In re Hickman’s Estate, 
A. 168, 308 Pa. 230. 


[a] Matters of construction.—A 
decree admitting a will to probate is 
not conclusive as to its construction 
which was not put in issue. Church 
v. Wilson, 137 N.Y.S. 1002, 152 App. 
Div. 844 [aff 103 N.E. 1122, 209 N.Y. 


5523 


209) PR: 


162 


30. Johnson v. Ellis, 158 S.E. 39, 
172 Ga. 435; Trustees of University 
of Georgia v. Denmark, 81 S.H. 238, 
141 Ga. 390; In re Tinsley’s Will, 174 
N.W. 4, 187 Iowa 23, 11 A.L.R. 826. 


“A court of ordinary in probating 
wills merely adjudicates the factum 
of the will—devisavit vel non— 
whether the paper propounded is or is 
not the last will and testament of the 
deceased; and this includes the legal 
execution of the will, the _ testa- 
mentary capacity of the testator to 
devise, and the preSenae or absence 
of undue influence, fraud, or mis- 
take in the execution of the will, etc.” 
Trustees of University of Georgia v. 
Denmark, supra. 


Sl. (U-Si=—Brown vy. Uz Si, 65 FP .(2d) 
65; Selden v. Illinois Trust & Sav- 
ings Bank, 184 F. 872, 107 C.C.A. 196. 


Ala.—Darrington v. Borland, 3 
Port. 9 


Cal.—Castro v. Richardson, 18 Cal. 
ATS" Clapp) v.. Vateher, 999° PB. 549, 
9 Cal.App. 462. 


Hawaii.—Keliipelapela v. Pamano, 
1 Hawaii 503. 


Il].—Bowen v. Allen, 113 Ill. 53, 55 
Am.R. 398. 


N.H.—Glover v. Baker, 88 A. 916, 
N.H. 393: 


N.Y.—Reynolds v. Reynolds, 121 N. 
BE. 61), 224 Noy. 4297" Bumstead wi: 
Read, 31 Barb. 661; Campbell v. 
Logan, 2 Bradf.Surr. 90. See Pettit v. 
Pettit, 134 N.Y.S. 133, 149 App.Div. 
485 (a decree establishes prima facie 
will’s validity). 


N.C.—Citizens’ Bank & Trust Co. v. 


76 
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sive as to extraneous matters?’ or matters dehors 
the record,?* or matters not involved in, nor properly 
determinable on, probate;?° it decides no question 
but that which relates to the execution and publica- 
tion of the will.®° 
the probate of a will is conclusive of its validity,** 
this statement must be confined to the validity of 
its execution, as it is well settled that probate is not 
an adjudication that particular provisions are valid 


While it is frequently stated that 


2 


and in fact pass title;** nor is it an adjudication of 


559 [aff 261 N.Y.S.] Dustowe, 125 S.H. 546, 188 N.C. 777. 


Tex.—Box v. Lawrence, 14 Tex. 545. 


32. U.S.—Ware v. Wisner, 50 F. 
310; Chicago, etc., R. Co. v. Wasser- 
man, 22 FEF. 872. 


Ala.—Baker y. Chastang’s Heirs, 18 
Ala. 417. 


Conn.—Bent’s Appeal, 35 Conn. 523. 


ee ee v. Garnett, 18 D.C. 


Ga.—Trustees of University of 
Georgia v. Denmark, 81 S.E. 238, 141 
Ga. 390; Worrill v. Gill, 46 Ga. 482. 


Hawaii.—In re Wolters’ Estate, 27 
Hawaii 136. 


Ind.—Clearspring Tp. v. Blough, 88 
N.E. 511, 89 N.E. 369, 173 Ind. 15. 


Iowa.—Fallon v. Chidester, 46 Iowa 
588, 26 Am.R. 164. 


Ky.—Craine v. Edwards, 
211, 92 Ky. 109, 13 Ky.L. 499; 
v. Holder, 8 Bush 362. 


La.—Skipwith’s Succession, 15 La. 
Ann. 209. 


Mass.—Holman vy. Perry, 
492. 


Minn.—Greenwood v. Murray, 2 N. 
W. 945, 26 Minn. 259. 


N.D.—Lowery v. Hawker, 133 N.W. 
918, 22 N.D. 318, 37 L.R.A.N.S. 1143: 


Okl.—Coats v. Riley, 7 P.(2d) 644, 
154 Okl. 291; Lauderdale v. Tookolo, 
245 BP. 587, 114 Okl. 187; Kolb v. Ball, 
223. PB. 660, 101 Okl. 100; Battiest v. 
NWVOlt 22:3 = n6 6 lean oi7 Oki. 212; Arm- 
strong V.. Wietty, 209 Ps res, 174, 85 
Okl. 205 [quot a ols Letts v. Letts, 
176 BP. 234, 73 Okl. 


Pa.—Hegarty’s pi 75 Paas03- 


Philippine.—In re Johnson’s Es- 
tate, 39 Philippine 156; Montanano v. 
Suesa, 14 Philippine 676; lLinjuco 
vy. Ganara, 11 Philippine 393; Pimentel 
v. Palanea, 5 Philippine 436; Castane- 
da v. Alemany, 3 Philippine 426. 


S.C.—Hembree v. Bolton, 128 S.E. 
841, 132 S.C. 186; Burkett v. Whitte- 
more, 15 S.E. 616,36 S.C. 428. 


Tenn.—Woods vy. Shelton, 150 S.W. 
856, 126 Tenn. 607. 


17 Sow. 
Mitchell 


4 Metce. 


Tex.—Ellsworth v. Aldrich, (Civ. 
App.) 295 S.W. 206. 
Wis.—Jones v. Roberts, 54 N.W. 


917, 84 Wis. 465. 


[a] In New York (1) the rule of 
the text prevails. Lyons Nat. Bank 
v. Shuler, 92 N.E. 800, 199 N.Y. 405; 
Appell v. Appell, 164 N.Y.S. 246, 177 
App.Div. 570; Matter of Mount’s Will, 
D5. IN, Vis 490, 107 App.Div. 1 Laff 
U1 INE 7999; 185 N.Y. 162]; Velsor v. 
Freeman, 194 N.Y.S. 191, 118 Mise. 
276. (2) Under L. (1870) @ 85908 ite 
which was repealed in 1880 by Code 
Civ. Proc. § 2627, the surrogate of 
New York County had authority, in 
probating a will, to pass on the valid- 
ity of dispositions made by the will, 
when the validity of such dispositions 
was put in issue, and his determina- 
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any person’s title to any particular property.** In 
further explanation, it may be said that the probate 
establishes the contents of the will,*4 and their sufii- 
ciency in form to pass title, but not the question as 
to whether they really do pass title,3> nor who is 
entitled to share in the estate.*® Nor does the decree 
determine that any particular property belongs to 
decedent’s estate** or how much passed to the ‘lega- 
tee.s8 Where, however, it is necessary for the court 
in determining whether an instrument is entitled to 
probate to decide whether a clause therein rendered 
it invalid as a testamentary disposition, a determi- 
nation that the instrument made a valid testamen- 
tary disposition of certain property in question is 
res judicata.*® Unless set aside on direct appeal, 
findings of jurisdictional facts supporting an order 
admitting the will to probate are final adjudications 
on those facts for all subsequent stages of the ad- 
ministration proceedings, and are as conclusive as 
the order admitting the will to probate.*® Although 
the order admitting the will to probate is conclusive 
in subsequent proceedings as to the ultimate fact of 
the will,#! it is not, except as to parties litigant or 
for the purpose of proceeding itself, conclusive as to 
the facts on which the question of will or no will 
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depends,*? and the right of the state to colleet an 
inheritanee tax cannot be prejudiced by the findings | 
of the court in a proceeding for the probate of a — 
will.f* The probate is not conclusive as to proper- | 
ty not ineluded in the will.##: 


Testamentary capacity. The probate of a willis 
ordinarily held econelusive of the testamentary ca- — 
pacity of the testator,*® but it is not conclusive when 
the question is not one of general testamentary ca- — 
pacity, but of the degree of such capacity,*® such — 
as whether the testatrix was a minor at the time of 
the execution of the will and was thus capable of © 
making a will of personalty but not one of realty.47 — 
The probate of a will made by a married woman has — 
been held conclusive of her power or authority so — 
to dispose of the property,*® but there is authority 
to the contrary,*® and probate has been said not to 
be conclusive of the power of a husband or wife to — 
dispose of property without the written consent of — 
his or her spouse, as required by the statutes of some © 
states,°° nor as to whether such consent was in fact 
given. 31 


Residence and domicile. A decree admitting ; a 
will to probate is ordinarily conclusive of the testa-_ 


tion was held to he conclusive. Ben-,cluded by the decree of the probate);adhered to 257 P. 939, 124 Kan. 31]. 


sen v. Manhattan R. Co., 43 N.Y-.S. 
914, 14 App.Div. 442 [aff 58 N.E. 1085, 
164 N.Y. 559]. 26. 


[b] Probate of will of full-blood| pine 436, 441. 
Indian.-—(1) Is not an adjudication 37 
of the validity of the will as a con-|Q, Ct. 94 
veyance of a restricted allotment of] "~~ J 
such Indian, where the will has not 
been acknowledged and approved in 39. 
accordance with Act Congr. April 26, 48 R I. 72 
1906 § 28, and the validity of a devise - 3 
of such restricted lands may be de- [a] 


court allowing 


the will. 
Price, 68 N.E. 833, 184 Mass. 350. 


Pimentel v. Palanca, 


Lewers & Cooke 
222 U.S. 285, 56 L.Hd. 202. 


3&3. Brown v. U. S., 
Merrill v. Atwood, 135 A. 402, 


Rule applied, notwithstanding | y \urray, 2 N.W 
termined in an action brought in the]in probating a will a court is not SET TAY 1 oe 


Paine v-| Ky-— Miller v. Keown, 195 S.W. _ 
430, 176 Ky. 117. ; 


Me.—Appeal of McKellar, 105 A. MY 
811, 118 Me. 64. 


Mass.—Sly v. Hunt, 34 N.E. 187, 
ee aren 151, 38 Am:S.R. 403, 21 LR. 


5 Philip- 
v. Atcherly, 32 
65 F.(2d) 65. 


Minn.—In re Ford’s Estate, 175 N- 
W. 913, 144 Minn. 454; ae ee 
26 Minn. 259. 


N.H.—Poplin v. Hawke, 8 N.H. 124. 


district court by the heirs of deceased 
(Coats v. Riley, 7 P.(2d) 644, 154 Okl. 
291; Kolb v. Ball, 223 P. 660, 101 Okl. 
100; Battiest v. Wolf, 223 P. 661, 97 
Okl. 212; Armstrong v. Letty, 209 P. 
168, 85 Okl. 205; Letts v. Letts, 176 
LEA 234, 73 Okl. 313), (2) and the pro- 
bate decree is not available as an es- 
toppel against the heirs (Coats v. 
Riley, supra; Armstrong v. Letty, 
supra), (3) even though such heirs 
appeared in the probate court and 
propounded the will (Letts v. Letts, 
supra) (4) or contested the probate 
(Lauderdale v. Tookolo, 245 P. 587, 
114 Okl. 187). 

[e] ight to devise property.—A 
judgment probating a will merely de- 
termines that the instrument is the 
last will of the testator without refer- 
ence to his right to devise the prop- 
erty. Ellsworth v. Aldrich, (Tex.Civ. 
App.) 295 S.W. 206. 


33. Clements v. Maury, (Tex.Civ. 
App.) 110 S.W. 185. 


34. Box v. Lawrence, 14 Tex. 545; 
Stephens vy. Leatherwood, (Tex.Civ. 
App.) 295 S.W. 236; Noell v. Wells, 
1 Lev. 235, 83 Reprint 385. See Del 
Campo v. Camarillo, 98 P. 1049, 154 
Cal. 647 (probate operates to estab- 
lish will according to its tenor). 


85. Paine v. Price, 68 N.E. 833, 
184 Mass. 350; In re Merriam’s Will, 
32 N.E. 621, 136 N.Y. 58; Armstrong 
v. Letty, 209 P. 168, 85 Okl. 205. 


[a]. Question whether appoint- 
ment by will is revoked by the subse- 
quent marriage of the donee of the 
power is one concerning the exercise 
of the power, and hence is not con- 


ordinarily called on to construe the 
instrument or determine the question 
of the validity or invalidity of any of 
its provisions. Merrill v. Atwood, 135 
A. 402, 48 R.I. 72 


40. In re Barton’s Estate, 238 P. 
681, 196 Cal. 508. 


41. In re Bloom’s Estate, 2 P.(2d) 
753, 213 Cal. 575. 


42. In re Bloom’s Estate, supra. 


43. In re Bloom’s Estate, supra; 
In re Holt’s Estate, (Cal.App.) 215 P. 
124. 


44. Akins v. Heiden, 7 S.W.(2d) 
15, 177 Ark. 392. 


45. Ala.—Brock’s Adm’r y. Frank, 
5i TAJa. 885. 


Cal.—In re Allen’s Estate, 169 P. 
364, 176 Cal. 632; Clapp v. Vatcher, 
99 P. 549, 9 Cal.App. 462. 


Conn.—Delehanty v. Pitkin, 56 <A, 
881, 76 Conn. 412 [error dism 26 S.Ct. 
748, 199 U.S. 602, 50 L.Ed. 328]. 


Del.—Roach v. Martin’s Lessee, 1 
Del. 548, 28 Am.D. 746. 


Ga.—Gordon y. Spellman, 89 S.E. 
749, 145 Ga. 682, Ann.Cas.1918A 852. 


I1l.—Dibble v. Winter, 93 N.E. 145, 
247 Ill. 243. 


Ind. y. Stewart, 104 N.E. 
505, 181 Ind. 399; Sanger v. Bacon, 
101 N.E. 1001, 180 Ind. 322; Johnson 
v. Culver, 19 N.E. 129, 116 Ind. 278. 


Kan.—Rishel v. McPherson County, 
253 P. 586, 122 Kan. 741 [reh den 255 
Peso cos 123 Kan. 414, and former op 


N.Y.—Howard v. Moot, 2 Hun 475, 
5 Thomps.&C. 89 [aff 64 N.Y. 2620s 
In re McCafferty’s Will, 254 NM Y.S. 
789, 142 Misc. 371 [aff 257 N.Y.S. 978,” 
236 App.Div. 678]; In re Fagan’s will, a 
208 N.Y.S. 525, 124: Misc. 288. 


N.C.—Varner v. Johnston, 17 S.E. 
483, 112 N.C. 570. 


Philippine-—In re Johnson’s Es- | 
tate, 39 Philippine 156; Montanano 
v. Suesa, 14 Philippine 676; Castaneda 

. Alemany,- 3 Philippine 426. ¢ 


Vt.—Vermont Baptist State Con- 
vente v. Ladd’s Estate, 9 A. 1, 59 


Wash.—In re Godfrey’s Estate, 2 
P.(2a) 894, 164 Wash. 269 [appeal 


dism and cert den 52 S.Ct. 504, 286° 


U.S. 529, 76 L.Ed. 1271]. 


Eng.—wNoell v. Wells, 1 Lev. 235, — 
83 Reprint 385. : 


See Doucet v. Macnider, 14 Que.K.B. 
232 (probate prima facie evidence of 
sanity of testator). 


Ree Dickinson v. Hayes, 31 Conn. 
Ei Dickinson v. Hayes, supra. 


Parker v. 
aiaés.) 519; Poplin v. Hawke, 8 Ne 


49. Gregory v. Oates, 18 S.W. 231, 
92 Ky. 532; 13. Ky.Le 76k. 


Hughes v. Faulkner, 56 S.W. a 


50. 
642, 22 Ky.L. 1038. 


51. Neuber v. Shoel, 55 P. 350, 
Kan.App. 345. : Br’ 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 1093] 


tor’s residence within the jurisdiction,5? particular- 
ly where the jurisdictional fact of decedent’s resi- 
dence was made an issue on the merits;°? and a 
judgment admitting a will to probate and reciting 
that the testator was a citizen of another jurisdie- 
tion is conclusive.°* Where the fact of decedent’s 
residence was not essential to confer jurisdiction on 
the court, however, the probate decree is not con- 
elusive in collateral proceedings as to that faet.5® 
Where a statute prohibits contesting the jurisdiction 
assumed by a court so far as it depends on residence, 
the adjudication of the probate court as to residence 
is conclusive so far as respects its own jurisdiction, 
but no further.°® It cannot be held to shut off all 
inquiry into the question of residence when that 
question is being investigated by another tribunal, in 
a matter not involving the validity of any order or 
decree of that court or some proceeding thereun- 
der;°" and, as between the state attempting to col- 
lect inheritance taxes and the executor, the latter is 


52. U.S.—Palmer v. Bradley, 142 
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judgment probating the will is an ad- 
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not estopped by his testimony as to residence of the 
testator at the hearing of the petition for the pro- 
bate of the will,°’ nor is the decree res judicata in 
this respect as against nonresident heirs.°® A de- 
eree of probate is not an adjudication of domicile.*® 


Status as unrevoked will. The probate of a will 
is conclusive of the fact that it was decedent’s last 
will,®1 just as written,®2 and that it has not been 
revoked ;°* and, although the prior probate of an 
earlier will does not preclude the probate of a later 
will by a probate court revoking or revising its for- 
mer decree so as to give effect to the later will,*+ 
the subsequent will cannot be admitted to probate in 
the absence of an application to set aside the judg- 
ment admitting the former will to probate,*® and, 
after expiration of the time for appealing from the 
probate decree or contesting the will, it is held that 
such probated will cannot be superseded by the pro- 


also the validity of the bequest con- 


ees: Pade 154 311,783 CCA. 231 
(cert den 28 S.Ct. 759, 209 U.S. 548, 52 
ie.Fid.. 92) ]. 


681, 196 Cal. 508: In re Zollikofer’s 
Will, 138 P. 995, 167 Cal. 196. 


N.Y.—In re Daniels’ Will, 249 N.Y. 
S. 436, 140 Misc. 89. 


Pa.—Keisler’s Estate, 28 Pa.Co. 


R.I.—Thornton v. Baker, 10 A. 617, 
Piety opas Am S.da. 69259 


Wash.—In re Brown’s Estate, 224 
P..678, 129 Wash. 84. 


fa] In Kansas (1) the action of a 
probate court in probating a will is 
regarded as a judicial adjudication 
that deceased was a resident of the 
county where the application for pro- 
bate was made, and the proceedings 
when in due form are prima facie 
valid; and it devolves on one attack- 
ing the jurisdiction of the court to 
prove clearly and conclusively that 
it was without jurisdiction. Giacom- 
ini v. Giacomini, 280 P. 916, 128 Kan. 
699. (2) The fact that a will has 
been admitted to probate by the pro- 
bate court of one county, and that 
no appeal from such order was made 
does not, however, preclude the dis- 
trict court of another county from 
determining the essential, collateral, 
jurisdictional question of fact as to 
the place of residence of the testatrix 
at the time of her death. Edington y. 
Stine, 10 P.(2d) 27, 135 Kan. 173. 


Conclusiveness of adjudication on 
question of residence on strangers in 
matters not involving validity of or- 
der see infra § 1094. 


53. Torrey v. Bruner, 53 So. 337, 
60 Fla. 365. 
54, In re Johnson’s Estate, 39 


Philippine 156. 


55. In re Mesa’s Estate, 159 N.Y.S. 
59, 172 App.Div. 467 [aff 114 N.E. 
1069, 219 N.Y. 5661; In re James’ 
Hstate, 160 N.W. 525, 38 S.D. 107. 


[a] Rule applied, even though 
residence was the only jurisdictional 
fact recited in the petition for pro- 
bate. In re Mesa’s Hstate, 159 N.Y.S. 
59, 172 App.Div. 467 [aft 114 N.E. 
1069, 219 N.Y. 566]. 


{b] TIllustration——Where the ju- 
risdiction of the probate court may 
depend either on residence of the tes- 
tator within the jurisdiction or his 
death leaving property therein irre- 
spective of his residence there, a 


judication of the jurisdiction of the 
court, but not that the jurisdiction 
attached on one ground to the exclu- 
sion of the other. In re James’ Es- 
tate, 160 N.W. 525, 88 S.D. 107. 


56. Dallinger v. Richardson, 57 N. 
E. 224, 176 Mass. 77. 


57. Dallinger Vv. 
supra, 


58. In re Bloom’s Estate, 2 P.(2d) 
Tess eale Cale Sib. 


59. In re Mesa’s Estate, 159 N.Y.S. 
59, 172 App.Div. 467 [aff 114 N.E. 
1069, 219 N.Y. 566]. 


60. In re Horton, 154 N.Y.S. 827, 
169 App.Div. 292; Flatauer v. Loser, 
141 N.Y.S. 951, 156 App.Div. 591; Mat- 
ter of Morgan, 159 N.Y.S. 105, 95 Mise. 
451; In re Mesa, 149 N.Y.S. 536, 87 
Misc. 242; In re Grant’s Estate, 144 
N.Y.S. 567, .88-Mise.. 257; —See’ in re 
Gilman’s Will, 38 Barb. (N.Y.) 364 
(probate decree determines only suf- 
ficiency of execution, and, in respect 
to this, domicile is unimportant). 


[a] Effect of determination of 
residence.—‘‘Even if it be assumed 
that the decree of the Surrogate’s 
Court conclusively established the 
fact of . [testator’s] residence 
at thé time of his death, it did not 
determine the question of his domi- 
cile; for, although the two words are 
often used as if synonymous, there is 
in fact a marked distinction between 
them.” Flatauer v. Loser, 141 N.Y.S. 
951, 958, 156 App.Div. 591. 


‘[b] In Ohio the findings of the 
probate courts of the state as to domi- 
cile are binding on other courts in the 
state, although they are not binding 
on the courts of other states. Hine v. 
Cowles, 18 Ohio Cir.Ct.N.S. 518. 


{c] In England it is the province 
and the duty of the ecclesiastical 
court to ascertain what was_ the 
domicile of the party whose will is 
offered for probate, in order to as- 
certain whether that is a valid will, 
the testator having complied with all 
the requisites of the law of the coun- 
try in which he was domiciled; and, 
if probate is granted of a will, then 
that conclusively establishes in all 
courts that the will was executed ac- 
cording to the law of the country 
where the testator was domiciled. 
Accordingly, a will admitted to pro- 
bate must be taken to be a valid will 
wherever it shall turn out that the 
testator was residing at the time of 
his death, but the place of domicile 
is still open for consideration, and 


Richardson, 


tained in the will, and the effect of 
it according to the law of the domicile 
of the testator. Concha v. Concha, 
11 App.Cas. 541; Whicker v. Hume, 7 
H.L.Cas. 123, 11 Reprint 50. 


Conclusiveness of adjudication of 
foreign court as to domicile see infra 
§ 1099. 


61. Sherwood v. Sherwood, 45 Wis. 
35 Tp 8 0 AIR C5 Ge 


62. Sherwood v. Sherwood, supra. 
rena ar aaci of wills see supra § 


63. Cal.—In re Parsons’ Estate, 
oa BP. 744) 196 Cal. 2943 Clappe we 
Secret 99 eirb4 Geo Cal: ‘App. 462. 


Conn.—Delehanty v. Pitkin, 56 A. 
881, 76 Conn. 412 [error dism 26 S.Ct. 
748, 199 U.S. 602, 50 L.Ed. 328]. 


Ga.—Sutton v. Hancock, 45 S.E. 
504, 118 Ga. 436. 


Ill— Bowen v. Allen, 113 Ill. 53, 55 
Am.R. 398. 


Ind.—Burns v. 
117 Ind. 44, 


Wash.—lIn re Hoscheid’s Estate, 139 
P. 61, 78 Wash. 309. 


Wis.—Dicke v. Wagner, 
159, 95 Wis. 260. 


[a] Probate of two separate in- 
struments as one will is, in the ab- 
sence of an appeal, a conclusive de- 
termination that the second instru- 
ment did not revoke the first. Dicke 
v. Wagner, 70 N.W. 159, 95 Wis. 260. 


fb] Whether will has been re- 
voked by birth of child subsequent to 
its execution and prior to the probate 
is a question which can be raised in 
probate proceedings, and the judg- 
ment admitting tne will to record 
concludes the question as to such rey- 
ocation. Sutton v. Hancock, 45 S.B. 
504, 118 Ga. 436. 


64. Cousens v. Biddeford Advent 
Church, 45 A. 43, 98 Me. 292, 5 Prob. 
Rep.Ann. 312. See Stafford v. Toda, 
17 Ohio App. 114 (code authorizes 
probate of later will). 


Travis, 18 N.E. 45, 


70 N.W. 


Revocation of probated will by lat- 
ex will as ground for revocation of 
probate see infra § 974. 


65. Conzet v. Hibben, 112 N.E. 305, 
272 Ill. 508, Ann.Cas.1918A 1197; In 
re Sebik’s Estate, 150 A. 101, 300 Pa. 
45. But see Schultz v. Schultz, 10 
Gratt. (51 Va.) 358 (containing dicta 
to the contrary). 
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duction of a will later in date,*® or a codicil incon- 
sistent with the probated will.®? 


[§ 1094] (c) Persons Concluded. While of 
course persons having a statutory right to contest 
a decree admitting a will to probate are not conelud- 
ed by the decree in the sense that they may not ex- 
ercise that right within the period of time allowed 
by law,°* the probate proceedings being in rem,°® 
until such decree is revoked or set aside at the in- 
stance of the proper parties and within the author- 
ized time it is generally considered as being binding 
on all the world, that is, on all the heirs and other 
persons possessing or claiming some interest, regard- 
less of whether or not they were cited and made par- 
ties to the probate proceedings.’® So it is binding 
on a party to the probate proceedings who failed to 
appeal‘! or who took no further proceedings after 
his appeal was dismissed.*? An order admitting a 
will to probate is not, however, conclusive as a de- 
cree in rem as to matters incidental, although neces- 
sarily adjudicated.7* So an adjtdication on the 


910) AS 
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103 Vt. 488 [cert den 52 S.Ct. 266, 284 


ag 


question of residence of the testator in a proceeding 
for the probate is not conclusive on strangers in a 
matter not involving the validity of the order grant- 
ing letters testamentary.’4 While a decree admit- 
ting a will to probate as a judgment in rem is con- 
clusive only as to the status adjudicated,*® it is, nev- 
ertheless, as to all persons interested in the will who, 
being notified to appear at the probate, might come 
in, or who, had they come in, would have been heard 
on any question which the court might properly de- 
termine at the hearing, as conclusive for the pur- 
poses of administration as a decree in personam.*® 
The subject of the effect of the probate is, however, 
within proper bounds, one of legislative control and 
regulation,’* and it is competent for the legislature 
to qualify or limit the general effect of such a judg- 
ment by appropriate statutory enactment.7® The 
statutes of some jurisdictions, are, accordingly, con- 
strued to make the probate of a will not conelusive 
as to persons who were not notified and properly 
brought into the proceedings as parties,’® and, 


disability, subject only to any modifi- 


[$§ 1093-1094. 


66. In re Baker’s Estate, 
655, 244 Pa. 350. 


67. Watson v. Turner, 8 So. 20, 89 
Ala. 220; In re Adsit’s Estate, Myr. 
Prob. (Cal.) 266; Slaughter’s Adm’r 


v. Wyman, 14 S.W.(2d) 777, 228 Ky. 
226; Couchman v. Couchman, 47 S.W. 
858, 104 Ky. 680, 20 Ky.L. 871, 44 L.R. 
A. 136; Thruston v. Prather, 47 S.W. 
Sule O) MSG Y7 lene Oi(ilis 


68. Kelly v. Kelly, 138 N.W. 851, 
158 Iowa 56; Matter of Bradley’s 
Will eQSeONRYoSacrkov,00 70. Lun — Loa: 
Ford v. Gardner, 1 Hen.&M. (11 Va.) 
72. 


Who may contest probate see supra 
§§ 671-676. 


69. See supra § 597. 


70. U.S.—Case of Broderick’s Will, 
21 Wall. 503, 22 L.Ed. 599; Hidden 
v. Durey, 34 F.(2d) 174; In re Armi- 
stead’s Estate, 4 F.Suppl. 606. 


Fla.—Thompson v. Freeman, 149 So. 
740; Barry v. Walker, 137 So. 711, 103 
Fla. 533. See Torrey v. Bruner, 53 
So. 337, 60 Fla. 365 (all parties who 
contest probate proceedings are 
bound). 


Ky.—Davies v. Leete, 64 S.W. 441, 


tecye OOO co yas. Sines Leton 
v. Singleton, 8 B.Mon. 340. 
Mass.—Finer v. Steuer, 152 N.E. 


220, 255 Mass. 611; Bonnemort v. 
Gill, 45 N.E. 768, 167 Mass. 338. 


Pa.—Bunce vy. Galbrath, 112 A. 143, 
268 Pa. 389; In re Miller’s Estate, 31 
A. 58, 166 Pa. 97; Ottinger v. Ottinger, 
17 Serg.&R. 142; Keisler’s Hstate, 28 
ParCor2 1. 


Philippine.—In re Johnson’s Hstate, 
39 Philippine 156. 


S.D.—State v. Nieuwenhuis, 178 N. 
W. 976, 43 5.D. 198. 

Tenn.—Larus v. Bank of Commerce 
& Trust Co., 257 S.W. 94, 149 Tenn. 
126; Hodges v. Bauchman, 8 Yerg. 
186. 

Tex.—Masterson v. Harris, 174 S. 
W. 570, 107 Tex. 73 [answer to cer- 


tified questions conformed to (Civ. 
App.) 179 S.W. 284]; Steele v. Renn, 
50 Tex. 467, 32 Am.R. 605; Perdue v. 
Perdue, (Civ.App.) 208 S.W. 353 [aff 
220 S.W. 322, 110 Tex. 209]; Glover v. 
Coit, 81. Siw. 186, 36. Dex.Civ. App. 
104. 


Vt.—Everett v. Wing, 156 A. 393, 


U.S. 690, 76 L.Hd. 582]; Burbeck v. 


Little, 50 Vt. 713. 


Va.—Connolly v.* Connolly, 32 
Gratt. (73 Va.) 657; Wills v. Sprag- 
gins, 3 Gratt. (44 Va.) 555. 


N.S.—In re Cullen, 48 N.S. 149. 


“The decree of the court admitting 
the will to probate is in the nature 
of a judgment in rem, which estab- 
lishes the will against all the world.” 
Bonnemort v. Gill, 45 N.E. 768, 769, 
167 Mass. 338 [quot Finer v. Steuer, 
152 N.E. 220, 222, 255 Mass. 611]. 


[a] “®he reason of the rule is 
that the issues in the proceeding are 
simply the competency of the tes- 
tator to make a will, and whether the 
instrument propounded for probate is 
his will. The judgment is not for or 
against any person, but determines 
the status of the subject-matter of 
the proceeding; and, when it duly es- 
tablishes the instrument as the will, 
it is conclusive upon everybody.” 
Masterson v. Harris, 174 S. 570, 
573, 107 Tex. 73 [answer to certified 
questions conformed to (Civ.App.) 
179 S.W. 284]. 


[b] In Alabama (1) the probate 
of a will by a court of adequate juris- 
diction is binding and conclusive on 
the whole world until it is set aside. 
Alexander v. Alexander, 150 So. 142; 
Frederick v. Wilbourne, 73 So. 442, 198 
Ala. 1875 Brock’s Adm’r vo Frank,;51 
Ala. 85; Deslonde y. Darrington’s 
Heirs, 29 Ala. 92. (2) A widow en- 
titled by statute to notice of the pro- 
bate is not, however, in the absence 
of such notice, concluded by the de- 
eree, and after expiration of the time 
allowed her by statute for dissenting 
from a will she may apply to set aside 


the probate. Lovett v. Chisolm, 30 
Ala. 88. 
[ec] Im California (1) a judgment 


admitting a will to probate is binding 
on all persons interested in the will 
who, being constructively notified to 
appear at probate, might have come 
in, and who, had they come in, would 
have been heard for or against its 
validity (In re Parsons’ Estate, 237 P. 
744, 196 Cal. 294; In re Allen’s Estate, 
169 P. 364, 176 Cal. 632; Scott v. Su- 
perior Court in and for Alameda 
County, 14 P.(2d) 99, 125 Cal.App. 
513), (2) and on expiration of six 
months after the probate, it is conclu- 
sive against all persons not under 


cation that might be made by a tes- 
tamentary document thereafter pro- 
bated (Clarken vy. Superior Court in 
and for Los Angeles County, 14 P.(2d) 
117, 125 Cal.App. 725). (3) Soa par- 
ty interested in a will who had legal 
notice of contest on the ground of 
unsoundness of mind is bound by a 
decree admitting the will to probate, 
and cannot later contest the will on 
that ground. In re Allen’s Estate, 
supra. 


[d] In Oklahoma, where the ex- 
ecutor or administrator with the will 
annexed, as proponents, and the con- 
testants, are made parties on appeal 
to the district court, the district 
court’s judgment has the same effect 
as if all parties interested in estab- 
lishing the will were made formal 
parties to the proceedings, and while 
such judgment remains in force it is 
conclusive on the world. Bell v. 
Davis, 142 P. 1011, 43 Okl. 221, Ann. 
Cas.1917C 1075. 


[e] Internal revenue collector is 
bound by state court decisions on 
the probate of wills. Hidden v. Durey, 
34°BR. (20), 174: 


71. Steuerwald v. Steuerwald, 218 
N.W. 59%, 62 S.D. 448. 


72. In re Kissinger’s Estate, 141 A. 
253, 292 Pa. 336. 


73. In re Bloom’s Estate, 2 P.(2d) 
753, 213 Cal. 575 [afi @App»e29 ome 
633]. 

_[a] Rule applied as te mental con- 
dition of testator or other facts on 
which validity of instrument depends. 
In re Bloom's Hstate, 2 P.(2d) 753, 
203! (Cali 5.05: 


74 In re Bloom’s Wstate, 2 P.(2d) 
ee 213 Cal. 575 [aff (App.) 293 P. 


75. In re Bloom’s Estate, 2 P.(2a) 
753, 213 Cal. 576. 


76. In re Bloom’s Estate, supra. 


77. Masterson v. Harris, 174 S.W. 
570, 107 Tex. 73 [answer to certified 
questions conformed to (Civ.App.) 
179 S.W. 284]. 


78. Masterson v. Harris, supra. 
79. Bullard v. Wynn, 68 S.B. 439, 
134 Ga. 636; Stone v. Green, 30 Ga. 


340; Young v. Wark, 25 So. 660, 76 
Miss. 829; Beament v. Foster, 35 Ont. 
L. 365, 9 Ont.W.N. 418. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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where this rule obtains, if the petitioner for probate, 
acting diligently and in good faith, has failed to 
notify an heir, the probate order is not void in toto, 
but only as to the heir not brought in as a party.®° 
Where a defectively attested paper intended as a 
will was probated by agreement of certain heirs at 
law, such agreement and probate, while binding on 
the consenting heirs who were sui juris, are not bind- 
ing on minor heirs, regardless of whether or not 


they entered into the agreement ;*+ 


admitting a will to probate, which is in effect a mere 
ratification of an agreement between heirs and lega- 
tees, is not conclusive on the proponent of an alleg- 
ed lost will, whose proceeding to probate it was 
pending at the time, and who was not a party to the 
The probate of a will, as recorded in 


stipulation.*? 


fa] Im Louisiana (1) interested 
persons not parties to the proceedings 
are not concluded by the judgment of 
probate (Clark’s Succession, 11 La. 
Ann. 124, 134), (2) and, while an ex 
parte decree probating a will and 
sending the universal legatee into 
possession is a prima facie valid 
judgment against the heirs of the 
decedent (Succession of Swanson, 58 
So. 1030, 131 La. 53), @8) a judgment 
of probate is not conclusive against 
the presumptive heirs whether pres- 
ent or absent, and whether notified or 
not notified of the opening and prov- 
ing of the will (Broussard v. Hebert, 
89 So. 14, 149 La. 309). 


{b] In New York (1) a decree ad- 
mitting a will to probate is a judg- 
ment in rem, conclusive against all 
parties cited or appearing in the pro- 
ceeding (In re Cronin’s Will, 257 N.Y. 
S. 496, 143 Misc. 559 [aff 261 N.Y.S. 
S504 19 ne Marx's, Will) 179 N.Y¥:S: 
302, 109 Misc. 58 [aff 182 N.Y.S. 936]), 
(2) but persons of whom the court 
did not have jurisdiction have the 
right to file objections to the probate 
and to have them determined (In re 
Marx’s Will, supra). (3) Thus a 
trustee under a prior will, not a party 
to the probate proceeding, is not 
bound by a decree of probate of a 
later will. Gridley v. Gates, 240 N.Y. 
S. 260, 228 App.Div. 579. (4) Where, 
every requirement exacted by law 
is complied with, all persons required 
by law to be cited are duly cited, the 
decree is in every respect regular, 
and the jurisdiction of the court to 
render it is complete, a decree admit- 
ting the will to probate is one in rem, 
and binding on all the world (In re 
Leslie’s Estate, 156 N.Y.S. 346, 92 
Mise. 663, 15 Mills Surr. 360 [aff 161 
Nees... 790, 175. App. Div... 108]),, (5) 
and all the world is entitled to act 
on the faith of it, although it is sub- 
sequently proved that the will was a 
forgery (Manufacturers’ Trust Co. v. 
TF, S. Mortgage & Trust Co., 204 N.Y. 
re. 105, 122 Mise. 726 [aff 210 N.Y.S. 
613, 213 App.Div. 345 (aff 155 N.E. 
893 mem, 244 N.Y. 550)]). (6) Form- 
erly it was held that so far as it re- 
lated to personal property, the de- 
eree of probate was conclusive not 
only as to persons cited but as against 
all parties entitled to participate in 
the proceedings. Hoyt v. Hoyt, 20 N. 
EB. 402, 112 N.Y. 493; Vanderpoel v. 
Van Valkenburgh, 6 N.Y. 190; Matter 
of Wohlgemuth, 97 N.Y.S. 367, 110 
App.Div. 644 [aff 77 N.H. 1198, 184 
N.Y. 578]; Bogardus v. Clarke, 4 
Paige 623. (7) The rule was other- 
wise as to a person not cited, when 
the will probated was one devising 
real estate. Dworsky v. Arndtstein, 
Si NeY-S. 595, 29 “App.Div. 274; “In 
re Dates’ Estate, 12 N.Y.S. 205, 58 
Hun 608. 
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therewith.*? 


and a judgment 
General. 


ing.§7 


80. Walker v. Cook, 128 N.E. 584, 
394 Til. 294. ; 

81. Gay v. Sanders, 28 S.E. 1019, 
101: Ga. 601. 

$2. Flint v. Stockdale’s Estate, 122 
NW. 2:79, 15% Mich. 593. 


83. Kilgore v. Kirkland, 48 S.E. 
44, 69 S.C. 78, 9 Prob.Rep.Ann. 593. 


84. In re Craft’s Estate, 30 A. 493, 
164 Pa. 520. 

85. Brazill v. Weed, 190 N.Y.S. 
43, 115 Misc. 546 


86. Collateral impeachment of: 


Judgments and decrees of probate 
courts generally see Judgments § 
824. 


Adjudication as to validity of will or 
probate see infra § 1107. 


Probate of will in foreign jurisdiction 
see infra § 1101. 


87. U.S.—Brown v. U. S., 65 F.(2d) 
Gh” We Si -v.,) Napoleon, 296. ...8i4': 
Thomas Kay Woolen Mill Co. v. 
Sprague, 259 F. 338. 


Ala.—Cone v. Barganier, 118 So. 
342, 218 Ala. 292; Martin v. Long, 75 
So. 968, 200 Ala. 210; Kaplan v. Cole- 
man, 60 So. 885, 180 Ala. 267; Hall’s 
Heirs v. Hall, 47 Ala. 290. 


Ark.—O’ Leary v. Lane, -232 S.wW. 
432, 149 Ark. 393; Turley v. Evins, 
158 S.W. 1080, 109 Ark. 115; Carra- 
ee v. Moore, 86 S.W. 9938, 75 Ark. 


Cal.—In re Moeller’s Hstate, 251 P. 
311, 499 Cal. 705; In re Parsons’ Es- 
tate, 237 P. 744, 196 Cal. 294; In re 
Ryan’s Hstate, 171 P. 297, 177 Cal. 
a9s. ~Rogers, ve King, 22. CalatL> in 
re Warfield’s Will, 22 Cal. 51, 83 Am, 
D, 49; State v. McGlynn, 20 Cal. 2338, 
81 Am.D. 118; San Diego Trust & 
Savings Bank v. Heustis, 10 P.(2d) 
158, 121 Cal.App. 675. 


Colo.—In re Hayes’ Estate, 135 P. 
449, 55 Colo. 340, Ann.Cas.1914C 531; 
Corrigan v. Jones, 14 Colo. 311. 


Conn.—Judson v. Lake, 3 Day 318. 


Del.—Doe ex dem Melvin v. Hallo- 
way, 7 Del. 527. 


Ga.—Morris v. Morris, 92 S.E. 44, 
146 Ga. 746; Barton v. Johnson, 73 S. 
Her b16, Let Ga: s382cy) Churehill «iv. 
Jackson, 64 S.H. 691, 1382 Ga. 666, 49 
L.R.A.N.S. 875, Ann.Cas.1913E 1203; 
ee v. Brown, 53 S.E. 583, 125 Ga. 


Ill.— Peter v. Peter, 175 N.E. 846, 
343 Ill. 493, 75 A.L.R. 890; Wetmore 
v. Henry, 102 N.B. 189, 259 Ill. 80, 
Ann.Cas.1914C 247: Lawrence v. Law- 
rence, 99 N.E. 675, 255 Ill. 365; Slick 
v. Brooks, 97. N.E. 250, 253 Ill. 58; 
Dibble v. Winter, 93 N.E. 145, 247 Ill. 
243; James White Memorial Home vy. 
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the probate court, is notice only to those in privity 


After-born child. The effect of a subsequent mar- 
riage of the testatrix revoking her will is not de- 
feated, as to an after-born child, by the probate of 
the will;** and a posthumous child not born until 
after the time of probate is not bound by an order 
admitting a will to probate.®® 


[§ 1095] (6) Collateral 
A judgment or decree admitting a will to 
probate, when made by a court having jurisdiction 
thereof, may be attacked only in such direct pro- 
ceedings as are authorized by statute, and is not open 
to attaek or impeachment in a collateral proceed- 
More specifically, it is not permissible col- 


Impeachment®*—(a) In 


Price, 62 N.B. 872, 195 Ill. 279. 


Ind.—Van Laningham v. Hartman, 
130 N.E. 138, 77 Ind.App. 474. 


Kan.—Rishel v. McPherson County, 
253 P. 586, 122 Kan. 741 [reh den 255 
P. 979, 123 Kan. 414, and former op 
adhered to 257 P. 939, 124 Kan. 31]. 


Ky.—Taylor v. Lyon, 60 S.W.(2d) 
964, 249 Ky. 398; Harl v. Vairin’s 
Ex’r, 194 S.W. 546, 548, 175 Ky. 468 
[quot Cyc]; Morrison v. Fletcher, 84 
S.W. 548, 119 Ky. 488, 27 Ky.L. 124, 
10 Prob.Rep.Ann. 74; Kentucky Land, 
ete. (Co. “VaLCraberee;) 10s: Weeden alle 
Ky. 922, 24 Ky.L. 743; Abbott v. Tray- 
lor; 11 Bush 3353" King?’ v. Bullock 
9 Dana 41; Leslie v. Maxey, 67 S.W. 
839, 23 Ky.L. 24385. 


Me.—Patten v. Tallman, 27 Me. 17. 


Mass.—Dublin vy. Chadbourn, 16 
Mass. 433. 


Mich.—Johnson v. Johnson, 37 N. 
W. 712, 70 Mich. 65. 


Minn.—Lyon vy. Gleason, 42 N.W. 
286, 40 Minn. 434; Matter of Mous- 
Sreabe Will, 14 N.W. 887, 30 Minn. 


Miss.—Wall v. Wall, 28 Miss. 409. 


Mo.—Simpson v. Lehmann, 219 S. 
W. 608; First Baptist Church vy. Rob- 
berson, 71 Mo. 326; Banks y. Banks, 
65 Mo. 4382;. Dilworth v. Rice, 48 Mo. 
124; In re Duty’s Estate, 27 Mo. 43; 
Drew v. Platt, (App.) 52 S.W.(2d) 
1041 [transf 44 S.W.(2d) 623, 329 Mo. 
442]; Hyde v. Parks, 283 Siw: 72% 
221 Mo.App. 675; Stevens vy. Larwill, 
84 S.W. 113, 110 Mo.App. 140. 


N.H.—Langley v. Langley, 153 A. 
9, 84 N.H. 515; Glover v. Baker, 83 A. 
916;. T6 NB So3s 


N.J.—Crawford v. Lees, 93 A. 201, 
84 N.J.Eq. 324. 


N.Y.—Flatauer v. Loser, 104 N.E. 
1123, 211 N*Y. 15; Caulfield v. Sulli- 
van, 85 N.Y. 153; Vanderpoel v. Van 
Valkenburgh, 6 N.Y. 190; O’Gorman 
Veo Re leeery el 3 Oi INGY Sa sii pedi eA DOE 
Div. 237; Matter of Wohlgemuth, 97 
N.Y.S. 367, 110 App.Div. 644 [aff 77 
N.E. 1198, 184 N.Y. 578]; In re Cron- 
in’s Will, 257 N.Y.S. 496, 143 Misc. 
559 [aff 261 N.Y.S. 986]; In re Daniels’ 
Will, 249 N.Y.S. 436, 140 Mise. 89. 


N.C.—Wells v. Odum, 170 S.E. 145, 
205 N.C. 110; Crowell v. Bradsher, 166 
S.B. 331, 203 N.C. 492;  Inore: Row= 
land’s Will, 162 S.E. 897, 202 N.C. 373; 
In re Cooper’s Will, 145 S.H. 782, 196 
N.C. 418; Mills v. Mills, 143 S.E. 130, 
195 N.C. 595; Edwards v. White, 
103 eSabiy 9.01), 1902 180 SN CCoe oS aalent 
Cyc]; Starnes v. Thompson, 92 S.E. 
259, 261, 173 N.C. 466 [quot Cyc]; 
Hampton v. Hardin, 88 N.C. 592. 


Ohio.—Bailey v. Bailey, 8 Ohio 239; 
Anderson v. Evans, 2 Ohio Dec. (Re- 
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laterally to attack such a judgment or decree on the 
ground that certain errors and irregularities exist, 
which if shown really to exist would, at the most, 
make the judgment only voidable,** such as an al- 
leged fact that the persons interested were not all 
duly cited or given notice®® or made parties,°®° that 
the probate was granted on insufficient proof,®! as 
where it was granted on production of a copy in- 
stead of the original will,®? that the execution of 
the will was defective and insufficient,®* that the 
order admitting the will to probate does not use the 
exact language of the statute,°* that there was no 
formal entry of the judgment,®® that the decree 
contained a translation of the will into English,®® or 
that the jury were erroneously instructed and re- 
evidence ;9? 


turned a verdict contrary to the 


print) 502, 3 West.L.Month. 371 [rev 


15 Ohio St. 324]. 


Okl.—Coats v. Riley, 7 P.(2d) 644, 
154 Okl. 291; Cooper v. Newcomb, 174 
P. 1029, 73 Okl. 53; Lucas v. Lucas, 


163 P. 948, 65 Okl. 96; Ward v. Logan 
County, 70 P. 378, 12 Okl. 267. 
Sappingfield, 


Or.—Sappinegfield v. 
135 P. 333) 67:Or. 156. 

Pa.—In re Hickman’s Estate, 162 A. 
168, 308 Pa. 230; Cochran v. Young, 


104 Pa. 338; Loy v. Kennedy, 1 Watts 
& S. 396; Warrington y. Brooklyn 
Trust Co., 1 Pa.Dist&Co, 125; In re 


Zechman, 26 Pa.Dist. 693; Deschamp’s 


Fist., 22 Pa.Dist. 508; Wiltbank’s Est., 
18 Pa.Dist. 515; Freas’s Est., 10 Pa. 
Dist. 333. 


S.D.—Steuerwald v. Steuerwald, 218 
N.W. 597, 52 S.D. 448. 


Tenn.—Townsend v. Townsend, 4 
Coldw. 70, 94 Am.D. 185. 


Tex.—Orr v. O’Brien, 55 Tex. 149; 
March v. Huyter, 50 Tex. 243; Paschal 


v--Acklin, 27 Tex. 173; Clements v. 
Texas Co., (Civ.App.) 273 S.W. 993; 
Richardson v. Bean, (Civ.App.) 246 
S.W. 1096; Golden v. Walker, (Civ. 


App.) 153 S.W. 683; Dean v. Furrh, 
124 S.w. 431, 58 Tex.Civ.App. 495; 
Laufer v. Powell, 71 S.W. 549, 30 Tex. 
Civ.App. 604; Halbert v. De Bode, 
(Civ.App.) 28 S.W. 58; McSpadden 
v. Farmer, (Civ.App.) 23 S.W. 814. 


Va—Avant v. Cook, 86 S.E. 903, 
118 Va. 1; Robinsons v. Allen, 11 
Gratt. (52 Va.) 785; Lemon v. Reyn- 
olds, 5 Munf. (19 Va.) 552. 


Wash.—Horton v. Barto, 107 P. 191, 
57 Wash. 477, 135 Am.S.R. 999. ° 


W.Va.—Simmons v. Simmons, 100 
S.E. 743, 85 W.Va. 25; Smith v. Hen- 
ning, 10 W.Va. 596. 


Wis.—Newman v. Waterman, 23 N. 
W. 696, 63 Wis. 612. 


Ont.—Book v. Book, 15 Ont. 119. 


[a] In Louisiana (1) there is au- 
thority supporting the rule of the 
text (McCluskey v. Webb, 4 Rob. 201; 
Lewis’ Heirs v. His Executors, 5 La. 
Soi, Hayes ye (‘Cuny, 9 Mart. 87), 
(2) put a will regularly probated can 
be attacked on the final homologation 
of an account where all parties in in- 
terest, and the issues involved, are 
before the court, this proceeding be- 
ing, in a certain sense, a direct ac- 
tion (Shaffer’s Succession, 23 So. 739, 
50 La.Ann. 601) 


gs. Ala.—Cone v. Barganier, 118 
So. 342, 218 Ala. 292; Herbert v. Han- 
rick, 16 Ala. 581; Hilliard v. Binford’s 
Heirs, 10 Ala. 977. 


Ky.—Maynard v. Hatcher, 107 S.W. 


WILLS 


2 


larly made,? 


but 


241, 32 Ky.L. 720. 


La.—Armstrong v. Davis, 
Ann. 419. 


N.Y.—Anderson v. Carr, 
992, 65 Hun 179 [aff 33 N.E. 
INSYs .O6 bit 


Pa.—Lovett’s Ex’rs v. Mathews, 24 
Pa. 330. 


9. Bent v. Thompson, 11 S.Ct. 238, 
138 U.S. 114, 34 L.Ed. 902 [aff 23 P. 
234, 5 N.M. 408]; Dickey v. Vann, 8 
So: 195,. 81 Ala. 425%. Bothwell v. 
Hamilton, 8 Ala. 461; Wetmore v. 
Parker, 52 N.Y. 450 [aff 7 Lans. 121]. 


90. Scott v. Calvit, 4 Miss. 148. 


91. Iowa.—Telford v: Barney, 1 
Greene 575. 

Ky.—Harl v. Vairin’s Ex’r, 194 S.W. 
546, 548, 175 Ky. 468 [quot Cyc]. 

La.—Donaldson v. Winter, 8 Mart. 


21 La. 


LORE Ne vioss 
338, 137 


N.S. 175; Clark’s Heirs v. Barham’s 
Heirs, 4 Mart.N.S. 411. 
Mo.—Jourden y. Meier, 31 Mo. 40. 


Neb.—Roberts v. Flanagan, 32 N. 


W. 563, 21 Neb. 503. 


N.C.—Starnes v. Thompson, 92 S.E. 
, 2ols 173 N.C.466) [quot Cye]: 


92. St. Joseph’s Convent v. Garner, 
53 S.W. 298, 66 Ark. 623; Miller v. 
Swan, 14 S.W. 964, 91 Ky. 36, 12 Ky. 


Ti. 629; Taylor’s ‘Devisees v. Burn- 
sides, 1 Gratt. (42 Va.) 165. 

93. Conn.—Fortune v. Buck, 23 
Conn. 1. 


Fla.—Thomas v. Wada moe, 40 So. 
831, 51 Fla. 332. 


Ill.—Lawrence Vv. 
EB. 675, 255 Ill. 365; 
Co. v. Brown, 55 N.E. 632, 
47 L.R.A. 798. 


N.Y.—Vanderpoel v. 
burgh) 6 N-Y.7190. 


N.c.—Starnes v. Thompson, 92 S.E. 
259, 261, 173 N.C. 466 [quot Cyc]. 


Pa.—Barker vy. McFerran, 26 Pa. 
Pass Be 


Wash.—Horton vy. Barto, 107 P. 191, 
57 Wash. 477, 1385 Am.S.R. 999. 


{a] In Georgia (1) it is held that 
a will attested by less than the re- 
quired number of witnesses is not 
only void, but a judgment probating 
it is an absolute nullity and can be 
attacked at any time or in any action. 
Cureton v. Taylor, 15 S.H. 643, 89 Ga. 
490. (2) However, an alleged defect 
in the execution of the will which, 
even if established to exist, would not 
render the will or probate an absolute 
nullity, cannot be made aé_ée valid 
ground of collateral attack. Robert- 


Lawrence, 99 N. 
Chicago Title, ete., 
183 Ill. 42, 


Van Valken- 
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when irregularities of this nature are alleged in a 
collateral proceeding, the court will indulge in lib- 
eral and conclusive presumptions in favor of the 
sufficiency of the record and proceedings,®® such as 
a presumption that proper and sufficient notice was 
given,®® that the petition for probate was properly 
filed,t that orders continuing the hearing were regu- 
that the execution, attestation, and 
proof of the will were sufficient,® that the testator 
possessed testamentary capacity,* 
strument probated is sufficient to pass such property 
as it purports to pass.° 
validity of the proceedings will not be indulged in 
where the record does not affirmatively show any 
error or irregularity.® 
not a ground of collateral attack, as the identity, 


and that the in- 


Presumptions against the 
It is even held that fraud is 


son v. Hill, 56 S.E. 289, 127 Ga. 175. 


94 Parker v. Leighton, 102 A. 552, 
131 Md. 407; Kirk v. Bowling, 29 N. 
W. 928, 20 Neb. 260. 


95. Hansell v. Bryan, 19 Ga. 167. 


96. Caulfield v. Sullivan, 85 N.Y. 
153 [aff 21 Hun 227]. 

97. Bohannon y. Tabbin, 76 S.W. 
46, 25° Ky.Ls 515. 


$8. 


v. Thompson, 92 S.B. 259, 261; LVSINGe 
466 [quot Cyc]; In re Zechman, 26 
Pa.Dist. 693. 


$9. Ala.—Acklen vy. Goodman, 77 
Ala. 521. 


Cal.—Moore v. 
Cale 632i 
PrOD. HLS 3: 


Meg es v. Wood, 17 Mass. 


Earl, 27 P. 1087, 92 
In re Rice’s Estate, Myr. 


Pa.—In re Zechman, 26 Pa.Dist. 


693. 
Vt.—Giddings v. Smith, 15 Vt. 344. 


Wis.—Portz v. Schantz, 36 N.W. 
249, 70 Wis. 497. 

1. In re Warfield’s Will, 22 Cal. 
51, 83 Am.D. 49; Moore vy. Willam- 
ette’ Eransp!, ete.) Coy 'T Onveaes 

2. In re Davis’ Estate, 86 P. 183, 


Sys BPs i, Lob Cal. (Sis, sak Am.S.R. 
5. 


3. 5 Brooks, 
250, 253 Bll. 58. 


Iowa.—Barney vy. 
Greene 165. 


Ky.—Harl v. Vairin’s Ex’r, 194 S.W. 


546, 548, 175 Ky. 468 [quot Cyc]; 
Stevenson v. Huddleson, 13 B.Mon. 
299; Lindsay’s Heirs v. McCormack, 


2 AK, Marsh. 229, 12 Am.D. 387. 


N.C.—Bedford v. Jenkins, 2 S.E. 
522, 96 N.C. 254; Harven y. Springs, 
32 N.C. 180; University Trustees v. 
Blount, 4 N.C. 455. 


wee ee v. Riddle, 8 Ohio St. 


Pa.—In re Zechman, 
693. 


26 Pa.Dist. 


Tenn.—Terry v. Webb, 21 S.W. (2a) 


622, 159 Tenn. 642. 


4 Howard v. Moot, 64 N.Y. 262; 
Bunce v. Galbrath, 112 A. 143, 268 
Pa. 389; Golden v. Walker, (Tex. Civ. 
App.) 153 S.W. 683. 


5. Stevenson v. Huddleson, 13 wey 
Mon. (Ky.) 299. 

6 McCrea v. Haraszthy, 51 Cal. 
146; Starnes v. Thompson, 92 S.E. 


259, 173 N.C. 466. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Jemison v. Smith, 37 Ala. 185; 
Creasy v. Alverson, 43 Mo. 13; Starnes 
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Chittenden, 2. 


Ve a 


§§ 1095-1096] 


validity, and sufficiency of the instrument propound- 
ed as the last testamentary act of deceased is the 
and while a judgment 
or decree relating to the probate of a will is open to 
collateral impeachment, when it has been rendered 
by a court which was wholly without jurisdiction,® 
the burden of proof in such case being on the party 
assailing the probate,® the determination, 
officer or court probating the will, that the requisite 
- jurisdictional facts, such as the residence of the tes- 


very question determined ;* 


WILLS 


statute. 


by the 


tator at the time of his death, the situation of his 


property within the county, or notice to interested 
parties, exist, is conclusive and not open to collateral 
Where the judgment of probate is not 


attack.?° 
binding on interested persons not 


tice,1t it may be attacked by them in collateral pro- 
The rules stated'* apply not onty to 
probates generally, but also to a probate consisting 
of the confirmation by the court of a probate grant- 


ceedings. 1? 


7. Cal—Del Campo vy. Camarillo, 
98 P. 1049, 154 Cal. 647; In re Davis’ 
HMistaceao b. 183,,.90) P.) 7141, 15a Cal 
318, 121 Am.S.R. 105; State v. Mc- 
Glynn, 20 Cal. 233, 81 Am.D. 118. 


Ind.—Winslow v. Donnelly, 22 N.E. 
42,°119 Ind. 565. 


N.H.—Glover v. Baker, 838 A. 916, 
76 N.H. 393; Spofford v. Smith, 59 N. 
H. 366. 


N.C.—Crowell v. Bradsher, 166 S.E. 
331, 203 N.C. 492; Edwards v. White, 
HG tS. 9045 M80 ON.C., 55,57 -Ecit 
yell. 

Okl.—Lucas v. Lucas, 163 P. 943, 65 
OKl. 96. 


Pa.—Bunce v. Galbrath, 112 A. 143, 
268 Pa. 389. 


a. e ov. JNorth-= 
rup, 57 So. 748, 176 Ala. 190, 42 L.R.A 
N.S. 454. 
Conn.—Appeal of Olmstead, 43 
Conn. 110. 
Ky.—Miller v. Swan & Brown, 10 
Ky.L. 1015. 


Neb.—Higgins v. Vandeveer, 122 N. 
W. 843, 85 Neb. 89. 


N.H.—Langley v. 
9, 84 N.H. 515. 

[a] Rule applied: 
ereating a perpetuity, probate of 
which is, therefore, void. Moore v. 
Stark, 17 S.W.(2d) 1037, 21. S.W.(2d) 
296, 118 Tex. 565. (2) Where the 
probate decree showed on its face 
that the paper was signed by but one 
witness. Blacksher Co. v. Northrup, 
57 So. 743, 176 Ala. 190, 42 L.R.A.N.S. 
454, 

9. Giacomini v. Giacomini, 280 P. 
916, 128 Kan. 699; Starnes v. Thomp- 
son, 92 S.E. 259, 173 N.C. 466. 


Burden of proof in direct attack on 
probated will see supra § 760. 

10. Cal.—In re Dole’s BHstate, 81 
P. 534, 147 Cal. 188. 


Colo.—Corrigan v. Jones, 23 P. 913, 
14 Colo. 311. 


Kan.—Giacomini v. 
P. 916, 128 Kan. 699. 

La—Gibson vy. Hitchcock, 36 La. 
Ann. 2:97. 


Md.—Parker v. Leighton, 102 A. 
552, 1381 Md. 407; Stanley v. Safe De- 
posit, etc., Co., 40 A. 53, 87 Md. 450. 


N.Y.—Flatauer v. Loser, 104 N.E. 
1123, 211 N.Y. 15; Bolton v. Schriever, 
SOND nOOt, tee IN, Youw65, 18) LOR. A. 
242, 29 Abb.N.Cas. 300 [dist Bolton v. 
Jacks, 29 N.Y.Super. 166]; Bolton v. 


Langley, 153 A. 


(1) As toa will 


Giacomini, 280 


served with no- 


Brewster, 32 Barb. 389; Matter of 
Harvey, 3 Redf.Surr. 214. See In re 
Cronin’s Will, 257 N.S. 496, 143 


Mise. 559 [aff 261 N.Y.S. 936] (juris- 
diction presumptively proved by a 
recital to that effect in the decree). 
Contra Plant v. Harrison, 74 N.Y.S. 
411, 36 Misc. 649 (decided under the 
rule obtaining in Connecticut). 


N.C.—Starnes v. Thompson, 92 S.E. 
29 LOL LOMIN C64 OO) PGUOL, © yb, 


Pa.—In re Smith’s Estate, 162 A. 
214, 308 Pa. 265; Shoenberger’s Hs- 
tate, 205A. (1050) 8389 Rar 32;. Ini re 
Zechman, 26 Pa.Dist. 693. 


S.D.—Steuerwald v. Steuerwald, 218 
N.W. 597, 52 S.D. 448. 


Tex.—Clements v. Texas Co., (Civ. 
App.) 273 S.W. 993; Salmon v. Huff, 
28 S.W. 1044, 9 Tex.Civ.App. 164. 


W.Va.—Smith v. Henning, 10 W.Va. 
596. 


Wis.—Slinger’s Will, 
72 Wis. 22. 


[a] In Kentucky assumption of 
jurisdiction by the court is prima 
facie evidence of the fact that it had 
jurisdiction and throws the burden of 
proof on the party denying it. Fletch- 
er v. Sanders, 7 Dana 345, 32 Am.D. 
96. 


[b] After caveat has been sus- 
tained on other grounds, the probate 
cannot be collaterally attacked for 
want of notice to next relations. 
Parker v. Leighton, 102 A. 552, 1381 
Md. 407. 


[c] In construing ancient orders 
for probate of wills, where they are 
imperfect or vague, controlling effect 
should be given the intention of the 
court as it may reasonably be gath- 
ered from the entire record of ad- 
ministration, and a liberal construc- 
tion adopted to uphold titles emanat- 
ing thereunder. Clements v. Texas 
Con (NER CiVeADD,)) aioe We 99d 


11. See supra-§ 1094. 
12. Medlock v. Merritt, 29 S.E. 185, 


37 N.W. 236, 


102° Ga.) 242, 3 Probikep.Anny °330: 
Ashton v. Ashton, 15 La.Ann. 137; 
Provost's’ Heirs v. Provost, 13) La. 


Ann. 574. 

13. See supra text and notes 87- 
12. 

14. Davie v. Davie, (Ark.) 18 S.W. 
935. 


15. McClure v. Spivey, 31 S.E. 857, 
123 N.G. 678; Queensbury v..Vial, 96 S. 


H. 173, 123 Va. 219; Ramsey v. Dodd, 
Saunders vy. 


76 S.H. 315, 114 Va. 295; 
Link, 76 S.E. 327, 114 Va. 285. 


16. Bunce v. Galbrath, 112 A. 143, 
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ed by the clerk,1* and to probate by a clerk,1® or reg- 
ister of wills,1° when his acts are made judicial by 
They apply also generally to a probate 
in common form,!* but probate in common form has 
been held to be a ministerial act open to collateral 
attack for insufficiency of proof of the will’s validity 
for devising lands.1§ 


Ancillary probate of foreign will is not subjeet 
to collateral attack.1® 


[§ 1096] (b) What Proceedings Are Collateral.2° 
A suit is collateral, in the sense that it is not per- 
missible to attack therein the validity of the probate, 
when it is one for the sale and distribution of prop- 
erty under the will,?+ or for partition in which the 
probate proceedings were attacked in plaintiff’s re- 
ply,?? or to remove a cloud based on uncertainties 
created by the alleged will from the title to the prop- 


268 Pa. 389; Wilson v. Gaston, 92 Pa. 
2073) Com: ve. Bunn, WisRak 40545 Hole, 
liday vasWard, 29 Pas 435,. 5% ~AmoDs 
671; Loy v. Kennedy, 1 Watts.&S. 
(Pa.) 396. 


17. Tucker v. Whitehead, 58 Miss. 
762; Wells v. Odum, 170 S.EH. 145, 205 
N.C. 110; In re Rowland’s Will, 162 
S E.. 897, 202 N.C..373; In re Cooper’s 
Will, 145 S.H. 782, 196 N.C. 418. 


[a] Ex parte prokate of a will in 
common form is not subject to col- 
lateral attack. Wells v. Odum, 17 S. 
IK. 145, 205 N.C. 110; In re Rowland’s 
Will, 162 SH: 897, 202) N:C.0373: 


18. Ferguson v. Hunter, 7 Ill. 657. 


19. Ala,—Dickey v. «Vann; 8:2So, 
195, 81 Ala. 425. 


Cal.—-Goldtree v. McAlister, 23 P. 
207, 24 PB. ‘801, 86 Cal. 93. 


Fie altace v. Morse, 26 Iowa 
454, 


Kan.—Calloway v. Cooley, 32 P. 372, 
50 Kan. 743. 

Ky.—Houser v. Paducah Lands Co., 
REZ SSW LETS 15d eksye eile. 


Me.—Spencer y. Bouchard, 121 A. 
164, 123 Me. 15. 


Mich.—Morford v. Dich ne. 20 
N.W. 600, 54 Mich. 593. 


Mo.—Stevens v. Oliver, 98 S.W. 492, 
200 Mo. 492. 


Tenn.—Terry v. Webb, 21 S.W. (2a) 
622, 159 Tenn. 642. 


Va. 
Va. 329 

W.Va.—William James’ Sons Co. v. 
Crouch, 79 S.E. 815, 72 W.Va. 794. 


[a] Rule applied although the 
court may have erred in deciding the 
copy offered for probate was properly 
authenticated. Houser v. Paducah 
Lands Co., 162 S.W. 11138, 157 Ky. 252. 


[b] Admission to record by clerk 
of a county court of West Virginia 
of a copy ot a will probated in anoth- 
er state amounts to a probate there- 
of, which cannot be _ collaterally 
drawn in question. William James’ 
son's) Co. cv. Crouch, 79 Ssh 825.9272 
W.Va. 794. 

Collateral attack on will probated 
in foreign jurisdiction see infra § 
1101. 

20. What constitutes collateral at. 
tack on judgment generally see Judg- 
ments §§ 827-830. 


21. Sanders v. Sanders, 17 B.Mon. 
(Ky.) = 

22. Lucas v. Lucas, 163 P. 943, 
65 Okl. 96. 
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erty,?® or is brought by the executor to sell land to 
So, a verdict for plaintiff in an action 
to quiet title, notwithstanding the introduction in 
evidence by defendant of a probated will, devising 
the land to him, and no showing of his being there- 
after divested of title, is a collateral attack on the 
probate.2® On the other hand, a direct proceeding to 
set aside the probate of a will is not a collateral 
one?® unless brought after expiration of the time al- 


pay debts.?* 


WILLS 


competent.** 


lowed by statute therefor,?” nor is a suit to enforce 


specific performance of a parol agreement to devise 
real property,?® one to quiet title based on decedent’s 
oral gift to plaintiff,?® or a proceeding in the probate 
court opposing the assessment of the transfer tax.°° 
Also, it is possible and permissible for the court 
to determine that certain premises are not within the 
operation of the will, without questioning the legal- 


23. Taylor v. Lyon, 60 S.W.(2d) 
964, 249 Ky. 398. 

24. Maund vy. Maund, 20 S.E. 360, 
94 Ga. 479. 


25 Van Laningham v. Hartman, 
130 N.E. 138, 77 Ind.App. 474. 


26. Dibble v. Winter, 93 N.E. 145, 
247 Ill. 243; In re Charlebois’ Hstate, 
12075, 16 Mont.) 373% In re Culbert- 
son’s Estate, 152 A. 540, 301 Pa. 438. 


Opening or vacating judgment or 
decree generally see supra §$ 962-— 
990. 


Actions to contest probated will see 
supra §§ 667-681. 


27. Graham v. Graham & Norris, 
I S.W.(2d) 16, 175 Ark. 530. 


23. Best v. Grolapp, 96 N.W. 641, 
99 N.W. 837, 69 Neb. 811, 9 Prob.Rep. 
Ann. 586. 


29. Ault v. Miller, 181 N.E. 35, 203 
Ind. 487. 

30. In re Mesa’s Estate, 159 N. Y. Ss. 
59, 172 App.Div. 467 [aff sub nom. In 
re Hernandez, 114 N.E. 1069, 219 N,Y 
566]. 


31. Coulson v. Holmes, 6 F.Cas.No. 
3,274, 5 Sawy. 279. 


32. In re Parsons’ Estate, 237 P. 
744, 196 Cal. 294. 


33. In re Parsons’ Estate, supra. 


34 Harl v. Vairin’s Ex’r, 194 S.W. 
546, 175 Ky. 468. 


25. Admissibility in evidence of 
will probated in foreign jurisdiction 
cr copy or record thereof see infra § 
1102. 


Admissibility in general of records 
of probate court see Hvidence § 907. 


36. See Evidence §§ 89-156. 
37. See infra § 1098. 
38. U.S.—Serralles v. Sucesion of 


Serralles, 16 F.(2d) 841. 

Cal.—In re Bell’s Estate, 
AZZ 198) Calirs ze 

Del.—Doe ex dem Melvin v. ee 
way, 7 Del. 527. 

Ga.—Brown vy. Rawlings, 47 S.E. 
198, 119 Ga. 937; Gardner v. Granniss, 
57 Ga. 539. 

Ill.—Lawrence v. Oglesby, 52 N.B. 
945, 178 Ill. 122 [aff 75 Ill. App. 669]. 

Ind.—Trittipo v. Morgan, 99 Ind. 
269. 

Ky.—Betty v. Petrie, 128 S.W. 320, 
138 Ky. 426. 

Mo.—Andre v. Andre, 232 S.W. 153, 
988 Mo. 271; Simpson v. Lehmann, 


243 P. 


219 S.W. 608. 


N.¥.—Gridley v. Gates, 240 N.Y.S. 
260, 228 App.Div. 579; Cogswell v. 
Burtis, Hoffm. 198. 


Tex.—Youngblood v. Youngblood, 
(Civz Appl), 46 (Si we (2d)) 3905 Mian- 
thews v. Houston Oil Co. of Texas, 


(Civ.App.) 299 S.W. 450; McDoel v. 
Jordan, (Civ.App.) 151 S.W.. 1178; 
Glover v. Coit, 81 S.W. 136, 36 Tex. 
Civ.App. 104. 


Wash.—Lohse v. Spokane & ITast- 
ern Trust Co. Toe (2d) 27 te he 
Wash. 46; Cullen v. Bowen, 79 P. 305, 
36 Wash. 665. 


[a] Rule applied: (1) Although 
the judgment admitting the will to 
probate was rendered in vacation and 
confirmed in term time. Andre vy. 
Andre, 232 S.W. 153, 288 Mo. 271. (2) 
Although the answer in the action in 
which it is introduced collaterally at- 
tacks the probate. Wetmore v. Hen- 
ry, 102 N.H. 189, 259 Ill. 80, Ann.Cas. 
1914C 247. 


[b] Insufficiency or partial in- 
validity of will.—(1) The fact that 
a will does not expressly declare the 
intention of the testator to dispose of 
all his property affects its weight, as 
evidence, but ret its admissibility. 
Gardner v. Granniss, 57 Ga. 539. (2) 
So, also, the fact that some of the 
devises are void does not affect the 
admissibility of the will. Doe ex dem. 
Melvin v. Halloway, 7 Del. 527. 


{c] Protocol of will of the record 
owner, containing an inventory and 
partition deed, joined in by one 
through whom plaintiffs claimed, is 
admissible. Serralles y. Sucesion of 
Serralles, 16 F.(2d) 841. 


[d] Will held admissible to show: 
(1) Pedigree and whom the testator 
regards as the proper objects of his 
bounty. In re Bell’s Estate, 243 P. 
423, 198 Cal. 32. (2) Improbability 
that the testator made an alleged con- 
tract to devise all his property to an- 
other. Lohse v. Spokane & Eastern 
cee Condo R.Cd) 2 Hy 170) Wash: 
46. 


[e] 
six months does not render 
admissible. Simpson ) v. 
(Mo.) 219 S.W. 608. 


[f] Probative effect.—(1) A re- 
cital in an old will of plaintiffs’ an- 
cestor as to realty owned by the tes- 
tator, not mentioning the realty in- 
volved in the suit, has been held to 
sustain defendant's chain of title not 
traced to the testator (Matthews v. 
Houston Oil Co. of Texas, (Tex.Civ. 
App.) 299 S.W.(2d) 450), (2) but a 
provision respecting the disposition 


Failure to record will within 
it in- 
Lehmann, 


ity of the judgment admitting it to probate.?4 
attack on the probate order is not a direct one mere- 
ly because made in some proceeding connected with 
the administration of the estate,?? and an attack 
made in response to a petition for partial distribu- 
tion is collateral.*° 
writing of the testator, not being an attack on the 
judgment of probate but an aid in upholding it, is 


[§§ 1096-1097 


An 


Proof that a will is in the hand- 


[§ 1097] (7) Will or Copy Thereof, Probate, and 
Record as Evidence?®—(a) In General. 
the ordinary rules of relevancy,*®® and the conditions 
hereinafter stated,** it is the rule, both under statute 
and otherwise, that a probated will is admissible in 
evidence,’?® as 1s also a duly certified copy, at least 
where the original has been probated,®? although the 


Subject to 


of the residue and referring to all of 
the estate was held not an express 
acknowledgment that the _ testator 
owned no other property (Arrington 


v. Sizemore, 438 S.W.(2d) 699, 241 
ECV lalaly)). 1 
39. U.S.—Miller vy. Estabrook, 273 
Be 48 
Ala.—Martin y. Long, 75 So. 968, 
200 Ala. 210. 


Capt ee. v. Casaneuava, 30 Cal. 


Ga.—Brinkley v. Sanford, 25 S.E. 
82, 99 Ga. 130; Churchill v. Corker, 25 
Ga. 479; Hansell v: Bryan, 19 Ga: 
167; Roe v. Doe, Dudl. 168; Phillips 
v. Babcock Bros. Lumber Co., 63 S.E. 
808, 5 Ga.App. 634. 


Ill.—Peter v. Peter, 
343 Ill. 493, 75 A.L.R. 890 


Kan.—Benson y. Nona 16 P.(2a) 
963, 186 Kan: 455. 


Md.—Raborg v. Harnmond, 2 Harr. 
&G. 42. 


Mo.—Rodney v. McLaughlin, 9 S. 
W. 726, 97 Mo. 426; Hubbard v. Gil- 
pin, 57 Mo. 441. 


N.H.—Farnsworth v. Briggs, 6 N. 
IaH KS 


N.Y.—Fetes v. Volmer, 
552, 58 Hun 1; Mackinnon v. Barnes, 
66 Barb. 91; Ackley v.' Dygert.) 33 
Barb. 176; Jackson v. Russell, 4 Wend. 
543 [aff 22 Wend. 277]. 


175 N.E. 846, 


11 NYS: 


N.C.—Ray v. Marriner, 3 N.C. 385. 
Pa.—Kenyon v. Stewart, 44 Pa. 179; 
Loy v. Kennedy, 1 Watts & S. 396; 


Logan v. Watt, 5 Serg.G@R. 212. 


Tenn.—Grier vy. Canada, 107 S.W. 
SAMS abakisy taarSremat, ali 


Tex.—Hickman vy, 
339, 66 Tex. 314. 


Va.—Hurley v. Charles, 72 S.E. 689, 
112 Va. 706. 


Wash.—Gilmore v. H. W. Baker 
Co., 41 P. 124, 12 Wash. 468. 


Can.—Musgrave vy. Angle, 48 Can. 
S.C. 484. 


“A certified cony of a will is evi- 
dence of its probate.” Phillips v. 
Babcock Bros. Lumber Co., 63 S.H. 
808, 5 Ga.App. 634. 


[a] In Florida Rev, St. (1892) § 
1110, providing that “copies of all 
wills and letters testamentary or of 
administration, heretofore recorded in 
any public office of record in this 
state, when duly certified to by the 
keeper of said records, shall be re- 
ceived as evidence in all the courts 
of record in this state,” is not applica- 


Gillum, 1 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1097-1098] 


contents of a will cannot ordinarily be shown by 
A copy not exemplified according to the 
statutory requirements is not by itself admissible,*? 
but it may be admitted as an office copy from the 
hands of the official custodian of the original to 
prove the contents of the will where the existence of 
the will has been established by other evidence.*? 
At common law, however, the probate of a will be- 
fore an ecclesiastical court, or an exemplification 
thereof, was not competent evidence in a court of 
law on an issue involving the title to land.* 
will of a husband classifying property as the sepa- 
rate property of his wife** or of himself,*® is not 
admissible to prove its character as such; 
will of a partner cannot conclusively affect the rights 


parol.*° 


ble to wills and letters testamentary 
or of administration which were re- 
corded after the adoption of the re- 
vised statutes. Thomas v. William- 
son, 40 So. 831, 51 Fla. 332. 


[b] In New Jersey (1) although 
the rule was otherwise before the 
passage of the controlling statutes 
(Graham v. Whitely, 26 N.J.Law 254), 
(2) the rule of the text prevails (A]- 
laire v. Allaire, 37 N.J.Law 312 [aff 
39 N.J.Law 113]; Snedekers v. Allen, 
2 N.J.Law 35), (3) it having been 
said: “A copy of a will, regularly 
proved before a surrogate, is prima 
facie evidence of its authenticity, sub- 
ject, however, to be controverted by 
proof of the insanity of the testator, 
or a want of any of the legal 
requisites under our acts of the Leg- 
islature”’ (Snedekers v. Allen, supra). 
(4) Under Orphans’ Ct. Act § 20, a 
transcript of a will and showing that 
the statutory requirements have been 
complied with is prima facie proof of 
its due execution, and in ejectment, 
where the subscribing witnesses tes- 
tify to facts inconsistent with the 
attestation clause and their testimony 
in probate proceedings, the question 
is for the jury. McDevitt v. Deacon, 
85 A. 186, 83 N.J.Law 712. 


[ec] In Ontario (1) a copy of the 
probate from the registry office is not 
erdinarily proper evidence (Barber v. 
McKay, 17 Ont. 562), (2) but a me- 
morial of a will is admissible in evi- 
dence, on proof of the loss of the 
original (McDonald v. McDougall, 16 


Ont. 401; Hamilton v. Lightbody, 21 
CLO P4126) 
[d] Attested copy of prohated 


will is admissible, but not a sworn 
copy of the will. Ray v. Marriner, 3 
INC. SS5e 


[e] Certified copy cf will admitted 
as secondary evidence.—Churchill v. 
Corker, 25 Ga. 479. 


{f{] Formal entry of probate judg- 
ment is unnecessary to make an ex- 
emplification from the court of ordi- 
nary admissible in evidence. Hansell 
v. Bryan, 19 Ga. 167. 


Certification or exemplification of 
judicial records see Evidence §§ 981- 
993: 


40. See Evidence § 1241. 
41. Pineland Club vy. Robert, 171 F. 
341, 96 C.C.A. 233. 


42. Pineland Club v. Sanders, 214 
F. 85, 180 C.C.A. 612; Pineland Club 
Vv. Robert, 213 F. 545, 130 C.C.A. 125. 


43. U.S.—Darby  v. 10 
Wheat. 465, 6 L.Ed. 367. 


Ky.—Carmichal  v. 
Bibb 484. 


Bo ep vy. Steele, 1 Harr.&M. 
9. 


Mayer, 


Elmendorf, 4 


WILLS 


The 


and the | ity.®3 


N.H.—Barstow v. Sprague, 40 N.H. 
he Farnsworth y. Briggs, 6 N.H. 
61. 


N.J.—Allaire v. Allaire, 37 N.J.Law 
312 [aff 39 N.J.Law 113]; Snedekers 
v. Allen, 2 N.J.Law 35. 


Conclusiveness of will as to realty 
and personalty generally see supra 
§ 1092. 


44. Allan-MacMaster Co. v. Exter- 
stein, 15 P.(2d) 184, 126 Cal.App. 757. 


45. In re Bees BE eny Ss ge ele sy met 
(2d) 223, 127 Cal.App. 80. 


.46. Heuschkel v. Wagner, 239 P. 
Sis, so Colo, 6i: 


[a] Thus, where a husband, wife, 
and children were partners, the will 
of the wife, tending to show she was 
not a partner, eould not conclusively 
affect the rights of the other parties 
in the partnership. Heuschkel v. 
Wagner, 239 P. 873, 78 Colo. 61. 


47. Wells v. Odum, 170 S.E. 145, 
205 N.C. 110; Dickens v. Bonnewell, 
(Va.) 168 S.E. 610. 


48. Coleman v. Lindley, 
115 Kan. 802; Thompson y. Peterson, 
Lew ANEYGS.2 6630; & Lo2- eAppsDiv. 26605 
See Ake Ve. Purdy, 31) Ohio Cir:Ct, 


49. Admissibility in will contests 
see supra text and notes 47, 48. 


50. Tillson v. Holloway, 134 N.W. 
232, 90 Neb. 481, Ann.Cas.1913B_ 78 
{mod den 136 N.W. 44, 91 Neb. 484]; 
State v. Nieuwenhuis, 178 N.W. $76, 
43 S2D. 19.8) 


[a] Rule applied: (1) In an ac- 
tion in ejectment. Tillson v. Hollo- 
way, 134 N.W. 232, 90 Neb. 481, Ann. 
Cas.1913B 78 [mod den 136 N.W. 44, 
91 Neb. 484]. (2) In an action by 
the state to declare an escheat of 
property on the ground of extrinsic 
fraud or mistake. State v. Nieuwen- 
huis, 178 N.W. 976, 43 S.D. 198. 


Cres 


224 P. 912, 


51. Wright v. Fannin, 121 So. 528, 
219 Ala. 234. 

52. In re Cronin’s Will, 257 N.Y.S. 
496, 143 Misc, 559: [aff 261 N.Y-S: 
936). 

53. Will 


probated in foreign ju- 
risdiction see infra § 1102. 


54. U.S.—Wilkinson vy. Leland, 2 
Pet 620 (a eG o42, 0 ©: Connor anv. 
Stanley, 54 F.(2d) 20; Moore v. 
Greene, 17 F.Cas.No. ‘9,768, 2 Curt. 
202; Bell v. Greenfield, 3 F.Cas.No. 
2 bio mGranch. (C.@-. Ooo: 


Fla.—Coffee v. Groover, 20 Fla. 64 
[rev on other grounds 8 S.Ct. 1, 123 
WWRISE GE Bal Searels aE b le 


Ga.—Alabama, etc., R. Co. v. Red- 
ding, 87 S.E. 91, 112 Ga. 62; New v. 
Nichols, 73 Ga. 143; Johnson vy. Sir- 
mans, 69 Ga. 617; Bryan v. Walton, 
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of other parties in the partnership.*® 


In direct contest proceedings, the probate is not, 
in some jurisdiction, competent evidence of the va- 
lidity of the will.47 
the decree of probate affords evidence of due execu- 
tion, attestation, and validity.*® 


In other jurisdictions, however, 


Proceedings and decree of probate court*® are ad- 
missible in evidence,®® and it has been held that the 
record alone is the legal evidence of probate.®! Reci- 
tals in probate decrees are in effect findings consti- 
tuting evidence of relevant facts found.®? 


[§ 1098] (b) Conditions Precedent to Admissibil- 
It is frequently held that an unprobated will 
is not receivable in evidence,>* unless it has been in 


14 Ga. 185. 
Ill.—Bartlow v. Chicago, ete, R. 
Co., 90-N.E. 721, 243 Tl. 3382; Hicks v. 


Deemer, 58 N.E. 252, 187 Ill. 164 [rev 
87 Ill.App. 384]; Bacon v. Peoria, 
ete., R. Co., 145 Ill. App. 502. 


Ind.—Pitts v. Melser, 72 Ind. 469; 
Rogers v. Stevens, 8 Ind. 464; Murphy 
v. Jones, 7 Ind. 529. 


Iowa.—Otto v. Doty, 15 N.W. 578, 
61 Iowa 23. 

La. s Curator v. Row, 10 
La. 530. 


Md.—Hale v. Monroe, 28 Md. 98. 


Mass.—Laughton vy. Atkins, 1 Pick. 
Lye Shumway v. Holbrook, 1 Pick. 
114, 11 Am.D. 153. 


Miss.—Fotheree v. 
Miss. 416. 


Mo.—Simpson v. Lehmann, 219 S. 
W. 608; Keyes v. Munroe, 180 S.W. 
863, 266 Mo. 114; Snuffer v. Hower- 
ton, 28 S.W. 166, 124 Mo. 637; Bar- 
nard v. Batemen, 76 Mo. 414. 


N.J.—Smith v. Gavin, 136 A. 424, 
5 N.J.Mise. 323. 


N.C.—Sutton v. 
283. 


Ohio.—Swazey’s Lessee vy. Black- 
man, 8 Ohio 5. 


Or.—Jones v. Deve, 6 Or. 188; Wil- 
lamette Falls Canal, etce., Co. v. Gor- 
don, 6 Or. 175. 


Tex.—Moursund y. Priess, 19 S.W. 
775, 84 Tex. 554; Lagow v. Glover, 14 
S.W. 141, 77 Tex. 448; Ochoa v. Miller, 
59 Tex. 460; Caffey’s Ex’rs v. Caffey, 
35 S.W. 738, 12 Tex.Civ.App. 616. 


Eng.—Stone v. Forsyth, 2 Dougl. 
707, 99 Reprint 450. 


[a] Purported will without signa- 
ture, not showing decedent’s author- 
ship, is without evidential force in a 
suit for services rendered decedent. 
Smith v. Gavin, 136 A. 428, 5 N.J.Misc. 
323. 

[b] Will denied probate and de- 
clared void by a court having juris- 
diction is inadmissible in a subse- 


Lawrence, 30 


Westcott, 48 N.C 


quent heirship proceeding. O’Connor 
v. Stanley, 54 F.(2d) 20. 

[ce] In California (1) The rule 
stated in the text governs the ad- 


missibility of wills ‘of testators dy- 
ing since the present state govern- 
ment was established (Carpentier y. 
Gardiner, 29 Cal. 160; Castro v. Rich- 
ardson, 18 Cal. 478); (2) but while 
the Mexican law prevailed, probate 
was unnecessary and hence was not a 
condition precedent to the admissibil- 
ity in evidence of a will (Adams v. 
Norris, 23 How. (U.S.) 353, 16 L.Ed. 
589; Tevis v. Pitcher, 10 Cal. 465). 


{[d] Where will has been proved 
before clerk (1) in vacation, but his 
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existence, and possession has been held under it, for 
thirty years or more, and it thus becomes admissible 
as an ancient document.®® The rule making probate 
a condition precedent to the admissibility of a will 
in evidence does not mean that the probate must be 
absolutely regular and correct,°® or that the will 
should be recorded;°* and the time when the pro- 
bate and the record thereof is made is immaterial, 
provided it is before the will is offered in evidence.** 
A statute requiring the register to preserve and pro- 
duce wills is designed to protect wills, not to affect 
their admissibility in evidence,®® and an original 
will, not shown to have been procured from the regis- 
ter, is admissible.®°- 


For purposes other than that of will, probate is 
not a condition precedent to the admission in evi- 
dence of a testamentary writing.*t Thus such an 
unprobated instrument has been held admissible to 
show an acknowledgment of liability on the part of 
the testator,®? or to show that one called as a wit- 
ness against a later will is interested, as a devisee 


WILLS 


~[§§ 1098-1099 


under the former will, in having the latter will set 
aside, and is therefore ineompetent.®* 


Common-law method of introducing a will in evi- 
dence was to produce and prove the original will, 
without regard to probate or lack of probate.°* This 
method prevailed in England, on account of the ee- 
clesiastical courts having no authority to probate 
wills of real estate,®° and has been applied in some 
American jurisdictions.°® 


[§ 1099] b. Foreign Probate®’—(1) In General. 
Except where probate courts are courts of special 
and limited jurisdictions,®® the full faith and credit 
provision of the federal constitution includes pro- 
ceedings for the probate of wills in probate courts, 
and requires that such proceedings in the probate 
court of one state shall be given in the courts of an- 
other state such faith and credit as they have by 
law and usage in the former.®® Thus a judgment or 
decree of a competent court in another state admit- 
ting’? or refusing to admit’? a will to probate, or 


action has either not been confirmed 
by the court or the confirmation has 
been vacated, the will is not admis- 
sible in evidence. Snuffer v. Hower- 
ton, 28 S.W. 166, 124 Mo. 687; Bar- 
nard v. Bateman, 76 Mo. 414. (2) The 
fact that the clerk’s certificate at- 
tached to the testimony of the wit- 
nesses to a will as required by Sstat- 
ute, recited that the witnesses ap- 
peared before the clerk does not, how- 
ever, show that the will was admit- 
ted to probate by the clerk in vaca- 
tion, so that confirmation by the court 
was necessary, especially where the 
certificate of probate recited probate 
in term time. Simpson v. Lehmann, 
(Mo.) 219 S.W. 608. 


[e] Certified copy of will not suf- 
ficiently attested to entitle it to pro- 
bate as a devise of real estate is not 
admissible, although recorded in the 
office of the register of wills. Hale v. 
Monroe, 28 Md. 98 


Probate as necessary to make will 
cperative as instrument of title see 
supra § 601. 


55. See Evidence § 1167. 


56. Brinkley v. Sanford, 25 S.E. 
32, 99 Ga. 130; Glover v. Coit, 81 S. 
W. 136, 36 Tex.Civ.App. 104. 


57. Rodney v. McLaughlin, 9 S.W. 
726, 97 Mo. 426; Smith v. Perry, 26 
Vt. 279. 


[a] hus the Missouri statute re- 
quiring a will to be recorded in the 
recorder’s office was not intended to 
* make such recording a condition pre- 
cedent to the admissibility of a will 
in evidence. Rodney v. McLaughlin, 
9 S.W. 726, 97 Mo. 426. 


58. Fleeger v. Pool, 9 F.Cas.No. 
4,860, 1 McLean 185 [aff 11 Pet. 185, 
9 L.Ed. 680, 955]; Ives v. Kimball, 
1 Mich. 308; Osgood v. Franklin, 2 
Jopns.Ch., GN-Y)'/1,°7 Am.Di 513 Laff 
14 Johns. 527]; Abbott v. Pratt, 16 Vt. 
626; Ives v. Allyn, 13 Vt. 629. 


59. Citizens’ Nat. Bank of Poco- 
moke City v. Custis, 138 A. 261, 153 
‘Md. 235, 53 A.L.R. 1165. 


60. Citizens’ Nat. Bank 
moke City v. Custis, supra. 


of Poco- 


61. See cases infra notes 62, 63. 
62. Thomas v.. Arthur, 7 Bush 


(Ky.) 245. 


3 He Hall v. Hall, 17 Pick. (Mass.) 
373. : 
64. See cases infra notes 65, 66. 
65. Jones v. Dove, 6 Or. 188. 
66. See cases infra this note. 


[a] In Arkansas (1) an unprobat- 
ed will of personal property is held 
to be inadmissible (Bob alias Crow v. 


Powers, 19 Ark. 424) (2) and an un-' 


probated will of real estate admissi- 
ble (Campbell v. Garven, 4 Ark. 485); 
but whether the common-law distinc- 
tion between the probate of wills of 
real and personal property is the basis 
of the holdings does not appear. 


[b] In New Jersey (1) the com- 
mon-law method was at one time 
necessary as to a foreign will not pro- 
bated in this state (Graham v. White- 
ly, 26 N.J.Law 254), (2) and is still 
permissible, as to such a will, al- 
though another method has been pro- 
vided by statute (Scott v. Carter, 
(Ch.) 76 Ay 1056). (3) <A copy of a 
domestic will, regularly proved, is 


admissible. Snedekers vy. Allen, 2 N. 
J.Law 35. v 
{[c] In Pennsylvania it is held in 


an early case that a will may be re- 
ceived in evidence, so far as it re- 
lates to real property, notwithstand- 
ing a decision of the register against 
ane will. Smith v. Bonsall, 5 Rawle 


67. Conclusiveness of 
probate or record on property within 
jurisdiction see supra § 1092. 


Effect of successful contest of for- 
eign will see infra § 1105. 


Probate or record of foreign will 
generally see supra §§ 656-665. 


68 Matter of Horton, 111 N.E. 
1066, 217 N.Y. 368, Ann.Cas.1918A 611; 
Plant v. Harrison, 74 N.Y.S. 411, 36 
®isc. 649. 


Nature of jurisdiction of probate 
courts see Courts § 419. 


69. Pratt v. Hawley, 130 N.E. 793, 
297 Ill. 244. And see cases infra 
notes 70-79. 


Conclusiveness of adjudication of 
foreign, probate courts generally see 
Judgments § 1637. 


76. U.S.—Tilt v. Kelsey, 28 S.Ct. 1, 
207. U.S. 48, 52 L.Ed. 95 [rev 75-N.B. 


ancillary’ 


1134, 182 N.Y. 557). 


Ala.—Bogan v. Hamilton, 8 So. 186, 
90 Ala. 454; Brock’s Adm’r v. Frank, 
ile A lees Oe 


Conn.—Appeal of Murdoch, 72 A. 
290, 81 Conn. 681, 129 Am.S.R. 231. 


Vas hk sk ee v. Morrisett, 76 Ga 


are crvge v. Jones, 107 Ill.App. 


Ky.—Northcutt v. Patterson, 24 S. 
W.(2d) 902, 233 Ky. 23. 


Me.—Holyoke v. Holyoke’s Estate, 
87 A. 40, 110 Me. 469. 


Mo.—Haile v. Hill, 13 Mo. 612. 


Mont.—In re Coppock’s Estate, 234 
P. 258, 72 Mont. 431, 39 A.L.R. 1152. 


N.Y.—Matter of Horton, 111 N.E. 
1066, 217 N.Y. 363, Ann.Cas.1918A 611; 
Matter of Cummings, 127 N.Y.S. 109, 
142 App.Div. 377. 


Or.—Grignon v. Shope, 197 P. 317, 
100 Or. 611; Wells v. Neff, 12 P. 84, 88, 
14 Or. 66. 


Tenn.—Jacobs v. Willis’ Heirs, 249 
S.W. 815, 147 Tenn. 539. 


Tex.—Holland v. Jackson, 37 S.W. 
ee 726 [rev (Civ.App.) 19 S.W.(2d) 


Va.—Smith v. Smith’s Ex’r, 94 S.E. 
UU, “LIQ Nay S40, 


Wis.—Simpson v. Cornish, 218 N.W. 
1938, 196 Wis. 125. 


See Woodville v. Pizzati, 81 So. 127, 
131, 119 Miss. 442 (where the court 
said: “There are many questions 
which are foreclosed by the due pro- 
bate of a will at the domicile of the 
testator, and under broad principles of 
comity our court will give full force 
and effect to the judgments of the 
courts of other states; but in all such 
cases the jurisdiction of the court of 


first instance must affirmatively ap- 


pear’). 


[a] In Rhode Island the probate > 
of a will in another state is only 
prima facie evidence of its validity 
on an application to a probate court 
of Rhode Island to allow a copy of the 
same to be filed and recorded. Olney 
v. Angell, 5 RI. 198), 73 “Am Drees 
eas v. Johnson, 5 R.I. 112, 73 Am. 


71. See infra § 1105. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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determining the question of its validity,7? is a “ju- 
dicial proceeding” to the record of which full faith 
and credit is to be given when authenticated con- 


formably to the act of congress. 


probate in one jurisdiction is, when questioned in 
the courts of another jurisdiction, to be regarded 
as conclusive of the validity of the execution of the 
will and all other matters entitling it to probate in 
that jurisdiction;*® but it is not conclusive as to the 
validity or effect of particular devises,’* nor as to 
its operation and effect on property in another ju- 


risdiction.7> Where the record is 
thenticated, however, the foreign 


to attack;** and probate in common form is not, it 
has been held, a judgment entitled 


72. Dalrymple v. Gamble, 13 A. 
156, 68 Md. 5238. 

73. Cal—tIn re Sankey’s Estate, 
249 Pole oor Cal. 391. 


Conn.—In re Murdoch’s Appeal, 72 


“A. 290, 81 Conn. 681, 129 Am.S.R. 231. 


Ga.—Thomas v. Morrisett, 76 Ga. 
384; Blackwell v. Grant, 167 'S.E. 33 3, 
46 Ga. App. 241. 


Iowa.—Otto v. Doty, 
61 Iowa 23. 


Kan.—Quinton vy. Kendall, 
600, 122 Kan. 814. 


Ky.—Newcomb v. Newcomb, 57 S. 
Wee 2, 108 Ky. 582,.22 Ky.L.. 286, 517 
L.R.A. 419; Robertson v. Barbour, 
6 T.B.Mon. 523. 


Me.—Holyoke v. Holyoke’s Estate, 
87 A. 40, 110 Me. 469. 

Md.—Murphy v. Mackey, 109 A. 
326, 135 Md. 611; Dalrymple v. Gam- 
ble, 13 A. 156, 68 Md. 523. 


Mass.—Morrison vy. Hass, 


15 N.W. 578, 


253 P. 


118 N.E. 


$93, 229 Mass. 514; Crippen v. Dexter, 


13 Gray 330; Parker v. Parker, 11 


Cush. 519. 


Minn.—Babcock v. Collins, 61 N.W. 
1020, 60 Minn. 73, 51 Am.S.R. 503. 


Miss.—Crusoe v. Butler, 36 Miss. 
150. 


Mo.—Keith v. Keith, 10 S.W. 597, 
97 Mo. 223. See White v. Greenway, 
263 S.W. 104, 303 Mo. 691 (it may be 
presumed that will admitted to pro- 
bate in another state was executed ac- 
‘cording to law thereof). 


Neb.—Martin v. Martin, 
‘289, 70 Neb. 207. 


N.Y.—In re Marsland’s Estate, 254 
N.Y.S. 293, 142 Misc. 230; In re Lar- 
sen’s Estate, 242 N.Y.S. 436, 137 Misc. 
Saiki Squier v. Houghton, 226 N.Y.S. 
162, 131 Misc. 129; Matter of Taintor, 
5 Redf.Surr. 79. 


Tenn.—Williams v. 


97 N.W. 


Saunders, 5 


‘Coldw. 60. 


Tex.—Poole v. Jackson, 1 S.W. 75, 
66 Tex. 380. 

Vt.—Tarbell v. Walton, 45 A. 748, 
71 Vt. 406; Ives v. Salisbury’s Heirs, 
56 Vt. 565. 

Va.—Bryan v. Nash, 66 S.E. 69, 110 
Va. 329. 

Wis.—Simpson v. Cornish, 218 N.W. 
193, 196 Wis. 125; In re Gertsen’s 
Will, 106 N.W. 1096, 127 Wis. 602, 115 
Am.S.R. 1060. 


Ont.—Hedge v. Morrow, 7 Ont.W.N. 


-279 [rev 6 Ont.W.N. 224, 5 Ont.W.N. 


903]. 


[a] In Louisiana (1) under the 
controlling statutes, the probate of a 
will by the court of the testator’s 


-domicile is conclusive as to the form 


WILLS 


eredit.77 


Accordingly, the 


not properly au- 
probate is open 


to full faith and : 


and mode of execution of the instru- 
ment (Moore v. Executive Committee 
of Foreign Missions of Presbyterian 
Church in U. S., 129 So. 920, 171 La. 
191; Shimshak v. Cox, 116 So. 714, 166 
La. 102), (2) but beyond this the 
judgment is not binding on third per- 
sons not parties thereto (Shimshak v. 
Cox, supra), (3) and they may at- 
tack such probate on any ground 
(save as to form and execution) 
showing the nonexistence of the will 
(Shimshak v. Cox, supra). (4) Ac- 
cordingly, they are entitled to a hear- 
ing on the question of the testamen- 
tary capacity, vel non, of deceased 
(Shimshak v. Cox, supra), (5) the 
burden in such proceedings being on 
the party seeking to overcome the 
presumption of validity raised by the 
probate (Shimshak v. Cox, supra). 


Necessity of probate generally see 


supra § 601. 

74. Hines v. Hines, 147 S.W. 774, 
243 Mo. 480; Keith v. Keith, 10 S.W. 
597, 97 Mo. 223; Nelson v. Potter, 
15 A. 375, 50 N.J.Law 324. 

[a] Thus the probate of a will in 


one state is not conclusive as to the 
validity of a devise in another state. 
Nelson vy. Potter, 15 A. 375, 50 N. 


‘| J.Law 324. 


75. Schweitzer v. Bean, 242 S.W. 
63, 154 Ark. 228; In re Clark’s Estate, 
82, P2760, 248 (Cals 1038, 413, Amis. R: 
197, 1 L.R.A.N.S. 996, 7 Ann.Cas. 306; 
Jones v. Jones, 107 Ill.App. 464; 
Bowen v. Johnson, 5 R.I. 112, 73 Am. 
D. 49. 


[a] Devolution of personalty 
within state may be contested on the 
ground of mental incapacity notwith- 
standing foreign probate. Schweitzer 
v. Bean, 242 S.W. 63, 154 Ark. 228. 


Operation of foreign probate on 
realty and personalty generally see 
infra § 1100. 


76. Henderson vy. Daniels, 
964, 62 Mont. 363. 


77. Frederick v. Wilbourne, 73 So. 
442,198 Ala. 137; In re Sand’s Estate, 
116 N.Y.S. 426, 62 Misc. 146, 7 Mills 
Surr. 64. 


[a] Probate in common form tn- 
der civil code of Georgia.—Frederick 
v. Wilbourne, 73 So. 442, 198 Ala. 
137. 


[b] Under laws of Missouri.—In 
re Sand’s Estate, 116 N.Y.S. 426, 62 
Mise. 146, 7 Mills Surr. 64. 


78. In re Beban’s Estate, 237 N.Y. 
So 70n; Le SeMisess26. 


79. Moore v. Lewis, 21 Ala. 580. 


€0. Ill.—Pratt v. Hawley, 130 N.E. 
7938, 297 Ill. 244. 


205 P. 


Me.—Holyoke v. Holyoke’s pee: 


87 A. 40,.110. Me. 469. 
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The rule of comity will not be followed 
when it makes effectual an attempt to frustrate the 
carefully considered provisions of a will.7§ 
bate of a will in a foreign country confers no autnor- 
ity to proceed on it as a will in another jurisdiction, 
although it might be evidence on which to have it 
admitted to probate there.’°® 

Want of jurisdiction. 
bate court had no jurisdiction of the subject matter 
or the person,®® or that the proceeding for the pro- 
bate of the will was under a law in violation of the 
federal constitution,®+ the record is a nullity, and 
not entitled to any credit. 
foreign court depends on the domicile*? which there- 
fore is open to reéxamination;*? but there is some 


The pro- 


If it appears that the pro- 


The jurisdiction of the 


Miss.—Woodville v. Pizzati, 81 So. 


127, 119 Miss. 442. 


Mont.—In re Coppock’s Estate, 234 
P. 258, 72 Mont. 431, 39 A.L.R. 1152. 


N.Y.—Matter of Horton, 111 N.E. 
1066, 217 N.Y. 363, Ann.Cas.1918A 611. 


[a] Probate by United States dis- 
trict court for China.—‘“Neither the 
full faith and credit clause of the 
Constitution (section 1, art. 4, U. S. 
Const.), nor the legislation enacted 
in pursuance thereof, compels the 
courts of this state to give recogni- 
tion to the judgment of the District 
Court in China if that court did not 
have jurisdiction to render the judg- 
ment in question.” In re Coppock’s 
Estate, 234 P. 258, 259, 72 Mont. 431, 
39) PANEER, L152: 


81. Pratt v. Hawley, 130 N.E. 793, 
297 Ill. 244. 


[a] Due process of law.—If the 
judgment of the probate court offend- 
ed against the provision for due proc- 
ess of law, the judgment was void. 
eae a Hawley, 130 N.E. 793, 297 


82. See supra § 687. 


83. U.S.—Burbank vy. Ernst, 34 S. 
Ct, 2:99, (232 (USS, 162; 58 Pi waaebode 
Tilt v. Kelsey, .28 SiGe: 1.20% Was. ace 
52 L.Ed. 95; Overby v. Gordon, 20 S. 
Ct. 602;-177. USS 2144 44 Eide 740 
Thormann v. Frame, 20 S.Ct. 446, 176 
U.S. 350, 44 L.Ed. 500. 


Ala.—Frederick v. 
So. 442, 198 Ala. 137 


Cal.—iIn re Reynolds’ Estate, 20 P. 
(2d) 323; In re Clark’s Estate, 82 P. 
760, 148 Cal. 108, 113 Am.S.R. 197, 
1 L.R.A.N.S. 996, 7 Ann.Cas. 306. 


Iowa.—Sullivan v. Kenney, 126 N. 
W. 349, 148 Iowa 361. 


Mich.—Scripps v. Durfee, 90 N.W. 
1061, 131 Mich. 265, 100 Am.S.R. 614. 


N.H.—Stark v. Parker, 56 N.H. 481. 


N.Y.—Matter of Horton, 111 N.E. 
1066, 217 N.Y. 368, Ann.Cas.1918A 611; 
Matter of Cummings, 127 N.Y.S. 109, 
142 App.Div. 377; Matter of Paris, 
176 N.Y.S. 879, 107 Mise. 463; In re 
Wise’s Estate, 146 N.Y.S. 789, 84 Misc. 
668 [rev on other grounds 150 Noy. S: 
782, 165 App-Div. 420, 14 Mills Surr. 
189]; Plant v.. Harrisons“ 74 Nis. 
411, 36 Misc. 649. 


N.D.—McEwen v. McEwen, 197 N. 
W. 862, 50 N.D. 662. 


Ohio.—Manuel v. Manuel, 
St. 458. 


Okl.—Richards v. Huff, 293 P. 1028, 
146 Okl. 108. 


Tex.—Holland v. Jackson, 37 S.W. 
(2d) 726 [rev (Civ.App.) 19 S.W.(2d) 
428]; De Tray v. Hardgrove, (Commn. 
App.) 52 S.W.(2d) 239 [aff (Civ.App.) 


Wilbourne, 73 


13 Ohio 
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authority to the contrary.’ 


ers.87 


Probate of will of nonresident who dies leaving 
property within the state affects only the property 
and has no effect on the va- 
lidity of the will itself beyond the limited purpose 
of the plenary power possessed by the state respect- 


within the jurisdiction, 


ing property within its domain.*§ 


Subsequent proceedings in one jurisdiction are not 
binding on the courts of another jurisdiction which 


has previously probated the will.§® 


Under treaties with foreign countries requiring the 


34 S.W.(2d) 379]. 


Va.—Smith v. Smith’s Ex’r, 
Bus LeciViaen ot 1. 


Wis.—Frame vy. Thormann, 79 N.W. 
39, 102 Wis. 653. 


[a] Questions bearing on question 
of domicile, such as the effect of the 
testator’s unsoundness of mind, may 
be considered. Sullivan v. Kenney, 
126 N.W. 349, 148 Lowa 361. 


_ Probate as adjudication of domicile 
generally see supra § 1093. 


94 S. 


84. Thomas v. Morrisett, 76 Ga. 
384. 
85. Cal—aIn re Sankey’s Estate, 


Ze Ou O Guo eal woot 


Colo.—Corrigan v. Jones, 23 P. 913, 
14 Colo. 311. 


Iowa.—Sullivan v. Kenney, 
W. 349, 148 Iowa 361. 


N.D.—McEwen v. McEwen, 
W. 862, 50 N.D. 662. 


Tex.—Holland v. Jackson, 37 S.W. 
(2d) 726 [rev (Civ.App.) 19 S.W.(2d) 
428]. 

Vt.—Townsend y. Downer’s Estate, 
S2meVit eels. 


sé. In re Sankey’s Estate, 249 P. 
517, 199 Cal. 391; Willetts’ Appeal, 50 
Conn. 330; Hopper v. Nicholas, 140 N. 
E. 186, 106 Ohio St. 292. 


[a] Posthumous child is deemed 
to have been represented by its moth- 
er or others interested in the estate 
so as to bind it to the decree in pro- 
ceedings to probate its father’s will 
and in ancillary probate proceedings. 
In re Sankey’s Estate, 249 P. 517, 199 
Cali 391: 

[b] By appearing and admitting 
jurisdictional fact and participating 
thereafter in the proceedings, a par- 
ty is estopped to question the judg- 
ment of a foreign court probating 
the will. Hopper v. Nicholas, 140 N 
E. 186, 106 Ohio St. 292. 


g7. In re Sands’ Estate, 116 N.Y. 
S. 426, 62 Misc. 146, 7 Mills Surr. 64. 


88. Payne v. Payne, 39 S.W.(2d) 
205, 239 Ky. 99. 

g9. In re Griggs’ Estate, 160 N.W. 
1018, 1385 Minn. 353. 


90. Vogel v. New York Life Ins. 
Cond r(2d) 205 [cert den 538 S.Ct. 
9, 287 U.S. 604, 77 L.Hd. 525]. 


91. In re Curtiss’ Will, 250 N.Y.S. 
146, 140 Misc. 185. 


92. Ala.—Goodman vy. Winter, 64 
Ala. 410, 38 Am.R. 13; Thrasher v. 


126 N. 


UGE ING 


The foreign probate 
creates a presumption that the jurisdiction was 
founded on sufficient evidence of domicile,®® and this 
presumption is conclusive as to all persons who were 
parties to the proceeding,®® but it does not estop oth- 
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recognition of probate proceedings of wills of nation- 
als of the respective parties, full faith and credit 
will be given to a will established as valid in the 
country of the testator’s domicile.?° 


That foreign probate was had in bad faith does 


not make it a nullity if the court had jurisdiction.*” 


[§ 1100] (2) Operation on Realty and Personalty. 
A decree in the state of the testator’s domicile is 
conclusive in all other jurisdictions as to the testa- 
tor’s personal property, which follows the person 
of the owner,®? and as to the real property within 


the state of the testator’s domicile,®?* but it is gen- 


erally held, in the absence of a controlling statute,°* 
that foreign probate of a will of lands does not es- 
tablish the validity of the will, but that the will 


must appear to have been executed in accordance 


Ingram, 32 Ala. 645. 


Ind.—Reed v. Bishop, 97 N.E. 1023, 
51 tnd.App. 187. 


4T0.—White v. Greenway, 263 S.W. 
104, 303 Mo. 691. 


Tenn.—Kirkland v. Calhoun, 248 S. 
W. 302, 147 Tenn. 388; Martin v. 
Stovall, 52 S.W. 296, 103 Tenn. 1; Wil- 
liams v. Saunders, 45 Tenn. 60. 


Tex.—Pendleton v. Hare, (Commn. 
App.) 231 S.W. 834 [rev (Civ.App.) 
214 S.W. 948]. 


aN enn p. Todd, 3 Leigh (30 Va.) 


[a] On application for ancillary 
probate.—In respect of personal prop- 
erty, the foreign probate is conclu- 
sive as to the due execution of the 
will and the testamentary capacity of 
the testator, so that there can be no 
contest of the validity of the will on 
an application for ancillary probate. 
Goodman vy. Winter, 64 Ala. 410, 38 
Am.R. 13. 


{b] In Kentucky (1) “the simple 
judgment and order of a foreign court 
of probate, admitting a will to pro- 
bate, is sufficient to authorize an au- 
thenticated copy of such will, ac- 
companied with the certificate of pro- 
bate, to be admitted to probate in this 
state as a will of personalty. The 
evidence upon which such will was 
probated in the foreign court need not 
appear. If the record and judgment 
of the foreign court of probate, ad- 
mitting such will to probate, fail to 
show evidence to the contrary, our 
courts of probate must presume that 
the evidence before the foreign court 
of probate was sufficient, and admit 
the authenticated copy of such will 
to probate as a will of personalty.”’ 
Dupoyster v. Gagoni, 1 S.W. 652, 653, 
S40 ky 4032) 68) Koy S92 biG) ses in 
so far as it constitutes a will of per- 
somalty in this commonwealth, the 
order of probate in the sister state or 
foreign country is accepted. The 
statute creates a presumption that 
the will was duly executed and ad- 
mitted to probate; but that presump- 
tion may be overcome by proof to 
the contrary.” Northeutt v. Patter- 
son, 24 S.W.(2d) 902, 903, 283 Ky. 
23. 


93. Kirkland v. Calhoun, 248 S.W. 
302, 147 Tenn. 388. 


94. Sluder v. Wolf Mountain Lum- 
ber (Coy 106. Sib 20 bese Ni. Ole 60. 
And see cases infra note 95. 


[a] Curative acts of jurisdiction 
in which devised land is situated may 
remedy insufficiency of foreign pro- 


with the lex loci rei sitz.°* In some states, however, 


bate. Sluder v. Wolf Mountain Lum- 
ber Co., 106 SH. 215, 181 IN-C.n692 


95. U.S.—McCormick v. Sullivan, 
10 Wheat. 192, 6 L.Ed. 300; Vogel v. 
New York Life Ins. Co., 55 F.(2d) 205 
[eert den 53 S.Ct. 9, 287 U.S. 604,577 
L.Ed. 525]. 


Ala.—Frederick v. Wilbourne, 73 


So. 442, 198 Ala. 137; Goodman v. 
Winter, 64 Ala. 410, 38 Am.R. 18; 
Varner v. Bevil, 17 Ala. 286. 


Ark.—Selle v. Rapp, rk S.W. 662, 
143 Ark. 192, 13 A.E.R. 49 


Del.—Pritchard v. nae a 47 A. 
376, 18 Del. 553; Pennel’s Lessee v. 
Weyant, °2¢Del. 501: = Stiwiames: 
Church v. Walker, 1 Del.Ch. 284. 


Ill.—Plenderleith vy. Edwards, 159 
N.E. 780, 328 Ill. 481; Richards v. Mil- 
ler, 62 Ill. 417. 


Ky.—Dupoyster v. Gagani, 1 S.W. 
652, 84 Ky. 403, 8 Ky.L. 392; Wil- 
liams v. Jones, 14 Bush 418; Sneee& 


y Ewing, 5 J.J.Marsh. 460, 22 Am.D. 


Md.—Budd v. Brooke, 3 Gill 198, 43 
Am.D. 321. 


Miss.—Woodville v. Pizzati, 81 So. 
127, 119 Miss. 442; Crusoe vy. Butler, 
36 Miss. 150. 


Mo.—White v. Greenway, 263 S.W. 
104, 303 Mo. 691. 


bye ean v. Sprague, 40 N.H. 


N.J.—Lindsley v. O’Reilly, 15 A. 
379, 50 N.J.Law 636, 7 Am.S.R. 802, 
1 L.R.A. 79; Nelson y. Potter, 15 A. 
375, 50 N.J.Law 324. 


N.Y.—Lowe v. Plainfield Trust Co. 
of Plainfield, N. J., 215 N.Y.S. 50, 216 
App.Div. 72; In re Nash’s Will, 76 
N.Y.S. 453, 37 Misc. 706, 3 Mills Surr. 
48; Davison’s Will, Tuck.Surr. 479. 


N.C.—Raleigh, ete., R. Co. v. Glen- 


don, ete., Min., etc., Co., 18 SS.) 208; 
113 N.C. 241: Hyman v. Gaskins, 27 
eS 267; Blount v. Patton, 9 N.C: 


Or.—In re Clayson’s Will, 34 P. 358, 
24 Or. 642. 


Tenn.—Kirkland y. Calhoun, 248 S. 
W. 302, 147 Tenn. 388; Williams v. 
Saunders, 45 Tenn, 60; Smith v. Neil- 
son, 13 Lea 461. 


Rue pn v. Hopkins, 27 Tex. 


aa sos p. Povall, 3 Leigh (30 Va.) 


W.Va.—Thrasher v. Ballard, 10 S. 
E. 411, 33 W.Va. 285, 25 Am.S.R. 894. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1100-1101] 


where realty therein has been disposed of by the 
will of a nonresident owner, the same effect is given 
to probate at the testator’s domicile as in the case 
of a will of personalty, that is, the probate is con- 
clusive as to the validity of the will to pass the title 
to the land devised;°® and it has been held that, 
where the will of a citizen of a foreign country who 
was domiciled in this country was probated there by 
a court having jurisdiction, such probate is conelu- 
sive as to personal property there situated.°* Al- 
though a will probated in one jurisdiction but not 
registered or ordered executed in another may be a 
sufficient muniment of title in the latter to protect 
a vendee of the devisee of lands therein,®* probate in 
one jurisdiction is ordinarily held not to pass title 
to land in another jurisdiction, without ancillary pro- 
bate or record;®® but there is authority to the con- 
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placed on record in the state wherein the land is sit- 
uated, the foreign probate will be effective to pass 
title to the land;? but such statutes will not be giv- 
en an effect outside of their obvious purpose which is 
to afford constructive notice of the contents of the 
will’ and record evidence of the title to the land 
devised,* and to establish the will to the extent allow- 
ed by other relevant statutes.> A record in an office 
other than that specified in the statute is not avail- 
able to convey title.® The refusal of the courts of the 
testator’s domicile to recognize the decree of the 
court of another state properly exercising its ju- 
risdiction in probating a will devising property 
therein does not affect the probate.” 

[§ 1101] (8) Collateral Impeachment.? The 


rules already stated forbidding collateral attack on 
the probate of a will® apply not only to probates 


trary.? 


[a] In Connecticut (1) the rule of 
the text is recognized. Ferriday v. 
Grosvenor, 86 A. 569, 86 Conn. 698; 
Irwin’s Appeal, 33 Conn. 128. (2) Un- 
der statutes passed in 1856 and 18638, 
however, all wills executed out of the 
state according to the formalities re- 
quired by the law of the place where 
executed, and whether of real or per- 
sonal estate, were given the force and 
effect of domestic wills to pass all the 
property situate in this state. Irwin's 
Appeal, supra. 

96. Colo.—Corrigan v. Jones, 23 P. 
913, 14 Colo. 311. 


Me.—Lyon y. Ogden, 27 A. 258, 85 
Me. 374. 
Mich.—wWilt v. Cutler, 38 Mich. 189. 


Minn.—Babcock v. Collins, 61 N.W. 
1020, 60 Minn. 73, 51 Am.S.R. 503. 


Wis.—Hayes v. Lieulokken, 4 N.W. 
584, 48 Wis. 509. 

97. Newcomb v. Newcomb, 57 S. 
W. 2, 108 Ky. 582, 22 Ky.L. 286, 51 
L.R.A. 419. 

98. Bissell v. Bodcaw Lumber Co., 
64 So. 792, 134 La. 839. 

Will or copy thereof as evidence 
generally see infra § 1102. 


99. U.S.—McCormick v. Sullivan, 
10 Wheat. 192, 6 L.Ed. 300; Kerr v. 
Moon, 9 Wheat. 565, 6 L.Ed. 161. 


Ala.—Collum v. Price, 64 So. 88, 


185 Ala. 556. 

Colo.—Sayre v. Sage, 108 P. 160, 47 
Colo. 559. 

Conn,—Ferriday v. Grosvenor, 86 A. 
569, 86 Conn. 698. 

Del.—Pritchard v. Henderson, 47 A. 
376, 18 Del. 553; Pennel’s Lessee v. 
Weyant, 2 Del. 501. 


Tll.—Dibble v. Winter, 93 N.E. 145, 
247 Ill. 243. 

Ky.—Sneed y. Ewing, 5 J.J.Marsh. 
460, 22 Am.D. 41. 


La.—Dixon vy. D’Armond, 23 La.Ann. 
200; Robert v. Allier’s Agent, 17 La. 
4: Deshon v. Jennings, 5 Mart. 568, 
642. 


Miss.—Belt v. Adams, 87 So. 666, 
125 Miss. 387 [overr sug error 86 So. 
584, 124 Miss. 194]; Crusoe v. Butler, 
36 Miss. 150. 


Mo.—Emmons v. Gordon, 41 S.W. 
998, 140 Mo. 490, 62 Am.S.R. 734; Van 
Syckel v. Beam, 19 S.W. 946, 110 Mo. 
589; Gaven vy. Allen, 13 S.W. 501, 100 
Mo. 293; Graves v. Ewart, 11 S.W. 
971, 99 Mo. 13. 


The courts will give effect to statutes in 
some jurisdictions providing that, on the will being 


N.C.—Ward v. Hearne, 48 N.C. 326. 


Ohio.—Wilson’s Ex’rs v. Tappan, 6 
Ohio 172; Barr v. Chapman, 11 Ohio 
Dec. (Reprint) 862, 30 Cince.L.Bul. 264 
[aff 1 Ohio Cir.Dec. 546, 2 Ohio Cir.Ct. 
387, 27 Wkly.L.Bul. 392]. 


Tenn.—Kirkland v. Calhoun, 248 S. 
W. 302, 147 Tenn. 388. 


Tex.—Kennedy’s Estate v. Richard- 
son, (Civ.App.) 41 S.W.(2d) 95. 


Vt.—Walton vy. Hall’s Estate, 29 A. 
803, 66 Vt. 455. 


W.Va.—Thrasher v. Ballard, 10 S.E. 
411, 33 W.Va. 285, 25 Am.S.R. 894. 


Wis.—Wells, Fargo & Co. v. Walsh, 
57 N.W. 969, 87 Wis. 67. 


Extraterritorial effect of judgment 
or decree on lands generally see Judg- 
ments § 1602. 


Conclusiveness of ancillary probate 
or record of foreign will see supra § 
1092. 


Probate or record of foreign will 
generally see supra §§ 656-665. 


1. Currell v. Villars, 72 F. 330 (de- 
cided under law of Tennessee); Ap- 
person v. Bolton, 29 Ark. 418; Blei- 
dorn v. Pilot Mountain Coal, ete., Co., 
15 S.W. 737, 89 Tenn. 166, 204; Smith 
v. Neilson, 13 Lea (Tenn.)' 461. 


2. D.C.—Prall v. Prall, 56 App.D.C., 
333,-13 F.(2d)- 305 [motion to am gr 
in part 166 “App D.C. e336" ib) seed) 
“isos 


Tll._—Krome -v. Halbert, 104 N.BE. 
1066, 263 Ill. 172 [aff 183 Il].App. 551]; 
Dibble v. Winter, 93 N.B. 145, 247 Ill. 
243. 


Mass.—Parker vy. Parker, 11 Cush. 
59: 


Mich.—Clow v. Plummer, 48 N.W. 
795, 85 Mich. 550. 


N.J.—Kennedy v. Island V-velop- 
ment Co., 156 A. 233, 9 N.J.Mé: ,°921. 


Ohio.—Carpenter v. Denoon, 29 
Ohio St. 379. 
Tex.—Smith v. Allbright, (Civ. 


App.) 261 S.W. 461; 
Vidor Lumber Co., (Civ.App.) 176 S. 
W. 100; Keenon v. Burkhardt, (Civ. 
App.) 162 S.W. 483. See Smith v. All- 
bright, (Civ.App.) 279 S.W. 852 (for- 
eign will proceedings, attacked col- 
laterally in proceeding to try title 
because of discrepancy in name, are 
not void, but merely voidable). 


Lane v. Miller & 


Wis.—Simpson v. Cornish, 218 N. 
W. 193, 196 Wis. 125; In re Gailey’s 
Will, 171 N.W. 945, 169 Wis. 444; 
Wells, Fargo & Co. v. Walsh, 60 N.W. 


generally, but also to the probate of a will in a for- 
eign state or country.1° 


A bill to remove a foreign 


824, 88 Wis. 534; 
28 Wis. 548. 


And see statutory provisions. 


[a] Filing as evidence of power.— 
The filing of an exemplified copy of 
a foreign will is merely evidence of 
the power to make a conveyance, but 
the power to convey is derived from 
the will and not from: the authority 
of the statute which provides for the 
recording. Kennedy v. Island De- 
yelopmens Co., 156 A. 233, 9 N.J.Misc. 


Conclusiveness of ancillary probate 
generally see supra § 1092. 


3. Plenderleith v. Edwards, 159 N. 
E. 780, 328 Ill. 431. 


4. Nelson v. Potter, 15 A. 375, 50 
N.J.Law 324; Lockwood v. Lockwood, 
3 N.Y.S. 887, 51 Hun 337, 2 L.R.A. 425 
[Laff 2 N.Y.S. 224]; Hayes v. Lieulok- 
ken, 4 N.W. 584, 48 Wis. 509. 


[a] Thus (1) it is held that such 
statutes were not intended to make a 
copy of a foreign will, and the record 
of foreign probate, evidence of the 
death of the testator or the authority 
of the executor to foreclose a mort- 
gage. Hayes v. Lieulokken, 4 N.W. 
584, 48 Wis. 509. (2) According to 
the construction put on the statutes 
by some courts, the admission to 
record of a will, which has been pro- 
bated in a foreign state, but which 
has not been executed according to 
the law of the state where the land 
is situated, does not make it effectual 
to pass title, but merely makes the 
copy or transcript competent evi- 
dence: _Nelson v. Potter, 15° Al 375, 
50 N.J.Law 324. Lockwood v. Lock- 
wood, 3 N.Y.S. 887, 51 Hun 337, 2 L.R. 
A. 425 [aff 2 N.Y.S. 224]. 


Conditions precedent to admission 
to record see supra §§ 660, 661. 

5. Thomas v. McGhee, 8 S.W.(2d) 
q1, 320 Mo. 519. 


6. Cobb v. Willrett, 144 N.E. 834, 
313 Ill. 92. 


7. ‘Frederick v. Wilbourne, 73 So. 
442, 198 Ala. 137. 
8. Collateral impeachment of: 


Judgment probating will generally see 
supra § 1095. 


Adjudication .as to validity or 
validity of will see infra § 1107. 


Ancillary probate of foreign will see 
supra § 1095. 


9. See supra § 1095. 


10. Ala.—Thrasher vy. Ingram, 382 
Ala. 645. 


Markwell v. Thorn, 


in- 
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will as a cloud on title, or to partition land on the 
theory of an invalid foreign will, would be a collat- 
eral attack on the foreign probate,t? whereas a bill 
to contest would be a direct attack.'? 


[§ 1102] (4) Will or Copy Thereof, Probate, and 
The rule that an unprobated 
will is not receivable in evidencet® applies not only 
to domestic wills, but also to foreign wills;'* but the 


Record as Evidence. 


Cal.—In re Sankey’s Estate, 249 P. 
517,.199 Cal. 391. 


Tll.— Palmer v. Gardiner, 77 Ill. 143; 
Gardner v. Ladue, 47 Ill. 211, 95 Am. 
D. 487. 


Kan.—Quinton v. Kendall, 
600, 122 Kan. 814. 
La.—Jones v. Hunter, 6 Rob. 235. 


Mo.—Stevens v. Oliver, 98 S.W. 492, 
200 Mo. 492. Contra Gillett v. Camp, 
23 Mo. 375. 


N.Y.—Garvey v. U. S. Fidelity, etc., 
Con T9INGY.S' 337, 70 App Div. 391; 
In re Larsen’s Estate, 242 N.Y.S. 486, 
137 Mise. 271. 


Or.—Grignon v. Shope, 197 P. 317, 


253 P. 


100 Or. 611; Wells v. Neff, 12 P. 84, 
88, 14 Or. 66. 
[a] Nonjoinder of interested par- 


ties.—A will cannot be contested in 
a collateral proceeding, out of the 
state where it has been probated, and 
beyond the jurisdiction of the estate 
dévised and bequeathed by it, espe- 
cially when all of the parties interest- 
ed in the provisions of the will are 
not parties to the proceeding. Palm- 
er v. Gardiner, 77 Ill. 143. 


11. Dibble v. Winter, 93 N.E. 145, 
247 Ill. 2438. 


12. . Dibble v. Winter, supra. 
13. See supra § 1098. 


14 Jemison v. Smith, 37 Ala. 185; 
Coffee v. Groover, 20 Fla. 64 [rev on 
other grounds 8 S.Ct. 1, 123 U.S. 1, 31 
L.Ed. 51]; Succession of Bowles, 3 
Rob: (La.) 33; Robert v. Allier’s 
Agent, 17 La. 4; McIntosh v. Mara- 
thon Land Co., 85 N.W. 976, 110 Wis. 
296. 


[a] Probate of will must appear 
from transcript.—(1) It has been said 
that a certified copy of the probate 
of a will of another state cannot be- 
come evidence under the act of con- 
gress unless it appears from the 
transcript or exemplification that the 
will was admitted to probate. Jemi- 
son v. Smith, 37 Ala. 185; Coffee v. 
Groover, 20 Fla. 64 [rev on other 
grounds 8 S.Ct. 1, 123 U.S. 1, 31 L.Ed. 
51]; Succession of Bowles, 3 Rob. 
(La.) 33. (2) But an authenticated 
copy of a will probated in Pennsyl- 
vania has been admitted under statute 
in Wisconsin, although the copy. did 
not show a formal order admitting 
the will to probate, it appearing by the 
law of Pennsylvania that no formal 
order was necessary. McIntosh v. 
Marathon Land Co., 85 N.W. 976, 110 
Wis. 296. 

15. See supra § 1099. 


16. U.S.—lLong v. Patton, 14 S.Ct. 
1167, 154 U.S. 573, 19 L.Ed. 881; Slack 
v. Walcott, 22 F.Cas.No. 12,932, 3 
Mason 508. 


Ala.—Jemison v. Smith, 37 Ala. 187; 
Puryear v. Beard,.14 Ala. 121; White 
v. Strother, 11 Ala. 720. 


Del.—Smith v. Redden, 5 Del. 321. 
Fla.—Coffee v. Groover, 20 Fla. 64 


[rev on other grounds 8 S.Ct. 1, 123!S.E. 597, 157 Ga. 869; 


WILLS 


vi ain 


[§§ 1101-1102 


probate of a will in another state being a judicial 
proceeding within the meaning of the act of con- 
gress,!® when properly authenticated under the act, 
it is admissible in the courts of the several states,'® 


without formal proof of the statute giving the for- 


U.S. 1, 31 L.Ed. 51]. 


Ga.—Chattanooga Iron & Coal Cor- 
poration v. Shaw, 122 S.E. 597, 157 Ga. 
869; Doe ex dem Dooly v. Roe, 31 Ga. 
593; Blackwell v. Grant, 167 S.E. 338, 
46 Ga.App. 241. 


Ill.—Chicago Terminal Transfer R. 
Co. v. Winslow, 74 N.E. 815, 216 Ill. 
166; Newman vy. Willetts, 52 Ill. 98; 
Berner v. Ladue, 47 Ill. 211, 95 Am. 


pe Seren sons v. Davis, 9 Iowa 


Ky.—Robertson v. Barbour, 6 T.B. 
Mon. 523. 


La.—Succession of Bowles, 3 Rob. 
33; Johnson v. Rannels, 6 Mart.N.S. 
ets Balfour v. Chew, 5 Mart.N.S. 


Md.—Case v. McGee, 8 Md. 9. 
Mich.—Wilt v. Cutler, 38 Mich. 189. 


» Minn.—Memphis First Nat. Bank 
v. Kidd, 20 Minn. 234. 


panacea eiv in v. Lyons, 18 Miss. 


Mo.—Drake y. Fender, 88 Mo. 644; 
Gaines v. Fender, 82 Mo. 497; Keith 
v. Keith, 80 Mo. 125; Lewis v. St. 
Louis, 69 Mo. 595; Haile v. Hill, 13 
Mo. 612; Bright v. White, 8 Mo. 421. 


N.C.—John L. Roper Lumber Co. v. 
Hudson, 68 S.E. 1065, 153 N.C. 96; 
Lancaster v. McBryde, 27 N.C. 421. 


Pa.—Morris v. Vanderen, 1 Dall. 64, 
1 L.Ed. 38; Criswell v. Altemus, 7 
Watts 565. 


S.C.—Smith v. Smith, 5 §.C.Eq. 160. 
Tenn.—Kiernan v. Casey, 93 S.W. 
576, 116 Tenn. 245. 


Vt.—Walton v. Hall, 29 A. 803, 66 
Vt. 455. 


Va.—Gornto v. Bonney, 7 Leigh (34 
Va.) 234. 


W.Va.—Carmichael v. Reed, 86 S.E. 
662, 76 W.Va. 672; In re Rumford’s 
Will, 66 S.E. 10, 66 W.Va. 39. 


17. Puryear v. Beard, 14 Ala. 121; 
Blackwell v. Grant, 167 S.E. 333, 46 


Ga.App. 241; Ripple v. Ripple, 1 
Rawle (Pa.) 386. 
[a] Authenticated records of pro- 


bato proceedings and the final ac- 
counting of the executors ina foreign 
jurisdiction are admissible, notwith- 
standing the statutes thereof were 
not specially pleaded. Blackwell v. 
Grant, 167 S.E. 333, 46 Ga.App. 241. 


18. U.S.—Long v. Patton, 14 S.Ct. 
1167, 154 U.S. 578, 19 L.Ed. 881 (de- 
cided according to the law of Illi- 
nois); Slack v. Walcott, 22 F.Cas. 
No. 12,932, 3 Mason 508. Contra 
Darby’s Lessee v. Mayer, 10 Wheat. 
465, 6 L.Ed. 367 (holding that a will 
probated in Maryland is not receiv- 
able in evidence in an action of eject- 
ment for land in Tennessee). 


Ga.—White v. First Nat. Bank, 162 
S.E. 701, 174 Ga. 281; Chattanooga 
Yron & Coal Corporation v. Shaw, 122 
Doe ex dem 


eign probate court jurisdiction.17 This rule has been 
applied although the will has not been probated or 
recorded in the state where the evidence is sought to 
be introduced ;18 


but some authorities hold that, 


Dooly v. Roe, 31 Ga. 593; Blackwell vy. 
Grant, 167 S.E. 333, 46 Ga.App. 241. 


Ill. Chicago Terminal Transfer R. 
Co. v. Winslow, 74 N.E. 815, 216 Il. 
166; Newman vy. Willetts, 52 Ill. 98; 
Gardner v. Ladue, 47 Ill. 211, 95 Am. 
Die ets Shephard v. Carriel, 19 Ill. 


Mo.—Drake v. Curtis, 88 Mo. 644; 
Gaines v. Fénder, 82 Mo. 497; Keith 
v. Keith, 80 Mo. 125; Bradstreet v. 
Kinsella, 76 .Mo. 63; Lewis v. St. 
Louis, 69 Mo. 595 [aff 4 Mo.App. 563]. 


Pa.—Morris’ Lessee v. Vanderen, 1 
Dall. 64, 1 L.Ed. 38; Criswell v. 
Altemus, 7 Watts 565. 


1g Smith v. Smith, 5 S.C.Eq. 


Tenn.—Kiernan v. Casey, 93 S.W. 
576, 116 Tenn. 245. 


Vt.—Walton v. Hall’s Estate, 29 A. 
803, 66 Vt. 455. Contra Ives v. 
Allyn, 12 Vt. 589. 


W.Va.—Carmichael v. Reed, 86 S.E. 
662, 76 W.Va. 672; In re Rumford’s 
Will, 66 S.E. 10, 66 W.Va. 39. 


[a] Mlustrations.—(1) A duly 
certified copy of a valid will, duly 
probated in Virginia, prior to the for- 
mation of West Virginia, and duly 
authenticated, is admissible in evi- 
dence, although not recorded in West 
Virginia. Carmichael v. Reed, 86 S.E. 
662, 76 W.Va. 672. (2) Where a suit 
in one state brings incidentally in 
question the title to land held under 
a devise in another state, it is not 
necessary that there should be a pro- 
bate of the will in the state where the 
suit is brought, before it can be used 
as ‘evidence of a title. Slack v. Wal- 


Cott 22 F.Cas.No. 12,932, 3 Mason 
[b] Admissibility to show capac- 


ity of executrix.—Although it may 
not be admissible as a muniment of 
title, a certified copy of an unrecord- 
ed foreign will, having only two wit- 
nesses, and therefore not subject to 
probate in Georgia, is admissible in 
that jurisdiction to show that a par- 
ticular person was the executrix and 
could exercise a power of sale. White 
v. First Nat. Bank, 162 S.E. 701, 174 
Ga. 281. 


_{c] In Alabama (1) in order that 
title to real estate under a will may 
be proved, the record of its probate 
within the jurisdiction, or the will in- 
dorsed with the certificate of the pro- 
bate judge as provided by statute, 
must be introduced (Collum vy. Price, 
64 So. 88, 185 Ala. 556), (2) and the 
record of a probate not showing the 
contents of the will, but merely the 
identity of the testatrix, cannot be 
aided, as evidence of title, under the 
will, by a mere subsequent petition 
for probate of such person’s will, with 
the will annexed, there being no de- 
cree substituting this as the record 
on which the decree of probate was 
based (Collum v. Price, supra). 


_ [ad] In Texas (1) the rule stated 
in the text has been held applicable to 
wills of personalty (Hurst v. Mel- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1102-1103] 


before it may be received, the foreign will must be 
admitted to probate or record in the jurisdiction in 
which it is offered in evidence,'® or be of such char- 
acter as to entitle it there to be admitted to record.*° 


Certified copies of the will and foreign probate 
are admissible in some jurisdictions,?! and in a num- 
ber of states provision is made for the registration 
of duly authenticated copies thereof and the admis- 
sion of certified copies of such registry.22 In the ab- 
sence of statutory authority therefor, however, the 
admissibility of such copies has been denied;*? and 
a copy not certified in the manner prescribed by the 
controlling statute is not admissible.?* A copy of a 
probate of a will in another state is inadmissible 
where the probate would not be evidence in the 
state where it was made.”°® 


Rebuttal and burden of proof. A will probated in 
a foreign jurisdiction and not in the jurisdiction of 
the forum, being evidence of the same character as 
any other document,** the validity of which may be 
rebutted,?7 when evidence in rebuttal is introduced, 
the party relying on such will has the burden of go- 
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ing forward with the proof.?% 


[§ 1103] 2. Adjudication as to Validity of Will 
or Probate?®—a. In General. Where the validity 
of a will, or the probate thereof, is directly contest- 
ed, either in the probate proceedings or in an inde- 
pendent action, the judgment or decree, so long as 
it remains unreversed, is binding on all interested 
persons as to all matters in issue and passed on, and 
they are precluded from again attacking the va- 
lidity of the will or probate in a similar or different 
action,®° unless the judgment or decree was obtained 
by fraud and collusion,*! or unless they were not 
parties to the contest, and the statutes of the partic- 
ular state confer on them a right to institute another 
contest.** Accordingly, remaindermen made parties 
to a will contest are bound by the judgment there- 
in,*? and remote expectancies may be eut off by 
such judgment under the doctrine of representation 
although the holders thereof were not nominal par- 
ties.2* As to matters not in issue and not determin- 
ed, however, the judgment or decree is not res judi- 


linger, 11 S.W. 184, 73 Tex. 189), (2) 
and stated not to be applicable to 
wills of realty (Paschal v. Acklin, 27 
Tex. 173; Hare v. Pendleton, (Civ. 
‘App.) 214 S.W. 948 [rev on other 
grounds (Commn.App.) 231 S.W. 
.334]). 


19. Ind.—Thieband v. 
10 Ind. 454; Howard v. Merker, 
N.E. 807, 73 Ind.App. 400. 


Md.—Beatty v. Mason, 30 Md. 409; 
Budd v. Brooke, 3 Gill 198, 43 Am.D. 
321. 


N.H.—Barstow v. Sprague, 40 N.H. 


Sebastian, 
127 


27 

N.J.—Graham y. Whitely, 26 N.J. 
Law 254. 

N.C.—Kelly v. Ross, 44 N.C. 277; 
Ward v. Hearne, 44 N.C. 184. Contra 


Lancaster v. McBryde, 27 N.C. 421. 


R.L—Olney v. Angell, 5 R.I. 198, 73 
Am.D. 62. 


[a] In Kentucky (1) the rule of 
the text is recognized. Smith v. 
Shackleford, 9 Dana 452; Carmichal 


v. Elmendorf, 4 Bibb 484., (2) It is 
held, however, in this jurisdiction, 
that a will proved in Virginia before 
Kentucky was separated from that 
state may be admitted in evidence in 
Kentucky without further probate. 
Gray v. Patton, 2 B.Mon. 12; McCon- 
nell v. Brown, Litt.Sel.Cas. 459; Mor- 
gan’s Devisees v. Gaines, 3 A.K. 
Marsh. 613. . 


Ancillary probate generally see 
supra §§ 657-665. 
20. Howard v. Merker, 127 N.E. 


807, 73 Ind App. 400; Blount v. Pat- 


ton, 9 N.C. 237. 


21. U.S.-—O’Brien v. Woody, 18 F. 
Cas.No. 10,398, 4 McLean 75 (declar- 
ing law in Indiana). 


Ark.—Phebe v. Quillin, 21 Ark. 490. 


Jll.— Gardner v. Ladue, 47 Ill. 211, 
95 Am.D. 487. 


Ky.—Gray v. Patton, 2 B.Mon. 12; 
McConnell v. Brown, Litt.Sel.Cas. 459; 
Blmondorff v. Carmichael, 3 Litt. 472, 
14 Am.D. 86; Bowman v. Bartlet, 3 A. 
K.Marsh. 86. 

Md.—De Sobry v. De Laistre, 2 
Harr.&J. 191, 3 Am.D. 535. 

Mich.—General Conference Ass’n of 


Seventh Day Adventists v. Miculgau 
Sanitarium & Benevolent Ass’n, 132 


N.W. 94, 166 Mich. 504. 


Mo.—Keith v. Keith, 80 Mo. 125; 
Bradstreet v. Kinsella, 76 Mo. 638; 
Bee v. Chouteau, 14 Mo. 587, 55 Am. 

+ 120, 


N.C.—Knight v. Wall, 19 N.C. 125. 


Va.—Corbett v. Nutt, 18 Gratt. (59 
Va.) 624 [aff 10 Wall. (U.S.) 464, 19 L. 
Ed. 976]. 


Wis.—McIntosh v. Marathon Land 
Co., 85 N.W. 976, 110 Wis. 296. 


22. U.S.—Secrist v. Green, 3 Wall. 
744, 18 L.Ed. 153 (Illinois statute). 


Md.—Beatty v. Mason, 80 Md. 409. 


Minn.—Memphis First Nat. Bank v. 
Kidd, 20 Minn. 234. 


Miss.—Montgomery v. Millikin, 13 
Miss. 151, 43 Am.D. 507; Montgomery 
v. Milliken, Sm.&M.Ch. 495. 


gen Bate v. Smith, 31 Mo. 
166. 


Neb.—Fremont, E. & M. V. Co. v. 
Setright, 51 N.W. 833, 34 Neb. 253. 


N.J.—Du Bois v. Waterman, 99 A. 
P43) CoN: Setuden tO. 


S.c.—Sally v. Gunter, 47 S.C.L. 72. 


Tenn.—Fielder v. Pemberton, 189 S. 
W. 873, 136 Tenn. 440. 


Tex.—Gordon v. Lewis, 133 S.W. 
927, 63 Tex.Civ.App. 53. : 


23. Huff v. Cox, 2 Ala. 310. 


[a] Thus, where an authenticated 
copy of a will from the court of a 
sister state was recorded in the 
clerk’s office of a county court of this 
state, but without any view to its 
execution here, an authenticated 
transcript from the records of the 
county court was inadmissible, the 
record itself being but the copy of a 
copy. Huff v. Cox, 2 Ala. 310. 


24. Barnett v. Barnett, 120 N.E. 
532, 284 Ill. 580; Harris v. Anderson, 
9 Humphr. (Tenn.) 779; Green vy. 
Benton, 22 S.W. 256, 3 Tex.Civ.App. 
92. 


25. Darby v. Mayer, 10 Wheat. (U. 
S.) 465, 6 L.Ed. 367. 


26. Documentary evidence gener- 
ally see Evidence §§ 900-1218. 


27. Prall v. Prall, 56 App.D.C. 333, 
13 F.(2d) 305 [mandate am on other 
grounds 56 .App.D.C. 336, 15 F.(2d) 


735). 
28. Prall v. Prall, supra. 


29. Effect of revocation of probate 
ov, rights and liabilities of purchasers 
of cergaed lands see infra XIII in 


Effect of setting aside of will on 
right of executor to compensation see 
Executors and Administrators § 2396. 


30. Colo.—Whipple v. Wessels, 180 
P.309,.66 Colo: 120: 


D.C.—Dugan v. Northcutt, 7 App. 
D.C. 351: 


Il.—De Witt County v. Leeper, 70 
N.E. 760, 209 Tl). 1338. 


La.—Hoover’s Heirs v. York, 35 La. 
Ann. 573. 


Md.—Pleasants v. McKenney, 71 A. 
955, 109 Md. 277; McDaniel v. Mc- 
Daniel, 39 A. 423, 86 Md. 623. 


Mo.—Teckenbrock v. McLaughlin, 
152) S.W.38,.246 Mo. 711. 


N.Y.—Anderson v. Smitley, 126 N. 
Y.S. 25, 141 App.Div. 421; Fox v. Fee, 
49 N.Y.S. 292, 24 App.Div. 314; 
sen v. Manhattan R. Co., 43 N.Y.S, 
$14, 14 App.Div. 442 [aff 58 N.E. 1085, 
164 N.Y. 559]; Henriques v. Miriam 
Osborn Memorial Home, 51 N.Y.S. 138, 
22 Misc. 653 [aff 51 N.Y.S. 284, 28 App. 
Div.” 354, amd: jb1,0 NEVES eid 4oe aes 
App.Div. 625, dism 51 N.E. 1091, 157 
N.Y. 672]; Matter of Ruppaner’s Will, 
37. N-Y.S. 429, 15 Mise. 654, 25 NY: 
Civ.Proc. 158, 1 Gibb.Surr. 445 [aff 
41 N.Y.S. 212, 9 App.Div. 422]. 


[a] Similarity of issues.—A will 
contest on the ground of undue influ- 
ence by several is conclusive as 
against a subsequent contest on the 
ground that several conspired unduly 
to influence the testatrix, the issues 
in the two proceedings being identi- 
eal. Teckenbrock v. McLaughlin, 152 
S.W. 38, 246 Mo. 711. 


31. McCambridge v. Walraven, 41 
A. 928, 88 Md. 378. 


32. Kinnaman vy. Kinnaman, 71 
Ind. 417; Myers v. Hogue, 187 N.E. 
127, 45 Ohio App. 330. 


33. Harris v. Randolph, 236 N.wW. 
51, 213 Iowa 772. 


34. Harris v. Randolph, supra; 
Teckenbrock v. McLaughlin, 152 S.W. 
38, 246 Mo. 711. 
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cata.2> A decree upholding the will leaves the exec- 
utor and trustee clothed with all the power and au- 
thority conferred by the will as and from the date of 
his appointment.?° 


[§ 1104] b. Refusal, Revocation, or Setting Aside 
of Probate—(1) In General. An instrument denied 
probate as a will for want of proper attestation has 
no force as a testamentary disposition of any part 
of decedent’s estate;?7 but a judgment refusing pro- 
bate because of a statute of limitations is no adjudi- 
cation of the original validity of the will.28 An adju- 
dieation that an alleged will is invalid does not op- 
erate to divest those named therein as beneficiaries 
of any rights, for the reason that none are conferred 
on them by a void instrument;*® and when a wiil 
is finally set aside, all purported rights of the par- 
ties thereunder cease,*® and the rights of interested 
persons must be determined as if the testator had 
diéd intestate, except as to such prima facie rights 
as they acquired by the formal probate of the will 
in the first instanee.*+ Rejection of an instrument 
conferring valuable rights and binding as a con- 
tract, or a conveyance, when offered for probate, 
does not affect its value as a contract,*? nor are the 
rights it confers disturbed by probating a conflicting 
will.4? The effect of refusal to probate a will in 


35. Ellis v. O’Neal, 165 S.E. 751, 
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widow and another did not prevent 
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solemn form is to set aside the probate in common 
form and declare an intestacy.** A judgment set- 
ting aside a will in an action after probate to contest 
is an entirety,*® and if erroneous as to one party, 
it is erroneous as to all.4® So, it has been held that, 
although only one person has the right to contest 
the probate, a decree setting aside probate inures 
to the benefit of all the interested parties;** but 
there is authority to the contrary.*® A judgment 
of probate subsequently set aside was not void but 
only voidable.?® 


Right of contestants to possession. Where a will 
has been successfully contested, the successful par- 
ties cannot be sent into possession until they have 
determined contradictorily with the tax collector 
the amount of inheritance tax due the state.°? 


[§ 1105] (2) Coneclusiveness of Decree—(a) In 
General. A revocation of probate is conclusive.*! 
So, a judgment declaring the probate invalid and the 
will null and void is conelusive against all of the par- 
ties,>? and when rendered by a court of competent 
jurisdiction cannot be collaterally attacked.°? A 
judgment or decree refusing to admit a will to pro- 
bate is conclusive in other courts or in different ac- 
tions,°* but it is not always conclusive in the same 


Godfrey’s Estate, 2 P.(2d) 894, 164 


175 Ga. 652; Bradley v. Bradley, 87 A. 
390, 119 Md. 645; Shepard v. Shepard, 
129 N.W. 201, 164 Mich. 183; Everdell 
v. Hill, 68 N.Y.S. 719, 58 App.Div. 151 
[rev 58 N.Y.S. 447, 27 Misc. 285, dism 
63 N.E. 1116, 170 N.Y. 581]. 


[a] Thus (1) it is not conclusive 
of the question whether the testator, 
in his lifetime, assigned certain Sse- 
curities by way of gift to one of his 
children (Shepard v. Shepard, 129 N. 
W. 201, 164 Mich. 183), (2) or whether 
the will complies with an agreement 
that the testator should will his prop- 
erty te certain nieces (Everdell v. 
Hill, 68 N.Y.S. 719, 58 App.Div. 151 
[rev 58 N.Y.S. 447, 27 Misc. 285, dism 
63 N.E: 1116, 170 N.Y. 581]). (3) So, 
a judgment dismissing a petition to 
set aside the judgment of the ordi- 
nary probating a will in common 
form is not a bar to an application to 
probate the will in solemn form, 
where the parties and issues were not 
the same. Ellis v. O’Neal, 165 S.E. 
751, 175 Ga. 652. 


36. Bernheim v. Stark, 29 Ohio C. 
A. 17%, 
37. Mitchell v. Weaver, 136 N.E. 


166, 242 Mass. 331. 


33. Vogel v. New York Life Ins. 
Co., 55 F.(2d) 205 [cert den 53 §.Ct. 9, 
287 U.S. 604, 77 L.Ed. 525]. 


39. Hogston v. Bell, 112 N.E. 883, 
185 Ind. 536. 


40. Harris v. Randolph, 236 N.W. 
51, 213 Iowa 772; Byrne v. Byrne, 233 
S.W. 461, 289 Mo. 109. 


41. Byrne v. Byrne, supra. 


[a] Rule applied.—(1) Where a 
will was annulled, decedent’s widow, 
whose dower had never been assigned 
to her, was entitled to the possession 
of the mansion home and the mes- 
suages thereto belonging during her 
life, and to all the rents and profits 
thereof, as if no will had ever existed. 
Byrne v. Byrne, 233 S.W. 461, 289 Mo. 
109. (2) A finding in the contest 
proceeding that the will was the re- 
sult of the undue influence of the 


the widow from having quarantine 
after the will was set aside, on the 
ground that to allow her quarantine 
would be to permit her to profit by 
her own wrong. Byrne v. Byrne, 
supra. 


42. Ellsworth v. Aldrich, (Tex.Civ. 
App.) 295 S.W. 206. 


43. Ellsworth y. Aldrich, supra. 
44. Johnson v. Ellis, 158 S.E. 39, 


172 Ga. 435; Hooks v. Brown, 53 S.E. 
583, 587, 125 Ga. 122; Rush v. Rush, 
19 Mo. 441. 


45. Wells v. Wells, 45 S.W. 1095, 
144 Mo. 198, 3 Prob.Rep.Ann. 282. 


46. Wells v. Wells, supra. 


47. Ind.—Floyd v. Floyd, 90 Ind. 
130; Leach y. Prebster, 39 Ind. 492. 


Kan.—Weichold v. Day, 236 P. 649, 
118 Kan. 598. 


N.Y.—White v. White, 146 N.Y.S. 
368, 84 Misc. 114 [aff 149 N.Y.S. 1119, 
164 App.Div. 922]. 


Ohio.—Powell v. Koehler, 39 N.E. 
195, 52 Ohio St. 103, 49 Am.S.R. 705, 
26 L.R.A. 480. 


Tex.—Buchanan v. Davis, (Civ. 
App.) 43 S.W.(2d) 279, 281, 282 [aff 
(Commn.App.) 60 S.W.(2d) 192, and 
quot Cyc]. 


[a] Thus an action properly 
brought by a person not estopped 
inures to the benefit of others in- 
terested with him, although they may 
themselves be estopped to bring the 
suit. Weichold vy. Day, 236 P. 649, 
118 Kan. 598. 


48. Samson vy. Samson, 30 P. 979, 
64 Cal. 327. 


49. Buchanan v. Davis, (Tex.Civ. 
App.) 43 S.W.(2d) 279 [aff (Commn. 
App.) 60 S.W.(2d) 192]. 


50. Succession of Hagan, 91 So. 
303, 150 La. 934. 
51.) Hunt vv. Aicrey) 28 Ala e580; 


Bradley v. Andress, 27 Ala. 596; Mc- 
Cay v. Clayton, 12 A. 860, 119 Pa, 133; 
Brown v. Gibson, 10 S.C.L. 326; In re 


Wash. 269 [appeal dism and cert den 
Spine 504, 286 U.S. 529, 76 L.Hd: 


52. lIowa.—Steffen v. Berend, 161 
N.W. 994, 180 Iowa 127. 


Mo.—Hines v. Hines, 147 S.W. 774, 
243 Mo. 480. 


N.Y.—In re Cavanaugh’s Will, 131 
yer: 982, 72 Misc. 584, 8 Mills Surr. 


Pa.—In re Given’s Estate, 81 A. 64, 
PASWA letek, (BY 


N.S.—In re Cullen, 43 N.S. 149. 


[a] Rule applied.—(1) A judg- 
ment annulling a will is conclusive in 
a subsequent action although there 
was a defect of parties in the will 
contest to which no objection was 
there made. Hines v. Hines, 147 S.W. 
774, 243 Mo. 480. (2) Where the 
testator’s will was set aside on the 
ground of insanity on evidence heard, 
and not on stipulation of the parties 
interested, under which the property 
was divided between them, the decree 
cannot thereafter be attacked on the 
sround that some of the heirs were 
insane. Steffen v. Berend, 161 N.W. 
994, 180 Iowa 127. 


53. See infra § 1107. 


54. U.S.—O’Connor v. Stanley, 54 
F.(2d) 20. 


Pe eps ke v. Richardson, 18 Cal. 


Mda.—Negro John v. Morton, 8 Gill 
Sade ool 


N.Y.—In re Spang’s Estate, 194 N. 
Y.S. 77, 118 Mise. 597; Von Meyer v. 
Varcoe, 175 N.Y.S. 826, 106 Misc. 426; 
Allen v. Grant, 171 N.Y.S. 769. 


S.C.—Davis v. Port’s Legatees, 7 S. 
C.L. 505, 5 S:C.. 197. 


Va.—Ballow v. Hudson, 13 Gratt. 
(54 Va.) 672; Schultz v. Schultz, 10 
Gratt. (51 Va.) 358, 60 Am.D. 335. 


Wis.—In re Kane’s Estate, 168 N. 
W. 402, 168 Wis. 1. 


{a] Thus a decree refusing pro- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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court, as another application for probate may be 
made under some circumstanees.°> If a will and 
codicil are offered for probate, and the codicil fail 
of probate, the validity of the will is nevertheless 
still in issue.5¢ 


Persons concluded. When a conclusive effect at- 
taches to a refusal or revocation of probate, it ex- 
tends to all interested persons,*’ and a decree deny- 
ing probate of a codicil of a will, made in a pro- 
ceeding in which all the parties required to be cited 
were before the court, is, as to the personal prop- 
erty of the testator, conclusive as an adjudication 
not only on such parties, but on one who neither ap- 
peared nor was cited in the proceeding;°* although 
it has been held that interested persons not made 
parties to an action to contest a will are not bound 
by a judgment setting the will aside.®® Effect will 
be given to statutes providing that judgments are 
not conclusive on a minor defendant®® who may, sub- 
ject to the rights of bona fide purchasers,®! within 
the period limited, thereunder impeach a judgment 
setting aside probate of a will.®? 


Effect on foreign or ancillary probate. The refus- 
al of probate or setting aside of a will as to real 
estate and personalty in one state because in viola- 
tion of the statutes thereof does not, according to 
one view, affect the validity of the will as to prop- 
erty in another state where probate was already 
granted,®? nor does it prevent the courts thereof 
from probating such will thereafter®* or permitting 


bate of a will is res judicata of the 62. 
issues raised in an action of eject- 63 
ment brought by the proponent of the 
will for property under the will. Al- 
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Kellough v. Moses, supra. 


. Higgins v. Eaton, 
122° C:CV A, 1 Frev 188. FY 938, and ait 
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it to be set up in evidence.*® There is authority, 
however, to the effect that refusal of the domiciliary 
jurisdiction to probate a will is binding on the courts 
of other jurisdictions in which the testator owned 
land,*®® and it has been held that, where a will, aft- 
er being admitted to probate, is set aside in the 
court where the testator had his domicile, proceed- 
ings to administer the property in accordance with 
the will in an ancillary administration are thereby 
so far affected that they afford no protection to the 
executor who has obtained the possession of dece- 
dent’s property by means thereof ;°* where the dom- 
iciliary court has finally adjudicated the question, 
and decreed that the instrument was not the last 
will and testament of decedent, its judgment is final 
and conclusive on any ancillary administration.°* A 
decree of a court having jurisdiction of property 
of nonresidents, and of the interested parties, all 
of whom are before it, is binding on them, and, after 
refusal of probate by such decree, they may not 
subsequently seek to have the will probated in an- 
other jurisdiction, the domicile of the testator.®® 


[§ 1106] (b) Matters Concluded. A decree for 
the contestant in an action to set aside a probated 
will,*® or a decree denying probate of a will,’? is res 
judicata as to the matter therein decided; and if the 
decree fails clearly to indicate the grounds on which 
it rests, the findings may be considered to determine 
what matters were concluded.** An issue not pre- 
sented in prior proceedings is not, however, settled 


94 N.J.Eq. 392. 


[a] In New York (1) where no 
question is raised as to the legality 
of the rejection of a nonresident’s 


202. 1BY) 7155 


len v. Grant, 171 N.Y.S. 769. 


[b] Bule applied so as to deny a 
motion to send the propounded paper 
to a different state for probate. In re 
Spang’s Hstate, 194 N.Y.S. 77, 118 
Misc. 597. 

55. See supra § 627. 


56. Appeal of Rogers, 
126 Me. 267. 


57. Ala.—Martin v. King, 72 Ala. 
354. 


Ga.—Brown vy. Anderson, 
ee 


Mass.—Laughton y. Atkins, 1 Pick. 
535. 


N.Y.—Marvin v. Marvin, 11 Abb.Pr. 


138 A. 59, 


Yoana. 


N.C.—Redmond v. Collins, 15 N.C. 


430, 27 Am.D. 208. 


S.C.—Davis v. Port’s Legatees, 7 S. 
Cis 505, 5 S:C:151 197, 


[a] Imterested persons residing in 
amother jurisdiction are bound not 
only by the probate, but by a revoca- 
tion of probate, when they are given 
constructive notice. Martin v. King, 
72 Ala. 354. 


58. In re Tilden’s Estate, 66 N.Y.S. 
175, 32 Misc. 118. 


59. Kinsinger v. Cummins, 182 N. 
EB. 524, 42 Ohio App. 468; Harris v. 
Maholm, 20 Ohio N.P.N.S. 439; Bea- 
ment v. Foster, 35 Ont.L. 365, 26 Dom. 
L.R. 474; Lloyd v. Robertson, 35 Ont. 
L. 264, 9 Ont.W.N. 339, 10 Ont.W.N. 
183. 

60. See statutory provisions; 
case infra note 62. 


61. Kellough v. Moses, 32 Ohio C. 
A. 49. 


and 


on reh 204 F. 273, 122 C.C.A. 471, and 
overr 183 F. 388, 105 C.C.A. 608 (rev 
178 F. 1538)]; Dibble v. Winter, 93 
N.H. 145, 247 Tl. 248; Acklin v. Pas- 
chal, 48 Tex. 147. 


[a] Real estate.—Acklin v. Pas- 
chal, 48 Tex. 147. 


[b] Personalty.—The probate of a 
will and codicil in a jurisdiction in 
which lay personal property of the 
testator who was domiciled in anoth- 
er jurisdiction where probate pro- 
ceedings were also had, the proceed- 
ings not being ancillary, is conclusive 
as to the property within the jurisdic- 
tion and is not affected by a decree 
of the court of the testator’s domicile 
denying probate of the codicil on the 
ground of testamentary incapacity. 
Higgins v. Eaton, 202 F. 75, 122 C.C.A. 
1 [rev 188 F. 938, and aff on reh 204 
W273, alee Cera. 471, cand overr 183 


E388, A05%C:C.A. 608 (rev 9178 iE. 
158)]. 
[ec] Successful contest of foreign 


will (1) does not affect the will or 
the probate thereof in the foreign 
state (Dibble v. Winter, 93 N.E. 145, 
247 Ill. 243), (2) and only prevents 
the will operating on land within the 
particular state, leaving that to be 
governed by the domestic statute 
regulating descent of land (Dibble v. 
Winter, supra). 

64. Rice v. Jones, 4 Call (8 Va.) 
89. 


65. Pritchard v. Henderson, 47 A. 
376, 18 Del. 553. 


66. In re Gailey’s Will, 171 N.W. 
945, 169 Wis. 444. 


67. Patterson v. Dickinson, 193 F. 
328, 113 C.C.A. 252. 


68. Patterson v. Dickinson, supra. 
69. In re Barney’s Will, 120 A. 513, 


will, purporting to exercise a power 
of appointment under the will of a 
resident donor, the courts of this. 
state may, as a matter of comity or 
discretion, in the absence of objection, 
accept the decree of a foreign state, 
if the requirements of New York 
are established. In re Harriman’s 
Estate, 208 N.Y.S. 672, 124 Misc. 320 
[aff 216 N.Y.S. 742, 217 App.Div. 733]. 
(2) But where the rights of infants 
are prejudiced, or where substantial 
objections are raised to the regularity 
of the procedure in the foreign state, 
the New York courts must enforce 
their exclusive jurisdiction over the 
donor’s estate, and inquire into the 
validity of the donee’s will in an orig- 
inal proceeding. In re Harriman’s Es- 
tate, supra. (3) Probate jurisdiction 
generally see supra §§ 685-690. 


70. Kaplan v. Coleman, 60 So. 885, 
180 Ala. 267. 


[a] Thus a decree for the con- 
testant in a suit in chancery to con- 
test the probate is conclusive that 
there is no will, either in whole or in 
part, as the contest may be framed 
and the proof may show. Kaplan vy. 
Coleman, 60 So. 885, 180 Ala. 267. 


71. City of Owensboro v. Hard- 
wick, 24 S.W.(2d) 555, 2382 Ky. 751; 
In re Kirkholder’s Estate, 157 N.Y.S. 
37, 171 App.Div. 153, 17 Mills Surr. 
22 [aff 149 N.Y.S. 87, 86 Misc. 692, 12 
Mills Surr. 401]; Von Meyer v. Var- 
coe, 175 N.Y.S. 826, 106 Misc. 426. 


72. In re Kirkholder’s Estate, 157 
N.Y.S. 37, 171 App.Div. 158, 17° Mills 
Surr. 22 [aff 149 N.Y.S. 87, 86 Misc. 
692, 12 Mills Surr. 401}. 


[a] Particular decree construed to 
show that the instrument presented 
for probate was a forgery, and that 
hence the petitioner for its probate 
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by any of the orders therein.7? Where the court has 
jurisdiction only of wills of personalty, the refusal 
of probate is not conclusive of that part of the will 
which disposes of realty, and the validity of that 
part may be subsequently raised in an action of 
ejectment.’* An adjudication that one of two pa- 
pers made within a few minutes of each other should 
not be admitted to probate as the will of the per- 
son subscribing it is not res judicata of the admissi- 
bility to probate of the other paper.*® A judgment 
refusing probate of a will on the ground of insanity 
of the alleged testator is conclusive that the instru- 
ment produced for probate is not his last will and 
testament,’?® but not that he was insane at the time 
he made it.77 Neither is the finding in a will con- 
test that the testator was mentally incompetent on a 
certain date a conclusive adjudication that he was 
incompetent at a subsequent time,’*® but, at the 
most, only raises a presumption of continued ineca- 
pacity.7° The fact that the courts of one state have 
refused original probate of a will does not prevent 
them from subsequently recognizing a decree of pro- 
bate made by the courts of another state.°° A decree 


cannot take a legacy under a prior|N.Y.S. 489, 123 App.Div. 474 [aff 84 N. 
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that decedent “died intestate” is necessarily limited 


to the will contested.81 A will denied probate as a 
forgery by a court having jurisdiction is void for 
all purposes.8? The parties are concluded by a final 
adjudication that the petitioner has no right to con- 
test the will.*? 


[§ 1107] c. Collateral Impeachment.** A decree 


by a court of competent jurisdiction in a will con- | 


test determining the validity or invalidity of a will 
is not open to collateral attack.8® So, a decree re- 
fusing probate of a will may not be thus impeach- 
ed;°® and a collateral attack on such a judgment in 
another action cannot be considered except to deter- 
mine whether the judgment was void or voidable.§? 
An order void on its face vacating an order of pro- 
bate may be collaterally attacked.** Where the rec- 
ord in proceedings to revoke a will was silent as to 
service, it will be conclusively presumed on collat- 


eral attack that the court had all necessary parties 


before it.8° A judgment rejecting probate of a cod- 


icil cannot be attacked in mandamus to compel the | 


court to probate or reject the codicil.®®° Exceptions, 


[a] Thus a will finally adjudicated 


will conditioned that a legatee attack- 
ing the will should forfeit his legacy. 
In re Kirkholder’s Estate, 157 N.Y.S. 
37, 171 App.Div. 1538, 17 Mills Surr. 
22 [aff 149 N.Y.S. 87, 86 Misc. 692, 12 
Mills Surr. 401]. 


73. Gordon v. Clark, 232 S.W. 19, 
149 Ark. 173; In re Mitchell’s Estate, 
1 P.(2d) 536, 115 Cal.App. 348. 


fa] Thus (1) a judgment that a 
direction of deceased for the dispo- 
sition of his property was invalid as 
a nunecupative will, although conclu- 
sive of that point, is not res judicata 
in an action for such property on the 
theory that the direction constituted 
e, gift causa mortis. Gordon v. Clark, 
"232°S.W. 19, 149 Ark. 173. .(2) So, an 
order dismissing a proceeding to es- 
tablish a lost or destroyed will, and 
refusing to admit the alleged will to 
probate, is no bar to subsequent pro- 
ceedings to admit to probate a will 
later found (In re Mitchell’s Estate, 1 
F.(2d) 536, 115 Cal.App. 348), (3) and 
the court’s conclusion that the will 
alleged to have been lost had actual- 
ly been destroyed by decedent before 
his death is not conclusive on a will 
subsequently found (In re Mitchell’s 
Estate, supra). 


74. Thomas v. Ayres, 13 N.J.Law 
153; Crosland’s Ex’rs v.- Murdock, 
DIS. Caduncd Lite 


[a] In Maryland (1) the rule of 
the text was the law before the 
orphans’ court was given jurisdiction 
of wills disposing of real estate (Mas- 
sey v. Massey’s Lessee, 4 Harr.&J. 
141), (2) but Act (1831) ¢ 315, re- 
tained in subsequent code provisions, 
conferred jurisdiction of such wills 
on the orphans’ court, and it is held 
under this statute that the validity of 
@ will of real estate which has been 
refused probate cannot be presented 
in an action of ejectment (Johns v. 
Hodges, 62 Md. 525). 


{b] Im New York (1) on account 
of Code Civ. Proc. § 2627, providing 
that a decree admitting a will of real 
estate to probate establishes only pre- 
sumptively the matters determined 
by the surrogate, a decree refusing 
probate is held to be conclusive as to 
personalty but not as to realty. Cor- 
ley v. McElmeel, 43 N.E. 628, 149 N.Y. 
228; Matter of Goldsticker’s Will, 108 


HP 581, 192, N.Y. 35, 18 LeR.ALNS. 99, 
15 Ann.Cas. 66 and note]; Dixon v. 
Cozine, 114 N.Y.S, 615, 64 Misc. 602 
[aff 118 N.Y.S. 1103, 184 App.Div. 921, 
aff 95 N.E. 1127, 202 N.Y. 554, reh den 
96) NE. 1118, 203 N.¥.1 547]; _Corley 
v. McEmeel, 28 N.Y.S. 785, 31 Abb.N. 
Casi 1130 faff133 INNS.) 502,000 fH Ebun 
23, aff 48 N.E. 628, 149 N.Y. 228]. (2) 
Thus it is held that, where a petition 
for probate alleged that the testatrix 
left no heirs other than her husband 
and one who claimed to be an adopted 
daughter, and the court refused pro- 
bate of the will because it was re- 
voked by the testatrix’s subsequent 
marriage, there was no adjudication 
that she died without heirs capable 
of inheriting real estate. Matter of 
Clarke, 116 N.Y.S. 101, 181 App.Div. 
688 [aff 89 N.E. 1098, 195 N.Y. 613]. 


75. In re Hssig’s Will, 118 N.Y.S. 
656, 63 Misc. 612. 


76. Gridley v. Boggs, 62 Cal. 190. 
77. Gridley v. Boggs, supra. 


[a] Reasons for rule.—‘The pro- 
ceeding was not a special inquiry to 
determine his status as to sanity or 
insanity. The finding of insanity was 
a probative fact upon which the Court 
held the will to be invalid, as it 
might have held it to be invalid upon 
proof of duress or undue influence.” 
Gridley v. Boggs, 62 Cal. 190, 202. 


78. Arnold’s Devisees v. Arnold’s 
Eyx’r, 16 S.W..585, 1.7 S.W. 2038, .13) Ky. 
L. 287; Stocksdale v. Jones, 104 A. 
416, 13838 Md. 176. 


fa] MTllustration. — The record of 
proceedings refusing probate of a will 
for lack of testamentary capacity, al- 
though admissible in evidence on an 
isSue in other proceedings as to de- 
cedent’s capacity to draw checks, is 
not conclusive, and, by itself, not 
even evidence on that point. Stocks- 
dale v. Jones, 104 A. 416, 133 Md. 176. 


79. <Arnold’s Devisees y. Arnold’s 
Exr;, 16 Saws o8by. 13! Kiyniay ers eL7 
S.W. 203. 


80. Gaines’ Succession, 14 So. 233, 
45 La.Ann. 1237. 


81. In re Coffin’s Estate, 290 P. 515, 
107 Cal.App.. 573. 


Peal O’Connor vy. Stanley, 54 F.(2d) 


to be a forgery is not evidence that 
decedent had a_ brother named 
Charles, who probably had children. 
O’Connor vy. Stanley, 54 F.(2d) 20. 


83. Shaller v. Garrett, 171 S.W. 
486, 130 Tenn. 478. 


84. Collateral impeachment of: 


Judgment probating will generally 
see supra § 1095. 


Foreign probate see supra § 1101. 


85. Ill—Matthews v. Doner, 127 
N.E. 137, 292 Ill. 592. 


Ind.—Jones v. Rhoads, 74 Ind. 510. 


Iowa.—Harris v. Randolph, 236 N. 
W. 51, 213 Iowa 772. 


Ky.—Bohannon vy. Tabbin, 76 S.W. 
46, 25 Ky... 515. 


N.Y.—Henriques v. Miriam Osborn 
Memorial Home, 51 N.Y.S. 133, 22 
Mise. 653 [aff 51 N.Y.S. 284, 28 App. 
Div. 354, and 51 N.Y.S. 1143, 28 App. 
Div. 625, dism 51 N.E. 1091, 157 N.Y. 
672]. See Bensen vy. Manhattan R. 
Co., 43 N.Y.S. 914, 14 App.Div. 442 
[aff 58 N.E. 1085, 164 N.Y. 559] (de- 
termination of surrogate authorized 
by statute that provision was valid to 
oe is not open to collateral at- 
ack). 


86. City of Owensboro v. Hard- 
wick, 24 S.W.(2d) 555, 232 Ky. 751; 
Holland v. Holland, 79 N.W. 1102, 
121 Mich, 109; 
232. 


87. City of Owensboro v. Hard- 
wick, 24 S.W.(2d) 555, 232 Ky. 751. 


88. Dunsmuir v. Coffey, 82 P. 682; 
148 Cal. 137. 


[a] Rule applied.cWhere an or- 
der vacating an order of probate is 
void on its face, an order based there- 
on and appointing a special adminis- 
trator is also necessarily void, and 
the validity of both may be inquired 
into on an application for a writ of 
prohibition against the execution of 
the order appointing the administra- 
tor. Dunsmuir v. Coffey, 82 P. 682, 
148 Cal. 137. 


89. Fletcher v. Superior Court of 
Sacramento County, 250 P. 195, 79 
Cal.App. 468. 


9G. State ex rel. Burton v. Bagby, 
232 S.W. 474, 288 Mo. 482. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Smart’s Est., 3 Pa.Co. 
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in an action for the sale of property jointly held and 
division of proceeds, alleging that a judgment re- 
jecting the will of the original owner of property was 
collusive, rendered through fraud, and that under 
the will it was impossible to determine the ultimate 
owners of the remainder interest, constituted a col- 
lateral attack on the judgment;®! and a proceed- 
ing for appointment of administrator with the will 
annexed attacking a final judgment revoking pro- 
bate of the alleged will is a collateral attack.°? <A 
proceeding to vacate an order denying probate, 
brought within the time that a proceeding, for new 
trial may be maintained by one under a disability, 
under a statute authorizing a petition for new tri- 
al, is a direct attack on the judgment, however, and 
not a collateral one.® 
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[§ 1108] 8. Vacation of Decree Setting Aside 
Probate. Vacation of a decree setting aside probate 
reinstates the probate.®* 


[§ 1109] X. Record.®® Statutory provisions for 
placing the will on record exist in some jurisdic- 
tions,°® and a will recorded in accordance therewith 
is notice of the contents thereof,®’ although the pro- 
bate of a will as recorded in the probate court is no- 
tice only to those in privity therewith.°8 The rights 
of the devisees and legatees are not, however, im- 
paired by a failure to have the will recorded,®? by 
a delay of several years therein,! or by failure of 
the clerk of the probate court to transcribe on the 
records a part of the will as admitted to probate.? 


Mandamus to probate, surrogate, or| Registration as affecting title of|]recorded will and recorded instru- 
orphans’ court generally see Man- registered will see supra § 1090. ments in partition thereunder. Bart- 
damus § 99. 96. See statutory provisions. ta era (Tex.Civ.-App.) 292 S. 

91. City of Owensboro v. Hard- 97. Ala.—Blakeney v. Du Bose, 52 P ‘ 


wick, 24 S.W.(2d) 555, 232 Ky. 751. 


So. 746, 167 Ala. 627. 


[c] Defective record.—Where the 
testator left several tracts of land 


92. Fletcher v. Superior Court of 
Sacramento County, 250 P. 195, 79 Cal. 
App. 468. 

93. In re Zachary’s Estate, 145 N. 
W. 883, 165 Iowa 309. 


947 yonn Vv. Tate, 
(Tenn.) 388. 
95. Cross references: 


Entry and record of judgment or de- 
cree generally see supra §§ 957, 958. 

Necessity for probate as condition 
for record see supra § 601 

Presumption of proper probate of will 
placed on record see supra § 1091. 

Record as condition precedent to ad- 
mission of will iin evidence see 
supra § 1098. 


7 Humphry. 


Mo.—Hartwell v. Parks, 144 S.W. 
T9383, 2407 Mo. 537%. 


S.C.—Saxon v. Barksdale, 4 S.C.Eq. 
522, 


Tex.—Bartlett wv. 
App.) 292-S we 273. 


Va.—Bolling vy. Bolling, 
(19 Va.) 334. 


[a] Devisee.—The probate and re- 
cording of a will constitutes notice of 
its contents to a devisee who, after 
he was of full age, received lands and 
other property from the executors. 


Terrell, (Civ: 


5 Munf. 


Bolling v. Bolling, 5 Munf. (19 Va.) 
334. 
[b] Claimant to share of estate 


was charged with knowledge of a 


(Continued in 69 C. J.) 


in P County, and opposite the record 
of all save one tract appeared an ab- 
stract of a will conveying to his wife 
“all the lands in P. county,” the omis- 
sion opposite the one tract did not 
affect her title thereto or that of sub- 
sequent purchasers from her as 
against those claiming by intestate 
succession. Hartwell vy. Parks, 144 
S.W. 793, 240 Mo. 5387. 


98. Kilgore v. Kirkland, 48 S.B. 
44, 69 S.C. 78, 9 Prob.Rep.Ann. 593. 


99. Rodney v. Landau, 15 S.W. 
962, 104 Mo. 251. 
1. Hunter v. Hodgson, (Tex.Ciy. 


App.) 95 S.W. 637. 


2. Harris v. Wyatt, 74 S.E. 189, 11 
Va. 254. - aa 
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